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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch a s  all the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C., a s  follows: 

1 and 2 Martin, 
b. Conf. j ............... a s  1 N. C. 

1 Haymood ............................ " 2 " 

2 ............................ " 3 " 
1 and 2 Car. Law Re- ,, 4 " 

pository d k. C. Tern, 1 ' '  

.......................... 1 Murphey " 5 " 
2 ............................ " 6 " 
3 " 6 '  C '1 ........................... i 

1 Hawks ...................... .. ..... . "  8 " 
2 " ................................ " 9 "  
3 " ............................. " 10 " 

4 " ................................ " 11 " 

1 Derereus Law .................... " 12 " 

2 " " .................... " 13 " 

3 " " .................... " 14 " 
4 " " .................... " 15 " 

.................... 1 " Eq. " 16 " 
2 " " .................... " 17 " 

1 Dev. & Bat. Lnw ................ " 18 " 
2 'I I< ................ ‘# In 
3 & 4 "  ' ................ " 20 " 
1 Dev. b. Bat. Eq ................... " 21 " 
2 I' 

6 ,  .................. " 22 " 
1 Iredell Idam ........................ " 23 " 
2 " " ........................ " 24 " 

3 " " ........................ " 25 " 
4 " " ........................ " 26 " 

5 " ........................ " 27 " 
6 " " ........................ " 28 " 

C ' I  " ........................ " 29 " 

8 " " ........................ " 30 " 

9 Iredell Law ..................... as  31 h'. C. 
10 " " ...................... " 32 " 
11 " " ...................... " 33 " 
12 " " ...................... " 34 " 
13 " " ...................... " 35 " 
1 " Eq. ...................... " 36 " 
2 " " ...................... " 37 " 
3 " " ..................... " 3s " 
4 " " ...................... " 39 " 
5 ' 6  " ...................... " 40 " 
d " " ...................... " 41 " 
7 " ...................... " 42 " 
8 .' " ...................... " 43 " 

Busbee Law ................... ......." 44 " 
" Eq. ................... ....... " 45 " 

1 Jones I,aw ...................... . . "  46 " 
2 " "  ........................ " 47 " 
3 " " ...................... " 4 8  " 
4 " " ........................ " 49 " 

5 ' 6  " ..................... . "  60 " 
G " "  ....................... " 51 " - ' 6  I' ...................... . . "  52 " 
S " "  ....................... " 53 " 

1 " Eq ........................ " 5 4  " 
2 "  " ....................... " 55 " 
3 " " ....................... " 66 " 
4 " " ....................... " 5; " 
5 " " ........................ " 5s " 
6 " " ....................... " 59 " 
1 and 2 Winstoll ................... " 60 " 
Phillips T,aw ....................... " 61 " 

' Eq. ....................... " 62 " 

t8 In quoting from the reprinted Reports, counsel nill cite always the 
marginal ( i .  e., the original) paging, except 1 N. C. and 20 ?\T C ,  which hnre 
h ~ ~ n  reprlwd throughout without marginal paging 

The opinions published in the first six volumes of the reports mere nr i t ten 
by the "Court of Conference" and the Supreme Court prior to 1819. 

From the 7th to the 62nd volumes, both inclusive, will be f o ~ n d  the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence, or  from 1818 to 1868. The opinions of the Court, consistinc 
of five members, immediately folloning the Civil' War, are  rublished in the 
volumes from the 63rd to the 79th, both inclusive. From the SOth to the 
lOlst volumes, both inclusive, ni l l  be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The remaining y:olumes contain 
the opinions of the Court, consisting of five members, since that  time or 
since 1889. 
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J U D G E S  
O F  THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Same District Sddresa 
............................... WALTER L. SMALI .................................... Firs t  Elizabeth City. 

&I. V. RARPIIILL ....................................... Second ............................. Rocky h f o n ~ ~ t .  
Ii. HEW P A R K E ~  .......... ... ...................... Third .............. ... ..... Iioa~lol;cHalritls. 
P. A. L~ANIELS ........................................ Four th  .......................... G o l d s b o ~ ~ ~ .  

............................... J. PAUL FRIZZELLE ....................................... i f  Snow Hill. 
HEXRY A. GRADY ............. ... .................. Sixth ................................ Clinton. 
W. C. HARRIS ................................... S e v e n t h  ........................ Raleigh. 
E. H. CRANMER ....................................... i t  . . . . . . . . . . . . . . . . . . . . . . . .  Soutll l~ort .  
N. A. SINCLAIR ........... .. ................... 
W. A. DEVIK ................................................ Ten th  .............................. Oxford. 

SPECIAL JUDGES 

WESTERN DIVISIOX 

J O H N  H.  CLEMENT ...................................... 1~:leventll .......................... Winst011-Saleu~ 
H. HOPLE SINK ......................................... Tn.elftli .......... .... ..... Lexington. 
A. M. STACK ............................................ Thirteenth ..................... Monroe. 
W. F. HARDING ............ .. ...................... Fourteenth ................... .Charlotte 
JOHS M. OGLESUP ....................................... Fifteenth ......................... ('oncord. 
WILSON WARLICK ..................................... Sisteentli ......... .. .......... Newton. 
T.  E. FIXIXY .................................................. Seventeenth .................... TVilBesbon~ 
MICTZAEL SCHENCK .............................. Eighteenth . . . . . . . . . . . . .  Hendersonvillt~ 
P. A, ~ ~ C E L R O Y  ........................................... Sineteenth .......... .. ..... Narshall .  
li '~1.1~ E. AILEY, SR .................................... Twentieth .................... Waynesrille. 

SPECIAL JUDGE 
FRASK S. H1r.1 ................. .... ....................................................... ;\Iurphy 

BJIEItGI3SCT JUDGI:. 
T1i08. J. SHAW ............................................................................... .... Greensboro. 



SOLICITORS 

EASTERN DJ3ISIOS 

Same L.istrict .i d d t e s a  

HERBERT R. LEART .................. ... ......... U. . . . . . . . .  Edenron. 
DONNELL GILLIAM ....................... .. .......... Second ............................. l'nrboro. 

...... ........ IT. H. S. DURGWIS ............ .. .. Third ............................ Woodland. 
........... ............. C L A ~ ~ O X  L. KILLIAMS .. Fourth .......................... Snnfora. 

D. M. CLARK ............................................ Fifth ........................... Oreenvillc. 
.JAMES A. POWERS ................................... Sixth ................................ Kinston. 

........................... J. C.  LITTLE ................................................ Seventh Raleigh. 
......................... Woonus I ~ E L L V M  ............ .. Eighth ............................. Wilrninprto~~ 

T. A. MCNEILL ............................................. S i n t h  ................. .. ........ IIum bei-ton. 
I,EO CARR .................................................... Tenth ............................... B u t o n .  

WESTERN DIVISI05 

CARLYLE HIGGISS ...................................... - Eleventh ........................ Sparta.  
H. 1,. I ~ O O X T Z  .................... .. ..................... 1 welfth ............................ Greensboro. 
F. L). PHILLIPS ......................................... Thirteenth ................ Rockincham. 
.Toris G .  CARPEXTER .................................. Fourteenth ................ (:nsronia. 
%En. I-. 1.o.v~ .................. .. ......................... Fifteenth . . . . . . . . . . . . . . .  ........Statesville . 

.............................. ....... 1,. SPURGEOY SPURLISG Sixteenth ......... ... T,enoir. 
JNO. R. JOSES .......................................... Seventeenth .................... S. Wil1iesho1.o 
J. K. PLESS. JI: ............................................ Eighteenth .................. Marion. 
Z. T. NETTLES .......................................... Sineteenth .......... ......a sherille 

.............. ....................... Jo r r s  M. QUEES .......................... ... Tkent ie th  Waynesville. 



LICENSED ATTORNEYS 
FATAT, TERM. 1933. 

-lsnb:~isos. I l ~ s ~ i r -  I . o s ~ o s  .......................................................... I i : ~ l ( ~ i g l ~ ,  
ASI)ILF.\VS, ROBERT T,EE .................................................................. DII~~I : I I I I .  
A ~ c r x n c ~ ,  .TOIIS THOMAS .............................................................. ('olu1n1111s. 
AI{MFIF.I.D. .TOSEPII H E S I ~ Y .  .TI{ .................................................... C r r e ~ ~ l s h o ~ . ~ .  
.\VEHII.T,, HESHY .............................................................................. ~ Y ~ ~ I ~ I ~ I I ~ ~ I I I I .  
13.\r.1.. .TESSE GRIFTIS. .TI{ .............................................................. R : I I P ~ ~ I I .  
I:.\I!TIEI{, IRA WILSOS, .TI< .............................................................. JI t .  Airy. 
KUHISTT. VAI.TER D A Y I ~  .............................................................. (:l,al~nrn. 
1tsr.r.. ( 'LAY (.OVISGTOS ................................................................ I{oc l< i~~g l~ i~m.  
1:r.oc I<, ~ \ I ~ T I I U K  AT,I,ES ................................................................. ('11n11 Hill. 
1:001<. ATIIL\III~ZI I < E S . ~ . \ ~ I I S  ........................................................ ~ l ~ l l ~ r i l l ~ ~ .  
I:O\VIE. 'I'~roar.\s ('os~).:).:. .JI< .................. .... .......................... TIT. .T:,ff(wo~~. 
I<I:.\\vI.F:Y. SUJITER COX. .II: .................. .. ................................... D u r l ~ a n ~ .  
] ~ I ~ J I ) G E ~ S .  H E S I ~  T.EE ................. .. ......................... ~ 1 1 ~ ~ ) 0 ~ 0 .  
I:I<o\vs. JI.\I{I< WI~.EY.  .TI: ................. ......... ........................... Aslieri11(~. 
I:lto\vs. MII.TOS S ~ r . 1 1 ~  ................................................................. Wos11i11gto11, 
J:ltr..\s. .TOSEPII  SIIEI 'AIII)  ........ .................... ................................. DUIIII .  
l : l~( 'I i .  \v.\l,TEl< S('0' ...................................................................... A~dC'll. 
1:r-'r~.l.:~i. AT.I.IK 1 x 0 s  ............................ ... .......................... G l m  . \ I~I~II ( , .  
( ' A ~ I I ~ I I E I . I . .  I"I.~\I;I.: ('.\I:I.'I.os ...... .. ....... .. .................................... ( . l ~ n r I ~ ~ t t e ,  
('.\1:1<. I.:l)(..\li \\.IT.SOS .................................................................... 1~~11111. 
( 'AST~: I . I  o. .T.\.\len I:AY.\I<I) ........ .... ............................ R l i .  
( '11  I.I:(,I I .  I%:I:AE:S,~ ls:r7c:~s~? ............................................................ \ T ~ I I + ~ ~ I I - S : I I ~ ~ I I I ,  
('oo1'1.:1<. .1011s M11.1.os .......................................................... l l s lm~o,  
( 'lioss. ].:I)\VAI<I) I~ . \TIIA\v . \Y ........................................................ ' I ' r ~ t ~ ~ i l I ( ~ .  
( ' r : r - a i ~ ~ r  ~ m ,  I'.\vI, 1 1 ~ x 1  Y ............................. ... .................... ('linton. 
I I.\3rr:lcos. I~ :~IEI<SOS I'ES s ........................................................... C'liut011. 
I )o\vl~. \Y~I . I . I . \ I~  ('.\NP:Y ...................................... .... d l t r l ~ .  
I ' o \vs~sc: .  ( ' .\I<I. I)r-sc..\z ............................................................ I. ':~.vc~ttt~vill(~, 

............................................... I . \ s .  ( ) u s  I .~ s \ r c :o~)  ............ .. S t  lifit~ltl. 
I s. \Yrr.~.~aar. .I I: ...................................................................... St.\\. 1tcw1. 
I~:.wos. I ~ I ~ O T I I  1- .................. ......... .................... d r : 1 1 1 1 < I i i 1 .  
I~:I.I.Is. \\.~r.r.~.\>r 1,orrs. .TI{ .................. .. ................................... Smit !~fitbltl. 
1':\1.\1 E11SOA. l ' l < ~ l )  I:F:SEUICT ......... .. ..................... .... d l '  lr(1. 
I,:V.\SS. \VII.I .I . \~I i \ r . ~ ~ ~ ~ ~ ) ~ ~ :  .............................. ......A(s~'. 
b'o~ce~r.\s~).  (:.\RI 11.' . \ ~ . I :E I~T  ............ .. .......................................... ( ;~~ l t l :~ I )o~ ' t~ .  

.......................................................... I $ ' o r ' s ~ a ~ s .  I(~tr.c IS; Ar.~roh-\-. T:III) IIY). 
l'os. Sol oar o s  RI(.I I . \ I ~ I )  ............................................................... Oxford. 
(;AI~I~I.:TT. .\I.TWXT 1':.\1i1.x. .TI: .................... .. ........................... ('11;11 Hill. 
( ; . \~r .o~{n.  \ V I I . I , I . \ ~ ~  I<os.\r.n .......... ....... ...... .. .....A outll. 
( : E S . ~ I < Y .  I~ES.TAXIIS (:OI<I)OS ................................................ A i ( l ; ~ i l l t ~ .  
(:I.F:ss, AI.FOSSO (;I<E:KI< ................................................................ I ~ I I I S ~ , I I ,  
(:001).\1.\s. 1.01-1s ................ .... ...... .... .... 
Golisos. H . \ ~ c i t ~  ...................................... ...... ............................... I<i l tn lo~~c~.  
(:NAY. I.:n~fr-sn 1.11.1,~ ................................................................... I l :~ lo :g l~ .  
GIIIF:R. I:.\RROS I<ET.I.Y ................ .... ....... -. 

v i 



LICESSEI) Ll'T1'ORNEYS. rii 

............ ......................................... IIAKES, .JOIIS ( 'HISMAS ..... l 5 1 1 c ~  11;1!1. 
HARHIS. I,EOS I'ETEH .............................................................. ('11;1rlott(>. 

.................................................... HOI.T, \YII.LIA~I PUCKETT Sn~itllfit~lil. 
................................................... HOSEYCK-TT. AI.UES I'HOFFITT 13ur11sriIlt~. 

.............................. IIOY1,F:. I , .~WREXCE; ~ ' R U ~ I A S  ...... ~ 1 1 ~ ~ 1 1 1 1 ~ 0 .  
...................... ........................... I~Irrosos, TIIOMAS I ~ ~ F O H D  ... Stntcsvillc~. 

I IUMI~IIHEY,  (:EOHGE I)UDI.EY ....................................................... W i l r n i i ~ g t o ~ ~ .  
.......... Inor.. I~CTGEXF: 1 ) o ~ ~ r . n  ................ .. -11t ( ; ~ I I , ~ ~ C ~ I I .  

.................................. .TA(,KSOX, S.41.r IF: .T.\sF: ................ ............... \ Y ~ I I S ~ I I I I - S ~ I I ( ~ I I I ,  
.......... ..................................... .JAMES, I{EUIIES I " v ~ ~ . i ~  ...... ( ):~kilOl'O. 
.............................................................. .TOSES. I~ARSIE ~ ' A T H I C I ~  1 )Ill llillll. 

.... ..................................... I~ ISG.  .JOIIS ~\I .~KTIs ............... .. .. 1 lIOllllt. 
I irous,  SIDSEY 1x0 ....................................................................... I{;~l('igl~. 
I < ~ a ~ < r A s n .  I ~ O I ~ E R T  T.WT .......... ....... ...... ... ...... -. 

.... ............................... I I ~ ~ ~ ~ ~ ~ ~ ~ c .  I..\TVREN(.E EAHI.E .... n o .  
.............................................................. J,ATT.\. HEKHT ('1.~1-, .TI< I{i11i~igl1. 

............................................................ IIEAKE. L ~ R T H U H  ELIII~IIIGE I t ( '~ t '~ .c~.  
.............................................................. 1 . 0 ~ .  H E S R ~  ~IILTOS. .TH Sl~cill~y. 

...... ........ ......................... JICC'AUI,EY, VHAIII.ES J~.\TTIIE\I.S .. .. ( ' : ~ s t : ~ l i : ~ ,  
JICAIICIIAEI,. .TT:I.E ....................................................................... \V(x~i twor t l~ .  

.............................................................. JI(.I<OIIIE, C'~1cr.s 12:w\vx I { ~ t l ~ c r f ~ r d t o ~ ~ .  
~ ~ ~ ' ~ ~ o I I I E .  I<OI:F:I:T (;l{A.\T.. ..................... ... .......................... I{~tll~l.fOl'dtOll. 
Al.\~wi~.\r.r,. Ar..\s \ - \ S I I W ~ ! : I ~ I  ..................................................... \ V i l n ~ i ~ ~ g t o i ~ .  

................ ...... ........ MII.LEH. CIIAHI.ES HESIII. :I~SOS. .JII .. .. 1 1 .  
JIILLS, ROY ICDWIKD ..................................................................... l ' o l l i t n~~ .  
1 1 1 ~ s .  Ar.r.as ( 'OVERT ...................... .. ....... -11. 
~ I ITCI IEIER,  . JA~IES  S.\AIT~RI ...................................................... It :~lc~igl~.  

.......... ........................................ Jlr-w111-, ( ' I I A H I . E ~  SI'HISCS .. ) 1 1 1  11:1111. 
SIi.41.. .TOSEPII ~TII.I.IAM ................................. .. ...................... \ \ ~ : l ~ l l ~ l t  ('ovc). 
Onrc. J1ai~srrar.r. \TICST .............................. -ill?. 

.................................................... OSHOI(SE. L)ouc;I..~s FLOYD T.eaksrillt~. 
I'ATTEI~SOS, FLOYD ('.. ............................ ... ....................... 1,:ntirltl. 

.................. ................ PowEI.~. ,  ATLIIF: AYCOC I< .. L o ! ? ( ~ ~ I .  
I'RIS c E, JIORHIS ...................................... ..... .............................. ( ; r o t ~ ~ ~ s I ~ o r o .  

....................................................... Qu.ir.r,s. BHCIIIE ( ~ H E E S E  I ~ I K I I I V .  
................................  ASSDE DELI.. KEIKS FHEDEKI( I< ..... J ~ I I : L .  

.............................................. I~ASSDELL, Ss1.x-ESTER ROOSEI-EI.T l 'i11~~11uwt. 
I ~ Y .  J o s ~ r ~ r r  KISG ........................................................................ I.ei11~sville. 

.... ............................. Itrrr-I.:. .JOSEI'II RUIIES ................ .. .. \ T i ~ i s t o ~ i - S : ~ l c ~ ~ ~ ,  
........ ................ ~ { O S E ,  \Y.II.TEI{ T I I O , \ I ~ ~ S  .. -0. 

ROSEXTIIAL. ISMIL ................ ...... ........................................... R : ~ l ( ~ i ~ l ~ .  
I~OSSEH.  \TII.I.IAM ~ ( T A V I U S ,  .TI{ ......................... .... ........... Smitl~fic>ltl. 

....................................... Itoss, SEII.~, AIcI\r.rs .............. ....... 1.iIli11~ti~i1. 
S~. \ \v~r . r . .  AAROX ASIILEI I"I.O\VEHS. .Tic .................................. ( ' l~ : l l~ t~ l  Hill. 

.................................... ........... SEIIGSOS, ST.~SI.EY I r ~ \ ~ ~ ~ ~ ~ ~  .. R;ll~igll .  
SI.:STEI.I.I.:. I ~ I C I I A I ~ L )  I':SSIS .................. ... ........ W t .  
S I I ~ I ~ E .  \VII.I.I.I~I (:HAY ................... .... ................................ I (;ity. 

..................... SIIOFPSER. 1V1r.r IBII  1 . ~ ~ 1  .................... ........ I : u r l i i~g to~~ .  
...... SIIOHE. .JOSEI'I{ I'OISLIESTER .. ............................................. ( ~ ~ ( Y ~ I I S ~ M ) I ~ O .  

............ .......................................... SIIII.EY. IIEI)FOHI) JIOS(TE .. I , I I I I I ~ ~ ~ I . ~ ~ I I ,  
S I ~ ,  EBASI~ I~SIGHT,  J K  ............................................................ ( ' l~ : l r l (~ t te .  
SLOYEI~,  GEOIKX ........................................ ' l l i ~ l ~ i ' l  Ilill. 

............... ........ S J I I C I I .  T~10ar . i~  I , ~ s w o o u  ... -111, 

S ITI  I.. . JAII~ ' .% I:I{Y.\s ............................. ...I S11rii1,:s. 



viii LICENSED ATTORNEYS. 

S T A I ~ T C K ,  WILI.IAM ACUHS ................... ... ............................. Winr:toli-Salem. 
STOCKTOS, JAMES HORSER ............. .. ........ .. .......................... Franklin. 
STORY. 'l'liohras EDGAR ............... .. ............................................ Wilkesboro. 
S\VI~DEI.I,. GILDERT RERSAKD ..................................................... .Raleigh. 
SYI'IIER. ~ C D W A R D  ELMER ............................................................. Frnnlilin. 
, . LAPP, RAI.PH RENJAMIZI .......... ,....... ............................. B e n  ett. 
r 7 la~r .orr ,  H ~ E R  TOPPING ........... ... ........................ L o r n o .  
r IAYIDR, I WILLIAM WOODRUFF. J K  ................ ............. ...... \Tur:e~l t (~~l .  
r 7 LIS~IJERLAKE,  WILLIAM EVASS ............ .... ............................ , .Wak Forest. 
\7erison-. J o a r  HENRY ................................................................ B~~rl ingtol l .  
\YARD, SIDSEP ALFRED ............. .. ................................................ Plyu~outll. 
-\TATERS, PAUL RANDALI , .......... ........ ...................... A i n s t o n .  
\VEI,I,S, JAMES OPIE ............... ........ ....................................... Mar>!hall. 

............................................................ TYESSIIVGEI~, CI~ALMERS 1': Raleigh. 
JYIT.DER. LYNX, JR ............................................... ....A. 
\VII.I.IAJIS, BRYAX GRIMES ............ .... ..... .......... R .  
WII.I,IS, SAYUEI. HOOD ................ ............................................. H i  P ~ i l l t .  
\VII.SOS, ALFRED HODISSOX .............. .... .................... 4 u r h a n l .  
Wrr.sos, AIARVIX I,EE ................................................................... S t  Creek. 
\V~r.sos, SAMUEL AI.I,ES ............................................................. Durl~am. 
Tow. EDGAR LEE .................... ...................... toll. 



SUPERIOR COURTS, SPRING TERM, 

The numerals in parenthesis following the date of a term indicate the 
number of weeks during which the term may be held. 

T H I S  C A L E S U A R  IS T S O F F I C ' I A I .  
~ -- ~ ~ - - .  

EASTERX DIVISIOS 

F I R S T  JL-DICIAL D I S T R I C T  

S p r i n g  T e r m ,  1 9 3 4 J u c l ~ e  n e r i n  
Beaufort-Jan.  1 5 *  ( 2 1 :  F e b .  1 9 7  ( 2 ) .  

Mar .  1 9 '  ( A ) :  Apr i l  9 f ;  .\lay 77  ( ? J .  
C'amden-Mar. I ? .  
Choman-April 2 .  
Curri tuck-Mar.  5 :  Apr i l  2 0 f .  
Dare-May 2S  
Gates-\far. 26.  
Hyde-May 2 1 .  
Pasquo tank-Jan .  S f ;  F e b .  12:; Feb .  

19 .  ( A ) ;  Mar .  1 9 t ;  May  7: ( A )  ( 2 1 ;  J u n e  
4 ' ;  J u n e  l l f  ( 2 ) .  

Pe rqu imans-Jan .  1s t  ( A ) ;  Apr i l  1 6 .  
Tl rrell-Feb. 5 t ;  .\pril 23 .  

S E C O S D  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1931--lnclge Smal l .  
Edgecombe-Jan .  2 2 :  Mar.  5 ;  Apri l  2 +  

( 2 ) :  Apri l  1 6 7  ( A )  ( 2 1 ;  J u n e  4  ( 2 1 .  
Mart in->far .  1 9  ( 2 1 :  J u n e  1 8 .  
Kash-Jan. 2 9 :  F r b .  1 9  ( 2 ) ;  Mar .  1 2 ;  

Apri l  2 3  ( 2 ) ;  > lay  2 8 .  
Washington-Jan.  S  ( 2 1 ;  Apr i l  1 6 f .  
Wilson-Feb. 5 * ,  Feb .  1 2 t ;  S lay  11 

( 2 ) ;  J u n e  2!t. 

T H I R D  JUDICI,11. D I S T R I C T  

S p r i n g  T c r m ,  1934-Judge  B a r n h i l l .  
Eertie-Feb. 1 2 ;  M a y  i ( 2 ) .  
Halifax-Jan.  2 9  ( 2 ) :  Mar .  1 9 i  ( 2 ) '  

Apr i l  30:: J u n e  4 ;  J u n e  l l t .  
Hertford-Feb.  26 ' :  Apri l  26: ( 2 ) .  
I io r thampton-Apr i l  2  ( 2 1 .  
Vance-Jan. 8 ' :  M a r ,  S * :  Mar .  12:. 

J u n e  18:; J u n e  2 5 t .  
IVarren-Jan.  1 5  ( 2 1 ;  X a \ -  2 1  ( 2 ) .  

F O U H T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m .  1 9 3 4 J u d g e  P a r k e r .  
Cha tham-Jan .  1 5 ;  Mar .  5 7 ;  X a r .  19::  

.\lay 1 4 .  
Harne t t - Jan .  S * :  Feb .  5 f  ( 2 ) ;  Apri l  

2 t  ( A 1  ( 2 1 ;  .\la)- i t ;  May  2 1 ' ;  J u n e  l l i  
( 2 ) .  

Johnston-Jan.  S t  ( A )  ( 2 ) :  F e b .  1 2  
( A ) ;  F e b .  1 9 t  ( 2 1 ;  Mar .  5 *  ( A ) ;  Mar .  
1 2 ;  Apr i l  1 6  ( A ) ;  Apr i l  23: ( 2 1 ;  J u n e  
2 5 ' .  -. 

Lee-Jan. 2 9 t  ( A )  ( 2 1 ;  Mar .  2 6  ( 2 ) .  
IVayne-Jan. 2 2 ;  J a n .  2 9 t ;  Mar .  5 t  ( A )  

( 2 ) ;  Apr i l  9 ;  Apr i l  1 6 t ;  May  2 8 ;  J u n e  4;. 

F I F T H  J U D I C I A L  D I S T R I C T  

S p r i n g  T e r m ,  1 0 3 4 - J u d g e  Danie l s .  
Carteret-Mar.  1 2 ;  J u n e  11 ( 2 1  
Craven-Jan.  8 * ;  J a n .  29 ;  ( 3 ) ;  Apri i  

9:; M a y  1 4 7 ;  J u n e  4'. 
Greene-Feb. 2 6  ( 2 ) ;  J u n e  2 5 .  
Jones-April 2. 

i S I S T H  . J C I ~ I C I . I I ~  D l F T R I C T  

S p r i n g  T e r m .  1934-,Judge Fr i7 r r l l f2 .  
Duuliq-Jan.  S: ( 2 ; .  J a n .  ? i t * ;  \ Ixr .  1 2 -  

( ? I ;  X a v  2 8 ;  J u n e  4 3 .  
Lrnoir--Jan.  ? 2 * ;  Feh .  19: ( 2 ) ;  Apri: 

9 :  . \lay 1 4 1  ( 2 ) ;  J u n e  11: I ? ) ;  J u n e  Xi-. 
O n l o n - M a r  5 ;  Apr i l  1 6 7  121  
Sampson-Feh.  5 7 ;  ( 2 ) ;  N a r .  ? 6 t  ( ? I ;  

Apri l  3 0 ,  >la?-  i f .  

S p r i n g  T e r m .  1 9 3 4 J u d g e  Grncly. 
F rank l in - Jan .  1 5  I ? ;  Feb .  l : i i  ( ? I ,  

?.lay 1 4 .  
TVake-Jan. S * :  J a n .  2 9 t ;  F e h ,  5 * ;  FeL.  

I ? ? ;  3 l a r .  5 ' :  RIar. 1 2 t  ( 2 ) ;  l l a r .  2 t i t  
( 2 ) ;  A ~ r i l  9 ' :  Apr i l  16: ( 2 1 :  Apri l  00:: 
.\la? i*; M;L? 2 l f  ( 2 1 ;  JU'IP 1% J u n e  l l i  
( 2 1 .  

E I G I f ' r l I  JL'DICIAL D I S T R I C T  

S p r i n g  T e r m ,  1934 J u d g e  H a r r i s .  
Brunswick-Jan.  S f ;  Apr i l  9 ;  J u n e  16:. 
Columbus-Jan.  2 9 ;  Feb .  1 9 7  ( 2 1 ;  Apri l  

30 ( 2 ) ;  .Tune 2:'. 
S e \ v  Hanore r - Jan .  15.:  F e b  5 :  ( 2 1 .  

\la*. 5 7  1 2 ) ;  Mar .  1 9 ' :  Apri l  l ( i t  1 5 1 .  
JLay 1 4 ' ;  > l a y  2 8 t  ( 2 ) ;  J u n e  11.. 

Pender - l ld r .  2 6  ( 2 ) .  

S I S T H  J U D I C I A I .  D I S T R I C T  

S p r i n g  T e r m ,  1934-Judge C m n m e r .  
Eladen-Jan.  R ;  Mar .  1 2 ' ;  Apr i l  30:. 
Cumberland-Jan.  1 6 ' :  F e b .  1 2 7  ( 2 1  : 

Mar.  5 '  ( A ) ;  Mar .  2 6 t  ( 2 ) ;  M a y  i i  ( 2 ) ;  
J u n e  4 * .  

Hoke-Jan.  2 2 ;  Apri l  2 3 .  
F.obtson-Jan. 29.  ( 2 ) :  F r b .  26: 1 2 ) :  

Apri l  ! IT ;  Apr i l  1 6 ' ;  May  21: ( 2 1 ;  J u n e  
1 1 7 ;  J u n e  18 ' .  

T E S T H  JUDICIAI ,  D I S T R I C T  

S p r i n g  T e r m ,  1934-Judge Sinclair .  
Alamnncr-.Tan 2 t  I A I  F e b  ? 6 *  

~ p n l  2 f ;  >la?- 1 4 '  ( A ! ;  May 26: ( 2 ) .  
U u r h a n - J a n .  S t  1 3 1 ;  Feb .  19 . ;  F e b  

2 6 t  ( A ) ;  Mar .  S T  ( 2 1 ;  J Ia r .  1 9 7  ( A ) ,  
V a r .  26.;  Apr i l  23: ( A ) :  Apri l  30: ( 2 1 .  
\[a)- ? I * ;  May  2 6 7  (A! ( 3 1 ;  J u n e  25' .  

Granville-Feb, 5  ( 2 ) :  ADril 9 ( 2 ) .  
Orange-3Iar. 1 9 ;  M a y  1 4 ~ ;  J u n e  11 

1 2 1 .  
Persun-Jan 2 2  ( A ) ;  Jan .  2 9 7 ;  4 p r ) l  

28 .  



x COURT CALENDAR. 

WESTERN DIVISION 

K1,E;VESTH J U D I C I A L  D I S T R I C T  

Rlwinp T e r m ,  1 9 3 4 J u d g e  Alley. 
Ashe-April 9. 
Alleghany-May 7 .  
Cas\vell-April 2;  May i t  ( A ) .  
Forsyth-Jan.  S; J a n .  22 t  (A1 ( 2 1 ;  

Feb .  5 ( A )  ( 2 ) :  Feb .  197;  Feb .  26t  ( A ) ;  
Mar.  5 ( A )  ( 2 ) ;  Mar .  19; ( 2 ) :  Apr i i  2 
(A1 ( 2 1 ;  Apri l  16 t  ( A )  ( 2 1 ;  May 7 ( A )  
( 2 ) ;  May 211 ( 2 ) ;  J u n e  4 ( 2 ) ;  J u n e  25t  
( 2 ) .  

Rockinghnm-Jan ,  22* ( 2 ) ;  Fe). 26-1 
(21 ;  Aprrl  1 6 t ;  May 1 4 ;  J u n e  111  ( A ) ;  
J u n e  1 s t .  

Surrs-Jan.  8 t  ( A )  ( 2 ) ;  Feb .  5 ( 2 ) ;  
M a r  19t  ( A )  ( 2 ) ;  Apr i l  23 ( 2 ) .  

T \ V E L F T I i  J U D I C I A L  D I S T R I C T  

S p r i ~ r g  T e r m ,  1934--Juge Clement .  
Davidson - J a n .  29'; Feb .  19: ( ? I ;  

Apri l  2 ;  ( A )  ( 2 ) ;  May 7'; > l a y  28;; 
( 2 ) :  J u n e  25'. 

~ ' u i i f o r i - - J a n .  8 t  ( 2 ) :  J a n .  22;  F e b  
6; ( 2 ) ;  Feb .  1Bt ( A )  ( 2 1 ;  Mar.  5' ( 2 ) ;  
Mar .  19t  ( 2 ) ;  Apri l  2 t  ( A )  ( 2 1 ;  Aprrl  
1 6 t  ( 2 ) ;  April  30': Mav 14 t  ( 2 ) :  J u n e  
4: ( A l :  .Juice l l t  ( A ) :  ~ i n e  18'. 

Stokcs-Aprll 2'. Apr i l  !,t. 

T H I R T E E S T I [  J U D I C I A L  D I S T R I C T  

Spr ing  Tct .m. 1 0 . l 4 J u c l g e  Sink. 
Anson-Jan. 15. ; 31;ir. S t ;  Apri l  11; ( 2 )  ; 

J u n e  117. 
Jloore-Jan. ? ? * :  F r b .  12: ( A ) :  N a r .  . . .  

2 6 ~  ( A )  ( 2 ) :  .\1,1s ? I * ;  .\In). ? S f .  
l i ichmond-Jan.  S * ;  Pel,, Et ( A ) ;  3Iar .  

1Yt ;  Apri l  9 ' ;  .\la? ?S t  ( A ) ;  J u n e  1 s t .  
Scotland-Mnr. 12.  Apri l  301; J u n e  I .  
S r ~ ~ n l h - F a b .  j i ( 2 ) ;  April  2 ;  .\Id? 141. 

I 'OL'S'I 'EESTII J C D I C I A L  D I S T R I C T  

Sprilr;. T e r m ,  1934-Judge Sttuli. 
Gaston-Jan.  1:'; J a n .  227 ( 2 ) ;  N a r .  

12. ( A ) ;  Alar. 197 ( 2 ) ;  Aprii  2 d U ;  May 
21t (A) ( 2 1 :  J u n e  4'. . . 

, I leckie~il iura-Jan.  S*; F e b .  5 t  ( 3 ) ;  
Feb .  " t i ' ;  J ln r .  5t  ( 2 ) ;  April  2 t  ( 2 ) ;  
Apri l  20; ( 2 1 ;  :lay 14*;  Alay 211 ( 2 ) ;  
J u n e  11'; J u n e  1 s t  

Csbarrus-Jdn.  S ( 2 ) ;  Feb .  2 6 t ;  Apr i i  
23 ( 2 ) ;  J u n e  l l ~  ( 2 ) .  

Iredell-Jan.  29 ( 2 ) ;  Mar .  l l t ;  M a s  
21 ( 2 ) .  

. \ lontgomcry-Jan.  2 ? * :  Apri l  9; (21 .  
Randol l~h-Mar .  19t  ( 2 ) ;  Apri l  2'. 
Ko\\.ari-Frb. 12 ( 2 )  X a r .  S t ;  May 7 

( 2 ) .  

SI.XTEEYIH J U D I C I A L  1) ISTRICT 

Spring- I ' r rm,  1 0 Y 4 J u d g e  Oglesby.  
Rurke-Feb 1 9 ,  Mar.  12 t  2 ) :  J u n e  4 

( 3 ) .  
Ca ta~vba-Jan .  15 t  ( 2 ) :  Feb .  5 ( 2 ) :  

~ : , l d w e l l - F e b . ' 2 ~  ' (21  ; N a y  21t (21. 
C1eval:~nd-Jan. 8 ;  31ar. 26 ( 2 ) .  
Lincoln-Jan. 22 ( A ) ;  J a n .  29t .  

S E V E S T E E S T H  JU1) lCIAL D I S T R I C T  

Sl~yin;: T e r m ,  1934-Judge W a r l i r k .  
Air s .~n<ie r -Feb .  15. 

1 1  \ I :TLESl ' J I  J U I ) I L J A I ,  DISTRIC'I  

511rilip '1'er.m. l(J:Il-J~~tl!:e .iciit.nrl\. 
L3uncomlx-Jan. 1 ;  I n n .  8 t  ( 2 ) ;  J a n .  

2 2  1 2 ) :  Feb .  5 t  ( ? I :  Feb .  19:  Mar.  5: 
( 2 )  .' J Ia r .  19 ;  ' A p r i l  !t ( 2 1 ;  A p r i l  1 6 ;  
Apri l  YO; JLa? i t  ( 2 ) ;  N a y  21; J u n e  41 
(21 :  J u n e  1S (9). 

.\ln<il*on-Frb. 26;  .\IRT. 26: Apri l  23; 
> lay  ? h .  

S p r i n g  l k m .  1034-.Judge >IclClroy. 
Clierokee-Jan. 22 2 ) ;  Apri l  2 ( 2 ) ;  

J i n e  l b t  (21 .  
Clah-April 30;  J I a y  i ( A ) .  
G r  ,Itam-Jan. St  ( A )  ( 2 ) ;  X a r .  14 

( 2 ) :  J u n e  4 t  ( 3 ) .  
H .~y\ \ood- -Jan .  St  ( 2 ) ;  Feb .  5 ( 2 ) ;  

.\la? 7 7  I?). 
Jackson-Feb.  19 ( 2 '  ; May 31 ( 2 ) .  
.\idcon-April 1U ( 2 ) .  
S\vain-Jan. l 5 t  ( A )  ( 2 ) ;  N d r .  5 (21. 

t F o r  civil cases  only. 
;For  jai l  a n d  c i % i l  ciists. 
(A1 Special  J u d g e  t o  be ussigned 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Etrstcri~ L ) i ~ t r i c t - I s ~ ~ c  h1. J IEEI~ISS,  Judge. Elizabeth City. 
Jl iddlc 1)istr ict- ,Jo~issos J. HAYES, J t i d g ~ .  G r e ~ ~ ~ i s l ~ o r n .  
I l . ( , s t e ~ , ~ ~  Uistricf-I.:D\VIS YATF;~  W m n ,  Jltdge. Shelby: J - i s r ~ s  1:. 1:ol-II. . / ? rdyc ' .  

(:ree~isl)oro. 

I~:As'~I~;l<h' LjI S'SIt IC-'r 

Terms-District courts a r e  Iield a t  the t ime nntl 11iac.e a s  follu\\ s : 
L)urhn~n, first JIond:~y in >larch and Septembrr. S .  8. Aslib:. ( ' l c l ~ l ~ .  
Itaieigll, crilninal te rm,  second Blondny a f t e r  the fourth h1ontl:ry i ~ i  

April aritl Oc to l~c r :  civil term. second Monday in JIurcli a ~ ~ t l  SP]I-  
ternber. S. A. ASIIE. C l ~ r k .  

1~'iiyc~ttc~ilIe. lliircl JIoi~ilii). i11 J I :~rc l i  :i~itl S I ~ ~ ( , ~ I I ~ I ( ~ I , .  S. 11. HI ( , I < .  

Dcx1mty Clerk. 
I:liznbetl~ City, fonrtli JIoiitl:~y in Jlarcli  and first AIoiidiiy ill OC.~OI)C'I.. 

J .  P. Trrohr~sol- .  I)r . :n~t~- C'lerlr, Elizabeth City. 
Wasli i~igton, first RIontli~y ill April and  four th  Monday in Scytc~ml~cr.  

.T. B. I t ~ s r ~ s s ,  Deputy Clerk. Washington. 
Kern Bern,  second Monday in April and  October. GEORGE GREEN. 

Deputy Clerli, Iiew Bcrn.  
Wilson, third M o n d a ~  in April and Octol~er.  (2. I,. PAHI<I:I(. I k l ~ n t y  

Clerk. 
Wilmiligton, fourth Monday in April and October. POIUER I~I ; I ;HA>I .  

Deputy Clerk, W i l m i i ~ ~ t o n .  

O F F I C E R S  

.T. 0. ~ ' A K I ~ .  1'11itc~tl S t ; ~ t c s  Distric,t Attorney. \Vilinii~xtc~~r.  
13. H. CRUMPLER, Assistant United Sta tes  District  At tor~ley ,  Clinton. 
THEELER BIARTIN, Assistant United Sta tes  I l istr ict  Attorney, \Tillinn~stc,r~. 
li'. S. WOXTIIY. U~i i te( l  S ta tes  Murslial. it ale id^. 
S. A. ASEIE, Clerk United Sta tes  I l istr ict  Court, Raleigh. 

JIIDDI,E DISTRICT 

OFFICERS 

.T. R. J I cC~arn - ,  U~i i ted  States Distri1.t Attc~rnry.  Greens111,ro. 
T. C. CARTER. Assistant United St:~tc+ At to r~ i ry ,  Greensboro 
MISS EDITII HIWOI{TII, Assistant Vnitt~tl States .\ttorncxy. ( ; r c w i s l ) ~ ~ r ~ .  
Jos .  T. ALLES, Bssistalit Vnitcil S tn t rs  Attornry.  (:reensl>o~w. 
W a r .  T. DOWD, Vi i i t~(1  States JIarsl i i~l ,  Grrensbon).  
HESHY REI.SOLDS. ('lt'rk Vliit('i1 S t a t w  1 ) i s t r i ~ t  ('ourt. G r t ~ ~ ~ ~ u l ~ o r o .  



sii UNITED STATES COURTS. 

WESTERK DISTRICT 

Terms-District courts a r e  held a t  t he  t ime and place a s  follo\vs: 
Asheville, second Monday in May and Sovember. J. T. JORDAN. 

Clerk : OSCAR I.. MCLURD, Chief Deputy Clerk;  WII.LIAM A.  LYTLE. 
Deputy Clerk. 

Charlotte, first Monday in April and October. F.4s BARSETT, De l~u ty  
Clerk. Charlotte. 

Stntesville, four th  3Ionday in April and  October. AhsIE A D E H I ~ O ~ ~ ) ~ ,  
Deputy Clerk. 

Shelby, four th  Monday in September and third Jlonday in March 
FAX BARNETT, Deputy Clerk. Charlotte. 

Bryson City, four th  Monday in May and Xovember. J ,  T. J O I W A \ .  
Clerk. 

OFFICERS 

hInsccs  ~ ~ C R W I S .  Uiiited Sta tes  Attorney, Ashel illc. 
IY. R. FRASCIS, Assistant Vnitecl S ta tes  Attorney, Aslierille. 
W. 31. S r c t ~ o ~ s o s ,  Assistant United Sta tes  Attoriiey, C'liarlottc~. 
CHARLES 11. PRICE, United Sta tes  Rlurshal, Aslierille. 
J. T. JORDAN, Clerk United Stntes District Court, Asl~eville. 



CASES REPORTED 

....... At~cc~]~ t : r~~c t~  i'orp.. Freeman r 257 
... . . A(.ctq~tai~cc. ('or11 r Lumber ('o 83:: 

.. ......... . i w i  c.nltnr.~l ('or11 Smith r 546 
. I l lwr t so~~  . 111 1.c ................................ 742 

...... ................ . A\l(lridi.c. r I f i s o i ~  .. 4SO 
....... Allretl r . I<ol~hins .................. .. 822 

.illsl)rool <. IYilso~i r ......................... 597 
A \ l ~ ~ ~ ~ z o  r . ('1:trerie ........ ...... ........ 832 
Ail~rnoils r . A s s u r n ~ ~ c e  Society ...... '73 
A11t1rt.n.s r . .  Tortl.111 .......................... 61s 
Arlrogast . iislierille r ..................... 749 
A\r l )~~gns t  . Bu~icoii i l~e County r ..... 74.7 
. l rrnstrol~ r. r . Sl)inniilg Co ............. 553 
Artliur . 81~11  r ............................ ..... 405 
Aslirri l lr  r . A\rlxjgnst ...................... 749 

..................... L\dic\-ille . .I tlii11s011 r 36 
............................. Aslierillr . F a r r  r 82 

Ashr~r i l l t~  . E'lernmi~~g r ..................... 765 
..... h s s u r : ~ ~ i c r  Society . Ammons r 23 

....... Assnr:lnce Society . l\litchell r 7'21 

....... A I s s ~ ~ r n ~ ~ c e  Society . Jlitchell r 723 
Aswr :~ncc~  Socirtg . Srnitli r ........... 387 
A t l i i ~ l s c ~ ~ ~  r . ,\ slierillc .................... 36 

. ........ Attorney-Gniernl r lTi1111uri1 9.52 
Austiil r . Willis ........... .. ............... 821 

I!.ril(.y . S . r ....................................... 23.7 
1:alit)r \- . I< . I< ................................... 3'29 
I'ralicr I- . Slixrlw .............................. 196 
l3:1ltln.i11. 8 . r ................... .... ....... 174 
I3:111 r . Hc~ndcrsoi~ril le ............. 414 
I I T. ................................. 2.53 
l t : ~  I I ~  . (:ny r ...................... .......... S57 
1:ank I- . H:rrriilgto~i ........................ 244 
B a ~ ~ l r  . I I I  rc' ............... ... ............... 333 
IWnk . 11, rr  ................... .. .............. 840 
1<;11ili T. . 5011iiso11 .......... ...... ........ 180 
1:nulc r . .J olles ................................... 648 
13a111< . I i e r r  r ................................... 410 
13:111li \.. 3Iillley ........... .................... 834 
13:11ili v . Oil ('o ................................. 77s 
13~llli \. . P i ~ g e  ...................................... 248 
I3a11k r . Realty C'o ........................... 99 
l h i k  r . Ya~ice  .............. .. ................ 103 
1!:111lis T- . l l n x ~ r r l l  ......................... 23.1 
Iia~nlis . Su11l)lg ('0 . r ....................... 343 
1<.1rber . Cult Co . r . . . . . . . . . . . . . . . . . . . . .  170 
13:trliir m r . Perry  ..................... ......... 428 
Itnrrier v . 'l'holnas k Howarc1 Co . 425 

Rntsoii r . Lnnndry ........................ 93 
Bearers  r . Power CO ................. .... 34 
Bell, (;reen v ..................... .... ...... 826 
Bell . S . r ......................................... 225 
Benefit Asso., Rr:~tly 1- ................... 5 
Rrrry ,  Wya t t  r ................................. 11s 
R1:icltweltler T. . ('oi~cortl ................. 'in" 
Roar11 of Equalization. Pertlur r . 730 
Rolich r . I n s  . Co ................... .. ...... 4:; 
Bottling Co .. XIicliaus r ................. 7SG 
Bourne . Fertilizer C'o . 1- ................. 337 
Rtr\rers . Wliitehurst r ..................... 541 
Box Co .. Wil l i an i so~~  r ..................... 350 
Rratlsha\r r . Power ('0 ................... 850 
l i radg r . Benefit Asso ..................... 5 
Rrant l rg  r . Collie ............. .. ......... '229 
Iirocliwell r . Trl . ('11 ..................... 474 
R r o ~ r n  r . Hro\r11 .............................. 64 
Brown, Fields r ........................... .... 543 
Rronn  . Payne r .................. ... ...... 783 
liullnrcl r . Ross ..................... ... .... 49.5 
Buncon11)e C'ou~lty r . Arl~ogas t  ...... 74.5 
Huncombe County, Striclier r ....... 53ti 
13u11dg r . Marsh ............... ... ......... 768 
Rurrouphs v . Woml)le ........... ... .... 432 
Rurrowes v . Franks  .................... 4.5 6 
Eyrtl r . Power Co ................ .. ....... 5%) 

i ' a l l n h a ~ ~  r . Flnck .................. .. ...... 105 
Cal~iion r . J las \ re l l  . C'omr . 

of Revenue ........... ....... ........... 420 
(.'an r . Clark ................... ... ......... 265 
Carroll, ( i r renc  r .......................... 4.79 
Carter . 8 . r ........................................ 761 
('ausrn.ny ('0.. Myers r ................... 508 
Chatlwicli r . 0'Bry:ru .......... .. ........ ,S4 4 
Chair Co., Gordon v ......................... 739 
C'liarlotte, Cherry v ........................... 
Charlotte . Hnnin~ond r ................... 460 
Cherry r . Charlotte .......................... 837 
C l i e r l ~ ~ l e t  ('0 .. S a r r o n  r ................. 307 
('hristian. Woody v .................. .. ..... 610 

........................... Clark, Carr  r .......... 265 
Clarerie, Alonzo v ........................... 832 

. . ........................ Clay Co v Clay Co 830 
Coach Co., Newman r ..................... 26 

....................... Coach Co., Rodwell v 2O2 
.. ............. Coca-Cola C'o Straughn r 836 

.... . . Cocke v Hood, Comr of Ranks Y32 

xiii 
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............................. (.'olt Co. v . nnrbci  7 70 
(h l r i i l  r . R . R ................................ 16s 
( :on~r  . of Banks ,  C'ocke r ................. P52 
Comr . of Bunks, ISdserton r ........... 816 
Comr . of Bnnlrs v . Holding ............ 4.51 

................. Comr . of Banks,  J, arnlr r 409 
Comr. of I h n l i s  . 1.nncrli:lss r ......... 190 
Comr . of Banlts, I, nwrcnce r ......... 268 
Comr . of Dmllrs, P r i t c l~n rd  v ......... 790 
Comr . of B.lnlrs, Ten Co . r ............. 313 
C'omr . of Banks.  Under\rooil r ....... 309 
( ' on~r .  of' Ennlis, Bnchery v ............. 194 
C~lrnr . of Ikvciiue . Cnnnon v ......... 420 
('olrcortl . I3lnck\~elder r ................... 702 
('onnor v . JInson .............................. 412 
(looper, S . 1'. ...................................... 637 

. ................................. . ('orb. e t t  v I1 I1 8.5 
('orum v . Tobacco Co ....................... 213 
('c~ry r . Cory ...................................... 205 
Cotton Jl i l ls ,  Kistler  r ................... SO9 
Council, JIcCnrley r .................... ..... 370 
Crnvcn, S t ~ n r t  r ........................... 439 
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CASES 

ARGUED A N D  DETERMINED 

IN T H E  

SUPREME COURT 
OF 

NORTH CAROLINA 
A T  

RALEIGH 

SPRING TERM, 1933 

A. E. LITTLE, MRS. OSCAR IIARTSELL A N D  HUSB-~ND, OSCAR HART- 
SELL, MRS. ALICE HOWARD AND HUSBAND, GEORGE HOWARD, 
IMRS. FRONIE HOWARD AND HUSBAND, R. F. HOWARD, LETHIA 
BURRIS, CROWELL BURRIS, LILLIAN BURRIS, HOYLE BURRIS, 
ESTELL BURRIS, CHRISTOPHER BURRIS AND CLINTON BURRIS, 
MISORS, BY THEIR NEXT FRIEND, R. T. BURRIS, v. J. LUTHER LITTLE, 
MINNIE LITTLE, MRS. ROXIE LITTLE LEE A N D  HUSBAND, D. B. 
IXE. 

(Filed 28 June, 1933.) 
1. Pleadings l) d- 

The filing of a11 answer waives the right to demur ore tenus on the 
ground that a good cause of action is imufficiently stated. 

2. Deeds a n d  Clonveyances A n-Close blood relationship constitutes good 
consideration f o r  deed. 

The relationship between the parties is a good consideration for a deed 
vsccuted by a father to his children, and his deed is  valid where the 
rights of creditors o r  subsequent purchasers for value without notice are  
not  involved. 

3. Dc\eds and  Convejanccs C f-Plaintiffs held not  entitled t o  at tack deed 
for  breach of covenant t o  support grantor. 

A father executed lo certain of his children a deed containing a 
covenant that the grantees should support the grantor for the remainder 
of his life. Aftcr the grantor's death, plaintiffs, other children and grand- 
children of the grantor, sought to set aside the deed for breach of the 
<.ovenant. The grantor did not retain the right of r e h t r y  and did not seek 
to rescind or  cancel the deed during his lifetime. Plaintiffs did not allege 
that they had contributed anything to the support of the grantor. Held, 
plaintiffs could not complaln of the breach of the covenant. 
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4. Appeal and Error J +Held: verdict cletcTminrd merits of action and 
the sustaining of delnurrer to one oanse alleged was not prejudicial. 

Plaintiffs sought to set aside a deed on the grounds of fraud and unduc 
influence and mental incapacity of the grantor. The allegtions of frnutl 
and undue influence, construing the complaint liberally as a whole, were 
based upon the age and alleged mental incapacity of tlie arnntor. The 
trial court sustained a demurrer as to fraud and unduc influence ; I I I I ~  

submitted an issue as to mental capacity to the jury, wliic~li 11 as ansucrcld 
in favor of defendants. Held ,  the verdict determined the issue of fraud 
and undue influence as  set up in the ple:tding, and snqtnining of th(, 
demurrer nil1 not be held for error. 

CIVIL ACTIOS, bcforc I f i l l ,  ,Ypec ' i~11 J ~ i t l g o .  at Septcmtw~ Spwinl ' I ' ( ~ I . I I I ,  
1032, of STAXLY. 

The plaintiffs ant1 the defendalits are tlie cl~iltlrcn auc gralitlcliiltlrcw 
of John  LI. Little, dcceased, who died intestate ill April, 1030, o n ~ l i i ~ g  
certaiu tracts of land ill Stanly County. The  complaint allcgccl that o11 

3 February, 1915, J o h n  A. Little executed a deed to the defendant+ for 
said land, which deed mas duly recorded, arid tliat thercaftcr rill 30 
December, 1919, tlie said deceased J. A. Little executed tlirce other deed. 
for the same property; one to Luther Little, purportirig 1 o conrcy all of 
said land except two ten-acre tracts tliereiu referred to, and to thesc 
ten-acre tracts lie executed deeds to  Roxie Little Lee a i d  Minnie Lit t l t~ 
respectively. All of saitl deeds were duly recorded. The p la i l~ t  i ff 5 

further allege that said deeds were void for tliat : (1) u l d c  thc t l c d  
of 3 February, 1916, recites a consideration of $25.00 'tliat eve11 t l ~ i s  
small amount was not paid, and that  vhi le  said dced purports to  bc 
based upon consideration, there was 110 consideratioli whetsoevcr f o r  
said deed," and that  the land was reasoliably worth $10,000 a t  tlir ti~nc. 
of execution of tlie deeds. ( 2 )  That  the last t h e e  demls arc void for 
tlie further reason that  it was provided therein that  hc tlefentla~~ts, 
and especially J. L. Little "was to furllish a t  his O W I  propcr c30st 
and expense a comfortable home, board and clothing fol the said .T. -1. 
Little and his wife, Margaret Little, during the rem:ririder of tlic'ir 
iiatural lifetime, . . . and that  tlic said Luther Little nor tlic 
other defendants a t  any time furnished a comfortable honie for the said 
J. A. Little and Margaret Lit t le;  that  instead of the said J. Lutlier 
Littlc furnishing a home for J. A. and Margaret Little the saitl J .  -1. 
Little furnished him a home, and practically all of his life and u p  ulitil 
the death of said J. A. Little that  tlic said Luther Littlc lirctl with the 
said J. 3. Little on the lands of said J. A. Little, which are the l a~ lds  
above described, and paid no rents for the same, and wcrkcd and culti- 
rated the same without payiiig anything therefor, and that  the said 
J. A. Little continued to live in his, the said J. A. Little's home, after 
the making of said deed, and lived in his own home until the time of hi< 



tl(~:~tli." ( 3 )  Tha t  the deeds were procured by fraud and uiidue ill- 
fll~ence perl~etrated by the defendants upon their father, J .  ii. Little. 
for "that a t  thc time of the execution of said deed, and for many years 
1)rior thereto, aiid sii~cc, up  until the deatli of said J. A. Little the said 
.J. -2. Little \ \ a s  feeble in mind and not capable of knowing the conse- 
q~~cwces  of any business transaction and mentally incapable of making 
:I valid deed at the time of the execution of thc purported deed of 3 
E'cl)ruary, 191.i." I t  was further alleged tliat the deeds made on 30 
Ucccniber, 1919, were void for that  the grantor, J. A. Little, did not 
Iiavc mental capacity to execute a deed and was a inan of feeble mind 
for :I number of years prior to the cxccntion of the deed and con- 
tiuuously until his deatli. 

Tlic tlcfentla~rts filed ail :Llrs\\er denyiug a11 allegations of fraud or 
111(~1~tal incal~acity or undue influence. 

*lf ter  the pleadings had been read the tl(~feiit1ants interposed a cle- 
nlurrcr ore f ~ n 7 i s  a?  follovs: (1)  Fo r  that said complaint failed to 
statc a causr of action to liave tlie dcctl tleclaretl ~ o i c l  and canceled of 
rc>c.ortl for want of or inadequacy of col~sideration. ( 2 )  Fo r  that said 
cou~pla i r~t  failetl to statc n canst, of a(-tion to have the deeds dcclared 
\aid and c:~nceled of record hasecl up011 plaintifis' allegation of fraud 
and nndiw influence or c i t l~cr  of  then^. ( 3 )  For  that  said complaint 
failed to statc :i cause of actioii to h a l e  the deeds declared xoid and 
c~a~~ee lcd  of rec-ord based upon the plaintiffs' allegation that  tlic deeds did 
not tlt+~atc r l ~ c  reapcctivc intcwsts of the grantees n a n d  thereill. (4)  
For  tliat said coinplaint failed to state a cause of action to have the 
dccds tleclaretl yoid and ra~rcelcd of record based upon tlie plaintiffs' 
allegation of 1:1ck of n ~ n l t n l  capacity on t h t  par t  of tlie grantor to 
csecutc the same. 

r 7 I he court sustained the demurrer as to all the causes of action alleged 
ill the complaint except tlic one with referelice to the mental capacity 
of J. A. Little a t  the time of tlic execution of the deeds. Five issues 
-\\ercl submitted, but only one was aiis\vered by the jury, as follows: 
'(Did John  .I. Little, a t  tlic time of the execution of the deed of 3 
February, 1913, haxc sufficient ~neii tal  c a p ( - i t y  to makc the same?" 
Tlic jury answered the issue '(Yes." 

From judgnlent upon the verdict that the defe~iclants, "their heirs arid 
assigns are the o~vncrs in fee simple of the lands described in said deed7' 
plaintiffs appealed. 

Sikes c6 R e a p ,  U .  E. Ilenderson aiztl A. C.  I Ioneycut t  for plainf i f l \ .  
Urozvn (e. Brouw and Nor ton  (e. S m i f l ~  for defendants. 

UROGDEK, J. Tlie defendants, having filed an  answer to the merits, 
:lit rd a tlcfcctire st:ltemcJlrt of :I good cause of action; that is to 
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say, a demurrer o w  tenus is  not available after ~ ~ n s w c r  to the incrits, 
merely for the ~ e a s o n  that a good cause of action has bc~en defwtivc.ly 
stated. i l l izzell  c.  Ruffin, 118 S. C., 60, 23 S. E., 927; S-orth C:lroli~la 
I'ractice S. l'roccdure by McIntosh, p. 454. Consrquently. it  hwon~es  
Ilecessary to interpret the complaint. Thc  tlcctls are no1 cwntai~lcd ill 
the record, nnd there is 110 evitlence of co~~si t lc rn t io~l  cw. t8 j ) t  thc all(yn- 
tion in the coinplaint that they recited a consideration of +2:.00. 'I'll(, 
deed was made bv a father to three of his cliiltlrcn. Thiq ( 'ourt ha.; 11(,1(1 
that close bloocl rclationsllip coi~stitutes a good cousideratio~l for :I YOII- 
veyance of land. E1xu?n V. L y n c h ,  188 S. C., 392, 125 S. E., 15.  More- 
over, i t  was held in Mozvard v. Yurnev,  125 K. C., 107, 34 S. E., 229,  
that  "a deed in  proper form is good and will convey the land dcscribcd 
therein without any consideration." Of course a court of cquity nil1 set 
agide a deed for lack of consideration when the i n t e r ~ s t  of creditors or  
subsequent purchasers for value without notice are collc~mied. l 'hcw- 
fore no cause of action was alleged in  the complnint npo11 the asl)cc.t 
of consideration. S o r  can the r)laintiffs sncccctl hv virtu(. of alltgatiol~:: - 
with respect to the breach ofAthe  covenant for $upport. Thc  gralltor 
i n  his lifetime did not claim a breach of such coveltant or attempt to 
assert the same. H e  retained I IO right'of ~ e i k t r y  and did not s e ~ k  to  
~ w c i n d  or cancel the deed. There is no allegation thnt any of p la in t i fs  
contributed anything to the support of their father or mother, and liencc. 
they are not entitled to complain of the breach of the co~enail t ,  if we11 
were established. IIelnts v. Helms, 133 N .  C., 164, 47 13. E., 415. 

The second ground for the demurrer o w  tenus was that the complailtt 
failed to  state a cause of action for fraud and undue iuflucnrc or citlwr 
of them. The  defendant answered to the merits before the demnrrer 
was made and did not at any time request that the alleqations of tile 
complaint i n  this respect bc made more specific, and. ~!oth ing cslsc 
appearing, the plaintiffs' contention that  i t  was error L O  sustai~l  the 
demurrer upon the ground that  f raud and uildne inflwnce were not 
properly alleged, would be well founded. IZil('y I - .  Ilctll,  110 N. C., -1-06, 
26 S. E., 47. Notwithstanding, the coinplaint must be construed :IS :I 

whole, and the pleading in  this  action, when liberally ii~terpretctl,  tlis- 
closes that  the allegations of fraud and undue influc~wc were bawd 
upon the theory that  the grantor was old and feeble m i n d d  and (lid not 
have sufficient mental capacity to make a deed. Consequently, a determi- 
nation of the mental cal,arity of the grantor involved a d  included the 

A " ., 
issues of fraud and unduc influence as set up  in the pleacling. 

The  trial judge submitted the issue of mental capaciiy to the jury 
and the verdict sustained the cleeds. The  Court is of the opinion that 
the substantial merit of the controversy, as laid in the pleading, has 
becn established by the verdict, and the judgment is approved. 

No error. 



JIICIIIl.; 13IIAI)T \-. FrSEItAT, HESEF'IT ASSOCIATIOS O F  T I I E  STAT132 
('AMP 1'ATRIOTIt' ORDER S O S S  O F  BJIERICA O F  XORTH CARO- 
T,INA, ISCOHPOKATED, AXD WASHINGTON CAMP SO.  38. PATRIOTIC 
ORDER SOKS O F  AMERICA. 

(Filed 2S Junc,  1033.) 

1. 1nsul.ance T c-Rights under policy in mutual benefit association held 
forfeited by insulrcl's failure to pay dues. 

Tlle members of a local camp of a n  order were insured by i ts  alfiliated 
n ~ n t u a l  Iwnefit association, the  members of tllc camp paying dues to tho 
camp ant1 the camp lxiying assessments to the  association. T h e  by-laws 
1)f the :~ssociation 1)rorided tha t  no benefits should be paid for the  clmtll 
of a member who was  more than thirteen weeks in  a r r ea r s  in his clues. 
Insured was  thirty-five weeks in a r r ea r s  in  his clues to the camp a t  t l l t~  
t1:ltc of his dc:ltl~, but  the caml) had paid to the assocint.ion a11 prcmiums 
for  all  i t s  mcmbcrs, including the  insured: Iicld, under the  association's 
by-laws the beneficiary n:~mecl ill the policy was  not entitled to recover 
011 the policy, othcr by laws  of the association relating to the payment 
of btw$ts hy the loci11 camps not being repugnant to tlle hy-laws pro- 
viding for forfciturc of benefits for nonpayment of dues. 

2. Estoppel C a- 

Wniver is  nu intentional relinquishment of a lrnonn riglit, and kno\vl- 
ot1i.c~ of the right nncl intent to waive must be made plainly to  :lppcar. 

3. Insurance T r-dssociation's retention of prcniiulns from local order 
held not to constitute waiver of insuiwl's failure to pay clues. 

The members of a local camp of a n  order mere insured by i t s  affiliated 
~ n u t u a l  benefit :~ssocintion, the members of the camp pnying dues to tllc~ 
( . i ~ ~ u p  ant1 tllcs camp paying assessments to  the association. The  local 
(~1~11)  pait1 : I S ~ P S S U I ~ ' ~ I ~ S  t o  the  association on a11 i t s  members and tllc 
:~usociation acccljtetl payment without knowledge that  insured, one of thc 
members of the  locnl caml), \\-as grossly in a r r ea r s  in his dues. Hcld .  
the assessment of insured ;is a mrmbcr w : ~ s  paid by t l ~ c  lucal camp alltl 
not by inanred, and the asaocintion's acceptance of payment without 
knowledge of insured's bad standing did not constitute a waiver, nor 
tloes i t s  rctcntion of the assessment a f t e r  knowledge constitute a waiver. 
the qucstion of refuritling Iwing a mat ter  of adjustment between the  camp 
: u ~ d  the  association, a11d the camp not being a n  agent for insuretl ill 
paying the nsscssmrnt, tbc. camp b e i ~ ~ g  forbidden to do so 11y thc l~$- ln~\-s  
of thc  association. 



.\1).1.\i\. .I. W ~ s h i ~ ~ g t o i ~  ( 'a~iip S o .  58 is a f r a t e r i1~1  organization 
loc:~tc tl :it K a ~ ~ n a p o l i s  m ~ t l  tlie Fulic.ral Benefit ,~ssociation is  licensed 
11y tllv Stat(' of So r t l i  Carolilia to insure the members of Washingtoii 
('anil). Tllc association insnretl tlic life of C. R. B r a d j ,  a member of 
tlic raillp. ill tlie suin of fire I~undreil dollars. The insi~rcd died on 2 
Scp tembt~ ,  1931, :uid tlic plaintiff W:IS ~ iamcd as the bciirficiary of the 
i i~~uixi rcc .  She  fur i~is l~et l  proof of loss a ~ i d  upon their refusal to makc 
pny~~ic i i t  brought suit agaimt the tlefentlants. 

A t  t l ~ e  time of liis dcatli tlie i l~sured was in  arrears for  more t h a ~ i  
thirty-fiw wet ks in the payment of his ducs to the local canlp. Ajccortl- 
ing to thc "laws, rnles, aud by-law" the cwmp agreed to makc no clniiii 
oil tlic association for fuilcwd beliefits up011 tlic death of ally of its 
mcwbcrs (b)  wlieu the deceased i~i(nibcr IT as liot in good standing ill thc 
camp a t  the timc of his death and entitled to benefits from the camp 
i~wortling to the laws of the Kational aiid State C'aaips a ~ d  the constitu- 
ti011 : I I I ( I  by-laws of tlie Rashiugton Camp, or (g )  if the c1ccc:tsed mem- 
11cr n a s  ill arrears for ducs to liis eaiup for more tliali thirteen weeks 
at tlw time of liis cleatli. Alrticlc 3, see. 3. 

1 t \\.:i.i likewise nrorided that  no camn slioultl receive ~ 'uneral  benefits 
frolii the associati011 ill tho follo\viiig cases: . . . (c)  I f  tlic member 
1)y roason of wllosc dcatli tlic ~ l a i n i  is made was not ill good standing 
ill liis camp and ill the order as proridcd by the l a w  of liis camp and 
tlic l a w  of the Stntc a i d  National Camp, or ( f )  for the death of :I 

111rn1l)cr ill arrears for dncs to liis camp for over t l i i r tc(~i  weeks a t  the 
time uf his dcat l~ .  *\rticle 12, sccs. 1, 2. 

Wliile the foregoing artitales embody tlie pertinent agrcenicnt be twen 
the camp and the associatio~i with respect to tlic exc1u;ion of funeral 
bciicfits, tlic plaiiitiff rclies upon .Irticlc 3, see. 2, wl~ich  provides iii 
substance that c w r y  caalnl) niust have a local law requ i ru~g  p a y n ~ c i ~ t  to 
tlie beneficiary of the deccasetl member of tlic full amouut wceil:ecl froiii 
tlic nssociatio~r, irrespectiw of thc timc of liis men~bers l~ip  or financial 
st:~iitlil~g, less the cost of probate awl cllarges due tlic (?amp; but this 
11ro~isioll was obriouslg intenclcd to prevclit tlir diversioii or dissipatioi~ 
of tht. fuucml benefit and to assurc its payrl~ellt to tlir bcueficiary. 

Tl~cl fiuancial secretary of the camp testified as  follows : "I didn't do 
: ~ r ~ y t l i i l ~ g  with referel~ce to paying his ducs to tlic Funrra l  Bencfit Asso- 
chtioli lip to the time lie dieti. W e  get a card from the ;State secretary, 
( w r y  int&bcr tliat is  on the roll a t  tlic first of cacli niontli, and we arcJ 
swpposcvl to pay that on the 20th of each month. I newr  dropped hiill 
from tlic roll until after he  was dead. I ne\-er notified lie Statc secre- 
tary that  lie had bee11 dropped until after he died. I p i t 1  tlie Funeral  
Rnlcfit Assrssments against our camp of nll menibPrs that were on the 
roll each moiltli, including Mr. Brady. lip to his t1e:ttli. T dropped liim 
:I. soon T found out he was tlcnd." 
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Froril this testimony tlie plaintiff drawd the conclusion that the 
:~ssociation rc'ceivetl the funeral assessments and is consequently liablc 
for payment of t l ~ c  insurance. This is a misco~iception. The assessments 
were not paid by the deceased whose clues mere grossly in arrears; the 
associatioli did not lmow the deceased \{-as in "bad standing" with the 
camp; and if, after receiving this information i t  had paid thc insur- 
ance i t  ~vould have violated the express tcrms of its agreLncnt with tlic 
camp. 

Tlie tr ial  cwurt subi~iittetl two issues: the first, whether the association 
had waived the prorisions contained in i ts  laws and introduced in 
eridence; tlie second, the amount alleged to bc due the plaintiff. 

Tlie court instructed the jury to answer the first issue in the affirma- 
 ti^ e if they found the facts t o  he as testified and as  the evidence tended 
to show, being of opinion that  tlie defendant, having rcceired tlie $3.00 
from the local order, having learned that  i t  was paid for the be~lefit of 
thc deceased, having held it from that time, and not having returned it, 
had waived the provisions offered in evidelice. The  tr ial  resulted in a 
verdict and judgment for the plaintiff, from wliich the tlefendants 
L A 

The  defcnclants (lid not escept to tlie instruction on the ground that a " 
directed verdict is never permissible, for if all the evidence is practically 
one way in regard to the essential facts it is not error to instruct thc 
jury, if tlie facts a rc  found to be as stated in the testimony, to answer 
the issue as indicated in tlie charge. Gaither 1 . .  F e ~ e b c c ,  60 N. C., 303; 
Tt 'e ther i?~gton v. Williams, 131  N. C., 276; Grain Co. V .  F e e d  Co., 179 
N. C., 651; T~wst ( '0 .  1 % .  Ins. Po., 201 N. C., 552. Tlic question is 
1: lietlier the cvidcnce establishes a waiver ac; a matter of law. 

Waiver is the i~ltentionnl reliiiqnishmtnt of a k1iom11 right. J t i b  

usually a qumtioli of intent;  hence knowlcdgc of tlie right and an intent 
to waive it must be made plainly to appear. .Mfg. Co. c. Building Co., 
177 N. C., 103. "There can be no waiver unless so inteuded by one party - .  

and so understood by the other, or unless one party has so acted as to 
mislead the other." 2 Herman on Estoppel, see. 525. 

When the financial secretary of the camp paid the funeral benefit 
assessment the association did not know- that  the deceased had forfeited 
his right to the insurance. The  court, therefore, applied the doctrinc 
of waiver only to the retention of the assessment by the associatiou 
with knowledge of the "bad standing" of tlie insured. 

I n  our opinion there is error in tlie instruction. The  insured paid 
no assessment after I January,  1931. The amount subsequently paitl 
was advanced by the camp. The camp cannot be deemed to have beell 
the agent of the insured for this purpose, because i t  had no legal right 
to act as such agent in direct violation of its contract with the associa- 
tion. Indeed, the association receired no money from the insured after 



I K  THE SUPREME COURT. 

tlw first clay of J anua ry  and was therefore under no ob l i~a t ion  to makr 
ally r c ln i t t a~~ce  to the beneficiary after acquiring knowlt?dge of all the 
fwts .  The qnestioii of refullding is a matter to be adjustxl  between the 
clcfcntlants. 

Furthern~ore,  there is IIO evidence of an  intelltion oil lhc par t  of tlic 
association to appropriate to its own use the amount advanced by 
the camp. Xatthezos v. Ins. Co., 147 N. C., 339. I t  has indicated its 
rcadincw to return the money, although it may 11al-c ilo right prema- 
turely to demand a receipt. 

This  is n case to which the lal~guage of the Court in 1,'cry L*. .lssocia- 
tiou, 143 N. C., 256, may appropriately be applied: "It is always sad 
wlicl~ one wlio has made payments on his  policy deprives; his family of 
cxpected protection by fai lure to pay a t  a critical time. B u t  insurance 
is a business proposition, and no company could survive if the insured 
could default while i n  good health, but retain a right tc pay up when 
impaired health gives warning. I t  is  a warning of which the company 
also has a right to take notice when asked to waive a fclrfeiture. I t  is 
the i~isured's own fault  when he does ~ o t  make a pa,ymcnt as con- 
tracted." 

As to the plaintiff the judgmerit of lionsuit should l i a w  been allo\wd, 
but as to the defendants the cause may be retained for ;tdjustnlcnt 
of tlicir rights as to the amount advanced to the associatioil. 

Itcvcrsed. 

C'r.a~tl;sos, J.,  tlisse~itii~g. 

(Filed 28 June, 1933.) 

Taution U d-Hospital not a charitable assocsiation nor its property used 
c~sclusively for charity held not exempt haom taxation, 

Tlic property of a hospital organized nr a busi~~ess corporation and 
c41:lrging tlll patients according to n fired schedule is held not erenipt 
f r ~ m  tnsntion, PI'. C'. Cntle, 79'il(l7), 797l(lY), altliougli pltients unable to 
l ~ y  \\'ere relieved of payment and classed as charity patients, and al- 
tliougli its stockliolders, though not waiving their right to dividends, did 
]lot espect to receive diridends when they subscribed fclr stock, and no 
ciividcnds were paid thereon for the years for which taxes were assessed, 
the 1iosl)itnl not being a charitable corporation, nor it3 property used 
ontirely for charitable purln?scs, Art. I., scr. 3. 

.\I~I'E:AL by plaintiff fro111 Barnhill,  J., at Jnnnary  Tcrm, 1933, of 
Ro\\-AS. ATo crror. 



The plaintiff is a corporation organized under the laws of this 
State, with its principal office and place of business in the c4ty of 
Salisbury, Rowan County, North Carolina. I t  lias an  nutliorii..cd canpi- 
tal stock of $250,000, divided into 2,500 shares, each of the par \ a l ~  
of $100.00. I t  was authorized to begin business wlien $60,000 of its 
c-apital stock had becn subscribed for. Stock for this amount was sub- 
scribed for by residents of the city of Salisbury, and the plaintiff bcgnn 
business as antliorizcd by its certificate of incorporatio~i ill 1931. Siilw 
said date, the plaintiff has becn arid is now engaged in the b u s i ~ ~ c w  
of operating a general hospital and conducting a training school for 
~iurses in coinicction with said hospital i n  the city of Salisbury. S. C ' .  

During the pears 1929, 1930, and 1931, tlic plaintiff onnctl a lot of 
land, with the buildings located thereon, situate in the city of Salishmy ; 
i t  also owned certain p e r s o i d  property, consisting of furni tme and 
cquipn~ent i n  said buildings. This  property, both real and percon:~l, n :I\ 
used by the plaintiff in the operation of its hospital and ill thc condnrt 
of its training scliool for nurses. 

The  defentlant, Ron.aii County, caused the propwtg on11etl I)? t l ~ o  
plaintiff, both real nnd personal, to be assessed and listed for t : t s a t io~~  
(luring the years 1020, 1930, and 1031. The plaintiff liar ]lot pnitl t l ~ c ~  
taxes levied on its property by the defendant for said y a w ,  nntl tllc, 
tl(2fcndant lias adrcrtised or threatens to advertise said property for 
sale for the collection of said taxes. 

This action was begun on 12 April, 1032, for the purpose of o b t a i i ~ i ~ ~ ~  
a judgment declaring that  the property, both real and personal, ow11ct1 
by the plaintiff, and used by it as  a hospital and t ra in i~lg  scl~ool for 
nurses, during the years 1929, 1930, and 1931, was exempt from tnsation 
by the defendant, for the reason that  said property war nsctl by t l ~ c ~  
t lc fenda~~t ,  not for profit, but purely and cornplctcly for c~l~nri t :~blc 
purposes. 

,111 the cvicle~~cc a t  the tr ial  tcnclcd to shon that  the 1)laintiff was 
organized as  a bus~ness corporation, and not as a c'liaritablc i~seociatioii, 
;tnd that plaintiff cliarged all patients admittcd to its hospital accordil~g 
to a fiscd schedule, and collected from sucli paticuts :IS were ilblc to yay 
such cliarges, but that i t  did i ~ o t  attcmpt to collect sucli cliarges from 
patients who nere  found upoil inrcstigation to hc unable to pay. Patients 
n e w  classified by plaintiff as pay patients and as charity patients. Tlic 
lntter were reliewd of all chargcs i i~ade  against them. S o  profit \\:IS 

~ l iadc  1)y plaintiff from its bnsincss during the ycars 1030 and 1031. .1 
profit was realized by plaintiff from its business tluriirg the year 1029. 
'Phis profit \ \as applied as a payment on plaintiff's indehtctlness. S o  
dividcnd mas pait1 by plaintiff d u r i ~ ~ g  the yoars 1920, 1930, or 1031, to i t i  
qtockholders. There was cvidr im tentlii~g to slion. that  stoekliol(1cr.; of 
the plaintiff, a t  thc time thcy su1)sc~ihctl ant1 paid for their +toek, (lit1 
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~ l o t  expect to reccive dividends, but tliere was no cvitlc rice tending to 
show that  stockholtl~rs had waived their right to dividend!; or that plain- 
tiff by corporate action liatl dedicated its yropertg, rcal or personal. 
csclusi~.ely to cliaritable purposes. 

The  issue raised by the answer of tlie defenclant to the complaint in 
this action, was submittcd to the jury and a~lswered as fo l lo~rs :  

"Was tlic plaintiff during tlic years 1929, 1930, and : 931 a llospital 
conducted entirely and completely as n charitable institution. ns nllegetl 
in the complaint ? , l n snw : 50." 

From judgment (1 )  that plnintiff was not a charitable ~ r ~ a n i z a t i o ~ ~  
during the years 1029, 1930, and 1931, as alleged in  the ~~omplai i i t  ; ( 2 )  
that  the property, real and personal, described in the complaint, was not 
cxempt froiii taxation by the defendant cluring said yI?ars; (3)  tlint 
defendant be not enjoincd or restrained from collecting the taxes levied 
by defcndnnt on said property for said years; and (4)  that defenclant 
recover of plaintiff its costs i n  this action, the plaintiff appenlcd to tlie 
Suprcms Court. 

C'oasoa, J. I n  L n i t a  1.. Jenkins, 200 S. C'., 253, 136 S. E., 837, it is 
said:  "By virtue of the prorisions of section 3 of Article V of the Con- 
stitution of Sort11 Carolinn, d l  property, real and personal, in thih 
Statc, is subject to tasation, in accordance with a uniform rule, under 
l aus  which the General Assembly is required by tlie Constitutio~i to  
matt, ~ri t l lout  regard to its ownership, and without r e g d  to thc pur- 
poses for wliicli specific property is  held, unless exempted by or under 
tlie provisions of section 5 of said Article. The  prorisicns of said sec- 
tion that  property belonging to  or o~vned by the Stattm or municipal 
corporations, shall be exempt from taxation, is self-executing and re- 
quires no legislation to make i t  effective. 1111dr~u~s v. Clay County, 
200 N. C., 280, 156 S. E., 835. Under this section, the Ge leral Assembly 
may exempt propcrty in  this State held for educational, wientific, liter- 
ary, cllaritable or religious purposes. Tlie power of exemptioli thus con- 
ferred on the Gelma1 Assembly by the Constitution, to be cxercisetl in 
its legislatiw discretion, may be exercised to the full cxtcwt, or i11 part ,  
or not a t  all, as  the General A ~ ~ c m b l y  may determine. The  gcncrnl rulr  
cstahlislicd by tlicl Constitutiol~ is t l g t  all property in this Sratc is  
liable to tasation, :~iltl shall bc taxed in accordance with :1 uniforln rule. 
Esemption of specific propcrty, because of its ownership by the Statc 
or by m u ~ ~ i c i p a l  corpora t io~~s ,  or because of the purposra for which i t  
is lieltl and used, is esceptiolial. The mandatory conetitutional pro- 
v i s i o ~ ~  t1i:it property belonging to or o~vned by the Sta t -  or municipal 



cwrporatioi~s shall be exempt from t a x a t i o ~ ~  is in language so clear and 
free froin ambiguity that ordinarily there is no room for c~ons t ru r t io~~  
its to its apl)licatiol~ to specific property. i S l ~ u l h ~ r n  A s s e n ~ b l y  I . .  P d i ~ r .  
166 N.  C., 75, 82 S. E., 18. Statutes enacted by the General L\ssmll)l\- 
cxempting specific property from taxation, bccause of the pu rposc~  for 
1rIlic11 such property is held and used, arc and should he constrncvl 
strictly, when there is room for co~~strucrion,  against cxeinptioi~ and in 
faror  of tasatioli, ' I ' r u s f c c s  a. Ii*ciyj C ' o u i ~ f y ,  184 S. C., 469, 114 S. I;., 
696;  T 7 n i f c d  l l r c t h ~ ~ e i z  I ! .  ( ' o t t ~ m i , s s ~ o i z c r s ,  115 S. C., 480. 20 S. E., 616. 
Exen~ptiou of specific property from taxation lwcausc of t l ~ c  1)11rpovs 
for ~ r l i i c ~ l ~  it is held and used, is a pririlegc, TI liicll thc Gcncr:~I ,\sscml)ly 
has the 1 ) o w ~ r  to colrfcr 011 its ovner or owiiers, n i th in  t l ~ c  lirnitntioi~\ 
of thc Coi~stitution of the State. 111 the absence of a clearly c s p r e ~ s c ~ l  
intention 011 tlie part  of the Crencral -\sscmbly to confer this pririlcgc 
of exemption fro111 taxation, v i t h  wspect to spccific property, suc.11 p r o p  
erty is subject to taxation in accordance nit11 t l ~ c  general rulcl that  all 
property in this State is liable to taxation for thc purposc of supportir~g 
thr gorcrnmcnt of thc State, or of it5 political snbdi~isioi~s."  

Applying the foregoing principles to tlic facts shown by :\I1 t?~cs r 2 \  i- 
tlcwe a t  the tr ial  of tliis action, v e  are of opinion that tlicrcz wns I I ~  

crror i n  the instruction of the court x i t h  rcspcct to thr issuc wbmittctl 
to tlie jury. There Jras no evidence tending to show tliat tlw property, 
real or persoml, o ~ ~ n e d  by the plaintiff, and used by it in the opcrn- 
tion of its hospital and in  the conduct of its training school for 1 1 l l r ~ 5 .  
was exempt from taxation under the prorisionq of C. S., $071 (1 7 )  ant1 
(2. S., 7971(18). The plaintiff is not a charitable association, ]lor 
its property used by it entirely and completely for charitable purpnv>.  
For  tlint reason i t  was not exempt from taxation by the tlcfcntl:~nt. Thct 
jlidgnient is affirmed. 

S o  crror. 

STATE r .  E'. P. JlcC1,URE 

(Filed 28 June, 1933.1 
1. E2vidence J .a-- 

Parol evidence is comlwtelit to show that a contract ]lot requiretl to bc 
in writing was partly written and partly oral, and par01 testimony of 
the unwritteli lmrt is competent if not contradictory to the written terms. 

2. Embezzlement B c-Parol evidence of agwemcnt for application of 
funds held competent ~ 1 ~ 1 1  not rontradictorg to written terms of 
agreement. 

In tliis prosecution for embezzlement, ('. S., 4265, the State introduced 
tlic writtc~i contract between clefendant and prosecuting witness whereby 
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tlcfel~tlrint :1greeci t o  buy a lot and build a Iiousc tliereoll for prosecuting 
\\itnc*s a t  r l  stil)ulateil price, the lot not to  cost over an amount named, 
: I I I ~  the 11roseruting vitnesb ngreed to ewcutc n note sctured by dccd of 
trust on otlicr 1)rol)crty for part of the contract price and to pay the 
l):~l;~nc.c ultou c o n ~ p l e t i o ~ ~  of tlie contract. Defendant discwuited the note 
and paid :I much smr~ller sum on n contract to pu~cl iase the lot, but 
f;iilctl to 1):1) tlie purvl~nw price or to obtain title thereto. The Statc 
introctucc~d ornl tcs t iuo~iy of 1)rowcuting witness, over d~?fendi~nt 's objec- 
tion, tending to hlmv t11:tt tlic 1)artic.s ngrwd that tliv full proceeds of 
tlie 11otc ~ h o u l d  be used to pas the l)urchnsc price of t l ~ c  lot. Hcltl,  the 
p:~rol tcstimoi~y was comlwtent, i t  not being in contradiction of the writ- 
tcm terms of tlie agreement, tlie writtcn ngrecmcnt contnining no stipula- 
tion ris to the sl~ecific al)l)lic.ntion of tllc f~ulds. 

3. Criminal Law L d- 
IVhcrc. tlw c11nrc.r of t11t. triatl court is not in tl~cl rrcwr 1 it is presumed 

correct. 
STACY, C'. .I., concurring. 

. b . ~ a ~ h ,  J .  'I'hc1 d e f e n d a ~ ~ t  was i i~t l ic tcd f o r  the  c~irtbezzlvliiel~t of t~vcl\.c 
lm~~t l rec l  niitl fifty dollars m ~ t r n s t e d  to  h i m  l y  M a r y  E. Loren  ns her  
i t g n ~ t ,  c~nployrc ,  o r  serrant .  C'. S., 4268. 

Mrs. Lorc11 employed the  defendant  t o  buy a lot i n  Hliaabethton, 
'J'enneasec, H I I ~  to  build a house 011 i t ,  and  t o  th i s  e ~ ~ d  t h y  esecutetl 
a wri t ten contract.  Accordingly, t h e  defcndnnt agreed to purchnse t h  
lot f o r  Mrs.  Loren  a t  a pr ice not to  exceed $1,050 a n d  to erect t h e r c o ~ ~  
a nine-room house a t  t h e  pr icc of $5,500. X r s .  Loven ,+geed to m a k r  
her  note i n  the  s u m  of $1,250 to bc secured by  a deed of t rus t  on her  
prol)crty s i tuated i n  the  town of Newlaad,  Sort11 Carolina, payabltl 
~ ~ i n e t y  days  f r o m  t h e  d a t e  of the  contract a n d  t o  p a y  t h e  remaindel* 
when t h e  work mas completed. S h e  executed t h e  note  a n d  the  deed of 
t rust  ant1 delirered them to t h e  defendant  and  he  discounted the  note a t  
a b ~ n k  ill Scwlanrl  fo r  twelve hundred dollars. Mrs. Loren  selected tllc 
lot i n  El izabethton and  the  defendant  entered in to  a contract f o r  i ts  
purchase;  h e  p;iid $300 i n  cash a n d  was to  p a y  t h e  relnainder of thc  
purchnsc 1)rict. i n  six, twelve, and eighteen months, but  1 1 ~  never paid the  
priccl or :~cquired t h e  title. 



Wit11 rcs1)cc.t to t l ~ c  purchase Mrs. L o ~ e l i  was permitted to testify, 
sul~jcct to t l ~ e  defenc1ant7s exception, that  the defendant was to apply 
tho :lmoutit of the tliscounted note to the purchase of the lot, that  this 
was t 1 1 ~  agreement betn-een them, and that  he misapplied the money 
ant1 usctl it  for other purposes. The defenclalrt denied this and relied 
l1p011 the terl~is  of the written agreemei~t. 

Tlic defendant in compliance with the statute made the usual mo- 
tions to diamiss tlw action up011 all the evidence. The  motion was 
refu-cd and defeiitlaiit excepted. The  jury convicted the de fend~n t ,  the 
court pronounced judgment, and the defendant agaiu excepted autl 
appealed to this Court. - - 

Wc ]reed :~tlvert to ouly one c~xception-that wllicl~ was take11 to tlic 
court's refusal to dismiss the action; the others are formal. With respect 
to tllc crucial exception thc cpestidn is  whether the judge should {are 
excluded Mrs. Loveil's testimony that  by the terms of tlie contract the 
defe~lda~r t  was to pay for the lot out of money he  received on the dis- 
comited note, the defendant contei~ding that the tcstiniony was ill con- 
travention of the written contract. The  contested p~ovis ion  is i n  these 
words: "The purchaser (Mrs. Loren) agrees to make irote secured by 
deed of trust oil property located in  town of Newland . . . i n  the 
snln of $1,250 due and 1)ayable 90 days from date of the c o ~ i t ~ a c t  and 
:rgrecs to pay tlie balance of $4,650 on completion of this contract." 

The  writing c o n t a i ~ ~ s  no prorisiou for the specific application of the 
niolicv xliic-11 the defendant received on the note; on this r~oint  the 
contract is ambiguous or a t  least indefinite. I f ,  as  the State contends, 
the parties agreed that  this nio~rey should be used in the purchase of the 
lot, sncal~ couteinpuraireous agreenient did not necessarily contradict or 
varx tl~cl tcrins of the written ag rce~ne i~ t ;  and if it  did not the testimony 
excepted to was competent. When a contract is  riot required to be in 
writing it is permissible to show by par01 testimony that  the contract 
was partly oral and partly written. Garland v. Improvement  Co., 184 
N. C., 551; Andevson u. A-ichols, 157 N .  C., 808; I f i f e  I). i l y d l e l f ,  19% 
S. ('., 1G6; C ' ~ O I C ) L  Co. C. Jones,  106 N. C., 208. 

The tcstinioliy of Mrs. Loven in reference to tlie application of the 
- - 

i i ionq paid on t l ~ e  note was admissible; and on the controverted ques- 
ti011 an issuc of fact was s11arpl~- (lran.11 between the State and the de- 
f e ~ ~ t l a l ~ t .  The  jury adopted tlic State's theory and found that the defend- 
ant  after r c ~ e i r i n g  the nloney to be applied to a specific purpose mis- 
applied or conrertetl it  to his own use. ,Is the charge of tlie court was 
not c.xceptetl to or sent up with the record we must assume that  the 
law was correctly explained and applied. Lipinks v. Fersbee, 103 N. C., 
271;  7'honzris 1 , .  Bus Liw, 194 S. C., 798. 

S o  error. 
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STACY, C. J. ,  concurr ing:  I t  nlay be doubted whether the  evit1eilc.o 
~aaises more  thaii a suspirion, somcwhat s t rong perhaps, of t h e  defend- 
iiut's guilt ,  which under  the decision ill AS'. 1 % .  ( ' n i - f r y ,  204 T. C., 304, a i ~ d  
cases there citcd, would not be sufficieut to  ca r ry  t h e  case to t h e  jury. 
B u t  a s  the at tempted appeal  is  in f o ~ m a  pauper i s  and  the  i ~ f i d a v i t  omits  
to s tatc  "the iipplication is  i11 good faith," t h e  Cour t  is  w ~ t l i o u t  juristlic- 
tion to enter tain t h c  appeal.  S. o. M a ~ f i v ,  172  N. C., 977, 90 S. E., 502. 

T h e  sufficiency of the  affidavit m a y  not be waived, a:, i t  is juristlie- 
tioiial. Polce l l  1 . .  ,lfoorc, 204 N. C., 654;  1 % .  S l u f f o r d ,  203 S. ('., G 0 1 ,  
166 S. E., 734. 

T h c  defendant is  not vi ta l ly  interested ill whether the  j u d g i ~ l c ~ l t  is 
affirmed or  the  appeal  dismissed, a s  the result t o  h i m  mould be thc  S R I I I ( ~  

in  citller cvcilt. R a n l i i n  1 . .  Oafcs, 18.7 N. C., 617, 132  S. E.. 32. 

(E'iled 25 June, 1933.) 

1 .  Libel a n d  Slander 1) -Whether words U S L ?  chargo11 crime within 
~aeasonable apprehension of hearers  held question for jury. 

The payee tool< plaintiff's check to defendant bank antl requested that 
it  be cashed. The teller went over to the assistant trust officer and nssist- 
a n t  secretary of defendant, and then the payee was called over to him, 
and the officer said in a loud voice "you know 0 ' s  check is no good; all 
they have is what they get from the old lady, or beat 1 he old lady out 
of." Held, under the attendant circumstances the words were fairly 
susceptible of the meaning, within the understanding of those within 
licaring, of n charge of issuing a worthless check, which is a misde- 
meanor, or wlien done with intent to defraud, involvcs moral turl~itudc, 
and the question of the meaning of the words used, witliiii tlie understal~d- 
ing of those within hearing, considerilig their lrnowledgc. of tlie factq ant1 
the attendant circumstances, is held a question for tlie juq' .  

2. Same--Whether words a r c  actionable per so is for  court  when thl'y 
have only one  meaning, otherwise their  nieaning is  fo r  t h e  jury. 

\Vhere words slwlten are  actionable per so defamation and damage a rc  
conclusively presumed, but if actionable only per quod, innlice and special 
damage must be alleged and proven, and where the word3 are susceptible 
of only one interpretation the question of whether the:- a re  actionablc 
per. sc is for the court, while if they are  susccptiblr of tmcs interpretations, 
one actionable p e r  sc and tlie other not, i t  is for tlie jury to determine 
which of the two meanings was intended antl so underc toot1 within thc 
rrasonable apprehension of tlie llrnrcrq. 

C'I.ARI<SOS, J., not sitting. 
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A l ~ , ~ ~ ~ a ~  by plaintiff from Cozupcr, Special  Judge ,  at  August Special 
7 ' ~ r m ,  1932, of HESDERSOX. 

Civil action for slander. 
The record discloses that  on 2 April, 1931, the plaintiff, a licensed 

attorney, who lires in Hendersonville, gave to 0. V. Powers, chief of 
police of that city, a check for $200 drawn upon the Commercial Na-  
tional Bank of Charlotte, IT. C., made payable to the order of "cash," 
and requested, at tlie time, that  the check be not cleared through a 
Hendersonville bank. 

-1 short time thereafter, the chief of police mas in Asheville and know- 
ing that tlie Wachovia Bank and Trust  Company had, in the past, looked 
after the plaintiff's business in Hendersonville, presented said check to 
the teller and asked that  it be cashed. At  first, the teller started to 
cash the check, but, before doing so, went back to the desk where 
(2.  9. Walkcr, assistant trust officer and assistant secretary of the cor- 
porate defendant, was sitting, and after conrereing with him, called the 
cliirf of police over to Walker's desk. 

XTalker said to Powers in a rough tone of voice and loud enough to 
I)c heard by employres and customers of the bank present i n  the lobby, 
"You know William Oates' check is no good." Powers replied that  the 
clirck had been giren to him a t  the instarice of Mrs. Oates, and for 
reasons satisfactory to himself, lie knew it was good. Walker replied: 
"Well, all they have is nl iat  they get from the old lady," or "beat the 
old lady out of." Powcrs, continuing, testified: "It seemed that he was 
inad a t  Mr.  Oatcs; did not h a m  any use for him and said it as hateful 
:IS hc could. He spoke as if lie lrnen- the check was no gootl. H i s  manner 
was not a t  nll pleasant." 

l'oncrs took tlie check fro111 Walker's hand with the statement, "I will 
gct it cashed somewhere else." H e  stopped at Fletcher on his way home 
:lilt1 I d  the check cashed by the bank tlirre. I t  was duly paid by thtl 
<lran.ce bank upon p r~sen tn t io l~  and was gootl a t  the timc of its ~ x e c u t i o ~ l  
ant1 delivery. 

I t  was further in critleiice that  plaintiff's mother had executed a liv- 
ing trust nit11 the corporate defendant, and had sought, on one 01. two 
occasions, to modify it for the benefit of the plaintiff, but the corporate 
tlcfenrlant had drclined to consent to such modification, and the said 
C'. S. Walker was familiar with said trust agreenient and acquainted 
v i t l i  the affairs of said trust estate. 

I t  is alleged that tlie animus of the defeiidarits ariscs from a desire to 
deprive the plaintiff of ccrtaiil rights under this trust agreement. 

Plaintiff appeals from :L judglnel~t of nonsuit entered a t  the close - - 

of his erirlence. 
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R. L. W h i t m i r e  for plaintif f .  
-11. 111. R e d d e n ,  ,Shipman d . l r l c r l ~ c  a n d  l?ourne ,  I ' n d ~ c r .  .4rEcdqe cC. 

DuBosc  f o ~  de fendan  fs .  

S T A C ~ ,  C. J. Are tlic words "You know William 0at:s' check is 110 

good; all they hare is what they get from the old lady, or beat the 
old lady out of," ~ i c w e d  i11 the light of the circumstances under wllich 
they were spoken, fairly susceptible of the meaning, wit 1in the under- 
standing of those to whom they were addressed or pubkshed, that the 
speaker meant to charge, and, by fair ii~tendment, did charge. the 
maker with having uttered a worthless check? We thinli w. ( 'ns lc l lor  
1). Phe lps ,  198 N .  C., 454, 152 S. E., 163. 

I t  is a misdemeanor for any person knonhgly to uttrr  a worthlc~s 
check in this State. Chap. 62, Public Laws, 1927; S. 1 ' .  Y a r b o w ,  194 
N. C., 498, 140 S. E., 216. .Ind such act inrolvcs mord  turpitutlo i f  
done with intent to defraud. C. S., 4283 and 4173; 8. 1). I arboro, ~ z i p ~ ' a :  
Jones  v. Hrin ldey ,  174 N.  C., 23, 93 S. E., 372; G u d g s r  v. I ' e n l a ~ d ,  
108 N .  C., 593, 13 S. E., 168; B a r n e t t  v. I Jhs lps ,  97 Ore., 242, 191 Pae., 
502, 11 A. L. R., 663; 17 R. C. L., 265, et seq. 

Even so, the defendants contend that the charge of uttering a worth- 
less check is actionable pv ( p o d  and not per se. Deesc 1.. Collins, 191 
N. C., 749, 133 S. E., 92; l ' a y ~ z s  v .  T h o m a s ,  176 N. C., 401, 97 S. E., 
212; G u d g e ~  11. I'enlund, supra;  X c R c e  I ) .  TVilson, 8'7 N .  C., 300; 
l 'eyram v. S f o l t z ,  76 N. C., 349; 1lu1.lcy v. L o v o t f ,  199 IT. C., 793, 155 
S. E., 875; l'ollard v. Lyorb, 91 U. S., 225; Kote, 12 As. Dec., 30, et  
SC( I . ;  1 7  R. C. L., 264. The difference betweal tlic two is, that if action- 
able per se, nialice aiid damage arc conclusiwly presumed, but if actiou- 
able only per 4110d, both malice a i d  special damages n ~ u s t  be allcgetl 
and proved. T Y ~ ~ X Y I .  v .  Tucliel., 220 Ky., 362, 205 S. W. 138, 53 A. L. 
R., 547. 

However this may be, tlie plaintiff says there is e~idoncc of falsity, 
n i : h x  and special dnmages on the prcsciit record sufficient to overcome 
the demurrer. Deese v. Coll ins ,  supra;  N e w b e r r y  v. W i l l i s ,  195 nT. C., 
002, 142 S. E., 10;  P e n f u f f  v. P a r k ,  194 Pu'. C., 146, 138 S. E., 616, 53 
A. L. H., 626; E l m o r e  v. R. R., 189 K. C., 658, 127 S. E., 710; Pollard 
1.. L y o n ,  supra.  The defendants contend otherwise. 

The decisions are to the effect that a publication claimed to be 
tlefaniatory should be considered in the scilse in vliich those to whom 
it was addressed, or who heard it, would ordinarily uiiderstand it. Whel~ 
thus considered, if its meaning be such as to be,lr but one interpretation, 
it is for the court to say whether that signification is defamatory. On 
the other hand, if it be capable of two meanings, one actionable and the 
other not, it is for the jury to dctermiue ~rliicli of the tvo  was in- 
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tended and so understood by those to vhom i t  was addressetl or by wlioln 
i t  was heard. W a s h i n g t o n  Post  Co. v. Chaloner, 250 U.  S., 200; Pub- 
lishing Co. v. Smifh, 149 Fed., 701. The circumstances of the p b l i c a -  
tion are to  be considered. Ritltlcll a. T l t a y c ~ ,  127 Mass., 487. A l ~ ~ d  t 1 1 t b  

hearers' knowledge of facts which ~vould influmw their nnt l t r s ta~idi i~g 
of the words used is also pertinent. S y d n e y  v. P u b .  Corp., 242 N.  Y., 
205. Indeed, it has been held in  this jurisdiction (as stated ill 2nd 
headnote, Webs ter  v. S h a v e ,  116 N .  C., 466, 21 S. E., 012) that nortl5 
spoken to a person or in his presence, which, taken in connection with 
the whole conrersation, amount t o  a charge of a crinic (storebreakilip). 
to the reasonable apprehension of the persons liearing them, arc slan(1cr- 
ous and defamatory, although they do ]lot, in terms, charge thc c~*inl i~ .  
See, also, 17  R. C. L., 266. Tlie casc is  one for the jury. 1 7  R. C'. I,., 307. 

Reversed. 

CLARI~SOX, J., not sitting. 

(Filed L'S JUIW, 1033.) 

Hailroads 1) +Last clear chance is inapplicable in abscllcc of evidenc~c* 
that injury could have bren aroirlcd after rrasonablr discorcry of 
peril. 

IJeril :~nd  the discorery of sucli peril ill time to nvoitl tlic injury is l l ~ c  
basis of the doctrine of the last clear chance, and the burdcli ul1011 tho 
issue is on l~lnintiff and the issue should not be sublllittcd unless tl~rr'  
is evidence to support it, :~nd where, in an action to recover for intestntc~'~ 
death resulting from a collision betncwn his car aiid dcfelldant's train a t  :L 
grade crossing, the eritlencc riewed favorably to plaintiff fails to show 
that tlic engineer could have stoplxd the train and avoided the i n j ~ ~ r y  
after he saw or could have seen, in  the esercisc of due care, intestate's 
car on thc trncli~, the su1)mis~ion of the issnc of tlrcl last c l e ~ r  chance is 
error. 

( ' r~nrtsox,  J., tlissc~~ting. 

CIVIL ACTIOS, before Stack, J.. at  September Term, 1032, of FOKSYTII. 
Tlie evidence tended to show that  Lemucl Scott, plaintiff's intestate, 

u a s  killed a t  the Muddy Creck grade crossing in Forsyth  count^ on or 
about 12 January ,  1931, by a t ra in  of the defendant, Souther11 Railway 
Company, operated a t  the time by the defendant, B. C. Patton, the loco- 
niotire engineer. The  physical facts ant1 situation were described by Mr. 
Hill, a civil cwginerr, ~ v h o  tcstifirtl for thc plaintiff. HP said: "'I'llc. 
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I~ighcst point of this embankment, back somc four or five Iiundrcd feet 
from tlic crossing toward Willston-Salem, is twelve feet above tlie rail- 
road. . . . Tlierc is  no shrubbery along the top of tll l t  embankmelit 
bct~recn this 1iighn.ay and the railroad. . . . Tlie ~mbankmeii t  of 
the railroad runs out level with the crossing practically a t  the crossing, 
and there is  a gradually increasing embankment from thcre up  tlic line 
towards Winsto11-Salem. At a distance of two hundred feet from the 
crossing, the embankment is  about eight feet above tlie railroad tracks; 
nt a distance of 150 feet from the crossing it is about seven fcet above 
tlie railroad track; a t  a distance of 100 feet from tlie crossing it is five 
feet abovc the railroad track;  four hundred feet from the crossing it is 
about twelve feet above the railroad track, which is about the masimunl 
height of the en~bankniciit. The  coiicrete highway is an asceildiiig grade 
going toward Winston-Snlelil, and is higher than the railroad track. 
The sand-clay roatl as it leavcs tlic hard surface and ,~pproachcs the 
railroatl is practically level with the railroad tracks, perhaps a little 
liiglicr. . . . Standing on the railroad track a t  the crossing, on the 
side nearest the concrete highway, you can see four o: five hundred 
fcct u p  the railroad track ton.ard Winston. The  saiid-clay road aftcr it 
lcnves tlic liartl-surface road is approximately fifty or sixty feet from 
tlle railroad track. I observed the train coming around that  cut w h i h  
I ~ r a s  rnaking this survey tlierc. I was standing in tlie sand-clay roatl 
about twei~ty  fect fro111 the crossing, toward the hard-suiface road, a d  
I could see tliv top of tlic train all t l ~ c  way through tlie cut but couldn't 
get a full vicw of the train until it  got within about I S 0  feet of the - - 
crossing. . . . 1 would say that  tlic awragc  e~q+ict ruiining over 
that  road is about fifteen feet h igh;  that ist to tlle top of tlie cab." 
L\nother witilcss for plaintiff said:  "I was standing in the road appros- 
imately twenty feet from the trnclr on the west side of the track. I could 
see tlie smokestack of the engine as  i t  came u p  over the grade approx- 
imately 400 fect away from the crossing. I could not see thc front end 
of tlie engine fro111 where I was standing more than abcut 300 fcet up  
the track." The  evidence tended to show that  the deceased was driving 
a T Model Ford, and, while there was no eye witness to the accident, it  
ap11cars fro111 the evidence that  aftcr the collision the t a r  was turiietl 
over 011 tlic left side of the railroad track and the body of the deceased 
was 011 the front of the engine. Another witness for plaintiff said that  
"tlie road between the tracks a t  the time of the accidcn was in fairly 
good condition, kinder rough like." Another said:  "The road from thc 
main highway across the railroad was rough, i t  had becn sand-clayetl 
;tnd was very rough, broken up. The road over thc crossiiig n a s  very 
rough." Another witness said:  "The crossil~g was mutldy a i ~ d  rutty, 
pretty deep cuts." 



The col l i s io~~ liappe~letl in tlie day tinic ant1 there n as cvidci~ce t h t  
"It was raining, heavy cloutls, foggy, misting rain." wit~loss for 
plaintiff said:  "It was cloudy and misting rain, kinder of a sleet. There 
was right much fog. The  fog kinder settled over tlic liigllway. 1 na5 
bothered some little going on about tlic fog." The  plaintiff contentled 
that Patton, the el~gineer, was practically blind as a result of cataract. 
upon his ryes. I t  appeared, however. without contradiction, that  tho 
cataract had been removed from Patton's e re  on 15 . \ i d ,  1929, and 
that  i n  January,  1930, tlie engineer had normal vision with glasses ill 
his right eye and considerable vision in his left e y e  Patton mas tltwtl 
a t  the  time of the trial. 

Issues of ~ ~ e g l i g ~ n c e ,  c~ontributory negligence, lait clear cliancc, autl 
(lamages wcre submitted to tlicl jury a i d  a i ~ s ~ v e r ~ ~ l  in favor of plaintiff. 
1)amagcs nerc  awarded in tlie sum of $5,000 for thc negligetit ki l l i l~g 
: I I ~  $45.00 injury to property. The jury a n s ~ ~ e r e t l  the issue of lait clear 
rI1a11cc ill tlic affirmatirc. The defendant rxceptctl to submitting t110 
issue of last clcar chance. 

From judgrnent n p o ~ ~  thc T d i e t  ill fnx or of t11c p1:iiiltiff thc clt.t'c111~1- 
ant appealed. 

B x o c u n ,  J. There n a s  sufficient c~~idclicc of i~cgligeiicc a1u1 of 
t ~ ) ~ ~ t r i b u t o r y  ~~(gl igcncc ,  a11d as the jury nnrn cretl both of tliesc icsuclt ill 
the nffirni:iti\c3, the .cleternii~~atire question is n h e t l ~ c r  the tri:il j d g c  
should liarc submitted to the jury the issue of last clear c11anc.c. 

Peri l  and the tliscovcq of such peril in time to a\-oid illjury (.oilsti- 
tutcs the back-log of the doctrine of last clear chance. Was tlie 1)laintifYi 
intestate in a situation of peril a t  tlie crossing? Did his ear stall on thc 
trac+k? 1)id lie look :111d listell before attempting to cross? Tlie e\ itlcilccl 
does not speak upo11 :iny of these questiom. Manifestly lip n a s  111 :I 

position of pcril wlien his car was driren upon the track in the ordinarj  
act of crossing, because the train was at hand. Consequently the inquiry 
must shift to the engiiircr of the train. How fa r  n a s  the train from 
tlie crossing when plaintiff's intestate entered up011 the track? Could 
the engineer in the exercise of ordinary care have stoppcd tlie train ant1 
prelented thc collisioil after  he discovered or should have diqcoverctl 
fhat the intestate was attempting to cross the track or i n  a position of 
pcril or so obriously insensible of impending danger as to put t11c 
c i~gi i~eer  oil guard ? The evidence does not speak clearly on any of tliescb 
questions, although there are eertaiii uncontradictetl excerpts of testi- 
mony nhich shed light upon the situation. The  fireman declared that 
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tlic el~gineer "could have seen tlie car when lie saw tlicb car wils going 
to come on across anyway lie threw his brakes in emergency." The  fire- 
man further sa id :  ",It tlie time he  applied his brakes in emergency 
lie was fifty to one hundred feet from the crossing." The trainmaster 
said : "From my experience, uiider tlic conditions cxisting a t  this cross- 
ing 011 tlie n~orl i ing of tlic accident, if tlie train approached this 
rrosqillg :lt :I speed of thirty miles an hour, if tlie brakes were applied 
ill c~mcrgcncy, evcrytliing working o m  huiidred per ~ n t ,  the  train 
c.oultl not have been stopped in my opinion, in less thai sewn hundred 
;tiid fifty to a thousarid feet, whicli would be from tlirte to four train 
lcl~gtlis. That  train was approsinlntely 250 feet long. The lighter the 
traiu, tlic less momeliturn, and the quicker you can stop the t ra in ;  xou 
could stop a train quickcr with three cars and a locon~otire thau you 
could with ten cars, because tlic weight and mom en tun^ is  less." The 
foregoing excerpts froni the testimony were uiicontradic~tcd and consti- 
tute the sole eridcnce upon the points indicated. 

Tlic burden of the issue of last clear chance is upoil the plaintiff, 
:old such issue is not applicable uilless there is evidcnce to support it .  
12cdmot~  1 . .  B. R., 105 N. C., $64, 143 S. E., 529. A liberal interpreta- 
tiou of the testimony fails to disclose any evidence that  the engineer 
coulcl have stopped the train or prevented in jury  after he should have 
discowred, in the exercise of ordinary care, that  plaintiff's intestat(. 
was in a position of peril. Therefore, the issue of last clear chance 
dioulcl not have been submitted to  tlie jury. See I>ulw :Bar A\ssociatiol~ 
Journal, May, 1933, p. 84. 

Error .  

Cr,.ml;so~, J., dissenting. 

C'. I<. HO\\'AI<I), J ~ L  v. T H E  T E X A S  COMPAKY, E. G .  I,II:E, A K D  KORTEI 
CAROLINA OIL COMPANY. 

(Filed 2S June, 1933.) 

1. Segligence A e--l<es ipsa loquitur held to upply to explosion in tanks 
or pipes of filling station under exclnsive control of defendants. 

The fact of an explosion in the tanks or gasoline pipes of a filling sta- 
tion under the exclusive control and operation of defendants is sufficient 
to invoke tlie doctrine of res ipsa loquitur, and overrule defendant's 
nlotion as of nonsuit in plaintiff's action to recover for property damage 
resulting therefrom, leaving tlie question of whether negligence mill be 
infwred from the fact of the explosion for the determination of the jury. 
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HOWARD v. TEXAS Co. 

2. Appeal and Error J g- 
Esceptions to the admission of certain evidence ill this case arc not 

considered on appeal as the case must be tried on its merits. the judgment 
:IS of nonsuit entered i n  the trial court being rerersccl. 

L'IVII, ACTION, before *411ey, J., at  February Term, 1933, of Br-~coaruh.  
I l l e  plaintiff is a citizen and rcsident of Tennessee. The dcfe~~dal i t ,  

Tcx:~s Company, is a corporation organized and existing by \ i r t uc  of 
tlir Ian-, of the State of Delaware and is duly authorizer1 to conduct 
busii~cw in Buiicon~be County. The  defeadant, Sort11 (2aroliiia 011 
Coiiipsiiy, is a S o r t h  Carolina co rpora t io~~  and -\\as engaged in the 
busincss of operating a filling statioil ill I3uiicombc County a t  tliv 
110rt11rs-t cor11er of Broadway and Ral i iu t  strects ill the city of ,\she- 
T illc, u d e r  :L licel~sc from the Texas Company. The clefendant, E. G 
Lw, \ \as  ~nanage r  in charge of t11c hu~il~es.: of tlrcl S o r t h  C:~rolina Oil 
Company. 

011 31 March, 1031, thc plaintiff, a t r a ~ e l i n g  salesn~an, rcgisterecl a5 
a guest a t  the Webster Hotel in Ashcville. This  hotel is 1oc:~tcd at 
thc~ ioutlieast coriler of Broaclnay and Walnut street\. Ilcross thc 
s t rwt  from tllc hotel x i s  a filling sttition, operated by thc , lefe~~clal~t ,  
Sort11 ('arolii~a Oil C o ~ ~ ~ p a i ~ y ,  whic l~  xis cl~gagcd in selling petroleum 
products of tlic Texas Company. The plaintiff n a s  the oniicr of a 
l h l g c  autoiriobile, and ~ \ l i r i i  lle rcgiqteretl at the hotel, parked his car 
on tl~cx wuth  margin of Walnut Street directly opposite said filliilg 
htation. * i t  about clcvei~ o'clock OII the i l ~ g l ~ t  of 31 Mnrvh, a i d  aft(,] 
the filling station liacl bccn closcd for the day's bus i~~ess ,  "thcrc oc- 
curred 11po11 the l~remises of zaitl filling station a terrific cxplo+iot~, 
nhich &(I cxplosioii tore OR a section of i ro~r  pipe wl~icli -\\as mi old 
fill pipe, t~ateiiclii~g some four or fi\ c feet abole the groui~d aiicl lrd into 
t l l ~  gawlinc t a l~ks  of t h t~  filliug statioli located ulltlrrl~catli the grou~ld.  
That  said pipe nns  all 11.011 l)ilw about t u o  inches in dianletri, and thr~ 
sectiol~ hlonn off n:cs fro111 two to three f w t  ill lcllgtli. l 'ha t  the forct, 
of the c.xplosioii brokc said pipe lntv ilurllerous fragment+ r : i ~ ~ g i l ~ g  111 

size fro111 a piece of about the size of 21 human hand don11 to 5ri1allcr 
f r : :p~r ic~~t+ about the size of srr~all pebble.. . That the snit1 fragment. 
of lrou pipc scattrretl ill various directionb t~ntl illiineroui fragiueuts 
ucre hurled directly across the street to where the plaiiitiff'b car na. 
p:trkt~l, striking plaintiff's car and severely daiilagiiig it, 111 that thc 
glass ill the doors was broken, screral holes were punctured in the body 
of t l ~ e  car, the gasoline tank was punctured. . . . That  said car 
of plaintiif a t  the tiinc of the explosion was practically new." Otllcr 
eridetwe tellded to show that  the force of the explosion brokc srrer:rl 
n-ir~dows in the hotel, and that one fragment of iron was b l o ~ n ~  through 
:I wintlon on the second flnor of the Iiotcl, lodging in the ceiling of orle 



of t11c rooms. '(Tliwt the forcc or collcussio~~ of said e~plosiorl was so 
violent that  it threw some of the guests of thr. liotel out of their chair. 
in which they were sitting ill the l o b h ~  of thc liotcl nt 111c time of tlw 
tqdosion." 

ai deputy firc ilisurallce conilnissioncr, witiicm for tliv pl:iintiff, I\ 

:~sketl the followii~g questions : (Q.) "1)o you have an  opinion satisfac- 
tory as to whctlier the explosion occurrctl inside tlie storage tank o r  
inside the pipc, and, if SO, give that npi1lioi11" (A) " 1 . 1 ~  fragineiit just 
ref( rred to was c r a ~ k e d  or split on the i~rsitlc of the pipr. nnd froni the 
c~onditio~i of ~ a i t l  f r a g n i e ~ ~ t  the rsplosio~i occurred inside the storage 
tank or inside the tank pipe." (Q.) ((State whether, in your opinion, 
from tllc invcstigntioi~ you nladc, tlic c.splosioii occurred iiiGde tlic  pip^ 
or as a result of some (>sternal force or es])losire." (A) "I 11avc several 
ycnrs' experience with tlyl~aniitc, gmi ponder and other l~ ig l l  expl04vt~s, 
:~nd,  in my opilrion, the explosion occu~wtl  illside tlie pil)e find nnt :I.; a 
result from any esternal forcc or esploeirc." 

Tlie defendant objected ant1 tsccptctl to thc ruling of the cdou~.t 
in admitting t l i ~  eritleiicc. Therc wnq n s i ~ ~ l i l a r  opiilion of like tenor t111t1 

import giren by the agent of tlic firc department of A h h ~ v i l l t ~ ,  ~rhii'11 
\ \as  nclmittetl over tlie objection of tlcfendai~t. 

The cnusc was origiusllly tried ill tlic county court and norlsuitctl. 
lip011 nppcnl to the Superior Court the trial judge revcwetl the jutlg- 
nicnt of the county court and rcma~ldcil the cause for trial. From v c l i  
jutlpncnt the clefcntlnnt ;~ppcalctl. 

13xoc.nm, J .  Does the doctrine of I cs ipsn locjuitnr k~pply t o  os1)lo- 
sions of the type described in the cvitlence? 

Tlicrc was 110 eridence that  the filling stntiou, tanks or pipes ww 
~icgligcntly installed or operated, 01- that there was any defect in tllc 
.;tation or its equipnient. Co~~scqucntly,  unless the principle of rcs  ir)w 
l o q u i f u v  is applicable, the tr ial  juilgc K : I ~  in error ill revorsing the jutlg- 
nlc~lt  of rionsuit ant1 reinai~tling tlic cans(> for trial. Tlie -ridelice l e a ~ e s  
110 doubt ns to tlic fact that  the fillii~g station and its yu ipn ic~ l t  :i~rtl 
fixtures were under the csclusivc control of the defendants. I t  i q  ;11.;o 
:I matter of everyday knowledge that  filling stations, tanks and 11il)es 
properly installed, inspected, supe l~ i scd  a ~ l d  carefully operated. do ]lot 
usually and ordinarily blow up. Tliereforc, tlie ev ide~ce  tlisclosrs a 
typical background for the applic:ttiol~ of w s  ipsa loquifur.  Indeed, this 
Court is committed to the view that explosions, such as the testimony 
descrihcs, invoke the application of the principle. Fo.1. 1 . .  Tc,~t r \  ( ' ( I . ,  
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180 N. C., 343, 105 S. E., 437; S' fone c. T e x a s  Co., 180 N .  C'., 546, 105 
S. E., 425; S e r c f o n  v. T e x a s  C'o., 180 N .  C., 561, 105 S. E., 433; IIari-is 
v. Nangum, 183 N. C., 235, 111 S. E., 17i .  I n  the I f a r r i s  case, supra ,  
Arlams, J., wrote: "We are not inadvertent to dccis io~~s  in wliicli 
it  is  held that  the doctrine of ITS ipsa l o q u i f u r  does not apply in case of 
illjury or death caused by the cxplos io~~ of a boiler; but in our opinioil 
tlic Iwttcr reasoning, as well as eminent judicial opinion, supports its 
application. Thc principle is embedded, not in the relation esisting 
betwecn tlie parties, but in the inherent nature and character of the act 
causiilg the injury." The opinion further declares: "In applying the 
rnasinl confusion has frequently arisen from a failure to observe the 
tlistinction between circumstantial evidence and the technical def in i t io~~ 
of w s  i p m  logu i fur .  This tliitinctioil is i ~ o t  merely theoretical; it  is 
prwtically important. Kes  i p w  loqui{ui., i n  i ts  distinctive sense, per- 
uiit, neglige~lce to be inferred from the pliysical rause of ail accident, 
n i t l~ou t  the aid of circumstmwcs pointing to the responsible human 
cauv .  Where this rule applies, c.1 itlence of the physical cause or causes 
of tlw accident are sufficicwt to carry tlic case to the jury on the bare 
qufitioii of riegligence. Bu t  nhcrc  the rule does not apply, thc 1)laintiff 
rt1u.t p r o ~ c  circurnstanccs ttwtlii~g t o  show some fault of oniissioi~ or 
c.ouinii~sioi~ on the part of the defendant i n  addition to those xhicli 
il~clic*:itc t l ~ v  physical cause of the nccidclit." 

Of course, the jury is not obliged or compelled to infer i~egligeiicc 
or n a11t of due care from the fnct of the explosion, Imt the law mean- 
to  ~ : l y  that iicgligence ]nay bc ilif(wet1 from such fnct. See If innnut I . 
l 'ou~er  ( 'o. ,  1 Y i  S. C., 288, 121 S. E., 340. 

'Tllcre is certain oninion e\idence in the record :ldn~ittetl b r  the trial 
jutlgc. Apparently thcse opiuions w r e  based upon very meager data arid 
noul(l seer11 to be alniost plucked out of the air, but as the case must 
1 ~ .  tricd up011 its merits, I I ~  ol)iiiioll nit11 rcfercnce to the i*on ipc t (~n~ .  
of tlic cri t l (~l~co is intimatctl or csprcqsed. 

.\ffirmcd. 

. T . \ ( ' I i  H. .\JIbIOSS r .  EQUITABIX LIFE ASSURAXCF: SO('I1C'CY OF 
T H E  UNITED STATES. 

(Filed '78 June, 1933.) 

Insurance 31 c-Insured failed to show that he had given proof of dis- 
ability to proper agent of insurer, and nonsuit was propcr. 

Plaintiff sought to recorcr for permanent disability under a certificate 
of group insurance. The  policy provided that proof of such disability 
must bc furnished thc compnny within one year thereof. Plaintiff's eri- 



24 I N  THE S U P R E M E  COURT. 1.205 

clence tended to show that within the year he furnished the written 
statement of tlie attending physician which stated that the disability 
\vns not permanent, and that he orally stated his pernlanent disability 
to the ynpns te r  in chnrge of disability claims for tlie employer, but who 
\\'as not ~mploycd by the insurer. Held,  the burden of proof was on 
plaintiff, and the written statement of the physician denied that the disa- 
bility was permnrient, and the oral proof was riot shown to have been 
?ire11 n proper agent of the insurer, and the insurer's motion as of nonsuit 
should hare been granted. 

This :wtioll was i~lst i tuted in  the General County C o u ~ t  of Buncoinbc 
County up011 certificate No. 3215-198, issued by the defendant pursua~l t  
to a group poliry plan. This certificate provicles, anlong other things, 
thc followillg : ''111 the event that  any employee while iusurcd untlcr 
tlic aforesaid policy and beforc attaining age sixty, becomes totally and 
permanently disabled by bodily illjury or disease, and will thereby 
presumably br c.ontinuously prevented for life froln el gaging in ally 
occupatioil or pcrformiug any work for conipensation of financial value, 
upon receipt of due proof of such disability before the expiration of 
one year from the date of its cornmenccment, the society will, in te rn~ina-  
tion of all insnraucc of such employec under the policy, pay equal 
moiithly disability installments, the nnmber and anlount of which ellall 
Iw detcrrilinctl by thc table of installments bclow." 

The plaintiff was crnployed by tlie American Enka  Corpori~tiun, a~lcl 
a group policay of insnrancc had been p r o ~ i d c d  by said caorporatio~i for 
the helicfit of its miployxs.  The  certificate issued to the plaintiff was 
for tlic sum of $500.00 and payablc ill tell montllly mstallments of 
$60.35 per ~iioiith. The  plaintiff allegcd that  he became disabled on or 
 bout 1 Marc11, 1931, a i d  that  on or about 18 Janua ry ,  1932, hc con- 
s u l t t ~ l  counsel aiid was adriscd tha t  i t  was necessary for him to furnish 
tlnc proof of total disability. 111 consequence thereof Dr .  H. S. Ogilvic, 
of 12sl~evillc, fillcd out a blank designated 8s a group disability claim 
of drfcndant. This  attending physician's statement, as shown on said 
1)1n11k, disclosed certain facts with respect to thc claim of tlie clainla~it. 
Pa r ;~graph  11 of this statement contains two questions, as follows: ( a )  
"Do you believe the claimant to be so disabled that  lie is ~vliolly prc- 
\.cntccl for life from pursuing any and all gainful occupaticn?" The phypi- 
via11 answcrrd tliis question "No." (h)  "Or is this total disability o~ i ly  
teluporary?" The physician answercd tliis questioli "teiiporarg." The 
plaintiff testified that  he notified Mr. Cooke, who wns p a p a s t c r  for tlle 
Ainiericali Enkn Corporation. T h e  testimoliy was: "He i3 not crnployetl 
in  any way by the insurance con~pany,  but lie acts as free agent thcrc, 
I woulti say, for the insurance company. I-Ic hnndles disability clnims; 
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take such action as we see fit ill our office on the disability ~1:1111is. 
. . . Some claims h a r e  been filed tlirough Mr. Cooke. . . . I-T(> 
looks after tliern to a certain extent for the insurance company. . . . 
Tlie iiotices under the life insurance policies are referi~etl to the 111sur- 
:~ilce Company in New Tork." There was other evidence that Mr.  
C'ooke was paymaster a i d  in charge of the insuraiicc of emplogws a t  
tho plant, and that  he furnished the blank heretofore referred to. 

Issues were submittecl to the jury and aiis~vered in favor of plail~tiff, 
:111(1 from jutlgnieiit rendered the defendant appealed to the Suprrior 
Court up011 certain exceptioiis. The  trial judge after hearing the ex- 
ceptions, declared: "This court finding that there was not sufficient eri-  
tlence presented by the plaintiff in the lower court to go to the jury. 
m1cl tliercforc, the defendant's motion for judgment as of nonsuit slioultl 
hare  been sustained. . . . I t  is adjudged . . . and decreed that 
the judgment entered in this cause by the judge of tlie General Count\ 
Court be, and the same is hereby rererscd and the cause remanded to 
tllc said court to the end that  a judgmclit be entered tllcreiil in accortl- 
:tilce therewith." 

From the foregoiilg judgment plaintiff nppcalctl. 

I ~ R O ~ ~ D E A ,  J. The l~rirlciples of law applicable to thtl facts are \\ell 
settled and the merits of this cause rest solrly upoil an interpretation 
of the evidence ill the record. 

T n  order to recorer the benefits lworidecl in the policy it was necessary 
for plaintiff to offer evidence t ~ l d i i l g  to sliow: (1) perniaiient disability, 
a i d  ( 2 )  duc proof thereof withi11 a period of one year from the date of 
tllcs c.omne~icemeiit of the disability. Tliere was sufficient cvideuce of 
1)(~1n;i1irnt disability within the conteu~platioii of the ternis of tlie policy 
of insural~cc, and the vital question is whether due proof was furiiishcd 
witliiii O W  year. The testimony tended to show that  the disability coin- 
ntcwccd about March, 1031. I n  January,  193.3, the plaintiff undertook, 
:IS lie col~tcntls. to furnish proof thereof. Sucli proof consists of two 
c~lcmci~ts : ( a )  the written statement of the atteildirig pliysicia~r. u t l  
( b )  verbal statements to Mr. Cooke, paymaster of the Enka Corporatioi~ 
which employed the plaintiff and procured the group insurance. Tliv 
writtell statement of the physician expressly declares that  tht. plaintiff 
was not totally and permanently disabled and that  tlie total disability 
wis  only temporary. Hence, the written proof furnished put the 11lui11- 
tiff out of court. However, the policy does not require that  nl.ittel1 
1)1"of d l o ~ l d  be fui-ilish~d, and the plaintiff undertook to dion- that 
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verbal proof of disability was give11 within the  one-yca - period. N a n -  
ifestly such verbal proof should h a w  b c c ~ i  gireii  to a proper  agent of 
tlefrndant. T h e  t e s t i l n o ~ ~ g  is  to  the cffecst tha t  t h c  oral  tleclarations of 
disability were given to the  paymaster  of the  E n k a  Cclrporatioir, x h o  
was '(iiot employed i n  miy way  by the  iiisui~aiice compmy." Thcrc  i s  
evidence tending to show t h a t  M r .  Cooke looked a f te r  cer tain disability 
clainls of employees of the corporation, but  i t  does not xppcar x h c t h e r  
,~ucl i  activities were performed i n  bchalf of the  corporqt io~i  o r  of t l ~ c  
defendant insurance company. 

T h e  burden of proof was up011 thc plaintiff,  ant1 a s  TI.(. i ~ i t e r p r t ~ t  tlie 
record, there  was n o  evidence tha t  tluc proof of total  dis,-lbility ha$ c ~ c r  
been furnished by t h e  plail~tifl '  to thc  defr?lidant insn iancr  rompally. 
Therefore, the  rul ing of t h r  t r i a l  judge was correct. 

Affirmed. 

1,ILLY IIELTX NE\\7BIAN, BY HER KEXT FHIEAD, D. F. NEW \IAN, v QUEICS 
CITY COACH COMPAXP. 

(Filed 28 June, 1933.) 

1. Automobiles C j-In order t o  impute negligence t o  passenger h c  
nlust  have control of ca r  amounting substantially t o  joint possession. 

In order for the negligence of the driver of a car to be imputed to a 
llassenger riding therein i t  is necessary that tlie passt1ngcr have such 
control over the car a s  to be substantially in joint poss2ssion of it, and 
the fact that  driver nnd passcng& have n common enterprise in  ridil~g 
is not sufficient. 

2. Automobiles C f-Evidence of failure to  slacken s leed  under  cir- 
cumstances held to raise  issue of negligence foY jury. 

Plaintiff's evidence, contradicted 1)s clefel~daat, that thc driver of 
defendant's bus did not slacken his speed but drove straight into 111~ 
car in which plaintiff was riding although lie saw the, car as  :I t1:lrk 
object in the road a t  night when three hundred feet t l ier~from is hcltl to 
raise an issue for the jury. 

8. Trial E e- 
Where requested instructions are  substal~tially given in the charge tliv 

refusal to give the instructions as  requested mill not be held for error. 

1. Automobiles C f-Act of driver i n  turning car  around at night on  
populous highway where there  is n o  intersection is  negligence. 

The act of the driver in attempting to turn liis car around a t  night 011 

ti lwpulous highway a t  a place where there is no intersecting highway 
is negligence, and when the sole proximate cause of injury to a passenger 
in his car bars the passenger's right to recover against the driver of thc 
other car involved in the collision. 



S. C. 1 SI'HZNG TERM, 1933. 2 7 

N~war . i~-  1.. C o ~ c ~ r  Co. 

('rvrr. a c ~ r o s ,  bcforc Oylrsby .  .I., at ,\ugust Term, 1938, of I ; A I ~ L .  
'I'lie action was instituted for tlic recovery of damages for personal 

illjury sustaii~ed by the plaintiff in a collision between the car in wl~icll 
~ l i c  ~ i - a s  riding as a guest, and a bus owned and operated by the dcfcnd- 
mlt. The collision occurrcd ill tllc ~ i i g h t  time and the details thercof 
aq given by the plaintiff are substantially as follows: "On tlic 11ig11t of 
9 February I liad occasion to go to I ~ t d i a n  Tra i l  ~ v i t h  the basketball 
tc~ain and nciit with Hermall (f:lddy, Pauliilr Grif iu and Katherine 
'1'r1111 in Mr. Gatldy',i car. H e  is teaclicr a t  Renton Heights School, antl 
a l w  coach of tlic basket1)all tcam. I did i ~ o t  pay Mr. Gaddy anything 
to carry me u p  there. I n a s  really a guest in his car and liad no coutrol 
a t  all orer  it.  Some~vliere bctweeu Stouts and Indian  Tra i l  Mr. Gaddy 
tur i~cd l i i ~  car around in  tlic road. I did not tell hi111 to, but it was 
suggested that  he around, a i d  before the turn  was niade I looked 
both ways on the road and there was nothi~lg  in sight. We startwl 
iiiaki~ig the tu rn  and we were almost turned around, pulling up towart1 
Monroe, just barely moving, n l i e i~  over the hill we saw this bus, antl 
I told him there was a car corning. and when we turned around in -, 
the, road I observed allother car comiug from toward Monroe :1nd san 
tlic bus coming o w r  the hill tliat Tray. . . . Tlie bus was coining 
fast. w r y  fast, . . . ill~d from the time it came orcr the hill it  did 
irot dccrcase its sl~eerl. it was the same. Tlie bus did not t u rn  in  t h t ~  
roatl, it cankc straight on. - \ t  tlie time the bus came orer the hill wc 
wrc.  turning tonartl Monroe., we l~adii ' t  pull(d off yet, we had about 
t n r i ~ d .  The  car had gotten across the center of the road and was on 
Mr .  Ckaddy's riglit of tlie center, oil that sidc. Tlie distance from tlic 
top of tliat hill to the place ~vliere the car was struck is, I should say, 
:~l)out 200 fect, somcwliere around tliat." There was a conflict ill the 
witlrncc with r tgard to tlic r s t e ~ i t  of plaintiff's injury. She testified 
that she was seriously and pc~rn~anc~ntly injurcd and there waq testimony 
to the contrary. . 

' I ' h  cavidc~~ce for thc~ t lcfcntla~~t tcutlctl to slio~v that thc driver of tlir. 
1 ) ~ s  \r as kccpi~lg a careful lookout, and wlien hc came to the top of tliv 
l ~ i l l  hc saw ;I tlark object ill tlic roatl ahead. I11 the meantime a truck 
I\ itli b r i l l i a ~ ~ t  lights was approarhi l~g the dark object and the (h i rer  cow 
tt111dctl that  this prcvc~itctl h i n ~  from discovering that  the tlark ohjcct 
\\ a. all automobile attempting to ~ U P I I  around on a p o p ~ l o u s  higlixay in 
tl~cs i~iglit t i ~ l l ~ .  Tlw d r i w r  f u r t l i ( ~  testified that  lie did not discol-er 
t11:lt tlic. tlark object was all automobile until he was w r y  close to it, 
aud that  the oncorni~ig truck with the bright lights, intcrfcred nit11 
his vision, and also with his ability to tu rn  the bus so as to avoid 
, t r iki~ig the car. The bus struck one of the hind n.hccls of the car, - 
xi111 the injnl-ies rcnltet l  from the impart. 
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Issues of negligence, contributory negligence and damages werc sub- 
mitted to tlie jury and answcred ill favor of the plaintiff. There was 
a n  award of damages ill tllc sun1 of $2,500, and from .~udgrnt.nt upo11 
the rerdict the drfcndant al)pcaled. 

T7ann & a i l l i k e n  for pla in t i f  
J o h n  C'. Sikes f o r  t le fendanf .  

URO(:DB:S, J. Tlie conte~itioii tliat tlic 1)laiiitiff aud tli: driver of t l i ~  
car were ellgaged in  a joint enterprise is not sustained. "-1 conllliou 
cliterprise in riding is not cnough. Tlic circumstances must be such i13 

to show tliat the plaintiff and tlie driver had sucli control ovcr tlic c:ir 
as to be substailtially in the joint possession of it." C'haruock I ! .  Rpfrig- 
frafing Co., 202 N. C., 105, 161 R. E., 707; A l h r i f f o n  21. l l i l l ,  180 N. (I.. 

429, 130 S. E., 5. Likcwise the  judge ruled correctly in submitting tlic 
cause to the jury. Tlie evidence for plaintiff tended to show that, \vlicn 
thc bus arrivcd at  tlie top of the hill, 300 feet away, tlic driver did 
]lot slaken his speed, but drove straight ahe:d into the ca:lr. TTpoii this 
point the erideiice of the dr i rer  aiid of the passengers 111 tlie bus ma. 
directly to the contrary. Herlcc an issue arose for the tleterniination 
of the jury. 

I n  apt  tinlc t l ~ c  defendant requcstctl tlic court to (alii\rge thv jury 
as follo\vs : "Tf you find from the evitlencc tliat thc >ole auld proximat(. 
cause of plaintifi's illjury mas due to thc negligence of the driver of tlic. 
automobile occupied by her, in turning around on Highway S o .  20 in 
the night tiinr, a t  the point wlierr he did turn around, ant1 tliut this, 
and this alone, was the proximate causr of hcr injury, .vou sliould ~ I I I -  
swer tlic first issue 'So.' " T h e  record discloses that  the rourt clcclil~e(l 
to g i w  this iilstruction. 

As the evidence shows tliat the driver of t l ~ c  car u~idertook to turn  
arouncl in the night time upon a populous Iiigliway a t  a poi i~ t  whcrc. 
there was no intersecting road, the clefencla~lt was e ~ ~ t i t l e d  to  have sur11 
instruction given the jury. However, it  appears that sucli iilstruction 
mas substantially given subsequently in tlie charge, in almost tlie csacat 
language of the prayer. Therefore, the assignment O F  error i q  11ot 
sustained. 

There are othcr exccptions in tlie record, but a carefill rsa~nirlirtiol~ 
clocs not disclose that  any of thein warrants rl nrw trial. 

- - 
No error. 
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(Filed 2S .Jul~c, 1933.) 
Trial G c- 

.tfter the t r in l  court 1i:is l ~ f t  t h t s  1 ~ ~ 1 ( . 1 1  IIPOLI the adjournment of the 
t e ~ i u  lie may not, without noticr to tlw adverse party, sign an order out- 
\id(, the cou~tloorn m o t l i f j i ~ ~ g  a jntlxmt7r~t npon a jury ~e rd ic t  rrntlcrcd 
cluring thc term. 

C'rvrr. .icrrros, lwfore I l i l l ,  S p r i i r r l  J r d g p ,  zit S o \ c m b r r  'I'cmr~, 1932. 
of A \ ~ . i \ r  th-ct,. 

T l i ~  plaintif?' iustitutctl this action against the defendant to rccor el. 
r l i ~  pnrcliase price of certai l~ lwrqonal property nhich slie alleged that 
<he alld licr tleceascil 11usLund o ~ ~ - i l r d  slid sold to the dcfcndant for 
v400.00. Thc clefendant p1e:lded paymelit antl counterclaim. Six issues 
r \cw duly snbmittcd to tlie j i~ ry .  The  jury found that  tlie plaintiff antl 
llcr ~ltwasect h u b a n d  wcrc the owners of the propcrty and sold tlicx 
same to the defentlniit for $400.00, that  the defe~ltlant 11ad paid on said 
purehaw price .$60.00, and tllat the defendant had rcnderetl service to 
A. S. Pendergrapli, deceased husband of plainti8, ant1 n a s  entitled to 
~ ~ o r e r  $50.00 for such service. JVhereupon judgment wns enterctl in 
faror  of tlie plaintiff for the sum of $290.00 antl interest. 

Thc record slion.; the following: "The tr ial  of this case was cou-  
pleted ant1 judgment signed a s  ahove set out on Rctinesday, 23 NOT em- 
bcr, 1932, and being the day before Tl imiksgi~i l~g,  court adjournctl for 
tlie term on that (late. -\ftcr the adjonrlimrnt (of the court his 3Ioi1nr. 
Frank S. Hill,  judge, rcturnrd to his hotrl in the city of Burlingtcn, ant1 
011 Thursday, 24 Novernlher, 1932, . . . the plaintiff through lier 
counscl a i d  in tlic absence of the defendant, ant1 ~vithout noticc t o  tlw 
t lc f~ndant  or his counsel, presented this matter to  his Iionor . . . 
a t  his room 111 thc l i o t ~ l  in 13urlillgton, n i t h  referencv to the alltlgctl 
rctcwtion of title to tlie property refcrrecl to  ill thc judgment, antl a t  
that time aftcr the court had adjoumcd, as  aforesaid, and his Honor 
liatl a r i w i ~  from thc be~ich and was not in the court but n.as in his hotel 
rooln in Burlii~ptou, he signed an  order in this cause modifying thv 
judgrnmt," etc. Tliis order recites that  no issuc liacl been submitted to 
the jury 11s to the cxis te~~cc  of a title retained contract between the 
p la i~~t i f f  anti t l ~ e  defendant, as to the personal property specified in tlic 
cumplaint, atid the tr ial  judge being of the opinion that  the eridence 
did disclose tcstirnony tcnding to  shon. the existence of such a contrnct, 
and that an appropriate issue should h a w  been subniitted to tlic jury, 
ordered and adjudged that  the judgment "heretofore entrretl in thi\ 
cause he, and the samr is hereby modified, to t h ~  end that  a new trial 
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IIILLY bt. 11x1 f o r  t h e  purpose of submit t ing to  t h e  j u r y  the  issuc a s  to 
the  existence of a tit le retained contract," ctc. 

Tlw dt.fendant in a p t  t ime excepted to the  nction of tlir  jutlgcl ill 
signing the forcgoing order and  appealed. 

.Yo counsel for plaintiff. 
I,on,q d: Long for defendant. 

~ K O C + I ) X S ,  J .  ('a11 :1 t r i a l  judge, a f te r  the busincss of the court i s  
t twninatcd nlid lie has  left the b~nc11 f o r  the  term, sign all order modify- 
ing a juclgnmlt u p 1 1  a ju ry  w r d i c t  rendered dur ing  the  iernl, and  with- 
out notice to  the  a d ~ c r s e  p a r t y ?  

T h e  l a w  nnnsvers t l ~ c  qnc'stioli i n  tlie ncgiltiw. B r a t ~ c h  I>. Ilialket-, 
92 N .  C., 8 7 ;  Dzintl 1 ) .  T a y l o r ,  187 S. C., 385, 1 2 1  S. E., 669;  Bisanar v. 
.,Vuftlr?nyrr, 103 N. C., 711, 138 S.  E., 1; McIn tosh  ?;ordl Carolinn 
I'ractirc & Procedure, p. 691, section 620. McIntosll  says:  "I11 ju ry  
w s c s  t h e  judgmelit mus t  be rendered a t  term, unless the  part ies  consent 
otherwise; and  where the  part ies  consent tha t  t h e  judge m a y  render 
judgment out of term, i t  relates to  tlie term, and, as  betwzcn the  parties, 
is as  valid a s  if rendered at  term. 'At term' means while t h e  court  is  i l l  

session, and  tllc judge is not autllorizcd to render judgments  outside of 
tllc courtroom a n d  when the  court  is  not i n  session, except by  consrnt 
of tlic parties, unless i t  is  a mat te r  which properly come: before hinl : ~ t  
chambers." 

Re\-ersed. 

U .  S. JIIJ,ES CORlPANP Y. L. R. POIYELL, Jlt., A s v  I(>. W. SMITH, RECEIVERS 
FOR SEBBOARD AIR LINE RAILWAY. 

(Filed 28 June, 1933.) 

i'ourts I3 +Greensboro Municipal Court held without jurisdiction to 
issue summons out of county in action within justice's jurisdiction. 

The municipal conrt of Greensboro giren the jurisdiction of a justice's 
court in ciril actions on contract where the amount demanded does not 
cscced two hundred dollars csclusive of interest, chapter 126, Private 
Laws of 1031, l ~ n s  no jurisdiction to issue sunlmons outside the county 
in a n  action embraced in the justice's jurisdiction when all the defend- 
auts reside outside tlle county, C. S., 1489, 1490, and t'iis result i s  not 
altered by the provisions of chapter 126, section 34, Private Laws of 1931, 
the section being construed in relation to other sections, and C. S., 1480, 
1190 not being specifically mentioned in chapter 126, nnd therefore re- 
taining their vitality. 

VIVII. ACTIOX, before I i a t d i t ~ y ,  J., a t  October Terrn, 1922, of GUILFORD. 
On 21 J u l y ,  1032, the  clerk of t h e  civil division of t h e  municipal  
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court of the city of Greeiisboro issued a summons to the sheriff of Lee 
County. Said sunmolls v a s  issued pursu:int to a petition filed by the 
plaintiff in said court, alleging tlint the plaintiff had a claim of less 
than $200.00 agai~ist  said recei~crs,  a ~ u l  that  said receivers and the 
tlr~fcildaiit had no process agent ~vi th in  Guilford County. A complaint 
was filcd, clainliiig an :mount of $lf1.00 for breach of n contract of 
carriage of a shipment of c~ r t a i r i  poultry. 

Thc defendants a p p e a r i ~ ~ g  specially, filed a deniurrer, alleging that  
"the court has no jurisdiction of the persons of the tlefendants for tlic 
reason that the con~plaint  shows a cause of action within the jurisdiction 
of a justice of the peace and this court, having only concurrent jurisdic- 
tion v i t h  the ju~t ices  of the peace, obtains no jurisdiction where e m -  
nlo~is is scrvcd out of tlie county." Thereafter tlie dcfendnnt entered a 
special appearancr a i d  111ovrd to quash the service of sulniilons up011 
the ground that none of the defendants l i ~ e d  in Guilford County. The  
inotion and tlcmurrcr ~ i r r e  OT-erruled, and upon appeal to tlie Superior 
Court, the judgment of the municipal court x-as nfirnml and the ransc 
~.emandcd for trial, and defciltlants appealed. 

Reitzel cE Waynick  f o ~  plaintiff. 
;lfwi.ciy Allen for d r f c ~ d n i t t s .  

B ~ o c . n ~ x ,  J .  H a s  tlic iilunicipal court of the city of C+reensboro juris- 
cliction to tletcrinine a cause upon contract, involving less than $200.00, 
~ r h c n  the sole defendant is not a resident of Guilford County and sml -  
Inom is served ill Lee County? 

The "muuicipal court of the city of Greensboro" was established 
pursuant to chapter 6.51 of the Public Laws of 1909. Originally the 
court had criminal jurisdiction only. Thereafter by cliapter 126 of 
Private Laws of 1031 civil jurisdictioii was conferred. Such jurisdiction 
is bouiidecl as follons: Section 32(a)  : "Concurrent with justices of the 
peace in all civil matters, actions and proceedings within the jurisdic- 
tion of justices of the peace." (b)  : "Concurrent jurisdiction with the 
Superior Court on civil actions, as follows: (1)  i n  actions founded on 
contract I\-licw the suiii demanded (rxclusive of interest) or the value of 
tlic property in controversy does not exceed five hundred dollars," etc. 

Justices of the peace have jurisdiction of all civil netioiis fomided 011 

c~oiitr:tct except "wherein tlie sum demanded, exclusire of interest, ex- 
cceds $200.00.'' Xor th  Carolina Constitution, Article IT, section 27, 
C'. S., 1473. I t  is provided by C. S., 1459 that  a justice of tlie peace 
cannot issue process to a county other than his own "unless one or more 
hona fide defendants sliall reside ill, and also one or more bona fide de- 
fcntlants 4a11 residc outside of his county," etc. Obviously the munici- 
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1 ~ 1 1  court of the city of Greensboro mas rxercisirig the jurisdiction 
of n justicc of tlie peace in tlie case a t  bar, but the h i l l t i f f  asserts 
t l ~ a t  the foregoing sections of Coiisolidated Statutes w r e  modified by 
wctiol~ 34, cliaptcr 126 of the Private Laws of 1931. The pertinent 
portion of said section 34 is as follows: "l- ' ro~%ided f ruther, tha t  nu 
s ~ u ~ ~ i n o n s  shall be issued for any defendaiit, if an  ii~cliridual, residing 
outside of, or  i f  a corporation, not har ing  a place of b1.1siness in Guil- 
ford County, uulrss application for the issuance of the same is made to 
thr  judge of said civil dirisioii a d  said judge, upon being satisfied 
l y  affidarit or otherwise that  a tr ial  i11 Ouilford County will work 
I I O  i ~ ~ j u s t i c c  to tlie said tlrfeiidant, ordcrs said summon3 to be issued." 
'I'lir 1)laintiff coilstrues this section of the statute to mean that  the 
~nniricipal court of tlie city of Greensboro has jurisdiction on contracts 
111) to $500.00 a i ~ d  that  up011 proper affidarit the said niullicipal court 
c.tttl issue n s u m n i o ~ ~ s  to any county in  the State irrespective of thc 
provisioii of C. S., 1489 aud C. S., 1400. IIowerer, sald section 34 of 
wit1 chapter 126 n u s t  be read a i d  interpreted in  the light of section 54 
of snid chapter 126. Section 54 expressly retains "all laws relative to 
r i ~ i l  actioiis, iiiatters and proceedings in courts of a justice of the 
l)eactL. il~clutliug all laws relittire to process, rules of practice, procedure, 
or(lew, writs, (lcwees, judgmciits and appeals, but excluding ~loiie of 
s ~ i r h  laws not specifically mel~tioned, shall be applicade to tlie civil 
t l i~ is iou  of the municipal court in the exercise of its juiisdiction as the 
samh is  set forth in this act," ctc. C. S. sections 148!2 and 1490 are 
not specifically mentioned in said chapter 126, and, therefore, retain 
thcir ~ i t a l i t y .  Co~iscquently the tr ial  judge should h a l e  sustained the 
tlrmurrer and n~ot ion  made by the defendant. 

Reversed. 

JIAIiT G .  PATNIC V. CAROLINA POWER AND LIGHT COMPANY. 

(Filed 28 June, 1933.) 

Xcgligence A c R e s  ipsa loquitur does not apply where all facts causing 
injury a.re known and testified to. 

PlaintiFs evidence tended to show that she fell while attempting to go 
down the stairs in her home in the dark after all lights in the house 
had gone out, and that her fall was caused by her miscalculation of the 
number of steps to the landing. Therc was no evidence as to why the 
lights went out. 111 her action against t l ~ c  power company it is held a 
judgment as of nonsuit was properly entered, the doctrine of res ipea 
lwp i tvr  net applying when all the facts causing the accident are known 
:wd testified to a t  the trial. 
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CIVIL ACTIOJ, before Alley, J . ,  at  Spr ing  Term, 1933, of B u x c o n r ~ ~ .  
This suit m s  instituted for the recorcry of damages for personal in- 

jury sustained by plaintiff on or about S December, 1931. She alleged 
tliat "on said date, w l d c  standing in lier bedroom on the second floor 
of lier house a t  :L point not f a r  from her doorway, with the intention 
:it the nlon~ent of going do~vn  stairs to lier evening meal, tlle light i n  
plaiiitiff's bedroom went out ;  that  the plaintiff did not know at  this 
time that  the lights were off throughout the entire house, but thought 
tliat the electric light bulb i11 her room had probably burned out ;  that 
tlic plaintiff procculed to a doorway, thus carrying out her intention of 
going down stairs, and when she reached her said doorway, which is a t  
the head of the stairway, and was about to begin her desccnt of the 
stairs, she t lw i  becaiue aware of tlie fact that  all of the lights in her 
home, including tlie light which lighted the stairsteps mere out;  . . . 
that all of the lights in her home mere extinguished and permitted to 
go out by tlic negligelice of the defendant, Carolina Ponrer and Light 
Company, as a result of the defendant's violation of its duty i11 failing 
and neglecting to keep its wires and other equipment in proper condi- 
tion and repair, thereby lcaving the entire l~ouschold in complete ilarlr- 
ncss." Plaintiff further alleged that  such negligence was thc cause 
of her fall and injury. 

Plaintiff testified : "I had laid my work d o ~ r n  and had decided to go 
donil stairs a t  that  time to tlie evening meal . . . when the lights 
~r cnt out i n  my room. I did not know the lights were out all orer the 
IIOUSC. T decidcd thrrc was sonic little something wrong with my globe. 
. . . I had made up my  iuind to go don-n, just started on to the door. 
I ail1 familiar with all the furniture and objects i n  my  bedroom. . . . 
TVllcn I leanled that  tlie lights were out which lighted the stairway 
and the house outside my  room, I liad gone out of my room to the stair- 
way which is right a t  the head of my room, right a t  the door of my 
room. . . . Whcn I got to  the door I saw the lights were off, but 
I I\ as right a t  tlie head of tlie stairs. I just put my  hand on the railing 
pokt, and undertook to go down the steps. T h e  way didn't appear 
tlaiigerous to me, as I felt tliat I knew tlie may down. I just put my 
llailds on tlle railing and went down, but I lacked one step before step- 
ping on the platform or landing. I stepped over that  step, thinking I 
was on the landing, that  one step I lacked is what threw me against 
the ~vall .  . . . I thought I had reached the landing mhen I lacked 
that  0110 step being on the landing. . . . The reason I fell mas 
because I thought I was on the bottom mhen I rcally was not." The 
cvidence tended to show that the plaintiff received painful injuries, and 
that  she was a custon~er of defendant by virtue of the fact that  the de- 
fciidarit was undertaking to furnish lights to the residence of plaintiff 
and other citizens of the community. 
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There is  no evidence as to why the lights went out. 
The cause was tried in  the county court, and mas nonsuited. Upon 

appeal to the Superior Court a judgment of nonsuit m s  affirmed: : ~ n d  
the plaintiff appealed. 

R. Hil l iard Greenu~ood for plaidit)-'. 
l i a ~ k i n s ,  Van W i n k l e  & R'alton and P h i l l i p  c(: . ldctlye f u r  dcfe,ltlcint. 

BROGDEN, J. 3 s  the plaintiff starts doam tlie stairs of her 11oinc for 
supper, tho lights go out. She  reaches the side of the stairway and 
immediately becomes aware of the fact that  none of the lights in thc 
house a re  burning. Notwithstancling she uidertakes to go down stairs 
i n  the dark, misses her step, falls and is injured. She said:  "The reasoil 
I fell was because I thought I was on the bottom when lcally I wasn't." 
The  plaintiff relies upon yes ipsa loquitztr to make out :L case. This 
principle has no application "when all the facts causing tlie ;~ccicleilt arc 
known and testified to by tlie witness a t  the trial." , ! :pr i~~gs  C. Doll, 
107 N. C., 240, 14s  S. E., 231. Consequently the judgni wt is vorrcc.t. 

Affirmed. 

ETTA BEAVERS v. L ILY M I L L  AND POWEII  COBII'ANY ET AI..  

(Filed 28 June, 1033.) 

1. Master and Servant F b1nju1-y  in tlus case held not to have resulted 
from accident arising out of and in course Of emp1o)ment. 

Claimant joined other employees on the inill ground , ~ t  the suggestiun 
of the foreman for the purpose of taking a group pictore, and was in- 
jured when a seat prepared by the photogrnpher collapsed. The en~l~loyer 
had no interest in the picture, which was talreu of those voluntarily wish- 
ing to appear therein, the photographer alone intendiug to profit from 
their sale. Held, the injury did not result from an accident arising out 
of and in the scope of claimant's employment. 

2. same-- 
In order for an accidcntal injury to be coupensable ullder the Collll~ell- 

sation Act it must arise out of and in the course of the employment, ant1 
both elements are essential to an award. 

CLARKSON, J., dissenting. 

APPEAL by defendants froill Schct~cX,,  J., at October Tcrin, 1933. of 
CLEVELAND. 

Proceeding under Workmen's Compcnsat io~~ rlct to t l~ twnl inc  l i a -  
bility of defendants for in jury  to plailitiff. 
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'lhe plaintiff suficred all injury by accideut on 1-1 July, 1931, while 
a group picturc of the mill ernployces of the Lily Mill and Power Com- 
p:111y was being taken on the mill premises by a private photographer. 
The employer had no interest in having the picture taken; it was not 
for use in the business; i t  included those who voluntarily wished to 
appear in thc group; the photographer alone intended to profit by a sale 
of the pictures. 

'The group of enlployees was composed of the night shift who had 
coi~gregated on the premises waiting for the day shift to come out of the 
mill. The facts upon which the lridustrial Commission predicated its 
an.ard are as follows: 

"Sometime between five forty-five and six o'clock as the plaintiff was 
entering the mill of the defendant employer she was told by some one 
aud it appears from the evidence that the person who told her was the 
foreman in charge, to go out and join some other employees in having 
their picture made. I n  compliance with this request the plaintiff joined 
the otller employees and took a seat on a bench prepared by a Shelby 
photographer for the purpose of accommodating the employees while the 
picture was beii~g inade and it seems that this bench collapsed causing 
the injury complaiiicd of by the plaintiff." 

The hearing commissioner stated the case thusly: 
"The question presented in this cause is whether or not this accideiit 

arosc out of and in the course of the employment. This is a rather 
close case but under all the circumstances the Commissioner is of the 
opinion that the plaintiff has made out her claim against the de- 
fe~idants." 

The findings and coiiclusioii of the hearing commissioner were ap- 
luored by thc full Commission, and, on appeal to the Superior Court, 
the award was upheld. Defenciants appeal. 

C'. U. ilIcl1rayev for plaintiff'. 
J .  Lau~ence Jones for defendants. 

S T ~ ~ C Y ,  C. 7 .  The solc question presented by tllc appeal is whether 
plaintiff was iiijured by acciderit arising out of and in the course of her 
cmployineiit. Wc think not. Conrad 1 % .  Foundry C'o., 198 N .  C., 723, 
153 S. E., 266. 

I t  is true, the accident took place on the mill premises. But it could 
liardly be said to haye arisen "out of and in tlie course of the employ- 
ment," both of which are necessary to justify an award under the Work- 
men's Compensation Act. Hunt v. State, 201 N .  C., 707, 161 S. E., 203; 
1Iarden 21. E'uiwiture Co., 199 N .  C., 733, 155 S. E., 728. I t  mas not the 
~ s u l t  of one of the risks incident to tlie employment. Cennell v. Daniels 
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go., 203 Mich., 73, 7 A. L. R., 1301. The  condition aiitcccdent to coni- 
pensation is the occurrence of an  injury (1 )  by accident, ( 2 )  arising out 
of and ( 3 )  in the course of the cmploymeut. (!onrnd 1 ' .  E'omd,:l/ Po., 
supra; 28 R. C. L., 801. 

I n  tlic light of tlie facts, which are not in dispute, we arc  constraiucvl 
to beliere that  plaintiff was not injured "by accidcnt arising out of :111tl 
in the course of the enlploymei~t." Chnp. 120, P. L., 1929. ~ c c .  2 ( f ) .  

Reversed. 

CLARKSON, J., dissenting. 

(Filed 28 June, 1933.) 

Municipal Corporations F -Evidence of fraud and collusion hct\vcc~i 
officers and vendor held sufficient in action to set aside deed to city. 

I n  this action to set aside ant1 cancel a deed to a city on the ground 
of fraud and collusion between the officers of the cit7 and the officers and 
stockholders of thc vendor, the evidence is held to pennit the infercr~ce 
that tlie sale was made without warrant of law, tha t the price inid 
was grossly excessive, and that certain city officers mere finnncially 
interested in the trnnsaction to tlie knowledge of the other defendants, 
and that the interests of the city were not iltlequt~tcly piSotecteO by those 
defendants charged with that cluty, n~td t11r c>~itlcncc is llcltl sufiticwt to 
be submitted to the jury. 

A i ~ ~ ' ~ ~ i ~  by plaintiff from Clcmcnt, J., at  August 'L'cwn, 1932, of 
BUNCO~IBE. 

Civil action by plaintiff, wllo sues on behalf of llimsclf a i d  othcr tax- 
payers, (1)  to ca~!cel decd from French Broad C'cmctc-y Company to 
city of ilsheville, purporting to convey 181.22 acres of lanil for celnfl te~g 
purposes, on the ground of fraud and collusion betmcen certain officcrb 
of the city and officers and stoclrholders of the cemetery company; :ud  
(2 )  for an  accounting for funds thus wrongfully obtained from the vity 
of Ashcville. Fo r  a fuller statement of the case, sce report on formcs~ 
appeal, Atkinson z.. Greene, 197 N. C., 118, 147 S. E., 811. 

I n  thc present suit, thc city of ilsheville has joined w th the p l a i~~ t i f f  
in the prosecution of the action. 

At  the close of plaintifl's evitlence, there 11-as a juilgn~cnt of n o ~ ~ ~ u i t ,  
from which plaintiff appeals, assigning errors. 

J. G. Nerrimon, ~ l f a rcus  Ertoi?t and Alfred S. Bawur,.d fo r  plninti,O'. 
Robert ill. Wells, A .  I Ia l l  Johnston and ('artel- R. Ca,.fcr fo r  d ~ f r n d -  

ants, ofhey f l ~ a n  the city of dsheville. 
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STACY, C. J. Tlicrc is  allegation to t h e  effect, tuld tlie erideilce 1,c.r- 
mits  the  inference, though i t  m a y  not compel tllc conclusion, t h a t  tl~c, 
<ale i n  qutxytiou V A \  1 ~ i t h o u t  adequate w a r r a n t  of l a m ;  t h a t  the prier 
pa id  Tvas grossly excessim; t h a t  a t  least two of tlie c i ty  officials, to  t l ~ c  
knovledge of t h e  other  defendants, were financially interestetl i n  thc 
t ransact ion;  and  t h a t  the interests of tlic c i ty  of A s h t ~  illc n crc not 
11ro1wrly cared f o r  by those of t h e  defendants charged wit11 such duty.  

T h i s  evidence, i t  would seem, i s  sufficient to  c a r r y  the  ca.e to the  j u r j  
under  tlic principles n n ~ ~ o u ~ l c c d  i n  Bjou 12 I ) .  R. I?.. 183 K. C., 52, 123 
S. E., 633, S. c. lt'illinmc, 153 S. C., 595, 68 S. E. ,  000, and  differenti- 
ates it  f r o m  N a r r i s o ~ ~  u. S e w  Bcm, 103 S. C., 35.5, 137 8. E. ,  5S2, citetl 
and  relied upon  by defendants. 

TTP re f ra in  f r o m  R d i v w s i o l i  of t l ~ r  c~vitlci~cc, as  i ts  c r s t l i b i l i t ~  is fo r  
the jury. 

Rercrsctl. 

E\cLcutors and Sdn~inistmtors D e-Doclrctrd judgment conws within 
fifth class ennmwatccl br statute prescribing priority. 

A t10i.li~ted jntlgment  g gain st thc~ lairds of a dceeased couies within tlic 
fifth cl:~ss c~~nmern ted  I)$ the statute prescribing priority, C .  S., 93, and. 
~ u ~ l c s s  ~liatlc. so by its terms, is iiot such R "sl~ecific lien on property" 
21s to lwir~g i t  within tlic first class enunicmted by the statute. 

- \ i ~ r a i \ ~  by t l c f twt la~~ts  f rom T1.'nr~licl,, .I., : i t  F r b r u a r y  Term. 1933. c~f  
Ron-AS. 

Proceeding to sell l and  to malrc asset>, autl to ( I c t e r l ~ ~ i ~ l ~ :  pr ior i ty  of 
applic a t '  1011. 

Tlic d e f c r ~ d n t ~ t s  \rc>re jutlgnle~it cretlitors of plaintiff's intestate a t  tl~cx 
t imc of his  death. H e  died sc'izcd ant1 l)os.;cssetl of a t ract  of lalit1 ill 
R o n a n  County, 71-l~ich h a s  been sold t o  niake assets. Tlw l~ersonnl  estatcl 
of decedent is  insuffiricnt to  p a y  h i s  debts. 

T h e  fol lowii~g question was submitted t o  tlic court  f o r  decision 011 all 
agreed statemelit of fac t s :  "Do the judgments of t h e  tlcfciltlant agnilist 
the lands of the deceased, takcn dur ing  his  lifetime. h a r e  preccdcncc. m t l  
priority o ~ c r  :1 claim f o r  fulicwd c s l w i ~ ~ c s  f o r  rllc burial  of t h c  ( 1 ~ -  
cmscd 2" 

T h e  court  lieltl "that the  jutlgnlrnts of t h e  dcfenda~its ,  a l t l iougl~ tlul\ 
tlockcted 011 real  estate several years  preceding tlic death of the judg- 
ment debtor, do not h a w  precedence and pr io r i ty  over a claim f o ~  
funera l  cxpc~iscs;  it  is, tlierrforc, ordcrctl and  adjutlgetl, tha t  thc pro- 
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w d s  fro111 the sale of said lands shall first be applied ,to the payment of 
fut~c.r:~l expenses before any part shall be applied on the judgments of 
tllc defendants." 

From this ruling, the defendants appeal, assigning error. 

.Yo c o ~ u ~ e l  apl)ea7-ing for plainfi,f. 
12. Lcs  Wright for defendanfs. 

STACY, C. J. The question propounded is answered by the statute. I t  
is provided by C. S., 93 that  the debts of a decedent $hall be paid i n  
clnsses, funeral expenses constituting the  second class, and docketed 
judgments, to the extent of the licn (Jerkins v. Carter, 70 N. C., 500)) 
the fifth. The lien of a docketed judgment, which is ec nomine put in  
the fifth class, is not such a "specific lien on property," unless made so 
by its trrms, as to come within the first class mentioiled in the statute. 

lTpon the record as presented, the judgment i s  correct. Murchison v. 
ll'illia~ns. 71 N .  C., 135. 

.\ffirmed. 

SELT, (4LERTN SCOTT v. E T N A  LIFE INSURANCE COMPANY. 

(Filed 28 June, 1933.) 

1. I'leadings D r-Complaint will be liberally construed upon demurrer. 
Upon a demurrer for failure of the complaint to stale a cause of ac- 

tion the pleading will be liberally construed in favor of plaintiff, and 
the clemurrer will be overruled if the complaint in any portion or to any 
cstent presents facts sufficient to constitute a cause of action. 

2. Insulance P a-Complaint alleging liability in general terms of policy 
and specific facts not inconsistent therewith held not demurrablc. 

Where the complaint in nn action on a policy of insurance alleges 
liltbility in tlle general terms of the policy, and later alleges specific facts 
npon which recovery is sought, the general allegations will not be limited 
I)y the specific allegations if the specific allegations are not inconsistent 
tliercwith, and plaintiff Being entitled to rccover if th? general allega- 
tions are su1)ported by evidence at  the trial, a demurrer to the complaint 
for fnilure to state a cause of action should be overruled. 

.IPPEAI, by plaintiff from iyfncl;, J., at February Term, 1933, of 
C L ILBOHU. Rerersed. 

?'his is :HI action to recoyer of tlle defendant the sum of $2,000, by 
reitson of tllc provisions of riders attached to and forining a part of 
two l~olicics of insurance issued by the defendant i n s u ~ i n g  the life of 
Robert B. Scott. The plaintiff i s  tlle beneficiary named in each of said 
lmlicies, Both policies were issued 011 26 April, 1921, and were in full 
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force a t  the date of the death of the insured, to  wi t :  2 May, 1931. The 
defenilant has p i t 1  to tlic plaintiff the face amount of each policay. to 
wit : $1,000. 

Thc ridcr :ittac.hcd to and fornling a part of m c l ~  polic8,v i s  in nortls 
as  follows : 

"If the dea t l~  of the insured occurs beforc tllc first annivcrsay  tlatc~ 
of this policy which follows the age of seventy years, antl before a p:1y- 
merit under tlie p r r i n a n ~ n t  disability pro7 ision, if any, has been made 
or benefit thereunder nllo~ved, all premiums previously due having bcc11 
paid, and such tlenth result directly antl ind~pcndently of all other 
causes from bodily i~ijuric~q cffcctccl ~o le ly  through cxtcrnal, violent 
:rnd accidental means wi t l~ in  ninety days from the occurrence of such 
accident and if such accident is cvidenccd by a visiblc contnsion or 
wound on the exterior of tlie bodv (cxcept ill case of dro~vning and 
internal injuries rcrealed by an autopsy), and if such cleat11 docs not 
result from suicide. ~ h i l e  aanc or i~isane,  nor from military or naval 
v r \ i c e  in time of n a r ,  nor from an aeronautic flight or subnmriiic. 
descent, nor directly or indirectly froill disease in any form, then thc 
conipany will pay a sum equal to the sum hrrcin described as  the sum 
i~isurctl in addition thereto." 

This action was 1wgun on 10 S o ~ r n i h c r ,  1931. The complnint roll- 
tailis allegations as follows : 
"1. That the .aid Rohcrt 13. Scott tlictl on the said 2 May, 1931; t h t  

tlirreafter proofs of death nerc  runtlc out antl furnished to the dcfclidant 
hy TV. *\. Scott, father of tlie ii~sured, without the knowledge on thci 
l ~ a r t  of tlie plaintiff that  said policies contained any double indemnity 
pro\-isions; that tlwreaftcr the plaintiff furnished defciidmit further 
h o o f s  tending to show that the cleat11 of said insured ~ v o s  caused solely 
through external, violent m d  arcitlcntal lnealls within tlie p rov i s io~~<  
of the r idws on said policies; that thereafter tlic dcfe~idaat  paid to 
the plaintiff the face amount of cach of the said policies, to wi t :  $1,000, 
each, and that  same was paid by defendant :uid accepted by plaintiff 
without prejudice to any claim or cause of actiou she might have on 
account of said double indrmnity provision. 

5. That  tlic death of said Robert 13. Scott resulted directly and indc- 
1mldently of all other causes from bodily injuries effcctctl solely througli 
cstcrllal, riol(~iit ant1 acci(lcnta1 means v i th in  ninety days from t h  
occurrence of such accidcnt ; that tlic said accident was evidenced b\ 
visible contusion or v,ound, and did not rcsult directly or indirectl\ 
fro111 ally of the causes or exceptions ine~itioned in said rider. 

6. That  the death of snit1 insured was caused and resulted ill sub- 
stantially the follon-ing manner:  tlic insurccl on 25 April, 1931, hat1 :I 

tooth cxtractcd by a duly n~ld  rc'gularl- Iiccnsctl and practiring ilcntist 
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ill the city of Greensboro, which extraction left a risible contusion or 
wound 011 the body of the deceased; that either a t  the time of the ex- 
traction of said tooth or soon thereafter streptococci germs, a violent 
:111tl t1c:tdly class of bacterial germs, were accidentally introduced, or 
foulid a port of entry, from tlie exterior of insured's body in  and to the 
iiisurcd's blood stream; that  about two days thereaf:er defendant's 
throat and neck and the glands thereof, became badly swollen so that  
it \\.as necessary for insured to go to a hospital and undergo an  opera- 
ti011 up011 his throat, that as a result either of said oper:ition or of said 
infection, the insured died on 2 May, 1931. 

7 .  That  imnwdiately prior to the extraction of said tooth the insured 
\\.as :I strong, well and able-bodied man, and was sufl'ering from no 
disease or coriiplaint whatsoever, except that the tooth that  was to be 
clstractcd u a s  ac l~ing;  that within less than a meek after said tooth was 
c.xtractcd, the iiisured was dead; that his said death wa3 caused solely, 
tlircctly, immediately and independent of all other causes by the said 
wc~itle~ital infection, from the outside, and by means of said violent 
infection, which poisoned his entire system, and necessite ted said opera- 
tion, a i d  his said death was duc solely and immediately, and inde- 
l)cl\deilt of all other causes to  said infection, and/or the operation 
t l ~ c ' r ~ b g  necessitated. 

h. 'rllat by reason of tlie matters and things aforesaid, the defendant 
i. i~itlebtcd to tlic plaintiff i n  tlie sum of $2,000, with interest thereon 
from 6 August, 1031, until l ~ a i d  a t  the rate of six per eentum per 
: ~ l ~ n u i n ;  that demand therefor has been made by the plaintiff upon the 
defendant, but 110 part  of same has been paid, and the whole remains 
justly due and owing and is subject to no counterclainl, credit or set 
off whatsoerer." 

The defcndaiit filed nn a iwrcr  to tlie coinplaint, in which i t  denied 
a11 the material allegations therein. However, when ;he action was 
callrtl for trial, tlie defendant, notwithstanding i ts  amwer, demurred 
ore fcnus to the complaii~t on thc ground that the fact$ stated therein 
a rc  not sufficient to constitute a cause of action. This  demurrer was 
ssustaincd, and the plaintiff excepted. 

Brotn judgmrnt dismissing tlie action, the plaintiff sppealed to the 
Supreme Court. 

11 ines  t0 Nown for plaint if. 
8 n p p  d S a p p  for c l~fenclant .  

C o s s o ~ ,  J .  I n  l io l i e  2'. Glenn, 167 IV. C., 694, 33 E .  X., 807, i t  is 
said: "It  i s  the purpose of the Code system of pleading, which pre- 
n i l s  with us, t o  h a w  actions tried upon their merits, and to that end 
111c:tdiilgs al-c construed liberally, C T - C I ~  intendment i s  a d q t e d  in  behalf * 
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are suffieieiit to constitute u cause of action and if they are sustained 
by the evidence at  the trial, the plaintiff will be entitled to judgment 
as prayed for in her complaint. 

DouLtless in anticipation of a motion by the defer&mt that her 
general allcgations be mndc specific, the plaintiff allegeti i n  paragraph 
6 of llcr complaii~t that tlic death of the insured resulted from an 
accidental infection of his blood stream, following thc c>straction of a 
tooth by a dcntist, or from an operation made necessary by such in- 
fection. These specific allegations are  not inconsistent wit11 or con- 
tradictory of the general allegations of paragraph 5 of the complaint, 
and arc tl~ercforc not detcrminatire of the question presented by ile- 
fendaiit's demurrer. 

I n  Iforton v .  T~.nvel lem Ins. Co. (Cal.), 187 Pac., 1070, which was 
a n  action upon a policy of insurance containing a provisioii similar 
to that contairlcd in tllc rider on which this action was brought, i t  is 
said : 

"As against a gcneral deniurrcr, a complaint is sufficient when adopt- 
ing the language of the policy, i t  avers ill general tcrms that  thc in- 
surcd met his dcatll from bodily injuries effected d i i ~ x t l y  through 
external, violent and accidental means, and that his d c ~ ~ t h  was occa- 
sioned by such means alone, without averring the particular facts and 
cireunistances attending the death or injury, as plaintiff has done iri 
this casc. Richards 11. Travellers 171s. Co., 89 Cal., 170, 213 Pac., 762, 23 
.lm. St .  Rep., 455; 1 C. J., 489. I t  is, i t  is true, the general rule that 
specific averments must be given preference over general averments, 
inasmuch as thc general allcgations are  deemed explained, limited and 
controlled by the specific allegations; but this i s  true only where there 
is an  inconsistency between the general and specific averments. I n  the 
absence of any inconsistency, the general averments, if necessary, may 
be looked to. to coml~lete the essentials of a cause of action. I f ,  in the 
instant ease, thc general allegations alone be looked to, the complaint 
unquestionably alleges a cause of action, and me think the specific arcr-  
ments are  entirely consistent with the general averments and with the 
statement of a cause of action." 

We cannot anticipate what the evidence at  the trial of this action 
on thc issues raised by the answer to thc complaint will be. For  this 
reason, we shall not a t  this time undertake to review or to discuss the 
cases from other jurisdictions cited in  the briefs filed i n  this appeal. 
We  are  of opinion that  the general allegations of the  complaint a re  
sufficient to state a cause of action and that  the specific allegations are 
riot inconsistent with or contradictory of the general a1:egations. For  
this reason the judgment dismissing the action must be 

Reversed. 
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('. I{. BOI.ICI1 v. THK PllOVIDENT LIFE S N D  ACC1I)ENT 
INSURASCE COBIPSKY. 

(Filed ZS June, 1933.) 

1. Insurance P b--Wliero evidence is  sufficient t o  sustain liability unt lw 
any pl.orisions of policy nonsuit is  properly refnsed. 

Evidence that insured mas injured bmy being struck in the face by :I 

stream of hot water suddenly emitted from the radiator of an automobile 
nftcr a riolent combustion in the automobile when a meclianic stepped 
on tlie starter, and that insured was thereby disabled from work for n 
period of time and gave notice of the accident as  soon as  reasonabls 
possible, is held, sufficient to overrule insurer's motion a s  of nonsuit on 
:I policy providing for liability if insured lost time from work as  a result 
of injury incurred s o l c l ~  by the liappening of a purely accidental cvent 
rc~sultiag from the csplosion of an automobile, and gare notice thereof 
within a specified time or a s  soon as  reasonably possible. 

2. Same-Trial court's definition of t e r m  "explosion" held not cwoneou*. 
I n  determining liability under a policy proriding for the payment of a 

certain sum for injury caused by the esplosion of an automobile, tlie 
\\urd "esplosiol~" will be construed in its popular and not its scientific: 
.ense, and the trial court's definition of the term upon cviilence tending 
to show that insured was injured by a stream of hot watcr suddenly 
cmitted from the radiator of an automobile after a terrible combustion 
in tllc motor nhen a mechanic stepped on the starter is held not crroneous. 

3. S a m o W h e r e  policy unambiguously defines loss of sight a s  irrwovet,- 
able loss of entire sight tllc term may not be cnlarged by construction. 

Where the unambiguous language of a policy of accident insuraucc de- 
fines loss of sight ns the irrecvrcrable loss of the entire sight, it is error 
for the trial court to enlarge the construction of the term in his charge 
to the jury ns the entire loss of sight for practical purposes. 

,IPPEAI, by clefelidant f r o m  Oglesby,  J., a t  October T w m ,  1032, of 
STAXLY. N e w  tr ia l .  

T h i s  is all action on  a policy of i ~ ~ s u r a n c c  by nliic.11 the  defendant, 
i l l  consideration of a n  aiiriual p remium of ten dollars, insured the 
plaintiff, i n  t h e  pr incipal  s u m  of $5,000, "against loss of life, limb, 
limbs, sight o r  time, rpsulting without  other  contr ibut ing cause f rom 
1)odilg i n j u r y  which is effected solely by the  happening of a purely 
accidental w e n t  and  wllieh is  sust:~ilietl hy the i ~ i s u r c d  dur ing  tlir l ife 
of tlic policy, and  only a s  t h e  ~ c s u l t  of ( a )  driving, demo~i j t ra t ing ,  o r  
r iding i n  a n  autolnobilc; ( b )  beilig s t rurk,  r u n  tlown or r u n   ole^ by a 
i n o ~ i n g  automobile; (e)  the h u r n i ~ ~ g  or  explosion of a n  autc~lnobile; 

(d )  suffocatiorl cnusctl solely by carbon monoxide gas  f r o m  t l i ~  exhaust 
of a11 nutomohilc; (c)  cranking a n  autoiilol~ilc ; d l  ill t l ir  Irlanncr nncl 

to  thc  c s t c i ~ t  l i r r r i~ inf te r  p~ol-iilctl." 
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I t  is provided in the policy tliat for  the loss of an  cyc resulting from 
:I 1)otlily in jury  covered by the policy, the defendant nil1 pay to tlie 
1)1:1iiltiff ollc-tliircl of the priilcipal sum, and tliat the 1 0 s  of a n  eye shall 
illcall the i r reco~crablc  loss of tlie entire sight thereof. 

I t  is further proridcd ill the policy that  if tlie plailitiK' shall sus ta i~i  
ail injury covered by tlic policy, but not resulting in ally specific loss 
~ncntioned tllercin, tlw t l e f rnda~~ t  will pay to tlie plaiutiif certain s u m  
ns indanni ty  for liis loss of time, a i d  for mctiical and liocpital expeliscs. 
clcpendent upoil whetlicr plaintiff sliall be mliolly or onl?. 1)artially dis- 
abled during sucli time as the result of tlie injury. 

I t  is further proriiletl ill tlir policy that nri t tcn iiotic2 of an  injury 
011 wliicll a elaim nlay be based must be given by the lblaintiff to the 
dcfcl~dant, or its autliorizrtl agent within twenty days after tlie date 
of the accidciit causing s u ~ h  injury. Failure to give notice witliin the 
time provided i11 the policy shall not ii~validate any claim if it  shall 
be s l ~ o ~ r n  not to h a w  been reasonably possible to gire such notice, 2nd 
that  notice ~ v a s  gircn as soon as was reasonably possiblt.. 

The action was beguii on 30 April, 1931. It was atlnlitted a t  tlie 
trial tliat tlie policy sued oil was ill ful l  force a t  tlie (late of the acci- 
clciit wliicli rcsultccl i n  thc bodily in jury  sustained by the  plaintiff, 
;IS tlllcged ill the complaiilt. *It said date plaintiff va:, the mauager 
of t l ~ c  Staiily Auto Company. Witli respect to the acc*itlent ant1 liis 
rcsnltiug injury, the plaiiitiff testified as follows : 

",\bout four o'clock in the erenine; of 1 May, 1929, Mr. Ed.  Snuggs. 
\rho 1iad purchased from tlie S t a i~ ly  Auto Company, a Model A Ford, 
drove into the garage and said to me that  liis car seemed to be heating: 
and asked me to drive with him for a den~onstration. Wi: drove up the 
Salisbury road about six miles, and on our return drove into tlie 
garage. I stepped out of the car and called a mechanic, and requested 
him to exarnine tlie car to discover what was wrong with it. H c  fillctl 
the radintor with water, a d  got illto the car. H e  stepped on the 
starter, and tlie exhaust of tliv motor blew up. I t  tllrew water to the 
ceiling. I was staltding in  front of the car, but was nclt lookiiig into 
the radiator. The  water mas hot, and struck nie in the face. TVli(w the 
nlechanic stepped oil the startcr, t h e  was a terrible combusti011 ill 
the motor. I was blinded by the hot water ~vhich  struck me in tlic 
face. 

"I was taken first to  the Y:tdki~l Hospital, where I r2mained about  - ,  

two weeks. I was tlicn taken to Charlotte, wliere my  e;ie was treated 
by specialists. F o r  seven weeks, I v a s  absolutely blind in my riglit 
eye. Fo r  all practical purposes I do not consider my  right eye worth 
anytliiilg to  me now. I canuot see to read with nly ~ i g h t  eye; I cannot 
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Slorton & Smith for plaintiff. 
R. L. Smifh & Sons for d~fendunf. 

CONNOR, J. There was cridence a t  the trial of this adtion tencliiig to 
sliow that  plaintiff sustailied a bodily injury vhich  was effected solely 
by the happening of n purely accidental erent resultillg from the ex- 
plosion of an  automobile, and that  plaintiff gave notice to the defentln~lt 
of his claim under the policy of insurance sued on as soon as was 
reasonably possible. Fo r  this  reason there mas 110 error in the refusal 
of the court to  allow the motion of the defeudant, a t  tht, close of all the. 
evidence, that  the action be dismissed by judgment as of nonwit .  '1'11(, 
accident did not happen until the mechanic stepped 011 tlie starter. 
There was then a terrible combustion in the motor, 'ollomed by thcl 
sudden enlission of water from the radiator, which struck the plaintiff 
i n  the face, about the eyes, and caused his bodily in jn  *y. This i n j ~ ~ r y  
resulted in loss to the plaintiff, for which the defendant by the c.sprcJss 
language of its policy agreed to indemnify the plaintiff. 

With  respect to the first issue submitted to the jury, the cuurt c.hargetl 
as follows: 

"The court further instructs you that  if you find by the greater w ig l i t  
of the eyidence that  the gasoliiie sent to thcl cyliiider of the car for tht. 
purpose of exploding and causing the pistons to go up and down as tlic 
case may have beell in the regular operation of the car, exploded ailtl 
instead of causil~g the pistons to perform their natural  and proper func- 
tions which were necessary a i d  sufficieut to run  the motor of tlie auto- 
mobile in question, but started an  explosioli by force, causing the 
liberation of warn1 or hot water from its eiiviroiimc?iit, that  would 
constitute a n  explosion of tlie automobile, and if the plaintiff was i11- 
jured as a direct result of such a n  explosion, and has so satisfied you 
by tlic greater weight of the evidence, you would answer the first issue, 
'Yes.' I f  the plaintiff has failed to do so, you would ~ I I I S \ V ~ S  thc first 
issue 'No.' " 

The defendant's exception to  this instructiol~ callnot be sustained. 
The  word "explosion" is variously used, and is not on(# that  admits of 
exact definition, having no fixed or definite meaning, eiilier i n  ordinary 
speech or in the law. 25 C. J., 178. I t  implies, however, a sudden 
expansion of a liquid substance, with the result that  tl e gas generated 
by the expansion escapes with violence, usually causii g n loud noise. 
The word as used in  a policy of insurance should be construed in its 
popular sense, as  used by ordinary men, and not in a scientific seiisc 
as used by scientific men. There was evidence at the tr ial  of this action 
wliicll tended to show ths t  the hot water which struck thc. plaintiff ill 
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tllc face, and injured his eyes, was forced out of the radiator by a11 
~sp los ion  in the automobile. 

Tit11 rrqpwt to the second issue, the court charged the jury as 
follows : 

" T h  court instructs you tliat tlw loss of nil cye witliili the meailing 
of tlic policy of insurance means the cntirc loss for the practical use 
thereof, ant1 the court instructs you that  if the entire sight of the eye 
is not complt.trly tlestroyetl but tliat \ \ha t  sight is left is  of no practical 
nsc or bclic~fit and tliat this coiidition will co~it inuc tlirougliout tlic life 
of tlie plaintiff, tllcii tlic plaintiff within the meaning of said policy 
has sustained the loss of an  exe. 'Practical,' gentlemen, as used in tliis 
defiiiitioii lneails 'capable of being used,' tha t  is  usable and valuable ill 
practicc, c~apable of being turned to use by the plaintiff. 

"If thc: plaintiff has satisfied you by tlie greater weight or the 1)re- 
poiideralice of the cridciice that  said explosioii and injury caused tlic 
irrec.orerablc loss of the sight of plaintiff's right eye as defined to you 
by the court, within thirty days after said accidrnt, you would a i m w r  
the second issue, 'Yes.' I f  the l~ la i i~ t i f f  has failed to so satisfy you and 
you find that  there is a practical use, if his eye is capable of bciug 
turned to practical uqe, you would answer tlie second issue, 'SO.' " 

Tlie defendaiit's eaceptioii to tliis instruction must he sustained. The 
liability of the clefentl:n~t under the policy sued on is expressly limited 
by languagc which is free from uilcertainty and ambiguity. Tliis 
liability caiiuot be cnlarged by construction. I t  is expressly proritled 
ill the policy which tlie plaintiff accepted and on which lie brings this 
action, that  tlic loss of an eye, for ml~ich  the defendant sliall be liable 
under the policy, n~caiis  the irrecoverable loss of the entire sight thereof. 
I t  TWS error for the court to enlarge this liability hy its illstruetion that 
the loss of an  eye means the entire loss for practical purposes. There 
was 110 C\ ideuce tending to show tliat the bodily injuries sustained by the 
plaintiff resulted in the loss of an  eye which resulted in the irrecorerahle 
loss of the elltire sight thereof. F o r  this error the  defeiitlant is entitled 

u 

to a new trial, of the second, third and fourth issues. 
Although the defendant may not be liable to the plaintiff under tllc 

policy for t l ~ e  loss of an  eye, there n a s  eridence tencling to show that  
the defcndnnt is  liable to the plaintiff under the policy for tlie loss of 
time, and for medical and hospital expenses. I f  on the new trial, the 
jury shall answer the second issue ((NO,)' this evidence should be sub- 
mitted to  the jury under propcr instructiou. 

S c \ v  trial. 
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. ~ r 2 x x ~ x ~ ~ ~ ~  CIIOSSETT, GEORGE T. u n r , . w ,  ASD O. 13. STUTTS, v. 
J O H N  R. RlcQUEEN, W. D. SMITH,  CITIZENS BANK BND T R U S T  
CORIPAR'Y, A T I A K T I C  J O I K T  STOCK LAND RAKK .\so OTIIERS. 

(Filed 28 June, 1033.) 

Execution B c-Interests of ccstui que t r u s t  held no t  subject t o  judg- 
ments  against  t rustee holding title under u n r e g i s t e ~ ~ e d  t r u s t  agree  
ment. 

Plaintiffs alleged that they were l)urcl~a.wrs of certain land with one 
of defendants, that  deed  as made to him and that 116, took posscssio~i 
of the land a s  trustee for himself and plnintiffs as  tei~aiits in common 
under a coiitemporaneous agreement between the parties, each having 
paid one-fourth the purchase price, that  the trust agcreement was in 
writing but was not registered until after the docketing of the other 
defendants' judgments against the grantee defendant, that the dced to 
the grantee defendant failed to describe him a s  "trus~ee" through the 
mutual mistake of the parties or the draftsman, that  the grantee defeiitl- 
an t  executed a registered mortgage on his one-fourth undivided interest 
and that the mortgage was foreclosed and his interest purchased : ~ t  the 
sale by plaintiffs. Held,  the trust agreemei~t was not a conveyance of or 
a contract to convey land, C .  S., 3309, and did not require registration a s  
against creditors, and upon demurrer of defendant grantee's judgment 
creditors, plaintiffs were entitled to reformntioii of the deed, and the 
judgment creditors ~ l i o s e  judgments were docketed prior to the execu- 
tion of the mortgage n c r c  cntitlcd to a lien only upon defendant grantee's 
one-fourth interest in the land, ancl the judgment creditors whose judg- 
nlents were docketed subsequent to the execution of the mortgage were 
not entitled to nay lien upon the land. 

APPEAL by the  defendants, Citizens B a u k  ant1 Trus t  Conlpaliy ant1 
Atlant ic  J o i n t  Stock L a n d  Bank ,  f r o m  Ogle.sby, J., a t  Sl2ptcn1ber Tcrnl,  
1932, of MOORE. Affirmed. 

T h e  defendants, Citizens B a u k  a d  T r u s t  Company, and  Atlant ic  
J o i u t  Stock L a n d  Bank,  deniurred to  the  coinplaint i n  this  action, on 
tlie ground t h a t  the  facts  s ta ted t l ~ e r e i n  a r c  not  sufficient t o  constitute 
a cause of action against said defendants. 

T h e  denlurrers  were overruled, a n d  the  demurr ing  defentlants ap-  
pealed to  t h e  Supreme Court .  

J o h w o n  & Johnson  for the  p la in t i f s .  
U.  L. Spence for. the  defendant ,  Citizens B a n k  and 2'vust Compally .  
X c L e a n  & S t a c y  for the  defendani ,  A t lan t ic  J o i x f  Stock Land  Ba?ld,. 

CONKOR, J. T h e  facts  alleged i n  t h e  cornplaint and  rdni i t ted by t h e  
dcmurrcrs  m a y  be sulnniarized a s  fo1lon.s : 

D u r i n g  t h e  nionth of Apri l ,  1924, the  plaintiffs, Xlcxa~lder  Crossett, 
George T. Dunlap ,  and 0. IT. Stutts, and tlic defendant, J o h n  R. N c -  
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Queen, entered into an agrceriient, each with the others, that they \voultl 
purchase a tract of land situate in Moorc and Hoke counties, Sor t l i  
Carolina, contailling 1,664 acres, and ki~own as tlic I)aiiiel I-Iec~tor Mc- 
Neil1 ZIornt: I'lace. I t  was agreed that each ~vould contribute one-fourth 
of the purchase price for said tract of lmld, an(l that  each should becollie 
the owner of a11 undiridctl one-fourth intcwst therein. I t  was further 
agreed that  said tract of l a i d  should be conveyed to the t lefe~~cla~lt .  
John  R. XcQueen, as trustee for thc plaintiffs and hiinself, ant1 that  
coiltemporaiico~~sly n i th such con\ cyailce the saitl J o l i ~ l  R .  31cQucc11 
should execute in quadruplicate a p a p e r - ~ ~ r i t i n g  declaring tlierein that 
he held tlie Icgal title to said tract of land in trust for the pluir~tiffs ant1 
himself. I t  was further agreed that  after the conveyance of said tract 
of lantl to him, the tl(~fe~ltlaiit, J o l i ~ l  It. McQuecn, s l io~l t l  enter illto 
possession of the same as  trustee for the plaintiffs and hin~sclf, alltl 
should control and manage the said tract of land as  such trustec. 

I'ursuant to said :~greenmit, the defendant, Jolin It. XcQuec~~r, ])YO- 

cured the execution by the defendant, W. D. Smith, ~ v h o  had purcliasctl 
the said tract of lantl a t  a sale made by the trnstce in ba~lkruptcy of 
Daniel Hector NcNeill, of a deed dated 20 ,lpril, 1024, and convcyi~~g 
the said tract of land to him. The  purcliase price for snit1 tract of lailtl. 
to w i t :  $34,044, \\-as paid by the plaintiffs ailtl t l ~ c  dcfcutlant, Joliii 11. 
McQueen, each paying one-fourth of saitl sum, to wit : $8,736, in nccortl- 
ance with their agreement. The  deed from W. 1). Siilitli to .Jolln I i .  
McQucen was duly registeretl in Moore County on 19 May, 1924. I t  
was not registered in liolie County until  so^& time after June,  1932. 
Co~ltenlporaneously 11 it11 the execution and tlelircry of snit1 tlectl to  Iliin. 
the defei~dant, Jo lm R. McQueen, executcd in quatlruplicatcx a lx11)er- 
writing declaring therein that  he lleld tlie legal title to saitl tract of 
lantl in trust fur the nlaiiltifl's and hiinself. and tlint Ilc n oultl c o l ~ ~  c.1 

tlic same a t  ally tiine as directed by miy three of the bmc~ficinl on ilcrs. 
This p:~pcr-vri t i l~g n as not registered in citlier Moore or Hoke cou11tic.h 
until some time after June, 1932. After the executio~i of tlie cleetl by 
the defendant, W. I>. Smitli, to him, the defendmit, Jolin R. J i c Q u c e ~ ~ ,  
entered into l)ossession of the said tract of land, and controllet1 : ~ n t l  
managed the s:~inc as  trustee for the plaintiffs and Iiiniself, ill accord- 
a w e  with the agreenlei~t between the plaintiffs and himself. 

011 16 Julie, 1028, the defendant, Jollu R. MeQueen ant1 liis nifo, 
co~iveyed all his riglit, title ant1 interrst in and to the said tract of l a~ l ( l  
by a mortgage deed to Crossett and Dunlap, Incorporatetl, to cecure his 
note payable to said corporation for $7,500. I t  is recited in said mort- 
gage deed that  the interest in said tract of lalid conwyctl thereby is an  
undivided one-fourth interest. 'This mortgage deed was duly registered 
in both AIoore and Hokc countirs on or about 24 July,  1028. 'The dc- 
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fendant, John R. McQueen, failed to pay his note secured by said mort- 
gage deed at  its maturity, and the mortgage was duly foreclosed. The 
plaintiffs, Alexander Crossett and George T. Dunlap, are now the own- 
ers of the undivided one-fourth interest in said tract of land which was 
owned by the defendant, John R. McQueen, at the date of his mortgage 
to Crossett and Dunlap, Incorporatcd. 

Some time during the month of June, 1932, the plrhtiffs learned 
for the first time that the deed from the defendant, W. CI. Smith, to the 
defendant, John R. McQueen, dated 29 April, 1024, and registered in 
Moore County on 19 May, 1924, purports on its face to convey the tract 
of land described therein to John R. McQueen, individurdly, and iiot as 
trustee. The omission of the word ((trustee," after th3 name of the 
grantee in said deed was due solely to the mutual mistake, oversight 
and inadvertence of the parties to said deed, or to the mistake, over- 
sight and inadvertence of the draftsman. Both the defendants, W. D. 
Smith, the grantor and John R. McQueen, the grantee, in said deed, 
have admitted in writing the said mistake, oversight a n l  inadvertence, 
and have executed a new deed for the purpose of correcting the deed 
dated 29 April, 1924. This deed, together with the parer-writing exe- 
cuted by the defendant, John R. McQueen, contemporanc?ously with the 
deed dated 20 April, 1924, has been duly registered in both Moore and 
Hoke counties since June, 1932. 

After the execution and registration in Moore County of the deed 
from the defendant, W. D. Smith, to the defendant, John R. McQueen, 
and prior to the registration of the paper-writing containing the declara- 
tion of trust, executed by the defendant, John R. McQueen, certain 
creditors of said-defendant obtained judgments against him, which they 
caused to be docketed in the office of the clerk of the Superior Court 
of Moore County. A judgment against said defendant znd in favor of 
the defendant, Citizens Bank and Trust Company, for the sum of 
$5,310, with interest and costs, was docketed on 13 Bebruary, 1928. 
A judgment against said defendant and in favor of the defendant, At- 
lantic Joint Stock Land Bank, for the sum of $3,660.911, with interest 
and costs, was docketed subsequent to 16 June, 1928. Judgments against 
said defendant and in favor of other defendants for various sums were 
docketed subsequent to 16 June, 1928. Each of these defendants, judg- 
ment creditors of the defendant, John R. McQueen, contends that his 
judgment is a lien on all the land described in the decbd from W. D. 
Smith to said defendant situate in Moore County, for l,he reason that 
said judgment was docketed subsequent to the execution and registration 
of said deed and prior to the registration of the paper-writing contain- 
ing the declaration of trust. 
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Tlie facts as  above stated are sufficient to constitute n cause of actio~l 
on which the plaintiffs are entitled to judgment agailist the demurring 
defendant, (1) that  the deed from tllc defnidant, TV. D. Smith, to thc~ 
defendant, John R. XcQuecn, be reformed so that said t lml  shall or) 
its face convey tlic tract of land dcscribecl therein to the defcl~d:nlt. 
Jolin R. McQucci~, as trustee for tlic plaintiffs a i d  himself, in accortl- 
ancc with their agreeincut c~ltereil into prior to thc execution of said 
deed; ( 2 )  that  tlic plaintiffs aro ~ i o w  the owners of t l ~ c  said tract of 
land, as allegcd in the complaint; ( 3 )  that  the tlcfendant, Citizen\ 
Bank and Trust  Company, has a lien on a n  undivided one-fourth ill- 
terest i n  said tract of land for the amount of its judgment a g a i ~ ~ c t  
the defendant, eToliii R. McQueen, said judgment l ~ a r i n g  bren docketctl 
prior to the date of thc registration of the mortgagc deed from Jolill R. 
XcQueeii to Crossctt and Dunlap, Incorporated; a i ~ d  ( 4 )  that the do- 
fendant, Atlantic Jo in t  Stock Land Bank has no lien on any part  of or 
interest in said tract of lnnd by reason of its docketed judgment. 

Tlie judgment orcrruling the demurrers of the appclla~its is affiri~iwl 
on the authority of Spence v. P o t f e y  Co., lS5 K. C., 218, 317 S. E.. 
32. The  instant case cannot be distinguished froin that case, cxccpt 
that  in the instant case the declaration of trust is evidenced by ~ ~ r i t i ~ ~ g .  
while in that  case the trust vested in parol. The declaration of trui t  
is  not a conveyance, or contract to convey, or lease of land, r e q u i r i ~ ~ g  
registration as against creditors, by virtue of the prorisions of C. S., 
3309. The  fact that  it  was not registered prior to the dockctiug of tlic. 
judgments is  immaterial. The judgment is 

.T. II. TATP:, ADJIISISTHATOI'. OF TIIE ESTATE OF LOUIS CHIAPETTA, 1)~:- 
C'EANED, r. SOUTHERN RAILWAY CORZPANY ASD W. A. BANKS. 

1. Removal of Causes C b 
Upon a motion to remove a cause to the Federal Court on the grounds 

of separable controversy the allegations of the complaint are controlling 
and the cause is not removable if joint liability is alleged. 

2. Same-Upon petition for removnl for fraudnlent joindrr the dlega- 
tions of the petition are taken a s  true. 

Upon a petition to remove a cause to the Federal Court on the grounds 
of fraudulent joindrr the jurisdiction of the State Court ends upon the  
filing of a lxoper bond and verified petition setting forth facts sufficient 
to require removal under the lam, the State Court having the right to 



I N  THE S U P R E M E :  C O U R T .  

pass upon the sufficiency of the bond and tlie petition, but the allegations 
of the petition are  taken as  true, the plaintiff having a ::ight to traverse 
the jurisdictional facts in  the Federal Court upon motion to remand. 

3. Master and  Servant A &Whether a c t  of railroad policeman is done 
as employee or officer of l aw depends upon t h e  na ture  of the act. 

A railroad policeman appointed pursuant to C. S., 3484 is prima facie 
a public officer, but the question of whether a particular act is done a s  an 
cmplo~ee of the railroad company or  as  a public officx is a question 
to be determined from tlie nature of the act, whether it  relates to vindi- 
cation and enforcement of public justice or whether it  is in the scope 
of duties owed tlie conlpany by reason of the employmmt. 

1. Removal of Causes C b-Petition held t o  sufficiently allege fraudulent 
joinder of railroad policeman i n  action for  wrongful death. 

Plaintiff brought action against a railroad policeman lnd the railroad 
a t  whose instance lie was appointed to recover for the wrongful death 
of plaintiff's intestate. The complaint alleged that  the refrident defendant, 
wliile acting within the scope of his duties to the railroad company, 
maliciously shot and killed plaintiff's intestate when plaintiff's intestate 
was discovered in a box car where he was riding a s  a licensee. The 
railroad company filed petition for removal for frauduleat joinder, alleg- 
ing that the resident defendant was acting as  a public otficer and not an 
employee a t  the time of the shooting. Held,  the petition for removal 
contained more than a denial of tlie allegation of the complaint, and 
sl~cifically alleged facts constituting fraudulent joinder, and the petition 
should have been allowed, tlie allegations of the petition being taken a s  
true. 

APPEAL by  Southern  Rai lway  Company f r o m  illcBl~c~!y, J., a t  J a n u -  
a r y  Term, 1933, of MCDOWELL. Reuersed. 

T h e  plaintiff brought sui t  to recover damilges f o r  t h e  wrongful  death 
of his  hitestate, basing h i s  action substaritially upon  the  following allega- 
tions. O n  1 7  J u n e ,  1932, t h e  deceased a n d  others  were r iding i n  box 
cars of the  Southern  Rai lway  Company with t h e  knowlt?dge a n d  assist- 
ance of the  employees of the  company, e n  rou te  f r o m  Washington to 
their  respective homes i n  Arkansas  a n d  Texas. I n  the  ear ly evening, 
when t h e  t r a i n  was  some miles east of Marion,  the  deceased and  h i s  
companions l a y  down i n  the  box e a r  t o  sleep a n d  about  1 0  p.m. were 
awakened b y  being kicked a n d  cursed by the  defendant Banks,  who 
ordered them t o  leave the  car.  Some prepared t o  get m t  but  t h e  dc- 
ceased apparen t ly  did not a t  first hear  t h e  order. B a n k s  then  fired a 
pistol a t  t h e  intestate  a n d  inflicted a wound which caused h i s  death. 
T h e  assault was  without  cause or  provocation a n d  was  made  nftcr the  
occupants h a d  signified the i r  w i l l h p e s s  to  obey t h e  order  a n d  leavc 
the car.  Banks  was  employed by  the  Southern  Rai lway  Company a s  a 
rai l road policeman a n d  on  t h e  occasion referred to  was t h e  agent,  
servant, a n d  employee of t h e  company act ing within tile scope of h i s  
duties a n d  employment, hav ing  au thor i ty  to  eject f r o m  t ra ins  of the  
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company persons riding thereon without paying proper fare. I t  is  
alleged, also, that  the acts of the defendant Uanlrs were gross, wanton, 
and malicious, and that  tlie plaintiff is  entitled to both compensation 
m t l  punit ire damages. 

The  Southcrii Railn ay Coiilpany made a n~otioii, based upon its peti- 
ti011 and hold, for r c m o ~  a1 of tlic rause to the United Statcs District 
C'ourt, allvgilig the fraudulent joinder of Banks as a party iltfendant. 

'Chc pc'titioncr admits, as tlic complaint alleges, that Ilanks was a 
rnilroxtl ~ O ~ ~ C ~ C I I I ~ I I ,  but tleliics that hc  was a servant, agent, or employee 
of tlic coinpang or e1ig:ugecl ill tlic perforina~ice of ally of its duties, and 
.~llcg( that  lw n a s  not in its wr\-ice hut ~ i a s  a public officer, having 
i~ecli appoil~tctl by the G o ~ e r l ~ o r  undcr the l)rovisions of C. S., 3454 and 
24,s;. I t  is further alleged that pursuant to  his appointment he gave 
11o1id a n d  tool< n i l  oath to tliscliarge the dutici: imposed upon him in 
tlii.: rcspect. 

The clerk clcniccl the 111otion to renlore thc causc and on appeal to 
t l ~ c  Superior Coiurt his judgment n a s  :~Airmctl. Tlic peti t iowr excepted 
and appealed. 

\ ~ ) \ \ r h ,  .J. Tltc. :il)pral is proaecutetl fro111 an order of tlie Superior 
Court ~ l c l i ~ i i ~ g  the l ) e t ~ t i o ~ i  of tlic Soutlicr11 Railway Company for a 
r w ~ o \ ; d  uf the m u s e  to the 1)istrict Court of the United Statcs for the 
Kc.tc~r11 Diktrict of Sor t l i  Carolina. 

\V l~e l~  ;l iiiotion to reniol(, a cause is mlacle on the grouli(1 of a sep- 
, 1 ~ 1 ) 1 ( .  c o ~ ~ t r o \ c r > g .  thc~ plai~it iff  mny linw the question heard aad  de- 
tc rmineil nlwn tlic allcgationi in 11is coniplaint niid the ~equis i tc  sep- 
,~r :~hi l i ty  doc.; iiot csist if :~ccorcliltg to snc.11 allegations the clefentlaiits 
~ ~ r c  j o i l ~ t l -  liahlc. R. N. c .  L'hotupcotz, 200 U. S., 206, 50 1,. Ed., 441; 
If. R. 1 % .  J l i l l e r ,  21; U. S., 200, 54 L. Ed., 732; S t c a i ~ ~  v. Cooperage Co., 
180 P\'. C., 528; C'~+is l~  c. E i h e  C'o., 193 S. C., 77. 

It is  not contended, Iiowc~er, that the niotioii should be allowed for 
this ct1uc.e. The pctitioncr i~ a lmblic carrier incorporatecl i n  Virginia 
and dorncsticated in  Xortli Carolina; Banks is a resident of Buncombe 
( 'ou~i ty  in this Statc. Tlic pctition is founded on the alleged fraudulent 
joindcr of the inJir idual  ni t l i  the corporate defendant and tlic merits 
inust be d c t e n n i i ~ ~ l  by the application of another principle. 

Without rcvieniilg the numerous authorities on the subject we need 
only repeat the familiar rule that  the jurisdiction of the State court 
comes to an end \then in apt time the petitioner files a proper bond a ~ i d  
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a verified petition setting forth facts sufficient to require a removal 
under the law. The State court may pass upon the sufiiciency of tho 
bond and the petition, but the petitioner's allegations of f,ict are deemed 
to be true and if the plaintiff wishes to do so he ma,y traverse the 
jurisdictional facts in the Federal Court on a motion to remand. R e a  
v. N i r r o r  Co., 158 N. C., 28; Lloyd  v. R. R., 162 N. C., 485; Smith u. 
Quarries Co., 164 N.  C., 338; Crisp v. Fibrc C'o., supra;  6'. & 0. R. R. 
o. Coclcrell, 232 U.  S., 146, 58 L. Ed., 544. The rule applies only to such 
issues of fact as control and determine the right of reinoval and the 
petition must contain a full and direct statement of facts adequate, if 
true, to establish the fraudulent purpose. Lloyd v. R. R., supra. 

I n  these resuects the ~ e t i t i o n  is sufficient. I t  sets forth the facts 
relating to jurisdiction, to the allegations in the compla~nt, to the cir- 
cumstances under which the assault was committed, and proceeds with 
elaborate averments in substance as follows: Thc controve-sy, with every 
issue of law and fact therein, is between the plaintiff, a resident of this 
State, and the petitioner, a nonresident; the defendani, Banks is an 
improper party; previously to the homicide he had beer appointed by 
the Governor of North Carolina as a railroad policen~an, had given 
bond, had taken the prescribed oath, and at the time of the assault 
was acting exclusively in his official capacity and not by virtue of any 
alleged employment by the petitioner, or as its agent, s3rvant, or eni- 
ployee. This, in effect, is the purport of the petition. I t  is more than a 
mere denial of the complaint, which would be insufficjent ( L l o y d  v. 
R. R., s u p ~ a )  ; it was designed to be a specific averment that Banks was 
acting as an officer of the law. 

He was appointed as policeman pursuant to C. S., 3884 el say. 
Whether at  the time referred to he was acting only in an official 
capacity is not a legal conclusion essentially dependent upon a con- 
struction of these statutes. There arc numcrous decisiow of different 
courts on the question of the liability of an employcr for the acts of 
special policemen. The decisions indicate that such officers act some- 
times as servants of the company by whom they are employed and some- 
times as officers of the State. I n  illcli'ain v. Balt imore & 0. R. Co., 
23 L. R. A. (N. S.),  280, it said that the line of distinc;ion marks the 
point at  which the act ceases to bc one of service to the employer and 
becomes one of vindication of public right or justice, the apprehension 
or punishment of a wrongdoer, not for the injury done tc~ the employer, 
but to the public at  large; also, that such appointees, t1,ough paid for 
their services by the persons at whose instance they are appointed, are 
not servants of such persons in respect to all the acts they perform by 
virtue of their offices, but only in respect to services renslered the com- 
pany, such as defending or its property. 



S. C . ]  SPRING TERM, 1933. 55 

T h e  weight of a ~ ~ t l i o r i t y  niaintains  t h e  position t h a t  special officers 
appointed by  the  S ta te  f o r  police d u t y  a t  tlie expense of a rai lway com- 
p a n y  or other  corporation a re  p r i m a  facie public officers, fo r  whose 
acts, a s  such officers, t h e  corporat ion procuring the  appointment  is  not 
liable; but  if such officers a r e  engaged i n  the  performance of duties 
which tliep owe to tlieir cniployers hy reason of their  employmeut and  
a r e  act ing within the scope of tlieir powers and  duties, they n i l1  be 
tleemetl scrvants o r  ernplogees, ant1 fo r  their  ~iegl igcnt  o r  wailtoil acts 
done ill thc per forma~ice  of assigned duties, their  employers m a y  bc 
liable. X c K n i n  T. Baltimore d 0 .  X. Co., supra;  IIcrshey v. O'AITeill, 
36 Fed.,  1 6 ' ;  I l n r d y  v. Chicago, X .  (e. Sf. I ) ,  E .  Co., 58 I l l .  App., 278; 
T l ~ c l i c / .  1 % .  Evic R. Co., 69 N. J .  L., 1 9 ;  S h a r p  2).  E r i c  R. C'o., 184  X. Y., 
100; I I m l c y  c. I,ofhrop, 1 7 1  Mass., 263;  X i l t o n  G .  ~l l i s sour i  P. R. Co., 
193 310.) 46, 4 L. R, A. (K. S . ) .  282;  l 'yson v. Joseph 11. Bauland Co., 
9 L.R. -1. (N. S . ) ,  267. 

Wlicther a t  tlie tinic lle shot tlic deceased B a n k s  n a s  act ing i n  h i s  
capacity ns sc r ran t  or public officer is  a question of fact  f o r  the jury.  
T h e  pctitioncr's allegation tha t  h e  n a s  act ing i n  the  la t ter  capacity must  
be talwn a s  true, subject t n  t l x ~ e r s c  by  the  plaintifl' i n  tlic Federal  
Court .  J u t l g n m ~ t  

R P V C ~ V ~ .  

(Filed 23 June, 1933.) 

1. Limitations of Actions I3 f-Claim held filed within one Sear of 
issuance of l r t t e r s  testamentary a n d  action was not barred. 

Mere notice to an executor of n claim against the decedent's estate, 
rcceircd without comment or nl~proval by the esecutor, is not a filing of 
the claim within the meaning of tlie statute providing that where a 
person dics before thc completion of the bar of the statute of limitations 
ill his favor the claim \\-ill not be barred if i t  is one that survives and 
is filed \villi the l~ersnr~nl representative within one year of the date 
of the tiling of letters testamentary or of administration, C. S., 412, but 
whcrc, after such notice, the esccutor carries the item as n clebt on the 
boslts of the cstatth an(l reports it to the clerk as  a debt owed by the 
estate, the executor's n~~prcrval will bc inferred, and the statute mill not 
operate a s  a bar. 

2. Compromise a n d  Settlement B c-Under facts of this  case item sued 
on held discharged by settlement of mutual  accounts between l~art ies .  

Where there is eridcnce that a mercantile business carried on by the 
decedent and his son as  n partnership was carried on by the son as  
esecutor for serernl years after tlic father's death, and thnt later the 
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business was incorporated without change of location or method of 
operation, those interested being the widow and children of the deceased, 
the son being in entire charge of the corporation, and tliat the son and 
the personal representative of a deceased customer mine to an agrec- 
ment as to the amounts .due by the customer to tlie partnership and the 
corporation and the amounts due by each of these concerns to the 
customer, and that the personal representative paid the son the amounts 
due to each of the concerns by tlie customer, and the son promised to 
pay the personal representative the amount due by th. partnership to 
the customer's estate, but failed to do so, and that, thereafter the 
partnership went into bankruptcy and the personal representative rc- 
ceived only a small part of the amount admitted to be du2 by the partner- 
ship: Held, sufficient to sustain the findings of fact by the court after 
reference that a settlement had been made between the corporation, the 
plaintiff in the action, and the personal representative of the customer, 
and to sustain the judgment of the court denying recovery against tlie 
personal representative on a guaranty on a note executed by thc custamcr 
to the corporation for the purchase price of land sold. 

CIVIL ACTION, before Grady, J., at Chambers, 24 Octob.r, 1032. Froul 
JOHNSTON. 

The plaintiff is a corporation and instituted this suit on 15 July,  
1929, alleging tliat on or about 4 January,  1921, ,Ilber; Ninls became 
indebted to i t  in the sum of $6,000, and as evidence of the indebtedness 
executed twelve promissory notes in the sun1 of $500.00 each, securing 
the payment thereof by a mortgage deed upoil the land described thereill. 
J. ,\. Vinson guaranteed tlie payment "of this mortgage and notes men- 
tioned herein." I t  was further alleged that  default mils made in the 
payincnt of the notes a d  tlie land sold on 28 May, 19518, for the sum 
of $750.00, and that  after deducting the expenses of the sale, there mas 
a\-ailable tlie sum of $725.00 to be applied on said indeb.edness. Conse- 
quently the plaintiff asked for tlie recovery of $6,000 with interest sub- 
ject to the said credit. The  defendant filed an answer alleging tha t  
Vinson died about 1 May, 1923, leaving a last will and testament, and 
that  his  brother, J. T. Vinson, qualified as executor, and that  J. T. 
Vinson, executor, died on or about 7 December, 1925, ~ u d  the defend- 
ant, W. P. Creeeh, was duly appointed administrator l o  close up  the 
estate. T h e  defendant further alleged that  Ashley Horne, a citizen of 
Johnston County, died i n  1013, and was the owner of :I large "landed 
estate" in  Johnston County and elsewhere, and conducted a large gen- 
eral merchandise time-business in the town of Clayton under the firm 
and style name of Ashley Horne  and Soil, C. S. Horne l~eing a partner 
in the business. Tha t  plaintiff's testator, J. A. Vinson, conducted largo 
business transactions with the said Ashley Horiie and Ashley Horne and 
Son, "and made them the depository for any accumulatians of his  estate 
and sold and dc!ivord to t h c ~  23tt311 and cotton seed from his farm 
from time to  time and from year to year without having yearly settlc- 
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111i~1its tliercfor, but generally coiiducting :L running accouiit for saitl 
1)u.ilie~s. That  after the death of A\shley IIorne tlic busiiiess of ,\shley 
IIorne and Soxi n a s  coiicluctcd by C. IFT. Horne, the surviving partuer, 
ant1 tliis defell(ia1it is informed and belieres the inaliagenlcnt of tlir 
cntirc property of Ashley IIorne n a s  continued by C. W. H o m e  without 
clialige i11 tlie character of their operations, though this defendant is i11- 
f o r i d  a i d  bc l ie~cs  that  an  attempt m s  niadc i n  1914 to organize 
wliat \ \as l ino~rn  as the Ashley Horne Corporation and put the farm 
l:li~tls of the said Asl i l~y  Hornc  into caid corporation; and tliat tliere- 
after the mid J. ,\. Yinson continued to deal wit11 the said C. W. Horne, 
\tho .tr a. the president of tlic attenlpted organizatioii of ,lslilcy Horne 
('orlmration, and war conducting ancl managing the saitl business of 
, \ P I I I c ~  IIorne and Sou, and the said J. -1. Yil~soii continurd to deal 
~ r i t l ~  the said C. W. Horne, ,lsliley H o r i ~ e  and Soil and the "landetl 
( ~ ~ t a t e "  of said -1slilcy Horne as if there had been no change in  t l ~ c  
same. and was from time to time adrisetl that  it ~ r n s  all one businebs 
until the time of his death." J. T .  Vinson, executor of J. ,I. Vinson, 
"~u~ilcrtook to have and did have for said plaintiff and ,lshley Hornc 
:111tl Son, rcprcwntcil by C. Mr. ITorne, a full and complete final settle- 
i~lciit of all innttcrs and tliings involved betnee11 the plaintiff and 
.\sl~ley I Io r~ ic  and Son and the said J. A. Vinson." The defendant 
fu r t l~c r  allrgctl "tliat niorc than tllrec years have elapsed prior to the 
I ) r i ~ ~ g i n g  of this  tion on since tlie accrual of any liability nliicli tliis 
clcfci~dant niay l i a ~  c liad to tlic l)laintiff, anil this defendant expressly 
11lc:lds aucli lapse of time in  bar of :my recovery." The defendant 
further pleatled a countcrclain~. 

.\ftcr the cause was at issue Judge W. A. Devin, a t  tlie September 
l'clrin, 1931, referred tlic same to Honorable Oliver G. Rand, as referee, 
to hear tlir evidence, find the facts, and 1.cport liis conclusions of law. 
.\fter c~oiidurtii~g licarings ant1 : ~ w n ~ b l i i ~ g  t l ~ e  evidence the referee found 
wrtnin facts and conclusions of Inn. EIP found tliat the plaintiff mas 
c~i~titletl to recorer judgment against tlic tlefenclant, alitl tliat tlic defend- 
:urt was entitled to a counterclaiin against the plaintiff in the sum of 
$427.79. E x ~ ~ p t i o i i s  were filed by the dcfeiidant to tlie report of tlie 
referee, and thereafter the pnrties agreed that  the tr ial  judge iniglit 
hear tllc mgumcnt, consider tlic exceptious, the report of the referee, 
tllcl cvitlencc t:llic~i before Iii111. and pass upon all questions iiivol\ed. 
I'ursua~it to sue11 :~greement Judge Grady, sigiled tllc followir~g judg- 
nicai~t a i d  findings of fact : 

1. "That the plaintiff is a domestic holding corporation and the 
tlc4cndant is tlie admillistrator c. t .  a., 6. b. n. upon the estate of the 
late J .  A .  Vinson. having qualified as  such after the ilcatli of J .  T .  
T'inson, executor, named in the will of the said testator. 
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2. ''Ashley Horne, late of Johnston County, died during the year 
1913, leaving a large estate, personal and real, and an-orig h is  various 
enterprises one mas lmown as Ashley Horne and Son, which was a 
mercantile business located a t  Claytou in  Johnston County. After h is  
tlcatli in 1913, on 14 November, 1914, his  widow and children organized 
the plaintiff corporation, and conveyed t o  i t  a large par t  of the landed 
estate which had descended to them under the Ian.. 

"3. Thc widow and children of Ashley Hornc were the only stock- 
holtlrrs in said corporation u p  to the year 1928. 

'(Charles W. Horne, a son, administered upon his fa t  wr's estate, and 
entered into bond in  the penal sun1 of $240,000, with Renn 13. I-Iornc 
and Swannanoa Horne as sureties thereon. Since his administration in 
1913 Charles W. Horne  has nerer filed any report i n  ille clerk's office 
until 1928, nhcn n report was prepared by an auditor a i d  is now on file 
in said office. 

3. ",Iftor the cleat11 of M i l e y  I3orne ill 1913 Charles RT. IIorne 
continued the business of ~ \shlcy  Rorile antl Son, and after thc issuancc 
of the certificate of incorporation for Ashley Horne  Corporntioll lle 
managed that business also as its president aud executi.;c head. 

('The court finds a s  a fact that  Charles W. Rornc  x-ss j i l  control of 
both the plaintiff corporation and Ilsllley EIornc slid Son, occupying one 
offire, and he being the final judge as to the methods antl policim of both 
concerns. 

4. ('The court finds as a fact that  i11 reality Ashley Hornc  Corpora- 
tioil and .lsliley IIorne and Son were but continuations of the estate of 
Asliley Home, deceased, uuder different heads; and, disrcgnrding the 
corporate fiction in respect to Ashley Horne  Corporaticn, that  the two 
institutions w r c  in fact but one, under the dominant, paramount and 
controlliag mind of Charles W. Horne. The records of the corporatc 
tlepartnlcnt show conclusively that  lic administered its affairs ~vi t l i  a 
frec hand, without any direction or suggestion from the other qtoclc- 
holders or directors, and that  all he (lid was ratified and approvctl by 
them. 

,5. "On 4 January ,  1921, Ashley Horlie Corporation cmducted a land 
sale, a t  which J. A. Vinson purchased certain lands a t  an agreed price 
of $6,000. N o  deed was madc to him, but by agreement his bid wac; as- 
sigilecl to one Albert Mial, to whom a deed was made, and he in turu 
exrcutetl to the plaintiff his 12 promissory notes undci. seal, each for  
$500.00 and payable annually on 1 January ,  1922 to 1933, respectively, 
each drawing interest from date a t  six per (wit per annum. Said notes 
were secured by mortgage deed 011 the property in question, antl J. X. 
Vinson endorsed the notes. 

( ' I t  was provided in  said notes and in said mortgage deed that if 
default should be madc in the payment of either one or the same that 
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the due date of all sliould thereby be accelerated, and all were to becoinc 
inimediately due and payable ~vitliout demand. 

6. "Default was made in the paynlent of the first note on 1 January.  
1922, a11d thereupon the entire debt became due and payable without 
demand; and on said date the liability of J. A. Vinson became absolute, 
2111tl the statute of l in~itat ions began to run  in his favor. 

"Tllis fact is found by the referee, and there is no exception to liis 
finding or conclusion of law in that  respect. 

7. "J. A. Vinson died on 1 May, 1923, a i d  J. T. Viriso~i qualified 
a s  executor up011 his estate, and assumed the management thereof as 

by law. Plaintiff had actual knowledge of the death of J. ,I. 
Vinsoil, and the administration of J. T. Vinson upon said estate. After 
liis qualificatioli as  executor there were several conrersations between 
him and the plaintiff in respect to the Albert Mia1 notes; but no elail11 
was cvcr filed with him by the plaintiff, and neither h e  nor his suc- 
cessor, IT. P. Creech, ever promised to pay said notes, or any par t  
thereof. Tllc referee finds as a fact, that  said notes mere carried on the 
books of J. Vinson's estatc as a liability, and tha t  finding is  approved 
1)y tllc court; hut in addition thereto the court finds that  said notes werc 
nevrr presented for payment in  the manner required by law. 

S. ''011 or about 24 February, 1024, the Albert X i a l  notes were de- 
livrrccl to J. R. Willian~s, an  attorneg at lam of Clayton, W. C., and 
lir n a s  requested by the p l a i~~ t i f f  to forcclosc the sarne. Said Williams 
\v:~s thc rcgular attorney for the Vi i~son estate, but in this particular 
instalice lic was acting for the plaiiitiff, more as a favor than otherwise, 
:wtl charged nothing for liis services. At  the sale conducted by him, 
J. T. Viiison bid in  the land, but the sale n a s  never consumn~ated, and 
was :~bantlol~cd a t  the time. Finally on 15 October, 1925, said mortgage 
v a s  foreclozcd, a d  n deed niade to tlie purchaser by the plaintiff cor- 
poration, the land being bid in  for the sum of $723.00. 

9. "During the lifetinic of J. A. Vinson there were numerous business 
c1e;~lings hctnecn him a i d  ~Isl i ley EIorne Corporation and Ashley Horne 
and Son;  :ind after his death tlierc was a mrcting arranged between 
T. F. Vinson and Charles W. Horne, a t  which a settlement was agrcctl 
upon bet~vcen them i11 respect to said accounts. I t  was agreed that 
Pii iso~i should present his bills against L\shley Horne Corpora t io~~  and 
,lsliley IIornc and Son, and that  said Charles W. Horne should prcsent 
the bills of both concerns against the Vinson estate; a i d  that upon an 
agreement and adjustnlcnt of thcir respective claims, checks n-crc to be 
i.sued by each in settleinelit of the other's claims. 

10. "The parties agreed upon tlie ainounts due, each bg the other, 
 id J. T. Vinson, acting in good faith, and fully relying upon the 
ilitcgrity of Charles W. Horne, executed and delivered to liini checks 
nggrcgating the sum of $14,712.73, representing the amount that the 
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Vinsoil estate o w d  Aslilcy IXorne Corporation, and also clieckd for  
sewral  t11ous:~nd dollars, reprcsenti~ig the amount due I)y said cstate to 
M i l e y  Horne and Soli. 

"Charles W. Horne  in turn  was to execute and deliver to J. T .  Vinsou 
his checlrs in the total sum of $21,776.67, in scttlemcnt of all alrioulits 
clue liinl by Aslilcy I-Iorne and Son. 

"The checks issued by J. T. TTinson were deposited by Chr l e , ;  W. 
Horne, and paid by the bank, and his  cornpanics received the full bencfit 
thereof. IIonerer,  no cliecks were cvcr issued by hiin to J. T .  Tinson, 
esccutor, for  the agreed balance of $21,776.67, al t l~ough it was r7s- 
prcssly uiitlerstood and agreed that  lie should do so, and Vinwi'.: cl~eclrc 
to him were issued up011 that  undc~rstanding a d  no ot leis. 

"Charles W. Horne  ~valketl out of t l i ~  conferelicr n i t h  Vinson's cllrcks 
in his pocket, promisiiig to issue his checlcs in return ns won as lie could 
find his bookkerpcr ; but his bookkeeper must liavcl cliwl p ' i i r ~ d  ovor tlw 
rim of the earth, as no s~icll checks n ~ r c  tver issucd. 

"Shortly aftcr the traiisactio~i above sct forth -Ishlcy Horiie alitl So11 
welit into bankruptcy, and Vinson's estate fell heir to the i~ifiilitcsin~al 
tliridentls in such cases made and provided. 

"Crccch, the administrator, lias filed a claiin with tlic ban1ir~ptc.y 
court for  his claim of $21,776.67; but thcre is no el-icl~l~ce that any- 
t h i l ~ g  of l-aluc v i l l  ever be realized thereon. 

11. "The court finds that  a t  the wttlcmeiit bctncen J .  T. V ~ I I ~ I I ,  
cwvutor, ailtl Charlcs W. Hornc, referred to in finding Xo. 10, it wls 
conteinplated by the parties that  said settlement s h o ~ ~ l d  embract> nntl 
inclutlc 1111 claims and dcinailils then outstanding in far01 of cit11~r 1)arty 
ngainst tlic other;  that  a t  said xnectiag Chnrlrs Tv. IIorne reprcw~ltctl 
al l  of the agencies, corporations and coinbinations of the: h h l c y  ITornc 
estate. The court is  of the opinion that  inasinucll as C h ~ r l e c  TIT. Hornc. 
w i s  ill the active, actual and sole control of the different dcpnr t lnc~~ts  ill 
question, both as to the Ashley Horne  Corporation and Aqliley Horiie 
and Son;  and owi~ig  to the fact, a s  found by the rcfcrc- (approved 114. 
the court) that  Charles W. Horlic left the conference n-ithout giving his 
checlrs as  promised, tllere was a fraud practiced hy w i d  Charles Mr. 
IIorne upon J. T. Vinson, executor, and that it would be unjust, ill- 
equitable and iL manifest miscarriage of justice to p e r n ~ i t  the plaintiff 
in this case to recol-cr anything out of the defendant. 

12. "Tho court finds that  the claim of the plaintiff i!; barred 1)y the 
statute of limitations; and it also fiilds as a fact that  ally claim that 
the plaintiff might have had against the defelidant was included ill thc 
settlement referred to i11 finding KO. 10 hereof, and that  the plaintiff 
is not entitled to maintain this action for that reason, if for no other. 

13. "The defendant has entered rt counterclairil agaiust the plaintiff, 
a s  will appear by reference to the answer. T o  this ccunterclaim the 
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plaintiff pleads the statute of limitations. Tlie cause of action set out 
i n  the counterclaim is  also barred by tlie statute of limitatioiis, and 
this is  found to be a fact by the court. 

"A11 findings of fact by the refewe which are in harmony xit l i  t 1 1 ~  
foregoing findings by thc court, a re  approved; and all findings of tlic 
referee which are a t  variance with said findings by thc court are cli- 
approved, and overruled. 

"A11 exceptions filed by the tlc.fei~tl;~~lt vliicli arc ill liarmoiiy with the 
court's findings of fact a rc  sustained; and all other esceptions arc 
overruled. 

"Upon the filldings as hcreiiibefore set out, aud the coiiclusions of law 
arrived a t  by the court, it  is now considered, ordered and adjudged that  
the plaintiff i s  not elititled to recover anything by its writ, and the ac- 
tion is dismissed; i t  is also adjudged that  thc defendant is not entitled 
to recover anything on his counterclaim, and said counterclaim is dis- 
missed. 

"The costs of this action, including an allowaiice to the referee to bc 
fixed by the court will be taxed against the plaintiff, and the surety on 
i ts  prosecution bond by the clerk of this court. 

"Done a t  I'ittsboro, N. C., this 24 October, 1932." 
From the foregoing judgment the plaintiff appealed. 

Abell Le- S h e p a d  and B i g g s  Le- B r o u g h f o n  f o r  p la i~ l l i f ) '  
L a r r y  I. X o o w  for d e f e d a i z f .  

BROGDEX, J. Tlie t n o  paramount questions of law involved in tlic 
appeal a r e :  

1 .  I s  the claim of the plaintiff barred by the statute of limitations? 
2. Was there any evidence to support the findings of fact by the 

trial judge in findings Kos. 9 ant1 10 that there was a full settlcnient 
of all matters in dispute betveen all tlie part ies? 

Tlie referee found that  the first one of tlic Mia1 notes to the plaiiitiff 
matured on I January,  1922, and that there was an  acceleration clause 
in each note ('providing that in default in payment of either principal 
or intcrest that  the11 tlic whole debt, as  evidenced by the other bonds. 
should become due a t  once without demand. The entire indebtediless 
represented by the said bonds became clue and payable on 1 January ,  
1922." The trial judge approved this finding of fact. Consequently, 
as  Vinson died in May, 1923, the statute of limitations had cornmenced 
to run  in his lifetime. Hence C. S., 412 becomes pertinent to the in- 
quiry. This  statute provides in substaiice that  if the statute of limita- 
tions begins to  run  against a person in his lifetime and he dies before 
the bar is complete, and the cause of action sur~i res ,"  an  action may be 
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c~onmciiced a g i h s t  his persolla1 representatire aftcr the expiration of 
that tiinc a i d  within one year after the issuing of letters testamentary 
o r  of atlministrntion. . . . I f  the claim upon which the cause of 
actiou is based is  filed with the personal representative within the t h e  
above spccified and admitted by him, it is not necess3ry to  bring all 
;~ctioil up011 such claim to 1)revent thc bar, but no action shall be brought 
:~g;~ii lst  tllc l)crso11:11 ~ ~ c p ~ c s c n t a t i v e  upon such claim after his  final 
wttlenlent." 

,\pplying this statutc to tllc facts, two questio~is arisc:  First ,  did the 
1)laintiff file a claim ~ r i t l i i ~ i  one year wit11 the persond representative 
of J. -1. Vi~ison,  and sccond, did such personal representative admit the 
c . l~ in l ?  The statutc began to run  on 1 January,  1922, and this suit 
was brought ill July,  1929, so that  if the claim of the plaintiff was 
]lot filed with and admitted by the personal representative, the claim 
i +  outlan.ct1 and the plaintiff must go out of court. 

S o  1)firticular form is prcscribcd by law with respect to tlic ineauing 
of the tcrm "filinn." h~ somc of the old books i t  was intimated that  it " 
\ \ ; IS the duty of an  esccutor or admillistrator to "string the claims" 
qubn~ittctl to him for payment. Tlic qucstioil lins bee11 dislvssed in the fol- 
louiug casm: E'lc,nming c. E'le1n7ning. 83 N .  C., 127; U7/l i fchurst  P. Dey, 
D O  hr. C., 542; Il'ootllicf I . .  B ~ a g g ~ ,  108 PIT. C,, 572, 13  S. E., 211; l ' w n ~ r .  
1 % .  I S l t ~ ~ f l e ~ . ,  I08 X. C'., 612, 13  S. E., 213; G?.ady v. Itr17son, 115 N. C., 
344, 20 S. E., 518; Stonesfreel  v. Frost ,  123 K. C., 640, 31  S. E., 836; 
l l i n t o n  1 . .  I ' ~ - i t c h u d ,  126 5. C., 8, 35 S. E., 1 2 7 ;  Just ice  v. Qallcrt.  
131 I\'. ( I . ,  3!)3, 42 S. E., 550. These cases cnunciate crrtain indicia 
for solring the question involved: ( a )  The personal presentation of a 
(*lain1 to all admil~istrator or csc.cutor, stating the amount thereof, is - 
11ot :L suficieut filing to suspend the runiling of the statute when the 
ntliuinistrator is silcnt m ~ d  lieither rejects the claim nor admits liability. 
I . ' l (~nzn~ing c. Flcmming ,  supra. (b )  Thc mere holdi~ig. of a claim by a 
1)crsonal represcntativc n i thout  objection, is not per. sc an  admission of 
its correctness. (c )  Where the administrator advised the claimant that  
i t  was not necessary to get a lawyer "that he would see tlie judge and 
do ~rliilterer 11c said" did not :unount to a filing 01' waiver of tlie 
statute. G m d y  I * .  Wilson ,  sup7.a. A claimant cannot compel a n  ad- 
r~~il i is trator ('to string the claims," but if the validity of the claim is 
i q r c s d y  rccognizcd or admittcd, this will constitute a filing. Perhaps 
the clearest statement of the principle appears in Just ice  v. Gallwt, 
supr.a, ~vhere  the Court l~olcls that  a claimant has dollc all lie is required 
to do "when he has presented it to the adininistratoi- with sufficient 
identity as to tlic nature and amount of the dcbt, and i he admission of 
its validity by thc administrator dispenses ~ r i t l i  any formal proof 
tllcreof ." 
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rlpplyiiig these principles to tlie tridencc, it appears that  the secrc- 
tary and treasurer of tlle plaintifi corporation said:  '(After I gave him 
as ex'ecutor notice concerning the claim, Mr. J. T. Vinson came in a d  
looked over the notes. N r .  J. T. Virison, as  executor of the estatc of 
J, Arch Vinson, after I gare  him notice aiid after lie exan l i~~cd  the note, 
did not deny liability on the part  of the estate. H e  did not question thc 
clairn." Mere silence of a n  admillistrator w h e i ~  a claim is presentctl, 
does not suspend the running of the statute. Fleming c. Flenzzng, s u j i ~ r .  

However, the defendant Creech testified tha t  ''when I became admini+ 
trator of the estate of Mr. J. A. Vinson, I went over the assets nn(l 
claims neainst the estate. I found the Albcrt N ia l  note listed ill thc, 

U 

amount outstailding against the estate. . . . I reported to the court 
that  the claim v n s  unpaid. I had a n  audit made and filed it ~vit l l  t l ~ c  
clerk of the Superior Court." Manifestly, whether an  administrator 
has said anyt l~ing or not wlien a claim is presented, if such claiin is 
thereafter set uu on tlie books of account of the estatc as a liability of 
the estate, and so reported to the clerk in the official report of the pcmr- 
sonal representative, such act or conduct constitutes a filing of tlie 
claim. Therefore, the first question of law inrolred in the appeal must 
be answered in the negative. 

With reference to the question as to settleinent between the parties, 
i t  appears from the el ideme that  tlie H o m e  Corporation was com- 
posed of the children of ,\shley Horne. C.  W. Home, n soil of h h l e y  
Horne, was the president of the corporation and general manager of the 
business. C. TIT. Horne v7as also a member. of the partnership of Ilsllley 

qlllcP\ Hornc and Son, and the eridence tends to show that the Horne  bu ' 

n a s  carried on in  the same building, according to the same nictl~ocl~, 
and in tlic same offices, tlieretofore used prior to the death of ,lshley 
EIornc in 1913. Indeed there was eridei~ce that C. W. Horne had statctl 
that it was the same business and that  the whole estate was liable for 
the operation of the business enterprises. There was also evidence that 
on the night of 11 February, 1924, J. T.  r i l lson executor, had an cngagc- 
merit wit11 C. TIT. H o m e  to settle the mutual accounts between his testa- 
tor, J. A. Vinson, and the Horne Corporation, and the mercnntili~ 
business of Asliley H o r r ~ e  a i d  Son, and that after the amounts had 
been determined, Vinson, executor, ga re  a check in  full, nliich mas 
received by C. TV. Horne, and Horrie promised to give Virison a chcck 
for the amount due the estatc of his testator by Ashley Horne  and Son, 
on thc next clay. T h e  check was not forthcoining, and shortly tllereaftcr 
Ashley Horne and Son was adjudicated a bankrupt. 

I n  cases of this type the eye of the law sinks deep into the sitnation 
and dealings between the parties to discorcr the heart of the transaction. 
The law moves along straight lines to ascertain, establish and enforce 
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fu l idame~i ta l  justice between m e n  a n d  does not  dissipate i t s  energies 
i l l  fcllcing with legal fictions, bosing with lcgal shadow:, and  wrestling 
with legal puppets. 

It cannot be said t h a t  thcrc is  n o  competent evidence to  support  tlic 
findings of fact  made  by  the  t r i a l  judge to t h e  effect t h a t  there had  been 
a settlement between t h e  parties. Therefore, the f inch gs must  stand, 
and the  judgment is  approl-ecl. 

.2ffirmcd. 

MARY BELLE BROWN r. E. A. BROWN. 

(Filed 25 June, 1933.) 

Divo~ce E W u d p c n t  upon deed of separation held c,omplete bar to 
application for alimony pendente Me. 

Where the liusbancl and wife execute a deed of separation in conformity 
11 it11 the statutes, C. S., 2515, 2516, 2520, and without coercion or unclue 
influence, nliirh providcs for tlie transfer of certain real estate and per- 
sonal prol~crtg to the n i fe  and in nliich they agree to live separatc and 
:[part from rw!li olller and t o  release each other from all property and 
other rights arisinq out of the marital relationship, rnd the deed of 
sc1)aration is approved by a consent judgment upon findings by the court 
tlint tlie terms of the deed of separation were not injurious to the wife 
niid were fair and rcaronablr : Hcld. the consent judgmen, may be pleaded 
a s  a complete bar to the wife's application for alimony ~lendente  l i fe  and 
for rcasoi~ablc counsel fees, C .  S., 1666, in the wife's subsequent action for 
tlivorce a ?ncnsn ct t1~ol.0, C. S.. 1860, and an order denying the application 
for alimony and retaining the cause for trial upon the issue of the wife's 
right for divorce n mclzsa is not erroneous 

EROGDEX, J., concurring. 
STACY, C. J. ,  nnd Cosrion. J., dissenting. 

-\PPEAL by  plaintiff f roin Barnhill, J., a t  Chambers  i n  D u r h a m ,  
S. C., 20 September, 1932. ~ l f f i r n ~ e d .  

Plaintiff set f o r t h  fu l ly  h e r  grievances i n  her  c o n ~ p l a i n t  against 
tlefendant, and  Iier prayer  f o r  relief is  as  follows: "Wherefore, the  
plaintiff p rays :  first, t h a t  the plaintiff be granted a clirorce a mensa et  
fhoro f r o m  the  defendant ;  second, t h a t  the  defendant t e  compelled to  
support  the  plaintiff and  h e r  children according t o  h i s  means and  
station i n  l i fe ;  a n d  third,  t h a t  pending tlic final determinet ion of th i s  
action he  be required t o  contr ibute  a reasonable amount  for t h e  support  
of the  plaintiff and  said children, a n d  t h a t  the  d e f e n d m t  be likewise 
required to  p a y  reasonable at torney 's  fee to the plainiiff's attorneys, 
a n d  t h a t  she h a w  such other  a n d  f u r t h e r  yelief t o  which she m a y  be  
~ntitlccl." 
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'L'lle defendaut, ill amn-er, after denying the material allegations of 
plaintiff's complaint, says: "That these matters and things arc  not 
the propcr subject of an action by plaintiff against this defendant, as 
all of the material allegations set forth in tlie complaint of the plaintiff 
l ~ \ e  been fully, finally and con~plctely detrrmiiied and settled by a 
former judgmcnt of the S n p ~ r i o r  Court of Orange County, whicli 
judgment is now specifically pleaded by th is  defendant, upon the 
ground illat all of said matters and things hare  been fully and finally 
determined niid samc are now res jzidicafa.  Wherefore, har ing  fully 
:~ns~vered the complaint of the plaintiff herein filed, the defendant non 
asks that  said complaint be dismissed, that tlie plaintiff take nothing 
by her action, aud that  thc rlrfendant go without day and recover his 
costs as taxed by the court." 

T l ~ c  judgmcnt of Judge Dcrin, s i p c d  a t  December Term, Orange 
County Superior Court, set fprtli as a n  estoppel by defendant, is as 
follo~vs: "T l~ i s  cause coming on to be heard before tlie undersigned 
judge presiding a t  the 1)ecember Term of the Superior Court of Orange 
County a t  Hillsboro, and i t  being heard, and i t  appearing to the court 
that thiq action was commmced by the plaintiff against the defendant 
1)ursumt to section 1667 of the Consolidated Statutes of North Caro- 
lina to h a r e  secured to her from tlic property and earnings of the de- 
fei~tlant a reasonable subsistelicr~, and, it further appearing to the court 
that tlic plaintiff and dcfrndarit and their counsel hare  agreed up011 a 
d i ~  h ion of the prolx3rty of the defendant and a permanent separation 
of tlic plailltiff and defendant, all 2s set out in a certain separatioil 
agreement, dated 10 Dcccmbcr, 1925, a copy of which is attached hereto 
and made a part of this judgment. After due inquiry the court being of 
the ol)iiiion that the division of thc property as set out in the separation 
ngrcem~ut ,  is a fa i r  and equitable one and not in any way injurious to 
tlie plaintiff; it is non-, therefore, by consent ordered, adjudged a i d  
tlecrecd that the scpnration agreemmt made and entered into b e t ~ ~ e e n  
thc plaintiff mid defrntlant, a copy of wliich is  attached hereto, be and 
the samc is hercby in all rcy)ects approved, and that  tlic permanent 
c u ~ t o t l ~  of the rlliltlren of the plaiiltiff and defendant be committed 
to N a r y  Belle Bronn,  and that  out of the property conreyed to her, 
she shall support and maintain them. I t  is further ordered and decreed 
that  the defenclant pay all costs of this action, together with the interest 
011 the indebtdncss of $4,000 owing by him on the property awarded 
to his ~ v i f e  to 10 December, 1925. I t  is further ordered and adjudged 
that the notes licretofore made by the defendant and secured by deed of 
trust 011 the property awarded to the plaintiff be canceled within sixty 
(lays from 10  December, 1928, so that  thc same may not be an  outstand- 
ing liability of the  defendant. I t  is further ordered and adjudged that  
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tho dcfendaiit give the plaintiff imriicdiatc possession of the real (state 
described in said separation agrecmel~t, and that  the rents accrued 
tlicreon froni and aftcr 10 December, 1028, shall be p ~ y a b l c  to her. 
(Signed) W. A. De\ in,  judge presiding. By conscut : (Signed) -1. 11. 
Gralia~n,  attorney for 13. A. Bron.11. Xor th  Carolina, Orange C'oullty: 
These articlt~s of agrccmeiit entered into E~etvcrn E. .L 13rov11, of 
Orange County, S. C'., and Mary Belle Brox~il, of 01-angc County, 
S. C., tliis 10 Decelnber, 1028. Witi~csseth:  Tliat, ~ ~ l i t r c n s ,  tllc snit1 
E. ,l. Brown slid Mary Belle 13ron.11 were l a ~ ~ f u l l g  ~na r r i ed  in  A l l a i n ; l i i ~ ~  
County, Kor th  Carolina, on 11 Marcli, 1911. Tliat t l im?  ha re  been 
born of said marriage two children, O t m y  T3ro~r-11, now of the agc of 
12 years, and &ry Nadelaine Brown, now of the age of 11 years. Tliat 
the said E. A. 13ron11 ant1 X a r y  Belle Urowli lived togeth .s as inan and 
wife until 27 October, 1928, on wliicli date they separated, being uiial~lc 
to agreeably live together as man and wife; and nllereas, it  is mutually 
agreeable that  t l q -  shall each l i w  separate and  part froni tlie other; 
non-, illerefore, for  aiid in coilpideratioil of tlie conreyaucc to thv ~aic l  
Mary Belle Brown by E. A. Bro~i-11 of thr  followir~g two described 
tracts of real estate, situate in the t o ~ ~ i i  of Chapel IIilI, S. C., described 
as follows, to wit : (Description of property.) Which ronrcgnnce has 
been effected by decd of c\en date licrenith, tlic receipt of v l l i c l~  is 
liereby acknonletlgetl a i d  vliicli is accepted subjwt to c i icun~bra ims 
anlouilting to four thousai~tl dollars, ui t l i  iiltcrest paid thereon to 10 
L)cccn~bcr, 1035. Also the delivery of possession to Mary Bcllc 13ro\r-11 
of tlic liousehold and lritclic~l furniture now in tlic large thrclling-house 
oil tract number one above tlescribctl, csccpting therefrom olily the 
personal effects of E. &\. Broun,  one iron safe, and one n . : t l~n~t  bedrooill 
set. The  said E:. ,I. 13rov-n a ~ ~ d  Mary Uellc Bronil  do mutually agrcrx to 
live separate ant1 apart  from one auother, and -1 consicl~rntion of the 
said conveyance of real estate, to her, the said N a r y  Belle B r o n n  agrws 
and by these presents docs agree to release alid reliiiquisli all riglit of 
support, all right of dower, and all other personal and p .opcrty r ig l~ t s  
whicli she might llave acquired, against the person or ploperty of tlw 
said E. A. B r o ~ n  by r i r tue  of the aforesaid marriage, and does liereby 
~eceive  and accept the aforesaid deed in  full settleiilcnt ant1 satisfnction 
of all and every right that  she may hold against the pc .son or edtnte 
of the said E. A. Brown ill consequence of tlie aforesaid ~ n a r ~ i a g c ,  and 
she docs furtlier agree to aba~itlon, relinquish, and release ilic said E. -1. 
Brown of all and every right of suit that  she miglit ha1 I: against lliiil 
by reason of any act of abandonment that  he might hare  committecl 
i n  the past, and furtlier agrees to release him of any claim whicli slip 
might 11nve against hirn by reason of the aforesaid marriage. And in 
ronsitlcrntion of t l i ~  t lel i~ cry of the aforc~nentioncd dccd of coliveynllw, 
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1-ewipt of n-hich is  liereby aclmo~vlcdged, tlie said X a r y  Btlle Brown 
 doc^^ iierehy narec and obligate hcrself to look after, control, maintain 
and support the t n o  cliiltlrcn. Otwap Bronn  and Mary Madelainc 
13rovn, and further agrees and hinds herself to hold the said E. ,I. 
13roni1 free and l~armlcss from any claim wllicll the said minors Otway 
Brown and N a r y  Madelaine Brown ha re  or might ha re  agaiiist thc said 
E. *I. Bronn  for support and niaintcnancc. ,\nd the said E. A. Brown 
:qp-cez to release the snit1 N a r y  Belle T3rowi of all and evelap right of 
c ~ ~ u r t c s y  and all rights tlint he acquired in m y  property that  die might 
have 11y reasoil of tlic conr cyance herein referred to or otherxise, or 
might in the f u t m c  possrss. a i~ t l  all personal rights that he might ha re  
acquired against her by 7 irtuc of tlie aforesaid marriage, and the said 
E. -1. Grown does liereby surrender and give over to Mary Belle Brow11 
full and coinplcte cartJ, custody and control over the t v o  cliildren born 
of their niarriage, to v i t  : Otway Bron.11 and Mary &fadelaiue Brown, 
releasing unto tlie said Mary Belle Brown any rights vhich  the said 
E. -\. I5rown may Iiarc as the natural  father of the said children. I t  is 
iliutunlly agreed that the said E. ,I. Bronn  and Mary Belle Brown 
& d l  car11 live scparatc ant1 apart  from the other inclependcnt of the 
other to tlic same rstcwt a s  if they hat1 ~ i c . ~  cr been married and each 
shall in tlie future contract :uid be contracted n i t l i  i~idclxmlent of the 
otlicr to tllc full e~ te l r t  as if t h ~ y  had ncLr er  bcen marrircl. I t  is further 
n l u t ~ ~ a l l y  u ~ ~ i l c ~ t o o t l  ant1 agriwl that the esecution and clelivery of this 
i n s t r u n l r ~ ~ t  xntl the acceptance and registration of the samc sliall con- 
ttitntc n coi~~ple te  separation of the parties hereto to tlie end that  citlier 
m;ly do u i t h  tli& rcspectir r property as tllcy may see fit and that t h y  
may 1 ) ~  cnal~leil to makc, sell, colircy, or otlicrwise clisposc of said prop- 
erty free :uml tliscliargetl from l ~ u y  claini or dcinand presmt or prospec- 
tire I\ hirh r5illlc.r lmrty might othern i,ic  ha^ e by virtue of their rnarriage 
h c r c i i i b t f o ~ ~ ~  referred to. l u  testimony whereof tlic said E. -1. Brown 
m i l  Mary IMlc  Brown l i a ~  c I~crcunto set their hands and seals thiz 10 
I)c.ceml)cr, 1926. E .  A. 13ro~vn (Seal)-Mary Dclle Brown (Seal) ." 

Tlio judgliic~lt of t!~e court 1)clon is as follou s : "This cause coming 
oil for hearing hcforr hi, Honor, M. Y. Barilliill, judge, a t  Cl~amber* 
in I)url~:lni, S. C.. on T U P S C ~ : ~ ~ ,  20 September, 1932, at I d  :00 o'clock 
noon, upon the motion of the plaintiff asking for an  order directing the 
dcfcn(1aiit to pay to tlic plaintiff a reasonable monthly amount for the 
sul>port of t l ~ c  plaintiff and her children, and  for reasonnblr attorney's 
fee, pcn~ling the final trial of the action, nliicll is in the naturc of n 
suit for d i ~  orw n 1 ~ ~ 1 1 ~  e i  ilio7 o :  and after hearing tlie pleadi~igs read 
by attorneys representing both 1)arties to this action, and the plaintiff 
tllrougli her a t t o r n q ,  X r .  Robert T. Gilcs, liaring admitted that practi- 
(.all\- t l ~ r  smnc allegntio~ls as conta i~~ct l  in -1rticlcs I. IT, 111, IT, T', TTT. 
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and V I I  in tlie present complaint were embodied in  a foriner coinplai~it 
filed by the plaiiitiff oil 2 November, 1028, aiicl that  a detd of scparatioi~ 
was duly entered into betveen said plaintiff and tlefrn~lant on 30 I h -  
cembcr, 1028, ~vliicli tlccil of separation, after bciug duly approvcxl 1)y 
the court, was recorded ill the office of the register of deeds of Orange 
County, ~ n d  that  the provisions embodied in saitl dcetl of scparatior~ 
w r c  aplvovetl anc1 rollfirmed by a final judgnleiit signcc 1)y liic Ho11or, 
W. A. Devin, judge presiding a t  the December Term of Orarlgc Suprrior 
Court, 1928. Now, therefore, upon t l ~ c  foregoing facts, the court is of 
tlle opiiiioii tliat the iilotion of the plaintiff i n  tlir preseiit action callnot 
prevail and tliat the plaintiff is barred by the fornwr j ~dgmcn t  of tlica 
court tlealing with the same subject-matter, and tlic nlotioli of plaiiltiff 
for molitldy iiiaiiitcnnricc ant1 support for licrself and 1 1 1 ~  cliilclrcii ail(l 
attorneys' fee. pellding tlir f i i~a l  trial of this suit for tlil-ow(, is accortl- 
ingly tlcnictl, and the action is allo~vcd to remniii on the calendar of 
the Orange Superior Court for  the determination of tlic questioli of 
clivorcc suctl for in said complaint, and for this pur1)o.c only.'' 

The tlefmdant, after plcatling estopptl ill his aiisner to hi5 nifv'. 
coml~lailit, among otlicr things says: "At the instigatioii of plair~tiff 
(his wife) this defendant n a s  conimitted to the State liospital for the 
insane . . . that  lie n a s  released over her (his ,rife's) zealous 
activities expended in  preventing said release . . . tlint a jlwy of 
Orange County citizens rlcclaretl defendant sailc during the mo~it l i  of 
July,  1928." The defend:llit further says: ('Tliat defcnclalit's hcnl t l~  1i:l. 
been bad for sewrnl years arid that  he is  uuable to do hard p h y ~ i ( ~ ~ l  
n-ork, but in order to t ry  to makc a l i ~ i n g  lie lias bec>n operatilip a 
s n d l  furniture store; Illat the capital i rwstet l  ill saitl furniture s t o ~ c  
is only $600.00, of nliich aniount defeiida~lt owns oiie-llalf. Tllnt clc- 
feritla~it llas further heen renting ,z room in which to s1et.p and 1i:ls 
been paying thcwfor the sum of $1.23 per week, aiitl 1 as ill order t o  
save as mucli as possible done liis o ~ v n  cooking over a siiiall oil sto\.c. 
in the baserilelit of tlie furrliturc store wliicli he is nxv  attei~ipting 
to operate. That  considering board mid lodging and eloihcs, tlefeilrla~it 
asserts tliat he has not espeiiclcci upon hiinself rnore than $104.00 (luring - 

the past eight months and has been just as economical n :  i t  is liunin~ily 
possible to live, trying ill e w r y  way to sure, but due to cl.yre~sed cor~di- 
tions, defendant has been uiiablc to acquire or save all). property and 
that now if a settlcmcnt of hi.: obligations nrrr :  had, he lroul(1 be found 
to be illsolvelit." 

Tlie plaintiff csccl)tctl : i ~ d  ~1ssigile~l C I T O ~  to the judgl~l\wt a' bip~tvl 
and appederl to the Supreme Court. 
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CL.~RKSOS, J. Tllc 0111~ question iur-olred on th i s  appeal  is  wlitdler 
the conse~lt  judgn~cbnt alld separation agreement made  between plaintiff 
allil d c ~ f c ~ ~ d : ~ ~ ~ t  i q  n har  to p l ~ i ~ r t i f f ' s  action n11t1w ('. S., 1666. TiT(, 
think so. 

sq) i l ra t io~ l  ; ~ g r w i l ~ e l l t  betwr'c'l~ husband a d  wife mus t  be f a i r  : n d  
rcasowlblc :i11(1 e ~ ~ t e r e d  into without coercion or  undue ii~flucnrc~. S c l ~ a r a -  
tion :igreclrlcllts a r c  not far  o m 1  by l n ~ r ,  but uilclcr certain circumsta~lce. 
a r c  r L ~ r o g l ~ i 7 ~ d  by , & t i ~ t l i t ~ s  nl ien signed ill conformity thereto. C. S., 
.)31.i, . ) , i l G ,  2329;  ?'trylor 1%. Ttrylor, 197 N. C., 197, 148 S. E., 171. 

T11c terms of a  parati ti oil n g r c w l r c ~ ~ t  bet\\-ccn 11ush:md m i l  n i f c  ncrcL 
cwforcwl ~ I I  l'c'elc t 1 . .  Pcc,lt I , 202 N. C.. 128. 011c  of the ljror isiolr\ i l l  

this q : l r a t i o ~ l  agreonmit  bctnccw plaintiff and  defendant is clcnrly 
stated as  fo l lons :  ''The said E. ,\. B r o ~ r n  a 1 ~ 1  XLory Cclle 131m\ii (10 
niutually agree to l i re  separate  ant1 a p a r t  f r o m  one another, aucl in coil 
sideratio11 of tlic said conreymce  of r c d  ?stat(>, to her, thc said Jim) 
Belle Dro\vi1 agrees and  by t11cs.c preients does agrce to release axtl re- 
linquish al l  r ight  of support ,  a l l  r igh t  of doricr, and  nil other pcrqonal 
and  p o p c r t y  r ights  nllicll she might  liar-c acquired, agaiiist t h e  ~ C ~ Y O I I  

or property of the said E. A. I3rouii hy ~ i r t u e  of t h e  aforesaid marriago, 

~n ig l l t  11ar c : ~ g a i l l ~ t  l l i i~ l  1)y r~aso11 of tlir nforcsaid marriage." 
I)cft>i~(l:lnt ha5 ful ly  pcrfur~lletl  his  part of t h c  separat ion agreclnel1t 

\ \  it11 plaintiff all(] consent judgment. Plaintiff received certain prop- 
c ~ t y  on the  tlisti~lct agrecmel~ t  t h a t  i t  n a s  to rclcaw a ~ l t l  r e l i ~ ~ q u i ~ h  all  

S l ~ c  n a s  mi j l i r i s  ~r l ic i i  she c o ~ l w l t c t l  to tllc judgment an11 made  t11v 
: r g r c ~ ~ l i e ~ i t - - - ~ ~ o  f r a u d  or mistake i.: :~llegcd on  her  lxlrr. W e  th ink  that  
.11r~ ib c'stolqxtl 1,. the j ~ ~ t l g l n c l ~ t  niitl a g r c m l c ~ l t .  

TT'~ do i ~ o t  t l l i~l l i  I:t/~lrl/ 2 % .  I Iu~loy ,  127 S .  C., 474, applicable. At 1,. 
473, it  is saitl : " S o  w p : ~ r a t i o ~ l  is  h i l i t ~ d  a t ,  exen, anti the niat tcr  scclll. 
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'I'll(, court belon also statctl i n  tlie juilgniciit : "The actioii is allowed 
to ~ c ~ t ~ a i l i  011 tlic calcndar of the Orange Superior Court for  the de- 
tc~rniill:~tion of tlic questiol~ of divorce> succl for in said  complaint, and 
for t l ~ i s  purpose only." This actioi~ is also for divorcc a mensa e t  thoro 
u n t i c ~  ('. 8.. 1660, a i d  it is rctainccl for that purpose. ,'lcnfz Y. L e n f z ,  
103 S. C'., 742. Sce Sanders zl. Su~rdors, 167 S. C'., 317; Archbell v. 

. I  r ( l rbc / / .  1.ix S. C., 408. 'I'lic judgnicwt of t11c court b e l w  is 
-\ffirlllctl. 

~ ~ l t O l r l ) l ~ . . \ .  .J., ( ~ ) ~ l c u r r i ~ i g :  Tlw niajor 1)oilit i n  the casc is wl~etlicr the 
trial judge had tli(3 poner to ~ n a k e  tlic rcquestecl a l l o ~ v a i ~ c ? ~  to thc plain- 
tiff. Olniously, an  nllo~vancc to  a n if? hy whatewr r arne called, is  
1):1,~:1bl(~ from tlic estate or earnings of the 1lnL;bantl. and necessarily 
;tffccts 11 property right. I t  nppc:lrs from tlic record that tlie liusbaild 
i111t1 n i f (% rntcrctl into an  :~grccment with tlic approval and sanction of 
:I court of justice ~jllcreby tlic partics should live '(separate and apar t  
fro111 tllc other ii~dc~pentle~it of t l ~ c  other to tlic sainc cx-c~i t  ns if they 
I t ; ~ t l  i i w w  I)t.c11 u~arriecl, ant1 ( ' a ~ ' 1 ~  sliall ill tlic future contract and be 
cmltr:~cttd wit11 i i i t lcpc~~lt le~~t of t l ~ c  o t l i t ~  to the full osicnt as if they 
11ad ncver brew ~riarricd.' ' I t  is further agreed dint the wife ('does 
1ic~cl)y r~wiv(5  atid a c c ~ p t  tlic aforesaid tlecd in  full twttlcment and 
satisfaction of all and every right that  slic niay liolcl ag:) list thc 1)erson 
or estate of said E. A. Brow11 ill colisequence of the aforesaitl ~narrjagc." 
r 7 

111t, right to support g r o ~ ~ s  out of tlic marital  statuq and is  personal 
to the nife.  1 1 1  other vortls, if the n i f c  docs not seek sup ~ o r t  in accord- 
ance with the provisions of the statute. no one else hat  ally starldiag 
in court to sl~calr for 11cr or to cnforcc l i c ~  rights in that  particular. 
Public policy ~ccogi~izes  the riglit of a \life to contract with her bus- 
band with reference to mutual  propcrty rights or n i t l i  reference to 
separation :~g rcc i~~en t s  based upon a mutnal  release of property rights. 
I f  tlic riglit of alirnouy and coui~scl fees is n l~roper ty  rig1 t, growing out 
of marriage, and tllc wife 11:t~ tlic po~ver to contract and does' coiltract 
with refcrcncc thereto, nit11 tlic approral  ant1 saliction of a court, then 
i t  ~vo11ltl wein that a judge liad no tliscrctio~i i n  the matter. Discretioil 
c>xists only v l ~ o u  a n~wtter is open for ncgoti:ition nut1 i ~ o t  precluded by 
a provisioli of the la\\ or a 1 nlid agreenlcnt of tlie parties. Conscquently, 
I am of the opinion tliat tlie trial judge lincl lieither the power nor tlic 
discretion to dip his liand into a pocket nhich  was protected by a valid 
contract of a person under 110 disal~ility and under tlic w1~ni11 sanction 
of tlw judg~nc l~ t  of a court of co~~ipet twt  j~~risclictiou. 

STACI, C. J., tlissei~ting : This is a civil ac t io i~  for tlir.orce (1 ntelzsn 

r f  thorn ui~clc~r C.  S. ,  1660. 11 it11 i ~ p p l i c a t i o ~ ~  for alinloli~ p e n d e n t e  lite 
nilder C .  S., 1666. 
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S e ~ e r a l  years  pi.ior to  tlic bringilig of tlw present action. l~lni l i t i f  
instituted snit ag:~illit  t l i ~  tlcfendant f o r  subsistence ni t l iout  t1i.i-orc.~ 
under  thc  prol isioni of C. S., 1667. Pentling final dctcrmin:ltio~i of 
said action. plaiiitiff and  defendant csecuted a srparat ion agrccmellt, ill 
which, nrnorlg other  tll i~lgs, i t  ~ i a s  proTidei1 t h a t  certain rra1 estate 
\honld bc c o ~ i ~  eyeil to  the  plaintiff out of nhicl l  ~ h c  T\ as to c:\rc fol  
licrself and  two niinor children, and  both husband mi(1 T\ ifc reciprocall? 
~ilidcitooli to wlease c:rch otlier f r o m  a n y  ant1 al l  property right,, 1)tXr- 
so11:11 obligatioils ailtl l iabilities of a n y  wit1 e l  c ry  liilltl, which l m l  ariceii, 
o r  might  thereafter  arise, out of, o r  011 account of, their  s:litl m:wringc. 
T h e  tlefelltlal~t lias complicd n it11 his  par t  of the  cmtrnc t .  

T h i s  agreement n a s  filed as  a collseilt juclg~licnt ill the c a ~ .  n l l l c l ~  
.judgment f u r t h e r  rc,i2itcs tha t  a f te r  duc  inquiry, the  court is of opiilioll 
"the division of the property as  set out i n  tllc scparn t io l~  agrccriicnt ic: :I 

f a i r  and  equitable one and  not i n  ally n a y  itljurious to tlic plaintiff." 
I'po11 application for  alimony p n t l e n f c  ltfc ~ I I  tlie i n s t a i ~ t  snit,  thc 

nfoic~:lid j l ~ d g i ~ i ( ~ ~ i t  \ \a ,  hilt1 to  1)c all cstoppcl o r  a b a r  to  pl'lintiff', 
r ight  to alimony p e u r l r ~ ~ f c  11fc ant1 reaio~iahlc  counsel fecs i n  tlic present 
1~rocceding. T h e  cause Tr as  retainctl fo r  a t r inl  011 tlic nllegntions looking 
to a ( l i ~ o r c c .  

a l r t ic les  of sepnratioii 1)ct\i een I iu~hant l  :111(1 n i fe  I\ ere  originally rc- 
qaliletl nu u n e ~ i f o r c ~ a l ~ l c  ill tlie ~ o u r t \ ,  11crauie contrary to pllhlic p o l i r ~  
(C'o1T;n.s 1%. ( 'o/ / I II<.  62 S. C., 133)  ; la tcr  they n e r e  t l i o ~ ~ g l ~ t  t o  rest 011 

tc~~iuous  grou!~tl ( l s ~ ~ t 4  b s 1%. ,~ 'pul ,  \, !)C S. C., 527) ; but  wit11 cubsequent 
t*!i:rngcs ill t l ~ c  s tatute  l a n ,  t l l iy  v c r e  uplleltl n h c r e  the scl)nrntion hat1 
,111~atly takcv place or  ininlt~tliately f o l l o ~ ~ e t l  ( A ?  t 11 bt 11 7 % .  . I 7  t 7~l)rll  
1.5s N. C ,  4OS. 74 S. E., 327;  X o o ~  1.. J l o o l c ,  185  X. C'., 332, I 1 7  
S. E.. 1 2 )  ; :111(1, fiually, i n  L ~ i ~ f z  1 % .  Lenfz ,  193 AT. C., 742, 1 3 s  S. E., 12. 
:I llusband n:lr rcqnired to ahltle tlic t e rmi  of h i s  ::greixtrlcnt ereii nftol. 
t1i.i-orce. Si,e, also, h'. 2). Cossc~f f ,  202 S. C.. 641. ; ~ n d  7'tt~/li1r r .  Y'c(y70t 
197 S. C., 197, I 4 8  S. E., 171. 

C'oncctling tha t  the  language of the il15taut :~grc ' e l~ le~ i t  is  broad L I ~ O U ~ ~ L  

to c m e r  property rights, persolla1 obligations mid liabilities of a n y  ant1 
c , ~  t ry Biiitl arisiilg out of the  mar r iage  status, still  i t  docs not fol lo~\- .  
as  being n i t l ~ i n  tlie contenlp1:xtioli of the parties, tliut. i n  c7ase of sul)sc>- 
p e n t  actioll f o r  c l i ~  orce, a n y  mat te r  of la\\. o r  judicial diser~t ioi1 n r i s i~ ig  
t l ierc~i l  should be regarded :I$ c o ~ c r c d  by said agreement. 1)nl idcon  1 

Ilncitlso~z, 180 N. C., 623, 127 S. E., 682. Undonbtctlly, tlic judge lnigllt 
t:llte tlie separation agrtcnient illto account i n  p a s s i ~ ~ g  11pon the p l a i ~ l -  
tiff's application, hut i t  is not consitlcretl as  ail c s t o p p ~ l ,  o r  a 1 ~ r .  to I I ( ' I  
r ight  to iliake the  applicntioll. 

T h a t  articles of separation and  a d i ~ i s i o n  of property do not bar  
the nifc's claim against her  l ~ u ~ l ~ n n t l  f o ~  t ~ n i p o r a r y  alirnorlv or snit 
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illollry ill a n  action f o r  dirorce, where she has  not sufficient means, is  
tllc Ilolding i n  JI i l ler  v. l t f i l ler,  1 N. J. Eq., 386, IT'ilson 21. Wilson, 40 
l o n a ,  23.3, Killiam v. R i l l i m n ,  25 Ga., 186, Coles 2'. C'cdes, 2 Md. Ch., 
341, :~u t l  C a w p l ~ c l l  I ! .  C~tm117)r71, 78 Towa, 482. Scc, also, valuable note, 
83 - \ i n  St. Rep., 859, cf scq. 

( 'OSAOH,  J .  I C O I I C I I ~  i n  the  t l i s s e n t i ~ ~ p  o l h i o n  filed hy Stacy, C. J., 
i11 this  nppcnl. 

T h c  duty,  both lcgal a n d  moral,  of n Imsbnncl to  support  h i s  wife  
docs i ~ o t  ar isc  out  of contract,  nor i s  t h e  r ight  of thc  l r i fc  to  support  
by l ~ c r  l iusba~ld  contractual  i n  i t s  origiu. B o t h  t h e  rig1 t and  the  d u t y  
arise out  of a i d  a r e  iilcidcnts of tlicir mar i ta l  status. Therefore, neither 
the. r igh t  nor  tlie d u t y  a r e  subject to  contract bet\vecn tlic husband and  
wifv, by which tlie wife  is  depr i red  of her  r ight  o r  t h c  husband relieved 
of his  duty.  Tl ie  power of a court  i n  a proper  case to  order  tlie hus- 
band to provide reasonable subsistence f o r  liis wife, perlt lcnfe l i te,  a n d  
to pay Ilcr ~ o u n s e l  fees, i n  accorda~icc wi th  s tatutory regulations, is not 
:~flectcil by the provisions of a separat ion agreement between the  lius- 
11a11cl niid \\if?. Tlie S t a t e  a s  a social agency is  interested t h a t  the wife 
4 :d l  ]lot be depr i rcd  of hcr  r ight  o r  t h e  husband relierctl of h i s  duty. 

1 t l i i i~li  tllcrc was e r ror  i n  tlic order  i n  the  instant  case, denying tlic 
i~l~plic'ntion of tlic plaintiff a s  a ~ m t t e r  of law. 

(Filed 28 June, 1933.) 

1 .  Nvidcnce H c: Wills 1) 11-Declaration i n  intci.est of declarant lielcl 
incompetent as hearsay and irrelevant to issue of mcutal  capacity. 

Tlic nieces nncl nepliens of deceased filed a caveat to her will which 
was tried solely on the question of the mental capacity of testatris. 
Cnrcators introduced in eridence n declaration of their deceased father, 
l)rotht!r of testatris, which liad been entered of record in the public 
records in a certain county of another state and which set fort11 
ileclnrant's contentioil that he had not been paid his dstributive share 
of liis fatlicr's estate and which sought to preserve eridencc thereof for 
the benefit of declarant's wife. Tlie will devised tlic property formerly 
colnprising tlic estate of testntris's father. Hcld ,  the tle-.lnrntion was in 
the interest of declnrant and was incoml~ctcnt as  1ie:wsny ericlencc alld 
was irrelevant to the issue of mental cnpacit,~ i n r o l ~ c d  : n  tllc trial, and 
its atlmissioi~ constitntrtl rcrt'rsil)lr cvror. 



2. Evidence H d-Declaration made by pwty interested in event is in- 
conq~tent to prove pedigree. 

In  order for a declaration 11s to l)c'digrce to be competent in evidencv 
it  is required that i t  be made a j i te  l i t c n ~  n~otam and that the tleclarant 
he disinterested, and a tlttclaration made by the father of carentors which 
in substance sets forth the dcclnrant's contention that he had not been 
paid his ilistrilmtive share of his father's estate and failing to identify 
c:lrc:ltors as  Iris sons is held inco~npetc.nt to prove blood relatitmsliip in 
c3arcators' netion to set aside the \\.ill of their father's sister disl~osin:. 
of property fornxerly c.omprising the cstixte of trstntris's father. 

of S a ~ i ~ w a .  
Sudic  Hnrgrovc  tlicd 13 April,  1930, l e a ~ i n g  a labt nil1 ant1 testament, 

\\ llicll as  executed 011 27 February ,  1906. T h e  n i l l  is as  fol loxs : "This 
is to be a 111clnorial to o u r  fat lwr,  H c ~ ~ ~ j a n i i i ~  H:ws~.o\  e fro111 11ii tli111gll- 
ters, E. ,I. arid Sutlic H a r g r o ~  e. 

1. "Sutlie I I a r g r m c ,  of tlic county of Sarnl) io~l ,  i n  the Stat(% of Xort l i  
(larolina, near  Faisoil, do give nnd bequeath to tlic t rusters  of tllc 
Episcopal Church  i n  the Dioceic of Eabt P a r o h l a ,  i n  the  S t a t c  of Nor th  
Carolina, all  m y  p c ~ r w i ~ a l  a i d  real cstate to 11211 c and  hold, t l i ~  real eitatcL 
to be held i n  fu l l  f o r  one 11u11drctl years. I f ,  a t  t h e  crul of that  tinw, 
the  Bishop a n d  trustces think i t  the  best f o r  the gootl of tlic c.11urc.11. 
they c a n  sell one-half of the land mid Itecp thc~ half on uhic.11 1113 
fa ther  is  buried. I f ,  a s  t ime  goes on, they, the  bishop a n d  trn5tees think 
best to  wl l  more, they can  sell a l l  but  one hml(lrect acres, ant1 th i s  on? 
huntlrcd acres, which is  t o  be around m p  father 's  g r a w ,  is  t o  l , ( k  licltl 
by t h e  church as  long a s  i t  stand. 

'(Om-half of tlle i ~ l c o m c  of this  propei.ty i~ to he u s 1 1  f o ~  rhc. gout1 
of t h e  church, ns the  bisliop and  trustees sllall dccide; the other  half 
to be used to send good preachers to  t h e  scatterwl church people. not i l l  

a n y  part icular  place, but  vlierever the  bishop, wi th  his  S a ~ i o r  to guitlc 
him, th inks  i t  xi11 help h u m a n i t y  to be better. ,I report  of the  usc ant1 
the amount  of the income is  to  hc niadc by tlic bishop and trurtccli 
every year  to  the  council of the Diocese. 

"NOW f o r  the  minor  bequests: T h e  Kcgroes t h a t  belongetl ro Uenja- 
~ n i n  IIargrove a r c  to 11aw one acre of ground to bury  them and their  
families a t  the  S e g r o  graveyard.  T h e  Segroes  tlint belonged to Bell- 
, jamin IIaigrol-e, ant1 a r e  011 the  place w l ~ c n  1 die, arc. to  11avc a liuitle 
their  lifetime, not  a living but  n place t h ~ y  call call liorne, niitl fire ~vootl 
f o r  their  personal use. A t  tlic ternliiiation of t h e  lives of the said 
Segroes,  their  i i~ tc rcs t  shall l-cst i n  the t r n ~ t e e s  of t h e  Diocese of E a s t  
Carolina, i n  tli(, S t a t c  of Sort11 Carolina, i n  lilw rnanner as  tlic othcr 
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"KO\\-, I want  m y  clogs t h a t  I l ~ a r c  m l ~ c n  I die to  be t,&n care of and  
ilot sold 11.~1- abused dur ing  their  lifetime. 

( L  T Ao\v 111y last request is to  be bnriccl by t l ~ c  cliurcli aiitl be pu t  nwax 
decently when I die. 

"I llcrcby reyokc al l  other  wills by m e  heretoforc ~ n a d c ,  and  made  
37 February ,  AD. 1006, th i s  will. S u d i c  Hargrove." 

Thereafter ,  i n  1931, E. C. I I n r g r o r c  and  U. F. I-Iargrow, iieplic~vs 
of the dcceasctl, filed a ca rca t  to t l ~ c  will, alleging tliat "Sudic H a r g r o r c  
did not l i a w  the  capaci ty to  malic ant1 execute a will, aiitl that  s l ~ c  was 
liot of souiltl r?~id disposi~ig niintl and  memory a t  a i d  d u r i n g  the  said 
tiine." T h e  evidence tenclcd to  s1101v tha t  13en EInrgrow h a d  f i x  cliil- 
dren, to  wit,  Jol in  A. I I a r g r o ~ c ,  Wil l iam, George W., El izabeth or Liz- 
zie, u i d  Sudic.  Wi l l i am lost h i s  iiitercst i u  llis fa ther 's  estate by  r i r t u e  
of the power of sale ill n inortgagc. Joliri A. also clisposcd of his  interest 
ill t l ~ c  cstatc. Gcorgc R. 1Iurgro1-c lef t  Sort11 Carol ina ill 1877 or 
1879, :liitl tlicl not re tu rn  to  S a ~ i i p s o i ~  County uu t i l  1923. El izabeth or 
Lizzic I I :~rgrovc  died i n  1905, deris ing her  property to 11cr s i s tw Suclic. 
T h e  cvitlmice f u r t h e r  tcntlcd to s l~on .  tha t  t h e  sistcrs, Elizabetli  n 1 ~ 1  
Sudic, liwcl togct l~cr ,  by tl~ernr;clws, un t i l  tlic cleat11 of Elizahctli, and 
tlicrcaftor the twta t r ix ,  Sudic  E I a r g r o ~ e ,  l i rcd alolie un t i l  tlic t ime 
of lier dcatli. Tlie plni~i t i f fs  a r c  heirs  a t  l aw of George W. 13:wgrov(!. 

L\pprosi i i~atc~iy o m  lill~~clrctl  n-itiie~scs testified a t  the t r ia l .  Tlie 
c.ave:ltors oft'crccl : ~ p p r o s i ~ i i a t c ~ l y  for ty - th rw witiiesses, and  the  pro- 
pouudcrs al) l ) rosimatcly fifty-ciglit witiiesses. Tlic tcstiinony of tliesc 
wit11es~o.~ i n  I I I : I I I ~  ilist:1!iccs is totally irrccoi~cilnblc. N:riiy of tlic: wit- 
iicsscs fo? the cn~.c:ltors tc'stificd t h a t  Sutlict I I a r g r o r c  had  bceii crazy 
for  lilany years  and  did not 1i:lr.e sufficient mental  cap:~ci ty to  makc i~ 

will. Tlic \vit~iesscs fo r  t11c propoulidcr testified tha t  sl:c n.as a college 
graduate ,  lint1 been :L scliool tcaclicr, mas a n  unusu;rlly br ight  nnd cul- 
tured woman, ailtl several tlccds and  conrcyalices of 1:111d :liirI t imber  
n e r e  offered i n  evideuce, which lint1 h e l l  made  and cwtu te t l  by t h c  
testatrix since tlic datc  of tlic d l .  

F o u r  issues were submitted to tlic jury a n d  two of then1 were ans~veretl 
by consent; t h a t  is, tliat the paper-wri t ing \\.as duly excxuted a i d  t h a t  
the c:lveators a r c  the iiepliews a i d  next of k i n  nlitl heirs  ,at  law of 
Sudic  I Ia rgrorc .  Tlic t h i r d  a n d  four th  issues v c r e  ariswcrecl by tlie 
ju ry  ill tlic ilegativc; t h a t  is, t h e  j u r y  found  t h a t  tlie testatrix did not 
h a r e  sufficient lnelital capacity to csecute a will, a i d  :hat t h e  paper- 
wri t ing propounded f o r  probate  was not llcr last xi11 a:ld t c s t a m e ~ ~ t .  

F r o m  jutlgnicv~t upon tllc rcrclict the  propounders appealed. 

l i u i l ~ r  LC Litiflev for propounders.  
, I .  Friisorl T h o m s o n  and 11wgh B r o w n  Campbel l  for carseators. 
.Y. 1V. Outlaw of counsel. 



~ ~ ( I c i n ~ s ,  J .  George TIT. H a r g r o r c ,  the brotlicr of testatrix, a i d  f i l t h ( ~ ~  
of the  cal-cirtors, Ic'ft his  liorrie i n  Sampson Coullty, xortli ( 'aroli~ia, i n  
1877, o r  1879, and  n.cnt to Tcxas. T h e  cal-cators introducctl ill cvitlrnc(l 
over t h e  ol)jectio~i of thc p~~opoull t lers  all affidavit l ~ n r l ) o r t i ~ ~ p  to I ~ n \ . c j  
been made  1)p George W. Hargrove,  alltl rccortlcd i n  1)ccil Rook IT-2, 1'1). 
579 and  SO, of the public records of t h c  clerk of t h e  couiity c ~ ~ u r t  of 
Laninr  County, Tcxas. T h i s  affidal-it is as  f o l l o \ ~ s :  "State of Texas- 
county of L a m a r  County, Tcxas. I<iio\r. :ill men  by these presents: Tha i  
T, G. W. Hargrovc! no\\. resiclc~rce i n  saitl county and state, thc saitl 
G.  W. Hargrol-e, 1)eing a son of Bcnjamiii Hargrol-c of thc. S t a t ( >  of 
N o r t h  carol in:^ a d  County of S a m p s o l ~ ,  the, saitl Bc1lj:lmin ITarg~.ol-c 
being deceased, h i s  property being proportioned :~~nol lgs t  his heirs, to 
wit : J o h n  A. H a r g r o r e ,  ~ ~ T i l l i a n ~  1%. Hargrovc,  George W. J la rgrorc ,  
Elizahctll .J. I Ia rgrorc ,  a ~ i d  Susan IT. I I a ~ g r n v e  in the  p r o ~ x t : ~  of silitl 
property each of the heirs  were perfectly satisfied wi th  their  par t  of 
said property, tlie said G. TV. H a r g r o w ,  did b:lrgai~l, sell and con\.c3y 
to said El izaheth J .  Hargrol-e  h i s  intercst ill saitl estatc tlirongh Jutlgc. 
A. 12. McCoy hini  tlic said judge h n v i ~ ~ g  :I po\vcr of attorney to  settltj 
otf a11 tlcbts tha t  hat1 acwwed agniilst said G. W. 11. tllc : r ~ ~ i o u ~ l t  of sncal~ 
was $1,000, one thousand dollars tllc saitl -1. -1. XcC'og I y  I I I ~  c~)~ is twt  
t l ~ c  said G. W. IT .  sell and colirey to saitl El izabeth , I .  Tlitrgrovc 130 
acres of land i n  said county a ~ i t l  S t a t c  of S. (J. s i tuate  10 111ili's o :~ i t  O F  
the county side ant1 also v h c r e  tlic W i l m i n g t o ~ i  :iiid Jialeigli ('0. ro:ltls 
cmss the Goldsboro and Clilitoll (lo. It. tlic boundaries of land 011 

tlic south thc  Goldsboro ant1 C'liuto~i R., on tllv w s t  i t  (~xt(~lltls to the 
?is runs  ('lla])pel on the north 13. S. H. I-Iargrore line 011 t11ti lr.cl-t 1,)- a 
c.re~Ii I ~ I I O T V I ~  :IS the S i x  I t u ~ t s  c.ontlitiolrs of salc of saitl p r o l w ~ ~ t ~ ,  t o  \ \ - i t :  
T h e  said Q. TT'. 13. sold this  wii l  property to saitl 1':. , I .  11. for  tllc su111 
of $"600, txventy-six Iiuntlrctl dollars, wllrwas as  $1.000 ]\.as ('il~11 : I I I I ~  

t he  roniai~itler $1600 sistcwl l ~ i ~ n d r w l  ill three note's, to \\.it : 01111.  f o ~ .  
$900.00, one $.i00.00 and  onc $SC)O.OO! al l  t h r w  of ~ ~ o t c . ~  T\-(,I.P gix.cxi~ 
11:1,~.nl)lc on d:ly a f te r  t1:lti. \\.it11 inlcrcrt fro111 tlatc i ~ t  6 pcr  cent tlicsc~ 
~ io tcs  \yere g i r c n  20 Dcroni l~c~ . .  1879, i n  tlic. vity of ?rleriiphis, T ~ I I I I . ,  
n h c w a s ,  .<:lid R. J .  I i a ~ . g r c ~ ~ - c  l i ~  Itcl(l .snit1 notes l ~ n t i l  1 I)cccmbe~., 
IS%, xvlieil thc  sziitl G .  Mr. 11. hui.11 wiil no t (~s  to  wi ( l  E. .J. l r .  Sa id  
~ ~ o t o s  re ta in  liclrs on s:ticl 11ropc'rty uiitil ~ w i t l .  Slic I?. J. TI. s t n t v  that  
tlie notes ~ ~ c \ - c r  rcv~clletl t l i c i ~  ilvstiric thcwfore  T ttlakc tliii. s t a t ~ ~ i i l o ~ t l  
in r :~se  1 shoulil clic. bci'ore tlic. 111::ttc I ,  i . ~  fisctl 111). \T~IPY(~:!s, 1, t l ~ v  ,<nit1 
G. TIT. Hargrorc ,  111arricd Crc'orgc. A \ l i ~ l  the tlmlglitc~i of E. C. A \ l l e ~ ~  of 
the S ta te  of T c s a s  iiild i w u ~ l t y  of I ,nmn~.  ant1 tllc miil (:. .\. 11. :is 

br ing rny l n ~ v f n l  and  n-ctlcd wife Imomcs  Iwir to sirid property a t  n ~ y  
tlcath and if T s11011ld dic befor(' this 11l:lti('i. is sf'ttled tlrc I I I I ( ~ ( ~ F ~ ~ I I ~ ~  



76 I N  THE S U P R E M E  COURT. [a05 

one will administer on my  estate and pay to said as now Mrs. G. 12. 
Hasgrove the same this 2 L\lwil, 1885. G. ITT'. Hargrorc." 

Tlie cavcators further offered in cvidencc~ the p o w c ~  of attorney, 
executed by G. W. H a r g r o w  on 25 January ,  1879, antl rccortletl in nook 
46, page 33, of the public record of Sampson County. 

l l f tc r  the affidarit hat1 been offered in cridencc alltl on the sccontl 
day of tlic trial, the court instructccl the jury as follon s :  "Thy court 
charges you that tllcsc portions of the dcposition r c f~ r l i i l g  to tlic cvi- 
dci~cc anti rc fcr r i i~g  to the palwr-writing, purporting to he a marriagc 
liccnsc, :und thcse cshibits nttaclicd to tlic dcposition, iii:~rkccl Eshibits 
((A), and "B," arc, to be eoi~sidercd 1)y SOU, if a t  all, to show the blood 
kinship betuccn thc cavcntors antl the dpceascd, Miss Sudie Hargrore,  
if these paper-nritings ailtl crit1e1lc.c~ of papcr-writings do tend to show. 
"Otlicr than for tlic nbovc purposes, the eritleiice of t l ~ r  papcr-writing.; 
nrc n i thd ixvn  from tllc coi~sitlcratiou of thc. jury." 

From the foregoing ruling of thc court the question arises: Wac tht, 
cviticncc competent ? 

Obviously, i t  was not a declaration against interest, as intcrl,rctcd 
by many decisions of tllis Court. Ins. Co. v. R. R., 105 Y. C., 693, 143 
S. E., 516. Moreover, the kinship of the caveators to the testatrix n a b  
not ~ c r i o u ~ l y  c o i ~ t r o r c r t d  at tlic trial. Tlie cawa t  alleq;ed that Sudic 
1 I : q y o r c  lcft wrr i r i l lg  lier "as her only heirs a t  law and tlistributecs 
two nephews, E. C. Hargrorc  mld 13. F. Hargrove;  tliat the said paper- 
writing l ~ u r p o r t i i g  to be thc last v i l l  and testamcut of Suclie Rargrove. 
devised all of her property, as appears in Exhibit "A" of paragrnpli 1 
of tliis carcat." i2ns~rcring paragraph 3, the propouadtw said:  "Tlir! 
respondents arc not advised who are  tlle only heirs a t  lnlv and distribu- 
tees of Sudie Hargrorc,  dcccased, otherwise article 3 is adiriitted." As 
we interpret the pleadings, tlierc was 110 cxprcss tlenial t l ~ t  tlie carcator% 
wcrc uot thc i ~ c l ~ l i c n s  of tllc deceased, but it was not admitted tha t  tho 
caveators werc the "only heirs a t  law and clistributces of deceased." An 
issue wa, fr::mctl as to I\ lietlier the cawators n erc th :  nephcms and 
next of lrin aiid licirs a t  law of Sudie Hargrore,  but the iword  discloses 
that tliis issue n a s  :l~isncred by conscnt. Ho~rever .  if it  be conccdetl 
that  such a n  issue was material, the next inquiry to bc deteriniiied is 
whether the affidilvit was competent to prole  pedigree or blood rela- 
tionship. The  rule of law was clearly csprcssctl in J e l o e v  v. TT7hitr, 183 
K. C., 126, 110 S. E., S49, as follows: "Elenmitary principles ill tlic 
law of cvidcncc cscludc declarations as to pedigrce uii1e:is it can fairly 
be assumcd that  tlie declarant is  disintercstcd. Hence, i ,  must affirma- 
tircly appear that  the statement was made ante litam motam; and this 
ospression is  not restricted to tlie time of bringing suit, but is referred 
to the heginiling of the c~u t~over sy . "  The substance of the affidavit is 



(Filed 12 July ,  1933.) 
1 .  Bills iu1d S o t c s  U c- 

Tlic purcliaaer of a draf t  is  one who acquires unc.onditionnl title thereto, 
\tit11 no aqreement, esprcssed or implictl, to charge the draf t  back if i t  is  
not ~ : t i d ,  and the right to charge the d ra f t  1)ac.k may he inferrctl from thc3 
cZouruc of d e a l i i l ~ ~  betneen the parties. 

2. Same:  Evidence H a-Testimony held i ~ i c o m p e t r n t  a s  invading province. 
of ,juvy a n d  a s  k i n g  m e r e  conclusion of n-itiwss. 

Wllcro tlie tletcrininatire cluestion in an  :~ction is whether the intervencxr 
is  tllc 11urchnscr of a d ra f t  or a n  agent for i t s  collection, t c s t i m o n ~  of 
tlie in tc~rwncr ' s  :~gclit tha t  i t  \virs :I ] ~ l ~ r v l l : ~ i i ~ r  i s  111~)pcrIy escludrd a s  
inradiiig tlie lwwincc of tlic jury. and the  facts relating to  thc inter- 
vrncr's acquisitiiln of t l i ~  lrnlwr iiot I,csin:: in tlisl~utc~, such testimony is 
also invonil)eteilt ;IS b(41lg n nlcsrc, c.oncln.;ion of the \vitness. 

3. Rills a n d  Notes I3 c- 

Where the  evidence is coiiflicting a s  to nhe the r  n par ty  i s  a purchaser 
c'f n d ra f t  or an  agent for i t s  collection the question is one for the jury, 
but \\-here the evidence is susceptible of only one interpretation i t  is  a 
question of law for the  court. 



4. Same--Eridencca in this case Ileld to show as matter 01' law that lmnk 
was collecting agent for draft and not purchaser thercof. 

Where the uncont~adicted evidence is to t l ~ c  effect thr t a customcir of 
n brink d:~ily sent t l ~ c  bauk drafts containing n notation that they \wrcb 
not to 1)' col~sidcretl a% :I deyosit but were to be accounted for ulmn col- 
lection to tlic cuqtolner, the dra\ver, that the bank credi ed tlie ilrn\ver'b 
:~ccount thercnitll nncl nllo\retl him to clicclr thereon immediately, but 
customarily charged the clrnfts back to the tlrn\ver's ~tccount if they 11 ere 
uot pait1 : FZc 7d, the cvidencac diwloses :I\ n mnttrr of 1~1 sv that thc bank 
was ml npent for the collt.ctiun of the drafts and not a purchaser thrrcof, 
mil  uherc thc procreds of some of the drafts hare beco nttnched by n 
crcditor of tlw dra\rt>r, thc bank mnj not siircc~ccfully intcrrcnc :111tl 

title thereto. 

CIVII, a c ~ r o s ,  before ( ' ' owper ,  , j f p r t  it17 J u r l q ~ .  :lt S1)winl 1 ) (~~1111) r i .  
Term, 1932, of BIECKLF~UI-IN. .  

O n  20 May,  1031, tlie Shenwntloali Ni l l iug  C o n i l ~ a ~ ~ y ,  I ~ ~ c . o r p o ~ . : ~ t c ~ ! ,  
clrew :I d ra f t ,  ns follows: "The F i m t  Kat iona l  Bank-6'3-155. Ha13riwll- 
bnrg, Q e .  20 May,  1031. - I t  sight pay to the or t lw of tlic F i r s t  
Nat iona l  B a n k  of I-Inrrisonburg, Va., a t  I Iarr isonbnrg,  Va.--$40E.OO- 
f o u r  liuntlretl two and  00/100 dollars. T'nlue rccciwtl a n  1 charge t o  tllc. 
account of Sllcliantloah Mil l ing C o n l l ~ a l ~ y ,  Incorporated. By : F. 1 .  
Reini-To Gootl~\-ill Stores Dcposit :rnd S n ~ i l i p s  I3anlr. S o r t h  Willrc+ 
bore, S. C. Stamped  on t h e  back :  Callec~tio~r-Pay to tl e 0rdc.r elf i111y 
l)a111\r or ba i i l rc~  pr io r  cntlorscment gl iara~l icct l  2 1  Ma;;, 1931. Fil-t  
S a t i o n a l  B:1111<, 68-15> I Inwiso~i l iu rg ,  TTa.-GS-15,i-T1i~~~. 11. 1:~1'(1. 
cwsllicr." "This  tlraft iq :r (3:1sli iten1 a n d  is not to br  t rea t ld  : I \  :I d c p i t .  
'The fu i~( I s  ohtnined t h r o u g l ~  it4 c o l l e ~ t i o n  : I ~ C  to be n c ~ o u l ~ t e d  for  to 
tllc clrHVCl', i l l l(I  ill'(' ]lot tO hr conlmi i lg~c t~  ]\it11 tllf otllcr fulitl. of col- 
lecting b a l k "  0 1 1  29 May, 1931, thc  Slriciinntloali l l i l l i l ig  C'uinl,a~ly 
thew t h c  folio\\-ing t l r t ~ f t :  "The  F i r s t  S a t i o n a l  I h l < - - 6 b - l X i .  II:lr- 
risoiiburg, V a .  29 1\Tny, 1931. - I t  sight pnj. to tllc orclor of tllc F i r - t  
S a t i o l ~ a l  Bnlik of 13nrrisonlmrg : ~ t  I Inrr i rolr l~urg,  TTil.-$1,008.:! i--oilc> 
t h o u ~ i \ n d  eight a i d  14/100 tlolln~s-T-nluc wcci\:td :rntl vlinrgc to ~lrc. 
account of S l i c ~ ~ ~ u i t l o t ~ l i  JIillillg C o i n l x ~ ~ ~ y ,  Iiicorportitcc!. T3y I.'. I .  
Rci~il-To Pas11 and  C a r r y  Stores-Ellriu Snt iol inl  l i a~ l l ; ,  Elltin. S. ('. 
St:lnipetl 011 bnck : Collection-pay to thc ortlcr of m y  /):I 11~ or b:,lrkt~r- 
prior r~l t lorat~nients  gunrantwd-1 Julle, 1931-First ZFational B Z L I I ~ ~ .  
GS-155 JInrrisollburg, Va.-68-153-TVm, 11. 13yrt1, c: eliicr." . . T ~ I ~ Y  
tiraft is a cash item. and is not  t o  be trcatcd as a. dcpo4t. Tl lc  fu~ltl.; 
obtained tlirough i ts  collection a r e  to  LP awountcd for  to the t l r :~ \ \ r r .  
i11ltl a r c  not to  be coi i~ni i~iglcd ~ i . i t h  t l ~ c  other fulid.; of collecting ht~lik.'' 

Tlic Goodvil l  S tore  paid the $402.00 draf t ,  a n d  befoie tlic procectls 
n c r e  rcmittctl, tlic l~ la in t i f f ,  G. C'. D e n t ~ n ,  rlainiing to be n creditor of 
Slic~rn!~:loali 3Iilling C'onlpany, sucd out  all attaclinicnt against h,~i(l  
l l i l l i l ~ g  C 'on~l )a l~y  and lcl icd up011 said \IIIII  of nlcxit'?. 1 1 1  l ik, I I , . I I I I I ( ~ ~ .  
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tllc C ; t ~ l i  :~nd C a r r y  Feed Stores  d r a f t ,  nr i~ounting to $1,005.24, w:ts p:titl 
to the Elkill  Sa t io l ia l  B a n k  a n d  ~ 1 - n ~  a t t a c l ~ c d  by  t h e  plaintiff. T l ~ c  
F i r s t  Sn t ionnl  I3nnli of Hnrr isonburg,  Virginia ,  intervened. clniniing 
t l ~ e  proc~'c<ls of the dr:lft hy reason of tlle purchase of t11c s a ~ i l c  fro111 
the Slren:ilitloal~ Milling C o ~ n p : l q .  Tlic cashier of tlie i n t e r r e n i i ~ g  bauli 
tcstificc! t h a t  t h e  hank acquired possession of tlicsc d ra f t s  '(by l)iu.cliasc 
f r o m  tlic Sl tc~~ai i t loal i  M i l l i l ~ g  C'oiillmly, I11corl)orated. T h e  S l ic i~an-  
tloali Milliiig C o m p a i ~ y ,  I ~ ~ c o r p o r a t c t l ,  is  a custoincXr of our  b:ritk and  it  
n~:r i i~tai~l . :  ail accoulit wit11 us a t  all  times. I t  i s  t rue  tha t  we h a w  
acquire11 :I nuni1)cr of ot11c.r d ra f t s  f r o m  tlic Shcnnntloah Milling C o n -  
~):uiy, I ~ i c ~ : ) r ~ o r ; ~ t ( ~ l .  i n  tlw ( * O I I ~ S C  of i ts  ~ I I S ~ I I C ~ S  relntionsllil~. n'c gtlt 
d r a f t s  f r o m  them practically daily. TTTlieii those tlrafts a r c  for:vartlt~tl 
to  us flier arc: 1)l:rcctl to tllc crctlit of S1lennntlo;di l i i l l i i lg  Comp:lny mrtl 
arcs forn.ni.c!e~l to tlic, r cqcc t i \ -c  p1:lccs f o r  collection. Tliey arc ,  of 
cciul. .~, 1,11~10rw(l to us. 111 the c'nsc 11crc ill quwtion,  tlierc \\.:IS n 1,ill of 
l : r t l i~~g  : ~ t t : ~ r ~ l ~ c ~ l  to ear11 of the ,lrai'ts. Tl i r~ :l.nlonnt of thoso t1r;ifts Tr;!. 

fo r  tlic- 11urvl1:1v price of Ilour, a11c1 tlie hills of h i l i n g  ccritlcncil~g tlic 
o~\- i icwhip of tlic flour \re:.e a t t a r l~e t l  t o  t h e  tlrLlffs. T h e  clrafrs \\-crc, 
cwtlorsctl to  us ail(! the nillolllit t1:ereof TV:IS (wdi te t l  to t l ~ c  S11en:1n(lo:i1t 
Milling Comlmnr.  T c  forn-arcled t h e  dra f t s  to t11c ~ v l ~ c c . t i \ - c ~  hlllk9 of 
Nori l l  Caroli11:l f o r  p ~ c w l i t a t i o n  to the  drawvr,. . . . Tlic p l a w  of 
l)u.;iiics of S l ~ c n a n d o a l ~  3iilling C'oliip:iny is  : i l ~ ~ ~ r o s i ~ ~ ~ a t t . l y  t \vt'uty-fi~lh 
~ n i l c s  f r o m  our  ha&. Tlicj- Iinve b c c ~ i  c1oi11g l ~ l ~ s i n e s s  ~ v i t l i  our  b:llili.q 
. . . fo r  :i lwriotl longci- t11:111 t ~ l t  years. I do not th ink  1 ~vonlil 
li:l\ca 21 r i g l ~ t  to  snj- npprosimately, about lion- 11luc11 c:lsh Imlaric~ t l ~ c , ~ .  
c2nvry, ~ ~ . - n a l l y  with us, or r l l n t  is thc~ir  : I \ - P ~ : I ~ ( .  tlnily 1):11:111c>c, o i l ~ c r  
t l in i~  to s::y tliat thcp m n i ~ i t a i l ~  a s:ttisf:trtory : i c~ount  with LIR. ' l ' l i ~ , i ~  
cl:.pusit of tirafts f o r  collcction wit11 our  hrnli is  a n i a t t w  of lri1ctic:tlly 
tlkiily o c c ~ ~ r r c ~ ~ c c .  Thcsc tlrafts nrc usu:llly crcclitctl to t!leir a c c o u l ~ t ;  
;~ncl t1tc.y a r c  l ) ~ r i i ~ i t t e d  to tlraw on tlie proct'etls of tlicsc d ra f t s  witliout 
all!- f~~rt!tc%i* q~ieetion." Iii allswer to  questions propou~itlcd 011 c7rosi- 
t ~ s a i l ~ i r ~ ; ~ t i o ~ i  n.itll r c f c ~ c n c c  to  the collrse of dczrling bct~vceii t11c M i l l i i ~ g  
C O I I : ~ ~ : I I I ~  niid tlic hank, i n  the c ~ c n t  the  d ra f t s  v c r e  u1111aid. tlie xitues. 
said : " l i i  :I cnsc siniilar to this o i~c ,  i t  is neccss:rry f o r  us  to comnnuricatc~ 
~\ . i t l i  tlic Sl~cilnntlonli X i l l i n g  Cornparty, Tncolyoratcd, and malw so1llc1 
nrrangerne~lts  r c g a r d i ~ r ~  tlie c a r r y i i ~ g  of t l ~ c  i t c ~ i l  un t i l  suc11 tinlc a <  it i q  

taken care of. (Q.) Suppose, X r .  Dprtl, :r d r a f t  is tlcfiniicly unpaitl  m i l  
~ ~ f u s c t l ,  wlint is tlic coarse of the b a n k ?  D o  t l ~ e y  charge t h a t  d ra f t  b:~(ali 
to the account of the S l ~ e l l a ~ ~ d o a l ~  l i i l l i n g  ('onip:~iiy? (I\.) Tcs, sir,  a ~ i d  
re tu rn  t h e  bill of lading corcr ing t l ~ c  security f o r  the d r a f t  to  tlw Slicn- 
nndoali l \ l i l l ing C o n ~ p a n y ,  T ~ l c o r ~ ~ o r a t c t l ,  together wi th  the tlrnft.?' 111 

response to another  question as  to who woidtl brnr t h e  expemc of lit iga- 
tion, the n-itness s a i d :  "TTc hope f o r  it  to he paid h -  t l ~ c  S l~c l ra t~doah  
Mil l ing Conipang.." 
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The  treasurer of the Mil l i i~g  Company testified that  "our eustoiil jn 
our handling of drafts  of this sort in oiir dcaliligs with thc First  S i l -  
tional Bank is that we mail theill to the l)a~ilr a i d  the<\. g i \ c  us c~ml i t  
for them. They ilotifg us the nest day of tlic reccil~t of tliv tlrnft. 
. . . Wc drew against that crcdit g i w n  us without wnit i i~g to hear 
a~iyth ing from the Sort11 Carolina bnnli. . . . I t  it; alinost ;I daily 
occurrence for 0111' company to deposit for co1lec.tio11 tlrnfts wliic.11 :1rch 
credited to the company's account iii Mr. 13yrtl's bnuk a i~t l  t l ~ w  c l ~ e ~ l ~ t ~ l  
on. . . . 1 1 1  cnsc a drnft comes 1)ack uncollci~tctl ill rcgnrtl to our 
a ~ c o ~ i n t ,  as a rule we ask the bank to get the draft  nl~tl t l ~ c  bill of 
lading bnck. Thc  alnonut of this drnft is  cu~tomar i ly  c4tlli.r clli~rgctl 
back to our accouut or wc girc tliem a clieck for it.  1 incant hy th :~ t  
last answer tliat there are  times when our balance on lcspo4t ; i t  l)i1111\ 
is not siifficient to take care of a tlrnft tliat ~ v r  11ar.c tran:fcrrctl to tll(1111. 
I f  all the drafts  wc hnre outstaiitlii~g n.crcl reti~rncil today. J l r .  I3y1~1 
~vould be aftcr us ill n 1-ery few niinutcs." 

The plaintiff offered no evidence, and a t  tllc coiiclusion of tliv el it1c11c.c~ 
for the intervener the tr ial  judge, being of thc opinioli that  the hank 
had no interest in either of the drafts, ordcrcd and nd,judgcd tliat t h t ~  
1)laintiff n.ns entitled to recover the procccdq thereof. F rom wi~l1 jn(llz- 
inmt  t l ~ c  interwncr appealed. 

UROGDES, J .  Was tlicrc. suficiclit cvitlei~cc to bc subniittctl t o  the jury 
;IS to mliethcr the intervening honk lvas a l ) u ~ ~ h a s e r  :uitl owner trf tl1t1 

The  general rule rccogiiized and :idopted by tlic n~a jo r i ty  of thc. 
-\inericnn courts, and which p~eva i l s  i n  this jurisdiction is "tllnt if a 
bauk tliscounts a paper and places the nnlount less the tliscoul~t to rhc 
credit of the ei~dorser with the right to check 011 it :I ~ t l  reserws t h ( ~  
right to charge back the amount if the paper is not ljaid, by espresb 
agreement or one implied from the course of dcaling, n11,l ]lot b j  reason 
of liability on thc endorsemcnt, tlic bank is i ~ l i  agent for collection ant1 
not a purcliascr." By inverting the propositioi~, it  is c l c , ~ r  that in cases 
of this type, a purchaser of the  draft  is one lvho acquires the uncoutli- 
tional title thereto, with no agreement, espress or implied, to c l i a~ge  thc 
paper back if it  is not paid. This  Court and others generally h a w  
declared that  an  implied agreement to charge bnck may be inferred 
fro111 a r e l e ~ a n t  course of dealing between the pnrtics. Consequently, 
the first i ~ ~ q u i r y  is ~ \hct l le r  the i ~ i t ( ~ r w i ~ c r  1111rrI1asc(l 111e i ~ l ~ t r ~ ~ i n ( n t .  
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The cashier of the intervening bank testified that  his bank purchasetl 
the draft  and owned i t  a t  the time tlie suit was instituted. This testi- 
mony was excluded, apparently upon the theory that  the purchase and 
ownership of the draft  were the identical questions to be determined by 
the jury. Such ruling upon the facts disclosed, was correct. X a r s h a l l  c. 
Te lephone  Co., 181 N. C., 292, 106 S. E., 818; T e m p l e  v. LaBerge ,  184 
N. C., 252, 114 S. E., 166; Twst  Co. 11. S tore  Co., 193 N. C., 122, 136 
S. E., 289. Furthermore, the facts relating to the acquisition of the 
paper are  not in dispute. Hence the excluded testimony was 110 nlorc 
than the conclusion of the witness. T e m p l e  v. LaBerge ,  szcpm. 

The line of judicial thought i n  this State, determining whether a 
bank i s  a purchaser or collecting agent, is composed of two branches. 
One branch is made up of those cases in which the evideilce is conflict- 
ing, equivocal and contradictory. I n  such event an appropriate issue 
must be submitted to a jury. See Worth v. Feed Co. ,  172 N .  C., 336, 
90 S. E., 295; S ter l ing  Mi l l s  v. Mil l ing  Co., 184 N .  C., 461, 114 S. E., 
756; B a n k  v. Monroe ,  188 N.  C., 446, 124 S. E., 741. The  other brancll 
is composed of cases in which the evidence in  i ts  entirety seems sus- 
ceptible of only one construction, interpretation or conclusion. I n  sucll 
event the question as to whether the bank is  a purchaser becomes one of 
law and goreriled by the instruction of the tr ial  judge. T e m p l e  v. La-  
Berge,  184 N. c., 252. Therefore, the solution of the case a t  bar de- 
pends upon whether tlie evidence liberally interpreted classifies the 
action as belonging to the line represented by T e m p l e  11. LaBerge ,  supva,  
or the linc represented by B a n k  .c. N o n r o e ,  supra.  Hence, i t  is neces- 
sary to cxamine the ericlence. At the outset, i t  is to be noted that  the 
intervening bank was the payee specified in both instruments, and each 
of said drafts contained upon i ts  face the notation that  i t  was "not to bc 
treated as a deposit. The  funds obtained through its collection are  to be 
accounted for to the drawer," etc. The  drawer v a s  the Shellandoall 
Milling Conipany. 

The cashier of the bank testified expressly that if the drafts -ere 
refused and unpaid that  they would be charged back to  the account of 
the Shenandoah Milling Company, the bill of lading and the draft  being 
returned to said company. The treasurer of the Milling Company said 
that "in case the draft  comes back uncollected in regard to our account, 
as a rule, we ask the bank to get the draft  and bill of lading back. Thc 
amount of this draft  is customarily either charged back to our account 
or we give them a check for it." 

The  court is  of the opinion that  the  undisputed evidence classifies 
the case within the principle announced in T e m p l e  v. LaBerge ,  supra ,  
and hence the ruling of the tr ial  judge was correct. 

Affirmed. 
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(Fi led  12 July ,  1939.) 

lC\-itl(~nec tha t  the  o\vllcr of a subdirision outside the corporatc l imits 
of n eity co~lstructetl  water mains  t l l c r ch ,  ant1 for  hii, on.n ccmrcnicncc 
ill111 profit C I I I I I I ~ C ~ C ~  them with t h e  city's n:l tcr  system, xncl t h a t  thc city 
farllislltxtl w ~ t c r  t l l r o n d ~  such ~ i l a in s  lo  the residents 01' the  clcrclol~ment, 
cBolltxctiu~ water  rentals fro111 the  r r s idmts ,  alltl t h a t  tllcreaftcr t he  cor- 
110r:1tc l i n ~ i t s  of t l ~ c  city \verc cstcntlcd to inc l~idc  the  derclopmcnt, nut1 
tlmt t he  r i ty  colltillnctl to fl1rnis11 water  to thc  rcsitlcnts of the  tlerclo11- 
nlcnr in thc. snnw m:lll!1er :ls brforc t hc  cstcnsion and  \ r i t l~ou t  ally ;rsscr- 
lion of nwncwllil) of the ~ n ; ~ i u s  irlstnllctl by plililltiff, i s  he ld  insufficient 
to P ~ I O \ Y  ;I t :~ l<ing or : ~ l ~ i ~ r c ~ p r i a t i o n  of the  l)l:1intiff's innius, and thc city's 
motioll :IS of nollsuit ill the  oumer's n c t i ~ l i  to 1:eeovcr t he  r a luc  of sue11 
m : ~ i n s  slionltl 11;1\-c IIPPII nllo\rcd, 2nd the  fact  t h a t  tllc city rcpairctl n lcnlc 
in sue11 n x ~ i l ~ s  nncl fu s l~c t l  tllcln a t  n dead-end docs  no^: al ter  this rcsuli .  
Y I I ~ ~ I  acts Iwini. incidrntnl to t he  furnishing of water ,  nor does the con- 
~lcctioii of \ \-atw lines outside the  clerelopment with such m:lins af ter  
thc oslrnsion of t l l ~  city linlits constitntc rill ap l>~~rp r i :~ t ion  of l~laintib '?:  
in'olwrty Ily the city. 
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a water system i n  said development a t  a cost of $2,405.72 and prayrtl 
that they recover from the city the value of said mater system. 

The  evidel~ce tended to  show that  the block of land owned by the 
plaintiffs lay between Merrimon and Westall avenues. The  plaintiffs 
opened u p  a street running east and west from Merrimon Avenue to 
Westall Avenue and named this street Farrwood Avenue. Streets were 
also opened entering Farrwood Avenue and designated as Vineyard 
Place and Garden Terrace. The  subdivision contained forty-one loti 
and all of the lots had been sold. 

Tlie city maii~tained a water line on Merrimoii Avenue, and tllc 
plaintiff coi~riected his water system with the line on said Avenue and 
constructcd a line along Farrwood Avenue eastwardly to Kimberly 
Avenue, which was about four hundred feet beyond tlw boundarics of 
plaintiffs' mbdirision. The  I<iinberly Avenue property was owned by 
Dr. Grove, and the city mas furnishing water to the Grove property. 
The pipes were laid in 1923 and 1924. Hydrants and water connection 
were installed so as  to furnish mnter to each lot in the Farrwood sub- 
division. The system was not installed under the supervision or supwin- 
tendence of any city inspector. Plaintiff F a r r  said:  "The city 77-as 
furnishing water through the lilies prior to  1929 and a t  that time thc 
property was out of the city. I never made any claim of any kind u p  
to 1929 or until after the Stephens' suit in Charlotte. Pr ior  to 30 J u w ,  
1920, w11e11 the city limits were extended, the water rate outsidr the 
rity limits was twice as large as that within said limits." The superill- 
terident of the na ter  department in the city of Asheville, a nitness for 
plaintiffs, sa id :  "The city furnished mnter in 1923 and in 102-1- 01 cr 
these same lines and collected water rents. There has been 110 changes 
in the method of handling it since then;  i t  was handled in 1929 just 
as i t  was done prior to  1929." A former plumbing inspector of the 
city of Asheville, witness for plaintiffs, said : "He was employed by the 
city of Asherille from 15 December, 1900, to 31 July,  1931. . . . 
My duty mas to maintain the water and sewer systems of the city alitl 
install such lines as  were ordered by the con~missioners. I am faniiliar 
with the Farrwood development. During my employment I remedied 
a lcak on Farrvood near Vineyard. I flushed the hydrant on Tineyard 
frequently, the dead-end, because one of the houses is quite close to t l ~ c  
(lead-end. I extended the Virginia Avenue water line and connected it 
to Farrwood, after the city extension. . . . The leak was repaired 
several years ago. Virginia Avenue is i n  Nol-wood Park .  The connec- 
tion was made on Farrwood Avenue, east of Westall Avenue. Farrwootl 
Avenue goes beyond MTestall Arenue east into Kimberly. . . . The 
only conlleetion I made was on Farrwood, east of Westall, about two 
hundred or two hundred and fifty feet from Kimberly." Therc was 
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FARR ti. ASIIEYII,LE. 

furtlicr t ts t imoli ,~ to the effect that  "the lots w r c  t ~ p p r ~ i s c d  during the 
development a t  n price whicli inclutled tlie value of tlie i r n ~ ~ r o ~ e m c l i t .  
'I'hc lots \ ~ o u l d  not ha re  been worth nearly :IS much 11:d thcy not beel\ 
inil)rovod." Tlicre was also cvidc~ice t e n d i ~ g  to hlio\r t l~ii t  the water 
syste~il was reasonahly worth the ninount paid by rhr plni~ltiff in poll- 
qtructillg the same. 

't'lic follov ing issues were submitted to tlw j1u.y : 
1. "Ditl tlicl l)lai~itifis install R I I ~  pay for the water niai l~s located ill 

wit1 dtwlopniillt,  a~ i t l  ~ c r c  thcy tllv o n ~ l c w  of the snnic oil 20 Julie, 
1929, a s  nllegcd in the complnint ?" 

2. '(1)iil tlicl tl(~fcntlallt on :inti after 30 I J u ~ ~ c ~ ,  1929, ~ r o n g f u l l ~  take 
1~0sws>io11 of said niitcr main an(l :ippropri;ltc t l ~ c  saliic' to its on.11 
use ?" 

3, u*Wli;lt wtis tho j i~s t  ~ I I I ( I  I Y ~ H Y I I I ~ I ~ ) I P  I a11w of wi(l vtitcr m: i i~~s  O I L  30 
,J1111~. 1929?" 

4. "Is the clcfeilclalit indebtctl to the plaintiff by rcasou of thc taking 
of tlic snid water mains, and, if so, i n  what :imouiit ?" 

The jury answered the first issue ('Yes," the second t s s ~ ~ c  "Yes," thrs 
tliirtl iwue "$1,400," nntl tlie fourth issue "$1,400." 

F I ~ I  j i ~ t l g m e ~ ~ t  1il)o11 thc v ~ r d i ( ? t  d ~ f c l ~ d a ~ ~ t  a1q)(wh!. 

I3l<O(tl)b..\, J .  Was tlierc e~it lel lr~e that tlie c l < ~ f ~ ~ ~ i d : ~ ~ l t  t l~tl  "o~i  ant1 nftw 
30 Julie, 1030, wrongfully tnkc possessio~i of said n.nter maill and ap- 
propriatc tlic snincx to its own use?" 

'I'hc facts relicd u p o ~ i  by the plaii~tiff to slio\\ ~~ron . ; fu l  ta1;iilg :~lrtl 
npprolniation arc  as  follows : 

(11) The cstei14on of the liniits of tllc city of As l i ed le  ill June,  1920, 
thus incorpo~at ing  the watw system into thc geiier:il sy:,tem of the city. 

( 1 ) )  Tllc ~ ~ c l ~ ~ i r i i i g  of n 1c:rk 011 F a r r v  ootl Avenuc ucar T'i~ieyard 
Street. 

( c )  Tlic flusliiiig of a hydrant a t  n dead-end on Yiiieyttid Street hj. 
rhc city plumber. 

(d )  The extension of the Virginia Avenue water line ailtl conilcctioli 
thereof to the Farrwootl line after city estensio~i. 

hf~u~ifer t ly ,  the bare extension of tlie city limits did not :uiiount to :I 

vrongful  taking or appropriation of plaintiffs' property. Tlic city 
o \ \nc~l  a I\ ater line 011 the western boundary of the d(~elopnient ,  and 
also t~nother line on Kimberly Avenue, which is cast of the Farrwootl 
tlevclopmciit. The  Fnrrwootl construction was made ili 1923 or 1924, 
n i ~ d  tlie city began furliishing va te r  through the pipes claimed by the 
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plaintiffs and collected water rentals from users within the area. The  
repairing of a leak and the flushing of a dead-end was incident to 
furnishing water. Indeed a witness for plaintiffs said that  there has 
been no change in  the method of furnishing water since the installation 
of the system. "It  was handled in 1929 just as i t  was done prior to 
1929." Neither does the fact tha t  a connection was made to the Fa r r -  
wood Avenue line outside the derelopment constitute a wrongful appro- 
priation of plaintiffs' property. I n  the last analysis the plaintiff built 
a private water system, and for his own convenience and profit, con- 
nected it with the city system on the east and west of his  development. 
The  city immediately began to furnish water to residents in the sub- 
division on the conlpletion of the system and has continued to do so 
u p  to the time tlie suit was brought on 3 February, 1932, without any 
change in its methods and without any assertion of ownership of the 
water p i p  laid by the plaintiffs. Consequently, the court is of the 
opinion that  there was no evidence of a wrongful taking or appropria- 
tion of plaintiffs' property within the definition of such terms. Caveness 
v. R. R., 172 N. C., 305, 90 S. E., 214; Powel l  v.  R. R., 178 N. C., 
243, 100 S. E., 424. Therefore, the motion for nonsuit should hare  been 
allowed. 

Re~ersetl .  

K. A. CORBETT, TRADING ASD DOING BUSISESS AS CORBETT PACKAGE 
COMPANY, V. ATLANTIC COAST LINE RBILROAD COMPANY. 

(Filed 12 July, 1933.) 

1 .  Appeal and Error J c- 
The findings of fact by the referee, supported by competent evidence 

and approved by tlie trial court, are conclusive on appeal where no error 
of law is committed on the hearing. 

2. Carriers B +Finding that  shipper tcndered correct charges and that 
freight came within specified classification held conclusive. 

A railroad's deliberate and peremptory refusal to accept shipments 
properly tendered with the correct freight charges entitles the shipper to 
the penalties prescribed by C. S., 3515, and where in an action to recover 
the prescribed penalties the referee finds upon ample evidence in a hear- 
ing in which no error of law is committed, that the shipment came within 
a certain classification, and that the shipper tendered the correct amount 
for such classification, and the finding is approved by the trial court, such 
finding is conclusive on appeal, and the carrier may not successfully 
contend that the shipment came within another classification for which 
higher freight charges were prescribed, and where a higher tariff has 
been charged on one shipment the shipper is entitled to recover the excess 
paid. 
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3. Same- 
C. S., 3315, proriding a penalty for 21 carrier's refuwl to reccivc ant1 

forward freight duly tendered with propcv frciflit c11,1rcw. is constit~i- 
tionnl as  applied to intrastate ship~ucntc. 

4. Appeal and Error K g- 
The force of a dccisinn of the Su])renlc ('onrt i.; not aftt'ctcvl hy  1;1p.e 

of time. 
6. Cr~rriers B b-Eridenw held sufficient Lo suppo~t finding of actual 

damages arising from carrier's wrongful refusal of freight tendered. 
Eridcnce that shipper's contract to deliver certain merchnndisc \ \ a s  

c.ancelcd because of carrier's nro~lgful  refusal to accepl the merclinndise 
for shipment is lrcld sufficient to support the referee's finding of actual 
tlnmngec, profitq wliich would have heen certainly rea ized but for tsar- 
vier's wroncful refncnl of the shipment Iicinf recover?lilc under C'. S., 
3515. 

6. Same-- 
Ambiguous larift's are  to IN construell fnrorably to the s l~ ig l~cr ,  m 1 1  

where two descriptions and tariffs are equally appropriate the shippthr 
is cntitletl to the one specifyinq the lower rate. 

AITE.\I, bj- c ld ' e~ ida i~ t  fro111 D(>l*;ii, J . ,  T k r ( w l w r  T I T I I I .  1932, of 
XEW HASOVER. F r o m  PE;SI)YI{. 

Civil action to rcrovcr ( 1 )  peualtics ili rlic :Ipgrcgatu su111 of $ : ) , T X  
fo r  w o n g f n l  r c f u d  to receive and  t r a i l s p r t  f reight  duly tcilrlcrod 1)y 
plaintiff to tlcfcmlant; ( 2 )  dalnngcs ill thc s l m  of $?,,Ed0 f o r  CRIIC. ( '~ ]~I -  
tion of contract nliicli  plaintiff hat1 witli Castle H a y - ~ c  G r o ~ v c ~ . s  n11(l 
Sh ippers  .\ssocintioll allcgrtl to hal-e heel1 lwougllt about by tlcfelltl:~!lt's 
wrongful a c t ;  m d  (2 )  frciglit ovwcl~nrgrj ill the E U I ~  of $57.45 ( O I I  ~ l l i l ) -  
n i c l ~ t  actual ly t rmspor ted .  
-1 compulsory referelice Tvns orclcrrtl uutlcr tllc statutc, \vllicll resultcitl 

i n  rcyort  a n d  judgment f o r  plaintiff in tlw nlnounts :1i1(\ f n r  thc  ci:iwcfis 

above set out.  
I)efc~ltlwnt appc:~ls, iissigning errors. 

STACY, C. J .  Whi le  tlic rccorcl is ~ o l u ~ ~ ~ i ~ i o ~ ~ s  a n d  lias cl1::~iled n i u c l ~  
s tudy and invc~t iga t ion ,  the  vase really. fa l ls  xitlli l i  :I  cry 11:1rro\v 
conlpass. 

T h e  ques t io~ls  p r t ' s v ~ ~ t e ~ l  a r c  tllcse : 
1. Were t h e  comnioditics, "~vootl splint or ~ e n c w  box(.<, f ru i t  or. berry 

illside carriers,  s. u .  nested," ('rcgetablc hr,~iipers llestcd ant1 wood spl int  
or w n c e r  boxes, f r u i t  or ber ry  inside carriers, s. u. nesi-ed,'! and "vegc- 
table llnmpcrs nested," mn~ll l factnre( l  11- plaintiff and  dilly tcnderctl thc 
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defendant for intrastate shipments, subject to lumber rates under note 
A, I t em 66 of E. H. Dulaney, I. C. C. No. 21, exceptions to Southern 
Classification No. 47 as follows: "Wood, splint, or veneer boxes, f ru i t  
o r  berry (inside carriers), s. u. nested, or f ru i t  o r  vegetable hampers, 
wood splint, s. u. nested, tops in bundles; straight or mixed, C. L. 
Min. Wt.  30,000 lbs. lumber rates?" 

There is ample evidence to support the finding that  the shipments 
tendered fall within the above classification and that  the correct freight 
charges mere duly proffered with said shipments. True, there is  evidence 
to the contrary, but in view of the findings of the referee, which mere 
approved by the judge, this evidence may be put aside on appeal as  no 
longcr essential or material to the controversy. 

I n  reference cases, the findings of fact, approved or made by the 
judge of the Superior Court, if supported by any competent evidence, 
are not subject to reriew on appeal, unless some crror of law has been 
committed in the hearing of the cause. Wallace v. Benner, 200 N.  C., 
124, 156 S. E., 795; Robinson v. Johnson, 174 N .  C., 232, 93 S. E., 743. 

Spealiing to the subject in Tho7npson v. Smith, 156 N. C., 345, 72 
S .  E., 379, Il'alker, J., delivering the opinion of the Court, and pointing 
out the difference between the duties of the tr ial  court and the appellate 
court in dealing with exceptions to reports of referees, said: 

"We have said that  where the evidence has been considered by the 
referee and by the judge, upon exceptions to the referee's findings, we 
will not reriem the judge's conclusions as to  them, becauqc the appellant 
has hat1 two chances, and when two minds-one at least, and perhaps 
both, professionally trained and accustomed to neigh evidence and to 
compare and balance probabilities a.; to i ts  weight-arrive a t  the same 
conclusion, there is a strong presumption in favor of i ts  correctness, or 
the same is  true, w e n  when the judge differs from the referee as to his 
findings, and we may safely rely on its correctness. The  referee is  
selected, in such cases, i n  placc of a jury, and the judge so acts when 
he reviews the referee. I f  there is any eridence to support the findings 
and no error has been committed in receiving or rejecting testimony, 
and no other question of law is raised with respect to the findings, we 
accept what the judge has found as final, as we do in the case of a 
jury." 

Defendant's refusal to accept the shipments tendered by plaintiff was 
deliberate and peremptory, thus entitling the plaintiff to the penalties 
prescribed by the statute, if i t  be constitutional. 

2. I s  C. S., 3515, which provides a penalty of $50.00 for each day 
that  any railroad or other transportation company shall refuse to receive 
and forward freight duly tendered with proper freight charges under 
existing tariffs constitutional? 



I t  is said ill defeiitlant's brief that  this scctio~i has been upheld ill 
x ~iulnber of cases, "but a p p a r e ~ ~ t l y  has ~ i o t  hren considrrrtl or passot1 
upon for a period of nearly sercutcen years." If t l ~ v  time of tlic tlccision 
be rcgartlcd as capitally i n i p o r t a ~ ~ t ,  it 111ay i)c o1)sc~rvccl that tliv cogn:~tc~ 
qtntutc, C. S., 3516, wliicli gives a pc111alty for failurv to rralisport a 
shipnirlit w i th i~ i  a reasonable tirnt>, 113s beell uplic~ltl wit1 in the last tlirtw 
years. il 'nlley v. R. R., 198 N. C., 402, 152 S. E:., 390. But  we arc> ilot 
aware of any statute of limitation nhicli bars tlic effrct of n tlccisiol~ 
as :I prwetlci~t. Pcrliaps tlic dcfe~~tlnnt  niqllcs to see liou the n1:lttt1r 
will strike tlic Court at the l~resent  t i~li(>.  OLW ~ I I S I W ~  is, that tlw 5t:itutt. 
is co~~s t i t u t io~ ia l  tis appliecl to intrastatc c30niniercc3. (I'u,iif!l z.. I?. K.. 
141 X. C., 355, 53 S. E., 957; L'(o~i.sou 1 % .  1;. I!., 150 S. ('., 57;. 64 
S. E., 578; J ~ i ? n b w  co. I ? .  R. li)., 132 S. C., '70, 67 S .  E., 167. I\'(> irrt, 
~ ~ o t  ilo\v col~rcrliecl with its applicability or noualq~licability to  i t l t (  r- 
+tat? s h i p i n e ~ ~ t ~ .  So. IZy. C'o. I ? .  I i c id ,  622 IT. S., 464. 

3. I s  there evidcncc to suplmrt the f i~ id i i~g  of actual t la~nagts arikiiig 
out of the cailcellat io~~ of the ctr~itract lia(1 between p l a i~~ t i f f  nn(l t l ~ c  
Castle Hayne Frui t  Growers illid Sli i l ) l)e~~s ,Isso~intiot i? 

The answer is, Yes. Plaintiff hat1 ;I co11tr:lct to tlclivei- to said as*ovi:~- 
tion froin 70,000 to 100,000 hampers wliicll was caneftled bccausc t l ~ t ~  
defendant refused to transport by freight tho Iinli~prrs t e d o r e d  hy plain- 
tiff. C. s., 3615, ill ternis gives tlie right to recovcr nctual clan1agc4, :la 

well ns pclialties, for the w r o ~ ~ g f ~ i l  refusal to receive and f o r w m l  freight 
1)r01)erly tendered. Profits wliicl~ n.oultl crrtainly 11alc bee11 rea l iml  
but for dcfc~idant's fault are recovc.rablt1 as danlages for \~ rongfu l  b rca r l~  
of contract. I\7a~~cc L'. illel. CD., 177 S. ('., 313, 08 S. E., 838; Brciciug- 
f o n  1 ) .  L n z i g h r a f ~ ,  183 3. C., 558. 

4. I s  there any c d e n c e  to  supl~or t  the fi~ltling tliat plainriff is 
ciititlcd to recover the overcharge of $5'7.35 on rllc~ q l i ipnl~~l t  artually 

I t  is conceded that if tlic 1uinl)cr rntez \ \ere upplicablc to tlic shill- 
~ n e n t  ill question, as lias Ilcretoforc hcc.11 1wlet1 t l ~ r y  ncrc, tlit. iiistai~t 
poi~i t  is no longer debatable. 

The  case in brief is th is :  Plaiiltiff n a s  oilgaged ill tlie mauufacturc 
and sale of "berry crates" a ~ ~ d  "vegetable hainpers," ilsetl exte~isivcly 
hy truckers for shipping berrics a i d  vegetables. -1 number of sliipnlents 
were tendered the clefe~idant a t  Atki~ison, N. C., plaiotiff's principal 
placc of business, for transportation ant1 delivery to customers ill tlif- 
fercnt localities throughout the tn icki i~g s c c t i o ~ ~  of tli: State. T l i e ~ , ,  
tlie clefendaiit declined to receive because t l i ~  proper freight charges had 
~ ~ o t  been tendered with said shipments. Plaintiff contended tliat u ~ ~ d c r  
tlie published tariffs the sliipn~ents canw ulider the c1assificatio:i whic l~  
called for lumber rates and tcuderetl such rates. The  dcfenciant, 0x1 the 
other hand, ~ o r i t ~ n d c d  that  a different and liigher rate was applicrlbl(1 
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J o s a s  u. MORTGAGE CO. 

to said shipments. Both  part ies  h a d  the benefit of legal counsel alitl 
e spcr t  advice. T h e  defendant elected to  s tand upon i t s  interprctatioir 
of the tar i f is  a n d  declined t h e  shipments  i n  the  face  of the  penal ty 
statute, a n d  the  decisions which hold (1) t h a t  ambiguous tariffs a r e  to 
be construed favorably to  shippers  (So.  Pac. Co. 2.. Lathrop, 15 Fed .  
(2d) ,  486) ; a n d  (2)  tha t  where t w o  descriptions and  tar i ffs  a r e  equally 
appropriate ,  the  shipper  i s  entitled to  the  one specifying the  lower rate .  
U. 8. v. Gulf Ref. Co., 268 U. S., 542. T h e  defendant, therefore, is  i n  n o  
position to  complain if i t  mus t  p a y  f o r  a n  e r ror  i n  judgnimt  delibcr- 
ntely made. 

Affirmed. 

A.  GARLAND JONAS AND WIFE, ALEXANDRA L. JONAS, v. HOME 
MORTGAGE COMPANY ET AL. 

(Filed 12 July, 1933.) 

1. Usury A a-In determining whether contract is usurious the courts 
will look to its substance and not its form. 

In  determining whether a contract is usurious the courts will look to 
the substance of the transaction and not its form, and in this case the 
fact that the sum borrowed was made payable to the borrowers and an 
attorney with allegations and evidence that the attorney under instruc- 
tions from the lender deducted a certain sum therefrom before the bor- 
rowers could obtain the money, together with the "item of expense" set 
out in the deed of trust securing the loan, is held sufficient to have been 
submitted to the jury on the question of usury. 

8. Mortgages H b: Usury C c-In suit to restrain foreclosure for usury 
plaintiff must pay principal of debt plus six per cent interest. 

Where plaintiff seeks to restrain the exercise of the power of sale con- 
tained in a deed of trust on the ground of usury he is required to pay the 
amount borrowed plus s i s  per cent interest, and in such action he may 
not recover the statutory penalty for usury, the action being equitable in 
its nature, and where in an action to restrain the sale of the lands the 
deed of trust is canceled under order of court upon plaintiff's pa~rnent  
of a designated sum and the filing of a bond to secure the payment of any 
:mount adjudged to be due over and above the amount paid, and plaintiff 
seeks to recover from the leuder for usury and it  appears from n careful 
c2alculation that the sum paid does not exceed the amount actually re- 
ceived by plaintiff plus s i s  per cent interest, a directed rerdict that plain- 
tiff recover nothing of the borrower will be upheld on appeal. 

&TEAL by plaintiffs f r o m  Xchenck, J., a t  Xovember Term,  1932, of 
CALDWELL. NO error. 

O n  6 J u l y ,  1932, the plaintiffs instituted suit against the defendants 
fo r  the purpose of restraining n sale of the plaintiffs' land undcr  power 
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confcrrcd by a dcetl of t rust  executed by  tlie plaintiffs dated I 5  August,  
1927, to  secure nu. indcbtcdncss of $7,000 on the  gromlds of usury.  T h e  
plaintiffs i n  their  co~npln in t  a~ l ic t l  f o r  :in accounting :ind f o r  the rc- 
c o w r y  of t h e  penalties prescribed by C. S., 2806. A\ temllorarg r ~ a t r a i ~ l -  
ing ordcr  was  issued rnjoining the t lcfendm~ts f r o m  cserc i4ng  the p o ~ ~ c r  
of sale contained i n  the aforementioned tleed of t rust .  

O n  the hcar ing  of the temporary restraining ortlcr 011 2 2 J ~ l l y )  1032, 
Sutlgc Schcnclr, issued a n  order p r o ~ i t l i n g  fnr  the  l ~ a y m c n t  11g tlic plain- 
tiffs, n i t l i in  ten days fro111 the tlatc of tlic ordcr, of the rum of S2.:00 
into tllr  office of the  clcrk of t h r  Superior  Cour t  of Caldiwll  County, to  
bc paid by said clcrk to  t l ~ c  defc~iclants o r  their  assignet upon tlsc p ~ o -  
tluction of the notc securctl by  thc dcrd of t rust  n~cnt ionct l  ill t lw p1( ad- 
ings antl the  crediting of said amount  on said notc. Thc ortlcr wns not 
co~nplir t l  11 it11 ant1 the  rcatrninilig ortlcr n-ac t l i q ~ o l ~ c t l .  

The plnintiffs tcndercd, on 1 3  Augui t ,  1932, to the  d c f ~ > ~ l t l ; ~ l i t a  :I rer t i -  
ficcl clicck i n  t h e  sun1 of $.i,174.2S i n  ful l  satisfaction of tlw i~ldt~bt<t l l lcs-  
tluc by  tlic plaintiffs to the  defendants, vliicli  clicck wn* itot nc~ccptrtl. 
as  the  defendants stated t h a t  i t  was insufficient to sa t i . f~-  i n  ful l  t l i ~  
indebtedneq~.  T h e  clcfendants therenpo~l  again a d ~ t ~ r t i v t l  the, lalit1 f o r  
sale on S September, 1932. 

On 2 September, 1922, tlie plaintiffs obtai i~cd a n  o d ( r  .ignctl 1)y 
.Jntlgr Schcl~ck,  requir ing tlic d ~ f e i ~ d : \ l \ t i  to \lion cnusc XI)>- tlic y ~ l i o u l ~ l  
not be rcstrainctl f r o m  conducting the  snlc ntlvcrtisctl f o r  S Septcinbe~-,  
1932. O n  1 3  September, 1932. tllc I i ea r i l~g  on the orllcr to qlio\v callif . . 
11 as heart1 l ~ e f o r c  J u d g e  Sclwncli, and air ortlw n as  (w c~rcJ  r(~11111'1112 
the plaintiffs on or  before 1 7  Scptemhcr. 193.3, to l )ay into tllc, ofivc, 
of the  clcrk of tlie Super ior  Cour t  of Caltln ell Co1111tj- t l l ~  k11711 of 
$5,174.38, to  be pait1 11y said clcrk to  t l ~ c  Fidel i ty  I3ni1k of Thr11ni11. 
Sol.th Carol ina,  trustee, or i t s  agent.  u l m l  tlic p~otluc.tior of t 1 1 ~  not( 
referred to i n  the  pleadings antl tEic crediting of said sum oil -:li(l 11otc'. 
T h i ~  order  f u r t h e r  proridcd t h a t  t h e  plaintiffs ~11ould f i l ~  a 1101itl \\it11 
surctici; acceptable to  the  clerk i n  tlic amount  of $1,000 to lv ~cl i t l  ( J I I  

c o n t l i t i o ~ ~  t h a t  t h e  plaintiffs p a y  to the dcf(~nt1ants t11,l anlonllt rl1;rt 

might  be determined to be d u e  antl owing by the  plaintiff.: to  tlic tlt3- 
fendants  o r w  and  above t h e  said amount  of $3,174.39, an(l t h : ~ t  1ipo11 
the  plaintiffs' compliance wi th  t h e  p r o ~ i s i o n s  of the  or(lcr, t l ir  t r i i ~ t r c b  
in  the  deed of t rust ,  should cancel said dcrtl of t rn i t .  I'hr c ~ r t l c ~ ~  17 ;I. 

complietl ~ r i t l l  nlid tlie deed of t rus t  canceled. 
Tllc cause came 011 fo r  t r i a l  and  t h e  f o l l o n i ~ l e  i ~ ~ n t ~  \\ ,(a join(( l  1 ) ~  

thc plni l~t i f fs  ant1 the tlcfcndants: 
"111 \ \ h a t  sum, if nny, a r c  the  dcfeilclauts intlcbted to  the  111~intiffa !" 
r 7 1 11e vourt-charges you tllat a s  a mat te r  of l a y  if yo11 find the facts  

t o  be i n  thia case a s  s h o ~ r  n fi,om all the  c~ idcnce ill i t .  1-ou I\ ill nuwt l r  
thc  issnc "Sothing." 
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The jury answered "Nothiiig," according to the court's instructiolr. 
Judgment was rendered on the ~ e r d i c t .  Plaintiffs excepted and assigiletl 
error to the charge of the  court below arid appealed to thc Suprcrnc 
Court. The  necessary facts will be stated in the opinion. 

X a r k  Squ i res  a n d  L. H .  Ila71 fov ~ l a i n t i f s .  
TV. A .  Devin, Jr . ,  and  Fu l l e r ,  Readc  Le. Ful ler  for defendanfa.  

CLARI~SON, J. The  question iiirolred : Was the lower court justified 
ill directing a ~ e r d i c t  that  the plaintiffs recover nothing of the defend- 
ants?  We think so. 

This  is  an  action in  a court of equity, brought by plaintiffs to re- 
strain defeildaiits from selling their land under a deed of trust. N i l l e r  v.  
D u n n ,  188 IT. C., 397; R i p p l e  v. X o r t g a g e  Corp.,  193 5. C., 422; 
Pugh v. Scarboro,  200 N. C., 59; Clark  v. IIoocl System, 200 K. C'., 
635. 

Plaintiffs borrowed $7,000, made note and bond payable to bearer 
with 6% interest, on 1 5  August, 1927, and secured same by deed of 
trust on certain real estate. The  plaintiffs made 36 payments of $80.50, 
beginning with 14  September, 1927, and ending with I 5  November, 
1930. 

Interest at 670 counted from 1.5 August, 1927, on $7,000 to 14 Sep- 
tember, 1927, ancl credit of $80.50 so calculated on new principal, and 
$80.50 credited to 15  Norember, 1930. Then the balance oil priiicipal 
countcd to 17 September, 1932, and credit of $5,174.38 and on balance 
intcrest calculateJ to date of judgment, 8 December, 1938. From a care- 
ful  calculation, n-e think plaintiffs are not entitlcd to recorer. See 
Bledsoe t i .  S i z o r ~ ,  60 N.  C., 89. 

Plaintiffs fur ther  contend that  they borrowed $7,000 and only re- 
cc i~c t l  $6,650. That  the draft  n-as payable to A. Garland Jonas, -1lex- 
andria L. Jolins and Thomas P. Pruett ,  attorney. That  the check was 
made by the Home Mortgage Company as  a subterfuge in an attempt 
to evade the usury law. Plaintiffs in their complaint allege that "al- 
though the instrument aforesaid is  recited to he security to the sum of 
seven thousaid ($7,000) dollars, in t ru th  and in  fact thr  drfclidants 
receir-cd from the plaintiffs about $6,650 and the remainder as set forth 
in said illstrunlent was knowingly reserved, charged, collected and paid 
defendants by plaintiffs as  usurious charges for  interest, principal and 
incidental expenses connected therewith, as will more fully appear by 
reference to said deed of trust so recorded as aforesaid." 

The fact that  the name of Thomas P. Pruett ,  attorney, was put ill the 
cllcck and plaintiffs could not get the nioney without it being haucllec1 
that way, and plaintiffs' testimony to the effect that the payment to hi111 
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was only $6,630, and other evideuw, thougli circunistantial, is suflicic~it 
to hare  been submitted to n jury, as to the usury on this aspect of tlir. 
case. From a careful rending of the tlced of trust i ts  "Items of espclrw" 
in the cleed of trust is  strongly indicative of usurious t,vasion. 

I n  Bank 2.. IVysong,  177 N. C., 380, 3SS, is tlic folloning : "l'liib liilr(l 
of usurious agreement has been cast ill v n r i o u ~  forms, h ~ i t  the C O I ~ I ' ~ ~  

have invariably stripped it of its flimsy diqgnisc, and d t d e t l  accor t l i~~g 
to its substance and i ts  ncccssary tendency n ~ i d  effect, vhcn  the purl)ov8 
:1ni1 intent of the le~ider are  unrnistak:lblc. -1ncl this is the correct rulc." 

I n  this l&d of action to restrain a salt,. ccpitablc ill its ri:lturc, t11(1 

actual money loaned with 6C; illtcrest is all thnt the lcndcr can rcco] (11.. 

The $330.00 detluction, its purpow must be inquiretl in1 0. 2'171($1 Po.  1 % .  

R e d w i n e ,  204 S. C., 122; Di.roll v. ,qtrlhtk, 204 S. CY., $SO. 
I t  is well scttled thnt thc pcnnlty for ubury, C'. S., 1306, i. riot al)pli- 

cable in this injunction proceeililig-cq11itaI)le in its 11aturc. Tlw pri11- 
ciple is that he ~vlio welts equity rnuqt (lo cquitg. 1 1 1  I l ' u f ~ ~  9 1 % .  (;(1, I ;\, 

188 N. C.. 305, 308, spcnking to thc subjcct : "I t  is the r~stahli4cd l a u  
of this jurisdiction, that  when n debtor, nlio has give11 n ~nortg:lgrs to  
secure tlw 1)aymcnt of n loan, comes illto r quity, seeking to r c~ t r a i l i  ;I 

threatening foreclosurc undcr tllc poncr of snlc ill his 11101.rg:19r1, : I G  :I 

deliwrnncc from tlw esnction of usury, Ilc will lje g ~ :  nt id rc1ic.E i i i i ( i  

allowed to have the usurious charge.: c2linlinwtcd fro111 lii- tl:h o111). 
upon 11:1yrn~it o r  tcwlcring the princil):~l silr~l wit11 illtcrcst at tlw l:,gnl 
rate, the only forfeiture which lie lnny tlius cl~forcc h i  ~g thr cwv. of 
tlic legal rntc of iutcrest." Jl i l l rr .  r .  I l ~ o i i ~ .  IS8 S.  C'.,  397;  1!il~!5' , l  1 ,  

-1Iortgngc ( 'orp . ,  103 S. C., 422; I ' lrqL I,. Sccrt.110, 1 .  200 S. ('.. > ! I :  
Clarli I * .  l loocl  iS!jsfem, 200 hi. ('., 632. ( '11al)t t~ 35, Pu1)lic I,,I\\ - of 
X. C., Special Session, 1924, as amended by cliapter 28, Public 7,:1\\- 
of N. C., 1923, nncl other amendments, arc inadc applicable to Caltl\vc~ll 
County and to the counties of Bniicoriibe, Nndison, Y a n x y .  He?itl<~rco~r. 
McDowell and Watauga. Plnirltiffs coiltend t l ~ t  tllew w t s  (lo nut aplrl) 
to the instant case. I f  they did, see I'loft T. F ' e m p s o ~ t ,  2C12 S. ('., 44f;. 

But  taking it for granted the jury xvoultl find thnt tlic $'530.00 ui1- 
usuriouq, yet from a careful calculatio~l, pl;\i~itiffs woul~l  1)c en t i t l~ , l  t o  
recover nothing. We have had a competent expert to rillkc these c i 1 1 ( ~  
lations for us. The defendants in their bricf say:  "*\s~urning tllnt tlicb 
plaintiffs wccived only the sum of $6,650, n11t1 :tlq)lyilq; each paynlc>lrt 
as of the date paid on accrued legal interest r 7 1 d  reductim of pri11r.il):il. 
there woultl h a w  reniailied clue a d  owil~g by the plnintii?'. to t l 1 1 2  
tlefcntlants 011 17  September, 1932, rhe tlntc of the lact l ) a y ~ ~ l ( ~ n t .  tl~c. 
 mount of $261.26." 

X o  error. 
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HAZEL BATSON r. C I T Y  LAUNDRY COMPANY. 

(Filed 12 July, 1933.) 

1. Master and Servant C +Duty of employer to furnish wasonably ,snf<, 
nienns and appliances includes staix~vays and platfornis. 

An employer must exercise ordinary care to l~rovicle employees rensuil- 
ably safe means and appliances, including stairways and platforms neccs- 
sary for their nse in the performance of their duties, and evidcnce that 
steps of a s tairnay used by employees as  a l~ermanent part of their equi1)- 
meut had been allonecl to become worn and slicli, resulting in injury to 
a n  en~ployee when she steppcd on a slick glace and fell, is held suEcient 
evidence to be submitted to the jury on the issue of the emplojrr'. 
negligence. 

2. Master and Servant C g-Evidence of employee's contributory neg- 
ligence held sufficient to bar recovery as a matter of law. 

Evidence that a ~ ~ o r k e r  in a laundry was required to bring paclrages 
tlonn a stairway in the building, that the number of pacltages carried a t  
one trip was left exclusively to the emplo~ee, and that the cn~ployec was 
familiar with the condition of the stairway, and that she took a double 
armful of ~acl iages a t  one trip so that she was unable to see the steps 
immediately in front of her, and that she slipped and fell upon a slicli 
place on a badly won1 step is Aeld to disclose contributory negligence 
barring a recorcry a s  a matter of law, a n  employee hc i r i  under du ty  
to exercise reasonable care for his own safety. 

CIVIL ACTIOS, before Drr in ,  J., a t  October T e r m ,  1932, of 
RAKOVEK. 

T h e  plaintiff m s  a n  ~ m p l o y e e  of the  defelidant a n d  institntctl th i s  
sui t  to  recover f o r  personal i n j u r y  sustained on or  about 6 June ,  1928. 
T h e  defendant operates a l aundry  and  there is a flight of steps froni  
the first floor to  the  second floor of the  building, consisting of about 
twenty-seven steps. T h e  s ta i rway  is  between two n a l l s  of the  building, 
t h a t  is, the ~ v a l l s  come u p  on each side or end of t h e  steps. -1 witncus 
f o r  plaintiff s a i d :  "You could s tand i n  the  center of the  steps and  touch 
a n y  side wall." T h e  width of the t read  of each s tep w a s  f r o m  ten to  
twelve inches. T h e  steps were constructed of boards a n  inch or  a n  
inch and  a quar te r  i n  thickness. PIaiiitiff alleged a n d  offered evidenw 
tending t o  show t h a t  the  edges of the  steps were worn a s  a result of 
drawing hamper  baskets of l aundry  u p  and  donli.  T h e  plaintiff dctailetl 
the fac t s  and  cil.cumstaaces of her  in jury  a s  fo l lo~vs :  '(On t h e  nfternooii 
of 6 J u n e ,  I w a s  sent u p  i n  the l aundry  room to br ing down some pack- 
ages to  he delivered t o  the office, arid i n  re tu r i l i i~g  I was about midway 
of t h e  steps, and  I stepped i n  a slick worn place t h a t  caused m y  feet t o  
slip froni  under  me, and  I stumbled two or three steps t ry ing  t o  regail] 
m y  balance, a n d  I saw t h a t  I was going head first, and  I t h r m  myself 
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hark. prabhiilg at the na l l  to keep from falling, but there were no guard 
~-:~il.:  to grab by, ant1 1 was liurlcrl on my  back don-11 on the steps, and I 
4 1 1  tlo\\ii lac>lring about two stcps from the hottoin, and there I was 
pic.kcd up hy the 1)ookkeeper and one of the drivers. There were no guard 
rails, nothing but the plastered wall on both sides, I an1 not much of a 
jnclgt~ of clipta~lc.c, but 1 imaginc the steps are between jive and six feet 
11 idcb. . . . The rtlgc,s of tlic stcps were worn off round and slick. I was 
going (lo\\ 11 ki~lt l  of 011 tllc hall of my  foot olid it slipped out from under 
Ine. . . . r turnctl my auklc. . . . 1 put the packages 011 my 
:1r111 :111(1 1)ut the other OV(T them to keclp from losing thein. I f  there had 
I m n  n guard rail there I don't know whirl1 arm I ~vould have u w l .  
. . . I carried the packages on my left arm. I said tlie other arm n x s  
ou top. I t  was over tlieni. Put t ing  both ilrnls orer  it would make a 
double armful. I guess I did say that  I had a double arinful. I had the. 
packages in  both arms. . . . I did say in order to prevent going 
several times 1 1)rought those many packages. What I meant I coul(1 
h a w  brought one d o w ~  a t  a time and not as lnany as I did have. . . . 
I told Judge Bar~ lh i l l  a t  a forlner tr ial  that  I could not ice where I \\.as 
stepping. I meant I Jvas not looking right down a t  tlie step I W I ~  

stepping on. I could see the steps ahead of rue, but \\.us not particularly 
 roti icing tllcl one 1 ~r i l s  stepping on after I left the top. I saw t l ~ c  wag 
was clear. . . . I had never noticed any particular defect in ~ l l c  
steps, nothing more than, I reckon, they Irere worn from going up ailtl 
down them. I do not remember they mere morn pa~ t i cu la r ly  by going ul, 
and down them. . . . I knew that  there were no hantlrail.; O I L  t l ~ ~  
*tairs for t l i r e ~  years before 1 n.as hurt." . . . 

'There was critlencc that after the plwiiltiff n n s  hur t  oil G Jmic, 10i?S, 
that she c o n t i ~ ~ u c d  to work a t  tlic lauudry until 27 F e h u a r g ,  1931. 111 

.\ugust, after the plai i~tiff  was injured in June,  she took ail nutornobilc 
tr ip to Mississippi and the Gulf of Mexico. The e ~ i d e n c ~ ~  further tencletl 
t o  Aon. that  a i  a result of thc fall :L spil~nl  trouble dcvelopcd and 011 

28 February, 1031, the plaintiff m . : ~  operated upon, xltl that  she 11as 
*u.taineil painful a d  p e r n ~ a i ~ c ~ ~ t  injury. 

A!t the eonclusioll of plaintiii's evidence the tr ial  jntlgc sustain~tl  a 
111otiol1 of nonsuit, a ~ d  tlic plaintiff appcnlctl. 

Uaoc7uhs, J. (1 )  IVhat duty does :ln en~ploycr o w  all e~llploycc with 
reference to steps or stairways used by cmployccs i l l  tlic due and proper 
clischarge of their duties? 
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(2 )  Does the evidence warrant a judgment of nonsuit upon tlie 
ground of contributory negligence ? 

The construction and maintenance of steps, stairways and platfornis, 
constituting a part  of the permanent ways and appliances furnished I)? 
an employer to an  employee, require the same degree of care upon the, 
part of such employer; that is to say, that  the employer must exercise 
ordinary care in  providing reasonably safe ways and appliances for thc 
use of the employee in discharging the duties imposed by the contract of 
employment. The testimony liberally interpreted, tends to show that the 
stairway was constantly used by the plaintiff and other employees as a 
part of the permanent ways and appliances of the laundry. Sec thc. 
following step cases: Lrrquhart v. R. R., 156 N. C., 581, 72 S.  E., 630; 
Bohannon  v. Stores C'o., 197 N .  C., 755, 150 S .  E., 356;  Parrell 7.. 

T h o ~ n a s  and IIou,ard Co., 204 N. C., 631. Moreover, there was eridencc 
that the steps were "worn slick and rounded off at  the edge. They were 
x o r n  in the center of the tread, . . . they were worn right much." 
Plaintiff said:  "I stepped in a slick worn place that caused my foot to 
slip from under me." 

The foregoing evidence warranted an  inference that  the steps undcr 
all the circumstances mere maintained in a negligent manner. 

Notwithstanding, the conduct of the plaintiff must be measured b ~ -  
the enme yardstick as that of the defendant. Therefor?, the inquiry muqt 
shift to her. Did she exercise ordinary care for her own safety? 

She knew the condition of the steps, because she had been using them 
for six years. She said:  "I walked up them frequently. Sometiines I 
did not go inore than once a day, and frequently two or three times. I 
knew there were no guard rails or banisters to the stairway." The  
evidence further discloses that plaintiff was descending a long flight of 
stairs with a double armful of packages. She selected the packages 
according to her own judgment or as she put i t :  "I guess that I was 
the judge of the turn. I was not g i ~ n  any instructions about it. They 
never did tell me how marly to bring dowii. They did not tell me how 
to come down the steps." The double armful of packages, which the 
plaintiff was carrying, made i t  impossible for her to see the steps as she 
was descending. While she could see the steps ahead of her she was 
really placing her feet by guess. A liberal interpretation of plaintiff's 
testi&& leads to the inevitable conclusion that  at  the time of her in- 
jury she was not exercising ordinary care for her own protection, ant1 
must, therefore, bear the consequences of her unfortunate injury. 

The question of handrails or banisters was discussed in the briefq, 
but the absence of banisters does not appear to ha re  had anything to 
do with the injury. 

Affirmed. 
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' l 'O\YS Ul" VIIAKKLIN v. S81\1 L. FRANKS,  H. W. C'ABE, W. C. 
CUKKIKGHAM AKD W. L. HIGDOX. 

(Filed 12 July, 1033.) 

1 .  Ilimitation of Actions C a- 
Payment on a note by tliv maker docs not clcprive an endorser thercon 

of tlie tlefensc of the statute of limitations. 

2. Limitation of Actions C c-E'oimcr fiduciai-y relntionahip of endorser 
held not to prcvcnt him from pleading statute of limitations. 

,\ coinmissioner of :t to\vii endorsed a negotiable note made payable 
to the tonn. The town brought suit thereon, but long before the com- 
mencement of the action t11c endorscr had ceased to be a commissioner : 
I lc ld ,  the fiduciary relationshil~ formerly existing between the endorser 
and the tonil d ~ e s  not prevent tlie cndorser from l~lcading tlie statute of 
1imit:rtions ai: n l ~ r  to n recovery against him. 

3. Limitation of Actions C: d-Evidence held not to establish agreement 
not to plead statute of limitations. 

Altliongli n party m:~y bc estopped from pleading the statute of limita- 
tions by rln c s ~ r e s s  nyrecment not to do so or by conduct rendering it 
inccluititblc for him to (lo so, tlic evidence in this case ic: held insufficient 
to estab~liali a s  a 1nnttc.r of law an agreement by an cnds~rser on the note 
sued 011 not to 1)lcntl tlic statute, and an instruction to answer the limita- 
tioil issiw nwiiist tlic endomcr is hcld for error. 

C ~ V I L  n c l ~ o ~ ,  before 11 111 ,  S p c t  icil Ju t lgc ,  a t  S o r c m h e r  Term,  19:32, 
Of ~ ~ C O S .  

011 1 5  J u l y ,  1'325, S a m  L. F r a l ~ k s  executed and  tlelirtrcd t o  the tow11 
of F r a n k l i n  h i s  l ~ r o m i s s o r ~  note f o r  the  sun1 of $2,500 T h e  note was 
c d o r s e d  by the  defendants, H. W. Cnbe, Mr. U. Cur~ning;hain a n d  W. L. 
Higdon.  T h c  following entries appear  on  the back of the  note, to  w i t :  
" 2  l leccmber, 1930, paid $675.00. Interest  paid to  1 5  J a n u a r y ,  1931." 

'I'liiu action was instituted on 20 May,  1932. S a m  L. Franks ,  t h e  
l u i l k ~ r  of t h e  notr,  pa id  tlw interest and  principal  paynient a s  aforesaid. 
,, I lw note was  due 1 3  Ju ly ,  1927, nnd t h e  defendant  Higdon  w a s  a mem- 
1)rr of the   ton.^^ board a t  tha t  tiinc," but  said defendant "went off t h e  
1)oii~tl tlie last of Nay, 1929." T h e  at torney f o r  plaintiff town testified: 
".\l)out 2 December, 1930, we decided to collect the  not. and  the  whole 
Imnch, M r .  Cabe, N r .  Cunningham and  M r .  Higdon,  r ~ n d  we couldn't 
clecitlc o11 what  was going to bc clone about M r .  Franli 's note, and  IW 
finally agrced a s  well as  I remember i t  wns agreed among the  whole 
b ~ u ~ c h  t h a t  if S a m  L. F r a n k s  would make  :L paymelit on t h e  note f o r  a 
.~ubctnlltial p a r t  of i t  t h a t  we would let hiln go f o r  a v h i l e  and  would 
11ot t r y  to collect t h e  rest of it .  M r .  Higdon  was not on t h e  board at this  
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time." The  evidence tended to show that  the note was good a t  the time 
i t  was made. The  attorney for the town further said that  he "would 
not swear positively that  W. L. Higdon said if Franks would pay 
g67.5.00 that  he (Higdon) would stay on the note a certain length of 
time, but I nil1 swear he said that  he would remain liable if Mr. Franks 
~ rou ld  make a good payment." The town clerk said "that he notified all 
the sureties and the maker of the note, and Mr.  Higdon said if Mr.  
F r a ~ ~ k s  would pay u p  the interest on this note he was willing to sign 
it, a i ~ d  that  there was no payment made after Mr. Higdon made the 
above statement." 

The defendant, Higdon, pleaded the statute of limitations. The tr ial  
judge was of tlie opinion that  it would not be equitable for the defend- 
ant to plead the three-year statute of limitations and instructed the  jury 
to answer the limitation issue in the negative, and as  the endorsement 
of the note mas admitted, the judge further instructed the jury if they 
believed the evidence they would answer the issue of indebtedness $2,500 
n-ith interest. 

From judgment upon the verdict the defendant Higdon appealed. 

S o  counsel for plainti f .  
R. I) .  Sisk for defendant, Iligdon. 

BROGDES, J. P a ~ r n e n t s  made by the principal Franks  did not deprive 
the endorser of the benefit of the defense of the bar of the statute of limi- 
tations. Hauser 7 ' .  F U ~ S S O U I L . ,  168 N.  C., 1, 83 S. E., 692; Barber v. 
S b s l z ~ r  C'o., 175 N. C., 602, 96 S. E., 43; McIntosh North Carolina 
Practice and Procedure, p. 127. 

The theory of tlie plaintiff is that  the defense of the bar of the statute 
of limitations was not available to the defendant for two reasons: First, 
that the defendant was a member of the board of aldermen or town com- 
n~issioners a t  the time the note was executed and endorsed by him, and 
consequently it would be inequitable to plead the statute because he 
was occupying a fiduciary relationship toward the tou7n. Second, that  
the defendant Higdon by virtue of an  agreement, express or implied, had 
precluded the defense relied upon by him. 

At the outset i t  must be noted that while Higdon was a member of 
the board of town commissioners a t  the time the note was executed that 
he " r e n t  off the  board the last of May, 1929," and, therefore, was not a 
member of the board a t  the time the suit was brought in 1932. Conse- 
quently, any existing trust relationship with reference to the note had 
been terminated long before the institution of the action. The  general 
rule is that  a party may either by agreement or conduct estop himself 
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from pleading the statute of limitations as n defeuse to a11 obligation. 
NcTntosh North Carolina Practice and Procedure, 1). 122,  sectio~r 130. 
wmmarizes the rule as follows : "To constitute such estoppel, thcrc. 
must be nlorc than a mere delay or i~ldulgrncc at  the request of t l ~ c  
debtor. There must be all express agreemelit not to pltatl thc statute>, 
or such conduct OII  the part of tlie debtor as would mak: it i~~equ i t ab lv  
for 11inl to do so." Scc Lyon 1 . .  Lyon, 43 N. C., 201; I h ~ ~ i e l  1.. C ' o n ~ ~ s . ,  
74 N .  C., 494; 1laynzol.e v. C o m ~ s . ,  85 K. C'., 268; T l ' h i f e k u ~  \ f  1 % .  I)(iy. 
90 N. C., 542; f 1 7 ' 0 1 r t 7  c. R. R., 147 S. C., 217, 60 S. E., 983. 

1 1 1  the L)ry tasr ,  o.rrpi.a, i t  was intimated by the cour that it \\.oulrl 
comtitute a spccirs of fraud for  a persou to actively requrst or cause a 
tlelay ill assert i~lg a cause of action and the11 plcatl the <itatutc> of linll- 
tations as a tlcfel~se when the suit was brought. The  court said:  " S o  
such fraudule~rt  elemcut is f o u ~ ~ d  in thc facts of this trnnsactio~l. T h e  
failure to sue was not 111 consequeuce of ally request from the t l c f r ~ ~ t l a l ~ t ,  
]lor under ally agrccmellt r n n k i ~ ~ g  paymellt contilrgent or ally ulldc- 
tcrmiued future evcl~t, as all uu t l c r ly i~~g  colltlitioll requi 'iug delay." 

,111 tlie cvidclice tcntlilrg to show a n  agreement, express or i~l~pliecl  
upon the part  of Higdon uot to plead tlie statute, is co~~tai i ict l  ill r11rc.c 
excerpts from the c~ ideuce, as  follows : ( a )  lIigdoii said "that hc I\ oultl 
remain liable if Mr.  Frauks  would makc a good payn~c l~ t . "  jb) lLT1l(. 
whole bunch agreed that  if said L. Franks  would make a 11ay11i~'iit 011 tliv 
i ~ o t e  for  a substantial part  of i t  that  we would let him go for a I\ hilts 
a ~ ~ d  would not t ry  to collect the rest of it." (c )  Higdou said:  "If Mr .  
Franks  would pay up  the interest on this iiotc llc was wil l i~ig to sigu it." 

Mr .  Higdon did not requcst a delay ill bringing the actiou or lull t h  
tow11 to sleep by pa l ia t iw a ~ ~ d  s e d a t i ~ e  pronlises of c o l ~ t i ~ ~ u e t l  liability. 
The ucarcst approach to all agreernc~lt or request is fou r t l  ~ I I  t l ~ c  tosti- 
mony that  if F r a ~ ~ k s  would pay "a s u b s t a ~ ~ t i a l  part" of the 11otv "\w 
would lct him go for a while." I t  t l o ~ s  not appear what -hc  parties liatl 
in miucl in  using the exprcssio~l "substantial part," 11or does i t  al~lwal'  
what thcy had ill mind by using thc cxp r r s s io~~  that t h y -  noultl let t l ~  
maker "go for  a while" and "would not t ry to collect i l ~ e  rest of it." 
These loose u t t e r a ~ ~ c e s  alld wortls of clouded ~ ~ ~ ( l a l l i l ~ g ,  arc> 110t sufficie~~t 
ill law to ro l~r t i tu tc  a n  agrrement, express or implied, tc n . : ~ i ~ e  a T :rlitl 
defei~sc to a ~~cgoti i tblc i ~ ~ s t r u m r n t .  

Rewrsed. 
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COJIRIERC'IATA NATIONAL BANK v. CUTTER RES1,TY COMPANY. 

(Filed 12 July, 1033. ) 

Pleadings C &Item held to have arisen out of same contract bctwern 
parties and should hare bcen allowed as set-off. 

The lessor took lessee's check to guarantee lessee's contract to rent a 
1)uilding to be constructed by lessor, and gave lessee a receipt stating 
that the sun1 should be returned upon execution of satisfactory bond or 
occupancy of the building. Before the buildi~lg was complete the parties 
entered a sul~plemental agreement providing that extra improvements 
should be made and that lessee shoultl pay the cost thereof over a 
stipulated sum. The lessee borrowed moiler from a bank and assigned 
;IS security the lessor's receipt. Lessor's claim against lessee for extra 
improvements esceetled the amount deposited by lessee under the original 
contract. The building was completed and paid for by lessor, and lessev 
took lmssession thereof. The bank, as  assignee, sued lessor on the receipt, 
and denied lcssor's right to plead the aniount due by lessee for extra 
improvements as a set-off: Hcld ,  the lessor was entitled to plead by way 
of counterclaim the rights under the original lease and the supplemental 
~~greement  arising out of the same contract. As to whether the deposit 
created the relationshil) of debtor and (wditor or lrledgor and pledgetb. 
qunve? 

APPEAL by defendalit f r o m  l..t7ar2icX, J., a t  October Term, 1932, of 
MECKLESBURG. 

Civil action by plaintiff, a s  assignee, to recover fuiids alleged to be 
held by  defendant i n  t rust ,  o r  pledge. 

T h e  fac t s  a r e  these:  
1. O n  28 November, 1928, the defendant contracted with Lucielle 

Shops, Incorporated,  (hereafter  called Shops  f o r  conveilience) to erect 
and  lease to  Shops  a building i n  the  city of Charlot te  a t  and  f o r  the  
yearly rental  of $16,777.80, building to b~ ready f o r  occupancy 1 March,  
1929, subject to  unavoidable delays. 

2. T h a t  as  ((binder to  guarantee ca r ry ing  out lease," Shops deposited 
with defendant the  sum of $3,000, taking receipt therefor as  follows: 

'(Charlotte, N. C., 12 November, 1928. 
"Received of the  Lucielle Shops, Incorporated, check for  three thou- 

sand dollars ($3,000) t o  be held by u s  as  binder to  guarantee your  
carrying out lease made between yourselves a n d  t h e  Cut te r  Real ty Com- 
pany, said lease being on store located a t  No. 3 N. T r y o n  Street,  Char -  
lotte, N. C., same to be returned when satisfactory bond is furnished 
or  when you begin occupying store. 

"Cutter Rea l ty  Company, by A. L. Parker ,  Treasurer." 

3. O n  1 2  December, 1928, the  part ies  modified their  contract whereby 
i t  was agreed t h a t  certain extra  work should be done on the  building, the  
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tlefenda~it to pay for saicl cxtra work u p  to $12,000 autl Sliopa to be 
responsible for the excess. T h e  cost of the extra ~ 0 . k  amoiilitecl to 
$16,363.56, which the defendant paid. 

4. On 29 March, 1929, the plaintiff loailed to S h o p  $3,000 secured 
by assignment of receipt set out in paragraph 2 abow. I'laintiff liotifietl 
defendant of said assignment, and defendant inlmeiliatelp notified plaili- 
tiff of its claim against Shops for extra work in excess of deposit. 

3. S h o p t o o k  possession of store 7 May, 1929. 
6. Shops was adjudged a baukrupt i n  November, 1929. and paid 

about 7 cents on the dollar t o  unsecured creditors. 
The  court ruled that plaintiff, as assigiiee, was entitlcd to recover 

the $3,000 deposited with defendant by Shops, free from any set-off 
or counterclaim which the defenda~lt  might haye ag:iinst S l i o p ~  f o ~  
cwess cost of extra work. 

From this ruling, tlie defcntlant appeals, assiglling error. 

C'ansler & C'ansler for p l a i n t i f .  
. J tm .  A. X c R a c  crnd Tmcis Rrou*rz for t l ( l f o ~ d a r i f .  

STACY, C. J. I f  tlie receipt, upon which the plaintiff sues as assignw. 
stood alone, there might be considerablc strength in the position that it 
created a pledge, n.11ich shielded saicl f i u ~ d s  from any claim of set-off 
( B a n k  I $ .  M'inslozc~, 193 K. C., 470), but, 7-iewed in tlie light of all tliat 
transpired between the parties, we think it must be regirded as wbject 
to the defendant's counterclaim in the nature of a rccoupnieilt for 
moneys paid in excess of $12,000 for c s t ~ ~ a  repairs 011 the biiildinp. 1 1 1 0 ~ ~ 1  
v. E v e r e t t ,  91 N .  C., 399. 

The case in a nutshell is this : Sliops deposited $3,000 wit11 tlie dc- 
fcndant, p e n d i ~ ~ g  cons t ruc t io~~ of the building, to gu:traiitee faithful 
performance of lease on i ts  part, said amount to be returncd upon rsctu- 
tion of bond or beginning of lease. A nlontli later, and before the store 
was ready for occupancy, a supplemental agreement was enterctl illto 
whereby Shops became indebted to defendant in the slim of $4,363.56 
for extra repairs on the building. Thereafter, "~ve had no intention of 
returning the money, we considered it ours," says tlie reasurer of the 
defendant con l~any .  Taken in its entirety, therefore, tlie rights and 
liabilities of the parties may be said to arise out of the same contract. 
The deposit inad; by Shops was  but oue step in  the negc'tiations. 

Moreover, there is respectable authority for the position tlint a tlc- 

posit of money to guarantee the fai thful  performancl. of a rolltract 
creates the relation of debtor and creditor, and not that of pledgor alitl 
pledgee, or  bailor and bailee. Wilcon: v. G a u n t l e f t ,  200 Nich., 272, 166 
N. W., 856. There  was error in directing a wrdic t  against the defendant. 

New trial. 
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WHITMIRE v. ISSURANCE Co. 

C S R R  W H I T M I R E  v. T H E  PROVIDENT L I F E  AR'D ACCIDEKT ISSUII-  
AXCE COMPANY O F  CHATTANOOGA, TENNESSEE.  

(Filed 12 July, 1933.) 

Insurance T c-Held: insured ratified provisions of policy giving insurer 
right to cancel, and could not recover for agent's misrepresentations. 

Insurer issued a group policy of insurance which provided that insurer 
sl~oultl hnve the olrtioll to ca~icel it  after notice a t  the expiration of any 
year if a certain per cent of the employees did not avail themselves of its 
prorisions. Insurer canc~eled the policy in arcorilance with its terms. 
Plaintiff wcrired ~loticc of intention to cancel and allowed his preminnl 
to be deducted f r o ~ n  his wages after such notice, and then received iioticc 
of cancellation, ant1 accepted without protest his wages without any de- 
duction for prt~mium. Plaintiff brought suit alleging fraud and dcceit ill 

that insurrr's agent 1i:id 1.epresentet1 a t  the time he subscribed for tllc 
insuranrr tlitlt thc 1)olic.y should remain in effect a s  long as lie relnained 
ill  his employmelit or until ht, \vas retired upon pension : Held ,  lrlaintiff'. 
wit11 full knon-letlgr, hat1 ratified the 1)rovisions of the policy a t  ri~riancv 
with thc. agtwt's r r l ~ ~ ~ c ~ s t ~ ~ l t a t i ~ ~ ~ i s ,  and insurer's motion to nonsnit slionltl 
have Iwen alloned. 

APPEAL by dcfrildant f rom ( ' I ~ m c i l f ,  .I., a t  October Term,  l0?~2 ,  of 
B U K C ~ M B E .  

Civil actioir to  recover damages f o r  alleged fraudulent  issue a i ~ t l  
cancel lat io~i  of accident and  heal th policy of insurance. 

T h c  record discloses t h a t  on 1 hTorember, 1929, the  defendant issuet1 
a policy of g roup  insurance covering members of the  Southern Rai lway 
System Employcm P e m i o i ~  Association, of which plaintiff was a mcmbc,r. 

Sa id  policy contains the following provision with respect to thc r ight  
of discontinuance : 

"Section (6 )  T h e  compally shall h a r e  the option of declining to reilen 
this policy a t  tlie expirat ion of a n y  policy year  following t h e  effectirc 
date  hereof if the total l lumber of employees insured is  less t h a n  fifty 
per cent of the total average number of employees i n  serr ice of the 
employer. T h e  company agrees to  g i r e  tlie association sixty days ad- 
vance notice i n  wri t ing in  the event this  option is  exercised." 

,I similar  provision appears  i n  the application f o r  said policy which 
n as  executed and  filed by tlie Employees Pension L2ssociation. 

A\s  not more t h a n  20% of the  Southern Rai lway  System Employers  
took advantage of this g roup  insurance, which number h a d  been reduced 
to approximately 107; i n  September, 1931, the defendant  notified plain- 
tiff and  al l  other insured employees, t h a t  i t  elected t o  discontinue said 
insurance a n d  t h a t  the  same would terminate  a t  the  expirat ion of the  
policy year  1 November, 1931. T h i s  notice was g i r e n  only af ter  re- 
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pcated efforts to increase the number of employees in the association, 
failiug in x-hich, alternative offers of differellt ~ ~ I S L ~ ~ R I I C C  were made, but 
\v i t l io~~t  success. 

T11t> gravamcll of plai~itiff's c o m p l a i ~ ~ t  is, that &I. L. C h u u ~ ~ ,  a mrmber 
of tlic Employees Pension L\ssociatioi~, and who is  lllegeil to have 
solicitctl p l a i~~ t i f f  to joill the associatioil and take out a certificate of 
i l~s l~ i~a l l c t~  1i11der the group plan, assured plai~ltiff that  said certificatr 
"cxould not be canccld  so 1o11g as he remai i~td  in thc service of the 
Soutlicrn Railway." 

'1'11~ ~ u Y \ -  1-eturl~ed tlic fo l lowi~~g  ~ e r d i c t  : 
"1. Did the d e f e ~ ~ d a n t  tlirougli its agent represcwt to tlie plaintiff 

that it could alld would issue the ldaintiff all accident a ~ i d  health policy 
described ill the complaint containing the p l -or is io~~s  alleged in the conl- 
111:1i1lt, to be retaillcd in forcc so loilg as tlie plaintiff remained in  the 
active sen-ices of the Southern Railway System, or u ~ i t i l  such time as hc 
W:IS w t i r d  upoil all old age pei~s ion?  Ahiswer: Yes. 

'(2. I f  so, were such represeiltatio~ls false a ~ d  made for the purpose of 
d c w i ~ . i ~ ~ g  the plaintiff? ,\nswer : Yes. 

"3. I f  so, were such representations relied u p o ~ ~  by the plaintiff? 
A \ ~ ~ a w r r  : Yes. 

"4. I f  so, n a s  thc plaiutiff induced tliereby to e11tcr illto said contract 
of i l ~ s n ~ . a ~ ~ c c . ?  A\~lswer : Yes. 

"T,. \Vliat ail~ount, if any, is tlic plail~tifi' v l ~ t i t l d  to rwovcr of the 
c lof (~~~dant  ! A\~lswer : $929.76." 

Fro111 a judgment 011 the verdict, defendant appeals, a s s i g ~ h g  as 
error tlie refusal of the court to dismiss thc a c t i o ~ ~  as in c:lse of 11011suit. 

STACY, C. J. The defendant has tloi~c 110 more than it had a right 
to do under tlie terms of its contract. 1 1 1  rccog~iition clf this fact, thcs 
1)lailltiff has bottomed liis alleged cause of action on fraud a ~ ~ d  deceit, 
; 1 1 l t 1  seeks to recover ill tort, but a careful perusal of the rerortl leaves 
us I\ it11 tlic inlprcssion that it is barren of ev id ( ,~~c r  sufficie~~t to carry 
~ 1 1 t h  rwsc to the jury 011 tlic tllcory acl~ancrtl by the plaintiff. 

I t  ilplwai's from tlir testimony that undrr  date of 1 Sq~ tcmber ,  1931, 
t l i c '  plail~tiff received a letter from tlic c l r f c ~ ~ t l a ~ ~ t  at l~isi i ig him that 
r o ~ ~ t i l ~ u : ~ l i c c ~  of tlic i~ l su ra i~ce  was conti i ige~~t on not 1es:i than fifty per 
W I I ~  of tllc (~inployces of the Souther11 Railway System subscribing for 
the group insurance, that up  to that  time tlicy had not done so, and that 
i t  nonltl be uecessary to d i s ro~~ t inue  under paragraph six of the policy, 
o18 ~ i ~ a k c  other i ~ d j ~ ~ s t m c ~ ~ t s .  H e  was also atlrisetl that if  a ~ l j u s t i n c ~ ~ ~ t s  
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were not agreed upon, no deductioii for premium would be made after 
31 October following. The plaintiff made no answer to this letter, but 
acquiesced in the payment or coll~ction of a premium after it had been 
received. Gilder date of 30 September, 1931, the plaintiff received a 
letter from the defendant stating that  the insurance mould be discoii- 
tinued as of 1 November, 1931, that  thereafter he would h a ~ e  I I O  insur- 
ance, and that  "uo deductions will be made from your October earnings 
or thereafter ill payment of protection thereunder." The plaintiff did 
not reply to this letter, but received, without protest, his October carii- 
ings without any premium deductioil. H e  instituted this actiou 28 
April, 1932, for "fraudulent and unlawful cancellation." I t  would sreni 
that the plaintiff, with full knowledge, has ratified the provisioiis of the 
policy a t  variance with the representations made by Chunn. H e  nil1 
not be permitted "to have his cake and eat it too." SfarX w ~ u f l r c r  7,. 

(ha t ' e ly ,  157 N. C., 526, 122 S.  E., 297. 
The case is unlike Elam v. Realty Co., 152 N. C., 599, 109 S. E., 638, 

where i t  was said an insurance agent or broker who undertakes to 
procure a policy of insurance for another, affording protection against 
a designated risk, may be held liable in damages for his negligent failure 
to exercise ordinary care in the discharge of the obligation assumed by 
him. The motion to nonsuit should h a w  been allowed. 

Reversed. 

C L A K K S ~ S ,  J., dissents. 

THIC BASK Ob' SPIIUC'IC PINE r .  HA1.E \'AS('E. F1,OIZER'CE VASCE 
AND IRA VANCE. 

(Filed 12 July, 1933.) 

1. J3ills and Notcs C c-Fistute held not liable on note signed by admin- 
istrator purely for ~tccommodation of makers. 

Defendant, an administrator, endorsed a note in the name of the estate. 
thereunder writing his name as atlministrator. In an action on the note by 
the payee judgnicnt was rendered against the makers, which judgment was 
not paid, and the payee sc~ught to recover on the endorsement. The payee 
did not allege that the intestate was indebted to him a t  the time of his 
death or that his estate received any consideration for the note. Defend- 
nnt alleged that he signed the note as an accommodation to the makers: 
Held, plaintiff was not entitled to judgment on the pleadings against the 
administrator in his representative capacity. 

2. Same--Party signing note in representative capacity under agreement 
that he should not be personally liable is not liable to payee. 

Where an administrator signs a note in the name of the estate and 
thereunder writes his name as administrator. and a t  the time of the 
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t,scc.~~tion trf the note the parties agree that lie should not be personally 
i i ;~l~le  thereon, the payee may not hold the administrator personally liable 
tlicreon. C .  S.. 3001, ant1 where ill nn action on the note -he administrator 
;rllt>grs such :~greerne!~t the plaintiff 1rayc.c i.: not entitlet1 to judgment on 
1111. ~~ltwtlinpq against him l~ersonnlly. 

.\l.rr: 11. by the  defeidai i t ,  I r a  Vailce, f r o m  X c E l ~ v y ,  .T . ,  a t  Kovember 
'I ' i~ni.  1032, of MITCHELL. Reversed. 

1'111~ is  a n  action 011 a iiote f o r  $600.00. T h e  note is  ful ly  set out 
ill the complaint.  I t  is  payable to  t h e  order  of the  plaintiff, and  was due 
pr ior  to  t h e  commeilcement of th i s  action. 

I'll(> tlcfeiidants, H a l e  Vailee aild Floreiice Vaiice, the  makers  of t h e  
~~otc ' ,  (lid not file a n  answer to tlle complaint.  F o r  this  rciasoa, judgment 
l)y dcfaul t  final was 1-endered by the c l ~ r k  of tlic coui-t against these 
t l c f ( ~ ~ ~ t l a n t ~  for  the amount  of the  ilote. T h i s  judgun~i  t h a s  not bcen 
paid. 

r 3 l l i c  i ~ o t e  a s  set out  i11 tlie complaiut,  is endorsed a s  follows: 
"T. B. Vance estate, S. C. Vancc, I r a  Vailce, administrators." 
' I ' l i~  dcfc~l t lant ,  I ra  T a i ~ c e ,  filed ail a ~ l s ~ v e r  to the complaint  i n  which 

lit! :~dlnittetl  tlic csccutioli of tlic ilotcl by the defendants, H a l e  Vaiice 
a1111 F l u r t ~ l ~ c c  T'al~re, a s  niakcrs, and its r n d o r s c m c ~ ~ t  by liinl a ~ r d  S.  ('. 
\':111cc> as  a p l ~ ~ ~ ~ r s o o l l  the ilote. 

IIc allcges "that tlic said ilote suctl 011 by tlicx plaiiltiff ill this  actioll, 
wt out ill l ~ ~ r : l g r a p l i  t n o  of the complailit, \ \ a s  e~idorsed i n  t h e  name of 
"r. 13. V a ~ l c o  Estatc ,  S.  C. Vance a n d  I r a  V m ~ c c ,  a t lminis trators ,  a s  all 
acconin1otlatioi1 f o r  the niakcrs of said no te ;  tliat tlie tlefelldant, Hal( .  
V a ~ ~ c + c .  is n sou of T. B. Vailcc, tleceasctl, n~l t l  d r fe~ i t l an t ,  F l o r e w e  
Valicacx. is the wife of H a l c  Taiice a ~ ~ d  tlic cstatc of T U. Vaiice, (I(,- 
W:IS(Y!, has  uot y r t  beell settled u p  by thc nt lmi~l is t rator i  of said estate, 
a ~ l t l  tlic said ilvtc sued oil by tlie plaintiff n a s  not a i d  \!as i ~ o t  intellded 
to IN' l)crsoiially e ~ ~ d o r s e t l  by tliis defmdail t ,  but endolwd by the atl- 
~ ~ l i ~ l i h t r a t o r s  of t l ~ c  estate of said T. B. Vance, ns such aclniinistrators ill 
t l ~ t a  Ilaiilc of T. B. T'm~ce Rs ta t r ,  to wliicli cntlorsrmellt r r ~ f c w ~ i c c  is  
I~crc,by niatle." 

When the actioii was called f o r  trial,  the plailitiff moved for  judgulci~t  
ill the  pleadings. Tlie motion was allowed, and the defeudant excepted.' 

F ron i  judgment tha t  plailitiff recover of the  defendant, I r a  Va~ice ,  the 
, l~u i  of $600.00, with i i~ te res t  f r o m  23 J a n u a r y ,  1932, and  the costs of 
thc  action, the  defendant appealed to  the  Supremc C o u ~ t .  

J lcHee d NcBee  f o r  plaint i f .  
I'lr a r l ~ s  Hughes  f o r  defendant 

C o s s o ~ ,  J. I t  does not appear  f r o m  tlie pleadings i n  tliis action t h a t  
1'. B. Vance was indebted to the  plaintiff, a t  his  death, 01. t h a t  h i s  estate 
i w c i w t l  a n y  consideration f o r  the  note sued on by the plaintiff. I t  is  
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allcged i n  t h e  a i ~ s w r  that  tlic defc~i~ t la~ i t s ,  S. C'. \';IIIW a l ~ t l  I ra  T'ancc. 
a s  administrators  of the cstnte of T. B. TTaiir(~, etitlorsed thc ~ ~ o t e  solely 
for  t h e  aeeommodatio~l  of the makers. I t  is clear, tlirrcforc. t h a t  the, 
l i lai~itiff is  not cntitled to judgment oil tlie l h d i n g s  f o r  t 1 1 ~  a i r i o n ~ ~ t  of 
the  note  against the  dcfeiitlairts as  admi~iistr:itors of '1'. 13. \ r : ~ i ~ r e ~ .  tlo- 
ccased, Battkin,q ('0. 1 % .  Alloreh~at l ,  122 K. ('., 318, 30 S. E., 331. 

Thcre  is notliilig 011 t h e  face of t h c  liotc whic.11 shows that  tlic~ dcf(,1!11- 
an t ,  I r a  \'ante, die1 not iilte~rtl to Iwcol~ie prrso11:11lj- l iahlc  0 1 1  tlit. ~lotc' 
by reason of his  clitlorsc.mc11t :IS a t l~ninis trntor .  I t  is allcgctl. I I ~ \ Y I ~ I . ~ ~ I ~ .  
ill his ails\\-tlr t h a t  it  \\.as ~ i o t  the  i~itciltioii  of the  p ~ r t i w  that  110 -1ioi1ltl 

(Fi led  12 Ju ly ,  1033.) 

Taxation b' c-Snrc'ties paying note givrn for taxes l~clcl not cbntitlc'd to 
subrogation to lax lien under facts of this case. 
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STACY, C. J. It \\.auld seeli1 that uiitler tlic tlccisioll ill G'ua~  a l~ t ! j  ('i,. 
1 % .  McGoz tgan ,  204 N. C., 13, tlie t a s  lie11 was lost or rc~idered ulie~iforcc- 
able, ccrtaiiily as against other creditors of the estate, vl1e11 the original 
receipts were detached fro111 the record, :ilid tllc sheriff : i~tt led with t 1 1 ~  
conl~ty  for snit1 taws.  

'1'11(~ case is u i~l ikc  111111f 1%. ( ' u o p r ,  101 S.  C., 265, 130 S. E.. 416, 
1lcrr.y u. U a r i s ,  158 X. C., 170, 7 3  S. E., 000, wliere it \ \as held, ill liiw 
\ \ i th  a ~ ~ u ~ i i b e r  of tlccisio~~s, that tlie slicriff's settlement lvith the coul~ty ' 
(lid not estinguish the tlc,li~~qucnt taspnycr's liability. .Jones I > .  . l w i ~ i g -  
f o j z ,  01 S. C., 165 ;  8. ( . .  04 N. C., 511. 

1 1 1  tlic i ~ l s t : ~ ~ l t  caw, :IS ill C;ua?.anfy ( ' (1 .  1%. A I I c G o z r y a ~ ~ ,  . u u p u ,  tlw 
rights of otlicrs l i a ~ c  ~ i ~ t e r ~ c ~ l c ~ t l - c l d i t o r s  n.110 are cntitled to rely 
11po11 the puhli(~ r~cor(1s. 

~\ffirlll~Yl, 
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ZEunicipal Corporations E ':-City held not liablr fo r  clanlwgc% r c w i l t i ~ ~ g  
t o  abut t ing property by reason of narrowing sidewalk. 

P i \  i l  actioii to r e c o ~  cr tlnmages or c o n ~ ~ ) e ~ l s a t i o i ~  for  i i ~ j l i r v  to 1)laill- 
tiffs' lot located a t  " F i ~ c  I'oiilts" ill the city of I)urli:~nl. 

Tl lc  l)lili~ttiffs arcx onllc,rs of the. triangiilir~. I ~ i ~ i l d i ~ ~ g  lot.atc~tl a t  tl~tb 
ap(  s of O I I V  of tlic :~cut t> angles formed by tlicx i ~ l t c r s e r t i o ~ l  of Milin anel 
C11apc.l 71111 Strcets.  1 1 1  g r n d i ~ ~ p ,  liartlsurfacil~g a1111 ~ i t l c ~ ~ i i ~ g  ( 'hnpt~l  
H i l l  S t r c ~ t  so a s  to 111akr it all u ~ ~ i f o r m  40-foot tlioronghfaw, the corn- 

:~ t l j ac .n~t  to plai~ltiffs '  property, f r o m  S feet to a p p r o s i ~ ~ ~ ; ~ t c ~ l ~  2 fcct 
i n  width. A h t l  cvc11 this  w l n a i ~ l i i ~ g  strill is  11ot u ~ ~ i f o r m ;  it t :~pers  a1111 
is obstruc.tcd by lamp posts a i ~ d  signs. Plaint i f fs  allcge tha t  tl if- liavcl 
I ) re i~  tlamaged ill a large smn by reasoll of the  vir tual  d e s t r u c t i o ~ ~  of tl~c, 
sidewalk ; tbut t i~lg 011 tlicir pro1)erty 011 tli(x ('11apc.l H i l l  S t r w t  si(l('. 
T h e r e  is  110 allegation of i ~ c g l i g e ~ ~ c c  011 tht) par t  of the vity i l l  1l1:11ii11g 
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O t t ~ c w c i  1%.  S'pmwrr, 40 Ill., 217;  Cflricayo c. O' l l r ie~l ,  5 3  Lh. Rep., 640. 
'J'li(~ n1)uttiug proprietor  has  110 more riglit ill tlic sidctvi~lk tliaii ill the 
ro:rtlw:ly. H i s  r ights  a rc  s imply t h a t  tlic street ( i ~ r l u t l i ~ r g  rontlway ant1 
s i t i c ~ ; ~ l k )  shall not be closcd or obstructed so as  to ir111)air i~ lgrcss  01. 

cgrcss to his  lot by Iiimself a i ~ t l  those wlioni lie i~~vitcxs . l iere  fo r  trntlv 
or otlirr pnrposcs. Jloosc, 1.. ( . ' c ~ ~ x I u ,  104 S. ('., 431 ; I['hitc 1 . .  I?. h'.. 
113 X. C.! 610. , i s  said ill h'. 1%. f l i y g . ~ ,  126 S. t'., 1011: ',\u abut t ing 
( n \ m 3 r  to a strect a i ~ t l  sit1cw:rlk Iins rill e n s c m c ~ ~ t  ill his i '~,ontngc~ wliicli 
he n ~ a y  use ill subordimtioi l  to the  superior  rigllts of tilt' l)ul)lic.' Sitlc- 
wnlks a r c  of modcrii o r i g i i ~ .  s \ l ~ r i c ~ ~ t l y  thi 'y UYW ~ I ~ I ~ I I O \ \ . I I ~  :LS t h q .  
still nrc ill c.astcrn coulitrit>s slid i n  pcrlial)s ;I ~ ~ ~ ; r , j o r i t ; ,  of t l ~ c  totviii: 
:111tl ~ i l l a g c s  of Europe .  I n  tlic absence of n statute,, a I ~ \ \ . I I  is not re- 
qnircd to  comtruc t  a sitl(~n.nlk. . L f / o ~ , t ~ e y - G ' c ' i l c ~ t ~ ~ ~ I  1%.  Uosrotc, 142 Mass., 
200. I t  is f o r  the t o ~ v i ~  to p l ~ w r i b e  t h e  ~ ~ i d t l i  of the  sitlcnalk. 111 tlic 
ahsciicc of s ta tutory restrictioli i t  m a y  witleu, Ilnrrow, or (T(>II reniovc $1 

sidc~vnlk already cstablislled. . l f fo i .~z~y-C;Iet i~~~.( i I  r .  h ' ~ s J : ~ ~ i ,  s r ~ p ~ ~ ~  'Tu 
\vitl(w :I sitlewalk I larrons the  roadway.  T o  n.itlc11 the ro ;d~v: rv  ~ ~ n r r o \ ~ s  
thc sidewalk. Thc proportion of the s t r c c ~  to b.e prcsc~rrcd f o r  l)ctlos- 
r r i n l ~ s  ant1 ~ .c l i i c lw rcslwrtively is ill tlli. s o ~ ~ l l t l  tlisc.rc2tic-111 of tho to\v~l  
ni~tlioritics." 

S c i t l ~ e r  thc i ~ ~ d u s t r y  of couilscl i ~ o r  our  o\v11 i l lvcs t igx t io~~ llas tlis- 
c~nrcrcd a case i n  this  jurisdiction 1vl1ic.11 m a y  be said to  cover the  clsact 
question liere presented, but  the  tciiclcilcy of the  decisions is to rcgxrtl 
t l ~ c  i i i : ~ t t ~ r  as  resting ill tlic soul~t l  tliscrctioii of tlie g o ~ e r l i i n g  nuthoritics. 
.11itl so thc statutes, t leal i i~g n i t l i  the subject, lial-e b w u  f ramed u p o ~ ~  
the saliie tlicory. C. S., 2675, 2703, a n d  278;. 

Cont ra ry  tlecisiolis m a y  be f o u l ~ t l  i n  otlicr jur is t l ic t ioi ,~,  but with ns 
tlic p r i~ ic ip lc  lias bee11 followed wit11 insistelice. C'volls I:. 1Vinstol~- 
LSaleul, l i O  N. C., 24, 86 S. E., 792;  Xeui.es jc. 1T7i/ii~ii~yton, 31 K. C., 73. 
Tlic j u d g m c ~ i t  of  onsu suit is n c c o r t l a ~ ~ t  n.itll this  l)olic;,-, a11t1 \rill bc 
uplwld. 

.\firnlctl. 

.\l)pcal and Erlor IC f-l'ctition to rchear is dismissed in this cnsc. 

JYl~erc it  docs not ;Il)l)t%r upon a lwtition to rehear that tlic questiuli 
of 1:1w therc>il~ 1)rrsented was decided \ ~ i t h c ~ u t  clue consideration or that 
tlic Court overlookctl :my material fact or principle of l aw;  and no 
:~ilclitioni~l authority is 1)rcsentctl by petitioners in their brief on the re- 
l i c i ~ r i ~ ~ g .  irnd t l~crc is 110 ( > n o r  of Inn. i n  the clt~cisitrn, tlic lwtitioli will IF 
tli,?n~issetl. 
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PLTITIVX by defciidai~t for  a rehearing of its appeal from the j u d ~ -  
liient of the Superior Court of C ~ ~ v a u n - 1 )  County in this action. Pctl- 
ti011 disniisscd. 

C ' o ~ ~ o x .  ,I. Defelidant7s appeal froni the jutlgmei~t of the Sul~er ior  
('ollrt of C'lc~ elautl County in this actioil n as l~ea rd  a t  the Fall  'I'crm. 
193" of this Court, and n.as tlccitlcd on 8 February, 1038. The judg- 
1r1c11t n a s  affirmed. Src  Jollcij I . 7'(>l~grc~pli CO., 201 X. e., 136, 167  
S. E., 57.5. 

On 9 March, 1033, tlie defei~tlaiit filed its petition for a r e h e a r ~ ~ i g  of 
its appeal. Tlic petitioii n a s  allonwl, and the appeal dockt~tcd for a rc- 
l~rari t ig on 27 May, 1033. Rulc 44, Rules of Practice ill tlie S u l n m ~ e  
Court. 200 S. C., b3S. 

111 lt. petition, the defendaiit contends that  there \\as error at tlic 
trial in tlie Superior Court, nit11 rcspect to the third issue invo lv i~~g  tlie 
ti:~inages vliicll plaintiff is entitled to recover of the defendant, and that 
this Court erroneously failed to sustain its conteiitioi~ ill that respcct. 
1111iclr n a s  duly p r e s r ~ ~ t r d  by its appeal froin the judgment of tlics 
Su i~ r r io r  Court. I t  co~itel~tls  that  on all the eviclcnce a t  the trial. tlie 
l)lailitiff n-as uot entitled to recorcr of the dcferidant niore tllair liomi~lal 
t 1 a 1 1 1 a g ~  for the illjury which she sustainctl by reason of the negligei~t 
f 'a~lllre of the defentlant to tra~isnii t  and deliwr the telegram wlricl~ 
,lie had filed with the defenclaiit. This coliteiitioil was carefullv con- 
5idr.rcd nt the hearing of defendant's al~peal ,  as nil1 appear by r e fc re~~cc  
t o  the o p i ~ ~ i o i l  of this Court. 011 the authorities cited i11 the opmiol~.  
the tltfei~dant's contention n a s  uot sustail~ed. T l ~ e r e  was evidence tcntl- 
ill2 to Ao\v that  l~laiiitiff n a s  entitled to recover of the defeiidairt 

L 

c~oinlw~satory damages. This evidence was submitted to the jury under 
i~rstrucstio~~s n h i c l ~  are ill accord with nell  settled principles of I an .  

'rhe defe~idant's petltloil for a r ~ h e a r i n g  of its appeal is diqmissed on 
tlic authority of TT'esfon r , .  Tnlmbrr  C'o., 168 S.  C., 98, 83 S.  E., 603. It 
tlocs not appear from tlie pr t i t io~l  that the qliestiol~ of law preseutetl 
thereby u a i  tlccidctl l i a s t i l  or without due consideratioil; or that an! 
i11ateri:ll fact or pertilielit priliciple of lan. was overlooked by this Court. 
S o  additiolral authority supporti i~g the con te~~ t ion  of the defendant liai 
bceri cited in  the brief filed b ~ .  the defendaut oil the rehearing of its 
appeal. X ~ I i i t o s h  S. C. Practice 6: Procedure, 13. 811. The dccis io~~ 
a t  the liearii~g of dcfcndai~t's appeal is in accord with the authorities 
cited ill the opmion, and with \\ell settled principles of law. The deci- 
+ioii n ill etalid, a ~ l d  the judgment affirming the judgment of the Superior 
Court will not be disturbed. 
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WELLS 1..  ODUAI. 

Fur thermore ,  it  is  observed that  the s~lfficie~lcy of pla 11tiff.s tclrgrnnl 
to creatr  all acceptance of thc posi t io~i  to n.11ic.h she 11i1tl b r w ~  clcctetl, 
;111tl to  mnltc a colltract bctwce~l  licr a i d  tlic trustees of tlic J l a n t c o  
H i g h  Sc l~ool ,  tlocs ]lot swnl  to h a r e  b w n  ques t io~~ct l  a t  tliv t r i a l  of tl1c2 
actioll. -111 the er-idcncc s l ~ o ~ \ ~ t l  tha t  she had bcc11 duly t>lectcvl :is a 
t c w l ~ c r  i n  t h e  M n ~ ~ t e o  H i g h  School f o r  tlie tcr111 of one year ,  :it ;I fisrtl 
salary, n ~ l d  tha t  slie failed to  rcceire this  salary because of the ncg l ig (~~l t  
1)reacll by the  d e f c l ~ d a n t  of i t s  colltract with her  to  t ~ a n i l l i i t  and t l r l i ~ w  
her telcgram of accepta~lcr .  

I'cltitioll dismissed. 

(Filed 12 July, 1933.) 

Wills D h-Evideacc of probate of will in conimon form is inconipetcmt 
in caveat proceedings. 

The probate of a will ill c0111111011 for111 \\.itliout citiition to t110sc~ iu 
ii~terest "to see tlie proceedings" C. S., 4130, is an ex parte proceeding 
: ~ n d  not billdiiig 011 carentors ul)on the issue of dcc isnc; t  re1 1 1 0 1 1 ,  raised 
in their tlirwt attack ~11011 tlie vnliclity of the will, a i ~ d  t11c atlmissiol~ 
in eridcilcc in tht, c;lvt%t l)roccwlillgs of t h t s  ortlor of 1)rol)ntc. c.onstitutcs 
~~cvcrsil~lc? error. 

A i ~ l l ~ > . i ~  C L I Y ~ R ~ O Y S  fro111 11 C I T . ~ . I S ,  ,J ., i ~ t  ? J ~ \ . t ~ l l l b ~ ~  T~ir111, 1 D:i.L, of 
CIXAVEX. 

Issue of decisacif ccl l i o n ,  raised by a c a w a t  to tlic will of M i n i l i ~  L. 
Odum, based up011 want  of gc~luinenc~ss a ~ l d  lack of due  c s w u t i o ~ l  of 
paper-wri t ing propounded. 

T h e  propouuders ill assunling tile b u ~ d t , ~ ~  of proving ill? g e ~ i u i l l t ~ ~ ~ ( ~ s ~  
and  d u e  execution of the  alleged will, offered ill cridcnce over objectioll 
of cawators ,  (1) letters tes tamentary;  ant1 ( 2 )  order  of clerk cn tc rc~l  
a t  the t imc the  paper-writiirg was probated ill conlmoil f o  211. Tlic. record 
states this  evidence was offered i n  c'orroboratiou of the clt~rk's tcs t imo~ly.  
Tllc clerk lind previously testified tha t  lie issued the  letters testamelitwry, 
but ]lot tha t  lie entered tlie order  of probate. 

T l ~ e r e  was a rc rd ic t  finding the  p a p e r - ~ v r i t i l ~ g  propoundetl to be the  
last v i l l  and  testament of the alleged tcstntris,  nlid f r o m  t l ~ r  j u d p ~ ~ ( ~ ~ i t  
cwterctl thrreou,  the cawators  appeal .  
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c~~it le i tce of i ts  val idi ty  011 all issue of tlevivcr~if 15cl non ,  raised by a 
can\ cat filetl to said n i l l ?  Tllc al lsxcr  is, No. IIirX rnc 1%. B O I ~ I ~ ~ I I  (11 
168 S. E. ( V a . ) ,  610. 

T h t ~  p a p e r - n r ~ t i n g  i l l  question was offered f o r  probate  ill cornmoll 
f o r m  v i t l ~ o u t  c i t a t i o ~ ~  to those ill interest "to see procccdi~~gs."  Brnjumrtr 
P. Tee/.  33 S. C., 4 9 ;  Rctlino~icl 1). Collins, 1 5  S. C , 430. T h i s  is  per- 
~llissible untlcr our  prnrt ic(~,  C. S., 4139, rf 5c(/., mid. n11c11 thus  probatctl 
111 c20rllinoll form, c\cLll t l ~ o u q l ~  tllc procetding br pa. pul./c, s l l r l ~  rcc .o~~l  
; L I I ~  probat(, is matlc e o l l t ~ l u s i ~ ~ ~  as  ~ \ i t l t ~ ~ ~ c ( ~  of the validity of tltc \\ i l l ,  
uut i l  it is 7 aratetl  on a p l ~ e a l  or declared T oitl by n competent t r i b u ~ ~ u l .  
C. S., 1113, ant1 i s   tot t1iere:lftcr subjcr t  to collateral attnc~k. 1 1 2  re ll'111 
of I?o/clunrl. 202 X. C., 373, I 6 2  S. E., 897. 

B u t  :r ca lea t  is  a direct a t tack 11po11 thc, n i l l .  Tlw 1 ) r o w d i n g  111 

c80111nloll f o r m  h ~ f o r c  the  clerk is c.l: ~jai*tc ,  and ,  thercforc, not b i l ~ t l i ~ l g  
u11o11 thc. ca1 eators, as  thcy n e r c  11ot parties. IIL 1-r lTrlll of C'llisrnuli 
17,; S. ('., 420, !lC5 8. E., 769;  2111//5 1 % .  A1l/ll\, 19.: K. C., 395, 143 S. E , 
130. 

I f  ~t slioultl bc l~cl t l  tha t  tlic ortft~r of the clerk a t l l ~ u l p ~ ~ ~ g  the will to 
IJP  ful ly  l~ro\c,tl  ill ( . ~ I I I I I I ~ I I  fu1.111 i i  " c o ~ ~ c l l ~ i i ~ e  ill c11tlt~11c~c of t l ~ c  T nlltl- 
~ t y  of t h e  ni l l"  (C. S., 1143)  011 the issue of t l c ~ ~ i s u o ~ i  I el 12~11, raised h~ 
,I c2nvc,at filcjtl tlwreto, thcn the r e q n i r c r ~ ~ m t  tha t  the prol)oul~tlcrs slmll, 
u1)o11 slit-11 ism(,, prove thrx will 1 1 ~ ~ 1  f ~ \ f r \  iu io1el1111 for111 ( I t 1  11, 11'111 of 

('11 1 \ , I I U ~ I ,  \r111/ u ) ,  T\ auld seem to hc n l ~ o l l y  llllneccssarg, a11tl 110 c:l\ cl>tt 
filetl a f te r  l)robatv i l l  ~ . O I I I ~ I I ~ I I  f o r m  c ~ ~ u l t l  c~ c~ be w i t n i ~ ~ t  (1. TI! 1 r 1l71/I 
of Rori lc-l~rtl, supru.  

l i e i ~ c c ,  f o r  the  error  ill n d m i t t ~ ~ ~ g  tlie probate 111 cwnlnloll fo rm a. 
t.ompetei~t ( ~ ~ i t l e ~ ~ c e  on t h e  issue of declsuc ~f re1 I L O I ~ ,  rilistd by u c a w a r  
filetl to t l ~ c  will ill q ~ t ~ s t ~ o ~ ~ ,  the  c a ~  eators a re  e ~ ~ t i t l (  t l  to :I ~ t c \ \  t r ia l ,  
,rl~tl  i t  i, so ordered. 

S c v  trial.  

( Filed 12 July, 1033. ) 

S e w  Trial B g-'l'his caw is rc.nranded in order that new trial may br 
auardtd if it is found that testimony of material witness was false. 

111 this case d~feni lant  moved in the Sulrrenle ('ourt for a new trial 
OIL tlic grclu~~tl of ~ i t l \ ~ l y  tliscovt~red r r i t l c~~ce ,  and filetl a n  nffitlnvit of a 
mi~terial witilcss rcl~utliating his testimony upon the trial. Plaintid took 
tlelmsition of the witness in \\'liic~l~ the witness s n o w  t h t  the affidavit 
\ Y : I ~  fi~lscb. I n  the. Supre ln~  Conrt the t2asc together \vith the motion is 
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remanded to the Superior Court t o  tlic elit1 that the court \\.it11 the aid of 
the solicitor may inrestigate the cliarpes and couuter-cllarpee, untl tlint 
;I new trial may be awardecl if it bc :~scort:~i~~c.tl that r l , ~  wit~it~ss'  testi- 
mony upoil tlic trinl was false. 

MOTIOX by t l c f e ~ ~ d a u t  f o r  Ilelv t r i a l  O I I  g r o u l ~ ~ l  of 11c\\1>- i l i -c .o \c~~x~l  
evidence. 

Original  opinion reported, 204 x. C., 350. 

STACY, C. J. Pet i t ion to relicar fo r  tlie purpose of lodgi i~g  11iorio11 f o r  
new t r ia l  on ground of newly discoveretl clvicle~~ce was filctl i n  this c a u w  
imrnediatcly upon tlclivcry of tlie opillion, 13 l fa rc l i ,  1933. u ~ i t l ~ r  au-  
thori ty  of what  was said i n  Allen c .  (footling, 174 X. C.: 271. 93 S .  E., 
740. 

T h e  niotion for  a new t r ia l  is a e c o m p a ~ ~ i e d  by a n  affidavit sigi~ctl 11y 
Maur ice  Whidbee i n  which h e  retracts  his  tes t inio~iy g i v m  on the licar- 
iiig. H e  stated on the  t r i a l  t h a t  he sau- employees of the  tlefentlnnt s c ~ t  

fire to a yellow jackets' nest which s1)read f r o m  defe i l~ la~ i t ' s  right of 
Tray to plaintiff's woods. I n  the  a f f i d a ~ i t  filed here, i t  is said this  testi- 
mony was wrong, "the fact  is I k ~ ~ o w  not l i i l~g  about tli? oripili of tlic~ 
fire." 

Thereafter ,  the plai~l t i f f  took tlic t l epos i t io~~ of Morr i s  Whetlbet> or  
Maurice Whidbee, the affiant, ill which lie says tlic nffidal-it is false: n11t1 
that  h e  was suborned by one E l m e r  Jacks011 to make i t .  T h i s  is c:lte- 
gorically dcnied by  Jackson.  

Tlius, i t  appears  t h a t  a matcr ial  wit~iess  fo r  tlie p l a i ~ t i i ?  O I I  tlic 11~; i r -  
i ~ i g  has  first repntliatccl a11t1 t l i c~ i  repudiated the reprd ia t ion  of his  
t es t i~nony  i n  this  Cour t  oil tlie t l c fen t la~~t ' s  m o t i o ~ l  fo r  a l l ev  t r ia l .  Wv 
(10 not know wliere the  t r u t h  lics, nor  how the witness n ~ i g l i t  testify on 
another  hearing, i f ,  indeed, this  m a y  now be regarded as a t l e t e r ~ n i n i ~ ~ p  
factor  i n  the  mat te r .  T h e  case, therefore, together wit11 the  ~notioii:  will 
be rcma~idcd  to t h e  Superior  Cour t  of Wasliingtoa Couuty, to  the clltl 
tha t  the charges and  counter-charges m a y  t l iwe be ilivestigntetl wit11 the  
a id  of the solicitor, if needed. A h t l  if i t  sliould be f o u n i  tlint the testi- 
mony given by  t h e  witness on the  t r i a l  was false, tlie Supcrior  Court  will 
award  a new t r i a l ;  otherwise not. T h i s  course seems Iiec1essar>- ill view 
of the  unusual i ty  of the record. 

Renlanded. 
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(Filetl 12 July. 1033.) 

Railroads D c-Doctldnc of last clear chanct. lic.1~1 applirablr, and nonsuit 
should hare been overrulcrl in this action for wrongful death. 

Evidence tending to show that l~lai~ltiff 's intestate, ail elel-en-year-old 
boy, n.as sitting 011 n cross-tie about twenty feet from defendalit's public 
grade croesi~ig, that lie was grnziirg n cow wliicli he was holtliilg by n 
chain. that he was looliinq do\\-11, mid I\-llen the trail] was about fifty 
feet from liiin. got ul) :11itl stooged ol-er as  tliougl~ doing somctlli~lg, niitl 
r n s  struck niltl liilled by defei~dant's train, that the eirgi~iecr fniletl to 
Iblow for the crossing, ant1 that the trnck was straight and u n o l ) s t r ~ l ~ t ~ ( l  
for a distance of about two lluiitlred yards and tliat the eiigiiiecr could 
have seen tlie iiitt'stnte and the c o ~  for that distance i.9 k c l d  sutficiciit to 
talte tlie cilse to the jury o n  the doctrine of last clear chance, the eritleiice 
tendiiig to show that the intestate \\-as oil the track oblil-ious 01. othrr- 
wise insensible of danger. 

STACY, C. J., dissenting. 
RROGDES, .J.. Concurs in dissei~tiirg ol)iilinli. 

_ ~ P P E A I .  froin . 1 1 c ~ / u i ! / .  ./.. a t  O c t o b t ~  Tel*111. 1032, of 7 V 1 r . r ; ~ ~ .  
R e r e r s ~ t l .  

Th is  is  ;I rivil  action, fo r  :~e t io i~ab le  ~regligei~ce, brought I)!- p lai~i t i f f  
against defentla~lt,  : ~ l l c g i ~ l g  tlaninges fo r  the tleatli of Dianlolitl 0. 17ril)- 
Iett, a boy of clevcvi years of age. T h e  dcfei ida~lt  tlci~ictl ~ i ( y l i g ( ~ i ~ ( v  
aiid set u p  the  plea of contributory iieglige~rct'. 

T h e  plaintiff's illtestate, oil S .\pril, 1 9 9 ,  about 6 :25 1).111.. I V ~ S  lcilltvl 
by dcfendaiit. while opt,rntiilg its l ~ ; ~ ~ s c i ~ g e r  t r a i n  bctn-wu W i ~ i s t o ~ i -  
Salem, S. ('., a~r t l  TVilkcsboro, I\r. ( ' .  Tlic plai~i t i f f ,  ill hi.: c o ~ i i p l a i ~ ~ t  
tletails his  a l legat io~is  of ~ lcg l igc~ice  against defcntlailt, alrtl allcgw that  
"at the  t ime of the g r ie~ : lnces  abovc set for th,  tlie plai~ltiff 's iilrc~statc. :I 
boy of elevcri .cars of age, was  s i t t i i g ,  l y i ~ l g  down or stool)ing o w r  a 
po i~r t  witliili a few feet of rllc public crossi~rg 011 tlrc d e f ~ ~ ~ d a l i t ' ~  t ra rk  
a s  a b o ~ e  described v i t l i  a con. iwar liiril and  m a r  tlic t l c f~wdai~ t ' s  t rack,  
~r l i ic l i  lie was miildiilg or lioltling by a chain about twe11t7 f w t  lolrg. 
~ ~ l r c i ~  said con- either becwmc u ~ l r u l y  or  frighteiietl a t  tlic sutltlt311 np- 
l)roach of tlie t l c fenda~~t ' s  t ra in,  a n d  rali up  the  tlcfciltla~lt'a trac.lc a11tl 
either jerked or threw the plaiiitiff's intestate do~vi i  011 or i10:1r t l ic 
tlcfeiltlai~t's t rack,  or the plaiirtiff's illtestate v.as cndea\-oring to loosc~i 
the.cllaiii which had become fastened to o ~ l e  of tlic spikes ill t l r f c ~ ~ t l -  
ant 's ra i l road track, vitlii i i  a fen- feet of the rai l road crossing and ill 
sucli a conditioii a i d  positioil as  to indicate tliat lie was i n  n pc~rilous 
condit io~i  and position, whicli posi t io~l  ni~t l  c'ol~ditioil could 11avo Iicc~i 
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.;clcn by thc t i e fc~~t lan t ' s  e~ lg ineer  fo r  a distailce of four  or five h u ~ ~ d r e t l  
yartls east of saitl crossiirg, the  t i o f c ~ l d a ~ ~ t ' s  trail1 al) l~roac. l i i~~g the  1)1:1i11- 
tiff's i ~ ~ t c s t a t c  fro111 the cast to the west, which condition arid p o s i t i o ~ ~  
twultl 11:lvc bee11 or should have been sceu by tlie defendal~t 's  c ~ ~ g i i i c c ~ r  
if lie 11;1(1 bce11 l w c i ) i ~ ~ e  a reasonablc lookout in~ t l  could h a ~ c  brr.11 see11 

A " 
i l l  t imc f o r  the  t l e fenda~~t ' s  engineer to  have stoppcd said ti-ain ill tinic, 
to llave prcventctl the dcatli of the plaintiff's illtestat(>, but  t h a t  thct 
tlefendant's e n g i n e c ~  i n  charge of said t r a i n  i~egligeiltly aud  carclesslx 
failed to give ally ~ v a r i ~ i ~ l g  ei ther  by blowing the whistle or r i i i g i ~ ~ g  t h ,  
twll to warn  tlic plaintiff's intestate of tlie approach of saitl trail1 and 
t ~ c g l i g e ~ ~ t l y  a ~ ~ d  carclrssly failcd to stop saitl t r a in  i l l  timo to l ) revcl~t  
t 1 1 ~  tlcatli of t h r  i ~ l a i ~ ~ t i f f ' s  i ~ ~ t c s t a t e .  which c~oultl haye been tlo11~ if tilts 
(Icfcildal~t's c n g i ~ ~ e e r  i n  charge of said t r a i n  had kept  a leasoi~able look- 
out,  and  t h a t  by reason of said careless and  ucgligent acts on the par t  
of tlic d c f e n d a ~ ~ t ' s  c ~ ~ g i n e c r ,  agents ant1 cniployees, thc p1,zintiff"s ill- 
testate came to his  death." 

Car l  Triplct t ,  plaintiff atlniiiiistrator, a ~ ~ d  fa ther  of the boy, testified, 
ill pa r t ,  ns follows: "I an1 the fa ther  of Diamond 0. Triplet t .  He is 
(lead. Ilietl on S Alpr i l ,  1029. I was i n  m y  kitclleu T V ~ I C I I  the  trail1 
1)asw'cl 011 tha t  day, :lhout 6 :2O p.in. M y  horn13 measures 211,; yards f rom 
the S o u t l ~ r r u  Rai l road  track. T h e r e  is a public crossing of the  railroatl 
~ o u ~ e t l l i l ~ g  like 200 g a r &  fro111 m y  l~ouse ,  a t  n h i c h  there is a stop s i g i ~ .  
There is a whistle post above and  w r y  nearly eveu with ~ u y  liousc about 
'4 of 21 iuilc cast of mile post So. 97. Tlw whistle po3t is about 70s 
f t ~ t  cast of tlw public crossiug. 'I'lie passenger trail1 w:is coming west 
f rom Ni1isto11-Salem to Sort11 Wilkcsboro. M y  house is  situated on t11c 
11orth side of the railroad t rack ill goiug nest .  T h e  public yoad tha t  
caresses t l ~ c  rai l road about 200 yards  west of niy house r u n s  along t l ~ c  
110rtl1 side of the  rai l road t rack ill goiilg west. T h e  pt blic road ruus  
alollg f r o m  1 0  to 25 feet f r o m  tlie rai l road t rack f r o m  a point about 
opposite m y  house a t  the c r o s s i ~ ~ g  a clistailce of about 2013 yards. There, 
is a S o r t l i  Carol iua stop sign a t  t h e  public c ~ o s s i n g .  J. V. Foster  lives 
011 thc l d l  above the  crossing. T h e  boy n n s  fou~l t l  32 feet f r o m  the  
cwiter of the crossiilg, this is n h e r e  he  was w1m1 I got to h im.  There 
is i~ot l i ing along betnecn the public road ant1 r a i l r o a ~ i  a i ~ y ~ + h e r e  to 
obstruct t h e  view of persoil coming u p  tlie road to t h e  crossing. Tlic 
r t~ i l road  is practically s t raight  f r o m  the wliistle post t 3  the crossing, 
just a litt le curve where the  whistle post is located. T h e  view of the 
~tlilroacl f r o m  the  public crossing east is  u ~ ~ o b s t r u c t e d  f o r  a half mile. 
Tllc l a l ~ d  is perfectly level up011 which the road i s  constructctl. T h e  
yoad is  located along the edge of a level b o t t o i ~ .  There  isn't a u y t h i ~ l g  
to obstruct the ~ i e m  of tlie c ~ ~ g i ~ ~ e c r  roming up \vest to  th i s  crossing 
f o r  a half mile  o r  more. T h c  public crossing is used a good dea l ;  it is a 
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public road :111d the United Statcs  mail  passcs it  ~ v ( ~ v  (lay. 1 l~r>art l  
tlic t ra in  pass tha t  e r e i ~ i i ~ g .  T h e  cngi i~ecr  (lid 11ot blow foi, tllr~ c r ~ ) s s i ~ l g .  
1 heard h i m  blow f o r  the  quzrrry, which is about t l i r e e - q u a r t r i  of a 111i1c' 
east of the crossii~g. H e  gal(: 110 crossiilg blow for  tha t  sip11 lii~itlicr 
(lid lie r ing  tlie bell. I licartl tllc tmii i  stoli i111t1 rail out of dom.<. I >:I\\. 

thc  baggage mastcr  alitl some of t h ~  passcxllgcw out allti tlicy .aitl ti)(>!. 
had killcd a boy. Tl7l~c~l  1 got tlicrc 11(, was dt,:ltl, i t  \\.as m y  Lo-. . . . 
H e  was lying th(,re about four  fcot of the track \ \ . I I (SII  I got t o  l i i l~l .  1 
ec~ l t  tlie boy out about 5 :00 o'clock t l ~ t ~ t  e ~ ~ ~ r i l l g  t o  gr:tzra tlic. (.on. ; tllv 
last t ime I saw h im lie \\.as s o n l e t l i i ~ ~ g  lik(3 ollc-half of tlic, \\.:I>, I )c t tn . (~~i  
the public crossiiig ailcl m y  l~ouse ,  grazillg tlir cow a l o ~ l g  the pu1)lic 
road. Wiiitl was blowii~g llard that  e v e u i ~ ~ g ;  it  \\.:IS b l o n i l ~ p  tlo~v11 t l l c ~  

r i w r  cmt .  Thcre  is two c-rossiiigs east of niy liouw b e t u w ~ ~  tlw c1unri.y 
a i d  m y  liouse. T h e  trail1 (lid ]lot blow for  eitlwr of tlicw r ~ w s i i i g s  tlint 

r 7 c > r e ~ l i ~ l g .  I he crossi i~g a t  wllic.11 the boy n.as struck is wcst of nlr. l~onsc,. 
. . . H e  was n stroilg hcal thp boy, had n c w r  bee11 xirk; hc, 1 ~ 0 s  ;r 
smar t  boy to work, ue\.clr g a w  me ally trouble. Tlic cow lie was t l r i ~ . i l r ~  
\ras a large red cow. T h e  chain tha t  was fastencd to h r r  \\.as 20 C w t  

long;  it  was a g rade  crossing ~ v l ~ e r e  the boy w:ls liillctl. . . . H i s  
botly was f o u ~ l d  on  t h e  south side of the  roatl. I t  was 32 f w t  fro111 
tlie center of the crossing to where tlie body n-as f o u ~ l t l ;  lic \\.as fonlltl 
O I I  the  side of t h e  road vl icrc  the public liigliway r n u s ;  lie 1i:rtl nlmltly 
c.rossetl tlic railroad. H i s  body \\.:ls f o u ~ ~ t l  only about four  fcct f ~ w n l  thca 
ra i l  011 the  roadbed of tlic railroad. T h e  public roatl ruils a l o ~ l g  paral1c.l 
with the  rai l road a t  this  point.  . . . T h e  m a i n  1ic.k that  tlics IJ~!. 
\\.as struck v a s  riglit b e l ~ i ~ l r l  the  left ear,  his  hcad was hustcd pllulri~ 
around but bustcd worse b e l l i d  the left car." 

Loyd Ricliartlso~l, witilcss f o r  l)laintiff, testified i l l  1 )a r t :  "1 aa\v tho 
t r a i n  a s  i t  come u p  thc r i w r .  1 saw the boy; lie was 011 the  lcft-lla~itl 
side of the crossing about I d  o r  15  feet, as w > l l  o r  near  as  I could niak(. 
out,  abore the c r o s s i ~ ~ g .  l l r  ~ t r s  X,iirtl of s i f f i i l g  t loir~i oil f h c  c~iitl of flit 
t i c s ,  like h e  I C U S  I o o X ~ i t ~ g  down a t  t h e  q r 0 1 1 d .  T h e  cow was tlo\ril bclo~\-  
him,  looked like about I d  to 13 fect. T h c  con- was about half v a y  
betn.ce11 tlw l ~ u b l i c  roatl ant1 thc rai1ro:cd; she was on top of t h e  fill 
just where it  t u r ~ l s  over tlic edgc~ of thc fill; I could seta the  cow plaiil ; 
tlie con. was about I d  to 1 2  feet below the boy, both the c o v  a i ~ t l  the, 
boy n e r r  be twcw~ the road and  tlic ra i l road ;  thr. boy's face n-21s t u r ~ ~ c ~ l  
towards nlc n h c n  tlie t ra in  was f rom 30 to 60 f w t  a b o w  Mr. T r i p l ~ t t ' s  
house; the boy got up a11t1 t u r 1 1 ~ 1  ar01111d like hv 31.a~ t loi~tg s o ~ ~ t l i i ~ ~ ~ ;  
you call sep a good way dow11 the t rack tlowi~ thc  r i ~ e r  f rom the C ~ O P S ~ I I ~ .  

soiiw four  o r  fire liundred yards.  T h e  railroad ru11s aloilg the cdgc of 
the bottom practically l e w l ;  there is a ~ h i s t l e  post 011 the  railroad just 
opposite M r .  Triplet t ' s  liouse; the vi11tl \\.as blo\ring t1on.11 tlir  r i w r  a11(1 
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C ' L . \ R I < S ~ S ,  J. We think the evideilce sufficicwt to be submitted to  n 
jury alitl tllc m o t i o ~ ~  for nonsuit ill thc court helon- should have bee11 
o~e r ru l ed .  

I n  Jenl2ins v. R. B., 196 S. C., 466, speaking to  tlic subject, a t  1). 
469, is the f o l l o n i ~ ~ g :  '(If the jury fou l~d  from the e ~ i d e n c e  that  the 
clcccast~tl by his  on.11 nrgligence contributed to the i n j ~ ~ r i e s  which re- 



S. C'. J SPRIKG T E R M ,  1933. 117 

sulted in his clenth, then there was evidence from whicli tlie jury coultl 
lia\ t, further foulid that i~ottvitlistanding sucli contributory ~~cgligeiici~.  
tlic l~ros imate  causc of sucli iniuries was the failure of defendants to 
e~vrciki  clue c:lrcx, after deccawd could h a r e  been disco~ercd, sitting 011 

the en(1 of the cross-tic, ill mi apparently lielpless condition, to stop thv 
t r a ~ n  nut1 tliu* a ~ o i d  the illjuries to deceased. T h r  pririciple upon n h ~ c l i  
the doctrii~c of tlie 'last clcar chance' is fouiided, is recogiiizetl a i d  ell- 
forced in tliis jurisdlctioi~, as just and ntcessary for the protection of 
liumau hfe. Rct ln~ou  1 .  R. II.. 195 S. C'., 764, 1-13 S. E., 829. . . . 
(1). 470.) It lias been the policy of the law, certainly ill tliis jurisclic- 
t lo~r.  :I< -1lo~r n h- numerous decisions of this Court, to hold railroad 
twnll)a~~ic~s, slid their employees, in charge of moving trains, to a high 
rtalitlartl of duty towards persons who are or who may reasonably be 
c1sl)cctctl to be 011 their tracks in front of n nioving train. This policy 
i:: ju~tifietl as tending to protcct 11n1na11 lift.. Tliat its ~ i g o r o u s  enforce- 
it~eiit may sornetinles result in the recorery of damages in a case where 
U ~ O I I  its pwuliar  facts, the plaintiff docs iiot seem to be entitled to 
tl;~~irapcb docs ]lot require or justify a ~ d a s a t i o n  of well settled prill- 
c.il)lc-." 11 i l l  1 .  R. El., 169 S. C., 740; C'audle v. I?. R., 602 S. C., 404. 

111 L l l l t n ~ t ~  1 .  R. R., 203 S. @., 660, a t  13. 663, we said:  "Tlirre is no 
o ~ i ( l c i i c ~  -uficient to be bubinitted to the jury that the plaiiitiff's ill- 
tc~tatrs I\. ;I< nslcep or (hunk oil the track, or i n  a Iielpless coiiditioii on 
tlie tr:ti.l<, or oblivious or otlier\vise i~lse~lsihle of danger. The p la i~t i f f ' s  

, ,. iiitc,xt:lte \\-as liot at a cZrossi~ig. This n1attc.r is fully cliscussetl ill l l i l l  1.. 

1:. I?., < ? l l l ) I Y ~ .  

Y e  n ill not coiiimeut 011 tlit' t \  idel~ce, as tlie care goes back to be tried 
1 , ~  a jury, hut we u i l l  say that the evidence, direct and circun~stautial, 
011 tlic p w t  of plaiutiff iutlicateb, if bcliercd by a jury, that plaintiff's 
intc.-tat? n a s  oblirious or otliervise i~isensible of danger, and therefore 
th t~  case slioultl h a ~ e  been submitted to a jury. Fo r  the reasons given, 
tile judgment of noltsuit inust be 

Rcwrsed. 

ST ~ C I ,  C. J., clisseilti~~g : l t  \!as said in il 'alley u. R. R., 163 N. C., 
387, \0 S. E., 44, "that the engineer of a m o ~  ijig train \tho sees, on the 
track ahead, a pedestrian who is alive and in the apparent possession of 
his strength alid faculties, the engiiieer not liaring iiiforiiiation to the 
caontraiy, is not required to stop his train or even slacke~i its speed be- 
cau<e of such person's presence on tlie track. Uiider the coliditioiis sug- 
gested, the engineer may act oli the assumption that the pedestrian n l l l  
use hi. faculties for his O W ~ L  protection and d l  leave the track in  
time to saTe himself from injury," a positiou fully supported by in- 
~iunierahle authorities. See especially d b w n u f h y  c. R. R., 16.2 N. C., 
31, PC, S .  E., 421. 
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. \pp ly i~ ig  tliis p r i ~ ~ c i p l e  to the  facts  of tlie i ~ l s t a n t  case, it  wenis to Inc 
tlie judgment  of n o ~ ~ s u i t  is  correct. 

111 order  to take the case out of tlie above l ~ r i i ~ c i p l e ,  the plaintiff niust 
show (1) tha t  the  tlcceasetl was i n  a position of pei i l  ant1 a p p a r e i ~ t l y  ill- 
wis ib lc  to t l a ~ ~ g e r ;  ( 2 )  tha t  tlic c ~ ~ g i i l e e r ,  by the  exercise of o r d i i ~ a r y  
(#arc, could have disroverecl his  pliglit and  stopped the trail1 before reach- 
ing h i m ;  and  ( 3 )  that  t h e  fa i lu re  to  exercise such care 011 tlic par t  of 
the ongineer n a s  the prosimntc cause of plaintiff's i n  estate's d(~at1i. 
f ' l e q g  1 . .  R. R., 132 K. C'., 292, 43 S. E., 836;  llawiwl I , .  R. R.. 204 
S. C., 718. T h c  s l i o w i ~ ~ g  oil the par t  of tllc plaintiff is not .;ufficie~tt 
to c a r r y  the  case to the  jury.  

Ii\y.iS(;F:r,ISF: STISCHCOJIBE WYATT r .  \IT. C. BERIIT, D. .i. I:IIEI.:SI.:. 
A K D  THE CAROLINA MIXER.41~ COMPAXT 

(Filed 12 July, 1033.) 
1 .  qJudgnients I i  f- 

-4 judgment void ul)oil its face is subject to collateral ntt;lcli 

2. Judgmrnts K c lJudgment  against minor not a part3 to action ant1 
whose intcrest was not prrscntrd to Court is not binding on the minor. 

Where nil attorney apl)ears ill c o ~ u t  in an action for tlie recovery of 
1;lntl. n~itl asks that nu infant Iw ~nntlr :l 1)arty to the action and a 
~ ~ ~ n r d i n i i  rtd lifcm he alqmintc~tl for her, wllicl~ is clone, but 11o service of 
summons is nmde on her as  required by stxtute, C .  S., 451. AS.:(?). nntl 
the gu:~rdian files answer c l e n ~ k ~ g  the allegations of the con~l~laint ,  but 
t l o ~ s  not disclose the interest of the infant in the lnncl inr-olved in the 
nction or tlic facts upon wliich her intewst rests: Htld. a judgment 
chnteretl in the netion is void as  to the infant, i t  a],pfaring from the 
record thnt the interest of the infant was not preacntccl to tlic court i l l  

good faith and was not pnssetl upon by the court. 

3. Judgments K a- 
h consent jutlwient ngni~ist a minor is void as  to su!h m i u ~ ~ r  \\here 

it ap1)ears from tlie record that there was no inrestigati'?n by the court 
of the mii~or's in t (~r t~s t  and that the jntlgmtbnt was not rtl~prored hy the 
court. 

. I I~I~EAL by p l a i ~ ~ t i f f  f r o m  X r I ( : l ~ o , t j .  .T., at  S o v e m h e r  Term.  1932, of 
MITCHELL. Reversed. 

T h i s  is  a n  actio11 to rccovcr possessio~i of the  t ract  of land tlescribfvl 
ill tlir complailit. T l ~ c  said t ract  of 1a11tl is s i tuate  i n  Mitchell C ' o m l t ~ .  
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S o r t l i  Carolina, and  is described i n  the complaint by inctes ant1 bounds. 
I t  c o n t a i ~ ~ s  347 acres, m o r r  or ICSS, a11(1 is k n o ~ v n  as  thc S t i ~ ~ c h c o m b r  
land. 

Tlie plailltiff i s  tlie o l ~ l y  clliltl of D r .  J o h n  Stiiic1icolnl)e 11y 111s mar -  
riagcl to h i \  seroiitl n i fe ,  Mrq. T,:lura S t i~~c l icombc .  Slit, 1s tlic. i istcr of 
P a u l  J. Sti i~chcombe,  who TI as the  only child of her  fntlier by his  first 
marr iage.  Both  lier father ,  D r .  J o l i ~ i  Stinclicombe a l ~ t l  her  brother. 
P a u l  J. Stinclicombe, a r e  dead, both having died pr ior  to the conimeuce- 
m n ~ t  of th i s  action. P a u l  J. Stincliconlbc, as  the o d y  licir a t  law of hi. 
tlcceasecl mother, was the  onrier ill fee of the t ract  of la11d described ill 
the conlplaint, subject to the life estate of his  fathcr ,  D r .  J o h ~ i  St inch-  
comhe, who s u r v i ~  ed hiln. P la in t i f i  is  t h e  only heir  a t  1au of lier de- 
ceased brother, P a u l  J. Stil~clicombe, a i ~ d  as  such i s  tlie owner iii fee 
aud entitled to the poswsaion of said t ract  of land, uiiless she is  estopped 
to recover the same by a judgment reudercd i n  the  Superior  Court  of 
Mitchell County, a t  Sovcmher  Term,  1919. Tlic defendants a re  ill 
lmsession of said t ract  of land, claimilig tit le thcrcto undcr  said judg- 
111cnt. Plaintiff a1legt.s iu  her  cornplaint that  said jutlgmei~t is ~ o i t l ,  aiitl 
is tliorcfore 11ot a n  estoppel agailist her  111 t h s  ac t io i~ .  

0 1 1  4 St>pternber, 1913, a deed dated 22 .\ugust, 1018, \ \ as  rcrortlrd ill 
the office of the rcgister of deeds of ,Ilitchell County. Tliia tleetl p r -  
ports to h a \  c beel) executed by P a u l  J. Stiiicliconibe and  his  n i fe ,  ant1 i. 
,ufficie~it ill fo rm to colivcy the t ract  of la11d dcscribetl ill the couip1:iint 
i n  this  action to T. C.  Bobiiison. *I11 the tx\ idcilce at  the t r ia l ,  11ov cver, 
slio\\s tliat this  deed is  a forgery, and  tha t  it  v i ~ s  not executed by P a u l  J .  
St i i~chcombe,  but tliat his  nanie n a s  s i g d  thereto by one Rod C. Luca5 
p u r s u a l ~ t  to a conspiracy hetwce~l  the said Lucas a ~ ~ d  T. ('. R o b i ~ i s o ~ ~ ,  
the graiitee ill the deed. 

011 1 9  February ,  1919, ail action was begun i l l  the Superlor  Court  of 
Mitchell County, which was eiltitletl, "T. C. Robillson c. L a u r a  Stilicli- 
cornbe." T h e  plaintiff i n  tha t  actiou alleged i n  his  c o n ~ p l a i ~ i t  tliat lie 
mas the owner i n  fee a n d  was entitled to  t h e  possession of the  t ract  of 
laricl described i n  the  complaint,  a n d  that  the  defendant, L a u r a  St inch-  
conibc, was i n  the unlawful  and  wrongful  possess io~~ of tlie same. Tlic 
t ract  of land described i n  thc  complaint ill t h a t  action is t h e  same as  
that  described i n  the  complaint i n  this  action. A t  Kol-e~nber Term,  1919, 
of said c o u ~ ~ t ,  the  defendant, L a u r a  Stinchcombe, filed a n  answer to  t h e  
complaint i n  which she denied t h e  allegations therein. , i t  the said term, 
on the  application of W. C. Berry,  who represented himself as a n  a t -  
torney f o r  Evangelilie Stinchcornbe, i t  mas ordered by t h e  court  tha t  thc. 
said Evangel ine Stinchcombe, x h o  was then a11 in fan t  of the age of nine 
w a r s ,  be made  a p a r t y  defendant i n  said action, and tha t  J. L. Mc- 
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IG~llrey be appoi~itctl a s  guardian utl 1 1 l c 1 ~  for her. So sunlmons was 
issued in tlie action for the said infant. Se i the r  she I or her mother. 
Laura Stinchcornbe, with whom she resitlcd in  3Iitcliell C'onnty. knc~v  
that she had been made a party to the action, or that a guardian crcl l z f ~ l  

had been appointed for her therein. On thc, same day that  lie g a s  ap- 
pointed guardian ud l i l e ~ n ,  J .  1,. McKinney filed an alisn.er in behalf 
of Evangeline Stincl~conibe, ill wliicli he dmied the allegations of the 
complaint. There ~ v a s  no allegation therein tliat she n-i~s in po~~ese ion  
of the tract of land described in the coniplni~it, or that clie claimed any 
right, title, or interest therein. 

Thereafter, at the same term of the court, a t  ~vliicli tl e ansncr.; n c r e  
filed by the defendant, Laura Stincliconlbe, slid tlie gu:\rtlian ~ ( 1  l z f c m  
for Evangeline Stinclicomhr, a judgnirnt u a s  entered in thc action as 
follows : 

'(State of So r t l i  Carolilia-Mitcliell Count!-. 
111  the Superior Court -SOT-ember Tcr111. l ! ) l 9 .  

T. C. Robinson 
2'. 

Laura Stincl~conibe, by Jol111 C. McBee, her guardin11 utl l i f , . , , ~ .  

Judgnient. 

Tliis taus co t i l i~~g  on for Ilearing, mid h i n g  heard by 111s Hol~or ,  
13. F. Long, judge, and it appearing to the court that  the parties pla111- 
tiff and defendants ha\-e compromised their difference., upon the fol- 
lowing terms, that  is to say, tliat the plaintifi be decreed the owner in 
fee and be giren possession of the land described in the co~ilplnint. and 
that t l ~ c  defendants 1181 c and receive tlic sum of tn o tl~ousnnrl tlollars 
from the plaintiff; 

It is, therefore, ordc~etl, adjudged and decreed Ly tlif court tliat tlic 
plaintiff is the owner in fee am1 entitled to the inmediate possession 
of the lands described in the complaint, being the lands described 111 a 
tlcctl from Paul  J. Sti~icliconibc aiitl ~ i f e  to 'I'. C. Robiiisoii. of record 
111 Uook K O .  71 at page 323, office of the register of deeds of Mitclitll 
County. I t  is further adjudged by the court that  the plaintiff pay to 
tlie defendants tlie sum of t n o  tliousand dollars and tliat the p l n i ~ ~ t i f l  
pay the costs of this actioli, to be t a d  by the clerk. 

(Signed.) B. F. LOXG, Judye I-'r~~\tricirg. 
I3y consent : 

Charles E. Greeii and Hudgins & tat so^^ attorneys for plai~itift.  
McBce & Berry and Sewlalid & Ervin  attorneys for d3fendant. 
l IcBee & Berry guardian ad l i i m  for ET-angeline St inchcc ,n~l~ ."  
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Tlierts was evidence teiidii~g to show that T. C. Robinson, plaintiff ill 
the action, paid to 3 I c B e ~  6: Berry, attorneys for defendants, the sum of 
two thousand dollars pursuant to said judgment. There was 110 evidence 
that said surn or any par t  thereof was paid to Evangeline Stinchcombe. 
Tlie sum of $666.67 was paid by W. C. Berry into the office of the clerk 
of the court, and subsequently disbursed by said clerk. No part of t h i ~  
sun1 was paid to Evangeline Stinclicombe or to any one for her, except 
tlie sum of $20.00, which was expended by her mother in the purchase of 
clotlies for her during her infancy. 

, i t  the close of the el-idcnee for the plaintiff, judgment vns  entered 
ill this action as follows: 

"Sort11 C'aroli11;l-3fitcliell County. 
I n  the Superior Court-October Term, 1932. 

Erangeline Stinchcombe Wyatt  
v. 

K. ( I .  Berry, D. -1. Grceiie and The Carolina Mineral Company. 

JlKlgnlcllt. 

Thih cause comiilg on to be heard before his EIo~lor, P. -1. McElroy, 
judge, and a jury, and at the close of the plaintiff's testimony, the 
tlefcndants 11aviilg pleaded n former judgmcnt concerning the same 
subject-matter and hetweeii the same parties or their p r i ~ i e s ,  and the 
l ) la i~~t i f f  liaring offered ill evidei~ce the entire record in the former 
w i t ,  f o ~  the purpose of attack, and the court finding as a fact that this 
actioti regards the same identical property as was described in the 
f o r m ~ r  action, and that the plaintiff was a defendant in that suit, and 
tllc t lefe~~dail ts  in this action having taken their title since the filial 
jutlgment ill that cause was sig~led, and are privies to the plaintiff ill 
tlie former action, the court is, therefore, of the opinion that  the 
judgment in the former action was decisive of all matters in that actiou, 
autl precludes the plaintiff from recovering in this action and the said 
judgment being an estoppel by record and the matters are i ~ o ~ i ~  rcs 
j ud icn fa ,  the motioi~ is, therefore, allowed, and it is adjudged by the 
coru8t that  the plaii~tifl: owns no interest i n  the land described in the 
complaint, and the defendants are the owners of the respective interests 
set up  in their answers; 

I t  is further ordered a i d  adjudged by the court that  the defendants 
recol er of the plaintiff their costs in this behalf expended." 

From this judgment, the plaintiff appealed to the Supreme Court. 

I?. IV. Wilson for p7ainf i f .  
1 T ' c r f . v m  c f  Foufs for defent la~ l fs .  
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Cossoa ,  J. The judgment ill the Superior Court of Nitchell County, 
a t  November Term, 1919, ill the action entitled, "T. C. Robillsou t3. 
T,aura Stinclicoluhe e f  al.," and relied O I I  by the defenclarlts in this ac t im~ 
:IS an estoppel against the plaiutiff, is void on its face as against her, 
and is, therefore, subject to collateral attack by her in this action. 

The plai~ltiff vias not a party to the ac t io~l  ill which t h ~  judgment was 
rendered. At the time theSudgment was relldered, she was an in fa~ l t  of 
11ine years of age. I t  is true that  a guart l ia~l  ad  l i te tn  w s  appoilltetl by 
the clonrt to protect 1irr rights ill tlie subject-matter of the action, alltl 
that  this guardian ad l i t en~  filed an  answer to the complaii~t, tlellyiug 
the allegations therein. This  answer, ho~rever,  does noi disclose what 
interest, if any, the infant had in the land described in the coniplai~it, 
uor docs it present to the court the facts on which her intewst ill the 
land rests. No surnmol1s had been issued for or served on the i11fa11t l ~ r i o r  
to the appointment of the guardian a d  l i f e n l ,  as required by statute, 
C. S., 451. This  appears from the record, vhich was i1itrotlucc4 as 
evidence a t  the trial. 

I t  has been held by this Court that wlicrc a jutlgmel~t 11a.; been ren- 
dered against an infant 011 whom sunimons was not s en  ed as required 
by statute ( C .  S., 483(2),  but for whoni a guardian ad l i f c m  was ap- 
poi~lted by the court, a ~ i d  all allswer was filed by such guardian utl litetrt 
in good faith, the judgment is co~~clusive on the in fa~ i t ,  ~ ~ o t n i t h s t a ~ ~ t l i n g  
the irregularity, until set aside on ~iiotioil ill the cause. See W e l c h  1 % .  

ll'dch, 194 9. C., 633, 140 S. E., 436, ( ; r o w  7'. 1I7urr,  182 S. C., 
533, 109 S. E., 568, I l u w i s  1 % .  B o ~ n ~ f f ,  160 N. C'., 339, 76 S. E., 217. 
There is no decision of this Court, howel-w, to tlie eiyect that such 
judgmeut is coaclus iv~ a~l t l  b i n d i ~ ~ g  O I I  tlir illfant, wherc it appears upon 
the face of the record, as it  doc^ ill thtj i n s t a ~ ~ t  case, that the i ~ ~ t e r e s t s  
of the iu fa~ l t  in the subject-matter of tlir act io~l were 11ot prese~ltecl to 
the court in good fa i th  by the guardian at1 l i fetrt ,  and passed upon 1)- the 
ceourt. The  facts tliscloscd by the record ill this case, s h o ~  the wisdom of 
the lal~guage used by Ryizlin~, J., ill J l o o ~ ~  I * .  Gitlncy, 7 5  S. C., 34, 
who ill speakil~g of the statutory requirtmc~rts  for a \ d i d  judgment 
;~ga i~ l s t  all i~r faut ,  says: "So careful is tllc law to guard the rights of 
i~lfants,  a11t1 to protect them against hasty, irregular, and indiscreet 
judicial action. Infants  are ill mauy eases tlie wards of the courts w11t1 

these forms enactcd as safeguards throw~l  a r o u ~ ~ d  the helpless, wlio are 
often the victims of the crafty, are ellforced as being nlandatory and not 
directory only. T h o s ~  who vmlturc to act in defiance of th tm must t i~kc  
the risk of their actioil being declared void or set aside." 

The judgment is yoid as against the plaintiff iu this : etiou not o111y 
because she was not R party to the action iu which it was rendered. I t  
appears upon its face that the judgment was rendered by consent of tlw 
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lmrtic- to the ac t io l~ .  F o r  tha t  reason, if it be conceded that  tlie plaintiff 
TI a <  a  part,^. clefendaut by 7 i r tue  of the  ordcr of the court,  ant1 tlie ap-  
pointnient of the p a r d i a l 1  ad life it^ f o r  her, thc  judgment is  yoid. It is  
\\vll  wtt lcd i n  this  jurisdiction, a t  least, t h a t  i n  the  case of in fan t  
l~ar t i cs ,  the ~ r e x t  f r i r l ~ d ,  guar t l i a~ l  at1 I t f i > r ~ t ,  or g u a r t l i a ~ l  rallllot ( V I I I S P I I ~  

to :I judgluei~t  agaiust the iufant ,  without a n  in r -es t iga t io~~ and a p p l ~ ) r a l  
t ~ y  the court.  3f~lcIi1tosll Sort11 C a r o l i i ~ a  Pract ice and Procrdure  1). 721, 
Iicllrt 1 .  E'urr~ i f t i r e  Co., 199 S. C., 413, 154 S. E., 674, R~ctol 7%. Log-  
git lg ( ' o . .  179 S. C., 59, 1 0 1  S. E., 502, Uz~ncli 2%. L ~ i r n b ~ ~  Po. ,  174  
S. ('., P. 9:3 S. E., 374, F ~ t r i ~ l l  1.. f l ~ o a d t r a y ,  126 hT. C., 258, 35 S .  E., 
467. T h e  judgmmlt i l l  this a c t i o ~ l  is cwoneous nntl f o r  tha t  rcawl1 is 

Re\ thr~etl. 

(Filed 12 .July, 1933.) 

1 .  ('ourts f-.\l)l)c.al will not lie from on(. Superior Court judge to an- 
other. 

.% jutlgmr~i~t sust:~ining :L dcmurrer to the com1)laint for its f:lilnrrl to 
:~lltige facts snficicnt to coiistitute n cause of action is binding up011 
 nothe her Sulwrior Court juilge ul~on motion to strike out all :tmel~clment to 
tlu. cwnplniiit filed 11nder It~aro of the former judgment. 

'1. Appeal antl E ~ r o r  C d-Where judgment is not aplwalctl from it is not 
pr-ercntcd for wview on appral from subsequent order in the causr. 

:i. I'leaclings I a-Motion to strike out a~nc~ndment held properly allowed, 
the nmendnimt not being rrsponsivc to order allowing its filing. 

In ;III  : ~ i . t i o ~ ~  to tli~c.l;ire i l l ~ c a l  certnin lease antl c.ommission contracts 
lu;~dt, 11y tlrft.i~tlallts 011 the prountl that they w t w  in co~itrav~ntion of 
( ' .  S.. 2.STi!)-2.5'i4, rel:lting tto n~onol~olies and trusts, judgment was entvretl 
sust:lillil~g tlefei~tl;liits' t l twurwr to the conipl:~int OII the ground that i l  
failed to allege facts sufficient to constitute a cause of action in that 
:I general avermcnt wns insufficient and the co~riplaint failed to allegts 
;III>- understir~idinp or agreement btltween defendants or any specific. 
acts prere~itin:. intlel)ende~lt coml)etition or specific facts constituting ;I 

mo11011oly. ant1 lrnrv \\.:IS giy(v1 11lnintifT to file an amendment within :r 



124 I N  T H E  SUPREME COGRT. [20.; 

specified time. There was no appeal from the judgment. Plaintiff filed 
an amendment to its complaint nlleging in general terms mi agreement 
between defendants in restraint of trade. 1)efendants moved to strike out 
the amendment on the ground that it  was not responsive to the order 
allowing the amendment: Held,  the judge of the Sul~erior Court lieariix 
the motion to strike out was bound by the former judgment ileclarin:. 
that  a general averment without allegation of specific facts mas in- 
sufficient to constitute n cause of action, 2nd hi.; order allonincr drfend- 
ants' motion is affirmed. 

( 'LARKSON, J., concurring. 

A \ ~ ~ ~ ~ a r ,  by plaintiff f r o m  C'railmer,  J., a t  F e b r u a r y  Te1m1. 19.3:3, of 
WAKE. 

Civil action to  declare illegal cer tain lease a i d  c o m n ~ i s s i o ~ i  w ~ l t r a c t ~  
niade by defendants r e s p e c t i ~ e l y  wi th  various persons, firms. or c80rporo- 
tions, under  which t h e  la t ter  sell to  the  public t h e  gasclines a11d l u h i -  
r a t i n g  oils marketed by the  several defendants, and to enjoiii the tlc- 
fendants, each a n d  all, f r o m  f u r t h e r  enter ing into such :ontract. 011 tlic' 
ground t h a t  they a r e  i n  contravention of C. S., 2.559-2574, clial)rcr >:I. 
relating to monopolies and  trusts.  

Separa te  demurrers  were interposed by the sel cral  dcfe~i t l a l~ ta  O I I  t hc  
grounds ( 1 )  t h a t  there is a misjoinder of par t ies  and  rauees; an,l  ( 2 )  
tha t  the  compla i~ l t  docs ]lot s ta tc  facts  ~utf icient  to colistitute :r vnusc 
of actioil. 

L\t t h e  Sovc inber  'Term, 1932, the de l i~ur re rs  u c r c  o ~ c r r u l e t l  ,111 the 
first ground and  sustained on the  secoiitl, v i t h  l ravc to amend v i t l i in  
30 days, J u d g e  S i i ~ c l a i r  p r e s i t l i ~ g  a ~ l d  fintlillg : 

"That  thc  complaint alleges facts  a ~ i d  c i rcun~s ta l~ces ,  proof of uliic.11 
u p o l ~  t r i a l  would be competent up011 a11 al l (~gat ion of a n  uuderstalltl i l~g 
or agreement among the  defeiidants to create a monopoly or  to restrain 
competition i n  violation of the  statute, but t h a t  i t  doe: not allege nny 
understanding or  agreement, tacit  or othernise,  by { h e  t l c f e ~ ~ t l a ~ i t ~ ;  
lieither does it  sufficiently allege a n y  specific8 acts which woultl of thrni-  
selves constitute i n  l aw preT e ~ l t i o n  of int lc lw~~deii t  competition or n111c111nt 
to restraint  i n  t rade or  commerce. 

" I n  the  absence of some a l l e g a t i o ~ ~  of a common u ~ ~ d e r s t a n t i i n p  or  
agreement by t h e  defe~idan te  ill referelice thrreto, the  businee.; m e t h o t l ~  
and  processes i n  use bj7 the  d e f e ~ ~ d a n t s  a r c  not i n c o i ~ ~ h t e n t  with tlic 
idea of the  common usc of approved business methods i n  opr11 conipc,ti- 
t ion by  the  defendants. 

"There is 110 averment of ally specific fact o r  facts,  n1lic.h of rl1(~111- 
se lws  would constitute a mouopoly or  the preventioii of competitioil, nl~t l  
i n  t h e  opinion of t h e  court,  a n  averment  of a general conclusion is ]lot 
sufficieilt to  constitute a cause of action." 
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W i t h i n  the  t ime  allowed a n  ameildnlent to  the co~nplai i l t  n a s  filctl 
i n  the  f o r m  of a n  addi t io i~a l  paragraph  as  follon s : 

"23. And i n  the  said acts antl things done antl lwrforinetl by t l ~ v  yaitl 
~lefendants ,  a s  set out i n  the  origilial complaint and  the a i l~ t~ l idn ic~r t  
thereto, t h e  said defendants  acted i n  coucert aiitl i n  pursuailw of i~gwc'- 
ments, contracts,  combin:~tiorls and  uiitlcrstaiidiilgs,, expressed or i n -  
plied, and  u i t h  a c.onimon purpose to control and  raise the price of tlicb 
commodities sold by thcm, and to r t s t r a i l ~  t rade  zrntl c.orlinlcrrc 111 the 
S ta te  of S o r t l i  C'aroliila ill thc m l c  ant1 diitributioll  of surli  pe t i~11~u111  
products, a n d  t h a t  saitl agrecrr ie~~ts ,  contract.;, coiiibimtioiis a ~ ~ t l  niide1.- 
.tantiings, csprrssetl or implied, by, bctn een a n d  among the saitl tlefc~rd- 
ants, a n d  each of thcm, were ilitendcd to, and  ditl, olwratc to prcvcllt 
ope11, f ree  and  i l~dependent  competition i n  tht. qale a i d  distributiolk of 
petroleum products i n  t h e  S ta te  of K o r t h  Carol ina,  ailtl \ \ c i ~  i i i t e n d d  
to a n d  did operate to control and  increase the  1)ric.e of said pctroleuni 
products, to  hamper,  lessen a n d  restrain t rade  aiitl commcrc3c there i l~ ,  
,md n e r e  i n  restraint  of f ree  and  l a n f u l  coinpetition i n  tlw hale ant1 
tlistribution of such petroleunl products in  this  State ,  an(l  ill iolat1o11 
of chapter  41, Publ ic  Laws  of 191 3, now chaptcr  33 of the  Coi~wlitlntctl  
Statutes ,  and  part icular ly sectioils 2539-2364 thereof." 

Separa te  m o t i o ~ ~ s  n c w  tllereupon filed by tlie se le ra l  tlcfci~tlal~tb t o  
qtrike out said n n ~ e n d ~ r ~ c n t  "upo11 t h e  groulitl tha t  it  is  ]lot r e i l m ~ s i ~  i2 t o  
\a id decisiou, juclgrnei~t aild order  filed 12 n ' o ~ e m b e r .  1932, 111 that  t11ei.ct 
ih coiitaiilcd therein 110 a \ ~ w ~ i ( w t  of ally facts  n l ~ i c l ~  noultl  ~ 0 1 1 s t i t ~ l t ~ ~  
o monopoly or  the p re rc~l t ion  of ~ ' o ~ n p e t i t i o i ~ ,  and  no a\  c rmrnt  of an)  
bpecific fact  o r  facts  sufficient to  remedy the clefccts i n  the cornplaint 
~ \ l l i c l l  n a s  hy t h r  H ~ I I .  S. Sinclair  atljudgcd irot to s tatc  :I raust. of 
wtioii." 

I t  n a s  fur t l ler  o b s r r ~ e t l  up011 the  :~rgumeut  of s:11t1 motioi~q that  t l ~ c ~  
amclldnieilt mas not mater ial ly  unlike paragraph  22 of the original 
compla i~ i t ,  11 hieh had  prel iously btcn 11~1t1 insuf ic ic l~ t  on t lc~l lurrcr ,  ant1 
nhicl i  saitl pa ragraph  is as  fo l lons :  

"22. Uy the  processes and  methods hereiiibeforc clesc+ribcd, t l t ~ f t ~ ~ ~ d z ~ ~ ~ t ~ .  
and each of them, h a r e  been able to establish, m a i i ~ t a i n ,  coiitrol nl~cl 
dictate t h e  prices a t  nl l ich gasoline a i d  othel. l)etroleum products art2 
being sold i n  this  State .  Defendants  simultailcously clcreloped tlict 
methods and  processes hereinbefore described a ~ ~ d  entered upon tllc~ir 
prosecution i n  Koren~ber ,  1929, a n d  each and  al l  of them l ~ a v e  siuvc. 
sought to place i n  effect t h e  saitl cxclusire sales coiltracts, as  b c t ~ i e e ~ ~  
each of thcm a d  gasoline filling station operators. By sucli acts, 
methods and  processes, defeadailts, and  each of them, h a ~ e  restrainctl 
and  prevented f ree  and  independent competition i n  the  sale of gasoliiie 
and other  petroleum products i n  th i s  S ta te ,  and  the m r t b o d ~  and pro- 
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c~sscs  so used by them, and the contracts a d  agreements l~ereinbefore set 
out nud being put into effect by them, are ill restraint of trade and com- 
incrce ill gasoline and petroleum products in this State, ~ n d  in riolatioli 
of chapter 41. Public Laws of 1913, now chapter 53 of the Col~solidatctl 
Statutes, and especially sections 2559-2564 thereof." 

From a judgme~tt allowing the nlotions of' the defe11c1,mts a ~ r d  o r d t ~ -  
ilrg that the anlendmcl~t bo stricken out, the p l a i~~ t i f f  ap~wals,  nssignil~g 
w i d  r n l i ~ ~ g  as orror. 

. l t t o ~ r ~ r y - C ~ e , ~ r t ~ a l  U t ~ u m m i f t  ant1 . Iss is tanf  _ ~ l f f o ~ ~ ~ e y s - C ~ e t ~ r r u l  S'c~a~r'rII 
(rtltl S i l e r  fot- t h e  S ta te .  

/ 'ON S' 1'011 for de fendan t ,  S t a t ~ t l a ~ * t l  Oi l  C 'ompany  of Al.cw Jct.seij, a t ~ t l  
( ' I u ~ ~ ~ t ~ r t ,  J .  hyltvurt~ of ( o u t ~ s ~ l .  

7'. L a c y  Tl ' i l l iaw~s and  IT ' .  .J. G~i fh ta ie  for de fendan t .  Gul f  Rcfitlit!,q 
( ~ ~ ? l n ~ I a ~ l y .  

l l avmj  7'. l i l c i t ,  u t d  ~ l l ~ r r m y  .111et1 for de fendan t ,  T b o  7 ' o . v ~ ~  ( ' o m -  
] ) U I l , l j .  

R o y  1'. OvOot t~ .  11. 1'. Raglailrl m d  Jones  CP. B r a w f i r l r ~  for d ~ f e n t l a n 1 .  
, ~ ' t t ~ c / u i t -  Ref i l l ing C o m p a n y .  

Et l ir in  11. R r o ~ ~ w l e y  and  Iliggs cC. 111 ough ton  for. dcfcn- lant ,  . 1 r t1~1  i t u t ~  
Oi l  C o m p a n y .  

R ~ r r ~ h a ~ n ,  Hi t~qhart , ,  l'illsb1rry, D a ~ m  9. ( : o d d  and  E ul ler ,  Reudr  k 
F'~/ l lrv  fol r ~ r f c w l a n f ,  S11e11 E a s t e m  P e f ~ o l e l ~ m  Prodl ic fa ,  Incorporafct l .  

STACY, C. J. I n  the outset it  should be observed that the judgmellt 
of Judge Sil~clair ,  sustaiui~ig the demurrers to the original complaint 
on the ground that i t  did not state facts sufficient to colrstitnte a causcs 
of nrtiolr, \ \as  not l)cfor(l Jndgc~ ( ' r a~~r i i e r  for  rwiclu.. Ro coliltl  rot 
qnestion its correctness, but was bound by its terms. K O  appeal lies 
from o w  Supcrior Court judge to ai~otlier. S. P. L P C L ,  203 X. C., 316, 
166 8. E., 2 0 2 ;  R e c i s  1.. R a m s e y ,  202 N. C., 815, 1 6 4  E .  E., 355. Kor 
i q  tltc juciglnci~t sustainiirg the demurrers before us for review. Tlierci 
\\ as 110 appeal from said judgmet~t. TT'illo~rglt by 1.. Ster~etzs,  133 X. C'.,  
2,4, 43 S. E., 636. The o i~ ly  cluestion presently presented is the correct- 
I I W ~  of tlic ruling striking out the amel~dment. 

111 c~oi~sitleri~tg the nlotioiis to strike out thr  amendutent, the judge \ \as 
11ot o~r ly  faced with tlie holdi~rg that the original cornplaillt, which con- 
ta i~rs  paragraph 22, did not state facts sufficient to col stitute a cause 
of ;~ction, h t  was nlso ulidcr the necessity of o b s e r r i ~ ~ g  the terms of the 
~ u t l g n ~ e ~ ~ t  allowi~rg tlie plaintiff to ameitd. D o c h r y  1.. F u i ~ ~ l ~ a n l i s ,  172 
S. ('., 529, 90 S. E., 501. There, it  was said an averment of a general 
cw~rlusiou would not suffice unless predicated upon allegation of some 
"specific fact or facts, ~r l t ich  of themselrcs would cons t i t~ t e  a ~nonopoly 
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o r  the prerent ion of competitio~i." True ,  it is alleged ill tlie ame~idlneilt  
t h a t  t h e  defendants acted i n  coliccrt and i n  pursuance of agreements, 
combinations and  understandings, with a cao~mnon purposc to control 
mid raise the  prices of con~modit ies  sold them, n l ~ i c l i  prt~\r~irtcvl 
competition, but it  had  already been 11c.ltl tha t  tlic p r c ~ i o u s  allegation. 
of fac t  were not sufficient to support  n similar  conclusion. 

H i s  H o n o r  concluded, tliereforc, as  the original compla i~ i t  (lit1 ]lot 
s ta te  facts  sufficient to  constitute x cnusc of a c t i o ~ ~ ,  accord i~ lg  to  thl> 
pr ior  ruling, which was billcling on him, the 0111~ responsive a n i n ~ t l -  
ment \vould be one s tat ing such facts, o r  statiilg facts  wliirh atltl(~1 t c ~  
t l ~ o s c  in  the or iginal  c o ~ n p l a i n t  would be sufficic~lt to coi~et i tute  a causty 
of act ion;  and  t h a t  since the  amendment omitted to s tate  thc  f:lc.t* 
lxer iously pointed out as  essential, i t  was not responsive to  the order  
allowing it. I n  this, we p e r c e i ~ e  no error .  I t  is not opcn to t h e  plailrtifl 
to say the  or iginal  complaint docs s tate  facts  sufficie~lt to constitutc ;I 

caause of action, fo r  the judgment sustaining the  d c m ~ ~ r r e m ,  n11apl)enl~vl 
f rom, forecloses this  position. Swain 1 % .  Goodman, 183 S. C'., 531, I I:! 
S. E., 3 6 ;  J l a ~ d  2.. R. R., 1.51 -1'. C., 160, 65 S. E., 911. 

AMirmed. 

(ILARI<SOIY, J. 1 concur in  this op i~ i ion ,  as  the rase l ) rrs( '~l ts  :I qu(>stion 
of pleading and practice. 

J E R R Y  E'LORES('l*: J O H S S O S ,  ADMISISTHATRIX OF LUCIUS L). JOHSSOS 
DECEASED, T. T H E  ATLASTIC COAST L I N E  RAITIROAD CO3IPAST. 

(Filed 12 July, 1933.) 

I n  an action for \vrongful death the burden is on plaintib to establish 
1)s adequate evidence the death of the intestate, the defendant's neeli- 
gence, and proximate cause. 

2. Railroads D b--Duty of mi l~~oad  company to ring bell, sound wliistlc 
and keep lookout at populous crossing. 

I t  is the duty of a railroacl company to exercise due carc to lieel) n 
careful lookout a t  a populous grade crossinp, and to warn of the approach 
of its trains thereto by ringing the bell or sounding the \vhistle, or both. 
the degree of ricilancc. required bring in prolsortion to the nppxrcnt 
danger. 

The violation of a town ordinance regulating the speed of trains \I ithin 
its liniits is negligence per sc, tlie ordinance being intended to prcrcwt 
injury to person ant1 property. 
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4. Same-Evidence of causal relation between railroad's negligence a t  
crossing a n d  injiwy held sufficient t o  b e  submitted t o  jury. 

In order for negligence to be actionable it is necessary that i t  should 
Iw tlic prosininte cause of tlie injury in suit, and where there is any 
sufficieiit evidciice of causal relation tlie question is for the jury, other- 
wise it  is for tlic court, and tlic evideiice in this case teiicliiig to show 
that l~laintift's intestate was ridiiig in a car driven by the owner, that 
tlic car stopped a t  a crossing ~ ~ i t l i i n  tlie corporate limits of a town while 
:I soutlibouiid train passed 011 one track and that  the driver the11 meut 
upoil tlie trn('lis :111cl tliat tlie rear wheel of tlie car v a s  struck by a 
~iortlibouiiil train l)assiiig oil a secoliil track, together nit:i  other evideiice, 
i s  held suficieiit evidence of the causal relntiou bet~reeii defendant's 
iiegligriice in esceecliiig the speed limit prescribed by the tow11 ordiiiauce 
illid its negligeilce in failing to gire n.ariiiii,~ of tlie aplrroach of its train 
to the populous crossing by ringill:: its bell or souiiding its whistle. 

3. Evidence N c-Segative testimony held t o  ioaise issue for  jury although 
another  witness gave positive testimony to contrary. 

Where one !I iturss testifies tliat lie lieard clefelidant's train sound its 
11 histle. :inti aiiotlicr \I itness testifies that lie was in a position to have 
1it.urd sucli signal liacl it beell given, mid did iiot hear the whistle, the 
;~ffirmative testimony is ordinarily more reliable tliaii tlie negative, but 
-uch tcstimoiiy is  some evidence that the whistle \vas iiot blown. 

6. .lutomobilcs C j-Xegligence of drivel- will not be  ianputcd to gueat 
unlt3ss guest is  i n  common possession of car with driver. 

111 ail actioii agairist a railroad company for the wi'oiigful death of 
1)laintiE's intestate, killed in a collision between defc1i:laiit's train and 
the nutoi~iobile ill ~ ~ l i i c l i  tlie iiitestnte was riding a s  a guest, the plaintiff 
is ontitlet1 to recover if tlie negligence of the railroad company was the 
l)rosim:ltr cause of tlie collision, or one of the proximate causes thereof, 
if tlie intestnte wtls not guilty of contributory negligence, and the ~iegli- 
gelice of tlie driver of the car will not he iiiil~uted to the guest unless 
he had sucli joint coutrol over the car ns to l i a ~ e  it  in common possessioii 
\vith tlie driver. 

5.  Same-Defendant has  b u ~ d r n  of proving tliat guest in car  failed t o  
use due  care fo r  his own safety. 

The burdell is oil defendant to llrove tlie contributor~ ~iegligeuce of a 
gucst riding in an automobile in ail action by tlie guesi:'~ administrator 
t o  recover for his ~vrongful tleatli. and where plaiiitiff's evidence fails 
to slio~v tliat tlie guest die1 iiot warn tlie driver of tlie iinpending danger 
of tlie collision resulting ill tlie injury, or (lid not pro1 est or take ally 
nctioii to prevent tlie collisioii, aud fails to show that t i e  guest saw de- 
feiidniit's a l~proac l i i~~g  train aud tliat the driver did not see it, an in- 
btrnction to answer tlie issue of contributory negligence in the negative 
is correct. 

A \ ~ ' ~ ~ ~ ~ ~  by defel ida~it  f r o m  Sl~ulcs, I ' : u r e r g ( ~ ) ~ , t l  Judyc~,  a t  August  Term,  

1932, of HAI,IFAX. Ko error .  

This  is  a n  action to  recover damages for  tlie death of the plaintiff's 
intestate  allcged to h a r e  been caused by the negligence of the  defendant. 
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I11 the afternoon of 15  January ,  1832, between s is  and seven o'clock, 
an automobile onned and drivel1 b r  Walter G. Young, i n  which the 
plnintiff's intestate was riding as a guest, \ \as  struck by an  engine of tlie 
defendant a t  a grade railroad crossing ill the tonn of Enfield, and both 
occupants of the car nere  killed. 

Tlle autoinobile n a s  a one-sentecl coupe, the drixer sitting a t  the wllerl 
oil the left aild the plaiiitifi's intestate on the right. At  tlle place of 
collision the defenclant iila~ntaiils t n o  contiguous railroad tracks ex- 
teridmg iiortli and south, soutlihound trains using the nest  tracli alld 
llorthbouilci t rains using the cast track. About 7.3 yards south of the 
crossiiig there 1s a slritcli or  spur track oil n h ~ c h  some cars ne re  stantl- 
lilg a t  a distance of '70, SO, or 90 yards froin the scene of the accidcut. 

Burnettc - I ~ e n u e ,  27 feet nide, crosses the two railroad tracks ai~cl 
runs east and nest. I t  is used by the public; probably 100 or 150 auto- 
mobiles and other xeliicles pass over the crossing during the day and 
night. On each side of Burnette Avenue is  a side~rallr about four feet 
~ l n d  a half i n  ~ ~ i d t h .  On the nest side of the crossing a n  extension of 
Xn in  Street runs north and south, parallel with the railroad tracks, 
the di.tance fro111 tlie side\~\.alli to the southbound track being about 4O 
feet. I t  i s  G feet from the southboulid to the northbound track. 

Oiily two w i t l l ~ b s e ~  testified to the material facts relating to the col- 
lision, Ben Duilil and Stephen Sneed. Tlle former said:  '(I u a s  standmg 
on the east side of the track about 33 or 40 yards from the crossing. 
. . . I t  V L I S  about good dark. One train had passed u p  to the next 
crosalug and one was conung. . . . The southbound traiu had 
passed ~5 yards south of the crossing \\hen the northbound engiile and 
caboose came together. I  as not looking to the west \\hell the trains 
1)abaetl. I x a s  just 1iotmi1g the t rams and looking a t  them nhen  com- 
 rig dorm the sidewalk, and heart1 tlie northbound inan blow a crossnlg 
blon a good b ~ g  block anay.  . . . Jus t  as soon as the southbouiict 
t rain l ~ s s e d ,  I looked and saw the automobile easing tonard  the track, 
the liorthbouiid train was about 85 J ards. This train was running about 
40 miles per hour. I did not hear a bell, did not hear anything but a 
crossiiig blon a block anay,  about 125 or 150 yards. When the north- 
bound t r a m  blelr, the caboose of tlie southbound man had not gotteii 
quite In contact n i t h  the engine of tlie northbound man when ~t blev 
for the crossing. I do not tllink the northbound train slowed donil at 
all before the collision. The  train lilt the right-hand rcar wheel of the 
automobile, tn i s t ~ n g  i t  around axid turiied i t  over twice, and of the t n o  
11lei1 in it, one was killed ini tantly;  oiic was knocked out and the other 
\ \as hanging. The train ran  one a i d  one-half blocks before it stopped, 
about 125 yar(1s. The brakes nere  put on by the engineer as soon as he 
hit the 111~11. T l ~ e r e  I\ as no electric signal or electric golig, only a cross- 
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arm to indicate there was a crossing, just like you s ~ c  at any otlicr 
crossing. When I saw the automobile approaching the crossing, i t  was 
running 8 or 10, not over 10 miles an hour, Tery slowly. The  nutoniobile 
was 46 feet from the northbound track on which it watt struck ~vlien I 
first saw it. . . . Between the time I saw tlic nortlibound engiue 
pass the soutlibound caboose aud ~r l icn  I saw tlie car e:ising into & i i ~  
Street, I walked 13  yards. When I saw tlie train coming ;~iid the auto- 
mobile approaching that street crossing, going across Mniii Strcct. 1 
liollcrcd a t  tlie mail :  'I-Ipy, thcrc's a train comiiig.' I tloil't t l i idi  I I V  
heard me as he did not regard what I said. The  dooib of tlic car was 
not open; no one attempted to get ou t ;  its speed did not slacken or 
increase and it did not sn -e r~e  to  tlie riglit or left. Tlic heatlliglit of 
tlie northbound train m s  burning brightly, and tlie w1ii~:tle soulided for 
the regular crossing blow for Bur i~et te  -1~enue  nliere they usually blow. 
When I liolleretl at tlie driver of the car, i t  was m o ~ i n g  alol~g.  Tlier(> 
x a s  no other noise in the immediate vicinity besides the sountl of niy 
voice and tlie uoise of the train n.liicli I reckon mas a 40 or 45 car freight 
train. I did not see anybody in the car a t  tlie time I liollcrcd to thein, 
or nt the time I v a s  approaching the crossing, nudge the t l r i x r ;  nor 
did I see them raise their hands or poilit to the traiii." 

Stephen Sneed was on tlie east side of the railroad, inptwdiiig to cross 
the track in his car when lie saw the npproacliing t r a i i ~ .  H e  tcstifietl: 
"Wlieii 1 did look a t  tlie crossing I saw this rar  oil the 0 t h  side comii~g 
towards me. When I took my  eycs off the train and loolicd back at tllc 
crossing, the man was riglit be twen  the four rails c o ~ i l ~ n g  towards nie 
wlien I looked the second time. At that  time tlie northkound train was 
uu the track from the automobile as  f a r  as from here t o  the back door 
(of the courthouse). I looked back again a t  the train m d it Tvas easing 
up on it, and . . . i t  struck the back of the car a t  t i e  fender, right 
a t  the wheel. I t  knocked i t  around and turned i t  over, it scenied to iiie, 
twice. . . . I t  was dark where the car was . . . the brakes 
were put  on after the train hit the car. I could not see that  tlie train 
slowed down any before it hi t  the car . . . i t  was 1-unning around 
35 miles an  hour or perhaps more. I did not hear anx bell or whistle 
and there was not any electrical signal or watchnian to warn anybody 
a t  the crossing. I stopped on the other side; mas not d i iwt ly  in the 
street. . . . I could have heard whistle if i t  had blowecl; my  engine 
could not keep enough fuss to keep me from hearing it. 1 heard the 
train coming, saw the headlight, and stopped niy car for it to pass. 
. . . When I first looked the car was on the concrete, had not entered 
the track. I judge the train was 75 feet or more colniug to the croqsing. 
. . . There was not a thing between the car and the ti-ain to keep the 
driver from seeing the train. WIie11 lie m s  back tell feet f~wthe r ,  there 
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was nothing between him and the t ra in  to keep him from seeing the 
train . . . he could have seeii that  headlight." 

The plaintiff offered in  evidence an ordinance of the town of Ellfield 
making i t  unlawful for any railroad or railway company to run  its 
trains through the corporate limits of tlie town a t  a greater rate of speed 
than 13 miles an  hour, except between the hours of 10 p.m. and 6 a.m. 
The  &fendant did not introduce any witnesses. 

The  usual issues of ncglige~ice, contributory negligence, and daniages 
were answered against the defendaut. Judgment for plaintiff; appeal by 
clefendant upon assigiied error. 

George C. Green and Thos.  TV. R u f i n  for plaintiff. 
il'hos. 11.. Daris, Dunn & Johnson ancl Spruill & SpvuiLl for defendanf. 

h u b ,  J. Tlie defendant suggests that t n o  inquiries with their neces- 
sary implications are  sufficient to present the merits of the appeal: 

1. Did the court err in overruling the defendant's motion to nonsuit 
the action a t  the close of the evidence? 

2. If tlie demurrer to the evidence n a s  properly overruled, did the 
court err  i n  pereniptorily instructing the jury to answer the issue of 
contributory negligence in the nega t iw?  

The  first inquiry raises the tn o questions TI hether there is  evidence of 
the defendant's actionable negligence and nhether there is evidence of 
such contributory negligence on the part  of the plaintiff's intestate as 
n111 bar the recovery of damages; the other has reference to the court's 
nithholding from the jury the question of negligence on the part of the 
intestate. 

Tlie tr ial  court restricted the consideration of the jury to three alleged 
acts of negligence: ( a )  the defendant's failure to give timely warning 
of the incomlng train as i t  approached the crossing; (b )  its failure to 
keep a proper lookout; (c)  its operation of the t ra in  within the cor- 
porate limits of the tonn a t  a rate of speed in excess of fifteen miles an  
11our. 

I t  was incunlbent upon the plaintiff to establish by adequate evidence 
the actio~iablc negligence of the defendant-the death of the intestate, 
the defendant's negligence, and the proximate causal relation; and the 
s~fficieilcy of the eJ idence in these respects must be determined by appro- 
priate principles of law. 

As the crossing a t  which the collision occurred is  habitually used i t  
\ \as the duty of the defendant i n  the exercise of reasonable care to lieep 
a careful lookout for danger and to give tiniely notice or warning of 
the approach of the train by sounding the whistle or by ringing the  bell, 
or by doing both if necessary, the degree of vigilance being in proportion 
to the apparent danger. Failure to esercise due care in these respects 
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would constitute negligence which if the prosimate cause of the in- 
testate's death would be actionable. Colleft v. R. R., 198 S. C., 760; 

. Redmon v. R. R., 195 N.  C., 764; Rirlgsbec: v. R. R.. 100 S. C., 231; 
Costin v. Powe~ Co., 181 N .  C., 196; Bagwell zj. R. R., 167 S. C . ,  611 ; 
Johnson c. R. R., 163 N. C., 431; Etlzrards v. R. R., 132 S. C., 100. 

The ordinance that  the plaintiff offered in evidence 71 i s  obviously ill- 
tended to prevent in jury  to person and propwty and its , iolation by tlic 
defendant n a s  negligence p e ~  sc. Iii~icl e. Pope, 202 S ('.. 534; J?'. 1 % .  

nurha~n, 201 K. C., 5'24; Lancasic~. v. Coach C'o., 198 S. ('.. 107; 11lrl.X iJ 

v. Coach Co., ibid., 8 ;  Ledheftel c. Enrllish, 166 N .  C., 12;. Of course 
the failure to obscrrc tllc ordil~ancc. similarly to the failure to l i c ~ p  a 
lookout or to give notice that  the train T\ as approaching, wonld not nialtc 
:I rase of actiomblc ncglige~ice ill the absence of evid(~uc~e tcntling to 
slionv that  it was the proximate cause of tlic ii~testatc's loatll. I f  there 
is  c ~ i d e n c c  in support of tllc allcgctl prosimate causal ~ w l t  tlle clue+- 
tioil was properly submittttl to tlie jury ;  if not, it  sl~oultl I i a ~ e  1m11 
tleternii~~etl as a question of law. . L / b r i f f o n  1%. Ilill, 190 7;. ('., 129. Tlw 
tlcfe~~clant ilisists that  it was not negligci~t ill any xien- h t ,  if it was, 
tlint there is no sufficient causal co~incction between its ~lryligent  act ant1 
the death of tlie intestate. We arc. of opinion that  thercx is  ta\idence of 
such causal relation, and that  it differs niatwially from tlic PI itlc~ice ill 
IIcndriz v, R. R., 195 N. C., 142 nntl 211~0nzp,~on, 2'. R. I?., 193 S. C 1 . ,  66::. 

Only t n o  witnesses testified as to tlic signals. Be11 I ) ~ I I I I  wid. "1 
heard the n o r t h b o u ~ d  man blow a crossing blow a good big bloclr a n a y  
. . . I did not hear a bell; did not liea1. anything but a (srossi~~g 1)10\\ 
a block away, about 125 or 130 yartls." Sliectl testifiec, "Wllcl~ I got 
nitliin 25 or 30 feet of tlie track I stopped my a u t o m o d e  . . . I 
did not hear any bell or whistle . . . illy engine \\-as rullni~lg until 
the train got close to me and I cut my  engine off t l i e ~ ~ .  I could 11nve 
lieard the whistle if it  had blon 11; my engine could not lic~lp e ~ ~ o u g l l  fu's 
to keep me from hearing it." 

These two witnesses testified in behalf of the plaintiff. The tes t in lo~~y 
of one is affirmative and that  of thr. other is ~~cga t ive .  Wllilc the affirma- 
tive testimony of a credible wit~iess is od ina r i ly  more reliable than 
tlic negative testimony of a n  equally credible witness, >till testimony 
that a person near by who could have heard and did not iic:~r tlie sound- 
ing of the whistle is some evidence that  no such siglial \I as given. E ~ Y -  
I C O O ~  V .  R. R., 102 K. C., 2 7 ;  Pe1.1.t~ 1 % .  R. R., 180 S. C.. 290; Golj e. 
R. It., 179 NT C., 219. The charge pointed out the (list n c t ~ o ~ l  betneen 
these two types of evidence and this Court cannot decide a. an  inferc~icc 
of law which of the two the jury arcepted. If the defendiint (lid not gix c 
the signal i t  would not be unreasonable to conclude that its failure in 
this respect was the prosinlate cause or one of the pros mntc causcq of 
tlie collision. 
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Tl ic  speed of tlic t ra in.  also, m a y  l i a re  been conridered as  a n  clclnciit 
o r  cau7e contri1)utinp to t h e  result. TIP engine struck t h e  riqht-haiitl 
r ea r  nhee l  of tlic auton~obilc ,  not having "slowed do7v11 a t  all" pr ior  
to  t h e  impact.  Tliere is evidence f r o m  which t h e  ju ry  niay reasonah17 
l i a re  inferred tliat if the  defenda~i t  11nd obrcrvrd tlie ordinance nnd hat1 
reduced the  speed f rom thirty-fi\-c or fo r ty  t o  fifteen niiles a n  hour  tlic 
car  v o u l d  liavc emerged f r o m  tlie zonc of dmigcr antl tllc collisiou n o1111l 
not have occurred. 

T h e  t r i a l  court  clearly inqtructetl the  j u r y  i n  regard to all  the (11- 
ments  essential to a n  affirniative answer to the  first is~~ie- t l i r  i o l ~  
negligencr of tlie defcntlant, the  sole ~iegligclice of t l ~ c  t l r i ~  e r  of the  ( :ir. 
the c o ~ ~ c i i r r r l i t  ncglipcllcc of botli, xntl tlic ncccssity of c a u w l  rolntioii 
between the  defendant 's negligence and  ilitestate'r drat l i :  :rnd :I- to  tlii; 
issue we  find n o  error .  

I n  reference to t l ~ c  sccontl isine tlic~ dcfentlant contclitl+ t l ~ a t  ;rrc~ortlllig 
to  the  ent i re  el itlencc thc  plaintiff's i ~ ~ t c q t a t c  was himv>If  gui l ty  of mli- 
t r ihutory negligence nhit.11 defeats tlw r ight  of recovery. 

T h e  int t  s ta te  n 11ot t l ~ e  on 1ic.r of tlic car  ; l i r  had  iio colitrol 01 01. 

i t ;  and  there is  no er idence t h a t  lle and tlie d r i ~  er were engaged i l l  :I 

joint cntcrprise. Tlicy n c r c  engagctl i n  t l i ~  conilno~l cnterprisc of ~ . i t l i l ~ c  
but they h a d  n o  sucli joint control antl direction 01 cr the  antomo1)ilc 
a r  to  have i t  i n  their common posicssion. L L l l i ~ i t t o n  I . .  11111, s l r p r c c .  

W e  liavc licld tha t  nl icre  two l)roxiniatc causes contr ibute  to :ti1 111- 

j u r y  thc~ t l ( ~ f ( ~ t l m ~ t  i b  li:~lil(l if 111s ~ ~ c g l i g e n t  act hrougllt h h u t  o ~ l c  ( ~ i  

such causes and t h a t  ncg1ige11c.e 011 tlie p a r t  of t h e  d r i ~ e r  of a car  v ill 
not ordinari ly  he attributctl  to aliotlier occu l~aut .  Snziih 11. R. 1:. 200 
N. C., 177. T l i c a ~  1)ropositions %('re tlcfiliitcly i t n t ~ t l  i n  tlic cli:lrpc~; 
h i t  t1ic.y d o  uot 1111l)ly that  "a i io t lw otwi111~~1t" of a car  111ay liot lv  
negligent. 1 1 1  E a ~ ~ i o u t l  r .  12. X., a u p l u ,  it n a s  salt1 illat t l ir  iiegligeiit~t~ 
of the t l r i ~  cr n as not i ~ n l ~ u t n l h  to  :I guest h(1cau.c tlicre was  110 el it1rirc.c 
of a joint eliterprise o r  tliat the  gueqt h a d  a n y  control of t h e  car  or 1l;irl 
failed to  per form a n y  d u t y  iniposcd up011 h i m  by l a x .  I n  Sn~itlc I .  

R. R., a z i p i v ,  the, d u t y  imposed ulion the  guest is stated a s  f o l l o \ \ < :  
"Concetliiig ~t n a y  liis tlut). nl t l~ougll  merely a pasqeliger ill tlie auto- 
mobile, n i t l i  110 control o\-er tlie t l r i ~ e r ,  to keep a rc:r~ori:tble lookout 
f o r  engiiies :rt~tl trairls 011 tlefel~dant 's track, as  the  autornobilc :1p- 
proached tlic croi- i iq ,  a n d  to n a r n  tlie dr iver  of tlie impeliding danger  
of a collision. if ~t I\ as n p p r e ~ i t  t o  liim tliat t h e  dr iver  h a d  riot seen thc 
engine and  t ~ l i d e r  or 11x1 i ~ i g  seen tlieni, did not appreciate  the  dai~gc'r 
of a collision, it  cannot be licld tliat a l l  t h e  e\idence upon  this  aspccr of 
the case showed t h a t  Bogtl Sniitli  f:iiled to  per form this  duty,  and  t1i:rt 
k11r11 fa i lu re  n a s  a proxiniate cause of the  collision rcsultilig i n  111s 
death. I f  lir san .  o r  by t h e  exercise of reasonable cartx, could lia\ e seon 
iio more t h a n  tlie driver and his  fellon--passenger, nl io  n p r e  untler a likc 



1 :14 IS THE S U P R E M E  COURT. [205 

duty, salv, it u.as for the jury and not for the court to determine whether 
or not, midcr all the circumstances. lie contributed to kis  death by his 
o v n  negligence. I f  when he saw, or by the exercise of reasonable care, 
eoultl ha re  sow tliat an engine and tender on defendant's track was 
;~pproavI i i~~g  tlw crossing, lie also saw that  the driver had seen the ap- 
1)roacliing engine and tender, and with full appreciation of the impend- 
ing danger, was doing all in his  power, under the circumcitances, to avoid 
a cwllision, it IviiS for tlie jury and not for  the court to say whether or 
not his failure to speak to the driver and warn him of the danger was 
negligence. I t  is a matter of comnion knowledge to those who ride i n  
ilutor~~obilcs-ccrtiii~rly to those who drive tlicn-that 'backseat' driv- 
i ~ i g  oftcn confuses a drirer, and more often than otherwise, prevents him 
fro111 aroit l i~ig tla~lgcrs cncouutcretl O H  the road." 200 K. C., 181. 

Tlic defcnd:~nt liad the burden of showing the contributory negligence 
of the intestate as a proximate cause of the in jury  and death-that is, 
tlir~t tlic intestate failed to esercise o r d i ~ ~ a r y  care and th2.t his death was 
the proximate result of his negligcwce. I n  applying to  the evidence the 
lni l~ciple statcti in Smi fh  v. R. R., .supra, the defendznt says: "The 
guest ]lot only tlitl ~ i o t  warn tlie tlrirer or make any protest, but did not 
Iiiniself take nily stcps to avoid the illjury." 

We are  nnable to concur with tlic defendant i n  this construction of 
the evidc~~ccx. -\ c.areful inspcction of the testin~ony fails to disclose any 
proof tliat tlw gucst (lid 11ot w a n  the d r i ~ e r  or make any protest or take 
;IIIJ. ;~c. t io~l to prevent the collisiou. I t  fails to shorn, s s  stated in the 
,'r)~iflc urw, tliat i t  was apparent to the intestate that  t h t  driver did not 
scxc thc~ trail1 a ~ l d  did liot :\ppreciatc the danger. I t  was probably upon 
this t l~eory  that tlic court held there was no sufficient evidence of con- 
tributory negligeuce. 

.\ftrr dnc col~sideratioli of all the esceptioi~s appea::.ing in  the de- 
i'clldant's brief \re find 

S o  error. 

I:. IT. SIT'EET. TXADISG .4SD DOISG BESIKESS AS E. W. SWEET TARN COM- 
P A S Y ,  v. ACME SPISNING COMPANY. 

(Filcd 12 July, 1933.) 

1 .  Illwke~v E c-Evidence held to show that broker had received all 
commissions due under brokerage contract. 

Rliere in an action to recover commissions the broker testifies that lie 
was to receive a certain per cent on all sales made when ratified by 
tleft~ndant and tliat lie had received commission on all such sales except the 
bale in suit, and it appears from the evidence that defendant refused to 
ratify the sale in suit on grounds stipulated in the contract to be passed 
upon hy drfeiitlnnt, tlie b rok~r  is not entitled to recorer. 
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SWEET t. SPINSISG CO. 

2. Pleadings J c-Held, defendant waived objection t h a t  special contract 
had  no t  been pleaded by introducing evidence relating t o  issue. 

Where a broker in his complaint alleges a general contract and up011 
the trial sets up the general contract and a special contract between the 
parties, and both parties fight out both phases of the case with evidence, 
defendant may not maintain that the complaint failed to sufficiently allege 
the special contract. 

3. Brokers D a-Evidence held t o  show t h a t  sales contlaact was nere r  
consummat~ed a n d  broker was not  entitled t o  recover commissions. 

Where in an action by a broker to recover commissions alleged to be 
due on sales made by him he introduces evidence that he negotiated a 
contract between clefendant and another providing for the sale of a 
certain quantity of goods, but it  appears from the evidence that  the con- 
tract provided that it  should not be effective until signed by clefcndant, 
and that it was never signed, and plaintiff testifies that  defendant told 
him over the telephone that the proposed contract of sale would have 
to be approved by his board of directors, and the uncontradicted evidence 
discloses that the board of directors expressly refused to approve the 
contract, the evidence discloses that no binding contract of brokeraw 
had been consummated, and plaintiff is not entitled to recover. 

CIVIL ACTIOK, before Cowper,  Special  Judge, a t  J a n u a r y  Terni,  1033, 
of ,~LAAIASCE. 

T h e  plaintiff i s  engaged i n  the  Lrokerage business f o r  tlie salt, of yarlls 
a ~ l d  inaintains  his  office ill bur ling to^^. T h e  defe i~daut  is engaged i n  tlic 
manufac ture  and  sale of fine con~bed  yarns,  wi th  i t s  pr incipal  office a t  
Belmont, N o r t h  Carolina. O n  1 2  September, 1928, the  plaintiff niid 
the defendant entered into a brokerage contract i n  wr i t ing  n h i c h  pro- 
vided t h a t  the  plaintiff was to  sell y a r n s  f o r  t h e  defendant "at a coni- 
mission of tmo per cent of the amount  of invoices a n d  goods sold by 
E. W. Sweet Y a r n  Company, and  two per  cent cominission on al l  goods 
shippcd by repeat orders or orders f rom original ortlcrs." . . . 
Said  wri t ten agreement fu r ther  p ro~idec l  : " I t  is  hereby mutual ly agreed 
tha t  th i s  agrteineilt is f o r  a n  unlimited t ime  and  lnny be terminntctl 
or canceled by either p a r t y  . . . upon written notice of sixty da) s 
to t h e  other  party." 

I n  1931 t h e  plaintiff instituted this  action against the  defendant ill 

the General County Cour t  of Alamance County. T h e  complaint,  a f te r  
referr ing to the  brokerage contract heretofore mentioned, alleged "that 
dur ing  t h e  existence and  continuance of the  aforesaid contract and  agree- 
ment  the  defendant, Acme Spinn ing  C o ~ n p a n y ,  through i t s  representa- 
ti\-es, approached the plaintiff with a view to securing larger  sales with- 
i n  thc  terr i tory allotted t o  t h e  plaintiff. T h a t  t h e  defendant was very 
anxious to  increase i ts  sales i n  said terr i tory a n d  a f te r  considerable 
discussion with the plaintiff i t  was agreed t h a t  i t  would be necessary for  
some arrangements  to  be  made  whereby the  product of the defendant 
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cmnl)any slioulcl be mercerized. Tha t  the plaintiff thercupon agreed to 
fin11 n concern that should nlercerize the product of the defendant and 
thus pcrrnit it  to increase i ts  sales within said territory. That  pursuant 
to tliis ngrceiiient the plaintiff approached the Ideal  Xercerizing Com- 
~) ; I I I ,v ,  :1 (~orpo1~ation engaged in tlir mercerizing business in  the city of 
Burlington and proposed to i t  that  it purcliase from tlle Acme ?pinning 
( ' o ~ ~ l l ) a ~ ~ y  certain quantities of yarn  nliicli were to be mercerized and 
tlic~i sold by the plaintiff. That  this 1)roposition appealed to the Ideal  
M(9rccrizi11g Company and to tllc A l c n ~ c  Spinning Con~pany, and each of 
>aid conllmlies tliercupon entercd into a contract and agwement whereby 
tllc Itleal 11Iercrrizii1g Con~pany slioultl purchase and the Acme Spinning 
Coilipany should sell a certain :unount of yarns upon w h i h  this plaintiff 
11:~s to receive a coinniission of two per cent. . . Tha t  i t  was 
; ~ p ~ r c d  between the Ideal  Mercerizing Colnpang and the Acme Spinning 
( ' on~pany  and tliis plaintiff that  tlie arrai~gcmcnt aforesaid should con- 
tinue for a period of two years and that  the Acme Spirining Company 
ilioultl sell a l ~ d  the Ideal  Mercerizing Company should purchase a t  
lo;~st 20,000 pounds of yarn  per week. I t  \!as further understood and 
aprrctl tlint tlie commissions oil the aiinual sales therehy secured should 
amount to tlie sun1 of a t  least $10,000 per year. . . . That  pur- 
*unlit to said agreement the Ideal  Mercer i~ing Company immediately 
p1acc.d with the Acme Spinning ('onipany an  order for one hundred 
t l~ousnn~l  l)ouiitls of yarn  as an initial order," etc. The  l~laintiff further 
: ~ l l ( ~ g t d  tliat the tlefci~tla~lt f d e d  to fill said order or to sell any yarn 
to  tlicx Tclcal AIerccriziirg C o i n p a ~ ~ y  :111d t l~r reby bwaclictl tlie contract, 
tlim lwevcntiilg tlie plaiiitiff from securiiig liis two per ceiit commissioi~ 
on all sales. 

Thr tlefclitlnirt answered, settill:, u p  tlic brokerage contract of Sep- 
tcuber, 1928, and allegiilg that  on 4 March, 1030, ill accordance wit11 the 
tcwns of said contract the defendant liatl terminated said agreement and 
1);titl tlie plaintiff all co~nmissions clue him upon all sales which he had 
111;de during the existence of thc agreemelit. The  defendant further 
alhgctl "that ill February, 1930, tlie plaintiff liad app~.oachetl it with 
a l)ropositioli n l~e rcby  this clefendant and Ideal AIerccrizillg Company 
~liould enter a co~itract  whereby Ideal Mercerizing C m ~ p a ~ i y  should 
~ w r c w i z e  and finis11 large quantities of deftwdant's yarn from time to 
t i i~~c!.  Plaintiff drew u p  and forwarded defendant a contract for i ts  
.ig~lature, but the terms of tliis contract were unsatisfactory to defend- 
:\lit, and both the plaintiff and Ideal  Alercerizing Coiripany were 
l ~ r o ~ ~ l p t l y  notified that  the defendant could not enter into or agree to 
tlie terms and conditions of the offer for thr~ reason thal, the terms and 
i~~et l lods  of financing the proposition were entirely unsa-isfactory." 
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The  plaintiff testified that there v a s  a written contract betwcc.11 tlie 
defendant and himself, mndc ill 1928, ~vhereby he wa5 to recek-e a corn- 
missior~ of t v o  per cent on yarns sold for the defendant, and that  hc 
approached the president of the Ideal  hlercerizing Company of B u r l 1 ~ -  
ton with referelire to mercerizing yarns n~aliufacturecl by tlit. tlcfc~~tlalir, 
a i d  that  Suggs, secretary and treasurer of the defendant, and Pldlip., 
president and treasurer of the Ideal  Mercerizing Compnuy, elitered illto 
liegotiations for the purpose of n r r i~ i l i g  at n satisfactory agrtenicllT 
\\ hereby the Xerccrizing Con1p:~ny should nlcrcerlze yarns 111:11~ufacturctl 
by the S p i n n i ~ ~ g  Co1111):my, and such yarns to be bolt1 by the ~ l l a i n t i ~ .  
Thc proposition contemplatecl that  the defendant, Spinning Coml)a~i>,  
should sell and dclirer to tllc Mercerizing Conip:rny al)proxin~atc. l~ 
20,000 pounds of p r n  per neek for a period of two Fears. thnt timc 
the axerage price on yarn  n a s  :\bout fifty cents a poui~d.  The  term- 
nere  three per cent-30 dags-on each 100,000 pounds ordcr. l ' lai~it iff  
wit1 : "Thc line of credit that  the Ideal  Mcrce r i z i~~g  C'ompnny I\ a i ~ t c ~ l  
under my proposed arrangernent n as a p p r o s i l i ~ a t e l ~  $00,000 or $100,000. 
I n  order to secure such line of credit it  n a s  proposed that tlie 1de:rl ?IIcr- 
c e r i ~ i n g  Coni1)a11y >liould gil-e n mortgage 011 its illant for $.'5.O0O." 'l'lle 
1)laintiff prepared a contract and deecl of truqt (~rnhodgi~iq tlic proposi- 
tion in detail, and the contract n a s  duly signed by the ldeal  Xerrcr-  
izing Company and fornarcled to the defendant for sigiinture. The 
defe~~clant  rcfuhetl to sign the contract or to accept the deecl of trust, 
contending that  the proposed agreement was not satisfactory for t ha t :  
(1)  The amount of credlt to be esteiicled by the clefciltla~lt ru the Xer -  . . 
c2erizing Company n-as enormous, aniouuting to $40,000 or $50.000 :I 

month, and further that the 3fercorizing C'oil~pany n a ,  ilev c.011t.i 111 

listing real and perso~ial property for tnses in tllc year l9:?0 111 ill? 
sum of $31,667, ant1 co~iseclucntly its finallcia1 position cliil l i o r  juqtif') 
such a large line of credit as the proposed agreeniei~t col~te~ri l , l ,~t< ti. 
The  proposed agweuient n as to bc subniittcd subject to thc npl)ro\ a1 af 
the board of tl~rectors of the deferidant. 

The plaintiff tebtified: "Sothillg w:~s s:~itl to  me by 111.. Sucg- ill 
ieference to the a l ~ p r o ~ n l  of his board of directors to the co11tr;lc.t or 
deed of trust. The  prohltm of tlic directors nab brought 1111 n1ir.l~ 1 fir>t 
talked the situation oTer n i t h  Mr.  Suggs In Celmont." I I o n e ~  er, the 
proposed contract in paragraph 9 tl~ereof stipulated : "This co~itrac: ,hall 
kcorne in force from the day of it,  signing," ctc. -111 thc el ldei~ce .11o1\ s 

that  it  Tvas nerer signed by tlic dcfel~dalir. Wit11 reference to tlic right 
of the defendant to pass upon credit r i~lis ,  plaintiff sa id :  "-1s a mattclr 
of sales of this kind nut1 ou brolmage tlie .elling company reserve5 tlic 
right always to (leternline the desirability of the purchaser n.; to a 
credit risk on its rat ing and ability to pay, the twws  of the contract 
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a i d  all of those particulars. That  was true with my relation with the 
-1cine Spillning Company. . . . At the timc I called Mr. Suggs 
orer the telephone about this matter to which I ha re  referred or a t  one 
of the times he stated to me that  any proposition that  m ~ s  made by the 
Ideal Mercerizing Company, looliing to such arrangements as was being 
1uoposet1, would ha re  to be submitted to and approrcd by his board of 
directors." Tlie uncontradicted evidence is that  the board of directors 
of the tlefcnclaiit refused to approre the proposed agreement and so 
notified the Nercerizing Company. Plaintiff further sa id :  "I was to  
receive t v o  per cent con~missions 011 the sales of such yarns of the Acme 
Spiilning Company as I sold when sales r e r e  ratified by it, and I have 
received t ~ r o  per cent commissions on all orders that  were sold and rati- 
fied escept the contract i11 question. I have already admitted that  I have 
nerer received any acceptance by way of accepted copy clf this order or 
invoice, or otherwise from the Acme Spinning Company on this billing 
which I rendered them." 

The following issues were submitted to thcl jury in  the county court :  
1. "Did plaintiff' and defendant enter into an  agreement or contract 

as alleged in the complaint 2" 
2 .  "Did the plaintiif bring about and procure a contract or agreement 

hetn een the defendant, Acme Spinning L'ompany and Ideal  Merceriziiig 
Conlpany for tlie sale of approximately 20,000 pound:, of yarns per 
week by Acme Spinning Company to Ideal  Nercerizing Company, such 
account to be secured to the extent of $25,000 by deed of trust  on the 
properties of Ideal  Mercerizing Company ovw a period cf two years, as 
alleged in the complaint 2" 

3. "Did the defendant breach its said contract with the plaintiff, as 
alleged in  the complaint 2" 

4. ' T h a t  damage, if any, is  the  plaintiff entitled to recover of the 
clefendant, Alcme Spinning Company ?" 

The jury amwered the first issue "Yes," the second issue '(Yes," the 
third issue "Yes," and the fourth issue "$3,000." 

Judgmeilt mas entered upon the verdict. The defendant made a 
motion to set aside the verdict and the judge of the county court made 
the following ent ry :  '(The defendant, i n  apt time, made its motion to 
set aside the rertlict i n  this cause, for errors committed and assigned 
and to  be assigned, and among other errors assigned and argued before 
the court, was the alleged error that  the coniplaint of plaintiff did not 
allege a new, special and independent contract between the plaintiff and 
defendant for tlic particular sale of the products of the defendant to the 
Ideal  Mercerizing Company, with authority to conclude such sale, but 
that  tlie allegations of said complaint alleged the original contract of 
brokerage entered into between plaintiff and defendant on or about 12 
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September, 1928, and that  all allegations of said complaint with refer- 
ence to the contract between the  lai in tiff and defendant ne re  consirtent 
with and referred to said contract, and that  the defendant hat1 hasetl 
its entire defense upon the said contract of brokerage, and the f a i lwe  of 
the plaintiff to secure an  order or  orders supported by a special contraczt 
securing such orders from Ideal  Mercerizing Company. that  the tlefend- 
ant  could accept. The  facts set forth in the foregoing affidalit xc rc  
presented to  and argued to the court, and the court directed that  the 
defendant be allowed to file this affidavit in support of its motion to  
set aside the verdict, and for a new trial. The court itself did not untlcr- 
stand tha t  the plaintiff was alleging a new or special contract x i t h  
reference to said transactions, until he understood counsel of plaintiff 
to  state i n  the process of the tr ial  that  he mas not relying upoil thr 
original contract, but upon the ricw contract. The  defendant is pcr- 
mitted to  file this  affidavit i n  this cause." 

Upon the hearing in  Superior Court upon exceptions filed. tlie tr ial  
judge signed a judgment containing the following: "The lllnintiff con- 
tends in this case that  he has alleged a special contract independent of 
and not connected with tlie brokerage contract alleged. Thc tlefendant, 
on the other hand, contends tha t  the only contract allcgctl ill tlic com- 
plaint is the brokerage contract. Keeping in mind that  the purpore of 
erery complaint is to inform the defendant clearly of tlir grouild.: upon 
which i t  is being sued, . . . it  d l  be noticed in paragraph 3 of 
the complaint it is alleged tha t  the plaintiff waq ~ ~ u t l ~ r  a brokerage 
contract with thc defendant, and was to receire two per c2t>i l+ brokerage 
on sales thrrennder. Plaintiff alleged 'cluriilg the cxirtcircc airrl czoii- 
t i n u m ~ c ~  of the afores:ritl contract' ccrtnili traiisactiollr tool; 1)1:1rr, 
which on their face are entircly consistent with tlic nrittell l,i~ollcr;tgc 
contract. . . . I t  is  the opinion of the court that the conlplitillt is 
not clear, but is very confusing. . . . At best, if construct1 to :~llcge 
a special agreement, it would lea7 r t n o  contracts bctv cc11 tllr ranlo 
parties in force, covering practically the same subject-m:lttc,l. . . . 
The conclusion of the court is that, proprrly construed, the vol~il)l:lint 
does not allegt a special agreement independent of and not c01111ectt~1 
with the written contract declared oil in paragraph 3 of the c o i ~ ~ p l a i i ~ t .  
. . . The special contract contentled for by the plaintiff, liot har ing  
been sufficiently alleged in the complaint, tlie evidence of r l ~ c  1il:iintiff 
does not disclose any breach of the contract of 1)rolicragc~ a.: allcgctl, 
or any damages suffered thereunder, and tlie judge of the Gcner:rl 
County Court should ha re  sustained defendant's inotion for judSlliellt 
as of nonsuit. . . . I f  the complailit were sufficient to set u p  and 
allege an  additional special contract, then is there sufficient competcl~t 
eridrnce to justify the submission of an issue as to the said special 
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contract to tlie j u ry?  A careful reading of tlie pleadings, together with 
:I coliqideratiol~ of the eT idelice, will, the court thinks, make it apparent 
that tlie milids of the said t r o  contracting parties did nct meet in such 
:I special contract. . . . My conclusion as to this phase of the case 
is : Even granting the complaint is sufficient in its alltgations of the 
special contract as claimed by the plaintiff, there is  no sufficient compe- 
tent evidence to justify tlie subnlission to the jury of an issue as to the 
alleged special contract and the breach of the same. . . . I t  is there- 
fore ordered, adjudged arid decreed that  the judgment heretofore entered 
in this cause in the General County Court be reversed, ant1 that  this case 
bc rcniantled to the General County Court, and the judge thereof will 
miter a judgment as of nonsuit herein, as hereby directc:d." 

F130111 tlie foregoing judgment the plaintiff appealed. 

,Toll n J .  11 c l lderson  aild Edwin H.  P e a w e  J o y  pluinfifl. 
l . o ~ g  cC L o n g  crild Ii. B. Gaston fo r  d e f c n d a i z t .  

UHUC~DES, J. The plail~tiff built liis cause of action upon two theories: 
First ,  n general contract of brokerage entered into ~v i t l  the defendant 

ill 1928, ~vliicli p r o ~ i d e d  that a comrnissioli of two per ceut would be paid 
011 all sales madc by tlic plaintiff for the defendant and approved 
by it.  

Second, tlint n special agreement n.ns ~ n t c r e d  into whereby the plain- 
t i f f  1)rocured the Ideal  Nercerizing Conipany to purchase 20,000 pounds 
of 3.:~11 per week from tlie defendant upon certain terms and conditions, 
: ~ n d  that plaintiff was to receive two per cent conlinissior~ on such sales. 

The  defendant resisted recovery upon two grounds : 
First, that  the plaintiff in liis complaint had alleged a general con- 

tract of brokerage and was sceking to recorer on a special contract not 
sufficiently pleaded. 

Second, that  the plaintiff wns not eutitled to  recovei- in any event 
for that  ( a )  the defendant had paid the plaintiff all sums due him on 
tlie regular brokerage contract of 1925, which payments were admitted 
by the plaintiff on the t r ia l ;  (b )  that  the special contract proposed had 
never been approved or executed by the defendant, and that  the direc- 
tors of defendant liad exprcssly refused to enter into such a n  agreement 
and liad so notified the Ideal  Mercerizing Company. 

Nanifestly, the plaintiff cannot recover upon his first or general 
brokernge contract. H e  said:  "I was to receive two per csnt commission 
on the sales of F U C ~  yarns of the Acme Spinning Company as I sold, 
n.he1i sales were ratified by it, and I have receired t ~ r o  per cent com- 
lilissiou on all orders that  were sold and ratified except the contract 
in question." Consequently the plaintiff goes out of court on his regular 
brokerage contract of 1928. 
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The inquiry must, therefore, shift to  the status of the alleged special 
contract v i t h  the Ideal  Mercerizing Company. The  defendant strenu- 
ously asserts that  no special contract was sufficiently pleaded. Indeed, 
the judge of the General County Court made an  entry declaring that  
"the court itself did not understand tliat the plaintiff was alleging a 
neJv or special contract with reference to said transaction unti l  he  
understood cour~sel of plaintiff to state in the progress of the tr ial  that  
he n n s  not relying upon the original contract, but upon the new con- 
tract." The judge of tlie Superior Court held the view tliat the special 
contract relied upon v a s  not properly pleaded. Ho~verer,  the defendant 
offered evidcnce tending to meet and overthrow the alleged special con- 
tract, and, therefore, i t  would seem that  the question as to whether 
such special contract was alleged, becomes an academic q u e h o n .  Both 
parties fought out both phases of the case with eridence. Hence the 
d e t e ~ m i l i n t i ~ e  question is nllether there was any eridence tending to 
ihow that  the special contract was consummated or resulted in a binding 
iigreernent. Tlie pertinent decisions in this State speak plainly and defi- 
nitely upon the ulethod of establishing a contractual relation. They 
declare that  n contract is not to be ascertained by v h a t  either one of the 
parties thought it was, but by what both agreed it should be. The law 
proceeds not upon the untlerstandilig of one of the parties, but upon the 
ngreenwnt of both. I'r-incc c. X c R a e ,  84 N. C., 674; h n z b e r  Co. z.. 
Luvzber L'o., 137 I\'. C'., 436; Lumber Co. 2 % .  Boz~sl~nll ,  168 S. C., 301; 
0l;crcill C'u. 7 .  lfolrnes, 156 1;. C., 428. 

AZpplyii~g the accepted legal principle to the facts, it  appears from 
the el-iclence: ( a )  that  the proposed form of contract specified that 
"this contract shall become in force from the day of its signing." I t  was 
lieler signed. ( b )  Plaintiff testified: "At the time I called X r .  Suggs 
orer the telephone about this matter to which I have referred, or a t  one 
of thc times, he i t a t ~ d  to me that  any proposition that  was made by the 
Ideal  Xercerizing Compniiy looking to such arrangement as was being 
proposed. nould have to be submitted to and approved by his board of 
directors." The uncontradicted evidence is that the board of directors 
of defendant espressly declined to approve the proposal subniitted to 
the plaintiiT and the Mercerizing Company and refused to proceed 
f w t h e r  v i t h  the negotiations. Therefore, the negotiations between the 
parties did not liead u p  into a binding agreement, and the plaintiff 
cannot recover for the breach of a contract ~vhich  never existed either 
i11 fact or in legal contemplation. 

Sffirmed. 
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STATE ON RELATION OF L. D. MEADOR r .  JOHN S. THOlIAR 

(Filed 12 July, 1933.) 

Courts B a-Establishment of county court  by commissioners under  
provisions of s ta tu te  held n o t  unlawful  exercise of legislative power. 

The establishment of a General County Court by th,? board of com- 
missioners of a county under the provisions of chapter f!16, Public Laws 
of 1923, and section 2(24-a), Public Laws of 1924, will not be held in- 
valid a s  being an unlawful exercise of legislative power. the jurisdiction 
of such courts being prescribed by the Legislature and the board of 
commissioners being clothed merely with the power to End the facts in 
regard to the necessity and expediency of such court, and their acts in 
establishing such courts having been ratified by the Legislature. 

Same - Legislature mag  delegate authori ty  to elect judges of county 
courts t o  county commissioners. 

Under the provisions of Art. IV,  sec. 30, of our Coustitution the Legis- 
lature is authorized to provide for the election of officers and clerks of 
General County Courts established by it, such courts being "other courts 
inferior to the Supreme Court" referred to in Art. IV, s e ' x  2 and 14, and 
the word "election" does not necessarily import a popular election by the 
qualified electors, and the delegation of the power to elect judges of the 
general county courts to the county commissioners is not an unlawful 
delegation of legislative power, and where such judge is elected by the 
commissioners upon a majority ballot i t  is immaterial whether their 
choice be called an appointment or election, the selection being made by 
the commissioners by ballot in nccordance with the delclgation of power 
to them. 

APPEAL by  plaintiff f r o m  Barnhill,  J., a t  Chambers, 10  N a r c h ,  1033. 
F r o m  A L A ~ A N C E .  

Civil action i n  the  n a t u r e  of quo t~~arraizfo to t r y  the  tit le to  the office 
of judge of t h e  General  County  Cour t  of -\lamancc County, heart1 oil 
the  following agrccd s tatement  of fac t s :  

1. Plaintiff is  a duly licensed at torncy a t  law, pract icing i n  the courts 
of th i s  State ,  a n d  is a taxpayer  l i ~ i n g  and  residing i n  the city of B u r -  
lington, i n  Alamance County. 

2. T h e  defendant  is  a du ly  licensed at torney a t  l a y ,  paacticing in thc  
courts of this  S t a t e  only i n  such matters  as  t h e  laws of t h e  S t a t e  permit  
a judge of a General  County  Cour t  o r g a l i i z d  under  chapter  216, P n b -  
lic Laws of 1923, and  acts amendatory thereof to  practice i n ;  and  the  
defendant  i s  a taxpayer  living and  r e ~ i d i n g  i n  t h e  ci ty  of Burl ington,  
i n  Alamance County.  

3, 4, 5, 6, 7. A t  regular  mcetings of t h e  bonrd of c o m n ~ i s ~ i o n c r s  of 
Alamance County  held i n  tlic courthouse i n  G r a h a m  t h e  fol loning 
proceedings were h a d :  ( a )  O n  5 Nay, 1926, the boanl  "elected" t h e  
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judge of the county court for a period of two years; (b )  on 15 May, 
1928, it "appointed" the judge for a like term ; (c)  on 5 May, 1930, i t  
"elected or appointed" him for the ensuing term;  ( d )  and on 2 May, 
1 9 3 ,  u h e n  the ballots mere counted the defendant was declared "elected" 
for two years beginning 1 July,  1932. 
8. That  from and after 1 July,  1926, said General County Court has 

been presided over continuously by a judge chosen by tlie board of 
c~onmiissioners of Alamance County and that on or about 1 July,  1933, 
tlie defendant took the oath of office as  judge of the General County 
Court of Alnmance County and began tlie performance of the duties of 
said office a i d  has ever since been and is now presiding over said General 
County Court as the judge thereof a t  all its terms of court. 

9. That  a t  110 time have the board of commissioners of Alamance 
County passed any resolution directing that the judge of the General 
County Court for Alamance County shall be elected by the qualified 
electors of the county or othern-ise than  by the board of cornmissioners 
themselves. 

10. That  in relation to plaintiff's claim of election by the qualified 
voters as judge. of the General County Court for Alamance County, the 
follov ing  tliiugs 16 ere done : 

( a )  The plaintiff filed with the boarcl of elections of Alamance 
County on Xay ,  1932, notice that  he was a candidate on the Demo- 
cratic ticket for judge of the General County Court of Alamance 
County. 

( b )  The  boarcl of elections of Alamance Courity caused plaintiff's 
name to be printed on the primary ballots voted in the Democratic 
primary, duly held on 4 June ,  1932 (although there n a s  no other person 
n h o  had filed notice of candidacy) under the heading "Judge of the 
General County Court," and such ballots marked so as  to 
indicate plaintiff as the voters' choice for judge of the General County 
Court were cast in said primary election. 

(c)  The  board of elections of Alamance County, subsequent to the 
time of holding said primary election, declared plaintiff nominated as  
Democratic cnndidate for judge of the General County Court of Ala- 
mslnce County. 

(d )  The board of elections of Alamance County caused plaintiff's 
rlalne to be printed on the ballots for the general election of county 
officers of Alamance County on 8 Kovember, 1932, under the heading 
"Judge of the General County Court," and such ballots marked 
so as  to indicate plaintiff as  the voters' choice for judge of the General 
County Court were cast i n  said general election, which was duly held 
on 8 Sovenlber, 1932. N o  other person's name appeared on any ballot 
i n  said general election as  candidate of any other political party for 
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said judgeship. And no ballots were cast containing the nanie of any 
other person as a roter's choice for said judgeship. 

(e)  The board of canvassers for Alnmance County certified that  the 
plaintiff receired the highest nunlber of rotes for judge of the General 
County Court of dlamance County and declared plaintiff elected to such 
office. 

( f )  That  a specimen or copy of the ballclt for count.- officer:: voted 
in the general election in Alanlance County on 8 ;'\TOT-cmber, 1932, is  
hereto attached and marked Exhibit S o .  1. 

11. That  the plaintiff was the only person \ ~ h o  filed his name as a 
candidate for judge of the General County Court of Alammice County 
for the primary election in June,  1032, and the defendant had no k n o ~ l -  
edge prior to the time the ballots for said primary election n-ere pri~ited 
that plaintiff's name would appear thereon. 

12. The  plaintiff made application to I lcn~i is  G. Brummitt. -Lttorney- 
General of Kor th  Carolina, for  leave to bring this action, and filed with 
said Attorney-Genera1 a bond in  the form required by law and obtained 
such leave from said Attorney-General, all of which now appears 011 

file in the office of the clerk of the Superior Court of -1lamance County, 
S o r t h  Carolina. 

13. That  the defendant before filing his ans\ver in this cause esecuted 
and filed in the office of the clerk of the Superior Court of -1lnmmm 
County an  undertaking ~ i t h  good and sufficient surety in  tlie sum of 
$200.00 condition as required by Consolidated Statutes. :ection SfS. 

I t  is further stipulated and agreed by and in behalf both of plaintiff 
and defendant that  the resolution passed by the board of co~nmiss ion~rs  
of 9lan1ance Countr, 3 X a y ,  1026, and attached to the ansn.cr as 
Exhibit "A" and hereby referred to slid made a part  of the agreed 
facts was sufficient to establish or organize R I I ~  did establ sh or organize 
the General County Court of -1lamance C o u ~ ~ t y  under the p r o ~ i s i o ~ i s  of 
chapter 216, Public Laws of 1923, and acts anlendatory thereof, and said 
court has ever since been and is now in existence under and by ~ i r t u e  
of said resolution of the board of commissioners and s a i l  chapter 116, 
Public L a m  of 1923, and acts anlenclatory thereof, i n  f o n x  a t  tlie time 
of the passage of said resolution aud as amended by acts of the General 
Assembly of Sort11 Carolina passed subsequent to the adoption of said 
resolution. 

Upon the foregoing facts the tr ial  court adjudged that  the defendant 
is the duly elected, qualified, and presiding juclge of the General Coul~ty  
Court of d l a n ~ a n c e  County, that  the purported election of the plni~ltiff 
is void, and tha t  the action be tlisn~issetl. The  plaintiff c~ceptecl a d  
appealed. 
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Cooper A. fIa71 and J .  A. Bailey fo r  plainti f .  
I$. J .  Rhodes,  J .  Dolph L o n q  and 1T'. S. Coultel- f o ~  t l c f c ~ l d n n f .  

A ~ ~ n r s ,  J. At tlie session of 1923, the General Alesen~bl;v enacttd the 
following statute: "In each county of this State tlicre may be e~tabl i~ l ic t l  
:L court of civil and criminal jurisdiction, which shall he a court of 
record and nhich  shall be nlairitain~cl p i ~ r s u a ~ ~ t  t o  this act, mi l  vhicll 
court shall be called the General County Court and cllall hare  juriqtlic- 
tion over thc entire county in mliicli wit1 court may he establi.lwt1." 
Public Laws, 1913, cliap. 216, see. I .  Scction 20 proritled that before 
establishing the court the board of county conlrnissioners should submit 
the question of its creation to tllc qualified voters of tlw  count,^; but in 
1921 this section n as aniended hy proxidinu that  the cornr~i i~- io~~c.w of P 
any county, if in tlicir opinion the public mterests u vultl t l ~ i  reby h i t  
be promoted, might establish a general county court hy icsolutions re- 
citing the reasons tlierefor and that  it should not be ncccssary that nu 
ele'ction be called on the question; also that  upon adoptioii of buch 
resolutions the conm~issioiiers might establish the court vitliout liol(1ing 
an  election. Public Lams, 1921, Ex t ra  Sessioii, see. 2(24-a). 

011 5 May, 1926, the board of roninli~sioiiers of Allaniani~e ('oulit\ 
established a General C'ounty Court by a resolution duly at1ol)tetl. in 
nhich the reasoilr for tal'i~ig such action nere  fully set forth 111 conl- 
pliar~ce with tllc statute. The  plaintiff aewils the resolutioi~ u ~ t l  t l i ~  
establishment of the county court on the ground that  t1le.e functious 
were exercised by the board of con~nlissioriers i n  1)ursu:rilce of tl~~lvq~ttetl 
legislative poners;  but in our opil~ion he cannot aT ail liilil~r~lf of thl- 
position. 

Truc, it  is a general rule, subject to exceptions, that  the Gcnercrl 
-lsseinbly canriot delegate to any other agency the authority coiinnittcd 
to it by the sorereign poner of tlie State. The  principle has no appllca- 
tion, however, to thc cstablislirnelit of county courts 1)y a board of coul~t\  
rornmissior~crs clothed with poner merely to find the facts nit11 respwt 
to the necessity or expediency of the court, for i n  such ca.e tlie diqtribu- 
tion of judicial poxver is niatle by the legislative clcpart~iient. I'i ocisioil 
Co. v. Ilaucs,  190 K. C., 7. I n  the p r e ~ e n t  ease the hoard of coninli+ 
sioners did not undertake or p r e t e d  to confer any degree of jurisdiio- 
t ion;  its only duty was to find certain facts and to adopt a resolution 
containing specified recitals. Furthermore, the Legislature of 1927 
passed a general law ratifying the acts of county coinmissioners in thr, 
organization of general county courts theretofore organized under tlic 
act of 1923 and its amendments, the appointnlerit of the judge being 
an  essential part  of the organization. I n  addition to these facts there i t  
another. The  plaintiff stipulated and agreed that  the resolution pasqed 
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by the board of commissioners of Alamance County on 3 May, 1926, 
and affixed to the answer as an  exhibit, was sufficient to establish or 
organize the General County Court of Alamance County under the 
provisions of the act of 1923 and the acts amendatory thereof and that 
the court has since been and is now in  existence under arid by virtue of 
the resolution. 

The fundan~enta l  question is whether the board of commissioners had 
the legal right to elect the judge of the courity court. The answer de- 
pends primarily upon the construction of Article IV ,  see. 30, of the Con- 
stitution, which is as follows: "In case the General Assembly shall 
establish other courts inferior to tlie Supreme Court, the presiding 
officers and clerks thereof shall be elected in such manner as the General 
Asscmbly may from time to time prescribe, and they shall hold their 
offices for a term not exceeding eight years." 

Section 2 states the division of judicial powers in  these words: "The 
judicial power of the State shall be vested in a court for the trial. of 
impeachments, a Supreme Court, Superior courts, courts of justices of 
the peace, and such other courts inferior to the Supreme Court as may 
be established by law," and section 14 directs that "the General Assembly 
sliall p r o ~ i d e  for the establishnient of special courts fclr the trial of 
misdeineanors in cities and towns, where the same may be necessary." 

I n  this enunleration general county courts are not mentioned. They 
must be ranked among the "other courts" alluded to in the second and 
thirt iet l~ sections, and provision for tlie manner of their election is ex- 
pressly committed to the Legislature. Justices of the Supreme Court 
shall be elected by the qualified voters of the State, and judges of the 
Superior Court by the qualified voters of the State or of their respective 
districts. Solicitors and clerks of .the Superior Court I re  elected by 
the qualified voters; the clerk of the  Supreme Court is appointed; 
justices of the peace may be elected or appointed; but the judge of a 
general county court created under the act of 1923 and tlie acts amend- 
ing i t  "shall be elected in such manner as the General Assembly may 
from time to time prescribe.'' 

The distinction between the prescribed modes is significant. The 
word '(election" does not necessarily import a popular choice by qualified 
clectors; to elect is to choose or designate for an  office by a majority or 
plurality vote. The Legislature may elect officers when not forbidden 
by the Constitution. (Ewart v. Jones, 116 N. C., 570), and when in the 
exercise of power conferred by the Constitution, the Legislature desig- 
nates another body or agency to make such election, i ts  action in this 
respect may not be regarded as the unlawful delegation of legislative 
pover. Bide S. c. Gales, 77 K. C., 283; White v.  Nurray, 126 N. C., 
153. 
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I n  1924  the second section of the act of 1923 ~ r a s  amended b>- adding 
thereto the following clause : "If in the opinion of the board of commis- 
sioners the best interests of the county will be promoted thereby, the said 
board may appoint such judge, fixing his term of office, in n.hicll e ~ e i l t  
the judge so appointed shall hold office pursuant to such appointine~it, 
and shall not be elected by a Tote as herein proricled for." I n  the 
resolution adopted on 5 May, 1926, the commissioners declared that  ill 
their opinion the best interests of the county would be promoted by the 
appointment of the judge and not by his election by a vote of the people. 
They fixed his term of office a t  two years and  pro^-ided that a jndgc. 
should be appointed biennially, evidently intending that  the facts a s  

found should apply to the appointee and his succcssnrs. 
I t  is of negligible importance whether the choice be called nu appoint- 

ment or a n  election; the two words are used indiscrinlinatel~ ill tllc 
proceedings of the board, and a t  the regular meeting on 2 Nay ,  1932, 
the defendant was declared "elected." The selection of the tlcfendant 
was made by ballot, the chairman not voting. Four  ballots were cast, 
three for the defendant who v a s  thus chosen for the office by  n majority 
rote. Judgment 

Affirmed. 
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LILLIAK 5'. SELLERS, ~ D M I X I S T H A T R I X  O F  A. J. SELLERS, DECEASED, V. 

CAROLIKA RAILROAD COMPANY, NORFOLK SOUTHERN RAIL- 
ROAD CODIPANT, A N D  G. R. LOTALL AND L. H. TVINDHOLZ, RECEIVERS 
OF XORFOLR SOUTHERN RAILROAD CODIFANT. 

(Filed 20 September, 1933.) 

1. Receivers F &Permission mus t  b e  obtained f o r  sui t  against receivers 
on  cause of action arising prior t o  receivership. 

I n  a n  action against a railroad company for wrongful death occurring 
11rior to the receioership of defendant company i t  is necessary for plaintiff 
to obtain permission to sue from the l k l e r a l  Court appointing the re- 
ceivers, U. S. C. A,, sec. 123 giving permission to sue only for causes 
of action arising from the negligence of the receivers or their agents. 

3. Same---Order appointing receivers held no t  to gran t  leave t o  sue re- 
ceivers o n  cause of action arising prior t o  receivership. 

The order appointing receivers for the Norfolk Southern Railroad Com- 
pany does not give yermission for suit against the receivers for wrongful 
death occurring prior to the receivership, the powers given the receivers 
by the order in respect to instituting and defending suits not amounting 
to a leave of court to institute such action. 

3. Process B a :  Appeal a n d  E r r o r  J c- 
Where there is no evidence to support the finding of the trial court that 

the person upon whom service was served was a n  agent of defendant cor- 
poration a t  the time of the service of summons, the refusal of the corpora- 
tion's motion to dismiss for failure of service of summons, entered upon 
its suecia1 appearance, will be reversed. 
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CIVIL ACTIOS, before Cq-an me^, J., at Kovember Twm. 1032, of 
LENOIR. 

Plaintiff alleged that her husband, the intestate, wa3 i~ijured and 
killed on 26 November, 1931, by reason of the negligence of the agents 
and employees of the Carolina Railroad Company and the Sorfolk 
Southern Railroad Company. On 28 July, 1932, the judge of the Dis- 
trict Court of the United States for the Eastern District of Virginia, 
by order, duly made and entered, placed the defenclant, Xorfolk South- 
ern Railroad Company in receivership and appointed t i e  defendants, 
G. R. Loyall and L. H. Windholz, as receivers of said company. 

The summons was issued by the plaintiff on 14 September, 1932, and 
mas served 15 September, 1932, on W. J. Nicholson, "agent for Norfolk 
Southern Railroad Company, and W. J. Nicholson, agent for G. R. 
Loyall and C. H. Windholz, receivers of Sorfolk Southern Railroad 
Company." The summons for the Carolina Railroad Company was 
issued on 14 September, 1932, and served 15 September, 1932, up011 
"J. C. Poe, superintendent and agent for Carolina Railroad Company." 
The Carolina Railroad Company is a corporation of N x t h  Carolina. 
Thereafter, the Sorfolk Southern Railroad Compaily made a special 
appearance and moved to dismiss the action for that there had been 
no proper service of summons for the reason that "neither J. C. Poe 
nor W. J. Nicholson, the parties on whom the summors in this case 
was served, is now, was when said summons was served, nor has been, 
since 28 July, 1932, an officer, agent, servant or emplojee of Norfolk 
Southern Railroad Company, but are now, were when said summons 
was served, and have been, since 28 July, 1932, in the employment of 
G. A. Loyall and L. H. Windholz, receivers of Norfolk !southern Rail- 
road Company, and, therefore, were not the parties on whom process 
against Norfolk Southern Railroad Company could be served according 
to the statute of North Carolina." 

At the same time the receivers of the Norfolk Southern Railroad 
Company made a special appearance and filed a like molion to dismiss 
the action upon the same ground, and upon the further ground that the 
plaintiff had not procured a leave of the Fedoral Court to institute said 
suit, and that the order appointing the receivers "does not permit the 
said receivers to be sued for any alleged acts of the corporation, Norfolk 
Southern Railroad Company, accruing prior to their appc~intment, ~vith- 
out the express approval and consent of the District Couri of the Knited 
States for the Eastern District of Virginia." 

The defendant, Carolina Railroad Company, made a ~pecial appear- 
ance and filed a motion to dismiss upon the ground that summons had 
been served upon J. C. Poe, and that J. C. Foe was not an officer. agent, 
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servant or employee of the Carolina Railroad Company a t  the time of 
the issuance and service of summons, and had not been such agent since 
28 July,  1932. 

The  motions so made by the defendants were supported by affidavit 
of J .  C. Poe, n h o  declared therein that  he was not an agent of the 
Carolina Railroad Company on 15 Septrmber, 1932. The  plaintiff 
offered the affidavit of R .  A. Whitaker to the effect that  J. C. Poe was 
superintendent of the Carolina Railroad Company a t  the time of plain- 
tiff's death in  November, 1931, and that  affiant had conducted certain 
correspondence with J .  C. Poe with reference to the settlement of plain- 
tiff's claim, beginning in February, 1932, and terminating on 13  May, 
1932. The  letters of Poe to plaintiff's attorneys bear the legend '(Caro- 
lina Railroad Company, J. C. Poe, superintendent." There was no 
comnlunication between the plaintiff and Poe subsequent to 13  May, 
1932, and no evidence tending to show any official act of Poe  subsequent 
to 28 July,  1932, when the receivership order was signed. Plaintiff 
offered the affidavit of F. E. Wallace, stating that  as late as 3 June,  
1932, "J. C. Poe x7as the acting superintendent of the Carolina Railroad 
Company, and as  such was making efforts to dispose of the property 
of the said Carolina Railroad Company and was in charge thereof." 

Upon the motions and affidavits the tr ial  judge mas of the opinion 
that suminons had been properly served on both defendants and found 
that  Poe  "was the superintendent and agent of said Carolina Railroad 
Company . . . and W. J. Kicholson rias agent for the  receivers of 
the Norfolk Southern Railroad Company a t  the time the summons was 
served." 

From thc foregoing judgment the defendants appealed. 

Whitaker  d? A l l e n  and  Wallace d? Whi t e  for p l a i n t i f  
Rouse  cf Rouse  for de fendan f s .  

B X O G D E ~ ,  J. (1)  m a s  i t  necessary for the plaintiff to obtain leave of 
the Federal Court, permitting or allowing this action for wrongful death 
to be instituted? 

( 2 )  Does the order appointing the receivers for the Norfolk Southern 
Railroad grant such necessary leave or perrnission? 

(3)  Was there any evidence that  J. C. Poe  was agent of the Carolina 
Railroad Company a t  the time the action mas instituted, to wit, 14 
September, 1932 ? 

U. S .  C. A., section 125, provides that  "every receiver . . . of 
any property appointed by any court of the United States may be sued 
i n  respect t o  any act or transaction of his in carrying on the business 
connected with such property, without the previous leave of the court in 
which such receiver . . . was appointed, etc." Hence the inquiry 
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arises: Was  the death of plaintiff's intestate caused by the receivers 
or their agents, or  was tlie alleged negligent killing O F  plaintiff's in- 
testate "any act or transaction of his in carrying on the buqiness con- 
nected with such property," etc.? I t  was alleged that  tl e plaintiff's in- 
testate was killed on 26 Soveniber, 1931. The  receiwrs n-ere appointccl 
ill July,  1932. Consequently the clause of action esisted befor11 the ap- 
pointment of the receivcrs, and, therefore, s ~ ~ c h  alleged 1 egligent killing 
cxould not be due to any act or transaction of tlle receirers "in carrying 
on the business connected v i t h  such property." Tlic plaintiff il~sists that  
the receivers can be sued for  n-rongful death witllout leave of court, 
although the cause of action arose prior to the appointm~>nt of receivers, 
and cites i n  support of sucli contelltion Gratly v. R. R., 116 S. C., 952, 
21 S. E., 304; Wilson v. Rankin, 129 N. C., 447, 40 S. E:., 310; Lassitel. 
v. R, R., 163 N. C., 19, $9 S. E., 264. I t  is to  be notec', however, that  
in all of said cases the alleged wrongful death complained of occurred 
during the pendency of the  receivership. Manifestly, leal-e of court 
was necessary when tlle cause of action arose several niontlis prior 
to the order of receivership. See Oklahoma u. Texas, 265 U. S., 490, 65 
L. Ed., 1116; Texas d Pacific R. R. o. Cox, 145 U. S., 303, 36 L. Ed., 
529. 

The next question of law to arise is whether the order of receivership 
granted leave of court to institute the action. Said ordw after  author- 
izing the receiver to institute and prosecute "all such actions, pro- 
ceedings or suits as in his judgment may be necessary for the recoyerg 
or proper protection of said property" proceeds as follon-s: .'rind like- 
wise t o  appear in and defend any and all actions, proce~:dings, or other 
suits which may be instituted and prosecuted against him as receiver 
in or before any sucli tribunal. Said receiver is further authorized and 
enipowered whether before or after any action, proceeling or suit in 
respect thereof shall have been begun, to  con~promise ancl settle, and 
out of funds coming into his hands as receiver, pay clainls a i d  demands 
on all accounts accruing against h im as receiver after the date of this 
oTder and arising out of his possession, maintenance or operation of the 
property of the railroad company." The order further provides: "Said 
receiver i s  also authorized and empowered to  appear 111 and conduct 
prosecution or defense of any and all actions, proceedings or suits lion- 
pending or which may  hereafter be brought i n  any court . . . i n  
which the railroad company is  or shall be a party. . . . Said re- 
ceiver i s  further authorized and empowered, whether before or after anx 
action, proceeding or suit i n  respect thereof shall ha re  been begun, to 
compromise and settle claims and demands of all accounts which have 
accrued against the Railroad Company or which h a w  arisen out of 
the possession, maintenance and operation by the Railroad Company of 
i ts  property." 
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D O D D ~  e. T R G ~ T  Co. 

Reducing t l i ~  language of tlie order  to concrete propositions, i t  all- 
pears  tliat the  rece iwrs  a r e  autliorizecl ( a )  to a p p e a r  and  defend a n y  
a n d  al l  actions prosecuted against them a s  r e c e i ~ e r s ;  ( b )  t o  compro- 
m i ~ e  and  settle claims ar is ing out of possession, maintenance or opern- 
tion of the  property of the  Ra i l road  Company;  ( c )  to  appear  a n d  
clefel~d all liciidiiig sui ts  o r  those thereafter  instituted, affecting tlic 
property ill the  custody of t h e  receivers. 

-1s tlic co1u.t i i i terprets the order, the n o r d i n g  thereof is not bro:~tl 
eiiougli t o  coli+titute a g e i ~ e r a l  leave of court t o  a n y  part icular  c la i i i~au t  
to assert a liability ar is ing pr io r  to  tlie appointmerit of t h e  receiver.. 
Indeed,  tlie orclcr is n delegation of power to tlie receivers and  a direc- 
ti011 as to tlic l ~ e r f o r m a n c e  of their  duties ra ther  t h a n  a n  illvitation 
to  c ~ l a i ~ n n ~ i t ~  to  c'iitc3r suits. Tlicrefore, tlie court is  of t h e  opinion tha t  
t h e  orclcr of rccaei~ ership cannot be reasonably interpreted as  a specific 
pcnnissioli to t h e  plaintiff to iust i tute  this  action. 

T h e  tliircl qucs t io~i  of l aw relates to  the service upon  t h e  defenda i~ t ,  
Carol ina R a i l r w ~ d  Company.  T h e  t r i a l  judge found a s  a fact  t h a t  011 

13 September, 1932, when the  suninlolls n-as served on J. C. P o e  t h a t  
11e n a b  then ngeiit of t h e  Carol ina Rai lroad Company.  Howevcr, there 
is  no evidence i n  the record of such agency subsequent t o  J u n e ,  1932. 
Hence  t h e  ~not io i i s  made by  t h e  defendants mus t  prevail. 

Rel-ersed. 

1:l)I'I'II ( '  E1SC'HC)FF 1)OI)L)S r. ST. LOUIS  U S I O N  TRUST C O J I P A S I  
AXD E. n'. GROVE, JR., TRUSTEES UXDER THE WILL OF E. W. GROVE ET AI,. 

(Filed 20 Sel~tembcr, 1933.) 

1. Easements A b--Decil to lot in development carried easements in 
stwets and improvements but crcated no right to maintenance of 
improvements. 

The purchnscr of lands in n "model rillage" develop~~lent project, \vhilc 
she may be n dominant tenant orer the streets laid out and in respect to 
other improrements contemplated, cannot by her purchase acquire a right 
;ts against her grantor for the continuous inaintenance and upkeep of the 
contemplated improvements in the absence of a n  express contractual 
agreement to that effect, and the prorisions of the deed in this case 

rights of way for water and sen-er lines to the grantee were 
inscrtcd for the protection of the gmnlee and did not constitute a contract 
for such maintenance. 

2. Deeds and Conxeyances C f-Contract of sale held not to embrace 
nutintellance of improvements in development in which lot was situate. 

The onner of Inn& laid them out into streets with water and sewer 
c! -tern\ :lnrl other improremcnty ad~c~rt iqinq that the derelogment was a 
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bold esperiment i11 scientific to\\ n plniining and contenq~liited the creation 
of a "model village," and sold one of the lots to the plaiitiff after baring 
proceeded with the proposed pli) siml tlevelopment, the plaintiff then being 
satisfied, but becoming subsequently dissatisfied nlien the improvements 
were not maintained : Held, plaintiff canl~ot  maintain a n  action for breach 
of contract in tlie sale of her lot for failure to maintain the improvemeuts. 
there being no evidence that the contract of tlie parties covered the con- 
tinued maintenance of the improvements, or that the grantor's agents were 
autliorized to malie agreement to that  effect. 

3. Contracts A +Offer and acceptance in s m c  terms and mutuality of 
agreement are essential to  legal contract. 

An offer and acceptance in the snme terms are the f )undntioiis of ail 
enforcenble contract, and to this end the offer must be communicated and 
accepted in esact terms a 1 ~ 1  snme sense, for the necessiry mutuality of 
agreement of the parties. 

CLARKSON, J., concurring. 

 TEAL by plaintiff f r o m  judgment of noilsuit by All(?/. J., at  Marcll 
Term,  1033, of B r 7 s c o a r n ~ .  Affirmed. 

T h e  following is  ail abridged s tatement  pf the  cnusc of action. I n  
1925 E. W. G r o w  undertoolr t h e  del-elopment near  A s l i e d l e  of a rcsi- 
deiitial subdirision of his  property to  be known as  Growmout-on-  
S ~ v a n n a n o a .  H e  laid off nllrys a u d  streets. lind some of tllcm  pa^-ed, 
installed lines f o r  water  a n d  sewage. :~iitl rcprescntetl to  tlie plaintiff, 
a s  a n  indiicemciit to  her purchase of n lot, tlint t h e  d a g e  should be 
  nod ern, and  tha t  lie niitl his  reprmeil tnt iws \vould niaiiitniii t h e  alleys, 
streets, water  and  s e w r  system, parks  a n d  squares, a n d  shrubbery and  
grass f o r  the benefit of tlie res idmts  niitl owners of pl-opcrty. 0 1 1  26 
March,  192.5, t h e  plaintiff bought one of the lots, lef t  t h e  c o u ~ t p  i n  
1020, 2nd returned i11 J u n e ,  1032, fiiitling t h a t  her  p r o p e ~ t y  was not 
satisfactory i i iasn~ucl i  a s  it  had  not beell ~ n a i n t n i i ~ c ( l  awl  kept ill 
repair .  

T h e  plaintiff filed a n  ainendcd conlplaiiit seeking up011 r e l e ~ a l i t  nllcgn- 
tions t o  en jo in  t h e  t ransfer  of the  u a t c r  mid sewer ?stem to the. 
Swannanoa  W a t e r  a n d  Sewer District.  

T h c  defendants  filed answers, tllc cause came on f o r  ;learing. and a t  
the  close of the  plaintiff's e ~ i d e n c e  tlie court  disinissetl t h e  action a *  ill 
case of nonsuit.  T h e  plaintiff escepteil and appealed. 

A~anrs ,  J. T h e  cause of action is  a n  alleged breach of contract by 
the  defendants;  a l l  other questions a r e  v a i ~ e d  except s w h  a s  relate t o  
t h e  application for  a n  inj~uict ioi l ,  and  these a r c  anc i l l a r j .  T h e  pr imary  
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breach, as alcrred by the plaintiff, is  the failure of the defendants to 
maintain tlle "model village" as originally p l a n i d  and laid out, accorcl- 
ing to the ternis of tlic agreen~ent set fort11 in the coniplaint. I n  their 
answers the defendants deny, not only the breach, but the execution of 
the asserted contract. 

The  plaintiff received her deed for the lot in clucstiou from E. JT. 
Grove on 26 l l a r ch ,  1925, and a t  that time she n.as "cn t i r~ ly  satisfied" 
v i t h  her purchase arid her property. Her  dissatisfaction arose at  a 
later date. It may he granted that by virtue of her deed she acquired 
certain easements and that  her lot became the dominant tenement nit11 
respect to Iler riglits and privileges as tlescrihed in her conveyance; but 
unless tlicre n.as a n  agreement to that effect the servient teneme~lt " 
\T as not ohligatctl to maintain such casements or  to keep them in repair. 
Richnrdso?~  r l .  .Tennings, 184 K. C.. 5;9; Lamb v. Lamb, 1'75 N .  C., 
150. T h e  deed espresslp excepts rights of way for water and sewer 
liiles ~ r i t l i  privilege rcserved to tlie grantor and his representatives to 
occupy the rights of n a y  for the purpose of constructing and repairing 
the lines; hut this stipulation was necessary for the protectiorl of tlic 
grantor anti hi:, trustees, owiers of tllc greatcr part  of the property, 
and \ \ a s  evidcfintly inserted primarily for their benefit and not as a con- 
tractual right of the grantee. 

stated in tlie complaint the cause of action is foundcd specifically 
up011 certain representations said to hare  been made by E. W. Grove 
chicfly ill circulars and newspapers, but ill part by his agents and sales- 
I W ~ ,  to the public generally and particularlg to the plaintiff. H e  reprc- 
s c n t t d ,  so tlie plaintiff alleges, that he owned a large watershed 011 the 
~ ) r o p r t g  from n.liich he  mould fmnish  for the residents of the village 
l)lwc sp r i l~g  water already stored in a reservoir i n  the niountains; that  
he nould tranaforin tlie property into a 111oder11 village; and that  he 
noultl maintain the \illage with all its im~~rovernents for resiclential 

L 2  

purpos~s .  Thew are tlie material allegations, hut the adrer t i s~ments  
offerctl ill evidence were ilothing more than tlie statement of a proposed 
l ~ l a ~ i  for the tlcx elopinent of the property: engineers had surveyed tlie 
site, atrc.t>ts 1i:rtl been gratlrtl, water had been provided, electric lines 
v w c  u ~ ~ t l r r  wn\truction. The  scheme ~ v a s  clewribed as  "a bold experi- 
n ~ c ~ l t  in wic~ltific tow11 planniiig"; as an c~xample of what a rnunici- 
p d i t y  cSan he ~r l i r i l  planned hy experts; as an  idea of beautifying a 
tllouaalitl acres of land. The duty of the agents and salesinen was merely 
to show tlic l~roper ty  to prospecti1 e purcl~asers of the lots. 

The witlcilcc falls short of a contract on the part  of E. W. Grove or 
his trustees to perpetuate or ina in ta i l~  the village as a t  first laid out or 
as i t  was constructed when the plaintiff made her purchase. Tt is 
re\-c.nled 1,- the plaintiff's cridence that the indefinite maint~nnncc  of 
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the improrements was not contemplated in  the contra~zts of sale and 
that the  salesmen were not authorized to make any agi3eement to that  
effect. 

I n  the formation of a contract all offer and an accep ance are c*:en- 
tin1 elements; they constitute the agreement of the palties. The offer 
must be communicated, must be complete, and must be accepted in i t< 
exact terms. Gravel Co. v. Casualty  Co., 191 N. C.,  ,313; R ~ ~ c k e r  C .  

Sanders,  152  N. C., 609. Xutuali ty of agreement is indispensable; the 
parties must assent to the same thing in  the same seiise, idem rc et s e n w .  
and their minds must meet as to all the terms. C ~ o o t ~  1..  L/riuhri. C'o., 
IS2 Y. C., 217. 

The application of this principle defeats the plaintiff's recovery for 
breach of contract. Sei ther  in the adrertisements nor in ~iegotintions 
wit11 the salesmen was there an  offer by Grow to keep up  aild maintail1 
the improvements in the rillage and hence no acceptance of such ail 
offer by the plaintiff. The "experiment in scientific t o ~ n  planning in 
anticipation of fifty years' growth" may or may not h : i~c  been a fan- 
tastic conception, but like many other "best-laid schemes" it seems to 
hare  failed of its purpose, apparcntly to the indiscriminate detriment 
of all \vho were financially interested in  i t s  success. 

There are  several exceptions to the admission and r?jection of evi- 
cleiicc but none of sufficient gravity to justify a new trial. 

-1s tlie judgn~ent of nonsuit is sustained the cauqc qtated 111 the 
n~iiended complaint necessarily fails. Judgn~cn t  

,\ffirrned. 

CLARKSOS, J., concurring : I concur in the 01)inion uf J l r .  .Justlt e 
. lda t t l~ ,  but there is a feature that I desire to stress. The complaint 
alleges: "The said defendants hare  pernlitted the said community to 
become dilapidated in appearance, .permitting one of the lakes, which 
Tvas adrertised as a major attractloll in the exploitation of tlie said 
lands, to be drained off, and the same has become I nsnnitary, and 
threatens to become a menace to health, and a nuisance gcne ra l l~ ,  all 
to the great damage of this plaintiff," etc. 

This aspect of the complaint is indefinite and uncertain. I thiiik the 
law well settled that  if defendants own and control the lake and allon 
or permit i t  to be a menace to health, and a nuisance to tlie neigllbor- 
hood and those who own property and l i re  around it are niatcrially 
nffected by the bad and noxious odors, etc., ldaintiff nonld hare  a cause 
of action against defendants. See S1zell v. Chatham,  130  S. C'.. 7 2 9 ;  
Swinson C .  Rea l ty  Co., 200 S.  C., 276;  ZTolton 2'.  Oil C'o., Nl  S. C.. 
741. 
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FRANCES MARTIN v. ULYSSES MARTIN ET AL. 

(Filed 20 September, 1033.) 

1. Process B c-Affidavit for service by publication must show cause of 
action against defendant and that he has property in this State. 

I n  order to  a valid service by publication it  is required that the statu- 
tory afidavit, besides shoning that the defendant cannot be found in the 
State after due diligence, must show that  a cause of action exists againct 
such defendant or that  he is a prokEr party to an action involvin:' real 
estate, and that  such defendant has prowrty in this State and t h ~  court 
has jurisdiction. C. S., 484. 

2. Same-Defectire affidavit for service by publication niay be aided by 
verified compl'dnt filed simultaneously. 

Where the statutory affidarit filcd upon motion for service of a defenil- 
an t  by publication is deficient in that  it  fails to state the cause of action 
against such defendant with sufficient definiteness, and fails to aver that 
the defendant has property in this State, plaintib's ~erif ied complaint, 
filed a t  the time of the afEdavit may be considered as  an affidavit up011 
which such process may issue where the defects of the affidavit arc su11- 
plied by tlie complaint, and a complaint in an action to set aqide a deed 
to the defendant for condition brolcerl sufficiently aller[es that  defendant 
owned property in this State, although the complaint alleges that plain- 
tiffs were the onners of such property, the title to such property remain- 
ing in defendant until thc deed is  set aside. 

3. Judgments 1) a-Plaintiff's held not entitled to judgment by default 
final ,against one defendant, the other defendant's rights interxening 

Where action is instituted against a husband and his wife to set aiidtx 
a deed made to tlle husband on the ground that  the deed failed, through 
mutual mistabe of the parties. to contain a provision that the granter 
sh~ul t l  suplmrt and maintain the grantors for their li\es, and that  t l l ~  
condition had been broken, and the husband is served by publication, and 
it  appears that the n i fc  had obtained an order for alin~ony and counqel 
fees in her action againqt her husband for divorce, and had had a com- 
missioner appointed to sell the land upon the husband's failure to comply 
with the order : Held, plaintiffs mould not be entitled to a judgment bg 
default final against the 11usband upon his failure to ansner  thc com- 
plaint after due service by publication, it appearinc that the nife  woultl 
suffer serious disadvantaqe if i t  should be determined that the husbantl 
had no interest in the land a t  the time of the institution of the aclion, 
or if there was collusion between plaintiffs and the husband. 

APPEAL by  plaintiff f r o m  Pavker, J., a t  F e b r u a r y  T e r m ,  1933, of 
BEAUFORT. E r r o r .  

P. H .  Be l l  for appel lant .  
H a r r y  J f cMulZan  for appellee.  

ADAILIS, J. On 23 October, 1926, Joseph  M a r t i n  and  his wife Frances. 
holding title t o  l and  as  tenants  by t h e  entirety, executed and delirerwl 
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to their son Ulysses Martin a deed which purported to convey their 
interest ill tlie premises. Thereafter the grantee's wife brought suit 
against him for absolute divorce and in  1929 obtained an  order for 
aliniony and tln allowance as a fee for her attorney. Upon the hus- 
Land's failure to comply with the  order tlie court appointed a commis- 
sioi~er to advertise and sell the land described in  the grantee's deed. 
-1 fen. days af ter~rards  Joseph Martin and his wife instituted an  action 
against Ulysses illartill, his wife Louvenia Martin, and the commis- 
sioiier appointed by the court, for the purpose of reforming and cancel- 
ing their deed, alleging that  as a condition precedent t~ its execution 
L-lpsses Martin agreed to provide them mith food, raiment, and '(all 
~iecessaries" as long as they lived; that he  had failed to comply with 
his agrec~ncnt;  tliat the condition had been left out of the deed by 
the ~nistake of the draftsman and the mutual mistake of tlie parties; 
and tliat Louvenia Martin had knowledge of these factir. 

For the purpose of serving Ulysses Martin mith summons, Josepli 
Nar t in  made an  affidavit that  he  had instituted an action against the 
defendants, that  Ulysses was a nonresident of the State and a necessary 
l)ut.ty to tlie action, that  sunlmons had been issued and returned by tho 
sheriff with the endorsement that  Ulysses Martin was not to be found 
in  Beaufort County, and that  after due diligence he could not be found 
ill the State of S o r t h  Carolina. Pursuant to this affidavit the clerk 
of the Superior Court "ordered and adjudged that notice of said action 
be given by publication as in  such cases allowed and prescribed by law." 
Tlie notice was published. Thereafter Joseph Martin died and his 
vidou-, the p r e m ~ t  plaintiff, prosecuted the action in her own right as 
surviving tcnant. 

-It the close of her testimony the plaintiff made a motion for juclg- 
inent by default final against Ulysses Martill on the ground that  he had 
i ~ o t  filed an  answer to the complaint. The court denied the motion, 
holding that  there had been no valid service of the summons by publi- 
cation on Ulysses Martin, and adjudged that  as to h i r  the  action be 
tlismissed. The  plaintiff excepted and appealed. 

Tlie judgnie~it sets forth as the two fatal  defects in the affidavit the 
i~bselice or omission of a statement of the cause of action and of an  
averment that, the defendant has propciaty in North Carolina. 

I t  is provided by statute that  where the person on wbom the service 
of sunlinons is to be made cannot after due diligence be found in  the 
State and that fact satisfactorily appears by affidavit, and that i t  
:Ipl)cars in like manner that  a cause of action exists flgainst the de- 
fei~clant in respect to whom service i s  to be made, or that  he is a proper 
party to an  action relating to  real property in this State, the court 
niag grant an order that service be made by publication . . . "where 
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the defendant is not a resident but has property in this State and the 
court has jurisdiction of the subject of the action." C. S., -184. 

Unless these provisions are  observed the service of a summons by 
pubIication in such cases will be ineffective. Not only must i t  be shovn 
that  the defendant has property in this S ta te ;  the cause of action 
must be stated with such clearness and comprehension as may cnable 
the court to determine i ts  sufficiency. iqpicrr v. IIalcfcnd, 71 S. C.. 
209; Bacon v. Johnson, 110 N .  C., 114. The affida~it  of Joseph Martin,  
upon wliich the order of publication of the summons is based, contnini 
neither of these requisites and i s  consequently defective. But it is sue- 
gested in Bacon v.  Johnson that  the defect may be cured; and in Intcr 
cases i t  has been held that  if a verified complaint containing the nccw- 
sary allegations be filed simultaneously with the affidarit, the colnplaint 
may be treated as an amendment or complement which cures the d ~ f c c t .  
Davis v. Davis, 179 N.  C., 185; Bank v. Yolbel-f, 192 S. C.. 126. 

The  record shons that  tlie affidarit antl the verified complaint bear 
the  same date and mere on file nhen  the cIerk signet1 thc o r t l ~ r  directing 
publication of tlle summons and that tlle plaintiffs requcqteil the court 
to  consider the complaint a s  an  affidarit upon which process should bc 
issued. The conlplaint sets out a cauw of action: thc csccution nnil 
deliwry of tlie deed to the defendant Ulysses Xart i i i ,  tllc condition 
upon uhirl i  it  n a s  executed, thc omission of tlie condition from thc 
deed by tlle mistake of tlir draftsnlan antl the mutual mistake of thv 
parties, and its breach by the grantee. As betxeen the plaintiff :lilt1 
this defendant the title remains in the latter until the deed is set 
aside; the mere allegation that  t h ~  plaintiffs were the onners of t 1 1 ~  
land is  not conclusi~e. Tllc complaint, therefore, contains a qufficie~rt 
allegation that  Ulysse~ Martin lins property in this Statc. 

There was error in dismissing the action; but it does not necessaril: 
follow that  the plaintiff is entitled to judgment by default. The record 
does not contain all the pleadings and vie are not perniittetl to consitler 
the defenses referred to in the  brief of the appellees. If it is  e~tablishetl, 
as the brief of the appellees intimates, that  U l ~ s s e s  Martin had iio 
interest i n  the land when this action was instituted the plaintiff noulil 
d e r i ~ e  no benefit from a judgment by default am1 L o u ~ e n i a  BIartln 
might suffer a serious disadvantage. So, IilrenGe, if in fnct there v : i L  

collusion between the plaintiff and her son. C a ~ r c c ~ r a , ~ ~  I.. ,Cfalzcill, 137 
N. C., 472. 

I t  may be noted that  Branch v. Frank, 81 N .  C., 180, ParXs L. d d a r ~ ~ c ,  
113 N. C., 473, and Foushec u. O w e n ,  122 S. C., 360, cited in the 
plaintiff's brief apply to affidaxits i n  attachment. These cases point 
out the inadvertent statement in Spiers v.  Halstead, 71 S. C., 209 antl 
W i n d l e y  21. Braduay, 77 N .  C., 333. 

Error .  
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IT T I i F  MATTER OF \IT. T. CROSS A K D  C. M. EARLEY, EXECUTORS OF 

W. 13. HILL, DECEASED. 

(Filed 0 September, 1933.) 
1. Wills E a- 

I n  thc construction of wills there is a presumption against intestacy. 
2. Same- 

In the construction of a nil1 the intentio~l of the testator a s  expressed 
in tlie will, construing the will as  an entirety, will be given effect. 

3. Wills E +Under the language of the will in this case, testator died 
intestate as to certain funds coming into hands of his executor. 

The will in this case directed that the esecutor sell the testator's 
"Cliattcl ~ ropcr ty"  and give the proceeds of the sale to testator's wife. 
Tlieie was no residuary clause in the will. Hcld ,  the word "chattel" em- 
braced onlg movable personal property, and as  to certam funds coming 
into thc linnds of the esecutor tlie testator died intestate, and such funds 
4iould bc tlistributcd among his heirs a t  law according to tlie canon3 of 
descent. 

- \ ~ I > E A L  by  respondents, Minnie  Bunell Hi l l ,  widow of W. H. Hi l l ,  
and  executors of W. H. Hil l ,  f r o m  Smal l ,  J., a t  A p r i l  'Term, 1933, of 
GATES. ,Iffirmed. 

T h e  will i n  controversy to  be construed, i s  a s  follows : 

"16 Decembcr, 1925. 
S o r t h  Carolilia-Gates County.  

I ,  Wi l l i am Holmes Hil l ,  being of sound heal th and  good mind  (lo 
lirrcby make  and  declare th i s  t o  be niy last will a n d  testament. 

I t e in  1. I liereby give a n d  bequeath t o  m y  wife M i n n i e  B u n c h  Hi l l ,  
the  Wal te r  H i n t o n  place on which I now live, f o r  her  natural  life, a t  
Iicr dea th  i t  shall go to  m y  sons W. 1'. H i l l  and  TTavei-ly H. Hi l l ,  in  
fee simple, both shar ing  equal  par ts .  

I t e m  2. I hereby give a n d  bequeath to  m y  two sons W. P. H i l l  and  
Waverly H. H i l l  i n  fee simple the  place tha t  I now ow11 known a s  m y  
old home place, the  same being across the  road f r o m  thc H i n t o n  place. 
Dot11  har ring equal  par ts .  

I t e m  3. I hcreby give and  bequeath to  c a c l ~  of m y  children as  fol- 
l o v s  : IT. P. Hil l ,  P .  H .  Hi l l ,  Hermai l  Hi l l ,  Tucker  L. Hil l ,  S imon J. 
Hi l l ,  Clyde F. Hil l ,  El len H i l l  Piercc, H a t t i e  V. H i l l  and  Waver ly  11. 
ITill, Et l ic l  H i l l  and  AInywood Hi l l ,  the cliildrcn of C'labourne Hi l l ,  
tlie s u m  of five dollars each. 

I t e m  4. I licreby give a n d  bequeath to Maywood H i l i  and  E t h e l  
Hi l l ,  cliildren of Clabourne H i l l  one note of eleven h u l ~ d r e d  and  fifty 
dollars, t h a t  I now hold. 

I t e m  5. A11 m y  chat tel  property shall lw sold a t  public sale and  
a f t e r  paying al l  debts, including bur ia l  espcnses, and  the proceeds f r o m  
uliic.11 I d o  hereby aiicl bequeath to m y  wifc, Minnie B u n c h  Hil l .  
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I t em 6. The burial grounds on m g  home place, on which my  former 
wive< are buried, and where I nish  to be buried, i s  hereby exempt 
from thr  above, with right of ingress and egress. 

I tem 7 .  I hereby appoint Charles M. Earleg and William T. Cross 
to act as admini~t ra tors  on my  estate. 

TTitness my  hand and seal this 16 December, 1925. 
TT'itiiess: S. P. Cross. 
Witness: E. L. Riddick. 
F i tnes s  : S. J. Riddick." 

The court below relidrrcd the folloving judgment : 
"This cause coming on to be heard, on this, 1 2  ,Ipril, 1933, before his 

Honor. TT. L. Small, at Edciiton, S. C., upon appeal of L. Tucker 
Hi l l  :111(1 others, cliildren, or the representatives of deceased children, 
of said TT. H. Hill ,  deceased, from all order of the clerk of Superior 
Court of Gates Count?, directing tlie distribution of certain proceeds 
of tlie estate of said IT. IT. Hill, deceased, 1101~ in the hands of his 
cwcutors. as slionn by their fiual account; and all parties being before 
the court a i d  consel~ting to the l ~ t a r i n g  at such time and place; and 
the tau-e l i n ~  ing been heard upon a 'statement of agreed facts' upoli 
nhich,  and in  accordancr x+itll nliich, it was further consented by all 
parties that judgment slioultl be pronounced; 

h d  it appearing to the court that ,  since the execution of the 11 ill 
of TIr. 11. Hill ,  clcceased, Ellcu Hi l l  Pierce has died, leaving her surviv- 
111g :ib lier m l ~  d i ~ t r i b u t ~ ~ s ,  trio c l i i ldrc~~,  T iz. : E a r l  Pierce and May- 
\! ootl Pierce ; 

Son., tllereforc, it is ordered, adjudged and decreed that  Ethel  Hill,  
3l:iynoocl Hill,  P. H. Hill,  H. R. Hill,  L. Tucker Hill,  E a r l  Hill,  
31apoo t l  Piewe, R. P. Hill ,  Salnuel J. Hill,  Clyde F. Hill,  Hat t ie  Tr. 
TITalters (formerly Hat t ie  T'. Hil l ) ,  a i d  TITaverly H. Hi l l  recover of 
TI7. T .  Cross and C. 31. Earley, executors of TV. H. Hill ,  deceased, the 
sum of $33.00, nliicll said sum said executors shall forthwith pay to 
tliei~l biilgly ns follows, to n i t  : to  E t l ~ e l  Hill,  3Iaywood Hill,  P. H .  
Hill,  H. R. Hill,  Samuel J. Hill.  Clytle F. Hill,  Hat t ie  T7. TITalteri and 
TVxx erly H111. tlw sun1 of $:.00 cacli; and to E a r l  Pierce and Nay-  
nood Pierce the sum of $2.50 each. It is further ordered, adjudged and 
decreed that  smcl Ethel  Hill,  Xa>nood  Hill,  P. H, Hill,  H. R. Hill,  
I,. Tucker Hill,  E a r l  Pierce, Maynootl Pierce, TfT. P. Hill,  Samuel J. 
Hill,  Clyde F. Hill,  Hat t ie  T'. TTalters (formerly Hat t ie  T7. Hil l ) ,  
and W a ~ - e r l ~  H. Hill,  recover of said executors the further sum of 
$2,024.90, xhich  said executors shall pay to them singly as follons, to 
wit : to P. H. Hill,  H. R. Hill,  L. Tucker Hill,  W. P. Hill,  Samuel J. 
Hill.  Clyde F. Hill,  Hat t ie  T7. TValters and Vaverly H. Hill,  one-tenth 
each of said ninount, that  is  to  sag one-tenth each of $2,024.90; and to 
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Ethel  Hill,  Maywood Hill,  E a r l  Pierce and Nap-oo t l  Pierce one- 
twentieth each of said amount. 

I t  is further ordered, decreed and adjudged that  Milinie Bunch Hi l l  
recover of said executors the sun1 of $1,521.23, n-11icli said executors 
shall forthwith pay over to her. 

I t  is f~ i r t l ie r  ordered, that  L. Tucker Hil l  and others n i o ~ a n t s  in tliiq 
proceeding, recover their costs thereof, to be taxed by tlie clerk. 

(Signed.) WALTER L. S A ~ L L ,  J l ~ r l y t ~  l ' rcs id i~ ig . "  

T o  the foregoing judgment, the respondent, Minnie Runcli Hil l  and 
the esecutors of W. H .  Hill,  esccptcd, assigned er ro .  ant1 a p p ~ a l  to 
the Supreme Court. 

CLARKSON, J. The question l>resentcd : Did certain f ~ ~ n t l . :  u h i c l ~  c:mw 
into tlie hands of the executors of W. H. Hill  pass u n t l e ~  his will to 
his widow, llIinnie Buneli Hill,  oue of thtb appellants. or did the said 
IfT. H. Hil l  die intestate with reference thereto? Wcm think tlie said 
IT. H. Hil l  died intestate as to  tlie funds in control-cry. 

The  determination of the controversy depends upon tlie constructioll 
to be given the will of W. H. Hill ,  deceased, mid pnrticularly to I t r m  3 
thereof, wliicli is as follows: "All my c h a f f e l  property shall be sold 
at public sale and after paging all debts, iiicluding bilrinl enpciises, 
ancl fhe proceeds from .zi$hich I do liercbg and bequeath to my wife, 
Ninnie  Bunch Hill." 

There are  certain well recognized rules of constructiou of wills. "I t  
is  an  established rule of law that  the presumption ic:. vlien n party 
makes a will that  he disposes of his entire estate, and so intends. . . . 
The  question is not what the testator intended to espress, but x h a t  he 
actually expressed in his will, when a11 its provisions are eonsidered and 
construed in their entirety. . . . Usually there is a residuary clause 
i11 a will which generally deals with all property not heforc disposed 
of in tlie will." Kidder v. Bailey, 187 N .  C., 503, 307. I n  the n-ill in 
the instant case there is no residuary clause. 

I11 the present case, I t em 3 deals with the proceeds  rising fro111 tlie 
sale of certain designated kind of property--chattel. What is the mean- 
ing of chattel?--",ln article of personal property . . . mo~-ables 
which are  called 'chattels personal.' " B1ac:k's Law l>ictionary, 2d ed., 
11. 194. 

W e  think in the instant case ''chattel property" would indicate that  
the testator by the use of the words meant movables, which is  the gen- 
erally accepted meaning of chattels. We think the language in the n-ill 
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in thc l)rcscnt case is distinguishable f r o m  t h a t  i n  Hogan v. I I o g a r ~ .  
63 S. C., 222, and Ilarkness T. H a r X ~ y ,  9 1  S. C., 195, chiefly relietl 
on by appcllaats.  

I n  the Ifogan case, supra, there x a s  a residuary clause. Af te r  s e ~ e r a l  
qpecific bequests, thcre is the  followiiig : "And should there be a ~ l y t h i u g  
a t  111~- t l t a t l ~  undir ided,  i t  is  m y  wish t h a t  it  be sold and  equally di\itletl 
m l o n g  niy f o u r  qol~s, a f te r  pay ing  i u j  fnlrcwl cspenses and all  just 
debts." 

111 the 1101 X11c'ss case, 5zipya, there n a s  a residuary clause "that the 
renlninder of my property be sold a n d  equally divided," etc. I n  tllcse 
t v o  cases i t  is clear t h a t  t h e  testator did not  intend to d ie  intestatc 
a s  to  anything.  T h e  language i11 these cases is broad and  compre- 
l i c n s i ~ c  ill i ts  ~ i i e a i ~ i n g ,  and  no purpose t o  use same i n  a restricted 
sense, a s  i n  t h e  instant  case. F o r  the  reasoils g i ~ e n ,  t h e  judgment of 
the court  belo~v is 

-'lffirnled. 

ISDUSTRIAL DISCOCST CORPORATIOS v. OSCAR RADECKY, C. Pi. 
BURNETT. SHERIFF, LTOS DAWSOF GBIiJIENT COMPANY, AND PAUL 
THOJIPSOS. 

(Filed 20 September, 1033.) 

1. Chattel Mortgages B &Provision that mortgage be registered in 
county of ~rqortyagor's "residence" means actual residence and not 
domicile. 

The meaning of the term "residence" depends upon the connection in 
\\.l~icli it is used. and the term is not synonymous with "domicile2" ant1 
the term as wed  in our statute requiring tlie registration of a chattel 
niortgnge in the county in which the mortgagor resides, or if the mort- 
x;~gor is R ntrnr~sident, in the county in which the property is situated, to 
be effective as against creditors and purchasers for value, C .  S., 3311, is 
the actual personal residence of the mortgagor, and the instruction in 
this case, construed as  n whole, properly submitted to the jury upon con- 
flicting evidence whether tlie mortgagor was a resident of the county 
in n-liich the mortgage was ~~ecorctrtl or ;L nonresitlmt with his rlomicilr 
ill another state. 

In an action involving the residence of one of tlie parties an exception 
to the introcluction in evidence of n contract between the party and a 
third persou, describing the party as  being of a city in another state, is 
not sustained. 

A 1 ~ l ~ ~ ~ i ~  by plaintiff f r o m  - t / l e? / ,  J . ,  a t  All)ril Term,  1933, of MADISOX. 
S o  error .  

T h i s  is a proceeding i n  claim and  delivery f o r  the  possession of a 
Dodge t ruck for the purpose of sale under a mortgage. On 26 J u l y ,  
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1932, Oscar Radecky executed a chattel mortgage cour t+ig the truck 
to the plaintiff as security for a loan of $250.00. The mortgage v-as 
registered in Buncombe County on the first day  of -1  gust. 1932; i t  
has never been registered in Xadison. TThw the mortgage v a s  regis- 
tered the truck mas in Xadison County and has been there eyer since. 

After the registration of the mortgage in I h c o m b e  tli? Lyon Danson 
Garment Company obtained a judgn~ent i n  Madison against Racleckp 
for $192.73 with interest, had i t  docketed, and issued an  execution 
thereon which was l e ~ i e d  on the truck by the sheriff of M a d i ~ o n :  ant1 
Pau l  Thompson, after the registration of the mortgage caustd a ~va r ran t  
of attachment in the sum of $96.00 to be l e ~ i e d  by the sheriff of Xarli- 
son on the same property. The mortgagor was in default x l i m  the 
plaintiff instituted its action. BF agreement of tllc p:irties only one 
issue was submitted to the jury, the ~ e r d i c t  being as fol o m :  " K a s  the 
mortgagor, Oscar Radeclry, a nonresident of the State of Sort11 Caro- 
lina a t  the date of the execution of the mortgage in q ~c\t lol i ,  to wit, 
26 July,  1932 2 Answer : Yes." 

Judgment for defendants; appeal by plaintiff. 

Alvin S .  I i a r fu s  for appellant. 
John -1. A e n d ~ i c k s  a d  ,llac.X E. Rnnzsry for appc/ l r~~\ . .  

, \ ~ . i ~ s ,  J. I t  i s  p r o ~ i d e d  by stntutc tliat no mortgagc for lwrmial  
estate shall be yalid a t  law to pass any propcrty as agnil1.t cwtlitors or 
purc.hasers for a raluable consideratiou from the mortg,apor hut from 
the registration of such nlortgngc in thc county nhcre  thc mortgagor 
resides, or in case the mortgagor rcsitlcs out of the Statc. then ill tlitx 
county where the personal estate or some part of it i* \ i tnatcd:  or in 
case of choses in action where tllc mortgagee resides. C S.. 331 1.  Ac- - - 

cording to the wrdic t  Radecky, the mortgagor, was a ~ io~~rc*idvl i t  of 
Ror th  Carolina when he  ga l e  the plaintiff the mortgagc in controversy; 
and if he was, the mortgage should h a w  heen regiqtrwtl in X a( 1 '  1 ~ 0 1 1  

County. Weaver c. Chunn,  99 S. C., 431; Bcrnl; c. ( ' 0 . 1  171 S. C., 76; 
Sloan B ~ o s .  v. Sauyer-Felder Co., 175 S. C., 657. I t  n a s  rcpisteretl 
only in Buncombe; and the court adjudgetl that t l ~ c  plaintiff takc 
nothing by its action. I t  i s  obyious that the judgment i.; final uuless 
error mas committed in the trial. 

The appellant attacks the instructions g i ~ e l i  the juy 011 the groi~ritl 
that  the presiding judge p red ica t~d  the rights of the p:rrticaa upon the 
legal residence or permanent resiclencc of the mortgagor n i  tli~tilignislletl 
from his actual personal residence. I n  this position n e  do not concur. 

The term "residence" has no fixed nleaning wliich i; applicable to 
all cases, its definition in a particular case depending ulron the comlec- 
tion in which i t  is used and the nature of the subject to n l ~ i c h  it per- 
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tailis. C'hit/y c. C h i f f y .  118 N. C., 647;  B r u u n  r .  I I a u r 5 ,  10-1 S. ('., 
371. I t  i s  not tecl~nical ly synonymous u i t h  "domicile." T h e  lat ter  ini- 
ports  tlie residence a t  a par t icular  ljlace of a person -110 i i i tcwd~ t~ 
remain there pcrmaiicntly. or fo r  a11 indefiilite length of time, or unt i l  
.omc u i ~ ~ ~ p t ~ t e d  eT c i ~ t  ilia11 o c c a s i o ~ ~  his departure.  'I'llc ot!i~rru\ rrlot?c r l d l  

must  be coincid(wt with thc  actual  residcncc~. Bi~y~olr l~c  r .  Potfoil d l t l l \ .  
IT7 S. C., 312. Doniicile ii a perion's fisrd, pt.rmanc.iit t l~\c~l l l~~g-l~l : rc . t~ 
a s  tlistingnislietl f rorn hi.: tcniporary, altllougl~ n c t w ~ l .  ;~l)otle. EOUHOA I 

Rcrl~ids 7 % .  p a f f c r s o n ,  1 %  N. C., 135. 
I t  is said i n  TT7rurcr I . C'huizn, aulJiz, tha t  tlicl purpose of bcctio~i 

3311 1s to l i a ~ r l  n chattel ~l ior tgagc 011 pcr.oli:~l 1)ropcrtj- rcgi?tcwtl i l l  

t he  county \\.liere t11e mortgagor, if a rcsidcnt of tllo St:lte. 11a.; 11i.; 
actual  pcrsonal residence, so tha t  intercst td  pclrsons 11lay bc. i i~ fo ix~c>t l  
as  to  the  records ~vl l ich a re  tl&gncd to slio\~- ally c n c u n i h r n ~ ~ c e  01. t l i l -  
position of his  l~ roper tx .  

011 the  qucstion of the  n1ortg:rgor's residelice the c~ritleiicr i s  con- 
flicting. F o r  t h e  1)laintiff there is tcstilnonr- vl i ich would lial-e justifiul 
a f indi~rg tllat Ratlerky was a resident of Asheri l le  when 11c c x t ~ ~ ~ t c ~ t l  
the mortgage, allel fo r  t h e  defclidaiits, tha t  his  domicile v-as i n  I ia i~. :~,  
:!lid tha t  h(, was a lio~iresitlent of S o r t h  Carol ina.  T h e  issue was t 1 1 , -  

tc~rnii~icel by tlie ju ry  upoii a cllargr ~vliicli  contains no rerersi1)lc error .  
T i ~ c  spt.cific* i~ls t ruvt iou a:: to "resitlcllcc~" i ~ i u s t  hc co~istrued i n  co11i1c~- 
tioil x i t h  tlir r y l a ~ ~ a t i o i ~  that  the wort1 significs the  actual  lJ('rr0ll:ll 
rcside~ice of tht. i l~ortgagor a i ~ t l  i ~ o t  ~ iccwsnr i ly  his  domicilr~, or l( ,gal 
rcsidencc,, as  t h e  plaintiff colitcl~cls. 

T i i ~  c s c q t i o n  takcii to the  iiltrotluction of a contract h e t w w i  Ratlcvky 
:l~i(l t h e  hl :~rsl~i t l l  Mil l  Conipany executed ill J n ~ i u a r x ,  1932, ill ~ t - l ~ i c l ~  
tl~c, p a r t y  of tlie sccond par t  is tlcscrihed as  "Oscar Raclccky, of 1<:111~:1': 

City" does not constitute ground f o r  x i ~ e w  t r ia l  :r11t1 c a n i ~ o t  lw suitailled. 
L-po~i inspertion of all  the esception. vc. find 

S o  error .  

RO\VI,ASL) 11. \VAI,I<EIt ET .IT.. T .  ASHEVILLE BUILL)ISG SECURITIISS 
COJIPAST A A D  A R T H U R  O'BRIEN. 

1 .  I'leadings D d- 
R y  anmering tlie complaint defendant ~vaives defects apl~earinr npon 

the face thereof. 
2. Pleadings D b-Demurrer for misjoinder of parties and causes held 

properly oreriuled in this case. 
Plaintiff bo~idholders brought action against the companr issuing the 

bonds and an individual defendant, alleging that the individual defendant 
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llad l)urcl~nsed some of the bonds and given the issuing company's note 
therefor endorsed by him, and deposited the note and 11ie bonds for the 
Iwnefit of l,laintiff bondholders lu1d had promised plaintiff bondholders 
that 11e would pay the taxes assessed against the property, that  he failed 
tc~ (lo co. but that lie procured the county and city authorities to foreclose 
the l)roperty for the taxes and thereafter had the countjv's bid a t  the sale 
:~ciicned and deed esecuted to him. Plaintiffs seek primarily to set aside 
the tax foreclosure sale, and to have the property sold under their deed 
( f truht and further to have the proceeds of the sale of the property, after 
tledncti~iq taxes, apl)lied to the payment of the company's note given for 
tllc ~ ) u ~ c l ~ i i w  price of the bonds and endorsed by the individual defend- 
: ~ n t  H(1tl .  there mas no fatal mifjoinder of parties and causes of action, 
:111tl tlic i~~tlividnal defendant's t lemunw on that ground was properly 
overruled 

( ' IYIL  ACTIOS, before i l l l ~ , y ,  J., a t  .\pril Term,  1933, of BCXCOMBE. 
T h e  original  coniplaint alleged tliat on 1 5  March ,  1926, the  defendant, 

.Islicl~ ill(. Building Securities Company,  executed and  delivered to t h e  
Citizens 13ank of S o r f o l k ,  trustee, n deed of t rust  upon a cer tain a p a r t -  
n1c11t liouse in  .\shevillc to  secure bonds i n  the  sun1 of $150,000. T h e  
1)lniutiffs other than  .I. 1'. Grice, trustee, a r e  the  holders of said bonds 
ill t l w  course, ant1 .I. P. Grice is the  duly substitutetl trustee i n  said 
deed of t rust .  I t  fu r ther  alleged tha t  ill Ju ly ,  1930, the defendant, 
O'Brien, purcliaseti $115,000 worth of said bonds and i n  payment  of 
the  p w c h a w  pricc exccutcd and  delirered the promissory note of the  
.\slit ~ i l l v  B ~ t i l d i l ~ g  Securities C o n ~ p a ~ ~ y  ill the sum of $57,500, payable 
to t 1 1 ~  S o r f o l k  Bank  of C o ~ ~ i l n e r c e  aid Trus t  f o r  the be1 efit of the  bond- 
I l o l d ~ r s  ((ill p r o p o r t i o ~ ~  to the i r  r e s p e c t i ~ e  interests ill said bonds and 
l)lctlgc~tl as  security fo r  said collateral iiote al l  of said bonds of t h e  
. \ s l i e~ i l l (~  Building Securities C o m p a ~ i y  purcahased by the said A r t h u r  
O'Bricn :IS l i e r c i ~ ~ b c f o r e  set for th,  and  tht> said . I r t h J r  O'Brien per- 
so i~a l ly  e ~ ~ d o r s c t l  said promissory collateral notc," etc. I t  was f u r t h c ~  
:~ll(,gcd t h a t  the said iiote fo r  $57,500 was renewed f r o m  t ime  to t ime 
;~iltl  tha t  on or about  1 5  J ~ u l e ,  1931, as a cause of e x t e n s i o ~ ~  of payment  
tlw said 0 ' B r i r n  agreed with tlie plaiiitiff boi1dholder3 tliat lie woultl 
1)ny d l  past due taxes of the L l s h e ~ i l l e  Builtliug Securities Compaiiy 011 

the property tlrscribed i n  t h e  deed of t rust ,  and t h a t  ihereaftcr  on 28 
J a u u a y ,  1932, said 0 ' B r i e n  notified tlie plaiiitiffs tha t  lie was sendiiig 
('his c l i e ~ k  f o r  $3,352.08 i n  payment  of the taxes fo r  thc year  1938," etc. 
I t  was fur t l icr  alleged t h a t  a t  tlie t ime t h e  said 0'13rie1i was r e c e i ~ i n g  
a11 tlic reiits nud profits of a l l  of said A\slieville 13uilding Securities 
('olnpany, and  tha t  lie falsely ant1 fraudulent ly procuietl  the board of 
eo i~~miss ioners  of Buncoinbe C o m ~ t r  to inst i tute  n t a x  foreclosure salr  
of the property described ill t h e  deed of t rust  and  succeeded i n  procuriug 
1:nncombe County  to inst i tute  a foreclosure suit against  the  Asherille 
l lni ldiug Securities fo r  tlie collection of 1928 taxes; tha t  ill said p ~ o -  
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ceeding a commissioner v a s  appointed to sell the land, and at the qale 
the property was purchased by the board of commissioners of 13uncon~be 
County, and thereafter saitl bid was duly assigned to 07Ur i rn  antl a 
deed for  the property executed and del i r~re t l  to O'Rrien. I t  is further - -  - 
alleged that  said tax foreclosure proceeding mas void in rxrions particu- 
lars specified ill the complaint. Wliereforc, the plaintiffs praycd that 
the deed from the commissioner to Arthur O'Rrieu for the property 
be declared void, and that all the dccrces, ~ioticcx antl juclgnle~it in the 
attemptcd tax foreclosure proceeding be declared void, and tliat Gricc, 
trustee in tlie deed of trust, be cleclarrd the legal owner of tlie p r o p t ~ t y .  

Tllr defendant, O'Brien, filctl an answer admittiilg certain allc~gatioiis 
of the complaint a11t1 dcnying otliers, and alleged that lw was thc ov iler 
of notes aggregating $55,956.63 secured by a second deed of truqt u p 1 1  
the apartment h o l w  or propcrty tlcscribetl in the c o n ~ ~ ~ l a i n t ,  a ~ t l  f ~ ~ r t l ~ c r  
tliat lie held a ral id title to saitl property in his own right by ~ i r t n c  of 
a deed iii a tax foreclosurc. quit referred to in thr complaint. 

T h r  causc cmnc oil for 11cwkg bcfore Judge hIcElroy, who orderetl 
a mistrial and grnntcd tllc plaintiffs time to.file an amelided conipln i~~t  
and the defendants time to file au amended answer. Pursuant to the 
order so made tlie plaintiffs filed an alneildetl complaint setting out the 
bonds in detail, a d  also tlit. note for $ST,5OO heretofore referrtvl to, 
allti asked that  the deed of trust to Gricc, trustre, he forc~clo~td.  a11t1 
that the plaintiffs rwovrr from O713ricn thc sum of $57,500 after crctlit- 
iug tlic proceeds of said foreclosurc sale, a i d  that nliatevcr t a w s  slioultl 
bc-fourltl to br duc upon the property should be paid from the procectlq 
of saitl forcclosurc sale. Plaintiffs further ask tliat t l i c ~  rwovcr from 
O'Brien all past duc taxes remaining unpaid. 

The dc.fclltlai~t, O'Brieli, tltmurretl to the aniei~tlecl coiiiplaint u p ~ r  
the ground of misjoindcr of parties and causes of action. The trial 
judge overruled tlie demurrer and the defeiidant, O'Brien, appeal~vl. 

Bl?o~l)hh,  J. ' h e  defci~daiit filed an aliswer to the original coiiiplaillt 
aild thereby waived defects appearing npon the face of the coniplaint. 
Laniw 73. Pull?nc/n, 180 S. C., 406. 105 S. E., 2 1 ;  Lif f lr  I.. Little, u ~ t t c ,  
1'. 1. Compressing the rather meandering allcgations of the complaiut 
aiid amended complaint, i t  appears that the plaintiffs, as onnrrs of in- 
tlebtcdness secured by a deed of trust upon an apartment house, pray for 
a foreclosure of the deed of trust ;  and as it is  alleged tliat tllc prol~erty 
has becn fraudulently conveyed by i~ieaiis of yoid judicial procecctings, 
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i t  is fu r ther  prayed t h a t  such proceedings be set aside together with 
t h e  conwyance  by  the  cominissio~ler appointed i n  said proceeding, and  
fur ther ,  t h a t  t h e  proceeds of t h e  sale be applied to  t h e  payment  of the  
$37,500 note endorsed by  t h e  defendant, OIBrien,  a f t w  deducting al l  
tases  due  upon  tlie property. T h e  m a i n  relief sought is the  foreclosure 
of the deed of t rus t  and  t h e  cancellation of tlie t a x  foreclosure proceed- 
illg  hereby the defendant, OIBrieii ,  acquired title to  the  property a n d  
to set aside the  conveyance made  to h im.  ,Is t h e  complaint  a n d  amended 
coniplaiiit a r e  interpreted, the  court  perceives n o  f a t a l  misjoinder, cer- 
taiiily i n  the light of decisions, tlisclosing a t rend of liberality i n  the  
construction of complaints a s  against demurrers. T h e  principles of l a w  
inrolveci i n  the case of England  1 % .  G n ~ n e r ,  86 N. C., 366, a r e  strikingly 
s imilar  to those appear ing  upoil the present record. See,  also, Chemical 
( ' ( I .  7%. Floyd ,  158  N. C., 455, $4 S. E . ,  465 ;  Carswell v. Tal ley ,  192  
S. ('., 37,  133 S .  E., 1 8 1 ;  R a n k  c .  Jloscly ,  202 N. C., 836, 162 S. E., 
923. 

,\ffirined. 

J O H S  COI.T71X v. ATLANTIC COAST LIXE RAILROA13 CORIPANY. 

(Filed 20 September, 1933.) 

J1astc.r and Servant G a-Railroad employee held not acting witlun scope 
of employment a t  time of injury, and nonsuit was proper. 

P1aintift"s evidence tended to show that  after the close of his day's work 
ria section liand on defendant's railroad, he voluntarily got on a liand car 
\I it11 the reit  of tlle crem and his foreman upon the inrit  ltion of the fore- 
man, i n  order to go to the store for groc7erics for the accommodatioi~ 
of '  one of tlle crem, and that  plaintiff was injured in an accident occurring 
on the n z g  to the store: Held, plaintiff was not acting nithin the scope 
of his emplor~nent at tlie time of the injulg, and defendant's motion as  
of nonsuit should have been allowed, plaintiff being wi jzwis, and if 
tr;inslmrtation back to the section house where the ha 113 car was kept 
wnq a part of his employment plaintiff could have wailed until the car 
had returned from the trip to the store. 

-\ITEAL by plaintiffs f r o m  I ' a r X c ~ ,  J., a t  J u n ~  T e r m ,  1933, of EDGE- 
( 011 BE. Affirmed. 

This  was a n  action f o r  actioiiable negligence brought by plaintiff 
npaiiist defenclant alleging clainage. T h e  defendant denied negligence. 
It also set u p  tlie plea tha t  plaintiff a n d  defelidnnt were eiigaged ill inter- 
state commerce and  pleaded contr ibutory iiegligence and assumption of 
risl:. 
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The evidence lvas to the effect that  plaintiff was 29 years of age and 
had been in the employ of defendant for about 1 2  years. He was a 
section-hand. H e  was seriouslv ant1 pernlanently injured on 1 2  3Iarch. 
1932. H e  generally started to work at i :30 and quit about 4 5 0 .  H e  
was injured about 4:32 in the aftwnoon, after '(the close of the day's 
work." 

The  plaintiff testifird, in part, as follows: "I was on the hand car, 
which was backing back toward Tarboro, and on the halid car with 
me was.Xr.  Askew, Nathaniel Leggett, E. C'. Hayes and Jessc Parker, 
all of whom ne re  in the eniploy of said rajlroad company. J e w  Parker  
was in  charge of the crew which operated the hand car a t  that  time, but 
X r .  Askew mas my superior officcr, from whom I recpi~ed instruction3 
in tlie performance of my duties. The hand car was motor driren with 
the scats set on the sides thereof so we could sit on the seats and swine 
our feet on the outside. The hand car hatl one end closed but the back 
end was not closed up. The  planks on each side of the car on which 
we sat were about eight inches in width and about a foot or foot and n 
half in height from the floor of the car. I was sitting on the seat of the 
car with my  feet hanging on the outside as I usually do, so that if any- 
thing like a wreck liappened I would have a cl~ance to jump off. I did 
not have any instructions from my superior as to  how to ride, hut I hatl 
been riding this way erer  since I had been in  the eniploy of the Coast 
Line. A line bar is a piece of iron about eight feet in length and about 
154 inches in  diameter, with one end sharp pointed and the other elid 
round and i s  used for the purpose of jacking up the track. I use time 
line bars in my work and on this occasion the line bars nere  lying on 
the floor of the hand car where we alx~ays place them. I was bitting 
on the seat of the car with my feet hanging outside, the line Irar5 lying 
011 the floor of the car, the car backing, when one of thc bars *lippet1 
out of the car, one end of same hitting the m ~ o t l  cross tie, tlic otlic~r 
end hitting me in the rectum." 

011 cross-examination: "The hand car was ke l~ t  a t  night in tlie sectioli 
house, which is about t n o  miles from the railroad statio~i. Jl'lien I 
stopped work the afternoon of the in jury  I was between tlic~ vetion 
house and the station. Mr.  Askew asked us all viho ~vantcd  to go to the 
store to get some groceries but I didn't \rant to go. Xr. Asken- toltl ns 
to load u p  and get on the car and we did as he told us. .I11 th ic  ~ c ~ t r s  rct 
fhe  close of fhe day's work. At that  time I was liririg a t  the swtion 
house a t  McNair's crossing. The  place where ~ v c  had been norking W:IS 

between McNair's crossing and the place where my in jury  occurred. I 
had been working on this section nine years, and had used the same 
kind of car for nine years. When the car was backed there were tlircc. 
line bars on it. Kathaniel used one, X r .  Hayes or X r .  Jesse toted o ~ ~ t l  
and I toted the line for them. I did 11ot nork  with any of these bars." 
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T'. E. Founta in  and  George Jf. F o u n t a i n  for p la id i f f  
Sp)#t t i l l  c f  Spmill and  Crillian~ d B o n d  f o ~  c k f e n d a n f .  

CLARI~SOS, J .  ,i t  the  close of plaintiff's evidence defendant made  
nlotion as  i n  case of nonsuit.  C. S., 567. T h e  court  below sustained t h e  
motion, and  i n  this  we  can see n o  error .  T h e  evidence excluded on the 
hearing, f o r  which plaintiff excepted and  assigned errclr, we do not 
th ink  mater ial  on th i s  record. 

F o r  the accommodation of some of the  workmen, to  get groceries, a s  
testified t o  by  plaintiff, at the  close of tha day's work the foreman and  
the section hands  al l  got on the  h a n d  car  and  s tar ted towards the  store. 
T h e  hand  car  backing back t o  g o  t o  t h e  store. T o  be jure, p l a i n t 3  
testifird "Mr. Aiskew asked us  al l  who wanted to go  t o  t h e  s tore to  get 
some groceries, bu t  I didn't want  to  go." B u t  plaintiff did go. H e  was 
su i  jur is ,  a n d  lie u e n t  roluntar i ly .  I f  plaintiff,  as  a p a r t  of his  em- 
ploynlent, was t o  be carr ied back t o  the  section house, where h e  was 
l i r ing ,  a t  t h e  close of the day's work, lie could have waited unt i l  t h e  
lialid car  returned f r o m  the  t r i p  to  the  grocr3ry store. 

W e  tliilik the  principle applicable to this  case is  set fo r th  i11 Gardner 
23. R. R., 156 hT. C., 64 (66) .  I t  is  there sa id :  ('The for2man was not 
a c t i i g  a t  the  t ime i n  the  scope of h i s  employment. H e  was not about 
his  master's business, but  doing a kindly generous act on  his  own re- 
sponsibility. T h e  accident was  unfor tuna te  and  deplorabl~?, but we can- 
not charge negligence and d u t y  to  these defendants." T h e  judgmeut is 

-iffirmed. 

J. B. COLT COMPANY v. MRS. LUDIE BARBER AND HOYT BARBER. 

(Filed 20 September, 1933.) 

1. Trial F -Issue submitted held insufficient to enable defendants to  
present defense to jury, and  a new t r i a l  is ordered. 

In an action on certain promissory notes executed by lefendants, de- 
fendants filed answer alleging that the notes n-ere given a s  a part of the 
purchase price of merchandise sold by plaintiff, and thal, the execution 
of the notes and the contract of sale was procured by the false and 
fraudulent representations of plaintiff and set up  a counte~claim for dam- 
ages. Plaintiff replied, denying the allegations of the defense and alleging 
that plaintiff had waived the right to rescind the contract by failure to 
assert such right within the three years allowed by the contract. De- 
fendants offered evidence in support of their allegations, and tending to 
show that they had refused to pay the notes within six months from date 
of sale, and requested the court to submit an issue to the jury a s  to the 
nllrged false representations. The court refused the reljuest and sub- 
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mitted only one issue to the jury as  to whether defendants were indebted 
to plaintiff: Held. the issue submitted was not sufficient to enable defend- 
ants to present to the jury their contentions upon which their clefense n-as 
founded, and defendants are entitled to a new trial. 

2. Sam-Form and sufficiency of issues in general. 
The form and number of issues in a civil action is nithin the qound 

discretion of the trial court subject to the restrictionc, tliat the issues 
must be issues of fact and raised by the pleadings, that a verdict ultoll 
them will enable the court to render judgment, and that  the parties hare 
opportunity to present any ~ i e n  of the law arisinq out of the eri11t~nc.c. 

APPEAL by defendants f r o m  I'arXe~., J., a t  3Iarc.11 Terlll, 1933. of 
MARTIE. N e w  trial.  

T h e  execution of tlic notes sued on i n  tliis action by the tlefentlal~ts 
was  admitted. I n  their  answer, the  defendants :dleged tha t  the cxecu- 
t ion of the  said notes, and of the  contract by ~ i r t u e  of nliic.11 tlic saitl 
notes mere executed, was  procured by false and  fraudulent  r e p r c w i t a -  
tions m a d e  t o  them by the  agent  of t h e  plaintiffs, n i t l i  respcct to tliv 
l ight ing plant ,  which tlle defelidants purchased f r o m  the  plaintiff. Upon 
f u r t h e r  allegations i n  their  answer, the defendants prayetl jutlgninit 
t h a t  they recover of t h e  plaintiff damages suffered by tlleni as  the 
result of t h e  said false and  fraudulent  representations. Tlicqc allcga- 
tions n e r c  denied i n  t h e  reply filed by  tlie plai l~t i f f ,  v h o  fur thcr  alleged 
tliat the  r igh t  of t h e  defendants to  rescind their  contract nit11 the plain- 
tiff i s  barred by  the  fa i lu re  of t h e  defendants to  assert such l i g h t  ~ r i t l l i ~ l  
three years  a f te r  such r ight ,  if any,  accrued. 

A t  the t r ia l ,  t h e  defendants tenderetl the follo\\ing i-111, :rlitl rcl- 
q ~ ~ e s t e d  the  court i n  a p t  t ime to submit  the samc to  the ~ I W J  . 

"Were the  execution of the  contract and  of t h e  I I O ~ C S  ill q u t ~ ~ t i ~ l ~  
procured by false and fraudulent  representations as  all~gcvl ill tllv 
answer 2" 

T h e  court refnsed to submit this  issue to  the  jury. :ill11 tlcfcuclants 
duly excepted to such refusal. T h e  only issuc iubniittctl t o  the jury 
was as  follows: 

" I n  what  amount ,  if ally, a re  tllc defent lal~ts  i~itlebtctl to the l ) l a i ~ ~ t i t f  2" 
T h e r e  was e\-idelice tending to support  all affirmatile ansnc.1. to the  

issue tendered by the defei ida~its  ant1 rc.fuser1 by tlle cour t ;  tlirrcl \ \ a?  
also eridence tellding to slion t h a t  w i t l i i ~ ~  six inoiitlls a f te r  thc  lighting 
plant  r+as delivered to them by tlic plaintiff, the t l e f e l ~ d a ~ ~ t s  c l iw) \  cwtl 
t h a t  the  representatious m a d r ~  to tli(iu b,v t h e  agent of the plaintiff, 
with respect to  said l ight ing plalit, v c r ~  false. all11 f r a u c l u l e ~ ~ t ,  i t~i(l  tha t  
defendants t l i e r rupoi~  refused to pay  tlle notos sued 011 i n  tliis action. a ~ i t l  
tlemarided that  plaintiff remole  the  saitl l ight ing plant  f r o m  t l i ~ l r  
premises. 
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The court instructed the jury that if they should find the facts to be 
:IS all the evidence tended to show, they should answer the issue sub- 
mitted to them, "$381.50, with interest from the maturity of each of 
said notes." The defendants excepted to this instruction. 

From judgment on the rerdict as returned by the jur j ,  that plaintiff 
recoyer of the defendants the sum of $381.50, with inte~est  on each of 
the notes sued on from its maturity, and the costs of thc action, the 
defendants appealed to the Supreme Court. 

Jos. W .  Bailey for plaintiff. 
B. A. Critcher for defendants. 

C o s s o ~ ,  J. The issue tendered by the defendants and refused by the 
court is raised by the pleadings in this action. An affirmatire answer 
to this issue would be determinative of the controversy between the 
plaintiff and the defendants, unless as alleged in  the reply filed by the 
plaintiff, defendants have waived their right to rescind the contract by 
virtue of which the notes sued on in this action were exezuted by them. 
The single issue submitted by the court was not sufficient to enable 
the defendants to present to the court and to the jury the contentions 
on which their defense to this action is founded. I t  was therefore error 
to refuse to submit the issue tendered by the defendantlg, and for this 
error, the defendants are entitled to a new trial. See Gaslcins v. Mitchell, 
I94 X. C., 275, 139 S. E., 435; Brown v. Ru,@n, 189 N. C., 262, 126 
S. E., 613; Owens v. Phelps, 95 N.  C., 286. 

Thc form and number of the issues in  the trial of a civil action are 
left to the sound discretion of the judge, subject to the following re- 
strictions: (1) That only issues of fact raised by the pleadings should 
be submitted; ( 2 )  that they be such that a verdict upon them will 
enable the court to render a judgment; and (3) that the parties shall 
have the opportunity to present any view of the law arising out of the 
evidence. All the issues of fact raised by the pleadings, and only such 
issues, should be submitted, and whether there shall be one or more, and 
in what particular form, is left to the judge, provided the above 
conditions are met. I t  is error to submit the single issue, "How much, 
if anything, is the plaintiff entitled to recover," if other issues are 
raised, since this leaves out the controverted facts upon which the right 
to recover is based. McIntosh N. C. Prac. and Proc., p. 5 i 5 .  

T\Tew trial. 
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GUST SAKELLARIS AKD A. PAPPAS, COPARTSERS, DOING BUSIXESS AS THE 
BALTIJIORE BILLIARD PARLOR, v. ETHEL C. WYCHE. 

(Filed 20 September, 1933.) 

Evidence J a-Writing is presumed to contain all provisions of agreement 
and evidence of prior par01 provision is incompetent. 

Plaintiff brought action for the breach of an agreement alleged to have 
been entered into by the parties during their negotiations for a lease of 
defendant's ~roperty,  the agreement providing that defendant should not 
lease any other portion of the property for use in the business in which 
plaintiff v-as engaged. The alleged agreement was not included in the 
vritten terms of the lease contract. Held,  in the absence of allegations 
of fraud or mutual mistake, evidence of the alleged agreement was in- 
competent 3s par01 evidence in contradiction or variance of a written 
contract, it  hcing presumed that the parties included in the written con- 
tract all 1)rorisions by ~ h i c h  they intended to be bound. 

I ~ P P E A L  by plaintiffs from i l l l ~ y ,  J . ,  at  J u n e  Term, 1933, of B m -  
coarnE. Affirined. 

This is an  action to recover damages brought by plaintiffs against 
defendant, for breach of contract. The  pleadings and evidence were to 
t he  effect that defendant owned a certain building situated within ap- 
proximately one hundred feet of the public square in Asheville, N. C. 
The huilding n as divided into three store rooms of equal size and dimen- 
sion, the center store room being occupied and used as the Union Bus 
Terminal of Aqheville, and i n  addition there was conclucted therein a 
restaurant, a g a r  and f ru i t  stand, the other two store rooms in said 
building being vacant. 

One of the plaintiffs, Gust Sakellaris, and defendant entered into a 
written lease for one of the vacant store rooms and basement, on 26 
October, 1930, for the term of fire years-said lease was duly recorded. 
The plaintiff.j, a t  considerable expense, opened the place up  as  a bil- 
liard parlor. They operated this business for sometime, and about 1 
October, 1932, the agent of defendant rented the other vacant store 
room to TTilliain, Peter  and James Lamprinokas, who opened up a 
billiard parlor business, and plaintiffs' business thereafter declined on 
this account. That  i n  negotiating the lease with defendant's agent, he 
agreed not to rent any other par t  of the building for  a billiard parlor. 
This  corenant or agreement was left out of the lease that  was signed 
by defendant Ethel  C. Wyche and plaintiff Gust Sakellaris. 

John I-. J o r d a n ,  Jr., for plaintif is.  
C a f h e y  '6 Cathey for defendant .  
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CLARI~SOK, J. At the close of all the el-idence the defendant made 
motion for judgment as in case of nonsuit. C. S., 567. 'Che court below 
sustained this motion and the plaintiffs excepted, assigned error and 
appealed to  the Supreme Court. We can scLe no error in  the ruling of 
the court below. We h a r ~  read the record and able briefs of the litigants 
carefully. 

We think the well settled principle set forth in tlie case of Ray v. 
Blackwell, 94 N. C., 10  (12) ,  i s  determinatirc of this cmt ro~-e r sy :  "It 
is a rule too firmly established in the law of evidence to ~rced a reference 
to  authority in  its support, that  par01 evidence will I ot he heard to  
contradict, add to, take from or in any way r a r y  the 'crms of a con- 
tract put i n  writing, and all contemporary declarations and under- 
standings are incompetent for such purpose, for the . C ~ R S O I ~  that  the 
parties, when they reduce tlicir contract to writing. a w  presuniecl to 
h a w  inserted in it ~111 the p ro~ i s ions  by which t l i g  i~ i t e~ i t l  to be bound. 
1 Greenleaf Er., sec. 7 6 ;  E t h e d g e  21. Palin, 7 2  N. C. 213." 

I f  there was a covenant or agreement, as contended 1)y plaintiffs, at 
the time the lease WIS signrd, it  should hare  been includctl in t h ~  writtell 
lease. 

I n  the Ra?j caw, sripm, at  p. 13, it  is said:  "We do lict ii~tciicl to  sny, 
that  if the excluded port ioi~ of the full p r o 1  agreement for rcntilrg not 
contained i n  the writing, has been left out through f~aaurl or m u t u a l  
mistake o r  accident, there is  not an  equitable p o w r  residil~g in t l l ~  
court for i t s  reformation, so that  it shall effectuate the colnmon under- 
standing, when tlie pleadings are framed in such a way as to admlt the 
defense." 

I t  may be noted that  the record s h o w  that the lease \\-as iii;~tle and 
executed by Gust Sakellaris and Ethel  C. Wyclie. Tlie acltion is brought 
by Gust Sakellaris and A. Pappas, copartners doing business ns tllc 
Baltimore Billiard Parlor.  The  judgment below is  

Affirmed. 

STATE v. ICLIZABETH BALDWIN ASD E'LOYBELI, JIPLI,. 

(Filed 20 Sty~tembcr, 1033. ) 

1. Justices of the Peace E a-Appeal from conviction oil simple assault 
must be taken to  recorcler's court under P. L. 1919, ch. 277 as 
amended. 

The right of appeal to the Superior Court from conviction in a justice's 
court of n misdemeanor within the justice's jurisdiction C. S., 4647, has 
been modified by the statutes estnblishing and expanding the uniform 
system of recorders' courts, Public L a m  of 1919, chap. 277;  1923, chap. 
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216; 1924. chap. %: 1031, chap. 233, and under the general provisions 
of Public Laws of 1919, chap. 277, see. 341/2, an appeal from a conviction 
of simple assault in a justice's court must first be taken to the recorder's 
court and not tlie Superior Court in the counties affected by the act. 

8. Statutes A d- 
Statutes relating to the same subject-matter should be harmonized if 

possible by any fair and reasonable construction, and where a general 
and special statute are apparently incompatible the special statute may be 
considered nc; a n  exception to the general statute, and sustained upon 
this theory. 

,IPPEAL by defendants from J f c E l r o y ,  J., at  Ju ly  Term, 1933, of 
B C K C ~ ~ I B E .  -\ffirmed. 

, i f forr ,ey-G'en~ral  Rrummitt and ilssistaizt A t torneys -G~nera l  Seaulell  
and B ~ u f o n ,  for. t h e  State .  

Dou C. 170trng and TI.'. W .  Candler  for defendants.  

-IDAAIS, J. Tllc defendants were tried in Buncombe County before a 
justice of tlie peace on separate warrants charging them with a simple 
:~ssault. T l ~ c r  n c w  adjudged to be guilty, and from tlie judgment pro- 
i~ounccd t l i v  appealed to tlie Superior Court. B y  consent the cases 
vcre  t l~e re  licarcl together and in each case the appeal was dismissed. 
From this judgment the defendants appealed to the Supreme Court. 

Thc  nssc~r td  right of appeal is  referred to C. S., 4647, which pro- 
~ i d c s  that the accused may appeal from the sentence of a justice of 
tlie l~cace to tlie Superior Court where the tr ial  shall be anew and 
without prejudice on account of the former proceeding. This  statute 
l ~ a s  heen in effect since 1865. I n  1919 the General Assembly authorized 
the estahlishmcnt of a uniform system of recorders' courts for munici- 
palities and counties, and subsequently enacted additional legislation 
for tlie purpose of expanding the system and making it more efficient. 
Public Laws, 1919, chap. 277; 1923, chap. 216; 1924, chap. 8 5 ;  1931, 
chap. 233. One of the objects was to relieve tlie congested dockets of the 
Superior Court. Accordingly, the Legislature enacted this statute : ' ( In  
all cases where there is an appeal from a justice of the peacc, such 
appeal sliall be first heard in the recorder's court, ill like manner pro- 
vided lierein for hearing causes n i th in  the jurisdiction of a justice of 
the peace originating in  the recorder's court." Public Laws, 1919, chap. 
277, sec. 54'5. This  section as enacted was one of many general pro- 
visions applicable to the several courts provided by the act. The last 
clause has referelice to the jurisdiction exercised by the statutory courts 
in all criminal niatters arising in  the county which are given to justices 
of the peacc. Public Laws, 1923, chap. 216, see. 13, subsec. 4. 
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X settled rule of construction requires that  all statutes relating to the 
same subject shall be compared and harmonized if this end call be at- 
tained by any f a i r  and reasonable interpretation, a r d  that  if two 
statutes are apparently incompatible, one general in its terms and the 
other special and expressive of a restricted application, the latter may 
be considered in the nature of an  exception and sustained. upon this 
theory. Alexander v. Lozcrancc, 182 N .  C., 642; 8. v. FitlX., 179 S. C., 
712; Commissioners v. Aldermen, 158 S. C., 191. 

Upon the principle stated the appeal should h a r e  been taken to the 
General County Court. Judgment 

Affirmed. 

STATE V. WARREN PIKE, FLOYD PIKE AND LOTD PIKE. 

(Filed 20 September, 1933.) 

Criminal Law L b- 
The clerk is without authority to allow defendant's application for np- 

peal i v ~  forma pauperis in a criminal case where the statutory affidavit 
fails to aver that the application is made in good faitk, or defendant's 
second application, intended to correct the deficiency in the first, is made 
more than five months after the adjournmerit of the term. 

APPEAL by defendants from Alley, c T . ,  a t  February 'Perm. 1033, of 
BUSCOMBE. 

Criminal prosecution tried on indictment charging the defcnclmlts 
with conspiracy to rob. 

The  case was tried a t  the February Term, 1933, Buncoinbe Superior 
Court, which resulted in  conviction and judgment of t ~ v ~ l ~ e  inonths 011 

the roads against each of the defendants. Notice of appeal g i w n  in 
open court. Time allowed for preparing statement of case on appeal. 
Appeal bond fixed a t  $100.00. 

Thereafter, on 7 March, 1933, the clerk of the Superior Court, on 
certificate of counsel and affidavit, which failed to col~tain averment 
that the  "application is i n  good faith," entered an ordei purporting to 
allow the defendants to appeal i n  forma pauperis. 

More than five months later, 1 3  August, 1933, the defendants under- 
took to cure the defect in their affidavit of insolvency by filing new 
application for permission to appeal without giving seclr i ty for costs. 
This application was likewise granted. 



N. C.] FALL TERM, 1933. 177 

Attorney-General  Rrumnzitt and  A s s i s f a n f  L l f t o r n e y s - G e ~ ~ w u l  Senwel l  
a n d  B r u t o n  for t h e  S t a t e .  

G ~ o r g e  F .  X e a d o w s  for defendants .  

STACY, C. J. Both orders of the clerk, purporting to allon- t l ~ c  tle- 
fendants to appeal in f o rma  pauperis,  were impro~ident ly  entered: Tlie 
first for  want of sufficient affidavit to support it (8. c. J f n r f ~ n ,  1 7 2  
N. C., 977, 90 S.  E., 302) ; the second for want of authority to tillow 
it at the time. Powel l  u. X o o r e ,  20.2 S. C., 654;  b'. L'. S t a f u r t l ,  203 
N. C., 601, 166 S. E., 734. 

The Court is mitliout jurisclictioii to entertain the appeal. Purc cl l  1 % .  

,If oore, supra. 
Appeal dismissed. 

JANE h4cPHERSOK AXD HUSBASD, A. B. hfcPHERSOK, v. S. B. TVILLIAiUS. 

(Filed 20 September, 1933.) 

Evidence B &Burden of proof on affirnlative clefcnse is on  defendant, 
and erroneous placing of burden entitled plaintiff to new trial. 

I n  an  action to recol-er damages for trespass plaintiff has the burden of 
proof on the issue, but defendant has the burden of proof 011 the issue ot 
~~rescription and advcrse user set up by him as a defensc, and \\here 
the burden of proof on this issue is not properly placed on defendant, n 
new trial nil1 be annrded, the erroneous placing of the burden of proor 
on a material matter being reversible error. 

APPEAL hy plaintiffs froill Small ,  J., at  Jfarch Terni, 1033, of 
CAJIDEN. 

Civil action to recover damages in  the amount of $30.00 for alleged 
trespass in cleaniiig ou t  ditch uliicli separates laiids of plaiiitiffs :w(1 
defeildaiit and e1nb:tnking tlie dirt aiid debris, thus dug up, on plailitiffs' 
side; and to restrain the defendant from further like tresp:miin the 
future. 

The  court placed tlie burden of proof on the plaintiffs, nliicll is 
assigned as error, the defendant claiming the right to clcaii out said 
ditch and to  embank tlie dirt and debris on both sides thereof by pre- 
scription, or adverse user for more than the requisite number of year*. 

There was a verdict and judgment for defendailt, from nhicll the 
plaintiffs appeal. 

IV. I .  Hals tead for p l a i n t i f s .  
R. Clarence Dozier  for de fendan f .  
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STACY, C. J. It is conceded in appellee's brief that  "the burden was 
up011 the defendant t o  show the easement by prescription, or adwrse 
poss"~sion," tlle defense being an affirmative one. Power (70. v. Taylor,  
104  S. C., 231, 139 S. E., 381. But  i n  this connection i t  is asserted 
that "while in disconnected excerpts, i t  might appear tlle burden of 
proof was improl)erly placed, yet a careful reading of the entire charge 
nil1 show the jury could not h a r e  been misled." l ~ e c h t ~ ~ l  v .  Weaver, 
202 S. C., 836. 164 S. E., 338; RanX,in v. Oates ,  183 Tu' C., 517, 112 
S .  E., 32. 

We liare lieltl in a liumber of cases that  the erroneous placing of tlle 
burdell of proof in  respect to a material matter constit~ltes reversible 
error. 1'0wer CO. 2'. Taylor, supra. 

True, in the beginning, tlie plaintiffs had the burden of' proof on the 
issue of trespass, but when the defendant undertook to  justify his use 
of the plaintiffs' side of the ditch by prescription, or adrei-se possession, 
lie tlicii assumed the laboring oar. Hayes v. Cotton, 201 S.  C., 369, 
1 G O  S. E., 453. 

S e n  trinl. 

W. 11. SHERRILL r. GRAHARI COUNTY. 

(Filed 20 September, 1033.) 

1 .  Master and Servant I3 h 
A coutract of hire a t  a stipulated hourly wage, without reference to 

tlie nuuber of hours the employmelit was to continue, gives the employee 
no right of action for damages because he was e~n~ loyed  a fewer number 
of hours than otlicr employees engaged at tlie same time. 

2. Evidence J a- 
Par01 evidence a t  rariance with the terms of a written contract is 

illcompetent. 

-\IWXL by plaintiff from Clement, J., at  June  Term, 1933, of GRA- 
~ r - i . ~ .  ,\firmed. 

-Ir).i~rs, J. The board of comn~issioners of Graham Co'lnty made an 
orclcr for i i ~ d e s i ~ i g  certain records of the county according to the Cott 
Iiltlcsing Systenl and agreed to employ R. 0. Sherrill as general super- 
visor of the work at the rate of forty ceilts an  hour and J. B. Slaughter 
nnd the plaintiff as assistants at the rate of thir ty cents. After the 
work llnd been done the plaintiff instituted this action to recover dam- 
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ages, alleging t h a t  the defsndant  liad failed and  rcfuscd to kccp t11v 
plaintiff employed f o r  such t ime a s  v a s  allotted to each of tllc other\- 
tha t  R. 0. Sher r i l l  liatl been engaged in tlie work 2,361 l i o u r ~ ,  J .  13. 
Slaughter  1,174 hours, and the  plaintiff only 641  hour^. fo r  \ \ I i~cl i  11(, 
I d  bceu paid. A t  the close of the plaintiff's el idence the court cll-n~~.;wcl 
tlie action a s  i n  case of nonsuit.  C. S., 3 3 .  

T h e  judgment  is  affirnied. T h e  contrar t  does iiot impow U ~ I O I I  tl~c. (11,- 
fendant  t h e  necessity of allotting to tlie employees a n  q u a 1  nu11111vr of 
liours for  n ork. Moreover, we find notliing i n  the record &on 111:: 'I 

compliance, i n  reference to the  plaintiff's claim, with tlie ('ou11t.i F1.c '11 
Control  Act. Publ ic  Laws, 1927, chap. 146, see. 15. T h e  p a ~ u l  c \  itlcilw 
offered by  the  plaintiff mas a t  ~ a r i a n c e  n i t h  the  n r i t t m  ( O I I ~ ~ R C ~  :111(1 
17 a s  therefore i~lcoinpetent.  Judgment  

,\ffirnied. 

(Filed 20 September, 1033.) 

1. Evidence D a- 
Where an action on n note is resisted by defendant solely 011 t l ~ c  xroui~tl 

that his name n a s  forged on the note, evidence offered by him relath: 
to coilsideratiou for the note is l)rol~crly excluded as  beill? i~,rc~l t~v;~i i t  to 
the issue. 

2. Appeal and EITOI* J g- 
Where testimony of trnnsactions or communication \\.it11 :I decmlr~it is 

l)roperly escluded as  i r r e l e ~ a n t  to the issue, its coml)etenc?- or ill- 

comgeteilq ~ m d e r  C. S.. 1705 \rill not be determined on appeal. 

, \ P P ~ A I ,  by p l ~ ~ i i l t i f i  f r o m  ('011 1x7, Spc~iul J u d g e ,  a t  N a y  T c r ~ i ~ ,  1933. 
of PASQEOTAXK. 

C i l i l  action to recoyer on a promissory note allcgecl to  l i n ~ e  l~ccll 
cwcuted  by J. A. Speiicer, G. F. Spencer and A. S. Hudgillr.  

T h e  executors of the  estate of -1. S. Hudgins,  deceased, and G. E'. 
S p e l ~ c e r  interposed a plea of non est fac turn  and allcgcd that  the  ' I ~ I I ' I -  
turcs  purpor t ing  to  bind tliem n e r c  forgeries. 

Judgment  by default final n a s  rendered agailist J. -1. S ~ I I ~ I T  f o r  
a n t  of a n  answer, or defense, by the  clerk of thp Supcrior  C'oni t oil 

1 4  March,  1932. 
Later ,  on the  trial,  J. -1. Spencer n n s  offered a s  a n i t n r s s  to 11101 (, 

the  consideration of the note. T h i s  was excluded. Plaintiff e ~ c ~ p t l .  
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T h e  j u r y  returned t h e  following ~ e r d i c t  : 
"1. W a s  t h e  note sued on  signed by the  defendant G. I?. Spencer  a s  

alleged i n  t h e  complaint ? Answer : Yes. 
"2 .  W a s  t h e  note  sued on signed by A. S. Hudgias ,  now deceased, 

a s  alleged i n  t h e  complaint ? Answer : No." 
F r o m  a judgment  on the verdict, plaintiff appeals, ass gn ing  e r ror  i n  

t h e  csclusion of J, A. Spencer's testimony as  to the  defendants'  executors. 

LeRoy d 111eel;in.s for p la in t i f .  
.I. P. Goclzcin and Xc~l1ul lan  & , l fcXullan for defendants executors. 

STACY, C. J. T h e  testimony of J .  A. Spencer was  prcperly excluded 
a s  tlie consideration f o r  t h e  note w a s  not i n  issue. 

Therefore, the  applicability o r  nonapplicability of C.  L3., 1795, to  the 
proffered testimony is  not necessarily presented by the  record. I t s  
competency is  urged under  au thor i ty  of Sut ton  v. Waltr2rs, 118  S. C., 
495, 2 1  S. E., 357. I t s  incompetency is  asserted under  au thor i ty  of 
Bencdict v. Jones, 129 N. C., 475, 40 S. E., 223. T h e  point  is  moot as  
the  testimony was properly excludcd on  other  grounds. 

S o  error .  

FEDERAL LASD BASK O F  COLURIBIA, A COXPORATIOX, v. 5:. M. JOHNSON 
ASD WIFE, E F F I E  G. JOHNSON, L. P. DENNING, EASTERN NEWS 
PUBLISHING CONPAST, BESSON DRUG COMPANY, IKCORPORATED; 
J. E. FAIRCLOTH, H. E. PERRY, TRUSTEE, ASD T'IRG1:qIA-CAROLINA 
CHEMICAL CORPORATIOX. 

(Filed 20 September, 1933.) 

Mortgages C c-Title by estoppel will not prevail against purchaser with- 
out notice having prior registry-title acquired through independent 
source. 

S., the onner of lands in fee, mortgaged same to F., and thereafter 
conyejed the lands to C. by deed in which C. assumed the mortgage debt. 
C. sold the lands to J .  by deed warranting the title against all encum- 
brances and J. executed a purchase money dcecl of trust in C.'s favor con- 
taining like varranty.  The notes secured by this deed of trust were 
lrurchased by defendant. The mortgage from S. to F. wa3 foreclosed and 
the lauds bought in by J .  a t  the sale. J. executed a mortgage to plaintiff. 
Plnintiff seeks to hare  its mortqngc declared a first l i m  and to have 
tlie lands sold by decree. Defendant claims a prior lien by estoppel on 
the ground that  J.'s title acquired a t  the foreclosure of he F. mortgage 
was an after-acquired title which inured to his benefit zs the holder of 
the notes esecuted by J. to C. secured by mortgage warranting the lands 
free from encumbrances. J .  claims no interest in the land under her deed 
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from C. Held.  plaintiff's mortgage constituted a prior lien and plaintiff 
was entitled to a decree of foreclosure, since, under our registration laws, 
prior registry prevails against a title by estoppel except as to purchasers 
with notice of deeds or claims against their grantor subsequent to their 
grantor's acquisition of title, and feeding the estoppel does not apply 
where the prmtor afterwards acquires title through an independent 
source. 

CIVIL ACTIOS, before Grady, J., S October, 1932. From JOHNSTON. 
The findings of fact are as follo~vs: 
1. "On 1 January ,  1919, J. C. Jones, being the owner in fee of 84.32 

acres of land in Johnston County, executed a deed of trust thereon, his 
wife joining him, to  Frederick Frelinghuysen, trustee, for the purpose 
of securing the payment of $2,500, with interest, payable to  the P ru -  
dential Life Insurance Company. This  deed of trust covers the lands in  
controversy, the same being a tract of 26.15 acres, a part  of the 84.32- 
acre tract. 

"Said decd of trust was filed and recorded in  Johnston County on 
18 January ,  1919, Book 9, p. 131. 

2. "On 1 5  December, 1919, J. C. Jones and wife conveyed their equity 
of redemption in said 84.32-acre tract of land to  the Commercial Land 
Company, by ~ r a r r a n t y  deed, with the following exceptions: 'Except an 
encumbrance nllich is now against said prcmiqes in the sum of $3,600, 
which said ('omnwrcial Land Conipany, Incorporated, has assumcd and 
obligatc.tl to pay.' Said deed n a s  filed and recorded on 18 December, 
1919, Book 66, page 369, of Jollnston County registry. The encum- 
brances referrt-d to in said esccption were the Frelinghuyqerl deed of 
truht. and another deed of truqt to E. P. Spruill,  trustee, securing the 
+urn of %1,000 clue to Rocky Mount Savings a ~ l d  Trust  Company, datcd 
1 January .  1910, and r eeo rdd  in Book 42, page ,352, of wid  registry. 

3. "On 16 December, 1919, the Comrncrcial ~ m 1 d  Company. by deed 
n i t h  full corennnts of warranty and seizin, and againqt encumbrances, 
conr-eyed a p u t  of said lands, containing 6 . 1 5  acres to Z. N. Jollnson, 
by deed recorded i n  Book 94, a t  page 370, of Johnston County registry; 
thc na r ran ty  clause being as  follows: 'And the said Commercial Land 
Company co~ennn t s  with the said Z. N. Johnson, his heirs and assigns. 
that  it  is seized of said premises in fee simple, that  the same are free 
and clear from all encumbrances, and that  i t  mill forever warrant and 
u i l l  form er defend the title to the same against the claims of all per- 
qons n hornsoever.' 

4. "On the same date, to  wit, 16 December, 1919, Z. $1. Johnson and 
wife, Effie G. Johnson, executed and delivered to  Commercial Land Conl- 
pany their three purchase money notes, under seal, each in  tile sun1 
of $1,063.9S, due in one, two and three years from date, and also exe- 
cuted n tleed of trust to J. D. Nemome, conveying to h im the said 26.15- 
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acrc tract of land as security for said three notes; a i d  in said cleeil of 
trust it  was corenanted that  said lands were free of encumbrances. Said 
deed of trust appears of record ill Book 73, page 58, of Jo l~ns ton County 
registry, and was filed and recorded on 2 January,  1920. 

5. "Said three notes and deed of trust, referred to in alticle 4 hereof, 
lverc purcliascd by defendant, L. 1'. Denning, before maturity, for ~ a l u c ,  
:u1d without any notice of defects therein, other than what the records 
of Johnston County would disclose; and in January,  1922, wid Denning 
brought suit 011 said notes and deed of trust i n  Johnston County Su- 
perior Court, against Johnson and wife, and secured jutlgnient against 
thein for the full amount due on said notes, and a decree of foreclosure 
was entered. This judgment was for $3,191.94, with interest and costs; 
a commissioner was appointed to sell the land, but said judgment has 
ilever been paid or executed. See Judgment Docket Xo. 1 9 ,  page 112. 

6. ((Prior to 19 June,  1922, the Comn~ercial Land Conij)ai~y conveyed 
34.21 acres of said 84.32-acre tract to P. W. Wood by va r rau ty  deed, 
coveilanting against encumbrances, leaving 27 acres of said d4.32-ilcre 
tract unsold. On 19 June, 1922, Frederick Frelinghuysen, trustee, hav- 
ing been rcquestcd to do so by the holders of the notes referred to in 
;irticle 1 hereof, a i d  after due advertisement, foreclosed said deed of 
trust, and the entire tract of 54.32 acres was bid in a n J  conveyed to 
Y. W. Wood and Effie G. Johnson, wife of Z. M. Johnsol,  but Johnson 
transferred his bid to his wife, aud the deed was made to 11cr by t l ~ c  
trustee; see register's office of Johnston County, Book 111, pq,e -199. 
Said deed was filed for registration 22 June,  1922. 

7. "On 13 June,  1922, Z. M. Johnson and wife, Effie G. Johnson 
borrowed certain moneys from the Farmers Commercial Uanli, and 
secured said loan by mortgage deed oil the 84.32-acre tract of l a id ,  
purchased by them under the Frelinghuysen foreclosure. Said mortgage 
deed is recorded in Book 115, a t  page 37, of the regi:.ter's office of 
Johnston County; and the money thus borrowed was applixl  towards the 
paymel~t  to Frelingliuyseii for said 84.32-acre tract of l ~ n d ,  nhich in- 
rluded the 26.15-acre tract in controversy. On 13  June .  1922, T. TV. 
Wood a i d  wife executed to Effie Q. Johnson a quit-clalm deed for a 
one-half undivided interest i n  and to the 26.15-acre tract of land, aud 
Z. &.I. Johnson and wife quit-claimed to Y. W. Wood a tract of 34.21 
tlcres of said large tract, said deeds being properly recordccl in Johnsto l~  
County. This  left of the 84.32-acre tract 27 acres, ~ r h i t h  beloiigrtl to 
Y. W. Wood and Effie G. Johnson as  tenants in conlnlon. I t  is admitted 
that  this 27-acre tract is  worth $3,307.50. 

8. "On 6 July,  1922, Z. 31. Johilson and wife, Effie G. Johnson, bor- 
rowed from the plaintiff Land Bank the sum of $3,800, represented by 
ilotes under seal, and secured the same by mortgage deed to the plaintiff 
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on 93.15 acres of land in Johnston County, which 93.15-acre tract em- 
braces and includes the 26.15-acre tract i n  controversy. Said mortgage 
appears of record in  Book of Mortgages KO. 108, page 51, of Johnstoil 
County registry. The  moneys borrowed from the plaintiff by Johns011 
and wife werc used in paying off and discharging the mortgage debt to 
the Fariners ('ommercial Bank, referred to in the 7th finding of fact, 
in the sum of $1,745.75. 

"Solie of tlie defendants filed answer to the complaint except de- 
fe i~dant  Denning; and as to those who h a ~ e  not answered, the plaintiff 
is entitled to judgment by default final. 

'(The plaintiff claims to  hold a prior lien upon the 26.15-acre tract of 
laud uiider the Frelinghuysen foreclosure, upon the grounds that  Den- 
ning, assignee of Commercial Land Company (and who stands in its 
shoes, so f a r  as this action is concerned), is estopped by the record to 
claim a prior lien upon said tract of land. 

"The plaintiff's mortgage deed carries full covenants of warranty and . . 
selzln, and agaii~st  encumbrances. The  legal title to the larid was ill 
tlic trustee, Frelinghuysen. The Commercial Land Company took noth- 
ing but a n  equity of redemption, and a t  the same time contracted to pay 
the debt secured by the Frelinghuysen deed of trust. Derniing can hold 
110 better titlc tllaii his grantor. The Commercial Land Cornpariy failetl 
a i d  rcfu-etl to pay off tlie ei~cumbrances which it liad obligated to 
satiqfy; hut, ill ~iolat iori  of the contract, attempted to conr ey the la ids  
ill question to Z. 31. Johnso~ i  by n-arraiitg deed, co~itaiiliiig covenanti 
agailiet cilcumbrances. I t  took from Z. X. Johnsoil and wife a purchase 
money deed of trust, containing like covenants against encunibrances. 
Effie G. Jolinson purchased the outstanding title which was in Frelilig- 
huysen, trustee. 

"The Con~nicrcinl Land Company had knowledge of the Freling- 
l~uyseii deed of trust, and its assiguee, Deii~iing, was charged with notice 
of that fact. The records of the county disclosed the true title to be ill 
Frclinghuyseii, trustee." 

Cpoii the foregoing facts the tr ial  judge was of the opinioii that the 
plaintif-t' "lias a first lieii upon the 26.15-acre tract of land in  con- 
t ro~e r sy .  and that tlie defel~daiit De~ining's lien upon said l a rd  is second- 
ary  only; ant1 it is, therefore, ordered and adjudged that  the plaintiff 
be, slid i t  is hereby pcrrnitted, authorized and directed to proceed to 
foreclose its mortgage deed upon tlie lands described in the complaint; 
and it 1s adjndgtd that none of the defendants has, or can claim any 
lieii upon tlle same which is prior to  that of the plaintiff." 

Fro111 judgriieiit so rendered tlie defendant Denni~ig  appealed. 

Jurncs U .  l'a~.X.w for plaintif f .  
Ezw  I'arX,er for de fendan t ,  Denning. 
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BROGDEPT, J. The deed of trust to Frelinghuys?n, trus'ee. was a first 
lien upon the whole property. This  lien was properly forwlosed. Conse- 
quently, the purchaser a t  such sale, nothing else appearing, acquired a 
fee-simple title, unaffected by subsequent encumbrances. Hence, as the 
defendant Denning held no security but a junior lien, h ~ s  security dis- 
appeared, as there is no evidence and no finding that  any surplus re- 
sulted from the sale. 

Dcnning, however, contends and asserts that  Effie Johnson and her -, 

husband, Z. M. Johnson, executed purchase money notes to the Com- 
mercial Land Company, which said notes are now owned by him and 
secured by a deed of trust to Netvsome, trustee, reciting that  the lands 
were free from encumbrance, and that  when Effie Johnson became the 
purchaser of the property upon the sale under the first lien by Freling- 
huysen, trustee, that  the title she acquired a t  such sale inured to the 
benefit of the trustee in  the deed of Gust securing the payment of the 
Denning notes, by way of feeding the estoppel. The  legal support for  
such view is found in many decisions in this State. Quoting from 10 
R. C. L., p. 677, this Court in Bc'chtel v. Bohan~zon, 138 S. C., 730, 
153 S .  E., 316, said:  "A grantor of land with full corenal ts of va r r an ty  
is  estopped to cIailn any interest in the granted premises. h t l  where he 
holds a prior mortgage on the premises, he can assert no right4 ns inort- 
gagee against his  grantee." Hall!yburto.n v. Slagle, 132 S. C., 947, 44 
S .  E., 65.3; James v. Grifin,  192 S. C., 285, 134 S. E. ,  1340. 

I n  the present case, however, it  i s  to be noted that  EfEe Johnson a i d  
Z. X. Johnson, her husband, grantors in tlie deed of trust securing Den- 
ning's notes, claim no interest in tlie land. Furthermore, the governing 
lninciples of law are stated in Lloor C'o. z.. J o p e r ,  182 1\;. C'., 518, 109 
S. E., 259, as follows: ( ' W h a t e ~ e r  may be t21c weight 01' judicial deci- 
sions 011 this subject, under general principles, the be t r r  considered 
authorities are  agreed that  under and by virtue of our registration acts. 
the prior registry shall prevail as against a title of estoppel escept as to 
a purchaser with notice. And in deternlining this  questiou of notice, the 
decisions hold that  a purchaser having the prior registry is not affected 
with constructive notice hy reason of deeds or claims  rising against 
his immediate or other grantor prior to the time whe~ i  such grantor 
acquired the title, but the deed or instrument first regist?red after such 
acquisition shall confer the better right." Indeed, in tEe Joyner case, 
supra, i t  was strongly intimated by Justice Hoke that  -he doctrine of 
title by estoppel cannot prevail against the registration I a ~ r .  N o r c o ~ e r .  
i n  Jackson v. lIIills, 18.3 S. C., 53, 11.3 S .  E., 881, i t  was held that the 
principle of title by estoppel or feeding tlie estoppel had no npplication 
in  cases where the grantor afterwards acquired title t h ~ o u g h  an  inde- 
~ e n t l e n t  source. See llnnotation Xart in  v. Raleigh State B ~ ~ t l l i ,  6 1  
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A. L. R., 44.3, e f  seg.; H u z z e y  c. H e f c r m a n ,  9 S. E., 570; U.  S. S a t i o n n l  
B a n k  1. .  J f i l l c r ,  38 -1. I,. R., 339, 2 5  A. L. R., 81. 

111 the  filial analysis the  plaintiff acquired title through a sale duly 
made  i n  accordance with the  power contained i n  a first l ien upon the  
land, nnd the decisions of Door C'o. z'. Joyner  and  Jackson z'. A1fi71s. 
a n p ~ ,  f u l l -  cupport the judgment entcred by t h e  t r i a l  jutlgc.. 

-Iffiriiied. 

J E S I i I S S  HARDWAIIE COMPAPI'Y r. GLOBE INI IEMNITP  COMPANY. 

(Filed 20 September, 1933.) 

1. Principal and  Surety R +Determination of whether  i tems furnished 
contractor on public construction a r e  "material" covered by bond. 

I n  determininr m-l~etl~er items furnished a contractor in the construc- 
tion of a pul~lic liigliway are  inaterials used in the construction for Trhicli 
the surety on the contractor's bond is liable, or tools or equipment of the 
iwntractor for wliich the surety is not liable, the general rule is that such 
items :IS arc Iiecessary and indispensable to the performance of the con- 
tract, which the parties reasonably contemplate will be incorporated into 
the worl; or consumed in the performance of the contract and which lose 
tlieir identity in the finished product are to be regarded a s  material, and 
in this case tlicre KRS eridence that some of tlie items furnished the 
contractor. including hatchets, sliowls. axes, etc., were constituent parts 
of tlie equipment of the contractor. ant1 tr directod verdict against the 
surety on the contractor's bond for such items mas error. 

ITlietlic~r itt)m\ furnished a contractor in the construction of a public 
11ishn:ly are niatcrial used in the construction, or tools and implements 
of the contractor is a question for the jury where the evidence is  con- 
flicting. nncl n question of law where tlie facts are  admitted. 

3. Same-Where comn~issnry is necessary t o  performance of contract and  
is a par t  of the  contract of hire, it,ems therefor a r e  "labor." 

IVlierc n contrnctor in the construction of a public highway is compelled 
:I. :I n~nttcr  of necessity to furnish his laborers board and lodging as a 
1):rrt of their cwml~ensation, deducting his charges therefor from tlieir 
w ; I ! ~ s .  itcnis ncccssary for sucli commissary are covered by the con- 
t!,;~c.tor'> I ~ ~ n t l  l~roviding for the suretr 's liability for labor and materials 
u.;etl in the construction, but under the eridence in this case the surety 
could not Iw lield liable for items used in the commissary. there being 
110 s1111n.ing that such commissnrr TT-as necessary to the performance 
of tlirx \wrk or that tlie boarding and lodging of laborers was a part of 
the contract of hire for whidi deduction could be made from their wages. 

CITII  a c ~ r o ~ ,  before J l c E l r o y ,  J . ,  a t  October Term,  1932, of T T I L K ~  
011 or about G February ,  1922, tlie S ta te  H i g h w a y  Commission made  

a contract n ~ t l l  H y d e  and  B a s t e r  fo r  t h e  cor~struct ion of a portio!i of 
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tlie highway system of Kor th  Carolina betweell Wilkcsl~oro ant1 Nillcrs 
Creek in Wilkes County. The  proposed road was ;.97 miles long a ~ r d  
~ r a s  known as State Project S o .  782. The  contractor gave a surety 
bond executed by tlie defendant, Globe I l~dcmni ty  Company. This bolitl 
provides that the contractor shall comply ~r i th the terms and cond i t io~~s  
of the contract and complete the work according to tl c terms tliercof. 
I t  further stipu1atc.s that the contractor "shall nell  ant1 truly p y  a11 
antl every person furilishing niatwial or performing labor ill alltl about 
the construction of said roadway, all and every sum 01 aunls of moilcy 
clue him, them or any of them, for all such labor inltl matwials for 
~vhicli a contractor is liable." 

On various days from 27 February, 1922, to Decrniber, 1911, tllc 
contractors purchased from the plaintiff, Hardware C'otnpa~~y. various 
items, such as nails, lanterns, hatchets, axc>s, ax?-hantlles, sl~orels, p a d -  
locks, hasps, galvanized pipe, hose, mattocks, cross-cut saws, ~vrcckii~g. 
bars, roofi~ig, hiuges, post-hole diggers, locks, ~rlieelbarrone, mattock 
liaiidles, hammers, water pails, blasting machine, wrciicli~s. lock-pads, 
dynamite, nipples, unions, valres, engine and cylilider oil, jack, water 
gauges, washers, lugs, xvire, bushings, couplings, railrcatl spikes, sheet 
iron, rope, steam whistle, scoops, screws, pliers, pipe cutters, pencils, 
paint, bolts, dishes, chailis, cots, niattresses, pillows, bed bprings, skillets, 
frying pans, alarm clock, forks, coffee pots, wash paus, teaspoons. to\\cls, 
l'itchers, wall lamps, dippers, butcher ki~ifc,  aud many o her items slion 11 

011 tlie itemized statenlent in tlie record. 
The contractor abandoned the project in December, 1922,  a i d  there- 

after the work was completed by the defendant sureti- iu September, 
1923. At the time the surety took charge of the work it also took ellarge 
of thc equipment of the contractor, and when the uo rk  \ \ a s  fiuislied 
certain parts thereof were sold. There was tes t imol i~  from a wit~icss 
for the plaintiff that  lanterns usually last for one or i n o  seasoils, a i d  
that hatchets, axes, picks, sliol-els, wreckiug bars, padlocks :1nd T\ l i r ~ ~ l -  
barrows usually last sometime, tlcpending upoii the use. Therc I\ a h  

testimony that  "it is necessary to have fresh stone, sand ant1 c c m c ~ t  ill 
tlie construction of a concrete road. I t  is nwessary to apply water upoil 
thc concrete. They hare  to put a pipe line on the r ~ t l  antl keel) it  
watered for fifteen days after it is poured. . . . It is uccessarg 
to use pipe in getting water to tlie road. . . . S h o ~  :1s, picks. nlieel- 
barrows, lanterns, hatchets, padlocks, inattocks, wrecking bars a l ~ d  pobt- 
hole diggers are par t  of the equipment of an ordiiiarv contractor. ,I 
road could not be built under construction without them. You Iial-e 
got to have that  equipment." Another witness said:  "The compnlly 
built three houses for storing cement and built some shacks to board 
the men. They kept boarders and charged then1 so ~rluch for board. 
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. . . They c o ~  wed these b u i l d i ~ ~ ~ s  n it11 tar  paper. . . . Tliercx 
IT as 11 kitclle~r at the quarry for the llanils. . . . I saw knires, forks, 
and all kind. of equipment for a kitclien. . . . They had a caml) 
for the hands." - h o t h e r  witness said : "I was in and out of the camp 
several time; after I n a s  foreman. This consisted of anything a kitchen 
ant1 hoarding house ~ o u l d  consist of. Sercral of the hands had their 
fnmilies and lived there. I never was in it, but I supposcthcp noultl 
ha l e  betis and cots. I know the employees lired a t  the camp." Tllr 
lllailager of plaintiff testified: "The cnmp that  was established oTer 
on t11c Finlthy property n as operated in c7onnection with project 782 
11y Hytlc and Baster. They furnished tlie hands beds and meals. They 
hat1 a commissary, kitchen and sleeping quarters. This labor they had 
was mostly c~oloiwl. T h e w  wasn't ally csolored boarding liouses in Sort11 
Wilkcsboro." 

Tlierc u.nq a l a  el idciicc that solne of the stone quarried b ~ -  the co11- 
tractor \!a$ -0111 to other parties. 

7'hc trial jwlge submitted two issues, as follons: 
1. "Ts thr, tl<~fcnclant indebted to tlic, plaintiff, a~lt l ,  if so, in what 

amouut ?" 
2. "Is rlic, plaintiff's cause of :tctiol~ harrccl by tlie statute of limi- 

tntions?)' 
T l ~ c  trial j11dgc cllargetf tilt. jury :  "If you heliel c the evidence, ant1 

fintl the fact< to he ns testified to by th r  nitiless and shown by the record\ 
i~itroduced 1x1 evidence in this case, you will answer the first issue "Ycs, 
$2,972.1:?." S o  point is rnade vit l l  reference to the statute of linrita- 
tlon., at111 that pl~ase of tlie case is el irni~~atcd.  

E'roln jut lgnlo~~t upon the verdict the t l(~fc~ldant,  Surety ('oml~111y 
;lpl'c"lt.tl. 

I ~ K O I . I ) I  \, J .  JV11at arc matt&ls n i t l ~ i n  the p u r ~ i e \ i  of n roatl c.011- 

tractor', ho1111 of thc t y l ~ c  tlisclosetl by the prcsent record? 
T111, ( ' o ~ ~ r t  ha. heretofore tleternli~~etl that cer ta l~i  specific~d articles 

coilst i t~~to I I I A ~ ~ ~ I : I ~  \T ~ t l l ~ ~ l  the pur1 I C U  of a roatl contract. Tliest~ includt. 
l u n l h t ~  11w1 f o ~  c-onstnwtiol~ of a rock crnshcr, dump forms, etc., gro- 
ccrics for ~ ~ o r k ~ i l c i ~  nliere a co~i~missary  is necessary, feed for teams, 
blasting pon tlcr ancl drills "used up ill scaffoltls and forms for co~lcretc 
co l~~ t ruc t io~r , "  g:lsoli~le and lubricatii~g oil. Aclerholt c. Condon,  189 
S. C'., 74h,  125  S. E., 337; I'lyler r .  Ellioft, 191 3. C., 5-4, 131 S .  E..  
306 ; 019eimtru 1 .  f ' n w a l t y  C'o.. 193 S. C., 86, 136 S. E., 230; Grot e r y  
C'o. r .  Ross  194  S. C., 109, 1 3 9  S. E. ,  537. hloreorer, it  has bcni held 
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that the rental of a ditching machine, wages of State cmrict,.  rtlectric 
power to operate a rock crusher, rentals of steam shovel and boiler fov 
operating drills are deemed to be labor for such c o n s t r ~ ~ ~ i o n ,  h'l~etloli> 
v. Pierce, 176 N. C., 91, 97 S. E., 167; State Prison 1%. Bonclrng Co., 
192 N. C., 391, 135 S. E., 125; TTTiscman c. Lacy, 133 S. C'., 751. 
138 S. E., 121. 

This Court has also definitely declared that plalit f ,  cilitivb, instru- 
mentalities or those articles usually classified as equipinc.ilt. tools and 
implenlents of a contractor are lleither labor nor iliatcrlnl. -1 comprc- 
hensive definition of material is found in  Fulp v. l'ozt e r  ( ' ( I . .  1:; S. C.. 
154, 72 S. E., 869. The court held that  material "is sonic.tllil,p that ik 
consumed in the use, as coal, for instance, or labor perforlned, . . . 
or is such material as goes into and make? par t  of the realty or the 
product in such a y a y  as to be illdistinguishable fro111 thc n~aqs, as 
timber put  into a building or cotton tha t  is  mtlnufactured. t t c . :  but 
~vllere tlie subject-matter for which the debt is incurred keeps its itleiitity, 
as an  engine, eren though built into the wall, this swtion does not 
apply, because tlie party had his remedy by retaining title or taking a 
mortgage on the property sold." Ob~ious ly  the foregoil g refer.: to the 
lien statute, but no  sound reason is apparent which ~ ~ - o u l d  p i re  n dif- 
ferent definition to "materials" when used in a lien stntutc or n h e ~ i  
used in a contract relating to public iinpro\-enlent. 

One of the latest utterances upon the subject conic; from the Court 
of West Virginia in the case of IZltotles c .  Rrley,  169 5 .  E.. 222: The 
Court sa id :  " I t  is  generally held that the surety of a ('ontractor 011 a 
public work is not liable for thc price of anything in i!le contractor's 
regular equipment. -1 contractor is expected to hal-e :uch equipment 
as ~voultl ordinarily be used in  the perfornialice of hi3 co1ltrac.t. The  
law was not intended to permit a contractor to go into a bonded job 
with a run-down outfit and h a ~ e  it rebuilt a t  the expeilse of his sureties. 
. . . The regular equipment is furnished the contractor upon his 
on11 credit presumably, and not upon the implictl credit of the public." 
This Court in Cornelius v. Lamp2on, 189 S. C., 714, LPS S. E., 334, 
declared: "We would say that  the rock crusher and cable cars were 
instrumentalities and riot included in the contract." The  Supiwne Court 
of Iowa in  Surety Co. v. Des Xoines, 131 X. TIT., 870, 11~1s declared that  
lanterns, sledges, chisels, axes, bolts, washers, etc., are iieluded ill the 
working equipment of a contractor, am1 that  the p u ~ l i a s e  of such 
articles imposes no liability upon the surety. The  r\lisscluri Court con- 
strued the question in  S f a f e ,  E.u Rel. He~nleben c. LJc f ro / f  E'itlel/fy 
d Eurety Co., 21 S. W. (2d) ,  494, and declared that "plo~r-s, graders 
and machinery generally used in the performance of the contrnct re- 
mained the property of the owner whose duty i t  is to keep thein ill 
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repair and i n  workable condition." And in Kansas City  v. I'eonzans, 
112 S .  E., 225, i t  mas held that  rope, picks, pickhandle., chains, buckets, 
spades, shovels, track spikes, rubber boots, hatchets, hose coupling, and 
wire rope are such as constitute a part of the contractor's plant or his 
tools and implements with which to do tlle norli. Ser, also. l*rl ion ITI -  
demnity Co. I * .  Stafe ,  118 Southern, 143; Gary Way d Gmin, ( ' 0 .  7.. 

Pideli fy Deposit Co., 25.5 Par., 7 2 2 ;  Fir l~l i !y  (6 Deposit Po. o f  Xd. 7%. 

Bailey-Spencer Hartluare Co., 133  S .  E.,  $99. 
The  boundary line betvern artirles deemed to 11s illaterials and articlcu 

deemed to constitute the tools, iinplements, irl~truilirlitalitics and cqui11- 
ment of a contractor, lies deep in fog. I n  some statcs statutes arc more 
comprehensive and inclusire than in others. Contracts and bontlq in 
many cases contain rariable wording. Consequently there is no clloppetl 
line in  this field of decisions. 

While in a large measure the solution of caqes of this type tlepel~d. 
upon given facts and circunlstances, there are certain definite princi- 
ples which aid in  determining whether giren articles are to lie clns4icd 
as materials or tools, implements or equipment. The  deciqions in this 
State seem to proceed upon the theory that material  consist^ of such 
articles as  (1) are  necessary and indispensable to the performance of 
the contract; ( 2 )  which the parties must reasonably contemplate n ill be 
incorporated into tlir ~ r o r k  or be consilnl~d in the p r r f o r m a ~ ~ c c  of tlltl 
contract; and (3)  which lose their identity in the finished protluct. .o :I, 

to be indistinguishable from the mass. 
Applying the principle deduccd from our tleciiions, it  is a p p a r ~ n t  

that  some of the articles inrolred ill the p rewl~ t  suit arc riot matcri:~lk. 
There n a s  e\itlence that  pipe, shorels, picks, .i\hwlharron.s, lnnteri~., 
hatchets, sllovels, paillockq, axes, mattocks, etc., n e r e  conztitueiit parts 
of the equipment of the contractor, and hence to be classified as tool* 
and implements. Tlicre was also testiniony that  many of the article5 
nzentioned, were not used up in the n ork or consumrd in the performance 
of tlle contract, but mere actually morctl a n a y  and perhaps d l  to tllirtl 
parties when the project n a s  completed. I n  other \lords, if g i ~  en articlez 
are of such nature or type that  they muqt necesiarily be c o n ~ u n ~ e d  in 
prosecuting the no rk  and thus losc their idcrltity in the fiilislletl prodlwt, 
then surh articles must bc clawifierl as materials, othcrniqe as a part 
of the instrumentalities, tools, implements and equipment of the con- 
tractor. Therefore, the tr ial  judge 11-as in error i n  holtling as a matter 
of law that  all of the items described in the pleadings aud e\idenc.c 
coiistituted materials for nllich the surety would br  liable. I t  is the 
function of the jury upon conflicting eridence to determine whether suc.11 
articles are  materials or tools, implements or equipn~ent.  Of course, 
upon admitted facts, the question is one of l ay .  



190 IS T H E  S U P R E M E  ( IOVRT.  [a05 

Tlie articles inr-olved i n  the  operation of the commissary or  boarding 
lioust> for  employees s tand upoii a somewhat different footing. M a n -  
ifcstly. if n contractor, as a mat te r  of necessity, was coin1)elled to furnisli  
1)oartl ant1 lodging f o r  his  worknlen as  a p a r t  of thei  . compelisation, 
tletluctiiig t h e  price of such board and  lodging f r o m  wages paid, tliell 
the 1)riiwiple nni~ouiiced i n  Brogan r .  S a t i o n a l  S u r e t y  C'o., 216 U. S., 
1). 257, 62 Z. Ed. ,  703, would apply, and  the  surety would be liablv 
t l m e f o r .  B u t  tliere is no evidence i n  th i s  case t h a t  board and  lotlging 
11 c1.e Ilecessary n l ~ d  indispensable, o r  a par t  of the  contract of hir ing,  
o r  based up011 a n y  contract 01' agreement tha t  the  colitractor should 
tletluct charges tlicrefor f r o m  the  wages of t h e  worker. T h i s  principle 
\\a:: ful ly  discussed and  appl ied i n  Gvocery C'o. u. Ross, 194  N. C., 100. 
C ( o i i w q ~ ~ e n t l ~ ,  a l l  i tems f o r  dishes, roofing, beds, bedding, niattresses, 
etc., involved i n  the  operation of t h e  commissary impose 110 l iability 
~11)011 the surety, upon the  facts  disclosed a t  the t r ia l .  

Reversed. 

I.UD\VI(+ L.ICEI{HASS V. GURSET P. HOOD, C O M M I ~ ~ ~ O S E R  OF B.\SICS, 
E s  REL. C'ESTRAT, BANI< AND TRUST COMPANY, ASHEVILLE, N. C. 

(Filed 20 September, 1933.) 

Hanks and Banking H H u d g m e n t  that plaintiff was entitled to prefer- 
ence for bank's ~nisinanagement of trust estate is ~~pheld.  

Evidence in this case is held sufficient to support the findiiigs of fact 
I)$ the referee that defendant bank, in dealing with itse:f, bought certain 
collateral for l~laintitf's trust estate at  a price in escfss of its niarket 
wlue,  and charged and received certain unlawful commissions in trans- 
;rctii)ns with the estate, and thus augnientcd the cash in its vaults, and 
jnclgrneut affirming tlie referee's findings and declaring plaintiff's entitled 
to ;t preferelice in the bank's assets upon its later insolvency is upheld. 

A \ ~ ~ ~ ~ ~ . i r .  b- tlcfeiltlalrt f r o m  . L / / P ~ .  J . ,  itt . lpr i l  T e r m  1933, of B ~ K -  
C O l I U E .  Aiffil'lll~tl. 

r 7 1 hi.: i* all : ~ c , r i o ~ ~  brought by p l a i ~ ~ t i f f  against d e f e n d a ~ i t  coliteiidiug 
that ver ta i l~  buins of i n o i i ~ y  ~ o i i s t i t u t c  a preference against the assets 
of rlic C'twtral Bwiik a i d  T r u s t  C'ol~lpauy, now i n  procew of liquidation 
by G ~ w l i t ~ y  1'. Hood,  Coiiiniissioner of Banks, f o r  the S t a t e  of Sort11 
( ' ;~rol i i ln .  I3y co~isciit the mat te r  way refcrretl to Judgtm J. P. Kitchin,  
rcf'cwe. 

*\111011g the fintliilgs of fact  of tlie 1-eferce, is  t h e  f o  lowing:  
" ( 1 7 )  T h a t  oil t h e  transactions lierein set fo r th  the  trustee bank 

c1i:rrgetl tlie accouut of the  plaintiff ~ r i t h  coinmissioi~s f o r  the  year  
1!)"-2i. $387.64; f o r  the year  1927-2S, $216.50; f o r  the year  1928-29, 
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$317.70; for the year 1929-30, to the day of the closing of the bank, 
$554.20, which commissions were added to the  debit side of the income 
account of the plaintiff. That  on 2 April,  1927, the reasonable market 
value of the Robinson notes was $2,070.60, a i d  in the sale of the said 
notes to his account, the Central Rank and Trust  Company profited i n  
the amount of $5,642.73; that  on 24 June,  1930, and 11 Jnly,  1030, t l i ~  
reasonable market ralue of the fractional certificates l~ereinabol-e rc,- 
ferred to were respectively $5,400 and $3,480, and that the trustee. 
Central Bank and Trust  Company, in selling said certificates to t h t ~  
account of the plaintiff, profited in the amount of $3,600 a ~ r d  $2.:?10; 
that the profits above referred to were paid into the Central Bank a i ~ d  
Trust Company in cash and the cash on hand in the said bank autl t l l ~  
assets of said bank were augmented in these amounts. 

' '(18) That  the Central Bank and Trust  Company, through its officcrs 
and agents, wrongfully and fraudulently appropriated the property of 
the plaintiff and knowingly and fraudulently permitted the trust fu11(1? 
to be unlawfully diverted from the trust estate a ~ l d  thrreby becsiine 
trustee ex maleficzo, and has failed to account to the trust eatwtc for 
the same, to wi t :  an  unlawful profit of $5,642.73 oil 2 -\pril. 1 0 2 i ,  ill 
the transaction involring the sale of the Robii~son 11ote to the trust 
estate, and $3,600 and $2,320 r e spec t idy  on the sale of said f r a r t~oun l  
certificates in the mortgage pool. 

"(19) That  the Central B a l ~ k  a l ~ d  Trust  Company ul~lanful ly ,  IT lolig- 
fully and fraudulel~tly charged colnniissions to the inconie accou~it of 
the cesfui que t ~ u s t ,  i n r o l ~ i n g  the wroligful appropriation of the truqt 
estate, amounting to $1,476.04, to which tlie said Centrl~l  Bank ant1 
Trust  Company are not entitled, because of the wro~igful  appropriatioi~ 
ant1 wrongful dealings with itself, i11 relation to the trust estatc~. 

"(20) That  a t  all times during the period of the transaction. ~ n r o l ~  etl 
in the controversy, the cash on hand in the Central Bank and Trui t  
Company was in excess of the amount claimed by tlie plaintiff in thi, 
proceeding and that  upon the closing of the said Central Bank au(l 
Trust Company this cash passed into hands of the defeildant, Gurney P. 
Hood, Commissioner of Banks. 

"(21) That  the plaintiff duly filed with the Commissiouer of Banks. 
due proof of his claim and the same was rejected by tlie said Commis- 
sioner of Banks;  that  this suit was instituted witl~ili the time pro~itlctl 
by statute for the same." 

Conclusions of law: "Upon the foregoing findings of fact the refewe 
is of the opinion and so holds as a matter of law: 

"(1) That  the plaintiff is entitled to judgment against the defelitl- 
ant  for  the sum of $11,562.73, by reason of the wrongful profits take11 
in dealing with itself in relation to the trust estate. 
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"(2) That  tlie plaintiff is entitled to judgment against the defendant 
for the sum of $1,476.04, for commissions wrongfully charged and 
takcn in relation to the trust estate, subject to  a credit i n  the sum of 
$726.29, the amount of the overdraft shown on the books. 

' '(3) That  the above two items constitute a preference in favor of the 
philitiff o ~ e r  the depositors and general creditors of the Central Bank 
and Trust  Company, in any distribution or apportionment of the assets 
of said bank. 

"(4) That  the plaintiff i s  entitled to have returned to him the bond 
vhich  he was required to deposit t o  indemnify the bank for the releasing 
of the security. I f  the bond cannot be returned or has been liquidated 
then the plaintiff be paid its ra lue  in cash, as of t h ~  date of said 
transaction." 

Sumerous  exceptions were duly made to the report of the referee by 
clefendant. The court below rendered the following judgment, i n  pa r t :  

"It is, therefore, ordered, adjudged and decreed that  ihe  said report 
of J. P. Kitrliin, referee, be confirmed as to the findings of fact in each 
:ii~d every respect, and be confirmed as  to the findings and adjudications 
of Inn- in each and every respect, as appears in the said report filed in 
tllc Superior Court of Buncombe County, Statc of So r t t i  Carolina, 011 

1 5  Xarch,  AD.  1933; and 
"It is furtlier ordered, adjudged and decreed that  the plaintiff re- 

cover of the defendant, Gurney P. Hood, Commissioner of Banks, es. re(. 
('entral Bank and Trust  Company, of Asheville, North Carolina, tlie 
sum of eleven thousand, five hundred, sixty-two and 73,400 dollars 
($ll,562.73), together with the further sum of one thousand, four hun- 
dred seventy-sis and 04/100 dollars ($1,476.04), the latter sum to be 
subject to a credit in the sum of seven hundred, twenty-!,ix and 29/100 
dollars ($726.29) ; that  both of said amounts to which the plaintiff is 
entitled be and constitute a preference in  favor of the plaintiff over the 
depositors and gencral creditors of the said Central Bimk and Trust  
Company in  any distribution or apportionments of the assets of said 
bank, and that  the plaintiff share in each and every respect i n  any and 
ill1 :issets of the said Central Bank and Trust Company, as having 
priority over general creditors and depositors, and be paid in par; passu 
wit11 any and all other persons entitled to  priority. 

"I t  is furtlier ordered, adjudged and decreed that  the defendant return 
to the plaintiff tlie Universal Mortgage Company bond referred to in 
the complaint, said bond being retained by the defendant to secure the 
p a p e n t  of an  alleged overdraft in plaintiff's account, which overdraft 
is liereby declared fully paid and satisfied." 

I n  the statement of case on appeal, is tlie following: "The defendant 
hereby waives all of its objections and exceptions to the findings of fact 



f r o l i ~  the \nit1 J .  1'. Kitchin, rrferrc, cwcpt that  portion of fii~diligs of 
fact S o .  17  readiug as fol lons:  'That on 24 Juiic, 1030, and 12 Ju ly ,  
1930. the. rc.aioilable ~narkc,t T aluc of the fractional certificates herein- 
a b o ~ e  rtlfcrrcd to werc respectively $5,400 autl $3,490, and that  tlic 
truhtcc, ('cntral 13:mk ant1 Trust  ( 'ompa~iy, in  selling said cwtificatcs 
to thr. accou~lt of the p l a i~~ t i f f ,  profitrd ill tlie a i n o ~ n t  of $3,600 i111t1 
$2,220; that tlicl profits a h  c refcrrctl to (so f a r  a5 profits oli tlit~ salo 
of tlw f r a c t i o ~ ~ a l  certificates of i l ~ r c s t m e ~ ~ t  arc conccrntd), were paid 
111to thc~ C'cvltral Bank a11t1 Trust  Conlpiluy in cash and the rash on llai~tl 
111 said h a ~ i k  :nit1 tlie nswts of wit1 bank were augmnitcd in  thcw 
amounts.' I)c,fe~ltlailt atlmiti that  if tlic ('entral Bank and Trust  ('om- 
I J : I I I ~  profitctl at  all there i* ex itlc~~cc, ill the, record which nould justify 
tllc, nmoullt of profits as wt fort11 ill t l ~ c  foregoing quotatiou from find- 
illg of fart  S o .  I T .  I t s  olily c.o~ltc~ltlon b e i ~ ~ g  that  tlicre is absolutrly 
1 1 0  el itlcnw ill the rc.cord narr:~nti i lg a fi~~dilig. of fact to the effect that  . . 
tllc~ C'cr~trul I3nnk a d  Trust  ( 'ompa~ry was a r c c ~ p i c ~ ~ t  of \ \ l l i l t ( ~ \ ~ r  
lrofit,  if ally, was i~ iadc~ ill tlic, allvgcd trairsnctions." 

I'KR C'I  H I  L U .  'L'lic, de fe~~ t l :~n t  C O I I T ( ~ I I ( ~ Y  that the questiol~s i11vo1~ ed are : 
" ( I )  Is  tlic l~laintiff e~ltitletl to rrcol cr of tlic tlefent1:rut as  :I p r e f c r r d  
c*laini a g a i ~ ~ s t  tlic. assets of tlir, ( ' e~ l t ra l  B a ~ i k  a11d Trust  C'ompa~~y the 
.IIIII of $1 1,562.73. tlie saiile r c , p r e s e ~ ~ t i ~ ~ g  tlie differelice between the face 
a l n o n ~ ~ t  of certain collateral pnrc1i;lsctl by the bank for  the plaiutiff's 
tr11-t (,stat(> :mtl thr' actual 1narkc.t ~ a l u r  of said collateral, the markct 
I alue bei~lp xrrivctl at  11y o p i ~ ~ i o n  cvidcllce as to tlie 1 :~ lue  of certain 
wal cqtute a i ~ d  otll(>r notes, stock all(! h o ~ ~ t l s  sccuriug tllc collatcml? ( 2 )  
1 s  there evitle~rce ill the rec+ortl support i~lg the finding of fact to the 
effc3ct that  thc ('entral Bank a~lt l  Trust  ('onipany was the recipient 
of w l ~ a t ~ r c r  profit was realizctl ill tlic 'Mortgage 1'001 Transaction.' " 
Ilotli of the quc'stions must bc :~usweretl ill the affirmative. 

I t  is co~~ctt lct l  hy dr fe~idant  : "Tliat i t  is a well established principle 
of la\\ that f i~~t l ings  of fact by a referee, supported by competent evi- 
t1c1lc.e and aflirmctl by a Superior Court on appeal, are co~~e lus i r c  011 tlic, 
Supreme Court." 

We t h h k  tlic ev ide~~ce ,  though circuinstantial and some o p i ~ ~ i o n  evi- 
clo~lce, i. cuflicie~~t to sustaiii tlie f i ~ ~ d i ~ l a s  of fact. We do liot think i t  - 
~iocessarg to set same forth. We t h i ~ ~ k  the cause is governed by FIucL L*. 

l f o o d ,  Corn,., 204 N. C., 337 .  For  the reasons given, the j u d g n ~ e ~ ~ t  of 
tlir court below is 

Alffirmed. 
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F l lAXCES 13. ZACHERT v. G U R S E T  P. HOOD, C o a f a r ~ s s ~ o s ~ n  OF BASKS. 

(Filed 20 September, 1933.) 

Bnnks and I3ilnking H e--Judgntmt that bank hold and pay out deposit 
according to court's oi3ders held to constitute it deposit for specific 
purpose. 

Plnil~tiff entered suit by l)ub'lication against her nonwsidrnt busbnncl 
for wasonable subsistence and counsel fees and attached money belonging 
to her husband on deposit in defendant bank in tlie name of the esecntris 
of the estate of the liusband's fntlier. The bank and the executrix were 
made parties to tlie action. .T~~(Igrne~lt was entered in tlic wife's favor 
:~ncl ordering the bank to bnld the deposit and pay it  out from time to 
time as  ordered by the court for the subsistence of the \ ~ i € e  and her uinor  
c.1iildren. The bank later k c w ~ n e  i~lsolvent. Held ,  the judgment chanqecl 
the deposit from a general deposit to a deposit for a slwcific purpose, 
cntitli~lx tlie x i fe  to a pref'erred claiui against the b:nli's assets, t l ~ c  
deposit being no longer subjec,t to check by the executrix nftcmr the rrndi- 
tion of tlie judgment. 

- ~ P I ~ E . A L  by defendant f r o m  Al ley ,  J., at  J u i w  T r r m ,  1!1::3. of 131 x -  
conrm. Affirmed. 

T h i s  is  a n  action to have plaintiff's claint against tlic C'c,ntral Bnilk 
and  T r u s t  Company of ,lslieville, S. C., adjudged a preferred c.lai111 
upon the  assets of said B a n k  a n d  T r u s t  Company,  whicli arc. now i n  tllc 
possession of tlie defendant, Colninissioner of Bankq, fo r  l i q u i t l a t i o ~ ~  
because of t h e  insolrency of the  saitl Ceiitral Baiik a n d  I rust  Company.  

T h e  plaintiff, Frances 11. Zachery, is the wife of R o b ~ t  Y. Zaclicry. 
J r . ,  who abandoned t h e  plaintiff a i ~ d  their  two minor cliilclren some 
t ime  prior  to  1 May,  1927. A f t e r  his  abandonment  of 111.r, the  plaintifl 
instituted a n  action i n  the Superior  Cour t  of' Bunconibc C'onnty against 
her  said husband to h a l e  a reasonable subsistence a r d  counsel fvrs 
allotted a n d  pa id  or  secured to be pa id  to her  f r o m  tlic estate or e a r n i i ~ g s  
of her  said husband, who h a d  become a nonresident o f  the  S t a t c  of 
N o r t h  Carolina. Summons  i n  said action was served 011 the said Robert 
Y. Zachery, J r . ,  by publication as  autliorized by statute. -\11 attaclinieiit 
was  levied i n  said action on a sum of monry  tlien ou tlelmqit with tlic 
Cent ra l  B a n k  a n d  T r u s t  Companp i n  t h e  n a m c  of E t h t ~ l  Lee Murray ,  
executrix of Robert  Y. Zachery, Sr.,  decrased, tlic f o t l ~ w  of t h e  saitl 
Robert  Y. Zacliery, J r .  T h e  said s u m  of money was tlie 1)rol~erty of tlic 
said Robert  Y. Zachery, J r . ,  and  amounted to about $7,000. 

A t  M a y  Term,  1927, of the Superior  Cour t  of B u i ~ r o m b e  County, 
a judgment was rendered i n  said action ill which tlie tlefendant thereill, 
t h e  said Robert  Y. Zachery, J r . ,  was ordered to pay  l o  t h e  plaintifl  
therein, Frances H. Zachery, ccrt:liu smns of n - ~ o l ~ ~ y  for  the. s n b s i s t c ~ ~ c c  
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of herself autl her millor children. It was further ordered in  said judg- 
ment that the Central Bank and Trust Company hold the sum of money 
then on deposit wit11 the said Bank and Trust Company, in the name of 
Ethel  Lee Murray, executrix, and from time to time, as ordered by the 
court, to  pay out of said deposit sums of money to the plaintiff for the 
subsistence of herself and her minor children. Both Ethel  Lee Murray, 
csecutrix, and the Central Bank and Trust  Company were parties to 
said action. After the renditioil of saitl judgment and until its in- 
solrel~cy or1 10 Sorrmber ,  1930, the Central Bank and Trust  Company 
in compliance with the orders of the court paid to the plaintiff various 
.;mils of m o n q ,  leaving the balance due on said deposit on 19 Norember, 
1030, $1,992.12. .It saitl date, the Central Bank and Trust  Company 
l~a t l  in its po~iess io i~  the sum of $36,000, ill money, and other assets, all 
of which came into the possession of the defendant, Con~n~issioner of 
Banks, for liquidation. 

011 the foregoing facts foulid hy the court, without objection, it was 
ordered, considered and adjudged that  plaintiff's claim against the Cen- 
tral I h n k  ail(1 Trust Company, for the sum of $1,992.12, wit11 interest 
from 10 K o ~ r m l w r ,  1930, is a preferrrd claim upon the assets of said 
Bank and Trust  C'ompany, aucl, together with the costs of this action, 
should be pait1 as such hy tht. d e f e n d a ~ ~ t ,  Commissioner of Banks, out of 
saitl assets wliicl~ are now in his possession. 

The dcfcnt la~~t  csce1)ted to t h ~  jutlglnent ant1 appcalctl therefrom to 
the Supren~c  ( 'ourt. 

PER CUHI.L.\I. 0 1 1  19 K~ren lbc r ,  1930, vhen  the C'cntrnl Bailk and 
'Trust Company closed i ts  doors and ceased to do business, because of its 
insolvency, the sum of $1,992.12, t l ~ e ~ l  on deposit with the said Bank 
a i ~ d  Trust  C'oinpauy, pursuant to the judgment of the Superior Court 
of Buncom1)c Coui~ty,  in the actio~l entitled, 'Trances H. Zachery v. 
Robert P. Zacliery, J r . ,  and others." was a special deposit, or a deposit 
for  a specific* purpose. ParX e l  1 % .  l'rusf C'o., 202 N. C., 230, 162 S.  E., 
.i64; Corp. I_'om. L'. Il'rt~st Co., 193 X. C., 696, 138 S. E., 22. The  
fact that  prior to the attachment nild the judgment in  said action, the 
tlcposit the11 i l l  said Bank aud Trust Company, i n  the name of Ethel  
Lec~ Murrny, esecutrix, was a general deposit, subject to her check, does 
iiot determiw the character of said tleposit, after the rendition of the 
judgment, for thereafter the deposit v a s  not subject to the check of 
Ethel Lee Murray, cxecutris, but was held by the said Bank and Trust  
Company wbject to the orders of the court, for a specific purpose. .It 
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(Filed 20 Sel)teiiibc3r, 1!)33.) 

lDaymcnt B a - Hvidrnce as to instlauction for applic'ation of funds t o  
debt being conflicting, dircctcd rr~dict  is held thrroileoos. 

A ~ ~ ~ l ~ f i ; ~ l ,  by t~(~f f2 l ld~l l t  fl'0111 l J ~ l / ' i ' i ' / ' .  , I , ,  : I t  y(1bl'~1211')' ' ~ ' ~ 2 1 ' l l l .  l ! ~ : ~ ~ ~ ,  Of 

WILSOS. S c n .  t r ia l .  
T h i s  is all action brought beforc a jl~sticacs of the pcacrx, by l ~ l a i l l t i ~  

against the t l r f c ~ ~ d a ~ ~ t ,  to recover t~ balalicc tlur 11ilu 011 21 tczllarlczy ilgr('c5- 
illelit fo r  the y r a r  1932. D e f c l ~ d a ~ l t  co~itc~ndctl tliat tlie s1~in tllw plaint i f f  
for  1932 was applied 011 a b a l a l ~ w  tluc liini f o r  1931. Jncltprcllt 
rendered ill the justice of the l)c,ace c30urt fo r  plai~l t . f f  a l ~ t l  agaill .~t 
d e f e ~ ~ d a i l t ,  a11d defeiidant a p p e a l ~ l  to the Supcrior  ('OIIIT, I Y ~ P I ~ ~  t l 1 c 9  
ma t te r  was lleard d e  novo. 

The evidence was to the  effect t h t  tllc~ l)lailltiff, appellee, tcw:~lit, a11c1 
the defelldant, appcllaut,  landlortl, hat1 n tc>llallcay ;igrwmc2ltr for  thc, 
years 1930, 1931, aiid 1932 ;  t h a t  said agrcwuelit provitlrtl for  a t l i ~ i s i o ~ i  
of proc(wis f r o m  tlic sale of crops 011 the basis of o ~ c - l i a l f  to tlic tcll:lnt, 
one-half to thc  l a ~ ~ t l l o r d .  T h e  la~ltllortl ,  ~-t>taiuctl all  1 1 1 0 1 1 t y  r (wiwc1 
f r o m  the  sale of said crops autl i i~atle i l~o l~ t , tn ry  atlva I I W S  to tiiv tcj~iallt 
froin t ime to time, said adva~lces  bc41lg ~ n a t l c  f rom tl~c, o~lc-haif  tluo 
t h e  tenant .  111 1931 the t o ~ l a n t  was ill ;rrrcl;lrs by rcvlso~l of wit1 tell:c~lc,y 
i u  t h e  s u i ~ ~  of $146.00. T h e  record tliscloscs tliat "it is adnlitted by 
the defenda~i t  and  plai~i t i f f  tha t  tlw l)lai~itiff was to have o~~e- l i :~ l f  of 
the r ~ o p  raised upo11 the l a ~ i d s  t l u r i ~ l ~  tllc' y n r  1032 : ~ s  1li.u 1):ll.t of the  
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direct i ts  application to ally one of tlie debts. T h e  r ight  i s  lost if tlie 
par t icular  nppl ica t io~i  is not d i r w t t d  a t  tlie t ime of the  payment. ( 2 )  
If the debtor fai ls  to  make  t h e  a1)plicatioll a t  tlic t ime of t h e  payment, 
the r ight  to app ly  i t  bcloi~gs t o  tlie creditor.  ( 3 )  I f  ileitller debtor nor  
crcditor makes it ,  the l aw will app ly  i t  to  the  uiisecured debt o r  tlie 
one f o r  n-liicll the crctlitor's security is  inost lwecarious, or, a s  sonictimes 
ty ) rcssed .  nccortliilg to i ts  own view of the  intr insic  justice a n d  equi ty 
of tlic casc," c i t ing ilnnic,rons nutlioritics. S t ~ p p l y  C'o. v. Plumbing Co., 
195 S. C., 629. 

W e  t l i i lk  tlie oxceptio~l ant1 n s s i g m i e ~ ~ t  of error  madc  to t h e  charge 
of the court  below by defei ldai~t ,  inust be sustained. U'e th ink  t h a t  there 
vxs  co~iflicting test imo~iy as  to  tlw applicatiou of the  money, a n d  i t  was 
a q~wstioi l  fo r  the ju ry  to t l c t t ~ ~ n i ~ l c .  F o r  thc rcwsoiis g i w n ,  tliere mus t  
be :I 

S c \ r  t r ia l .  

.\I,UTRA LEXTH TUIISISR r .  W. W. TURSEI I .  

(Filed 20 September, 1033.) 

l)i\orcc F cl-P~wcedu~~ to enforce judgment for reasonttble subsistence 
ir br motion in the cause and not by independent act~on. 

Plaintitt' suet1 11rr l i u ~ I ~ a i ~ ( l  for reabonnblc subsistence uncler C. S., 1667, 
ant1 tlie 1)arties entcred into n consent judgment, approved by the court, 
1,roviding for tlie pnyment to the nife  of a certain sum monthly and 
maliinr su~'11 sums a lien upon the husband's real estate. The husband 
fniletl to makc p a y n ~ e ~ ~ t s  in accordance with the judgmcnt and the wife 
lwouglit n sc1)ar:ltc action nllrring :tbantlonment. Helsf, the husband's 
demurrer to the complnint in the wcond action was properly sustained. 
('. S . 311, the v i fe  bcinq remitted to the prior judgment. 

'I'lir plaintiff a d  clefelidant a r e  lnan ant1 wife a i d  wcrc marr ied 22 
-1pril. 19.24. T h e  plaintiff brings this  action under  C. S., 1667, a n d  
~ l f t ( ~ r  s ~ t t i u g  f o ~ t l i  the grounds i n  detail, p rays  "Tliat the court enter 
a tlcwec r c q u i r i ~ ~ g  tlie defcnda i~ t  to secure so much  of his  estate o r  t o  
I ) ; I ~  SO rilucli of his  carniiigs, o r  both, as  m a y  be p r o l m ,  according to 
11iq conditioll and  c i r c u i ~ i ~ t a n c e ~ ,  fo r  the beliefit of t h e  plaintiff herein 
; I <  :I reaso l~abl r  subsistence." 

T l ~ c  co~nplai i l t  alleges, i n  par t  : "'l'liat, as  hereinbefort, alleged, on or  
:11)011t J a n u a r y ,  1931, the  plaintiff lierciu iiistitutccl a n  action ill 
tllc Super ior  Cour t  of Buncombe County f o r  the  purpose of requir ing 
the defendant l ~ c r e i ~ l  to  p ror ide  her  with necessary sub:iiste~ice accord- 
ing to  his  1111~n11:: :111d r o i ~ d i t i o ~ i  ill life, and that  a t  thc A \ u g ~ l s t  Term, 
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1931, of the  Superior  Court  of I3u1lcoinbe County, a consent juclgrnc'i~t 
v-as elitcred siglletl by plaiutiff a d  dcfeildant and  their  respective a t -  
torneys, whereby the  dcfcndailt llcrc,i~r agreed to pay  'the s u ~ n  of s e w ~ l t y -  
five ($75.00), per  month  as  :I rca.oiiable allowailcp ant1 maiiltenal~cc>' 
f o r  plaintiff,  and  tliat pursuant  to w i d  jutlgmcnt the  defcndant mntlc 
said paymelit? un t i l  1 February ,  193:?, since whicll datc~, the  tlcfcutl:~llt 
h a s  wrongfully neglected, failed a i d  refused to make f l i r ther  p a y n t > r ~ t s .  
and  t h a t  hg reason thercof the  plaintiff Iicrciu has  becx xi t l iout  reawll- 
able main te~ lancc  and qupport and llaq bee11 c o n ~ p c l l d  to live nit11 her 
brother i n  the ci tv  of A i ~ I i e ~ i l l ~  ~ \ h o  was considcratc t.ilougli of 11cr 
u-elfare to  permit licr to l i r e  in  his honie, a11d tha t  s11cl1 nrol lgful  
f a i l u r r  aild refusal 011 the par t  of the tl(dent1ant ;rrno~lntq ill lan to  it11 

a b : m d o i ~ n ~ e i ~ t  by tlir  tlcfendant of the  plaintiff herein, as  coiltcn~platetl 
by section 1447 (this section is  erroneously statcd-the corirt) of tlicb 
Co~lsolidatcrl Statutes  of Kort l i  C'arolina, nucl that  the tlefe~idaiit. on 
or  about I February,  1933, ~ r i t l i o n t  faul t  011 tlic par t  of plailrtiff, i l l  

t r u t h  and i n  fact ,  abailtlonctl plaintiff, ant1 failed a l ~ t l  ~ l e g l w t e d  to pro- 
vide her  with r ~ a s o l ~ a b l c  s u b ~ i s t f ~ ~ l c ( ~ . "  

T h e  consent judgmci~t  of plaintiff and ilefelldaiit, a t  *iugust Twill.  
1931, before J u d g e  Stack, ref twctl  to ill the c.omplaint ant1 a 1mrt of 
the record, ill par t ,  is a s  follows: 

"'This c a m e  conlily, oil to  be llcartl hcforc his  Honor ,  -1. 31. St:rcli, 
fo r  t r ia l  lwforr a jury, and a f te r  tlw e m p n n e l i ~ ~ g  of the jury. the t2ourt 
h a r i n g  suggc stctl to the p l a i ~ ~ t i f f  a1111 tlic tlcfcntla~lt a ~ l t l  their  attorlley,i. 
tliat they e ~ r ( l ( ~ a ~ o r  to compromise a110 settle this  sui t  out of c20nrt, 
aild up011 t h r  suggrst iol~ of tlic c o ~ u ' t ,  the plaiiltiff :rgrcwl to accq)t  a i d  

. . . 
I t  is fu r thc~r  ortlcrcd by t h r  court that  the forilgoiug :Ilnonlits shall 

be a l ~ d  beconle a spccific 11cu uljoli a n y  a n d  all  real  cstatc ownctl b? 
the defendant a t  this time. 

I t  is  f u r t h e r  ordered and  adjudged by the court tha t  the cost, uf 
this  action sliall be paid by  dcfeiidant. A. M. Stack,  J u d g e  Presitliiig. 
W e  consent : (signed) Almyra  L. Turner ,  plaint i f f ;  W. W. Turner ,  t l ~  

f endant ;  J. C. Joyner ,  Zeb Pur t i s ,  a t tonicys f o r  p la in t i f f ;  Lee tk Let,, 
at torneys f o r  defeudant." 

T h e  clcfcndant tlernurred to the  c o n i p l a i ~ ~ t .  T h e  follonlllg judgn~ei i t  
was rendered ill the court below: 



" T l ~ i s  cnnec c o m i ~ ~ g  on to I)e licartl, and being heard bcfore his  Honor ,  
Fchlis E. Alley, judge Iioldi~lg tlic ro~u . t s  of thc S i ~ ~ c t c e n l l i  Jud ic ia l  Dis- 
trict, : ~ t  t l ~ c  1.c~gl11ar Ju11e T ~ I ~ I ,  1933, of t h r  S l ~ p w i o r  Court  of Bun- 
c*onlhc Couuty : 

. \11 t1  i t  a p p e a r i ~ l g  to  tllc~ court,  tlicl t l c f e ~ ~ t l i ~ ~ ~ t  abolt. 1i;imed filed a dc- 
1 1 1 1 1 1 ' 1 ~ ~  to thc, coniplaint filed ill bchalf of tlic plaintiff above naiuctl, 
a l l t i  i t  furtlirsr a p p c a r i i ~ g  tliat said co lnp l i l i~~t  is tlcfertirc ill tliat i t  
ql~o\v> on i ts  facc t h t  t h  said plaiutiff is without tlie capaci ty to sue ;  

I t  is t l ~ c ~ ~ f o r c ~ ,  up011 motio~r  of Im ck Lee, nttorncys fo the  defendant. 
c*ol14derctl, o r t l ~ w d  :111d adjudged, tliat tlic defendant 's demurre r  be 
:111(1 tlw sanicL i \  hereby sustwil~etl, this a c t i o ~ ~  tlismissed, 111d the  costs of 
tllis action I)(, tasctl against t l ~ o  plaiutifl', by the  clerk. 

T h i s  fl SJu~~cx, 1933. FEI.IX E. A 1 ~ , ~ , b ~ ,  J u d y c  l'residing." 
'1'0 tl~cx s ign i~ ig  of the f o r c g o i ~ ~ g .  jutlgulcl~t tlw p l a i ~ ~ t i f f  excepted, as- 

sip~lctl crrnr  n11t1 nppc~alotl to  tlw Supron~c' Court .  

(Filed 20 September, 1933.) 

Imldlord and Tcnant H +Sureties on bond t o  secuw rent Rcld not 
liable for rent for renewal period under facts of this case. 

The sureties on a bond to secure the ~ a y m e n t  of rent in  accordance with 
the terms of a lease, may not be held liable for rent fo>- a period subse- 
qntwt to the cspirntion of the let~sc wl~ere the lessee occupies the premises 
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Tllc only i swc submitted to tlw jury at  the tr ial  of the action \\.as 
ns follows: 

" ~ I I  n h a t  : ~ i i ~ o u ~ ~ t ,  if nnp, are t l ~ c  dcfelltlants, 31. 'I'. A l t l r i ~ ~ s ,  Osc:ub 
I:ov tien : ~ n d  Sobc l  L. Clay, ns sureties on the bol~d referred to  in the 
coll lplai~~t,  alitl tlicir assignee, H c l ~ r , ~  Vann,  intlebtcd to the plaintiff ?" 

Tlw court i l ~ s t r ~ ~ c t e t l  t l ~ c  jury that if t h y  bclie~ctl  the c~it lence,  and 
fo~uit l  the facts to bc as all tllc cvitlcucc tt311tlctl to sIic\v, they sl~ould 
n11swcr this imw,  $209.63, with i ~ ~ t r r c i t  fro111 3 1  Ma,v, 1929. Tllc plain- 
tiff csccptetl to this i n s t ruc t io~~ .  

T l ~ c  j n q -  nnsucwtl thc i ssw,  $209.63, \\it11 ilitcwst fro111 31 May, 
1929. 

Fro111 jnt lpl~w~rt  011 thc \ d i r t  that p l a i~~ t i f f  rcco\ .c~  of the defend- 
: I I I ~ > ,  11. T. A\ t l i i~~l ; ,  OS( ' ; I~  I ~ o \ \  tlc311 and 11~11l.y TTallll tllr !:mu of $209.63, 
uitli  interest f r o n ~  31 ?rI:~g, 1929, and the costs of the a c t i ~ ~ r ,  t l ~ r  plaintiff 
:11)pt':tlctl to t l ~ e  Sul)rcmc Court. 

I'~.1r Cr IrI.\\r. TIIV tleftwtlai~ts, 11. T .  .itkills : I I ~  Os rm I3owtlcii, atlnlit 
their 1i:ll)ility :IS surcatic~s 011 t l ~ c  1)olltl filed \\.it11 the 1)lailltiff by t l ~ c  
t l t f c ~ ~ t l a ~ ~ t .  C. B. West, for  tlie sum tluc! 1)lnintiff :IS rcnts for t l ~ c  term 
I\ I1it.11 i~spirr t l  on 3 1 May, 1929, to wit, $209.63 ; they t l c ~ ~ y  tht4r liability 
f o ~  tlw sum tluc :I!: r ~ l ~ t s  wllic~11 acrrucd after said datc, 'o wit, $i02.SZ. 

'I 'l~e 1~:1sc was 11ot r c 1 1 c ~ ~ 1  1):- tllc tlefc~~d:uit, C. 13. West, in  accord- 
; I I I C Y ~  \\it11 its pol-isiolis. Fo r  this rcasoll, ~~e i t l l c i -  tlic t le fc~~dants  nor 
their assignee, Henry  Vann, nrc liable for  the rents nhicli accrued nfter 
tlic csp i rn t io~i  of the lcasc. Tliere n n s  110 error ill tlic i n s t r u c t i o ~ ~  of 
tllc court to tllc jury. The judgment is affilsmetl. 

S o  error. 

E. A.  HOLLASD ASD WIFE, ABBIE HOLLAND: W. L. HORX A X D  WIFE, 
ISLI%AI3l*:TH HORS: W. L. HORS, MAEEL (1. FISHER, CITIZENS 
RANK AND TRUST COJIPANP, AKDREWS BUILDIYG ARTD LOAS 
ASSOCI.4TIOS. D. H. TILLETT, TRUSTEE (ORIGISAL PUIYTIFFS) ; - 4 x ~  
1103113 MORTGAGE C'OJIPAKP. JEFFERSOS E. OTT'ICN, SUBSTIT~~TED 
TRUSTEE : ASD S. 11. HOILiKD ASD WIFE, EIJZA HOIILAiYD, v. H. L. 
DULIS ASD T. .T. HII.L, TRUSTEE. 

(Filed 20 September! 1933.) 

Bills and Notes C a-Re-assignment of note after mntu~it:i held novation, 
and assignee could not maintain position of holder in due course. 

Tlic nialiers of purchase money notes executed a duly registered deed 
of trust to A. as security, and later conveyed the lanlls to A. in full 
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pnyment. A. trm~sferrecl tlw nott~s ill tlur course as  c~)llaternl for n tlcht 
tlue n company. -4. tllt~reaftcr I)o~,ron-cd money from B. n member of t l ~ c  
company, anel paitl t l ~ c  debt to t11c co~ilpnliy, rind assigiled tlle mortcaw 
notc to  B. afttsr maturity for the I>orrowetl ~noney. JicTd, B. could not 
~naintain t l ~ r  positio~i of ;l 1loltlt.r ill due course of the mortgage note :Ill11 
\vas not entitlctl to forcc.lose as  against the lit~llors :111c1 ~ ' : I I ~ ~ C C S  of A. 
who took the 1:lnds ~ i t l l o u t  noticr, I3. having beell assigned tl1' note :rfttLr 
maturity, and the 1xl!.lnt~nt of tht) (1tW to the company, ant1 the nssignmcl~t 
of the mortgage note to B. constitutil~: ;t ~lor;~tiolr as  fa r  ;IS tlle r i d ~ t s  of 
A.'s lieiiors : I I I ~  grantc~cs n-cl'c t~ ) l~cc~r i ic~ l .  

~ P E A I ,  by defentlalits fro111 ( ' l m n o n l ,  .I., a~rt l  a j u ~ y ,  :it . J I I I I ~  T ~ , I  111, 
1033, of CHEROKEE. S o  error .  

T h e  issues wbmi t tcd  to the ju ry  r111t1 their :IIIS\ \  t>rq t l l iwtn.  11 ( w 3  ; t i  

follo\vs : 
"1. D i d  W. 13. Fislicr a i d  nift.. Leila Fisher ,  r c w i ~ c  :111il tako tit113 

to thosc two tracts  of ln~ i t l  tlescrihccl ill pa ragraph  1 of t l ~ c  co l~ i l ) l a i l~ t  
on or  about 5 Decemlwr, 1923, f r o m  S. M. Hol ln l~ t l  a w l  x i f c  El iza 
Hollantl,  ill ful l  p a y m c ~ ~ t  ant1 satiqfaetiol~ of the tv  o w - i t ~ s  of I I O ~ P P  a1111 
the two deeds of t lus t  t o t a l i ~ ~ g  $2,800, tlic said tlcetls of t rust  hciug 
recorded i n  Rook K O .  74, a t  pagcs 152 ant1 154, rc~spcctirely, of Pllerokcc 
County registry, a11d did tlic par t ies  to tlils t ra l lsact io~l  a g r w  :i~ltl intc~l t l  
to cstiilgui& aud  cancel the  i i l t lcbted~les~ ant1 tlw dectlz of tru*t rc3pltx 
wlltilig t h r  intlchtctl~lc~ss of $2,800 m ~ d  as  csecutctl f r o m  S. 1 1  I f o l l n ~ ~ t l  
a11d n i f c  to MT. B. Fisher  and  n i f e ?  , I n s n e r :  Yes. 

2. I s  the  defeudaut H. 1,. Dul in  tlic l~ol i ter  of tht. FToll:rl~tl ~ ~ o t c ~ i  
due course, as  :rllcgctl i n  tllc :illsn c,r ? >ilisv c r  : KO." 

1 ' ~ n  C ! C R I . ~ ~ .  JVc t l ~ i d i  the, pr i~wipwl quest io~l  i i ~ v o l v c ~ l  is ;I.; iollo\\-s: 
Where  inakcrs of 1 )~uc l ias r  m o ~ ~ c y  llotes to  A\. fo r  la1111 c~scw~tcvl tluly 
registered clcctl of t rust  t o  eecurr s:lme, and later  couvcJy the  la1111 to -1. 
a11d wife, iii ful l  pap1c i l t  of tlit: iiotcJs, call B., who took :r l l  a s i g n ~ i ~ c ~ l r  
of the  llotcs fro111 .I., a f tc r  n ~ a t u r i t y ,  m a i u t a i ~ l  the l ~ o s i t i o ~ l  of :r 11oltlt~r 
i n  due course a11d foreclose thc  tltwl of t rust  as  ag:rirlat lic8l1o1.s l r ~ i t l  

grantees of A. autl \ r i f e ?  Tl'c tliiiik not under  the fac+ts ant1 c.ircun- 
stances of this  case. 

W e  th ink  the plaintiffs' e v i d c ~ ~ r e ,  u l m l  111otio11 of i io~lsui t ,  C. S., >G;, 
suficicnt-also eridci~cc. t e i l d i ~ ~ g  to slio\\. l a rk  of actual  lil~o\\.letlge oil tlic, 
part of plailitiffs, who n-rxrc p u r c l i a ~ e r s  of the  land. T h e  peremptory 
instruction by thc  rourt  b ~ l o n -  t h t  there ]\.;is 110 el-itl~nce tha t  the  tlr- 
fcwtlant 1Mi11 was the holder of tl1c1 TTolla~itl notr8s given ti3 Fisllc'r ill 
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tl11c5 cao1118ac~ \\.:IS c40rlwt. T o  ho sure Fisl~cir lratl t r a ~ ~ s f ( w c d  tlic ~iotos 
i 11 t111c. c o 1 1 1 ~  ;IS rolla t o ~ x l  to scc.nrc3 ir 1 1  i~ l t lvbtcd~icw 11(, onctl to I\ndcrson- 
I ) ~ r l i i ~ - l - : r r ~ ~ ~ ~ l l  ( ' o i ~ i l ) i ~ ~ ~ , v .  Fis lwr,  > ~ f t c v  tlw n ~ ~ r t u r i t y  ( f tlicw ~ ~ o t c ~ s ,  
l~ai t l  rh(2 ii~tl(~l)tctlllcss tluc! 1)y 11in1 to .\~i(l~~rso~~-T)ulii~-Y:~rl~cll Company: 
\\.11o 11c.lrl t l r c w  11otc~ a s  rolls tcwrl. 'I'11(y n.(w osti~rgui:~Iictl so f a r  as 
l)lui11 tiffs, l)urc~llascw of thc~ la11t1, \vcr(, cao~icc~~lctl.  Tlw 1 w ~ r s a c t i o n  b(,- 
t \ v ( ' t b ~ i  Fis l r(~r  :11i(1 ( I v ~ ' ( ~ I I ~ ; I I I ~  1)ulin was :I I I C T  o~ io ,  c o ~ l s t i t u t i ~ r g  21 11o~t1- 
t i o ~ l .  .\I1 t l~c> c'vitl(z~lc*c! \\.;IS to thc, offcct that  l)lai~ltiffs,  7.vl1o were 1)111'- 
c~llirsc~rs of tll(' 1:111d, 11:rd 110 actll:ll k l ~ o \ \ . l ~ d g e  of tll0 1)1('dg( of t l l ( '~? llotf's 
to I h l i l i ,  w l i i r l ~  took p1ac.c a f t w  ~ i i a t u r i t y ,  a l l t l  a f t c r  t h r  i ~ ~ t l ( ~ b t r t l ~ l c s s  
to . \ ~ ~ ~ l ~ ~ ~ ~ ~ o i ~ - I ~ ~ ~ l i ~ i - ~ ~ n r ~ ~ t ~ l l  C ' o ~ i ~ p a i ~ y  was l~:ii(l. 

\\'c Iiav(' rc~rtl  tlic r c ~ o r t l  a11t1 thcx :rMc hric'fs of t'o111iw1, 11ut i l l  the 
11-i;11 :lilt1 j n t l p n r c ~ ~ t  of the' ronrt  holo\v, fi~itl 

So t~IXl~Ol3. 

. \ I ~ I ~ E . ~ I .  1)). lV. I ) .  . l ) r~~t l t ,u ,  g u d i a 1 1  ( ( ( 1  / i f ( r t t t  a11t1 otliws, f roni  S t t / ( i l l ,  
, I , ,  i ~ t  ( '11;11iih~s. ili ~ ~ 1 i z ; i h ~ t h  ( ' i ty, S. C'.. (111 1 S J ? ( ~ b ~ x a r v ,  1933. Fron i  
( ' t ~ o \ v . \ s .  l ) i s ~ i ~ i s s ( d .  

r 7 I l l i s  l u o t w d i ~ ~ g  \\.;IS h'gl111 by lwt i t io~ i  f i l d  by tlic l ) l a i ~ ~ t i f f  ~vitlr the 
c#lcrl< of th(3 Superior C m r t  of ( ' l io\va~i ('oullty, ;11rt1 \\.as t ra~ ls fcwwl  by 
s:litl rlcrk to tl1c3 rivil  issue! tloc.lrcat of wit1 court fo r  thc. t r ia l  of ~HSII ( 'S  

~ ~ ; ~ i x c ~ t l  I)!. tlic llloatlings. 
0 1 1  tlrcl f : l c~?  i~ll(gctl i l l  his pc'tition, the p l a i ~ ~ t i f f  pragctl f o r  all ortlcr 

;~llu\\ . i i lg 11i11r ;IS g u a r d i a ~ i  credit fo r  cer tain sunis of m3ncy n.lii~li  110 
Ii;~tl t1t~l)ositocI as  guartlinlr i ~ r  ccrtaiu banks, i11rt1 n l ~ i c h  Iiiltl h c ~ i  lost I)g 
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G a r y  pa1'ty to  this  l ) r o c c ( v l i ~ ~ p  I t  is liot allegcd ill the  a1isn.c.r filed by the 
tl( ,fel~tla~it::  tlrat t l ~ o r e  ]la!: ~ ( T I I  a ~ I I W ~ ~ ~ I  of the bo~rtl. A \ t  most the s u r c t ~ '  
i ;  o i~ l j .  ;I 11ro1)~r 1)artj-. T l ~ c  ll~otioli  of the tlc~feudants tha t  tlw surety b(8 

111atlt. ;I 1):wry 1va.Q ntldrc~ssc~l to tlic. discrct iol~ of the court .  X c I l i t o s l ~  
S. (-'. I ' ~ ~ : ~ c t i c ~ t ~  c\. I'rocwluro. 11:1g(' 1S.i. F o r  this  rrasoll, thc~ rrfnsal  of 

A \ ~ ~ ~ ~ ~ ; . \ ~ ,  by plaiiltiff f rom ( ' 1 ~ 1 n o 1 1 ,  J . ,  :rt lIz1rr11 Term,  1933, of 
G 1 t . i ~  . i ~ .  A\firriie(l. 

'This is all actiou to  recover tlmnages f o r  personal ill juries suffcretl 
I,?- t l ~ c  l~lnilitiff while sllc wa. riililrg i n  a11 : ~ ~ t o m o b i l c  drive11 by the 
c l c f c ~ i ~ l a ~ l t ,  a:: h is  gucst. 
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WIA sr.ow C'o. 2'. CUTIXR. 

T h e  illjuries suffered by tlic plnintiff wcrc causcd hy n head-on col- 
lision betweell the au tomol~i l r  ill vhicl l  shv was ritling a n d  nnothcr 
automobile. 

T h e  al legat io~is  ill the ( * o ~ l ~ l ) l : t i ~ ~ t  tha t  tlie ~ o l l i s i o ~ l  l)etuw11 the  t n o  
:~utomobiles was caused by thc. n e g l i p e ~ ~ c ( ~  of the t l e f e n t l a ~ ~ t  i n  fai l iug t o  
dr ive his  automobile off the  higlin v, a11t1 thus  avoiding; t h e  c o l l i s i o ~ ~ ,  
were denied i n  t h e  answer. 

A t  the  close of the  c v i d c ~ ~ c t ,  f o r  tlic plaintiff, t h e  dcfenc an t  rnovrcl fo r  
jndgmcnt dismissing t h e  action as  upon nonsuit,  O I I  t he  gronntl t h a t  t h e w  
was n o  evidence t c ~ l d i n g  to s u s t n i ~ l  the  cause of action alleged in the  
complaint.  T h e  motion was allowed, and  plaintiff cxcep etl. 

F r o m  judgment  dismissi l~g tlie fiction, t 1 1 ~  p l ~ i ~ ~ t i f f  anpc.;tl(~l to tlle 
Supreme Court .  

M o o d y  & X o o d y  f o ~  p l a i d i f .  
J o h n s t o n  & H o m e r  f o ~  de fendan t .  

PER C U R I ~ I ~ I .  A\ll t h e  evidence offered by the p la i i~ t i f i  a t  t h e  t r ia l  of 
th i s  action shon-ed t h a t  when h e  observed the  approaching automobil[b, 
t h e  defendant  d r o w  h is  automobile, i~ which t h e  plaintiff was r id ing  a:: 
his  guest, on t h e  r igh t  side of the  highway, leaving anlplc space for  
the  dr iver  of the  approaching automobile to  pass i l l  safety. T h e r e  was 
no evidence tending to shorn a s i t u a t i o ~ ~  i n  which defendani was n e g l i g e ~ ~ t  
in fai l ing to  dr ive h i s  autornobilc off the  I ~ i g h w a y  onto thc ,&odder. IIc 
had  a r ight  to  assume t h a t  the dr iver  of the approaching automobile 
~ r o u l d  dr ive to his  right,  a d  thus  lms.3 liinl without  a eo l l i~ ion .  Shirlc!/ 
2'. A y e ~ s ,  201 S. C., 51, 158 S. E., 340. T h e  judgment tliwiiwiiip tl~c. 
action i s  

LIffirn~ecl. 

(Filed 20 Sel)tembcr, 1033.) 

Claim a n d  Delivery C c-Motion for  sale of property pending trial held 
addressed to discretion of co111.t. 

Plaintiff took l?ossession of certain mules from defendant by claim and 
delivery and tlie execution of the statutory bond, and moved that  t h ~  
iuules be sold and tlie groceeds of sale held pending tlie determination of 
the issue of title between the partie-. Held, even if  tht. court had the 
11o\\-er to order the sale of the mule.. over defendant'!; objection, thc 
motion was addressed to the discretioil of the court, and the court's rct- 
fnsal of the motion is not re~ icnable .  
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A\~,~,t:ar, by pl:iil~tiff f r o m  Urcrnltill, .I., :it X a y  Tcrm,  1033, of BE.II.- 
IWRT. 11firnlc.d. 

T h i s  is a n  actloll to rccol-er f rom the  tl(~fent1ant possessiori of two 
iliulcs wl~iclr 11:ttl been sold by the pl:~intiff t o  the defendaut, ant1 whicli 
hat1 I)een co l i~c , jcd  by thc tlcfc~itl;~iit  to the plaintiff by a chattel niort- 
gage to ,securt8 :i iiott. fo r  tlic b:~la~ic.c> tllie 011 t h e  purchasc price f o r  said 
11111les. 111 111,  aliyner. the d c f e ~ ~ t l : ~ ~ l t  tlmictl t h a t  l)laiiltiff waq ciit~tlctl  
to rccol-cr rllc ~jossession of tlic saitl mules. 

,\t the dat(1 of the  c o m ~ r ~ r w c e n ~ e n t  of the action, thc mules tlesc~ilwcl 
i l l  t 1 1 ~  c o r ~ i ~ ) l : ~ i i ~ t  n e r c  take11 fro111 t l ~ e  possession of the  tleferlda~it 1, 
tllcl sheriff of 13caufort County, uutler a n r i t  of c laim a n d  delivery, a i d  
tlclil-erctl t o  tlic plaintiff, who liatl filctl ill tlic actio11 tlic u n t l e r t a l r ~ ~ ~ g  
required by statute. 

TVllilc thc a c t i o ~ i  was pe~idi i lg  f o r  t r ia l ,  the  plaintiff 111ol-ct1 fo r  :ill 

ort1c.r t h a t  tlic ~uul ( , s  be sold by a commissioilcr appoiiitcxl by the court.  
: I I I ~  that  the I ~ ~ O C ' C E ( I S  of the  sale be held await ing tlie t r ia l  of the issue$ 
r : r ~ w l  by the  plcadings. T h i s  motion n-as denied, and plaintiff rxccptctl 
; l i l t 1  :ip1~~:11(~,1 to tlir  Supreme Court .  

I'M C : I . K I . \ ~ .  Tlicre was iio crror  it1 the rcfusal of the jutlgc' to :~l low 
l)laiiitiff's m o t i o ~ ~ .  

E:\-en if the judge hat1 tlic l)o\\.er to allow the motioii, o w r  the objccd- 
ti011 of t lc l fei~t la~~t ,  i ts  cxercise \\.as within t h e  discretion of tlic judge 
; t ~ i d  fo r  that  rcasoil is riot subjcct to rel-iew by this Cour t  011 p1:rilitiff's 
: ~ p l w a l .  T h e  n p l ~ e a l  must  be 

1 ) i ~ x n i ~ ~ r r I .  

('. 1: HOI,DEI< A X D  ('. 11. HOLDER 7.. HOME MORTGAGE COMPANY, 
V S LIIITAKT, SUBSTI'KTE TRUSTEE, A X D  FRED MOORIC. 

(Filed 20 Se~~temher,  193.3.) 

.in in junc t io~~ will ordinarily be continued to the l~earinq \\ here serlous 
controversy esists, and dissolutio~l inax cause great injury to plaintiff 
and continuance rewlt  in no harm to  defendant. 

A \ i ~ ~ ~ ~ . : 4 ~  I)> plaiiitiffs f rom C ' l ~ ~ t ~ c n f ,  ,T., a t  J u n e  Term,  1933, of 
C H  EROXEE. RET-ersed. 

I?. L.. PA i l l i l ~ s  for p l a i a f  i f f .  
TI7. A .  Derin.,  J T . ,  and  Gray cC. C ' l ~ r i s f o p h e r  for de f endan t s .  
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PER CI RIAAI .  T h i s  is  a n  action brought by plaintiffs against d ~ ~ f c n ( l -  
an t s  to elljoin defendants f r o m  foreclosing a certain t l w l  of trust 011 

n house and  lot of plaintiffs' i n  the  t o ~ r n  of Murphy ,  S. C'. -1 res t ra i~ i -  
ing ortlcr was granted and on the hcariug the defendant 3 demurred 0 1  (' 

f ~ n u s  to  t h ~  complaint and  amcntlctl complaint on the grouitd that  it  
failcd to s ta te  facts  sufficient to constitute a cause of action. T h r  court 
below sustained the dcmurrc r  an(l  i l l  th is  w r  t h i i ~ k  thcrc was error .  I f  
defendants n.al~tetl t h e  complaint mntlc more definite or a hill of par t icu-  
lars, they s l~ould ,  on motion to the court l)clow, I l a w  ~ c q u c q f t d  R : I I ~ I ( , .  

T h e  compla i l~ t  we think is sufficient to stntr n c3:~usc of ar t ion.  tl1o11p11 
somcnhat  i~~t le f in i tc .  

W e  do ]lot discuss the  facts  set fo r th  in  tlicl plr~atlii~gs, 2s t l ~ r ~  cG;tt.c goes. 
back for  a hear ing  on the merits.  Tl ie  jutlgnimt of tlic court h r l n ~ v  i ,  

R c ~ c r s c t l .  

2. Same-Mortgagee making al)penrancr nithill six nlontl~s from wrvict. 
by publiration is not barred by forc~ioburc of tax sale certificate. 
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Parcel" in tliat certaiii deed of trust recorded in tlic office of the register 
of deeds of Hcilderson County in Book S o .  128 a t  page 625 of Mortgagrs 
and Deeds of Trust, reference to wliicli is liereby expressly had for a 
iiiore particular descriptioii of said l a i d  and premises, autl the saint3 
being all tlie lai~tls  ouiied 011 1 May, 1929, by D. S. Hi1debr:llltl ill 
Hooper7s Creek Township, said cou~i ty  and State. 

,\nd you will furtlier take notice that  you arc required to nppear, 
lmsent, set up  aud defend your respective interests and c aims in and to 
saitl property ill six months from the (late of this iloticc, or bc forevcr 
bayred and foreclosed of ally and all interest in or clniins t o  the prolwrty 
ithove referred to, 01, the proceccls of the sale tlicrcof. 

This the 19th dny of .\pril, 1932. 
J. P. FL~~~TCHER, C'1et.X. Y u p c r c ~ t *  Cout.1. 

The defei~dauts, I). S. Hildcbrand and his wife, 0. S.  Hildebraiicl, 
failed to file an answer to tlie cornplaint witlliil tlic tiine r ~ q u i r ~ t l  by 
the summoils ~vliicli x a s  served on them, :uld 011 13  June,  1036, 011 

ii~otion of tlie plaintiff, judgment by default was rendered in  the actio~i 
i~gainst them. I t  was collsitlerctl, ordered and adjutlge(1 by the court 
that plaintiff lint1 a lien oil the land tlcscribcd ill the colt~pl:tii~t for the 
sum of $7SO.45, with iuterest and costs, and that saitl l a i d  be sold bj- 
a commissioi~er appointed by the court for that purpose to satisfy said 
lieu. I t  ~ v a s  further considerccl, ordered, adjudged aiitl clecrectl by tlic, 
c30urt that  the dcfeiidaiits, I>. S .  Hildebrand i ~ l ~ d  his wife, 0. S. Hildc- 
brand, and ' ( d l  otlier persons claiming by, tlirougli or undcr tlic saitl 
defeiitlants bc forever barred and forcclosetl of all equity, riglit : u ~ l  
title in and to the said l a i d  referred to in the coniplai~lt." 

Pursuant to said jutlgme~it and dccrec, the land ilrscrilml i11 the COIN- 
plaint was sold by the commissioiler appointed by tlic court for tlint pur- 
pose oil S I l u g ~ ~ s t ,  1932. ,It said salc, Wilcy B. Brown was the last 
nud highest bidder for the land i11 the sun1 of $1,060.00 Tllc salr wa* 
duly reported by the conimissioi~er to tlie court, and confirmed on 1 U  
September, 1932. Pursuant to the order coiifirlning tlic sale, the land 
was conveyed by tlie commissioner to the purchaser, who liacl first com- 
plied with his bid by paying to the comnlissioncr the anloullt of his bid 
in  cash. The  commissioner thereafter filed nit11 tlie c o ~  r t  his filial rc- 
1)ort slioming tlie payillcilt by him of the u ~ ~ ~ o u ~ l t  due to ilie plail~tiff 011 

account of tlie tax-sale certificate, ailtl of tlie costs of tlie action. Tllc 
balance, to wit, $16.33, x a s  depositecl by the rommissio~ici- with the c l ~ r l i  
of the Superior Court of Henderson County. 

Within six nlontlis from the date of tlie first publicatic~~l of the noticc 
to all persons claiming any iuterest in tlie sitbject-mattel. of tlie action, 
to wit, on 7 October, 1932, C. N. Walker, trustee, and the Wachoria 
Bank R. Trust Company filed ail a ~ ~ s n - e r  to the complaii~t ill this action. 
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I n  this answer it is alleged that on 9 January,  1931, tlic defentlailta. 
D. S. Hildebrai~cl and his wife, 0. S. Hildebrand, collrcyed the 1a11(1 
described in the complaint to C. S. Walker, trustee, by deed of trust. 
to secure an indebtedness to thr  Wacliovia Bank & Trust Compni~y ill 
the sum of $65,000.00, and that said deed of trust was duly record~d ill 
the office of the register of deeds of Hc~~clerson County in Book KO.  1 2 %  
a t  page 625, prior to the commencemei~t of this action. The Wac~1iori:l 
Bank 6: Trust  Company tendered to the plaintiff thc su~ i i  of $968.37. 
in full payment of the amount due tlie plaiutiff on the tas-sale certificate 
described ill the complaint, which sum the Wachovia Bauk & Trust 
Company had deposited with the court, contrmporaneously with tlicl 
filing of its answer. These answering defendants prayed tliat the plai1~- 
tiff be required to accept the amount tendered by the Wachoria Ba11k k 
Trust Company in full paymelit of the amount due him and that thc 
judgment rendered in the actiou on 1 3  June,  1932, and all subscquciit 
proceedings thereunder be set aside and vacated. 

The  motion of the answering defendants for judgment ill accorda~we 
with their prayer, together with the reply of Wiley B. Brown, tlle p r -  
chaser a t  the sale on 8 August, 1932, was heard by the clerk of the 
Superior Court of Henderson County oil 23 No\umber, 1932. On tlic. 
facts found by the clerk a t  said heariilg, tlie motion was denied, a i d  the 
answerilig defendants :ippealctl to the judge of the Superior Court of 
Henderson County. 

At  the hearing of this appcal, at March Tenii, 1933, of the Sul)erior 
Court of Henderson Cou~ity,  on the facts fouutl by the judge, it n.a> 
considered, ordered aud adjudged "that C. N. Ta lke r ,  trustee, Iioltl~ 
the legal title to the lands described in the complaint and in thc tlecatl 
of trust csecuted by the defendants, D. S. Hilclebralid aiid his wife, 
0. S. Hildebrand, and that  the Wachovia Bank & Trust Conipaily 
holds a lien 011 said land for tlie paymelit of tlie sum of $65,000.00, wit11 
interest thereon, and as the holder of said lien was entitled to retlecwi 
said land and property from sale for tases." 

I t  mas further considered, ordered and adjudged "that tlie judgr~ient, 
orders and proceedings herein atlrerse to the claims, interests and estate 
of the said C. N. Walker, trustee, and the Wachovia Bank & Trust Com- 
pany be and the same are hereby set aside, reroketl and ~ a c a t e d ,  ant1 
said judgment, order of sale, sale, confirmation of sale and deed of E. Mr. 
Ewbanks, commissioner, are adjudged to be ineffectual to affect or bar 
any rights, or interests of tlle defendants, C. S. Walker, trustee, ailti 
the Wachovia Bank & Trust  Company in  alld to said property." 

I t  was further considered, ordered and adjudged ('that the taxes. 
penalties, interest and costs on said property for the year 1929 haye heell 
paid by the Wachoria Bank & Trust Company, slid that said land i. 
free and discllarged of the lien of said t a w s  for the year 1929." 
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I t  was fur t l icr  considered, ordcrcd 211tl adjudgctl "that t11e f u ~ ~ t l s  tic- 
1)ositctl n.itll t h e  clerk of this  court by the  said W w l ~ o ~ i a  B a n k  & 'Trnst 
('oinpany be pait1 to Wilcy B. 13ron I I  in  rci i~~bursemcrl t  of thc :lllloullr 
of tlw t a s ,  penalty, i l~ te res t  a11d costs." 

F r o m  this j u t l g n i c ~ ~ t ,  plaintiff ani1 t l i ~  t lcfei~t lai~t ,  1Tilt.y 13. I3rou11. 
:~l)pt'alctl to t l ~ c  Supreme Court .  

I: 'wbu~X.s c(: Il'ecX*s f o r  p lu i i l f i f l .  
,\'anfor(/ 11'. 11rocrrl unrl J .  11'. l l a y ~ ~ e s  f o r  tlrfcizcluwt, Il 'ilcy 11. f11.ov.11.  
(;ro?,,qc 11. I l 'r iyh t  u n d  H O I I ~ P ,  I 'a~ .krr ,  R e m a ~ d  d: I ~ ~ u l l o s c ~  fov (I(,- 

fo/ct l t infs ,  ( ' .  .\'. 1I'ctlkcr, f n t s t ~ r ,  ciictl 117aclro~-ia Iln11l. cF ' l ' lwst ( ' o rnpur t !~ .  

('assort. , I .  'I'llc jut lgnw~lt  ill this actioil ~ ~ l ~ d o r c . t l  011 13 ,Jui~ca, 1931, 
is  d i d  a n d  effective f o r  a l l  purposes ns against the  clcfvdnnts ,  I). S. 
IIiltlcbrantl a i ~ d  his  wifc,, 0. S .  IIiltlc1brnntl. 1 ' 1 1 ~  lan~tl deseribctl i l l  

tlicl tax-sale certificate owned by  t h e  p l a i ~ ~ t i f f  a t  tlw e o i r r n c 1 ~ ~ c c m c ~ ~ t  of 
this a c t i o i ~  was listctl fo r  taxat ion f o r  tlic y ( w  1029 ill tlw 11:1nw of thc' 
tl(4eiitla11t, I). S. Hiltlehoiitl .  'I'liis t l t , f c ~ ~ t l a ~ ~ t  ant1 his  wife, 0. S. ITi ldv 
hant1,  \wro  n ~ a t l c  t l c f c ~ ~ t l a l ~ t s  ill t l ~ c  action as  rcquirctl hy statuto. S. ( ' .  

('otlc,. 1031. scv. $037. S u ~ ~ ~ i n o l ~ s  was duly s c r ~ c ~ l  011  both d o f ( ~ ~ ~ t l a ~ ~ t s :  
t11c.y failed to filr a11 a11swcr to cornplaint n.liirli \vas duly \.erifictl. 
: I I I ~ ~  filctl a t  tl~cs c.olllnicl1c.eiiwllt of t 1 1 ~  ac3tio11, wit11i11 thc, tiirlcx rcquircvl 
i!y tl~c, s u n ~ i l i o ~ ~ s ;  fo r  this rcason, the plaintiff Jvas c ,~~ti t l (vl  to ju t lg rne~~t  
I)y tlvfault ~ ~ g a i ~ ~ s t  t l ~ c w  t lc fcu t la~~ts  011 tlirl r:luscX of action :~llcgcd ill thtt 
wlnp1:~iilt. S. ('. ('ode, 1031, SW.  i3037(al)L). T11r t lcf lwtla~~ts ,  1). 8. 
H i l t l c l ~ ~ ~ a ~ ~ c l  a l ~ t l  his  nif(1, 0. S .  H i l t l c b r a ~ ~ t l ,  hy ~ . i r t l w  of t110 ~ u ~ ~ I I I ( ' I I ~ .  

o ~ v ~ ~ c r  of tlw s t i d  land i n  f w  siiiiplc, f ree  f rom a n y  a116 al l  c l a i n ~ s  of 
1 1 1 ~  t l c fc~~t lan t s ,  I>. S. H i l d t ~ l ) r a i ~ t l  a i ~ t l  his  n.ifc, 0. S. H i l i l c b r a ~ ~ t l ,  or of 
;illy ~ I P ~ S O I L  clain~illg. I I I I C ~ C ~  tl~tliil wlio lias fnilctl to filr a11 allswer to  
t l ~ c  colnplai i~t ,  w i t l i i ~ ~  six I I I O I I ~ ~ I Y  fro111 tlw pnblication of t l r ~  ~ ~ o t i w  r ~ -  
cluir t~l  b?. statntc,. S. C. ('ode, 1931, s c ~ .  8037. C:~l,y I - .  I la~.rnor l ,  204 
S. ('., 226. 167 S. E., 796;  Oric~rgc ( ' 0 .  1 . .  Il'il.solr, 202 5.. ('.. 424, 16:i 
S. E., 113. 

the c o n i p l a i ~ ~ t  a t  the date  of the c b o r ~ ~ m e ~ ~ c c m e ~ i t  of the nctio~r, : I I I ~  who, 
w i t l ~ i n  six nio11t11s a f te r  the publication of the  l~o t icc  to siic.11 p c ~ s o n s  :I> 

required hy thc statute, filed n i l s w r s  to the  c o n ~ l ~ l a i ~ ~ t .  
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The clefendant manufactures a brand of plug or cliewing; toLawo know11 
as "Alp~) le  Sun-cured." I t  sold some of this tobacco to 7 .  Ti-. Smithcr- 
man, n ~vliolcsale niercliant in Winston-Salem, who in turn sold it to 
Norman Ihotl irrs  a t  Enst Bend, ill Tadkin  Coullty. 011 4 June .  1921, 
the plaintiff bought a plug of it from Sor lnan Brotllrls and retnrnctl 
to his home, which is about a mile from East  Bend. He offered cri- 
tlence tending to slio~v that a t  1 :30 o'clock while going back to East  
13end lie put a par t  of the plug in his mouth to bite off a chc~v and 
"jerked the tobacco," when a fish-hook wliicli was enlbetl led in  the plug 
"stuck 011 the inner side of his lip and came out on the outside"; that 
~ v i t h  the fish hook and the tobacco he went to a physician who removed 
the hook; that  after its remoral, the plaintiff "prized tliv tobacco open" 
: ~ n d  found a mark inside "nll~ere tlie fish-hook had been 1~+1g"; that. on 
tlie end of tlie hook there was a piece of string about two inches long; 
that he suffered pain, was given anti-tosill to prevent tetanus, hat1 tlif- 
ficulty in opening and closing his mouth, ant1 romplainetl of ~tiffneqs in 
his jam and neck. 

The defendant introduced witnesses who explailied tlle proress of 
inanufacture by the approved mctliods of modern machinery and offerctl 
testimony tcnding to show that  the defendant was not negligent but usctl 
due care ill the manufacture of its proclucts, arid that the plaintiff's 
injury was not the result of any neglect of duty on its part. 

The  defendant in apt  time   no red to dismiss the action ac 111 race of 
ilonsuit ; the motion was denied and tlie defendant escep-ed. 

Two issues were submitted to the j u y  and answered as f o l l o ~ r :  
1.  Was the in jury  to the plaintiff, Janies C. Corurn, c a u v d  by tlic 

negligence of tlie defendant R. J .  Reynolds Tobacco Company, as allegctl 
in the complaint? A. Yes. 

2. What  amount, if any, is plaintiff, Janws C. Corum, entitled to re- 
cover of the tlefendant, R. J. Reynolds Tobacco C o m p n ~ y ?  A. $1.200. 

Judgment for plaintiff; appcal 1,- defendant. The  seT ern1 ~scept ions  
are rcferrcd to in the opinion. 

A ~ ~ a r s ,  J. The appellant noted a  umber of cscept ion~ during tlie 
trial but the basal controrersy relates to the motiou for nonsuit, the Jc- 
fendant contending that the record contnins no adequate cvidenre of 
negligence which is  actionable. We hare  repeatedly hvld, in accord with 
the general principle, that  the fact of personal in jury  is lot regarderl as 
proof either of negligence or of prosimate cause, and that n mere conjcc- 
ture will not support an action for tlaningcs. Qrimes 7>. f'onrh Cn., 20:; 
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S. C., 605; Rounfrcrc 1;. F o u n f a i n ,  ibid. ,  331. The plaiiitiff, however, is 
not required to make out his case by direct proof, but may rely up011 
circun~st:mces from which a reasonable inference of negligellce may be 
drawn, Dail c.  l'a,ylor, 151 N. C., 284; I'ewy v. Bott l ing Co., 1 9 6  X. C., 
173. in whicll eveut the evidence must be interpreted most favorably for 
the plaintiff, aiid if it  is of such character that  reasonable men m q  
form clivergent opinions of its import it is customary to leave the issue 
to the filial award of the jury. 

There are many decisions to the effect that one who prepares ill 
bottles or packages foods, medicines, drugs, or beverages and puts them 
011 the market is charged with the duty of exercising due care in the 
l~reparation of thcsc commodities and under certain circumstances may 
be liable in damages to the ultimate consumer. Broadway c. Grimes,  
204 S. C.. 628; Broom v. Bott l ing Co., 200 N .  C., 55; Hal-per 71. B d -  
id, 19s K. C., 448; Grunt v. B o f t l i n q  C'o., 176 S. C., 256; Cad~zcel l  v.  
Botiling WovXs, I74 S. C., 324. 

1 1 1  thls case tlie plail~tiff adduced evidence tvnding to show that the 
ilefendant is tlie sole maliufacturclr of "-ll~ple Sun-cured Tobacco"; that 
the tobacco ill question n a s  of this brand and had thc appraraiice of 
I I : L T . I I I ~  r e ~ ~ i ~ t l y  Come from the store; that it  v a s  protected by a wrap- 
1)er; that all the ~vrappcr  had not been removed at the time of tlie 
in jury;  that  when a part of i t  was torn away the imprint of a fisli-hook 
a i d  a string which had been embedded ill tlie plug of tobacco was dis- 
c.overet1; that some other foreigli substance had beeii found in the same 
brand of tobacco within two months preceding the in jury;  and that the 
foremal~ of the mac.hine room had preriously had complaints that other 
foreign >ul)>taiicw had h e n  left in the manufactured product. Perry  z. 
Bottling C'o., supra. Without the liccessity of invoking the maxim res 
ipsa l o p i i t u ~ ,  the plail~tiff introduced ii~tlepelldent e~ i t l e~ lce  which called 
for a wrdict .  

Without antagonizii~g the stated lwinciple, the defendant takes the 
positioii that tobacco is not a food or within the category of any of the 
articles numerated above and is hence beyond the scope of the cited 
rases. T l ~ c  word "food" has been rariously defined by lexicographers 
as '(nutritire material taken into the body for the purpose of growth, rc- 
pair, or m r ~ i n t c n a ~ ~ c e ;  that  which is eaten or drunk for nourishment; 
whatever supplies nourishment to organic bodies." I t  may be conceded 
for tlic present purpose that  tobacco is not a food; but it docs not neces- 
sarily follow that  the defendant is  exempt from liability. 

I n  Pillars c. R. J .  Reynolds l'obacco C'ompany, 78 So. (Miss.), 365, 
tlic plaintiff sued the defendant for damages resulting from the chetvi~ig 
of a piece of Brown Mule tobacco in  which a decomposed human toe 
was concealed. After referring to the general rule and its exceptions 
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togctllcr with t h r  roiltciltio~l tha t  the  l imit  lias bee11 reacl~ctl ~ I Y  tho 
courts a i d  tha t  tlic facts  did not \ \ a r r a n t  all c s c e p t i o ~ ~  ill favor  of the  
plaintiff the  Court  observed : " K c  kllon. tha t  cllcwing tobacco i* take11 
into the ~nout l l ,  tha t  a cer tain proportioil 11 ill b(> absor\wl  by the m w o u ~  
~ncnlbrai lc  of tlie mouth,  anti tliat soiiic, a t  least, of tllc juicc 01, pull1 
will aild docs find i ts  TI a y  illto the alinic11tai.y canal,  tllerc to I)(' cligrpte(1 
and  ultimately to  become a p a r t  df the  blood. Tobacco mi y be rcl:ltivcl\- 
l~arni lcss ,  but decaying flesh, TW a r c  advised, t l e~e lops  poisonom l ~ t o -  
~ l ~ a i i t e s ,  wliic1.1 a rc  c e r t a i l ~ l y  da~lgt , rous aild oftc.11 fatal .  , ' L ~ ~ y t l l i i ~ g  takc.11 
illto the 1ilout11 t l ~ c r r  to bc ~uas t ica ted  slioulil be free of t l ~ o s c  c l c ~ ~ i e i i t ~  
\\liich m a y  cnt laigcr  tlic l i fe  or Ilealtll of tlic user. . . . Tllc fact  
tha t  thc courts h a \  e a t  this t ime madc o ~ l l y  the csccp t io~l  mnitiollcd to 
thc gcilcral rultl does 11ot p r c ~ e l i t  a step forward f o r  the l i ea l t l~  and life 
of t h e  l ~ i ~ b l i r .  T l ~ c  prillciple iiinloullcd ill tlic cases nliicli r t ~ c o g i ~ i ~ t ~  
t h e  ~ s c ~ p t i o i l s ,  ill our  opinion, apply, with q u a 1  force, to  this  c a v . "  

T l ~ c  principle was n ~ a i n t n i ~ ~ e d  ailtl applied ill the  subsequc~rt c i lv  of 
R. J .  K~~!j~lol t l , \  7'cbnrc.m ('oml)cr,iy I , .  L o f t i ~ ,  00 So. ( J i i s s . ) .  13. in \\ hicsll 
i t  appcawtl  tha t  i n  a plug of clicv ing tobacro tliere 71 as  emh(dtlct1 the  
p u t i a l l y  t l e e o n ~ p o s ~ ~ d  body of a sniall snake. 

I n  Lt ,qge f f  cl. J I y r r s  'I'ohacco Crornl~ail!j I $ .  IZUHX i 1 1 ,  54 S. \V. ( I i y . )  
612, i t  was show1 that  a n o r m  '(about the size of a niaicll \\ it11 III:III\  

st ingers oil it" had bceil 11rcs.d illto a 11lug of tobacco i l l  tlic process of 
nianufacturc1, irntl tha t  \vl~c>i~ t l ~ c  plai i~t i f f  clien-ctl tlic tobacsco tlic stiilgc~rs 
brcanir ernhcdtltd ill his 111out11, the, illside of wliicll "look~ttl liktl n iu:r~l's ,, 

fat'? wit11 it week's growth of beard." T l ~ r ,  l~laiut i f f  sufferetl paill. was 
unable to work, a i d  11rought suit fo r  tlainagcs. Remark ing  t h a t  c~lltw- 
ing  tobacco is niatlc to 1)c clic~vctl :riid tha t  tliiilgs d a n g c r o ~ ~ s  to l ~ c : ~ l t l ~  
~ v l l e i ~  take11 into the mouth  arc, 110 less within tlie rule  than  things tliat 
a rc  takc 11 illto tlw s t o i i ~ a i ~ l ~ .  tlic ( 'ourt said : "While tobacro is 11ot a footl, 

the stomach O I I  \\.l~icli the footl acts. Tl i r  juices f r o m  the c.11c.ni11g of 
tobacco do i n  fact  find their  way to the stomacli, and  poiso~i  ill ?he\ \ -  
ilig tobacco is 110 less t la~lgerous to Iiealtli t l ln~ i  poison ill c I i r \ \ i ~ ~ g  gull1 
or a liquid takeii fo r  its effect on the ner\-cs. H e r e  tlwrc, was a 1)oii;oli- 
ous \vorm awl  the cascl ranilot be d i s t i ~ ~ g u i s l i t d  f rom tlios:> n.l~ei.t> poisoll 
W:IP found ill otllcr ar t i r lcs  manufacturctl  nild sold f o r  l ~ ~ r n a l i  cons~inll)- 
tioil. A\ltllougll c l i e ~ v i ~ ~ g  tobacco is ]lot n food, it  is n.itliiil the r u l ( ~  

was pcrsonal i l l jury resultiilg f r o m  tlic use of "Velvet" tobacco whicli 
coirtaintd the rnutilatctl f ragments  of a tleatl mousc. ((If the na turc  of 
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n th ing  l a  such t h a t  it  is reasonably certain to place l i fe  and  l imb i n  
per11 n l i e ~ ~  negligeutly made, it  is the11 n th ing  of da~lger ."  JI (Phrrson  
c. 7:uicX ;Motor ( 'o. ,  217 S. IT., 382. 

T h e  t l e f n ~ d a n t  has  cited 1,iygefi  d. J l y e r ~  2'obucto C'o .  1 . .  .J. .I. ( ' a n -  
,1011,-L. R. .\., 1916 A (Tei ln.)  030, ill which i t  was held that  21 m a ~ ~ u -  

facstnrer of rhewiilg tobacro n a s  not liable fo r  i n j u r y  to a collsunier be- 

(*:ruse of tlic i ~ ~ c o r p o r a t i o ~ ~  ~ u t o  the product of a p o i s o ~ ~ o u s  insect ~f ll( 

11;ltl no actual  or coilstrnctiw knonletlge of i ts  ex i s tmce ;  but some of 
the dwibions lieretoforc r n r ~ ~ t i o i ~ e d  referred t o  t h e  o p i i l i o ~ ~  i n  tha t  casc 

i111tl c o ~ ~ l u d e t l  tha t  the  d i s t i ~ i c t i o ~ ~  therein stated cannot be main ta i t~ed .  

I - ~ ~ I I  tllc i i~er i t s  of the preselit casc we e u t e r t a i ~ l  a s imilar  opinion. ,\ 
fikh-hook rmhedtletl a i ~ t l  co~~cea le t l  ill a plug of tobacco, though ]lot a 
poi so^^, is 110 lcss capablc of i l l f l i c t i ~ ~ g  serious physical in ju ry .  Tlic 
t r ia l  court v a s  correct n i  t l e ~ ~ y i ~ ~ g  t h e  motion f o r   onsu suit. 

There a r c  other  exceptio~ls ill the record but none is of s u f f i c ~ e ~ ~ t  

g r a l i t y  to require a i len t r ia l .  They  raise fami l ia r  quest io~is  whir11 
l i a w  often been co~~s idere t l  : I I I ~  ( l ( ~ t ~ r m i n ~ ( 1  i ~ d v e r s ~ l y  to the c o n t e n t ~ o ~ ~  
of the t l e f c ~ ~ t l a ~ ~ t .  

S o  error .  

Srr.\T1.; O F  SOIiTH C'AROIJSA o s  T H E  I~EIATIOS OF JIABEL FOUSTAIS 
E'INS. EIiJlA FOUSTAIS ASI)I*:RSOS. I<I.:(;IKA~,I) E'OUSTAIS. ASIJ 

1;I~:GISAI.I) FOUSTAIS. (:~-AKDI.\s OF I,. H. FOUSTAIS V. .TEE'E'I~:ii- 
SOX I,. FOrSTAIS,  .Jx., A K D  1'HEOI~)OIIE I<. FOUNTAIN, I':XECTTOR OF 

.T. I,. E'OUSTAIS, DECEASED. JEFFIqCRSOS I,. FOUNTAIS. JR.. a s u  
1'HE:ODOIiI~: I<. FC)USTAIS, TKUSTEES USDEK THE WIIL OF J .  L. FOUS- 
TAIS. I)E(.EASED. JIAIIT KIS(: FOUSTAIS. A K D  RURIK (2. GAJlhIOS. 
~ \ I ~ ~ \ ~ I s I s ~ ' I ~ . \ T ~ K  O F  'I'HI<OI)OI<I.; E'OVNThIS. ~ E C E . \ S E I ) .  

1 .  Linutation of Actions C a---Guardian's payment of intewst on sum 
dut, wavd aftw majority clws not affect bar of statute as to suretipa. 

The lii~l)ilitg of ;I surety 011 ;I guardianship boiid is dependent up011 thtl 
xu ;~r ( l i :~ l~ ' s  failure to l q y  (1;1111;1grs caus(v1 11y breach of t 1 1 ~  I I O I I ~ .  nn(1 ;III 

; ~ c t i t n ~  is I);~rrrtl as to the suretirs ill three years from the accrual of ;l 

c;lustl of ;~c.tion for 1)reacll of the bond, C. S., 411(6) ,  m d  :IU action for 
11reac.h of tllr bond based ul)oll the guardian's failure to pay the wart1 
the Iral;~uce of the estate due thr ward within six months nfter the wart1 
attains his majority is barred as to the sureties after three years from 
tile dntr the guardian sliould hare made payment, C. S., 2188, and the 
fact that the guardian continued to pay the ward interest on the amount 
due the n.:wl for several years nfter the nard 's  mr~jority d o ~ s  not affcct 
tlrcb rn1111ing of the statute as  to the sureties. 
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2. Limitation of Actions B a-Action against guardian for failure to pay 
balance due ward is barred after six years from final account. 

An action against a guardian for failure to pay the nard the halancc 
of the estate due the ward after the ward has attained his majority i~ 
not barred by the six-year statute of limitations where the guardian 1 ~ s  
not filed n final ncconnt. C. S.. 4 3 9 ( 2 ) ,  tliv vtatutc not applyine to WCII 
action. 

 PEAL by the plaintiffs, Nabel  Fountain F inn  a d  ICr~iia F o u n t a i ~ ~  
Anclcrso~~, from L)aniels,  ,I., at A\pril Term, 1933, of F : ~ ) c . ~ c o a r u ~ .  Motli- 
fied and affirmed. 

This is a11 a c t i o ~ ~  to rccover of the defendants 011 a guardian 1)ontl. 
The bond is  dated 25 February, 1919, and was esecuted by Theodorc 
Fountain, as guardian of Mabel B. Fountain (now F i lm) ,  E r m a  F o u ~ l -  
tail1 Anderson, Reginald Fountaill, and L. EL Fountain, each of ~v11o111 
was under the age of twenty-one years at the date of the cxxecutioii of 
the bond, and by J. L. Fountain ant1 IT. E. F o u l i t a i ~ ~ ,  as sureties. Tlicl 
action was begun on 2 December, 1931. 

The guardian, Tlieotlore Fountain, died illtestate du r i i~g  the niontll 
of -lugust, 1931; tlir d e f c ~ r d a ~ ~ t ,  Rurilr G. Gamnioli, has bwn duly 
appointed and has duly qualified as administrator of the said Theodore 
Fountain, deceased. 

The surety, J. L. Fountaiii, died during the year 1947 l c ;~ \ ing  a lnst 
will and testament which has been duly probated ant1 recorded; tlic 
defendants, Jefferson L. Fountain, J r . ,  and 'Theodore I(. Fountain, :ircL 
the executors of the said J. L. Fountain, tleccastd, and a .c also trnstcLe. 
named in  his will. The  defendant, Mary Kiug Fountain, is  tlir wiilou 
of J. L. Fountain, deceased, and is a tlcviseo ant1 beneficiary nan~c(I  ill 
his  will. 

The surety, V. E. E'ountaiu, was atljutlgcd a ba l~kr l  l)t ill a ba~lk-  
ruptcy proceeding instituted in the 17nitcd States District Court for 
the Eastern District of Nortli Carolina oil 1.1 December, 1926, and waq 
discharged from liability on th r  bond sued on in this action by an 
order and decree of said Court OII  3 October. 1927. 

At the trial of the action, i t  was ordered and adjutlgetl by the Court 
that the plaintiff, Regilialtl Fou~i ta in ,  recover of the defendants o t l i t ~  
than V. E. Fountain, in his ow1 behalf, the sun1 of $3,000.00, and nk 
guardian of L. H. Founta i~i ,  the sum of $4,000.00, thew being tho 
amounts in which the jury found that  said d e f e ~ ~ d a n t s  2 re indebtctl to . " 

the said plaintiffs, respectively. Tlierc was 110 euccptio 1 to or nppcal 
from said judgment. 

I t  was admitted at the trial that tllc plaii~tiff, &bel Fouiitaili F~II I I ,  
became of the age of twenty-one years during the year 1924 and that  
the plaintiff, E r m a  Fountain Anderson, became of the ,ige of t~wi i ty-  
one years during the year 1921. 



The  evitleuce a t  the trial s l~oned  that Theodore Fonntaiii as guardi:i~i 
of Xabel Fomitain F inn  filetl ill the officcl of the clerk of the Superior 
Court of Edgeconibe County oil 13 March, 1924, his aiinual account as 
-uc11 guartlian, slioniilg tliat tlie su~ i i  due by him as her guardian a t  
Yaitl date I\.~\s $3,131.15. This  a l~nua l  account was duly auditetl and 
aplxo~ecl  by the clerk of tlie Superior Court. S o  filial or other account 
\I as t l~erenftrr  filed by the said Tlicotlorc Fountain as gns~rtlian of tlic 
l)laintiff, Mabel Fountaiii F i i ~ i ~ .  

r 7 llie eridcuce at the trial also sliowed that  Theodore Fouii tai~i  as 
yuardia i~  of E r m a  Fountain Anderson filed in the office of the clerk 
of tllc Supcrioia ('ourt of Edgeco~nbe County on 17 August, 1920, his 
:uilinal accoui~t ns  such guardian, s l ~ o n i i ~ g  that  the sum due by liini a i  
her guardiaii :it said date was $2,993.99. This aiinual account was duly 
audited aiid :tppro\ e(1 by the clerk of the Superior Court. iVo filial or 
otlier accouilt \ \as thereafter filed by tlie said Tlieodore Fountaill as 
guardian of tlic plai~itiff, E r m a  Fountain ,\nderso~l. 

T l ~ c r c  v a s  c'~itle11ce a t  tht, trial tclldiilg to show that aftcr tlic plain- 
r ~ f f .  Mabel F o u ~ ~ t a i n  F i n i ~ ,  and the l~ la i~i t i f f ,  Ernla Fountain L\ntler- 
>ou, each bec:~mc of tlie age of t n e ~ ~ t y - o ~ i e  years, a i d  until the year 
1930, Theodore Fountain paid to c:~c.li of thcln, an~lually,  tlic i ~ ~ t c r ~ s t  
011 the amount clue lier by him. 

The court was of opinion that  upon tlic facts admitted at tlie trial, 
tl~tl action \ \as hnrrecl by the statute of l i~nitat ions as to the plaintiff, 
Mabel Fouuta i l~  Finn,  aild also as to the plaintiff, E r m a  Fouil tai i~ A\ i~ -  
( I ~ ~ b o i i ,  as against both the guartlis~n ant1 the sureties on his official bond, 
ti11(1 therefore atljudgetl tliat tlicu action 1~ :i11(1 the same n a s  tlismissrtl 
:IS to these plaiiitiffs. 

From the j l~rlgri~cl~~t t l ismissi~~g t 1 1 ~  actlo11 as to tlwrn, the l) lai~~tif l ' \ ,  
Mabcl Foun ta i~ l  F ~ I I I I  ant1 Ernin F o u l ~ t a i ~ i  *lndcrson :rppcald to the 
S l l~~rc l l l t~  ( 'ourt. 

('ohziotc. J .  Tl~i , i  1s all action to rcxc.orer 011 the  official bolitl of a 
guartlial~. '1'110 co1u.t \\as of opinion that on the facts adinittcd at tlic 
trial tlie act iol~ is barred by tlie statute of limitations as against both 
thc, guardian a ~ i d  the sureties on his bo11d. I n  accordance th i i  
ol)ii~ioti, tlie action was dismissetl, and the plaintiffs appealed to this 
('ourt. The  oilly assignmci~t of error 011 the appeal is based up011 thc 
c w ~ p t i o n  to tllc judgmeut. 

The guardinii and one of tlic sureties on his Fond liad died before 
tlw c.orntnc~lcciiimlt of the actiou. The  other surety, who n a s  made a 



party defentlant after the actioll v a s  bcg~ul, liatl 1)rc11 : i t l j~~ lgcd  a 
bankrupt, and had been duly tlischargctl from liabilitr 011 the bolrtl. 
The action was prosecuted on bchalf of the appealing plaintiffs ;1gai119t 
the admiuistrator of the deceased guartlial~, and the rsccutoyq of tlw 
tleceased surety. The  guardian had failed to pay to eitl-er of the plain- 
tiffs the amou l~ t  due her by him as guartliall n l i e l~  shr bccamc. of tliv 
age of twenty-ouc years, or withill six months thcreafttxr. This is th(3 
breach of the bond complainctl of as the causc of a c t i o ~ ~  nllcpctl in tht, 
complaint. 

>\t the date of the con~li~enceme~rt  of the action mow tliall t l ~ r ( ~ ~  yare 
had elapsed since the plaintiffs, Mabel Foulltain Finn,  a11t1 Erma F ~ I I I I -  
tail1 L\~ldcrson, hat1 become of the agc of twenty-one years. . \ Q  to thrst, 
lh in t i f fs ,  the action is. therefore, barred by tlie statut,. of linlitwtiow 
as against the t lefcndn~~ts,  executors of the tleceasctl surety. ('. S.. U l ( 6 ) .  
S c l f  1 % .  Shzrqarf, 13.5 S. C., 183, 45 S. F,., 484;  1ndt~rso1~ I . .  Fit1c~i;ty ( $0 . .  

174 N. C'., 417, 93 S. E., 045, unlws as t ~ o ~ ~ t c ~ ~ ~ t l e t l  by the plni~~tiff.;.  tlitt 
paynw11t by the g n a r d i a ~ ~  of i11terc.st on the anloullt dne 1)y Iiiln to cdac811 
of the plaintifis, each year after she became of the agl1 of tnc~ltj--onc 
y a w  until thc year 1930, suspc~~dctl  the statute of l in i i ta t ion~ as to thcl 
*ureties 011 his official bond. 

The period picscribed by the statutc vitliill \\hic11 art1011 :y:linst 
the sureties 011 the official bolrti of a guardian must b(1 bt.gul~ ib tllwc. 
years after tlie breacli complainetl of as the causc of a d o n  i ~ l l c p ~ ~ l  ill 
thr complai~lt. C. S., 441(6).  111 the ilrstal~t case, tlie causc of acstloll 
alleged ill th(. complail~t accrued at tlic. espiration of six monrlis fro111 
the (late n.11e11 the plail~tiffs, respcctirc~ly, a i * r i ~ e d  at the age of t \ t v ~ ~ t y -  
o w  year*. ('. S., 2188. Tlirl statute of l i l~~i ta t ions  begar to run a p i l ~ s t  
cxacli of the plaintiffs alltl ill favor of the sureties O I I  the bo11t1 at saitl 
t l : ~ t c l ,  i~lld colrtinucd to 1'1111 for niortJ t h a l ~  t h r w  years lntl s i s  m o ~ ~ t l i ~  
bcforc the actiou was begun. The ru1111i11g of the statutv as i ~ g n i n ~ t  tliv 
plail~tifls a l~ t l  ill fa ror  of the sureties was llot suspended by tlie p a y l u c ~ ~ t  
of illterest by the guardian 011 thc amount due hy him to each of t 1 1 ~  
plaintiffs. The liability of the s u r d e s  011 the bol~tl i ;  a conditional 
liability, t lepe~~t le l~t  up011 tlie failurc of the g u a r t l i a ~ ~  to pay the tlamago\ 
rausetl by his breach of tlie bond. The guardiall aird Ihe suretic* arc. 
]lot ill the same class. Fo r  that reasoli the lmymcnt by ihe guardia l~  of 
illterest 011 the amount due by him to his forme:. wards (lid not su~po11(1 
the statute of limitatiolls which began to ru11 agaiust each of his nards.  
w h e ~ ~  she became twei~ty-one ycars of age. 1 : a r b e ~  1 % .  Isher t'o., 17; 
3. C., 602, 96 S. E., 43; W o o d  1 % .  BUT~PI * ,  90 N. C., 76. There was 110 

error ill dismissing the action as to the tlefendants. the ciecutors of the - 
deceased surety. As against theni, the i~ctioll is barred by the statutc 
of limitations. 
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agaii~st  tlie guardia i~ ,  the statute of liinitatioiis begair to run  at the, 
cxpiratioii of six ~nonths  from the date nlieil the plaii~tiffs r c s p ~ c t i ~ e l ~  
became of the agc of tueiity-one yeam. A \ $  tlie guardiaii failed to filr~ a 
filial account within six inontlls after hi.; nards  hecamc of agc, tlie sis- 
year statute of limitations (('. S., 439(2)  has no application to thi. 
a(-tioil. Fo r  this reason there was orror ill the judgmcnt tlisinissiilg t110 
nctioii as  to thr~ adin i~~is t ra tor  of tlic tleceascd guartliail (111 the grountl 
that thc action is barred as against tlir said ndmii~istrator by the six-ycwr 
itatute of limitations. The jutlgnieiit aq modificd ill acco~tlnnco nit11 thl- 
opinion is 

.\ffir~nrtl. 

Replevin G a-\There 1.eplevi11 bond covers costs in c~)urt inferior t o  
Superior Cour*t plaintiff succcxssful in suit may recover such cost. 

A L i ~ i ~ h  11, by tllc s u r ~ t y  011 tlic r t y l c ~  111 lm11tl filctl by tlie clcfrntl:~llt 111 

the aborc ciltitlcd action, from Smnll .  d. ,  at March Term, 1983, of 
(' ~ Z I D E N .  ALffirmed. 

r ,  I his action n as hegull ill the Record(+\ ('ourt of C'aiiitlc~11 Coui~ty  011 

l,? Dcrcnibcr, 1930, to r r ro r r r  poqscssio~r of personal propcrtg up011 tllc 
~ l l c g a t i o ~ i  t l ~ t  plaintiff is tlie owiicr airtl tlntitltd to the' poisc~iioii of 
said p r o p r t y .  

The property tlcw~ibetl ill tlic afitlarit filed by the l)la~iltiff was take11 
from tlie possession of the dcfcndant by the sheriff of (':~rritlcll ('ou~ity 
uiidcr a n r i t  of claim and dclircry issurd ill the action at the date of it. 
commeiicc~meiit. 011 22 Deccniber, 1930, the cleferldai~t filed a r e p h i l l  
bond as authorized by statute, which was cxecuted by J .  R. Spencer a. 
surety. The  personal property was t l l e r eupo~~  d ~ l i v c r ~ t l  by tlie shrritf 
to the defendant, ulio retained possessioil of tlie same pentling the actioi~. 

The  bond executed by J. R. Spciicer as surety and filctl by the defciltl- 
a i ~ t  ill the Recorder's Court of ('amdel~ Coliiity n.as co~ttlitioiird, ainoilg 



other things, that  if it  should be adjudged by the couit in the action 
that plaintiff n-as tlie oxner and elltitled to the possession of the personal 
property described therein, aiid said property should be dclirered by the 
tlefendant to the plaintiff, the defendant would pay to th?  plaintiff dam- 
ages for its detention, aiid the costs of tlic action. 

-I t  the tr ial  in the Recorder's Court, it  was adjuclgtd by tlie court 
that plaintiff was the owncr and cntitled to the possession of the per- 
sonal property ~vhich  is the subject-matter of the action, and that  p la i~l -  
tiff have and recover of the d e f e n d a ~ ~ t  tlie possessioi~ of said property, 
and of tlie defendant and the surety 011 his rcplevin bond damages for 
its detention, a i d  the costs of the action. The  defendaiit paid the costs 
of tlie action incurred in the Recorder's Court, and appcaled from thc 
jutlgment of said court to the Superior Court of Camden County. 

, \ t  the tr ial  of tlie action ill tlie Superior Court, tlie issues submitted 
to the jury were auswered in accordaiicc with tlic coi~tcntioi~s of the 
plaintiff. I t  was adjudged by the court that  plaintiff war3 the owner and 
(antitled to the possessioii of the personal property described ill the coin- 
l'laint, and that plaintiff have and recover of the defendant the posses- 
siou of said property and of the defeiidant a i d  the surety on his replevill 
bo11tl damages for its detention, and the costs of the action. Neitlicr t h r  
clefentlant nor tlic surcty on his replevin bond excepted to or appealed 
f1.0111 said judgmclit. Tlie costs of the :wtion as tased by tlic clerk of tlic 
Superior Court was $76.65. 

011 30 Kovember, 1931, on rnotioi~ of the plaintiff, an  e s e c u t i o ~ ~  was 
issued on the j u d g m e ~ ~ t  against the defeiidmlt for the costs of tlie nctioii. 
This execution v a s  returned by tlic sheriff of Camtlrn C o u ~ ~ t y  uii- 
satisfied. 

Thereafter, oil motioil of tlie plaintiff nil csecutiou was issuccl 011 tlic 
judgment against J. R. Spencer, surety oil tlie repler i~ i  bond filed by 
tllca defendant in the Recorder's Court. Tlie said suret-y moved before 
r l ~ e  clerk of tlic Supcrior Court that said executioii he recalled and 
T ncated on tlie ground that  tlie judginmt against l i i n ~  is void. Tlie 
i~~o t io i i  n-as del~ietl by the clerk, and the s u r ~ t y  a p p e a l ~ l  to thc judge 
of tlie Superior Court of Cainden Couiity. 

From the o r t l ~ r  of tlie judge, affiiming the order of tlie clerk dmiyi~rg 
111s motion, the surety appealed to tli? Supreuic Court. 

L e R o y  d? Xcr1 ,~ ins  for plaintif). 
11'. I .  I la l s f ra t l  a n d  R. ( ' l awnce  Dozirt .  f o ~  f h r  s u t d y  

CONKOR, J. The  replerin bond esecuted by J. R. Spencer as surety 
I\ as filed by the defendant in the Recorder's Court of Canlden County, in 
I\ llicli court this action was instituted. Fo r  tliat reason, it was not rc- 
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quired by statute that  the bond should be conditioned for the payment 
by the  defendant of the costs of the action, in the event that  it should 
be adjudged that  plaintiff was the owner and entitled to the possession 
of the personal property which is the subject-matter of the action. 
C. S., 536. The statute requires that  the defendant's undertalring or 
bond for the replevy of personal property take11 from him under ;I 

writ of claim and delivery issued in an actioli for the recovery of thc 
possession of personal property, shall be conditioned for the payment of 
the costs of the action by tlic defendant, if it  shall I)e adjudged thewill 
that plaintiff is  the owner and entitled to tlie possession of the property. 
only where the action was instituted in the Superior Court. Where tho 
action was instituted in the court of a justice of the peace, or in a court 
inferior to  the Superior Court, the defendant is not required by statute 
to give bond for the payment by him of the costs of the action, if n 
judgment adrerse to him is rendered in the action. Howerer, when, as 
in the instant case, the bond filed by the defendant in an  action instituted 
in a court other than the Superior Court, is so conditioned, the bond ih 
not for that  reason void and unenforceable against either the defendant 
or his surety. I n  the absence of fraud, mistake, or other matters ell- 
titling then1 or either of then1 to equitable relief, both the defendant 
and his surety are bound according to tlie tcrnls of the bol~d, nhich  they 
executed voluntarily. 9 C. J., 24. 

The  judgment in this action that plaintiff recorer of the defei~tlant 
and of J. R .  Spencer, the surety on liis replerin bond, tlic costs of tlie 
action, was not roid. T r u s t  Co. v. Hayes ,  191 N .  C., 342, 132 S. E., 466. 
Fo r  that  reason, there was no error i n  the refusal of the clerk to allow 
the motion of the surety that  tlie execution 011 the judgment against 
hinz be recalled and racated. M'allace cE. Sons  T .  Robinson,  185 S. C'., 
530, 117 S. E., 508. The order of the judge must be and is 

,Iffirmed. 

CLARKSOS, J., d i s s e l ~ t i i i ~ :  There was no controversy as to the facts of 
this case. Ll replevin bond, executed by J. H. Spencer as surety and 
filed in the Recorder's Court of Camden Co~ulty,  included a conditio~l 
for the payment by the defendant of the costs of the action, in the event 
that  it should be adjudged that  the plaintiff was tlie owner and entitled 
to the possession of the personal property, which is the subject-matter 
of this action. However, the statute (C. S., 536) under which the actiolr 
Jvas brought in the Recorder's Court specifically provides that  "the de- 
fendant's undertaking shall include liability for costs . . . only 
where the undertaking is given in actions instituted in the Superior 
Court." Does the fact that  a replevin bond including liability for costs 
filed in  the Recorder's Court make i t  a valid bond for costs when thc~ 
case was heard on appeal in Superior Cour t?  I think not. 



The statntc. u ~ ~ t l ( ~ r  wliicli this action was brought, C. S., 536, reads 
:Is fol lovs:  ".it ally time before the deliwry of the property to the 
p l a i~~ t i f f ,  tllc dr fc l~daut  may, if lie does not 12xcept to thc sureties of the 
l)laintiff, r q l ~ i r e  tlie return t l~r rcof ,  up011 giving to tlie sheriff a writtell 
l~ndcrtakiilg, payable to  tlie plaintiff, executed by one or more sufficient 
yurcties, to tlw effect that they arc bou~ltl ill double the value of the 
l)rolxrt,v, as statrd in the affiila\-it of the plaintiff, for the delivery 
tlicwof to the plaiutiff, with tla~nages for its deterioratiol~ and dete~it iol~.  
alitl the costs, if drlirery call be had, and if d e l i ~ e r y  cannot be had, 
for the paymtwt to him of such sum as may be recovered against the 
t l c f e ~ i d a ~ ~ t  for tlic value of the property at the time of the wrongful 
taki~ig  or detention, with interest thereon as damages for such taking 
a~lt l  t ictentio~~, together with tlie costs of the action. I f  a return of the 
~ ~ r o p e r t y  is  not so required, n-ithill three days after the taking and service 
of notice to tlica defendant, it must be delivered to the plr~iiltiff, unless it 
i.; claimed by an interpleader. 

" T h e  d e f e n d a n f ' s  wnder tak ing  shal l  i nc lude  l iabi l i f? j  for c o s f s ,  a s  pro- 
t i d e d  in t h i s  sec t ion ,  o n l y  w h ~ r e  f h e  u n d e r f a k i n g  i s  g i c r n  ill ac t i ons  i l l -  

u f i f u f e d  i n  f11 e  S u p e r i o r  Courf ."  
The principle is laid down as follons: "Sureties will iiot be b o n d  ill 

oxc~~ss  of the statutory d c m a ~ ~ d ,  and when the penalty nanled is greater 
than that stipulated in the statute the bond will be held o d y  for the 
qtntutory rcqnireme~~t."  Stearlis' Law of Suretyship (34 ed.), 23. I t  is 
the rule in Sor t l i  C a r o l i ~ ~ a  that  the provis io~~s  of a statule are presumed 
to hare  he11 nrittcil into a bolid in suit, and ally s t i p u l a t i o ~ ~  incor- 
])orated t l iert l i~~ a t  variance with the terms of the statute is void, I l o r n r -  
I l ' i l s o ~ ~ .  Inc . ,  1 . .  S t t r ~ f y  ( lo . ,  202 S. C., 73; B r i c k  ( '0 .  r .  ( ;entry ,  1 9 1  
S. ('., 636; 13I~c . f r ic  ( ' 0 .  1 . .  Depos i t  ('o., 191 ru'. C., 633. See ,l/lfg. ('o. 
i s .  l? luy loc3 , ,  192 S. C., 407; h ' z ~ p p l y  ( ' 0 .  1%.  I- ' l~irnhiny L'o., 195  ?;. C., 
620. 

The d e f w ~ d n ~ ~ t  paid the costs in the a r t i o l~  in the Rworder's Court, 
f o ~  which tlitl surety had i ~ ~ a d r e r t e n t l y  bound himself i ?  the undertak- 
ing, and the q u c s t i o ~ ~  as to the validity of tlie bond of the surety iu that  
caourt is not I I ~ T I  before us. 111 view of the statute ant1 ill the light of 
011r decisio~~s,  t l ~ e  bond give11 ill the Recorder's Court must be construed 
as haring been ~ o i t l  as to  the i ~ i c l u s i o ~ ~  of liability for costs, eveu in 
that court :iud certainly if yoid ill its inception, it cam ot subsequently 
ill actiou on appeal be held to be valid. The surety .#as uot a party 
to the actiou 011 appeal, har ing  received 110 notice of sarre, and the baud 
for costs caunot be said to h a w  been con t i~~ued  ill force for that  reason. 

I think the judgment as to the costs ill the Superior Court should be 
inodified. 
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STATE r. ROBERT BELT.. 

(Filed 11 October. 1933.) 

1 .  Homicide I3 a- 
Each party to a conspiracy lo burglarize or  rob a home is guilty of 

murder in the first deqree if any one of the conspirators commits murder 
in an at tcml~t  to perpetrate the burglary or robbery. C. S., 4200. 

2. Criminal Law F d--Court should hear plea of former jeopardy in 
prosecution for crime including crime for which prisoner \%as tried. 

Where a defentlnnt has been placed in jeopardy on an indictmcnt charg- 
ing conspiracy to hurqlarize a certain home and n i t h  burglariously rob- 
Iring said home. :rnd :I juclemrnt of not guilty entered, and thereafter the 
defendant is l)l:~ccd on trial on an inclictment charging conspiracy to 
commit murder nrrd murder of thc occupant of the home, who was killed 
by one of the c.onspirators in an attempt to commit the burglary or rob- 
bery, and it  appears that both the attempted robbery and the murder 
.lrose out of thc same transaction, and that the death of deceased occurred 
prior to the first indictmcnt and that in so fa r  a s  the defendant is con- 
cacrned the same facts nececsary to a conriction on the second indictment 
\I auld hart, nrce.sarily convicted l~iiu on the first. the defendant's plea of 
former jcol~nrtly entered in tlie trial of the second indictment should have 
been hearc1 1,) tlic court, the burdrn of 1)roof on thc plea being upon 
defendant. 

3. Criminal Law F &Time i'ro~n nhich jeopardy attaches. 
J e o l ~ a r t l ~  att;ltlrr< to a defendant when he is placed on trial on a ralid 

inclictmeut bcforc, a court of competent jurisdiction after arraignment and 
plm and after t l ~ e  jury has been empaneled for the trial, and in this case 
the record, thoneli indefinite, is hc,ld to sufficiently show that the defend- 
;mt had bren 1)l:lrecl in jeopardr. 

A \ ~ ~ ~ ~ ~ \ ~  b~ tlefc~~rtl;urt, Rohr r t  Bell, f rom C'lcmcnf, ,T., a t  Apr i l  Tcrin, 
I9:rlS, of Macos. 

Crini inal  ~ ) r o s w n t ~ o n  tried npoll intlic.tr~icnt c h a r g i ~ r g  the  defend:mts, 
111 olie c o u l ~ t ,  wit11 col15l)iracy to ~ i i u r t l t r  Gcorgc I)ryman, and,  i n  a 
v cw~itl count, n it11 the  m n r d r r  of tlw said Gcorgc I h y m n n .  T h e  defend- 
,tiit, Robert  Bv11, cntcrcd plcas of 11ot gui l ty  and  former jcoparcly. 

,, I l i e  deceasctl V:IS x farmer,  eighty-four gcars  of age, l i ~ i n g  in Macon 
f'ounty n i t h  liih th rc r  rnaitlcn dauglitt~rs. T t  was known tha t  he  kept  
,I sum of nlollcy. n hich later  pro7 ctl to  bt, abont $2,300, i n  :I t r u n k  in 
l ~ i s  house. 'I'hc tlefenc1a~rts c o l ~ c e i ~  cd tlic idea of robbing t h e  old m a n  of 
his  nlorley, so 011 tlie night  of 23 rTanlmrV, 1933, tliej- first went t o  the  
home of Erucs t  Stanley and  there masked themselves. Tliey then got 
i n  Rohr r t  Bell's canr and  were d r i r r n  to  n point near  the  Drpninn home. 
Hcre,  the  other tlefclrtla~its l r f t  tlie car  n i th  the understanding t h a t  
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Robert Bell should drive t lo~rn the Georgia road ant1 na i t  there for hi5 
confederates and pick theiii u p  after they had accon~plisl~c~d the robbery 

I n  attempting to perpetrate the robbery, one of the col1y3irators struck 
George Dryman over the head with a board, inflicting injuries f r o n ~  
TI-hich he died about three weeks 1:iter. They did not get the money. 

At the Alpr i l  Term, 1933, hfacon Superior Court, n.hicli was a tvo- 
weeks term, it seems that  the solicitor sent two bills hrfnrc the grant1 
jury, each containing two counts. 

I n  the first bill, J. R. Bt.11, 'Ernwt Stanley, Robert Ikl l ,  Louiac- 
Stanley, e lyde  Woods and Me11 Holdcn -\\ere charged (1) ~ i t h  ~ O I I -  
spiring to burglarize the home of Oeorgc Dryman, and ( 2 )  with bni-- 
glariously robbing said home. 

I t  is alleged that  some of the defe~ltlalits, including the tlefci~clar~t. 
Robert Bell, were tried upon this indictmelit during the first week of the 
term and that "at the close of the e~idencc ,  the solicitor for thc Stwtcs 
took n judgnlent of not guilty as to the defendalit, Rohert Bell." 7'11c 
record is silent as to ~ r h a t  the verdict was as to the ot11t.r ric~fentlat~t* 
then on trial. 

I n  tlie second bill sent before the grand jury, J. R. Bell. Robcrt Urll. 
Ernest Stamey, Clyde Woods alid Me11 Holden were cli 1rgt.d (1) wit11 
the conspiracy to nlurder George I h y n a u ,  a d  ( 2 )  wit11 t h ~  ~rinrdcr of 
the said George Dryman. 

The record statcs that  Ernrs t  St:~niey, C'lyd~ Woods ; I I I ~  Rohert 13(,11 
were tried during tlie second week of the tcwn up011 this bill. J. R. 13011 
and Me11 Holclen were not put on trial for tlic reason hat ,I. R. Ihs11 
liad not been taken and Me11 Holden was (lewd. 

Upon the call of the case, tlic defeiitlant, Robert IMl ,  entered a p1v;1 
of former jeopardy, and offered to shon- that at tlie s:mw term of cwwt 
he liad bee11 tried and acquitted on the first bill above nicntioned. T11cs 
rourt ruled that  his plea was not gootl ant1 cscluclec thr  cvitl(v~c~o. 
Exception. 

The three dcfentlauts then 011 tri:il were c~onvictctl of niurder in thc 
second degree and from the judgmrnt pronounced thercoli of "imprieon- 
~ n c n t  in the State's prison of not h s  than 26 nor more i l i i ~ t ~  30 year*," 
the defendant, Robert Brll. appeals, assigni~ig errors. 

. i f torney-Geneivi  H ~ u ) , i m i f i  nnrl .-l.scistrrtil . l f f o ~ ~ ~ i ~ ! l - ( ~ ' ~  11rva1 Srcl11-cl1 
for t h e  State. 

Edwards d: Lea therrcmcl for t l~fc) i t /nri t .  

STACY, C. J. The case was tried npoli tlie theory t h t  if tlir cleferidal~t- 
conspired to  burglarize or to rob the hoiilc of Qeorge Dryman and :I 

murder were committed by any on(, of tlic conspirators i l l  the attemptrtl 
perpetration of tlie hurglary or rohhery, each and all  of r h ~  defendant+ 
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I\ ould be guilty of tlie murder. Tliis is  a correct proposition of law. 
S. v. Donnell. 202 N. C., 782, 164 S. E., 352; S. v. Miller, 197 N. C., 
445, 149 S. E., 590. I t  is provided hy C. S., 4200 that  a murder "which 
sliall be conimitted in  the perpetration or attempt to  perpetrate any 

. . . robbery, burglary or other felony, shall be d r e n i ~ d  to be mur- 
tier i n  the first degree." 

Tlie evideiwe discloses tliat the coiispiracy n a s  to rob, and not to 
inurder, George Drynian;  tliat the hoinicidc was committed in the at- 
tempted perpetratio11 of the robbery; and the defendant, Robert Bell, 
offered to show, under his plea of former jeopardy, that  he had tliere- 
tofore been tried and acquitted on the charge of a conspiracy to rob the 
tlrceased. 

I t  is clear that tlie attempted robbery a i d  the homicide grew out of 
tlic same traiisactiori, and so f a r  as Robert Bell is  concerned, the facts 
required to convict him on the second indictment ~ o u l d  necessarily have 
c.on\icted him oil the first. S. v. Freeman, 162 N. C., ,594, 77 S. E., 780; 
S. c. Hankins, 136 S. C., 621, 48 S. E., 593; AS'. v. Lawson, 123 N. C., 
740, 31  S. E. ,  667; S. z'. C~.o\s a n d  T V h i f ~ ,  101 N. C., 770, 7 S. E., ;I,>; 

,+I. u. Y a s h ,  86 x. C., 650. 
I t  is true, thew is a cliffereuce betnecn a conspiracy to burglarize :L 

11ousc v i t h  intent to commit robbery tl~erein, and a conspiracy to bur- 
glarize i t  n i t h  intcnt to commit murder (S. v. Allen, IS6 N. C., 302, 119 
S. E:., SO*), but liere the murder v a s  incidental to the attempted rob- 
l~ery,  as all tlic, ~xitlence sliows, ant1 upon this theory the case has been 
tried. 

There ua:: t ~ u t  olw act, o m  i ~ i t e ~ i t  ant1 one volition, so f a r  as  Robert 
Ih 11 is concerlietl. S R. U. L., 144. H e  only furnished the conreyalice, 
,\lid rcniaii~ctl il distance from the scene of the crime, nevertheless, he 
\ \ a s  one of thr  coiispirators. 8. c. 1 l 7 h i f e k u ~ s f ,  202 Pu'. C., 631, 163 8. E., 
683. I t  will be observed the death of the deceased did not ir i terven~ bc- 
t n c ~ i i  the first and second indictments. S R .  C. L., 145. 

111 a case practically on all-fours n i th the one a t  bar, S. 1 % .  ~ l l o w s e r ,  92 
S. J. L., 474. I06 ,Itl., 416, 4 A. L. It., 605, the S e w  Jersey Court of 
Errors mid -1pi)(.itls licltl that n l l c i ~ >  robbery is by statutc matlc a constit- 
I W I I ~  e1em~'nt of ~iiurdcr in the first degree when death ensues in the 
perpetration of the robbery, a conriction of robbery will be a bar to a 
l)i*o~ecution for R murder arising out of the same transaction: 

I n  discussiiig the principles dctcrr~~inative of the question prcscnted. 
the Court said : 

"The principle to he ex t r ac td  from nc.11-considered cases is that  by 
t l i ~  term, 'same offense,' is  not only meant the same offense as an entity 
; I I ~  designated as such by legal name, but also any integral part of such 
o f f ( m ~  vhicdli ]nay subject an offender to indictment and puuishnwnt. 
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Reg. ex w l .  T lzo?npson u.  IT'ali.er, 2 Moody L R., 457 ; ~ ? P ! J .  v. S f a n f o l r .  
5 Cox, C. C., 324. 

"When such integral par t  of the principal offense i: not a distinct 
affair, but grows out of the same transaction, then all a:quittal or coli- 
viction of an  offender for the lesser offcnsr will bar a pi~ovcution for tllr 
greater. 

"To adopt any other view would tend to destroy tlic e f i  ,acdy of the doc.- 
t r ine governing second jeopardy which is enibcdclcd in oilr organic Ian 
as a safeguard to the liberties of the citizens. 

"I11 discussing this interesting topic, Mr. Bishop, ill Vol. 1, 5th ctl.. 
paragraph 1037, of his learned treatise on Crimiiial Lan-, saxs: 'But 
where tlie conviction or acquittal is upon an i ~ ~ d i c t m c n t  cc~vering no nlow 
than one of the smaller crimes, included, as bcforc rncntioned, withill >I 

larger, the question arises, whether this will bar an  i11di:tment embrat'- 
ing one of the larger. I f  it  will not bar, then the prosecutor liiay 11cgi11 
with the smallest, where there are several crimes includ<>tl \\it11 one all- 
other, and obtain successive couvic~tioiis ending with the largest; nliilc, 
if he liad begun with the largest, hc must t h e  stop, a conrlu,' ~1011 re- 
pugnant to good sense. Besides, as  the larger inclutles tlie smaller, i t  
is  impossible a defendant should be convicted of the layper without bcinp 
convicted of the smaller; and thus, if he has been already found guilty 
of tlie smaller, he is, when oil t r ial  for tlie larger, in jeopnrdy a scconcl 
time for tlie same, namely, tlie smaller offensc. Soilic n l~parcnt  author- 
ity, therefore, English a i d  An~erican,  that a jeopardy for rlie Iew i. I I O  

bar to an  indictmelit for the greater, lnust be regarded a* mlsountl 111 

principle; while the doctrine which holds it to be a h t ~ ~  rests f irndj  
on adjudication also."' 

The point is  made that tlie record is too iiidcfiliite to 4 o w  tlic rc+ult 
of the first trial. The  record is iiirlefinite, hut jeopardy :~ t tarhes  x\lie11 
a defendaiit i n  a criminal prosocution is placed on tr ial  : (1)  011 a :ilitI 
indictment or information, (2 )  before a court of competent jurisdiction, 
( 3 )  after arraignment, (4)  after plea, and ( 5 )  when a competent jury 
has been empaneled and sworli to make true tlcliverai~cc~ in the (aasc. 
d. v. Ellis, 200 N. C., 77, 156 S. E., 137; 16  C. J .  236-2: 7 .  

I t  is also observed the date of the alleged offenses is laid in the iudivt- 
me~i ts  as 17  April,  1933, the (late on which the term of ~wur:  coii\clietl. 
The evidence slio~vs that  the attempted robbery took plal.t> on 23 ,Jnllu- 
nry, 1933, and Ilie tleceased died 12 February follonil~g.  

The defendant has the burdcn of proof (S. v. ll 'hitc, 146 N. C., 60s. 
60 S. E., 503) on his plea in bar, and he may not be able to make it 
good, but the court erred in declining to hear him on his plea of foruier 
jeopardy. S. v. K i n g ,  193 N .  C., 6 2 l ,  143 S. E., 140: >:. I . .  E l l s ~ r ~ o r f h .  
131 N. C., 773, 42 S. E., 699. 

Sen .  trial. 
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SYLVESTER l3IIASTLEY 1. J .  S. COLI,IE> . \ lo  K. 11. SANFORD. CO- 
PARTXERS, DOISG I~USIIVE~S CPIDEK THE NBXE OF T H E  SERVICE WARE- 
HOUSE COMPANY, THE PLANTERS NATIONAT, BANK AND TRUST 
COMPANY, A A D  P. H. COLLIE. 

1. h'cw Trial C b-- 
The trinl court hns the po\ver to set aside a verdict and order ;I 11c\v 

trial a t  m y  time during the tern1 during whic.11 the action was trictl. 
C. S., 601. 

2. Bills and Sotes D a- 

The payee of n check may not hold tiic drawee bauk li;il~lc t l ~ ~ r c o l l  until 
the dravee hnrilr has accepted the check. C. S., 3171. 

3. Contracts B a--Theory that third person for whose benefit co~ltra( t 
is made may suc thtreon hcsld inapplicable to this caw.  

Wlit~r', on a1)penl. an order sustaining a defendant's demurrer to the 
c ~ r m p l n i ~ ~ t  is attirmecl. such dcfcndant's appeal from an order dismissin- 
its cross-;1(.tit111 afiliilst niiotlicr clefendatit whom it scclts to holtl l i i ~ l ~ l t ~  

aggregate nnlomnt of seT en c*llcc.k>, nliicll a r e  payable to  tliv order of the, 

pl:iii~tiff, ant1 11 llic.11 11 ere tlrawii dur ing  tllt, month  of l ~ e c e i n l ~ c r ,  1931. 
by t l i ~  t lcfei~t lni l t~,  J .  S. C'ollic and  R. 31. Sarrfortl, cdol~artnel~s,  clolng 
bus i i i e~s  under  the  name of the S e r ~ i c e  Warehouse ( 'ompnny, O I I  the 
tlefei~dant, the I'lanters Sa t io r la l  B a n k  a i d  T r u s t  ( ' o n ~ l ~ a i ~ y .  

T h e  cliecks vcrcl duly presei~tetl  f o r  payment by the 1)lailitiff to tl~c 
defendant, tlie P lan te rs  National  B a n k  and  T r u s t  C'oiilpany, nliicli 
rcfuqed to p a y  tlic same. T h e  cllwks had  not bren acceptc(l hy t l ~ c  .;nil[ 
tlcfc il~lailt .  T h i i  a c t ~ o n  was beg1111 on 24 May, 1032. 
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I t  i s  alleged in  the complaint that  prior to the issuance of the checks 
described therein, the defendant, the  Planters National Bank and Trust  
Company, had contracted and agreed with the defendants, J. S.  Collie 
:md R. M. Sanford, copartners, doing business as the Serf ice  Warehouse 
Company, that  i t  would pay all checks drawn during the tobacco selling 
season of 1931, by the Service Warehousc Company in tonnection with 
tllc operation of its business during said season; and tha t  the checks 
described in  the complaint were drawn and issued by the Service Ware- 
house Company in connection with the operation of its lmsiness during 
s ~ i d  season. 

I t  is further alleged i11 the complai~lt that  the defendants, J. S. Collie 
and R. M. Sanford, copartners, doing busiuess under the name of the 
Scrvice PvTarel~ouse Company had executed a note in the sum of $5,000, 
payable to the defcl~dant, the P l tu~ te r s  Sat ional  Bank and Trust  Com- 
p u y ,  and that  said note was endorscd by the defendant, P. H. Collie. 
That  said note had been depositd with the  defendant, the Planters 
Satiorlal B a l k  a d  Trust  Compaiiy, as security for any overdraft in 
tlic accouut of thc Serviw Warehousc Company with said Planters Na-  
tional Bauk i111d Trust  Compaliy, during the tobacco selling sea so^^ 

of 1931. 
At the close of all t l ~ e  evidence at the trial, the defendant, P. 11. Collitl 

i u o ~ d  for judgn~ent :IS of nonsuit on tlie cause of actioi~ alleged in the 
coll~plai i~t  against h i n ~ .  The  motion was allowed, and the action was 
clismissed as to said tlrfendant. T l ~ e  plaintiff did not except to or appeal 
f ~ o i ~ i  the judgment dismissing thcl acltioi~ as to the def'eaclaut, P. 11. 
C'ollic. 

Tlie said defeuclal~t, P. H. Collie, nlso moved for judgruent as of 11011- 
buit on tlie causc of action alleged agaiust him, in the f u ~ t h e r  answer of 
t l ~ b  dcfeiidant, the Planters Kational Bauk and Trust  C'ompany. This  
lnotion was allowed, and the cross-action of the defendant, the Planters 
S a t i o ~ i a l  Bank and Trust  Company, against the defendant, P. H. Collie, 
\\:E disn~issed. The  defendant, the Planters Kational Bank and Trust  
('ornpnny, excepted to and appealed from the judgmmlt dismissing its 
(dross-action against the defendant, P. H. Collie. 

Tllc issues arising upon the pleadings of the plaiiltiff E I ~  the defeutl- 
aut, the P la i~ tc r s  National Dank and Trust  Company, were submitted to 
the jury and a i~sncrcd  as follows: 

"1. Did the defendant bank contract and agree with the defendanth 
J .  S. Collie and R. M. Sanford, copartners, doing busi~iess under tlic 
11ame of the Service Warehouse Company, that  said bank, for a valuable 
consideration, would pay all checks drawn upon it by the Service Ware- 
house Company in connection with the operation of its t~usiness during 
the tobacco selling season of 1931 ? Answer : Yes. 
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2. Were the checks tleclaretl up011 in the complaint issued to tl~ri 
plaintiff by tlie Scrrice Warehouse Coinpany in connection with thc 
operation of its busincer during the tobacco selling ccv~son of 1931 ( 
Answer : Yes. 

3. I f  so, mere the said checks rcturned unpaid by wit1 rlefcntlar~t h:rtrk 
when presented for payment ? AZils\ver : Yes. 

4. I n  what amoulit, if any, is  defendant bank intlehtc~d to the p1xil1 
tiff? ,2nswer : $568.33, with interest." 

After the issues had becn ansxvcred, and the T crdict returned by tlic, 
jury, the defendant, the Planters Natioual Bank and Trust  Conipaiiy. 
moved the rourt to set aside the verdict and o r d ~ r  a new trial. T l i ~  
motion mas allowed by the court in the exercise of its discretion. TI](, 
defendant, the Planters National Rank and Trust  Company then tlc- 
murred ore  t e n u s  to the complaint on the ground that  tlic facts statctl 
therein arc  not sufficient to constitute a causcb of artion against snit1 
defendant. The  clcinurrer was sustained, and the plaintiff esceptctl. 

From judgment dismissing the art  ion as to  the clefcndant, the Plantcw 
National Bank antl Tmrt ('ompany, the ~ ) l a i i~ t i f f  appcalerl to thc S u -  
preme Court. 

( 'OO/P!/  LF B o n e  f i l l  p l u t n f ( # .  
.I. P. B w n n  a n d  I l a t t l ~  S. Tl',n,slotr f o r  ( 7 ~ f ~ 1 ( i l u i i / ,  Ill( / ' / U I ~ / (  I \ 

I tomd H w d  crild l ' r u s f  ( 'o tr tpuny .  
I .  7'. T'cllc??ftitr fOt*1717f~n//a?21. 1'. 11. ( f O 1 l t ~ ~ .  

C o ~ a o ~ c ,  .I .  'I'lit~ orc1t.r of the c*ourt setting x4tir the ~ t ~ l ~ r t  at tl~cj 
trial of this :ictiol~, a i ~ d  ortlr,riiig a lie\\ trial, is not rc,rit>\v\.ahle by t111. 
Court. Tlicl ordw n a s  ii~atle I J ~  the' t r ial  cop?  in the cxercisv of it* 
tliscretio~t. Fo r  that rrasoll t h ~  ~ ~ l a i ~ ~ t i f f  (lid not appeal from thc order. 
111 Bird u. H ~ u d b r ~ ~ u ,  131 S. C., 488, 42 S.  R., 936, it is said that  tlic~ 
1~over  of a trial court to set aside a verdict ant1 to o r d ( ~  a lieu- trial. 
in its discretio~l, iq il~hcreiit, and is necessary to the propcr administra- 
tion of justicc, which is after all tlie function of a court. The power 1. 

rrcognized by statute> ((I .  S.. 591) ; its cxcrcisc at any tinit. during tlio 
term at \\.liic~li thc ;~c.iio~i nwi tritvl has been uniforr111-j- approvccl by 
this ('ourt. / I !  1 1 .  l { ( o / ,  200 S. C., 734, 158 S. E., 388, l,iX.u,s I.. L n t X e y .  
186 S. C., 39b, 119 S. E., 763, ( ' o o p e r  I.. ( ' I ~ L ~ P ,  174 S. ('., 366. 9:; 
S. E., 913, .4hrritc~Ihy 1 % .  170rrn/,  138 S. C., 337,  50 S. E. ,  696. 

*\ftcr tile I crc1ic.t 15 as s1.t aside by the court in tlicd c~\;~rc.ivi of its d~.;t.rc%- 
tioil, tlie t le fcuda~~t ,  tl~c. P l a ~ ~ t e r s  Sat ional  Bank autl ' r rui t  Cornpa~~y .  
(1cmurretl 0 1 . ~  ferlrir to tlic coinplair~t 011 the g~oun t l  tll:~t t h c ~  facts btntc~l 
t h c r ~ i n  arc not sufficie~rt to mnstitute a causc of action ngniiist snit1 tlc - 

fclitlant. This dcnlurrcr was lienrtl by the court, antl after :irguiucnt b~ 
co i~ i~s r l  for both l)laii~tiff and dcf(~lida~lt  n a s  sust:~ii~ctl 
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The cause of action alleged in the complaint i s  founded upon certain 
checks described therein. These checks are payable to  the order of the 
plaintiff, and were drawn on the defendant, the Planters Kational Bank 
and Trust  Company. I t  is alleged that  the checks mere duly presented 
by the plaintiff to thc defendant, for  payment, and that  upon such prc- 
vntment  payment was refused. I t  is not allcged that  the defendant had 
accepted the rhecks, and thereby beron~r  liable to plaintiff as the lioldcr 
of tlic checks. C. S., 3171. 

I t  i s  well settled as the law that  tlie payee or other holder of a check, 
\vliirh has not been accepted or certified by the drawee bank cannot 
~na in t a in  a n  actiou to recover of said bank the amount of the check. 
7 C. J., 698. I n  Rank v. Bank, 118 S. C., 783, 24 S. E., 524, it is said 
that tlie holder of a check cannot maintsin an action against the bank 
upon which thc, check is drawn, until after the acceptauje of the check 
by the bank. I n  the opinion in that  casc, i t  is said:  "This is the uni- 
form line of decisions in tlie Federal Courts and our own, and i t  is sus- 
tained by the owrwhelmiiig weight of authority in other courts, though 
t l lcl~,  arc a fc~w drcisions ill other states to tlic contrary. T h e  bank is the 
agent of the drawer; till acceptance of the check, i t  has assumed no 
liability to the p a w e ;  its liability, if ally, is to the drawcr whose checks 
it has agreed to pap, if it has the drawer's funds in hand, and for breach 
of that contract, it  i s  liable to tlie drawer, and not to thc payee." 

This  nell  scttled principle is applicable to the instant case, and fully 
supl)ortstlic. judgment dismissing the action as to the defendant, the 
1)laiitc~s I\Tational Bank a d  Trust  Company. I t  is not necessary to  
tlclcitlc tlie question discussed by c.ounse1 in thcir briefs filed in this 
Court as to wlicther tlie contract alleged in  the complaint between the 
tlefendant, tlic I ' lal~ters Satiol ial  Bank a d  Trust  Con pany, and the 
tlcfcndants, J. S. Collic aud R. 31. Sanford, copartners, doing business 
under the l m n e  of the Serrice Warehouse Company, is valid or not. 
Couceding tliat the coiltract is d i d  as  between these defendants, i t  
cioes not follo~v tliat the plaintiff can recover of the defendant, the 
I'lalitcrs Kational Bank and Trust  Company on tlie prinriple of Go~rc l l  
7'. 1'Crate7. Supply C'o., 124 X. C., 338, 33 S. E., 720. That  case is readily 
tlistinguishitble from the instant case. Sei ther  Ballad E .  Bank, 91 
Kan., 91, 136 Pac., 935, nor Say lon  z.. Bank, 99 Kan., 515, 163 Pac., 
454, are authorities in support of the contention of the l~laiiitiff in this 
rase. I n  both these cases, the drawee bank was interested in the live- 
stock which the drawer of the check had purchased from tlie holder. 

As the judglnel~t in the appeal of the plaintiff must be affirmed, it 
follows that  tlie judgnleilt in the appeal of the defendant, the Planters 
National Bank and Trust  Company, must also be affirmed. The plain- 
tiff is  not entitled to recover in this action of either the defendant, the 
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P lan te rs  X a t i o n a l  &ilk  id Trus t  Company, or  tlic, tlcfelitlant, 1'. H. 
Collie. T h e  jndgnicnt tlismissilrg t l i ~  action a?: to  the tlefcntlant, tlitl 
planters Nat iona l  Bank ;311d Trus t  Cioinl)aily, and tlie judgment t l i w ~ i ~ . -  
irig t h e  cross-action of snit1 tlcf~wtlant a g a i ~ ~ q t  the. tlcfenti;~irt. 1'. 17  
Collie, a r e  both 

-1ffirmcd. 

Animals B a-E~idence held insufficient to ~ \ a ~ ~ a n t  rec.oItq by plain- 
tiff for injuly sustained 11-lien gored by bull. 

In  order to recorer for an injury inflicted hy a tloineytic animal plaiutiff 
must show that tlie aninla1 was ricions or dmigcrous anrl that the onncr 
had hnonledge, actual trr constructive, of the ~ i c i o u s  propencity of tho 
animal, nnd i n  this action to recowr damngeh by a n  emplovee on n far111 
for injuries sustained nhen plainti% \?as gored b) a bull that he m a s  
instructed to take to pasture, defenilant's motion a \  of nonquit \TiIS prop- 
erly granted, there bcinc no cvidence that the bull had ever l~rerioucl) 
:~ttackctl any perion or had qircn signc of viciousnrss, o r  that tlefcndant 
had kno~vledge of a113 v i c i ~ u s  ~lropensitg in tlie animal, alld. ~ i c l d  frcrthcr. 
tlic~ hull's liabitnal hello\\ ins  and pan ins  of the qronnd n hr11 tahcn to 
~ ~ a i t u r e  Tras not CT itlence of vicionc propmqitv, snch action- hciirc no1ni:rl 
I ~ e h n ~  i o ~  in a bull. 

CI\ IL t c  T I O A .  Iwfore -1lt E l ,  0 1 ~ .  .J., at  Martzl~ Terl11, l!j.;.i, of 1 1 ~  \ 

DERSOS. 

Plaintiff illstitutctl t h i i  achoil to IY co\ er c1:1111:1gt i foi, *c~1(111' i i l j u ~  i (  

sustained by  being gored by a bull o \ \ i ~ e d  by tlic tlcftntlant. Tl1c3 p l a i ~ l -  
tiff n a s  a boy ciglitecl~ years  of ngc. and  had  biwi raised on ;I fnr111, 
: n ~ d  on 10 J u l y ,  1031, n a s  norliilrg oil tIic f a r m  of tlcftiitlaiit 

T h e  n a r r a t i \ e  of thc i n j u r y  is ~ube tnn t ia l ly  as: follon. : 
'(Mr. M a s ~ \ c l l  hat1 a bull 011 the l)lace, but  prior to 10 J n l j .  1!)31. 

I had  never hem called u p o ~ ~  to p c ~ f o r ~ i i  ally sc r \  i w  n 11a tc~  er ill 1 c,g:~rtl 
to  the  bull. I had  ne\ er hat1 a u j  experinice :lilt1 tlitl ilot knov an)  thing 
about I t a n t l l i ~ ~ g  bulls. M r .  X a s n  ell 1ic7 c,r toltl iilc o r  c a \  c I I I ~  ,111y i l l -  

s t~.uct ions about  Lon to ll:~iidle thc, ln~ l l .  . . i l ' l~i,  l)ull V C I ~ ;  Bcapt 
i n  a pen back of tllr (lairlv barn,  a i ~ t l  tlii, pen n a s  bcltnec~l tncBnty ,111tl 

t h i r ty  by sixty feet. . . . Tl~c,  lot n a s  eliclocctl nll(l l l l ~ d e  on: of 
rai ls  and  poles and  \ \ a s  built  on o ~ i e  sielc of tile  bar^^. . . T h e b u l l  
n as  i n  this  lot or pen on the nior l i i~ig of 10 J u l j ,  1931, .~ t  tlie t imc 1 
'finished milking. Tlic p i  liatl a gate  Ieatli~rg into it .  011  tlie ~ ~ i o r n i i l g  
of 10 July, 1931, af ter  1 liad f inis l l~t l  m i l k ~ ~ l g ,  M r .  I I :~x~r.el l  told 111t 

to  t ake  t h e  bull out of t h e  lot ant1 elrile h m  to the pa.ture. H e  toltl 
m e  t o  go into the p m  ant1 r u n  h i m  ont. TThri1 h e  toltl 111r t o  go illto 
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t11c pen 1 fit first hesitated. I had I IO  idea what the bru c was. . . . 
I pickcd up >I club mcl started in, but he told me not to hit the brute 
with the club nntl I tli*oppcd it. I had not any more thnn dropped it 
until he  turned on me, k~locked mc down and gorcd me He rolled me 
around and gored me. . . . H e  wtis rolling me with his head. Hc. 
l ~ u d ~ e t i  1 1 ~  to the lower side of the pel1 alld I got out of tht, pel1 . . . 
111 the thir ty days prior to Ju ly ,  1931, 1 n-orlretl for 3Ir. Naxmell 11ot 
lcss than ten clays. I suppose I worked for him more t l ia~l  a third of the 
tinir. , . . Sometimes when I came in early 1 sav. them clriring 
the bull in and I lind seen them drivine: him ont. Sorueti ~ w s  mv  brother 

u 

tlrore llim out. H e  is ciglitecn years old. . . . I n c v l ~  saw anybody 
h a w  trouble taking him out. I had never spcn anybody lwt  the dogs on 
him m d  drive him to tlie pasture. . . . I had see11 Arthur Lance 
drive him. H e  is  about twenty-fire years old. H e  was just coming on 
behind him a11d the bull was just going 011 into the pe11. . . . I ha re  
henrd some people talk about hulls, but I did not know a~iyth ing about 
that o w .  . . . Before going into the pen I. picked up  a stick. The  
qticli was about the size of my arm R I I ~  about eiglitctw inches long. 
. , . 31\11. Mas\rell told me ]lot to hit him. I doii7t h o w  how close 
I was to him w11e11 I raised the stick. I went to draw it back and whei~  
I did he told I I I ~  not to hit the bull. . . . My brothtmr had not bee11 
ilttending to thc hull w r y  loug-ilot inorc tila11 a rnoiitll and a half, if 
that long. . . . After the bull had mc down a i d  was goring me J f r .  
Mas\rell hissed the dog on the bull. I don't krlolr if tlw dog mas thercl 
\\,hen I went into the pen, but while the bull had me doun the dog coni- 
~ ~ r c ~ ~ c e d  barking a d  I suppose Mr.  Maxwell hissed him on." 

Another witness for plaintiff said:  "I tlrore the bul from the pel1 
to the pasture a i d  drove him back in. Sometimes Lance would drive 
the bull, but I drove it most of the time. . . . Wher I would d r i w  
the bull from the lm1 down to the pasture h~ would bellow and paw the 
ground and burrow ill the ground with his head all tlie n a y  down the 
pathway. Sometimes he would stop and refuse to go on. . . . Wheu 
I would drive the bull from tlie pen to the pasture he  l~ehavecl all tlic 
way down alld nlmost ercry (lag as I ha re  described already." 

,It the col~clusion of plaintiff's evidence there was judgment of non- 
w i t  and the plaintiff appealed. 

R. L. FVIritmore fog. plaintiff. 
Kedtlen LC R e d d c n  for de feudan l .  

U R ~ L ~ E X ,  J .  Wliat are tlic esseiitials of liability for mjury itlfiicted 
by a bull? 

Thc ancestry aucl social s ta id ing of a bull antedates the pyramids of 
Egypt. Indeed, tlie x-ritten record reveals that  in the first civilizatioi~ 
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along the stretches of the Xilc a bull was a god. Hc. \\a:: all emhlc111 
and symbol of ~ i t a l i t ~  and alrcicwt Egypt ia i~s  morsliippetl ~ i t a l i t g .  Thc 
same impulsc tlic~rcforc tliat cv)~~striic.tc~l tllr py*ainitls a lw  P I I ~ O \ \ I V ~  thc. 
hull with divinity. 

I t  is true tliat his fighting qua1itic.s have oftc.11 bcc,ii u x ~ l  f o ~  clew1.11~- 
ing fear. F o r  iustancr, the Sweet Singer of Israel, at t tmpting to dc~ 
scribe his  sense of fcar mrtl tl~pressiorr, TI rote : "Many bnll5 hare  (WIII-  

passed me ;  strong bulls of Ih shan  hn\e  bcwt me rountl. They gapc.11 
upoil me with their n ro~~ t l i s  ah a rir\-c~li~rg i r i r t l  roaring lion " l'w1111- 
22 :16-13. 

The familiar rule of liability for injuries inflictctl I)\- catth. 11:~s re- 
~nainetl  approxi~uately constant for mow than three tlionsnnd year* 
This rule of liability n a s  exprcmcd by JIoses ill the following W O ~ C ~ S  : 
"If an ox gore a man or a moman that t l i q  dic; thcw the ox ahwll 1)c 
surely stoned and his flesh shall not be eatell, hut the on~ici .  of tlict 
o s  shall be quit. But if the ox were n ont to pnsh 11 it11 his liorn in time 
past, and it hat11 heen testified to his ovner, ; n d  lie llatll i ~ o t  l i~ l j t  hiill 
in, but that  11e hat11 killed a mail or a u-oniaii; the ox ~ 1 1 ~ 1 1  Ije stoned. 
and his oni1c.r also allall be l ~ n t  to dcath. If tl~crcl he Iaitl or1 hinl a ~11111 

of nlonry, then lie shall give for thr  ransom of his lifc ~ \ I i : ~ t ~ o c ~ v ~ r  is  laic1 
upon l~irn." Ex.  d l  98-30. 

This  Court declarcd in Redo? I . .  C'oal C'o., 102 S. C., bO4, 136 S. E., 
113, that a per so^^ injured by a domestic animal, in o d e r  to recoler 
damages, must show t n o  essential facts: (1 )  "The animal inflicting 
the in jury  must he daiigerouq, ~ i c ious ,  ~nischierous or ferociou*, or orrcL 
termed i o  t l ~ c  law as  possessing a T icious propensity." ( 2 )  '('J'II~J 011 ller 
must have actual or constructi\c k~~on le t lge  of the \ icdionb pro~wnsity. 
character and habits of the aninlal." The samc l)rinciplc n a, ; I I ~ I I ~ I I I I ( W ~  

in ( 'ockerhnn~ 1' .  A\7i.uon, 33 S. ('., 260, this case in~o l re t l  an I I I ~ U I - J  

committed by a bull. 
I n  the case a t  bar there n a s  110 c\ icience oft-'eretl tcntl~iig to zhon tliat 

the bull had crer  attacked a person ur tllreatenetl to (lo so, ]lor that 11c, 
]\as "wont to push n it11 his horn in time past"; nor n as thcrc c,\-itlrncc~ 
that  the onncr llad actual or c o ~ ~ s t r u c t i ~ e  kuo~iledge of any r i c i o ~ ~ .  pro- 
pensity of the animal. I t  is trup that a wituesa said that ~nc l l  m o r ~ ~ i n g  
when the bull was tunred out of the pel1 '(lit ~voultl b(.lluw, pa\\ tliv 
ground, and burron ill the groulitl I\ itli his head." Tllosc. bred t o  the .oil 
perhaps know that  such acts 011 the part of a no rn~a l  bull conoti t~~tc(l  
per se no more than boastful publicitj- or propag;r~~tla, c loub t l c~~  (I ( , -  
signed by the animal to inform his bo\ inc friends ant1 acl11rirel.s that 11c 
was arriving upon the scene. 

At any rate the trial judge corwctlg interpreted the p ~ r ~  :lilinp 111 111- 
c3iple of law as lieltl ant1 promulgated in t l i~q  State. 

Mirmed.  
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JIRS. DIXII.: JII3SSICIi T. JEFFERSON STAXDAIID LIFE TXSURANCE 
COMPANY. 

(Filed 11 October. 1933. ) 

.Xppcitl and E1*iSor B' a-Esceptious taken in county court will not bc 
col~sidcred in Suprc.me Court upon appeal Prom Superior Court judg- 
ment. 

Where 311 apl~eal is taken from a general county court to the Superior 
('ourt upon error assigued, but the only esce~tion and assignment of error 
011 nplwtl frou tlie Superior Court to the Supreme Court is to the judg- 
ment of the Superior Court, the Supreme Court will affirm the judgment 
of t l ~ c  Superior Court when no error nppcnrs in the judqment or the 
~wortl  proper. 

This was :L ciril action to reco\-clr 011 an i~isurance policy in the sum 
of $2,500 issued by the tlefenclant to William Roger 31 esser, husband 
of the plaintiff. tried k f o r e  his Honor, J. P. Kitchin, awl a jury, at the 
regular 3T:lrcli ?'ri.n~. 1933, of tLc1 Gcncral County Court of Runconibc 
Cou11ty. 

-It the ro11c.1usio11 of the plaintiff's clridc~rce the defend:mt moretl 
for :I j u t l g~ur~ i t  ns of ~lousuit. The  rnotion was denied, ailti the defendant 
(sccptcd. A\t the conclusion of a11 the evicleliw this motion was rcncwctl. 
,riicl : ~ p a i i ~  tlcnictl, aiitl the defentlant excepteti. 

't'lic j u y  a\rnrdctl the plaintiff a ~erc l ic t  i11 the suiu of $2,500, with 
intei-est tlicreon from 23 May, 1932, and judgment was signed accord- 
ingly. To tlic signing of tlie judgment dcfendaut cxceptc-1 and appenlctl 
to the Superior Court. 

I t  is admitted by all the partics that the premium was paid u p  to the 
time of the death of the insured, and that the insured dirad as the result 
of an aeroplane accident sustained on 23 May, 1932, and that  Mrs. 
Dixie Messer is tlic widow of William Roger Messer. clec~?ased. That  on 
or about 28 July,  1931, the defendant issued and delirerttd its policy of 
iusnranc8c S o .  436183, in fact. amount of $2,500, to ' f l i l l ian~ Roger 
Mcsscr: that  tllc bcncfirinry nalned i11 said policy is Dixie Messer, wife 
of tlie iiisurctl if lix ing, otlicrwisc to insured's s n r ~ i r i n g  childrcn, slinrc 
and share alike. 

3 s  a defense the defeilclant alleges : 
"(1)  That  attnc.hec1 to and fornling a part  of said po1ic.y of insurance 

referred to in the coinplaint, bciug dcfendalit's policy NO. 436183 dated 
28 July,  1931, i n  the face amount of $2,500 issued by the defendant 
upon tlic life of William Roger Xesser, was a rider generally designated 
as 211 : ~ r i a t i o ~ ~  rider ill nords and figures as follows: "Form 1'703-500 
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9-80 JI. Ridcr attachctl to and forming part of Policy Xo. 436183 issued 
to William R o p r  Mcsscr. (Ariat ion Rider.) Death as a result of 
. t w  ice, t rarcl  or flight in any species of air  waft ,  except as a fare-paying 
passelrger, ic :I risk not assumed under r l~ i s  policy, but if the insured 
4 ~ 1 1  die a. a result, directly or indirectly, of such service, t r a ~ e l  or 
flight, the caomp:uly will pay to the beneficiary the reserve on this policy. 
Dated 28 July,  1931-Jefferson Standard Lifc Insurance Company." 
T11:tt as aforesaid. tlw a h o ~  c mentioned rider was attached to and n as 
:I ljart of inid c.olitract of i l~surance a t  the time of its issuance ant1 
clclli~ ery hj- tlie tlefendaut to said 1lrilliam Roger illcss?r. 

( 2 )  That  a. defendant is iiiforlnetl and believes and, therefore, alleges, 
\aid iusnretl, William Roger Meqcer, came to his  death as a result of 
t r :~rc l  or flight ill :111 aeroplane owned by himself and in nllich he 71 as 
r id i i~g at the timc of 1:is death ]lot as a fare-paying passeugcr; that by 
reasoil of the fact that tlic imured came to his death directly as a result 
of t r a ~ e l  or flight ill all :~croplanc when he was not a fare-paying pas- 
w ige r  entitles the plaintiff to rccorer of the defendant only the r e sen?  
on \aid policy :tt the time of the death of iaid insured; that the resen e 
o ~ i  >aid policy at the timc of thc death of the insured ainourltecl to the 
-mil of $9.%, \ \ l i icl~ <:lid sum the defendant l~e ren i th  pays into the 
rrpistrv of thi.; court ill c*onlplete and final discharge of any and all sums 
ilue by it b- r i r tue  of said contract of iiisuralice. TVlierefore, har ing  
fully ail.nc rctl the complai~kt of the plaiutiff, the defrildant prays the 
vourt that  this action bc dismissed and that  it recover its costs of the 
plaintiff." There, n a s  sufficieilt eTiclence, to be submitted to the jury 
olt the part  of plaii~tiff to the effect that the "aviation rider" v a s  not 
attached to the policr of insurance .u\hcn tlelireretl. This questioli of fact 
11 as tlwicl(d ljy the jury in faror  of the plail~tiff in the General County 
('ourt of Buncombe County. 

Tlic tlc~ftmla~it matie numerous exceptlolls and assigninents of error on 
tllc trial ill tlic. Geueral County Court of Buncombe County, and all- 
p(&tl to tllcl Su1)erior Court. These exceptions and assignments of error 
\\ore lwartl by the court bclov and the following judgment rendered : 
. 'This rau.c. corning 011 to bc heard and being heard on appeal from the 
Genc>r:il Comity ('onrt of Buucombe County, before his Honor, Felix E. 
llle:, judge presidii~g aircl holdiug the Superior Court of Buncomhc 
County, S o r t h  C a r o h l a :  -1fter argumeiit by munsel and written briefs, 
rt is ordered, adjudged and  dccreed that  thc judgment of the General 
County Court shall be and said judgment is hereby in all respects 
;~ffirrncd, and FT ?ry exception of the defendant, appellant, is  hereby orer- 
lde t l .  T h i i  d S  Juue,  1933. FELIX E:. ALLEY, J u d g e  Presiding." 

The defeiidant, iu accordance with the practice and procedure in  civil 
caasr= on appeal from the General C'ount~- ( 'ourt  of Buncombe County, 
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duly grouped its exceptions and assignments of error-cig1,t i n  all. Thrscs 
were heard in the court below and orerruled and the defendant, appealctl 
t o  this  Court. 

t 'a tkcy LC' C'afkcy f o ~  plainfiff .  
Johnson,  Srnaf11ws and  Rollins f o ~  t l p f r n r l t r n i .  

PER C ~ H I . ~ J I .  I n  the record, as to judgmeut in the chclurt below ant1 
the ruling of the court belon- oil exceptions auc1 assigllinents of error 
from the General Coui~ty  Court of B~ulconibe County to tlie Superior 
Court, we find: ('Tlie defendant, in apt  time esceptctl to the signing of 
the judgment as appears of record and to the ruling of the court." 
Nowhere in the record does i t  show any exccytious and isqignment~ of 
error from the court below to this Court. I n  S m i t h  1 . .  :''exas Co., 200 
N. C., 39, (41), is the following: "In the absence of :~ssignmentc of 
error appearing ill tlie transcript 011 an :~ppe:~l  to this Coort, the appeal 
will ordinarily be dismissed oil the inotio~l of the nppellre. Where, hov - 
ever, no error appears in the record proper, the judg,inent may hc 
affirmed. I n  the instant case, the only exception appearing in the record. 
is to the judgment. W e  find 110 error in the judgment. The  exception. 
cannot be sustained." McIntosh K. C. Practice & Procedure i11 C'inl 
Cases, p. 65. Cook c. Bailey, 190 N. C., 599. This  qumtion has also 
been decided in  Bakcry v. Ins. Co., 201 S. C., 516. 

I n  the judgment we find no crror. Fo r  the reasoils giren. the judg- 
ment is  

Affirmed. 

31. E. HORBS r .  D. H. KIRBY A A D  SOUTHERN BISCUI!C COMPAM7. 
ISC'ORPOR- TED. 

1 .  Wial D *On motion of nonsuit all evid(.nce is to be considered in 
light most favorable to plaintiti. 

Upon n motion of nonsuit all the evidence, whether oft'ered by plaintift' 
or elicited from defendant's ~vitnesses, is to be consideled in the light 
most favorable to plaintiff, and lie is entitled to every reasonable in- 
tendment thereon nnd evwy rcasoi~zrhle infermce therefrom. C. S., 567. 

2. Automobiles C m-Evidence of defmdant's negligence In driving held 
sufficient to be submitted to jury. 

Evidence tending to shorr that the rear of plaintiff's car had pasqed 
the center of the intersection of two city streets when it was struck by 
a car drivcn by defendant al~proaching the intersection from plaintiff's 
left. thrlt defendant drove his car at n speed e r e n t l ~  in ewess of the legal 
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niasilnuu iu  aplwoacl~ing the intersection and drove down the middle of 
the street, and that the front of defendant's car struck the left rear wheel 
of plaintiff's car, resulting in serious damage to plaintiff's car and injury 
to plaintiff, and that plaintiff was driving slowly when he entered the 
intersection, is held, sufficient to overrule defendant's motion as of nonsuit 
in plaintiff's action for actionable negligence. 

3. Appeal and Error E b- 
Where the charge of the court below is not in the record the elinrqe 

iy  prt~soined to be Ivithont error. 

L \ ~ ~ ~ ' ~ ~ ~  by defel~dants  fro^ E ' ~ ~ z z e l l ~ ,  J., and a jury, a t  Nay-June 
Term, 1933, of WAYNE. K O  error. 

The material allegatioiis in the complaint are as folloms: "That, 011 

or about 32 March, 1932, while the plaintiff was driving his Chevrolet 
c o u p  in a i~ortlwrljr direction on the right-hand side of Leslie Street 
in the city of Goltlsboro a t  a point where said Leslie Street intersects 
11 it11 -\sh Street;  that as plaintiff ei~tered said intersectiou the auto- 
111obi1e of the dcfendant, Southern Biscuit Company, Incorporated, 
o lmated  by the dcfendant, D. H. Kirby, approached from the west on 
.\,ill Street in a rapid and reckless manner, and on tlie left-hm~d side 
of said street; X I I ~  as t l ~ e  plaintiff sought in every possible inanner to 
a\  oicl n colli~ioii, the said defendant I). H. Kirby drove the automobile 
of the said Southern Biscuit Compaiiy, Iacorporatetl, suddenly and 

iolently into tlie rear end of the plaintiff's automobile, throwing the 
plaintiff so \ioleiitly against thc right-hand door of his automobile that 
~t broke said door open and threw the plaintiff with great force and 
~ io l ence  out of said car and eight or ten feet beyond the right side 
thereof, thereby causing the plaintiff the painful, serious and permanent 
~u ju r i e s  hereinafter set forth in detail; and that  the car driven by the 
said defendant I). H. Kirby \ \as proceeding a t  such reckless speed and 
was clri\cn ill such a reckless manncr that, even after so ejecting the 
plaiiitifl' from his automobile, the said automobile of the plaintiff n a s  
l)ml~etl  and thro~vn by the force of the defendant's car u p  onto the side- 
~ r d k  on the east side of Leslie Street and whirled coinpletely around so 
that it remained on said sidewalk facing in a westerly direction, thereby 
tlamagii~g said automobile in the nianner hereinafter sct fortli in detail," 
etc. The  plaintiff further allegccl that  defendant Kirby violated numer- 
ous statutes ill refrrei~ce to thc law of the road, and set same fortli. 

Tlie dcfer~dant Kirby dcuied the material allegations of the complaiilt 
a i d  set up  thc plea that  plaintiff 71 as guilty of contributory negligence. 
The defendant admits "That on or about 22 March, 1932, the defendant, 
D. H. Kirby, was driving his automobile, about the business of the de- 
f e ~ ~ d a n t .  Sout l~ern  I3iscuit Cornpauy, Incorporated, in an  easterly direc- 
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tion along Ash Street in the city of Goldsboro, N. C." 'Chis admipsi011 
was introduced in evidence by plaintiff. 

The issues submitted to the jury and their answers tlwreto, were a.  
follows : 

"1. Was the plaintiff injured by the negligence of the defendant<, a5 
alleged in the complaint ? Answer : Yes. 

2. I f  so, did plaintiff by his own negligence contribute to his on11 
in ju ry?  Answer : No. 

3. What damages, if any, is plaintiff entitled to reccver? Answer: 
$5,000." 

The court below rendered judgment on the verdict. l ' h e  defendants 
made numerous exceptions and assignments of error and r ppealed to the 
Supreme Court. 

11'. A. Dees and  K e n n e t h  C .  Royal1 f o ~  plainfi .8.  
T l ~ o s .  W .  Ru,fin fov d e f e w h n f s .  

PER CUEIAAI. A t  the close of plaintiff's evidence and a t  the close of all 
the evidence, the defendants made motions for judgment as  i n  case of 
nonsuit. The  court below overruled these motions, and n this me cnu 
see no error. The plaintiff's evidence fully sustained the allegations of 
the complaint. I t  is the well settled rule that  upon a nlol ion as of non- 
suit the evidence, whether offered by the plaintiff or elicitcd from the tlc- 
fendant's witnesses, is to be considered in the light most favorable to 
plaintiff, and he  is entitled to every reasonable intendment thereon and 
every reasonable inference to be drawn therefrom. 

The plaintiff testified, in p a r t :  "I eased into this strcet going slov. 
and looked, that  was to my  right, and saw nobody and looked dow11 
here to my  left and saw a man oTer here. . . . I kuow this mail 
was 35 or 40 yards down that  street coining up 011 that  tide, and whe l~  
I saw him coming so fast, instead of making my  circle a ~ c l  going dowi  
I would have met him, and I decided I vould go on u p  to the next block 
and go around that  short block and come into town to keep from being 
in  his may, but I eased on across and x-hen my car was entering u p  on 
there, going across, this man, if he eyer made any tu rn  a t  all I don't 
know it. I kept looking out my window u-ondering if he e3-er would tur11 
to his right, and just as I vias entering upon this sidewalk on farther 
side of Ash Street, this man came up and r an  under the iear  end of my  
car, striking the left corner, and I sax- my  car and heard the lick and a 
great crash, and my  car went up  . . . I Beliere h e  w a s  40 yawl\ 
a n d  perhaps more ,  conling flyivy. I saw that  as I was entering the 
street." 

P l e t c h ~ r  McGlohon testified, ill lmrt : "A1 1.. 1lol)ba' ( c  I rivs a l i f f l c  
orel. half  wa!/ f h e  s f?-eef  O H  t h e  le f t -hand side u f  t h p  f l u  P f lzey slmrrX. 



T h e  real. of 11 i s  car hatl passed I / ? ( ,  cc'ufer of t11 c s t  w c ~ f  h c ~ f o ~ ~  /hc!i 
s truck.  . . . H e  was hratlcd north crossii~g the street; Mr. Kirby':: 
car was going east; the front  part of Mr. Kirby's car strurk Mr. H o b h '  
car. The  left-hand back wheel of Mr. Hobbs' c:~r was struck. 111, .  

Kirby's ear was about the midtile of Strcet \\.hcl~ lie hit Mr. ITobb.. 
going ill ail easterly directioi~. Aftcr it \\.as struck Mr.  Hobbs' c:~r \vcJnr 
over oil the sidcwalk and hit n tclc~grapll l~ole  aiid t~oui~c~etl bacsk. I T  
went up  on t l ~ e  sidewdk and hit thr  1)olc~. . . . *It the timt, 11i.. 
rur was struck N r .  Hobhs was tral-cling ahout 15  illiles per hour." 

-1rdelia Parks  testified, in part  : "I saw Mr. Iiobbs' c:w coming. Ht. 
was driving solnewhere about 1 5  miles an  hour, I reckon, w r y  do\\.. 
H e  was comiiig down toward -Is11 Street. I saw the Iiirbj- c:i1. 
coming. W h e ~  I got to As11 Street, I ran  across. 1 suu. ,111.. h-irb!j's cur 
coming;  h e  was m a k i m j  40 to  $0 01- 60 mi le s  a n  h o u r  c,limbi,ry tha t  h i l l .  
and I r an  across to keep from getting struck. I saw the Kirbx car n.11c.11 
it struck Mr. Hobbs, b e m t m  I hatl just mutle m y  escape a t ~ t l  f u r / l c~d  
a ~ o u n d  t o  see h o w  cjuicL,l!j h e  pussctb. H e  struck the rear eucl of Mr.  
Hobbs' car. At t h e  f i m e  h e  s t ~ ~ c c k  Sf 1.. Hobbs' car. it hatl gone ce1.y licccr 
across t h e  s t w e t  intersection. Mr. Hobbs' car climbed the telegraph l~o11. 
when it was hit, it  slvung a r o u ~ ~ d .  I t  was headctl for that lady's porch 
when i t  hit. N r .  Hobbs was ly i i~g  collapsed in the street, blood j w t  
streamiiig. . . . I ran  Lecuuse h e  v a s  ~ u n n i n g  vecXYess." 

The defendaiit coiiteided that 11e was not to blame and was  \vit11j11 thc 
law of the road. "I saw that  he dashed in f r o i ~ t  of me all of a siitltleli. 
. . . I am a salcsman for tlle Southern 13iscuit C'ornp;~ny. 1 \\.ir.- 

going that  moriiing on a busiliess trip." 
The cliarge of the court below is not in the record, the p r e s u n ~ l ~ t i u ~ i  

is that  the court below chargcd every principle of law applicable to the 
facts. The  question of negligence, contributory negligence and da111:rgc 
mere facts for the jury to t l t > t t w ~ ~ i ~ ~ e - t h ~ y  decided in fa\-01% of plai~ltitY. 
I n  law we find 

S o  error. 

(Filed 11 Ortober, 1033.) 

Insurance N a-Distributeer of U'ar Risk Insurance are to be determined 
as of death of soldier and not as of death of beneficiary. 

The distributees of a policy of War Risk Insurance are the heirs at 
law of the deceased soldier as determined by our statute of distributioli 
as of the date of the soldier's death, and not ns of the time of the death 



of the beneficiary named in the policy, and where a soldier dies without 
wife, children, issue of children, or mother him surviving, the father is 
his sole heir, C. S., 137(6 ) ,  and although the balance due after payment 
of the montlily benefits to the beneficiary cannot be distributed until after 
the beneficiary's death, where the father is named beneficiary such bal- 
ance, after the father's death, should be paid the father's executor and 
will pass under the father's will as against the brothers and sisters and 
half-brothers and half-sisters of the deceased soldier surviving the de- 
ceased soldier's father. 

CIVIL ACTION, before Schenck, J., at  J u n e  Term, 1933, of W I J X L ~ .  
Substantially the facts a re  these : 
1. Rowan D. Saunders, a resident of North Carolina, was a n  dnieri-  

ran soldier and was killed in action in Francae on 17 October, 1918. 
2. At  the time of his death the said soldier held a policy of mar risk 

insurance in the amount of $10,000, payable to liis f l ther .  TVillia111 
Saunders. 

3. William Saunders, father of the deceased and bencdicinry ill said 
insurance policy, was married three times. B y  the first marriage s is  
children are now surviving, a i d  said children are the half-brothers and 
4sters of the dr~ccased soldier. Of the second marriage t h r w  cliildreli 
are now surviving, and these children arc  brothers anc' sisters of thc 
whole blood of the deceased soldier. The  third wife, E l l w  Sauntltm, is 
now living. 

4. ,\fter the death of the soldicr i n  1918, tlic Fecl(w1 Go~errirne~lt  
paid to the father, William Saunders, benefic4:iry in t h r  po1ic.y aforcs- 
said, monthly installments of $57.50. 

5. The  father and beneficiary died on 17 July,  1981, 11~aving c~hildrcw 
as aforesaid, and also leaving a last will and testament, drlted 14  Novem- 
her, 1920, by the terms of which will the said William Saunders left 
his elitire estate to his third wife, Ellen Saunders, "for the term of hcr 
natural life, tlie income from same to be used by h w  and so much of t h  
principal as necessary for her maintenance and support curing the term 
of her natural  life, and the remainder to go to the specijic heirs set out 
in said will, to wit, Carrie Elizabeth Dixon, Frederick Dmit.1 Saunders, 
and Cicero Erastus Saunders. Ellen Saunders is named as executrix ill 
said will and has duly qualified and has entered upon her duties :IS said 
~xecutrix."  

6. ,\fter the death of the beneficiary and father, William Saundcrs, 
the Government paid the commuted value of the remailling  installment^ 
to Avalon E. Hall, administrator of the estate of the tl~ceasetl soldier. 
The amount of such sum is $4,376. 

7. Frederick Daniel Saunders, brother of the whole blood of the de- 
ceased, filed a petition in bankruptcy 011 15 Novemhcr, 1932, and l i ~ $  



N. C.] FALL T E R M ,  1938. 24:; 

trustee in  baukruptcy, to wit, Van  B. Melchor, claim3 the i n t e r c ~  of 
said bankrupt i n  said estate. 

The tr ial  judge 11 as of the opinioil that  the brothers ant1 sisters of tlu. 
tleceased soldier and the trustee ill bankruptcy wcre entitled to the fullti, 
and that  Elleu Saunders, executrix uader the will of William Sau~ldcre. 
tleceased, "has no right, title or interest to any of the proceeds be lougi~~g 
to  the &ate of Rowan D. Saunders, now i n  t l ~ e  hands of -\valon K. 
Hall." 

From the foregoing judgmc.i~t ,lvaloli E. Hall, nt l~~linistr i~tor,  ~ I I I ( I  
Ellen Saunders, executrix of William Saunders, appealed. 

B R O Q D ~ N ,  J .  Who were tht1 distributees of the persolid ?state of 
Rowan D. Saunders a t  the time of his death in  October, 1918? 

This  Court has corisistei~tly held that  the distributees of a tlece;~sccl 
soldier, holdiug mar risk insurance, are to be ascertained a t  thc (late of 
the death of the soldier, i n  accordance with the intestate laws of tl~cs 
state i n  which the soldier lived. 

I t  appears from the record that  the mother of the deceased soltlicl. 
was dead prior t o  1918, but that  his father was living, and that  the 
soldier had no wife or child or issue of a child a t  the time of his death. 
Consequently, our statute of clistribution C. S., 137, subscc. 6, \esttd 
the personal estate of the deceased in  the  father as sole distributec~ undcr 
the intestate laws of this State. Of course, the final distribution of the 
estate is  postponed until the death of the beneficiary named i11 the policy. 
This  Court pointed out in G'rudy u. I l o l l ,  199 N. C., 666, 135 S. E., ;6;, 
the confusion which may arise in  failing to  distinguish between thv 
right of property under the intestate law and the right of enjoyment 
which is postponed until the death of the beneficiary. Therefore, if the 
money belonged to the father on and after 17  Octob?~,  1918, he had a 
right to dispose of it by will. This  he  did, and the property must be 
distributed in accordance with the will of the deceased. William SHUII- 
ders, as no question is raised as  to thc validity of the 71-ill. Sw I n  1 1  

Estate of Pmden,  199 N. C., 256, 154 S. E., 7. 
Reversed. 
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IEASIC O F  LEWISTOS v. LILLIAS I. HARRINGTOS AXD C. HOGGARU, 
AND BARTIC O F  LEWISTON v. LILLIAN I. HARRISGTON AYD P. C. 
RURICETT. 

(Filed 11 October. 1933.) 

1. Bills and Notes A -Cancellation and surrender of deceased hus- 
band's notes to widow held sufficient consideration f o ~  widow's notes. 

Where a widow esecutes notes to a banli and receive:; from the banli 
~iotcs executed by her husband before his death, the bank marking the 
husband's notes paid and delivering them to the widow, the widow may 
uot maintain that she was not liable on the notes executed by her because 
they were not supported by consideration, the surrender and cancellation 
of the notes executed by the deceased husband ancl the release of his 
estate from liability being sufficient consideration for thl? widow's notes. 
Bauk c. Uiclisoii, 0 3  N. C., 500, and Loan  Asso. v. Szcaim, 198 N. C., 14, 
cited and distinguished. 

2. SamePresumption of consideration for negotiable noi:es. 
I t  is presumed, prima facie, that negotiable notes are  issued by the 

maker fur a valuable consideration, C. S., 3004, with th?  burden on the 
maker to show failure of consideration whcn relied on by him. 

Any benefit, right or interest accruing to the promisor, or ally forbear- 
mce,  detriment or loss suffered or undertaken by the proniisee is sufficient 
c~onsideration to support a contract. 

- ~ I T E A L  by defeiidaiit, Li l l ian I. Harrillgtoli ,  froiu U u n ~ c i s ,  J., i ~ t  
F e b r u a r y  Term,  1933, of UERTIE. ,Iffinned 

T h e  above entitled actions were begun ant1 tried i l l  tlie Gciielnal 
County Cour t  of Ber t ie  County. B y  coilsent of thc parties, t h e  actions 
w r e  consolidated f o r  t h e  purpose of t r ia l ,  alld were trilxl together. 

F r o m  judgnlent ill each action t h a t  the  plaintiff recover of the dv- 
fendnnts  on the  note described i n  tlie complaint  therein, tlie amount  of 
said note, wi th  interest a n d  costs, t h e  defendant, Lilliuii I. Harr ing ton ,  
;~ppea led  to  tlle Super ior  Cour t  of Ber t ie  County.  

A t  the  hear ing  of the  said appeals, the  judgment ill eilcll action wah 

iifirmed by the  Super ior  Court ,  a n d  tlit. t l e f d n n t ,  L i l l i ln  I. H a r r i n g -  
ton, appealed to  t h e  Supreme Court .  

J .  U .  Mutthews for plaintiff. 
.J. Gay  Han. ing ton  and J .  A. l 'ritchetf for. defcndani 

CONNOR, J. T h e  defendant, Lilliaii  1. Harr ing ton ,  is t h e  widow of 
H. G. Har r ing ton ,  who died intestate i11 Bert ie  County on 27 November, 
1931. A t  the date  of his  death, the  said H. G. H a r r i n g t o n  mas indebted 
to the  plaintiff (1) i n  the sum of $250.00, as evidenced by a note exc- 
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cute11 by him as maker, and endorsed by the defendant, C. Hoggard, and 
(2)  in the sum of $130.00, as evidenced by a note executed by him as 
principal and by the drfendant, P. C. Burkett, as surety. Both these 
notes were. due a t  or sllortly aftcr the death of the said EI. G. Har -  
rington. 

0 1 1  3 December, 1931, a t  the request of tlie defendant, C. Hoggard, 
tlic] tlefcndant, Lillian I. Harrington, cxecuted a note i11 the sum of 
$250.00. due :lid payable on 20 December, 1931. This note n as c.ndorsed 
1,- the tlcfendant, ('. Hoggaril, and is payable to the order of tlir plain- 
tiff. Tpon  the dell1 cry of this note to it, the plaintifi marked the notc 
wliicli v a s  exerutcd by H .  G. Harrington as maker, and cndorsccl by 
the defendant, C. Hoggard, '(Paid," and delivered the same to the de- 
fendant, Lillian I. Harrington. The  said note is now llrld by tlie plain- 
tiff and has not been paid. 

On  7 December, 1931, a t  the request of the defeidant, 1'. C. Burkett. 
the drfendant, Lillian I. Harrington, executed a note in the sum of 
$150.00, due aild payablr on 8 January,  1932. This  notc was cxecuted 
by t l ~ c  defc i ldn~~t ,  1'. C. Burkett, as surety, and is payable to the order 
of tllc plaii~tiff. U p o ~ i  the  deli^ cry of thi? note to it, the plaintiff marked 
tlw i~o te  nliicll \ \as  executed by H. G. Harrington as principal a i d  by 
the defri~tlaut, P. C. Bwket t ,  as surety, '(Paid," and dc~li~eretl  tlie same 
to the defendant, Lillian I. Harrington. The said i~o te  is ]lo\\ lirltl 1,- 
tllch plaiutiff, and has not been paid. 

Tlie r+oi~tr~litioll of the defeudant, Lilliail 1. Harr i~lg ton,  that tlicrc~ 
\ \as 110 considel.ation for either of the notes executed by her, and n o r  
lieltl by the plaintiff, camiot be sustained. Both said notes arc  negotiable 
nistruments, and for that  reason are tleeinrd prima facic to ha l e  bee11 
iisued 11- the defendant, Lillian I. Harri i~gton,  the ~ n a k e r  of each ilott1. 
for  a valuable consideration. C'. S., 3004. There was no cvitlrncc a t  tliv 
trial of the actioiis in the General County Court to rebut this statutory 
11resunlptioi1; all the e~ii lcuce sho\ved affirmatit ely that cacli note wai 
~ssued by thr tlcfrndar~t for a xaluable consideration. Any benefit to the 
promisor, or any loss or detriment to the promisee is a sufficieilt coil- 
sideration to support a contract. E ' a w c ~ t l  1;. Fawcett, 191 K. C., 679, 
132 S. E., i D G .  I n  a legal sense, a valuable consideration may coilsist 
ill some right, i i i te r~s t  or heliefit accruing to one party, or in sonir for- 
bearance, detriment, loss or responsibility given, suffered, or undertake11 
by the other. 2 ' ~ u s f  Co. 1.. i l nagnos ,  196 R. C., 327, 143 S. E., 619. 
S re  Tl'at.rcn 1 % .  H o t f l z t l g  Co., 204 N. C., 288, 168 S. E., 226; Baskefer~a 
Sfol-es, Inc., v. Indemnzty Co., 204 N. C., 537, 166 S. E., 822. This 
principle is  elenmitary, and 1s applicable to  the facts shouli by all the 
elidence in the inqtant case, which is readily distinguishable from Bard 
I - .  DicX.son, 603 S. C.. 500, 166 S. E., 322, and from Rui ld ing  a n d  Loan 
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Association a. Bwaim, 198 N. C., 14, 150 S. E., 68. I n  ~ie i ther  of thcsv 
cases, which are cited by defendant in support of her contentions in this 
case, had the plaintiff suffered any loss or detriment as s* consideration 
for the note executed by the widow, who had received no benefit by 
reason of the note. I n  the instant case the plaii~tiff had furrendered thc 
notes of the deceased husband, and thereby discharged his estate from 
liability for said notes. 8 C. J., 219. This was a sufficielit consideratiou 
for the notes sued on in  these actions. There was I I O  error in  the jiidg- 
ments of the Superior ('ourt in thew actions. 

,Iffirmed. 

MYRTLE; SEIILS v. FRANK H. GIBBS A K D  W. T. POLK, ADMINISTRATOKS OF 

TASKER POLK, DECEASED, TRUSTEE, ASD R. I<. CAI2ROLL. 

(Filed 11 October, 193.3.) 

Mortgrte;es H &Where notes and power of sale are barred by statutes 
of limitation mortgagor may restrain sale without pa,ying notes. 

A mortgage or deed of trust follows the debt and is an incident thereto 
and security therefor, and where notes secured by a mor1;gage are barred 
by the statute of limitations, and the power of sale cont.ained in the in- 
strument is barred by the lapse of over ten years from the date of the 
last payment on the notes, C. S., 437(3) ,  2589, the mortgagor may re- 
strain the trustee in the instrument from foreclosing under the power 
of sale therein contained, and the trustee's contention that the mortgagor 
would have to pay the amount of the notes i11 order to be entitled to the 
equitable relief of restraining the foreclosure on the principle that he 
who seeks equity must do equity, is unavailing. 

CIVIL ACTIOK, before Daniels, J., at  J anua ry  Term, 1933, of WARRF:~.  
On 8 February, 1905, S. E. Loyd, executed and delivered to Tasker 

Polk, trustee, a deed of trust, recorded in  Book of Mortgages SO, page 
537, registry of Warren County, securing an  indebtedness of $996.00, 
evidenced by four notes of $249.00 each, payable to W G. Rogers on 
8 February, 1906, 1907, 1908, and 1909, respecti~ely. Txsker Polk, the 
trustee named in the deed of trust, is  dead, and the defendants, Gibbs 
and Polk, are his administrators. The  i i~o r tgago~ ,  Stephen E. Loyd, 
died in October, 1912, leaving eight children. The  pla.ntiff is one of 
said children, and she and her brothers and sisters h a ~ e  been in posses- 
sion of said land since the death of their father. Mrs. Loyd qualified as 
administrator of her husband and made a final account, vhich  was duly 
approved by the clerk on 20 March, 1916. This account shows that tlic 
balance due on the land, amounting to $63.5.56, was paid 3y her. 
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There was e~ idence  tending to show that the notes had been paid, 
m d  other evidence tending to show the contrary. Rogers, the payee ill 
the notes, hypothecated said notes with the defendant Carroll to secure 
a loan of $1,000. 

Thc defendants as administrators undertook to sell the land under 
mid deed of trust and were restrained until the hearing. The plaintiff 
pleaded that the power of sale in the deed of trust was barred by the 
ten-year statute of limitations, and that  the notes were also barred by 
the statutc. The action was commenced 011 25 January,  1932, practically 
tn-enty-eight years after the notes and deed of trust were given, and ap- 
proximately twrnty-one years after the death of the mortgagor. I t  was 
admitted that one of the notes had been mid .  

Thc follo~riilg issues were submitted to the jury:  
1. "Have the three notes secured by the deed of trust described in the 

?omplaint, h e n  paid 2" 
d."Are  the notes and the power of sale in the deed of trust set out 

in the complaint barred by the statute of limitations?" 
Tllc trial judge charged the jury that if they belie~ed the evidence, 

and found the facts to be as testified to by the witness, they would 
a11sn7er the first issue "SO,)) and the second issue "Yes." Said issues 
werv thereupon answeretl accordingly, ant1 from judgment upon the 
verdict thr  tlefei~dauts appealed. 

11'. 1.1'. l'uylol*, 11'. It'. l 'aylor, Jr., and 1Z. U .  U'h i f e  f o r  plainti#. 
Julius Ranzet and E'mnX- Banzef  for defenclaizts. 

HROC:IIF.N, J. The defendants, trustees, at the request of their codefend- 
ant, R. K. C!arroll, undertook to exercise the power of sale in a deed 
of trust executed on S February, 1905, securing four notes, the last of 
which matured on S February, 1909. One of said notes had been paid 
by the deceased mortgagor during his lifetime, and after his death in 
1912 his children and widow remained in possession of the property. 
The action mas ii~stituted on 25 January,  1932, to restrain the sale 
~~dver t i sed  for that date. The restraining order was continued until the 
hearing and the cause was duly heard a t  term. 

The defe i~dai~ts  contend that  the verdict having established that the 
notes described i n  the complaint had not been paid that  the plaintifT 
was not entitled to have the sale restrained without paying the amount 
of the indebtediiess upon the familiar equitable principle that "he who 
seeks equity must do equity." 

This Court has consistently held that  a mortgage or deed of trust 
follows the debt and is an  incident thereto and security therefor. Fur-  
thermore, C. s., 437, subsec. 3, established a bar to the foreclosure of a 
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mortgage "after thc  power of sale became absolute o r  wi th in  ten  years  
a f te r  the  last  payment  on the  same." A n d  C. S., 2559 f a r t h e r  provides 
tha t  the  power of sale i n  a n y  mortgage o r  deed of trust "shall become 
inopcrat i r r ,  and  110 persoil s l u ~ l l  esecnte a n y  such power when a n  action 
to foreclose such mortgage or  deed of t rus t  . . . would ht. barred 
by t h e  s ta tu te  of l i~ni tat ions."  I t  is  manifest  t h a t  the  ckbt mas bar red ;  
tha t  is, unenforceable i n  t h e  courts of this  Statc ,  a n d  t112 power of salc 
was barred by  reason of t h e  cspress  manda te  of the  siatute. Indeed,  
the  question i n ~ o l ~ e d  has  been heretofore determined by correct interprc-  
tation of the  principles of lam contained i n  the fol loving cases, to  wit,  
G r a v e s  v. E i o u w - d ,  159 N .  C., 594, 75 S. E., 998;  Hurnphvey u. S t e p h e n s ,  
191 N. C., 101, 1 3 1  S. E., 383;  ..ll~adozi~s v .  Bryan, 1 9 5  N. C.. 398, 142 
S. E., 487. 

T h e  plaintiff did not a p p e ; ~ l  f r o m  the  instruct ion given by the t r i a l  
judge upon  t h e  first issue, and  consequently t h a t  phase of t h r  c a w  is 
eliminated. 

Affirmed. 

F I R S T  CAHO1,ISAS J O I N T  S T O C K  LAND B A N K  O F  COLUMBIA v. 
J. W. PAGE ET AL. 

(Filed 11 October. 1033.) 

JLo~tgages H m-Under provisions of this  deed of t rus t  p~lrcllaser at sale 
held not  entitled t o  crops as against mortgagor's tenaitlts. 

The deed of trust in this case provided that  the mortgagor or his assign- 
ees should hold and enjoy the premises until default in the payment of 
auny installment of the note secured by tile instrument or a breach of 
auiy of the conditions thereof, and contained an assignmmt by the mort- 
Sagor to the mortgagee of the rents nnd income from the ])remises for any 
year that any installment of the note remained unpaid. The mortgagor 
lensed the premises to defendant who paid the rent for the calendar year 
and sublet the premises to his codefendants. Default v a s  made in the 
payment of the installment due after defendant had paid the rent for 
the calendar year, and the mortgagee foreclosed and bid in the property 
; I I I ~  received deed thereto. The mortgagee then instituted this action 
ngainst the lessee and sublessees of the mortgagor to recover possession 
of the land and for the value of the growing crops a t  the time of fore- 
closure, the mortgagor not being made a party. Held ,  the mortgagee, the 
purchaser a t  the sale, was estopped by the language of the deed of trust 
from claiming immediate possession of the crops as  against the lessees 
and sub:essees, it being contemplated in the deed of trust that the premises 
might be leased, and there being no rent falling due after the foreclosure 
and the rent and income from the land having already been assigned to 
the mortgagee a s  security for the debt. Collins v. Bass, 1!)8 N. C.,  99, and 
Ban16 v. P?LIT~S,  201 N. C., 753, cited and distinguished. 
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APPEAL by defendants from Cowper ,  Special , J u d p ,  at April Term, 
1982, of HARSETT. 

Ciri l  action in ejectment and to recorer possession of all crops grown 
upon the Heale- F a m i  in Harnet t  County during the year 1931. 

The  facts a re  these: 
1. On 1 February, 1936, J .  V. Hcaley (unmarried) executed for the 

benefit of plaintiff a deed of trust on his 969-acre f:mn in IIarnett  
County. Said dced of trust was prepared in accordance with the "Fed- 
cral F a r m  Loan Act," 1 2  r. S.  C. 11.) chap. 7 ,  see. 641, ef s q . ,  to secure 
a loan of $35,000 and prorided for its paynient on the nniortization 
plan with acceleration clause, a t  the option of the plaintiff, and fore- 
closure in tlie event of failure to pay any of the installn~ents falling 
due 1 J u n e  anti 1 Tkcemher of (>ach ?car durilig tlie lifc of the en- 
cwnlhrancc. 

2. The  following co\-cnants are colitaimd in said deed of trust : 
( a )  "ilntl it  is further covenanted, tliat the said parties of the first 

p w t ,  their Iicirs, legal rcprescntatires or assigns, shall hold and enjoy 
tlic said preniiies until dcfault in tlie payment of the installments as 
p r o ~ i d e d  in said note, or  a breach of any of t h ~  conditions and core- 
nauts of this deed of trust shall be made." 

(b )  "And it is furtlier covenanted, tliat as a further security for the 
payment of the ~ ~ o t e  and all instnlllnents thereof, and for the perform- 
ance of all tlic terms of said note and all the conditions and corenant5 
of this deed of trust that the said part iw of tlic first part  hereby assign. 
wt o ler  and transfer to  the First  C1arolilras Joint  Stock Land Bank of 
('olunibia, its successors or  assigns, all of the rents and income of said 
1)rcmi~es herein conreyed for each and every year that  any installment 
or ii~stallments of the said note ma- be unpaid, together with all rights 
: I I I ~  remedies for enforcing collection of the same." 

3. On 2 April, 1925, Healey conreyed the f a rm in  question to the 
(';rrolina F ru i t  Company, Incorporated, which assumed the payment 
of plaiiitiff's dcht, a i d  on 1 January,  1031, the F ru i t  Company leased 
thc, premises to J. W. Page for the calendar year. Page paid the agreed 
i.c~rt of $500 during the month of J anua ry  and sublet the farm to his 
rotlrfelidants, wit11 the understanding that  he should furnish fertilizer, 
~ ~ i ~ ~ l e s ,  fariiiing iinplements and receive two-thirds of all crops raised on 
tlir, land. The  sublessees were to cultivate the crops and receive one- 
third as  their share. 
1. Tlic taxes for the year 1930, amounting to $435.76, were riot paid 

 lieu they he~:rme due alid payable, \rliicli the mortgagee was at liberty 
to pay and add to the debt secured by the deed of trust. 

5. Default was made in the payment of the installment due 1 June.  
19x1, (tlie 1)re\-ious iniltallnlents having been paid). and the truqtee. at 
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the instance of thr  plaintiff, sold the property u d e r  t11c terms of the 
deed of trust. 

6. The  plaintiff bid in the land a t  said sale, and receiretl deed fronr 
the trustee 24 August, 1931, and instituted the present avtion in the en- 
suing month of September. Only the tenant and suhtei~ants a rc  madr 
parties. The  Carolina F ru i t  Company, Incorporatctl, is not a party to 
the action. 

F rom a judgment in  favor of plaintiff for  the possession of the lantl 
and for $3,000, the r a l u r  of tlie growing crops at time of forrclosurc!. 
the lessee, J. W. Page, and his codefendants, sublessees, appcsl, assigniiy 
errors. 

Smi fh  & J o y n e r  and J o h n  H .  L4ndcrson, Jr., for p l a i n f  it7 
Clifford & Willinrns f o ~  def endanfs. 

STACY, C. J. Who is  entitled to tlie crops growilig on tlic land at the 
time of the foreclosure, the plaintiff or the defendants? 

I t  may be observed in the outset that  when the lantl in question was 
leased to  the defendants, January,  1931, the mortgagor w i s  in possessior~ 
with the right t o  "hold and enjoy the said premises" un3er thc  express 
terms of plaintiff's deed of trust, and i t  was c~ontcmplated by the parties 
that  the mortgagor should either cultivate the f a rm 11 mself or lensc 
i t  for farming purposes, for i t  is further stipulateil that the rents ; I I I ( ~  

income from said premises are thereby assigued to t l ~ e  plaintiff n s  

security for any unpaid installmeiits for exch and every year that any 
installment or installments may be nnpaid. Compare D u n n  v. T i l l c r y ,  
79 N .  C., 497; Killebrew a. l i i n m ,  104 Pu'. C., 182, 10 S. E., 150; C'ci1.1- 
u. D a d ,  114 N .  C., 284, 19 S. E., 235; I i i n t o n  71. Wals ton ,  11.5 N. C.. 
7 ,  20 R. E., 164; Credlc 7). dyws. 126 N. C., 11, 35 S. E. 128. 

I t  would seem, therefore, that  tliesc provisions inserted in tlie ( l e d  of 
trust, take the case out of tlie principle aiinounccd in ( 'ol l ins  v. Hr~ss. 
198 N. C., 99, 150 S. E., 706, Bank I , .  P ~ i r c i s .  201 S. C., 733, 161 S. E., 
386, to the effect that  a purchaser a t  :I foreclosure pal(. n ider tlie p o w c ~  
contained in a mortgage is entitled to possession as aga list the t m : ~ n t  
of the mortgagor claiming under a lwse ~ n a d e  wit11 knmlcdge of tllc, 
mortgage and after its maturi ty and default. 19 R. C. L., 628. 

This  renders it unnecessary for us to consider the efl'ect of c1~;iptc.l. 
173, Public Laws, 1031, enactetl ill consoquc.~~cc~ of th,, tltv~ision :111(1 

suggestion in Coll ins  v. Bass, s ~ ~ p m .  
Nor is the principle annouiiced in ,llerc.rr. c. I : ~ ~ l i o t X ,  191 S. C'., 216. 

131 S. E., 580, that  the purchaser is entitled to all rents falling duc 
after the foreclosure, applicable to the facts of the pr(scnt case, for, 
i n  the first place, no rents fcll clue after the forwlosme, and, in the 
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secorid place, all the rents and the income from the premises had pre- 
viously bee11 assigned as security for tllc unpaid installnients of each 
a i d  every year. 19 R. C. L., 630. Compare Pato v. Gaifley, 183 N. C., 
262, 111 8. E., 339. 

We think tht. plaintiff is estopped by the terms of the deed of trust, 
under which it acquired title, to claim tlie crops in  question as against 
thc defe~ldants. Come v. Dillard, 197 N. C., 344, 148 S. E., 545; PecZ v. 
l'cel, 196 N. C., 782, 147 S. E., 295. 
F ~ r r o r .  

ALICE G I I X O R E  V. DURHAM LIFE INSURANCE COMPANY. 

(Filed 11 October. 1933.) 

Insurance E a-Policy of life insurance in this case held not to have 
lmome esective, the contmct not having been completed. 

Where ail application for a policy of life insurance signed by the in- 
sured and the policy itself provide that the insurer should incur no 
liability thereon until the issuance of the policy and delivery thereof, 
rind unless tlie insured should be alive and well a t  the date of its issuance 
and delivery : Held,  in an action on the policy by the beneficiary a nonsuit 
hhould have been entered where all the evidence tends to show that the 
policy, although issucd and sent to insurer's agent for delivery in accord- 
ance with the terms, had never been delivered because of the ill health 
of the insured a t  the time of its issuance, and that the insured, although 
in sound health at the time of the application, had been in ill health 
l~rior to tlie time of the issuance of the policy and had remained con- 
stantly i i t  ill health to the date of his death. 

,IPPEAL by clcfend;u~t fronl Allley, J., at  Ju ly  Term, 1933, of Eva -  
c O M  131.. Rcrtwctl. 

This action was bcg~ui and tried ill the  General County Court of 
Ihnc~oriibe County. 

From judgment that plaintiff recowr of the defendant on the policy 
of i~isurancc iswed by the defendant and described in the complaint, 
thc~ sum of two hmnclred and fifty dollars with interest from 20 May, 
1932, arid thr. vasts of tlic action, the dcfendailt appealcd to tlic Superior 
Court of Runclombe County. 

-It tlie hearing of tlie appeal, tlie judgmei~t was affirmed by the Su- 
1)crior Court. and tlno clcfendant appcnlcd t o  the Supreme Court. 

C ' o x s o ~ ,  J .  'The plaintiff is the widow of Dewey ,I. Gilmore, who 
tlirtl in thc city of , I4ic~il lc,  S. C., on 20 Map, 1932. She i s  the bcne- 
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ficiary in  the policy described in thc complaint. This  policy was issuetl 
by the defendant on 9 May, 1932, and insured the life of Dewey A. 
Gilmore in the principal sum of $500.00. I t  is provide(1 in  thc policy 
that  if the death of the insurcd shall occur within twelve months from 
the date of its issuance, only ow-half of the principal sum shall be pay- 
able to  the bcneficiarr. F o r  this reason if tlie drfendant is liable oil 
the policy, the maxinium amount which tlie plaintiff is entitled to rc- 
corer i n  this actiou is  $250.00. 

The application for tlie policy described in the conlplaii~t was signet1 
by Dewey A. Gilmore at Asheville, N. C., on 28 April,  1932. Thc nppli- 
cation contains a prorision as follows: 

"I agree that  the policy which may be granted by the company up011 
this application shall be accepted subject to the conditions and agrec- 
meiits contailled thereill, a i ~ d  that  no obligation shall e s ~ s t  agailist wid 
company under said policy, although I may have adraiiced premiums 
thereon, unless such policy is delivered to me, and unless upon its date. 
and delivery the life proposed shall be alive, and in  sound health." 

The policy issued by the defendant a t  its homc office in Raleigh. 
N. C., on 9 May, 1932, contains a prorision as follows: 

"Provided, howercr, that  no liability is assumed by the company prior 
to the date hereof, nor unless on such date and 011 the tlrliwry of thc 
policy, the insured is alive and ill sound health." 

A11 the evidence a t  the tr ial  showed that  although the i~isuretl was ill 

souud health a t  tlie date of tlie applicatioi~, he was not ill sound licalth 
a t  the date of the issuance of the policy, aucl that for lhat  reason tlic 
policy was not clelirered to the insured. H e  had becomc ill on S May. 
1932, and continued ill until hi<: dcath on 20 Mag., 1931. There v a s  
no time between the date of the issuance of tlie policy f n d  the date of 
insured's deatli, when he was ill sound henltli. his deatli, tlie 
policy was returned to the defendant by its agent at -l!~herille, S. C.. 
to whom i t  had been sent for  dclirery accordiiig to its terms, and who 
had failed to d e l i ~ c r  i t  because of the unsound health ?f the insurctl. 
A11 the evidence showed that  there had been no actual delivcry of the 
policy to the insured; there was no eridrnce teiding to show a con- 
structive delircry of the policy, which at no time pnsscd from thc l)o-- 
session and control of the defendant. 

B y  reason of the express prorisions in  the applicatiol bigned by t l ~ c  
insured, and in the policy issuetl by the defendant, tlir policg sued oil 
i n  this actioii did not become rffcctire during the lifetime of the ill- 
sured. F o r  that  wasoil there was error at tlie tr ial  in t h t ~  refusal of tlitl 
court to dismiss the action by judgment as of nonsuit. The judgment 
of the Superior Court affirming the judgment of thc county court must 
he reversed. See Ttwlingfon 2'. 1118. C'o., 193 K. C., 481, 137 S. E., 422; 
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McCain v. Ins.  Co., 190  N. C., 549, 130  S .  E., 1 8 6 ;  I'ozue11 v. Ins. C'o. 
133  N.  C., 124, 69 S. E., 1 2 ;  Ray 1 . .  I,w. Co., 126  K. C., 166, 35 S .  E.. 
246;  Ross v. Ins. Co., 124  K. C., 393, 32 S .  E., $33. 

The act ion is  remanded to the  Superior  Court  of Buncombe Count? 
tha t  judgment m a y  he entered in said court ill accor t ln~~cc  with thi. 
opinion. 

Rerersed. 

(Filed 11 October, 1033.) 

Appeal and Error A d: D a-Formal jud,ment overruling demurrer it. 
appealable, and lower court may not proceed in the cause pending 
appeal. 

An appeal lies as  a matter of right from judgment overruling a tle- 
murrer unless the demurrer is regarded as  frivolous or is treated a <  
n motion to dismiss, and where after a p ~ e a l  from a formal juc1,ment 
overruling a demurrer the trial court proceeds to hear exceptions to the 
report of the referee in the cause and enters judgment affirming the 
report of the referee, and ail appeal is taken to the second judgment, the 
Supreme Court, upon affirming tlle judgment overruling the demurrer, will 
order the judgment confirming the remr t  of tlle referee stricken out an(l  
the vauw remanded for further proceeding according to  law. C'. S., 67.5 

-IPPIL~L by ( l e f e n ( l a ~ ~ t \  f r o m  I f ' r i z z ~ ~ l l ( ~ ,  J . ,  a t  May T ~ r m ,  193;;. of' 
C'HATHAAI. 

C i r i l  action to  recover pellalty f o r  alleged esac-ti011 of u \ u r j .  
*Is tlie alleged transactions set out i n  the cornplaint coverctl a l a ~ g c  

number of itcnls a n d  ~ I I T  o l d  a long accounting, :I rcfcrence n.aF ordered 
under  the  s ta tu te  on motion of tlefendants. T h r ~  report  of t h c  rcferct 
n.as favorable to the  plaintiff and  a d ~ e r s e  to t h e  clefe~idants. Xxcep- 
tions were filed to  said report,  a n d  a t  the March l ' e n ~ l  (sccontl wcck). 
1933, Cha tham Silperior ('ourt, the  matter  camc on f o r  h e a r i i ~ g  up011 
tlefeiidants' exceptions and plaintiff's motion to couf i rn~  the  rcport of 
the referec, which, by c o ~ ~ s e n t ,  vaq  continued to he h m r ( l  by the judgc 
a t  Sanford  i n  Lee County on 30 March,  1933, j u d g ~ t i c l ~ t  to  be rendcrctl 
a s  a t  term. 

At t h e  opening of the  hearing i n  Sanford,  t11e tlc.fe11tl:rnts i~lterpobell 
a demurre r  ore tenus t o  the complaint on the  grouutl t h a t  it  did not 
s ta te  facts  sufficient to  constitute a cause of action. *I formal  judgmenr 
m i s  entered overrulilig the  demurrer, t o  nllicll the  defendants exceptctl 
and  g a l e  notice of appeal  to t h e  Supreme Court .  It TT\.RS agreed that  
"the sumnlons, complaint,  ansv-er and  the foregoing judgment" s h o ~ l t l  
constitute t h e  case on appeal.  
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Notwitlistandii~g the appeal of the defendants from the judgment 
overruling the demurrer, the judge took the papers alld later entered 
judgment dismissing defendants' exceptiol~s, and confirining the report 
of tlie referee. The defelidal~ts excepted to  this judgment and gavr 
11otice of appeal. Time allowed for settling case. 

'IYlereafter, a t  the May Term, 1933, upon notice to plaintiff, the de- 
f(wdants made a motion to vacate the judgment of confirmation entered 
"out of term ant1 out of tlie district." Motion denied, and the  defendants 
 pain excepted and appealed. I t  was "ordered that  this appeal be made 
;I p i r t  of the record on appeal ill the appeals heretofore entered." 

/. C ' .  ~ l l o s e v  and Wade,  Barber for p l a i n f i f .  
.1. 171. S ~ o t f  and  1I'. R. Clegg for dcfendanfs .  

STACT, C. J. The defendants have appealed three t imw from as illally 
judgments in the same case. 

,is the demurrer, interposed by the defendants a t  the hearing in  San- 
fold, and renewed here, does not "distinctly specify the grounds of 
objection to  the complaint," i t  might well have been dis-egarded (C. S., 
. i I2 ) ,  or  treated as a motion to  dismiss (Elam v. Barne::, 110 N .  C., 73, 
I4 S. E., 621)) from the refusal of which no appeal lies. Pl~mnzons P .  

I t n l ~ o c ~ m e n f  Po.. 108 N. C., 614, 1 3  S. E. ,  188. 
''A\ motion to dismiss for want of juristlictiori or  b?cause t l ~ c  corn- 

plaint does not state a cause of action is not such a clen~urrer orc fe?luh 
; I$  will permit an  appeal from its refusal." Burrell 7%. H u g h ~ s ,  116 
S. ('., 430, 21 S. E., 971; Jo?yne74 I * .  Rohcr f s .  112 N. C .  111, 16  8. E., 
$1 T.  

Rut the demurrer mas neither disrcgardctl nor trealed as a 1uotio11 
to  dismiss. Al formal judgment was entered overruling the demurrer, 
f~.orn which an  appeal was prayed and allowed, and thcl case on appeal 
*ettled instanter by agreement. When this was done, i t  would seem 
the defendants were justified ill assuming that  their exceptions to the> 
wferee's report would not he passed upon until their ,ippeal from thrl 
judgment overruling the demurrer had been heard rind determined. 
P. S., 655;  H o h a n n o ~ i  v.  T r u s t  Co.. 198 S. C., 702, 1.53 S. E., 263; 
I'rrseif v. I ' o z ~ w .  C'o., 167 N. C., 598, 53 S .  E., 830. 

"While tlie Court has held that  an  appeal from itn interlocutory 
d e r  leaves the action for all other purposes in the oourt below, the 
tlccision is also to the effect tha t  the disposition of the intcrlocutory 
order and all questions incident to aud necwsarily involl-ed in  the ruling 
rl~rreoll are carried by the appeal to the appellate courtn-Hole, J . ,  in 
( ' o d e s  ?;. Adams,  150 N. C., 64 ( a t  page 71)) 63 S, E., 186. 

,111 appeal lies as a matter of right from a judgment overruling a 
t l t l~~~ur re r ,  unless the tlemurrer be regarded as fl-ivolous : J a p e i -  1). Fiber 
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Co., 178 N. C. ,  634, 1 0 1  S. E., 373),  o r  treated a s  a motion to dismiss. 
Enloc  v. Bagk, 195 N. C., 38, 1 4 1  S. E., 477. 

T h e  demurre r  interposed i n  t h e  instant  case is  bad both a s  to  sub- 
s tance a n d  form, bu t  i t  w a s  dealt wi th  as  bona fide and  properly orer-  
ruled. I t  appears, therefore, f r o m  t h e  present s ta te  of the  record, tha t  
t h e  defendants a r e  entitled t o  h a r e  the i r  exceptions to  t h e  referee's re- 
port  considered a n d  ruled upon  a f te r  th i s  opinion h a s  h e m  certified to 
the  Super ior  Court .  

T h e  judgment  confirmiug the  report,  pending t h e  appeal  f rom the 
order  overruling the demurrer ,  mill be stricken out,  a n d  the  cause re- 
manded f o r  f u r t h e r  proceedings a s  to justice appertain.: and thc  right. 
of the  part ies  m a y  requirc. 

E r r o r  antl remanded. 

STATE r. DAN BAILEY A X D  PAUL BAI1,ET. 

(Filccl 11 October, 192%) 
1. Homicide G b 

An intentional killiug n i t h  a deadly wenpoll raiseb l~resumptions that 
the killing was unlawful and was done n i t h  malice, constituting murder 
in the second degree. 

2. Homicide G e :  E a--Evidence of guilt  of second-degree murder  held 
sufficient, defendants' pleas of self-defense being f o r  t h e  jury. 

Evidence that  defendants and deceased engaged in a fight about 6:30 
o'clock in the evening, the defendants being armed antl the deceased un- 
armed, and that  deceased then went to another's house and secured a gun. 
and that dc'ceased met defendants that night about 9 :I3 on a path near 
the scene of the first encounter, and that both defendants and deceased 
fired shots, our of thc~ defendants firing the shot resulting in deceased'.. 
death, is held sufficient to be submitted to the jury antl to sustain a con- 
viction of second-degree murder, the defendants' plea of self-defense being 
f o r  the dctcrmination of the jury under correct instructions from tht% 
court, and hcld further, defendants' exceptions to the admission of evi- 
dence of the fight earlier in the evening cannot be sustained. such evidrncv 
bc,inq hell~ful to them on their pleas of self-defense. 

. ~ ~ T E : A I ,  by t l ~ f e ~ d a ~ l t s  f r o m  Dan1'~7s, J., a t  J u l y  Term,  1033, of LFL. 
C r i m i ~ i a l  prosecution tried upon ii~clictnient c l i a rg i~ ig  t h e  tlrfenilant- 

I\ it11 t h e  murder  of one P r i c e  Womack. 
T h e  defendants  a r e  brothers. T h e y  had  a fight u i t l i  P r i c e  WomacX 

about 6 3 0  o'clock 011 the  e r e n i ~ l g  of 8 October, 1932. over some liquol, 
T h e y  kicked a i d  cuffed Wonlack about  considrrably. P a u l  had a shot- 
gun,  D a n  a pistol, and P r i c e  was  unarmed a t  t h c  tirnr. Following thc  
difficulty, Womack wcnt to  the  home of Clint  J o w s  and pot a shotgun. 
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intending to pursue the matter further. H e  met the defendants again 
about 9 :15 that  night on a path near the railroad tracks in  the town 
of Sanford, not f a r  from the scene of the first difficu'ty. Here they 
c>~~gaged in a duel. Both defendants shot a t  Womack, but apparently 
Paul  inflicted the death wound. The gun which the deceased had was 
fou1~1  by his side with an empty shell in it. Evidently hs  had shot also. 

Zt is the contention of the defendants that they w r e  waylaid by 
Wornack and that  they shot him in their own proper self-defense. 

Verdict: Guilty of murder in the second degree as to  both defendants. 
Judgment :  Imprisonment in the State's prison as  to each defendant 

for a term of not less than  fifteen nor more than twenty years. 
The  defendai~ts appeal, assigning errors. 

.lftorney-Geueral Hrummif/ and ,4ssisfant dftorney-General ii'euw~ll 
for fhe State. 

K. R. Iloyle for defendanfs. 

STACI-, C. J. Proof or admission of an intentional killing with a 
clcadly weapon raises two presumptions against the killei : first, that  the 
killing was unlawful; and, second, that  i t  was done with malice. This  
is murder in thc second degree. 8. v. Robimon, 188 N. C., 784, 125 
S. E., 617. 

Upon these presumptions the jury was justified in  rendering the 
~crr l ic t  it did ill the instant case. The  defendants can c d y  regret that 
their pleas of self-defense were not prored to the satisfaction of the 
tn-elve. S. v. Willis, 63 N .  C., 26. 

The  principles applicable to ail unintentional killing, or hon~icidc by 
inisadrenture, discussed in 8. v. Gregory, 203 N .  C., 528, 166 S. E., 387, 
(10 ]lot arise on the present record. 

'The exceptions discussed on brief preseut 110 new question of law or 
olle not heretofore settled by a number of decisions. I n  no view of the 
vase could the demurrers to the evidence have been susiained; and the 
testimony relative to the fight earlier in the evening Tvalj helpful to the 
tlcfcndants on their pleas of self-defense. Indeed, so f a r  as the deceased 
I\ as concerned, the fight did not end until htl was killed. With  him, the 
fatal  encounter was but a continuation of the original altercation. 8. v. 
U~ysow, 203 K. C., 728, 166 S. E., 897. 

The  charge taken as a whole is free from reversible error. The  verdict 
:111d judgment will be upheld. 

YO error. 
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W. T.  FREEMAS r. GENERAL MOTORS ACCEPTASCE CORPORATIOS. 

(E'iled 11 Octohrr. 1933.) 

Sales I d-\Vhethcr assignee of conditional sales contract committed trr% 
pass in repossessing car held for jury in this case. 

While an assignee of a conclitional sales contract on an automobile may 
peaceably repowess the car by going upon the purchaser's property in 
accordance nit11 the terms of the contract after default in the payment 
of the purchase price in accordance with the agreement, where there 
is evidence that the agent intimidated the one i n  possession of the premises 
by loud, ~ io lent  or abusive language, so that she yielded in order to avoid 
n breach of the peace, the question of whether the agent committed a 
trespass in the repossession of the car is for the jury, although tlie orig- 
inn1 entry may Iiave been peaceable and lawful. 

A b ~ ~ I ~ ~  by plaintiff from Pnd.e?., J.. at  ,\pril Term, 1033, of T ~ A ~ H -  
ISGTON. 

Civil action to recorer damages for allegcd forceable trespass. 
On 28 Xv, 1031, the plaintiff purchased a Cherrolet sedan and 

csccutcd to tllc scllcr and the General Motors ,Icceptance Corporation 
a coliditional sales contract to secure deferred halance of the purchase 
price; said contract containing tlie following stipulation : 

"Time is of the essence of t h i ~  contract, and if the purchaser default 
111 coxnplyiiig n i th  the terms hereof, or the seller cleenls the property in 
clangcr of misuse or confiscation, the seller or any sheriff or other officer 
of the law may take immediate possession of said property without de- 
111a11d (possewioil after default being unlawful), including any cquip- 
incnt or accwaorieq thereto, and for this purpose the seller may enter 
upon the premises ~ r h e r e  said property may he and remore same." 

Default 11:trinp heen made in  the payments as stipulated in the cow 
tract, an agent of the General Xotors lZcceptance Corporatiou ~ ~ e i l t  
to the home of the plaintiff 27 Ju ly ,  1031, and repossc~sed said auto- 
mobile. 

Tllc plaintiff n a s  not at home at tllc time. H i s  wife n a s  there with 
fi\ c small chiltlreii. She testified : "I told him (defendant's agent) I 
l~enrtl my  hushantl say he was going to rnakc a payment on the car that 
morning, and that  he could not get the car ni thout seeing my husband, 
and 1ir said he clidn't h a r e  time to naste running around seeing people. 
. . . I nould say his n l amcr  \ \as  rather harsh. . . . H e  did 
ixisrx his roicc somewhat from what he had been speaking. . . . 
When he left the porch, he  went out to the car and called the otller man 
: ~ u d  they puslied the car out and took it away. I had protested. There 
\ \as nobody lionie hut me and nly children, the oldest of nhom is about 
f i ~  1. -ears.  Thcrc, n.as 110 man on the premises." 
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From a judginent of nonsuit entered at thc close of a'l  tlic cvidc~~cc,. 
the plaintiff appeals. 

Zeb V a n c e  ilTormun for plaintif-'. 
18. L. 1Vhitley for defendant. 

STACY, C!. J. Tha t  the defendalit had the right, u ~ i t l l ~  ~ t b  coi~rract, 
peaceably to repossess the automobile is not questioned. .7ac Lwn P .  l i n l l .  
84 N.  C., 489; Hinson, v. S m i t h ,  118 N .  C., 503, 24 S .  I?., 541; I l l o o ~ ~ ( ,  
1). H u r t t ,  124 S. C., 27, 32 S. E. ,  317; Harris  71. R. R., 190 X. C., 480, 
130 S. E., 319; W i l l i s  v. IVhit f lc ,  82 S .  C., 500, 64 13. E:.. 410; 24 
R. C. L., 486. 

Did its agent commit a trespass in repossessilig tlic c a r ?  This is tl~cs 
only inooted point in the case. The  trial court \\.as of cpinion that llc 
did not, which position is strongly supported by the decision in TT'illia 
v. W h i t t l e ,  supra, a South Carolina case practically 011 :I]]-fours I\ it11 
the one a t  bar. 

But  i t  is the law of this jurisdiction that  although ail (xiitry 011 1:111dk 
may be effected peaceably and even with permissioii of thc. owner, yet 
if, after going upon the premises of another, the defencl: 11t uaes violcur 
and abusive language alid connnits such acts as  arc rensolinl)ly ralculatetl 
to intimidate or lead to a breach of the peace, lic ~ ~ o u l t l  bc liahlc for 
trespass civiliter as  well as  crimil i fe i -  (8. v. Rtin.nelf,  203 N. C'.. 529. 
167 S .  E., 63), for "It  iiiay be, he was not at first a trespasser, hut 11(, 
became such as soon as lie put himself in forreable opposition to tlic 
prosecutor." S. 'L'. Wilson ,  94 IY. C., 839 ; S, v. E a ~ p ,  196 N. C.. 164: 
S. v. l ' yndal l ,  192 N. C., 559, 135 S .  E., 431; 13'. v. , ' ) t ruen l~uf ,  156: 
S. C,, 596, 72 S. E., 7 ;  8. v. Lawson, 123 N .  C., 740; S. I . ,  ll i n v ~ u ,  S 3  
N. C., 640. 

Where there is suc.11 a show of force as to rrcate a r e :~~o~ inh lc  :tl)l)rcl- 
liei~sion in the mind of tlic one in  possession of premises that he riiust 
yield to avoid a breach of the peace, and he does so yield, this is  a y i~ l t l -  
ing upon force, and constitutes forceable trespass. 8. 1 . .  P n l l o l ,  26 
N. C., 305; S. c. Oaendine, 187 S. C., 658, 122 S. E., 56a. 

The position is further supported by the decision in Sonlor\ 1 , .  ( ' ~ e c l c f  
Co., 201 N. C., 601, 160 S. E., 829. 

The  plaintiff's evidence was such as to carry tlir citsc tu the jury. It 
is true, the defendant's agents testified to a contrary +tat(. of fact., 1,111 

this was for the t ~ r e l ~ e .  
Reversed. 
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(Filed 11 October, 1'323.) 

Electricity A a-Power company uudcr  no duty to  maintain or re1)air 
cquipmcnt may not  b e  held liable fo r  damages resulting therefrom. 

I n  an action to recover for the wrongful death of plaintiff's intestate. 
rr.11c1 was burnc*tl to death in a fire occurring while intestate mas a prisoner 
in a municilxd stockade which was furnished with electricity by defend- 
ant, l~lnintiff may not recover even though it  be conceded that the fire 
~ w u l t i ~ ~ g  in intestate's death v a s  caused by a defect in the electrical 
fquipment where all the evidence tends to show that  defendant power 
c,ouilmniy n.:~.: nndcr no du ty  to maintain or inspect the equipment. 

A \ ~ ~ ~ z . x ~  by pI: l i~~t iff  f r o m  Ilfoorc, S p c t  ial Jzic?r/e, a t  March  Term,  
1932, of WAYAE. 

C'iril action to  rc3corcr damages f o r  death of plaintiff's intestate, 
,111cgecI to ha1 P 1 ~ ~ 1  r a u d  hy the TI rongful act, neglect or default of t h e  
tlefend:u~t. 

111 1969, I ) u l ~ l i l ~  County built  a stockatle \ i l i l c l~  was equipped n it11 
cilectric lights.  Tlw t lc fe~~t lan t  initalletl the l ight ing fixtures, mir ing and 
c q u i p m e ~ ~ t  a ~ ~ t l  f u r n i s l ~ e d  the  current  f o r  tlic l ight ing system. 

O n  the night  of 6 h f a r c l ~ ,  1931, plaintiff's intestate was burned to 
death nliilt ~~ ic~arccmzt td  i n  said stockade a s  a prisoner. I t  is  alltlgetl 
tha t  the  fire oilgili:~ted f r o m  a short  circuit o r  some defecat ill the  light- 
~ n g  -ysteni i~is tnl led by t h e  defendallt. 

Lt is furthel.  nllcged 111 the  c o r n p l a i ~ ~ t  t h a t  "the defeiidant agrcetl to  
~ l i ~ t a l l  :111(1 n l i l ~ n t n i i ~  t h e  said lighting fixtures and  equipment a ~ l d  to 
c~xr.rc.ibc su1)or~  ibion o \ e r  i t ;  tha t  by t h e w  means, the d e f m d a ~ l t  mas t o  
w11 aud to ciclir t o  the county of L)uplin, f o r  use a t  i ts  stockadc, at 
retail ,  clcctrical ~ O T V C ~  and  electrical cur ren t ;  a n d  t h a t  this contr:tct 
\ \ a \  i n  force and existing on 6 X a r c h ,  1931." 

I t  1. i n  wideuce tha t  t h e  dcfendallt did install  t h e  electrical equip- 
rne~l t  ill said stockade and  repaircd tlic same f r o m  t ime to tirilc a s  rc- 
1)am. u c w  n t w l ( ~ 1  a t  the request of official i n  charge of the  ~ t o ~ k a d e ,  
11ut tha t  said equipmelit n a s  not lnaiiitainecl by the  defendailt 111 the 
icLnw tha t  it  m e t 1  the d u t y  of insl3ection or s u p e r ~ i s i o n .  

F ~ o m  a judgl i~cz~~t  of  onwi wit cntcwtl nt t h e  r l n w  of plaiutiff's evidence, 
she appeal< 
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STACY, C. J. Conceding, without  cleciding, the  c~ i d c ~  (Y, is sufficient 
to w a r r a n t  tlie inference tha t  the fire originated f r o m  son o defect in  t l ~ t ,  
electrical equipment  (Turnel I $ .  POZCPI* PO.,  1 5 4  S. C.. 131, 69 S. F:., 
767, 32 L. R. A. (N. S . ) ,  848; 9 R. C. I,., 1196) )  ~lcvcrtlieless it also 
c~stablislies the fact,  con t ra ry  to  tllc allegations of the toinplaint ,  that  
tlic d c f e n t l a ~ ~ t  was  under  n o  d u t y  to  iilspcct or to ~ n a i n t a i ~ ~  the l igl l t i l~g 
i q u i p n m ~ t  ill the  stockade i n  a safc  condition. Srnall I . 1- t i l i f i~ ,  ( '0 . .  

200 5. C., 719, 158 S. E., 3 8 5 ;  9 R. C'. I,., 1204. T l ~ i .  tliffwentiatcs 
tlie case f r o m  Collins v. Elecf1.i~ ('o., 20-1 K. C.. 320, J 6 4  F. F:.. >00, 
rited and  strongly relied upon  by the  plni i~t i f f .  

T h e  action was properly di~miasct l  as  in  case of ~ i o ~ ~ s u i t .  
-1ffirmed. 

(Filed 11 October. 1933.) 

Deeds a n d  Conveyances C f-Life tcwvlt  i n  this deed held liable for  one- 
half costs of upkeep unaffected by other  tenant 's reconveyance. 

Plaintiffs conveyed the land in question to E. S. for I-hc term of her 
life and to J. S. for the term of his life, the grantees in the deed agreeing 
to pay tases levied against the property and to keep the lbrernises insured 
and repaired, the deed providing for reversion to the grantors upon breach 
of the agreement. and that E. S. should have all rents and profits from the' 
land not actually occupied by the grantees. J. S. then conveyed his in- 
terests in the property back to the grantors: Held,  the grantors were 
estopped by their original deetl from claiming any of the rents and profits 
from the property not actually occupied by the grantees aild from denying 
Ihnt both the grantees \yere to pay the tases and keep the property in- 
sured and in repair, and in their action to have the life estate of I:. S. 
declared forfeited for breach of the agreement, If. S. w a s  entitled to a 
judgment in her favor upon a showing that she had pait1 half the tases 
and the cost of insurance and repairs, and to a judgment that she recover 
the amount paid hy her for repairs and insurance above ( lit.-half the cost 
thereof. 

-II~PF,AI, by plai l~t i f fs  fro111 E ' ~ i ~ i ( ~ l l i ' ,  J., a t  -\l)ril  'J'c~rrt~. 193:i, of 
JOHSSTOS. 

Civil actioll to tleclarc forfciturcx of cstate i l l  lauc\- fo r  h r ( ~ ( . h  of 
coyenant a n d  to re inow (Iced as  cloud on plaiiitiffs' titlc. 

011 7 March,  1930, tlic plaintiffs by war ran ty  deetl co IT q c d  "to t l ~ c  
said Eve lyn  W. Sanderson, f o r  and  dur ing  the  te rm of l i ~ r  n a t u r a l  lifv. 
and to t h e  said J. H. Sanderson, f o r  and  dur ing  the  te rm of his  na tura l  
life, a11 t h a t  cer tain piece or  parcel of l and  s i tuate  i n  Johns ton  Coui~ ty"  
( t l csc~ih ing  i t ) .  T h i s  same languapc is 1y)ented i n  tlic ha wn(111111 clauw. 
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Said tlccd rolltailis tht, f o l l o \ ~ i ~ i g  ~ t i p n l a t i o ~ ~ :  "It is uliderstood alltl 

agreed betwecii the. 1)artips of the first part and the parties of thc srcon(1 
part that the grantws liewin, E ~ r l y l i  Tlr. Saiidcr~on ant1 J .  H. Saildrr- 
4011, shall keep the buildings up011 said premises insulwl in some rclinl>lr 
insurance C O I I ~ I I ~ I I J - ,  having an agency in Johnston County, at their ill- 
surable \ d u e ,  and shall also pay all taxes and assesslliei~ts levied agaillst 
said property as they become due and payable and shall a lw  k ~ r p  up 
all ordinary and necewary repairs of said buildings and any fnilnrc, 
upon thc part  of the grantres hereill to keep said buildings iiisurctl, tlir 
taxes and asscssnicnts paid, and necessary repairs mad?, shall work :I 

forfeiture of the l ifr  estate h c r ~ i l i  granted, and said property ~ l l a l l  their- 
up011 rexrrt to the grantors and their heirs and assigns; a~i t l  it is furtllc~t 
agreed by and between the parties to this instrumrnt that the r c ~ i i t ~  ;11ii1 

profits from said property herein con\ rged, not actually ociwl~ied 1)y t l~ t .  
grantees, shall be paid to the said Erc>lyn TIT. Saiid(>rso~l tlurinc: 1101 
lifetime." 

On the f o l l o ~ ~ i n g  day. 8 X t r c h ,  1930, J. H. Salltlerson recoll\eyctl "all 
his right, title, interest and life estate" in said land back to the p l a i~~ t i f f -  

Plaintiffs allege tliat the defendant has failed to pay the t a w ?  on s:tl(l 

land, to keep the l~ui ld i~lgs  i~ l s~wcd .  and to  make necessary r r p : t i r ~ ;  
v l l c ~ ~ f o r c ~  thry ask ;r forfciturc. of her ilrtt,rcst t l~c rc i~ t  1111dr-r tlii, lrim 
I i4ons of t l ~ o  tlertl 1 b o ~  P n i r ~ ~ t i o ~ ~ r d .  

.\ j n r ~  trial n a,  \\ ai\ ~ t l  :111rl tht, twnrt foni~tl that tlic tlefcntlt~~lt 1l;rcl 

1~:1it1 11~1. l ~ a r t  of tllc t a s r3~ .  $33.24 for illsuraircc ant1 $50.47 for repair.:. 

;~ntl  rcwtlcrc(1 jndpnlcirt for tlcfmltlailt, not only that slw hold tlic 1:111(1 
1111di1r 1i('r (Icc(I.  bnt also tliat slir r r c o ~ e r  from tllc p l a i~~ t i f f s  ollt.-1i:ilf 
of tlit, :~niomit tsl)c.~~tlccl 1,- 1il.r for i~~surwnce aild repair.. Tlii.: ul)ol~ 
tlic tlirorp that  plaintiffs \\ere, liablr for onr-half tlir taxes, insnrancc~ 
and repairs ~ n i d ~ r  the deed from J. 11. Sa~ltlcrson recon\-ryi~ig Iii.; i l l -  

tercst ill the hilt1 hack to the plaintiffs. 
Plaintiffs appeal, assigning rrrors. 

ST ICY, (2. J. 'I'll(, judgnmit of the Supc~rior Court is predicated upol~  
the thcwrj- that thr  tlced from the 1)laintiffs to E r c l p  \IT. Sa~ldrr.;oii 
: ~ n d  J .  IT. Sandcrsot~ created a joint tenancy for life, I\ it11 riplit of 
iurv i \ors l~ip  (Burlon I , .  rnhi71, 192 S. C., 505, 132 S .  E., 332), whirll 
I\ as converted into a tenancy in cominon betll-em plaintiffs and d r f e ~ ~ t l -  
~ n t  l ~ y  the deed of J .  H. Sandcrso~l reconveying "all his riglit. titlc. 
intcwst a11t1 lift' estate" to p la i~~t i f fs .  33 C. J., 914. 
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C u t  it is  contended by  tlic plaintiffs t h a t  the  l i fe  estate  of J. R. 
Sanilerson. when r e c o n ~ e y e d  t o  t h e  plaiiitiffs, was  sn-allowed u])  or 
inergcd i n  t l ~ r  reversion already held by  them (10 R. C. L., 667; 21  
C. J. ,  1033) ; a n d  that ,  therefore, not only was there a swerance  of tlie 
joiut tcilancy by t h e  J. 11. Salidersoi~ deed of reconveyance bu t  a n  avoid- 
a w e  of a teuancy i n  common a s  v-ell. B u t  tlie plaintiffs lire estop1)eil by 
t l ~ c ~ i r  or iginal  deed f r o m  c la in l i i~g  a n y  par t  of the  rents  o r  profits of the  
l w o p ~ r t y ,  not actual ly occupied by tlie grantees, dur ing  the  lifetime of 
Evelyn TIT. Sandersou, arid f r o m  denyiug tha t  both grantees, "Evelyn R. 
S t ~ n t l ~ r s o i i  a n d  J .  H. Sanderson" were to  keep t h e  bu  l d i i ~ g s  insured 
n ~ ~ d  i n  repa i r  an(1 p a y  taxes and  a w s s n i e n t s  levied against  said property 
as they became duc and  payable. Trillis 1 . .  Will is ,  203 X. C., 51'7, 166  
S .  E., 398. 

AWirmed. 

TOWN 01.' W11~80X V. FIDELITY AK\'L, DEPOSIT COMPANT OF MART- 
I A N D  ASD FIDET,ITP AND CASUAT.TT COMPANY OF 'SEW TORI<. 

(E'iletl I1 Ck.tobc.r. 1933.) 

licwoval of Causes C +Allegation of conspiracy betweelk individual dr- 
fmdants held not to affect corpora.tc defendants' right to removal. 

This i~($iou w i ~ s  brougl~t ilgninst the clerk and assistant city clerk 
;rncl cashier of a city to recover for misappropriation of city fands and 
(.o~~spirncy to defraud the city out of moneys collected under color of 
their officw nncl inisal~prol~riated or embezzlecl, and against the non- 
rcsidcnt cor1n)ratc s u r ~ t i e s  on tht4r official bonds. The cnrporate defend- 
: I I I ~ S  mored for i t  rcmoral of t l ~ c  causes to the Federal Court, their peti- 
tions for rcnl~n-al sllowing the requisite jurisdictional amcunts and assert- 
ing rights uf remoral 011 the groluncl of diverse citizenship and separable 
cwntroversies: Heltl, the petitions for removal should halie been granted, 
the allegations of the complaint as  to conspiracy betweco the individual 
tlefendants not ndecting the liability of tlic corporate defendants on the 
l)onds, or the questioll of separability. 

.\I,I~+..IT. hy c l ( > f t > ~ ~ ( l : ~ l ~ t s  f r o m  l I ( l i t i r l i ~ ,  . I . ,  a t  Jul ie  ?'PI-111, 1933. of 
\YILSOA. 

(51 il actioli t o  rc co\.t3r of T. ,\, I i i ~ ~ ~ i a i l t ,  city c l ( ~ k ,  and surety 011 

liis official b o l d ,  Fidel i ty  a ~ i d  Deposit C o ~ i i p a n y  of Nary land ,  :~ntl 
Glaucus G. Hiiinaiit .  assistnut c i ty  clrrk, a11d surety on liis officiill 
l)oiitl, Fidel i ty  ant1 ('asualty C o i u p a i ~ y  of Sw york, and  X a r y  Beatr icc 
l h g o r ,  cas l~ ic r  of the ton n of Wilsou, n11d surety 011 l i w  official boilti, 
Fidel i ty  ant1 Casual ty C'onipaiiy of S e n  York,  f o r  alltged inisappro- 
1)riatiom of public fuucls, a ~ l t l  caoi~sl~iracy to clefraud the plailitiff out of 
1nonc.q co l l (~ tc t l  1,- tlic, d r fe~ idanrs  ulltlrr color of thcir  oficrls autl 
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C'on.~?ov d 11 i l l  u ~ d  X a ~ t i ~  i ng  cf M ~ I I I T  in{j f o r  l~ l ( i i i1 t ; f l .  
F i n c h ,  Kancl d! F ~ I T C J I  U U ~  S. H V O I I . I I  , V I / I ~ ~ J I C I . I ~  f o r  d r f e n d u n i .  lf 'ii/c'li/!/ 

ccnd D ~ p s i f  ( ' o m p a n , y  of . l l a~y lan ( l .  
RzrarX B R~rrri.l,. f o ~  d c f i ~ n d n n f .  I~ ' i t l r i i l~ /  trni7 ( 'u.s~coif! l  f ' o i i / l ~ i ~ r ! /  o f  

3 - c  1 1 s  1701.X.. 

1 .  Mortgages H b-Continuance of ordcr rcstrnining foreclosure afi~-metl 
in this case under general rule for continuance of ten1pornr)- orders. 

Under thc fac2ts sct  for th  in this action and  appearing f rom the plc.ntl- 
i l ~ g s  the  judgmelit of the  lower court  continuing a n  order restrailiini. 
tlefend:~nt from foreclcsil~g thc deed of t ru s t  to the  filinl hearing is 
affirmed, t he  gcnt'ral ru le  hcing tha t  a temlrorary order will he co~ltinuetl 
to the  hearing where serious controversy exists and co~itinuance will not 
llnrrn deftxndnnt and dissolution miqht cause great  injury to plaintiff. 
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2. Parties B e 
Where the court has continued a temporary order restraining the trustee 

from foreclosing a deed of trust to the final hearing, his order for the 
joinder of the ccstu is  gue tr tcs te~~t  as p~r t i e s  defendant is not error. 

A \ ~ w . ~ ~  by defeiidaiit R. G. Kittrell, substituted trustee, from D a n i ~ ~ l s ,  
J . .  :lt Chambers, 6 February, 1933. From VANCE. ,\ffil-n~e(l. 

'1'11~ judgment of tlic court below is as follows : 
"This cause conling on to be 11eard before his Honor, F. A. Daniels, 

upon nlotion of R. G. Kittrell, substituted trustee, to dissolve the re- 
b t i x i ~ ~ i n g  order, and after due consideratiou, and the argument of coun- 
~11,  the court is of the opi~lion that  the restraining ordcr be continued 
to the hearing. 

I t  is  further orderccl as a c o ~ ~ i l i t i o ~ ~  prcccdent that the plaintiff pay 
into the office of tlie clerk of the Superior Court the sun1 of $40.00 per 
11101itll from 1 February, 1933, as relit of the property, on tlie 10th of 
oac.11 mo11tli. I t  is ordered that this case be set for  tri:rl on Tuesday, 
14 March, 1033, of Vance Superior Court. 

-It Halifax, S. C., 6 February, 1933. F. ,I. Daniels, judgcb, ctc. 
I t  appear i i~p to tlie court that  the First  a i d  Mercl~ants Xatioiial B a i ~ k  

of Ricl~nlond, TTa., and Home Mortgage Corporatioiz 01. i ts successorb 
arc mcessary l)nrtics, it  is ordered that  s:~id parties b~ madr partics 
drfc~rd:i i~t  ill thtl illailllc>r providrd by law. F .  ,I. DAAIELS,  J ~ Q c . ' '  

?'lw t lefe~icla~~t made the followii~g csceptio~is a i d  ilssig~lments of t w o r  
i 1 1 1 t 1  :l])pealetl to the Supreme Cour t :  

"1. Defei~dalit R. G. Kittrell,  substituted trustw, cwepts to thc~ r ( -  
fnsal of the court to dissolve the restraining order. 

2. R. G. Kittrell,  substituted trustee, cxcepts to the or( c>r of tlic court 
c .o~~ t i~ iu ing  the restrailling order to licarii~g. 

3. R. G. Kittrell, substituted trustee, excepts to tlie order of the court 
~ ~ l n k i n g  the First  and Merchants Xatioiial Bank of Eichinond, Yn.. 
: I I I ~  Hoine Mortgage Corporation or its successors particls to the above 
ln-oceetliiig. 

4 R G. Kittrell, substituted trustee, cwxpts to thv judgment as 

r c~~dcred .  
3. R.  G. Rittrcll,  substituted trustetl, cxcrptr to the :igning of said 

judgment by the court." 

J .  11. B i G l q e r ~ ,  J a s p e r  B. HicX~s  untl . I .  . I .  Nunn fo, .  ~ d a i t ~ f i t f .  
1 ' ~ r r y  d I i i f  f m l l  f o ~  clefenclants. 

PER CCRIAAI. Tlie cluestions involved: (1) Did the court err  511 pre- 
serving the s f a f u s  quo upon the facts set forth in this action and appenr- 
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ing  f r o m  the  pleadings? ( 2 )  D i d  the court e r r  i n  making the  Hoinc 
Mortgage Corporat ion ant1 F i r s t  and  Merchants  National  h n k  of 
Richmond, Va., par t ies  d e f ~ ~ d a i ~ t ,  n l i r re  it  a p p ~ a r e d  upon t l ~ c  ~ ~ c c ~ o l ~ l  
tha t  they clai~iietl  to  be beneficiaries uiider t l i ~  dectl of trnqt sougllt t o  
be foreclosed? W e  t h i ~ i k  both questions n i u ~ t  b(x ansn cwcl i n  tlie n e g a t ~ r  c. 

I n  Holder c. X o r f g a g e  C'o., nnfe, 207 (208),  speakiiig to the .nbjcc.t. 
\re .find : "Injunctioiis general l j  n i l l  c o l ~ t i ~ i u c ,  n l l t ~ r c  i t  will not liarni 
defendant and  m a y  cause grcat  i n j u r y  to  l~laint i f f ,  if d i s s o l ~  rtl. Il'clict: 
v. Land Co., 193 S. C., 3 2 ;  Brinhlcy 1 % .  _\-o~mcrtl, 190 S. C'.. S1;  
Cullins v. Sta te  C'ollegr, 198 N. C., 337. Temporary res t ra in i i~g  order 
will be continued un t i l  heariug, u l ~ e r e  serious c o i ~ t r o ~ r r ~ y   exist^, :11i(I 

continuance c a ~ m o t  h a r m  defendaut, while dissolriug might  in jure  plaiil- 
tiff, B r o w n  v. A y d l e f f ,  103 K. C'., 832." 

There  ~ v a s  n o  e r ror  i n  the  court  below 111akii1g the  ( i ~ . s f u / s  y i ( '  f t w . > / ~  1 1 f  

part ies  to  the  action. T h i s  mat te r  was tlecidecl ill Bunh 1 % .  7'71o,r1(1\. 204 
S. C., 599. T h e  judgment of the court below i i  

Affirmed. 

P. U. CA1M A S D  S. H. CARIt, T x a u ~ x  AS CARE BIIOTHEIlS. Y.  .J. PRhSli 
CLARK ASD EVA EMMA CLARK, HIS WIFE. 

(Filed 11 October, 1933.) 

Bills and Notes C c-Party endorsing note and gnarantc.ring ~ H S I I I C ' I I ~  

may not show different liability by parol. 
Defendants, husband and wife, being indebted to l)laiiitifY, endorsrd 

a note in which the wife was payee over to the plaintiff, the endorsemcuL 
being a guarantee of payment and stating that it  was signed with f'nll 
knowledge of the contract. The note was not paid in full. and 1)laintift' 
instituted action to recover the balance due. The male defendant was 
allowed to testify that he hail transferred the notc over to plaintiff in  
full settlement of the debt : Held ,  the evidence was incompetent as beii~g 
in contradiction of the terms of a written iiistrument. C'. S., 3044. ;tilt1 

plaintiff is entitled to a new trial on his escegtion to the court's t.11nri.c. 
to the jury based upon such evidence. 

APPEAI. by plwintiff f r o m  11 i l l ,  Spcc cui Jrctlqc~, a t  J ulg 'I'(~111. 1 !I :$:$ .  of 
AVERY. N e w  trial.  

, ~ D A A I S ,  J. I t  is alleged i n  the  complaint that  i n  the year  1931 rlic 
clefendants became indebted to the  plaintiffs f o r  building mater ial  mlcl 



: ~ r c  now due them $331.89 with interest tlicwon from 18 April, 1932. 
Harrison H o u s t o ~ ~  had pre~ious ly  executed to the defenc1,lnt Eva  Emma 
Clark a promissory note in tlie sum of $875 which was secured by a 
tlecd of trust 011 real estate i n  Washington County, l'ennessee. The 
tlefcudants el~dorsetl the notc, delivered it to the plaintiff:, and requested 
tliat it  be applirtl to tlieir i~ntlebtetlness. Certain paymtnts were rnatlt, 
nut1 thereafter up011 default the property was sold at tlic price of $400. 
r 7 l l i i s  amount was credited on the note and, according to the allegations 
ill tlie complaint, the remainder now due 011 the note is $331.89, thc 
;~lnoullt for the rccovery of which the presmt action is prosecuted. 

'rlic folloning endorsement on the back of the notes was sigued by 
the tlcfrntlants: "We, as endorsers, w a i w  tlcmand, notiw, aud protest, 
aid guarantee payment of tliis note, and ackuowledge t l ~ l t  we sigu with 
full knowledge of this contract." 

Subject to the plaintiff's exception, J. Frank  Clark, one of tlic de- 
fcldants, was permitted to testify that 11e was not indebttd to the plain- 
tiff in any wmomnt and that  by agreer~ient with the p1:tiutiffs "I just 
merely endorsed a notc over fronl myself to them, trainsfel-red thc title 
to t l~em, i l l  paymcwt of the $800 on lumber." 

This testimony is in direct contradiction of tlie urittell agreenielit a i  
cqrcssed  ill tlic c w l o r ~ ~ n i c n t  to "guarantre paymelit of this note . . . 
~ ~ i t h  full knowledge of tliis contract," 2nd for this reason it should h a w  
I)cr~r excluded. C. S., 3044; I i indler  v. Trust Co., 204 N. C., 198; 
JIillcr 1 , .  Farnirrs  E'edevation, 192 N. C., 144; Lumber  Co. 1;. Sturgi l l ,  
190 S. ('., 776. The  competemy of parol evidence in case of a blank 
c~ndorsc~~ lmt  is adverted to i11 S y k e s  v. Everett, 167 1.. C., 600, and 
I l n d  1;. Tl'dson, 168 N. C., 557. 

We find nothing in the alleged contemporaneous co11tra:t that  requires 
or rr,asonably permits a relaxation of the principle wltich denies the 
right to vary or contradict a written contract by parol evidence. The  
instruction excepted to is based upon the admission of iiwompetent testi- 
ino1iy a i d  for this reason is not in accord with the authorities. 

Kew trial. 

CASSANDRA HYhIAN v. ELLA J O N E S  ET AL. 

( E'iled 11 October, 1933.) 

Lin~itation of dctions -1 d: C c-Execution on decree for owelty is 
barred in ten years and bar is unaffected by incompleted execution. 

The issuing of esecution on a decree charging owelty in partition is 
barred by the ten-year statute of limitations, the lien .qon lands of a 
docketed jutlgu~ent being barred after the lapse of ten years from the 
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date of docketing, and the bar of the statute is unaffected by the begin- 
ning of an esecution n-hich is not completed by snle prior to the expiratio11 
of the ten years. an  execution ndclin? nothing to the life of the lien of 
the judgment. 

 ah^^:^^ by dcfcndants froui ,lIooi~e, Spsc~ial  Judylc~, a t  -1lril T e ~ x i ,  
1933, of MARTIX. 

Civil action to restrain sale under execution issurd 011 j~dg111(,11t for 
owelty on the ground that  the lien of said judgment liatl been lost by th(1 
lapse of time and that sale t he rcandc~  Tras barred hg the tell-ycnr .;tatiltc, 
of limitations. 

111 the actual dirision of tlic lalids of tlic late Ishiliael H ~ I U A I I ,  h t  
S o .  2, allotted to Z. H. Hyman, was cliarged with an o\relt;v of partitioil 
in the sum of $700 in fayor of Ella Jolies. Judgment of confirnlat io~~ 
entered 31 January ,  1923. Esecution was issued O I I  this judgmcwt 1 G  
January,  1933, lery duly made prior to 31 January ,  1933, aiid tlie lailtl 
was adrertised for sale on 6 March, 1933. Plaintiff, \rho acquiretl tlics 
interest of Z. $1. Hynlan i11 said lot a t  foreclosure sale in 1931, c~ijuiiictl 
the sale on the ground that  the lien of said on-elty jutlgment na. ;  ui~cm- 
forceable after the lapse of tell gears. 

From a judgnicnt for plaintiff, tlie clefendants appeal. 

I:. A. C7.itcher f o ~  plailltifi. 
Joa. I$'. Bailoy for defendants.  

STACY, C. J .  I t  is settled by tlie decisiou ill Smii11 e., ptri f c ,  134 
S. C., 495, 47 S .  E., 16, that  the issuing of an  execution on n dccwc 
charging owelty ill partition is barred by the ten-year statute> of lilnitn- 
tions. See, also, Sezcsome C. Harrel l ,  168 N .  C., 295. S4 S. E., 3 3 7 ,  
and ('ochralz v. C'olson, 192 S. C., 663, 135 S. E., 794. 

I t  is likewise settled by a number of decisions, ilotably Li/t/e r .  L!j//c', 
94 K. C., 683, L y o n  n. Russ, 54 S. C., 558, and Puuo~ l i  r .  lr 'h ,ynr,  Sd 
X. C., 149, that the lien upon lauds of a docketed judginent i i  loqt Ly 
the lapse of tell years from the (late of the docketing, and this nnfnitli- 
stailding esecution was begun, but not completed, beforc the e s l ) i r n t i o ~ ~  
of the ten years. The only office of an executioli is to cilforcr the lieii 
of the judgment by a sale of the lands, and this must be clone Leforc tlic 
lien is lost. The executioil adds nothing by way of prolongatio~i to tlicfi 
life of the lien. 

The  judgment, therefore, in tlic illstant case is nccort1:int \\it11 tht. 
decisions. 

Sffirmed. 
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I.. .T. I..lWIlb:SCE, GUARDIAN OF HARRY XEWSOJIIC, v. G U R S E T  P 
HOOD. COJIMI~SIONER OF B A Y I ~ S .  

Hanks and Banking H e-Under facts of this case cleliositor held ~ n -  
titled to preferred claim against assets of insolvent bank. 
d depositor in a bank agreed to keep the deposit intac>t so long as the 

lunnl; loaned n lilie sum to a third person, the bank hnlins the riqht to 
?all t l ~ c  loan to the third person if the deposit was withdrawn, and th(1 
tlepositor having the riellt to nithdran the deposit if the bank slloulcl 
w l l  tlicl l o i ~ n  : Held, up011 the insolveucy of' the bank, the depositor was 
cntitlcd to n l,rcfrrrc,tl claim under the ;intllorit~ of I'larl, 7.. Hood. Comr.. 
204 K. C'., 337. 

( ' I I .AI I I~S~A,  J .  The q w s t i o ~ i  of l a v  ill1 o l ~ c d  is as follons : Wllcrc, for 
tlic purpose of furthering a transactioil bctwcci~ a depositor :nid a third 
~ W W I ~  a deposit is made in a solwnt State b a l k  which opcratcs no 
t m h t  ( I~partni(wt,  uildcr ail ngrcemcnt bctneeli tlic dcl~o.zitor anti tl~cl 
b a n l ~  that simultaiieously with the ~ n a k i n g  of the depoc3it, the bnnk ir 
to nlalie a specific loan to such third persoil, accept from such third 
person a sprcific note secured by a specific dced of trust, upon conditio~i 
that tlic said deposit should be kept intact, and the de~os i to r  to c a r q  
said deposit in said bank so long as said bank should carry said 1oi111, 
~ ~ i t l i  the right in the bank to call said loan wllenewr sue11 deposit slioultl 
be withdrawn and with the right in the depositor to withdraw si~cli t l ~  
posit or funds whenever the bank should call the loan, is  such dcposit 
:L preferred claim against the assets of said bank up011 its subscqw~rt  
insolvency and the calling of said loan?  W e  think so. 

We 1 1 a ~ e  w.itteu nluch recently on the question of wl a t  1s auti what 
is not a preferrctl claim against the assets of an insolvent bank. We mill 
~ ~ o t  repeat. We think that u ide r  the facts and circumstances of this 
case it is controlled by the principle stated in FlacX. v JIootl, Cum/ . ,  
20-1 S. C., 337, and S m i f l ~  I!. Hood,  Comr., 204 K. C., 343. Tlic judg- 
~ncllt of tlie court below is 

a\firnled. 



s. C.] 

PHILLIP KELLUIZ v. SOUTHERN RAILWAY COMPANY ASD W. T. DAVIS, 
ADMISISTRATOR OF THE ESTATE OF A. J. KELLER, DECEASED, v. SOUTH- 
E R S  RAILWAY COMPANY. 

(Filed 11 October, 1933.) 

1 .  Trial D a-On motion of nonsuit a l l  evidence is  t o  be considered in 
light most favorable t o  plaintiff. 

On a motioii as  of nonsuit all the evidence, whether offered by plaintiff 
or elicited from defendant's witnesses, is to be considered in the liqht 
most favorable to plaintiff, and he is entitled to every reasonable in- 
tendment thereon and every reasonable inference therefrom. C. S., 567. 

2. Railroads D b-Whether motorist's failure t o  stop a t  crossing was 
contributory negligence held fo r  jury under  evidence i n  this case. 
d driver cf an automobile is not required under all circumstances to 

stop before driving upon a railroad grade crossing, and whether he is 
required to do so under the particular circumstances disclosed by the 
evidence is ordiiiarily a mixed question of law and fact to be submitted 
to tlie jury upon proper instruction from the court, and in this case, under 
eridence tending to show that  by reason of a defective hood on am auto- 
matic electric signal a t  a much used crossing the green signal with the 
word "go" \T:IS lighted by tlie rays of the sun, the question of whetlier 
the driver was guilty of contributory negligence in failing to stop was 
1)rulwrly submitted to the jury under the rule of that degree of care that 
; ~ n  ordinarily ~ r u d e n t  man would have observed for his own safety 
under tlie circumstances, the fact that the green signal was lighted 
being 1111 assurance of safety to the driver. N. C. Code, 1931, sec. 2G21(47). 

3. dutomobile C j-Segligcnce of driver may not be imputed t o  gucst 
where guest has  no control o r  management of car.  

In a n  :iction by an adn~ini-tr:~tor of a guest ltilled in a collision be- 
t\\ ecn tlie :tutornobile in which lle \ras riding and defendant's railroad 
train a t  :L public crossing, the issue of contributory negligence, tendered 
on tlic theory tliat tlie d ~ i v e r ' s  negligence was imputed to the guest, is 
properly refused where the evidence discloses that the car was being 
driven indcpendcntly by the owner and tliat the guest had no control over 
its operation. 

4. Appeal a n d  E r r o r  J c-Exception t o  admission of evidence will not  
be sustained where objecting party elicits evidence of same import. 

In this action for damages brought against a railroad company for the 
negligent killing of plaintiff's intestate a t  a public crossing by reason of a 
defective automatic electrical signal, an esception to the admission of 
evidence a s  to the condition of a signal a t  another such crossing is not 
wstained, it  appearing that defendant had brought out similar evidence 
upon cross-examination. 

I:KOGLIES, J.. dissenting. 

APPEAL by defendant f r o m  Clement, J., and a jury, a t  October Term,  
1932. of M A D I S ~ S .  N o  error .  



IS THE S U P R E M E  COURT.  

The  con~plaint  of plaintiff i n  Keller 11. Railway Co., is as f o l l o ~ r ~  : 
"For a first cause of action, the plaintiff, coinplaining of the de- 

fendant, says : 
1. That  the defend~r i t  is a corporation created and ('xisti~lg w d e r  

tlie laws of the Sta te  of Virginia, and as such is authoriz,ed to do busi- 
ness in the county and state aforesaid as a (~oiiimon rari-ier of freight 
and passengers for hire. 

2. That  plaintiff is  a citizen ant1 resident of the county of Madison, 
State of North Carolina. 

3. That  at the time hereinafter nieiitioncd the defenclani a s  such daily 
operated approximately twenty-fivc trains over its track h i d  through 
tlie town of Ho t  Springs. 

4. That  defendant's said track runs east and west a1ong;side the niaiu 
street of said town and close to and on the south side of defendant's 
depot, which tlepot is  located in the ~ e r y  I~enr t  of the biwiness section 
of said town. 

5. Tha t  a public highway leading from Korth Carolina into Tennessee 
and the west crosses defendant's said track in a southward direction 
from the Frcnch Broad River, and is  flanked immediately on the west 
by the defendant's depot, and immediately on the east 1)y defendant's 
building known as  the supervisor's house, both the said depot ailcl 
supervisor's house being on the north side of defendant's track, and so 
close thereto as to barely admit of the passage of defendant's t r a in ;  
that  the public highway is  very narrow and passes between said depot 
and supervisor's house immediately before one crosses said tracks travel- 
ing south on said highway. 

6. That  the defendant's track from tlie east eiid of said d e ~ o t  west- 
wardly is  so completely hidden from view by said depot and by trces 
and shrubbery that  a t  no time in approaching said crossing and t rawl-  
ing upon said highway from said river can the driver of an  automobile 
see said track to the west of the east end of said dewot, or  see trains 

A ,  

approaching said crossing from a westerly direction until after his 
automobile enters upon defendant's track a t  said crossing. - 

7. That  owing to  the obstruction of one's view by said depot, super- 
visor's house, trees and shrubbery, the said crossing to one traveling 
south is a. blind and dangerous crossing. 

S. That  the town of Ho t  Springs numbers many hundred of inhnbi- 
tants and is a trade center for the rntire surroundil~g country. wliile 
said highway not only carries the local pcdcstrian and whicular  traffic 
of a populous community, but is also the main artery c~f travel froill 
Tennessee and all points west, and as a consequence many hundreds of 
pedestrians and automobiles are constantly crossing tf e defendant's - 
track a t  said crossing, and defe~ldnnt operates daily ovrr its ..aid tr:lcfi 
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approsirnatcl- tnel~ty-five trains-all of which ~ 7 a s  and is mell known 
to defendant, antl rendered i t  imperative that  defendant i n  the exercise 
of ordinary care use great precaution to prcvcnt injury to persons cross- 
ing its said track at said crossing. 

9. Tha t  there are in common and general use by defendant and all 
other rai l~vays for the protection of persons crossing railway tracks a t  
\uc11 dangerous c w x s i ~ ~ g ,  gates nit11 watchmen, or gongs to warn persons 
of the approach of trains;  yet the defendant negligently and carelessly 
failed to prolide either gongs or gates with watchmen a t  said crossing. 
when the defendant kilcw or should have known that  such precautions 
were rcasonably necessary to protect the trareling public against injury 
a t  said blind crossing. 

10. That  although tlefcndant's own buildings obstructed and rendered 
said crossing extremely hazardous and dangerous to the hundreds of 
p C d ~ s t r i a l ~ s  autl :nitomobiles daily passing over the same, the defendant 
negligently and carelessly failed to provide gates and watchmen, or 
gongs thereat to warn such pedestrians and automobiles of the approach 
of the defenclant's numerous trains daily passing over defendant's said 
track and crossing, aiid instead installed antl maintained a t  said crossing 
a red and green light c~lectrical signaling system, which system was 
defective. dangerous, unsafe, misleading. and made of said crossing ;I 

x r i t a b k  death trap in that : 
Fi r s t :  Thc  red and green lights oil the north side of said track were 

tlcfcctivcly Iiootled and placed so as to admit and cause the sun's ray 
to sh i i~e  directly against the glass of wid signals, a i d  thus to rcrider 
i t  difficult to ascertain whether the signals were showing 'red' or 'green.' 

Second : The hood and lighting device of said red and green signals 
\\ere defcctixe ill that they did not darkrn the red glass when the greeil 
\I as sl iouii~g :~ud  ~ ' i c ~  versa. 

r .  I l i i r t l :  The  niechailism of said signaling systeil~ was llegligently per- 
mitted by defendant to become and remain out of repair, defcctixe and 
tlangerouq for a long time immediately prior to, as mell as a t  the time 
of the injuries hereinafter mentioned, so that  at said times the grcwl 
~ i g i ~ a l  slionetl 'green' a t  all times when defendant's trains were ap- 
l)roacliii~g a n ~ l  traxersing said crossiug, instead of showing 'red' wliei~ 
trains were approaching said crossing, as would have been the case had 
said system and the n~cchanism thereof hem in  good repair and working 
order. 

11. That  defendant also i~egligei~tly and carelessly failed to properly 
ii~spect and superrise said signaling system so as to keep the same ill 
repair and good working order a t  all times, because i t  knew, or should 
have known, that  its failure so to do would likely result in injury to 
persons and automobiles upon said crossing. 
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12.  That  on 3 May, 1932, the plaintiff, driving liis triwk southwartl 
along said public highway, approached said crossing in a lawful and 
cautious manner, looking and listening and carefully observing thtl 
signal light on the north side of defendant's track and perceiving th r  
same to be showinn 'nreen' which indicated that  no trains wwc ail- - - 
proaching, and hearing no warning signal by any bell, wl~ist le or other- 
wise by any train, entered upon said track, when one of defendant's 
trains proceeding f rom a westerly direction a t  a high, negligent, reck- 
less, daAlgerous a i d  terrific rate of speed dashed against plaiutiff's auto- 
mobile hurling the same violently against the iron signal post on the 
south side of said track, completely demolishing plaintiff's truck and 
killinn daintiff 's father and one Terrell Ricker. who were also occu- " L 
pants of said truck, and seriously and permanently injuring plai l~tiff .  
as will hereinafter more fully appear. 

13. That  the plaintiff was actively induced by said defendant's 'green' 
signal to  drive upon its track a t  said crossing, and was prevented from 
seeing said approaching train by reason of said trees, dlrnbbery ant1 
defendant's said buildings neg1igentl.v niaintained by defendant so as 
to obstruct one's view in  approaching from said river and entering npo11 
defendant's track. 

14. That  defendant's cligineer, firenian, autl other agents. servants 
and vice-principals in charge of and operating said train a t  the tinic 
of striking plaintiff's truck not only negligently operate 1 the same a t  
said high rate of speed, and without somiding any bell, whistle, or 
other signal a t  any time upon approaching said cros~;ing, but also 
negligently failed to keep a proper lookout ahead, and to :,o operate said 
train as to control, promptly slacken the ~ p w d  of, or to stop same ill 
case of an  emergency. 

15. Tha t  had defendant's said agents, servants and iice-principals 
opcrated said train a t  a reasonable rate of speed, and 1 a r e  had sanic 
under proper control, and ha re  kept a proper lookout ahead they could 
and should have stopped, or a t  least h a w  slackened the speed thereof, 
after plaintiff was induced to enter upon said track as aforesaid, so as 
to have averted demolishing said truck and injuring the plaintiff ant1 
other occupants thereof. 

16. That  plaintiff's truck was struck by defendant's t ia in  by reasoil 
of defendant's and defendant's agel~ts'  said acts of ~legligence, and as a 
consequence thereof plaintiff receired serious aud permanent lacerations, 
contusions, disfigurements and injuries to liis face, head, scalp, neck, 
shoulders, body, limbs, spine, internal organs and nervous system, lost 
large quantities of blood, was committed to a hospital where his  wounds 
were stitched and where for many days lie uilderwent pai  i fu l  treatment 
of his said injuries, was compelled to incur much expense in th r  trcat- 
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inelit of saicl i~ljurics,  a i d  for doctor's bills, ~uetlicilies. allel 1iosl)ital 
treatment, was left permanently sick, sore t111tl disortleretl, has lost 
much time from his norlr, and is seriously :i11t1 p ~ r i n a n e ~ i t l y  inc:~pitt~- 
itatcd tlicrefor, a ~ ~ t l  lias suffcwtl aiid will continue to suffer great rutwr:~l 
allguisli and physical paill, all to his d:tnl:ig~ in the su~ i i  of $2.650. 

And for a second cause of action, plaintiff says: 
1. That  plail~tiff is n citizeii and rcsidmt of saitl taounty a i d  Stlit(,. 
2. That  dcfendaut is a r o r p o r a t i o ~ ~  under tlic l a m  of thc, Stat(, of 

Yirgiiiia. 
3. That tllcj plaintiff >~tlopts autl inc~orporates ;IS a p:wt of this cauw 

of nctioil cacli and c~ .e ry  ;~llcgatioii of tlir first cause of action, r s t q ~ t  
paragraph S o .  IG. 

4. That oil 3 hlay, 1032, the plaintiff, after lookiilg ;tlitl l i s te~l i~ ig  
and 1ie:lriilg iio sig~lnls by any approacliiiig train, nor scciiig ally t r a i ~ ~ .  
anel obserrilig that clefel~clailt's electric light sigiialiilg systeili a t  the 
public highwny crossing a t  its depot in the heart of the busiiicss sectio~i 
of tlic tow11 of Hot Spriiigs, couiity and Sta te  aforesaid, v a s  slmwiiig 
'grecu' (wliicli is  the sigiml to go) and being iilducccl hy said factors 
to do so, entered upon defeiidant's track at said t.rossing and was ill the 
act of crossi~lg tlie same going southrmrtl 1vlir11 olicx of tlle tlefeiida~it's 
traiils, being operated a t  a liigli, ~icgligtwt, tl:~ngerous and ~ i n l a n f u l  
rate of speed by the tlcfei~dai~t's agclits anel serrallts in charge thcreat, 
a i d  h a ~ i i i g  sounded no signal of any kind to warn plaintiff, d r i ~ i i i g  
against plaiiitiff's said truck froin tlie west, striltillg the same a terrific. 
blow and conlpletely demolisliiilg, danlngii~g nuti destroyi~ig said truck. 

,>. That  plaintiff was preveiitecl from seeing said approaclii~lg trzriii 
by reason of dcfentiant's track being obstructed by trees and sliruhbery, 
arid by clcfciitla~it's builclii~gs ilegligeiitly coiistructed close to a~t t l  nlaiil- 
tained on either side of said highway a t  said crossing, although defeutl- 
ant knew that  about twenty-five of its trains d a i l ~  passtd over snit1 
t~roseiiig, a i d  also that sallic2 n-as daily used by liuiidretls of petle~striails 
alld autoirlobilists. 

6. That  defeildant's s ig i ld i~ig  systein n-nr defectire, tlaligerous, uiisafe 
aiid misleading, as set out in paragraph 10 of the plaii~tiff's first cause 
of action. 

7. That  iiad defeudant's ageuts a i d  vice-prii~cipals operated its aaitl 
trail1 :it a reasonable rate of speed, hare  given timely signals, a d  kept 
a proper lookout ahead, they could 11x1-e eliscorered plaiiltiff's perilous 
position oil said track a i d  could have stopped or slackened tlle speed of 
said train aiid thus hare  averted the destruction of the plaintiff's saitl 
truck, but instead negligently failed to do so. 

S. That  plaintiff's said truck n.as destroyed by defendant's saicl iicgli- 
gence and n.as of the reasonahlc market rnlue of $330.00. 
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Wlierefore, plaintiff' prays judglneiit under his  first t a m e  of actioll 
for tlie sum of $2,650, and under his second cause of action for $330.00. 
ant1 for the costs of tlie actions to  be taxed b.v the clerk. 

111 answer, tlitl defci~dant denied the material alleeations of the coni- " 
l ) l ;~ii~t ,  set up tlic plea of contributory ~iegligence, and further set ul) 
;I violatioli of S. C. Code, 1031 (Micliie, see. 8621(&7)-(railroad 
I\ : l r~~ i i lg  sigl~als must be obsrrved) ('was tlic direct and sole proxirnatc~ 
cause of ally illjury lie (plaintiff) sustained, and said coiduct is spccifi- 
(*ally plcaded in bar of plaintiff's right to recover lierein." 

The dcfelida~it furtlier says "That a t  the time of saitl aec i t le~~t  saitl 
lights ~vcrc  in perfect contlitio~i and that  as the plaintiff approaclic~l 
said crossing said signal light was red, which was a w a r i l i ~ ~ g  to 1iii11 
that said train n-ould ininlediatcly go over tlie saitl crossillg." 

Tliese nlatters were set up  in bar of rccovery. 
I n  the con~pa l~ ion  case of Davis, Admr., 2'. Railway Go., the c o n ~ p l a i ~ ~ t  

i111t1 answer iiivolved tlie same feature of conlplaiiit and defense, cscel)t 
that plaintii? alleges that "the  plaintiff"^ intestate was all occup~uit or 
1)assciger of a truck being driven southward along saitl public higliwaj 
i l l  the dircctioi~ of said crossiiig; that  plaintiff's illtestat(. 11atl no c o ~ ~ t r o l  
or autliority over bait1 driver or said truck," etc. 

I n  a n s w r  tl~feiidaiit saps: "That if the plaintiff's i~~tcs t ;~ tc l  uils ill- 
jurcd and killed, i t  was due : 

( a )  1'0 the result of his ou.11 ~~cgl igeuce  ant1 tlic ~lcy;ligcncv of his 
agc,r~t, c~oiiipanio11 ant1 joint atlvcnturcr in going up011 tllc track of tlics 
t leie~~tlant  ill the f a c ~  of tlw npproacl~i i~g t r a i i~ ,  \ ~ i t l ~ o u t  C S C I ' C ~ S ~ ~ I ~  :I 

p r o p ~ 1 ~  lookout nut1 tluc. care for his ow11 safct?.. 
(b)  To his co~~t i - ihutorg  i~cgligei~cc ill failiilg to stol), LooB ;~iltl listcr~ 

for tllc approncl~i i~g t r a i ~ ~ ,  ~vhicll was ill full view uiltil lie \vel~t up011 
t l ~ c  tracks of tlic tlcfcnda~it, and ill tlint his agent, companioll and joiut 
:ttlvc.~~turcr failed to stop, look and listen for tllc approachiilg train, a11t1 
l~lailltiff's intc>state recltlessly, liecdlessly a11d negligeutly allowed, per- 
~ ~ ~ i t t c d  a ~ i d  acquiesced in his companioli and joint aclve~iturer, to wit, 
Pliillip Keller, driving said automobile upon said I-ailroad tracks, a i d  
saitl negligencc of plaii~tiff's illtestate and his agmt  arid joint advcnturcr 
c.u~~tributed to :d proximately causccl tlic illjury a l~t l  dcalli of p1;iiiitiff's 
intestate, and such contributory negligence is h e b y  plt~aclc~cl as n balm 
to ally recovery in this action. 

(c)  To his co~itributory negligeim p r o s i t ~ i ; ~ t c l ~  causil~g his injur?. 
; ~ n d  death ill that he rode in said niotor vehicle willingly nncl co~~currc t l  
or acquiesced ill the reckless driving of the same by his companion. 

That  thc driver of said automobile, Phillip Keller, was a reckless, 
tlaiigerous and indifierellt driver of autonlobiles a11d trucks; that plaill- 
tiff's intestate was in thc habit of ritling with his saitl sol], I'llillil) 
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Keller, and kilev- a ~ i d  appreciatrd the fact t1i:rt tlw said I'liillip Kcl- 
ler was a reckless, dangerous and indiffewnt tlrircr, ailtl notwithstalldi~rg 
such knowledge on his part plaiiitiff's intcstatc on this occasioii rotlc 
with the said driver, realizing a t  the time that to do so was d a l l g c ~ ~ u s .  
and that said driver n.as likely, through his ~~egl ip t~nrv ,  to ranse n scrious 
accident a t  any time." 

The issucs suhnlittctl to t l ~ c  jury ;111d their :111s\\.ci.s tl~c,rc,to. ill tlic~ 
first and second cause of actioi~, werv as follows : 

(1) Was t h ~  plailitiff, Pliillip Krller, injuretl by the ~~c~gligcllc~c~ of 
the defendai~t as  allcgecl in the complail~t ? -tils\~e.r : Ycs. 

(2)  Did thr  plaintiff, l'hillip Keller, 117 his o n x  ~~cgligellcc con- 
tribute to the i11,jurg he sustained RS allegcd in thc: colnplnint ? A t i ~ s ~ ~ c r :  
s o .  

( 3 )  W l ~ t  tlamagc~, if ally, is  the plaintiff, I'liillip 1ic.ller. twtitl(~tl 
to recovcr of tlic tkfentlnilt for illjuries doile to his pt,rsoil ! A h i s ~ ~ c . r  : 
$1,225. 

(4) What tlainngc~, if :lily, is the 1)laititifi Pliillip Keller, elltitled t o  
r o c o ~ ~ r  for tla~ll:~ges done to his t ruck?  Ali~sn.cr  : 9;156.!?5." 

The issucs submitted to the jury ant1 their answers tlicrcto, in tlicl 
wcond actioll, 7verr as follows : 

(1) Was .I. cJ. Keller, dwc~wsc~l, killed by t l ~ c  i~c!gligellc+e of tllo 
tlefeutlai~t, as ttllegctl ill the coi~iplaiilt? X11swc.r : Yes. 

( 2 )  What darnage, if ally, is W. T .  Dayis, :~dministrwtor of A\. J .  
Keller, ei~titletl to recoyrr of thc tlefcndant, Soutlier~i Railway Cou-  
pany ? Answer : $750.00. 

The court below rcntlercd jut lplcnts 011 tlie verdicts. The tlef(wtlwl~t 
made numerous exceptions aud assignments of error and n1)pealctl to tlie 
Suprcme Court. The material ones and ileccssary facts n-ill 1w sct 
forth in the opiilion. 

CILARI<SO~\,  J .  These arcL actlolls for i~ctiol~able negligence a l l e g l ~ y  
clamages. The plaintiif, Phillip I(c>ller, il~stitutcd t h ~ s  nctio~l in tilt. 
Superior Court of hIatlison ('ounty, agaiust tlip Southern Railna: 
Company, on 19 July, 1932, and filed liib complaint, a l l t~gi~ig  t x o  c.:tusc- 
of action. 1x1 liiz first cause of action lie alleges that he was operating 
an autonlobilc truck and tlrol-c 11po11 tlic track of the clrfendant, South- 
ern Railway Company, in  the tonil of Ho t  Springs, and was struck 
and injured, ant1 demands judgment in the sum of $2,630. I n  hi, 
second causc of a c t i o ~ ~  he alleges that his truck was tlrn~olishrd b~ 
reason of the impact set forth in his first canst, of action, and that II(. 
sustained damages in the sum of 8330.00 to his truck. 
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011 the  samc date  W. '1'. l lavis ,  a t l ini~i is t rator  of the estatc of -1. J .  
ICellcr, tleceased, iiistitutcd a11 actioii ill the  Supt 'rior (,'onrt of Madie011 
(.'ouiity against the Souther11 Rai lway  Conipauy, ; ~ u d  filed h i s  corilplaillt 
011 said tliitc', alleging tliat ,\. J .  Keller,  all old mall T ; i  gears  of age, 
\vas a passenger i n  tlie automobile tlrircu by P h i l l i p  Kcller,  tllc o w i ~ t ~ ~ .  
of tlic truck, autl tliat plaintiff's intestate was killetl ill w i d  collisio~i,  
:111tl j u t l g n i c ~ ~ t  Jvas tlciiiai~tletl i n  the sun1 of $3,000. 

111 both actions, a l l  tlic issues were fount1 i n  f i ~ v o r  of thc~  plaintiffs. 
i111tl judgmeilts rciltlcrcd 011 the  vcrdivts i n  fa\-or of the plaintiffs. 

d\t the close of plail~tiff's' evidcnco and  a t  tlie rlosc of 8111 tlie cviclcwcc~, 
tlw tlefcildaut inatle 111otioi1s f o r  j ~ d g l w i l t  as  ill ( w e  of ,1011si1it. (:. S., 
, i G i .  'I'lic court  bclow overruled tliesc, ~ ~ i o t i o l l s  and  ill tliir; \vtL w11 PCP ilo 
error. I t  is  a well scttlctl rule  tha t  ul)ou n inotioli :IS of 11011suit t11(~ 
c~idci icc,  n.lietlier offered by tlie l~laiiltiff or clicited f r o m  clefelitlnnt'~ 
u.itlirsses, is  to  bc considered ill tlie liglit most favorable i o the plaiiitiff, 
i111tl lie is entitled to e rc ry  reasonable intendment  tllereon ailtl crcr \ .  
reasonable i l~ferei lce to be drawn therefrom. W e  set fort1 t l ~ e  c.omplaiut 
i l l  full, without  goiiig into a lengthy detai l  of t h e  evidcii~:c, as  n.cx th iuk  
tlic e~iclelice oil tlic mater ial  allcgatioiis ill thc c .oniplai~~t  sufficient to 
llarc l ) ( ~ i i  submittctl to tlie jury. Tlierc is u t1iscrepant:y betwcvll tl~ca 
winplxiut  nut1 c~i t lc l icc as to the  course of the Iiigll~vaj. autl railroad. 
l u  the opi~l ioi i  \ve will t reat  the  highway a s  r u i ~ l ~ i i l g  east. : ~ i ~ l  \vast allti 
r i~ i l road  nortli  a u d  south. I'hillip I<eller, t l ~ c  l)laintiff', lived about :: 
i l~i lcs  f r o m  I I o t  Springs,  S. C., a ~ i d  oil the  mornilrg of 3 ,\lay, 1932, bt,- 
tn.tlell T and  S o'clock, was on h i s  way  to Urccwrill(~, TI ' I I I I . ,  ( I r i ~ i l l ~  :.;L 

1030 ".\" model F o r d  t ruck.  It liad bccw a coul)c alltl haci been cal~ailgccl 
into a liglit d e l i w r y  truck, which he  ordinari ly  usetl fo r  11:1uling wood. 
He was a t  the wliecl, and next  to h i m  was his father ,  A. J. Keller, a i d  
s i t t ing next to  his  fa ther  was Ter re l l  Hickcr. H e  w a ;  tlriviiig mest 
t l~ rougl i  H o t  Spriiigs oil a hard-surfacctl S t a t e  lligl~\r:iy, "the l11ilil1 

a r tc ry  ~ n s t  autl west." T h e  village had  81 l )ol)nlat iol~ ( 1330 ( Y I I ~ I I P )  of' 
725. 

r 3 l l i c  defendant 's ~ a i l r o a t l  track, wliicli ~1111s ~ ~ o r t h  ant1 s o u t l ~ ,  caresses 
this lliglirvng. Eac.11 (lax 100  to 500 c;trs and 400 to X N I  pccIc>strians 
cdross the defelltlaiit's t rack 011 tliis Ilig1iw;ry. O n  ctac*l~ side of the t rack 
tlefelidaut h a s  a signal post wi th  a rctl ~ v a r l ~ i l l g  liglit, ~ r i t l i  the! wort1 
"StolY7 n ~ ~ d  a greell l ight wi th  tlic ~vor t l  "(:o." I ) c > f ~ ~ l t ' a n t  ~ H I I  about 
23 trailis over this  tracli a (lag. .\lq)ro;rc~liiiig tlw tlcftwtlant's track. 
g o i i ~ g  west, the l i ig l~way goes u p  a slight illcliile u11ti1 it r cac l~cs  the. 
t lefc~ldai~t 's  track, a l ~ t l  i t  is l e w l  alld thc>li n tlecliiw tlon.il\rwrd. Tl i r  
vie\\- of a traveler oil tlie highway goillg wcst i s  obstructed by tlcfclltl- 
iuit's depot, trees a n d  shrubbery, i n  seeing ;L t r i ~ i l i  goillg 11ortl1 011 (I('- 
ftwdant 's t rack,  un t i l  very near t h e  track. 



Plaintiff tcbtifiecl, in part  : "I n as going west, going to Tennessee, a \  
i clrorc ton:~rds the track;  tlie light was green, i t  said "Go" and I 
ilrore upoil the track slowly, n a s  making 6 or 8 miles an  hour. I wai 
oil tlic ~nount:rin side, the right-hand side of the highway, and juqt 
'15 got up there, we n t r e  goi~rg on the track, and thc train came ul) 
'it :I rapit1 speed, milst liar e been making about 30 miles an  hour;  i t  hit 
us :111d kiiock(~1 115 01 (T againbt the signal post. . . . That  crossing 
I. l ight there at tlir inain public square of the tonn,  and as I was going 
"1) to the cros~ing to cross tlic crossing t l ~ r e  you go betneen buildings. 
on 0otl1 siclei it  is a close space. I rras going to~vards Teii~~essee;  you 
ca~l ' t  scc a  trail^ coming uiltil you are right on tlic track. . . . St 
may bv 1 6  feet frorn the railroad back to the depot. . . . The 
-1lrubbrry k e e p  you blmded from seeing the train until you get to tlie 
tlopot. nild that garage and you can't see at all until you enter right oil 
the track. . . . Jus t  shrubbery and trees. . . . I n  the corn- 
l)laint, I alleged, 'that the green light, as I came to the track, with a 
tli~fecti\c 11oo(l, i o  as to cause the sun's rays to shine against the glass 
of tllc .aid .ig~ial reidcrrd it difficult to tell whether the signal n a i  
.I~o\\iirg rctl ( ~ r  green.' . . . I knou I drove up thcre and the light 
.11o\\c~l t o  lw green, lookccl grcben to me;  well, i t  was a green light. 
I could tell tllcm apart  that  riiorliing and the light slionctl green. I t  
u a i  not 1i:rrtl to tell vhether it n a i  a green or a red light that  rnornli~g 
r\lieu 1 tlror c up there. . . . I know the green light 11 CIS the orily 
olir' I c w h l  see tliat was burning briglit a t  that tinle. . . . Thcl 
light e l h e t l  against both a d  sho\ie(l against then1 both and that \\a. 
1)ccause they were poorly hooded, and tliat is true, and nheu S toltl 
him the sun was shining against those two lights, making it hard to tell 
~ [ l l i ch  was the green or red, I told him the truth,  a i d  I told him that 
\\a. the coi~dition the day I \rent on there, on the morning 1 drove u p  
thew the light did s h o ~  grccn the i~ .  . . . you coultl alnays sec 
both lights if the sun was shining, but the green light shon ecl plain that 
mor11ing. The red light n h e i ~  you see 'stop' tliat says stop, a i d  if 'go' 
~t is on the g u  en light, you d r i ~  e on, and I saw 'go' on the green light 
: n ~ d  t l r o ~ c  011. . . . I cut the gas off and i t  rolled u p  on the track. 
L got the foul nllecls on the track and san- the train coming and I t1m1 
sockccl t h t  gas on i t ;  \\llcn I san tlie train I was going about from 1 
to S rmleq; ~t had just been :I short distance behind that I cut the gas 
off, L rut  the gas off ahout 2.3 or 30 feet back of that, but I n a s  dririiig 
,ion ('onliug up there. . . . I put the gas to  i t  to get across and, 
it hit the back elid; from the time I s a x  the train 30 feet from me, 
u i~ t i l  ~t l ~ t  me, I rvrnt about half tlie distance of the car, and nly car 
\\:15 S to 10  fc,et. 1 nil1 say I rlro~-e 8 feet, nhi le  the train d r o w  20, 
but I Y n n  it was all the way I could do. . . . I just let up on thc 
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gas as I started upon the tracks; illy engine was r u a n i i ~ g ;  I just took 
my foot off the gas and eased u p  on the tracks. As you approach that  
l)uilding, and as you approach the front of it, yon can't see any of the 
track until you get in front of the depot." 

The  evidence on the part  of plaintiff was to the effect that plaintiff, 
Phillip Keller, and his witnesses, heard no whistle blon- or bell ring. 

I n  Ilarris v. R. R., 199 N.  C., 798 (799), is the  following: "The law 
in this S ta tc  does not impose upon the dr i rer  of a motor vehicle. on 
his approach to a public crossing, the dnty, under all circumstances, 
to stop his rrhicle before driving on the crossing. Whether under all 
the circun~stances, as the evidence tends to show, ancl a5 the jury mag 
find from tlie evidence, the failurc of the d r i n x  to s to l ,  as well as to 
look and listell for an approaching train at a railroac crossing, was 
negligence oil his part, is ordinarily a question involving matters of fact 
; IS  well as of law, and must 1)e determined by the ju r j  nnder proper 
instructions from the court." N. C. Code of 1931 (3 ichie), sectio~i 
2621(48) ; Moseley c. R. R., 197 X. C.. 628; Butner v. R R., 199 N .  C., 
695; Xadvii~ v. R. R., 200 N. C., 784, S. c., 203 N. C., 245; Campbel l  v.  
R. I?., 201 S. C., 102; Sanders 1.. R. R., 201 N .  C., 672; Rukcr 1 .  R. R., 
602 N. C., 478 ; I)unc?j 1 % .  12. R., 204 K. C., 303. 

Plaintiff testified : "I was going west, going to Tenncs~ec,  a* 1 tlrow 
towards the track;  thr  light was green, it said to 'Go' aull I drove up011 
tlie t iack slowly, was making 6 or 8 miles an  hour," etc. The light bring 
grec~l and saying "Go," plaintiff had a right to presume that it was ; L I I  

assurance of safcty and that the crossing was clear, ancl to :wt with 
reasonable caution, such as an  ortliiiarily prudent inan ~ o u l c l  use u i ~ d ( ~  
like circumstances, and dr i re  on tlie crossing. Barbrr I - .  R. I:.. 103 
N .  C., 691; Finch v. R. R., 195 N. C., 190 (199) ; Alfoselc,tj I .  K. I;., 
supra, a t  13. 635. 

T h e  defendant contends that  in reference to A. J. Keller, who n a s  a 
passenger in the automobile, it  v-a9 entitled to an issue of contribntory 
negligence. We cannot so hold. *\. J. Keller was in  the i~utomobile and 
the father of the driver, Phillip Keller, who testified: "My father did 
not own any iuterest in that c a r ;  lie had 110 control over my  driving that  
car, and did not attempt to exercise any control over 1 1 1 ~  drir inp tli:~t 
rnr. I certainly knen. how to operate the automobile piope~ly." 

111 Campbell r .  R. R., 201 N. C., 102 (107), it  is said:  "Plaintifl n a s  
;I g ~ m t  or gratuitous passenger. It is ye l l  settled that 'iirgligence o11 
the par t  of the driver will not, ordinarily, be imputed to a guest or 
occupant of an automobile unless such guest or occupal t is the owner 
of tlie car or has some kind of control of the driver. Bagwell r .  R. R., 
167 N. C., 611; White v. Reakfy Co., 182 N. C., 536; TPir1invl.s 1 , .  R. ]I., 
187 X. C., 318; Albriftoil v. H177, 190 S. C., 459. Of courw. if rhr 
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negligence of the driver is the sole, only proximate cause of the injury. 
the iujured party could not recover.' Earwood v. R. R., 192 N. C., at 
11. 30; Dickcy I ? .  R. R., 196 N. C'., 766." Snzifh v. R. R., 200 S. C'., 
177 (180). 

111 S a s h  I.. R. R., 202 X. C., 30 (33),  we find: '(Louise Nasli was a 
gratuitous passellgw or guest in the automobile driven by Sarah Adams. 
She was not the owncr of tho car and had 110 control of i t ;  neither is 
there evidence that  the deceased was engaged in  a joint e~lterprise with 
the driver or other occupant of the car. Consequently, any negligence 
on the par t  of tlie driver nould not be imputed to the deceased." 

I n  regard to defendant's having a different light a t  another crossing, 
n c  do not think this prejudicial. The  defendant brought out the same 
fact 011 cross-examination of one of plaintiff's witnesses. See lllum v. 
R. I?., 187 S. C., 648. We think the court below properly refused de- 
fenda~it 's  prayers for special instructions. The charge was full, clear 
and gave t h ~  law applicable to the facts. I n  the judgment b(~lom \ \c 
find 

S o  crror. 

l I ~ o c ; l ~ n s ,  J ., cl i sse i~t i~~g : The  plaintiff Keller testified 011 cross- 
exami~iatioli as  follows : 

"1 told Mr.  I'ritchard lily attoruey, before he drafted tlw con~plaiut, 
that the sun was shiniug against these lights that  rnoriiiug and it was 
11ard to tell the green fro111 tlie red. That  is true, 1 told hiin that. 

"Q. S o  the11 on that  morning, Mr. Keller, both lights were showing 
there, the sun shilling? Answer: Yes the sun x a s  shining that  niorning. 

"Q. (13y the court.) H e  asked you whether both lights were showing, 
because the sun was s h i i ~ i l ~ g  against tllenl? Answer: Both lights were 
showing more, but the grcell liglit was slioniiig 111ost. Tllc rccl liglit did 
uot show plain but the green light did. 

T h e  red light did not show plain, but it sho~ved a little bit, not p l a i~ i  
like you cuuld see the green one. To a certain exteut you could see both 
lights. When tlie red is  showing i t  sornetilnes is dim, but before I went 
on the track 1 coulcl see the red light some little bit but the green light 
sllowed the brightest. 

"The sun shined x g n i ~ ~ s t  both and showed against t l ie~u hot11 ant1 that 
was becnuse they were poorly hooded, and that  is true, and when 1 told 
him the sun was shiniug against those two lights, iuaking it hard to tcll 
which was on the green or red. I told him the truth,  and I told l~ i rn  that 
was the condition t l ~ e  day I went on there, oil the nlorlliug 1 drove up  
there the light did show green then. Afterward 1 hare  beell going back 
and forward across there to see what caused this accident, aud 1 see11 
thc~ rcfl&ioii of the sun, it caused both lights to show bright a ~ d  you 
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could not  tell  much  about then1 at  a l l ;  bu t  when I drove up there t l ~ .  
morning of the accident, tlie gi8ecii l ight  did show brightest, the grecu 
light showed to be the  brightest ant1 I d r o w  on a n d  had  the  accident." 

Coiiscqueiitly, f r o m  tlic plaii~tiff 's ow11 n t i r ra t iw,  t l i l ~ c  was a coil- 
fusion of signals. One said "go aliewtl, tlie way is clcar." Aliiother saitl : 
"Stop!  a t ra in  i s  upon you." 

Under  such circumstaiiccs, what  ouglit :I lnan of reasonable p r u d ~ i ~ c c  
to d o ?  T h e  plaintiff chose t o  gamble wi th  the s i tuat ion slid thus  mowtl  
:lheatl a t  h i s  peril and therefore ouglit to ahitlr thc  result of his  01\11 

(.film tleliberate t ~ c t .  

(;I<ORGI', I). WOOD1,EY v. MARTIK GREGORY AND H. C. STRICKIASD.  

(Filed 11 October, 1033.) 

Mortgages C c-Indexing of mortgage on  lands owned by life tenant  and 
remainderman i n  name of life tenant  only held insuflicient. 

The provisions of our statute as  to the indexing and cross-indexing of 
deeds or mortgages is  mandatory and requires that such instruments 
shall be indesed and cross-indesed in the names of all the parties thereto 
under the proper letter of the alphabet, and the indering and cross- 
inclesing of a deed of trust given by a life tenant and t11'2 remainderman 
owning the land, in the name of the life tenant only followed by the words 
"c t  als," is not a sufficient compliance with the statute, and where the 
life tenant and remainderman have subsequently esecntctcl another deed 
of trust on the same lands which is  registered, indexed and cross-indexed 
in con~pliance x i t h  the statute, the purcliaser under foreclosure of the 
second deed of trust acquires title free from the lien of the improperly 
indexed prior deed of trust. S. ('. Cocle, 1981, sec. 3561. 'l%e case of I 'm. 
CO. C. FovBes, 203 AT. C., 252, in which the lien was indexed under "S. T. 
c't ux." cited and distinguished. 

STACY, C. J., dissenting. 
RROGDES, J., concurs in dissent. 

 TEAL by plailitiff f r o m  Gi.acl/j, J . ,  a t  ('hanibcrs, 4 31;1r(.11, 193:). 
F r o n ~  HARSETT. Reversed. 

T h e  findings of fact  and  j u d g i ~ ~ c i i t  ill the c30urt below , I ~ Y  as  follon 7 : 
' 'In this  cause a restraining ordcr  was issued, proliilsiting t11r tlc- 

feiidant, 11. C. S t r ick la id ,  trustee, f r o m  foreclosing a c.rtaiii tlor(l of 
trust,  referred to  i n  the  compla in t ;  and  tlie cause came 011 f o r  heariirg, 
by coileelit of a l l  the  parties, a s  above stated, and  motion mi inatl(, 
by tlir  plaintiff f o r  a cont inuat ion of w i d  restraining ortie1 unt i l  tlic 
filial hearing, nnrl motion by t h e  defe~idnnts  f o r  a clissolutioil of saitl 
order. T h e  facts  a r e  found to be as  follovs, as  they appear  of record. 
a n d  by coilsent a n d  admissions of the  parties, made  a t  the  hearing. 



r 3 l l le  land? in controversy, 33 acres, x-rre con~eyed hy W. S. Harper  
:111(1 wife to Lugenia Aldan~s ,  for life, and then in remainder to  Della 
.\tlalns Gregory, her daughter, in fee simple, by deed dated 2 January ,  
1930, :und rrcorded in Book 28.5, at  page 145. Said derd is l~iarle a part  
of this finding of fact. 

Said tlecrl iu indexed in the f o l l o ~ ~ i n g  mnnucr : 

Grantor Grantee Book 1'n,qe 
Harper,  M. S. and Aidan~s .  Lugeliia, 
wifr. Sadie c f  nl. 235 145 

Said deed n a i  iiot indexed or cross-nidescd under thc nt~nle of De11:1 .I. 
Gregory, or ill the iiaine of lier I lus l~i~id ,  H. L. Gregory. 

011 9 J a n u a r ~ .  1931, Lugenia -\(lams, life tellant, together with Iln 
tlauglltcr, Della. A\dams Gregory, r e l i~a i l~de r~nan ,  and H. L. Gregory, 
Iiu~baiid of Della, cxecutcd a deetl of trust to H. C. Stricklaad, trusterB 
011 the 1a1A ill controvcxrsy, for the purpose of securing a note in the 
,11111 of $400.00, pa,vable to 11art111 Gregory, due on 1 Janunry,  1932. 
Snicl decd of trust is regular in for~ii ,  contains the names of a11 grantor* 
ant1 grantees; :rut1 n a s  duly filed xiid recorded on 1 5  January,  1931, a t  
$1 .00 a.m. : tl~cl i~itlex and cross-iiidrs of said deed of trust are ar follov s : 

t;rczntor / ; I U I Z ~  ec BOOX l ' a g c  
.\(lams, Lugellla. Strickland, 
I\  lo^, ~f 1 7 1 ~  H. C'., Trmtec 239 274 

f;~.(rnftv C; I V I I  f o 1 .  IiooX l'cl!ye 
Strirklaritl, ,\tiam., Lugenia, 
11. ('., T r u ~ t c ~ c ~  \\ ~t lo \ \  . c ~ t  ells. 239 274 

Said deed uf trust was not i i~desed or cross-indexed tulder the family 
linlnc Gregory, or of Della -\dams Gregory, or her husband. 

The plaintiff seeks to enjoin the tlireateried foreclosure of said deetl 
of trust upoil the ground that it is improperly indexed and cross-indexed. 
al~cl is not sufficimt notice to 1iin-1, lie llolding, as he alleges, a titlc to 
wit1 land5 under proper deeds. properly indexed and rccortlctl. 
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The  plaintiff's claim to the lands in question arises as follows: 
On 25 March, 1031, Lugenia A\clanls, life tenant, and Della Adams 

Gregory, remainderman, with her husband, H. I;. Greqorg, executed 
to one A. T. Avery a deed of trust  on said 33-acre tract cf land, for the  
purpose of securing certain indebtedness therein referred to. Said clecrl 
of trust is in proper form, and was duly filed and recorclrd a t  8 :00 a.m. 
on 26 March, 1031. The cross-index of said (Iced of trust is  aq follows: 

Grant 0 7 8  Granfec l?r,oA. l'cigc 
,Idams, Lugenia, A\. T. Awry ,  
e t  al. 'Trustee. 241 ."I 6 
Gregory, Henry  -1. T. Avery, 
and wife 'rrustee. 211 .-) 6 

Grant es 
-1. T.  Avery, 
'I'rustee. 

The  above deed of trust from Gregory and v i fe ,  and A U a i ~ ~ s .  to Awry,  
trustee, is properly i l~desed and cross-indesctl in tllc wine of all the 
parties thereto undcr their respective family nanirs. 

Said deed of trust n-as foreclosed by said -1. T. Aver\-, trustcc, I)\- t l i ~  
usual notice of sale, and the 33-acrt. tract of laud was pu-chased by the 
plaintiff, and a deed esecutetl a i d  deliverrd to him by said trustee. 
which decd is recorcletl in Book 243, at page 404, of Harnett  County 
registry, the same having been recorded on 2 3  Jaliuary, 1933. 

Tlie tleeds referred to in tliese findingb of fact are all i I proper for l i~  
and show the names of all grantors and grantees. 

Tlie plaintiff' admits that lie k i ~ c ~  of tlie life estate of Nre.  Lugwin 
M a m s ,  as i t  appeared of record. 'L'hc deed to Mrs. A,lnms and Iiei. 
tlaughter, l)clla ,Itiaii~s Gregory from W. 3. Hnrpcl- and wife, consti- 
tutes a link in tllc plaii~tiff 's chain of title, a i ~ d  lie is boulid to know itb 
contents. B y  the most casual rcading of snit1 dcctl lie conld have asccr- 
tained t l ~ t  Xrs .  Lugenia Adanls owned a life rlstate ill wid  land. lI(> 
purcliasctl undcr :I deed of trust exccutecl by Lugellin Atlalnr. H e  shoultl 
have inquired a t  o w e  'What has bec~ome of tlic intcre,t of Lugcwi;~ 
-Idanis?' IG ell the iildes itself showed that there n.ercl ot wrq llamed ill 
said tlerd as grantees, for tlie indes is to 'Lugenin Adan13 ef a/.' 

The deed of trust to Strickland, trustee, while indcsed under tlie nanlc2 
of Lugenin Adams, also carries the words in addition thcr-to of l wit lo^\ 
c ' f  al.,' both in thc direct and rcvcrsc indeses. 
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'I'l~r plaiutiff alleges that 1 1 ~  esamilietl tlic rccortl carefully, and IIV 
:dro allegtr tllitt Nrb. a l t la~ns  has a life estate ill the laud wliicli passed 
uirtlt>r tlic tlwtl of t ~ u s t  to Strickland, trustee. H e  mas hound to k i ~ o u  
f r o l ~ ~  the recortl n-liich he exarniiled that there were other partics in- 
terested in tlic~ lilild. I l e  only had to read the decd ill his own c l ~ a i n  of 
titlc to see nlio they were. Furtliermort~, knowiilg that 3 h .  ,\dams 
ouucd a life estate in tlie land, he  sl~oultl have seen from l i c ~  d w l  to 
Stricklalid, trustee that thwe were others who Iiad executed i t  with her. 

Tlw court is of the opinion that  under the rule of the court in tlic. 
case of 1T'esf 1.. JucXson, 198 S. C., 693, the plaintiff was fixed %+it11 
,ucli notice :IS ail inspection of the records would ha re  disclosed, a i d  
that l i a ~  iiig failed to  examine tliem, he caiiiiot now be heard to complaiii, 
or to shon that he did not know what said records contained. 

This actioi~ n a s  brought solclp for i ~ ~ j u n c t i r e  relief, and, as tlie court 
is of the opii~ioii that the plaintiff cannot recoxer, it  i s  now orclered and 
,~djndged that  the injunction be dissolved, and the action i s  tlim~issed 
:111tl ~mnsuited at the costs of the plaintiff." 

C 'L .~RKSOZ,  J .  1)o(>s a prior deed of trust i rdesed and cross-indexed 011 

t l ~ r  direct a i d  reyerse indexes of lantl c o ~ ~ r e y a l ~ c e s  in the full riame of 
out, of the gr:~ntors tllereiri, rvitli the ab1)reriations as to the othci, 
grantors "( i t  ul.,- coiistitute sufficiei~t r~otice to a purchaser a t  a salc 
u11,1t.r a suhseque~~t  deed of trust properly indexed and cross-intlexccl 
;ls tu all the grantors? We think  lot, but would he to the gralltor 
p r o p t ~ l y  indexed. 

0 1 1  a w o u l ~ t  of t h  i l t l l )~ r t ; l i~w of t l l (3  (w~itroversy, n-e quote the statute. 
S. C. ('oclc. 1931 (Micliie), sectiou 13361, in fu l l :  "The register of clcwla 
sllall l)ro\-iilt, ant1 keq)  ill his offic~i full and complete alplmbetic ill- 
tl(,scs of the 11al11es of the parties to all liclis, grants, clecds, n1ortgagc.s. 
1m11tIs autl ot11t.r i~~strluineilts of nri t i i lg required or authorized to be 
rc~gist~rrcl ;  sllcli ~ I I ~ C S ( ! S  to be licl~t in well bound books, and shall state 
i l l  f ~ l l  the' ~ I ; I I I I P S  of all partics, \vlwtlier pa i l tors ,  grairtec3s, venclors. 
~ c . ~ i t l ( ~ s ,  ol~ligors or obligees, :uid shall be indexed awl cross-ii~clt~setl. 
\\ .itlli~i t xcn ty four  ]lours a f t ~ r  registc'riilg any instrument, so as to show 
the i~aine  of each party under the appropriate letter of the alpliahet; 
an,l n-lierc,ver the 'Fariiily' index system shall he in us?, to also show 
rlw 11u1111~ of  mc.11 1)arty u ~ d e r  the appropriate family name aiid the 
i ~ ~ i t i a l s  of saitl party u d c r  the appropriate alphabetical nrrangernrnt 
of said irldcx; and all i i~strumcnts shall be indexed according to the 
j~articulnr s~-steili ill use ill tlic resl)wtirc office in \r-liicl~ thc ins t r~~nic~l i t  
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is filed for record. Reference shall be matle, opposite ca,.li narnc2 to the 
page, title or number of the book in which is registered any inqtrnnicwt : 
provided, that where the 'Family' system hereinbefore I-cferretl to ha. 
not been ins t~l led ,  but there ha. been installed an i ldcs ing  s y s t e ~ ~ ~  
having subdi~is ions  of the sewral  letters of the a l p h a b ~ t ,  :I registcwd 
instrument shall be deemed to be properly ii~dexetl only ~v11t311 the +anw 
shall ha re  been indexed under the correct subdirisio~i of the a1)propriatc~ 
letter of the alphabet. Provided f lrr fhrr ,  that no iilbtri~nlel~t ~ l i a l l  111. 

deemed to be properly registered until the same has been properly ill- 
dexed as herein prorided. P ~ o l t i d e d  f u r f h e v ,  that  in all r.ou11tics ~ I I I T P  
a separate system is kept for chattel mortgages or other i u s t r u m c ~ i t ~  
conceruing personal property, no instrunlent affecting the title to real 
estate shall be deemed to be properly registered until the same has 1)cc11 
properly registered and indexed in the books and int l ts  3,vstern 1wl)t 
for real estate conveyances; I-'rocitlerl fur ther ,  that  it  shall be tlic duty 
of the register of deeds of each county, ill which they( is n scpnrnte 
index for conveyances of personal property and for those of real estatr. 
to double index every such conwyance, provided that  such conveyauc2ca 
shall contain both species of property. A ~ i o l a t i o n  of this section shall 
constitute a misdemeanor.'' See chapter 827, Public Lane, 1929. xhc~re  
former sections C. S., 3560 and 3561 ar r  anicnded. 

I n  I I e a t o n  v. H e a t o n ,  196 N .  C., 475, it  is held: The  proper i l l t lcxi~~g 
of a mortgage upon lands is an  essential part  of its registration. wntl 
where the husband and wife make a mortgage OIL her lalldi which is 0111) 
indexed by the register of deeds in the x t m f  of the liusb:~iid, it ic ]lot 
good as against a subsequelit purchaser for value by deed from tlic 1111s- 
band and wife that  had been properly indcsetl and reglsteretl. C'. S.. 
3561. P r u i t t  c. Parlcer, 201 S. C.. 697; Jt'ufkinu I > .  ;?'imon&, 202 
S. C., 746. 

I t  will be iioted that  the statute is mniidatory " P ~ ~ c i t l e d  f u r i h c t ,  
that  no instrument shall be deenie(l to be properly rcgis eretl until the, 
same has been properly indexed as herein prorided." I t  i.: also provitlctl 
that the register of deeds shall i n  indexiilg "statc in full the mime' of 
all parties, whether grantors, grantees, vendors, vendew, oh1igor.j 01. 

obligees, and shall be indexed a i d  cross-indexed," ctc. 
I n  W e s t  c. Jackson ,  198 S. C., 693, where the husl~ancl and v ~ f c  

mortgaged their lands held by the entireties and the mortgage is intlcsrtl 
and cross-indexed under "J. H. and wife," the name ot' the wife ~ ~ o t  
appearing on the index although it appeared on the morrgapc. d ~ ~ d .  tlli5 
Court held was a sufficient registration. 

I n  Insuvancc Co. c. Forbes, 203 N. C., 252, 254, the plaintiff cou- 
tended "That the deed of trust under which it purchased the land, being 
the ~econd  deed of trust upon the land, co~~st i tu tes  a first lien. for that 
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the Forbes deed of trust n-as not p r o p t ~ l y  cross-iiltlesed; that is to say 
the cross-indexing 'Tucker, S.  D. ~f urn. to F. J .  Forbcs, trustee,' was 
not a proper intlexing of the instrumciit." 111 that case, the Court said:  
"The mcrit of the cont ro~ersy  ii; det~rniinetl  by the principles of la\\ 
declared ill W e s f  T .  JacX,son, 199 S. C.. 693, 1.53 S. E., 257. The  Court 
said:  ' I t  must be conceded that the intlcxing a i d  rross-iiidexing of the 
tlectl of trust in tlic case a t  bar is irot a strict co~nl~li:tnce nit11 th(. 
\tatute, and the registers of deeds tlirougliout the Statc sl~ould cloubtlc+ 
set out oil t l i ~  iiidex a i d  cross-iiidrs tlic name of the n ifc. Tliertl are 
l~erllaps hundreds of deeds of truqt in tlic Statc i i i t l c ~ ~ t l  ant1 c2rov- 
indexed in thc same m a i m s  cmployed ill the ~re, ir ,nt  vast', a i d  ncL arc' 
not inclined to strike don11 these instrumelltq as a matter of Ian .  
particularly n l i c ~ ~ i  there n a s  sufficieiit information upo~r  tllc i nd t~s  al~tl  
cross-inclex to create the duty of making inquiry.' " 

From the clear and m a ~ ~ t l a t o r y  language of tl~tl statute, nc do ]lot 

think tlic principle laid donn in the TT'est a d  I i ~ s u ~ ~ e  PO. (US?\.  
.supra. should be cxtcndcd furtlwr as in this caw to tho intles that 0111: 
s h o ~  c d  et  als." The learned and careful judge ill the court bclon rt~lic~tl 
on the W e s f  ( a w ,  supra, nliich does not go ns f a r  as tlic caw a t  Imr, 
but ncx construc and not make thc l n ~ r .  Wc arc. bolnltl 1)y the qtatntc : I -  
\\rittcii. Fo r  tllc rc;ii;ons g i ~ c l ~ ,  the juclgmt~l~t of tlic cdo1lrt l w l o ~ \  i \  

Rercmctl. 

ST tc 1, ( ' .  , I . ,  tlisseiltiug : I t  i \  ilon cstablishctl 1:iv 111 this juristllc- 
tioii that the proper iilclesing and cro~z-indexing of 111str~i11cnts requiml  
to be registered is  an  eescntial part  of t l i e~ r  r~gi r t ra t lon .  A5'fory 1 . hqltrt l f  

199 K. C.. 596, 155 S. E., 256; Bank 1 , .  l l a m ~ l q f o n ,  103 S. ( ' ,  625. 
137 S. E., '712: Dell c y  I .  A'uyy, 108 S. ('., 328. (Jutlgriier~t.) 

I t  ir l ike~iise h ~ l d  for lan \n th  us "that ail iiides \ d l  hold a 1111)s(- 
queiit purcliascr to iiotice tllcreof if ~ n o u g h  is diqclowtl hv the index t o  
11ut a careful or 1)rudcllt (m~niiiier upon inquiry, and ~ f ,  up011 \ucIi 
~nqu i ry ,  thc iilstrument noultl 11nw becw found." Ely /.. S o r ~ n a ) ~ ,  175 
S. C., 294, 95 S. E., 543; 1 T ' ~ s f  c. Jachton, 198 N. C.. 6!)3, 1 . 3  S. 3: , 

2 3 7 ;  1T'ylln zr. Grunf ,  166 S. C'., 39, 81  8. E., 940. 
IIL the instalit case, it  seems tlw spirit of t l i ~  l au ,  ~f ilot the lrttt~1. 

has been sufficiently met to put a careful or piuclt~rit cw~~i i ine r  up11 
inquiry, and such inquiry would h a w  disclosed tllc rciiiailltlr-r ititereit 
of Della Adams Gregory in the locus in quo. 

The nllole purpose of the rcgiitration law is to g i ~  e 1lotic.e. Hcllc~, .  
a substalltial compliance with the pror.isiolis of t l ~ c  itatute, n l ~ i c l ~  
actually or constructirely does g i ~  c notice, tliougli t lefccti~e ill io~irc 
minor particular, ought not to be held entirely for naught, for tlit, 
interest of tlic lienholder is a t  least equal to that of thc csauiincr. 'r11(, 
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fail~ir(b to dot all "i," or to cross a "t," is not forsooth the same tliing 
as  to omit to use t h e  letter nltogetlicr. . h d  e r e n  bad spelling i s  not 
;~ln.ays fatal .  S o x  should t21c i ~ i d e s i n g  and  cross-i~idesing of a register 
of tlt'etls bc con~pletely blotted out sinil)ly because a n o t l ~ e r  might  liavc 
( l o w  it  better.  111 tliis respcct tlic ~tai lc lard of perfection is  too 11igIi 
fov practicality. 

.IOHS 1'. \\'ISI:. ADVISISTHATOH OF CLARA WISE, v. GKAHAJI 
HOLLOIT7ELL. 

( E'ilctl 11 October. 193.3.) 
1 .  States A a- 

An action iustituted in the courts of this State to recover for wrongful 
tlentli resulting Prom an nccident occurring in another State is  governed 
by the I n w  of such olher state relating to negligence an11 liability. 

2. .lutomobiles C ,j-Under Virginia law gratui tous guest  may not re- 
(.over against dr iver  except fo r  culpable negligence. 

Under the laws of Virginia a gratuitous guest in an automobile may 
not recover dnmages froin the driver for negligent injurr  11nless the injury 
is the result of tlie driver's cullmble negligence, and the law of Virginia 
wverns nil action instituted here involving liability of n driver for clam- 
:we8 reculting from an accident occurring in Virginia. 

3. Automobiles C 11-Cnlpable negligence is not tlic same a s  criminal 
negligence. 

In an action involvinq the issue of wanton or cull)ablc ilegligcnce, dts- 
fendant's exception to tlie trial court's definition of "wanton" as  implying 
reckless and criminal indifference to consequcnces and the rights of others, 
is not sustained, defendant having no reason to compl~in  since an act 
mag be culpable without being criminal. 

4. Same-Evidcnce of culpable: negligence i n  driving held sufscient. 
Evidence tending to show that defendant drove his car llong a beach a t  

forty-five or fifty miles a n  hour, that tllcre were small ridges, and soft 
places in the sand. and that pieces of wrccks were buriel in the sand of 
Irhich condition the driver had knowledge, and that he disregarded the 
repeated protests and requests of n guest in the car to sacken the speed 
of the car, ancl turned the car over and killed the gu~3st   hen he at-  
tempted to swerve tlie car around an old wreclr nearly buried in  the sand, 
is Itel& suficient evidence of wanton and reckless driving to be submitted 
to the jury on the issue of culpable negligcnce. 

3. Same--Charge of court a s  t o  contributory negligence of guest held 
without error .  

I n  this nction to recover for the \vrongful death of p1:intiff's intestate 
who was killed in a collision occurring in Virginia while intestate was a 
guest in defendant's car, the Virginin law requiring a showing of culpable 
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negligence on the part of defendant applied. The court instructed the jury 
on the question of intestate's contributory negligence that defendant must 
have knowingly and wantonly added to the risks nhich might ordinari l~ 
have been expected under the circumstances, in order for plaintiff to 
recover, and defined "knoningly" as  "intentioilally." Held. the charqe doe< 
not contain reversible error on defendant's exceptions. 

6. States A a-In transitory actions leu  loci governs substance of con- 
troversy and lex for i  governs matters of procedure. 

In  an action for wrongful death resulting from a n  accident occurrinc 
in another state the law of the state in nhicll the accident took place. 
qovenls a s  to all mattws pertaining to the substance of the cause of 
action or nhich affects the rights of the parties, while matters rtelntin;. 
to procedure a re  gurernecl by the laws of the state wherein the actio~i i i  
brought, but the measure of damages affects a substantial right and is 
qoverned by the lex Zom, and where the trial court has erroneously ap- 
plied the measure of damages in accordance n i th  our I n n s  a nen trinl 
on the issue of damages n ill be annrded. 

COXNOR, J.. dissenting. 

_ ~ P P E : A ~ ,  by clefe~ldant f r o m  H a m h d l ,  .J., a t  X a g - J U I I P  'I'criii, 1933, of 
DARE. 

T h i s  is a n  action f o r  tlir nroi lgful  tlcatli of the  ~)laiut i f f ' s  intestatc. 
T h e  deferltlaut owned a Chevrolet car  ill which 011 1 0  J u l y ,  1932. a t  
two-thirty i n  t h e  afternoon he s tar ted with others oil :I t r i p  from S a p  
H e a d  t o  Ocean T'iew, Virginia .  111 t h e  f ron t  seat v r r t  tlie tlrfeiitlal~t. 
who drove the car ,  tlie tlefei~darit's wife, and tToliil Hollonell.  and iii tlic 
rumble n c r c  ('lara Wise, the deccasctl, and I r a  Par t r idge .  TVheii thc 
p a r t y  reached the  ocean beach t h e  defendant, according to his  o u n  
testimony, a t ta ined a s p e d  of fifty or fiftg-five miles a n  hour. A l l o ~ ~ g  
t h e  beach \ \ere  ridges or hills described as  c a m ~ l  ~ R C ~ P ;  tlie sa~i t l  hcl- 
tn'reil them n e s  soft and the  way  \\as rough. Whcii the  ca r  r a n  i n  tlic 
soft places it  g a \ e  tlie defendant trouble. H e  testified, "There n c w  
high places a n d  low places-something like going on a loop-de-1001) 
u p  ant1 clon.11." Tn refcrcncc to his  opera t io l~  of t l i ~  car ,  a f te r  sayill? 
tha t  h c  drovc i t  i n  tlie usual  and  customary mailner of d r i ~ i n g  or1 thv 
beach, lie rmiarkcd  : "Run her  l ike I: ge l~era l ly  d r i ~ c  liei.  T don't fool 
when I get ill her ,  hut genc>rally drive her  like I n an t  t o ;  v h e n  I stn1.t 
out 1 g e n e r a l l , ~  let her  go . . . I said tliey n e r e  h i l t  to  d r i r e  autl 
1 d r i r e  them. I don't generally fool u i t l i  one w1ic11 1 take hold of her." 
H e  admit ted th:~t  the  deceased had  requested h i m  M'T era1 tinips ]lot t o  

h i r e  so fast ,  ailtl said tha t  his  s p e d  was I-)etwcc~i fo r ty  :tilt1 fo r ty - f i~  I 
miles just hcforc the  accidelit. 

There  was e ~ i d c i i c e  f o r  the plaintiff tcndiiig to sliov that  the death 
occurred a t  about four - th i r ty ;  that  the  ca r   as ru i imng ('right aloilg 
t h e  wash of tlie ocean v h e r e  tlic soil 11 a? sticky 21ntl tlic .and was <oft" 
a t  t h e  rate  of forty-five or fifty miles;  that  the tlrc~n.ctl a s k d  the  tle- 
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fendant t ~ r o  or three times to reduce the speed; that  the car was "jump- 
ing 1111 and down" and those in the rumble were "bouncing pretty nearly 
out of the car all tlie time"; that  the beach was steep, 111 consequence 
of which one side of the car was liigher than the other; tha t  the car 
approached the remains of a wrecked vcssel lying on thc beach, a part 
buricd in the sand and a part exposed to view; and that  the defendant 
ill :~ttenipting to turn  the car to the left struck the ~ ~ r e c k  and caused 
thc car to skid, o ~ e r t u r n ,  aud kill the intestate. 

Nrs.  Hollowell testified : "I don't know how fast Graham was drir inp 
as he got in the vicinity of the wreck. I know he was goir g fast. Protest 
was made to him ahout the speed tlie car was going. My sister, Clara, 
askctl him to slow down three times. I f  lir (lid slow dovm I could ~ o t  
tvll it .  She  asked liim to slow the speed of the car just a few minutes 
lwfore the accidcnt . . . it  was loose sand; there were pebbles 
:rut1 gravels that  made it soft. 1 do not know how close he  got to the 
~vrcck before lie made a turn  to the left. H e  was right on it.  The  car 
tnrntd over; after it righted itself it was further u p  the bank." 

Referring to the accident tlic defendant testified: "I was lookillg on 
tlic road w11e11 I first saw the wreck; may not have bee11 looking a t  it  
u.1icn I got closc to it-when 1 saw the wreck I didn't have time to 
.top: ~ 1 1 c i 1  I first saw it I didn't have many niinutes to think and I 
knew if 1 went around it that way I was going in the sea and I rapped 
1wr (10~~11 so she n-ould go by on the beach and she sk dded. I must 
liar-c btcn tlie length of the car from lier nh t i i  I s a y  lier, and instead 
of going up, the sand slid me and she hit .  . . . The wrerk n a s  
tlicre the last time I drove i t ;  had been there ten or twelve years . . . 
I knew there were wrecks all along there. I had sem this particular 
I\ rcck before but had never taken notice of it." 

I t  was admitted that  the  plaintiff was a gratuitous passenger ~ ~ i t l  
t11;lt tlie accident and lier death occurred in the Sta te  of Virginia. 

The  two issucs submitted to the jury were answered ill favor of tlie 
])laintiff: 

1. MTas the death of the plaintiff's intest:lte caused Ly the wallton 
ur culpable l~egligeilce of the defendant ? 

2. I f  so, what damage, if any, is tlic plaintiff entitled to recover? 
tJudgment for plaintiff; appeal by defendant. 

11'11omas CweX ,now ant1 X u r r a y  A l l e n  for appr l lan t .  
('. E. Bciile?~ a n d  -11. B. S i m p s o n  for appcllr~c. 

-iuaars, J. I t  is admitted that  tlie accident and the death of tlie in- 
testate occurred in tlie S ta te  of Virginia. The  measure of the defend- 
;111t's duty and tlie question of his liability for negligence must be de- 
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termined by the law of that  State, for if the act complained of is in- 
.ufficient to constitute a cause of action there i t  is likewise insufficient 
here. I f  under the I P Z  loci there is a right of action, comity permits it 
to be prosecutcd in another jurisdiction unless public policy forbids. 
This is conceded. Minor on Conflict of Lams, 479, sec. 194; Goodrich 
on Conflict of Laws, 199; Howard v. Howard, 200 N.  C., 574; Hipps  
n. R. R., 177 S. C., 472; Warrison v. R. R., 168 S. C., 382; Hurrill I.. 

R. E.. 132 N. C., 6.55. 
T h t  deceased was riding gratuitously in the defendant's car for her 

own pleasure. With respect to liability for the death of a guest caused 
1)y the negligence of the drirer  of a motor rehicle under these &cum- 
Ytances, the Suprmle  Court of Appeals of Virginia has held that the 
plaintiff must establish a degree of negligence greater than might have 
been adequate had the deceased paid for her transportation. Specifically 
applying the principle the Court has used this language: "To hold 
that  a guest who, for his own pleasure, is riding with his liost, may 
recover from him for injuries suffered whcre there is  no culpable negli- 
gence, shocks one's scnse of justice. T h e  driver is often not an expcrt 
and makes 110 implied representations beyond these, namely, that  he will 
not knowingly or wantonly add to those perils which may ordinarily 
he ex~ec ted  a i d  that  there are no known defects i n  the car which make 
its operatioil particularly liazardous. Moreover, he should disclose to 
his guest any other peril not patent. Beyond this all risks are assumcd. 
While automobiles in themseh-es may not bc dangerous instrurnmtalities, 
yet their use carries with them dangers that  cannot be forgotten." 
Roggs v. Plybon, 160 S. E., 77. 

This  case, which was approved in Jones 1 ) .  Xassie, 163 S. E., 63, 
(~rlunciates tlit. rnlc that it is incumbent upon the plaintiff in the present 
:retion to establish culpable negligcuce-that is, to show that  tlie tlefencl- 
ant  knowingly or vantonly committed an act which added to the or- 
tlinary perils of the journey. 

As provided I)y statute the defendant made the usual lnotions for 
~lonsuit on the ground that  the e.\irlencc does not warrant a finding of 
caulpable neglige11c.e slid that the dcccascd assumed the risk of thc injury 
rhat caused her death. 

I t  mill be o b s t ~ v ~ d  that tlic. ric~gligence rmbodicd in the first issuc is 
such as is " \ rar~to~l  or  culpable." The trial court defined the word 
"wanton" as inlplying reckless iuid criminal indifference to consequences 
or to the rights of others; a spirit of nliscllief toward the occupants of 
the ca r ;  coiduct which i s  culpabl-a heedless illdifference to tlle safety 
and rights of others. 

An act is ~vauton ~ v l ~ n ,  being needless, i t  ~na l~ i f e s t s  no rightful pur- 
pose, but a rc,ckless indifference to the interests of others; and it may 
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be culpable without being criminal. E v e w i t  1 , .  Rec~circrs ,  121 N .  C.. 
519; Black's Law Dictionary, 304, 1217. So, it is apllarent that  thc~ 
defendant has no sourid reasoli for  compla in i~g  of the cl~urt 's de1imiti1- 
tion of the ternis. I t  is clear, also, that  there is eridenw to sustain the, 
finding that  the tlefendaut was culpably negligent. 

An analysis of the defendant's testimony reveals a s11irit of r e c k l w  
tlisregard of the rights o f  the tleceasetl. His i~~tliffcrcncc to eo r l scquc~~c~ t~~  
is manifcst in his seemingly flippant tlcscription of hi. driving; in hi. 
refusal to heed the repeated protests of the tleceascd; ill his approach to  
the projecting arm of the wccked ~ c s s e l  over thr  calncl backs at :I 

speed of forty-five or fifty m i l e  an hour, tlisrcgarding the final protwt 
of the deceased, until he was within the lellgth of his car from the pl;\(*(' 
of the collision, though he knew the remnant of the boat had been thcw 
for a number of years; also in other rcspects reflectetl b.7 the testimon) 
of the \vitnrsscs. I n  referelice to the assumption of risk the court in- 
structed the jury ill accorda~icc with the l e r  loci that t h ~  plaintiff rl1n*r 
prove by thc grtator ncight of the evidence that the tlcfcncla~it knowingly 
or wantonly atltied to the risks which nligl~t  ordinarily l inw bec'~~ 
cxpc,ctetl untlcr the cirrunistances by a gratuitous passl>liger. The c . 1 -  

planatory instruction that "knowingly" nlealls i n t ~ ~ ~ t i o i ~ n l l y  niects the> 
tlefendarlt's objcctioi~ that known ncglignlctl is ?lot o q u i v ~ l ( ~ l ~ t  to wantoll 
~legligence. 

S o  exception p o i ~ ~ t s  to rrversible error 011 the' first issuc~; hut wc. think 
the t ie fenda~~t  is entitled to a new trial on the issuc a~ to (Iamagt*~. 

I n  the tr ial  of an  action whatever relates merrlg to tht. remedy ;111(1  

constitutes a par t  of the procedure, is tlctrrmilietl by thc law of thcb 
forum;  but whatever goes t s  the substance of the controrrrsy and affectb 
the rights of the parties is g-over~ied by the l c x  loci. Pr i t churd  v. X o r t o , ~ .  
106 Ti. S., 124, 27 L. Ed., 104; I f a w s  1 9 .  ( I r a g i ~ ,  49 S. C'., 394; Arriwy-  
ion  1 % .  .Lrr inqfon,  127 N. C., 190; I'ation 1 ' .  L u n ~ b ~ r .  ( 'o . ,  171 N .  C., S37. 
The weight of authority is ill  upp port of thv I Y I ~ ~ X  that in :111 action for 
wrongful death, if the in jury  slid death occnrrctl outsi I ( ,  the Stat(, i l l  

which the actiou is brought, the amouilt of the, recowry is  governt,tl 
by the k x  loci and not by the l e z  fori. ,I7odhern Paci f ir  I?. C'o. ?;. Bull- 
cocX,, 134 U. s., 190, 38 L. Ed., 958; S l a f ~ r  1 % .  - l l ~ x i w n  J I7u t imu l  B. (lo.. 
194 U. S., 120, 48 I,. Ed., 900; .ltchison, T o p ~ X w  d* 8. I.'. R. Co. 1 .  

.Vichols, 264 U .  S., 348, 68 L. Ed., 720; 17 ('. J., 1324 
I n  the presei~t case the jury awarded ilamagcs, nrdcr  tlw irlstructiol~ 

of the tr ial  judge, i n  compliailce with our statute (('. S., 161), whicll 
prescribes a fa i r  and just compensation for the p e c u u i a ~ , ~  illjury result- 
ing from tleath, as expountled by the decisions of this Court;  but thch 
Virginia statute differs from ours. I t  provides that the & u r y  may awartl 
such damages as to i t  may seem fa i r  and ,just, not cxte td i~ig  a stated 
sum. and may direct in what proportion thcy may 11c distributed. Vir-  
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ginia Code of 1930, v c .  .i'i87. Tlie measure of damages must be (I?- 
termined a c c o r d i ~ ~ g  to thc statutc of Virginia, as construed by thcl 
Supreme Court of ,\ppeals. 

Par t ia l  new trial. 

CONNOR, J., disstwting : I t  1s conced~d that  plaintiff ranuot rocorel 
ill this actioli unless the dcath of his intestate mas caused by the wanton 
or culpable ncgl ige~~cc  of the defendant as alleged in  the complaint. 

Plaintiff v a s  riding in defendant's automobile as his gratuitous guest. 
a t  the time she suffered her fatal  injuries. Under the lam of the Stat(. 
of Virginia. uliicll tlctrrmines the cause of action on which plair~tiff 
weks t o  r ecovr ,  :L gratuitous g u ~ s t  cani~ot rerowr  of the tlrirer of the> 
:rutomobilc ill vllirll she is ridiiig tlamagcs resulting frorn i11juric.s 
mused by his ilegligence in opc~a t ing  the automobile, unless such ilegli- 
gence is wanton or culpable. 

Culpable negligence has been defined by this Court as "sucli wcltless- 
ness or carelessness, proxiniately resulting ill injury or death, as im- 
1)orts a thoughtless disregard of consequrnccs, or a heedless indifferc711cc. 
to the safety and rights of others." S. 1 % .  ( " O ~ J ( ' .  204 N. C., 28, 167  
S. E., 456. 

1 do not t l ~ i ~ ~ k  that there was any cvide~lre of such rlegligei~c~c. at 
the trial of this action, and for that  reason I am of tllc opinion that 
there was error ill the refusal of the, trial court to dismiss this i~c*tiou 
by judgment as of nonsuit. 

,111 the evidence shoved that  immediately before t l ~ c ~  accident whic~h 
resulted in  the dcath of plaintiff's illtestate, the defendant was driving 
his automobile alollg the beach a t  a speed of from 40 to 50 milcs per 
hour, and that this was the usual and customary speed a t  wIiic11 :~uto- 
mobiles were driven along the beach. Plaintiff's intestate, who was his 
Yister-in-law, complained of the speed only because she was sitting in tllct 
.'rumble" scat, and as the automobile passed over the camel backs, 01, 

d g e s  in the sa~ld ,  she \ \as thereby caused to bouncc up and tlowl~. 
xolle of the other passengers complained of the speed. Tlie w idc l~c t~  
5howed that  it was necessary for the defendant to tlrirr his automobile 
l,apidly over the rarnel hacks, because of tllc soft sand along t h ~  b ~ ~ w 1 1  
1 do not think tliat the evidencc showed that  the tleferidant was in ally 
rc~ipect thougl i t l rdy  disregardful of the conscquellces to the plaintiff'-: 
]litestate, or was heedlessly indifferent to her comfort or safety. 7'11(3 
ac~cident occurred when the automobile struck the ~ ~ r c c l i  \vll~cll wa. 
cwbedded ill the sand. 

Conceding, however, tliat as the Court holds, tlierc was c~\idelicac. 
Yuficient to support an  affirmative answer to the first issue, I concur 
in the decision which results in a new trial of the issue iurolving the, 

damages which plaintiff is entitled to rccowr of the defeudnnt. 



I N  THE SUPREME COUR1'. 

J. 15'. RODWELL, JK., A N D  GAT C. CABELL, GUARDIAS FCR GERALDIZU'I.: 
RODWELL-CABELL AXD CHERRY RODWELGCABET,T,, MINORS, v. 
('AJIEIA CITY COACH COMPASY, INCORPORATED. 

(Filed 11 October. 1933.) 

1. Pleadings A a-Complaint held to state  joint cause by plaintiffs, a11 
parties plaintiff being estopped from bringing subsequent action. 

Deceased was killed in a collision occurring nhi le  s h ~  \ \as  riding 011 

a bus in another state. The statute of the state w h e r ~ i n  the collision 
occurred required that an action to recover for her \T ronqful death shoultl 
be brought jointly by her liusbiintl and h<lr minor children. Plaintiff< 
instituted suit here to recover uncler the statute, the complaint beinc 
drawn in the naine of the husbmicl and inillor childien of deceased, and 
containing a joint prayer for dnninges. Defendant dc~uurrc~d on the grountl 
that the allegations of the complaint were not sufficient to constitute t~ 

joinder by tlie husband in the action. Hcld ,  liberally construing the com- 
plaint as  a wliolc, i t  stated a joint action by the husband and children. 
since the husbnnd would thereafter be barred from setting up an in 
consistent claim against the adverse party on the wine subject-matter 

2. States d a-Difference i n  parties and  measure of damages will not 
prevent our  courts f rom hearing action arising i n  another  state. 

The fact that the statute of the state in which a collisic~n occurs, result- 
ing in death of tlie intestate, differs from our statute for wrongful death 
in the provision as  to the partiei: who may maintain the suit and the 
measure of claniages recoverable is  not wlficient to dellrive our courts 
of jurisdic~tion to hear the action and apply tlie Inws of c,uch other state. 
the rule being that transitory actions arising in another state may b(b 
inainlained here uncler comity unless contrary to public policy, and the. 
difference in the statutes not bring sufficitlnt to deprive our courts of 
jurisdiction (-11 that gromitl. 

3. S s t ~ n c P m v i s i o n  i n  s tatute  of another  s tate  f o r  recovery of penal dam- 
ages does not render  i t s  penal s ta tute  untxnforceable i n  this State. 

The rule that  the courts of one state will not enforce a penal statutc 
of another state applies only to statutes nhicli are  en! ircly penal and 
iwescribe a punishmcnt for violation of law, and a statute that merely 
provides for the recovery of punitive clamages for the benefit of the in- 
dividual bringing the action as  a part of the coml~ensa tor~  damages is not 
such a penal statute as  to come within the rule. and in this case, held. 
plaintiffs, residents of North Carolina, could maintain i n action in the 
courts of this State to recoyer for the nrongful death of the intestatc 
resulting from a collision occurring in Georgia while she was a passenger 
for hire on a mrtor bus, ancl our courts had jurisdicti~n to apply the 
Georgia lam providing that such action could be mainta~ned by the hus- 
band and children of intestate and that punitive tlnma:ep could be re- 
(>overed upon a showins of negligence. 

CIVIL ACTION, before Finley, J., at  Septeinbcr Term,  1932, of ROWAS. 
T h c  plaintiffs a r e  the  surv i r ing  husband and minor children of Mat t ie  

Connor Rodwell. It was alleged that  on 23 Xorcmher,  1931, Mattit, 



N. C. ] FALL T E R M ,  1933. 293 

Coilnor Rodwell purchased a ticki,t from the defendant in Jacksonville . 
Florida, entitling her to passage on a bus owned and operated by tlw 
defendant, to  Charlottc~, North Carolina, and return. and that 011 14 
November, 1031, while such passenger a t  or near the tow11 of Louisville, 
Georgia, the defendant, "its servants, agents and employees, carclcsdy. 
~wklessly,  and ~icgligently, and in dircct ~ i o l a t i o n  of the Motor Trcliiclc 
T,aws of the State of Georgia, operated arid propcllrd saitl automot)il~, 
In13 over and upon said liigll~vay at an  unlawful. careless, rockless at111 
negligmt rate of speed, failed to kecp said antornobilc Ims under prol)cBl. 
rontrol; failed to keep a safe and proper lookout; failed to proritlt> the, 
:rutornobile bnq nit21 suitable aild propcr safety nppliancc.; and l i g l i t i~~g  
c q u i p i c n t ;  and di(l by reason tliercof carelcsqly. rt~clilc~sly a11d 1i~g11- 
gently tlrirc and propel said automobile bus, carrying the wit1 Mattic 
('onnor Rodwell as a passellger for hire therein, into and a g h l s t  th(, 
c201icrc$c posts a ~ ~ t l  \ i d e ~  of a britigt, of said highnay, \vrccl<ing w ~ t l  
bus and i n j u r i ~ ~ g  saitl Mattic ('onnor Rodwell h -  r rns l i i~~g.  her :Iriri. 
clicst, liead and o t l ~ ~ , r  parts of l ~ e r  boclg to sue11 all rstent that shc clitbtl 
as a result thereof x i th in  a few hours thereafter." 

Tlic nroligful death statute of Georgia is 11le:ided in tlie complai~it. 
Tlw pcrtilicnt port io~ir  of said statnte arc as follows: "The liushancl r t l : ~ ~  
wco\ ( r for tlic lion~icidc of his a iff,, and if she lcavt~ a child or c l ~ i l t l r ( ~ ~ ~  
+~rx i \  i l g ,  saitl hnihal~tl  i1m1 c1~ildre11 ~21211 snr  jointl\,  and 11ot wl);I- 
ratcly, nit11 tlir right to r c c o ~ r r  tlle full ~a lnr1  of tlic lifc of tlccwrwl. 
:I\ 4 1 1 0 ~  11 by tlic ( ~ i d e ~ ~ c ~ ,  a11d ~ v i t l ~  tlic right of s ~ u v i ~ o r s l l i p  as to bait1 
suit if she die pending thc actiou. A mother, or, if no mother, a father. 
may rc3co\er for the l l o~~~ic i t l c  of thv cliiltl, minor or ,\ui j n r t s ,  n p t l ~ ~  
nliom she or he iq (lependellt, or xlio col~tribi~tes to l i i ~  or her b~lpport, 
lullcsi said cliild l c a ~ e  a nife,  husband or child. Said inother or f a thw 
shall bo entitled to recover the full value of the lifc of said child. 111 
rases where tlirre is no persol1 entitltd to sue ~mtler  tlie foregoing pro- 
~ is ior is  of th i i  s ec t io~~ ,  the adniillistrator of the deceased person ma\ 
sue for and rccovt,r for tlir benefit of the ]rest of kin. if d c p e ~ ~ d r n t  upo~ i  
the deceased, or to nhow support tlit, deceased contrilutrd, in n.hic11 
event the amount of recolery shall be determined by tlic esteiit of 
the tlepel~drncy or the pecuniary loss sustair~rd by tllc ncst of kin. 
. . . The word 'llomiciilt~' u w l  ill the prrceding section, shall be hdtl  
to include all cases where the death of a hu1ili~11 beiiig. res111ts from 
a cririie or from criminal or other negligence. Tlic plaintiff, nlietllel 
n idov,  or child, or  children, may recover the full raluc of the lifc of 
the deceased, as shown by the evidence," etc. Certain other sections from 
the Xotor Vehicle Laws of Georgia are alleged in the complaint, to- 
gether with a clause of the Georgia Code, as follo~vs: "111 all actio~lb 
ngainst railroad companies for daniages done to p r s o n s  or propertj.  
proof of injury inflicted by the running of locomotires or cars of such 



394 IS  THE: S U P R E M E  CIOUR'I'. [205 

RODWELL v. COACH Co. 

company, shall bc prima facie cridenee of the want of leasonable skill 
n d  care on the part of the servants of the company in reference to such 
injury. The prorisions of this hill shall also apply to all persons. firms 
or corporatio~ls opcratillg hussc~s for hire," etc. 

Tllc surriving husbaild, J. W. Roclwell, is a resident of the county of 
I h r i e ,  North ('arolin:~, anti it was alleged in tllc c8omp'aint "that the 
plaintiff, J. W. Rodwcll, J r . ,  surviving husband, and Gay C. Cabell. 
guardian for the snisriring children of said Mattie Connor Rodwell, arc 
entitled to maintain this motion for recorery of all damages as provided 
11y the laws of the State of Georgia, etc. . . . Wherefore, t h ~  
p1:iiiltiffs pray that t l ~ y  h a r c  and recover judgment of the defendaut 
. . . i n  the slim of $75,000 damages," etc. 

'I'l~c defeild:liit c l rn~i~rrcd  to thr) cornpla i~~t  ul)on the qround that  it 
:lpl)eared upon thc fare of tl1c1 cvmplai~lt that the actlou was not a 
joi l~t  actio11 by thc l ~ u s b a ~ ~ d ,  J. W. Rotl~rc~ll, autl the chi l t l re~~.  There- 
~ t f t e r  thc defendant filrtl a scco~~t l  demurrer upon tllc ground "that it 
aplwars up011 the fare  of said complaint that  the court has IIO jurisdic- 
tion of thr, su1)jrr t-mntt t~ of the action for that there is such a material 
: L I I ( ~  s u b s t i ~ ~ ~ t i a l  d i f f r r c~~c~c~  and tlissimila~ity betwc'en the statutory laws 
of tlw State of Gcvrgi:~ allcgcd ill said coinplaint and rclietl on by thcb 
plaintiffs for recorery herein, a i d  the statutory laws of the State of 
Yortli Carolinn rc l i~ t i rc~ to actio~ls for wrongful death, in respect to 
1)artic.s plailitiff, ( ~ 1 1 ~ 1 ( ~ n t s ,  ~ ~ a t u r t . ,  mt,asurc3, amount a i d  methotl of 
:~s.icssing clamagea, ant1 method of distribution thereof, and in other 
~~cbbpects, that tlie courts of this State will ]lot rwognize or enforce t h ~  
~)rorisions of said nllegtvl Georgia statutes ill any action l~rought ill thih 
Stlit? for thc rc3covcry of clai~iages tlieremldcr for alleged wrongful 
c lwt l~  in said Stat(. of Georgia." 

'rlw trial jndgr ortwwletl both t lwlurr tw a~l t l  thcl d t ~ f m d : l ~ ~ t  aplwaltd. 

I ~ I ~ O ( ; D E X ,  J .  'I'll(> d t m u r r ( ~ s  1)r~se11t for ( lwisiol~ tuu  questio~ls of 
la\\. : 

I .  1)ors tl1c3 (~)11111liht  (Iis~losc~ :I joillt suit 1)y tho s i i r ~ . i v i ~ ~ g  h u s b a ~ ~ t l  
: ~ u d  childre11 of the deceased ? 

2. I s  the \ \ ro i~gful  death statute of Georgia repugnant to the public. 
11olicy of this State, to such a degree as to deprive the trial courts of 
this Statc of j u r i sd i c t io~~  to hear and dctcrmine a cause for the neg l igc~~ t  
killing in the Statc of Georgia of a resident of this S t a . e?  

The first demurrer was properly overruled. Complaints assailed orily 
11y demurrer arc to be colistrued liberally in favor of lraintainirlg the 
c.:~lisc of action. Tlir entire complaiiit in the present case, when so 
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construed, is sufficient. The  husband and the children joiu in the actiorl 
as plaintiffs and assert that t l i q  "arc entitled to maintain this motin11 
for recovery of all dan~ages as protided by the laws of the Stat(> of 
Georgia." There is a joint prayer for the recorery of damages. Mort,- 
orer, by reason of tlic fact that the liusbantl has joined in the suit :I.: 

a party plaintiff, the law mill not permit hinr to makc an incoiisistc~~t 
claim or take a conflicting position in any subsequent action or judirial 
proceeding to the prejudice of the adrcrsc party, nlicrc the l~ar t ies  ~ I ' I  

the same and the same que~t ions  arc ~ I I T - O ~ T  (~1 .  Ellis 1 % .  Ellit,  I93 S. ( '  , 
216, 136 S .  E., 350. 

The second proposition of law in\olres the solutioi~ of the qu('at1011 
21.: to nhether the ~vrongful  death statutc of Gcorgia is so  clissiniila~~ 111 

scope, ~ r~ea i~ i i i g ,  and practical a p p l i c ~ i t i o ~ ~  as to contr:lwnc the pul~lic 
policy of this State. North Carolina has a wrongful tlcatli btatnte, ( ' .  S . 
160, which requires that a suit must bc~ i)rought by a11 cwxutor, atl- 
ministrator, or collector of the tlercdcnt, and any reco\ cry shall ]lot I)(> 
deemed or al)r,licd as assets but shall be distributctl ill accordance wit11 

L A 

the statute of distributions. The wro~igfnl  death statute of Gcorgia pro- 
rides that  a widon-, cliild or childrclr ; or husband, child or chi1drv11 
"shall sue jointly and not separately, with the riglit to  recover the full 
ralue of the life of deceased, as shown by the eridenc~." Thus, tlrc~ 
tlissimilarity consists in two niajor differences: first, the persons cntitlctl 
to maintain the suit, and sc~ond ,  the measure of damages. This Court 
in B a n t o t  k 1,. 7'c7cqrup7r ( 'o . ,  137 S. C.. 497, 49 S. E., 952, spokc :I* 

follows : "'I'11(~ validity and i ~ ~ t c r p r e t a t i o ~ i  of thc caontract, as well a.  
the rule measuring tllc tlamages arising up011 n breach and the com- 
pnnf's liability t h ( ~ c f o r ,  nrc to I)(. dcterrninctl t ~ y  th11 l a w  of the formel. 
stntrl ~rhcrt l  tlrc roiltract origi~iatrtl." .\lsn, i ~ r  / I o ~ ~ ~ o r . / I  I * .  IJo~r~cr id .  200 
1. ('., 374, 1.38 S.  E., 101, it was urittclit: "'1'11t~ :l(8tinn:ible quality of 
the defendant's conduct in inflicting illjury I I I ~ I  tlir plaintif? niust 1 ~ .  
tletc~rmi~ietl 1)p t h ~  law of tlic place where tlir illjury n a s  done; that i ~ ,  
the inrawre  of t l i ~  tlcfentlal~t's duty ailtl his  liability for negligence 
must be determined by the law of New Jersey." See H a w i s o n  v. IZ. R. 
168 X. C., 382, 84 S. E., 319. A\nierican courts generally ha re  not 
thought that  a mere diffcrc,nce as to tlic pcLrson cntitlrtl to maintain :I 

given cause of actio~l or a 1 1 1 c w  (lifft~rt~iice ill tho measure of ~1:iinages is 
sufficient or adequate dissimilarity to nork  a tlci~ial of t 1 1 ~  usual pri11- 
ciplcs of comity prevailing among the states of tlie Vnioii. F o r  instance'. 
ill the I l o ~ c a ? d  cuse, supra ,  Adam,$,  ,T., wrote: "But tlic, fact that the* 
law of two states may differ docs not neccssarily imply that  the la\\ 
of one state riolates the public policy of the other. ' I t  by no 1iica11> 
follows that  bccause the statute of one stat(, differs froni the law of 
another stat?, therefore it would be held contrary to the policy of the 
laws of the latter state. To justify a court ill refusing to enforce a 
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right of action which :~cc.rued under the law of another state, because 
against the policy of our laws, it must appear that  i t  it, against good 
~ ~ l o r a l a  or 11atura1 jnstice, or that for some other such reason the enforce- 
i ~ ~ c i i t  of it would be prejudicial to tlic general interests of our own 
(*itiz(m."' The same idea prevails i n  other jurisdictions. Thus, in 
R r o u m  v. P e r r y ,  77 A. L. R., 1294, the Vermont Court spoke as  fo l lom:  
'"I'he courts of o ~ l c  state will not enforce a penal statute of allother. 
. . . Comity never requires a court to give effect to the law of an- 
other state which codlicts with that  of its own. . . . The tendency 
of modern decisions is toward a broader comity in  the mforcement of 
rights created by the legislatures of sister states. The  general rule is 
that when an  actiou is  trai~sitorg, and the right has become fixed and 
liability has beell incurred in the state where the transavtion occurred. 
such right of action may be lmwued and such liability eiforced in any 
rourt whirl1 has  jurisdiction of such matters and can s x u r e  jurisdic- 
tion of the parties, ~ ~ r o v i d e d  that the statute under which the cause of 
:~ction arose is llot inconsistent with the public policy of the state ill 
which the cause of action is sought to be enforced. The  court should - 

]lot, in otherwise proper cases, refuse to apply the law of :L foreigil state, 
llo~rc~ver unlike its own, unless i t  br  contrary to pure morals or abstract 
justice, or unless thr> cnforcwne~rt would he of evil example and harmful 
to its own pople."  

Tlie conclusio~l ih warrautod that  a difference in t l ~ e  elernelite or  
:mount of damages does not offend public policy to the extent thai  
: I I I  action based upoli a u.rongfu1 death statutc of one state r i l l  for  
\uch reason alone be tlriiictl el~forcriiient ill the courts of another. See. 
;119o, Lo~.a t zgr~ ,  I , .  -\'udcair, 84 A. L. R., p. 1264, and annotation; l i i g -  
r l i ns  1 ' .  C e n f w l  -\70?.flreasfe~*~i R. N. ('o., 29 X. E.. 534. 

I t  is a general principle, saiictioned by the decisions of many courts, 
that a penal statute of one state will not btb enforced in the courts of 
:~liothcr, and the defendant asserts that  the wrongful d m t h  statute of 
Georgia permits the recovery of punitive or exemplary damages, and, 
therefore, that such statute is penal, and lieiicc: uneufcwcable in the 
cwlrts of North Carolina. 

The  views of the divergent schools of thought upon the subject are 
calcnrly and logically expressed by the hfaryland Court in L o n d o ? ~  
( :uaran ty  d . Iccidenf Co.  u .  Halgozuan 8. 5'. Co., 155 Atlantic, 334, 
anti in the dissenting opinion of Xc,Veill, J., i11 G a d  er  v. R u m s e y .  
196 Par. ,  941, as follows: "The rule that a penal statute will not bc. 
cwforced outside the territorial jurisdiction of the Legis ature enacting 
it applies only to such statutes as are  entirely penal, their sole purposc. 
beiiig to inflict punishment for the violation of a law, for the public 
henefit, and not to those which are in par t  compensatory, the violator 
lwing required to niakc good to 1111 individual a possil~le loss having 
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some cor~ncc t io~l  with his  tlcfanlt." T o  like effect t h r  Supreme C'ou~~t  
of Vermont  i n  TT'r~llvlcru 1.. Jlrcrtl. 107 *Itlantic. 396, wro tc :  ' (The  qnes- 
ti011 of whetlier a s ta tute  of on(. s t :~te  n-Ilicli in some 21sprc.t~ m a y  ht> 
penal is  n p rna l  I a n  ill the  i~l tc~rnat ioi la l  scwscx, so t h a t  it  cannot 1 ~ .  
onforced i n  the. courts of another  state. t l e p n ~ d s  olr 11.11rtll(~ i ts  p11rpos1~ 
is to punish :HI offense against tllc public jnsticc of t h e  st:ttc. or 1~-11t~tlici~ 
i t  affords a p r i r a t c  renledy to n lwrsoll iiijurctl by tlic wmngf111 :~r t . ' '  
21 R. C. I;., p. 225, states thc  rule as  follow?;: " T h ( ~  tcst n l ~ t ~ t h w  ;I 

l aw is  penal, i n  tlic strict a i ~ t l  l ,rin~ar\- scnsc, is ~ v l ~ t ' t l ~ ( ~  the n.ro11g .wupl~t  
to  be redressed is a w r o ~ l g  to thc  public, or n \ \ - r o ~ ~ g  to the intlividual. 
h d  a distinctioli has  heen m:l(lr I ~ r t ~ v e c n  statutes \vl~icah :IW c ~ ~ t i r c l y  
penal, the i r  sole purpose being to punish n violatioli of the l aw for  tlic. 
public hrncfit, and  thaw w l ~ i ~ l i  a r r  ill pa r t  ~ o ~ i ~ p ~ i ~ s a t o r y ,  t l ~ c  ~ i o l n t t n ~ .  
being rcquirrd to  make good to all i ~ l t l i ~ i d u ; i l  ;I l,ossihl(~ loss h ; r ~ . i ~ l g  
some corinection n-it11 his  tlofault. I t  is u ~ ~ i r r r s a l l y  hcltl that  srntutt- 
of t h e  fo rmer  c1i:iracter can  be esecutctl only by the a o v r w i g ~ ~ t y  c.rlacdt- 
i n g  them. B u t  1)y the  weight of l a t w  nnt l~oi , i ty ,  :lntl 1,- tllc, l ) c ~ t t t ~ ~ .  
reason, actions m a y  be maintai~lct l  n ~ l g n l i r r c ~  to cwfoiw t 1 1 ~  litrhility to 
:in individual,  c.rt~atetl l y  s ta tu t r s  of the  l a t t w  k i ~ ~ i l . "  

1x1 the c.;rsc a t  Ilar thc. plaintiff \\-as : ~ p p a r c ~ l t l y  :r rcsitlm~t of Sort11 
('arolilia, i111t1, t h e r ~ f o r c ,  hat1 n riglit to go illto the c2ourts of 11(~r tr\vli 
state, secking rctlrrss f o r  the wrong and  i n j u r y  i ~ ~ f i i r t ( v l  i l l  tllc' Stat( '  
of Georgia. Conceding that  t h r  TT-rougful t leut l~ s tatute  of Georp i :~  
permits  the  recovery of puni t ive damages, nerei-thclcw ~ u c h  c l a m a ~ e . ~  
a r c  also compensatory, a n d  this  Court  is not disposed to 11oltl tha t  th(> 
persoonal r c p r e s c n t a t i ~ c  of a citizen of this  S t a t r  cannot (wforcx~ thc~ 
w r o ~ i g f u l  death s tatute  of allother stat(. n h c w  the i ~ i j u ~  o c c . n r ~ ~ ~ l .  
hecause in the  final analysis, :L morc liberal mr>nsnrcx of tlaningc~s i -  
nrai lablc  under  the  s tatute  of the stat(,  wlicw thi. i11j111.y oc.ri~~.roi!. S w  
L. cE N .  R. R. Co. r .  J~ l l r .Ccr . sX~11 .  53 Sonthwn.  34s. 

.lffirmed. 

1. ,Judgments K b: Attorney and Client C c-lkfrndant mag move to 
set aside judgment for 5urlwihc 1\11w(~ i~ttornc.~ I I W ~  ~~ i t l~drnwn with- 
out notice. 

An attonip) z e n e r , ~ l l ~  crnplo) ed to ilcfc.11cl an action cxnters intn a11  

entire contract to follo\r the proceedings to their determination, and 
though he may nithdrnw from the caw n ill1 the permik4on of the court 



in  prolwr in s t auc tx  his client i s  cntitlocl to suvh q)crific: notice, e i ther  
I)cforr or a f t e r  t l ir  \ \- i t l~tlrnnnl.  a s  \\.ill permit  him to prctect  his rights. 
; ~ n t l  wl~cbrt. for  the t'nilurt. of sucli 11otic.e a j ~ ~ t l p m e n t  u l ~ o i ~  :I verdict  has  
Irorn olutnil~ctl :igniust the v l i n ~ t  ;111tl lic \vns \vit l~ont I ; ~ e l ~ t ' s  i n  moving to 
sc~t it :1si11o for  snrlrrisl, : I I I ( ~  ~ ~ x ~ ~ ~ s : ~ I r l ~ ~  11t,g10ct ~ I ~ ) O I I  :I sliowinq of :I 

~nwi to r ions  clefc~~sr>. it is ( Y I I T ( Y . ~  for  tl~cs t r i ; ~ l  .jiitlcc~ to ~ r ,111 t  his motion. 
C. S.. 600. 

A t t o ~ m e y  and Client  t: c-Client's f a i l u w  t o  pay ))~~opt?r fees  upon  IWI- 

sonable  d e m a n d  i s  g:'round f o r  wi thdrawn1 of a t t o r n e y .  

While no rule of lu~ivorsnl  :~pplicntion 11:ts been fonnul:tted as to t he  
f:lcts nnd ctonditions \vliic~li \vould justify :III  ; ~ t t o r ~ ~ ? g  gcnvrnlly employed 
i l l  ;I c:rsc to \vitl~tlra\v fro111 it \vith t l ~ v  lrc~r~uissic~n c~f 1he court ,  it is  
pc.~~rr:lllg li(~lt1 t l u ~ t  t l~ t ,  c,licnt's r a i l w e  to l)ily o r  secure 1-11? ljayment of 
Irropc'r f t w  nl)on rc~;~scr~~: t l ) l r  cl(~m:rnd \\.ill jnstify tlit, ; ~ t t o ~ , n e y  in request- 
i11g p ~ r ~ n i s s i o i ~  of th(, ( Y I I I ~ ~  to \vitIi(lrn\v. 

.Jud,gments li I+Order i n  t h i s  ca se  s e t t i ng  a s ide  Jutlf~nic.nt he ld  t o  
h a v e  a l s o  sot  a s i d r  verdic t  u p o n  wh ich  it w a s  based. 

130th the  vrrc1ic.t ant1 the  juclgnwnt 1):isrtl tliercon mxy ht: se t  aside by 
r l ~ p  c40nrt in 1)rol)er inslances for  snrprisc rind escns:tblt. neglect since 
tl~tx e ~ ~ n c t m c w t  of I'nl)lic J,;ln-s of 1892. c,linl). 81, and  \\-here i t  i s  declared 
thrlt tl1t1 jutlgm?nt ill :In ;tc'tion be \-oitl : I I I ~  s t ~ t  i~ s ide  mid t l ~ c  case retained 
t o  btl 11(':11.(1 I ~ ] ) O I I  its nlt~rits .  tllp I ; ~ t t c ~  c.li111sr of tllo orclclr ~~ncntcw th?  
vrrdict. 
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: ~ n d  tlie rour t  fiiitls t h ~  facts  to Iw, tha t ,  tllc, dcfent lal~t  111 tlic aboi t  
clutitled actioir, I I a l ( y m c  1 ' :~ -kcr  Hil l iard,  e s e t ~ u t r i s  of the  t+tatc of Dr. 
Wil l iam 1). Hi l l i a rd ,  11ai ;I good ant1 ~l ier i tor ions clcfmsc to -nit1 can.ts: 
:nit1 it  fur t l icr  :t l)pcarii~g to tlio court tha t  s l ~ c  I\ a s  r c ~ p r c ~ u t r t l  by c.ounst31 
prior  to  tlie tililt, of tlie t n k i ~ ~ g  of tlic jucigrnt,~~t, to n i t :  a t  a \pr l l  T e l w ~ .  
1932; tha t  p ~ i o r  to s:lid tiinc, llcr C O U I I S P ~ .  c l o l l ~ ~ ~ o ~ ~ ,  S i n ; l t h ~ r c  c\' R o l l i ~ ~ . .  
through J. R a t  Sinathers, of saitl firm, hat1 a t l ~  iscd her ,  thc w i d  H a l -  
r y o i ~ e  P a r k e r  IIill iartl ,  c~sccu t r i s  of tlir  c'\tatc~ of D r .  Willialri T). H i l -  
liard, tliat i t  would hc Ileccssary f o r  lier to pay  liii  fir111 ~ O I I I C  fet's fol 
their  scrrices l )c~r for i~ ic~ i  ant1 to  111, l ) t ~ f  or111tv1 i n  (v ) l~n(~( - t io~r  \\ it11 >ti111 

m u s e  ; t h a t  u1)o11 recc,i\ i ~ r g  S : I I ( ~  I I O ~ I ~ Y '  1)) \\ : IT of I( ' t t(3~ tll(, *; l l ( l  (10 
fcndaut ,  Halcyoiie P a r k e r  lIilli:rrtl, c~xc~c.utris of tlrc, tx5t:ircs of 111,. Wil-  
l i a m  D. IIilliartl ,  called u p o i ~  tlic said J .  Uat Sillathers, arid i n  the 
c o n r c r s a t i o ~ ~  there n a a  a general tlisiwcsiol~ it ,  ~ q a r t l  to a 1 ) : 1 p c  I I ~  or1 
fwq, ill wliich dis(wsaion the  said Si11at11tw :id\ i w l  t11ts t l t ~ f e ~ i d : i ~ ~ t  t 1 ~ 1  
lie ~vould  liave to 11nrc some 111olrcy; that  tht. hait1 t lcfc~l~t lal~t  c q l a i ~ l c t l  
to the said S m n t l ~ t w  tha t  shc hat1 110 f u l ~ t l i .  i l l ~ ( l  1~:ul l ~ t w  : i ~ ~ u r o d  1)) 
111.. Rol l i~ l s ,  a f o r l i ~ c r  1):trtllcr of t l l ~  .aid <J. Bat S ~ l l i ~ t l ~ ( m ,  t h t  tll(. 
c . 2 ~  \!oultl I)(> propc>rly t;tkc~11 c a w  of. i111t1 tha t  .ihv jdi( l )  ]rot g i ~  t l  it :III> 

S i ~ i ; ~ t l l c r s  is a r ( ~ l ) u t a b l ( ~  x t t o r ~ ~ t , y ,  ; i i i ( I  :I ~ 1 ( ~ 1 1 1 1 ) t ~ r ~  of :I 1~(~l)utitl11(~ f i rm:  
tliat t h e  saitl nl)ore elltitlet1 case was pl:lcwl O I I  tlic raloii(1:rr fo r  tri;il 
:tt *l l ) r i l  'L'vrin, 1932, but tllc ddt>l l t la l~r  11:1tl 110 k ~ l o \ \ . l t ~ l p c ~  t11;it r:rIlI,. 
l ~ a d  been placeti 011 tlie c a l t ~ l d n r ,  o r  t1r:rt i t  \voultl 1x8 triotl i ~ t  t l ~ t  tci-111. 
]lor tliil she, k ~ ~ o \ v  tliat snit1 Srn:itl~c>rs \v:w g o i ~ ~ p  to \ \ . i t l ~ t l ~ ; ~ \ v  : I <  t~ou l~sc~l .  
:111(1 ~ i o t  r ( ~ p r e s c ~ ~ ~ t  h ~ ' r  : ~ t  tl1(1 t r i a l  of wit1 c2:rsr; t l ~ : ~ t  n.llc.11 tllc. (.;IS(, \v:15 

liacl not bee11 1)nitl t l i ~  foes rrquwtcvl. :rlrci t l ~ t ,  l)cmnissio~l rcqnc~stt~ll \ \ : IS  

gra~itccl, ant1 the said J. E a t  Sn la t l~crs .  f o l  lris f i r l l~,  v . i t l~dr(w.  ;IS ( . O L I ~ I S ( ' ~  



f c ~ ~ d a n t ,  tllr saitl Halcyone Parker  Hilliartl. csecutris of the estate 
of T)r. TtTillianl D. Hilliard, the rulll of tnc~llty-fire Iln~ldrcd dollars, 
1$2,500) ,  and the costs. 

That  the saitl Rnlcyo~lcb Parkel IIilliard, osocntris of the cstato 
of Dr.  William 1). ITilliarcl, at tlic timc of tlic. trial of said cause was 
tl~cl o d g  t i c f c ~ ~ d n ~ ~ t  ill said action, the other two t l e f r ~ ~ ~ l a n t s ,  to \ \ i t :  
Soutlicrl~ Railway C o n ~ p a l ~ g  a l ~ d  tlic Biltmow Hobpital. Iiaving prior 
to that timc bccl~ discharged and  the action tlismissrtl a s  to them. 

'L'lie court fnrtlier finds as a fact that the said Halcyollcl Parker  FIil- 
l i i~rd ,  csccutrix of the cstate of Dr .  Williitlu D. Ril l iald,  was guilty 
of 110 1;1rlic~ on her part. but was ouly guilty of su(~21 co~lduc~t ah 
;rinountetl to cscusablc neglect: that  the bait1 IIalcyont Parker FIil- 
liartl, csccutris of thr. c'btatc of Dr.  Willimn D. Hilliard, :IS so011 as she 
first discowred that  21 judgment had beell taken against licr, to w i t :  
in A\ugust7 1932. took immediate and proper action to 11aw t l i ~  judg- 
I I I P I I ~  v t  asiclc ~ I I I ~  c*al~c*cled. Tlic, court finds as n far t  that Llsllcl-illc 
i q  a distance fro111 J l a r ~ l i a l l  21 miles ant1 thcw is :l rail1 oatl, huq. tcllc- 
graph ant1 telephone wrvice betwecn s:iitl 'ctiticls. 

I t  is lion, tlicrrfore. ordered, acljndged and tlccwrtl, 011 m o t i o ~ ~  of 
.Tones & Ward, attorneys for the tlefeildant, that tlie jutlgn~cnt lieretoforo 
cwtered a t  the - lpr i l  Term, 1932, of this court in this  cat se be, and tlicb 
m u c  is liercbg tic~clarcd void awl srlt asiclc, and this causc i q  rrtni~lctl 
to the end that the same may be heard upon its merits." 

T l i ~  p l a i~~ t i f f  csccytetl nncl appealrd to the Snprcnic. Conrt. 

,\n.ms, J. ,111 attorlley wlio is retaiurd gc~lic~rally to co~icluct a lcgnl 
l)roc(~eding c~l tcrs  into ail r l ~ t i r e  contract to follow the proceeding to its 
termination, a d  licnce cali~iot abandon the srm+e of his client without 
sufficient cause ant1 witlioi~t giving proper notice of his purpose. Nra l l r l~  
i s .  V a l X c ~ ,  02 S. C., 57; L a d d  v. Il'cagzlc, 126 S. C., 544; -\-ci~,LrrX. I .  

Aqtr~ ,c>m,  152 S. C'., 498; 1 - ~ ~ i f c c l  Stales-7%. C w r y .  6 How., 106, 1 2  1,. Ed. ,  
363: T e n n y  r * .  RCR~TT, 93 S. IT., 52-1, 45 ,I. L. R.. 263. Wceks stat(>< 
the rulc as follows: " A \ ~ ~  attorney who undertakes the conduc~t of all 
action impliedly stipulates to carry it to its termination a i ~ d  is not at 

liberty to abandon it without rrasonahle causc ant1 rtvm)nal)lc~ ~~oticoc,." 
Weeks on Attorneys a t  T,aw, sec. 255. 

'Tlie dual rclat iol~ sll;itaill(d 1)y a11 attorllej- iulpobci ul)o11 liinl it clual 
ubligatio~l-tli., o ~ l c  to  his rliellt, tlw otilcr to tlir caourt. Hr is a11 officer 
of tlic court. Il'nrldcll 1 % .  .lycocX. 195 S. ('., 268, ~ 1 t 1  can 1vitlidr:iw fro111 
:t p e ~ ~ t l i i g  nc'tion ill n l~ic~l l  he is rctainetl only by Ioa~c of tlw c ~ ) ~ u . t .  
I ? I Y / I ~ ~  11 r .  M7n1A ( > I  ~ U ~ J I  ( 1 ,  1,~1dtl r .  Tcwqur ,  \ 1 1 p 7  ( 1 .  ; I I I ~  o111y after 11aving 



Y. c.] FALL TERM, 1933. a01 

given reasonablc ilotic~c~ to his client. This Court has held that if an 
;lttorney mislics to ~r i th t l raw from a caw in which he has been employed 
Ilc must inforrn his rlient of his i n t e n t i o ~ ~ .  and that hc cannot terminatr 
the contractual relatioil hetwecil then1 without imparting such informa- 
tion. I n  an analogous case Davis ,  ,J., ren~arl ied:  "Seeding counsel and 
having employed couuscl slic ~voultl not be thus left igilorant of the 
fact that  she hat1 none." Oooch 7.. Pcebles.  105 K. C.. 411. 

No rulc of 1111i~c~rsnl applicatioi~ has beell forniulated with respect 
to facts or coi~tlitio~ir w l ~ i ~ l l  would juqtify an attorney in withtlrawi~lg 
from pending litigation; hut i t  is generally held that the client's failurcl 
to pay or to sccurr the paymcnt of proper fees upon reasonable demand 
]rill justify the :ittori~ey ill rcfuiing to proceed n ith the case. 7 ' e n n y  1 ,  

llcrger, s u p r a ;  Rliof P. Lawton ,  7 -Illen, 274, 53 12. D., 653 ; T h o m a s  I > .  

Xorrison, 46 S.  T.. 46;  B ~ s s e l l  v. Z o r n ,  99  S. V., 458; l vo z lnq  L.. Iicrnz- 
,/cry, 112 S. W.. 1 7 ;  S t l r o .  I'i'aX Gold X171. Po. 1 ) .  Harris .  116 Fed., 439. 
111 i i lp f~cto)  T .  ( : / r t ' n a f e / i ~ ,  8.i P a .  Sup.  R., 17 i ,  it  n a s  lleld that  whil(~ 
all attorney nlay wvcr his rPlation n i t h  a c lknt  \rho rcfuseq to pay :I 

f w ,  his ~~- i thd ra \va l  sllould not be alloned in thc~ abye~icc of thc rlieilt. 
lvithout 11otivc8 to 1ri111, niitl without his I i a ~ i ~ r g  ail opportuuit\- to 1w 
11tm~l .  

The  attorllc,~ v11o l ~ t l  preriously r e p r ~ w ~ i t c t l  tllr tlr.fentlant i- ; I  

~'cq)ut:~l,lr attoriiey :111(1 it member of a reputable firm. This finding I *  

.ct out ill the jutlg~uellt. His  fec n a c  not paid alld for this reasoil 110 

\\ithdrew fro111 tllc. r a v  197 kavc  of the rourt. Tlic~ t lecisi~c questiolr 
i -  nlwthcr t l ~ c  tlc~fc~~rtlalrt n as rntitleti to specific uoticc that hcr a t t o r ~ l e ~  
11 ould not rcprcsc~nt lwr at the trial. I t  is hcltl g e i ~ r r a l l , ~  that ~ h v  n : ~ .  
c.ntitled to such noticr. 

I n  tlieir laqt c-oi~ference the attorney toltl tllo tlcfc~~tlailt that s l~t ,  
111ust "pay lii. firm qonic fees for tlieir s e r~ iccs  performed a i d  to Iw 
lwrfornled," that "he must hare  some money"-a remark of frequeut 
i~c~petition in t h e  latter days; but this is all that n as wid  ill regard 
to the payment of fres. There is no fiildil~g of fact, i~~dee t l  110 l)rc>tcnscL, 
tlmt the tlefrntla~lt l~a t l  definite notice of the attornry's int('ntio11 to 
TI ithdraw. She n as i~~fo r rncd  that the case would prohabl- be called 
for trial a t  t h t ~  tzllsui~lg tern1 of the court, but she ditl 11ot kuov n11(~11 
the tern1 15 oould I)P  held or n hen the caw n auld be tried. I t  ib fou~id  as ;I 

fact that  she had 110 knowledge that  the caw hat1 breli listed oil the 
tdnlendar or that  her attorney intended to retire as counsel. She v a ~  
calltitled either to specific notice in advance that her counsel would rctirc. 
from the caw or. after his nithdran-al, t h t  Ilc had retired, anti to ;I 

wasonable opport~mity to obtain other professioilal assistance. 
According to the judginent of the trial court, the d c f c ~ ~ t l a ~ ~ t  11;lh :I 

R I ~  and meritorious rlcfcnse to t11c plaiiltiff's action; she acted promptly 
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upon discovery of tlic judgment against  h e r ;  ant1 without remissness o r  
laches on her  p a r t  she is entitled to  t l u  relied d(wiandct1. We concur 
i n  the judgment. 

'I'lie a p p d l a n t  makes tllc poillt that  tlic Su l~ t l r io r  Cour t  merely ( 1 ~ -  
c~larctl the  judgment  void a i ~ d  l r f t  t h c  ~ c r c l i c t  u ~ ~ t l i s t u r l ~ e d .  Former ly  
a judgment bascd 011 a verdict could not be stlt :~sitle f o r  excusabl(~ 
neglect, ~ l lo~. r . i son o. JfcDowal(?, 118 X. C., 3 2 i  ; but in  1803 the  General 
.lssenibly i~mel~t let l  tllc s ta tute  by inserting th(, word "wrdict." P. L.. 
1893, chap. 81. Both  the judgnient a~r t l  the  wrt l ic t  m a y  I I O W  be vacatc.tl 
fo r  rxcusablc lwglect. A \ c c o r d i ~ ~ g l y ,  i t  was orcleretl tha t  the judgmei~t  
e11tert.d a t  , \pril  Term,  1932, be declared void and  set aside and  that  
the cause be retained "to the  cnd t h a t  the  samc2 inay be heard upon it* 
merits." T h e  lat ter  rlausc 1-ac'ates the ~rrdicat .  ,Jiulgmel t 

,\ffirmcd. 

MAURICE STEIN Y. H. J. IJET'ISS. 

(Filed 11 Octohcv. 1!):3R. ) 

1. Evidence E: b L ' a a c c e p t e d  offer of r o n ~ p ~ ~ o m i s c ~  ib not iln admission of 
liability a n d  is  incompetent a s  evidence thewof. 

In  n suit by tllc pnyee to recover npon rlrwtinhle notes a n  unacceptcxtl 
ofiw of coml)rtrmist~ nlndc by the n~nkcr  of tllc notes is not compete~ir 
cviclence :is a n  admission of liability, nor is the statement of the amount 
offered a s  a coml)romise :L stateucnt  of n fact inclepenclenl of the rejectctl 
oger such as to wntler it competcnt :IQ :rn :~tlmission. 

2. Trial B c 
The trial judgc lins tlw po\vcr to xraut :I motion to strike out in- 

cmnpetent evitlence which hat1 bern admitted \ritliout objection, and thts 
timc lie should hear the motioil is within his discretion. 

3. Rills a n d  Notes H b--Admission of eswut ion  of notes establishes prinut 
facie case, b u t  burden on t h e  issue remains on  plaintiff. 

Where the drftwsc to an  ;ittion upou ;I ncwtir~ble note is that  the notr 
\\:I\ given solely for tliv acwrnmcrdaticrii of the payee arid was not sug- 
llortcd by considerntion, the tlcfentlant's ndmiwion of the execution of thc 
notes 111n1ic's a prima f;~c~icl cn\e that \\ill tnkc the cxae to the jury in th(s 
pnjce's nction, but docs not shift tllv burtlen to the clefenclant to establish 
his dtlfensc by the grwtor woialrt of the e r i d r l ~ c ~ ,  the burden of proof on 
the issut. raised hy thc l~lc:~di~lcc ~.em:iininz on plaintiff throughout thv 
trial. 

1. Same--Admission of cbxrcution of notcbs tlispensc~s wii:l1 necessity of 
proving execution but not necessity of introducing them i n  evidencr. 

When matters directly in issue are  admitted it is unnchcessary to offer 
the admissions in evidence, but it  is otherwise if the adn~issions arc intlv 
pendent of and collateral to the issue raised by the ple:ltlings, and in nn 
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action on nc~gotiable notes, the admission by defendant of the execution 
of the notes dispe~~sc's with the necessity of groving exeeution, but not 
with the ncwssity of introtluc.ing the notes in evidence. 

.?. Trial E c- 
The questioil \vl~et l~cr  2 1  witness ~ v l ~ o s e  deposition has been taken by the 

plaintiff and offered by the clcfendant was a witness for the plaintiff is n 
subordinate feature of the trial concerning which no instruction is essen- 
tial in the a l w n c t ~  of :I \vritton requcst to that effect. - 

.\PPEAL Ly plai~l t i f f  ~ I < O I I I  J)uttio/s, J., a t  , Ipr i l  'I'crrri, 1933, of ~ I J ; H Y -  
I ~ O R D .  NO error .  

T h e  plaintiff i l~st i tutc( l  t l ~ i s  a c t i o l ~  to recover tlic, amount  nllcgeil to 
1 ) ~  due on trio lwo~nissory ~ ~ o t c ~ s ,  t h c  first of which is as  follows: 

"$~,OOO.OO. Phi ladelphia,  Pa., 5/15/1930. 

* \ f te r  date> L l ) r o i ~ ~ i s c  to pay to the  order  of N. Str>i11, two thousnl~tl 
a n d  00/100 dollars a t  4822 N. 10 th  St. ,  city. 

Value receircd with iutercst a t  6 %  per annum.  No. h e  
B. ,J. Levilis." 

, , l l i e  ot11t.r ~ ~ o r c l  i h  i(l(~l~tir:tl  i l l  f o r m  except as  to the arnoul1t, w11ic.h 
i , i  $2,000. 

T h e  defcliw pleatlrd is  a total fa i lure  of col~sitlcration ill that  thca 
uotes were executed solely as  ail accomrrlodatioli to the  plaintiff or fo r  
tht. temporary purposp of enabling the  philitiff to borrow nroilcLy or 
pi80curc credit. 

'I'he j u r y  returncd tllc fol lowii~g verdict : 
1 .  I s  thc  defelltlaut indebted to t h r  plaiiltiff 011 the notes set fo13tl1 

111 t h e  complaint,  and if so, i n  what  amount  ? Answer : Notliiilg. 
,Judgment f o r  tlcfcndant; appeal  by  plaintiff f o r  assiglied error. 

-\DAMS, J .  The follon.iug quest ioi~s autl w n s ~ ~ x s  appear ill them tleposi- 
tion of Joseph  Singer  : 

"Q. D i d  you ever ha\.(: a ~ l y  c o l ~ w r s i ~ t i o ~ ~ s  with X r .  I,e\.ins V O I I ( Y T ~ ~ ~ I ~  

this m a t t e r ?  i111swer: I did. 
Q. W i l l  you tell us  what  took place? h s w t ~  : I tl-ied to get thc 

two of them straiglltciietl out,  b e i ~ i g  that  they merc such good fr iends 
so long, and  I tried to get  t h e  mat te r  thrashed out, aud  Mr.  Levins said 
Ire made  Stei11 all offer aiid he was willing to stick to  t h a t  offrr, not a 
11 ickel more. 

Q. D o  you kliow the amount  of that  offer? . I l l s w r :  Pcs .  
Q. W h a t  was the  a m o u n t ?  .\nswer: $1.000." 
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,It the time the deposition was offered in evidence neither party 
objected to this testimony, but afterwards the defendant':: counsel made 
a motion to strike i t  from the record. The  motion was granted and the 
plaintiff excepted. 

I n  our opinion the court colnniitted no error in allowi~ig the motion. 
I t  is elemmtary that  evidence of an  unacceptctl offer of compromisc 
is not admissible. Almost a century ago the principle was stated in an 
opinion by G a s t o n ,  J., in P o f e a f  I:. B a c l g ~ t ,  20 S. C., 319 and has sincc, 
been maintained. I n  that  caw the Court said:  "Tht> offer of thc 
defendant ullless acc~ptr t l  by tlic plaintiff, \ \ a s  in no n a y  obligatory. 
Neither was i t  an  admission of the fact that the defentant  owed thc 
sum of fifty dollars. I n  all fairness it must bcl understootl with refer- 
ence to the subject-matter before the parties, which was an  attempt to 
adjust a disputed claim. I t  was a proposi t io~~,  whethcr that  claim were 
well or ill-founded, to pay a specific sum as the price of peace. Ab 

the plaintiff did not accede to the proposition, the rights of the parties 
remained prec i~ely  as they were before thp proposition \ \a< made." 

In a later opinion this Court remarked t h ~ t  "an offer to compromisc~ 
a dcmand is  no admisGon of its rightfulness." Slnifh 2.. ~ : o f ) e ,  64 S. (1. 
439. 

The plaintitl' rol~cwles the principle but takcs the po:,ition that thc 
escludecl testimony contains the statenlent of :I fact which is entirely 
independent of the rejected offer and was therefort. competent. The  
question proposed by the plaintiff arose in D a n i e l  u. Wil lcerson,  3: 
N. C., 329. There the action was for slalitlrrou~ words spoken of thc 
plaintiff imputing to llim tlie crime of stealing a hog belonging to thc. 
defendant. The  plaintiff offered to prove b~ n ~ ~ i t n e s s  that  after tht 
suit mas brought the dcfendant stated to the vitriess that lie had charged 
the plaintiff with the crime, but that  lw ditl it  i11 a passion and was 
sorry for it.  The  tlc~felidant objected on the ground that the admiss io~~  
was made pending a treaty of coinpromisr~ bctweell the parties, the fact> 
in reference to which arc  set out in the p re l in~ i~ ia ry  stetenlent of thc 
case. The  Court llcltl that although a rejected proposition of compro- 
mise could not be heard, yet adriiissiolls of fact made by the defendant 
in his coilversation with the \\itness, who was not the plzintiff's agent, 
were coinpetent e~idencc .  I t  will be obscrvetl that the defendant's ad- 
mission containetl no reference to the tcrlns of the propo~jed settlement. 
Adhering to D a n i e l  v. Ti'ilX crsotz this Court lins said in 1,iter cases that 
the admission of an  independent fact made during a n  attempt to  com- 
promise may be given in eviclel~ce, though it iu other~vise with respect 
to an offer made for ~ffecting n settlement. Bciy~zes 7.. H a r r i s ,  160 N .  C., 
307; X o n f p r n ~ r ? j  I - .  Lewis, 187 S. C., 577; I,rri\ 1 . .  Lm-i.<, 192 N. C., 
267. 



I f  the plaintiff had proposed to sllo~v by Singer thnt the tkfentla~rt 
had made to the plaintiff an  unaccepted offer of settlemelit, thc trstiniou\ 
would have been i~ladniissible because in Ian the offer \\ oultl not ha-\ c 

been an  admissio~i of the defentlant's il~tlcbtetlness. We perceive no 
sound or satisfactory rcasoli for c o ~ ~ c l u t l i ~ ~ g  that the t lef~l~tlaut '+ >tat('- 
nlent thnt he had nlade an  offer nhic.11 ill la\\ \ \ a s  liot an  adlliisbio~~ 
was itself an adn~iszion of his liability to tlic l)laintifi. 'l'lip i 11~1w~ 
was incompetent. 

That  the presiding judge l~acl the p o n c ~  to \iitl~clr;t\\ the  evltle~icv 1. 
unquestionablt~ a11d t l ~ e  t ~ m r  when he should hear tllc motion na.; :I 

matter addressed to his discrrtio~i. C ' o n p ~ r  1 1 .  R. R., 163 N. '.. 150 ,  
Dugger v. XcKesoon, 100 S. C., I .  

The plaintiff r t~qu~ste t l  the court to instruct the1 jm.y that as tllr t l ( v  

fendant atlnlittecl the execwtiori of the notes antl c~on tc~~ t l td  that  t l i ~ ~  
were given only for the plaintiff's acconimodatio~r, the burtltw was o11 
the defendal~t  to satisfy the jury by the greater weight of the eTitlencc 
that  the notes were given without valuable consideration and only fol 
the accommodation of the plaintiff, and if the tlefendalit failed so to 
satisfy the jury, the aliswcr to the issue ~hoult l  he "$4,007.30"; o t h c ~  
wise "Nothing." 

The plaintiff introcluccd tlw 11otc.5 \\liic-l~, rec.~tiug "~wlue  received," 
were made paya1)le to tlir order of tlic plaiutiff. Beiiig nt~goti:iblr the) 
imported a valuable colisideratlon. C'. S., 2982, 3004; l l u i ~ l  c. E u ~ t  
188 N. ('., 716. The court gave thc follo\ring i~lstruction:  ('Upon tliat 
showing, gentlemen, u p o l ~  the atlmissiol~ of tlie defentlant, antl upoil 
the notes tl~emselres, notliing else appe:~ri~ig, you woulcl find, nothing 
else appearing, thxt there is  a prima facie case, made in fal-or of tht. 
plaintiff, that  is, a l n~sumpt lon ,  that his notes were g i ~ e l i  ill t1lr.w 
terms and that they arc  due and unpaicl. . . . There is 110 tlatc 
a t  n l ~ i c h  t h y  are  payable and, tlierefure, uiider the statute, the) arc 
payable upon tleniantl; and the clefentlant testified that  t l~ese note> n t w  
to be returned to him after they llad srrl-ecl Stein's purposc; t l ~ t  is. 

after they had enabled l l i n ~  to borrow m o n q ,  but t h y  werr never 
returned to  h im;  that he asked about h a ~ i n g  tlienl returned to him, but 
for. some reason plaintiff d~cl  not return them. H e  testified furtllcx~ 
that  the plaintie never made any demard on hinl for any money 011 

these notes, that  he never paid any on them aucl never saw them aftcl 
they were delivered to Mr. Stein. That  being so, prima facie, the p la i~l -  
tiff is  entitled to recover, to have you anslvrr this issue, 'Yes.' . . . 
Whenerer a prima facie case is made out, and as 1 have described ill 
this court that  this case i s  prima facie, in favor of the plaintiff, it  iq 
upon the defendant to go forward with his proof, or take the risk befort. 
the jury of an  adrcrse verdict, as is said in one of our cascbs. But. tho 



hurdei~ of proof and the burden of the issue remains upoil tlie plaintiff 
tllroughout the trial. I f  the defendant satisfies tlie jury from the evi- 
dence offered by hini, or from all the  erideiice in the cas?, of the truth 
of his coiitention, tliat this agreement was entcred iutc only for the 
accoinmodatioil of tlir plaintiff, then, of course, the plaii~tiff would not 
he entitled to recover, and, under those circumstances, it would be youln 
duty to answer the issue, 'No'; that is, that the defendant is not indebted 
to the plaintiff." 

'Phis instruction is ill accord with tlie later decisiol~s of this Court. 
I t  is a fundamental rule of eridence that  the burden is on the party whu 
asserts the affirmatire of the issue. Walker  c .  ~~~~~~~~~~~, 144 S. C., 
674; I'oindexte?. 1%.  Call, 152 S. C., 366. The burden of the issue, that 
IS, the burden of proof in thr  sellse of establishi~lg t l l ~  i ~ s u e  as tlis- 
tinguislied from t h ~  act of going forward and p r o d u c i ~ ~ g  t~vitlcnct~, does 110t 
hhift from o w  party to the other. Cotton Oil Co. z'. E. R., 183 AT. C., 95;  
$peas v. Bank ,  188 N. C., 524; Hunt v. E w e ,  189 N.  C ,  482. This  is 
11ot a case i n  wllicll tlie subject-matter of a negative a r e m e u t  is pecu- 
liarly n-ithi11 the knowledge of the opposing party. 1rosi~l.y Po. 1 . .  

?;:'zpres~ Co., 184 S. C., 478. 
T l i ~  later tlcc.isiolis stress tlie fact that  tlie tlefenda~it was uot rcquirc4 

to r[,k)ut the prinlil facir case by the greater wciglit of the eridcnre. 
l1~11f  I $ .  h 'ure .  1S9 N. C., 482, S~IPU.Y 1' .  BanX, ,\upra, 11 hite v. l l i m s .  
182 S.  C., 2 i 6 ,  although expressions seemingly to tho contrary may br. 
Countl ill caseq iu whir11 the burclen rather tha11 the qua l~ tum of proof 
\\:is aplwrently tlw crucial ques t io~~ .  I'iner e.. Hriftaitl .  1t;j  N. C., 401. 

111 thc, t l t~fcirda~~t 's  brief it is illtimatcd that his atl~liissiol~ of tlir 
cwxutiol~ i i ~ d  tl(1livery of tlie notes would h a w  cntitlcd the plai~itiff to 
:i rertlict O I L  the pleadings and that  tlle burden of proof necessarily 
,lct~olvrd up011 tlics tlcfriltlai~t. Rlie11 matters directly ill issue are ad- 
lllittccl it is not ilcccssary to  offer the admission in c d e l r e ,  but allega- 
rio~ls or admissions of mtzttcrs which are i~~depeiident  of and collateral 
to the issues raised by the pleadings are available as evidence only when 
~ntroduced. illcCaskill P. Walker,  147 K. C., 195. T defendant's 
adniissiori dispe~lsetl with proof tliat the notes had bee11 executed but 
11ot with t l ~ c  ilccessity of introducing them ill evidci~ce. The record does 
not show that the judge "directed" or "requested" tlic defendal~t first 
to p r o c ~ e d ;  he "allowed" it, but a t  whose instance? 

'r'l~e qucstiou whether a witness whosc~ depositioli \vak taken by the 
1)lnilttiff and offerctl by the defendant was a witness for the plaintiff 
\ \ a s  a subordinate ftaature of the tr ial  concerning which no instructio~l 
\\.as essential ill the absence of a written request to  that effect, S. 1 , .  

O'Neal, 187 S.  C., 22;  8. c .  MerricX-, 171 S. P., 787. 
No error. 



JOHN .Z NARHOK r. HOIJTA!XAS ('IIEVROIAX COMPANY .\TI> GICN- 
ERAT, JIO'I'OKS ACCEP'I'XYCB CORPORATIOX. 

1 .  Sales I d-Where contract gives scbller 14gllt t o  repossess without 
notice h e  may do so if ~ q m s s c s s i o n  does not involve civil trespass. 

2. Damages D a-Scllcr repossessing car  11nc1c.r tc.rams of contract hc,lcl 
not  liable for pnnitive damages in action for civil trespass. 

Where the nssi:nrc~ of a c!ondition:tl sal(% caoiitract signed by the yur- 
vlinser of :Hi autoniol~ile repossesses the car :ifter default in the pnyrnent 
of the l~arclinse price in accctrtlanw \\.it11 tllc tclrms of the contract, but 
uucli ~vl~oswcssioli iuvc~lvos :I civil trrsl)uss ill that ~ e r s o n n l  b.elonginp 
of the p u ~ ~ c l ~ a s e r  \vcrcs in tht. cur at thc time of the rrpossession, tlw 
l)urcl~usc~r ill his suit for such trrslmss, although he may be cntitlcd t c r  

c~c~ml~c~lisat t~~~y t1;lrnnyc's. is I I O ~  cntitlccl to rocovcr purlitirc tliilllages. 



3. Wliat au10ulit, if any, is the plaintiff ciititletl to recorer as pullitivc, 
tl:lnlages ? ,\nsn.cr : $400.00. 

4. In ~ r h a t  amount, if ally, is the p l a i~~ t i f f  indebted to tlir t l r f (~~~d i~ l r r  
011 the contract pricct of the automobile? Ains~ver :  $290.00 with interrst 
t'rom 2-2 Drcembcr, 1931. 

The court a~ i swtwd  the fourth issuc by collselit. Judg~uel l t  for plaill- 
t~f? ' ;  appeal by General Motors Alcceptnncc Corporation, llic action h a \  - 
i ~ ~ g  bee11 dismissed as to the Hollcnial~ Clierrolrt Cornplly.  
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ICLSIE POOL HORNE v. C .  W. HORNE, ADMINISTRATOR OF ASHLEY 
HORNE. DECEASED, A N D  C .  IV. HORNE, INDIVIDUAI.I~Y, 

(Filed 11 October, 1933.) 

.Ippeal and Error A d- 
An order denjinq n petition for the joinder of parties who are not 

l~ecessary parties to the pending action is not reviewable and an appeal 
therefrom will he dismissed in the Supreme Court. 

.IPPFAL by Farnwrs Bank of Clayton, Weisner Fariuer, receiver of 
Sell ie  Horiic XcC'ullers, and C. A. Gosaey, trustee in bankruptcy of 
( ' .  TV. Hon~cb, a d  of Alshley Horne  and Son, petitioners, from F I - i z z e l l ~ .  
7.. at  ,1pril ' l 'er i~~,  193.3, of J o ~ x s ~ o s .  Dismissed. 

r 3 l l i i s  is  ail ac*tioll to recover oil n note for $90,000. cwcwtetl by ,\shle\ 
1Iorrie and Soil, now onned by thc plaintiff. 

It is  allrpi~tl 111 t l ~ r  c.oml)lailit that  at the (late of the csecutiol~ of thc~ 
~rcrtr iuecl U I I ,  *lqlllt>y R o r n ~  slid Son, the maker, was a partnership, coin- 
liowd of - I s l~ l (y  H o r ~ r c  mltl C. W. Horn?;  that Aslilcy EToiwc, is tlcacl. 
;r~lll that C. W. Hornc is his tluly qualifictl admilriqtrator. 

So ansuer to tlii, c*oliiplaiut has been filcd by the, tl(~f(~ndalrt,  (". W. 
I lorrle, n i  :rtlit~inistrator, or :IS a11 iidividual. 

Tli t~ Farmcis I3allk of C l q  ton is a judgmciit creditor of S r l l i c  Horiic~ 
l\l(*C'ulli~rs, uho  is ; I I I  I ~ i ~ i r  at 1:11v at111 tlistrihutee of tlic cstntc, of AIqli lq 
I[ori~e, tiwt asetl; TVeiil~er Farmer  is the r cce i~  cr of Scl l ic  H o m c  JIc. 
( 'ullcrs, by appoi11ti1111lit of tho court ill a. ~upp l~ rue l i t a ry  pro(*eedhg 111 

c~\cwltioi~ on t l ~ c  judgment in fa \  or of tlic Farmers Bank of ('laytoil 
.111(1 agn111it the said S(2llie Horlie McCullers; autl C. .\. Gomey is the 
r~.uster  ill han~ltruptcy of ('. TV. Horiic, nlio is an heir at law and dis- 
rributee of tlir wtatc of A l s l~ l r~x  H o r ~ ~ r ,  ilcc~east4, ant1 also trustecn in 
I~ankruptcy of AIshley IIorne and Son. 

'The actioii n a *  heard on petitions filed nit11 the clerk of the Superior 
( 'ourt  of Johlistol~ County praying that  the petitioners be made par t i r i  
clefendaiit in the action, and h a r e  l eaw to file amners  to the complaint, 
.( t tmg up cc'rtain clefellses to the cause of action alleged thercin. Thc. 
lwtitions n r r e  tlc~lutd, autl the petitioners appealed to the judge of the 
Superior Court of .Jolil~stoii Coullty. 

-Lt  tlw hearing of the appeal, the order of the clerk \ \as affirmed, anti 
t l i c  1). titioilers a1)l)e:tled to the Supreme Court. 

IVznfield 11. Lyotr urld 3. J .  12'elloris for p la in t t f i .  
l'arlier. d L~ce a71d RuurX k RuarX; for 6'. A. Cosney,  frxstce .  
J'arl;er it: Lrr fo, Frtrmrr.c Hunk of C'la?yfon, and  1T'eis)lt~, Y u r m ,  i ,  

I e1 LW-. 



i ' h ~  ('I ~1.m. Whetlier o r  not the  p e t i t i o n r ~ s  niY, l)i801)ei par t ies  to th( '  
action, need not liow b~ tlecitled. T h e y  a r e  a t  least ]lot Ile(essary parties. 
;inti f o r  t h a t  reason, tlw ortler tlrnying their  1wtitio11 is not subject t o  
review by this  Court .  McIntosli  X. C. P r a c .  k Proc.,  1). 18.7. Ryrd 1 . .  

Ilyrd, 117 K. C., 523, 23 S. E., 3.24. T ~ I c ~  a p l ~ e u l  11i11st lw 
Disn~isserl.  

MISS AlAIA LICE: r .  ROSE'S 6-10-25c STORES xr  AT.. 

Mastw and Servant P h- 
IVhere the findings of the Ilirluqtrial Comniission, supported by evidence. 

; ~ r c  to  tllr eff'ect that :I review of the award of compensation is sought 
l ~ y  an rlullloyee nlore than twelve montl~s from the date of the last pay- 
~nent ,  the ortler of the Commission denying further compt?nsation will hr 
11l11wltl 1)y the rourts. X. ('. Code. SOXl(bbh). 

T h c ~  ldwil~tiff \\.a< ciuployetl hy tllc tlefe11tl:int iis a cl(5rk ill -1ug11,it. 
19.28, : i ~ ~ t l  thcrcaftcv OIL or about 14 May, 1930, \vhilc she \\ad eilgagc,tl 

rhc. \\as tlisc~liargetl l )eca~ist  she was u ~ l a b l e  to p r o p e r l , ~  l w f o r m  her  
clutiv.;. 0 1 1  2 N a y ,  1902, shr  filed ~ io t ice  wit11 the Indu:,triill Coi~lrnis- 

tlic~ ,judgliieiit of thc  liet~rilig c o ~ n n l i s s i o ~ ~ e r ,  and  ul)oii appeal  to thc  
Superior  Court ,  tllerc \\.as judgnieiit i ~ p l ) r o \ i n g  the " f i ~ ~ d i n g s  of fact.  
cwnclusions of l aw a i d  a\\ nrtl of the  Int lustr ia l  ( 'o lnn~issiol~."  

F r o m  such juclgmcnt the plaintiff appealed. 

I'm CI:KIAAI. Tlie hearing c o ~ ~ ~ m i s s i o i l e r  f o u ~ d  tha t  "the plaintiif i n  
th i s  case signed a n  agreenient f o r  compensation i n  1930. Compensation 
was paid a l ~ d  the last payment  was made 011 19  J u l y ,  1930. T h e  plaiil- 
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tiff claims to haye notified the cmployer on 7 August, 1931, of thc~ ro- 
c2urrence of tlic disability c a u w l  by the in jury  on 1.2 May, 1930. Thta 
first riotice of a recurrmcc of disability was filed with the Illdustrial 
('ommissioll 011 2 Nay,  1932, or ~ lcar ly  two pears aftcr the final rcwipt 
11 as signed by the plaintiff." 

Section 46 of the Workl r ie i~ '~  Con~pei~satioll Act, ('. S., SOcSl(hhb), 
provides that '51o review shall be made after twelve mo~i ths  from th(. 
(late of the Iwst 1)ayment of c~ornlicuqatioii pursuant t o  a n    nard undw 
this chapter." 

There was conipete~it e\icleiicc to support the fiiitlings of the 111tlni- 
trial Commiss io~~ that the last payillrut of con~pensatio~i was madc 011 

19 July,  1930. 'I% statute is plain a i d  unambiguous, a11t1 no reas011 
occurs n h y  it ilioultl ]lot be c,lrforced :wcortling to tlic, phi11 provisions 

alffirmed. 

MAYSO P O W E I J ,  RT AI.. r. ARMOUR FERTII , IZEH WORKS hT 41.  

(E'ilrtl 11 October. 19:13.) 

Guardian and Ward C b- 
A guart1i:w executed a note and deed of trust under all order made b j  

the clerk nithout the approval of the judge. The judge later approved 
the order Ilztnc pro t l i i ~c  Held .  the defect was cured. C. S., 2180. 

L 1 ~ ~ ~ ~ ~  by plai~ltiffs from Ilu7~izhiil. .I., at ('hamhcrs, Roc3ky Nouut. 
1 March, 1933. From SA~H.  

Civil act ioi~ by wards to l i a ~  e not(. a i d  deed of trust s ig~~e t l  hy their 
guardian, under order of court, approved by tlic jndgc. n to i ( .  p o  f i l i l f  . 
tleclared null and void, heard upon facts a g r c d  which rci;ultccl in judp- 
lnmt  of dismissal. Plaintiffs appeal. 

PER C ~ R I A M .  T l ~ e  jutlgn~cnt of the Superior Court is snpportcd by tlw 
facts upon wliic~li it is agreed the rights of the parties depend. 

The note and deed of trtlst were executed by the guardian pursual~t  
to order of the clerk of the Superior Court, and before same was ap- 
lwoved by the judge as required by C. S., 2180, but the judge's approval 
uas  later entered trutlc pro func. This cured the defect. ( ' a i npbe l l  r .  
Farley, 155 N. C., 42, 7 3  S .  E., 103. Compare X a n n  1.. M a t ~ n .  176  
N. C., 353, 97 S. E., 175. 

,Iffirmed. 
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I s  THE MATTER OF FRANK H. GIBBS, SUBSTITUTED TRUSTEE; TQ. 0. BELJA, 
MRS. C. 0. PHELPS, ASD W. N. BOYL). CIAIMAVTS 

Jhnitation of Actions E +Statute of limitations need not be pleaded 
in  proceeding in  the nature of a controversy without action. 

Tlie requirement that the statute of limitations must be pleaded to be 
nvailable, C. S., 405, applies to actions wherein formal p eadings are re- 
quired to be filed and not to proceedings in the nature of a controversr 
without action ul~on an agreed statement of facts for the distribution of 
funds arising from a foreclosure sale, C. S.. 2592, 2593, the rights of the 
11arties being clctermincd iu nccortlnnce with the aclmitted facts. 

. \PPEAL by IT. 5. Boyd, ( ' l a i i~ i : l~~t ,  from l l n~ ic l , \ .  ,I., ;it Chambers. 
Fro111 WAXKLA. 

Prior  to 1890, J o l i ~ i  H. Boyd v a s  the o\\.nc3r ~ I I  f c ~  of I c.c,rtain traet 
of land in  W a r r c ~ ~  County, Nor th  Carolina. 

111 the year 1890, tlic said Joliii R. Boyd cwcuted and delivered to 
W. 11. 13oyd, tnlstcr, :I ce r ta i~ l  t l ~ ~ l  of trust to secuw all indebtedues- 
clue 3fartiil R i l l  a i ~ d  C'onipariy, and Martin Son alltl Co npaiiy : in tliv 
sum of $959.68. l'li(s said J. R. Boyd was ill conti~luous actual posses- 
sion of the travt of lautl tlescribed ill the aforesaid eleetl of trust, ant1 
in all of t l ~ c  deeds of trust liereill referred to, from a t imr  prior to 
1890 111) to a d  u ~ ~ t i l  the time of his tloatli ill the year 1932. Subsequent 
to 1590, tllc c*laimant, Mr. S. Boyd becalnc tlie lioltlcr ill clue course of 
the notes evitlcwciiig tllc intlebted~icss abow dwcribecl. 111 tlie year 1902, 
ii pay111~11t of one dollar was eidorsetl 011 one of thy saic notes. Thc-rc 
has bccu I I O  paylnc>nt aiilclc 1902; the tlel)t c~ - id~ucc t l  by snit1 notes rc,- 
mains unpaid. 111 1918 Joliii R. Boyd executed and deli\eretl to W. G. 
( 'oleiiia~~ a deed of trust embracing the same lands a b o ~ e  mentioned; to 
secure nu i~ldebtcd~less duc Coleman Brothers Coinpaiiy ill tlie sum of 
$1,:373; Mrs. C. 0 .  Pliclps holds the notes secured by said deed of trust, 
which 11otes are placwl a s  collateral to note for  $1,000 due W. 0. Bell. 
Thew reinailis due alid ui~pait l  on the latter obligation the sun] of 
$2,3F5. Tlie last credit appcarilig 011 tlie iiotes of J. I<. Boyd to Co lv  
nian Brothers Compa~ iy  was placed tliereoi~ in the year 1929. 130th of 
tlie :tbovc deeds of trust nre registered in  the office. of ihe  register of 
deeds for  Warrcli Coulity as follows: 7'1112 W. 13. Boyd d ~ c d  of trust ill 
Book 54, page i 6 9 ;  the  Coleina~i cleed of trust ill Book 99, page 261. 
J o h ~ i  R. Boyd executed and tlclivered to 11. -1. Boyd, truster, a certain 
deed of trust, 011 31 J m u a r y ,  1859, recordd ill tlir Warre11 registry, in 
13ook 54, page 15, to secure an  indebteduess due E. H. Riggau i n  the 
sum of $340.39. Frank H. Gibbs, substituted trustcc~. qolc the land con- 
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\ eyed  by tlic last n~ei l t ioi~et l  deed of t rust  oil S S o r e m b e r ,  1932, to onr, 
Xr. Wilson n h o  pait1 t h r  sum of $2,000 therefor 11-hirh has been pait1 
into the  hands of tlic clerk of Superior  Court .  X r s .  C. 0. Phelps, TIT. 0. 
Bell and  W. S. I h y t l  claim the said amouilt by vir tue of the instrn-  
inents above described. 

Upon the  foregoing facts  the  clerk of t h e  S u p c r i o ~  ('ourt held that  
T I I P  c la im of W. S. Boyd is barred by the  s tatute  of limitations ant1 
that  W. 0. Bell and  N r s .  C'. 0. Phelps  a re  the  r igh t fu l  owners of tllv 
fund,  a n d  on appeal  J u d g e  Daniels  affirmed the  judgment a i d  ordered 
t h a t  t h e  funds  he paid to  W. 0. Bell  and  Mrs. Phe lps  as  their  respectirc~ 
interests m a y  appear .  W. S. Boyd excepted and appealed. 

.Tulius B a n z r f  and  J'rartX U a n z c t  for u p p e l l a n f .  
Willis S m i t h  ant? ,John IT. .Indemoiz, Jr. ,  for appel lees .  

PER CC.RIA.\I. Tht1 a lq~e l lan t  does not controrer t  t h e  r ight  of a junior 
~uor tgagee  ordinari ly  to plead the  s tatute  against a senior mortgagre but 
lie contends tha t  the  defense is not a ~ x i l a b l c  here  because not plcaded. 
Guthrie .c. Bacon ,  107 N. C., 3 3 i .  Section 403 of the  Consolidated 
Statutes  applies to  actions ill which formal  pleadings a r e  filed. T h e  
present proceedi i~g is  i n  the n a t u r e  of a controrersy without  action up011 
,in agreed s t a t e m m t  of facts  f o r  the clistrihution of a f u n d  ar is ing froni 
tlic sale of real  estnte under  a deed of trust.  C. S.. 2392, 2393. T h c ~  
r ights  of t h e  part ies  a re  to  be determined by the facts, and  according t o  
the facts  t h c  appellant 's claim is clearly harred by the  statute. C. S.. 
137, 2589. Jutlginent 

Affirmed. 

(:REAT ATLAXTIC A S D  PACIFIC TEA COMPANY v. GURNEY P. HOOD, 
COMMISSIONEI~ OF I~ISKS, AS IJQUIDATING AGEST OF THE BANK O F  
LjEAUFORT. 

(Filed 1 November, 1933.) 

1 .  Banks and Banking H e-Complaint held insufficient to state cause 
of action forb preference in insolvent bank's assets. 

Where in a11 action agairist the receiver of an insolvent bank to hare 
plaintiff's claim dcclared a preference in the bank's assets, the complaint 
alleges that  plaintiff purchased with cash the bank's check drawn on an- 
other bank, which check was not paid on account of the later insolvency 
of drawer bank, and the complaint does not allege that the check was a 
certified check or a cashier's check in the hands of a third person a s  a 
holder for value, or represented sums collected by the drawer bank and 
not paid : Held, defendant's demurrer is properly sustained, the complaint 
failing to allege facts sufficient to constitute the claim a preference either 
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under the provisions of N. C .  ('ode, 218(c) 114), or under the trust fund 
' theory, and tlie allegations of tlie complaint that the claim constituted 

i i  preference mny be tliweenrtletl o n  tlemi~rrrr as n conclusion of law. 
2. Pleadings D e- 

-4 demurrer admits ;~llegatioiis of fw t  ill tlic complaint but not infer- 
ences or conclusions of Iaxv therein. 

APPEAL by defendant from O~ad?y.  J., at  J u n e  Term, 1933, of 
CARTERET. Reversed. 

The  allegations of the complaiut of plaintiff, are as follows: 
"1. That  the Great ,ltlantic a i d  Pacific Tea Company was, a t  all 

times mentioned, and is now, u corporation created, organized and exist- 
ing under the laws of tlie S ta te  of Arizoila, and during all of said times 
and i s  now engaged in tlic mercantile business in the State of North 
Carolina and elsewhere, with a brl~ncli store in Rea .~for t ,  Carteret 
County, Kor th  Carolina. 

2 .  Tha t  the Bank of Beaufort was created, urgai~ized and existing 
under the banking laws of the Sta te  of North Carolina, with principal 
office in Beaufort, Parteret ('ounty, Kor th  Carolina, and before it6 
suspension was engaged in general banking business a t  Ikaufor t ,  N. C. 

3. Tha t  said Bank of Beaufort, on account of insolvency, suspended 
business 011 15  Septernbcr, 1931, aud n-as taken orcr for liquidation by 
Gurney P. Hood, Comli~issioner of Banks of the State of North Caro- 
lina, and in  accordance with the pro~is ions  of the banki 7g laws of said 
State, said Rood, together with H. H. Taylor, former liquidating agent, 
and his successor, W. Al. illlen, were a t  the times lnentioned herein, and 
are  now, in  charge of the liquidatioll of the assets of said bank. 

4. That  OIL  Saturday, 1 2  September, 1931, the plaintiff (through it. 
local manager) at Beaufort, North Carolina, purchased over the counter 
from the B a ~ i k  of Beaufort a check on the H a n o ~ e r  B a n i  of New YorL 
in tlie sum of $330.00 and on Mouday, 14  September, 1931, it purchased 
a siniilar check in the sum of $234.58, and that on each occasion thtj 
cash was paid to tlie Bank of Beaufort for said cliecks. That  the Bank 
of Beaufort closed its doors on Tuesday, 1 5  September, 1931, and t h ~ ~  
two checks aforesaid on the Hallover Rank of New York were turnrtl 
down by said bank. 

3. Tliat the p l a i~~ t i f f  is ad\ised and infornictl and I~elieves and b o  

avers, that  the anlouut of $5S4.58, representing the arnoulit paid in cash 
by plaintiff to the Bank of Beaufort for the two New York checks aforc - 
said is a preferred lieu on the assets of the Bank of Eeaufort in the, 
hands of the defendant; that  said amouut is a trust fuud and i t  would 
be fraudulent and inequitable to  permit the assets of the Bank of Beau- 
fort  to be increased and augmented for the benefit of tht. general credi- 
tors a t  the expense of this plaintiff. 



6. Tha t  this plaintiff, ill due tiin(%, alid in proper form, filed with t11c 
<lvfrndant its claim for $594..iS, being tlic ainouilt paid ill cash for tlw 
rno New York c h w k ~ ,  HS a prcfereiice and lien on thr  assets of the 
I3ank of Beanfort, ill tlie hands of thr  dcfentlatit; and tlie defendant, 
\\ liile admit t i l~g  the correctness of tlie amouut, did, ou 1 2  Ilecember. 
1!):12, deny said claim of the plaintiff :is a prcfcrrwcc1 niid lien on thil 
,r.set: of the Bank of Beaufort. 

Wherefore, p l :~ i~~ t i f f  tlcinai& jutlgmelit against the defendai~t as fol- 
IONS: ( a )  That  its clairn of $384.58 he declared a prefcrcnce a ~ l d  ;I 
lien on the assets of the Bank of Beaufort in the hands of the defentla~tt. 
(b )  Tha t  tlie defeudant be directed to approve said clairn as a p r r f e r c ~ ~ c e  
, L I I ~  to pay the same. (c)  Fo r  costs and general relief." 

The  dcfe~ldaut dcmurrcd or1 the following grounds: 
"I. That  said complaint does not state facts sufficient to constitute 

a caause of action for a preference and licn 011 the assets of tlie Bank of 
Ikaufort  in the 11and~ of the defendai~t  Connnissioner of Banks of the 
State of North Carolina, iii t ha t :  ( a )  I t  appears upon the face of the 
c.o~uplaiilt that  plaintiff's claim is uot \vithin the purview of the p rdc r -  
1.11cc statute rontrolliilg, to n it : Co~~so l i t l a t~ i l  Statutes (Code, 1931 ), 
+ctioii 218(c), subsee. (14) ; no fact or ~ i r ~ ~ u i n s t a ~ i c e  being alleged to 
111voke said statutc and/or the construc4on thereof by the Supreme 
('ourt of Nortli ('aroliila; (b)  I t  appears upon the fare of the coiw 
plaint that  itcni claimed 111 prcfcrence is not 'collection,' crrtifiecl or 
c.:tshier7s check ill hands of third party for value; (c)  Upou the facr 
of the complaiilt no trust is declared sufficirrit to raise the applicatio~r 
of principle of 'trace' or 'augnientntiou' of assets, or to a ~ o i t l  the appli- 
c.atioii of the statute cited. Whrrefore, ordw appropriate is  pray~tl ."  

The  judgnwnt of the court hclou was as follows: "This cause conling 
O J I  to bc heard u p 1 1  tlw colnplailit and defendant's demurrer, and the 
c,ourt being of tlic opinion, upon tlitx allegatioiis of tlie complaint, that 
,I good cause of action is st:tted, ant1 that upoil tlie facts as alleged. 
if true, the plailitiff nould be cntitled to a prcferencc-it is therefore.. 
or(1cretl ant1 adjudged that  the demurrer be overruled, and rlefen(1ants 
:Iw allowed 20 (lays to filc al~swer, if so advised." 

1)cfendmlt c~xrc~l)tc~l, assigned wror i  ant1 appcalctl to t h i ~  Supri,mi, 
( 'ourt. 

CLAKJXUS, J .  Tlits q u e s t i o ~ ~  involvccl is succil~ctly set forth ill the 
4th paragraph of tlie complaiiit, as follows: "'i'liat on Saturday, 12 
September, 1031, the plaintiff (through its local manager) a t  Beaufort, 
So r th  C:~rolina, purchased over thr  couuter from the Ihlrk of R ~ a u f n r t  
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a check on the Hanover Bank of New York in  the sum of $330.00 and 
on Monday, 14 September, 1931, it pu rcha~ed  a similar check in  the 
sum of $254.58, and that on each occasion the cash was paid to the 
Bank of Beaufort for said checks. That  the Bank of Beaufort closed its 
doors on Tuesday, 13  September, 1931, and the two checks aforesaid 
on the Hanover Bank of New York were turned down by said bank." 
I n  the distribution of the assets of the insolvent bank, it; this a prefer- 
ence? We think not. 

The statutory order of preference in distribution of the assets of ail 
insolvent bank, is as follows: "The following shall be the order and 
preference in  the distribution of the assets of any bank liquidation 
hereunder: (1 )  Taxes and fees due the Commissioner of Banks for 
examinatiou or other services; ( 2 )  wages and salaries due officers and 
employees of the bank, for a period of not more than four months; ( 3 )  
expenses of liquidation; (4) certified checks and cashier's checks in 
the hands of third party as a holder for value and amounts due on 
collections made and unremitted for or for which final xctual payment 
has not been made by the bank; (5) amounts due credi ors other than 
stockholders," etc. N. C. Code of 1931 (Michie), section 218(c), part  
subsec. (14).  

I t  will be observed that the complaint does not allege that the check 
was a "certified check" or "cashier's check in the hands of third  part^ 
as a holder for value" or "amounts due on collections," etc., as con- 
templated by the statute. 

The transaction is that of debtor and creditor. If it mere otherwise 
in every transaction involving the  relationship of debtor and creditor, 
uear to a bank's going into liquidation on account of insolvency, i t  would 
be claimed a preference-thus destroying the ~vell  recognized maxim 
that "equality is equity." 

Citing a wealth of authorities (where there i s  no statute), the prin- 
ciple is thus stated in Sfandard Oil Co, v. Veigel (Minl~. ) ,  219 N. W.. 
p. 863 (864) : "It  is well settled that the purchase of a bank draft. 
a cashier's check or a certified check creates the relation of debtor and 
creditor betweell the bank and the purchasw, and that the purchaser 
is not entitled to a preference over other general creditcrs of the bank 
from which it was purchased." 

The matter is exhaustively discussed in  Harrison, ~ e c e ~ v e ~ ,  v. Wright. 
100 Id., 516, the headnote is as follows: ('When properly filled out 
with the date, amount, the names of drawer and payee, the following 
is a banker's check : . . . 'Indianapolis, Ind., 1883. 
No. . P a y  to the order of 9 dollars. 
cashier. T o  the United States National Bank, New York.' . . . 
Such a check, drawn upon the drawers' bank, without words of transfer. 
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and drawn upon no particular designated fund, does not, of itself, e i t l i e ~  
as between the drawer and drawee, or dravcr  and payee or holder of 
the check, operate as an appropriation or equitable assigriinent of 11 

fund in the hands of the drawee. S o r  docs it operate as an  assignment 
of a part  of the drawee's chose ill action against tlir drawec; and hei~cc. 
the holder of such a check is not entitled to a prefermce as against the 
depositors and general creditors of an insolrent drawer." At pp, 543-541 
it is said:  "Somc of the chccks were pnrchasrd v i t h  cash by person. 
who were not depositors n i t h  the bank; others by dcyositors g i ~ i i i g  their 
checks. The  court below held that the checks purcliasrtl with (.ash shoultl. 
for that reason, be paid in full, and that the other chccks ulioultl sharo 
pro rata with tlie othrr dcbts. wc can see no substantial reason for 
such a prefcrcnce. I f  the depositors had witlitlramn the amount from 
the bank, and with this purchased the checks, it  might well be saitl 
that they purchased them with cash. Whether the checks were paid for 
in cash or by tlie checks, the bank in  each case received the amount of 
them. . . . There is nothing in the case to crcnte a siiprrior qu i t :  
in favor of tllc check-holders as against the tlepositors and other crcd- 
itors. No fraud is charged or shown nliereby the payees were intlucetl 
to part  with their money for the checks. They ~ w r e  purchased in tlic 
usual course of busi~iess. The  assets of the bank d l  not pay i ts  tlebtk 
in full. The depositors cleposited their money, relying upon tlic crrdit 
of the b a ~ ~ k ,  that the amounts would bc repaid to tliem n.lie11 c*:~llctl for 
Thc payecs purchnsc~l the checks, relying upon thc. credit of the bnllh. 
that the amounts paid for them would be rcfullded if, for any cause. 
the checks should not be paid by the drawees. I t  is n case where equalit? 
among the creditors is equity." It'illiams v. Hood, Colnr., 204 X. C.. 
140; In re Ban& of Pender, 204 N.  C., 143;  Board of Educ.afion v. H o o d .  
Comr.,  204 N. (I.. 353;  Bassctt c .  W e s f  flaven, BX.. cl: T r .  Co. (Coim.), 
165 At]., 895. 

The  a l legat io~~s  ill srct ioi~ 5 of the coinplaint is a c+ol~clusion of lau .  
The demurrer to the plaintiff's pleading admits plaintiff's allegations of 
fact, but riot inference or conclusions of law. I'hifrv r .  Berry,  202 
N. C., 388. 

There secnis to be a coilflict of lam in tlic different jurisdictions oil 
the question i n l - o l d  in this action, but we beliere the majority opinion 
is in conformity nit11 the view we take. Fo r  the rchasons given, the 
judgment in the court below is 

Reversed. 
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I .  .4utomobilcb I )  c-Rule f o r  clctermination of whether driver is mem- 
Iwr of owner's family within m ~ a n i n g  of "family car doctrine." 

In determining \I liether :1 driver of nn antomobile is a member of the 
fi~mily of  tho o\vncX1 of thc. car within the meaninr of the "family ear 
~loctrine" tlw rule for determining the family relationsf ip  in actions to 
wcovrr for wrx ices ~ . e n ( l ~ r c d  a tlecedent may be applied : those living 
in the same houst~hold subject to the general management and control of 
the head thereof, and dependent on such supervising and managing head, 
: ~ n d  mutual rratuitous services with no intvntion on one hand of paying 
for such services ant1 no expectat io~~ on the other hand of receiving 
r40mgensation. 

2. Same--Held: evidtvwc should have been submitted to jury on  issue of 
wlwthw d r i v w  was m e m b w  of owner's family ~ ~ l c i l t ~  "family car 
doctrine." 

Plaintiff's intt5st:lte \ras killed while riding as  a guest in $1 car driven 
1 y  o w  of tlcftmclnnts and owned by the other defendant, the grandfather 
of the driver. Tllcrr n n s  evidence that  the driver of the car had lived 
with his grandfather for two years and worked in his grlndfather's store 
under an agreement that the grandfather was to furnish him board and 
lodging and oue dollar n day, that the grandson had his awn car and used 
his gr;niclfather's family car for his own pleasure cnly I n  this occasion. 
; ~ n c l  thew \vits evidence by plaintiff that the grandson lived with his 
crandf;rtlier :IS x member of the family. Held, the evidence as  to whether 
the K ~ : I I I ~ S ~ I I  \\.;IS n member of the grandfather's family within the pur- 
vie\\. of the "f;llnily car doctrine" was conflicting, :md the issue, on the 
cluestio~i of' thc grandfather's liability, should havt~ been submitted to the 
,jnry under correct il~structions from the court. 

( 'IYII. A C T I O A ,  beforc F ~ ~ z z P I I c ,  J.. a t  Ju11t1 Ter111, l0:3 3,  of H A K N E T T .  
l'lie er i t le~ice tcntled to  shorn tha t  31. C. Ci~awford,  a p m g  m a n  about 

~ ~ ~ l i c ~ t c r i i  - c a r s  of agcl, l i re0 i n  t h e  home of his grandfatlier,  the  defend- 
, I I I ~ .  71'. 31. ( ' rawfo~d,  alld tha t  011 o r  about  9 I leccmbrr ,  1931, the said 
.\r. ('. ( h w f o r d ,  ill company v i th  the  decrawd Howard  &Gee and two 
trt11c.r young I ~ I O I I ,  camc to Ralcigli. T h e  tleceascd M c G w  a n d  the said 
( ' rawford rotlc a round  the  streets of Ral t igl l  un t i l  the show mas out.  
( h a w f o r d  said : ' (We 1)ickcd u p  a g i r l  a11tl rode a round  t h e  streets of 
1:aleigh uu t i l  the show was out.  . . . We brought t h e  g i r l  back to 
- \~rg ic r  ~r i t11 11s i n  Johnson's car. Howard  McGcc introc uced m e  to t h e  
girl. . . . R e  got back to Llngier  about twelrc 07clocl.:. . . . Wt. 
liatl ro nry:lligcl some way to take t h c  gir l  hack to Raleigh. I h a d  a ca r  
of I I ~  own. 1 told H o w a r d  t h a t  n e could take her  back on that .  Wr 
11ad to nrrangc some way t o  take the  g i r l  back home, a id there wasn't 
a n y  other ca r  to  be used except mine. W e  were going to use mine, but  
~t mas a n  open car  and  i t  was a n  awful  cold night .  I told Howard  
~ ~ ~ a y b e  I could get m y  grandfather 's  t ruck,  which was cloqed, so we could 



take her back on that if we could borrow it,  and if not, me would haxc 
to carry her back on my car. . . . I did not go in the house, but 
spoke loud enough to  the ones in the room, illy grandfather and m> 
grandmother, to hear me, aiid asked could I use the truck to carry :I 

girl home. My grandmother spoke and said if I would hurry  back i t  
would be all right. This was the only time after I bought my own cay 
that  I used the Ford pickup of TV. 31. Cranford.  . . . The Ford 
pickup is a one-seated affair. ,111 three of us got iii that truck autl w w t  
hack to  Raleigh to carry tlir girl home. hfy graildfatlier did not speak 
to me that night. Seitller my grandfathrr  uor gra11t11notht.r hacl ail) 
interest in the girl. They did not klio~v her. After we took the girl 
back home to Rnlcigli n e  started back to Xligier. The accident h a p p e ~ ~ ~ t l  
on the n a y  back. Honard  31cOee was riding in tlw seat beside me 
. . . As I ap1)roached the sccne of the accident I v n s  travelinr at 
aro~illtl thirty-five miles an  hour-not any over forty. . . . The car 
drifted off the side of the road and I lost control of it wlleii it  hit 
sonwthiiig. . . . I s a y  I had lost control, so I grnhhcd Howard a~lt l  
tried to hold him so he nould not be jostliilg around, and then sonic- 
thing, some trrmentlous jolt, jarred me loose froin him, and then it n a k  
all over with. I imagillr I entlea\ored to get hold of Hon arc1 3lcGm 
at the time I hit the bridge." After tlic wreck >I. C. Crawford vent t o  
the home of a nitness Stepllellson to secure help. JIc(;cc~ was killed. 
and there was cvidencr tellding to show tliat 31. C1. CYr:ln.ford itatcvl 
that he  hacl dropped off to sleep and hat1 a wreck. 

The  evidellce further tended to s h o ~  that  the defelida~lt, TV. 11. C r a w  
ford, mas er~gagcd in t l ~ c  mercantile business and n as  the grandfatlic~r 
of hf. C. Crawfortl, the driver of the truck at the time of the killing. 
The evidellce sliowed that the Ford l~ i ckup  truck .if as used for delivering 
groceries and mercharitlise, and also, for the pleasure of tlic family of 
defendant, W. 31. Craxford.  There was evidence that for the last thrcc. 
to five years 31. C. Crawfortl stayed a t  the home of his grandfather autl 
worked in the store, and that  the defendalit, TIT. 31. C'ra~vford, exercised 
caontrol over 91. C. Cravford,  "the same as a father to a son." Thert. 
was evidence in behalf of defendant that the father and mothcr of 31. C' 
Cravford were living at Erwin, Harnett  County, a d  tliat he l i ~ e d  v i th  
his parents until 1929, \then he  went to  work for his  gra~ldfatl ier;  that 
the grandfather had employed him to work ill his  store upon all exprrs. 
contract to pay a dollar a day for his services, and in  addition, to 
furnish board and lodging, arid that  the said M. C. Cralrford a t  tlich 
time of the acritlellt, was all ernployee of his gralitifatlier, W. M. C r a w  
ford. 

The  defendaiit ill apt time tendered the followilig issue: "Was the 
said M. C. Crawfortl at the time of the injury complained of, a member 
of the family of W. I f .  Crawford, the drfrlidant?" The court refured 
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to submit such issue and tlir defendant excepted, and issues of negligence, 
c~ontributory ~iegligcnce and damages were submitted to  tlle jury, and the 
vcrdict awarded the sum of $2,000 to the plaintiff. 

From judgiilcnt upon the verdict the defendant appea ld .  

Di~pwe  d SfricX~lawl fov plaintiff. 
. I .  J .  F l ~ f c h w  f o r  defenclanf. 

I J R O G I ~ S ,  .J. Was 31. C. Crawford a member of thtm family of his 
%randfather, W. M. Crawford, within the purview of the family purpose 
tloctriiie, imposing liability for automobile injuries? 

I t  is conceded that if M. C. Crawford was a member of his grand- 
father's family and his grandfather kept the Ford truck for the com- 
1,incd purpose of "business and pleasure of the family" that  the defend- 
:111t would bt. liable for the negligence of his grandson.' Upon the  other 
liand, if the said M. C. Crawford was a n  employee of tlie defendant at 
tlie time a i ~ d  using tlic car exclusirely for his own pleasure and purposes. 
thew the defendant would not be liable to plaintiff's irtestate. 

'I'liis Court has heretofore undertaken t o  set forth the essential facth 
( ~ ) i i s t i t ~ t i ~ ~ g  the falllily relationship for purposes of determining tht, 
liability for s en  iccs rendered. I t  is conceived that the same principle 
\ \ odd  :tpply to cnqcs of the type involved in this appeal. I n  determining 
tlic question as to whether a grandchild could recover for services ren- 
tltwd a grandfather, this Court in Dodson 7.. XcAdams 96 N. C., 150. 
haid: "I t  seems to be settled law-certainly in  this State-that if a 
gra~~t l fa t l ic r  receives his grandchild or graiidchildren into his family, and 
treats them as n~embers thereof-as his own children-hr and thcy arc 
in  loco pnventis et liberorum, and hence, if the grandchild in such case 
.hall do labor for the grandfather, as a son or daughter does ordinarily 
:IS :L member of thc family of his  or h m  father, in t l ~ a t  case, in the 
;~l)scnce of any ngreeinent to the contrary, 110 presumption of a promise 
on the par t  of the grandfather to pay the grandchild for his labor arises: 
the presumption is  to the contrarg. The  grandchild, as to his labor or 
-errices so rcudered in such case, is on the same footing as a son or 
(laughter. A\iid this is so, after the grandchild attains his majority, if 
rlic same fanlily relation continues. This  rule is foulided, in large meas- 
ure. upon the supposition that  the father clothes, feeds, educates and 
 upp ports the child, and that the latter labors and does appropriate service 
for the father and his family in  return for such fatherly care, and 
tlomestic comfort and advantage. The  family relation and the nature 
of the service, rebut the ordinary presumption that  arises when labor is 
(lone for a party a t  his  request, express or implied, of a promise on his 
part to pay for it. Applying this rule, this Court held in  Hussey z.. 
Rol~nfree,  44 N .  C., 111, that  though a step-father is not bound to 
.upport his step-children, nor they to render him any stlrvice, yet if he 
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support them, or they labor for him, in the absence of an  express agrec- 
iuerlt, they will be deemed to h a r e  dealt with each other as parent and 
child and not as strangers." The  same principle applies to grandfather 
and grandchild. Hutlson, u. L u t z ,  50 N. C., 217. See Henderson 1 % .  

JIcLain, 146 S. C., 329, 59 S. E., 873. 
The term "family" is an elastic espressioli atid must i~ecessarily vary 

n i th  giveu facts and circumstances, but the descriptiori of the relation- 
*hip given hy our Court, supra, ilnplics: (1) those who l i re  in the same 
household, subject to the general nlanagement and control of the liead 
thereof; (2) depeliclencc of the members upon such supervising, toll- 

trolling and managing head; (3 )  mutual  gratuitous services ~ v i t h  no 
~ntcnt ion  on on(, 11atid of paying for such services, and no expectation on 
the other of receiving re~r-ard or compensation. 

Applying the principle of law to tllc facts, i t  appears that 31. C. 
( I r a ~ ~ f o r d  had his ow11 car. and that  for two years or more he  had lired 
in the home of his gra~~cl fa ther  a r d  \vorketl in the grandfather's store. 
Be  borrowed a truck helo~~gil ig to the d~fendan t  for his  own purposes 
;111d pleasure. Tlic. plail~tiff offerrd testi~nony tending to show that the 
sriuidson livcd i11 thr  home of tllc g r a ~ d f a t h e r  as a member of the 
family. The  tc>stiluol~y of defe~~dai i t  tends to show that  the grandso11 
was an employee of his grandfather, and that such cmploymcnt n.8. 

based upon contract providing :L stipulated sum ill money per week, 
~ n d  in  a d d i t i o ~ ~  thereto, hoard and lodging in the grandfathcr's homc. 

This  Court has ilever ~ x t w d e d  the fanlily purpose doctrine to mere 
clmployees, and certainly the facts in this case do not warrant an  ex- 
pansion of the principle. Family membership v a s  essential to liability 
111 the case at bar, and as the evidelice upon the point n a s  conflictiug, 
the issue with respect thereto, tei~dered hy the defenclant, should bc~ 
submitted to the jury wit11 propcr i~istructions from the court. See 
3mith 21. Callnghaa, 61  A\. L. R., 830, and Tl'nfson 1 ' .  Hurley,  64 l. L. R., 
339, and annotation. 

xew trial. 

WESTERN CAROLINA PO\I'l.X COJIPAKY v. RUSSELL M. YOUNT A X D  

UNITED STATES FIDELITY AND GUARAiYTY COMPANY. 

(Filed 1 November, 1033.) 

Principal and Surety B c: Creditors' Rill A +Held: Summary proceed- 
ing under C. s., 336 should have k e n  consolidated with creditors' 
bill. 

Plaintiff instituted summary proceedings under C. S., 356, against the 
clerk of the Superior Court and the surety on his bond to recover for 
the clerk's default in failing to return to plaintiff, as ordered by the 
Superior Court, moneys deposited with the clerk. Notice and complaint 
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in the proceeding mere served on defendants 2 Septen~lwr, 1933. Another 
creditor of the clerk instituted suit against the clerk on 2 Septembe~ 
1933, in her o n n  behalf and in behalf of all persons sunilarly situated. 
n h o  wished to maLe themselves parties, and decree was entered in thc 
suit !) September, 1033, al~pointin:. a perinanent receiver for the clerk 
authorizing the receiver to brinq suit on the clerk's bonds, and enjoining 
all creditors of the clerk from instituting any other suit or action against 
him or on his bonds. In the sumnary  proceeding undw C. S., 356, the 
surcty on tlie clerk's bciid 1)leatled the decree of 9 Septt>mber in bar to 
plaintiff's right to judgment, and the trial coui t tlismisied the summar) 
proceeding. Held, the summary proceeding should have been consolidated 
\?it11 the suit in the nature of a genela1 creditor's bill, and the order of  
the trial court dismissing the summary proceedinq is reversed. 

STACY, C. J., tcoli no part in the consideration or decision of this case. 

APPEAL by plaintiff f r o m  I l ' n ~ * l i ~ l i ,  ./., at S e p t c ~ n l ~ c ~ .  'I'crm, 1933, of 
CATAWBA. Reversed. 

T h i s  is  a n  appeal  by the  plaintiff,  Western Carolilia E'oner C o m p a n j .  
f r o m  a n  order  of h i s  Honor,  T i l s o n  Warlicli, judge presiding a t  tlic 
September Tern1 of the Superior  Court  of Catawba (loniity, c l~nying  
the  plaintiff's rnotioil fo r  judgment, and  tlismissiiig plaiiitiff's summar! 
proceeding instituted in  the manner  proridetl by C. S., 356, against th(4 
defendant Russell N. Youilt, former clerk of thc Superior Cour t  of 
Catawba County and  the Ui~itecl States  Fidel i ty  nlitl Guaran ty  C O I I I -  
pany,  a s  surety on h i s  official bond. 

Plaint i f f  deposited wit11 Yount ,  clerk of the  Superior  Cour t  of Cn- 
tawba C o u ~ i t y ,  011 14  Scptcmbcr, 1927, $21,300, being the  a i n o u ~ ~ r  
awarded by tlie comiriissioi~ers i n  three c o ~ ~ d e m i ~ a t i o n  proceediiigs nhiclr 
t h e  plaintiff had  iiistituted i n  t h a t  cou i~ ty .  011 appeal  f rom the  award 
of tlie commissioners i n  the condemnatio~i  cases, j u i l g n m ~ t  was rendered 
against the p la i i~ t i f i  f o r  a larger  amount ,  wliicli jutlgmeilt lias beell 
duly paid by tlie plaiiit iff;  aiitl, oil 1 3  J u l y ,  1933, h i s  Honor ,  Wilson 
Warl ick,  judge presiding, entered a n  order directing the clerk to  r e t u r ~ ~  
to the  Wcstern Carol ina Power  Company tlie origiiial deposit of $21,300. 
O n  the Power Company's  deinantl, tlie clerk repaid $3,300, but failed 
t o  pay  the balance of $15,000. 

011 1 September, 1933, plaintiff instituted this prowetling under  C.  S.. 
336, to recover j u d g m e i ~ t  against tlie clerk aild the  Unitec States  F ide l i t j  
and G u a r a n t y  Company,  the surety 011 h i s  official boritl. D u e  noticc 
was given the clerk and the  surety oil his  bond, and  the  inotion f o r  judg- 
ment  duly came on for  heariiig a t  the Septcinbcr Term of the Superior  
Cour t  of C n t a n b a  County on 14 September, 1933. 

O n  2 September, 1933, Mrs.  J. I3. Robinette i l is t i tutxl  a suit i n  th( ,  
Superior  Cour t  of Catawba County agaiiist Russell ill. Yount  (but  
not against  the  surety on liis official bond),  asking for  ihe appoiiitment 
of a receiver. Temporary  receirers were appointed on 2 September, and 
O I I  9 September their  appointment  was made permanent. 
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The order appointing permanent receivers contained the following 
provisions: "I t  is further ordered, adjudged and decreed that all 
persons, firms or corporations, including sheriffs and marshals and 
their officers, agents, attorneys, representatives, servants and employees, 
whether creditors or claiming to be creditors, or having or claiming 
to have any right, title or intcrest of, in and to any property or prop- 
vrties of the d~fendan t ,  "or claiming or alleging any right or interest 
or any right of action upon his official bonds as clerk7' ( the  port iol~ 
ill quotations was added on 14 September amending the order of 9 Sep- 
tember), be, and t h y  are, hereby enjoined and restrained from insti- 
tuting or prosecuting or continuing the prosecution of any action a t  l an ,  
or action or procreding in equity against the defendant i11 any court of 
law or equity, or from executing or issuing out of any court of any 
writ, process, summous, attachment, subpc-ena, r e p l e ~ i n  or any other 
proceeding for the purpose of impounding or taking the possession 
of or  interfering with any p r o p ~ r t y  owned by or in the possession of 
rhe said defendant or the saitl receixers, or ownt~d by the said defendant 
~ n d  in the possession of any officers, agel~ts, servants, or representatives 
of the said defel~tlaut. . . . Said receirers are fully authorized and 
c~mpowered to institutr and prosecute an actiotl or actions, summary or 
otherwise, against the Tinitcd States Fidclity and Guaranty Company, 
~ u r c t y  upon the dcfendant's first and second bonds as clerk of the 
Superior Court and upon all claims and demands arising thereunder 
by reason of any and all defaults, demands, and other liabilities, against 
iaid defendant." 

The  defendant, United States Fidelity and Guaranty Company, after. 
admitting ant1 denying certain allegation. of the complaint, set u p  a 
further answer as follows: "This defendant says that  on 9 September. 
1933. in an artion cntitled: 'Mrs. J. B. (Edna)  Rohinette, in behalf of 
herself and all other persons in similar situation, who may sre fit to come 
111 and niakc thcmsclves parties to this action, 21. Russell N. You~i t ,  
~ndividually, and ex-clcrk of the Superior Court of Catanba  County7- 
instituted in thr. Superior Court of Ca ta~ ibn  County, Clarenct Clapp 
< ~ n d  J. C. Rudisill were appointctl perma~ient  receivers of the assets, 
properties, good-. chattcls, real estate, notw, securities or other evidence'; 
of debt, books, official records, audits, moneys in bank, etc., of Russell 31. 
Yount, iudi~it lually,  a i d  as ex-clcrk of the Superior Court of Catawha 
('ounty, a i d  ill iaitl ordcr, all crctlitor. of tlic saitl Ru4sell $1. Poun t  
\ \ere enjoilletl and rcstrai1ied f r o ~ n  i ~ ~ r t i t u t i n g  or prosecuting or con- 
rinuirlg the prosecution of ally act at law, or action or proceeding in 
vquity against the defendant in any court of law, the object of said pro- 
(deeding being for the purpose of paging all ercditors ratably arid without 
preferences; that by virtu? of said order to which reference is  hcreby 



made a s  fully as if herein written, this action should I)(> consolidatetl 
with the action licreinheforc referred to, i~istitutctl t)y Mrs. ,J. B. Robill- 
t>tte, or dismissed." 

The court below rnade the f o l l o w i ~ ~ g  ortlcr : 
"This proceeding came on to be heard before his Holler, Wilson War- 

lick, judge presiding, at this the Scpte~uber Term, 1933, of the Super io~,  
('ourt of Catawba County, upon motion of the Wclstern Carolina P o ~ w  
Company, for judgment against the d ~ f ~ u d a ~ ~ t s ,  pursualit to  the notico 
:~nd  complaint heretofore duly serwd OII  saitl dcfcntla ith. The noticc~ 
nnd complaint in sumniary proceeding, under sc~rtiou 356 of tlie Consoli- 
dated Statutes of hTort1i Carolinn, heretofore filetl in thiq proceeding. 
were duly serl-ctl on the t lefentla~~ts on 2 Scl)tcmbcr, 1938. The United 
States Fidelity ant1 Guarn i~ ty  Coinpany filed i t< ai1swcsr. ;IS the enme ap- 
pears of rccsord, 011 12  September, 1933 ; the, t l t ~ f r i ~ t l a ~ ~ t  Yount has filetl 
no answer. 

The  dcfent la~~t ,  ITnited States Fidelity a11t1 Guaranty C'olnpa~~y pleatle~l 
in bar of the motion of the Wcsttwi Carolina  pow^ Company, and in 
bar of its right to a judgment, tlie decree tlatetl !) September, 1933, matlc~ 
and entered hy this Court in the case of Mrs. J. B. (Edna)  Robinettr. 
in behalf of herself and all other persons in siinilar s i t ~ a t i o n ,  who ma! 
sec fit to come in slid nlalre tliernselres parties to this action, rersu- 
Russell hf. Yount, individually and as ex-clerk of tlic Superior Con1.r 
of Catawba County, appo i~ i t i i~g  permaiic~it r ccc~ i~e r s  ill saitl act io~l.  

The  said Nrs .  J .  B. Robincttc antl the 1 w ~ i w r s  objecti?~l to the m o t i o ~ ~  
of tlie Western Carolina I'owrr Compai~y.  

Upon consideration of the record ill said r r w i ~  ership suit of Xrb. 
Robinette against Russell 11. Youlit, thr  court is of the q i n i o n  that  th(s 
decrce made in sitid w i t  bars the plaintiff from proccc (ling further ill 
this proceeding. 

It is  therefore, ordered and adjudged that plaintiff's motion be, al~tl 
bame hereby is denied, and that this proceeding be, ant1 the same hercl)~.  
is dismissed." 

The plaintiff appealed to the Supreme Court. a11t1 ma lth tlie followii~g 
assignment of error : "The plaintiff assigns as error the ruling of thc~ 
court that  the decree made in said Robinette suit bars the l~laiutiff from 
proceeding further in this proceeding and the order of tlie court in 
denying the plaintiff's motion and disrnissi~lg this procc tding." 

Self, B a g b y ,  14ih.en Lt: I 'c~~vIcX. ,  TI'. H. ,If( G u i w .  J r . ,  ~ ) l d  JV. X. 0'1;. 
Robinson,  Jr., f o ~  plain! if. 

Eendleman  c6 Rendleman  for 7-. 3'. J' idr l i fy  antl (:11(1 . a n / y  C o m p a n y .  
defendant .  

J .  L. Murphy,  1'. 1'. I'rziift a n d  E.  I{. C l inr  fo7. X ~ A .  J .  R. R o b i n r f i v  
(7nd f h e  r e r r i w r s .  
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C L A R I ~ S ~ I ~ ,  J .  T h r  I-l~itcd States Fitlclitg and C*uararit,v ('onlpalij. 
tlrfendant i n  thc above entitled summary proceeding, in  i t> :inswlr to 
tlic complailit of the plaintiff, prayed that "this :itatioli should bc. roll- 
wlidatid with tlie actioli licretofore referred to, il~stitutetl by Mrs. J .  IZ. 
Robinette, or tlisnlissed." We think the actioli, or sumrnary proceeding. 
s1iould l i a ~ e  hc(vi consolidated ant1 not disniiwcd, i u~dc r  tlic. facat.: : I I I ( ~  

circurristances of this cast,. 
I n  IST. C. Practice & Procedurc in ( ' i r i l  Cast,- (31cIntos11)) a t  1 1  

536-7, part  section 506, I S  tlic f o l l o ~ i ~ l g :  ",I r o l l ~ o I i ~ l ; \ t i o ~ ~  is the oppo~ i t (  
of a severance, and cousists iii rolribilii~lg two or n1orcx actions into on(, 
for trial. T l i i l c  tlicw is no statute regulating it, tlw poner is rc~og11i7c~l 
: ~ n d  frequently escrc&d by the rourts. 'The object of col~solitlati~lg trio 

or mow actious is to avoid a multiplicity of suits, to guard agai:~-t 
oppresqion or abusc, to prcrent delay, :ind especially to sax c ulmccdcwr? 
cost or c,spense; ill short, the attainmi'l~t of justic(> v i t h  the 1 ~ a ~ t  ( \  

pense alid vesatioli to tlic parties litigant. Consoliclatio~~, hov (.I P I .  1- 

i i ~ ~ p r o l ~ e r ,  where tl~cz conduct of tlir i2ausr will be er~iharrassc~tl, or ( W I I I -  

plicatiorrs or prc,jutlict, nil1 r ~ s u l t ,  \+llicli u i l l  injuriously affwt tli,. 
r~gl i t s  of the parties.' " *It p. 335, part  wction 507, we find: "J~horc  
seleral actions ~ e r c  brought by differmt creditors to set aside a f r : iu t l~~ 
lent co11rcyarlcc ant1 to rcwali tlie property of tlic common debtor, : I I I I I  
tlicw n as  s conflict ;I? to the rights of the rrcclitors in the propert). 
or the court a p p o i ~ t e d  a rcccixer to take charge of the property, : I I I  

order was made to coiirolitlate the actions into :L geni>ral creditor's wi t .  
prcsrrrilig thc priorities or preferi'nces nhicli eac-11 creditor had ;i(. 
quiretl; ant1 tllcl wmc practice TI as follo\r ed ill avtiolls by ueciitor- 
:~g:rilist an irlsol~ w t  corporatiol~. This could be co~sidcretl as combining 
2111 tlicx actions into o w ,  a general crrtlitor's suit in n liirli all might havc 
u ~ ~ i t w l  ill the begilinilig, or as :L c*ombi~~ation of jndgn~c>l~t creditor'. 
suits in 11 hich the rights of each creditor is prcscrrcd. JVhcre all act iu~i 
war brought to sct aside a dectl to laud for fraud, a brcorid actioil fol 
the po"e5sion of t l~ t ,  la l~d,  autl a third for the allotrr~out of (loner i r ~  t l ~ l  
land, a coi~solidatlori was ordered, so that all the right- could hc iitl- 
justed a t  one time." 

This  was a summary proceeding, u d e r  C. S., :356, agaiiiqt the clcrh 
of the Superior Court of Catanha  County, and defelitlant Uliitecl State- 
Fidelity and Guaranty Company, his bolidsmeil. The  plaintiff relie5 
chirfly on 9. c. (;ant,  201 S. U., 211. We think that  case distiugiiishilhlt 
from the present one. The judgment of the court below i i  

Reversed. 

STACY, C. J., took no part  in the consideratio11 or decision of this cahci. 
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MRS. REID P. LYON v. W. H. 1,YON. 

(Filed 1 November, 1933.) 

Automobilrs E L H u s b a n d  held not liable for injury to wife driving 
family car for defective condition of car in absenca of knowledge of 
defect. 

Where a husband owns an automobile for family use and the wife 
sustains a personal injury while driving ulmn a highway, and brings ac- 
tion against her liusband for damages, alleging his failure to inspect the 
car and not keeping it in a safe and suitable condition as  the cause of the 
injury she has sustained, a demurrer to the cc mplaint is  proper y sus- 
tained in the absence of allegation that the husband Itnew of the defective 
cmditirn and fai ed to warn his nife, their relation in this respect being 
analogous to that of principal and agent or master and servant, the latter 
having the samr opportunity of discovering the defect before using the 
car. 

.IFPEAL by plaintiff f r o m  Grady, J., a t  M a r c h  'Term, 1933, of 
J o r ~ s s ~ o s .  ,\ffirmed. 

T h e  plaintiff in th i s  action is iiow and  was on 5 May,  1932, the wife 
of the defenda~i t .  S h e  and  the tlefendant a r e  now a r d  were on said 
d a y  residents of tht> town of Smithfield, i n  Johnston County,  N o r t h  
carol in^. 

I n  her  c o r n p l a i ~ ~ t ,  x s  t h r  cause of action on which she seeks to  recover 
of the clefelidant, t h e  plaintiff alleges : 

"3. T h a t  on 5 May, 1032, and f o r  some t ime prior  thereto, tlir dc- 
fwidant was the ownm of a Buick automobile, which he maintained and 
kept f o r  t h e  pleasure of the plaintiff and other memhcrc, of their  fami ly  
: ~ n d  friends, to he u s ~ d  by tlie plaintiff whenever she desired tlie same. 

4. T h a t  on 5 May,  193.2, the defendant placed the said Buick auto- 
mobile f o r  the use of plaintiff a n d  one of her  f r iends i n  making  a t r i p  
f rom t h c  tolr.11 of Smithfield to  the  ci ty  of Raleigh. T h a t  plaintiff was 
proceeding along i n  said automobile aild operat ing the same i n  a care- 
ful  and  prudent  niannrr ,  on S t a t e  H i g h m y  S o .  10, and  wheil about two 
miles south of the eity of Raleigh, a t  about 11 o'clock i n  the  d a y  time, 
rhe t i re  on the  r ight-hand r e a r  n.liecl of said automobile punctured,  
: ~ n t l  plaintiff imrncdiately at tempted to stop the said automobile. 

5 .  T h a t  imr~icxliately upon  ascertaining t h a t  t h e  t i l e  011 said auto- 
lllobile h a d  become flat, and  t h a t  it  n7as i i twssary that t h e  automobile 
Iw stopped, and  the t i re  changed, the plaintiff promptly at tempted to 
app ly  the  bralies a n d  to br ing tlie auiomobile to a ful l  s l o p ;  t h a t  shortly 
a f te r  i t  became flat, the said tire, as  plaintiff now believes, e i ther  came 
off of the  wheel, o r  the  wheel locked, o r  something wrong happened, and  
when she attempted to app ly  the brakes and stop said automobile, tlie 
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brakes failed to  work properly, and they did not check the  speed of 
said automobile. T h a t  a t  the t ime said t i re  became flat, a n d  t h e  plaintiff 
realized t h a t  immediate  repairs  to o r  change of said t i re  n e r e  necessary. 
the said automobile was proceeding along on the  right-haucl side of the  
road, a t  a reasonable rate  of speed, and with due  care, but directly a f te r  
the  said t i re  became flat, and  it  was apparen t  t o  her  tha t  thc brake- 
n c r c  not i n  proper  v o r k i ~ l g  conditiou, and tha t  sh(, c.ol11tl uot stop snit1 
automobile, mld that  the  mechanical c o ~ ~ d i t i o t l  of .ail1 automobile n a b  
such tha t  she could not coutrol t h ~  qan-w, 4 i ( x  c.~~dt>avoretl to  keep snit1 
automobile on the  right-liand side of the  road, hut on account of thc 
negligent coildition of said autornobilc, n h e n  the  brakes failed to chec'k 
its speed, i t  r a n  for  some distance un t i l  i ts  mo~i lc~ i tu rn  W R S  such that 
it  suddenly lurched f r o m  onc side of the  road to the otlier, and a s  shct 
now believes, one or  morc of t h r  wheels locked, o r  the  ' i tc~~~.l i l ( r  wtial. 

a. 
became out of adjustment  to such extent tha t  s h r  \ \ a s  ill a rno\-llip 
automobile, which was i n  such negligent mechanical contlition thai  
?he n a s  powerless to control the sarnc, and t h a t  saitl autornobilc finall> 
r a n  off a high embanltment, oil the r ight-hand side of the  hipliwag a1111 
turned over, and that  on account of the negligence of the tlefendnni. 
plaintiff was seriously and  painful ly injurcd arid damaged." 

The. plaintiff fu r t l i i~ r  alleges tha t  she n a s  i l ~ j u r t d  and  damaged b> 
tht> iiegligrnce of thc c l c f e ~ ~ d a ~ l t ,  "for tha t  he nepligcntly nlai~ltainc'cl 
xntl placed a t  i h c  usc. and disposal of tlic plaiiltiff, autl f o r  licr plcasurv. . . 
a fami ly  automobile, and il~steatl  of constantly inspect i t~g arid rcpairnig 
wit1 au ton iob i l~ ,  arid keeping it  i n  a safc  and suitablc condition for  thc 
p l e a ~ u r e  arid (,on\ cwicrit use of plaintiff,  the  saitl deft~ntlallt ncgligcntl> 
failed to haxc the said autoriiobile inspectctl f rom t i~r lc  to t ime ailtl to 
know tha t  i t  \ \ a \  i n  proper mecliauic:d c o n t l i t i o ~ ~  :11rc1 safc  fo r  us(!: 
and for  t h a t  tlie defentlailt n ~ g l i g e n t l y  f a i l < d  to c q u i ~ )  said autolnobilc 
with proper  tires, tubes and  r i m s ;  and in tha t  11e ~ lcg l ige i~ t ly  mailltainetl 
ant1 used upon said automobile a n  old tire, tube aiitl r i m  herein specifi- 
cally complained of ; ant1 for  tha t  thc defentlalit ~ i e g l i g c l i t l ~  failed tcl 
have said autonlobile equip~-,cd and  r n a i ~ ~ t a i n e d  nit11 safe ant1 adequatct 
brakes, so tliat said automobile could bc controlled by sanic;  and f o ~  
that  the defenda i~ t  negligently failed to keep tlie ~vliccls, steering gear. 
and otlier mechauical par t s  of said automobilr i n  surh  i*ondit io~i  f o r  ust .  
so tliat the  said automobile could be properly coiltrollctl, illstead of 
same lurching f rom oiie side of the  road to t h e  other, and rendering 
the occupants of said automobile ut ter ly helpless; ailtl f o r  that  thc 
tlefeuciant negligcmtly placed i n  the  liantls of the plaintiff a fami ly  auto-  
mobile, fo r  her  pleasure, and  said automobile a t  t h e  timi. herein coln- 
plaincd of, a s  the  plaintiff is now advised, informed alld believes, wa> 
in such negligent condition tha t  i t  n a s  a meuace to the life and limbs 
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of the plaintiff, and all unfit, unsafe and highly daugerous instrumelital- 
ity and unsuited for use, a d  by reason of the negligence of the defend- 
:ult as aforesaid, the plaintiff has been seriously and piinfullv irljured 
to her great damage, to wit, i n  the sum of $26,000." 

The defelldaut, in apt time, demurred to the complaii~t on thc ground 
that the facts stated therein art' not silffivi(wt to  const tute a causc of 
:letion, for  that : 

" (a )  The c o m p l a i ~ ~ t  docs not allege any legal duty or obligation 011 

t11c part  of tlic defenilant to furnish or proritle for plciutiff ally auto- 
~ ~ ~ o b i l e ,  or the particular automobile referred to, either generally or at 
t l ~ c  particular time refelwd to in the complaint; 

( b )  I t  is not alleged ill tlie complaint that  the alleged defects in said 
automobile esistcd a t  the time when the defendant gave to the plaintiff 
pcrmissiol~, aiitl wheil plaii~tiff, pursuant to such permission, took and 
btlgan to use the same, and/or that a t  said time defenlaut  had actual 
knowledge of the defrcts comp1aint.d of and failed to notify or war11 
~)lailitiff of the same." 

The demurrer was sustained anti the action disn~issed. Thc~ plaintiff 
:~pl)caleti to tho Su1)reme Court. 

C o s s o ~ ,  J .  I t  is well sclttled as the la\\. ill this Statc that where a 
l~usbi~nd owlis all auton~obile, which lie keeps and rnaii~tains for use by 
l ~ i s  wife for l ~ e r  pleasure, and the wife while driving the automobile, 
Iy her negligelice causes injuries to a third person, such person may 
recover of the husband dan~ages  for his iiijuries. Gcss u .  Wiiliams, 
196 S. C., 213, 143 S.  E., 169. I n  the opiniori in that case, it  is said 
rllat in contemplation of law tlie iiegligence of the wife is imputed to 
tlir husband. 111 such case, tlie liability of the husband to the injured 
pclrson is predicated upon the principle of respondear superior. The 
\\if?, as the driver of the automobile, is the representative of the hus- 
I)ai~ti, and altliougli shc is drir ing tlie autonlobile for her pleasure, is 
oi~gnged ill his busiiiess, while drir ing the automobile for the purposes 
of its ownership. The  relationship between the husband and the wife, 
with respect to the automobile, is  analogous to that  of master aud 
.;ervant, or principal aud agent, aud not that  of bailor and bailee. The  
liability of the husband to the third person who was injured by the 
~iegligence of the wife, arises out of his relationship to her, with respect 
to the automobile, which she was driving a t  the time of the injury. 
This relationship is said to  be that of master and servmt,  or principal 
: ~ n d  agent. The so-called "fauiily purpose doctrine," which is recognized 
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a n d  applied ill this  S t a t r  fo r  tli t~ protection of third I w w u s ,  is fou~rdctl 
upon th i s  principle. 

I n  t h e  instant  cast3, tllc ulf(3 uliile driving the autonlohiltl n h i c h  ~ c a .  
owlled by her  husbaud and kept by hi111 for  licr IIW a n d  f o r  l i r r  pleasurt~.  
suffered personal i ~ ~ j u r i e s ,  wliicli i t  is allrgetl nc3re r a u w l  by tlir~ tlcfctd- 
tive condition of t h r  autonlobile. 111 the  ahscwcc. of allegations tha t  the. 
husband knew of such condition, and  with suclr Inro\vlr~lgc failetl to a n r l l  
his n i f e  of the  danger  of using thc a u t o n l o l ~ i l ~ ,  alrtl of fiwtlier allega- 
tions tha t  the  wifc did ]lot lwon  wlitl c ~ ~ u l i l  llot by ~ ~ c ~ a ~ o l ~ a l ) l t ~  i t r spcc t ia~~  
have discovered such defects, 110 conustL of : i c t i o ~ ~  is alligc.tl ill thr, colrl- 
p h i n t .  See Plasikou sX i c. - 1  r71u\. 92 Cotrn., 236, 103 A\tl . .  641, L. R. *I.. 
1918E,  41.5. I n  tha t  case it  is  held tha t  ail e~ i i l ) lo jc~r  i> rurdcr no ilut\  
to  warn  a n  emplogee of ctaiigcrs which a r e  obrious. o r  to i r~s t ruc t  hill1 
n i t h  respect t o  matters  nhicl i  h e  niag fa i r ly  be supl)ostd to nldrrstancl 
T h i s  principle of law was  applied i n  tha t  case, nlierc. i t  was hcltl that  ; I  

rhauffeur  could not recover of his  eniploycr darnages f o r  p ~ r s o n a l  ill- 
juries sufiered by h im as t h e  result of t h e  t l c f r c t i ~ e  contlitio~r of t l ~ o  
automobile u h i c h  he was dr iving for  his  imploycr .  111 the ilihta~lt cast.  
:t f a i r  iutcrpretat ion of the allegations of the conlplaint juctify a n  appl i-  
eation of this priliciple. 011 the  facts  alleged i n  the c o ~ i i p l a i ~ ~ t ,  the p l a i ~ l -  
tiff had  equal if not greater  opportuni t ies  t o  t l isco~ c r  tlw : ~ i l ( ~ p t ~ l  defrct. 
in t h e  automobile a s  t h e  defendant. I f  t h e  defects n e r e  not o b ~ i o u s  ant1 
could not h a r e  bee11 discovered by the  plaintif?', upou n reasonable ill- 
spection of the  automobile, before the accident, tlitw it  follows th:\t t h y  
could not have been discovered by the  t l r fni t la~rt  upon .uch i~lspwtiolr .  
There  is  no error  in  the judgnieirt. 

Alffirmed. 

(Filed 1 Sovember. 1933.) 

1. Railroads D d-Ihirer Palling aslcq) and running car into piel. of 
underpass held not entitlcd to recover of railroad company. 

The evidence tended to shon that the driver c~f  a n  automobile fell 
asleep and ran his car into a voncrete 1rill:lr sulqwrtinq :I milroad trestle 
over a highway underpass, and that there was a distance of 10% or 11 
feet on either side of the concrete pillar for the passage of traffic. Held. 
the driver may not recover from the railroad company for injuries re 
sulting to him from the accident. 
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2. Automobiles C j-Negligence of drivrr in running car into pier of 
nnderpass held to bar recovery against railroad by guest's admin- 
istrator. 

The evidence tended to show that concrete pillars were constructed to 
support n railroad trestle over a hiqhway underpaw, that the center pillar 
stood in the middle of the highway with a distance of 10y2 or 11 feet 
on either side for the passage of traffic, that the pillar had reflectors 
placed on it by the State Hichway Commission, thnt the Hichmay Cam- 
mission had approred the plans for the underpass, and that the driver of 
a car in which plaintiff's intestate was ridin.: as  a quest, fell as'eep and 
ran the car into the pillar, resulting in the death of plaintiff's intestate. 
Held ,  the negligence of the driver was active, while the negligence of the 
railroad company, if any, in the construction of the underpass was passive, 
and the driver's negligence i s  held to be the sole proximate cause of the 
accident harrinq n recrrery against the railroad compan,g for the guest's 
death, and rendering it unnecessary to decide whether defendant railroad 
company could be he'd liable for negliqent construction of the underpass 
in view of its approval by the State Highway Commission. 

3. Pleadings G c- 
An allegation that the negligence of defendant railroad company in 

mnintainin,g an underpass in an unsafe caondition was "w~nton"  is R mere 
conclusion of the pleader. 

4. Appeal and EPI*OI' J g- 
W11ere actions are correctly nonsuited, other esceptions of record need 

not be considered. 

. \PPEAL by plaintiffs f r o m  Grady, J., a t  M a p  Term,  1!)33, of PITT. 
Civil actions by owner and  d r i r e r  of automobile a n d  administratr ix  

of invited guest to  recover damages ( 1 )  f o r  injur ies  sust,iined by owner 
and driver, and  ( 2 )  f o r  death of in r i t ed  guest, both alleged to have been 
caused by the n r o n g f u l  act,  neglect o r  dcfaul t  of the  defendant, and  as  
the two causes of action arose out of the same collision 01 the same state  
of facts, fo r  c*oure~lience, they were consolidated and  tried together. 
Fleming z.. Hollmnan, 190 S. C., 449, 130  S. E., 171. 

T h e  detcrminat i re  facts  a r e  these : Sta te  Highway No.  '30 passes under  
tllc tracks of the  defendant rai l road just west of t h e  town of Williamston, 
this State .  I n  1923, pursuant  to  plans approved by the  ( s ta te  H i g h w a y  
Commission, the  defendant reconstructed or  rebuilt thic, underpass, or 
the trestle over the hard-surfaced road, and,  i n  doing so, erected center 
piers, of two or  three feet i n  width, f o r  the support  of i t s  t rack o r  
trestle, leaving a d r i reway  011 e i ther  side of 101/2 or 11 feet. T h e  road- 
way is approximat~1;v 24 feet wide for  a distance of about 96 feet before 
reaching t h e  nntlcrpass. T h e  center piers or posts a r e  not lighted, though 
they a r e  equipped with reflectors, placed upon them by the S t a t e  H i g h -  
way Commission. 

On the  night  of 4 - lugust ,  1929, about 1 8  :30 a m . ,  t h e  plaintiff, 
Jacob  C. W i l l i a n ~ s ,  was dr iving h i s  F o r d  autonlobile along said high- 
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way, with Heber C. Baker, a11 invited guest, sitting 011 the front sear 
with him. Jus t  before rcaching said untlerpas>. Williams ft.11 aslrejl 
and ran  his autonlobile into the cr3ntrr column, i n j n r i ~ ~ g  himsrlf anti 
his car and killing his guest. Hr testified that lie "dozr~l off" or "fr>ll 
uslecp tenlporarilg" at a poilit 200 or 300 f c ~ t  from tllr ii~itlcrp:t~s, ant1 
"u hen I last remcnl1)er drivilig before I fell aslccy, 1 was tlriring about 
55 miles per hour." H r  f u r t h ~ r  said that hc saw t h ~  lights of Wil 
liamstori before lie "ncrit to slecp, and n a b  elltirely fauliliar with tl~c 
route." Hr could not iay whethrr the t1ec~c~;lwl n n i  ailcry 01. w n  hi111 
sleeping. 

Upon these, the facts chiefly p c r t i i ~ e ~ ~ t ,  thr, ac.tii~l~s \\t3rtB tliw~isscd a. 
in cases of i~olisuit,  and from thc jur lgmei~t~  c i ~ t ~ r c d .  tht. plaintiff. 
appeal, assigning errors. 

Julius Broun f o r  plain/;#,\. 
Thomas ITJ .  Davis, 17. E.  Phelps n ~ c l  J f u t L , ~ t r ~ ~  'I- Korlwtrtc for t l t ~  

f e n k n f .  

STACY, C. J .  That  the driver of the automobile, n h o  fell aslccp ant1 
ran his car  into the center post, injuring himself and lrillil~g his  corn- 
pa~iion,  carmot recover is too plain for debate. Blood I , .  Adorns, 169 
N. E. (Mass.), 412; P o f z  1 ) .  Wdliams,  153 Atl. (Comi.). 21  1 ITe w;rL 
not dr i r iug  aloug a street which abruptly tcrmimtetl in a river without 
barricade or lights as was the case in llTillis c. S e ~ r  H P I . ~ ,  I 9 1  x. C.. 
507, 132 S .  E., 286. S o r  was he u~lfanii l iar  ~ ~ i t h  tlir. road. Thcrc arc2 
none so blind as those who ha\  e eyes and will lint s r ~ .  f ~ ' ~ r t . \ l  r . .  *lIcv-7 ~ t f .  
190 N .  C., 397, 130 S. E., 40. The  law iq ]lot a b l ~  to  hclp I~irri. 
Harrison u. R. R., 19-1 N. C., 656, 140 S. E., 5'38. 

It is equally clear, \be th i l~k,  that  the riegligencr of tlw tlrilc.1. \ \ a s  tht 
sole, proximate cdause of plaintiff's intestate's death. H / t ! t z a ~ c /  1 . .  I?. li. 
202 N. C., 489, 163 S. E., 355; Uc?mult 1 . .  R. K.. 197 S. ('.. 71s. 
150 S. E., 361. 

Such was the lloldiug of the Louisima Court of ALpptd,  N t  t i c /  L 

Ill. Cent. R. Co., 147 So., 378, on a state of facts identical in priniaiplc 
with those of the presc~lt caw, nllrrc .Jntlltw., ./.. tlcli\ wing the opiniol~ 
of the Court, took occas io~~  to say:  

"It must be conceded tliat, if tlierc h:d been I I ~  celltcr pier thcrc 
could have been 110 collisio~i tlierenith, but it does iiot follow that, bc- 
cause there was a pier, its prescslice can he .iaitl to I i a ~ e  IJC~PII tht' 111.o~ 
imate cause of the collision. I t  might a s  n (111 be said tliat, had the trucb 
not been manufactured, it could iiot 1ln\c1 ruii illto the pier, and that 
therefore the inanufactnrr~s ,  1)wauv thry nm(le the truck, nro chargcabl,~ 
with the accident. 

"There must be overhead trestles, and there must bc other  obstruction^ 
liear highways without r h i c h  all such highn ays would of course, bc more 



d c .  I f  all roads could be absolutely straight a t d  caoultl t e  built without 
:nly structures of any lriad on or near them, of coursc tllcrc would be 
f m ~  accidents, but it docs not follow that tlioscl who bliiltl roads with 
cdurl rs in t l i r l~l ,  or those wlio ma i~ i t a in  uccesuary objerts w a r  them, arcs 
liable for :ill nccit lc~~ts ill which such curr rs  or such obstructiol~s arc1 
rcmotcly co~lc.cr~~cd.  That  tlw nirrc fact that the roaclnay would bc~ 
wfer  without such 1)icrs does not render a railroad owling such piers 
liable was licld ill a case closely rescmbl i~~g this, T P I I I I ( ~ , ~ ~ P  C e n t ~ u l  
lltrilcc~jy ( ' 0 .  c. I l u ~ c  ocX ' s  A d m i n i s f r u f r i m ,  245 Ky., 426,  33 S. W. (2rl) .  
708, 110, in wliicl~ the Court said:  'Measurii~g thc duty as of the time 
of tllr accitlt~llt, it is difficult to perceive any negl igc~~cr  OII the part  of tlw 
tlcfrndant to h a w  bern established. The c o ~ l t l i t i o ~ ~  tliscloscd in the record 
ww not intriusic:~llg tlallgerous or hnzudous.  Thc  spaccL betwee11 the 
[)i(~rh was practicdly tlie s a w b  xs the> pa\r t l  sur faw o '  thc highway. 
., I lw approach to it I\ as ~ o t  abrupt or sutldeit. Thc  situation was ~ i s ib l r )  
f o ~  such a c1ista11c.e as nould cnable any o11cl traveling at a rcasouahl(2 
lattL of spertl to 1)rillg his car to a conipletc. stol) if that sl~oultl ~ C C O I I I ( *  

Ilwessary. The railroacl caoliil)aiiy has but cwwised it<, lrgal powerh, 
;nit1 docs llot al)pcar from this record to 11ave r io la te l  any duty it1 
cwct i~lg  or maiiltaillii~g the viaduct, or in meeting the require~~ienth 
\\111(~11 ordi~lary  use of t l i ~  liighway by t l i o s ~  exercising due care for their 
ow11 safety anti security demands, al thougl~ perhaps the liigh~vay may bt> 
IPS< safe 21t the p o i ~ ~ t  than it would if tliere w r c .  no railroad crossing 
t l i c w .  Tlie Illerr> occurrelict' of an  ui~fortunate accident a t  the place ib 
ltot s u f i c i ~ u t  to rcquire tho payntwt of damages by tlic railroad conl- 
pa11y. The  Court i q  of tlie opinion that t11(> verdict is flagrantly agaitlst 
thcl rvidencc.' 

"The question to  clctrrn~ined is wlietl~er tlic obstruction proximately 
c*;ru~etl the a c d c ~ ~ t ,  or wli( l th(~ tlir. cause was somc3 inclcl)rudclit, intrr-  
\ . t , ~ ~ i ~ i g  act of sorw olLe clse, \vliich :rct, ill the, eyes of t11e l an ,  was tlw 
;wtual or prosiiu:~tc~ causo. . . . 

"\Ye may likcwisc say lierc. that gr:ultiug that the railroad compauy 
was: ~iegligent iu permitting tlic pier to be erected in tile highway (wliicli 
rannot be granted as a matter of fact) ,  could it b~ rcasoi~ably appre- 
lw~ided or forcseci~ that a pcrsoli would approticli ill all automobile with- 
out lnaiutaini~lg the slightest loolrout ahcad?  I t  is not lo be presumed 
that a person will ol)eratcl all automobile without looking alieatl any 
more than it is  to be l~resurncd that  a person will operate one a t  a 
sl)eed. i n  excess of legal limits. I f ,  in the one case, thc rxkless speed is 
the proximate c.auscl of the acciclcnt and tlic obstruction only inc ide~~ ta l ,  
why cannot it be said in the otlier that the failure to look is the prox- 
~ r ~ ~ a t e  cause and the obstruction merely incidental?" 

l ' l i ~ ~  couclusio~~s reached by thc Louisiana Court arc. hupportcd by our 
own decisions, H i u ~ z a ~ l f  r .  R. I?., viprn. I I ~ r m n l a  2'. R. T:., supra,  as well 
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:IS by t h o s ~  of otllcr j u r i s d i c t i o ~ ~ s .  D a ~ ~ i , .  A g e n f ,  t . Schrocder ,  291 F.. 
1 7 ;  Pugh u. CYi f ! /  of Cu i t l e lmrg ,  214 Ky., 312, 283 S. W., 89 ;  Lind c. 
( h a f  A-ol-fhern By. ( ' 0 . .  214 N. MT. ( N i m i . ) ,  763. 

Whether  the drfendant  could he held liable f o r  negligent ( w i ~ s t r u c t i o ~ ~  
of t h e  underp:tss, ill r-icn of its approval  of the  S t a t e  II igl iway ('ommis- 
4 o n ,  we makc  110 definite ruling, as  it is uinreccssary to do so 011 tho 
present record. 111 a n y  cX\-nlt, t l i ~  ~legligt,nce of the clefelltlant, if any.  
11-as only I ~ a s s i ~  t'. w l t i l ~ ~  tlrat of thc d r i w r  of the automobil(. n as  active. " A 

a ~ l d  must  be wgardvtl as  the sole, proximate cauqr of plai~ltiff 's ill- 
testate's deatll. Kriyrnrrrc I * .  ('orrsf. C'o., 192 I\'. C., 791, 136 S. E.. 135. 
T h c  allegation tha t  tlie ~legligellcc of the tlefc~itlant in  coirstructing a11t1 
~ l ia in ta in ing  said u l ~ d r q , a s s  ill : I I I  u n l a n f u l  n i a l i w r  naq "wantnu" i*  

There  a r e  ot11c.r c ~ x c e p t i o ~ ~ s  aplwarilig on tlic. recortl, 1 ~ u t  a s  the ucztiol~\ 
~ r r e  properly tlisriiissetl as  ill rascs of  ions suit, they arc, ]lot rcgartlctl a <  
lllaterial, but a rc  moot, lience not determined. 

.Iffirnled. 

As a general rulr, joint and separate debts, o l  delJb accruing in different 
rights, are  not allowed to be set off against each other, due to want of 
mutuality. 

2. Banks and 1Lnlting H rl - Partnership acconnt mnq not be set off 
against debt clue insolvent bank by membei- of partnership. 

A partnershil) deposit may not be set off against a debt due the 
bank b~ one of the partners upon demand of both partners made after 
the iniolrency of thr  I)anlc, the tlemand being in cffcct an azqignment of 
the deposit after inwlrencg, entitlinr the assigncv only to a pro rnt.r 
distribution in the bank's assets. 

3. Same--Unexercised licellse to bank cashier to chargv partner's debt t o  
partnership account held not, to a f f ~ c t  right to wt-off. 

The fact that the cashier of a bank is given license to charge a debt due 
the bank by a member of a partnership to tlie partnership accou~lt a t  any 
timr does not affect the rule that after insolrency of the bank the partner- 
ship account may not be used a s  an off-set against one partner's debt to the 
bauk, the l i cenv  not having Iwrn rxc.rc4sed while the. cnshicr had nn- 
thority to act. 
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Petition filed in insolvent bank liquidation by partners to  set off 
partnership deposit against individual iudcbtedness of one of thc 

The petitiou was heard by the court, without thc intervention of :I 

jury, upon facts agreed or found without objection: 
1. Tha t  Bank of Sampson, a State banking corporation, was placed 

in the hands of the defendant as liquidating agent, on account of in- 
solvency, 22 June ,  1931. 

2. The  Clinton Hardware Coniparly, a solrrnt partnrrship composetl 
of R. H. and H. J. Hubbard, both of whom are  also solrent, had on 
deposit with said bank a t  the time of its closing the sum of $454.98. 

3. One of the partners, R. H. Hubbard, is indebted to the Bank of 
Sampson, by note given long before its insolvency, in the sum of $500. 

the time of the original cxecution of said note (subsequently re- 
liewed from time to  t ime),  "R. H. Hubbard gave the cashier of the bank 
license to charge the note to the partnershir) deposit any time the bank 
should need the money, by making the following s t ~ t c m e n t  to thr. 
cashier: 'At any time the bank needs the  money, you c , ~ n  draw on thc 
partnership account a t  the bank and pay the note.' The other partner, 
H. J. Hubbard, was aware of the above license to charge the note to - 

the partnership deposit." 
4. A t  various times while this note, or a reiiewal thereof, was out- 

standing, the credit balance of the partnership deposit fell below thct 
amount of said note, and a t  one time mas overdrawn, 3ut the average 
balance was more than the amount of said note. 

5. Both members of the part~iership firm ha re  denlanded that  the 
partnership deposit of $454.98 be set off against the individual indebt- 
edness of R. H. Hubbard represented by tht. $500 note. 

The  court being of opinion that  the petitioners are not entitled to 
the set-off demanded, dismissed the petition, and they appeal. 

STACY, C. J. Depositors who arc  also borrowers are allowed to  set off 
their deposits in closed banks a g a i ~ ~ s t  their obligations to said banks, 
because both claims exist between thra same parties and in the same right. 
In re B a n k ,  201 K. C., 472, 168 S. E., 676; C1obwn u.  Carstarphen 
194 K. C., 368, 139 S. E., 596; 11'zlliartrs c.  Coleman,  190 N. C., 368, 
129 S. E., 818; L)ocis u. Ll l fy .  C'o., 114 S. C., 321, 19 S .  E., 371; Note: 
2 3  A. L. R., 938; 3 R. C. L., 529; 7 C. J . ,  745. But  this is as f a r  as  the 
doctrine of set-off has beell applied in the liquidation of nsolvent banks. 
I n d e m n i f y  Co. v. C o ~ p .  Corn., 197 N. C., 562, 150 S. E. ,  6 ;  7 C. J., 638. 
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Ordinarily, a partnership account may not be set off against the indi- 
I itlual indebt~dness of one of the partners even as between solrent 
~ l ~ b t o r s  and creditors, because of the absence of mutuality. f l odg in  c. 
Rank, 124 K. C., 540, 32 S .  E., 887; Sfrauss  v. Frederick., 91 N .  C., 121. 
1 forfiori, such set-off would not be available after insolvency when the 

rights of third llarties have intervened. 34 Cyc., 736-737; 57 C. J., 464. 
Mutuality is  esqential to set-off. Dameivn  u.  Carpenier, 190 K. C., 595, 
I30 S. E., 328; Bank 2.. Tlrinslow, 193 K. C., 470, 137 S. E., 320. "Such 
right of sct-off only exists between the same parties and i11 the same 
right." ddama 1 ' .  Bunk,  113 N. C., 332, 18 S. E., 513. "Vhere the 
ilehts a re  not tlue to and from the same persons in the same capacity th r  
right of set-off does not exist." 7 C. J., 745. 

I n  Cotton 7>. Eran5, 21 S. C., 284, suit was brought against a partner- 
,hip firm by irssigi~re of insolrent creditor. Thc defeiidaiit sought to 
qet off an  individual claim of one of the partners against the assignor: 
t I ~ l d  that  such a art-off n a s  not good against the claim of the assignrc 
\\here there had been an assignmei~t to borla ficlc creditors. 

As a gencral i d e ,  joint and separatc debts, or debts accruing in dif- 
ferent rights, arcL 11ot allonecl to be set off against each other, due to 
\ \ant  of mutuality. 34 C'yc.. 727; 37 C. ,T., 462. The practice may bc' 
otlicrwise in Pr~ii~isyl\-:tnia, J l o n f z  u. N o r r ~ u ,  89 Pa., 392, and Maine, 
Cullins v. C'utrrpbcil. 97 M\ir., 2 3 ,  33 Ll., 837, 94 ,I. S. R., 438. 

Speaking to the idnitical question, here presented, ill E'raJicX L>. Coei l r  

1)'Alene UanX d. ' I 'T u,f (lo.,  35 Idaho, 749, 208 Pac., 833, 27 Ll. L. R., 
110, Budge, b., deli\ eriilg the opinion of the Court, said : 

"We are of tlie o p i ~ i i o i ~  that  thc court n a s  riglit in liolding that the 
ileposit nhich  stood to the credit of the firin of Rced and Bouglltoi~ 
could not be s ~ t  off against the individual indebtdness of either Reed or 
Boughton, by tlir, special deputy. TIT(, think the rule to be as stated 
in tlie case of Re T7an Lll len,  37 Barb., 223, at 230, 231 : 'Where the 
ilebts a re  not due to aud from the same persons ill the same capacity, thr, 
right of set-off does not exist. Therefore. nhert., on the oilc side, thc 
ilebt due to tlic baiilr is tlue from a firm, . . . and thr  credit be- 
longs to an indivitlual, or v iw  rersa, equity does not require or justify 
,111 application of the rule of set-off. I t  caullot bc said, in any just sensr. 
that these are mutual debts or credits. . . . Tlie rights of the re- 
~aeiver become fixed at the time of his appointmei~t;  the rights of credi- 
tors of the bank represented by him then attach. . . . Parties must 
starid or fall by the condition of things in cxisteiice a t  the time of the 
~ppo in tmen t  of the receiver, unlehs special equitics exist.' 

"The question presented here seems to 11x7 e been squarely passed upon 
in the case of International B a d ,  T .  Jones, 119 Ill., 407, 9 N. E., 883, 
whwe tllc Court said : 'The general rule is that  a bank has a right of 
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set-off, as  against a deposit, only when the individual, who is both 
depositor and debtor, stands in  both these characters alike, in precisel>- 
the same relation, and on precisely the same. footing t o ~ i a r d s  the bank. 
and helwe a n  indiridual deposit cannot be set off against a partnershilt 
debt.' 

"The converse rule is likewise true, that  a partnership deposit cannot 
be set off against an individual debt. Neither, i n  our 3pinion, do thc 
facts in this case fall within the exception, to the effect that  the rul(2 
that mutuality is essential to the validity of a set-off does not appl,v 
where it is  necessary to allow a set-off to do complete quit., or  to prr- 
vent irremediable illjustice. The  firm of R w d  and Boughton were de- 
positors along with other depositors, and will suffer no greater injustice. 
in so f a r  as their deposit is  concerned, than others like situated." 

I t  is  true that  a creditor or depositor may a s ~ i g n  hie claim against, 
or deposit in, an  illsolvent bank, but the assignee woultl take only t h ~  
right assigned, ;, e., the right to share pro rata with others of his class 
in the distribution of the %rust estate. Brous?r I.. Rritfaitt 84 K. C., 552. 
And if the assignee is himself a debtor of the bank, he will not b(, 
allowed to use the assigned claim as a set-off. Cojnr. of 13anks v. White,. 
602 N. C., 311, 162 S .  E., 736; Davis v. Mfg. Co., supra. For, to do so 
would be to give the assignee a greater right t h a l ~  the assignor had. 
Brown v. Bri f ta in ,  supra; 7 C. J., 746. 

The demand of both partners that  the part~lersliip account be set off 
against the individual indebtedness of one of the partners is no morch 
than an assignmelit of the partnership account to the indiridual  partner : 
and a s  the individual partner or assignee here is  already a debtor of 
the bank, he may not use the claim so assigned as a set-off. Williams 2%. 

Williams, 192 K. C., 406, 135 S. E., 39 ;  Dal:is 1 % .  X f g .  L'o., supra. 
I n  a South Carolina case, Bank u. Allen, 146 S .  C., 167, 143 S. E.. 

646, practically on all-fours with the one a t  bar, it was held (as  stated 
in 2 and 3 head-notes) : 

2. "A debtor of a n  insolvent b a i ~ k  ai l1 not be permitted to set off 
against his debt a claim for d ~ p o s i t  assigned to him after insolvency of 
bank. 

3. "Assignment of interest in partii(mhip deposit to psrtner indebted 
to bank, made after bank's insolvency, did not give to asiignee the right 
of set-off against his individual debt for the interest so assigned to him." 

N o  importance is attached to the license giren the cashier to  drau 
on the partnership accouut and pay the note in case the bank needed 
the money, for the p r i d e g e  or license was Ilerer exercised while thc. 
cashier had authority to act. 37 C. J., 289. 

The ruling of the tr ial  court is accordant with the decisions on t h r  
subject and will be upheld. 

Affirmed. 



(Filed 1 Sovcmhcr. I%%. , 
Executors and Administrato~s I) c' - Ikfic'ieaq aft<-r toreclosure ot 

decedent's mortgage and tales come. in first and third classes of 
priority. 
. The prioiity of lrajment of the clehts of :I tlccctleut is determined b.\ 
C. S., 93, aud a specific lien against the I:lnd- of decedent by registered 
mortgage is placed in the first class, and taws assewed a t  the death of thc 
tlecedent are placed in the third c'ass, and \\here the lands have been fore- 
closed and bought in by the mortgagee nho pays the taxes, nncl there is a 
tleficiency after the application of the purcliase price to thc mortgage debt. 
a complaint setting fo l t l l  tliwt. facti in  :IU action by the mortyager to 
subject tlie other lands of the decedent to the payment of the deficicnc~ 
and taxes states a good cause of action, and defendant administrator's 
demurrer thereto should be o~errulecl, and the rule that taxes assessed 
at the death of decedent come ~ ~ i t h i n  tlie third class for payment is not 
affected by the yrovisions of C. S., SDSO, requiring that taxes assessed 
itgaiaft tlir prol~erty shaul(1 be paid from the proceeds of foreclosure snlr 

APPEAL by defendant from a jutlgn~ent of I ) ( I ~ I P / \ ,  . I . .  01 e r r u l i ~ ~ g  :i 

demurrer to tlie complaint. From E:D(:E:CORIUE. 
The following are in substallre the material allegation,. of tl~cl ( W I I I  

plaint. I n  June,  1928, W. L. Reasoii executed a tleed of trust to H e ~ l r ?  
C. Bourne, trustee, convcyii~g about 600 acres of land in Edgt~corl~bc. 
County, to  secure the payment of $14,181.40 to the Farmville Oil and 
Fertilizer Compauy. The deed of trust was duly registered on 14 Sep- 
tember, 19%. 111 December, 1930, W. L. Rcasol~ died illtestate, and 
Henry  C. Bournc thereafter qualified as :idministrator of his estate. 
Alt  the timc of the death of Mr. L. Reasoii taxes against the land t l c h  

scribed in the deed of trust nerc  clue and unpaid for the year 1930, i l i  

a sum which a t  the t imr  of subsequeuf payment arnouilted to $5.52.1:{ 
and subsequently the land was sold for taxes and a certificate of salt 
was delivered to the county. Default was made ill the payment of tho 
secured indebtedi~ess and upoil demard of the F;trinville Oil and Fert i-  
lizer Company, Henry  C. Uour~ie, trustee. foreclosed the tleed of trust ill 
Noveniber, 1931, and J. I. Morgan for the Farmville Oil and Fertilizer 
Company bid in the property for $10,000, the indebtedness secured ili 
said deed of trust at that  t ime amounting to the principal sum of 
$14,187.40, with some accumulated interest. 

N o  increased bid was made and the plaintiff rrquested of the defend- 
ant  the execution of a conveyance for thr  land sold under the deed of 
trust. T h e  dpfendant refused to comply with the request unless thc  
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plaintiff paid him the purchase price ($10,000) so that  the trustee could 
pay therefrom the cost and expense of foreclosure and thl: taxes of 1930 
with interest, cost, and penalties due the county, or unless the plaintiff 
paid to the trustee the cost and expense of foreclosure and paid to the 
county the taxes of 1930 together with the cost and penalties and 
obtain and deliver to the defendant a receipt therefor and turn over to 
the defendant a receipt for the remainder of the purchase price. 

The plaintiff then paid to the county out of its own funds $552.13 in 
settlement of the taxes of 1930 and interest, cost, and penalties; de- 
livered to the defendant a receipt for  these items; paill him $232.80 
in settlement of the cost and expense of foreclosure; and gave him a 
receipt for the remainder of the purchase price. The  defendant thcre- 
upon delivered to the plaintiff a deed for the lancl descrihrd in the deed 
of trust. 

The plaintiff alleges that  there are now two or three tracts of land, 
a part  of the estate of the deceased, which have not be2u sold by tho 
defendant and that  from their sale enough money should be realized 
to pay the costs of the administration and the first two classes of pre- 
frrred claims. 

The plaintiff prays judgment that  the defendant be icquirecl to file 
iuid allow said claim of $552.13 as  a preferred claim under the third 
class of preferred clainis against his intestate's estate, with interest on 
said claim from 4 April,  1982, a t  the rate of 6 per cent per annum;  that 
~t recover judgmcnt of the defendant for said sum of $593.13 with 
iriterest on the same a t  the rate of 6 per cent per annum from 4 .\pril, 
1932, until paicl; that defendant be required to file his petition and sell 
the remaining lands of his intestate for the purpose of raising money 
to pay said debt, with interest and costs; and that  out of said funds 
the defendant be required to pay plaintiff the said amount of money with 
interest, as aforesaid, after the  payment of all debts c gain st his in- 
testate's estate which may fall within the first two classcs of preferred 
claims as  set forth in C. S., 93 and that  he be required to pay the 
costs of this action; and that the plaintiff have such oth1:r and further 
remedy as it may be entitled to in the premises. 

The  defendant demurred to the complaint oil the gsoulid that  it does 
uot state a cause of action in that  it appears upon t lLe face of the 
romplaint that the defendant is not indebted to the p1,iintiff on any 
c.laim of priority as alleged. 

The court overruled the demurrer and gave the defendant leave to file 
t111 answer. The defendant excepted and appealed. 

H. II .  I'hilips for plaintif. 
H e n r y  C .  Bourne  for clef enclanf. 
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FERTILIZER Co. C. BOURXE. 

PE DAMS, J. The  ordcr in which the dchts of a tlecrdcnt n ~ u s t  be paid ik 
prescribed by section 93 of the Consolitlatecl Statutes. Recogniz i~~p 
priority of clawes, this statute proridcs for tlie administration of asstJts 
for the benefit of all the creditors according to definite and established 
rules. Trzcst P o .  c .  Len f z ,  196 N. C., 395;  BO~I-PTI  1. .  Daugher f , v ,  168 
N.  C., 242; A t k i n s o n  v. Ricks, 140 S. C., 41s. I t  is founded 011 tho 
theory that  t h r  queqtion of priority alllong claims shall be determined 
upon the facts as they exist a t  the dcath of the debtor. T a r b o r o  I > .  

P ~ n d e r ,  153 N. C., 427. 
The first class in sectiou 93 is composed of debts which by law h a ~ c  

a specific lien 011 property to all amount not exceeding th r  d u e  of 
such property, and the third class, of taxes assess~d on the cstate of the 
deceased before his death. I t  is admitted that the taxes for the year 
1930 had been assessed against the land described in the deed of trust 
previously to tlie death of W. L. Reason and had not been paid ;  they 
were, therefore, in the third class. So the imniediate question is whether 
the deed of trust executed for the benefit of the plaintiff secured a debt 
which by law had a specific lien 011 property, as   pro^-ided in the first 
class. We are of opinion that the question should be answered in thr~ 
affirmative. Where after the lc'ssee of turpentine boxes had died his 
personal rcprescntatiw sold the turpentine in  the boxes and 011 thcb 
trees, i t  was held that thc proceeds of the sale sl~ould he applied ill 
payment of the lessor's lien. C. S., 2363; P a f e  1 . .  O i ~ c e r ,  104 N. C., 455 
The  statute created the l ien;  but antecedent to the lien was the con- 
tract of the parties. I n  like nianner the deed of trust expressed thc, 
terms of the contract and up011 its execution and registration co~lreyctl 
the legal title to the trustee for the benefit of the plaintiff, who upon 
default had the legal right to subject the land to the p a ~ m e n t  of it5 
claim. The secured notes executed by thc drccased represented a debt 
to mhich pursuant to the deed of trust, thc law attached a specific lie11 
on the property. I n  the order of paynlent this debt, being in the first 
class, has priority over the payment of taxes prorided for po nominr  
in the third subdivision of the statute. 

The  appellant cites C. S., 7950, which 1)rovides that whenever an) 
real estate shall be sold by ally person under a power of sale conferred 
upon him by a . . . deed of trust, the persol1 making such sale must 
pay out of the proceeds of sale all taxes then assessed upon such rcal 
estate and such sums as  shall be necessary to redeem the land, if it  has 
been sold for taxes and such r edempt io~~  is practicable; but we are con- 
vinced that  the General Assembly did not intend to abolish the method 
definitely prescribed for administerir~g the e s t a t ~  of a person deceased 
or to modify the statutory d i r e c t i o ~ ~  as to tlie order in which thv 
decedent's debts should be paid. Neither Smi th  21. X i l i r ~ ,  158 X. C., 98. 
nor Callahan v. Flack, ante, 106, is i n  conflict with this position. 
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T h e  part ies  have requested t h a t  we determine the  ques;ion of pr ior i ty  
hetween the  claims above stated, but as  to  a n y  other contentioris mc. 
make  no adjudicat ion beyond the  holding tha t  the complaint states a 
c2ause of action a i d  tliat the  t r i a l  court madc  n o  e r ror  ill overruling thc2 

. I  ti. K A I K E S  A ~ D  M. B. HAINES, TRADING AS TIIE R A I S E S  HARDWARE 
COMPAR'P, v. RUFUS W. GRANTHARI. 

(Filed 1 November, 1933.) 

1. Payment  C a: Bills a n d  Notes D c- 
A check is  only conditional payment and does not ordinarily dischargr 

the debt until paid by the drawee bank, but if a check is not paid on ac- 
c80unt of the payee's unreasonable delay in presenting it for payment, the 
negligence of the payee will discharge the debtor. 

111 drtern~ini~r:: wl~a t  is a reasoilable time for the presentmeat of a 
checli for 1,uyrnent regard must be had to the nature of the instrument, 
tlie customs and usages of trade in regard to such instrument, and the 
facts of the particular case. C. S.,  2078, 3168. 

3. Same--Check does not operate a s  payment where i t  would not  h a w  
k e n  paid if presented for payment i n  d u e  course. 

Where 11 jury trial is naived and the trial court finds, that  the payee 
I\ as  given a check in payment of goods purchased by the d r a ~ e r ,  tliat the 
clieclr was delivered to the pagee a t  seven o'clock, p.m., 21  December, and 
that if the clieclr had been deposited in the payee's bank in another town 
the nest  morning it  would not hare cleared the drawee bank before it 
permanently closed becauqe of insolvency after the closc~ of business 24 
December, nnd that the payee had no reason to apprehend thc ?recarious 
condition of the drawee bank, the trial court's judgmenl that the payee 
was not guilty of unreasonable delay in holding the check until after the 
insolvency of the drawee bank, in that the check would not have been paid 
if presented in due course, and allowing the payee to recover on the 
original debt for the goods, is upheld. the findings of fact in the case being 
conclusive on appeal. 

-\PPEAL by defelidant f r o m  G m d y ,  d.. a t  F e b r u a y  Term,  1933, of 
.J OHSSTOIV. Affirmed. 

T h i s  is  a n  action to recover of the defei~t-lant t h e  sun1 of $1,046.35, 
\bit11 i n t e ~ e s t  f r o m  21 December, 1931, the said s u m  being t h e  balance 
due 011 the  purchase price of 36 bales of rottoll sold axid delivered by 
the plaintiffs t o  t h e  defendant. 

I n  his  answer, t h e  defendant alleges t h a t  he has  paid the balance due  
I)y h i m  t o  t h e  plaint i f fs  on the purchase price of said cotton, and t h a t  
f o r  this  reason t h e  plaintiffs a r e  not  entitled t o  recover i n  th i s  action. 
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A trial by jury n a s  w a i ~ e d .  I t  was agreed by the parties that  tht, 
judge should hear the eritlence, fiud the facts, and render judgn~c~ l t  
rllereon. The judge heard tlie evidence, and found the facts as follows: 

The plaintiffs are i ~ o w  and were during the month of December, 1931, 
~ncrcliantq and farmers, doing busiliess as a partnership at Pri~iceton,  a 
I illage ill Jollnstor~ County, North Carolina. The  defendant is non 
;11it1 mas during said month, a farmer. resitling in Bentol~ville Toniislii~), 
1 1 1  said county ant1 State. 

011 2 December, 1931, tlie plaintiffs sold and agreed to deliver to t l~t .  
~lefendant, from time to time, 36 bales of cotton. At tlie date of the said 
sale, the defendant paid to the plaintiffs, on the purchase price of said 
cv~tton, the sum of $50.00. This  payment was made by a check draw11 
l ~ y  the defendant on the Wayne Kational Bank of Goldsboro, in Wayncd 
f'ounty, North Carolina, dated 2 December, 1931, and payable to thr  
order of the plaintiffs. This check was pre~entcd  for payment hy thc 
plaintiffs, and was duly paid by said bank on 6 Deceniher, 1931. 011 
I h  December, 1931, the defendant paid to the plaintiffs, oli the purchasr 
orice of mid cottoil, the sum of $100.00. This  ~ a y n i e n t  was inadr by a 
(*heck dranri by the d e f e ~ ~ d a n t  on the Wayne National Bank of Golds- 
horo, K. C.. dated 18 December, 1931, and payable to the order of the 
l~laintiffs. This clieck was depositcd by thc plaiiitiff~ 011 18 l)eccmber. 
1!131, \+it11 the First  ant1 Citizens Bank and Trust Compaiiy of Smmth- 
field, X. C., and was thereafter ill due course pr rse~~te t l  for payrncut. 
tl~rougll the mail, and paid by the dralwe bank 011 2 1  December, 1931. 

The delircry of said 36 bales of cotton n a s  con~pleted on d l  Decenll~er, 
1931. ,It about T o'clock, p.111., on said day, the tlcfendant dcli\errcl to 
tlir plaintiffs, a t  Princetoil, S. C., in payment of tht. balance due b~ 
111m to the plaintiffs, oil the purchase price of said cotton, his clieck 
for $1,046.33. This check n a s  d r a v n  by the defendant oil the Wayii(1 
Sat ional  Bank of Goldsboro, X. ('., dated 2 1  Dccember, 1931, and w a h  
payable to tlie order of tlw plaintiffs. The  check was held by t21c plaiil- 
riffs from the date of its issuaiice, until 24 December, 1931, and was 
]lot presented for payment, or deposited ill bank for collectioi~ by the 
plaintiffs. The  Wayne National Bank of Goldsboro, N. C., mas ope11 
for business, durilig tlic usual banking hours, 011 22, 23 and 24 December, 
1931. I t  closed a t  tlie usual hour on 24 December, 1931, ant1 lias not 
&ce opeued for business. On 27 December, 1931, the said bank went 
iilto liquidation, under the supervision of the Comptroller of the Cur- 
rcncy. I t  has liot resumed business. The said check for $1,046.35 has 
not been presented for payment and has not been paid. From the date 
of the issuance of said clieck until the closing of said bank, the defend- 
ant  had on deposit therein to his credit, and subject to his check, a  sun^ 

111 excess of the amount of said check. 
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There was no bank a t  Princeton during the month of December, 1931. 
' rhc plaintiffs did their banking business during said l i~onth  with the 
Bank of Pine  Lerel, N. C., and with the First  and Citizens Bank and 
Trust Company of Smithfield, K. C. Both said banks are located in  
,Johnston County. The  Wayne Kational B a d <  of Goldsboro, N. C., is in 
Wayne County, and is  about twelve miles from Princeton. The  minimum 
time within which a check drawn on the Wayne National Bank of Golds- 
boro, N. C., and deposited in the Bank of P ine  Le\-el, S. C., or  in t h ~  
First  and Citizens Bank and Trust  Company, a t  Smithfield, N. C., for 
collection, can be cleared, i n  the usual course of business, is three days. 
If the check dated 21 December, 1931, and drawn on the Wayne Na-  
tional Bank of Goldsboro, S. C., had been deposited by plaintiffs, for 
collection, on 22 December, 1931, in either the Bank of Pine  Level. 
N. C., or in the Fi rs t  and Citizens Bank and Trus t  C o m p n y  of Smith- 
field, IT. C., it could not have been presented and paid in the usual 
course of business prior to 24 December, 1931, the last day on which 
the Wayne National Bank of Goldsboro, N .  C., was ope1 for business. 
The  plaintiffs did not know, or have reason to apprehend, that  thc, 
Wayne National Bank of Goldsboro, N. C., mas in  a precarious condi- 
tion during the week before the said bank closed for purposes of liquida- 
tion. 

011 these facts the court was of opinion, and so found, that  the delay 
of the plaintiffs in presenting the check for payment was not unreason- 
able, and adjudged that  plaintiffs recover of the defendant the sum of 
$1,046.35, with interest from 21 December, 1931, and the costs of t h r  
action. The defendant appealed to the Supreme Court. 

W .  P. Aycock f o r  plaintifs. 
F. H. Brooks f o r  defendant. 

CONSOR, J. Where a check has been issued by a debtor and delivered 
by him to his creditor, in payment of his debt, the check is  ordinarily 
merely a conditional payment. I f  the check is duly pressnted for pay- 
ment, within a reasonable t ime after the date of its issuance, and upon 
such presentn1ent is paid by the drawee bank, the debt is paid, and the 
debtor is discharged; if the check is  not paid upon such presentment, 
the debt is  not paid, aud the creditor may recover of his debtor on his 
original obligation. I f ,  however, the check is held by the payee, and is 
not presented for payment within a reasonable time after the date of i ts  
issuance, and for that  reason is not paid because of the subsequent in- 
solvency of the drawee bank, the debt is nevertheless paid, and the 
creditor cannot recover of his debtor on his  original obligiition. I n  such 
case, the debtor is discharged, because of the negligence of the payee or 
holder of the check, resulting in his loss because of the insolvency of 
the drawee bank. 
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SUPPLY Co. v. BAXKS. 

These principles are well settled as the law in this State, and else- 
where. C'hevrolef Co. c. Ingle, 202 K. C., 158, 162 S. E., 819; Bank v. 
Barrow, 189 N .  C., 303, 127 S. E., 3 ;  45 C. J., 53. They are applicable 
to the facts found by the judge in the instant case. The  question of 
law, therefore, presented by this appeal is whether there mas error in 
the judgment wliich is predicated upon the finding of fact and conclu- 
sion of law that the delay of the plaintiffs in presentiug the check for 
payment was not unreasonable. 

I t  is provided by statute that  in determining what is a reasonable or 
:in unreasonable time within which a check must be presented for pay- 
ment, where the check was issued and delivered in payment of a debt, 
inegard must be had to the nature of the instrument, the usage of trade 
or business, if any, with respect to such instruments, and the facts of 
the particular case. C. S., 2978, C. S., 3168. I n  Nfg. Co. 2.. Summers, 
143 N .  C., 102, 55 S. E., 522, i t  is said by Hoke,  J., that  thc statute 
prescribes as definite a rule as car1 well be established, or as is desirable. 
l u  Brittaz'n 7.. .Johnson, 12 N .  C., 293, Taylor, C. J., says: "Though 
~t may bc irico~ivenient to hare  several rules, applicable to different 
vlasses of persons, it  is confessedly more so to h a r e  one applied to all, 
nhich is ~vholly unsuited to the habits, transactions, arid experience of 
rhe greater number. I t  is impossible to lay down a rule in the abstrart 
which is  equally just in its bearing on all persons to be affected by i t ;  
~t must depend upon the circumstances of the case, and must be dr- 
termined by the jury, u i~de r  the directiolis of the court." 

I n  view of all the facts found by the judge in the instant case, wliicl~ 
are  conclusive and not reriewable by this Court, we are of tlic opiniolt 
that there was no error i n  the judgment. I t  is 

Affirmed. 

RICHLANDS SUPPLY COMPANY v. L. M. BANKS. 

(Filed 1 November, 1933.) 

Limitation of Actions B a-Statute of limitations against account cur- 
rent runs from date of last cash payment thereon. 

The purchase of merchandise on credit, the purchaser paying a certain 
sum in cash on the account each fall, and the balance due on the account 
being carried forwa~d into the nest year and the next year's purchases 
being added thereto, is not a mutual, open and current account within 
the purview of C. S., 421, but is an account current, and as to all items 
purchased within three years from the last cash payment the three year 
statute of limitations nil1 begin to run from the date of the last cash 
payment, and in an action to recover the balance due, instituted more 
than three years after the last item charged, but within three years from 
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the last cash payment, an instruction that the whole account was barred 
bg the statute of limitations is error. Whether the account became an 
account stated a t  the end of each year is not decided, the plaintiff having 
failed to make such contention. 

APPEAL by plaintiff from N o o r e ,  iSprr.inl J ~ c d g c ,  at 3hy-.Tune Special 
Term, 1933, of ONSLOW. 

Civil actioli to recover $593.73 with interest, alleged to be "due by 
account for goods, wares and merchandise sold and t lel i~ered to the dc- 
fendant by the plaintiff firm." 

Thc facts are these: The  defendant, a farmer, began buying merchan- 
dise on credit a t  plaintiff's store the latter part  of 1925. On 26 January ,  
1926, the account was paid in full for all items theretofore purchased. 

During the remainder of the year 1926, the defendant bought at 
\.arious timm from plaintiff's store goods amounting to $446.75. I n  thv 
fall of that  year payments were made amounting to $363.75, leaving 
a balance of $83.00 which was brought forward by plai~ltiff a s  the  first 
item on the 1927 account. 

During the year 1927, defendant's purchases (including the ba1anc.c~ 
of $83.00 brought ovcr from the previous year)  amounted to $681.02. 
Payments were made during the fall amounting to $581.02, leaving a 
balance of $100 which was brought forward by plaintiff as the first item 
on the 1928 account. 

I n  1928 the account was run  to a total (including the balance of $100 
brought over from the previous year) of $882.86, and payments were 
made during the year amounting to $452.50, leaving a balmce of $430.36 
which was brought forward by plaintiff as the first item in the 1929 
account. 

I11 1929 new purchases by the defendant extended this  balance to 
$567.50, the last debit entry against the defendant beirtg made on 18 
June, and the last credit entry shows a cash payment of $70.00 madc 
by the defendant on 7 December, 1929. 

This suit was instituted by the issuance of sumnlons on 6 December. 
1932, just three years, lacking one day, from the date of the last pay- 
ment by defendant. 

Upon plea of the three-year statute of limitations interposed by t h ( ~  
defendant, there was a directed verdict against plaintiff's claim. From 
this ruling, the plaintiff appeals, assigning errors. 

S e r e  E.  Day f o ~  plaint i f f .  
John D. W a r l i c k  for d ~ f e n d a n t .  

STACY, C. J. That  the plaintiff's cause of action is not "to recover a 
balance due upon a mutual, open and current account, where there have 
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JICCLEESE 2.. TRUST Co. 

1)cc.n reciprocal deluands betnee11 tlie parties," ctc., as  contemplated by 
('. S., 421, may b~ co~lcwlcd from a comideration of the decisions dealing 
I\ i th this s e c t i o ~ ~ .  BrotX L.. FrancX ,  194 S. C., 346, 139 S. E., 696; 
_\I( Kinnie Ui.ou. 1 % .  Tl'esfer, 188 N. C., 314, 12.3 S .  E., 1 ; I l o l l i ~ i g s t c o r f l ~  
1 . .  -tUen, 176 S. C., 629, 97 S. E., 625 ; Q'rwrr L.. ('crltlclruqh, 1 ': 3. C.. 
320. 

Eu t  \\bile the p la i~~t i f f ' s  cntire accoulit nlay liot be savrtl by t h t ~  pro- 
\ lsiorls of C. S., 421 from tllc bar of the three-year statute of l imi ta t io~~b,  
~t does not follon- that the \\liole account is  thereby barred. Under tht. 
pri11cipIe a n ~ ~ o u ~ r c e t i  in  Plr i l l ips  z.. l '~nlanc7, 106 K. C., 485, 147 S. E., 
731,  W o o d  1 . .  Il'outl. 136 S. C., 359, 120 S. E., 194, Al ley  1.. R o g r t * ~ .  
IT0 N. C., 33S, S7 S .  E., 326. and others of like import, i t  would stvm 
rllat plaintiff is c ~ ~ t i t l e d  to rrcover for all purchases made nitliin tllret~ 
c L a r s  nest  iu~nietliately prc~cedil~g the cash payment of $70.00 011 7 
Ikcember, 1929, 1c.s ally payrnc3ntq by tllc defe~idant during said pcriotl. 
.I l l i c  effect of t l ~ i i  p a ~ n i e n t  on 7 December was to stop the running of 
tlw statute of l i n~ i t a t i o l~s  against all items not then barred, mid to fix 
A Ile\l terminus u q u o  from wllicl~ tlic statute \ ~ o u l d  start to run  a n e n .  
\fripply C'o. 1 % .  1)orrd. 146 S. C., 191. 59 S. F:.. AG. ?'he pa;vn~ei~t  wa< 

, I  11 acknou letlgnlel~t of tlir debt. 
We do uot unde r s tn~~ t l  that the arcourit wrrel i t ,  for such i t  is ( I i l m -  

/ ~ c i / l  v. P r ~ a o r t .  3 S. c., 394)) berarnc all a c c o u ~ ~ t  stated a t  the e ~ l d  of 
( Y I ~ I I  year, thougl~  perhaps this might bc inferred from tlie dealings br- 
r\rtaen the pni-ties. SfoX~7u 1 % .  l ' a j j l o ~ ,  104 S. C., 394, 10 S. E., 566; 
O'l lanlon  Co. r l .  Jes s ,  5S Mont., 415, 103 Pac., 65, 14  A. L. R., 237, and 
~ ~ o t c .  Honever,  sucli is not the eoute i i t io~~ of the plaintiff, and n e  omit 
,111y co~ls i t le ra t io~~ of this view of the matter. B ~ o w n  c f  X. Co.  1 ' .  Crise. 
14 S. X., 182, 91 Pac., 716; S o t r  14, ,i. L. R., 240. 

There n a s  error i l l  instrucating tllc jury that plaintiff's entire r l a i n ~  
1. barred by thrs tllret>-;vc,wr statute of l i ~ ~ i i t a t i o i ~ ~ .  

New trial.  

(Filed 1 Xovember, 1933.) 

1 .  Appeal and Error B d-Where defendant does not appeal from judg- 
ment for plaintiff, plaintiff's right to maintain action is not pre- 
sented. 

Where defendant appeals from an order overruling its demurrer to 
plaintiff's complaint. and the Supreme Court dismisses the appeal because 
the question of whether plaintiff could maintain the action has become 
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moct, and thereafter judgment is rendered in tlie trial court in  plaintiff's 
favor, from nhich judgment defendant does not app?al, on plaintiff's 
appeal from that part of the judgment directing that security filed by 
defendant in the cause to secure the payment of any judgment plaintiff 
should recover should be returned to defendant receivw for app ication 
as  a general asset, the only question presented on the ,lppeal is the cor- 
rect~iess of the ordrr dispc sing of' the security filed by defendant, and the 
question of plaintiffk right to maintain the action is not presented for 
review. 

2. Judgments  0 a-Where jud-ment f o r  plaintiff is allowed to stand, 
bond filed by defendant should be applied to  judgment. 

Where a judgment in plaintiff's favor is allowed to stand and is  not 
appealed from, plaintiff is entitled to have a State bond liled by defendant 
to 1)revcnt receivership and to secure payment of any judgment which 
11 aintiff should recover, applied to his judgment, and a n  order that the 
lu, nd sl~ould be rcturnetl to defendant's receiver, later ndependently ap- 
pointed, as  a general asset, is erroneous. 

L ~ P F E A L  by plaintiff f r o m  Grady, J., a t  Spri l lg  'rerm, 1933, of 
PAMLICO. Modified and  affirinetl. 

P r i o r  to 8 August,  1930, tlie Eas te rn  B a n k  mid T r u s t  Company, a 
b a l k i n g  corporation organized a n d  doing busincss under  t h e  laws of 
this State ,  a t  Bayboro, ill Pamlico County, and  elsewhere, h a d  closed 
i ts  doors, and  was shout  to enter iuto liquidation, A t  !iaid date, about 
90 per cent of i t s  clepositors entered into rui agreemelit with the said 
Eas te rn  B a n k  and  Trus t  Company, by whirl1 they agreed t o  po3tporic. 
uiitil 20 Deccmber, 1032, present t~t ion of checks f o r  payment ,  and  the 
said Uauk  and  T r u s t  Conlpaliy agreed to open i t s  door:; a n d  to resume 
business. T h i s  ngreement n n s  approved by the S o r t h  Carol ina Corpora- 
tion Commissiou a n d  by the  Chief S t a t e  B a n k  E x a m i n w .  P u r s u a n t  t o  
this agreement, tlie said Eas te rn  B a n k  and  T r u s t  Company opened i t r  
doors and  resunned busiiless as  a banking corporation. 

0 1 1  8 August,  1930, the  plaintifl  h a d  oil deposit wjth the  Easter11 
Bank  and  l r u s t  Company,  subject to  his  clirlck, the  s u ~ n  of $853.77. Ht. 
was then under  the  age of twenty-one years. Tlie depositors' agreement 
was signed by tlie plaintiff, and  also on his  behalf by h i s  guardian.  The 
agreement on behalf of the  plaintiff mas not a u t h o r i z ~ ~ d  or  approved 
by tlie court,  n.liicll had  appoi~ i ted  t h e  guard ian  of the plaintiff. Thc 
plaintiff bccan~c  of the age of twenty-one years  pr ior  to 23 September. 
1932. A t  said date, the plaintiff presented to the Eas te rn  B a n k  ant1 
Trus t  Company liis check for  $853.77, and  demanded i ts  payment .  P a y -  
ment was rcfusetl because plaintiff had  signcd the  dcposi~ o r ~ '  agrermcnt. 
m ~ d  thereby agreed not to present h i s  check and demand payment  thereof 
unt i l  20 December, 1032. T h e  plaintiff then notified the said B a n k  and 
Trus t  Company t h a t  he repudiated t h e  said agreement on the ground 
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that  he  was  under  the  age of twentg-one years when he signed the  agree- 
ment, and on the f u r t h w  groulld tha t  his  guardian was without  authori ty  
to sign the agrcmlt  nt on his  behalf. T h i s  action was begun by tlw 
plaintiff on 23 Septcnlber, 1932, to  recover of said Bank  and TT'~.ust 
Company the s u m  of $853.77. 

On 7 Norember,  7932, the  plaintifl' rnovcd that  a r t w i v r r  be appointed 
ty the  court  f o r  t h e  defendant, the  Eas te rn  B a n k  a11d T r u s t  C o ~ n p a n y .  
' h i s  motion a n s  heard and  denied upon the agreelnent of the  defendnut 
t o  file a bond i n  the  action corltlitiolied f o r  the paynleilt by t h e  d e f ( m l a l ~ t  
of such judgmc~~i t  a s  the  ylairitifl' should recover i n  the artion. T h i s  
bond was filed h;v tl~cx tlefctlclal~t on 9 November, 1932. Thereafter  with 
the approval  of the  court, the bond was withdrawn and  ca~lceled, and 
the defendant tlt~positcd with the  clerk of the Super ior  Cour t  of Parnlico 
( 'ounty, a bond of the  S t a t e  of S o r t h  Carol ina in  the s u m  of $1,000, i n  
lieu of said ho~id .  Suhscquent to the  tlcposit of said S ta te  hor~tl, the 
Eastern B a n k  and  T r u s t  C o n ~ p a n y  again closed i ts  doors. T h e  said 
I<ank and  Trus t  Coinpa~iy  i s  I I ~ W  i n  process of liquidation, because of i ts  
ilisolvency, untl(1r the s u p c ~ v i s i o i ~  of thc~ tlcfci~tlaut, Gurncy  1'. IZootl, 
(:ommissioner of Banks. 

T h e  action n a s  called f o r  t r i a l  a t  S p r i n g  'Term, 1933, of the Superior  
( 'ourt  of Parnlico County. On t h e  facts  found by the judge, i t  mas 
ordered and  atljudged tha t  plaintiff rvcoyer of t h e  dcfcndants the sun1 
of $%3.77, ~ ~ i t h  interest f rom 23 S q ) t c m h ~ r ,  1032, a n d  the costs of tlio 
, ~ c t i o n ;  i t  \ras f u r t h e r  ordered tha t  the clerlr of the court deliver to the  
1Ic4endant, Gurncy  P. Hood, Commissioner of Eaiiks, o r  his liquiclating 
, ~ w u t ,  the xortll Carol ina bo ld ,  now i n  his  possession, to be held and 
? 

, l ~ ~ p o s c t I  of a s  a11 awct  of the Eas te rn  13ank and  T r u s t  Company, fo r  the 
p:iy~neilt of i ts  g ( ~ ~ l ~ r a l  creditors. T h e  plaintiff excepted to thll ,;utlg- 
I r i t  I I ~  and appcalctl to  the  Suprenw Court .  

C'osxon, J .  'I'lit, clvft~i1(Iaiits' appeal  f rom the order  ovr r ru l i r~g  the cle- 
tliurrer to thc  corr l l ) la~l~t  filctl by the defc~t~dnuts  ill this action, n :is dis- 
r ~ ~ i s s e d  bg thi, ("ourt O I I  the  grouuil that  the qumtion of law l)reseutctl 
l)y the ~ l c n ~ u r r ~ r  11;lcl hc~coi~le moot and academic., because under the  
~lcposi to14 a g r c ~ m c ~ i i t  nllicll the plaintiff had  signed hefore h r  bccame 
twcntg-one ?cars of : I ~ P ,  the  plaintiff h:rd the right,  i n  a n y  w e n t ,  to  
tlemaud p a j r n e ~ ~ ~ t  of his c1ic.c.k 011 the defendant, Eas te rn  Bank  arid 
'Crust C o ~ n p a r ~ y  wftcr 20  Ileccniber, 1932. See dlcCflecse P. Trust C'o., 
204 F. C., 353, 168 S .  E., 210. T h e  defendants tiid not except to  or 
~ p p c a l  f rom the judgmcwt a t  S p r i n g  T e r m ,  1933. T h e  r ight  of thv 
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plaintiff to maintain this act ioi~,  which was begun ou 23 September. 
1932, is not presented by this appeal. 

The only question preseiited bv plailitiff's appeal i: whether there 
was error in the judgmeiit directing tlie clerk of the v0ur.t to deliver 
to tlie de f~ndan t s  the S o r t h  C'arolina bond in his  possefsion, to be held 
and d ispo~ed of by the defendant, Gurney P. Hood, Commissioner of 
Banks, as an asset of thc defendant, Eastern Bank and Trust  Company. 
for the payment of its general creditors. On the facts found by thct 
judge, t h r  plaintiff has a lien on the bond for the payment of his judg- 
ment i n  this action. I t  was error to order the bond delivered to thv 
clefeltdalits as a general asset of the Eastern Bank and Trust  Company. 
The plaintiff i s  entitlecl to a n  order for the enforcemcnt of his lien 011 

the bontl. The judgment should hc modified to that  end 
3Iodified and affirmed. 

EDWARD DALTOX ShIITH v. NEW TORK LIFE INSURANCE COMPAXT. 

(Filed 1 November, 1933.) 

Removal of Causes D a-Value of property of which defendant would br 
deprived by judgnlent demanded determines amount involved. 

I11 this action on a policy of life insurance plaintiff claimed disability 
entitling him to waiver of subsequent premiums and the payment of dis- 
ability benefits for his lifetime during continuance of the disability, and 
that upon his death defendant would be liable for $3,000, the face amount 
of the policy, and p r a ~ e d  judgment for $3CO accrued disability benefits 
nnd accrued interest and that defendant be required to pay plaintiff $60.00 
per month dnring continuance of the disability. Defendant filed a petition 
for removal of the cause to the Federal Court. Held, the suit did not in- 
volve $3,000, the required jurisdictional amount, and the petition should 
have been denied, the test lieing the value of the property of which Ar- 
fendant would he tleprivrd by the judgment demanded. 

CIVIL A C T I ~ X .  before Gwtly, J., at  April Term, 1983, of PITT. 
The plaintiff instituted this action against the defendant, allegil~p 

that on 9 October, 1926, the defendant issued a lift. iilsurance polic) 
in the sum of $3,000 up011 the life of plaintiff. The  be i~e f i c i a r~  name0 
in the policy was tlie lilotlier of plaintiff, and the annual premium \\.a. 
$16S.00. It was further nllegetl "that under said policy and contract of 
insurance thr r r  u-as a prorision k11o~vn therein as total and permanent 
disability, whicli pol-ides that  upon thc insured becom ng disabled b~ 
in jury  or disease that  n l~o l ly  prewnts him from performing any work 
or engaging in any business for remuneration or profit, occurring after 
the said insurance policy took effect and before the anniversary of the 
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policy . . . , and upon receipt at the home office, before any tlcj- 
fault of payment in prcmium, of the proof of iusurcd's total disahilitp 
and that  he ~vould be continuously so totally tlisablrcl for life or that 
11e has stated that  he is and for a pt~riod of three consecutive months 
lias bee11 totally disabled as abow defined he shall be crititled to thr~  
benefits of a waiver of premium and $10.00 pcr montli for each $1,000 
set forth on the face of and ill said policy for each completetl month 
from the. coniinei~ccmeilt of and during the entire period of'the contiml- 
ous total disability of thc plai~itiff." The  plaintiff further alleged tliitt 
he had suffered a total a i ~ d  permai~ent disability a11t1 fun~isl icd proof 
thereof, and that in accordance with the terms of tlic~ policy "he \\:I. 

entitled to h a r e  tlic said provision of said poliry pnt in full force :me1 
cffect for thc montli of September, 1932, enti t l i i~g plaintiff to $50.00 
per rnontli from tlic said 1 Sep t~mber ,  1932, conti~luously each niontl~ 
thereafter, and a t  tlie timr. of iiistitating this action the plaintiff i. 
entitled to $300.00 and snch interest as accrued thereunder a11c1 entitlcvl 
to have a waiver of the premium due in October, 1932, :~ii(l coiitinnousl~ 
there011 during and for the reniainder of plaiiitiff '~ per~naimi t  tlisabilit> 
or life, and upon his drat11 a coniplete payrtlent of said policy to said 
beneficiary iia~necl therein or as  prolided hy Ian-." 

Upon such allcgntions the plaintiff prayed that llc recover the amoui1t 
of iilstalhiie~its due at thc time of i ~ ~ s t i t u t i ~ l g  the a c t i o ~ ~ ,  a i ~ d  that the 
defendant be required to pay the sum of $50.00 lwr 111o11tli t l n r i ~ ~ g  a1111 
continuii~g his 11crnlail~nt tlisnbility. Thr  tlefeiitlant ill apt timc r l a l ~  
filed a petition for removal upon the ground of d i w r w  ritizendiip, :ti111 

that  more than $3,000 v a s  i n v o l ~  etl in the litigatioii, rsclusive of ill 
terest and c20ht. Tlic clerk of the Superior Court ode red  thc cnu.t 
removed to t h ~  Frderal ("ourt and such order was approveil hy the trial 
judge, and the plaintiff' appealed. 

B R O G ~ ~ ,  J .  'I'lic quc~btion for decisioil is wlietl~er the cauw \ \a .  1.t 

inovable upoil tlie allcgntions c~oi~tnined ill tht, complaint, upoil t111 
grou~ld  that the suit involveil more than $3,000, thus o i i s t i ~ ~ p  the juri* 
diction of tlic State court. 

There arc  three decisions of this Court hearing upo11 tht. subjcct ill- 
\olvetl, to wi t :  H u r ~ i s o n  5. Aillen, 152 X. C., $20, 68 S .  E.. 207; Field\ 
c. Ins. Co., 1 9 9  S. C., 454, 154 S. E., 738; S m ~ t h  c. T r a w l e r s  I'rotccftr.( 
Alssociation, 200 S. C., 740, 1.58 S. E., 402. The Fi~ l r l s  casc, suprn .  1. 

directly in point and decisive of the controversy. The Court said: "In 
cases involving removal to the Federal Court oil the ground that morc 
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than $3,000 is i~ivolvetl, the test is t h c  valuc of the property of which 
the t l e f e ~ ~ d a n t  rilay be d e p r i ~ e d  hy the  judgment demar&d, ra ther  t h a n  
the amount  of thtl chi111 of plaiutiff alone, where, of course, such claim 
upon i t s  f a c r  docs not escrcd the jur isdict io~ial   limitation^'^ T h e  S o r t h  
Carol ina ci~scs a r e  supportetl  i l l  p r i ~ ~ c i p l e  hy Wrigh t  I .  Ins. Co., 19  
Fed. (Btl), 1). 1 1 7 ;  -\*(>II* l-od. Iifc I?ls. ('0, v. Stiff, 38 P'cd. (2d) ,  175; 
llrootls 1 . .  Alas,. l ' ro tec t i r~o .4ssociafion, 34 Fed.  (2d) ,  501;  B ~ a t y  a. 
.\lass. 1'r.ofer.fir.e Aasociufion, 158 S .  E., 206. 

Tlie defei idal~t  relies up011 the , Y ~ o i f f  ca,te, supra. I t  is to bc noted. 
howel-e~, that  i n  the Swift  c u ~ c  thv sui t  was brought to cancel two 
policies of $5,000 each, and h c l i c ~  is  distingnishable f r o m  ihe  c a w  a t  bar. 

Reversed. 

ALTON WILLIARISON, BY HIS KEXT FRIEXD, HESSIE HUDSON, V. OLD 
DOMINION BOX COMPANY. 

(Piled 1 November, 1933.) 

1. Blaster a n d  Servant d b: C a-Employment of boy between 14 and  16 
ycars old o n  duly issued certificate of welfare officer i's not  unlawful. 

Where a n  empl( yer, before employinq a bc y between : 4 and 16 years 
of a<(>, procures and in gootl faith relies upon a certificate duly issued 
by the county welfare officer authorizinq such emplogmc~nt, C. S., 6034, 
the emplo~ment  of the minor is not unlawful, and the decision in Afc- 
G ' o x n ~ i  c .  X f g .  Co., 1G7 N. C., 192, is not app'icable to ax- action brought 
by tlie minor to rccover for an injury wstnined in t112 coulse of his 
employment. 

2. Master and  Servant C a-Violation of C .  S., 3033 must  be proximate 
cause of injury i n  order  t o  entitle cmployee to recover. 

In ortler to nlake an employer liab'e in damages for an injury sustained 
by a n  employee between 14 and 16 years of age in being required to work 
more than 8 hours a clay in violation of C. S., 5033, it must be shown 
that the violation of the statute n a s  a prosimate causz of the illjury 
c< mplained of. 

3. Master and Servant C b-Evidcnre held insufficient t o  establish neg- 
ligence on  part  of employer. 

Where the evidence tends only to show that an emplclyee between 14 
and 1G years of age, engaged in a n  unhazardous duty, was injured by 
trippinq over a lever to a machine placed outside of the p150vided passnge- 
way, nithc ut evidence that the machinery was negligently p:aced in the 
factory, and that lie returned to work several days after the injury and 
was again similarly injured nh i ' e  attempting to use an elevator solely 
in a spirit of mischief, without evidence of any defect in the elevator 
is licltl insufficient to be submitted to the jury in a n  action against the 
emp:oyer to recover for the injuries. 
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APPEAL by defendant from O g l ~ s b y ,  J., at  Ju ly  Term, 1933, of 
RAXDOLPII. Reversed. 

This is  an  action to recover damages for personal injuries suffered b~ 
plaintiff, while at work as an employee of the defendant. . 

The plaintiff n a s  born on 24 June ,  1914. H e  was employed by de- 
fendaut during the month of November, 1928, to  work in its factory 
located in the town of Ashcboro, 5. C. Pr ior  to his employment, he had 
completed the courw of study prescribed by law for the fourth grade 
in the public scliools of this State. H e  had procured from tlie nelfarc 
officer of the county a card authorizing his employment by the defend- 
ant. This  card, shoning his age, and the permisiion of the uelfarc 
officer for his ernplogmrnt n a s  filed by the plaintiff with the defendant 
The plaintiff, during his employment by the defendant, was required 
to work and did work ten hours per day. 

The tlefendant is a corporation and is engaged ill the business of 
manufacturing small paper boxes. I t  has no complicated or dangerous 
m a c l h c r y  in i ts  factory. Thc  duty of the plaintiff as an  employee of 
the defendant, \ \ a s  to stack the paper boxes manufactured by the tlefcnd- 
ant against the nalls  on the first floor of the factory, and from time to 
time to talrc paper boxes from the first to the second floor. H e  was not 
required to work and did not work at or near niacl~inery. There was 
no danger in the work which the plaintiff n a s  required to do. Thc 
process of stacking the p a l m  boxes was simple, and required but little 
strength or skill. There n a s  a s ta i rnay bctnceii the first and s~corid 
floors of the factory, for the use of the employees. There was also all 
?levator betneell thc t n o  floors, nhicli was used to carry trucks loaded 
with paper boxes from one floor to the other. This elevator was operated 
by the use of ropei. TEic operation was simple and required but little, 
strength or skill. 

011 2 Februarx, 1929,  w l d e  the plaintiff was at \vork on the second 
floor of the factory, he lcft the place at wliich he was required to nork.  
and started to tlie elevator. H e  n a s  running or nallring fast to get to 
the elevator, before ~t was lowered by anotlier e~l~ployee.  He passcd a 
baling macllinr, n hich n as located off t h ~  passage v a y  to the elel ator 
and tripped o r t r  an iron bar which was attached to tllr machine. Thir 
iron bar extended about tlirce or four feet from the machine, but did 
not extend into tlie passage way to tlie elerator. The plaintiff did not 
see, but could have sren tlie ~ r o n  bar, if he had looked carefully. Plnin- 
tiff fell to the floor and broke his arm. H e  was sent by the defendant 
immediately to a doctor, who set his a rm and treated his injuries. He 
returned to his work the next day. 

The  plaintiff continued in the employment of the defendant until 
10 April, 1929. On said day, while undertaking to oprrate thc elevator 
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by pull ir~g one of the cords, p l a i~ t i f f  agaiu broke his a m .  The plaintiff 
wa* not required to operate the elevator, but in a spirit of mischief ran 
,111eiitl of ano t l~ r r  cmployef, of t h r  defendant, and jumprd upon the eleva- 
tor. ill an effort to m o w  thr clcvatnr lwfore the other rmployre cnnltl 
get to it. 

111 his cornplaiut, tlw plaintiff' alleged that  his i~~ju*ic .s ,  both on 2 
February L I I I ~  011 10 .\pril, 1929, werc8 caused by the ~lcgligeucc of tlitl 
~ l ( ~ f e ~ ~ t i ; ~ u t  as spceificdally alleged therein. Thcse allegaticns were denied 
1 1 1  the answer filcd by the defendant. 

The issues raised by the plradiligs ~ve re  subinitted tc thr  jury, t~ntl 
;~~ls \ te r r t l  in acrorda~ice with the contentiol~s of the plaintiff. 

From judgment that  plaintiff recover of the defendant tlie sum of 
$500.00, his daruages as asscssctl by the jury, and thc costs of thcl n c t i o ~ ~ .  
t h ~  defe~ld;i~lt :~pprwltvl to the Supreme Court. 

( 'olu~oit ,  , I .  'I'll(, plaintiff was over fourtetw a d  undcr sixtecn yc.nr* 
t j f  agc a t  thc. tir~lc he was employed by the defendant to work in it* 
factory, and nlso a t  the times he was injurcd while working as such crn- 
~)loyee. Ecforcl t~ll~ployillg the plaintiff, the defendant, ill good fai th,  
l~roruretl, relietl up011 alltl placed in its files a certificat~) issued by tlw 
nelfartl offiwr of Randolph County, in arcordaneca wit1 tlie rules ant1 
~q$ations prescribed by the S ta t r  Cliild Welfare C'omrliission, autlior- 
~x iug  tlie cmployment, C. S., 5034. The cmployment wa?, therefore, not 
nrongful or unlanful .  F o r  this rmsol) the decision of this Court in 
Allc(;ov~arz 1 , .  -lIf,q. Po., 167 S. C., 192, 82 S. C., 102, js not applicable 
to the instant casch. The fact that  tlie plaintiff was r q u i r e d  to work 
:i11(1 did work, during his employment, ten hours per day, in violati011 
of the statute, ('. S., 5033, has no causal connection with his injuries. 
I r is only w11ell tlw c rnploymcnt of a child is unlawful b~:cause in viola- 
t i011  of thcl statutr, that such violation is iu itself evidewe of actionable 
~~cgl igence;  n1ir11 the employment was iiot in riolation of the statute, 
hut tlic ernployce is required to work and does work more than eight 
llours per day, and is ilijured while at  work,, there must be evidence 
telidi~lg to slion. that tlie violation of tlie statute was a proximate cause 
of the in jury;  otherwise the plaintiff is iiot entitled to rlxover damages 
for injuries suffered bey hi111 while engaged in the performance of his 
tluties. 

There was 110 evidence tendi~ig to show that defendani, was negligent 
I I I  the location within i ts  factory of the baling machine, or that  there was 
:111y defect in the elevator. After carefully csonsidering :dl the evidence 
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' ~ p p e a r i n g  i n  the record, Ire cannot escape the  conviction t h a t  plaintiff's 
injur ies  were caused by h i s  own negligence, and  not by  a n y  negligence 
on t h e  p a r t  of thc  i l ~ f e n ~ l a n t .  T u r f  1 ' .  R. R., 202 X. C., 52, 161 S. E., 
720. 

There  was  error  i n  the refusal of defendant's motion f o r  juclgme~lt 
(lismissing the  action a s  of nonsuit.  F o r  tha t  rcxasoll, the j n d g m m t  i. 

Reversed. 

CAROLINE W. HUDSON v. TOWN O F  MORGANTON. 

(Filed 1 November, 1933.) 

Municipal Corporations E g--Abandoning use of land through apprehen- 
sion of violating watershed regulations will not support action against 
city. 

P aintiff bronght action alleging that through apprehension of violating 
sanitary regulations promulgated by defendant city for lands within its 
watershed she abandoned tlie nse to nllicll she had previously put her 
land, her apprcliensio~~ bcing based on ignorance of the regulations through 
defendant citj's failure to serve notice of such regulations on her a s  
required by statute and her apprehension of incurring the penalties therein 
provided : Hc'd,  defendant's demurrer to the complaint was properly 
sustained, tlie citj  having acquired no easement in the lands by grant, 
prescription, dedication or ccndemnation, and tlie plaintiff not being liable 
for the statutory penalty unless notice of the regu ations had been served 
on her, and the complaint fai.ing to allege any actual trespass by defend- 
ant, or any action on its part to enforce the regulations, or that defendant 
had nrongfully diverted or diminished the flow of water on plaintiff's 
land, or a r ~ j  slwific allegation that plaintifl's land was within defend- 
ant's watershed. 

,IFPEAL by plaintiff f r o m  Finlc:y, J . .  a t  J u n e  Term, 1933, of BURKE. 
\f i rmed.  

T h e  plaintiff alleges that  t h e  defendant deprived t h e  plaintiff of the  
Im~eficial  use and  occupation of her  l a i d  by establishing a watershed 
and  using wattlr f r o m  a creek n-hich r a n  through the premises; by for-  
hidding t r e s p a s i n g  ou the  na te rshed  or  interfer ing with t h e  w a t t r  
~ y s t e r n ;  and  by fai l ing to  comply ~ r i t h  C. S., 7116, et  seq. 

T h e  defendaut filed a n  a n s n e r  denying the  mater ial  allegations of 
the cornplaint and  ple:~cliiig the pro1 isions of P r i r a t e  Laws, 1927, chap. 
26,  and  dernurrcd to the complaint on the ground  tha t  i t  does not stntc, 
a cause of action. 

T h e  t r i a l  court disniissed the  action a n d  gave judgment as  follows: 
. 'I t  appearing to the  court t h a t  plaintiff's cause of action is alleged 

111jury or  damage to her  premises by reason of tlie defendant taking 
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water from a stream flowing through defendant's premises in the effort 
of the defendant, in the exercise of go~erninenta l  function or duty, to 
protect its watershed, antl it  further appearing to thl> court that  tlica 
plaintiff's alleged cause of action as aforesaid fails to a lege in the com- 
plaint herein filed that the defelldant, town of ?tloy;anton, actually 
entered on ally portion of plaintiff's said lands or comn~ittcd any actual 
trespass thercon, and that such alleged caust3 of action fails to allege an? 
actual trespass by the defendant on plaintiff's said p1wni.t.s; it f u r t h r ~  
appearing to thc court that  it  is ~ lonhe re  alleged in plaintiff's complaint 
that  the defendant, town of Norganton, took any actiou wl~attlver in ~ I I J  

regular or call nieetil~g n it11 respret to plaintiff's said lands or premiw\:  
i t  furtlier appearing to tlic court that plaintiff fai l i  to allege that all? 
clairn for dan~nges was filed by the plaintiff nit11 t 1 1 ~  tl(~felrdant, tow11 
of hlorgautou, IT-ithin 90 [lays from the accrual of wid cause of action. 
The  court is of the opinioii that  plaintiff has f a i l ~ d  to statr  a cause of 
action in her coinplaint against the said def'endant, to~vtr of Morgantot~. 
antl sustains the defendant's motion." 

The plaintiff t.sceptcd and appealrd. 

I .  7'. -1t.er.y f o r  u p p e l l a ~ t t .  
Xu11 (5 I J a f f o n  for. trppellro.  

ADAAIS, J .  The  jutlgnlent of tho Sullerioi Court is H firrncd. The t i c  

feudant has 11ot accjuirc(1 an cascnleilt in the laud of thc plaintiff h~ 
grant, prescription, dedication, or condemnation. U a r ~ i s  u. R O ~ ~ ~ S O I I  
180 N. C., 589; D r a p e r  v. C o n n e r  Co. ,  187 X. C., 18. Nor does thc~ 
plaintiff allege that  thc tlcfeadant made an unlawful entry upon lm. 
land by a techniral trespass. The waters of Jerry's Creek have nor 
bcen nroligfully diwrted or diminished to the injury of thc plaintiff' 
and the pipe rsteilding from the creek to tlw niaiu pipeline is  not 
alleged to be on the plaintiff's premises. The defenclanL has not physl- 
(.ally inmdecl or talreli the plaintiff's property, but she insists that  h w  
right to compensatioll is not llcccssarily tlcpendeut upoil the physical 
appropriation of her lalid. I t  is t rue that a munic*ipal oorporation may 
be liable for tlarnagrs carrictl through the 11iecliu111 of' l ~ n l l u t d  water 01 

noxious air, or siinjlar nuisai~ce, antl to this cstcnt thtl tlainages woulrl 
bc deemed a taking or appropriat iol~.  R l ~ v d e s  1 % .  l ) t ~ r h u n z ,  165 N. C.. 
681 ; D a y t o n  c. A s h e r r i l e .  183 S. C., I d ;  h"a1td1in 1.. I I 7 t l m i n g i o n ,  ib i t l .  
257. Rut  the plaintiff's alleged cause of action is I I ~ T  1vitliin the prin 
ciple upon which these cases were decided. 

The sanitary inspector is  directed persold ly  to g l ~ c  to the head of' 
each household on the watershed, or in his absrnce to some member of 
the household, instructions nwessar,y to the proper sanitary care of Iiib 
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premises. These instructions muqt bc  followed, a n y  person refusing or  
neglecting t o  comply with them heing gui l ty  of a misdemeanor. C. 8.. 
7123, 7123. 'I'hc plaintiff alleges t h a t  the defendant failed t o  observe 
these s tatutes  aud  tha t  because of her  apprehension of incurr ing t h e  
penalty prescrihctl by section 7123 and of being prosecuted f o r  ullcgetl 
trespass upon the w a t c r s h ~ t l  she was  forced t o  abardon  the lcgi t imatr  
I ~ W  of her  premises a s  a liolne a n d  f a r m .  H e r  a p p r ~ h e n s i o n  111 t l i ~ s e  
rcspects does not constitute a cause of action. I f ,  a s  she  alleges, the  dp- 
fendant  failed to fu rn i sh  the instructions fo r  sani tat ion she would uot 
have been subject to a penalty, the enforcement of which was dependent 
 or^ a precedent c o d i t i o n  n h i c h  t h e  defendant h a d  not performed;  and  
n i t h  refererice to the ~ro t icc  to trespassers ~t nlay be said tha t  t h e  com- 
plaint h a s  no distiuct allegation t h a t  the  notice was posted 011 t h e  
plaintiff's premiws or tha t  the watershed included her  land, a n y  implica- 
tion i n  reference to  t h e  la t ter  proposition ar is ing f r o m  t h e  alleged con- 
versation between t h e  plaintiff a n d  the  mayor of the  town being remote 
and  inadequate. A h ~ d  i t  is not easy to perceive i n  what  way  the  abandon- 
ment by the authori t ies  of a public road on the  land  i n  question would 
r r d t  111 11abillty on the p a r t  of t h e  defendant. 

S e i t h e r  of the a1)pcllant's exceptions, all  of which h a r e  been con- 
d e r e d ,  affords good cause f o r  a new trial.  

A\ffirmed. 

M I N N I E  BELL SEI,I,EKS v. L I F E  I N S U R A N C E  COMPANY O F  VIRGINIA.  

(Filed 1 November, 1933.) 

Jisurance J +Failure to pay note f o r  rxtended premium at maturi ty  
forfeits policy acco~vling t o  i ts  terms. 

The provision in a note, giren for estension of payment of premium in 
o r  in part on a policy of life insurance, that the policy would be 

forfeited nithout nctice i f  the note should not be paid a t  matulity, cle- 
termines the rights of the parties, and the policy is forfeited if the note 
is not paid a t  maturity in the absence of waiver or an agreement to the 
contrary. 

Same--Mailing of notice of next quarterly premium is not waiver of 
forfei ture  fo r  failure t o  pay extension note at maturity. 

Where a policy of life insurance is forfeited for failure to pay a t  ma- 
turity a note given for extension of payment of premium, the mailing of 
notice of the nest regular quarterly premium by the insurer in compliance 
with C. S., 6465, which notice does not demand payment of the balance 
due on the ~ s t e n d c d  premium, is not a waiver by the insurer of forfeiture. 
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~ P E A L  by plaintiff from Finley, J., at  May Term, 1933, of (:.ZI.DWELI.. 

Civil action to recover on a policy of insurance. 
011 12 August, 1931, tlie defendant issued a policy of iusurance on 

the life of plaintiff's husband in the sum of $1,000. Qua1 terlg premiums 
in the amount of $5.07 c.ach wcrc. payable ill adrance. The  premiums 
due 12 -\ugust, 1.2 S o ~ e m b e r ,  1931, and 12  February,  1932, were paid. 
Wlien tlic next quarterly premiuni fell due, 12 Nay ,  If a2, the assurctl 
mnde a partial paymel~t  of $1.92 ant1 rcwivetl an  c ~ x t e l ~ s i o ~ ~  of time until 
12 July,  1932, within which to pay the balance of s:~itl quarterly p r e n -  
ium. T h e  extension agreement provided that  failure to pay the balances 
on said estelded date would render the policy m i d ,  withclut notice. Thi* 
balance was never paid. 

I11 the latter part  of Ju ly ,  1932, the assurctl rcc.cirecl from the dc- 
fendant notice that quarterly premium of $3.97 would be dnc 12 Alugust. 
1932. Said notice shows on its face that it nns  s m t  in conrpliancr wit11 
the provisions of C. S., 6462. 

The assured died 4 August, 1932. 
From a judgn~ent of nonsuit enterctl ; ~ t  tlicl closr. of l~laintiff's I -  

dcnec, she appeals, assigning error. 

STACY, C. ,I. I t  ii: conceded that  the policy in suit 1;ipstd on 12 J u l ~ .  
1932, for noiipaymclit of balalice of the 12 May quarterly premium, U I I -  

less strict compliance was waived by mail i l~g liotice of the uext regular 
quarterly prcmium due 12 ,\ugust, 1932, in accortlancc~ with the pro- 
visions of C. s., 6463. 

tending to support Iwr claim of n a i ~ w ,  the plaintiff relies u p t i  

-1Iutrphy c.  Ins. Co., 167 S. C., 334, 83 S. E., 461, i111tl d o o r e  v. d s s l i i -  

aacc C o ~ p . ,  173 S. C., 532, 92 S.  E., 362, but tliesc autiori t ies are nor 
:weorclant with plaintiff's position. H a d  tlic notice beel a demand for 
the paymeut of the c s t ~ n d e d  balalice due 011 tlie 12 May premiunl. 
similar to the demaiid in the 3 I u r p h ~  m a r ,  quit(> a tlif'erent s i t u a t i o ~ ~  
would hare  beell presented. 

The doctrine of n airer, of course, is well establislic tl ( Ins .  Co. 1 .  

ICgqleston, 06 1'. S., 27.2), but it is  also uniformly Iit,ltl tl at a note giren 
in extension of payment, in  whole or in part, of a pre~riium due on a 
life insurance policy, which provides for forfc>iturtx of t112 policy in cab(. 
the note is not paid at maturity, or  that  the contract of insurance shall 
cease and determine upon default in payment of thc note according to it5 
tenor, such provision thereupon b~colnes, for the time being a t  least, the 
measuring stick for determining the rights of the parties, and avoid* 
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the policy, o r  contract of i i i su ru~lw,  if qaid note  is  not paid a t  matur i t ?  
Hayworth c. I n s .  C'o., 190 N. C., 737, 130 S. E., 613;  T ~ ~ ~ t l c ~ ~ ~ l c ~ o o t Z  I .  

Ins. Co., I f ;  K. C., 827, 9S S. E., 332;  Ins. ( lo .  1 . .  /,erris, 187 I-. S.. 
333; Deihl c. I n s .  P o . .  213 K. W. ( I a . ) ,  7.53, 53 A. L. R., 1325. 

Mail ing notice of t11r regular  q u a r t c r l ~  prernimn clue I d  ,\ugust, 1D3%. 
i n  compliance with the  provisions of the statute, was but a rontiilc mat  
ter. aild did not have the effect of n a i ~ i n g  the. i n t t w  oi~iilg fo r fe i tu r t~  ::111l 

reviving the  policv. Sex ton  c. Ins. Co., 160 S. ('., 597, 76 S. E., 333.  
Perry I > .  Ins. ('o., 1.50 N. C., 143, 63 S. E., 679: -lI(C;rcitr 1 % .  In.!. ( ' ( 1  

78 X. C'., 149. T h r  t l e m u r r ~ r  t o  tllr  c~ i t lcnw \ \ : I <  p l y w r l y  s u ~ t t l i i w l  
Affirmed. 

E. C'. G U Y  V. THE F I I i S T  CAROLISAS JOIKT STOCK I A N U  RANK 01'' 
COT,UMRIA A Y D  GURXET P. HOOD. C O M M I S S I O ~ R .  

i Filed 1 November, 193.3. I 

Deeds and Conve~ances C f-The law does not inlpl> cwrmant of S C ~ Z I I I  

in deed to lands in fee simple. 
Thcre arc  no implied covenants n i t h  res11ec.t to title, quantity or ell 

c.um11raneca in the. sale of real estate, and nherc a deed to property ill 
fee simplc clot,\ not conlain ;I c o ~ e ~ ~ a n t  of seizin the grantee may not 
maintain an action agninst his grantor for breach of covenant of seizin 
i n  that crrtnin mineral ri-hts in t h ~  land had hcen reselred by thc 
 ranto or's l~rctlcc escor in title and ncre not conveyed hy tlie grantor's dcecl. 
t l iou~h  plaintiff micht rn:iintain :ln action untlcr thc principles annoiincetl 
in  Hmotcr  1.. IZcalt.!j Co., 178 N. C., 584. 

c.overiants : 
"~\ r~c l  the  said tlie F i r s t  ( 'arolinas J o i n t  Stock 1 ~ 1 l i ~ l  I3ailk of Colurri- 

Ilia (lops herel,. 1)intl itself ant1 i ts  succcssors to warrnilt  aud  fo iwci .  
d r fe i~ t i  a l l  and  s ingular  t l i ~  said prenliscs u n t o  tlitx snit1 E. ('. G u - ,  hi* 
heirs ant1 assigns, against itself ant1 i ts  successors and  all  pcrso~is  whom 
sor rc r  lawful ly cal:~iming or to  claim the  some or  a n y  p a r t  t h e r ~ o f . "  



:!58 IX  THE SCPREME COURT. (205 

I t  is allcged that the grautor ill said (Ired a t  tlir time of its ewcution. 
(lid not 0n.11 tlie mincral interests ill said Inl~cls, the s ;me  having 11rc11 
c~xpresaly reservcti 11y predecessors i l l  title, and, to this extent, therc is a 
fnilurc in plaintiff's titlr,  his tlwrl p u r ] ) o ~ * t i ~ ~ g  to cwnwy the Int~cls ill 
fcr. 

Proni 21 i u d g l i ~ e ~ ~ t  of nonsuit c~~ltcrecl a t  the (.lose af plaintiff's w i -  
, I t m ( ~ ,  Ilr appeals, a s s i g n i ~ ~ g  errors. 

STACY, C. J. The ~ ~ l a i ~ ~ t i f f  first sued for breach of the covenant of 
q~l ie t  enjogmrnt, but as 1w was not able, or fnilcd, to allege eviction un- 
tier paraniount titlcl. o u s t c ~  ol* :~tlvrrse claim, his cou plaint was hcld 
~lcmurrablc. Ciuy r 3 .  H a ~ r h .  806 S.  C'., 803. 164 S. E., 323. 

The present nction is for allrgc~l breacli of covenant of seizin, but as 
rht~ (Iced uiider ~vliic11 p ln i~~ t i f f  acyuired title contwills no covenant of 
-eixin ( ( ' o t . ~ ~ .  r .  . l / c ' . ld~~~ .  183 S. (I., 641, 112 Q. E:., 817, Pri(o 1'. n c a l ,  
!I0 N. C., 290) ,  tllc. jut lg~l~twt of no~lsuit  \\.a> p r o p t ~ l y  c>~itercd. I t  is thc 
1,111~ with I I ~  that t l l t w  i l ln (>  I I ~  i1111)lictl covenants wit11 respect to title, 
qua~i t i ty  or t ~ l t c ~ u ~ ~ ~ l ) r a ~ ~ t . ( ' ,  i l l  t11c salc, of real estatcl. 1 ) ~ a r o c l ;  v. b'nrnes, 
I29 N. ('., 196, 51 S. E., 986; I < ( ~ I ~ P I I  1 ' .  ,~litlin,cy, 130 N. C., 62, 40 
S. P:., 332; Z I I I ~ I ~ ~ P I  rntr~l 1%. Lyr~c-k ,  ibid., 61, 30 S. E., 841. 111 the absence 
of any fraud,  nlistnkc or ovrr renchi~~g,  the tloctriile of rtrreat cmptor ap- 
l)lic!s. Srnather\ 1 , .  (illnlc'r. 126 S. C., 757, 36 S. E., 158;  lYalsh 7). Hall .  
ti6 x. c., 233. 

Speaking to tlw sul)jt)ct ill Po!/ P .  / / a u y l / t o n ,  85 N. C'., 169, R Z L ~ ~ I L ,  J .  
I the youugcr), dt~li \  rsritlg tlich o p i ~ ~ i o n  of the Court, said : "Gut the rule 
of law is, that ill wlcas of 1a11d it is the duty of a p u w l ~ i ~ r c r  to guard 
against all tirfwts, as well of titlr sis of encumbrance or quantity, by 
takiug prop('r ( 8 ~ ~ ( ~ i i a i i t d o o 1 < i ~ ~ g  t o  that cild, and if lw fai l  to  do so, it  
1s liis folly, apuinit n.hic.11 t l ~ r  law, that cllcouragcxs no ~legligcl~ce, will 
qi\.e him no rclief." 

r 1 I his, l~onevc.r, ~voultl llot cleprivc tlie plaiutift of the right to brilig 
111s actioii u i i d ~ r  tlw principles aiinounced i n  fIenofc7* 1 . .  R e a l t y  C'o., 
178 S.  C. 584. 101 S. E., 263. Y ' U T I Z P ~  I - .  T7unn, 171 N. C., 127, 87 
S. E., 983, l l luy  I.. 1,oomis. 140 S. C., 360, 52 S. E., 728, if so justified 
1 ) ~  the facts. 

.\firmed. 
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FIRST NATIONAL PICTURES DISTRIBUTING CORPORATION V .  

H. P. SEAWELL. 

(Filed 1 November. 1933.) 

1. Appeal and Error J c- 
Where a jury trial is waived the fintlings of fact by the trial jutlzc. 

supported by evidence, are  conclusive on appeal. 
2. Contracts F c- 

While the injured party is under duty to use ~,rdinilrp care to minimize 
the loss occasioned by the injurinq party's breach of contract, the burden 
is on the injuring pnrty to provr failure of the injnrrd ~ m r t y  to excrcsiso 
such care. 

CIVIL ACTIOX, before U a ~ ~ i e l s ,  J . .  a t  J l a y  ' l 'c ix~,  1933, of I ~ E R T I ~ .  
T h e  plaintiff instituted this  action ill the Gelleral County ('ourt of 

Bertie County, alleging the breach of :r r twtal colltr;icSt of certain film. 
or pllotoplays. T h e  tlefcndant d e ~ i e t l  the  hreatall am1 alleged tha t  tht, 
cBontrnct had  been brcnclwtl by the plaintiff. 

,I j u r y  t r i a l  v a s  va ived  by the part ies  and t l i ~  cause \vas h a r d  k)! 
J u d g e  F. D. Winston,  who foul111 the  facts  ant1 re ldcred  j u d g n i a ~ t  t h t  
thc plailltiff rocowr of the tlcfeiitlai~t thc sum of $80.5.00. 'I'hcrc Ira. 
c1vidcncc~ t o  support  the findillgs and  j l l d g n ~ e l ~ t .  T111' defenda i~ t  f i h l  
c e r t a i ~ ~  excel,tiolls t o  t h r  judgrne~lt a l ~ d  tlits c a u e  \ \ a s  heard i n  tht 
Superior  Court  by his  Honor ,  I?. *I. Daniels.  T h c  rworcl shows the  fol- 
lowing: "l'po11 Ilearing tlie appeal,  the court overruled all  e s c e p t i o n ~  
taken hy the dcfc~ldan t  upon tlie t r i a l  ill tlir Gcneral C'ountv Court.  
rscept  the  exccfitioi~ of defendant to the ~ n e a s u r e  of damages, the courr 
q ta t i~ ig  that  i n  its op i l~ ion  tllertz was  error  i n  nwartlirlp t h c  amount  of 
damages recovcrtd in  t h a t  it  was t h e  d u t y  of plaiutiff to offcr evidenct 
i n  mit igat ion of tlainages uridcr the facts  a r i s i ~ i g  i n  this  case." Therc.- 
upon tlir  t r i a l  judge awarded a new tr ia l  and thr. p1:lintiff appealed. 

Rnoc:um, J .  1 1 1  suits based upon  breach of contr:~cr, upon nh1c.11 
par ty  (10~s the  law impose the burdeli of o f fe r i i~g  evidmce tending to 
show mitigation of damages? 

-1 j u r y  t r i a l  having been waived i n  tlie county court,  tlitb judge thereof 
found the fac t s  and  pro~iounced judgment thereon. Tllere is  evidence to 
support  such findings, and  consequently they a r e  conclusive upon appeal 
to  the  Supreme Court .  Caltluell County v. George, li6 N. C., 602, 
97 S. E., 507; X f g .  Co. v. Lumber  Co., 178 K. C., 3il. 101 S. E., 214. 
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T h e  l a w  coininands t h a t  a persou in jured  by  t h r  wrongful  and  negli- 
qcnt act  of another  is  required to  use o rd inary  care and  prudencar to 
protect himself f r o m  low, or,  as soinrtirilca stated i n  the dccisior~s, to  
~ n i n i ~ n i z c  tlle loss. S m i t h  1 . .  Lurnh~r Co., 142 S. C., 26 ,  54  S. E., 758;  
I d l ~ t d i s i ~ ~ g  Po. I . .  Tl'trrehousc Po., 156 P\'. C., 197, 119 S. F:.. 1 9 6 ;  

dlills P .  JIcBne,  187 S. C., 707, 182 8. E., 763;  G i b h  c .  Tel. Co., 196 
S .  C., 516, 146 S. E.. 209. I t  lias also h e n  held t h a t  the  burden is  
upon t h c  p a r t y  committing t h e  i l l jury to  offer er ideace n mit igat ion of 
~lamages.  A succinct stateirieut of the principle is to be found  i n  Gihbs 
1 . .  Tel. Co., 196  N.  C., 516, a s  follows: " I n  a n  action for  tort committed 
or  breach of contract vi t l iout  excuse, it is  a well settled rule  of law 
that  the p a r t y  nl io  is  x r o i ~ g c d  is required to use d u e  c u e  to  minimize 
the loss. . . . T h e  burdcn is  011 tlefcndant of shomi i~g  mit igat ion of 
ilainages." See LIIonger 1 , .  L z r l f c ~ ~ l o h ,  195  N. C'. ,  274, 142 S. E., 12. 
'I'hrrcfore, while the du ty  is  ii~iposctl u1)011 t h e  i l l ju r td  p a r t y  to  use 
o rd inary  care a u d  prudence to miiliinize his  damages, oe~er the less  tlle 
1)urden is upon  tlle in jur ing  p a r t y  to offer erideilce t rnd ing  to show 
Yucll breach of d u t y  or  f a i l u w  to cscrcise the requisite degree of care 
:111d l ~ r u d e n ~ t ~  to ~ C ~ I U C C  a1111 I I I ~ I I ~ I ~ I ~ Z C ,  tlirl loss compla ned of. 

Reversed. 

('. RI. WARRER' v. W. B. RIcLAWHORN ET AI.. 

(Filed 1 November, 1033.) 

Justices of the Peace C a :  Election of Remedies 9 d-Creditor may elect 
to sue  on  original debt and  re tu rn  security given thewfor. 

A father executed a note to a merchant as  security for advances agreed 
to be made by the merchant to the maker's three sons for their respective 
farms. The merchant brought three separate suits in a justice's court 
agaii~st ench son and the father and tendered the note executed by the 
father. On defendants' appeal to the Superior Court, the actions were 
tried de uoz'o. In  both courts defendants demurred to the jurisdiction, 
claiming that one suit should have becn instituted on the note which was 
in an  amount in escess of the justice's jurisdiction, and hat the Superior 
C'ourt's jurisdiction mas derivative. Held, the demurrers were properly 
overruled, plaintiff haring the right a t  his election to return the note 
given a s  security and sue on each individual account. 

 PEAL by defent lal~ts  f r o m  Fl.izzr~lle,  J . ,  a t  F e b r u a r y  Term,  1933, of 
PITT. 

C i r i l  actions, tlirec ill iiuniber, to recover f o r  mercl lmdise sold and 
cielivercd, consolidated iu t h c  S u l w i o r  Court  by consent ant1 tried to- 
gether. 
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The plaintiff, a merchant, agrcvd n it11 W. B. NrLnu 11or11 ill January .  
1931, to furnish his threr~ s o ~ ~ s ,  Llllen, <Jimmir ant1 E. 13. McLanhorrl. 
with supplies to run  their resl~tct irc farms (luring the year. Als secwi t j  
for said atlvanws thc plaintiff took from W. B. hlcI,:c\vlior~l hi5 pro~r~ih-  
Yory note in thc, l~rincipal  sun1 of $600. 

The supplies furnished >Illen X c L a n h o r ~ ~ ,  n11d for which ~ u i t  1. 

brought against him and his fatlwr, an~oun t  to $118.95; those furnishtvl 
J immie  McLawhorn, ant1 for nhich 5uit is brought against him ant1 hi. 
father, amount to  $131.88; thoqe furnislieti E. 13. ?\Ic*T,anllor~~. 1111d fol 
which suit is brought against him and his father, :rmoullt to $105.8,'.. 
Three separate suits ncre  i~~s t i t u t c t l  before a juqticc, of thts l)rac2e ant1 
tried de novo 011 appeal to the Superior Court. 

The  defendants demurred, both in the justice's court and irl t11c. 
Superior Court, on the ground that  a single suit shoultl havc bee11 
brought in the Superior Court on the collateral note of $600, and that 
the justice of the peace was without original juristliction to cutcrtairi 
the suits; likenisc, thc Superior Court, exercising oulS tlcrirative juris- 
diction, was without authority to  hear the cases. Tlic note signed I)! 
W. B. McLawhorn, but not by his  sonq, was tenclered thc nr:lkvr u p 1 1  
the tr ial  of the causes. 

From a vrrdict against the several defendai~ts i n  the reslwctive suril. 
claimed by plaintiff, the defentlants appeal, acsigniug crror.: 

Albion Uunn fov p l a ~ n t i j j .  
Harding & LPP f o r  de fendan l ,  11'. U .  AllcLtrrc~l~o~i~ 

STACY, C. J. The tleruurrcrs \irere properl> 01 errultd on ~ u t l ~ o r ~ ~ \  
of Buggy Cfo. L .  I h h c s ,  1-10 S. C., 393, 36 S .  E., 1):Il, mt l  A'ul,ldrl ( '0  

7;. Ua.czs, 208 N. C., 5 G ,  I61  S. E., 734. 
Plaintiff hat1 his electiou to bue 011 the ubtc, tw l i r~~  as s c r u r ~ t j  for tlic 

open accounts, or to returu thc 'ollntcrd, w11e11 not pait1 a t  it~nturity. 
a i ~ d  sue on the original causes of atation. Iudec.tl, rlw csact 11aLilitj of 
SV. 13. McLan llor.11 to plamt iff I\ a i  not l,uu\\ 11 at the ti111c2 of tllc tss< ru- 
tion of the note, :u~d p la~nt i f l  ~voultl not bc ahlc to reco\er from l1i111 
more than the xalue of the ~l~crcliai~tl ise soltl ailti clcli\cretl, nllrther stilt 
were brought 011 the note or rebort had to actioi15 011 t l ~ c  ope11 x c o u ~ ~ t s  

The fear exprtssed by the defendant ;IS to what his liability m;ght 
have been had his note bee11 negotlatctl to an imloccnt holder for r :~ luc  
and before maturi ty is not before us for i~cljudicirtlo~~. 'I'lir vcrdict :i11(1 

judgment will be upheld. 
N o  error. 
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.I. H. SANNIE, MRS. C. X. ALLEN, W. 1%. R'AXSIE, ASD MR13. ELIZABETH 
FAISON, v. J. 0. POLLARD, ADMIRISTRATOR OF TIIE ESTATE OF T. J. 
NANNIE, ASD J. 0. POLLARD, GUARDIAN FOR BESSIE NANNIE, WIDOW 
OF T. J. NANNIE. 

(Filed 1 November, 1933.) 

Banks and Banking (3 c: Gifts A +Deposit by husband in name of hus- 
band and wife is property of husband with agency wife to draw 
thereon. 

A bank deposit made by a husband and entered on the records of the 
bauk in thc name of the husband or wife does not cclnstitute a gift 
inter cicos to the wife, there being no delivery to the wife or loss of 
dominion over the property by the husband, and the title to the deposit 
remains in the husband, the wife having only the right to draw thereon 
as his ngent, and 1111011 his death her power of agency s revoked, and 
his administrator is entitled to the deposit to be distributed as an asset 
of the estate. 

.[ISPEAL by deferidal~t, J .  0. Pollard, guardian of Bessie M. Sailliie, 
from C;~at l? j .  .T.. at  S c ~ o r ~ t l  &lay Term, 1933, of PITT. ,\ffirmed. 

. l ~ a ~ s ,  ,J .  111 1031 T. J .  S a n l ~ i e  dictl iiltc>state ilnd J .  0. l'ollarti 
rluly qualified as atlmil~istrator of his estatcl. T h r  plaintiff; a re  surviving 
l~rotliers alltl sisters of the tieceased and Bessie Sannic ,  F minor, is his 
widow arid is rcpresenttd by'J .  0. Pollartl, her gunrdiau. 

Tlie controversy rcllates to a bank deposit, the appelltut conteiidi~ip 
that lie is  entitled to the wholr amount thereof i11 his representative 
c.apacit,y as guardian of the widow. Tlie judgment sets out as an ad- 
iiiitted fact the statemelit that  T. J. Nannie deposited $4,343 in the 
saviugs department of t h ~  Bank of Farmville to  the account of "T. J .  
Sanil ie or Bessie M. Nalinie." This continued to be the form of the 
tleposit u p  to and after tlie intestate's death. I n  the absewc of rebutting 
rvidence the l)crso1i uiakilig a deposit in n hank is  deemed to be the 
owner of the fund. The appeal therefore, brii~gs u p  this, case: A hus- 
band deposited money ill a bank w h i ~ l i  was entered upon the records of 
the bank in the name of the husband or his wife; the ~ u s b a n d  died; 
the wife surviveti. I s  the widow entitled to the deposit? 

The deposit (lid i ~ o t  cao~lstitute a gift to the wife infer.  vlz~os. To make 
a gift of a b a i ~ k  deposit there muyt be not only an  inte~it ion to give but 
a delivery and loss of dominion over the property given. 30 C. J., 701, 
w. 297. The  title to the deposit remained in the husband; hence the 
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only r ight  the wife hat1 to  t lmn out the  rnolley wab by uir tue of t h ~  
authori ty  co:lf(wwl u l m ~  1 1 t ~  by 11er husha i~d ,  she acting as h i s  agen t ;  
a n d  her  poxuer as  a g r ~ ~ t  \\as revoketl by the  tleatli of her  linsl)ar~tl :: 
R. C. L., 579; Jones v. F u l l b ~ i g h f ,  197 S. C., 274. 

T h e  t r i a l  c o w t  atljuclgetl tha t  the  administrator  of the tlecc~ased l b  

rntitlecl to  t h e  dcpoiit  t o  b r  tlistrihutetl a s  aweti: of thc  eqtatr. WP r o t ~ ( ~ r  
ill t h e  judgment. 

=2ffirmed. 

GEORGE 11. GRANTHAM v. LUTHER D. GRANTHAM KT AT. 

(Filed 1 November. 1933.) 

1. Frauds,  Statute  of E c- 
Performance on the part of the promisee does not take an oral cnntrac't 

out of the provisions of the statute of frautlq. 

2. Specific Performance B b 
A parol contract for the conveyance of land cannot be enforced to the 

extent of decreeing specific performance of the agreement, and plaintiti 
may not successfully maintain that  he is the cestui que t r m t  and de- 
fendant the trustee of the land for his benefit. 

:3. Wills B a: Frauds,  Statute  of, E c-Parol contract t o  devise real  estate 
comes within s tatute  of frauds. 

A contract to devise real property comes uithin the provisions of the 
statute of frautls, and performance of serrices by the promisee a s  con- 
sideration for the contract dces not take the contract out of the provisions 
of the statute, and the promisee cannot succesqfully maintain an actinn 
for specific performance of the contract. C .  S.. 983. 

4. Frauds,  Statute  of, F b-Defense of s ta tute  of f rauds held ncd waived 
by fai lure  to object t o  evidence relating t o  p r o 1  contract. 

In a suit for \l?ecific perforniancr of :I parol contrart defendant does 
not waive his defense of the statutc of frauds by failinz to ohject to tlic 
admission (if widenee rrl:ltinc tc~ the allcged contract where defendant 
has denied the csecution of the allcfecl cnntrt~ct, such denial cstendinc 
to the right to specific l)c~rformance, ant1 df,f(.nd;u~t b'einq entitled to admit 
the contract in evitlence and plead thc bar of the ctatute, the defendant 
not denying that plaintiff 15 iIS entitled to some relief on the contr:lct. 

6. Wills B -Promisee performing scbwices may rccbover upon qunntu~n  
meruit  i n  action on  unenforceable contract t o  devise. 

Where a pi~rty renders peraont~l wrric'es to :rnotlier i n  reliance ou :I 

parol contract to devise, \rliicli the piomisor fails to l~erform. the pro mi so(^ 
may maintain an action against the atlministratorc: of the promisor to 
recorer the value of such se r r icc~ ,  nntl n h n c  ~~lnintiff sufficiently allege< 
facts entitling him to such recovery in an action against the ndministra 
tors, his right to recovery will not be defentcvl by an untenable prayer for 
specific performance. 
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a. Pleadings A a- 
Where a comyluii~t sutticiently alleges facts entitling plaintiff to re- 

covery, such rccovery will not be defeated by n 1)rayer for relief to which 
plaintiff is not entitled. 

7. Wills B c-Measure of damages recoverable by pronusee performing 
services i n  action on par01 contract to dtvise. 

The rule for the ;issessmrnt of damages in a suit on an unenforceable 
par01 contract to devise real property, where plaintiff hais performed per- 
sonal services to defendant's intestate in reliance on the rromise to devise 
such reill estate, is tllr ralue of the services rendcred, th?  recovery being 
based on the theory of implicd a s s u m p s i t  or  r / u u n l u m  qneruit, and plaintiff 
is not entitled to recover the value of the land a t  the time the contract to 
devise mas made. The admissibility of eridcnce of the value of the land 
a t  such time as tending to establish the value placed on the services by 
the parties and as  brinr competent eviclencc~ of their value, discussed by 
JIr. J~ l s t i ce  A d a m s .  

A \ ~ . i . ~ . i ~  by d r f ( w h l ~ t  f r o m  J f o o r r ,  Spc~c~trl Judge,  a t  March  T r r m ,  
1933. of WAYSP. S m v  tr ia l .  

T h i s  is  a snit to r ~ ~ f o r c c l  the sl~ecific l ) c r f o r i ~ ~ a ~ ~ c e  of a coutract alleged 
to Iinrc. becn niatlc, b c t u t ~ ~ i  the plaintiff a n d  N r s .  E d i t h  W. Grantham.  

Mrq. G r a i ~ t l i : ~ m  d i d  i n t ~ s t a t ( '  on 1 I )cc~ml)er ,  1930;  Lilther D. Gran-  
t l i a u ~  slid G ( w g , ,  I,. Gr;illtliam arc3 tl1c1 ad~nin i s t ra to rs  of her  estate;  
Wil l iam r. G r a ~ ~ t h a n i  is her  s u r r i r i ~ ~ g  husband;  George 1,. Grantham,  
t l ~ v  plaintiff, is 1wr soil; the other defendants a r c  her  heirs  a t  law. 

111  his c o ~ ~ ~ p l t ~ i ~ ~ t  the  plaiiltifl' alleges t h a t  i l l  May,  1919, E d i t h  W.  
G r : n ~ t l m n  mad(. :I contract with l i i n ~  by the t w m s  of which slip promised 
to tlcl-isc and  bc~quenth to h i m  a11 the  propcrty, real  and  personal, whicli 
sllc might  own a t  tlir t ime of her dratli ,  ill collsidel*atioii of the plaintiff's 
a g r ( ~ m c n t  to r m l a i ~ i  with her  d u r i n g  t h e  rclnailldt>r of her  life, to look 
a f te r  p ropwty  a11'1 affairs, a i d  to contribute such uinoullt a s  should be - - 

rieccssary for  h ( ~ r  support  nlid n la i~ i tcnance ;  t h a t  she then rxpected to  
r e c c i ~ e  cer tain prolwrty f1.0111 1 1 ~ r  two brothem which was to  be included 
ill  her  wil l ;  tha t  she (lid recc,iw certain lwolwrty f r o m  t h e m ;  tha t  her  
coiltract with tlitl plai l~t i l f  was ratified and  rciteratetl;  t lmt on 24 N a y ,  
1923, shc cutered into anotller specific contract wit11 the  plaiutiff t o  
tlcvise :111d bequclatli to 1iin1 d l  t h e  property which she receiretl fro111 
her  brothers, ill c o ~ ~ s i c l c w t i o ~ ~  of the plaintiff's agreemelt .  

Tllc plaintiff f u r t h w  allegcs tha t  he  complied with the  terms of t1k 
cboutract a n d  ~ x p e n d c t l  h r g e  sums of money, not only i n  support  of his  
mother, but  i n  p a y i ~ c n t  of losses sus ta i~ ied  ill the operation of her  f a r m s  
and tlw debts arising tlierefrom, and tha t  liis mother, possibly through 
iniiclrertt~nc~c~ failed to  cornply wit11 the  terms of t h e  contract and  failed 
to dc\-ise a d  bequcatll h i m  her  property, including the  property derired 
fro111 the estatc of her  brothers. 
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The  relief de~naidct i  is a decree for specific performance and other 
rc~lief, and to this elid that  the drfendants be declared trustees for t h ~  
plaintiff of property onned by Edi th  W. Grantham at  the time of licr 
tleath and that  they be directrd to make conveyance tl~ereof to thc 
plaintiff. 

The  defenda~lts d e ~ l y  all allegations ill referei~cp to the execution of 
the alleged contract, ii~clutliiig those rclating to its renewal or ratifica- 
tion; deny that  thil plaiiitiff lookril after his mother's property and 
'~ffairs or contributetl i~rlytlling for her support and ma in tena i i i~ ;  alrd 
; ~ \ e r  that  his mother took care of and supported him. 

-\t the trial the jury returned the following rerd ic t :  
1. Did Edi th  Mr. Grantham make the agrerment with Gcorgp L. 

Grantliam in 1919, as alleged in the complaint 1 A i ~ s ~ ~ e r :  Yes. 
2. I f  so, did the plaintiff, George I,. Grantham, carry out his part of 

haid agreement ! Alnswcr : Yes. 
3. Did Edi th  W. Grantham make the agreement nit11 Georgrl 1,. 

Grantham in 1923, as alleged in the complaint? Ansncr : Yes. 
4. I f  so, did the plaintiff, George L. Grantliani, carry out his  part 

uf said agreement ? h s v  r r  : yes. 
The  court adjudged that tlii. plaintiff i~ the equitable ouiier of tlic 

w\ era1 tracts of land describrd ill the con~plaint  after the life estate of 
\\Tilliam U. Grantlialri, that the defendants hold the remaintlw in trust 
for the plaintiff, alld that  the jutlgnient operatc as a conr-eyauce to the 
plaiiitiff of the right, title, arid interest of the defelldaiits therein sub- 
joct to the life estate of William c. Granthair1 and that the judgmrnt 
he recorded ill the office of the rc@ster of deeds. 

T h r  dcfentlants excepted and appealed upon nssigild clrror. 

J .  Faison I l ' h o ~ ~ ~ \ o t t ,  11uyh  Brown C'ampbell  a t ~ d  11. [ I .  B l a n d  f o ~  

c~pye l lan t s .  
R e n n e f h  6'. lZoyall and  -\.. 11'. Out law f o ,  apppllees.  

A o a ~ s ,  J .  The plaiiitiff instituted this actiou against the heirs of 
Edith W. Grairtham specifically to enforce her alleged agreement to 
leave him a t  her dc~atli all her property in corlsideration of his s e i ~ i c e s  
111 supporting her a i d  supervising her bus i~~ess  affair\, subject to the 
life estate of her husband as tenant by the curtesy. -1s tlic contract was 
not reduced to writing and all the property ill controxersy is real estatr 
the question first arising is whether specific performance will be decreed. 

The fourth section of the Statute of Frauds  (29  Char., 11, chap. 3) ,  
lwovides that  ilo action shall be brought to charge any person "upoil 
any contract or sale of laiids, tenements, or hereditaments, or any in- 
terest in or coiiceriiiilg tliel~i . . . unless the agreemmt upon which 
>uch actioi~ is  brought or some nieir~orai~luin or note thereof shall be in  
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writing and signed by the party to be charged therewith, or some other 
person thereunto by him lawfully authorized." I n  Smzth v. William<. 
5 N .  C., 426, 431, i t  was held that  this statute (enacted in 1676 or 1677) 
beiilg posterior to the date of the charter uuder which the State was 
settled, did not become effec6ve here until 1715, when the common  la^ 
was declared to be in force (C. S., 970)-the statute with additional 
clauses subsequently enacted (1819) appearing in rhspter  50 of the 
Revised Statutes. C'. S., 988. 

I t  is  not questioned that  a written contract to devise re,d property ma\- 
be valid when supported by a sufficient consideration or that  it may bc 
enforced in  a court of equity. Price v. Price, 183 21'. C., 503; Stockard 
v. Warren, 175 N. C., 283. Bu t  we are not am1are of any decision of this 
Court to the effect that a parol contract to dispose of real estate in a 
particular wag or to a particular person is subject, upon objection, to 
the equitable right of specific performance after the death of the 
promisor. I n  East I * .  Dolihite, 72 N.  C., 562, i11 a n  opinion delivered 
by Rodman, J., i t  was said that  a person may make a contract to devisc 
his lands in a particular way and that  a court of equity in a proper case 
will enforce specific performance; also that  in those states i n  which 
the doctrine of par t  performance is admitted such contracts will be 
enforced, even though not in writing, when the enforcerr ent is  necessary 
to prevent fraud.  T h e  doctrine of par t  performance, however, has no 
place in our jurisprudeuce aiid will not dispense with the necessity of a 
writing. Albea v. Grifin, 22 N. C., 9 ;  Allen v. C'harnbers, 39 N .  C., 125; 
Ballard v. Boyetfe, 171 N. C., 24. The  logical result was a t ra in  of de- 
cisions declaring that  a parol contract for the convryance of land cannot 
be euforced to  the extent of decreeing a specific execution of the agree- 
ment. Smiih  v. Smith,  60 K. (2.) 581 ; Ila71 17. Fisher, 126 N .  C., 205; 
Davison v .  Land Co., ibid., 704; Davis z l .  17elton, 127 N .  C., 348; 
Shephe7.d v. Refining C'o., 198 N. C., 824. S o t  orily this; the plaintiff 
cannot by the doctrine of estoppel i7~ p i s  successfully ~qlairn that  he  is 
cesiui que trust and that  the defendants are  trustecs of the estate. This 
contention mas made in Bad 2). Dolitrite, supra, to mhich the Court 
replied: "The doctrine contended for would be dangerous. I t  would 
practically coiivert inere words, witliont writiug, without witnesses 
chosen to attest, or any solemnity, such as  the law prescribes for wills, 
into an  irrevocable will in the shape of a trust." And i t  may be said 
by analogy of reasoni~lg that  a decree for the specific enforcement of 
a n  unenforceable agreenieiit to devise real property would be equivalent 
to a supersessiou the statute (C. S., 4131) which provides that  no last 
will or testament shall be sufficient i11 law to convey or give any estate 
unless i t  shall have been written in the testator's lifetime, signed by him. 
and subscribed by witnesses. 
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The appellee insists that  a contract to devise real property is not 
within the Statute of F rauds  and that EIag~r T .  TVhifener, 204 N.  C.. 
747, is  authority for this position. W e  cannot concur in either proposi- 
tion. Hager brought suit not for specific performance but for recoup- 
uieiit of the loss he  liad suffered by the intcstate's failure to comply with 
his contract. Under the facts of that case the plaintiff liad a r e m e d ~  
\\.hich was not ticfeasible by p l c d i n g  the Statute of Frauds. The  Court 
111crely observrd that  the statute n.as not applicable to  the facts of that  
case. 

I t  is  further coutended that  if the agreemelit is withi11 the statutr, 
the defendants waired their right to raise the question by not objecting 
to the introduction of evidence relating to the contracts. To this tliere 
a re  two answers. The  defendants denied the execution of the alleged 
contracts, or  eitlier of them, and the denial raised issues which were 
hubmitted to the jury. I11 Hames v. Teague, 54 N. C., 278, it was held 
that this plea or denial extends as  well to the discorery as  to the 
performance of the parol agreement, and that a defendant may, while 
lie admits or confesses the parol contract, protect himself under the act 
from its  performance by pleading the statute; and in IIenry v. l-lilliard. 
1.55 N .  C., 373, it is said:  "The party to be charged may simply deny 
tlic contract alleged, or dcny it and set up  a different contract, antl 
avail himself of the statute, mitliout pleading it, by objecting to the evi- 
clcrlce or lie may admit tlie coiitract and plead the statute;  and in either 
case the contrart caniiot be enforced. Browning c. U ~ r r ~ j ,  107 IT. C., 
2 3 5 ;  Jo~t lan  c. Furnace Po., 126 X. CI., 147;  Winders v.  Hill ,  144 
X. C., 617." Moreorcr, the defendants do not deny that the plaintiff is 
c~ntitlcd to some sort of relief upon the contract and for this reason they 
( a d d  riot reasonably hare  objected to the evidence offered. 

Allthough p r o 1  contracts to convey land are void antl part 
ancc cannot rcmore such contracts from tlie operation of the Sta tu t r  
of Frauds, jn consequence of \vliicIi specific execution cannot be decreed, 
tllere is a recognized tlicory upon which the plaintiff in the present case 
1s rntitled to relief. I n  Albea 2%. Grifin,  supra, the Court expressctl the 
opinion that  while 110 action call bc maintained a t  law or in cquity for 
clamages because of failure to perforin a nonenforceable agrcenient, the 
party rendering uncompeilsatetl service has an  equity which rntitles him 
to relief. Here  the deceased led tlic plaintiff to believc that the latter's 
labor and service would he rewarded by a devise of the land in question, 
i ~ n d  it mould be inequitable if the estate of the deceased should be "en- 
riched by gains thus acquired to the injury" of t h r  plaintiff. This 
principle, not a right based on the nonperformance of a roid contract, 
is the foundatioil of the equity; and this equity the plaintiff may enforce 
upon his complaint in the present action, although he prays for specific 
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performance of the contract. T h e  prayer does not determine the scopcb 
of tlie plaintiff's right to relief. Dunn v. Moore, 38 N. C., 364;  C a p p  
v. Holt, 58 N .  C,, 153; Pitt v. Hoore, 99 N .  C., 85; Kc'lly v. Johnson. 
133 N. C., 647;  Deal LI. Wilson, 178 N .  C., BOO. 

The tr ial  court was correct in denying the motion f3r nonsuit, but 
as  the case is to be tried again it may be expedient to advert to the rule 
for the assessment of damages. 

The general rule is that, where services have beeu pelformed in  con- 
sideration of a promise to devise real property, if the coiltract, as in the 
pending case, i s  not enforceable by reason of the Statute of Frauds. 
an  action cannot be maintained on the special contract, but in case of 
services performed it may be prosecuted on the theory of implied as- 
sumpsit or qzianfum meruit to recover the value of tlle services rendered. 
Williston states the guiding principle to be as follows: "As the defend- 
ant  has committed 110 legal wrong in refusiiig to perforrn an  unenforce- 
able contract, the plaintiff's measure of damages i s  based, not on the 
extent of his loss from the nonperformance of the contract, but on the 
reasonable value of what he has done. Sonie cases do indeed allou 
recovery of the contract price, but the better view is  otherwise. . . . 
Tlir contract price is, however, an  admission of value b j  the defendant 
and as  such should be admitted in evidence, though not treated as con- 
clusive. Decisions which refuse altogether to admit the (tgreed price i n  
evidence cannot be supported; and it is probable that  i r ~  some a t  least 
of tlie jurisdictioiis which have allowed recovery of the contract pricc. 
as  such, the rule may be restricted so f a r  as to imolve a recognition of 
the principle that  the plaintiff's recovery is bascd not cln the contrart 
but on an  obligation imposed by law because of the benefit received. It 
is to be observed, however, that  thc price fixed in the promise is  fixed 
beforehand, and where the amount of the plaintiff's pe~formance  is at 
that  time uncertain or contingent i t  niay turn  out that  tlie promised 
p i c e  will bear no relation to the value of tlic. plaii~tiff 's ~ c t u a l  perform- 
ance." 1 Williston on Contracats, see. 336. 

The  rule as thus stated was fo l lowd in E'ait.cloth z. Kenlaw, 165 
N. C., 228. There tlie plaintiff a t  tlie defendant's request sold seventy 
acres of land for him ill coi~sideratio~i of the tlcfendant s oral promisc~ 
to convey to him the reinainiilg four arrcs. The tlefentiant refused to 
make tlie conveyance. The plaintiff brought w i t ,  alleging; that  the four- 
acre tract was reasonably worth $230, a d  th? defendant pleaded the 
Statute of Frauds,  After saying that the defendant could-not escape 
liability for the value of the plaintiff's serviccs, Tlra7Let; J., adhering 
to tlie rule as given by Williston, proceeded as  follows: "The serious 
question in  the case, therefore, is, what is the measure o: damages, and 
how are they to be proved? W e  think it clear that  plaintiff i s  entitled 
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to recover only tlie value of his  senices i n  sc4liiig tlie l a id ,  and not the 
~ralue of the land as the legal nicasurc of liis rwovery. Cyc. of Law and 
Procedure, a t  p. 300 says: ' I n  an  actio~l to rocdovcr the I alue of services 
rendered on a xoid co~rtravt, tlie pricc agreed by p a r d  to bc paitl is  atl- 
missible on the q u e s t i o ~ ~  of tlie value of tliv s:,rvicw, ant1 this rule l i a ~  
in some cases bee11 carried to the e s t ~ l ~ t  of I~oldi~lg  the agrectl 1)ricr. to 
be the measure of damages; but the 11ettc.r rnlc woultl iccm to be that 
while the agreed pricr may be adnlissible 011 tlw question of tlie valut 
of tlie ser\ices, it  docs not coutrol it ant1 is llot ~leeessarily the nie:lsure 
of damages.' A \ ~ ~ d  for this statcmclrt of tlitl law 111any cases arc  cited 
in the notes as supportillg the test. I f  plai~ltiff wcre permitted to re- 
corer the value of thc land, witliont regard to thc value of his services 
\re mould bc practically alloning a recolrry for breach of a contract 
void under the statutv, ant1 this would not do, for tlie lattcr :~pplies to all 
action for a brcach as we11 as to an  action for an enforct~iicl~t  of thct 
contract. We take this to be tlie true and the sclisible rule, tliat in a suit 
fur work and labor performed, under a contract void by the statute of 
frauds, evidence of thc ternis of the contracat I\ it11 reference to plaintiff's 
compensation is admissible to sliow tllc I alue of his s en  ices, as agreetl 
upon by the parties, but is 0111- rvitle~icc, :111d ]lot cmitrolli~ig ;I> niat t(~i  
of lam. I t  is for thr. jury to ( ~ n b i h  ill nlaliil~g. tlwir (,stil~iat(', 2111~1 

they may awrrd such sun1 as they may filiJ, u p o l ~  2111 tlie evidenw, in- 
cluding that  d r a n i ~  from the contract, is a reasonable ~ a l u e  of the 
services (Alloom 7'. -\-ail C'o., 76 Jfich., 606; hi( huuzenbu t  h r .  711 o u g h ,  j h  

Ill .  App., 326) ; the inquiry at last bci~rg. v l ~ t  a re  tlie sclrviccs wall> 
worth? -1nd the contract price is some evidence upon tliat questiol~. I T  

heing ill tlic nature of an aclrniGoli or declaratioii of the partics a s  to 
the value, a i d  L-aviug no more e f  w t  as oritlcnce. I t  is certainly ]lot cwll 
calusivc u11o11 tllv ,jiwy. 131.0~ 11c. 011 t 1 1 ~  St;l tutr  of F ~ x n ( l i  ( 5  ( ~ 1 . .  ~ 1 .  

126) ." 
The rule \\ah redfirmed in l ) ( ~ d  1 . .  l l ' i I~\o~l,  o ~ ~ p r a .  " W l i ~ r e  s tXr \~(~cLc 

are rendered on an agrcelnent vliicll is \ oid 1,- tlie stntutc, an  action will 
lie on the in~plietl promise to pay for ~ u c h  wr\  iccs, :rml tlic tcrmr of t11( 
contract are atlnlissible as el itlmcc of nliat thosc scr\ ice? are north." 
So in 2 3  R. C. I,., 307 : ' T ~ ~ I I  by rc:'mn of tlw statute of frautli: a par01 
agreement to nlakc testainent;~rg 1worisio11 ill fa ror  of one r o n t l c r ~ ~ ~ g  
personal scrrices callnot be cllforced, :III n c t i o ~ ~  may lie against tlic. 
personal representative of tlir deccjtlent on a yurrnlum trlerztrt to rerole1 
the value of tlie services performed, as that amount and ~ o t  tlw xduc  
of the property agreed to be conveyed, is the measure of damag~s." Virlt 
J l i l l e r  v. Lush, 85 S. C., 52;  ST711etstitw t*. TT7il~otl ,  104 S. C., 354; Paf-  
f~rsmz 7%. Franklin, I68  S. C., lit;; d l r C ~ r n y  I . .  I'III-grrson, IS0 S. C., 463 
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In  Redmon z.. Robwfs ,  198 N .  C., 161, reference was  made  to Bou1lin;g 
11. Bowling, 300 S .  W. (Ky. ) ,  576, ill which i t  was  held tha t  upon t h ~  
facts there developed the measure of damages was the l-aluc of the  prop- 
e r ty  agreed to be devised; but i t  was expressly noted i n  thll opinion tha t  
the measure of damages was not before us. T h e  reference, therefore, mas 
obiter dictum. I n  ]lager v. Ii'hitener, 204 PUT. C., 747, the  rule  iu 
Bowling's case seems to h a r e  been applied, but to  say a s  a general pr in-  
ciple t h a t  t h r  measure of damages f o r  fa i lu re  to  comply with a verbal 
prolnise to  clerise land is the value of the  property agrcetl to be derisrtl 
is not i n  accord with the decisions of thic; Comxt. 

New tr ia l .  

R. J. MCCBIiLEY V. C. I<. COUNCIL A N D  I. J. SUT'TON. 

(Filed 1 November, 1933.) 

Master and  Servant F R--Employee ncccpting award under  Compensa- 
tion Act may not alone maintain action against third person tort 
Ycasor. 

Where a11 cinployee has accepted coml~ensation awarded by the In- 
dustrial Cornmissicn for an injury sustained by him in the course of his 
employment he is  barred by the Compensation Act from :naintaining an 
action against a third person upon nllegations that the negligence of such 
third persoil \\.as the proximate cause of his injury, the employer or its 
ilisurance carrier being subrognted to the right of a r t io~ i  against such 
third 1)ersc:n to the cstt'nt of the amount of compensntior~ paid, the em- 
ploycc being interested in the recovery only ill the evei~t  the recovery 
exceeds the amount of compensation paid or for \\.hich the euployer or 
insurance carricr is liable, and where all action is brought against such 
third person by the employee alone, the employee is not the real party in 
interest, C. S.. 446, and it is error for thc trial court to grant tlie em- 
ployee's moticn to strike from defendnnt's answer a1:egations setting up 
the defense that [)laintiff had been awarded compensation by the Indus- 
trial Commission for tlie injury sued 011. C. S., 537. The order granting 
plaintifYs motion to strike from the answer allegations setting up the 
: ~ n n r d  of tlie Industrial Con~mission is reversed without prejudice to 
plnintiff to more that the insurance carrier he maclr n party plaintiff. 

-IPPEAL by  defeiidants f r o m  Finley ,  ,J.. a t  May Term,  1933, of 

T h i s  is  a n  action t o  recover daniages f o r  pemorlal injur ies  suffered 
by the plaintiff,  and  resulting f r o m  a collision, which oc'curred on 27 
J a n u a r y ,  1932, between a n  au ton~obi le  ill which the  p l a i ~ ~ t i f f  was r iding 
a s  a passenger, and  a n  automobile owned by t h r  defmdnnt  I. .I. S u t t o ~ i .  
i l~~tl  dril-en by thcb defendant, C .  R. Council. 
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I t  is alleged ill the cornplaint that the uutoinolde in which the de- 
fendai~ts  were riding, at the tirne of the collision, M'RS under their joint 
control, arid that tlie t le fenda~~ts  a t  the time ve rc  engaged iu a joint 
enteq~rise.  I t  is furtlicr alleged that the (*ollision be twen  s:lid auto- 
mobiles, with tlie rcsultiiig i1ijurir.s to th(. plaiiitiff, \!as caused. solely 
and proximately, by the nc~gligencc~ of the tlefendants, as specifically 
alleged therein. On the cause of action dlcgctl in t h r~  complaint, th t~ 
plaintiff prays judgment that lie recorcJr of thr  clcfencla~~ts thr  SUIII of 
$13,000, the arnouiit of liis damages. 

I n  their x r ~ s w c ~  to the complaint, tlic~ defentla~lts deily all the a l l r g ~  
tions therein, which cor~stitute the cause of action alleged in the con)- 
plaint. As a further defense to the cause of actiori alle&tl ill the com- 
plaint, and as  a bar to plaintiff's recorery thereon in this action, thr  
defendants allege : 

''1. That  on 27 January ,  1932, and for a cotlsitlcrable length of tirnc 
prior thereto, the plaintiff \vas rniployed by S t t v n r t  Brothers Cottoll 
Company. 

2. That  prior to 27 Jaiiuary, 1932, the plailit~ff ailtl his cmploycr, 
Stewart Brothcrs Cotton Conipmly, had duly cllcc3tetl to accept arid b(s 
gorerned by all the provisions of the laws of thv Stutc of S o r t h  Caro- 
lina, known as tlle "Workint~n's ( 'o~~~l~cmsat io l i  Ln\vs of Sort11 Carolina." 

3. That  on 2; January,  1932, the plaintiff antl his employer, Str l \art  
Urotliers Cottoll Compally, liatl duly complied with the l~rovisions ant1 
requirements of tlie Workniiw's Conlpcnsation L:l\vs of S o r t h  Parolirla. 
and vertL o p t ~ r a t i ~ ~ g  under its tcrins antl prorisioi~s, ant1 ~ w r e  I~oi~ntl 
thereby. 

4. That  prior to 27 J a ~ ~ u a r y ,  1936. Stewart 13rothers Cornpa~ly, the  
eniployer of the plaintiff, had procured :i policy of insnra~lcc from or in 
the London A\cidcirt  aud Guarantee ('oinpally, as requiwtl b,v the Work- 
I ~ C I L ' s  Compensatlot~ L a n s  of t l i ~  Stat(> of S o r t h  Carolina, :i11(1 that  said 
London Acc4de11t and Guara~l t t  c 3  ('onlpnny was prior to as \yell a, ~ I I  

27 January,  1932, the insuralicc carrier for Stewart Brotllrre ('ottor~ 
Company urider the said Worknwn's Coinpcwiatioil -1cat. 

3. That  or1 27 January ,  1032, ant1 a t  rhc, ti11ir1 and 1)lac-e i~litl 011 th( 
oc.c:tsion nwiltionecl in the cornplaint, the pl:~i~ltiff, H. .J. XcCarley, \ \as 
rngagrcl ill the bu4ncsb of his rniployrr, Stew :rrt I % r o t l ~ c ~ ~  ('otto~r C'orll- 
pany. 

6. That  subsequent to 27 J a r ~ u a r y ,  1932, the pla~lltiff, X. J .  X ~ C I a r l t ~ j .  
and his e~nployc,r, Stewart Brothers Cottoll Corlipa~ly, arid the L o i i d o ~ ~  
-\ccideilt and Guarantee Coml)any, tlicx in~ur:cnc*c carrier for S tenar t  
Brothers Cotton Conipany, uuder the Xorth ('aroliiia Worklnen's Corrl- 
pensation Act, duly entered into ail agreement under and pursuant ti] 
the prorisious of the North Carolina Wol.lrmen7s Compensation ,let, by 
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the terms of which tlie plaintiff agreed to accept and the said Lond011 
lccident and Guarantee Company agreed to pay to thrt plaintiff corn- 
pei~satiori ancl medical and other expenses as requirec and proridctl 
hy said S o r t h  Carolina Workmen's Compensation , h t .  

7 .  That  thereafter, to wi t :  oil 5 Ju ly ,  1932, a hearing was held under 
and pursuant to the provisions of the North Carolina X1orkmel~'s Coal- 
ppnsation Act before J. Dewey Dorsctt, Commissioner, : ~ t  Troy, IT. C., 
and that thereafter, to wi t :  on 25 October, 1932, an avnrd  was duly 
asscsscd by the S o r t h  Carolilia Industrial  Conimissio~~ directing that 
cwnipensatio~~ payments be made according to the ~igrecli~ent thcretoforc. 
twtercd into between the plaintiff, his employer, Stewari Brothers Cot- 
tori C'ompal~y, ant1 its insuranicc. carrier, London A\ccitlcnt ant1 Guaranttvfi 
Con~pany.  

8. That  ~iei t l iei~ tlic plaintiff, iior liis elnployer, Stewait Brothers Cot- 
ton Company, nor its insurance carrier, London ,lccident a i d  Guarantee 
Conipany, appealcti from the aforesaid award of the Kor th  Caroliii:~ 
Iildustrial Comniissioi~, and that  tlie time within which nil appeal can bc 
rakcn or perfected has expired, and that the saitl award is therefore 
final a ~ t d  l)inding 1113011 the plaintiff, his employer anrl thc~ i n s u r a ~ ~ c t ~  
toarrier, thc Loi~doil -1ccident and Guarantee Company. 

9. The defcntlai~ts are ndvisetl, informed and hclievc, and upoil bur11 
~nforniat ion and hclief allege that the Loi~don Lkci t le i~ t  and Guarantfe 
('onipm~y has paid con~pclisation to the plai~itiff, a11d tlie plaintiff ha. 
' ~ ~ c ~ p t e d  con11)(~nsatio1~ froin tlw wid c~oni1):tny 1111(1er :liid pursuant to 
tlie terms, conclitioi~s ant1 prorisions of t l ~ e  aforc-ail1 xwartl, ant1 thc, 
Worknlcn's Co~i i l )c~n~nt io i~  Law of thc State of Sor t l l  ( ' n ro l i~~a .  

10. T l ~ t  u~~t l r l r  the pro~isioiis  of tlie S o r t h  C'arolina \Vorlrnicn's C o n -  
pensation Law, i i ~ ~ d  particularly sectioi~ 11 thercof, tlie rights :111(1 

remedies therein granted to an rnlployee wlicrc he and hi: ern1)loyer hart ,  
ac~eptcd  the pro~is ions  of said act, respecti~ely to pay and accept voni- 
[~ematioli on account of pcrsoi~al illjury or (lent11 by accitlelit cxclu ltl\ 
ti11 other rights and remedies of such employces, or tllcir pcrsol~al rcprc- 
~euta t i res ,  and the acceptai~ce of an  award untler the s:litl act is a corn- 
plctc bar to any nlternatire or further pi~occeding at toinmon law or 
otl~erwise, and that tlie plaintiff by accepting the aforesaid award under 
the Sor t l i  Carolina Workn~cn's C o m p w s a t i o ~ ~  ,lc*t has thereby waive11 
J I I ~  C O I I I ~ ~ O ~  law or othcr right which he might o thc rwjs~  h a w  had to 
;netitute a ~ i d  to prosecute ail action to recover daniages for liis alleged 
~ ~ i j u r i e s ,  autl is forcrcl* barred fro111 p r o w u t i n g  any lction for saitl 
:illeged injuries ngaiilst thesrl defciidants, or either of t l i ~ m .  

11. That  the acceptance by the plaintiff of the aforesaid award untler 
the North Carolina Workmen's Compensation Act for rompensatioii for 
the illjury or injuries alleged to h a ~ e  been sustai~ieil by the plaintiff at 
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the time and place and on the occasion n~entioned in the co inp la i~~ t  
oljerated as an assigl~mcnt to  his employer or its insura~lce carricr, t l ~ c ~  
London llccidont and Guarantee Company, of all rights of the plai i~tiff ,  
if any he had, to recovcr damages against tlw tlcfcr~dants, or either of 
thcm, on account of said injuries, ant1 tliat liis said cniployer, or its ill- 
5urance carrier, the Lonilon Llccident and Guarantee Company, wcro 
Ily operation of iaw by saitl award, and their con~pl ia l~ce  tlicrcwith, 
yubrogated to all of tlie rights, if any the plaintiff l~atl ,  to institute or 
prosecute any action or a c t i o ~ ~ s  against tlie defendants or  c i t l~er  of them. 
for or on account of injuries alleged by the plaintiff to hare  been sus- 
tained by him a t  t l ~ c  time and place, ant1 on tlic occasion mentioned in 
the complaint. 

12. That  by rewsoli of tlie matters a i d  tliiues hereinbefore set forth, - 
rhr plaintiff is forever estopped and barred from instituting or prosc- 
cduting against the defendants, or either of them, any action or actions 
for damages for illjuries alleged to have been sustained by tlie plaintiff - 

, ~ t  the time and pli~cc, and on the occasiou mcntiorled in tlie cwnplaint." 
111 apt  time, tlre plaintifT rnowd tlic court as follon s : 
"1. To strike out all of thc First  and Further Llnswer a l~t l  Ilefe~~sc,. 

Iwirig 1)nragraplis 1, 2, 3, -1, 5, 6, 7, 8, 9, 10, 11, and 12, and coil- 
htitutil~g all of the First  and Fur ther  Answer and Drfe i~sr ,  as sct forth 
111 the plea iu  bar or abatenieut and ans\ier of the dcfrntl:u~rs, C'. Ti;. 
('ouncil a d  1. J .  Sutton, ill thr  above eutitlcd action. 

2. That  the abore paragraphs, co~istituting all of ilefentla~lts' First 
allcl Further Ansver, slioultl bp stricken out for that  said allcgcd tic 
fw,sc states a eoiiclusioii of lan aud puts IIO facts in issue. 
;i. 'That the Workmen's ilompeusation Act of Yor th  Carolina specifi- 

(,ally proTides tliat tlie acceptance of an  award under this Llct  for con-  
lwnsation for the injury or death of ail employee shall operate as an 
:lasignmelit to the employer of every right to recorer damages wliicl~ 
t l ~ e  injured enlployce may l i a ~ e  against any other party for sucli injury 
o r  death;  and tliat such employer shall be subrogated to any sucli riglit 
and may enforce the same in his own name or in the naincL of the ern- 
l~loyee, or his personal rrprescntatire, the legal liability of such pa r t j .  

That  said Act further pro\ ides that  the amount of conipcilsation paid 
Oy the rmployer or tllc a m o u ~ ~ t  of conil~ensatio~i to \\11ich the a s u r c d  
or tlie injured employee or liis dependelits are entitled sliall not be atl- 
r~~isslble as evidelice in any action brought to  recover dnninges, but all) 
aniount collected by the employer under the provisions of the. sectioi~, 
111 excess of the aniount paid by the employer or for which he is liable, 
,Iiall be held by the eniployer for the benefit of the ir~juretl ~1nl)loyec 
or other person5 cr~titled tllereto, less such amounts as  :we paid by tho 
,~inployrr for r rnso~~ah lc  cspcnsrs and  a t t n r u ( y  fees, ulicn approvrd by 
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thc Coinmission. Said section further provides tha t  when any em- 
ployer is insured against liability for conipensation with any insurances 
caarrier and such insurance carrier shall have paid any compensation for 
which the. employer is liable, or shnll have assumed the liability of the 
rmployer therefor, it  shnll be subrogatcd to all rights and duties of the 
tmployer and may enforce such rights in i ts  ow1 name and in  the namt* 
of tlie injured cmployecl or his personal representative." 

The motiol~ of thtl plaintiff was allowed, aiid it \vas c~rdered by the 
court that  all of thcl F h s t  and Fur ther  Answer and Defeme as corit&etl 
in paragraphs oiic to twc~lve, inclusive, be ant1 tlir sanw was strickell 
from tlie answer filed by the defendants. 

The tlefeiitlants c w q t ~ d  to tho order, ai~tl  appcalcd t t ~  the Supreme* 
Court. 

IZyDwtr Lt. l i o e y  f o ~  plaintiff. 
Fred 11. t l e lms  nmd Frank: E. hl.~.u?n for tlefentlants. 

Cossox .  J .  111 H ~ o u , r ,  v.  R. R., 202 Tu'. C., 256, 162 S. E., 613, i t  was 
held that tlir persoiial representatiw, i n  that case the administrator, of 
a dec.easec1 employer, who has accepted from the employer, or from his 
insurance carrier, corilpei~sation for the death of the employee, under 
tlie provisioils of the S o r t h  Carolina Workmen's Conipensntion Act. 
(*ail maintail1 in his own ilaiiie an  action to recover of a third person. 
who hy his ~legligelice has caused the death of the employee, damages 
for sucll death. Fo r  this reason, there was 110 ~ w o r  in tEe order of thct 
Superior Court ill that case, striking from thc answer of the defendant 
allegatious setting u p  tlie payment and acceptance of such compensa- 
tion as a defense or bar to the action. Section 11 of the Act expressly 
p r o ~ i d e s  that  in such case, the personal representative of the deceased 
enlployee mag niaintain the actioil, ant1 that  :I recovery tl ereon shall br. 
primarily for thr  bellefit of thc employer or of his  ilisurance carrier. 
who are des ignatd  by the statute as  the beneficiaries of the action, t o  
the extent of the amount of the cornpcnsatioii paid for tlie death of th(. 
t ~ p l o y w .  The c~onstructioi~ of the statute wliich supports this hold- 
ing is not involved ill tlie subsequei~t appeal in that case. See Brown 1 . .  

IZ. IZ., 204 N. C., 668, 169 S. E., 419. I t  was appro\wl in Phi f e r  1 1 .  

~ I c T ~ J .  202 N. C., 38s.  163 S. E., 119, and may now kc regardrd :IS 

settled. 
I n  l'ridycii U I ~  1,;. S. Fidel i ty & Guurunty C ' o .  L ~ .  .ltluwtic* Coast L m  

IZ. A. Co., 203 N. C., 69, 164 S. EL, 325, i t  was held that  an  ernployec 
who lins accepted cornpcnsation for in jury  resulting from an  accident 
which arose out of and in the course of his employmelit, and the insur- 
allce rarrier  of his employer, who has paid c~om&&itioii for the injury. 
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a s  awarded by the North Carolina Industrial Commission, can maiu- 
tain an action against a third persol], who by his negligence has caused 
the injury, which did not result in death, to recover damages for the 
illjury. I t  is said in the opinion in that  case that the allegations of the 
romplaint in effect show that  the action was hegun and prosecuted hy 
tlie insurance carricr, primarily for its benefit, as authorized by statute. 
The joinder of the injured employee did not affect the right of tlie in- 
mrancc carrier to maintain the action. I f  the amount recorercd in tlie 
artion exceed the amount paid as  compensation, the insurance carrier, 
,is plaintiff, would hold tllc excess for thc benefit of the iiljured enl- 
ployec. Fo r  this reason, the complaint mas not subject to demurrer for 
misjoinder of parties or of causes of action. Tlic cause of action alleged 
111 the coinplaint was vested in the insurance carricr by the statute; the 
cmployec n a s  interested only in the recovery, in the event the amount 
recovered as damages exceeded the amount of thc compensatiou ~ v h i c l ~  
lie had received from the insurance carrier, under the provisions of the 
,Yorth Carolina TS'orkmen's Compensation Act. 

The  instant case is distinguishable from both the H ~ U I L ' I L  c a ~ ~  and the 
l'ridgen casp. I n  the former case, the action Ivas to recover damages 
for the death of the employee. The action n a i  proprrly hcgul~ and 
prosecutrd by his  personal representative. I n  tllcl 1attc.r case, tlic act io~l 
\ \as  to recover dailiages for ilrjuries sufferrvl by t h ~  rmploycf1, wliicl~ 
,lit1 not result in hi. death. 'The action n a s  not begun ant1 prowcutcd. 
'1.s in tllc instant case, by the employee, n h o  liatl elwttd to accept corn- 
ljensatioli for hi5 injury from his employer or from liis i ~ ~ s u r a i ~ w  char- 

rier, and n h o  by such acceptance is expressly barred hy tlw statute, ot  
the riglit to recover ou the cause of action alleged in thc coiuplaint. 

There was error ill the order in thc instant case, itriking from the 
,~ilswer the allegatior~s nliich constitute thc E'int am1 Further Ikfensc. 
ro the cause of actioil on \\hich plaintiff demand5 judgment. I f  thew 
nllegations are sustained a t  the trial, the plaintiff in tlie present statt3 
of the record cannot recovcr in the action. T h r  plaintiff is  not the real 
party in  interest. C. S., 446. Fo r  that  reasou, a t  the cloile of the evi- 
 leii ice, the plaintiff mould b~ nonsuited. ( 'hapman 71. XcLau.horn, 150 
N. C., 166, 63 S. E., 721. The allegations are not irrelevant, and should 
not be stricken from tlic aiiswer. C. S. 537. 

The order is reversed, without prejudice to :L motion nh i rh  may br 
~narle by the plaintifi ill the Superior Court that the insurance carrier 
I,e made a party plaintiff to the action, if he is  so advised. C'unnzrlg- 
h a m  7>. R. R., 139 K. C., 427, 51 S.  E. ,  1029. I f  such motion is allowed, 
and the insurance carrier files a complaint and prosecutes the : d o n ,  th(x 
action may be maintained. I f  the inwrance carrier declincs to prosecute 
the action, thr  plaintiff may uot he without a remedy. 

Reversed. 



376 I N  THE SUPREME COURT. L20.5 

STATE v. JUNE WILSOS. 

(Filed 1 November, 1933.) 

1. Arson 0 c-Evidence of defendant's gui l t  of wantonly a n d  w i l f u l l ~  
burning barn  held sufficient. 

I n  this prosecution for wilfully and wantonly burning a barn in viola- 
tion of C. S., 4'742, the evidence of the felonious origin of the fire and 
of tlie identity of the defendant as  the culprit is  heid sufficient to be 
submitted to the jury, the corpus delicti being reasonabl:? inferable from 
tlie circumstances, and there being evidence that a fresh I~oot track found 
a t  thc scene of the crime was made by defendant's boot, and that defend- 
ant  failed to answer charges of his brother, made in the presence of 
officers, under circumstancrs calling for a reply, that  defendant had com- 
mitted the crime. 

2. Criminal Law G f-Failure of defendant t o  answer accusations under  
rircumstances of this case held competent a s  implied admission. 

In  this prosecution for wantonly and wilfully burning a barn, defend- 
ant's brother, in the presence of the omcers, after looking a t  defendant's 
b u ~ t  track found a t  the scene of the crime, charged defendant with having 
burned tlie barn, to which defendant made no reply: Hcltl, the accusation 
was made under circumstances calling for n reply by defendant, and was 
comgetent evidence of defendant's guilt. 

3. Same--Undenied accusation is  incompetent unless made under cir- 
cumstances naturally calling for  denial f rom defrndarit. 

I11 order for a def'cndaat's failure to answer an accusation of committing 
11 crime or ccrmplicity therein to be competent in evidence against him in 
a prosecution for sucli crime, it  must be shown that d e f e ~ ~ d a n t  heard and 
understood the accusntion, and that it  was made under circumstances 
i~;iturally calling for an answer, and that defendant had opportunity to 
act or speak, and defendant's silence must aluount to rm admission bg 
;tcquitwenee. 

4. Same-It is  not essential tha t  pvrson making accusation be com@ent 
a s  witness i n  order  fo r  undenied aceusi~tion t o  be competent. 

I t  is not essential that tlie lxrson accusing another of the commission 
uf or complicity in a crime should be competent to testify against de- 
fendant in order for tlie nndenied accusation to be comwhtcnt against de- 
fendant where the circumstances are  such ns to naturally call for a denial 
I)y def'cndailt, tliough the incompetence of the accuser as; a witness mag 
be a circumstauce to be considered. 

3. Criminal Law L e-Admission of testimony of nndcnird accusation of 
three-sear-old gir l  held not  prejudicial. 

Defendant, hariilg been accused by his brother of burlling prosecuting 
witness's barn, under circumstances naturally calling foi  a denial, went 
to tlie home of the prosecuting witness and sought to engage him in con- 
rersntic n concernini. the fire. While defendant and prosecuting witness 
uere  ttllliini. the pr( sccutinq witness's three-gear-old granddaughter made 
an accusntion implicating defendant as t h ~  culprit. Defendant did not 
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deny the nccusation and left shortly thereafter. Hcld,  the admission in 
evidence of the undenied accusation of the three-year-old girl was not 
prejudicial to defendant, i t  being merely cumulative of the competent 
undenied accuwtion of defendant's brother, and the jury having a full 
understnndinq of the circumstances under \vhich the accusation n a s  made, 
and being ab'e to judge nhether defendant's silence and abrupt departure 
were due to his inhcspitable reception and the irresponsibi:ity of his ac- 
vnser. Whether the c o n ~ p e t e n c ~  of an undenird nccusatiol~ iq  exc:u~ivrlg 
;L question of law for tlie Court. qlrrre? 

,IFPEAI, by tlc~fentlaltt fro111 I17nrlicX, J.. a t  J u l y  'I'crln, 1933, of 
ECRKE. 

Cr imina l  p r o s r c u t i o ~ ~  trit3cI upor1 i l~dictmcil t  c h a r g i ~ r g  the  defendant 
\i itli ~ v a n t o n l ~  and  ~vi l fu l ly  b u r ~ ~ i n g  a ba1.11, the 1)roperty of TfT. -1. I Jon-  
11tii11, i n  violation of C. S., 42-12. 
W. ll. L o n m a u  is a f a r m e r  living i n  B u r k e  County. H i s  bar11 was 

I ~ u r i ~ e t l  about 1 :00 a.111. S u ~ ~ d a y  morning, 9 Apri l ,  1933. H i s  horses 
n e r e  saretl, hut his  con was  not. T h e  t l ~ f e n d a n t  is  a f i q h e r m a ~ ~  living 
i l l  :I shack on the  Twsterli bank of the C a t a n b a  River .  
,I fresh boot t rack was fount1 not f a r  f rom the  barn  which lrtl across 

the bottoin a d  ill the d i rec t io l~  of J u n e  Wi1w11's shack. I t  is i n  evi- 
tleuce t h a t  this t rack was  made  by the c l r f rn t la~~t ' s  boots. Tlie dcfcndant 
thought t h i ~  t rack miglit have been nl:& 011 S a t u r d a y  afternoon a s  IIC 
\\as going a f tc r  some liqnor. 1 % ~  said to one of his  neighbor? b c t n e e ~ l  
2 :00 and  3 :00 o'c1oc.k Suntlay riioriiil~g, "I playecl hell u p  the (*reek 
tonight." h d  when the cfficcw came to his  house, or shack, la ter  ill 

the rnor i~ ing  and  said to  h i m  t h a t  M r .  Lo~vman ' s  barn  was burned last 
t~ igh t ,  "he did not make a n y  a n s n e r  t o  that,  but  said they played hell 
\\ i th  m y  fish t r a p  last night." Bob  Wilson, brother of the  clefentlant, 
\I 110 was n i t h  the officers and  neighbors, a f te r  looking a t  the  boots, said 
to  tllc defendant : "You a r e  the fellow t h a t  1)urneil N r .  Lomman's barn." 
L'o this, t h e  dcfcnclalit made  n o  reply. 

O n  tlie following (1x7 the d t fen t la i~ t  stopped by  t h e  home of W. -1. 
Idunman,  sat down on thc  edge of tlie porch, a n d  sought to  engage h im 
I I I  a conversation with rcspect to  the cost of his  new harness, etc. L o w  
Illan had  very litt le to s a y ;  (lid not answer h i s  questions. Presently, 
1,ownan's li t t lc tlirce-pear-old g r a i ~ d c h i l d  said to  the  defendant :  "You 
Iluri~ed our  con." T h e  c l e f e n d a ~ ~ t  m a d e  n o  answer, but pret ty  soou tlrere- 
' ~ f t e r  he got up and  left.  Objection hy defendant to  the  introduction of 
this e l  idcnce ; owrru led  ; exception. 

The defendant offered n o  evidence, but  rnoT ed to tlisrniss the  prosecu- 
rion a s  in case of nonsuit.  C. S., 4643. 

Verdict : Guilty. 
J u d g m e n t :  T h i r t y  irior~ths on the  roads. 
T h e  defendant appeals, assigning errors  
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A f forney-Genwal Brummif f awtl . l ssisfan f Atforlte~y Genera2 Seawell 
for the State. 

D. I,. Russell f o ~  defenclanf. 

STACY, C. J. The  defendant grounds his niotion for dismissal of the 
prosecution on the insufficiency of the evidence to shcw any felonious 
origin of tlie fire, or to identify the defendant as the culprit, citing 
8. v. C h ~ r w h .  202 N. C., 692, 163 S. E., 874, but we think these facts, 
or tlie c o ~ p u s  delicti, may reasonably bc inferred from the attendant 
circumstances. Not only does i t  appear that  the defendant made thc 
tracks found near the barn, but also that  he remained silent in t h ~  
face of the statement by his brother, in the presenceb of the officers, 
"You are the fellow that burned Lownlan7s barn." S. v. Jackson, 150 
N .  C., 831, 64 S. E., 376. The occasion was such as  to call for  a reply. 
or to render the defendant's silence a t  that  time tantamount to  an  ad- 
mission by acquiescencc~ of t h r  truthfulness of said i~tatemcnt. S. 1%.  

B u m o  and Portee, 200 K, C., 142, 156 S. E., 783. 
T h e  general rule is, that  statements made to or in the presence and 

hearing of a person, accusing him of the commission of or complicit) 
in a crime, are, when not denied, admissible in  evident? against h im as 
warranting an  inference of the t ru th  of such stateme lts. 1 R. C. L.. 
479. 

I t  is the occasion, colored by some circumstance or sig;riificarit conduct 
on the par t  of the accused, vhich  renders such stnteinents, otherwise 
incompetelit as hearsay, admissible in evidence. S. I )  .Evans, 189 N. C.. 
233, 126 S. E., 607. 

Indeed, it has been said that  tlie acquiescenre of t party, to I l a ~ t .  
the effect of an  adn~ission, must exhibit some act of the mind, and 
amoui~ t  to voluntary demeanor or conduct of the party, and whether 
it bc acquiescence in the conduct or iri tlie language oj' others, it  must 
plainly appear that such conduct was fully known, or such languagc 
fully understood by the party, before any infcrcnce car1 be d r a n n  fro111 
his passiveness or silence. Tlic circumstances, too, must not only be sue11 
ils afford him an opportunity to act or speak, but such also 'as woultl 
properly and naturally call for some action or reply, from men s imi l a r l~  
situated. Taylor on Evidence, sec. 733. 

When a statement is made, either to a persuli or within his hearing. 
implicating him in the commission of a crime, to which he makes IIO 

reply, the natural  inference is that  the imputation is  perhaps well 
foundcd, or he would have repelled it. S. v. Suggs, 89 K. C., 527. But 
the occasion must be such as to call for a reply. " I t  is  not sufficient 
that the statement was made in the presence of the defendant against 
whom i t  is sought to  be usc~l,  even though he remained silent; but it i5  
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further necessary that  the circumstances should have been such as to 
d l  for a denial on his part, and to afford him an opportunity to makc 
it." 16 C .  J., 659. 

Silence alone, ill the fact, or hearing of a11 accusation, is not what 
~nakes  it evidence of probative value, but the occasion, colored by th r  
r.orldiict of the nccuseil or some circumstance in connection with thc 
rharge, is  what gives the statement evidrntiary wright. S. 1%.  I{ni . ton.  
!11 x. C., 947; 8. 2%. Rou m a n ,  80 Y. C., -232. "To make the statemcmth 
of others evidence againqt OIIC on the ground of his implicd admiss io~~  of 
t l ~ r i r  t ru th  by s i l ~ n t  acquirsccl~ce, they n ~ u s t  he made 011 an occasion 
\\.hen a reply from liinl might bc pt ,oper l~/  e.cpecfetS. But  whcre the 
~ I L U S ~ ' O T ~  i s  s11r11 that :L 1)~r son  is not called upon or expected to speak. 
110 statements made in his preiencc can be used against him on thv 
qround of his prcsumcd aswilt from hi3 ~ ~ I P I I C P . ~ '  . / l ~ h e ,  J . ,  in Gull I' 

IIanuel,  89 S. C'., 83. 
Lhe to the manifold tenllmaments of people and their varying con- 

wptions of the fiturss of things, thc cllaracttr of evidence \\e are 11mv 
vonsidering is so liable to misinterpr~tat ion and abuse that  t l ~ r  author- 
 ties uniformly consitlcr it as evide~lce to be r w c i ~  cd with great caution 
;md, except under n ell rwognized conditions, hold i t  to be inadmissible 
:~ltogrther. Hence. unless the party a t  the time mas afforded a fa i r  op- 
portunity to speak, or thr  statements were made ur~der  circurnstances 
ii1il1 by such a perwn as naturally called for a reply, the evidence is not 
:~clmissiblr a t  all. ,q. 11. . 7 a c ~ s 0 1 ~ . ,  150 S. C'., S31, 64 S. E., 376. "The 
,ilence of the accused may spring from such a ~ a r i e t y  of motives, some 
of  nhich may bc consistent v i th  i n i ~ o c e ~ ~ ~ ~ ~ ,  that  silence alone is  very 
.;light evide~lce of guil t ;  and, asidc from the inference which may arise 
from thc attrntlant circ~unstanccs, should be received with caution as 
I~roof of guilt." r~ l ( le r l i i l l  Crinl. Ev. (Rtl cd.), see. 209. I t  is readily 
~*ollccded that ' h e r r  sl~atlo\vs of c.onfcssions," which arise from silence 
I I I  the face of accusationi, arc, not to be received in evitlencc unless 
rhvy amount to atlrniisiorls by iicquitsccl~ce. 8. 1'. K u f l e r ,  153 S. C., 625. 
I L.5 S. E., 589. Q U L  t n t c f  trot1 utiyuc! f c r f e f w ,  sed famen venrttl c s f  rum 
tcirn ncyare .  '(IIc who is iilent (loci not inderd confess. but ycjt it is true 
that h r  tlors ~ ~ o t  dcny." 

Spcaliing to thc. subjrct in I.clil 1 . .  A'trorlg. 10 Vt., -257. I ' h r l l~s .  J . .  tlc- 
111 (,ring thc opii~ion of the Court, says : 

"It is sometime's said that, if a fact, which malies against the party. 
1s itatetl ill h i i  prrwlice, and is not contradicted by him, his silencc 
I-aiws u presuniption of it, t ruth.  T o  this position we c8annot accede. 
,, Lhc mere silence of the party creatm no evidence, one u a y  or the other. 
There are, indeed cases, where the silence of thp party creates a pre- 
-11mption or infercncr against h i m ;  but this presumption dprives all its 
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force from the circumstances, under which the statement is made, which 
may call for a denial. I f  the party is under a inoral or honorary obliga- 
tion to disclose, or if his r ~ p u t a t i o n  or interest is  je3parded by thc 
statenlent, he has R strong iil(1ucement to (1ri1y it,  if he can do so with 
truth.  H i s  silcnce, under such circun~stances, affords an  inference 
against him, which is mar? or less strong, ill proportion to the induce- 
ment to make the denial. Bu t  even here, the evident?, thus created. 
rests altogether upon the attendant circumstances. I f ,  for instance, th(2 
party be engaged in defmding his reputation or his rights, an assertion. 
bearing upon the subject under discussion, and unfarorable to him, call? 
for a dcnial, nnd if there be not a denial, a presun~ption of its t ruth 
arises. But TW know of no obligation upon the party lo answer every 
idle or impertinent iilquiry. H e  has the right to be silent, unless there 
be good occasion for i p ~ a k i n g .  R e  cannot admit that  he is bound to 
disclose his private affairs, at the suggestion of idle cur:osity, whenever 
such curiosity is indulged, a t  the hazard of being concluded by every 
suggestion, n-hich may be suffered to pass unanslvered. The  true rule wr.e 
underitand to be this;-evidence of this character may be permitted to 
go to the jury, whencrer the occasion, upon which thl? declaration ie 
made in the presence of the party, and the attendant circumstances, call 
for serious &nissioil or dcnial on his pa r t ;  hut the strength of the 
evidence depends altogether upon the force of tlie circun~stances and the 
motives, which must impel him to an  explirit tlcnial, if the staternci~t 
be untrue. Bu t  if no good reasoil exist to call for (listlosure, and the 
party decline to enter into useless ciiscussion, or answcr illle curiosity, no 
legitimate inference to his prejudice can be drawn from his silence." 

S o r  is it  essmitial, though a circumstance to br  considered perhaps, 
that tlie statenieilts of conlplicity or accnsation should 3e made by o i ~ c  
competent to testify against the ckfentlaut. S. 1 . .  Ilecord, 151 IY. C., G95. 
65 S. E., 1010; S. c. Gmham, 191  S. (:., 459, 140 S. E., 26; S. L?.  

XcI<inney, I75 S. C., 78-1, 95 S. EL, 162; S.  2%. Randall,  170 N. C., 737. 
87 S. E., 227; ,C. I ? .  l f ' rp~man ,  197 S. C., 376, 1-18 S. E., 150; 1 R. C. I,.. 
480. 

I f  it  be co l~cc~ lc~ l  as more probable, from the foregoiiig; epitome of tllc. 
decisions oil the subject, that  the remark of the little child, "You burritsti 
our cow," 1na:le on Monday after the fire ~vheii the defendant stopped a t  
the home of V. A. Lo\iman and sought to engage him in a conversatiol~. 
called for no reply on the par t  of the defendant, its admission woultl 
seem to be without material significance on the facts of the preseni 
record. The occasion is what gave i t  point, if i t  had any. The  jur? 
would not h a w  attached any importance to the child's statement, nor 
the defendant's failure to notice it, but for the fact that he  went to thc 
home of the prosecuting witness and sought to engage him in  conversa- 
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tion when he knew that he was then heing accused of burning Lowman's 
barn, and he got u p  and left pretty soon after the child's remark. On 
the other hand, it is urged that  the defendant's silence, as well as his 
conduct, on this occasion was but natural in rien- of the inhospitable 
reception accorded him by the prosecuting witness. So the jury, a t  least. 
had the benefit of a full understanding of the situation. 

The  weight of the circumstance, if any it had, lies in the conduct 
of the defendant, and not per se in the remark of the little child. At any 
rate, this evidence was only cumulative, the same implicatioii having 
been made by the defendant's brother on the day prerious under circum- 
stances which clearly called for a reply but which elicited no answer, ancl 
we are not disposed to regard i ts  admission as harmful, even if i t+ 
exclusion might havc been more appropriate. Then, too, the defenclant'r 
silence on this occasion was readily susceptible to explanation, which ht. 
elected not to make, evidently regarding the matter of small moment 
2 Wigmore on Eridencc (2d ed.), 5 8 5 .  

Speaking generitlly to a somewhat similar situation in d. 1..  Boumun 
SO S. C., 432, Ashe ,  J., delivering the opinion of the Court, seems to 
have taken a middle course, as i t  were, and approved the  trial court1+ 
subinission of the matter to the jury:  

'(The prisoner txcepted to the admission of the declarations of Eliza 
J a n e  Bowman, tlir daughter of the prisoner, in reference to the 'last 
~vords' of her mother, the deceased. They were clearly admissible for 
the purpose for which they ve re  proved, and the remarks of his Honor 
in commenting upon this t~s t in iony before the jury ve rc  perfectly legit- 
imate. Tlieg were told i t  was for them to determine whether the declara- 
tion was made in the hearing of the prisoner, whether he heard a i d  
understood tlic statement, and if so, what was his conduct on the occa- 
sion; did he  inimediately take up the child and bear her away in his 
arms and keep her constantly in his immediate presence while the 
company remained; and if they believed his testimony, it was for them 
alone to say what value was to be attached to these circumstances as 
tending to prove the prisoner's guilt. S. v. Perkins, 3 Hawks, 377." 

This view of the law has been followed in a number of later cases 
S. v. Xarf in,  152 S. C., 846, 109 S. E., 71 ;  S. v. It'alton, 172 N. C., 931. 
90 S. E., 518; 8. L.. Burno ancl Portee ,  supra. But  in S.  c. Butler, supra 
the competency of such proposed evidence was ruled as a matter of la\\ 
for the court, opinion by Walker, J. 

We find no error in the court's refusal to  set aside the rerdict for 
alleged misconduct of one or more of the jurors. The  rerdict and jucig- 
ment will be upheld. 

N o  error. 



('ITY OB' W A S H I S G T O S  a s ~  JOHN B. SPARROW, SINKING FUND COMMIS- 
SIOSEH OF THE CITY OF WASHISGTOS,  S O R T H  CAROLINA, v. T H E  
T R U S T  COMPANY O F  WASHINGTON 'am NATIONAL SURETY COM- 
PANY ASD FIDE1.ITY A N D  DEPOSIT  ('ORIPANY O F  MARYLAND. 
hnD1~10~.\1. PARTY. 

(Fi led  1 November, 1933.) 

1. L'rincipal a n d  Surcsty B c- 
As a general  rule a surety 's  liability on the bond of a public o a c e r  

ceases nhei i  the  term of office of t he  princilral espi res  by operation of 
law. 

2. Sam-Kule t h a t  publ ic  official's bond covers  who le  t e ~ m  of o m r e  may 
b e  modified by rcmtrac tual  provis ion to contrary .  

While thc  s ta tu tory  bond cf a 11ub:ic officer must  be ~ r i t t e n  in accord- 
:iilce wit11 tlie provision of tlie applicable statute,  and  any  discrepancy 
\rill usually bc treated a s  a n  irregulari ty and  void, C. 3., 324, this ru le  
tlues not yrec.lud(1 the parties f rom contracting in the  bond fo r  liability for  
a sllc~rter l~eriotl  t han  the  official te rm of office of the  principal. 

3. Same-Bond i n  t h i s  ca se  h e l d  t o  c o v w  period of o n e  y e a r  a l t hough  
principal 's  t e ~ m  of ofiice w a s  s i s  years.  

Tlie board tlf iiltlcwnen of a city appointed a t rus t  conipany a s  sinking 
fuucl commissioner for  tlie t e rm of s i s  years. Defendant sure ty  company 
rscvutcd t h ~  bond required of the  commissioner by s t a t ~ t e ,  t he  b nd re- 
1 i t ing tlint tlw principiil had  breii a p p o i n t ~ d  sinlring fund commissioner 
for tlie tt,irn of one year,  and  being conditioned upon the  faithful perform- 
ance of t he  comniissioner's duties. At the espi ra t ion  of th2 first year of t he  
c o m m i 4 c n c r ' s  tcrin another  s u ~ c t y  esecut rd  a bond coiering the  nliole 
uis year  tern], t he  board of n!dermen being given s t a t u t ~ r y  power t o  ex- 
amine  all bonds yearly and  renew them if the  security wns impaired o r  
adjudged insufficient, and the  bonds nct  being made cuinulative by reason 
of renewal, sec. b%, c b p .  170, Private  1 .ans  of 1903. H e l d ,  defendant 's  
b( nd covered it period of one year only, and the  city accepted the bond 
with l i l i t ~ l c d g e  of this fact. 

4. Linu ta t ion  of Actions B a-Statute he ld  lo r u n  a g a i n s t  s u r e t y  o n  
oflicial bond  f r o m  exp i r a t ion  of con t r ac tua l  per iod  of bond.  

Where tlic oflicial bond of a public officer by valid contractual limitation 
corc ls  only the  first year  of the  official's sis-year te rm of office, the  
s t a tu t e  of limitations begins to run  in favor of tlie surety on the  bond f rom 
the espi ra t ion  of t he  first year  of the  official's te rm of office a n d  not tlie 
rx l~ i r a t i on  of t h r  ofiicial's s ta tu tory  six-year t e rm of oflic-. C. S., 439. 

.\PIT.II, by F i d e l i t y  a ~ t d  Depos i t  ( ' ompany  of RIarylarid,  f r o m  Burn- 
h i l l ,  J., at May T e r m ,  1933,  of BEATFORT. R r w r s e d .  

O n  3 Augus t ,  1932,  t h e  p l a in t i f f s  b rough t  s u i t  a g a i n s t  the T r u s t  
C o m p a n y  of W a s h i n g t o n  a n d  t h e  N a t i o n a l  S u r e t y  C o m p a n y .  T h e y  filed 

a r o m p l a i n t  a l l eg ing  t h a t  o n  9 X a p ,  1921,  the T r u t  C o m p a n y  of 
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Washirlgtor~ was appointed sinking fund commissioner of the city of 
Washington, and received from its predecessor in office certain moneys 
and securities for which it had not accounted; that  the plaintiff Jno.  B. 
Sparrow, is  the present sinking fund commissioner of said ci ty;  that  as 
surety for the Trust  Company the National Surety Company executcd 
a bond in the sum of $75,000 conditioned that  said Trust  Company 
should faithfully and truly perform all the duties of its office and pay 
over and account for all funds coming into its hands by virtue of its 
office as sinking fund commissioner; arid praying that  the plaintiffs 
recover of said Trust  Company tlie sum of $1.50,000 and of the National 
Surety Company tlie sum of $75,000, to be discharged upon the paynlent 
of any balance that  may be found due the plaintiffs upon an  accounting. 
These two defendants filed an  answer denying liability. 

On  19 August, 1932, the Fidelity and Deposit Company of Maryland 
was made a party defendant. The  plaintiffs then filed a supplemental 
complaint and the Fidelity and Deposit Compauy made a motion to 
dismiss the action on the ground that  i t  had esecnterl its bond for :I 

u 

term of one year only, a t  the expiration of which its bond was canceled 
and a bond with the National Surety Company mas accepted. Reserving 
its rights urlder tlie foregoing motion, the Fidelity and Deposit Com- 
pany of Maryland filed an answer tlenping tlie material allegations of 
the supplemental complaint and pleading the statute of limitations ill 
bar of the plaintiffs' recovery. The plaintiffs filed a reply to the ap- 
pellant's nlotion aud alisner and the appellant demurred ore ienus to 
the complaint for  the asserted reason that  it does not state a cause of 
action. The  pertinent clauses of the bond filed by tlie Fidelity and Dc- 
posit Company of Maryland are set out in the opinion. 

The  court orcrruled the demurrer ore tenus and the Fidelity anti 
Deposit Company excepted and made a motion for judgment upon thtb 
pleadings, nhich was denied. Thereupon the court of its own motioli 
Eeferred the case to  a referee with directions to state an  account and 
make report of his findings and conclusions of law. The  order of refer- - 
ence was held in abeyance as  to the Fidelity and Deposit Company 
pending the appeal to the Supreme Court. T o  this order the Fideli t j  
and Deposit Company excepted. 

S. X .  L I l o u ~ ~ t  u ~ d  W a r d  & Grimes for plaintiff's. 
I .  C.  T V ~ i g h f  for Fidel i ty  and Deposit Gornpa~zy of J l a ~ y l a n r l .  

~ A M S ,  J. The city of Washington is a municipal corporation created 
and existing by virtue of an act of the General Assembly. Private Laws, 
1003, chap. 170. On 9 May, 1921, i n  the exercise of authority conferred 
upon i t  by section 77 of this act, the board of aldermen appointed thv 
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Trust Company of Washington as  coninlissioner of the sinking fund of 
the city for a term of six yenrs and the Trust Colnpai y entered upon 
tlie exercise of its official funrtions on 11 Junc,  1921. The  act pre- 
scribes the duties of the conlmissioner but the appeal does not require 
that they be set forth here or specifically defined. Tt is sufficient to say 
that security was demanded (see. 82) and that on 25 .lpril, 1922. the 
Fidelity and Deposit Company of Maryland executed a3 surety for the 
I-on~niissioner a bond in the penal sum of $75,000, containing the fol- 
lowing recitals: "Whereas, the said Trust  Company of Washington, 
S o r t h  Carolina, was on 15 March, 1922, duly appointcbd by the board 
of aldermen of tlie city of Wasliington, S o r t h  Carolina, as  sinking fund 
c~ommissioner for the city of Wnshington, S o r t h  Carolina, for  the term 
of one year beginning 15 March, 1922 : Sow,  therefore, the condition of 
this obligation is such, tliat if the said Trust  Company of Washington 
shall well and faithfully discharge the duties of the office aforesaid, the11 
this obligation to 11r void, otherwise to be and remain in full force and 
\.irtue." 

011 15 March, 1963, the Kational Surety Company, authorized to be- 
cwne sole surcty on bolitls in the State of Yorth Carolina, executed its 
hontl in the pe~inl  sum of $75,000 as surety for the commissionrr, con- 
taining n recital of six years as  the term of office and conditioned for 
the faithful performance of all tlie official duties of the commissioner 
and tlie paynit7nt of all funds coming into its hands l)y virtue of its 
offive; and on 1.; March, 1929, the Xational Surety Co npany executed 
i~nother bold in tlic same sum as surctp, reciting the commissioner's 
t~lection to tlie office for a term of one year beginning 15  March, 1929, 
and d i n g  15 March, 1930, "or until its successor is duly elected or 
,~ppointed and qualifies." 

Section 82 of the act under whirl1 the vity of Washington was in- 
iwrporated providm that  during the month of May such bonds shall be 
(wcfu l ly  examined and certified ancn- by the board of aldermen annu- 
:Ay, and if the security is impaired or adjudged insufficient the bonds 
-11all be r e n e l i ~ d  but not niade cumulatire by reason of the renewal. 

The appellant contends that  its bond covers a period of only one year ;  
that a t  tlie cnd of this period its liability ceased; that the complaint 
does not state a cause of action; that  the action against the appellant 
\ras instituted 011 19 October, 1932; and that it is barred by the statute 
of limitations. 

The  plnintifis say tliat the appellant's bond was in effect from 11 
June,  1921, to 11 June,  1927, the term for which the comn~issioner was 
appointed, and that it protects liabilities accruing betme2n these dates- 
wrtainly since 15  March, 1922; that the bond of the National Surety 
Company "covers any breach during the rntire period"; that  in any 
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cvient the a p p ~ l l a i ~ t  is liable for default alleged to have occurred be- 
tlveen 25 April, 1922, and 23 ,Ipril, 1923; and finally, that  the cause of 
;~c%tion is not 1)ilrl'i'd by the lapse of timc. 

As a genrr:d rul(, a surrty's liability ~ I I  th r  official 1)oild of a public. 
oficcr ceasc,s vllcll tl~c, term expires by opra t io l l  of law. The questiol~ 
\ \as  preqr~~tt , t l  for tllo first t i ~ n e  ill r l ~ l i t ~ g f ~ ~ ~  I . .  Xcrr i tX  P ,  8.5 Eng. R.. 
1115, 1221, in \ \ l i i r l~  ( ' lc icf  . T u ~ f i t  P U a l c  licltl that the surcties on a bond 
t akm by thc I'oqtmastcr-Ge~leral from olle of his dcputies 11 as not liablc 
for defaults o c c u r r i ~ ~ g  after the period of the tlcputatioii; and the rulrs 
there stated 11as 1)cc11 gc~rcrally follonetl hy the courts of this country. 
Innotation, il .I. L. R., 10. I n  his Treatise on the Law of Public 

Officers, see. :'Or,, 'IYirool) says: "With respect to the time when thc. 
liability of t11r snrt tics cxpirrs, the general rule is  that i n  the absenct. 
of any drsig~l:itioii of a~lotl lrr  limit, either ill tlic. bond itself, or in t h t ~  
.tatute under ~vl1ic.11 it is given, the suretics are responsible only f o ~  
~lcfaults  of the pri11ripa1 oreurrillg before the end of the official tcrrl~ 
nhich he is wrvir~g,  or is about to serrr, wlic~l thc bond takes effect"- 
,I principle \chic11 i5 mai~l ta i t~ed by the drcisions of this Court. Al surc3t? 
is answerable only for the p&od over which his bond extrnds. Filfs 1 % .  

llazukins, 9 X. ('., 394; llcrnncr T .  ,Ilc,llu~rcly, 12 PI'. C.,  218; R e e k  c. 
( 'oble,  13  N. ('., 4 % ;  J l i l l c r  I ? .  Dcrris, 29 X. C'., 198; l l o l l o m a n  v. Lanp 
,Ion, 52 N. ('.. 49 ; 1'1 i l l (  c  I , .  S c i l l ,  7 7 S. C., 398; 8. i . Ll fa r f i r l ,  18s 
S. C., 119. 

True, in t h t w  cazc s tlic offirial tern1 15 as fixed by la \ \ ,  and it may bt. 
c.onceded that ill the R ~ S C I I C C  of other limitation liability on the bond 
of a public offirer is cocxteiisire \\it11 the tenure of office; but here we 
:,re confronted nit11 the question nlietlier the general rulr, is modified 
or affected by the, st:ltemcwt in the appellant's bond tha t  the Trust 
( 'orripa~~~y hati I)c>e11 a p p o i ~ ~ t c d  a s  sinking fuiitl comnlissio~~cr "for tllc 
term of one ycar beginning 13 March, 1022." 

We are anrare of the dor t r i l~e  tliat official bol~ds sliould be liberall) 
c*onstrued and tliat any variance in the condition of such an  i n s t r u m e ~ ~ t  
from the p r o ~ i s i o ~ ~ s  prescribed by law nil1 usually be treated as ml 
~ r r e ~ u l a r i t y .  C. S., 324. But  this priiiciple does not abrogate the free- 
clom of contract. A bond is a contract between the parties and obliga- 
tions of the parties are generally not extended by construction beyond 
their specific engagements. The  theory of a surety's liability to the end 
of the tern1 may be inodifietl by a contractual limitation of time, and 
the solutiorl of the question is often found in the language of the bond. 
Murfree 011 Official Bonds, sccs. 80, 88, 132, 801; Mechem oil Public 
Officers, sees. 282, 286; Throop's Treatise, see. 193. Where by thtj 
language of the bond the liability of surcties is limited to only a portioi~ 
of the term, such limitation will he observed. W ~ b s t c r  v. ,Toss?nun, 165 
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N. W. (Micli.), 802. "The conditioii of a bond is freqlently preceded 
by a rec2ital of c e r t i ~ i ~ ~  cq)lan:~torg facts. : i ~ ~ t l  ill biic.11 c>scJ. if a c e r t a i ~ ~  
particular tliing I)(> referred to. the recital \\.ill o11erntt~ :igairlst the. 
parties to the boiltl as  a conclusiw atlniissioli of t l ~ c  f i ~ c t  rwited;  aii(1 
tlicsc recitals nil1 frcquclitly operate in r e s t r a i ~ ~ t  of tlicl (v  i~dition, thougl~ 
the words of it imply n larger liability tlirul tlie rwit :  1 c*ontcmplate\. 
l'earsall c. S l i m w e , s r t t ,  4 ' r a u ~ ~ . .  523;  I ' u y l ~ , .  I * .  llo,nc\hcrm, 4 Maul( 
k Sel., 425; H u r l s t o ~ ~  011 Boi~cls. 9 T,a\\ Lib., 17, lh. 111 thc~ latter ca>c2 
Lord E l l ~ n l ~ o r o ~ ~ , q l ~  obserxcs that tlic gcneral words of a c.l:~usck may I)(  
restrained hy t l i ~  p:~rticular recital. '('oinrnoi~ ~('IIsc, '  lic says, (requircli 
it slloultl 111% $0; nl~tl ill ortlcr to construe ~ 1 1 ~  i~istrumcwt trnlx, you 11i11\t 

ha le  regartl to all its parts, an[l most c y w i a l l y  to t l i ~  l)artirular ~bo~c l -  
of it.' These cascs arc c i t d  to s l io~r  that the 11ii"111ily of' the par t i iL  
as gathered frorri the i i i s t r u i i ~ e ~ ~ t  itsclf is tlie g o ~ c w ~ i l y  rule in tllc 
colistructio~~ of obligations, and tliat in thost' acconlpanicd \\ it11 a c o ~ ~ t l i -  
tion, where thc n l c a n i ~ ~ g  is doubtful, such a roristructio~i ~iiust  be lnir 
up011 thmi  as is most f n ~ o r a h l e  to the obligors." 1 1 c ~ 1 i i i ~ h n n  v.  LV(~h11 
2s S. C., 37. 

111 P r i n c e  r .  0111, t ~ ~ l ) r ~ ,  tlie pli~ii~tift '  b r~ug l l t  S L J ~  0x1 the hol~tl 
of a sheriff a i d  c o ~ i t c ~ ~ d e d  that the tlefellda~it instcad oj' giving a bond 
for 1872 ant1 1879 should liave g i u w  o ~ ~ c  for the \ \ l i t l r  term, whic811 
would have included the year 1873 wli(w lie iiiatlc dcfiiult. Rr)jectii~g 
this conteiltioi~ the Court said:  " I t  is i l~s is t (d  t1l:tt U I ~ ( I C I .  that  statutc 
(C. S., 324) tlie roi~tlitions of the I).oiids s i i d  011 :IYC to I ) ( ,  v~llargcd ailtl 
ronstrucd as if they e~nbracetl in csprclss turns  the year 1874, or tl~c 
whole tern1 of office; that as sooil as the tlefe~lduuts excc.utcd the  bonds. 
the law prescribed the coi~ditions without regartl to the corditions a. 
cspressetl ill the boi~tls. I f  tlie statute had bee11 iiltcl~drtl to be as broatl 
its that, t1ie11 the statute itself ought to h a w  set out t h ~  co~i i l i t~ot~s ,  bu 

that the obligors could h a w  k ~ ~ o ~ i i  what obligatioii they v erc i rwurr i~~g."  
W c  deem it a p p a r u ~ t  111 the prcscnt case that the apl~cllnnt intended 

to execute a boiid for the period of one year a i d  that tl c .  city acccptcltl 
tlie bond with knowledge of thl5 f w t .  Our  coliclusioll is fortified by thcs 
circumstance tliat a t  the cxpiratioii of oiic yclala  fro^^^ ] I ( ,  date of the 
bond the S a t i o i ~ a l  Snrr ty  C'ompang cwcutctl i ts  holr(l 1'w tile trrrii of 
six years. 

I f  the priimpwl tl(~faultec1 nliilc the ; ~ p p t . l l a ~ i t ' ~  b o ~ ~ ~ l  \ ias in cfiecdt 
the plai~itiff cm~ld  h a w  brought suit a t  ally tinlc a f t w  15 March, 1923. 
IVashtngtor~ v. Ronner ,  203 N. C., 230. The  appellallt \YES made a part? 
to the action on 19  October, 1932. Of course the statutv of l imi ta t io~~k 
is a matter of defense (Drinkloater 1 % .  T e l .  ('o., 204 N. C., 224) ; but 
here therc is no controwrsy a s  to the 111atcria1 factc: 1.r1ating to thi. 
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ques t ion .  B e t w e c ~ ~  1 5  Rlarcli ,  1023, a n d  1 9  October ,  1938,  there v a s  a 
lapse  of m o r c  t h a n  six years .  ('. S., 439. ITpon co r~s ide ra t io i l  of the. 
\ \ h o l e  r eco rd  wc. :IW of o p i n i o n  t h a t  tlic p la in t i f fs  canno t  p r ~ r a i l  a11d 
t l lat  the artin11 shoul(1 hc dismissed.  .Tuclgn~rlrt 

Reversed.  

( 'Al i I ,  14:. SMI'I'H Y. 'I'HIC EQUITABLE 1 , IVI~~  ASSUKASCIC S0('II.:'l1Y O P '  
THE U S I T E D  STATES. 

( Filrtl 1 Koremher. 193.3.) 

1 .  Trial D a-Ul)o~~ motion of nonsuit all the rvidt'nct~ is to bts con- 
sidered in t h e  light most favorable to plaintiff'. 

Upon :L motion :IS of nonsuit a11 t l lr  c~vitlrncc~. \vhethrr offered by g ) l a i ~ ~ -  
tiff or elicited from tlefrnclant's witnrsses is to IIP considered in the light 
most f avo ra l~ l r  to plaintiff, : ~ n d  he  i s  elltitlt~tl to every reason:rb'e intend- 
ment t h r ~ e o n  ;rntl rrcSry rwsonnblc inference tlierrfrom. ('. S., 567. 

2.  Insuranccb R c-.lbility to do otld jobs of comparatively trifling na tu~v  
will not prwent recovery on clisabilit) provision of policy. 

:{. Insurancr 1' b-rl~der facts of this castb failure to introduce group 
policy held not fatal in action ou indiviilaal certificate. 

Wherc  ill ; I I I  ; ~ c t i o l ~  11y : I T ]  (1ml)loyw 011 :I groul) ~kolicy of l i f r  insuruncr.  
he introdurcs his i l~ t l iv i t l l~ :~l  cc~rtific:~tc~ ill evidcuce, his fililure to introduces 
the group 11olic.y in eviclencc~ \\.ill not ~ l rcc ln t l t~  recowry \vllcre the illsurer 
admits  in i t s  m1sn.er tha t  it l1:ltl issucstl i t s  indivitlnnl certificate with the 
disability benr~fits surd  on. :111tl admits  in evidence t h t  i t  would he  liable 
thereon if p!aintiW \ I .~~IY> ttrt:~llg and ~ ) t ~ r n ~ n n t ~ l t l ~ .  disabled witllin the  mean- 
ing of i ts  terms. :111d i t  :ll~l)earing tha t  insurer (lid not set  ul) this defense 
in its pleadings, :nld the court's charge tha t  if plaintiff allplied to the coul- 
pany for inform:itiol~ 21s to hou. to m:lkt. out h is  r lnim and they told him ht. 
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n.oulc1 hare to fill out certaiu bla~lks, m c l  that Iic \ \as  out  of them, ant1 
plaintiff filed a claim in his own linndwriting, the best he could do under 
the circumstallccs, tlirrt it  would be a substn~itial compliance with the rcx- 
quiremats of tlie lmlicg in this ~ ~ s p c c t  i n  Rcld not prt~ji~clicial. 

This is an  ac t io~l  l ~ r o u g l ~ t  by l) l i l i~~tiff  a g a i ~ ~ s t  t l r f r ~ ~ t l i ~ ~ ~ t  to  reco\c21. 
$503.50 for total pcrmancnt disal)ility on a group lifc i l ~ s i ~ r a ~ l c e  policy. 
whicli also pro~it let l  011 death $500 payable to his  nif t>,  issnrtl to him. 
chtcd 1 Norclnhcr. 1929-No, 3215-SF. Tllc ~nntcr ia l  ~n-ovisions of 
the policy to h r  ( ~ o ~ ~ s i c l c r ~ d ,  are ;IS follon s : 

"(1) Tho i ~ ~ s ~ i r a ~ l c c l  upon tliv l ifr  of 311) c 111l)lo,wc> sl ldl  :jntorriaticall> 
wase u l )o l~  the t e r n l i ~ ~ i ~ t i o n  of his on1111oyn1(~11t wit11 t h ~  cm~ploycr in t111 
qwcifictl classcs of cmployccs, ctr. 

( 2 )  Total and pcrrna~lel~t  clisability p r o r i s i o ~ ~ :  III tlica cJvcrit that 
i l l y  c~nployw,  v l ~ i l c  ilisi~rcd 1111dw tllo :~fore'i:iid 1)oliq it1113 before at- 
taining age 60 I)womcs totally a11t1 p c r ~ r i a n e ~ ~ t l y  tlisabl(d by bodily ill- 
jury or disease : L I I ~  will thereby 1,rcsunl:~bly I)c continuously preventctl 
for life from engaging ill any occnpatioli or p w f o r r n i ~ ~ g  any work f(w 
rompensatiol~ of financial w l u r ,  11po11 rc wi11t of t l w  prcof of such disw 
hility hefor(> th r  c s p i r a t i o ~ ~  of onc year from tllc date of its commences- 
~nent ,  the socicty will, in tern~in:~tion of 811 i ~ ~ w r a ~ l c c  o ' 5ilc.h cniployc~ * 

11ndcr tllr policy, pay equal monthly disability i~rstnllmcwtc. ete. 
( 3 )  Tlic first 1)ayrnent shall b~ tllic 11pon recc4l)t of said proofs a1111 

illall be for tlic a m o u ~ ~ t  of nzo~~tl l ly tlisa1)ility i ~ l r t a l l ~ ~ ~ c n t h  arcrued f r o ~ r ~  
the commcnccme~it of said tot:~l a11d p r n ~ a n c n t  tlis:tbility, and subs(>- 
rluent instnllnlcnts shall bcl pait1 rilontlil,~ during the m ~ ~ t i n i ~ a n c c  of such 
clis:~hility until t 1 1 ~  ronlplc t io~~ of s:~itl i ~ ~ ~ t i ~ l l ~ n e i ~ t e . " '  

Th(> t lc fcnda~~t  clcnictl liability a ~ ~ d  fov :I clcfenic : ~ l k g c ~ ~ l :  "that salt1 
~ndividual  certificate No. 3215-SS pro\-idc.. anlollg ot11c1. things. tl1:lr 
tlcfcndant's liability t l lcrcu~~tlcr  shall a i~ ton~at ica l ly  wasc n lml  the tcrn11- 
~ ~ a t i o i l  of tlie insured's cvi~ploy~nent with tllc cw~ploycr ill tlic spccifictl 
vlass of employees. That  on 27 .\ugust, 1931, ,\nlcric.a~l E:nl<il Corpor;~- 
tioil, employer of the plaintiff, tlischargrtl saitl plaintiff for general UI I -  
.;atisfactory ser~irchs; that the saitl 1)laintiff n o r k ~ t l  c2r.c'rg day u p  to 
the date of saitl discharge, and n a s  ill good hc~alth ;1n11 ~ ~ h g ~ i e a l  cont11- 
ti011 on said date a ~ ~ t l  prior tllereto," ctca. 

Defentlant's v i t ~ ~ c s s  Cooke, the paymastclr, tr.stific~(l: "We paid hi111 
(plaintifi) the r q p l a r  monthly salary for Septcn11)cli-." .\gain wi tne~.  
('ooke says "We paid him another t n o  werlrs salary 011 1.i S~ptember ."  
Again says the same paymaster: "He came t ~ o  weeks lutcr and got i1 

pay check." Aind defendant's witness Heykoop, ail offivial of thc conr- 
pany, testifictl : "Hc was to bc paid to t h ~  end of Scpfen~hcr." 
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rcrnbcr, paying me u11 to and tlirougl~ 15 Srl)temher, 1931, whew tl~c. 
i n s u r a ~ ~ c e  slio~vs u p  to be deductctl tlicro for t l ~ v  1tlo11t11 of Sq) tcmho~, .  
(Xr.  Wright)  : I \\is11 to read oiie item : ' I )c~luc~ions,  ~ I ~ S I I I . : I I I ~ > ~ .  $2.70.' 

llis c n~l)loynient, j11,t (.sat-fly ;is the polivy reaclq, \vlictl~t,r 11t~ 11aitI :I 
~rickcl or $30.00. (The Court)  : J70u irtlni~t if 11c, ilic~ul~rcd or *11itai11c~~I 
total tlisabihtg \\ithill that tirile, yo11 voultl bc  liahlcs for it! (Mr.  
Bernard) : Yri." I'lai~ltiff c o ~ ~ t i ~ l u c d  : "1 ltcgan no rk i l~g  for the A\rricxr~- 
(.ail Enka Corporariol~ 13 May, 19.9, at i :30, m ~ d  continued working 
tl~crcx until 27 ,\ugnst, 1931, nhen I \ \ a \  r e l i e~cd  frorn duty, hut coil- 
til~utvl on tlie payroll uirtil to :111tl tl~rougli 30 Scptrrnbcr. 1931. If: 

tion got ivorsc. N r .  Heykoop cornplaiiietl to ~ I C  on two or t l ~ r w  tliff cre~lt  
occasioi~s bcforcx that. Sobotly e l s ~  made any coinplaint to me. XI.. G111. 
c-allctl ule in the ofice. Hc, I\ as the p l a i~ t  mallagclr, ~~rodnc'tion rnanagt'l 
1s the \ f ay  liv was rated, a ~ ~ t l  he ralletl mr  ill 11i\ oificc. ant1 said ~ I I  

]nc2, 'Mr. S in~t l i ,  \v(' are mighty sorry to II:II(> to do tl~i,,  anti ~v( '  arc 
cqecial ly sorry for your large family, a11d for this rcaion n c  are golry 
to co i~ t~ i iuc~  to pay you through tlic moii t l~ of Scl~ternber, that  yo11 
~nigli t  have n long rest or vacatioi~, 11 hicllerer one you want to call it.' " 

Thc cvitlei~ce of plaiiitiff \ \ a s  to the further effect that during th(. 
l~wiod  of over t n o  years pltrintiff ~vorketl for the coml~:wy he was sub- 
jected to breathing sulpliuric~ acid :riltl arimioi~ia fumes a1111 gases, nl i i~11 
adversely affected 111s I m p ,  throat and eyes: his back was strapped 
with adhesire tape and lie \wilt to Erika Hospital for treatrnerit or1 ;I 

]lumber of occasions; and ill July,  1931, 1)laiiitiff i~iformctl olic of thc~ 
officials of the cornpaily tliat his physical c o l ~ t l i t i o ~ ~  liatl gottell so bat1 
that lie was unable to take care of his job. Plaintiff devcloped tuber- 
vulosis and his eyesight became w r y  greatly il~lpaircd, so tliat in J anu-  
ary, 1932, nine-tenths of his eycsiglit was go~ic. A I I ~  cwdd not hi 
recovered. 



Dr. C. D. W. Colby, a witness for plaintiff, admitted a medical ex- 
pert and a specialist 011 tub(w~ilosis ,  testified in part : "At the time 
I examined Mr.  Smith, 30 Scptcmber, 1931, my  ~.ecorlmendation alld 
orders to him w r c  to rest. I t  is i~upossible to give an opinion a.: to thc  
(Inration of thiq physical ( ~ n ~ d i t i o ~ ~  prior to 30 S ~ p t e n ~ h e r .  Q. Her long, 
111 your opinion, l~arl  i t  existed? T h r  whiteness of the 111xles would intli- 
<-ate somc long time, hut the fuzz that  surrounds the sn~al ler  br:~ucl~c.i 
of broneliial tree mas of more receut date. I could not be exact. At  the 
rime I examined Mr. Srnith I did not consider him fit to perform any 
physical labor without undue exhaustion." 

I)r. S. S. Fay.  :L v i t ~ ~ r s s  for plaintiff, x nledical expert, testified ill 
1)art: "I first exanlinetl N r .  Smith betwrc.~~ 1 and 10 January ,  1932. 
I don't know tliv csact rlatr. . . . H i s  r(>tina is practically d~ 
stroyed, ant1 that 1)nrticular tissiw i.: 11ev~r  regcneratcd, SO on vision 
alone, I collsitic'r him totally clisablrd. I (lid take the t rcubk to exnmiuv 
11is (sliest, tllough he told nlc that 1 1 ~  was uutlcr Dr.  Colby's care there. 
FIc had bronchial h r m t l ~ i ~ ~ g  all o w r  the chest on the left side, and at 
th:lt tirr~c. Ilr llad a 11~)- pleurisy a ~ l d  borne littlc cavity over his chest. 
H e  was troubled also wit11 gastric troulde. The  two things permanent 
I cw~lsitlcrctl the r l~c~st  nntl tht> ~ i s i o l ~  as thcl disability. 'I'l~e others wcrv 
.ide issues. I saw him last about the last of March. (2. Have you all 
opinion satisf;~ctol.,v to yourself a s  to whetl~er or not tllr plaintiff, Carl 
E. S m i t l ~ ,  is  no\\ l)c1rini1l1c>ntly and totally disabled? ,I. Yes, I h a w  
itr l  opinion. (2. What is that opinion? -1. I believe t l lat  he is totally 
~li.;nblctl fro111 c>itllcv ~ ) o i ~ l t  of v i m .  citl~c'r from cllest 01- 1isio11. th;tt is. 
:IS to being capable of ally g a i ~ ~ f u l  occupation. Both of them are  perma- 
rrerlt. I liavc all opi~lion satisfactory to myself as to whether or not 
this same conditio~l that I I O W  exists, esistcd back in gust, 1931, and 
September, 1!131. (2. 111 your opi~lion, was the trouble that  you found 
rl~cre of recent origin, or of some long standing? &I. 1 should say that 
rlle chest c o n d i t i o ~ ~  was of long s t a ~ ~ J i ~ ~ g ,  because fibrous tissue to that 
c~xtcnt canuot bc formrcl in a 4 0 r t  time. Q. How 1o11g do you think it 
\vould take to form that col~tlitiou 1 ,I. I t  would be hard to put a definite 
t in~c,  but I would say a year or two; but ;tr to the im~nediate activity 
riobotly can say Ilo~v long that took, but tlw old f ih~ous  Lissuo was t l~crv  
for ovrr a gmr. . . . IIr niigl~t  bc ablc to s e ~  to rnix pa i l~ t ,  but 
is not physic'ally a b l ~  to do the pa i i~ t i~ lg ,  has not strci~gth el~ough to do 
~ t ,  if he  could 110 it, so that  really the m i s i l ~ g  is ilico~l:~rquential. ,111y 
k i ld  of work or cscrtion would ~vr;lr him out very quickly. H e  has cou-  
~)ctrcttiuely :i small a n ~ o u ~ l t  of 1u11g tissnc that  is llornlal now, ant1 it 
\vould just :~ggravate thc co~ltlitiol~ and makc it worse. His chest co~ldi- 

- - 

tion will never lw :~lly hcttrr, an(l if h(1 cserts himself, it  ~ o u l t l  just niak(~ 
it  worse." 



Plaintiff, after learing tlir E111r:i ('orpor:ltin~~ su f fe r i~~p  with tubercu- 
losis, with a n i f e  a d  sewn cliiltlre~l d e p c ~ ~ d c i ~ t  upon him, in his depleteti 
conditiou, attempted to earl1 a littlt. mollrJy to buy sometliing to eat. He 
obtained minor jobs of part-time nork. About half of tlw money going 
for paint and about tn o-thirds of the balance for labor. Plaintiff re- 
t a i ~ ~ c t l  ~ ~ o t  over $67.00 for n h a t  nork  hc :ittrml)tctl to (lo, ant1 th i i  
anioui~t recrired cowred a period of about a ycar a l~t l  a 1i:rlf. 

Numc rous rsccytions ant1 assignnlents of crror newL ~na t l r  hy def t i~~d-  
illit in thr  court helon, thc, ~nater ia l  ollrs 11 ill I)(, con~itlcretl i l l  t h l~  
opinion. 

the t ~ ~ i ( 1 ( ~ 1 1 w ,  tlltfi tltf'c~11(1a11t I I I : I ~ ~ ~ J  niotio119 for j ~ u l g ~ n e ~ ~ t  as of n o ~ ~ s u i t .  
C. 8.. 567. 'I'll(, caourt Ijc.lo\r owrruletl t l~cse rnotions, mid in this we. 
V ~ I I  sce no error. I t  i~ t 1 1 ~  ~\tj11 settlcd law in this juristliction that on :I 

lnotioil as of nonsnit all the e d e ~ i c c ~ ,  n hetlier offered by the plaintiff 01 

c,licitcd from defendant's n i t~ iesvs ,  is to be considertd in tlie light mosr 
f a ~ o r a b l e  to tlie p l a i~~ t i f l ,  and h r  is entitled to r rery  reasonable intcntl- 
i n e ~ ~ t  tlicreon m~t l  rwsonablr il~ferelire tlierefron~. 

The first ibiur hubl~~ittetl to tlic, jury was as follows : "Did. tlie defend 
;lilt issuc a11t1 tloli\er to the plaintiff certific:lte of policy of in%uranc.c> 
S o .  :12li-?iQ, dated 1 Noremher. 1929, as alleged in t l ~ r  complaint?'' T l i ~ b  
issue \ \as answeretl by coi i se~~t  "Yes." I t  was admittrd that the prrmiult~ 
O I I  this policy was paid to 30 September, 1932. 

Tlie sc~ont l  issue is as follows : "Did the plaintiff prior to the termina- 
~ I ~ I I  of his c~~nployment with Enka Corpora t io~~  becon~e totally anti 
~ ) e r m a ~ ~ c ~ ~ t l y  di&bled by bodily illjury or disease whereby 11e will prcl- 
~ui11:thly be cont i~~uously  1)rerentetl for lifc from rugaging in any occupa- 
ti011 or p e r f o r n ~ i ~ ~ g  any work for coinpc~lsation or f i ~ l a ~ ~ c i a l  alur, a s  ill- 
lcgcvl in the e o i ~ ~ p l a i ~ i t  ?" The jury nnswrretl "Yes" to this issue. 

0 1 1  this issuc the hclon, after placing tlie burden of the greater 
\\eight of the, e~ i ( l rnce  011 plaintiff :t11(1 defiiiing same, charged thp jur? 
in pa r t :  "011 that issue 1 charge you that the language in the contract 
or policy of i ~ ~ s u r a ~ l c e  mc3:uis n l ~ a t  it says. I t  rncans that  if the plaintiff, 
prior to the t e r m i ~ r a t i o ~ ~  of his employnirnt with Enlra Corporation, be- 
came totally and permanently disabled by bodily injury or tlisease so that 
thereby he will presumably be co~~t inuously  prcrented for life from 
t~ngagirlg in any occupation or performing any work for compensatioii 
or finnncial value, then, in that ewnt ,  lie would be entitled to be reirn- 
lmrscd by sums and amounts as prorided in the p o l i c ~ ,  otherwise Ire 
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would not be so elltitled. . . . The language of tllc policy does not. 
however, mean merely that this disability mag incapacit:ite the  plaintiff 
from pursuing his usual a~ocat ion ,  that  is, working as foremall of the 
painters crew, or from pursuing his trade as a painter by working with 
his own ha~rds, but thc language of the policy means that he must be 
totally and permanently disabled by bodily in jury  or iliseasc whereby 
11e will p r t w m a b l ~  he c o n t i n ~ o ~ s l g  prevc~lted for life fr3m engaging in 
~ n y  occupatioll or pcrforliling any work for compensation or financial 
value. . . . I charge you, however, that the ability to do odd jobs 
I I O W  and tlieii of comparatively trifling nature would not preclude his 
recovery. H e  might do sonw work of a compara t i~ely  trifling nature 
under some circunistal~ces, yet be totally disabled with n the meaning 
of that clausc, ill tlw language of the iusnranccl policy s11ed on in this 
raw. ( I f ,  for i~~s taucv ,  hc performed .onit> work I I O W  m ~ d  then of a 
trifling naturtl, wliirh was ~ i o t  ill purs11;111cc~ of ordinary cqrcy and thereby 
i~ggravatrd the physical t roubk of which lie coniplailis, aiid greatly re- 
(luccd his 4tr(wgtli. thc fact that  11e performed such vork  would riot 
~ ~ w c l u d c  his rtxc*orcry.)" To tlit, latter part of the above charge in 
I)rnckets, all csc~1ptio1i a ~ ~ d  a s s i g ~ ~ n i w t  of ~ r r o r  WRS r i i a d ~  by d e f e n d a ~ ~ t .  
\IT(> do 110t thi111c i t  (.;III Iw sn+ta i~~ct i .  taktm in connection with the prior 
lwrtiol~ of thch c*liarpr.. 

111 Lcc 1 % .  / T I \ .  ( ' 0 . .  IXS s. ('., 538, the lauguagc of llie policy was:  
"Wl io l l~  i~~c.i~l);~caitwttl(l aud thtareby p e r m a ~ ~ c n t l y  and continuously pre- 
I t ~ ~ t c t l  fro111 c~i~gi~gii ig ill any avocation wlintsoever for remuneration or 
~rofi t ."  Thc  1)laiiitifi was alloa.ctl to recover although llr caould a t t t ~ l  
t o  rriirlor matters. 

111 IjullutX I * .  / )~s.  ( lo . ,  200 S. ('., 642 (646), speakiq;  to the subject. 
nc  fiud : "The rtvlso~~iilg of the opiliioi~s seems to indicate that  engaging 
in a gainful occupatio~i is the ability of the insured to wcrk with reason- 
, ~ b l r  continuity in his usual occupation or in such an o ~ ~ c u p a t i o r ~  as  he 
is qualified physically and mclitally, uudcr all the circuii~stances, to pels- 
form substautially the rrasonable and twential duties i d e n t  thereto. 
Hence, the ability to do odd jobs of cornparatirely t r i f l ~ ~ i g  liature does 
not preclude rwowry.  Furtherniorc, our dtcisions and he decisions of 
c.ourts ge~icrally, l i t r~e  established the principle that the jury, under 
l ropcr  instructio~is from tlie tr ial  judgc, niust tietc,rmi~~e whether tlict 
iusurcd has suffcrcd such total disability as to render i t  'inlpossible to 
follow a gainful occupation.' " The language in tlie Bulluck policy WIS : 
"Total Disabilify: Disability shall be considered total when there is all! 
~mpairment  of m i ~ ~ d  or body which continuously rendcrs it impossible 
for the insured to follow a gainful occupation." 

I n  Green v. Casualty Po., 203 N .  C., 767, the language of the policy 
was : "The company will pay said monthly sickness indemnity for the 
11eriod not excrcdi~ig one gear during which the imur~ t l  shall he u ~ h o l l ~ ~  
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tllc s c ~ w ~ ~ t l  issue, Yvs, l)ro\.itl('tl yon f i ~ ~ t l  tilt' o t l ~ c ~  fac'tr: 011 tlw scc~111t1 
issue h t  I ~ I : I V V  : ~ l w a t l y  I l t~rc~tofow reritctl to you." Tl ic  t l c f c ~ ~ t l i ~ n t  
c.scvpttxl : I I I ( I  a s s i g ~ ~ c t l  c'rror. W r  tlo 11ot th ink  this  a s s i p ~ ~ ~ l ~ c i i t  of e r ro r  
td:1~1 be s u ~ t n i ~ ~ r t i .  I'II(I(,I. t 1 1 ~  f :~( ' ts : ~ n d  ( ~ i w u l i ~ ~ t i ~ ~ l c ( ' ~  ill t l ~ i s  ( 8 a ~ ~ > ,  tl~(b 
c.linrgc1 ~ v n s  11nt l ) rc> j~~div i :~ l .  111 its : ~ ~ ~ s n . c r  this  c o l ~ t c n t i o ~ ~  \\.:IS iiot 111nt1(. 
I)y d e f c l ~ t l a ~ ~ t  c.on1l):tlly, I)nt i t  ntln~ittctl  ( 'Tha t  i t  issuc,tl to rlltl plililitiff 
I u t l i ~ i t l u a l  ('wtifiv:~tc, S o .  ;191T)-SS i11 t h  su111 of $500.00 tlatcd 1 S o -  
vcmber, 1!).'9, wit11 tlisability l~rovibio11s a s  ~ I l ( ~ l ' ~ i 1 1  ( w ~ ~ t i ~ i l ~ c d . "  1)cfrlld- 
: ~ n t  I I O I V ~ I ~ I ~ I I  stSts 111) this t l c ~ f o ~ ~ w  : I I I ~  t c ~ ~ ~ d ( w ~ l  I I O  iss11(1, : I I I ( I  i l l  fact  o111y 
rcwdcrc,tl tlit. f o l l o w i ~ ~ g  iasw.  n . l ~ i c l ~  \v:ls, i l l  : ~ c ~ . o r t l ; l ~ ~ c ~ s  \ \  it11 tllcs t l c f o ~ ~ s t ~  
sct up in  its ful.tl1t11 : I I I S \ Y O I .  of t l e f r n t l a ~ ~ t :  "1)itl t l ~ v  1)lailttiff bccomfi 
totally ~)t~rn1>111011tly (lisnl~lcd by 21 l~oclily i11j11ry 01, (lis(l:~sc to suc11 
c ~ t ~ ~ i t  tha t  11c \\.ill Iw c ~ o ~ l t i l ~ ~ ~ o u ~ l y  ~ ~ r e v c n t t ~ ~ l  fo r  lift! fro111 c ~ ~ ~ g n g i ~ l g  
i l l  :illy 0w.wpatio11 or  l ) ( , r f o ~ m i i ~ ~ g  ally ~ ~ o r k  for  ~ ~ I I I ] ) ~ I I S : ~ ~ ~ ~ J I I  uf fi11i111(4i:11 
value, pr ior  to t l ~ c >  t c ~ m ! i n ; ~ t i o ~ l  of his  c ~ ~ ~ i p l o y l n c ~ ~ ~ t ,  2 ;  .111pust, 1931?" 
'I'l~c ad~l l isnio~i  i l l  t l ~ c  c'vidvnc-c is a s  follows: "Tllc~ caourt:  You a d n ~ i t  if 

E'KANR '1'. l )Ul )I ,EY Y. THE S O V E I ~ B I G S  CAMP O F  T H E  WOODMEN OF 
THE WORLD, OMAHA, NEBRASKA. 

1. Insurance .I b - Insured hcld entitled to pflynltwt 01 premiums out 
of cash value of policy nndr~- policy provisions in this casc.. 

Where :I 1)olicy of life insurnnce is issued to plaintiff, autl sixteen years 
thereafter aliotlier 1)olit.y is issued to plaintiff in lieu of tlw former policy, 
t l ~ l .  wvontl policy c : ~ r r y i ~ ~ g  n 111uch l ~ i r h c r  l)wminm wtt. Iwcause of the 
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i~clvanced :1pcL of t he  l~luintiff', nud l~rovit l ing tha t  the nonforfeiture values 
of the  swond 1n)lic.y shoultl be comlmttvl :IS of four years prior to the  datv 
I I ~  i t s  issual~c.v. ant1 f~utl l ' r  p rov i t l i~~g  tha t  a f t e r  th i r ty-s is  monthly in- 
stallments of l ~ r t w i n m s  had b t w ~  1)ilitl the insurc.r, without action by thcs 
insuretl. \\.oultl apply the  cash v :~lue  of the, lmlicy to the  payment of 
premiums if nccesmry to kcell the  1)olicy ill fore?:  Uc'ld,  the  ~ ~ r o v i s i o l ~  
:IS to t he  al)l)licatio!~ of tlw m s h  v n l w  of tllc policLy to the  payment of 
11remiums will Ilc cnforcetl a s  of t he  tlatcl l~rovitled on the  face of thv 
policy fo r  the  coml)nt:ltion of t he  nonfurfeiture values, and  plaintiff was 
cntitlrtl to 11:~vr tlic, ( x : ~ s l ~  v:11u(, c.omlmtc>d :~nt l  :~lq)lietl to payment ot 
l~ remiums  :~ f t r l~ ,  t l~ i r ty - s i s  nioli t l~s frou! suc.11 11:ltc.. :ln(l 11ot as of the  
of the, itctn;ll issn:l~lc.c% of tllc. 1111licy :is contt,~ltlctl 11y insnwr.  

2. Insurance B: b- 

. . 
Saicl I I ( > \ V  l)nlic~y \ \ . ; I S  c~s l~ i l~ i t cv l  t o  tlio ~ Y I I I I . ~  :lntl i . ~  I I I ~ I ( I ( ,  :I 1 1 ~ l . t  of t h i -  
fiiitling of f:lc*t. 

Sait l  11r1v 1)olic-y ~ ) ~ - o ~ . i t l c > s  u11o11 its f:r!.c' t11:lt ( ' 1 ' I r ( ~  ~ ~ o i ~ f o l . f t ~ i t u l . t ~  \-:rlut+ 
sha l l  I)(> c~oml~n tc t l  : IS  if t l l is  wrtif ict~tcfi  hntl ~ I W I I  iwn:vl olt 1 J 1 1 1 ~ .  1923.' 

S :~i t l  poli(8-y also l~ror-idta.i t l ~ a t  :~ftcxr t l ~ i r t y - s i x  1t1011tl1ly i l l s t : ~ l l i l l ( ~ ~ ~ t s  o r  
I ) r ( m i u n ~ s  liar-(1 I ) ( V , I I  11:1i(l, t l ~ ?  tlrlfc~l~tltrllt \\.ill. \ \ . i t l ~ o ~ ~ t  :111p :~ctioll  on tllc~ 
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I t  is ;11w 11ro\.iclcd i l l  tl1c2 1)olic.y t h a t  a f t ( , ~ .  tlw s:ru~c~ s11; I1 l ~ a v e  l)ec111 ill 
f o r w  f o r  l h ~ ~ o ~ ~ t l ~ s ,  : I I I ~  thct i11surcc1 was lms tl1:111 60 y( , :~rs  of ago, :111(1 

lwcamc total ly  a n d  p c r i ~ ~ a ~ ~ c u t l y  disabled, t l ~ c  c801ill)ail,v \vc~ultl pay to llini 
o ~ ~ c ~ - l ~ n l f  of tlw f a w  of said policy, whical~ \voultl 1w $500.00. I t  \\as u -  
~ n i t t e d  t h t  I I P  \vils I I I I ~ ( ' I .  60 J T : I ~ S  of a p t ,  :il~tI t l ~ ; ~ t  I I V  \\.as tot:illy 
~lis:tblcd. 

I T l ~ d e r  thc s t i ~ t c ~ i l ~ c ~ ~ t  of fnc~ts :111d : I ( ~ I I I ~ S S ~ U I I S .  t11(~ w u r t  is of tho 
opinion tlutt tlw l)lnil~tift '  is ciititlcd to r c ~ o v c r  of tlw t lcfr i lc la~~t ,  a ~ d  it 
is I I ~ W ,  nd,juclg:.c~tl tha t  tlw ])lailltiff 11t1vc : I I I ~  r ( ~ o v ( ~  of tliv ( l ~ f c l ~ d a ~ ~ t  tlie 
 sun^ of $500.00? \\.it11 intrrcst  t11cwo11 : i t  thc~ r:ltc. of six 1)er C C I I ~  pe r  
~ I I I I ~ U I ~  fro111 1.j F ( ' l ~ r u : ~ r y .  1932, a ~ i d  tllv c~osta of this  a r t i o ~ l  to be taxed 
I I ~  tlw cltlrk. 1)rovidwI 11v s u r r ( ~ 1 1 1 1 ( ' 1 ~  .wit1 1)olicy f o r  t * a ~ ~ w l l : i t i o ~ ~  81s 



to pay the i n b t a l l n ~ ~ ~ ~ t  ~ I I C  ill -\ugust, 1931. We thi~ll i  t l ~ c  p la i~~t i f f ' s  cdoll- 
tt~ntion is corrrct. :~ntl t11c.r~ \ \ a s  no r18ro18 111 tllr jutlgnir~lt of thc co111'1 
I)rlow. 

'I'hr qu t~s t~ou  ilivolvcd: l h t i  t11v court rouuuit error 111 l ~ o l t l i ~ ~ g  that 
rllv nonforfeiturr 1 alurs t111tl autol~iat ir  1)rrn1iu111 loall, rrfrrrctl to ill tlic 
cvrtificate of i l~wrauce ,  wcw availahl(~ on a ~ ~ d  afttar 1 ,July, l 9 2 h  (:I 
>ears from 1 .July, 1925),  a11c1 ill rcfusi~lg to hold that b11c11 ;~utom:ltic 
])remiurn loan value was :IT ailablt, oldy aftcr 36 111011tllly payli~cuts lintl 
hcrn made 011 tllc, I I ~ \ \  cwtificatca after tlw (late of its i s w a ~ ~ c e ,  to v i t .  
.i August, 19291 We tliiuk the ~l l tc rpre ta t io i~  of tlie court belo\\ rorrect 

I n  Richards on the La\! of I l~su ra i~c~c ,  part  scc. 74, at pp. 114-11.-) 
( 4 t h  cd. 1932), the follo\ril~g principle is foullcl: 'W I ( %  assurctl o r d -  
~ l a r i l y  has 110 part  in the preparation of the policy. No rule of illtcrprc.- 
ration of an  i ~ m m ; l ~ ~ c v  contract is more firmly en~betltletl t l i i t ~ ~  that \rhi(a11 
cltvlares that  u11rr(~ th(8 lauguagr of the policy. ic v i t l~on t  ~ i o l r ~ l c e  sub- 
c.tlptiblc of t u o  i~~ te rp re t a t iom,  o i ~ c  of ~rl i ir l i  being that c.o~~trl~tlctl f o ~  
I)p the insured, it should be most strollgly (~11str1lrd i lg i i i l~~t  tllv ills11r('1. 
for the language is that of the i ~ ~ s u r r r . "  

I n  T h o m p s o ? ~  I ) .  l 'hoc~l in:  I n s .  C'o., 136 1'. S., 285, 34 1,. Ktl.. at 11. 297, 
nc. find: "If a 1ml1c.y ih so tlrnw~l as  to rcyuiw i~itel*l)~-c~ttltioli. alld to bc 
fairly susceptible of t\r o clifierc~~t constructiol~i, the olle will be acloptetl 
that i s  most favorable to the it~suretl. This rule., rccoguizrtl in all t h ~ ~  
tcuthoritit~s, is a just o w .  brcausr t l icv  instrurr~ents arc d r u e ~ ~  by thc 
vumpany. E ' i m f  -Vuf. HUHX 1 % .  H a ~ . t f o t d  P. I M .  C'o., 95 I-. S., 673, 67s 
i 24 : 563, 565) ." .Illgootl 1 % .  I l l s .  C'o.. 1 H6 S. C'.. 41 5 ; I j t r~i~t l  1 . I l l s .  ( ' ( 1  

101 N. C., 445. 14'. (., 204 S. C., S7. 
The same p r i ~ ~ c i p l e  liai beell set fort11 111 t l h  juristlictlo~l in 131113 r . 

/ u s .  CO., 130 S. ('., 390 (393)) as f o l l o ~ s :  "If tllc claustb ill qurstioi~ 
1 -  ambiguously 11 ordecl, so that tllrrra is ally nllccrt:~i~lty ar to its riglit 
~ ~ i t c r p r e t a t i o ~ ~ ,  or if for ally rcasou t l~c rc  ic; doubt ill our milltls roncei4n- 
lrlg its t rue I I I C ~ I ~ I ~ I I ~ ,  n r  s110uld rolistrur it r a t l ~ r r  agail~st  tlw c l ~ ~ f ~ n d n ~ ~ t .  
nho  was i ts  author, tlluu against tlw l)lail~tiffs, a l ~ d  any s11c11 doubt 
-hould be resolretl ill favor of tllr latter, p i ~ i n g ,  of cwursr, legal rffcct to 
rlic intention, if it  call he ascertail~cd, altliougl~ it niay h a w  bec~a ~ I I I -  
l ~ v r f e c t l ~  or obscurely rsp~cisctl .  G'r.alibs 1 % .  I I I S .  (lo., 125 S. ( I . ,  3SD." 

I n  the face of the certificate, O H  page 1, nr f i ~ ~ d :  ( 'T l~ i*  cwtifirate I -  

].;sued and accepted with tlie cxpress agreerrient that the provisions and 
henefits eontail~ed 011 this and the three succerdil~g lmges hereof, alicl i ~ i  
; ~ n y  autllenticated ritlcrs attached hereto, form a part of this c o ~ ~ t r a c t  a. 
fully is if recited over tlie signatures affixed. Il'he nolr fo7fe i f rwc calue.\ 
du l l  be c o m p u t e d  as if f h i s  c e d i f i c a f e  had  been  i ssued o n  t h e  first d a y  
of July, 1925. Issued at Omaha, Nebraska, thiq 5 .lugust, 1929. (Signa- 
ture printed) Sor r r r ip l~  Commander." Thcn t l w c  are special provision. 
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and coliclitions on other pages of the certificate. 'l'he above jn italic\ 
seenis to be an  exccptioi~ to special provisiol~s a i d  to~idit ions as  to 
wlirli the ('nonforfeiturc values" shall b(s cmnputtd. T l i c ~ ~  again, the last 
1)aragrapli O I I  pg r .  2 of the> cvrtificatc rclatls its fallows : "The cash loall. 
paid u p  a11d estcndcd ilrsur:~l~c.t~ \,slues shall ]rot bcc.onrt~ available until 
t h ~ c  ye:rrs froill t h t~  date of issiw, as set forth 011 pag,h 1 hereof." i\ 

reasoilable i i~ t e rp r r t a t io l~  would iudicatc. this to be from 1 July ,  1925. 
0 1 1  page 2 of tlic certificate, we find: "3. . - I ~ ~ f o ~ r ~ a t i c  1'~c~rniurn Loan .  
.\fter thirty-six n ~ o i ~ t h l y  l ) a y t n ~ ~ l t s  011 this (wtifi(8i~t(> $hall have bee11 
paid, if ally subsccjuel~t ~ilontlily pay111(wt lw 11ot p i c l  311 or before i t>  
clue date, and if t l i ~  member has irot, prior to such d l  c tlatc, sclecttd 
one of the optioiis available under the nonforfeiture provisions of thib 
certificate, the  ussotiution i ~ i l l ,  u~ i t l iou t  u n y  uclion o n  t h e  part of thc 
~ n e m b e ~ . ,  aclcancc~ us (1 loun to  the said nrernl.vr the amount  of thc 
~ n o d h l y  p u y m r ~ , t s  t ~ o p i r w l  to  muinfai t l  th is  c rrlificcitc' In force from 
r n o ~ t h  lo monih unt i l  such tittle us the  uct umulutcd loans, together wit11 
('ornpound i?lferebt thereon ul the ~ a f e  of fire prr. cent ,)er a n n u m ,  and 
uny other  intlcbtcdncss hereon t o  f h e  ussociufiort cquul t h e  cash valuc3 
hereof a1 thc  date  of default i n  t h e  pay~t len l  of { h e  mor~'h1y payments,' 
cite. l'lail~tiff c.oi~ten(ls that ulrtl(v tliis p r o ~ i s i o r ~  thc. court should appl? 
tlie value from 1 Julv .  1925. 

" 2  

1)efeiiclant c o ~ ~ t t ~ i i d s  that "L\fter thirt~.-six 111011tllly p ~ y ~ ~ l e i ~ t s  of thia 
rertificatc shall havc 11ec11 paid," illca1ls fro111 the issual~cy of the certiti- 
('ate-,5 August, 1920, and c>ol~tcl~tls also that ill tlic application for the. 
vxelialige of the old wrtificate for tllo new, is the. following: " l t  is  under- - 
qtood a11d iigrrcd that withdrawal v;rlut>s. if any, 011 the Ilew certificatcb 
shall be available to inc only after 1 have rl~atle pryinellts on said nr\\ 
vcrtificate for t h r w  full years fro111 date l~crt~of." 

I t  may be iiotc(1 that tllesc, s l w i a l  provi~iolls :rllcl c.cditions are 111 

the general priiitecl form of the certificateb issued by d r f e d a n t ,  but thc~ 
Sorereign Comnia~idt~r sol(w~iily wrote ill p la i~~r i f f ' s  certificate "T11(, 
 onfo forfeiture valuc~s shall be con~putetl as if this certificate had been 
issued on 1 July,  1925. Issued a t  Omaha. Sebraska,  tliis 5 August. 
l92!1." Thc ;rbow is on printed forill escqlt the words and f i g u r ~  
"First," "July," "25" ant1 "3th," ".\uguat" "29" urr tppcd. 

111 tlic. prcsu" tvtifir:ttc~ it secallls that nil cscq)tioll \ws  made by t h ~ .  
fraternal o r g a ~ ~ i z a t i o l ~  ill favor of l)lail~tiii.  'l'ht. facts may indicate the 
reason for this:  l'lniirtiff, 32 years old, up011 applicntion on 1 2  May. 
1910, \\.as issued illsuralwt, wrtificatc S o .  27976, for $1 000, rate $1.16 
per niol~tli, or $13.92 pcr year, a i~ t l  (111 5 .\ugust, 1929, upoil applicatiol~ 

- - 

for cxcl ia~~ge a i d  cancc~llntiol~ 1 1 ( 5  \\.as, a s  of t h t ~  age of 44, rate $2.92 
per month or $35.04 per pear, issutd the c'wtificaatc, sued upon, whicl~ 
states that thc. ~ ~ o n f o r f ( ~ i r u r e  ~ a l u c s  "shall 11c cwml)~ltc~cl as if this certifi- 
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I.\ . p l r E  ~IA.TT~~; I<  OF T I I E  U A S I i  01.. C l r I S T O K ,  UH. O .  1s. UNl)ElZ\VOOU, hu -  
MIXISTIMTOK C. T. I. OF J O H X  J. CASKADT.  DECEASED. ASD EDL)II<: CAN- 
~ a u l - ,  HEI:AIAX c a s s ~ u ~ ,  TOJIAIIE cassmr. I,EIWIVS cas- 
NADT,  EMMA I X E  C 'ASSAI)T,  EE'FII', PEAIt I .  C A S S A D T .  YOSXIIC 
MAT c A i v m T .  I:C)SA mr,I,1.: ('ASSADT. T I I E  IAST A JIISOR. 
APPEAHIXG IIEKERI- I ~ Y  \YIIJIdIA1\I C:. K I S G .  SEST FI~IESD. I'ETITIOSERS. 
v. G U I t S E : l  P. HOOD. ( ' o ~ r a r I s c ~ o ~ ~ : ~ :  OF I:.\sr;s. I ~ E S I ~ O S ~ E S T .  

(Filed 1 Sorember ,  1930.) 

I h n k u  and Banking H e-Plaintiffs held not cntit1t.d t o  1)rc.Serenc.t. in 
insolvent bank'5 assrts ulldel' facts of this caw. 

Where n nil1 :rppoint> a bank nhicll  i s  not authorize(1 to do a t rus t  
business, a s  "agent" to  collect notes due the  estate,  talie charge of all 
pe~sonnl ty  and pay the  interest illerefrom to the testator's n i f e  during her 
life and at her death to divide tll? funtlq cqually among the  testntor's 
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children, and the bank takes charge of the personalty antl commingles th(, 
trust funds with its general funtls, but issues to itself certificates of de- 
posit for the trust funds, less its commissions, and pay3 interest to the 
testator's wife, ~ ~ i t h o u t  objection, until its receivership: H e l d ,  the trust 
funds a re  not :I special dtqx~sit entitling the testator's children to a prefer- 
ence in  the bnnlr's assets in t h ~  hands of the statutory receiver. Bank 1 .  

Corporation Cotnmissiort, 201 S. ('.. 381. nntl I I I  rr3 'I'rrrft Oo., 204 N. C.. 
591, cited a s  controllinq. 

, ~ T E A L  by i ' o ~ l ~ n l i s s i o ~ ~ e r  of h l ~ k s ,  frOlll (;r,crf/,!j. . I . .  :I 1 . \ugust Ternl.  
1933, of SABIPSON. Rerersed.  

T h e  following is  the  fintliugs of fact  i i i d  ~ I I ~ ~ I I I V I I ~  of th(* (wurt  below : 
( 'This cause c.anlcb on for  l ~ e a r i n g  befort. the ui~dersignetl,  resident 

,judge of t l ~ e  S i x t h  p J n d i c h l  Distr ic t ,  a t  Cl i~ i ton ,  X. C., on 22 August.  
1932, a l l  par t ies  b e i ~ ~ g  rrl)rc)se~lted hy c*onnscl, ;I j u r y  t r : : ~ l  was  waivcd, 
and  it mas agreed that the  court  might  fi11(1 tlw f a d s  :i1i(l el~t,cr judgmcllt 
such as, in  his  o l ) i ~ ~ i o l i ,  tlic f;icts would \v:~rrant .  '1'11~ facts  a r e  : 

1. P r i o r  to  .i Octohcr, 1917, tho 13:urk of i."linton \ . ; ~ I R  a domestic. 
banking corpor i i t io~~,  locntctl a t  Clinton, S. (I., with the  usual  powerh 
iucident to a g r ~ l c r n l  bnuki l~g  business; hut said hank was not t:mpoweretl 
by i ts  cliartcr to a r t  a s  csc:cutor, atlniinistri~tor, giiartlian or  trustee, an( ]  
~ n a i ~ ~ t : i i n e t l  110 t rust  t le l )ar tn~c>~it  a s  a par t  of i ts t ~ n ~ ~ k i n g  Ilusiness. 

2. ,John <J.  O:l~~n:itly, a c i t i zc l~  of S a n ~ ] ) s o ~ ~  ( ' o u ~ i t y ,  died pr ior  to  :# 

October, 1917, l ca r ing  a last will :i11(1 t w t a ~ n ( ~ n t ,  \vl~icl .  \vilS admit t rd 
to probatc and  nppcurs ill Book of Wills So. 6, ; ~ t  pages 16-21 of Sam])-  
son County. T h e  nlatcrial ~ ) : ~ r t s  of t l ~ c  s :~i( l  \\.ill a11(1 tlw cwlic'il thcrcto. 
:Ire a s  f o l l o ~ r s  : 

  it en^ 2 .  I dvris(. : I I I ( I  b ~ ~ u w t l l  :[I1 of lily 1)rol)or ty~ r(ii11 ;in(] persorial. 
:ifter paying m y  ,just (Icbts a i ~ t l  ~ I I I I O Y : I ~  O S ~ ) C I I W S ,  to 111:: 11~loved wife., 
Mary C. C m i ~ ~ a c l y ,  the snlnc. to  I)(> llcltl :111tl nswl 1.)- 1 i ( ~  tlnring hcxr 
llatural life. 

Item 3. 1 girca, tlc~riscl, a ~ ~ t l  I,cquc>atll to 1 1 1 ~  I)c.lorctl chiltlwn, Eddic. 
Cnlinacly, Hern ian  C!arn~atly, Tomrnic C : ~ l l ~ ~ a t l y ,  L e b d u s  Cannady,  
E m m a  Lce C'all~~:uly, E f i e  P e a r l  C a ~ ~ ~ ~ a t l y ,  V o ~ i n i c  M a y  Carinady, and  
to such o t l i c ~  el i i l , l re i~ as m a y  liorc;lftc>r 1,e bor11> al l  of my real  estatt., 
:1i1(1 also ill1 of 111y p(~soi1:11 l ~ r o p t ~ r t y ,  \\,hi(ah shall not l ~ e  used or  di$- 
11owd of by illy said \rift) c lnr i~ig 1iw lif(~titntx, to t :~kc  &ect a f te r  thca 
tleath of rny said wife.. ii11(1 said property hot11 real a - x l  personal to  
he held :tld owned hy all of tny ;i\)o\-cfi lianirtl c.liiltlrcu, share a n d  sharc  
:ilike, alld to tlic c w l u s i o ~ ~  of all  otl~(lrs. a n d  slioultl a n y  of said named 
c~liiltlrcw, o r  after-born c~liiltl, die hcfow the tlcnth of Iny said wife, antl 
without Iwiring issue, t h r n  the  sllarc: of such c21iiltl o r  children so d y i n ~  
shall lw hc.ld 1,. .r:iiil other nnmccl cliiltircn i l l i t1  : i f t ( ~ - h o r n  children.' 



A coclicil attnrhetl to said will, bc ,a i , i~~p  tl:itt~ 2s A\l)ril .  1913, and ( Id?-  
probated a t  t h t ~  snultl tinlc \\.it11 t l ~ o  f o r c y o i ~ ~ ~  \\.ill. i s  i l l  t l ~ t ,  followirrp 
language : 

'Coclicil. 1 ,  Jo1111 ,J. C ; I I I I I ; I ( ~ ~ ,  11ei11g I I O N  of sou11(1 I I I ~ I I ( I  tint1 111c~111ory. 
( lo  m t k c  thc  fol lon. i i~g rotlicdil to iuy ]:].st \\.ill zi11t1 tvst :~r l~c~r~t .  ~naclc, [I?. 

Ine on 16 .\ugust, 1916, as codicail S o .  1 to s;iitl \\-ill : 
F i r s t :  I hcrc,by co~lst i tutc  a11t1 a l )po i l~ t  r l ~ c h  I%i1111; of ( ' l i ~ ~ r o ~ ~ .  uf ( ' l i ~ i -  

toll, N. C., fin:~llcai:~l :~gc'~rt of m y  estate', :~ftclr 111)- t l t ~ i ~ t l ~ ,  f o r  t l ~ v  folloi\- 
iug spwific l)url)osc2" to \\.it, the s i ~ i ( l  I I ; I I I ~  s l ~ a l l  a t  111y tlo:lth : ~ t  o~lc.~.  
take charge of a l l  c ~ ~ s l i ,  ~ i o t c y  111oi-tpgths, ; I ~ W J I I I I ~ $ .  ; I I I I I  o t l l c ~  t.\.itlerlct~~~ 
of debt belongi~ig to Iny ('state, i i l r t l  sliall l ~ i w c c ~ t l  to c ~ > l l t ~ . t  s:litl note.:. 
mortgages, accou~ltr ,  a ~ ~ t l  c~vitle~rc~es of t l ~ l ~ t ,  ; I I I ( ~  o l ~ t  of t11c~ 1 1 r o ( w ~ 1 <  ot' 
said collwtious ant1 c.;~sll pay  all  tlc>bts tl1u1 1,- I I I ~  c~s t i~ tc~  i i ~ l t l  I I I ~  f u ~ l t ~ ~ ~ : ~ l  
t1spenscbs :111(1 ~ x l ) e l i s ~ s  of w t t l i i ~ g  ul) 111y (bsi:lt(', ; I I I ( I  t l ~ t *  rc~~r~a i i l t l e r  of 
said f u n d s  saitl b:ll~k shall placo a t  ii~toi*c~st tlurinp t11t. l i f t~ t i~ l~c l  t ~ f  I I I ~  

\rife, M a r y  C'. C a ~ ~ ~ i a e l y ,  ;111tl llay her  the ilite'rrst nlloll saitl fu~rtls,  ;I. 

often as once ~ a c l i  year  as long a s  she lircs, a ~ l t l  : ~ t  her  death. pay s:liti 
funds  to  t h o w  of 111y cllildr('n i i a~wcl  :111(1 l)rovi~ltvl f o r  1 1 i i c I ( ~  i trill t h r c ~  
of niy will, i ~ ~ c ~ l u t l i ~ l g  lily c1:luglitt~ Rosa Ik,llc,, hor11 si~ic.c, .s;~itl \\.ill \\.:I- 
t>swutctl,  a ~ l t l  :luy ot l lc~~,  caliiltl o r  c~lliltlrcl~ t l ~ a t  1 III;IJ-  11;1vt. hor11 11c.r.c.- 
after,  anel saitl balrk shall 11ot 11ch ~~c~quircvl to  I I ~ : I ~ ( .  ; I I I ~  1>011(1 ;IS su(811 
f i ~ l a i ~ c i a l  agent.  TVitiicw m y  1ia11d ; I I I ( I  s ~ a l ,  this  ? h  A\l)ril ,  1!)1:). 
(S igned)  .J o1111 .J. O ; I I I I I : I ( ~ ~ .  (St , :~l . )  T V i t ~ ~ c ~ . ~ v ?  : ('yr11.s X. F ; ~ i r r l t ~ t l ~ .  
qJames It. Bass.' 

3. Xo excc2utor was  11anlcvL ill witl  \\.ill. a l ~ t l  ~ I I  ;, Oc~tol~cr .  1!J17, snit1 
Hank of C l i ~ l t o u  p r e s ~ i l t e ~ l  said \\-ill :111t1 co(lic.il to tht. v l c ~ k  of tllc 
S u p e r i o ~  Court  of Sa~iipsoi i  ( ' O I I I I ~ ~ ,  :r~ltl cannscvl the s:ilrlrx to l ~ e  pru- 
bated, :tnd tllert'upoll u~itIc.rtook to c~scrutc~ t l ~ e  l ) r o v i s i o ~ ~ s  af the truir 
thereill a i ~ t l  t l ~ c r e l ~ y  cw:rtetl. 'I'lie recv~rtl of tlrc. proc.c~~'ciir~ps Mort the, 
c.lerli, under  u. l~ic~l l  t l ~ e  13a11k of ( ' l i l i t o ~ ~  un(lc8rtook to c~sc,c.~~tcs t111: pro- 
~ i s i o i l s  of t l ~ e  \\-ill, \\-as wc.o~.tlc~l 011 wit1 > Octo l~c , r~  1917, ill Book c~r' 
Wills S o .  6, p g c 2  16, ( 3 1  sccl., of the of6c.c of the c.1c'rk of t h c ~  S l i ~ w ~ ' i o l ~  
Cour t  of Snmlison (.'owlty, :rlltl tluly i l~~lc>s t~ t i .  
1. 011 1 2  Alpr i l ,  1019, the% s;titl h l l l i  of C ' l i i i to~~ filc,tl \\it11 thc. c,l(~rj\ 

of the Supcr ior  L'ourt ;I paper-wri t ing ,,l~titlwl ' . \ I I I I I I ; I ~  S ~ ; I ~ ~ I I I P I I ~  ( ~ i  
A \ c c o u ~ ~ t  of thct ljilllk of C l i n t o ~ ~ ,  Filinucial A\geiit. al)l)oititcvl nnclcxr the, 

will of J o h n  J .  Caimady, tltwascd,' wllic.ll a w o w t  is  rcwmlctl i n  13ook 
of Annua l  Accounts S o .  10, a t  1111. 1 2 0  to 122, ill(-lneirc~. A\ co1)y ( I C  
said annua l  account is llereto attaclietl, marlwtl .Esliihit A\, alltl r ~ r a t l ~ ,  
2 p a r t  of this  findillg of fact.  Sa id  account s110ws ;I 11et pr incipal  ot' 

 ash i n  hand  of $1,365.55, a f t ~ r  ileductiug cm~lmissicins of 5 per  r c > ~ ~ t  
; t l d  a note executed by C,'. S. Roy:tl of $.iOO. which ~ ~ o t c  w i e  a f t ~ r n . : ~ r t l -  
c o l l w t d  hv t h e  bauk. 
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5 .  011  1 2  , \p~ ' i l ,  1919. said B a n k  of C l i l ~ t o ~ ~  issued to itself a rer- 
r~ficate  of tlcposit i11 the f o l l o w i ~ ~ g  r o r d s  rind f i g u r w :  'Th(, B;1111i of 
('linton, S o .  18127. S o t  subject to check. C l i n t o ~ ~ ,  S .  C.. 12 .\pril. 
1919. T h e r e  i.; dcpositpd in this  1)allk $1,365.5,: ( t h i r t ( w ~  Ii~111(1rc(l 
5isty-five dollars fifty-five cents),  l)nyable to thc  o r t l t ~  of the 1la11k ot 
( ' l i~~ton ,  F i n a ~ ~ c i a l  , \ g c ~ ~ t  of M a r y  C. C'annntly, u p 1  r c ' t u r ~ ~  of t111. 
tmtificatc properly twlorscd. Interest  will be ;~llo\vctl 11crco11 a t  tht. 
?ate of 4 per  c e ~ ~ t  per  H ~ I I I U I ~ ~  f o r  whole m o ~ l t l ~ s  if allc\vr~d to I ' P I I I N ~ I I  

t l ~ r c ~  1nont11s or  longer. J .  ,\. Stewart ,  A\ss't Casliicl~.' 
011 thc  hack of t111s certificate ; \ rc  n~cinoral~cla  s h o ~ ~ ~ u p  l ) a y ~ ~ c n t  01 

~ t ~ t c r c s t  u p  to 12 J:lnuarg, 1931. Snit1 m c ~ ~ ~ o r a ~ l t l a  shew t h a t  tlica ill- 
rerest was paitl pcriotlically f r o m  thcl tlatr of the cc~t i f i ca tc  unt i l  I 2  
.T:~nuary, 1931. 

6. O n  '76 -\pril ,  1920, tllr  I3i111li of ( ' l i l i to~~ issuctl to itself a ~ ~ o t l w ~  
c ~ ~ r t i f i c a t c  of tleposit, S o .  1496S, f o r  $500.00, r r y r e s t ~ ~ t i ~ r g  the coll(c*- 
~ I O I I  of tlw C. S. Roy11 note, saitl certificate being ill the w m r  for111 
C I S  tl1[1 one r t f e r ~ u l  to in  F i n d i n g  S o .  3. 011 t l ~ r  back of this ct'rtifici~tc. 
rhcrc a r e  memorantla slloning tha t  interest was paid t l i l rcon u p  to 66 
1 9 'I'lir inemora l~da  O I L  thc~ baclr of t h c  saitl twtifirwtt. shon 
that tht. i i i t r r t~st  \\:I.: paid ~ ) o ~ ~ i o d i r a l l y  f r o n ~  thc~ clntc, of thcl c.c~rtific.;~tc~ 
uut i l  26 ,\pril ,  1'331. 

7 .  Saitl t n o  cxcll0tificiites of deposit rc~l)rcsc~~~tcvl thc~ 1 1 ( t  l ) l-ii iril);~l 1 1 1  

tlic l ~ a ~ i t l s  of tlw siiirl Bnuk  of C l i n t o ~ ~  f r o m  c v l l e r t ~ o ~  s 111atlr by i t .  
allti c:1.;11 l ) c ~ l o ~ ~ g i ~ ~ g  to  tlic cqtate of Jol111 J. Ctilll~atly, a f t t ~ r  , l ( v l u c ~ t i ~ ~ c  
c*omi~iissions of 5 1wr c w t ;  a d  the court finds that  tllti snit1 rnollt,p .(I  

t~ollcctctl ;111tl held by w ~ t l  bauk a u g ~ ~ ~ c - ~ ~ t c d  thc, : t w > t \  of yaitl 1):111lr t o  
the extent of the aggregate of saitl two c t h f i c n t w ,  to n i t ,  $17S65.h.i. 

8 ,  T l ~ c  B : I I I ~  of Clint011 c l o s ~ d  i ts  doors 011 20 t J ~ ~ ~ t a ,  1!)31, autl 1\21. 

iu~rnecliatcly t a k c ~ ~  o w r  I)g the C'o~nmissio~~c~r of I3a11li~. n11o now lia. 
the same i n  charge f o r  t h e  purpose of l iqu idn t io~l ;  i~iicl Inlong the lia- 
Id i t i cs  of the  saitl bank, listed i n  tlics 'Rrport  011 tlw 13;111k of ( I l i l ~ t o ~ ~ .  
( ' l inton,  S.  ('., as of 20 Julie, 1931, of G U ~ I I C , ~  1'. Irootl, C'omniissionc~~ 
of B a ~ l h ,  a l ~ d  f i l d  ill tlic office of tlir. c*lc~*k of tlicl S u p ~ i o r  ('ourt of 
Smipson  C o u ~ ~ t y ,  a s  wquirerl by  l a w  (C'. S . ,  S l S ( c ) ,  suhw-timi 9 ) )  arc3 
ttw f o l l o n i ~ ~ g  : '(-1) B a n k  of Cl iu to l~ ,  F i ~ ~ a ~ ~ c i w l  A\gc l~~t ,  M a r y  ('. ('all- 
~mtiy,  $1,365.53, rcrtificate of drposit So. 13127, clatc~ i+suptl 1-12-19 ' 
S o  nccructl iutcrcst ~ ~ o t c d .  (T3) '13a~li  of ('lilrtol~, F i ~ ~ a n c i a l  ,\gent. 
Mary  C. ( 'a~nlstly, $500.00, ccrtific:ite of ~lcptssit So. I-K~'ih, tl:ltc issuctl 
4-26-60.' S o  :Icerued i ~ ~ t e r c s t  notcil. 

9. T h e  saitl sum of $1,865.35 nn.s collcr.tc~l by tlic said 1);11rk as  tllc 
financial agcwt of the estate of Joli11 d .  ( ' a~r l~ady ,  u l~ t lc r  the l ) ro~- i s io l~ .  
of his  mill ant1 codicil, and  the  assets of said bank were augmented 
d11t1 i n ~ r e f i ~ e d  t h r w h g  to tht, r,stcmt of w i d  collections. J v h r f i ~ ~  w i d  1x1111, 



closed its doors ill .Jul~t, ,  19;11, it  liatl oil 11:111t1 i l l  uvai lal~le  tush the total 
.;urn of $3,176.19, i l l  vault,  a l ~ t l  $1,S1 1.29 ill otlier bu~lks,  all of whicah 
passed i ~ i t o  t l ~ c  h:111tls of tile tlc,felrtla~~t, Gnr11c.y Y. TIootl. ( ' o m ~ n i s s i o r ~ t ~  
of Ihiiiks, 1v11tr ht,ltl ant1 holds the S ; I ~ I ~ ( > ,  i111l)rcsscvl wit11 \r.hatc.~c:r trust 
or fiduciary r I~ :~rac~tc~r  si~itl  niolic3g.: 1 1 ; l t l  i l l  tlrc, 11:111tls crf thc~ snit1 Hank 
of Clinton. 

10. 'The 13;i11k of ( ' l i l ~ t o ~ i  dill 11ot ~ ~ ~ i ~ i l ~ t ; i i l ~  a trust clc~l);wtiner~t, and 
rhc molicys tibow rtxfcrred to, a~iioulltii ig to $l,S6>.55, ~r t j rv c~c~rrimiriglctl 
xvith other moliclys> ;111t1 t h e w  is I I O  w > ~ y  to i ( l c l~ t i fy  t l ~ ~  l ) i ~ r t i w l a r  1 1 1 0 1 1 q 7 ~  

r ewi red  illto said l i a~ tk  f r o m  the estatc, of ,lo1111 , J .  ( ' ; I I I I I : ~ ~  f rom tho 
otlier fulitls ill tlie l l a~ ids  of said baulr; m t l  it  did not appcar  t h a t  a t  
a n y  t ime h e t \ w m ~  the tlates W ~ I  saitl b a l ~ k  r c w i ~ c t l  ant1 c:ollcctetl said 
m o l ~ e y  am1 the  closing of said bauk did tllc saitl b:lr~li cavt>r ll;rrc> a 1 1 . ~ 5  

a inou~l t  of rash t1in11 tlic sum of $1,S6>..35. 
11. Tllc court finds tha t  sttrtutnry prefcrt'l~c.cbs h v c  1 ) ( 2 : 2 1 1  allowed or1 

\.arious itcli~a, totaling $12,5X.SS, against tht. tlefrlrtl:~llt, C=urlrcg 1'. 
Hood, as s l lo~vn by liis books :11i(1 r ( ~ o r ( I s .  

12. T h e r e  a r e  11ot sufficaicl~t funds  ill tlir h u d s  of saitl Clorl~ni iss ior~r~~ 
uf Baiiks to p;iy off tlic 1111scrurctl cdrrditors o r  to a ~ t > e t  ;rll of thv (I [ . -  
pository liabilities of s:titl baiik i n  full .  

13. T h r  c.ow8t fintls tlia t the. cc~rtifir:rtc~s of tl(.l~osit 1.efe1.1~~1 to ill 
filidiilgs S o s .  5 aud 6, a l ~ t l  also S o .  8, \rere 1levc.r tlelivc~.etl to  Mar?  
C. ('almacly, but \vcw kept a t  a11 tirrics I,?- thcl I3a11k of C'linton 
p a s s ~ l  illto the l i n ~ ~ i l s  of thc, ( ' o ~ r ~ ~ n i s s i o ~ ~ r r  of Banks ~ v l l e ~ l  i t  closc~l i t ?  
cloors irk J u n e ,  193 1.  '1'11~ Cour t  also f ~ i t l s  that  the issu:tnce of wit1 
twtificatcs was atiopttrd 1,- tlw I J ~ I I ~  as  ;I 11wtl10(1 of l iookkwlri~~g,  : I T I ~  

fo r  i t s  o\\.11 co11vcnic11c.e. 
14. AIary ('. ( ' a~rnady ,  I i f r  tc8l~>~ii t  U I I ~ I I  I. t l i i~ ~ v i l l  > I I I ( I  c.o(lic.il of .lo1111 

.I. Car~iiatly, k ~ i c v  that  tlie ~ l i u ~ ~ c ~ j - s  i ~ ~ r o l w t l  i l l  t l l i ~  ~ ~ ~ m w t l i r l g  wjrc3 
hcilig held in said bank, a11(1 l~c~l.iotlic.all~ c.:1111(, to  wit1 h 1 1 k  ;111(1 (I<'- 
11ia11detl and r ~ ( ~ e i ~ . ( d  i ~ ~ t ~ r w t  t11(wo11 at 4 1 1 ( ~  e e ~ ~ t  l)chr : I I I I I U ~ ~ ,  :11i(1 

rnade 110 l~ ro tc~s t  :IS to thc~ I I I ~ I ~ ~ I I ~ ' I '  of th(' I I : L I I ( ~ ~ ~ I I ~  of wit1 f l l~l( is  hg s;litI 
/)auk. 

15. X a r y  (.I. L'i~~ii i ;~( ly died i l ) t w , ~ i ~ l j t ~ r ,  1!)32, : I I I ( I  t l ~ t ,  l,:~rtic>s plai11- 
tiif, c m q t  1h. 0. E. U~~t l (~r \voot l  ant1 JYIII.  G. ICillg, : I W  the childrcll~ 
of J o l n ~  J. Callliatly, ;111tl a r c  the  only lwrsons I)cl1(4i(.iaIly intcrestcvl 
ill tlic fullds i n  coiitrol-crsy under  the terrils of his  last \ \ d l  a r~ t l  cotlicd. 
S o  boiitl was e r c r  filed by the said l)a111< as  fiu:111(4al agciit fo r  t11e c8st;rtt. 
of Jo l in  J .  C a l i ~ ~ a c l y ,  a11t1 tlic l ) l a i i~ t i f f s  :IW cm~~pcl le t l  to look solcl j  t o  
the  assets of thc I m l k  itself f o r  relief, if ally ~xt~licf is to 1)o liatl. 

16. T h a t  a f te r  tlic B a n k  of C'liiiton c-loscd. 0. E. G l ~ d ( ~ r ~ v o o J  11.a.~ 

appointed adr i l i~~is t ra to r  c. f .  u. of J o h n  J. Cannatly b,~- the clerk of tlit, 
Superior  ('o1u.t of Sampso11 C'oulrty, ant1 A S  w ~ l i  i ~ i s t i t l ~ t r t l  this pro- 
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I'm C I L . X I A J I  : Th(1 facts w r c  carc~fully fourid by t l ~ c  c m r t  below allti 
itrta set forth above. 

Tlle codicil of the will of Jo lm J. Caimady provides t h a t  aftes set- 
r l inq the cstatr "The rcnlniirder of said funds said bank shall  plactl at 
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luterest during the lifetinie of my nife.  X a r y  C. Caiii~ady, and pay 11~1 
the interest upoil said funtli as often as once each year as  long as sllt 
lives. . . . And said 1)a11k ~ 1 1 ~ 1 1  11ot he required to makr any bolltl 

,I.: such financial agent." 
The  bank followed these iii~tructloiis ill good faitli autl uns guilty ot 

ILO wrong. I f  tlie teatator in his lifetime had depositcd the money ill 
the bank, nit11 instructions to pay the interest on same to his \life fo] 
lifc and the <orl~zts  to certain of his children, we do not think that  thib 
muld be distinguisllcd from the other grneral deposits of a bank \\hell 
~t hecame insol\ei~t .  111 fact, as shonn in the findings of fact, certifi- 
vates of deposit nere  issued for $1,365.55 and $500.00. A notat io~i 
011 the certificates of deposit was as follous: "The Bank of Clinton. 
financial agent for Mrs. X a r y  C. Cannady," signed by tlie assistant 
(.ashier, and the interest n a s  paid oil same to 1 2  January,  1031. TVcb 
rliink this n general deposit and plaintiffs cannot be allowed a prefer- 
clrlctb. This case is governed by HunX 2 . .  Corpomfzolb  Corn., 201 N .  C.. 
. ; \ I ,  ant1 I n  I ,, ( iu t  t t ~ t  II~t11, 01q d. ' I ' r u \ t  ('o., 204 AT. C ' . ,  791. Yllc fatat& 
111 l,awre?~cc~ 1 3 .  li ood, a n f ~ ,  265, are different. 

For the re :1~11$ ~ I T . ( W .  tlit i udg in~n t  of the COIW 11~!1o\\ i' 
Reverscti 

(Filed 1 Sorember, 1933.) 
.luti,gments K b 

The finding\ of fact by the court below held sutticieut ul)oli a 1il)crnl 
mterpretation to  support the court's order setting aqide the jadzment fol 
wrp~isc. a n d  escu.inl~le ~~e r l ec t  und~br C'. S., 600. 

d b ' ~ ~ A ~  f1'01ll G w ~ Y .  I . ,  ,lt JIarc11 'Cel'lll, 1933, of ~ ' I T T .  Alfil.l~f,d. 
*It May C'iril Twm, 1933, of Pi t t  Superior C1ourt, plaiiltiff obtainc,tl 

:L verdict aud jutlgmc~lt against t l ~ c  tlefcntlailt. Tlic i w w s  wl )~u i t t t d  
t o  the jury and their ailsn ~ r *  thereto n ere as  folloa s : 

"1. Did the dcfentlalit, through false and fraudulrnt reprc.sentation, 
~ ) rocur (~ ,  collect and r c c e i ~ c  of the plaintiff payillcnts 011 ti liouse and 
lot as  alleged, with the i t~tent  to client and drfrautl the plaintiff of th( ,  
qame ? Ansver : Yes. 

2. I n  what amount is the defendant indebted to the plaintiff by rcasoll 
: ~ u d  on account of the said paynlents? Al l~swer  : $550.00, n it11 intcw.;t 
from 1 January ,  1930." 

On 16 September, 1932. after executioii was issued against the l ~ r o p  
c,rty and r.eturncc1 unsati~fird and then against the perqon of defendant. 
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ill accordance I\ it11 the  ju t lg~ l le l~ t  ;it M a y  'l'erw, 1938, notice was served 
on plai~l t i f f  a ~ d  his  ;lttorilry by tlc~fenclaiit t h ; ~ t  lie wou d move beforc 
'%is I l o ~ i o ~ ,  ( ' l a t o n  Moor(,, judge of Sulwrior  ('ourt, oil 26 S ~ p t e m b e r .  
1032, a t  2 3 0  o'rlock 1). m., a t  Greenr.ille, S. C., to set ailide a n d  vacate 
tllc j u d g m e i ~ t  heretofore signed and  cuterctl ill this  nc,tion, upon tht 
grounds set out  ill t h e  attached motion and  affidavit." 

T l i r  mat te r  came OIL fo r  h e a r i l ~ g  before Grady,  J., ;it M a r c h  Terni .  
19.13, P i t t  Super ior  C'ourt. I t  w a s  agreed that  t h e  jutlgo find the  fact.. 
and render judgment. 'Flie facts  were foulltl by the  jucgc  and  arp set 
for th in  t11e record, and  the f o l l o ~ r i n g  order  was 11l;de: '(Ordered ant1 
z~cljudgcd tha t  tlw j u d g ~ n e n t  a ~ l d  ~ e r d i c t  ill this rase, wliitli were entered 
: ~ t  ?II:ly Term,  1933, be a i d  tlw same a r e  11erel)y set as i t e ,  and deferid- 
;111t is permit ted to file allswer according to his  prayer." 

T h e  p1aintif-f csceptecl : I I ~  assigned e r ror  on  t h e  grouuds  tha t  the 
cwurt did 11ot fii~cl (1) excusable iieglcct, ( 2 )  u ~ i d e r  the  facts  found. 
tlefeutlallt was gui l ty  of gross negligence aiitl indif-ferelice to  the  procesb 
uf the  court,  (3 )  there was IIO finding tha t  defe l~dant  had  a meritorious 
tlefenw, ( 3 )  to t h e  judgment as  sivned, t h a t  011 the  w l ~ o l e  record the 
vourt cou l t~  ,lot s r t  t ~ ~ r  j u d g n w ~ ~ t  :lzac. 

l ' b ~  CILRIAN : T h e  dcfelldant moved to set asidc the judgnlerit on the  
gronntl of escusable iic>glect, C. S., 600. F r o m  a liberal interpretat ion 
of t l ~ c  f i n d i ~ ~ g s  of facts  by tlie court below we th ink  al l  lecessary facts  
n e w  fou11tl up011 w l ~ i c h  ill law to base tllc ortlcr of the cclurt below that  
the verdict and  judgnlellt be sclt aside. 

T h e  jutlgmcwt of the court belolv is 
,\ffirlllcd. 

(E'ileil 1 November, 1933.) 

J5ills and Il'otcs E' d-\Vaivcr of notice printed in bold-fact. type  in uppw 
left-lmnd corlier of note held binding on parties. 
h waiver of notice on n ~lrgotiable i~lstrument is geiiei~ally binding oll 

the partirc; thereto, ant1 it is yelierally immaterinl wlier~? the waiver of 
notice npl)ears on the instrumtwt, and in this case a w a i v x  of notice and 
caonsrnt to esteiision of tiine for payment without notice, printed in bold- 
face type on the upper left-hand corner of the instrument is held a valid 
\ \a i rer  of tlie rights of the sureties upon an estension of  time for  pay- 
ment grnntetl the maker without notice. 
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APPEAL by plaintiff from Tfarris ,  .T., at  May Term, 1988, of L P S O I I ~ .  
S o  error. 

On 4 February,  1927, t l i ~  ~)lai~lt ifT :1i1d the other two n~:tkcrs i > s t ~ l ~ t c ~ l  
the f olloming not(, : 

"$33,225.00 ICiilsto~~, N. C,, 4 Fc11)ruary) 1927. 

On 1 Jauunry,  192h, nftw date, we promise to pay to tlic order of 
%. V. West thirty-two l ~ u ~ ~ d r e d  twenty-fi~e and no 100 dollars at  Kill- 
%ton, N. C., with i l~terest  froin date payable annually at  G per cent pel 
,~nnum.  Value received. This note is secured by deed of trust of ewli 
ilatc recorded ill cou~l ty  of Tmtoir to F. T. Sutton as trustee. 

W. 0. Rasberry (Seal )  
Annie Rasherr. (Seal)  
Ella Rasherry (Seal)  ." 

l'he note !\as vri t ten upon a printed forni, ant1  cross thch left-hami 
cdgc of the note, a t  right angles to the printed :uld n rittcn l i i~es  of the 
ilotc he re inabo~r  s ~ t  out and withi11 the border lines surrounding ever? - 
t l ~ i n g  writtell ; I I I ~  p r i 1 1 t ~ 1  011 tlw not(', is priilted in bold-fact t y l ~ c  th(! 
~ n l l o ~ i n g :  "Law Ofice of Slltton & Grecne, Ikmailtl, I ' r (v l~ tn tcnt ,  Pro- 
tc'it and Sotic.(, of I'rotcst n a i r e d ;  C O I ~ P P I I ~  to  ( ~ S ~ ~ I I + I O I I  hcrehy g i~e i1  
\\ ~ t h o u t  other or further  notice." 

Thc p l a i~~ t i f f  ti>stificvl that  sl:ix s:giictl tlicx ~lotc* :ch surety for W. 0. 
Rasbcrry to tlie lr~~owlctlge of tlie t lefentla~~t ; that  slw ov i l c d  a tract of 
it~ntl containi i~g 117.73 acres which, togethcr nit11 lantl of TiT. 0. Rae- 
Iwrry, was included 111 a mortgage securing tliv 11oti3; that  ni thout  he), 
vo~iscmt the tlefeilc1:tut h t l  cstc~lt l(d t11c tiruc of pa) iiie~it for the beuefit 
of W. 0. Iiasbcrry, the principal, a l ~ d  thiit lier liability u a s  thereb) 
<lischargcd and thc mortgage olt licr land n a s  rclc>awtl. 'Yll(1 11at11rt~ of 
thc c>ontroversy is tlisclosetl 1)y the ~ c r ( l i c t ,  wllicli is  as fol lons.  

1. Did the  plaintiff, Miss Ella Raslwrry, execute the ilotc refrrrctl tu 
I I I  the coniplaint as surety of W. 0. Izasberry? A i n h ~ w r :  

2. Did the dcfcndant, %. V. West, know at  the time of the exec2utlolt 
of the same that  Mies Ella Rnsberry was signing aiid cxccuting the samc 
;IS surety? Answer: Yes. 

3. Was  the tract of l a i d  described ill 1)aragrapli two of tlie coi~i- 
plaint, containing 117.73 acres, embraced in  the deed of trust to F. 1. 
Sutton, trustee, as surctx to the  payment of $3,225.00 note refcrrcd to 
'19 having been esecuted on 1 February, 19272 h s w e r :  Yes. 

4. Did the  defendant, %. V. West, ha re  knowledge of the fact that tllc 
w id  land was cmbraced in said deed of trn.;t as surcty to thcl 1)aymcnt 
of ?aid note? ihiswcr: Yes. 

5 .  Did the defendant, Z. V. West, for valuable coiisidcratio~i, c~xtt~l~tl  
the t ime of paynirnt of said note on 1 7  January ,  1988, ui thnnt  the 
knowledge or consent of the plaintiff? L\nswer : Yes. 



6. ,It the t i n ~ e  of tho cswutioll of the note and deed of trust by thcj 
plaintif?, Ella Raqberrp, on 4 Fchruary, 1927,  was i t  agrcxed between her 
and the ( l e f e ~ ~ d a ~ ~ t ,  Z. V. Wt'st, that  her liii1)ility was only to the m a -  
turity clntc of s:ritl  lot^, th(> n i ~ t u r i t y  h 4 n g  1 ,Janu:~rv, L928? Answtlr: 
s o .  

7. I s  the pl:~ilitif? the o w i w  of ant1 cntitlcd to recowr of the defeud- 
H I I ~  the t rar t  of lalrtl containing 117.73 acrw dcsrrihc~l in paragraph 
two of the ron~p la in t ?  Answer: S o .  

J u d g r n c ~ ~ ~ t  f o ~  clcfcadn~it; nppcal 117 ~ ~ l a i ~ t i f f .  



I r g .  I t  is generally held that  inargiilal i~o ta t ions  placed 011 a hill 0 1  

note a t  the time it  i i  cxi~wtet l .  IT i t h  the i n t m t i o n  of mal i i~rg  them n par t  
of the contract,  niuqt be construed with thc  hodv of tlir instrunlent and 
I)clcome a su1)s tau t i~r~  1 ~ r t  of the bill o r  noto. 8 C. J., 191, sec. 323: 
. \ r~notat ion,  1 3  -1. L. R., 251;  TTTalfera 1 . .  Rogers ,  198 S. C., 210;  E1iff . \  
I ? .  Grocery Co., 144 N. C., 463;  Rani T .  Couch ,  118 S. C., 136. Tllrs 
 lain in tiff cannot tliqrogard t h e  espress provisio~l  of her  contract a11t1 
theieby procurc tho d i v ~ h a r g v  of 11w ~ ~ o t c ,  ant1 the  r a ~ ~ c r ~ l l a t i o ~ l  of he1 
mortgage. 

No error .  

i Filctl I Sovrmhrr. 1933.) 

lhnks and Bzmking H -Plaintiff held not entitled to prrfcrence in 
assets of insolvent bank under facts of this raw. 

A depositor drew his draft on his local bank :~pninst his general delrosit 
therein, and the payee of the draft immediately forwarded it  to t h ~  
dravee bank. which held it  for several d w ~ s ,  arid upon its later insolvency, 
mailed the draft hxck to the payee with n notation of its insolvency. The 
d r a ~ ~ e r  paid the. clrawce the amount of the draft and filed a c'aim for 
preference with the statutory receiver of the drawee bank. H e l d ,  the 
deposit n a s  not impressed wit11 a trust, nor was the claim entitled to n 
statutory preference, C. S., 1 8 ( c )  (14) ,  2nd if the drawee bank's failure 
to return the draft within twenty four hours after its receipt by mail im- 
plied a n  acce1)tanee. C. S.. 3718. 3119, snrh  acceptance does not i p s 0  fnc to  
create R pr~f(w?nce. 

. I r m a r ,  hy tlc~fendant f rom l l u m s ,  I . ,  a t  Marc11 Term,  1933. of 
SAJIPSON. R e w r s t d .  

T h i s  is  a n  action to have :I claim adjudged to be a prefcreiice u p o ~ t  
the assets of the 13ank of Clinton it1 the hands  of the  Commissioner 
of B a n k s  a s  l iquidat ing :ignlt. 

Hunt 's  Stores. :L corporation c o l ~ d u c t i l ~ g  a branch s t o w  i n  Clinton, 
\ \ a s  adjudicat t~d a l x i ~ ~ k r u p t  011 1 6  J a n u a r y ,  1932, and  Luke L a m b  wa< 
:~ppoin ted  trustee. O n  22 JUIW, 1931, the B a n k  of Clinton was taken 
over by t h e  Co~~irnissioner  of Banks, ~ v h o  instituted n proceeding f o r  
the settle~ncai~t of a l l  claims ar is ing out of the  i n s o l w ~ ~ c g  of the  bank. 
O n  1 7  J u n e ,  1931, Hunt ' s  Stores, a depositor of the  bank, drew i ts  d ra f t  
on  t h e  B a n k  of C ' l i ~ ~ t o n  f o r  $300 payable to t h e  order  of the P lan te rs  
; L I I ~  Merchants  F i r s t  Nat ional  Bank ,  South  Boston, Va., a t  t h a t  t imc 
having on deposit a sum i n  t m ~ s s  of $500. 
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The Planters and Merchants First  S a t i o l ~ a l  E a i ~ k  entlorsed the draft 
and mailed it to the Bank of C l i ~ ~ t o n  011 1 7  June,  103 L, for collection 
and payment, and the draft reached the Bank of Clinlori on the next 
day a t  about nine o'clock, autl was held t h r w  without tiction unti l  after 
the close of business on 20 JUIICI. The draft  n as t h m ~  rc t i~rned unpaid to 
the Planters and 31crchai1ts First  Sa t iona l  Bank with a letter stating 
that the Bank of Clinton had suspended l)usi~rcss. Thlmxpon Hunt's 
Stores pait1 the draft  by permitting it to be c11:lrgrd tcl i ts  account ill 
said bank (Plaiiters and Merchants) and in apt time file 1 its claim with 
the liquidating agent of the B a ~ k  of Clintoil with request for its allow- 
:\nee as a preferred claim. The  request was dcllicd by the liquidating 
agent, and he tendered certificatc or proof of a common claim which waa 
rejected by Hunt's Stores. 0 1 1  appeal the Superior Cox? allowed tilt. 
vlaim as a prrfcrcnct.. E s w p t i o ~ ~  autl appeal 1)y tlefelidant. 

PER C'LKIAAI. We (lo not percc'i~-e that thc plaintiff's (,]aim upon an) 
t~ppro\-ed tlwory C ~ I I  b~ prvferretl to claims of the gelivral creditors of 
the bank. Huirt's Stores, Iilcorl)orattd, ll~atle 21 genera deposit of i t< 
funds a i ~ d  the bank did not r e c r i ~ e  thein for tlie particular purpose of 
paying the draft  ill questioil or, illdeed, for x11-y other s ~ecific purposes. 
( ' o r p o ~ a f i o n  ( 'ommission 7%. ' I 'rusf Co., 193 S. C., 696. The deposit. 
therefore, was i ~ o t  ilupressed with the quality of a trust, as ill P a r E e ~  L .  

T m s f  Co., 202 N .  C., 630, aild E'lntX 1 ) .  llootl. 204 N. C., 33i. The  clairn 
is not entitled to a statutory prefrrence u ~ ~ t l e r  ('. S., 21S(:) (14) for thrt 
rcason that  the Eank of Cliiiion did ~ o t  rlinrgc the draft  to the account 
of the drawer;  :111tl if the bnnk's failurv to return the draft  withill 
twenty-four liours after its receipt by mail ii~lplietl an  acceptance under 
the provisions of C. S., 3118 and 31 19, s u ~ h  wcceptawe did not ipso faclo 
c3reate a prefercncc. Judgment 

Rewrscd. 

J. I,. KICRIi \-. SORTH ('AltOLINA J O I S T  STO('I\- I A N D  HANK 
O F  DURHAM. 

(Piled 1 Sovember, 1033.) 

1 .  A p p e ~ l  and Error J c- 

The findings of fact by tllc trial judge upon an apl~eal from an order of 
the clerk denying defendant's motion to set aside a judgrrent under C. S.. 
(500, are not revimvable \\-hen supported by competent evidence. 



9. .Judgments IC b-General rounsel's failure t o  prorurc attorney to 
appear  in an ar t ion is imputable to thr client. 

While the neglrct of the geueral counsel of a land bauk to prepare and 
Ale an nnsv r r  in :III action a g ~ i n q t  the l)anli miis not be imputed to the 
bank v h r ~ c  the nttornt~y is tlirrctetl to :iIq,ear ; i ~ l c l  tlefcntl the action. 
where it  dotw n t ~ t  a1)prar that the general ct~uiiscl \ \as  tlirrctc'd to al)penr 
in brllnlf of thv I ~ n k  in the Snlwrior Coult or thnt 11c untlvrtook to 
do so, his ~lcglcct tc~ I)l'oc1ur nu nttorucg to tlet'c~~~tl t l ~ c  :~ction in thts 
Superior ('ourt i. im11utnl)le to t l ~ r  I)i~ak. tlie gel~c'rnl counbel btxix~:. 
regarclctl as the clit,~rt'. i~pent in t l~v  l)l'ocl~rrn~c>r~t of ;III attorney to 
xypear in tho action 

I i ~ T ~ ~ ~  by t~~'fC1lld~l l t  f1'0r11 Brntly. .I.. :lt A i u g u ~ t  T t r n ~ ,  1933, of 
S A AIPSON. ,2fiir111(d. 

T h i s  action \ \ a s  Ilchartl by tlic judge of the  S u p r i o r  ('ourt 011 dPfe~ld-  
i ~ l ~ t ' s  appeal  f r o n ~  the ortlcr of tllr  clerk, denying tlcfe~~tlailt 's  motion that  
the judgment t ~ \ -  t l tfanlt final ill the action he set asiclr fo r  that  tl113 
~reglect of the  clefm1t1:111t to file all answer to the  complaint was escusablc. 
On t h e  facts  fount1 1)y thc, jntlgc, alitl sct out i n  the judginrnt,  tlic~ o r t l ( ~  
\ ~ : L s  affirmed, ant1 the  clc~fcutla~rt npltctilcrl to t l ~ c  S ~ i p r n n c  ( ' o u ~ t .  

PAR Cr alahr. '1'11(, firrtliugs of fact  rcht out ill tllc judgllit~llt i lrcl  5~11)- 
~ w r t e t l  by the e v i t l e ~ ~ c c ~  offerctl a t  tlw 11cari11g before t l ~ c  jutlgc of tl~ca 
Superior  Court .  They  arcJ, tlierefore, coliclusive, a ~ l d  not revienal)l(> by 
this Court .  C ' 7 y c 1  v. Stol f z .  193  N. C ' . ,  802, 138 S. E., 1 6 7 ;  ' I ' U T I ~ P I ~  1 % .  

(;ruin Co., 190 S. C., 331, 129 S. E., 725;  G C L S ~ P I -  2'. Il'honras, 1% x. C'., 
:146, 124 S. E., 609. 011 the finding by the judge that  the neglect of thc, 
(illfendant i o  f i b  all allswcr to the c o m p l n i ~ ~ t  n i t h i n  the  t ime prescribed 
I),y s tatute ,  \ \ a s  not cscusat)le, tl~cs n i o t i o ~ ~  of the defendant was p r o p c ~ l y  
~l~filrietl. Tht> fur thc~r  fil~dirlg that  tlw dd(~11c1ant lind failcd to  show 21 

lrieritorious defrl~scs to tlw pause of action alleged i n  t l ~ c  complnint,  wl1i11~ 
-upported by the r\iclc.~rc~t~. i i  immaterial .  C. S., 600. 

(loncccli~lg that  tlit, i~itsousalrle i~eg l r~c t  of the  geilcral co1111se1 of t lv -  

ft.~rtlant to prclf i11~~ autl file a n  nllsncsr to the corr~l)lnilit, as  11c' \ f a +  
tiirected to tlo hy tlw t l r fc~rt la l~t ,  sl~oultl  ]lot I)e i n ~ p u t c d  to the  tl(ft~11do111 
( I l d d e r m u n  1 % .  l Iurt ,~rl l  J f i l l ~  ( ' ( I . ,  192 S. C., 626, 135 S .  E., 627), KC' 

, ~ r o  of tllc, upi i~iol l  tliat tlle t l c f ~ w l a n t  is ]lot f w c  f r o m  blnlnc,. I t  docs 
r~o t  appear  that  it, gci~c,ral counsrl \ \ a s  tlirected by the  defen t l :~~i t  to 
,lppcSar i n  i ts  hcliiilf ill tlie Su1wrior Cour t  of Sarnpso~i  County, T\ h e w  
rhv  action was p d i i g ,  o r  that  he u l~der took  to eliter such nppearancc. 
In Manning v. I:. IZ., 1 2 2  S.  C., 824, 28 S. E., 963, i t  is said : "Litign- 
rion must  ortlii~aril\-  be co~lductetl  by illcalls of counsel, a i ~ d  I ~ c ~ l c e ,  i f  
rllere is neglect of counstal thc. clic>l~t \ \ i l l  bc l~cltl  cscus;lblo fo r  w l v i ~ ~ g  
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up011 the diligence of his counsel, prol-idcd lie is in no default himself. 
Roberts v. Allman, 106 S. C., 391, RurXo 1 % .  SfoX.ely, 65 N.  C., 560. 
R e  must, howerer, not only pay propcJr attellti011 to the cause himself. 
hut he must eniploy counsel who ordinarily practices in the court whew 
the case is  pending, or who is a t  least c ~ ~ t i t l c d  to practice in  said court. 
m d  engage to go  thither. I f  he fmploy comlscl IT-host. duty is  not tu 
attend to the case himself, but merely to srlect counsel who will do so. 
the first named counsel is pvo hnc vie? all agent merely, his duty nor 
being professioiial, and his  neglect i s  the iieglect of th: party himself, 
and not cxcusnble. Finlayson I , .  .-lcrident Co., 109 N. C., 196." This 
principle is npplicablc to thc  instant c:lqcl. The  jndgmcwt i~ 

*\ffirmed. 

A. H. CONA'OR v. J. H. RIASOK. , 
(Filed 1 Sovember, 1933.) 

Keplevin F e-under admissions in this case judgment for defendant 
replevying property in sum owed by plaintiff is upheld. 

I n  this case it was determined by the verdict of the jury that replevy- 
ing defendant \\-:IS the owner of the property, :mcl it wa;: admitted in the 
pleaclings that the property when paid for by plaintiff was to belong to 
plaintiff'. The verdict established that the value of the property at the 
time of the seizure was $600 and its present value $300, and that plaintiff 
was indebted to defendant in the sum of $300. Held, a judgment in de- 
fendant's favor for $300 to be a lien on the property is. in view of the 
admission, in substnatial compliance with the law. 

PER C ~ H I A A I .  r!3~ plaintiff brought suit to rccovor vrrtain personal 
property which 1ic caused to be sc~ized u ~ i d m  proccetlin{;s i n  claim and 
delivery. The tlefelldant replevied. The  jury found that the plaintiff i>  
not the owner of the property, that  its valuc at the timcl of seizure was 
$600, i ts  present ra lue  $300, and that the plail~tiff is  indebted to  thv 
clefendant i l l  the sum of $300. I t  was adjudgcd that  the plaintiff recover 
$600 with interest less $300 to be credited as of the time of tr ial  and 
that the recovery in favor of the plaintiff, excepting t h ~ ?  sum of $50 i. 
w lien upon the property descrihd i n  thc  pleadings. T h e  question is 
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whether the  verdict s u p p o l ~ s  the. j u t l g ~ ~ r o ~ ~ t .  I t  is  rtlcitc.(l i n  tlir jut lgn~eni  
as  a n  admission of the  tlrfenilant that  the property when pair1 fo r  was 
to be the  plaintiff's. I n  view of this  atlmiwion \\.c t h i l ~ k  t11c jndglnenr 
is i n  substantial colnpliancc, with t h  l n ~ v .  

No r r ror .  

pAISY V. KOONCE A N D  HEK HUSBASD, I?. P. KOOXCE:. \-. HENRY K. FORT 

(Filed 1 ?iowmber, 1033.) 

.ippeal and Error J b- 
I n  a suit to foreclose a mortgage an order of the trial court that the. 

bidder a t  the sale or resales LIP r e ~ u i r e d  to securr his bid before accept- 
m c c  of the s;luir. is ivitlli~r tho son1111 (lisr1.~tiol1 of' t l~( t  trial court. nntl 
is not revicwahlr. 

APPEAL by tlefel~d:lnt fro111 (~'t.u(li/, .I.. a t  J u l ~ t '  'l'vrill. 1!+:13, of 0 . 4 ~  

rLKET. Affirnled. 
T h i s  is  a n  a h 0 1 1  to foreclose a mortgago esecutetl hy the defendant to  

5ecure tlw payrncl~t  of h i s  ~ l o t e  to  the plaintiff,  1):risy IT Koonct.. Scc~ 
I(oo7zce v. Fovf,  204 N. C'., 426, 163  S. E., 672. 

,, l h e  action I\ a s  lwartl on csceptions duly file11 I)! tllc, tlefencl:~t~t to 
the  report of t h e  conm~iwioners  of t h e  sale made  by them u i d e r  t l~c  
orders of the court on 1 M:iy, 1933. T l ~ e  c ~ x c e l ) t i o ~ r ~  \ic,rt, ( I \  crrnltxcl, ant1 
the  sale was  co~lfirnletl. 

F r o m  judgmc.~lt t l i r e c t i ~ ~ p  the co~nrnissioucrs to c . o ~ ~ \ o ~  the  lalid tlc 

scribed in the c o n i l ~ l a i l ~ t  to the  purrhaeer  ;it tlic salc, upon licr conk- 
plialice with hcr  hill. tlic t l r f c n d a ~ ~ t  appcalctl to  thc S ~ i p r c l n c ~  ('mirt 

o r  resales of the land described i n  the  complaint. to  securc his  bid, beforc 
their  acceptance of the same, n e r e  properly overruled. T h c w  ortlcrs wen  
made  by the court i n  the  esrrcise of i ts  cliscretion, v h i c h  is not affected 
hy C. S., 2591. Kooncc 2%. Fovf,  204 N .  C., 426, 168 S. E.. 672. 

T h e  order confirming t h e  sale, ant1 directing t h e  commissioners to 
ronvey the  land described in the complaint to thc  purcal~nwr upon 11~1. 
compliance with her  bid, is  

Affirmed. 



MKS. R. . J U I J A  BA1.L. EXECT~TKIX OF PERCY ST. JOHN I,OCI<E, v .  ('ITT 
OF' HENDEIISONT'ITdI,B A N D  TITE HOARD O F  FIN.ZSI:IATI COSTROT. 
0 1 i 7  TITTK('OJITIl? COUXTY. 

( Filrtl 22 Xorember, 1933.) 

Pleadings 1) c-Fact that  defendant is governmcwtnl agency may not be 
taken  advantage of by dcmurr tv  \vhcre fact  does not  appear  from 
complaint. 

Where the romplaint i n  all action against a corporntion sufficientlj 
alleges n cause of action for d;mlages arisinq in tort, and it does not 
rlppenr from thr  face of the coml~lnint that defendant corporation is a 
municipal arcnczg crrntcd by statute, or that itq negligence colnplnined of 
\vas comnlittr~l 1)s it \rllilr acting :IS 1111 ntllninihtrative or governmental 
:igency of the city, the corlmration's demurrer setting forth such facts 
i ~ n d  maintaining that it  was not subject to suit in tort is lmd as a 
spealiinr tlrmurrw, and should 11:lve been overruled. 

rorporate  liniits of said r i t y ;  tlint said s tairway Tvns cwi~structcd solntL 
time duri i lg  tlw Scar  1926 by tlic the11 o n l l c ~  of said l)uilding, wit11 
the per~iiission of the  clefrnclant, vity of H ~ n d ( ~ r s o i ~ v i l l ( :  auc1 that  sai(1 
* ta i rn :~y  was negligently c o n s t r u c t d ,  a l ~ t l  si11c.c i ts  c.onptruc>tio~~ h a \  
I)ccn negligc~ntly ~ ~ ~ a i i l t a i n c d  1)p tl~c> on.uclr of rai(1 lmiltlii~g, wit11 thtb 
~) twniss ion  of s:~id t i r f e n t l a ~ ~ t .  

It is furt11c.r :~llegccl i n  t l i ~  c .on~l) lai~l t  that  since tltc> c.o~lstructiol~ of 
a i d  s t a i r w q ,  tlic dcfenda i~ t ,  tlie Board  of F i ~ l a n c i a l  ( ' o l ~ t r o l  of T3u1i- 
vombe C o u ~ t t y  lins become the  owncr of w i d  I)uilding, and  is  now and 
was a t  the t ime plniiltiff's tcstator \ \ a s  i l~jurct l ,  tlic. o\v11:r of the sanlc; 
and t h a t  wit1 defcntlant lias negligently m ; t i ~ ~ t a i ~ l c t l  tli; s ~ ~ i t l  stairwag 
for  tlic use of persolls who l i a w  occnsiol~ to go to the b l s c ~ i w n t  of said 
hu i ld i i~g  for  business o r  other  purposes. 

I t  is fu r ther  allcgcd ill tlie compla i l~ t  that  t h  death of plai~ltiff 'b 
testator n as caused hy tlic iiegligcl~ce of lwtli the  tlefcndants, city of 
IIci~clersonville :uld the Board  of F i ~ ~ a ~ l c k d  Control  of Bunconibr 
County, with respect to  the construction and m a i n t e n a n w  of the  s tair-  
way on which 11(3 was walking a t  the t ime hc suffered his f a t a l  i ~ ~ j u r i e s .  
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I t  is further alleged ill tlie c.on~pl;iint that the. defendant, city of 
Hendersonvillc, is a municipal corporation, and that the defendant, the 
Board of Financial Control of Uuncombe County is a corporation, both 
organized under and by virtue of the lil~vs of this State. 

The plaintiff demands judgnlent that she recover of the tlefrrrdants 
'1 or. tlic sum of $25,000, as damages for the death of her test, t 

The defelidant, city of Hendersol~ville, in its answer, denies the allega- 
tions of the complaint which constitute the cause of action alleged 
therein against said defendant. I t  alleges tliat if the tlefendants arc 
both liahle to the plaintiff oil the causc of action alleged in the com- 
l~ la in t ,  the defendant, tlie Bog~rd of Financial Control of Buncombe 
County is primarily, and said dcfendant secondarily liable thereon to 
tlie plaintiff. Tlie said defendant prays judgnlent tliat plaintiff rerovt.1. 
l~othing of it by her action, hut that if it  shall be atljuJgctl that plaiil- 
tiff is entitled to recowr of both tlie defendants, it sliall be further ad- 
judged that  said defendant recorer of its codefendant, the I3oard of 
Financial Control of Buncombe County such sun1 as  it shall be required 
to pay to thr> plaiutiff as d : ~ n ~ a g e ~  for the dcaill of her testator. and 
;is the costs of the action. 

The defrndant, the Board of Financial Control of L3ullcornbe (louuty. 
in its answcr, dcnics the allegations of the complaint which constitutcj 
the cause of action alleged therein against said dcfendant. -1s a further 
answer alitl ( lef(~ns(~ to thr  C'AUSe of action alleged ill the c~omplaint, t11~2 
said defendal~t allrges : 

"1. That  the plaintiff did uot present her claim to this amwering de- 
fendant witliiu the time required hy law;  tliat the Board of Finailcia1 
Control of Bulwombr County is a subsidiary of t11c city of Aslieville. 
;I municiptll (~orporation of said Bu~lcombe County and State of Korth 
Carolina, m~t l  is an agency of the city of L1sherille, created, among other 
things, for the purpose of liquidating collateral securities owned by saitl 
caity and of holding, for the benefit of said city, title to real estatcj 
realized from the foreclosure of said securities; that it is provided. 
uniong other things, in the charter of tlic city of Aslieville, that  all 
calaims against saitl city must be presel~trtl to the board of commissioners 
within ninety (lays from the date said claim accrncs, or the claim shall 
he forever barred. 

2. That  the plaintiff did not present her claim to thc Board of Finarb- 
rial Col~trol  and/or the city of ,Isheville withill the time required by 
law as a prcrcquisitc to her right to maintain this action, on account 
of which said claini is barred, and this answering defendant specifically 
pleads the failure of said plaintiff to present her claim within the timcl 
rcquirrtl by l a y  as a bar to her recovery herein." 
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The said d ~ f e l l t l a ~ ~ t ,  thta Board of Financ.ia1 Control of Bu~~comlx*  
( 'ounty pray\  juc tg~~ie i~t  that plaintiff r w o w r  i~othing b;r her action. 

.ifter tho jury \\'as ~mpa11~1cd  for ~ I I C  trial of the action O I L  t l ~ t ~  
losutb raisrd by the p l ~ a d i ~ ~ g s ,  the dcfentla~lt, tlit. Boald of F i ~ ~ a ~ ~ c i a l  
('ontrol of 13u11c~oinl)c ( 'ou~lty, tlemnrrcd ore  t c n u s  to thc complaint "011 

!lie grout~rl t l ~ o t  thc c*olnplai~lt fails to state a cause of action, for that 
.aid Board of Fi i l : i~~r ia l  Control of l h ~ ~ ~ c o m b e  Couuty has hr tn  created 
I)y chapter 235, Pn1)lir-Locan1 Laws of 1931, to cxercierl govcrnrne~~tal  and 
:~dmii~is t ra t i \e  functioi~s o d y  ill the liquidatioi~ of property ;1nt1 col- 
lateral acquired autl ownc~l by said board, and was not, tlicrefore, subject 
to be suctl i l l  tort ill Iiaudlillg said property." This de~nnrrer  was 
.ustained. 

From j u d g n ~ ~ ~ ~ t  (11wiissi11g the action ilS ngaii~bt t l l ~  d~fcwdant,  the 
Ijoard of Fin:~~~cxial  C o ~ ~ t r o l  of Uunconlbe County, both the plaintiff 
;111d the i i (4 ' (wl :111t ,  city of H e ~ ~ d e i - s o n ~ . i l l ( ~  apptalc4 t )  tlle Supr imt~  
('oul't. 

C I O N N ~ .  .I 'I'l~e o111y i~llegntio~lb ill the c.ol~ll)laillt ill this actiou with 
respect to the, d twur~* inp  tiefmdairt, the, I3oard of Fillancia1 Control of 
1hmcon1l)r ( 'ou~lty,  are ( 1 )  that  said defendant is a c~orporation orgall- 
~xcd undclr ~ i i d  by virtue of tlic laws of thiq Sta te ;  (2 )  t l ~ a t  said dcferid- 
ant is now a1111 was at the time plaintiff's ttstutor suffcled the injurie* 
which resultcti ill his death the onner  of t l ~ c  bu i l t l i~~g  loclted in the c i t ~  
of IIe~ldersoiivillc, and described in tlic complaint; an11 (3 )  that  the 
rlegligcmcc of s;iitl tlcfciidant, as specifically alleged in the complaint. 
111 m a i n t a i n i ~ ~ g  thc~ stairway on wliicli plaiutiff's testator was w a l k i ~ ~ g  
\\lien he slipped a11c1 fell, concurring with the nrgligence of the de- 
fendant, city of Hendersonr.illc, iu pr rmi t t i l~g  such r r~ai~~tcnanee ,  was a 
~ r o x i m a t e  C H U W  of his death. 

I t  does llot al)l)car oil the facc of tho coinplai~lt that  ,.,aid demurring 
(ltfentlant is a corporation organized under ant1 by virtue of chapter 
253 of the Public-Local Lans,  1931, of this State, or that said defendant 
owns the building described in the complaint and maintains the stairway 
on wliic*h plaintiff's tcstator was walking when he suffered liis fatal  
~ l ~ j u r i e s ,  only as an admillistratire or go~crnmenta l  ageicy of the city 
of Aslierille, a municipal corporation. These facts a re  alleged in the 
answer, and also in the demurrer ore  fenus, which was Erst interposed 
hv the dcfcuda~it  after the action was called for trial. 



N. C.] FALL TERM, 1933. 417 

1 .  Trial b' a-Form and nufirienry of issues.  
Where the  i s w w  snbmittotl by the  tr ial  court to  the  jury arise u p o ~ ~  

the plead in^.> ant1 a r e  sufficient in f'orm to enable t he  parties to 1)resent 
to the  jury ;ill 1111ascs of the  cuntrorcrey, and  the  anslrer? to the i s s u ~ s  
:ire sufficicwt. \\llcn tnlrcn ~vi t l i  the  acllnirsions of the l) i~rt ies,  to r n a b l ~ ~  
lllr court  to ~,rocvetl to jritlrmc'nt, ~ I I I  c sccpt io l~  to t l ~ c  i w l t ' ~  \ \ i l l  not 
be sustained 011 appeal. 

2. Bills and Piotrs H c-Issues s u b n ~ i t t e t l  in this action on note hclcl 
sufficient. 

Whcrv f rom the :~clmixsion of the  parties ill :ill :iction on :I note t l~c,  
action \vcinld be barred by the  s ta tu te  of limitations if i t  should bc, 
~leterminctl  thnt  tlefendants were sureties on the  note and not comakers. 
the submissicrl~ of issues l r r c w ~ ~ t i n g  solely ~ ~ h e t h e r  car11 was  a surety 
or comalier is  suEcient.  

:1. Bills and Notes C b-As bctwcen o~.iginal p i ~ r t i e s  it may lw s1101tm 
by par01 that parties signed as sureties and not comalrers. 

I n  a n  action by the  1)nyee of a negotiable note under seal, rippearing 
upon i t s  face to h a w  been signed by several makers,  i t  may be shomr~ 
upon thc  t r ia l  by pnrol evidence tha t  with the  kno\~leclge of t he  payee 
before h is  : ~ c c ~ p t a n c c  oilly one of them signed a s  the  original obligor. 
and  that  the others signed a s  sureties only, entitling the  sureties t o  
their  re leaw ul>on their  defense of t hc  s ta tu te  of limitations. C'. S.. 
441 (1). 
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0 1 1  tlelllal~tl a f t w  tlatc for \:duc rcccircd. I, we. or cither of nb. 

1)ronlise to pay to t l ~ c  ortlcr of *\. 1'. Fur r ,  t no  l~mitlrctl thir ty  doll:^^^^. 
~~egot iablc  ant1 1)nyablc a t  tlic Citizens Ba111c :111(1 Trust ( i o ~ ~ ~ p ~ ~ ~ y ,  COIL- 
(sord. N. C., wit11 iuterest a t  the rate of six l)cr t w ~ t  pvr i ~ l ~ n i l m   fro^^^ 
maturity until pnid, and tlic sureties a d  c~~tlorscre hcrehy wiivc protcst. 
notice of protest and l~oticc of ~ ~ o l ~ p q n i c w t  h r e o f ,  ant1 guarantee thc~ 
payment of this note a t  ninturity or 1111y t i l i~c tlwrcaftcr, inid conscllt 
tlint the time of p i ~ y n c u t  may be c~xtc.ntlec1 vithout 1\01 i c  I t11(~1~wf, :IIIII 

, I  Llie plailitifi h n a l ~ d ~ t l  judglilv~lt t l ~ t  11v Y ( C U \ < ~ ~  ~f t l l c  d ~ f e n ( i a ~ ~ t < .  
;1nd enell of them, the sulii of tn o hul~tlretl : I I I ~  t l i i r t ~  dollars, wit11 
interest from 1 J l a r c l ~ ,  1927, a~icl the costs of tllc actioll. 

Xo allswcr Iras filed by tlw tlefendnnt, .Joh\\ Trull. 'I'hc. d t ~ f e n d a ~ l t ~ .  
W. -1. Brow11 and Henry  11. Wiilccoff. ill tlicir trusncr, admit the 
aecu t ion  by tlieni of thc notc sued 0111 t1ic.y (Icny tliat thcy or eitl1c2r 
of them is illdebtcd to the plaii~tift', as allegctl ill the couiplaiiit. The! 
allege that  each of saitl d c f e n d a ~ ~ t s  sig~lccl tllc saitl 11otc1 :IS a surety fol 
tlic defendant, Jo1111 Trull, and t l ~ n t  at the time tllc~ .aid notc \\:I-  

delirered to liiln, the plniutiff klien that they 11nd so > gnad the sai(l 
~iote. Tlie said defendants plciltl tlir tllree-yoar statute of limitatio11- 
in bar of plaintiff's recovery ill this action i111tl 1 ) r t y t ~ l  ludgmcnt th:rt 
plaintiff recorer notliing of thrni. :111tl that thry go vitlroi~t day, in111 
recorer their costs. 

,\t the trial, the :~ l~s \ \ e r ing  tlefelitlal~th i~clrnittrd tllc c.~c.c*ution of tilt. 
note ofered ill erideiicc by tlir plaintiff, a d  testified that they sigr~ctl 
the said note as surcties of tlic t l c f e l ~ d a ~ ~ t ,  Jolm Trull, autl that  plaintif? 
lmew at  the time the said liotc n-as delirered to lliin that  they and eac.11 
of them had so signed the said note. The plailltiff offcrrtl tv idcnrc ,  
i l l  colltrntliction of th(> t c h n o ~ l g  of the .:licl dcftwcl:~nt~. 



The issues submitted to the jur. were allswered as f o l l o ~ s :  
"1. Did the plaintiff, -1. P. Fur r ,  know bcforc llc received tlic note 

.ucd on antl 1o;rncd t11v lnollry, that JT. A1. n r o ~ m  was a surety? A1ns~vrr .  
Yes. 

3. Did  tht. pl:lil~tiff, -1. P. E'~u.1, k ~ ~ o n  before lw rcceived tlie not($ 
.llcd on, and 1o:111cvl t l ~ c  ~ n o ~ w y .  that 1Tc11ry 121. Winccoff was a surcty ! 
.\ uswer : Yes." 

From judginellt tllat 1)lailltiff Yew\ er of the tlcfrlltlai~t, Joh11 Trull, 
nho  failed to filv an alrsvcr to the coinplaii~t, the sunl of two hundred 
mid thir ty dnll:rrs, nit11 intcrwt from 1 March, 1927, and the costs of 
the action, and that  plaintiff rt2corer ~lotlling of the defendants, W. a\. 
Ihown and H C ' I I I - ~  X. Wincc.off, the plaintiff np l ) r a l~d  to thr  Sul)remc 
( 'ourt. 

CONNOR, J. Tlie issues .ubl~~it tcd to t l ~ c  jury at tlie trial of tlus 
action arise upou thc plcmlings; they nerc  sufficient in form to c11ablt. 
the parties to prcwnt to  the jury their rchpectix-e contentions both as to 
the law antl :IS to tllc facts involved in thc controversy betwecn thv 
1)artie.q out of \ ~ l l i r l ~  the action nrosc; and are sufficient, wlicn con- 
Yitlrred in  c o l l ~ w t i o ~ r  with the :~dinissions of the lxirties i n  the pleadii~gs 
: L I I ~  a t  the trial. to support tlie judgment. I t  lias been l~c ld  by this 
Court that  nlicre the issues submitted hy the trial court to the jury 
 rise upoil thc, pleadings, are sufficient in form to enable the parties 
to  the actior~ to present to tlie jury d l  phases of the controversy bc- 
t n w n  them, a i d  wli(~n aiisn-ercd by thc jury arct s u f i c i e ~ ~ t  to support :i 
I~idgment, tllcw is 110 groulld for exception to the issues. Rank P .  Banh, 
197 N. C., 526, 120 S. E., 34, Buticy 1 . .  I l a s sc l l ,  184 S. C., 4.30, 115 
S. E., 166, l ' o f a t o  6'0. I.. J c n n e f t e ,  174 S. C., 236, 93 S. E., 795, I 'orc~c~ 
f'o. v. l ' o w e ~  Co., 171  S. C., d4S, YS S. E., 340, J f c A d o o  c. I?. B., 105 
S. C., 140, 11 S. E., 316. The exept ious  to the issues submittetl by the 
trial court to tlic jury ill the i l~ i t an t  caw, o ~ c r  the objcrtiom of tht, 
l)lairitifT, and to tllc rcfusal of tlic. caourt to suhulit the issuc tcndercd 
hv the plaintiff. ca~rnot be sustained. 

There was no error in the instructiolis of the court to the jury xvitlr 
wspect to these issues. Aiss ig~~nlents  of error based on exceptions to 
these instructioiis are not sustaii~ed. The conteiitions of the parties both 
;IS to the la\\ and as to the facts  iuvolwd in these issues were fully 
and fairly submitted by the court to the jury, and the judgment in this 
:&on must be affirmed, unless, as contended by the plaintiff in this 
Court, therrh was Error ill overruling his objections to parol eritlcncc. 



c ~ ~ i i l ( ~ ~ ~ w  is ntlluissil~l(~ to s l~u\v t l ~ a t  ;I 11arty to :I ~~ot tb .  ; ~ l t l ~ o u g h  0 1 1  i t s  
f : rc~ i1 ( Y ~ I I : I ~ W I .  o r  c.oiil]ligol,, is i l l  ft1c.t :I >nrc1t>., ; I  l i t 1  rll;rt \v'r~en suc.11 
fnvt is li110\\.11 to t l i c '  l ) :~y~'c ,  01' Iloltlcr ; ~ t  thcl ti111(3 11v :~cwll ts  tht: 110tc:: r l l c s  

11:n't~. is li:~l)lv ollly :IS :I surc3t>.. T h i s  l ~ r i ~ ~ r i l ~ l t a  is IIOII.  \ \ , (*I1  w t t1~11  : IS  
tile law of this  St:rtc>. l<cr~.ucs 1 % .  ( ' ~ ~ c i r ~ f ~ ~ ~ d .  201 X. C'.. +34> 160 S. K. ,  

~ ~ l c n t l i ~ ~ g s ,  tlic iictio11 i s  b:lrretl :IS a g x i ~ ~ s t  tl~cl ; I I I ~ \ V ( L Y ~ I I ~  I I ( ~ E ~ I ~ ( J ; I I I I ~ .  
:~ l thougl i  t h ( y  sigl~etl  the irotc u11(1('r stli~l. ('. S., 437, ( '. S., 441 ( 1 ) .  

l < a r t t ~ s  r .  ( ' I Y ~ w ~ o I ~ ,  . sul i t~/ .  T 1 1 w s  ( l ~ f e i i ( l : ~ ~ ~ t s  \ \ .ew li;~l)l( .  T O  tho l)l:ii~itifi 
its surcti(,s, a11i1 uot :IS g u : ~ r : i n t o ~ ~ .  T11v X V C ) Y ~ S  i l l  t l t ~  ~ii-~t(s by \vhir11 th,, 
~ i a r t i m  guar:llrttv i ts  p i r p ~ c v ~ t  clo i ~ o t  ; I ~ ' ~ C T T  tlic~ir li:~l)ilit,v. as  pri~ic*il~:il  
:111d sureties, rmpoetivc~ly. ~ ? O I I . Y P  1,. II.O(I/P/I. 140 S. ( ' . .  557. 5:: S. I<.. 
430. T h e  j u t l g n ~ c ~ ~  t is : ~ f f i n l ~ ( v I .  

S o  error .  

. i S H l . Y S  I.. ( 'AXSOS \.. -1. . J .  M A X ~ l ~ l ~ I . ,  ( ' 0 ~ 1  A l i h s l u ~ b ~  I ~ I W ~ : S I ~ N .  . \ X I )  

.ram P. STF:IT)~~\IAS. STATI.: 'I 'KF:ASVI{EI~. 

1. Taxation E cl-\Yhcrcb rc~fnnd is o l ~ i c l ~ ~ t l  upon tleinand and notic,(. 
without action, taxpagcr is not entitled to interc~st on the refund. 



2. Statutes B a- 
Thc scttlcvl ntlmiuistr;ltivc l~r :~cl icv  ;IS ~ ~ s t u b l i s h i ~ l  I)!. ~ ~ n i f o r m  a n d  long- 

cwltinuctl i l~ t c '~ . ] ) i .~ t :~ t i t r~~  of s t n t ~ ~ t r s  by the  :~dminis t r r ing  Sta te  officials, 
\ \ . l r i l~~ not c~lntrolli~llr. i s  cblltitl(,tl to t111ct c ~ ~ r ~ s i t l ~ ~ r : ~ t i o ~ ~  i n  the* cw~rstrnction 
of the  statutes.  

3. Interest B a: States E d- 
'I'l~c Stntcb I I ( T I ~ ~ .  1):1ys i i~ t c rc s t  unl(.lis i t  c~sl)rc~s.;i?. cSnu:lgcb.: I I I  1111 so. 
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~ w i d c n t  a t  tlic tinic of his  t1c:~tll-such s l~ares  of stock not having :I 

lmsincss situs in tlir tnxii~g state-tllc Commissioner of Revenue, wit11 
t l ~ c  approval of tllc Attorney-Gc~~al, as is provided by C. S., 'i979(a), 
I-ofundcd to tllc plaintiff the n ~ ~ l o u n t  of t n s  pnitl by her rln the trnuqfci. 
of said stovk. 

It is col~tcudccl 1)y t l ~ c  plaiutifl t l ~ t  u l i t l ( ~  I : .  S., 'i8SO(194), sllc. 
I,  t ~ ~ ~ t i t l r d  to intcrwt on \aid rrfmntl. 

Tllc tiifference bct\\ccll tlie two statiitcs is this:  W11,'n n refulicl ib 
ordered, simply npo11 tl(w~;~ntl and notice by tlie taspagci, 110 interest i~ 
,~llo\ \cd,  but \v11('11 tl~ta (1(~1:111tl for :I rrfu11(1 is dcliicd, autl the tuxpayel* 
IS icquircd to b r i ~ ~ g  enit, 11nd xwn3crs,  i t  is provitlccl t l ~ t  "judgment 
h l l  1)c rcndcretl t l~cwfor ,  ~ i i t l i  i~ltcrcet." This is n reasonable tliffcrcucc. 
l)ct\vccn tlic t n o  statntc,i. Tlw p l i v  of t l ~ c  Stntc is thus fixed and 
~lctcmnincd ill ~ ~ y a r t l  to t l ~ r  nl:ltror, i~l ld such is the sc t t  ctl admiuistra- 
t i \ c  practice ;IS csta1,lisld ,- t l ~ c  u11ifor111 :11id long-~oi~t inued i l ~ t ~ r p r e -  
i :~ t io l~  of tlicw st:ltutc~s. "SIIIII~TOIIS :~iitliorities :~grc(~  1):irticularly that 
c~o11tcinl)ori111~'~~1~ ro~lstructioil :111d offivial usage for n long prriod b j  
lbcrsons cl~argctl \\it11 tllc :ltlli~iilistration of the law h a w  always beell 
~xgardctl nc l t l g i t i ~ ~ i ~ t ( '  R I ~  \:~lu:lble  ills ill ascertaining the nicming of 
.I  \tatutc"--TT'cl!X 1 . 1 .  .T.. in ( : i l l  1 % .  ('owrs, 160 S. C., 176. 76 S. E., 203. 
4:; I,. R. -1. (S. S.), 293. l171~ilc 11ot controlling, suc l~  ronstrli~ti011 i \  
, ~ l i \ ays  o~~ t i t l ( f i~ l  to tl11c1 cuil~itlcratioll. 2 3  R. C. I,., 1043. 

,Is  fa^. h t . k  :I.: . l l t o i i~o ! l - ( : r r~e~ . c~ l  1 . .  S r t v i q u t i o , ~  Po.. 37 S. C . ,  424. 
I:ufji'r?. ('. J . .  (I tf i l i \ (>ri~~g tll,, o p i ~ ~ i o n  of t l ~ v  C'oli~t, tlrclaretl t 1 1 ~  law of 
r l i i -  jnricdit~tiull to lw i~c~wr t l i~n t  \\it11 the gcllcral rultl, "tllnt the Stxtc 
lltl\(-r ~ ) H , R  illt<w'&t 1 1 1 1 1 ~ ~  sl~ts , ~ S ~ I I Y ~ S S ~ ~  m~g i ipc~  to do so." And tllc l a \ \ ,  
:I< thus clc~~l:~rcJ.  \ \ a ,  nl)llcltl 1)y thc~ Sul)rcnit~ C'ourt of tllc, Unitctl Statcb 
111  IT. S. I . .  .Yo/lll ( ' c c ~ o l i t ~ n .  136 IT. S.,  211. Tntlectl, snch is tho prc- 
I ailiug rulr. the buggt''tio11 of tlic i111110twtor i l l  57 -1. L. R., 3517 (whic11 
1.1 nlly has ~ Y ~ ~ ~ C I I C C  to eo~ l t e~ tcd  I-at1ir.r tllan ullcolrtestctl rclfuntls), to 
rlw C O I I ~ ~ U L . ~  i~ot\\itl~btandillg, ant1 upotl \\hich pli~illtifl relics. 16 R. 
('. L., 17;  59 C ' .  J ., 297 ; S o t c ,  31 , l i u ~ .  Pas., 316. 111 this rcspect, tlic 
cwurts arc1 i ~ o t  wt l i l~czr t~  t o  o\crritl(l tllc l~ulicy of tlic S t i ~ t c  as  fised 
I)? t11c l a ~ v - i i ~ i ~ k i l ~ g  lwcly. 11ut~11 r .  ~ l I u . ~ ~ i ~ ~ ! l ,  ( ' o tn r .  of l L o ~ v t ~ z ~ e ,  1951 
AY. C'.. 357, 155 S. E., 2.30. 1 t \\ :IS held in Stor( U I  1 1 , .  Ilat uc~s, 133 U. S.. 
456, that  ill tllc i i hv i~c r  of air clsl)rcss statntorg p ro~ i s ion  \\.it11 respect 
to intcrcst. a t a sp :y8 r  could ]lot llwiii~taill an  i~itlcpelltlcnt actiou fol 
i ~ l t c x s t  alolle after he 11wd rccei\-ed a11d accq~tetl  :L refulid of tlie anlouilt 
of the  ~ ~ e r p a g i n c n t  of the tax i t ~ ~ ' l f .  C0111p:lre G i ~ u w  Tmst CO. 1 % .  

l i .  S., 270 U. S., 163 (re\-crscd on other grounds in 271 V. S.. ?4S). 
'I'hc dcinurrer \\:I.; prolwrly wrti~ii lcd.  

.Iffirmed 
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( 'LAHENCE 13. RIIIOUT, U r c h ~ v m  A A D  J I l i  AXD JIRS C. G RIDOUT, 
FATIIER \ \ I )  MOTHER, A5 SEXT O F  I<IX O F  ~ ) E C L A S E D ,  A X D  WI~JIAIAM 
DEMENT, DECEISFD, A \ D  MRS. MYRTLE DESIEKT, MOTIIER AND NEXT 
o~ KIN OF I)LCF~SED. v ROSE'S 5-10-25c STORES, EMPLOYER, AND 

TJNITED STATES FIDELITY BXD GUARANTY CORIPANY, CARRIER 

1. Maste r  and Servant F b- 
Ail injury coinpensable under tlic Wollzncn's Conll)cnsatioii Act i s  one 

by accident ar is ins  out of and in tlie course of t he  employment, the word.: 
"out of" ref'errinq to the oririn or cause of the accident, and the  words 
"in the  course of" to  the, time, place and circnmstancc.: nntlrr n h i r h  tht\ 
accident occurred. S. ('. Code, 3081(2) ( f ) .  

Whether :ti1 nccitlent arose out of nnd in thc couiuc, of ( . l :~ in~i~nt ' \  1,111- 

ployment iq a mixed question of law and fact.  

3. Blaster and Servant F i- 
Thc tinclings. of fact  of the  Industrial  Conimisoion a rc  co~~c lus ivc~  (111 

appeal n11e1i sulr1)orted by competent evidence. 

4.  Master and Servant F &Evidence in this case held sufficient to s n s t a i ~ i  
finding that accident did not arise out of employment. 

Tlic tlecensed cml~loyecs n-ere tlic manager and assistant ruanngcr of 
~ lo f r i l t l a~~ t ' s  store. (In Sunday they made a trip in a car belonging to oil(' 
of tlieni f r o n ~  tlic ton-11 in which the  storc was  located to  another tow11 
in n-hich tlvfci~tl:~nt o\vnc'~l :I w.vn~~ol~~use ,  While there one of them went 
to sce his f i i~nc i '~ .  l i ~ f o ~ ~ '  rct~ii~iii~l:: they plncrd ccrtnin merchandise from 
the warcllonw ill tho ca r  t o  tril~lsl)tirt it back to  the  store. Ncithcr 
cm~)loyee \\.;is ~xqiiirrcl to \vork trll Sunday or  to make the t r ip  a s  :I 

lmrt of his cml)l~~gmc?i~t.  CI)OII conf ic t i~lg  evidence tlle Industrial  Corn- 
~ n i s s i o ~ ~  fount1 that  they were t~n,c:~gt'tl in nil adventure primarily for 
~iersonxl : I I I I ~  socii~l rcas011s and t l ~ t  the receipt of the  goods was inci- 
tlental to the trill nncl not in tlie l)erformnncc of any express or implied 
tluty coi~nwtc.tl \\.it11 tlie employiiient: Held, the findings of fact  s u p l m t  
the :iwnrd of the Ind~ i s t r i a l  (,'ommission denying conipensation, thcl'' 
bciilg no c:lnsnl rel:~tion hct\vcrn tlic emplogmcnt and the accident. 

A P P ~  11, by l ) l a i i~ t i f f s  fro111 V O ~ I Y ,  ,Vprc.inl J ~ l g c ,  a t  , Jani lnry  T e ~ m l .  
1933, of TJTA4m.. ,\ffirlncd. 

Tliese actioiis, consolidated by cor~scii t ,  a r c  fountlet1 upoi l  c la im5 fol  
cleat11 filed f o r  t l ic p la in t i f fs  heforc  t h e  S o r t h  C a r o l i n a  l n d u s t r i n l  
Conimission. 

C l a r c ~ l c c  73. Ri t lout  ant1 W i l l i a m  D e n w n t  n e r c  employees  of Roo?'. 
.i-10-25c Stores-the f o r n ~ c r  m a n a g e r ,  t h e  h t t c r  ass is tant  m a n a g c r  of 
tlie s to re  at  Morelieatl C i ty .  O n  Sundq-,  20 Drceinher ,  1931, these yourig 
illell m a d e  n t r i p  f r o m  Morchcat l  City t o  I I r i i t l c r ~ o ~ ~  i n  a c a r  owned by  
W i l l i a m  Drmcwt .  Rosc's S to res  11a(l a u : i~ ,e l iouse  i n  Hent lerson,  f r o m  
\vhicli a11 i t <  b r : ~ i ~ c h  s tores  u e r c  s u p p l i ~ d .  *\ftc>r t h e i r  a r r i v a l  a t  H c n -  
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111:ldo 3 for111a1 : ~ r ~ : ~ r t l  tltmyillg c*o~~~l)cl~lsat ioi l .  A \ i ~ ~ o ~ ~ g  o t h ( ~  facts ]I( '  
f!mntl the! fo l lon . i l~g :  Hitlolit Ilatl fo1.111c1-1y l i v c d  in I l c ~ ~ t l [ m o n  and lmtl 
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~ ~ A R R I E K  2;. THOMAS A S D  HOWARD CO. 

2;. Master and Servant A -In emmgency i n  this  case employee held 
authorized t,o hire  driver f o r  defendant's t,rnck. 

The evidence tended to shon that one of defendant's trucks broke down 
on a l ~ i p l i \ ~ : ~ y ,  and that the driver, being nnabl(. to comnlunicate \rith de- 
fendant, te1el)honrvl the proprietor of n garage in nhic11 another of 
defendnnt's trucks ~ v n s  stored to send the truck by n certain person not 
formerly cwployed by defentl:mt. that the driver sent by the garage 
proprietor. ~vllilc rendering the aid asked for by defendant's driver. 
parlied defend:~nt's truck upon the highway a t  night without lights in 
violation of stntute. a ~ i d  that such impropcr parking pr nimately caused 
the injury in suit : H c l d ,  in the emergency clefeiidanl.'~ employee had 
authority to cml)loy the second driver, and defe~idant was liable for the 
negligent acts of such driver though defendant had not directly employed 
such driver. m d  defendnnt's employee ordinarily hat1 not authority, es-  
press or implied, to c~nploy n driver for dcfenda~~t .  

truck. 
l'lw issue> ~ u h ~ l i t t e t l  to the jury were ails\\ crcd a s  fol lons : 
'.I. W a s  the  1,laiutiff i ~ ~ j u r c d  by tlw nrgligelwc of t l  c tlcfei~tlaut ;I. 

;~ l leged i n  the c o ~ u p l a i i ~ t  ? A h s \ v c r  : Yea. 
2. W h a t  claninges, if ally, iq the plaiutiff c~ l t i t l r t l  to  rccover of the  

clcfcntlant ? A h s n . c r  : $3,500." 
F r o m  judgment  t h a t  plnintiff rcco\oi9 of tlic t l c f c ~ ~ t l t ~ i ~ t  tlw su111 of 

Supreme Cour t .  

Coxsox ,  J. Tllc. ouly queatioil preseutetl by this  ap1)cal is nlic+,lirr 
there was  e r ror  i n  t l ~ c  rcfusal of tlie t r i a l  court to allon. defwtlaiits '  
niotioii f o r  judgriieiit as of i ioi~sui t ,  nt tllc (*low of all  the rvit1cnc.c~. 
C. S., 667. T h e  tlrfclitlant c o ~ ~ t e n d s  : 

1. T h a t ,  couccdilig tha t  the evidence offered by tlic ])laintiff tended 
to show tha t  i ts  trucdlr \\.as parked on tlic liigl~rvay, ill the night time, 
without a l ight  oil i t s  w a r ,  i n  T iolatioil of C. S., 2621(77)  and  C'. S., 
2621(91) ,  ns allegctl by tlic plaiiltiff, a l l  the  evitleiicc~ sl.iowrt1 tha t  hue11 
~ ~ c g l i g c ~ ~ c c  on the p1 . t  of thcs clrirrr of t11c tivclr w:ls 1101 the l ) l -ox i~~i :~ tc~  
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gence was a prosinlatc  cause of p l a i ~ ~ t i f l ' s  i ~ ~ j u r i t > h .  :I, all(~gtvl I]? tho 
plaintiff, a l l  tlic evidence shonctl t h a t  tlic t l r i w r  of t l i ~  t ruck \vas I I I J I  

I I L P  l)l:iintiff I\.:I< ri(1i1ig :rt tli(s t i i w  lit> \\.:IS i ~ i j u w t l .  \\,:is : I  . S ( J I , Y : I I I ~  111, 

c~liiploycc! of the, t l e f c ~ l t l i ~ ~ r t ~  1 ) r i o ~  to tlic ti111(. 1 1 0  \\.:I:: (lirt.vi(41l 11:- t 1 1 ( ~  
lxoprictor  of tlrcx g :~r :~g t '  i l l  tllr, tsity of C l ~ r l o t t c  to tak(2 tlw truvk. \\liic.li 
was tlir'll i n  saitl garage, n~i t l  t l r iw it to the. 1)1:1ccl w h t w  the, collisioii 
occurrctl. T l ~ e ~ c a  n-:r c~vitle~ite, I lo~wvcr ,  \\.llicl~ s l~o \ \ -c~ l  t h a t  ; i l l  (~11!p1oy(,t~ 
of tlefcndaiit v.llu \vah t l r ivi~lg o11c. of it. t l ~ ~ c k s  OI I  the Irigliwtiy fril111 ~ 1 1 1 ,  

c.itp of C o u c o ~ t l  to tlrc: c.ity of ('1l:lrlottr. :lnd 1r11ox tlm3ic 11:1t1 l ~ r o k ( , i ~  

of tlic req~lest  c ~ o ~ ~ f r o i i t ~ t l  \\.it11 :ti1 ( ~ I I I O ~ ~ C I I ~ ~  wliich I I I L I ( I ( ~  it ~ ~ v v t j ~ m r > .  
f o r  h im to get aid, u11(1 t h a t  fo r  this r c a n s o ~ ~  111: ~ . c i p , h t e , l  t l ~ c ~  l~ ro lwi :~ tur  
of the garage, at \vhicli the t r u r k  \ ~ : I , G  s t ~ r c d .  to  scai~tl ~ I ~ J I I  the  t r~l( ' i i  11) 
rllc. ({river who parkcil thc. fl.uc+k OIL thc high\~.a:-. . \ l t l~ougll  this  em- 
11loyec hat1 110 c,sprc>s.s itutllority, :11lt1 ui~tI( 'r  or(liil;ir,v ( . i r ( u ~ ~ ~ t i ~ ~ ~ c e s .  1111 

i ~ n p l i e d  authori ty  to  c iul~loy a tlrivcr of d ~ f ~ ~ ~ i d : ~ ~ i t ' s  t l ~ c k ?  ilii(l t l i~r(a11~- 
c'stal~lisll t l ~ p  r e l a t i o ~ ~ s l ~ i ~ )  of I J ~ : I S ~ P ~  :111d S ( ~ I . Y : I I I ~ .  or rm1)1vta1, : ind (.),I- 



1 .  Lburts B +Pleadings in action brought in (wort of I~mited Ju14sdic.- 
tion must slwn that artion i s  within court's jurisdiction. 

3. Pleadings I c-Time within which motion to dismiss luust IN madeb. 
h motiou to dismiss a u  nction 011 the  ground t h a t  one tc  laut  in commoi~ 

nlny not *ut\ :tnothcr for posseision is l~ropt'rly denier1 \\lien the  mot io~l  
is no t  made  until a f t t~ r  judcmcnt and  the  cluestion h a s  not been rnisetl 
Ilg movnnt prioln there t~l .  but a motion to dismiss on the  ;round tha t  t h ~  
,~c.tion i s  11ot 11 itbin the jurifdiction of t he  court may be mxde at any time. 
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I t  r a s  said ill . l l c zunder  1.. h'n terna~t .  1 S. C., 245, that  "Whatevc~r 
is claimed to be within the jurist l ict io~~ of all inferior court ought t o  
be plainly shc\w~, as in pleading, ~lotliing shall 1)c i n t c ~ d r d  within its 
jurisdiction unless i t  be cxl~ressly alleged." .111(1 it is a rule of general 
observance that  the total omission of an ctrl datniztctn chuse  in a coni- 
plaint is fatally defective as against a demurrer or modion to  dismiss 
for want of jurisdiction, when the acdon is brought in a court of limited 
jurisdiction. Nor is the deficiency cured by the vertlic . 7 R. C. L.. 
1036. Therc was 110 motion to amend the complaint ill this respect. 
whicli might h a w  heen allowed, if sraqonahly niade. S o t r .  21 A. S. R.. 
621. 

The juristiictiou of the Superior Court on i~ppcal  is  derivative only 
( I j a m c s  v. ,llcClarni~och, 02 S. C., 362)) 1irlrc.c it would appear that  thc, 
motion to disn~iss for want of jurisdictiol~ should have been allowed. 

But as the niotio~l was not made until aftcr juclgment, it  was properl) 
llenied on the second ground alleged, to wit, tliat o m  tenant i n  commoii 
of cl~attels  cannot sue another for coliversion of said chattels. While 
this is the general rule, there are exceptions to the rule as well estab- 
lished as  the rule itself, c. g., i n  case of ilnmilwut destruction or lob. 
of the property. Tl zo inpson  I ) .  S i l c e r t h o r n e ,  142 S. C., 12, 54 S. E., 782: 
S h e a r i n  v. R i g g s b e ~ ,  97 N. C., 216, 1 S. E., 770; Grim v. W i c k e r ,  80  
S. C., 343 ; P o z r d l  7:. H i l l ,  64 X. C., 160 ; Do! / l r  r q .  B u . ~ ,  171 N. C.. 
10, SG S. E., 165; 1.T7ullcr v. I?o / i~ l ing .  10h S. C., 200, 12  S. E., 990; 
12 1,. R. .\., 261, ant1 notc. Alid after judgment, the question not 
having been raised before, it  would scem thttt. if ptwni;sible, as i t  ik 
on the p r e s c ~ ~ t  record, thc case ~110111(1 1)c r111m1 i ~ i  favor of jur i sd ic t io~~ 
: ~ s  upon onc of tlic exceptions. 

'l'he objectioll to t l i ~  judgn ie~~ t  Illat it i i  1111cx~rtiii11 nn(l ~rlcapable of 
clxecution appears to bc well talrcir. f ' n ~ t w  r. Eltr~oi.e,  110 N .  C., 206. 
26 S. E:., 3 5 .  I t  is ~ l j u d g e t l  tliat plaintiff rwo\  cr of defendant one of 
two mules without tlesignatii~g nliich o ~ ~ t . .  It is further provided that 
\hc. rccover ol~e-h:~lf  of tllc otl~clr l)c.l*sonal lmoycrty described in the> 
c~or~lplaint witliout s t i ~ ~ u l a t i l ~ p  I\ liieli half. Counsel for  phintiff assured 
us on the. a r g ~ m c ~ ~ t  that ]I( '  tliought tlic 11~r t ies  could re:dily agree 011 

C L  dirisioli of the p~wper ty ;  that his c ' l ie~~t woultl bc willing to take thc 
wagon and give tiic ( I O ~ C I I ( ~ : I I I ~  ~ I I C  111ov(r a l~t l  the rake and one of tlic* 
inules or his  choice of the mulcs. But oil the (lay of division the (10- 
fcndant might say to tllc plailitiff: "You ]lever said wag011 o me a time." 
Then, what would the, sheriff or the cwcutio~lcr d o ?  111 this dilemm;i, 
tile positio~i of plaintiff a11t1 tlcfentlni~t J\ ould be closc :tkin to that  of thc 
two fnblecl liunters, ulio ~vc rc~  unnl)lc to :~gsco upoil n tl vision of tht 
quarry of the (lay's hunt, which cot~sistcd of :I turkey, all opossum ant1 
:L rabbit. "You take thc p o ~ s u n ~  :111tl give me tllc t u r k ~ y  n ~ l d  the rnhhit. 
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or I'll take the turkey and give you the possum and the rabbit," saitl 
the one. "You never said turkey to me a time," was the reply of th(b 
other. 

The  judgment was doubtless drawn by counsel and submittrd for them 
court's signaturr, as i~ cuqtomnry 011 the circuit. 

Reversed. 

Is XK WIILI. OF SALLIE D. WILDER. 

(Filed 52 Kovember, 1933.) 

1. Appeal and Error J e- 
Exceptions to the escrlusion of testimony will not be considered on 

appeaI where it is not :ll)lrare~it of record what the answers of the witness 
would have been if he had Iwen nlloned to testify. 

2. Appeal and Error J d- 
The burden is on apl~ellant to nlake error plainly appear. as the 1 1 r ~ -  

sumption iq against him. 
3. Trial E c- 

An esc-eption to tlic refusal of t l ~ c  trial court to give requested instruc- 
tions will nc~t brl sustained n-here it appears that the instructions re- 
quested were sul~stm~tinllg riven i n  language equally esplicit and clcm,. 

.IPPEAL by cawator fro111 , S t l t c ~ ~ c X , ,  J., at March Spccial Term, 1933, 
of MECKLENBURG. 

Issue of decisacit  ~ ' ( ' 1  ~ 0 1 1 ,  raised by a careat to the will of Sallie L). 

Vilder, late of Mecklenburg County, based upon allegrd mental ill- 
rapacity and undue influence. 

From a verdirt and judgment u p h o l d i ~ ~ g  the paper-writing propounded 
:is the last will nnd tcstamrnt of the dcccascd, the rareator appeals. 
;issigning errors. 

STACY, (J. J. T W O  errors arc assigned, o ~ i c  based up011 the exclus io~~ 
of evidence and the othcr upon the court's refusal to give an instruction 
;IS prayed. 

The  record docs not show what the aaswers to tlic interrogatories 
propounded to the witness would h a w  been, hence we cannot say t h ~  
exclusion of the eridence was hurtful  or erroneous. Wherc the record 
shows exceptions to u~lanswered questions, ~vithout more, the cxcept io~~s  



X o  error .  

Pleadings D e- 
Upon tlrmurrer :I ~ n l l l l i ~ i ~ i t  \\ill Iw eon~t111ct1 ~lioat f a v ~ r a b l y  to plain- 

tiff, and the tlcmnrrer will I)(> overrnlrtl if. in a n y  rirn., the complaint 
btates a cause of action. 

Partition I3 b; Husband and \Vife 1% (1-Deed to husband and wife 
solely to effect partition to husba~ld do(% not create estate by entireties. 

Wherc~ tenn~ltq i l l  cLomnioll in Iniids uz rw to :I tlivision thereof, ant1 ill 
r~rcler to effect : I  ]ntl~tititrl~. ('x(vw1e tl(w1q to ei1c.11 other for their r r -  
slwctive slutrcs. tllcX f'wt lhat t11(~ clcctl t o  ollcL of tlicm is twxuted to him 
:111d his wife do(v 110t (.r(\:~tc :III wtnt(> hy the' elitireties in the husband 
,1n(1 \life. but ol~eratw ~nc.rcl.\ os  :I partition of the laild and convey& 
n o  r~clclitionnl estate, nut1 \\here the‘ wife survives the husnand, a n  actio~l 
11y 11i.1. heirs to recovrr ]mscssion of thr  land from the Iiusbnnd's heirs, 



i l l  any ricw the t lrmarr(~r 111ust 111. overrule(1. 'rlic~ plai~rtiffs :~llt>gc~ that 
they are the olrly lic~irs nt law of Kirirlinc. R ichn~ ' ( I so~~ ,  \vho d i d  irrtestatcj: 
that thcg arc the o\virol~ in f t ~ ,  u~l ( l  arc c~rtitlrvl to  l)oswssion of thc lur~(l 
clescrihetl in t11c. coml)l;~int; i l l l ( l  t11;rt tl~(b cltlfc~~~clant ~vroilgfully witll- 

plaintifl's vlaini; that t l ~ e  gra~rtoc~s acynirc~tl ~ I I I  c~sti~tc, 1)y tantirc'ty j rh:rt 
upolr the, death of S. H. Richartlso~r ill(% titlc \.esteil in tlic surviving 

the on lrcLrs a i  t c ~ ~ ~ a i l t ~  ill cwlrlirroll of :I trac2t of lalid purc~liawtl by tllc~tl 
froiii G. I3. .\lfortl alltl n ~ f t , .  ' l ' r .xa~l~~:~ A\lfortl. tlrc, 29th tlwy of bl:irc.ll. 
1909, by tlccd recvmletl ill Ihok 237 : ~ t  11trge 2 7 s  ill the office of ill( 
register of elcwli of Wak(. ( 'ou~rty,  an11 w11t~rr;is t11v >:lit1 S. R. Richartl- 
sol1 and Gray 11. 1 I a r ~ i s  art, tlt~siroui of ( l i \ i t l i t l g  a~itl tlcwlirig to c,;rc.11 
other onc-half in \aluc. of tho wit1 l i~r~tl .  so that t~:t(*l~ Iuay 11olcl Iris part i l l  

severalty, and wl~ereas tlrc. wit1 S. It. Ric.11srtlsorr ; I I I ( I  Gray  H. Harri :  
hare  had the saitl lal~tl  sur\-cytl  :~llcl ha\  o ngrcwl ulm11 a tli\ ision of tilt 
same, and ~vliercas the, said S. R. Richartlsoli ;111(1 Gr:~y H. Harr is  havc 
mutually agrccd to cxecutcx tlrctls to eac.11 other for tlwir respwtivc 
portio~r of saitl 1:llrtl which the7 llcltl a s  tonants in comnlon." 
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A conreyailce of real  property to a husband and  his  wife  ordinari ly  
carerites all estate by  e ~ i t i r c t y  a i d  upon the death of one t h e  whole b e l o n g  
to the other  by r ight  of survirorship.  S i r n o d o n  1 % .  Cor,lelius, 98 IT. C., 
433. I n  the  present case th i s  priticiple h a s  110 application. , l c c o r d i i ~ ~  
to the> preamble iu  the deed tlic conveyance f r o m  I-larris a n d  h i s  wifij 
to Richardson : i d  his  wifv operated merely as  a part i t ion of the l a n J  
owned by H n r r i s  a i d  Ric l~ardson  a s  t c ~ i a ~ ~ t s  i n  comrnoii a n d  did not 
vouvey :my :tdditional estate. Emeline Richardson therefore acquired 
I I O  i i ldqx i ide i~ t  i~~te rc ' s t  by tlic cotlwyallce; t h e  interest which was al- 
ready her  husbaiid's was s imply assigned t o  hini  by me es and  bounds. 
Hawison ?;. Ray, 108 I\'. C., 215;  Havringtom c. Razufs, 136 N. C., 65;  
J o n e s  1.. M y a t f ,  153 AT. C., 225;  S p a s  1 % .  It'oodlro~isc. 162 S. C., 66 ;  
Valentine u. Grani te  C'orp., 198 S. C., 578. 

T h i s  i s  a n  action a t  l a w  i n  which no equitable clemeut is involvcd or 
l~rcsentcd f o r  consitlcration. .Judgme~it  

.\ffirmed. 

STATE v. 1J. li. EI'AXS. 

(Filed 22 November, 1933.) 

1. Municilml Corporations H M r d i n a n c e  held to impose tax on operator 
of gasoline pump and to subject him to penalty therein provided. 

Where a section of a city orclinancc l~rescribes a t a s  "npon every gaso- 
line pump or tank located upon any side\valli,'' mcl another section of thc, 
ordinance 1)rescriks a penalty for its violation, the t a s  is required of the 
opcrntor or owner of such pumps, and is not merely n charge against 
the pumps themselves, and failure to pay the t a s  prefcrihctl subjects thr  
owner or operator of such pumps to the penalty. 

2. Criminal Law I k- 
Where the jury returns a special verdict on a stateluent of facts as- 

sented to  by defendant, there is no reasoil to demand a general verdiet 
on the same aspect of the case. 

3. Municipal Corporations K a-Revenue Act held not to prohibit city 
from levying tax on gasoline pumps in nature of pohce permit. 

The ~ r o ~ i s i o n  of the Revenue Act, Public L a m  of 1931, chap. 427, sec. 
133, prescribing that no county, city or town should levy I license tax on 
the business of selling gasoline a t  retail in excess of one-fourth of thc 
State license t a s  tlocs not preclude n city from levying n tax on operators 
of gasoline pumps located on sidewalks along certain streets between the 
curb and the property line when such city tax is  leTietl in the nntnre 
of a permit in the esercife of requlatorp police power. 
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A u a ~ s ,  ,J. I>isrvgardi~ig anibiguities \\e fiud from the rcwrtl that  the, 
t le fenda~~t  was prosecutecl in the city court 011 a warrant ?barging hi111 
with failure to pay a license tax for the pririlcgr of opcwting gasoline 
pumps located on a sidewalk of the city of Raleigh. The  defendant rs- 
cepted to  the court's denial of his niotion to dismiss the action. 

I t  is first contended that the orclinancc~ applies olily to persons o w i n g  
the busincss or following the trade, occupation, or l>rofcssioi~ thereill 
enumerated, and that section 11, subsectio~i 3, purports to levy the tax. 
not upon a person, but upon the pumps, and that the warrant  tl~ercforca 
sets out no offense. By the terms of subsection 3 n tax  of $15.00 is  laid 
"upon every gasoliue pump or tank located upon any sidewalk." and 
according to secdo~i  2 any persoli cominitting a breach of the ortlinancc. 
shall be subject to a penalty of $50.00 or i n ip r i so l~~ i~cn t  for 30 days, 01 

both, i n  the discretion of the court. 
The  graranlen of tho offense for which tlic defendant was 1)rosecutcd 

is the operation of the pumps n,itliout a license, and the tax  imposed 
was manifestly requiretl of the owner or operator of the pumps and wa. 
not intended to be a charge upon the pulnps tliemselws. The authorit? 
of thc city to wmct ordina~icw of this cl~aractc~r is liot i n  c80ntroversy. 

The  jury rcturnetl a spccial rrrdicat up011 >I statenlent of facts t u  
which the clrfe~ldaut assented n ~ d  by \ v l ~ i r l ~  t l ~ c  loratio11 of the pur1111~ 
was tletcrnii~~ctl. Tlierc was, tl~ercaforc, ~ r o  rcasoil for tl(walltling :I 

gtwx-al vcrclict on this quest ion. 
TVc now atlwrt  to the tlcfel~~I:~nt's l)ril~cipxl ron~cut io~r .  T11c Bevc~rnc 

Act providw that w e r y  pcrsoll, f i rn~,  or corporation engngetl in tlir 
business of . . . retail selling or ticzli~c,ri~lg of : ~ n y  motor fucls 01 

lubricaiits . . . sliall a p l ~ l y  for am1 o i ) t a i ~ ~  fro111 the ( ' o ~ n n ~ i s s i o n ( ~ ~  
of Revenue ;I State licellse for thca pri~ilcgca of c l~gagi r~g ill suc*li busincb. 
in this State and sliall pay for such l i cw~w all :~nnunl tax of $50.00 in 
cities having a population of 30,000 or inore, s11r1 that coul~ties, citieb. 
:uid towns may lcry a liccnsc tax 011 cwli 1)law of business loratetl 
therein not in excess of olic-fourth of that leric.tl by the Statc. I'ublic~ 
Laws, 1931, chap. 427, sec. 153. Fo r  the operation of n sclrricc s t a t i o ~ ~  
in the city of Raleigh the defendant paid $12.30, ~vliicli is one-fourth 
of thc State tax, and he takes the positio~r that as a g a i ~ ~ s t  him the t a l  
of $15.00 imposcd by r i r tuc  of suhsrctiol~ 3 i f  not c~i forcenhl~ .  Hi. 



1 .  Judgments K f :  Wills F iJud,gment against c.stXcutor rimy not be 
attacked C O ~ ~ C I ' R ~ ~ S  by him or by devisees in absrnw of allc.gittions 
of fraud. 

.\n execator n1;1y I I O ~  c:olli~tcrally ut t>l~l i  :I jutlp~nc~it ieiidcred nguil~sl 
llin~ ill his w1)1.(w~1lt:~tiw eill):~city by setting L I ~  nl:~ttcrs ~ ~ ~ 1 1 ~ 1 u d e d  in thts 
. j ~ u l ~ r ~ ~ t w t  il l  1 1 1 ~ ~  (wtlitor's sul)stquent action in tl~t. ~ ~ i l t n r :  of :I cwditor's 
1)ill. I I I ; ~  III:IL. thcb d t :~ i s (w of tlic ttwtittnr (dlntt\rillly i~ttil('li tlltx jurlgmcnt 
il l  SIIVII  : ~ ( . t i o ~ ~  ill  t11(, : I I ) S O I ~ ( Y ~  of i ~ I l ~ ~ z : t t i o ~ ~ s  of f1~11tl ~ I I I ~  (*oIlnsioi~. 

a i ~ ~ ~ ~ ~ x ,  by ~ i c ~ f ' ( ~ ~ ~ c l t i ~ ~ t s  fro111 ( ' M I / ~ ~ I C , I , ,  ,I., at  ( ' I I H I I I ~ I ~ I . . ~ ,  i l l  th(3  ton.^^ 

of Louisburg, S. C., on 23 Mng? 1933. A \ f f i r ~ ~ ~ ( ~ d .  
This  is  all a v t i o ~ ~  ill the, rlatuw of it c w ~ l i t o ~ - ' a  bill to .on11~('1 tlw (It.- 

f ( ' ~ l d i i ~ l t ~ .  ( ' ~ ( ~ v l l t v r s  of S. C". TTi~llll, ( I (w ' i~s t~ l ,  to sell the l a i d s  of tllc>ir 
tc>stntur, \vliicl~ \vcrc clc~isctl  by h i s  lnsr will i ~ ~ ) t l  trst:tme>~rt, to  t\ic?ir U I -  
(I(4tlr1tlauts, to  111akc assrts f o r  tlw ~ ) : I , Y I I I ( ~ I I ~  of il judg111~11t rt~eovcr(vl h , ~  
t l l c .  p l a i ~ ~ t i t i  of saitl t ~ s r ~ ~ u t o r s  ill the Su1)cariclr ( ' o l ~ r t  of F r x n k l i ~ l  C o u ~ l t y .  
f o r  tllc s u ~ u  of $2,500, with intewst  ant1 cmts. 

'1 '1~ .  avtio11 \vi~s 1lc;lrtl 011 tlw l l~o t io~r  of the1 plailltif? that  ccrtairi 
1)iiragral)lls of thtl a n m r r  filed by tho dr~f r~~~t l i i l r t s  to tho compl:~int lw 
s t r i e k c ~ ~  tllerefrolr~, 011 tllc g r o u ~ l d  tha t  the al l (gat ions i n  said paragrap11 
(lo not c~o~ls t i tu te  tlcftlnsrs to t h ~  nctior~, but a r c  ~ h a n ~ ,  irrrlel-aut R I I ( I  
f rirolous p l t w d i ~ ~ g .  
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11. E'. TEI9l'EI< .%so V'IFE, LOU A.  TEETER, v.  MARVIN F. TEETER. 

(Filed 22 Ktrvember. 1933.) 

1. Mortgages H &Where scrious dispute exists as to amount of debt 
and agreement not to foreclose, restraining order should be con- 
tinued. 

Suit was hruught by ii  tenant in common in lands to restrain the fore- 
closure of n mortgage piren his cotenant for money borrowed. Plaintiff 
alleged that tlcfendant had agreed not to foreclose the mortgage during 
the current year in consideration of plaintiff's renting defendant's in- 
terest in the lmds  and that plaintiff hizd breached his contract by ad- 
xeitising thc property and that certain credits had not been allowed on 
the ~ n o r t q ~ s e  tlebt ah agrccd upon by the parties, and prayed for a n  
,~ccounting: Hcld,  tlie temporary restraining order entered in the cause 
shoulcl h a l e  been continued to the hcnrinn. it  appearing that  serionk 
dispute existed between the parties. 

a. Appeal and Error J a- 
On :~ppeal in injunction proceedings the Supreme Cou1.t hils the powc,r 

to find nntl rcvicw findings of fact. 

( ' IVIL ACTIUA,  before IVu~.litX, .I., at  Apr i l  Terlu, 1933, of CABARRU~.  
' h e  plaintiff,  L o u  A. Teeter,  a n d  t h e  defeildant a r e  ienants  i n  coni- 

IUOU i n  r? t ract  of l and  upon whicli there is a house o c c u p i d  by plaintiffs.  
011 or  about 9 May,  198.?, the plaintiffs esecutetl a deetl of t rus t  covering 
their ow-hnlf  interest i n  t h e  laud to wcurc a note of $1,100, which 
,aid uote lind btwl 1)urehusetl a ~ i d  is 11on olwetl by tlie defendant. T h c  
plaiiitiff allcgc~D tliat ill &fay, 1925, lie sold the clcfeutlant a mule, and  
tha t  tllc t lcfe~idant  agreed to crctlit the  1)urclinsc pricc amounting to 
$90.00 on  silitl note. Tlie plaintiffs f u r t h e r  allegc t h a t  i n  J a n u a r y ,  1983, 
they rcnted f r o m  tlic t l c fc~~da l i t ,  his  one-half of the  house on the  land 
f o r  tllc, suin of $5.00 pcr ~i ioi i th  f o r  tllc ent i re  year  of 1 9  33. a n d  f u r t h c r  
contracted to pay  to the tlcfe~itiaiit the suin of $5.00 pc3r month  t o  b(1 

caredited on said notc, ~ I K I  t h a t  ill coiisiderarion of such :~preement  tht 
tlcfel~dant agreed not to forrc.lose h i s  deed of t rus t  011 t l i ~  property dur -  
ing the year  1933. T h e  p l a i ~ ~ t i f f s  f u r t h e r  allege tliat the  defendant  ill 
breach of said ngrccnient has  advcrtiscd the land f o r  sale under  the deetl 
of t rus t  aforrsaicl, a i d  tha t  tlie defendant  had  failed t11 make  certain 
caredits upon  said note. Whereupon the  plaintiffs ask t l ~ a t  there be all 
accounting betwec~i  tlie par t ies  aiid t h a t  t h e  sale hc rcstr2iincd. A tempo- 
r a r y  restrai~i i i ig  ortlrr was s ig~icd,  aucl a t  t h e  llenriilg :&davits were 
offered by t h e  parties, and thereupoil thc cnurt tlissolvctl thc  restraining 
order and the  plaintiffs appealrcl. 
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Hartsell  d: l l a r f s e l l  f o ~ .  p laint i t f s  
fl. 8. W i l l i a m s  fa? .  clc fcndanf .  

BROGUEN, .J. I)o the p l ca t l i~ r~s  ant1 affidavits tlisclost~ w serlous dis- 
pute between the partieq? 

The plaintiff alleged that lie liad leascd the defent1:rut7s half interest 
111 the dwelling-house for the year 1933 for a stipulated monthly rental, 
. I I ~  i n  consideration thereof the defendant had agreed ~ o t  to foreclose 
tlic deed of trust during tllc year 1933. I t  was alleged also that  the 
(lcfendant had ~ i o l a t e d  the agreement by adrertising the property. 
There was allegation to the effect that  certain rredits had not beer 
,rllowed to the plaintiffs by the defendant upon said indebtedness. 

This  Court has held that it has the power to find and review findings 
of fact on appeal in injunction proeeedi~lgs, and that  "where it will not 
harm the defendant to continue the injunction, a i d  may cause great 
llljury to the plaintiff, if it  is dissolved, the court generally will restrain 
the parties i~irtil the lieariug . . . ; where serious questions werc 
~.,liscd . . ; or wliercl reasouably Iiccessarty to protect plaintiff's 
rights." I . ~ ' P I L ~ Z  1 % .  Laid C'o.. 193 S. C., 32, 135 S. E., 450; Fcrebee 7 % .  

'1'l~omason, an ie ,  263. The defendant relies upon L e a k  1 1 .  Armf ie ld .  
187 N.  C., 625. 122 S. E., 393. Bu t  it must be noted that ill the LcaX 
( a x J ,  s u p r u ,  tlwre was 110 allegation of fraud, mistake, or breach of con- 
tract, and that  the a m o n ~ ~ t  invol\.cd nnc: due and nscertaiiied. Conse- 
quently, the case is not coritrolling. 

Manifestly a serious disputc had arisen between tlic partics :111d tlics 
],(.straining ordcr should l l n ~ ( ~  11wi1 miitil~uetl to thr  hcari i~g.  

Reversed 

A. E. STEWART r. BANKS CRAVEN. 

(Filed 32 November, 1933.) 

Appeal and Error A d- 
No appeal lies f rom the refusal of the Superior Court to set aside a 

writ of recordnri granted in the cause. 

 PEAL by plaintiff from 6 ' r u ~ m e r ,  J., at  Chambers, 18 .lpril, 1933. 
From WAKE. *\ppeal dismissed. 

I f .  L. S ~ o a u ~  for  ylaintij)'. 
.f. A. Thcbatr l f  for defend1111f.  



C J A H K S ~ S ,  , I .  I - ~ U I I  1wtiti011 of ( l ( ~ f ~ ~ r ( l : t ~ ~ t  ;)I d11(2 fol,,rn, the  court 
11c~luw issuctl w \vrit of vrro~.tl(rri. :is ti su\)?:titutc~ f o r  ill) appeal,  to  the, 
,justice> of t 1 1 ~  p c ~ a w  n.ho tritvl t l ~ c  i ~ v t i o ~ ~ .  So c w o j ) t i c ~ ~  \vas entered 
t(-, t11~. gr~t11ti11g of tllis ~ v r i t ,  T11c o ~ ~ l ~ f i r  :t11l)r:tl(~(l f lmt  t o  this  C o l i r ~  
is its follo\vs: 

' (This  vawtL ( w i ~ i ~ i g  ~ I I  to lw I I ( ~ : I I Y I  (111 t11is lh - l l ) r i l ,  1933, i l l  churn- 
Iwrs btxforci his  H o ~ r o r ,  J u d g e  El. H. ( ' r : r ~ n i w ,  o l ~ c ~  of t h r  judges h o l d i ~ ~ p  
cdourt f o r  tlic S r ~ c ~ ~ t l l  Jutlicinl 1)istrivt of Sort11 (?arol:rla a t  Raleigh. 
Sort11 ( ' ; ~ r o l i ~ ~ a .  allti b c i ~ ~ g  I I ( ~ : I C ~  1.1po11 li~otioll filed I)y lllnintiff f o r  t h .  
1nlrpow of wttillg usi(l(! ;I writ of I W ~ I Y ~ C I I ~ I '  g r a l ~ t ( ~ I  th i s  cause 011 

JIarv11, 1933, itrrtl h9ilrg 1 1 ~ 1 r ( l  U ~ I I  s : I~(]  ] ) t > t i t i o ~ ~  I I I I I I  motion f i l d  
r l ~ t w ~ i ~ ~  ; thc~ cbourt f i ~ ~ d s  tlw f o l l o w i ~ ~ g  facts  : 

1 .  'I'lutt : ~ t  4 :OO 11 .11~~ on 17 I ) e w ~ n b c r ,  1933, a judgn~twt  was r e n d e r d  
: ~ g : ~ i ~ l s t  tllc) c l o f c ~ ~ t l a ~ ~ t  \vitlrout 11avi11g hat1 all ol)lmrtunity t o  present his 
tld'cllst>, t11;lt tl~c! ( I d " w l ; ~ ~ ~ t  ~pl)(::rrrd fo r  tri:~l :it 4 : l j  p.m., that  a 
justicr of t l ~ c  11c':tc.e t l i r w i ~ ~  p r e s i t l i ~ ~ g  did 11ot allo\v th(: clrf(:ndnnt to bv 
Ilcard, I)orwnst~ I I V  \vas too I i~tc ,  i l l  spit(: of tlw fact  tha t  nll of tha s:~itl 
( Iof(~~~(l : int ' s  \vit11(3w+ \v( rc  p ~ ~ w i i t .  that  I I V  (lid i ~ o t  W O ~ I  t lw cas(:. 

I .  'l'lritt t l ~ v  cdourt f ' u r t l i t ~  f i~l( ls  as  11 fact  that  t11c~ tlvfcndant is : I I I  

ipwrirnt  Sogro,  tlriil 1 1 ~  i h  iiot gui l ty  of l i t (~] l( l~ :111(1 t l ~ i ~ t  11(> rriat!e his 
111otio11 for ti ~ v r i t  of ~ P I ~ I J I ~ I I ~ ~  wit11i11 thv ti111ci :11101\~cd by law and 112s it  
~ ~ w r i t o r i o u s  clrft~r~sr~. 

I t  is t l ~ c ~ r c ~ f o r ~ ,  011 111otio11 of , J .  .\. ' l ' l~c~t~itult ,  : t t tor~~c: for t h e  t l t>fe~~tl-  
an t ,  c.or~sitl(w(l, or(lcrcc1 n ~ l d  :tdjudgrtl :tt~tl tlccrcrtl thslt t h e  plaintiff'?: 
111otio11 to svt nsidr tlw b\,rit of ~wo~- t l i r r* i  gmntct l  ill this caiiusc, be, anti 
t l~tl  s a l w  is  hweby cltwi(~1 i ~ r l t l  tlimlisrc~tl. T11:tt tlw tl(1fcndant go ~ ( : I I ~ Y .  
\ v i t h o ~ ~ t  cl;~y : t l ~ t l  rrvovtxr his  costs." 

Tlrca 1~~c.or.11rrr.i was tl~cwlforo g r : ~ ~ ~ t ( ~ l  i111(1 th is  i ~ p p w l  i u  rnatk 11y 
~ h i ~ l t i f ?  f rom :I 111otio11 to set ilsidfa tllv wri t  of I ~ P ~ Y I T ~ u . ~ ~ .  

I t  \viis 11c.ltl ill 1'clr.ry 1'. Il'hiftrX,rr. 77 S. C., 102 :  No appeal  lies fro111 
t l l v  1vfus:11 of tllc. rour t  bcllo\\. to g r i ~ ~ ~ t  a motion to dislnjs:; a petition for  
w writ  of r c c ~ ~ d a ~ ~ i .  - l t  1). 104, it  is s:titl : " W l ~ e t h c r  a \ n i t  of r e c o r d n ~ ~ i  
ought to l r n ~ t >  ~ I W I I  i,vuchcl t l (~ l )c !~~( l s  u p 1 1  tlio f:tcats." H r r ~ . r v s  I:. E a s f o ~ r .  
!I,< X. C., 116. 

I n  ,Ilcvrcll 1 1 .  , l lcllotw, 126  S. C., 52s (529) ,  ~ v e  f i ~ d :  "At the first 
tc'rrn of thcl S u p w i o r  ('ourt. a11 :~ffitl:~vit aild 1)ctition f o r  recordari  
\vc.rcl filvtl, :11rcl a11 ortlcr f o r  t l l ~  rc~rort1o1.i issued. Not being obeyed, all 
a l ias  issuedt : I I I ~  011 i ts  I Y ~ ~ L I ~ I I  t11v pli~intiff 111o~cd to clismiss, whic.11 
\vas r r f i~s r t l .  So np11c:d lay f ~ o m  ~ u c l l  refusal (/'cri*!j 1,. Whitakar ,  77 
N. C., lo", ; I I I ~  i t  \\.:IS p r o p ~ r l y  cl~ifered its :111 c s w p t i o ~ r .  T h e  final 
jutlg~ncl~rt bcillg q a i ~ ~ s t  tllc plai~rtifl', i t  i ron colucs up fo:: review. H a d  
thc final j ~ i ( I g ~ ~ l c ~ r t  hc(w ill f : ~ v o r  of t l ~ ~  ]~l:iintiff, t h e  vsception woillti 
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having been improvidently granted," a ~ ~ d  I)cc:iusc "tlefc,ndarit has full 
and complete remedy under the pro~is ions  of C. S., 900-901, which h a w  
reference to examinntion of atlwrstl partic1s a11c1 witnessc~s for the purposcs 
of obtaining information upon whicll to file plcatliugs." 

From this second rn l i~ ig ,  the de fcn t l a~~ t  :~l~lwnlq, a s~ ign ing  crror. 

S T ~ C Y ,  C. J .  I t  is the unifornl liolding that ; I ~ I  :il)plicntioil for  bill 
of particulars 1111der C. S., 334, or a motion to rcquirc n pleading to be 
made more definite and ccrtain undcr C. S.. 337, is addressed to  th(* 
sound discretion of the tr ial  court, :lil(l Iiis ru l i~ ig  tlici*eon is  not rc- 
viewahlc 011 apped ,  e x ~ q ~ t  1wrlia1)s ill (8;~sc2 of n~aliifcst iibuse of discrc- 
tion. Carfewf Coz~nf?j r .  Consf)wcf iou C7oi.p.. 199 X. C. ,  185, 154 S. E.. 
746; Cr~nber r. E=usbal~Z.s. 190 x. C'., X33, I34 S. I<.. 318; J'ownr Co. 1 % .  

Elizabeth Cify,  1SS N. C., 2iS, 124 S.  E.. fill. 
The Ian. is stated ill 40 C. J., G23: as follon-s: 
"I t  is  a niatter for tlie souiitl discretion of tlw court \~ l ie ther  under 

tlie circumstances of tlic case a dc~~iinlltl for :I bill of partioulars should 
be granted or refused. This 11o\wr of tlic conrt exists I)y virtue of its 
general poncr to rcgulatcl tlic c o ~ ~ d n c t  of trilil.~. n~rd  it is incident to  
its general ~luthori ty in the a d ~ ~ l i l ~ i s t r a t i n ~ ~  of jllstiu1. It is the S L I I I I ~ '  

p o w r  in Biutl that courts Il:l\-c to pr:lllt n I I ( ~ I \ .  tl'i:~l 011 tllc ground of 
surprise." 

I t  is likewise scttlccl by tlw tlcc.isioiis t11:it tlicj l~ri l~c*il) lr  of T E S  judicuI(( 
does not estmtl  to ordinary l l~a t io i~s  i i l (~ ih l t i11  to the progress of :I 

cause, but o111y to those i i i r o l r i ~ ~ g  sul)st :~~~ti : l l  rights. R ~ ! i s  v. Ramscg. 
209 x. C., $13, 164 S .  E., 33s ;  ? ' o I I ~ I I . s ~ ~ I ~ ~ /  1 . .  1l7illicrrtis, 117 N. C., 330. 
63 S. E., 461 ; .llIisotl r .  l17hiflic~r. 101 S. ('.. 490, S S .  I.:., 338; Alabr?y 
1 . .  IJenty, 83 S. C., 20s. 

Therefore, it nlay be c o ~ r ~ ~ c d t d  that ; I t  tlic . I u I I ( '  T O ~ I I I  tlw court \\.:IS 

a t  liberty, ill its tliscretioli, to strikc out the (lis(:r~tioii;iry order p n -  
viously grautctl at tllc -1pril Term. Il'oic~t~.w~itl 1%. Tl'illiai~~s, supra. But 
the second ruli l~g,  the oiic r e ~ o l i i ~ ~ g  the prior order, W:I; not madc ~ I I  

thc court's discretion. I t  is stntctl tlint the first order is st,ricken out 
because i r n p r o d c n t l y  granted, :uld for the furtlirr rca:oli that defendant 
has an  adequatc r c i n c e  ulltlcr C. S., 000-001 to compel tlie plaintiff to 
submit to esnmination, ctc. I t  i:: true, the tlcfclldnl~t might Iiave rc- 
sorted to tlie suggested procedure and esnni i~~ct l  tlitl ~ ) l a i i~ t i f f  under the. 
statutes nimtioned, but this would not rentler the order p r e v i o u ~ l ~ .  
granted undcr C'. S., 334 or XI?, impro~itlcllt ns a ~ n ~ t t c r  of law. 

Error .  
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STATI.: \.. .JOHN LEWIS EDWAR1)S 

(Filed 22 Xovember, 1933.) 

1. Criminal Law L d- 
Where 110 entries of apyc~al alqJenr ill the record (11' ill the cltark's certifi- 

cate the Supreme Court nc.rluirc~s n o  juristliction. 
2. Criminal Law L a- 

Where an appeal i u  ;I capital case is not- l)rosecutecl as  required by 
the RuIcs of Court the mution of the Attorney-General to doclict and 
dismiss the :I] 11 w n l  mnst tic : ~ l l o \ \ . t ~ t l .  no c,rror :~]r]>t.:~ring on the face of the 
record proper. 

STACY, C'. . I .  .\t thc A~:I,V ( ~ ' r i ~ l ~ i u : ~ l  ' ~ ' ( J ~ I I I ,  1(3;$3, 31~rk le1 iburg  %u- 
~ ~ e r i o r  Court,  tllr : ~ p p r l l a ~ l t  Ilcrei~l,  .To1111 1,cwi~ Etl\v:~rds, and anothcr. 
\\(,re trictl upon :nl i n t l i c t n m ~ t  c l i a r g i ~ ~ p  tllc111 with the  murtlcr of O I I V  

. I .  w. 13rowl1, ~\ . l l ich resulted ill a cw11vic.tiol1 a u d  seiltcncc of tle;~tll of 
:~ppel lant ,  ant1 all : r q u i t t a l  a1111 ~l iwllargo of his  cocltfei~tli~nt.  

F r o m  i11e j~tIgi11(~11t of ( lva t l~  ( 2 1 1  t ~ ~ o ( l   g gain st t11r d c f ~ u d a ~ ~ t ,  J 01111 
1,owis Edwitr(ist i t  is suggeatc~il t l ~ a t  11c. g a ~ c ,  l ~ o t i c r  of n p p ~ a l  to the* 
S u l ~ r e m c  Court ,  t l~ongll  I I O  cv~tric,s of al)])c:rl :Ipl)caY thr reo~r  or ill tho 
calcrk's certifica tc. 

I t  was saiil i l l  i ? ' p ~ e ( . i ~  1 ' .  2 ' ( ~ 1 ~ s w t t ,  ! ) A  S. C., 576 ( a s  stated ill thct 
first heacl-llotc,, ;\.liicl~ arcuratcly tligwts the opinioli) : " I n  order f o r  tlw 
Supr (~ulc  C'ourt to t l q u i w  juris(lic.tioli. i t  must appear  in thc t ranscript  
of  the  rccor(1 t l ~ n t  : I I I  ac*tiol~ \;.:IS i ~ ~ s t i t u t c d ,  t h a t  procixdiugs were hat1 
~ I I I ~  a judgmei~t  ~ e l ~ t l ( w t l  f r o l ~ l  \;.liic.l~ a l l  appeal could hc t a k c ~ l ,  an( l  that 
; l r l  appeal  \\.:IS t:1li(.11 fro111 suc.1~ j u t l g l ~ l c ~ ~ t . "  

'Co like cf t 'c~~t  is tllt. tic,c.isiolr ill TT~ccIlot~ 1 . .  J l c l i r s so t~ .  101 N. C., 42s. 
7 8. E., 566. 

13ut c o n c t d i ~ y  ~~otic.c, of a l ) l i c ~ ~ l  \\.a: 1)r01)c~rly g i reu  ;111tl i~ iadre r ten t ly  
o ~ u i t t e d  fro111 tlic rccortl o r  the clerk's certificate, i t  appears  tha t  the 
l~r i soner  h a s  iuatlc no effort to  prosccute his  appeal  as  required by t 1 1 ~  
1.~1es govc~r~ri l lp  sucli lrocetlure, a ~ r t l  t h a t  the motion of t h e  Attoriiey- 
General,  to  tlorkct nlitl t l i s l~~iss ,  inust be allowed. 8. v. Rector, 203 
x. C., 9, 1 6 1  S.  E:., 339; ,\'. 1.. Xnssc~!/, 199 Pu'. C., 601, 155 S. E., 255;  
,>'. v. Taylo7, 104 S. ('., i 3 V .  lln S. E., 728 ;  8. 7.. h l t o n .  18.5 II'. C.. 
ME, 11,5 8. E., SS1. 
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Sriusc;s I . .  REFISISG Co. 

'I'lic a p p d  4ioulcl liavc bcc11 sc~i~tly fo r  argument, S Xovember, 1933. 
:it tlic call of tlle doc.ket fro111 t l ~ r  F o u r t c w ~ t l i  Distr ic t ,  the district to 
~ i h i c h  ill(, c a w  belongs. Rule 7 .  l l u l e ~  of 1'18acticc, 200 N. C., 815: 
Carroll L-. -1Jfg. Co., 180 S. C., 660. I 0 4  8.  E., 32s. 

S o t l l i ~ ~ g  c~l t i t l i i ig  t11r l ~ r i s o n e r  to  :I 11cv tr ia l  aplwar: uri the  face of 
tlic r c c o ~ t l  o r  ill tlw c ' l t ~ k ' +  c.crrific~atc. ,q. 1 % .  1S t l r l cy .  '0". C., 706. 
161 8. E., 23. 

Landlord a n d  Tenant b- 

17'11erc :I lt?+sec lmrts nit11 his entirc~ iutcrcst ill the leased premises to 
: I I I O ~ ~ I C ' ~  111(~ t ~ . : ~ n s : ~ ~ t i (  11 i* : I I I  il8signrn1'11t- of I l l ( \  Iensc nnd not a s1111- 
letting. 

17'llrre ;III ; ~ s s i g l ~ m e l ~ t  of u 1ea.w is mude with the knowledge and curl- 
writ of the lcmor, tile assignee takes under the origiml lease and h : i ~  
the s;inic rights in l ~ g n r d  to thct rornor:il of fist~lrc.; :IS his assignor. 

Fixtures  B a ;  I ~ l j u n c t i o ~ l s  1) b- 
I11 :III :~ction bg a lessor to restrail1 the lersee's assignee from removin- 

i ~ ~ ~ l ) r o v c ~ m r ~ i t s ,  the :{lleq~tions in the assigure's nns\wr that it  was thca 
O I V I I C ~  of tlw l1ro1)~rtg in dispute i11111 had the riglit of rcmovnl, ordinaril~. 
c511titles the nasignre to ~ ~ K I \ T -  snch right it! it cnn. 

Sam* 
'1'11~ l)~.iu(.il~lc~ t l ~ n t  i~ I ~ I I ~ I I I ~  i~ c~atopl~c~(1 to denx liis laudlord's title c l u t . ~  

not :111111y wllcrc tllt, tcbllant's claim of title to fistures placed upon tl~c, 
prtmises i~iitl tlir right to remove same i.: I)nsrd npon the provisions o f  
tllc 1e:iw c~1ntr:lct I)ct\vre~i tllc parties. 

Fixtures B a- 
'1'110 right of ;I t cwut  t ~ ,  rcamctve trade Fixtures upon tlic expiration c ~ t  

Ilie h s c  hctnren thv ljnrtics is pc~rerned bg n more liberal rule th:u~ 
tlie ol~c. tlrtermining the rirht ot n Inortgilcor or vendor to fixtures ant1 
in~l)rovc'mci~ts upon lantl. 

The tren(1 of o w  decis i~ns is to the effect tliat a tellant does not lost, 

his right to remove trntle fistlires by failing to remove them before tht. 
I ~ S ~ I ~ I . ; I ~ ~ I - I I I  of tl~c. tvrm c~f the original lrnw k t w w n  the parties where :I 
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8. Fixtures B b: Injunctions D b--Htbld: O I Y ~ I T  restraining rcclnoval of 
fixtures should not hare bwn n~aclr 1mmanrnt, Imt wntinuril to 
hearing. 

9. Fixtures B b- 

10. Injunctions D + 



STACY, C'. .J. I t  i q  :~llegetl ill tlie c.oinl)lailit that Boyd L I I I ~  Me~ltlrnhall 
.ublet tlie premises i l l  qucstiou to the Xcd "C" Oil Company, but as t h e j  
p:~rtrrl with their mt i r e  interest i l l  tlic tlcmiwl 1)1.rmiws. v -ha t  really 
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took place was a n  assignment o r  snlc of t h c  Irasc. Xillinery Co. 1. 

Little-Long Co., 197  N. C., 168, 11s S. E., 26. .\11t1 a. this  mas don(, 
with t h e  knowledge atid express consmt  of t l ~ e  plai~l t i f fs ,  i t  \vould seem 
tha t  the  assignees were i n  under  the o r ig i~ la l  lease n i t h  tllc same r ights  
ivliicli their  assignors hat1 with respect to rrrnoring buildings :111d im- 
1)ro~en1~11ts placctl t h ~ r c o n  by Boyd a11d Mcntlcnhnll. ('crlrsc~l 1%. or lo^^ 
171 N. C., 375, 88 S. E., S l 3 .  

It i s  f u r t h e r  allcgctl i n  thc  al lsuer  that  tli(3 b u i l t l i i ~ g ~  ant1 otlicr ~ n -  
1)rowrnrnts ercctctl or l~laret l  upon t h  clen~iscd l)rc:i~iwi hy Boyd ;111(1 

Mendenhall :m, I I ~ U  "the sol(. and cwJus i \e  prol)erty of tlic. d c f c n d : r ~ ~ ~  
m d  i t  h a s  t h t ~  ~Siglit to  r c m o ~ e  the same f r o m  saitl ~)r~rnisc..;." ~ T I I ( ~ I  
th is  allegation, it  woultl scrtn the tlcfendant i s  cntitlrtl to shon ,  if i t  C:I I I .  

its r ight  to  r r ~ l l o ~ c  tlic saitl buildings ant1 i r n p r o r c n i c ~ ~ ~ t s .  I l i ~ / c ~ n  I .  

Pulvr Po., 123 S. ('., 1:3S, 31 S. E., 65.7; R. R. 1 . .  D ~ n l ,  90 s. c'., 110. 
r-3 1 lie injunct ion u a i  madc p c ~ r n a ~ i c ~ i t - ~ i o t  s m i l ~ l y  c o n t i ~ ~ u e t l  to thc. 

Ilearing-lipon tlic theory tha t  the defcntlant, being ;I t e n a ~ l t  ill p o w 1 <  
4011, is cstoplwl to deny t h r  1~l;iiiitiffs' t i t k  to  t l i ~  t m i l d i t ~ p  mltl i n -  
prowmc~rits 111:md tllcrco~l prior to tlw h g i n ~ l i ~ y  of clc.f(>~~(lallt'. prc+cl~t 
lease, I J u l y ,  1032. 

I t  i i  u~ltloubtcelly :I well sc>ttltvl l ) r i ~ ~ c i l ) l v  of 1;1\\. tl121t w h w  thc 
c w n r e ~ ~ t i o ~ i a l  rc ln t io~l  of ln~lcllord n l~ t l  t c ~ i a n t  exists, a ~ i t l  thc, Iattcr taltt- 
1)ossesqio11 of th (>  c1~111isocI ~ ~ ( ~ I I I ~ F c ~  ~11c1c'r a lf,a.;ct f r n n ~  t l ~ c l  fornirr ,  tllc 
tCiiant will   rot 1)c 1)rrmittcvl to tli.;putc tlie ti t le of t l ~ t  1:111cIlo1~d. ( i t h r ~  
by s e t t i ~ ~ g  "1) ; I I I  acl\wscJ c.litirn to the propvrty or by ulltlcrtalring t o  
A o w  tha t  it  r igh t f~ i l ly  belongs to :i t h i r d  pcrsoll, (luring the cnntinuanco 
of surh  tenniicy. l iohb!~ r .  E'r t , t t r~a~r,  180 S. ('.. 240, 111 S. E.. 1 :  
P lnpp  7). Coldc, 21 S. ('., 177. 13ut this  wliolc~orr~c a ~ ~ t l  w l u t a r g  pri11- 
c.iplr, \ u p l ~ ~ r t c , t I  11otl1 1,- aut1iuritic.s and  co~ir i t l twrt io~i i  of 1)ublic policy. 
~ v c  a p p r c l l ~ ~ ~ t l  is 11ot ilcrcawrily c o ~ t r o l l i n g  i n  a caw likc tllc 1)rcwnt. 
where the  rcllloTal of buildings slid i :npro\et~~e~it . ;  l)lacctl upon the. 
in-eniiscs by tlic, t twlllt  ib ( ' x ] ) ~ . c ' ~ s ~ Y  p r o ~ i d e ~ l  fo r  ill tilts :tgrec~i~icilt ht - 

tncen  tlic pnrtic~s. ( ' c ~ ~ ~ s c y  r .  O r f o ~ ,  arcpru; Frce~nt rn  c. Lcot/artl, 9!l 
S. C., 274, 6 S. E., 259;  E'c~rinsfcr r .  ,Tohi~so i~ ,  64 IT. C'., 259. 

Speaking to t l ~ t ,  s u b j w t  i n  I ~ s u ~ ~ ~ I ~ L c  Co. 1 % .  i l 'off~t t ,  203 S. C., 431. 
166 S. E., 316. i t  was w i d :  "Tha t  :I t e i i a ~ ~ t  V E I O  t:lk(,s posscs~ion ot 
clemised prcmises u r d e r  a lease f r o m  t h r  Iantllortl, o r  1)ciiig i n  possessioi~ 
~uicont l i t ioni~l ly agrecs to hold as  such (Eiicy P .  ,101 11~111, 7 3  S. C:., 1 SO). 
v i l l  not be pertnittctl t o  dispute the  landlord's title, c lur i l~g tlic co11 
t i ~ i u a ~ i c e  of the t ena~icy ,  is  estalrlished by all  t h e  :~uthoritie.  on thc 
subject. l i o b b y  1,. E'wcman, 183 K. C., 240, 11 1 S. E., 1 ; C'lupp 1;. Cohlr 
d l  N. C., 377. R u t  this  principle, founded upon reasons of public 
policy, applies only i n  cases ~vl iere  tlie simple relation of l a d o r d  ant1 
tenant exist5 (,421hoft 1 ) .  Crowlorfir. 72 K. C., 392) .  ant1 tlnrq nnt ~ x t e n t l  
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The liberality extended a tenant, in favor of trade and to encourage 
~udustry,  may riot apply as be tnwn rendor and xendee or mortgagor 
and mortgagee. P r i t t h u r d  u. S t c a n ~ b o u t  C'a., 169 N.  C., 457, 86 S. E., 
171; O v c r m a n  E .  Sasser, 107 N .  C., 432, l d  S. E., 64 ;  Foo te  v.  Gooch. 
96 N .  C., 265, 1 S. E., 5 2 5 ;  Bond c.  Coke,  71 S. C., 97;  L a f h a m  v .  
Klakely, 70 X. C., 368. The reason for the rigid mforcemerit of the 
rule in the one case and its relasation ill the other is clcarly pointed 
out by Pearson. C'. J., ill X o o r e  c. Valentine, 77 N .  C., 188. When 
fixtures are a r i ~ ~ e x ~ t l  to the land by the owner, actual or potential, the 
purpose is to enhnnce the T d u e  of the freehold, antl to be permanent. 
But with the tenant a different purpose is to be serred, hence for the 
c.ncouragernent of trade, nianufacturing, etc., the tenant is alloned to 
remove what lim apparently hccolnc affixed to the land, if affixed for 
the purposes of trade, and not merely for the better enjoyrnelit of the 
premises. Pcnlbcr fon  c. Kzng,  13  3. C., 376; Easniglzf v. Small, 163 
U. C., 15, 79 S. E., 269. 

Our  present consi(1~rati011 is limited to tlle relat i le  rights of landlord 
.ind tenant. Set. O r (  rttian u. S'u,~scr, suprcr, wllrre the subjects are classi- 
fied and ciistingui~lietl and the rules appl~etl  to the different classes. 

I t  is the 1)ositioli of the plaintiffs that the defendant cannot now 
avail itself of any right of renlol a1 given to Boyd and Mendeiil~all, for 
,,xeri though at o w  time the haid defendant mag hare  stood in the shoes 
of Boyd and Mendenhall, as assignee of their lease, liaving fa~le t l  to 
remobe said buildilig antl inil)rmemerits a t  or before the end of the 
term, or to reserve said right in tlie new lease, tlie fixtures thereby 
passed by operation of law to the plaintiffs as owliers of the property. 
I're~ht v. I ioz~.art l ,  IS7 S.  T.. 136, 79 S. E., 847. 

The  apparcnt iliajority-llolclirig is to tile effect that  \\here, a t  the 
~ ~ x p i r a t ~ o i i  of a lcaw dur~ l lg  nllicll trade fixtures h a l e  been erectcd on 
the premises h ~ -  the tenaut, a ncw ltase is take11 of the same premises 
(~ontailiing iio rewrvatioii of any right or claim of the tenant to thr  
tixtures placed thereon d u ~ i ~ ~ g  the 11fe of the first lease, such fixtures 
are not removable by the textlit clurilig or a t  the c sp~ra t ion  of the 
Yecond lease, 11ut1\ itlistai~tli~ig hi- col~t~l iuous  1~ossession of tlie prcnilses. 
11 12. C. L., 1 0 i d ;  26 C. J., :Oh. Tllere is, hone\ er, a strong line of 
<~uthor i ty  to tile contrary. l 'honzu,  T .  G a y i f ,  134 Icy., 330, 120 S. W., 
290, 20 Ann. Cas., 766, a i d  note. ,ind n m i y  courts hold that  the execu- 
tion of a new lease vithout a r t v r l a t i o n  of tlie right of the tellant to 
wmove fixtures placed on the cleniisetl preniises under a prior lease does 
not zpso facfo t l ep r i~e  the tenant of the right of rcniov:d a t  the expira- 
tion of the new lease. Ogrlcn c. Garrison, 52 Neb., 302, 117 N. W., 714, 
17 L. R. A. (K. S.), 1133; I i e ,  ,. 7.. I i ingsbury,  39 Vich., 130, 33 St. 
Rep., 362; I Z u d ~ y  P .  ;1I(( 'urcl! j .  200 L'a., 306, 103 A n .  St .  Rep., 1000, 
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58 Atl., 555, 67 L. R. -I., 359; B~):cl71 1 . .  1Ir t . r ing-Hnl l - I I I~zr~~in  Safe Po.  
136 Fed., 368, 70 L. R. A\., 766. 

The  precise qncstion scems not to l i i l \ ~ ~  lwm herctofo .tX prcscntcd i ~ r  
this jurisdictioii, but t 1 1 ~  trend of our tierisions nppnrv i t ly favors the. 
minority view, or a t  least the right of thc tcnant to sliow the intrntio~l 
of the parties, if contrary to :he strict rules of tlie ~~01111 1011 law. Banl, 
I?. C a r .  171 S. C., 76, 87 S. E., DGi'; E'itlcrn(t~ Cu.  I > .  Tl7cwiw-, 199 N. C.. 
178, 153 S. E., 861; C O X  1 ' .  L ~ q h t i n q  Po.. 131 S. C.. 62. ( ivy S .  E., 64s: 
Fe ims te l .  2. J o h ~ l s o ~ ~ ,  suprcr. 

Thus, in R. R. r .  Deal, 90 X. ('.. 110. we find J l r r r i v i  1 1 1 .  .I., anim;~tl- 
~ e r t i n g  011 the subject as follows : 

" l t  is the policy of the Inn- to ciicour:lpcL tradtl. n i a~~ufa r tu re s ,  a11t1 
trunsport:ition, b- affording tliem all rcason:lble facilities. Buildings. 
fixtures, rriat*hinery, and sucli tliiligs. twtainly i~itcwlctl ant1 calculatctl 
to promote tllcm. arc trtlatctl, ]lot :IS part  of the 1:11ld, but cli~tinct fro111 
it,  h l o n g i ~ ~ g  to tlic tenaiit, to lw tliy~osotl of or rcn~ovcd at  l ~ i s  will :111tl 

plcnsurc.. I l r i ~ w  if a liousc, or othir  s t r u c t ~ r ~ ' ,  i~ ~ r r ( , t t d  up011 l a d  0111) 

for thc esercisc of trade or the misrtl l )u~-pos(~ of tr:itlc and ngriculturt . 
no matter how it may bc. attached to it, it  b c l o ~ ~ g s  to thc tt>~l:lnt, and 11i;t) 

be removed by hinl during his term, :tilt1 in solnc> c~lavt  .; of cascs, aft111 
it is entlcd. . . . Therc arc :~uthori t irs  \\lii(~li decitlth t h t  the tenall1 
may remove tlw huiltliilgs while IIP rr nlaii~q ill posse~sicln of the 1:11111. 
but not after lic has yieldrtl 1)ossc~sion tll(~rcof. ' I ' l i r~  go upon tllf 
ground that  if the tenai~t  ilcglec't to n \ : ~ i l  l i in~wlf of 111s riglit witliir~ 
the period of his term, the Ian. ~ ~ ~ S U I I I E S  that lit> ~ o l u n t a r i l y  rclinq~islwtl 
or abandonecl his claim ill favor of the lai~tilorcl, but such presumptioi~ 
cannot arise, where the f a ~ t s  and c i reumsta~lce~.  and thr ~ ~ : l t u r e  of tht, 
property, tund the urcq to nhicli it is tlc~otctl,  combilir> t o  rclbut sucah :I 

presumption. I f  the tenallt yit'lds l~oiscssioi~ ant1 l(~:~ve<: the structurcS 
standing, this fact may hc c~vitlcuct~ that it was not u s l ~ l  01- iritel~tl(.tl 
only for the purposc of tratlc or mai~ufacture,  or of abai tlonruent of it.  
but i t  could not change tlic established c~1iar:lctw of tile property. Tlic. 
character of the structure, its pnrpoqc nncl thv circmnstanccs under wliicll 
it  was erected, the ~mderstnndilig and ngrecnicnt of tlit. parties a t  tl~cb 
time tlie erection n a s  m:ltle, must all lw consitlc~*ttl in dt.tcrmining 
whether it bccaanir~ a part of  tlie freclioltl or 11ot." 

Finally, it  niay be said that vliat cou~ti tutc~s a "tr:rtle tisture," ~vl~ic~lr  
is attached to thc tleniisctl prc~niises by a tcnant : I I I ~  re11 ovahle by hi111 
a t  the end of his term, either as a inatt(r  of right, or h~ s p c i a l  agrcc- 
ment, depeiids upon the fncts of the 1):trticulnr case. 11 R. C. L., 1070- 
1082-1083. The generid priaciples applicable to the qu~xstiou are w ~ l l  
settled, but the courts have expeririiced niucli difficulty ill applying then1 
to variant fact qitllations. 1 1  R. C. Ti.. 1075. " W h ~ t  a1.e fixtures and 
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\ \ h a t  a r e  not h a s  b t n n w  to hr :t 1 1 ~ y  importmit  question. I t  is  pre- 
~ c n t e d  i n  so m a n y   nay^ a i d  under  so iiialry tliffcrent circumstances tha t  
~t is not  a lways ('a,;- to  determine n h n t  a r e  and  ~ v l i a t  a r e  not such 
fixtures a s  to become ti p a r t  of the real ty  and  p ~ s u  as n p a r t  thereof 
ililder n conveymce or a t ransmiss im~ of the real  estate"-Furcl~e~.  J .  
in Wooclwor1;inq ( $ 0 .  1 % .  S o u f h u > i c X ,  I19 S. C.. 611, 26 S. E., 253. 

Ln the  present stat(' of the revord, which seeins somenhat  rncager a~ l t l  
) , l ight h a r e  betltl prepared more in  conforinity to  the  rule< ( C a r I ~ r  L 

Bryant, 199 K. C'., 704, 135  S. E., God), n e  th ink  t h e  court  c r r ~ r l  ill 
(loing more  t h a u  continuing the  in junc t io~l  to  the  hearing. 

Where  the  m a i n  l)urpose of a n  action is  to  obtain a permarlent in-  
lu~ ic t ion ,  a n d  the c ~ i d c n c e  raises serious questions a s  to  the existe~ic~c~ 
of facts, which, if established, would entitlr~ the plnintiff to  the relief 
~lemancled, t h e  usual  practice is to  continue t h r  t emporary  recrtraining 
c~rdcr  to the hearing.  P r o c f o ~ .  7;. Fert i l izer  TTTorl,.s, 183 N. C., 153, 110 
S. E., 861;  S u f t o n  c.  S u t f o n ,  183  S. C., 1%. 110 S. R., 777;  Tiw  1%. 
IIrhitah-er, 144 3. C., 509, 57 8. F:., 310 

E r r o r  and rr.ma~rtlc(l. 

G U R N E Y  P. H O O D ,  C O M M I > \ I O Y ~ K  OF U ~ K S ,  V. T. I:. H O L D I N G  AYD 

H A R V E Y  H O L D I X G ,  ADMIXISTHATOR. C.  T. A.  

(Filed 22 Kovember, 1033.) 

1. Insane Persons I dJud,gmcnt against insane person obtained with- 
out service or appearance is void and subject to collateral attack. 

A judgmnit arainst an insane pcrsl,n \ ~ h o  has not been atljudzcd insane 
is voiclalule slid no t  voitl. and cannot I)c collaterally attacked. and a 
j u d ~ m m t  against an  insane 1)erson llpon n mere semblance of service may 
he vacated for irregu!arity, but  a judgment arninst an insane persm, 
obtained \\.ithout service of prc,cess and without aT1pearnnce in person 
or by a t t o r ~ ~ c y  is void and may he attacked collaterally. 

9. Insane Persons I a: Process B e-JIcthod of service on persons ad- 
judged insane. 

Wherc a perst n has be(>~i  judici:lll$ declaied inwne service of summons 
in an action againqt him may 1w 111,1de h j  delivering a copy of the sum- 
mons to his cnmmittce or ruardinn and to him personally, or if n o  com- 
mittee or qunrtli,~n has Iwen zpl~ointed, service may bc made on him per- 
sonally or rctuined vithout w r ~ i c e  nit11 the statutory endorsement, but 
in no er ent c.111 fi11:ll juclcment he renderetl aviiast him n ithout adcquate 
notice to his committee or guardian. or to hi4 guardian ad liton duly 
appointed hy the court. C. S., 451, 483 ( 3 ) .  
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3. Banks and Banking H a: Insane Persons I d-Statutory stmk assess- 
ment against insane person is void in absence of se~wice or appear- 
ance. 
h statutory stock assessment levied against a stoclihold(~r in an inso'venl 

bank who has been adjudicated a lunatic prior to the assessment, N. C. 
Codc. 2 l S ( c )  (Is) ,  such assessment having been madt. without service 
on his committee or guardian or upon a guardian a d  litcm appointed by 
the court, is void, and may be attacked upon his subsequ)ut death, by h i r  
administrator by appeal to the Supelior Cburt from such assessment. 

,\PPF,AL by  plaintiff f r o m  f l n w i \ ,  .I.. : ~ t  S r p t n n h r r  Term, 1933, of 
WAKE. 

T h i s  i s  a w n t r o v t ~ r ~ y  n-ithout n c t i o ~ ~  upnil tllc folio\\ ill2 ;igrcrtl st:itrj 
~ n c n t  of facts  : 

. . . ( 3 )  T h e  B a n k  of Wake,  a bal lki~lg c ~ r p o r x t i o n  organizeti 
under  tlw l a n s  of thc Stat( '  of Sort11 ('larolill:l, I i a ~ i n g  i ts  p r i n c i p i  
office i n  W a k e  County, bccalnc i n s o l ~ c i ~ t ,  :111d Gurney  P. fIoo(1, COIII  
missioner of 13anks, took possc4ui l  tlicrc>of oil o r  almllt 18 l )cwrnb(~l .  
1031, a n d  filctl iu  t h e  office of the  clrrk of tllct court  of W:lk[> Couil t j .  
a notice t h a t  lip had so take11 p o w ~ ~ s i o ~ l  thcrcof :IS r c q ~ i r t d  by Coil- 
solitlated Statutes ,  s w t i o i ~  21 8 ( c ) .  
(1) T. E. Holding,  since d(wawt1,  w:rG tllcb o v  iicr of t \ \  t l~ tg-one  shar c . 

of the  capi tal  stock of tllc $:lid bnnli of n p a r  value of $100 pcr  shal-c . 
and  was the o n n e r  tlicreof a t  the  t inw tllc wicl G U ~ I I ~  I '  Hood, Coil]- 
~n iss ioner  of Baiiks, took posseusioii of tl lr  salt1 b a l k  

(5)  Af te r  the  expiration of th i r ty  days froin the clatc it(. filed 1iotic.c 
of his  taking possession of the 13unk of TValrc, tlie saitl G i m c y  1'. Hood. 
Commissioner of Banks, docketed in tlie office of the  c 'crk of t h e  Su- 
perior Cour t  of Wake  C o u n t ~ ,  ill Judgmctnt Dock?t 37 ,  a t  page 180, :I 

~ t o c k  assesqment against T. E. Hold ing  upon h i s  wit1 stock i n  thc  Ixanl, 
of Wake  i n  the  sum of $2,100, togethm with intcrest and costs. T h e  s:~itl  
stock asscssmmt was docketed on 2 0  F c l m ~ a r y ,  1931. alld s tlie j u , l g m c ~ ~ ~ r  
herein appealed from. 

( 6 )  O n  28 ,\ugust,  IDdS, T. E. Holding nil, duly :ttlj~itlgcd a l u n a t ~ c  
hy the  clerk of the Superior  Cour t  of T\7alrc County.  T r t l  \ { a s  not jnsal~c 
\\.hell he  purchaecd the  snit1 stock i n  the  Bank of \Y\':llrc~. whivh p u r c h : ~ ~  
was made some years  pr ior  to atljndic n t '  loll. 

( 7 )  O n  20 J a n u a r y ,  1983, I I a r v ~ y  H o l d i l ~ g  \\.as tluly :~ppointcd at~cl 
qualified a s  administrator  ( I L T H  l e s t n m c n t o  ccnne.co of the estate of T. E:. 
Holding,  a n d  ha. serl-ed as  s w h  a t l r n i ~ i i s t r a t o ~  f l ~ ~ n  tllc said da te  t o  
t h e  present time. 

( 8 )  O n  18 February ,  1933, Gurney  P. Hood,  Conlrnissiorier of Banks.  
filed with the w i d  H a r v e y  Holtlinp, administrator  R S  aforesaid, hic 
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formal proof of claim against the rstate of T. E .  TToltling for the pa7- 
ment of the said stock asseqsmcnt. 

( 9 )  On 1 Scptrmhcr, 1933, H a r ~ e p  Holtli~lg, ndmi~li\tr:\tor of tht, 
estate of T. E. Holding, :ts aforc>said, gave notice of apgcal to thc 
Superior Court of 11-alte County from the afortwid ~t0c.k a w ~ s ~ n e n t .  
ant1 brought this apl)c'al. no other appeal 31:1vii1g 1wrl1 talic.11 frorri tilt 
wid  judgment prior thereto. 

(10) ,I t  the tirn? the said ~ t o c k  asir.wncnt \\:I, tlockrtt,tl :IS :~t)o\t 
iet forth T.  E. IIoldiiq hat1 heen adjudged insaiic h r  the c'lcrk of tilt. 
Superior Court and nas  ( \ \ i thout)  general or tectanlcntary giiarcl ia~~. 
a d  110 guardian trd I r f m t z  n:ls then or ha? bccn ~ i i ~ c e  :~p]~ointc(l  for hini 
in this matter. 

Up011 the foregoing facts tlie tr ial  court hcltl that thc jutlgmc.u~ 
tlockctcd against T. 3:. I1ol:liiig is void and ordertd that it l v  vancc'lc t l  

of record. The plrtintif'i csceptcd and appr~aletl. 

, \ D . I A I ~  J .  W11il1~ of eountl mii l~l  T. E. Holding purchased tncritj-ol~t 
>hare\ of stock in tlie Bank of V a B c ,  cacli of tllc par d u e  of onc hull- 
drctl dollars. SCT era1 - e a r s  after\\ artls (on 28 , \ugu~t ,  19%) Lc v: lh  

duly atljudgr~l a lu~~aticb ant1 wzrb c~ornn~itted to n lioslpital for thc trw1 
mc>llt a11t1 p r o t t c t i o ~ ~  of the inwile. Tll t~ Bank of TV21lie closed its door. 
011 18 Ihxernber, 1931, and on 29 February, 1932, the Conmiissioner of 
Banks, having take11 charge of tlic :\.sets, tlockcted in tho office of tlrt 
clerk of the Supcrior ( 'uurt of Wake County a ju,lgmcut in the b u m  ot 
$2,100 as an ahsc,ssme~~t OIL  tllc tncmty-ollc s l m w  of S ~ O C ~ .  T. E. Hold 
ing died 7 Octohcr, 1'3.32, and on 20 J ; I I I U R ~ ~ ,  19;s. H a r ~ e y  Ilolding 
qualifiet! as  atlmi~~i.trator of his cit:ltc. n it11 the nil1 ai~liexctl. Proof ot 
the rlairri v a s  filc ti n it11 tht. nrli~~iiliitr:rtor on 18 February, 1933, ;lntj 
\ \as t l isappro~t tl. Tlic a t l~ l i i r r i . ; t r~~tor '~  rigllt to contest the claim is  not 
tlenied. 

c ompos mcn f i s  lie must tlcfcwtl by his general or tt>stamentary guardi:ul 
if he has one n.it11in the, State, :riid if hc has iionc, hy a guardian ad 
iitcwl to be appointed by the rourt. C. S., 4.51 



454 I S  THE SUPREME COURT. [205 

When the stock asscJssrncnt was docketed in the Super or Court T. E. 
l loldir~g was insane and was not rq~res rn ted  by a guar iian general or 
testamentary, or by one aplminted l i f p  pmzdcnfo.  I n  what respcct and to 
\<:hat estent n a q  11e affecttd, if a t  all, by the judgment? 

'Ch(2 balll&lfi 1i1v stipn1atc.s thnt at tllc espiration of a specified period 
rlir Comn~iesioner of Z3anks nlay l t ~ y  an awlssmellt c q ~ ~ a l  to tlic stock 
li~lbility of rnch stoclil~older i n  the bank anti shall filv a copy of the 
Iccy ill t 1 1 ~  offic~ of tlw rlerk of thc Sul~cr ior  Court which, after being 
wcorded nnrl intlesec-l, 411:111 l ~ \ - c  tl~t-' force and  effect of a judgment of 
the Superior Court aud shall bc immctliately t l u ~  and 11ayable. If the 
iutIgn?ei~t is ]lot pait1 tlic Commissioner of 13:n1ks may l inw :In cxccution 
izsucd :~giiiist ~ I I F  del i~~quell t  stcclrholder; 1)nt the stoekholclcr may ap- 
1wa1 to the Sulwrior Court fro111 tlic levy of the t~w~ssn ien t  and m l y  have 
i l l ?  ia>uc raisotl I)y tlic. :~l)pcal t l c ~ c  rnlii~etl. Tliereu11011, tllc~ tr ial  judgc. 
I I I : ~ ~  ill his (liwr('lio~l grant rcli(2f upoil such tclrin~ iis lie I L I B ~  fix. All 
\ U I I I .  c.ollc~tcd i i l l d ( ~  t11~1 1 ~ i y  ~11:lll 1wc.0111(~ :I\ a i lal~le as gmeral  assc,ts of 
rht, b ~ l l k ,  : I I I ( ~  the :imouut r t l n a i ~ l i l ~ g  after liquidation s h d l  be applied 
~ r o  riita to tlw iu~~onl l t s  paicl ill I)\. tlics stoc~klioltlcr.;. Public Laws, 1927,  
vhap. 113,  st^. 1. :?l i ( c )  (18). 

111 C O I ~ ~ I ~ Y I / I O I ~  ( ' o t ~ t ~ ~ i s s ~ o n  r .  - 1 1 ~ 1 r p l / ~ y ,  197 S. C'., 42) tllc Court CWI-  
itrucd this s t i~ tn tc~ a~lt l  t l (~ l a lw!  it to be valid. %he statute, i t  was said. 
lloca.; not i l o ~ ~ t r a ~ ( ' l ~ o  t h '  ( l w  l)roc(w claus(1 or indeed ally other clause 
of r l~c  Fetlt 1 . ~ 1  or of tlw Sta t r  Oollstitution; the stocklioldw is not denied 
tlw right of a l i e : ~ r i ~ ~ g  for tlicl reason that  h f o r e  e s e c u t i o ~ ~  may be issued 
he may appeal from the assessment to the Superior Court of the county 
I I I  \iliicli thc liquidation is pending and there litigale all matters, 
\~l~c>tl ier  of In\\ or of fact, rr.lniing to his liability on he asseasrnent. 
lIiy nppcal stay. cwcn~~t io l~  until fii~nl judgnlent is rentlcr~d.  I t  was cow 
c.lutl~tl tliat by this 11rocdure tlir ctockllolder is gircn full opportunity to 
I I O  hcard beforc his property call 1)cl :~ppropriatcd and that the assessment 
I. not n juclgnicnt in the sc'llse tlint it  cal1110t be attacked 

Tllc opinioll \ \ a s  wi t tc i i  11po11 thc :~~sullil)tioli that  3tockliolders arc 
l i l  tllc iior1~1~1 (.outl'ol of t l ~ ~ i l '  f:~cultics a~l t l  uor wit11 rdcrcmce to tlw 
~ w ~ t t i u g m q  of ";I h u u r : ~ ~  lliilid i n  r ~ l i n ~ . ' )  ' h i s  I)r\~ornes o b ~ i o u s  by 
~ ~ ~ f c r o ~ i c c  ill the o p i ~ ~ i o n  to the stoc+klioltlcr's right to pet tion the judge 
to  relicw his p o l ) (  rry of the licn l~ twl i l lg  settlenie~lt of questions raised 
1). the appcnl n11d to the notice of liability wit11 nliieh ilir stockholder 
I -  affected by : ~ n  adjutlication that the bauk has become insolvent aud 
Iy tllc filing of il copy of the assessn~cnt ill tllc office of the clerk. Thc  
 resent ease tlocs llot rest on this assuniption. T. E. Holding did not 
appeal from the asscesmel~t; when it was made lie was without rnel~tal 
vapacity; he ma- in n hospital for twntmcnt ; he had no gl ardian. 
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The  rule is substantially uniform that  a judgnielit ag:iinst an  insanc. 
person not previously tlcclared i n s a ~ ~ e  is not 1 oitl but roiclable and that 
it will generally bc sust~linecl n11e11 col1atcr:~lly attackctl. Otlorrz v.  Rid-  
dick, 10-1 N. C'., 51.3; C'raddocZ I.. I l r~n ldey ,  177  S. (2.. 125; Bank u 
D u l ~ r ,  187 X .  C., 386; Clark 1 . .  I IOIWPI ,  199 S. C., 703 ;  Wadford v 
Gilleft?. 193 3. ('.. -113. Rut  in sucsli ail irirta~tcc rcllitf ltlav be :I(]- 

rr~inisteretl when sought 21s hcttieen tlic 11artic.s by motion ill the c.ause. 
or by an i r ~ t l r p e ~ ~ t l c ~ l t  action. I f  tlicre is a Illero scnlblancc of scrvicc. 
up011 a persoli of nonsanc mint1 and a jutlg~ilc~nt is  obtained againqt lri~ii 
"contrary to  the course and ~ ~ r a c t i c e  of tlic coiirt" it ntay be vacated oil 
the ground of irregularity. Rut  a judgnlcilt pi\ c 11 I\ itliout w-1 ire of 
original or* othcr timely procacsq al~rl  nitliout appcumicac in person or 1): 
attornc y is void, a 1 ~ 1  m:!y be $0 regarded nliencvcr ant1 w h e r w c ~  offcrr3tl. 
Dujfer ?;. Brunsojl. 188 S. C., 7159; C o n d ~ ~ g  1 . .  Cfhcshirc,  hs S. C., 375. 

I n  Corporiztiotl C'urnnlisaiot~ 1 % .  , l l ~ r t ~ p h ~ y ,  ,jup,u, it  n a i  11cltl tliiit a11 
asswsnirnt cannot 1,s mad? against a stockholdrr ill an il~qolvc,tlt br,~~liin;: 
corporation without 11otic.c to him or nitliout an opportul~ity to be Iiearti 
as to the validity of the asscm~?cwt; and therein is poinrcd out tllc t'a- 

petlir~lcy of g i ~ i n g  actual r~otice of :I purpose to levy the acwwncnts 
I f  these safegnards :ire requirctl for the protection of persons of 

sound i~iirid, a fo~ l io r i  are tiles cxs*c~ltial to the protection of those ~ v h o  
by reason of tlisord(wt1 mc~l ta l  rol~clition arc> unal~lc to protecat th(311i 
,el\ eq. AS to thci i~lotle of service :!11:11ogy may he fouiitl in tlicd statutor) -. 

nwthod of s t w i ~ t g  a suinnlotts. I f  thc, :~c+ion is ng:lilist a pweoii jutlici- 
:illy tlerlared to bc of unsou~itl mi~lt l  or incapable of cwiltlucti~~g his O W I I  

affairs for vlioit~ ir. conirnittsc or guardian has been :~ppoilitctl a caop\ 
of the summolls iiiuit be dc l ive id  to the comrnittcc~ or guardian and to 
the t lefe~ldal~t  1)~l'li~ll~11y. c. S., 483(3). If the declared i~~coll ipctc~lt  
llas 110 rommittcc or guartliaii serriccl of notic? 1 t 1 ~  be niade upon hiill 
persoi~ally or the notice may be returrletl ~vitliout actual servlce nit11 
r l ~ e  cl~tlorsemcl!~t rccjuird by t h  statute v h e ~ i  servicc cannot he n1at11 
without the danger of illjury to llini; but in no crciit should final judg- 
ment be renclerctl against him without n & ~ u a t c  notice to his corn 
mittee, or to hi, gclicral or tcstame~itary guardian, or  to a guartlian 
ad lirenl duly appointed by the court. 111 this case T. E. IIoldiiig wn* 
not affected b r  constructire noticc and of actual or ~ c r s o n a l  notiec 
upon him or his rcprescntatiw t h c ~ c  is 1 l~ i t11~r  B C I I ~ ~ ~ ~ I I C C  1101' color 
,Jutlgmcnt 

Affirmed. 
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A .  D. BURROWES, RECEIVER OF THE COMMERCIAT, NATIONAT, BANK O F  
RAI.$:IGH, v. D. P. FRAKRS, MARGARET SMITH 'FERRY, EIJBA- 
HETI-I SMITH, F, T,. TERRY, GUARDIAN AD LITEM OF RELLIE SMITH, 
ASD ROBERT Y. SMITH, JR., INFANTS. 

(Filed 22 November, 1933.) 

Wills F d-Where devisre makes  elrction t h e  land passes under  t h e  will 
unaffected by devisee's dccd evidencing such election. 

Where a devisee under a will is put to her election to take the land 
devised and relinquish to her cotenant her title as  tenant in common in 
other la i~ds,  and the devisee elects to take the lnnd dev sed, and 8s evi- 
dencing her intent to so elect, esecutes a quit-claim deed to ller cotenant 
and the husband of the cotenant, the cotenant takes tht. whole tract of 
land in fee under the n i  1 not\~ithstanding the language of the quit-c.aim 
deed to her and her husband, and not as  a tenant by the entireties, and 
where, upon her death intestate, the lands are partitioned amoug her 
children as  her heirs a t  law, they take the lands allotted to them in fee 
subject to tlie life estate of the l~usband, and free from any disposition 
of the lnutls the husband may seek to make by \\ill. 

- 1 r r ~ a ~  by defci~d:crits f r o m  f I aw i s ,  J., a t  September Term, 1933, of 
\VAI;E. ,Iffirmctl. 

r 1 l h i s  is  : I I I  :1ctio11 for  t l ~ c  hl),~(aific' perfori~iance of a contract  by  which 
ttit, d r f m t l : ~ l ~ t .  I ) .  1'. I:r:l~iks, agrcwl, ill writiilg, to  purchase of the 
plaintiff two t ~ a c t s  of 111114 s i tuatc  i n  Walrr County, m d  d e s c r i b d  ill 
rhc. c,on~plaiut. 'The hair1 d d ' c ~ d a i l t  c!ccliue:l to  accept thc. deed tendered 
to him by thr) j)lnii~titY, w~!d to p a .  tlic contract pr ice fo r  said land, on  
l ~ i s  cori twtion tlint tlu, p l~r i i~ t i f f  is not tlie ownrr  ill fee of one of said 
tracts. H e  conte~idwl tha t  tlic d c f c i i d a n t ~  other  t h a n  himself a r e  the  
owncrs i n  fctb ~ i n i p l c  of saitl tract,  subjcct to the 1:fe (s tates  of tlieil. 
mother, Mat t ic  LL Smit l i  n11c1 their  fa ther ,  Robert T. Smi th .  

Tlie action was tricd 011 a statcinent of facts  arreetl .  On these facts  
L 

rlw cour t  was of opinion t h a t  plaintiff i s  the o \ n c r  i n  fee simple of 
110th t l ~ c  t racts  of land tleacrib~tl i n  the coniplaint, and tliat the  deed 
tendered to the defendant, D. P. Franks ,  by the p la i~ i t i f f ,  is sufficient t o  
~ o i i r r y  ant1 doc.; c o ~ ~ v c y  h t l i  said t racts  to tlie wid clcfcndant i n  fec 
.;imple. 

It \ \ a s  adjudged t h a t  tlie plai~l t i f f  recover of the de'endant, I). P. 
Franks, t h e  sum of $1,330, the  alliount due on the  pulchase price of 
~ h o  two tracts  of lnnd tlrscribcd i n  the coniplaint, and  t h a t  plaintiff 
has  a lien on said t racts  of land f o r  the  payment  of said sum. T h e  
rlcfe~ldants n p p t ~ n l ( ~ 1  f r o m  t h e  jutlpnient to  the Supreme Court.  

Briggs Le. Tt'esf for plninfiji'. 
Gatling & X o ~ r i s  f o ~  defendant, D. 1'. F ~ n n k s .  
.J. E. Peai~son for o ther  clrfrndanfs. 



X. C.] FALL TERM,  1933. 457 

COXNOR, J. On 9 October, 1868, Simeon J .  Utley and his  wife. 
Martha Ann Utley, eswutrtl a tlecd by nliich in corisideration of their 
natural love and affection for him, t h y  colireyed to  their son, Brnnett 
Utley, in fee simplc, a tract of land situate 111 \Yak? C'ounty, and con- 
taining 138 acres, more or less. This  deed n a s  duly rwor(1~d in tht. 
office of the register of deeds of Wake County. Henntjtt Utley, the 
grahtee in said deed died some time prior to  1.990. iiitestatr, : ~ n d  leaving 
as his only heirs a t  lam hiq sisters, ,\nna Lnlon ,\tlamq, wife of Georgcl 
B. Adams, and Susan F. Harris ,  wife of -1:rron 1,. Har r i i .  Upon thts 
death of their brother, his sistcm criteretl into p o s ~ e 4 o t l  of the said 
tract of land, as tellants in conmoil, and remaiilccl in posoeqsion as sucl~  
until some time after the death of their father, Sinlcon J .  I-tley. 

Simeon J. Utley died during the year 1880. H e  k f t  a last will anti 
testament, which n a s  duly probated and recortlctl in the office of the 
clerk of the Supcrior Court of Wake County. By this will he devised 
to his daughter Susan F. Har r i s  a ccrtain trart  of laiitl situate in Wake 
County, containing i d  acres, more or less, which hc owned iri fee simpl(8 
a t  his death. H e  also devised to his daughter, A\nna Lnlon Xtiams, a 
certain tract of land situate in Wake County, containing 104 acres, 
more or less, reciting in said will that  this d e ~ i s e  was made to his said 
daughter "for and in consideration of the transfer of her interest in the 
real estate of Bennett R .  Utley, deceased, to the, bait1 Suban F. Har r i s  
and her heirs." Both the said Susan F. Harr is  and the said . h n a  La1011 
Adams entered into possession, under said will. of thp t r : t r t~  of land 
devised to  them respectively, therein. 

On 13 November, 1580, Gcorge B. Atlarns aiitl his wife, -\ima la lor^ 
Adams, executed a deed by which for and in conqitleratioii of the dcvisc 
to the said Arina Lalori M a n i s  of the 104-acw tract to her by hcr 
father, Simeon J .  Utley, they quitclaipetl to "Aaron L. Harr is  and hi. 
wife, Susan F. Harr is  and their heirs," all the right, titlr,  interest an({ 
estate of Anna Lalon -itlams in arid to the tract of I m d  nhlcll descended 
to her and to the said Susan F. Harris ,  as hcirs at law of Beinlett Utley. 
This  deed was duly recordctl in the office of t h r  rc3giqtcr of deeds of 
Wake County. 

Susan F. Harr is  died intestate during the year l h 9 S .  lea\ ing surviving 
her husband, Aaron L. Harriq, arid her children: (1)  hfattle -I., who 
married Robert P. Smi th ;  (2)  I-Icttie V., ~ i h o  niarricd Junius  H. 
Smi th ;  and ( 3 )  ,4nn, who married L. L). Stephellson. 'The chiltlre~i 
of the said Susan F. Harr is  thereaftrr causetl the laiitls which had 
descended to them as her heirs a t  law, including the 138-acre tract to 
be duly partitioned among them. The  share allotted to Xat t ic  A. Smith. 
wife of Robert Y. Smith, i n  said partition, i nc lud~d  the youthern half 
of the 138-acre tract. 
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.iaron L. 1I;lrris burvi\.cd his ~ i f ( ~ ,  Susaii F. lInrris ,  and died ill 
1916. H e  lcft a last will and testamelit, n l ~ i c * l ~  was duly probatcd aud 
recorded ill tlic office of the clerk of the Sul~er ior  C'nurt of Wake County. 
[ten1 3 of snid will i~ as follows: 

I tem 3. N y  t rar t  of land containing 138 acres, siturtte irt I'anther 
l-iranch To~vnsliip, Wake County, ill said State which was conveyed 
to me and my I\ if'e, S u w i ~  F. Harris ,  jointly by George B. Adnnis alld 
\vife, Anna Lnlon Aldar~is, by tleed rccorded in the office of the register 
of deeds of Wakc County in Book 64, page l G 1 ,  I desi .e divided into 
two equal parcels by a line runn i i~g  due east and west lirection. The  
southern half of said tract, 69 acres, less two acres, d e v i s d  to  Hettie V. 
Smith, I give :iild devise to my  daughter illattic -1. Smith, the wife of 
R. Y. Smitli, tiuriug t h t ~  term of her natural  life, and if she should dic~ 
before the death of her husband, then to her husband R. P. Smith 
(luring his i~a tu ra l  life, and after the drat11 of both tlie mid Matt ie A. 
Snlitll and her llusband, R. Y. Smith, I give and tlevise said tract of 
land to the cllildrc~~r of 111g said daughter, Slattie .\. Smith, and their 
heirs." 

0 1 1  16  Scptcnil)t'r, 1969, the slleriff of Wake County executed a deed 
by which he  conveyed to the Comniercial National Bank of Raleigh, in 
,atisfaction of a u  execution in his linntls issued upon a judgment against 
Robcrt Y. Sniitli and his wife, Matt ie ,i. Smitli, all thvir right, title, 
~nterest  ailti estate in ant1 to the southern half of the 139-acre tract of 
la~ltl abovc referred to. Tlic~ plaintiff, as receiver of tl c Cornnlcrcial 
Sational  B a l k  of Raleigh, has contracted to sell and convey to the 
defendant, I). P. Franks, in fee siniple, the said soutliern half of the 
,aid 13s-acre tract of land, a i d  has tendercd to said defendant a deed 
111 1)wfornianct~ of his contract. Thc said defendant has declined to 
accept said tleed ant1 to pay the. an~oun t  due as purchase money for said 
tract of laud, 011 tlie ground that plaintiff i s  ]lot the owne. in fee simple 
of the said tract of land. At the trial in the Superior Court, it was 
ordered, adjudged and decreed that  plaintiff is the ownel, in fee simple 
of said tract of land, and that  he recover of the defendant, I>. P. Franks  
the ~ m o u u t  due by him a.; the purchase monry for the 1 m l s  described 
in the complaint. 

At the cleat11 of Susan F. Harr is  in 1898, the 138-acre tract of land, 
which she then owned in fee simple, descended to her children, as her 
heirs a t  l ax ,  subject, of course, to the life estate of her husband, 12ar.011 
F. Harris ,  who survivtd her, and died in 191G. The quit-claim deed 
executed by Gwrgc  11. Adams and his wife, Anna Lalon ,\.dams in 1880, 
did not create an  estate by the entireties in the said Susan F. Har r i s  and 
her husband, Baron F. Harris ,  notwithstanding its l nngu~ge .  The only 
purpose ant1 effect of thiq deed was to cridcnce the election of .lnna 
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Lalon ,2dains to  take tlic l a r d  tle\jsctl t o  her  by  Iier father ,  S i m o n  J .  
Ctley, by h i s  last v i l l  :~nt l  tcstanient, subject to the provision of saitl 
mill, wi th  respect to  her  interest i n  the  138-atare tract,  ill which s h t ~  
then owned a n  undivided onc-half interest, as  a n  heir  a t  l aw of hcr 
brother, Bennet t  Utlry,  deceased. A s  required lj,v saitl 11 ill. clectctl 
to  t ransfer  her  interest i n  saitl lalid to  her  sister m t l  cottJliant, S u s a n  F. 
Harr i s ,  and  her  heirs.  S u s a n  F. H a i ~ i s  thereby became the owner 111 

fee of t h e  ent i re  t ract  of land. H e r  husbautl, -1aron F. H a r r i s ,  although 
iianled i n  the  quit-claim tlccd, ,jointly with h i s  wife, ;tcqnircd n o  right.  
title, interest o r  e i t a tc  i n  said Iaritl under  or by vir tue of said tleed, vhic.11 
he could devise by his  last will mid testament i n  t lc~ogat ion of the  titlil 
of the  heirs  a t  l aw of Susan  F. Harr i s .  

I11 Gawis v. l ' r ipp,  192  N. C., 211, 134 S. E., 461, it is  sa id :  " l t  i. 
one of the  essentials of t h e  peculiar cst:tte by  e n t i r r h c s  sonietimes en- 
joyed by  husband a n d  v i f e ,  t h a t  t h e  spouscs be jointly entitled a s  well : I >  

jointly named. i n  t h c  deed. IIellce if the  wife  aloilt> hc entitled to  a 
conveyaricr, a n d  i t  is made  to her  a n d  her  hushand jointly, the  la t ter  
will not be allowed to re ta in  the v h o l e  by sur r i ro rsh ip .  A\utl i t  matter,. 
not if the  conveyance is  so mad(. a t  her  request, because being a marrietl 
woman slic is prcsumed to IJRI  tx acted under  the  i w w i o n  of her  hus- 
band." 

T h i s  pr inciple  wliich is  well settled a s  the  law, ib applicable i n  t h ~  
instant  case. T h t m  n a s  no e r ror  in t h c  t r ia l  of the action, ;tnd t l ~ ~  
judgment is  

Affirmed. 

W. 3'. GREENE v. E. L. CAIIROLT, A N D  J. E. c A m t o r , r , .  TRADING A& 

ROXIE THEATRE. 

(Filed 22 November, 1933.) 

1. Evidence H e-Testimony by defendant's cn1p1ojc.e as to atlmission of 
party under whom plaintiff claims held inconlpctent as hearsay. 

In an action by the assiqnce of a lease against the lesqor to recover 
c e ~ t a i n  laml~s and equipment used in a movirlq picture theatre, the ns- 
signee claimed title hy  purchase from the lessee, and the lessor c'airned 
that the lamps had been suhstitutcd for the oriqinnl fixtures by the 
lessee and that by agreement title tlleleto renlail~ed in the lessor: Ilcld.  
testimony of a former em~lloyee of the lessor as  to a conrersation bctwee~l 
the lessor and the lessee in nhich the lessee admitted titlr in the lessor 
is incompetent as  hearsay, and mas properly escludetl. 

2. Evidence B a-Where plaintiff makes out prima facie case the burden 
of going forward with the evidence shifts to defendant. 

The burden is on plaintiff seeking to recover certain articles of per- 
sonal property to prore his title, but where lie has made out a prima facie 
vase of o n . n ~ r s h i ] ~  117 cllo~vin". his ] ~ I I T C ~ I ~ F C  of t h ~  property from a third 
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person, the burclen of going forward with the evidence shifts to defendant 
to show tlie particular facts upon nhicli lie bases his cltiim of title, and 
n~ider tlie facts of tliis case the court's use of the expression the "burden 
shifts" to tlie defendant is held not prejudicial, the court charging that 
the burden of the issue was on plaintiff. 

8. Estoppel C a-Owner failing to  assert title undcr circumstances call- 
ing for such assertion is estopped as  against subsequent purchaser. 

Where a lessee of a moving picture theatre, the plaintiW in the action, 
claims title to certain perscnal property as purchaser from a former 
lessee, evidence trndiug to show that he had told the lessor of the theatre, 
tlie defendant, that lie was going to purchase the prc perty from the former 
lessee, cstablislies a sitnation calling for an assertion of title thereto by 
the lessor, if any lie l~as ,  and his failure to do so will estop him from 
clainling the lroperty after the plaintiff has 1)ouglit the ploperty and paid 
for it, and the evidence in this case is held to support the trial court's 
instruction on tliis aspect of the caw. 

S ' r a c ~ ,  C. J., dissents. 

- ~ T E A I ,  by tlefei~daiits from l i a r d i n g ,  J., and a jury, at August Term, 
1933, of GASTOK. X o  error. 

Since tlic bcgiimiiig of this action J. R .  (J. E.) Carroll, one of the 
tlrfendants, has died, and E. L. Carroll has been duly arpointed as ad- 
ministrator of liis estate and made party defendant to this action. 

This was t i  civil action, brought by plaintiff against defendants to 
recover certain personal property and the ancillary remedy of claim anti 
tlclivery was taken out. 

Plaintiff c.ontent1s in his complaint that  lie was the owtier of certain 
lights know11 as Strong Lamps (and a store, which having boen deliv- 
ered, was not in controversy) claiming to have purchased them from one 
Ueani, who was a lessee of the defendants of a picture theatre in 
Bessemer City. That  after a fire in the picture theatre canceling the 
lease in accordance with its terms, the plaintiff demanded to hare  the 
lights turned over to him, and defendants refused. T h e  plaintiff based 
his claim to the property on his purchase from Beam, alleging that  
the lights were never the property of the Irssors, the defendants, not 
heing included in the lease. 

The  defendants contcnd in  their answer that  the l i g ~ t s  were their 
property, having bwn substituted by agreement with Beam for the 
lights that  were in  ant1 part  of the equipment of the picture theatre 
when leased by said T3c:1m, and that  the defendants liatl never parted 
title to the  samc, citlwr to Beam or to Greene. There mas evidence to 
sustain the co~~tent ions  of the plaintiff and defendants. 

The  issues subn~it ted to the jury and their answers tl ereto, were as 
f0110Wd : 
"1. Is  the plaintiff the owner of arid entitled to the po~sessioii of the 

property described in  the complaint ? Answer : Yes. 
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8. Does the defendant wrongfullp ~vitlihold possessio~r of the same 
from the nlaintiff ? 311sw~r : Yes. 

3. What  was the value of the property a t  the time of the commencP- 
inent of this action ? Answer : $600.00. 

4. What  damage, if any, is l~laiutiff ~u t i t l cd  to recoler of the defend- 
:mts by reason of the ~ r rongfu l  d~ tcn t ion  of the property described in the 
(,omplaint? Arisncr : 6 l)cr cent fro111 the datc of thc iswing of the sum- 
mons in this case a n w f r e d  by tlic judge as  a mattpr of law based on 
tlir jury's almver of first, secor~cl and thild issues." 

'rhe court belon- re~itlcretl iudgmrnt on the verdict. 'The defendants . > 

iuade numerous exceptions a11i1 assignments of error ant1 appealed to tht. 
Supreme Court. The neccssarv facts and mxtcrial esccptions and assigu- 
,&ts of error will b~ set forth ill tlic opii~ioii. 

,John A. Wilkirls for p l a i n t i t .  
3. J .  D u r h a m  for dcfrnt lnnfn .  

CILARICSOS, J .  Plaintiff, W. T. Greei~e, testified in pa r t :  "Operated 
the Roxie Tlieatrrl at Dessemer City, K. C., leasing it from Ennis Benni 
of Shelby, K. C., l)urcliasilig from Beam tn-o Strong lamps a 1 ~ 1  rectifiers, 
nhicli x\erc ill the  tlieatrr at Bchsstiner City, paging Mr. I3cam one thou- 
~ a ~ l t l  dollar3 for thcm. They are not connected with the nlschine. Hail 
czonversatiorl u i t h  Mr.  13eani in prrseiice of defendant, E. L. Carroll. 
( B y  the Court : Jus t  state vha t  you said ant1 n h a t  they said.) W e  nent  
r7vt.r there and told N r .  Carroll that J liutl l~urchasctl the property. (Bj- 
the Court:  Wlio (lo you mean by 'ne ' l )  N r .  Hcmi  and Mr. P lu i im~cr  
'i11d I. We nent  to Bessemer City and saw Mr. Carroll thcre, Mr. E. L. 
('arroll, aiid 1 told him that  I had bought tl1r7se Strong lamps and stow. 
and I was going to operate the thcatre m d  he said it n a s  agreeable to 
him. (The  Cour t :  Who is 'he7?) Mr. Carroll said it was agreeable with 
him--that all lic \ws  looking for n a s  the relit from t h ~  building. Mr.  
Carroll did not iiidicatc that  he had claim on the lamps, and I did riot 
Iillor~ he had a claim on thcm. Did riot know that  Mr. Bcam was liable 
to Mr. Carroll for them. Carroll did not indicate Beam was liable for 
them to him. . . . I asked X r .  Carroll if he nould charge me any- 
tiling to leave the lamps in the building, and he told mc lle might want 
to buy them from me if he fixed u p  the thcatre, and i t  \\auld be all 
right for  me to leave them. I demanded the lamps afterwards and he 
told me I could not m o w  them. That  w i s  my first intimation that  hc 
rlaimed them. He allowed me to move no equipment. Said that  X r .  
Ream owed his rent and he did not want to turn the lamps loose until 
rent was paid. I took claim and delivery for the property." 

The defendant E. L. Carroll testified, in pa r t :  "My equipment mas 
complete with lights a t  time I leased to Mr.  Ream, and N r .  Beam by 
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agreement with me exchanged my  light for the Strong lamps. Thc 
Strong lamps and rectifiers substituted tlie lights I: h ~ d .  Mr. Beam 
traded my  lights for the Strolig larnps. I never sold to Mr. Beam or to  
Mr.  Grerne, m y  lighting equipinent, antl they have nevw tendered me 
my lights back. Mr.  Beam and I agreed that h r  rnight swap the lamps. 
and the lamps he got were to he ~uhsti tuted for nlinc. .I fire happened 
after about three months." 

D. H. Payne testified: "Oprmtetl thc Rosic 'Pheatw b3th before antl 
after the fire for 3Ir. Carroll and his brother. Q. Stat(> ivhether or not 
you haye heard Mr.  Ream nlalie any qtaten~eiit v i t h  respeclt to  the title 
of Mr. Carroll and his brother or Mr. Grecnc. (Objection by plaintiff; 
sustained, exception.) ( I f  allowed to answer, Mr.  Payne would h a w  
said 'Yes.') Q. Whose (lamps) did he say they were? (Objection b j  
plaintiff; sustained, exception.) ( I f  allo~wcl to  answer M i .  Payne would 
have said 'Mr. Carroll.') I was operatilig the thcatre before the least, 
and i t  had Mazda lights, which werc the usual lights a t  that  time. 
After the fire t l~c re  were Strong lamps t l~ere,  the Mazda 1 Imps had bceu 
removed. I t  would not have been a cornpletc picture machine without 
lights. (Cross-examination) : The lamps were attached to the machincs 
with two rods runnirig through the frame." Def(wdant offers subpwn:~ 
for Mr. Beaiu. I t  is endorsed "not to 1x2 fou~id." 

We do not think the exceptions ailti awignrnc~nts of csrror can bca 
sustained. 

111 10 R. C. Z., part  see. 133, 1). 95h, thc follo\\ing l~rinciple is  laid 
dowi  : "Hearsay denotes that  kind of e ~ i d c n c c  \vliich doe.; not derive it:: 
value solely from the credit to be given to the xituers himself, but rests 
also, in part, on the veracity and con~peteiicy of some other person. Such 
evidence is generally inadmissible to p r o w  or dic;pove a material fact 
involved in the issuc between tlie partics. The reason for this rule of 
exclusion is that  hearsay is not subject to thc ordinary tefts  required b ~ -  
law for ascertaining its truth, thc author of the statements not being 
exposed to cross-csnmination in tlic p r e w l t ~ ~  of a court of justice, antl 
not speaking u idc r  t l ~ e  pcii;!l >n~lction of all oatli, there being no oppor- 
tunity to investigate his c11ar:wter ailtl mot;ve~,  aid his deportment not 
Lcing subject to obser\-ation." S. C. IIamlbook of Evider~ce (Lockhart- 
Ruckcr, 211 ctl., 19.11), scc. 138; 1 . .  / , n w i f o ~ ,  101 N. C., 210; S. 1%.  

Green, 193 3.  C:., 302 ; 8. 1 ' .  lZlnXrnry, 194 K. C., 651: E'. v. Simmons. 
10s  N. C., 599. 

There arc  esceptiow to tlie geiirwl hearsay rule that it is unnecessar) 
to cliscuss, as wc do iiot think this ~ O I I I C S  under any exception. I11 fact, 
the lewrned rounse1 for d~f rnda l l t  citrs no authority to  support his  con- 
tention that  this hearsay cvidei~ce is admissible. 

The  defendants contend that  the charge on the bur(lm of proof wah 
erroneous. WP think not, under the facts and circumstances of the  caw. 



The  plaintiff contended that  he was the owner of the property a i d  
11:ld purchased it from Beam. The defciidants dcnicd this, a d  contended 
that they were thc o\wers and that  they l ~ a d  certain lamps and that 
they and Ream agreed that he might "swap" the lamps, and the l a m p  
l i t .  received wrrrl to he substituted for theirs. The charge of the court 
on this aspect, was: "The court charges you, gentlemen, if you shall 
find by the grc>ater weight of the rvidencc, the burdell bring 011 the 
plaintiff, that  h r  bought this property from Beam and paid him for it 
and nothing else. appearing, t l ~ e  plaintiff becarne tlic owner of it.  That  
would make it n prima facie ease of olvnrrship, and nothing else appcar- 
i~lg,  plaintiff, G r e e ~ i ~ ,  the11 I)ecanle tlle onr,ner of the property. H e  bought 
it from Beam. Then the burdcn shifts to  the defend:ults and if the 
clefendants hare  satisfied you tliat t l ~ e r e  w ~ s  an  agreeme~it between Beam 
and the defendalits that Beam sl~ould be permitted to  take the hlazda 
lanlps over to Charlotte and sn-ap then1 off a l ~ d  get othcr lamps and put 
in the place, ancl the new lamps slioultl be substituted for the old lamps. 
then the court charges you that  Beam had no title. Even though 11e 
 aid a t h o u s a ~ ~ d  tlollars for it. The burden is  on defendants to satisfy 
YOU there was sl~cli agreement. . . . The burdci~  is on the plaintiff 
to satisfy you tliat hc is the owner of the property, and if he has so 
-atisfied you by t l ~ c  greater weight of the evidence, you will answer tlw 
issue 'Yes.' I f  he  has failed to so satisfy you, you mill a l ~ s ~ v e r  i t  'No.' " 

111 S p ~ u s  71. H a n L ,  185 S. C., 524 (530-1)) we find the following: 
"Ordinarily, the burtleu of proof is on tllu plaintiff, for 11c usually has 
the burden of the issue. Especially is this so ~vlicre the defendant 
.imply traverses the allryptioils of the complaint u ide r  a general dciiial, 
or wl~ere  lle uidcrtakes to establish facts and circumstai~ces, not by way 
of confession and avoidance, but in tlcliial of the allegations up011 wliicli 
~'laintiff sceks to recover. Chamberlayne Ev., secs. 944 and 947. But  in 
many cases the burden of 1)roof is on the defendant, either as to the 
11 bole case, or on some of the issues properly joillcd. I I c  has the bnrden 
of' establisl~ing all affirmative tlefcnses, whether they relate to the whole 
rase or onlv to certain issues in the case. As  to such defetises. he is the 
;letor, and hence he must establish his allegations in such lnatters by the 
*iune degree of proof as would be required if he were plaintiff in an  
illdependent action. This is not a shiftiug of the burdei~  of proof; it  
simply means that each party must establish his own case. Austin v. 
R. R., 187 K. C., 7 ;  P a g e  v. J l f g .  C'o., 180 N. C., 330; Sitepard u. 

7'el.  Co., 143 N. C., 244." S. C. Handbook of Evidence, s u p r a ,  see. 224. 
The use of the expression the "burden shifts" i n  the charge is not - 
prejudicial, the charge meant that  each party must establish his own 
vase. Under the facts and circumstances of this case, we do not think 
the charge prejudicial. The court charged tllc jury as follo~vs : "If you 
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find that  Greene, before he went into possession or paid any money for 
it, or consummated the contract, went to see Carroll altd told him h r  
was about to buy this property and also the theatre-to sublet it-and 
Carroll said i t  was agreeable to him, that  all he mantctl was his  rent. 
and Carroll sat up, knowing he was the owner of the property by the 
fact of substitution, and let Greene go ahead and buy from Beam, then 
Carroll is estopped to deny title. Because if Carroll owned those lamps 
by virtue of the contract of substitution and Greene came to him and 
told him he was buying those lamps outright from Beain, i t  was then 
his duty to speak u p  and say Beam didn't own them-that it belonged 
to him. I f  you buy, you do so a t  your own peril. I f  he was informed 
and Carroll sat u p  and didn't say a word about it, he is estopped. I f  
you find that  Greene actually purchased the property from Ream and 
the defendant made no claim of title." Winstcad v. Farmer, 193 N.  C.. 
405; Thomas v. Conyers, 198 N. C., 229 (234) ; 8. v. Willson, ante, 376. 

Defendants contend that  the charge, though correct as a legal proposi- 
tion, does not arise on the evidence of plaintiff. We cannot so hold. We, 
think the evidence is  susceptible of the view the court bellow took of it 
in the charge to the jury, a t  least i t  is not prejudicial. 

We think the motion of defendants for judgmcnt as of nonsuit a t  the 
close of all the evidence, C. S., 567, cannot be sustained. We see no 
error in the judgment, we think i t  is in accordance with the authorities. 
23 R. C. L., p. 911; C. S., 610; Tv~usL Co. 1%. Nayes, 191 N .  C., 542; 
Polson v. Strickland, 193 N. C., 299; IIawcll 1 . .  Tripp, 197 N.  C.. 
426, 428. 

The main question in this controversy was o m  of fact for  the  jury 
to determine. They have found for plaintiff, in law we find 

No error. 

STACY, C. J-., dissents. 

F. I. SUTTON, EXECUTOR OF MRS. W. R. LOFTIN,  DECEASED, '7. E. B. DAVIS 
A N D  H. STADIERI, SURETY. 

(Filed 22 November, 1933.) 

1. Supersedeas B &Where principal is discharged in hankrnptcy be- 
fore Anal judgment surety on stay bond is also discharged. 

The liability of a surety on a bond given in accordance with C. S., 
1526 to stay execution of a judgment of the justice of the peace pending 
appeal, C. S., 1525, attaches when or if final judgment is r~ndered against 
the principal, and where the principal has been relieved of liability by 
a discharge in bankru~tcy pending the appeal, plnintifYs claim being filed 
in the schedule in banltruptcy, no final judgment is rendered, ngninst the 
principal, and the surety may not be held liable on the stay bond. 



N. C.] FALL T E R M ,  1933. 465 

2. Same: Statutes B +Statute providing for liability of surety on stay 
bond upon discharge of principal in bankruptcy is prospective in 
effect. 

Chapter 251, Public La\w of 193.1, amending C. S., 1526, so as  to retain 
the 1iabi.ity of a surety on a stay baud upon appeal from a justice of the 
peace in the erent the principal is discharged ill bankruptcy pelldinq the 
a p ~ ~ a l ,  is prospective in effect and does 11ot apply to bonds esecuted llrior 
to its effect. As to \\hetller a statute would be va id which attempted 
to change the liability of a surety on boiltls executed prior to its passage. 
quare? 

3. Judgments G b--Jud,gnent rendered after term by consent of parties 
relates back to trial term. 

\Vhere, upcn the call of a case for trial ill the Superior Court on appeal 
from a magistrate's court, i t  is determined that the defendant hat1 bt-en 
discharged in b,ankru~)tcy pending the appeal, a l ~ d  it  is agreed by the 
parties that the questic8n of the liability of  the surety on defeudnnt's stay 
h.nd should be determined after the adjournn~e~rt  of the term, the judg- 
ment later rcuclerecl is nunc pro t u ~ c  ant1 re.ates back to the term a t  
\\llich the action \\-as called for trinl, and the 1iabi.ity of the surety on 
the stay boud is not affected by the fact that the eRectire date of a 
statute re.atillg to the sulety's liability in such cases intervenes between 
the trial term and the date judgment is actually rendered. 

,~PPE.AL by plaintiff f r o m  JIarris, .I., at 31:~~' Tei-nl, 1953, of LE,NOIH 
Affirmed. 

T h e  s t ipulat ions of counsel a r e  as  follo\$s: 
"1. T h a t  a f te r  the rendition by K. F. Eoscuc, justice of t h e  peace, ui 

judgment i n  this  action, ant1 pr ior  to the X a y  Term,  1933, of the  
Super ior  Cour t  of Leiioir C o u i ~ t y ,  E. I3. Davis  was adjudged a voluntary 
bankrupt  i n  tlie Lni ted  S ta tes  Distr ic t  Cour t  f o r  the Eas te rn  District 
of K o r t h  Carolina, and  had  received his  discharge i n  hanlrruptcy. 

2. T h a t  such dlschargc, nhicl i  n as eslilbitrd to  J u d g e  Har r i s ,  a s  set 
ou t  i n  h i s  judgment, was i n  al l  rcspcvts rcgular  i n  f o r m  a ~ i t l  effected 
the discharge of said bankrupt  as to his  dischargeable tlehtq. 

3. T h a t  the intlebtedriess d lcged  to be due Mrs.  Loft in  and evidenced 
by the said judgment  of I<. F. Foscue, justice of t h ~  pcace, was duly 
scheduled by the  bankrupt ,  aiid Mrs. Loftin, the  or iginal  plaintiff, had 
actual  knowledge and  notice of t h e  halilrruptcy procect l i~~gs.  

4. T h a t  this stipulation and  t h e  summons, judgment, nit11 uotice of 
appeal,  and  re tu rn  of appeal,  of I<. F. Foscur ,  J. P., application t o  
c l t rk  f o r  order  to s tay execution, and  order of the  clerk allowing bond 
t o  s tay execution, surety thereon, order of clerk s taging execut ioi~ a f te r  
bond given, order a t  F e b r u a r y  Term,  1933, making  F. I. Sutton execu- 
tor  of Mrs. W. R. Loftin, plaintiff hereiii, and  judgment of J u d g e  H a r r i s  
a t  M a y  Term,  1933, shall constitute the case oil appeal  herein." 

T h e  s t ipulat ion of counsel in  the addenda to record, a r e  as  follows: 
$'I. T h a t  th i s  cause mas ralendared for  t r i a l  a t  the  F e b r u a r y  Term,  
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1933, of tlie Suprrior Court of Lrnoir County, and upon being call(d 
for trial a jury Iras empaneled to t ry  the issues raised, but upon tllc~ 
~iefendant, Davis, esliibiting liis discharge in bankruptcv the caw -\v:1. 
ni t l idra~rl l  frorii tllc jury and Iieard by the judge at sail1 ternl. 

2. Tliat judgnltwt v a s  tendered by tlie defendants at the E'ebruar? 
Tcrm, 1033, in all rcspccts as set out in thc record csccpt that  t h s  
same was dated 'February Term, 1933,' i ~ ~ s t c a d  of 'Mn,i Tcrm, 1033.' 
:ls appears in the record. 

3. Tlint the judginent of tlie court was r .wrved by tllr court at tlic 
~cques t  of the plaintiff, and i t  was agreed by counsel for the plaintifl 
and c o n ~ m l  for tirfrntlants that  judgment might be signel  a t  some latcl 
date. 

4. That  the j u d g m e ~ ~ t  as set out in the record was sigl~ed a t  the J h y  
Tcrm, 1933, by tlie same judge who presided a t  said February Terni, 
1933. 

5 .  That  the voluntary petition in bankruptcy of E. U. Davis ww. 
filed on 12 January,  1032, and lie was adjudicated a brltkrupt on t11~ 
next day, 13 January ,  1932." 

Tlie judgment of the court below is as follows : 
**Tliis cause coniing on to be heard and being lieartl before llis HOII~I . .  

W. C. Harris ,  judge presiding, and it appeariup to the 1:ourt that  tlki. 
ivas nli action instituted by Mrs. W. R. Loftin against tlir defentlant. 
E. T3. Davis, for tlie recovery of the sum of $1:0.00, for rental allegc~tl 
to hnve been due by the defendant to the said Mrs. W. R. Loftill, an11 
fro111 a judgment rendered in said action in favor of tlie said Mrs. W. H. 
Loftin, the defeilclaut appealed to tlie Supcrior Court, an3  that  tlie said 
plaintiff, Mrs. W. R. Loftin, lias since the institution of this action, died. 
c ~ n d  F. I. Sutton qualified as csecutor of her rstnte auii is a part3 
plaintiff herein; and i t  furtlirr. :ippearing to tlie court up011 the call 
of this matter for trial a t  this term of court, up011 the appeal froru 
the judgment of the justice of the peace, that after the rtmlition of th(2 
judgnlent by the said justice of the peace, the defendant, 3:. I$. Davis. 
filed a peti t io~i in bankruptcy in the United States District Court for 
the Eastern District of North Carolina, and listed t h e r ~ i  1 the claim of 
the plaintiff herein against him as an  indebtedness, a d  that  thc ~ i ~ l  
~lcfentlant, E. B. Da l  is, lias been grantcd a gencral tliscliarge in balik- 
ruptcy by the snid United States District Court for the Els tern  Districi 
of xortli Carolina, and that the defentlant duly esllibited his tliscliargt~ 
in banliruptcy ill court upon the call of this case for tr is l  and plcacleti 
the same in bar of the plaintiff's riglit of recowry, and that  the said 
defendant by snid bankruptcy lias been fully and conipletply rli~cllarpc(l 
from any and nll liability to tlic plaintiff in this ai+tion. 
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I t  is  ]low, tliereforc, ordered, adjudged and decreed that  the plaintiff 
is not entitled to recover of tlie defendant in this action or the sureties 
on the bond giren by the defendant to stay execution, and that  said 
defendant, E. B. I)avis, and the sureties on his said stay bontl are dip- 
charged from any and all liability on account of tlie alleged indebtcdnes> 
due the plaintiff. 

I t  is further ordered that  this action be, and the same is hereby d i ~ -  
missed. T. (2. HARRIS, J u d g e  l'residing." 

The  only exception and assignment of error vaq to the jlidgment a L  
signed. 

CLAHKSOX, J. The question irlvolretl: Whethel. the surety on a bor~ti 
given 4 Buguqt, 1928, under C. S., 1526, upoil appcal from judgnienr 
rendered in justice's court to the Superior Court, iq relieved fronr 
liability by discliarge ill bankruptc j  of his priiic-ipal, obtailied nliile the 
appeal was still pending, and pleaded in bar of recoxrry at tlie timc. 
of tr ial  in the Superior Court 1 We think bo. 

C. S., 1525, provides for stay of execution on a p l ~ i ~ l .  C. S., 1526, is 
as follows: "The uncltrtaking shall be ill ~vri t ing,  exccuted by one or 
more sufficient sureties, to be al)provetl by t l ~ .  justice or clcrli nlaltirrg 
the order, to the effect that  if judgment bc rei~dcrccl against the ap- 
pellant, tlie sureties will pay the amount topvther with all costs t~marded 
against the appellant, and x111c11 judgment sliall be rendered againit 
the appellant, the appellate court sllall g i ~ e  judgment againat the said 
sureties." This  section TI as arncwtlecl by 1'1lbllc I,a\rs, 1033, chaptc.1 
251, which rcatls as  follows: "Scctioi~ 1. That  scction 152G of Consoli- 
dated Statutes be, and the smile is hereby, amended by adding a t  tlw 
end of said section, the following sciltencc: 'L1nd in  the went  that  wid 
defendant shall prlor to entry of tlie final judgment be adjudicated :i 

bankrupt, then and in that  event, the surety or sureties on said bontl 
shall remain bound as if they were codebtors with the defendant antl 
the plaintiff may continue the prosecution of the i d o l 1  againzt saitl 
sureties, as  if they vcre  codefeilclants in the cause.' Section 2. That  
all lams and clauses of l ans  in conflict with said amen(11nent are h e r e b ~  
repealed. Section 3. That  this ac8t h a l l  be in full force and effect fror~l 
and after its ratification. Ratified this 10 -1pri1, -1.1). 1933." 

It is admitted by plaintif3 that d e f e n d a ~ ~ t  Dnx iq pleaded his discharge 
in bankruptcy in bar of recox ery and that 1 1 ~  duly l is tal  among liii 
liabilities the judgment of hlrs. Loftin antl that  she had actual knowl- 
edge of the bankruptcy proceedings. It seem,  therefore, that the plain- 
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tiff, in ally went,  cannot recowr against the defendaut Davis, and 
the only question on this appeal is  ~ rhe the r  or not tht plaintiff can 
reeoler from the defendant Stadiein as surety on the boi~tl executrtl h. 
tlw defendant Davis. 

Wc think the decisioii in Laffoon v. Kernel., 138 IT. C , 281, tlecisivc 
of this contro~ersy.  I n  that decision, a t  p. 206, spealring to the subject. 
we find: "It vould secnl too clear for discussion that  i '  no judgment 
cdau be rcnclcred against the appellant because of a disclmrge in bank- 
r u p t ~ , ~ .  p e i ~ d i i ~ ~  the appeal, the coiitingciicy upon which t ie suretics arcA 
liablc call n e ~ c r  arisc. Fonfn ine  r .  ~T'cstbrooli.s, 63 S. C., 688. It i c  

mid by IT'aite, C ' .  J., i11 W o l f  I > .  S ' f im ,  09 U. S., 7 (8), The cases arr2 
numerous in n.liicli it  has been held :111(1 we think correctly, that  if oncb 
is bound as surety for another to pay any judgment that  may bc reli- 
(lered ill a specifid action, if thc judgment is defeated l ~ y  bankruptex 
of the person for whom the obligation is assumed, the surety will be 
released. The  obvious reason is that  the event has not happened 011 

which the liability of the surety was made to depend. Of this class of 
obligations arc  the ordinary bonds in attachment suits to dissolve an  
:~ttaclinient, appeal bond, and the lilrc.' . . . (p.  287.) We are of 
the opinion that  upon the exhibition of the certificate of discharge, 
unless the plaintiff had s l i o w ~  that  the debt was not sclleclulerl and unlc.s> 
lie had no notice of the proceeding in bankruptcy, the cou *t sliould l iar(  
dismissed the action." J I u w n y  I * .  Enss, 184 S. C., 3 1 8 ;  ;11d 'ormic.X , 
Crotis .  IDS S. C., 661. 

'rliis Court, in approving and dist ing~isl i ing tli(' l i ( ~ ! / o o ?  ( Y I S C ,  A L L ~ ) I Y L  

111 1lIli7'1.ay 1%.  Bass, s u p m ,  said, a t  p. 321 : ''111 L a ~ o o ~ z  s case, s u p a .  
the liability of the surety on tlie supersedeas i)oi~d had no becoine fixed 
and absolute nheu the principal named thereon obtained h s discharge in 
bankruptcy, and exhibited same to the court after plea 1;etting up the 
fac t ;  not so here. This, we apprehend, is  a vital and imporfant difference 
betueen the two cases. The  contingency upon which the surcties ill 
Lafj'oo7z's case, supra,  agreed to pay the jutlgrne~it never liappened- 
the discharge ill bankruptcy of the defendant ha\  ing destroyed plaintiff's 
~lebt  bcfore the liability of the sureties thereon became fixed i~r~cessarily 
worlied a dismissal of the action and a release of the sureties. l ' a y ~ c  .t.. 
Ible, 7 13ush. (Kg-.), 314; 2 Am. Rep., 316. But here tho contii~gency. 

upon which Mr. H. Nur ray  agreed to pay E:ISS' judgment, has happened. 
and his liability therefor has become fixed ant1 absolute; and this beforts 
any tliscliarge in bankruptcy relieriiig 13. Pittnian Bai-nes frorii i t 5  
payment. W. 11. Nur ray ,  therefore, a t  the present time, stauds in tlie 
position of a codebtor. Section 16 of tlie Eanlrrupt Act of 1 July,  1SDa 
(U. S. Comp. St .  sec. 96OO), which does not seem to h a r e  been amei~dcd 
or changed by suhequent legislation, reads as follon-s: 'The liability 
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of a person who is a codebtor with, o r  guaran tor ,  o r  i n  a n y  maliiit~r 
L surety for,  a I ~ a n k r u p t  slli111 not hc ;~ l te red  hy tllc d i sc l~argc  of c11ch 
bankrupt.' " 

Plaintiff i n  tlic brief says:  "Wc v o u l d  be lacking ill f rankness i f  
l i e  did not say we  th ink  the coiistruction of the  s tatute  ill the 1,aj)oon 
( m e  entirely too llarrow, as  t h a t  construction tends to defeat ra ther  
than  t o  accolnplisli the manifest purpose of the  statute, nliicll is to  
protect t h e  judgmeut creditor peiiding appeal  against the insolveiicy of 
the  judgment  debtor." W e  th ink  the  Latf-oon case x a s  well considered 
and ably n r i t t e n  by Justice 11. G. C o ~ n o l * ,  and supportrd by tlie weight 
of authorities. 

F r o m  the s t i ~ ~ u l a t i o n  of counsel, we th ink  a just construction is  tha t  
the judgmcnt  signed a t  M a y  Term,  1933, nns  by consent n u r ~  pro tunc. 
.md relates back to F e b r u a r y  Term,  1083, before t h e  ameliclmeiit of 
C. S., 1526, was ratified 1 0  Apri l ,  1933, and  therefore not applicablc 
to this  controversy. The amendruelit to  C. S., 1526, by  t h e  act of 1933, 
I S  prospective a i d  not retroactive. S ta tu tes  must  be construed as having 
ouly p r o \ p e c t i ~ e  operation unless retroslwctiw effect is  declarcd or  
~ l e c e s s a r i l ~  implied. A s h l e y  r .  B r o w n ,  198 S. C., 360. Statutes  a r e  pre- 
sumed to operate prospect i \ r ly  only. HitXs  u .  X e u r n e y ,  189 X. C., 316. 

T h e  defense of the s ta tu te  of l imitat ion being ronziclered ;I vested 
right,  ~ ~ h i c h  callriot be taken away by legislation, we s e t  110 good reason 
~ h y  t h e  same principle  is not applicable i n  tlic present case. Il'iihes Po. 
I . .  Fores t e r ,  204 S. C., 163. T h e  judglneiit of tllc court lwlow i +  

Affirmed. 

DEAN HAMi\lOKD ET AL. V. THE CITY O F  CHARLOTTE ET AL. 

(Filed 22 November, 1933.) 

1. Statutes C &Repeal by implication is not favored, and special statute 
will be upheld as exception to gelwral statute. 

The repeal of statutes by implication is not farored, and several statutes 
dealing \\it11 the same subject-matter nil1 be reconciled if possible by 
any renscnable construction, and a special statute in conflict with a later 
general statute will be co~isidered an escel~tion to the general statute 
and uyhe.d cn this theory unless the legislative intent to repeal the 
special statute is apparent. 

2. Schools and School Districts D a-Private law authorizing school com- 
missioners to fix budget not repealed by ch. 430, Public Laws, 1931. 

The provisions of chapter 31'2, Private Laws of 1907, authorizing the 
school commissioners of the city of Charlotte to employ aiid fix the 
salaries of teachers in its public schools a ~ i d  to adopt a school budget 
for the city, is not repealed by chapter 430, Public Laws of 1931, the 
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general statute dealing primarily with the six-months term of schoo!. 
:md its provisions requiring the school budget of a county or city to  be 
i~pproved by the State Board of Equalization, and establishing a method 
of making a school budget, etc., app'ying only to counties and cities 
receiving aid from the State for an estended term of school, and thr  
city of Charlotte not receiving such aid for a n  estendecl term during a 
school year, the budget of its school committee for such year is not 
;tbected by :i reduction in the schedule of salaries for its teachers 
ordered by the State Board of Equalization, where the city authorities 
refused to accept such reduction. The difference in the repealing clanst, 
of c1iaptc.r 562. Puhlic* Laws of 1933, is pointed out. 

API'EAI. by clcfelidnnts f r o m  I l i l l ,  Spccirrl .Jutlqe, a t  October T e r m .  
1933, of M E ~ K I . ~  srxo. 

T h i s  is a n  action to e~~forcdr thc collection of a t a s  1evit:d f o r  the  pay-  
~ricnt  of n p a r t  of t l i ~  salaries of tlic tcarhcrs  antl p r i n c i l d s  i n  t h e  ci ty  
scliovls of t h e  city of Cllilrlotte f o r  1932-1933, alid f o r  th3 ful l  payment 
of the  salaries withheld u ~ ~ t i l  i t  sliould be d e t c r n i i ~ ~ e d  mhetlier tlie amoullr 
represented by the  reduction made  by  t h e  S t a t e  Board  of Equal izat ion 
could be legally expentletl. T r i a l  by j n r y  v a s  ~ r a i r e c l  antl t h e  court 
found the  facts.  

T h e  school r o i n r u i s ~ i o ~ ~ c ~ r s  of the c i ty  of C l ~ i ~ r l o t t c  is  a corporatioli. 
By the char te r  of the city i t  is cmpo~vered t o  cstablisli a n d  maintail1 
one or  more lligli schools, to  purchase sites, providc buildings, ant1 
to employ principals  antl teachers a n d  to f is  the i r  salaries, subject t o  
the l imitat ion t h a t  t h e  compensation of teachers sliould not m a k e  new&- 
sa ry  the  levy of a n  annua l  t ax  i n  cxccss of th i r ty  cent.: on  the  hundretl- 
tlollar v a l u a t i o ~ ~  of l ~ r o p e r t y  a ~ ~ t l  ninety cents on the  poll. I t  i s  mad(% 
the d u t y  of the governing body of the ci ty  to levy a tax, subject to  thib 
limitation, f o r  t h e  support  a i ~ t l  n ~ a i n t r n a n c ~  of the  systcm of public 
~ h o o l s  i n  the  city. 

'l3ie school coin~i~issioilers tluly adopted t i  salary hc.1 etlulc f o r  t h ~ ~  
teachers to be en~ployed  i n  tlw 1)ublic schools of the  c i ty  f o r  1932-1933 
a i d  cmploycd the  princilmls ant1 teachrrs  fo r  t h e  yea.., fixing thcil 
5:rlaric.s ill wc.ortlalicr ~ v i t l ~  tlie scllrtlulc; and iiftcr n s ~ r t a i n i n g  t l ~ c ~  
; u i i o ~ u ~ t  availnhlt. f1-o111 the S t a t c  f o r  tllc ptlyn~c'nt of salal-ics f o r  tllc 
4 s - n l o n t i ~  teriil tlic sc-lion1 c*oll~~nisioncl'.; adoptctl a lmlpe t  of amoul~ tb  
to bc espcl~tlctl  f r o m  fulitls to  bc raised by tasa t ion  pursuan t  to thc  
vliartcr of thc  ci ty  f o r  the purpose of paying the  salaries, fising tht. 
suln to  be i ~ a i s c ~ l  :it a11 ilwount ~\:iicli, ntldctl to tlic Stilt,> f u n d  f o r  tht. 

with the srhetlulc. T h i s  Imtlgct n.ab alq)rowti hy the  p o ~ c ' r n i n g  body of 
the  city. 

T h e  budgcjt \$as  sent to  tlie S t a t e  Hoartl of Equalization, a n d  thi-  
bonrtl rctluccd the amoilnt proposed f o r  ins t rnc t io l~a l  se r r icm t o  t11, 
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cxstent of $35,032.25; whereupon the school cornmissioncrs adopted :I 

resolution refusing to reduce its budget and requested the governing body 
of the city to levy a scl~ool tax sufficient to provide for the budget as 
originally adopted. T o  provide for said budget as  originally adopted a 
t a s  of 25.75 cents on thc one hundred dollars of property n.as needed for 
the purpose of current expenses and capital outlay, and ir~clucled in 
rurrent  expellses was tlie item allotted for instructional services, which 
\\.odd be used in payment of the salaries of tlie plaintiffs as principals 
: I I ~  teachers. The  governing body of the city duly complied wit11 thr, 
lwolution of the school comnlissioners and levied a tax for school pur- 
poses in the amount requested by said school coniniissioners, said tax 
being sufficient ill an~oun t  to provide for the p q m e n t  of the salaries of 
the plaintiffs as teachers and principals in accordance with the schedul(. 
adopted by the school comlnissio~iers and in accordance with the salary 
vlhedule upon which the plaintiffs were cwployctl. The governing body 
of the city thereby approved the action of the board of school commis- 
qioners in refusi l~g to reduce its butlgct in tlw nxtnncr attempted by 
the. State B o n d  of Equalization. 

The plaintiffs duly complied with thc, terms of their elnploymer~t, 
'~tici in reliance thereon, worked the entire school year 1932-1933, and 
fully and completely discharged all tlir co~~tl i t ions mid obligatioi~s rcsting 
npon then1 by reasoli of said enlploylllcnt. 

Sotwithstnnding these facts the school cnomrnishners of the city h a w  
~efused to pay to the plaintiffs se~.eii m t l  one-half l)er wn t  of tlic salaries 
for the year 1932-1933, amounting in the aggregate to $35,032.25, being 
the amount by which the State Board of Equalization attempted to 
reduce the pa i t  of the budget adopted by t l ~ r c h o o l  comlnissiokrs of 
the city allocated to instructional services. 

The  defciidants has(. their refusal to pay the seven and a half per 
c.erit of the salaries of the plaintiff rctained on the uacertainty as to 
their legal rights to pay the snmr, and h a ~ e  expressed their intention 
in their allmrcr to ~.efusc to pay th(> same cJven after all the tnxcxs are 
caollected. 

The  court adjutlgcd that tlio plaintiffs are cmtitletl to the rclief prayed. 
The defendants csccpted rliltl appealed. 

Bridges  d: 017. fw cippellants. 
.Tohn dl. Robinson and l l un iev .  Jl. Jones  for appelleca. 

AUAMS, J .  The  power of the board of aldermen of the city of Char- 
lotte to levy an a1111ual tax for tlie maintenance of public schools in the 
city as well us that of the board of school comn~issioi~ers to employ 
tcachers and fix thcir salaric~s is rlcrirecl from a private act of the Gen- 
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era1 Assembly. Private Laws, 1907, chap. 342, sees. 197 199, and 206 
as amended. The nppellants secm to concede that  the judgment must 
bc affirmed unless the act eo~iferririg thiq power is  rc~pea!ed by chapter 
430 of the Public Lan-s of 1937. Thc  latter act providcs (sec. 31) 
that all laws and clnuscs of lav s in co11flic.t wit11 it,  to thc extent of such 
conflict olily, are rrpcalctl and that if any section, pa .t, paragraph. 
sentence, or clause be declared uucolistitutional or invalid the validity of 
any remaining part of tlic act shall no t  be afiected. The  public act con- 
tains 110 exlrrss rqwa l  of the p r i ~ a t c  act untlcr which the defendant- 
have proccedecl and tliffcrs in this respect from the repczling clause ill 
rhapter 562 of the Public Lnws of 1988, which includes all Public, 
Public-Local, and Private Laws. 

I t  is a scttlcrl pri~iciple, subjrct to excrptions, tllat where a public 
or general an(l a private or special statute, rrlatcx to the same subject 
iilid the t n o  are essentially inconsistent the sl~clcial s tatutr  shall prevail 
on the theory that it is an exceptiou to the former. Bramham v. Durham, 
171 IT. C., 196; Ranlzin u. Gasfon  Co., 173 K. C., 653; Wilsonv. Comrs., 
183 K. C., 6 3 8 ;  J l o n f ~ i f h  v. Comrs., 195 S. C., 71. A l ocd  statute en- 
acted for a particular 111unic2il)ality is ucually treated as an  exceptior~ 
intentlrcl for  t h r  benefit of the muni~ipal i ty .  Felntel 2.. Comrs., 186 
X. C., 231; Black on lntcrpretat ion of Laws, 117. I t  is  t rue tha t  thr  
legislative i l ~ t r n t  must prrvail ;  but as was silid in iS'. I-. Johnson, 170 
N. C., 6S.7, "A gelicral l a ~ v  will not be so construed as to repeal an 
existing particular or sl)ecial law u~lless it is plainly man fest from tlic. 
terms of the general law that such was the intention of the lawmaking 
body." The question is  whether by the act of 1931 the Legislature in- 
tcndctl to repeal those sections in  the charter of the city of Charlotte 
under which the tlrfendants acted in fixing the salaries oj' the teachers 
and in levying tlic tax for schools. 

The trend of judicial thought is  ilot favorable to rcpewl by implica- 
tion. statute should not be abrogated "by any constrained construc- 
tion out of the general and ambiguous words of a subsequent act." 
Bunch v. C'omrs., 139 K. C., 335. As a rule apparent inconsistencies 
in the phraseology of statutes should be reconcilcd so a. to make all 
c~ft'ectivc, if possible. I l~a?nham v. Dudlam,  a u p 7 i k  Of course if 3 

later is so repugna~it  to a prior act that  the t n o  cannot be reconciled 
the later act prevails; but in the statutes now undcr consideration wr  
find no irrcconcilalsle iiiconsistencg. 

The appellants insist that  the act of 1'331 applies to all public sch001r 
in  the State, including those in the city of Charlotte. This  position is 
based in par t  upon sections requiring the State Board of Equalization to 
approve each county and city budget (see. 3 )  ; demanding the enforcr- 
ment of formulatetl rules (sec. 4) ; prescribing the methcd of making 
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up the  budget (see. 6)  ; rstahlishiiig a salary schedule for teachers ( s ~ .  
12)  ; arid making various other provisions for the support of the public 
whools. 

This act was intended p r in~a r i ly  to give greater effect to the constitu- 
tional provision for the maintenance of the schools for a term of six 
~nonths; The  purpose is designated in the caption, and throughout the 
act the limitation is promincnt. Section 5 makes it the duty of the 
vounty board of education in each county to originate the six-month 
budget, but subsection e providing that the extended term budget shall 
not be effective until approved by thr  county commissioners and the 
State Board of Equalization applies to "districts receiving State aid 
for the extended termn-obviously not to the budget of a county not 
receiving for the extended term any aid from the State. W e  find no 
rxvidence that the State has given the city any financial assistance for 
vxtending the tern1 of its school. The  requirement in section 3 that  the 
caounty and city budget must be approred by the State Board has refer- 
m c e  to funds "rcceired from the State" a n d  not to a fund to be raised, 
us in this case, by local taxation; and in section 1.2 the proviso referred 
to by the appellants is rxprrsslp rcstricterl to tlie "oprration of the six 
months school term." 

So, likewise, as to the p r o ~ i s o  ill section 15. I t  must be considered, 
xcording to the general rule of construction, as explaining, qualifying, 
or restraining prereding matter, and not :IS an indepei~dent substantive 
vnactnient operating as a repeal of local statutes to which it hears no 
relation and to v-hich it makes no reference. Propst v. R. K., 139 
N. C., 397. 

A minute discussion of the statutes is not necessary. DTe haxe con- 
yidered them from the several points of view suggested in the brief of 
the appellai~ta ant1 find no sat isfartory cause for re\-ersing the judgment. 

Affirmed. 

(Filed 22 November, 1033.) 

Appeal and Error C d- 
An order allonin:: a n  appeal i l l  forma paupcris may not be signed by 

the clerk mnr'e tllnn ten days  after tlie esl~iraticn of the term of court 
a t  \I hicli the judgnitnt was rendered. 

APPEAL by plaintiff fro111 ( ' r t rnmc~ ,  -1.. at April Term, 1933, of WAKE. 
Ippeal dismissed. 
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This action was heard in  the Superior Court on clefent ant's dcmur re~  
to the complaint on the ground that  the facts statctl therein are not 
sufficient to constitute a cause of nctio~i. The  clel~iurrer was sustained. 
and judgment dismissing the action was rcndered on 20 ,\ pril, 1933. 

The  plaintiff excepted to the judgriient, ant1 gave notic,. in open court 
of her appeal to the Supronie Court. She  was requiretl by the judge 
to file an appeal bond in the sum of $50.00. She failed to file the 
bond, and on 25 Xay ,  1033, applied to the clerk of the h p e r i o r  Court 
of Wake County for an order allou-i11g her to appeal iu fvma pauperis. 
as authorized by statute. The  clerli granted her application, and signet1 
the order. T h r  appeal was thereafter dockcted in the Supreme Court. 

PEE CERIA~I.  The  order alloning thc plaintiff i~ i ' t h i s  n:tion to appe:ll 
in f o w t a  p a u p - i s  from the judg~nent of the Superior Court to this 
Court, was signed by the clerk morc tlian tell days after the expiration 
of the term of the Superior Court nt vhich  the judgment was rendered. 
The clerk was witliout authority to sign tlir order on % May, 1933, and 
the appeal must for that  reaqon be dislnisueil. Thih Court is without 
jurisdiction to hear tlic appeal. l ' o z ~ ~ c l l  1 . .  J l o o ~ ~ ,  201 ST. C., 654, 169 
S. E., 281; S. v. Pike, untc., 176. 

Appeal dismissed. 

(Filed 13 December, 1033.) 

1. Malicious Prosecution B c-Testimony of conditions of jail held com- 
petent in action for malicious proseci~tion. 

In an action for malicious l~rosecution it is competent for plaintiff to 
testify, on the issue of damages, as to the condition of the jail wherein 
he was confined on defenclant's warrant, whe11 such testimony is confined 
to that issue and does not tcnd to slio\v any neglect of 1e::al duty by thc. 
jailer or persons in charge of the jail, such conditions being foreseeablv 
by defendant. 

2. Principal and Agent C d: M~licious Prosecution X f-.Evidence that 
defendant's agent acted within authority in cai~sing ai*tVest held suf- 
ficient. 

The evidence in this action for malicious prosecution tended to shon 
that plaintiff nas  wired a certain sum of money by his brother and that 
through error of defendant's sending office, plaintiff v a s  paid a sum in 
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excess of the a~nonnt  \\ired, that tllc manager of defendant's receiving 
office had plaintiff arrestcd witht,ut 1)rolmh:e cause and with ma:ice ,in 
:in attempt to rect ver the amount paid lllaintiff ill escess of the an~ount  
wircd. Dcft.nclant m o v d  for nonsuit on the ground that there was no 
evidence that its inulmger of the rcceiring office ~ v a s  acting within the 
scope of his authority in causing the arrest of plaintiff: H e - d ,  defentlant's 
rn0tic.n of  onsu suit was prolwrly ovel~uletl, there being sufTicirnt evidence 
that defendant's ngent was acting within the scc!l,e of his :~utliority. 
G e l l c ~  v. S l ~ o e  C'o.. 190 S. ('., 406, cited and app:ied. 

, ~ P P E A L  by d ~ f ~ n d ~ l i t  f roin ('ran?tlei., J., tit J I a r c h  Term,  1933, of 
\VAI<E. N o  error .  

T h i s  is  a n  action to r c w ~ \  er damages, both c o l ~ i l ~ w s a t o r y  and  punitive, 
for the u n l a n f u l  and n r o n g f u l  arrest  a11t1 in~l)r isol lmrnt  of t h r  ~ l a i ~ l t i f f .  
7 ' h  action n a4 bcgul~  O I L  10 kh l ) te inb(~ ,  1931. 

It i s  allegctl i11 the c o i i ~ p l a i i ~ t  tha t  on 3 October, 1930, t h  plaintiff 
\ \as  arrested and  i ~ ~ i p r i w n e d  i n  Johnson City, Tennessee, on a cr iminal  
\ \ a r r a n t  nllicll n a, 1)rocurcd by tlir tlcfendant T\ i thout probable cause, 
wl~d wit11 malice, ant1 that  the action nl i ich n as instituted by the ism- 
,111cc of said n a r r a i ~ t  v a s  tlisrniswtl at tlic r c y n c ~ t  of t h e  d c f e n t l : ~ ~ ~ t  pr ior  
t o  tlic comnencat rncnt of this :~ction. 

Lt is  f u r t h c r  allcgctl i n  the cornplxil~t that  w i  the result of his u11- 
I:rnful anti ~ \ r o i i g f u l  ;~rrc.t  aiid i n i p r i ~ o i ~ m c  nt ,  the plaintiff suffered in- 
juries i n  hot11 ~ n i u d  alltl 11oil7, f o r  n h i c h  11:. is entitlet1 t o  rec.o\ cr of the 
ileft~ntl:ii~t tlair::igt+, I1ot11 c w i n l x l l ~ w t o l ~  a1111 ~ I L U I I ~ ~ I ~ ,  in :t 1 ; i r g ~  <urn, 
to n i t :  $15,000. 

.\I1 the allegatiorli of t h e  c o i l ~ p l a i i ~ t  1thic.11 constitute the  causc of 
. ~ r t i o n  dlcgc 11 tlwrein, a r c  denicd in tlic ansn e r  filed by the  defendant. 
I'hc dcfc~~cl tmt  specific~ally de i~ ies  i n  i ts  answer tha t  it p r o c u r d  or 
. ~ u t h o r i z r ~ l  thr. i s s ~ ~ ~ l l w  of t l i ~  cr i l l l i i~al  var rn i l t  on nl l ich the  plaintiff 
\ \ : ~ s  arrv-tctl ant1 iml~ri-o~lrc!.  ;I; allrgc~tl ill the  complaint.  .. I 111. ivuc  sulmitlc (1 to tlic~ jury crc ai~swered a s  follon s : 

"1. I)itl thc tlcft~~ltiaiit  cZauit. the :~ri*c,t  ant1 imprisonnieut of t h ~  1)1:11n- 
r i f f ,  as  nllegcvl ill t l ~ c  c o i i ~ p l n i ~ ~ t ?  - \nswer:  TCS. 

2 .  I f  $0, n a, t11v a1 rci t  n itliout l~robal l lc  cau-rx? ,111sner : Yw. 
:I. I f  so, -:IS tllr : I ~ I Y . ; ~  a l ~ t l  impriqonmcnt ~ l la l i e ious?  ,h--\rcr: Yes. 
4. Ditl thc dd 'cl~t lant  cB:luze the  plaintiff to he arrmtetl fo r  the u n l a u -  

t'nl purpo+ci of fo rc i i~g  tht, plaintiff to re tu rn  money to the  defendant, 
,111t1 uot fo:. tli!, purpose ( ~ f  r i ~ l d i c a t i n g  tllr l aw I - I n s n e r :  Pcq.  

5 .  W h a t  tlaniagrs, if any,  is thc  plaintiff entitled to  recorer of t h r  
t l t b f ~ m d a ~ ~ t  ? L \ ~ ~ s \ \  c>r : $2,000." 

Fro111 j u t l g i ~ ~ c ~ ~ t  t11:lt plair~tiff rcscovcr of the defend:cnt the s u m  of 
$2,000, with i n t t w - t  n~itl  m k t ~ ,  t h r  d e f ~ n i l a n t  appenlcd to t h e  Suprcmc 
( '0ul.t. 
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R. L. Nc,l4illan, C. .I. Douglnss. W m .  F. R e l ~ i o  and W m .  P. lllonogan 
fcrr plainfiff .  

J. C. Little for defendani. 

COKEOR, J. T h e  plaintiff, Phi l ip  L. Brockwell, is a citizen of this 
State, and a resident of the citv of Raleigh. H e  is a veteran of the 
World War ,  and was injured while in the military service of the United 
States. H e  is  now 35 years of age, and from time to time, since thc 
war, has been a patient in various hospitals maintained by the United 
States for the care and treatment of disabled veterans. H e  is well known 
in the city of Raleigh, where he owns an established business, and where 
he is generally regarded as a man of good character. 

The  evidence offered by the plaintiff a t  thc tr ial  of this action was 
sufficient to show the following facts:  

On 3 October, 1930, the plaintiff v n s  a patient in the National 
Soldiers Home, a t  Johnson City, i n  the State of Tennessee. H e  had 
been in said home, as a patient, since the 24th or the 25th of September, 
1930. 3 few days prior to 3 October, 1930, the plaintiff had communi- 
cated with his  brother, Edgar  Brockwell, a t  Raleigh, N. (I, by telegraph 
or telephone, and had requested his brother, 7r11o hat1 charge of his 
business, during his abscnce from his home, to ~ c n d  him money. At  that 
timc, his brother had in his poss?~sion money which he had collected 
for the plaintiff. Having received no responw from his ho the r ,  during 
the afternoon of Friday,  3 October, 1930, the plaintiff \vent to the officr 
of the defendant, Western Union Telegraph and C a b h  Company, in 
Johnson City, and after a conversation with ,I. J. Bryant,  the manager 
of said office, filetl with the defendant a telegram addressed to h is  brother. 
a t  Raleigh, N. C., requesting his brother to send him money a t  John- 
son City, Tennessee. KO amount was named in the telegram, but on 
previous occasions, when the plaintiff had requested his brother to send 
him money, during his absence from home, hir brothel' had sent him 
amounts varying from a few dollars to two hundred do l l~ r s .  About two 
hours after he  had filetl the telegram with the defentlant, to be trans- 
mitted to his brother, the plaintiff was notified that  there was a telegrarn 
at the office of the defendant for him. H e  went a t  once to the said office. 
and was there informed by a clerk that  t h ~  defendant had been directed 
by a telegram from its office a t  Raleigh, N. C., to pay to the plaintiff 
the sum of $108.00. The clerk hesitated to p:iy  aid eum to the plaintiff. 
without further identification, but upon being instru2teil by A. J .  
Bryant, the manager of the office, to  pay said sum to the plaintiff. 
handed to the plaintiff defendant's check for $108.CO, drawn on a bank 
in Atlanta, Ga., and payable to the order of the plaintiff. At  the sug- 
gestion of A. J .  Bryant, the manager of the office, the plaintiff ell- 
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tlorsed the check, and upon its drlircry to the said manager, received 
from him the sum of $105.00, in currency. This  t ran~act ion  occurred 
(luring the aftcrnoon of Friday,  3 October, 1930. 

Some time during the morriiug of Saturday,  4 October, 1920. A. J 
Bryant, tlie manager of defendant's office a t  Johnson City, mas in- 
formed hy a rnesjage r~ceivcd from the office of the defendant a t  Ra- 
leigh, X. C., tliat a mi~ ta l i c  had bern mutie hy a clerk in the office at 
Raleigh in preparing the telegram of tlic previous (lay, rcqucqtinp the 
payment of money to tlic plaintiff by the defendant a t  .Tohnwn City, 
Tennessee. The amount which tlie dcfcntlant wai dircctetl to pay to tlic, 
plaintiff should hare  1)t.cil t l i rw dollars, instc~ad of one liur~drctl ant1 
riglit dollars. A. J. Bryant, tlic managrr of tlcfmdant's officr a t  Jolin- 
son City, \\as requested by the defendant's office a t  Raleigh, to notify 
the plaintiff of the error ant1 to tlcrnaatl of him tlie rcturn of the sunl 
of $lO.i.00. A. J. Bryant was further notified by tlic Raleigh officr, tliat 
if he failed to get the nloncy f rcm tlie plaintiff, the clerk in the Rale'gli 
office, n h o  had matlt. the mistake, would be requirctl to  pay wid sum to  
the dcfcndant, and that if qhc qhould fail to do so, she would be clip- 
charged by tlic tlcfendant. 

Upoil liis r ~ c e i p t  of tlie messagc from the Raleigh office, advising hill) 
of the orror in the tel(~gran1 of the prexious clay, -1. J. 13ryant at once 
l ~ g m  a search for the plaiutiff, but could not fiiul him on Saturday. 

Ear ly  Sunday night tlic plaintiff was informed that liis brother. 
Edgar Brocl in~l l ,  hati r q n t  qtcd hy telephone. that plaintiff' call him at 
Raleigh, N. C'. I n  conbequence of this request, tlie plaintiff nent  to a 
hotel in Johlisoli City ant1 put in a call for his brother a t  Raleigh 
While plaintiff n a s  in the l i o t~ l ,  xa i t ing  to talk n i t h  hi? brother over 
the t~ lepl io~ie ,  I\. J .  Bryaiit, acconipanied by a co~lstal)lc, came into tht> 
liotcl. and a t  once l~ointed to tlie plaintiff, saying to the constable, "That 
i- tht> man." The  constable, in the prchence of -1. J .  Bryant, tlt mandetl 
that plaintiff return to A. J .  Bryant, tlie manager of dtfendnnt's officc 
a t  Johns011 City, the sum of $103.00. T h i ~  dcmand mas accompanied 
hy a threat tliat if plairitiff did not return the money to -1. J .  Bryant, 
the constable wo~ild arrcqt him for embe7zlcnie1lt. L1. J. Bryant the11 
(~xplained the situation to the plaintiff nlio drcliiicd to return the 
nloncy u ~ i t i l  lie could aicertain from liiq brother at Raleigh, n h c t h t ~  or 
not a mistake hacl hwn made in the office of the clefeutlal~t at Ralcigh, 
as  co~~ tended  by the rlefrndant. Plaintiff toltl thc con~table and >I. J 
Bryant that he would comply with their demand, if his brother toltl 
him that  a mistake had been made hy tlie tlcfendant. Within a short 
tim?, the plaintiff talked to his brother a t  Raleigh, and x i s  informcd 
hy him that  a mistake had been made in the Raleigh office, and that 1 1 ~  
qhould refund to thc defendant the sum of $103.00. The plaintiff t l r ~ n  
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told the constable and A. J. Bryant that he had spent all of the money 
paid to him by the defendant on Fr iday afternoon, exc1:pt the sum of 
$90.00, aud that this amount was on deposit with the Postal Savings 
Department of the post office a t  the Sa t iona l  Soldiers Home. The 
plaintiff then clelirered the certificates for said deposit to tlie constable. 
*aying that  11c nould go with him to the post office thc next niorniug, 
get the nlonry, and refund it to tlie tlc~fenclant. The  constable took the 
certificates, and inmediately arrested the plaintiff unSer a warrant 
n~hicli was dated 4 October, 1930, and was issued 011 an  affidavit signed 
by A. J. Bryant. I n  this affidavit, the money nhich  it was alleged had 
been paid to thc plaintiff by ~nistnkrl and nliich plaintiff had frandu- 
lrntly refused to return, was described as the property of the Wester11 
ITnion T:'lcgrnph and Cable Company. After his arrest by the constable 
~n the presence of ,I. J .  Bryant, the plaintiff was talrcri hy  the constablv 
to the jail in Johnson City, where he was confined until tho r~ext  morn- 
ing. A. ,J. Drynut did not go to tlie jail n i th the co~istable, but remained 
in the hotel. Tlic next morning the plaintiff mas taken by the constable 
to tlie post office at the National Soldiers Homc wliere lhe money was 
paid to the constable, who thereupon divliarged the plaintiff from ('us- 
tody. The  warrant was subsequeiitly rnarked, " S ( > t t l ~ I ,  rcceived 111 ,~  

r*osts." The money was paid by the constable to -1. J. Bryant, t h ~  
manager of thc defendant's office at Johnson City, Tenncwee. 

The plili~ltiff \\ ilS confined during the i~ igh t  of Sunday, 5 October. 
1930, in the jail a t  Johnson City, and as the result of 1 is confinement 
:itid of the conditions in the jail, hc suffered illjuries, bcltll mental ant1 
physical. H e  \\.as deeply humiliated by his confinemc~it. Tlicrr n.as 
110 licat in the jail ancl he contracted a deq)  cold, and m s  threatelled 
nit11 pneumoniii. The  plaintiff testified that he was x o r ~ k l  orer brilig 
Ioclrrrl u p  ill tlie jail. He requestrtl the jailer to let him communicate 
with relatives and f r i c d s .  H i s  requcst was denied. The next morning 
\ \hen he w:is talren frorn the jail hy the constable lle was "all to pieces, 
tlerrous and trelnbling." H e  h : ~ d  s p ~ l i t  a sleepless n i g ~ t ,  lying 011 a 
wnlcnt floor, surrountlrd by prisoners who n-ere clrunk a ~ ~ d  filthy. 

Tlic e l ide~wc  offered by the defeildant tantled to show that  A. J .  
13ry:iut, who had s;giicd the affidarit, on which the \rarr:lnt was issued, 
was not present wlie~l the plaintiff was arrested by tlie  ons stable; that  
aftcr tlie plaintiff had agreed to return the money the next morning, 
and liad delivered the certificates, sho~r iug that the money was on dcposit 
wit11 the Poztnl Sarings Department of the post office, at  the National 
Soldiers Home, ,I. J. Bryant left the hotel, first saying to the constable. 
"rl'liat is all we waut. Let N r .  Brockn-ell go.'' 

The only assignnients of error on defendant's appeal to  this Court 
;ire (1) that  the tr ial  court overruled its ohjwtion to the testimony of 



N. C.] F A L L  TERM, 1933. 479 

the plaintiff with respect to the conditions in the jail, while he was 
confined there during Sunday night ;  and ( 2 )  that  the tr ial  court re- 
fused to allow its motion, a t  the close of all the evidence for judgment 
as  of nonsuit. Neither of these assignmrnts of error can be sustained. 

The testimony of the plaintiff with respect to the conditions in thtz 
jail in xhich  he n a s  confinrd, v a s  competent as evidence tending to 
zliow the cause of the injuries, both mental and physical, n.hich hc 
buffered as  the result of his arrest and irnprisonmcnt, and the extent 
of such injuries. There v-as no tcstimong tending to show that  t lwc 
conditions were caused hy the fai lure of the jailer, or of m y  persor~ 
or persons in charge of tho jail, nh i l r  the plaintiff n as confined t l l~rei i i .  
to perform any duty imposed by lam v i t h  respect to said jail, or nit11 
respect to  the plaintiff, as a prisoner therein. Tlie conditions as show11 
by the e\-idence n ere such as the person or pcmonr  rho caused thc 
arrest and imprisonment of the plaintiff in said jail could nell  havc 
forcsec>n. This el-idc~rcc was cornmtent on the issuc as to tlamaqes. ant1 - 
was subn~ittetl by tlie court to the jury under proper ins t r~ct ions ,  a s  
pert inc~it  to that issue only. 11 R. C. L., p. 820. See S ~ i d ! ~ r .  v. Burm 
(Conn.), 59 Atl., 53, 33 L. R. 11. (N. S.), 291, and note. While there 
are decisions to tlw contrary, the nr ight  of authority is  said to sustaiil 
the co~npctcncy of erideiice ill actions to recorer tlaruages for inaliriou> 
prosecutiori tending to show the co~iditions in the jail, where the plairl- 
tiff n a s  imprisoned, as  the result of his mnlicious prosecution by the 
t iefenda~~t.  

Tlic evidenctl ofFered by the plaintiff in the instant case mas ampl j  
zuificient to  shon. tliat his arrest and impriso~~ineii t  on the warrant pro- 
cured by A. J. B r y m t ,  without probable cause, and ~ r i t h  malice, wa? 
unlawful and \rrongful. This is not controvertctl by the defendant, al- 
though the r - ~ i d ~ l i c c  offered by the defendant tended to show the con- 
trary. The  defendant contends, ho~rever,  that  there was no evidence a t  
the trial of the action tending to show its liability to the plaintiff for 
the uiilanful and nrolrgful c&lduct of -1. J. Eryaiit,  the manager of 
its office a t  Jollnson City, i n  procuring the warrant ant1 causing thc 
21rrest aud imprisoiiment of the plaintiff, for tliat such conduct was not 
\ \ i thin tlie scope of his cmployrnnlt by tlic tlcfe~itlmit. This contcrition 
c8annot be sustained. 

The instant came is controlled by Xellcy v. Shoc ( 'o . ,  190 N. C., 406. 
I:j0 S. E., 32, and ~ o t  by Lamm 1 ' .  Charles Store ,  Co., 201 N. C., 134. 
159 S. !I:., 444. Ill the opinion in each of these cases, the difficulty in 
dran  irig the liiic satisfactorily bet- een cases in ~rliicli there is eridence 
tending to shon that tlic act of an  cmployec, was 11-itliin the scope of his 
employment, and cases in which there is no eritlence to that  effect, is 
c~ornlnrntrd on. Witl io~it  undertaking to distingnisl~ theqc caseq, an0 
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o t h e r  cases  r r l i e d  u p o n  by the p a r t i e s  t o  t h i s  ac t ion ,  rl:spectively, w e  
arc of o p i n i o n  t h a t  t h e r e  w a s  R U C ~  evidence  a t  t h e  t r i a l  of this ac t ion .  
a n d  t h a t  f o r  t h a t  r ea son  t h e r e  IT-as 110 e r r o r  ill o v e r r u l i n g  defendant ' s  
ruotion f o r  j u d g m e n t  as of nonsu i t .  ,\11 the evidence,  b o t h  that  offered 
by t h e  p la in t i f f  a n d  t h a t  offered by t h e  de fendan t ,  m a s  s u b m i t t e d  t o  t h e  
j u ry  u n d e r  i l~s t l .uc t ions  t o  w h i c h  t h e r r  w a s  n o  except ion .  T h e  j u d g n ~ r i i t  
is affirmed. 

N o  e r r o r .  

bIARTHA J. AI.UI{IDGE, IVIDOW, r. C. H.  DISON,  RECEIVER OF THE F I R S T  
NATIONAL BASI< O F  DURHAM. N. C . ;  S O R T H  CAIIOLINA J O I N T  
STOCK r . n n   ASK OF I ~ R H A J I ,  w. P. HARI)Y, MORTGAGEE, 
OI:ORGE I:. SUTTON ASD CCT,AUDE AI.I)RIDGE, PARTNERS, TRADING 
AS I.I<SOIR HARDWARl: COMPANY, JIOIAI.II.: DAWSCN ALDRIDGE, 
WIDOW OF G.  T. AI,DRIDGE, DECEASED : HARRY AI,DIiIDGIC, RATH- 
I.I~~I~:S A1,DRIDGE A I D  G. T. AI.DRIDGE, JR.,  TI IE  LAST THREE NAMED 
1 3 ~ 1 s ~  311\0r\s OF TIIF, AGES OF SEVENTEE\; TEARS. FOURTICEN PEARS, AXD 

FOUR J l o x ~ r r s ,  RE~PECTIVELY;  ASD W. C. DOUGIASS,  GUARDIAU AD 
1 .1~~11  FOR SAID I \*AST DETEYDAYTS, HARRY A1,DRIDG kc, KATHI.EEN 
. u , n I t m ; ~ . :  G. T. ALDRIDGE, JR .  

(Fi led  13 December, 1933.) 

1. Limi t a t ion  of Act ions  B a-Action a g a i n s t  l a n d  t o  t'nforce dec ree  
f o r  owcl ty  acc rues  f r o m  d a t e  of judgment .  

Where  a petition in parti t ion is  filed, and the petitioners enter in to  
possession of their  rcspectire shares,  in accwrdance with the  judgment 
of 1 art i t ion therein ~ n t e ~ e d ,  and i t  is  thmein prorided lha t  the  widow 
of the in tes ta te  shoultl receive a certain sum incnthly in lieu of rl,~n'er, 
n h i th  sum is made a lien up( n the  Innds, a n  action b j  t he  widow to  
enforce hcr  claim a m i n s t  the  land i s  harrcd a f t e r  t he  lapse of more 
than  ten ) e a r s  irom the partition and  decree of owelty, C. S., 416, and the  
Pact t ha t  n srcoud decree of confirmation was  entered in the  case  several 
years thereaf ter  fo r  the  pnrlmse cf recording the  papers, the  original 
papcrs llnvinq bccn dertroyc>d by fire, does not a l te r  this, result. 

2. Appeal  a n d  E r r o r  E g- 
The  record on appeal imports verity. 

8. Appeal  a n d  E r r o r  J g- 
Where plaintiff's cause of action is  barred by the  s ta tu tz  of l imitations 

sc~t up  1)s defendant, other defensrs interposed by defendsnt need not be 
considered. 

APPEAL by pla in t i f f  f r o m  Harris, J. ,  a t  J u n e  T e r m ,  19333, of LEKOIR. 
N o  e r ro r .  

An ag reed  s t a t e lnen t  of ca se  o n  appea l ,  i n  p a r t ,  i s  as fo l lows :  "This 
~c3 t ion  w a s  i n s t i t u t e d  by t h e  p la in t i f f  f o r  t h e  p u r p o s e  of e r f o r c i n g  a l ien  
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vlaimed by her againqt the land described in tlie complaint by virtue 
of an award to hcr in lieu of clo~rcr and made a charge upon tlie land 
(lescribed in t11c complaint. Under a petition for partition filed i11 S O -  
\ember, 1920, a n d  a subscrjucnt and slmiinr pctzt ion for  p a r t i f ~ o n  filed 
in 1925, and 1~11tlcr a rcport of comniissiorlcrs arid ju Igment of part;tion 
and decree of confirmation in said proceeding, the plaintiff was awartlctl 
an annuity in liru cf d o ~ \ e r  of $100.00 per year qo long as she should 
live, against t l i ~  land delicri1)ed in t h ~  coniplair~t, the p l~in t i f f  cla mirlg 
that riotliing tiad cvcr been paid to her on acccuut thereof, and that the 
lands should be suhjcctcd to the paymelit thcrrof, and that her lien was 
:L first lien against the ,cam[,. Thc ron tc~~ t ions  of the parties suffic:er~tlj, 
appear from tlics plc:dings, nliieli are set forth in full in tlic reeoril," etc. 

The  reason for tlic ,sul~s~rjuent a n d  stmzlar petition for partition, filed 
In 192.5, n a s :  "Tliat oil account of thc fact that a part cf the records 
i r i  the foregoit~g procecdilig had becn destroyed by fire." I n  regard to 
the "foregoing 1)roceedilig" thc rccortl divloscs "that tlic rcport cf wid 
c-ommissioners \!as tluly c.o~iiirmcd, but the said rcport of said cunmis- 
4oriers arid thr  tlt crc- of confirnl:ztio~~ tliercof n err  Ilel r r  recorde I ,  but 
\rere carried to th:, ofice of Moore ;\- Croon1 in the bu:l,ling in Kinston, 
knonn as tlie I-Iunter Builtling, nllich was burned arid tlie said report 
of commissioncrs and confirmation thereof w:re tlcstroyed." 

The rccortl a170 tiiscloser that "said commiqsioners bzing the Qanw 
c~ommissioners thcretofore appointed under thc said former procccding, 
and a new report n a i  filed by said commissioriers, slioning their division 
of said lands madr during tllc ycar of 1920, and tlic allotment of an  
annuity to the said Martha J. llltlritlge against cach of the tracts of l a ~ i d  
allotted to the several tenants in conmlon ill l 'eu of doner." 

The defendants set u p  four material defenses: ' '(1) The 3, 7 and 10- 
year statutes of limitation; ( 2 )  The failure of the clerk to cross-in lex 
the charge against the land; ( 3 )  The plaintiff 'agreed and did relinquish 
and waixe any right or interest which she had, or might hereafter ac- 
qu're, in and to the land described in the complaint, which agrecrne~it is 
pleaded in  bar of the plaintiff's right to rc,co\er.' ( 4 )  The  executiori 
of a deed of trust from G. T. Aldridge a d  wife to IT. H. Alle~i, tru,tee 
for Martha J. Altlridge, to secure the sum of $1,0b3.15, nliicli defend- 
ants allege mas given i n  satisfaction arid release of any past or future 
lndebtedriess 'created by reason of the charge referred to in the com- 
plaint against the tract of land allottcd to G. T. Alltlriclge.' " 

I n  the answer C. H. Dixon, r ecc i~e r  of First  Xational Bank of Dur- 
ham, N. C., trustee for the Joilit Stock La rd  Bank of Durham. who 
vlairned priority of lieu o ~ e r  plaintiff by deed in trust made by G. T. 
Aldridge and wife Rfollie Dawson Aldridge, to secure $1,500, recorded 
31 July ,  1926, Book 91, page 248, rrgistrp for Lenoir County, S. C., i s  
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the following: "That if the plaintiff had ally cause of action against 
these defendants, vhich  is specifically denied, then the said cause of 
action accrued more than ten years prior to the institution of this 
action; and the ten-year statute of limitations, as provided by C. S.. 
445, and other p ro~ i s ions  of the statutes, is  hereby specifically pleaded 
in bar of the right of the plaintiff to recorcr against t11r.v defendants. 
or to charge said land as  prayed for." 

The folloming judgment was rendered in the court below: "This cause 
coming on to be heard, and being heard a t  this the J u n e  Term, Superior 
Court of Lenoir County, before his Honor, W. C. Harris ,  judge, and 
the court being of the opinion a t  the close of plaintiff'; evidence that 
she is  not entitled to  recover: I t  is now, thercfore, upon motion of 
counsel for the defendants, consitlcrcd, orduet1 and adjudged that  thi.; 
action be and the  same is  hereby disinisscd as of nonsu~ t  and that the 
plaintiff pay the costs t o  be taxed by the clerk." 

Plaintiff made numcrous escept ion~ and assignlnent., of error and 
appealed to the Supreme Court. The  necessary one and relevant fact< 
d l  be considered i n  the opinion. 

Dortck R. Smith and Wallace cE IVlzife f o ~  plccinfif. 
Lungston, Allrn d? Tnylor for defenc7nnfss. 

CLARKSON, J. F o r  a decision of this action we think i t  llecessary to  
consider only one aspect of this cont ro~ersy  : Was plaintiff's action 
barred by the ten-year statute of limitations, C. S., 445 1' W e  think so. 

I n  Moore v. Charlotte, 204 N.  C., 37 (39))  is the following: ('Where 

the defendant properly pleads a statute of limitations the burden i c  
on the plaintiff to  show that  the action mas brought n i t l ~ i n  the tilnc 
limit fixed by the statute pleaded, or in other words it is not barrcd 
by the statute that  is pleaded. Tillery v. Lumber Co., 172 N .  C., 206 ;  
X a ~ k s  v. NcLeod, 203 N. C., a t  p. 258-9." Wilkes Cow f y  v. Foresfcr, 
304 N.  C., 163 (165) ; Drinkwater v. Tel.  Co., 204 N. C.. 224. 

The plaintiff in her brief says: "The right of the plaiiltiff to  enforcc 
her lien upon the land is barred only in  ten years from the signing of 
the decree of confirmation, and the decree of confirmat on mas signed 
in 1925, and this action was instituted in ,\ugust, 1932. Therefore, the 
defendants' plca of the ten-year statute avails them nothing. I t  may 
be contended by thc defendants and i t  was so argucd by them in the 
court below, that  the charge which plaintiff seeks to enforce i s  a charge 
of owelty of partition. Even if the court should so consti.ue this charge 
it is enforceable as  such a t  any time within ten ycars after the signing 
of the decree of confirmation. McIntosh, see. 940, p. 1065; Ex P w f c  
Smifh, 134 N. C., 495; H ~ r m a n  v. W a t f s ,  107 N. C., 649." 
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We set forth n-hat this Court said in Smith, En: P a ~ t c ,  supra, at  13. 
500-1: "We cannot see v h y  the statute should not apply. I t  is true the 
c.11argc rests upon the land alone, and i t  has been said that the land is 
tlic debtor a i d  that there is no personal liability of its owner. But hon 
can this affect the question one may or another. The statute, whether of 
1)resumptions or limitations, operates against the actor or the party 
who must seek to apply the remedy and it affects only the remedy. I f ,  
therefore, he ~ v h o  has the right to enforce the charge against the land 
clelays in doing so for tlic time limited by the statute, the bar operates 
without regard to the particular nature of the charge or lien which is 
to be eriforccil 01- el-en to the form of the remedy. I t  is a familiar 
principle that tlle statute of limitations affects not the right but t h ~  
~ernedy. Besides, so far as the nature of the lien or charge is concerned, 
if we consider the matter with reference to that alone and without 
regard to the rcmedy, the case comes not only within the spirit but 
~vithin the letter of the statute, which decree shall be barred if it is 
not brought within ten years froin the date of the rendition of the same." 
Idy v. W e s t ,  07 K. C., 276 (279) ; XcLeod  v. Williams, 122 N. C., 
431; B a d  v. S~~'iilJi, 129 S. C., 255; l l y m a i z  v. Jones, ante, 266. 

The plaintiff testified, in par t :  "After the division of the land under 
the petition recorded 15 December, 1920, and recorded in orders and 
decrees, K, pages 1 6  to 10, each one of the children went into possessioli 
of his respective share of land under said petition, that is, a11 that mere 
of age. . . . X y  son, G. T. dldridgc, went into possession of his 
-hare allotted to liiin in the fall of 1920, right after i t  was divided. TIC 
remained in possession until 1931, when he died." 

The plaintiff contcnds that :  "The defendants, in pleading the tell- 
year statute, evidently overlooked tlic fact that the only decree on record 
?onfirming the tlivision was rendered in 1925, from which time thc 
qtatute would begin to run." 

111 answer, the defendants in their brief say: "It is apparent, there- 
fore, that counsel for the plaintiff have switched thcir position con- 
\iderably since thc trial of this cause as will appear from their brief 
i n  that they now take the position that tlic proceeding under which 
they claim was begun in 1923. They undoubtedly see that if their first 
~msition was insisted upon that the statute of limitation bars their 
claim for more than ten years has elapsed since the first order of 
ronfirmation. The second proccecling referred to in 1925, as mill appear 
from the complaint, was simply in the nature of reinstating and supply- 
ing the lost papers for the purpose of recording same." 

The summons in this action was issued 15 August, 1932. The record 
discloses that the petition for partition mas filed in November, 1920. 
and plaintiff testificd that G. T. ,\ldridge \vent into possession of his 



share allotted to  h i m  i n  the  fal l  of 1920, r ight  a f te r  i t  ~ ~ t i : ;  divided. Thts 
record also discloses "showing the i r  dirisiori of said land, j  made  dur ing  
the  year  1920." 

W c  a r e  bound by the record, i t  i~ i lpor t s  verity ant1 we rannot  go 
behind it. "The S u p r ~ m e  Court ,  on appeal,  is bound by the  record." 
t l i g g s - T u f t  E 'ur tr i fvre  Co. v. Clark, 1 9 1  X. C., 360;  Forhiman v. G r e e l .  
10.2 N.  C.. 674. 

I t  is a serious question if the other  tlefe~isc~s aet u p  by tlcfcndant arc. 
not also available, but \TC need not consider them, as  tlie defense of thct 
s ta tute  of l imitat ion bars  plaintiff's r ight  to recowry.  TII l a m  we see 

Yo error .  

(Filed 13 Deccmhcr, 1033.) 

1. Muniripnl Corporations K e-tax pa yet.^ of town a r e  bound by judg- 
m r n t  t h a t  mandamus issue t o  compel !cvy of taxes t o  pay town oblign- 
tion. 

In the absence of fraud or mistake, tlie taxpayers of a munici@a!ity 
are b::und by a judgment duly obtained aqainst the municipality for 
municipal improvements and by judgment that mandamus issue to c milel 
the municiyal governing bxly to levy a t n s  suficimt to 1x1;: the jud:ment. 
tlie municipnlity representi~lg its tasrinycrs in such snit a.though they 
ai,e not eo womine named therein. 

2. Taxation A b: Constitutional Law I n-Federal Due-l'rocess Clause 
does not prescribe State  t amt ion  in absence of arbi t rary action. 

As a lule tlie State determines its own policy in matters of tnsation, 
tlie courts intervening on an asselted riolation t f the duct-prc cess clause 
of the Federal Constitutit n ouly JJ lien the actii n of tl e State or its 
governmental subdivisions is arbitrary, and in this case the tax levy bj- 
de:cndant municipality is ulilieltl, t l i tw bcin:: no evidence of any arbitrar? 
action. 

,\ITEAI, by plaintiff' f r o m  judgriitwt of S'i~rclair,  ./. rendered a t  
Chambers  on 10 May,  1933, vacat ing mi orcler reqtraining the  collectiol~ 
of taxes levied against the  property of tlic plaintiff as a p a r t  of th(8 
municipal  t a w s  of t h r  t o n n  of Carol iua Bzwli .  F r o m  XLW HANOVER. 

T h c  plaintiff brcught  suit against  the  tax c o l l ~ c t o r  of Carol ina Beac!~ 
and  against  tlie a d i t o r  of N e w  Hanover  County, who was  the acting 
t reasurcr  of Carol ina Beach, to restrain a levy upon the plaintiff'$ 
personal property fo r  the collection of taxes due by t h e  plaintiff. The, 
levy of $3.00 on property valued a t  $100 was composed of a tax of $1.00 
for  general purposes and  $2.00 as  required by a wri t  of mantiamus. 
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HOTEL Co. o. MORRIS. 

Carolina Beach is a municip:rl corporation created arid organized b~ 
virtue of chapter 117. Prir  ate Lans,  1925;  and the plaintiff and Caro- 
lina Brach Corporation arc botlics pol;tic orgaliizcJ untlcr the laws of 
North CaroIina. 

I n  1926 and 1927 ( 'arolina B ~ a c l i  Corporation enteretl illto an agree- 
111ent with the rriunic~ipal corporation to construct a t  Carolina Beach 
:L 1)ower line, streets. water\\ orks, ant1 otlicr i n ~ p r o v e n ~ c ~ ~ ~ t s ,  of nhich thc 
ton11 \\as to pay $1>,000 and was to issuc its three notcs or holitls in the, 
sum of $5,000, each dated 26 Xarcli,  1927, pay:lble one year after (late. 
The town of Caroli~ra Beach iqiuerl these bonds pac.11 in the follon-ing 
f ornl : 

'~$5,000. Carolina Beach, S. C'., 26 31arcl1, 1997. 

Fbr  value rcwivetl, olle y l n r  after tlatc., tlic torin of Carolina I3::lch 
prcm'ses to pay to the order of the Carolina Beach Corporation thc sum 
of fi\ P t l~ousand dollars. ~ 7 t h  intewst tliereon from date till p:ritI, at tht 
ratc of six per ceut p : ~  arlnurn, interrct due and payable semi-annually. 
'Tl~is note is our of tlirer notes totaliiig fiftecn thcuszurd dollars and ha> 
beeti esecuted upon tlie pasaagc of ])roper reco:ution hy the board of corn- 
~riiss oners of thc~ ton 11 of P a r o l i l ~ : ~  Ilt~ncli on this date, and is secured b> 
derd of t r u ~ t  of this cl:~tc iecsurlllg the bal:mce of 1)nrcliase nlo~icy fol 
\ \aternorks plant a l~t l  ( q u i p n ~ ( u t ,  lot of Inntl on nhic-11 sanlc is situntcti 
alltl impror e n w ~ ~ t -  :it C'arolma Uc,~di." 

The Realty Uolltl ( ' on l l l a~~y  l~urrhased tlie bolitli for \ -due  beforr 
maturity. 

T l ~ c  tonil drfnultcd a11d refused to p : ~ y  any part  of the principal 
or i~itercst of tire hontls, ill c2cnicqutwc*e of nllicli tlie Realty I3011c1 Con1 
pany brought suit antl at February Term, 19J0, recoveretl a ju lgr~lerit 
:rgnilist tl~rl ton11 for $14,338.3.i u i t h  i~ltcrcst from 2 February, 1929. 
: I I I ~  C O ~ ~ S .  T l i ~  to\\ll failcd to p ~ ~ y  t 1 1 ~  judgmcnt antl in J L ~ J - ,  1031, the 
Realty Bond ('cn11):my filctl a l~c t i t i o~ l  in thc cause for n v r i t  of manda 
mus to cmnpcl the Ic\ y of a 1 ) m p ( ~ r t ~ '  tax and thr  court gar e ju Igment, 
c o n ~ ~ n a ~ ~ d i n g  a11d requiring the ton11 to lery a tax for the tax year of 
1033 u,)ou the real and pc r~oua l  property situated in the town sufficicnt 
to p:ly one-tliird of said sum nit11 intereqt and costs, :ml to levy for thc~ 
tax yr,ars I ! l 3 Y  and 1931 a like amount for such purpose, the rate to be 
fixcti by the comn~issioners upon the hasis of the tax valuation of th( ,  
~ t a l  and personal propcrty in thr  to\i7n after n~ali ing proper a l lowa~~co 
for the cost of collection and the loss from nonccllection, and to pay thc 
ju lgment out of the fu11ds derixrrl from the collection of taxes during 
the three respective years. 
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On 2 1  April, 1933, plaintiff instituted this action to restrain the c01- 
lcction of the tax proviclerl for hy the  writ of mandamus on the ground 
that such tns  is esorbitant and confiscatory. The  Realty Bond Company 
intervened and filed an  answer to the complaint. Judge Sinclair dis- 
wlrcd the restraiuing order, stayed execution pending t ' x  appeal, and 
ndjudgcd that thc writ of nla~idamus should not bc disturbed or in any 
)ray modified and that the duties of the defendants or the commissioi~ers 
of the town, as proritlctl in the decree, should not be changed or relaxed 
cwept as the jndgmcnt affects the plaintiff. T h e  plaintiff excepted to 
t l ~ c  judgment and appealed. 

.In.zmts, .J. Tlic apl)c;~l briligs u p  tlie single questiou ml~etlicr the writ 
of rnandnnius commands the levy of a tax which depriws the plaintiff 
of his property ~ri t l iout  due process of law. 

The judginrnt comnlanding thc levy is final. The defendants had 
opportunity to wt  up by m y  of defense all that i s  alleged in the com- 
l~la in t  of the I'atr Hotel Compan~-,  the present plaintiff, and from an 
:~drcrse judg.i~~(wt t h y  cleclinctl to  prosecute a n  appeal. Thc Realty 
Bond Company t:~kt's the positioli that tlie questions prmented in this 
:rpl)cal h a w  1)ro\.iously b t w ~  adjutlicatecl in litigation between itself and 
the to\\il of Carolinn 13cacl1, and that the plaintiff, a trxpayer of the 
ton.11, is homld 1)y the judgli~el~t  ( l ~ t c r m i n i ~ l g  the rights of tlie respective 

I t  is ail establislled 1)riilciple that a county, municip,dity, or other 
porcrnmental body is for certain l)urposes a reprcsentativc of its citizens 
; ~ n d  taxpayers. The relation between them is analogous to that  between - 

; I  trustee tuid his ces tui  q u e  i r u s t ;  a i d  a judgment against such govern- 
111cntal body in a matter of interest general to all its citizens i s  binding 
11pon tlie latter although they arc not eo nomine partics to the suit. 
,<ads I,. E ' w ~ m a n ,  1 2  A. S. R., 190; Asltfon a. City of Rochestor, 28  
.\. S .  R., 619. 

I n  Freema11 on Jut lgrnc~~ts  ( 5  ed.), sec. 507, i t  is said "A judgment 
for a sum of rnoncy against a municipal corporation imposes an  obliga- 
tion upon its citizens which they arc compelled to discharge. Every 
taxpayer is a real, though not a nominal, party to such judgment. I f ,  
for the purpose of providing for its pnymcnt, the municipal officers levy 
and endeavor to collect a tax, none of the citizens can, by instituting 
1)roceedings to prevent the levy or enforcement of the tax, dispute the 
ralidity of the judgment, nor relitigate any of the questions which 
were or which could h a w  been litigated in the original artion." 
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Approving this statenicnt of the law this Court has held that  if a 
governmental body fails to avail itself of legal defenses, taxpayers mill 
be concluded by the judgment, the only exception being tlie co~ilmission 
of a mistake or the perpetration of a fraud. B e n ~  v. Covznzirsioners, 122 
N .  C., 434. The rerersal of the decision i n  that  case upon a petition 
for a rehearing did not modify or affect thc principle ulidcr considera- 
tion as enunciated by the court. The  petition Traq allonetl bccnuse tlie 
plaintiff, ha7 ing failed to plead his  juclgnlents ill cstoppel of the mat- 
ters pleaded in  tlie nnsn-er or to demur to thc ansn-er, n a i d  his rights, 
and by his agrerment to a finding of facts by the court, went to the hear- 
ing on the merits of the consideration upon ~vhich  t h   judgment^ nercJ 
granted. This appears in the opinion. Rear 1>.  Commissioners, 124 
N. C., 204. 

The fact that  the principle was not affected by setting abitlc the judg- 
ment given in thc  first appeal defiliitely appears ill later cases. 112 7~ 

Utilities Compauy ,  179 K. C., 151, 164, the Court adhered to its previou- 
c~oliclusion that  a municipal corporatio~l is  the legal rcprese11t:~tire of it. 
iiiliabitants ant1 taxpayers v i t h  respect to all matters properly withill 
its jurisdiction :ml  in E a f o n  v. Graded School, 184 P\T. C., 471, repeatctl 
the observation that  a rnunicipal corporation acting in  i ts  official ca- 
pacity reprcselits citizens and taxpayers v i th in  its corporate boundaricb. 

'rlw plai~itiff is co~c lu t l (d  by the jndgment anarcling the n r i t  of 
~nand:mius a11c1 cannot attack it or1 tlie grounds set forth in its complaint. 
Indced, even if the plaintiff mere 11ot thus col~cluded its collateral att:~cli 
of the jutlgn~c,i~t voulcl bc i~iiavailing. Yotcng 7 % .  J ~ P H ( ? C Y ~ O U .  76 K. CI., 
420. 

Tlic record tliscloscs 110 substantial ground for the eont(~ntion that tlll) 
judgment complailletl of tlcpriws t l i ~  plailitifi of its property without 
rluc process of l ax .  As a rule the Stat(, determines its o n n  policy in 
luatters of tnx:ltion and the Federal Gorernmeilt is not cliarg-tl n i t h  
the duty of snlwrlising State action. I t  is only mhcn the action of tlir 
State authorities is found to hc arbitrary that  tlic courts interfere wit11 
nssessrncnts 011 thc, asserted \ iolatioii of tlic due process clause. Embrei  
P. Kansas Cily, rtc2., 2-10 C. S., 242, 60 L. Ed., 624; IInncocX; r .  ~ l l u s l m  
qee ,  250 U. S., 454, 63 L. Ed., 10S1;  G o Z d s ~ ~ l i f l ~  v. Pendergrast C'onoirz~c- 
f i o n  Co., 252 U. S., 12, 64 Id. Ed., 427. W e  have disco~ered no indica- 
tion of arbitrary action oil the part of the court or the State authorities. 

We find it unnecessary to consider other plinscs of the question which 
;rrc referred to in the brief of thc appcl l~c .  Judgment 

,\ffirmed. 
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I N  TEIE MATTEK OF FORECIOSURE UNDER DEED OF TRUST MADE BY H. E. T.ONG- 
I.EY TO CARO1,INA JIORTGAGE COJIPASP, TRUSTEE, I ~ A T E D  15 JUNE, 
1927, RECORDED IT l3001i 1S3. PAGE 163, I N  THE OFFICE 01' T H E  IIEGISTER 
OF DEEDS. h'Ii:IV HANOVER COUSTT. N. C., T H E  KOTE TIIERERY SECURED 
H.\v~so BEEN ASSUMED BY W. I,. SCRUGOS ASD WIFE, AN)  MRS. 1,IZZIli; 
W. BROADFOOT. 

(Filed 13 December, 1033.) 

1. Appeal and Error E g- 
The record on appeal imports verity. 

2. Husband and Wife D +Husband has no right to rents from wife's 
land and may not be held responsible therefor by third person. 

TVliei,e lauds belt llging to tlie separate estate of n wife hnve been fore- 
closed untler n ileetl of trust tliiwxn ( 1 ~ 1 ~ -  executed, and :~fter sucli f::re- 
clc sure tlie rents from the lantl ilre paid to tlie \ ~ i f e ,  tli~? liusbal~d mnJ- 
not be 11e:d r~sponsible for such rents by the person entitled to the rent 
by virtu(. of tlie f:~reclosure, since, uilder our Constitutiull Art. X, sec. 6, 
a wife is given sole on.nersliil~ of her sel~arate  estate. 

3. Contempt of Court A b-An order of the court which is void ab initio 
may not be made the basis for contempt proceedings. 

TVlicrr Inlids Iwlongin~ to the selmratc estate of a wife a re  foreclcsed 
under n clu'y executed deed cf trust thereon, and rents are paid the wife 
after sucli foreclosure, an order issued upon motion of the person entitied 
t ,)  the en cuts 11s virtue of the foreclcsnre that tlie liusb:~nd shou'd pay 
into court the rclits thus collected by tlie wife is void a6 i tzit io, ant1 the 
husbautl in;ly not be 11e!il for coutempt for disobcyiii: suck order, nnd tlie 
fact that h r  did not appeal from the gralitin:: of tlie order does nLt aff'ect 
his liabiiity, the ordcr not br4ng c.ne "lawLul.y issued." C. S., 978. 

.\ITEAI, by W. G. Broatlfoot fro111 Ppanwrr.,  ,T., a t  Jul<c. Term,  1933, 
of KETV II .~WVEIL HcT~~s :YL 
N. C. Code of 1931 ( l l i c h i e ) ,  see. 2591, sets fo r th  the method f o r  the. 

d c  of land 1). trustees, m o r t g a g c q  etc. A contempt proceeding was 
instituted against W. G. Broadfoot growing out  of noncompliance with 
his  bid. T h e  clerk dismissed the  contcmpt proceeding, but the  order 
w i d :  ' 'Upon 1)aymeiit to t rustcc ( m o r a n t )  cf a l l  rents  collected on said 
property f r o m  1 J a n u a r y ,  1933, to  81 N a y ,  1953." 

011 appcal  to  tlie Superior  Court ,  t h e  judgment ill t h a t  court  s ta tes:  
"Upon appeal  tlie foregoing order  of the  clerk is  hereby in al l  respects 
~iffirmed." 

T h e  clerk gave notice to  appel lant  "why you should nc t  be adjudged 
in contcmpt of court fo r  your  fa i lu re  to  comply with the judgment rcn- 
&red i n  this  cause," etc. I n  answer appellant W. G. Broadfoot states 
tha t  he has  nei ther  collected nor  received a n y  rents  f r o m  said property 
f r o m  1 J a n u a r y ,  1933, to 31 May,  1933, and, therefore, has  n o  rents  t o  
account f o r  o r  to  p a y  o w r  as  i n  said order  provided. 
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T h e  clerk made the following order :  "*Ind i t  appear ing  f u r t h e r  that  
said W. G. Broadfoot has  collected no rcnt  f rom the  property rcferred to 
i n  this  proceeding. f r o m  1 J a n u a r y ,  1013, un t i l  3 1  Map,  1033, and ,  
therefore, h a s  n o  rent p a y r n ~ ~ l t s  to  account f o r  as  proviclctl in  thc  order  
heretofore entered i n  this  cause. And it  is  nolv ortlrrctl anrl a d j u  lgetl 
tha t  the said W. G. Broadfoot h a s  ful ly  conil)licd \\it11 the order hcrc- 
toforc entered by tlic unclersignrtl, clerk of tlw Superior  Court  of S e n  . . 
E a ~ l o o e r  County and approved h p  the 1Ionor:lhle TIr. -\. T)rv111, j ~ d g ( ~  
presiding, and this  proccetli~ig ir hcrt,bv dim~iusetl." 

The record discloses: "Thnt t l i c v a f t r r ,  011 22  Julie'. 1033, tlic clerL 
of th -  Superior  Cour t  signed the fol loning j u , l j i m c ~ ~ t  : '6/22//3 W. G.  
Bro:idfoot not 1iavi11g con~plieti  with above order  is  lirrebv found gui l ty  
of contempt of court upon the  grounds tha t  either he  or  N r s .  Lizzie W. 
Broadfoot, accordilig to  s t a t t m m t s  f i l ~ t l  by t n o  real cytate a p c ~ ~ t s ,  have 
collected certain : ~ n i o u n t ~  of rents a ~ d  applied aarnc3 to tlw account of 
Mrs.  Lizzie TV. Bro:~tIfoot, the  n i f c  of I\'. G .  Ilrt>:~tlfoot. S o  furtliei. 
testimony w a i  tnl ic~i  a t  this  heariilg, :tfter tlrlivery to thc clerk of 
statements of parties haridlillg the property, n h i c h  statcmt nts a r e  hereto 
attached and  coi~stitutrl  testimony 011 nliicli this  ortler is  l~asccl." 

11'. G. I h a t l f o o t  exrcpted and a l~pca lcd  to tllc Superior  Court.  The 
court  below ill i ts  ju lgm-nt  statctl : "And i t  a p p c ~ > ~ r i i ~ p  tha t  tlie clerk 
(lid not havc jurisclictio~l to nialrc thiq order  of 22  J U I I C ,  l9:3, : ~ r l j ~  lging 
the  said W. G. Brondfoot i n  contempt, tlie said ordt r is  ovcrrnlc I." 

Thc judgmtxnt further gi tcs  an itrlllizcd qtatcwtvlt of J Y . I I ~ ~ ,  and  i t  
is the  following : " S e t  amonilt p i t l  Mrs.  Brofidfoot-$96.30. Tt i~ now, 
on motion of C. 31. S p n n e . ,  :tttonley f o r  movaut : Coi~,iitler:d, ortlcrcd 
and  adjudgeti tha t  the, said K. G. L3rontlfoot p y  to C1. 11. Syrnnu p, at-  
torney f o r  the  movant, the, i ~ l n i  of $96 50, I Y ~ ~ > I W ( ~ I I ~ ~ I I ~  ~mlt.:  col le~tr t l  
on the  propcrty in\  o l ~ c t l  fo r  t 1 1 ~  t i 7  o ~ l l o n t h r  pwioil front 1 ,l alluary, to 
3 1  N a y ,  1033, i n  accordauc.e n i t h  t h r  ortlrr of .Ju!gc I)c\in, lierein- 
lwfore mcntio~ied.  v i t l h  toll days f rom tlii.: tlatt,. ' I ' l~i\  2; 3111j7, 1933." 

Thc responclcnt, W. G. Broadfoot cscepted ant! :r.;signctl crror  t o  the> 
juJgrncnt a s  1.1 ~ ~ t l t r t d  a l ~ t l  : ~ l ~ l ) r ~ ; \ l i ~ t l  to tll:, S ~ ~ p r c ~ n ~ c ~  ( 'onrt 
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response alleging that he had collected no rent from the property dur- 
ing the pcriod and an  order was signed by the clerk finding that  to be a 
fact. Undcr subsequent appeal to tllc judge of the Sup2rior Court a 
judgment was signed requiring tlie appellant within tell days to pay 
into court the sun1 of $06.50, ~vllicli the record shon-s was rent collected 
1 ) ~ -  his wife and not 197 him. Tlie property inrolrcd which was foreclosed 
l ~ r i i l g  b c e ~ ~  tlic separntcl c ~ t n t e  of t11r wife. Query: W ~ F .  ~ ~ w h  judgment 
valid ? We think not. 

Tllc rccord to this Court imports verity and Tve cal~not go behind it. 
The record discloses that  the property was owned by Mrs. Broadfoot 
a i d  the judgment discloses tliat the rent Tvas paid to her by tho rental 
agents-"net amount paid Mrs. Broadfoot $96.50." 

We have not bcen furnished any authority by appellee in this Court 
ill ~vhich a liusbantl could collect his wife's rrnts and keep them, or be 
responsible for tlienl to any other person. S. C. Const., Art .  X, sec. 6, 
is as follows: "The real and personal property of any female in this 
State acquired before mnrriage, and all property, real ant1 personal, to 
which she may, after inarriage, become i n  any manner entitled, shall be 
and remain the sole and separate estate and property of such female, 
and shall not be liable for any debts, obligations or engag~ments  of her 
husband, and may be derised and bequeathed and, with the written 
assent of her husband, conveyed by her a s  if she were unmarried." 

"There is no 'beneficent prol-ision of the Constitution' which throws 
atlditional slmckles around women in the management of their separate 
lroperty. Tlie prorisioil of the Constitution is in exactly the  opposite 
direction, i n  accordance 1r.it11 the free spirit of the age and with the 
universal trend of legislation the world ol-el.. I t s  purpose is not to fur-  
ther assimilate married women to the conclitioil of infants, but to make 
free women of them, to cinancipate them from most of the restrictions 
formerly esisting." S i ~ o u s c  1 % .  C o l ~ e n ,  113 S. C., 349-333. "The Consti- 
tution was eridently intended to emancipate married women and place 
them, so f a r  as pro pert^- rights are concerned, on a par with men and 
f e m e s  sole." XcLeod t.. TTTilliams, 122 N. C., 451, 454. The eommon- 
law rule giving to the husband tlie actual or potential owr~ership of the 
separate choses in  action belonging to his wife by reducing them into 
possession is n o v  changed by this section giving the wife the sole owner- 
ship of her separate estate. Twlirtgton a. Lucas, 186 K. (I, 283. 

The appellant in  his brief says: "The proceeding in its entirety, so 
far  as we have bcen ahl(, to determine, is without a parallel aud without 
precedent, consequently, a diligent search hits failed to disclose any 
authority from this or other jurisdictions upon the questio 1." 

I n  answer the appellee says that the judgment of the Superior Court, 
ordering appellant to p q  thcsc rcnts, was not appcaled from and the 
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m a t t e r  i s  conclutlcd. T h e  c # l ( ~ l i  11:1tl :1l)iolntc4y no p o n c r  under  the 
%tatute, N. C. Code of 1081, scv .  2.391, t o  att:icli appcllaiit under  t h e  
admit ted fac t s  i n  this  casc f o r  c3oirtcnipt : r i ~ t l  f i ~ r t h c r  to f o l w  him to 
take h i s  wife's rents, w h i c l ~  ill l aw lie hat1 110 ivmtrol o~ c ~ .  

Section 978 is as  follows: " a l ~ l y  person gui l ty  of ally of tlic follon 1x1s 
acts m a y  be puilished f o r  contempt:  (4)  Wi l fu l  tlisobctlieliw of a]]?. 
process or order  lawful ly issued hy tllc court." T h e  contcinpt procwtl- 
~ i l g s  was  not a n  ordcr "1:~nfnlly iwu'tl" 1 1 1 1 ( 1 ( ~  the  fact.; and circum- 
s t a ~ ~ c e s  of this cncc T l ~ c  procecrli~ig is  ~ o i t l  c t i i  i ~ c i t i o .  'l'llc j l ~ d ~ ~ ~ i c ~ n t  i -  

Reversed. 

0. I). G. REYNOLDS r .  (:. C. JIOl?'l'Or\'. 

(Filed 13 December, 1932.) 

1. Reference A a-Mere denial or" the duration and ternls of 1111 allc'gtd 
trust is not plea in bar of refercnce of suit by t h e  court. 

A suit to dcclnrc a trust in lauds and for a n  accounting upoil allegatiuu.: 
of an :tgreemcnt betn-een the parties that clefelidant should purclinse tht. 
property o\vncd bbg plaintiff upon the foreclosure of the second deed of 
trust thereon and use the rents and profits tlicrcfroin after pnyiiis thc 
expenses of operation to pay and discharge the iiote secured by a first 
deed of trust on ~vhich defendant n-as an endorser, and then reconvey 
the lands to plaintiff or some person dcsignntcd by him is  held subject 
to rcfcrence b,y the court on its 01~11 motion, C. P., 3 7 3 ( 6 ) ,  m ~ d  defendant's 
answer denying the trust rind other materinl allcjiations of the complaint 
is riot such a plea in bar as  to entitle defendant to n dcterminatioil of 
the plea before referciicc. t lcfc~~dnnt  not I~nrin:. tlc~rictl the ncqnicitio~l of 
the legal titlc by him. 

Jurisdict io~ to c~nforcc n trust nriscs \\-llcrc 1,rol)erLy i.: ;rccel~tecl (111 

terms of using or holtlii~g it  for the Iwnefit of  nothe her, mltl it is not news- 
sary that  thc terms of the. trust Iw lnntlc in \ ~ i . i t i l ~ x  a t  th(> tiinc Icr:~l 
title is coiivryed. 

3. Reference A a- 
A plea in bar of a refcreiice is llot c,o~lclusivc' uuless il c~xlcil~l> to t l ~ c  

whole cnuw of action so as  to clcf(1nt it  :tbsolutcl~- m ~ d  ciitirely. 

Il~m.u, by defendant f r o m  I f r r i d i n q .  J . ,  a t  M a g  Tcr111. I!):{::. I J ~ '  
STAXLY. -Iffirined. 

Civil action to establish n tl'uht i l l  ~.i ,al  prol~carty iln(l to (*omp(~l  ,111 
a ccouiiting. 

I t  i s  alleged t h a t  t h e  p l a i n t i e  onncd  3,000 acres of l :u~d on wbic~ll 
there was n peach orchard stocked rritli a1)out 21,000 trees: tha t  tlica 
property was subject to  tn.o tlc~tli: of truqt, the first sccnr i i~p  n dcht 
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~n excrss of $17,500 to the Greensboro Joint  Stock Land Bank and thtl 
.second an indebtedness held by S. Cartcr TVilliains, trustee; that  the 
plaintiff and the defeudaut entered into an  agreeinel~t by which thca 
land should be sold hy Williams, trustee, subject to thc first deed of 
trust, ant1 sl~oultl Iw purchased by the defcnda~it upon the following 
trusts: Iic was to take rliarge of the orcl~artl,  market the crops, pay 
the expcllscs (inclndillg his salary). the taxes, the iiistallments due on 
the first dcetl of trust, an ii~dehtcdiless 011 uh i rh  the tlefcrid~rit and others 
were obligated as ciitlorscrs for the plaintiff, and pay tliv net proceerk 
to the plaintiff; also that tlic dcfendai~t, nftcr the liquidation of the 
indeb t~ t ln r s ,  sliould Y C C O I I I  ~ ' y  the land to the plaiutifT or 1 0  such person 
as  the plnii~tiff hllodd tlcsignnte. I t  is furtlifr alleged t h l t  the defend- 
:tilt recci~ctl  tlic procceds of tlie crops for 1920, 1030, 1931; that  tht4 
proceeds ill 1020 a i d  1930 \ \ere sufficient to pay the e x p ~ n s e  of opera- 
tion, the il~stallments due under the first deed of trust, anti considerably 
to reduce the aniount of tlic clitlorscrs' obligation; a i d  that  the dr- 
fcntiaut 11;1s ninde c o ~ n c g m c e  of tlic land ill breach of his trust and 
has nmer  accwu~ited for the funds con~ing into his hands pursuant to 
his trust. 

Tlie defciitlant filcd ail a n b ~ e r  dvi~yiug the trust alid other material 
.~llegations ill tlic complaii~t and put in issue the qucstion of his 1iab.lity 
to thc plaintiff. 

&lftcr iiispectioii of tlie pleadings, records, a i d  affidal-its the court 
urdereti that tlic cause be rrfrrrecl to a referee to take eridence, find 
facts, statc his coliclusions of law, :~nd  make report to tl e court. The  
tiefendant escepted and appealed. 

V n m  cC. Ll l i l i iXol ,  l i a r f s e l l  ct: H a r t s e l l ,  E'. U .  Phillips, i l lorton & 
Srrzitlt, ant1 ]It-oa n LC' BI-own f01' appe l lan t .  

Var se r ,  L a w r e n t e ,  M c I n i y r e  & Henry ,  a n d  R. L. Smith f o r  appel lee .  

A ~ ~ . n ~ ~ ,  J. Upoil the application of either party or of it 3 own motion, 
the court mag- direct a reference . . . "wliere the issuirs of fact and 
questions of fact arise in an  action of which the courts of equity of the 
State had esclusire jurisdiction prior to the adoption of the Constitution 
of onc tliousai~d eight hundred ant1 sixty-eight, and in which the matter 
or amount in dispute is not less than the sun1 or value of five hundred 
dollars." C. S., 673 (3) .  I n  this case the court, of its own motion, 
ordered a referenccb under tliis section and appointed a refuee.  The de- 
fendant csceptctl 011 the ground that he had filed a plea n bar, which 
shoultl be heard and determined bcfore the cause was referred. Of 
course, according to the general rule, a plea i n  bar must Trst be deter- 
mined (DucX.u>orth z.. Ducklrorth, 144 N. C., 620) ; but the preliminary 
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question is  whcther  the defendant's mere denial of the plaintiff's cause of 
ar t ion is such a plea as  n ill ba r  the  reference, conceding v i t h o u t  deciding 
rhat a plea in bar  is applicable to actions formerly cognizable only in 
caourts of equity. 

T h e  record cwntains excerpt.; f r o m  the  d~fenda i i t ' s  a f i d a r i t  and  es -  
,~minat ior i  fro111 which it  m a y  be inferred t h a t  the  defendant 
took title t o  the l and  i n  the capacity of a trustee fo r  the year  1929. If 
he did so, the t rust  relation rxistcd and h i s  l imitat ion of the terms 
\roulLl not 1)rerlnde the plaintiff f r o m  establishing his coi~tentioli  of tlw 
,~greement .  T h e  jurisdictiou to cnforce th:' performance of t rusts  arises 
\ r h ~ r e  property has  been acccptctl by orw person on terms of using or  
holding it  f o r  the benefit of another, aud  i n  this  S t a t e  it is not requisite 
rhat a declaration of t rust  be made  in n r i t i n g  a t  the t ime the legal ti t le is 
caonveyed. Shel fon  v. Hhel lon ,  58 S. C., 292; R l g g s  c. S~oann ,  39 N. C.. 
115; Leflbowifz z .  Silccr, 182 S. C., 339. 
9 plea i n  bar  of a r e f ~ r e n c c  is not conclusiw u ~ l l e i -  i t  c~stelids to  th(.  

\ \hole  cause of acholi so as  to clcfeat "it absolutely and  c~itirely." ,1/ley 
I.. Bogers, IT0 S. C., 335; Bani I ) .  Evans, 191 N. C., 5 3 5 ;  Bank I:. J f c -  
Cormztk, 192 S. C., 48. I f  thc defcndaut acceptcd the title to  the prop- 
c.rty i n  trust,  s : m p l ~  denial of tlie alleged cau-e of a c t i o ~ ~  nould  not 
~ m c s s a r i l y  opr ra tc  a.; a plea in bar, the coritrorersy betncen the parties 
'1s t o  t l ~ e  durat ion and t m m s  of thc t rust  not being rffect iw to drfeat  
the plaintiff's cause of action. 

,Tudguierlt affirmetl. 

YORTH CAROI,INA MORTGAGE CORPORBTIOK v. T. \V. \YILSOS ET AL. 

(Filed 13 December. 1933.) 

1. Usury B b: Equity A b-Where party demands equitable relief h e  
can enforce forfeiture only of intercst in excess of legal rate. 

W'herc in a legal action the defendant, a b o r ~ o n e r  of monej, seeks an 
equitable re ief and alleges usury, it is required that lie pay tlie lxincil~al 
sum due with the legal late of intercst, the only forfeiture ~\hicli  he can 
enforce being the iiiteiest in excess of tlie legal interest rate. C. S., 2336. 

a. Set-Off and Counterclaim B a :  Ejectment A c - Counterclaim for  
usury may not be set up  i n  actio.1 in ejectment. 

While a counterclaim for usury may be set up i n  an action on the note, 
such c~unterclaim may not he set up  in an action in ejectment based on 
title to the property under foreclosure of the deed of trust securing the 
note. 

APPEAL by  defendant Wilson f r o m  Oglesby, J., a t  X a y  Term, 1933, of 
~ [ECKLENBURG.  X O  error .  
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The plaintiff brought ejectment against the tlcfendnnt T. W. Wilsol~ 
to recover possession of a lot in the city of Charlotte.. Wilson filed all 
a n s w r  admitting the  possession of the property nut1 sct nl) certain rouii- 
tcrclain~s, in wliich lie l)lcadctl: (1 )  fraud in the l)rocurclnent of the ctectl 
of trust rxccutctl to the Fi rs t  National Bank of 1)urhnin: ( 9 )  damage. 
:IS a rrsult of a n  alleged refusal to render statements of the amount duc 
on the defendaiit Wilson's notes; ( 3 )  forfcit1u.e of intewst on ccrtaiu 
notes; and (4) a charge of usurious interest, iilcluding tllc penalty for 
interest paid. 'rhc plaintiff filed a reply deuging each of the countcr- 
claims, 2nd a t  the close of the evidence the court disn~isscvl the countcr- 
claims as in case of nonsuit, ant1 submitted the following issue, which 
Ivas answcretl "Yes": "Is the plaintiff the owner of the property ( 1 ~ -  
wribed in  the complaint, and entitled to the imnctliatc poswssion thcrc- 
of ?" .ludgnient for plaintiff ; a p p c ~ ~ l  by t lefc~~tlant  TVilso11. 

I S ,  . Through the Charlotte Insurance antl I n \  cstnlent Corpo- 
ration the tlf2fend~llt Wilson procured a loan of $4,000, and on 15 Otto- 
l ) ~ ,  1928, he and liis wife executed a deed of trust to the First National 
Bank of Durham, as trustee, to  securc a long-term first mortgage not(, 
in the principal sum of $4,000, payahle 121,- years after di~tc,  with intcr- 
rst a t  the rate of 6 per cent hcginniitg two yenrs nftcr ~intc,  and eight 
Jlort-term first mortgage notes, tach ill the su111 of $60, due a t  state11 

bearing no interest unti l  after maturity. The  notes were pn?- 
able to bearer a t  the First  Satiol ial  Dank in tlie city of Durham. 1 1 1  

1930 a receiwr was nppo in td  for tlie H o n ~ v  Mortgage Company, ant1 
111 1931 the receivership was dis~liisscd. 011 1 July,  1931, the  Kortll 
Carolini~ Mortgagv Corporation \\.as o r g a ~ ~ i m l  to p r o t x t  those who 
l idd  tlie bonds of the Home Mortgage C o n ~ p a n ~ - ,  ant1 a1 a foreclosurc~ 
.ale t l ~ c  plaiutiff lmrcl~ascd t l ~ e  ~iotc-s of the c l c f r l~ t l a~~ t  Wilson. Up  to 
1 July,  1931, Wilson had p i t 1  $1,249, and after the plaintiff receive11 
the notrs he nlntle p a p i e n t s  aggregating $177. The deed of trust wa. 
i~fter~vtirtls forrclost4 ant1 the plaintiff Iwcamc t l ~ c  purc l l~scr  of the lot 
in contro~crsy.  

'I'lie plaintiff offerecl to nllon TYilso~~ to lwep the lot upol~  paymc2tit 
of the sum hc admitted to be due as ])riacipnl, with legal interest, antl 
tlie defendant dcclinetl the offer. Tllc tlefentlant Owens succeeded the 
First Sa t iona l  Bank of I)urliam as trustcv. 

The plaintiff's actiou is nt law. The defc l id :~~~t  set up an  allcgcil 
defense in equity. I t  is a f;uniliar principle that  a borrower of money 
who serks cquitahle r e l i d  must himself deal (quitably n it11 his advcr- 
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w r y  by paying the principal and lawful interest. The  only forfeiture 
he may enforce is  the excess of the legal ra te  of interest. IYilson ?;. 

2'7"1~st CO., 200 N. C., 788; Edwards v. Spence, 197 N .  C., 495; hliller 
L .  Dunn, 188 S. C., 397; Adanzs v. 13an1;, 187 N. C., 343. Moreover, 
there i s  no contention that  the defendant paid usurious interest to the 
],laintiff. C. S., 2306; Clark v. Bank,  200 N .  C., 635; Jacl~son v. Bank, 
203 N. C., 357. 

The statute providcs that a couiiterclaim for usury may be set u p  in  
nil action to recovcr upon the note; but this is an action to recovcr the 
l~ossession of real property. The  counterclain~ i s  inopportune. 

We find no sufficient basis of f r aud ;  no refusal of the plaintiff to fur -  
llish a statement of the anlount due;  no error in the adnlission or rejec- 
tion of eviclei~cc; no exception which calls for  a new trial. 

N o  error. 

N. R. BULLARD v. G. R. ROSS. 

(Filed 13 December, 1933.) 

I .  Negligence D e :  Trial G b-- 
Where the verdict of the jury establishes contributory negligence 011 

the part of plaintiff, he may not recover damages assessed by the jury 
in his favor although the rerdict also establishes negligence on the part 
of defendant. 

2. Damages C ai 
In an action to recover for the negligent liilling of plaintiff's mules 

evidence that the loss of the mules resulted in a partial loss of plaintib's 
crops is properly excluded as beiilg of remote aud speculative or con- 
jectural damages. 

3. Appeal and Error J - 
Where upon the verdict of the jury upon the merits of the case plaintiff 

is not entitled to recover, error, if any, in the exclusioii of evidence of 
ndditional damages is immaterial. 

4. Negligence B d- 
There may be concurrent proximate causes of injury. 

APPEAL by plaintiff fronl Sinclair, J., at February Term, 1933, of 
C'OLUNBU~. No error. 

The  plaintiff brought suit to  recover damages caused by a collision of 
the defendant's truck with the plaintifi's wagon and mules on a public 
highway. The plaintiff offered evidence that  his  wagon was damaged, 
one of his mules killed and the other injured;  the defendant contended 
that  the wagon n as d r i~ -en  a t  night without a light on the wrong side 
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of the  road. E a c h  p a r t y  insisted tha t  the  other  mas .iegligent. T h r  
ju ry  returned the  following verdict : 

1. W a s  the plaintiff's personal p r o p w t y  damaged by t h c  negligence 
of the defendant, aq alleged i n  t h e  compla in t?  Answer :  "Yes." 

2. D i d  the plaintiff, by h i s  ow11 ~iegligencc., contr ibute  to  h i s  damage. 
a s  alleged i n  the  a n s w l - ?  Answer :  "Yes." 

3. W h a t  damages, if any,  is  plaintiff e n t i t l d  to  recover of t h e  de- 
f e n d a n t ?  h s u - e r  : "$250." 

Judgment  fo r  defendant; exception alitl appeal by p1:iintiff. 

lVil l;amso?t Le. Bonrle f t  for p la ia f i f f '  
Pozoell & ILewis  for  de f endun t .  

AD AX^, J. T h e  affirmative answer to the seco~id issue bars  t h e  plain- 
tiff's recovery of damages. C r a n e  c. C n ~ s t ~ e l l ,  203 S. C., 555; A l l e n  v. 
l 'arborcugh,  201 S. C., 568; X c R o y  c. C r a ~ : e n ,  198 X. C., 780. 

T h e  plaintiff excepted to the  exclusion of evidence tcnding t o  show 
tha t  the dea th  of one mule a n d  the  i n j u r y  of the other  resulted in the  
loss, o r  par t i a l  loss, of his  crop. T h e  proposed cvidenc~:, being remotcx 
and speculative or  conjectural,  was properly excluJed. S ledge  v. R e i d ,  
i 3  N. C., 440. Besides, i n  view of his  contr ibutory negligence an in- 
crease in the  asscssmcnt of damages would be of n o  benefit t o  t h e  plain- 
tiff. 

We find n o  error. i n  the  instruct ion relat ing to  t h ~  second issue. 
There  m a y  be concurrent prox:mate causes of a n  injury.  White v. 
R e a l t y  Co., 182 K. C., 536; J f a r t o n  2.. Teleplrone  Co., 141 N .  C. ,  455. 

No error .  

CHARLTON E. J1ISSKELT.EY v. HOME LIFE IKSURASCE COMPANY. 

(Filed 13 December, 1933.) 

1. Insurance R c-Conflicting cvidencc a s  t o  whether insured had disease 
causing disatbility prior to  issunnce of policy held for jury. 

Plaintiff brought suit (11 a disability clausc in a policy (of life insurance 
\vliich 11rc,\-ided for certain monthly l ~ i ~ y m e i ~ t s  if insured should become 
disab ecl by bo~lily i n j u ~ y  cccurrinx o r  disease originatin:: after the issu- 
arc? of' the policy. Plaintiff' testified thnt a t  the time of the issuance 
of the 11o:icy his eyesight was not impaired and that hc was tharouglil~ 
ttsamined by ineul.er's ~hysicinn uimn his application for the policy, and 
that no impairment or disease of his sight \\.as disclcsed by the physician's 
esamination and test of his eyes, and that subsequent blindness had ren- 
dered him disab:ed. Defentlant intrc duced testiniony of a n  eye specialist 
thnt from his esan~inntion of plaintiff's eyes paintiff n-n:s sufiering from 
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a c l~ronic  cye disease several years  prior to  the  application for  the  poliry, 
a n d  ~iioved for  a nonsuit on tlie ground tha t  the  evidence sho\vetl tha t  
t h e  disease resulting ill ~lainti l ' f 's  diaabi ity originated prior to t he  issu- 
a r c e  of tlir p( l icy:  H t l d ,  tlie evidence, ~ i e i v e d  in tlic light most f a v o r a b : ~  
to plaintiff, was  suficient to  be submitted to  the  jury. 

2. Appeal  a n d  E r r o r  A a- 
The  Supreme Coult  is  confined to  mat ters  of l aw  o r  legal inferenct, 

ulxm appeal of a civil action. Art. I V ,  sec. S. 

3. Insu rance  ;\I -Denial of l iabil i ty i s  a wa ive r  of proof of disabil i ty.  
JVhere ail insurcr denies liability m d e r  a disability clause in a life 

i n s u ~ a n c e  golicy on tlie grouncl tha t  the allcgccl clisubi.ity resulted f rom 
a disease o~igil lat i i lg l ~ r i o r  to the issuance c.f the p.,licy and therefore did 
not come n.ithill tllr te rms of the  disability clause, and  tha t  tlie disability 
was  not total  a s  defined by the  ]~:>licy, t hc  insurer m:~ives proof of 
disabiiity. 

4. I n s u r a n c e  R c- 

T h e  attellding physician's s ta tement  a s  to insured's condition is not 
conclusive on tlie questi, 11 of nlietlier insured had I r~come totally and 
liermanelltly disabled \\ithill the  l~rovisions of the  l)oLicy contract. 

5. Same--Instruction defining t o t a l  p e r m a n e n t  d isabi l i ty  he ld  wi thou t  
t r r o r .  

111 a n  action on a disability clause in a p:Aic~. of l ife insurance provicliiig 
for  the I l a j u e n t  of a ce r t a i~ l  sum mr1nt1l.y to  insured if he s l~ould  b.cdme 
tc.tal:y and presumably ]~crmauently clis~bled and tliereb,y prevented from 
engaging in any occul)ation and  l~e i ' f o rn~ ing  any work for  coinl~ensntion 
aud profit, a n  in s t ru r t i o~ l  t ha t  t he  question to be deterluined by the jury 
n a s  uhe the r  i l~surrcl  "was l~reveritetl f rom \vorhing \\it11 re ;~so~lab.e  eon- 
tinuity in his usual ~vor l i  or ill suc.11 work ;IS lie is qua!iiietl l~llysical y aud 
mentally uilcler all t he  e i r c u u s t u c e s  to (lo, substantialiy tlie reasonab;e 
and cssentiul duties iucidt~nt thereto" autl thx t  ab i  ity to du odd j. bs of a 
coml)al.atively t l if l i~ig na tu re  ~ c ~ u l d  not Iirevent recovery, is  held to  bc 
\vitliout error. 

6. I n s u r a n c e  A1 c-Proof of loss  sufficient f o r  recovery  if es tabl ished i n  
court i s  sur ic ient .  

I t  is  not required tha t  >in iilsurecl should furnish proof of disability 
to t he  satisfactirn of the  iusuier,  but on.y t ha t  he shou tl furnish such 
pri.of of disal~il i ty a s  \vL,ultl cnti t le liini to r c w r e r  if rsstal)iisllecl i n  court 
according to tlie r u ~ e s  of evidence. 

,IPPEAL b y  d e f e n d a n t  f r o m  C ' r ~ ~ t l ? r z e r * ,  .J., a n d  a jury, u t  Altrrch Te r iu .  

1933, of WAKE. N o  e r ro r .  

This w a s  a c i l i l  ac t ion ,  i n s t i t u t ed  by C l ~ n r l t o u  E. Jlissl iel lcy,  p1ai11- 

tiff, agai i i r t  H o m e  L i f e  l i i s u r a n c e  C o m p a n y ,  clefeiitlant. t o  es tabl ish  t h e  

l i ab i l i t y  of defenclaiit f o r  c c r t a i n  benefits  i n  t h e  n a t u r e  of s t i pu l a t ed  

m o n t h l y  income  a n d  wa ive r  of prerilAurns, u1ic1c.r t h e  pro1 is ions  of t o t a l  

a n d  p e r m a n e n t  d i sab i l i t y  coll t :~incd i n  a pol icy  of life i i l su rance  i s ~ u d  
by d e f e n d a n t  u p o n  the life of p la in t i f f .  
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On 31 July,  1929, plaintiff made written application to defendant 
company for a policy upon his life i n  the face amount of $2,000, the 
p o l i c ~ ,  anlong other features, contained disability bendits consisting 
of n-airer of premiums and monthly income. Upon consideration of 
tlic application, defendant instructed plaintiff to be e>amined by its 
niedical examiner, Dr.  James R. Rogers, of Raleigh; ant1 on 4 August. 
1929, plaintiff presented himself to and was examined by Dr.  Rogers. 

On 10 August, 1920, in consideration of said application and medical 
examination and the paymelit by plaintiff of the initla1 semiannual 
premium of $37.94, defendant issued to plaintiff Policy No. 366913, for 
the face amount of $2,000. I n  said policy defendant agreed, upon due 
proof being submitted, "that the insured has become anc. is totally and 
presumabl>- permanently disabled by bodily injury occurriiig or disease 
originating after the date on which this agreement becamc effective, and 
if no premiunl or installment thereof be in default": (1:1 T o  maire the 
payment of premiums under said policy, and to refund any premiums 
paid which would be subject to waiver; and (2 )  to pav to insured a 
montlily income of $10 for each $1,000 of the face amouut of the policy 
~lur iug tlie period of disability. The semiannual premium of $37.94 
was, uiidcr the policy, allocated to the benefits thereunder, as follows: 
For tlie ordinary death benefits a semiannual premium .sas charged of 
$31.28: for the accidental death benefits a seniiannual premium was 
charged of $ 1 . 6 ;  for the total aiid 'permanent disability benefits a semi- 
:~nnua l  premium Tras charged of $5.20, making a total sc:~niannual pre- 
inium of $37.94. The policy contained the following definition~ of total 
and permanent tlisability: ( a )  "The irrecoverable loss of sight of both 
eyes or tlic total and permanent loss by accident or diwase of the use 
of both hands, or of both feet, or of one hand and olie foot, shall consti- 
tute total and permanent disability within tlie meaning of this agree- 
ment without prejudice to any other cause of disability, and in any 
such case the benefits will accrue from the (late of such clisability, any- 
thing to the contrary hereinbefore notwitlistailding: Provided, however, 
that benefits shall not accrue more than six months prior to the  date of 
receipt of such due proof." (b )  "Disabilify udl be deemed t o  be iota1 
~ h c i ~ e v e r  the insurcd bccomes wholly disabled by bodily injury or dis- 
cmc, so that lie is prevented thereby from engaging in  any occupation 
and performing any work for compensation or profit, s~nd under this 
agreement disability will be presumed to be permanent after such total 
tlisnbility has existed continuously for not less than three months." 

Among other agreements and stipulations, said policy of insurallce 
provided as  follows: "If a t  any time before the poliry anniversary 
nearest to the sixtieth birthday of the insured, and before the sum in- 
sured or any installments thereof becomes payable, due proof be sub- 



mittctl to the voliipai~y a t  its home oific~~ in tllr city of S c u  y o r k  t11;lt 
tlie insured has become and is totally a11J ~ ) r c ~ u ~ l i : ~ b l y  lwn la l~c~n t ly  di.- 
:~l;led by bodily illjury occurring or t1isc:tir originating nftcr thc (late 
on ~rl i ich this ngrcwucnt beco~iici cffcrtirc, ant1 if no prcmiunis or ill- 
qtallment thereof hc in tlcfault, Hollic Life Insurance Coinpnny of S c v  
York hereby agrees: 'I. T o  ~vaivc  the lmgmcllt of premiums undcr thc 
said policy and undcr this agreement xliicli beromes tlne after total 
disability has csisted con t i~ iuou~ lp  for tlircc niontlis, but only during it. 
continuance tl~cxreafter : Provided, hon-c~c,r, that in no el-cnt shall '1 

premium due more than six moi i th~  prior to tlic tlate of receipt of suc11 
t l u ~  proof be subject to ~vaiver. I n  the c ~ c n t  that  any prcn~iuni 01 

premiums be paid ~ ~ l i i c l i  ~ o u l d  be subjwt to n a i ~  er under this pro- 
rision, the company will refund the same. d. T o  pay to the irlsured .L 

monthly ilicomc of $10 for each $1,000 of the face amount of the polic>. 
eomrnelicing wheil total disability has existctl continuously fnr thrt>c> 
iuonths and continuing thereafter during such disability, but not b1 - 
yontl the (late when the sum insured, or any installmelit thereof. lwconic- 
payable: Provided, honerer, that  in no c w n t  shall incomc payincl1t. 
,wcruc more t l m i  s i s  nionths prior to tlic tlate of rccript of ~ 1 ~ 1 1  (1111 

1)roof.' " 
Thc co~i~pai iy  admitted the clue executioli alltl issue of the 1)oliry. an11 

that plaintiff was under tlie age of sisty years. 
'l'lie issues s~ tb~n i t t r t l  to the jury a ~ i d  tlrc>ir allsv.c,r.: tllc~rt~to U I T I ~  ; I -  

follows : 
"1. H a s  thc p la i~~t i f f ,  since 1 S c p t c i ~ ~ l m ,  1930, bcc!~ totally u11t1 1 , ~ ~ -  

suinably pcrma~lcntly disabled from botlily in jury  occurring or t1isc:ls:. 
originating aftcr the issuance of the policy, ; I <  :~llcged in tlie vonil)l:lint ! 
A\iismer : 'yes.' 

' .d. Was due proof subnlittctl to the co1ill)any a t  its 11oni~ othrc 111 t111 
rlty of New York that this insured hall become and war totally untl 1~ 1 -  

inal~elitly prcsuniably tlisablcd 117 botlily in jury  occurrilig or ~ 1 i ~ r ; l ~ t  
originati i~g aftcr date on nllich the l ~ o l i v  agrcemcnt bccnm~~ c f f c c t ~ ~ t  ' 
-1ns1ver : 'Yes.' 

"3. I f  SO, 011 \\ liitt tlate TI as s11r1i proof submitttd ? A \ ~ ~ s ~ \  cr : *4 J:III- 
~ ~ a r y ,  1932.' " 

The court bclou reilclered judgn~e~ i t  on tllc vcrtlirt. 1~efel1d;int ~ri:~tlc 
numerous exceptions and assignments of error and appealed to tht 
Supreme Court. The  necessary facts will lw r t  forth in the opiniorl. 

.I. L. Emanuel for plaintiff'. 
Winston & Tucker and Xul-ray Allen for t lcfc~ztla~i .  

C L A E I ~ S ~ K ,  J. At the close of plaintiff's eritlence a i d  at the close of 
all the evidence defendant made motions for judgment as in case of 
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 ions suit. C. S., 567. The  court below orerruled these motions, and in 
this we can see no error. 

Plaintiff testified, in pa r t :  "I made application to thc Home Lif(s 
I ~ ~ s u r a ~ i c e  Company of New York for a policy of insurance on 31 July.  
1919. -1ftrr malting applicntion for the policy, on 4 ,\ugust, 1029, the, 
vomp:u~y sent nlc to n r .  James R. Rogers to be cxaimii~ed. I risitetl 
Dr. Rogers' o f h  for this esamination. H r  stripped me to my  waist 
.inti tested my  lieart and lungs and my blood pressur(>. H c  took rl 

.pccimc~l of my blood and urine;  examined niy eyeq, lw:~tl, nose, ear.. 
, ~ ~ r t l  throat. 111 esamiiling my eyes, lic had soiue liilitl oi' a little light. 
/ [ c  lool;cd i n f o  ~ n y  eyes  I P Z ~ ~ L  ~ f .  I l e  m n d e  m e  close one ~ y c  a n d  1001; a1 
/ z  (a lenr lar  o n  f l ~ p  11011 about  f l f t~e t1  f ( ' ~ f  71 (~cL ,  I t w X o n .  I I e  toucrctl  
m y  ?ye  w i f h  a  t a ~ t l  a n d  told m c  t o  read c ~ e d i ~ l n  f h l u g j  0 1 1  t h e  t a l e n d a l .  
whic11 1 did. H e  would corer tlie other eye and told me to read that 
on another calentlar, and L read that. 1 did not do a~iytliilig to prc.- 
\ twt Dr.  R o g e r ~  from exaininiilg me, or any par t  of niy body, in con- 
llectio~i with tlie policy of i~isurancr.  After the ~.xnmiiiation a polic? 
\ \ a s  issued to me. These attachmeiits were all connected with it. r l i  
/ h e  t i n w  th i s  p o l ~ c y  w a s  isouecl t o  rnc 1 w a s  ,lot s u i f c ~ c t ~ g  f ~ o t n  a n y  con- 
i l i t lon  of ~n?y  ?yes  or. o i l ~ p r  p a ~ t  of nzy body .  .It the time this policy of 
lnsurancc x a s  issued to me I was cngaged in worli as  a earpenter fore- 
man on the Raleigh I-Iigli School on St .  Xary '>  street .  L\t that  tinic. 
I did not experience ally trouble in doing my norli. I was able nt 
that t i u e  to drive illy 01\11 autornobilc. I \\.as able at that  time to wall\ 
across tlie streets and street i~ i t~ r sec t ions  a l o n ~ .  Erorn thc time thic 
policy was issued to me and up to the first of S r l ~ t ~ i n b c r ,  1'3.70, 1 did 
t ~ o t  h a v e  uny  t i w i b l e  w i f h  m y  eyes ight .  T did not ever rnake any com- 
plaint about my cycsight." (2. "I will asli you to look f t these gentle- 
men of the jury, and as 1 walk down bcfore them tell me if you call see 
them. Can you see Mr. Kenncdy, juror S o .  11" ,I. "I can't see 11onc. 
of thcm. All 1 can see is a blackness. I can't tell who nobody is. 1 
van see only a black form. I am not able to tell ~vhethel) Mr. Kennedy 
1s wearing glasses or not. S i n c e  t h e  first of Septembei. ,  1930, I h a v e  n o f  
heen  able t o  cngage i n  a n y  occupa t ion  for ga in  or. p ro f i f  I attempted 
to do work aftcr the first of Septcrnbcr, 1930. I tried to corer a llttlc. 
.;bed and fell off. I have  n o f  been  able t o  u:orX a t  all since f hcn .  At 
this time I am not able to dr i re  my own automobile. 1 am not able to 
walk across street i~itersections alone, not safely. I get someone to come 
\\it11 me wlien I come to town. The last 71-ork I engaged in was in 
September, 1930, a t  the Catholic Orphanage for Southeastern Construc- 
tion Company of Charlotte. At that  time I \\as carpenter foreman." 
Q. "Now, what were you doing a t  the Catholic Orphanage a t  the timv 
this accident occurred?" .\. "Well, they ha11 a wide span there i n  thc 
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floor on the third floor and it was swaggering. W e  ven t  into the base- 
ment and was putting in stecl cross-beams under the floor to hold the 
floor up, which n a s  going to fall. T e  put steel beams in to hold it up. 
We norked there aild n ere putting in the last bean1 XT hcn it slipped in 
-ome way. 1 n a s   tand ding to tlir side and it hit me side of tlie head 
,ind knocked nie unconscious about an hour or more. I hare  a scar on 
rny head now from it. I t  is still here (indicating). I h a r e  s u l f e r e r l  
1 ~ 1 t h  my eyes s1nc.e f h e n .  X y  r igh t  e y e  i s  plumb ozr/ and  nz?/ ! e f t  i s  
I ) ~ a c t i c a l l ~  out. I t a n  o?ll?j f e l l  a l i gh t ,  is all. JIy cyetigltt  i s  g e f f i n g  
I / -o~se."  

Thc defendi~nt contended, in pa r t :  "That sincc 1928, six years before 
t he policy ~ v a s  issued. that Mr. Misslielley, tlie plaintiff, was suffering 
u i t h  clioroiditis, a disease of the eye, and that when he was examined 
I)y Dr.  Hicks in 1931 that  the tissues and mcnlbranes of the eyes, or the 
membranes composing tlie eye, were found to he scarred, or some of 
them were, sliouing tliat the disease had contir iu~d for some length of 
time. Tha t  he is not pern~anently and totally disableJ." 

0 1 1  thew t1irputt.d facts, which vcre  corroborated by eridence on both 
yidts of the coutrorersy, tht. court belo~r,  at the request of defei~dant, 
gave the folloning instructioiis: "Sow, the tlcfentlmit has requested the 
caourt to g i ~ c .  you certain instructions, which I nil1 now proceed to do. 
I instruct you that if you find from the eridence, and by its greater 
\$eight, that tlie plaintiff has brcon~e and is totally and perii~anentlj 
l)resurnably disabled from bodily injury or disease, such disease affect- 
~ n g  his eyesight and thereby re~idering hiin totally and permanently 
~lisabled, and if you further find that hc n a s  sufyering from a disease 
nhicli affected his eyesight, k~iown as cl~oroiditis, in the year 1063, and 
that the effect of this disease upon his eyesight continued until after 19 
.lugust, 1929, you will answer thc first issue 'So.' I f  you find from the 
t~videiice that the plaintiff had the disease known as choroiditis in the 
year 192:?, and that  his l~ermanent and total disability, if you find that  
Jw is  now totally ant1 permanently diqabled, is the result of such disease, 
you will ansn-cr tlie first issue T o . '  " Tlic court further instructed the 
jury: "hTon., as 1 hare  stattd to you, the burden is  upon the plaintiff to 
wtisfy you by the greater neight of the elidenee, and I hare  explained 
what that phrasr means. I f  lie has so satisfird you, that is to say, by 
the greater weight of tlie eridence, that  lie has been totally and presuina- 
hly permanently disabled from bodily injury occurring or disease origi- 
nating after tlie issuance of the policy, i t  will be your duty to answer the 
tirst issue 'Yes.' If you do not so find, it will be your duty to answer 
the first issup 'No.' " 

The first issue was: "Has plaintiff, since 1 September, 1930, been 
totally and presumably permanently disabled from bodily injury occur- 
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ring or disease originating after the issuance of the pclicy, as alleged 
in the complaint?" The jury answered this disputed fact "Yes," in 
favor of the plaintiff. 

Under Article IV,  see. 8, of the Constitution of Sort11 Carolina, thi!: 
Court has '(jurisdiction to revieu; upon appeal, any lecision of the 
courts below, upon any matter of law or legal inference," etc. Taking 
the evidence in the light most favorable to plaintiff, it was ample to 
have been submitted to the jury. 

The second issue was: "Was due proof submitted to the company at 
its home office in the city of New York that this insui*ed had becomc 
:jnd was totally and permanently presumably disabled bay bodily injury 
occurring or disease originating after date on which tl-e policy agrec- 
ment becamc effective?" The jury answered this i s s ~ e  "Yes." The 
third issue vas  : "If so, on what date mas such proof suhmittcd?" Thc 
jury ~~nswered:  "4 January, 1932." On the second issu? the defendant 
requested the court below to charge the jury: "The coui-t instructs you 
that upon all of thc cvidelice in this case you will answer the second 
issue T o . '  " Tllc court bclow refused to gire this pra:;cr for instruc- 
tion, :lnd in this we can see no error. 

On 21 Septeiliber, 1931, the following letter was written from heatl- 
quarters of tlic - h e r i c a n  Red Cross at  Raleigh, S. C., signed by 
Hal. W. Young and Urs. Hubert Young, executive srwetary : "Re : 
Misskelley, Charlton E. Gentlemen: The above World War veteran is 
a holder of Policy KO. 368913, with disability clause for payment on 
account of permanent and total disability. Mr. Misskelley was rated as 
totally and permanently disabled by the Veterans' Bureau on account 
of blindness in January, 1931, and is receiving the maximum amount of 
$40 per month for non-service connected disability under World War 
Veterans' Act, 1924, as amended 3 July, 1930. From Mr. Misskelley's 
receipt, I note that he made a payment on this insurance on 19 August, 
1931. I s  he not entitled to a refund of this payment as well as pay- 
ment on policy dated from January, 1930. Kindly advise me regarding 
this at  your earliest convenience, as N r .  Misskelley has been obliged to 
g i w  up all work and is entirely dependent on his wife imd parents for 
snpport. I am attaching hereto letter from the Veterans' Bureau and 
copy of act. Assuring you of our appreciation and cooperation. Very 
truly yours." 

On 24 September, 1931, defendant's assistant actuary answered and 
addressed the letter to Mrs. Hubert Young, executire swretary, as fol- 
lows : "Re : Policy No. 36S913-Charlton E. Misslielley. Dear Madam : 
We are in  receipt of your letter of 21 September enclosing a copy of 
a letter from the Veterans' Bureau and a copy of the World War Vet- 
erans' Act, with reference to the above insured's disability. We herc- 
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with enclose forms for proof and claim of the disability under Policy 
Yo. 368913. Will you kindly have the insured complete the one state- 
ment, and hare the other completed by his attending physician? I f  
liis disability claim is approred, the premium due 19 August d l  be 
refunded and ~raived, provided that he was totally disabled for three 
months prior to the end of the grace period." 

On 4 January, 1932, Mrs. Hubert Young, executive secretary, sent 
the following letter to dcfendant : '(Re : Misskelley, Charlton E. Dear 
Sirs: Attached hereto are claini for disability benefits, also statements 
from Dr. John B. Wright and Dr. V. M. Hicks, this city." I n  this 
letter was "Claim for disability benefits submitted to Home Life Insur- 
ance Company," signed by plaintiff, with attending physicians' state- 
ments. This statement of plaintiff is about the same as his testimony 
ou the trial. The physician's statement, who examined him 23 April, 
1931, says: "(16) Does the disability completely prerent the insured 
from doing work of any kind or engaging in any business or occupation? 
S o .  Since what date? day of , 19 . (17) From 
present indications, what seems the most probable future course of the 
disease? Describe as fully as you can. Eyesight gradually (slowly) 
being impaired. (18) What are the prospects that the insured will 
recover to the extent of being able to do work of some kind, or to engage 
i n  any occupation or business, even in a limited way? (State why.) 
Good. Why-because he lTas not totally blind, or was not the last time 
I saw him." 

On 11 February, 1932, plaintiff received a letter from defendant com- 
pany's assistant actuary, which reads as follows: "Re: Policy No. 
368913. Dear S i r :  This is in reference to your claim for an allowance 
of the disability benefits under the above-numbered policy. We note 
that the doctor who completed the attending physician's statement for 
you has not been attending you, but only examined you on 25 April, 
1931. From the evidence submitted by him, and that of the company's 
examiner, it appears that there has been an impairment in your vision, 
but it does not appear that your vision is impaired to such an extent 
that you are unable to engage in any occupation. Furthermore, me are 
in receipt of evidence to the effect that you had a choroiditis in the 
right eye, which essentially destroyed the vision of that eye some eight 
or nine years ago. The above-numbered policy mas issued in connec- 
tion mith your application, for it is dated 31 July, 1929. I n  your ap- 
plication for the insurance and declaration to our examiner at the time 
of your examination in connection mith the application, you apparently 
withheld this information from the company. We wish to call your 
attention to the disability contract issued in connection with your 
policy, which provides for benefits only if due proof be submitted to the 
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company 'that the ilisured has become and i s  totally and presumably 
pcrnianently disabled by bodily in jury  occurring or d i s ~ w e  originating 
after the da t r  oil wl~ich this agreement bxanic  effective.' S i n x  you 
claiwl disabil~fjj ott account of a disrtrse which a p p a ~ c n t l y  originated 
before the date on which the contract became effective, this alone would 
/)I-eclude us  f ~ o m  allozc-ing y c u ~  claim." (I tal ics ours.) 

0 1 1  this second issue, the court below charged the jury as follows: 
"Tlie burden here is upon the plaintiff. X r .  Misskelley, to satisfy yon 
by the greater weight of the evidence. H e  contends, gtwtlemen of tho 
,jury, that lie wrote to the company, but could hear nothing from them; 
that  he rcccircrl no reply to his letters, or any of the communications, 
uutil Mr. ,1Iisslwlley requested the good offices of the Raleigh Chapter 
of the Red Cross to write, and that  when Mrs. Young, secretary of the 
Wctl Cross, wrote, they then rcplied to Mrs. Young, a l ~ d  that  as  soon 
thereafter as practicable they sent in proofs of claim on the blanks 
furnished by the company. Sow,  Mr. Misskelley contends that  he wrote 
his first letter to the company on 15 January ,  1931, and that you should 
so find, and that  upon receiving no reply to that lettcr, he then re- 
qucstetl hlrs, Misskelley to write, and that  she wrote o w e  or twice, but 
rcce i~r t l  no reply;  tliat then, a t  the request of either M r .  or  Xrs .  Mish- 
kellcy, Nrs .  Young the11 wrote to the company and got the blanks upon 
nhich proof of claim was made. H e  contends that  the company wak 
advised of notice of his disability on 13  January ,  1931, and that  you 
should answer the second issue 'yfs.' Son-,  the defendaiit, on the othcr 
hand, contends that  it received I I O  such lettcrs; that  it  received no letters 
from either Mr. Misskelley or Mrs. Uisskellcy, and tha you should so 
find. (Sow,  I instruct you, gentlemw, that it is  a wesumption of 
law that  nhen a letter is properly addressed and stnnipetl and placed 
in the mail that  it  was received. That  presumption may be rebutted, 
howver . )  Sow,  N r .  Mis~lielley contends tliat on 15 January,  1931, 
he v ro te  a letter in his own liantf; that  it  was properly stamped and 
duly :iddressed :md placed in tlie postoffice at Raleigh and that  yon 
sho~ild so find; tliat thcrenftrr his v i f e  wrote one or two letters, and 
~diIress:d them proprrly and placed tlie requircd arnount of stamps up011 
tlie lctters, or lettcr, ant1 mailrd the sanie in the poatofice in Raleigh, 
and that  you d l o ~ l d  so find, and eoii tend~ furthcr that ycu should answel, 
the issue 'Yes.' The  defendant contends that you should answer thp 
issue 'No.' So\v, if the plaintiff has satisfied you by the greater weight 
of the cridcnce that tlur proof was suhmitted, it d l  be your duty to 
nnsver the sccond issue Tcs . '  I f  he has not so satisfied you, i t  will 
be your duty to answer the issue 'No.' " From the finding of the jury, 
the exception and assignment of crror to the foregoing portion of th(p 
charge in parentheses becomzs immaterial. The  defendant contend,. 
that under the policy this was not "due proof." We cannot so hold. 
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Plaintiff i n  his complaint alleged: "(7) That  plaintiff has sub- 
mitted due proof to the defendant at its home office in the city of N e x  
York; but defendant has written plaintiff denying its liability, and has 
tieclined to  recognize his claim, and refused to pay the same." The 
defendant in its answer says: " (7)  Answering the allegations in para- 
graph 7, defendant denies that  plaintiff has submitted dus proof to it 
at its home office in the city of S e w  York. I t  is admitted that  defend- 
ant has denied liability and declined and refujed to recognize and pay 
plaintiff's claim for the reasons set forth in this answer." 

I n  Cyclopedia of Insurance Law (Couch), Vol. 7, p. 5545, part  see. 
1573, is the following: "Based largely upon the principle or theory 
that the lam does not require a vain, useless, or unnecessary thing, that 
is, something that  will be unavailing, the general rule is that  a denial 
by the insurer, or its authorizeJ agent, or liability under its policy, if 
made during the period of presentation of proofs, will operate as a 
waiver of a provision xi-hich is merely a condition precedent to tha bring- 
ing of an  action, such as one requiring notice and proofs of loss-at 
least, where the denial is based upon grounds other than the failure to 
furnish such notice or proofs." 

I n  Cooky's Briefs on Insurance, Vol. 7 (2d ed.), a t  p. 6319, the prin- 
ciple is stated: "A failure to give notice or furnish proofs of lass, or 
defects in the notice and proofs, a re  waived by a dcnial of liability on 
other grounds." 

I n  Gerrlngsr c. Ins .  Co., 133 X. C., 407 (415), me find: "The weight 
of authority is  in favor of the rule that  a distinct denial of liability and 
refusal to pay, on the ground that  there is no contract or that  there is  
rio liability, is a waiver of the condition requiring proof of loss or death. 
I t  is equilalent to a declaration th'at they will not pay, though rlie proof 
be furnished." Jordan  v. Hanover F .  Ins .  Co., 1.51 N. C., 341; Hzgson 
0.  i\-orth R i v e r  Ins .  Co., 152 S. C., 206; Shuford  v. Li fe  Ins .  Co., 167 
N. C., 547; Lozce v. Fidel i ty  (e. Cas. Co., 170 S. C., 445; Moore v. Ge+ 
ma1 A. El. & L. Assur. C'orp., 173 S. C., 532; .&lercantile .Co. v. Ins. C'o., 
176 N. C., 545; P r o f i f f  I ! .  Ins .  Co., l i 6  S. C., 680; Taylor  v. Ins .  Co., 
203 K. C., 659; S m i t h  c .  Assurance Society, ante, 387. 

The principles above enunciated apply to llfe as well as fire insur- 
ance. I n  a policy s:milar to the one under consideration, we find, in 
Federal L i f e  Ins .  Co. v. Lewis, 183 Pac. Rep. (Okla.), 975, the follow- 
ing:  "The provision in the insurance policy requiring proof of total 
disability to be furnished the company within a certain definite time is 
waived by the company denying liability within such time upon other 
grounds than failure to furnish proof of total disability." I n s u r a m e  
Co. v. Tacke t t ,  149 Okla., 147, 299 Pac. Rep., 862; Insurance Co. v. 
Callahan, 57 S .  W .  (2d),  1083. 
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The attending physician's statement as to plaintiff's condition is not 
conclusive on plaintiff's right to recover. Fie lds  v. .4ssur. Co., 195 
N. C., 262; Buclzholz v. , l Ie fropol i fa~a L i f ~  Ins. PO., 160 S. W., 573, 177 
lfo.  App., 683. 

The court below charged the jury as follows: "SOT, gentlemen of 
' the jury, the policy provides: 'Totally disabled by injury or disease, so 

that he is prevented thereby from engaging in any occupation and per- 
forming any work for compensation or profit.' 'Prevented thereby from 
engaging in any occupation and performing any work for compensation 
or profit.' You are doubtless asking yourself the question: Just what 
does that mean? What does 'prevented thereby from cngaging in any 
occupation and performing any work for compensation or profit' mean? 
(I instruct you, gentlemen of the jury, that the question for you is: 
Was he prevented from working with reasonable con tin^ ity in  his usual 
work, or in such work as he, Mr. Misskelley, is qualifie6 physically and 
mentally under all the circumstances to do, subs tan ti all^^ the reasonable 
and essential duties incident thereto? I will state that to you again, so 
that there may be no possibility of error:  Was he prevented from 
working with reasonable continuity in his usual work, or in such work 
as he, Mr. Misskelley, is qualified physically and mel~tally under all 
the circumstances to do, substantially the reasonable and essential duties 
incident thereto?) (Now, I instruct you that 'ability to do odd jobs 
of a comparatively trifling nature does not prevent a rt-covery.') (So. 
gentlemen of the jury, it is a question of fact for yon. I f  you find 
that he has been, since the first of Sq~tcn~l)er ,  totally and presumably 
permanently disabled from bodily illjury occurring or disease originat- 
ing after the issuance of the policy, as alleged in the complaint, it mill 
be your duty to answer the issue 'Yes.' ") To the foregoing portions 
of the charge in parentheses defcndant cscepts and assigns error. We - 

see no error in the charge. 
The charge is substantially that approved in BullucX: 7.. Ins. Co., 200 

N. C., 642 (646) : "The reasoning of the opinions s c m s  to indicate 
that cngaging in a gainful occupation is tlic ability of the Insured to 
work with reasonable continuity in his usual occupation, or in such an 
occupation as he is qualified physically and nlentally under all thv 
circumstances, to perform substantially the rcasonabl(? and essential 
duties incident thereto. Hence, the ability to do odd jc~bs of comparn- 
tively trifling naturc does not preclude recovery. Furthermore, o u ~  
decisions, and the decisions of courts generally, h a w  established thr 
principle that the jury, under proper instructions from the trial judge, 
must determine whether the insured has suffered such total disability 
as to render it 'impossible to follow a gainful occupation.'" Smith v. 
Assurance Co., ante, 387. 
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I n  Austel l  2'. Volqintecr S f a t c  Life Ins. Co.,  170 S .  E. ,  776, decided 
13 September, 1933 (S. C.), that  Court approrcd the construction herc- 
tofore placed by the Court on this subject, and said in part  : "Our 
Supreme Court said in the XcCzitchen case, 1 3  S .  C., 401, 161 S. E., 67. 
71: 'On the contrary, the courts, giving consideration to the object of 
the contract, hold that  the "total disability" contemplated by the agree- 
ment is inability to do substantially all of the material acts necessary 
to the prosecution of tlic i~lsurecl's business or occupation, in substall- 
tially his  customary and usual manner.' " 

I n  Federal L i f e  Ins. Co. 21. Lewis ,  supra, is tllc following: "The word 
'total' disability is construed by this Court in the case,of C o n t i n e ~ ~ t a l  
C'asualty Co. 1.. TT'ynne, 36 Okla., 325, 129 l'ac., 16, which states as 
follows: 'Total disability, under the provisions of an  accident insur- 
ance policy, does not mean absolute physical inability on the par t  of 
the insured to transact any kind of business pertaining to  his occupation. 
It exists, although the insured may be able to perform a few occasional 
or  trivial acts relating thereto, if he i s  not able to do any substantial 
portion of the work connected with his occupation.' " 

I n  Cyc. of Ins., supra, at  11. 5507, it is said:  " h d  where loss of 
Yight of both eyes i s  expressly declared to  constitute total and permanent 
disability, the ability of the insured, after such a loss, to perform somo 
work for conll)cnsation of financial value is immaterial." Il'amboldt 
1 , .  Ins. Co., 191 B. C., 32, 45 A. L. R., 1360. 

The court below charged the jury on the tllird issue as follows: "If 
o u  do consider it,  it  will be your duty to write for your answer such 
(late as the plaintiff by the greater weight of the evidence has satisfied 
you that  the company had notice of his  disability, or proof of his dis- 
ability." Ilefntdant excepted a i d  assigned error to this charge, con- 
rwding that noticc m d  proof mere uot synonymous, and that  the words 
u b ~ d  in the contract were "due proof," and that  this  contemplates more 
tlian mere notice of disability. Wc think the position taken by the 
tltfentlant is  too trcl~nical. 111 A m e r i c a n  S a t .  Ins. Co. z.. Callahan, 51 
S .  W. Rep. (2d serics), a t  page 1086, is  the following: "The meaning 
of the word ' t l u~ '  in the term 'due proof' is determined by the connection 
i l l  which it is  used. I t  has been the subject of many decisions by the 
courts. -1s used licrc, we think i t  refers to the time mllcn the proof 
is to  be furnished rather t h a ~ i  the sufficiency or conclusireness of tho 
proof to establisll the facts." 

In Couch 011 Insurance, Vol. 7, part  see. 1540, Y. 5492, i t  is  stated 
thus : "The question then arises : What  i s  'due notlce and proof ?' I t  
does not rest with the insurers alone to decide this question; rather, the 
provision requires such notice and proof as may appear to a court to be 
in accordance with the rules of evidence, and, if such notire and proof 
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ha re  been given, then there has been a compliance witk the provisions. 
The question, then, as to what is due proof is to be determined by the 
courts, according to the rules of evidence, and not by thv insurers. And 
due proof of a claim of loss under a policy means such a statement of 
facts, reasonably verified, as, if establishd in court, would pr;ma facie 
require payment of the claim, and does not mean some particular form 
of proof which the insurer arbitrarily demands; nor do1.s the statement 
of one adequate fact in the proofs exclude others omittld through mis- 
take or ignorance." See sec. 1552. 

The  charge does not impinge C. S., 564. We do not think the excep- 
tions and assignments cf error to the admission of the testimony of 
Dr.  L. K. West, Dr .  V. N. Hicks, and Dr .  John B. Wright can be sus- 
tained. They were admitted to be experts. W e  see no error in exclud- 
ing certain questions propounded to Dr .  James R. Rogms in regard to 
the use of ophthalmoscope. The  instructions not given, prayed for b> 
defendant, mere properly refused. I n  the instructions to the jury b l  
the court belon. we see no error. They were carefully and accurately 
given and the case tried in accordance with the law in this and other 
jurisdictions. The  case of Thigpen 21. Ins. Co., 204 S C., 551, relied 
on by defendant is easily distinguishable from the p r ~ s e n t  case. 

From a careful review of the record nnd law a p p l i r a ~ l e  to the facts. 
we can see, in law, 

No error. 

STATE OF NORTH CAROT.ISA, ox THE IIEIATION OF A. U. MYERS AND 

OTIIERS, COSSTITUTISG THE TRAXSPOHTA'ITOS ADVISORY COJIRIIS- 
SION, V. \VII.JIIR'GTON-WRIUHTST'lLIIE BEACH CAUSEWAY COM- 
P S X Y  A K D  OTHERS. 

(Filed 13 December. 1933.) 

1. Eminent Domain D byHeld: parties waivcld right to  p~reliminary hear- 
ing by comnlissioners by stipulation entered in the trial of the cause. 

Where it is stipulated by the parties in condemnation proceedings that 
a healing before commissione~s app inted by the clerk under the pro- 
visi ns cf C. s., 1716, shr u'd he waived, and judgment is rendered de 
term in in^ the amount of dama~es,  arid on appeal the Sup~eme Court 
afhrmc: the judgment as to the compensation aliowed rmd remands the 
cause for error in the esclusion of another element of compensntion to 
nhicli deferldants ale entitled, on the subsequent trial .o determine the 
amt unt recovelable on such other element of compense tion the pat ties 
are b und by the stipu alion waivinz a ~)rcl:iminary healing br com-nis 
sinners, and plaintiff's esception to the trial of the issue without such 
prelimiliary hearing nil1 not be sustained. 
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2. Eminrnt Domain D c-Expert testimony as to necessity for and rea- 
sonableness of expenditure made necessary by taking of lands held 
competent. 

111 this condemnation prncecdinq it was adjudged that defendants were 
entitled to the arnoullt rensonal>ly required for the construction of a druw- 
hiitlge mnde necessary in order for defendants to mail~tain their fran- 
chiscs by plaintiff's taltillfi of other lands of defencl;ruts for an in and 
water-way. 1)~fend;rnts introduced an expert \T-itness who testified tliat 
certain espcnditurrs made by tlcfcnclants vere renso~~ablc in amcant and 
necessary to the ccnstructic,n of the bridge: I i c i d ,  the testimony wap 
comlx'tellt for the purpose fc,r \vhich it was oft'ered. and ercll if' it should 
be he:d incoml~tea t ,  its admission wou:d not constitute revcrsiblp error. 

3. Eminent Domain C -Defendant in condemnation proceedings may 
recover interest when it is a part of the damages sustained. 

Just com~~ensnticn for the taking of lands inc:udcs all elements of 
damages, and where it is adjudred tliat d e f e n d a ~ ~ t  in col~dernl~aticrn  pro^ 

ceedings was entitled to the amount reasmlably exl?endrcl for the construc- 
tion of a dra\\bridge mnde necessary for the mniutenance of defentlal~ts' 
franc,hises :IS 1)nhlic-service corliorations by 1,aintiff s taking othcr lands 
of defenclalits for all i11.anc1 n-ater-way, an il~structicn tliat defendants 
\\.ere entitled to recover, as  a part of the reasonable cost of const~ucting 
the b ~ i d g r ,  the reasonable costs of necessary preliminary surveys, and 
interest ( n  t11e amouuts reasonably exl~ntletl  ill the collstructi, 11 of the 
bridge from the time c,f their es~~endi tu re ,  i s  hcid without error. 

APPEAL by plaiutiff f r o m  D e u i ~ l ,  I., a t  -1pril   torn^, 1933, of N*,\\ 
H a ~ o v r n .  I\'o error .  

T h i s  action was bpgun ill the Superior  Cour t  of S e w  Hanover  C'ounty 
on  1.3 J u l y ,  1929. 

On the  fac t s  a 1 l ~ ~ t . d  i n  t h e  complaint,  the plaintiff p rays  j u J g m e n t .  
(1) tha t  the plaintiff and  t h e  United S ta tes  a re  the  owiiers of the s t r ip  
of land described in the  complaint ;  t h a t  said s t r ip  of land i s  needed a s  
p a r t  of the r ight  of \ray f o r  the I n l a n d  Waterway  Canal ,  which is lion 
under  construc~tion through the  S t a t e  of S o r t h  Carolina, a s  authorized 
by a n  act of Congress, and  tliat the plaintiff h a s  the riglit to use saitl 
s t r ip  of l and  for  tha t  purpose ni t l iout  paying compensation therefor to 
the d e f c d a n t s ;  o r  ( 2 )  tha t  if i t  be adjuJged tha t  the  d e f e d a n t s ,  o r  
either of thcln, h a \ c  a n y  interest i n  said s t r ip  of land, such i ~ ~ t v r e a t  he 
condemned, i n  order  tha t  plaintiff m a y  take the  same under  the right 
of eminent  dcmain conferred upon the plaintiff by statute, arid tha t  thc 
amount  of compensation thercfor be determined a s  prorided by law. 

T h e  defendants  i n  their  answers deny that  the  plaintiff or the United 
S ta tes  is the  o r l i e r  of the s t r ip  of l and  described in the complaint.  The3 
allege t h a t  the  defendants a r e  the  owners i n  fee of saitl s t r ip  of land. 
their  respective interests being as  set out i n  their  answers. T h e  de- 
fendants  admi t  t h a t  plaintiff h a s  the  r ight  to  take the  said s t r ip  of l a r d .  
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under the right of eminent domain, but pray that tlie plaintiff be ordered 
to pay to clrfcildants just comp~nsation for tlic taking of said strip of 
land. 

Tlie action I\ a5 first lieard at September Tcrm, 1929, or the Superior 
C'ourt of Sen-  IIanorer County by Grady, J. At this hearing the de- 
fendants inored that tlie action be dismissed on the grounds set out in 
their motion, ~vhich was in effect a demurrer o re  tenus to the complaint, 
for that the facts stated therein are not sufficient to constitute a cause 
of action. The motion was denied. On defendants' (ippeal to the 
Supreme Court, tlle order of Judge Grady was affirmed. ;See 199 N. C., 
169, 164 S. E., 74. Under this order, the plaintiff ha!$ entered into 
possession of the strip of land described in the complaint. 

The action was next heard at May Term, 1931, of the Superior Court 
of New Hanover County by Midyette, J. At this hearmg a trial by 
jury of the issues of fact raised by the pleadings was waived and, pur- 
suant to the agreement of the parties, Judge Midyette heard evidence. 
On tho facts found by Judge Midyette, it was adjudged and decreed that 
cwh of the defendants is entitled to just compensation for the taking 
of its interest in the strip of land described in the complaint, as of the 
date of the taking of the same by the plaintiff. I t  was ordered that the 
action be and the same was retained for the determination of the 
amount of conil)ensation and of damages which the defendants are 
entitled to recorcr of the plaintiff. 

The action was next heard at  January Special Term 1932, of the 
Superior Court of New Hanover County, by Barnhill, J. At this 
hearing a trial by jury of the issue then involved in the ccmtroversy was 
waived and, pursuant to the agreement of the parties, Judge Barnhill 
lleard the evidence pertinent to such issue, which was as follows: 

"What amount are the defendants entitled to recover of the plaintiff 
as conlpensation for the lands taken and condemned for E right of way 
for the In la id  Waterway Canal o ~ e r  and across the lands of the de- 
fendants ?" 

On the facts found by Judge Barilhill, it n a s  ordered and adjudged 
that the defendants recover of the plaintiff, as just compensation for 
the lands taken by the plaintiff and the easement imposed thereon, the 
Jum of $21,540.34, with interest from 4 November, 1930, and the costs 
of the action. Judge Barrihill was of tlie opinion that the defendants 
are not entitled to recover of the plaintiff, as an elemert of the com- 
pensation to be paid to them by the plaintiff, the cost of the construu- 
tion of the drawbridge, which they were required to consiruct over arid 
:icross the canal, in order to maintain their franchise as public-service 
vorporations, and for that reason declined to consider such cost in deter- 
mining the amount of such compensation. 
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On defendaiits' appeal from the judgment of Judge Barnhill, it wac 
held by the Supreme Court that there was error in his refusal to con- 
sider the evidence tending to show the reasonable cost of said draw- 
bridge, and to include such cost in the amount of the judgment. Re- 
cause of such error, the action was remanded to the Superior Court of 
New Hanorcr County in order that the reasonable cost of the construc- 
tion of the drawbridge might be determined by said court, and when 
determined, included in the judgment. See 204 N. C., 260, 167 S. E.. 
858. 

The action was next heard at *lpril Term, 1933, of the Superior 
Court, by Derin, J. At this hearing Judge Devin ruled that both 
plaintiff and the defendants had waived the right to have the reason- 
able cost of the construction of the bridge determined by commissioners. 
to be appointed by the clerk, under the provisions of the statute, but 
that neither of the parties had waived the right to have such cost found 
by a jury. I n  accordance with this ruling, a jury was empaneled. 
issue was thereupon submitted to the jury, as follows: 

"What amount are the defendants entitled to recover of the plaintiff 
for the reasonable expense of the construction of the bridge over the 
right of way of the Inland Waterway Canal?" 

Evidence pertinent to this issue was offered by both the plaintiff and 
the defendants, and after the charge of the court, the issue mas an- 
swered as follows: '($89,166.67, with interest." 

Thereupon judgment mas rendered, as follows : 
'(This cause having come on to be heard, and being heard before the 

undersigned judge and a jury at the April Term, 1933, of the Superior 
Court of Nen- Hanover County, and having been tried in accordance 
with the decision of the Supreme Court duly reported in the 204th 
North Carolina Report, at page 260; and it appearing to the Court that 
at a former trial of this cause Judge Barnhill entered judgment herein 
in favor of the defendants, Tidewater Power Company and the Wil- 
mington-Wrightsrille Beach Causeway Company, and against the plain- 
tiff, for the sum of $21,840.34, with interest from 4 November, 1930, 
and that said judgment has been affirmed by the Supreme Court of 
North Carolina, and that that Court ordered and directed that the action 
be remanded to the Superior Court of New Hanover County for trial 
to the end that the reasonable cost of the drawbridge might be added 
thereto, and the court having submitted an issue to the jury as to what 
the reasonable cost of the drawbridge was, and the jury having re- 
turned its verdict in the amount of $89,166.67, with interest, as follows : 

" 'What amount are the defendants entitled to recover of the plaintiff 
for the reasonable expense of the construction of the bridge over the 
right of way of the Inland Watermay?' Answer: '$89,166.67. with 
interest.' 
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",Ind it apptaririg to the court from the uncontradicted evidence that  
the construction of said bridge was completed, and the bridge opened 
for traffic, on I1 June,  1971, a i d  the court b ~ i n g  of t11c opinion and 
having cllargcti t l ~ c  jury that  interest 011 said amount might he allowed 
from said date;  

"-2nd it f u r t l l ~ r  appearing to tllc cdourt that  this action was brought 
by the plaintiff imdcr and in pursuance to the provision:: of chapter 44 
of the PuSlic Laws of Korth Carolina, 1927, as amendet by chapter 4, 
l'ublic Laws of 1929 ; 

"LZnd i t  further appearillg to the court that  under said acts i t  i s  
declared that  the compensation so awarded shall be a valid claim 
against the Statc of Xortli Carolina, and that  such comwnsation shall 
he p ic1  in accordance with the provisions of said statute;  

"I t  is, tliercfore, on motion of counsel for the defendants, ordered. 
vonsidered, alijudged, and decreed : 

"1. That  the judgn~ent rendered and filed by Judge M. V. Barnhill 
on  or about 27 February, 1932, as set out in the opinion c~f the Supreme 
Court of North Carolina, to the effect that  the defendants recover of 
the plaintiff the sum of $21,540.34, with interest from 4 November, 
1910, be affirmed in accordance with the opinion of the Supreme Court 
of Korth Carolina. 

"3. That ,  in addition to said judgment, the defendant;;, Wilmington- 
TVriglits~ille Beach Causeway Company and Tidewater Powcr Com- 
pal~y,  recover of the State of North Carolina, and of the plaintiff, as 
the representative of the said State, the sum of $89,166.67, with inter- 
(1st on said sum from 11 June,  1931, and the costs of this action, to be 
taxed by the clerk of this court. 

"3. That  in accordance with the terms of said statute, this ju-lgment 
.;hall be and is hereby dcclared to be a valid claim against the State of 
North Carolina." 

From thc said judgment the plaintiff appealed to the Supreme Court. 

Bryan cE- Campbel l  f o r  p l a i n t i f f .  
7'110s. IT ' .  Davis, L. J .  P o i s s o n ,  G e o .  R o u n t r e e  aitd J .  0. Carr for de- 

f e n d a n t s .  

COTSKOR, J. When this action was called for tr ial  ill the Superior 
Court of New Hanover County, a t  April  Term, 1933, Judge Devin 
ruled that  both the plaintiff and the drfendants had wa ved a hearing 
by commissioners to be appointed by the clerk under the provisions of 
C. S., 1716, of the only matter then to be tried in accordance with the 
decision of this Court on defendants' appeal from the judgment a t  
.January Special Term, 1932. See 204 N. C.: 260, 167 S. E., 858. The  
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plaintiff excepted to  this ruling, and on its appeal to  this Court assigns 
same as error. This  assignment of error is  not sustained. 

This  action was begun by the plaintiff in the Superior Court of Nevi 
I d h o v e r  County primarily to  recorer judgment that  plaintiff, by virtue 
of the provisions of chapter 44, Public Laws of Kor th  Carolina, 1927, 
;is amended by chapters 4 and 7 ,  Public Laws of North Carolina, 1929, 
had the right to take possession of the str ip of land described in  the 
complaint, without paying compensation therefor to the defendants, who 
were then in possession thereof, claiming title thereto; and, secondarily, 
if i t  should be adjudged that  plaintiff had no right to take possession of 
said strip of land, without paying compensation therefor, to recover 
judgment that  plaintiff had the right to take possession of said str ip of 
land, upon the paynient to  tlie defendants of just compensation for the 
same. I n  the latter event, plaintiff prayed that  the amount of such 
compensation be determined as  provided by law. It was adjudged a t  
the hearing before Judge Nidyette that  plaintiff had the right to take 
possession of said strip of land, but that defendants, as the owners of 
the same, were entitlcd to just compensation therefor. Thereafter, the 
only issue to be tried ilivolved the amount of compensation and damages 
which the defendants ne re  entitled to recover of the plaintiff. This 
issue was tried by Judge Barnhill, a t  J anua ry  Special Term, 1932. 
A l t  this tr ial  i t  v a s  expressly stipulated by the parties to the action that  
the issue should be tried by the court, and not by a jury, and that  
"failure to  hare  a hearing before commissioners, and all other omis- 
sions and irregularities in the prelirninary proceedings were likewise 
waived." B y  reason of this stipulation, there was no error in the 
ruling of Judge D w i n  that  both the  plaintiff and the defendants had 
\ \aired the right, if any they or either of then1 had, to a preliminary 
llcaring by comnlissioners of the issue inrolving the an~oun t  of com- 
pensation to which the defendants were entitled for the taking of their 
property by the plaintiff. 

Whether the waiver of tr ial  by jury and the agreement that  the issue 
4iould he tried by the court made at tlie hearing before Judge Barnhill 
\ins binding on the parties at the subsequellt hearing before Judge 
Uevin need riot be decided. Tlie defendants did not insist that  the 
issue should be tried by the court, or except to the submission of the 
issue to a jury. 

During the progress of the tr ial  the plaiiitiff excepted to  rulings by 
tlie court on its objcctions to certain testimony of an  expert witness, 
which was offered by the defendants as evidence tending to  show that  
cwtain expenditures made by tlie defendants in the construction of the 
bridge over and across the Inland Waterway Canal were reasonable in 
amount, and required for the construction of said bridge. Assignments 
of error basctl or1 tllese csceptions cannot be sust:lincd. The  t e s t imor~~  
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was competent for  the purpose for which i t  was offered and submitted 
to  the jury. Even if it  should be held otherwise, its admission could 
not be held as reversible error, for  which a new trial should be ordered. 

Bfter  a full and lucid statement of all the matters involved in the 
issue, the court instructed the jury as  follows: 

"So it is necessary for you to find from the evidence, by the g r e a t e ~  
weight of the evidence, what was the amount reasonably expended by 
the defendants in the construction of the bridge over the right of way 
of the In land Waterway, or canal, in order to maintain i heir respective 
franchises as public-service corporations, and to preserle the value of 
their property not included in  the right of way. 

"This would include not only the amount reasonably expended for 
materials and labor that  went into the construction of the drawbridge, 
but would also include preliminary expenses, reasonably ~xnd necessarily 
incurred, and reasonable expenses for engineering, plars, supervision, 
and inspection costs, and the costs of putting cable underground for 
the operation of the drawbridge machinery, and compensation for thc 
amount reasonably expended in the construction of the drawbridge; it 
mould also include interest on the money expended by the defendantc 
during the construction of the drawbridge as an item of expense in thc 
construction of the drawbridge from the time such expenditures began 
in  Kovember, 1930, until the completion of the drawbridge on 11 June,  
1931." 

Assignments of error based on plaintiff's exceptions to  this instruction 
cannot be sustained. 

I n  Seaboard Aiv Line Railway Cvrnprrny e t  al. v. United States, 261 
U. S., 299, 67 L. Ed., 664, i t  is said:  "The requirement that 'just com- 
pensation' shall be paid is comprehensive, and includes all elements, and 
no specific comniand to include interest is necessary when interest, or  its 
equivalent, is a par t  of such compensation." 

A careful examination of the record discloses no error in the tr ial  
of this action. The  judgment is affirmed. 

N o  error. 

S T A R M O U N T  COMPANY V. T O W N  O F  H A M I L T O N  LAKES.  

(Filed 13 December, 1933.) 

1. Municipal Corporations A a-There are no constitutional restrictions 
on the power of the Legislature to create municipal corporations. 

There are no constitutional restrictions upon the power of the General 
Assembly to create municipal corporations, and where n municipal cor- 
poration is duly created by private act, and the town is organized under 
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the act after due notice as  required by law, the smallness of the popula- 
tion of the incorporated area does not affect the validity of its incorpora- 
tion, and i t  is  a duly created and organized municipality. 

2. Taxation A a: Municipal Corporations H a- 
The courts determine what are  necessary municipal expenses, and the 

governing body of the municipality determines in its discretion whether 
a given project is necessary for the particular municipality. 

3. Same--Held: bonds in  this  case were issued for  necessary municipal 
expenses a s  defined by courts, and  vote of residents was unnecessary. 

Water systems, sewer systems and street improvements are  necessary 
expenses of a municipality, and bvnds for such purposes may be issued 
by the governing body of a municipality without a vote of its residents, 
Art. V I I ,  see. 7, and bonds issued by a municipality for these purposes 
will not be declared invalid on the ground that the purposes ftrr which 
the bonds mere issued were not necessary for the particular munici~~ality 
because of its small population, the determination of the necessity of the 
improvements for tlie particular municipaiity being exclusively in the 
discretional y power of its governing body. 

4. Taxation A f :  Municipal Corporations K c - Legislature may cure 
formal  irregularities in  bond issue by validating act. 

Where the Legislature has validated bonds issued by a municipal cor- 
poration for necessary expenses, objections to their validity on the ground 
that a majority of the commissioners of the town issuing the 1)ouds lived 
outside tlie corporate limits nil1 not be sustained, the Legis ature having 
the power to authorize the issuance of bonds for necessary expenses and 
to clothe designated pelsons with the IJower to execute same for mid in 
behalf of the municipality, and, therefore, having the power to ratify their 
issuance. 

CIVIL ACTION, before Elarding, J., a t  October Term, 1932, of GUIL- 
1'ORD. 

The ~ a r t i e s  by stipulation agreed t h a t  certain facts  should constitute 
a l l  the evidence i n  the  case. T h e  facts  per t inent  to  the questions of 
law involved m a y  be stated substantially as  follows: T h e  plaintiff is a 
pr ivate  corporation and t h e  defendant is  a municipal  corporation created 
pursuan t  to chapter  1 6 1  of the  P r i v a t e  Laws  of 1925 a s  amended by 
chapter  190, Pr iva te  Lams of 1927. Noticr  of application f o r  a special 
ac t  creat ing the defendant a s  a municipal  corporation was duly pub- 
lished a s  required by law. 

P r i o r  to  3 1  J u l y ,  1924, 8. 31. Scales was the  owner of a large t rac t  
of land, containing approximately 1,400 acres, lying near  the corporate 
limits of t h e  ci ty  of Greensboro. Subsequent to  the  purchase of the  
property, Scales began to develop the land a s  a residential subdivision by 
laying off streets, alleys, parks, lake sites, and  building lots. O n  31 
J u l y ,  1924, Scales borrowed f r o m  the Revolution Cotton Mills the  s u m  
of $400,000, a n d  as  evidence of said indebtedness, delivered his  note 
i n  said sum, dated 3 1  J u l y ,  1924, and  i n  order to  secure the payment 
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thereof executed and delivered t o  the Atlantic Bank and Trus t  Com- 
pany as trustee a deed of trust conveying approximately 1,400 acree 
of land. As a part  of tlie agreement Scales entered into a contract with 
the Revolution Cotton Mills providing that  a private corporation should 
be fornlcd, kuovn as Hamilton I,akes, and that  Scales should conve?. 
to said p i r a t e  corporation tlie land covered by saicl deed cf trust, and to 
receive ill pnymcnt thereof from the corporation five thousand share. 
of tlie capital stock, and that  the said Scales should give to the Cottoil 
X l l s  one thousaiid shares of said stock of the par value of $100.00 
per share. I t  was furtlier agreed that  tlie Revolution Cotton Mills a* 
the owner of saicl 1,000 shares of stock should a t  all times he representctl 
on the board of directors, and tliat no  salaries sl~ould b(1 fixed and no 
additional property purchnsed by the corporation cscept with the unan- 
imous consent of all the directors. This  agreement was perfected, the 
land conveyed, the stock issued, and Jul ius  Cone, vice-piesiclent of tlic 
Revolution Cotton Xil ls  and president of tlic lltlantie h n k  and Trust 
Company, tmqtec undrr  the deed of trust, was cleeted vice-president ant1 
director of tlic p i r a t e  corporation 1~110~~11 as Hamilton Lakes. On or 
about 1 Deceinber, 1926, the said 1,000 shares of stock o w ~ ~ c d  by Revolu- 
tion Cotton Mills, togctlicr with the Scales note for $400,000 and tlirl 
deed of trust securing same, were acqu i r~ i l  from R ~ T  clution Cottoll 
II i l ls  by Mrs. Bertha S. Sternberger and her t v o  dnugh te~r ,  Miss ilme1i;r 
Sternberger and Xrs .  Blnnclle Stcwiberger I3enjaniin. l l r r .  Bertha S. 
Stcn~berger  a t  that  time was l)rcsitiei~t of tlic. Itevolutio~l C'otton lli11.. 
The  Steriibergers, after acquiriug the stock and note aforesaid, sold tlic 
1,0b0 shares of stock to Scales for $130,000. The purchase price was 
evidenced by a note for that  sum, sc~curctl by a eecond tleed of trust 
upon certain lalids contai i~ing npprosiinately 2,700 acres, part  of which 
was known as the "Descaler Tract" located near the city of Greensboro 
and near the tow11 of Rainilton Lakes. 

I t  thus appears a t  this point tliat the relatiolisliip of tht> parties W L I >  

as follows: Hamilton Lakes, a private corl)oration, of nhich  A. 11. 
Scales was the president and major stoclrholder, ownecl 1.100 acres of 
land subject to a deed of trust for $400,000 securing : note of like 
amount originally payable to the Revolution Cotton Jl i l ls  and subcc- 
quently purchased by tlie Sternbergers. Tliercafter Hamilton Lakes, :L 
municipal corporation, was created by the Legislature of S orth Carolina 
by virtue of the private acts above referred to. T h e  bou~ldaries of t h ~  
town of Hamilton Lakes, a municipal corporation, includec. among other 
lands, the  1,400 acres described in  the deed of trust. 

I n  October, 1925, the town of Hamilton Lakes, a muni-ipal corpora- 
tion, issued coupon bonds described as "water and sewer bonds, dated 
1 October, 1925, i n  the aggregate principal amount of $100,000; that  
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said bonds were 100 in number, numbered from 1 to 100, inclusi\e, and 
of the tlenominatioli of $1,000 each," etc. 

On 1 Septcmbcr, 1926, the to~vn  of Harnilton Lakes, a municipal 
corporatioll, issued coupon bonds, described as  "Street Inlprovement 
Bonds" in  the sum of $100,000. I t  was stipulated by the parties "that 
all requirenlcnts of law wcw met with respect to the issunrice and sali, 
of said water a i d  selver bonds and with respect to tlic issuancc and s a h  
of said street iniprorement bonds, ~ v i t h  certain esceptions :is follows: 
Tha t  said stipulation "shall not be construed to prerent the plaintiff 
from arguing that  said w:~ter and sewer bonds and said street improw- 
merit bonds arc  iur d i d ,  for that  they were not issurcl for  necessary es- 
penscs mitliirl the meaning of tlie C'olistitution and statutes of S o r t h  
Carolina; nor sliall it  prewnt  tlie plaintiff from arguing that  saitl 
water and sener boi~ds and said street improrement bonds are iuralitl 
because tlierc n a s  no submission of said issue to the qualified roters of 
the to~vn of Hamiltoll Lakes, nor any election thereon, nor that the s:11(1 
and t le l i~ery  of said bonds to said prirate corporation lvas irregular and 
T-oid." It x a s  s t i pu la td  that provision was duly iuarlc for t h ,  public 
sale of the bonds, and that notice of sale was duly published as required 
by law, and that  the o111y bid for as much as par was iilade by the pr iwt i '  
c~orporntion, H a n d t o n  Lakes, Incorporated, TI-liich offered par and ac- 
cruccl intereqt for said boirtls, and that  receipts nere  issued by the d u l ~  
authorized rcl)resel~t:lti\cs of saitl town of IIamilton Lakes sllowinq 
that said bontlz mere llnicl for in full. Each bond in  controrersy C ~ I I -  

t:~illcd a recital "that all acti, conditiolis and things required to hc tlol~c.. 
happen ant1 ('xist, preeetlcnt aud in the issuance of this bond, have bee11 
tlo~ie, have h:~pl~elicd, and do exist, as required by the Constitution and 
l ans  of the State of Kortll C'aroliua; that provision lins been made for 
the levy ant1 collection of an annual tns  upon all tnsable property 
\I itliin the saitl lnunieipality suficiel~t  to pay the interest llcreon and thc 
principal hereof :is the same fall due, and that tllc total indcbtednc3c.. 
of same does not exceed anv eo~lstitutional or statutory limitatio~l. Fo r  
tlic prompt paymciit llcrcof, both p r i ~ ~ c i p a l  and interest, the full faith. 
credit and resources of said niunicipality are hereby irrevocably pledged. 
The ordinances authorizing the bond issues providcd that  they should - 

take effect thirty days after their first publication, unless a petition for 
popular rote v a s  filed in  accortlance with the provisions of the niuuicipal 
finai~cc act. The ordirlailces viere duly publisllecl and no petition for 
popular election TI-as filed. The  entire issue of ~vater ,  sen-cr and street 
improlement bonds of the town of Hamiltoli Lakes, aggregating th(, 
principal amount of $200,000, was sold by the private corporatiou, 
H a n d t o n  Lakes, Incorporated, to David Robinsoii and Company for 
the sum of $160,000, plus accrued interest. In purchasing said bonds 
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David Robinson and Company required the individual guarantee of pay- 
ment of A. M. Scales. 

After the issuance and sale of said bonds the town council of Hamil- 
ton Lakes took appropriate steps to lay water and sewer mains and let 
contracts for  said purpose, and did in fact lay approximately 81 miles 
of water main and 7y2 miles of sewer main a t  a cost of a t  least $100,000. 
Upon petition of property owners within the town, certain streets were 
paved and assessments against abutting property were m:rde, and in the 
absence of objection the assessments were confirmed and the town graded 
and improved approximately twenty-two miles of i ts  stwets and paved 
approximately three miles of its streets a t  a cost of not less than 
$100,000. The paving and street improvement work was clone by Zeigler 
Brothers by contract, and no par t  of the amount having; been paid by 
the town, the said Zeigler Brothers instituted suit and obtained judgment 
against the town, and a mandamus proceeding was ins,ituted against 
the town and a n  order entered requiring the town councll of Hamilton 
Lakes to levy a special tax for the payment of said judgment. 

The Legislature in 1927 enacted chapter 98 of the Pr iva te  Laws of 
Xorth Carolina, entitled "An act to  validate bonds of the town of 
Hamilton Lakes." Said act was duly passed as required by law, and 
particularly as required by ,Irticle 11, section 14, of the Constitution. 
The  act was ratified 2 March, 1927. 

The  original Scales note of $400,000 to  Revolution Cotton hlills was 
i~ssigned to Mrs. Benjamin. Default was made in the payment of the 
clebt arid the deed of trust was foreclosed, and a t  the sale 1,256 acres of 
land corered by the deed of trust were purchased by ihe Starmount 
Company, which had been organized to acquire title to the property. 
Taxes were duly levied by the town for the fiscal years of 1925 to 1929, 
inclusive, and this  action was brought by the plaintiff to rwtra in  the sale 
of plaintiff's property for taxes upon the ground that  the town of Hamil- 
ton Lakes, a municipality, ( a )  was not a municipal corporation; (b)  
that the bonds were null and void, and that  the street assessments and 
taxes were also illegal and void. 

I t  further appears from the agreed facts that  the town of Hamilton 
Lakes lies near the city of Greensboro and that  the territory included 
within the corporate limits of said t o r n  is well adapted to urban use, 
and that  a total of 1,325 lots have been laid off in the town, and that  
there are a t  present 116 property owners. I t  further appears from said 
agreed facts that a t  the time of the issuance of the bond:; A. M. Scales 
was mayor of the town, and his stenographer, Miss Susie M. Gunter, 
was the secretary and treasurer thereof, and that  the commissioners of 
the town were A. 31. Scales, his nephew and attorney, H a r r y  Cobb, and 
a tenant of A. M. Scales, R. G. Moser, and tha t  neither of the town 
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commissioners except Moser was a resident of the town a t  said time. 
Furthermore, it  was stipulated that  "there were four families living in 
the corporate limits of the town of Hamilton Lakes, and a t  the time of 
the issuance of said street improvement bonds there were five families 
resident in said corporate limits; that  one of these families was R. G. 
Moser, the tenant of said A. M. Scales; that  a t  present there are fifteen 
families living in the corporate limits of said town." 

The cause was heard by the court by consent upon the facts agreed 
upon by the parties. The  court was of the opinion "that the town of 
Hamilton Lakes mas a t  the time of the institution of this action, and 
still is a validly organized and existing municipality, and that  the 
bonds referred to in the complaint are valid and binding obligations of 
said municipality, and that  the claim of W. F. and S.  B.  Zeigler, trading 
as  Zeigler Brothers, is a valid and binding obligation of said munici- 
pality." Thereupon the restraining order was vacated and the actio11 
dismissed. From judgment so rendered the plaintiff appealed. 

E. S. Parker, Jr., and Mr.  IT. Holderness for plaintif 
A. C. Davis for defendant, Zeigler Brothers. 
-Manly, Hendren & Womble for defendant. 

BROGDEN, J. (1) Was the town of Hamilton Lakes a duly created 
and organized municipality? 

( 2 )  Are the bonds issued by the municipality valid? 
The municipality was created by chapter 161 of the Pr iva te  Laws 

of 1923. The act established the boundaries of the town and provided 
that  the corporate powers thereof should be vested in and exercised by 
a mayor, town council and town manager, etc. The act further provided 
for the establishment of a public school system and for elections as 
provided by law. The council was empowered to license, tax and regulate 
trades, occupations and to condemn lands, pass ordinances and fix rates 
for public service corporations, to levy and collect taxes on real and 
personal property within the corporate limits, pass ordinances for thc 
collection of taxes, to establish and maintain a fire department and a 
police force, and to grade, pave and repair streets and sidewalks and 
make such improvements tliweon as i t  might deem best for the public 
good, etc. 

The  Constitution does not restrict the polTer of the Legislature to 
create a municipal corporation and to define its territory. Thesc matters 
are within the discretion of the lawmaking body. Penland v. Rryson 
City, 199 N .  C., 140, 154 S. E., 88; Chimney Rock v. Lake Lure, 200 
N .  C., 171, 156 S. E., 542. Governmental and municipal powers are 
specifically delegated to the municipality with minuteness of detail and 
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caomprehensiveness of function. Indeed, this  phase of the case is not 
vxtensively debated in the briefs of counsel, and i t  was stipulated that 
the municipality had been organized under the provisions of chapter 
161 of the Private Laws of 1925 after due notice as required by law. 
Consequently tlie first question of law must be answered in  the.affirma- 
tive. 

The real controversy in the case involves the valid it,^ of the bond 
issues and the levying of taxes to pay the same. The bond issues are 
attacked upon two lines: First, that the bonds are  not necessary ex- 
pcnses of the town of Hamilton Lakes within the purview of Brticle 
V I I ,  section 7 ,  of tlie Coi~stitution of Korth Carolina; and second, that  
the obligations ncre  issued without a vote of the people, a3 contemplated 
in said section. I t  is contended that there was no necessity for grading 
:id paving strrets and sidewalks or  for installing water and sewer 
s ,~stems for tlie benefit of four or five families living upon a farm of 
xpproximately 1,400 acres. I t  is further contended that the expression 
"necessary expciises" of a nlunicipality must have some relation to public 
benefits for n substantial number of lxrsons, and that the constitutional 
provision has no application to land speculations and sut~divisions of a 
suburbail farm. However, an  examination of the legal quc>stion involved 
must begin with the assumption that  the town of Hamil on Lakes is a 
municipal corporation, duly organized and created and endowed by the 
sovcrrign v i t h  specific governmental powers. The population of a dcsig- 
11ated territory iiuposes no limitation upon the 1awmaLing power in 
cwating municipalities. I f  tlie town of Hamilton Lakes is a municipal 
cwrporation, i t  had the power by legislative authority to issue bonds 
for necessary expenses.  he courts-determine what claw of expendi- 
tures made or to be made by a municipal corporation cclme under the 
tlcfinition of (necessary expense.' The governing authorities of the 
i~nmicipal corporations are vested with the power to determine when 
t h y  are needed, a d ,  except in cascs of fraud, the courts cannot control 
the discretion of tlie commissioners." Fawcetf v. X t .  Airy, 134 N .  C., 
125, 45 S. E., 1020. See, also, Storm v .  It'rightsville Bea:h, 189 N.  C., 
679, 125 S. E., 17 ;  Henderson v. IVilmingto?z, 191 X. C., 569, 132 S. E., 
9 5 .  Tha t  i s  to say, the courts determine wht~ther a given project is a 
ilecessary expense of a municipality, but the governing authorities of 
the municipality determine in  their discretion whetller such given project 
is necessary or needed in the designated locality. The pertinent deci- 
sions of this Court are all to the effect that water systems, sewer sys- 
tcms and street improvements are necessary governmental expenses of a 
inunicipality. Therefore, no vote of the people was required. 

The plaintiff further contends that the bonds are void for the reason 
that there \vere certain irregularities in the issuance thereof, and particu- 
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larly that  the majority of the commissioners of the t o ~ r n  of Hamilton 
Lakes lired without the corporate limits of the town. This situation 
v a s  doubtless called to the  attention of the Legislature and cllapter 9s 
of the P r i r a t e  L a n s  of 1927 was duly enac.tet1. This statute expressly 
d i d a t e d  all the bonds in controversy issued by the town. "The Legisla- 
ture may rat ify ant1 confirm any act which it might lanfully lrarc, 
authorized in the first instance where the dcfect arises out of the neglect 
of some legal formality and the curatire act interferes with no vested 
right." Sechrist c. Con~nzissioner-s, 181 S. C., .ill ,  I07  S. E., 3 0 0 ;  
Brown v. Hillsboro, 185 I'u'. C., 368, 1 1 7  S.  E., 41; C'o~lstruction Co. 
v. Brockenbrough, 157 K. C., 65, 126  S. E., 7 .  Nnnifcstly, the l a w  
making power of thc State could authorize the town of Hamilton Lake> 
to issue bonds for necessary expenses, and also to clothe designatctl 
persons with the power to execute qwnle for nntl i n  bchnlf of thc 
municipality. Hence the said bonds of the tonn of Tlan~il ton T d m  arc1 
d i d  obligations of said iriunicipality. 

I t  appearsffrom the record that  the claim of Zeigler Urothers ha< 
been reduced to judgment ant1 no t l i icns io~l  of that pllnsr of the casta 
is necessary. 

Certain actio~ir  ne rc  instituted in the Uiiitcd St:ltcs Court 11po11 c(+ 
tain bonds ill controrersy, brought by the Ohio Savings Bank : t ~ t l  Truqt 
Cornpan7 I:. Town of Hamilton Lakes and by the First  Sa t ionnl  l h n l c  
of Oak Harbor  v. the same defendant. The plaintiff.: interrcncd in wit1 
action auil the cause TI as  finally disposctl of by the opinio~l in t l ~  c a w  
of Starmou~zt v. Ohio Sacinqs Bani and T7 ~ ~ n t  Po., 33 Fed. (2tl). p. 640 
This case discusses e w r y  phase of the p rcvn t  litigation nit11 c l c a r n w ~  
and precision and determines the contro~crtct l  qurqtions a t l r c ~ . c l ~  t o  
the plaintiff. Hovierer, i t  is not deemcd necessary to discuss t l ~ c  c+fpc.t 
of the Federal dcciqion as the 1 alidity of the bonds must 1~ uplleltl 1,: 
application of tllc principles establiqhrtl in thc tlcci~ione, of t h i ~  St:lrc> 

Affirmed. 

-7. W. STOTT v. SEARS, ROEBUCIi  ASD C'OAIPASY 

(ETletl 13 December, 1933.) 

1. Evidence D f-Letters written by plaintiff held conipetent in (.or- 
roboration of plaintiff's testimony on controverted fact. 

Where plaintiff's testimony as to the amount he was to receive under 
a contract of employment is directly chnllelrzed by testimony of defend- 
ant's general manager, letters written by phintib to oficers of defendant 
company relative to  the cornpensation agreed up011 are comgetent in 
corroboration of plaintiff's testimony. ant1 objections to their admissions 
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on the ground that they contained self-serring declarations will not be 
sustained, the letters being admitted solely for the purpose of corrobo- 
rating plaintiff's testimony and not as an admission by d2fendant of the 
matters therein contained. 

2. Corporations G c- 
The act of a general manager of a corporation for a large territory in 

transferring a store manager from one of defendant's st3res to another 
of its stores within the territory and in axing such store manager's com- 
pensation at  the new post is binding on the corporation. 

APPEAL by defendant from Cowper,  Special Judge, at  J u n e  Special 
Term, 1933, of MECKLEKBURG. 

Civil action to recover damages for breach of contract of employment. 
The defendant operates a number of mercantile establishments through- 

out the country, and is engaged in  a large retail businecm. One of its 
stores is located at  Charlotte, N. C., which store, prior to 1931, had not 
proved very satisfactory from the standpoint of profits. New manage- 
ment was desired. 

The  plaintiff had successfully managed two stores for h e  defendant, 
one a t  Youngstown, Ohio, and the other a t  Scranton, Pa .  H i s  drawing 
account, or guaranteed salary, as manager of the Scranton store for 
the year 1931, was $4,200, i n  addition to which, i t  was estimated h e  
would receive approximately $4,000 as a bonus, dependin@ upon the net 
earnings of the company for the preceding year, according to defend- 
ant's plan of sharing with managers of its different stores. 

On 27 July,  1931, plaintiff mas transferred to Charlot,e as manager 
of defendant's store a t  a guaranteed minimum salary for the year 1932 
"of as much as he was making a t  Scranton," so he allege: and the jury 
accordingly finds. This was denied by the defendant. On 26 March, 
1932, plaintiff was released from the Charlotte store, u i t h  assurance 
that he  would hear from F. M. Judson, the former district manager 
in  the north, relative to assignment to another store. Not hearing from 
Mr. Judson, plaintiff wrote him in  regard to another assignment, first 
on 7 April, 1932, which was followed by correspondence consisting of 
a n  exchange of several letters. To the introduction of these letters the 
defendant objected and excepted. 

Plaintiff then exchanged a number of letters with other officers of 
the defendant company relative to employment at  some other point, 
but which resulted in no further employment. I n  apt  time, the defend- 
ant  objected to the introduction of this correspondence a s  containing 
self-serving declarations, tending to show plaintiff's version of the terms 
of the contract of employment. Overruled; exception. The court stated 
to the jury that  it was admitted in corroboration of plaintiff's testimony. 
Some of the letters were written before and some after plaintiff's definite 
discharge in June,  1932. 
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The remaining assignments of error relate to prayers for instructions 
refused, and instructions given. 

The jury returned the following verdict: 
"I. Did the plaintiff and the defendant enter into a contract by the* 

terms of which the defendant agreed to employ the plaintiff for thc 
year 1932, at  a minimum salary of eighty-two hundred dollars ($8,200) ? 
Answer : 'Yes.' 

"11. I f  so, did the defendant wrongfully breach said contract? An- 
swer : 'Yes.' 

"111. What  amount, if any, is the plaintiff entitled to  recover of t h ~  
defendant ? Answer : '$5,648.20.' " 

Judgment on the verdict, from which the defendant appeals. 

llhlman S. Alexander and J0h.n iM. Robinson for plaintiff. 
Cansler B Cansler for defendant. 

STACY, C. J. The testimony of the plaintiff and that  of C. -1. Woods. 
defendant's southern territorial officer, is i n  direct conflict as to what 
plaintiff's salary was to be for the year 1932. They both agree that 
i t  was to equal his Scranton compensation for the balance of 1931. 
Therefore, plaintiff's testimony with respect to his compensation for 
the year 1932, was directly challenged by defendant's witness, C. 11. 
Woods. I n  this state of the record, it was permissible for plaintiff to 
offer in evidence the correspondence had between himself and officers 
of the defendant company, with respect to the terms of the contract of 
employment, as corroborative of his own testimony. Bllrecl v. Kirkman, 
160 N .  C., 392, 76 S. E., 244; Rurnetf v. R. R., 120 S. C., 517, 26 
S. E., 819. 

The case is not like Leach and Co. v. Peirson,, 275 U .  S., 120, 72 I,. 
Ed., 194, and others of similar import, cited and relied upon by dc- 
fendant, where the plaintiff sought to offer in evidence, as proof of the 
facts set forth therein, an  unanswered letter, written by himself to 
defendant and containing self-serving declarations, the Court saying in 
the cited case that the failure to answer such a letter mas not tantamount 
to an admission on the part of the defendant of the truth of the matters 
and things therein asserted. See Annotation, 8 A. L. R., 1163. 

Likewise, the cases of S. v. ilfelvin, 194 N. C., 394, 139 S.  E., 762, 
S. v. Exum, 138 N.  C., 599, 50 S.  E., 283, and 8. v. Parish, 79 N. C.. 
610, strongly relied upon by defendant, a re  not against, but, for thc 
purpose offered, are in support of the admissibility of the evidence non 
in  question. 

While not offered for the purpose, i t  is suggested by plaintiff that this 
evidence was also competent to show diligence on his part to securcx 
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otlier cniploy~nrnt i11 diminution of loss. Disfribzcting Corp. c. Senwell, 
C J ~ ~ E ~ C ,  339; JIillr c. JIcRnc, 187 S. C., 707, 122 S. E., 732 ; Monger c. 
T~utlcrlol~. 195 S. C., 274, 142 S. E., 12. 

I t  is obscrrccl that  tlie defendant Tvas allowed to s t r ~ n g t h e n  C. A. 
Woods' testimony by offcring in  cridence eschange of letters had be- 
tvecn himself and otlier officers of the clefendant company relative to 
plaintiff's status. The  competcl~cg- of this eridcncc, as tcrroborative of 
defendant's witness, is not questioned, though i t  may hare  been res inter 
alios actn. Stonley zl. Lbr. Co., 184 N. C., 302, 114 S. E ,  385; Bryant 
1 ) .  Bryant, 17s  K. C., 77, 100 S. E., 178. Thc only purpose in  mention- 
ing this circumstance is to point out that  both sides resorted to and were 
granted thc p r i d e g c  of offering corroborative evidence. The  principle 
stated in Rhclton 1 , .  R. E., 193 N. C., 670, 130 S. E., 232, is not 
i i i~olvxl .  

The  authority of C. A. TToocls to  act for the defendant in transferring 
plaintiff to the Cliarlottc store, and in  agreeing upon liis compensation, 
while challcngcd on the record, n a s  properly ruled in favor of such 
xuthority. Lumber Go. 1%. Elins, 199 K. C., 102, 134 S. E., 34; Sfrickland 
P. Xress, 183 S. C., 534, 112 S. E., 30. 

The remaining cxccptions are not of sufficient merit to  Tvarrant a new 
trial, or to call for clnboration. Tlic ~erc l ic t  and judgmrnt will be 
upheld. 

Xo error. 

W, B. RLASDEII v. E. C. WEST. 

(Filed 13 December, 1933.) 

Execution K +Execution against the pcrson may not issue upon judp- 
ment by default in action for malicious prosecution and abuse of 
process. 

Where judgment is rendered in  an action for malicious prosecution and 
abuse of process by default and inquiry, execution against the person of 
defendant may not be lml upon the verdict of the jury upon the issue 
of damaces, an affirmative finding by the jury of actual malice being 
necessary for esecution aqainst the person on the first cause of action, 
and wilful abuse of 1)rocess being necessary on the second. 

APPEAL by defendant from Sinclair, J., at  March T.rm, 1933, of 
NEW HASOTER. Modified and affirmed. 

The  plaintiff brought suit against the defendant to  rec80ver damages 
for malicious prosecution and wrongful abuse of process. He alleges 
that  in 1924 he bought goods amounting t o  $29.00 from the Quaker 
Valley Nmiufaeturing Company, a corporation doing biisiness in the 
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State of Illinois, and was unable to pay for them; that  i n  June,  1932, 
the defendant, an attorney resident in the county of Harnett ,  caused 
a warrant  to be issued charging the  lai in tiff x i t h  the unlawful, wilful 
aiid felonious removal, exchange, or secretion of certain personal prop- 
clrty on which a lien existed in favor of the Quaker Valley Manufac- 
turing Compaliy, IT-it11 intent to hinder and prevent the enforcement of 
-:tic1 lien; charging him also with tlie frnudulent use of the United 
States mails for thc purpose of defrauding said corporation; and that  
I IP  caused the plaintiff to be arrested and tried before a magistrate in 
Harnett  County in a criminal action TI hich was dismissed before the 
institution of the present suit. 

The  plaintiff further alleges that  the affidavit was sworn to  by the 
clefencla~lt before a justice of the peace; that  the defendant instituted 
the prosecution with malice for the purpose of extorting the payment 
of the debt; that  the defendant is guilty not only of the malicious prose- 
cution of the plaintiff but uf the malicious abuse of tlie process of the 
court for the purpose of forcing the plaintiff by a criminal action to 
pay the said debt and costs; and that  the defendant's malicious prosecu- 
tion and wilful abuse of the process of the court injured the plaintiff 
111 his character a i ~ d  r~pu ta t ion .  

Tlic complaiiit n.as ~cr i f i r t l .  The  defendant filed no answer, and the 
1.1crk of tlie Superior Court relitlcred judgment by default and inquirx, 
and transferred the cause to tlie cir i l  issue docket for the assesimclit 
of damagcs as pror irled by law. 

&It March Term, 1933, an  issue n a s  submitted to  the jury ~ ~ h o  assessed 
tlie plaintiff's damages a t  $230.00. I t  was thereupon adjudged that  the 
plaintiff recover of defendant the sum of $230.00 and the costs of the 
action; and, further, that, ~vhereas the defendant wilfully, maliciously 
and nalltonly a l o u d  the process of the court in causing the arrest and 
prosecution of the plaintiff, the clerk of the court should issue an  execu- 
tion to the slleriff of Harnett  County against the property of the de- 
fendant and if the execution sliould be returned unsatiqfied he should 
isaue an esecutioli to the sheriff of IIarrlett County to arrest the defend- 
aut mid deliver him to tlie sheriff of S e w  Hanover County to  be held in 
custody as required by law until tlie judgment should be paid or the 
defendant should be discharged. 

Defendant excepted and appealed. 

Clifi'ord & lJ7illiams for appellamf.  

PER CURIAM. The complaint states alleged causes of action for 
nlalicious prosecution and d f u l  abuse of process. The  defendant filed 
rio answer and the clerk gave judgment by default and inquiry. I n  the 
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Superior Court the only issue submitted to the jury was directed to 
the quantum of damages and was answered in  favor of the plaintiff. 
I t  was thereupon adjudged that  the plaintiff recover $250.00 and costs 
and that  he have execution against the property of the defendant and 
upon return of nulla bona against the d;fe;dant's perso:?. The defend- 
ant excepted only to  the clause in the judgment which authorized his 
arrest under execution. 

T o  justify an  execution against the person in an  action for malicious 
prosecution there must be an  affirmative finding by the jury of express 
or actual malice. Watson v. Hilton, 203 N .  C., 574; Hzrris v. Single- 
tary, 193 N. C., 583; Swain v. Oakey, 190 K. C., 113, 116. 

I n  an  action for abuse of process i t  is  not necessary to show malice, 
want of probable cause, or termination of the action; tkc two essential 
elements are  the existence of an  ulterior purpose and an act i n  the use 
of the process not proper in the regular prosecution of the proceeding. 
The act must be wilful. Carpentel. v. Hanes, 167 N .  C., 551. 

I n  the absence of a finding of express malice or the wilful abuse of 
process the person of the defendant cannot be taken in execution. The  
Flause authorizing execution against his person will be stricken from 
the judgment, and as  thus modified the judgment is aifirmed. 

Modified and affirmed. 

C. J. HARRIS v. CABARRUS RANK AND TRUST COMPANY, AD MINI^+ 
TRATOR, C. T. A,, ET AL. EXECUTORS OF TIIE ESTATE OF ROBERT F. 
PHIFER. 

(Filed 10 January, 1934.) 

1. Brokers A a: Executors and Administrators C c-Ordinarily executor 
cannot bind estate by brokeragc contract to sell at fired price. 

An executor of an estate has no power to bind the estate by a brokerage 
contract with a real estate agent for sale of lands belongiig to the estate, 
unless it is made to appear that such power was given under the will 
or otherwise, and where there is no evidence that th: executor had 
been given such authority a demurrer is properly sustained in an action 
against the executor in his representative capacity by the real estate 
broker to recover commissions for procuring a proposed purchaser upon 
the terms agreed upon, the real estate broker being chargeable with 
knowledge of the legal limitations on the executor's authority. 

2. Brokers D a-Seller nlny not maintain that  proposed purchaser could 
not pay cash in accordance with a-groement where deed is not ten- 
dered. 

Where the contract with a real estate agent is that he shall sell lands 
upon commission a t  a certain price for cash and he finds tr purchaser who 
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agrees to buy a t  the price fixed, in the agent's action to recover the com- 
mission, the question as to whether the proposed purchaser was able and 
willing to pay the purchase price in cash may not be taken advantage 
of by the seller where he has not tendered a deed to the lands and has 
not demanded the cash payment. 

CIVIL ACTIOK, before Warlick, J., at  February Term, 1933, of 
CABARRUS. 

I t  was alleged in  the complaint that  Robert F. Phifer, of the city of 
New York, died on or about 16  October, 1928, leaving a last will and 
testament in which the New York Trust  Company and Marshall Phi fer  
Williamson were appointed executors and duly qualified as such, and 
that  the Cabarrus Bank and Trust  Company was duly appointed ad- 
ministrator, c. t. a. of said Robert Phifer, deceased, by the clerk of the 
Superior Court of Cabarrus County, North Carolina, and all are now 
acting in  their said capacities. 

The  evidence tended to show that  the plaintiff is a real estate agent 
in Cabarrus County, and that  the law firm of Fletcher & Brown, of 
New York, were attorneys for the New York Trust  Company. Mr.  
Brown, one of said attorneys, came to Cabarrus County to look over 
the property of the deceased Phifer .  The plaintiff testified that  the 
said attorney Brown employed him to sell certain property situated 
on South Union Street in Concord, N. C., belonging to said estate. The  
plaintiff said that  as a result of the conference with Brown lie uncler- 
took to procure customers for the property and as a result secured an 
offer for the property for the sum of $25,000 cash. This offer was 
communicated to Brown and in response thereto Brown wrote the fol- 
lowing letter to Har r i s :  "Re estate of Robert F. Phifer .  I have your 
letter of the 19th inst. The  result of my investigation after talking with 
a number of people in Concord when I was there was that  South Union 
Street property is  worth $1,000 a front foot and I consider that $25,000 
is an inadequate amount to  sell 34 feet for, and I think that  we have 
offered you an  exceptionally good proposition in  offering to permit you 
to sell for $26,500. Fletcher & Brown, by A. L. Brown." After receiving 
the letter of 24 April, 1929, the plaintiff Harr is  interested J a y  Linker 
in  the purchase of the property. The  plaintiff and Linker went to the 
office of the defendant, Cabarrus Bank and Trust  Company, and re- 
newed the offer in the presence of W. L. Burns, vice-president of the 
bank. Thereupon the following telegram was sent to Brown in  New 
York: "In accordance with your letter of 24 April, Mr. Harr is  has 
sold remaining Union Street business property for twenty-six thousand 
five hundred dollars. Shall  we confirm? W. L. Burns, vice-president, 
Cabarrus Savings Bank, Concord, N.  C." Brown replied to the t e l e  
gram on 21 May, 1929, as  follows: "Trust Company and Williamson 
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autllorizc you to sell remaining Union Street property for $26,500 if 
you recommend sale. A. L. Brown.'' 

The plaintiff heard nothing further from the matter and on 15 Junca. 
1929, wrote a letter to the attorneys, Fletrher & Brovrn, New York, 
claiming a colnn~ission of five per cent for making the sale, and nmount- 
ing to $1,325. Linker testified that a t  the time he  went into the office. 
of the defendant, Cabarrus Bank and Trust Company, he  understood 
that the deal was to be a cash transaction. and "at tl at  time I was 
ready, able and willing to take the property at  my offer of $26,500. At 
that time I was in  a financial position t o  put down a fair  deposit in 
cash. They did not ask for any deposit, so it was not necessary to offer 
the deposit until the deed was offered for delivery. . . . I did 
not have the cash that day, but was in  a position to get i t  whenerer 
they delivered the deed." KO deed was erer tendered by the defendanti 
to Linker and 110 demand eyer made for the payment cf the purchasca 
money. 

The folloniug issues were submitted to thc jury:  
I. "Was the plaintiff, C. J. Harris ,  authorized by tho defendants to 

act as agent for the defendants in  the sale arid dispositioa of the Union 
Street property a t  the price of $26,6001" 

2. "If so, did the plaintiff, C. J. Harris ,  find a proposed purchaser 
a t  the price of $26,500 for said property?" 

3. "Was the proposed purchaser J. 13. Linker so found 1)y the plaintiff. 
C. J. Harris, ready, able and willing to  purchase said property at  the 
price of $26,500, according to the terms of the sale?" 

4. "What aniount, if anything, are  the tlefenclants indebted to t l i c h  
plaintiff ?" 

The jury in  response to instructions by the court, answered the first 
issue "Yes"; the  second issue "Yes" ; the third issue "Yes," and alsu 
answered the fourth issue "$1,325." 

From judgment upon the wrdic t  tlie deferrdants appealed. 

Ifartsell & Hartsell for plaintif)'. 
J .  Lee Crowell and J .  Lee Crowell, Jr., for defendants. 

BROCIIPK, J. 1 s  a. lettw writtell by tllc attorneys for the executors of 
a n  estate, authorizing a real estate agent to sell land belonging to the 
estate, sufficient evidence of agency to bind the estate in the absence of 
proof of either express or implied authority conferred upon the execu- 
tors to sell arid convey real property? 

At the outset the plaintiff knew that he n a s  dealing with thc repre- 
sentatives of n dead mail, and consequelltly the law imposed up011 
him the duty of ascertaining the extent of the authority of the pnrtica 
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to dispose of the real estate. The power of perso~ial representatives to 
contract with respect to real property of dec~dent  is limited and fcncetl 
i n  both by statute and the decisions. Thus in  Hedgecock z.. Tate, 16s  
N. C., 660, 85 S. E., 34, the Court said:  "The plaintiff cannot enforce 
specific performance of the option, because there is nothing to show. 
in  the first place, that tlie executors to the will of J. 13. Richardson artJ 
given power to sell land. Even if they werc vested with the power to 
sell land, it has been held that that  does not give tlie executors any 
pomer to give an  option to purchase." See T7aughan v. Farmer, 90 

' K. C., 607; l'rogden v. Williams, 144 S. C., 191, 56 S. E., 865 ; Powell 
v. Woodcock, 145 N.  C., 235, 62 S. E., 1071; Ann. Cas. 1916-D, 410,448, 
449. The will of testator n a s  not offered in evidence. Hence there was 
nothing to indicate either the express or implied power of the personal 
representatives to sell land, nor was there any evidence of authority 
of the attorncy to make such a contract except the bare fact that he 
was representing the executors. H e  testified: "I was never vested with 
authority to sell or authorize contracts for the sale of any real estate 
belonging to the estate of Robert F. Phifer, deceased." The plaintiff 
said: "I never made any trade with thc New York Trust corn pal^> 
or Marshall P. Williamson, the executors of the estate. Have never seeit 
any of the S e w  York Trust Company, but have talked with X r .  Wil- 
liamson, never talked any business with him only through A. L. Brolvn." 

This  suit was brought against the administrator and executors ~ I I  

their representative capacity, and therefore the claim is asserted againqt 
the estate and not against the executors personally, upon the theory 
that they exceeded their authority as agents. 

The trial judge instructed the jury as follows: "The court . . . 
instructs you as a matter of law t h i t  if you find the facts to be as 
the evidence tends to show that you would a n s m r  the first issue 'Yes,' 
finding thereby that the plaintiff, C. J. Harris, was authorized by thc 
defendants to act as agent for the defendants in the sale and disposit io~~ 
of the Union Street property a t  the price of $26,500." 

Interpreted in  the light of the foregoing decisions and others of lilio 
tenor, the instruction so given was erroneous. 

The defendants earnestly contend that there was no evidence that 
Linker, the proposed purchaser, was ready, able and willing to comply 
with the agreement. The  lam is that  "a broker, who negotiates the sale 
of property, is not entitled to his commissions unless he finds a pur- 
chaser i n  a situation and ready and willing to complete the purchase 011 

the terms agreed upon between him and his principal, the vendor." 
Trust Co. v. Adams, 145 N. C., 161, 58 S. E., 1008; Hardy v. Ward, 
150 N.  C., 385, 64 S. E., 171; Winders v. Kenan, 161 N.  C., 628, 7; 
S. E., 687; Crowell v. Parker, 171 N. C., 392, 88 S. E., 497; McCoy v. 
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Twst  Co., 204 N. C., 721. However, i t  is to be observed that  the offer 
to sell the property for $26,500 specified no time for the payment of the 
purchase money, nor did it specify that  such money was to be paid in  
cash a t  the time of the acceptance of the offer. The  letter was no more 
than a bare agreement to sell t he  property for the sum stipulated. 
Consequently, in order for the defendants to take adiantage of the 
"ready, able and willing" doctrine, it  was their duty to tender a deed 
within a reasonable time and demand the price. This  th(2-y failed to do. 
Hence they cannot now set on foot a n  examination as to whether the 
proposed purchaser had $26,500 in  cash in his pocket on the day he 
appeared a t  the office of the Trust  Company and agre'2d to purchase 
the land a t  that  price. 

Error.  

TJEONA YOUNG, ADMINISTRATRIX OF P. R. YOUNG, DECEASED. V. SOUTHERN 
RAILWAY COblPANY AND J. E. DIVELBISS. 

(Filed 10 January, 1934.) 

Railroads D c--Administrator nlny not recover for death of intestate 
killed when struck by train which he could have w e n  for 200 yards. 

Where there is evidence that defendant's passenger train, coasting 
down grade at a rapid speed, struck and killed plaintiff's intestate who 
was crossing defendant's tracks by a foot path, and tha: the train gave 
no signal or warning of its approach, but all the evidence tends to show 
that a t  the scene of the accident defendant's tracks were built on a fill 
and that the top of the fill extended level with the tracks for a distance 
of eight to twelve feet on either side, and that within six to eight feet 
of the track defendant's approaching train could have been seen for a 
distance of 200 yards, defendant's motion a s  of nonsait is properly 
allowed. 

CIVIL ACTIOX, before Alley, J., April  Term, 1933. Fr2m BUNCOMBE. 
On  5 November, 1931, about 1 :30 p.m., on a clear day the deceased, an 

old man eighty-eight years of age, undertook to cross the defendant's 
tracks near Canton. H e  approached the track on the south side and 
was walking in  a footpath across said track. T h e  roadbed was on a fill 
eight o r  twelve feet in height and the path led u p  to  the track. From 
the west to the point of collision is  a steep grade. An eye witness 
offered by plaintiff said: "He came across from the # ~ o u t h  side and 
walked upon the bank. As he  got upon the top of the railroad fill he 
turned and walked with his back to the train down the railroad. The  
last time I saw him he started across the track-he never did stop- 
just went right straight across the track-he just kept going with his  
head kinda down looking this way. H e  was just walking along and 
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looking in  the same direction all the time-he walks pretty glib. 
. . . H e  was making the last step off the track on the north side 
when the pilot beam hit  him in the head. . . . I heard the train 
blow back u p  the track. . . . I f  he had looked u p  the track after he  
got u p  the fill, he could have seen the train I feel sure. I have said that  
all the time. I can't say anything but that. . . . Not a thing to 
keep you from seeing u p  the track. . . . I was sitting on a wall in 
my kitchen ~ a r d  a t  the time the accideilt happened, . . . 150 yards 
from the place where Mr. Young was hit. . . . From the time T 
saw him walking u p  there, walking along, he walked on and never 
changed his head a t  all, kept walking the same way all the time. I 
never saw him turn  his head or change it." 

The  plaintiff offered as a witness a civil engineer, who made a blue 
print  of the surroundings. This witness testified: "That trai l  led up 
an  embankment about eight feet high. When he got u p  there he  had 
a space to walk over after he got to  the top of the embankment ap- 
proximately eight or ten feet to the track-that eight or ten feet was 
level with the top of the fill. . . . When he got within eight or 
twelve feet of the track, exactly like pointed out to  me, the space was 
perfectly level, and I could see the straight track running east and west. 
Looking east i t  is 1,100 feet to the first Wellstown crossing-that was 
perfectly straight and down grade. The train was not coming in that 
direction-they told me i t  was coming in the other direction. Standing 
in  that  space-say two feet from the end of the cross tie, nhere  they 
showed me Mr. Young walked up, looking due west, the way the train 
was coming, I imagine you could see u p  that track between two or threc 
hundred yards anyway. A man walking just the way they showed mc 
Mr. Young was walking as he approached the railroad track before hc 
went on the track, if he had looked in the direction the train was com- 
ing, could have seen the train a t  least 200 yards. I could have seen 
that train in  the direction i t  was coming, I would say 200 yards a t  an) 
point from the top of the fill to the railroad a distance of eight or 
twelve feet there, if he had looked in the direction the train was coming. 
Six or eight feet before he got to the end of the ties he could have seen 
two or three hundred yards, if he had turned his head and looked in 
the direction the train was coming. I think that outhouse is the nearcst 
obstruction looking west from the railroad track-it is something like 
twenty-five feet from the track. . . . This little outhouse sits some- 
thing like 25 feet south of the track, and sits on lower ground than the 
track. . . . There is no house, no bushes, no growth of any kind 
that  would obstruct the view of a man from six to eight feet of the 
track right where N r .  Young went on, looking west for  two or three 
hundred yards . . . a t  any point six to eight feet before Mr. Young 
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went on the track looking i n  the direction the train ~ v c s  coming, that  
would obstruct his view 200 yards. H e  hacl to walk the width of the 
fill s i s  or eight feet before he could go on the track. He could see two 
hundred yards then after  he walked up  and got on this bank that  was 
immediately level with the railroad, . . . and if he  had looked 
in the direction the train was coming I am sure that thwe mas no out- 
l~ouscs, no  fence, no trees, or anything that would obstruct his view for 
two hundred yards." 

The evidence tendccl to shom that  when the engineer of the train 
reached tllc top of thc cut west of the  point of the collit;ion, he cut off 
the steam and the engine was coasting down grade at  a slleed of some 35 
or 40 miles an  hour, and hence not making a lot of no se. There was 
evidence that no signal was given of the approach of this rapidly moving 
passenger train. 

The engineer and fireman testified that as soon as they discovered 
that plaintiff's intestate mas about to enter upon the track they sounded 
the 11-liistle, put  on the emergency brake, and used every available means 
to stop the train or slacken its speed. There was no evidence tending to 
shom in  what distance this passenger t ra in  could have been stopped un- 
der the circumstances existing a t  the time. 

The cause was tried in the county court upon issues of negligence, 
contributory negligence, last clear chance and damages. The jury an- 
swered the issue of negligence "Yes"; the issue of contributory negli- 
gence "So"; the issue of last clear chance "Yes," and axarded damages 
in the sum of $2,325.60. The defendant appealed to the !3uperior Court 
upon exceptions duly taken. The tr ial  judge overruled certain excep- 
tions so taken by the defendant and sustained others. One exception 
sustained mas for the failure of the judge of the county court to nonsuit 
the case. Another was to the submission of an  issue of last clear chance 
to the jury in  the county court. I t  mas further ordered that  the judg- 
ment of said county court . . . is hereby set asidp and declared 
null and void, . . . and that  a certified copy of this judgment be 
transmitted to the said General County Court of Bunconbe County to 
the end that  judgment may be entered by the said co.lrt, dismissing 
this action as in  case of nonsuit. From the foregoing judgment plaintiff 
appealed. 

Iiarkins, V a n  Winkle & Walton for plaintif. 
R. C .  Kelly and Jones & Ward for defendant. 

BROGDEN, J. The evidence tells i n  substance, the following story: 11 
pedestrian, an  old man, walking briskly, i n  a much used footpath in  a 
populous community, approaches a live track of the defendant at  about 
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one o'clock in the  daytime. T h e  roadbed was about eight feet high, a i d  
a t  the  top of the  embankment  there was a level space of 8 or 1 0  feet 
between t h e  edge of the  embankment  and  the  track. When the  pedes- 
t r i a n  reached a point wi th in  eight o r  twelve feet of the track, h e  could 
see 1,100 feet to  the  eastward and  within a distance of six or eight feet 
frorn the  t rack  h e  could see to the  westward "two or three hundred 
yards." d passenger t r a i n  is approaching f r o m  the  XI-est, coasting down 
a steep grade  a t  the  ra te  of 30 to 40 miles a n  hour. T h e  pedestrian, still 
following t h e  footpath,  steps upon t h e  t rack and  i n  the  act of crossing, is 
crushed by t h e  locomotire, n h i c h  i t  is assumed, failed t o  give proper  
signals. 

T h e  accepted principles of l aw applicable to  t h e  facts  preclude re- 
covery. Daviclson v. R. R., 1 7 1  N. C., 634, 8 5  S. E., 759;  Holton v. 
R. R., 188  N. C., 277, 1 2 4  S. E., 307;  Pope v. l?. R., 195  X. C., 67, 
141  S. E., 350;  Bailey v. R. R., 196 N. C., 515, 146  S. E., 1 3 5 ;  Ilrouse 
r. R. R., 197  X. C., 541, 1-19 S. E., 023;  Ta7.t v. R. R., 202 N. C., 
52, 1 6 1  S. E., 720. 

Affirmed. 

CAROLISA MORTGAGE COMPBKP V. DR. V. M. LOKG AND HIS WIFE. 
HANNA4H LOKG. 

(Filed 10 January, 1934.) 

1 .  Venue D 
A motion for change of venue a s  a matter of right made before time for 

filing answer has expired i s  made in apt time. C. S., 470. 

2. Venue A - 
Upon a motion for change of venue a s  a matter of right the nature and 

purpose of the action is to be determined by the allegations of the com- 
plaint and not the prayer for relief. 

3. Pleadings A f- 
The prayer for relief does not narrow or enlarge the relief to which 

plaintiff is entitled, the relief to which he is entitled being determined 
by the allegations of the complaint established by evidence. 

4. Venue A -Where allegations, if established, would entitle plaintiff 
to foreclosure, action is removable to couhty i11 which land lies. 

Where the allegations of the complaint, if established, would entitle 
plaintiff to judgment for a sum of money and to a decree foreclosing 
the mortgage on lands securing such sum, the action involves title to real 
estate, and when the action is brought in the county of the corporate 
plaintiff's residence, C. S., 469, it  is removable as  a matter of right to 
the county in which the land is situate upon defendant's motion aptly 
made, 463 ( 3 ) ,  and plaintiff may not defeat the right of removal by failing 
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to pray specifically for a decree of foreclosure where the prayer for 
relief is for the sum of money and for such other and further relief as 
plaintiff may be entitled to in law or equity. 

STACY, C. J., dissents. 

APPEAL by defendants from Fmkzelle, J., a t  September Term, 1933, 
of WAKE. Reversed. 

This action was heard on the motion of the defendamis, made in apt 
time, and as a matter of right, that the action be removed from the 
Superior Court of Wake County, where it was begun and where i t  is 
now pending, to the Superior Court of Forsyth County, For trial. 

The defendants contended at the hearing of their motion that it ap- 
pears from the allegations of the complaint that this is an action for the 
foreclosure of a mortgage on land in Forsyth County, and that for this 
reason they are entitled, as a matter of right, to its rssmoval to said 
county, for trial. 

The plaintiff contended, on the other hand, that it appears from its 
prayer for relief that the action is to recover of the defendants the 
sum of $2,350.71, with interest from 21 August, 1933, and not for the 
foreclosure of the mortgage described in the complaint, and that for this 
reason, the action should be tried in Wake County, where the plaintiff, 
a corporation organized under the laws of this State, has its principal 
place of business. 

The motion was denied, and the defendants appealed to the Supreme 
Court. 

J o h n  N .  Duncan and W .  G. Mordecai for plaintiff. 
E'lledge & Wells for defendants. 

CONNOR, J. The plaintiff is a corporation, organized under the laws 
of this State, with its principal place of business in the city of Raleigh, 
Wake County. The defendants are citizens of this State, and are resi- 
dents of Forsyth County. The action was begun and is now pending in 
the Superior Court of Wake County, which is the proper venue for its 
trial (C. S., 469, Smith-Douglass Co. v. Honeycutt, 204 N. C., 219, 167 
S. E., 810), unless, as contended by the defendants, the action is for the 
foreclosure of a mortgage on land in Forsyth County. I n  that case, 
the proper venue for its trial is Forsyth County (C. S., 463(3), Connor 
v. Dillard, 129 N .  C., 50, 39 S. E., 641), and there w ~ . s  error in the 
denial of defendants' motion for its removal, as a matter of right, to 
said county, for trial. The motion was duly made before the time for 
the filing of an answer to the complaint had expired, and was therefore 
in  apt time. C. S., 470. The motion was not addressed to the discretion 
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of the court, but was denied as a matter of law. The only question, 
therefore, presented by this appeal is whether there was error in such 
denial, and the answer to this question depends upon the nature and 
Dumose of the action. 

1 

The nature and purpose of an action is to be determined by the allega- 
tions of the complaint, and not by the prayer for relief on the facts 
alleged in the complaint. Jones v. R. R., 193 N. C., 590, 137 S. E., 706. 
I n  that case it is said that his prayer is not the measure of the relief 
to which the plaintiff is entitled upon the allegations of his complaint. 
The prayer does not narrow or enlarge the relief to which the plaintiff 
is entitled. H e  may recover such relief as he is entitled to upon the 
facts alleged in his complaint, and established by his proof. Therefore, 
the nature of his action must be determined by the allegations of his - 
complaint, and not by the specific relief for which he prays. Shrago v. 
Gulley, 174 N. C., 135, 93 S. E., 458; Warren v. Herrington, 171 
N. C., 165, 88 S. E., 139; Baber v. Hanie, 163 N. C., 588, 80 S. E., 57; 
Council1 v. Bailey, 154 N. C., 54, 69 S. E., 760. I n  the last cited case, 
which was an action to recover the purchase money for a tract of land, 
and for the specific performance by the defendant of his contract for 
the purchase of said land, i t  is said: "In this case the plaintiff, it is 
true, asks for a judgment for the purchase money, but he adds a general 
prayer for such other and further relief as he may be entitled to-that 
is, not only for a money judgment, but that he may also have full relief 
according to the facts he has alleged, and within the scope of the case 
made by his complaint, the allegations of the complaint being sufficient 
in form and substance to fully warrant a judgment for a specific per- 
formance of the contract in every respect, and at  least for the declara- 
tion of the vendor's lien upon the-land, and a direction for a sale thereof 
to satisfy the debt. Even under the former system, when the two juris- 
dictions of equity and law were kept separate and distinct, it was settled 
by actual adjudication and the highest authority that a prayer for 
general relief covers and includes a prayer for specific performance, 
or any particular relief permitted under a general prayer, where the 
statement in the body of the bill was sufficient to authorize the granting 
of such specific relief." 

I n  the instant case, on the facts alleged in its complaint, the plaintiff 
prays judgment. 

"1. That it recover of the defendants the sum of $2,350.71, with 
interest thereon from 21 August, 1933; 

2. For the costs of the action; 
3. For such other and further relief as plaintiff may be entitled to in  

law or equity." 



536 I N  T H E  S U P R E M E  COURT. [205 

If  the allegations of its complaint are established by . ts  proof a t  the 
trial, the plaintiff will be entitled not only to the specific relief prayed 
for, but also to a decree foreclosing the mortgage executed by the de- 
fendants, by which the payment of the sum of $2,350.71, and interest 
is secured. The land conveyed by the mortgage is in Forsyth County. 
That county is therefore the proper venue for the trial of the action, 
and there was error in the denial of defendants' motion for the removal 
of the action to said county for trial. 

Where on the facts alleged in his complaint, the plai Itiff is entitled 
not only to a judgment that he recover of the defendant the amount of 
his debt, but also to a decree for the foreclosure of the mortgage by 
which his debt is secured, and the action was begun and is pending 
in the county in which the plaintiff resides, but the land conveyed by 
the mortgage is in another county, the plaintiff cannot deprive the 
defendant of his right, under the statute, to the removal of the action 
to the county in which the land is situate, for trial, by his failure to 
pray for a foreclosure of the mortgage, at  least, when he prays judg- 
ment for his debt, and also for such other and further rcslief as he may 
be entitled to, in lam or in equity, on the facts alleged in his complaint. 
I f  the lam were otherwise, the defendant could be deprived of a right 
conferred by statute (C. S., 463(3), and not resting in the discretion of 
the court, or dependent upon the arbitrary choice of the plaintiff. In 
such case, the plaintiff has not surrendered his right to a decree of fore- 
closure, in the event he recovers judgment for his debt, m d  may, after 
the trial, insist upon such right. This the law does not, and ought not 
to tolerate. 

Reversed. 

STACY, C. J., dissents. 

1,. R. S T R I C K E R  V. BUNCOMBE COUNTY AND R O B E R T  C. COIILINS, 
TAX COLLECTOR FOR BUNCOMBE COUNTY. 

(Filed 10 January, 1934.) 

Bills and Notes C e--Bona fide p u r c l ~ s e r  of negotiable instrument obtains 
good title although the instrument had been stolen from former 
owner. 

The bona fide purchaser of an unregistered municipal bond, negotiable 
by delivery, the purchase being made for value, without ncltice, and before 
maturity from a reputable dealer also without notice, obtains good title 
thereto although the bond had been stolen from the former owner. 
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APPEAL by defendants from ,VcEZroy, J., a t  October Term, 1933, of 
~ U N C O M B E .  Affirmed. 

Controversy without action upon agreed facts. 
I n  Buncombe County taxes were levied against the property of the 

plaintiff for  1929 in  the sum of $416.51 and for 1930 in  the sum of 
$399.60, and Twre not paid. I n  consequence certain real estate owned 
by the plaintiff was sold and the county became the bidder. The  plaintiff 
owned a Bullcornbe County road and bridge bond. By virtue of Public 
Laws. 1933, chapter 250, the following sums are payable in bonds of the 
vharacter and t y p ~  of that  owned by the plaintiff: of the taxes assessed 
in 1929 the sum of $127.22 and of the taxes assessed in  1930 the sum 
of $105.26. Pr ior  to I July,  1933, the plaintiff made tender of one-half 
the delinquent taxes above shown, in  cash, and in offering to pay the 
balance thereof hc  requested tha t  he be allowed to pay the sum of 
$127.22 of the taxes levied for 1929, and the sum of $105.26 upon t h  
taxes levied for 1930 out of the proceeds of the bond. 

The plaintiff purchased for value in  due course, from a reputable 
dealer in municipal bonds, and o~rned,  as  above stated, a certain Bun- 
caombe County road and bridge bond, of the facr value of $1,000, with 
certain unpaid interest coupons attached. At the time he purchased said 
bond he  had no notice of any defect in title, oy any other irregularity 
with respect to said bond a n j  purchased it for  the purpose of using the 
lroceeds thereof in part paymcnt of his o v n  taxes, as authorized by 
cliapter 250 of the Public Laws of 1933, and for the further purpose of 
wlling and assigning any  remainder thereof to other persons who desired 
to acquire bonds, to be applied in  payment of taxes, as authorized by 
*aid chapter 280. 

The  bond is  payablc to "bearer," is negotiable by delivery, and is not 
~,csgistered. The  board of county commissio~lers of Buncombe County, 
rclceivecl a warniilg and notice not to pay said bond, together v i t h  other 
l~onds, and by reason of said notice and narning,  the defendants declinrd 
a11d refused to accept said bond, or any portion thereof, either principal 
or interest to be applied on the plaintiff's taxes, or upon those of any 
other delinquent ta$ayer; but said bond would hare  heen accepted for 
said purpose, or  I~urposes, l i d  not said notice a i d  warning bee11 giveu, 
:IS aforesaid. 

The defendants, through their duly authorized attorney, ha re  at- 
tcnlpted to communicate with the parties gir ing said notice and warning, 
: I l k d i d  forward to the address of said parties notice advising that  said 
bond had been tendered these defendants. and these defendants have 
rc.ceired no further notice with respect thereto, but they still decline 
to accept said bond without a proper adjudication of the court authoriz- 
ing them to do so. 
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F o r  the purposes of this action i t  is agreed that  the said bond in 
question was stolen, together with other securities, from Lillian Van 
Ostrand, i n  Hollywood, California, a former owner thereof, but that  
the plaintiff i n  this action had no knowledge tha t  said bond had been 
stolen, and that  he paid the full market value of said bond, and pur- 
chased the same from a reputable dealer in bonds and securities, who 
also had no notice that  said bond had ever been stolen. I t  is  further 
agreed tha t  the principal of said bond will not be duct until 1 April, 
1944. 

Upon the foregoing facts the tr ial  court adjudged t l a t  the plaintiff 
may negotiate the bond or apply it in the payment of t ~ x e s  a s  if i t  had 
not been stolen. 

The  defendants excepted and appealed. 

Cl in ton  K. Hughes for appellants.  
J .  E. S w a i n  for appellee. 

ADAMS, J. I t  is  elementary law that  one who finds a lost chattel, al- 
though it has not been abandoned, is entitled to posses,;ion against all 
persons except the true owner. Wi th  respect to the loser the title is  
unaffected by the mere incident of loss and he may reclaim his property 
from the finder. 

To this rule there is a generally recognized exception if the property 
consists of negotiable securities. Although the thief or finder of a 
negotiable instrument can acquire no title against the n2al owner, still, 
if the instrument be endorsed in blank or be made payable to bearer, 
a third party acquiring it from the thief or finder, bona fide, for a 
valuable consideration, before maturi ty and without nolice of the loss, 
may retain it as against the true owner upon whoin the loss falls- 
Calvert's Daniel on Kegotiable Instruments (7th ed.), section 1731. 

T o  a large extent negotiable securities take the place of money. ( 'It 
would be most embarrassing therefore,'' i t  is said, "if every taker of 
such paper was bound, a t  his peril, to inquire into the title of the holder, 
and if he was obliged to take i t  with all the in~perfections and subject 
to all the defenses which attach to i t  i n  the hands of the holder. I t  has, 
therefore, become the settled rule that  a thief or any othc:. person having 
possession of such paper fa i r  upon its face can g i w  a holder in due 
course a good title to i t  against all the parties thereto as well as the true 
owner. I t  may be taken to be the well settled rule of law that  the trans- 
fer of stolen commercial paper, negotiable by delivery, to a bona fide 
purchaser for value, without notice and before maturity, vests him 
with a good title against the world." 3 R. C. L., Bills and Notes, see. 
210. 
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There is  abundant authority in support of the judgment. Murray c. 

Lardner, 2 Wall., 110, 17  L. Ed., 857; Hotchliiss v. Nut. Shoe and 
Leather Bank, 21 Wall., 354, 22 L. Ed., 645; Morgan v. United States, 
113 U .  S., 476, 28 L. Ed., 1044; Criftenden v. Widrevitz, 272 Fed., 871; 
illurray v. Wagner, 277 Fed., 32;  Pratt v. Higginson, 230 Mass., 256, 
1 A. L. R., 714, and annotation; Hancock v. Empire Cotton Oil CO., 
86 S. E. (Ga.) ,  434. Judgment 

Affirmed. 

CHICAGO PORTRAIT  COMPANY v. H. V. FURCHES AND J. G. MILLER.  

(Filed 10 January, 1934.) 

1. Account Stated B a-Parties held concluded by signed statement 
admitting amount due on account. 

Where the evidence is to the effect that the principal debtor, after 
examining the account between the parties, signed a statement declaring 
the amr,unt due by him thereon to be in a certain sum, his signature being 
aftisecl in the presence of one of his sureties acting with the consent and 
approval of the other surety, and there is no allegation of fraud or 
mistake in the signing of the statement, the parties are bound by the 
signed statemeut admitting the amount due, and the creditor is entitled 
to judgment for such amount. 

2. Principal and Surety C c-Principal may apply funds due by creditor 
to account not covered by surety contract. 

Vhere, with the consent of the principal debtor, certain sums due him 
by the creditor are a1)p:ied without the knowledge or consent of the 
debtor's sureties to an old account not covered by the surety contract, the 
sureties are not entitled to hare the account for which they are second- 
arily liable credited with said sums, such sums belonging to the debtor 
and he being entitled to apply them as he pleased. 

CIVIL ACTION, before Warlick, J., at March Term, 1930, of IREDELL. 
The plaintiff employed as a salesman of its products Allen Richard 

Miller. I t  required the salesman to have executed a certain letter of 
(.redit, guaranteeing the faithful performance of the contract and "pay- 
ment to you of any and every sum of money collected by or paid to him. 
'L'he repayment to you of any and every advance of money made to him 
by you or your agents. The  proper and true accounting to you for all 
portraits, frames, samples, and other merchandise that  may come into 
his possession or control from time to time," etc. The  defendants, Miller 
and Furches, signed said letter of credit and thereby obligated themselves 
to answer for the default of their principal, Richard Miller, and for each 
i ~ n d  every "sum of money collected by or paid to him." 
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Richard Miller entered upon his employment and on 23 July, 1932, 
the plaintiff claimed that the said Millcr owed a balance of $540.28, 
and on said date the said Richard hliller, in the presence of the defend- 
ant, J. G. Miller, signed a statement as follows: '(23 July, 1932. 
Chicago Portrait Company, Gentlemen : I acknowledge receipt of state- 
ment of my account as district manager with the Chicago Portrait Com- 
pany up to and including 30th day of, June, 1932, showing a debit balance 
of $540.28. Remarks: I have checked same carefully a n j  find it correct 
with the exception of items noted under (Remarks.' Signed Richard 
Miller." No exceptions mere noted. There mas undisputed evidence that 
the superintendent of collections of the plaintiff notified the defendants 
of the amount claimed to be due by the plaintiff, and hoth of said de- 
fendants agreed that J. G. Miller meet an agent of plaintiff in Washing- 
ton and go over the account. Subsequently J. G. Millw and Richard 
Xiller met in Washington and went over the account, a n l  thereupon the 
said Richard Miller signed the statement referred to. 

The defendants filed an answer denying any failure on the part of 
Richard Miller to perform the duties of his employment or that he mas 
indebted to the plaintiff in any amount. At the trial evidence was 
offered tending to show that three items amounting to $81.66 due 
Richard Miller by the plaintiff company, had been credited by and 
with the consent and approval of Richard Niller to an old account not 
covered by the letter of credit. There was also undisputed evidence to 
the effect that J. G. Miller, after the amount of the account had been 
agreed upon by Richard i\Iiller, proposed to pay the same at the rate 
of $20.00 per month. 

At the conclusion of the evidence the trial judge ias t l~~c ted  the jury 
to answer the issue of indebtedness in the sum of $510.28. From judg- 
ment upon the verdict the defendants, J. G. Xiller and K. V. Furches, 
appealed. 

P. P. D u l i n  for defendants .  
Sco t t  Le. Coll ier  for plaint i f l .  

BROGDEN, J. Richard Miller, in the prcseace of his codefendaut, 
J. G. Miller, after examining the account, signed a statencnt declaring 
that there was a balance due of $540.25. The undisputed evidence tended 
to show that J. G. Miller was present at  the interview wlth the consent 
and approval .of his codefendant, 11. V. Furches. There was no allega- 
tion of fraud or mistake in the pleadings, and no evidence thereof. Thus 
the principle applicable was stated in i l f o rgan ton  v. i l f i l l ~ ~ e r ,  181 N .  C., 
364, 107 S. E., 209, as follows: "There is, however, another principle 
equally wholesome, and as fully established with us that where me11 
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who ha re  had business dealings with each other have come to a full 
accounting and settlement purporting to corer the transactions between 
them, such adjustment has the force and effect of a contract, and may 
not be ignored or impeached except by action in  the nature of a bill in 
equity to surcharge or falsify the account for fraud or specified error." 
See, also, Commissioners  v. JT'l~ifs, 123 N. C., 534, 31 S. E., 6-10; 
D a v i s  v. S tephenson ,  149 K. C.,  113, 62 S. E., 900; Richart lson u. Saf- 
terwhite, 203 N. C., 113, 164 S. E., 825. 

The defendants make the point that certain suins of money d u ~  
Richard Miller were allon-ed as  credit on all old account ~vithout their 
knowledge or consent. IIomerer, this money belonged to Richard X i l l ~ r .  
and he, of course, had a right to dispose of it a s  he plcasecl. 

Affirmed. 

R O T  C .  WHITEHURST, ET AL., V. ROT BOJVC'ERS. 

(Filed 10 January, 1934.) 

Deeds and Conveyances C c-Decd in this case held to convey fee simple 
by application of rule in Shelley's case. 

h deed to "W., his lifetime and then to his hcirs, if his heirs has no 
bodily hcirs at their death the land returns bach lo" the grantor, n i t h  
haberidunl clause "to said W.. his lifetime and then to his heirs and 
assi~ms to their only use and behoof forever," with warranty clause in 
like tenor, conveys the fee-simple title to W. by application of the rule in 
Shelley's caw,  nhich applies in this State as a rule of property as well 
as a rule of lam. 

I\PPEAL by defend:rnt from Frizzel ie ,  J., at  Chambers, Snow IIill,  13 
May, 1933. From PITT. 

Controversy without action submitted on an  agreed statement of 
facts. 

Plaintiffs, beiiig under contract to convey to defendant a certain tract 
of land in  P i t t  County, duly executed and tendered a deed therefor and 
demanded payment of the purchase price as  agreed, but the defendant 
declines to accept the deed and refuses to make payment, claiming that 
the title offered is defective. 

The  court being of opinion, on the facts agreed, that  plaintiffs werc 
able to  convey a good and sufficient fee-simple title, gavc judgment for 
the plaintiffs, from nhich  the defendant appeals. 

Dink James f o ~  plaintiffs. 
J .  11. Spain for de fendan t .  
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STACY, C. J. On the hearing, the sufficiency of the ti;le offered was 
made to depend upon the construction of the following clsuses in a deed 
from R. R. Whitehurst and wife to J. H. W. Whitehurfit: 

Granting clause : "to said J. H.  W. Whitehurst, his l i f ~ t i m e  and then 
to his heirs, if his heirs has no bodily heirs at their ceath the land 
returns back to R. R. Whitchurst or nearest heirs." 

H a b e n d u m  clause: "to the said J. 11. W. Whitehurst, his lifetime 
and then to his heirs and assigns to they only use and behoof forever.'' 

Warranty clause: "And the said R. R. Whitehurst and wife, G. A. 
Whitehurst, for theyselves and they heirs, executors and s dministrators, 
covenants with said J. H. W. Whitchurst, his lifetime and then to his 
bodily heirs, if none at  his death, then land returns back to R. R. White- 
hurst, or nearest heirs.'' 

The case states that J. H. W. Whitehurst died intestate in October, 
1928, not having disposed of the land in question, and leaving him 
surviving five children, plaintiffs in  the present controversy without 
action. 

Did the plaintiffs inherit from their father, or did t i ey  take such 
an estate under the deed to him, as to enable them to convey a fee- 
simple title to the defendant? The answer is, Yes. 

I t  would seem that by virtue of the operation of the rule in Shelley's 
case, which obtains in this jurisdiction not only as a rule of law but 
also as a rule of property, J. H. W. Whitehurst took a fee-simple title 
to the locus in quo under the deed from R. R. Whitehurst and wife. 
R a n k  v. Dodch, 186 N. C., 510, 120 S. E.,  60; i l l a r t i , ~  v. Knowles, 
195 N. C., 427, 142 S. E., 313; W e l c h  v. Gibson, 193 N .  C., 684, 138 
S. E., 25 ;  Benton  v. Baucom,  192 N.  C., 630, 135 S. E., 629; H a m p t o n  
v. Griggs, 184 K. C., 13, 113 S. E., 501. This was the view of the trial 
vourt, and we agree with his decision. 

We took occasion to esamine the rule in Shelley's case, somewhat 
extensively, in the cases just cited, and it would serve no ~ ~ s e f u l  purpose 
to elaborate it further upon the facts of the present record. That its 
application is attracted by the limitations in the deed presented for 
construction seems too plain for debate. 

I t  is agreed that the only question for decision is whether the plaintiffs 
are able to conyey a fee-simple title to the locus in quo. They are. 

Affirmed. 
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LEWIS FIELDS, AN INFANT, BY SUSIE B. FIELDS, HIS NEXT FRIEND, V. 

GROVER C. BROWN. 

(Filed 10 January, 1934.) 

Automobiles D c-Evidence of father's negligence in allowing son under 
sixteen years of age to drive truck held sufficient for jury. 

Evidence that a father allowed his son under sixteen years of age to 
drive his truck, that the father had been told that the son was a reckless 
driver, and that the son while driving the truck to a certain destination 
as instructed by his father, drove carelessly and recklessly, resulting 
in an accident and injury to a gratuitous guest riding in the truck, is 
held properly submitted to the jury in the guest's action against the 
father to recover for the damages sustained. 

CIVIL ACTION, before Daniels, J., at  J anua ry  Term, 1933, of WARREN. 
The evidence tended to show that  the plaintiff, a young man about 

twenty years of age, was riding as a gratuitous passenger or guest in a 
truck owned by the defendant and driven a t  the time by his son, Thurs- 
ton Brown, who was under sixteen years of age. The  evidence further 
tended to show that  the truck approached a car traveling in the same 
direction while both cars were approaching a curve. The  plaintiff said:  
"You could not see around the curve on our right-hand. . . . On 
the left side there was just a deep fill about six or seven feet deep. 
. . . The car in front of us was going in the same direction Thurston 
Brown was going. Thurston tried to pass the other car, but did not 
blow, and about the time he tried to pass he turned orer down that hill. 
Thurston didn't blow his horu and the man in front did not turn  out. 
I n  my opinion Thurston didn't have room to get by. H e  was going 
about thirty-five or forty miles an hour. Thurston was just in  the start 
of the curve when he started to pass the other car. H e  never got by the 
other car but turned over just as he got beside it. The  left-hand wheel 
ran  off in the fill and after the truck ran off i t  turned over two times 
to my remembrance.'' 

The  plaintiff sustained a broken leg and other serious and permanent 
injuries. Issues of negligence and damages were submitted to the jury 
and answered in favor of the plaintiff, awarding $450.00 damages. 
From judgment upon the verdict the defendant appealed. 

Polk & Gibbs for plaintiff. 
Julius Banzet and Frank Banzef  f o r  defendant. 

BROGDEN, J. T h e  defendant, Grover C. Brown, owned a truck. He 
directed his  son, a boy less than sixteen years of age, to  take the truck 
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a n d  c a r r y  P e t e r  Wi l l i ams  a n d  T o m  Davis  to  Warren ton  T h e  plaintiff 
was r iding i n  the  t ruck  a s  a guest.  T h e r e  was evidence t h a t  i n  ca r ry ing  
out the  instruct ions of t h e  f a t h e r  the son operated the  tiwck i n  a care- 
less a n d  negligent manner ,  thereby causing the same t o  leave t h e  road, 
t u r n  over a n d  inflict serious and  permanent  injur ies  upon  t h e  plaintiff. 
Al ~ i t n c s s  f o r  plaintiff testified: t h a t  p r io r  to  t h e  i n j u r y  he h a d  notified 
the  defendant  t h a t  h i s  son drove too fast.  T h e  language used by th i s  
witness discloses a s t r iking figure of speech which adds mater ial ly  t o  
the  richness of metaphors. H e  s a i d :  "I told h i m  I thought  i t  would be 
better to  l ea rn  one of h i s  girls to  d r i ~ e  instead of le t t ing Thurs ton  
drive, a n d  tha t  if h e  didn't I thought  h e  would have  a hole cu t  i n  his  
family." 

T h e  t r i a l  judge ruled correctly i n  submit t ing the  cau\se to  t h e  ju ry .  
Eller v. Dent, 203 X. C., 439, 166  S. E., 330. 

There  a r e  cer tain exceptions t o  t h e  charge, bu t  they  arc: not sustained 
:IS the  instructions a r e  fu l ly  war ran ted  by the decisions i n  Eller v. Dent, 
supm, and  Dyeher v. Divine, 192 N. C., 325, 135  S. E., 29. 

Ko error .  

STATE v. CHARLIE P. ROWLAND. 

(Filed 10 January, 1934.) 

1. Husband and Wife G d- 
Where defendant admits that he abandoned his wife, and the evidence 

is conflicting a s  to whether such abandonment mas will'ul, the case is  
properly submitted to the jury in a prosecution for  wilful abandonment. 

3. Criminal Law L e- 
Where it  does not appear of record what the testimony of witnesses 

would have been if they had been allowed to testify, exceptions to the 
esclusion of their testimony will not be considered. 

8. Ct'iminal Law G q-In prosecution f o r  abandonment testimony of h u e  
band t h a t  wife had admit ted pregnancy at t ime of marr iage is in- 
competent. 

I n  a prosecution for wilful abandonment, testimony of the husband 
as  to admissions or declarations of the wife made to him that she 
was pregnant a t  the time of their marriage, offered on the issue a s  to 
whether the abandonment was wilful, is incompetent, and in this case 
the husband obtained the benefit of this contention by clther testimony 
admitted without objection. 

LIPPEAL by defendant  f r o m  Warlick, J., a t  M a y  Tcrm,  1933, of 
HOWAN. N o  error .  
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Aftorne!j-General R I - u m m i f t  and d s s i s f a n t  A t t o r n e y  General Seazuell 
f o r  the S t a t e .  

C. P. B a ~ r i n g e ~  for de fendan t .  

.Iuaiw, J. The defendant was indicted in two counts chargirig him 
with the wilful abandonment of his wife and the wilful neglect and re- 
fusal to  provide adequate support for h is  wife and their children while 
they were living together. The  jury returned a general verdict finding 
tlie defeiidant guilty on both counts, and from the judgmerit pronounc.cd 
he appealed to this Court. 

Upon his cross-examination the defendant admitted that  he liad not 
~ ~ r o v i d e d  a honie for his wife or contributed anything to h r r  support, 
and in effect that  lie liad abandoned her, his  defense being that the 
:~h:undonmel~t was ilot ni lful .  As the e~itlerice was conflicting the case 
( .odd not properly have been withdrawn from the jury. 

The  second, fourth, and fifth exceptions relate to the exclusion of 
c&lenee, but as tlie answers to the several questions are not revealed the 
c,sceptions are not meritorious. Fo r  aught that appears the answers may 
have been un fa~orab le  to the appellant. S n y d e r  I ) .  Asheboro,  152 N. C., 
708; Earbee  u. l l a c i s ,  1 8 i  S. C., 78; S e w  B e r n  v .  I l i n t o i ~ ,  190 K. C., 
10s. 

Declarations or admissions of the wife alleged to have heen made to 
tlic defendant as  to her condition a t  the time of her marriage nere  
~uconipetent; but the defcnclant testified that he "learned of her condi- 
tion of being pregnant" at that  time and that he left her for this reason. 
IIe, therefore, had the benefit of this circumstance in reference to the 
question whether his abaidonment was wilful. 

There was 110 error in tlie chargc or in denying the motion to arrest 
the judgmeut or to srt aside the verdict. 

No error. 

STATE v. LEROY G O F F ,  1'. E. GOFF,  JR., A N D  MRS. T. E. G O F F ,  911. 

(Filed 10 January, 1934.) 

1. Crinlinal Law L d- 
The record on appeal imports verity. 

2. Courts B e-After appeal is perfected from recorder's court and appeal 
bond given, recorder has no power to allow withdrawal. 

After an a p ~ e a l  from a recorder's court to the Superior Court h a s  been 
effected and appeal bond given, the recorder's court has no further juris- 



546 I N  THE S U P R E M E  COURrI' .  [20> 

diction over tlie case, the procedure being the same iis n )on appeal from 
a justice of the peace, C. S., 4647, and defendant appellan; may not therv- 
after withdraw the appeal by notice given in the recorder's court. 

3. Criminal Law F e-Where appeal from recorder's court is effected 
and case pending plea of former jeopardy in Superior Court is bad. 

Where defendant has effected an appeal from conviction in a recorder's 
court and has filed appeal bond, he may not withdraw the appeal in  thc 
recorder's court, and liis plea of former conviction upon trial in th<> 
Superior Court, based upon conviction in the recorder's court and with- 
drawal of appeal therefrom by the recorder, is bad, the cnse being ill 
the Superior Court for trial de ?zoco on the charge contained in the war- 
rant issued in the recorder's court. 

4. Courts A c---On appeal from conviction in recorder's court Superior 
Court's jurisdiction is derimiive and tria.1 must be had on warrant. 

Where an appeal is talien from a conviction in a recorder's court in a 
cnse within its jurisdiction, the jurisdiction of the Sulwrior Court on 
appeal is  derivative, and the defendants must b,e tried on the warrant 
as  issued out of the recorder's court, and it is error f<,r the Superior 
Court to try them on an indictment charging a different oTense from that 
contained in tlie warrant, the discretionary power of the Superior Court 
to allow an amendment to the warrant beinq limited to :~mendments not 
effecting a change in the charge of the offense. The warrant iii this case 
charged assault and battery on a female. and the indictment chargrtl 
assault mid battery inflicting serious injury. C. S., 421.5. 

APPEAL by  defendants, LeRoy Goff arid T. E. G ~ f f ,  J r . ,  f rom 
Cmnme~ ,  J . ,  and a jury, at' Scptember Tcriu,  1038. of ?;EW HAP;OVF.I{. 
Remanded. 

"This  i s  a cr iminal  action charging t h a t  t h e  defentlaiits, LeRoy Goff, 
T. E. Goff, Jr., antl Mrs. T. E. Goff, Sr. ,  did unlnmfullv and  wilful1~- 
beat and  assault Mrs.  T. E. Goff, J r . ,  and  inflict upon thc  said Mrs.  
T. E. Goff, Jr., serious in jury ,  by  reason of severe arid pa 11fu1 abrasion- 
and  contusions on tlie arms,  legs and body a s  pcr  bill of i ~ ~ t l i c t m e n t  s ( ~  
out  i n  the  record, returned a s  a t r u e  bill, a t  the J u l y  Tcr111. 1033, of tl~cb 
Superior  Cour t  of Xem H a n o r e r  County.  

Tlic following is a t rue copy of the  w a r r a n t  wliicli tlic t l ~ ~ f t v ~ t l u n t s  W ~ I Y ~  

tried on  and  convicted i n  the  recorder's cour t :  'Xos. 961 and  962- 
S ta tc  v. T o m  Goff, LeRoy Goff. T h e  recorder's court of Sew Ranovcfii. 
Couilty. O n  this 25th d a y  of J u n e ,  1933, before Tir. T .  I-I;i~islcy, tlcput). 
clerk recorder's court of X e w  EIanover Co1111t-y~ pcrsol ally appearctl 
Mrs. T. E. Goff, J r . ,  antl made  oath i11 due  f o r m  t h a t  on 24 J u n e ,  1933, 
a n d  i n  the  county of S e n  Hanorer ,  T o m  Goff, and  LeRo;. Goff, did UII -  

lawfully and  wilfully assault her  by beating her  with his hands  a i ~ t l  
did kick her, she a female and  he  a male over 1 8  years  of age, against 
the  f o r m  of t h e  s tatute  i n  such cases made  and p r o ~ i d e ~ l ,  and a g a i n ~ t  
the  peace and  digni ty of the State .  X r s .  T. E. Goff, J r . ,  affiant. SWOI.II 
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to and subscribed before me, this 25 June,  1933. W. T .  Hansley, deputy 
vlerk recorder's court, New Hanover County.' " 

A warrant  for the arrest of Tom Goff a r d  LeRoy Goff was duly 
i,sued and the case set for 10:00 a.m. 26 June,  1933, before the re- 
cm~ler 's  court of S e w  Hanover County, N. C. 

"Continued 6-27-33; bond $200.00, T. E. Goff, Sr., surety. Judg- 
inent open 6-30-33-7-7-33, guilty fined $25.00 and costs. Judgmeiit 
,uspended during twelve months good behavior and on payment of costs. 

On 7 July,  1933, notice of appeal to tlie Superior Court was given and 
bond fixed and given in tlie sum of $100.00, with T.  E. Goff, Sr., as 
>urety. 

.Ippeal witlidr;tvi~ in ope11 court 7-1&33; costs $8.05 paid, on 4 
.iugust, 1933, as to LeRoy Goff and costs, as to Torn Goff has not yet 
Ixen paid." 

,It the Ju ly  Term, Superior Court, 1933, beginning 24 July ,  1933, 
the grand jury returned the following bill of indictment: "State of North 
('arolina, F e w  Hanorer County-Superior Court, J u l y  Term, 1933. 
The jurors for the Sta te  upon their oath, present, that  Tom Goff, 
LcRoy Goff and Xrs. T. E. Goff, Sr., late of the county of New Hanover, 
OIL 24 June, 1033, v i t h  force and arms, at and in the county aforesaid, 
(lid unlawfully and wilfully beat and assault Nrs.  T. E. Goff, Jr . ,  and 
~nfl ict  upon the said Mrs. T .  E. Goff, Jr . ,  serious in jury  by reason 
of severe a i~t l  painful ahrasiolis and contusiolis u l ~ o n  the arms, leg:, 
~ i l d  body of Mrs. T. E. Goff, Jr . ,  caused by kicks and other b lo~rs  
<truck by the said defendants, Tom Goff, LeRoy Goff and Mrs. T. E. 
Goff, Sr.,  agaiust the form of the statute in such case made and pro- 
~ i d e d ,  and a g a i ~ ~ s t  the peace and dignity of the State. K E L L ~ R I ,  
Solicitor." 

At the Scpteluber Term, 1933, the defendants were tried in the 
Superior Court upon the above bill of indictment, before his IIonor, 
H. H. Cranmer, judge, and a jury. The defendants stated to the court 
that  they had been formerly tried and convicted of assault and battery 
upon the said Mrs. T. E. Goff, J r . ,  upon this case being called for 
t r ia l ;  that  up011 judgment beil~g pronouilced in said recorder's court 011 

7 July,  1933, the defendants, Tom Goff and LrRoy Goff, appealed to 
the Superior Court of Kern Hanover County, imnlediately executed and 
tlclivered their appearance bond to said Superior Court beginning 24 
.July, 1933. This  appeal was docketed in the Superior Court of said 
county on S July,  1933. While said appeal was pending in  the  Superior 
('ourt of said county on 14 July,  1933, said defendants appeared in the 
rworder's court and stated that  they desired to withdraw the appeal 
they had taken on 7 July,  1933, to the Superior Court, a t  nhieh time 
the recorder directcci the entry to  be made: "Appeal withdrawn in open 
court." LeRoy Goff paid the costs of $8.05 on 4 August, 1933. Tom 
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Goff had not paid any part of the costs. "It further appearing to thc 
court that  a t  the Superior Court beginning and held in and for said 
county on 24 July,  1933, tlie bill of indictment above set out was duly 
returned by the grand jury, and on 27 Ju ly ,  1933, R capias issued out 
of said court for said defendants and on 31 July,  1033, said defendant> 
wcre arrested and executed an  appearance bond returnable to the S q -  
tcmbcr Term of said Superior Court bcginiiing 11 Scptcn~hcr. 1933." 

The  court held, on the adnlission of the tlcfeudants ancl tlie record :I. 
herein set out, that tlie State should proceed with the tr ial  of said cab?. 
a t  which time LeRoy Goff said he desired to recover the $8.05 he had 
paid to the recorder's court. The  defendants each plradetl f orrner conrica- 
tion, and in Superior Court wcre without counsel. Upcn the record. 
tlic plea was overruled, the bill cliargilig sc4ous i~ljur;,-, \vhich was 
not in the charge in recorder's court. Each tlcfenilant excepted. The, 
trial then preceded, resulting in a verdict as cl~argetl T I  the bill of 
indictment, upon which the court entered jutlgment : 

"That judgment be suspended as  to tlie tlcfc~idants, Mrs. T. E. Goti. 
Sr., upori payment of one-third of the costa. Tlie clefenda~its, LeRo). 
Goff ancl T. E. Goff, J r . ,  were each sentencetl to 1S nlon 11s in jail, t o  
be assigned to worlr on the State liiglin-ay, as per jutl,;rncnt of t h t~  
court as slio~vn in the record." After thc lerdict  and jutlpnent, the tlc- 
fendants, LeRoy Goff and T. E. Goff, J r . ,  gave notice of appeal in opc.11 
court to the Supreme Court. 

The appenling clefendalits uladc re\crxl esc~c~ptions a11tl as4gn111t~11r- 
of error and appealed to the Suprcnie Court. Thc inatet~ial ones cili 
be considered in the opinion. 

+ l f t o r t ~ c , i j - G c ~ ~ u (  U~li7n7nitt n u t l  r l ~ . s i ~ i ~ i n t  Sflo~.~~c~! j -C;e t~c~i .n l  Sea?rsr 1 1  
for t h e  State. 

S a t h a n  Cole and  TV. F. J o n c s  for tlcfendccnls. 

CLARIGWN, J. Tlie record discloses that  the case oil a p p c d  was settled 
by the court below upon disagreeiilent of c o u n ~ l .  Sunlerous opinion> 
of this Court are to the effect that the record to tliic: C'ourt import. 
verity and we are bound by it.  

The  first esceptioii and assignn~eiit of error inatlc hy :cppellnnts 1. 

as follows: "His Honor was in error in not sustai i~ing tlic 1 lea of forrnor 
conviction of defendants and orclerilig them tlischnrgcd." W e  see no 
error in the court below in not sustainiug tlie plea of former conviction. 

I11 the record is the following: " J u d g i n e ~ ~ t  being proliounced in saiti 
recorder's court on 7 July,  1933, the defendants, Tom GOB and LeRoj 
Goff, appealed to the Superior Court of S e w  Hanover County, imme- 
diately executcd and clelivered their appearance bond to .>nit1 Superioi. 
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Cour t  beginning 24 J u l y ,  1933. T h i s  appeal  \ \ a s  docketed i n  the SU- 
perior Court  of <aid county on 8 J u l y ,  1930. W i i l e  said appeal  wnq 

ill tlic Supcrior  Cour t  of said c o m ~ t y  011 1-1 ,July. 1933, said 
defendants a p p a r e d  i n  the recortler's court and stated tha t  t h r y  clesired 
to wit2idraw t l ~ c  aplwnl they 21nd takcii on 7 J u l y ,  1023, to tllc S ~ ~ p e r i o r  
Court,  a t  n-liicli t ime the  recorder directed tlie c n t r -  to 1)c 111adc : (.I~J- 
pen1 nitlidralr-n i n  open court.' LeRoy Goff paid tlw c20sts of $8.05 (111 

4 August,  1933. Torn Goff liad not paid a n y  p a r t  of the coqts." 
Uiider the  aborc facts  appeariiig i n  tlie recortl, tlic t l e fe~ lda l~ t \ ,  u p  

pellants, could not wi thdraw their  appeal. Tlic l ) r t i u l r ~ p t i o ~ r  f r o m  th(1 
record is t h a t  t h c  recorder sent a l l  tlic necessary palwrs to thc. S n l ~ e r i o r  
Court ,  w1ier.c. thpy \r-er(> duly doclwtctl. L\u a l ) p c a r a n c ~  11ond f o r  nppt.1- 
lalits nas  du ly  g i ~  en. 

C. S.. 46-17? is a i  fol lons : "Tl~c, accusc tl n l q  a p p e , ~ l  f r o r l ~  the \cnt:ut.( 
of the justiiac to  t h i ~  SuI ] r r io r  C'ourt of the  county. On mc11 nppi~al  
b e i l ~ g  p r q e ( I ,  the  justicc s h I l  r c w g ~ l i z e  1)otll tlie prosccntur :i11(1 tl1c3 
rrceusctl, and  :dl tlic m a t t r i a l  witnesses, to  appcxar a t  the ucst  tern1 of 
the court,  i n  sucll s lum ns 11e shall t l ~ i ~ l l i  p r o p e r ;  a i ~ d  he m a y  require. 
the arcused to give surct i t~s  fo r  h i s  al)pcaraiice as aforesaid. 111 a11 c;we> 
of u p p e d ,  the t r i a l  sllall he allen-, without p ~ ~ j u t l i c e  f r o m  tht, f o ~ ~ ~ i i c  I, 

11ro~eetlii1gs." C. S., 46-18> c t  wq. 
111 b",zcctloi, 1 % .  Uarijjj. 173 S. C., 27.2 (2731, s1)ealiillg to the subj(,ct : 

"7'1ic act establisliil~g the  recorder's court i u  W i l i i h g t o l i ,  chapter  SS!, 
(398)  of l'ublic L:rm of 1900, as  al~ie~i t lc t l  by ell. " 7  of tlie Public.- 
Local Lau.s of 1011, prol-ided t h a t  'Alily 1wrsoil dc$irilig to  appeal 
to tlic Super ior  C'ourt it1 :i c r in i i~ la l  or civil case f r o m  n jutlgrncllt 
of the recorclcr's m u r t  shall be allowed to do so ill the s:lme rnmluer as  i- 
l l ~ ~  pro&let l  f o r  appeals froin tlie courts of justices of the peace': ant1 
scction 608 of t h c  Revisal requires a n  appeal  f r o m  a justice to  t11c 
Superior  Cour t  to  be docketed 'at tlicx ensuiiig t e rm of said court.' " 

33 C. J., 1,:1rt Lec. 4 q l ( b ) ,  p. 7h6, is as  fo l lons :  "Vlicii the j u r i ~ ' d ~ t -  
tion of tlic aplwllnte court lias nttuclietl oil appcnl f r o m  a justice's court 
tlic pu\lers of tlic ju>tic#c a r c  it1 geiierxl a t  a n  t>nd, o r  snspeutlcd duriup 
the  p t ~ ~ i d e ~ ~ c -  of tllc :~p lwal ,  cscept i n  90 f a r  a s  m a y  hc nccwsary to 
transinit tlic, record to thc  appcl1:lte court. Af te r  t h c  appeal  i ~ :  l)crfvctetl. 
tlw justice lms n o  p o n e r  to vacate." i11a~-s7~nll T .  Lc~fel., 6 N .  C., 227:  
S f u r g t l l  2%. T h o ~ x l ) a o ~ z ,  44 S. C., 392;  E'urbct 1 . .  SIcGli irc ,  116 S. C.. 
4-19; 13agqinq Co. 1 % .  R. R., 184  S. C., 73. 

I11 16 I<. C. L., par t  PCC. 83, (Just ices  of the pence), 11. 4 0 c M ,  \ \ ( ,  

f ind:  "Wheii all appeal  h a s  been taken the  autliority of tlie justice or-er 
tIic CRsC is tliereby terminated, and h e  h a s  n o  paver to take a n x  f u r t h c ~  
stcps thereill cscept such a s  lriay hc necessary to  perfect t l ~ c  appeal .  
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Hence he cannot issue an  execution after an  appeal has been perfected, 
a i d  if he issues esecution on a judgmeiit within the time allowed for 
:III appeal, and the appeal is  taken aftermards, i t  is  his duty to revoke 
the execution, and the constable is boui~d to return the execution and 
proceed no  fur ther  upon it,  for a n  appeal strikes the execution dead, and 
c~vcrything done aftermards in the way of levy or sale under it is void. 
Likewise in  a criminal case the justice's issuance of :i m i t t i m u s  oil 
:L sentence is  without jurisdiction and void after an  appeal has been 
taken. Where the effect of an appeal is to transfer tlle entire record to 
the appellate court for  a retrial as  though originally byought therein, 
the judgment appealed from is  completely annulled, and is not there- 
after available for any purpose." 

I n  Bullard c. Xcdrc l le ,  35 -\m. St. Rep. (96 Cal., 351), 176 (178), 
speaking to the subjcct : "By perfecting the appeal froin the justice's 
court the case was entirely removed from that  court, and only the 
Superior Court had thereafter jurisdiction in the matter. Tlie judgment 
ill the justice's court was not merely suspended, but by . h e  removal of 
the record was vac'ated and set aside. T h o r ~ e f o n  v. J fc f lomey ,  24 Cal., 
.i69; People P .  l ' r~ad l ( , e l l ,  66 Cal., 400. When the effect of an  appeal is 
to transfer the entire record to the appellate court, and to cause the 
:ic>tion to be rctl'ied in that court as  if originally brough~ therein, as is 
the case nlieii appeals are taken from a justice's court upon questions 
of law and fact, thc judgmeiit appealed from is complf>tely annulled, 
2i11d is not thereafter available for any purpose. B a n k  of J'orth A m e ~ i c a  
I - .  Ttrhccler, 28 Conn., 441 ; 73 Amer. Dec., 883; C a m p b  311  v. I loward ,  
.i Mass., 376; Leui  v. Karv ick ,  15 Iowa, 444; R e y s e r  v. Farr ,  105 LT. S., 
263." C. S., 660, appeal from justice heard cle izovo. 1528, et seq. 111 

vivil actions: See C. S., 650, undertaking to stay execution money judg- 
~t lcnt ;  C. S., 651, 652, 653, 654, 655, 656, 657, judgment not vacated 
I)y stay. 

On appeal to tlie Superior Court from a conriction before a justice 
of the peace, the court can allow an  amendment of the Tsarrant .  8. v.  
( 'aub le ,  70 S. C., 62;  S. v. Koonca, 108 X. C., 752. I t  if; discretionary 
with the court nhethcr i t  will exercise the pomeis. S .  u. V a u q h a n ,  9 1  
S. C., 582; N. c. Crook, 91 3. C., 536. Eu t  a marrunt cannot be 
iuinended so as to cliarge a different offense. X. c. Cook .  61 N .  C., 535; 
S. v. V a u g h a n ,  91 N .  C., 532; S. v. Taylor ,  118 N .  C., 1262; S.  2%. 

Johnson,  188 N. C., 591; S. v. M c L a m b ,  188 N .  C., 80(3; S. v. Pace, 
192 N. C., 780; 8. c. IIunt, 197 X. C., 707. What  is "serious damage" 
or "serious illjury" see 8. c. I Ie fner ,  199 hT. C., 778 (78Cl). 

A11 appeal having been taken by the defendants, they were entitled 
to a tr ial  de noco on the charge contained i11 the warrant, on which the 
appeal was taken. 
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The second exception and assignment of error by appellants as to snb- 
mitting the question of guilty or not guilty to the jury, under the bill 
of indictment, must be sustained. 

C. S., 4215, is  as follows: "In all cases of an assault, with or without 
intent to kill or injure, the person conricted shall be punished by fine 
or imprisonment, or both at the discretion of the court. Prozlided, that 
where no deadly weapon has been used and no serious damage done, thc 
punishment in assaults, assaults and batteries, and affrays shall not ex- 
ceed a fine of fifty dollars or imprisonment for thir ty day?; but this 
proviso shall not apply to cases of assault with intent to kill or with 
intent to commit rape, or to case of assault or assault and battery 1)y 
any man or boy over cighteen years old on any female person." 

Public Laws, 1909, chap. 398, establishes a "recorder's court of ;?;(.I\ 

Hanover County." This act was amended by Public-Local Laws, 191 1 ,  
chap. 217, which conferred civil jurisdiction. I t  was further amendctl 
as follows: Section 3. "Amend section eight of chapter three hundrctl 
and ~iinety-eight of the Public Laws of one thousand nine hundred ant1 
nine, by striking out all of subsection (c)  of said section eight alld 
insert in lieu thereof the following: (c)  Said court, in addition to tlic 
jurisdiction conferred in subsections ( a )  and (b)  of this section, shall 
hare  final, exclusive, original jurisdiction of larceny and rcceiving stolcti 
goods, knowing then1 to be stoleli, where tlie property stolen does not 
exceed twenty dollars in ralue, and exclusive original jurisdiction of all 
other criminal offenses committed in said county below the grndc of 
felony, as  now defined by law, and the same are hereby declared to btj 
petty misdemeanors; 1'7-ocided, however ,  the grand jury of the Superioi, 
Court of said coulity shall hare  the right, and it is hereby authorizct! 
so to do, to summolls witnesses before and inquire into tlie commissioi~ 
of any of the offenses declared by this snbsectio~i to bc petty nlisdv 
meanors, but in the event that  any presentment is made or a true bill 
foulid, it  shall be the duty of the judge of the Superior Court to remalltl 
said cases to the recorder for tr ial  as is prescribed by law:  Provided, 
fur ther ,  that  if the recorder's court shall not take official cognizance of 
any offenses whereof it is given exclusive original jurisdiction withill 
sixty days after the commission of the offense, the Superior Court shall 
have jurisdiction of such offense, concurrently with the recorder's court. 
Section 4. Amend section eight of chapter three hundred and ninety- 
eight of the Public Lams of Xor th  Carolina of one thousand nine 
hundred and nine, by adding a t  the end thereof the following: (d )  'Any 
person desiring to appeal to the Superior Court, in a criminal or civil 
case, from a judgment of the recorder's court, shall be allowed to du 
so in the same manner as  is now provided for appeals from the courts 
of justices of the peace. ( h )  . . . and in all cases there shall be a 
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right to appeal on the part  of thc defendant in the t r i d  of criminal 
rases and on the par t  of either the plaintiff or defendant in civil cases 
to the ensuing term of tlic Superior Court, and in  all such rases of appeal 
the defendant in a criminal action shall bc required to glre bond, with 
sufficient surety, to be fixed by tlic said recorder, conditioncd for the 
t l~fcndant 's  appearance a t  such court, and in default thereof the recorder 
h 1 1  commit such defendant to the conimon jail of New Hanover 
County unti l  said defendant shall gire bond or be othermise discharged 
:~ccording to law.' " See Public-Local Laws (Extra  Sessiol) 1920, chap. 
1'79; Public-Local Laws, 1921, chap. 2 ;  Public Laws, 1923, chap. 132. 

Under the abore, the recorder's court of Rew Hanover County "shall 
1i:tve final, cxclusirc, original jurisdiction of larceny . . . and ex- 
rlusive original jurisdiction of a11 other criminal offenses committed in 
wid  county below tlie grade of felony, as now defined b,y law and the 
san1e arc  hereby declared to be petty niisdemeanors." I n  the proviso 
tlie Superior Court is given colrurrent  jurisdictiou if the recorder's 
court does not take official cogliizanre of the offense within 60 days after 
tlic rolnniissio~i of same. The recorder's court took official cognizance of 
the offense against tlie defeiit1;~nts ni t l i in the 60 days :md under the 
statute had cxclusire, original jurisdiction. 011 the appeal by defendants 
to tlie Superior Court, the trial was de novo oil tlie chsrgc set fort11 
in the warrant  for wliicli defeudants were tried in thc recorder's court. 
Tlic S u p ~ r i o r  Court only acquired juristliction by appeal. We construe 
the law and not make it.  The  case must be remanded t c  the Superior 
C'ourt to be tried de 7~oc"o 011 the warrant  issued against the defendants, 
for  nliicli they were conricted mid appealed to the Superior Court. The  
bill of indictment included Mrs. T. E. Goff, Sr.  She was not charged 
u i t h  the offense in  the recorder's court and the bill of indictment was 
f o u ~ i t l  a t  Ju ly  Term, 1933, of the Supcrior Court beginning 24 July,  
1033, the offense was alleged to ha re  been committed on 24 June,  1933. 
The 60 days had not expired to t ry  lier i n  the Superior Court. The  
~'ecord SLOWS that  she did not appeal to this Court from the judgment 
 g gain st her ill the Superior Court. I t  is  stated in the record that the 
tlcfendants who appealed to  this Court, i n  tlie Superior Court were 
I W P S  consilii. Art. I, see. 11, Const., K. (I.; C. S., 4515 "A~ccused 
c~ntitled to counsel." This case indicates that  the old adage is t rue :  ''A 
inail who is his ow11 lawyer has a fool for a client." I f  defendants had 
had counscl, the statutes would, no doubt, hare  been called to the at- 
tention of the learned solicitor and capable judge in the c20urt below. 

For  the reasoils given, the action against the appealing defendalits is 
rcmauded to the Superior Court to be tried de novo on tlw warrant. 

Remanded. 



N. C.] FALL TERM, 1933. 

GRACE A R M S T R O N G  v. ACME S P I N N I N G  COIIPANY 

(Filed 10 January, 1934.) 

1. Master and Servant C -Evidence held to show that act of fellow- 
servant was sole proxinlate cause of injury, and nonsuit was proper. 

In this action by an emplojee against hcr employer to recover for 
personal injury alleged to have rewlted from the ern1)lojer's neglisence. 
the evidence tendcd to s h o ~  that the plaintiff went from the i n ~ i d e  of 
the building 1) here she a s  emplo~ed to \\ ork to the outiitle of the build 
inq for rest and fresh air, and sat on a winflow ledge, that the trnnsom 
of the window had been raised for ventilation antl left in a positioli 
where it  could not fall or cause injury, but that allother employee, :I 

fellow-servant of plaintiff, in order to more conveniently talk with itlaill- 
tiff from the inside of the building, m o ~ e d  the transom and that after- 
wards the transom fell upon plaintiff, causing thc injury in snit. Held .  
there was no evidence of any negligence on the part of defcnclant em- 
ployer, the evidence tending to show that the injury resulted ~o le lg  from 
the act of plaintifl's fellon-servant, and a judgment a s  of nonsuit shoultl 
have been entered on defendant's motion, and 1 1 r > l d  fuvtho' .  the tloctriuc> 
of res i p s m  loquit~ir does not apply. 

2. Negligence A e- 
The doctrine of 1-c.9 i p s a  lofluitur does not apply where it is %11o\\n 1)y 

direct evidence that the injury in suit was caused not by (1rfrnd:lnt'u 
negligence, but by the act  of plaintiff's fellow-servant. 

, ~ P P E ~ L  by  defendant f r o m  1-1112, spec ia l  J d q r ,  a t  May r i :~l  'I '(TJII.  
1933, of NECICLESBTRG. Rerersed. 

T h i s  is  a n  action to recover damages for  pcrsonal injuric,i ~ n f l ( ~ r c ~ t l  
by  the  plaintiff, while she was a t  ~ o r k  on 1 June., 1927, as an cn~ployc~c 
of t h e  defendant i n  i ts  cotton mill, a t  Relmont, K. C. 

I t  i s  alleged i n  the  complaint,  tha t  on or  about 1 J u u r ,  1927, \\1111(. 

t he  plaintiff, n h o  was theu about 16  > e a r s  of agc, was sitting, t ~ m p o -  
ra r i ly  f o r  t h e  purpose of rest ing f r o m  her  work, ill a ~ ~ i ~ ~ t l o v  i n  dc- 
fendant's cotton mill, where she was c~mployetl by thc. tlefend:i~it as  ;I 

spinner, the  lower t ransom of t h e  n i l d o n ,  w l ~ i c h  hat1 bee11 raibecl fo r  
purposes of ventilation, fell  and  struck hcr  on t h e  head, t11erc.by c.ausilig 
injuries, b y  reason of mhich shc h a s  suqtainetl t lail~agcs i n  a 1:1rg(' sum. 
to  wit : $20,000. 

I t  is f u r t h e r  alleged i n  the  coinplai l~t  that  thc transom, which l ~ d  
been raised by  one of t h e  employees of the. t l e f (~~~t l :x~ i t ,  n h o  had charge, 
of t h e  room i n  which plaintiff was a t  work, fo r  purposes of reiiti l  a t '  1011, 

fell  because it h a d  not been properly fastelled by means of the  chain 
mhich h a d  been provided by the defeiitlaiit fo r  that purposp, antl tha t  
defendant 's negligence in  fai l ing to  ex~rcisc. tluc care to h a ~ r  the tr:111- 
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som, when raised, properly fastened by nieans of the chain or other- 
wise, was the proxiinate cause of the injuries suffered by the plaintiff, 
And of the damages which she sustained as the result of such injuries. 

These allegations are  deiiied in  defendant's answer. 
The defelidant further alleges in its answer that the transom fell 

because after it had been raised by one of its employee', for purposes 
of ventilation, and after i t  had been left in such a posiiion as that it 
would not fall, it  was moved from such position by a fellow-servant of 
the plaintiff, for his own purposes, and that  the act of such fellow- 
servant, was the sole proximate cause of such injuries as the plaintiff 
suffered, when the transom fell and struck her on the head. The de- 
fendant further alleges in i ts  answer, that if the plainti? mas injured 
by its negligence as alleged in  the complaint, she contributed to her 
injuries by her own negligence. 

At the trial of the action, evidence was offered by both the plaintiff 
alld the defendant. 

The issues submitted to the jury were answered as follows: 
"1. Was the plaintiff, Grace Armstrong, injured by I he negligence 

of the defendant, Acme Spinning Company, as alleged in  the complaint ? 
Answer : Yes. 

2 .  Did the plaintiff, by her own negligence, contribute to her injuries, 
as alleged i n  the answer ? Answer : No. 

3. What damage, if any, is plaintiff entitled to recover of the defend- 
i ~ n t  ? Answer : $3,200." 

From judgment that plaintiff recover of the defendant the sum of 
$3,200, and the costs of the action, the defendant appealed to the Su- 
preme Court. 

G. T .  Carswell and Joe TI;. Ervin for plaintiff. 
Tillett, Tillett ti Kennedy for defendant. 

COXNOR, J. The evidence offered by the plaintiff at  the trial of this 
action shows that when the plaintiff left the spinning fraines in  the de- 
fendant's cotton mill, where she had been a t  work, and w m t  out of the 
mill, and sat down i n  the window to rest, on the  outside of the mill, 
the transom in said window, which had been raised, and which later fell 
and struck her on the head, was in such position as that i t  would not 
ordinarily fall. The  bottom of the transom had been pcshed outward 
and upward; the top, inward and downward. I t  had been left in this 
position by the employee of defendant who had raised it for purposes 
of ventilation. When left i n  this position, it was not necessary to fasten 
the transom with the chain, which was attached to its top. All the evi- 
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ARMSTRONG 2'. SPINNING C O .  

dcnce shows that  wllen left in this position, there was no  probability 
that the transom would fall. When the plaintiff sat down in tlie window, 
on the outside of tlle mill, the bottom of the transom was orer her head. 
and the top was down on the inside of the n d l .  The transom did not 
fall until after the plaintiff had sat in the windon for somc time cngacc(l 
i l l  conversation with a companion. 

While the plaintiff and her companion were sitting in the wiriclon. 
Herrnan Bush, an  employee of the defendant, and a fellow-servant of 
the plaintiff, left his work in the mill, and went to the window in whir11 
the plaintiff was sitting. H e  talkrd to the plaintiff and her companiol~. 
through tllc window, for about fire minutes. H e  \\-as on tlle insitlo. 
and the plaintiff and her compaiiion oil the outside of the mill. Thc~ 
tra~rsom was between them. Immediately after EIernlan Bush left tlicb 
window and returned to his work in tlie mill, the transom fell and struck 
the plaintiff on the head. The plaintiff testified that  she did ]lot scc 
Herman Bush while he was talking to licr ant1 her companion, tlirougl~ 
the nindow, but that 11e had been talking to t11cw1 just before the trail- 
som fell. She did not knon. what caused the transom to fall. 

Tlic eridencc offered by tlie defendant sholvs that  when Hermn~i  
Bush left his v o r k  in  the mill and went to the nindow in which tlw 
plaintiff and her companion were sitting, he found that  the position ill 
which tlie transom l i d  been left interfered with his con~ersation ~vit l l  
them, and that  for that reason he moved the transom, a i d  that  his act 
i n  moving the transom from the position in  wllich it liad been left 1)y 
defendant's employec, who had raised i t  for purposes of \-entilatioil, W;I\ 

the cause of plaintiff's injuries. Viola Duncan wlio was sitting in tlicl 
window with the plaintiff, a t  the time she was injurctl, testified that 
Herman Bush took hold of the transonl, and rnovecl it, so th:lt he coul(1 
talk through tho window to her and the plaintiff, and that  tlie transolrl 
fell when he left thc window to return to his work. Herman Bush testi- 
fied that  when 11e walked to t l ~ e  window, he found that lie could not 
talk to the plaintiff and her compaiiion, because of tlie positio~l of t11c' 
transom, and that  for this reason lie moved the transom so that it wa. 
level, instead of slanting. When hc turiied the t r a ~ ~ s o ~ n  loose, it dropped 
and hit the plaintiff on the head. 

At  the close of all the e l ide lm,  tliv tlcfendnnt reriewetl its motior~ f o ~  
judgment as of nonsuit, first made a t  the close of the p la i~~t i f f ' s  exitlt 11cc.. 
This nlotion was denied, and defentlnnt c m ~ p t ~ d .  The nssignmr~nt of 
error based on this exception must be sustained. There waq no evidence, 
tending to show that the plaintiff was injurctl by tlie negligence of the 
defendant as  alleged in the complaint. The  principle of res ipsa loquitu7. 
is not applicable in tliis case, and does not aid the plaintiff, n-hose evi- 
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dence w a  not sufficient to establish facts from which inferences could 
be drawn by tlie jury iii support of the allegations of the complaint. 
,111 tlie evidence sho~vs tliat the plaintiff was injured by the  act of a 
fellow-servant, and not by tlie negligence of tlie defentlant. Fo r  this 
reason, tlie action should be dismissed. See S p i n g s  v. Loll, 197 N. C., 
840, 148 S. E., 231; S a ~ i l t d c ~ : ~  u.  R. R., 183 IT. C., 280, 11 i S. E., 4. The  
judgnlent rnust he 

Reversed. 

CLARKSOS, J., dissciltiiig: Zi i  my opinio~i it caiiiiot be said as a 
matter of law tliat there was 110 sufficient conipeteiit ecdence, tending 
to  show that tlic plaintiff i n  this action was injured by the negligence 
of tlie defeildant as alleged in tlic complaint. On a motioll as of nonsuit, 
tlie cvidencc is to be colisidered in  the light most favorable to tlie plain- 
tiff. C. s . ,  567; L?yncl~ t'. l ' e l .  Co., 201 S. C., 232; [I'higpen v. Ins .  Co., 
204 PIT. C., 351. T'ieming the evidencc in that light, I tliinlr it  was :I 

matter for the jury. 
There is conflicting testimony as to ~vliether or not Keriuail Bush, 

oiic of the dcfe~~dant ' s  \\itnesscs, who was at tlie time of the injury an  
clmployec of tlic dc fc i~da i~ t  mcl a fellow-servant of the plaintiff, moved 
the transom of the nilidow, and that  liis act ill moving tlir~ transom from 
tlie positioil it  had been left by the def-enclarit's employee, lvlio had raised 
i t  to provide ventilation, mas the cause of tlie plaintiff's injury. Only 
upon the t l~cory  tliat his actioli as a fellow-servant in moving the 
transom was tlie cause of the in jury  could tlie defendant he barred from 
;I. recovery, for  there was no evidence of contributory negligence. 

Thc  thing causing the in jury  of the plaii~tiff was uiiccr the defend- 
ant's managenlent or of its servants, a t  the time of the injury, and this 
fact distinguishes it from S a u n d w s  v. R. R., 185 K. C., 289, i n  which 
the evidence tended only to sllow that  a window which another passenger 
011 a railroad train had raised and left open fell upon the plaintiff's 
arm, then resting on the sill. This  Court in that  case, 13. 293, said that  
"If i t  had been show11 that the defendant's servants ope11c:d the window, 
the sash of which subsequently fell, the question would lave been pre- 
sented whether from its subsequent fall negligence co.dd have been 
found." The situation, which was distinctly pointed out there does 
not exist in this actioii. 

Fo r  the reason that, :IS above shown, this actioii stands on a different 
footing from that of SuumLers u. R. R., supra, the principle of res ipsa 
loqui tur  i s  applicable in this case. Quoting from Scot t  1. The London 
Docks Co., 159 Eiig. Rep., 665, in Saunders  v. R. R., Jupra, the rule 
was stated as follo~vs : "There must be reasonable evidence of negligence, 
but where the thing is  shown to be under the management of the defend- 
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ant or his servants, and tlie accident is such as in the ordinary course 
of things does not happen if those who have the management use proper 
rare, i t  affortls reasonable evidence, in the absence of explai~ation by 
the defrndant, that  the accident arose from want of care." 

111 his monumcutal work on Evidence, Vol. 5 (2d ed.), see. 2509, p. 
493, Wigmore cites ~ r i t h  approval a decision of the North Carolina 
Supreme Court by Associate Justice H .  G. Connor, in Ross v. Cofton 
AIIills, 140 N. C., 115 : "The underlying reason for tlle rule is that  
usuallq. the chief eridenw of tlle true cause of procedure is  practically 
i~ccessible to the defendant, but inaccessible to the person injured. I t  is 
for  this reason that in some cases the Legislature has made the fact 
of in jury  'prcsumptirc exidence' and in others a prima facie case. 
. . . T o  prerent ally misconstruction of the circumstances under 
~ ~ l l i c h  or the manner in nliich this principle applies in the tr ial  of 
vauses, r e  n-is11 to restate: . . . I t  does riot i n  any degree affect or 
modify tlle eleruelitary pri l~ciple that  the burden of tlic issue is on the 
plaintiff. 1T7alker, J., i n  Sfezcart v. Carpet C'o., 138 S. C'., 60, clearly 
states the rule, as follows: 'The doctrine does not dispense with tlie 
requirement that the party who alleges negligence must pro\-e the fact, 
but relates only to  t l ~ c  mode of proring it. The  fact of the accident 
furnishes merely some erideiice to go to the jury which requires the 
clefendant "to go forward v i t h  his proof." The rule of res  ipsa lopuitur 
cioes not relieve the plaintiff of tlie burden of showing negligence, nor 
does i t  raise any presumption in his faror.' The  suggestion has been 
nlade in  argunieilt of cases a t  this term that, when the rule applies, it  is 
the duty of the court to instruct tlie jury that  proof which calls the 
rule into action constitutes n prima facie case or raises a presumption 
of negligence. This  is  a misapprehension both of the principle upon 
which the rule is  founded and i ts  application. . . . the law says 
that the plaintiff is entitled to have a jury pass upon the physical facts 
and condition, axid to say nhether in their opinion he has made good his 
allegation of actionable negligence. The  defendant may, or may not, 
introduce evidence as it is advised. B y  failing to do so, it  admits noth- 
lug, but sinlply takes the risk on nonpersuasion. This  is what is  meant 
by 'going forward' with testimony. He, by this course, says that  he is 
willing to go to the jury upon the plaintiff's evidence." 

Prof.  Wigmore points out that  this rule of evidence, which merely 
c,ntitlcs the plaintiff to have a jury pass upon the physical facts and 
c*ondition, suggests that  the following considerations ought to limit the 
rule: "(1) The apparatus must be such that i n  the ordinary instance no 
injurious operation is to be expected unless from a careless construction, 
inspection, or user; (2 )  Both inspection arid user must h a r e  been a t  the 
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time of the injury in the control of the party charged; ( 3 )  The in- 
jurious occurrence or condition must have happened irrespective of any 
voluntary action at  the time by the party injured." Wigmore on Evi- 
dence (2d ed.), Vol. 5, sec. 2509, p. 498. To which Wigruore adds that 
"the particular force and justice of the presumption, regardrd as a rule 
throwing upon the party charged the duty of producing evidence, con- 
sists in the circumstance that the chief evidence of the true cause, 
whether culpable or innocent, is practically accessible t11 him but ill- 
accessible to  the injured person." Wigmore on Evidence supra. 

Applying these limitations to the instant case, the window is all 
apparatus of a character that in the ordil~ary instance no injurious 
operation is to be expected unless from a careless construction, inspec.- 
tion or user. Both inspection and user was at the time of the injury ill 
the control of the defendant, for it had the right of snch control. Thta 
rule that the exclusive control and management of the appliance or 
thing causing the injury must be shown to have been in cefendant doeb 
not mean actual physical control, but refers to the right of such control. 
45 C. J., sec. 781, p. 1216. The evidence shows that the injurious occur- 
rence or condition happened irrespective of any voluntary action at  the 
time by the party injured. 

I t  has been held that the principle of yes ipsa loquitur h e s  not apply: 
(1) When all the facts causing the accident or injury a -e  known and 
testified to by witnesses at the trial;  (2) where more than one inference 
can be drawn from the evidence as to the cause of the injury, ( 3 )  where 
the existence of negligent default is not the more reasonab;e probability, 
and where the proof of the occurrence, without more, l e a ~ c s  the mattcr 
resting only in conjecture: (4) where it appears that the accident was 
due to a cause beyond the defendant, such as an act of' God, or t h ~  
wrongful or tortious act of a stranger; ( 5 )  when the instrumentality 
causing the injury is not under the exclusive coutrol or management 
of the defendant; ( 6 )  ;here the injury rcsults from accident as defined 
and contemplated by law. Springs v. Doll, 197 N. C., 240. 

There was conflicting testimony as to whether or not Herman Busll 
moved the transom. The plaintiff testifying merely that he came to th(1 
window and her father testifying that Herman Busll had told him 
before the trial that he did not, while Viola Duncan corroborated Busll 
in his testimony that he did more the transom. Only one inference can 
be drawn as to the cause of the accident or injury, which was the 
falling of thc window. I n  the light of all the surrounding circumstances, 
the existence of negligent default was the more reasonabl,: probability, 
and the cause of the accident or injury was not left in  cmjecture. It 
has already been pointed out that the accident was not caused by the 
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intervening act of a stranger and that the window was under the cs- 
clusive control of the defendant. 

The  eridence was to the effect that  the accident or in jury  was caused 
by the falling of the window. The  window was under the exclusive con- 
trol of the defendant or its servants, that under ordinary conditions no 
ilijurious falling of the window was to be expected. The falling of the 
\\indow happelled irrespective of any voluntary action by the plaintiff 
that the cause of the  injury was the falling of the window but there 
\!as a conflict of testirriony as to the cause of the falling of the window. 
Only one inference can be drawn from the evidence that  the cause of 
the accident or in jury  was the falling of the window, that  the  existence 
of negligent default was the more reasonable probability, and the direct 
and proximate cause of the in jury  was not left in conjecture. The  
injury did not rmult from an accident as defined and co~ltemplatcd by 
law. 

I f  the principle of res  ipsa loqu i fur  be rejected, then it must be con- 
ceded that there was a conflict of testimony as to the cause of the negli- 
gent falling of the window, whether i t  was due to any negligent failure 
of the defendant to use ordinary care to provide a reasonably safe place 
for its employees, lVest v. lkining Corp., 198 N. C., 150, or the negligent 
act of a fellon-servant, Richardson v. C o f t o n  Xil ls ,  189 N. C., 653;  
('oak v. Xfq.  CIo., 153 IT. C., 48. I t  is t h e  accepted rule that  xhere  
more than one inference can be drawn from the facts alleged to con- 
stitute negligence, the questioil as to whether there was negligence is 
for the jury. Russell v. R. R., 118 N. C., 1098; Buchanan  v. L u m b e r  
('o., 168 X. C., 40. This  contention i s  not a t  variance with the previous 
statement that  only one inference can be drawn a s  to the cause of thc 
injury, for it is not controverted that  the cause was the falling of the 
window, but if the principle of 7 ~ s  ipsa  loqui tur  is rejected, then there 
cloes remain thc question as to the cause of t h e  falling of the window, 
the contention of the defendant being that  it was due to the negligent 
act of a fellow-servant while the plaintiff contends that  it was due to 
the negligent failure to use ordinary care to proride a reasonably safe 
place in which to work. 

I n  any view of the facts of this case, it  was a matter for the jury to  
pass upon, that  was the course pursued by the court below. The jury 
found the conflicting evidence in favor of plaintiff and I think thc. 
verdict and judgment should be upheld. 
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W. 0. EVANS, ON BEHALF OF HIMSELF AR'D OTHER TAXPAYERS: OF MECKLEN- 
BURG COUNTY, v. MECIILENBURG COUNTY AND H:. B. FOWLER, 
W. B. BLYTHE, H. W. HARKEY, W. H. HALL, AXD R. J. HUNTER. 
MEMBERS OF THE BOARD OF COMMISSIONERS. 

(Filed 10 January, 1934.) 

1. Schools a n d  School Districts A d-Former special districts held abol- 
ished except f o r  levying taxes a s  provided by ch. 562, Laws of 1933. 

An act creating a special charter school district and p-oviding among 
other things that a n  issue of bonds for school sites, buildings, etc., should 
first be submitted to a vote of the electors of the district, is repealed 
by a later general act, chapter 562, Public Laws of 1933, enacted to pro- 
vide a uniform State system of public schools in the interest of economy 
and better management, which provides a different method for the 
issuance of bonds for such purposes and expressly repeals all conflicting 
laws, and provides that such special charter and tax districts should 
levy taxes for school-operating purposes only as  provided in the general 
act, and where such district has been constituted an administrative unit 
by the State School Commission, it  may not be successfully maintained 
that a bond issue for school sites, buildings, etc., in such district must 
first be submitted to the voters of the district in accordance with thc 
provisions of the former law. 

2. Counties E +Maintenance of school t e r m  is county expense and  i t  
may issue bonds necessary therefor i n  one of its districts. 

A county is an administrative unit of the State in our State-wide 
public school system, and under mandate of Art. IX,  SIT. 3, a statute 
requiring a county to maintain a t  least a six months school term in each 
of its school districts and to provide the necessary furds therefor by 
taxation or otherwise, is  valid, and is specifically providtld for in sec. 8 
of the County Finance Act, and under the statutes a coun1.y is authorized 
to issue bonds necessary to the maintenance of the constitutional school 
term in one of its districts without the necessity of subrritting the issu- 
ance of the bonds to a vote, and espenses necessary to t i e  maintenance 
of the schml term in a district include school sites, buildings, a necessaw 
auditorium and shop for a technical high school, and sewage disposal 
plants, together with toilet facilities, necessary to the health of attending 
scholars in a rural school. 

APPEAL by plaintiff f r o m  Hill, h'pecial Judge ,  a t  Special  December 
Term, 1933, of MECI~LENBURG. Affirmed. 

T h e  plaintiff brought suit to  enjoin the  defendants  f r o m  issuing bonds 
of Mecklenburg County i n  the sum of $438,200, of which i t  is proposed 
t o  use $400,000 i n  erecting school buildings and  additions t o  school 
buildings i n  t h e  c i ty  of Charlot te  on sites owned by  t h e  ci ty  o r  to  be 
purchased, and  $38,200 i n  making  additions t o  and  improvements  i n  
cer tain r u r a l  school buildings. Pleadings mere filed, t r i a l  by  j u r y  was  
waived, a n d  t h e  court  found t h e  following fac t s :  
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1 . .  . . 
2 . .  . . 
3. The trustws of the Charlotte City L\dn~i~i is t ra t ive  Unit adopted a 

resolution on 22  November, 1933, requesting the board of county com- 
missioners for hlecklenburg County to issue bonds in the sum of $400,000 
for the erection of scliool buildings, additions to school buildings anti 
the purcllasc of scliool sites within thc limits of the city of Cliarlottc. 
and said resolution provides that  said boartl found as a fact that  tlw 
issuance of said bonds was necessary to  carry on tlic coiistitutional sis  
months school term in  tlie city of Cliarlottc. 

4. The  county board of educirtioll for Jlecklenburg County adopted 
a resolution on 22 Nov~mber ,  1933, requesting the board of conimis- 
sioners for Xecklenburg County to issue bonds in the sum of $438,600 
for the erectiou of school buildings, additions to  school buildings alld 
purchase of school sites in the county of Necklenburg, and said resolu- 
tion provides that  the board f o u ~ ~ d  as a fact that  the issuance of said 
bonds was necessary to carry on the constitutional six months school 
tern1 in JIecklenburg County. 

5 .  On 22 Norember, 1933, a resolution or bond order was introclucctl 
1)y one of tlic members of the boartl of cornmissioners for lIecklcriburg 
County and said resolution or bond order was finally passed by said 
board on 4 I)ccenibrr, 1933; and said resolution or bond order provitlctl 
that  the boartl of commissioners for hlecklenburg County foulltl as :i 

fact that the issuauce of said bonds in the sun1 of $438,200 was necessarj 
to curry on tlic constitutional six months school term in hlrcklenburg 
County. 

6. All of the prorisions of chapter 21, Public Laws, 1037, knovn a> 
the County Finance Act, and acts amendatory thereof and supplenie~~tal  
thereof, wliicli provides for the issuauce of bonds by couiitirs for th(, 
erection of scliool  building^, additiorls T O  school buildings and purcllasc 
of school sites, ha re  been coinplicd with by the board of commissioner- 
for  Mecklenburg County. 

7. The  issuance of said bonds and tlie expei~tliturc of the fuutls de- 
rived from the sale of said bonds is n necessary expense; i t  is necessary 
to issue said bonds and to use the funds to be deriled from the sale 
thereof in order for the public schools of 3Ieclrlenbu1.g County to b~ 
maintail~ecl as is required by the Constitution of the State of North 
Carolina. 
8. I n  the issuance of said bonds the aborc named defendants art) 

acting as a n  administrative agency of the State of North Carolina ant1 
are empowered by the General -1ssembly to discharge the duties irn- 
posed upon them by the Constitution to  provide a state system of 
public schools according to the provisions of said Constitution. 
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9. Chapter 342, Private Laws, 1907, and acts amenlatory thereof, 
created a special charter district coterminous with the corporate limits 
of the city of Charlotte, with full power therein granted to  purchase 
sites and to provide necessary school buildings to meet the needs of the 
scholastic population of the city of Charlotte. 

10. Since the adoption of chapter 562, Public Laws, 1933, by the 
General Assembly, the Sta te  School Commission had directed that  the 
city of Charlotte be set up  as a city administrative unit for the purpose 
of operating its schools, as provided by chapter 562, Public Laws, 1933. 

11. The total bonded indebtedness for schools in Meckltwburg County, 
including the bonds authorized by tlie order of the board of coinmis- 
.;ioners, under date of 4 December, 1933, does not exceed five per cent 
of tlie assessed valuation of taxable property in 3Ieckle11burg County, 
as  shown by a financial statement rnade a par t  of this record. 

Upon the foregoing facts the tr ial  court adjudged that  the defendants 
hare  right i n  law to issue and sell the proposed bonds and to levy a 
tax for their payment and denied the plaintiff's prayer for injunctive. 
relief. The  plaintiff excepted to tlie judgment and appealed. 

.I. L. DeLaney for plaintiff. 
Sfancill & Davis and Bridges Le. 0rr f o ~  defendants. 

h a a m ,  J. By an act of the General Assembly the city of Charlotte 
was made a special charter district and the board of ~cliool commis- 
~ioiiers was giren exelusire control of the public school system of tlw 
city, including authority to purchase sites and to provide such buildingh 
and equipment as were essential to tlie efficient operatio 1 of its public 
schools. Private Laws, 1907, chap. 342, see. 197, ef se?. Subsequent 
legislation provided machinery by which in special charter districts elec- 
tions might be held, bonds might be issued, and taxes might be levied 
for payment of the bonds, principal and interest. Pub1 c Laws, 1923, 
chap. 136, sec. 263; Public Laws, 1924, Extra  Session, c l~ap .  121; Pub- 
lic Laws, 1927, chap. 109. The plaintiff claims that  the statute creating 
the special charter district, whose boundaries were cotcmninous with 
those of the city, has never been repealed as provided by the Public 
Laws of 1923, chap. 136, sec. 157; that  bonds can be issled only whe i~  
approved by an  election held as  prescribed; and that the cbounty is with- 
out authority to issue bonds or to levy a county tax fcr  the erection 
of school buildings on sites owned within the corporate boundaries. 
This in effect is the postulate upon which the plaintiff rests his argument 
that the defendants should be enjoined from issuing and selling the 
proposed bonds and from levying the tax requested by the city school 
commissioners and the county board of education. 
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I n  reply the defendants say tliat the General Assembly a t  the sc s s io~~  
of 1933 changed and transfornied the public scllool system to suc.li 
extent tliat the statutes inroked by the plaintiff are not decisive of tlie 
pending questions. Public Laws, 1933, chap. 562. T h e  asserted purposc 
of the latter act is  to promote eficiel~cy in tlic organization and econo~riy 
in the administration of the public schools, and to provide for the opera- 
tion of a uniform system of schools for tlip r l ~ t i r c  State. This  signifies, 
as  indeed the act declares, that  tile Statc lias adopted a policy of 
supporting its public schools and has consequently in part  modified ant1 
in par t  abolished the former system. 

A11 the powers and duties conferred by the recent act and those 
previously conferred by law upon tlie S ta te  Board of Equalization arc 
now vested in the State School Commission. Public Laws, 1927, chap. 
236;  Public Laws, 1029, chap. 245; Public Laws, 1931, chap. 430; 
Public Laws, 1933, chap. 562, see. 2. This commission may in tlic. 
exercise of its sound judgment suspend the operation of scliools in alrj 
county or district for a part  or all of the last forty days of the co~r- 
solidated term. I t  shall classify each county as  an  administrative unit 
and with the advice of the county board of education shall redistrict 
each county. Any newly constituted district having the requisite school 
population in which there is a special charter school may with the a p  
proval of the commission be classified as a city administratire unit to 
be dealt with by tlie State school authorities i n  like inaliiier with cou~ity 
administratire units; and if an  existing special charter district is ill- 
cluded in a district as deteriniilcd by the commission, the trustecs ot 
the special charter district shall be retained as the governing body. 

These and otllcr provisions of tlie act of 1933 (to which we need not 
lmrticularly advert) including tlie clause wliicli repeals all conflictiug 
public, public-local, and private laws, indicate a legislative intent to 
a m u l  or to subordinate to the nen law all statutes relating to the public 
schools ~vhicli were ill effect a t  tlie time. of its enactmelit and to establish 
a uniform system under uhicll all the public schools of the State shall 
be conducted.. T o  the accoiiiplisllmcnt of this purpose i t  was fount1 
iiecessary to abrogate certain school districts as appears i n  the following 
clauses of the fourth section: ",I11 school districts, special tax, special 
charter or otherwise, as now constituted f o ~  schooI administratire or f o ~  
tax levying purposes are hereby declared noiiexistent and it shall bc 
unlawful for any taxes to be levied in  said districts for school operating 
purposes except as provided in this ac t :  I'rovided, that  nothing hereill 
contained shall be construed to prevent tlie tax-levying authorities ill 
any administrative unit, with the approval of the State School Commis- 
sion, from levying taxes to provide the necessary funds  for  teaching 
~oca t iona l  agriculture and home economics in such unit when said 
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tax-levying authorities are now autliorized by law to do so and are no- 
levying taxes for such purposes." 

K h a t  are the othrr  taxes "1wovided in  this act?" 111 section 4 i t  is 
cn:wted that  in redistricting a county, if a territorial district or unit 
in which a bond t a s  has been voted is dirided or consolidated or other- 
wise integrated with a new district and thcwby abolislxd as a school 
clistrict, such unit sliall be maintained until all taxes necessary for the 
1)aynient of its boil+ shall hare  been leried and collected; but the in- 
clrbtetlness of a spccial charter district or special tax clistrict may be 
ralren over by thc county. Section 17 provides for ail election to de- 
termine whether, at the instance of tlie county board cf education ill 
any county administrative unit or the board of trustees in  any city 
adniinistrative unit, with the approval of the tax-levying authorities 
in the county or in the city administrative unit and of the State School 
('ommission, a tax shall be levied for the operation of schools of a 
l~iglier standard than those for which provision is made by State sup- 
port. Reference is made also to taxes levied under the former law and 
m m ~ i n i n g  unpaid. I t  will be observed, then, that none cf these clauses 
aids the plaintiff and that  the force of his argument must be detern~ined 
1 ) ~  the constructioil of the first paragraph of section four. 

T l ~ i s  paragraph annuls all school i & t s  ~ v l ~ i c h  uliclcr the former 
law were constituted either for the gelieral purposc of school administra- 
tion or for the specified purpose of levying taxes-tl~c s ~ n g l e  exceptioii 
being tlie power to levy taxes for school operating purposes "as provided 
in tliis act." With  this exception the preceding alternative terms arcx 
all-ilicluding. B y  virtue of the act of 1933 the Sta te  Scliool Coinmissioi~ 
has constituted the citv of Charlotte a city admillistratire unit. and 
tlie special charter district being nonesistei~t is without authority to 
11crform the fuiictions upon which the plaintiff insists. 

The county of Mecklenburg is an administrative uiiit in the public 
scliool system. The Constitution directs that  each  count,^ of the-s ta te  
shnll be divided into a convenient number of districts in which one or 
more public schools shall be maintained a t  least six months in  every 
year. Art .  IS, see. 3. By reason of this mandate it is wiiliin the power 
of the General -1ssembly to authorize R I I ~  direct the clmities of the 
State as  administratire units or governme~ital agencies o provide tlie 
uecessary funds by taxation or otherwise. Tafe v. Boad of Eclucafion, 
192 iY. C., 516;  Frazier v. Comrs., 194 K. C., 49. Specific authorizatioli 
for tliis purpose is found in section 8 of the County Finance Act :  "The 
special approval of the General Assembly is hereby given i o the issuance 
by counties of bonds and notes for the special purposes named in this 
\ection, and to the levy of property taxes for the payment of such bonds 
aud notes and interests thereon." Among the enumerate( purposes are 
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the  erection and  t h e  purchase of school houses, wll ic l~ by  t h e  rxpress 
terms of the  statute, include purchase of the  necessary land and  i l l  

the case of buildings provision f o r  necessary equipment  a n d  facilities. 
Publ ic  L a m ,  1927, chap. 81, see. 8. 

T h e  resolutions of the  county board of education a n d  of the  board of 
caouilty commissioncrs include i n  the proposed i m p r o ~ e m m t s  a n  audi- 
to r ium f o r  West Charlot te  H i g h  School, a new shop for  the  Technical 
H i g h  School, and  f o r  Hoskins R u r a l  School and  Oakdale R u r a l  School 
sewage disposal plants, together with toilet facilities fo r  the  la t ter  
institution. A s  t o  these we a r e  of opinion t h a t  the  audi tor ium and  the  
sliop a r e  component p a r t s  of a general system a n d  i n  a modern school 
a r e  often no less serviceable t h a n  rooms for  classes, arid t h a t  provisiou 
f o r  sani tat ion is  a measure suitable and  frequent ly indisperisable to  tllc 
promotion and  p r e s e r ~ a t i o n  of the  health of the  pupi ls  and to the gen- 
t m l  efficieiicy of the school. T h e  order  of t h e  board of county coinn~is-  
sioners is  within tlie contemplation of the recent act.  Cognate questions 
ar is ing undcr  the  fo rmer  lam a r e  discussed i n  Beeues v. Boai-d of 
Educa t ion ,  204 X. C., 7.2, n h i c h  accords i u  theory with the  conclusiolt 
lierein announced. T h e  judgment of t h e  Supcrior  Court  is 

, lffir~ned. 

1:THEL &I. CAIN hlOFFITl ' ,  GENERAL GU.~RDIAI\ OF HETTIIC 31. C A I N :  
M I N N I E  F .  CAIN ASD GRACE CAIN B R I T T ,  A I I X O R S ;  A K D  SELMA 
CAIN REGAN,  R U T H  C A I S  CALLIXGER,  H. T. CAIX, L. J. CAIK 
ASD E .  W. CAIN, v. I R E N E  DAVIS, COUNTY O F  BLADEK,  ASD H .  C. 
BRIDGER,  JR.. E .  N. DAVIS A N D  D. &I. SHAW.  

(Filed 10 January, 1934.) 

1.  Wills F i-Devisee may be held liable only to extent of property de- 
vised. 

I n  an action against a devisee undcr the will of a former clerk of the 
Superior Court and others to recover for the clerk's shortage in account- 
ing for the funcls of nil estate, judgment may be rendered against tlie 
devisee only to the extent of the property passing under the clerk's will, 
and personal judgment against the dcvisee is error. C. S., 60. 

2. Public Officers C cl-County commissioners may be held Liable for 
failure to perform ministerial duty of requiring bond of clerk. 

There is no penalty or crime prescribed by C. S., 1297(12), for failurc 
of county commission el.^ to perform the ministerial duty therein impoied 
upon them of qualifying and inductiug into office certain county officers 
and approving the bonds of such officers, hut C. S., 335, lnalres them 
liable a s  sureties on bonds which they approve with knowledge, actual 
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or implied, that they are insufficient in penal sum or security, and con- 
struing the statutes together it is held that the county commissioners 
may be held individually liable by a person sustaining loss by reason of 
their failure to perform their nlinisterial duty of requiring bond of :L 
clerk of the Superior Court. 

3. Appeal and Error J c- 
Findings of fact by a referee, supported by evidence :ind approved by 

the trial court, are conclusive on appeal. 

APPEAL by defendants from Sindair, J. ,  at  August Term, 1938, of 
BLADEN. Modified and affirmed. 

The judgment of the court below is as follows: "This cause coming 
on to be heard before his Honor, 3. A. Sinclair, judge presiding at  
the August Term, 1933, of Superior Court of Bladen County, and it 
appearing to the court that at  the a p r i l  Term, 1933, of the Superior 
Court of Bladen County, on motion of H. H. Clark, attorney for tlw 
defendants, for a reference of this action, that  the same mas referred 
to R. J. Hester, attorney, who filed his said report i n  this court; arid 
it further appearing to the court that  no  exceptions were filed to said 
report either by the defendants or plaintiffs; and a jury tr ial  having 
been waived and the questions of facts involved submitted to the court 
for adjudication, together with the referee's report, and motion being 
made by attorneys for plaintiffs for adoption of said "eferec's report 
as the judgment of this court, said report adjuding that  the plaintiffs 
were entitled to recover of the defendants the sum of $1,000.50 and 
interest thereon from 23 July,  1928, until paid. I t  i,l therefore, O I I  

nlotion of P. R. Hines and H. L. Williamson, attorneys for plaintiffs. 
ordered, adjudged and decreed by the court that the report filed by saitl 
referee to this action be and the same is hereby adopted as the judgment 
of this court, and that  the plaintiffs recorer of the de?endants, Irene 
Davis, H. C. Bridger, Jr . ,  E .  N. Davis and D. M. Shaw, or either of 
them, the sum of $1,000.50 with interest thereon from 23 July,  1928. 
until paid, and that the costs of this action, including allowance to 
referee, be taxed against the defendants. I t  appearing tcl the court that 
plaintiffs, through their counsel, made a motion as of nonsuit as to the 
defendant, county of Bladen, it is further ordered and adjudged that a 
judgment of nonsuit be entered in  this action as to the colnty of Bladen. 
I t  is further adjudged that the referee be allowed the $,urn of $100.00 
in  full for his services. I t  is further adjudged that  the attorneys 
for the plaintiffs be allowed for their services i n  this ,action the sum 
of $350.00 jointly." 

The exceptions and assignments of error and necessary facts will be 
considered in the opinion. 
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P. R. Hines and H .  L. W i l l i a m s o n  for plaint i f f s .  
11. H.  Clark  f o r  defendant .  

CLARKSON, 5. The only exception and assigilment of error is to the 
judgment as signed by the court below. The defendant, Irelle Davis 
c~ontentls that  tlle personal judgment against her should be modified. I11 

this we think she is  correct. The  record discloses that  Irene Davis was 
the devisee under the last will and testament of W. J. Davis, clerk of 
tlle Superior Court of Bladen County, N. C. 

The plaintiffs in their complaint say:  "The judgment against Irene 
Davis, the devisee under the last will and testament of W. J. Davis, 
should be declared by the court to be a specific and prior lien against 
said property according to law," etc. And in  their prayer for judgment: 
"That in event the funds derived from a sale of the property iiicluded in 
-aid deed of trust fails to pay and satisfy any judgment rendered herein 
ngainst her, then the said judgment to be declared by the court to be a 
specific and prior lien against any other property that  may have been 
owned by W. J. Davis, a t  the time of his  death." We think the judg- 
nlent should be modified in accordance with the complaint arid the 
prayer of plaintiffs. 

I n  d n d r e s  v. Pozoell, 97 N .  C., 155 (160), we find: "Section 1528 
(C'. S., ;9), enacts, that 'all persons succeeding to the real or personal 
property of a decedent, by inheritance, devise, bequest, or distribution, 
sllall be liable jointly and not separately, for the debts of such decedent.' 
Allid section 1529 (C. S., GO), provides, that  'no person shall be liable 
under the preceding section, beyond the ralue of the property so ac- 
quired by him, or for any  par t  of a debt that  might by action or other 
clue proceeding have been collected from the executor, administrator, or 
collector of tlle decedent, arid i t  is incumbent on the creditor to show 
the matters herein required, to render such person liable.' A11 these 
acts a re  illtended to limit the liability of executors, administrators, next 
of kin and heirs of decedents, and after reasonable time, to give quiet 
and repose to  the estates of dead men." 

The defendants further contend: "Accepting the findings of the 
referee to be true, as we must do, and as the court has done and adopted 
as a part  of the judgment, a re  defendants, Bridger, Shaw and Davis 
liable 2" We think so. 

I t  is alleged in the complaint: "That as the plaintiffs are advised, 
infornled and beliere, the defendants H. C. Bridger, Jr . ,  E. N. Daris, 
and C. 111. Shaw, while acting as county commissioners of said county 
during the years of 1926, 1927, and 1928, failed and neglected to per- 
form the duties of their office as required by law, in that-(a) They 
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failed and neglected to lawfully induct into office on the first Monday 
in December, 1926, the clerk of the Superior Court of 13laden County, 
in that they did not require or receive a bond from said clerk as re- 
quired by law." The referee finds: "It is admitted that  W. J. Davis 
had no bond from the time h e  was inducted into office in 1926." 

I t  Tvas the duty of the county commissioners: C. S., li397 (12)-"To 
approve bonds of county officers and induct into office. To  qualify and 
induct into office a t  the meeting of the board, on the first Monday in 
the month next succeeding their election or appointment, the following 
named county officers, to wi t :  clerk of the Superior Court, sheriff, 
coroner, treasurer, register of deeds, surveyor, and con3table; and to 
take and approve the official bonds of such officers, wlich the board 
shall cause to be registered in the office of the register of deeds. Thc 
original bonds shall be deposited with the clwk of the Superior Court, 
except the bond of the said clerk, which shall be depojited with the 
register of deeds, for safe keeping," etc. 

I n  Hipp v. Farrell, 169 N. C., 551, the liability of a public officer 
is thus stated, at  p. 554-5: "It  i s  recognized in this State, supported, we 
think, by the m i g h t  of well considered authority in other jurisdictions, 
that  one who holds a public office, administrative in  character, and ill 
reference to an  act clearly ministerial, may be held individually liable, 
in a civil action, to one who has received special injuries in consequence 
of his failure to perform or negligence in the performance of his official 
duty. . . . Upon the question thus presented i t  must at  once be 
conceded that there is a conflict in authority, but the very decided trend 
of modern decision is to hold such officers liable for acts of nonfeasance, 
or for the negligent performance of a duty when the duty is plain, 
when the means and ability to perform i t  a re  shown, and when its per- 
formance or nonperformance, or the manner of its performance involves 
no question of discretion. I n  short, where the duty i s   lain and cer- 
tain, if i t  be negligently performed, or not performed a t  111, the officer 
is liable at  the suit of a private individual especially injured thereby, 
Shearman and Redfield on h'egligence (3d ed.), sec. 156, thus state the 
rule: 'The liability of a public officer to an  individual for his negligent 
acts or omissions in the discharge of an  official duty depends altogether 
upon the nature of the duty to which the neglect is allege3. Where his 
duty is absolute, certain, and imperative, involving merely the execu- 
tion of a set task-in other words, is simply ministerial--he is liablv 
in  damages to any one especially injured, either by hie omitting to 
perform the task, or by performing i t  negligently or unskillfully. On 
the other hand, where his powers are  discretionary, t o  he exerted or 
withheld according to his own judgment as to what is necessary 01. 
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I)roper, he is not liable to any private person for neglect to exerciscl 
those powers, nor for tlie consequence of a lanful  exercise of them where 
I I O  corruptio~l or malice can be imputed, and he keeps within the scope 
of his authority.' " See IIudson v. X c A r t k u r ,  152 N .  C.. 443, and 
ilissenting opiliio11 hy Brolcn, J., concurred in by TTTalker, J .  

111 Forc v. Feimster, 171 S.  C., 551 (554), we find: "In some cases 
rllc.  members of thc board are made indictable; in others penalties arc2 
~lnposed. I11 certain specified instailces, and particularly in cases of 
taking official bonds of sheriffs and tax collectors, the commissioilers arc 
t q r e s s l y  made individually liable as sureties where they knowingly 
take such a bond that is  inadequate or inefficient, Revisal, secs. 313 
(('. S., 335), and 2914; and under penalty of forfeiting his office, their 
rlerk is  required to keep a record of the vote on official bonds so that 
c~vitlence may be available as to how each member of the board has 
~ o t e t l  on thew questions." H i p p  u. Farrell, 173 N. C., 167; Brown c 
12. R., 188 S. C., 32; ,\701untl v. Il'nwfees, 190 S. C., 250. 

l n  the Forc case, supra, the violation of the particular act is made a 
misdemeanor. I n  the So lund  case, suprci (p. 254-j), is  the following: 
"True, ill a number of cases, notably Hipp v .  E'arrell, 169 N. C., 531, 
,S. c., 173 K. C., IGi, it was said, in subbtance, that  one \tho holds a 
public ofice, adminis t ra t i~e  in character, and in reference to an  act 
clearly ministerial, may be held indiridually liable in a civil actioii, 
to tho extent of any special darnages sustained by reason of his failure 
to perform his official duties; and in I l d t  v. XcLean,  7 5  N. C., 347, 
there is  a dictum to the effect that, under such conditions, he may also 
be liable criminally to the public. But  these decisions were made i11 
ldcrencc to other statutes, and they are not controlling here. The  fact 
that tlie General -1ssenlbly has imposed personal liability i11 some cases 
'111(1 failed to do so ill others is equivalent to a legislative declaration 
that, in the lattcr instances, individual liability is not to attach. Ex- 
p~css io  unius esf ecclz~sio a l f e 7 . i ~ ~ .  Fore v. Peirnster, 171 N. C., p. 5 5 5 ,  
: ~ n d  cases there cited." 

C'. S., 333, is a5 follows: "Every cornmissioner who approves an  
official bond, which lie k n o m  to be, or nhich  by reasonable diligence 
] I ( '  could 11a~c. discovered to ha re  been, insufficient in the penal sum, 
01. in  tlie security thereof, shall be liable as if he were a surety thereto, 
and may be sutd accordingly by any person haying a cause of action on 
.aid bond." 

C. S., 1697(12), abore set forth is mandatory on the county com- 
~~lissioners.  -\II imperative, unmistakable duty is imposed and there is 
lie penalty or crime attached for the rionperforntancc of this clear min- 
iqterial duty iii tlie act undcr consideration. C. S., 323, provides a 
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penalty for officers acting without bond. C. S., 326, provides for condi- 
tion and terms of official bonds. C. S., 1302, fixes a penalty on any 
county commissioner and also makes it a misdemeanor for neglect of 
duty. C. S., 4384, provides that  wilful omissions, neglwt or refusal to 
discharge any duties of his office-guilty of a misdenwanor and removal 
from office if wilful and corrupt. 

C. S., 335, supra, which makes the eon~missioners liable as surety fo r  
taking an  insufficient bond, construed in, pari mnteria with C. S., 
1297 (12), necessarily takes the present case out of he decisions in 
the Fore and iVolanrl cases. Public officials entrusted in so important 
a matter as this mandatory statute, we find from the weight of authority, 
are held individually liable to any one injured by their wilful failure 
or neglect of duty. To hold otherwise n.ould put a premium on in- 
efficiency and neglect. 

Troop, Public Officers, section 726, in part, at  p. 600, thus states the 
principle: "But an  officer owes to every indi~it lual ,  the duty of pels- 
forming his official acts with due care; and he is consequently liable to 
any individual, who is injured in  person or in proper-y by reason of 
his negligence i n  performing a ministerial act. Many instances, where 
actions for such negligence have been sustained, against not only thc 
officer himself, but against the sureties in his official bond, have bee11 
given i n  former chapters of this work." 

The defendants made no exception or assignnient of m-or on the re- 
port of the referee. The referee found: "That at  the time of the death 
of Mr.  W. J. Davis (20 April, 1928), he x a s  due the estate of L. T. 
Cain the sum of $2,133.33 and not $1,132.83 (the a m o m t  turned over 
to Newton Robinson by his widow). The estate the?  is entitled to 
the difference between $2,133.33 a i d  $1,132.83, which is the sum of 
$1,000.50, and it is found that the estate is due the interest upon the 
sun1 of $1,000.50 from 23 July,  1028, until paid." 

It is too latc now for defendants to complain. I n  X f g .  Co. v. Lumber 
Co., 177 N .  C., 404 (407), citing numerous authorities, it is said: " A 5  

to the referee's fiiidiiigs of fact, there Tvas evidencc t c  support them, 
and they were fully considered and approved by the judge. When thik 
is the case, me do not review them here." d b b i t t  u .  G q o r y ,  201 N .  C., 
577 (596) ; Thigpen v. Trust Co., 203 x. C., 201. For  the reasons 
given, the judgment of the court below is 

Modified and affirmed. 
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(:. nT. D R Y  r. G. D .  B. ItEYNOLDS AND J. C .  PARICER. 

(Filed 10 January, 1934.) 

1. Bills and Notes C a- 
A surety on a negotiable note is absolutely required to pay same and 

IS a party primarily liable under thc terms of the negotiable instruments 
law. C. S., 2977. 

2. Bills and Notes P a-Failure to present note does not discharge maker 
or sureties thewon. 

Where a note is made payable a t  a certain bank, the failure of tllc 
payee to present it for payment a t  the bank on the date due does not 
release the maker or surety on the note, both maker and surety being 
1)arties primarily liable on the note. C. S., 3031. 

3. Bills and Notes G c-Deposit by maker sufficient to pay note in bank 
at which note is payable does not discharge maker or surety. 

The fact that the maker of a negotiable note payable a t  a certain bank 
k e ~ t  a deposit sufiicient to pay the note a t  the bank on the due date may 
amount to a tender of payment under C. S., 3051, but such tender would 
tliscl~arqc only ~ e r s o i ~ s  secondi~rily litlble on the note, and mould not dis- 
ellarge the liability of the ~nalter and surety on the note, C. S., 3102, and 
the bank is regarded as  the agent of the maker for the payment of the 
note upon presentme~lt, and i ~ o t  the agent of the payee, and the liability 
of the maker and surety is not discharged by the payee's failure to present 
the note for 1m)ment : ~ t  the bank on  the duex date. 

1. Bills and Notes G - 
Where a note is made l~ayable a t  a certain bank it  amounts to an order 

to the bank to pay same out of the maker's deposit upon presentment 
\\.hen due. C. S.. 3069. 

.\PI>EAI, hy drfenclant Parker ,  f r o m  I lar t l ing,  J . ,  a t  M a y  Term,  1933, 
( , f  STASLI-. Ilffirined. 

T h e  plaintiff tleclarrtl 011 the f o l l o w i ~ g  promissory note : 

'.$500.00 dlbemarle ,  N. C., 1 2  May,  1923. 
O n  or  beforc the 12th d a y  of N a y ,  1924, I, we, o r  either of us, promisc. 

to pay  t o  the  order  of G. W. Dry, t h e  s u m  of f i re  hundred arid 00/100 
tlollnrs, negotiable a i d  payable a t  the Stai i ly  B a n k  and  Trus t  Company,  
Al lbemark ,  hr. C., with interest a t  t h e  ra te  of six per  cent per arinuni 
f rom date, payable annual ly un t i l  paid, and  t h e  securities and  endorsers 
11cwby w a i w  protest, notice of protest and  notice of nonpayment  hereof, 
x i ~ d  guarantee the  payment of this  note  a t  m a t u r i t y  o r  a n y  t ime there- 
af ter ,  and coiiseiit tha t  tlic t ime of payment be extended without  noticc 
hereof. 

G. D. B. Reynolds. (Seal.) 
J. C. Parker ,  Surety.  (Seal.) 

Witness : J. R. Price." 
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Seven issues were submitted, the first three of which wtlre answered by 
consent, the fourth, fifth, and sixth upon the evidence, 2nd the seventh 
by the court without objection after the others had been answered by 
the jury:  

1. Did the defendant, G. D. B. Reynolds, execute the note as alleged? 
Answer: Yes (by consent). 

2. Did the defendant, J. C. Parker, sign said l~o te  a3 surety, as al- 
leged ? Answer : Yes (by consent). 

3. Did the plaintiff fai l  to present the note for paymeut to the Stanly 
Bank and Trust Company at  maturity, as alleged i11 the answer? An- 
swer : Yes (by consent). 

4. Did the defendant, G. D. B. Reynolds, have on deposit i n  the Stanly 
Bank and Trust  Company funds of sufficient amount to pay the note in  
controversy, principal and interest, on the day i t  became due?  Answer: 
Yes. 

5 .  Did the defendant, G. D. B. Reynolds, authorize the Stanly Bank 
and Trust  Company to pay out of his funds in said bank to his credit 
the note of plaintiff if it should be presented on the day i t  became duck 
for payment? Answer: No. 

6. I s  plaintiff's cause of action as against J. C. Parker barred by thp 
three-year statute of limitations ? Bnsner  : S o .  

7. What amount, if any, is now due plaintiff oil said note? Answer: 

r p o u  thc verdict as returned the court rendered judgment against 
the defendants for $500.00 with interest from 12 &~y,  1928. The 
defendant Parker escepted and appealed upon assigned error. 

BPOLOTL (C' Brown fov appe l lan t .  
T .  B. Xazine ,y  for appellee.  

ADAIIS, J. Tlie note was siglietl by Reyiiolds as principal and b?- 
Parker as surety. Judgment was recovered against both parties anti 
the surety only appealed. The appellant excepted to the court's refusal 
to dismiss the action and to instructions given the jury, but he bases his 
appeal principally on sections embraced in Art. 7 of the Kcgotiable 111- 

struments Lam. C. S., 3091, et seq. Section 3060, provi les that  whert. 
the instrument is made payable at  a bank it is equivalent to an  order to 
the bank to pay the same for the account of the principal lebtor thereon. 
Reynolds had on deposit in the Stanly Bank and Trust  C'ompany funds 
sufficient to pay the note with interest at  the date of ma urity, and thc 
plaintiff failed to present the note at  that time for payment by the bank. 
The appellant's contention is  that  in legal effect the note was paid and 
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that  both parties mere discharged, there being an intimation that  thc 
plaintiff's failure to present the iiote for payment was itself a discharge. 

I n  .4Ticho7s v. P o o l ,  47 K. C., 23, the, note sued on was payable at 
the Branch Bank of the State of Xorth Carolina a t  Elizabeth City. The 
Court (Peamon, J.), said:  '(The maker of a note owes the debt without 
any conditions about it. Why slioultl the creditor agree to abridge his 
rights and liave a contiition precetleiit imposed on hiin, by force of which 
he ~vi l l  lose the entire debt if hc fails to demand i t  at :I particular timcl 
ant1 place 1 Gpon nliat ground could a debtor ask or a creditor suhmit to 
liave any such restriction? I f  F U C ~  is  the i n t e ~ ~ t i o n  of tlic parties, it 
ought to be expressed in unequivocal ~vords, as "I promise to pay, etc.. 
p ro~ idcd ,  or 1111011 eonditioil, or if this note is presented for paylilcnt at 
the barilr in Eliznbetll City on the day it falls due"; because thc rela- 
tion of creditor and debtor forbids tlie idea that the garties intend 
to m:& a condition precedent whereby the debt nil1 be lost unless de- 
n~anded at a given time and place; consequently, a colistructioii b! 

hich thc words 'payable at, etc.,' arc by implicatioil mntlc to ha\-e tliib 
cffect, and are con7 crtecl into a condition precedent, is against the rcasoii 
of the tllii~g." The Court declared the effect to  be that the creditor did 
not lose his debt by failing to apply for it a t  the precise time and plaw 
but might afternards bring euit, and that the debtor iniglit defeat thc 
action by bringing illto court the money he liad tl(1po-itrtl or if it ~v:rc 
lost by failure of the b a n l ~  he niight put the loss 011 the creditor lmauuc 
of his laclics ill failing to present the note for paymelit. This case ~vab 
decided on principles of the conlmon law, but the Segotiable Iustru- 
ments Law contnitrs ail :wCordant section (C. S., 3051)) to tllc effeci 
that  prescntr~ieiit for payment is not necessary in order to charge t11(. 
person primarily liable on the instrunlent. The person primarily liabltfi 
on an  ir~strumcnt is the person who, by the terms of the instrumel~t, i> 
absolutely required to pay the same, all other parties being secondarily 
liable. C. S.. 2977. 

Suretyship is at1 undertaking to answer for the debt of another, by 
which the surety becoriies bound as  an original dcbtor i~ bound, and 
is therefore a primary obligation to see that the debt is paid;  ant1 as thc~ 
Court has said in Rvzisc v. I l 'oof~ic,  140 1\'. C., 557, "-1 surety come. 
squarely withill the definition of a person ~vhose liability is prinlary, fol 
lle is, by the terms of the Negotiable Iiistruiiients Law, absolutely re- 
quired to make payment. I t  is, therefore, manifest that  the p l a i l~ t i f f ' ~  
failure to have the note a t  the bank a t  the date of its maturi ty did not 
tiischarge the debt." 

The appellant intiiimtes that  by r i r tue  of the sectiori 3069, the sub- 
stance of which we have stated, it  was tlie absolute duty of the bank 
to apply the deposit made by Reynolds to the payment of the iiote, but 
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this auestion is academic for the reason that  the notc was not taken or 
sent to the bank a t  the date of maturity. The question is whether the 
mere deposit of the money was a p a y m c ~ ~ t  which relimed the appellant 
of liability. 

I n  Peaslee v. Dizon, 172 N. C., 411, the record s h o w  that  the note 
was payable a t  the Bank of Caswell. An employee of the l ~ a n k  presented 
the note to the defendant who was the maker and he wrote across the 
face of it the words, "charge my account. R. L. Dixoq." The bank 
accepted this paper and closed its doors before remitting the rnoney to 
the plaintiff. This was held to  constitute a payment on the note. The  
inaker of the note had expressly ordered the application. 

The relation between the several parties to  a note pay,tble a t  a bank 
i l l  which the maker has funds on deposit is set forth in United States 
.\'ational Bank  v. Shumal;, 172 l'ac. (MOIL), 324, i n  the following 
words: "The note i11 question was by its terms payable i t  the ~ r i d ~ e i  
Bank, and defeiidai~ts insist that, in failing to charge t h ~  note to their 
account whenever they had funds sufficient to meet it, the Bridger Bank 
was guilty of negligence which is imputable to plaintiff. Section 5936, 
Revised Code, provides: 'Where the instrument is made payable a t  a 
l~ank  i t  is equ i~a len t  to a n  order to the bank to pay the same for the 
account of the principal debtor thereon.' The author it it?^ which have 
cao~istrued this section of the Uniform Negotiable Instruments Law arc 
quite generally agreed that  i t  merely creates the bank the agent of the 
maker and does not authorize i t  to receive payment for the holder. 8 
('. J., 602;  3 R. C. L., 1289. The duty which the bank owes to the 
inaker arises from the relation of debtor and creditor, and not from 
tlie fact that  i t  is the agent of the holder." The bank was not under the 
facts of this case a n  agent of the plaintiff and as to th. plaintiff the 
:~ppellant was not discharged by the deposit of tlle funds. 

This, in our  opinion, is the correct position, tliougli we are not in- 
;~drer tent  to the suggestion, which has been severely criticiscd, that the 
maker of a not(, payablc a t  a bank dischargm liis duty hy lreeping his 
,~ccount good, as in Baldwin's h'nnX, v.  Smi th ,  115 S. Y., 76. 

The appellant coi~tclids that  as Ikyuolds had oil deposit in the bank 
~noug l i  money to pay the note his ability and readiness to pay it at 
maturity was equivalent to a tender of payment on liis part. I11 C. S., 
3051, there is a clause to this effect: but section 3103 restricts "a valid 
teiider of payment by a prior party" to the discharge of persons second- 
arily liable, as ei~dorsers. A surety, we Iiarc. said, is p i in~a r i ly  liablc 
: I I I ~  is not released by tlie tender. 

The  result is that  exceptions nine, ten, and eleven which embrace the 
btatement of a contention, must be overruled. Tliere was technical error. 
l~owever, in thc instructions given in  reference to the fifth issue- 
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whether  Reynolds authorized the  hailk to p a y  t h e  note out of funds  ill 
the  bank to his  credit. T h e  tenor of the instruction is tha t  a specinl 
order  verbal o r  written, made  by Reynolds a f te r  the  execution of thc  
note was essential t o  authorize t h e  bank to m a k e  payment. T h e  notc 
itself, t h e  execution of which was admitted, as shown by the first issue, 
was "ail order  t o  the bank" to pay  t h e  note, a n d  t h e  fifth issue should 
h a r e  beeu a11sw~red i n  the  a f i r r n a t i w  as  mat te r  of law, or more properly 
should not h a r e  becn submitted to t h e  jury. T h e  e r ror  fo r  th i s  reason 
was harmless. Moreover t h e  note was not presented f o r  payment  arid :I 

special order by the  maker  mould ]lot h a r e  canceled the  debt. Judgment  
ilffirmed. 

JOS .  W. GRIER v. MARK WELDOX. 

(Filed 10 January, 1934.) 

1. Trial  P *Form and sufficiency of issues. 
Issues submitted to the jury a re  sufficient if they arise ul~on the plead- 

ings and present to the jury all essential or determinative facts in con- 
troversy, the issues being largely in the discretion of the court, and 
where they a r e  not prejudicial and do not affect a substantial right an 
esception thereto xi11 not ordinarily be sustained. 

2. Chattel Mortgages A c-M'liere paper is i n  effect a chattel mortgagc 
i t  will be s o  construed regardless of its form. 

A p a ~ r w r i t i n g ,  whatever i ts  form, will be construed a s  a mortgage if 
by proper interpretation the intent is made to appear that i t  is to secure 
the payment of a debt in a certain amount and creates a lien upon 
sufficiently described prolrerty, the lieu to be discharged upon payment 
of the debt aecorcling to its terms. 

3. Chattel Mortgages D -Where mortgagor retains possession under  
implied agreement, mortgagee niay not t a k e  possession until  default. 

Where a farmer buys a mule and gives the seller a chattel mortgage to 
secure the balance of the purcliase price and thereafter uses the mule 
in the cultivation of his crops, there is a t  least an implied agreement that 
the mortgagor should have possession of the mule, and where upon the 
debt falling due, the ~ k ~ r t i e s  agree upon an extension of time for payment 
until after the harvesting of the nest fall crop, the debt is  not due until 
the expiration of tile extension agreement, and where the mortgagee takes 
possession by claim and delivery prior to the expiration of the extension 
agreement, his possession is wrongful, and the mortgagor may recover 
the difference between the value of the mule a t  the time of such seizure 
and the unpaid balance of the purchase price. The suEciency of con- 
sideration for the extension agreement is not presented in this case, but 
semble there was sufficient consideration. 
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4. Same--Mortgagee is entitled to immediate possession unless there is 
express or implied agreement by parties to the contrary. 

Under the common law, which prevails in North Carolina, a chattel 
mortgage passes the legal title to the prrperty pledged t >  the mortgagee, 
defeasible by the subsequent performance of its conditions, and the mort- 
qngee is entitled to immediate possession of the property unless there is an 
express or implied agreement by tlie parties to the contrary. 

APPEAL by plaintiff from Hill, Special Judge, and 2 jury, at May 
Special Term, 1033, of ~IECKLESBURO. NO error. 

This was a civil action brought by plaintiff to recover $94.34, balance 
clue 011 notr agnil~st  defendant and the ancillary proceedi 3g taken out of 
vlaim and de1ivel.p for the pos~essinn of a mule, tlie  not^ being secured 
In- a lien on thr  mule. 

The following is a copy of tlie i~ is t runmlt  sued on :  "ii;130.00-Char- 
lottc, K. C., 11 March, 1031. One day after date I 1)romise to pay 
Jos, W. Grier 01. order one hundred and thir ty dollars, value received, 
with interest from date a t  tlie rate of six per cent pel annum. This 
~ ~ o t c  is given for one yellow bay colored mare mule about 10 years old 
1)ouglit from Jos. W. Grier and I hereby agree that  said bay mare mule 
is a i d  sliall remain the property of the saicl Jos. W. Chier until this 
note is paid in  full,  And if I fail to pay said debt and the interest 
accordii~g to said note, then they may sell said properly, or so much 
tlicreof as may be necessary, by public auction a t  the county courtliouse 
(loor, for  cash, first giving twenty (20) days notice of time, place, aiid 
rcrms of said sale at the county c~ourtliouse door and t wee (3 )  other 
lmblic places in the county and apply the proceeds of s . ~ h  sale to the 
~liscliarge of said debt, and iiitercst on same, and pay m y  surplus to 
me. Witness my  hand and seal. X a r k  Weldon   seal:^ S his mark. 
Witness C. J. Lee." 

The  plai~itiff allcged the balance owing on saicl note and mortgage to 
I)c $91.34, and contended that  said amount was due and unpaid. The  
~lefeudant dciiied the plaintiff's allegation, and alleged the balance owing 
0 1 1  said note and mortgage was $64.00, and further alleged that  he had 
all agreement with the plaintiff before he pitched his crop in 1932 that  
the plaintiff \vould carry said $64.00 until the fall of 1E132, and in his 
further answer and defense prayed for relief against the loss of the 
lnule by way of injunction, and set u p  a counterclaim for  damages to his 
c ~ o p .  Tlie defendant a t  the time of the tr ial  abandoned his counterclaim 
for (lamages to crop for that injunctive relief was denied, and the mule 
lind been disposed of, and only asked for recovery of the difference be- 
tween what was owing on the note and the d u e  of the mule as of the 
tlate of the seizure. 
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The judgment on the verdict is as follows: 
"This cause coming on to be heard and being heard before his Honor, 

F. S. Hill, judge presiding, and n jury, a t  the May Special Term, of 
Superior Court of Mecklenburg County, 1933, and the issues submitted 
to the jury haviiig been answered as follows: 

1. I n  what snnr, if any, is the defendant indebted to the plaintiff by 
rcLason of the note sued on?  Answer: $64.00 

2. Was said note secured by chattel mortgage, as alleged in the com- 
plaint ? Answer : Yes. 

3. Did the plaintiff contract and agree with the defendant to cxtend 
the time for payment of said note until the fall of 1932, as alleged iri 
the answer ? _111s~wr : Yes. 

4. I s  the plaintiff the owner and entitled to possession of the niule 
taken in claim aud dd i l e ry  by him in this action, as alleged? Answer: 
No. 

5. What was the reasonable market ~ a l u e  of said mule at  the time 
*ame was turned ol-er to the plaintiff by the sheriff under writ of claim 
i t t d  delivery herein? Answer : $150.00. 

I t  is now, therefore, ordered, adjudged and decreed by the court that 
the defendant recorer of the plaintiff the sum of $81.46, the difference 
owed by the defenrlnnt in the first issue with interest from 14 March, 
1931, to the date of seizure on 20 May, 1932, and the value of the mule 
found by tlie jury at  the time of delivery by the sheriff under writ of 
claim and delivery, as found in the fifth issue, said $81.46 to bear 
interest from 20 May, 1932, until paid. I t  is further ordered by the 
caourt that  the plaintiff pay the cost of this action to be taken by the 
c.lcrli." 

The plaintiff niadc iiunlerous exceptions and assignments of error and 
appealed to the Supreme Court. The necessary ones and pertinent facts 
will be considered in the opinion. 

F'red C.  l i u n t e r  for p la in t i f .  
A. A. Tarltom for defend,&. 

CLARKSOX, J. The plaintiff objected and assigned error to the sub- 
mission of tlie issues and tendered other issues. We think that the issues 
:IS submitted arise on the pleadings and present to the jury inquiries 
as to all the essential matters or deterininati~e facts in  dispute. 

I n  Z o o p e r  v. Tmst C'o., 190 S. C., 423 (428), speaking to the sub- 
ject, we find: "The test of the sufficiency of issues is, 'did the issues 
afford the parties opportunity to introduce all pertinent evidence and 
apply i t  fairly 1' T u t t l e  v. T u t t l e ,  146 N. C., 484; Deloaclze v. Deloache, 
189 N.  C., 394, 400; h'lliott v. Power Co., ante, 62. When issues meet 
the test they satisfy all the requirements of Rudasill  ?;. Falls, 92 N .  C., 
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222, and Gordon v. Collef f ,  104 N .  C., 381." Erslcin~ v. X o f o r  Co., 187 
N. C., 826 (831-2). 

Issues submitted arc largely in the discretion of the court below, antl 
if not prejudicial or affect a substantial right ordinarily an  exceptioi~ 
and assignment of error will not be sustained as in  the present case. 

"To constitute a mortgage, no particular words are ~ecessary 'If a 
security for money is intended, that security is a mortgage, though not 
having on i t s  face the form of a mortgage; it is the esstncc of a mort- 
gage that  i t  is a security.' Joues Chattel Mortgage, see. 24. McCoy v. 
Lmsiter, 95 N. C., 88, 92. While 'no particular form is necessary to 
constitute a mortgage,' Yet the words must clearly indict te the creation 
of a lien, specify the debt to secure ~vhich it is given, and upon the 
satisfaction of which the lien is to be discharged, and the property up011 
which i t  is to take effect.' 'The statement that the creditor is to have 
a lien, and that on default he may take possession and sell, . . . 
sufficiently discloses the intent.' Harris v. Jones, 83 N .  P., 318." Britl 
a. Harrell, 105 N. C., 10, 12. 

The court below charged "If you believe all the evidence and by i ts  
greater weight i t  mill be your duty to answer the second issue 'Yes.' " 
I n  this we can see no error. 

The defendant testified, in par t :  '(I owe Mr. Grier a baailce of $64.00 
on the mule. Before I $anted my crop last year I had an nnderstanding 
with Mr.  Grier as to how I would pay the balance. ,\fier I had paitl 
up  to Xovenlber $96.00, I told Mr.  Grier I had gathered all of my 
regetablcs and paid him all that I mas able to pay and I had come to 
see him to see if I couldn't make some arrangements with him to c a r q  
this $64.00 over for me, and if he wouldn't let me know so I could get 
some one to l if t  part  of the payments for me. H e  saitl 'I will carry Sou 
over. I wouldn't dare take the mule away from you as n i x  as you have 
taken care of him. I t  shows that  you respect him.' " 

On this aspect the court below gave the contentions of both parties, 
and charged the jury:  "Did the plaintiff, Joseph W. Chier, agree to 
extend the time for payment of the note, as defendant contends and 
alleges? Tha t  is a question of fact for you to determinl? from all thc 
evidence. The  burden is  upon the defendant to satisfy you from the evi- 
dence, and by i ts  greater weight, that there was such an  agreement, antl 
that  such an  agreement existed." There is no exception or assignment of 
error by plaintiff to the evidence or charge on this issue. I f  there was 
such an  agreement made, there is no contention that tliele was no con- 
sideration to support it. 

I n  Exunz v. Lynch, 188 N. C., 392 (395), i t  i s  said:  "Generally 
speaking, i t  may be said that the term 'consideration,' in the sense i t  is 
used in legal parlance, as affecting the enforceability of caontracts, con- 
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\ist either in some riglit, interest, gain, advantage, benefit or profit 
:wcruing to one party, usually the promisor, or some forbearance, detri- 
nient, prejudice, incolivcuienee, disadvantage, loss or responsibility, act, 
or service given, suffered, or undertaken by the promisee. Ins f i fu te  v. 
.lfebane, 165 X. C., 641. I t  is usually sufficient to define i t  as a benefit 
to the promisor, or a detriment to tlie promisee. Ckerokee Co. 7,. 

.lleroney, 173 9. C., 653; Finclly v. Ray, 30 N. C., 125; 6 R. C. L., 
6,54; 13 C. J., 311." 

The plaintiff excepts and assigns error to the following portions of the 
vliarge below, wl~irli we cannot sustain: "The court instructs you if you 
answer the third issue Yes, then i t  having admitted that  the mule was 
icized by plaintiff in this action in  May, 1932, that  under that state of 
facts plaintifi' \I ould have seized the property before the ind~bted~icss  
brcarne due, tlirn hc would not be the owner of the mule as of that date, 
or entitled to possession as of that date. . . . I f  the debt was due, 
a ~ i d  under the terms of the note offered in evidence, he would have a 
right to seize tlie property, but if the debt u a s  not due until sometinie 
;~ f t e r  that, and the property still in the possession of the defendant, then 
plaintiff would not bc entitled to possession of the property in May, 
1932." 

Jones Chattel Xortgagcs and Conditional Sales, Vol. 2 (6th ed., 
1933), part see. 426, p. 175: "The riglit of possession of mortgaged 
vllattels vests in the mortgagee immediately upon the execution of the 
mortgage if there be no exlwess or implied stipulation i n  it t o  the 
tonfrary, whether the mortgage debt be due and payable or not." 
i Italics ours.) 

"In North Carolina and many other states the common law prevails, 
;~ncl the mortgagc deed passes the legal title a t  once, defeasible by the 
.ubsequent perforiiiance of its condition. The title then draws the right 
of possessioir, and the mortgagee may enter into possession of the prop- 
carty a t  once or at  any time unless restrained by express provision o~ 
necessary implication, which does not appear in  the cases before us. 1 
Jones Mortgages, sec. 58." Hinson v. Smith, 118 N .  C., 503, 505. The 
right of possession of mortgaged cliattels vests i11 the mortgagee imme- 
diately upon the execution of the mortgage, if there is n o  express or 
implied stipulation in it to the contrary, whether the mortgage debt be 
due and payable or not. . . . The right of possession follows the 
right of property. Hinson v. Smith, supra. 

I n  the present case we think the evidence was to the effect that  if 
there was not an  express, there was a t  least an  implied stipulation that 
the mortgagor should have possessioii of the "yellow bay colored mare 
mule," to make his crop and keep possession of the mule until the fall 
of 1932. The jury so found on the third issue. Harris v. R. R., 190 
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N. C., 480 (483). We do not think Jackson v. Hall, 84 .\'. C., 489, or 
8. v. St imeff ,  203 N. C., 829, applicable. See Narron v. Chevrolet Co., 
ante, 307. 

The esception and assignment of error as to the cllargca 1111 the greater 
weight of the evidence cannot be sustained--it is  too technical. Thc 
able judge in the court below tried the case with care and in accordan(-(' 
with the lam in this jurisdictio~l. Fo r  the rmsons given, in th(, judgmc~it 
of the court below, we find 

S o  error. 

J .  ;\I. LOGAN, RECEIVER OF FIRST XATIOSAL BAKK O F  CHARLOTTE, 
X. C., AXD JOHK I). SHAW, TRUSTEE, Y. $1. C. GRIFFI'CH ASD WIFE. 
FRANCES GRIFFITH; THAD 11. TATIG, A X D  F. 0 .  CLARKSOX. 
TRUSTEE. 

(Filed 10 January, 1934.) 

1. Taxation H k 8 .  C. Code, 8028, provides exclusive wmecly of in- 
dividual on tax certificate and limitation therein presyribed applieb. 

N. C. Code of 1031, sec. 8025, provides an exclusive remcdy of an indi- 
vidual 9n a tax sale certificate, and the limitation therein prescribed 
for bringing action thereon applies, and nu individual bringing action 
based on a tax sale certificate may not avail himself of the fact that 
no limitation is prescribed in C. S., 7990, by alleging that the tax certifi- 
cate was assigned him by tlie county and thnt the nc t in~~ was brought 
under section 7990. 

2. Same: Limitation of Actions E c- 
Limitation on foreclosnre of tax snlc certificate cannot be taken ntl- 

vantage of by demurrer. C. S., 408. 

CIVIL ACTIOS, bcfore Cowper, Spec i d  Judge, a t  January 'l'errn, 1!)3:\. 
of MECKLEKBURG. 

I t  was alleged that  Mr. L. W. Humphrey returned for taxation his 
land in Mecklenburg County for tlie year 1928, and that having failed 
to pay the taxes the land s a s  duly sold in  June,  192'9, :lt which salr 
Mecklenburg County became the highest bidder a t  said sale for the 
amount of taxes and penalties then due by the said 1,. If'. Humphrey 
for his 1928 taxes in  the sum of $440.27. That  thereafter on 13  No- 
vember, 1930, the Fi rs t  National Bank paid to the county of Mecklen- 
burg the sun1 of $507.78, and in consideration therefor the county of 
Mecklenburg duly assigned the tax sale certificate describing the tract of 
land to John  D. Shaw, trustee for the First  National B:mk of Char- 
lotte, N. C., and the "said First  Kational Bank thereby acquired thtl 
lien of the county of Mecklenburg for 1928 taxes of L. W. Humphrey." 
I t  was further alleged that  subsequently E. C. Griffith bought the land 
subject to taxes due or which might be a lien thereon, and that  on 23 
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September, 1923, Griffitli and  ~ v i f r  borrowed f rom liis codefendaut, 
T h a d  L. Ta tc ,  tllc sum of $5,3.50, and  a s  security executed m d  delivered 
to tlie tlefendmlt, F. 0. Clarkzo~r,  truqtec, a tlcetl of t rust  up011 tlir, 
property. I t  is  fu r ther  allcgetl tha t  the  amount  of saitl taxcs ('is a lien 
up011 the real  estate liereinafter deqcribed. l ia \ ing prrcctlence over thc 
tlcetl of t rus t  of F. 0. C'larkson, tmstct,." Tli(2 txvclftll allcgntion of 
tlie c o m p l a i ~ t  is  substantially as  f o l l o ~ \ e  : "'l'lint thi.; uption i.: 1)~ougli t  
under  tlw i)rovisiol~s of section 7990 of t h e  Consoliclatetl Statntcs  of 
Sort11 C'aroliiln, i n  tllc na ture  of all action to fo r (~1ose  a 111ortgage f o r  
the purpose of foreclosing tlie licn of tlic saitl t a so i  npon  the r('a1 estate 
llereiiibrfore dtwribecl, : m l  tha t  the plaintiffs :Ire il~fornletl  a i d  I)clic\c 
tha t  the  tlefeiitlantu IicrcG~ a r c  al l  parties l l av i l~g  m y  interest ill . ; r i t l  

ntes, fo r  tllc ~ r p l ~ o i ~ ~ t r ~ ~ c ~ n t  of a cornrrlissiun of the court  to sell the rm1 
estate hereinbefore tlcscrlbed f o r  the payinent of said t a x  lien, fo r  tl~c, 
caosts of this  ac t io i~ ,  a d  f o r  such 0 t h  :111d f u r t l i ~ r  relief as  the plailltiff- 

as f o l l o ~ s :  1. "It appears upon t h e  face of saitl coniplaint thxt  tlro 
c4uuhc of nctioll therein set fort11 is  b:lsetl u1jo11 the provisioi~s of sectiol~ 
7990 of the C'ollsolidated S ta tu tes  of N o r t h  Carolina, being all actin11 
to forec.losc1 a lien for  taxes ill tlie na ture  of a n  action to foreclose ;I 

niortgage, n l l ~ i i  a s  a mat te r  of fac t  the r e r ~ ~ c t l y  sought to be enforced 
under  said section is 110 l o ~ l g e r  available to  plaintiffs, said relncdy h a \  - 
iug been either repealed or mergctl into the  reilletly to foreclose ta\  
sale certificate, a s  set fo r th  ill S o r t h  C a r o l i l ~ a  Code of 1931, set?iol~ 
8028, e t  s q . "  

2. "Tha t  sect iol~ 8028 of the Sort11 Caroliil:~ Code of 1031, no\\ 
t~oiistitutes the sole riglit and otlly rcillcdy f o r  foreclosillg a t ax  salt1 
certificate, a i d  t h a t  i t  appears  upon the face of the coniplaint t h a t  tllc 
t ime h a d  expired upon the date  of t h e  cornmence~nent of this  action f o r  
the br inging of s:lid su i t  nccordiiig to the  p r o v i s i o ~ ~ s  of said sect iol~ 
SOd8," etc. 

3. "Tliat C. S., 7990, reserved a remedy for  gover i i~ne l~ ta l  subdivisio~~:, 
and riot f o r  individuals." 

T h e  t r i a l  judge sustained tlic demurrer  ant1 the  plaiutifis :rppeal(vl. 
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BROGDEK, J. Can tlie owner of a tax sale certificate maintain an 
action of foreclosure after thc lapse of eighteeli months from the date 
of the certificate? 

The applicable statutcs create a lien for purchasers at  tax sales, and 
also prescribe the procedure for el~forcing said lien. "Ii'oreclosure" is 
tlie process prorided for turning the lien into money. Whether sucli 
licw be a plain lien arising from the bare purchase at the sale or pay- 
~ileiit of taxes or such as may be evicleliced by a ceriificate of sale 
cwcuted by the proper officers, the sorereign may proceed under C. S., 
7000, to foreclose the lien, i n  ~rl i ich event no statute of limitations is 
applicable. But  eren if tlie sorereign elects or chooses to foreclose the 
sale certificate, C. S., 8037, sets tlie time clock on eighteen months from 
tlic date of the certificate, and after the lapse of that period, the remedy 
is ineffectirc. S e w  l i u ~ ~ o v c ~  ( ' o w l f y  c.  Whifeman, 190 7; .  C., 332, 129 
S. E., 808; Shnle Produc ts  ( ' 0 .  v. C'cmcnt Co., 200 N. C'., 226, 156 
8. E., 777; T\'dkes Couniy  1 , .  kf70wsfrr ,  204 x. C., 163. 

I t  appears from thc complaint that tlie First  National Bank of Char- 
lotte purchased the tax sale certificatc from the county of Mecklenburg, 
and that thereafter tlic bank failed aud the plaintiff as receirer thereof 
instituted an action to sell tlic land of the defendant upon the theory 
that the  tax sale certificate co~istituted a prior lien up011 the premises. 
I11 paragraph t w h e  of tlie complaint the plaintiff declares that the 
t~ction is brought ill nccordalice with C. S., 7990, but in paragraph eight 
i t  i s  alleged that tlie plaintiff bank duly took an  assignment of a tax 
.:11c certificate for tlie property "and the First  National Bank thereby 
t~cyuired tlic lien of the comity of Mecklenburg for 192s taxes of L. W. 
ltumphrey upon the real estate." Consequently, interprlzting the com- 
1)laint as a whole, i t  appears that the tax sale certificate is in fact the 
Iuisis of the cause of action. The North Carolina Code, 1931, section 
8028, declares in  plain English that  a holder of a tax gale certificate 
%hall hare  the right of foreclosure of said certificate of sale by civil 
action, and this shall co~istitute the sole right and only r2medy to fore- 
close the same." 

I t  appears from the complaint that the sale was made in June, 1929, 
:1nd that the plaintiffs acquired the certificate in November, 1930, and 
that the action was brought on 28 January,  1932. Hence, the  sole 
i~1medy available to plaintiff upon his certificate was barred a t  the 
time the action was instituted. 

Notwithstanding, tlic judgment must be reversed, b c c a ~ s e  the defend- 
:111t cannot take advantage of the bar of the statute of limitations by cle- 
~ ~ i u r r e r .  C. S., 405. 

Reversed. 
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G .  L. EFIRI) v. J. B. LITTLE A X D  HI? WIFE, RUTH B. LITTLE, J. A.  
LITTLE, FLOYD C. TEETER, H. C. TURNER, AXD D. I,. CROWELL. 

(Filed 10 January, 1934.) 

1. Bills a n d  Notes E a-Substitution of endorser is mater ial  alteration 
releasing endorsers not consenting thereto. 

Where the payee of a negotiable instrument acquires i t  with certain 
endorsers thereon and subsequently s t r i k ~ s  out the name of oiie endorser 
and another signs as  endorser in lieu of the eiidorser whose name was 
stricken out, the change is a material one and will release the endorsers 
who had not consented to the substitution, but xi11 not release those 
endorsers whose consent had been procured. C'. S., 310G, 3107. 

2. Same--Altcration by substitution of endorsers does not  i ~ l e a s c  sub- 
st i tuted endorser in absence of rnis~epresentation. 

Where an endorser a s  originally apl~eariil;. on a negotiable note 11ab 
his ilanie stricken from the instrument by the payee and another person 
signs in substitution f o r  Iiim, the liability of the substituted endorser 
to the payee remnii~r n c  a general endolwr, unaffected by the cancella- 
tion and substitutioii, C.  S., 3047, when his signature is not obtained bj 
misrepresentation that  the other endorsers had consented to the substitu 
tion and remained bountl b j  the ii~struinent. 

, l r r h a ~  by defendants, J. Ai. Little, a i ~ t l  D. 1,. Crowell, f r o m  Ilartltttcl. 
.I., a t  M a y  Term,  1933, of STAXLY. N o  error .  

T h i s  i s  ail action to recover on a iiote fo r  $1,000, which is  payable to 
t l ~ c  order of the  plaintiff. T h e  note was executed by  the  defeildsuits. 
J. B. Little,  a n d  his  wife, R u t h  B. Little,  as  makcrs, a n d  by  the  dc.- 
fendants, J. Ll. Little, Floyd C. Teeter,  H. C. T u r n e r  and  D. L. Crowell, 
a s  endorsers. I t  was dated 14 February ,  1928, a n d  v a s  d u e  on 14 
February ,  1929. Interest  was pa id  on thc  note u p  to and  including 
14 February,  1931. 

A t  t h e  da te  of i t s  del i rery to  tlit? p l a i ~ ~ t i f f ,  the  note sued on was cn- 
clorsed by  the  defendants, J. ,I. Little,  F loyd  C.  Teeter,  and  H. ('. 

Turner ,  a n d  also by C. I. Moose. Subsequent to  i ts  delivery, and  whilcb 
h e  was the holder of the  note, t h e  plaintiff canceled therefrom the  nanw 
of C. I. Moose, a s  a n  endorser. , l f ter  such cancellatioi~, the  defendant. 
D. I;. Crowell, wrote  his  n a m e  on the back of t h e  note, as  a n  endorser. 
T h i s  mas done f o r  the purpose of subst i tut ing D. L. Crowell as a n  en- 
dorser of the  note f o r  C. I. Moose. I t  was alleged i n  the complaint 
t h a t  the  cancellation a n d  substitution was m a d e  with the  consent of all  
the part ies  to  t h e  note. 

Issues submitted t o  t h e  ju ry  were answered as  follows: 
"1. D i d  t h e  defendants, J. B. Lit t le  a n d  h i s  wife, R u t h  B. Littlc~, 

execute t h e  note sued on as  alleged i n  the  compla in t?  Answer:  Yes. 
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2. Did the defendants, J. A. Little, Floyd C. Teeter and H. C. Turner 
and C. I. Moose endorse said note as alleged in the complr~int ? Answer : 
Yes. 

3. Was the substitutioii of the uame of the defendant, D. L. Crowell, 
for the name of C. I. Moose made with the knowledge and consent of 
the defendant, J. A. Little, as alleged in  the complaint? Answer: Yes. 

4. Was the substitution of the name of the defendant, .D. L. Crowell, 
for the name of C. I. Moose made with the knowledge and consent of 
H. C. Turner as alleged in the complaint? Answer: No. 

6. Was the substitution of the name of the defendant, D. L. Crowell, 
for the name of C. I. Moose made with the knowledge and consent of - 
tlle defendant, Floyd C. Teeter, as alleged in the complaint! Answer: 
AT0. 

6. Did tlle defendaut, 1). L. Crowell, sign said note in lieu of C. I. 
Moose after the name of C. I. Moose had been scratch~d out by tlie 
plaintiff as alleged in the complaint ? ihswer  : Yes. 

7. Was the defendant, D. L. Crowell, induced to sign said note as 
csl~dorser in lieu of C. I. Moose, by representations made to him by the 
plaintiff that the substitutioii of D. L. Crowell as an endorser in lieu 
of C. I. Moose would be satisfactory to the other endoi-sers thereon? 
-1nswer: No. 

8. What amount is now due and uupaid on said note4 Answer: 
$1,000, less double the amount of usurious interest found by the jury 
in answer to the 10th issue, to wit:  $72.00; and less $4.03, credited oil 
tlie note on 30 July, 1931, as part of the $40.00 credit appearing on the 
note. 

9. Did tlie plaintifl' take, receive, and reserve a greatm rate of in- 
torest thau six per cent per annum on the $1,000 note ~ , e t  out in the 
vomplaint as alleged in tlle ausyer? Yes. 

10. What amount, if auy, has the defendant, J. B. Little, paid by 
way of usurious interest to the plaintiff on said note? Answer: $36.00." 

From judgment that plaintiff recover nothing of the defendants, 
Floyd C. Teeter and H. C. Turner, and that he recover of the defend- 
ants, J. B. Little and his wife, Ruth B. Little, J. A. Little and D. L. 
Crowell, jointly and severally, the sum of $924.00, with interest from 
the date of the judgment, and the costs of the action, the defendants, 
J. A. Little and D. L. Crowell, appealed to the Supreme Court. 

M o r t o n  & Smith for plaintiff. 
0. J .  Sikm and A .  C.  I I u n c y c u f  f for defendants .  

CONNOR, J. The cancellation by the plaintiff of the name of C. I. 
Moose as an endorser on the note held by him, and sued on in this ac- 
tion, was a material alteration, and rendered the note void as to all 
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parties thereto, except sucli as  consented to the cancellation. C. S., 3106 
;111d C. S., 3107. Dal1i.s v. Colenzan, 29 N. C., 426. 

The defendants, Floyd C. Teeter antl 11. C. Turner, did not consent 
to the cancellation or to the substitution of the name of thc dcft~nd:~l~t .  
D. L. Crowell, as a11 endorser for the tlanw of C. I. Moose. F o r  thi* 
reason, the note is void as to these defendants, antl there i s  no error 
in the judgment that plaintiff recoyer n o t l l i ~ r ~  of the clrfcndants. Floycl 
C. Teeter and H. C. Turner.  

The  defendant, J .  ,I. Little, nlio was all eirdorser of tllc note iit t l ~ t ~  
date of i ts  delivery to the plaintiff, consented to the cancellatiolr, : I I I ~ ~ '  

to the substitution of the name of the dc fc~~dmi t ,  I). 1'. Cronc'll as :III 
endorser for the name of C. I. Moose, who was an original endorser. 
F o r  this reason, he was not released from his liability on the note as all 
endorser by the cancellatiol~ antl substitution. The  note was not rrndcrcil 
yoid as to this defendant by the alteration, altl~ougll material. Thew 
is no error in tlic judgment that plaintiff iwover of the dcfentl:mt, 
J .  -1. Little, the amount foulid by the jlu-y to 1w tluc olr the ~ ~ o t c .  .I- 
to him, the judgment i s  affirmed. 

The tlefcnclant, D. 1,. Crowell, \vrottx his name oil tlrc. 1):wk of t l ~ ~  
note, as ail cntlorser, after tllc name of C. I. Jfoosc hat1 1)ccw scratc.lletl 
out by the p l a i~~ t i f f .  H e  was not induced to do so by rcprcscwtation.; 
lnade to him by thc plaintiff that  the cancellation and substitution was 
satisfactory to the otlier endorsers, as lie alleged in his a ~ ~ s ~ v c r .  Hi4 
liability as  an endorser was not affcctecl by the cancrllatioi~. I-Ic bccnnic~ 
liable on the note :IS a general cndorsel., C. S., 3047, and r ~ w ~ : ~ i i i ~ e l  linblr 
as sucli. There is no error in the judgment that plailltifl' rccover elf r l r c s  
defendant, I). 1,. Crowll ,  the anioulit found by tht> jury to h o  iiutl O M  r l u  
note. As to llim the j u d g u ~ e ~ ~ t  is affirinctl. 

The issues submitted to the jury arc rniwtl by thc plt~ntli~lg.. 'Tile 
answers to these issucs support the jutlgmcl~t, n l ~ i c h  is t l l tw4ol~> nffi~mrcvl. 

No error. 

ANDREWS-COOPER I.UAIEElt C O h l l ' h S T  r .  B. JI. I-IAT\\;OliTll , \AD 131s 
WIFE, D E L P H I A  H A T W O R T H .  A S D  GURKEY T,OFT,IN .$m J. R .  
H A W K I N S .  

(Filed 10 J a ~ l n n r y ,  1034.) 

Laborers' and Materialmen's Licns B c: Payment C a---Owner must prow 
payment prior to notice, and delivery of cashier's check is not pay- 
ment. 

In an action by a ll~aterialnlan against th(. owner of property to enforce 
his lien acquired according to statutory provisions, the burden is on the 
owner to s h o ~  that 11e had paid tlic co~ltrnctor the full amount due on 
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the contract prior to the serving of tlie statutory noticrb on the owner 
and tlic filing of the lien when this defense is relied on by the owner, and 
where tlle only evidence of payment is that the owi~er delivered a 
cashier's clieclr to the contractor for the amo~mt of tlie cor tractor's claim, 
tlie materialman is entitled to a directed verdict on the issue as to pay- 
ment of tlie contractor, tlie delivery and acceptance of the cashier's check 
k ing  only conditioiial 1)ayment in the absencc of an agreement by the 
parties that it slioultl constitute payment. 

APPEAL by plaintiff from Sinh', .J., at  September T mil, 1933, of 
C ~ L F O R D .  Rerersed. 

This action was begutr a l~t l  tried in the niul~icipal court of High 
Point. 

The  plail~tiff, a corporation organized under the laws of this State, 
is engaged in the business of manufacturing and selling, at retail, 
lumber and building materials, in tlie city of High Point, N. C. 

Duriilg tlie fall of 1031, the plaintiff sold and delirc ned to the de- 
fendants, Gurney Loflin a d  J. R. Hawkins, lumber a i ~ d  building ina- 
terials u-liich were used by the said dcfendaiits i n  the construction of a 
liouse on l a l ~ d s  in Daritlson County, North Clnrolina, n.liicli are owned 
by the defendailts, B. 31. 13aywortli and his wife, Drlphia Hayworth. 
The constructiol~ of tlic said liouse was completed, according to the con- 
tract entered iiito by and be tmen  tlie defeiidants, on or abcut 1 January ,  
1932. On 5 January ,  1032, the defendants, B. M. Hayworth and his 
wife, Delphia Haywortli, were indebted to their codefendants in the 
sum of $1,000, the said sum bciiig tlie balaiice clue on the contract for 
the construction of said liouse, and tlie defendants, Gurney Loflin and 
J. R. Hawkins were indebted to the plaintiff in the sum of $1,000, the 
said suin being the anlount due for lumber and building materials used 
by said defendants in the construction of said liouse for their co- 
tlefendants. 

O n  25 February, 1932, tlie plaiutiff serretl a noticc, in writing, oil 
the defendants, U. N. Hayworth and his wife, Delphia Hayworth, that  
plaintiff claimed a lien 011 tlle liouse constructed for said defeiidants by 
their codefendants i n  the sum of $1,000, and attached o said notice 
a n  itemized statement of the lumber and building materials which the 
plaintiff had sold and delivered to the defendants, Gurney Loflin and 
J. R. Hawkins, and which had been used by said defendants in the 
construction of said house. 

On 26 February, l0S2, the plaintifl' filed in the office of the clerk 
of the Superior Court of Davidson County a lien on the said house 
and on the lands on which the said house is located, fcr  the sum of 
$1,000. 

This  action was begun on 4 Bpril, 1932, to recorcr of the defendants 
the sum of $1,000, with interest on said sum from 1 January,  1932, and 
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to enforce plail~tiff's statutory lip11 011 tlic lionsc : L I I ~  lot d e s c r i h l  ill 
the complaint. 

The  defendant%, B. 11. H a y n o r t l ~  : L I I ~  his l v i f ~ ,  l k l p h i : ~  ~ I : I ~ \ \ o I ' ~ ~ I .  
in their answer, adnlitted that  they werc indcbtcil to tlicir cotlrfc~~tlai~t*.  
Gurney Loflin and J .  R. Hawkins, on 5 January ,  1932, in tlic sun1 of 
$1,000, as alleged in the complaint. They allcgcd, l iowe~ er. t11:~t tlich~ 
had paid saitl sum to the said defcntlants on saicl day, arid for that  ~ P : I S O I I  

were not indebted to them or to thc plailitiff at tlic cl:ttc of t h ~  (.OIII- 

~nencement of this artion. 
The  issues raised hg- tllr plcadiiigs ;11rt1 slll)i~litt(~d to  tlit' j111'> \L t I T  

answered as follows : 
"1. Did the defendant, l3. 31. Haywortll, entcr illto LI polltract \ \ l t l ~  

the defendants, Gur i~cy  Loflin and J. R. Hawkins, to build a 11ousc. :I. 

alleged in the complaint ? h s w e r  : Yes. 
2. Did the defendant, Delpllia Hay~vorth,  \ \ i f(% of 13. 11. l l : iyi \ort l~,  

c,oliscnt to  a i d  ratify said contract ? Ans~ver : 
3. What  amount v a s  remaining due and ul~pait l  on halt1 c o l ~ t r x t  O I I  

5 January, 19322 L h w e r :  $1,000, nit11 interest from 1 January,  1932. 
4. Was  the cashier's check offered in evidcnw paynlc~lt of wit1 hal- 

ance due undcr saicl contract? . \nsner:  Yes. 
5. I s  the p1:lintiff entitled to n lien on thc property dc.;criljctl i t 1  thc, 

c~omplaint for the balance due on said contract? .\i~sn(xr: 
Fronl judpnent that  plaintiff recoyer notliing of the tlefcntfarlts. 

B. M. Hayworth and his wife, Delphia Hap-o r t l i .  ant1 that saitl d(1- 
fendants recover of the plaintiff their costs incurred in this n e t i o ~ ~ ,  tlicm 
plaintiff appealed to thc Superior Court of Guilford County, ns.ig~lity 
errors in the trial. - i t  the Ilearing of thiq appoal, plai~itiff's a s ~ i g i ~ ~ r r c ~ ~ i t ~  
of error n crc ilot ~nstailicd. 

Frorn tlic juclgn~cl~t of thc S ~ ~ l ~ c r i o r  ('011rt ; ~ f l i r ~ ~ l ~ l ~ g  th(' ju(lp111( 111 t i t  

thc municipal comt of High l'oi~lt, t 1 1 ~  1)lniiltiff npl~cxlc~tl t o  tlit, SII- 
1)reme Court. 

CONKOH, J. 'I'lie ans\\c.r to  t l ~ c  4fl1 issuti sub~l~it tet l  to the jury ; i t  t l ~ '  
trial of this actiou in the municil)al court of Nigh Point is t l e t e r~ t~ ina~ i r t  
of thc right of the plaintiff to r c v x t ~  of thc tlcfe~~tlants, 13. XI. I l a > -  
worth and his wife, I>elphin H a y v o r t l ~ ,  011 tlic cauw of  chon allvgc~l 
ill tllc complaint. These tlef(w1:tnts a h i t  ill tlicir a u w e r  that t h q  
were indebted to  their coclefcntlants, Gur i~ey Loflin ant1 J. R. H a w k i ~ ~ s ,  
on 5 January,  1932, ill tlic sum of $1,000. They allege that tlicp paitl 
said sun1 on said tlaj. The burden n as on tlic wid  i lrfe~~tlnnts to qni- 
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tnin this defensc. 1 1 1  apt time, the plaintil? wquested tlic. t r ial  court 
to instruct the jury that if they believed tlic c~vide~ice p e r t i ~ ~ e n t  to the 
4th issuc, t h y  would al:s\ver tlic said issue, "Xo," and ~ w e p t e d  to thc 
refusal of the court to so instruct the jury. On its appeal to the Su- 
perior Coilrt, the plaintiff assigned as error the refusal of the tr ial  court 
to instruct tllc jury as requcstcd by it. This ncsignme~~t of error naq 
overruled by tllc Supcrior Court, and on its appeal to tliis Court, the 
plaintiff assigns same as crror. The  plnintiffs by this assignment of 
error presents to this Court i ts  contention that there was no evidence at 
the tr ial  ill the niunicipal court of H igh  Point, nl i irh iended to show 
that the dcfc~~tlants,  B. 31. I 1 : 1 ~ ~ o r t h  and liis wife, Delphia IIayworth, 
paid tlie amount due b,v them to their codcfc~ltlants, Gurriey Loflin and 
J. R. Hawliins, on 5 January,  1032, as the said defendants alleged. 
This contentioil is sustained. There was no evidence :lt tlie trial in 
the municipal court of H igh  Point  which tends to show that  at the 
time the ciefendants, B. 31. Hayworth and his wife, Delphia Haymortli, 
delivered the casllicr's check to tlieir codefendants, Gurney Lofliu and 
J. R. Hawkins, i t  was :~greetl by and between said defe~idai~ts  that the 
said cashier's clieek was delivered and accepted in full pa,p~rient and dis- 
ellarge of the amount then due by said defelldants to tlicii. codefendants. 
I t  is well settled that in tlie absence of sueh agreement, the delivery 
illid acceptnnce of tlie cashier's clieck was only a coliditional payment 
of the debt. South  v. LCisX, post, 655; Dewcy v. JIargor is, 195 n'. C., 
307, 142 S. E., 22;  I laywo? th  o. Ins. Co., 190 S. C., 757, 130 S. E., 612; 
Graham c. IT'amhouse, 189 S. C., 533, 127 S. E., 540; Bunk v. B a v o ~ ,  
159 X'. C., 303, 127 S. E., 3 ;  45 C. J., 617; 21 R .  C. L., 60. 

All the evidence sl iomd that  the defendants, Gurney Loflin and J. R. 
Hawkins, receired the cashicr's clieck at about 8 :30 p.m., on 5 January,  
1932, and caused the same to bc presented to tlie dr:~\vee bank for pay- 
ment on the morning of 6 January,  1032. I'ayment was then refused 
by said bank, and thereafter the cllccli n a s  tendered to the defendants, 
73. 11. Hayworth and his n ife, Delphia Hayworth, ~ v h o  declined to accept 
the same. There was no evidence tmding to  show that  l p o n  a further 
presentment of the check to the bank it xould have been paid. All 
the evidence was to tlie contrary. 

There was error i n  tllc refusal of the Supcrior Court to sustaiii plain- 
tiff's assignment of error based on i ts  exception to the refusal of the 
tr ial  court to instruct the j u r r  as requested by the plaiiitiff with respect 
to the 4th issue submitted to the jury. Fo r  this error t h ?  judgment of 
the Superior Court inust be a i d  is  

Reversed. 
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L O N N I E  BPRD r. TIDEWATER P O W E R  COMPANY. 

(FYled 10 January, 1934.) 

1. Evidence J -Unwritten part of contract not  required t o  be  i n  writing. 
may be showm by parol when not  i n  contradiction of written part.  

Parol evidence that the agent of a corporation for the purpose of selling 
its stock was expressly authorized and directed to tell proposed pus- 
chasers that if they vould buy stock the corporation would repurchase 
it  a t  any tiiue u ~ w n  the purchaser's demand a t  a certain price, and that  
plaintiff purchaser bought the stock upon this agreement, is held ad- 
missible in evidence although no such agreement \ \as  contained in the 
written stock suhscri~tion contract signed by the purchaser, i t  not being 
required that  a contract for the sale of stock should be in writing, C. S., 
11G4, and the parol part of the contract not being in contradiction of the 
\\ ritten terms. 

Z. Estoppel C a-Acceptance of clividends will n o t  estop purchaser from 
declaring on seller's contract to repurchase stock a t  Axed price. 

The purcha~er  of stock is not estopped from bringing action on the 
qeller's agreement to repurchase the stock a t  a fixed price upon demand 
by the purchaser by accepting di\idends thereon after demand upon the 
celler to 1'el)urchase in accordance I\ ith the terms of the agreement, the 
~~urcl laser  being wtitletl to the tlividencls so long as  he o n n s  the stock. 

A \ ~ ~ ~ ~ u ,  by tlrfendalit f r o m  Derin, J . ,  at  J h y  Terni,  1933, of BL~DEX.  
S o  error. 

r 7 I his  is a n  action to recol er of t h e  defendant the suln of $960.00, 
011 the  cause of action alleged i n  tlie complaint.  

I t  is alleged i n  the complaint t h a t  conten~poraneously nit11 the  pur -  
vliase by the  plaintiff f r o m  t h e  dcfentlarit of ten shares  of its preferred 
,tack, i n  December, 1930, t h e  defendant contracted and  agreed nit11 the  
plaintiff tha t  defendant would, a t  a n y  t ime when requrstcd to  do so by 
the  plailltiff, repurchase said shares  of stock f rom tlie plaintiff, a t  
$96.00 per  share. T h i s  allegation is denied i n  t h e  answer. 

I t  is  f u r t h e r  allegcd i n  the  complaint tha t  some t ime  dur ing  the 
*pr ing  of 1932, tlle plaintiff requested tlie defendant to  repurchase the  
w i d  share.: of stock f r o m  him, a n d  to p a y  therefor the sum of $960.00, 
and  tha t  tleferldant failcd, neglected and  refused to purchase said shares 
of stock f r o m  the  plaintiff. T h i s  allegation i s  admit ted i n  tlic ansner .  

The issues su lm~i t ted  to  the  jury a t  the  t r i a l  \!-ere a n s ~ ~ c r e d  as  follows : 
"1. I s  the plaintiff' entitled to  refund on the  1 0  sliares of the preferred 

,tack of the defendant corporation, upon surrender  of the certificate fo r  
\aid shares, a s  alleged i n  the  compla in t?  Answer : Yes. 

2 .  I s  the defendant indebted to the  plaintiff, and if so, i n  what  
amount  ? A n s ~ ~ e r  : $960.00." 
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From judgment that  plaintiff recover of thc defendant the sum of 
$960.00, with interest from 1 May, 1933, and thc costs of the action, 
tlie defendant appealed to the Supreme Court. 

Henry L. Williamson f o ~  plaintiff. 
I;. R. Varser, R. A. JlcInfyra and 0.  I;. Ifeizry f o r  tlq'e,~dant. 

Corvwon, J. The  plaintiff is a resident of Elizabethtcwn, in  Bladen 
County, North Carolina. H e  was during tlie month of December, 1930, 
and is now engaged in bnsiness in  Elizabethtown as a je~reler and mcr- 
chant. The defendant is a corporation organized under the laws of thiq 
State, with its principal place of business at  Wilmirgton, in  Ncv 
Hanover County, North Carolina. During thc, month of Decenlber. 
1930, T .  C. Connor was an  agent and employee of the defendant. 
such agent and employee, he had authority to sell shares of stock in tlica 
defendant corporation, and was directed by the defendant to solicit ~ u b -  
scriptions fo r  such shares of stock. 

On or about 8 December, 1930, the said 'r. C. Conncr solicited tht. 
plaintiff a t  his place of business in Elizabethtown, to purchase sharcs of 
the preferred stock of defendant at  $98.00 per share. A s  the result of 
such solicitation, the plaintiff subscribed for ten shares of said preferrml 
stock, and agreed to pay for said shares the sum of $980.00. The sub- 
scription agreement was in  writing and is signed by the plaintiff. PuC 
suant to said subscription, the defendant sold to plaintiff ten sharcs of 
its preferred stock, and upon receiring payment i n  full for said sharrbs 
of stock, delivered to the plaintiff, through tlie mail, a certificate for tllc 
same. There i s  no provision i n  e i t h e ~  tlie subscsiption agreement or in 
the certificate for the repurchase by the defendant of {said shares of 
stock, at  the request of the plaintiff. I t  is provided in the certificate. 
however, that said shares of stock arc redcemablc by the defendant, t t t  

its option, a t  any time, at the price of $110.00 per share. 
There was evidence at thc tr ial  tending to show that  during thca 

negotiations between the agent and employee of the defendant and the 
plaintiff, which resulted in the purchase by plaintiff frorn the defendant 
of the ten shares of preferred stock, the said agent, as he had beer1 
expressly authorized and directed by the defendant to do, told the plain- 
tiff that if he  would purchase said shares of preferred siock a t  $98.00 
per share, the defendant would at  any time after such p~rchase ,  at  the 
request of the plaintiff, repurchase said shares of stock, an3 pay therefor 
$96.00 per share. Both the plaintiff a d  the agent of the defendant 
testified to this efl'ect. The defendant in  apt time objected to the ad- 
mission of this testimony as evidence tending to prove the  contract be- 
tween the plaintiff and defendant as alleged in the complaint, and on it> 
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appeal to this Court assigns the admission of said testimony as error. 
This assignment of error cannot be sustained. 

The principle of law applicable in the instant case is stated in 
Fertilizer Co. v. Emon, 194 PIT. C., 244, 139 S. E., 376, as follows: 

"If a contract is  not within the statute of frauds the parties may elect 
to put their agreement in writing, or to contract orally, or to reduce 
wme of the terms to vr i t ing  and leare the others in parol. I f  a part  
be written and a part verbal, that  which is written cannot ordinarily 
1)c aided or contradicted by parol evidence, but the oral terms, if not a t  
variance with tlie mritiiig may be shown in evidence; and in such case, 
they may supplement the ~witi i ig,  the whole constituting one entire con- 
tract. Cherokee C'ounfy v.  X e r o n e y ,  173 N .  C., 653, 92 S .  E., 616." 
The principle as thus stated has been approved and applied in Roebuck 
I - .  Camon, 196 S. C., 672, 146 S. E., 708, and in Smif l l f ie ld  Jlills, Inc.,  
1 % .  Stezlcns, 204 N. C., 382, 168 S. E., 201. 

There i s  no provision in the lam of this State which requires that 
:I contract for the sale or purchase of shares of the stock of a corporation 
shall be in writing or evidenced by writing. Such shares of stock are 
tleclared hy statute to be personal property. C. S., 1164, and may be 
sold or purchaser1 by the corporation which has created them. Blalock 
r .  Xfg.  C'o., 110 3. C., 99, 14  S. E., 501. 

The receipt and acceptauce by tlie plaintiff of dividends on the shares 
of stock owned by him, subsequent to his request that  defendant re- 
purchase said shares, and subsequent to the commencement of this ac- 
tion, does not estop tlie plaintiff from enforcing the contract as  alleged 
by him in his complaint. The  plaintiff was entitled to said dividerids 
ho long as he was the owner of the shares of stock on which tlie dividends 
\\ere declared. H e  cannot be estopped, in law or in equity, from taking 
what was his own. 

There was no error in the tr ial  of this action. The  judgment is 
~ ~ f i r m e d .  

No error. 

STATE v. J. RI. RIDDLE AND E. F. HUFFAIAK. 

(Filed 10 January, 1934.) 

1. Crinlinal Law I j-Prosecuting witness's unequivocal identillcation 
of defendants as perpetrators of crime precludes nonsuit. 

Wiere the prosecuting witness testifies that he was robbed by the use 
or threatened use of firearms, and unequivocally identifies defendants as 
the perpetrators of the crime, their motion as of nonsuit is properly 
overruled. 
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2. Constitutional Law F' -Witness may testify a s  to identifying marks 
on defendant's body. 

The constitutional guarantee that a defendant shall nl3t be compelled 
to testify against himself, Art. I, sec. 11, does not preclude testimony by 
a witness as to marks on defendant's body tending to idei~tify him as  the 
perpetrator of the crime. 

3. &m~-Ins t ruc t ion  in this case as to defendant's right not to testify 
held without error. 

An instruction that defendants had the right to testify or to decline 
to testify in their own behalf, and that their failure to testify should 
not be considered to their prejudice a t  any stage of the trial i s  held to be 
without error. 

4. Criminal .haw J d- 

A motion for a new trial for newly discovered evidence is  addressed 
to the discretion of the trial court, and his refusal to gmnt the motion 
is not reriennble in the absence of abuse. 

APPEAL by defendants from Stack, J., at March Term, 1933, of 
GUILFOED. hTo error. 

The defendants were prosecuted and convicted upoil a n  indictment 
charging them with highway robbery by the use or threatened use of 
firearms whereby they took from the person of Austin Beasley a watch, 
money and checks of the ra lue  of $297.00. Public Lams, 1929, chap. 
187, sec. 1. From the judgment pronounced the defendants appealed. 

The  State's evidence tended to show that  th(. prosecuting witness, 
Austin Beasley, operated a repair shop on the High  Point  road about 
four miles from Greensboro and that  on 3 Frbruary,  1933, about 9 :00 
o'clock a t  night, he reccired a telephone call requesting him to go into 
the country for  the purpose of repairing a Ford  car. I n  consequence 
of the call he drove seven milcs and, finding no Ford car, he was at- 
tracted by tlie mo~wnen t s  of a Buick car which seemed t 3  be following 
him. Later a Ford car i n  which two men w X r e  riding came in  sight 
and approached to the lcft of Beasley's car, when on?  of the me11 
jumped upon the running board of Bensley's car, stopped it, and a t  the 
point of a pistol made Ueasley get out, a t  the same t i n e  holding the 
muzzle of the pistol against Beasley's jaw. At this time the other man 
\vent through his pockets and took tlicrefrom the articles charged iu 
the indictment. After they left liinl Beasley returned and had a con- 
ference with officers and informed tliem that  he had been robbed, giving 
n minute description of the assailants but not mentioning the name of 
either of the defendants. T h e  next day, however, or the next night, he 
did give the llames of tlie two tlefentlnnts as the inen v h o  had made  
the assault. 
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The  appellants pleaded not guilty a~l t l  rclicd in par t  upon cv ide~~ce  
tending to show an  alibi. The  eritlencc was conflicting and upon it. 
wbmission to tlie jury tlie verdict n-as rclturnrtl as stated. 

Ana>ls, J .  The first, fourth, sixteeiitli, a d  ni~leteentli exceptiol~s arc 
clearly untellable and call for no  discusqiol~; and as to exceptions elevcu 
and tx-elve i t  is manifest that  the court could not have granted tllc, - 
motion for dismissal of the action witliout exercising arbitrary d i m -  
gard of the State's evidence. Beasley testified 1n1cquirocal1~- that tlicm 
defendants were his  assailants. 

On the examination of John  (-1. Storey, deputy sheriff, w11o n a s  :I 
nitness for the State, the solicitor elicited the following testiniolly: " ( 2 .  
Did you examine his  (Riddle's) leg to see whether there n-as any bruiscl 
on i t  or not 2 A. Yes sir. Q. Was it there? ,I. There was. Q. Wlierc, 
was the bruise and what was the character of i t ?  A. I t  v a s  a bruise, 
I would not say it was cut ;  the skin was not broken; it looked more 
like, more of a n  indentation or a bruise, wllere i t  hat1 possibly sorter 
scratched something." To this evidence the appellmits excepted. The. 
nitncss further stated in this connection that  there was disco lo ratio^^ 
of tlie bruise which was about two inches l o i ~ g  and that ~vhen  tlic wi t -  
ness started to raise the left leg of the trousers Riddle rolled it 111) 

himself, admittiiig the scratch sayilig that  he had receirecl it  on n b(d. 
I t  is  fundamental, of course, that  in criminal prosecutions 110 1l1a11 

s hall be conipellcd to give evidence against himself. Const., Art. I, st.(.. 
11. The a p p ~ l l a n t  insists that  the eridence was adnlittctl in \)rear11 
of this constitutional interdiction a i d  cites as authority the ease of 
S. c. Jacobs, 50 X. C., 239, i n  wliicli it  \ \as held that during the trial 
of a criminal action the State l i d  no right to compel a d e f e n d a ~ ~ t  I I I  

a criminal prosecution to exhibit himself to the illspection of the j u q  
for the purpose of enabling tlicrn to  determine his status as a fret, 
Negro. 111 that  case the defendant was on trial. Bu t  ill 8. c.  Gruham. 
74 N .  C., 646, i t  was held that  a prisoner wlio was under arrest for 
larceny but not on trial could be compelled by the officer having him 
in charge to put  his  foot in a track found in  a field for the purpose of 
comparison; and in  S. u. Thompson, 161 PI'. C., 235, i t  was held not tu 
be duress to  require a prisoner who was present a t  a coroner's inquest 
i n d  was afterwards prosecuted for murder either to put  his  foot in 
certain footprints or place himself i n  a position f r o m  which it could 
be determined whether he could ha re  fired the fatal  shot through a 



.i 9 4 I N  T H E  S U P R E M E  COURT. [205 

\vindom and killed the deceased. Confessions which are not voluntary 
are generally rejected as evidence on the theory that they are  induced 
1)y hope or fear ;  but independent facts ascertained by means of an in- 
voluntary confession may be admissible. S. v. Graham, supra. The 
rlistinction between the case of S. v. Jacobs, supra, and the present case 
is that in the former the prisoner, while on trial, was compelled to ex- 
hibit himself to the jury and in the latter the witness testifies as to the 
result of his inspection. S. 21. Garreft, 71 N. C., 85;  S I ) .  Thompson, 
supra; S. 21. T u m e ~ ,  32 L. R. A. (N. S.) ,  773. Cf. S. v. Campbell, 182 
N. C., 911; S. v. Hickey, 198 N. C., 45. Exceptions 7 and 8, therefore, 
present no adequate cause for a new trial. 

The court instructed the jury that the defendants hat3 a legal right 
to testify or to decline to testify in their own behalf ail13 that  the fact 
that they did not testify should not be considered to iheir prejudice 
n t  m y  stage of the trial. I n  this instruction we discover no implication 
or  suggestion, near or remote, that  the defendants should have taken 
tlie witness stand in their own behalf; and in reference I o the alibi the 
rharge is equally free from error. For  these reasons exceptions 14  and 
15 must be overruled. 

Thc? seventeenth esception is acldressed to the refusal of the judge 
to grant a new trial for nevly discovered evidence. After the ~ e r d i c t  
was returned and before the judgment was pronounced the defendants 
rlnimed to have discovered new evidence upon which the verdict should 
1)c set aside. Upon the trial there was evidence tending to show that the 
prosecuting vitness did not inform the officers on the night of the 
robbery that he knew the defendauts were his assailants; and the newly 
discovered evidence was to the effect that he admitted at  the time it 
was not the defendants who had assaulted him. Several witnesses were 
cxamined when the motion was made and i t  is apparent upon the record 
that his Honor, without in any manner abusing his discretion, gave the 
matter careful and deliberate consideration. 

I n  T7est v. Cooper, 68 N. C., 132, the Court obserreJ that  it is as 
lye11 settled as anything in the practice that the presid ng judge may 
set aside a verdict and grant a new trial for newly discovered evidence 
in tlie exercise of his discretion, from which no appeal lies except in 
case of abuse. This  rule has been uniformly observed in subsequent 
decisions. Braid  v. h k i n s ,  95 N. C., 123; S. v. Rhodes, 202 N.  C., 101; 
3'. v. COX, ibid., 378; S. v. Grifin, ibid., 517; S. v. ~lloore, ibid., 841; 
S. v. Lea, 203 N. C., 316; S. v. Edwards, post, 661. Z7pon investiga- 
tion of all the exceptions we find 

No  error. 
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S. A. DUPREE r. L. P. HhKKELL,  LIQVIDATIAL I k ~ ~ ~  O F  THE BANI< O l i  
PENDER, ASD GURNEY P. HOOD, COMJIIS~IOSEIL OF B.\IKS FOR TIIE 

STATE O F  SORTH CAROLINA. 

(Filed 10 Jailuary, 1034.) 

Banks and Banking H +Under facts of this case plaintiff held not vn- 
titled to preference in assets of insolvent bank. 

A depositor drew a check in the bank's favor for a part of his deposit 
and instructed an officer of the bank to buy Liberty Bonds with the pro- 
ceeds. Several days later the bank sent a cashier's check for the amount 
with an order for the bonds to a broker. The bank closed its doors be- 
cause of insolvency on the day the broker received the cashier's check. 
and the broker returned the check which was credited to the depositor's 
account by the liquidating agent. Held, the depositor was not entitlctl 
to a preference for the amount of his check to the bank. 

CIVIL ACTION, before Deuin, J., 26 April, 1933. From PENDEH. 
The pertinent facts a re  substantially as follorvs: The  plaintiff hat1 0 1 1  

deposit with the Bank of Pcnder on 2 January,  1932, as a checking 
accouut, the sum of $3,156.73. On that  datc Duprec ilrew a check against 
said deposit in words and figures as follows: "Burgan-, 3. C., 2 January .  
1932. The Bank of Pender 66-321. P a y  to the order of l3ank of Pendcr 
$2,000 two thousand dollars, for $2,000 L. B., S. LL Dupree." Saicl 
S. Al. Dupree caused saitl check to be presei~tctl to saitl bank on 2 J~ I I I I -  
ary, 1932, during regular banking hours, and C. C. Branch, pre~itlent 
of the bank, was instructed to purchase Liberty Bonds \vith the procectlk 
of said check. I t  was the custom of said bank to purchase bonds for it. 
customers when requested to  do so. The Bank of Pender held said c l ~ c ~ b  
until 6 J a ~ ~ u a r y ,  1032, and on said datc charged the same to thc wc.- 
count of S. A. I h p r e e .  After said check hat1 been charged to his a ~ c o u n t  
Dupree then had a balance on deposit of $1,127.41. On 6 January,  1!):3.'. 
tho Bank of Pender issued i ts  cashier's clieck for the sum of $2,000. 
payable to F. EL Xolting and Company, and transmitted the check to- 
gether with ail order for $2,000 of Liberty Bonds, to be shipped to S. .\. 
Dupree. The  Bank of Pender did not open for busincss on 7 Jar iuar j ,  
1936, a i d  has since been in  the hands of the State Commissioner of 
Banks. Nolting and Company received thc check and order for bond. 
on 7 January,  1832, and after learning that  the Bank of Pender hat1 
failed, returned the check and canceled the order. When the cashier'+ 
check reached the  Bank of Pender authorities employed by the State 
Commissioner of Banks, were making an audit of the condition of the 
bank and the auditors credited said cashier's check to the account of 
S. *I. Dupree after said bank had been closed and its business suspendcc!. 
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.it  tlie time the bank suspended business i t  had on hand in its raults  and 
011 deposit the sun1 of $16,249.35, and a t  all times from 2 January ,  1932, 
to i January,  1932, inclusirr, had on hand in  cash in rxcess of thc 
ilrnount necessary for the purchase of the bonds. 

r p o n  the foregoing facts the tr ial  judge found as a matter of law that 
tlie sum of $2,000 sued on i n  this action was a specizl deposit for a 
qpecific purpose i n  tlie Bank of Pender a t  the time of the closing of 
-aid bank on 6 January,  1932, and said sum was further declared to be 
;i lien upon the assets of the bank, and the Comn~issioner of Bankh 
ordered to pay said sun1 in full  bcforo making paymc ~t to ullsecurrd 
creditors. 

Fro111 judgment so sig~ietl the d e f e ~ i d a ~ ~ t  appealtd. 

C l i f t o n  L. X o o m  for p l a i n t i f  
I?. G. Johnson  for de fendan t .  

B R O G D E ~ ,  J. The only question of lam is whether thl? facts create a 
preference. 

Tlie plaintiff insists that  tlie facts disclose that he had on checking 
; ~ c . c o n ~ ~ t  $3,156.; 5, and that he was anxiouq to purcha:e $2,000 worth 
of Liberty Bonds with this money. Thereupon he went to the bank and 
clrew a clleck oil his account, payitblr to the bank, for tlic sum of $2,000. 
; I I ~  l)rescnted tlie check to an  official of the bank, who :q:reed to use thc 
~ ) ~ m ~ ~ d s o f  same, to wit, the sum of $2,000, for tllr sol(. and exclusirr 
l)ur'pse of purcliasing Liberty Bo~ids.  Tlicrc,forc, tlir pl;ii~itiff sags that 
in legal effect lie prescntrd his clleck a t  the vindow, receirccl $2,000 
in cash, and redeposited tlie money in the bank :is a spccial deposit for 
tlir sole purpose of buying Liberty Bonds, and llcnce he is entitled 
to a preference. The  identical contention was made in  Rlcfkey v. ] 1 ~ i ? u o n ,  
2S6 U. S., 234, 76 L. Ed., 1089, and i t  was intimated tliat such positioli 
found support in the authorities and ('migl~t afford a basis for the in- 
ference that  respondent no longer content with tlic r6lc of creditor, had 
sought to establish n trust fund." 

tTpoii tlie other hand the defendant insists that the: plaintiff had 
83,156.75 in tlie bank and was desirous of using a portion of said fund 
for tlie purpose of purchasing Liberty Bonds: tliat while he drew a check 
payable to the bank and presented it to another official of the bank that 
this transactioli was in  effect a mere sliifting of credit in the bank affect- 
ing the identical sum of money then to the credit of th3 plaintiff, and 
tliat no act was done which separated the $2,000 froin tlie mass of 
the deposit, and that  in t ru th  the gir ing of the cheek, under the circum- 
stances, disclosed by the record was merely an  incident of using full& 
ill the bank to buy Liberty Bonds, and that 110 new money whatever went 
into the bank to swell its assets. 
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.ll though there is wide dirergence among t h c  textwriters and  courts of 
last resort i n  interpret ing the  law of preference, the  r i e w  taken by tllc, 
defendant i s  i n  accord wi th  t h e  f o r ~ l l c r  pronouncement of the  court up011 
the  subject. Parker v. Trust Co., 202 N .  C., 230, 162 S. E., 564; IVil- 
liams v. Hood, 204 N .  C., 1 4 0 ;  In re Bank of Pender, 204 N. C.,  1 4 3 ;  
k'lack v. Hood, 204 N. C., 337;  52 A. L. R., 46, c t  secl. Tlie plaintiff 
is entitled to judginent but  not t o  a preference. 

Jlodified and  affirmed. 

(Filed 10 January, 1034.) 

Reference 0 d-Held: appellant was not prejudiced by affilmance of 
supplemental report, and judgment of affimnce is upheld. 

The findings of fact by the referee, supported by evidence and approved 
by the trial court a re  'conclusive on appeal unless some error of law 
has been committed in the hearing, and where an order remanding the 
case to the referee for additional facts has been entered, and on apl~eal 
therefrom the order is affirmed, n hearing by the referee after notice 
without further order from the court, and his finding of such additional 
facts \\ill not support an appeal, i t  appearing that  no prejudice has 
resulted to appellants by failure of the trial court to order the case 
remanded after aftirrnance of the appeal if such order was necessary, 
the additional findings being supported by evidence and being approved 
by the trial court, but if such order i5 necessary i t  could be entered 
nunc pro tzhnc. 

A \ ~ ~ ~ ~ ~  1)y plaintiffs f r o m  Sinelair, J . ,  a t  M a y  Term, 1933, of SEW 
I~A~YOVER. 

Civil action to  restrain th rea tmed foreclosure under  tliirtl dectl of 
t ~ u s t ,  and  f o r  a n  accountillg. 

I .  C .  TT'righf for plaintifs. 
('harles 3. Xezccomb  and ,Tohn A,  ,9teve?~s J O T  defendants 

STACY, C'. J ,  A t  tllc F c l ~ r u a r y  Term, 1932, S e w  H a n o r e r  Superior  
Court,  there was  a collseilt reference i n  this cause. A t  the  J u n e  Term,  
1932, judgment colifirnling t h e  report  of the  referee was entered, f r o m  
\I llich t h e  plaintiffs appealed. T h e  cause was renlanded f o r  a n  additional 
finding of fact.  203 K. C., 498, 166  S. E., 313. 

A t  t h e  F e b r u a r y  Terni,  1933, over objection of plaintiffs, tlic mat te r  
113s remanded to the referee f o r  the additional fact to be found, ill 
xccordarice with t h e  opinion of the  Supreme Court .  T h e  plaintiffs again 
appealed. 20-1- N. C., 479, 168 S. E., 676. 
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Pending this second appeal, the referee, on 2 March, 1933, filed his 
supplemental report ostensibly upon the evidence already taken and 
without any additional hearing or notice to tlie parties. This waa 
irregular. Grif in v, Bank,  ante, 253; Bohannon v. Trust C'o., 198 
N. C., 702, 153 S.  EL, 263; P n t e f f  I*. P o z r ~ r  Co., 167 3. C., 598, SO 
S. E., 830. 

Recognizing the inal)propriateness of this procedure, .,he referee, fol- 
lowing the judgnlent of affirmance on appeal, opinion filed 5 April, 
1933, 204 K. C., 479, 168 S. E., 676, gave notice of Ilea-ing, took addi- 
tional evidence, made his additional finding of fact and reported tho 
same to the court i n  a supplemental report filed 17 May, 1!333. Ex-  
ceptions were duly filed to this report, which were ove-ruled, and the 
same confirmed in all respects at  the May Term, 1933. :Plaintiffs again 
appeal. 

The supplenm~tal  report is supported by ample evidence, and the. sanlcl 
has been approved by the judge of tlie Superior Court. This would seem 
to end the matter. Kenney 2%. IIotel Co., 194 N. C., 44, 138 S. E., 340. 

I t  is settled by all the decisions on the subject, with none to  the con- 
trary, that the findings of fact, made by a referee and approved by tho 
trial judge, are not subject to review on appeal, if supported by any 
competent evidence, unless some error of law has been committed in thc 
hearing of the cause. Corbetl v. R. R., ante, 85; Wallace v. Benner, 200 
N.  C., 124, 156 S. E., 795; Crown Co. v. Jones, 196 N. C., 208, 143 
S. E., 3 ;  Robimson v. Johnaon, 174 N. C., 232, 93 S. E., "43; Thompson 
I ? .  S n ~ i f h ,  156 N. C., 345, 72 S. E., 379 (opinion by Walker,  J., point- 
ing out tlic difference between the duties of the tr ial  court and tllc 
appellate court in dealing with exceptions to reports of referees) ; 
Dorsey v. SIining C'o., 177 N .  C., 60, 97 S. E., 746. 

But it is the position of the plaintiffs that the referee was without 
authority to proceed in the cause in the absence of an  older remanding 
the case to him following the judgment of affirmance rendered 5 April, 
1933. Conceding, without deciding, that the plaintiffs' position in this 
respect may be well taken, we fail  to see wherein the plaintiffs have hccil 
1)rejudiced by tlic course pursued in the court below. The matter had 
already been remanded to tlie referee, and this was affirmed on appeal. 
204 N. C., 479, 168 S. E., 676. Bu t  if need be, an  order nunc pro  fun^ 

would cure any defect. Powell v. Fertilizer JVo&s, ante, 311. Thc, 
plaintiffs were given a hearing by the referee, additional testimony was 
taken, and the supplenlental report has been reviewed on exceptions by 
the judge. This same procedure would be followed again, if the judg- 
ment were vacated. 

Affirmed. 
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TOM PEMBERTON ET AL. v. CITY O F  GREENSBORO. 

(F'iled 10 January, 1934.) 

1. Pleadings I -Motion to require separate allegation of caus~s is 
properly refused where complaint alleges one cause and elements of 
damages. 

Several elements of damages may be alleged on one cause of action, 
and where this has been done, defendant's motion to require plaintiff 
to file an amended complaint, based on the theory that each element 
of damage constituted a separate cause of action and should be separately 
alleged, is properly refused. C. S., 506. 

2. Appeal and Error L d- 
Where a motion to strike out a paragraph is allowed in part and 

the correctness of the ruling refusing the motion as  to whole paragraph is 
determined by appeal, a subsequent appeal presenting the same question 
will be affirmed. 

3. Appeal and Error J +Where no harm results to defendant from re- 
fusal of his motion to strike out, the judgment will be affirmed. 

The refusal of a motion to strike out certain portions of a bill of 
particulars a s  irrelevant and immaterial, C. S., 537, will be affirmed 
where it appears that defendant was not prejudiced thereby, the matter 
lending itself to an easier determination by correct rulings on the ad- 
missibility of evidence offered in support of such allegations. As to 
whether the refusal of the motion is appealable, C. S., 534, q z i w e ?  

APPEAL by defendant f r o m  Sink, J., a t  October Tern+ 1933, of 
GUILFORD. 

Civil action t o  recover compensation for  the  par t i a l  taking of plain- 
tiffs' lands, or damages for  a n  alleged nuisance ar is ing out of the con- 
struction and  maintenance of a sewage disposal plant.  

T h e  complaint alleges several elements of damage, a number of which 
the  defendant  asked to h a r e  stricken out  a s  irrelevant and  immaterial .  
C. S., 537. T h e  motion mas allowed i n  p a r t  and  t h e  plaintiffs required 
to  file a bill of particulars. F r o m  this  ruling, t h e  defendant appealed 
hecause the  court  "refused to strike f r o m  the  complaint the  irrelevant 
o r  redundant  mat te r  set fo r th  therein." T h e  ru l ing  was not disturbed 
on  appeal.  203 X. C., 514, 166  S. E., 396. 

Thereafter ,  the  plaintiffs filed their  bill of particulars, and  the defend- 
a n t  aga in  lodged i ts  motion to require the  plaintiffs: 

F i r s t ,  to  file a n  amended complaint a n d  allege separately each separate  
cause of action relied u p o n ;  

Second, t o  s t r ike out paragraph  3 of t h e  complaint ;  
Thi rd ,  to  s t r ike out cer tain portions of the bill of particularu. 
Not ion  denied, and  the defendant aga in  appeals. 
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Smith,  TYka~$on LC' l iudgins and Frazier LC' Frazier for plainfifls. 
. l w h w  Jo~jner, Jr., and Sapp d Snpp for defendant. 

STACY, C. J. I t  is not perceived that any harm has come to the tlc- 
fcndant from the court's ruling, or that  any injury is likely to result 
therefrom. Doubtless the plaintiffs made their specifications as broad 
as they could, because they were aware that, i n  filing a bill of particn- 
Inrs, they would be restricted in their proof "to the items therein set 
down." Gruber v. Ewbanks, 199 N.  C., 335, 164 S. E. ,  315; Barn 2. .  

Norwood, 196 S.  C., 762, 147 S. E., 291; Gow v. l '~ilmington, 194 
N. C., 450, 140 S.  E., 71;  8. v. TBadford, 194 N. C., 336, 139 S. E., 608; 
S. C. Lea, 203 Pu'. C., 13, 164 S. E.,  737. 

But considering the several grounds of the motion i n  the order named : 
Firs t :  As we understand it, but a single cause of action is set out 

in the complaint, hence the first prayer of the motion was properly 
denied. I t  i s  true, several elemelits of damages are  alleged, but this does 
not constitute as many separate and distinct causes of action. C. S., 
506; Rule 20, sec. 2, Rules of Practice, 200 N. C., 826. 

Second: The motion to strike out paragraph 3 of the complaint w:lr 

allo~ved in  part a n d  presented on the first appeal. 203 N. C., 514, 166 
S. E., 396. 

Third:  I n  so f a r  as tlie order deals with the bill of particulars, it 
may be doubted whether it is appealable. C. S., 534; Temple v. Western 
Union, ante, 441; Tozcmcnd v. TT'illiams, 117 N.  C., 330, 23 S. E., 461. 
Compare Ellis v. Ellis, 198 PUT. C., 767, 153 S. E., 449. 

The court below was of opinion that the matters anll specifications. 
liom assailed, could better be determined by rulings upon the competency 
of the evidence, if and when offered, than by undertaking to chart tlw 
c20urse of the  trial by passing upon undenied allegations. S .  v .  Lumb~r 
CO., 199 N. C., 199, 154 S. E., 72. I n  this, we see no ereor. There may 
be no evidence offered on some of the items, which would ips0 facto 
eliminate them. Then, why debate them in advance of the necessity of  
doing so? 

I t  is not to be inferred, however, from the failure of the court pres- 
cntly to strike out some of tlie specifications in  the bill of particulars, 
that they are regarded as competent to be shown in  their entirety oil 
the hearing. The conipetency of the evidence mill be determined when 
offered. The proper measure of damages in such cases has been the 
subject of a number of decisions, and these may be called to the atteri- 
tion of the court on the tr ial  if desirable. 

Affirmed. 
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STATE r. DEXTER WE1,BOKS ET .\I. 

(F'iled 10 January, 1934.) 

Hail B e--Abolute judgment on forfeited recog-nizance under facts of 
this case held error. 

Where defendant and the sureties on his appearance bond appear in 
nnswer to a scire facicts and show that defendant's failure to appear 
a t  a prior term of court in accordance with the terms of the bond was 
due to the fact that defendant had been turned over to the Federal Court 
by a prior bondsman and that defendant was then serving a sentence im- 
posed by that court, it  is error for the court to enter absolute judgment 
on the bond, C. S., 791, the cases against defendant as well as the hear- 
ing on the scire facias being subject to continuance. 

.\PPEAI. by respondents from S f a c k .  J., at June  Term, 1933. of 

Proceeding on appearance bond. 
The defendant, Dexter Welborn, \ \as under bond, i n  the penal sum 

of $1,850, with D. Alice Welborn and R. Mr. Welborn as sureties thereoil, 
for his  appearance a t  the April Term, 1933, Gnilford Superior Court. 
to answer a riumber of criminal charges. 

Upon failure of the defendant to appear a t  said term, "judgment 
~ r i s i  sci. fa. and capias returnable to the J u n e  Term" was duly ewtered. 

I n  answer to the s c i ~ e  facias, the defendant and his sureties showed 
t o  the court that tlic defendant's failure to appear a t  the April Term, 
;IS required by his recognizance, was due to the fact that  he  had been 
surre~ldered by other bondsmen oil a prior bond to the United States 
i~iarslial a t  Winston-Salem, N. C., when and where he was tried, con- 
\ ictcd and sentcxced to the United States Industrial Reformatory for a 
11t'riod of th i r ty three  months, which scnteilce he  was then serving. 

r 7 I lie court being of opinion that the fa'cts set out i n  the answer to  the 
A (  i. fa. were insufficient to discharge the writ, entered judgment absolute 
for the penalty of the bond, to be discharged, however, upon the payment 
of $400, within sisty days, said sum to be used (1) to  pay the costs 
of the sewn cases pending against tlie defendant. and ( 2 )  the balance, 
if any, to be paid into the school fund. 

From this judgmel~t, tlie rlefelidnnt and his sureties appeal. 

.Ittorney-Gen~rul Bvummift ant7 Assistant Attorney-General Seawell 
fo7. the State. 

('ox & l'revette f w  clefcndants. 

STACY, C. J .  I t  is  conceded by the -1ttorney-General that  the judg- 
inent entered on the forfeited recognizance cannot be sustained. C. S., 
791. 
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The  action of the Federal Court and the defendant's present confinc- 
ment i n  prison prevented him from appearing, and his bondsmen from 
producing him, a t  the April Term, Guilford Superior Court, agreeably 
to the provisions of his  recognizance. Granberry a. Pool, 1 4  N. C., 155; 
6 C. J., 1026; 3 R. C. L., 52;  Annotation, 26 A. L. I%, 412. Hence, 
under the principles announced in  S .  v. Eure, 172 N.  C., 874, 89 S. E., 
788, S. v. Holt, 145 N.  C., 450, 59 S. E., 64, and S. v. i l lorgan, 136 
N. C., 593, 48 S .  E., 604, the cases, as  d l  as  the hearing on the  scirc 
facias, might well hare  been continued until this lega' impediment is 
removed. Adrian v. Scanlin, 77 N. C., 317; Sedbewj v. Carver, 77 
N. C., 319. 

I t  is not clear as to  what "costs" ha re  accrued in  the seven cascLb 
against the defendant for which he may be adjudged liable or the pro- 
ceeds from his forfeited recognizance used to pay, C. s., 5628, S. 1;. 

Naultsby, 139 N .  C., 583, 51 S. E. ,  956, but as thew wa3 error i n  enter- 
ing judgment absolute on the bond, this point mag not arise in  subsc- 
quent proceedings. 

E r ro r  and remanded. 

STATE v. NEAL SINODIS. 

(Filed 10 January, 1934.) 

Perjury B -Evidence held insufficient to  be submittel to jury in this 
prosecution for perjury. 

In a prosecution for perjury, conflict in the testimony 3 f  defendant ant1 
the prosecuting witness which is  subject to esplnnatior~, with no direct 
testimony that defendant swore falsely a t  the time alleged in the bill 
of indictment, is insufficient to be submitted to the jury. 

APPEAL by defendant from Shaw, Emergency Judge, a t  J u n e  Special 
Term, 1933, of GUILFORD. 

Criminal prosecution tried upon indictment in which i t  is chargctl 
that  on 4 January,  1933, the defendant did wilfully and feloniously 
commit perjury upon the  tr ial  of an  action before A. 11. Trotter, justicc 
of the peace, wherein Sam Vail, trading as Dar is  Electric Company, 
was plaintiff, and Neal Sinodis was defendant, by falsely asserting on 
oath (1) that  he had made ilo contract for electrical installations in 
the La  Belle Soda Shop, (2)  that  he  did not know the said Sam Vail, 
and ( 3 )  tha t  he had no connection with and did not ovw the La  Belle 
Soda Shop, knowing that said statements were material to the issue and 
false. 
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The civil action before tlic justice of the peace was to recover $25.00 
for electrical work done ill tlie La  Bellc Soda Shop. The defendant 
trrtifieti before the ju.;tice of the peace, arltl repeated his testirriony on 
the present trial, that lie made no contract with Sam Vail for installing 
c~lwtrical cqu ipn ic~~ t  in the La  Belle Soda Shop;  that he did not knon 
Sam Vail a t  that t ime; and that  h r  did not own the La Belle Soda 
Sllop-the only interest he had in it was, that lie wanted his brother-ill- 
law, who operated it wit11 another, "to (lo good," or to make a success 
of the enterprise. 

1)emurrer to tlie e ~ i t l r ~ l c c  o\-errulcd; exception. 
Verdict : Guilty. 
Prayer  for judgment continued from June  to Ju ly  Term, "upoil l ~ a y -  

11w11t of $25.00 to the use of S a m  Vail and payment of costs." Costs. 
$165.00 (inclutling $25.00 to Sam Vail), paid a t  J u n e  Term. 

Judgment a t  J u l y  Term : Imprisonment in  the State's prison for a 
lwriod of six rnontlis to be assigned to work under the State Highway 
Public Works Commission as provided by law. 

The defendant appeals, a s s i ~ i i n g  errors. 

Lltforney-Genernl Brumrni f f  and i l s s i s tun f  .Lttomey-General Seawell 
for the State. 

Gold, N c A n a l / y  h Gold fa? defenclanf. 

STACY, C. J. The e~ idence  appearing on the record i s  not sufficient to 
c4;rrry the case to the jury on the issue of perjury. S. v. Hawkins, 115 
S. C., 712, 20 S. E., 623. I t  is true, the testimony of Sam Vail may 
~tlferentially be in conflict with that  of the defendant, but he does not 
w y  the d e f e n d a ~ ~ t  testified falsely before the justice of the peace. This 
i i  not enough on an indictnient for perjury. S. v. Gates, 107 N. C., 
\32,  12 S. E., 319; ,S. c. p c f o . ~ ,  107 N. C., 876, 12  S. E., 74;  21 
It. C. L., 259. 

.lfter losing his case before the justice of the peace and without ap- 
lwaling, Vail testifies: "I indicted him (the defendant) before one 
~nagistrate and the magistrate dismissed the case. Then I indicted him 
I~efore a second magistrate for perjury, as my  lawyer told me to do it, 
ilnd it was dismissed, and then I went down to  the  city hall to get a 
warrant." 

When it is  considered that  the defendant expresses himself stumblingly 
ill English, and that  the plaintiff in the civil action was doing business 
under a trade name which did not disclose his identity, the testimony 
of the defendant seems readily explainable. 

Reversed. 
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JESSE TEASLEY V. CLARA I). TEASLET. 

(Filed 10 January, 1934.) 

Appeal and Error J e-Where party is  not prej~idiced by refusal of his 
motion to strike out, judgment will be afflmed. 

Where defendant denies an allegation in plaintiff's complaint antl 
avers matters in elaboration of such denial, the refusal of plaintiff's 
motion to strike out such further averment on the ground that i t  was 
not made in good faith, but to delay trial by contesting the case, thc 
docket being congested, will not be disturbed on appeal, since the caw 
would remain on the docket as a contested case even if the motion were 
granted, and it appearing that no harm resulted to plaintiff from the 
refusal of the motion. As the matter alleged in elaboration of the denial 
would be competent in evidence merely upon the allegation and denial. 
whether the ruling affected n substantial right and was appealahlr, 
qucere? 

,IPPF,AL by plaintiff from H a d i n g ,  J., at October Ycrm, 1033, of 
MECKLESB~RG. 

Civil action for divorce a  ' ~ ' i n c u l o  on the ground that  "there has becu 
a separation of husband and wife, and plaintiff antl defendant h a w  
lired separate and apart  for  two years." 

Answering, the defendant denies that  the parties liave lived separate 
and apart, witliiil tlie meaning of chapter 3 63, Public Laws, 1933, f o r  
two years; and further avers "the truth concerning the separation" i h ,  
that  plaintiff and defendant are living apart  by agreerrent and undci. 
order of court that  plaintiff shall support the defendant. 

hlotion by plaintiff to strike out the furthor allegation of the answer, 
pleaded in bar of plaintiff's right to a divorc,e, for that  the same is not 
made in good fai th but to delay a tr ial  of the cause, the civil issue 
docket i n  Mecklenburg County being so congested that  contested cast>> 
cannot be heard for a year or more. 

Affidavits of crimination and recrimination were filed on both s i d w  
The only judgment appearing on the record is the following: 
"The court overruled the motion." 
Plaintiff appeals, assigning error. 

Thomas W. A l e x a n d e ~  f o ~  plainf i f l .  
S o  counsel appearing for t l ~ f e w d a n  f .  

STACY, C. J. As we understand the record, the fu r thw avermeut of 
the answer, which the plaintiff seeks to have stricken out, i s  but nn 
elaboration of the denial, preriously made, of the allegation that  the 
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HARDWARE Co. u. JIarsass. 

par t ies  have l i ~ e d  separate  and a p a r t  f o r  trvo years v-ithin the  meaning 
of chapter  163, Pnbl ic  L a m ,  1933. 

I f  the motion n e r e  allorved, t h e  cnsc nould  still  rernain on  t h e  docket 
a s  a contested case; and, i n  view of t h e  affidavits relatir-e to  "the t ru th  
concerning the  separation," we a r e  not disposed t o  t r y  to  chart  t h c  
C O U ~ S C  of the  t r i a l  i n  advance of the  h a r i n g  upon  i ts  meritq. P e ~ n b ~ i -  
ton, v. Greensboro ,  ant?, 599. I t  is  not pcrcrived t h a t  a n y  h a r m  has  
come t o  t h e  plaintiff f r o m  thc  court's action, o r  tha t  a n y  i n j u r y  i. 
likely to result therefrom. T h e  r u l i ~ ~ g  n i l1  not bc tlisturhed on ill(. 
record a s  presented. 

I n d ~ e c l ,  i t  m a y  he cloubtctl I\ lietlicr the rul ing affects L.UCII a e u h ~ t a ~ ~ t i ; r l  
r ight  as  to make  i t  appralable. B i l l i n g s  21. O h s e n e l - ,  150  N. C.,  3-10. 
64 S. E., 433 ; Rogei.son P. L u m b e r  Co., 136 N. C., 266, 4s S. E. ,  6 4 i  ; 
L u f z  1'. Clinr ,  89 3. C., 186. T h e  evidence a s  to tlic t r u e  na ture  of thc 
separation n ould be competent I\ it11 or  n itliout the  explai1:ltory a1lc.g-a- 
tion. 

T h e  case is  not l ike l l c l o a t t l ~  v. T ' I ~ L S O I I ,  108 K. C., 147, 1 2  S. E . ,  89;. 
cited and  relied upon by p l a i ~ ~ t i f f ,  o r  Ellis 2'. h'i(ca, 19b S. C'., 767, 
153 S. E., 449. 

,Iffirmed. 

III.X3SOS IIAIID\VAIII< COMPANY A Y D  G E K E K A L  J I O T O R S  ACCEPTASC'I: 
CORPORATION v. 0. B. RIALPASS A X D  J .  C. UAT,PASS. 

(Filed 10 January, 1934.) 

1. Sales I d-Nothing elso appearing, seller is entitled to possession ill 
accordance with terms of contract upon bankruptcy of pnrchaser. 

The provision in a conditional sales contract that  if proceedings ill 
banliruptcy \\-ere instituted against the purchaser all deferred payments 
should become due nild the seller or his assignre elltitled to immediate 
possession for the purpose of selling the propert?, entitles the seller or 
his assignee to immediate possession upon the happening of the corlditiol~ 
notwithstanding that none of the deferred payments was due accordill:: 
to the schedule of payment. 

2. Appeal and Error E h- 
On appeal from a nonsuit entered on plaintib's evidence prior to the 

introduction of evidence by defendant, the legal effect of the defenses 
set up  in defendant's ansn-er is not presellted for review. 

APPEAL by plaintiffs f r o m  Sink,  J., a t  September Term,  1933, of 
GUILFORD. Reversed. 

T h i s  action n a s  begun and t r ied i n  the  municipal  court of H i g h  
Poin t .  
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.It the close of the evidcncc for the plaintiffs the def~wdants moved 
for judgineiit tlismissing tlie action as of nonsuit. The motion was 
:~llon.ed, and tlic plaintiffs rscrpted. 

From judgn tc~~ t  dismissing the action, the plaintiffs appealed to the 
Suprrior Court of Guilford C o u ~ ~ t y .  ,It the hearing cf this appeal, 
tlic judgl~lcnt J W S  affirmed, and thcx plaintiffs appealed to the Supreme 
('011rt. 

11. 11. P a m o m  f o v  p l a i n t i f s .  
X. TIr. S a s h  f o ~  defendants .  

CONNOR, J. This  is a n  action to recover possession of rertain articles 
of personal property sold and dclivrred to the defendant, 13. B. Malpass, 
under aud pursuant to the terms and conditions of cer t f in  conditional 
.;ales agreenients, which are in writing, and which are duly recorded 
in Guilford County. These articles of personal properly are now in 
the possession of tlie defendant, J. C. Malpass, a son of 0. B. Malpass. 
Prior to the date of the commencement of the action the conditional 
hales agreements were sold, transferred and assigned b) the plaintiff, 
I<eeson Hardware Company, to the plaintiff, General Motors Acceptance 
Corporation. At  said date they were owned by the said Qeneral Motors 
-1cceptance Corporation, but are now owned by the Becson Hardware 
Company. 

I t  is  provided in each of the conditional sales agreements that  in 
the event a proceeding in bankruptcy shall be instituted against the 
\cildee, all the deferred payments on the purchase pricc of the prop- 
c,rty dcscribed therein shall become due and payable, and that the 
\endor shall be entitled to the immediate possession of said property 
for the purpose of selling tlie same to the end that the proceeds of the 
.;ale map be applied to the payment of the balance due on the purchase 
] r ice  of said property. 

Pr ior  to the commencemelit of the action, the defenda lt, 0. B. Mal- 
pass, was adjudged a bankrupt by the United States District Court 
for the Middle District of Nor th  Carolina. Fo r  this reaso 1 the plaintiffs 
are entitled to tlie possession of the property described in each of said 
c.onditiona1 sales agreements and there was cwor in  the  judgment dis- 
niissing the action as of nonsuit. The judgment of the huperior Court 
i4 reversed. 

No evidence was offered a t  the tr ial  ill the municipal court by tho 
defendants. Fo r  this reason the defenses set u p  i11 their answer cannot 
now be considered. I f  these defenses are  established by evidence a t  an- 
other trial, the plaintiffs will not be entitled to  recover 11 this action; 
otherwise, by reason of the provision in the conditional sales agreement, 
t l ~ c  plaintiffs a re  entitled to  the possession of the property described 
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therein, notwithstanding the fact that  none of tlie deferred payments 
on the purchase price of said property were due uuder the terms of 
said agreements, a t  the date of the commencement of the action. 

The  judgment of the Superior Court affirming the judgment dis- - - 
missing the action, is 

Reversed. 

STATE v. GEORGE KEATON. 

(Filcd 10 January, 1934.) 

Criminal Lam G i-Sonexpert witness m a y  testify from observation as to 
sanity of defendant. 

Where in a criminal prosecution the defendant sets up the defense of 
insanity, the exclusion of testimony of a nonexpert witness, based upon 
observation of defendant, that defendant was insane a t  the time of the 
co~r~mission of the crime, is reversible error. 

API~EAI. by prisoner from Xink, J., at  February Term, 1933, of 
FORSYTH. 

Criminal prosecution tried upon indictment charging the prisoner 
with the murder of one Annie Thigpen. 

Verdict: Guilty of murder in the first degrec. 
Judgment : Death by electrocution. 
The prisoner appeals, assigning errors. 

A t t o r n e y - G e n e ~ d  Brumrni f t  and Llssistant Attorneys-General Sence l i  
and B r u t o n  f o ~  f he  State .  
William G ~ a r e s  and X a n l y ,  Ii-endren (e. TTromble for defendant. 

STACY, C. J .  There is evidence on behalf of the Sta te  tending to 
sho\v that  on 19 January,  1933, the prisoner, George Keaton, shot and 
killed Annie Lee Thigpen under circunlstances indicative of a mind 
fatally bent on mischief and a heart dex~oid of social duties. The  de- 
ceased, a girl eighteen years of age, to whom the prisoner was evidently 
paying court, was on her way home from school when tlie prisoner, 
without apparent cause or provocation, shot her three times because 
"she had made his life miserable," he said, and as she pleaded: "Please 
don't shoot me." 

The homicide is not denied. The  defense interposed on behalf of the 
prisoner was that  of insanity resulting from syphilis i n  the third or 
tertiary stage, which "affects every organ in  the body, including the 
brain," according to one of the physicians. I t  is  further in evidence 
that syphilis is a common cause of insanity. 
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The prisoner offered Clarence Gilliam as a witness, who testified 
that he  liad known the accused for practically two years, having roomed 
with him, and tha t  lie liad an opinion, based upon his inowledge and 
observation of the prisoner, as to whether he was sane or insane on 
tlie day  of tlic homicide. Upon objection, the witness was not allowed 
to state his opinion, which is  "that the prisoner was insane." Exception. 

We think this proffered testimolly was competent, and its exclusion 
hurtful. S. I - .  Jones.  203 K. C.. 374. 166 S. E.. 163. Arv  witness who 
has liad opportunity of knowing a i d  observing the character of a person, 
whose sanity or mental capacity is assailed or brought in question, may 
]lot only depose to the facts he knows, but may also give in  evidence his 
opinion or belief as to the sanity or insanity of the person under review, 
founded upon sucli knowledge and observation, and i t  is  for the jurors 
to ascribe to his testimony that  weight and credibility which the in- 
telligence of tlie witness, his means of knowledge and observation, and 
d l  tlie circumstances attending his testimony, may in their judgment 
~leserre. Clary  v. Clary,  24 N .  C., 78. 

.Inyone who has observed another. or conversed witli him. or had 
dealings with him, and a reasonable opportunity, bascd thereon, of 
forniing an opinion, satisfactory to himself, as to  the mental condition 
of sucli person, is permitted to give his  opinion in evidence upon the 
issue of mental capacity, although the witness be not a psychiatrist or  
cxxpert in mental disorders. White v. Hines, 182 N. C., 275, 109 S. E., 
31. "One not all expert may give an opinion, founded upcn observation, 
that a certain person is sane or iiisane." IFhitaker T. i l a m i l t o n ,  126 
S. C., 465, 35 S. E., 815. 

Cpon the record, thc prisoner is entitled to :i new t+ial .  I t  is so 
ordered. 

Ken- trial. 

STATE r .  CLYDE POWLEK ASD FRED BRINCEFIELD. 

(Filed 10 January, 1934.) 

Cnambling B d-Staitute raising presumption of guilt of operating a 
lottery from possession of tickets, etc., held constitutional. 

Chapter 434, Public Laws of 1933, amending C. S., 4428, which makes 
tlie possession of tickets, etc., used in the operation of a lottery prima 
facie evidence of violation of the section, is constitutional and valid, 
the presumption being a rational one, and J~e ld  further,  under the pre- 
sumption, the evidence of guilt of one of the defendants was sufficient 
to be submitted to the jury, but as to the other the evidence was in- 
sufficient, and as to him the demurrer to the evidence i 3  sustained. 
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A \ r ~ ~ ~ ~  by defendants from Sink,  J. ,  at  May  Term, 1933, of FORSYTFI. 
Criminal prosecution tried upon an  indictment charging the defend- 

: ~ n t s  with dcaling in a lottery in violation of C. S., 4428, as amended 
liy chapter 434, Public Laws, 1933. 

On the inorliing of 25  May, 1933, about the hour of 9 :30 a.m. a 
 lumber of deputy sl~eriffs of Fo r sy t l~  County, armed with a searcli 
\ \arrant ,  entercd n 11ouse just outside the city limits of Winston-Salem 
:inti found tlie t lefe~~dants,  together with their wires, in the front room. 
'Tliere was no O I I P  else in the house except one or two small c lddren .  
'I'lie defendant Fovler  said the house was rented by him and that he had 
heen living there a month or six weeks. The defendant Brincefield said 
he lived on Fourth Street ill Winstoil-Salem, and that  he had only 
heen there a short time, about fifteen minutes. 

I n  searching tlie premises, to which no objection was interposed, the 
officers fouiid in a closet and an outhouse, or chicken house, certain 
tickets, paraphernalia and material used in the operation of a lottery. 

The  defentlants drlnurred to the State's evidence and rested. 
Terdict :  Guilty as to each of the defendants. 
,Judgment: Six months on the roads as to each of the defendants. 
The defendants appeal, assigning errors. 

Attorney-General Brum?nit t  a r ~ d  Assistant Af forneys-General  Seawell 
cold B r u t o n  for the State. 

J o h n  D. Rlawter awl  Sanford  TV. B r o w n  for defendants. 

STACY, C. .J. The evidence is sufficient to carry the case to the jury 
:is against the dcfcndant Fowler. Hence, the verdict and judgment will 
he upheld as to liiin. 

But  with rcspcct to the defendant Brincefield, the evidence does no 
more than raise a suspicion, somewhat strong perhaps, of his guilt. 
Therefore, the demurrer to the evidence will be sustained as to him. 
,q. v. C a r f e ~ ,  204 N. C., 304, 168 S. E., 204. 

The defendants assail the constitutionality of chapter 434, Public 
1,a~r.s 1933, amending C. S., 4428, which makes the possession of tickets, 
rertificates or orders used in the operation of a lottery prima facie eri- 
tlence of a violation of said seetioil, but the connection between the 
fact proved and the ultimate fact presumed seems to be a rational one, 
hence the objection must fail.  S. 71. Russell, 164 N .  C., 482, 80 S. E., 
66;  S. v. Wilkerson,  164 S. C., 431, 79 S. E., 888; S. v. Barret t ,  138 
9. C., 630, 50 S .  E., 506. 

The  case i s  not like S. v. G r i f i n ,  154 N .  C., 611, 70 S. E., 292, cited 
and relied upon by defendants. 

Reversed as to defendant Brincefield. 
No error as  to defendant Fowler. 
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STATE Y. JAhfES JOHR'SOS. 

(Filed 10 January, 1931.) 
Criminal Law L a- 

Where the defendant, convicted of a cal~ilnl felony, fails to prosecute 
his appeal in accordance with the Rules of Court, the a p ~ e a l  will be dis- 
missed on motion of the Attorney-Gcnernl, no error nppcnring upon the 
face of the record. 

MOTION by S t a t e  to  docket and  dismiss appeal.  

STACY, C. J .  At  tlic Apr i l  C'rinliiial l'crn1, 1033, H o k c  Superior  
Court,  t h e  appel lant  l ierci~l ,  J a m e s  Jolnlson, was tried upon a n  indict- 
ment cliargiiig h i m  ~ r i t l i  tlic murder  of oiic Vi rg in ia  Leach, w h i c l ~  rc,- 
sultccl ill n conrictioli and sciltciice of death. F r o m  the  ;udgment  t h u ~  
entered, tllc pr isonrr  g a w  notice of a p l ~ c a l  to t h e  Snpre i  lr  Court,  aucl 
was a l l o \ r d  th i r ty  (lags witliiii which to iliakc out and  scmrve statement 
of cnsc 011 appeal,  aid the solicitor v a s  givcli th i r ty  day: thereafter  to  
 repa are and  file esccptions o r  couutcrc.nst, hnt nothing has  been d o ~ w  
towards perfecting t h e  appeal.  

T h e  prisoner l i av i i~g  failcd to prosecntc 11is appr.al, or to  comply with 
tlic rules governing such procedure, tlic motion of the  Attwney-General  
t o  tlocket mid dismiss iiiust be a l l o w d .  S. c.  R e c f o r ,  203 N.  C., 0, 164  
S. E., 339. 
KO er ror  appears  011 the facc  of t h e  record, as  certified 111 response to  

cer t iorar i .  8. 2%. Eduey,  202 S. C., 706, 1 6 4  S. E., 23. 
, lppeal  dismissed. 

EDITH CHRISTIAN WOOUY, T. B. CHRISTIAS, ASD J. A. CHRISTIAN v. 
EhlMA LOIS CHRISTIAN, EUNICE 11. WYSNE aro HUSBAND, J. C. 
VYR'NE; RUTH NASNING ALEXANDER AKD HU~BAXD, E. S. ALCX- 
ASDER ; THOMAS CHRISTIAN, WILLIAJI CHRISTIAN SHEFFIELD 
CHRISTIAN, EDITH WOODY, MINOR, AXD THE FIDELITY BANK, 
TRUSTEE OF THE W. J. CHRISTIAN, SR., DECEASED. ILSTATE. 

(Filed 10 January, 1034.) 

1. Wills E 11-Held: under t e rms  of will t ~ u s t e c  could not be authorized 
to use corpus of estate to suppleinent pnjment to  beneficiaries. 

Under the terns of the will in this case the remainder of testator's 
property wns left in trust and the esecutor and trustee was directed 
to collect the rents and profits from the ~ s t n t e  and pay the same, after 



deducting taxes, cost of repairs, etc., to certain bcneficiaries each month. 
Upon the later shrinkage in value of the estate and a great decrease 
in the net income therefrom, crrtain of the beneficiaries instituted action 
to have the trustee authorized to use part of the corpus of the estate to 
supplement the montl~ly 1)ayments to the beneficiaries on the ground 
that they vere  the primary objects of the testator's bounty and that  the 
reduced income was insufficient for their support and that  they had no 
other means of inpportinc themselves. Hcld, the rule that the courts \\ill 
ronstrue a will nit11 special regard for the primary objects of the testa- 
tor's bounty is lin~ited by the unequivocal terms of the \\ill, and the 
court ma1 not authorize the trustee to use part of the corpus of the 
estate to temporarily supplement the monthly income of the beneficiaries. 

2. Same--Held: trustee could be authorized to use corpus of estate to 
make extensive repairs necessary to preservation of estate. 

Where the ewc.utor and trustee under n nil1 is directed to collect the 
rents and profits from the estate and from the proceeds to first pay taxes, 
cost of repairs, and all necessary expenses, etc., and then pay the re- 
mainder of the income m o n t h l ~  to certain bcneficiaries, upon the shrink- 
age of the estate and the income therefrom the court mag order and 
direct the trnstce to usc lmit of the coipus of the estate to make eu- 
tensire repairs necessary to the preservation of the real estate and 
provide rental income therefrom, and the cost of such estensive repairs 
ueed not be paid out of the net income to the detriment of the beneficiaries. 

5. Wills E d-Held: under terms of trust estate daughter of deceased 
devisee had only contingent interst in the estate. 

Where the testator devises certain property to his daughters in fee and 
crates a trust estate in the remainder of his property for twenty years and 
directs that the rents and profits therefrom be collected by his executor 
and trustee and the net illcome therefrom be paid to his four sons, and 
"if either of them shall die before the expiration of twenty years leaving 
child or children, then such child or children shall receive their father's 
share of said net income," n i t h  provision for the division of the estate 
among the testator's heirs living a t  the expirntion of the trust estate: 
Held, upon the death of one of the sons, his daughter him surviving is 
cxntitled to her father's share in the net income and a contingent interest 
in the corpus of the estate, bu t  lias no rested interest therein. 

HRODDEN. J., not sitting. 

-IPPEAL by plaintiffs frorn D~ts in ,  J. ,  J u n e  Term,  1!)3R, of l l c ~ r r . < n r .  
Xodified a n d  affirmed. 

T h e  court below found  the  fol lo~i- ing fac t s :  - 
"This matter  coming on f o r  hearing upon n motion by attorneys f o r  

the petitioners f o r  a n  allom-awe for  support  out of the pr incipal  of the  
estate;  f o r  costs of improrements, made to preserve the real  estate and  

enhance the  income, to be paid out of t h e  pr incipal  of t h e  estate; and  

t h a t  t h e  estate of E d i t h  Chris t ian Woody b e  declared rested and  f ree  

frorn contingencies; and being heard, aud t h e  pleadings b e i l ~ g  treated 
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as affidavits for the purpose of the motion, and other evidence, oral and 
written, being offered, tlic court finds the following facts, : 

"1. That  W. J. Christian, Sr.,  late of Durham County, (lied on 2 May, 
1920, and that  a copy of his last will and testament, duly probated ill 
May, 1920, is attached hereto, nlarkcd Exhibit -1. 

"2. That  tlie relatioil of the parties in this tictioil to the deceased 
testator is as  f o l l o w :  
"T. 13. Cliristiail arid J. -1. Cliri+tiai~ are soils of TY. J. Cliristian, Sr. ,  

deceased; Edi th  Cliristian Woody is tlie gr:lnildaughtcr O F  W. J. Chris- 
tian, Sr., deceased, being tlie oilly child of Charles E. Christian, de- 
ceased, soil of TIr. J .  Christian, Sr.,  deceasetl. Eninla :;ois Christian 
nntl Eunice M. TVyinle are the daughters of IT. J .  Christian, Sr., dc- 
ceased, a i d  J. C. Wyili~e is tlie liusbnntl of Euilicc 31. TVynne; that 
Ru th  Xnnning ,ilesaii(lcr, Thoinas Chribtian, William (I.liristian, am1 
Shcfficld Cliristian are gl~aiidcliiltlroii, and Edit11 Woody n great-grand- 
child of W. J. Cliristiaii, Sr.,  (lece:1stil; thiit E. S .  , l l tsander is the 
husbniid of Rut11 ?claliiii~lg Alesandcr. 

"3. That  under I t em 3 of tlie last nil1 of W. J .  Cllristia~l, Sr. ,  dc- 
ceased, all tlic rest and residue of his estate (after the xnaking. of cer- 
tain devises in said \rill) was given in trust to tlie First  Yational Trust 
Compaiiy of Durham to collect the rents froin the real estate, dividends 
from the stocks and bonds, interest on tlicl ilotrs, and aftcr paying tliv 
taxes, ctc., the trnstceq w r e  dirrctcc1 to pay 'thc 11c,t iiico~ne remaining, 
once n vroiillr,' equally to tlic four soiic of TIT. J. Cliristia~l, Sr., to wit. 
Cliarlm E., John ,I., Thonlas D., and Willinnl J. Christii 11, J r .  

"Tliat a 20-ycar period was nanlctl for tlie tlurntioil of tl e trust estate. 
subject to certain provisions, honcwr ,  nliich might tei-nii~iate the trust 
sooner. That  tlic will provided that if ally of' the four scns should die, 
witlii~i that period, his child or cliiltlren blio~ltl receive his father's share 
of said 11ct inconle, and if no child or cliildreil, the11 the graiidchild or 
gra~idcl~ilrlreii of that  so11 ulio tlictl. a\iltl if ally of the s o ~ s  slioultl die 
duriug tlie trust period without lea\ ing x child, or lnvful  issue of sue11 
clhiltl or clliltlreii, tlie part  of sucli d e c e a d  soil blio~ltl be divided equally, 
sliaro and sliare alike, anioilg his  brothers a i d  sistrrs, a11 1 to tlie chil- 
t l re~i  of sucll of tlicrn as may he dead, tlic sliare that slioultl go to tlic 
daughters of W. J. Christian, Sr., to be ill fee. 

"4. That  upoil tlic d ~ a t l l  (1920) of T. J. Cl~rist ian,  Sr., he left as 

tlie 'rest a i d  residue of his cstatc, real estate. wliosc value n a s  k e n -  
toried a t  $103,900.00; casli a i ~ i o u ~ l t  to $5,695.00; qtock iuventoried at 
$42,365.00, and Liberty Bonds anlountiiig to $S,T-lD.OO-or a total 
inventoried at $162,709.90. That  aftcr the debts, i~iheri tance taxes and 
costs of adiiiiiiistratioii of thc estate were paid, as directed by the will. 
there r e rna i~~ed  as  tlie net bnlance of the 'residue' of thc   state, to make 
up  thc trust fund, the suin inveiitoricd to be $12,951.83. 
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"5. That  tlie First  S a t i o ~ ~ a l  Trust  Company nc+d as trustee from 
the date of its appointnlent until 20 June,  1926; that from 29 J u ~ ,  
1026, until 17  January ,  193% the First  Sa t ional  Bank of Durham 
acted as trustee; and since ,lugust, 1932, the Fidelity Bank of 
I)url ia~n has bemi the trustee. 

"6. That  fronl May, 1020, nlicll t l ~ c  First  Sa t ional  Truqt ('ompmiy 
qualified as trustee, until 1 7  January,  1932, wlie~i the First  Satiolial 
Bank of Durham relinquished its trusteeship, the t state 11ad suffcrctl a 
loss of 23 per cent of the cstatc, as many sp(1~111:itirc stocks and boritls 
purcl~ascd by the trusteps out of proceeds of the rstate proved worthless. 
and other doubtful stocks onnecl by thc tcstator were 11crcr soltl and thc~ 
funds reinvested. 

' ( 7 .  That the gross incon~e of the estate froln I I lay ,  1020. to 1 -\1:1>. 
1021, the year after the death of TV. J .  Cliristian, Sr., tlcceawtl. 
amounted to $11,429.4.5, and rcniail~ctl nl)prosin~atcly that nmoilllt 
yearly through J a ~ l u n y ,  1002. 

"That d u r i q  the p r io t l  of approximately a y c ; ~  and a l idf ,  to \ \ i t .  

from 1'7 January ,  10:32, to 23 June,  1933, the gross incolnr of t l l t .  

t state amounted to olily $4,572.59. 
"8. That in t l ~ c  year 1921 the beneficiaries receired from the trll\t 

(,state $6,622.28, aiid yc,nrly thereafter through 1930 they rereivrtl : r l r -  
proximately that  mucall. 

"That in tlie yrnr fro111 Julie, 1!)32, to J u w ,  1033, tlic bencficiari<>. 
of the trust estate recei~etl  only $600.00, or less than 1/10 of the anloui~t 
received in 1921. 

"9. That  Mr. J .  Christ iai~,  J r . ,  dicd ill September, 1921. witliout lea \ -  
ing lineal heirs, and that. according to the terms of I tem 5 of t l ~ c ~  
\\ill ,  his one-fourth interest i n  the trust estate ~ v a s  clivitled equally bt>- 
t\\-ccll his three brothers, Charles E., Jolili ,\., ant1 Thorilas B. Chrib- 
tian, and his t n o  sisters, Eunicc 11. TJTyline mid Emma Lois Christian. 

"10. That  Charles E. Cllristian dicd on 13 December, 1929, and left 
s u r ~ i r i l i g  as liis only 11eir a tlauglitcr, Edith Christian Woody. That  
untltr the terms of I tem 5 of tlie nil1 of TT'. J. Cliristiau, Sr., tleceasetl, 
the said Edith Cllristiali TJTootly succeeded to the rights of her deceased 
father ill the trust estate, alld became posscesed of :I 6/2Oth iliterebt 
therein. 

"11. That T. B. Christian, 9011 of the deceased tcstator, received ap- 
1)rosinlately $125 to $150 monthly during the first ten years after thc 
death of his father, which amount, with his own i n d i ~  idual earnings. 
\ \as  sufficielit for hill1 to l i re  in comfort. That  during the past seventeell 
montlis, however, the said T .  B. Christian has receirccl only $180.00 in 
all, or an  average of less than $11.00 monthly, and even that aniou~it 
has not been paid monthly, but ill t n o  or three p a p e n t s .  
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"That T. 13. Cl~rist ian,  son of the deceased testator, if now 61 years 
old a i d  is unemployed. and is uiiablc to find work because of his age 
w ~ d  the world-wide tlepressioii. Tliat tlie Sat ional  Governrnent has 
rccei~tly taken a x a y  his pcnsiou, leaving him practically lielpless. Tliat 
the said T. B. Cllristiaii is totally unable to support 11 n~self i ~ l ~ d  his  
fanlily. 

"12. Tliat J .  3. Christisii~, pctitioiier, and son of tlie estator, W. J. 
('hristian, Sr., deceased, is now 64 years of age, and is also sadly embar- 
rassed by lack of inconie. That  for tlie first ten years after llis father's 
death he received approximately $125.00 to $150.00 n-onthly, which 
ainount, with his owl1 indivitlual ear i~ i i~gs ,  was sufficiei~t for him to live 
ill comfort. That  for  tlie past scventeeu iilo~itlls he receil-ed in all oiily 
$1S0.00, or an average of lcss than $11.00 mo~ithly, ant1 that  amouut 
\\:is not paid inoiitl~ly, but in two or three payinents. 

"13. That  tlie plaintiff Editli Cliristiai~ Woody, daughter and only 
Iicir of Charles E. Christian, deceased, one of the four sons of W. J. 
Christian, Sr.,  deceased, n:miod in I t em 5 of his will as a beneficiary, 
I~ab no income whatever other than fro111 licr own labor. That  she had 
LL temporary job iii a shop i11 Richnloiid, Virginia, a t  $7.00 a week, out 
of which she has to support her nlotller and her baby daughter. 

"1-1. That  there is owing to tlic estate oil notes secured by real estate 
mortgages $18,904.05, a i d  interest, which anlount has b t m  loaned out 
by the various trustees, and whicll notes arc  already past due. 

"15. That  tlie present trustee purchased, i n  August, 1933, for the 
clbtate over $5,000.00 worth of Sort11 Carolilia bonds for reinvestinent 
of principal inoiley paid in. That  tlie trustee 11as rccclltly made ex- 
tensive repairs in certaiii real estate belonging to the estate, involving 
a11 espenditure of $1,200.00 for tlw purpose of putt iug it i n  condition 
to produce rental income; that  this nloiley was borrowed 'rom tlie'banli 
:111d is being repaid. The report of the trustee is hereto attached and 
made a par t  of these findings. The  transactions of t h ~  trustee with 
respect to the estate are  found to be as set forth in defei~da~lt 's  answer 
L I I I ~  account a i d  affidavit. 

"16. Tha t  the property coi~sti tut i i~g the trust estate nov  in the hail& 
uf the trustee consists of the follo\l iilg : 

Real estate, as  showi~ by t l ~ e  report of C. H. l)ixoi~, receiver, 
of the First  Kational I3ank, trustee, dated 17 Janualy ,  
1932, estimated to be worth $ 98,250.00 

luvestments on hand, as  show^ by the ai~iiual  report of tlie 
Fidelity Bank, trustee, made on 28 July, 1933, as follous: 

Bonds-whose estimated value is  15,200.00 
Kotes-whose value is  18,904.05 
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Investments on hand-stocks : 
10 shares ,lustiii-Heat011 Co., pfd.-value u~lkl io~r  11. 
80 shares Durham IIosiery Mills-rnllle mlknowrl. 
32 shares First  Kational Bairk, Durham-worthless. 
3 5  shares Holt Granite Pur i tan  Mills-worthless ( ? ) .  

160 shares John  O'Daniel Hos'y hfills-worthlcs~. 
30 shares h'ew Hope Realty Co., pfd.-nortllless. 
,5O shares New Rope Rralty C'o., c o ~ i ~ . - ~ ~ o r t l ~ l e ~ ~ .  

Estimated rxlue cstate-total $132,4<54.0.5 

''UI)O~L tlle foregoing filldings of fart ,  t l l ~  r o w t  roiic~lutl~q ; I S  a mattc31, 
of law : 

"First. That  the. court has no authority :IS a riiatter of la\\ to iuakcl 
an ortlrr directing tlie trustee to nialre payments out of the pr i~l r ipa l  fol 
the temporary support of the bencficiaritls. 

"Second. The court finds that  it does not h a ~ e  authority a s  a ~ i i a t t c ~  
of lam to direct tlic trustw to pay for the repairs to the property out of 
the principal of tlic estate, and thcreby relieve the income from that 
vllarge to tlic c11tl that the said inrornc> may hr distributed :~ inoi~g tlic, 
beneficiaries. 

"Third. The court finds as a rriattri of law that the interest of tl~c 
petitioi~er, Edith Cllristian Wootlj-, is  a eoiitingent interest in the estatc, 
:md if slic is not liring at the end of the twenty-pear period, it wo11ltl 
t l~cn  go to her children, if any  she had, am1 if ilo chiltlren or grairtl- 
c~liiltlreil, tho11 to be distrihutcd among the c~llildrcn of tlic clcccasc,tl 
testator, W. J. Christian, Sr." 

The plaintiffs, petitioncrs, cscel~t  alltl assign error to the foregoing 
cwiiclusions of law, and appeal to the Suprei~ie Court. The iicwssary 
provision of the nil1 of Mr. rT. Christian, Sr..  nil1 br set fort11 ill tll(1 
opinion. 

('LARKSOS, J. Tlie questious ilivolvcd : (1) Did tllc court have au- 
thority as a matter of lam untler the findings of fact in tlie ease to 
direct the trustee: ( a )  To make payments out of the principal of the 
estate for tlie temporary support of the beneficiaries? W e  think not 
under the facts and circun~stances of this case. ( h )  T o  pay for exten- - - 
sive repairs to certain of the property out of the income remaini i~g?  
MTe think not under the facts and circunistances of this case. (2 )  Does 
the petitioner, Edith Christian Woody, ha re  n conti~igcnt interest in 
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tho estate? W e  think under the will she has her father's share in the 
"net income remaining" and a contingent interest. 

I tem 5 of the will of W. J. Christian, Sr., in part, i s  as follo\vs: 
"-111 the rest and residue of my  estate, both real, personal and mixed, 
ulicrerer and howsoerer situate, I gire, devise and bequeath to the 
First National Trust  Company, Durham, N. C. To have and to hold 
tlic same to it and its successors upon the following uses purposes atid 
trusts, that  is to say:  ( I )  T o  colGct tlie rents from my real estate, the 
dividends from 1117 stocks and bonds and the interest on my notes and 
bonds, and af ter  paying the fares ,  insurance, ~ e p a i r s ,  municipal  assess- 
rtlenfs, and all necessary expenses, said trustee will  pay  the  net  income 
remaining, once a m o n t h ,  equally to  m y  four sons, Charles E.  Christian, 
.John A. Christian. Tllonlas R. Christiaii a i d  William J. Christian, J r . ,  , , 

share and share alike for and during tlie term hereinzfter specified. 
( 2 )  I f  either of my sous shall die before the expiration of twenty (20 
years) after nly death, leariiig a cliild or children, then such child or 
c~liildren shall receirc their father's share of said net income; and if a t  
tlw time of such soii's tleatli ally of his cliildren be dead leaving chil- - 
tlren, such children will reccire the 1)ortioli of net iiicon~e which their 
lmre;lt would ha re  rewired if al irc ;t my son's death." 

I n  Cartcr  1' .  1 7 0 u ~ ~ , q ,  193 S. C., 675 (681-2), it  is wri1,ten: "Courts 
cwrcisiiig equitable jurisdictioii hare  been slow to interfere with a 
trustee who holds property in  trust for another, and wlio is rested with 
tliscrctioii as to the Iiiaiiiicr ill ~vhicli liis duties with r13spect to such 
1)roperty shall be performed. When it appears that a trustee has eser- 
riscd, or proposes to exercise, such discretion in  good faith, and with 
all liollest purposc to effectuate the trust, the courts mill not undertake 
to superrise or coiitrol liis actions. They will not undertake to set 
asitlcl or override his judgmciit in matters clearly corriiiitted to his  
tiiseretion, and to substitute therefor the judgment of others, or their 
owti judgment, upoil the sole allegation tliat the action of the trustee 
is not wise or just. See il'routt v. I ' raf t  (Va. ) ,  66 S. E., z.65, 8 L. R. 8. 
(X. S.), 308, and case-notes. The  courts, however, hart-. not hesitated 
to assuine jurisdiction and to grant  relief to a cestui que  t rus t ,  when 
it appears that  the trustee has ncted ill bad faith, or with a fraudulent 
l)urpose, to tlie in jury  of the ccstui que trust .  See Collister v. Fassett  
(Ct. of App. N .  Y.), 67 N. E., 490." 

I t  is coiltended by plaintiffs, appellants, that  from c:xamining the 
will that  the intelit and primary purpose of the testator in providing 
tlie trust estate was to sec tliat his four sons were comfortably provided 
for during their lives. This coiltelltion is true, but the (clear language 
of the will of the testator limits and shackles the trustee. 

Under the language of the will, x e  think the court below had no 
authority to inakc paymciits out of tlie principal of the cstate for the 



temporary support of thc beneficiaries. But  part  of finding of fact 1.3 
is as folloms: "That the trustee has recently made esfcn$i l tc  ~ * e p a i ~ s  in 
certain real estate belonging to tlie estate, inrol\-ing an e s p e ~ ~ d i t u r c  of 
$1,200.00, for the purpose of putting it in condition to prod~icc rc~l ta l  
income; that this money v a s  horronetl fro111 the hank and i \  l)cin,c 
repaid." 

I n  Curter c. 1701rng, sulmz, at  11. 883, it ib said:  "Xo liighcr oblig11- 
tion rests upon the courts of this State t l ~ a n  that vhicli rcquircs the111 
to effectuate the purpose alld i~ l tcnt  of a testator, c*lcarly csprt>-eel i t t  
his last d l  and testament, with respect to thc maintcnancc m t l  iu11- 
port of a dependent child, who n a s  dur i i~g the lifetime. of the toqtatoi 
the object of his affection and solicitude. The courtq h a r e  nrnplc 
power to discharge this obligation." 

To he sure, the v i l l  g i ~  es the trustee autliority to ilialie r c p c r i ) ~ ,  1)cforc~ 
paying the "net income remaining." The finding of fact is that thv 
trustee made e.xfr)zsivc ~epairs.  TTe do not q ~ l ~ s t i o i ~  tlw goo11 fai th of 
the trustw, hut think that  if i t  was npceqsary to make cJc te~~s ic -c  r e p a / /  \ 
that undcr tllc facts and circurnsta~~ccs of this raqc the r o r n u y  coul(1 
t ~ e  used for this lnuposc and tlie "net inconie rcniaining" u ould i~tc~lutl(~ 
tlic rents paid out for extens i~e  repairs, m ~ d  ~ h o u l d  he cliricl~(! :I* v t  

forth ill l tenl  5, ,lclwa, of the ~vil l .  
I n  , l I idcl /r fo i~  I > .  R i p b e e ,  179 S. C., M i  (4401, n c  fiucl: ; r~ )pc~ ' -  

tailling to the facts of this record, the decided cases on the suljjcct holtl 
that courts i n  the esercise of general equitable juristlictio~l ma?- dccrect 
a sale of property for rcinrestmmt, nlierc it i i  shown that wch :I 
course is r equ i~ed  for the preservatioii of the estate and tlw protccLtloii 
of its owners. Lhc l  tlie positioli may i n  propw iri~t:~llces he ~ s t o r t t l ~ ~ l  
to a salc of a portion of the property for the protectioti a~lcl p r c v l \ ; r t i o ~ ~  
of the remainder. The priaciplc at11 crtctl to has becw ]lot i11frcc~uc311tl~ 
:rpplicd ill the proper ntlministration of c1iarit:rblc autl otlicr t r u q i ,  : t l i c [  

the exercise of thc pon er has beeu justified and uplieltl, i i o t n i t l ~ i t n ~ ~ ~ l ~ l i ~  
l in~itat ions ill tllc lease or deed creating the estate nllicll :1111):1r~'~itl~ 
imposed restrictioiis on the poi\ ers of the trusters ill this resport I\ 1 1 c q ~  
i t  1s propcrly estnblislied that a salc i \  requiwtl by the ~~eces-i t ic\  ot 
the case, and the successful carrymg out of tl12 clorrliitant purposcs of 
the trust. l ' vus t  CO. u. L\r~liolscin, 1 6 2  AT. C'., 257; C i i ~ ~ t e  ('1~111.c11 1 . .  

dnge, 161 E. C., 315;  Jaws v. H a l t ~ m h a n ~ ,  107 U. S., 175;  St t r~ l l  1 %  

( ' o l t ,  52 U .  S., 119-169; Tlrelcl 1 , .  Tl'cltl, 2 3  Rtl. Islautl, 311." 
111 Sha)lnonhousr 1 % .  Tl'olfe, 191 S. ('., 769 (fTR), it is saitl: “Salt. 

may be made : . . . (4) I f  the pouer of sale is proliibitecl in t l ~  
trust ilistrument, but, if at the m n c  timc a sale of the trust propert) 
is iridispensablr to tlie prcservatio~l of the interests of t h ~  parties ill t h  
subject-matter of thc trust. 'We tl~iilk it is \\ell s c t t l d  that a co11r.t ot 
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cquity, if it has jur isd i~t ion  ill a given cause, callnot be cleerned lacking 
in power to order tlle sale of real estate w1iic.h is the subject of a trust, 
011 the grounds, alolle, that the limitations of the instriiment creating 
the trust e.\prcssly deny thc power of alienatioil. I t  is true, the exercise 
of that ~ O T I . C ~  call only be justified by some esigciicy which makes the 
: ~ c t i o ~ l  of the court, ill a smse, iiidispcnsable to the prcs~~rvstioi i  of thc 
interests of the parties in the subject-matter of the trust, 3r, possibly, ill 
rase of some other ~lecessity of tlie most urgent character.' ?'~.ust Co. 1 % .  

Sicholson,  162 N. C., 257 ; St. J a m e s  v. Eagley, 138 3. C., 384; C h u ~ c h  
1,. Bvagnu), 14-1 1';. C., 126; Church v. Ange, 161 X. C., 2 1 4 ;  College v. 
Riddle,  165 N. C., 211; JIiddeton P. Rigshce, 179 N. C., t40." Stepp I ? .  

Rtepp,  200 3. C., 237. 
The appellants coiitei~d that  the court erred i11 holdii~g that  the peti- 

tioner, Edi th  Cllristiai~ Woody, had only a contingent interest ill the 
estate. Sectioli 2 of I t em 5 of the will reads: "If either of my said 
sons shall die before tlie expiratio11 of tweiity years after my  death, 
leaving a child or children, the11 such child or childrei shall receire 
their father's share of said net income," etc. Constru a g  the entire 
I tem 5 of the will, we t l i i i~b  the language "Receive their father's share 
of said ne t  iucome" means that  Edi th  Chis t ia l l  Woody would step in  
the shoes of her deceased father, and receire his share of the "net 
income remainiilg." The authorities cited by appellants do not apply 
to the facts in this case. W e  think the meaning of the language is 
clear. 

The able briefs of tlie appellauts have been helpful. Fo r  the reasons 
given, the judgment in  the court below is 

Modified and affirmed. 

UI~OGDES, J., not sitting. 

J. I<. AR'DREWS T. I.. R. JORDAN A N D  EUGENE TRANSOU. 

(Filed 10 January, 1934.) 

Arbitration and Award D d-5. C. Code, 43A held not to apply in tlus 
case, and provision that  award must be made in certain time may be 
waived. 

Where a eansc has been referred, and pending the reference the parties 
agree to a n  aibitration and that the referee's conclusions of law should 
be based 011 the arbitrators' findings, the arbitration is not one sub- 
mitted in accordance with the Uniform Arbitration -4~1, hT. C. Code, 
SDS(a), and the provisions of the act do not apply, and where hearings 
are held before the arbitrators more than sixty clays ~Zter the sub- 



mission to arbitratio~l,  nntl it11 parties are  present or represented by 
counsel, the unsuccessful party may not mait until after the award has 
been made ant1 then set up for the first time his contention that the 
award \ w s  of no efiect because not made within sisty days after thcx 
submission, the provisions of the Uniform Arbitration Act, S. C. Coclt'. 
SSS(h), that an award shoultl hare no lcgnl effect unless rcndercd wit11i11 
sixty days from the submission unless the parties agree in writing to 
a11 extension, being subject to waiver. nnd  t 1 1 ~  award as  rcndrrcd is 
binding on the parties. 

.IPI.EAL by t le fc~da i l t s  fro111 ( ' l m z o ~ t ,  J., Sr~ptc~1111)t.r T ~ I I .  3933, of 
A \ ~ , ~ ~ c . ~ ~ ~ ~ .  Affirined. 

R h i l e  t h e  above a c t i o ~ l  n a s  ~ ) r i l d i n g  ill the S u l ~ c r i o r  ( 'ourt  of ,\11(.- 
g l i a ~ l y  County, S. C., at  Scptrmber Term,  1928, i t  n a s  referred to .I.  11. 
Burkc, rr.feree, by order  of the judge holding the term of court. ('er- 
t a in  agreerneilts w r r c  entered illto by t h e  part ics  aild a re  qet for th i n  thc, 
record. Thc mater ial  par t s  a r e  included ill the, rcport of the. rcfwtv, 
:111tl arbi t rators ,  which is as  follows: 

"The u ~ ~ t l e r s i g ~ ~ c t l  arbi t rators  ha1 i ~ ~ g  bccs~l ;y,rcctl I I ~ I O I I  t l ~ e  ~ ~ x r t i c ~ ~  
to settle the matter  of facts  ill tht) tlisputc~ b c t n c ~ l l  thi, plaintif pl nil 

tlefentlnl~ts, find t l~r ,  fol loning fac t s :  
"(1) Tl~ i r t  sun1111o11s \ \ a s  issuctl ill the  a b o \ c ~  cmtitled vauw by tlw 

plaiiltiff against tllc dcfe~ldan ts  oil 28 ALugust, 1928, a~rt l  duly w r ~ t v l  011 

the d e f e ~ ~ d a n t s  011 20 ,\ugust, 1928. 
" ( 2 )  T h a t  the  a b o ~ e  elititled cause n a i  referred to  J .  II. Uurko. 

referee, a t  the September Tmm, 1928, of Supc'rior ('olwt of \ l I ~ g l ~ i ~ n y  
County. 

"(3 )  T h a t  a f t w  co~lsiderable e\itleiiCe liatl I ~ I I  talrcll a i d  i c ~ \ c r a l  
l i ea r i~ lgs  bcforc ?I. TI. Burke,  referw,  i t  n a s  stlpulatetl and  agrtctl  1)) 
the  part ies  and tlieir a t torneys tha t  J .  H. Uurlrc, i d e r c e ,  and 'I'. ( '  

La1 illder aucl R. 11. Combs, auditors, sl~oulcl act a s  arhi t r :~tors  ill mid  
(.am(, slid find the fac~ts  111 dispntr  b e t \ \ c e ~ ~  the  1)arties to this s u ~ t ,  and 
as to  the inclchtctl~~css of either p a r t y  to the o ther ;  and it I\ a i  f u r t l ~ (  1. 

-tipulatt'tl aud :1gre(~1 tha t  the findiugs of f:lt>ts by said arbi t rator* 
s l~oult l  be final :~ntl c o ~ i c l u ~ i ~ c  t111t1 b i ~ l d ~ l ~ g  011 tlie parties, nut1 ~l lonl t l  
voustitutc t h e  basis upolr n l ~ i c l ~  saitl r t fcrcc .il~oultl draxy h i s  cdonclu- 
sions of law a s  to  the res1)cctivc liability of said pnrtic's, autl t h a t  it 
was f u r t h e r  agrretl tha t  tlie judgn~c ' l~ t  or : ~ v a r t l  s ig i~ed  by the ref(~rc.c. 
and arbi t rators  s l~oult l  co~lstitutc. t l ~ c  fillill settlenlent ant1 j u t l g l l ~ ~ ~ ~ t  
betnee11 t h e  part ies  i n  saitl suit .  

"(-1) T h a t  a f te r  a number of l ~ e a r i ~ l g y  beforo saitl arbitrator., i t  \\a. 
f u r t h e r  agreed b e t ~ c c r i  the 1)artics n d  tlicir cou~iscl  t h a t  11 third audi tor  
should be called i n  to assist said arbi t rators  ; I I ~  court  i n  arr iving at  the. 
finding of facts, aud  that  his  cost should 11t~ paid cqually b t~ tnecn  thcb 
plai~t t i f f  ant1 defendants. 
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" ( 5 )  That  it was agreed in writing betwe~n the pli intiff and dc- 
fenda~i ts  ;111il thcir cou~lscl tliat tlw findii~gs of fact a ~ i d  co~iclusions of 
law in this case should in no way affect the sccoild action brought in 
tlic Superior Court of *\llegliany County by the  plaintiff against tlc- 
fe~ldants, ~vliich secoild cause was by consent contiriued to await the 
conclusio~l of this actioli. 

"(6) That  the referee :uid arbitrators, after many li:arings, at all 
of which said parties were represented either in person cr  by attorney, 
and tliat on the 7th and 8th days of August, 1933, a final hearing of 
said cause was had in the town of Sparta,  Xorth Carolina, a t  which 
the followilig parties were present: J. I<. Andrews, 1,. R .  Jordan, 
Eugene Trailsou, Russell TThitener, attorney for J. I<. Andrews, and 
,I. H. Folger, attorney for I,. R. Jordan,  am1 after a fu  1 hearing and 
careful investigation tlie referee and arbitrators find a s  a fact that  
d. D. LZntlrews is entitled to recover of L. R. Jordan as principal and 
Eugene Transou as surety the sun1 of $2,768.23, with interest on the 
same from 28 August, 1928, until paid. 

" ( I n  arriving at tllc foregoing findings of fact, i t  has been assunled 
that L. R. Joldali  and Eugene Transou liavc paid the amounts they 
;\greed to pay and assulned to pay by the terms of the coutract of disso- 
lution, but if it  should turn  out that  said anlounts h a ~ e  not been paid 
by said p:lrties, then t h e  findings of fact shall in no r a y  prejudice 
,J. K. A n d r e w  in  any riglit that  he may hare  against s < d  parties by 
rcason of their  onpa payment of said amourits to the extent of said 11011- 
payment.) TV. H. Combs, W. E .  Stevens, Arbitrators. J. H. Burke, 
Referee and Arbitrator." 

Upon the foregoing findings of fact, J. H. Burke, referee and arbitra- 
tor, concludes as a matter of law:  

"1. That  J. K. Andrenrs is  entitled to recover of L. .R. Jordan,  as 
principal, and Eugene Trailsou, as surety, tlie sum of $2,762.25, n i t h  
interest on said sum from 28 A \ ~ ~ g u s t ,  1928, until paid, 1nd I further 
find as a matter of law: 

2. That  Eugene Transou is liable as  surety for the pr~yinent of the 
said suin of $2,762.25, with intermt thereon froill 28 lugust, 1928, 
until paid. 

3. Tha t  the agreemeut of arbitration siglleil by the parties alitl their 
counsel contained the following as the final clause thereof; ' I t  is further 
agreed tliat the judgnicwt or award signed by the referee and arbitrator, 
J. H. Burke, shall constitute the final settlement and judgments b-t ween 
tlie parties ill these causes.' 

That  uuder and by virtue of said clause and agreemel t, the referee 
and arbitrators recommend and award that  the cost in this action shall 
be paid as follows: $10.00 to Miss Irene Lequex for stenoq;raphic work, 
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to be paid 75 by plaintiff and $4 by the defendants. $205.45 to W. E. 
Stevens, to  he paid !j2 by plaintiff and by the defendants: The 
aiiiount due TT. H. Combs, auditor selected by tlie to be de- 
tclrmined by the court, and paid b? tlie plaintiff. The amount due T .  C'. 
Larinder, anditor selected by the dcfendants, to be determined by the 
caourt, and paid by the ilefmdants. That  said parties pay J. 11. Burke, 
wfcrec. thc atlditioilal suin of $100.00, $2 to be paid by the plaintiff 
ilntl the o t l~c r  7 2 to he paid by the defendantq, and that  all other costs 
ill  the case be paid hx dcfendants, to be taxed by the clerk of the 
Supcrior Court of ,lllcplianv C'ourity. This 28 August, 1033. J. 11. 
Burke, referee ant1 arl~itrator.  IV. 13. Conibs and W. E. Stevens, 
arbitrators." 

Tlie defendants ga le  uotice before Judge Clement, of the Superior 
('ourt of Alleghnny County, N. C., on 1 September, 1933, that they 
~ o u l i l  move to set aside and ~ a c a t e  the award by the arbitrators. "That 
~ ~ o t  only more than sixty days, but more than twelre months, hare  
c~lapsed since tlie tiinc of the signing, making or entering of ally agree- 
ment of arbitration in this cause or of any order in this cause and be- 
fore the filing of the anarcl or report of arbitrators, nliicll report xiid 
:iuaril is (later1 '38 .\ligust, 1933, and filed 29 -lugust, 1933. That  a 
1 crifiecl copy of said report and award is hereto attached and for the 
lmrpose of shoving the date thereof is rnade a part  of this aff ida~it .  
That  affiarits are informed arid believe that  the said a ~ ~ a r d ,  finding 
;IIKI report have 110 legal effect; that  no order or agreeiiient has been 
liiatle or entered agreeiiig to extend the time for making of the said 
award by said arbitrators and that the award so made a i d  the report 
based there011 are of no legal effect." 

I11 the defendaiits' brief is the following: ('The defendants abandoii 
a 4 g n m e n t  of error as to there beiiig illsufficient evideilce to find that 
Eugene Transou n-as surety for all the hauling done by J. I<. A\ndrem," 
ctc. 

The court belon. rendcred tlie f o l l o ~ ~ i n g  judgment : T h i s  cause com- 
iug on to be heard before his  Honor, J. H. Clement, judge presiding, 
upon a report of arbitration and motion to set aside same in tlie above 
cmtitlecl cause, and it appearing to the court that summons was issued 
in the above entitled cause by the plaintiff against the defendants on 
28 August, 1928, and duly served on the defendants 011 29 August, 1928, 
:111d that after the pleadings Tvere filed in said cause the sxnie was re- 
ferred to J. H. Burke, referee, at the September Term, 1928, of Su- 
perior Court of Allcgliany County; and it also appeari i~g to the court 
that after considerable eridence had been taken and sereral hearings 
had before J. H. Burke, referee, that plaintiff and defendants and thelr 
attorneys agreed to an arbitration of the facts in dispute between the 
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plaintiff and defendants, and agreed upon T. C. Lavinjer  and TV. IT. 
Combs and J. H. Burke as arbitrators, and it also arpearing to tlw 
court that  numrrous hearings were had before said referee and arbitra- 
tors a t  which hearings the plaintiff and defenda~lts wire representctl 
in person and by attorney, and tha t  the time of said hearings w r c a  
mutually agreed upon by the parties to said action; and it further ap- 
pearing to the court that  i t  mas agreed by the parties that  an additional 
arbitrator and auditor should be called in, and by agreement, TV. E. 
Stevens was called in as an  additional arbitrator. That  srveral hearings 
were had of said cause before said arbitrators after mid additional 
arbitrator was by consent agreed to and called in to aid in the settlement, 
and that  said arbitrators or  a majority thereof signed an award award- 
ing to  the plaintiff judgment in the sum of $2,762.25 against L. R. 
Jordan as  principal and Eugene Transou as surety, wlth interest 011 

the same froin 28 August, 1928, until paid, and awarding additional 
cost as follows: $10.00 to Miss Irene Lequex for stenographic work, l/~ 
to be paid by plaintiff and yz by the defendants; $205.45 to W. E .  
Stevens, to be paid 1b2 by plaintiff and 112 by the defmdants;  J. H. 
Burke an additional $100.00, y2 to be paid by tlie plcintiff and thc~ 
other I/: to be paid by the defendants, and that the amount due TV. TI. 
Combs, auditor selected by the plaintiff, to be fixed by the court, to 1)~. 
paid by the plaintiff, the court hereby fixes said sum at  $ , to bv 
paid W. H. Combs by plaintiff; that  the aniount due T.  C. Lavi~~t lcr ,  
auditor selected by the defeadauts, is hereby fixed by the court at 
1 , said sum to be paid by the defendunts, aud that  the remainder 
of the cost be paid by the defendants, to be taxed by the  clerk. Tllr 
court finds as  a fact that  the award was made more than 60 days f r o n ~  
date of agreement to arbitrate:  I t  is, therefore, upon motion of T. C. 
Bowie and Russell W. Whitener, attorneys for plaintiff, considered antl 
adjudged that  the report of said arbitrators be and the same is hereby 
i n  all respects confirmed, antl that  the plaintiff recover of the defeud- 
ants, L. R. Jordan,  as principal, and Eugene Transou, as surety, the 
sum of 12,'762.25, with interest on the same from 28 August, 1928, until 
paid, and tha t  the cost of said action be paid as recommended by said 
arbitrators, with the exception of the amounts fixed by tht: court, xvhich 
are adjudged to be paid i11 accordaiice with amounts so fixed by the 
court, and has been recommended by said arbitrators." 

l Zusse l l  W .  W h i t c ? z e ~  a d  2'. C. Bozcie for plaintijj-'. 
C'. W .  Eiiggins and E'olger d Folger  for defendants. 

OLAKKSOX, J .  The  defendants' exceptions and assignments of error 
relied on, were as follows: "His Honor erred in refusing to set aside 
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the award of the a rb i t~a to r s  on nlotion of defendants upon the ground 
tliat the award was not made and, or filed within 60 days from the date 
of the agreement to arbitrate, no order or agreement having been made 
oxtending the time for making or filing such award. . . . That  his 
Honor erred in entering judgment upon the award, for that  said award 
n a s  not made within 60 days from the date of the agreement to arbitrate 
and no order or agreement was made in writing extending the time for 
~iialiing such award." These exceptions and assignments of error cannot 
be sustained. 

T h r  defendants contci~d tliat the arbitration was governed by Puhlic 
L u w ,  1927, chapter 94-the rniform Arbitration Act. N. C. Code, of 
1931, annotated (Micliie), 43.1, see. 898(a),  cf s e q .  I t  provides: 
Section 898(h) : "If the time within which the award shall be made is 
not fixed in the arbitratioii agreement, the award must be made within 
hixty days from the time of the appointment of the arbitrators, and 
an  award made after the lapse of sixty days shall have no legal effect 
uliless the parties extend the time in which said award may be maclc, 
which extension or ratification shall be in writing." 

Defendants coii t~nd that the above section applies to the present 
rvference and arbitration. We cannot so hold. Section S98(a) of the 
a lo re  act is  as follows: ' T w o  or more parties may agree in writing to 
submit to arbitration, in conformity v i t h  the provisions of this article, 
;lily controversy existing bctween them at the time of the agreement to 
submit. Such an agreement shall be valid and enforceable, and neither 
party shall have the polver to revoke the submission without the colisent 
of the other party or parties to the submission save upon such grounds 
R S  exist in law or equity for the rescission or revocation of any contract." 

The  parties to this controversy did not submit it to be arbitrated "in 
vonformitg with the provisions of this article.'' The  action was pendiiig 
in the Superior Court and referred by the court to a referee when the 
agreement to arbitrate was entered into. I f  defendants intended that  
the Uniform Arbitration Act and its provisioiis should apply, it  should 
have been written ill the agreement to arbitrate, as the case was then 
pending in the Superior Court before a referee. C. S., 572, 573. Mc- 
Se i l l  v. Lawtom, 97 N. C., 16 ;  B. C. Practice & Procedure in Civil 
Cases (McIntosh), p. 558, e t  my., at  p. 539. (3)-Reference to arbitra- 
tion. 

I n  Hill v. Insurance Co., 200 S. C., 502 (510), speaking to the sub- 
ject : "This arbitration is  under the terms of the policy. I t  may be noted 
that  Laws, 1927, chap. 94, makes provision for arbitration by agreement 
of varties." 

I t  may be noted that  the report of the arbitrators i n  part, i s  as fol- 
lows: "That the referee and arbitrators, after many hearings, a t  all 
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of which said parties were represented either in  person or by attorney, 
and that 011 the 7th and 8th days of August, 1933, a final hearing of said 
cause mas had in the town of Sparta, North Carolina; at  which the 
following parties were present: J. K. dndrews, I,. R. Jordan, Eugenc 
Transou, Russell Whitener, attorney for J .  K. Andrews, and J. H. 
Folger, attorney for  L. R. Jordan,  and after a full hearuig and careful 
investigation the referee and arbitrators find as a fact, that  J. D. An- 
d r e w  is entitled to recover of L. R. Jordan as princip,il, and Eugene 
Transou, as surety, the sun1 of $2,762.25, with interec,t on tlw sanlc. 
from 28 August, 1928, until paid." 

The court below in  the judgment set fort11 the fo l louhg :  "And it 
also appearing to the court that numerous hearings were had before said 
referee and arbitrators at  mhich hearings the plaintiff ,ind defendants 
were represented in  person and by attorney, and that the time of saitl 
l~carings merc mutually agreed upon by the parties to said action." 

The defendants, when notified of the hearings, were present in persol1 
and by attorneys and took part  in the hearings and made no objectiou 
to the time, which mas mutually agreed upon. They thereby waivetl 
any right to attack the award. 

Commercial Arbitration and Awards (Sturges, 1930),  at  p. 524-2, 
says: "It  is fully recognized in  submissions generally that an  extensiol~ 
agreement may be implied as well as expressed. Thus, if the parties 
participate in the arbitral hearing without objection to the point that 
a time limitation has expired i t  will be held generally that they have 
thereby waived the time provision. Morc frequently, perhaps, this 
proposition is stated as being a waiver by the party who objects to the 
coilclusiveness or enforceability of a de layd  award after he has so 
participated in an  arbitration. Such conduct has been held effective 
a waiver of a time limitation in a submission agreement which was 
under seal." S e l s o n  ?;. R. R., 157 S. C., 194 (202-3). 

I n  Morse on Arbitration and Award, p. 104-5, we f i rd :  "It  will be 
observed that  the matter of the time when the objection is  to be talcell 
is of the essence of this matter of waiver. The rule i s  that  i t  must be 
taken by the party aggrieved so soon as he becomes aware of the cx- 
istence of the fact creating the incolnpetency. I t  is likeued to the case 
of challenging a juror. The party will not be allowed to lie by after 
he has attained the knowledge, and proceed with the hearing without 
objection, thereby accumulating expense and taking his chance of a 
decision in his favor, and then, a t  a later stage, or after a decision has 
been, or seems likely to be, rendered against him, for the first timc 
produce and urge his objection." We see no error in ths judgment of 
the court below. 

Affirmed. 
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(Filed 10 January, 1934.) 

1. Executors and Administrators G a-Clerk may force e\ecutor to file 
accounting under penalty of contempt. 

An executor is required to file an annual accounting of the decedent'a 
estate, C. S ,  103, n i t h  the right of the interested parties to file a suit 
in equity to surcharge and falsify tlle account, C. S ,  135, or, upon a 
shortage in the estate, the esecutor may be prosecuted for embezzlement. 
C. S., 4268, and the clerk of the court can order the esecutor to file an 
annual accounting, and upon his nilful failure to do so, or his filing of 
an insufficient and unsatisfactory account, and his wilful refusal to file 
a full and satisfactory account nithin ttventy days after the clerk'. 
order to do so, he may be attached by the clerk for contempt, ulion :I 

proper showing, C. S., 106, and committed until he complies ni th  tht. 
clerk's order, or the clerk may remove him. 

8. Contempt of Court B +It is required that facts ulwn which judgmc*nt 
for contempt is based should be set forth. 

Where the clerk of the court attaches an executor for contempt f r~r  
failure to file a satisfactory accounting as  ordered, and in the accountirie 
filed there are controverted ~na t te r s  as  to whether the executor had over 
paid some of the beneficiaries while underpaying others, ant1 a s  to n hetlier 
the esecutor was entitled to certain commissions, or nhether the failure 
of the esecutor was a wilful violntion of the clerk's order for him to 
tile a full and sufficient account, i t  is required that the clerk set forth 
the evidence with his findings and conclusions, and upon his failure to 
have sufficiently done so his order of commitment for contempt will Ijt. 

remanded to him for that purpose. 

3. Contempt of Court A -Contempt' bring criminal in it? n a t u ~ ~  t .11~ 
rrlatire statutes must be strictly construed. 
h proceedin% for contempt of court is sui gcncris, and though criminal 

in its mature, may be resorted to in civil as  nell a s  criminal matters. 
iind the order nttacliin:: the defendant for contempt must be based ullorl 
evidence set out in tlie proceedings, together with tlie court's findings 
of fact and conclusions of law, and nhere the alleged contempt is th(. 
failure to comply n i th  an order of conrt, i t  is  especially necessary that it 
be found that such failure n a s  wilful and unlawful, C. S., 975(4) ,  ant1 
the statute, being criminal in its nature, must be strictly construed. 

APPEAL by respondent, George 0. Hege, f r o m  by?'i~~k, b., a t  J u n e  T(mr1. 
1933, of FORSYTH. Reversed a n d  remanded. 

T h e  clerk of the  Superior  Cour t  of Forsytli  County, on 1 6  February ,  
1933, adjudged t h e  respondent, George 0. Hege, gui l ty  of contempt a11c1 
ordered h i m  to be committed to the rommon jail of Forsytli  County. 
T h e  clerk i n  p a r t  rendered the following judgment:  "In its  discretio~r 
t h e  court refused to accept t h e  report  tendered for  the reason t h a t  i t  is 
not  sufficient according to law, and  tlie court finds a s  a fact  t h a t  George 
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0. Hege, is  in direct contempt of this court and adjudged the said 
George 0. Hege, resp.ondent, in direct contempt of court ;  and the court 
fi~lds as a fact that he  has wilfully disobeyed the orders of this court ill 
refusing to  file report in accordance with its orders and he still wilfully 
refuses to file report as executor of the estate of E m m i  ,I. Stevensoil, 
cleceased, as  hei~etofore directed in an  order of this court. I t  is, therefore, 
ortlercd and adjudged that  George 0. IIege be and he is hereby com- 
witted to tllc common jail of Forsytli County until lie exhibits and files 
rcport as executor of thc estate of Eninia A. Stevelison, deceased, accord- 
i i ~ g  to law and exhibits with said report vouchers and receipts as the 
law directs to support tlisbursemerits shomii therein. T h  s 16  February, 
1033." 

The record discloses tha t :  "011 25 February, 1933, respondent was 
iigaiii brought before the clerk and Mr. P. IY. Parr ish  (clerk's auditor), 
iind minor corrections made after which respondent made out and 
tendered a new report in accordance with said auditor's report. Copies 
of said report n e r e  mailed to all interested parties by the clerk. After 
wllich R. C. Rights, Dora Rights, Louis Rights and Mary Lineback, 
filed protest against the clerk allowing commissions. date was set 
for hearing oil said protest a i d  a t  said hearing no one appearing to 
substantiate said protest; the respondent moved to dismiss same and 
approve the report. Motion denied and respondent excepted." 

The respondent sued out a writ of habeas corpus before Judge Sink, 
illid among other filldings before hini is the following: "That the said 
Geo. 0. Hege, executor of the estate of Emma A. Stevel~son, deceased, 
was committed to tllc comnion jail of Forsyth Coui~ty  by W. E. Church, 
c~lerk of the Superior Court, upou a n  order and findiilg of facts, 16  
February, 1933; that the said finding of facts are adopted by this court 
slid found to be the facts pertaining to the said coinmitmc~nt by the clerk 
of the Superior Court and are made a part  of this judgment. . . . (4) 
Tliat upon the matter coming on to be heard the respondeilt filed an 
:~ffidal-it i11 the said cause (following and marked Exhibit A )  a copy of 
which is attached hereto and made a part  of this judg iient. That  in 
addition to  the finding of facts by the clerk and the findings herein 
contained the court further finds as a fact that  the said Geo. 0. Hege 
did file with the clerk of the Superior Court a report purpor t i i~g  to be 
a final report as  executor of the estate of Emma A. Stel-enson, deceased, 
which report the court finds contained figures which were acceptable 
to the clerk of the Superior Court if and when settlemen, in accordance 
with the said figures is  made; that  the respondent ad,nitted that  he 
had not made settlement with the clerk of the Superior Court in ac- 
cordance with terms of the figures contained in the report presented 
by him to the said clerk. I t  is, therefore, considered, ordered and ad- 
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judged, that  Geo. 0. Hege, be and is llcreby remanded to the common 
jail of Forsyth County under the terms of the commitment of W. E. 
Church, clerk of the Superior Court, there to remain until he comp1ic.s 
with the orders of the said clerk o r  is otherwise discharged according 
to law." 

The record discloses that  the respo~itlelit was dilatory for some period 
of time in making his return, after repeated notices by the clerk. Thc 
respondent contended '(that he has o ~ e ~ p a i c l  seven heirs more than 
~ n o u g h  to finish paying thr  remaining three, and the inheritance tax." 
That  the clerk refused to allow him commission, $804.63, although the 
estate was in  litigation for two years and was benefited by same. That  
the clerk required h i n ~  to  be chargeable with certain interest which w t ~ .  
incorrect, on inheritance tax amount to $106.28. 

('Analysis of report referred to in paragraph 4 of Judge Sink's f i r r t l -  

ings of facts, as compiled from said report a l ~ d  the report of auditor:  

. . .  Total amount of assets . . . . . . . .  $ 11,424.31 
. . . . . . .  Total collections. $ 13,797.77 

Total disbursements 6,214.22 

to be equally tiivitled between ten heirs, whirl1 would be q u a 1  t u  $ 7 . i h . X  
each. 

Report sllows that the estate was in litigation until 28  ,March, 192s. 
The  following distribution made to heirs betveen 1 Dwrmber,  1!)85. 

and 28 ~ep tember ,  1928 :  

,Innie Mock, due 1 share $ 738.35 
Louis Rights, due 1 share 758.36 
R. C. Rights, due 1 share 738.36 
Will Rights, due 1 share 758.36 
Mary Lineback, due 1 share 758.36 
Agnes Rights, due 1 share 758.36 
Dora Rights, due 1 share 758.36 

Arthur Jenkins, due 1 share $ 758.36 
Lizzie Jenkins, due 1 share 758.36 
Daisy Jenkins, due 1 share i58 .36 

Paid 
$ 813.09 

813.00 
818.09 
818.09 
793.09 
817.89 
818.09 

$ 700.00 
700.00 
700.00 

Overpaid 
E 59.73 

54.64 
59.7:: 
59.73 
34.73 
59.5; 
59.7:; 

Unpaid 
$ 58.36 

58.36 
58.36 

All of above paid to heirs prior to 1 January ,  1929. Leaving dnc:  

Inheritance tax . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 272.46 
. . . . . . . . . . . . . . . .  Clerk of court auditing and filing 16.35 
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The  follo~ving heirs joined in filing protest referred to in proceed- 
i l p  before the clerk: Annie Mock, R. C. Rights, Lo i is  Rights, and 
Mary Lineback." 

From tlie above report $7,583.60 was due the heirs, and they were 
overpaid $562.94. I t  mill be noted that  four of the leirs who mere 
o ~ ~ r p a i d  filed a protest, also that  those heirs who filed protest against 
the clerk allowing con~missions did not appear to sohstantiate tlic 
protest. 

The record further shows an affidavit by respolident (Exhibit A rtl- 
fcrrecl to by Judge Sink) that in part  says: "Deponent therefore dis- 
avows any intent to be in  contempt of court or any of its officers, that 
he diligently and faithfully tried to the best of his ability to comply 
with not only all demands made by the clerk but any suggestions which 
tlie clerk mould make, that  he has not orily in this illstance but i n  all 
other instances acted with the utmost respect for the court and all of 
its officers and their authority and has not in the present case or any 
other case ever iiite~lcled to either impede, delay or w i l f ~  lly disobey t l ~ e  
ortiers of the clerk or any officer of the court." 

CLARI;SOS, J. The record discloses tha t :  "Copies of skiid report \\ere 
111ailed to all interested parties by the clerk. After which R. C. Rights, 
Dora Rights, Louis Rights and Mary Lineback, filed protest against tlie 
rlerk allowing commissions. A date was set for hearing on said protest 
and at said hearing 110 one uppearing to su1)stantiate said protest; the 
respondent moved to dismiss same and approre tlie report. Notioil 
denied and respondent excepted." 

I t  appears from the record that  there were several coi~troverted ques- 
tions arising on the final report. Copies of the repoyt were mailed to 
d l  interested parties by the clerk. They took no action bclfore the clerk. 
The interested parties had a right to  file a bill ill equit,y to surcharge 
aiid falsify the account or proceed under C. S., 135. S. v. ~VcCanless,  
193 N. C., 200. C. S., 48, requires an  inventory mitliin three months. 
The  clerk, under C. S., 49, can compel an  executor to  file an  inventory 
or remove him. C. S., 105, requires an annual accounting. C. S., 106, 
is as follows: "If any executor, administrator or collectcr omits to ac- 
couilt, as directed in  the preceding section, or renders an insufficient 
and unsatisfactory account, the clerk shall forthwith o r d x  such execu- 
tor, administrator or collector to render a full and satisfactory accouiit, 
as required by law, within twenty days after service of the order. Upor1 
return of the order, duly served, if such executor, administrator or 
collector fail to appear or refuse to exhibit such account, the clerk may 
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issue an  attachmelit against him for a contempt and commit him till 1lc 
vxhibit such account. and may likewisp remore him from office." C. S., 
109, prolides for final account. 

The  record shows that  the clerk was diligent and active in  perform- 
ing his duty untler tlie above statutes. C. S., 110, provides that credi- 
tors mny bring a special proceeding for accounting. C. S., 1.70-Repre- 
wntative must settle after two years. Public Laws, 1933, chap. 185, 
amends this section giving clerk authority to extend final settlement 
of estates for f i ~  e years v i t h   appro^ a1 of judge. C'. S., 152, p r o ~ i d e s  
that after final account represelltatire may petition for settlement. 
C. S.. l e 5 i ,  conimissions alloned rcpresentatirrs. Bank c. Rank, 126 
S. C., 531; Xell~y c. Odum,  139 N. C., 278; Tlzigpen v. Tmst  Co., 203 
S. C., 291. C. S., 4265, is  as follows: "If any person exercising a 
1)ublic trust or lioltiing a public office, or any guardian, administrator, 
mecutor, tructee, or any officer or agent of a corporation, or any aqent. 
~.onsignee, clerk or servant, cxcept persons under the age of sixteen 
wars ,  of any person, shall embez~le  or fraudulently or knoningly and 
wilfully niiwl)l)ly or c o n ~ c r t  to his o1r.11 use, or shall take. malrc way 
v i th  or secrctc, with i n t m t  to mlbezzle or fraudulently or lrnowingly 
and ~ i l f u l l y  illisapply or conrert to his own use any nioney, goods or 
othcr chattels, bank ~lotes, checks or order for the payment of money 
~ssued hy or drawn on any hank or other corporation or any treasury 
~wr ra i i t ,  t reasur j  note, bond or obligation for the payment of money 
issued by tlie United States or by any State, or any other raluable 
security nliatsoerer belonging to any other person or corporation, n l ~ i c l ~  
- I d 1  ha\-e come into liis possession or untler his care, he shnll be guilty 
of a felony, and shall bc punished as in  case of larceny." 

The law as abore set forth is ample and plenary to protect cqtates 
from the ravages of unjust stewards. Under certain circumstances they 
c3a11 be punished for contempt and indicted for embrzzlement. I t  is 
inlportant that the clerks sliould hold tliese fiduciaries to a strict ac- 
c-ountability and tlle clerk of Forsyth County is to  be conmiended for 
a comuliance n i t h  the statute. While this is so. the individual is en- 
titled to a just accounting. These disputed matters, like conimissions, 
interest, overpayments, etc., claimed by the executor, respondeut in this 
c30ntroversy, sliould be carefully gone into and considered. Testinlony 
Aould be heard on each contested item and the facts carefully set out 
and found, and tlie clerk on the facts found should declare tlle law. The 
executor, as i11 this case, can except to the findings of fact and conclu- 
.ions of law and appeal to the Superior Court. 

I n  Mordecai's Law Lectures, Vol. 2 (2d ed.), p. 1339-40, speaking 
to the subject: "These ex par fe  accounts filed and audited are not con- 
clusive and a n  estoppel on either the personal representatire who files 
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them, or on thc legatees and ncxt of kin. But  such an  account is prima 
facic correct and places the burden of proof on him who alleges thc 
caontrary. Should the personal representative and beneficiaries of the 
(.state enter into a coi~trorersy over the accounts befor(. the clerk, ant1 
the clerk state the account i11 such controversy, it may be, and probably 
is, the law, that  the account so stated would be binding and an estoppel 
on those participating in such controversy. Tn such a coutroversy e i thw 
party, I take it, could appeal to tlie judge in term 01. out of term." 
Ex Parts Spcncer, 95 IT. C., 271; Bean v. Bean, 135 N .  C., 92 ;  Marlc~. 
1 % .  Golden, 172 N. C., 823. C. S., 637. 

Kow we come to consider the question of contempt. C. S., 978: "Any 
person guilty of any of the following acts may be punished for con- 
tempt: (subsec. 4 )  Wilful  disobedience of any proccs!i or order law- 
fully issued by any court." 

il contempt proceeding is  sui generis. I t  is criminal i n  its nature, 
and that  the party is cliarged with doing something forbidden, and, 
if found guilty is  punished. Yet it may be resorted to in civil or crim- 
inal action. I n  the Natter of Lewis, 202 U. S., 514, 53 L. Ed., 1172. 
I n  contempt proceedings tlie facts upon which the contempt is  basctl 
must be found and filed, especially the facts concerning the purpose and 
object of the contemnor, and the judgment must be founded on these 
findings. I n  re Odum, 133 N. C., 250; Wed v. West, 199 N .  C., 12. 

Contempt proceedings is criminal i n  its nature, and must be toll- 

strued strictly. 
111 S. u. Uanlzs, 143 N .  C., 657 ,  we find: "The worc 'wilful,' W ~ I I  

used in a statute creating an  offense, iniplies the doing of the act pur- 
posely and deliberately in violation of law." I n  S.  z. Falkner, 182 
N. C., p. 798, i t  is said:  "The term unlawfully implies, that  an  act is 
done, or not done as  the law allows, or requires; while the term wilfull?y 
implies tliat the act is done knowingly and of stubborn purpose." 
West v. West, supra, p. 15. 

TVe think tliat evidence should be taken by the clerk on all tlie tlis- 
putcd matters and a complete statement of the account made up by 
him and his conclusion of law found thereon. From tLe prescnt statc 
of the record, me cannot hold that  there was a wilful disobedience of 
ally process or order lawfully issuccl by the clerk. Eor  the reasonq 
given, the cause is  

Reversed and remanded. 
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RENET P O I , I I i O F F ,  RECEIVER OF S H I E L D S  F U R N I T U R E  COMPANY, v. 
FIR'ANCE SERVI('F: COMPANY. 

(E'iled 10 January, 1934.) 

1. Usury A +Findings in this case held sufficient to support judgment 
that plaintiff recover twice the amount of usury paid. 

Where in sustaining an exception to the referee's finding that the 
contract in question was governed by the laws of another state, the 
court finds that the stipulation in the contract that  the laws of such 
other state should apply was made in bad faith for the purpose of 
evading the usury laws of this State, and that  defendant charged and 
received payment of usurious interest, the findings are  sufficient to sup- 
port a judgment in plaintiff's favor that he recover of defendant tnice 
the amount of usurious interest paid as determined by the laws of this 
State. C. S., 2306. 

8. States A -Stipnlation that contract is governed by lams of another 
state is void where it is  made i n  bad faith to avoid usury laws. 

Where a contract for the loan of money stipulates that  the laws of 
another state should govern, and such stipulation is inserted in the 
contract in bad faith in order to  evade the usury laws of this State, 
our courts nil1 disregard the stipulation and apply the provisions of our 
l a n s  in an action by the borrower to recover tnice the amount of usury 
charged and received, and the evidence in this case is held sufficient 
to support a finding of bad faith. 

3. Reference C a- 
The trial court may overrule a finding by the referee upoil exceptions 

duly taken, and make additional findings in regard to the matter, and 
base a n  adverse conclusion of law thereon. 

1. Usury A a - In determining whether contract is usurious, the courts 
will look to its substance and not i ts  form. 

In construing a contract in reference to usury the courts will look 
to its substance and not to its form, and a contract will be declared 
usurious when it  appears that it was the purpose and intent of the lender 
to charge and receive a greater rate of interest than that allowed by 
law. C. S., 2305. 

APPEAL by defendailt f r o m  Clement, J., a t  October Term,  1933, of 
Porsyth.  Aflirmed. 

T h e  judgment i n  the Forsy th  County Cour t  is  a s  follows : 
"This  cause coming on t o  be heard  before his  Honor ,  Oscar 0. Efird, 

judge presiding a t  the  12 June ,  1933, t e rm of the  Forsy th  Connty Court,  

and  being heard  upon the  report  of Honorable H. R. Starbuck,  referee 

heretofore appointed by th i s  court, and  upon the  exceptions t o  the report  

filed by  both the plaintiff and  the  defendant a s  appears  of record and 

the court, a f te r  careful consideration of the evidence taken before the 
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referee and the exceptions signed by both the plaintiff rmd the defend- 
ant, and after hearing and considering the arguments and briefs of 
rounsel, the court being of tlie opinion that the excepiions Kos. 3, 2 
and  3 filed by the defendant sliould be and the same are hereby over- 
ruled, and that exceptioiis 1, 2, 3 and 5 assigned by the plaintiff should 
be, and they are  hereby overruled, except as hereinaftel. modified, and 
being of the further opinion that the fourth assignment of error of 
the plaintiff sliould be and the same is hereby sustained, and the court 
being of tlie further opinion, and SO finds, that the contracts are  goy- 
cri~ed by the l ays  of the State of Rortli Carolina, and tliat the plaintiff 
is entitled to recover and that tlie l a w  of Maryland do not control for 
the reasoil that the stipulatioi~ tliat the laws of Maryland should apply 
was made for the purpose and with the intent of evading the usury 
laws of the State of Korth Carolina, and, except as herein modified. 
the report of the referee is affirmed. 

NOW, therefore, upon motion of Fred. S. Hutchins, attorney for the 
plaintiff, it  is considered, ordered, adjudged and decreed that the plain- 
tiff recover judgment against the defendant in the  sum of $2,711.00, as 
pennlty for usury as provided by the laws of North Carolina, wit11 
interest thereon from 13 March, 1929, the date of the in83titution of the 
said suit, and for the cost of the court to be taxed by the clerk, including 
ni l  allowance of $100.00 to be paid H. R. Starbuck, refewe. 

I t  is further ordered, adjudged and decreed, that  the plaintiff recover 
judgnient against the  bondsman, the Maryland Casualtj Company, on 
its undertaking on the discharge of the attachment in the sum of $3,000 
to bo discharged upon the payment of the amount of this judgment in- 
cluding all the cost taxed herein against the defendant." 

The defendant made numerous exceptions and assignments of error 
and appealed to the Superior Court. The judgment ir  that court is 
as follows : 

"This cause coming on to be heard and being heard before his Honor, 
J. H. Clement, judge presiding at  the October Term, 1933, of th(8 
Superior Court of Forsyth County, on appeal from the judgment of 
the Forsyth County Court, and it ha l ing been agreed b2tween counsel 
for the plaintiff and defendant, that this judgment should be rendered 
out of term, nunc p ~ o  func, and after argument of connsel and con- 
sideration of the record, the court being of the opinion that  the assign- 
inelits of error of the defendant from one to six inclusi-re are without 
merit and should be overruled, and that  the judgment of the county 
court should be affirmed. 

Now, therefore, upon motion of Fred S.  Hutchins, attorney for the 
plaintiff, i t  is ordered and decreed that  the assignments of error from 
one to six of the defendant, appellant, are without merit and should 
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be and are hereby overruled and that the judgment of the county court 
should be and the same is hereby affirmed with the cost of the appeal 
to be taxed against the defendant. And this cause is remanded to the 
Borsyth County Court in accordance with this opinion." 

The defendant appealed from this judgment to the Supreme Court. 
The necessary exception and assignment of error for a decision of the 
c+ontroversy will be set forth in the opinion. 

Fred S. H u t c h i m  and H.  Bryce Parker for plaintiff. 
Parrish & Deal for defendants. 

CLARKSON, J. The only exception and assignment of error that we 
think necessary to consider as determinative of this controversy is as 
follows: "That the Forsyth County Court erred in  overruling the 
defendant's motion that the action be dismissed, for that the evidence 
introduced by the plaintiff does not make out a cause of action, and 
to the entry of the judgment appearing in record." We see no error in 
the ruling of the Forsyth County Court, which was affirmed on appeal 
to the Superior Court. The Forsyth County Court in its judgment 
found: "And being of the further opinion that the fourth assignment 
of error of the plaintiff should be and the same is hereby sustained, and 
the court being of the further opinion, and so finds, that the contracts 
are governed by the laws of the State of North Carolina, and that the 
plaintiff is entitled to recover and that the laws of Maryland do not 
control for the reason that the stipulation that the laws of Maryland 
qhould apply was made for the purpose and with the intent of evading 
the usury laws of the State of North Carolina. 

The fourth assignment of error of plaintiff, sustained by the Forsyth 
County Court, and affirmed on appeal to the Superior Court, is as 
follows: "Fourth exception-That the referee found as a conclusion of 
law that the contracts are governed by the laws of the State of Maryland 
and, therefore, that the plaintiff is not entitled to recover as set out 
i n  the referee's conclusion of law No. 2. Whereas, he should have found 
that the contracts are governed by the laws of the State of North Caro- 
lina, and that the plaintiff is entitled to recover and that the laws of 
Maryland do not apply for the reason that  the  contract stipulation 
fhat  the law of Naryland should apply is in bad fai th and for the  pur- 
pose and intent of evading the usury laws of the State of Nor th  Caro- 
lina." (Italics ours.) 

I n  B u n d y  v. Credit Co., 200 N .  C., 511 (515)) this Court, quoting 
from Zimmerman v. Brown, 166 Pac., 924, says: "By the great weight 
of authority it is held that, in a case like the present one, every presump- 
tion is against an intention to violate the law, so that where notes are 
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executed in one State and payable in another, the parties will be pre- 
sumed to have contracted with reference to the law of the place where 
the transaction would be valid rather than in view of tke law by which 
it would be illegal, provided, however, that there is no evidence of bad 
faith or of an intention to  evade the usury law of t'?e latter State. 
Therefore, when a contract is usurious by the law of the State wherein 
i t  was made, but not accoiding to that of the State wherein it is to 
be performed, the parties will be presumed to have contracted with 
reference to the law of the latter State, and the contract will be upheld, 
subject to the conditions of good faith just set forth." 

I n  Bundy v. Credit Co., 202 N .  C., 604 (607), we find: "Bad faith 
cannot be defined with mathematical precision. The ult mate definition 
of the term would depend upon the facts and circumstances of a given 
controversy. Certainly, i t  implies a false motive or a false purpose, and 
hence it is a species of fraudulent conduct. Technically, there is, of 
course, a legal distinction between bad faith and fraud, but for all 
practical purposes bad faith usually hunts in the fraud pack." 

We think that, taking the fourth assignment of error of plaintiff, 
which was sustained, and the further finding of fact kg the judge of 
the Forsyth County Court, affirmed by the court below it is sufficient 
to support the judgment. 

I n  Abbitt v. Gregory, 201 N.  C., 577 (596)) we find: "In Trust  Co. 
v. Lentz, 196 N. C., 398 (a t  page 406), 145 S. E., 776, i t  is said: 'In 
view of the position taken by some of the parties that the judge was 
without authority to change the report of the referee-the reference being 
by consent-it is sufficient to say that, in a consent reference, as well 
as in a compulsory one, upon exceptions duly filed, the judge of the 
Superior Court, in the exercise of his supervisory power and under the 
statute, may affirm, modify, set aside, make additional findings, and 
confirm, in whole or in  part, or disaffirm the report of a referee. Con- 
tracting Co. v. Power Co., 195 N.  C., 649, 143 S. E., 241; Mi1ls.v. 
Realty Co., 196 N .  C., 223, 145 S. E., 26.'" Xoore v. Brinkley, 200 
N. C., 457; Tl'allace v. Benner, 200 N. C., 124; Thigpea v. Trust  Co., 
203 iY. C., 291 (295). 

We think there was sufficient evidence for the court below to find the 
facts as above set forth. The general principle is thus stated in 53 
A. L. R., at  p. 746: "The later cases substantiate tho3e cited in the 
earlier annotation to the effect that a court, in deciding whether or 
not a transaction is usurious, will disregard its form and look to the 
substance, and will condemn it if all the requisites of usury are found 
to be present, despite any disguise it may wear, and that the question 
of good faith in exacting or receiving a charge which is ostensibly for 
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an expense of the loan is often a decisire factor in determining whether 
or not the transaction is usurious," citing Ripple  v. Mortgage Corp., 
193 N .  C., 422. 

I n  Bank v. Wysong, 177 N. C., 380 (388) : "This kind of usurious 
agreement has been cast in various forms, but the courts hare invariably 
stripped it of its flimsy disguise, and decided according to its substance 
and its necessary tendency and effect, when the purpose and intent of the 
lender are unmistakable. And this is the correct rule." 

I n  Bundy v. Credit Co., supra, at p. 516, it is stated: "The general 
principle recognized in all jurisdictions is that ordinarily the execution, 
interpretation and validity of a contract is to be determined by the 
law of the State or county in which it is made." 

I n  Ripple v. Mortgage Corp., mpra ,  at p. 428, the following able in- 
struction by Oglesby, J., to the jury was approved: "Now, gentlemen 
of the jury, if the place of payment was specified as in the State of 
Maryland, for the purpose of avoiding the usury laws of North Caro- 
lina, and if it were a scheme or method to avoid the usury laws of North 
Carolina, and that was the reason for the place of payment being pro- 
vided in Maryland, then your answer to the second issue would be 'No'; 
that they were not to be performed in Maryland, because if providing the 
place of payment as Maryland was a scheme to evade and whip around 
the usury laws of North Carolina, and was not done in good faith, 
then the place of payment, so far as the law is concerned, would not be 
in Maryland." 

I n  Clark v. Bank, 200 N.  C., 635, "The statutory penalty for charging 
usury is the forfeiture of all interest on the loan; it is only when the 
borrower had paid usury to the lender of money, that he can recover 
in a civil actioii as the statutory penalty for taking and receiving usury, 
twice the amount paid," citing C. S., 2306, and many authorities. 

C. S., 2305, is as follows: "The legal rate of interest shall be six 
per cent per annum for such time as interest may accrue, and no more." 

I n  Pugh v. Sca~boro,  200 N .  C., 59 (64), we find: "The humanities 
of all civilized nations has condemned usury, a species of ingenious 
oppression, especially in this day. I t  may be well for us to hark back 
to the Mosaic law, where we find: 'If thy brother be waxen poor, and 
fallen in decay with thee, then thou shalt relievc him; yea, though he 
be a stranger, or a sojourner, that he may live with thee. Take thou 
no usury of him, or increase, but fear thy God, that thy brother may 
live with thee. Thou shalt not give him thy money upon usury, nor 
lend him thy vituals for increase.' Lev. xxv, 35-37." 

I n  the present case it was in eridence that the interest charged on 
tlifferent loans, the percentage rate was : 16.58, 16.76, 17.52, 17.62, 17.68, 
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17.86, 18.00, 18.05, 18.29, 18.36, 19.06, and  20.29. I t  is  a mat te r  of 
common knowledge t h a t  such exorbitant usury  would natural ly  cause 
the  company t o  f a i l  and  g o  i n t o  the  hands  of a receiver, as i n  the  
present case. This enormous percentage r a t e  n o  doubt  caused t h e  death 
of this industr ia l  corporation. T h e  judgment  of the  court  below i s  

Affirmed. 

ELSIE MOORE, BY HER NEXT FR~END, J O H N  H. MOORE, v. E. R. POWELL. 

(Filed 10 January, 1934.) 

1. Trial D -On motion of nonsuit all t h e  evidence is la b e  considered 
i n  t h e  l ight  most favorable to plaintiff. 

On a motion a s  of nonsuit all the evidence, whether offered by plaintiff 
o r  elicited from defendant's witnesses, is to be considered in the light 
most favorable to plaintiff, and he is entitled to every reasonable in- 
tendment thereon and every reasonable inference therefrom. C. s., 567. 

2. Appeal a n d  E r r o r  E b- 
Where the charge of the court is not in  the record i t  .sill be presumed 

on appeal to correctly charge the law applicable to the facts. 

3. Automobiles C f-Evidence of defendant's negligence i n  view of pres- 
ence of small  child o n  shoulders of highway held sulficient. 

The evidence in this case tended to show that  plaintiff, a child of 
ten years, was walking with another child on the shoulders of a highway, 
that a short distance away several women and children were standing 
or walking on the shoulders of the highway, and that  the road was 
straight and the view unobstructed, that near the place of the accident 
there were several houses and a filling station, and that defendant was 
driving his car a t  a rate of thirty-five or forty miles stn hour and did 
not blow his horn or give any signal of his approach, and that  plaintiff 
ran in front of his car and was struck and injured thereby. Held, a 
driver is  required by statute to slow down and give a warning signal 
upon approaching pedestrians on the traveled part of a highway, C. S., 
2616, and the law requires more than ordinary care in regard to chil- 
dren, and requires that a car shall not be driven a t  a speed which 
endangers the life or limb of any person, C. S., 2618, and the evidence 
of defendant's negligence was properly submitted to the jury. 

4. Automobiles C i---Contributory negligence of pedestrian will not  excuse 
driver if driver should have been able  t o  avoid accident. 

The contributory negligence of a child in running in front of an auto- 
mobile will not excuse the driver of liability if, under all  the circum- 
stances, the driver should have had his car under such control and run- 
ning at  such speed as to have enabled him to have avoided the accident 
after seeing the child, or after he could have seen the child in the 
observance of a proper lookout. 
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APPEAL by defendant from Sink, J., and a jury, at  June Term, 1933, 
of ROCKINGHAM. NO error. 

This is .an action for actionable negligence brought by R la in tiff 
against defendant alleging damages. The evidence was to the effect 
that the plaintiff, Elsie Moore, is a small child who, on the date of 
her injury in April, 1932, was ten years of age. She lived in a rather 
thickly settled rural community about three miles west of Reidsville, 
North Carolina, on State Highway No. 48. This highway was hard- 
surfaced for a width of eighteen feet, with ordinary dirt shoulders. The 
plaintiff's home is forty-six steps from the hard surface. There are 
three other homes facing along this road in close proximity ranging 
from forty-six to fifty-three steps apart. These other homes are from 
twelve to fifteen steps back from the hard surface. A service station 
is located 76 steps from the last house. The highway at this point is 
straight. The shoulders were clear of trees, bushes or shrubbery. The 
view was unobstructed for two hundred yards or more in each direction 
from the place of the injury. The plaintiff, her mother, Mrs. John 
Moore, the plaintiff's three little sisters, aged three, five and nine, re- 
spectively, and Mrs. Malta Moore, were standing along the shoulder 
of the road. They had gone there to look for wild lettuce or wild salad 
which was growing there. Mrs. John Moore, Mrs. Roy (Malta) Moore 
and two of the little children were standing on the shoulder on the 
south side of the road (opposite plaintiff's home) about six or eight 
feet from the mail box. The plaintiff and her little sister Ruby mere 
standing about the middle of the shoulder on the same side of the road 
but about fifty feet from them in the direction of Reidsville. The de- 
fendant was driving his automobile along Highway No. 48, en route 
from Weritworth to Reidsville. He  was accompanied by another. He  
was driving from thirty-five to forty miles per hour. "They were in 
conversation with each other7)-talking as though they were in closts 
conversation. They saw the women and the children standing along 
beside the road. The defendant himself testified: "When I first saw 
these people, I was a good mays back up the Defendant did 
not blow his horn or give any signal-"Might have been straddling thc 
center." The plaintiff did not hear the car as it approached. She 
started across the road-"She was going kinder angling, more in the 
direction of Reidsville." Mrs. John Moore testified: That was some- 
what the same direction in which the defendant was traveling. Just 
before she was struck she was made aware of the approach of the auto- 
mobile. She threw her hands up and screamed. The car hit her when 
she was "about half may between the rniddle of the hard surface and 
the shoulder on the left." She was thrown into the air, fell on the 
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right fender and later dropped to the concrete. She was severely and 
permanently injured. 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Was the plaintiff injured by the negligence of the defendant, 
;IS alleged ? Answer : Yes. 

2. What damage, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : $1,500." 

Judgment was rendered on the verdict by the court below, and de- 
fendant appealed to the Supreme Court. 

Iiarry L. Faggc and Glidewell & Gwyn, for plaintiff. 
Sharp & Sharp for defendant. 

CLARKSOIS, J. At the close of plaintiff's evidence, and at the close of 
all the evidence, the defendant made motions for judgment as in case of 
nonsuit. C. S., 567. The court below overruled these motions and ill 
this we can see no error. We think there was sufficient competent evi- 
dence to be submitted to the jury. 

Upon a motion as of nonsuit all the evidence, whetler offered by 
the plaintiff or elicited from the defendant's witnesses, is to be con- 
sidered in  the light most favorable to the plaintiff and he is entitled 
to every reasonable intendment thereon and every reasonable inference 
therefrom. 

The charge of the court below is not in the record, auc the presump- 
tion of law is that the learned judge charged the jury correctly the 
law applicable to the facts. 

The law of the road-C. S., 2616, is in  part:  "Upon approaching a 
pedestrian who is upon the traveled part of any highway, and not upon 
a sidewalk, and upon approaching an intersecting h i g h w ~ y  or a curve, 
or a corner in a highway where the operator's view is obfitructed, every 
person operating a motor vehicle shall slow down and give a timely 
signal with his bell, horn, or other device for signaling." 

C. S., 2618, provides: "No person shall operate a motor vehicle upon 
the public highways of this State recklessly or at a rate of speed greater 
than is reasonable and proper, having regard to the width, traffic and 
use .of the highway, or so as to endanger the property or the life or 
limb of any person," etc. 

I n  S .  v. G m y ,  180 N. C., 697 (701), speaking to the subject: "The 
vigilance and care required of the operator of an automobile vary in 
respect to persons of different ages and physical conditions. H e  must 
increase his exertions in order to avoid danger to children, whom he 
may see, or by the exercise of reasonable care should see, on or near 
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the highway. More than ordinary care is required in such cases. 
Deputy v. Rimmell ,  80 S .  E. (W. Va.), 919; 8 N. & C. Cases, 369. 
Moving quietly, as an automobile does, without the noise which ac- 
companies the movement of a street car or other ordinary heavy vehicle, 
i t  is necessary that caution should be continuously exercised to avoid 
collision with pedestrians unaware of its approach. The speed should 
be limited, warnings of approach given, and skill and care in its manage- 
ment so exercised as to an t ic i~a te  such collisions as the nature of the 
machine and the locality might suggest as liable to occur in the absence 
of such precautions. Berry on Automobiles, see, 124; Huddy on Auto- 
mobiles (4 ed.),'sec. 214. I n  S. v. Gash, supra (177 N .  C., 598), the 
court below charged the jury: 'If the defendant was operating the car 
lawfully and at the rate of speed permitted by law, yet if by reason 
of a failure to keep a proper lookout he failed to see the deceased in 
time to avoid injuring him, and "by reason of his carelessness and 
negligence in failing to keep this lookout" he caused the death of the 
child, he was guilty.' The Court held that in this charge there was 
no error." 

I n  Goss v. Williams, 196 N. C., 213 (221-2)) the following able charge 
of Judge Sinclair, in the court below was sustained: "You are instructed 
that even though the injured party through his own negligence placed 
himself in a position of peril he may recover if the one who injured 
him discovered, or by the exercise of ordinary care could have dis- 
covered him in time to have avoided the injury. The defendant would 
not be relieved of liability by reason of the fact that he did not see 
him, but the law holds him to the responsibility of seeing what he could 
have seen by keeping a reasonably vigilant and proper lookout. Yon 
are instructed that the mere fact that a child runs in front of a moving 
vehicle so suddenly that the driver had no notice of danger, does not 
necessarily relieve the defendant from liability. There still remains the 
question whether the negligent driving of the automobile made it im- 
possible for the driver to aroid, the accident after seeing the child, or 
when by the exercise of reasonable care, such driver could have seen 
the child in time to avoid the injury, there being a greater degree of 
watchfulness and care reauired of automobile drivers as to children 
than adults." This charge correctly states the humane doctrine. 

I n  Davies v. Mann, 10 M .  & W., 546, Shirley's Leading Cases in 
the Common Law (3d English Edition), p. 269, we find: "The owner 
of a donkey fettered its forefeet, and in that helpless condition turned 
i t  into a narrow lane. The animal had not disported itself there very 
long when a heavy wagon belonging to the defendant came rumbling 
along. I t  was going a great deal too fast, and was not being properly 
looked after by its driver; the consequence was that it caught the poor 
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beast, which could not get out  of the  way, and  killed it .  T h e  owner 
of t h e  donkey now brought  a n  action against t h e  owner of t h e  wagon, 
and, i n  sp i te  of his  own stupidity, was allowed to recover, on the  ground 
that  if the driver  of the wagon had been decently careful the come- 
quences of the plaint i f f ' s  negligence would have been averted." "How 
much then is a m a n  better t h a n  a sheep.'' Mat thew 12, p a r t  v. 12. I s  
a donkey better t h a n  a ch i ld?  T h e  question answers itself. I n  t h e  
judgment of t h e  court  below, we find 

No error. 

STATE r. CLYDE FERRELL. 

(Filed 10 January, 1934.) 

1.  Criminal Law E *Asking of questions on arraignmctnt by solicitor 
is not ground for objection where court is present and directs pro- 
ceedings. 

An arraignment in a criminal action is but the calling of the defendant 
to the bar of the court to  answer the matter charged in the bill of in- 
dictment, and where the questions are  asked by the solicitor in the pres- 
ence of the judge with his consent and under his direction, the arraign- 
ment is not void on the ground that  the questioning st.ould have been 
conducted by the judge directly or by the clerk of the court. 

2. Homicide G -Evidence of defendant's guilt of murder in the Arst 
degree held sufficient to be subnlitted to the jurg. 

Evidence tending to show that  the defendant on trial for a homicide 
drove to a filling station a t  night with two others for the purpose of 
robbery, that  defendant waited outside in the car while his companions 
went into the filling station and held up the proprietor a t  the point of 
pistols, that  deceased was with the proprietor in the building, that the 
proprietor dodged and went into an adjoining room, armbed himself with 
a pistol and shot gun, and pointed the pistol a t  his assailants through a 
crack in the door, whereupon the two robbers ran out, and that deceased 
was then killed by a shot from a guE fired from the outside, and that  
after the firing of the fatal shot, the proprietor ran to the window and 
fired his gun after the automobile in  which the robbers were fleeing, is 
held sufficient to be submitted to the jury on the question of defendant's 
guilt of murder in the first degree. C. S., 4200. 

3. Criminal Law G &Evidence of guilt of other crimeti may be com- 
petent to establish identity and guilty knowledge. 

While ordinarily evidence of the commission by th2 defendant of 
offenses separate and distinct from the one on which he is being tried 
is incompetent, such evidence may be competent when it tends to  show 
and is admitted for the purpose of showing defendant's guilty knowledge 
or for the purpose of identification, and in this case, in which defendant 
was charged with murder in a n  attempted robbery of a filling station to 
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which defendant had driven in a car with certain companions identified 
as  perpetrators of the attempted robbery, evidence that defendant had 
been riding around with the same companions and that they had com- 
mitted several robberies, is held competent to show defendant's knowledge 
of the purpose of robbery and to establish his identity as  the driver of 
the car. 

4. Homicide H c--Court need not instruct jury as to lesser degrees of 
crime when all evidence shows that crime was first degree murder. 

Where upon the trial for murder all the evidence tends to show that 
if the defendant is guilty, he is guilty of the crime of murder in the 
first degree, the failure of the trial court to charge upon the law of 
murder in the second degree or manslaughter is not error. C. S., 4640. 

APPEAL by defendant from Barnhill,  J., at  March Term, 1933, of 
DURHAM. N O  error. 

At March Term, 1933, of the Superior Court of Durham County an 
indictment was returned by the grand jury as follows: 

"The jurors for the State upon their oath present that  Clyde Ferrell, 
Li. G. Ferguson and Bill Sawyer, late of Durham County, on 2 March, 
1033, each, with force and arms, a t  and in  said county, feloniously, 
wilfully and of his malice aforethought, did kill and murder one 
Thaddeus Tilley contrary to  the form of the statute in such case made 
and p r o ~ i d e d  and against the peace and dignity of the State." 

Upon their arraignment on said indictment, the defendants named 
therein, each, entered a plea of not guilty. Thereafter, pending the trial, 
and before the introduction of evidence, 14. G. Ferguson and Bill Sawyer, 
with the consent of the court, withdrew their pleas of not guilty, arid 
cntered, each, a plea of guilty of being an  accessory before the fact to 
the murder charged in the indictment, as defined by C. S., 4173. 

The  trial procceded thereafter as  to the defendant, Clyde Ferrell. 
There mas a verdict that  said defendant is guilty of murder in the first 
degree. 

From judgment that the defendant, Clyde Ferrell, suffer death as 
prescribed by statute (C. S., 4657, et seq.),  the said defendant appealed 
to the Supreme Court. 

Attorney-General B m m m i t t  and Assistant Attorneys-General Sealcell 
and Bruton. for the Xtate. 

A. A. McDonald, 111. N .  Leggett, H .  E.  Murphy ,  JIcLendon & Hed- 
rtrk and W .  S. Lockhart for defendant. 

CONNOR, J. When the defendants named in the indictment on which 
this action was prosecuted were called to the bar of the court for  their 
arraignment, the solicitor for the State, in behalf and with the approval 
of the judge, propounded to the defendants questions as to their plcns 
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in accordance with the forms and pi-ocedure which have Jeen from time 
immemorial and are now in general use in this State. On his appeal 
to this Court, the defendant, Clyde Ferrell, contends that his nrraign- 
ment was void because the questions were propounded to him by the 
solicitor and not by the judge or by the clerk of the court. This con- 
tention cannot be sustained. ('An arraignment," says Lord Hale, "is noth- 
ing but the calling of the offender to the bar of the cour~, to answer the 
matter charged against him by indictment or by appeal." I t  is imma- 
terial that the defendant was arraigned by the solicitor. The record 
shows that the arraignment was in open court, under the immediate super- 
vision of the judge, and that the defendant entered his plea of not 
guilty under the advice of counsel. This was sufficient. 

The evidence introduced by the State at the trial ti?aded to show 
that on the night of 2 March, 1933-at about 9:15 o'clock-a Ford 
sedan in which three men were riding, stopped in front of a filling 
station located on a State highway in the northern sectim of Durham 
County, about 1 2  miles from the city of Durham. The three men riding 
in the automobile were Clyde Ferrell, A. G. Ferguson an13 Bill Sawyer. 
Ferguson and Sawyer got out of the automobile, and went into the 
filling station. Clyde Ferrell, who was the driver of the automobile, 
remained in his seat. Both Ferguson and Sawyer went into the filling 
station, and after making some purchases from the prclprietor, Isaac, 
Terry, drew their pistols, and pointing them at Terry, ordered him to 
'(stick 'em up." At this time Thaddeus Tilley, the deceased, and James 
Terry, the ten-year-old son of Isaac Terry, were in the filling station. 
When Ferguson and Sawyer pointed their pistols at  him, Isaac Terry 
ran behind a counter, to a door opening into a small room adjoining the 
filling station, and got his pistol and a gun. H e  poin-ed his pistol, 
through a crack in the door, at the two men in the filling station. They 
darted to the door at the entrance to the filling station. A shot was then 
fired from outside the filling station, and thereupon Isasc Terry went 
to a window in the filling station, and fired at  the fleeing automobile 
with his gun. Ferguson and Sawyer, after they ran from the filling 
station, got into the automobile, and were driven away rapidly by 
the defendant, Clyde Ferrell. The next day Clyde Ferrell, A. G. Fergu- 
son and Bill Sawyer were arrested in the city of Durham. There was 
evidence tending to show that the defendant, Clyde Ferrell, A. G. Fergu- 
son and Bill Sawyer were well acquainted with each other, that they 
had stolen a Ford sedan which they found on a street in the city of 
Durham, a few nights before the homicide, and that they had committed 
several robberies while riding about the country in a Ford sedan. A11 
the evidence showed that the defendant, Clyde Ferrell, wrls driving the 
automobile at  the time these robberies were committed. A. G. Ferguson 
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and Bill Sawyer were riding in the automobile. Neither of them mas 
driving it. 

Evidence introduced by the defendant, Clyde Ferrell, tended to show, 
and if believed by the jury, did show that he was not in the automobile 
at  the time of the homicide, but was at  his boarding-house in the city of 
Ih rham.  There was also evidence tending to show that the shot which 
struck and killed the deceased was not fired from the automobile which 
was standing in front of the filling station a t  the time of the homicide. 

The death of the deceased was the result of a wound on his head in- 
flicted by a shot gun. There was no evidence tending to show that A. G. 
Ferguson or Bill Sawyer fired his pistol inside the filling station, or that 
Isaac Terry fired his shot gun until he went to the window, and there 
fired at  the fleeing automobile. All the evidence shows that the deceased, 
Thaddeus Tilley, was shot and killed while he was in the filling station, 
and before Isaac Terry fired his gun through the window. 

The evidence was properly submitted to the jury. The contention of 
the defendant that there was error in the refusal of his motion at the 
close of all the evidence for judgment dismissing the action, cannot be 
sustained. 

None of the defendant's numerous exceptions to rulings of the trial 
court upon his objections to the admission or rejection of evidence at 
the trial can be sustained. The evidence tending to show that the de- 
fendant was present at, and, with A. G. Ferguson and Bill Sawyer, 
participated in the commission of robberies prior to the homicide was 
not only relevant, but was also competent, as tending to identify the 
defendant as the man who was driving the Ford sedan when it stopped 
in front of the filling station, and who was sitting in the sedan at the 
time the fatal shot was fired from outside the filling station, as contended 
by the State. This evidence was competent also as tending to show 
that the third man in the party which stopped in front of the filling 
station knew the unlawful purpose of A. G. Ferguson and Bill Sawyer 
when they got out of the automobile and went into the filling station. 
The evidence comes within the exceptions to rule of law which excludes 
evidence of the commission by the defendant in a criminal action of 
crimes other than for which he is on trial. S. v. Grifith, 185 N. C., 
756, 117 S. E., 686; S. v. AlcCnll, 131 N. C., 798, 42 S. E., 894; S. v. 
Frazier, 118 N.  C., 1257, 24 S. E., 520. I n  8. v. Frazier, it is said: 
"This Court in S. v. Jefriers, 117 N .  C., 727, said: 'There are some few 
exceptions to the almost universal rule of law that evidence of a distinct 
substantive offense cannot be admitted in support of another offense.' 
The exceptions to the rule are to be found in those cases in which testi- 
mony concerning independent offenses has been admitted because of the 
necessity of proving the quo animo, or the guilty knowledge of the 
defendant and also for purposes of identification of the defendant.'' 
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None of the defendant's numerous exceptions to the charge of the 
court t o  the jury can be sustained. The charge mas full, clear, and cor- 
rectly applied the law to the facts as  the evidence, both for the State 
and for the defendant, respectively, tended to show. A'1 the evidence 
showed that  the homicide, if committed by the man who sat in the 
automobile parked in front of the filling station, was murder i n  the 
first degree. There was no evidence tending to show that the homicide, 
if unlawful, was murder i n  the second degree or manslaughter. F o r  
this reason C. S., 4640, was not applicable, and there was no error i n  the 
failure of the court t o  instruct the jury that  they could return a verdict 
of guilty of murder i n  the second degree or mnnslaughter. 8. ?;. Jackson, 
199 N. C., 321, 154 S. E., 402. 

There was no error i n  the  tr ial  of this action in  the Siiperior Court. 
The  judgment is affirmed. -- 

N o  error. 

JAMES CURLEE, ADMINISTRATOR OF JOHN CURLEE, DECEASED, v. DUKE 
POWER COMPANY, LEE WRIGHT, AND JOHN WRIGHT ET AL. 

(Mled 10 January, 1934.) 

Death I3 *Provision that  action for wrongful death must be brought 
within one year is condition annexed to  the cause of action. 

The right of action to recover for wrongful death is conferred solely 
by statute, C. S., 160, and the provision therein that the action must be 
brought within one year from the date of death is a condition annexed 
to the cause of action and must be strictly observed, and allegations that 
defendants conspired together to prevent the fact of death being known 
and that plaintif€ administrator was not appointed until several years 
after intestate's death when the fact of his death was discovered, is  
not sufficient to overrule defendants' motion of nonsuit based on the 
fact that the complaint showed that the action was not brought within 
the time limit prescribed. 

APPEAL by plaintiff from Sink, J., a t  March Term, 1933, of FORSYTH. 
Affirmed. 

This  is an  action for actionable negligence, brought by plaintiff 
against the defendant, Duke Power Company, and others. The plaintiff 
in the complaint alleges that  his intestate was killed by the negligence 
of defendant, Duke Power Company, in Ju ly ,  1926. The complaint also 
charges a conspiracy on the par t  of the Duke Power Company, the physi- 
cian and undertaker to suppress the fact of his intestate's death to avoid 
liability. That  the death of plaintiff's intestate mas not discovered by 
his relatives unti l  the latter par t  of 1931. "That, as plaintiff i s  informed 
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and believes, all of the defendants, with full knowledge of the fact that 
J o h n  Curlee suffered death by reason of tlie negligence of the defendant, 
Duke Power Company, entered into a scheme or conspiracy to suppress 
the facts regarding John Curlee's death and to  withhold such facts from 
his relatives, said scheme or conspiracy being formed for tlie purpose 
of preventing a suit to recover damages for the wrongful death of plain- 
tiff's intestate and in that  manner to  defeat t h t  legal rights of the 
estate of John  Curlee; that  in furtherance of such scheme or con- 
spiracy the defendant, Dr .  H. H. Newman, failed to file a death certifi- 
cate with the register of deeds of Rowan County, S o r t h  Carolina, and 
failed to make a report as acting coroner to the clcrk of the Superior 
Court of the said county as required by law; that  the defendants, Wright 
and Son, failed to make a record of the death and burial of the said 
John Curlee; that  all of the defendants withheltl knonledge of tho 
facts from tlie press, a i d  that noile of thc defendants made any attempt 
whatever to notify John Curlee's relatiyes of his death." 

The plaintiff further alleges in  thc. con~plaint  that on account of thrx 
above facts, the plaintiff a i d  other relatives of deceased did not know 
of such wrongful death and were unable to find out about it by the 
exercise of reasonable diligence. I t  is further alleged that  thc. r c l a t i ~ c ~ ~  
of the deceased lived a t  Wadesboro, K. C. 

The  record discloses that Lee Wright a i d  J o h n  Wright do not c o n -  
pose the firm of Wright and Son, but that  Geo. W. Wright is the sole 
owner of tlie Wright Undertaking establishmelit in ~ 'al isbury,  N. ('. 

H e  was thereafter made a party defendant. 
Plaintiff duly qualified as administrator of the estate of John  Curlee, 

deceased, on 16 February, 1932. The summons in this action was issued 
on 4 January,  1933. 

The defendant, Duke Power Company demurred to the complaint, 
as  follows: "That this court is without jurisdiction in the premises for 
that it appears from the plaintiff's complaint that  John  Curlee met his 
death in the spring or summer of the year 1926, more than one year 
prior to the institution of this action, and that  section 160 of the 
Consolidated Statutes, granting recovery for death by wrongful act, 
prescribes that  the action must be brought within one year from death 
and tha t  such requirement is  jurisdictional." 

The  defendant in its brief says: "While the allegations set out in 
the plaintiff's complaint and amended complaint must be taken as  true 
for the purpose of this appeal, i t  is only fa i r  to point out to the court 
that these allegations would be denied had the defendants filed answer." 

The action against the defendants Geo. W. Wright and Dr. H. H. 
Sewman  has been removed to Rowan County, N. C., and abides the de- 
cision in this case. 
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The judgment in the court below is as follows: "This cause coming 
on to be heard and being heard at 13  March Term, 1933, of the Su- 
perior Court of Forsyth County, before his Honor, 11. Hoyle Sink, judge 
presiding, upon the plaintiff's complaint and amended complaint and 
upon the demurrer interposed by the defendant, Duke Power Company, 
to the plaintiff's complaint and amended complaint, and ai'ter arguments 
of counsel, the court being of the opinion that the demurrer interposed 
by the Duke Power Company should be sustained; now, therefore, 
it is ordered, adjudged and decreed that the demurrer interposed by 
Duke Power Company be and the same is hereby sustained and the 
plaintiff's action is hereby dismissed as to the Duke Power Company." 

The plaintiff excepted and assigned error to the judgment as signed 
and appealed to the Supreme Court. 

E. ill. W h i t m a n  for p la in t i f .  
illanly, Hendren  & Womble  for defendants. 

CLARKSOX, J. We see 110 error in the ruling of the court below sus- 
taining the demurrer. C. s., 160, is as follows: "When the death of a 
person is caused by a wrongful act, neglect or default of another, such 
as would, if the injured party had lived, have entitled him to an action 
for damages therefor, the person or corporation that mould have been 
YO liable, and his or their executors, administrators, collwtors, or suc- 
cessors, shall be liable to an action for damages, to be brought within 
one year after such death, by the executor, administrator or collector 
of the decedent; and this notwithstanding the death, and although the 
wrongful act, neglect or default, causing the death, amounts in law to 
a felony. The amount recovered in such action is not liz.ble to be ap- 
plied as assets, in the payment of debts or legacies, but shall be dis- 
posed of as provided in this chapter for the distribution of personal 
property in case of intestacy. I n  all actions brought under this section 
the dying declarations of the deceased as to the cause of his death shall 
be admissible in evidence in  like manner and under the same rules, as 
dying declarations of the deceased in criminal actions for homicide 
:we now received in evidence." Public Laws, 1933, chap. 113, amends 
this section by allowing burial expenses. The General iissembly, the 
legislative branch of the government, enacts the law subject to consti- 
tutional limitations. I t  is our sole duty to construe the law as written. 
The law fixes one year in which an action can be brought for death 
by wrongful act, neglect or default of another. 

At  common law a civil action could not be brought for the wrongful 
death of a human being. I n  1846 an act was passed by the English 
Parliament known as Lord Campbell's Act (9 and 10 TTict. C., 93), 
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which made such action permissible. The above statute in this State is 
patterned after the Lord Campbell Act. 

I n  Neely v. Minus, 196 N .  C., 345 (347), it is said: "Our decisions 
are to the effect that the provisions of law that a suit for wrongful 
death must be brought within one year, is a condition annexed and 
must be proved by the plaintiff to make out a cause of action, and is 
not required to be pleaded as a statute of limitation." 
,4 construction of this act, by this Court citing numerous authorities, 

is exhaustively set forth in Tiefenbrun t i .  Flannery, 198 N .  C., 397 
(404), it is there said: "All statutes of limitations are essentially time 
clocks, and while C. S., 160, has been construed as a condition annexed 
to the cause of action, it is also a time limit to the procedure. At all 
events, it is legislative declaration of the policy of this State, providing 
in express and mandatory language that no action for wrongful death 
shall be asserted in the courts of this State after the expiration of one 
year from the time of death." 

The decisions of this State are to the effect that this provision re- 
quiring suit to be brought within one year after the death must be 
strictly complied with. No explanation as to why the action was not 
brought within such time can avail. The fact that no administrator 
was appointed does not vary the rule. Taylor v. Iron GO., 94 N .  C., 
525 (526) ; Best v. Kinstom, 106 N .  C., 205. 

The allegations in plaintiff's complaint we do not think sufficient to 
sustain an action under C. S., 160. The action, to say the least, is novel 
and we cannot stretch the statute to give plaintiff a cause of action un- 
der the facts set forth in the complaint. The statute requires the action 
"to be brought within one year after such death." I n  the present case 
it is some six years, and the charge of conspiracy as alleged in the 
complaint we do not think sufficient to toll or broaden the statute. 
1; must be borne in mind that this is an action brought by plaintiff, 

under C. S., 160. Taylor v. Iron Co., supra, a case written by itiierri- 
mon, J., is decisive of this controversy. Speaking to the subject in that 
case, at  p. 526-7, it is said: "This is not strictly a statute of limitation. 
I t  gives a right of action that would not otherwise exist, and the action 
to enforce it, must be brought within one year after the death of the 
testator or intestate, else the right of action will be lost. I t  must be 
accepted in all respects as the statute gives it. Why the action was not 
brought within the time does not appear, but any expZanation in that 
respect would be unavailing, as there is no saving clause as to the time 
within which the action must be begun." (Italics ours.) For the reasons 
given, the judgment of the court below is 

Affirmed. 



I N  THE SUPREME COURT.  

FEDERAL RESERVE BANK OF RICHMOND v. J. A. JONES, TRADING AS 

JONES d: GENTRY. 

(Filed 10 January, 1934.) 

1. Jury O *Where parties admit facts sufficient to support judgment 
they waive right t o  trial by jury. 

Where after the jury has be& einpanelled the parties to an action on a 
note admit facts sufficient to support a judgment determining the rights 
of the parties under the law applicable to such facts, the refusal of the 
court to submit issues to the jury will be upheld. C. S., 568. 

2. Usury A b: Bills a,nd Notes C -Holder in due course m a y  recover 
principal of note although payee withheld part thereof t o  avoid nsnry 
law. 

The charge of usury on a negotiable note does not render the note 
~ o i d  as  to the principal thereof but only the promise to pay usurious 
interest is void, and interest thereon is forfeited in an action on the note 
brought by the payee or a holder in due course, but where the payee 
withholds from the borrower a part of the face amouit of the note, 
the same being a device to evade the usury laws, the borrower is entitled 
in equity to have the note credited with the amount so withheld upon 
the maturity of the note as against the payee, C. S., 2306, but as against 
a holder in due course he may not enforce such equity, (3. S., 3038, and 
the holder in due course is entitled to recover the principal of the note 
with interest thereon from the date of judgment. 

A i ~ l ~ ~ ~ ~  by defendant from Harris, J., at  April Special Term, 1933, 
of FORSYTH. Affirmed. 

This is an action to recover on a note for $7,800, whick was executed 
by the defendant, J. A. Jones, trading as Jones and Gentry, and pay- 
able to the order of the Peoples' National Bank, a t  Mrinston-Salem, 
N. C. The note is  dated 6 June ,  1931, and was due and payable on 6 
July, 1931. This action was begun on 5 March, 1932, ,md  was tried 
it1 the Forsyth County Court, a t  the Janua ry  Term, 1933. 

I t  is alleged in  the complaint that  prior to the maturi ty of said note, 
the Peoples' National Bank endorsed and delivered the same, for value, 
to the plaintiff, Federal Reservo Bank of Richmond. Thi3 allegation is 
denied in  the answer. 

It is further alleged i11 the complairit that  the plaintiff is  now the 
owner and holder i n  due course of said note; that  the defendant has 
not paid the said note, or any par t  thereof, except the sum of $69.54, 
which has been duly credited on the note; and that the1.e is now due 
on said note the sum of $7,730.46, with interest from 6 July,  1931. I11 

his answer, the defendant admits that  he has not paid said note or any 
part  thereof, except the sum of $69.54; he denied, however, that  there 
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is now due on said note the sum of $7,730.46, with interest from 6 July, 
1931. He  also denies that plaintiff is the holder in due course of said 
note. 

I n  his further answer to the complaint, the defendant alleges that at 
the date of the execution of said note, the Peoples' National Bank, 
knowingly took, received, reserved and charged interest on said note at 
a rate in excess of six per cent per annum; that the said Peoples' Na- 
tional Bank loaned to the defendant, on said note, only the sun1 of 
$5,800, and withheld from him the sum of $2,000, which was not paid 
tb him, or held by said bank subject to his check; and that by this 
device, the defendant was required to pay and did pay to said Peoples' 
National Bank interest on the money loaned to him at a rate in excess 
of six per cent per annum. The defendant prays judgment that plaintiff 
recover in this action only the amount received by him from the Peoples' 
National Bank, to wit: the sum of $5,800, less the sum of $69.54, with- 
out interest. 

At the trial in the Forsyth County Court, after the jury had bee11 
empanelled to try the issues raised by the pleadings, it was admitted 
by the parties, that the plaintiff, Federal Reserve Bank of Richmond, 
is the owner and holder in due course of the note sued on in this action; 
that at the date of the execution of said note, the payee, the Peoples' 
National Bank, knowingly took, received, reserved and charged interest 
thereon at a rate in excess of six per cent per aimurn; and that the said 
Peoples' National Bank advanced to the defendant on said note only the 
sum of $5,500, and withheld from him the sum of $2,000, which was 
not paid to the defendant, or held by said bank subject to his check. 

Because of these admissions, the court did not submit issues to the 
jury. On the facts admitted, judgment was rendered that plaintiff 
recover of the defendant the sum of $7,730.46, with interest from 4 
February, 1933, and the costs of the action. Prom this judgment, the 
defendant appealed to the Superior Court of Forsyth County. At the 
hearing of this appeal, the judgment was affirmed, and the defendant 
appealed to the Supreme Court. 

J o h n  J .  IlzgZe and M.  G. Wallace for plaintiff'. 
Joe W .  Johnson and S. E. Ha71 for defendant. 

CONKOR, J. There was no error at  the trial of this action in the 
Forsyth County Court in the failure of the judge of said court to sub- 
mit issues to the jury. The admissions made by the parties, after the 
jury was empanelled to try the issues raised by the pleadings dispensed 
with the necessity of submitting issues to the jury. The facts admitted 
were sufficient to support a judgment in the action, determining the 
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rights of the parties under the law applicable to these facts. Defendant's 
exceptions with respect to the issues were properly overruled by the 
Superior Conrt. C. S., 568. 

Under the law in this State, a note executed and delivered as evidence 
of the promise of the maker to pay to the payee or his order a sum of 
money which has been loaned by the payee to the maker, is not void, 
although the payee has, knowingly, taken, received, reserved, or charged 
interest on the note at  a greater rate than six per cent per annum, 
which is the legal rate in this State; only the in such case, 
to pay interest is void. C. S., 2306. 

For this reason, the payee in  an action to recover on a note on which 
he has charged or received usury, may recover the principal of said 
note only. I n  such cases, the entire interest is forfeited. The promise to 
pay such interest is void and will not be enforced by the court. Ward 
v. Sugg, 113 N. C., 489, 18 S. E., 717. 

When a note, on which the payee has charged or received usury, and 
which is negotiable in form, has been endorsed and delivered by the 
payee, before maturity, for value, and without notice of any defect in 
the title of the payee, or of any equity which the maker is entitled to 
enforce against the payee, to a third person, who thereby becomes a 
holder in due course of the note, such holder in an action on the note 
may recover of the maker the principal of the note, but cannot recover 
interest thereon, for the reason that the law declares the promise to 
pay interest, in such case, void. The note is void as to interest, whether 
at  the time the action is commenced, it is in the hands of the payee, 
or in the hands of a holder in due course. This is the declaration of 
the law. I t  is so provided by the statute, that the policy of this State 
which condemns usury both as illcgal and as immoral may be enforced 
by the courts. 

I n  the instant case, the withholding by the Peoples' h7ational Bank 
from the defendant of the sum of $2,000, although a device adopted by 
the bank and acquiesced in  by the defendant, to evade prima facie the 
statute, did not render the note void as to the sum withheld, in the 
hands of either the bank or the plaintiff. The defendant tlad an equity 
to have the note credited with said sum, at  its maturity. This equity 
the defendant could have enforced against the bank, but cannot enforce 
against the plaintiff, who is a holder in due course. C. S , 3038. 

There is no error in the judgment of the Superior Court affirming 
the judgment of the county court. 

Affirmed. 
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TRUST Co. v.  EBERT. 

WACHOVIA BANK AND TRUST COMPANY, EXECUTOR OF THE ESTATE OF 

J. W. EBERT, DECEASED, V. GROVER V. EBERT AND HIS WIFE, PAU1.- 
INE B. EBERT. 

(Filed 10 January, 1934.) 

1. Appeal and  E r r o r  J e-Error, if any, i n  trial of issue o r  i n  admission 
of evidence i n  regard thereto held harmless i n  view of answer of 
issue by consent. 

Where one of the issues between the parties is answered by consent. 
and a s  to that  issue there is no controversy between the parties, error, 
if any, in the trial of the issue, or error in the exclusion of evidence tend- 
ing to impeach the testimony of one of the witnesses in respect to  such 
issue, would not be prejudicial and would not entitle appellants to a new 
trial. 

2. m a 1  D a: Bills and  Notes H +Burden of proof on  plea of cancella- 
tion of note  is on defendant, and  nonsuit may not  be  entered i n  his 
favor. 

Where in a n  action on a note defendants set up the defense that the 
plaintiff's testator, the payee of the note, canceled and surrendered the 
note during his lifetime, the burden of the issue is on defendants, and 
where this is the determinative issue they a re  not entitled to a granting 
of their motion as  of nonsuit. 

3. New Trial  B g- 
m d a v i t s  in this case held insufficient to support defendants' motion 

in the trial court for a new trial for newly discovered evidence; and 
ordinarily such motion i s  addressed to the sound discretion of the trial 
court. 

APPEAL by  both plaintiff and  defendants f rom Sink, J., a t  J u n e  Term.  
1933, of FORSYTH. Reversed. 

T h i s  i s  a n  action to recover on a note f o r  $6,600, executed by the  
defendants a n d  payable t o  the  order  of t h e  plaintiff's testator.  T h e  
consideration f o r  said note  was  money loaned by  said testator to thc  
defendants. I n  their  answer the defendants admit ted t h e  execution of 
the  note set out i n  t h e  complaint,  a n d  alleged i n  defense of t h e  action 
t h a t  plaintiff's testator i n  h i s  l i fe  t ime canceled and  surrendered said 
note t o  them. 

T h e  action was begun a n d  t r ied i n  the  Forsy th  County  Court  on 
issues submitted t o  t h e  j u r y  and  answered as  follows: 

"1. D i d  t h e  defendants execute and  deliver their  promissory note to 
J. W. Ebert ,  deceased, a s  alleged i n  the  compla in t?  Bnswer : Yes  (by  
consent).  

2. D i d  J. W. E b e r t  i n  his  l i fe  t ime tear  t h e  signatures f r o m  said note 
with intent  t o  cancel the  s a m e ?  Answer:  No.  



652 I N  T H E  SUPREME COURT. [205 

3. What amount, if any, is the plaintiff entitled to recover of the de- 
fendants? Answer: $6,500, with interest at  4 per cent per annum from 
8 October, 1930." 

From judgment that plaintiff recover of the defendants the sum of 
$6,500, with interest at  4 per cent per annum, and the costs of the action, 
the defendants appealed to the Superior Court of Forsyth County, 
assigning errors in the trial. At the hearing of this appeal, the judg- 
ment was reversed. The action was remanded to the Forsyth County 
Court for a new trial, and both plaintiffs and defendants appealed to 
the Supreme Court. 

Ratcliff, Hudson & Ferrell for plaintiff. 
Parm'sh & Deal for defe~zda.nts. 

CONNOR, J. The defendants at the trial of this action : n  the Forsyth 
County Court admitted the execution of the note set out in the com- 
plaint as alleged therein. There was no controversy between the plaintiff 
and the defendants with respect to the answer to  the first issue. This 
issue was answered by the jury, "Yes (by consent)." For this reason, 
defendants' assignments of error, on their appeal to the Superior Court, 
Nos. 1, 2 and 4, with respect to the trial of the first issue, were properly 
overruled. Conceding without deciding that there were errors with 
respect to the trial of this issue, as contended by defendiints, such errors 
were manifestly not prejudicial to the defendants, and for that reason 
did not entitle them to a new trial. 

The burden on the second issue, the answer to which is determinative 
of the action, was on the defendants. For this reason, thers was no error 
in the refusal of the trial court to allow defendants' motion for judg- 
ment as of nonsuit at  the close of the evidence, or in the instruction of 
the court to the jury to that effect. Stockton v. Lenoir, 5!01 N. C., 88, 
158 S. E., 856. 

By their third assignn~ent of error on their appeal to the Superior 
Court, the defendants presented their contention that there was error 
in the exclusion of testimony offered by them for the scle purpose of 
impeaching a witness who had testified for the plaintiff. This testimony 
was pertinent only to the first issue. For this reason, conceding but not 
deciding that the exclusion of this testimony was error, such error was 
not prejudicial to the defendants, and for that reason did not entitle 
them to a new trial. 111 the Superior Court, this assignment of error 
was sustained, and for that reason the judgment of the county court 
was reversed, and the action remanded for a new trial. I n  this there 
was error, as contended by plaintiff on its appeal to this Court. De- 
fendants' assignment of error No. 3, on their appeal to the Superior 
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Court should have been sustained, and the judgment of the county 
court should have been affirmed. 

The motion of the defendants in the Superior Court for a new'trial 
for newly discovered evidence was properly denied. The affidavits filed 
by the defendants in support of their motion fail to disclose sufficient 
grounds for a new trial for newly discovered evidence. Ordinarily this 
motion is addressed to the discretion of the trial court, and is not sub- 
ject to review by the appellate court. 

An examination of the record in this appeal discloses no error of law 
in the trial court for which the defendants were entitled to a new trial. 
The jury found from evidence and under instructions to which there 
were no objections or exceptions that the payee of the note which de- 
fendants executed and delivered to him did not in his life time cancel 
and surrender the note to them. The defendants failed to sustain the 
only defense offered by them to plaintiff's recovery in the note. The 
judgment of the Superior Court reversing the judgment of the county 
court and remanding the action to said court for a new trial, is 

Reversed. 

STATE v. J. H. COFER. 

(Filed 10 January, 1934.) 

Criminal Law G i: L e :  Evidence K o- 
Whether a witness is an expert and competent to compare disputed 

handwritings is addressed to the sound discretion of the trial court, and 
his ruling thereon is not subject to review when supported by evidence. 

APPEAL by defendant from Clement, J., at August Term, 1933, of 
FORSYTH. 

Criminal prosecution tried upon indictment charging the defendant, 
a police officer, with bribery, or receiving bribes, in violation of C. S., 
4372. 

The record discloses that in 1930, Mrs. Fannie J. Richardson Thomp- 
son was running one or more hotels, and a lottery, in Winston-Salem. 
She testified that she paid the defendant, a police officer of said city, 
ten dollars a week for "protection," that is "he was to call me and let 
me know if any of my boys was going to be picked up-or if they were 
going to raid my house; in other words, if my name was discussed in 
police headquarters, or the two Negroes who worked for me, he was 
to call me and let me know." 
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I t  is further in evidence that in June and July, 1930, the defendant 
wrote the prosecuting witness several notes reminding her that she was 
slow or behind in her payments. I n  consequence of theje communica- 
tions, the prosecuting witness testified she sent the defendant the money 
as requested, either by Jasper Carpenter, a Negro boy who was in her 
employ, or by a colored boy from police headquarters, who delivered the 
notes. 

To connect the defendant with these notes, the State o9ered two wit- 
nesses, W. P. Rainey and C. H. Whitaker, both in the employ of the 
Wachovia Bank and Trust Company for many years and who had had 
much experience in passing upon the genuineness of signatures. The 
court ruled that said witnesses were experts and competent to express 
their opinions as such experts. They both testified, in 1 heir opinions, 
comparing the notes with established writings of the defendant, the notes 
in question were in the handwriting of the accused. The competency of 
this evidence is the principal point in the case. 

The State's evidence was denied by the defendant i n  toto. H e  proved 
a good character, and further showed that the general r'eputation and 
character of the prosecuting witness was bad. 

Verdict : Guilty. 
Judgment: Imprisonment in the State's prison, at haisd labor, for a 

period-of not less than three nor more than-five years. 
The defendant appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorneys-Gsneral Seawell 
and Bruton for the State. 

Elledge & Wells, Hastings & Booe and Peyton B. tlbbott for de- 
fendant. 

STACY, C. J. According to the established practice in this jurisdiction, 
whether the witnesses Rainey and Whitaker were experts, competent to 
compare the disputed writings with established writings of the defendant 
and express their opinions as to whether the disputed writings were in 
the handwriting of the accused, was a matter addressed primarily to 
the sound judgment of the trial court, and is not subjeci, to review on 
appeal, as the ruling is supported by ample evidence. S.  I ) .  Brewer, 202 
N .  C., 187, 162 S. E., 363; S. v. Wikox ,  132 X. C., 1120, 44 S. E., 625; 
Liles v. Pickett Mills, 197 N.  C., 772, 150 S. E., 363; S1,aw v. Handle 
Co., 188 N. C., 222, 124 S. E., 325. True, the witnesses may have been 
somewhat modest in stating their qualifications, nevertheless they did 
say they could compare the writings and form 'opinions ijatisfactory to 
themselves, and the evidence is quite sufficient to support the ruling of 
the court in declaring them to be experts. 

The remaining exceptions call for no elaboration. 
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The offense charged against the defendant, and of which he stands 
convicted, is a serious one. I t  strikes at  the very foundation of govern- 
ment and the ability of organized society to protect itself against the 
machinations of the gangster and the racketeer. Much has been heard 
of similar methods in other places and other lands, but it was not 
thought that they had taken root in our own soil. Mayhap we are only 
following suit and learning again in this new epoch, that "sufficient 
unto the day is the evil thereof." Matt. 6:34. 

No action or ruling of the trial court has been discovered which we 
apprehend should be held for reversible error. The verdict and judgment 
will be upheld. 

No error. 

S. A. SOUTH v. PAUL SISK AND MOLLIE SISK. 

(Filed 10 January, 1934.) 

Payment C &-Where parties agree that check should constitute full pay- 
ment it so operrttes, although check is not paid by drawee bank. 

The acceptance of a check constitutes conditional payment in the 
absence of an agreement to the contrary, but where a mortgagee accepts 
a check for the amount of the mortgage debt, marks the note secured 
by the mortgage "paid," and delivers the note and the canceled mortgage 
to the mortgagor and cancels the mortgage of record, it is suficient to 
establish an agreement that the check should constitute full payment, and 
the debt is discharged although the check is not paid by the drawee bank 
upon due presentment because of insolvency, and where the trial court 
finds such facts, a jury trial being waived, and there is sufficient evidence 
to support the findings, a judgment in mortgagor's favor will be afflrmed. 

APPEAL by plaintiff from Sink, J., at April Term, 1933, of ASHE. 
Affirmed. 

When this action was called for trial in the Superior Court, the 
parties thereto waived a trial by jury, and agreed that the judge should 
hear the evidence, find the facts therefrom, and render judgment thereon, 
in accordance with the law applicable to the facts as found by him. The 
facts found by the judge are as follows: 

1. On 31 October, 1931, the defendants were indebted to the plaintiff 
in the sum of $104.00, as evidenced by a note executed by the defendants, 
and payable to the order of the plaintiff. The said note was secured 
by a deed of trust which had been duly recorded in  Bshe County. 

2. On or about 31 October, 1931, the defendants notified the plaintiff 
that payment of said note would be made to him by their attorney at  
his office in  West Jefferson, N. C. I n  consequence of said notice, the 
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plaintiff went to the office of defendants' attorney on 6 November, 1931, 
and there accepted from said attorney, in payment of said note, a check 
for $104.00, which was drawn by the cashier of the Peoples Bank of 
Somerset County, Princess Anne, Md., on said bank. This check was 
payable to the order of the plaintiff, and had been delivered by defend- 
ants to their attorney for the payment of plaintiff's note. After the 
plaintiff had accepted said check in payment of his note, he marked the 
note ('Paid," and delivered the same to defendants' attorney. At the 
request of said attorney, plaintiff entered on the records of Ashe County, 
a cancellation of the deed of trust by which the said note was secured. 
The note marked "Paid," and the deed of trust marked "Satisfied and 
canceled," are now in the possession of the defendants, both having been 
delivered to them by their attorney. 

3. On 6 November, 1931, the plaintiff, having first enlorsed the said 
check, deposited the same to his credit with the First :National Bank 
of West Jefferson, at  West Jefferson, N. C. The said banlr gave plaintiff 
credit for the amount of said check, and held said amount subject to 
plaintiff's checks. Thereafter, in due course, the First Xational Bank 
of West Jefferson caused the said check to be duly p~esented to the 
People's Bank of Somerset County, Princess Anne, Md., on 13 Novem- 
ber, 1931, for payment. The check was not paid, but was returned to 
the First National Bank of West Jefferson for the reason that the 
Peoples Bank of Somerset County had closed its doors 0.1 7 November, 
1931, and a t  the date of the presentment of said check was in process of 
liquidation under the laws of the State of Maryland. After the said 
check was returned to the First National Bank of Wea~t Jefferson, i t  
was charged by said bank to the account of the plaintiff, who had 
endorsed the same. The said check is now in  the possession of the 
First National Bank of West Jefferson. I t  has not been delivered or 
tendered to the defendants by the plaintiff or by any 'me acting for 
him. 

On the foregoing facts found by him from the evidence, the judge 
was of opinion, and so found, that the plaintiff acceptetl the cashier's 
check delivered to him by defendants' attorney in full payment and 
discharge of his note, and was therefore not entitled to th. relief prayed 
for in his complaint, to wit: the foreclosure of the deed of trust, by 
which his note was secured. 

From judgment that plaintiff take nothing by his action, and that 
defendants recover of the plaintiff the costs of the action, the plaintiff 
appealed to the Supreme Court. 

Joseph M.  Privette for plaintiff. 
W .  B. Austin for defendants. 



AT. C.] FALL T E R N ,  1933. 6.57 

COATOR, J. T h e  only assignmcl~t  of error  i n  this appeal  is b a w l  o r i  

plaintiff's exception to the jutlgnicnt. Tlicrc is no c o n t e n t i o ~ ~  tliat this 
eridciice a t  the  t r i a l  in  tlie Super ior  Court  n.as not sufficient to  su-tail1 
tlie findings of fact  m a d e  by the jutlgcx ant1 set out i n  the  record. T h c  
judgme~i t  is supported 11)- tlicw fnc~ts. :11r t1  fo r  t h a t  r e a w n  muqt Iw 
affirmed. 

I t  is well settled :IS t l ~ e  Ian- ill t l ~ i .  8 t : ~ t v  : t ~ ~ t l  clsc\vllero tliat, i n  thc. 
absence of a n  agrccnlent to the c o ~ ~ t r : \ q ,  tllc tlolivcry of a c11cc.k 1 1 )  
a debtor to  11is creditor,  and  the acceptance of tlicl clicrk by tlie iwtl i tor .  
nlietlier tlie clicck i s  drnnm by tllc dchtor. o r  by a th i rd  person, is  ~ ~ o t  
a payment  of the dcbt, un t i l  a ~ ~ d  u~lleas  tlie clicizk, upon due present- 
ment, is  paid by the  drawee bank. I n  such cnse t h e  check is only a condi- 
tional payment. I f  i t  is not paid by  the  drawee bank, up011 p r e w i t n i ~ v ~ t .  
the creditor m a y  recover upon  t h e  debt or m a y  sue upor1 tlic cliccak, ;it 
liis option. Bczcey  v. J l n r p l i s ,  19.5 S. C., 307, 1 1 2  S. E., 2 2 ;  Iln!lzcorllt 
1 ' .  Ills. Co., 190 S. C., 7.57, 130 S. E., 612; Grahum 1;. TT'a~el~ouac~,  IS!) 
S. C., 533, 1 2 7  S. E., 5 4 0 ;  B a d ,  i s .  l larrozo,  189 N. C., 303, 127 S. K . 
I:; 48 C. J.,  617;  21  R. C. L., 60. 

f c n d a ~ ~ t s '  :~ttoriiey, and  accepted by plaiiitif-f, t h a t  said check was de- 
li\crctl  a11d accepted ill fu l l  payment  of plaintiff's ilote exec~utcd b> 
tlw defc i~dnt~ ts .  Tllc plaintiff subsequci~tly c ~ ~ d o r s e d  tlie clicclr, nl1ic.11 
n a s  payable to his  order, and  deposited tlic same i n  bank to hi.: c . r~( l i t .  
T h e  check n a s ,  therefore, a n  absolute p a p e n t  and  d i b r h a r g ~  o f  the 
note. 48 U. J., 620. T h e  judgment is 

Affirmed. 

STATE r. THEOL)ORE COOPER. 

(Filed 10 January, 1 9 3 . )  

Constitutional Law D b:  Criminal Law L c-Finding snppoi4ted by evi- 
clence that Negroes were not unlawfully excluded from jury duty i h  

conclusive. 

. Where upoil a niotioil to quash a bill of indictment on the ground that 
defendant n a s  a Negro nnd that the grand jury returning the bill of 
indictment and the trial jury \ \ere  comgosed exclusively of nh i te  me11 
and that persons of defendant's race n h o  ncre  qualified to serve a \  
jurors \\ere excluded from the jury list as  prepared by the county com- 
missioners, tlie findings of the trial court, after hearing evidence, that 
the jurors were d r a ~  n, sworn and empanelled in accordance with the la\\ ?. 
of this State, C. S., 2314, ant1 that there war no discrimination against 
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persons of defendant's race in making up the jury lists, are conclusive 
on appeal when supported by sufficient evidence, in the iibsence of gross 
abuse. 

APPEAL by defendant from Small, J., a t  May Term, 1923, of DURHAM. 
No error. 

The  dcfendant was tried and convicted of murdcr i n  he first degree 
on an  indictment which was returned by the grand jury a t  May Term, 
1933, of Durham Superior Court. 

From judgment that  he suffer death as prescribed 11y law (C. S.. 
4200)) by means of electrocution (C. S., 4657)) the defendant appea l~d  
to the Supreme Court. 

At fo i .ney-Ge~cra l  B m n ~ i n i f f  and d s s i s f a n t  ,4ttorne~~s-Genc?.nl Scawell 
rrnd B r u t o n  for the State .  

11Loses AT. A m i s ,  Anzicus Curice. 
1'11 ilip A. E s c o f ' e ~ y  for defendant. 

cox so^, J. The  defendant i n  this action is a Negro, l'lw trial jury 
by nh i rh  he was con~ ic t ed  of murder i n  the first degree \vas composed, 
cwlusivcly, of white men. The indictment on ~vhich  lie n.as arraiglietl 
\\-ns returi~ed by a grand jury, nliich was nlso composd,  esclusively. 
of nliitc men. The jurors who composed both the trial jury and tlw 
grt~11tl jury were drawn from tlic jury box as p r o ~ i d e d  \IS s t a t u t ~ ,  C. S., 
2314. T h y  were tlran.11, summolwtl, sworn a i d  cinpanrlletl as provided 
Ijy the laws of this State. Tlierr was no coutelltioii by the t lefe~idai~t  
a t  the trial in tlie Superior Court, nor is tlicre such contention by hill1 
in this Court, that  any of the jurors ~ 1 1 0  served in  either the tr ial  jury 
or tlie grand jury was not duly and legally qualified to swve as a juror 
oil either the trial or the grand jury. At the tr ial  in the Superior Court. 
the defendant contended that  the indictment should be quashed because 
persons of his race and color, who were qualified to serve as  jurors were 
cscluded from tlie jury list of Durham County, as p r p a r e d  by the 
board of commissioners of said county, solely because of their race and 
t-olor, nncl that  by such exclusion the defendant was delmved of a right 
guaranteed to him by the Constitution of the United States. Tliis 
c~ontention was not sustained by the trial court, which dcnied ilefcndant's 
motion that  the indictment be quashed. Dcfendant esceptcd to such 
cleninl, and on his appeal to this Court assigns same as error. 

Wairing irregularities in the record and clefects in the statement 
of the case on appeal, as certified to this Court, we have consitle~ed tlie 
only assigiinlent of error on which the defendallt relics in this Court. 
Tliis assignment of error cannot be sustained. 
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Both  the  record proper  and  t h e  s t a t e l n e ~ ~ t  of thc case on appeal  shov 
t h a t  the  defendant offered evidence i n  tlle Superior  Cour t  i n  support 
of his  contention, and  tha t  this  evide~icc ~ v a s  heard  and  considered by 
the  judge, w l ~ o  found the  facts  f r o m  the eridence, and  on t h e  facts  
found  by  h i m  denied defendant 's motioll tha t  the indictment be quasllc(1. 
T h e  findings of fact  cannot be rel- iewd by this  Cour t  f o r  the  reason 
tha t  there  was  evidence sufficient to sustain the  findings. There  was no 
error  i n  t h e  denial of defendant 's motioii. 5'. II. Daniels, 1 3 4  N. C., 611. 
1 6  S. E. ,  743 ;  8. v. P ~ o p l e s ,  1 3 1  N. C., 754, 42 S. E., 814;  Thornas v. 
Texas, 212 U. S., 278, 53 L. Ed. ,  612. I n  the  last  cited case i t  was held 
t h a t  whether  o r  not discrimination against Negroes because of their  
race or  color was  practiced by  the  ju ry  commissioners i n  the selection 
of g rand  jurors  o r  petit  jurors  is a question of fact,  t h e  decision of 
which by a S t a t e  court is  conclusive on tlic Supreme Cour t  of tlw 
United States, on  a wri t  of error, u d e s s  so grossly wrong a s  to  amount  
to  a n  infract ion of t h e  Constitution of t h e  United States. 

T h e  evidence set out i n  t h e  case on appeal  leaves no reasoliablc doubt 
a s  t o  the  gui l t  of t h e  defendant a s  found by  the  t r i a l  jury. I n  the 
absence of a n y  showing in t h e  record or i n  the  case on appeal  of u71 
er ror  of l aw a t  t h e  t r i a l  of t h e  defendant ill the  Superior  Court ,  the. 
judgment  of said c o u ~ t  mus t  be affirmed. There  is  

N o  error .  

STATE V. LOWELL WALL. 

(Filed 10 January, 1934.) 

1. Criminal Law E d- 
The announcement of the solicitor, made before entering upon the trial. 

that the State would not ask for a verdict of more than murder in the 
second degree, i s  tantamount to taking a 12011~ prOSeQui on the charge of 
first degree murder. 

2. Criminal Law L e-Evidence held not  prejudicial in view of with- 
drawal  of charge of first degree murder  a n d  proof of killing with 
deadly weapon. 

Where the evidence shows that defendant killed deceased with a dcadl) 
weapon, and the State has taken a nolle prosequi on the charge of first 
degree murder, the admission of testimony tending to show premeditatioil 
or malice on the part of defendant cannot be held for reversible error. 
since the element of premeditation had been withdrawn from the corl- 
sideration of the jury, and malice and unlawfulness of the homicide were 
presumed from the intentional killing with n deadly weapon. 
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3. Homicide G d- 
The introductioi~ in evidence of deceased's bloody clothes in a prosecu- 

tion for homicide cannot be regarded as  harmful or erroneous, they being 
c-ompetent proof of a fact in question nnd being merelv stronger proof 
than oral evidence. 

A \ r b ~ ~ a ~ ,  by defentlai~t from sink, J. ,  at May Term, 1933, of ROCK- 
I A O H A J I .  

Criminal prosecutioii tried upon indictment charginr the ctefendaut 
nit11 the niurder of one Sandy Sisk. 

Lowell Wall  shot a i d  killed Sandy Sisk on Easter IIondny, 1933, 
about 3 :00 a m . ,  while the t ~ v o  were engaged in a duel wilh pistols a t  tlie 
l~omo of Xrs .  Y a t  Martin, mother-in-law of the deceased. Tlie position 
of tlie defendant is that he did not bring on the fight m t l  that  lie used 
I I O  more force than was ne~essary  to repel tlie attack in  his o ~ v n  proper 
-elf-def elise. 

Over objection of defendant, Shackie Belton, a witness for the State, 
was allowed to testify that  about a month before the sl ooting, the de- 
fendant told liim that  on one occasion he could have killed Sisk if he 
wanted to and claimed he did i t  i n  self-defense, that  lie camp mighty 
near doing it,  that  Sandy was jealous of him and his w fe. 

Tlie deceased's bloody clotlles n.ere also exhibited to the jury ovcr 
objection of defcndant. 

T'crdict : Guilt? of murder ill the second tlegrcc. 
Judgmeut : Imprisonment in the State's priso~i, a t  1i:rrcl labor, for a 

rcrnl of not less than fifteen nor more thau t w e ~ ~ t y  years. 
The  defcndant appeals, assigning errors. 

STACY, C. J. T h e  announcement of tlic solicitor, inadc before cnter- 
ing up011 the trial, that the State would riot ask for a wrdict  of more 
tlixu murder in the second degree, was tantnmouut to taking a nollc! 
] ) I -oaryui  on thc capitnl charge. S. v. G i q o i . y ,  203 S. C., 528, 166 S. E., 
:!ST; 8. 1 % .  B ~ i g n z a n ,  201 5. C., 703, 161 S. E., 727; A'. 0. S p a / , , ,  ibltl. ,  
,>TI, 160 S. E., 825; S. u.  J l u n f ,  128 3. C., 38-1, 38 S. E ,  473. 

111 this state of the record, the tcstiniony of the witl~ess, Shackic, 
Belton, eveu if regarded as inclefiiiite or too remote in point of time, 
could not be held for reversible error, though admitted over objectio~l 
of clefelidant, for  the element of prerneditatioil and delibcratioll, neccs- 
w r y  to be s h o ~ r n  011 the capital charge, had been remored from the cahe 
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hy the  action of the  solicitor, a n d  both t h e  unlawfulness of the hoinicidc 
and malice on t h e  p a r t  of the  defendant were presurned f r o m  the  ill- 
teutional killing of the  deceased with a deadly weapon. 5'. 7'. l ~ a i l c y ,  
ante, 235. 

Kor r a n  t h e  introduction i n  evidence, arid exhibition to the  jury, of 
tleceased's bloody clothes be regarded as  h a r m f u l  or erroneous. I t  is  not  
R valid ground b f  objection to evidence tha t  i t  tends to  prove t h e  fact  
ill question inore conclusively when the  ar t ic le  to  whicli i t  refers  is 
exhibited, instcxad of being lef t  t o  t h e  description of witnesses. Such 
objection fai ls  to  take into account the  difference betncen the s t r e ~ ~ g t l i  
of evidence and  i ts  competency. 8. v. l'l'esinzoreland, 1 8 1  S. C., 590, 
107 S. E., 438; S.  v. V u n n ,  162 K. C., 534, 77 S. E., 293. 

T h e  remaining exceptions discussed on  brief present no new question 
of lam or  one not heretofore settled by  a number of decisions. I11 no 
view of t h e  ease could the  demurre r  to  t h e  eTideriee have becii sus- 
t a ined ;  a n d  the  charge is  f ree  f r o m  ~ a l i d  objection. T h e  verdict mu1 
judgment will be upheld. 

S o  error .  

STATE v. JOHK LEWIS EDWARDS. 

(Mlcd 10 January, 1934.) 

1. Criminal Law J d-3Iotion for  new t r ia l  fo r  newly discovered eridencc 
may be made only at trial tern1 o r  term succeeding aff i~mance of 
appeal. 

A motion for a new trial for newly discovered evidence may be made 
in tlie trial court only a t  the trial term or, in  case of appeal, a t  the next 
succeeding term of the Superior Court after affirmance of the judgment 
by the Supreme Court, and where an appeal has  been taken, the lower 
court is nitliout authority to entertain the motion pending the appeal, or it  
the appeal is abandoned the case is not alive for the hearing of such 
motion in the lower court. 

2. CriminaI Law TJ e- 
No appeal lies from n discretionary determination of an application 

for a new trial on the ground of newly discovered eridencc. 

XOTION to reinstate appeal,  a n d  appl icat ion f o r  c e ~ t i o r a ~ - i .  

I'earson cL: X c C o y  for m o v a d  and applicant.  

STACY, C. J. A t  the X a y  Cr imina l  Term, 1933, Xeckleiiburg Su- 
pwior  Court,  the  movant and  appl icant  herein, J o h n  Lewis Edwards, 
and another ~ v e r e  tried upon  a n  indictment charging them with t h e  
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murder of one J. W. Broxn,  which resulted in a convictim and sentenc*(& 
of death of the movnnt, and an  acquittal and discharge of his co- 
defendant. 

From the sentcnce of death entered against the defendant, ,lohi) 
Lev-is Edwards, i t  is suggested he g a r e  notice of appeal to the Supren~cj 
Court, though no entries of appeal appear on said judgment. Neverthc- 
less, as the alleged appeal was not ready for asgumen:, 8 November. 
1933, a t  the call of the docket from the Fourteenth District, the district 
to which the case belongs, and apparently nothing had been done tu 
bring u p  the case, upon motion of the Attorney-General the appeal was 
docketed and dismissed, ante, 443, according to the usaal course and 
practice in such cases, opinion filed 22 November, 1933. 

The motion of the defendant is not to reinstate the alleged appeal 
from the trial of the cause upon its merits, hcretoforc docketed and dis- 
missccl, but it appears that  after the tr ial  a t  the May Term, otlwr 
coui~scl were employed, and instead of prosecuting the alleged appeal. 
they lodged a motion in tlie Superior Court a t  the August Criminal 
Terin, 1933, for a nen. trial on the ground of newly discovered evidence. 
Tllc motion n-as dismiwcd or denied, and from the 1.u1ing thereon. 
morant gave notice of appeal to the Supreme Court. 

The  Superior Court was without authority to entertain this motioi~ 
at the August Term, hence the attempted appeal from its dismissal OI 

denial, is necessarily nugatory or unavailing. 
I n  the first place, tlie case was supposed to be pending n the Suprcmc* 

Court on appeal. I f  so, during i t?  pendency here, the f3upcrior Court 
was without power to entertain the motion. P. v. Casey, 201 N .  C., 153. 
159 S. E., 337; Bledsoe v. S i x o n ,  69 N. C., 52;  S. 2%. Lea, 203 N .  C. ,  
316, 166 S. E., 292. 

On the other liancl, if the appeal had becu abanrlonecl a t  the time of 
the motion, the Superior Court was likewise without jurisdiction to  
entcrtaiii it .  I11 S.  v.  Case!/, 201 N. C., 620, 161 S. E., 131, i t  was said, 
"unless the case is kept a l i w  by appeal, such motion can be entertainrvl 
only a t  the trial term." 

I n  other n-ords, wheii a case is  tried ill the Superior Court, and I I V  

appeal is taken froin the judgment rendered therein, motion for ilcu 
trial on the ground of newly discoverecl evidence may be entert:linctl 
only a t  the tr ial  term. Lancaster v. Blaad,  168 N .  C., 377, 84 S. E., 
529; Sli l ley v. Planillg Jlills, 161 N .  C., 517, 77 S. E., 560; S. u. Be,,- 
nett,  93 N.  C., 503. Bu t  if the case is  kept alive by appeal, such motiou 
may be made, as a dernier ressort, in the Superior Coxrt a t  the next 
succeeding term following affirmance of the judgment on appeal. S. c.  
Lea, 203 N. C., 316, 166 S. E., 292; 8. v. L'asey, 201 N. C., 620, 161 
S. E., 81;  Allem v. Gooding, 174 N .  C., 271, 93 S. E., '740. See, also. 
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concurr ing opinion i n  S. v. Jackson, 199 N.  C., 321, 1 5 4  S. E., 402. 
These a r e  the only terms-the t r i a l  t e rm a n d  the next succeeding term 
fol lou~ing affirmance of judgment on appeal-at which such motions 
m a y  be m a d e  i n  t h e  Superior  Court .  S. v. Lea, 203 N .  C., 316, 166 
S. E., 292. Of course, if duly and  seasonably lodged a t  one of these 
terms, the  actual  hearing of the  motion m a y  be continued by consent t o  
:1 la ter  term, but  this is not movant's case. 

Furthermore,  110 appeal  lies to  this  Court  f r o m  a discretioiiary de- 
tcrmiiiation of a n  application f o r  new t r ia l  on tllc ground of ncwly 
discovered evidence. C r a m  v. Carswell, 204 N .  C., 571, 169 S. E., 1 6 0 ;  
9. v. Lea, 203 n'. C., 316, 166  S. E., 292;  S. v. Moore, 202 N .  C., 841, 
163  S. E., 700;  S. v. Grifin,  202 N.  C., 517, 163  S. E., 457;  S. v. Cox, 
202 N. C., 378, 162 S. E., 907;  S. v. Lambert, 93 N .  C., 618;  Carson v. 
Dellinger, 90 K. C., 226;  Holmes v. Godwin, 69 N. C., 467;  Best v. 
Cooper, 68 N .  C., 131. 

T h e  prisoner's only hope of escaping the pains and  penalties of thc  
judgment pronounced against  him, now lies with t h e  pardoning power. 

Not ion  to reinstate denied. 
Application f o r  certiorari denied. 

nr. M. WEBB, A RESIDENT AND TAXPAYER OF THE TOWX OF MOREHEAD CITY, 
ON BEHALF OF HIMSELF AND ALL OTHER RESIDENTS A N D  TAXPAYERS OF THE 

TOWN OF MOREHEAD CITY, V. THE PORT COMMISSION OF RIORE- 
HEAD CITY, A CORPORATION, A N D  THE MAYOR A N D  BOARD OF' COM- 
MISSIONERS O F  THE TOWN O F  XIOREHEAD CITY. 

(Filed 10 January, 1934.) 

1. Statutes  A b--Purpose of act determines whether  it is special ac t  
within meaning of constitutional provision affecting its validity. 

Whether an act of the Legislature is public or private, general or 
swcial within the meaning of a constitutional provision affecting its 
validity for that reason depends upon its purlwse and not its classification 
by the public official charged with the cluty of making such classification. 
C. S., 7659. 

2. Same-Inhibition on Legislature to pass special a c t  affecting charter 
of corporation applies only t o  private o r  business corporations. 

Article T'III, see. 1, prohibiting the Legislature from creating a corpara- 
ticn by special act, applies to private or business corporations and not 
to public o r  quasi-public corporations having governmental functions as  
agencies of the State, and whether a cor~orat ion is a private or business 
corporation within the prohibition is  to be determined by the purposes for 
which it was created. 
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3. S a m e p o r t  Commission of Morehead City held puhlic corporation 
a n d  Legislative ac t  creating i t  held valid. 

The Port Commission of JIorehead Citg, created by chap. 73,  Privatc, 
L a n s  of 1033, is a public corporation cre3tc.d as  an agency of the State 
to perform the govenimental function of providing port facilities for 
tlic commerce of the State in the public interest, and not for private gain, 
and the Legislature is not prohibited from creating such corporation ba. 
Art. VIII,  sec. 1, nor is the act creating i t  a special act 1. ithin the mean- 
ins  of this section of the Constitution, and the Commissi,~n may lawfull> 
exercise all powers conferred upon it  in order to perfo1.m its duties a s  
prescribed by the act. 

4. Taxation A -Bonds of P o r t  Commission of Morehead City are solely 
i t s  obligation and  uot obligation of State  o r  i t s  municipalities. 

The Port Commission of JIorelleacl Citg, created by chap. 7 5 ,  I'rivatc 
L a n s  of 1033, is given authority to construct and maintain port facilities. 
to chargc and collect tolls and fees in connection with the use of such 
facilities, i ts revenucs derived from such tolls and fees being lawfully 
applicable solely to pay expenses of opcrating, maintainin: and construct- 
ing such port facilities, and in order to finance the project, to issue its 
bonds solely on its onn  credit, which bondc; with interes, are  to be paid 
from its operating revenues and a re  not obligations of the State or thc 
ton 11 of i\Iorchead City, or any other municipality of this State. 

3. Talat ion B d-Bonds and property of Por t  Commission of Morehead 
City a r e  exempt from tauation. 

Tlic legislative provision esempting the property an(l  bonds of the 
Port Commissioi~ of BIoreheatl City from taxation is valid since the bond\ 
are  to be issued for a public purpose, and certainly the bonds ilre esempt 
frcm taxation if sold to and held by a n  agency of the United States 
Government, or arc  held by a purchaser from such Federal agency. .\rt 
V, sec. 3. 

6. Taxation -4 f-Provisions a s  t o  mnnllcr of issuance of bonds of P o r t  
Commission in certain contingencies held not  t o  affect their  validity. 

The provisions in chap. 75,  Private Laws of 1933, that  the bonds to be 
issued by the Port Con~mission of AIorehead City, should be sold under 
the pro~isions of the Municipnl Finance Act with the npproval of tho 
Local Government Commission in the event that the bonds were not soltl 
to a Federal agency, do riot affect the validity of the bcnds which ma) 
be issued and sold to the Federal agency, the provisions 3eing applicable 
only in certain contingencies and being merely a pnrt ot' the mechanic. 
for the issuance of thc bonds. 

7. Taxation A -Bonds of P o r t  Commission of M o r e h ~ a d  City m a r  bcl 
issued without  vote. 

Chapter 75,  Private L a n s  of 1933, provides that in the event the opcr- 
ating revenues of the Port Commission of Morehead City should be in- 
sufficient to pay its operating and maintenance costs and to pay thcs 
interest on its bonds and provide a sinking fund for same, the town of 
hlorehead City might levy a tax with the approval of its qualified voters 
to make up the deficiency: Held, a rote of the qualified electors of More- 
head City is  not necessary to the validity of the bonds proposed to be 
issued by the Port Commission, and if the contingency should happci~ 
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and an elrction called and the tax approred by the qualified electors of 
the town, such t : ~ s  ~~--onld be valid reeardleqs nhether it was leried for a 
Ilecrssary expense. Art. T'II, sec. 7. 

.\n.\hrs and CLAHI<SOS, J.J., concurrinrr. 
I~ROCDEN, J., dissenting. 
STACY, C. J.. concurs in  dissent 

.ZPPEAL by plaintiffs f r o m  Fr i z ze l l e ,  J.. a t  Chambers, i n  the  town of 
Snow Hi l l ,  S. C., on 23 September, 1933. F r o m  CARTERET. Affirmed. 

T h i s  is a controversy ni t l lout  action submitted to  the Superior  Court  
of Carteret  County  1)y the  part ies  thrreto, in  accordance with the D ~ O -  
~ i s i o r i s  of C.  S., 626. 

'The cause was heard by h i s  Honor ,  J .  P a u l  Frizzt l le ,  judge liolding 
the courts of tlie F i f t h  Jud ic ia l  District,  a t  his C'hambers, ill the t o w i  
of Snow Hi l l ,  S. C., on 23 September. 1933, on an agreed statement of 
facts  n h i c h  is duly wrifietl  as  rcqu iwd by the  statute. 

r 7 l l i e  agreed s t ~ t e i ~ l e n t s  of facts,  togctlinr v i t l i  t h e  questiolia of la\\ 
in  difference hetnecn tlic parties, wl~icl i  a r i i c  upon said facts. arc. sub- 
yt:nitially as  f o l l o m :  

1. T h e  P o r t  C'ommission of 3lorel1c:ltl C i t y  is a corporation crentctl 
11y the  General  ,\swmblp of S o r t l i  C a r o l i ~ ~ a ,  by statute  duly enacted at  
i ts  regular  Sessioli in 1933. Chapte r  75, P r i r n t e  Laws of N o r t h  Caro-  
lina, Session 1933. Tlle membws of s:iitl coiilmissiori h a l e  11ct.n duly 
:~l)pointed, and  h a ~ e  du ly  organized 117 tlie clcctiori of a cliairman, 
wcretary arid treasurer, a s  required hy said act.  T h e  said commission 
1, I I ~ W  ellgaged i n  the  perforninllce of its tluties as  imposed 11y tlie a r t  
of tlic G m c r a l  A\swuhly ,  and  ill the c~xercise of i ts  powers as  conferrctl 
I y  said argt. 
2. Scc t io~i  2 of saitl act i ,  : I -  follov s : "Scc. 2. T h e  saitl P o r t  C'oni- 

1111,sion shall h a w  p m \ w  : 
( 1 )  T o  sue :111d be rued 111 tlic naiile of the  F o r t  Commissioli; to 

:tcyuire by purchaqc, and  contlemnation, alitl to  hold lalids f o r  the  pur -  
l ~ w o f  con i t rnc t i~ ig ,  r i~: t i i i ta i i~i l~g or o p e r a t i i ~ g  tlie tcriiiinal or t e r n i i l ~ a l ~  
l~ t~rc i l i a f tc r  rcfcrrell to: and to make  surh  cor~tracts  and to hold such 
1 w r ~ o n a l  property aun':1p Ilc Iiecessnrp for  tht, e x c r c i ~ c  of the powers of 
.aid P o r t  C'omnii~sioii. 

( 2 )  T o  charge and collect rcnsoaable mid adequate wliarfage fees and 
o t l ~ c r  fces, tolls or dues f o r  the  use of such city termiilal o r  termiiials. 
0 1 .  f o r  the  s e n  icc rcwdcrecl ill the  operation thereof. 

( 3 )  T o  tlcwlop tlie port  facilities of 3iorehead City by acquir iug by 
11urchase (coi~strnct ion or  otl:erwise), improring,  maintaining,  and 
operatilig a ci ty  terminal or  terminals f o r  ?aid city, upon  the n a t e r  
f ront  of saitl city, in r lu t l i l~g  all  necessary ~ ~ h a r ~ e s ,  l~ ie rc ,  l)ulkl~cntlu. 
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slips, docks, sheds, warehouses, elemtors, and railroad mid steamshil) 
facilities, and also necessary lands, rights in lands and water rights, to 
be used and operated for the following purposes, namely: for the landing. 
loading and unloading of ~essels ,  for the loading and unloading of rail- 
road cars or  other carriers, for the intercha~lge or transfer of good<. 
merchandise or other property between ~esse ls ,  railroad cars or other 
carriers, and for the temporary shelter or storage of gocds, mcrchandisc 
or property carried or about to be carried by such vess.1, railroad car. 
or  other carriers. 

(4)  To issue bonds and/or other securities or obligations for tlio 
purpose of providing funds for such construction, maintaining and/or 
operating the said terminal or terminals. Said bonds, if and when so 
issued, shall be denominated 'Port Commission Bonds of Morehead 
City.' and shall be issued in such form and denomins tions and shall 
mature a t  such time or times, not exceeding fifty years ( ~ f t e r  their date, 
and shall bear such rate of interest, not exceeding six per cent pci8 
annum, payable either annunlly or semiannually, as the said Por t  
Commission mny determine. The  bonds shall be signed 11y the chairman 
of said Por t  Commission Board, and its corporate seal affixed or irn- 
pressed upon each bond and attested by the secretary to i,aid board. Thc 
coupons to be attached to said bonds shall bear the facciimile signaturrb 
of the chairman officiating a t  the time of the issuance of said bonds. 
Such bonds and/or notes issued for the purposc or puiposes above set 
out may be sold a t  private sale, for not less than par, to the Reconstruc- 
tion Finance Corporation or other governmental agency, with the ap- 
proval of the board of commissioners of Norehead Ci:y; but if such 
private sale is not so made to said Reconstruction Finance Corporatiou 
or other gorerilmcntal agency, then the sale shall be made under tlw 
provisions of the Municipal Finance Act of the State a ~ d  with the ap- 
proval of the Local Government Commission. 

Bonds and notes issued under this act shall be exempt from all Statv, 
county or muuicipal taxes or assessments, direct or illdirect, general or  
special, and the interest paid on said bonds or notes shall not be subject 
to taxation as income, nor shall said bonds or notes, or coupons on said 
bonds, be subject to taxation when constituting par t  of the surplus of 
any bank, trust company or otlier corporation. 

( 5 )  Any resolution or resolutions authorizing any bonds may contaiu 
provisions which shall be part  of the contrnct with the holders of tl~ca 
bonds, as to : 

( a )  Pledging the wharfage fees and other fees, tolls, dues or othc r 
revenues to secure the payment of the bonds; 

(b)  The rates of the tolls to be chargcd for the use of the facilitieh 
of the terminal or terminals, and the use and disposition of the tolls 
and other revenues; 
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(c )  The  setting aside of reserves or sinking funds and the regulatio~l 
:I t r c i  disposition thereof ; 

(d )  Limitation on the purposes to which the proceeds of sale of any 
 sue of bonds to be issued may be applied; 

(e) Limitatioli on the issuance of additional bonds; 
( f )  The  procedure, if any, by which the terms of any contract with 

I)ondholders may be amended or abrogated, the amount of bonds the 
holders of which must consent thereto, and the nlanner in which such 
consent may be given. 

(g) T o  do all things necessary or convenient to carry out the powers 
cxpressly given in this act." 

S. The Por t  Commission of Morehead City has filed with the Pub- 
11r Works Admillistration, a t  Washington, D. C., an application for a 
loan with which to provide funds for acquiring, constructing, maintain- 
ing, and/or operating terminal and terminal facilities a t  Morehead 
City, and is proposing to issue bonds and/or other securities or obliga- 
tions for the purpose of procuring said loan. The  bonds when so issued 
are to  be denominated "Port Commission Bonds of Morehead City," 
; I I I ~  are to be issued in such form a d  denominations, and will mature 
a t  such time or times, not exceeding fifty years from their date, and 
nil1 bear interest a t  such rate, not exceeding six per cent per annum, 
tis the said Por t  Commission may determine, with the approval of the 
I'ublic Works Administration, and not inconsistent with chapter 75, 
I'rivate Laws of North Carolina, Session 3933. The bonds are  to be 
signed by the chairmnn of said Por t  Commission, and shall hare  affixed 
thcreto or impressed thereon the corporate seal of said commission, 
:Ittested by its secretary. The coupons to be attached to said bonds will 
Iwar the facsimile signature of the chairman of said comnlission, 
officiating a t  the time of the issuance of said bonds. I t  is proposed 
that the said comniission shall sell said bonds at private sale, for not 
lcss than par, to the Public Works Administration or other govei~nn~cntal 
:~gericy; and that if such sale be not made to such governmental agemy, 
then the sale shall be made under the provisions of the Municipal Fi-  
]lance Act of the State of So r t l i  Carolina, with the approval of the 
I,ocal Goverilnlent Commission of said State. 

4. Sectioli 6 of said act is as follows: "Sec. 6. 1111 wharfage fees 
;iiid other fees, tolls, dues or other revenues derived by the Por t  Com- 
mission frorn the operatioli of such terminal or terminals shall be ap- 
1)liecl to the payment of the cost of operation and administration of said 
terminal or terniinals (including interest on bonds or other evidences of 
~iiclcbtedness issued therefor, and the cost of insurance against loss by 
injury to persons or property) and the balance to be paid to the treas- 
urer and to be used for the purpose of providing a sinking fund ~vit l i  
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which to pay a t  or before maturi ty all bonds and/or notes or other 
evidences of indebtedness incurred for or on behalf of t l  e building, con- 
structing, maintaining and operating said terminal." 

5 .  Section 7 of saicl act is as follows: "See. 7 .  Whenever the said 
Por t  Coniniission shall determine that  such wharfage fees, and othcr 
fees, tolls, dues and other revenues will be or arc insufficient to pay ill 
any year the cost of operation and administration of said terminal or 
te&inal facilities (including interest on bonds or other e~idences  of 
indebtedness issued therefor, and tlie cost of insur:mce against loss b? 
injury to persons or property) and sinking fund requir13ments for surh 
year, it  shall certify to tlie board of commissioners of Norehead C i t ~  
the amount of such anticipated or esisting cleficiency, a 1t1 upon rccript 
of such certificate i t  shall bc the duty of saicl board of' commissioncr~ 
of Xorehead City to cause to be levied on all tlie taxable propert2 
within the territorial limits of said city in tlic same nlanner as other 
city taxes are levied, a special tax in all anlount ~ufi ieie~it  to meet sucll 
deficiency, not esceeding, however, an amoui~t  equivalent to ten cents 
on each one hundred dollars of taxable values for the gear or years ill 
which such levy is sought and/or required to be made, and the t a s  
so levied shall be in  addition to all other taxes authoiized by lam to 
be levied in  said n~unicipali ty;  and the authorization for such levy 
and the levy of such taxes for said special purposes are  ereb by declared 
to be levies for necessary purposes, notwithstanding any p roh ib i t i o~~  
in any general or special acts now existing. Any indebtxlness incurrctl 
by said Por t  Conmiission pursuant to this act shall no; be taken into 
consideration in determining tlie power of the city of Morehead to 1 ~ -  
come further indebted: Provided. home~er .  that  the bo:ird of comrnis- 
sioners of Moreliead ~ i t v  shall 11At make 0;. cause to be made such t a s  
levy as above provided for until there first shall have becm submitted tu 
the qualified voters of said municipality tlie question of special tax 
levy for the indicated purpose and a majority of the qualified votcrs 
shall have voted i11 favor of such special levy." 

6. The  bonds which the Por t  Coni~nissioll of Morehead City proposc- 
to issue and sell ill order to procure funds to enable s l id  commissio~r 
to perform the duties imposed upon said coiumission by the act of the 
General Assembly, will not be issued in the name of the town of Mort- 
head City, o r  in the name of the State of Korth Carolina. Neither the 
State nor said municipality will be obligatcil for tlic payment of sititl 
bonds, or of interest on tlie same. KO tax  will, or r an  be levied up011 
the taxable property within the territorial linlits of the town of More- 
liead City, until such tax has been approved by a majority of the 
qualified voters of said  to^-n a t  an  election to be called by its board of 
commissioners, in accordance with tlie provisions and subject to the 
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limitations of the act of the General ,lsse~nhly crcating the Por t  Corn- 
mission of Xorchead City. 

7. Section 11 of the act is  as follovs: "Scc. 11. I t  is hereby declnretl 
to be the policy of the State of Sor t l i  Carolina to promote, sncourage. 
and develop water transportatioii, service, and facilities in connrctiou 
with the commerce of the 1-nited States, and to f o s t ~ r  a i d  preservr in 
full vigor both rail and water transportation, and that  Xorehmtl  City. 
So r t l i  Carolina, is hereby d~clarecl to be a port to he d e d o p e t l  in roll- 
nection with the intsrior of the State of ATorth Carolilia an(1 otl1~1 
states, and i t  is hereby declared and tleemecl by thc State of Sort11 ('aro- 
lina, Iiecessary and dcsirablc, ant1 in  the public interest of the c~litirt~ 
State that  tlicre shall be cstablishetl through Morchentl City, througll 
connecting n-ater aiid rai l  rates in co~inection ~vit l l  sl~ippiilg. C O ~ ~ ] ) : I I I ~ C ~ .  
and other transportation conipaliies and in  accordailce with the pro- 
visions of the acts of Congress of the United States, and the Inns of 
Sort11 Carolilia. The said Por t  Con~mission shall be regarded as pel.- 
forming an essential governnlental function in  unclertaliiiig tlie coli- 
struction, mainte~iance and operation of the saitl terminal or terminalh. 
and in carrying out the provisions of this act iii relation thereto, and 
sliall be required to pay no taxes or asses.nient upon any of the prol1- 
erties acquired or used by it for such purposes." 
8. Chapter 75, Private Lams of hTorth Carolina, Session 1033, w r i *  

ratified on 22 March, 1933. I t  has been in full force and effect siiicca 
the date of its ratification. 

The  questions of law ~nhicll arise on tlie foregoing facts, i~ivolvc:  
"1. The constitutiouality of chapter 7.5, Private Laws of Sort11 

Caroliria, Session 1933. 
2. Thc  validity of the boids which the Por t  Commissioli of Xorelicad 

City propose to issue under the authority of said act. 
3. The  issuing authority of said bonds, ~vhether the Por t  Comlnissiol~ 

of Morehead City or the town of Norehcad C i t ~ .  
4. Whether the bonds are for '~iecessary expenses' within section 7 .  

Article V I I  of the Constitution of Korth Carolina. 
5. Wlletlier an election, to be called and hehl in the ton11 of 3 l o l ~ -  

liead City, a t  ~vhich tlie majority of the qualified voters of said tow11 
shall approve the issuance of said boilds, is required as a contlitico~l 
precedent to the issuance of said bonds. 

6. Whether the bonds if issued and sold by the Por t  Cornmission of 
Xorehead City will be subject to any debt limit other than as  specified 
in  the act. 

7. Tlie term and maturities of said bonds as related to the lwriotl 
of usefulness of the project. 
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8. The  authority of the Por t  Commission of Noreheac City to charge 
fees and tolls for tlie services rendered by the project, to pledge the 
r.wcriues thereof, and to limit the issuance of additional bonds. 

9. The  application of tlie Local Government Act of Korth Carolina 
to the issuai~ce of said bonds and the functioning of tlie said Por t  
Commission. 

10. The application of the Municipal Finance -\ct to the issuance 
(of said bonds. 

11. The coi~stitutionality of the provisions of said act cscmpting the 
property and bonds of the Por t  Commission from any and all taxation." 

TJpon consideration of the foregoing facts, the court determined the 
cluestions of law arising thereon, and ordered and adjudged as follows: 

( a )  That  chapter 75, P r i r a t e  Laws of North carol in:^, Session 1033, 
is in all respects constitutional and a valid enactment. 

(1)) That  the bonds issued and/or to be issued in conformity with the 
~)ro.\-isions of said act of the General Assenlbly of S o r t h  Carolina are/or 
nil1 be ~ n l i d  obl ip t ions  of the Por t  Commission of Mort~head Citv. 

(c) Thnt tlie issuing authority under the aforesaid act of the General 
.\ssmnbly of Tort11 Carolina is the Por t  Commission of Morehead City. 

( t i )  That  the bonds of said Por t  Comlnissioii of Xorehead City pro- 
iidctl for ill said act as, if and wheli issued constitute valid obligations 
for liecessary cxpcnses within the expressed terms of tlic act crcating 
mid Por t  Coml~iissioli, and by reason of the legislatiw declaration as 
to the locatioil and condition of the property afl'ected w ~ t h  the govern- 
rwntal  functions imposed upon the said Por t  Commissioii form a neces- 
sary espelise within a proper construction of iZrticle 7'11, section 7 ,  of 
rhc Constitution of Xor th  Caroliila. 

(e )  That  110 election is wcessary or required as  a conclitioii prccwlent 
to tlic issuailce of the said bonds proposed to be i ~ s n c d  by the said Por t  
Comnlission of Morehead City. 

( f )  Tliat said bonds are subject to no debt limitation other than as 
ypecified in  tlie act authorizing the issuance of the sanw. 

(g) That  tllc term and maturitics of the bonds proposd to be issued 
\)y said Por t  Cornnlission are shorter i11 term of duratioii than the life 
of tlic utility of tlie project, as said niaturitics are  limited to twenty-five 
years and the period of usefulness of the project by the imuance of said 
h n d s  is assured ail increasing usefuli~ess limited only to the life of the 
c~ommuiiity ill which the project is  intel~ded to function. 

(11) That  thc act of the General Assembly of North Carolina creating 
rlie Por t  Commission of Moreliead City, constitutional in all its pro- 
visions, bestows ample authority on said Por t  Commission to charge 
fees and tolls for services rendered, to pledge the revenues derived from 
jaid project, and to limit the issuance of additional bonds. 
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( i )  That  the provisions of the Local Government Act are not ap- 
plicable in any respect unless i t  is proposed that  the said bonds of the 
Por t  Commission of Morehead City shall be sold to others than thc 
Reconstruction Finance Corporation, Public Works Administration, or 
other gorernmental agmcy, in which case the sale shall he nlacle with 
the approval of tlie Local Gorernmcnt Commission of Korth Carolina. 

( j )  Tha t  the Municipal Finance Act of Eort l l  Carolina has no ap- 
plication to the issuarice of bonds by the Port  Comniissioii of Moreliead 
City or to  the incurring of any other form of obligation by the said 
Por t  Commission, nor to the sale of such honds unless said honds arc 
sold to some person other tlian the Reconstruction Finance Corpora t io~~ .  
Public Works Administration or other governmental agency. 

( k )  That  the exemption of the property of said Por t  Comniission of 
Morehead City and of its bonds from taxation, is constitutional arid 
said exemption is expressly prorided in the act of the General Assembl~  
of S o r t h  Carolina, creating said con~mission, which expressly provide. 
that  the said Por t  Commission 'shall be regarded as p e r f o r m i ~ ~ g  an 
essential governmental f~inction in undertaking the construction, maintc- 
nance, and operation of the said terminal or ternlilzals . . . anti 
shall be required to pay no taxes or assessment upon any of the prop- 
erties acquired or used by it for such purposes' and 'that bonds and 
notes issued under this act shall be exempt from all taxes.' " 

The plaintiffs excepted to the foregoing judgment and to every part 
thereof, and appealrcl to the Supreme Court. 

Alvah L. Hatnilton and  Julius F.  Duncan for plainfifs. 
Luther J I a r n i l f o ~ l ,  IT'.  11. Hoyt and L. R. V a ~ s e r  for defendants. 

C o x ~ o n ,  J. I t  is contended on behalf of the plaintiffs, on their appeal 
to this Court, that  chapter 75, Private Laws of North Carolina, Sessiorl 
1933, is unconstitutional and void, because by its enactment the General 
,~ssembly has ur~tlertnkei~ to create n corporation by a special act in vio- 
lation of the prohibition of section 1 of Article T'III of tlie Constitution 
of North Carolina. I f  this contention is sustained, the judgment of the 
Superior Court is erroneous in all respects, and must be I f ,  
however, the act is  coilstitutional and valid, the Por t  Con~mission of 
Morehead City is a corporation duly created and organized under tht. 
laws of this State, ~ i t h  such powers as  are conferred upon said corpora- 
tion by tlie General Assembly in the exercise of its valid legislatirc. 
power. I n  that case, the ~ a l i d i t y  of these powers as  set out in the act, 
is  presented by the plaintiffs' exception to the judgment, and must be 
determined by this Court i n  disposing of this appeal. I f  some of these 
powers are lal id,  and others invalid, because of constitutional prohibi- 
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tions, the judgment must be modified and affirmed. I f  t11 the essential 
powers conferred by the act ou the Por t  Conimission of Morehead City, 
:IS a co rpora t io~~ ,  arcs valid, the judgment must be affirined. Thus the 
1)riniar.y question involved in this appeal is whether the act of the 
General Llssembly creating the c.orporation is unconstitutional and void, 
i1.i contenclrd oil behalf of the plaintiffs. 

Scction 1 of .\rticle VITl of the Constitution of S o r t h  Caroli~iil. 
i.; as follo\vs : 

"Section 1. Corporations ulidcr Grneral Laws. S o  corporati011 shall 
I)c created, ]lor sliall its charter IE estentled, altered, clr amended by 
,pecial act, rsccpt ~ 'orporations for charitable, educational, penal or 
~~c~formatory  purposes that are to be ant1 remain under the patronage 
i\nd control of tlie State;  but tlie General Lisscnibly shall proride by 
grneral Ian s for the chartering and orgaiiization of all corporations and 
for a i n e ~ d i ~ l g ,  cste~iding a~i t l  forfeiture of all charters, except those 
:tbow permittctl by slwcinl act. ,211 such general l a m  a id special acts 
Itlay be :~lteretl fro111 time to time or repcaled; and tlie General Assembly 
lllay a t  :my time by special act repeal the charter of any corporation." 

Rlictlicr or ]lot chapter 75, I'rivate Laws of North Carolina, Session 
1033, is a special act within tlie meaning of section 1 of' Article V I I I  
of the C'o~istitutio~i, is to be determined not by its form cr by its publi- 
(*ation :IS ;I private act, but by its purpose as disclosed by its language, 
xutl by what in tllc ordinary course of things must necessarily he its 
olwrntion : ~ n d  effect. I?. R. C. Chei-ok,ee C ' O U I Z ~ Y ,  177 N. C., 86, 07 
S.  E., 73S; I l a n c o t k  C. R. R., 124 N. C., 622, 32 S. E., 6"9. Whether a 
-tntute is public or  private, general or special, within the mea~iing of 
:I c.oi~stitutiorial provision affecting i ts  validity for that rl7asoii, depends 
r~pou its purpose as show11 by its col~tents, a d  not upon the judgment 
of a public official, who has directed its publication ill the performancc 
of all aclministrat i~e duty imposed upon liim by statute. C. S., 7659. 

.\lid so, nlietlicr or not the corporation created by chapter 75, Private 
1,:lns of So r t l i  C'arolina, Scssiou 1033, and k n o \ ~ n  as the Por t  Com- 
~ii issio~i of Xoreheacl City, is sucli n corporntioi~ as tlie General -1ssem- 
Oly i s  prohibited from creating bx section 1 of Article V I I I  of the 
Constitution, is to be (leternlined by the purposes for which said cor- 
porntion was created, and tlie povcrs which are coafer~-ed upon said 
c.orprntion by the act, a i d  not by a strict and literal cmstruction of 
the word as used in said section. I t  has been uniformly held by this 
Court since scctioii 1 of Article V I I I  was ratified as an ~mendment  to  
thc Constitution, that  the prohibitioi~ cont;~iiied in tlie section refers to 
private or busiiwss corporations, and not to public or yucui-public cor- 
posatioiis created by tlie General Assembly, as governmt:ntal ageucies 
with power to perform governmental functiolis. Holmes v. Fagettecille, 



X. C.] F,lLL TERM, 1933. 673 

197 N. C., 740, 150 S. E., 624. I n  that  case it is  said: "It has been 
a 1011s held that  this section applies only to private or business corpor t '  

and not to those of a public or quasi-public nature, such as cities, ~ O W I I S ,  

and counties. Xorncga?y v. Golrlsboro, 180 N .  C., 441, 105 S. E., 187. 
.l municipality furnishing water or  light renders service for a public 
purpose, and the fact that the water or service is  furnished for indi- 
j-idual consumetion or the use of the inhabitants docs not detract from 
the public servicc. Private purposes may be served incidentally, but this 
does not destroy the public character of the corporation or municipality. 
3 Dillon ( 5  ed.), see. 1300." The suggestion to  this effect was first 
made in Board of E d u t a t i o n  v.  C ' o m ~ x ,  174 N. C., 47, 93 S. E., 383, and 
was subsequently approved in lllills c.  Comrs., 1'75 N.  C., 215, 93 S. E., 
481. I t  may be that  in neither of these cases was the question directly 
presented. The question mas, however, directly presented and decided 
by this Court in Rorneyay v. Goldsboro, 180 N. C., 441, 105 S. E., 187, 
a d  in Dickson c. Brezue~, 180 N. C., 403, 104 S.  E., 887. I n  li'or.tle,ya!l 
11. Goldsboro, supra, it was held that  section 1 of Article V I I I  of the 
Constitution must be construed in connection with sections 2 and 3 
of said article. Applying this principle, i t  was held that  the word 
"corporation," used in section 1 of Article V I I I ,  must be construed as  
meaning a corporation created for pr i ra te  or business purposes. 

An examination of all the provisions of chapter 75 ,  Private Laws 
of Xorth Carolina, Session 1933, discloses that the corporation created 
by said act, to be kno~vn as the Por t  Commission of Morehead City, 
is not a private or business corporation, but is a public corporation, 
c-reated by the General Assembly as an  agency of the State to perform 
;L well recognized gorernmental function, to wit : to provide facilities 
for the trailsportation of goods, wares and merchandise both into and 
out of the State by means of carriers over land and water. These 
facilities will not be constructed, maintained or operated, under the 
terms of the act, for pr i ra te  gain, but solely in the public interest. 
Revenues derived from the operation of the facilities mill be devoted 
cxlusively to the payment of tlle espense of their operation and mainte- 
Ilance, and of the interest on the bonds, a i d  of the bonds, a t  their 
~natur i ty ,  which the corporation is authorized to issue to procure funds 
to defray the expense of constructing, maintaining and operating the 
said facilities. F o r  these reasons, the statute is not a special act within 
the meaning of section I of Article V l I I  of the Constitution of this 
State, nor is the Por t  Commission of Morehead City such a corporation 
as the General Assembly of this State is prohibited froin creating by 
said section. 

The  contention that  chapter 75, Private Laws of North Carolina, 
Session 1933, is unconstitutional and void, because its enactment was 
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i n  violation of section 1 of Article V I I I  of the Constitution of North 
Carolina, is not sustained. Therc was no error in th. judgment of 
the Superior Court that  said act is constitutional and r d i d .  I t s  enact- 
ment was not in violation of any prohibition of the Constitution of this 
State. 

The  Por t  Commission of Norehead City is a corporation duly created 
by the General -\ssembly of this State, i n  the valid exercise of i ts  legis- 
lative power. ,Is such corporation, thc said commission has the power 
to construct, maintain and operate the facilities described in the act, 
and to cliarge, and collect fees and tolls from those who avail themselves 
of the service provided by thc said facilities. T h e  revenues derived from 
the operation of said facilities must be applitd solely and exclusively to 
the payment of the expenses illcurred by the commission in operating, 
maintaining and coi~structing the said facilitieq. S o  part  of said reve- 
nues can be lawfully applied or appropriated to any ~ t h e r  purpose. 
Under the terms of tlie act, none of said reyenues will be paid to the 
State of North Carolina, to tlie town of Xorehead C ty, or to any 
municipality of the State of Xor th  Carolina, unless, of course, the 
State or some of its municipalities shall become holders of the bonds, 
which may be issued by the said Por t  Commission. 

The Por t  Cornmisslon of Morehead City, as a corporation duly 
created and organized u i~de r  the laws of this State, has the power, 
exprcssly conferred upoil the corporation, to issue and sell i ts  bonds for 
the purpose of procuring funds with which to pay for t h ?  constructior~, 
maintenance and operation of the facilities which the said commission 
is  authorized to construct, n ia in ta i i~  and operate a t  Morehead City. 
These bonds will not be obligations of the State of North Carolina, of 
the town of Morehead City, or of any other municipality of this State. 

The credit of neither the State, nor of the town of Norehead City, nor 
of any other municipality of this State, is pledged for the payment 
of said bonds, or of the interest on the said bonds. The  bonds may be 
issued only on the credit of the Por t  Commission of Morehead City, 
as  a corporation. The  interest on the  bonds, and the Eonds, as they 
shall mature, will be paid only out of revenues derived from the operu- 
tion of the facilities which the Por t  Commission is authorized to con- 
struct, maintain and operate a t  Moreliead City. The prsvision in the 
act by which the Por t  Commission was created tha t  its property and 
the bonds that  may be issued and sold as authorized by the act shall 
be exempt from taxation by the State, or any of its political subdivisions, 
is valid. The  General Assembly has the power to so p r x i d e ,  for  the 
reason that  the property of the Por t  Commission will be held, and 
the bonds will be issued solely for public purposes. Whatever doubt 
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tllrre may bc as  to the validity of this provision, by reason of section 
:I of Article V of the Constitution of this State. must be, under well 
wttled prillciples of coilstitutioiial construction, resolved in favor of 
~ t s  ralidity. CertainIy, if the bonds are sold to an agency of the Gnitcd 
States Government, as contemplated by the act, the provision is d i d  
,o long as  the bonds are  held by such agency, or by any person, firm or 
rorporation holding the same by purchase from such agency. The 
Irovisions of the act, with reference to the board of commissioners 
of the town of Morehead City, the Municipal Finance Act of North 
Carolina, or the Local Government Commission of this Stat?, do not 
affect the validity of bonds which may be issued and sold by the Por t  
Comi~iission to all agency of the United States Government. These 
provisions, applicable only in certain contingencies, are merely a part  
of the mechanics provided for the issuance of the bonds. 

The provisions of the act by which the Por t  Commission of More- 
head City was created, relative to the calling and holding of an election 
ill the to~i-11 of Morehead City, to determine whether a majority of 
the qualified voters of said town approve the levying of a tax by the 
board of com~nissioners of said tovn for the purpose of raising money 
to aid the said Por t  Commission in the performance of its duties, do 
uot affect the validity of the borids whic l~  the Por t  Commissioil may 
issue under the power conferred upon the said commission by the act. 
Such an  electioii is not a condition precedent to  the issuance of the 
bonds. The  election may be called arid held only in the coutingency 
provided for by the act. I f  such contingency shall happen, and the 
c~lection shall be called and held, and a majority of the qualified voters 
of the tonu shall approve the levying of the tax, as authorized by the 
act, the tax will be valid, and may be lawfully levied and collected, 
without regard to ~+he the r  the tax  is for a necessary purpose within 
the meaniiig of section 7 of Article V I I  of the Constitution of North 
Carolina. Such tax will be for a public purpose. Rriggs v. Raleigh, 
195 N. C., 223, 141 S. E., 597. 

Some of the specific questions in difference between the parties to 
the controversy and submitted to the court for determination are not 
tlecessarily involved i n  the larger questions presented. There is no 
cwor in the judgment to the effect: 

(1 )  That  chapter 75, Private Laws of North Carolina, Session 1033, 
is in all respects a valid and constitutional enactment; 

( 2 )   hat-the Por t  Commission of hlorehead City i s  a corporation, 
duly created and duly organized under the provisions of the act ; 

( 3 )  That  the Por t  Commission of Morehead City, as a corporation 
created by the Gcneral Assembly, for a public purpose, may lawfully 
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exercise all the powers conferred upon tlie said commission by the 
General Asseinbly in ordcr that  said conlmission niay perf 3rn1 its dutier. 
as prescribed by the ac t ;  

( 4 )  That  the bonds which the Por t  Comniission of Xorehead City 
proposes to issue and sell, under tlie authority confcrrxl upon said 
commission by the act, will be valid obligations of said commission. 
and if sold to an  agency of the 1:nited States Go\-ernrnent, mill be 
exempt from taxation, so long as held by such agency, or by any person, 
firm or corporation liolding the sanle as  a purchaser or purchaser from 
such agency. 

( 6 )  Tha t  if an election shall be called aild held by the board of 
coii~missioiiers of the town of Morehead City, a i d  the lev,ying of a tax 
as authorized by tlie act shall be approved by a majority of the qualified 
voters of said to\vn a t  said election, such tax will be valid, and niay be 
lawfully levied and collected. 

I n  arriving a t  the conclusion that  the judgment of the Superior 
Court should be affirmed, we h a w  not been unmindful of contentions 
made by the counsel for the appellants in their argunlerits in this Court 
to  the contrary, nor have we been indifferent to  well. settled principles 
of constitutional construction. The  arguments were forceful and per- 
suasive, but we think not conclusive. ' lhe construction of the act has 
not been, we think, i n  violation of these principles. I t  is t rue that 
we have not been aided by decldetl cases or precedents. ?'he questions 
pre'sented are novel, and in many respects of first impression. We have 
been influenced largely in  our conclusion by the language used by the 
Qeiieral Assembly in section 11 of the act. I t  is there ceclared that  
"the Por t  Commission shall be regarded as performing a n  essential 
governmental function in undertaking the construction, maintenance 
and operation of the said terminal or terminals, and in carrying out the 
provisions of this act ill relation thereto, and shall be required to pay 
no taxes or assessment upon any of the properties acqu~red  or used 
by it for such purposes." I t  is further declared in  said s e d o n  that  i t  
is  "the policy of the State of North Carolina to promote, encourage and 
develop water transportation, service and facilities in connection with 
the commerce of the United States and to foster and preserve in full 
vigor both rail and water transportation, and that  Morehead City, 
North Carolina, is hereby declared to be a port to be ceveloped in  
connection with the interior of the State of North Carolina." 

Chapter 75, Pr iva te  Laws of Korth Carolina, Session 1933, was en- 
acted in furtherance of the declared policy of the State, and in all its 
provisions is reasonably adequate to tha t  end. The  judgment is  

Affirmed. 
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A ~ a > r s ,  J., concurring: By a process of reasoning divergent in somv 
particulars from that vhich is indicated in the principal opinion as 
written by J u s f i c e  C o n n o r ,  I am convinccd that  the lcgislative act 
creating the Por t  Coninlission of Morehead City ( P r i ~  ate Laws, 1933, 
chap. ' i s ) ,  intended as it was to promote and prescrve tlic iutcrcsts of 
the Statc, is not n i th in  the inhibitive clause of Article V I I I ,  sectioi~ 1. 
of the Constitution, and that the result announced in the opinion of t11c~ 
Court is correct. I therefore concur in the result tllcwin st:rtc,d. 

C~anrisol; ,  J., c o ~ ~ c u r r i i ~ g  : 1 COIICUP in the opiirion of X r .  J ~ s f  I (  1' 

Connor.  
.\ unanimous Court rnadr the followiug order: "Tliis causc is w t  

dov 11 for oral argunlcnt on Wediwsday, 15 Sovcrnber, 1933. at tell 
o'clock, counsel a rc  directed to discuss tllc applical~ilitv of A h t i c k  VTTT. 
section 1, of tlie Constitution of Nortli Carolina." 

So. it may be conceded that the only serious cjucstio~~ invo l~ed  oil t11i.i 
appeal is ~vllether or not c~liapter 7 3 ,  P r i ~ ~ a t e  Lnns  of 1933, i. con& 
tutional. 

Llrticlc V I I I ,  section 1, is as follows: "So  co rpora t io~~  s l~a l l  bc~ 
crpatcil nor shall itq chartrr  be cstcwtletl, altered, or amended by special 
art ,  cxc3q)t corporatio~is for charitable, educational, penal. or reforn~;l  
tory purposes that arc to l ~ c  and rtmain under the patroliagc and routrol 
of tllc S ta tc ;  hut the General A l w m h l y  sliall provide by general 1:rvh 
for tllc charteriiig and organizatio~l of all corporatiolis and for amentl- 
iug, extending, and forfeiture of all charters, esccpt tliosc a b o ~ e  pcr- 
mittctl hy special act. L W  such general l a m  and special acts may b(. 
ztlterctl from timc to time or repealed, and the General ,Issernhly ma? 
at any time by specin1 act repeal the cliarter of any corporation." 

Judge Fr iz~el lc ,  in the court below held the act constitutional. 
I11 S u t l o n  2 % .  I'liill/ps, 116 N. C., at 11. >O4, speaking to the questioi~ 

of declaring all act u~lconstitutional, this Court said:  "While tlic 
courts l i a ~ e  the poncr, aucl it is their duty, ill proper cases to declarc 
an act of the Legislature unconstitutional it is a \\ell recogliized p r iw  
ciple that the courts n ill not cleclare that  this cobrdinate branch of 
the go~ernnierlt has esceedetl tllc povers vested in it unless it is plainly 
and clearly the case. If t11ei.e zs a n y  reasonable doubf  i f  1 ~ 3 1 1 1  be w s o l ~ w f  
in f a z ~ ~  of f h c  l a ~ c ~ f u l  czcrc  i,w of f h e i r  p o w ~ r s  h y  f h e  ~ ~ r p ~ , c a c ~ t f u t i i . c s  of 
t h e  p o p l e .  (Italics ours.) . . . (p. 505) It cannot he said that  
this act is plainly and clearly u~lconstitutional. The doubt, if any, must 
be resolved in faxor of the General Assembly." I l i n l o n  1%. S f a f c  Trcaa- 
urer ,  193 h'. C., 496 (499). 

I t  lias often been decided by this Court that  the purpose arid spirit 
of ail act must be considered in i ts  coustruction and its obvious intent 
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ascertained and respected. Guano Co. v.  Walston, 187 IT. C., 667. Spiri t  
i ~ n d  reason of statute should prevail orer its letter. Can- v. Liftle, 188 
x. C., 100. 

The spirit and reason of the statute, I think, creates the Morchead 
City Por t  Commissioli-an agency of tlie State-and ~loes not come 
within the inhibitions of Art. TrIII, see. 1, and is  no1 a private or 
busjness corporation, and is therefore constitutional. 'I'he distinction 
between public and p r i r a f e  corporations is clearly sta;ed in  a text- 
hook, unexcelled. 1 Thompson on Corp., 3d ed., see. 24 (p. 29-30), in 
part is  as follows: "Another general division of lay corporations is  
into public and private. This  distinction is practical, hut not always 
clear. While i t  is not within the scope of this work, as observed, to  
treat of public corporations, yct it is i n ~ p o r t a ~ i t  to show the dividing 
liue bctween public and private corporations. The importance of the 
tlistiilction between the two is  emphasized by the fact that  many prin- 
ciplvs and rules which apply to one hare  no applicatior to the other. 
(1) Thus  a public corporation is subject to legislative control without 
any rcferc.nce to the cement of the persons who control it.  ( 2 )  A public 
vorporation does not originate in contract, while a private corporation 
does, and therefore tlie instrument creating tlie latter cannot bc altered. 
or amended by the law-making power, without the cousent of the Inem- 
I P ~ S  who Compose it,  uiiless such power is expressly reserved. Public 
corporations arc  mrre creatures or instrumentalities of the State and 
are subject to gorernmental visitation and control. So, the property of 
:I public corporatioil is not tasable, while that of a private corporatioil 
is. (3 )  A public corporatioli is, gciierally, political in iis nature, and 
its object is to carry out a scheme of gorernment, while a private 
c~orporation has noile of these cliaracteristics. Public corporations, as 
a rule, are not liable either for tlie negligence or torts of their officers. 
l'erliaps the only exception to this rule i s  in the case of counties, cities 
; m i  to\vns, a d  then only in a limited sense, and in regErd to matters 
involving the exercise of rniriisterial acts and not gover9mental func- 
tions. Tlic right to create these corporations is vested exclusively in 
tlw legislature, subject only to constitutiol~al limitations." 

The  above distinction between public and private corporations is 
wpported by numerous authorities and by the decisions o '  this State. 

I t  is  a matter of common knowledge that  i n  the summer of 1916 
21 great freshet m e p t  away the railroad bridges in the western part of 
the State. The  amendments to the Const., Art. 11, see. 29, and Art .  
V I I I ,  sec. 1, supra, went into effect 10 January,  1917. I n  illills v. 
Comrs., 175 N. C., 215 (216), i t  is said by Hoke, J.: "On full presenta- 
tion of facts, the controversy submitted was whether pla ntiffs, citizen 
residents and taxpayers of said county, were entitled to an injunction 
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against defendant board, restraining them from the proposcd issuanccb 
and sale of bonds of the county to the amount of $40,000, pursuant to 
chapter 575, Public-Local L a m  of the General h s e m b l y  of 1917, rati- 
fied 5 March, 1917, for the purpose of rebuilding bridges over the 
Catamba River between Iredell and Catamba counties i n  conjunction 
with the authorities of the latter county, the detenninatiae question 
being whether said act was in riolation of the recent constitutional " 
amendments prohibiting certain local and special and private legisla- 
tion on the subject, contained chiefly in the Constitution, , h t .  11, see. 
29, etc. . . . (p. 217.) Shortly after these amendments were rati- 
fied, a case was presented involving the question whether, ill view of 
these provisions 'An act authorizing the comnlissioners of NcDow~11 
County to issue bonds for road purposes in  Xorth Cove Township, in 
said county,' was a valid law. B r o w n  7%. C'omrs., 173 N. C., 598. Thc 
statute was upheld, and i t  was decided, dssor ia te  Jus t i ce  Brozc 11, deliver- 
ing the opinion, that  there was nothing in  these amendments which 
prohibited the Legislature from authorizing county comnlissioners or 
other governmental boards to  raise money by the issue of bonds or by 
current taxation to enable them to carry out the necessary measures 
for the orderly and proper government of their counties, or even more 
restricted territory. . . . (p.  218-19.) An interpretat ion of t h ~  
recenf a m e n d m e n t s  zohich tcou7d d e s f r o y  or  i m p a i r  lrgis laf ice  powcr 
t o  t h e  extent  s u g g ~ s f e d  zcould b~ of such serious a r d  f h ~ e a t e n i n g  conse- 
quence t h a f  i f  shozild not be sanctlunrd e,xceyt h y  provisions so plain  of 
m r a n i n g  tha t  n o  yoom for a d i f e r e n t  construct ion is allowable. We are 
clearly of opinion that this well considered case of B r o w n  u .  Comrs. .  
supyaj is  fully supported by the authorities cited and is decisire of thc. 
questions presented on this record. I t  is  suggested that  the legislatioil 
in question i s  in some w a y  i n  contravent ion of Art ic le  T7111, sections I 
and 4, of t h e  Const i tu t ion,  the latter section being also one of the recent 
amendments referred to, but we do not see how either of these sections 
is  in any way involred in the present appeal. W h i l e  i t  i s  not  desirahlc 
nor  ordinari ly  pe?-missible to decidr cpes f ions  of f h i s  n a t u r e  o f h ~ r w i ~ r  
than o n  a n  issue d ivec f l y  p r ~ s e n f e d  ( C o n ~ m i s s i o n e r s  v .  Lacy ,  174 N. C., 
141), i t  m a y  no t  be i m p r o p w  t o  suggest t h a t  f h i s  Ar t i c l e  V I l I  i s  en-  
t i f l e d  ' C o r p o r a t i o m  other  t h a n  municipal,' and  sect ior~ 1 would seem 
clearly f o  1zaz.e ~ e f e r e m e  to  p r i z ~ a f e  or  business corporations,  and does 
not re f e r  to  public or  quasi-public corpora t iom a c f i n g  as  governmental  
agencies." (Italics mine.) This ob i f e r  d i c f u m  has been approved it1 
several decisions since rendered. 

I n  M a r t i n  C o u n t y  v. T r u s t  Co., 178 N .  C., 26 (27),  i t  is said:  "This 
is a cont ro~ersy  submitted without action upon facts agreed, and in- 
volves the  validity of $150,000 bonds proposed to be issued by the county 
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of Martin under authority of Public-Local Laws, 1919, chap. 53, en- 
titled 'An act to authorize the boards of commissioners of Martin and 
Bertie counties to build a bridge over the Roanoke R i re r  a t  Williamston, 
N. C., and for other purposes.' " 

I n  sustaining this bond issue and approving the Brcwn and X i l l s  
rases, Clark,  C .  J., said : '(The rule to be deduced from these authorities 
may be thus summed u p :  T h e  construction and maintenance of roads 
and bridges is a matter of general public concern. The whole body of 
the people of this State i s  benefited by them. T h e  Legislature m a y  
cast f h e  expense of sz~ch public works  u p o n  the S ta te  at  large, or u p o n  
ferr i tory specially a l ~ d  immediately  benefited, even  though  the  work 
m a y  no t  be w i t h i n  a parf  of fhe  f o f a l  area t~ftached." (Italics 'mine.) 

111 Dickson 1,. B ~ e z r w ,  180 N .  C., at  p. 406, <ll len,  J., says: "School 
districts, incorporated by act of the General Asseinbly, are public munici- 
pal corporations, and as such collie under the provisions of Article V I I  
of tlic Constitution, entitled 'Xunicipal corporations.' (See  S m i t h  v. 
h'chool l ' rus fecs ,  141 K. C., 160, where the question is fully discussed. 
.Use l l ' i l l iams 7,. Comrs., 176 N.  C., 557)) and not under Article V I I I ,  
which is entitled 'Corporations other than municipal,' and section 1 
woulti seem clearly fo hare  re f r re tue  f o  priuafe  businezs or business 
corporations, a i d  does not refer  to  public or  q u a s i - p b l i :  corporations 
ac f ing  as g o r c r n ~ n c n f a l  agencic's. llIills u. Comrs.,  175 S. C., 218." 
(I tal ics mine.) 

In ('omrs. u .  E a n k ,  181 N. C., 347 (350-1)) Cla~.k ,  C. J., says: "This 
Court lias repeatedly upheld acts incorporating boards of road commis- 
bioi~ers, vesting in t lmn  the p o w r  to issue bonds and g i l ing  tliem full 
cwntrol over the construction, maintenance, laying out, altering and 
discontinuing of roads and highways. Comrs.  v .  C'omrt., 165 N .  C., 
632, citiilg i~umerous cases, saying, 'The Legislature has the authority 
ro create a board of road commissio~iers and vest them with the au- 
thority over t l ~ e  roads that  the county commissioners had theretofore 
possessed, quoting Il'rusfees v. W e b b ,  155 N. C., 383, to t ~ e  same effect 
and saying tliat 'the jurisdiction of the road commissioners to these 
matters i s  subject t o  r c g d a f i o n ,  i l l  t h e  discretion of f h e  Legislature.'" 
(Italics mine.) 

I n  l i o n c y t u ~ f  c. Comrs.,  182 N.  C., 319 (320-21), Stacy ,  J. ,  says: 
"The act under consideration, among other things, provides as follows : 
'Sec. 3. T h e  road commissioners herein created shall have entire control 
and management of the public roads and bridges of Stanly County. 
That  i t  shall be the duty of said board to take charge of working, re- 
pairing, maintaining, altering and constructing all r o d 3  and bridges 
of Stanly County now maintained by the county as public roads and 
bridges and such as may be hereafter built.' Thus  i t  wil be seen that  
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the purpose of the act in question was not to authorize the laying out. 
olwliing, altering, or discontinuiilg of any given road or highway, hut 
to prooidc nays  and means by which the general road nork  of thc, 
eutire county might bc succcmfully carried oli m~t l  i i i a i l ~ t : ~ i ~ ~ ( d .  Tlr(2 
t n o  highway coi~~niissioiis liitlierto existing in the county \\ere to 1~ 
nbolislied and onc lienr central system cstablislictl. I t  has been Iic>ltl 
with us in a nuinher of cases that acts of this cal~aractcr (lo not fall 
within tlie constitutioiial prohibitioii agailrst local or private legislat io~~. 
B r o ~ c n  v. Conzrs., I f 3  N. C., 598, autl cases tlierc citctl; l l f i i / s  1 % .  ( ' on t ih  
175 X. C., 21.5; J 1 u i t l 1 ~  ( ' ou i z t y  c. 7 ' 1 x s f  Co., 17s  S. C ' . .  2 7 ;  [ ' O J I I ~ S .  r .  
P r u d e n ,  178 N .  C., 394; Cfomi:c. 21. B a d , ,  IS1 S. C., 34'7, a d  caw- 
there cited." But  for the old Court, through Ju\lrc.e Urozc 11 vritlrig the. 
majority opiriioir for the Court in tlic U ~ o u n  case, s z i~ ) ra ,  giving a liberal 
interpretation to the Co~rs t i t u t io ld  A\n~e l idme~~t s ,  the higllnav systcn~ 
of the State would h a l e  bee11 ill quick-sand ant1 pcrllaps tlic Statc 
I I i g h ~ r  ay Systeln ~ ~ o u l t l  linre Ilever beell as 11ov s1101ic.11 of a.; tho grcatwt 
in the nation. 

r x lhesc  matters \\ere agaili passect 011 by A d a t ~ ~ s ,  J . ,  iir C'oCle 1 . .  ('umr.\ 
I s 4  K. C'., 342 (3.28-9), \\here it is said:  "MTe should apply the p r iw  
ciple that  mery presuinptioir is  to he iiidulged in  faror  of thc validity 
of the statute, that  the General Assembly is presumed to have acted with 
a11 holiest purpose to observe the restrictions and liiliitatioils iniposeti by 
lan ,  and that legislation nil1 be sustained unless its iiivalitlity is 'clear. 
complete and ui~inistakable,' or uilless the nullity of the act is 1)eyontf ;i 
reasoiiable doubt," c i t i i~g  n u ~ ~ i e r o u s  authorities. ('olttt a. c. 1'i ~ t l c  11, 176 
N. C., 394; 3'. v. l ce l l y ,  186 N. C., 363; Reed 1 % .  E i ~ y c i l e c ' r c , ~ ~  ( ' 0 . .  l h \  

N. C., 39. 
111 I17arborougl~ v.  Putk C u ~ ~ ~ n a ~ s o t o ? ~ ,  196 -\'. C., 2b4, there \ \as ;I 

ulianirnous decision by this Court, ~ l t lun ia ,  J., u r i t i q  the opiiilon f o ~  
the Court (p.  258), "The tleferldmt is ail agency of tlich S t ~ t c . "  ( p .  
291) '(The act is public, ]lot p r i ~  ate. public statute is :L I I I I ~ \  c>rs:rl 
rule nliicll regards the nliolt, coinillunity as t l~st i~~guisl let l  from ollc 
~r llich operates only upoll particular persolis ni l t i  pr iv:~te concerl1s. I t  i b  

usually applicable to all parts  of tlic Statc, bu t  t l r ~  atcilule zl~ril ,lot 1 t (  

deemed  p r i r a f e  m e r e l y  be tause  ri clxtc~zds l o  l i a i~ f t cu l i i r  1oc.cdztzc~s oi 
classes of persons.  23 R. C. L., 763; H. 1 % .  C l r a ~ r ~ b c i . ~ ,  93 S. ('., GOO."  
(Italics mine.) 

The  Great Sniol ,~  M o u l ~ t a i ~ i  S a t i o ~ ~ a l  l'arli ALct, nlreicb i1rtli\itlu:11 
;~lrd corporation property n a s  takcii "for pleasure a11c1 seirtiineiit," \va.i 
lleld constitutiolial as a public purposc in a locality in the northr\estt~l.r~ 
part of the State, J a r b o i ~ ~ z ~ g l r  c u e ,  s u p ~ t r  (p .  290) : "The fuiltl. 
$2,000,000, is vastly iliaclequatc to pay for the htid?,  vllirli are ~ i t l l i ~ ~  
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rhe scopc a i d  conteniplatioii of the act," a~i t l  nit11 tlie knowlrdge that 
it was to be turiied o w r  to the U. S. Gorernmrnt. 

This Pa rk  Act was held to be an agmcy of the State and a public 
purpose, althougll tlie park is in the northwcstcrn corner of tlie Stnte- 
some 500 nlilcs from Moreliead City. I t s  purpose is for pleasure, but 
indirectly to  create for that section of the State a ' ( t o ~ r i s t  industry." 
The present act is to coiistruct, maintain and opernic termi~ial  or  
terniinals which will open u p  a section of c~isterii North Carolina, to 
cheapen freight rates and encourage water conimelw ill that part of 
the Statc. 

I t  has bccii tlie dream of a multitude of Sor t l i  C~ro l in i ans  and 
they l i a ~ c  liacl a rision for long years to ope11 up for coniinerce the 
great water fronts of eastern S o r t h  Carolina, so that ~.otton, tobacco 
and other agricultural products and the products of the te rctile, furniture 
and other industries in North Carolina should go to othw parts of the 
11atiot1 and to foreigii countries through these ports aild thus obtain 
clieaper freight rates and bring back necessary products of other states 
and of forcigii laids.  Railroad facilities and hard-surfacd liighways to 
these eastern Sor t l i  Carolina ports are ready for water facilities. 

When tlie present act \\,as passed, wliat was the purpose and spi r i t?  
111 construing the act let us get the scttiiig: Norehead City has a popu- 
lation of about 5,000 inhabitaiits and is on Uogue Sound. I t  is con- 
~lccted with Beaufort, a city of about 4,500 population, by a $1,000,000 
high~vay bridge across Bogue Sound. From 3IoreheatL City to the 
Atlantic Ocean bar is about 3 miles, ~ i t h  a harbor of 25 to 35 feet of 
water. The  great inland materwag, constructetl by tlie Xational GOY- 
crnmcnt, is 12 feet deep and extends from Boston, Mass., to Xew York, 
l'liiladelphia, Baltimore, Washington, Xorfolli, Xorehead  City, Wil- 
niington, Charleston, Brunsnricli, Jaclisonrille (conteniplated across 
Florida by a canal) then to Pensacola, Mobile, New Orleans, etc. I t  has 
been tlie south's dream for 100 years and is being built and surveyed. The  
In land Waterway has bccii completed tlirougli Kor th  C ~ r o l i n a  and is 
now being carried on down through South Carolina, atid tlie surrey 
is now being completed further south. The canal, it  is con~emplated, d l  
cross tlie nol-tliern portion of Florida and uoulci cut 21 h m r s  off a boat 
t r ip  from Kew York to 3 e w  Orleans. Norehead City i,g the terminus 
of the Btlantic and S. C. E. R. (owned by the State)  now leased to 
the Norfolk and Soutlicrn R. R., and runs bacl; into the State. KO. 10, 
the "Main Street" of Sort11 Carolina, a hard-surfaced rclad, runs from 
Morehead City to Murphy, i n  Cherokee County-some 500 miles. About 
1,500 yachts pass tlirougli tlie inland waterway at Noreliead City each 
year. Across Bogue Sound is  Atlantic Beach, one of the finest on the 
eastern coast of Kor th  Carolina. Fishing smacks from S e w  E lg land  
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and elsewhere during the ~vinter  months come down through the canal 
and drag their nets in the Atlantic Ocean and it is estimated that 
7.5 per cent of all fish that  go to northern nmrkcts are caught from the 
*ltlantic off the eastern shores of S o r t h  Carolina. The potential valucz 
of tlie oyster and fish industry along the eastern shore is unlimited. 
Morehead City is well adapted for a distributing port for water-born(, 
commerce, except that i t  has I I O  adequate port or terminal facilitieh, 
such as are demanded by the shipping interests, and such as arc it1 
keeping with other ports on tlie South Atlantic seaboard. Not bcing ali 
industrial center, the city of Morehead depends, in a large mcasurc. 
for  its material and con~mercial rrelfarc, upon its dcvclopn~e~it  :I.: :I port. 
This development is retarded by its present failui'c to offer ntlequatc 
port and terminal facilities. Under present conditions, it  cannot sucL- 
cessfully conipetc with other South Atlantic ports whicli have publicly 
owned facilities of the nature contemplated. 3Tilliol1s upon inillious of 
dollars have been spent on State and municipal terminals. 1 mention 
only a few: Sorfolk,  Va., Charleston, S .  C., Nobile, L\lo., S c n  Orleanq. 
La., Houston, Texas, San Diego, Los A h g c l ~ s  an~tl San  Francisco. Cnl.. 
Portland, Ore., Tacoma and Scattle, Wash., Ijostoi~, Alms., Provitlcncc3, 
R. I., etc. St:~tcs and cities everywhere are cons t ruc t i~~g public ports 
and facilities for shipping. One port-that of Portland, Ore.-11as heell 
built 113 miles from the sea; and Los A\ngeles, Cnl., has gol~c  25 or 30 
miles to thc sea and built a port, and the port of Honston, Texai, i* 
built 50 rides from the gulf a t  an expeiise of more than thirty milliol~b 
of dollars. To have our ports a 1 ~ 1  waterlvays in~provetl. thc 1.. S. Go\ - 
ernment requires public terminals. 

The U. S. law on the subject : " E ~ e r y  Unite(] Por t  slioulri on 11 it* 
water front, and this should be controlled b- a port authority C ~ I I I -  

posed of the business men w l ~ o  Iiavc all escelleilt g r i q  of thr  t q o l - t  ant1 
import busiliess niitl ~ 1 1 0  are willing to devote suficic.l~t timr. t o  t 1 1 ~  
subject. These slioiilci be appointed nithout regard to politiciil i&ili;i- 
tions, a i d  should take the broad vim\ that  the port i5 tlw property of the, 
people a t  large, ant1 that  the provisiou of tlic. best facilities will piwmotc, 
quicker ship dispatch, attract ~ u o r c  &ips, ant1 thus elllarge tlic con]- 
ilierce of the port ; that n-hile the port t c r i n i ~ ~ a l  should bv self-sul)porting, 
the charges should be adjusted to procluce this result; without il1jur3 
to  business and that  the growth of the port will meal1 the gro\vtli of 
the city and increased material prosperity to the individuals of tllcl 
city and State. Those states which 11ave only oilc-man l m t s  shoultl 
in particular exert themselves to develop it a lo~lg  the most modern lilies, 
and the first step in this direction is the appointment of a competerjr 
port authority." And further i n  the River and Harbor Act of 2 Aiarch. 
1919, appears the following: "It is  hereby declared to be the policy 
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of Congress f ha f  v a f w  fermilzals :ire essential to all c,ties and towns 
located upon harbors or navigable waterways, and t h ~ t  a t  least one 
~niblic tcrminal sliould exist, constructed, o~rned  and regulated by the 
muilicipality, o r  o fhcr .  p ~ i h l i c  agency of f h c  S f a f e ,  and open to the use of 
all ~ p o n  equal terms. and with the view of carrying out the policy to the 
fullest posGble cstent, the Secretary of W a r  is liereby ic~te t l  with th t  
discretion to withhold, uiiless tllc public interest would seriously suffer 
by delay, moneys appropriated in this act for ncw p-ojects adopted 
herein, or for the furthcr improvement of existing pro*iects, i f ,  in his 
opinion, no watcr terminals esist 'adequate for the traffic, and open 
to all on equal terms, or unless satisfactor,v assurancc>s are  received 
that local or other interests will provide such adequate terminal or 
terminals." 

Under the present national progressive acln~inistration, $400,000 is 
to be had from a sale of bonds to the Reconstruction F i  lance Corpora- 
tion to build tlie port terminal a t  Moreliead City. The  present act, 
interpreted according to the setting, its spirit and intent, is  in every 
respect an agency of the State and fulfills the requirements of a public 
corporation, as laid don.11 by Tl~ompson on Corporations, supva .  I t  does 
]lot Contravc~ie *\rt. V I I I ,  see. 1, of the Constitution. IJilder the Con- 
gressional Act above set forth, the p o ~ t  authorities shou d be composed 
of "the busiuess inen v h o  have an excellent grasp of . he  export and 
import busiiiess," ctc. The  present act, Private L a m ,  1933 chap. 7 3 ,  
the one under consideration, requires a board "composed of 5 members, 
1111 of whoni shall be experienced business men," etc., to constitute the 
Port  Commission of Morehead City, N. C., these to be selected by the 
board of commissioners of Morehead City and be r e s i d e ~ t s  of the city. 
r 7 lliompson, supra, says: (1) "Thus a public corporation is subject to  
legislatile control without any reference to tlie consent of the persons 
who control it." These five members colnprising the Por t  Commission 
are subject to legislative control without their consent. ( 2 )  "A public 
corporation does not originate in contract, while a private corporation 
does, and therefore the instrument creating the latter camot  be altered 
or amended by the lawmaking power, without the conse it of the mem- 
bers who compose it, unless such power is expressly reserved. Public 
corporations arc mere creatures or instrumentalities of the State and 
are subject to governmental visitation and control. So, the property of 
a public corporatioil is not taxable, uhi le  that of a private corporation 
is." The  present Por t  Commission docs not originate in  contract and 
its property a~l t l  bonds issued are exempt from taxation. I t  has power: 
"(a) T o  sue and be sued in the name of the said Por t  C'ommission; to 
acquire by purchase and condemnation, and to hold lands for the pur- 
pose of constructing, maintaining or operating the terminal or terminals 
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hereinafter referred to, and to make such contracts and to hold such 
personal property as may be necessary for the exercise of the pon-ers 
of the said Por t  Commission. (b )  T o  charge and collect reasonable and 
adequate wliarfage fees and other fees, tolls or dues for thc use of 
-neli city terminal or terminals, or for the service rendered in the  
operation thercof. (c) T o  develop the port facilities of Morehead City 
I,? acquiring by purchase (construction or otherv&e), improving, main- 
taining and operating a city terminal or terminals for said city, up011 
tlic water front of said city, including all necessary wharves, piers, bulk- 
lieads, slips, docks, sheds, warehouses, elerators, and railroad and steam- 
ship facilities, and also necessary lands, rights i n  lands and water 
rights, to be used and operated for the following purposes, namely: for 
tlic landing, loading and unloading of vessels, for the loading and un- 
loading of railroad cars or other carriers, for the intercliaiige or transfer 
of goods, merchaiidise or other propert1 between vessels, railroad cars 
or other carriers, and for the temporary shelter or storage of goods, 
merchandise or property carried or about to be carried by such vessels, 
railroad cars or other carriers. (d )  To issue bonds . . . such bonds 
nntl/or notes issued for the purpose or purposes above set out may be 
rold at pri\ ate sale, for liot less than par, to the Reconstruction Finarice 
Corporation or other go~ernmenta l  agency, with the approval of the 
hoard of conirrlissioners of Norehead City, but if such private sale is 
not so made to said Keconstruction Finance Corporation or other goy- 
erilmental agency, then tlle sale shall be made under the provisions of 
the AlunicipaI Finance Act of the State and with tlle approval of the 
Local Government Conlniission. Bonds and notes issued under this act 
shall be exempt from all State, CoUnTy or municipal taxes or assess- 
ments, direct or indirect, general or special, and tlie interest paid on 
said bonds or notes shall not be subject to taxation as  income, nor 
shall said bonds or notes, or coupons of said bonds, be subject to tax- 
ation when constitutiiig part  of any bank, trust company or other 
corporation." ( 3 )  A public corporation is, generally, political in its 
nature, and i ts  object is to carry out a scheme of government, while a 
y r i ~ a t e  corporation has none of these characteristics." 

The Por t  Conlniission is formed to carry out both tlie State and the 
C. S. Governnient schemes requiring public terrnirials, and the very 
language of the present act is to carry out a scheme of government. 
(4) "Public corporations, as a rule, are not liable either for the negli- 
gence or torts of their officers. Perhaps the only exception to this rule 
is i n  the case of counties, cities and towns, and then only ill a limited 
sense, and in regard to matters involving the exercise of ministerial acts 
and iiot governmental functions." 
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Like the Sta te  Highway Commission, an  agency of the State, no one 
is given the right to sue it in tort and 110 one given the r ght  t o  sue thr  
present Por t  Commission in tort. 

(5 )  "The right to create these corporatiolis is vested in the  liegisla- 
ture, subject only to constitutional lin~itatiolls." The p w e r  over thc. 
present port corporation is the Legislature. It is thc p r~nc ipa l  of this 
agency of the Sta te  with plenary power over it. 

I t  cannot be disputed that  the Legislature has the right to  create thc, 
Por t  Commission and the act "may be altered from time to time or 
repealed." Power Co. I). Elizabeth C' i fy ,  188 N. C., 272; (287).  i\nd 
to show it is a public agency of the State, absolutely under its control, 
through the Legislature, the act itself says: Sec. 11. "Th i t  it  is hereby 
declared to be the policy of the Statc of North Carolina to promotcb, 
encourage and develop water transportation) service, and facilities in 
connection wit11 the commerce of the United States, and to foster antl 
preserve in full vigor both rail and water trailsportatioil, and that  Morc- 
head City, North Carolina, i s  hereby declared to  be a j90~t to be de- 
veloped i n  connection w i t h  the in fer ior  of the S ta te  of ~ Y o r t h  Carolina 
and other s fates ,  and that  i t  is  hereby declared and deemed b y  the Stafc. 
of i i o r t h  Carolina necessary and desirable and i n  the public interesl 
of the entire S ta te  f h a f  fhere shall be established fhrozryh Moreh~ar l  
C i t y ,  through connecting water and rail rates in conilection with ship- 
ping companies and other transportation compa~~ies  and in accordancv 
with the provisions of the acts of Congrcss in the Unitcld States antl 
the laws of North Carolina. T h e  said l 'orf  C o n ~ m i s s i o r ~  shall be rr- 
garded as performing an  essentinl goverlirrie~it:tl fullction in undertakiny 
f k e  construction, maintenance and opcra f ion  of the saic? terminal o~ 
terminals and in carrying out the pwvisions of f h i s  art  in relatio71 
fhereio, and shall bc i q u i r e d  to  pay no  tci.ccs or assessment u p o n  a n y  
of the properfies a c p i r c d  or  u s e d  b y  it for such purposes." (Italic. 
mine.) 

I f  tlie Great Smoky X o u n t a i ~ i  Sa t iona l  Pa rk  (S. C. I 'ark Cornmis- 
sion) is an  agency of the Statc ill the corner of north\iestern North 
Carolina, so decided by this Court in an  unanimous clecii:ion, then the 
act under consideration is a State agency, ill the eastern Ilart of North 
Carolina. I n  these deflated times, as ncver before in the history of this 
 lat ti on, is tlie Kntional GOT-ernment taking so great a n  interest ill 
national resources a i d  giving ernploy~nent in tlic entire n; tion and this 
section. F o r  example: The  Great S ~ n o k y  Xountain Kational P a r k  de- 
velopment ill Korth Carolina and a connecting road to the Shenandoah 
National P a r k  in  the State of Virginia through Nor th  Carolina; the 
Cape Fear  River project, making saine navigable from Fayetteville: 
the Xuscle Shoals development and the Norris  Dam par1 of the huge 
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'I'cnnessee Valley L\uthoi-ity; r i w r  improvement and flood control proj- 
ccts in the Mississippi Valley; the inland n7aterway which goes through 
Morehead City, and which is now being surveyed to cross Florida by 
(.anal, and numerous other projects to build u p  and give employment to 
lnillions of people. The U. S. Goverllment is ready to finance this 
port development to the extent of $400,000, which would give employ- 
~rlent to untold nerdy and he tlric entering wedge to develop the other 
cities and towns on the caster11 seaboard of North Carolina, where there 
is no finer water front anymhere in the nation, and give cheaper freight 
rates; encourage the fish and oyster industry arid water-borne commerce. 
Tlicse easteril ports ~ i o u l d  soon teem with trade, through water coin- 
inerce ar:d railroads and hard-surfaced roads. The  railroad would re- 
awaken n it11 traffic. This beneficent legislation should not be destroyed 
"unless the nullity of the act is beyolid a reasonable doubt." 

The railroads and hard-surfaced State highways now run to a dead 
(-lid. This progressive legislative enactment tends to unbottle the eastern 
waters of North Carolina for water-borne commerce and gives new com- 
mercial life to the railroads and hard-surfaced State highways. 

BROGI)EX, J. disselltii~g: Tlie two primary questioiis of law are the 
following : 

1. I s  the "board to be known as the Por t  Commission of Morehrad 
('ity') a muilicipal corporaiioii vitliiil the contemplation of the Consti- 
tution and laws of tlils S ta te?  

2. I s  chapter 75, Private Laws of 1933, constitutioiial? 
There are ccrtairi secondary questions of law presented, but the solu- 

tion of such questioils dcpeilils upon the conclusion reached upon the 
primary questions propounded. The indivisible characteristics of a 
municipal corporation and the general scope and rneaning of the term 
Tias described by IIoke,  J., in Southe?n Assembly v. Palmer, 166  N. C., 
73, S2 S .  E., IS. The distinguished jurist n ro t e :  "The term, as used in 
our Constitution, froni tlie context and its primary sigiiificance, evi- 
dently refers to municipal corporatioils proper, as cities and towns, etc., 
illid to those public yuasi-corl~oratioris, such as counties, townships, etc., 
In which the inliabitaiits of designated portions of tlie State's territory 
are incorporated for the purpose of exercising certain governmental 
pan-ers for the public benefit. This  may be for tlie benefit of tlie gen- 
eral public as for the State a t  large, and also for the public benefit of 
tlie particular locality, but i t  is as a goverrmental agency and when 
established as esclusively such, and for that reason, that this exemption 
1s allowed, and i t  was never ii~teilded to embrace a corporation llke the 
present plaintiff, which, however high its aim and purpose, is, in its 
form and controlling features, a business enterprise, and on which 
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municipal powers have been incidentally conferred in piornotion of the 
primary purpose. 

"This concept of a municipal corporation as embodying the elements. 
( a )  designated territory, (b )  the inhabitants within tlie same, and (c) 
the existence of governmental powers conferred and to be exercised for 
tlie public benefit, both general and local, is recognize11 in many de- 
cisions here and elsewhere and in authoritative textbooks treating of 
the subject." Copious quotations from the authorities arc  contained in 
the opinion. I t  was suggested in  Commissioners e. Webb, 160 n'. C., 
594, 76 S. E., 522, that  the power to levy taxes for the purpose of gen- 
eral revenue was one of the  tests of the existenre of a m1111icipal corpo- 
ration. 

A study of decided cases discloses that, while the term "municipal 
corporation" originally applied to cities and towns, the significance of 
the term has been expanded and broadened to keep pace with the neces- 
sities and developinent of modern society. Hence public: corporations, 
created by the State as governmental agencies or for  the purpose of 
exercising specified governmental functions in prescribcmd portions of 
the State's territory, are to be regarded as  municipal corporations. Thus  
in Smith v. Schoo l  l'vusfees. 141 N. C.. 143. 53 S. E.. 524. i t  was mrit- 

2 ,  

ten: "But in using the term 'municipal corporations' in this connection, 
these writers do not use the word in its restricted sense of municipal 
corporations proper, co~ifining i t  to cities and towns, but in a more en- 
larged and generally received acceptation, which includes municipal 
corporations tech~iically so termed, and also public corpoiations created 
by the State for the purpose of exercising defined and limited goverii- 
mental functions in certain designated portions of the S t a  e's territory,'' 
etc. I t  is apparent from these definitions, which are suppx ted  by prac- 
tically unanimous authority, that  a municipal corporation must either 
be a city, town, school district or other subdivision of th. government, - 

or, at least, a public corpomtion endowed ~ v i t h  gover~niiental powers 
and acting as a governmental agency. 

Manifestly, the Por t  Commission is not a city, town or governmental 
subdivision. Hence the question arises : "Is the Por t  Commission as 
set up  in chapter 75, Private L a m  of 1933, a governmeltal agency?" 
I t  is obvious that  an  agent must h a ~ e  a principal. F o r  whom is the1 
Por t  Commission an  agent? Only two answers can be given to this 
question. I t  must either be a governnlental agency of hl orehead City 
or of the State of Sort11 Carolina. I s  i t  then a governmental agency 
of Norehead C i ty?  Morehead City has no coiltrol over it.  While the 
city appoints the commissioners, it  cannot remove them or call them 
to account. It is  true that  the Por t  Commission must submit reports 
to the governing authorities of the city, but nothing can he done about 
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i t  after they are submitted. The  Por t  Comniissio~i purchases or con- 
demns property according to its own notion, and takes and holds title 
thereto in its own name, free from the control or supervision of the city. 
The purchase price of such property is paid from funds owned and 
controlled by the Port  Commissiou, and if there is a surplus from the 
operation of the projects, such surplus belongs to the Por t  Comrnissiot~, 
and i t  can use and dispose of the same according to its own discre t io~~ 
and judgment. Bonds can be issued, not in behalf of Morehead City, 
but in the name and behalf of the Por t  Commissio~~, and no liabilit? 
accrues to  the city. I f  i t  be conceived that the Por t  Commission is ai l  
agency of Morehead City, then i t  is  obvious that the agent is superior 
to the principal. Such a result, a t  least, would coilstitutc a legal freak. 

Section 3 of the act authorizes the Por t  Commissiou "to tlerelop thch 
port facilities of Morehead City by acquiring, . . . maintaining a i~t l  
operating a city terminal or terminals for said city upon the watc7r f r o l ~ t  
of said city," etc. I t  is contended that the words "for said city" imply 
that  the Por t  Comniissioii is performing a municipal or goveri~mcntnl 
function of Morehead City. Manifestly, if Morehead City hail a ternl- 
inal, it  could lease the same to a private enterprise for purposcls of 
operation, and consequently such operation would be done "for saitl 
city." Governmental powers are not to be delegated or conferred up011 
a corporation by bare implication or by building sovereignty ~ 1 1 0 1 1  ;I 

phrase of this sort. 
I f  it  had been the intention of the General Assemldy of North Caro- 

lina to create the Por t  Comn~ission as an integral and indi~is ib le  part 
of the city government of Morehead City, such intention shoultl 11avil 
been declared in apt  and appropriate words. 

I t  would seem, therefore, that  the Por t  Commission mas not fashio~ietl 
by the statute as a part  of the governmental function of Morelieatl Ci t j  
or endowed with any of the go~ernmenta l  power of said city; ant1 hcr~ct. 
we come to consider the question as to whether the Por t  Conmission is  

a governmental agency of the State of Sort11 Carolina. At the outset 
it  is to be observed that the State has 110 control over the Por t  Commis- 
sion, either i n  the selection of its personuel or in the discharge of it* 
functions. The  property purchased by the commission will not belong to 
the State or be acquired in the name of tlie State. The bonds will not b(. 
issued in the iiame of the State or create any Sta te  obligation. I t  can 
perform no act binding upon the State. The  fuiids derived fro111 tht, 
operation do not belong to the State, nor are they subject to Stat(. 
supervision or control. The salaries to be paid, are not subject to Statc 
regulation or inquest. I f  there is a profit and such is not absorbed in 
paying salaries, stipends and emoluments to agents and employees, suc l~  
profit can be thrown into the Atlantic Ocean so f a r  as the State is 
concerned. 
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I f  the Por t  Con~mission is a State agency, m a n i f e s t l ~ ~  it can operate 
allywhere within the boundaries of the State, because the act prescribes 
I I O  designated territory for its activities, and creates for it no inhabitnnts. 
FIc~ice the Por t  Commission could use its funds to build terminals slid 
docks in Southport or condernn land for ~varellouses In ,lsheville or 
Micarille. 

Tlie theory that the Por t  Commission is an arm of tlill State is basctl 
upon the idea that  the encouragement of water transpor ation by build- 
ing terminals and docks a t  Moreliead City d l  reduce freight rates a n d  
aid and facilitate the commercial prosperity of the State. Of course, 
such a consummation is devoutly to be wished, but the same laudable 
proposition would be in~o lved  in tlie construction of a ra lroad or stcarn- 
ship line, aud it C O L I ~ ~  iiot be seriously coii t~~ndcd that s l ch  eiiterpris:~~, 
;dtliough cxcrcising governmental power, would constitute municipal 
c~orporations ~ ~ i t h i n  the purview of the Constitution of ihis State. Tlie 
fundameiital policy of the State inheres in its Constitution, alid legis- 
lative declaratiolis of policy are persuasive and controlling so long as 
they are not subject to the superior mandate of the Constitutio~i. 

I t  has been held that  Por t  Commissions, created in various parts of 
the United States, are municipal corporations, but ail examinntion of 
the acts creating such Port  Commission leaves no doubt not only as 
to the actual endommciit of the corporation with gowrnmel~ta l  powers 
but also its actual creation as  a governmental agency. See Roaencmwz 
u .  C'cty of Evansville, 143 S. E., 593; Paine L.. Purf of Seattle, 126  
Pac., 628; Cook v. Port of I'o~flancl, 27 Pac., 263. 

A consideration of all the principles of law iilvolved, leads me to the 
vonclusion that  the Por t  Commission, as set u p  in chapter 75, Private 
L a ~ m  of 1933, is not a niuiiicipal corporation. 

I f  the Por t  Coinn~issioii is not a municipal corporat 1011 a11d nithill 
the boundaries of Article V I I  of the Constitution of i i o r th  Carolina, 
it must be classified under Article TTIII, sectioii 1, of said Constitution 
for the reason that  said article undertakes in express words to defiue 
and interpret "corporations other than municipal." Section 1 declares : 
"KO corporation shall be created, nor shall its charter be esteiided, 
altered or nmended by special act," etc. Chapter 75, I'ublic Laws of 
1933, is a special act. I t  is contended, however, that  this Court has 
interpreted Article V I I I ,  section 1, to apply cxclusirely t I private enter- 
prises. This conterition is based up011 the following decisions: illills v. 
Commi~sioners, 175 N.  C., 215, 95 S. E., 481; Dickson v. Brewer, 180 
N. C., 403, 104 S. E., 887, and M'atts v. Turnpike Co., 181 N. C., 129, 
106 S. E., 497. I t  is to be noted that the Mills c u e  and tlie Dickson case 
iuvolved the exercise of power by a school district and two counties. 
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School distrirts and counties have alwaj-q hcen held to he municip:tl 
corporations. The  W a f t s  case involved a hus i~~ess  enterprise and in dis 
cussing the rights of parties with reference to A\rticle VII I ,  seetiou 1, ot 
the Constitution, the Court said:  "The inhibitory features and cffect 
of these ameiidments do not apply or extcnd to municipal or qumi-public. 
corporations, such as counties, cities, towne. and other recognized g ~ v -  
~ rn inen ta l  agencies," etc. 111 the D ~ t X s l ~ n  cusp, supra, referring tu 
Article V I I I ,  sectioii 1, of the Constitution, the Court said that this 
clause of the Constitution '(nould seem rlearly to have reference t o  

private or busi~iess corporations and does not refer to puhlic or quasi- 
public corporations acting as governmental agencies." I11 other words. 
a11 corporations within the purview of -1rticle 1111 of the Constitution, 
and all corporations acting as gowrnmental agencies are outside tllc 
inhibition of Article V I I I ,  section 1. Conversely all corporations, public 
or private, which are not created as go\eriimental agencies, fall wit hi^^ 
the inhibition of Article V I I I ,  section 1, of the Constitution. 

The opinion of the Court does not interpret the Por t  Conmis~ioi i  
as a municipal corporation, within Article V I I  of the Constitution. 
and moreoTer, declares that i t  is not a corporatioil other than niurlic~i1)nl 
1% ithiii Article V I I I .  Consequtiitly it is neither fish nor fonl. It is a p  
parently s o ~ c  sort of a I I P I ~ .  vreature defying conqtitutionnl cla\.ificatlcm 
that can wander at will in and about the State, incurriilg I IO  liability, aiitl 
subject to no control, regulation or supervisioi~. I t  owns neither a g r a i ~ ~  
of sand nor drop of va ter  as a basis of credit, and its only asset i q  the 
promise of a loan of money. 

Undoubtedly, the Legislature had the p o w r  to fashion the Port  C w -  
mission as a piece of goverlimental machinery and supply it wit11 all 
the necessary running parts essential to  the discharge of coiltemplatrvl 
function. I t  had the power to create a State agency, su1)jcct to thc 
iuperrision aud control of the sovereign as in the Pad casp, 196 S. (A. 
284, or as a municipal agency as in the B~ml~e~zb~ougli casc, 134 N. C.. 
1, without invadii~g or offending Article V I I  or Article V I I I  of t11c 
Constitution. Ru t  it chose to do neither. Instead, it set up  a ske le to~~  
without a drop of governmental blood or a breath of  go^ ernmental lifc. 
and the Court is called upon to work a miracle and clothe it with ner lc  
and sinew and make i t  a living soul. 

The  sole question of law in this case is the constructiou of a statntc 
as rtritten. The  Court is not charged with the duty of giving a t r a w  
fusion of coristitutional blood. The language is plain. Judicial legislt1- 
tion in the guise of ir~terpretatioii of a statute is not n i th in  the consti- 
tutional function of the Court. 
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The underlying reasons f o r  t h e  creation of the P o r t  ('ommission and 
the ant icipated result f r o m  such creation a r e  wide r e ~ c h i n g ,  but t h r  
problem f o r  u s  to  determine is whether o r  not the  act  as  written actually 
coiistitutes the  P o r t  Commission as  a gorernmental  arency.  3Iy ~ O I I -  

calilsion is tha t  i t  does not and  t h a t  t h e  act ought  t o  f ~ i l .  
r a m  authorized to sap  tha t  Stacy, C. J., concurs i n  this dissent. 

ALICE R. MAHLER V. RIILTT'AUREE R.IECHASICS IKSURASCE COM- 
PANY AXD THE JIETROPOLITAN LIFE ISSURASCE COMPANY. 

(Filed 10 January, 1934.) 

1. Insurance J *Under facts  of th i s  case mortgagee's interest i n  in- 
surance held not  forfeited by i ts  fa i lu~*e  t o  notify inrmrer of change 
of title. 

In  this case the agent for the insurer was notified prioi. to the issuance 
of the renenal policy sued on that the property had been sold by the 
former owner to another and was requested to issne the reiienal policy 
in tli? name of the new owner. The policy contained a standard loss 
paynblc clause in favor of the holcler of the mortgage {Jn the property, 
which clause l ~ ~ o v i d r d  that any neqlect on tlie part of the onner or 
mortgagor to g i ~ e  notice of increased hazard, change of title, etc., should 
not affect the mortgagee's rights under the loss payable clause, provided 
the mortgagee gave insurer such notice upon its 1~nowled:e thereof. Thc 
renewal policy n a s  issued nithout change in the naine of the owner 
of tlie property, and thereafter the mortgagee was in form~d of the change 
in ownership and that the insurer's agent had been given notice of such 
chance prior to the effective date of the poliry. Hcld.  under the facts and 
circumstances of the case the mortgagee was not required to notify the 
insurer of the change in ownership, it  appraring to the mortgagee that 
such notice had been give11 the insurer's agent l~ r io r  to the inception of 
the policy, the agent in  such case being the insurer's alter ego. C. S., 
6430. 

2. Insurance K a-Held: agent  of insurer  had  n o  interest i n  t h e  property 
insured preventing his knowledge from bcing imputed t o  insurer. 

The owner of certain property insured against fire b,y defendant in- 
surer esclianged the lands for other lands on which the insurer's agent 
held a mortgage. Insurer's agent, prior to the effective date of the policy, 
was notified of the change in ownership and was requested to issue the 
po.icy in the name of the new owner. Held, the agent had no interest in 
tlie property insured, and the rule that lrnowledge of tlie agent a t  the 
inception of the policy is imputed to the insurer applies. 

:<. Insurance E d-Rights under  policy may be assigned a s  chose i n  
action without assignment of t h e  policy. 

Where the owner of land takes out fire insurance th~?reon with loss 
payable clausc in favor of his mortgagee, and thereafter sells the property 
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to another, and requests the agent of the insurer to issue a renewal policy 
in the name of the new owner with loss payable clause in favor of the 
same mortgagee, the agent's Bno~ledqe of the change of title prior to 
the issuance of the renewal policy is imputed to the insurer, and where 
the mortgagor and subsequent owner have assigned their riqhts under 
the policy, the assiqnee may bring action against the insurer to recover 
for loss by fire occurring subsequent to the issuance of the renewal policx, 
and to have such reccvery impressed with a trust in favor of the mort- 
gagee, the assignee being the real party in interest and the rights under 
the policy being assignable as  a chose in action. 

4. Insurance E c- 

Where the knowledge of the insurer's agent of a violation of a condi- 
tion of the policy is imputed to the insurer, and the insurer is thus 
estopped from declaring a forfeiture of the policy on that ground, it  is 
not necessary that the policy be reformed in order for insured to recover 
thereon. 

APPEAL b y  defendant, Milwaukee Mechanics Insurance  Company,  
f r o m  F m h e l l e ,  J., a t  Chambers, 30 J u n e ,  1933. F r o m  JOIIXSTOS. 
.\ffirmed. 

T h e  agreed statement of facts  is  a s  follows : 
"This action is  now pending i n  t h e  Superior  Cour t  of Johnston 

County, and  t h e  parties hereto desiring to waive a j u r y  trial,  agree 
upon the following facts  a n d  w b m i t  the  same to the  judge holding the 
cwurts of Johns ton  County f o r  a judgment as  m a y  be just and  proper :  

1. T h a t  on a n d  prior  to 2 October, 1930, R. I?. Hold ing  was the 
o w l c r  of a t ract  of land containing about 119.56 acres, lying and  being 
i n  Se lma Township, Johns ton  County and said lands were ~ n c u m b e r e d  
as fol lons : 

( a )  (Iced of t rust  securing the  Metropolitan Li fe  Insurance  Com- 
pany i n  the sum of $2,250 and  said deed of t rus t  is  recorded i n  Book 
167, page 69, of the  Johnston County registry. 

( b )  ,I mortgage deed to Alice R .  Mahler  i n  the  sun1 of $6,750, and  
this mortgage is recorded i n  Book 195 a t  page 202 of the  Johnston 
County registry. 

2. T h a t  Harl-ey Atkinson a n d  wife on or  about 22 October, 1930, 
a i d  pr ior  thereto were owners of a t ract  of land of about  $ 2  acres lying 
and  being i n  Selma Township, Johns ton  County, a n d  said lands were 
clncumbered, besides other mortgages a n d  deeds of t rust ,  by a mortgage 
f r o m  t h e  said H a r v e y  S t k i n s o n  and  wife to Roger A. Smith,  Jr . ,  i n  the 
sum of $150.15 a n d  was of record i n  Book 243, a t  page 137, Johnston 
County registry. 

3. T h a t  on 22 October, 1930, said R. P. Hold ing  and  wife, Maggie B. 
Holding, conveyed to H a r v e y  Atkinson and  wife, N i n n i e  S .  Atkinson, 
t h e  said 119.86 acres of l and  by deed, and  the said H a r v e y  Atkinson 
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and wife, Minnie S. Atkinson, conveyed to R. P. Holding and wife. 
Maggie B. Holding, a tract of land containing 72 acres, said tracts being 
the ones described in the paragraphs above. That  tlie f a id  119.86 acre. 
conveyed by Holding to Atkinson were encumbered by 0 deed of trust to 
Metropolitan Life Insurance Company, and hg a second mortgage to 
Alice R. Mahler. 

4. That  Roger A. Smith, J r . ,  on 22 October, 1930, a l d  prior thereto. 
:IS wcll as a long time thereafter, was n resident of Smi  hfield, Johnst011 
County, S ta te  of Xorth Carolina, and was duly nutllol.ized local agctlr 
of the Milwaukee Mechanics Insurance Company, ~vhi,.h company mnh 

cirgaged during the times mentioned in v r i t i q  fire insurance in thtx 
snid county of Johnston. 

5 .  I t  is ndinitted that Roger A. Smith, Jr . ,  duly authorized 1oc:iI 
agent of Milwaukee Mechanics Iilsurance Company, h,id knowledge of 
the deed of trust to AIetropnlitan Life Insurance Company on the 119.S6 
acres and it is also admitted that  Roger A. Smith, J r . ,  had knowledgt~ 
that said property was encumbered by a second mortgage to Alice R. 
Mahlcr. That  a t  the time of tlie trade of the lands be twen  Hnrvey At- 
kii~son and R .  P. Holt l i i~g as set out abovc, the said R o p r  il. Smith,  JY.. 
was duly notified of the intelltion of the parties to make said trade anti 
lie knew the day on which the trade betnwn the parties was fin all^ 
coi~sun~mated,  to wit, on 22 October, 1930, this fact being admitted 1)) 
said Roger A. Smith, J r .  

6. Tha t  on 22 October, 1930, said R. P. Holding was insured for the 
benefit of the said ,\fetropolitan Life lrlsurance Conlpany upon the. 
buildings situate on tlic 119.86 acrcs, and after the trade was made by 
the said assured and Harvey Atkinson aud wife, the said Roger ,I. 
Smith, J r . ,  was notified as agent to change the assurcd on his policy 
then in force from H. P. Holding to Harvey Atkinson and wife, Minnir 
S. Atkinson, but the said agent failed to inake said change. That  saitl 
policy expired on 8 Soven~ber ,  1930. That  some time between 10 
October, 1930, and 3 November, 1930, Roger A. Smith, Jr . ,  agent for 
the Milwaukee Nechanics Insurance Company, wrote policy Xo. 1:: 
of said company illwring snid buildings in the name of R.  P. Holding. 
although said R. P. Holdi i~g was not the owner of saitl property after 
22 October, 1930, as the said Roger A. Smith, J r . ,  kncw and he knew 
that  the said Harvey dtkinson and wife, Minnie S. Atkinson, were the 
owners of said property after 22 October, 1930, subject to the encum- 
brances against said property as set out in paragraph 5 hereof. That  
said policy is attached hereto and made a part of the tgreed statement 
of facts. That  said policy insured the buildings on said property from 
8 November, 1930, at noon, to 8 November, 1931, a t  noon. That  saitl 
policy was forwarded to the Metropolitan Life Insurance Company at 
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Raleigh, N. C.; that  the premium on said policy was not paid to 
Roger A. Smith, J r . ,  by anyone. 

7. That  on 31 October, 1930, the Netropolitan Life Insurance Com- 
pany for tlie first time was informed by R .  P. Holding that  he did not 
own said lands and was informed that  the said Harvey Atkinson and 
uife,  Minnie S. Atkinson, were the owners of same and mere informed 
by the said R. P. Holding that  he had notified Roger -1. Smith, Jr . .  
agent for the Milwaukee Xeclianics Insurance Company, of said change 
of ownership by letter as follows: 

'Smithfield, X. C., 31 October, 1930. Mr. 3. T.  Dixon, manager, 
Carolina Branch Office, 131 South Salisbury Street, RIetropolitan Life 
Insurance Conipany, Raleigh, N. C. Dear X r .  Dixon: Loan BO-226. 
You will please find enclosed herewith check for $133.00 to cover 
Interest on the Alice and J. E. AIali l~r mortgage loan to 1 Kovember, 
1930. Several days ago I received a letter from your office with reference 
to the iilsurance oil the buildings of this farm expiring 8 Sovember, 
1!)30, I wish to advise that I have traded my equity in this farm to 
Ah. Harvey -Itkinson, Smithfield, N. C., R.F.D. No. 2, arid I have so 
:ulvised X r .  Roger A. Smitll, Jr . ,  who issued the policy in this connec- 
lion. Please send future notices of interest paymelit to Mr. ,\tkinson, 
as I have no further interest in the farm. Yours very truly, R .  P. 
Holding. Copy to Mr. J. E. Nahler, Smithfield, 9. C.' 

8. That  said policy was r ece i~ed  by Metropolitan Life Insurance 
Conipai~y some time between 10 October and 3 Sovember, 1930. That  
said 3Ietropolitan Life Insurance Company did not notify Roger A .  
Smith, Jr.,  or the Milwaukee Mechanics Insurance Company of the con- 
rcnts of the letter which it had received from said R .  P. Holding as 
set out above. That  said policy had attached to i t  a S e w  York Standard 
Nortgagee's clause in favor of the Netropolitan Life Insurance Com- 
pany, with loss payable to it as mortgagee, a copy of said loss payable 
clause being hereto attached and made a part  of the agreed statement 
of facts. 

9. That  on 2-1 December, 1930, while said policy \Yas in force the 
building described in said policy as a barn was totally destroyed by fire 
and on or about 5 January,  1931, the building described as d~vellirig KO.  
1 n a s  totally destrojed by fire, and that  the loss had been appraised a t  
$400.00 for the barn arid $1,278.22 for the dwelling and all parties agree 
that this is  a fa i r  appraisal of said loss and if liability exists under this 
policy that  the loss be fixed a t  this aniount, with interest from 15 
November, 1931. 

10. That  -\lice R .  Xaliler has been assigned all right, title and ill- 
tercst in said policy and ill any right of action upon the same for tlie 
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loss of said property by R. P. Holding, Harvey Atkinson and wife, 
Ninnie S. Atkinson. 

From the foregoing statement of facts the plaintiff Alice R. Nah l r r  
contends that  she is entitled to receive from tho Milwaukee Mechanics 
Insurance Company the sum of $1,678.22 with interest from 1.5 Novem- 
ber, 1931, the said sum to be impressed with the trust in favor of the 
Metropolitan Life Insurance Company, and the defendant 3fetropolit:tn 
Life Insurance Company contends it is entitled to fa id  amount b;t 
virtue of a New York Standard Mortgagee's clause in its favor attached 
to said policy, and the Milwaukee Mechanics Insurailcc> Compauy coil- 
tends that  it is not liable to the plaintiff or the Metropolitan Life I n -  
surance Compai~y for that  the plaintiff claims only as assignee of R. P. 
Holding and Harvey Atkinson and wife (see assignment attached to 
complaint); and as  the assignors cannot recover, the assignee cannot 
recover; that  the Metropolitan Life Insura i~ce  Company cannot recover 
for that  under the New York Standard Mortgagee Clause attached to 
the policy (see provision set out i11 answer of Insurance Company) it 

the duty  of the said Life Insurance Company to  notify tlie F i r e  
Insurance Company of the change of ownership. 

The  jutlgmeilt of the court below is  as follows: "This cause having 
been submitted to the undersigned judge upon ari agreed statement of 
facts and v i t h  written stipulations that  judgment upon the said agreed 
statcrnent of facts might be rendered out of term and out of the district, 
the said undersigi~ed judge having taken the said a g r e d  statement of 
facts under advisement a i d  given tlie same full and careful coiisidera- 
tioil the contentions of the parties to the action a s  set out in briefs 
filed by each of said parties a i d  the court being of tile opinion that  
plaintiff is entitled to recover upon her cause of action: I t  is  therefore 
considered, ordered and adjudged that  Alice R. Mahler, plaintiff, recover 
of the Nilwaukee Mechanics l ~ ~ s u r a n c e  Company one of the defendants, 
the sum of $1,678.22, with intcrest from 1 5  November, 1931, until paid. 
I t  is further considered, ordered and adjudged that  the said sum of 
nloney is  impressed with a lieii in favor of the Metropolitan Life I n -  
surance Conipaiiy, mortgagee, as set out in the contracat i n  the policy 
of insuraiice, the basis of this suit, by virtue of the lose payable clause 
attached to said policy, as its interest may appear, by reason of that  
certain deed of trust recorded ill Book 167, page 69, c~f the Johristoli 
County registry. I t  is further ordered that  the defendant, the Milwaukec~ 
AIechanics Insuraiice Company pay the cost of the act on as taxed by 
the clerk of this court. Done a t  chambers, this 30 J u n e  1933." 

The exceptioli and assignment of error made by Milwaukee Mechanics 
Insurance Company, is  as follows: "That the judgment of his  Honol. 
upon the pleadings and the statement of agreed facts is erroneous." 
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Leon G. Stevens for  Alice R. Nahler.  
Manning & Manning for  Xilwaukee Nechanics Insurance Company. 
IVinston & Tucker fo r  Metropolitan Life Insurance Company. 

CLARI~SON, J. W e  cannot hold that the judgment of the court below, 
upon the pleadings and the statement of agreed facts, i s  erroneous. 

The New York Standard Mortgagee Clause attached to the policy 
issued in this controversy, is as follows: "New York Standard Mort- 
gngee Clause for use in connection with first mortgage interest 011 real 
estate. Loss, or damage, if any, under this policy shall bo payable to 
the Metropolitan Life Insurance Company, as mortgagee (or trustee), 
a s  interest may appear, and this insurance, as to the interest of the 
i~or tgagee  (or trustee) only therein, shall not be invalidated by any 
act or neglect of the mortgagor or owner of the within described prop- 
crty, nor by any foreclosure or other proceedings or notice of sale re- 
lating to the property, nor by any change i n  the title or ownership of 
the property, nor by the occupation of the premises for purposes more 
hazardous than are permitted by this policy; provided, that  in case the 
mortgagor or owner shall neglect to pay any premium due under this 
policy, the mortgagee (or trustee) shall, on denland, pay the same. 
Provided, also, that  the mortgagee (or trustee) shall notify this com- 
pany of any change of ownership or occupancy or increase of hazard 
which shall come to the knowledge of said mortgagee (or trustee) and 
unless permitted by this policy, it  shall be noted thereon and the rnort- 
gagee (or trustee) shall, on demand, pay the premium for such in- 
careased hazard for the term of the use thereof; otherwise this policy 
shall be null and void. This company reserves the right to cancel this 
policy a t  any time as provided by its terms, but in such case this policy 
&dl continue in force for the benefit only of the mortgagee (or trustee) 
for ten days after notice to the mortgagee (or  trustee) of such eancella- 
tion and shall then cease, and this company shall have the right, on like 
notice, to cancel this agreement. Whenever this company shall pay the 
mortgagee (or trustee) any sum for loss or damage under this policy 
altd shall claim that  as to the mortgagor or owner, no liability therefor 
taxisted, this company shall to the extent of such payment be thereupon 
legally subrogated to all the rights of the party to whom such payment 
shall be made, under a11 securities held as  collateral to the mortgage 
debt, or  may, a t  its option, pay to the mortgagee (or trustee) the whole 
principal due or to grow due on the mortgage with interest, and shall 
thereupon receive a full assignment and transfer of the mortgage and 
of all such other securities; but no subrogation shall impair  the right 
of the mortgagee (or trustee) to  recorer the full amount of its claim. 
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Dated 8 November, 1930. Mwhanics Insurance Comp:my, of Milwau- 
kee. Roger A. Smith, J r .  (Signaturr  for Company.)" 

The defendant, Milwaukee Mechanics Insurance Company's first con- 
tention is that  it was "the duty of the Metropolitall Life 1nsusanc.c~ 
Company, beneficiary named in  the Xew York Startdartl Mortgagt. 
Clause, to report to the Nilwaukee Mechanics Insurancne Company the. 
change in ownership of the property covered by the insurance, and the 
effect of its failure so to do" makes the policy null and void. 

We cannot so hold, under the facts and circumstantes of this caw. 
I t  will be noted that  the rider was dated 8 No~ember ,  1930 "attached 
to  policy No. 13  of the Milwaukee Meclianics Insurance Company of 
Milwaukee-Roger A. Smith, J r .  (Signature for Company.)" 

I11 the findings of fact S o s .  4 and 5, supra, it  is admitted: "That 
Roger A. Smith, Jr . ,  on 22 October, 1930, and prior thereto, as well 
as  a long time thereafter . . . was the duly authorized local agent 
of the Milwaukee Mechanics Insurance Coinpang," etc.--"had knowl- 
edge," etc. 

I n  Bank u.  Ins. Co., 187 K. C., 97 (102))  citing a wealth of author- 
ities, it  is said:  "With respect to the rights of the rrortgagee under 
the standard mortgage clause, it  is  the generally acccpttd position that  
this clause operates as a separate and distinct insurance of the mort- 
gagee's interest, to the extent, at least, of not being i n ~ ~ i l i d a t e d  by any 
act or omission on the par t  of the owner or mortgagor, unlrnown to  
the mortgagee; and, according to the clear weight of authority, this 
affords protection against previous acts as well as subsequent acts of 
the assured." C. S., 6420; Bank v. Bank, 197 N. C. 68;  Peeler 1 % .  

Casualty Co., 197 K. C., 286; Bennett v. Ins. Co., 198 N. C., 174. 
I n  Johnson v. Ins. Co., 172 N .  C., 142 (147-8)) we find : "In Bergeron 

v. Ins. Co., 111 N .  C., 47, the Court quotes with approvrd from May 011 

Insurarice, that  'facts material to the risk, made known to the agent (or 
a subagent intrusted with the business) before the policy is  issued, are 
constructively known to the company, and cannot be set u p  to defeat a 
recovery on the policy'; and in Gmbbs v. Ins. CO., 125 N. C., 395: 'It 
is  well known that  as a general rule fire irlsurance pol ic is  are issued i n  
a different way from those of life insurance companies. The  latter are 
usually issued directly from the home office, while fire in:)urance policies 
are generally sent to the local agent in blank, and are filled up, signed 
and issued by him. The blailks, while purporting to h e  signed by the 
higher officers of the company, usually h a r e  their names simply printed 
thereon in autographic facsimile. Under such circumstances, can it be 
doubted that  the policy is issued by the agent, who, for all purposes con- 
nected with such insurance, is the alter ego of the insurcbr? Tha t  he  is, 
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~ w m s  too nell  settled to iieed citation of authorities, and therefore his 
kt~owledge is the knowledgc of the company. We can only repeat what 
o e  have so recently said in H o r t o n  v. Ins. Co., 132 N. C., 498, 503: ' I t  
1s well settled in this State that  the knowledge of the local agent of an 
inwrancc company is i n  lam the knowledge of tlie principal; that the 
c>onditions, in a policy n.orkitig a forfeiture are matters of contract and 
]lot of limitation, and may be n a i ~ e d  by the insurer;  and that such 
naiver may be presumed from the acts of the agent.' The same autlior- 
]ties also support the positiou that if the defendant issued the policy 
Itnov irig tlic conditions existil~g at the time, it cannot now aroid responsi- 
bility on account of those contlitions. S o r  docs tlie provision in tlie 
l'olicy restrictiiig the power of the agent to w a i ~ e  conditions and stipu- 
lations affect the applic'dtion of this rule, because the restrictions are 
geuerally co~lstrued to apply to something existing a t  the inception of 
tlie policy." l lullard 2'. Ins.  Co., 189 K. C., 34;  -1lidkif v. Ins. C'O., 197 
S. C., 139; Ilouc-1; v. I N S .  Co., 198 K. C., 303; Smzth v.  Ins. Co., 198 
3. C., 578. This matter has recently bee11 discussed in  Hz11 v. Ins. Co., 
200 N .  C., 115. 

Roger ,I. Smi t l~ ,  J r . ,  mas the duly authorized local agent of the Mil- 
\\ aukee Xechanics Insurance Conipauy. R e  was tlie alter ego and made 
this contract and had knowledge of tlie change in  ownership of the 
property c o ~ e r e d  by tlie insurance when the coiltract was made. The  
contract n a s  made by Roger A. Smith, J r . ,  "Signature for Company," 
\bit11 the Netropolitan Life Insurance Company. The agent Smith, the 
ul fcr  ego, kuew the facts which knowledge was imputed to the  company. 
Why the necessity of the Metropolitan Life Iiisurance Company giving 
a l~other  notice? The change of oumership was known to i ts  alter ego. 
It may be notrd that although the Milnaukee Mechanics Insurance 
( 'ompany, through its a l f e r  e,qo, had notice of tlie change in  ownership, 
e t  the company, n i t h  this knonledge, no doubt co~iveyed to it by its 
agent, took no steps, if it  could, to repudiate the act of its a l t e ~ .  ego, 
r lw local agent. I f  i t  had notified the Xetropolitan Life Insurance Corn- 
paiiy, a new policy could ha re  been obtained, but it did nothing until 
after tlie fire loss and liow attempts to repudiate the rider-the New 
\'orlr Stnlidarif Mortgage Clause. 

The deftridant Milwaukee Xechanics Irisurance Company's second 
c~ontention i s :  "VTas the kuowledge of the local agent imputable to the 
company?" We think so. This is fully sustained by the authorities 
above cited. But defendant, Milwaukee JIechaiiics Insurance Company 
contends that  there is a n  exception, and cites B a n k  v. W e s t ,  184 N.  C., 
620  (223), that Roger A. Smith, Jr . ,  has an  interest inimicable to his 
company. This is a well grounded principle of law, upheld by this 
Court and the courts of other states, but is riot applicable to the facts 
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in  the instant case. Roger A. Smith, J r . ,  by issuing the policy served 
no interest of his own. H e  did not conceal anything from the company, 
and his interest was not opposed to the company. Hi s  sole connection 
with the trade was as holder of a second mortgage on lands in nowisc 
connected with this suit. Roger A. Smith. J r . ,  was not serving two 
masters. H i s  only one was the Milwaukee Mechanics Insurance Com- 
pany. We see no foundation in the facts of record for this contentioir. 

The defendant, Milwaukee Mechanics Insurance Con~pany's third 
contention is that "Mrs. Uahler,  the plaintiff, sues only as assignee of 
m h a t e ~ ~ e r  rights R. P. Holding and Harvey Atkinson and wife had." It 
is contended by this defendant that these parties had no rights, and 
therefore plaintiff had none. We cannot so hold. The Netropolitan 
Life Insurance Company, had a first mortgage on the pl-operty and thc, 
Milwaukee Mechanics Insurance Company, agent, the alter ego, renewed 
the insurance with the Metropolitan Life Insurance Company, with full 
knowledge that the land of these parties was encumbered with the mort- 
gages. We think these parties had an  equitable interest 111 the property 
subject to transfer to plaintiff. We do not think that i t  was necessary, 
under the facts ancl circumstances of this case, for plaintiff to ask for 
any reformation of the contract, and Burton v .  Ins. ('0.. 198 S. C.. 
498, is not applicable to  the facts in this cabe. 

This Court has uniformly held that all actions must 11e instituted i n  
the name of the real party in interest. The real party in interest ill 
this case is Alice R .  Mahler, assignee. This claim or c'ause of actiou 
is nothing more than a chose in  action which is the subject of all 
equitable transfer and assignment. Mr.  Couch in his valuable work O I L  

Insurance, Vol. 6, section 1450-J, lays down this principle: "A merc. 
equitable assignment, the policy itself i ~ o t  being assigned, will ilot defeat 
the policy under a general clause forbidding an assignmtnt thereof, uri- 
less i t  is specially prohibited by the terms of the cont~~act .  But  eve11 
though an assignmGnt of a right to the proceeds in a fire policy may 
not be a valid legal assignment of the policy, it may operate as a11 
equitable assignment, vesting in the assignre an  equitable interest ill 
the proceeds." Kor  was i t  necessary that the policy of insurance bc. 
reformed. This rule is laid down in 26 C. J., p. 107: ".Reformation is 
not necessary where insurer has waived or is estopped .o rely upon a 
breach of a condition in the policy.)' The letter of R. P. Holding to thcb 
lldetropolitan Life Insurance Company is immaterial. 

I t  is admitted that Roger A. Smith, J r . ,  was the duly autliorizctl 
agent of the Xilwaukee Mechanics Insurance Company, he  had actual 
notice of the change of owners and he also knew of the encumbrances 
against the proper&, both the first and second mortgagef,. H e  had this 
knowledge before the inception or effective date of the ~ o l i c y  that was 
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issued with rider, loss clause, S e v  Yorlr S t a n d a r d  Mortgage Clause, 
f o r  the  benefit of the Metropolitan Li fe  Insurance  Company,  t h a t  had 
a first mortgage. W i t h  such knowledge, t h e  wri t ten prorisions of the  
policy were thereby waived. F o r  the  reasom given, t h e  judgment i n  the 
court  below is 

Affirmed. 

ANPiIE hZ. MEHAFE'ET v. PROVIDENT I,IFE AKD ACCIDEST 
ISSURANCE COMPANY. 

(Filed 10 January, 1934.) 

Insurance R a-Definition of "external, violent accidental nwans" its 
used in policy of health and accident insurance. 

In order to recover on a policy of accident insurance conditioned upon 
death or injury to insured resulting "solely throueh external, violent and 
accidental means" it is necewary for claimant to shtrn. not only accidental 
injury or death, but also that the injury or death \Tas produced by "acci- 
dental means," vhicli imglies "means" producing n result which is not 
the natural and probable consequence of such means, and it  is not suffi- 
cient for recovery if the injury or death, though une\;pected, flows directly 
from an ordiliary act in vhich the insured voluntarily enqaces, but the 
taking of poisoil inadvertently or through error is an accidental means 
within the meaning of the contract. 

Same-Eridencr held insufficient to show tlmt insurrd's death re- 
sulted from accidrntal means within meaning of policy of accident 
insurance. 

In ail action on a policy of accident insurance providing for liability 
if insured should die as  a result of external, violent and accidental means, 
expert testimony of plaintiff's ni tnew that insured died from some 
poisonous substance talien internally is insufficient to o17errule insurer's 
motion of nonsuit nherc. all the evidence tends to slio\v that insured 
had been drinking heavily and continuously sometime prior to his death, 
that on the monlinq of his death he drank some buttermilk and there- 
after became sick and vomited and took some medicine given him by 
a pliarmaci>t, :ind died shortly thereafter, without any evidence that the 
buttermill; or the nliisltey insured had been drinliins nere  poisonous 
or that the medicine was harmful, and that an autopsy showed his 
stomach contailled blood and mucous and was inflamed, n i t h  espert 
testimony that such condition could have been caused by heavy drinking 

CLARKSON, J., dissenting. 

CIVIL ACTION, before C'lemenf, J., a t  X a r c h  Ternl,  1938, of HE&- 
DERSOX. 

On or  about  1 Ju ly ,  1930, the defendant executed and delivered to  
M a r k  L. Mehaffey a policy of l i fe  and  accicleiit insurance, c o w r i n g  cer- 
t a in  employees of the Southern Rai lway  Company and  insuring against 
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"the effects resulting directly and exclusively of all other causes from 
I~odily in jury  sustained by the insured, solely tlirough external, violent 
i111d accidental means (excluding suicide or any attempt thereat, while 
~ a n e  or insane)," etc. Mark 31ehaffey died 21 July ,  1E30. 

il friend of the deceased, mlio was with him on the morning of his 
cleatl~, sa id :  "I knew Mark L. Meliaffev. . . . We l ~ v e d  about two 
blocks from one another. I telephoned him that  morni l g  to come by 
ruy house and I got with him about 8 :30. . . . We ment to the 
station and he was ill my car. . . . H e  asked me to go with him 
~ L I I ~  eat breakfast. I told him I had had my breakfast. I went to the 
postoffice and hc came to me after he ate jlis breakfast. H e  went to 
Mr. Gain's cafe for breakfast. . . . H e  walked f lom the depot 
to the cafe. I t  was about ten or fifteen minutes from :he time I de- 
parted from liirn a t  the depot ~ ~ n t i l  I met him again. . . . I had 
c.ome in off my run the day before and left my  overalls at the shop. I 
wanted to get them and carry them to the laundry and he got in the 
var to go with me to get them. We had to  go about one mile from the 
station to the shop. On the way to the shop I did not notice anything 
out of the ordinary except he got out of the car and v ~ ~ n i t e d .  . . . 
When I stopped the car he got out of the car and set down on the 
running board and vomited. . . . After he vomited he got back 
into the car and I went to the shop and got my overalls. . . . Then 
I ment to Smith's Drug  Store. H e  asked me to stop. . . . I went 
~ n t o  the drug store with him and asked Dr .  Stowe to give him some 
medicine and he gare  him two doses. H e  was in  the dr71g store about 
ten niinutes. H e  seemed to feel better after taking the medicine. 
. . . I took him to the Mission Hospital. On  my way from the 
drug store to  the hospital he made a statement as  to his physical condi- 
tion. H e  told me if he  did not get medical aid from somewhere he 
was going to die. About ten minutes after he reached the hospital 
he died." 

The coroner testified that  he  saw the deceased thir ty or forty minutes 
after his death a l ~ d  that he  performed a n  autopsy -on the body. H e  
said:  "His stomach was red, irritated, congested, and in an  inflamma- 
tory condition. Tliere was a large amount of black blood and mucous 
in the stomach." H e  further testified that  heavy drinkiug would have 
probably had that  effect on the stomach. "I think heavy drinking would 
have had a tendency to produce the kind of condition I found in his 
~toniacli. Drinking would be some substance taken illto the ston~ach." 

The  keeper of the restaurant i n  which the deceased a te  his breakfast, 
testified that  the deceased drank only buttermilk on the morning of 
his death. There was no evidence that  the buttermilk was deleterious 
or unwholesome. There was abundant evidence, however, that for some- 
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time prior to  his death the deceased had been drinking heavily. A 
witness said that  on the Sunday preceding his death "me and him was 
together most of the day, riding around. We were both drinking. We 
were both pretty much drunk." ,Inother associate of deceased testified 
that  on Monday evening before he died on Tuesday the deceased had 
had two small drinks "of as good a kind of liquor as is made at this 
time. . . . There is some pretty good liquor yet. H e  took one drink 
about eleven o'clock and another about six that  afternoon." There was 
also evidence that  on a fishing t r ip  a few days before his death the 
deceased was under the influence of liquor. H e  was able to go about and 
go to bed by himself. The physician a t  the drug store ~vhere  the de- 
ceased stopped a few minutes before his deatli, testified that "he ap- 
peared to be suffering from cramps i11 his stomach. I fixed him a dose 
of soda and pepsin. . . . The  pepsin is absolutely harmles~.  Whilr 
i t  may not h a r e  done good it could not hare  done any harm." 

Dr. Millender, who was present a t  the time the autopsy was n ~ a d ( ,  
by the coroner, tcstified: "The examination showed that  the stomach 
contained blood. I t  showed that  i t  contained n h a t  v e  assumed to be 
buttermilk or those two nlixetl together uniformly in a dark, purplish 
material. The  stomach showed nothing very definite and striking. It 
was not very abnormal. I t  did not appear to have had any corrosivr 
poisonous substance acting upon it. . . . N o  powerful agent woultl 
leave the stomach as unharmed as we found this oilr." There was n o  
clvidence that  the deceased had been drinking on the morning of hi$ 
death and there was no odor of whiskey upon his breath. 

The  coroner, who was a practicing physician, tcstified that from t h ~  
post mortem examination he had an  opinion satisfactory to himself as 
to the cause of the assured's death. Thereupon the court propounded 
the following question: "You can tell ~ v h a t  he died from in your 
opinion?' and the witriess replied: "He died from some poisonous sub- 
stance taken internally." 

The following issue mas submitted to the jury:  "Did the assured, 
Mark L. Mehaffey, die from effects resulting directly and exclusively of 
all other causes from bodily injuries sustained by him solely through 
external, violent and accidental means, as alleged in the complaint 2" 

The jury answered the issue "Yes," and upon the verdict judgment 
was rendered against the defendant for $2,000 indemnity provided 
the policy, and the defendant appealed. 

Redden  if. Rpdden a n d  S h i p m a n  & Arledge f o r  plaintif 
Z e b  F .  Curf i s  and  J o h n  A. Chambliss  for. de fendan t .  

BROGDEN, J. Was the opinion of the coroner based upon the post 
mortem examination, that  the assured died "from some poisonous sub- 
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stance taken internally" sufficient evidence to warrant  recovery upon the 
policy and ward off a nonsuit? 

The e~ idence  discloses that  for  sometime prior to hi!> death the de- 
ceased had been drinking h e a d y  and continuously. There mas no 
cridence that the deceased had taken a drink on the inorning of his 
tleath, but he had been to a cafe and consumed a glass of l~uttermilk. All 
the evidence mas to the effect tha t  the buttermilk mas wholesome. Shortly 
after drinking the buttermilk the deceased vomited and went to a drug 
store where a physician administered pepsin and soda. A11 the evidence 
was to the effect that  the pepsin and soda were harmless. Thi r ty  minutes 
thereafter the insured was dead. 

The  theory advanced by the plaintiff is that  the deceased was poisoned 
either by the buttermilk or the liquor which he had beell drinking. ~ \ n  
cmmination of the evidence, however, discloses no evidence of poisoning 
( w e p t  the statement of tlic coroner that in his opinion the insured 
died from some "poisonous substance taken internally." 

The liability clause of the policy of insurance rested upon death or 
illjury "solely through external, violent and accidental means." There- 
fore, in order to warrant  recovery for death in such ewnt ,  such death 
must not oiily be accidental but must be produced by "accidental means." 

There is abundant authority for the proposition that death caused by 
inadvertent poisoning or by taking poison through mistake constitutes 
"accidental means" within the meaning of clauses similar to the one 
forming the basis of this suit. The law bearing upon tlle subject may 
I)c found in 13  A. L. R., 657; 14 ,2. L. R., 784; 41 .I. L. R., 363; 
Calkins v .  17ational Travellers' Benefit Association, 204 N .  W.,  406; 
Christ v .  Pacific 111utual L i f e  Ins .  Co., 144 N.  E., 161; Cllinsh-y v. Rail-  
way Mail Asso., 189 Pac., 835; B f n a  L i f e  Ins .  Co. v. B,-and,  265 Fed., 
p. 6 ;  U .  S. i l lu fua l  Accident Asso. I:. B a r r y ,  131 U. S., 121, 33 L. Ed., 
66. See, also, Harr i s  v. I n s .  Co., 204 N.  C., 385. The interpretation 
of tlle term "accidental means" is not uniform but in large measure the 
judicial variability arises from the dissimilarity of facts involved. 

The interpretation given in the Oliltsky case, supra,  is as follows: 
"It may be treated as established by the great weight of authority that 
an  in jury  is not produced by accidental means . . . where i t  is 
the direct, though unexpected, result of an  ordinary act in which the 
insured intentionally engages." The B a r r y  case, supra, states the prin- 
ciple in these words: "That, if a result is such as follows from ordinary 
means, voluntarily employed, in a not unusual or unexpected way, i t  
cannot be called a result effected by accidental means; but that  if,  in 
the act which precedes the injury, something unforseen, unexpected, 
unusual occurs which produces the injury, then the injury has resulted 
through accidental means." 
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Upon consideration of these authorities and others of like import, 
it  seems that "accidental means" implies "means" producing a result 
which is not the natural and the prohable consequence of such means. 
Tf the result, although unexpected, flows directly from an ordinary ar t  
in which the imui-etl voluntarily engages, then such is not deemed to 
have been produced by accideutal means. 

Applying tlie accepted principles of law to the facts, it  does not a])- 
a 7 cl tencc. pear that  the dcceased took poison by mistake or through ill d 7 .  

Llssuming that  there was evidence of poison in his stomach after death, 
there is  no evidel~ce that it got there through accidental means. Indeed, 
tlle facts and circumstances disclose without equivocatioli that any 
1)oison in the stomach of deceased was the natural and probable conse- 
quence of an ordinary act in which he voluntarily engaged. Hence no 
recovery can be s~~stai lred and the motion for nonsuit slioultl have beell 
allowed. 

Error.  

CLARKSOK, J., clissentii~g: The con~plaint  alleges that the assured, 
Mark L. Mehaffcg, on 22 July,  1930, and while the policy sued on was 
i l l  full force and effect, died from effects resulting directly and ex- 
clusively of all other causes, from bodily injuries sustained by the 
illsured solely through external, violent and accidental means, to wi t :  
"By the accidental drinking of poisonous fluid or liquids which caused 
him to be continually disabled, and which resulted fatally within a few 
hours thereafter." The plaintiff offered in support of this allegation the 
widence of P. E. Smith, who was with him on the morning of his 
death:  Mehaffey went to McCain's Cafe for breakfast, he walked from 
the depot to the cafe. It was about 10 or 15 minutes before Smith 
entered, and took him to the hospital where he died about ten minutes 
Inter. The evidence of this  witness was to the effect that  the deceased 
took a spell of vomiting which lasted about ten minutes. Smith the11 
i ~ t  the request of the deceased took him to Smith's Drug Store in Ashe- 
ville, where he was given soda, pepsin, and then ammonia. Smith 
ytarted home with him, and Mel~affey then told liiin that if he did not 
get some medical treatment sonlevhere he was going to die. H e  the11 
took him to I\lission Hospital, and while i n  the dispensary in the hos- 
pital, he stated to the witness that his liands were getting stiff and numb 
; L I I ~  that he could not see. Dr .  W. E. Baker, wlio was found by the 
rourt to be a medical expert, and who was a t  tlle time the coroner of 
I3uncombe County, testified that  he saw the deceased some thirty or 
forty minutes after his death, had the body removed to Clayton and 
Hyer's and there performed an  autopsy. The  witness testified "The 
stomach was red, irritated, congested, and in an  inflammatory colldi- 
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tion. There was a large amount of black blood and mucous in the 
stomach. H i s  heart was normal as to any examillation as  f a r  as  I 
could tell. Q. From your examination as a practiciilg physician and 
from the examination you made of his stomach and otl er organs you 
examined, ha re  you an opinion satisfactory to yourself :Is to the cause 
of tlie assured's dea th?  A. Yes. Q. What is  your opinioli? ,I. H e  died 
f r o m  some poisonous substance taXwz in te~na l l y . "  The 11 itness testified 
fur ther :  "I don't linozc t h a t  I Xnotc of a n y  other  c a m e  or  reason that  
trozdd cause flzaf c o n d i f i m  of f h e  s f m n a c h  f h a n  t h e  reasons I have  just 
~ e l a f r d .  Q. You mean what other would cause that co ldition? A. 1 
don't X'now of ally ,other. I think a n~icroscopical examination of that 
condition I h a r e  just outlined would be a r e rp  much more thorough 
way of esainining than the esnminatio~l I made. I don" kuow tliat i t  
would be \-ery decidedly more determillatire." This ill substance is  
the eridcnce chiefly relied up011 by the plaintiff to  susini~i  tlie  bow 
quotcd allegation of the complaint. 

The judgnient of the court below is as follons: "This cause coming 
on to be heard and beiilg heard before the undersigiied judge holding 
the courts of the Eiglitce~itli Judicial  IXstrict :1nd a jury a t  tlic hlarcli 
Term, 1982, of Henderson County Supcrior Court, and the following 
issue having been submitted to a jury :  'IXd the assured Mark L. 
Rlel~affey die from effects resultilig directly and  exclusively of all otlicr 
causes from bodily injuries s u s t a i ~ ~ e d  by hiin solely through external. 
violent and accidental means, as alleged ill tlic complaint 1' , ind the jury 
having answered the issue Yes '  a ~ l d  it appearing from t lc policy sncd 
on that  upon the issue as answered by the jury, the plaii tiff is  entitled 
to judgment for the sum of $2,000 with interest from 10 February, 1931. 
I t  is, therefore, on motion of counsel for the plaintiff', ordm-ed, adjudged 
and decreed tliat the plaintiff' recover of the tlofendant the sum of $2,000 
and interest 011 $2,000 from 10 February, 1931. I t  is further ordered 
that  the defendant be tased with the cost of tliis action." 

It is the well settled rule of practice a i ~ d  accepted position in tliis 
jurisdiction, that, on a motion to nonsuit, the eridence which rnakes 
for  the plaintiff's claim and which tends to support his cause of action, 
whether offered by the plaintiff or elicited fro111 the defendant's mit- 
nesses, will be taken and considered in its most farorablc light for the 
plaintiff, and lie is  entitled to the benefit of every reasonak~le intendment 
upon the evidence, and erery reasonable inference to be d r a ~ v n  therr- 
from. Pearson  c. Sa les  Co., 202 N. C., 20. 

I n  D e n n y  zl. S ~ l o ~ c ? ,  199 K. C., at  p. 774, we find: "A rertlict or find- 
ing must rest upon facts prored, or a t  least upon facts cf  which there 
is  substantial evidence, and cannot rest upon mere surmise, speculation, 
conjecture, or suspicion. There must be legal evidence of (.very material 
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fact necessary to support the verdict or finding, and such verdict or 
fillding must be groulided on a reasonablr certainty as to probabilities 
:n.ising from a fa i r  consideration of the exidruce, and not a mere guess, 
or on possibilities. 23 C. J., pp. 51-52.'' 

r 7 l h e  o111y material question involved in this case is  whether there was 
.ufficient con~peteut evidence, more t11a11 a scintilla of evidrnce to bc 
.ubrnittetl to a jury 2 I think so. The learned judge in the court below 
thought so a11t1 twelve jurors found tlie fact. The  facts necessary to  
.upport a vtwlict call be shonii by circumstai~tial as well as direct 
t.1 idence. Plai~it if l 's  husband, U a r k  L. Mehaffey was a locomotive fire- 
111ai1, employed by the Soutl~erl i  R n i l ~ r a y  C o n ~ p a ~ ~ y .  The action ib 
iw~ugli t  by plaintiff, the beneficiary, i11 an  insurance certificate issued 
"under tlie terms and coiiditioiis of Group ,Iccdeiital and Health Policy 
S o .  275 coverhg eer ta i i~  ernployees of tlie Soutlierii Railn ay Company." 
The material clause is as follows: ''Against (1) the effect resulting 
clirectly and esclusively of all other causes from bodily injuries sus- 
tained by tlie ii~sured, solely through external, violent arid accidental 
Ilw:nis (escludii~g suicide or any attempt thereat vhi le  sane or illsane)," 
cste. There is 110 e d e n c c  on the record of suicide. 

I n  Vol. 5, Couch C y c  of 111s. Law, part  sec. 1136, p. 3958, is the 
following: large number of cases also involve the clause, 'external, 
\ iolent, ant1 :~c.citle~ltal means.' Under this provision the illjury must 
bc esteriial, \ iole~it ,  and accidental, but the degree of \ioleiice is imma- 
tcrial. An  urlnatural deatli, the result of accident of any kind, imports 
i111 estwnal arid violent agency as the cause within the ~ l i e a i i i ~ ~ g  of an 
i~isurance policy limiting recovery to cleat11 caused through 'csteri~al, 
\iolc.ilt, autl awiclental means.' . . . ( P a r t  sec. 1141, a t  p. 4003.) 
' r l~e re  are also iluiiierous cases of death or disability incident to the 
k)artaking of footl or drink, and resulting either from poisoning or 
from disease. l u  tlie case of death or disability resulting from tlic 
~ ~ m l i a n i c a l  action of footl or drink, the cases :me largcly agreed that 
~t iras by accitlcut or the result of acciclental means. h d  the authorities 
:1gwe that  death directly from poisoning folloniug tlie unintentional 
t,:ltii~g of bad, but apparently nholeson~e. food, is affected hy accidei~t, 
or is the result of accidental rnenns, unless causes of such a cliaracter 
 re expressly esccpted." 

I n  14  R. O. L., part sec. 427, at 13. 1249, we find: ' 'It has been said 
that unnatural deatli, the result of accidei~t of ally kind, imports all 
c.xternal arid violent agency as the cause within the meaning of an  
insurarice policy limiting recovery to death caused through 'external, 

iolent, and accide~ital means.' " Zurich General Llccirlent and Liabi l i ty  
Ins .  Co. v. Jim. S. A .  F l d w ~ g e r ,  6 8  A. L. R., 161. 



708 I N  T H E  SUPREME COURT. [205 

Dr. Charles W. Millender ( a  medical expert), a witness for defendant, 
on cross-examination, testified: "I was examined at thtl coroner's in- 
quest. I made this statement: 'I can state to the jury what in my 
opinion is  the cause of death. After the examination I have seen made 
and made myself, I arrived a t  tlie conclusion fhaf his dcuth usas aftribti- 
table to a poisonous sz~bstance f a k e n  in te rna l l y .  I t  must be understootl 
that this is nil opinion in light of the clinical evidence and the post 
mortem changes that I observed." 

The court below gave an able and exhaustive charge oil every aspect 
of the case and charged the law applicable to the facts. The  contentionr 
on both sides were fairly left to  the jury. 'The outline is as follows: 
"The plaintiff conteuds that  the deceased died from eating or drinking 
something that poisonrd him, and that it mas done acci-lentally. Thv 
defendant denies that, says that  the deceased came to his death not by 
eating or drinking something that poisoned him, but bgj  any s u d d e ~  
taking into his system of milk, or drink of liquor, poisol~ous food or 
any substance that poisoned or killed him, but that  he died a natural 
death. The  defendant contends that  death was prematurely brought 
011 because of the dissipations he underwent, because of the way 111. 
lived, and conducted himself, the amount of liquor he consumed over 
a period of time. The plaintiff says that you should find from the evi- 
dence that  tlie assured met his death solely through exterunl, violent 
and accidental means, that he drank or ate something :ilitl that  that 
poisoned him and that  he died from it w i t l~ in  a short time. The cir- 
fendant says that  when you consider all the testimouy, that  you shoultl 
not find that  to be the case, but that  you should find that  he diet1 
prematurely, but that  the death was brought on by the way he lived, 
that  lie was not poisoned that morning; that  you should riot find 
the buttermilk was poisoned; that  you should not find that  anything 
poisoned him that niorning, but that you should find tli:~t for  several 
days prior to his dcath he had been dissipating and that his  systenl 
gradually gave way aud n a s  undermined by what he drank, and that 
the organs of his body failed to function and that he died; that  yon 
should not find that  this was under the terms of the policy, solely 
through external, violent and accidcntal means." 

I think there Jvas sufficient competent evidence more thau a scintilla 
to be submitted to the jury, the probative force was foi' them. This 
Court has only "jurisdiction to review, upon appeal, an<g decision of 
the courts belo~r,  upon any matter of law or legal inferente." Art. IV ,  
sec. 8, Const. of K. C. I think the judgmcnt of the court below shoultl 
be upheld. 
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%. V. CRUTCHFIELD, C'RUTCHF1ET.D h SINK, HALL & HIGGINS, D. A. 
WALSER ASD D. L. PICIiARD, CEMETERY, D. 0. CECIL, CENTRAL 
011, CORIPANT. G. V. BODENHI'IIRIER, P. E. PARKER, HAROLD 
PARKER, J. R'. McCRARY, PIT. D. CLEMRIONS, JESSE A. WADE, W. &I. 
JORDAK, C. E. IiEPI,EY, GEORGE FINCH, DOAK FINCH, JIRS. G. H. 
TOW, Uh'ITY CHAPEL, W. S. I,OKG, FIRST NATIONAL IIANIi O F  
THORIASVILLE, XORTGAGEE. JIRS. ESSIE IASSITER, HIGH POINT 
GROCERY COAIPANT, ASD SOUTHERN OIL COJIPANT, v. THE CITY 
O F  THOJIASYILLE. 

(Filed 10 January, 1934.) 

%funcipal Corporatiol~s G h-Irregularitirs in prowdure for levying 
assessments for street improvements may be cured by validating art. 

Where an iiicorgorntrtl tonn. under authority of N. ('. ('ode (Jlicliie). 
3846(ff) ,  lexies an  nsse<ameilt ng,~in+t ahuttins l~roprrty owiiers for street 
improvements ill paving a strip oil eitlicr iitlr of :I State lli~lirvay run 
ning tliiough tlir t o ~ n ,  but such lrlies arp made nithont 21 petition of 
the abutting trnnrrs as pre<crihed by C. S .  2707, the asscwments are 
invalid h u t  not ~ o i d ,  mid the 1,rgidature ha? the power to  validate thr. 
assessments hg iulheqneilt Iwiqlatirc act, tlic~ Ixqislature liavinq lint1 
the power to authorize the asqcssmerits in the first insta~ice. 

.IITEAI. by defendaiit from Slack, J., a t  February Term, 1933, of 
l)avrnsox. Rercrsctl. 

The  follomilig iq the agreed state~neiit of facts:  
"For the purpose of tleterminilig the matters in controrrrsy in tlio 

a b o ~ e  captioned case, it  is agreed that  the following shall constitute ail 
agreed statement of facts:  

1. That  the city of Thon~arr i l le  is a municipal corporation, organized, 
created and existing by r i r tue  of tlie acts of the Legislature, as sc,t 
out in the aiisn-er; that said city has 1nol.e than 3,000 inhabitants accortl- 
irig to the 1'. S. census arid a considerable part  of the streets of th(. 
said city had heel1 p a d  and liard surfaced preriously to the paring 
referred to ill tllr complai~it. 

2. That  for nianp years prior to 1915 tlie street refcrred to in th3 
complaint as tlie Katio~ial  IIighrrvry was knonn as C ~ i i t y  Street aiitl 
several years prior to 1928 tlic, wid street was taken over by tlie High- 
way Commissioii ant1 it liad coiistructed as a connecting link Stat(, 
Highway No. 10 from the city of High Point  to College Street ill 
the city of Thomasrille a highway 30 feet in width from the nortlierli 
limits of the city of Thomasrille, 18 feet of said h igh~ray  bciug parctl 
x i t h  coacrete, and the remaining portion of said highway consistiiig of 
dirt shoulders, vitliout any portion of the costs of the corlstruction of 
said lcngt l~  of highway being assesecd against any of the abutting prop- 
erty owners; that ill 1928 said higliwap S o .  1 0  from tlie city of Greens- 
boro to the corporate limits of Thomasrille was widened to a ~ r i d t h  of 
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40 fect, 30 feet of which was pal-cd mltl the rclnaillcler thereof consisting 
of dirt shoulders. That  in said city of Thomnsrille where said National 
Highway No. 10 intersects with East  Main Street in said city that  said 
pawlnent from that  point varies in width from 24 to 46 feet to the 
~\c>st\vard city limits of thc city of T l iomasd le  and tlieii State Highway 
S o .  1 0  consists of a highway $0 fect in xitlth from the westward city 
l i n~ i t s  of the city of Tlloillasrillc r u ~ l n i ~ l g  to the city limitti of Lexington, 
X. C., 18 feet of said highway being pal-ctl \\.it11 concrctc and the re- 
illailling portion comisti i~g of dir t  shoulders. 

3. Tha t  on 30 .\pril, 1928, the city of Thomasrille ant1 tlie State of 
Sort11 Carolina, through i ts  IEigliwap Con~mission, cutered into a 
c2o~itract, a copy of which is attarhetl to the complaint and is made 
i1 part thereof as fully as if herciii sct out ant1 1-eiteratcc . 

4. At a meeting of the city council, up011 motion of R. I,. Pope, and 
w ~ o ~ ~ t l c d  by %. V. Crutchfield, the follov i ~ l g  o r d i ~ ~ a u c e  or resolution was 
duly caacttd : 'Resolution l)roridiug for public improvements-be it 
~~so lvcc l  by t11c city coul~cil of the city of '~homasvil lc 

That  whercas, the State Higliway Conimissioll liaq by agreement con- 
tr:~cted to construct a l)RT'C%lCIlt 30 feet wide :dollg State Highway 
Route S o .  10 from Collrgc S t l w t ,  in the city of Thomasvillc, north to 
the corporate limits tliereof and has found it necessary lo  connect the 
Statc liiglinay with tlie improl-cd stwets of said city ulliform in dimen- 
sions and n~ater ia ls ;  and 

Whereas, tlie State Highway ('ommissioll did, 011 30 ,\pril, 1928, 
I I ~  virtue of section 16 of the State TIigliway ,let, nlake and enter an 
01~lor declaring tlic snit1 street to bc nn asscssnlciit district and directing 
the in i l ) roven~e~~ls  11erein:\ft~r set fort11 to I)c made. 

Now, thereforc, pursuallt to such an order, it  is resclrcd that  thc 
htrcet or streets to be improved are as  follows: Nor th  Main Street f rom 
("ollcgc S t r e d  to Xational Highway; K'atio~lal Highway from S o r t h  
Maill Street to the coq~ora t c  limits, and that  the imprw-emcnts to be 
~n:tde thereill or tliereoli are as f o l l o ~ ~ s :  

*\. That  pal-ement he laid or co~istructed 011 either side of tlie 30-foot 
.itrip of pal-eiricnt to be construrtcd by tllc Sttlte 1Iigliwaj Commission, 
311ch ndd i t io~~a l  l)ilveme~~t, illcludiilg curb alltl gutters, TV tli provisioiis 
for  surface drainage, as  will make the total pared \i idth of said streets, 
from curb to curb, foGty feet;  and such additional pa\ement is to bc 
of tlic s m i e  ltiild, character and specifications as that  port tot] to be co~l-  
*tructed by the Statc Highway Conlmission: 

13. That  a water main of adequate size be laid 011 said street or streets 
or parts tlzereof as above tlescribed aud that  tlie necessary laterals be 
laid for the proper connect io~~s  with the abutting property with said 
na ter  main. 
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C. That  there be laid on said street or streets, or part or parts thereof, 
as above described, such surface or storm severs as shall be required 
for the necessary surface drainage. 

D. That  the said street or strcets arc hereby drclaretl to h r  a special 
assessment district and the cntirc cost of such improvements are to hr 
assessml against thc lots and parcels of land abutting 011 said street or 
strerts according to their respective froiitagc thereon, by air r,qual rat(> 
per foot of such frontagc, except so much of tlic p a ~ i l ~ g  laid at strrct 
intersections, which portion is to be paid for by thr  city. 

E. Said assessrncnts  ill be payable in ten equal annual installments, 
~vliich installmeilts nil1 draw interest at the rate of 6 pcr cent, pc1. 
annum, from thc date of confirmation of thc assessment roll; provitlrtl. 
that any such assessnieilt may be paid in full, in cash, nitliout tlic adtli- 
tional interest, ~vi th in  30 clays from the date of publicatiotr of ~roticv of 
the confirmation of the assvssment roll. 

The  foregoing resolution was adopted by the city council of th(> (.it> 
of Thonias~il le,  pursuant to the alithority above set forth, on 16 t Ju~~c, .  
1928. 13. 11. Harris ,  city clerk.' 

C. That  thc said ordinance or resolutioii, as eiiacted, was drily pu0- 
lislietl in the AVc~rss a n d  i l ' i ~ n c s ,  a ilewspapcr published in the city of 
'I'honmsville, in its issue braring date of Thursday, 21 Junr ,  1928, ailti 
p u i x m ~ t  to such ordinai~i~c  or resolution, the city council of tlir (lit\ 
of Tlloniasvill~ dcclarctl the National Highway abutting tlie prolwrty 
of the plaintiffs a special asscssment district a i d  assessed against thta 
property of the plaintiffs abutting on such highway according to their 
respective frontagc tliercoii by an equal rate per foot of such froiit:lgca, 
except so much of the paving laid at street intersections, which portioil 
x a s  to be paid by the city. 

6. Tha t  during the month of July,  1928, the defendant, pursuant to 
the contract abom referred to and tlie ordinance or resolution dul> 
enacted, paved the said National Highway to a width of 40 fert ant1 
assessed against the abutting property owilcrs the cost thereof, the adtli- 
tional 5 feet 011 each side of thc said 30 foot pavctl road according to 

their front feet abutting thereon. 
7. That  the amount assessed against the property of the owner.., 

as referred to in paragraph 3 of the complaint, arc adnlittetl to be 
correct. 
8. It is admittctl 110 petition of abutting property owners was filed 

asking for this asscssnient district to be made, and the city dcclared thc 
assessment district, pursuant to the ordinance above referred to and 
made adrertisemelit thereof and assessed tlie cost of said pavement 01 

improrement against the lands of the plaintiffs, as above referred to, 
in accordance with their respectire frontages. 
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9. Tha t  no condemnation proceeding was instituted by the town for 
the purpose of acquiring title to the lands against which the street 
improvement was made. 

10. That  the defendant published a notice dated 23 lruly, 1930, re- 
quiring all persons interested in said assessment involved in this action 
to appear before tlie city coui~cil on 4 *iugust, 1930, at 7:30 p.m., 
a l ~ d  offer any allegations and objections to said assessment; that the 
l~laintiff, G. V. Bodenlleimer, Z. V. Crutchfield and possibly some of 
the other plaintiffs appearedj but made no objection or complaint to the 
confirmation of the assessment roll. 

11. That  the following plaintiffs made the followii~g payments on said 
:~sscssinents, namely: Crutchfield and Sink, $24.00; Z. Tr. Crutchfield, 
$92.76; H igh  Point  Grocery Company, $26.81; Mrs. G. H. Yow made 
R payment of, $31.76 upon conditioii a prior assessment of $166.93 be 
11ot enforced against her, but all of said amounts were paid without 
protest, and after other property owners were contest in^; the validity 
of this assessment that  the said sums were paid more than 90 days prior 
to tlie institution of this action and no claim or demand lias been made 
upon the defeiidant for the return of tlie same before the institutioir 
of this action. 

12. That  at tlle time this contract was entered and the ordinance 
pnssed creating the said assessment district and the construction of the 
pavement made, chapter 224 of the Private Lams of North Carolina 
of the Session of 1927, was in  force and effect. 

13. That  since tlie entering into said contract, the passage of the 
ordinance creating tlie assessnlent district and assessing the property 
owiiers with the cost of the assessment, the constructiol of the said 
l)avernent and the payments made 011 the amounts assessc:d against the 
l roper ty  of the plaiiitiff, chapter 196 of the Private L iws  of Korth 
Carolina of the Session of 1929, lias been enacted. Section 58, para- 
graph A thereof being as  follows: 'That any and all proceedings here- 
tofore taken by the city of Tl~omasville ill the paving orb repairing of 
its strcets and sidewalks and for the levying of special assessments 
thereof are hereby approved, legalized and validated,' etc:. 

14. That  section 68 of the said chapter 196 of the P r  vate Laws of 
Session of the Legislature of 1929, provides as follows : 'That no action 
-hall be instituted or maintained against the city of Thomasville upon 
:111y claim or denland whatever of any kind or character until the claim- 
ant  shall havc first presented, in \vriting, his or her claim or demand 
to the council of the said city and said council shall ha~re  declined to 
pay or settle the same, as presented, or for  ten days after rluch presenta- 
tion shall have neglected to enter or cause to be entered upon its minutes 
its determination in regard thereto.' 
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15. That  the time the contract was entered into, the ordinance or 
resolution p a w d  and the street paved, section 49 of chapter 301 of the 
Private Laws of the General -Issembly of 1915 was in full force ant1 
cbffect, and a part  of the c h a r t ~ r  of the city of Tllomasrille. 

16. That  the condition of said streets is correctly shonn on blue* 
print dated 26 May, 1931, and is made a part of thiq agreetl ctatcment 
of facts. 

17. That  said assessmelit ant1 irnpro~e~llel i t  na.; ~naclc iiirdt~r antl i)\ 
virtue of section 3846ff of I\'. C. Code (Michic)." 

The judgment of the court below is as follon s : "This causcx (dO1lllllg 
on to be heard a t  the regular February Term. 1033, of tlie Superior 
Court of Davidson County before his Honor, Jntlge 31. Stack, jaclgc' 
presiiling, and a jury, alitl the partics l iavil~g esprcisly waivrd a j l ~ q  

trial a i d  agreed upon the following s t a t c m e ~ ~ t  of facts to btl found b~ 
the court ( a  copy of said filldings of fact 11-l~icll arc hereto attachetl 
and made a par t  of this judgment as if n r i t t e ~ l  herein) ant1 ha \ ing  
agreed that  his Honor could rciltler judgment upoil the ntln~issions ill 
the pleadings and the said stateme~lt of facts; ire\\, tliereforc. hi. 
Honor being of the opinion that upon the atlinissioils ill the plcatlir~g* 
and the attaclletl statement of facts the assessnlc~rt levied b r  tlrc city 
of Thomasville is null and void and the same is set aside and declarc(l 
null arid void, and the said city of T h o r n ~ s v i l l ~  is p e r p ~ t ~ a l l y  cl~joinc~l 
and restrained fro111 collecting tlie assessments and tlie arnoui~ts wliicli 
are assessed against the plaintiffs in this action as  colitainctl ill a1Ieg;l- 
tioii 3 of the complaiiit whicli was admitted in the a n w e r ,  a~rtl thnt 
the defc~idant pay the costs of this action to be tasetl by tlic clcrli." 

Defenda~it  excepted and assiglicd crror to thc jutlpielit :ii: signed i t 1 1 ( 1  

appealed to the Supreme Court. 

D o n  '1. Il'alser f o r  plaintif is.  
I f .  R. Ir'?yser f o r  t l r ~ f e ~ d u ~ ~  l .  

CLARICSOA, J. T l i ~  plaiiltifl rc~li t~i  oil ,Ye, hrrc \ i  1 . 1 Icor~~ir~c t l , c  "02 
N. C., 108, to sustain tlic judgnlciit of the vourt h l o n ,  Init on t h ,  f;~c+tk 
appearing in tlie present case, 11 c csniiiiot so lloltl. 

I n  that  case tlie proteatil~g p r o l ~ ~ t y  holders appeared I~eforc. the go! - 
crning body and n decision was rc11C1ercd iigainqt tllem. Pur>ii ; i l~t  to 
C. S., 2714, they appealed. "To tlic mnkiug of t11c abol e as3ei.nlc.11ti 
each of tlie parties a b o ~ e  namcd asscswl csceptcd and apl)ealed to tl~c 
Superior Court of Davidso~i County." i n  the Superior Court in jlie 
Sechriest case, supra. a judgmelit was relitlcretl for plai~ltiffs, whic.11. 
in part, is as  follons : "I t  is adinittcd that the parelnrnt of thc Stntc 
high~vay outside of the city linnt.: is only tllirtj feet, c.sclusire of d i r ,  
shoulders, antl that the pavement of that portion i n ~ i d ~ '  the city l i~nit .  
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iuvolved in this controversy is 40 feet. . . . That chapter 301, 
section 49, P r i r a t e  Laws, 1915, is  in full force and effect as a part  of 
charter of city of Thornasville. Tha t  said assessment ant1 improvement 
is nintle u ~ ~ d e r  and by virtue of sectiol~ 3S46(ff) of S. C. Code (Michie). 
Now, therefore, his Honor being of the opinioi~ that u11on the admis- 
sions in the pleadings and the foregoing statement of f: cts the assess- 
ment levied by the city of Thomasville, is invalid, the saruc is set aside, 
and declared null and void, and said city of Thonlasville is perpetually 
enjoined and restrained from collecting said assessments." The city of 
Thomasville appealed to this Court and the judgment of the court below 
was affirmed. The  main contention of plaintiffs i n  that  case is that  
there was no petition. This Court said in the Sech7.iest w e ,  supra, at 
11. 112 and 113:  

"The sole question involved in this action : I s  ail a s ~ s s m e i l t  by a 
r i ty against the abutting property owners oil each side of the street 
widened, improved or surfaced to extent of five feet extra under a 
caontract with the State Highway Commission, by virtue of N. C. Code, 
1931 (Michie), see. 3846(ff ), invalid on account of the fi\ e feet on each 
side of such street widelied, improved or surfaced, within the corporate 
limits, not being un i fo rn~  in  width with the improved or surfaced por- 
tion of the State highway outside of the corporate limits; no petition 
for the extra five feet to be improved or surfaced liaving been obtained 
from tlie majority in  number of the abutting property owners, in accord- 
:ince with C. S., chap. 56, Art. IX,  see. 27071 Under the facts of this 
case, we think the assessment invalid." Plaintiffs, i n  the present action, 
were given notice, some did and some did not appear and appeal, as 
was done i11 the Sechriest case, sup?-a, but bring this separate action, 
instituted 24 March, 1932. 

I n  the Sech~iest  case, supm,  at  11. 114, we said:  "Plaintiffs, i n  con- 
testing this matter, pursued the statutory remedy. Jones v. Dui-ham, 
197 N. C., a t  p. 133." This  Court said in  that  case "We think the  
assessment invalid." I11 the present case, can that  invalidity be cured? 
We think so. 

I n  IIolton v. ~llocksville, 189 N.  C., 141  (p. 149), we find: "Defend- 
ant  offered in  evidence chapter 86, Private Laws, 1923, entitled 'An act 
relating to  the finaxicing of street and sidewalk improvc'ments in the 
tomn' of Mocksville.' This act provides that  'the said boa]-d of commis- 
sioners (of the t o ~ r n  of Mocksville) shall have power to levy special 
assessments as herein provided (i. e., without petition as required by 
C..S., 2706), for or on account of street and sidewalk improvements 
now ill progress or completed within two years prior to tlie ratification 
of this act. A11 proceedings heretofore taken by the board of commis- 
sioners of said tomn for the levying of special assessnlents are hereby 



legalized and validated.' T h i ~  act n.as ratified on 23 February, 1923. 
The improverncnts for the payi r lc~~t  of nllich the assesqmentq inxolve(1 
in this action ve rc  made, IT ere cnmplctctl in February, 102%. Thiq :)ct 

is sufficient i n  its ternls to cur? the defect ill the proccrcliiy and t o  

legalize and validate the asse~snient. . . . (1). 130.) S o r  can t i l t  

act be successfully attaclrec! hecausc it is retroactive or r c t r o s p ~ c t i ~ e  
The General Assembly having r11e power in the first instance to eo1lft.1. 
upon the nuthoritirs of a municipal corporation power to iinprovc it. 
strerts and sidrwalk.; ant1 to assrv  the onners of abutting prol)crty I\ 1ti1 

n part  of the cost of such improvenicnts nitliout :I pctitio~l. ha. tho 
power to validate proceedings for the iniproi e~ncnt  of itreeta :inti sidtj- 
walks which n e r e  hrg~lu  and nhicll have bee11 c~oncludcd nithout it11 

initial petition. This poner llas been recognized and its exercise 211)- 
proved as ~ v i t h i ~ l  the constitutional authority of thc General - \esemhl~ 
hg this Court," citing a nealtll of authorities. 

I n  G a l l / m o r e  1 % .  Y ' h o ~ n a s c ~ l l e ,  191 S. C., 645 (632-3), np find: "13(- 
tneen the date on nhicll plaintiffs appealed from tlle aisess~nc~lts  matic, 
011 their lm~tls, and the trial of this appeal ill the Superior Court. 
rhapter 217, P r i ~  ate La~vs,  1913,  \I as ellacted by the Geiicral A i s m n b l ~ .  
This act l)rovitlt~s 'that any and all acts l~eretoforc dolie and steps take11 
hy the city of Tllonlasville in tllc paving of the streets of t h t ~  (zit. of 
Thomasvillc ant1 the assessrne~lts lcrietl therefor arc, 11er(aby iir all 
respects approved a ~ l d  mlidatecl.' Defendant n a s  pern~i t t rd  by t l l ~  court 
to amend its ansner to tlle protest of plaintiffy and to plead this act ill 
support of the \:rlidity of the assessments. Concedilig that there nerc  
tlefccts and irregularities in the proceeding? under 111iicli the a~s1w-  
luents were levied, sufficient to render said assrssrnents ill\ alitl. a, co11- 
tended by pl:tintifis, i t  must be held, uucler the authority of I l o l f o ~  1 .  

,llotXsvclle, I80 S.  C., 144, that said assessments are  no^\ valitl, I)! 
virtue of said act, providetl t l i ~  act itself is valid. . . . The p o ~ \ c i  
of the Ge~lcral  ~ I ~ i ~ n i b l ~  to enact suc'li statutes h:~h Iwt~ii rcp:~atrdly ant1 
uniformly uplieltl. If oifori I.. X o t  ks r i l l e ,  180 S. C'., 144 ; / , ' I  o l c i ~  r . 
I l i / l sboro ,  183 S. C.. 3'72. The principle that wliel~ there a r t  t l ( f ( ~ t .  
mid irregularities in a proceeding duly autliorizetl by the Ge~icral  ,lb- 
senlbly, due to all inadvcrte~lt violati011 or no~lobservance of st:ttutor> 
provisions, for  the conduct of such procrcclings, the General Alssernl)l~ 
may correct the defects and cure the irregularities, and thus 1:11i<latc, 
the proceeding, by proper l e g i s l ~ t i v ~  action, provided 110 vested right. 
have supen ened, has heen very geilerallp recognized. JCin,<fon P. 7') usf 
Co., 169 S. C., 207; Reid L>.  I?. B., 162 3. C., 333." C'omrs. V .  . lsscl .  
19-1 N. C., 412 (418) ; C a r b o u r  1 % .  1T'nkc C o u u t y ,  197 S. C., 314 (318) ; 
Cfreene C o u n t y  v. R. R., 197 N. ('., -119 ( - 123 )  ; Efird v. IT'~n\fon-Salc,,, 
199 K. C., 33 ( 3 7 ) .  
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I n  the p r c w ~ i t  ease, the facts  agreed up011 (13)  is as  fol lona:  
"'That since t h e  r n t e r i ~ ~ g  into said contract,  the  passage of the  ordi- 

~ ~ n n r c  rrcat ing t h e  assessment district and assessing the property owners 
\ \  it11 thc cost of the  assessment, the construction of the  said paren len t  
and  thc payrnei~ts  made  on the  amounts  assessed against t h e  property 
of tlie plaintiff,  cliapter 196 of t h e  P r i v a t e  L a w  of the  13tate of Yorth 
Carol ina of t h r  Scssion of 1929 has  been enacted. Section 58, paragraph  
A1 thereof bcing a s  follows : 

'Tha t  ally a d  al l  proceedings heretofore taliell by the  city of Thornas- 
d l c  i n  t h e  paving or  repair ing of i t s  streets and  sidewalks and f o r  
tlie levying of special assessments thereof a r e  hereby appioved, legalized 
; ~ u d  validated. . . .' " (See P r i v a t e  L a w ,  10.33, chap.  128, see. 2.) 

T h e  act, although a lit t le broad, yet i t  allproves, legalizes and ra l i -  
dates  the  l e ry ing  of special assessmrnts and comes w i t l l i ~ ~  he 11olton and  
Gallimore cmcs, supra .  l i o u c ~ l i  v. l l i c l i o ~ y ,  202 S. C.,  712, is easily 
tlistil~guishnble. 

P e r h a p s  confusioil arose a s  i n  the la t ter  par t  of t h e  spinion in thc 
h"ec1lricst cast thc language used '(is i l ~ ~ a l i t l ,  null, and  void." 111 the 
prior par t  of the o p i n i o l ~  i t  was distinctly said "uncler tlie facts  in  thia 
(.as?, n e  t h i n k  the  assessment i n ~ a l i d . "  T h i s  illvalidity was cured by 
the special act which sa id :  "specinl assessments there3f a r e  liereby 
;~pprovcd ,  lcgalized, a n d  ralidatecl." T h i s  case is  distinguishable f r o m  
Char lo t i e  v. B r o w n ,  165  N .  C., 435, Flolcers  c. Char lo t t e ,  195 N. C., 
.iD9. I n  those cases the assessment mas "void," i n  t h e  p ~ e s e n t  case 
'.inralid" mid could be rekuscitated by  legislative enactment. 

R e ~ e r s e d .  

Is T H E  ;\ISTTEH OF AIAIIT E. OSBORXE, 111x0~ CIIIW OF 

RIIIS. BERTHA POCUS. 

(Filed 24 January, 1934.) 

1. States A +Where court of another state has jurisdivtion of action 
its judgment must he given full faith and credit in thiai State. 

Where the courts of another state have jurisdiction of the parties and 
subject-matter, i ts judgment in  the cause is not subject to collateral a t -  
tncli in this State, but  sue11 foreign judgment will be given full faith and 
credit under Art. I\', sec. 1, of the Federal Constitution. 

I. Judgments 31 c-Foreign juc1,gment is not subject to collate~~al attack 
where foreign court has jurisdiction of cause. 

The validity of a judgment of another state decreeii~g adoption by 
petitioilrr of a minor chilcl may ]lot be collaternlly attacked in proceedings 
i n  this State oil the ground that the pa~ents '  consent to the adoption was 
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not obtained, and that therefore the foreign court did not obtain juris- 
diction, where it  apl~ears  that the child's father had abandoned it  and 
that its nlothcr had ciren her written consent in accordance with the 
procedurc of such other state, and that the foreiqn court \\'as give11 
jurisdicticn to clecree atloption in such cases according to its laws, the 
l a n s  of such other state beinq rontrollinq in the matter. 

3, Adoption B t-Parent by adoption has right to  custody of child as 
against its natural motht~r. 

Whcrt? n child has Iwen 1c.call~ a d o ~ t e d ,  its parent by adoption is en- 
titled to a decree for its custotly in hnbcas  corp!rs proceedings as  against 
its natural mother elcn though it i? found h y  the court that it  would be 
to the hr.t intereqt of the child to alvard its custody to its natural 
mother. 

-\ITPAL ~ J T -  r r spo l~drn t ,  1 1 ~ s .  , h n a  Harrel l ,  f r o m  Stnclair, J., a t  
( ' h a m h ~ r . ,  Faycttrville,  IY. C., 20 Septernbw, 1933. F r o m  I'ENDER. 
.\ffinned. 

T h i s  \ \ as  a n r i t  of h a h e u ,  t o r p u s  brought by N r s .  Ber tha  Pocus for  
the rustoc!. of M a r y  E. Osborne, a minor  child nllose mother  was Mrs.  
\ n n a  Hnrrel l .  'The petitioner, Mrs.  Ber tha  Pocus, contends tha t  she 

:doptr t l  tlic child ill 1922  n h e n  a n  in fan t  about 2' 2 months old. T h a t  
the atlul)tioli \I ns at Roanoke, Va.,  in  accordalice wi th  the 1:1ws of Vir-  
ginia .  Tl iat  the mother, X r s .  A n n a  Harrel l ,  consented to the adoption. 
The p ~ t i t i o ~ r  that  she signd for  Mrs. Ber tha  Pocus (Mrs .  W. B. Os- 
1)orlic-Mr. R. Osbor~ie  is dead and 41? mar r ied  X r .  Pocus)  to adopt 
the  cliild has  this  i11 i t :  

" l l r s .  Anna  B o n e n  (non  X r e .  Anirn I In r re l l )  tllc mother  of said 
X a r y  E. Uonen ,  having been deserted without  just cause by W. L. 
Bo\\cn, licr 11usb:md. about six nionths ago, tlie wliereabouts of her  
wit1 h u s b a ~ ~ d  being now unknown to her, she, t h e  said Mrs.  Anna  Bowen, 
c~ntws  i n  the prqvcr of this petition f o r  the purpose of giving her  w r l t t c ~ l  
c2oiisent to t h ~  adoption of said infant ,  and tha t  they, the  said petitioners, 
(leiire to  h a r e  the name of tlic said M a r y  E. Bowcn cliallgetl to M a r y  E. 
Osborne." 

111 the judgmcllt is tlle following: 
" T h r  father ,  without cause, h a r i n g  deserted his  wife and  child about 

.IS ~ n o n t h s  ago." 
T h a t  she kept and provided for  the  cliild un t i l  ear ly i n  1933, n h e u  

Mrs.  Harrel l ,  t h e  mother, came to see her  mid asked to take the  child 
to Bluefield, IT. Ta. ,  f o r  two week's r i s i t .  T h a t  she never brought the 
ellild back, but 11107 ed to Pender  County, S o r r h  Carolina, with the cliild 
to live ant1 refused to surrender  the custody of the  child. 

I n  the record is  the follow in^: - 
"By consent, attorneys fo r  t h e  petitioner and  respondent, agree that  

the following shall be and  constitute tlie record in the  above case or1 
appeal : 
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"Petition for writ of habeas corpus, writ of h a b e u , ~  corpus ,  answer of 
Mrs. Anna Harrell,  reply of petitioner, judgment of Superior Court. 
adoption proceedings, section 5333 of the Virginia Code, Bel l  v. J o n e ~ .  
00 Va. Law Register, 1070, affidavits in support of pe t~t ion ,  affidavit. 
in support of respondent's answer." 

The  judgment of the court below was as follows: 
"This cause coming on to be heard upon a writ of huoeas corpus  be- 

fore the undersigned judge of the Superior Court and being heard up011 
the petition, answer and affidavits filed, upon consideration thereof and 
after argument of counsel the court finds as a fact that  it  would be t o  
the best interest of the infant, Mary E. Osborne, to a n a r d  her to thca 
care and custody of her mother, Mrs. Anna Harre l l ;  but he court beiug 
of the opinion as a matter of law tha t  the  said Mary $1. Osborne W I ~  

legally adopted by the petitioner, Mrs. Bertha l'ocus, u d e r  and 1, 
virtue of a valid judgment of a court of competent jurisdiction of tEw 
State of Virginia, prior to the institution of this proceeding: 

I t  is, therefore, considered, adjudged and ordered that  ilie body of the* 
said Mary E. Osborne be delivered to the care and custody of the pclti- 
tioner, Mrs. Bertha Pocus. 

The  hearing in this proceeding ~ v a s  continued from tirie to time xntl 
i t  \\,as agreed by consent of counsel that  judgnicnt might bc signed out 
of the c o ~ m t y  and out of the district. 

Done at chambers, Fayetterille, N. C., 29 Septen~ber, 1933. 
N. -1. SIXCLAIR, J u d q e  Super ior  Court." 

The only exception and assiglin~ent of error by the reqpondent, MI-*. 
- \ m a  Harrell,  was to the judglnent as signctl. 

Clif ton L. Jloore  f o ~  appeller.  
.Tohn J .  Bes t  for appe l lan f .  

CLARI~SOS, J .  Both sides to this controversy a h i t  that the questioi~h 
involved are as follows: 

1. Was  Mary E. Osborlle, as a matter of la\\., legally adopted by thc. 
petitioner, Mrs. Bertha Pocus, under and by virtue of a l a l id  judgment 
of the court of competent jurisdiction of the Sta te  of lTirginia, prior 
to t l ~ e  institution of this proceeding? 

2. Are such adoptioil proceedings subject to collateral attack in thiL< 
proceeding ? 

3. Who is entitled to the custody of Mary E. Osborne, the lower court 
having found that  her mother, Mrs. Anna Harrell,  her natural  mother, 
was the proper persou to have her custody, as a m a t t e ~  of fact, and that  
the petitioner, Mrs. Bertha Pocus, was elltitled to her custody as  a mat- 
ter of law? 

As to  the first question, we thilik it niust be aiis~rered ill the affirmati~e 
and the second in  the negative and the third, Mrs. Bertha Pocus. 
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111 W e b b  u. E'ripdberq, 3 89 N .  C., a t  p. 171-2, i t  is said : "Article I V ,  
~ c .  1, Const. of IT. S., is as follows: 'Full fai th a i d  credit shall be 
given in each state to the public acts, records, and judicial proceedings 
of every otlicr state. -hid the Congress may bp general laws prescribe 
the manner iii which such acts, rccords and proceediiigs shall be proved, 
'rnd the effect thereof.' Hanley  v. Donoghue ,  116 U .  S., 1 ;  T h o m p s o n  u. 
11-hitnzan, 18 Wall., 457; A l n t l r e u ~ s  c. I l ~ d ~ - e z r ' s ,  188 U .  S., 14 ;  Haddock  
I . .  I I a d d o t h ,  201 U. S., 562; Const. of c. S., Anno., 1963, p. 478, e t  S P Y .  
'By r i r tue  of Conrt. IT. S., and acts of Coi~gress in pursuance thereof, 
jutlgmeiit of other states arcJ put upo~ l  the same footing as dorncstic 
judgincnts; they are conc1usi~-c of all questions i in olrecl in them, except 
fraud in their procurement, and whether the parties were properly 
1)rouglit before the court.' J l a r s h  c. R. R., 151 N. C., 160; X i l l e r  9. 

h e a t h ,  95 N. C., 269." T'un Kernpen  c. Latham, I95 N. C., 389-391. 
17arborougk 1 . .  l 7arborough ,  U. S.  Supreme Court Mr. Opinions, 172. 
S u p  Court Rep. Vol. 54, p. 181. I11 15 R .  C. L. (Judgments) ,  page 
915, part  sec. 394, is the following : 

'(A judginent of a sister state caniiot be impeaclled by slioning irregu- 
larity in tlic forins of l)roceetling, or a noncompliaace nit l i  some lax\- of 
rlic state \\llere the jutlgnicwt n a s  reiiclered relating thereto, or that  tlir 
(lccision v a s  clwmeous. Jurisdiction confers power to rendrr the jutlg- 
iilent, and it will be regarded as valid a i d  binding until set aside in  the 
c.ourt in nliich it n as rendcretl. Where tlierix is no want of jurisdiction 
of the persoil or subject-matter of the controversy, mere error ill tlie 
cmmise of jurisdiction by a foreign court reideriilg judgment is imma- 
tcrial in a11 z~ction 011 such judgnient, and a foreign jutlgment founded 
oil a mistake as to the law is nevertheless valid and entitled to full fai th 
,tud credit. ,211 erroneous coilstruction of a statute or other law of one 
~ t a t e  by the courts of another affords no ground for denying its judg- 
l t ~ e i ~ t ,  fai th a i d  credit. Wllen judicial proceedings of one state are 
tlranii i n  question before tlie courts of another state their regularity aud 
\al idi ty are to be determined, not according to  the laws of the forum, 
but with reference to those of tlie state in which the judgment was Yen- 
tlpred, and the recognition to be accorded a foreign judgment is not 
affected by the fact that  the procedure in the country in  which such 
judgnieiit was reiitlered differs from that of the courts of the couutry 
111 ~ h i c l i  it  is sought to be enforced or relied on." R i n g  c. W h i t m a n ,  
194 N .  C., 544; I n  r e  Chase ,  19.5 N .  C., 143; S. c., 193 S. C., 450; 
H o m e t i - B r o w n  C o r p o r u t i o ~ l  v. C'oble, 195 N. C., 491. 

The respoi~clent, Mrs. Anna EIarrell, relies on tlie case of True loue  c. 
J'arker, 191 X. C., 430, and I n  r e  Slzelton,  203 N.  C., 75. These cases 
are riot applicable. The  child was adopted accordii~g to the law of Vir-  
ginia and we must give under the U. S. Constitution, Article IV, section 
1, '(full fa i th  and credit." 
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The respondent, Mrs. Anna Harrell,  contends that, "consent lies a t  
the foundation of the statutes of adoption, and, if they require i t  being 
given, the jurisdiction of the subject-matter cannot be acquired without 
it. Where certain facts obviate the necessity of consent, the existence of 
those facts must be shown, and a failure to observe the statutory require- 
ment as to notice and consent is not mere irregularities which is  immune 
from collateral attack, but they are jurisdictional and .sithout that a 
T-alid order of adoption cannot be made." 

We think the court of Virginia had jurisdictioi~ when the adoption 
wns made. 

The allegations in the petition for adoption follows the Virginia 
statute, section 5333 of the Code of Virginia. The  pertinent par t  is  a. 
follotr~s : 

('But a written consent, duly acknowledged, must be given to  such 
;~doption by the child, if of the age of fourteen years or over, and by 
chach of his or her known living parents who is not h o p e l t d y  insane 01. 

otherwise incapacitated from giring such consent, or who is not habitu- 
ally addicted to the use of drugs or of intoxicating liquors, o r  has ?tot 
abandoned such chi ld ,  or has not lost custody of the child through thc 
order of a court; or if the parents  are  disqualif ied, as aforesaid, the11 
by the legal guardian, or if there be 110 such guardian, the11 by a discreet 
and suitable person appointed by the court to act i n  the proceedings as 
the next friend of surh child; but if such parents or guxrdian join ill 
said petition it shall be deemed sucli coilsent in writing 

Kpon filing of said petition, the court shall direct a probation officer 
or other officer of the court, or ail agent of the Sta te  or county or city 
board of public welfare, or some other discrcet and comxten t  person, 
to make a careful and thorough investigation of the matter and report 
his findings in writing to said court. The person so directed to  malrcj 
such investigation shall make inquiry, among other thing;s, as to, etc.. 
, . .  

I n  Bel l  v. Jones, 9 Virginia Law Reg., 1070, i t  is there said : (' 
judgment of a court fixing the status of a person, rendered in  matters 
where i t  has jurisdiction and upon the notice required b;y law, is con- 
clusive as against all collateral attacks by parties or privit2.s.' B r o w n  c.  
R?.own, 101 Ind.  R., 340;  V a n  11fefl.e v. S a n k e y ,  39 Am. St.  R., 197.1 

111 the present rnattcjr no fraud is alleged and the V ~ r g i n i a  court, 
having jurisdiction, the proceedil~g ill the Virginia court must be  giver^ 
"full fai th and credit." 

Section 5333, s z i p ~ i ,  further provides: "At any time after the final 
order of the court permitting sue11 adoption and change of name, thct 
parent or parents of sucli millor child, the State Board of Public Wel- 
fare, or the child itself, if twenty-one years of age, and if n2t twenty-one 
pears of age, then the child by its next friend or the adopting parent 
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or parents, may petition the court which entered such order of adoptiotl 
to vacate the same and terminate tlir adoption and restore thr  formtv 
name." 

This is thc rcmedy of the respondent, Xrs .  , \ i~na  H a r d ,  if sh{~  II:I+ 
any. 

Since the Y'rzieloce case, supra,  n a s  decided the General Assembly 
of Kor th  Carolina, Public Laws, 3037, chnp. 171, amendcd C. S., 189. 
which now reads as follows: 

"In all cases whc~re the parent or parents of any child has wi l fu l l~  
abandoned the care, custody, nurture and maiutenancc of the child to  
kindred, relatires or other persons, such parent or parents shall bt. 
deemed to hare  forfeited all rights and privileges with respect to thc~ 
care, custody and scrrices of such child, and upon finding of such facr 
by the court, shall n o t  be necessa7.y parf ies  to an action or proceeding. 
under this chapter;  providing, this section shall not prerciit tlie parmt  
from instituting a proceeding under the nest section of this chapter." 

See North Carolina Code of 1931 (Nichie) ,  see. 189-Abandonmr~l~t 
by parents-custody forfeited; see. 100, Restoration of parent's rights; 
see. 190(a) ,  Judgments binding until vacatcd. This  case is controllctl 
not by the statutes and decisious of this State, but according to the l a w  
of Virginia, in which state the judgment was rendercd ant1 are musr 
give under the Coilstitution "full fai th and credit" to same. 

This is a pathetic case, the love of both noinen for this child. Wo 
hare  to  construe the law, but should not thc leaven of goodness so rcgn- 
late this case that  both parties to this controversy m a 1  be able to liavcl 
this child during certain periods of the year. Of course, this has to b t~  
done by coilsent of tlie parties. F o r  the reasons given, the judgment 
of the court below is 

Affirmed. 

CLARENCE 12. RIITCHE1,L r. EQUITABLE 1.IFE ASSURBR'CE SOCIETS 
O F  T H E  U N I T E D  STATES.  

(Filed 24 January, 1034.) 

1. Insurance M c :R c- 
Evidence of insured's total disability aud submission or waiver of dut. 

proof thereof held sufficient to be submitted to the jury. 
2. Insurance R c-Subsequent recovery docs not preclude right of action 

on clause providing for prcsnmably permanent total disability. 
Insured brought action on a cIause in a policy of life insurance provid- 

ing for monthly payments to insured if he should become totally ant1 
presumably permanently disabled, and stipulating that disability should 
be presumed permanent when it had existed for a period of three months, 
and that when it had existed for such period the effective date for the 
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payment of disability benefits should be one month after continuous disa- 
bility. Insured proved total disability for a period of sisteen and one- 
half months, arid admitted his complete recovery therclnfter. Held,  in- 
sured was entitled to recover disability benefits for the pe-iod of disability, 
it being sufficient for recovery under the policy contract ~f insured should 
become totally disabled and such disability be presunlably permanent 
under the provisions of the policy. 

5.  Insurance E b- 
Where an insurance policy is reasonably susceptible of two interpre- 

tations, the one more favorable to the insured will be adopted. 

,IPPEAL by defendant from Cwntner, J . ,  at  April 'l'ern~, 1933, of 
~ ~ A I < E .  

Civil action to recover on a total and presumably perlnlnent disability 
clause in a policy of life illsurance. 

Upon the payment of the first anuual premium of $471.80, the de- 
fendant, on 28 May, 1030, issued to the plaintiff a $10,000 life insur- 
m c e  policy, contaii~ing, among other things, the following provisions : 

"And further, if the ilisured before age 60 becomes t o t ~ l l y  and perma- 
ucntly disabled as  defined in the total and permanent disability provision 
on the third page hereof, the society mill, subject to t1112 conditions of 
..uch provision, waive subsequent premiums and pay to the insured 
n disability income of one hundred dollars a month." 

The provisions on the third page of the policy, rcferrctl to ill the abow 
(,lause, are as follows: 

"Definition: F o r  the purpose of this policy: (A)  Disability is total 
when i t  prevents the insured from engaging in  any occ~pa t ion  or per- 
forming any work for compensation of financial value, and (B)  total 
disability is  presumably permanent . . . ( 2 )  When i t  has existed 
c~ontinuously for three months-then from the date of the expiration of 
such three months." 

Attached to the policy is a rider which provides: 
"It is  hereby agreed that  when total disability has existed continuously 

for three months i t  will be regarded by the society as presumably perma- 
~ ~ e n t  from the date of completion of one month of continuous total 
tlisability (herein called the effective date) notwithstanding subpara- 
graph ( 2 )  of paragraph (B) of the provision for total ~ n d  permanent 
disability benefits." 

This suit was instituted 1 October, 1932, and the jury has found from 
the evidence offered on the hearing that  the plaintiff, w i o  is 46 years 
old, became totally disabled, within the meaning of the policy and while 
it was in  force, on 1 January ,  1931, which total disability continued 
until 15  May, 1932; that  due proof of such disability was submitted to 
the defendant by the plaintiff as required by the terms of the policy; 
and that  plaintiff was entitled to recover according to th3 terms of the 
presumably permanent disability clause. 
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Defendant appeals, assigning errors. 

J .  111. Broughfon for plaintif. 
S. Brouw Shepherd for defendani, and C'kc~rle~ U .  Harris of cout~(~1.  

STACY, C. J. I t  may be observed 1 1 1  l~nzii,c that wl~i le  the el identacl 
on the issue of plaintiff's total disability from 1 January ,  1931, to 15 
Nay,  1032, and the subnlission or waiver of due proof thereof, is somc3 
what equirocal, newrtheless i t  is sufficient to carry the case to the jury 
so f a r  as  these questions a re  concerned. Gmen 2'. Casualty Co., 203 
N. C., 767, 167 S. E., 38; Bulluck v. Ins. Co., 200 N. C., 642, 158 S. E.. 
185; JIetts 2). Ins. Co., 198 IT. C., 197, 151 S. E. ,  195; Brinson v. In.$ 
Po., 195 IT. C., 332, 142 S. E., 1 ;  Fields v. Assui-ance Co., 195 N .  C.. 
262, 141 S. E., 743; Lee ?;. Ins. Co., 188 N.  C., 538, 125 S. E., 186: 
Z i ' t i ~ l ~ i ~ ~ r  v. Ins. Co., 172 N .  C., 762, 90 S. E., 897; Taylor v. Ins. Co. 
202 N. C., 659, 163 S. E. ,  740; Gewing~i v.  Inc. Co., 133 S. C.,  407, 
45 S. E., 773. 

The de fe i ida~~ t  stressfully contends that  whatever presumption of 
permanency of the disability may have existed prior to  15  Nay,  1932. 
it n a s  clearly rebutted on that  date by the plaintiff's recovery, alld 
that his subsequelit continued good health demonstrates it n a s  o n l ~  
tcmporary and is therefore a bar to  the present action. Grenon v. Ins. 
C'o., 52 R. I., 456. I t   dl be readily conceded that  the position of the 
tlefendant in this respect is  unassailable, if the policy iu suit 0111) 
insures against disability which i s  both total and permanent. G ~ I L P I I  
r t .  Prude?~tial Ins. Go., 237 N. Y., 654; Ins. Co. v. Blue, 222 ,\la.. 
665; Hawkins c. Ins. Co., 205 Ia . ,  760; Shipp v. Ins. Co., 146 Niss., 18; 
Rrod v. Ins. C'o., 253 Mich., 545; Job v. Ins. Co., 22 (2d) Par. ,  607. 

But  as we u~itlerstand the clause in question, i t  insures the plaintiff 
not only against disability which is both total and permanent. but also 
against disability which is total and prcsumably permanent; and the11 
defincs what is meant by "presumably permanent." The  rider attachetl 
to the policy provides that  "when total disability has esisted cow 
tinuously for three months it mill be regarded by the society as pre- 
sumably permanent from the date of completion of one month of 
continuous total disability." Thus, the meaning of the policy is defined 
by its o n n  terms, and it goes beyond total anti permanent disability 
Rugnall 2,. Travelers' Ins. Co., 296 Pac. (Gal.), 106; Dietlin v. Ins. Co.. 
14  Pac. (2d) (Cal.), 331; Penn Xut. l i f e  Ins. Co. v. X ~ l f o n ,  160 Oa , 
168, 127 S. E., 140, 40 3. L. R., 1382. 

I n  this respect, the case of Kurth v. C'ontinenfal L. Ins. Co., 211 
Iowa, 736, 234 N. W., 201, is practically on all-fours with the one at  
bar, and in dealing with the expression "presumably permanent," the 
Court said : 
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"-1s said before, the contingency insured against i s :  that the insured 
118s been wl~olly disabled for a period of not less than 60 days, and that 
,uch disability so suffered is p~esumub ly  permanent, anc that  he  will be 
\\lioll,v and continuously prevented thereby from pursuung any gainful 
occupation. . . . 

"The fact is that  the use of the word 'prcsuinably' in co~inection with 
b l )w~nancnt '  is  sufficieilt to destroy tlie idea that it was intended that 
the ahsolute certainty of the permanency and the abqolute certainty 
of thc continuance of the disability should prevail. 'The word 'pre- 
.suniably' is a comparative adverb, as  used in this  i n s t~nce ,  and by its 
\ c r y  nature precluded the idea of an  absolute, lasting, or fixed c o d i -  
tion. I t s  meaning i s :  fit to be assumed as true in advance of conclusirc 
c~i t lence;  credibly deduced; fa i r  to suppose; by reasom~hle suppositioll 
or inference; what appears to be entitled to belief without direct evi- 
clence. Webster's New International Dictionary. By the employment of 
this word 'presumably,' it  is  clear that  there might be scme question, at 
present or in the future, concerning the permanency and continuancy 
of the described disability. . . . T h e  words, 'permanently' and 'con- 
tirluously,' standing alone, wonld imply that tlie disahiliiy was a lasting 
: L I ~  nbeolutrly fixed condition; but when these words m e  talren ill con- 
nection with the language used in  other provisions of the contract, the 
only fa i r  coristruction to be placed on such words is, not that  the disa- 
hilitg ~ v l i i ~ h  has existed during 60 days must exist forever, but that  sucli 
disability has existed for n period of not lcss than 60 days and by a 
fa i r  presumptioii will continue for a future period. . . . 

"It must, therefore. be held. as a matter of law. that the i i~sured.  
imder this colitract, mas required to furnish proofs only of the fact 
tliat he had been wholly disabled by bodily in jury  01' disease for a 
l~eriod of not less than 60 days, and that  such disabilitj is presumably 
permanent, and that  he  will be presumably wholly and continuously 
prevented thereby from pursuing any gainful occupation." 

The jury has found tha t  the plaintiff was totally disabled from 1 
.January, 1931, to 15  May, 1932. Therefore, under the terms of the 
policy, when such disability exists continuously for three months, i t  is 
regarded as presumably permanent from the "effective date," and plain- 
tiff is  entitled to recover for such period. Totality of disability plus 
lmxurnption of permanency is  as m~zch within the terms of the policy 
:IS total and permanent disability. 

Speaking to somewhat similar provisions in the two policies before 
the Court i n  Dicflin 1;. Ins. Co., supra, Spencc, J. ,  delivering the 
opinion. said : 

"The presumption in the present case is not a creature of statute 
hut is found in the agreement of the parties. We cannot :mume that the 
parties merely intended that  the presumption should be rebuttable. I t  
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is more logical to assume from a readi i~g of all of the disability pro- 
visions of the life policies that the parties intended, by creating tlic 
presumption, to definitely set at rest the question of vhether a total 
clisability continuing for not less than three months should be treated 
:IS 'permanent' within the nwaning of the policies. TVl~ile the clausc,i 
preceding indicate that the disability must be such as to 'prerrnt the 
insured tlien and at all times thereafter from engaging in any gainful 
oc.cupation,' the clauses folloning clearly indicate that  tlie company 
intended to assume liability in some cases until (it appears that the 
insured has recorercd so as to be able to engage in ally gainful occupa- 
tion.' The  preceding clauses indicate the necessity of absolute perma- 
llency in order to render the company liable in any case while the 
clauses folloning indicate that absolute perniancncy is not always re- 
cl~liretl. I n  hetveen stands the clause i u  question, whereby the partips 
agreed that  total disability existing continuously for not less than three 
i~ionths should he presumed to be 'permanent' xrithin the meaning of 
the policies. TTTe believe that a reading of all of these clauses indicates 
that tlie parties intended to create a conclusire rather than a rebuttable 
presumption to apply so as to elltitle the assured to the disability benefits 
(luring the entire period tliat such total disability might continuously 
(,xist. At any rate these life policies issued by the company are reaso11- 
ably subject to such construction and under the settled rule, ally doubt 
or unccrtaintv must be resolred in f a ~ o r  of the assured." 

Our  own decisions are in full accord n i th  the last sentence contained 
I I I  the above quotation. Bray 1 % .  I n s .  Co., 139 x. C., 390, 51 S. E., 922; 
Grabbs c. Ircs. Co., 125 S. C'., 389, 34 S. E. ,  303. I f  an insurance 
c~mt~ : i c t  h ( ~  ~easonably  susceptible of tmo intc~pretat ions,  tllc courts \\.ill 
:tclopt tllc oilc more faxorable to the assured. C o n y a ~ d  1 . .  I n s .  ('o., 204 
?$. C., 506, 168 S. E., 835. "The policy having been prepared by the 
Insure:s, it  slioultl he construed most stror~gly against them." Bank v.  
Ins. Co., 95 U. S., 673; ,Tolley 1 . .  Ins. Po. ,  199 iVT. C'., 269, 134 S.  E.. 
400; C n d c r ~ o o d  c. Ins. Co., 185 S. C., 538, 117 S. E., 790. 
-1 careful perusal of the entire record leaves us with the impression 

tliat the judgment should be affirmed. 'It is so ordered. 
No error. 

CLARENCE E. MITCHELL v. THE EQUITABLE LIFE ASSURANCE 
SOCIETY OF THE UKITED STATES. 

(Filed 24 January, 1934.) 
1. Insurance M c :  R c- 

Evidence of insured's total disability and submission or naiver of due 
proof thereof held sufficient to be submitted to the jury. 
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2. Insurance R c-Subsequent recovery precludes r igh t  of action o n  
clause providing for total permanent disability. 

The policy of insurance sued on in this cnse provided for monthly pay- 
ments to insured if he should become totally and permanently disabled 
and provided that disability should be presumed permarent when i t  had 
esisted for a period of not less than three months, and reserved to in- 
surer the right to require proof of continuance of disability from time 
to time, the benefits to cease upon termination of disability. Insured 
prored total disability for sisteen and one-half months and admitted com- 
plete recovery thereafter, and brought suit after complete recovery to 
recover disability benefits for the period of disability. Held, insured was 
not entitled to recover, since the policy covers only total permanent dis- 
ability, the provision that disability should be presumed permanent after 
three months being for the benefit of insured to allow p,lyments in cases 
where doubt exists whether disability is permanent or temporary, and 
not being intended to create a conclusive or irrebuttable presumption. 

3. Insurance E b- 
While the courts will construe an ambiguous policy of insurance strictly 

against the insurer, they cannot enlarge the liability of the insurer beyond 
the clear prorisions of the policy. 

.\IJPEAI, by defendant f r o m  C~mzmer,  J. ,  a t  M a r c h  ' r e rm,  1933, of 
WAKE. 

Civil action to  recover on a total  and  permanent  disability clause ill 
a policy of life insurance. 

Upon receipt of the payment  i n  advance of the  first a tmual  p r e m i u l ~ ~  
of $961.25, the defendant, on 28 March,  1922 (rewri t ten 1.5 March.  
1929) )  issued to thc plaintiff a $25,000 l i fe  insurance policy, containing. 
among other  t h i ~ ~ g s ,  t h e  following provisions: 

"And fur ther ,  if thc  insured becomes wholly a n d  p m n a n e n t l y  dis- 
abled before age  60, the  society will waive subsequent premiums a n d  pay  
t o  the  insured a disability annui ty  of two hundred fifty dollars a month. 
subject t o  the  t e rms  and  conditions contained on  the  t h i r d  page hereof." 

T h e  provisions on  t h e  th i rd  page of the  policy, referred to  i n  t h e  ahovr 
clause, a r e  a s  follows: 

"(1) Disability benefits before age  60 shall be effective upon receipt 
of due proof, before default i n  t h e  payment  of premium, t h a t  t h e  insured 
became totally a n d  permanently disabled by bodily in.lury or  disease 
a f te r  this  policy became effcctivc and  before its anniversary upon  whicli 
the  insured's age  a t  nearest b i r thday  is  60 years, i n  n h i c h  event thc 
society will g r a n t  t h e  following benefits: 

" ( a )  Waive  payment  of a l l  premiums payable upon  this  policy fal l ing 
due a f te r  the  receipt of such proof a n d  dur ing  the  continuance of such 
total and  permanent  disabi l i ty;  a n d  
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"(b)  P a y  to the insured a monthly disability-annuity as  stated on the 
face hereof; the first payment to be payable upon receipt of due proof 
of such disability and subsequent payme~its  monthly thereafter during 
the continualice of such total and permanent disability. . . . 

"Disability shall be deemed to be total when i t  is of such an  extent 
that the insured is prevented thereby from engaging in  any occupation 
or ~e r fo r rn ing  ally work for compensation of financial value, and such 
total disability shall be presumed to be permanent when it is present 
and has existed continuously for not less than three months. . . . 

"(111) Recovery from disability. The society shall have the right at 
ally time or times during the first t~ i -o  years after receipt of such proof 
of disability, but thereafter not more frequently than once a year, to 
laequire proof of the continuance of such total disability. I f  the insured 
sliall fail to furnish satisfactory proof thereof, or if it  appears a t  any 
time that  the insured has become able to engage in any occupation or 
perform any work for compensation of finailcia1 ralue, no further 
~)rcmiurns will be waived and no further disability-annuity payments 
11 ill he made hereunder on account of such disability." 

This action was instituted 1 October, 1932, and the jury has found 
from the evidence offered on the hearing that  the plaintiff, x h o  is 46 
years of agc, became totally disabled from bodily injury or disease, 
n itliin the meaning of the policy a i d  n hile it was in force, on 1 January ,  
1831, which total disability continued until 1 5  Map, 1932; that due 
proof of such disability was submitted to  the defendant by the plaintiff 
as required by the terms of the policy; and that  plaintiff was entitled 
to recover according to the terms of the total and permailelit disability 
clause. 

Defendant appeals, assigning as errors the refusal of tlie court to 
.;ustain its demurrers interposed to the complaint ancl to the evidence. 

J .  111. Broughton for plaintiff. 
S. Brown Shepherd for defendant, Chwles  U .  I Iar~is  of counsel. 

STACY, C. J. As was said in the companion case of Xitchell v .  As- 
\urance Sociefy, ante, 721, while the evidence on the issue of plaintiff's 
total disability within tlie meaning of the policy from 1 January ,  1931, 
to 15  May, 1932, and the submission or waiver of due proof thereof, is 
somewhat equivocal, nevertheless i t  is sufficient to  carry the case to the 
jury so f a r  as these questioiis a re  concerned. Xisskelley v. Ins. Co., 
ante, 496, 171 S .  E., 862. 

Bu t  the provisions of the present policy, upon which plaintiff seeks 
to recover, arc different from those appearing in the companion suit, 
just decided. Here, the disability must be both total and permanent 
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before any recovery can be had. Brod c. Detroit Li,Fe Ins. Co., 253 
Mich., 645, 235 rl'. W., 248. 

The question then occurs: Can a total disability arising from bodily 
injury or disease which has  lasted for only sixteen and one-half months, 
and from which the assured has conlpletely recovered prior to action 
brought, be regarded as a "permanent disability" within the meaning 
of the policy in su i t ?  I t  would seem to be a contradiction in terms to 
say that  a disability, admittedly temporary, is t o  be regarded as perma- 
nent. T h e  policy does not protect the plaintiff against a temporary 
disability. T o  be compensable, the disability must be both total and 
permanent. Hence, a temporary total disability, even for sixteen and 
one-half months, followed by complete recovery before the institution of 
suit, is not within its terms. Grenon v. Ins. Co., 52 R I., 456; Ginell 
v. Prudential Ins. Co., 237 N. Y., 554; Ilawkim v. Iju. Co., 205 Ia., 
760; Shipp v. Ins. Co., 146 Miss., 1 8 ;  Xackenzie v. Assurance Society. 
251 N. Y., Supp., 528; Ins. Co. P. J o e ,  161 Tenn., 335; Doyle v. Ins. 
Co., 168 Ky., 789; Hollobaugh v. Ins. Asso., 138 Pa., 595; 7 Couch on 
Insuralice, 5782; Joyce on Insurance (2  ed), 5246; 1 C. J., 466. Contra 
P e n n  X u f .  L. Ins. Co. v. Milton, 160 Ga., 168, 127 S. Is., 140, 40 A. L. 
R., 1352, and cases cited. See, also, LosnecX~i v. Ins. Co., 106 Pa .  Supcr. 
Ct., 259, 161 Atl., 434. 

Speaking to the question in Xetropolitan L. Ins. Co. u .  Blue, 222 A h . ,  
665, 133 So., 707, 70 A. 1;. R., 852, Bouldin, J., delivei.ing the opinion 
of the Court, said:  

"Appellee conceiws that  because the policy provides for payments to 
begin within three months after total disability intervenes, and becauso 
thc insurer reserves the right to call additional proofs f iom time to tinw 
after accepting proofs of permanent total disability, the expression 
'totally and permanently disabled' covers that  disability for thret  
months, or some other undefined period. Some authori:y for such con- 
structioii is not lacking. B u t  the great weight of authority is  otherwisc, 
and for good reason. 'Permanent' has a well-known obvious meaning; is 
in contradiction to 'temporary,' so used in  legal enactrlents as well as 
contracts. The  construction insisted upon would wipe out all distinctiol~ 
between 'temporary' and 'permanent' disability. 

"So, the prorisions mentioned arc  properly construed as affording a 
reasonable time to ascertain whether the disability i s  'total and perma- 
nent,' and to  keep open the question if after events disclose that  it wa* 
iiot in fact permanent, but only reasonably appeared so to be," citing 
many authorities for the position. 

There is  a natural  feeling that after an  insurance company has re- 
ceived its premiums, i t  ought not to be allowed to escape liability or to  
avoid responsibility, and the just rule is that policies n ill be construed 
strictly against the insurers and in favor of the assured. Conyard v. Ins. 
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('o., 204 N. C., 506, 168 S. E., S3j .  " T l ~ c  policy ha\-ing been preparc4 
I)y thc insurers, i t  sl~ould be coilstrued most strongly against tliein." 
llonl; I,!. Ins .  Co., 95 L-. S., 673;  14  R. C'. L., 926. 13ut it is not the 
I)rovince of tlie courts to construe contracts broader t l la i~  tlie partie. 
have elected to make tliem, or to award benefits where none was i ~ ~ t e i ~ d c d .  
(:ua~-anfcc Co. 1 % .  Xcchanics' Bani,, 153 U. S., 408. 

I n  tlie case of Grenoa u. Net .  L. Ins. Co., supra ,  tlie Supreme Court 
of Rhodc Islaiitl dealt ni t l i  similar pro\-isions in a policy of life insur- 
;tllce in a manner accortlailt with tlie weight of authority, as follons: 

"The fact that  plaintiff prored a total temporary disability does not 
vt~title liirn to compensation. The  proof required is  of total and perma- 
~ ~ e n t  disability. The vord  pernianeiit docs not mean temporary. I t s  
~~or i i i a l  and i~a tu ra l  nieaniiie i n  an insuraiice uolicv is tlie same as it ih " L " 
In conlmo~l c w r y  (lay speech. ZT~lless the pro~is ions  of the entire policy 
vlearly sl~ow tliat a r i ta l  word is inaccurately used sucli word shoultl 
i)c given its usual meaning. 

"The policy also prorides as follows : 'Xotwitlistanding that proof 
of disability may have been accepted by tlie company as satisfactory, the 
~ ~ l s u r e d  slinll at any time, on demand from tlie company, furnish due 
[)roof of the co~~ti i iuance of such disability, but after such disability sliall 
have continued for two full years tlie company will not demand sucli 
proof more often than once in each subsequent rear.  I f  the irisured 
shall fai l  to furnisli such proof, or if the insured shall be able to per- 
form any work or engage in any busiiie~s whatsoever for compensation 
or profit, the moiitllly iiicome here i i~  provided sliall imnlediately cease, 
x11d all premiums thereafter falling due sliall be payable according to 
the terms of said policy and of this supplementary contract.' 

"The pro\-ision for tlie beginning of p a p e n t s  \ \as clearly illtended 
to secure to the insurcd thc heliefits of the policy when there v a s  doubt 
11 het l~er  tlic. total disability was prrmaiient. . . . 

"Plaintiff relics lnucli on t11c case of Perm Jlutuul  Life Ins .  Co. r .  
-11 i l tou,  160 Gn., 168. I n  that case it was decided that  a disability wliicli 
larted sistct,t~ inontlis and fro111 vliicli the iusured liad rccorered was a 
~ ) ( ~ r ~ i a i i e n t  tlisability witliili the meaning of tlie provisioii of a policy of 
it~surance. Tlie court based its tlecisioi~ uljoii tlie construction of the 
tcriiia of the policy arid ail implication therein tliat the insurer con- 
templated that the disability of the insured might not be permanent 
,111cl coiisequc~lltly was liable for a total and temporary disability. Thi. 
vast. has riot bee11 generally followed and is fairly open to the criticis111 
that it does uot give due wigl i t  to the plain language of the policy." 

r 7 l h e  prorision tliat "sucli total disability slinll be presumed to be 
permanent wlieii it is prcscat and lias esisted colitiiiuously for not less 
than three n~ontlis," was not inteildcd to create a concliisive or irre- 
huttable presuinptioii, but to extend to the a s s u r d  the bellefit% of tllc 
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policy upon the presumption and finding of permanei~cy though doullt 
existed as  to whether his  disability ~ o u l d  ultimately !,rove permanent 
or only temporary. The  plaintiff's admission tha t  lie had recovered 
from his disability a t  the time suit was brought removed all doubt as to 
the character of his disability, and is  therefore fatal  to his case. J l a c -  - ,  

Xwzzie c. .4sswrance Society, supra. 
The  position of tlie plaintiff is, that he has slion.11 a total disability. 

which, under the terms of the policy, was, for a time at least, presumed 
to be permanent, and that  he is  entitled to collect benefits during th(7 
period a n d  so long as  such presumption co~~ t iuued .  But neither t h r  prt2- 
sumpti011 of permanency, nor any provision of tlie policy, changes i t  
from one ind~nlni fy ing against total and permanent tiisability to on(% 
covering total and temporary disability, or eren to one covering total 
and presumably permanent disability as n as the case ill the companiol~ 
suit above mentioned. 

H a d  suit been brought during the time of plaintiff's illness and il 

finding had upon the presumption and other evidence tl-at his  disability 
was both total and permanent, lie would have been elltitled to collect 
benefits nnder the policy, subject to discontinuance up011 his "recovery 
from disability" (paragraph I11 of the policy), but in t i e  face of plain- 
tiff's own admission that his disability was temporary, no jury could find 
that it was both total and permanent, and 110 such finding appears on the 
present record. Totality of disability plus presumption of perrnanenry 
for a time is the most tllat has  been sho \~n ,  and this is not within thc 
t e r m  of the policy. 

I n  the last analysis, it all comes to this:  The  policy ccrers a total and 
permanent disability. Plaintiff has ~1101~11 a total and temporary dis- 
ability. The  disability shown by the plaintiff is not corercd by the policy. 
The  demurrers should h a r e  been sustnincd. 

Reversed. 

JOHN D. PEIiDUIZ AsD MhLCOLbI CAi\IEIION, A D ~ ~ I S I S T ~ ~ T O R S  OF RAY- 
MOXD R. PERDUE, DECEASED. Y. THE STATE BOARD O F  EQUALIZA- 
TION, m n  THE STATEST'ILLE GRADED SCHOOLS. 

(Filed 24 January, 1931.) 

1. Master and Servant F i-Findings of fact of Indust~~inl Commission 
are conclusive on courts when supported by evidence. 

The findings of fact by the Industrial Commission a!, to whether in- 
jury to ail employee was by accident arising out of arid in the coursr 
of his employment are coliclusive on the cLourts upon :ppeal when the 
findings are supported by competent evidence of sufficient probative force. 
N. C. Code, 8081 (ppp). 
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2. Samc- 
Conclusions of law on 11 hich the Industrial ('ommission i~lakes or deliies 

:III an-arc1 a re  not conclusire on the courts. 

3. Master and Servant P a- 
d person employed by a graded school district as teacher and director 

of athletics is ail cniylngc~e of a political suhclivisiol~ of the State, and 
is entitled to the benefits of the Compe~istltioil Act. N. C.  Code. 5081(1). 

4. S,ame: Schools and School 1)istricts G a-Teachers employed by school 
district arc employees of the district and not the State. 

The State Ronrd of Equalization has no power or duty in regard to 
teacliers of a graded scliool district other than to provide for their salaries 
:is provided by chnpter 430, Puhlic Laws of 1031, and a persou elected 
tcachcr and director of atl~letics by n scliool district, C. S., 5350, whose 
s:ilarg as  tenchcr is lraitl with furicls allotted by the State Board of 
ICqnolizntio~~ ant1 whosc s:rlnr.v :IS tlirrctor of ntlilrtics is paid bg the 
tlistrict from ot11c.r f'uiids. is all enipltryrc of the scliool district and not 
an cmlrlogc~ of thv Board of 1~:c~u;llization or the State, and the sc11oul 
district is liablc for :rn :l\v:rrd of coinpeiisati011 by the Industrial Com- 
missicm for 11is dcnth by acc.idcilt arising out of and in the course of his 
cw~l)loynie~~t. the legislatire intent nc!t to ir~nltc teachers employees of the 
State \vitl~iii the meanins of tlir ('omlwiisatiori Act being shown hg the 
ucts ~~ror id i l lg  tlint the State slioultl make no :lllon-ance for compensatiol~ 
iiisuraiice for any of the counties, sectioli 30, cllayter 430, Public Laws of 
1031, and that counties and school districts might esempt themselves 
from the Comlw~isation Act, section 1, chapter 274, Public Laws of 19:ll. 

3. Master and Servant F i- 
On appe:rl from ail nward of the Industrial Commission the court's 

order in comglinnce with the statute as  to attorneys' fees is within his 
tliscretion and is not re1 ieu able. 

A i ~ , ~ c . ~ ~  hy l~laiirtiffs and  by the defendant, t h e  Statesville Graded 
Srhools, fro111 117cidcc.X, J., a t  May Term, 1943, of IREDELL. Affirmed. 

This is  a procoetli~rg bcgun and  prosecutrd before t h e  Sort11 Carolilia 
I~ l t lns t r i a l  C o ~ m i i s - i o ~ ~  for  roriipensatioii ulldcr t h e  provisions of the 
Sort11 Carolilra Workl~lell 's Compenratioll - k t .  X. C. Code of 1931, 
(~11;11~ 133A, Publ ic  Laws of S. C., 1929, chap. 120. 

fircati fouri(1 1,' hint, a \ \  xrclcd cornlmlsat iol~ to the plaintiffy to hc paid 
by the  dt.felidn~rts ill l~ ropor t ion  to the  arnouuts contributed by them to 
tlw p a y n m i t  of the salary of the tleccasetl. This an-art1 11 as re~.ie\r-etl 
I I ~  tlic ful l  C'ommission on the appeal  of the defendants. 

'The f u t s  foluid by the S o r t l i  Carol ina I n d ~ ~ s t r i a l  C o m m i s s i o ~ ~ ,  ant1 
; I*  shon II  by the reeord a re  a s  fol lo~vs:  

1. T h e  a r e  the administrators  of Raymond R. Perdue,  who 
tlicyl on  30 October, 1931, intestate and  without dependents. H i s  fa ther ,  
t J .  D. Perdue,  is  h i s  $ole next of kin. 
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The parties to this proceeding are bound by the pi*ovisions of tlics 
North Carolina Workmen's Compensation Act. The  State Board of 
Equalization is  an agency of thc State of North Carolina, which is ;I 

self-insurer. The  Statesville Graded Schools District hs s no compensn- 
tion insurance and has not esempted itself from the provisions of tht. 
North Carolina Workmen's Compeilsation - k t ,  as authorized by sectiol~ 
1 of chapter 274, Public L a w  of K. C., 1931. The said district is  :\ 

noninsurer. 
Iminediately before his death, the deceased, Rayn~oiid R. Perdue, m:ik 

engaged in the performance of his  duties as the coach of the football 
team of the Statesville Graded Schools. This team mas playing a garnil 
of footbull with the team of tlie Taylorsville H igh  School, at Taylors- 
ville, K. C. While the game was in progress, the deceased left the sidr 
lines and went upon the field for the purpose of making a protest to tho 
referee against the co~lduct of head linesman. After he had made his 
protest, and before he had left the field, the deceased was struck on or 
about the head by the head linesman, who had been angered by his  
protest to the referee. The  deceased fell to the ground, unconscious. I I c  
was taken from the football field, a t  once, to an  ambulance, which wak 
driven to a hospital a t  Statesville, N. C. When the ainsulance arrivetl 
a t  the hospital, it  was discorered that  the deceased was dead. H i s  death 
was tlie result of an  in jury  by accident which arosc ou t  of and in t h ~  
course of his employment a s  the coach of the football team of t 1 1 ~  
Statesville Graded Schools. 

3. At the time of his death, thc deceased, Raymond R. Perdue, WI. 

employed as  a teacher i n  the high school of the Statesville Gradetl 
Schools, a t  a salary of $90.00 per month. H e  was d:jo employed ah 
director of athletics in said school, a t  a salary of $300.00, payable ill 
nine monthly installments. H i s  salary as a teacher in t i e  high scliool~ 
mas paid out of funds allotted to tlie Statesrille Graded Ckhools District 
by the defendant, the State Board of Equalization, as provided b! 
chapter 430, Public L a m  of N. C., 1931. H i s  salary as director of 
athletics was paid by the Statesville Graded Schools District out of 
funds derired from other sources. The  deceased was employed both as i l  

teacher and as director of athletics by the trustees of the Statesdlta 
Graded Schools District, on or about 25 August, 1931, for a tern1 ot 
nine months. H i s  average weekly wages a t  the time of the accident 
which resulted in his  death Jvere in excess of $30.00 per weel;. 

On these facts, the I r~dust r ia l  Colilmission reversed the award of COIII- 
inissioner Dorsett, requiring the defendant, the State Boa .d of Equaliza- 
tion to pay a certain percentage of the compensation r~warded to thc 
plaintiffs, and awarded compeilsatioil in the sum of $5,314.16, to be paitl 
to the plaintiffs for the father of the deceased as his  sole next of kin. 
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by the defendant, the Statesville Graded Schools. From this award, both 
the plaintiffs and the defendant, the S t a t e s d l e  Graded Schools, appealed 
to the Superior Court of Iredell County. 

At the hearing of this appeal, the award of the Industrial  Commis- 
sion v a s  affirmed. I t  ~ r a s  ordercd by tlle court that  the attorneys for 
the plaintiffs be al lo~red a reasonable attorneys' fee to  be determined 
by the Illdustrial Commission in accordance with scction SOBl(rrr) of 
the N. C. Code of 1931, and to be paid out of the cornpensation awardctl 
to the plaintiffs. 

From the judgnlent of the Superior Court, both thc plaiiitiffi and thc 
dcfendailt, the Statesville Graded Schools, appealed to tlie Supremc 
Court. 

Coxson, J. There v a s  evitlcilce a t  the hearing of this proceding b\ 
the Industrial Commission tending to sliow that the death of Raynloiltl 
R. Perdue, tlle plaintiff's intrstatc, 1:-as the result of a11 illjury by acci 
(lent whicli arose out of and ill the course of his einploymeilt as tho 
coach of the football team of the Statesrille Graded Schools. Fo r  thi. 
reason the finding by the I~iclustrial C'o~ilinissioil to that effect is con- 
clusire, and was not reriewable by the Superior Cour t ;  nor is such fin& 
ing reriewablr by this Court. 

Tt is suffici~nt to say that the statute so pro\ides. S. C'., Code of 
1931, see. EOSl(ppp), Public Laws of K. C., 1929, chap. 120, sw.  60. 
This Court has consistently and uniformly held that  if there xvas coni- 
petent erideilce of suficicilt p r o b a t i ~ e  force at the hearing by tho 
Industrial Conlmission of a proceedi~lg for compensation ~n ide r  thc, 
JVorkn~rn's Coinpematio~l Act, of which the Inclustrial Comn1i;sion had 
jurisdiction, to support the filldings of ftlct on nllich the Comrnissio~i 
has anarded or tleiliecl compeilsation, such findings of fact by virtue of 
tlie statute callnot be reriewed by either tlie Superior or tlie Supremc 
Court. I t  is othernise, as to coilclusions of law oil which the award TraL 
made or clcniccl. For  this reason the conteiitioll of the appellant, tllc 
Statesville Graded Schools, on this appeal, that  there is error in thc 
judgment of the Superior Court predicated upoil tlie finding that tlw 
death of Rayinontl R. Perdue was the result of an illjury by accitlel~t 
n-hi& arose out of and in  the course of his cinplogmei~t cannot hc 
sustained. 
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.\I1 the cvidel~ce a t  the l i ~ a r i i ~ g  of this proceeding by the Industrial 
Commission slio~vs that  a t  tlic time of his  death, Raymond R. Perduc, 
plaintiff's illtestate, ~ v a s  ail cmployee of tlic Statcsville C h d e d  Schools. 
I L c  was cniployetl both as it tcachcr a11d as director of athletics. As 
( h e c t o r  of athletics, it was his duty to train and coach the football team 
of the liigli school, and to a t t e ~ ~ d  said team when playin,; at Statesville 
or ~ l s e w l i ~ r e .  IIc \\.as an cmployee of the Statesvillc Graded Scliools 
District, :t political subdivision of tlie State, and for this reasoll mas 
c~i~titletl to tlie benefit of the provisioi~s of the Sor t l i  C'arolina Worlr- 
~ucn's  Compensatioii Act. S. C. Code of 1931, see. 8081t I) ,  subsections 
( a )  aiid (b ) .  

Thc  deceased was not ail employee of tlie Statc of So r t l i  Caroli~la,  
11or of the State Coard of Equalization. The  fact that  his salary as a 
rvaclier ill the Statesville Graded Schools was paid by s , d  schools out 
of funds allotted to tlie Statesville Graded Schools Distri-t by the State 
I%oartl of Equalization, u i~de r  the provisioi~s of chaptw 430, Public 
I ~ w s  of I\'. C., 1031, does not coilstitutc him an  employee of said board 
01. of the Statc. Hc ]ins elected both as a teacher a i ~ d  :IS director of 
iitlll(>ticas 1,- tlie board of trustees of the Statcsville Graclccl Schools Dis- 
trict. C. S., 5359. He was not elected or employed ei thw as a teacher 
or as director of athletics by the State Board of Equalization. This 
board had 110 1)ower and no duty with respect to the Staiesville Graded 
Schools District, or to tlie teachers or other employees of said district, 
c2sccpt to provide for the payment of their salaries and rages,  ns pro- 
\ itled by chapter 430, Public Laws of S. C., 1931. 

I t  is  provided bp sectioli 30 of chapter 430, Public I,aws of 3. C., 
I!)31, that "110 allowance shall be nlade for compeilsatioii insuraiice for 
auy of the counties of the State." B y  ainendnient of section 8 of chapter 
130, Public Laws of IY. C., 1929, by sectiou 1 of chapter 274, Public 
1,an.s of K. C., 1931, it i s  provided that any county or scliool district 
111 the State may, at its optioii, by action of llie govcr~iing body of such 
c.oulity or school district, exempt itself cntirt>ly from liability for com- 
pcns:ttioli to its teachers 01, other tmployces for comprnsatioil under 
thc provisions of the Workmen's Compe~isatioii Act. Tliesc: two statutory 
~)rovis io~is  make it clear that  it was iiot the purpose of the General As- 
-c.niblg by the enactment of chapter 430, Public Laws of S. C., 1931, 
to make teachers in the public schools of the State employees of the 
Statc or of the State Board of Equalizatioli, within the meaning of the 
Sort11 Carolina Workmeii's Compensatio~i ,let. 

The contention on this appeal that  there was error ill the judgment 
i~f i rming the award of the Industrial  Commission that  thc compensation 
:ivardcd to the plaintiffs shall be paid by the Statesville Graded Schools 
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District,  a n d  t h a t  t h e  S ta te  B o a r d  of Equal izat ion is  not liable f o r  a n y  
p a r t  of such compcnsation, cannot be sustained. 

It does not appear  froni  the  judgment o r  f roni  the record i n  tliis ap- 
peal tha t  J u d g e  War l ick  declined to ortlcr t h a t  a n  attorneys' fer,  to  
be determined as to  amount  by t h e  Indus t r ia l  Commission, i n  additioii 
t o  the  compensation awarded to the  plaintiffs, should be paid by thc 
Statesr i l le  Graded Schools to  the  attorneys f o r  t h e  plaintiffs. I n  a n y  
w e n t ,  under  t h e  s tatute  (sec. 11 of chapter  274, Publ ic  L a m  of K. C.. 
1931),  this  was within the  discretion of the  court,  a n d  t h e  order appear-  
ing  in  the  judgment mill not be reviewed by tliis Court .  W e  find no errol. 
i11 th i s  appeal.  T h e  judgmcnt is  

Affirmed. 

STATE v. 13. A. DAYIDSON, J. B. STOREY A N D  J. W. DAVIDSON. 

(Filed 24 January, 1934.) 

1. Banks and Ranking I f-Evidence held sufficient to be submitted to 
jury on issue of criminal conspiracy to make loans in violation of 
statute. 

Evidence that tlie l)resideiit and cashier of a bank made loans to one of 
its directors or to corporations in which he was pecuniarily interested. 
and that  eacli of the parties knew of the loans and the renewals thereof 
and that such loans were in excess of the legal limit to which the bank 
could loan to one person, direct or  indirect, the loans being greatly in 
excess of twenty per cent of the capital stock and permanent surplus of 
the banlr, N. C. Code, 220(b) ,  ( d ) ,  and that the loans \rere made with 
intent to client, injure or defraud the bank, is lleld sufficient to be sub- 
mitted to the jury as  to each defendant's guilt of criminal conspiracy to 
make loans in violation of the statute, punishable upon conviction by 
imprisonment in the State's prism, the fact that the loans were made 
by the parties under the conditions being a circumstance from Tvhich thcb 
jury could infer an agreement to make the loans with criminal intent. 

2. Conspiracy I3 b- 
Criminal conspiracy may be s l i o ~ ~ n  by facts and circumstances p h t i n ~ !  

unerringly to that end. 

APPEAL by defendants f r o m  Clement, J., at  . lp r i l  Term,  1933, of 
CHEROKEE. Ko error. 

T h i s  is  a cr iminal  action i11 which the  defendants were tried on a11 
indictment chargiiig tha t  the  defendants, E. A. Daridson, J. 13. S t o r q -  
and  J. W. Daridson,  president, cashier, and  a director, respectively, 
of t h e  Cherokee Bank ,  a t  Murphy ,  N. C., wilfully, unlawful ly and felo- 
niously, did conspire, each with the  others, t o  cheat, i n j u r e  and defraud 
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the said Cllerokce Cauk by means of loans to be made by xiid defendants 
to the defendant, J. W. Daridson, or to firms or corporations in which 
tllc said defendant was pecuniarily iutcrrstetl, i n  violaticn of the bank- 
i ~ l g  l a w  of this State, said loans having been made ant1 erideuced by 
cwtain notrs srt out in the indictment, and aggregating the sum of 
$18,755.55; ant1 further that  said defendants wilfully, ur~lawfully and 
feloi~iously did abstract, misapply and misappropriate moneys of the 
<aid Cherokee Bank, in sums aggregating $18,755.55, by loaning said 
~ u m s  to the defendant, J. TIT. Davidson, a director of the said Cl~erokee 
Bank, and R SOH of its presidwit, the defeudant, E. 3 Davidson, in 
\ iolation of tllc banking laws of this S ta te ;  all contrary to the statute 
i l l  such cascs made a ~ l d  pro\-idetl, :ind against the peace and dignity of 
the State. 

There was a verdict of guilty as to each defendant. 
From judgment that each defendant be confined in the State's p r i s o ~ ~  

for the term prescribed in the judgment, the defendants i ppealed to the 
Supreme Court. 

. l f t o r ~ ~ c y - G c i i r ~ ~ c l i  Ill u n ~ n z i l l  and . l ss is fant  .- l f torney-General ~Seazuell 
f o r  f h c  S t a t e .  

X o o d y  CC ;Ilood!/, Geo. B. P a t t o n  and D .  W J i f h e ~ + s p o m  ,'or f h e  de f~nd-  
coifs, E. A. Davidson and J. W .  Davidson.  

,?I. TI'. R ~ l l  for f h e  defendant, J .  B. S torey .  

COXKOK, J .  The  evidence offercd by the State at th-  tr ial  of this 
, d o n  shows the following facts:  

The Cherokee Bank was organized under the laws of this State in 
1020, and began business as a banking corporation at Nurphy,  N. C., 
 luring the nlonth of August of that year. I t  coi~ti~luetl  to do business 
u l~ t i l  3 October, 1931, when it was c*losed by the Commiss oner of Banks 
of Xortli Carolina, b~cause  of its insolvelicy. I t s  insolwncy was dis- 
vlosed by an  cxanlination of its affairs made under the direction of the 
('omn~issiolicr of Banks, and was adn~i t ted  by its directors. I t s  assets 
;we ~ i o w  in the possessiorl of the said commissioner, by whom they are 
I~eing liquidated as providecl by statute. IT. C. Code of 1931, see. 
218(c), chap. 113, Public Laws of h'. C., 1927, as amendcd. 

Tlle capital stock of the Cherokee Bank from the dale on which it 
Iwgail business until it  was closed was $17,500. At the datt. of its closing, 
a ~ i d  for many years prior thereto, its permanent surplus was $500.00. 
Its capital stock and permancut surplus a t  t h ~  times the loans described 
i l l  the iildictment were made was $18,000. The examination of its 
:iffairs made under the direction of the Commissioner o '  Banks on or 
:~l)out 1 October, 1031, disclosed that  the capital stock of the Cherokee 
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I3al1k n a s  then alid had been for sonic time impaired to the extent of 
$9.632. This iiilpairnlerit Tras tlie result of in sol^ ciit loans and shortages. 
T ~ P  assets of the said hank are not now sufficient in ralue to pap more 
than 25 per m11t of its liabilities. I t s  insolrent condition is  due in part  
to the bad management of its affairs by its officers and directors, and 
in part to the general deflation in valuei; which has occurred sinre 1939. 
I t s  loans nere  not only insolvent but also in many cases in  riolation of 
thc bariking laws of the State, particularly, i n  that loans were made 
to pflrsons, firms and corporations nliose total direct and indirert lia- 
bility to said bank, at the time said loans were made, exceeded 20 per 
cent of t l i ~  uilinipairetl capital stock arid permanent surplus of said 
bank. 

,It tlie tlatc of its closing, the defendant, E. -1. Daridson, was the 
president of tlir Cherokee Bank. H e  had been its president continuously 
hirice its organization in  1920. H e  was at all timeiin the active manage- 
iile~it of the busincss of said ba~lli, anti a t  tlie times the loans described 
ill tlie indictment ncre  made knew not only that  said loans had been 
nmtlc, but also that wid  loalis were in ~ i o l a t i o n  of the law. These loam 
w t w  erideilccd by notcs xhicli mere re~iewed from time to time, the 
last renewals haring been made in 1930 and 1901. The  said loans were 
made to the tlefnldant, J. TI'. l)avidson, a son of the ilefendant, E. A.  
Dax idson, nliosc total liability to the said bank, direct and indirect, 
at the times the loans were niatle and the notes renewed largely exceeded 
20 per cent of the uiiimpaired capital stock and pcrrnane~it surplus of 
the bank. 

l'lie defelitlai~t, J. B. Storey, n a s  cashier of the Cherokee Bank at 
the (late of its closing. H e  was cashier of said bank a t  the times the - 
loans dcscrihcd ill the illdictmeiit were made, and a t  the times the notes 
and renewal ~ ~ o t e s  for said loans were accepted by the said bank. H e  
kept the records of tlie bank. and in the absence of its president from 
time to time made or rene~red loails for the hank. H e  Imew that the 
loans described ill the iudictmeiit, made to the defeiidant. J. TV. D a ~ i d -  
son, nere  in violation of the l an .  

The  defendant, J. TV. Daridson, lras at the date of the closing of 
tlie Cherokee Bank a director of said bank, and was active in the man- 
agement of its affairs. H e  was a director at tlie times the loans described 
ill the illdictment w r e  madc to him. At  the dates of said loans his total 
liabilit- to thc~ bank, both d i iw t  and indirect, largely exceeded 20 per 
cent of its ~milnpairecl capital stock and permanent surplus. ,It the 
date of the closing of tllc bank, such liability exceeded the sum of 
$3:',304.S.i. &\t the dates of the last rene~vals of these loans in  1930 and 
19.31, the said J .  W. Ilavitlson was insolvent. Since the closing of the 
bank, he and some of the c.orporations in nhich  lie was pecuniarily ill- 
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terested, and to  which the loans v e r e  made, ha re  been adjudged 
bankrupts. 

The  defendants offered no evidence a t  the tr ial  of .he action, but 
moved for judgment dismissing the action :is of nonsuit. C. S.. 4643. 
The  motion was denied and defendant escepted. Therc. n-a? no crror 
i n  the denial of defendants' motion. The  tlvitlencc wa: properly cub- 
mitted to the jury. 

I t  is ail offense against the banking laws of this Stat,. for any b a i ~ k  
doing business in  this State, under its lavs,  to makc a loan of its moneys 
to any person, firm or corporation, whose liability, direc't and indirect, 
to such bank a t  the time the loan is made cscccds the ~ n n s i m u m  per- 
centage of the unimpaired capital stock and permanent surplus of the 
bank, as fixed by statute. Such an offcnse is a misdemeanor. S. v .  
Cooper, 190 N. C., 525, 130 S. E., 180. Such maximnm percentage 
as fixed by statute is now and was a t  the times the loam tlescribid in 
the indictment were made to the defendant, J. W. Daridson. 20 per cent. 
N. C. Code of 1931, sec. 220(b), and sec. 220(d). 

*In agreement by the officers and directors of a bank doing Imsincss in 
this State, under its laws, to make a loan i l l  riolation of the st:ttutr, 
certainly when entered into with an  intent to cheat, injure or defraud 
the bank, is a criminal conspiracy, for which such officers and directors 
of the bank as have entered into the a g r e e n ~ n t ,  upon c ~nrict ion,  rnay 
be punished by inlprisonnlent in the State's prison. 8. 1,. Riffo. .  107  
Y. C., 113, 147 S. E., 733. 

Where the e~ idence  a t  the  tr ial  of all indictment of two ~ l r  niore officers 
and directors of a bank for such criminal conspiracy slows, as in the 
instant case, that  a loan was made by such officers a r d  directors in 
violation of the statute, it  may reasonably bc inferred by the jury that  
such officers and directors entered into an agreement to make the loan 
before the same was made. The  crimiilnl character of the agreement 
may be inferred from facts and circumstances where they point un- 
erringly to that  end, as they do in the instant case. See S. L'. Wrenn, 198 
N. C., 260, 151 S .  E., 261. 

Assignments of error on this appeal based upon exceptions with re- 
spect to  the admission of evidence a t  the trial, and upoil exceptions to 
instructions of the court to the jury, have been carefully examined and 
considered. They cannot be sustained. We find no error in the trial. 
The  judgment is  affirmed. 

N o  error. 
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GORDON v. CHAIR Co. 

.T. (' GORDOX v. THORIASVII,I,E CH,iIR CODIPAXY. 

(Filed 24 January, 1931.) 

JLastw and Servant F +Evidence held sufficient to support finding that 
arrirlent arose out of and in course of employment. 

Evidence that claimant was not sure that the mill in which he was em- 
1)lo)ed would be operated on the day in question and that he rode to 
norli with another employee, requesting his son to follow in his car to ride 
liinl home in case the mill was not operated, and that upon getting to 
work and ascaert:iining that the mill would be operated, he put up his 
1u11cli in the room where he worked and went to a platform a t  the front 
of the mill to tell his son not to wait for him, and that he there slipped 
on ice and fell to his injury 1s herd sufiicient to support the finding of 
t l~e  Industrial Commission that the injury resulted from an accident 
arising out of and in the course of his employment. 

,IPPEAL by defendant from Sink, J., at  2 November Term, 1933, of 
DAYIDSON. Affirmed. 

This action n a s  brought under the Workmen's Compensation ,\ct. 

The plaintiff did not work on Fr iday arid Saturday before the date 
of his accident 011 Monday because of a big sno~v. On Nonday morning, 
19  December, 1933, he rode to work with a fellowemployee, telling his 
w n  to come along behind wlien the chains had been put on their auto- 
~riobilr, so that  if the plant did not run  lie, the plaintiff. could ha re  a 
ride bark home. 

T l ~ c  plaintiff reached the plant, inquired if the plarit would run that 
day, and welit down to the basement where he worked. H e  put his lunch 
up. and started on his wag to the outside platform a t  the front of the 
1)limt to tell his son that  the plant would run. There were two doors, 
cme within the plant through which he went just as the five-minute to 
smen whistle blew. H e  crossed another room and went through a door 
and stepped to an outside platform at the front of the plant, his feet 
slipped on ice and he fell and slid some distance and down some steps. 
I l e  was picked up, partly conscious, and taken back into the mill. 

Tlie plaintiff testified i t  was his purpose to go tell his son not to wait 
for him, that  he was going to  work that  day. The  son however had 
inquired from other workers arid had learned that  the mill would run, 
so (lid not wait to get the message from his father. 

Cpon all the evidence ill this case, the commissioner makes the 
following : 
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1. That  the parties to this proceeding haye accepted the prorisions 
of the North Carolina TVorkmcn's Compensation , le t ;  thai the clefel~tlnnt 
employer is a self-insurer. 

2. That  the plaintiff sustained an in jury  by accident arising out of 
and in the course of his employment on 18 December, 1 0 3 ;  that the. 
plaintiff is  still totally disabled. 

3. That  the arcrage we~lrly wage was $3.58. 

The  attending physicG~n in this casc tcstified that in his opinion t h  
plaintiff had 407, general partial disability, and usctl as a basis for his 
opinion tlic S - R a y  picture xliich showed slight cur~ntnrcl  of the ~ p i n c ,  
which in  his opinio~l Tvas due to the dislocation of 4 rib. Hon-eyer. the 
comnlissioner takes judicial notice of the fact thnt thc plaintiff is a 
pronouncecl hunchbaclr. Therefore, the l ic: lr i~~g comnl iss ic~i~r  is 1101~1i11g 
in abeyancr a decision on the question of perillanent disjbility, and is 
going to order the plaintiff to report to Dr. 0. L. Xil ler  at Charlotte, 
for further examination and such treatnlellt a \  the doctor may direct. 

r , 
l h e  defendant contentled that  the plaintiff was going to this platfor111 

or the street to smoke, ~ ih ic l1  was purely personal. I n  tither casc. 1i(. 

was on tlie premises ready for ~vork, and is c~ititlctl to compensation. 

Thc commissioner nxards the plaintiff con1l)clisation at tlie ratc of 
$7.00 per week for tlie period of total disability. 

The defendant will arrange for tlie exnnlinntion of tl e 1)laintiff at 
the Iimlds of Dr.  0. L. Xiller, and  pro^-itle tlw necessary trnusportntioil. 

The defendant will pay the costs of tliis hcaring, ~vhicli shall include 
a witness fee of $10.00 to Dr .  R. G. Sniitli, and mileage at the rntc of 
S cents per mile. 

The plaintiff's attorney is allowed a fee of $35.00, to be tlecluctctl from 
accrued conlpensation and paid direct. 

r 7 I .  ,I. W r ~ s o s ,  Cio , t l  m i s s i o ~ ~ c r .  

- in appeal was taken by tlie defentlant self-insurer to ilie full Com- 
mission. The judgment of the full Commission is as follon s : 

This is  an  appeal on the part  of the defendant, n self-insurer: from 
a n  award issued by the Industrial  Commission at  the request of the 
trial commissioner, Mr. Wilson. The defendant takes the position that 
the accident in this case did not arise out of and in the course of the 
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employnicnt. l ay ing  part icular  s t r c s  upon the fact  t h a t  i t  did not a r i w  
out of t h e  employmclit. T h e  fu l l  ('ommission helime.; tha t  the anar t l  
of the  t r i a l  cornmissiol~er slioliltl not 11c tlisturbed. W e  firld 11o crror  of 
l aw in the application of tlle facts  to tlir  la\\- by t h ~  t r i a l  corrsniissioncr 
i n  this  case. T h e  jud,ment of t l ~ c  t r i a l  commiscioncr is t l ~ t r ~ f o r c  
;~ff i r~net l  i n  al l  respects. T h e  appeal  is diw~issct l .  

A H  appeal  n a s  tnkcn by the  tlcfcntlalit cc l f - i i l s~rc r  to thc~ Su1111.iol. 
Court  :md the  jildgment is as  follon s : 

T h i s  caucc comi~sg  on to 11e I I P R ~ I I  1 1 ~ f o r ~ '  t l i ~  ~ i ~ ~ i l e r s ~ g n ( d  judgi', 11y 
(-onsent. and  being heard. and  tlic court h c i ~ ~ g  of tlic opinion that  tlic, 
award of tlic ful l  C o ~ n n ~ i s ~ i o ~ l  i~ j u s t i f i d  :uid propc~r f r o m  all t111. t , ~  i- 
tlence ; 

S o n ,  tlicrcfore, i t  is ordered, ailjudgetl ant1 d ~ c r e r d  tha t  tllc anar t l  of 
the X o r t h  C a r o l i l ~ a  Indus t r ia l  C o m m i s ~ i o n  antl t 1 1 ~  filit l~ug< of f:lc.t. l i t *  

and  the samc a r e  lirrehy affrmetl antl :rppro\cd. 
T h e  tlcfentlnnt self- inwrcr  escrptctl a ~ i t l  assigned as  errors  : 
1. T h e  cl<~fclidalit a i s ig~rs  a >  c r ror  tlir jutlgiiic~nt of his  IIolior,  t l ~ c .  

luilgca of Superior  ('ourt, fo r  tha t ,  tlic saitl l n t l g ~ i ~ c ~ l t  :rffirnis tho 11oltlilw 
of t h c  S o r t l i  Carolilia Tnclustrinl ('ommission. 

2. Tlic iclc~fcndarit assigns a s  r3rror tlie fa i lu rc  of his  Honor .  tlic~ jlitlgc. 
of t l ~ c  Supr r io r  Court.  to  rcwrsc. thc. a n a r t l  of t h c  S o r t l i  C a r o l l l ~ : ~  1 1 1  

t l u ~ t r i a l  ('oliii~iis>ioii a11d r~riia1111 tlii. actioll to  the said I ~ ~ d u s t r i : ~ l  ('(1111- 
mlssion. directing t l m n  to enter all an-art1 d e n y ~ i g  c.onipmwtioli to tl~c 
l~lairitiff.  

('IARICSOS, J. T h i s  is  ail :~ctioll brollght by plaintiff :lp:lilift the do- 
f c w d a ~ ~ t  stllf-insurer under  the  A-ortli Caroli11:r Worknien's C ' o l n p e n ~ -  
tion L\ct. Puhl ic  L a m  of N o r t h  ('arolina, 1929, chap. 120. I ' ln i~~t i f f  
contends tha t  ~ n l d e r  section 2 ( f )  of said act, lie sustailied i n j u r y  ''11: 

accid(,~it arising out of and ill tlic r o u r w  of the  cmplogmcnt." X. ('. 

Code of 1931 (Alichie),  SOSl(i) ( f ) .  T h i s  Tvas denied by tlefenda~it.  
'l'lie t r i a l  eonin~issioi~c~r f o u ~ i d  "that the  plaintiff sustaiued a n  i n j u r y  b? 
accident arisillg out of autl i n  rlic course of his  cmployme~it  oil 19 De- 
ccniber, 1932." On appeal  b~ defeiitlant f r o m  the  t r i a l  cornmis~ioncr  
lliq d ~ c i s i o n  v a s  affirrnetl 1, the fu l l  Commiqsioil. 0 1 1  appeal  to  flltl 
Superior  Court,  t h e  judgment of tlie fu l l  Commission w;is s~~s t : r in td ,  ill1 

appeal  was then taken to tlic Supreme Court .  Tire do not t l ~ i i ~ k  the P\- 

ceptions and assiglinlcnts of e r ror  made by defendant self-insurer can he, 
sustained. T h e  plaintiff n a s  a n  employee of tlic defendant, but n.af not 
c e r t n i ~ i  tlic plant  \vould r u u  on the J londay  ~ i i o ~ ~ l i n g  lie v e n t  to n o r k .  
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IIc lived some distance from the plant and rode to work with a fellow- 
cw~ployee. There had been a big snow and he had his son to come with 
his  automobile so that  lie could ride back home, if the plant would not 
run  that day. H e  welit to his place of work and found that  the plant 
would run  that day and put liis lunch up. This was about the time the 
fire-~ninutes to seren wliistle blew. H e  then went to the outside platform 
at tlie frout of the plant to  tell his son that  the plant would run  aud his 
feet slipped on ice and lie fell and Ivas injured. W e  think the  facts of 
this case come withi11 tlie dccisioli of Bellnrny 21. X f g .  Po.,  200 N. C., 
676. I11 that case, aftcr citing lrurnrrous authorities, a t  page 679, is the 
following : 

111 -IT. C. R. l?. C'o. I . .  %uc.ha~.,~j, 232 IT. S .  Rep., a t  p. 260, we find: 
",\gaiil, i t  is said that  because tlcccascd liad left his engine and mas going 
to his boarding-house, he was ellgaged upon a personal errand, and uot 
U ~ O I L  the carrier's business. .\ssuniii~g (what is not clear) that  thc 
cvidclice fair ly tended to i~idicate the boarding-house as liis destination, 
it r~cvertlieless also appears that  deceased was shortly to depart upon his . . 
ru11, llavlllg just prepared his engine for the purpose, a i d  that  he had 
iiot golie beyond the limits of the railroad yard when he was struck. 
There is iiotliing to indicate that  this brief risit to the l~oarding-house 
was at all out of the ordinary, or was incousistent with his duty to his 
cmplog'cr. I t  s e e m  to us, clear that  tlie inan was still 'on duty,' and 
cmploycd ill comnlcrce, ilotn-itlistaiiclil~g his temporary absence froni 
tlie locomotive engiiic." 

Tlw defendant's coiiteiltioli cannot be sustained. We think the plain- 
tiff mas "on duty." The case of I l i ~ u c e ~ s  a. I'ozcer Co., ante, 34. "The 
Phofographer cusc" is easily distii~guishablc. The judgment of the court 
helow is 

a\ffirmetl. 

Is  RE JAMES LESLIE ALBERTSON 

(Filed 24 January, 1934.) 

1. H a h s  Corpus l3 c- 

In liabcas C O V ~ I ~ Y  lwoceeilings for the custocly of a minor child either 
pnrty may appenl to the Supreme Court from final judgment. C. S., 2212. 

2. Divorce F a-Upon separation custody of children may be determined 
by habeas corpus, but after divorce procedure is by motion in  cause. 

Construing C'. S., 1664 a~icl 2241 together it is held that where husband 
and wife hare separated witliout being divorced the right to the custody 
of minor children may be tletcriuined by habeas corpus lroceedings, but 
\\.here the parties hare been divorced and the decree does not award the 
custody of the chilclren, the procedure to determine the right to their 
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custody is by motion in the cause, and habeas corpus will not lie, and 
where in habeas corpus proceedings a decrer for absolute divorce between 
the parties is introduced in the record without objection, but the court 
makes no finding as to whether the parties had been divorced, but awards 
the custody of the child to its mother, on appeal the case will be re- 
manded for a finding as to whether the parties had been divorced. 

3. Same--Agreement in deed of separation does not preclude court from 
awarding custody of child in divorce action. 

A deed of separation between husband and wife containing an ngree- 
ment for the custody of their minor child does not preclude the court. 
upon granting a decree for absolute divorce in :I suit brought subsequent 
to the deed of separation, from anarding the custody of the child in 
accordance with the statute. C .  S., 1664. 

~ P F A L  by respondent W. H. Alb~r t son  from SinX,, J . ,  at C'11:rinlrc~r~. 
24 June, 1933. From GUILFORD. Er ro r  aild remai~detl. 

Habeas  c o q n ~ s  to determine the custody of James Leslie A \ lbe r t so~~ ,  
ail infant, eight years of age. The mother of the infaut is Mrs. Gracc 
Albertson tllr petitioner a i d  the father is W. H. Albertson the re- 
y~ondent .  These parties were married to each other on 19 Julie, 1923, 
and their son was born on 6 Sol-ember, 1926. 111 September, 1029. t l i y  
separated and on 26 February, 1930, they executed an  agreement of 
separation which contains this paragraph : "The said wife shall ha\  c 
tlie sole alid exc1usi~-e custody, care a d  control of the child of th(. 
parties hereto, to wit, Leslie, age fire years, except that  the husband 
sllall have the privilege of seeing the said child a t  any time he dcsircs." 

There is erideiice that  thereafter the respondent instituted an :ictiol~ 
against the petitioner for absolute dirorce ill the municipal court of 
the city of High Point  and that at September Term, 1932, he was 
granted a decree dissolving the bonds of matrimony. The  court inadc 110 

order as to the custody of the child; but on 9 June,  1933, the respondellt 
took him froin the petitioner and placed him in the home of a family ill 
Raildolph County. 011 the next day the petitioner obtained a writ of 
lrabeas corpus  and at the hearing Judge Sink awarded the custody of 
the child to tlie mother, finding that  she is  a fit and proper person to 
I\ hom to commit his custody and coiltrol. The  respondellt appealed. 

2'. I T T .  L l l b e r f s o ~ z  and TTralse7- d C'asey for appel lant .  
T h o m a s  T u r n e r ,  J r . ,  for appellee.  

A ' I ~ a ~ r s ,  J. S o  question is made as to the right of appeal, the statute 
proriding that in all cases of habeas corpus  where a contest arises ill 
respect to the custody of minor children, either party may appeal to the 
Supreme Court from the final judgment. C. S., 2242 ; S t o X ~ s  7>. Cogdell ,  
153 S. C., 181. 
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I n  his answer to the petition for the writ the respondmt alleges that 
a f ter  the deed of separation was csccutcd he was granted a decree by 
u11ic.h tlie marriage relatiou between the petitioner and himself was 
tlissolved; and a t  the hearing he i~ltroduced without objection a writtell 
illstrument purporting to be a judgment of the municipal court of the 
city of H igh  Point  in tlie case of W. H. ,Ilbertson v. G. P. Albertsoii 
(liwolviiig tlie bonds of matrimony betwe11 these parties. I n  the prcsent 
case tlic judgment awarded the cu.;tody of the child to the mother, but 
.Judge Sink made no reference to the decree of divorce rind recited the 
fact that by agreement contained in the deed of separation the custody 
of the child had been committed to the petitioner. 

Tf the parents of James Leslie -Ilbertso~i have been granted all abso- 
lute divorce, tlir controversy in tlic casr before us is ~ i m i l a r  to that 
u1lic.h arose ill the casr of J 7 a f a l i e  I l l a X ~ ,  184 x. C., 278. There a 
lwtitioll for h a b e a s  corpus was filed by tlie inotlier of thl: child against 
IIubcrt a[. Blake, the child's father. The petitioner had previously been 
tlivorcctl from tlie respondelit in tlic Superior Court of 3Iecklenburg 
C o u l i t ~ ,  but the custodv of the chiltl had not beeu deiermined. The 
c30urt ilcarilig tlie writ of habeas  c o r p s  awarded the custody of the chiltl 
to tlic mother and tlie respo~ltlcnt appealed. This Court found error in 
thc order chiefly u p o ~ ~  provisions contaiiiecl in sections 1664 and 2241 
of the Consolitlatcd Statutes. I n  the former section i t  is i~rovided that 
a f t w  thc fili~ig of the complailit ill an action for divorcme, either from 
the. 11o11tls of matrimony or from bed and board, both before a i ~ d  after 
final jntlgment tliercin, it shall be lawful for the judge of the court in 
u l~ i r l l  such application is or ~ v a s  pe~lding to make such orders respecting 
tlic care, custody, tuition, and maintenance of minor children of the 
111arriage as may be proper, ant1 from time to time to modify or ~ a c a t e  
such orders; also that  the judge may commit the custocly and tui t iol~ 
of PIN-11 infant childrcn to tlie father o r  mother as may bl. thought best, 
or altcrliately to one of them for a liinited time and t h i ~ e a f t c r  to the 
othcr. 

Scctio~i 2241 has the followiiig provision : "Wheli a contest shall 
:~risc oil a writ of habcas  co~pus-b&eeu ally husband and wife, who 
artb living ill :I state of separatiol~. witliout being divorcwl, in respect 
to tllc custo* of their children, the court or judge, on tlic returil of 
bnch writ, may award tlie charge or custody of the child or children so 
1)rought before it either to the husband or to the wife, for such time, 
ulldw such regulations and restrictions, aud with such provisions anti 
tlirections as will, in the opiiiion of such court or judge, best promote 
the interest and welfare of the children." For  good cause the court 
or  judge may annul, vary, or modify the order. 

I n  tlie B1aX.e case this Court held that  the parents must be living 
in a state of separation, "without being divorced," before the court can 
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exercise power by proceedings i n  habeas corpus to determine the c n ~ t o d y  
of a child, and  tha t  as  t h e  parents  liatl becn dirorcecl and  freed f r o m  
the bonds of matrimoiig, rclicf shorlltl h a w  hw11 sought by motiou 111 

tlie original cause. Tl ie  intcrrclation of t l i ~  t n o  scctions (1664 :lilt1 

2241) is obxious. T h e  Lrgis lature intended tha t  i n  cases ill n11ic.h t l ~ ,  
parents  h a r e  becn dirorced tlie custody of chilclrcn i l~oul t l  h~ tlctcinli~lwl 
by t h e  court i n  nl i ich t h e  divorre \ \ a s  granted,  a n d  i f  t h e w  11:11 1 ~ . ( , 1 1  
n o  t l i ~ o r c c  and  the  hushand and  \ r i fe  a r e  l i ~ i i i g  in  a s tate  of scparnt io~i ,  
by proceedings i n  habcas c o q ~ u c .  

I n  the p e n d i ~ ~ g  case thc  respo~lclent offcl*ctl i n  c ~ i t l ~ n c c  a l ) l l l . l ~ l t c t l  
dccrec of d i rorce  between tlic l)etitioner a11t1 tlic rey~oi~clcl i t ,  1,ut tllc, 
record roritains nei ther  all adn i i s io i i  nor  a fintlil~g of fact  tha t  tllc1 nla1'- 
r iage relatioil has  bee11 diisolred. A l ~ i  i i~tcl l igent  d i ~ l ~ o s i t i o i l  of the' 
appeal  tlepclids upon tlw i l e t c r ~ n i i l n t i o ~ ~  of this cjur.tio11; if r l ~ t l  1)oiitl~ 
of n ~ a t r i m o n y  h a r e  been tlissol\etl the rclicf sought cannot 110 at ln~i i i -  
istered hy the  wri t  of h a b ~ e s  cv rpuc .  

Tlic  appellec suggcsts tha t  the  n ~ n n i c i ' ~ p l  cdourt of i l ~ c  city of l I igl l  
P o i n t  h a s  110 jurisdiction i n  actionr fo r  divorccl, hut jurisclirtion 1% 

claimed by T i r tuc  of tlie Public-Local L a n s  of 1927, c*l~ap. 699, a i ~ i e ~ ~ t l -  
ing  tlict I'uhlic-Local Laws of 1913, chap. 369, by n1iic.h the court n a. 
created autl organized. Tlie asscrtecl invnliditv of the dirorec doc,, i ~ o t  
a p p e a r  i n  thc  decree or the record and  ~c cainlot co~isicler tlie c.ollatcral 
question whether the act creat ing the  court trai~sgrcssctl ally c+o~l-titu- 
tiolial l imitations. 

T h e  agreeniei~t  ill tlie deetl that  t h e  p e t ~ t i o ~ ~ e r  ilio~lltl  1i:lro tlict c.;rrc. 
and  control of t h e  czhild c?ii~iot deprive tlic court of i ts  l,o\\c2r to a(1- 
judicate tlie custody. 19 C. J., 347, sec. 801; 30 C'. J . ,  1050, wc. S:iG. 

T h e  cause i s  remanded to the Supcrior  Court  f o r  a specific f i~r t l i~ lg  
on the  contested question n hetlier tllc marr iage rclnt ior~ bvtn  ( T ~ I L  thc, 
petitioner a n d  t h e  respondent h a s  bee11 tlissolretl. 

E r r o r  and  remanded. 

COUNTY O F  BUNCOMBE v. JOHX C. ARBOGAST ET AJ,. 

(E'iled 24 January. 1934.) 

Taxation H c-Held: motion to set aaide tax foreclosurc sale for irreg- 
ularities was correctly allowed under facts of this case. 

This appeal \ \as  from the allowance of a motion in tax-foreclosure suit 
to set aside the sale and racate the order of confirmation. I t  appeared 
that no service of summons was made on t l ~ e  registered mortgagee, that 
movnnt acquired title under the mortgage and that u w n  acquiring title he 



746 I N  T H E  S U P R E M E  COURT. [205 

nttcinpted to pay off all tases, but due to the inadvertence of the tas  collec- 
tor the tases for the year in question Irere not Inid, that no deed had been 
esecuted to the claimant under the tas-foreclosure sale and it not appear- 
ing that the price bid had been paid or tendered, that the bid was entered 
by n person acting as allcged agent for the purchaser, but that the alleged 
agent although appearins on the records as the purchaser, disclaims that 
he was the purchaser and refuses to transfer his bid to claimant and it 
nowhere agpearinq in the records that claimant was the purchaser, that 
the commissioner's reports failed to indicate the land covcred by the sale 
or that the reports vere crer filed in the clerk's office, and it appearing 
that the order of confirmation was entered before the espiination of twenty 
days from the alleged reports, and it further appearing t l ~ t  claimant was 
a corporation controlled by the son of the original owner and that he 
was attempting to get title to the property to the detrimcLnt of the mort- 
gagee and present owner. lield, the motion was correctlj allowed. 

, ~ P P E A L  by Auburn-Asheville Company, alleged purchaser a t  tax sale 
foreclosure, from A l l e y ,  J., at  April  Term, 1933, of BUKCOMBE. 

Motion in  tax sale foreclosure suit to set aside sale and 1 0  racate order 
of confirmation. 

The  essential facts are these : 
1. I n  1928, the property in question, situate on Courtland Avenue, 

city of Aslie~.ille, and worth approximately $20,000, was clmned (subject 
to  a deed of trust, later foreclosed) and listed for taxes by John  C. 
Arbogast and wife, I d a  M. Arbogast. 

2. Morant acquired title to the property in 1930, und2r the circum- 
stauces detailed in  the case of Arbogas t  v. C o r p .  Corn., 200 N .  C., 793, 
158 S. E., 559, to which reference may be had, if dcsirctd, without re- 
peating here. 

3. An  effort was made to  pay all back taxes a t  the time movant 
acquired the property, but those for 1928, amounting to $445.69, were 
not included, due to  inadvertence on the part  of the tax collector. 

4. This  suit to foreclosc thc 1925 tax sale certificate was instituted 
7 November, 1930. Sale was ordered, bid in by D. C. Lentz, agent, and 
confirmation entered 27 April, 1932. 

5. On  5 September, 1932, this confirmation was rescinded by the clerk 
on the ground that  the bid of D. C. Lentz, agent, was m a l e  by mistake, 
and a resale was ordered. I t  is the claim of Auburn-Ashe~il le Company 
that  said bid was made for it.  Ralph Arbogast, son of John  C. and I d a  
M. Arbogast, is  president and majority stockholder of said company. 

6 .  The  present motion in the cause mas filed 24 Octobcr, 1932, pend- 
ing the resale. I t  i s  based upon the following alleged irregularities in 
the proceeding : 

"(a)  That  the order of publication of summons against the defend- 
ants, John  C. Arbogast and wife, I d a  M. Arbogast, is not dated. 
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"(b) That  the notice of publication of summons in said proceeding. 
is dated 11 December, 1931, and is returnable 0 January ,  1032. 

"(c)  That  facts with rpspect to the bid on the property claiinctl by 
Gurney P. Hood, Commissioner of Banks, cn. rel., Central I3ank :111(1 

Trust  Company, as shown by the testinlony of I). C. Lentz, arc that  O I I  

tlie morning of the sale, the officers of A u b u r ~ ~ - , ~ s l ~ e ~ i l l c  ('oml)a~ly rc,- 
quested the said I). C. Leiitz to submit hitls on the property for tlir 
.;aid corporation, said Lentz advised that lie was going to attend tllr sdv  
on behalf of another client, Georgc P. Street, but ~vould rcntlcr : n r  
assistance he could to Auburn-ALsheville Company; that nhe11 Taylor 
Bledsoe, commissioner, cried off the property in controversy, t l ~ r  saitl 
Lentz instructed that same be bid off i n  the ]lame of . \ nhurn -~ \ s I~ t~~ i l l c  
Company; that through error commissioner Taylor Bledsoc sub~ilittetl 
tlie bid in the name of D .  C. Lentz, agent; that  afterwnrtlq, in ortlcr 
to correct the error, Kelly Hughes, couuty attorney, recluestet1 I). C'. 
Lentz, agent, to transfer his bid, but said Lentz decliued to do so be- 
cause he did not want his name to appear in connectioi~ wit11 ally 
property not bid off by George P. Street, and saitl bid wt s  never 
transferred, but still stands in the ilaine of 9. C. Lentz, agel~t.' 

" (d)  Tha t  the said Taylor Bledsoe, con~missioner, purported to filtl 
two reports of sale in saitl action, one specifying that  the lal~ils and 
premises n e r e  sold to D .  C. Lentz, agent, for the sum of $576.34, ant1 
olie showing that  the said lands and premises were sold to D. C'. Lelitz, 
agent, for $238.13, and that  upon said reports the order of coufirmation. 
which was afterwards set aside by the clerk, n-as signed bp hiin ai~tl  
that  neithrr of said reports of sale indicates the l n ~ ~ d s  and 1)rtm11st~~ 
intended to be covered thereby. 

"(e)  That  neither of tlie reports of sale, as made by saitl Taylor 
Blrdsoe, commissioner, slio~r. on their face that they mere ever filctl ill 
the office of the clerk of the Superior Court of Buncombe County a ~ ~ t l  
that  there is  no record in the office of the clerk of the Superior ('ourt 
showing that  saitl reports were ever actually filed. 

" ( f )  That  the two reports of sales filccl by Taylor Bledsoc, c.oi~iinii- 
sioner, as hercinbeforc found, are each dated 9 April, 1932, : I I I ( ~  the 
confirmation of sales signed by the clerk are each dated 27 April, 1032." 

Thc  motion was allowed. and tlic Aluburn-Ashe~il le Conipal~y al~penls. 

Bourne,  Parker, B e ~ n a ~ d  d? DlcBosc for L u b u r n - . I s h e r i l l ~  C ' o ~ n p o i ! ~ .  
Johnson,  Smathers  CC Roll ins  for I lood ,  Comnzissioner of l 3 a d x .  

STACY, C. J. This  case in all of its essential features is  controlled 
by the decision in Harrzeft  C o u n t y  c. Reardon,  203 S. C., 267, 16.5 
S. E., 701. Indeed, the judgment might well be affirmed on authority 
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of t l ~ e  I l a ~ n e f i  L 'ounf~ l  case, without more, but tlwre are othcr consider- 
: ~ t i o l ~ s  appearing on the  present record whicl~ tend to su1)port the jurlg- 
inrnt of racation : 

I. I n  the first place, it  should be obserred that  no deed lias bee11 
twcuted 1). tlie commissioner for said property, as was the case, P .  g . .  
in Orangcl C01112fy U. TT'ilson, 202 S. C., 424, 163 S. E., 113, and it 
does not appear that  tlie price bid at the sale has ever been paid or 
tendered by tlie alleged purchaser. 

1. The order of confirmation, dated 27 April, 1932, recites that D. C. 
Lentz, agent, became the last and highest bidder at said sale, and directs 
that deed be made to said purchaser, but D. C. Lent2 says he was 
not tlie purchaser and does not want the transaction to appear in his 
name as agent or otherwise. 

3. I t  nowhere appears on the records of the Superior Court that the 
Lluburn-Lisheville Company has been adjudged the purchaser at said 
sale. 

4. The comniissioner filed t n o  reports, but "neither of said reports 
of sale indicates tlie lands and premises iiitencled to be COT ered thereby." 
C. S., 8025. 

3. T h e  reports are dated 9 April, 1932, but do not s lorn that  they 
were eyer filed in the clerk's office. The  order -of confirmation was 
cntcred before the expiration of twenty days from the date of said 
allegwt reports. C. S., 763 and 3643; T h o m p s o n  c. Rospigliosi, 162 
X. C., 145, 77 S. E., 113; Perry  1.. Perry ,  179 S. C., 445, 102 S. E., 7 7 2 ;  
D ~ Z O I ~  c. Osborne, 204 X. C., 480; loc. cit., 487. 

6. The equities of the case are with the movant. H a r f ~ e t f  C o u n t y  v. 
Reardon, supra. A corporation controlled by the son oE the original 
owners of the land is undertaking to recorer a valuable piece of property 
by ineans of a tax  sale foreclosure, and thus cut off the rights of the 
mortgagee and the present owner. I t  is not infrequently the case, that  
in such an  enterprise, due to haste or anxiety perhaps, s o ~ e  vital matter 
is  overlooked, which frustrates the purpose and gives the race not to 
tlie swift but to  the deserving, demonstrating again that  ~ q u i t y  pursues 
the right, abhors the wroilg, and enjoiiis upon all persons "to live 
honestly, to harm nobody, to render to every man his due." Just inian.  

We are not unmindful of the fact that  this is a tax srle foreclosure 
suit under C. S., 8037, as amended, a statute intended to facilitate the 
collection of taxes and to assure purchasers at tax sales that  thers is 
such a thiug as "a good tax deed." Price v. Slagle, 189 N .  C., 757, 128 
S. E., 161 ;  Logan 2;. Grif f i th ,  ante, 580; Street v. Hildebrc'nd, ante, 208, 
171 S. E., 58;  Guy v. Harmon,  204 N .  C., 226, 167 S. E,, 796; Street  v. 
McCnbe, 203 N .  C., 80, 164 S. E., 329; Orange County  a. Vilson, szbpra. 
Kor  have we overlooked the right of the owner to redeem, either under 
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C'. S., SO38, or  by motion i n  t h e  cause for  irregularities i n  the  foreclosure 
proceeding. H a m e f t  C o u n t y  I > .  Reardon,  supra. 

T h e  juriscliction of t h e  court to  deal with the  mat te r  a t  term is  llot 
questiolied. C. S., 6 3 7 ;  I n  re Hrozrn, 185  N .  C., 398, 117 S. E., 291;  
S n ~ i f l t  z'. Gzirlge~,  133 hT. C., 627, 45 S. E., 955. 

,lffirmetl. 

CITY O F  ASHETILLE v. JOHN C. AREOGAST ET AL. 

(Filed 24 January, 1934.) 

( F o r  digest we  I3uncombe Cou?ztlj v. Arbogast, ante, 745.) 

,\PPEAL by Auhurn-Asherille Company, alleged purchaser  a t  tax-sale 
foreclosure, f r o m  Alley, J., a t  J u n e  Term, 1933, of BUNCOMBE. 

;\lotion i n  tax-sale foreclosure suit to  set aside sale arid t o  T acate ordcr 
of confirmation. 

Motion allonetl. Appeal by alleged l~urchaser .  

l l o u r n c .  lJurkcr ,  Bernard iC DuBose for* Auburn-Llshevi l le  Company .  
I l e n t c l ,  b'huforcl LC. Ilartshorrz for C'onsolidated Realty  Corporation. 
. / o l ~ n . t u ~ ~ .  i S m a f h e m  d XoJZins for Hood ,  C'ornmissione~. of Banks.  

I'LR C't RIAM. T h e  case is controlled by  the decision i n  Buncornbe 
C 'oun fy  c. Arbogast ,  a n f c ,  7-45. 

Alffirn~cd. 

STATE v. ISAIAH HAM. 

(Filed 24 January, 1934.) 

Criminal Law L c-Exclusion of test,imony of declaration offered to im- 
peach dying declaration held not prejudicial on record of this case. 

Where a d ~ i n g  declaration of deceased meets all requirements of 
competency in that i t  was made when declarant was in actual danger of 
death and had full apprehension of that danger, and was made shortly 
prior to actual death of declarant, the exclusion of testimony offered for 
the purpose of impeaching the dying declaration, that  declarant stated 
to the first person to reach her after she was shot, in response to his 
question as  to n h a t  was the matter, that she was drunk, is held not 
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prejudicial error where it appears that the excluded declaration was 
made an hour or so before the admitted dying declaration, and that the 
witness was allowecl to testify that he smelled whiskey on declarant's 
breath. 

APPEAL by defendant from Barwhill, J. ,  and a jury, r ~ t  .\pril Spclcial 
Term, 1933, of DURHAM. N O  error. 

The defendant Ham and one Susie Burthav were tried on an iritlict- 
ment charging them with first degree murder of one Maggie Lewis 011 

Thanksgiving night, 24 Norember, 1932. The jury returned a verdict 
of not guilty as to Susie Burthay and a rerdict of guilty of rnurdcr 
in the second degree as to the defendant, Isaiah Ham. From the judg- 
ment of the court below he appealed to the Supreme Court. 

Dr.  H. R. Sinnett testified for the State, in par t :  
"I live at  the Lincoln Hospital, and have been there since July last, 

as an interne. I saw Maggie Lewis on night she died. I was on duty 
that night. I t  was around nine-thirty when she was admitted and taken 
to operating room. I examined her. She was in a weakened condition, 
her pulse lost, blood pressure low. There were two external ~vounds 
on her left side. I didn't examine her internally; she was so weak. 
She was conscious of her condition. She said, "Do something for me, 
I'm dying." She died later on. She knew she was dying, that she was 
in imminent danger. She said she knew she was at the Lincoln Hospital. 
She said Isaiah Ham shot her near the bridge. Mr. King and Mr. 
Thompson were present. I was present when Dr. Cordict: examined her. 
She died from a bullet wound." 

Helen King testified for the State. 
"I am night supervis'or at  Lincoln Hospital. I was there on Thanks- 

giving night. I admitted Maggie Lewis and asked her questions while 
she was being esamined by doctors, I wanted to get record for hospital. 
She told me her name and that she l i ~ e d  on Cobb Street. She said she 
was shot, 1 rang emergency bell for doctor and he came into room. She 
said, 'Do something, I'm dying.' She said, 'Isaiah Ham shot me.' Shc 
made some statement in front of Dr. Sinnett. She died around eleven- 
thirty p.m." 

H.  E. King testified for State: 
"I was o u t  that way and came across the ambulance. I saw Naggie 

Lewis ill ambulance. I asked the driver to wait a minute. They opened 
the door and I asked her who shot her. She answered, 'Isaiah Ham.' 
I saw her an hour or two later at  hospital. I n  presence of Dr. Sinnett 
and the nurse, she was asked question as to who shot her. She said, 
'Isaiah Ham.' She said she lived at 204 Cobb Street. She did not relate 
any details as to how she was shot." 

There was other testimony to the same effect as the testimony of 
the above witnesses. 
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Tlie evidence for defendaut: 
Isaiah Ham,  Mary Canaday, Jake  Brown, John Hines, and Willie 

Lane testified concerning the whereabouts of the defendant, Ham, on 
t l ~ c  night of the murder, thereby furnishing an  alibi, and nothing as to 
the dying declaration. 

Cairo Johnson, testified, in pa r t :  
"I was at Johnson Farrington's on Pine Street Road. I t  is about fifty 

feet from the bridge. I went to house about six-thirty. Johnson Farriug- 
ton lived in secolid house from bridge. I was in that  one. I was there 
practically all evening, going to and from the place. Farrington was 
going to give party. I stepped inside door and met Maggie Lewis talking 
to Johnson Farrington. I said, 'Hello, Maggie.' I went to rear of 
house and then came back to front. Maggie Lewis left alone and went 
down road by herself. That  was about a quarter to eight. About ten or 
fifteen nlinutes, or probably twenty-five minutes, I heard a couple of 
shots. We  sat in house a few minutes after shot. Fletcher Norwood 
heard groans. Fletcher Norwood, his wife and I went down in car and 
threw lights on her. 

Q. What, if anything, did she say to you? A. I asked her what her 
trouble was and she said, 'I'm drunk.' " 

To this, the State objected, and upon the court sustaining the  objec- 
tion, the defendant, Ham, excepted. The State moved to strike out the 
answer, and it was allowed. The defendant, Ham, excepted. The court 
instructed the jury to disregard the answer, that which the deceased 
said to the witness. 

Tliis is the only exception and assignment of error made by defendaut, 
Hani. Johiison further testified: "She was gone about fifteen minutes 
before shots. I t  was about ten or fifteen after we heard shots before we 
\vent out to see r h a t  i t  was all about. I t  was around ten minutes before 
ambulance canic. When she left house, she was walking at  a slow gait. 
She  didn't say anything about her condition at  that time. I got very 
close to Maggie and could smell whiskey when I first met her, but not 
down on the bridge. When I went down, I picked her up  and carried 
her up oil the road a little piece and she exclaimed, 'I'm wounded.' I 
lay her back down and told Fletcher Korwood to go get the ambulance. 
I smelled whiskey on her breath when I moved her." 

Atto~ney-General Brummitt and Assistant Attorneys-General Seawell 
and Bruton for the State. 

I'. Spmill Thornton for defendant. 

C L A R I ~ O K ,  J. Defendant's only exception and assignment of error is 
to the action of the court below in  excluding certain evidence of a witness 
by the name of Cairo Johnson who was the first witness to reach the 



752 I N  T H E  SUPREME COURT. [SO5 

deceased after she was shot, which evidence relates to a statement made 
by the deceased, "I am drunk." 

I n  S. v. Jlills, 91 N. C., 581-594. Speaking to the snbject of tlging 
declarations is the following : 

"The rule for the admission of such testimoliy is thus laid down ill 
Taylor on Evidence, 645: (1) 'At the time they were mad:, the declarant 
should have been in actual danger of death. (2)  That he should have 
a full apprehension of his danger; and (3) That death should have 
ensued.' From the time the deceased was shot, up to thcb time he made 
the declaration as testified to by the witness Ousby, he was heard re- 
peatedly to say, (I am bound to die.' He  told the witness Parker that 
he was shot in the side and back, and was bleeding i n t e r d l y ,  and 'mas 
bound to die.'" S. v. Wallace, 203 N. C., 284. 

The testimony of Dr.  Sinnett and others was competent and in fact 
the defendant does not make any objection to this evid?nce. The sole 
exception and assignment of error was the exclusion of the testimony 
of Cairo Johnson. Q. What, if anything, did she say to you? A. I asked 
her what her trouble was and she said, "I'm drunk." 

This conversation took place about 5 :30 o'clock from the testimony 
of Johnson. From the testimony of Dr. Sinnett it was ahout 9 :30 when 
she stated to him, '(Do something for me, I am dying" :1nd stated that 
"Isaiah Ham shot her near the bridge." This evidence of Johnson was 
for the purpose of impeaching the dying decalaration of Maggie Lewis. 
This testimony, which was objected to, was some hour o *  so before the 
dying declarations of Maggie Lewis. The court below admitted the 
testimony of Johnson to the effect, "I got very close to lllaggie and 
could smell whiskey when I first met her, but not down at the bridge," 
further, "I smelled whiskey on her breath. when I mo~.ecl her." The 
testimony excluded was a conclusion of Maggie Lewis. The fact that 
the witness smelled whiskey on her breath was admitted by the court 
below to impeach Maggie Lewis' dying declaration. The exclusion of 
Maggie Lewis' conclusion that "I an1 drunk," we do not th nk prejudicial 
or reversible error. 8. 21. Layton,  204 N. C., 704. Maggil: Lewis' dying 
declaration in every detail was clear: First, she said she was shot. This 
was true. Second, "Do something for me, I am dying." This was true. 
Third, "she said she lived at  204 Cobb Street." This wacg not disputed. 
Fourth, '(she knew she was at  the Lincoln Hospital." Eifth, she said, 
"Isaiah Ham shot her near bridge," the jury so found. On the entire 
record, we find 

No error. 
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SEMENAR MIT,LER v. \Y. S. MILLER.  

(Filed 24 January, 1034.) 

Divorce D a: Venue A d-Wife may sue for alimony without divorce in 
county of her residence. 

A wife who has been forced by her llurband to leave his home a t  i~iglit 
n11d take refige e lse~here  may acquirv n separate domicile, and may sue 
him for alimony without divorce in the county of her residence, and tllc 
husband is not entitled to removal to thc county of his residencc~ as  :I 

matter of right. C. S., 469, 1657, 1GGi. 

STACY, C. J., COIICII~S in result. 

, ~ P P E A L  by defendant from Sin];, J.,  at August-September Terni, 1!)3:!, 
of GUILFORD. 

The plaintiff brought suit in the municipal court of the city of High 
Point  in Guilford County, under C. S., 1667, for alimony without 
divorce. The  defendant moved for removal of the cause to T'n~ltc. 

County for the alleged reason that both parties reside therc. Evitlcncc~ 
was offerd by each party and the clerk of the municipal court tlc~iietl tl1c2 
motioli. 011 appeal the judge of the municipal court found as a fact that 
the plai~itiff is n resident of High Point  in Guilford County mid clc.ilictl 
thc niotioii for removal. An appeal was then taken to the Superior C'onrt 
and Judge Sink affirmed the judgment. Whether his  ruling is t 8 0 1 w c . r  

is the only question in the record. The defendant excepted nnd aplmlctl. 

Crarland B. Daniel for appella?zf. 
1T'alser d? Case?! for  appeller. 

A ~ a a r s ,  J. I t  is alleged in thc conlplaint that  the t lefmdni~t forcetl 
the plaintiff to leare his home a t  night and that  she was compclletl 
to take refuge in the home of a neighbor. Under these circunista~ircs 
she could acquire a separate domicile. Recfor  v. R e c t o r ,  156 S. C., 61 5 ;  
8. v. Beam, 181 N. C., 597. 

The venue of an  action is a matter of statutory regulation. C. S., 463, 
c f  seq. -1mong these statutes section 469 is the only one mhicli has direct 
bearing on the motion. I t  provides that  "in all other cases" the actioli 
must be tried in the county in which the plaintiffs or the defendants, or 
any of them reside; and in section 1657 it is said that  in all actions for 
divorce the summons shall be returnable to the court of the county ill 
rvhich either the plaintiff or the defendant resides. I n  a proceeding for 
alimony without divorce (C. S., 1667) "the wife may institute an action 
in the Superior Court of the county in which the cause of action arose" ; 
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but in Rec tor  v. Rec tor ,  supra ,  the Court held that  tlie word "inay" is 
permissire and not mandatory. Sustaining a n  actioii brought by the 
wifc in a county other than that  of the husband's residence the Court 
said : "Tlie Legislature cannot reasonably be supposed to intend that  a 
wife who is  forced to go elsen-here than her  husband's doinicile to  obtain 
food and shelter must bring an  action in the county where her husband 
rcsidcs, and which she was forced to leaw, and which he could change 
nt will. She  had a right, even under the agreement, to live where she 
tlcsirctl. Tlie defendant was to furnish subsistence and support t o  his 
wife wherever she lired, rvhicll in this case was Bunconike County. Her  
menus are  limited, and the cause of action actually arow in Buncombe, 
for it is tlie duty of a debtor to make payment a t  the home of the 
creditor, and on failure to do so, the cause of action arose there." 
Judgment 

Affirmed. 

STACY, C. J., concurs on the ground that  the n~unic ipal  court of the 
cdity of High Point, unless i t  be a court of general jurisdiction, has no 
authority to remove a cause to the Superior Court of a] y county other 
tlinn Guilford. Chap. 699, Public-Local Laws, 1937; 27 R. C. I,., 7 i 9 ;  
Lclcel lyn v. L e z o e l l p ,  203 N .  C., 575. 

Speaking to the right of a municipal court to grant  a chauge of venue 
i11 tlie absence of statutory authority, i t  was said in E ' m n k e n  u. S f a f t ,  
190 Wis., 424, 209 X. W., 766: "Proceedings for c h a i l p ~  of yenue are 
statutory in their origin, and, where 110 statutory 11rovisioli exists 
~ l u t h o r i z i ~ ~ g  a change, the riglit thereto is nonexistent." 

T o  like efl'ect is the language of the Court 111  1.e X c P a r l a n d ,  283 310. 
-\PP., 836, 12 S .  W., (2d),  523 : "The question is whether a change of 
\ m u e  may be taken from the juvenile court, which is a rlirision of the 
circuit court, i11 a proceeding for the adoption of n n ~ i n o r  child, pendiilg 
before such juvenile court. I t  is  fundanleiital that  the right to a change 
of venue does not exist in this state except by s t a t u t ~ r y  enactment. 
I I c a f h e r  v. P n l m y r a ,  311 Mo., 32, 276 S. W., 572, loc. cif., 875." 

Similar lioldings inay be found in H a l e  v. B a r k e r ,  70 Utah. 284, 230 
Pnc., 928, and T u c k e r  v. S t a t e ,  35 Wyo., 430, 251 Pac., 460. 

I t  is  conceded that  a court of general jurisdiction, such as our Su- 
p r i o r  Courts, may have inherent power, even ill the abs2nce of express 
statutory authority, to order a change of x n u e .  C r o c X w  I ! .  J u s f t c s s ,  
308 Mass., 162, 21 Ann. Cas., 1061, and note; 27 R. C. I,., 510. And it 
may be contended that  the municipal court of the city of High Point  
lins such jurisdiction. Sec. 5, subsection ( m ) ,  chap. 699, Public-Local 
L a w ,  1927, provides : 
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"That  the  rules of practice as  prescribed by  law i n  the Superior  Court  
fo r  the  t r i a l  of a l l  causes shall app ly  to tlle H i g h  P o i n t  municipal  cour t :  
. . . t h a t  wherever t h e  s tatute  p r o ~ i t l e s  f o r  a th ing  to be done or n 
th ing  m a y  be done in coln~ect ion with thc  t r i a l  of a n  action i n  said court 
by t h e  clerk of t h e  Superior  Cour t  o r  by the judge of the Super ior  Cour t  
o r  by either, the  same th ing  shall be pc~formct l  by t h e  clerk of t h e  H i g h  
P o i n t  municipal  court o r  by the  judgc of the  H i g h  P o i n t  municipal  
court,  t h e  clerk of said court,  h o n e ~ e r .  l i av i i~g  110 more powers and  
authori t ies  with respect thewto  t h a n  tha t  as  now given to clerks of tliv 
Superior  Court." 

Change  of venue m a y  be ordered by the  Superior  Courts  i n  c e r t a i ~ i  
cases a s  provided by  C. S., 469-470. All  motions t o  remore  :IS a mat tc r  
of r igh t  a r e  now made  before the  clerk. C. S., 9 1 3 ( a ) .  

B u t  without  regard to  t h e  pov-er of the court  to  ordcr  n change of 
venue, whether  t h e  plaintiff is  i n  the  proper court,  while not now before 
us, m a y  arise hereafter.  C. S., 1667;  IIendriz 2'. R. R., 202 N. C., 279, 
163 S. E., 752. 

MARY W. KISTLER, TKCSTEE, ET AL., v. WILMIKGTON DEVEJ,OPXEYI 
COMPAxT ET AL. 

(Filed 24 January, 1934.) 

1. Mortgages C d-Mortgagee is not  ordinarily entitled t o  rents  and  
profits unt i l  entry o r  institution of sui t  t o  foreclose. 

Ordinarily the mortgagee is not entitled to rents from the mortg:~getl 
premises until entry is made or suit lor  foreclosure is begun, although 
as  betneen the mortgagor and mortgawe equity may make the m 6 r t l . a ~  
a charge upon the rents and profit\ \\11?11 the mortsagor is i 1 1 ~ 1 \ e n t  
: ~ n d  tlie security is inadequate 

2. Same--Petition of mortgagee to bc allowed t o  collect rents  a n d  profits 
held properly denied in this  case. 

Where a receiver has been a p ~ i n t e d  to take lmssession of a11 property 
and assets of an insolvent corporation, manage same and collect all rents 
and profits and preserve the assets for the benefit of creditors, and is 
qiven po\.c-er to allow in his discretion tlie liolclers of mortgages against 
the property of the corporation to collect rents and profits from the 
specific land covered by their mortgages to the extent of delinquent in- 
terest, a ~ t i t i o n  filed in tlie Superior Court by one of the mortgagors to 
segregate rents and ~ r o f i t s  from the land covered by his mortgage for 
his benefit is properly denied where i t  appears that the mortgagee had 
failed to institute foreclosure proceedinqs although the mortgage debt 
was past due and it does not appear that he had requested leare of thc~ 
receiver to make such collections ant1 had been refused. 
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3. JIortgages H b - Equity may forbid foreclosure c~f mortgages on 
property of insolvent placed in receiver's hands for preservation of 
rquities. 

Wliere in a judgment appointiiiq a ieceirer for an iusolrent corpora- 
tion the facts found suppnrt the conclusion of the court that the corpnrn- 
tion could not protect the property and pay claims of unsecured creditors. 
and that for tlie benefit of all parties it was necessary to protect assets 
and preserve equities and to prevent interference with the property by 
foreclosure, etc., the court's order prohibiting foreclosur? suits escept by 
lcare of court will not be disturbed, it appearinq tlint the order war 
go~erncd by a sound and judicial discretion. 

,\ITEAL by Wain Estates, Iiicorporated, from SfacL, J . ,  at May Term, 
19.73, of G~ILFORD. 3ffirmed. 

'I'lic Ti lmington Development Company, a corporation, issued certain 
sliares of preferred stock, tlic payment of which to the holders thereof 
or the redemption of stock a t  par  was on 1 January,  1327, guaranteed 
1,- five persons who are, or nhose representatives are, parties defendant. 
I n  January ,  1933, the plaintiffs brought suit against lliese and other 
tlcfrndants, including the Wilmington Derelopment Con1 )any, to recover 
tlic sums due the respective holders of tlie prcferretl stclck, to set asidc 
cdctrtni~~ trnnsfers of property alleged to liave been made frandulrwtly, 
a11d to appoint receivers for certain of the defendants. 

011 2 February, 1933, R. W. Harrison and T .  D. Clupuy ve re  ap- 
pointed permanent receivers of the Wilmington Develol~nwnt Company 
: n d  wcre directed t o  possess and control all its propert;;, assets, books. 
papers, and records. T .  D. Dupuy was made permnneiit receiver of tlic 
assets of J. W. Brawley, one of the defendants. Tlic receivers werc 
tlirectcd nitllin five months to file an  itemized statement of the property 
:~ntl tlie encurnbranees on it. A11 persons, firms, and corporations were 
c>l~joined from interfering with the property and assets 111 the llands of 
the receivers, and from bringiiig any actioii against the receivers am1 
from foreclosing any mortgage or deed of trust oil property held by the 
iweivers, without leave of court first obtained. T h e  receivers were 
:rutliorized to continue the business of Branley  and of tlie Wilmington 
De~~elopii~eii t  Company, if for the best interest of cred tors, to collect 
rci~ts,  to pay for repairs, to settle unpaid tnxcs and plemiums on in- 
surairce policies, etc., and in  their discretion after an  iiivestigation in  
(sac11 case to permit any person holding a mortgage or deed of trust 
on ally real property to collect the rents from such property to the extent 
of the overdue interest on such mortgage or (Iced of trust and apply the 
rnlne on such overdue interest. 

On 1 November, 1939, the Wilmington Deve1ol)ment Compa~ly  cse- 
vutrd three promissory notes aggregating $33,160, payable 1 3Tovember, 
1030, and secured their payment by a deed of trust  to David J. White, 
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trustee, on property in the city of Wilmington. One of these notes in 
the amount of $17,160 was held by the H a m  Estates, Incorporated. On 
the same property there was a prior deed of trust to the Massachusetts 
Xu tua l  Life Insurance Company securing $55,000. The property was 
leased to Sears-Roebuck Company for a monthly rental of $800. 

The H a m  Estates, Incorporated, filed a petition in tlic cause on 14  
February, 1933, alleging that i t  held the note for $17,600 referred to 
nl~ovc and prayed the court to direct the receivers to segregate the in- 
collie and rents of the property described in the deed of trust dated 
1 November, 1929, and after the payment of expenses and prior charges 
on the property to apply the remainder pro rata to the payment of the 
intcrest and principal of the note held by the petitioner. The  petition 
X:IS denied a d  the petitioner excepted and appealed. 

Ifcrbert S. Falli for appel2anf. 
IZ. C.  Kell!/ and  Sapp & Sapp for appellees. 

. \DAMS,  J .  The H a m  Estates, Incorporatcd, holds one of three notes 
esecutcd am1 delivered on the first day  of November, 1929, to Dar-id J .  
White, trustee, by the Wilmington Development Company and secured 
hg :I deed of trust on real property situated in the city of Wilmington. 
0 1 1  2 February, 1933, this company nent into the hands of receivers 
duly nppoilited hy the Superior Court and on 14 February, 1933, thr  
Ha111 Estates, Incorporated, filed i ts  petition for the segregation of the 
nicornrx and rents of the property described in the deed of trust. 

I n  the absence of a stipulation to the contrary a mortgagor of real 
1)roperty nho  is permitted to  retain possession is entitled to the rents 
ant1 profits. Cretlle v. ilyers; 126 N. C., 11. ,Is between the mortgagor 
:nit1 the mortgagee equity nlalres the mortgage a charge upon the rents 
: L U ~  profits nhen  the mortgagor is  i ~ i s o l ~ e n t  and the security is in- 
atlequate (Cur , .  7%. Oail, 111 K. C., 28.2). but the prevailing rule is that 
n mortgagee is not cntitled to rents until entry is made or a suit for 
foreclosure is begun. Killebreu! v. Hines, 10-1 N. C., 182; Parker Co. c.  
I ianl , ,  204 S. C., 431". In the latter case it was held that  the mort- 
gagee's right to collect the rents and income of mortgaged property 
arises o111y after the mortgagee or trustee has taken possession eithcr by 
coil~cnt or by an  order or decree of the court. There a receirer had bcen 
appointed in an  action for the foreclosure of the mortgage and as  the 
amount realized from a sale of the property was not sufficient to pay the 
mortgage debt the rents were properly applied in payment of the 
deficiency. 

I n  the present case the facts are entirely different. The  petitiolier had 
the right to institute an action on 1 November, 1930, for the foreclosure 
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of the deed of trust by which i ts  note mas secured but i t  has never 
made entry or brought suit for this purpose and therefore is not c~~t i t le t l  
as a legal right to the segregation of the rents. Furthwmorc,  it is rx- 
pressly provided in the  order of the court that  the receivers of the Wil- 
inington Development Compaliy may in their discretion authorize any 
party holding a mortgage or deed of trust on real estate to collect the 
rent from such property and apply it i n  payment of overdue interest. 
I t  cloes not appear that  the petitioner has requested leave to make sucli 
collection or that  permission has been denied. 

The appellant insists that  the court may not rcfuse a foreclosure 
of the deed of trust securing its note when the company which executed 
the deed is in the hands of receirers. I n  the order appointing thc re- 
ceivers i t  is found that  defendants in the action could not protect the 
property and pay the claims of unsecured creditors; a id that  for thc 
benefit of all parties it was necessary to protect assets and preserve 
equities, to prevent interference with the property by fc~reclosnre or by 
suits against the receivers except by leave of the court, to collect rents, 
to perform other prescribed duties, and t o  file an  itemized and detailed 
list of the assets of the Development Company and the encumbrances 
thereon. 

The  facts found by the court justify the conclusion t h ~ t  its order was 
essential to the promotion of justice and to the protectim of lrgal and 
equitable rights and that  no other remedy was adequate to the attain- 
ment of these ends. 111 these circumstances the action of the court was 
apparently governed by a sound, judicial discretion 1;ith which tlio 
courts are reluctant to interfere. Judgment 

Affirmed. 

MAUDE SAMS v. HOTEL RALEIGH, INCORPOHATED. 

(Filed 24 January, 1934.) 

1. Negligence A c-Held: there was no evidence of defective construc- 
tion or negligent maintenance of steps, and nonsuit was proper. 

In order for an invitee to recover of the owner or lessor of a building 
for injury resulting from R fall on the steps in the building it is necessary 
to show defective or negligent construction or maintenance of the steps 
and the owner's or lessor's express or implied notice thereof, and where 
the invitee testifies that she constantly used the steps and that there was 
nothing unusual in their construction, and that she had never noticed 
anything wrong with them or loose on them, a nonsuit is  correctly entered 
in her action to recover for injuries sustained in a fa1 when the heel 
of her shoe caught in nil ordinary metal strip on the edgy of the steps. 
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2. Appeal and Emor J e-Exclusion of evidence under facts of this caso 
held not prejudicial. 

Where in an action to recover for injuries sustained in fall on steps i n  
building a nonsuit is correctly entered for plaintiff's failure to establish 
defective construction or negligent maintenance of steps, the exclusion 
of evidence that other guests in the building had fallen on the steps 
becomes immaterial. 

CIVIL ACTIOS, before Crar~mer, J., at  Second J u n e  Term, 1933, of 
WAKE. 

The  plaintiff had a room in the defendant hotel and alleged that  oil 
30 January ,  1933, a t  about the hour of 9 3 0  p.m. she came out of her 
room on the third floor of said hotel with the intention of descending 
the stairs between the third and second floors for the purpose of going to 
the room of the assistant manager of said hotel, who was ill, to inquire 
as to his condition and to  secure the teaspoons from his t ray  which 
~vould be needed for his early breakfast, said meal to be furnished from 
the coffee shop operated by this plaintiff. The  plaintiff had descended 
within about seven steps of the second floor when the heel of her left 
shoe became caught and hung in the edge of a metal strip which the 
tlcfendant had tacked on the outer edge of one of the steps of said 
stairs for the purpose of holding the carpet firmly on said stairs; that  
the defendant had carelessly, recklessly and negligently allowed the 
said metal strip t o  protrude upward on the step to such an  extent tha t  
a person's shoe niight be caught i n  the knife-like edge thereof; that  
thc heel of plaintiff's left shoe caught i n  the edge of said metal strip 
so firmly that the shoe Tvas forced off plaintiff's foot and the heel off 
the sho;; that  the tripping . . . over the protruding edge of said 
metal strip caused her to lose her balance and to fall down the remaining 
s is  steps on the way to the second floor. 

Plaintiff testified : "I thought the steps were all right and as I stepped 
do1vn my foot caught. I g a b b e d  and tried to release my foot and heel. 
The brass strip caught i n  my  heel and as I went to release my foot my 
heel pulled down and caught underneath my  instep. I t  is nothing un- 
usual to  have brass strips on the edge of steps. The  brass, according 
to my best judgnlent, extended about one inch from the outer edge. I 
don'; think there was anything unusual about the width of the steps, 
just like all steps going down in  hotels and everywhere else. Th'ere was 
nothing unusual i n  their construction. . . . I did not have my 
hand on the rai l  then because I don't usually hold a rai l  as I go down, 
but when my  foot caught I grabbed the handrail ing I stopped when I 
grabbed the handrailing to release my  foot. Then the strip went into 
my heel. . . . While Mr.  Robinson was sick I had used the steps 
that I fell on. I believe the steps are about the same in the day as the 
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night. I used them u p  and down. I think they are lighted as well in 
the day time as the night and the night as well as  i 1 the day time. 
I cannot say I ever noticed anything wrong with the strps O I L  tllr 
numerous occasions I had used them. . . . I had never observed 
anything in thc world wrong with them. I had never noticed anything 
loose on the steps. I was rushing u p  to see how he mas. On going back 
to my business . . . I went u p  those identical steps practically every 
day while Mr. Robinson was sick. I did not notice anything wrong 
about the strps. I did not observe anything loose." 

There was evidence that  the steps were "good, v ide  steps about 11 
or 12 inches wide. There was a nice normal distance be twen  them a d  
were easy steps to walk on, w r y  easy. There was a nice velvet carpet 
to walk on. There was a broad surface to walk on. They were kept clean 
and free from obstructions. They were clean at all times." 

The plaintiff proposed to offer evidence to the effect that another 
person in the hotel had fallen on the stairway leading from the fourth 
to the fifth floor. This evidence was excluded by the court. 

The plaintiff also proposed to show by a witness that ,  in November 
preceding the injury to plaintiff, in descending from the third to the 
second floor that  she hung her toe "under the brass strip TI-hicli tripped 
me, but I had my hand on the ra i l  and held on and did not fal l  com- 
pletely clown. When I reached the office I told N r .  Pate  I hung the toe 
of my shoe in one of the brass strips nailed along the edge of the stair- 
way and had come Yery near falling." This  e ~ i d e n c e  v:as esclutlrd by 
the court and other evidence of like tenor. 

At the conclusion of plaintiff's evidence a judgment of llo~lsuit was  
sustained and the plaintiff appealed. 

Bunn d Arendell for plainti f .  
Clyde A .  Dou,qlass and Joseph C.  Douglass for defendcmf. 

BROGDES, J. The duty imposed upon owners or lesscrs of buildings 
to employees and invitees with respect to steps i s  discussed and pro- 
~ ~ o u n c e d  in Farrell 21. Thomas & Iloerard Co., 204 N. C., 631; Bafson z.. 
Laundry, ante, 03, and Bohannon v. Stores Co., 197 1;. C., 755, 150 
S. E., 356. 

I n  order to  rstablish n breach of duty so imposed tlw injured party 
must offer evidence tending to show ( a )  defective or negligent construc- 
tion or maintenance; (b)  express or implied notice of such defects. 
13lerins v. Cotton ilfills, 150 N.  C., 493, 64 S. E., 428; O r .  z.. Rumbough, 
172 K. C., 754, 90 S. E. ,  911; Crizver v. Cotton Mills, 196 N .  C., 330, 
145 S. E., 570. The plaintiff testified that  "there mas nothing unusual 
in their construction. . . . I cannot say that  I ever noticed anything 
wrong with the steps on the numerous occasions I had ustd them. I had 
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I I C Y W  observed anything i n  the  world wrollg with t h r n ~ .  I hat1 never 
uoticecl a n y t h i ~ ~ g  loosc oli the  steps." 

Al)pl+lg the  accepted l~ri i ic iples  of law, i t  appears  that  there was 
I I O  c \  iclc~lce of defectil-e coilstruction or negligent maiiltena~icc. Conse- 
q u m t l y ,  the plaintiff i s  not entitled to recol-er, and t h e  judgment of 
~ i o l ~ s u i t  was caorrect. Hence exceptions relat ing to  the exclusion of c ~ i -  
t1e11c.e that  other  guests i n  the  hotel had  fallen upon  steps tlierein became 
iminaterial.  See l l o r s e f t  c. X f q .  Co., 1 3 1  S. C., 254, 49 S. E., 6 1 2 ;  
( ' o ~ z ~ m l  T .  S h u f o r d ,  174 S. C., 719, 94 S. E., 424;  11IcCoid c. I ia~.r. ison- 
T17righf Co., 19s S.  C., 746, 123 S. E., 406. 

Alffirnicd. 

STATE v. IV. C. T. CARTER. 

(Filed 24 Jannary, 1934.) 

1 .  JInnicilk?l Corporations H a- 
h city lms the power to provide by ordinance for the groper regulation 

of the u w  of its streets. C. S.. 2787 ( 7 1 ) .  ( 3 1 ) .  

2. JZunicipal Corporations H d-Orclinance prohibiting parking of motor 
rrliirles along designated part of street held reasonable and valid. 

A city ordinance l~rol~ibiting parkinq of automobiles on one side of a 
atrret on certain blocks where, because of the narrowness of the street, 
there is  il~suficient room for cars to pass between parked cars and a 
~ t ree t -ca r  track in the street. i.3 held reasonable and valid, the ordinance 
Iwing ncccswrg to 1)rereilt obstruction of the street and not applying to 
s t o p l ~ i ~ g  of whicles for the anlondillg of passengers o r  merchandise. 

3. Sam?: Highways .I e- 
The word "l~ark" a s  used in regulations of motor vehicles means allow- 

~ I I L :  s11cli v'l~irle:: to ~ ' e rn : i i~~  standin:,. on a public 11ighwaq- or street ~ v l ~ i l e  
not ill n w .  

. \ I ~ I ~ L . \ I ,  11y dcfc i~ t la i~ t  f r o m  h ' i t t X ,  ,T., at  September Terin,  1933, of 
(;I I I . P O R U .  S o  error .  

r 3 1 1 ~  clc~fentlant was  t r ied and co111 icteil, first i n  the  municipal  court of 
t l i ~  city of H i g h  Point ,  and,  second 011 his  appea l  f r o m  the  judgment 
of the inulliciljal court,  i n  t h e  Superior  Cour t  of Guilfortl  County, of n 
~ i o l a t i o n  of ail ordinance of the  ci ty  of H i g h  Poin t .  

Fro111 the jutlgrnent of the  Superior  Court ,  t h a t  11e pay  a finc of 
$50.00, ant1 t l i ~  costs of the action, t h e  defelidant appealed to tlie 
Suprcme Court .  
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Afforney-General Brzrmmitt and -lssistant ilftorney-General Seawell 
fo r  fhe Sfate. 

C. A .  YorE fo r  defendant. 

CONKOR, J. Some time prior to  27 June!, 1933, the city council of 
the city of High Point  adopted and passed an ordinance: providing thnt 
"it shall be unlawful for any person, firm or corporat on to park any 
automobile, truck or other motor driren rehicle on the north side of 
English Street between College Street and Phillips Street" in said 
city. This ordinance u7as in full force and effect, according to i ts  terms. 
on 27 June,  1933. 

The evidence for the State a t  the tr ial  in the Superic~r Court showed 
that between the hours of one and two o'clock, p.m., on 27 June,  1933. 
the defendant's automobile mas standing on English S t  -pet, in f r o ~ ~ t  of 
defendant's store, which is located on the north side of English Strcet, 
between College Street and Phillips Street, in the city of High Point ,  
and that  a police officer of said city requested the defendant to m o w  
said automobile from the north side of English Street to the other side 
of said street. The  defendant refused to comply with this request on the 
ground that  the ordinance which the polictl officer v a s  endeavoring to 
enforce was void, for the reason, first, that  the city council had no power 
to adopt and pass the said ordinance, and second, that  . he  ordinarice is 
unreasonable in  i ts  terms and provisions. The  automobile thereafter 
remained standing on the said street in frolit of defendant's store for 
more than fifty minutes, during which time the automobile was not uscd 
for any purpose by the defendant or by any one else. ,111 the evidence 
showed that  the defendant wilfully violated the orclinance. Tlic motion 
of the defendant, a t  the close of all the evidence, for judgment dismissing 
the action, was properly denied, unless, as c~ontended b j  thc defelldant, 
the ordinance is  void. 

The  city of H igh  Point, a municipal corporation of this State, had 
ample power to adopt and pass the  ordinance. Such poirer is  expressly 
conferred upon said city by statute. C. S., 2787(71) and (31).  Tlw 
ordinance is a proper regulation by the city of the use of its strects, ant1 
is not roicl for v a n t  of power in the city council to adopt and pass it.  

The  ordinance i s  not unreasonable. The  widence s h o w  that  English 
Street is 25 feet wide, that a street-car track extends a ong the midtllc 
of said street, and that  when an automobile is standing against the curb 
on the north side of said street, between College Stre2t and Phillip,i 
Street, traffic on said street is obstructed. The ordinance mas adopted 
and passed in order that  by its enforcement traffic on English Street. 
between College Street and Phillips Street, should not Le obstructed by 
the parking of an  automobile, a truck or a motor driven vehicle on 
the north side of English Street. The  ordinance does not prohibit the 
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.topping of an  automobile, a truck, or a motor driven vehicle in the 
\ t r c ~ t ,  for the purpose of discharging or taking on passengers, or of 
l o x l i ~ ~ g  or unloading goods, mares or merchandise. 

There was no error in the iilstruction of the court to the jury as to the 
11wimi11g of tlin n ord "park," as used in  the ordinance. This word is in 
genrral uoc, n i t h  refere lm to motor driven vehicles, and means the 
l)( , rn~it t ing of such ~eh ie l e s  to rcmalu s t and~ng  on a public highrvay or 
~ t r ee t ,  n h d e  i ~ o t  ill use. 42 C'. J., 613. C. S., 2621(66). 

a\ll tlie c ~ i d c ~ ~ c e  at the trial of t h i ~  action shows that  the defendant 
1):~rkctl his automo'uile oil Englisll Street, between College Street a i d  
I'liillips Strcet, i n  ~ i o l a t i o n  of a valid ortliuai~ce of the city of High 
Point. 

Tlicrc n a s  uo crror 111 the t n a l  of tlic actiou. The jutlgmcnt 1s 

;~firinecl. 
S o  error. 

.iIICHER-DAS1EI.S-11II)LAKU C O N P A K T  v. S O U T H E R N  PAIST AND 
G L A S S  C O M P M i T  ET AL. 

(Filed 24 .Jailuary. 1934.) 

1. Al>peal and Error E g- 
The record on appeal i~nporth rerity. 

2. Appeal and Error E & 

JVllerc the evidence is not in the record and there is nothing therein 
to show that the charge of the court \\as erroneous, the charge will be 
~~resun~cvl correct. 

3. Guaranty C r: Payment B &Creditor held entitled to apply payment 
to unsecured debt as against guarantors of debtor. 

The creditor received payment from the debtor and applied same to 
the debtor's ul~swurcd ~iote :ti111 not to the debt guaranteed by defendants. 
I l c l d ,  as  Iwtn-een the creditor and the &varantors the creditor had the 
right to so al~ply the pa~mellt. 

A \ ~ ~ ~ ~ ~ ,  by W, K. B a l d  and C. F. Delamar from DcVin ,  J . ,  and n 
jury, a t  Srptember Term, 1933, of DL-RIIASE. Xo error. 

0 1 1  1.5 June ,  1929, the plaintiff ancl defendant Southern I'aint am1 
Glass C'ornpal~y entered iuto a contract vhereby the  plaintiff agreed to 
col~sign aud deliver r2 stock of limseed oil to the said defendant, provid- 
ing that the stock so sold and delirered would be replenished from time 
to time. The contract providcd that  the Southern Pain t  and Glass Corn- 
p i ~ y  sliould make ~veekly ~ r r i t t e n  reports of the oil sold or used-the 
zame to be tliru inroiced a t  the price in force at the time, the said 
~ I I T  oices to he payable in thir ty daxs. 
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The  following guaranty was made: 

"Southern Pain t  and Glass Company, Incorporated. 
Wholesale and Retail Pa in t  Merchants, Glass and Builcers' Specialties. 

Phone J-1211-105 Parr i sh  Street. 

West Durham, S. C.. 3 June ,  1020. 
AIrcher-Daniels Xidlancl Co., Xinneapolis, Minil. 

Gentlemen : We, the undersigned, agree to guarantee the account of 
the Southern Pa in t  and Glass Company to Archer-Claniels 3lidland 
Company up to the sum of $3,000. 

This is to cover the initial shipment of one carload ~f raw oil (70) 
drums on consignment. C. F. Delamar, E .  C. Smith, TV. K. Rand." 

(Filed-12/30/30.) 

The  issue subnlittetl to the jury and their a n s u w  thereto is as  fo l lo~rs :  
"In what amount, if any, are the defendants, TV. K. Rand and C. J?. 

Delamar, indebted to the plaintiff? - h s w e r :  $301.50 ant1 i n t e r ~ s t  frolri 
8 3  October, 1030." 

Judgment v n s  rendercd on thc wrclict i11 the court belclw. The  defentl- 
ants made certain exceptions and assignnirnts of error which mill be 
considered in  thc opinioli. 

R. H .  SyX.es for plaintif)'. 
Uedricli  c f  Hal l  for defendants. 

C L A R K S ~ K ,  J .  The  eridence i s  not set forth in the rword, but nliat 
is i n  the record imports ~ e r i t y .  The  defenilants esceptcd a d  assig~ietl 
error to the follon-ing portion of the charge helow \\liich cannot hr 
sustained : 

"The court charges you, if you find the facts to be true as testified, 
reduce the liability of the guarantors to $303.00, and i t  appears froln 
examination of the account that there was all erroneous clliarge of $1.30. 
that is  protest fees on a protested check ~vliich was cliarged twice, nliirli 
would leare the amount $301.50, for which. if you find the facts to h~ 
true as testified, the guarantors would be liable." 

This  Court must take the charge as giren to be correct as the evidence. 
is  not i n  the record and there is nothing to sliovi on tlie record to tlic 
contrary. 

The  guaranty says "up to the sum of $3,000." The prc~sumptio~i fronl 
the record is  that  the $301.50 was within the $3,000 guaranty-we need 
not consider from the present record whether the $3,000 was a "continu- 
ing guaranty." This matter has been fully considered in Xoce l ty  Co. v. 
Andrew$, 188 N.  C., 59; Presbyterian Board of Publiccttion, and S. S .  
W o r k  v. Gilliford, 139 Ind. ,  524; Stagg v. Power Co., 171 N. C., 583. 
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The nest exception and assigilinent of error to the charge caunot bc 
sustained : 

( 'It appears in evidence that  suhsequcnt to tlic filing of these pleatling- 
aiitl within the past fer? months that the plaintiff has r e c ~ i ~ e t l  from the 
receircr of thr  Soutlicrn Pniiit nnil Glass ("ompany, $97.00. but l ~ a ~ i ~ l g  
the notes i11 the sum of $978.00, tlic court charqes you that they noultl 
l i a ~ e  tlie right to credit tlic $97.00 oil t h o v   note^. So that if yo11 fin(l 
tlic facts to  be true as testified and as shonli by tlicsc ndmission~, ~ o 1 1  
r\oul(l amwer this issue $301.50 with inter& from "7 October, 1930." 

We see 110 error ill the application of the $97.00. Sfo11c r . l ? l t  h ,  160 
S. C., 161; Supply Co. P .  f ' iumbing Co., 195 IT. C'., p. 633; 112 1.r Unl11, 
204 Pu'. C., 472. 2S C. J .  (Guaranty),  13. 1005, in part is as follovq: 

"Ti1 accordance nit l i  the rules relating to  the application of pnymcn t~  
in general, nllere a creditor has s ~ r e r a l  debts againrt another, or o~lt  
debt consisting of different ittms, part of nliicli i s  gunranteetl, tliv 
guarantor. as a general rule, cannot control a p n > n m ~ t  matie hy tlic 
debtor or a fund ili the creditor's hands belonging to the dcbtor. nntl 
require that  i t  be applied to the part co~e red  by liis guaranty, espwiall> 
where an agreenient between tlie debtor and creditor provides for a dif- 
ferent apldication. But  the debtor in making payment may apply it t o  
(,ither debt, or part  thereof, he chooses, provided this applicatioii 1. 

made at the time of payment; or if the payment is inatle gcncr:~ll> 
without ally designation as  to nhere it is to be applied. the creditor ma!. 
as  he elect., apl)ly it to eit1ic.r a guaranteed or nu unguarantecd dcbt." 

T'Ve think that  as bctneeii the plaintiff and these guaraiitors tlie plaill- 
tiff had the riglit to make tlie application. Fo r  the reason. g i ~  ell. \I v 

see no error in the judgment of the court belon. 
S o  error. 

('I,YU>: F. E'I.I~:UJIISG, OWXFIL ASL) OPERATOR OF I iESIL \TORTH BUS 
L I S E S .  A X D  I,. El. SI 'RISI iLE AXD W. R. SPKISKLE,  OWSERS ISD 

OPERATORS OF BEAYEI~DAII BUS r , I s m ,  v. THE CITY OF ASIIE- 
VII,ZI.: ET AI.. 

(Filed 24 January, 1934.) 

1. Appeal and Error J a- 
A n  esce1)tion to findings of fact by the court in injunction lwocecclinzs 

n.ill not be sustained v-here the findings are supported by sufficient eri- 
dencc. 

2. Municipal Corporations H e :  I~iju~~ctions B e-Injunction held not 
to lie to prevent enforcement of ordinance in this case. 

This case i s  held to be controlled by the gcneral rule that equity will 
not interfere by injunction to test the validity of a municipal ordinance 
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and docs not come within the esception that equity will enjoin a threat- 
rned enforcement of an nlleged unconstitutional law irhen i t  is made 
mai~ifcst tliat otherwise irreparable injury will result to property or 
personal rights. 

3. Municilml Corporations H (1- 
An ordinance requiring operators of motor busses within the city to 

file policies of liability insur:ince in solrent surety con1p:tnirs would scrm 
to be valid. 

A l i ~ ~ . ~ a r ,  by plaintiffs from * l l l ~ y ,  J., at  May Term, 1933, of B r s -  
coarm. .\ffirniecl. 

This is an action to restrain and enjoin the defeildants, the city of 
A\slicrille, its city manager and other officials, from enforcing against 
thc plaintiffs, an ordinance of the city of Asherille on the ground (1 )  
that the plaiiitiffs are not includecl within the terms a11d provisions of 
tlic ordinance; and, ( 2 )  that  if plaintiffs are included ~ \ i t l i i n  the terms 
a i d  prorisions of the ortlinance, the said ordinance is ioid for tliat i t  
(aoiitraveiies certaiii provisions of the Constitution of the State of Xortli 
( ' a ro l i l~a ,  and of the United States. 

Wlien tlw action was called for trial on the issues raistd by the plcad- 
iligs, a tr ial  by jnrg was waived, and it was agreed that  the judqc should 
Ileal- the eritlclice, find the facts, and render judgment accordingly. 

011 tlicl facts found by the judge, it was considered, ordered and 
:~tljutlgctl that the plaii~tiffs are not ciltitled to  an older restraining 
tlir tlcfcnda~rts, the city of Alsherillc, its city manager 311:1 other officials, 
from enforciiig against the plaintiifs its ordinances and laws relating 
to tlic operatio11 of jitney busses, and that  the restraining order here- 
tofore issued ill the action be and tllc same was dissolved. I t  was furtlier 
ortlcred and adjudged that  the plaintiffs l)ay tlic cost;; of the actioli 
to he tasetl against the plaintiffs and the sureties 011 tl cir prosccutioli 
hond. 

Tlie plaintiffs appealed from the judgment to tllc Sul reme Court. 

I:'tluwrd 11. XcXah on for p l a i ~ ~ t i j ] ~ .  
C'. E.  BlucXstocX: awl 1'. C'. Cockc ,  Jr., for defendants. 

C ' o s s o ~ ,  J. On a former appeal by the plaintiffs fron a judgment in 
tliis action, dissolving a temporary restraining order, th,? judgment was 
rm.crsed and the action remanded to the Superior Couit of Buncombe 
('ounty for further proceedings in accordance with the opinion of this 
Court. E1lernmi?zg T. Ashevillc, 203 N. C., 810, 167  S. E., i 7 .  No finclings 
of fact appeared in the judgment, and for that reason it could not be 
cletcrniinecl by this Court on what grounds the temporary restraining 
order mas dissolved. 
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I t  now appears from the filldings of fact set out in the judgment 
that the ordinance of the city of Ashed le ,  which the plaintiffs contend 
is  void, is applicable to the  plaintiffs. for the reason that  the plaintiffs 
are within its terms and provisions. The sole ground, therefore, on 
vhich  plaintiffs  no\^^ contend that they arc entitled to the in junc t i~  e 
relief ~ h i c h  they seek in this action is the imal id i ty  of the ordillance. 
This relief was denied i11 the juilgmrnt from which the plaintiffs ha\  e 
appealed to this Court. The tr ial  court was of opinion that on all thc 
facts found from the evidence and set out in the judgincnt, the plaintiff5 
are not entitled to a judgment restraining the enforcement of the ortli- 
name  by the defendants. There was evidence sufficient to support each 
of the findings of fact. Fo r  that  reason, plaintiffs' exceptions to certain 
findings of fact cannot be sustained. 

The primary question presented by this appeal is whether this actioil 
is  controlled by the general principle on which T h o m p s o n  v. Luri~bei.fo11, 
182 N. C., 260, 108 S.  E., 722, was decided, or falls within the esccptiol~ 
to the principle applied in Adcert is ing Co. v. A s h e v i l l ~ ,  189 N. C., i 3 7 ,  
128 S. E., 149. See Loose-T i les  Biscui t  Co. I . .  Sanford ,  200 N. C., 
467, 157 S.  E., 432, and cases cited in the opinion in that case. 

XTe are of opinion that  this action is controlled by the general pri11- 
ciple that equity will not interfere by illjunction to test the ralidit: 
of an alleged unlawful or invalid municipal ordinance, and lloes not 
fall within the exception that  equity will enjoin a threatened enforce- 
ment of an alleged unconstitutional law nhen i t  is made manifest that 
otherwise propcrty rights or the rights of persons would suffer irre- 
parable injury. Fo r  this reason, there is  no error in the judgment. 

Conceding that the ortlinance which was adopted by the city of 
Asheville prior to the commencement of this action TVRS invr?lid because 
it required all pcrqons operating motor busses on the streets of Alshcrille 
to file with the city policies of insurance against liability to persons and 
property for daniages resulting from their negligence, issued by a 
corporate surety company, authorized to do business in the State of 
9 o r t h  Carolina, as  contended by the plaintiffs, i t  would seem that thic 
ordinance has been repealed or superseded by the ordinance adopted by 
the city council of hhev i l l e ,  on 20 April, 1933. This  ordinance requires 
such persons to  file policies of insurance issued by solvent sureties, ant1 
does not require that  the sureties shall be corporations, authorized to do 
business in this State. The  latter ordinance does not contain the rc- 
quirement which the plaintiffs contend makes the former ordinance in- 
valid. See Plotf v. Ferguson, 202 N. C., 446, 163 S. E., 688. I t  woultl 
seem that  the latter ordinance is valid. F o r  the reason stated in this 
opinion, the judgment is  

Affirmed. 
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('HARLES W. BUNDT, RECEIVER OF T H E  ESTATE OF G. A. MAIZSH, DECEASED, 
v. KATE IIOUGH MARSH. IXDIVIDUAI.LT, A S D  KATE HOUGH MARSH, 
EXEC~TRIS OF TIIE ESTATE OF G. A. MARSH, DECEASED; LEX MARSH, 
JR., L E S  BIARSH COJIPANT, a C'ORPORATION, A N D  TEIE :IIARSH LAND 
C'OJIPAXT, A CORPORATION. 

(Filed 94 January, 1934.) 

1 .  E:secutors and Administrators C a- 
Equity lias the power to appoint a receiver for the estate of a decedent 

in n ~ ~ w l i n g  action. and such receiver may thereafter maintain an action 
:~zninst the executor ant1 others to recover for misapplic~ition of funds 
:~ncl to recover funds so misal~l)licd. 

2. Pleadings A a-Complaint alleging connected grounds for relief arising 
from same transaction or series of transactions is not demurrable. 

An action by the reeeiver of the estate of a decedent against the 
cm>cutris in her re~resentat ive capacity for failure to file accounts and 
n~isln;~nn:cn~ei~t of the estate, etc., and against the executrix individually 
:lnd a n  heir a t  law for tlie diversion of the funds to the heir and to 
coq)orations controlled by him, nncl against the corporation to recover 
;Issets of tlir estate thus wrongfully diverted to their use, states a cause 
of :rcTiol~ in the nature of a creditors' bill for an accounting and the 
rcvovcry of assets wrongfully disposed of, and the complaint is not 
subject to dcmurrer for misjoinder of parties and causes, since, constru- 
ilig tlic ~ lcnding  as  a unit, i t  relates a connected story arising out of tlie 
smlc  trniisaction or series of' transactions, setting up one ;:enera1 riglit of 
ltlaintifi. though tlie rights of clefcndnnts may be distinct. 

CIVIL ACTIOK, before H u r d i n g ,  ,I., a t  0ctol)er  Term,  1933, of MWK- 
1 , h A U r B C . .  

T h c  s tory told by t h e  complaint  is  s u b s t a i i t i a l l ~  a s  follows: G. A. 
, \ l u s h  (lied testate on  29 J u n e ,  1930. I11 his  will he appointed the de- 
i'twtlni~t, K a t e  Hougli  hf:1rs11, e x e ~ l l t r i x ,  and  she duly on li 
,July, 1930. P r i o r  to  4 October, 1932, sui t  was pending in tlic Superior  
( 'owt of Xcclilenburg, entitlctl J .  31. Logan, receiver, and  other creditors 
of tlic cptate of G. A. hfa rsh  u. K a t e  Hougll  Marsh,  execui rix, and  K a t e  
1Cougll Alarsli, i ~ d i ~ i d u a l l y .  011 3; October, 1932, tlie plaintiff Rundy 
n:rs duly a p p o i ~ ~ t e d  receiver of thc  estate of G. A. i l fa r s l~ ,  deceased, by 
:III ortlcr made  i n  tlie pending suit,  which order was consented to by the 
attorlirys f o r  a l l  parties, including K a t e  H o u p h  Marsh .  l ' h e  defentlant, 
TAT Marsh,  J r . ,  is  the  son of t h e  deceased. C:. A. X a r s l i ,  and  of K a t e  
IIougli N a r s h ,  a n d  Lcx h ia rsh  Company,  a corporation, is  dominated 
alltl controlled by  Lex Marsh,  J r . ,  who also 11ad charge of the affairs of 
tlic~ defclidant, N a r s h  L a n d  Company.  I t  was ~ p e c i f i c a l l , ~  alleged t h a t  
" thr  affairs of the estate of G. .I. Marsh,  deceased, have  been handled 
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in one office under the direction and control of the defendant, Lex Marsh, 
Jr . ,  and that  said defendant . . . actively handled the turning over 
of t l ~ c  aqscts of said estate to himself a ~ i d  to the corporate defendants, 
and . . . that he is  jointly responsible with the defendant, Kate  
IIough Xarsli,  for said acts and for the dissipation of the assets of the 
estate of G. -1. Marsh, deceased; . . . that the corporate defend- 
,rnts are responsible to the extent to which they have received and used 
assets of said estat4 and that  the plaintiff is  entitled to an  accounting 
from all the defendants." 

The complaint further alleges certain specific causes of action wllicll 
may be summarized as follo~vs: 

I. The failure of the executrix to file asniual accounts. 
2 ,  The  d i ~ e r s i o i ~  of the assets of the estate for the benefit of cle- 

fendants. 
3. Personal use of the funds of the estate by the executrix. 
4. Unlawful expenditures for services by the executrix. 
>. Improper sale of real estate OM ned by the deceased. 
6. That  the defendant, N a r s h  Land Company, holds or claims cer- 

tain assets that  belong to the estate and which the executrix should 
recover and administer to the benefit of the creditors. 

The defendants demurred to the complaint upon the folloning 
grounds : 

I. That  the plaintiff has not legal capacity to sue for the reason that  
Kate  Hough 31arsh was tlle acting executris of the will and has neither 
been discharged nor removed as  such, arid hence the receiver so appointed 
caunot maintain tlle action, particularly in  ~ i e w  of the fact that  he 
has IIO special or general authority to prosecute the same. 

2. That  the complaint disclosed a misjoinder of parties and causes 
of action in that certain causes of action are alleged against the execu- 
trix ill her representative capacity and as an  individual, together with 
certain causes of action for the recovery of funds alleged to have beell 
paid to Les  Zllarsh, J r . ,  arid to Les  Marsh Land Company, and that  no 
specific amount of diverted funds or assets are set up  in the complaint. 

The  tr ial  judge o~e r ru l ed  the demurrer and from such order the cle- 
fentlants appealed. 

John X. lZobinson and H u n t e r  -11. J o n e s  f o r  plaintilrf's. 
Fred B. V c l m s  for defendants. 

BROGDEP;, J. The power of the court to appoint a receiver for the 
estate of a decedent i n  a pending action was recognized and applied I n  
re Estate of W r i g h t ,  200 N. C., 620, 188 S. E., 192. 
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I n  arriving a t  a conclusion as to whether a misjoinder of parties and 
causes of action appears in a given complnint, the cntire pleading must 
be construed as a unit. Interpreting the complaint in th2 present case, 
i t  is obvious that  the suit brought by the receiver is i n  the nature of a 
creditors' bill for an  accounting, including the recovery of assets of the 
estate wrongfully disposed of and for assets which should be applied to  
the claims of creditors. The  governing principle is  quote13 in Chemical 
Co. v. Floyd, 158 N. C. ,  455, 74 S. E., 465, as follows: "3-f the grounds 
of the bill be not entirely distinct and wholly unconnected; if they arise 
out of one and the same transaction, or series of transac ions, forming 
one course of dealing, and all tending to one end-if one cmnected story 
can be told of the whole, the objection cannot apply. AZrd it has been 
held not to apply, when there has been a general right in the plaintiff, 
covering the whole case, although the rights of the defendants may have 
been distinct. Nor  will it  apply when one general right is claimed by 
the plaintiff, though the individuals made defendants h a w  separate autl 
distinct rights; and in such a case they may all be charged in the same 
bill, and a demurrer for that  cause will not be sustained." See Bedsolc 
v. Monroe, 40 N.  C., 313; Fisher 2;. Trust  Co., 138 N .  C., 225, 50 S. E., 
659; S. v. McCanless, 193 N.  C., 200, 136 S. E., 371. Many  apposite 
decisions are reviewed in the iVcCanless case, supra. The cases citetl 
and others of like tenor fully sustain the judgment. 

Affirmed. 

ROOSEVELT DICIiERSON ET AL. T. MAMIE REYNOLDS. 

(Filed 24 January, 1934.) 

1. Automobiles L) +Evidence held sufficient to sustain inference tha t  
driver was defendant's agent at time of collision. 

Evidence that defendant's son called defendant on Ion:: distance, re- 
quested her to send her car to a certain town so that he might return to 
his home more quickly, which he desired to do because of his wife's 
sudden illness, that the son mas of age and that a t  the time was not 
living with defendant, that the son occasionally used the car as a member 
of the family, and that in response to the call defendant sent her 
chauffeur with the car to the place designated and that on the journey 
the chauffeur had an accident resulting in injury to plajntiffs, is held 
sufficient to be submitted to the jury on the issue of whether the chauffeur 
was defendant's agent a t  the time, the evidence being sufficient to support 
an inference to that effect, and the inferences to be drs~wn from the 
evidence being for the determination of the jury. 
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2. Trial D a i O n  motion of nonsuit all cvidcnce is to be considered in 
light most favorahle to plaintiff. 

On motioil as of nonsuit all the evidence nhich tends to support plain- 
tiff's cause of action is  to be considered in the light most favorable 
to plaintiff, and he is entitled to erery reasonable intendment thereon and 
tLvery reasonable inference therefrom. C. S., 567. 

A i ~ ~ ~ ~ ~ ~  by defelitlant from Shalt, Emergency Judge, a t  May Tcrm, 
1933, of D a v ~ ~ s o s .  

Civil actions to recorer damages for personal injuries to plaintiffs, 
and to the car in which they were riding, alleged to have been caused by 
the negligence of the defendant, and as the several causes of action arose 
out of the same collision, or the same state of facts, for convenience, 
they were consolidated and tried together. Fleming v. Holleman, 190 
S. C., 449, 130 S. E., 171; Baker v. R. R., ante, 329. 

The  essential facts are these : On 22 October, 1932, plaintiffs were . 
injured, and tlie car in which they were riding was damaged, in a col- 
lision with defr~ldaiit's automobile, operated a t  the time by Walter 
AUken, defendnnt's chauffeur. For  prrsent purposes, i t  is  conceiietl the 
cridcnce n a s  sufficient to carry the case to the jury on the alleged 
~icgligence of Walter -liken, but it is contended he  was not the clefend- 
nnt's agent, or driving for the defendant, a t  the time of the collision. 

The  question of agcncy or liability is to he determined solely from the 
tmtimony of tlie defendant, who was called as a witness by the plaintiffs. 

Her  evide~icc is  to the effect that  she is the mother of Robert R. 
Reynolds; that she lives just outside the city of Asherille; that Walter 
Alilcen was in her employ as butler, chauffeur and general utility man 
(luring the fall of 1932; that  on the day in question, having received 
vord  her son's wife was critically ill, she immediately telephoned her 
son, who was away from home on a speaking tour, and acquainted him 
with the fact of his wife's illness. "In consequence of this message I 
m i t  the car with Walter Aiken to meet him after he  got through speak- 
ing a t  some place near Lexington so he could get home earlier than he 
would if he  had to go to Greensboro to  take the  train." 

The d r f e n d ~ i ~ ~ t  further testified: "At that time, my son was making 
his home in  Asheville. H e  maintained an apartment there. He did not 
live with me just a t  tha t  time. H e  was of legal age, 47 years old, and 
occasionally came and spent some time with me, but on this occasion 
he was not living with me. H i s  regular home was my  home. Pr ior  to 
October, 1932, he had made his home for a long time with me, but 
just a t  that  time he was living in  the city. I had permitted or allowed 
illy son, for his convenience, to use m y  automobile as a member of the 
family. H e  had made use of i t  occasionally for pleasure but not regu- 
larly. H e  was not using my  car a t  the time to travel from one place to 
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another i n  the State. With  reference to whose mission t h ?  car was on- 
well, the nurse had phoned my son his wife was critically ill. Naturally, 
he was nervous and excited and wanted to get home as quickly as pos- 
sible. H e  phoned and asked me to send Walter down to some point near 
Lexington-I have forgotten the town-xith the car. N y  son was the 
one who phoned me. I n  consequence of this phone me.,sage, I called 
Walter and told him to take the car to my  son a t  this point." 

At the close of plaintiff's evidence, and again a t  the ('lose of all tlie 
evidence, the defendant demurred and moved for judgmmt of nonsuit. 
Overruled ; exception. 

From verdicts and judgments for the plaintiffs, the defendant appeals, 
assigning as errors the refusal of the court to disnliss ths  actions as ill 
cases of nonsuit. 

Phil l ips  Lt: Bower  and Sprui l l  d! Olire for plaintiff's. 
Don A. Walser  an.d 11Parcus E r w i n  for defendant. 

STACY, C. J. Whose servant or agent was Walter Aiken a t  the time 
of the collision, the defendant's or her son's? The case turns on the 
answer to  this question. I t  may be resolved either may by the record. 
This makes i t  a case for the  jury. P a w i s h  1..  A r m o u r  C'o., 200 N .  C.. 
654, 158 S. E., 188. 

The rule is, that, on a motion to nonsuit, the evidence which makes 
for tlle plaintiff's claim, or tends to support his cause of :&on, is to bc 
taken in  its most favorable light for the plaintiff, and he  is  "entitled to 
the benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom." Chris tman v. Hill iard,  
167 N. C., 4, 82 S. E., 949; Nash v. Royster ,  189 N. C., 408, 127 S. E., 
356; H i l l  v. Ins. Co., 200 N. C., 113, 166 S. E. ,  518; I Iawi l ton  v. R. R., 
200 N. C., 543, 158 S. E., 75. 

We are not unmindful of the strength of the argument ~~-1lich points in 
the opposite direction, but the inferences to be drawn from the eridence 
are matters properly to be considered by the jury. dPcGe,? v. Cralc fmd,  
ante, 318; G ~ i e r  v. TVaod.de, 200 N .  C., 739, 158 S. E. ,  491. I t  is ours 
only to determine whether the evidence is  fit to be s u h i t t e d  to the 
twelve. I t s  credibility is  for them. The cases cited and i.elied upon by 
the defendant are not controlling on the present record. 

Tlte learned judge who tried the cases thought the eviceuce sufficient 
to support the verdicts. H i s  refusal to nonsuit the cases is supported 
by the apposite decisions on the subject. 

N o  error. 
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Corporations G r-President has apparrnt power to sign note for corpora- 
tion, and serrct limitation on his powers will not bind payee. 

Where in a suit on a negotiable note : ~ ~ a i n s t  the corporate maker t l ~ c  
payee introduces in evidence the note signed in the namc of the corplra- 
tion by its president. \\.it11 one paymt.nt of interest thereon, ant1 testifies 
that he had loaned the money to the corl~oration and received the  note 
as e~ idcnce  of the debt, the e x c l ~ ~ s i o ~ l  of evidence offered by defendant 
(111 the plea of ul fra tires that the money was used I?$ the presitlcnt for 
;L lrc'~,sr~n:~l oldigtrtion i ~ n d  that 11r. 11:ltl no authority to sign the not(, for 
the corporation is not error, C. S., 3004, 3005, 30-11, 11.25, the president 
of the eorlmrntion h a r i ~ l g  implied power to sign the note and secret 
limitations on his authority not being binding on plaintiff, and the cor- 
])c~rntioii 11:iving l)lace(l it:: presideiit i l l  ;I position to misle~:~tl lrlaintiff 
and cnuec the loss, and the corporatioil h n ~ i r ~ g  ratified thc act 11y ]xi.\'- 
merit of interest. 

AITFAL by d c f ~ n d a ~ i t  f rom Ci .a~ /  inct-, J., a t  J u n e  Tcrni,  1933, of 
TAKE. X o  error .  

T h e  complaint of the plaintiff, i n  par t ,  is as  f o l l o m  : "That  of tl:~tcl 
3 S o w i n b e r ,  1931, the plaintiff, L. T. T h i t e ,  loa r~ed  to the d e f c n t l a ~ ~ t ,  
I<. 13. Johnson and Sons, Iiicorporated, the  s u m  of $2,000 i11 cash m i l  
as  eyidence of said iildebtediirss r e c e i ~ c d  f r o m  the  defeiiclaiit, Ii. l3. 
Joliiisoil a1111 Sons, Iiicorporatcd, its promissory ~ i o t e  of date  3 S o  
~ e u l b e r ,  1031, due ill sixty days, a n d  inaclc fo r  the pr incipal  sum of 
$2,000. T h a t  said note ulatured and  became due on 2 J a n u a r y .  1932, 
and the plaintiff called oil t h e  defendants f o r  p a p e n t .  T h a t  payment 
Irni promised f r o m  t ime to t ime but u p  un t i l  th i s  date  no payment  h a s  
bee11 made, and  the  defendailt, K. B. Jolinson arid Sons, Incorporated,  
a r c  justly indebted to the  plaintiff,  L. T .  TThite, i n  the  fu l l  sum of 
$2,000, together with interest f rom 2 J a n u a r y ,  1932, un t i l  paid." Tht. 
defendant pleaded u l f m  vires and no authori ty .  

T h e  plaiiitiff's testimony n-as as  follows: "That  on 3 SOT-embcr. 
1931, he  lent  $2,000 to I<. B. Johnson and  Sons, Incorporated,  and re- 
ceived a s  erideilce of the  debt n note f o r  $2,000, which was t h e  uote sued 
upon, said note being due s ixty days a f te r  date. 

V r .  W h i t e  stated t h a t  nothing had  been paid upon the  note, except 
one payment  of interest to  2 J a n u a r y ,  1932. T h e  plaintiff offered the  
note i n  eridencc a n d  rested." 

T h e  defendant offered cer tain c ~ i d e n c e  which was excluded by tlw 
court  below, which will be considered i n  the opinion. T h e  court below 
charged the j u r y  a s  follows : 

"The plaintiff i s  Xr. L. T .  W h i t e  and  the  defendant is  K. B. J o h n -  
son a n d  Sons, Incorporated.  T h e  plaintiff sues on a cer tain promissory 
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~ ~ o t e ,  which has been introduced in evidence in the sum oj' two thousand 
tlollars, dated 3 November, 1931, and due sixty days after date. The 
o111y issue i s :  'What sum, if ally, is the defendant ir~clebted to the 
plaintiff 1' 

Tf you find, gentlemen, by the greater weight of the evidence the facts 
to be as the evidence tends t o  show, I instruct you t o  a n w e r  the issue. 
'$2,000 and interest from 2 January ,  1932.' " 

The issue and answer of the jury thereto Tvas as  follows: 
('In what amount, if any, is defendant indebted to plaintiff? Answer: 

$2,000 and interest from 2 January ,  1932." 
Tlie defendant made certain exceptions and assignments of error whicli 

will bc considered in  the opinion. 

I j u n n  R. Are1zde71 f o r  plainti f .  
. I .  .T. Fletcher and Joltn 11'. I l insdalc  fo i .  i l e f e n d u n f  

C~,AI<I<~OS,  J. The  note in controversy was signed, "IC. B. Johnson 
:lnd Sons, Incorporated, by K. B. Johnson, president." T h e  note was 
for $2,000. Payable a t  60 days. Nothing has been paid on the note 
( w e p t  one payment of interest to 2 January,  1932. The plaintiff testified 
that  "lie lent $2,000 to K. B. Johnson and Sons, Incorporated, and re- 
crircd as  eridencc of the debt a note for $2,000." 

('. S., 3004: '(Every negotiable instrument is deemed prima facie to 
11:1rc been issued for a ~ a l u a b l e  consideration, and every person whose 
signature appears thereon to  have become a party thereto for value." 

(2.  S., 3005 : (',\bsence or failure of consideration is ma1 ter of defense 
:IS against any person not a holder in due course, and partial failure 
of consideration is a defense pro fanto, whether the failure is an 
ascertained and liquidated amount or otherwise." 

('. S., 3041: "The maker of a negotiable instrument by making it 
ctligages that  lie will pay it according to  its tenor, and admits the 
csistence of the payee and his  then capacity to  indorse." 

The  defendant did not set up the plea of payment, f raud o r  mutual  
n~istake. The  defendant attempted to show (1)  that  the money received 
from plaiutiff mas to pay a note of the H a n o r c ~  Land and Timber Com- 
1)ai1y, endorsed by K. B. Johnson and others; (2)  that  K .  B. Johnson, 
tlic president of defendant's company liad no authority to execute tlic 
l~o te  sued on. This  evidence was excluded by the court 1)elow and de- 
fendant excepted and assigned errors. W e  think the court below was 
correct i n  excluding this evidence. 

I11 Beck v. Wilkins-Ricks Co., 186 X. C., 210 (214), we find: ('C. S., 
1145, says: 'Every corporation organized under this chapter shall h a ~ e  
n president, secretary and treasurer, etc.' 
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Under the facts in this case, n e  are of opinion that L. P. Wilkius, 
secretary and treasurer of defendant corporation, had a right t o  make 
the promise, and it was in the ilnplied scope of his employment. Thc 
business of the corporation could not be successfully carried on if he was 
so limited that  i n  transactions of this kind he had no authority. Stmth- 
land ts. Kress, 183 K. C.,  537; Po~i~cl i  r.. Luwlber Co., 168 K. C., 632." 
Lumber Co. 1 % .  Elias, 199 N. C., 103. The interest was paid ~ 1 1 t l  t h ~  
giving of the note was impliedly ratified. J l o w / s  I * .  J7. & B.  ( 'orp . ,  198 
N.  C., 705. 

I n  Caldulell v. Gar&on, 179 ?\'. C., 476 (478) : ('This being tme,  
the legal title to these notes would, in our opinion, pass by the endorse- 
ments of the president of the company, notwithstanding the resolu t io~~ 
of the directors establishing limitations upon his powers. Such e~~dorsc -  
ment being within the scope of his  apparent powers, and coming under 
the accepted and vliolesome rule that a principal who has clotlled 111. 
agent with apparent authority to do an act may not repudiate sucli 
authority, and the effect of it by reasoil of private instructions or limita- 
tions uncoinmunicated or unknown to the other party." 

"The president of a corporation is  en: ci fernzini its general agent." 
Trust C'o. v. Transit Llnes, 198 N. C., 673 (679). 

Another sound principle is applicable to the facts in this casc8 ill 
7 ' 1 t o m p s o ~ ~  2.. Asszirmce Sociefy, 199 hT. C., 59 (69).  

"Where one of two persons must suffer loss by the fraud or mi\- 
conduct of a third person, he who first reposes the confidence, or by his 
negligent conduct made it possible for the loss to  occur, must bear the 
loss." R. R. v. Xitchin, 91 N. C., a t  p. 44; Bank v. Liles, 197 N .  C., 
at p. 418. I n  law, n e  find no error in the judgment of the court brlon. 

No error. 

C. H .  SLATER,  OPERATING AS C .  H.  SLATER AND COMPANY, A N D  THE 
CENTRAL INVESTMEST CORPORATION, v. NORTH CA4ROT,INA 
BANK AND T R U S T  COMPBiYY AXD GURNEY P. HOOD, COML~ISSI~NER 
OF BANKS FOR THE STATE OF NORTH CAROLINA. 

(Filed 24 January, 1934.) 

1. Banks and Banking II e--Principals having equitable ownership of 
funds deposited by agent are not entitled t o  preference in bank's 
assets. 

The fact that an agent notifies a bank that a deposit made therein by 
him was made with moneys belonging to his principals in order to prevent 
the bank's right to equitable set-off of the funds against the amount due 
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tlic bank by the agent does not entitle the principals to a preference in 
the bank's assets upon its later insolvency on the ground of their beneficial 
or equitable ownership of the funds, there being no agreement that the 
deposits should be segregated from general funds of the bank. 

An agent notifying n bank that deposits made by him therein were made 
\\.it11 moneys belonging to his princiyals is not entitled tc a preference in 
bailk's assets upon its later insolvency. 

AITEAL by plaintiffs from Sinl;. J., at August Term, 1933, of G ~ I L -  
FOI~II. Affirmed. 

,\ction without cont ro~ersy  upon an agreed statement of facts. C. 11. 
Slnter, who was collecting agent of the Central Investment Corporation 
and other principals, opened an account wit11 the North Carolina Bank 
and Trust  Company i11 tlie name of C. H. Slater and Company. I n  
-lugust, 1032, C. H. Slater notified the bank that C. H. Slater and 
C"onipany was a trade-name and that the deposits were made in the 
trade-name to avoid the bank's right of set-off against this fund for 
Slatcr's personal obligations tlieii held by the bank; that the money 
so deposited did not belong to him but to third parties; and that  he  was 
usiug such account for remittances by check to his  several principals for 
rents collected and payments made on mortgage notes. H e  did not dis- 
close the names of his principals. Funds of the Central Investment 
Corporation and others mere deposited in the trade-name and for several 
months tlic ~ a r i o u s  principals received stated se t t lemc~~ts  by checks 
drawn on the deposits. Wlien money was deposited the bank issued 
geiicral deposit tickets and mingled the fullds with i ts  general assets. 
Tlicrc was no segregation and no other agreement betweel the bank and 
Slatcr or any of his principals. The bank did not know that  the Central 
I lnmtment  Corporation exercised ally right of ownership in  the deposits 
and made no further inquiry as  to the nature of the account. When 
the bank suspended business C. H. Slater and Company had on deposit 
$521.72 nhicli was treated as an  active checking account. The checks 
ve rc  signed ill the name of C. H. Slater and Company bay C. H. Slater. 
The  appellants contend that  the  Central Inrestment Corporation i s  the 
bcncficial owner thereof and is entitled to the deposit or, if not, that  
('. H. Slater and Company is entitled to  a preference created by the de- 
1)osit of a trust fund. The trial court dismissecl the :~ction and the 
plaintiffs appealed. 

S f a n l e y  CG Bceson for appel1a.nts. 
Uroolis, JIcLendon & Iiolderness for appellees. 

ADAMS, J. I t  is  admitted that  the Central Illvestment Corporation 
i s  the beneficial owner of the funds deposited i n  the bank in  the name 
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of C. H. Slater and Company, ant1 in view of this admission tlw ap- 
pellants argue that  the transaction between tlie depositor and the bank 
resulted in thr  creation of a trust wliicli cntitles the beiicficial owilrr to 
precedence in payment. The  argument is predicated on the tllcory of 
cquitable o~vnersliip arising from the bank's kiion ledge of tlic facat that 
tlie funds depositetl in the name of C. H. Slntcr m t l  Company uvrc ire(, 
from the banker's riglit of legal or (quitable sct-oft' against ('. I[. Sl,ltc~i~. 
Tlie appellants cite sereral caws in support of the 1)rinciplc that  ;I 

banker's lie11 or right of sct-off nliile or i l i~~nr i ly  ;~ttacliiug to tlrpositr 
funds caiinot be permitted to prevail against the equity of the bc~11cfir1;11 
onner of which the bailk lias notice, ~ i t h r r  :~ctual or coustrurti\(>. V a t .  
B a n k  c. Life I n s .  Co.,  104 C. S.,  54, 26 L. Ed., 693;  l'nina SfocZ T - c c t d 5  

S a f i o n a l  Bank  I-. G111espic, 137 'C-. S., 411, 34 L. Ed., 7'24; Cnltctl Stale'\ 
P .  B l ~ f t e ~ , ~ c > o ~ . f h - J z ~ d s o n  ('o*rporufion, dG7' lZ. S., 387, 69 L. Ed. ,  6 7 2 ;  
Arnold u .  S a n  Ramon VaUey  B a n k ,  194 Pac., 1012, 13 ,I. L. R ,  330, 111111 

ailnotation; A g a d  v. People's S a t .  R a n k ,  169 Ninn. ,  438, 50 A. L. R.. 
629, and allnotation. Conceding the principlr, n e  do not p e r w i ~ c  i t q  

applicatio~i to the agreed facts. The  qurstiou of set-off or banker'< 1ic>11- 
is not presented bp the appeal. W h c ~ i  tlie tlel)o4ts nere  madc, gc11era1 
recr4pts or tickets were issued by the bank; t h e  was no agretnici1t 
that tlic deposits should be segregated from tlie gc i~era l  fuiids; a ~ i d  it 
is  agreed that they remained subject to nitlidrawal by tlic t l t p ~ i t o r .  
Tlie mere fact of beneficial or equitable o~rnersliip confers upoil tlic 
Central I n r e s t ~ i ~ e n t  Corporation no right of prec~drnce  or prefe~wlce ili 
the distributioii of assets i n  the liancls of the Commis4oucr of I la~rkr .  

Thc appellants take the alternative position that the depositor of tlw 
fuiitls is a nrefcrrcd creditor of the bank a i d  is therefore entitlrd to 
priority orer tlie general creditors of tlie bank. AIpplyii~g the l)ri~lc.il)lt~ 
stated in all the recent decisiom tleali~ig nit l i  t l ~ r  question of c.lai111. 
x h i ~ h  have preference in the liquidatio~i of an i ~ i s o l ~  cnt baiili. 1) P are 
of opinion that  the appellants' position cannot be ma in ta i~~r t l  011 the 
theory of a segregated trust fulitl or of a statutory 1)refereiirc. II7~lltrcttcs 
r. I lood,  ( 'omr . ,  202 S. C., 140; If'/ac.lL. I-.  f l o o d ,  C'omr., ~ b i t l ,  3 3 7 ;  
I'arXer 2,. T m s f  Co., 202 S. C., 230; B a n k  7 % .  C ' o r l ~ o m f ~ o n  Cion~mlssco,c, 
201 X. C., 381; HitXs  1.. C ' o l p o ~ a f i o n  ( 'omn~iss ion ,  (bid. ,  819: ( ' o ~ p o r u -  
f ion Commission v. Trusf  C'n., 103 S. C., 696. Judginelit 

Affirmed. 
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THE HOOD SYSTEM INDUSTRIAL BANK OF HIGH POINT V. THE 
DIXIE OIL COMPANY A K D  D. 0 .  CECIL A X D  D.  1,. CECII,, SURETIES. 

(Filed 21 January, 1034.) 

1. Bills and S o k s  G a-Payee's surrender of note to mrrker and accept- 
ance of another note amounts to cnncrllation not requiring writing. 

Where in an action on a note the maker and sureties rely on the dis- 
charge of the note by tlie payee's acceptance of the note of another party 
in the sum due. and the payee's delivery to them of tlie lrnpcrs on which 
defendants 1 ~ ~ r r e  bound, the payee's objection to the introduction of a 
deposition of a witness bearing directly on the alleged contract on the 
ground that it tended to release a written instrument by par01 and that 
the contract alleged was not in writing, cannot be sustained, the contract 
alleged being a discharge of the debt under C. S., 3101, by intentional 
cancellation by the payee which is not required to be in writing. 

2. S a m o  
An instruction that n negotiable instrument may be discharged by any 

act which would discharge a simple contract for the payment of money 
is not error. C. S., 3101. 

 PEAL by plaintiff froni SinA., J . ,  at  September T w m ,  1933, of 
G~ILFORD.  NO error. 

011 15 April, 1929, the tlefendants rxccutcd and delirered to the plain- 
tiff their promissory note in the sunz of $5,400, the payment of which 
the Disie Oil Company secured by a deed of trust naming &I. H. Folger 
as trustee. The  trust v a s  foreclosed, the sale mas confirlned and the 
proceeds, less tlie cost of sale, together with another payment were 
credited 011 tlie note. The plaintiff brought suit to recorer $4,043.95, 
the remainder claimed to be due. 

I n  their answer the defendants allege that  under an  agreement with 
tlie plaintiff the Dixie Oil Company, more than a year before tlie fore- 
closure, sold to J. E. Marsh tlie property described in the deed of trust ;  
that  Marsh esecuted notes to the plaintiff, c o ~ e r i n g  the amount of the 
Oil Company's indebtediwss to the plaintiff ;  and tha t  the plaintiff 
accepted these notes and discharged the defendants. 

The defendants admitted that  they esecuted their note to tlie plaiutiff 
for $5,400, that  proper credits had been entered on the note, that  the 
amount due was $4,053.95 with interest from 25 April, 1932, and that  
if the defendants did not establish their claim of payment by the Marsh 
notes the plaintiff was entitlcd to judgment, less any usury that  may 
ha re  been charged. 

The court dismissed the defendant's clailn for usury and submitted 
one issue which was answered "Yes": "Was the note set out i n  the 
complaint paid by the delivery to  $he plaintiff of the Marsh notes, as 
alleged in  the answer?" 
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111 tlie muilicipal court of tlie city of Higli Point  jutlglncnt was 
reiiclered for tllc tlefendailts ant1 011 appeal to the Superior Court t l ~ o  
1)laintiff's esceptious n.crc 07-~rrulctl ant1 the j u d p ~ e ~ l t  \\.:I.: n f i ~ ~ i n c ~ l .  
Tlie plaintiff csceptcd and appealed. 

Ilauid t l .  Pcc~soi~s fov appel lant .  
'Clra1.wr & Casey fov appellres.  

A \ ~ a ~ f s ,  J. Pr ior  to the introductiou of el deuce  the p1ai11tlf-f ~niltl(' L L  

lnotion to quash the deposition of Wray Farlow on the grountl that tlic 
testimony of tlic witness n a s  ii~coinpetent in that it was not n statemvllt 
of facts but an  arguiiientatirc conclus io~~ of liis ovn  (C. S., 1510) b~ 
uliich, if believed, a written instrument would be released by parol. A z  
to the first objection the court announced that  the aclmissibillty of tlie 
irnswer to each question would be deterininctl when the t lcposit io~~ v : ~ s  
offered, and in reference to the other, the defendant D. 0 .  Cecil, \\ho 
\ \as  a surety on the note, testified that  vhen  the cashier agrectl to 
accept the Marsh notes in lieu of those given by the defendants the ' (bar~b 
tlelivered to me 111y papers and releaset1 the Dixie Oil Company," a l l  

act nhicli \\:IS tantamount to  a discharge of tllc debt or the ~ l l t e n t i o ~ ~ i ~ l  
ca~~ce l I a t io l~  of tllc papers. C. S., 3101. -Iccording to this testimony tlie 
uotes were tl(,livercd t o  the makers; they uere not retailled by tlit, liolder 
813 in 11fu111y C. 1:m112, 190 N. C., 639; and Farlou's  deposition b o i ~  
tllrectly upon the coontract wliicl~ tlie defendants pleaded ill bar of ill(. 
plaintiff's recovery. Other exceptjons n ere talrm to el i t l e~~cc  on the 
theory that  the c o ~ ~ t r a c t  \\.as not i n  v r i t i ng ;  but the defense \ \ : I \  ;I tlis- 
c,harge of the debt under C'. S., 3101, not the re~iunciation of ;I riglit 
under sertioli 3104, altliougli 111 thc latter 110 vr i t lng  is ~ l e r ~ q ~ r y  ~f 
"tlie instruliieiit is dcliverccl to the person p r i i ~ i a r i l ~  liable t l ~ ~ r e o ~ r . "  
Tlic first sisteeli exceptions nhicli are directly or illdirectly atltlrcbsc4 t o  
the same subject-mattcr must bc orerruled. Tlic only others to \\hicall 
u e  need a t l ~ r r t  arc tliose nhich Ii:l\c rcferer~ce to i ~ ~ s t ~ u c t l o ~ ~ b  ~ I \ ( ~ I I  the 
Jury. 

The  s e \ e l ~ t e c ~ ~ t l l  is directed to tlw court's s t a t c~ne i~ t  of a pui:rgr;~pl~ 111 

tlie ailsner, nliicli is unobjectioiiable; tlic eiglitcciitli, to tlie tlc po~it iol i  
of Farlow, mllicli \$as properly a d ~ i ~ ~ t t e d  in evidence: tllc ~ l i ~ ~ ( ~ t e ~ n t l i .  
to the rule given as to the burdell of proof, nliich \ \as correct; tlie 
twentieth, to ail instructioii correctly nlqdying the principle t l ~ t  
negotiable i~ist~.ument may be disclinrgetl by any act n l l i c l~  n111 (11s- 
charge a simple contract for the pajiilent of nioney. C. S., 3101. Tlie 
vliarge in our opinioli was a sufficiel~t coiiipliance wltli the rule that the 
court should give the respectire contentio~is of the parties and the Ian 
applicable thereto, as laid doxvn in 8. v. J l c r ~ i c ~ ,  171 S. C., i s$ ,  a ~ ~ c l  
Jaiwtt  c. TIW& C'O., 144 S. C., 290. Tlie other esccptions arc formal. 

N o  error. 
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MARIIE IIUSDLET Y. ~I~X"l '~OPOL11 'A~' i  I J F E  ISSURANC'E COMPANY. 

(Filed 24 January, 1931.) 

Insuranccb R c: 31 c-Where liability under policy begins six months after 
paoof of disability action instituted prior thereto is premature. 

Where an insurmce policy provides for payments to insured according 
to the stipulations in the policy s is  months after receipt of due proof of 
insured's disability as defined by tlie policx, a suit on the policy brought 
prior to the espimtion of s is  months after the furnishing of due proof is 
1)remnture nnd should be dismissed, and this result is lot affected by 
insurer's denial of liability on  the ground that insured had not become 
totally and permanently disabled during the life of the policy. 

CIVIL .ICTIOS, before AIIuore, Special Judge,  at  May Special Term, 
1933, of R o c r c ~ s ~ ~ a a f .  

On 1 January,  1920, the Metropolitai~ Life Insurance Company issued 
a group one-year renewable term policy of insurance No. 726-G on the 
lives of employees of tlie Riverside and L)au River Cotton Mills, of 
l>auville, Virginia. Sam H. Hundley, husband of the plaintiff, had 
been an  employee of said mills for soinetime and a serial ~lertificate No. 
6719 was issued to him as such employee. Xrs .  Mamie Hundley, the 
plaintiff, was named beneficiary ill the certificate. The master policy 
I\ as renewed from time to time until its cancellatioil on 31 August, 1930. 
Sam IT. Hundley died on 2 1  May, 1931, and on 20 October, 1931, the 
plaintiff filed wit11 the iusurance coinpany an  affidavit reciting the death 
of said S a m  H .  Hundley, ant1 that  "for sonic years prior to 31  August, 
1930, tlie said S a m  11. Hundley had been in  bad health and was only 
able to work intermittently, and that on or about 25 August, 1930, the 
said S a m  H. Hundley had a severe attack and was unablc to report for 
work two days during tlie week of 25 August, 1930, and that  the said 
S a m  H. Hundley became permanently disabled while in {lie employ of 
the Riverside ant1 Da11 R i w r  Cottoll Xil ls  before reachi ~g thc age of 
sixty. Tha t  . . . h e  was permanently disabled to  no rk  and that  
he  was thereby on or about 2 ;  August, 1030, permanently, continuously 
and wholly prevented from pursuing any and all gainful occupation by 
reason of his then disabled coiidition," etc. The  defencant admitted 
that it had received this notice. 

It was alleged in  the complaint that the certificate held by the de- 
ceased was for the sum of $1,500, and the plaintiff asked tz~ recover said 
surn with interest from 24 Nay,  1931. 

The defendant admitted the issuance of t h r  group poli1.y and its re- 
newal from time to time until the cancellation on 31 August, 1930, and 
also that  the deceased employee held the serial certificats referred to. 
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It denied that  the employee had ever been permanently and totally 
tlioabled during tlie life of the policy. 

When the case was called for tr ial  in the Superior Court the defendant 
tlemurred ore fenzis upon the ground that  the complaint failed to state 
:I cause of action. The  tr ial  judge withheld the ruling upon the de- 
murrer and the tr ial  proceeded. The policies of insurance were offered 
ill evidence and there x a s  abundant testimony tending to show that  the 
cxmployec became totally and pernianently disabled prior to tlie cancella- 
tion of the group policy, and was continuously disabled until the time 
uf his death 011 2 1  Nay,  1931. 

At tlie coliclusion of plaintiff's evidence the trial judge sustaiiled a 
n~otioli of nollzuit, and also the demurrer o m  tenus. 

From judgment so pronounced, the plaintiff appealed. 

I-'. 1'. St iers  for  p l a i n t i f .  
,Ymith, TT'harfon CE lluclgins f o ~  d e f e n d a n t .  

BXOC~DEA-, J. The serial certificate issued to Sam H, Hundley by the 
defendant contained the following prorision : "Any employee insured 
nndcr this plan, who shall become wliolly and permanently disabled 
while i n  our employ, before reaching the age of sixty, either by accident, 
injury or disease, aud is thereby permanently, continuously and wholly 
prevwted from pursuing any and all gainful occupation, will be re- 
garded as a claimant by the Metropolitan Life Insurance Company. Six 
months after the receipt of due proof of such disability, the insurance 
coiupaily nil1 begin making payments of the amount of irisurance under 
any one of tlie following plans a t  the option of the person insured," etc. 

AII alialysis of the foregoiiig clause in the policy discloses that in 
order to recover, the plaintiff must offer competelit evidencc tending to 
.hen : ( a )  pernianent disability as defined before age sixty; (b)  due 
proof of such "disablement"; (c)  that  six months ha re  elapsed since 
furnishing such proof, and that  there has been a failure to pay. The 
record discloses that  summolls was issued on 3 S o ~ e n l b e r ,  1931. The 
~i ortling of the contract clearly specifies that  the company shall not 
begin to make payments until six months after the receipt of the proof. 
O h i o u ~ l y ,  p a p l e n t  could not be enforced before the lapse of bix months, 
ant1 lieilce i t  follons that  the action was prematurely brought. It is not 
deemed relevant to discuss the meaning of the six months' clause or for 
n h a t  reason i t  was inserted in  the contract. I t  is there in  plain English. 
S o r  is the fact that  the defendant denied liability material for the reason 
that the parties had contracted to postpone payments until six months 
after  the receipt of proof. 

-1ffirmed. 
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MRS. HENRIETTA MATTHEWS WRAY, MOTIIEX OF WM. ,T. MATTHEWS, 
DECEASED, AND RUBY WRAP, SISTER, v. CAROLINA COTTON AND 
WOOLEN MILLS COMPANY, EMPLOYER, A X D  Z T N A  LIFE INSURANCE 
COMPANY, CARRIER. 

(Filed 24 January, 1034.) 

1. Master and Servant P c- 
The claim of a n  injured employee under the Com~elisation Act is 

barred if not filed within one year of the accident. 
2. Same-Claim of dependents for employee's death is not barred if filrtl 

within one year af'ter death of employee. 
Where the claim of an employee under the Compens.tion Act is dis- 

missed because not filed n i th in  one year of the accident, and pending 
appeal the employee dies a s  a result of the accidental injury, his de- 
pendents' claim for compensation for his death brought me month after 
his death is not barred, the dependents not being partitbs in interest ill 
the prior proceeding, and their claim being an original right enforceable 
only after his death. Chapter 120, sec. 24, Public Laws cf 1929. 

3. Master and Servant F d- 
Evidence taken before the Industrial Commission upon a claim of an 

injured emplo~ee  is competent in proceedings by his dependents to recover 
compensation for his death later resulting from the accident. 

4. Master and Servant F i- 
Where there is ample evidence to support the claim of dependents of 

a n  employee the findings of the Industrial Comlnission upon which :In 

award is made a r e  conclusire on the courts. 

APPEAL by respondents f r o m  i l l o o ~ ~ ,  Special Judge, n t  M a y  Special 
Term,  1933, of ROCKIXQHA~L Affirmed. 

T h i s  i s  a proceeding under  t h e  N o r t h  Carol ina Workmc:n7s Compcnsa- 
tion Act. Wi l l i am J. Matthews, ail employee of the  Carol ina Cottoil 
a n d  Woolen Mills, was in jured  about  9 p.m. oil 28 S o v e m b ( ~ r ,  1930. Whi le  
engaged i n  running  a slashing nlachine h e  pulled a lever which was  
supported by  a c h a i n ;  t h e  cha in  broke and  the  lever fell  on  h i s  left 
leg a n d  in jured  i t  two or  three inches above t h e  knee. H i s  leg was 
amputated.  T h e r e  was evidence t h a t  h i s  death resulted f r o m  t h e  acci- 
dent. 

T h e  Indus t r ia l  Conimission was first notified of t h e  i n j u r y  on 1 2  
April,  1932. T h e  case was heard  by  one member of t h e  Commission on 
25 J u l y ,  1932, a n d  was dismissed on  1 5  August,  1932, f o r  t h e  reason 
tha t  t h e  claim h a d  not been filed wi th  the  Commission n i t h i n  one pear  
a f te r  t h e  accident. Workmen's Compensation Act, section 24. T h e  claim- 
a n t  appealed but  died before the appeal  could be heard by t h e  Commis- 
sion. 
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His  death occurred on 24 August, 1932, and on 8 September, 1932, 
his dependent mother, ?Mrs. Henrietta Matthews Wray, filed with the 
Industrial Commission her claim for compensation and requested a 
further hearing to determine the question of depenency. H e  left sur- 
viving him his mother and sister as his dependents. 

This claim was heard by one member of the Commission who allowed 
tlw dependents compensation and upon appeal to the full Con~mission 
thr  award was approvecl. Appeal was then taken to the Superior Court 
and the findings of fact, coi~clusions of lam, and the  award of the full 
Commission were adopted by the court and in all respects affirmed. Thc 
respondents excepted and appealed. 

1iin.q & King for appellanfs. 
II. L. Fagge, B .  W .  Walker and James B .  Fagge, Jr., for appellees. 

, h u m ,  J. The amendment of section 24 of the Workmen's Compen- 
aation Act was ratified on 12 May, 1933, and the opinion of the Indus- 
trial Commission was filed on 7 March, 1933. At the latter date section 
24 read as follows: "The right to compensation under this act shall 
bc forever barred unless a claim be filed with the Industrial Commis- 
sion withirl o m  year after the accident, and if death results from the 
accident, uulcss a claim be filed with the Commission within one year 
tlirrcafter." Public Laws, 1929, chap. 120, see. 24. 

F i l l i a m  J. Matthews, the employee, was injured on 28 Korember, 
1930, and filed his claim with the Industrial Commission on 12 April, 
1932. The claim, therefore, was not filed "within one year after the 
acciderit," and for this reason i t  was dismissed. The limitation of 
time prescribed by the statute is mandatory and must be observed. 2 
Scliileider, Workmen's Compensation Lam, 1904, see. 645; Minor, Work- 
men's Compensation Laws, 310; KalucL% v. Am. Car. & Foundry Co., 
166 S. TV. (Mich.), 1011; Bzlshnell v. Industrial Board, 114 N .  E .  
[ l l l . ) ,  496. 

Within a month after the death of the employee his dependents filed 
with  the Commission a claim for  compensation and i t  was allowed. 
The appellants contest the validity of this award mainly on the ground 
that the claim prosecuted by the dependents was in the nature of an  
amendment to  the proceeding begun by the employee and that an amend- 
ment could he made only by consent; that the order dismissing the 
employee's claim was final and exclusive; and that the limitation which 
barred the employee bars his dependents. We do not regard this as a 
legitimate deduction. 

With respect to the claim of the employee it may be granted that  
as to him the order denying relief was conclusive; but during his life- 
time his dependents were not parties in  interest to the proceeding he 
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brought for the enforcement of his claim. Their right to compensation 
did not arise until his death and their cause of action was not affected 
by anything he did, not even to the extent of a reduction of their com- 
pensation by payments sought by him, because no such payments u7ere 
made. The basis of their claim was an original right which was en- 
forceable only after his death. Curtis v. Siater Consf. Co., 168 X. W .  
(Mich.), 958; Giannotti v. Gi~ l s t i  Bros., 102 Atl. (R.  I . ) ,  887. 

I t  is suggested that the evidence which mas heard in reference to the 
claim of the employee was not competent in behalf of the dependents; 
but both claims originated in one accident and all the eridence relating 
to the accident and injury, the employment, the date and cause of the 
death, and other circumstances were matters of record and were proper 
subjects of investigation. There was ample evidence in support of the 
dependents' claim and we are concluded by the facts as found by the 
Commission. Clark v. Woolen. Mills, 204 K. C., 529; Johnson v. Bag- 

wnent ging Co., 203 N. C., 579; Aycock v. Cooper, 202 N .  C., 500. Jud, 
Affirmed. 

STATE v. D. 0. TATUhI. 

(l?lled 24 January, 1934.) 

Bills and Notes D f-Check given under a g g m e n t  that payee should 
hold it to future date does not come within provisions of "bad check 
law." 

law," and where defendant testifies to such agreement it is error for the 
court to direct the jury to find defendant guilty if they believed all the 
evidence beyond a reasonable doubt. 

CRIMINAL ACTIOS, before Xoore, Special Judge, at June Term, 1933, 
of ORANGE. 

The evidence was to the effect that on 28 October, 1932, the defendant 
signed and delivered to an agent of W. I. Anderson Coinpany a check 
in the sum of $42.86 drawn on the Bank of Chapel Hill. This check 
represented a payment on a past due account. The check was deposited 
in Greensboro on 29 October, 1932, and was returned by the Rank of 
Chapel Hill  unpaid. $10.36 had been paid on the check before the issu- 
ing of warrant on 7 March, 1933. The defendant testified that he gave 
the check "to be applied on an account for groceries which had been 
previously purchased and delivered, and asked him to .iold the check 
until the following Monday and then to deposit it in Greensboro, and 
that I would deposit enough money in the Bank of Chapel Hill to take 
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care of it before it reached Chapel H i l l ;  that on Tuesday, 1 Sowmher .  
1932, I did deposit enough money in the Bank of Chapel Hil l  to takc 
care of this check, but the check had already been returned." The record 
s h o m  the following : ",It this point Judge Moore stopped the testin~ony 
and told the attorney for tlie defendant in the p re s~ace  of the jury that  
on defendant's testimony, he would instrni~t the jllry if yo11 belielc the 
evidence beyond a reasonable doubt you r i l l  retuni  a rerdict that thv 
defendant was guilty." Thereupon the trial judge instructcd the j m y  
that if they believed all of the evidence beyond a reasonable doubt t h ~ y  
should return a xcrdict of guilty. A rerdict of guilty x a s  returned air(1 
from judgment tl~ereon the defendant appealed. 

At torney-Gene~al  U ~ , u m n l i f f  and Assistant .4ttorneys-Gmie1-u1 ,Yeu~c~cll 
and B m f o n  for the Sytafe. 

L. b. Phipp,s and R o y  I T ' .  J fcQinnis  for rlrfen.clant. 

BROGDEX, J. There is no essential difference between a pobt-dated 
rheck and one given with the understanding or agreement that  tlie same 
shall be held and presented by the owner a t  a fu ture  date. I t  was tlic 
function of the jury to determine whether such agreement n a s  ~nadt..  
I f  i t  was made a t  the time of giving the check, the defendant would not 
be guilty upon the facts disclosed by the record. See S. v. Cmrr fo?d ,  
198 S. C., 522, 152 S. E., 504; S. r.  E'ranklin, 204 S. C., 157; S. 1 .  

B y r d ,  204 S. C., 162. 
S e w  trial. 

(Filed 24 January, 1934.) 

1. Appeal and Error E a- 
The pleadings, issues and judgmelit appealed from are necessary parts 

of the record proper, and where they are not contained in the record the 
appeal will be dismissed. 

2. Appeal and Error E c- 
I t  is the duty  of appellant to see that the record is properly made ull 

and transmitted. 

APPEAL by plaintiff from S?nall,  J., at  J u n e  Term, 1933, of ALA- 
JIANCE. 

J o h n  J .  l i enderson  for p la in t i f .  
C'oulfer Le. Allen, for defendant B o o m .  

STACY, C. J. W e  are not able to determine the nature of this proceed- 
ing from the record. Bu t   h hat ever its purpose, i t  seems that  exceptions 
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MICHAUX 2'. BOTTLING Co. 

to a referee's report were heard by Judge Midyette, at  X a y  Term, 1932. 
Hi s  rulings were apparently handed to the clerk with tl-e statement that 
they should go upon the judgment docket "when the defendants h a w  
paid $300 into court." Appeal noted. 

Later (the time not indicated), this conditional or purported judg- 
inent appears to have been stricken out by Cowper, special judge. Pre- 
sumably, this n.as done at a term of court held in Alamance County, 
though the record is silent on the point, and the validity of the order 
may be doubted. Wellons v. Lassifer, 200 K. C., 474, 1 5 7  S. E., 434. 

At the J u n e  Term, 1933, the plaintiff moved for a "rehearing on the 
referee's report," and further "that there be a rehearing of the referee's 
report, exceptions filed, and a final judgment upon said hearing." Mo- 
tion denied and plaintiff appeals. 

I t  mould seen1 that  a judgment of some kind should be entered upon 
the referce's report, and if exceptions were duly and seasonably filed 
thereto, they should be ruled upon, but the motion se4:ms to be for a 
"rehearing on the referee's report," whatever this may mean. 

The appeal must be dismissed, for the reason that the pleadings and 
the referee's report have been omitted from the record, and we are not 
able to ascertain what it is all about. Parks v. Seagraves, 203 S. C., 
64i, 166 S. E., 747. Rule 19, sec. 1, of the Rules of Practice provides 
that "the p l e a d i ~ ~ g s  on which the case was tried, the  issuc~s, and the judg- 
1ne11t appealed from shall be a part  of the transcript in all cases." I t  
is the uniform practice to dismiss the appeal for failure to  send ul) 
necessary parts  of the record proper. Riggan v. IIarrlson, 203 K. C., 
191, 163 S. E., 358; Pruift v. Wood, 199 X'. C., 788, 156 S. E., 126; 
Waters v. Waters, ibid., 667, 155 S. E., 564. 

I t  is the duty of appellant to see that the record is properly made 
up and transmitted. S. v. Golden, 203 X. C., 440, 166 ti. E., 311; S.  c. 
F~.izell, 111 N. C., 722, 16 S. E., 409. 

Appeal dismissed. 

JOHN S. MICHAUX, ADMIXISTRATOR OF THE ESTATE OF BAILEY WILLIAMS, 
DECEASED, EMPLOYEE, AND ANNIE WILLIAMS, r. GATE CITY ORANGE 
CRUSH BOTTLING COMPANY, EMPLOYER, AXD GLOBE INDEMNITY 
COM PANT, INSURER. 

(Filed 24 January, 1934.) 

1. Master and Servant F n- 

A boy employed by a truck driver for a bottling company with the 
knowledge and consent of the company, whose services are necessary to 
the proper distribution of the products of the company is an employee of 
the company within the meaning of the Workmen's Compensation Act. 
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2. Master and Servant F +Evidence held sufficient to support finding 
that accident arose out of and in course of employment. 

9 helper of a truck driver, left behind 11-hilc playing o r  scuffling with 
another boy, ran and caught up with the truck, and in attemptin? to climb 
upon the moving truck, fell to his injury and death. Held, if hc was 
guilty of contributory negligence in attrmpting to climb upon the m o ~ i n e  
truck it would not preclude recovery under the provisions of the Com- 
pensation Act, and his prior scufling would not preclude recowry, s11c.h 
acts bearing no relation to the subsequrnt injury and death. 

CIVIL ACTIOK, before Sink ,  J . .  at August Term, 1932, of Gu11,vonn. 
The  Gate City Orange Crush Bottling Company owned sevcral truck. 

which i t  used to distribute its products. W. S .  Simmons drove one of 
said trucks for the defendant, Bottling Company, and each truck tlriwr 
was assigned a certain territory. The  truck drivers hired boys with tlw 
consent and knowledge of the employer to assist in the distribution of 
the products. The  drivers paid the boys so hired by them out of their 
own wages or con~missions. W. S .  Simmons, a truck driver, c ~ n ~ ~ l o y c t l  
the deceased, Bailey Williams, a boy about sisteeli years of age a* :I 

truck helper and paid hi111 about $4.00 per week. On 26 Map, 1929, tlrc. 
truck operated by Simmons stopped to make a delivery of soft tlrillks 
and while the truck was standing still, deceased and another Segro  b o ~  
engaged in a fuss about an Eskimo pie. The  driver of the truck s tar tc~l  
off arid r an  some little distance wlieli the deceased in this case rau 9ftc.r 
it, caught the truck, and in attempting to climb on it fell ant1 sustail~ctl 
the in jury  causing his death. The plaintiff, Annie Williams, inothcr of 
the deceased, is the sole dependent of Bailey Williams. 

,I claim was duly filed with the Industrial  Commissioil ant1 a11 
award made by the hearing Commissioner. Upon appeal to thr  frill 
Commission the award was affirmed. 

Tlie findings of fact of the Industrial  ('oil~nlission arc as fol1o11.s : 
I .  That  all parties are bouiid by the Workmen's Compensatioll .\rt. 
2. That  Siniinons, the d r i ~ e r  of the truck, was a regular employee of 

the clefelidant, Gate City Orange Crush Bottling Company. 
3. That  on 26 May, 1929, Bailey Williams, deceased, sufi'rretl a11 

accident that arose out of and in the course of his employment. 
1. That  the mother, 22nnie Williams, was the sole dependent of the 

deceased. 
Upon appeal to the Superior Court the award of the Industrial Com- 

mission was affirmed, and from such judgment the defendants appealed. 

Smith, TVharton Le. IIudgir~s f o ~  p l u i n f i f s .  
Kenneth ,$I. B r i m  for defendnnts. 

BROCDEK, J. The claimant was employed as a truck helper by the 
h i r e r  thereof, with the consent and approval of the employer, Gate 
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City Orange  Crush  Bott l ing Company.  Moreover, 11 s services were 
ncccssary to  the  proper  and  efficient distribution of t h e  products of the 
cmploycr. H e  was in jured  i n  at te lnpt ing to climb upon the t ruck to 
vliicll lie had becn assigned ill the prosecution of t h r  business of the 
O U I I ~ T .  llccycs a. C r c a m c ~ y ,  195  S. C., 113, 141  S. E., 340. 

-1ssuming t h a t  i t  Ivas a negligent act f o r  this boy to a1 tempt to  ~ n o u l i t  
:I ~ t i o v i ~ l g  truck, nevertlleless "it is generally conceded by al l  courts t h a t  
tllc various compemation acts were intendecl to el iminate  the fau l t  of the 
I\-orlimaii as  a basis f o r  d c ~ i y i n g  recovery." Chamban G. Oil Co., 199  
S. C., 28, 153  S .  E., 594. T h e  fact  t h a t  previous to  h i s  i n j u r y  he had  
1)ccn p l a ~ - i n g  or  scuffling or sparr i i lg  wi th  another  boy does not preclude 
recovery upon  t h e  facts  disclosed by the  record. S u c h  a r t s  bore no rela- 
ti011 to h i s  fa l l  f r o m  t h e  t ruck  a n d  the  consequent deal 11. 

There  was competent evidence to support  t h e  findings of fact  made 
1 ) ~ -  the I n d u s t r i a l  Commission mid t h e  judgment is 

Affirmed. 

(Filed 21 January, 1931.) 

1. R\tradition il d-figitive from justice may be nrrec,ted on  warrant  
of magistrate  of this  State, bu t  is  entitled t o  hearing before com- 
mitment. 

Where a justice of the pcace of this State issues a warrant for tlie 
arrest of a person based upon an affidavit that such perscn was a fugitive 
from justice from another state, and the warrant is regular and valid, 
X. C. Code of 1931, 4556(1) ,  in ltabeas corpus proceeding!; instituted prior 
to a lienring upon the warrant before the justice of the peace, an order 
remanding the petitioner to tlie custody of the sheriff nlio had arrested 
l~etitioner is  not error, but petitioner is entitled to a hearing before the 
justice of tlie peace before lie is committed to await the issuance of an 
estrndition ~varrant .  

8. Same-Fugitive from justice arrested on  war ran t  01' magistrate of 
th i s  S ta te  may no t  be delivered t o  o thcr  s ta te  prior t o  proper extradi- 
tion papers. 

A person arrested upon a warrant of a justice of the peace of this 
State, issued upon an affidavit that  such person was a fugitive from 
justice from another state, N. C. Code of 1031, 4536(1) ,  may not be 
lawfully delivered to the authorities of sue-11 other state until the Gov- 
ernor of this State has honored a requisition for such person from the 
Governor of such other state. 

THE abore  entitled cause was heard  on t h e  re tu rn  to  a wri t  of 
t e r f i o r a r i  issued b y  the Supreme Cour t  on  1 1  October, 1933, to  review 
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the judgment of Oglesby, J., a t  Concord, N. C., on 6 AIay, 1933. From 
C.\BARRVS. Xodified and affirmed. 

On 11 November, 1932, J .  Wayman Mitchell v a s  arrested in  Caharrus 
County, Sor t l i  Carolina, by the sheriff of said county under a na r ran t  
iisuect 1 ) ~  n justice of the peace of Cabarrus County. The  sheriff was 
cominanded by said na r ran t  "forthwith to arrest J. Wayman Mitchell, 
and liim safe l -  keep so that you may have him before me a t  my office 
in said county immediately to answer the complaint abore set forth, and 
1,e dealt with as the law directs." The warrant  lvas issued on an affidavit 
by nhich  it n a s  made to appear that  J. Wayman Xitchell has been 
i i ~ d i c t d  by the grand jury of Warren County, in the State of Tennessee, 
for a felony committed by him in said State, and that  he is now in this 
State as a fugitive from justice. 

On 10 December, 1932, before a hearing had been had on the warrant, 
0 1 1  the petition of J .  Wayman Mitchell, Judge  Oglesby, the resident 
judge of thtl Superior Court of tlie Fifteenth Judicial District, issued 
,I v r i t  of hnbi~cis torpus directed to the sheriff of Cabarrus County, and 
,*oinmantl i~~g tlw said sheriff to ha\ e the body of the said J. TVayman 
-\litcliell bcfore him at a time and place fixed in the m i t ,  in order that  
the lanfnlness of his custody and detention by the  said sheriff might be 
inquired into by him. 

0 1 1  tlie return to the n r i t  of habeas t o r p u s ,  upon his finding that tlie 
lwtitioner was in the lawful custody of the said sheriff, Judge Oglesby 
o d c r e d  and adjudged that  the petitioner be and he was remanded to the 
c,ilstotlg' of the sheriff of Cabarrus County. I t  was further ordered that 
-,lltl iheriff deli1 er the petitioner, J. Wayman Mitchell, to the autlioritles 
of the State of Tennessee, upon their demand. 

Thereafter, J. Wayman 3Iitcl1ell applied to  the Supreme Court for a 
v r i t  of rfcorarc in order that  said Court might review the judgment 
of Judge Oglesby in the h u h e u ~  coi-pus proceeding pending bcfore him. 

IIai-tsell & IIai-tsell for petit ioner.  
-1 rt,~fielcl, S h e w i n  & B a r n h a r d t  contra. 

C'oxson, J. I t  appears from the record in this cause, as certified to 
this Court in response to the writ of ce i f iorar i  issued on 11 October, 
1933, that  the na r ran t  under which tlie petitioner, J. Wayman Mitchell 
Jr as arrested, and under which he was held in custody by the sheriff of 
Cabarrus County, the respondent i n  the habeas corpus  proceeding, was 
regular and d i d  in  all respects. K. C. Code of 1931, section 4556(1). 
Chapter 12-1, see. 11, Public Laws of N. C., 1931, There was no error 
in the judgment remanding the petitioner to the custody of the re- 
spondent. 
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I t  does not appear from the record, however, that  the petitioner hat1 
I m n  taken by the sheriff before the justice of the peace who issued the 
warrant, for  a hearing as providcd by the statute, prioi- to tlic i~sunnc t~  
of the writ of habeas corpus. Tlie petitioner is entitled to a hearing 
beforc the justice of the peace, beforc lie can be committed to await the 
issuance of an  extradition warrant  by the Governor of this Statc,. -I t  
such hearing the justice of the peace will determine whether the peti- 
tioner shall bc committed to await the issuance of an  2xtradition war- 
rant, or shall be discharged. The petitioner cannot be lawfully de- 
livered to the authorities of the State of Tennessee, un  il the Govw~ior  
of this  State has honored a requisition from the Governor of the State 
of Tennessee for the petitioner. I t  was error to order the sheriff of 
Cabarrus County to deliver the petitioner to the authorities of the State 
of Tennessee, upon their demancl. *Is modified in acco~~dnnce with thi.; 
opinion, the judgment is 

Affirmed. 

GEORGE E. PRITCHARD v. GURNEY P. HOOD, COMMISI~IONER OF BASKS, 
EX REL. CAROLINA BANK ARTD TRUST COMI'ANY. 

(Filed 24 January, 1934.) 

Banks and Ehnking H a-Claim for deposit may not 1~ offset against 
statutory liability on stock in insolvent bank. 

Plaintiff purchased the claims of depositors in a Aosed bank and 
tendered them to the liquidatinq agent in payment of his stock assess- 
ment levied against him upon his stock in the bank. The liquidating 
ngent declined to so apply the claims and plaintiff brcught suit. Hcld. 
claims of depositors cannot be offset against the s t a t~ to ry  liability on 
stock, only dividends on such claims being so applicable, and chapter 
344, Public Laws of 1933, has no application, and even if the statute 
were applicable the result n-oultl not be affected, the statute being void. 
S. C. Code of 1031, see. 219(a). 

, ~ P P E A L  by plaintiff from Parker, J., at  Chambers in P a s q n o t a ~ ~ k  
County, on 6 July,  1933. From PASQ~OTASK. Affirmed. 

The  Carolina Bank and Trus t  Company, a corporatior engaged in the 
banking business in Pasquotank County, under the laws of this Stntc, 
closed its doors and ceased to do business on 23 August, 1929. I t s  assets 
are now in the possessioil of Gurney P. Hood, Commiss,ioner of Banks 
of Xor th  Carolina, and are in process of liquidation as provided by 
statute. N. C. Code of 1931, src. 21S(c), chap. 113, :Public Laws of 
N. C., 1927, as amended. 

T h e  plaintiff is a stockholder of the Carolina Bank and Trust  Com- 
pany, and as such has bee11 assesscd by tllr Con~missioner of Barilts in 
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the sum of $2,000, by reason of his statutory liability, Y. C. Code of 
1931, see. 219(a).  This assessment has been duly docketed in the office 
of the clerk of the Superior Court of Pasquotank County and by virtue 
of the statute said docketed assessment now has the force and effect 
of a judgment of the Superior Court. No payment has been made 
by the plaintiff on said assessment. 

Since the Carolina Bank and Trust  Company closed its doors and 
ceascd to do business, the plaintiff has purchased from certain of its 
depositors their claims against said bank, exceeding i n  amount the said 
nqsessment, and relying upon the provisions of chapter 344, Public-Local 
Laws of Xorth Carolina, 1933, as amended, has tendered said claims 
to the Con~missioner of Banks and demanded that  same be applied to 
the payment and discharge of said assessment. The  Commissioner of 
Banks declined to accept said claims and apply the same in accordance 
with plaintiff's demand. 

At  the hearing of the action the court was of opinion that  upon the 
foregoing facts, plaintiff was not entitled to  the relief demanded and 
tliereupon adjudged that the action be dismissed and that  the defendant 
recover of the plaintiff the costs of the action. 

The plaintiff excepted to the judgment and appealed to  the Supreme 
Court. 

il'hos. J .  i l l a rkham for plaintif. 
Il'hurr~pson & Wilso?~ for de fendan t .  

CONNOR, J. The judgment in this action is affirmed upon the authority 
of the decision in In  re  Trust C o m p a n y ,  197 N .  C., 613, 150 S. E., 118. 

Chapter 341, Public-Local Laws of North Carolina, 1933, as amended, 
11:~s no appIication to  this case. Even if i t  was applicable, the  judgment 
I\-ould be affirmed, for the reason that  said statute is unconstitutional 
and void. See E d g e r t o n  v. I l o o d ,  Comr.,  post, 816. 

Affirmed. 

ALICE C. RUSSELL v. L. G. GARNER. 

(Filed 24 January, 1934.) 
Highways D - 

Evidence of dedication of a road, as widened, and its obstruction by 
defendant and special injury resulting to plaintiff is sufficient to take 
the case to the jury in an action for a mandatory injunction and dam- 
ages for wron,@ul obstruction. 
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APPEAL by plaintiff from Sink, J., at  February Tern], 1933, of 
FORSYTH. 

Ciri l  action for mandatory injuiictio~l and for damages. 
Plaintiff alleges that  the old Styers Mill Road in I'orsyth ('ounty 

has been used for ingress, egress and regress to her f a rm  fort^ years or 
longer, and that  said road u-as dedicated to the public use maiiy decades 
ago. This  is  admitted by the defendant. 

I t  is furtlicr alleged, and supported by evidence, that this road was 
widened in 1925 with the consent of the adjacent landowners. The  
defendant, L. G. Garner, purchased 435 acres of land on the east side 
of this road, as widened, in January ,  1928, and has el-ected a barbed 
wire fence across a part  of the road, forcing traffic to the west side and 
1~nclering it practically impassable with heavy trucks a1 any time, and 
with other vehicles when the ground is wet or muddy. 

A t  the close of plaintiff's evidence, there mas a judgment of ~ io l~eui t ,  
frorn which she appeals. 

L. 1.'. Scott for plaintifjc. 
L\rO r o u n ~ e l  a~pear inq  for defendant .  

STACY, C. J. We are not adrised as to the tlieory up011 which the 
judgment of noqsuit was entered. I t  would seem to  be cwoneous under 
the decisions in  Colvin v. Power CO., 199 N .  C., 353, 154 S. E., 678, 
Grant v. Power Co., 196 N .  C., 617, 146 S. E., 531, and Tisr c. 
Wkitaker, 146 K. C., 374, 59 S. E. ,  1012. 

There is evidence (1) of dedication of the road, as  widened, ( 2 )  of its 
obstruction by the defendant, and (3 )  of special in jury  to  the plaintiff. 
This carries the case to the jury. 13 R. C. I,., 231; 29 C .  J., 631-632. 

Reversed. 

AGNES BLACKR'ELDER r. CITY O F  COSCORD. 

(Filed 24 January, 1934.) 

Municipal Corporations E c-City may not be held liable for error of 
judgment in adoption of plans for original constlucti~on. 

Where a city adopts plans of n competent engineer fo- street improve- 
ments which call for graduated drains across each side of one of the 
streets a t  a street intersection to accommodate the flow of surface nater  
along the other street, such drainage being necessary in the engineer's 
opinion because of the contours of the ground a t  that point, the city may 
not be held liable in damages b~ a passenger in an automobile who was 
riolently bumlwd a n d  severcly injured when the automobile i n  which 
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i l ~ e  \v:11; riding pacsecl orcr the drains at a reasonable rate of speed, 
there being no evidence of negligent construction or negligent failure to 
keep the streets in rea?onable repair. and the atloption of the original 
plans for the construction being in the esercise of judgment in the dis- 
charge of a gorermlentill function for nhich the city may not he helcl 
liable. 

( ' I . . \ I~sos ,  J.. dissenting 

C'IVIL ac ,~~os ,  before l i i l l ,  Special Jutlye, at Juue  Term, 1033, of 
C'ABARRU~. 

,It  the intersection of Fraiiklin Avenue and Cedar and Pine  streets 
in the city of Concord the said Franklin Avenue runs east antl west. 
l'inc Street intersects from the southern side thereof and Cedar Street 
from the opposite side. Franklin Avenue is a much used street and is 
paved. Cedar Street is also paved. There is a p a ~ e d  valley gutter on 
both sides of Franklin Arenue, constructed for the purpose of carrying 
t l ~ c  na ter  off Franklin across Cedar arid Pine  streets. The  evidence 
tended to show that this gutter created a depression in  the p a v e m e ~ ~ t  
a t  the intersection of Cedar Street. The depth of the depression was 
~ a r i o u s l y  estimated from nine to eleven inches, or as  a civil engineer 
nl io n a s  a witness in  the case, said:  "There was a rise of approximately 
one inch to the foot, that  is, going out from Frankliri Avenue into 
Cedar Street." 

The  plaintiff, a passenger in an automobile, mas injured on 11 July,  
1031. Her  narrative of the in jury  is substantially as  follows: "Just 
before I got hurt  we were going toward Franklin Avenue. We went out 
Pine Street antl drore u p  to Guy Street and backed out in Pine  Street, 
a ~ i d  were going back toward Fraiikliii Avcnue. Guy Street is about 300 
fccit from the i~~tersec t ion  of Pine  and Franklin Avenue. . . . Mr. 
A\llen was driving, 1 had no interest or control in the car. I judge 
u c .  mere going at  the rate of fifteen or eighteen miles an hour. A t  this 
nitersection there is a ditch or a gulley, a' paved street. These ditclies 
nere  at the intersection of Cedar Street and Franklin Arenue. I t  is 
necessary to cross these ditches. When Jle went across this gulley i t  
garc  me a serere jolt. I never knew what did it. I t  knocked me 
ullconscious, threw me against the back of the car. . . . W e  crossed 
F r a l ~ k l i r ~  Arenue, theu we went to Guy Street and turned around 
and came back the same way v e  had gone. We had crossed F rank l i l~  
Areilue a few minutes before that  and came back across it.  We saw the 
street when we went across, hut we didn't think the place was dangerous. 
. . . Franklin Avenue, Cedar and Pine  streets are all pared. I mas 
on the back seat. . . . We were about the center of Franklin Are- 
nue when the car gave a jump, the ridge of the street of Franklin 
Avenue. This mas the second time we went across Franklin Avenue. 
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. . . Jus t  before you get to the ditch there is a raise in the strcet 
on Franklin Avenue. . . . The raise is in Cedar (3treet. . . ." 
Another witness for plaintiff said:  "There is a trench on each side of 
Franklin, I guess a water drain, and on the side next to Cedar i s  almost 
a sudden jump, looked like 18 or 15 inches jump up, for about 8 or 10 
feet. . . . The jump took place along about the  side ditch betwecli 
Cedar and Franklin Avenue, in  my opiniou. Franklin was raised up 
in  the center like a country road. . . ." Another witness for plaintiff 
said: "In going out of Franklin Arcnue into Cedar Street i t  is neces- 
sary to cross this dip or ditch. There is quite a rise in o Cedar Strcet 
about 15  or 18 inches deep, quite a sudclen rise until you come out 
of the ditch, and i t  goes off gradually. . . . I didn't say it wa.; 
a gulley. There is a kind of a ditch there, so the water Twill continuc to 
run on down Franklin d r e n u e  illsteat1 of out into Cedar Street. . . . 
All three of the streets are paved. There is no hole. I t  is what ~ o u  
call a dip to let the water run down from Frankliu Are1 ue." 

The evidence for the defendant tended to show that  t ~ e  city of COII-  
cord employed Reece I. Long, who mas placed in  chaige of the co~l-  
struction of the streets, and the court further found tha such engi~lecr 
was an  expert i n  c i ~ i l  engineerilig and road construction work. I Ie  
testified in effect that in order to care for the drainage at the inter- 
section of Franklin Aveiiue and Cedar Street, it was necessary to con- 
struct a ralley at  the intersection of Cedar because of the n a t u ~ a l  
drainage and the colifiguration of earth at that point. 

Issues of negligence and damages were submitted to the jury and 
answered in  favor of plaintiff. There was a n  award of $2,500 ill 
damages, and from judgment upon the ~ e r d i c t  the defendant appealed. 

$1. S. Williams, G. 1'. Carszuell and Joe 1V. Ervin fo r  ,nluintiff. 
2. A. Morris and Hartsell & IiTarsell for  defendnnf. 

BROQDEN, J. What  duty does the law impose upon ini~~iicipalitics ill 
the construction of paved streets? 

The evidence discloses that  a side street, known as Cedar Street, 
intersects a thoroughfare in  the city of Concord, known as Frankliu 
dvenue. Several years prior to the injury to the plaintiff the defendaut 
city had undertaken to  pave these streets. I t  employed, so f a r  as the 
evidence discloses, a competent engineer, who was found by the court 
to be a n  expert i11 street and road construction work. I n  ordcr to 
properly drain Franklin Avenue a t  the intersection of Cedar Street 
i t  was necessary to provide for the drainage. The engineer in charge of 
the work was of the opinion that i t  was advisable to con3truct a valley 
in the pavement a t  the intersection of Cedar Street for the reason that 
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traffic would be necessarily slonctl don11 ill trarcrsing a side street a11t1 
t t l~tcrir~g into a thoroughfare. Tlicre x a s  no eridence of any  defect in 
t 1 1 ~  pavement, mid vliile ~vituesscs rclfcr to the drainage rallcy as a 
clitc.11 or gullcy, they always explain that  nliat they refer to as a ditch 
or a gulley was a depressioti or  dip in the parcment. I t  is manifest 
f r o n ~  ari csamination of the evidence that  any fault in the parcment at 
thc il~tersection arose out of the original plan of construction autl 
tlr:unnge of tlie area, because all the testi~noliy is to the effect that 110 

cllange had been niatle in the streets since thc original cons t ruc t io~~ 
tlwreof. 

Thus i t  is apparent that  the principle of law arii~ou~iced in X a r t c ~ t  
1%. I;recnsboro, 103 N. C., 573, 137 S. E:., 666, is  applicable to the facts 
tliwlosed by the record. This priiiciple was stated as follows: "Rut 
ill view of the alIegations in the co~nplaint ,  we must furthermore assume 
that thc sidewalks were built and the railway track was laid in pur- 
5ualice of a plan approved a ~ i d  adoptcd by the authorities of the city. 
We are not a t  liberty to conclude that they acted without deliberatio11 
or ~ i t h o u t  due regard to the safety of the puhlic. I f  they erred, at least 
the r~asoriablo inference is that their error was o ~ i e  of judgment. I t  is 
generally held that a municipal corporation is not liable for injuries 
to person or property resulting from its adoptioii of an  improper pla11 
wllr.11 the defects in such plan are  due to mere error of this kintl. I t  
must follow that the exercise of juclginei~t arid discretion in tlie adoptioii 
by the (.ity of H plan for tlie i n ip ro~  enient of its streets, the 
building of its sidewalks, and the selection or approval of the space to be 
oc.c.upicd by tlie track of the street railway is  not subject to revisioii by a 
c~ourt or jury in a private action for damages based on the theory that  
the plan wns not nisely or judiciously chosen; although a private actioi~ 
illay be rl~aiiitai~led fur defective construction of the work, or failure 
to liwp it ill repair. Hereill is the distimtion between injuries resulting 
from tlie p l m  of a public iniprorenicilt made in a city or towii and 
those r e s u l t i ~ ~ g  from the mode of its execution. The  adoption of the 
gcll~cral plan inrolres tlie cxerclse of judgment; the duty of constructing 
iuld m a i n t a i i h ~ g  the n ork doue ill pursuance of the plan is ministerial. 
Thc  exercise of discretionary or legisliltire power is a governmental 
fu~rctiori, and for illjury resulting from tlie iiegligeiit exercise of such 
power r nmunicipality is exempt from liability." 

There are many cases in tlie books permitting the recovery of dam- 
agcks for negligent construction of streets and for lack of ordinary care 
111 the mainterlance thereof, but such cases do riot control the decision 
of tlie case at bar. The in jury  in this case results from the plan adopted 
or the exercise of the judgment of the governing authorities and not 
from negligence in the execution of the plan in the construction and 
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maintenance of the streets. Therefore, the motion fol. nonsuit should 
have been allowed. Rollins z.. Rrinsfon-Salem, 376 S. C., 411, 97 
S. E., 211. 

Reversed. 

CLARKSOK, J., dissenting: I think the law as laid do~vn by Jutlge 
Hil l  in the court below applicable to the facts i n  this :~ction. 

"The city does not owe to the public any duties ~ i t h  respect to all 
insurer;  i n  other words, if a person is injured upon the city streets. 
it  does not make the city liable, if he loses his life upor a public street, 
the city is not liable, because if it  were, then it would insure the lives 
of the public against accident or in jury  or loss of life bvllile the public 
was upon the public highways. There must be more than an injury 
on a public highway. The in jury  must have been proximately occa- 
sioned by negligence, a negligent default of duty, a failure to exercise 
reasonable care, that  degree of care that  a person of ordinary diligence 
would exercise under the same or similar circumstances and conditions. 
Now, if in the construction or maintenance of Cedar Street and Frank-  
lin Avenue a t  the point i n  question you find the munic pality failed to 
do what a reasonably prudent person, acting undef the same or similar 
circumstances and conditions would have done, and you furtller find that 
such failure proximately produced and brought about an in jury  to the 
plaintiff, then the court charges you that  it would be youim duty to answer 
the first issue, yes. 

Kow, 'proximately caused,' or being the 'proximate cause' of an  in- 
jury means that  the negligence must be the real, efficient, moving cause 
that  brings about and produces the in jury  rund damage complained of :  
i t  means the cause without which the injury would not have occurred." 

The evidence is thus set forth by the able judge in the court below: 
"Now she offers evidence tending to show that  the streets a t  that inter- 
section a t  Franklin Avenue are on a f i ~ e  or six per cent grade, and that  
where Cedar Street enters into Franklin and where P i r e  Street enters 
into Franklin, the municipality has constructed a drain or a ditch line, 
a valley line, along and across both Pine  Street and Pedar Street a t  
these intersections; that  the drain line is some 4 to 6 i w h e s  in  depth. 

The  plaintiff offers further evidence tending to show that  on the 
Cedar Street side, t ha t  is, i n  the direction of Cedar Street beyond the 
ditch line some 12 or 18  inches, there is a sudden rise. She offers evi- 
dence tending to show that  about the time the car driven by N r .  Allell 
reached this ditch line and the rise, t ha t  the rear end went u p  in the 
air  and caused her the jolt which she alleges she received. Now she 
says, upon that  evidence, that  you ought to have no difficulty in finding 
that there was a defect in the highway, that there was a depression 
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there, that within some few feet of the ditch linc there nTas a hunlp in 
the road, a sudden rise, and that the car, traveling about 15  miles an 
hour, and nitllout any notice or ~varnil ig to the driver or to her that 
it would strike that  rise, tliat she was th ronn  upward and sustained 
serious p21ysical injuries. She  alleges that the city n a s  negligelit in 
permitting tliat obstruction, depression or defect, as she contends you 
ought to find it T i m ,  to remain in the liigllway. She contends that  a 
person exercising ortlinary care, ordinar- diligence, ~vould not Ilavr, 
pcrmitted tliat condition to remain, but would hare  rerncdictl or rtniorctl 
i t ;  taken steps to do one or the other, removed it or renleclietl it. She 
says tliat, upon the e\idence, you ought to ansner the first issue, p." 

T a l t e r  Fu r r ,  a witness for the defendant, a civil engineer, adjudge11 
to be an  espert iii road construction, testified in pa r t :  " I  1('0i~!d n o t  
~ e c o m m e ~ d  such (I, calley f o  cross a main  highway. It ~coulcl L e  clungrr- 
ow awoss  any highray." 

This record discloses: i 'T l~e  court, i n  its discretiou, permits tlir jury 
to go, in tlie custody of t l ~ e  sheriff, to xiew the prenlises coniplaii~cd of. 
and the jury, in the custody of the sheriff, did view said premis~s." 

Citing many cases in ,llarXham v. Impvocemenf Co., 201 X. C., 117 
(120), is the folloning : "The law impow3 upon the govcnli~ig au- 
thorities of a city or tonn the duty of exercising ordimry care to 111mi1- 
tain its streets and sidewalks in a condition reasonably safr for t l iov 
n h o  may have occasion to use them in a proper manlier. Sucll author- 
ities are liable onlj  for a negligent breach of duty, and for tliis reason 
it is necessary for a cornplailiing party to show more than the esistencc 
of a defect and the occurrence of an in jury;  he liiust show that  the 
officers of tlie city krlev, or by ordinary diligence, might ha re  k n o n ~ ~  
of the defect. Bu t  actual notice is not required. Xotice of a dangerou. 
condition in  a street may be implied, and indeed will be imputed to thc 
city or town if i ts  officers should have discovered i t  in the esercise of tluc 
care. This principle has been adhered to in our decisions and is i io~i  
regarded as firmly established." 

XcQuillin, Muriiclpal Corporations (2d ed.), Volume 7 ,  part sec. 
2910, p. 32-33: "The general rule f o l l o ~ ~ c d  by the weight of a n t h o ~ i t y  
is that  the muliicipality is only required to exercise ordinary or reasoil- 
able care, that  care (as  constantly expressed by early and late jutlicid 
utterances, wit11 slight or no deviation) which an ordinarily prudent 
man would exercise under like circumstances, in maintailling public 
ways a t  all times ill a reasonably safe condition for travel ill the usual 
modes arid for the customary street uses. This  is to say tliat, the duty 
extends to ordinary care to keep the streets reasonably safe for travel 
in the customary modes by night as well as by day, and in n in ter  as 
well as summer." 
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h b b i t t  Motor Vehicle Law (4th ed.), sec. 477, pp. 320-321: "The 
clcgrec of diligence required of a towii or city is that  of ordiuary care;  
that is to say, a sufficient degree of care to keep the lliglin~ays reasou- 
:11)1y safe and convenient, and to keep a street in repair means to keep 
it in s u c l ~  physical condition that it will be reasonably safe for street 
])ur1)oses7 coi~sidering ~veatller conditions, the use and location of the 
street, etc. Under no circumstances is a city or tolvil held to be au 
insurer of the safety of i ts  streets for  trayel, and a city need not make 
special provisions for safety of automobiles, as  a different class of travel 
from that of ordinary t r a w l  by the public. The  statutory duty should 
be pointetl out to tlie jury ;  it is  not enough to base the c2se on o r d i ~ ~ a r y  
~~egligence.  I n  New York i t  is held that  no liability call be predicated 
111'011 any defect in the plan of constructiorl of the highway but only 
1111011 l ~ e g l i g e ~ ~ c e  in the n l a i~~ tenance  of the highway as constructed, and 
altllougll a defect is one of original coilstruction the municipality may 
not escape liability for ~lepligence in maintaining the highway in such 
tlcfective condition." 

Cyclopedia of ,lutomobile Law, Vol. 3, see. 12, p. 21137-2168: "Thc 
rule prevailil~g in some jurisdictions, that  a municipality will not be 
liable for defects i n  a highway or bridge, if such defects inhere in and 
: ~ r c  a part of a governmental plan adopted by the municipality in the 
cw.waiw of its gorernmental powers, is subject to certain exceptions 
w l ~ i c l ~  greatly limit its scope. The execution of the plan or the operation 
of t l ~ e  improvemel~t are ministerial acts, and, if the plan be executed 
or the improrement be operated in  a negligent manner, the nlunicipality 
will be liable for the resulting damage. I f  a plan be defective from the 
beginning, or if its defect originated shortly after the completion of 
the improvement, and in jury  be ultimately the ine~ i t ab le  or probable 
result, the inunicipality will be liable for a n  injury resulling therefrom. 
111 such case, as soon as the fault of the construction is known or ought 
to be k ~ ~ o w n  by tlie city, it  is duty bound to remedy the defect, if this 
van be done or if not, to close the operation of tlie improvement until 
the defect is remedied, and every knowledge is an act of negligence on the 
im-t  of the municipality. 

ITnder the abore rule, while errors of judgment with respect to the 
1'1a11 of co~~st ruct ion  of a highway are not a proper basis of liability on 
the part  of a municipality, the continued operation and maintenance of 
the highway under the defective plan, after reasonable notice of the 
tlefcct and imminence of danger from it, i s  such a basis, as where a 
111otor truck was injured through the improper covering of a sewer. 

The above general rule of nonliability of the munic:ipality is not 
:~pplicable to plans adopted by some ministerial body, since the city 
c a ~ ~ n o t  so delegate its governmental powers. Accordingly, if a bridge in 
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a highway is  constructed according to plans prepared by ministerial 
officers of the city in the exercise of a discretion conferred upon them 
by ordinance, i11 such manner that  the bridge or some part  of it is 
dangerous to travelers without having any lights thereon to indicate 
its condition, the city fails in its duty to keep the highway reasonably 
safe for travel, and is guilty of negligence in  opening and maintaining 
such bridge for public t r a ~ e l  without such lights thereon." 

I n  Kiernan .c. Xayor  of S e w  I'ork, 43 N .  Y .  (Supplemeilt), 536 
(540-541) : "We tliink, without analyzing or discussing these cases in  
detail, or attempting to distinguish them, we must hold that  it was a 
question for t h e j u r y  as to whether the defendant n a s  in this case negli- 
gent in failing to maintain a guard or barrier along the easterly edge of 
this einbankment. The  city, ~ e r y  likely, could not be held liable merely 
because the contract did not provide for such guard or barrier;  but 
after the coiltract ~ i a s  completed, and the work was accepted by the 
city, it  maintained the street without a guard or barrier. The  sidewalk 
rail along the embankment near its edge. The  sidewalk was for the 
use of t r a~e le r s .  And the question whether the street and sidewalk, 
i n  that  conditioii, were reasonably safe for public travel, ~vhen  this 
unguarded embankment was so close to the sidewalk, was a question of 
fact for  the jury;  and, if its condition was not reasonably safe, then the 
city neglected its duty to the public who had occasion to a i d  did use 
the sidewalk, and was liable for any injuries caused by such negligence. 
I t  cannot bc held, as a general proposition, that a city may excuse itself 
from a charge of negligence as to the condition and care of its streets 
merely by claiming that it had acted judicially i n  determining to leave 
the street i n  a dangerous condition for public travel. The  cases in which 
any such rule can be applied at all must necessarily be quite limited, artd 
this clearly i s  not such a case." (Italics mine.) 

I n  Jack v. T o w n  of Greece, 285 N .  Y .  (Supplement), 294 (295) : "In  
the tr ial  of this case the court followed the rule laid down in  Kiernan 
u. City of S e x  Y o r k ,  14  App. Div., 156, 43 N. Y. S., 538, cited by 
Cardozo, J., in Stern v. International R y .  Co., 220 N .  Y., 284, 294, 115 
N. E., 759, 2 A. L. R., 487, where i t  was held that a defect in a highway, 
although one of original construction, would not excuse the town from a 
liability for negligence in the fnaintenunce of the highway. T h e  theory 
of such a ruling i s  that the courts will not substitute their judgment 
for that of touws i n  planning a public improvement, but, when the im-  
provement has been, made, they will hold towns to their oblzgatiom to 
keep the improvement, if a highway, i n  u reasonably safe condition, and 
thus impose a liability, even though the condition was one of original 
construction." (I tal ics mine.) Perrofh v. Bennett, 109 Atl. Rep. 
(Conn.), p. 890. 
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I n  the present case it is alleged that the injury was calsed by a valley 
gutter or trench or a dip, located a t  the intersection of 'wo city streets, 
: t i ~ l  that this gutter or trench was a part  of the plan of paving these 
qtrccts. I t  was held in X a r f i n  v. Grrensboro, 193 N. C , 573, relied oil 
ill tlre maill opinion that  it is not negligence for w h i A  a municipal 
corporation may be liable ill damages, to build a sidewalk so near a 
street railway track, or to  allow a street railway con1p:my to build its 
track so near a sidewalk, as to leaye insufficient space for an automobile 
(ohsc r~ ing  the directioil to keep to the right) to pass bc~tween the side- 
walk and a car on the track because the sidewalks were built and the 
ra i lnay track n a s  laid in pursuallce of a plan approwd and adopted 
hy tlic authorities of the city. I11 that case it mas not a question of 
cwnstructioli but of location. I t  v a s  pointed out in that  case that  "it is 
gciierally held that  a municipal corporation is not liable for injuries to 
1 )~ r son  or property resulting froin its adoption of an  improper plan when 
the clcfects in such plan are due to mere error of this killd." We do not 
l iaw ill the instant case a question of a general plan of location of side- 
walks, such as was involred in  Martin 5 .  Greensboro, supra, but a condi- 
tion of original construction. I t  is for the jury to say whether or not 
the mui~icipali ty is liable for negligent failure to maintain the highway 
in a reasonably safe condition, notwithstandilig the only c efcct therein is  
oiic of original construction. 

If the rule of due care or the  prudent man is not ~ppl icable  to a 
gowrning body of a town or city, in reference to building, maintaining 
:111d repairing the streets, we open a Pandora box of inefficiency, neglect 
a i d  danger to the trareling public. With  the automobile this principle 
is all important. T h e  engineer i n  the present case admits that  the 
.trcct, if so built on a public highway (and a street is a public highway), 
"it would be dangerous across an*y highway." This  mz tter is all ini- 
1)ortaiit to the traveling public. A professor of Highway Engineering 
at the S o r t h  Carolina Sta te  College, has just compiler statistics and 
says : 

"Therc ncrc  spprosiniately 850 persons killed in motor vehicle acci- 
clcl~ts in Sort11 Carolina during the year 1933. The number of persons 
wported as injured during the same time is  about 5,0013, but since so 
111ai1y accidents occur which are  not reported, it  is estimated that  a t  
lcost 25,000 persons were iiljured to some extent i n  North Carolina in 
traffic accidents during the past year. The  cost of the awidents, includ- 
ing property damage and economic loss, is placed at $30,000,000. The 
total number of deaths for the 6-year period is 4,430, the average per 
-oar being 738, and the average increase per year i s  five per cent." 

H e  gives the accident causes: "The four major tames which con- 
tribute to traffic accidents are  as follo\vs: (1) Location and defects i n  
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qtrcets and  l i i g h r r a p ;  ( 2 )  Pedestr ians ill streets and  highways;  ( 3 )  
D e f w t s  i n  motor whic les ;  (4) TTi'olations of motorists." 

Hc pi res  as  the w r y  first major  cause, "location and  defects in  
streets and Ilighways." 

T h e  ju ry  heard the  eridence, r iewed t h e  street. T h e  plaintiff was 
ic,riously injured.  T h e  issues submitted to the  j u r y  a n d  their  answer 
thercto Tras a s  follows: 

1. T a a  the plaintiff in ju red  by  t h c  negligence of the  defendant. as  
allcgcd i11 t h e  complaint ? dnsv-er  : Yes. 

2. I f  SO, what  damages, if any, is the  plaintiff entitled to  recover of 
the defendant ? A n s ~ r e r  : $2,500. 

I t11i11k t h e w  n a s  110 e r r o r  i n  t h e  judgment of the  court  below. a d  
the mat te r  n a s  properly submitted to  the  jury.  

1)EPENDESTS OE' TIIOMPSOS r. J O H K S O S  FUSERAL HOME ET AL. 

(Filed 24 January, 1934.) 

1. 3Iaster and Sewant F a-Evidence held to show that emplo~er reg- 
ularly employed less than fire employees. 

Where in a Ilearing before the Industrial Commission the employer 
rcstifics t l ~ t  11e emplo~-ec1 three men other than himself. and mother  
ivitness testifies that nt the time of the injury in suit there were two 
Inen working besides the employer :uld that the other employees \rere 
on racation, the eridence is insufficient to support the finding of the 
Industrial C'ommission t l ~ t  the parties were bound by the Compensatiol! 
-1c.t. sinccl the cridcnce tends to sl~on. illat the employer regularly em- 
1)loyed less tlitln fire eml>loycrs and the act e s p r e s s l ~  excludes cnsual 
cm~~loyees. aucl there bcillg no contention that  the parties had elected 
to be bountl by the act in the manner therein prescribed. x. C. Code of 
1031, see. SOSl(u), ( b ) .  

8. Master and Senant F i-Where the criilvnce is insufficient to support 
jurisdictional finding the itnard shonld be vacated or set aside. 

Where on aplwal from an award of the Industrial Commission i t  ag- 
1)cars that the evidcuce is insufficaicnt to support the finding of the In- 
(lustrial Commissioll that  the parties were hound by the Compensation 
Act. the evidence tending to show that clefendant employer regularly 
cmploj-etl Icss tllail fire employrcs. :rpl)cllmt's demurrer to the jurisdic- 
ti011 s11ou1(1 I W  sustained :r1!11 tlic :~\\ . :~rd should be racnted or set aside. 
:~lthough appellant did not attack the j~lrisdiction of the Industrial Com- 
mission in the hearing before it, nor will the Supreme Court on appeal 
remand the cause for further jurisdictional findings, the record disclosing 
that thc question was ~ ~ a s s e d  upon by the Industrial Commission, and 
there k i n g  no motion in the Superior Court to remand after thc filing 
of nppellaut's demurrer. 
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3. Pleadings D d- 
Jurisdiction mar not be conferred upon n court or comnlission by waiver 

or consent of the parties, nnd a demurrer to the jurisclic5on may be filed 
a t  any time. 

CLARI~SON, J., dissenting. 

.IFPEAL by defendants from Warlick, J. .  at  May Term, 1933, of 
IREDELL. 

Proceeding under Workmen's Compemation Act to d e t ~ r m i n e  liability 
of defendants to dependents or nest of kin of J. Fred Thompson, de- 
ceased employee. 

The henr i~ig  coninlissiolrer fouud as  ti fact, which vras later adopted 
itnd approved by the full Commission, that  "the parties to this cause are 
bound by the provisions of tlie Korth Carolina Workmm's Compensa- 
tion Lam, and tlie Sun Indemnity Company is  tlie insurance carrier." 

On appeal to the Superior Court, the defendants for the first time 
challenged the jurisdiction of tlie Industrial Commission to hear and 
consider tlie matter on the ground that  the Johnson Funeral  Home was 
not subject to the pro~is ions  of the Workmen's Compensation Act, for 
that, said employer "has regularly in service less than  five employees 
in the same business within this State." N. C. Cotk of 1931, s ~ c .  
8081(u),  (b)  ; chap. 120, sec. 14, Public Laws, 1929. 

The only evidence in the record bear i i~g upon the point, is the fol- 
lowing : 

Latta Johnson (enlployer) : "I \ \as  preseiit a t  tlie Funeral  Home O I I  

the night of 18  August, and at that  time, Fred Thompson and I mere 
on duty. 

"Q. How many men did you keep on duty all the t i rm a t  your place 
of business ? 

"A. I have employed three n ~ e n  other than myself, an 1 I t ry  to keep 
a t  all times, until a reasonably late hour in the evening, two men on duty 
to take care of the work." 

N. M. Smoot:  "I mas working at the Funeral  Home on the 19th. 
but there was no one there on the 19th for several days during that  
period except Mr.  Thompson, Mr. Johnson and myself. The  other 
employees were on their vacations." 

From a judgment upholding the award of the Comir~ission, the dc- 
fendants appeal, assigning errors. 

2. I.'. 2'urlingfo?~ and Jack Joyner for plaint i~s .  
Cochran Le. NcClcneghan and Duvid J .  Craig, Jr., for tlefendants. 

STACY, C. J. I t  was said i n  Dependents of Poole t i .  Sigman, 202 
N. C., 172,  162 S. E., 198, that  if the facts found by the Industrial  
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Comnlission are jurisdictional, and there is  no evidence tending to 
support the findings, the award should be set aside and vacated. 

We do not find on the record evidence sufficient to  support the con- 
clusion that  the parties to the present proceeding are  subject to the 
provisions of the  Workmen's Compensation Act. Chap. 120, Public 
Laws, 1929; Aycock v. Cooper, 202 X. C., 500, 163 S. E., 569. 

I t  is provided hy section 14 of said act that  the same shall not apply 
to "casual employees, . . . nor to ally person, firm or private cor- 
l'oration that has regularly in  serrice less than five employees in the 
same business within this State, unless such employees and their cni- 
ployer voluntarily elect, in the manner hereinafter specified, to be bound 
by this act." 

The  evidence of the employer is. that  ''I have employed three men 
othcr than mysclf." This is  less than five. The  testimony of the ~vitness 
Smoot that  "the other employees" ( in  addition to the  deceased and 
himself who n7ere working with Mr.  Johnson a t  the time) "were ou 
thrir  vacations," does not show that  the employer had "regularly in 
vrvice  as many as fire employees in the same business within this 
State," so as to  bring the parties, nothing else appearing, under tllv 
provisions of the Workmen's Compensation Act. C. S., 8081(k) ; Hanlis 
I * .  T'tilitics Co., 204 K. C., 155, 167 S. E., 560. And it is not contended 
tli:it they have roluntarily elected to be bound by the act in the manner 
qpecified therein. Souflrerland v. Narrell, 204 N .  C., 679, 169 S. E., 483. 

1 t would seem, therefore, that the demurrer to the jurisdiction is  well 
takcn. Barham v. Perry, ante, 425. 

111 opposition, howe~er ,  the plaintiffs insist, first, that  the evidence is  
hufficxicnt to support the finding of the Commission, and, second, "but 
if  the vourt qhoul(l be of opiniotl that the record is silent on the juris- 
tlictionnl questioi~, then the cause should he remandecl to the I n d u s t ~ i a l  
C'ommission for a finding on this particular point." B u f f s  c. AIIonfague 
fjri~s., 204 X. C., 389, 168 S. E., 215;  Francis v. TC'oocZ Turning Co., 
204 N. C., $01; Ilollo~c~cll 7.. Depf.  Con. and Dev., 201 N. C., 616. The 
1-ecord is ~ i e i t h w  sufficient nor silent on the point. I t  slioms that  the 
jurisdictional question was the subject of inquiry beforc the hearing 
c~ornmissioner and that his findiug was approved by the full Commission. 
L'lairitiffs have had their day  in court, and they ha re  failed to make out 
their case. There was no motion in the Superior Court to remand 11-hell 
the jurisdictiori of the Industrial  Comlnission was first challenged. 
I lu t f s  v. Xontague Bros., supra. Nor is the suggestion made here except 
as a dernier ressort. Ordinarily, parties to a suit are allowed but "one 
bite a t  the cherry." Having tried and failed, they are not entitled, as  a 
matter of right, to go back and "mend their licks." Furthermore, it  
wcms quite iruprohable that the plaintiffs mould be able to show jurisdic- 
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tion, even if given anotlier chance, unless tlic employer, .rho appears to 
have qualified as administrator of tlie employee's estate and is  now 
appealing from the judgment, should cliaiige his testirno~i;.. There comes 
a time ~ r h e ~ i  litigation should end. 

Speakiiig to a similar situation ill T m s t  Co .  1 % .  L ~ q g ~ f f ,  191 S. C., 
362, 131 S. E., i s ,  A d a m s ,  J., tleliveri~ig the opinion of the Court, 
observed : 

"The plai~itiff says the questiou of jurisdictioii was ~ i o t  r a i d  in tlie 
trlal court and shoultl not now he considered; but it has i)wn held that 
a motion to dismiss for ~ m n t  of jurisdiction may be nialle for the first 
time in tlie Suprrine Court. T i l l c r y  v. B e u e l i f  S 'oc ie fy ,  165 S. C.. 262; 
,lIc.Donald z7. V a r A l r f h ~ r r ,  154 N. (I., 122." See, also, F i u l c y  c. E'ollry,  
201 S. C., 1, 13s  S. E., 549; 1'011 e r  ( ' 0 .  1 % .  I'cacoti, 307 S. C., 733, 
150 S. E., 510. 

Jurisdiction, i ~ o t  given by Ian,  may not 1)c coi~fcrrecl 011  a court or 
comriiissioil, as such, by wai\ er or coilsent of tlie parties. IZcid 1.. Reid, 
199 S. C., 740, 1.53 S .  E., 719; A ~ a u u t l e r a o ~ ~  r .  Sauiz t lcrsoi~ ,  19.5 S. C'., 
169, 141 S. E., 372; S p r i n g e r  c. S h a v c ~ ~ t l c r ,  118 S. C., 33, 23 8. E., 
D T G ,  24 A. S. H., 70P, 33 L. R .  *I., 773; 7 R. C. I,., 1030. 

Re1 crscd. 

C I A K K ~ O K ,  J . ,  tlissenting : Lacier tlic Worknieii's C'onipensatioii ,\ct, 
N. C. Code, 1931 (Michic), section SOSl(i), defiiiitions-n-e find: 
"When used in this chapter, uilless the contest otliertvise requires-(2) 
? 7 I h e  term 'eniploymeilt' inclucles raiployriient by the State and all 
political subdirisions thereof, and all public and quas i -~nbl ic  corpora- 
tions thereill and all p r i ~ a t c  enlploynlents in which f iw or more rm- 
ployces are regularly rmployed in the same business or cstablislinie~~t. 
except agriculture alitl domestic. service," etc. 

Sectioii 80Sl(u) ,  (b)  : "This chapter shall not apply to casual cm- 
ploycw, f a rm laborers, Fetlcral Government employees in S o r t h  Caro- 
lina, and cloinesti~ scrvaiits, iior to eiiiployecs of such l~crsons. iior to  
m y  person, fir111 or private corporation tliat has regularly in service 
less than fire eniployees in the sanie business ~r i t l i in  thi., State, unless 
sucll employees and their employers ~ o l u n t a r i l y  elect. ill thc n i amcr  
liereillafter sl~ecified, to be bound by this cliaptc~r." 

Tliis Court, in d! j c so t l  1.. Cooper ,  602 3. @., 500 (50::-3)) has said:  
LLTlie Xortll Carolina TTorkmen's Con~pensation Act, by its express pro- 
visions, does not apply to casual employers, farni  cniployees, or Fetl- 
cral Goverliinent employees ill Sort11 Carolina; nor docs it apply 'to 
:111y person, firm or corporatioil tliat has regularly in s e i ~ i c c  less than 
fire employees in the same business within this State, unless such em- 
ployees nud tlwil- employer ~ o l u ~ i t a r i l y  clrct, in the inanncr hereinafter 
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specified, to be bound by the act.' S. C. Code of 1931. section 8081(u). 
(h ) .  Section 14, chapter 120, Public JJans of North Carolina, 1029. 
I n  the absence of an electioii by both rmployer and employce to br 
bound by its prorisions. the act npplies only to einploycrs, n h o  hare  ill 
their s e n  ice, in tlic same business n ithill this Statc~, a s  Inan\- as f i ~  t s  

vrnployees. 111  the inqtant e a v .  there nac  I I O  eritlmlce trntling to ello\\ 
that the employer arid liis deceased employer ha11 clccatctl to 11c t)ountl I)?  
the provisious of the act. Tllc North Cnrolina 111tlustrial ('onimissio~l, 
therefore. liad no juri'idiction of this procec~ling for (*01til)(,11i:1tio11 to 1 ) ~  
paid by the employer to tlie tlcl)e~ident of his  dec~i~asctl ernployc'e, 1111clor 
the pro1 isions of tlie act. urlless the employer had ~~,gul;u. ly ill his (>III- 
ploymerit, a t  the date of the death of liis c m p l o ~ ~ ,  :111d in  tlic 1)usinc <i 

in n l~ ic l i  said employee \ \as employed, as Illairy a <  fi\t3 cmplo,weq." 
The testinlor~y of Latta Johnsou na,,  in par t :  " ( 3 .  f l o u  I i 1 ( 1 1 1 1 /  1 1  

tlirl you keel) 011 duty all the time at your placc of 11usinc+ ! A\. 1 h a \  c 3  

c~iliployed thrcc nlen orlirjr tl1a11 myself, nml 1 try to kccj) at all tril~(-. 
u l ~ t i l  a reasoi~alrly late, l ~ o u r  ill the e \ n ~ i ~ i g ,  t un  I I I C I I  011 (llity to tilh 
c.ztrc of the n orh. Mr. Tl~oiiipson n a i  011 duty 0 1 1  the mght of 1 + .\ug~\t. 
ant1 1 saw him oil that  night. . . . I a m  the sole onner of thc~ 
F u i ~ e r a l  Home, a i d  I pzit.chasec1 I l 'ur i lwe~t ' s  ( ' o n t p e n s a f r a t ~  Iizritrviict 
f o  c 0 i ~ c . 1 .  1t1y l i u b z i l f y  u i t d ~ r  t h e  compet2scrIioit l a l ~ .  Tlir iianle of tllc 
c.omp:~~y I helie\ e \ \ a s  the Szcn I ~ z t l e w t r ~ i t y  ('orrtpciirr/. 1 hare  that l)ulic*~ 
at my place of busillrbs nox.  ! f 'h i  c ~ O ~ / C . I J  z n s  zn f c 1 1 ' c  ci dririnq t h e  ?tzot?f/i \ 

of - 1 u p s f  n11d A ' e p f ~ m b ( ~ v ,  1032, aud, so far  :I.: 1 kuon-, it  had i ~ o t  l)c,e~i 
caarlceletl for any rcasoli h? the carrier, ant1 1 had not heen uotifirtl t o  

that effect. . . . (2. And x l ~ a t  docs that report al~ow as to the 
date of the allcgetl illjury by accident 1 -\. 19 -Iugust, 1 3 0  in the el ell- 
ing. . . . Q. Why did you put into this rccortl: ' T a s  111 per fon~i-  
a~ ice  of his duties ill connection with liis work nlieli 11c niaslietl h i i  
thumb'? . . . -1. Becaus(8 lie xias a t t c~~r l ing  to his tlutics." 

N. K. Smoot testified, in part  : "1 \\as norkiug at the. Funeral  I IUIII (  
on the 19tl1, hut there was no one t l l t ~ r  011 the 19th for sewral  dnj. 
during that  perlocl escc~pt Mr.  Thompson, N r .  Jolmson and myself. 
7'7ie o f h ~ v  cw~ployeco ti  crp 0 1 1  t ltcii rxctrfio1zs." 

111 the statemcl~t of the case before the hearing commissionc~r, Dorsett, 
is the folloxing: ' T h e n  this case was called for trial the parties agrec,tl 
that  prior to the death of tlie deceased he n a s  a regular e rnplop?  at all 
a l  elage weekly 11 age of $22.00. The deferldants deny liability. Fii;\i 
they say that the deceased did not suffer an  i n j u r ~  by accident arising 
out of and in tlie course of his e m p l o p l e ~ i t  resulting ill his death. 
Second, the defer~dants say that they did not receive notice as promptly 
as the law pro1 ides and that  their rights have been prejudiced. T l ~ i ~ t l ,  
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tlie defendants say tha t  the dcceascd did not die as the result of tlie 
alleged in jury  by accident if i t  should be found that  lie suffered an 
in jury  by accident." The above was the theory upon which the casc 
was tried by defendant before the hearing commissioner. 

Upon all the evideiice in the record, the con~missioner made thr  
following findings of f ac t :  "(1) The parties to this cause are bound by 
tlie provisions of the North Carolina Workmen's Com~~ensat ion  Law 
:uid the Sun  Indemnity Company is  the insurance carrier,'' etc. 

Conclusion of law, in  p a r t :  "The evidence in this record clearly shows 
that the deceased suffered an  illjury by accident arising out of and i11 
the course of his  employment. The  evidcnce clearly shows that  he 
immediately sought medical attention and that he received competent 
medical attentioli, as well as hospitalization. The  evidence clearly shows 
that the employer had knowledge of the accident. The  employer actually 
reported the accident within 30 days from the time i t  happened. We 
arc  u~iable to see that  the rights of the carrier have been in  anywise 
l)rejudiced." award was allowed. 

Tlic notice of appeal to the full Commission is as follows: "Gentle- 
Inell: We wisli to  ackiiowledge receipt of formal award in  the above 
mattcr dated 13 Dccenlber, 1932, and in  accordance wi;h the statute, 
we wish to give noticc of appeal therefrom, on behalf of the Sun  
Intlrmuity Cornlwl~y, carrier, and Johnson Funeral  Home the employer, 
n l ~ d  we do hereby apply for a review of the award by tht  full Commis- 
sion. Most respectfully yours, (signed) F. A. McCleneghm." 

The judgment on the hearing before the full Commission is  as fol- 
lows: "Upon consideration of all of the evidence and arguments of 
( W U I I P C ~  ill this case, tlw full Commission affirms and adopts as its o1vn 
thc fiudiugs of fact, conrlusions of law anti award of Commissioner 
Ilorsett. Matt  H. Allen, cliairlnan." 

The notice of appeal to the Superior Court, was as follows: North 
('arolina, County-Before the North Carolina Industrial  Com- 
luission-Docket No. 3056-1. C. File No. 252418. Notice of appeal:  
The  defendants, Johnson Funeral  Home and Sun  lnclemuity Company, 
:nid cnch of them, hereby g i w  notice of appeal from the award entered 
in  tlie aborc entitled matter by the full Cornmission on 20 February, 
1933, said appeal beiiig to the Superior Court of Iredell County. This  
16  March, 1933. (Signed) F. A. McCleneghan, atty. f l ~ r  defendants. 
Certified copy, E. W. Price, secretary." 

N o  language in either of tlicse notices of appeal that any other theory 
would be relied on except the three before set forth. 

The judgment of the Superior Court is as follows: "The above cn- 
titled cause coming on to be heard, and being heard upor an appeal by 
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the defendants from the rulings and award made by the Industrial Corri- 
mission in said cause, before his Honor, Wilson Warlick, judge presid- 
ing, and the court being of the opinion that  said rulings and award 
should be affirmed, after considering the record in said cause; arid the  
defendants having challenged the jurisdiction of the Industrial Com- 
mission on the ground that  the defendants are not bound by thc pro- 
visions of the North Carolina Workmeli's Compensation A\ct, nlovetl 
the court that  said rulings and award be tlismissed, for the reason that 
said Commission had no jurisdiction of the proceedings, the question of 
jurisdiction having been first raised upon said appeal, and the court 
being of the opinion that  the said Industrial Con~mission had jurisdic- 
tion of said proceedings. I t  is therefore, upon motioii of Jack  Joyncr 
and Z. V. Turlington, attorneys for claimant, ordered, adjudged and 
decreed, that  the award and rulings of the Industrial  Commission he, 
and the same are hereby in all respects, affirmed; the parties having 
agreed in  open court that  this judgment could be signed out of court, 
out of term, and out of district. This 29 July,  1933. Wilson Warlick, 
judge presiding." 

To give jurisdiction (1) there must be in  regular service not less 
than fire employees. (2 )  ('Unless such employees and their cmployers 
~ o l u n t a r i l y  elect, in the manner hereinafter specified to be bound by 
this chapter." 

There is no dispute as  to the premiunl being paid to the carrier 
the in jury  taking place during the life of the bond. 

The statute omits the manner, but section 8081(wwm), says: "Everx 
employer who accepts the provisions of this chapter relative to thr  
payment of compensation shall insure and keep insured his liabilitg 
thereunder in any authorized corporation, association, organization, or 
in any mutual  insurance association formed by a group of cmployers 
so authorized," etc. The  evidence shows that  this aspect of the statute 
was complied with. The  company issued the insurance and the employer 
paid the premium. Kenan v. .Motor Co., 203 N. C., 108. 

I t  will be noted that  neither before the hearing commissioner nor 
before the full Commission did the carrier raise the question of jurisdic- 
tion. The  contention of the carrier, and the theoEy upon which tho 
cause was tried (1) the deceased did not suffer any injury by accident 
arising out of and in  the course of his  employment, (2)  the carrier 
did not receive notice promptly as the law provides, ( 3 )  that the ein- 
ployee did not die as a result of the injury. 

On the evidence, the commissioner found that  "The parties to this 
cause are bound by the provisions of the North Carolina Workmen's 
Compensation Act and the Sun Indemnity Company is the insurance 
carrier." 
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I t  is  well settled tliat if there is any competent evidence to support 
the finding of facts by the Industrial  Commission, this Court will be 
bound by them. 

Was  the above findings of fact-that the parties are bound by the 
provisions of the act-supported by eridence (1) that  here were five 
cnil)loyees, (2 )  the parties elected to be bound? As to the 1s t :  the 
cxvidcnce of Jolinson. H e  was asked born many m e n  he had employed 
illid lie said three other than liin~self, all the time. H e  was not asked 
liow Inauy women. Smoot said the other employees were o n  fheir  vuca- 
fious. Johnson said he kept three men all the time and t3moot said the 
O I J I P V  c m p l o y ~ ~ s  were 011 their racations. The evidence was sufficient 
for  tlic Comrnissio~i to conclude tliat there were fire emplcyed. Also that  
the parties liatl elected to be bound by tlie act as the undisputed facts 
Irere that  there was insurance in  force and the premium paid a t  the 
tinic thc illjury occurretl-undisputetl by the carrier. The carrier did 
]rot t l e m ~ ~ r  to the jurisdiction a t  the hearing before the lwaring commis- 
s io~i r r  or the full Commission. I f  it  had i t  mould liave had to state its 
wnsoli and tlie facts could liave hem dereloped more fully; but the 
cxrrier lulled the plaintiff to sleep by stating other grounds of defense. . . l h c  point was for tlie first time matle in tlie Superior Court. 

C. S., 312, is as  follovs: "Tlic demurrer must distinc ly specify the 
grounds of objcctioii to tlic complaint, or it may be disregarded. I t  may 
bc taken to the wliole complaint, or to any of the alleged cluses of action 
stntrd t l~crei~i ."  I11 E l a m  u.  Barnl~s ,  110 N. C., 11. 73, the facts were 
qimilar, i t  is  said a t  p. 7.1: "It is but fair, however, t3  the opposite 
+itlc that the court below should require, as the statute demands, that 
the tlelnurrer, even when made ore ferns, should point cut  the alleged 
(icfcct, since it gives opportunity to ask for an amendment if the defect 
ntlmirs of cure, or permits further costs to be a~-oided ii' the defect is  
ilirurable, since tlie party, u p o i ~  the particulars being indicated, niay 
1)ceome satisfied of the invalidity of his cause of action a 1d discontinue 
further proceedings. This would seem to be the reason of the statute, 
:\t any rate its provisions are clear and sl~ould be observed." Seaxe l?  2 ' .  

( ' o l e ,  194 K. C., 546. 
Tlic Industrial  Comrnissioii aloiic fiiids the facts and by alialogy to 

tlic above decision I think that this action should not now be dismissed 
under the circumsta~ices, but if the evidence is not suffic,ient, which 1 
think i t  is, it should be remanded for further findings of fact on this 
i~spect. When the Superior Court affirmed the findings 2f  fact of tlic 
Industrial  Comrnissioii, and defendant appealed therefrom, how could 
1)laintiff request that  the case should the11 be remanded, when the court 
thought tlie evidence sufficient? The case was tried on one theory before 
the hearing commissioner m d  the full  Coinmission, anil that  theory 
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changed i n  t h e  Superior  Cour t  and  this  Court .  I th ink  the defcntlaiit iq 
estopped by the theory on which the  case was trietl, to thc cstent  tha t  
i t  is bound by t h e  findings of facts  beforc the  Indus t r ia l  Conimiwim~.  

As I understand it ,  the  plaiutiffs m a y  make  a motion ill t l ~ c  conrt 
below to remand the  cause to the Indus t r ia l  Commissiou. n-11c11 t l ~ e  
Commission can hear  other  facts  and  if the Johnson F u n e r a l  EIom(~.  tlir 
defendant, h a s  fire or more employees the  Indus t r ia l  C o m m i s ~ i o n  \ ~ o ~ i l ~ l  
have jurisdiction. 

CHARLES E. IiIST1,ER ET AL. V. T H E  C.4LDWEIiT, COTTOX MII iLS 
CORIPAKP. 

(Filed 24 January, 1934.) 

1. Corlmrations B a-Holders of one-fifth of total  capital stock may sue 
f o r  dissolution lop fai lure  t o  ea rn  dividends for  three years. 

Where a corporation has failed to earn four per cent on its totnl paid- 
in capital stock, it  is not required that stoclrholders suinq for its disso- 
lution under C. S., 1186, should own one-fifth of its common stock ill 
order to inaintnin the action, i t  being sufficient if they onn  common and 
preferred stock conctituting one-fifth or more of the total paid in capital 
\to& of the corporation, common and preferred, and that they hnvc 
onned such stock for a l~eriod of two ;\ears nest  precedins the institu- 
tion of the action, nnd their right to maintain the nction is not affectetl 
by the fact that holders of preferred ~tocl i  are ciren no vote in the 
management of the corporation, the preferred stock beinq n l ~ n r t  of the 
capital stock of the corporation, C 8 ,  113G. cntitlin:: the lioltlers to a11 
rights of stockholders subject to the term% and ~o~ld i t ion?  on 1\11i(.ll tll(,it 
stock was issued. 

2. Corporations K b W h c t l i c r  earned dividends a r e  sufficient t o  resist 
dissolution will be determined i n  relation t o  total capital stock. 

The fact that a corporation has eanied net income sufficient to 11:iy 111 
gootl faith cliridends on its preferVet1 stock within thrce years 11rior to 
the institution of an action for its dissolution under C. S., IlSG, is not 
sufficient to resist the action for clissolution if the earned clivitlc~l~cls t1(1 

not amount to four per cent on its totnl capitnl stock, lxefc'rrcvl ; ~ n d  
common. 

3. Constitutional Law E a- 
The constitutionality of C. s., 1136. l~rovifling for the dis.olutio~~ I I ~  

corporations in certain instance?. cannot be succrs~fully assailed ill an 
action thereunder to dissolve n corporation orsnnized subsequent to it< 
enactment. 

4. Corporations K b-Where petition meets a l l  requirements of C. S., 
1186, it is  not  error fo r  court t o  o lder  coq~ora t ion  t o  file inventories. 

Where the l~etition in an action for the dissolution of n corporation 
meets all requirements of C. S., 11S6, i t  is not error for the court to 
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require the defendant corporation to file inventories as provided by 
statute, arid whether the court will order dissolution upoa the final hear- 
ing is to be determined in its discretion according to whether, from all the 
facts shown, the failure of the corporation to earn the required dividends 
was due to temporary cclilditions or to its manafement. 

C n ~ ~ s o n - ,  J., dissenting. 

,\PPEAL by defe~itlant from Finiey, J. ,  at Chambers, in &forgauton, 
S. C., on 22 June,  1933. F rom CALDWELL. Affirmed. 

This  is all action for the dissolution of the tlefendant corporation, a i d  
for the distribution of its iiet assets among its stockholders, in accord- 
ance with their respective rights and equitim. 

The  action n a s  begun in the Superior Court of Caldvell County 011 

1 June,  1933. I t  was heard by the judge holding the courts of the 
judicial district in which Caldwell County is situate, a t  chambers, (1) 
on the demurrer of the defendant to the complaint; and ( 2 )  on the 
motion of the plaintiffs for  an  order requiring the dej'endant to file 
iiivelitories as provided by C. S., 1156. 

Tlie demurrer of the defendant was overruled, and the motion of the 
plaintiff was allowed. Tlie defendant appealed to the Supreme Court. 

Xu11 & Pat ton ,  S .  J .  Ewin  and S.  J .  Emin, JT., for pltcintifs.  
Xark  Squiws, S e w l a n d  R. Townsend and L. H .  Wall for defendant. 

COSNOR, 3 .  This  action n as instituted under the provisions of C. S., 
1186, which is as  follows: 

"C. S., 1186. When stockholders owning one-fifth or more in  amount 
of the paid-up stock of any corporation organized under the laws of and 
doing business in this State, except corporations organized for religious, 
charitable, fraternal, and educational purposes, and escellt banking and 
public-service corporations, apply in  term or vacation to the judge of 
the Superior Court holding the courts for the county in which tlie 
principal place of business of the corporation is situated, by petition 
containing a statement that  for  three years next preceding the filing 
of the petition, which time shall begin to run  from three years after 
it has begun business, tlie net earnings of the corporation have not been 
sufficient to pay in good fai th an  annual dividend of four per cent upon 
the paid stock of the corporation, over and above the salaries and ex- 
penses authorized by its by-laws and regulations, or that  the corporatioil 
has paid no dividend for six years preceding said applica,ion; or when- 
ever stockholders owlling one-tenth or more in  amount of tlie paid-up 
common stock of any such corporation apply to the judge of the Superior 
Court as aforesaid by petition containing a statement that  the corpora- 
tion has paid no dividend on the common stock for ten years preceding 
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said application, and that  they desire a dissolution of the corporatiol~, 
the judge shall rrinkc an  order requiring thr  officers of the corporati011 to 
file in court, ~ r i t h i n  n rc~asonahlc time, i r ~ ~ e n t o r i c s  sliowing all tlic rcnl 
slid personal estate of tlic corporation, a true account of its cal)itnl 
,tack, the names of the stoekholtlcrs, tlieir residences, the i111111lwr of 
shares belonging to each, the amount paid in upon said sliart>q :~rrtl thc. 
 mount still due thcreo~i. and a statement of all cncuni\)ralrt c,\ 011 thcb 
property of tllc corporation, arid all its contract3 which l i a ~ c  llot bem~ 
fully satisfied and cancelctl, sl)wifying the placc ant1 rcsidencc of c':rc.ll 
creditor, the sum oning to each, the nature of the debt or tlcni:intl, i ~ ~ r t l  
the coiisideratio~~ tl~erefor, and tlic books awl papers of the corl)oi atioii. 
'TTpon the filiug of tlie inventories, accounts ant1 statements. tllc. cdoult 
.;hall enter an order requiring all persons interestctl in thc cwrl)or:~tioi~ 
to appear before a refcrec to he nppoi~~te t l  IIJ- the court, a t  n tiin,, a1111 
place nainetl in the order, service of which may be niacle by l)uhlicntion 
for such time as  insly be deemed proper by the court, and s h o ~ r  cans(, 
why tlie corporatioii should not bc dissolved. I f  it appears to t l ~ c  iaourt 
that the statcineat5 coiitainctl in tllc pctitio~i arc, true, the court m:ly 
adjudge a dissolution of the corporation and shall appoi i~t  one or 111orc~ 
r ece i~  ers, nho  shall have all powers of receivers conferret1 I I ~  thi. 
chapter for tllc winding u p  the affairs and distributiou of t l l ~  asset< 
of tlie corporation. I f  it  appears to the court that the coq~or i~ t ion  i- 
i ~ l s o l ~ e n t  or in i ~ ~ i i n i n e ~ ~ t  danger of insol\-ency, tlie court I I M ~  i~ppoiiit 
a teml~orary  r ece i~e r  of the corporation pending dissolutioii. No ,uit 
shall be brought for the dissolution of a corporation under tlw pro 
T isions of this section until each and all of the petitioners lia\ c onnid  
tlieir stock for the term of t n o  years prior to the institution of tlw 
action; iior shall any suit bc brought for the period of tliree year.: after 
a final judg~nent u l ~ o ~ i  a prior petition :IS hereill providetl." 

The  defmdant in this action, tlie Caldncll Cotton Xil ls  ( ' ~ ~ I I ~ I I J ,  
is a corporation organized under the l a n s  of this State. The. halt1 
corporatioil is now, and has been continuously sincc its o r g a n i m t i o ~ ~  
in 1923, engaged in  the business of operating a cotton imll. :il~d of' 
manufacturing cotton goods, in the to1\-11 of Lenoir. Caldwcll ( 'oui~ty ,  
North Carolina. I t  has a paid-up capital stock of $349,300, tlir itlcd into 
2,495 shares of common stock, and 1,000 shares of preferred stock, each 
of the par value of $100.00. The holders of its preferred 5tock arc. 
entitled to receive, n h e n  arid as thc same are declarcd from the slti':)lu~ 
or net profits of said corporation, dividends at tlic rate of s c ~ e n  per 
cent per annum, payable quarterly on thc first days of February, May, 
August and Sovember of each and every year. The dividends on i t <  
preferred stock are cumulative, and are payable before ally diridentls 
are payable on its common stock. Vpon the dissolution of wit1 corpora- 
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tion, ~rl iethcr voluntary or inroluntary, and the liquidation of its assets, 
thc holders of its preferred stock arc entitleil to be paid in full tlie par 
I nlue of their stock, togetlicr with amounts due as cliridends. beforc 
: I I I ~  amount shall be paid out of the assets of tlie cor3oration to the 
lloldcrs of its coninlon s t o ~ k .  The holders of preferred stock of snit1 
c~ol.poratioll are not catitltd to voting pon-ers or p r ideges .  

The plaintiffs a rc  now :111tl liavc~ heen for more t l in~l i ~ ~ o  years prior 
to the comine~rcrmrmt of this action owners and holders, of 200 share. 
of the common, a ~ t l  of 690 shares of the preferred <to-k of said cor- 
poration. F o r  a period of three years nest preccding tlic commencement 
of this action, tlie net earnings of the defe~idaiit corporation h a ~ e  not 
bcen sufficient to pay in good fa i th  an  annual clividend of four per cent 
up011 its paid-up capital stock. K O  action has heretofore been brought 
nnder tlie prorisiolls of C. S., 1186, for the tlissolution of said corpora- 
tion. D i ~ i d e n d s  h a w  becn paid regularly 1011 tlic preferrcd stock of said 
corporation from the (late of its organization until 1 Eebruary, 1932. 
S o  t l i~ idcnd has been paid on said stock since said dat.. 

The plaintiffs a rc  now and haye h c w  for more than two years 1)rior 
to tlic conmicliccnlent of this action, tlic owners and h,ltlers of more 
tlmn one-fifth of the lxiitl-up capital stocli of the defendant corporation. 
They own 200 sli:~res of the conimoli, and 690 shares of' the preferred 
itock of said corporation. The  total iiumber of shares 3f said capital 
btock, both common a i ~ d  preferred, is 3,495. The contention of the de- 
fmdan t  that plaintiffs cnll~lot ma in ta i i~  this :lctiou under the provisio~is 
of C. S., 1186, because they do not own as much as one-fifth of the 
c~oimnon stock of the defclldant cannot be sustained. So distinction is 
made in the statute between holdrrs of the common and holders of the 
preferred stock of a corporatioil, vhen  its dissolution is sought under 
the provisions of the statute, on the ground that  the net earnings of 
tlic corporatioli for :I period of three years next preccding tlie com- 
nlencenleiit of the action for that purpose hare  not becsn sufficient to 
pay in good fai th an  annual dividend of four per cent upon the paid-up 
capital stock of tlic corporation. I n  sucli caw, i t  is immaterial that  the 
net earnings of the corporation for the said period hare  been sufficient 
to pay divideids 011 its preferred stock, and that  such dividends have 
been paid, unless the total aniount of sucli dividends equals four per 
cent per annum of the total capital stock, both common and preferred, 
of tlie corporation. I t  is also immaterial that the holders of tllc pre- 
ferred stock h a r c  no rotiug powers or privileges, as in the ins ta i~t  casc. 
The statute cannot and ought not to be so construed as to deprive pre- 
ferred stockholders of a corporation organized under the laws of and 
doing business in this State, of its protection, when sut.11 corporation 
for any reason, under the management of of f ic to  and directors, who were 
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clccted or appointed by the holders of its coinmoil dock, for a period 
of three succes4~e  years, has: failed to earn a profit ~ufficient for t h ~  
1)~ ,~ . lne i i t  of a t l i ~ i h d  of at 1ea.t four pcr cent per annum on its total 
11aid-up capital stock. The  longuage of the statute does not jmstify such 
construction. The  holders of preferred stock of a corporation are not 
crctlitors and hart no rights as such. Potier Co. t ' .  J i l l  C'o., 154 
S. C., 76.  60 S .  E., 74'7. They are, however, stocliholders of thc 
corporatioil, and subject to the terms and conilitionb 011 u l ~ i ~ h  thcir 
c t~c l i  n a s  is,ucd, h a l e  all the rights of stocl~holders, 1-1- C. J., 416. The 
l~rcferred stock form$ a part  of the capital stock of the corpora t io~~.  
C. S., 1156. 

' I ' h  further coi~tentioi~ of the clefendarlt that C. S., 1186, is ~ o i d  be- 
rdause i ts  e~~ac tn i en t  by the General Assembly was in ~ io l a t ion  of pro- 
riqions of the Constitution of the United States and of the State of 
Sor t l i  Carolina, is  likewise untenable. The I alidity of the statute 11aq 
becii recognized hx this Court in Las/ey v. LIIemmtile CO., 179 K. C.. - - - 
. , ( . J ,  103 S. E.. 213, and ill 11'znsteatl 21. Heurne, 173 N. C., 606, 92 
S. E., 613. T ~ I P  statute was enacted by the General As~.emhly of this 
Stat(. in 1913, aucl naq anlcnded in 1913. I t  was in force at the date 
{ ~ f  tlirl orgm~izat io i~  of the defentlant ~orpora t ion ,  a i~ t l  of the creation 
of its capital stork. 

There was no error in the refusal of the judge to suitail1 the (I(,- 
fmd:rntls demurrer to the complaint. 

So: .  i \  there error in the order requiring the clcfenclai~t to file inve~i-  
t o r ~ t ~  as ~ ~ r o v i d d  h- C. S., 1186. 7Vhm the inr entories 11ar e br~en filed 
a11t1 thc) referee, to be al)poiritetl by the court, has filed his report, the 
jutigc may in his cound judicial discretion, order a tlisqolutioii of the 
(l(~fe11dant corporatioi~, a i d  the distribution of ~ t s  net assetq among it5 
itocklioltier~, in accordance wit11 their respecti7 e rights and equities, as 
prnrided hy tlic, statutc. I f  it  shall appear to the judge from all the 
facts s l io~vi~  by the rccord a t  the filial hearing that  the failure of the 
tlcfcntlant corporation to earn a sufficient profit for the paymerlt of all 
annual dividend on its paid-up capital stock of four per cent, during 
the past three years, nab  due to temporary business conditions, and not 
to thc managernelit of its affairs by its officers aud directors, and that  
such failure does not justify a reasonable apprehension that the corpora- 
tiou is in danger of becoming insolvent, the judge may, in the exercise 
of his discretion, and doubtless will, decline to zrtljudge the diwolutioli 
of the corporation. 

The orders orerruling the defeiidant's demurrer to the complaint and 
r c q ~ ~ i r i n g  the defendant to file the in~entor ies  as provided by C. S., 
1156, a r e  

MErn~ed.  
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CLARKSON, J., dissenting: This  is an  action for the dissolution of tllc 
defcndant corporation, and for the distribution of its m t  assets among 
its stockholders, brought by certain owners of preferred and coninloll 
stock. I t  is well settled that the right to exist as a corporation is dcrivrtl 
from the Statc and that  i n  the absence of statutory ~ rov i s ion  to the 
contrary, only the Sta te  which created the corporation can sue to dis- 
solve it. Fletcher, Cyclopedia of the Law of Private Corporations 
(per. ed.), Vol. 16, sec. 8077, p. 858; Bass v. Xav iga t ion  Co., 111 N .  C., 
439; T o r r e w e  v. Clzarlofte, 163 N.  C., 562. See L e s l e : ~  v. Mercantile 
Co., 179 N. C., 575; S. c., 578; C.  S., 1182, et seq. The  Legislature ha. 
power to provide, by statute, for  the dissolution of a corporation a t  the 
suit of an  individual, and this action was instituted uilde. the p ro~Gions  
of C. S., ll8G. 

I t  may be stated that  equity, independently of statute, has 110 jurisclic- 
ti011 to decree the dissolution of a corporation. T h e  only jurisdiction 
tllot it court call ha re  to decree a dissolution, as i n  the instant case, must 
be derived from the statute under which the action for dissolution was 
brought. The  pertinent provisions specified in the present statute require 
that stockholders must ( a )  own one-fifth or more in  paid-up stock, and 
(b)  these stockholders must show that  for three ycars next preceding the 
filing of the petition the net earnings of the corporation have not bee11 
sufficient to pay in good fa i th  a n  annual dividend of four per cent up011 
the paid stock of the corporation. I t  is alleged that the plaintiffs in 
the present action are now, and h a w  been for more tllan wo years prior 
to the commencement of the present action, owners of 200 shares of thc 
common, and 690 shares of the preferred stock of said corporation. F o r  
three years next preceding the comr~icncemc~nt of this iiction, the net 
earnings of the defendant corporation have not bccn sufficient to pay 
in good fa i th  ail annual dividend of four per cent upon i ts  paid-up 
common capital stock, but  dividends of seven per cent Ilare been pair1 
~ e g u l a d y  o n  t h e  pgefenwZ sfoci* of said c o ~ p o ~ a f i o n  frcnz fhe date o f  
i ts  organization until 1 Februalay, 1932. 

The defendant, the Caldwell Cotton Mills Company, had paid-up 
capital stock of $349,500, divided into 2,495 shares of common stock, and 
1,000 shares of preferrctl stock, niaking a total of 3,495 shares, each of 
the par value of $100.00. Unless, under the statute, the holders of 
preferred stock are  entitled to join with holders of com,uon stock, the 
plaintiffs have no right to bring this action for dissolution of the corpora- 
tion, for they do not hold one-fifth of the conlinon stock. I t  is their 
contention that  they have a right not; only to tack their preferred stock 
onto their common stock but also to pool dividends on the preferred stock 
with failure to pay dividends on common stock, so as to bring their 
action within the requirements of the statute thnt "the net earnings of 
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the corporation have not been sufficient to pay in good fa i th  an  annual 
tlividend of four per cent upon the paid stock of the corporation." 

The holder. of tlie preferred stock, under the provisions of their con- 
tract with said corporation, as set forth in the certificate of preferred 
stock, are entitled to receive when as declared from the surplus or net 
profits of the coinpang, dividends a t  the rate of sevcn per centum per 
annuni, payable quarterly on the first days of February, I Iay ,  -1ugust 
and Soveinher of each and every year, and the dividends on the pre- 
fcrrcd stock are cumulatiw, and are payable before any dividends on 
the conlmon stock. Upon dissolution of the corporation, the holders of 
the preferred stock are entitled to be paid in  full both the amount of 
their shares and the unpaid dividends accrued thereon, before any 
 mount shall be paid to the lioldcrs of the common stock. The  holders 
of the preferred stock are not entitled to roting powers or privileges. 

I t  is alleged in the conlplaint: "That the contract between said cor- 
poration and the owners and holders of preferred stock therein as set 
forth in the certificate of preferred stock created and issued by the 
defendant is, in part, as follo~vs: . . . T h e  holders of the preferred 
stock of this  company shall not be entitled Lo voting powers or griv- 
ilcgcs." (I tal ics mine.) Fo r  the purpose of a demurrer, the above facts 
a rc  admitted. Tlie holders of preferred stock of a corporation are not 
creditors. I'ow~r Co. v. Xi11 Co., 154 N. C., 76; Cotton Xills v. Rank, 
183 i\;. C., 7 ;  El l ington v. S'uyply C'o., 196 N. C., 784. 

The difference between preferred stockholders and common stock- 
holders is that  the former are entitled to a certain preference-in the 
instant case to  seven per cent cumulative dividends payable before ally 
dividends on the common stock. Th i s  is a square-cut distinction be- 
tn-eel1 tlle two classes of stockholders, as long as the dividends on the 
preferred stock continue to be paid, for  it is provided that  the preferred 
stockholders have no voting powers or privileges. Even if the dividends 
are  not paid, they are cumulative, and the preferred stockholder is still 
ill a different class from the common stockholders, not only because of a 
lack of voting power but also because of still having a preferred claim 
over common stockholders for unpaid dividends. 

While it is apparent that  there may be conflicting interests between 
tlie holders of preferred stock and the holders of common stock, under 
the conditions and circunistances of the instant case, the preferred stock- 
holders being interested in the continuance of the payment of their 
dividends while the common stockholders may be getting nothing, the 
statute provides the holders of common stock a remedy. One-fifth of the 
llolders of the common stock may bring an action for dissolution. That  
this was the  intention of the Legislature is indicated by the fact that  a 
subsequent amendment (Public Lam, 1915, chap. 137) to the original 
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statute (Public Laws, 1913, chap. 147) provides for the insertion of a 
phrase "or whenever stockholders owning one-tenth or more in amount 
of the paid-up common stock of such corlyoration," ctc. It n-as the under- 
standing of the 1915 Legislature that  such was the intcntion of the, 
1913 Legislature. 

This  action was i i~st i tuted under C. S., 1186. The contract under 
which the holders of preferred stock bought their stock from the cor- 
poration specifically prorided that  they were to have no roting powers 
or privileges. Their  remedy for failure to pay dirideads would not arise 
under this statute, but even if they were entitled to bring such ail action 
they cannot qualify under its provisions, for  they have rcceired tliritlentls 
within three years. "Defendant since its organization has paid diridendi 
on i ts  preferred stock according to the amount mentionctl therein from 
the date of its issuance u p  to and including the diridtmd installnlent 
falling due 1 February, 1932, after which time it has paid 110 clividelld 
011 said preferred stock. This  stipulatioii may be considered by the 
court on the motion to dismiss. This  stipulation is not t3 be considered 
as a n  adnlission that  the defendant earned any nioney ~ h c r e w i t h  to pay 
said dividends." 

I t  canilot be said that  the interests of the two classes of stockholtler~ 
may be merged by pooling the two classes of stock, for  their interests 
are not the same. The holders of preferred stock are concerned with a 
continuance of their preferred dividends of sewn per cent, the interest 
of the holders of common stock in conser~ing the assets ~f the corpora- 
tion with a view to increased dividends later. The  holdc~rs of the coni- 
inon stock own the assets of the corporation after the holders of the. 
preferred stock are  paid. 

Under the terms of the contract contaiiie~l i n  the certificate of pre- 
ferred stock, and under the p ro~ i s ioas  of C. S., 1156, t l e  demurrer of 
the defendant should have been sustained, and the action of the lovcr 
court should be reversed. 

J .  H. EDGERTON AXD MRS. S. R. MORGAN AKD G. E. MORGAN, V. GUR- 
NEY P. HOOD, C o a f h m s ~ o s ~ ~  OF BAXKS EX REL. IWTHERFORD 
(IOUNTT BANK AND TRUST COBIPANT. 

(Mled 24 January, 1934.) 

Banks and Banking H d-Act allowing l~urcliased claims for deposits to 
be used at face value to pay debts to certain closed banks held void. 

Chapter 344, Public-Local Laws of 1033 as nrueilded by c~apters  540 and 
241, Public Laws of 1933, pro~iding that depositors of certain closed banks 
might sell their clnims for deposits to persons indebted to the hanks at 
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the date of their closing, and that the liquidating agents of such banl\c 
should accept such purchaser1 claims at their face value in l~ayment of thc 
purchasers' debts to the banks, is held unconstitutional and void, it  being 
in violation of Art. I, sec. 7, nhicli prohibits exclusive and separate 
emoluments or privileges escept for public service, in that the act allo\\q 
only creditors who were depositors to sell their claims only to debtois of 
the banks a t  the date of their closing in discrimination against other 
debtors and creditors of the bank., and in that it applies only to bonks 
within certain designated counties, and in some illstances only to townq 
and townships in the designated countieq, in discrimination against debton 
and creditors of closed banks in other sections of the State, and in that 
it applies only to banks within the designated areas which had been 
closed for eighteen months prior to the ratification of the act in discrimi- 
nation against debtors and creditors of banks in such areas ~vhich closed 
subsequent to the specified time, all of which classifications are unjuqt ant1 
arbitrary. 

STACY, C. J., concurs in result. 

APPEAL by defendant from Schencli, J., a t  September Term, 1933, of 
RUTHERFORD. Reversed. 

This  is an  action instituted under the provisions of chapter 102, 
Public Laws of Sort11 Carolina, 1931, to determine the rights and dutic* 
of the parties under the provisions of chapter 344, Public-Local IAa\ \>  
of North Carolina, 1933, as amended by chapters 540 and 541, Public 
Laws of Kor th  Carolina, 1933, and for judgment in  accordance with such 
rights and duties. 

The  action was tried on a statement of facts agreed which arc s u b  
stantially as follows : 

1. The Rutherford Bank and Trust  Company, a corporation engaged 
in the banking business under the laws of this State, in Rutherford 
County, closed its doors and ceased to do business on 4 February, 1930. 
I t s  assets are i ~ o w  in the possession of the Commissioner of Banks of 
North Carolina, and are in  process of liquidation for the paymei~t of 
its liabilities as provided by statute. K. C. Code of 1931, sec. d lS(c) ,  
chap. 113, Public Laws of N.  C., 1927, as amended. The claims of its 
depositors and other creditors have not been paid i n  full. The assets 
now in the possession of the Commissioner of Banks are not sufficient ill 
value to  fully pay and discharge said claims. 

2. A11 the preferred claims of creditors of the Rutherford County 
Bank and Trust  Company have been paid and fully discharged by tht. 
Commissioner of Banks, out of the assets of said bank. S o  payments 
have been made on claims of depositors and other creditors of said bank, 
who are  not entitled to preferences. These claims as filed with the Com- 
missioner of Banks amount to $568,203.18, of which claims amounting 



$18 I N  T H E  SUPREME COURT. 

to $109,785.44 are for notes and accounts due by said bmk, : ~ t  the date 
of its closing, and claims amounting to $459,417.74, are for deposits in 
said bank, at said date. 

3. At the date of the closing of the Rutherford Coluty Bank and 
Trust Company, Mrs. S. R. Norgan, one of the plaintiff3 in this action, 
had 011 deposit with the said bank the sum of $310.26, and J. H. Edger- 
toll, another plaintiff, had on deposit with said bank the sum of $473.51, 
both said deposits making a total of $783.77, due by said bank to said 
l~laiutiffs, as depositors. Claims for said dc>posits hare bee11 duly filed 
and allowed by the Commissioner of Banks. Both these claims have bee11 
sold and assigned for value by the said plaintiffs, since the closing of 
said bank, to the plaintiff, G. E. Morgan, who by virt le of said pur- 
chase and assignments is no~v the owner of both said claims. 

4. At the date of the closing of the Rutherford County Bank and 
'I'rust Company, the plaintiff, G. E. Morgan, was indebted to said bank 
in the sun1 of $600.00, and accrued interest, as evidenced by his promis- 
sory note payable to said bank. This note has not been paid, and is now 
held by the Commissioner of Banks as an asset of the Rutherford County 
13ank and Trust Company. 
.i. The plaintiff, G. E .  Morgan, has tendered to the dsfendant, Com- 

iuissioner of Banks, in payment and discharge of his note for $600.00, 
and accrued interest, now held by the said Commissione~. as an asset of 
the said bank, the claims against the Rutherford County Bank and Trust 
Company, aggregating the sum of $783.77, which were sold and assigned 
to said plaintiff, since the closing of said bank, by the plaintiffs, Mrs. 
S. R, Morgan and J. H. Edgerton, and has demaidec that the said 
Commissioner of Banks accept said claims and apply the amount due 
thereon in discharge of his said note and accrued interest, as provided 
by chapter 344, Public-Local Laws of North Carolina, 1933, as amended 
by chapters 540 and 541, Public Laws of Korth Carolina, 1933. The 
defendant, Commissioner of Banks has refused and still r15fuses to accept 
said claims, and to apply the amount due thereon as demanded by the 
plaintiffs, for the reason that he has been advised that the$ statute, under 
which said demand was made, is unconstitutional and void. 

The court was of opinion that by virtue of the provisions of chapter 
344, Public-Local Laws of North Carolina, 1933, as amended by chap- 
ters 540 and 541, Public Laws of North Carolina, 1933, the plaintiff, 
G. E. Morgan, has the right to have the claims sold and assigned to him 
by his coplaintiffs, Mrs. S. R. Morgan and J. H. Edgerton, applied to 
the payment and discharge of his note and accrued interwt, and that it 
is the duty of the defendant, Commissioner of Banks, to accept said 
claims, and apply the amount due thereon to the payment and discharge 
of said note and accrued interest. 
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I n  accordance with said opinion, i t  was ordered and adjudged by thc 
court that  the defendant, Commissioner of Banks, accept from the plaili- 
tiff, G. E. Morgan, the said claims. and apply the amount due thercdn, 
to the payment and discharge of said note and accrued interest, and that  
the plaintiffs recover of the defendant the costs of the action. T h r  de- 
fendant excepted to the judgment and appraletl to the Supreme Court. 

Bdwards LP' Edwads ,  Sfocer P. Dunagan and Quinn, fTan71.ci.h. d. 
Hamrick for plaintiffs. 

B. T .  Jones, Jr., for defendant. 

CONNOR, J. This  action was instituted in the Superior Court of 
Rutherford Couiity under the provisions of chapter 102, Public Laws of 
North Carolina, 1931 (N. C. Code of 1931, see. 628), which is  entitlctl. 
'(An act to authorize declaratory judgments.'' The  purpose of the actioii 
is to have the rights of the plaintiffs and the duties of the defcndant. 
with respect to  the administration of the  assets of the Rutherford Couiity 
Bank and Trust  Company, under the provisions of chapter 344, I'ublic- 
Local Laws of Korth Carolina, 1933, as amended by chapters 5-10 and 
541, Public Laws of n'orth Carolina, 1933, determined by the court, to  
the end that a judgment may be rendered in the action to enforre snc.1~ 
rights and to compel the of such duties. I t  is conceded t11:lt 
on the facts agreed, the plaintiffs a re  entitled to the relief proricld 1))- 
the statute, and demanded by them, and that i t  is the duty of the tle- 
fendant to comply with the provisions of the statute, unless, as coiltendrtl 
by the defendaili, the statute is  void because its enactment by t h ~  Gew 
era1 Assembly was in violation of certain provisions of the Const i tu t io~~ 
of North Carolina and of the United States. The sole question, thrrr-  
fore, presented by this appeal is  whether chapter 344, Public-Local L a w  
of North Carolina, 1933, as  amended by chapters 540 and 541, i'ublic 
Laws of Pu'orth Carolina, 1933, i s  unconstitutional and for that rcasol~ 
void. The  statute now reads as follows: 

"The General Assembly of S o ~ f l z  Carolina do enact: 
Section 1. That  any person, firm or corporation, society or orgai~izn- 

tion, by whatsoever name designated, having any moneys or funds oli 
deposit i n  any bank i n  Buncombe, Cherokee, Craven, Halifax, Haywood, 
Henderson, Jackson, Johnston, Macon, Robeson, Rutherford, Sampson, 
Stanly, Wilson, Transylvania, Alexander, Avery, Beaufort, Bertie, B1:l- 
den, Camden, Carteret, Catawba, Chatham, Chowan, Cleveland, Duplin, 
Edgecombe and all municipalities therein, with the exception of the 
town of Pine  Tops, Gaston, Gates, Hertford, Hoke, Jones, Lee, Lenoir, 
Lincoln, Mecklenburg, Montgomery, Moore, Xash, New Hanorer, Nortli- 
ampton, Pamlico, Pasquotank, Perquimans, Pit t ,  Polk, Richmond, Rock- 
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inghani, Scotland, Stokes, Txrrell, Wayne, Wilkes counties, Sort11 
Carolina, that  is now closed, and has been closed e i g ~ t e e n  months or 
longer prior to the ratification of this act, and which has not paid its 
tlc~positors and other creditors in full,  shall, from and after the ratifica- 
tion of this act, have authority to sell and colivey s lch  accounts or 
tlclmsits to  any person, firm or corporation that  niay dt sire to purchase 
tlic. same, anti who one  such closed bank any money, :nd such person, 
firm or corporation purchasing such accouiit or deposit shall be entitled 
to apply such account or deposit to the discharge of a n j  debts owing by 
them to such closed bank a t  the full face \ -due  of r!uch account or 
tleposit. 

Section 2 .  That  this act shall not apply to anp closec bank or banks, 
in Robeson County, if after thir ty clays' notice by pullication, 49 per 
c3ent or more of the depositors of such closed bank p r o t ~ s t  i11 writing to 
the Commissioner of Banks. The Sta te  Comnlissioner of Banks is hereby 
directed to publish due notice to depositors i11 closed b:nks in Robeson 
C'ounty for a period of a t  least thir ty days, said notice to begin within 
twenty days after the ratification of this act. After tlie said thir ty days 
~ioticc., and before the full prol-isions of this act shall become effective as 
to hucl~ bank or ballla in Robeson County, tlie Commis!,ioner of Banks 
b ld1  publish a complete list of all depositors togethe1 with a list of 
the iiames of all depositors protesting under the previous notice. T l ~ c  
Con~missioner of Banks is hereby authorized to take suvh further steps 
as are ileccssary, in his discretion, to carry out tlie maill purpose of this 
section; provided, this section shall apply only to banks in Maxton Towi -  
\hip, Robeson County, North Carolina. 

Section 3. That  all laws and clauses of l ans  in  conflic2t with the pro- 
I isions of this act are hereby repealed. 

Section 4. That  this act shall be in full force and raffect from and 
after its ratification." 

The original act was ratified on 15 April, 1033. The  acts amending 
the original act were ratified on 15 May, 1933. This action was begun 
on 22 ,lugust, 1933. 

-1 reading of the statute discloses that  its provisions apply only to 
twditors of a bank to which the statute is applicable, wiose claims are 
founded upon deposits i n  the bank a t  the date of its closing; these 
pro~is ions  do not apply to other creditors whose claims may be for 
supplies or fixtures sold, or for services rendered, or for money loaned 
to the bank prior to its closing. Only creditors of the hank who were 
tlepositors are  authorized by the statute to sell and convey their claims to 
persons, firms or corporations who may desire to purchase such claims; 
such claims may be sold and conveyed, under the provisionri of the  statute, 
only to  purchasers who were indebted to the bank a t  lhe date of its 
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closing. The  statute thus not only attempts to confer a privilege on one 
class of tlie creditors of a closed bank, but discriminates against another 
class. S o  just or reasonable ground for this classification of the creditors 
of a closed bank to which the statute is applicable appears upon the face 
of the statute, or is suggested by the record in this appeal. The classifi- 
cation is unreasonable and arbitrary, and cannot be justified or sustained. 

The  statute does not apply to all banks in this  State that  mere closed 
and had been closed for more than eighteen months prior to its ratifi- 
cation. I t  applies only to such banks in  certain counties designated iri 
thc statute, and in some cases only to banks in  towns or totvr~ships i r ~  
said counties. The  statute thus not only attempts to confer a privilege 
on the creditors and debtors of certain banks in the State, but discrimi- 
uates against creditors and debtors of all closed banks in  the State to 
~rl l ich it is not applicable. No just or reasonable ground for this classifi- 
cation of closed banks in this  S ta te  appears upon the face of the statute, 
or is suggested by the record in  this appeal. The  classification is un- 
rcnsonable and arbitrary, and cannot be justified or sustained. 

The statute does not apply to all closed banks in the towns, townships 
or couuties designated therein; it applies only to such banks as have 
bfcn closed for more than eighteen months prior to the ratification of 
the statute. Creditors and debtors of a closed bank that  has been closed 
f o ~  less than eighteen months prior to the ratification of the statute, al- 
though such bank is located in one of the counties designated in  the 
atatutc, are denied the privilege conferred by the statute upon creditors 
and debtors of a closed bank to which the statute is applicable. No 
just or reasonable ground for this classification appears upon the face 
of tlie statute or is  suggested by the record in this appeal. The classifi- 
cation is unreasonable and arbitrary and cannot be justified or sustained. 

TTit1lout regard to the question as to whether the statute contravenes 
section 29 of Article I1 of the Constitution of S o r t h  Carolina, or section 
10 of Article I of the Constitution of the United States, as contended by 
the defendant on this  appeal, it  is clearly in  contravention of section 7 
of Article I of the Constitution of S o r t h  Carolina, and for that reason 
is unconstitutional and void. The plaintiffs have no rights under the 
statute, which it is the duty of the defendant to recognize or enforce. 

Section f of Article I of the Constitution of North Carolina is as 
f0110W~ : 

( 'No man or set of men are entitled to exclusive or separate emolu- 
ments or privileges from the community, but in consideration of public 
services." 

The statute contravenes this sound and just principle, and violates 
both the letter and spirit of the provision, because (1) it attempts to 
confer an exclusive and separate privilege on one class of creditors and 
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debtors of a closed bank, which it denies to another clags, with no just 
or reasonable ground for the classification; (2 )  i t  attem:?ts to confer an 
exclusive and separate privilege on the creditors and deb1 ors of one class 
of closed banks in this State, which i t  denies to  the credii ors and debtors 
of another class, with no just or reasonable ground for the classification; 
and (3)  it attempts to confer an exclusive and separate privilege on the 
creditors and debtors of one class of closed banks in the counties, town- 
ships and towns designated in  the statute, which it denies to the creditors 
and debtors of another class, with no just or reasonable ground for the 
classification. 

Statutes enacte,d by the General Assembly in  violation of section 7 of 
Article I of the Constitution of this S ta te  have been cleelared unconsti- 
tutional and ~ o i d  by this Court in Plott a. Ferguson, 902 N.  C., 446, 
163 S. E., 688; S. v. Fowler, 193 N .  C., 290, 136 S. E., 709; Motley v. 
Warehouse Co., I22 N. C., 347, 30 S. E., 3 ;  Simonto~t  v. Lanier, 71 
N. C.. 498. 

~ h b  question as to whether a statute enacted by the General Assembly 
of this State, applicable to  all creditors and all debtoi-s of all closed 
banks in  the State, providing that  any creditor of such bank shall be 
authorized to sell and conlrey his claim against such bank to a pur- 
chaser who is indebted to said bank, and that  such purchaser shall be 
entitled to apply such claim to the discharge of his  debt to the bank a t  
its ful l  face value. would contravene section 10 of Articl. I of the Con- 
stitution of the United States, prohibiting ally state from passing a law 
impairing the obligation of a contract, or making anything but gold and 
silver coin a tender in payment of debts, is not considered or decided on 
this appeal. Fo r  the reason stated in this opinion the j.ldgment of thc 
Superior Court is 

Reversed. 

STACY, C.  J., concurs in result. 

I N  RE C E N T R A L  B A N K  AND T R U S T  COMPANY OF ASEIETTILLE. N. C .  

(Filed 24 January, 1934.) 

Ballks and Banking H d- 
Act allowing purchased claims for deposits to be used a t  face value to 

pay debts to certain closed banks is held unconstitutional and void. 

APPEAL by respondent, Gurney P. Hood, Commissioner of Banks, and 
others from Alley, J., at  May Term, 1933, of BUKCOMBE. Affirmed. 
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The Central Bank and Trust Company, a banking corporation en- 
gaged in the banking business at  Asherdle, N. C., under the laws of this 
State, closed its doors and ceased to do business on 19 November, 1930. 
I ts  assets are now in the possession of the Comn~issioner of Banks of 
Sort11 Carolina, for liquidation as provided by statute, N.  C. Code of 
1931, see. 215(c) ; chapter 113, Public Lans of X. C., 1927, as amended. 

The above entitled cause was heard on a petition filed by certain 
creditors of said bank, whose claims have been adjudged as entitled to 
preferential payment, for an order directing the Commissioner of Banks 
to decline to allow certain debtors of said bank to pay and discharge 
their debts by claims purchased by them from certain creditors of said 
bank, under the provisions of chapter 344, Public-Local Laws of North 
Carolina, 1933, as amended. 

At the hearing the court nas  of opinion that said chapter 344, Public- 
Local Laws of North Carolina, 1933, as amended is urlconstitutional and 
void, and in accordance with said opinion it was ordered by the court 
that the Commissioner of Banks ignore said statute in the administra- 
tion of the assets of said bank. 

The Commissioner of Banks and others who had been permitted to 
intervene at  the hearing, appealed to the Supreme Court. 

Carter CE C'arfer and Alfred S. Barnard for petitioners. 
Johnston, Snzatlzers & Rollins and C .  I .  Taylor for respondent. 
1Y. A. Sullivan for intervenors. 
,If. G. Wallace, Amicus Curice. 

COKKOR, J. There was no error in the order entered in this cause by 
Judge Alley. I t  is affirmed. See Edgerfon v. Hood, ante, 516. 

Affirmed. 

F. E. ALLRED v. G. E. ROBBINS, BERTHA ROBBINS A N D  H. FOIL 
MICHAEL. 

(Filed 24 January, 1934.) 
Pleadings D b- 

An action to recover on a promissory note and to set aside a conveyance 
of property by the maker as being fraudulent to creditors is not demur- 
rable for misjoinder of parties and causes. 

CIVIL ACTION, before Devin, J., at September Term, 1933, of ALA- 
MANCE. 

The plaintiff alleged that on or about 3 December, 1930, the defendant, 
G. E .  Robbins, executed and delivered to him certain promissory notes 
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aggregating $5,000, and that  there is  an  additional sun- of $330.00 due 
on a certain check. I t  was further alleged that  the defendant represented 
to the plaintiff that  he owned in fee simple certain vali~able real estate 
in Davidson County, and that  thereafter, before said indebtedness or 
any part  thereof mas paid, the defendant Robbins and his wife conreyed 
the land to  the defendant Michael for  the purpose of "hindering, delay- 
ing and defrauding this plaintiff, and that  the said property was sold, 
transferred and conveyed either totally without considmation or for a 
grossly inadequate consideration and that  the grantee knew when taking 
the same that  i t  was either for a grossly inadequate consideration or for 
no consideration," etc. 

The  plaintiff asked for judgment upon the notes and :hat the  ronvey- 
ance of the land be set aside. 

The defendants demurred to the complaint upon the ground of mis- 
joinder of parties and causes of action for that  an  action on tort was 
joined with an  action on contract. The  trial judge o~e r ru l ed  the de- 
murrer and remored the case for tr ial  to Davidson County, and from 
the judgment so rendered the defendants appealed. 

John  S .  Thomas  for plaintiffs. 
Cooper Le. Curlee for defendants. 

PER CURIAM. This was an  action to recover judgment up011 certaiii 
promissory notes executed by the defendant Robbins an13 to  set aside a 
conveyance of land executed by h im and his wife to his  codefendant. It 
is alleged that  the conveyance constituted a fraud upon zreditors. 

The judgment overruling the demurrer is supported and warranted 
by the decisions in Chemical Co. v. Floyd, 158 X. C., 45E, 74 S. E., 463. 
and Carstcell v. Talley,  192 N. C., 37, 133 S. E., 181. 

Affirmed. 

(Filed 24 January, 1934.) 

Dfortgages H +At expiration of agreement not to foreclose mortgagee 
is entitled to foreclosure if debt is  not paid. 

Where a consent judgment for the amount of the mortgage debt stipu- 
lates that foreclosure should be delayed for six months provided mort- 
gagor should pay a certain sum monthly, mortgagee is entitled to fore- 
closure a t  the expiration of the period, regardless of whether the monthly 
payments were made a s  agreed, if a t  that time the mortgage debt is not 
paid or any amount tendered on the judgment. 
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APPEAL by plaintiffs from Smal l ,  J., at February Term, 1933, of 
DURHAM. 

TI' .  R. Lockhart for appellants. 
TI ' .  T .  T o w e  for appellees. 

PER CURIAM. This  is a civil action in  which the court dissolved an 
order restraining the defendants from foreclosing a deed of trust. A 
consent judgment had previously been rendered by which the defendant. 
C. L. Lindsay, reco~ered of the plaintiffs $1,650 with interest from 21 
February, 1929, until paid. I t  mas agreed that  foreclosure should be 
delayed for a period of six months, prorided the plaintiffs should pay 
Lindsay $25.00 on 25th day of each month during this period. Whether 
these payments vere  made is  immaterial. The trustee did not undertake 
to foreclose the deed of trust until after the expiration of the six-month 
period and the plaintiffs do not claim to have paid the debt or to have 
tendered any amount on the judgment. Judgment 

Affirmed. 

STATE v. EVELYN ECCLES. 

(Filed 24 January, 1934.) 

1 .  Constitutional Law F a- 
The admission of incriminating testimony of defendant's physical con- 

dition by witnesses who examined her without objection does not violate 
defendmlt's constitutional right not to be compelled to give evidence 
against herself. Art. I, sec. 11. 

2. Homicide G e- 

Evidence of defendant's ,rruilt of uniamful homicide held sufticient to 
overrule her motion for jud,ment as of nonsuit. 

A ~ ~ ~ ~ . ~ ~  by defendai~t  from Xoorc ,  Special Judge,  a t  J u l y  Term, 1933. 
of FORSPTH. x~ error. 

The defendant was tried on an  indictment charging her with the 
niurder of her unnamed child. She was convicted of manslaughter. 

From judgment that she be confined in the State's prison, at hard 
labor, for a term of eighteen months, the defendant appealed to the 
Supreme Court. 

.Ittorney-General B~-unzmi i f  and i lss is fant  Atforneys-General Seawell 
and Bru ton  for the State .  

TT'illiam Graces and Wnz. Ii. Boyer for defendant. 
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PER CURIAM. The admission of the testimony of the county physician 
and of the coroner, who had each examined the defendant after her 
arrest and before her trial, a t  the request of the officer who had arrested 
her, as evidence tending to show that defendant, a sc:venteen-year-old 
girl, had recently given birth to a child, did not riolate the constitutional 
rights of the  defendant, under section 11 of ,\rticlc I of the Constitution 
of North Carolina. 

I t  is provided i n  said section that  in  a criminal prosecution, the ac- 
cused shall not be compelled to give e~ idence  against himself. The de- 
fendant was not compelled by the officer or by the ph)sician to submit 
her person to an  examination. There was no evidence ;it the tr ial  tend- 
ing to show that  she objected to either of the examinations. She was 
not compelled to give and did not give eridence against herself, either 
before or a t  the trial. The testimony as to her physical condition a few 
days after the discovery by the officer of the body of a dead child at  her 
home was properly admitted as evidence. 16 C. J., 567. 

The evidence offered by the State tended to show not only that de- 
fendant had killed her new-born child, but also that the homicide w s  
unlawful, and that  defendant was guilty of manslaughter a t  least. 

Thero was no error in the refusal of the trial court to allow defend- 
ant's motion at  the close of the e~ idence  for the State, that  the a c t i o ~ ~  
be dismissed by judgment as of nonsuit. The defendant did not offer 
evidence at  the trial. The evidence offered by the State was properly 
submitted to the jury, and mas sufficient to support the contentio~ls 
of the State. The judgment is affirmed. 

No  error. 

ERRIEST &I. GREEN, EXECUTOR UNDER THE WILL OF MRS. KATE McGEHEE, 
v. A. M. BELL A N D  DELLA BELL. 

(Filed 12 July, 1933.) 

APPEAL by plaintiff from Grady ,  J., at January-February Term, 1933, 
of CRAVEN. Affirmed. 

Ernes t  ill. G r e w  for plaintif f .  
W a r d  CE W a r d  for defendants .  

PER CCRIABI. This  is a petition by plaintiff, fiduciary, for advice a r d  
for instructions. From a careful review of the record, we see no error in 
the judgment of the court below. The judgment is 

Affirmed. 
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HA31 SHARP v. JOHX A. TATHAM. 

(Filed 20 September, 1933.) 

.\PPEAI, by defendant from Clemenf,  J., and a jury, a t  March Term, 
1933, of GRAHAU. N O  error. 

This was a civil action. The  plaintiff alleged two causes of action: 
First, that, the defendant was liable on a certain promissory note by 
reason of placing his sigt~ature upon same, and by agreeing to be re- 
ipoi~sible for said note. Second, that  tlie defendant was liable to thc 
~ h i r i t i f f  because the defendant procured the money represented by the 
notc by means of ccrtain fraudulent representations as alleged in the 
vcond cause of actioii in thr, complaint. The  defendant denied liability, 
(1~11yi11g that  he 111ade any fraudulent representations and as  to the first 
ch;lusc of actioii lie pleaded the statute of frauds. 

' 1 ' 1 ~  issues subn~it ted to tlic jury and their answers thereto were as 
follows : 

"I. Is the dcfcildant intlehtetl to tlie plaintiff by reason of the plain- 
tifl"s surrcndcring to the defeildailt a bank certificate and acceptii~g 
therefor ccrtaiu notes referred to in the plradings? linswer: Yes. 

2.  I f  so, in v h a t  amount?  ,\nswcr: $2,000, with interest from I1 
February, 1931. 

3. Did the i l r f~ndan t  by fraud a11d niisrepresentation procure thr  
1)l;rintiff to surreirder the bank crrtificate referred to  in  the pleadings 
, ~ n ( l  accept therefor the notes referred to in the pleadings? .inswer: Yes." 

'I'hcx court below rendered judgment on the verdict. The defendant 
111ntlt> Ilunir~rou.; exceptions ant1 a~s ig~ lmcn t s  of error and appealed to tho 
Suprrmc ('ourt. 

l'art C'r Rr.\ar. The first question involved: I n  this case, upon the 
I~lc:diiigs and tlic evidcnc~e, should the court have charged the jury 

t o  tlic. statute of frauds, and especially as  to that  section that deals 
nit11 tlw answerii~g for the debt, default, or  miscarriage of auother 
1)crsoii 1 We tl~irik not. 

0 1 1  the prcsciit record, ill regard to the first cause of action, the yues- 
tioit as to the t l c f edan t  plrarling the statute of frauds, C. S., 987, i t  is 
not necessary to discuss. The  jury found both issues against defendant 
m ( 1  one is suficieiit to sustain the judgment. W e  may say though that  
tllc promise alleged aiid procured by plaintiff is  an  original and ilide- 
pclldent one and does not come within the statute of frauds. 
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The second question: Upon the defendant's motion for judgment of 
nonsuit, was there sufficient cvidenee of fraud to be submitted to tlic 
j u ry?  C. S., 567. W e  think this question inust be runswcred in the 
affirmative. 

F rom a careful reading of tlie record, we think t1ici-e was sufficient 
competent evidence to be submitted to the jury. I t  wcs a question of 
fact and the lines sharply drawn between the testimony of plaintiff 
and the defendant. The  jury took plaintiff's rersion and we are bountl 
by tlie finding. As to the competency of the evidencc complained of 
and the charge of the court below, we can see no prejudicial or rcvcrsiblc 
error. 

No error. 

(Fi led  20 September, 1933.) 

A P P E . ~ ~ ,  by defendant from Grady, J., at  October Term, 1932. of 
WAYNE. NO error. 

The judgment on the former appeal to this court is as follows: 
"This cause coming on to  be heard and being heard a t  the June  C i ~ i l  

Term, 1032, of Wayne Snperior Court before his  Honor, W. C. Harr is ,  
and a jury, and the jury having answered thc issues sul~mittetl to it as  
follows : 

"1. Was the death of Dr .  Pau l  Smith caused by the n13gligence of thc 
defendant as alleged in the complaint ? Answer : Yes. 

"2 .  I f  so, did Dr.  Pau l  Smith by his own negligence emtr ibute  to his 
own in ju ry?  Answer : No. 

"3. What  damages, if any, is  tllc plaintiff entitled to recowr of the 
defendant ? A2nsn.er : $1:250 ; 

"And upon the coming in of the verdict, the plaintiff having niovcd 
that  the anslwr to  the third issue be set aside in the exercise of tlie 
discretion of the court, and said motion har ing  been allowed: 

" I t  is now thereupon considered, ordered, and adjudgcd by the court 
that  the answer of the jury to the third issue as above set out be 2nd 
the same is  hereby set aside in the exercise of the discretion of the court. 
and that  a partial new tr ial  of this cause hc hail by thc submission to 
a jury for answer of the third issue as  above set out, to wi t :  

" '3. What damages, if any, is the plaintiff cntitled to recorcr of 
the defendant 1' 

"-\nd i t  is further considered, ordered and adjudged b the court that 
the answers of tlie jury to the first issue and the second issue as  above 
set out stand as the verdict of the jury in this cause upon the  said first 
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and second issues, and tliat final judgment licreiii be rendered upon the 
coming in of an answer by a jury to the said third issue. . . . 

"To the action of tlie court ill srtting asidc the verdict on the third 
issue alone tlie dcfentlant objects and exccpts, both by reason of tlic lack 
of authority of the court to st t  asidc said ~c r t l i c t  and on the ground of 
ahu,c of discretion. Tlie t i e f c~~ t i a i~ t  mox-es to set aside the verdict on a11 
of the issues, said motion helng atltlrcssed to tlie discretion of the c20urt 
and also being made on the grountl of errors cornniitted in  tlic trial. 
Notion clrnied, defendant excepts. Judgment signed. dcfcndant excepts 
and gives notice of appeal ro the Supreme Court." 

Tliis appeal I\ as d i imiswl  as premature (Stt~iiA c. J l a f f h c ~  s ,  202 
N. C., 218) on the tr ial  of the 3rd issue as to da imgts  before Judge. 
Gracly, the jndgrritnt was aq follows: 

'(This cause corning oil to he heard, and the jury IiaT ing returned tlie 
followiiig rertlict . 

"What damages, if any. is tlie plaintiff entitled to rwo\ ?r  of tilt. 
defendaut ? -Ins\\ er : $4,000. 

L'llnd i t  apl~earing to the court tliat at Julie Civil Term, 1932, a 
I ertlict was renderrd by a jury, wherein it waq found that the dcath of 
plaiiltiff'.; intestate n a s  caused by the negligcwcc of tllc t l~fcndant.  and 
that tlic c a u v  nab continued for the purpose of ascertaining wliat 
tlnniages the plaintiff n as c~iltitlcd to recol cr. S o \ \ .  upoil tlicx x cwlict. 
and on motion of Dickinsoii and Freenian, a t to rney  for the plaintiff, 
it  is  considerid, ordcred n n t l  

"-Idjudged that tlic plaintiff l m ~ e  and recowr of tlic tlcfenclaiit thc 
sum of four thouqa~id clollar~ ($4,000) ailtl the costs of this action ro ho 
taxed b\- tlie c l~r l ; .  Tliis 2 1  October, 1932." 

The  defendailt nmde numerous exreptioils ant1 a ~ + , i ~ i i i e l ~ t s  of C ' Y ~ O L .  

and appealed to the Suprciiie Court. 

Dlckinson d: lf'recnzun f o r  p la in t i f f .  
C'harlcs 1'. G'a?/lor, a l l l c n  Lnl1gston, I i c n  n e f h  ('. Royoll nntl  , 7 u m e ~  .J 

l l u f c ~ h  f o ~  t1c.fendanf. 

PLR Cr r t 1 . w .  Tliii nab  a c i ~ i l  action iiistitutcd I J ~  the plaintiff t o  
recover of th(. clefendnilt daillagcs oil :recount of tlie il(~nt11 of plaintiif'. 
illtestate by wason of dcfeiitlant's negligelit operatioir of :111 automobile. 
Tlie case n a s  first tried before his Honor, 'STT. C. Harri., at the Junc 
Civil Term. 1932, of tlic Supcrior Court of Waync ( 'ount~-,  tlie j u r ~  
ha\  ing an5nercd all tlic issues ill fa \  or of the plaintiff. a~lcl up011 tllc 
coming in of the T erdict the judge presiding, on inotioi~ of counsel foi 
plaintiff, ordered that thc verdict oil tlie third i w w  as to damage. bt 
set aside and that a new trial be had upon that i-sue. Tlie tleftndant 
appealed to the Supreme Court from the said ortlcr :111tl jutlgnie~lt  mad^ 
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at  said J u n e  Civil Term. Tliis Court held that the appeal was prema- 
turr. Thereafter, at  the October Term, 1932, of said Superior Court, a 
13etrinl of said third issue ;IS to damages was liatl befsre his Honor, 
IIcnry A. Gratly. 

I t  was agreed by counsel for plaii~tiff and defendant, subject to thc 
approval of the court, that the record and transcript of case on appeal 
.;ubmitted to tlic Supreme Court ou appeal from said jlldgn~ent at the 
tTunc Ciri l  'I'erln, which the Court held to be premature, shall constitute, 

:I part of tlic record of this caw 011 appeal, and that  all exceptioris taken 
in said formw appeal shall be treated a s  cseeptions in this appeal, and 
that tlic rcrortl submitted and printed in  said premature , ~ p p c a l  together 
nit11 the record and case 011 appeal upon the appeal f r o n ~  tlie judgment 
w ~ ~ t l c r e d  at  the October Term, 1932, upou the trial of f a id  third issuc 
:IS to dalliages, shall constitute the entire record and cafe on appeal ill 
this case. 

It wa.; furtlicr stipulated and agreed by counsel for appellant and 
al)l)rllce thnt ' t l~e  briefs in said former premature appeal prepared and 
f i l d  in tlic Supreme Court in that premature appeal shall, subject to  
tlic :~pproval of the court, be valid briefs in this appeal upon the points 
c*ovcrecl by them. 

Wlieu this case was called for trial, it  nppeari~ig to the court that at 
i i  for~ii( 'r trial the first and second issues were ans~vered nl fayor of the 
i j la i~~t i f?  and .  that the court set aside the verdict unon the last issue as 
t n  tlt~m:~pes autl tlie case n as lieart1 solely up011 the qucstiori of d:unages. 

We h a w  csnmiried tlie record of the trial heretofore ha 1 and wc think 
tlicrc. was sufficicnt cride~ice to be submitted to the jury. We see no error 
011 that record. w e  see no error 011 the p r e s e ~ ~ t  record as to the questioi~ 
of d:nnnge on the third issue. On both &or& we can see 110 prc~judicial 
o r  rcwrsible error. I n  the jutlgn~cnts rendered there is 

S o  error. 

(Filed 20 September. 1033.) 

a \ ~ ~ ~ ~ ~ : . i r ,  by defendants from C l e m r ~ l f ,  J . .  at May Term, 1933, of 
.J.\c.l;sos. 

('ivil action for damages arisilig ex colltraclz~ and 6.2' &l i t to .  
1)cniurrer interposed on the grounds (1) that the complaint does not 

>tat? facts sufficient to constitute a cause of action and (2 )  for mis- 
joinder of parties and causes. 

From a judgment overruling the demurrer, the defendants appeal. 
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XcBee & XcBee, Ban  K. Xoore, IlIcKinley Edtra~-ds  and E. P. Still- 
u d l  for  plaintif. 

Berry (e. Green, Xorgan d3 G a d n e r  and Carter (e. Carter for  de- 
f endants. 

PER CCRIAAI. This is the same case thnt was here a t  the Spring l'erni. 
1932, on a question of venuc, reported in 200 K. C., 12. 

The second ground of the demurrer seems to ha re  been abandoned. 
:mcl it x a s  properly overruled on the first. The  complaint contains 
allegations of damagrs arising en: (?elicto. which may haxc been ovcr- 
looked, :is thcy are not debated on brief; and a demurrer nil1 be o ~ e r -  
ruled unlcss the complaint is -wholly insufficient. BlncX.more 1 ' .  ST'indrrs, 
144 N. C., 212. .56 S. E., 874. 

The  question of the mcasure of plaintiff's nllo~r~able recovery is not 
presently prrsentcd. Pemberton Y. Greensboro, 203 N. C., 514. 16G 
S. E., 306. 

Mi rmed .  

I{OHERT S. AUSTIN v. TIXE WILLIS. 

(Filed 20 September, 1933.) 

APPEAL hy defendant from Barnhill,  J. ,  at May Term, 1933. of I ) ~ R F .  
S o  error. 

The  object of the action is to enjoin the defendant from in t e r f~ r ing  
nit11 thc plaintiff's use of a certain road and to  require the reinoral of 
obstructions placcd on it by the defendant. The  jury returi~ed the fol- 
loving verdict : 

1. I s  the plaintiff the onner and entitled to the possession of thv 
tract of land d(wrihed in paragraph 1 of the complaint, a9 ollegrti ! 
Ansn er : Yes. 

2. If so, is the plaintiff the owner of an easement appur twaut  to snit1 
tract of land described in paragraph 1 of the complajnt, as a d r i ~ e w a y  
from said tract of land to the neighborhood road and tlifnce to the public. 
road a3 the same is now laid out and in  use? Ansner :  Yes. 

3. I f  so, did the defendant wrongfully obstruct said d r i ~ c n a g ,  a \  
alleged 2 Answer : Yes. 

Judgment for plaintiff; appeal by defendant. 

M. B. Simpson for appellant. 
Worth (e. Horner for  appellee. 



832 IIV THE SUPREME COURT. [205 

PER C ~ R I A N .  The only question raised by the defendant is whether 
thc evidence justifies the finding that the plaintiff has :in easement in 
thc driveway dcscr ibd  in tlic complaint as appurtenant to his land. 
1 t is insisted that the user must be "adverse and of right," as pointed out 
in Mebane 1.. Pntrirk, 46 N. C., 23; that  the plaintiff has failed to  show 
rliat the defendant had knowledge of any claim of right to the asserted 
cmement; and that the action should hare  been dismis~ed.  We think 
r l~crc  is sufficie~~t evidence to sustain the finding; and t f e  charge as to 
:rtivcrsc nscr is clear. esplicit, n ~ l d  free from error. 

S o  erroy. 

(Filed 20 September, 1033.) 

A \ ~ ~ l ~ ~ . u ,  by dcfelitlants from Alley, J. ,  at  Julie Term, 1933, of Bu r -  
c o u m .  *\ffirmed. 

I'LR C'[.RIAAI. l ; rogde~z ,  J . ,  not sitting, the Court is evcnly divided in 
ol)inioll. Tlic jutlgmelit of tlie Superior Court is therefore affirmed with- 
out beconlillg a precedelit. Ray1207 z l .  I n s .  Co., 193 X. C., 385; Lazorence 
1 , .  Hank,  ibicl., 841; il'arboro v. Johnson ,  196 K. C., 824. 

A\firnied. 

\YLI.I,IhJI J.  C'OC'KE. Ja.. ASD T. A. UZZELL, JR., TRUSTEES, V. GURNEY P. 
HOOD, COMMISSIOSER OF BASICS. 

(Filed 20 September, 1033.) 

13a11.k~ and BRlllcing H e- 
.Tuclgmelit tllnt plaintid was entitled to lxeferred claim in assets of 

illsolvent L)ilnk affirmed up011 authority of Flack C. Hood, Comr., 204 
S.  C.. 037. 

.~PITAI,  by t l e f c ~ i d a ~ ~ t  from A1lcI?iro?j, J. ,  a t  Ju ly  Term, 1933, of 
I : r . ~ c o x n ~ .  ,Iffirined. 

Civil action to have plaintiffs' claim agaiiist the Central Bank and 
, . 
I rust C'ompaliy of A\shel-ilk, S. C., adjudged n preferred claim upon 
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tlic asscts of said Bank and Trust  Company, which are now in thc 
~)ossession of the defendant as Co~nniissioller of Banks for liquidation. 

0 1 1  tlie facts found without objection by tlie court, it  was ordered and 
adjudged that  plaintiffs recoler of the defendant the sum of $4,0i2.66, 
with interest from 19 Xovember, 1930, and tlie costs of the action; and 
that said sum is  a preferred claim upon the assets of the Central Bank 
and Trust Company of Asheville, N. C., arid shall be paid as  such by 
thc defendant in tlie liquidation by him of said assets. 

From this judgment, the defendant appealed to  the Supreme Court. 

I'ER ("1 K I I N .  'I'k facts found by the court 11-ithout objection in this 
action are substantially the same as in Flack 1 , .  Hood, Comr., 204 
3. C., 337. 168 S. E., 520. Tllc judgment is affirmed on the authority 
of the decision ill that case. 

I f  tlic effect of the decisioli in FIuLL 1'. IIOOLZ, C ' O ~ I * . ,  is  to give priority 
up011 the :rswts of a b:~nking corporation organized under the laws of 
tllii State, up011 its insolwllc.,y, to claims arising out of transactions nit11 
its trust depai tmcnt, xhicll is maintained nr~der  pro\ isioiis of its charter, 
authorized by statute (S. C'. Code of 1931, section 217(a),  and the 
result is  decnlcd uujust to depositors in its romnicrcial or savings de- 
partment, the rcmcd,y muit  he liad by legislatioii. So long as a banking 
(myoration orgaiiizcd uutlc'r the laws of this State, maintains, as author- 
 zed by its chartcr, a coinmercial, a savings and a trust department, anti 
docs business ill each departmelit, the decision in Flach: u. IIood, C'ornr., 
must remaill the lam of this State. That  decision i s  in accord with 
tho authorities, ant1 \\it11 nell  settled principles of equity, as adniin- 
istcred by cdourts cxwisi l ig mltler constitutio~lal provisions, equitable 
jurisdiction. 

-1ffirmed. 

(Fil(d 20 September, 1933.) 

 PEAL by defcildaiits, Balmo Lumber Company and Manufacturers 
Acceptance Corporation, from &2lley,  J., at  Charnbers i n  Ashevillc, 1 5  
February, 1933. From CHEROKEE. 
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Civil action to recover for handling lumber and to decla -e void certain 
transfers alleged to h a ~ e  been made in fraud of plaintif j"~ rights as a 
creditor. 

As  the matter inl-olved a n  accounting, the case was ieferred under 
the statute which resulted in a report and judgment for the plaintiff. I t  
is agreed "there was sufficient competent eridence to support the findings 
of fnct of thc referees, . . . which findings of fact irere reviewed 
and affirmed by the judge of the Superior Court." 

From the judgment entered ill f a v ~ r  of plaintiff and ii terl-eners, thc 
defendants, Balmo Lumber Company and hlanufilcturc~.e Acceptance 
Corporation, appeal. 

J .  B. Gray f o r  P h i l l i p s ,  p la in t i f ,  and U I  i s f o l ,  s h e r i l f ,  a p p e l l e m .  
L. B. P?-ince fol. Ralmo L u ~ n b r r  C'ompany and 3Iun1tfrcc rers  A(.(  ppf- 

a n c e  C o r p o r a t i o n .  
R. L. P h i l l i p s  f o r  C o o k ,  i , ~ t r i . u e a e ~ - s .  

PER C u ~ r a a r .  The case is  settled by the findii~gs of fac t ,  which, it is 
agreed, are supported by sufficient competent evidence. Cfor .be f f  u.  R. R., 
ante, 85. 

Affirmed. 

THE FEDERAL LAXD BASK O F  COLUMBIA v. L. D. MXKET AXD WIFE. 
11. I\T. MAI\TEk- ET AI,. 

(Filed 20 September, 1933.) 

Appeal and Error J d- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment of the lower court  ill be affirmed without becoming 
a precedent. 

APPEAL by plaiiitiff from A l l e y ,  J., at February Term, 1933, of 
BUKCOXRE. 

Civil action for debt and to foreclose mortgage. 
F rom a verdict and judgment for defendants, the plaintiff appeals. 

assigning errors. 

C h a r l e s  E. J o n e s  a n d  d~.thui. 18. H o l l e r .  J r . ,  f o ~  plainfiiY. 
J .  E'. Slcciin f o r  d e f e n d a n t s .  

PER CURIBJI. The Court being evenly dil-ided in opinion Brogden, J., 
not sitting, the judgment stands affirmed without becoming a precedent 
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ill accaordancr with the general rule of appellate courts in such situa- 
tions. Garrison i2. 12. R., 202 S. C., 851, 164 5.  E., 115; Sebel  v. Nebel, 
301 x. C,, 840, 161 8 .  E., 233; Durhc!m 1 . .  Lloyd, 200 S. C., 803, 157 
S. E., 136. 

Alffirmerl. 

IZ1,SIE POOL HORNE v. C. W. HORKE, ADMINISTRATOR OF 4SHLEY 
HORSE.  DECEASED, ASD C. W. HORNE, INDIVIDUALLY. 

(Filed 11 October, 1033.) 

A l ~ , ~ ~ ~ ~ ~ ~  by certaiii petitioners from Frizzelle, J., at  April Term, 1933, 
of ,Jorir ;s~os.  Dismissed. 

This  is an action to recoTer on a note for $1,688.57, executed by Alsh- 
ley Horne and Son, and now owned by the plaintiff. 

From the ordrr of the clerk of the Superior Court of Johnston County, 
cleiiying the peti t iol~ that  the petitioners be made parties defendant in 
t l ~ c  action, and hare  leave to filc an answer to the complaint, the peti- 
tioiwrs appealed to the judge who affirmed the order of the clerk. The 
p~ t i t i on r r s  appealed to the Supreme Court. 

ll'infield If. Lyon and P. J .  ST'e11on.s for plaintif f .  
l'arker d LPC, and RII~TX- ct: Ruark for C.  A. Gosney, trustee. 
l'arlcer cC T,cc f o ~  Farmcm Bank of  Clayton, and Weisner Farmer, 

r r (  C I  ccr. 

I'KR U L ~ < ~ . \ . u .  The petitioners are not iiecessary parties to the actioi~. 
'1 '1~ ordcr tlcnging their petition is not reviewable by this Court. Fo r  
that  reason, the appeal is 

IXsmissed. 

ELSIE POOI, HORR'E v. C. W. HORNE, ADJIISISTRATOR OF ASHLEY 
H O R S E ,  DECEASED, AID C'. TT'. HORNE, ISDIVIDUALLT. 

(Filed 11 October, 1933.) 

.\WEAL by certain petitioners from Frizzelle, J., at April  Term, 1933, 
of 3 OIINSTOK. Dismissed. 

This  is an  action to recorer on a note for $5,000, executed by Ashley 
IIornr and Son, and now on-lied by the plaintiff. 
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From the order of the clerk of the Superior Court of Jclnlston Cotnty,  
tlcnging the petition that  the petitioners be inatle partirls defendant ill 
the action, and have leave to file an  answer to the complaint, the peti- 
tioners appcaled to the judge n h o  affirmed tllc order of the clerk. Tlic 
petitioners appealed to the Supreme Court. 

PEH C L  XIAM. Tlie pctitioiiers arc not nccessarp lmrtic:, to the actioil. 
The order dcuyii~g their peti t iol~ is  not r ( ~ i ~ ~ ~ i ~ l ) l c ~  1)y tl i, ('ourt. F o r  
tliat reasoli, the appeal is 

Dismissed. 

AIJPF, 41, by plaintiff from Cranmei;  J . ,  at  Secoilil Narc.11 'I'erm, 1933. 
of WAKE. 

Civil action to recover damages for injury :wising froill tlic allegc~tl 
negligence of tlie defendalit i n  plaeiilg 011 the market a ~ o t t l c  of coca- 
cola containing the decomposed remains of a mouse, which was purclinsctl 
by the plaintiff and partially coilsunled by him. 

Upon denial of liability, the issuc of ncy$igence was ailswered by the 
jury ill fnvor of the defendant. F1.om judgment thereon. tlic plaintii? 
appeals, assigning errors. 

Pm CVRISXI. Tlie case seclus to ha\-c becu tried in substantial cou- 
fornlity to  the decisions on the subject. Coixm 1 % .  Z'oZlacco Co., ante ,  
213; U r o a d x a y  v. Grimes, 204 N. C., 623, 169 S. E., 194;  I'erry v. Boi- 
fling Co., 196 N. C., l i 5 ,  145 S. E., 14. The appeal prwelits no nev. 
question of lnw or oiie not heretofore settled by a number of tlecisiol~s. 
The verdict and judgmeilt will be nphelil. 

N o  error. 
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H E N R Y  0. WORIACK r. 8. 0. THORSE,  WADE W. IVELCH, GRINNELIJ  
( 'OJIPAKP, ISCORPORATFD, A \ D  GCi\'ERAIII F I R E  E X T I S G U I S H E R  C O W  
PANY. 

(Filed 22 So!  c3lnl~cr. 1933. ) 

P ~ R  Crnrav .  This was a motion made b- tlic defclldallti for thc 
rclno7 a1 of the action to the United States District ( ' o ~ ~ r t  for t l ~ c  K c - t c r ~ i  
District of North Carolina for irn1)ropcr j o i~~ i l c r  of parties plaiutiff. Tilt 
vlerk of the Supcrior Court allowed thc motion alitl on npl)eal to the, 
Supcrior Court thc judgrntwt was affirmed. The  plaintiff nppcalrd to  
the Supreme Court assigning c3rror. ?'he judgmrnt of the Supc>rior ( 'ol lr t  

1s affirmed. 1;iolcsn 7.. It. R.. 204 K. C., 2 2 ;  ('irlp r .  I n s .  Cfo., 202 X. ('., 
57: O(>cr fon  1 . .  R. R., ihitl., 8-28; J l a t i h ~ l c ~ s  1 . .  i k n z b e t -  C'O., 108 N. ( .. 
l 2 0 ;  ll'right 7.. LTf i l i fy  Cfo.. ~bir l . ,  204: F'e,-ri\ I*. I?. 12.. 194 X. C'.. 6 3 .  

L\ffirn~ed. 

.T. It. C H E R R Y  I-. C'ITY O F  ( 'HARI.OTTE 

(Piled 29 Xovember, 1933.) 

( ~ I L  ~cTIo;";, hrforc Oqlp\2)q, fT . ,  at  N a y  Term, 1033. of 3hc.r\- 
IAABPRG. 

The  plaintiff o~vilcd a tract of land 011 the Derita Road near the city 
of Charlotte. H e  dc~r loped this land into rcsitlential lots and to add to 
the desirability of the lots laid a xvatrr line about 3,500 fect long. Thc 
defendant city gave permissioll for the layilig of such nater  line :111(1 
furnished the specificationi therefor and supcrxised tlw col~struction. 
The cost of the line \ \as approximately $1,700, n h i r h  \Ins paid by the, 
plaintiff. 

The plaintiff testified as follon s : ('He arranged \\it11 J f r .  Vcit, 
superintendelit of the water dcpartnleiit of the city, that he would not 
take any one on rny l i i ~ e  nithout an  order from me. H e  was to get all 
order from me and whc11 I gave the order to him the tappiilg fee a a t  
to be paid to me, and I was to n r i t e  an order to Mr. Test after that. 
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: ~ n d  he was then to connect the wnter and charge them for the water. 
. . . The city made one connection that  I know of for a man named 
Freeze . . . without my consent or without notifyingme. . . . 
V h e n  I ran  my  water line out there I expected the c.ty would run 
water through i t  and that  it would charge for the water. . . . Pro-  
~ i s i o ~ ~  was made in front of ( 4 1  lot so that  you just had t o  tap on to get 
the water in there. . . . W e  just put a little T there so that  they 
could get into the l~ousr.  I do not contend that I still own the water 
lino. I say the city o~vns it all. The  city evidently owns, it all. I say 
that because they permitted one man to  tap  on that  they own it all now." 

l'pon the foregoing c x  idr l~cc  tllc plaintiff c>ontended that  as the city 
I~atl p r m i t t c d  a nlnn named Frc3cze to tap  tlic' water line owned by him 
tlmt such t app i l~g  constituted ail appropriation 1,. the city of thc ~vhole 
linc, and conqcql~e~~t ly  th r  p ln i~~t i f f  I~rought suit for the d u e  of hir  
property. 

The  city denied that  it had appropriated any property belonging to 
tlw plaintiff. 

r 1 I11c fo l lowi~~g  iqsues nc rc  submitted to the jury:  
1.  "J$Tns the plaintiff tllc owncr of the pipe line in X l r c h ,  1030, as 

:~llcgetl in the con~plaint  ?" 
2. "1)itl t l ~ c  tlcfentlant a l~ l~ ro l> r i a t e  to its own use any par t  of or all 

of plaintiff's l ) i p  1i11e ill 1Iarcl1, 1930, as alleged in the complaint ?" 
3. "Wliat \\:IS tl1c value of the l i ix  or the part  tliercof appropriated 

by the tlcfcntlalit in March, 1030 1" 
'1'11(~ first issue v a s  answered "Ycs"; the second issue "Yes, one 

t:111ping," and t l ~ r  third issue "$63.00." 
I'rom judgmcnt 11pon the verdict the plaintiff appcded.  

I ' k . ~ t  C'I,KI.\AI. Tlie pl:~intiff o \v~~et l  and constructed a na t e r  linc and 
n~atlc p r o ~ i s i o ~ l s  ill such col~strurtion for taps to be matie for the use of 
~ I I ~ ~ ( * ~ I : I S C ~ ~  of lots ill his bubtlivision. Xoreover lie ~ ' o n ~ t r u c t e ~ l  the line 
:I, hc tcdf i r t l  n i t h  t l ~ c  full ki~ovleclgc that  the citv would run water - 
t l ~ r o u g l ~  it a11t1 that it ~voultl cliarge for the water. There was evidence 
that the city hat1 g i ~ c n  one 11erso11 permission to tap tht  line without 
rllc consent of plaintiff, a11d that  thr  regular tapping fe? was $65.00. 
'The city dciiics that  i t  has appropriated the property. 

-111 phases of tlw c'asc. \ \e re  subniittetl to the jury by tl,e trial judge, 
; I I I ~  no error of lan al~pc'nrs ill tllc record. 

-1Rrmed. 
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S T A T E  V. J. C .  JOHNSOK. 

(Filed 13 December, 1033.) 

,ZFPEAL by defcntla~lt from ( ' ~ w ~ / t i t c r .  .J.. at  Nnrcli 'I'ertn. 1933, of 
WAKE. N O  error. 

This  is  a criminal action in which tlic tl(.fendant n as con1 ictctl of all 
assault with a deadly wcapon, as charged in the iildictincnt. 

From judgment that  hc  hc coi~fi~led in  thc c.omrnon jail of Wakcx 
County for a tertn of 12 months, and assip~ietl to 11-ork on the public 
roads of said county, the dcfcndant appcded to the Suprenie Court. 

9 f f o r n e y - G e n e r a l  U n r m m i f f  and  1ssisfni1t = I f t o ~ . ~ ~ e ! ~ - G ~ i z e i . n l  ,S'COI( ('11 
f o r  the S ta te .  

,John W .  Ilinstlnle for dr f endan t .  

PER CURIAX. There is 110 crror ill thc i ~ i s t ~ u c t i o n  of the court to 
thc jury, n1iic.h tlcfmdant assigns as error on his appeal to this Court. 
The i~istructioii doc5 uot riolatc C. S.. 56-1. AS. 2 % .  Jackson, I99 N. C.. 
321, 154 S. E., 402. Thc  judgment is  affirnlrtl. 

S o  Prror. 

E V A  McGBRITY v. J. B. IVEY AND COMPANY. 

(Filed 13 December, 1033.) 

APPEAL by plaintiff from Hill, Special  J u d g e ,  at Special April Term. 
1938, of ~ ~ E ( ' I ~ L E S B T R G .  

P i r i l  action to recorer damages for a n  alleged negligent injury. 
The  complaint allcgcs that  on I 1  M:ry, 1932, the plaintiff, a custolilt,r 

i n  defendant's department store, Charlotte, X. C., while going down tlie 
baeeine~it steps, for t l ~ l  pnrposc of making a purchase, tripped on tlic 
7th step of the stairnay,  1,. catching tlic heel of her shoe betreen thr  
metal strip or nosilig on the front edge of said step and the worii 
linoleum just back of the metal strip or nosing, and fell, which resultrti 
in serious in jury  and damage to plaintiff. 

Up011 denial of liability, and issues joined, tlir jury answered thc 
issue of negligei~ce in f a m r  of defendant. From the judgrnerit entcwtl 
thrrcori, the plaintiff appeals, assigning errors. 

Carswell  d? E r u i n  and  Elbei-f  B. Foster  f o ~  p l u i n f i f .  
T i l l e f t ,  T i l l e f t  cC- h ' e ~ ~ n e d ! ~  for defrntlan f .  
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PER C r ~ r a n r .  The  case was tried below and argued here by counsel 
~ v i t h  their accustonled zeal and earnestness. Bothing seems to h a w  
11cc11 owrlooked or omitted which ~vould have benefited 14ther side, and 
TTC have discovered no ruling or action on the part  of the tr ial  court 
~vhic~ll we apprehend should be held for reversible error. The  jury has 
~wpolided in favor of the defendant on a sharply eontrcwrted issue of 
f i~c t .  The vcrdict and judgment will be upheld. 

No  error. 

IN  TIIE MATTER OF T I ~ E  B A S K  OF 31URPHT: APPEAL OF R. L. ANDERSON 
FROM STOCK A S S E S S ~ ~ E S T  ISD ACTIOS FOR PREFERRED CLAIM OX ACCOUNT 
OF I~ECOVF.R~- OF AIIOTZT CLAIMED AS PATJIEST FOR STOCX. 

(Filed 10 January, 1934.) 
1. Pleadings 1) e 

A comlilaint ib not de~nurrablr unless wholly insufficient. 

3. Pleadings D e- 
A demurrer admits rrlevnnt facts alleged and relevant inferences of 

fact deducible, but not conclusions or inferences of law. 
3. Appeal and Error E h- 

On nplwi~l from the sustaining of a demurrer to the cornplaint defenses 
het forth ill the nnsner filed in the cause are not presentc'd for review. 

. ~ I T E A L  by R .  I,. , h ~ ( l ~ r s o i ~ ,  from C l ~ m ( ~ n f ,  ,J., at  J u l  e Term, 1933, 
of ('IIEROICLE. Revcrscd. 

The  followiug st ipulat iol~ by cgounsel is ill the record: 
"TII  the above entitled cause, pending on appeal to the Superior Court 

from assessmel~t levied by the Commissioner of Banks against R. L. 
. \~~tlcrson,  and said Aiiderson liarilig filed with the Commissioner of 
13;niks a tcndc~ed proof of preferred claim in the sum of $500.00, which 
( # h i m  has beell rejected by tlie Cornmissioner of Banks:  

Sow,  therefore, it  i ~ .  by consent, stipulated and agreed between coun- 
w1 for R. L. AInclcrsoli ailif counsel for the Commissiclner of Banks 
that complaint nnd appeal in this cause shall be treated as a n  action 
lwoperly instituted a g a i ~ ~ s t  tlie commissioner of Banks, on relation of 
tht' Bank of hIurplly, to recoyer up011 said preferred claim, in tlie 
Superior Court of Cherokee County, and same shall be treated and 
(-onsidered as  a properly instituted actiou to recover the]-eon, and that 
the court shall elitel. such judgment h ~ r e i n  as the fact:; and the law 
cloth warrant, treating the entire record in this cause as the record of all 
action originally instituted in said court. 
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This stipulation is madc for the rc,:rsoll that tlw proof of l~referretl 
claim herein as filed in thc con lp la i~~ t  ill tlic artioii up011 tlic prc.fcrrc~(l 
claim is  in the identical wordr antl Iai~guagc~ of the :~ppc:il froill i t ~ ( ~ I i  
assessment and that  upon any trial of the causcl thc (3\itlei~ccx npoir tit(' 
question of appeal from the stock assessnicnt aiid tlie itlo~~c*e ill $111~- 

port of the preferrctl claim noultl be itl(,ntical, ant1 for tlic, fllrtl~t 'r 1)11r- 
pose of saving cost." 

The  order of the C'orninissioncr of Uaiiks, is a5 follon,i: 
"Order No. 193, Sor t l i  Carolilia, office of C'cim~~iis-ioiier of T!al~k-- 

Docketed 13 May, 1933. U l~de r  and by I irtue of tlic authority t.outainct1 
in subsection 13 of section 2 1 S ( c ) ,  C'o~isolitlatt~tl Statutes. it ~ p p c n r i ~ i g  
to  the Conlrnissioner of Banks that  an  assewnc~nt against thc .tach- 
holders of tlie Bank of Murphy, Murphy, North C a r o l i ~ ~ a ,  i~ Ilcw-ar> 
in order to discharge the liability to geiieral car~ditori of tlic wid 13arik 
of Murphy, the ("oinmissiouw of Banks of tlic Statc of Sor t l i  ( 'arolin:~ 
hereby levies an  assessrnerit agaiiist the stocklioltlcrs of the nalik of 
Murphy equal to the stock liability of each storklioltler, tlie ai~iount of 
stock owned hy hini by record of tlic sttitl Baiik of Murpliy ant1 eniou~lt  
of assessment &ainst tach of said stoc~kholdcrs being as fo l low : Namc : 
R. L. Anderso~l, address-Brassto~v~i, N. C.-So. of sliares: 5, assess- 
ment :  $500.00. B y  order of thc Commissioncr of Banks of tlic Statc 
of North Carolina. This  5 April, 1933. Gur~ icy  1'. Hood, C'onl1iiissioiic.1. 
of Banks. (Official seal.)" 

R. L. Anderson, on appeal from the aboie assesirnclit, v t .  forth a11 
original lengthy and arnendetl detailed complaii~t. n l ~ r  t l i ~  :r-v~kimcX~it 
against him mas lo id  and also proof of prefcrrctl claiui. Tlicl 1)rilyor I *  

a s  follows : "TTTherefore, appcllmit prays tlic court : (1) That thc. : I ~ V ~ Y -  

ment attempted to be made hv the Conm~issioi~er of Banlib be i c t  as~tlc 
and declared void and of iio effect. ( 2 )  That  the court tlircct and rcquirc 
the Commissioner of Banks to refund to your appell:~ilt a.: :I 1*1aii1l 
against the assets of the Bank of Xurpliy entitlctl to priorit?, thc, \ U I U  

of $500.00 paid by reasou of tlic stock suhscriptioii nforvw~tl. i 3 )  For  
general relief, together wit11 costs." 

The Commissioncr of Banks demurred u t ~  l e t ~ l c s  :tiid sct fort11 l t q t l i ?  
reasonings: "Demurrer o w  t c m s  as dictated illto record up011 the h w r -  
ing  of this cause by coul~sel for ~loninlissiolier of Banlis.'" 

T h e  record also discloses a lengtliy answer to R. 1,. Ai~idc.rsoii's (v)i11- 
plaint on the part  of the Commissioner of Biuilri. Tliv court bc,lon 

Court. 
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PER C a ~ r a n r .  The appellant, R. L. Anderson, sets forth as follows the 
qucstion involved : "The only question involved in this appeal is whether 
the court committed an error in  sustaining the demurrer ow fenus of 
Gurney P. Hood, Commissioner of Banks to the grounds set out by R. L. 
A\nderson, appellant, on liis appeal from a stock assessment on stock 
alleged to be owned by him in the Bank of Murphy." We think the 
demurrer should have beell overruled. 

We hare  read the record thorouglily and think the demurrer should 
have been overruled. The conlplaint is not demurrablc unless wholly 
insufficient. A demurrer admits a11 allegations in complaint. A de- 
murrer admits relevant facts alleged and relevalit iiiftwxces of fact 
deducible. ,I demurrer does not admit conclusions or inferences of law. 
Stepp v. Sfepp, 200 N. C., 237; Andrezcs v. R. R., 200 N. C., 483; 
Shaffer v. Bank, 201 N. C., 413. ,I speaking demurrer is bad. Ellis v. 
Perley, 200 N. C., 403. 

The answer is in the record, but cannot be considered. Wlie~l filed and 
the facts are  established on the hearing, questions would arise which 
we do not now consider. This i s  another question. As the case goes back 
for  a hearing on i ts  merits, u7e do not analyze the complaint, but think 
it sufficient on the questioil of stock assessment. The judgment below is 

Reversed. 

W. L. E V E R H A R T  v. S O U T H E R N  P U B L I C  U T I L I T I E S  COMPANY. 

(Filed 10 January, 1934.) 

APPEAL by plaintiff from Cowpe~,  Special Judge, at  Xovember Term, 
1933, of FORSYTH. Affirmed. 

Parrish d Deal and Fred 3'. Hutchins for plaintiff. 
ilfanly, Hendren & Womble for defendants. 

PER CURIAM. The plaintiff brought suit to recover damages for per- 
sonal injury result i~ig from the collision of an automobile and a street 
car. The county court dismissed the action as in case of nonsuit and 011 

appeal the Superior Court affirmed the judgment. As the record con- 
tains no adequate evidence of actionable negligence tht: judgment i s  

Affirmed. 
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('. R. P H I T J , I P S  A X D  WIFE. C A R R I E  IT. PHILT,IPS.  v. I D E A L  
M E R C E R I Z I S G  COAlPANT. 

(Filed 10 January. 1934.) 

Corporations D e-Contract of solvent rorporation to purchase its stork 
is valid. 

A solrent corporation entered into a contract to ~ ~ u r c h a s e  a certain 
number of shares of i t s  capital stock from a stockholder. The stockholdcr 
delirered part of the stock, and the parties agreed that  if the remainder 
were not delivered within a specified t i m ~  the corporation's damages 
resulting from the breach should be entered as  a credit on the balancc 
due on the stock purchased. The stockholder failed to delirer thc re- 
mainder of the stock within the time prescribed and action was brought 
to assess damages for such failure. Held, the contract was valid, Fuller 
I-. Service Stores, 190 N. C., 653, iurolvine an attempt to enforce such 
contract against an insolvent corporation, not being applicable to this 
case, and the corporation was entitled to R credit for the a~noiint of 
damages assessed hy the jury. 

< ~ P P E : A L  b y  defendant f r o m  Devin.  J . ,  a t  Se l~ tember  Term. 3932, of 
. \ L A A ~ A X C E .  S o  error. 

O n  1 8  Apri l ,  1932, the  plaintiffs entered into a contract,  in writing. 
by  which they sold and  agreed to clcliver to  the  defendant, -100 shares 
of the  capi tal  stock of the  defendant corporation, which thc  plaintiff 
then owned. T h e  defendant paid t o  the  plaintiffs on the  pnrchasc price 
f o r  said shares of stock the  sum of $2,500, ill cash, and  agrrctl to p a y  
t h e  balance, to  w i t :  $5,000, i n  monthly instal lme~its  as  set out in  tllc 
contract.  A t  the  date  of this  contract,  tlic plaintiffs tlelircrctl to the 
defendant  certificates f o r  330 shares of said stock. 

Thereafter ,  on 27 Apri l ,  1932, the plaintiffs notified the  defciltlant 
tha t  they were unable to  del i rer  to  the defendant certificntcs f o r  thc 
remaining 50  sliares of said stock, f o r  thc  reason tha t  said wrtificatcs 
were then held by a bank as  collateral security f o r  ail indehtetlncw to 
said bank on which the plaintiffs n e r c  liable. I t  Iras tliercupon agreed, 
i n  writing, by and between the plaintiffs and  the defendant  t h a t  if the 
plaintiffs should fa i l  to  redeem the said certificates, and  tic.li~cr tlic 
same t o  the  defendant, within 60 days, in  accordance v i t h  their  contract 
dated 1 8  Apri l ,  1932, the defendant should have the r ight  to  rct;lin 
t h e  amount  of the  damages which the defendant h a d  sustained by tlic 
breach of the i r  contract by tlie plaintiff, wi th  ~~cs l tec t  to the said 50 
shares of stock, a n d  t h a t  said amount  should be applied as  a credit on 
the balance due by  defendant to  t h e  plaintiffs under  t h e  contract dated 
18 April,  1932. T h e  plaintiffs have failed to  redeem said certificates, and 
have thereby breached their  contract to deliver to the clcfcntlant 400 
shares  of i t s  stock. 
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This action v a s  instituted by plaintiffs to have the amount of 
tlamages whicl~ the tlcfentlant has sustained by the breach of their cori- 
tracts by tllc l)lnintiff, assessed, to the end that said ariount may br 
applied as :L credit on tlic balance due by defendant to the plaintiff 
uuder the coutract dated 18 April, 1932. 

-1t tlie trial, ill responw to issues subinitted by the court, the jury 
assessed the dnuinpcs which dcfe~ldant is entitled to rxove r  of the 
plaintiffs, for  thc breach of their contracts, at $1,500. ,rudgnlellt was 
thereupon rendered that  plaintiffs recorer of the defendant the sum 
of $3,600. and thc coqts of the action. Thc  tlcfendant appealed to the 
Supreme Court. 

1'm C r n ~ m .  An csariiination of tlic record in  this appeal fails to 
disclose any error ill tlie trial of this action in the Superior Court. 
The  judgnieiit is, thcrcfore, affirmed. 

E'uller z.. R e w i c c  C'o., 100 S. C., 655, 130 S. E., 545, in which the 
validity of contracts bg- which corporatio~is, which have become in- 
yo l r e~~ t ,  ha\-e agreed to purchase from stockholders shares of their stock, 
wliicl~ the said stocklioldcrs had purchased in reliance upon such con- 
tracts, is discussed, has no application to the instant case. No facts a re  
;~lleged in  the pleadings or shown by the evidence at the tr ial  of this 
:wtion, u p o ~  which it could be held that  the contracts betw2en the plain- 
tiffs and the defendant are void. The  contracts are valid, and the only 
matter in controversy between the parties i s  the amount of damages 
~vhich the defendant is entitled to recover of the plaintiffs, for the 
admitted breach of their contracts. This  amount was assessed by the 
jury at the trial, which is free of error, a t  $1,500. 

KO error. 

R .  W. CHADWICR v. ELIZABETH T. O'BRPAN AXD ALLAN D. O'BRYAN. 

(Filed 10 January, 1934.) 

CIVIL ACTION, before Grady, J., a t  J u n e  Term, 1933, of CARTERET. 
It is  alleged in the complaint that  the defendant, 911an D. O'Bryan, 

was a minor living with his mother, the  defendant, Elizabeth T. 
O'Bryan, who "was the owner of an  automobile, and that  said auto-. 
mobile was obtained, kept and maintained by the said Elizabeth T. 
O'Bryan for the comfort, pleasure and conrenience of herself and her 
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family, . . . and at the dates llereinafter alleged the said automo- 
1)ile v a s  being operated by the defendant, Allan D. O'Bryan, with the 
knon-ledge. consent and special permission of his mother, Elizabeth T .  
O'Bryan." The aiisner of Elizabeth T. 07Bryan  admitted "that this 
clcfendant, on the date meiitioneil, owned an automobile, and that her son, 
,Illan D. 07Bryan,  used the same with her consent." The evidence 
tc.ntled to show that on 2 January,  1932, the plaintiff had driven his 
11urc.e and cart into the town of Beaufort. He stopped at  the curbing 
at Thomas Sadler7s to deliver some borrowed clothes, and while his 
rart lvas so stailding the autornobile of defendant, drivel1 by her son, 
.illan 07Bryan,  collided with the cart, breaking the same to pieces and 
t h r o ~ i n g  the plaintiff to the ground, inflicting as the plaintiff con- 
tc~nded, serious a i d  permanent injuries. 

The plaintiff had no light upon his cart and there was some contra- 
diction in the evidence as to whether it was dark at  the time. Plaintiff 
-;lid that it \.ins "about dusk or i t  may have been a little after sun- 
tionn. . . . I t  was just dusky a little." Another witness for plain- 
tiff 77210 was a merchant and waiting on custonlers at  the time, said:  
"I could see his cart well enough. I hadn't turned on the lights in my 
.tore." -1ilotlier nitness for plaintiff testified: "I judge it was a few 
~ n i n u t ~ s  a f t w  five o'clock. I could see all right." Another witness for 
1)laintiff said:  "It \ \as not dark, . . . and I had not put on my 
lights." There was evidence tending to show that the car was being 
tlriven a t  the rate of thir ty-fix or forty miles an  hour, and that the 
var of defendant "stopped about seventy-five to eighty yards from where 
tlic cart was." 

Issues of negligence, contributory negligence and damages were sub- 
nlitted to the jury and answered in  faror  of plaintiff. 

Froni judgment upon the verdict, awarding $3,000 damages, the 
tlt,fendant, Elizabeth O'Bryan, appealed. 

C. R. Il'heatley for plainti f .  
. J d i u s  F .  Duncan for defendants .  

PER CURIARI. There was sufficient evidence of negligence to be sub- 
initted to the jury. The  defendant requested certain instructions, which 
were refused by the trial judge, but an  examination of the charge 
cliscloses that  the substance of such instructions was submitted to the 
jury. Indeed, a n  exaniination of the record leaves the impression that  
the merit of the controversy involved an  issue of fact which has been 
determined adversely to the defendant. 

Affirmed. 
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RAT S. SMITH v. IR'TERSATION.~L AGRICULTURAL 
CORPORATION ET AL. 

(Filed 10  January, 1934.) 

Mortgages H b- 
Judgment continuing to final hearing a temporary order restraining 

foreclosure of mortgage upon real dispute as to the accuracy of descrip- 
tion and the amount secured by the mortgage is affirmed on authority 
of Pavkev Co. v. Bank, 200 N. C., 441. 

AFPEAL by defendaiits froin Xoore, Special J u d g ~ ,  at March Term, 
1933, of WAYKE. 

Civil action to restrain foreclosure of deed of trust until the accuracy 
of the description of the lands intended to be conveyed thereby can be 
ascertained, and the amount of the debt stwred thereby can be de- 
termined-there being a dispute as to the correctness 0.l both. 

From a judgment continuing the temporary restraining order to 
the final hearing, the defendants appeal. 

W .  A. Dees for plainti f .  
Wya t t  E. Blake for defendant co~poration. 

PER CURIAM. ilffirined on authority of Parker Po. u. Bank,  200 
N. C., 441, 157 S. E., 419, Wilson v. Trust Co., ibid., 788, 158 S. E., 
479, and Broadhurst v. Brooks, 154 X. C., 123, 113 S. E., 576. 

Affirmed. 

J .  C. RIALTARD v. B T N A  LIFE INSURANCE COMPANY. 

(Filed 10  January, 1934.) 

CIVIL ACTIOK, before Harris, J., at March Term, 1933, of DUPLIN. 
The eridence tended to show that on 24 March, 1924, the defendant 

issued and delivered to the plaintiff a certain policy of insurance, pro- 
viding that:  "If the insured becomes totally and permanently disabled 
and is thereby prevented from performing any work or conducting any 
business for compensation or profit, . . . the company will, if there 
has been no default in the payment of premiums, waive the payment 
of all premiums falling due during such disability after the receipt of 
such proof; 
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"If such disability existed before the insured attained the age of 
sixty years, the company will pay to the insured the sum of ten dollars 
for each one thousand dollars of the amount of insurance and will pay 
the same sum on the same day of every month thereafter during the 
lifetime and the continuance of such disability of the insured, the 
first payment to become due on evidence of such disability." 

The plaintiff offered evidence to the effect that he became disabled 
within the terms of the policy in August, 1925. There was also evidence 
to the contrary. 

The following issue was submitted to the jury: "Did the plaintiff on 
30 August, 1925, become totally and permanently disabled, and thereby 
prevented from performing any work or conducting any business for 
compensation or profit." The jury answered the issue "No," and from 
judgment upon the verdict denying recovery, the plaintiff appealed. 

Oscar E. Turner for plaintiff. 
Xenneth C. Royal1 and Wm. F. Howland for defendant. 

PER CURIAM. A 1 1  examination of the record discloses no reversible 
error either in the admission of evidence or in the charge of the trial 
judge. The merit of the controversy involved an issue of fact, and such 
issue has been determined by the jury adverseIy to the plaintiff. 

*Iffirmed. 

MRS. JESSIE WINFREY AND R. W. WINFREY, HER HUSBAND, V. 
W. J. SPEAS. 

(Filed 24 January, 1934.) 

APPEAL by plaintiffs from Sink, J., at June Term, 1933, of FORSYTH. 
Affirmed. 

Elledge Wells  for appellants. 
Ingle & Rucker for appellee. 

PER CURIAM. On 4 January, 1923, the plaintiffs executed and de- 
livered to the defendant a mortgage deed to secure a note in the sum of 
$800.00 which was payable on 4 January, 1924. 

The plaintiffs brought suit to enjoin foreclosure of the mortgage, 
alleging that at  the time of execution it was agreed by the parties that 
the mortgagors should have the right to sell the timber situated on the 
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DEAS v.  Iss. Co. 

mortgaged land. This was denied by the defendant. The case was tried 
in the Forsyth County Court and at  the close of the plsintiffs' evidence 
was dismissed as in case of nonsuit, and on appeal to the Superior Court 
the judgment was affirmed. The plaintiffs excepted and appealed. 

R. W. Winfrey testified as follows: "I first discoverc3d that the pro- 
 isi ion permitting me to cut and sell timber to pay the debt was not in 
the mortgage when I carried it home to my wife and she read i t  to me. 
I knew at that time that the provision was not in there, and I knen- 
i t  when I handed i t  to Mr. Speas after my wife and I had signed it, and 
I told Mr. Speas it wasn't in there. IMy wifch told me that that provisioil 
mas not in the mortgage before I signed it and I kntw it wasn't in 
there when I signed it." 

The record shows that the action is not founded on fraud but on breach 
of contract. The provision was evidently not omitted from the mortgage 
by reason of fraud or mistake. The defendant contends that even if 
the alleged agreement was made, it was not supported by a valid con- 
sideration, that the mortgagors had a legal right to cut snd remove the 
timber without the consent of the mortgagee unless tlte security was 
thereby impaired (19 R. C. L., 323), and that the plaintiffs are not 
entitled to relief growing out of their failure to exercise a legal right. 

We have examined the record and the exceptions and are of opinion 
that the judgment should be affirmed. Judgment 

Affirmed. 

ADOLPHUS C. DEAN V. RIETROPOLITART L I F E  IR'SURANCE COMPANY. 

(Filed 24 January, 1934.) 

CIVIL ACTIOS, before Clemrnf, J., at September Term, 1933. of 
ROCRIKGHAM. 

The evidence tended to show that on 1 January, 1920, the defendant 
executed and delivered to the Riverside and Dan River Clotton Mills of 
D a n d l e ,  Virginia, a certain group one-year renewable term insurance 
policy, designated as No. 726-G. The plaintiff was an einployee of the 
mills and serial certificate KO. 19991-D was duly issued to him as such 
employee. This certificate provided for insurance in the sum of $500.00, 
and further stipulated that the insurance should be automatically in- 
creased for each additional year of employment at  the rate of $100.00 
per annum until a maximum of $1,500 was reached. Th: group policy 
prorided that on receipt of notice by the home office '(that any employee 
insured hereunder has become wholly and permanently disabled by acci- 
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dental illjury or disease, before attaining the age of sixty years, $0 

that  he is and will be permanently, continuously ancl wholly prernlted 
thereby from performiilg any work for coinpensation or profit, the com- 
pany will waive the payment on each premium applicable to the i~ lsur-  
ance on the life of such disabled eniployw . . . , and ill adtlitioll 
to  such waiver, mill pay to such employre dur i~rg  such disability in full 
settlement of all obligations hereunder pertaining to such cniploycc." 
The  installmei~ts payable, were based upou the nniount of the policy n t  
the time of the occurrence of tlie disability. The serial certificate held 
by the plaiiitiff also provided for permanelit disability and in such event 
a payment was prorided in five annual instalImeilts of $214.00 each for 
$1,000 of insurance. T h e  group policy was canceled on 31 L\ugust, 1930 

The plaintiff alleged ancl offcred eritlrnce tending to show that  li(b 
became wholly disabled by disease, to wit, pellagra, prior to the cancella- 
tion of the po1ic.y. H e  testified that  about the latter part  of Ju ly  or t l ~ e  
first of August, 1930, he  became disabled and unable to  work, snffcring 
"with physical neakness and troubled with my head, back and stonlacall. 
1 visited somp of my  relatixes in the latter par t  of -1ugust or t11c f i r ~ t  
of September, 1930. 1 was uot able to sit up  at tliat time. I XIS not ab11~ 
to look after myself. . . . Back in August, 1830, 1 staggcrecl w11c.1l 
I walked, . . . I was 11a~i11g trouble with my  head iu the bpring 
of 1930 on u p  uiitil August. I t  made me stagger when I walked. I c~o11111 
not walk straight." Other evidence offered by plaintiff tended to shvu 
that he was permauently disabled within the meaning of the polic.? 
prior to the cancellation, ant1 that continuously siiice said time he 1i:ttl 
growl  worse a i d  was wholly incapacitated at the time of the trial. 

Tlle defendant offered evidence tending to show that  the plaiutitt' 
uorked steadily and co~itinuously ill tlie mill as S~IOTVII  by the time sllwt 
until the veek ellding 23 August, 1930. H e  did not work from tll:~t 
time uutil 20 Srptcmber. Durilig the n w k  ending 27 Septenihcr 11r 
made forty-fire hours. "Tlieu tlicrc \\.as a strike and no oiie Tras ill the. 
mill." Other testiilioriy offered b j  the defendnut tended to shov t l ~ r  
the plaintiff was walking about on the street during the strike and that 
lie had made no complaint as to sickness or disability. 

The following issues were submitted to the jury:  
1.  "Is the plaintiff, a t  the present t h e ,  as  the result of acciclental 111- 

jury or disease, wholly and permanently disabled so that  he  is  now, anti 
will he, permanently, continuously, ant1 n.holly prevented thereby  fro^^^ 
performing any work for conipeilsation or profit 1 

2. "Did the plaintiff become wholly a i d  pernlanently disabled by accl- 
dental injury or disc,ase on or before 31 August, 1930, and while in tlie 
employ of the Riverside and Dan River Cotton Mills, Incorporated, ci, 
that  he has bren. from on or before 31 L\ugust, 1930, and until thc 
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present time, permanently, continuously and wholly piaevented thereby 
from performing any work for compensation or profit !" 

The jury  answered the first issue "Yes," and the secoi d issue "No." 
From judgment upon the verdict in f a ro r  of defendmt the plaintiff 

appealed. 

I-'. I'. Stiers f0.r plaintiff. 
Smith, Wharton & IIzdgins for de fendanf .  

PER CTRIARI. The  verdict established the fact that the plaintiff was 
uot totally incapacitated within the meaning of the policy prior to its 
cancellation, and of course upon such ~ e r d i c t  he  is not en itled to recover. 

There are certaiil exceptions to  the admission of testimony and to the 
c21iarge of the tr ial  judge, but none of these are of sufficmient moment to 
owrthrow the judgment. The  charge of the court, viewed and in- 
terpreted as a unit, does not transgress the principles of law pronouucetl 
in the case of Bulluck zs. Ins. Co., 200 K. C., 642, 158 S. E., 185. 

-1ffirmed. 

7;. R. BRADSHAW AXD IDA E. BRADSHAW, HIS WIFIC, v. TIDE- 
WATER POWER COMPANY. 

(Filed 24 January, 1934.) 

CIVIL ACTIOPT, before Harris, J., at  March Term, 1933, of DUPLIX. 
T h e  board of education of Duplin County owned a 'milding known 

as the teacherage. The  plaintiffs leased t h ~  building f ~ o m  the county 
and nioved into the house on or about 30 December, 1927. The building 
was operated by the plaintiffs as a boarding house for teachers. When 
the building was completed the same was mired by the defendant and 
this work was finished on or about the time the plaintiffs took possession. 
*lf ter  the first of January,  1928, the defendant furnished current for the 
building continuously from said date until about 6 Scptrnlber, 19.28, 
~r l icn  the building was destroyed by fire. 

Plaintiffs allege that  they lost certain personal propwty in the fire 
and in  addition, sustained a loss of profits through inability to operate 
the teacherage. An  action for damages was brought i11 June,  1929, and 
in the complaint filed the plaintiffs alleged that the \:iring was im- 
properly and negligently done, and that  such negligence was the cause 
of the fire. After hearing the evidence Special Judge Moore, nonsuited 
the cause and thereafter the present suit was instituted on or about 1 
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September, 1931. At  the close of the eviclelice the tr ial  judge nonsuitctl 
the action upon the ground that the plaintiff liad failed to make out :L 

case against the defendant and upon the further ground that  the court 
found as a fact "that this action is betn-een the same parties upon thc 
same cause of action and inrolyes the same issues as the motion licrc~to- 
fore tried before Special Judge Clapton Noore, and that  i t  appearctl 
from this tr ial  of the action that  this suit is based upon substantially 
idextical allegations and substantially idelltical evidence, and that thc 
merits of the second issue are icleutically the same as the first cause." etc. 

From judgment rendered plaintiffs appealed. 

Geo. R. Ward  for plaintiffs. 
Boasley & S t e v c m  and L. J .  Poisson for defenda7~t. 

PEE CCRIAM. The merit of this cause is  determined by the opiniou 
in  the case of Xerr i t t  v. Power Co., ante, 259. The decisiou in thc* 
Xerr i t t  case was filed in October, 1933, and was, therefore, not al-ailnblfs 
to the parties at the time this action was tried. 

iWirmed. 

DISPOSITION OF APPEALS F R O M  T H E  SUPREME COURT OF 

NORTH CAROLINA T O  T H E  SUPREME COURT 
OF T H E  U N I T E D  STATES 

Federal Land Bank v. Gaines, 204 K. C., 278, reversed. 

State e z  rel. Mamvell u. Kent-Coffep Mfg. Co., 204 S. C., 365, 
affirmed. 



I S  THE SL-PREME COURT. [205 N. C'. I 

A P P E N D I X  

STATE EX REL. ATTORKEY-GENERAL v. HERMAN W130DWARD 
WINBURN. 

ORDER. 

I n  this motion by the Llttornc~y-General to revoke the liceuse or disbar 
Herman Woodward Winburn from the practice of law, it appearing that 
the respondent has filed an  answer to  the petition of the Attorney- 
General raising certain issues of f ac t ;  

It is  now, therefore, ordered that  the matter be referred to a committee 
of the bar of this Court, to consist of Joseph 13. Cheshire of Raleigh, 
1,. T. Hartsell of Concord and R. W. Herring of Fayetteville, for ill- 
yestigation, report and recommend a t '  ion. 

Approved 10 January,  1934. 
BROODEN, J., f01- the Court. 



CERTIFICATE OF ORGANIZATION 

THE NORTH CAROLINA STATE BAR 

- i t  a meeting of the Council of T h e  S o r t h  Carol ina S t a t e  B a r  l d d  
ill t h e  ci ty  of Raleigh and  i n  the  court  room of the Suprcme Court  on 
the  6th day of October, 1933, the  following Councillors wcrr  prcsrnt  
and qualified : 

J c r ~ u s  D. GRIIIES, First District Washington N. C. 
K. D. BATTLE, Secowd District ...................................................... R o c k  Mount, N. C. 

.............................................................. ED. S. ABELL, Fourth District Smithfield N. C. 

.............................................................. ALBION DUNN. Fif th  District G r e e i l l e ,  N. C. 
............................................................. E'. E. WALLACE, Sixth District n s o n ,  N. C. 

........................................... JOS. B. CHESIIIRE, JR., Sccenth District Raleigh, N. C. 
........................................... 1,ov1s J. P o ~ s s o s ,  Eigllth District i l i n t o n ,  N. C. 

DICKSON I\IcT,EAK. Xinth District ............................................... u m b e r t o n  N. C. 
.................................................................. R. P. READE, Tetttl~ District Durham, N. C. 

........................ ............ (:. H. HASTISG~, CTcccnth District .. W i n s t o n - e m  N. C .  
(-'HAS. A. HINES. TtceZfth District ............................................ Greensboro, N. C. 

...................... ............. 13. h1. C~VIXGTOX, Thirteenth District ... a d s b o r o ,  K. C. 
('. D. TALIAFERRO, Fo~oteen th  District ........................................ h r o t e ,  N. C .  
WALTER C. FEIMSTER, ,Yixteenth District ..................................... e o n ,  N. C. 
A. TURNER GRAST, Seventcewth District ................................. ocksv i l l e ,  N. C. 
.J. E. SHIP~IAS, Eighteewth District ...................................... Hendersonvile N. C. 
.TULIUS R~AI~TIS, 11, Xiwetectbth District .......................................... ~ s h e i l e ,  R'. C. 
S. W. BLACK, T?rentictl~ District ............... .. ............. B s o n  City, K. C .  

T h e  following elected Councillor mas present bu t  failed to qua l i fy :  

GEO. C. GKEEXE, Third District ................................................................ V e l o n ,  S. C. 

T h e  following Councillor h a s  been elected but has  not qualified 

IIAYDES CLEMEXT, Fifteenth District ......................... .. ..... 2 l i s b u r  N. C. 

T h e  following officers were elected by the  Counci l :  

1. X. BAILEY, Presided Raleigh, S. C'. 
,JVLIUS C. SMITH, T'lce-President Greensboro, N. C'. 
HENRY 31. LOADOS, X C ~  w f a r y - l ' r e a s u ~ e ~  Raleigh, N. C. 

T h e  fol lowi~ig were elected members of t h e  Board  of L a w  Examil iers :  

FOR THREE-YEAR TERM 
L. R .  VARSER Lumberton, S. C. 
H. G. I$EDRICK D u r h a m ,  3. C. 
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FOR TWO-YEAR TERM 

J .  G. MERRIJIOX Asheville, N. (I. 
GEORGE B. GREEXE Kinst m ,  N. (1. 

CIIAKLE~ W. TILLETT, J R .  Charloi te, N. C. 
BES T. VARD Greensboro, N. C. 

The following rules and regulations for The  S o r t h  Carolina St:ltc> 
13ar were adopted: 

R U L E S  ;\XI> R E G U L A T I O N S  F O R  T H E  NORTI-I 
CAROLINA S T A T E  BAR. 

A R T I C L E  I. 

SECTIOS 1. Purpose .  T h e  Xor th  Carolina State E a r  shall foster 
the following purposes, namely : 

To cultivate and advance the science of jurisprudence: 
To promote reform in the lam and in judicial procedure: 
To facilitate the administration of justice; 
To uphold and elevate the standards of honor, of integrity and of 

courtesy in the legal profession; 
To encourage higher and better education for membership in the 

profession ; 
To promote a spirit of cordiality and brotherhood among the members 

of the bar ;  and 
To perform all duties imposed by law. 
SECTION 2. Div i s ion  of W o r k .  T o  facilitate the work for the accom- 

plishment of the above cnumerated purposes, the Council may, from 
time to time, classify such work under appropriate sections and com- 
mittees of The  North Carolina State Bar.  

SECTION 3. Coope~a t ion .  W i f h  Local B a r  Associat ion C o m m ~ f t e e s .  
The sections and committees so appointed may secure the cooperation of 
like sections and committees of The North Carolina Elar Associat io~~ 
and all local B a r  Associations of the State. 

SECTION 4. Organi za t ion  of Local B a r  .+lssociatio?~s. The  Council 
shall encourage and foster the organization of local B a r  Associations. 

SECTIOS 5 .  A n n u a l  Program.  The Council shall provide a suitablc 
program for each annual meeting of The Xor th  Carolina State Bar.  
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SECTION 6. Reporfs H a d e  to Annual Meeting. The reports of the 
several sections and committees, with their recommendations, shall be 
delirered to the Secretary of The North Carolina State Bar  at  least 
thirty days before the annual meeting. Such reports, together with any 
reports from special committees that t h r  Council desires to present to 
the annual meeting, may be printed and sent to each member of The 
North Carolina State Bar  at  least twenty days before such meeting. 
Sothing herein shall preclude any section, committee or the Council 
from presenting a report or recommendation that  has not been so printed 
and mailed. 

A R T I C L E  11. 

SECTIOK 1. Register o f  Xembers. The Secretary-Treasurer shall 
keep a register for the enrollment of members of The North Carolina 
State Bar. I n  appropriate places therein entries shall be made showing 
the address of each member, date of registration and class of member- 
ship, date of transfer from one class to another, if any, date and period 
of suspensioii, if any, and such other useful data which the Council 
may frorn time to time require. 

Every member shall register by signing a registration card, which in 
substance shall require, until the future order of the Council, the mpm- 
ber to furnish the following information : 

1. Kame and address. 
2. Date. 
3. Date passed examination to practice in Xorth Carolina. 
4. Date and place sworn in as a n  attorney. 
5 .  Date and place of birth. I f  not born in  the United States, when 

and where naturalized. 
6. Whether admitted to United States District Court, United States 

Circuit Court of Appeals, or United States Supreme Court. 
7. Nembership, if any, in  bar associations, giving name of each. 
8. Whether suspended or disbarred, and if so, when and where, and 

when readmitted. 
SECTION 2. Snnual  Xembership Fees, When Due. The annual 

membership fee for an  active member shall be $3.00. 
Said membership fee shall be paid to the Secretary-Treasurer for the 

year 1933 on or before the 1st day of January,  1934, and for the year 
1934, on or before the 1st day of July,  1934, and on or beforc the 1st 
day of July,  of each year thereafter. 

N o  part  of said membership fees shall be apportioned to fractional 
parts of the year, and no part of the membership fees shall be rebated 
by reason of death, resignation, suspension or disbarment. 
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Written notice of failure to pay annual membership fees shall b(. 
sent to a member at  his last known business address by registered mail 
by the Secretary of the State Bar.  Upon payment of delinquent f ew 
by any member, his name shall be certified to the clerk of the Superior 
Court of the county of his residence. 

S R T I C L E  111. 

SECTION 1. Elec t ion  of Oficers .  The officers of The North Caro- 
lina State Bar,  in addition to the Councillors, shall consist of a Presi- 
dent, Vice-president and Secretary-Treasurer. The Secretary-Treasurer 
shall receirc a salary fixed by the Council; other officers shall serve 
without compensation, except per diem allowance fixed by the statute. 

The first President and Vice-president shall be elected by the Coun- 
cillors from the active members of The  North Carolina State Bar. 

At each annual meeting of The North Carolina State B a r  the active 
members present shall elect a President and a Vice-Presdent who shall 
hold office until their successors are elected and qualified. The Secretary- 
Treasurer shall be elected by the Council annually. Xo officer elected 
l ~ p  the Council or by The North Carolina State B a r  need be a member 
of the Council. -111 such officers shall be the officers of the Council with 
the same titles. 

A R T I C L E  I V .  

SECTION 1. Absence or  I n a b i l i t y  of President .  I n  the  absence or 
inability of the President at  any meeting of The  North Carolina State 
Bar  or the Council, the Vice-president shall act i n  his place. I n  the 
c ~ e n t  neither is present, the Council shall select one of i ts  members to 
preside during such meeting. 

In all other matters, if the I'resident absents himself .'ram the State, 
or for any reason is unable to perform his duties as President, thr  
Vice-President shall perform the  duties of President. I n  the event of 
the inability of either to perform the duties of President, the Council 
may select one of their members to act until such absence or inability 
is removed. 

SECTIOX 2. Dut ies  of Xecrefary-Treasurer .  The Secretary-Treasurer 
shall attend all meetings of the  Council and of The North Carolina Stat? 
Bar. and shall record the proceedings of all such meetings. H e  shall. 
with the President or Vice-President, execute all contracts ordered by 
the Council. H e  shall have custody of the seal of The Xorth  Carolina 
State Bar,  and shall afix it to all documents executed on behalf of thr  
Council or certified as emanating from the Council. H e  shall take chargr 
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of all funds paid into The Xor th  Carolina State Bar  and deposit tlicril 
111 +ome bank selected by the Council; he shall cause books of accounts 
to he kept, which shall be the property of The S o r t h  Carolina State Bar  
and which shall be open to the inspection of any officer, committee or 
member of The North Carolina State Bar  during usual business hours. 
.It each annual meeting of The North Carolina State Bar,  the Secretary- 
Treasurer shall make a full report of receipts and disbursen~ents since 
the previous annual report, together with a list of all outstanding obliga- 
tions of The North Carolina State Bar .  The  books of account shall be 
audited prior to each amiual meeting of The North Carolina State Bar.  
IIc shall perform such other duties as may be imposed upon him, and 
.hall gire bond for the faithful performance of his duties i n  an amount 
t o  he fixed by thc Council with surety to be appro~e t l  by the Couiwil. 

SECTIOX 1. Alnnual Xeetings. The time for the holding of the an- 
l ~ u a l  meetings of The S o r t h  Carolina State Bar  sliall be the first Thurs- 
day after the last Monday in J u n e  of each year, a t  any place in North 
Carolina. The  place shall be determined by an order of the Council or 
i ts Executive Committee, at least thir ty days prior to tlie date of such 
annual  meeting. 

SECTIOS 2. h"pecia1 Xeef ings.  Special ineetings of The Sor t l i  Caro- 
lina State Bar  may be called upon thir ty (lays' notice, as follows: 

( a )  By tlie Secretary, upon direction of the Council. 
( b )  By the Secretary, upon the call addressed to the Council. of not 

le9s than twenty-fire per cent of the active members of The Sort11 
('arolina State Bar.  

AI t  special meetings no subjects shall be dealt with other than tliosc~ 
ywcified in the notice. 

S E C T I ~ X  3. S o f i c r  of Neetings. Notice of all meetings shall be 
p ~ e n  by publication ill sue11 newspapers of general circulation as the 
Council may sclect, or, in the discretion of the Council, by mailing 
lrotice to the Secretary of the sereral district bars or to the i n d i ~ i d u a l  
actire rneinbers of The North Carolina State Bar.  

SECTIOX 1. Q w m m .  At all annual and special meetings of The 
S o r t h  Carolina State Bar, ten per cent of the actire members of The 
Sor th  Carolina State Bar  shall constitute a quorum, but there shall be 
no voting by proxy. 

SECTIOX 5 .  Parliumenfay Rules. Proceedings a t  any meeting of 
The North Carolina State Bar  shall be gorerned by "Roberts' Rules of 
Order." 
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A R T I C L E  VI. 

SECTION 1. R e g u l a r  Mee f ings .  Regular meetings of the Council 
shall be held on the first Fr iday after the second Monday in each of 
the months of January ,  April and October, i n  the city of Raleigh; and 
on the day before the annual meeting of The Korth Carolina State Bar. 
in the place of such meeting. The hour of meeting s h l l  in each casc 
be at  10 o'clock a.m. Any regular meeting may be adjourned from time 
to time as a majority of members present may determine. 

SECTIOK 2. Special  M e ~ f i n g s .  The President in  his discretion may 
call special meetings of the Council. Upon written request of eight 
Councillors, filed with the Secretary-Treasurer requesting the President 
to call a special meeting of the Council, the Secretary shall, within five 
days thereafter, call such special meeting. The date fixed for such 
meeting shall not be less than fire days nor more than ten days from 
the date of such call. 

SECTION 3. S o t i c e  of Called Special  Xee t ings .  Kotice of called 
special meetings shall be signed by the Secretary. The notice shall set 
forth the day and hour of the meeting and the place .'or holding the 
same. Bng  business may be presented for consideration a t  such special 
meeting. Such notice must be given to each Councillor unless waivcd 
by him. A written waiver signed by any Councillor shall be equivalent 
to notice as herein provided. Notice to Councillors not w,tiving as afore- 
said shall be in  writing and may be communicated by tdegraph, or by 
letter through the United States mail in the usual coume, addressed t o  
each of said Councillors at  his law office address. Notice by Lelegraph 
shall be filed with the telegraph carrier for transmissiori a t  least three 
days, and notice by mail shall be deposited in  the United States post 
office at  least five days, before the day fixed for the special meeting. 

SECTIOK 4. Quorum at  X e e t i n g  of Counci l .  At meetings of thc 
Council the presence of ten Councillors shall constitute a quorum. 

SECTION 5 .  S t a n d i n g  C o m m i t t e e s  of the Counci l .  The standing 
committees of the Council shall consist o f :  

a. An Executive Committee of five Councillors, elected by the Cou~i- 
cil, and the President and Secretary-Treasurer. 

I t  shall be the duty of the  Executive Committee to perform suc.11 
duties as the Council shall designate, including, however, the auditing 
of the books and records of the Secretary-Treasurer at each regulnr 
meeting of the Council. 
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11. Committee on Legal Ethics and Professional Conduct of five Cou11- 
cillors elected by the Council. 

I t  shall be the dut- of the Committee oil Legal Ethics and Profes- 
\ional Conduct to study canolis of ethics ant1 professional conduct a d  
liiake such recoininendations from time to time to the Couilcil as it 
map ticem proper and necessary; study and determine such questions 
as may arise as to the mc:inir~g m d  application of tlic caaons of ethics 
a ~ i d  rules of ~rofess ional  conduct. and advise members of the State Bar  
upon r e q u ~ s t  in respect thereto, and perform such other duties i n  con- 
nec+oii with the c m m s  of ethics and rules of profcssior~al conduct as it 
niay be reque~tetl to pcrform by the Council of The Xorth Carolina 
Sta te  Bar .  

r. Committcc oil Grievancw of five Councillors elected by the C o u l d .  
I t  sliall be the duty of the Committee on Grievances to investigate 

xntl study all complaints wliicl~ inay be made against nlembers of t h  
Statc B a r  ant1 recommtntl to the C o u ~ ~ c i l  n h a t  action should be taken 
on r.acl~ complaint. I t s  recon~nlendation shall be in writing m ~ d  if tlir, 
:rtiori recornmeritled b~ other than dismissal of the comvlaint, it sllall 
statt. fully all facts and circumstances which 1 1 a ~ c  come to its attentiou 
ill conriection nit11 the cornplaint. Tf tlip recommendation of the Griev- 
ai1c.c Conmiitteo is for dismissal of thc charges the renort shall bc 

u 

ate. I t  shall i ~ o t  he necessary to examine witi~esses, but thc com- 
mittee shall h a l e  autliority to require affidavits or other statenients in 
ynfficierit form a i d  substanre to satisfy i t  :IS to thc probable t ru th  of 
tlit~ charges contail~ecl in the cornplaint. 

k h h  Coul~cillor a d  the Secretary-Treasurer sliall reutler such assist- 
;rnc.cl to the Grievance Cornmittcc by \ray of inrestigations and otllcr\vise 
:I.; the comlnittec may request. 

1 1 .  Committee on Legislation and I,an Reform of fire Councillori 
c,lected by thc Council. 

I t  sliall hc the duty of the Comu~ittcc oil 1,cgisl:ttion and  Lan Reforlli 
t o  cwimilic proposed clianges 111 the law; to examine and propose changes 
i r r  the law ant1 juilic~inl procctlurc~; to  promote tlic simplification of lax 
ai~tl procedure; a n d  pcrform iucli other dutics in con~iection nit11 thta 
~r i i l ) rovf~lne~~t  of law :n:d procedure as may from time to time be re- 
questtd by tIic Council or Tlie Sor t l l  Carolina State Bar. 

Tlie Corrinlittrc on 1,egislation and L a v  Reform shall not appear bc- 
forc com~nittees of the Legislature, except upon the approval of tlw 
(huncil ,  nor shall it  m a k ~  specific elidorsements of changes in the lan s 

01. of nelv la\w t.sccpt vi t l i  tlie coiisel~t of the Council. 
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A R T I C L E  VIT. 

SECTION 1. Ofice. Until otherwise ordered by the Council, the 
office of The North Carolina State Bar  shall be maint:~ined in the city 
of Raleigh at  such place as may be designated by the Council. 

A R T I C L E  VII I .  

SECTION 1. Elecfion. At the first meeting of the ~ J o u n ~ i l ,  it shall 
elect as members of the Board of Law Examiners, two members of thr 
State Bar  to serve for a term of one year from July 3 ,  1033; and two 
members of the State Bar  to serve for a term of two ;rears from Ju ly  
1, 1933; and two members of the State B a r  to serve for a term of thrrc. 
years from Ju ly  1, 1933. 

The Council, a t  its regular meeting, in April of each year, bcginnil~g 
i n  1934, shall elect t v o  members of the Board of Law Examiners to 
take office on the 1st day of Ju ly  of the year in which they are elected 
and such members shall serve for a term of three yearq, or until their 
successors are elected and qualified. 

KO member of the Council shall be a member of the Board of 1 ~ n -  
Examiners, and no member of the Board of Lam- Examiners shall be :I 

member of the Council. 
S E C T I ~ K  2. Emmination o f  Applicants for License. ,111 applicant4 

for  admission to the bar shall first obtain a certificate or license fr0111 
the Board of Law Examiners in accordance with the rules and regula- 
tions of that Board. 

SECTIOX 3. Admission to Practice. Upon receiving license to prac- 
tice law from the  Board of Law Examiners, the applicant shall be ad- 
mitted to the practice thereof by taking the oath in the m m n e r  and folm 
now provided by lam. 

SECTIOX 4. Approval of Rules and Regulations of Board of Lair- 
Examiners. The Council shall, as sooil as possible, after the presenta- 
tion to i t  of rules and regulations for admission to the lmr, approve or  
disapprove such rules and regulations. The rules and regulations np -  
proved shall immediately be certified to the Supreme Court. Such rul(>b 
and regulations as may not be approved by the Council shall be the 
subject of further study and action, and for the purpose of study, thcj 
Council and Board of Law Examiners may sit in joint session. S o  
action, however, shall be taken by the joint meeting, but each shall act 
separately, and no rule or regulation shall be certified to the Supremc 
Court until approved by the Council. 
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ARTICLE IS. 

SECTIOA 1. Upon the receipt of the report of the Grievance C o n -  
 nitt tee, and its recommelidations, tllc~ C'ouncil n ill determine at a regular 
mecting, its coursc in reference to tlie matters recoinmended by thc 
Crrievailcc Conlnlittre and shall adopt, modify, rrject, or remand the* 
 aid report to the Grievance Committee for further iilrestigation, but 
no judgnlent shall be entered against any accused attorney except :rftcr 
:L hearing has been had thereon, as provided in chapter 210, Public La\\.. 
1933, and herein. 

SFCTIOS 2. 111 case the C'ouncil decides to direct a hearing upon the, 
matters, or any of them, so reported by the Grievance Committee, tlic 
following procedure shall he follo~ved : 

( a )  A written staterncnt, i n  separate paragraphs, ehall be forrnulatwl 
11y the Council, or undw its directions, showing the nature arid suhstniicc~ 
of all the charges preferrrtl against the party against nliorn thc smnr 
h a w  been filed. or lodged. Such statement shall also contain a notice 
of tlie timc an11 plact for a liearing tlicrcon, in the county where thi. 
r t q o n d e ~ l t  resides, and the respondent sliall be e~ititled to r e c e i ~ e  t n o  
copies of said s ta t rmmt and noticc, a t  lraqt thirty dayb prior to the time 
designated for such hearing. Service of said statement and notice shall 
be iiiadr by the sheriff of the county in nllich said respondent resides. 
by delirering to the said respondent two copies of saicl statrmeut ant1 
notice, and the Secretary of the Council shall pay to such sheriff for 
such servicc sucli fees as arc allo~ved such s l ~ ~ r i f f  for wrrice of surnlnon. 
in civil actions. 

(b)  The C o u l i d  shall name and designate a conimittec of t1lrc.c. 
Councillors nlio s1i:ill sit at sucli hearing ant1 preside 01 er the proceed- 
ings had thereat, ant1 rmiore  the hearing as prolided in chapter 210. 
Public Lams, 1933. 

(c)  The  respolldciit, within saicl p ~ r i o d  of thir ty (lays, ni:ly file X I I -  

swer to the chargc>s set out in tllr saitl statement and notice, vhicli shall 
be acconipanir4 11- two copies thcreof, and the .aid mlsner nncl ropic. 
thereof shall, n i th in  raid period, be filed in tlie office of the Secretan 
of tlie Council. The respolident may elect not to answer the same, a1111 
his failure to gtnsner .;hall be treated as a grneral denial of the mattcl-  
specified in saitl statement and notice. 

( (1 )  At sue11 hearing, and throughout the pendency of such charge+ 
the respondent shall he cntitled to counscl; to h v e  process to seculc. 
arid compel the attendance of witnesses, the production of papers and 
books, documents and, upon request, tlie same sli:111 be iqsued as prr-  
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scribed in chapter 210, Public Lans,  1933. -111 proccss officers in tlic 
State of S o r t h  Carolina sliall be rcquircd to serve tlie same, ant1 fov 
yuch service shall r e c c i ~ e  frcs ;illowed in  their respecti\e jurisdictions 
for the service of subpofiias issued by the Superior Courts. 

(e)  At saitl hearing, or hearings, n complete stenographic report of 
:dl t e s t i m o ~ ~ y  shall be had and the original and one cop,? of said testi- 
111ony s l~a l l  be filed wit11 tlic Scc7retary of the Council anti a copy of the 
same sliall be delivered to the respondel~t. 

( f )  The  cost of stenographic serrices for such tr ial  sliall be paid by 
tlle Council upon bills rendered a l ~ d  approved as other expenses of the 
Couiicil, and shall be tasetl a:, a part  of the costs, as prorided in chapter 
210, Public L a m ,  1933. 

(g)  At saitl heal-ing, or l~e icr i~~gs ,  before said committee, respondent 
shall have the right to produce in  liis behalf all competent evidence and 
t o  tcstify in person in respect to the matters and things jet out in said 
statement and noticc. 

(11) Counsel sliall have the riglit to submit oral argument and written 
briefs under the direction of the said committee, and to present such 
:~rguments as may IIOW be presented i n  the trial of c i d  actions in tlie 
Superior Court. 

( i )  After hearing all the evideuce and considering the same, the saitl 
cmni~iittee shall file its report, stating its findings of facmt and making 
its conclusions thereon as to discipline or disbarment, or :ls to tlie iuno- 
( w e e  of t l ~ e  respondent. Said report in duplicate shall be filed with the 
Secretary of tlie Council and shall stand for hearing a t  the next regular 
~ l ~ c c t i n g  of the Council, but the Council shall have power to continue the 
l~car ing  to specified dates. 

( j )  When the said comlliittee shall formulate its report, a copy thereof 
h i l l  be sent by registered mail, to tlie respondcnt, a i d  the said re- 
apondeiit shall file his exceptions thereto within ten day!; from the re- 
c ~ i p t  of the copy of said report. I f  tlie respondent sliall desire further 
rinie lie nlay a11131j- to  the President of The Sort11 Carolina State Bar  
for an extensioi~ of time in which to file exceptions to said report. The  
l'resident of The Sort11 Carolina State Bar,  is hereby authorized to 
grant such cstensioi~ as will meet the ends of justice, having due regard 
to thc riglit of the respondent to have a full and ample clpportunity to 
1)rescrit liis defense and that  it is to tlie interest of the public that  such 
matters be speedily concluded. The respondent shall file his exceptions 
I\ i t l ~ i n  tlic time lierein provided or within the said extended time. 

If  the respondcnt shall fai l  to file any csecptions to sai4 report, then 
the Council will proceed thereon ex parfe. 

(k)  Said Cou~lcil  shall consider said report at a regula- meeting and 
41nll determine upon the record of tlie saitl hearing, which shall consist 
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of the said statement and notice served on the respondent, h is  answer, if 
any, the testimony taken by the said committee, its report, recommenda- 
tions, and the briefs of counsel filed before said committee, if any, and 
when the same is considered by the Council, the said respondent shall 
be entitled to be heard by the Council in person or through counsel, 
before determination, but no testimony or evidence will be taken by 
the Council and none heard other than such as is contained in t h ~  
rccord filed by the committee which conducted the hearings. 

(1) Any evidence, disco\-wed after the report of the co~nmittec hear- 
ing the matter has been filed v i t h  the Council, may be the subject of n 
motion before the Council at any time before final judgment to remand 
the said report to the committee, to the end that  the said comniittee 
may hear said newly discovered evidence. Such motion, and the proof 
with respect thereto, shall be made and heard under the rules now ap-  
pIicable to motions for new trials i n  the Superior Court for newly 
discovered evidence in civil actions, and if the said report is remanded to 
said committee to hear said newly discovered evidence, then the same 
shall be heard by said committee, subject to its competency, ant1 such 
other evidence as may be corroborative or contradictory thereof, may 
also be submitted, and the said committee shall include said newly 
discovered evidence in its report and shall make such further finding. 
and recommendations as it may deem proper in the light of all the 
evidence. Notice of such motion shall be given to opposing couns(~1 
a t  least ten days before said motion is to be heard. 

( m )  Upon such record, after hearing the argument thereon, the 
Council shall render its judgment as authorized in  chapter 210, Public 
Laws, 1933, and amendments thereto, a t  a regular meeting, notice of 
which meeting shall be given the respondent, who shall have the right 
to be present in person or through counsel. 

( n )  From any judgment of suspension from the practice, or disbar- 
ment, the said respondent may appeal, as provided in chapter 210, 
Public Laws, 1933, and notice of such appeal shall be sufficiently give11 
the said Council, if given orally, when said judgment is rendered a t  a 
meeting of said Council, or by service of written notice of the same oil 
the Secretary-Treasurer thereof, within fifteen days from the rendition 
of said judgment by said Council, which fifteen days shall begin to run  
from the final adjournment of the meeting of said Council a t  nhich said 
judgment was rendered. d copy of said judgment duly certified by the 
Secretary-Treasurer shall be forthwith mailed to the respondent by 
registered letter, with return receipt requested. 

(0)  The  record on appeal to  the Superior Court shall consist of the 
statement and notice and answer, if any, and the transcript of the evi- 
dence, and the findings of fact and recommendations of the committee, 
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antl tlie findings and conclusions of the Council thereon, as well as the 
cmeptions, if any, filed to the report of said committee by the re- 
spondent, and the judgment of tlie Council thereon and the assignmen+s 
of crror therein, as contended for by the respondent. 

(1)) The  Secretary-Treasurer shall certify the evidence in question- 
and-answr  form as taken a t  the hearing, to the Superior Court, on 
a p p d ,  which appeal shall be sent to the judge designated in  chapter 
310, Public Laws, 1933, to wit, tlie judge holding the courts in the 
district including tlie county of the residence of the respc,ndent. 

(q)  Thenever  charges shall have been preferred against any member of 
the Bar, and the Council shall h a w  directed a hearing upon the charges, 
it shall also designate a member or members of the Bar  to prosecute 
aaid charges in such hearings as may be held, including; hearing upon 
appeals in the Superior and Supreme Courts. The  Council may allow 
the couilsel performil~g such services such compensation :is it  may deem 
proper  

( r )  I n  the case of persons charged with an  offense cognizable by tllr 
C'ouncil, or any conlmittee thereof, a complete record of the proceedings 
:iiid evidence taken before the Council or any committee thereof shall 
be nlade and preserved in the office of the Secretary-Treasurer and the 
Secretary-Treasurer shall see that  such record is had and preserved 
accordiug to the orders of the Council. 

The  Council may, upon sufficient cause shown, and TI it11 the consent 
of tlie person charged, cause the said record to  be expunged and dc 
stroyed. 

(s)  F inal  judgment of suspension from the practice or disbarment 
I)y the Council shall be certified by the Secretary-Treasurer to the 
Superior Court of the county wherein the respondent rcsides, and also 
to the Supreme Court of North Carolina. I f  tlie jujgment of the 
(jouncil shall be that  the respondent be privately reprimanded, the 
Council shall formulate the reprimand antl shall appclint one of its 
lnembers to read and deliver the same and shall name the time and 
place for delivery thereof. The  Secretary shall spread upon his minutes 
:la a final judgment of the Council, the order of private reprimand, the 
name of the member of the Council to deliver the same, and the time 
:md place therefor. 

( t )  Whenever any attorney has been deprived of his, license under 
the provisions of chapter 210, Public Laws, 1933, and amendments 
thereto, the Council, i n  its discretion, may restore said 1it:ense upon due 
l~otice being given and hearing had and satisfactory evidence produced 
of proper reformation of the licentiate before restoration. 

( u )  Due notice of motion before said Council to restcre such license 
h l l ,  in so f a r  as it relates to the Council, be had by seiving a written 
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notice upon the Secretary-Treasurer of the Council by delirery of two 
copies thereof, at least ten days prior to tlie hearing on said motion. I n  
lieu of serrice the said Secretary-Treasurer may, i n  h is  discretion, 
accept service of said notice. 

[ v )  *I11 hearings to restore licemes shall be had by the Council which 
shall make its findings and tlcclare its conclusions thereon and enter its 
juclgmc~~t upon tllc same. If, a ,  result of said hearing, the Council 
tlecides to restorc said license, n copy of its judgment restoring the saiiic 
shall be ccrtifietl to tlit> Superior Court of the county vherein thc s:~id 
licentiate resitles, and if he then rmides in R county other than the courlty 
~r l le re  the judgrrlcnt disbarring said licentiate has been recorded, the11 a 
('opy shall nlzo be certified to the Superior Court in said county r here 
said judgment of disbarment has been rccortlecl, and a certified copy 
tllcreof sliall be t lel i~ ercd to the Supreme Court, to the end that  the same 
may be recorded ill its minutes, and wheil so recorded the judgment of 
the Council restoring said license shall hare  full force and eflcct through- 
out the State. 
(w) The cost of any proceedings for the restoration of license shall 

be pait1 by the person making application therefor. 
SECTIOX 3. LI1l l l e a r i l ~ g ~  011 any complaillt before the  conlmittee ap- 

pointed by tlic~ C'ouncil to hear the same, shall be public, and if possible, 
<hall be hcltl in the courthouse. 

So code or set of rules can he framed which will particularize all the 
tluties of tlie lanycr i11 tlie I arying pllascs of litigation or in all the 
rclationt of profebsional life. Tlic enumeration of particular duties 
should not be co~~s t rucd  as :I denial of the cxistei~ce of others equally 
imperatire, though not specifically mentioned. 

SECTI~S  1. I t  is the duty of the lawyer to maintain toward the 
courts a respectful attitude, not for the sake of the temporary incumbent 
of the judicial ofice, but for the maintenance of i t s  supreme importance. 
Judges, not hcing wliolly free to defend themselves, are peculiarly en- 
titled to reccivc thc support of the Bar  against unjust criticism and 
clamor. TYT'l~ellevcr there is proper groulids for serious complaint of a 
judicial officer, it  is tlie right and duty of the lawyer to submit his 
grierances to the proper authorities. I n  such cases, but not otherwise, 
such charges slloultl he encouraged and the person making them should 
bc protected. 
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SECTION 2. I t  is the duty of the Bar  to endeavor to prevent political 
situations from outweighing judicial fitness in  the selection of judges. 
I t  should protest earnestly and actively against the appointment or  
selection of those who are unsuitable for the bench; and it should strive 
to  have elevated thereto only those willing to forego other employments, 
~ l i e t h e r  of a business, political or other character, which may embarrass 
their free and fa i r  consideration of questions before them for decision. 
The  aspiration of lawyers for judicial position should be ~ove rned  by an 
impartial estimate of their ability to add honor to  the oflice, and not by 
a desire for the distinction the position may bring to themselres. 

~ T T E J I P T S  T O  EXERT PERSOKAL INFLUENCE OK THE COURTS. 

SECTION 3. Marked attention and unusual hospitaliiy on the part  
of a lawyer to a judge, uncalled for by the personal I-elation of the 
parties, subject both the judge and the lawyer to misconstructions of 
motive, a ~ l d  should be avoided, l a y e r  should not communicate or 
argue privately with the judge as to the merits of a pending cause, 
and he  deserves rebuke and deliuncintion for any dev ce or attempt 
to gain from a judge special personal consideration or favor. self- 
respecting independence in  the discharge of professional duty, without 
denial or diminution of the courtesy and respect due the judge's station, 
is the o n l ~  proper foundation for cordial personal and offcia1 relations 
between the bench and bar. 

SECTION 4. A lawyer assigned as counsel for an  indigent prisoner 
ought not to  ask to be excused for any trivial reason, and should always 
exert his best efforts in his behalf. 

SECTIOX 5. I t  is the right of the lawyer to undertake the defense of 
a person accused of crime, regardless of his personal opinion as to the 
guilt of the accused; otherwise innocent persons, victims only of sus- 
picious circumstances, might be denied proper defense. I-Iaving under- 
taken such defense, the lawyer is bound by all fa i r  and honorable means 
to present erery defense that the law of the land permits to the end that  
no person may be deprived of life or liberty, but by due process of law. 

The primary duty of a lawyer engaged in  public prosecution is not 
to  convict but to see that  justice is done. The  suppressim of facts or  
the  secreting of witnesses capable of establishing the innocence of the 
accused is highly reprehensible. 
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S F C ' T I ~ Y  6. I t  is the duty of the lavpcr a t  tlie time of retainer to 
tli+clo.;c to the client all thc circum.tanccs of his relations to the parties, 
a11(1 any intcrest in or coiuuection with tlic contro~~ersy,  vhich  might 
influelrcc the clicnt in the celection of c o u i ~ ~ e l .  

I t  iq ~~tprofess io i la l  to represent conflicting interests excrpt by expreqi 
co~l-ent of a11 conccrlicd givcn after a full tlisclosure of the facts. Within 
tltc ~ i i e a ~ ~ i l ~ g  of this canon a l a~ ryc r  represe11t.s conflicting interestc: when, 
in l)rh:~lf of o l ~ c  clicut, it  is his duty to contend for that  which duty to 
:~nothcr client, requires him to oppose. Tlir obligation to represent the 
rlient nit11 unciiridccl fidelity, and not to divulge his secrets or confi- 
tlcliccs forbids :11so the wbvqucn t  acceptanc~ of retainers or einplop- 
~ t i ~ i i t  from otl~crs ill matters a d ~ e r s e l y  affecting any interestq of the 
c11r1it n it11 reywrt to nhich  confidence has been reposed. 

St c s i ~ o s  7 .  -1 client's proffer of assistance of additional counsel should 
nc~t be regarded a s  eT itiei~ce of n ant  of confitlrnce, hut the matters shoultl 
be left to the determination of the client. A lawyer should decline asso- 
viation as colleague if it  is objectionable to the original counsel. but 
~f t l ~ e  lanyer first ohtailled is  relieved, another inay conie into the casr. 

TT11~ii l a n ~ c r \  jointly nssociated in a cause cannot agree as to any 
~ti;lttcr I ital to tlie ii1tcrc~ht3 of the clicnt, the conflict of opinion should 
lir f rn~ikly  stated to 11im for hir final dctcrmination. H i s  decision should 
i w  nc~epte(1. unle+. the nature of tlie difference makes i t  impracticable 
for thc I:ru,wr nlioic juclgmcnt has btmi overruled to coiipcrate effect- 
11 111 this c\ cwt, it is his duty to ask the client to reliew him. 

Effort.;, tllrc,ct or illdirect, in any way to encroach upon the business 
of a n o t h r ~  l a v e r  are ~111r1orthg of tl~oqe who should be brethren at tile 
l l u r ;  hut, nc~ertheless, it is the right of the lanyer, 11-ithout fear or 
f : r~  or, to gix e proper atlr-ice to those seeking relief against unfaithful or 
neglrctful courml, generally after comnlunication nit11 the lawyer of 
I\ 11oii1 tlie cornplni~~t is  made. 

S E C T I ~ S  S .  -1 lawyer should enclearor to obtain full kno~vledge of 
liis client's cause before adrising thcreon, and he is  bound to give a 
calldid opinion of t'he merits and probable result of pending or compli- 
cated litigation. The miscarriage to which justice is subject, by reason 
of surprises and disappointments in e~ idence  and witnesses, and through 
mistakes of jurors and errors of courts, even though only occasional, 
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admonish lawyers to beware of bold and eonfidcnt assuraliccs to clients, 
especially where tlie clnploynient may depend upon such assurancc. 
Rlienercr the controversy  ill atinlit of fa i r  adjustm~wt.  the client 
should be advised to avoid or to end the litigation. 

S E C T I ~ S  9. lawyer should not in any v a y  commu~licate up011 the 
subject of controversy with a party represented by counsel; much less 
should he undcrtal ;~ to negotinte or comproniise tlie matter with him, 
but should deal o~ i ly  with his counsel. It is incunibent upoil the lawyer 
most particularly to avoid crerytliing thnt nlny tcnd to mislead a party 
not represented by couxsrl, aiitl lie shoultl iic~t uildcrt:~kt to advise him 
as to the law. 

SECTIOS 10. Tlie lawyer should not purchase ally il1tc.re.t iii tlie 
subject-niattrr of the litigation ~vliicli lle is contluctilig. 

S E C T I ~ K  11. Noney of the client or orlwr trust proper y coini~ig into 
the possession of the laxyer slioultl be reported promptly, and except 
with the client's knowledge and consent should not be cormlingled wit11 
his private property or be used by him. 

SECTIOX 1.2. I n  fixing fees, lawyers should avoid cliarges which orer- 
estimate their advice and services, as  ~vell  as those mhicli under yaluc 
them. A client's ability to pay cannot justify a charge i~ excess of the 
value of the service, though his poverty may require a less charge, or 
even none a t  all. T h e  reasonable request of brother la~vger3, and of their 
widows and orphans without ample means, should r ece i~  e special and 
kindly consideration. 

I n  determining the amount of the fee, it  is proper to consider (1 )  
the time and labor required, the novelty and difficulty of the questio~i 
involved, and the skill requisite properly to conduct tlie cause; ( 2 )  
whether the acceptance of employment in  the particular case mill pre- 
clude the la~vyer's appearance for others in cases likely to arise out of the 
transaction and in  which there is a reasonable expectation I hat otherwise 
he should be employed, or will involve the loss of other 1)usiness while 
employed in the particular case or antagonisms with other clients; ( 3 )  
the customary charges of the Bar  for similar services; (4) the amount 
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in\  olrcd i n  tlic c o ~ i t r o ~  ersy and  the heliefits r t ~ l t i i 1 g  to t h e  cliclit fro111 
the wri-ice% ; (.5) tllc colitiligeltcy or  the c r r ta in ty  of the compellaation ; 
and  ( 6 )  tllc c h a r a c t ~ r  of tlic c m p l o p m l t ,  n l l e th r~r  rasnal  or f o r  a n  
cstablished a n d  constant client. S o  one of thew couqitlerntions i n  itsclf 
is controlling. The)  a r c  mere  guitlc;; ill avcrt:riirirlq tllc rcnl T nluc of 
tlie w r i  ice. 

111 fixiug fee. i t  sho11ld n c ~ e r  he fo rgo t t tn  tha t  the 1 ) ro t '~~~s l011  is ;I 

i)rancli of tlle adn~i~ i i r t r i r t io i i  of j n ~ t i c c .  ant1 iiot n 1ilc1rtx ~ i ~ o l ~ c , ~ - ~ c ' t t i l t g  
trade. 

SECTIOS 14. (:olltro\-crsies \\-it11 cliellts coiicerniug conipensatio~i :Ire 
to he aroided by tlw l a ~ ~ y e r s  so f a r  :is sliall be compatible with sclf- 
respcct and  with his r igh t  to rcccive reasonable reconipc~nre fo r  h i>  
sc.rric~cs; and  lawsuits v i t l i  clients rlloultl be rc:sortetl to only to p r c ~ ~ c ~ ~ ~ t  
i i~just ice,  impositioll, or f raud .  

H o w  FAR a LAWYER MAY GO IS SUPPORTISG A CLIEKT'S CAYSE. 

SECTION 15. S o t h i n g  operates inore certainly to  create  or fostcr 
1)opular prejudice against l a ~ v y r r s  as  a class and  to tleprire tlie pro- 
fessloil of t h a t  fu l l  mcnsure of public opinion and  coilfidcncc nliieh 
bclongs to  tlie proper  discharge of i ts  duties tliau the  false clai i~i ,  o f t ~ l ~  
w t  u p  by the u~isc l~upulous  i n  tlefeilse of q u ~ ~ s t i o n a b l e  tranqactioil-, t h t  
~t is the  d u t y  of tlie l a n y e r  to  do n l i a t e ~ e r  m a y  enable h im to qucccwl 
i n  n imiing his  clieitt's cause. 

I t  is  improl-~er fo r  a l a ~ ~ g - c r  to assert i n  argument  h i s  p e r ~ o i i a l  belief 
ill h i i  client's i~lrloccllce o r  ill the justice of his  cause. 

T h e  la\\  yer o n e s  "c~i t i rc  clex otion to  the  interest of tlw elir~nt,  warm 
~ c a l  i n  tlie main tc lmlcc  and defcme of his  r ights  and  exertion of h i s  
utmost learning a i d  ability," to  tlie end t h a t  iiotlling he taken or  be 
~vi tbl ic ld f r o m  him, sa re  by the rules of law) legally applied. S o  f e a r  of 
judicial disfavor o r  public unpopula r i ty  should restrain h i m  f r o m  the  ful l  
tliscliarge of h i s  dutg. I n  t h e  judicial f o r u m  tlie client is entitled to 
tlie benefit of a n y  am1 every remedy and defense tha t  is  authorized 
by tlie Ian- of t l i e . l a ~ l d ,  and  lie m a y  expect his  l a n y e r  to  assert e l c r y  
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rcrnet1~- or defense. Bu t  it is steadfastly borne in mind that  the great 
trust of the law is  to be performed mithin and not ~ r i t h o u t  the bounds of 
the law. The office of attorney does not permit, much less does i t  demand 
of him for ally client, ~ i o l a t i o n  of law or any manner of fraud or 
ial~icba~~e. Hi, must obey his o ~ v n  conscience and not that  of his client. 

SI.CTIOA 16.  ,\ lawyer should use his brst efforts to I-estrain and to 
l ~ r o w ~ ~ t  his client from doing those things which the I a~ rye r  himself 
ought liot to do, particularly n i t h  reference to their conduct toward 
c20urts, judicial officers, jurors, witnesses antl suitors. If a client per- 
sist< i l l  sncll \\-rongdoing the lawycr should terminate thc>ir rcl a t '  loll. 

S ~ ~ r o s  17.  Clients, not lawyers, are the litigants. Whatever may 
lw t lw  ill-feeling cs is t i l~g  betneen clients, it  should not be nllo~ved to 
i~~f luc~ l rw  c~ounsc~l in their conduct antl tlenieanor toward each other or 
to~vard  the suitors in the case. ,111 personalities between counsel should 
be scrupulously a\-oitlccl. I n  the tr ial  of a cause it is i ndxen t  to allude 
to thc persolla1 history or the personal peculiarities and idiosyncrasies 
of cou~lst 1 on the other side. Personal colloquies between counsel which 
c7:rusc. tleln- a11d promote unseemly wrangling should also be c:~refnlly 
nroitlctl. 

S ~ c n o s  IS. A lawyer sllould always treat adverse witnesses aiid 
huit01-s wit11 fairness a i d  due consideration, and he should never mill- 
istcr to the malevolence or prejudices of a client i n  the tr ial  or conduct 
of R cause. The  client cannot be made the keeper of the lawyer's 
c~oncciei~ce in professional matters. H e  has no right to demand that 
his coui~sel sllall abuse the opposite party or indulge in  offensive per- 
sot~:llities. Improper speech is not excusable on the ground that  it is 
I\-hat a client would say if speaking in his own behalf. 

SEXTIOK 19. When a lawyer is a witness for his client, except as to 
iwrely fornlal matters, such as the attestation or custody of an instru- 
nleiit and the like, he  should leave the tr ial  of the case to other counsel. 
Except when essential to the ends of justice, a lawyer should avoid 
testifying in court i11 behalf of his client. 
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SECTIOX 20. Sex-spaper publication by a lawyer as to l)ending or 
anticipated litigation may interfere with a fa i r  t r ial  in the courts and 
otherwise prejudice the due administration of justice. Generally they 
are to he condenlnetl. I f  the extreme circurn~tances of a particular caw 
justif. a statement to tlie public, it  is nnprofessional to makc it aliolly- 
rnous. ,111 PZ p n ~ = f c  reference to the fact. sliould irot go hcyontl the 
quotation from the records and papers on file in the court, but ( x ~ e l r  in 
cxtreme cases it is better to avoid any ex purte statement. 

SECTI~X 21. I t  is the duty of the lanyel. not ouly to his clietit, but  
also to the courts and to the public, to be punctual in attendancc~, and 
to be concise and direct in the trial and disposition of causes. 

S h c ~ r o s  22. The conduct of the la~vyer before the court and n ltli 
other lawyers slioultl be characterized b~ candor and fairness. 

I t  is 11ot candid or fa i r  for the l a ~ r y c r  k n o ~ i i l ~ g l y  to misquote tlie 
coiltents of a paper, the testinloriy of a ~vitness, the language or the 
argument of opposing counsel, or t h r  language of a decision or a text- 
book, or with knowledge of its invalidity, to cite as authority n decisioti 
that  has been overruled, or a statute that  has been repealed; or in argu- 
ment to assert as a fact that which has not beet1 proved, or  in those 
jurisdictions where a side has tlie opening arid closing arguments to 
mislead his  opponent by concealing or withholding positions in his 
opening argument upon which his side then intends to rely. 

I t  is unprofessional and dishonorable to deal other than candidly w t l i  
the facts in taking the statements of witnesses, in drawing affidavits and 
other documents, and the presentation of causes. 

A lawyer should not offer evidence which he  knows the court would 
reject, in order to get the same before the jury by argument for its 
admissibility, nor should he address to the judge arguments upon any 
point not properly calling for determination by him. Keither should he 
introduce into argument, addressed to the court, remarks or statements 
intended t o  irlfluence the jury or bystanders. 

These and all kindred practices are unprofessional and u n ~ o r t l i y  of 
an officer of the law charged, as is the lawyer, with the duty of aiding 
in the administration of justice. 
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SECTIOA 23. A11 attempts to curry favor with the juries by fawning, 
flattery o r  pretended solicitude for their personal comfsrt, are unpro- 
fcssioiinl. Suggestions of counsel, looking t o  the comfort or conrenience 
of jurors, and propositions to dispense with argument should be made 
to thc court out of the jury's hearing. A lawyer must never corirerse 
privately v i t h  jurors about the case; and both before rind during the 
trial he shoulil avoid communicating with them, even as to matters 
fowign to the cause. 

S E C T I ~ S  24. AS to incidental matters pending the trial, not affect- 
illg tlic merits of the cause, or working substantial piejudice to the 
riglits of the client, such as forcing the opposite lawyer to tr ial  when 
llc is under affliction or bereavement; forcing tr ial  on a particular dax 
to the iiijury of the opposite lawyer when no harm mill result from a. 
trial a t  a different t ime; agreeing to an  extension of time for signing a 
bill of esceptions, cross interrogatories and the like, ths  lawyer must 
l)c al lowil  to judge. I n  such matters no client has a. right to demand 
thnt his counsel shall be illiberal, or that  he do anything therein repug- 
~lai l t  to his own sense of honor and propriety. 

SSCTIOS 25. A lawyer should not ignore known customs or practice 
of tlic Ba r  or n particular court, even when the law permits, without 
givii~g timely notice to the opposing counsel. As f a r  a!; possible, im- 
l~o r t an t  agreements, affecting the rights of clients, s l~ould be reduced 
to ur i t ing;  but i t  is dishonorable to avoid performance of an  agreement 
fnirly made because it is not reduced to writing, as required by the 
rulcs of the court. 

SECTIOS 26. A lawyer openly and in his true character may render 
professional serrices before legislative or other bodies, regarding pro- 
posed legislation and in advocacy of claims before departmmts of govern- 
ment, upon the same principles of ethics which justify his appearance 
before the courts, but it is unprofessional for a lawyer so engaged to 
conceal his attorneyship, or to employ secret personal solicitations, or 
to use means other than those addressed to the reason and .mderstanding 
to influence action. 
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SECTIOS 27.  T h e  most worthy a1111 e f f e r t i ~  cx a t l ~  c r t i sc~ i~ lc~~r t  po\-il)lci. 
m e n  f o r  a young  lawyer, and  especially nit11 his hrotllcr lanyc,r*. i i  t l~c, 
establishment of a nell-merited reputat ion for  l)rofc.:\ionnl capacity ant1 
fidelity to  t rust .  T h i s  cannot  he forccd. hut must  be the outronic of 
character  and  conduct. T h e  publication or  c i rcu la t io~ i  of or t l inwy 
simple business cards, being a mat te r  of l)crsonal tastcx or local custom, 
and  sometime of convenience, is  11ot pr ) .  so  inlpropcr. Rut ~ o l i c ~ i t ; ~ t ~ o i i  
of business by circulars o r  adwrt isements ,  or by personal commu~rica-  
tioils or interviews, not warranted by pprsonal relation, is unprofcssion:rl. 
I t  is equally unprofessional to  procure business by ilidirrctioii t l~ rougl i  
touters of a n y  k i ~ i d ,  n h e t h e r  allied real  estate firms or  t rust  co~~ip:nric>\ 
n(1vertiqing to secure tlie d r n n i n g  of deeds or ills o r  offer i t~g w t a i ~ ~ c r \  
ill cxcl~ange f o r  executorships or trusteeships to  be i t~f- lue~~cct l  by the 
lawyer. Ind i rec t  a d r ~ r t i s e m e n t  f o r  b u s i ~ i ~ s s  1)y furnis l i ing or i i~sp i r inp  
Ilcwspaper con~ments  concerning cauccs i n  n l ~ i c l ~  tlic Ianyer  ha.: hcell or 
is  engaged, o r  concerniiig the  manner  of their  conduct, tlic m:rg~~itut lc  
of the interests il~r.olrctl, the  importallce of tllc I:ln,er'q ~ ) o i i t i o ~ l .  i l ~ ~ ( l  

a l l  other  like self-laudatiol~, defy the  tradition.: ant1 1owc.r tl111 t o ~ r c  of 
our  high calling, and  a r e  intolerable. 

SECTIUX 2s. I t  is unprofessioi~al  fo r  a la\vycr to rolu~ltcol* :rci\-icdo 
to br ing a lawsuit,  except i n  r a r e  cases nl icre  tics of hlootl. r c la t io~ is l~ i l ,  
or t rus t  make  i t  his  d u t v  to do so. S t i r r i n g  u p  s t r i fe  irntl Jitiprtiorl 
is  not only unprofessional, but is  i i~d ic tah le  a t  caolllnlon la\\.. I t  is tli.- 
reputable to l i ~ n t  u p  defects i n  tit les or otlicr causes of action :r~itl i ~ i f o r ~ l ~  
thereof i n  order to be cnlployed to bring suit,  or to hrcc.11 litigation l,y 
, ~ e ~ k i n g  .out those ~v l io  with claims for  personal i n j u r y  or those h a l i n g  
a n y  other  groulltls of actio11 i n  order  to secure then1 a s  clients. or to 
employ agents or ruiiliers f o r  like pnrposrJs. so to pay  or  reward,  t l i l ~ ~ t l y  
o r  indirectly, those who bring 01% influcncc the  bringing of suc.11 ~:Iw:. 
to his  office, or to reniu1ler:rte policernei~, court or 11rieo11 offiei;rls, 
physicians, 1ioq)ital :~ t tachw or otlicrs who illay succccd, 1 1 1 1 ( 1 1 ~  t11f' p r i w  
of giving disinterested fr iendly advice, ill influencing tllv c r imi~ra l ,  r l ~ c '  
sick, and  tlie injured,  the  ignorant  o r .  otlicrs to se:lli his  profe.;sio~r:rl 
serrice. :I d u t y  to the  public ant1 to t11c professio~r d r .~o lvcs  u l ~ o n  c ,~cr> .  
m e m b w  of the  Bar ,  ]laving kilon.1t~lg.c~ of surli  practices 111~111 the 1 ~ r t  
of a n y  practitioner, i r r m e t l i a t c l ~  to i ~ l f o l m  tlirrcof, to t l ~ c ~  em1 that  rllt, 
offcndrr m a y  hc disbarred. 



IS T H E  S U P R E M E  COURT.  

L-PHOLDIKG THE HONOR O F  THE PROFESSIOS. 

SECTIOA 29. Lawyers should expose n-ithout fear or favor beforc tlic 
proper tribunals corrupt or dishoiicst coiiduct in the profession, and 
sliould accept without hesitation employment against a inember of the 
13ar wlio lins xronged his cliciit. The  counsel upon the trial of a cause 
ill wllich perjury has been coinniittcd owe i t  to the profes:ion and to tlie 
public to bring the matter to tlie knowledge of the prosesuting author- 
ities. Tlie l n ~ t y e r  sllould aid ill guarding the Bar  against the adinission 
to the ~rofessioii  of caiitlidates unfit or unqualified because deficieiit in 
either illoral cllaracter or education. H e  should strive a t  all times to 
uphold tlie lioiior and rnaintain the dignity of the prol'ession and to 
iiliprove not only thc law, but the administration of justlee. 

SECTIOS 30. The  lawycr must decline to roaduct a cii-il cause or to 
make a defense when couriliced that  it is  intended mere l ,~  to harass or 
to iiljure the opposite party or work oppression or wrong. B u t  other- 
wise, i t  is his riglit, and haviiig accepted retainer, it  bec3mes his duty 
to insist upon the judgnmit of the court as to the legal merits of his 
clieiit's claiii~. H i s  appearance ill court sliould be deemed cquivale~it 
to all nssertioii on liis hoiior that  ill his  opinion his client's case is one 
p r o l x ~  for judicial dctermiuation. 

SECTIOK 31. Xo  lawyer is obliged to act either as adviser or advocate 
for every person who may wish to become his client. H e  has the right 
to decline cnlploplent .  Every lawyer up011 his own responsibility must 
decide what busiiless he will accept as coui~scl, what causes he will bring 
into court for plaintiffs, what cases lle mill contest in court for defeud- 
ants. The respoiisibilitg for advising questionable tralisactio~is, for 
bringing qucstioiiable suits, for urging questionable dcfense, is the 
lawyer's responsibility. H e  cannot escape it by urging as ail excuse 
that he is only followii~g his client's instructions. 

SECTIOA 32. S o  client, corporate or iiidividual, ho~vcver powerful, 
nor any cause, civil or political, however important, is cmtitled to re- 
ceive nor should ally lawyer render any servicae or advice inrolving dis- 
loyalty to the law whose minister he is, or disrespect of the judicial 
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office, which we arc bou~id to uphold, or corruption of ally person or 
persons exercising a public office or 1)rivate trust, or deception or tw- 
t r a p 1  of the public. When rc>ntlcring any such i m p r o p c ~  sc>rvic8c o ~ ,  
advice, thc 1awyc.r i l i~ i t e s  and rncrits stern and just contlcmmiatioll 
Correspor~dingl~ ,  lie ailrmiccs the liollor of his professio~i anil tlii, br~st 
interest of his client n lwn he renders senice  or give4 a d ~ i c c  teiitlilig to 
impress upon tlic client arid his ~milertaliilig exact complia~~cc. \\ it11 
the strictest principlcs of moral Ian.  H c  inust also obsen c ;rntl a t l ~  is(. 
his client to o b e r r c  the statutc Inn, tliougli ulitil a itatutc sli:\ll I I : \ I ( ~  
heen co~lstrued and interpreted 1,- competcrlt ailjutlication, 111, ii frc,tl 
and  entitled to advise as to its \al idi ty a ~ ~ t l  as to TI-hat lie co~isc~ientiousl~ 
believes to be its just mcaning a11t1 cxtent. But abolc all. a l n n ~ c ~ r  n ill 
find hi<: highest honor in a deaerv~d reputation for fidelity to p r i ~  atc 
trust and to public cluty, as an lloncst 111~11 and a': a patriotic : I I I ( ~  loyal 
citizen. 

SECTIUA 1. I I T l / ~ n  Papers  are Filed 1-ndcr These  R u l ~ s  and Regil- 
lations. Wlienever in these rules and regulatio~ls there is a requirerimit 
that petitions, noticcs or other documerlts be filed with or served 011 The 
S o r t h  Carolina State Bar,  or the Council, the same shall bc f i l ~ l  wit11 
or served on the Srcretary of The North Carolina Statc Bar.  

SECTIOK 1. Seal.  The North Carolma State Bar  shall ~ : L I ( >  ;L icxal 
round in shape and having tlic words and figures, '(THE. SORTIT (' \ I Io-  

L r n A  STATE BAR-JT LY 1, 1933," with the word "SE~L"  ill th(3 reliter. 
The  seal sllall remain in the custotly of the Secretary-Tre:imier : ~ t  tlic, 
office of The North Carolilia State Bar,  u111csq otlic,ru is(, oril(2rc.d 111 tllv 
('ouncil. 

I, Henry  N. Loiidoii, Iia\irlg bceri t l u l ~  elected S e c r e t a r y - T r c ~ ~ s ~ ~ r e r  
of The  Kor th  Carolina State Unr, do hereby certify that the foregoing 
pages constitute tlic Certificate of Orga~iizntion of The Sort11 C'nrclliliu 
Sta te  Bar.  

G i w n  under my hanil a i ~ d  the seal of Tlie S o r t h  Carolilia Stntt, I3:lr. 
this tlw 14th (lay of October, 1933, Raleigh. S. C. 

HENRY 31. LOSIKIL, 
( ~ M L . )  ,?'ecrefary-Treaui*cr, T h e  S w t h  Carolina Sf ale B u r .  
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A\ftcr csaniining tlie foregoing certificatcx of orga11ii:atiori of Thc 
North Carolina State Bar, it  is my opinion that  the said ccrtificatc 
cornplies with a permissible interpretation of cllapter 210, Public L a ~ r  s. 
1033. This  the 17th day of October, 1933. 

TV. I). STACY, Chief Jusf1c.e. 

Up011 the foregoing certificate of the Chief Just ice,  it  is ordered that  
tlie certificate of organization of The North Carolilia State Bar  be 
spread upon the iili~iutes of the Supreme Court and that  i t  be published 
in  the fortllcomi~ig volumc of the Reports as pro~icletl by the act in- 
corporating The State Bar.  This  the 18th day of Octob.r, 1933. 

W. J. BROGDEN, FO r the Court. 



A D D R E S S  

BY J O H N  A. LIVINGSTONE 

O N  

PRESENTATION O F  A PORTRAIT 

OF THE L A T E  

RISDEN T Y L E R  BENNETT 
TO THE 

S U P R E M E  C O U R T  O F  N O R T H  C A R O L I N A  

BY H I S  FAMILY 

22 N O V E M B E R ,  1933 

INTRODGCTION 

H. H. ~ICLENDOS,  of Wadeshoro, S. C. 

JInll zt plcuse f h c  C ' o z ~ r f :  
Al, president of tlie h s o n  County bar, I desire to mole  tlie Court 

to ,iu-pe~ltl its r ~ g u l a r  business for a few moments, a t  the request of the 
family of the late Risden Tyler Bennett, a distinguished lawyer of our 
vou~ity, in order that his portrait may be presented to the State. I t  is a 
g 1 ~ : ~ t  pleniure for me to iilnke rliis motion, not only for the reason that  
Ile n a s  iny perwnal friend for many years, but also for the greater 
rcason that  I belime North Carolina has produced no more loyal and 
~ 'a t r io t ic  5011 tliaii he. 

Colonel Beuilett n as not only a great and leariled lam yer ; he ~i as also 
:r h a l e  arid gallant soldicr of tlie South, a judge n h o  held the scales 
of ju5tice r r e d y  balnnced, a statesman 1110 reflected honor and credit 
upon our State. H e  \\as extremely courteous to the court a t  all times, 
ant1 cao~~iiderate in his dealings with other lan-yers, particularly the 
? oungrr ~nemhers of the profession. H e  v as especially kind to me. V h e n  
I nab snorn ill he extentled his hand and in his own illimitable, humor- 
oub ruanner said, "JIy son, I nelcome you to the brotherhood of paupers." 
Tllot his description n n a  correct can be attested by the brethren here 
present. 

Hi.; n a s  an original and remarkable personality. ATo one who ever 
llirt him forgot him. Possessed of a m a r ~ e l o u s  ~ o i c e ,  he v a s  an orator 
l \ i t l~out  an  equal, m o ~ i n g  his audience to laughter or tears a t  will. 
Drainatic a t  all times, his  hearers were held spellbound as he presented 
Ills cause to the court, the jury or tlie public. 
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H e  was a partner of the late Judge T h o m a s  S .  Ashe who later became 
n distinguished member of this Court, and whose grancdaughter it was 
my good fortune to marry.  This firm had an estensivt- practice in t l ~ c  
Pcc Dce section, appearing in all the important cases wit11 rare  success. 

The recipient of many honors he preferred to be called "Colonel," 
the title he won for courage, bravery, daring and mili.ary ability dis- 
played a t  an  early age during the struggle between the states. 

I t  is m y  privilege to present to the Court a native of A h s o n  of whom 
we arc  justly proud; in the face of many Iiardsliips and handiraps. lie 
has acquired fame for himself a i d  has done honor to liis county. r J o l ~ ~ i  -1. 
Livingstonc. 

P R E S E N T A T I O S  

I t  is  an lionor to have the privilege 011 bcllalf of th: faillily of tlic 
late Risden Tyler Bennett to present to thc Supreine Court a portrait 
to replace a lithograph of him presented in  1918 by h is  lifelong friend, 
the late Chief Just ice  ST7a7ter Cladc. As a boy and young man I k n e ~  
Judge Bennett i n  Wadesboro, and the great interest l ~ e  always Inan- 
ifested in me  is  one of the inspiring nleiiiories of illy lif?. I I e  had tlieii 
been long retired from the  public stage, nhicli had kl1on.n him as :i 

Confederate officer of distinction, a legislator of unusual capacity a d  u 
Superior Court judge of fine ability; but liis interest in life ant1 i ts  
affairs  nevcv.- abated. K O  person was too young, no one too humblc or 
obscure, to escape his a t t e ~ ~ t i o n  or to attract liis friendly and si~icerc 
interest. 

H e  was noted for his politeness. I t  was not affected, but n.w thc 
natural  manifestatioii of a mail of broad alid tolerant mind, who took 
a keen personal interest in evcry person he inet. H e  allowed 110 inall to 
excel him in  politeness, no inatter what his race, class or position. I-le 
took off his  ha t  to tlie llumblcst ni:~n, not ill an attitude of s e r ~ i l i t y  hut 
i n  response to the expression of respect always manifested for his strili- 
ing personality and dignity of inanner. H e  bowed his knee to 110 Inan 
nor stooped to tlie level of any, but met all in a spirit of consideratio~i 
and respect. I n  hini was the spirit of a gentleman unafraid. 

Ko one who met him could forget him. He was an  individualist ; nut1 
as he said of his friend, E l i  Hildretli, "they broke the die in moulding 
him." There was noboclv elsc like him. H e  was sui aeneris. I I e  was 

u 

stamped with the attributes of genius a t  his birth, with its grandcur 
and its ~vealinesses, its inequalities and its eccentricities. H e  always left 
a vivid impression in vhatever station lie occupied or in whatever gatlier- 
ing  he found himself. R e  was dramatic to-a marked degree ancl ill 
another environment he might have been a Booth, thrilling the multi- 
tudes with his liistrionic art .  H e  had a terw s t y l ~ ,  :l st8rle pccnlinr to 
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himself. and iii another age, he  might ha re  been a Carlyle, writiiig 
obscrvations which mould have made him a towering figure in literature. 
Bat fatc rlecrced that he xi? to ho lniown as  a Patriot ,  faithful unto 
death to lionle and kindred. 

1Ie n a s  tlistillguished from his fellows by a supreme intelligence a i d  
by a zeqt for living. His  originality reminds us of auotlier distinguished 
Sor t l i  Caroliiliaii, Zebulon TTaiicc1: but Jutlqe l j r i z n ~ f f  was ever him- 
self. Al l l  111s life lic naq a d1liger:t stuclciit both of books and of men. 
:L 101 ~r of xaturc, ant1 iiiterestctl in ererytliing that  nent  on about hiin. 
Only a short time before his death, he toltl a fr iend: "I seek kuomleclge 
not for selfi-11 eollsideratioiis but for the TI hole orb of tlie universe, and 
there is not a i~ionieiit of my life nhcn tlie machinery of my intellect 
is not in motion." 

,J?c17qe B e n n ~ f f  TIYIS tlie incamation of thc spirit of the Rcnaissance. 
so vell  tlcscribcd by Walter Pater ,  in these striking norcls: "Every 
inonleiit sornt, form grovs perfect in Iirrnd or face; some tone on the 
hills or the ica is choicer than the rest; some mood of passion or 
illsight or intrllectual escitcnlent is irresistibly real and attractive to 
us-for that  moment only. Not the f ru i t  of experience, hut experience 
i t v l f ,  is tllc elid. . . . To burn alnays n i t h  this liartl, gerillilie 
flame, to rn:lintain tliii c~s tacp ,  is success in lifc." 

L i ~ i ~ l g  ill an agc ~ r l l e i ~  i~iiqfortuilc and tragctly tended to cause his 
fcllan s to vcli  cqcape from thc realities in fancy ant1 refuge ill legeiitl, 
J I I ~ ~ P  Ti1 11i1rfl i t~aclfast ly face11 the realiticy his irltclligcilce permitting 
110 other course to liiril. but lie vns  ilo inaterialist. I I e  uiitlerstootl 
full ncll  that  life i i  niorcJ than meat, : l id that the spiritual is more 
wa l  t lml  tlic material. II is  pcuoliality i n e ~  itably made l ~ i n i  a leader, 
but 111, leatlcrship n a s  fouudetl upon the eternal 1 eritics and his life was 
marhetl by ndllc rclicc to basic pri~iciples. H e  was a true realist, nlio 
loohcd beyolid the circumsta~icc of time and place to the cycle of tlie 
c*cnturie- and b c y n d  tlic cl~a~lgil lg scenes of a inaterial world to "a 
Luildi~lg of Gotl, a house ilot inatle ni th  Ilailds, t l t e r~~a l  in tlie licaveiis." 

Fo r  oue of his profourid spiritual insight ant1 his  great in t~l lcc t  to 
11ar-e L ~ Y I L  tluust into 1)loody >tar  in dcf(~i~sc~ of his 11oni~land just as 
lie hat1 rpachetl manhood, and then to har-e suffered defeat, x : i r  a blow 
froin which he ne\er  recol-ered; but it is to his glory that  he carried 
011 bra\ dy for nearly a half century, serving well his generation The 
memory of the subjugation of lii? people h r o ~ g l i t  into his  life a note 
of inc1:u~c~holy. The  n ords of tlie 137th Psalm, dew. ih~ng  the constancy 
of the Jenish  people, were often in his nlirirl : 

('By the r i ~  ers of Babylon, there we sat dolrm, )(,a nc w p t  ~vhen  we 
rcrn~niherctl Zion. 
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"We hanged our harps upon the willows in the midst I hereof. 
"For there they that  carried us away captire required of us a song; 

and they that  wasted us required of us mirth, saying, sinl; us one of t l i ~  
songs of Zion. " 

"How shall we sing the Lord's song i n  a strange land; '  
"If I forget thee, 0 Jerusalem, let m y  right hand forget her cun- 

ning." 
Born in  Anson County on the 18th day of June,  1840, Judge Bennett 

was the son of Xevile and Catherine Har r i s  Bennett, th(!ir twelfth aiitl 
youngest child. H i s  great grandfather, William Bennett, migrated froin 
Maryland to Anson County soon after i ts  formation in 1750, and was 
chaplain of Wade's Minute Men, Salisbury District, Con1 inental Army. 
H i s  forefathers were sturdy farmers, avoicling public life, shunni~ig  
notoriety, plain spoken, independent in thought, whose one ambition 
was to owe no man anything. Nevile Bennett farmed during the week 
and as a Primitive Baptist minister preached on Sundays. H e  was a 
diligent business man, -extremely honest in his dealings never selling 
corn for less than  fifty cents a bushel nor for more than one dollar, 
had a large head, a strong brain and, although he m a r r i d  a t  the early 
age of 17, he improved steadily in  his  learning and became equal to the 
task of writing any legal document that  his  business dealings required. 
H e  was a Whig  in  politics. Judge Bennett's mother 1Va:i the daughter 
of Rev. Archibald Harris ,  son of Sherx-ood Harris ,  a Revolutionary 
soldier, who was a son of Sherwood Harris ,  a Colonial Officer, Granville 
District. H e  w-as a Baptist minister, and was born in Wake County. 
She  is described as having been a \vonian of unusual beauty, of un- 
bounded energy and of strong intellect, who inspired in  her sou a cle\-~- 
tion to herself and an  admiration of her character which remained with 
him throughout his life. H i s  father died vhcn  he was only 12 years old, 
learing him to the care of his n i o t h t ~ .  

Judge Bennett's early life was spent on his father's plantation, and 
h is  natural  intelligence prompted his father to impress upon the niind 
of his son a desire to strive for the honors of the law. Apart  from the 
paternal admonition, there was within h im a strong latent ambition 
which manifested itself in his  inclination to test his stiength against 
tha t  of any boy of his age. H i s  childhood was devoic of care, his  
earliest recollection bcing of riding on the neck of his S e g r o  nurse, 
Peter, with whom he said i n  later days that  "there was perpetual sun- 
shine and concord." 

H i s  early education was described by Judge Bennett a s  a sort of 
"shadow in  the mist." H e  could not recall when he did not know the 
alphabet. H e  attended Gouldsfork Academy near Wadesbclro and Anson 
Inst i tute in Wadcsboro, and when 1 6  years old was ready for the sopho- 
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more class a t  tlie L-nircrsity of Sor t l i  (':lroliiin. H i s  early c ~ l i l c a t i o ~ ~  
~ v a s  the natural d e ~  elopnieiit of a strong, 1 igorous and gron ing boy, 
and if rather hapliazarcl. developed a toner i i~g personality. Hxziilg n:ts 
a coninloll practice in the collcgcs of thosr days, as nell  as for 111:uiy 
years later, but the self-reliant youth from Ahison Coui~ty  noultl not 
submit to sccll indignities without rcht,llion a11c1 it was in accortlanrc. 
with his ii~dcpc~ldeiit naturc tlixt lie l d t  the Unirersity soon :~ftt,r 
enrollment, registering his  protest ill a n a y  that could leave no doubt 
of his stern disapproval. 

The  Wanderlust nab strong in liirii, as it usually i, ill boys of 17,  
and he set out for the West. H e  ITRS always reticent as to his  atl- 
ventures, but liis daughters in later life learncd from him that  lie inn 
the Rocky hIountains, lived with Indians, nen t  to a funeral on a mo1111- 
tain road ~vhere  they "lost the corpse and bad to go back three inilcs ant1 
firid i t ;  everybody drunk but me and the corpse." H e  v-as carrictl :In a >  
with Kansas City, then in its early derelopn~eiit, and llkecl to rc~c.:~ll 
that he saw "twelve yoke of oxell run  away and swim tlie Xiqsouri 
River." H e  wrote liis guardian, George 'IT. Little, to sell c.1eryt1111ig 
he had a:id collie T e s t ,  promising liirii that he could get rich b- buying 
lots in tlie growing to~111. The old gentleman rcplied by sentlii~g 111111 
enough nioncy to come home on. Uvless to speculate on \that miglit 
haxe happei~ed had lie heell permitted to settle ill the mid-\\'c,,i, for 
one caliuot think of Judge B C I L I I P ~ ~  apart  from his iiativc eiir.iro~intc~rt. 

Eollon iug liis Western adventures, Judge  Bemef  t attended Da\ idson 
College for a short time, and ill the winter of 1838-9 ciirolled as  a Inn 
student at ('uniberland University, Lebanon, Tennessee, and, joiiiing tli(' 
Delta Ps i  fraternity, found l i i i~~sel f  a t  home nit l i  a congeilia1 c20nlp:tlly 
of youngster?, inany of nliom were shortly thereafter to find tliemscl~cz 
fighting on opposite sides in war. After his graduation ill 1839, lie 
finished his lan studies under C'hief Jus t i ce  Yearson, beginiiing ar t i \e  
practice as ail attorney a t  la\\ i n  tlie Court of Conlrnon Plea, :11ltl 
Quarter Sessions in  -Irisoi~ County a t  the Janua ry  Term in  1860. 

,Ilways a man of strong convictions and deeply d e ~ o t e d  to his 11ati\c 
State, J u d g e  Bennett ~ v a s  naturally ail advocate of State rights aiicl ail 
ardent secessionist. Upon the fall of For t  Sumter and the procl:~ma- 
tion of President Lincoln calling for troops to coerce the seceding state\, 
he was among the first to volunteer in response to the call of Sort11 
Carolina for inen to defend her rights and independence. H e  enrolled 
in April, 1861, as a private in  the Anson Guards, ~vhich  was the first 
company in the State to offer its services to Governor Ellis of North 
Carolina. Soon promoted to corporal, he received the flag, given to tlil, 
company by their home county and presented by Xiss  Kate  S1iel~2~crtl. 
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~~110111 11c married 26 August, 1863, nliile a t  home 011 a furlough oil 
account of wounds at Gettysburg. 

Resolute, competent and courageous, the young soldicr soon won his 
spurs and 011 5 July,  1862, ~vhen  just 22 years of age, 11: n a s  promoted 
to the colonelcy of his regiment, the famous Fourteenth Kortli Carolilia 
Troops, nhich  had been trained and drilled by itq first Colonel, Junius  
I)a~iicl, until it  had attained a high degree of efficiency. J u d y  B e n n e f f  
bore his part  bravely in nearly t w x y  battle fought 11;: the Army of 
Sortlic rn TTirginia, displaying that coolness and courage for wliicli lie 
\ \a3 so highly clistinguishetl. Ht> x a s  especially mentioned for his 
ga l lmt  conduct a t  Sharpsburg, Cl~ancellorsrille, Gettysburg, ant1 in the 
vampaign of 1864 from the Rapidan to Richmoatl. P a r  icular mentioll 
may be made of his coi~duct a t  the "Bloody I,anev a t  S11: rpsburg, wlierc 
-hderson's  Brigade, of which liis regiment r a s  a part, was so fiercely 
attacked by n Federal Division tha t  i t  lost its commander, George 13. 
.\ntlerson, and Colonel 13ennett and many others were nounclcd. J u d g r  
l l e n t i c f f ,  in liis l~ is torg  of the Fourteenth R(>giment, in his own inimit- 
irble way, ~ividl;. clescribes this battle : 

"The first great baptism of fire in our regimental ~ p e r i e n c e  was 
:it Sharpsburg. Our  position in the 'bloody lane' llai b t ~ r o ~ n c  1listoric:ll 
a~i t l  tlcserres in~mortal i ty.  111 the most exposed part  o m  the l a m ,  thc 
~*eginiciit l ~ r l d  its ground, repelling every stroke of tlie el enly from suir- 
rise until late ill the afternoon. I t  was a terrific battl-. Nature way 
ill her most peaceful mood; tlie autumn st111 n a s  nitllout caprice. 1 
watclietl the tide of this battle with inten-e interest uliile tlie corn- 
batants tliuildered alvay. The ope11 fields to tlie left oblique of our rcgi- 
~ncn ta l  position were fought over and o ~ e r  nit l i  r a y i n g  fortune. S o n  
the flag of tlie Government n as on the summit of a hill over nliich all 
\ \ere strivi~ig, then the tide ven t  back and the cnsig~i of the Confedcrate 
States n a s  to the fore." 

T l i ~  ~iiost nmilorable day of tlie war to him n a s  the 12th of Xay ,  
1964, wlien liis regiment saved Raniseur's Erigade from immineiit de- 
ctruction at Spottsylranin Court Rouse, for vliicli 111 n a s  publicly 
recognized in official reports. The large oak nliicli \I :ls rut  tlo~v11 that 
J a g  by shot and shell fell ~vitliin a few fert of his r tginic~i~t .  111 11ik 
on11 picturesque manner, J u d g e  B m n c i f ,  vr i t ing  of this battle, told 
of a conscript soldier from Edgecoinbe Couuty, nlio had beell complain- 
ing of rheun~at ic  pains and begging the boys i ~ ~ v e r  to l u n  away from 
him, as being in  the very forefront, without a gun, using :in iron ran~rotl  
:is 111s support and neapon and shouting to his comrades to <trike ho111e. 

111 these battles lie was sevrral times wounded, a d  lie \\as finally 
captured hy the forces of the Federal Government a t  Winchester, Trir- . . 
gllila, ant1 thereafter n a s  kept a prisolier on parole until d S  F<>bruary, 
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1,964. I3rigadirr General  Wi l l i am K. ( 'ox, ill h i s  llistor,v of tllc L \ n ( l c r w ~ i -  
Ramseur-COX Brigade, tells of h i s  capture ill a succinct ckc.tc.11 of C'ol- 
oncl Ecrinctt : 

he  011 foot 11ressd  to  t l ~ c  front .   hen thc. brig:ttlc n a s  r l l a r r g i ~ ~ g  its poi;- 
tion, to  one of morc  e f f e c t i ~ c n c ~ ,  a n d  the  movement n as  so rapidly 
executed tha t  hc, v i t l i  a fen- othcrs oil the  right,  were taken prisoners." 

Even  i n  the  blootip s t r i fe  of Trar, d u d g c  Rc~mctt v a s  nnique i n  n h a t -  
eyer he did. I r i s  co iduc t  on tlic ficld of battle won f o r  hi111 the  col~fidrmc~a 
of his superiors a n d  t h e  rcqecXt of the soldiers s e r ~ i n g  u ~ ~ t l c r  11i1n. F I i r  
lwrsonality could not he submerged even by mi l i t a ry  tliscipli~~ct. H c  
complied with al l  of t h e  routine, but  beyond tha t  h e  w a s  f rec  to c,slllw:: 
himself. 111 making  a rcport of his  regiment, giviug a list of the  clcatl 
xnd t h e  w o u ~ ~ d e d ,  such as  all  colonctls Irere rcquired to  malw, Ii(1 n.onl~(l 
1113 ~vitl.1 this  sentence : 

"'1'hesc blootly a c c o r n l ) n ~ ~ i n ~ e ~ ~ t s  :drni i~iculate  the  t r n t l ~ f u l i ~ t ~ s s  of tk~c, 
apotliegni of BnrBc tha t  liberty ill i ts  1:~st :r~laly*is i k  hut tl~c, 11lootl of 
tlie brarc." 

Rcturi i ing honie a t  tllv close of the war, lie fou i~ t l  tl1:rt S ~ I ~ T I I I : I I I ' -  
-1rrny. on i ts  famous "niarch to tlic sea," hat1 just crossed the I'ec2 I k c .  
R ~ T  er  on tllr  iourner  east\\ art1 :lilt1 tha t  a Federal  soldier llatl lrillctl h i <  
uncle, ,Jai~ics H. Bennett,  a fine citizen and  original  U n i o i ~  nl:lli, x l io  
11ad th rc r  SCJJIS ill the Confrderate  armic~q. T h i ~  t ragic  i i ~ r i d m t  111;1(lv :I 

lasting iniprc~ssioii upor1 h i s  mint1 

the. W a r  13ct\wc~i1 the S ta tes  \ n t h  :L ~~o\ ta lg i : t  tha t  n o  s u h s c q u e ~ ~ t  c s y r i -  
elices c'ould oblitemte. Bcforc  there Iind been a Union, there \ \ ( I . ( .  

t l~ir tcel i  states. one of tlienl 11ei11g Sort11 C'arolina, a i d  ill these \t:\tc>i 
t h e  first loyalty of citizens n a s  to the  Statc. T h e  t l o c t r i ~ ~ e  of Stat( .  
R igh ts  was 110 mcrP sliihboletll to  justify s l a ~  ery,  a s  some h iq tor ia l~ i  
l i l ~ r e  clailned, hut was imbeddcd i n  the  hear t  of the  -~rnericni i  U ~ ' l ~ i o i ~ .  
T h i s  doctrine was well expressed by R a n l e ,  the  Pennsylr:mian, i n  hi, 
book on the  Constitution, used a ?  a testhook a t  West  P o i n t  nlicn .J(+fc,r- 
son Dar.is n a s  a s tudent  there :  

"The  secession of a S t a t e  f r o m  the  Uiiion depends up011 the n i l1  of 
the people of such State .  T h e  states tlien m a y  wholly n i t h d r a w  f1xm1 
the Union, hut  nliile they continucl they niubt retail1 the  c11:lractcr of 
r e p r e s e n t a t i ~ e  republics." 
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A\gricul turc was t h e  m a i n  occupation of the  South,  as  i t  was of all  
tllc states a t  t h e  founding of t h e  r n i o n .  T h e  S o u t h  retailled i ts  original 
~ ~ n c l l a i g e t l  views but  tlie industr ia l  and  con~mcrc ia l  d e ~ e l o p n ~ e n t  of tllc. 
Sort11 brought  changed social a n d  economic conditions ~ v h i l e  the West 
was settled under  social, political and  economic conditions tha t  causc.1 
citizens of those stntcs to  feel tliat their  first alleginlice \vas to tlic 
Union. 

r 3 l l i e  South,  confident of the righteousness of i t s  cause, had  cliallengetl 
the power of the  nat ion i n  ful l  cxpcctation of ~ i c t o r y .  S o n ,  a f te r  four  
years  of bloody conflict, i t  faced the  f u t u r e  ~ r i t l i  t h e  c~onsciouaness of 
ovcrnliclming tlefcat. S o t  fo r  a half century was  i t  to  ~ w o w r  i ts  fa i th  
i n  i t s  destiny. N o t  only was tliere a loss of confidence, t lue  to i ts  crush- 
ing clefcat, but tliere was also d i re  poverty f o r  tlic ueat  fifty years. 
Col~fcderate  soldiers, re tu rn ing  llome, found  incredible 10:s and  nreckage. 
S o t l l i n g  finer i n  t h e  pages of his tory can  be found  t h a n  the lieroisi~i 
with wllich they set to work to mend hearts  a n d  fortunes. 

F o r  a m a n  of tlie sensitive na ture  of J u d g e  I ~ e n n e t , ' ,  wlio h a d  felt  
the exaltation of victory on nlany battlefields, to re tu rn  to the degrada- 
tion and  r u i n  which h e  found on  every liand Jvas even more of a 
Getl~se~iial!c t h a n  i t  x o u l d  have been f o r  a man  of rlior- m a t u r e  years. 
Tlie best evidelice of liis intelligence is  the fact  tha t  ill the liiidqt of tli(1 
r u i l ~ s  of his  idcals a i d  liis fortunes, lle f ramed for  himsclf a ld~ i losoph\  
and  found  i n  these experiences of defeat and  f rus t ra t ion  a religious 
fa i th  tllat sustaiilccl hinl  i n  tlie tlnrkest hour ,  c , ~ c r ~  tlo\\n to old a g e  
F o r t y  ycara after,  he  could s q  to his  former con~ratlcs. nl io  with liini 
liad kept the f a i t h :  ' T e  lost. 1'2lilosopl1ers do not repiiw o w r  tlit. 
inevitable. They  a r e  content, a f te r  act ing nc l l  their  p:wts, to submit to 
tllc will of God. Tl'e a r e  Confederates still." 

hi the d a r k  days of tlie Reconstruction pe~io t l ,  wlie11 the w r y  fou11~1a- 
tion stones of g o ~ e r n m e n t  appeared to have fallen, J u t l g e  B e n u e f t  found 
:I sustaining consolation i n  the sentiinent ant1 t h e  1:lliguage of Pcricles, 
a s  expressed i n  h i s  celebrated orat ion over t h e  dead, wlio l i d  perislietl 
i n  the  first campaign of the Peloponnesian W a r ,  130 years before Chris t .  
Eulogizing the  Grecian soldiers who h a d  stopped short of success, I'er- 
icles declared tliat t h y  "when a t  t h e  very l~eigl i t  of the r fo r tune  n e r c  
taken away f r o m  their  glory ra ther  t h a n  their  fear." J u d g e  l s ' e n m t f  
retained vivid melnories of the  Confederate soldiers of nlionl he declared 
tllnt "tlie zeal wliicll impelled the  men  of tlle crusades i 1 tlieir inissioll 
to redeem the  H o l y  Sepulchre was not more fiery t h a n  the Uivilie 
intoxication which moved t h e  spir i t  of our  soldiers." T l  ougli tlicy liatl 
fought  bravely, they lost a n d  llenceforth tllcir deeds of heroism ~ o u l d  
be only a sad memory to t h e  living a i d  tlie dead could 011 y be eulogized, 
ill the  words of J u d g e  Beltnett, a s  having '.no country escept t h e  u n -  
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marked empire of eternity; 110 flag except the weird uoss  borne at t11c 
head of the spectre host ill the spirit land." 

The heritage of defeat and frustration, which n a s  to be the South'. 
for the next half century, brought in its t rain n spirit of narronness 
and provincialism, niiicll found espression in the c>laims of the cliffcrent 
Southern States for priority of distinctioil in the brave exploits of u a r  
before the Confetleratc states were crusllecl. Bu t  not to J u d g e  Beiznct t ,  
for 11e lie\ er joined in singing the praises of S o r t h  C'arolina by citing 
J u d g ~  ST'alfc, Clcri1,'a famous phrase: "First at Bethel, farthest to the 
front at Gcttyshurg and Chicliamauga, last at Appomattox." I f  such 
n? re  the castL, Jzlilge U ~ i ~ n c t f  declared that it n n s  a mere coincidence. 
"It is un j~ i s t  to say that the soldiers of this or that  state fought beqt," 
lie said. "X1 (lid nell,  and if on mly gircn battlefield of x a r ,  the dead 
of S o r t h  Carolina or Virginia, or any other state fell Ilearest the enemy. 
it \ \as the accident of fortune." 

H i s  difference of opinion nit11 J u d g c  ( ' lark did not mar their friend- 
h1111). Upon conlpletion of the f ire-~olume history of Sort11 Carolina 
I Y ~ ~ I I I I C I ~ ~ S ,  in  t 1 1 ~  V a r  Bctucen the  Statcs, nhich  n a s  compilrd under 
the direction of J u d g e  Clarh ,  the latter aslied J u d g e  B e n n e t t  to n r i t e  
tl~t. (letlieation, declaring that nobod- e l ~ e  ill So r t l i  C'arolina could tlu 
it as x ell as he. This dedication reads : 

" In  tlic name of the more than 123,000 soldiers, living and dead, nhom 
tlii, State bent to the front in o11c of the greatest n11d most unequal 
c.oilflict, rwordetl ill history, these \.oluines, fraught nit11 the te-tirnony 
of coi!iratles to imniortal courage, arc. i~!scribed to the heroic nomc3n of 
Sort11 ( 'nrolma, who inspired our citizen holdiery by their fai th ill God, 
I)?. their magic influence and immeasurable good works, and to their 
fair  daughters, whose unsliukeil fidelity has preserved the fame of our 
Glorious Dead. T i t h  surh to inspire the l i ~  ing and honor the fallen the 
men of S o r t h  Caroliila n ill ever be equal to victory-superior to defeat." 

While Ju t l ye  B c n n c f t  complictl nit11 the request of J u d g e  C'ictrli to 
v r i t c  a history of tile F o ~ r t p c n t h  Kcgiment, he refused to  join in supply- 
ing p i c t ~ ~ r c s  of the officers nhen the slietch was prlnted, declaring that 
"110 picturc of any officrr of the reginwilt nolr alive shol~lil go into 
t l ~ c  sli~tcll" I~ecausc tllc of iwrr  nlost conspicuous in peace and least 
fornard  in battle ~ o u l t l  be zure to take up  the front pages and stir u p  
btrife lf elboned "out of t l m r  proper margin by the hwt men of t h t  
regirlicnt." ,Ind if the officers, n l iy  not the privates and nonconlmis- 
sionetl officers? "It disturbetl my tleniocratic sense of equality," 1 1 ~  
atlded. 

J u d g e  I I ~ n ? ~ e f f  carried nit11 him throughout his life a T ivid recollec- 
tion of the fen tiinez that he saw or met "Stonenall" Jackson, his rcgi- 
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inent har ing  been a member of Jackson's corps, and wrote a clitssic ( I F -  
scription of Jackson's ridc to Chanccllorsrillc, shortly bcforc his 1111- 
timely death. Judqc U ~ n i z r i t  and his nlen ~verc  resting on the roatlsitle 
Suddenly came "the sound of a great multitutle nlio had raiscti thcil. 
voices in accord. Ere11 the Ilea\-ens scerned agitated," he said, as :he horse 
and its rider came into sight. The  picture l ~ f t  ~ i t h  Judge Benneft was 
that of '?lie simple Presbyterian 7<1dcr, a~lointed of GOO, with clinclicd 
teeth, n w r y  statue, ~ v h o  pmws to his transfiguration." Great as n n s  
his admiration for Jackson, Judge B r n ~ ~ ~ t f  lie\-er subscribed to  th(, 
prevalent belief in thc South of his  day that if Jackson hadn't bee11 
killed, tllc Confecleratc armies would ha re  won the war. " In  grncral 
it is rash to say any single man has been indispensablr in tlic :tccom- 
plisllinent of any great elltl," lie declared in a eulogy of Jackson t l ~  
scribing liim as  a man ~il lose ('enterprise, official initiative a11t1 tlle 
inystery \\liicli enreloped his person and plans, crowned \<it11 the intcnw 
and powerful scriousncss of his manner, mind and mcthod. clothed l l i l ~ ~  
in public apprel~cnsion urirelentirigly in earnest from first to last." 

Though there was a nostalgia in his heart that nould never bc 
oblitcratctl, a mclancl~oly in his nlind that  would remain wit11 him for 
life, Judge Bennett was too much a Inan of action to hcsitate as to his 
coursc at tlic end of tlic War  Bct~vecn the  States. H e  rcturnctl to Watlt+ 
boro and applied himself to the practice of the law. T l e  first year Ii(,  
nladc only oiic lluridrecl dollars in gold, but true to his .arly t e a c h i ~ ~ g -  
of thrift,  11e saved half of it. H i s  wife taught music and 11rlpetl 111111 
as best she could. As was the case during the war vhc811 his accur:ltc 
and fai thful  clischarge of duties, liis enduralicc and his courageour 
service, won for him the confidence of his superior officers and the 
tlevotion of his soldiers, so n o ~ v  his  legal ability and forre as a speaker 
rapidly \\on for liim success as a lawyer. H e  made rapid progress ill 
liis profession a i d  was a t  one time a partncr of Judge 2'iComas S. Ashe, 
later a member of the N. C. Supreme Court. He served as solicitor for 
Ansoil Cou~i ty  durilig the years of IS66 ant1 '67. H e  x a s  soon 111 tlie 
thick of politics, tlie olily career tlien opcn to a nlan of liis talelits and 
training, and sprang to tlic front a t  once, bending all his energies to rhc 
upbuilding of the Democratic party ill the State. 

H e  was a candidate for the Conqtitutional Convention in 1867 unt1t.r 
the Reconstruction acts as a Democrat, but was defeated. H e  was nomi- 
nated for Congress in 3 870, and declinccl on account of infirin hcalt l~,  
but two years later lie v a s  elected to the Honse of Represcntat i~es of 
North Carolina, and was madc~ cliairnian of the Judiciary Corlln~ittee 
in tha t  body, and Democratic leader by common consent. After s e r ~ i n g  
two years, he dcclined redection. H c  m s  a member of the Conqtitu- 
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tional Convention of Sort11 Carolina in 1375 and was chairman of the 
Judicial Depart~nent,  reporting numerous amendments to tlle Constitu- 
tion. ,It this time he was almost lielplcss with sciatica, but tlie majority 
bting so ialose, he n a s  carried to tlic Capitol daily, and lay on a cot, 
u~iablc to sit up. 

111 1,980, lip becailie a judge of tlle Superior Court, a i d  wl lere~er  he 
xent  ahout the State, the people honored and praised him, and his 
forrnrr comrades in arms neler  ceaserl to press fornard  to touch his 
hand. 

011 2 February, 1832, while he was holding court in Raleigh, veterans 
of companies E and K of the old Fourteenth Rcginleiit presented him 
n i t h  an elegant gold-headed cane, which hecaine one of his chiefest 
treasures. H e  enjoyed the ridcs or1 the circuit, but soon the call of 
political battle came again. 

I n  1882, it n a s  necessary for North Carolina to elect a Congressman- 
at-large. Because of the dissatisfactioii wit11 the prohibition legislation 
of tlie pre\ious stssiori of the Legislature, nhen  tlie question was suh- 
mitred to the people of the State, and tlie fierce campaign in the West 

ngetl against the county government system, which tleprlved the peoplt. 
of their right to choose their county coriirnissioners, it  naq extremely 
doubtful if tlie Democrats could carry the State. Pa r ty  lcailers feared 
that all the reform measures nllich the Democrats had been able to 
aclopt, n l t h  a view to restorilig the go~ernmen t  of the East  to the 
coi~trol of uliite leaders, n a s  in claiiger of being o~er t l l rown by hostile 
f orces. I n  this crnergeilcg, Judge  / j o i n  ~f t's personal popularity a i ~ d  his 
political record led to his  being clloseri as tlie most likely of all the 
public illell to sten1 the tide and avert the disaster. H e  resigned his 
scat or1 tllc bench, was uominated, niade a brilliant c a n \ a ~ s  of the State, 
carried the State by a small but safe majority, and the opposition, be- 
ing thus defeated, after n great contest, :rbaiidoried hopes of success ill 
the State and for tell years after made 110 importaut effort against the 
(!omination of the Democratic party. 

I11 the 48th C'oilgrcss Judge Bcnnc f t  served as  a irieniber of the Com- 
l l~lt tee 011 Privileges aiid Electlous, also on the Coiiimittee for the Elec- 
t1o11 of President and Vice-President. At  tlie next election he n a s  nomi- 
i~a t ed  by his own district aud was reelected to the 49th Congress, receiv- 
ing more than 19,000 votes against 14,000 for his Republican opponent. 
I I e  s e n d  on the Judiciary Committee, and as chairman of the Coin- 
mittee on Expenditures in  the State Department. I n  Congress, as on the 
Iknch,  ill the Legislature, and on the battlefield, he carved his own 
cnrecr, spoke his on11 iniild, held to his own conrictions, relied upon his 
ovn  j~ldgmellt, and nsrs captain of his onrl soul, ever mindful as he 
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:ilways was of tlie right of others to  do the same. H e  mas the leading 
member from S o r t h  Carolina by common consent and Chairman Tucker 
wid he was the ablest member serving on the Judic iar j  Committee. 

H e  was a Democrat, but did not hesitate to ro te  with the minority, 
cwli if i t  constituted only himsclf and one other as was tlie case oil 
22 April, 1884, when he voted against the pension appropriation bill. 
There were 180 ayes and 140 not voting, but he did not dodge expressing 
his opposition, declaring that  the expenditures for pensions in ten years 
would reach t ~ o  liuntlred million dollars. H e  n-as one of serer1 voting 
M N  o H against escn~pt ing  the building of a Young Women's Christian 

Association in tlie District of Columbia from taxation, declaring that  
with the country burdened with a great public debt, he  could not take n 
stand that xvould impose llenrier tax burdens upon other property 
owners. H e  n a s  one of six roting against a bill to prohibit aliens from 
owning lands in territories of the Cnitetl States, declaring that  ewr- 
State except Vermont had prorisions in their Constitution or statutes 
permitting aliens to o ~ v n  land and adding: "Yet this great country 
which has accepted service of foreigners in war and in peace is afraid 
of tlie presence of tllesc people in the territories. There I S  nothing more 
splendid in the long annals of Pliariseeisn~." H e  opposed the Edmuntls- 
Tucker anti-31ormon bill, being in  tlie minority, on the ground that the 
conrerse of the first ame~idment of the Constitution is true, and that  
Congress had no right to make a law to disestablish a religion. H i s  two 
speeclles against this bill make spicy reading. They  how acuteness, 
rigor, culture, legal acumen and ability. 

IIe retired from Congress of his own ~ o l i t i o n ,  cleclaring that  the South - 
needed men of every social virtue, of religioi~ and of honor in Congress, 
and that  it must remain poor for another generation to  come because of - 
the great dra in  upon its resources by taxation and "by the cupidity of 
tllosc who seek to get something for nothing-pay for  patriotism, pre- 
tended or real." H e  did not again llold public office, preftmrring the prac- 
tice of law in his on-11 town and county to any further political honors. 

H c  was mentioned for Governor, but ill health prevented him from 
giving the suggestion swious consideration. When Sena or Vnncc died 
in  1894, he was mentioned for appointment as his successor. 

Tllroughout his political career, liis broad and practical mind awl his 
decided convictions brought h im unusual influence in party councils. 
H e  was through life a Jeffersonian Democrat, aln-ays an  advocate of free 
suffrage, believing in  the right of every nlale citizen, whether whitc, 
black or Croatan, to cast liis ballot, unless he had forfeited his right by 
crime, again carrying his convictions to their logical extreme, and re- 
fusing to coinpromise his conrictions by narrow or provincial cowep- 
tions. 
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*Is  an orator, .Jlrdrjc IZerrneft x a s  ant' of the most gifted nien in the 
Statc. H e  approaclletl genius, s c i~ l t i l l a t i i i~  a t  times nit11 real eloqucnct., 
\p:~rkling n it11 n it ant1 humor, his a r g u m e ~ ~ t s  clear, perquasi7 e and 
con\ incing. H e  n a i  unewn  and uncertain, f laqli i~~g today and going out 
tornorrov, hut nlieii at his best, there n as nolle in the State ~vlio could 
cat~c~l him. H i s  originality, all his onn,  and his str iki ly and pleaqing 
~ w r s o ~ ~ a l i t y ,  his nmqtcry of dramatic effect, his poise n ~ l d  ( I ~ g ~ l ~ t y ,  111. 
il:~turalness. added to the attractions of his discourse. 

-1s a lawyer, his liahits werc studious, his cornprehensioii broad aiitl 
his mcrnory accurate. I n  his relations with the courts, he was the soul 
of courtesy, eyer considcrate, and his appeals t o  a jury vere  ponerful 
ant1 compelling. 

As cviclenw of the high eztecln ill n h i r l ~  he n a s  held as orator, patriot 
:rnd soldier of tlie Confederacy, he was cliomi time and agaiu by the 
1l:iughteri of the Confedc~racy to deliver meniorial addresses. ,1111ong 
tllc addressrs on such occasiolrq nhich  stand out a rc :  One on Brigadici 
General Junius  Daniel before the Ladies Memorial Alssoeiation, Raleigh, 
10 Nay,  ISSO; one on "The Confederate Soldier" before the Ladie. 
Mcmorial .lssociation at Tl'ilmii~gton, 10 May, 1 S 3 ;  one on the occasio~l 
of the laying of the cornerstone of the Confederate monument in Ral- 
eigh, 22  May, 1894, and one on "Stone~rail" Jackson in Charlotte, 10 
May, 1908. H e  v a s  in demand as a speaker at the annual reunioni of 
llii con~rades, speaking time and again in his l ion~e towii. Among his 
memorial addresses on such occasioils x a s  one delirered at Sen ton ,  10 
May, 1904. Some of these addresses nere  so highly esteemed that they 
u c rc thought ~vor thy  of perrnanel~t preserT ation among the Soutlwrl~ 
Hiqtorical Papers, published a t  Richmond, T'a. 

I n  ntltlition to his mcmorial addresses on various occasions, J u d g e  
1 ( 1 , n ~ ~ t f  made :\ large i~unlbcr of addresses on various subjects and llih 
c.or~tributions to newspapers r ece i~ed  many complimentary notices. H e  
,~cliic\ed a Statenide reputatioll as a n ~ t c r  of obituaries: of departctl 
fricntls and acquaii~tarlces, nliich were published in the TTradesboro 
X c s s e n g e r  a n d  I n f e l l ~ g e n c c r ,  arid nlany of which were widely copied. 
These obituaries, like his speecllcs or nhaterer  he did, had an indi- 
itluality and origil~ality all their onu,  and in them were expositions of 

111s on11 philosophy of life and outlines of his religious faith, which 
11e found exemplified in  the lives of tlie men and women about him. 
I luring the later years of his life, he was the gifted biographer of 
,\n<on Cou~ity,  and left behind liini a rich collection of sketches whicli 
gire an  interesting insight into the men and women nhom he knew and 
admired. 

Time does not suffice to go into detailed reference to these obituarieq 
but among those dese r~ ing  special mention is one of Rer.  John W. 
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Davis, who was described by hiin as ((a striking mar  in appearance, 
wearing h is  hair  long and parted, after the fashion of C'rornwell and h i s  
Ironsides; a ruddy complexion with Falerian coloring, a blend of the 
Pur i tan  and Whig, with a Nissionarp Baptist finish." Another Ansoil 
County man whom he brought to public notice was Dan Short, "an Old- 
Style, Home-Made, Upright Citizen." We are told t h l t  Uncle Daniel 
stood by the ancient ways, particularly in the matter of the useless habit 
of wearing undershirts, for he "wore one shirt a t  a time made of cotton 
of his own raising, woven undcr his own roof in the loonis, with shuttles, 
which taxed the patience but gladdened t h ~  hearts of our mothers and 
grandmothers, cut and put together and fitted by the women folks of the 
house." Bu t  the most surprising virtue of Uncle Daniel was his  peaceful 
inclinations, for "he never had a law suit with neighbor or stranger or 
foe in any court, high or low." Hi s  further characteristics are thus 
minutely catalogued by Judge Bennrtf : "He was n frugal  minded man. 
Made money by farming and sared his money; lent it E t interest if the 
intended borrox-er suited h im;  n e w r  took u n l a ~ f u l  in-west  of usaucc 
for the loan or forbearance of money. A moral man who never j~ ine t l  
any church, but like all sensible men had his religion; a believer in our  
blessed Bible, honest in word and deed, tlirc~ugh and through. H e  lived 
u p  to the scriptural injunction: 'O~ve no man anything, escept to l o v ~  
the brethren.' H e  was plain of speech; somrtimes too candid in his 
talk to keep ill friendly touch with ewrybotly. To one de,jiring to borro~v 
money, he said he  had it, but i t  wern't doir~g the proponent any good. 
H i s  business was his deasure.  H i s  education was rudimentary. H i s  
economy was worthy of praise. H i s  habits of saving were assurance 
against unworthy citizenship. There is much self denial mixed up ant1 
blended in an humble life which makes a l ~ d  saves its earnings." 

Xone was too humble to claim Judcle I~enurff 's  inte .es ta i ld  lle eu- " 
logized George Cromder "ex-sla~e and philosopher" with the  same 
objective impartiality as he did his other friends, making of him this 
striking but true observation: "The chief pleasure in  life i s  derived 
from the company of our inferiors. People who are constantly screwed 
to the point of saying only those things which top-dressed with icing 
are  deserving, but belong to themselves. They have little sympathy wit11 
conditions in life away below them." Of George he declared that  "lic 
was one of the most powerfulest minded colored men since Hannibal." 

Among the important publications of Judge Benmft  was his atl- 
mirable contribution to the Regimental Histories of 3'ortli Carolinn, 
compiled under the direction of Judge C'lurX., mentior of which has 
already been made, and he also worked on a history of Anson County. 

I n  addition to his  professional studies, Judge Bennett read widely and 
systematically in the realm of literature. He had an  intuitive perception 
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of the best literary works, and n a s  careful to form his style 011 the 
1,:i.i~ of the best xri ters .  Nontesquieu aud Renan;  Shakespeare and 
l \ l o~~ ta ig~ ie ,  De T o c q u ~ ~ i l l c  and Hugo, a~i t l  among the novelists, Dickens. 
tllrsc constitutetl the literary diet up011 which lie delighted to feed, but 
above all he was conversant n i t h  the writings of the .Ipostles and the 
Yrophets of Israel. 111 general it may be said tliat hc followed in the 
r rnin  of the glorious company of men. who Iinw left behind the  robl lest 
thoughts and idcas, and their effect upon liis life and labors was marked. 

H e  was a great lorer of ~ l a t u r e  and the outdoors, am1 110 day was too 
dark or erowdetl for liim to fail to note the myriad colors made by tlie 
sunshine up011 tlie blanket of earth spread out before him. Like all great 
,l,irits, lie was a t  home in tlie world, i n  tune with the cosmic forccs, 
a~ l t l  for him all was Iwautiful. -1s a boy 011 the farm, he  had picked 
c+otton, cut small grain, huntcd rabbits, shot squirrels, and tlie impres- 
\lous then formed never left Ilinl. I n  his manhood he delighted ill thc 
l , :~~ t imes  of fishing and quail hunting. H i s  delight mas in  the joys of 
associations with the birds, the trees and the flowers. H e  usually rode 
llorse back in going about his farm. Hc delighted in the forests that  
wvcred thc nlaily acres of land tliat he ox\ned in the vicinity of Wades- 
boro, and he could not stand the thought of having them cut down. One 
of his last appeals to his fellow Ansoninns v a s  in behalf of the birds, 
x~hich he said were the friends of the farmers. So great was his love 
of nature that lie began his last will m ~ d  testament with these r o r d s .  
" I  yearn to express my deep sympatl~y nit11 a11 animate nature. Hence 
IV children and grandchildren are persuaded to keep in theii  integrity 
the haunts of birds of the air  and fields, not t o  fell the trees of original 
growth but k e ~ p  them as tired nature's sweet restorer. I am so devout 
in this that I put i t  in the forefront of my  deootion to the universe n~itl 
to my Creator." 

H i s  religious affiliations were with the Protestant Episcopal Church, 
but he was reared in the I 'ri~nitive Baptist faith, was baptized by a 
Xcthodist chaplain during tlie war, and throughout his life was broad 
ailti catholic in liis views. H e  knew as much theology as most of the 
i ~ l i ~ ~ i s t e r s  n i t h  nlioni he delighted to associate, regardless of what church 
thty served, but there was nothing narrow or sectarian in liis religious 
I tc2rr.s. H e  had fai th ill God and cor~fide~ice in  his fellow man, arid be- 
lieved in striving after moral excelle~ice with less regard for material 
prosperity than for exalted ideals. 

I n  his own wortis, referring to another, Judge Bennett '(stumbled 
up011 death" after a short illness on 21 July,  1913, leaving surviving 
liim his widow, Mrs. Kate  Shepherd Bennett, their married life lacking 
o i~ ly  one month of having spanned a half century. T o  them were born 
three daughters, Mrs. Effie Kevile Leak, Mrs. Mary Bennett Little and 
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Mrs. Ka te  Shepherd Bennett, all of Wadesboro. Twin sons, born to 
them, died in  infancy. 

H e  was buried near Wadesboro in tlie Bennett family burying ground, 
which in  his will he asked to be denominated "Magnoli:~ Summit," and 
"to be kept in perfect condition-adorned with floners." ('Let the 
supply of rose bushes be prodigal," he admonished. 

To the end he carried with him "but one great sorron, the fall of the 
Confederacy." Despite this sorrow, with life's greatest adveliture bc- 
hind him a t  the age of 25, he bravely carried on for a half century, 
carving for himself a notable career in the political 1 fe of his State 
and in  his chosen profession, making for himself innumerable friends 
of all classes and occupations, often n~isunderstood beeluse his intelli- 
gence and his spiritual comprehension was broader than that  of most of 
his fellows but always commanding their respect and esteem, never tlc- 
serting or forgetting home or kindred, never desiring to escape their 
misfortunes. H e  found solace in communiilg with tlie great spirits of 
all time, comfort in acquaintance with Sa tu re ,  and consolation in the 
teachings of religion. Of him i t  may be said, as was sai 1 of another : 

"He mas a man, take h im all i n  all, 
I shall not look upon his like again. ' 

R E M A R K S  O F  C H I E F  JUSTICE STACY,  U P O N  ACCEPTING P O R T R A I T  
OF T H E  L A T E  R I S D E N  T Y L E R  BENNETT,  I N  T H E  !SUPREME 

C O U R T  R O O M .  22 NOVEMBER.  1933 

The name of Risden Tyler Bennett is inseparably con~ec ted  with the 
Civil Str ife and Reconstruction Period of Xorth Caroli.la history. I Ie  
wrought nobly and heroically in his day and generation. A grateful 
people will ever honor and revere his name. 

As he returns to  us in remembrance today, we are l ~ a p p y  to recall 
him as lawyer, statesman, citizen. 

His  associations with the courts and their officers, whether as attorncy 
or presiding judge, were always marked with great deference and re- 
spect. H i s  unfailing and uncommon courtesy earned for him the title, 
"Gentleman of the Old School" ; and never did he "darkeneth counsel 
by words without knowledge." Job 38:2.  Indeed, he was m a s t ~ r  of the 
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unusual plirasc. N o  one privileged to meet Iiim could ever forget h i n ~ .  
On one occasion he made a profound and lasting impression upoii the 
mind of a youth, who, with his  fatliela, a J f~thot l i s t  minister, cliancetl 
to meet him upon the street. Tipping his hat and bowing, he il~trotlucecl 
hirnself with the salutation. "Your serrant. sir. Judoe B~une f f . "  

u 

A illan of commanding p e r w i ~ d i t y ,  of strong eorivi~tions, of u11yielt1- 
iilg lojal ty to friend and cause, llr could ]lot fail of 1eaderJiip nlnoiig 
his pcop l~ .  H i s  broad and liuninnt~ sympathies matle him clia~npiou of 
thc rights of the m ~ e k  and tlic lonly, ant1 they, in turn, ncl er tl~nietl 
to hi111 their full measure of d e ~  otioii. H e  n as the itlol of the l ~ e l p l e ~ ~ ,  
their protector a d  f r i d .  

H i s  greatest contribution n a s  that  of an  outstancling citizen. Tlc br- 
l i e d  in the niultiplicatioil of life's satisfactions, but lie also prenrhctl 
a gospfl of right living and high thinking, for lie line\\ thcrt if ciriliza- 
tion itself is to endure, it  must be guided 1). thc steatlying ilifluence of 
spiritual valucs. I l c  d ~ w l t  n~ucl i  upon tlic visiou of the mind's c-c, 
a i ~ d  anchored his soul deep in the recesses of an U n ~ e e n  Force. I Ic  
lcar~ictl his l~ssolls in the stcril realities of war. 

Tlie court is pleased to r ece i~  e this excellent lilieness of Judge Benncti. 
The  h l a r ~ l ~ a l  nil1 hang it in its aplpopriate placr amoiig his peers as a 
nor thy  tribute, to o ~ ~ c  nlio SPY\  ctl ahly allti \\ell his Statc a1111 its peoplc. 

The sl~leuditl appr:&al of his frieiitl ant1 our5 nil1 be 1)ubli-lictl iil 
the fortlicnming T olume of the Reportq. 
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ABANDONMENT see 

ACCOUNT STATED. 
B a 2.) 

Husband and Wife G .  

(Limitation of action on, see Limitation of Actions 

A Nature and Essentials. 
a I n  General 

1. Where the evidence is to the effect that  the principal debtor, after 
examining the account between the parties, signed a statement de- 
claring the amount due by him thereon to be in a certain sum, 11iq 
signature being affixed in the presence of one of his sureties actin:. 
with the consent and approval of the other surety, and there is no 
allegation of fraud or mistake in the signing of the statement, the 
parties are bound by the signed statement admitting the amount 
due, and the creditor is entitled to judgment for such amount. 
Portrait Co. v. Furches, 539. 

B Operation and Effect. 
a I t cms  Concluded 

1. Plaintiff held entitled to recover amount due oil account stated and 
sureties could not maintain that amount should be credited with 
principal's payment of sum applied by creditor to another account. 
Portrait Co. v. Ful'chea, 539. 

ACTIONS-Joinder of, see Pleadings D b ;  consolidation of summary procerd- 
ing on clerk's bond with creditor's bill. see Principal and Surety (' c. 

ADOPTIOK. 
B Rights and Liabilities of Parent by Adoption. 

c C u s t o d ~  o f  Adopted Child 
1. Where a child has been legally adopted, its parent by adoption is  en- 

titled to a decree for its custody in habeas corpus proceedings as  
against its natural mother even though i t  is  found by the court 
that it  would be to the best interest of the child to award its 
custody to its natural mother. I n  re Osborne, 716. 

ALIRIOYT see Divorce E. 

ALTERATION O F  ISSTRUMEKTS see Bills and Sotes E a. 

ANIMALS. 
B Liability of Owner for Injuries Inflicted by Animals. 

a I n  General 
1. In order to recover for an injury inflicted by a domestic animal 

plaintiff must show that the animal was vicious or dangerous and 
that the owner had knowledge, actual or constructive, of the vicious 
propensity of the animal, and in this action to recover damages by an 
employee on a farm for injuries sustained when plaintiff was gorcd 
by a bull that he was instructed to take to pasture, defendant's 
motion a s  of nonsuit was properly granted, there being no evidence 
that the bull had ever previously attacked any person or had given 
signs of viciousness, or that  defendant had knowledge of any vicious 
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propenqity in the animal, and, held fwther ,  the bull's habitual 
I)ellon.ing and pawing of the eround IT hen taken to pasture was not 
c~ idence of vicious propensity, such actionq beinq ~lormal behavior 
in a bull. Banks v. .lInx~cell, 233. 

APPlChL A S D  ERROR. ( I n  criminal cases see C'riminal Lav- 1,; appeal bonds 
see Superscdeas.) 

A Nature and Grounds of Appellate Jurisdiction of Sup]-eme Court. 

1. The Supreme Court is coilfined to matters of law or legal inference 
npon appeal of a civil action. Art. IT', sec. 8. AIIisskellc!/ T. Ins. 
Co., 496. 

tl J t t d p ~ c ~ r t s  n ~ i d  0 1 ~ k ~ s  Appealtrblc. (Review of matters in  discretion 
of court see hereuncler J b.) 

1. l.'ormal judemcnt overrulina demurrer is apl?ealnble, and lower 
court may not proceed in tlie cause pending appeal. GrifJin v. Bank, 
q-" -do. 

2 .  S o  alq?eal lies from the refusal of the Superior Court to set aside a 
writ of rceordari granted in the cause. Stewart v. Craw??, 439. 

1: Prcscrvation in 1,ower Court of Grounds for Review. 
d Appeal 

1. TT'licre a judgment sustaining the demurrer for failure of the com- 
plaint to state a cause of action is not appealed from, the sufficiency 
of the complaint is  not presented for review upon appeal from a 
subsequent order striking out an amendment to the complaint filed 
uiiilcr leavc of the judgment sustaining the demurrer. S. v. Oi l  Co., 
1%. 

2. \\'here defendant appeals from an order overruling its demurrer to 
plaintiff's complaint, and tlie Supreme Court dismisses the appeal 
because the question of whether plaintiff could maintain the action 
has become moot, and tliereafter judgment is rendered in the trial 
court in plaintiff's favor, from ~ h i c h  judgment deft\ndant does not 
appeal, on plaintiff's appeal from that part of the judgment direct- 
ing that security filed by defendant in the cause to secure the pay- 
ment of any judgment plaintiff should recover should be returned to 
defendant receiver for application a s  a general asset, the ouly 
question presented on tlie appeal is tlie correctnecls of the order 
disposing of the security filed by clefendant, and :he question of 
plaintiff's right to maintain the action is not presei ted for review. 
JIcClecse v. Trust Co., 346. 

C Requisites and Proceedings for Appeal. 
tl Appeals ill Forma Pauperis 

1. An order allowing an appeal in forma pauperis may not be signed by 
tlie clerk more than ten days after the expiration of the term of 
court a t  which the judgment was rendered. Cole *;. Gaither, 473. 

U Effect of Appeal. 
a P o w o s  of and Proceedi~egs in Lower Court after Appeal 

1. An appeal lies as  a matter of right from judgment overruling a de- 
murrer unless the demurrer is regarded a s  frivolous or is treated 
as a motion to dismiss, and where after appeal from a formal 
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j u d s ~ u e u t  o ~ e r r u l i n g  a demurrer  tlie t r ia l  c'ourt proceeds to hear 
c~sc.el?tions to the  report  of tlie referee in the  cause mlcl enters 
jntlsliicnt affirmins the  report of the referee, mid nn nplwal is  taken 
to tlic second jntlgmcnt, the  Supreme Court. upon affirming tlie 
juclgmcnt ovel,rulilig t he  demurrer.  nil1 order the  judgment con- 
f i rn~ inp  the relwrt  of the  referee stsicken ou t  a n d  the  cause re- 
m:~ndetl for  fur ther  prc~ccwlitrg nccordil~g to law. C. R.. 655. Grinill 
r .  Baxk.  2.52. 

I: l<ecortl Proper.  
(1 Scccsxnr!l Pc11.t~ of 12ccor.d 

1. Tlie lde;~tlings, issues and  j u i l ~ n l e l ~ t  n1)l)ealtd f rom ;ire 1ieccss;lry 
l ~ r t s  of t he  record proper. and where they a r e  not conti~inecl in t he  
record t l ~ e  al?l)exl will I)e dismissed. Pa!llrc z.. Broccrr, 7SG. 

b Xnt t c r s  riot d l ~ p t i r ~ . i ~ c y  of Rccord Dcenzcd Correct 
1. \Vl~tsrc the  charge of the  court  bclo\v is  not in tlie record the clinrge 

is l~rc~siuiicvl to 11c. I\-itl~ont crror.  Hobbs 7.. K~I.~J!I ,  2 3 8 :  Jloorc v. 
l'o1cclI. 626. 

2 \Tlicre the  evitlenw is not in tlic record nut1 t l ~ r r e  is  nothing tlierein 
to show that  t he  cliarge of the court  was  crroneous, the  cliarge will 
be l)resunitxl correct. Jl idlund Co. ?:. Gltrss Co., iG3. 

c Il 'rc~~rsmissio~i arid E'ililfy of Rccord 

I .  I t  is  tlie tlnty of : ~ l ~ p c ~ l l a ~ i t  to see t ha t  the  rccord is  l)rol~c'rly made 111) 
:jnd tr:~l~smitttstl. I'cr!i~ic c. B r o ~ r i ,  785. 

!I ( 'o~i i~l~rs i rc ' i ic~ .~ ,~  crlid E'.flcc't of l<ecord 
I .  Thc, rcwlrtl 011 :l1qlc;il imports verity. Alcl~~itlyc 7.. L)i.c.orl. 4%):  111 r e  

$'o~.cc.lo.srr~~, ASS: .llitllui~d Co. z.. Glaes Co., 763. 

1, If fltfc1.s 1'1'cscir tcrl f o r  Rcr'iclc 017, Rc~coril 
1. 0 1 1  nl~ltcwl f rom :I ~ lonsn i t  el~terctl  on l~lnirltifYs r~iclenc*e prior to t he  

ilitroduvtion of evitlenve by defe l~dant .  tlie legal t~ft'ect of the  de- 
fc,nses set nl) in dt~felidant 's  :tns\vcr is  )lot lrrese~~tccl  for review. 
I l ~ ~ ~ ~ t l w c ~ ~ ~  ('0. 2.. IlIc~lpcrs~, 605. 

2. 0 1 1  irl>llc'nl f rom tlic sustailiiny of :I cleniurrer to  the  coni~1:lint de- 
f e ~ ~ s e s  set fort11 in t hc  answer  filed in the  cause :Ire not presented 
fo r  sevir\v. Iri 1-i, Bnul;, S4O. 

1.' Esvc~l)tions :tiid ,\ssiglimcnts of Error .  

c 0 1 i  . I ~ I I C I I ~  f r o m  ~5'11pcrio1. COIOV J ~ r d g ~ x f ~ i t  Erltcr~,d O I I  .4pprul f ~ ~ ) n  
('olllit~l Cf0i1l~t 

1. \Vlrere ; I I I  ;1l111c$;ll is  taken fro111 n geuerill county court  to  tlie 8n-  
lwrior ('olurt upon cr ror  assigned. but tlie only exception and assign- 
meut of error OII :111pt>al f rom the  Su1)erior Court  to the S u ~ r e m c  
( ' on r t  is to  tlif juilgme~lt  of the Sulberior Court, the Supreme Court  
ivill nfiirm tlic jutlgment of the Sulberior Court  when 1111 ( ,nor  np- 
l ~ ~ ; r r s  ill tlie jnilgment or the  rccortl 1)rollcr. I f c sac ,  c. I ~ r s .  Co.. 
226, 

J Kcvie\\-. 
(1 Of 11, jcr~cctirc I ' iwxedi~rys  

1. 011 :~l)pcnl in injunction 1)roceedings the  Sul>rcme Court has  tllc power 
to Iitltl ant1 reric\v f i i l i l i ~ ~ ~ s  of fact. T t c t c r  r .  llc'ctCr. 42S. 
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2. An exception to  findings of fac t  by the  court  in i~ i j i l~ ic t ion  1)roceetl- 

in,m will not he sustained where t hc  findinrs art3 s n p p n r t ~ d  by 
sufficient evidence. Flemmirrg v. Ashecillc. 765. 

b Of Discretion, o f  Court 
1. Motion for joinder of proper par ty  is  addressed t t ~  cliscwtion of 

court ,  and  n o  appeal will lie f rom court's d e t e r m i m t i o l ~  of motion. 
Jfari'i~rer v. Vixxel lc .  204 ; ITorne v. H O I W .  300, Si .  

2. I n  claim and  delivery, motion fo r  sale of property 'w~ id ing  tr ial  is  
addressed to discretion of court  f rom which no nlllwill will lit'. 
1l~i)islozc Co. v. CzctTer. 200. 

3. Court's order i n  suit  to  foreclose t h a t  bidder a t  sale slionld secure 
bid i s  i n  his discretion and  i s  not reviewable. K o o ~ r c .  I.. Fovt. 413. 

4. Tlic court  llas the  discretionary lmncr  to allow ail il j l~lication fo r  a 
bill of pnrticulars. C. S., 534, or to grant  a motion to require a 
1)lending to 1w matlc more definite aud certain.  C S.. ei3i ,  or  to 
s t r ike  out  in his discretion orders  l ) re~ious ly  mndc nncler t he  
s ta tu tes ,  and  no aplrrnl will lie front such disvrc.tio~l:~ry ortlrrs. 
Tcmple  T .  TeL Co.. 441. 

6. The fac t  t ha t  a defrnc?niit might 1i:lve l)rocwdetl ~ui t lc r  ('. S.. lIO0-!)01 
for  all esaminntion of the  advt.rse par ty  does not rc'nt1c.r the  grant -  
ing  of liis motitm to require plaintiff to make liis ~wnlrl i l int  more 
definite and  certain o r  file n bill of particulars ilrprovitlelit a s  a 
mat ter  of law, and tlie t r ia l  court 's  ncliou in str i l i i~ig out rncli order  
on the  ground t l ~ t  i t  was  impro~i t l twt lg  t~ntered  is  rcvic,\v;rl~le a ~ i t l  
will be held for  error.  Ibid.  

c O f  E'i~rdings o f  Fact 
1. Tlic findings of fac t  by the  rrfcrec,  su1,portrtl by coinl~ctc i~t  c~vi(lc~icc~ 

and approved by tlie t r ia l  court, arc. conclusive on :r[)penl \\.li(~ro iio 
er ror  of law i s  committed on the hearing. Corbctt 1,. I< .  R.. S5 ; 
31oflgitt v. Dacis,  566. 

2. 17'1icre there is  no evidence to  su lq~or t  the finding o f  the triill court  
tllnt tll? lwl,son ul)on wlioni service n n s  sc'rred W;IS a n  ilgent of 
clefendout corporntion a t  the  tinie of tlie service of' s ~ ~ n i l i i o i ~ ,  t h e  
rrfus:il of tlie corporation's motion to dismiss fo r  faillwe of s c ~ ~ . ~ i c c  
of sumu~ons ,  niterrt l  ul)on i t s  spcriill appenrnnce. will bc i,c'vc~i,scd. 
Sel lem c. R. I?., 140. 

3. IYliere n jury tr ial  is  n a i r e d  tlic findings of fac t  by kl~c tr ial  judge, 
supported 1)y evideiicr, art. coliclusirr oil i~plxwl.  Uistt~ibtcti~ry Co. v. 
Seazccll, 330. 

4. Tlie findings of fac t  by the  tr ial  judge ul1o11 a n  appeal f rom :ill order 
of the  clerk denying defendant 's  motioii to  set  aside a jnclgincnt 
under  C .  S., 600, a r e  not reviewable when supported by c.ompetent 
evidence. A-err 6. Ba~t l ; ,  410. 

d Pi.c~u))rpfioirs nild Bfcrderz o f  S k o z c i ~ ~ g  Error 
1. The burden is  on appellant to malre er ror  lrlainly apptlilr. :IS the prc- 

sumptioil is  against  liini. 1 1 2  1.c W i l l  of Kilder ,  431. 

'2. TTlirrc t h e  S u ~ ? r c u ~ e  Court  is  evenly divided in opinio~i,  onc Justice 
not sitting, the juilgmtmt of tlie lower court will be i~lt irmcd ~ i t l r c ~ l ~ t  
becoming a precedent. Aloizxo a. Clacerie, 832 ; Bank  c .  ~ l i a n c ~ .  834. 



1. Plaintiffs sought to  se t  aside a deed on the  grounds of f r aud  and  
~ u n l n c  ii~flucnce and mental  illrapavity of the  grnntor.  The :tllez:l- 
tions of f r aud  anit untlne influrncy, co~rs t ru ing the  c~~myblaint lillrr- 
:rlly a s  a n-hol~ .  15-cw I~asetl up011 t l ~ c  age  n ~ l d  :~llc,ccrl mcntnl in- 
cxpacity of t he  grantor.  The t r ia l  court  sustained :I demurrer  ns  
to frantl  and undue influenc3e cincl snlrrnittetl a n  issue as to  ~i icntnl  
rnpacity to  the  jury, whicli was  :tns\reretl in favor of tlcfcnd:rnts. 
IIc:d, thc, vcrtlirt dt~termirrctl the issue of frnutl :lnd undue iliflnencc~ 
as  set  np  in the p l r ad i~ l f .  and sus tn i~i ing  of tlie tlrn111r1,cr will not 
110 hcld for  error.  L i t t l c  1..  Litt lc .  1. 

2. I n  an action i ~ i r o l r i n g  the  residence of one of t he  parties an  esccp- 
tion to tlie i~ l t ro t luc t io~i  ill evidencc of a colitrnct bctn-eel1 the par ty  
:nntl :I tllil'tl lwrscnl. drcclril~ilig tlic par ty  a s  he i l~g  of a (.it;\- ill a~iotlrc~r 
s t : ~ t ~ .  is  ~ i o t  sl~stnincd. Uiscotcilt Cor11. 1'. Rodcclqj ,  16::. 

4. 111 tlris ttction for  t1:rmnges brought :leainst :a railrontl cvrnlmly for 
t l ~ c  ~ ~ c ~ g l i w n t  1;illi11i' of pl;~intiff"s i l i tcstntt~ a t  n l~ulrlic crossinq li!. 
r c ; c so~~  of ;I tlvfectivc automatic elertricnl sii.~i:rl, a n  c~xct~ption to 
the a t l m i s s i o ~ ~  of critlclice :IS to the  contliticm of a signal a t  mlotlrer 
sucli c*rossil~i. is  iiot sustaiiietl, i t  :11111~:nril1:: tha t  dtlfeutlant hat1 
l~ronglrt  out similar eriilt~nc*e upon cl'oss-es:rminatioll. l icl lo.  1 ' .  

R. I;.. 269. 

Z. E s c c ~ l ) t i o ~ ~ s  to t l l ~  t3sclusion of trst imony will not be c.onsid(~rct1 on 
a l?pc;~l  wllcrc. i t  is  iiot alq~:irent of record wha t  the anun-ers of the  
ivitlless no111il h a w  Iwrn if he hat1 b c ' r ~ ~  nllowcil to testify. I n  r e  
l17ill of TT7ildw, 431. 

7. '1'11~~ ~.efus;rl of a 11iotii111 t o  str ike out certain l~ortioiie of ;I ])ill of 
l);rrtic:nlnrs ns i l . r t ~ l c v x ~ ~ t  :111d i~nmnteri:rl. C. H.. 337. will be attirnictl 
\vlit~rc. i t  c~plrrnrs tlint clcfentlnnt was  not ~rrc'jutlicwl tlicrcl)y, thr, 
m;ttter Ir~lt l ine itsrlf to an  easier c l ~ ~ t c ~ r ~ ~ i i ~ i a t i r ~ i  l ~ y  c ~ ~ l ~ e c T  rnlilig.; 
I I I I  1111. ;~tlnii.;silrility of rviclrnw ofreretl in wpltort  of suc.11 nllei.;l- 
tiolle. As to \vl~etlier the  1,efns;11 of tho m11tir111 is nlq~t~nl:~lrle. ('. S.. 
.>::A, r/rctr'~'c ? I'rnr7~r',?o1a r .  G ~ o i s 7 ) o r o .  .?!I!). 

4. IVl~erc, tleft'nd:~nt denies n11 :~l lcgnt io~i  in p la in t i f ' s  complaint ant1 
avers m:ltters in c1nbor:ttion of such t11,ninl. the  rcbfus:~l of plairi- 
tiff's ~ n ~ ~ t i o n  to s t r ike  out sue11 f11rt11c.r avtXrment o ~ i  the erouncl 
t l ~ t  i t  \v:Is ]lot m;ltle ill good f:rith, I I I I ~  to  11rl:ly tr ial  1 1 -  contestillg 
the  (.as., the, clockc~t b r ~ i ~ i g  con;'rsted. \vill not Iw clietnrbetl on nppenl. 
,si~rce t l ~ o  c a w  \\auld re111ai11 on the  tlocliet ns a rontested cnse even 
if t l ~ c  motioii were granted,  and  i t  appearing tha t  no l larm resulted 
to  ] j l a i~~ t i f i  f ~ m u  the  r e f~ i sa l  of the  motion. As tlie mat ter  alleged 
ill el:~lmrxtiun of t l i ~  denin1 would be coml)etent in evitlcnce merely 
up011 tire allegation m~cl denial. ~ v l ~ c t h c r  tli? ru l i~ lg  affected a sub- 
st:~nti:ll r iyht :und was  :~ppc~;tl:lblr, q~rtr'rc,? T c m l c ] ~  c. Il'enslcy, 604. 
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9. Where one of the  issues between the  parties is  nns\wrt.d by consent, 
and  a s  to t h a t  issue there i s  no controversy bet\wen the  parties,  
error,  if any, in t he  t r ia l  of t he  issue, o r  er ror  in 'lie csclusion of 
e ~ i d e n c e  tending to  impeach t h e  testimony of one of the  witnesses 
in respect to such issue, \vould not be prejutlicinl ant1 noultl not 
enti t le appellants to  a new trial .  Trus t  Co. ?;. Fbci3. 051. 

10. Where  in  a n  action to  recover for  injuries sustaiuetl in fnll  on  s t e ~ s  
i n  lmilrling a nonsuit is correctly entered for  p l a i n t i b ' ~  failure t11 
establish defective constructioll o r  negligent mnin~>ll;incct of steps. 
the  exclusion of evidence tha t  o ther  guests in t l ~ c  I~uiltlin:. hat1 
fallen on t h e  steps becomes immaterial .  S a ? m  1.. ITotc>T. 7 5 s .  

g Questions Secessary  to Determination of C:ausc 

1. Esceptions to t he  admission of certain evidence in t11is case a r e  not 
considered on appeal ns the case must be tr ied on i t s  merits ,  t he  
judgment a s  of  nonsuit  entt~reti  in the t r ia l  court  bc i ig  reversed. 
IIozcard v. T c m s  Co.. 20. 

2. Where  testimony of transactions o r  comlnunic;rtion wi th  a ctecc~lent i s  
properly c~scludecl a s  irrelevant to the  issue, i t s  co ~1pctenc.y or in- 
competency under C. S.. 17% will not be tleterminetl on n l q m l .  
P o ~ t l l e t o n  ti. S p c ? m r ,  179. 

3. Where,  on nppenl, a n  order sus tn i l~ ing a defendant 's  tlemnrrcr to t he  
co~npla in t  i s  affirmed, such clefcnclnnt's appeal f rom nn ortler tlis- 
~n i s s ing  i t s  cross-action agains t  nnot l~cr  defendant 1~11om i t  ~ c c l r s  
to lloltl liable only in tllc e r en t  recovery i s  had  against  i t  \\.ill also 
be affirmed. Braut lcy  T.  Co7lic. 229. 

4. \There actions a r e  correctly nonsuitc~d, otller o s c e l ~ t i ~ ~ n a  of r cwrd  
need not be considered. Brrkcr z'. K. R., 329. 

ti. Wliere plaintiff's cnusc of action i s  barretl by the  s t  l tn te  of limita- 
tions se t  u p  by defendant,  otllcr clcfe~lses intcrlrosetl by tlcftwtlant 
need not  bc  considered. .LltI~'idgc 1. .  Di.x'o~!, 450. 

I< Dctern~inat ion  m i l  Disposition of Cause. 

f Petitions to Rchenr  

1. Where i t  does not appear  upon :I lx~titioii to relicnr t l  a t  tlic clucstion 
of' law therein presented n-as decidetl \vitliout tin: cuusitlcrntion 
or t l ~ t  the  Court orerlooltctl ;my mntt'rial fac t  o r  1)l.inc.iplc of 1:1\~; 
slid no addit ional author i ty  is prese~lted by l?ctitioners i n  their  
brief on  the  rehearing,  and there i s  no  er ror  of law in  the  decision, 
the petition will be dismissed. Jollcu 2.. Tel. Co., :LOP. 

g I.'orcc uud Effect of Decisions of t l ~ c  Sl rp lw~tc  CotciY 

1. The  force of a decision of the  Supreme Court  is  ilot nffec,trll b y  
1nl)sc of time. Corbctt 1'.  K .  I?. ,  8.7. 

1, Proceedings a f t e r  Remand. 

d S u b s c q u o ~ t  Appeals 

1. W l w e  a motion to str ike ou t  a ~ n r n c r n l ) h  i s  :111o\vyl ill par t  :1n(1 
the  correctness of the  ruling refusing the nlotioi  :IC to n l ~ o l r  
paragrnl~l l  is  determined hy npl~enl,  n subsequent appcnl preqeiitin:: 
tlic s ame  question Jvill be affirlnecl. I ' ~ w ~ b e r t o ~ ~  L'. C'reeilsbovo, 699. 
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D Award. 

d Ti??~e 1l.ithiil Tl-lticlt .Irc.nrd .llltst 7)c Xudc  
3 .  S. C'. ('otl(1. 4:2(ni heltl not to alqily in this case. :111tl 1lro~-i*i1111 t11:lt 

;rn.nrd must I,(. m : ~ d c  ill ( w . t : ~ i ~ l  t ime may Itc n-;livrtl. .tj~dt'('tr..X r .  
Jo rdan .  61s. 

ARREST AKl )  RAII, sec Hail 

ARSOX. 
C Prosecution :rnd P ~ m i s l m ~ c , ~ ~ t .  

c E c i d e w c  
1 .  111 this prosc>vution fo r  wilfully a1111 J I - Z I I I ~ O I ~ I ~  burning' :I 11a1.11 ill 

violation of C'. S.. 4242, the  evidence of the  felonious o r ig i~ l  of tllci 
fire and of tllc itlentity of t hc  dcfei~tlnnt a r  the  cnlprit i<  hcxltl 
sufficient to  Itc submittetl to thc  jury. thc, corplts dclic~ili I~e inc  
reasonably inferaltlc f rom the c4rcumstnni.c~. ant1 there hill!: ~ v i -  
tlc~nce tha t  n f r c h  I~ttot trncaI; foullil a t  tllc scentx of thtx (.l.irll(' \ v : I ~  
made 11s dt,frntl ;~nt 's  1111ot. ant1 tha t  defnlt lant f;riletl t o  :r~ls\vc>r 
charges of his I)rotllc,r. 111:rtl~ in thc  l)lwcnccb of offirer.;, lultltLr 
circxmstanccs c :~l l i r~x for  n rrltly. t l ~ t  t l e f en t l :~~~ t  hat1 comn~ittotl  tho 
crime. S. T .  TI-ilso~~. 376. 

.\TTOIISET A S D  CT,II<ST. ( A t t o ~ x c ~ y ' s  r ~ c g l ( ~ . t  11ot i11lputnl)lc t o  c.licllt s r ~ l  
.Tudrmcnts I< h 4.) 

R T l i ~  llel:itiol~. 
r. .lttr~ritc!/'s I l i y l~ t  to I17itl~drcl,c. f ro~ i l  C'rrsc 

I .  An ntto~.ncxy gencrnl1~- c1nl11oyetl to tlt~fentl :1r1 t ~ c t i c l ~ ~  c~ntcrs i11t11 : I I I  
cnt i rc~ contract  to  f ' o l l o ~ ~  the  yrroceetlinys to their  t l r tc rmi~~: l t i r~ l l .  
autl thong11 Ilr m:ry n i th t l raw f rom the  c a w  with the  l~c rmis s io~ l  
of thc~ court in Draper illst:~nces, his client is  entitlet1 to  such sl~c'vific~ 
rlotic.c%, either beforc or a f t e r  the  ~vitlltlrnwal, ai: \\-ill l)c'rmit 11in1 
to llrotrct his rights. (;0.~11~71 ,1.. IfiI/iu1~7. 297. 

2. K h i l c  no rule of univcrwl  nliplication 11:rs Ireell formnl :~t<~t l  :IS to 
the  facts slid conditions which woultl justify a n  attorney g01101~:llly 
( - m l ~ l ~ ~ y w l  in :I (.ase to w i t h t l r : ~ ~  fronl i t  ~vi t l l  ill(, lwrn~i-sion of t11c~ 
c ~ ~ n r t ,  i t  is generally hc~lil t ha t  the  clicxt's f ;~il l irc~ to 11:1y I W  St'CIIi't' 

the  pn?.ment of 11rol1er f w s  u l ~ o n  r t m o l ~ ; ~ l ) l ~ ~  tl(.m:~ntl \\.ill jnstif'y 
the :~ t to rney  i ~ r  requtvtinz porll l issio~~ of tI1(1 c ~ t ~ i r t  to ~ v i t l ~ ~ l r : ~ \ v .  
Ibid.  

AUTOJIORILI*CS. (JI11nic4lrxl 11:lrliin:: o r d i ~ ~ n ~ ~ c x ' s  sec I\In~lic. i l~:~l ( ' o r ] i o r : ~ t i ~ ~ ~ i ~  
f i  d ,  I n . )  

C Ol?eration and Law of t he  Rond. 
tc Riyllt Sitlc of Rotrd u~l t l  Lutr  ix  I'usai~lq ('rrrs 

1. Evidence tending t o  sho\v tha t  t l r f c n d a ~ ~ t  tlrove his t.:rr I I I I  f l ~ t ,  ricllt 
side of t he  rontl ant1 left sutficiwt room for  1111 ; ~ ] ~ l ~ r o ; r c ~ l ~ i ~ ~ e  to 
1x1~s  is  insuffic2icnt to 1:llic the  ~ l s e  to t 1 1 ~  jury in ;III  a c t i o ~ ~  IIJ- ; I  

,guest in tlefe11t1:lnt's car  for  nri i l ~ j n r y  s s u t a i ~ ~ e d  ill :I c ~ o l l i ~ i o ~ ~  of 
the  ?ars. base11 (111 d r f e ~ ~ t l n l ~ t ' s  :~llezrcl r~c.gligcl~c't~ ill f';riling to t11r11 

the  l i i g h \ ~ : ~ y  ;IIIII  (lrivcl 1111 tllc~ s11011l~lc~1~~ of 111~1 I Y I ~ ( ~ ,  tho III ' -  
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ft%dnnt liariiif t he  riglit to  nsaunw tha t  th(> clrirclr o € tlir npproucli- 
ing c a r  \ro111tl turn  to  his r ight n11t1 :iroiel the cwlli!:ion, and  there 
Iwilif 110 crit1elic.e tli:it tlic. s i t ua t io~ i  \v:is rnc.11 tliilt tlc~fr~itl;unt was  
i w g l i g n ~ t  i n  fniling to tlvirc. on the  sl~crnltlrrs of thr' ro:ld. ( ' o t ~ ! ~  I.. 
CYot~c!~. 205. 

t l  s topp i l~g .  Stortiirg awtl l ' ro '~ t i~r( l  

I .  'l'l~c. :ict of tlic clrirrr  ill : l t t ( w l ~ t i ~ i g  to turn  his e3:ir :11~1uncl a t  ~iigll t  
1111 n p o l ~ ~ l o ~ ~ s  Iligliw:~y :it ;I 1)l:icc~ \rliercl t l i t~r r  is  in i l i tersecti~lg 
l~igllw:~y i s  ~lc~gligcwcr. ant1 \r l ini  the  sole 11rtrsini:itc l xuse  of in jury  
to i L  l~nssc~iifer ill liis ca r  Ilt11.s the  lxsse~iger ' s  ri::llt to recover 
ag:~ins t  the  tlrivc,r of the5 othcr Tar i~ i ro l re t l  ill t he  c*ollision. Sc'lr- 
~ L ~ I I I  I. .  Couch PO., 26.  

c IJc/t.liit~g aitd I ' a ~ ~ l i i i ~ g  Liylrts 

1. Tlie l):~rliiug of :I t ruck 011 :i lml~liv l~icli\r:iy a t  night witliont l ights 
i n  ~ i o h i t i o n  of C. S.. 2021 ( 7 7 ) .  2621 (94 I ,  i<  ~ ~ e g l i g r n c e  pet. .sc, ill111 
\ r l ~ r r c  the  c~ritlciicr is  caonflic.til~g :IS tcr wlic.tlit'r sucli jiiiproper park- 
i ~ i g  1,rosirn:ltrly cnuscd p1:iiiitiff's injnric~s.  r(wulting f'roni a collisin~i 
l~txt\veei~ the truck niitl the  ca r  in \rliic~li I IV  wiru riding a s  n gutsst. 
the clncstion of p r o s i n ~ n t c ~  c.:1nstl is  for the  tl(~tc.rmination of the, 
jury upou a n  :rl~l)ropri:~t c issue. Bnt'ric'i- r .  'l'hoinm rrt~d H o  rc.n~,tl 

425, 

I O~~tiiirrc~.!l Cow i ~ t  Uvir'itry. . I t t f ' t ~ l i o ~ ~  to Iiofld. I 'cdcsti 'in~is 

1. Pl :~in t i f ' s  c~ritleiicc, cvliitr:~tlic.trd 11g ~lt~fc~ntl:iiit, t ha t  tllc clrivcr of 
t l ( l f r ~ ~ t l : ~ l ~ t ' s  1 ) ~ s  tlitl iiot sl : icktt~~ Iiis slrcwl Imt tlrorcl s t ra ight  into 
t h t ~  ( x r  in \rllicli ldaintiff  \ r : ~ s  riding iiltliol~gll lie snw the  car  a s  n 
11:lrli o l l j ( ~ t  ill tlitx ~vl:ltl :it ~ ~ i g l i t  1r11~1i tllrtv l~ulidrccl feet therefrom 
is llcltl to ~,:lirc, :ill  issue, for  tlic jnrg.  .\'r'~c.?t~ni~ r .  Clinch CO., 26. 

2 .  '1'1ic> r r i t l (w.c~ in this ciire tender1 to sliow tha t  l~li~il if iff ,  a child of 
tv11 yt>:~r?,  W:IS \ r : ~ I k i ~ i g  ~ r i t l i  :11iot110r d i ih l  011 tlicl ~ , l i o ~ ~ l d e ~ r s  of :I 

I~igIi\\.:ly. tlint :I short  c1ist:incc~ :l\vny sercr:ll wo i~ ic~ r~  : ~ n d  c l i i ldr t~~i  
\vcJ~'e> s t : ~ n d i l x  or \ r :~ lk i~ ig  011 tlic ~ l i o l ~ l d e r s  of the Iligliway. a1111 
t l~ : i t  t l ~ c  r~r :~t l  \r:ir str:tigllt :uitl the ~ i c w  unol~strnc~tc~cl, tha t  near tlicx 
111:1c~~ of tlic :~cc.itl(wt tl~c.rc. n.el,c, sc3.i-rsral I i ousc~  : I I I ( ~  :I filling s t n t i n ~ ~ .  
i111t1 tha t  cleft~ntli~iit \ \as ( l r i r i ~ i g  liis ca r  :lt i l  riitc of thirty-fivc or 
fo1,tg iniltv : I I ~  1io11r :1iit1 (lit1 I I O ~  1)low liis 1mr1i o r  girt, : i i~y  sig11n1 
of his : ip~)rer:~t~l~.  n11c1 tI181t l~ l :~ i~ i t i f f  I'iIiI ~ I I  f ront  of liiq ca r  a11(1 \r:tk 
str~lt ' l i  :1nt1 i~ i jurc t l  rlie~'olry, Ifclfl. n t lr ircr  is  r c v l ~ ~ i ~ w l  l)y statutct 
to slo\r  t1111rii :ill11 zir(i :I \ V : I ~ I I ~ I I ~  si!:11:11 111ro1i i ~ l q ~ ~ ~ o : ~ t ~ l i i ~ ~ g  lretltw 
tri:iiis oil t l ~ t ~  t r ;~rolo( l  p : ~ r t  of :I l i ig l~~r : iy ,  ( ' .  S.. : I I I I ~  tlic l t ~ ~ r  
~,t>t{uirc?< nlow tllait I I I . ~ I ~ I I : I ~ J .  (,:ire ill rcxgarel to (~Iiil(1re1 . :iii(l rcq11irw 
t1i:it ;I  c.:rl' sli:ill itot Irc tlrircm a t  :I srrrcd n l ~ i c l i  cwtlanfc~rs t he  lift' 
01. li1111) frf :ill!. ] I (TS( I I I .  ('. S., 2019. :111tl the rri t lcuct~ ?f clefc~iitlnut'r 
~wclicemw w:ls I I ~ O I I ( T I ~ ~  s n l m i t t e ~ l  to tlics jury,  . ~ [ / J ' ~ I T  'r. 3 ~ 0 1 ~ ~ 1 1 ,  
(i:Jt;. 

i ( ' o i~ f r~ ib~ t fo r )~  Sc3yTiycrtc~c3 n ~ i d  Lrtst C'Ttsai, C11ntcc.c 

1. '1'110 cvrntribl~tory 11ogli~(~1i(.c~ of n cliiltl in ruinling in f ~ , t r l ~ t  of ail :rnttl- 
mo l~ i l r  will iiot csscwse tlic driver of liability if, uiltler nll the cir-  
c z ~ ~ ~ n s t n ~ ~ c 3 c s ,  tllc t lr irer  slioultl 11:1rc lind his ca r  uiitlt~r sucli col~t ro l  
;rlitl r nmi i i~g  :it s11c~11 slwed ns to 11:Ire ellablet1 h im to h a r e  aroicletl 
thc, :lccielt,nt tiftc~r scvin,c the, cliiltl. or  a f tcr  lie could h a r e  secn tlit! 
c.l~iltl ill tlic o l ~ s t ~ r r ; i ~ i c ~ ~  of :i 11ro11c'r looliout. J I o o t ~  r.  l'o~ccll. 626. 



I S D E S .  003 



INDEX. 

AVTOJIOHILES C j-Co~rti~lttcd. 
nccitlent l ~ a r r i n g  a recovery amli~ls t  tlie railroad company for  tlie 
guest's death,  nncl rendering i t  unnrcessnry to decide ~vl ie ther  
defendant r a i l i w d  comp:uiy could be held liable for  negligent con- 
struction of t he  unclerpnss i n  view c~f i t s  :~pprovnl 1)p the Stntv 
Highway Commission. I3al;o. r. I?. R.. 320. 

? I ?  &'~tf/icic~iq/ of Ecidcvcc nud S o ~ t s ~ t i f  

1. ISvidence tencling to show tha t  the  r ea r  of 11laintib's v:lr had pilssetl 
tht: center of t he  intersection of two city streets \ v h w  i t  was  struck 
11s a c a r  t l l iren by defendant al)l~ro:~cli ing the  intersection from 
l~lnintiff 's  l r f t ,  t h a t  defendant drove his ca r  a t  n speed greatly in 
t,sccss of the  legal mnsimlun in a l~l r roacl~ing the  intersection nncl 
tlrore clown tlie middle of tlie street ,  and tlint tlle f ront  of de- 
frntlnnt 's  m r  struck thc  left  r ea r  wliec~l of plnintiff s car ,  resultiqg 
in sc.rions tlnmagc to p la in t i f t"~  c a r  aild in jury  t c ~  plaintiff, nut1 
tha t  1~1:lintiff was  d r iv i~ lg  slowly \\.lien IIP t ~ n t e r ~ d  the  intersection, 
is Ircld, sufficient to orer rn lc  t l t~f(w1nnt 's  motion a s  of nonsuit in 
11lnintifYs action fo r  :rcational)lc 1ic~g1igenc.c~. Ilob7)a Y. Kirb ]~ ,  23s. 

11 Clrlpnblc Scql igofcc  

1. 1,:ritltwcc tcliding to show tha t  tlrfcntlnnt tlrore his rn r  along a beach 
; ~ t  forty-five o r  fifty niilt>s 1111 hour,  tlint t l irre we1.e small  r iclgw 
i~nt l  soft 11lnces in the  si~ntl ,  ant1 tlint llircrs of \ \ r e (B l i~  were  burietl 
in thc~ s:~nd of wllirli c ~ ) ~ l ( l i t i o ~ i  the  driver llatl knon.letlge. and  tha t  
lw tlisrrgartlcd the  relwntctl l~ ro t e s t s  nlitl requrstr  of n guest ill 
t l l t~ cilr to sl:~clinl the slrtwl of tllr car ,  :111d tnn~t l t l  the  ca r  over :1n11 
ltilletl tllc g ~ i e ~ t  wlien I IP  : ~ t t i ~ m ] ) t c ~ l  117 s w ~ r r r  tli(l c a r  i~ round  a11 
oltl \\.rt '~li ncwrly I~uricvl in tllc snntl, is lic'ld snfRcit%t c r i i l r~ rc t~  
of \v:l~lton :111d rrc1;I~ss d r i r i ~ ~ g  to be sul~niittccl to tlie jury on thc. 
issur of cullinlrlr neglijicl~cc.. 117isr r. Hollf~rt.c'll. 2%. 

2.  111 this :~ct ion  to recorvr for  tllc wrongful tlc.nt11 of 1)1:1intiiYs ill- 
test:rtc \vlio \vns Itillrvl in 11 collision occurr i~ig  ill Tirginia wliilts 
i ~ l t r s t a t r  wan :I ,gncst in dcfcndmt ' s  cvnr, tlie Virginia In\v requiring 
:1 s l~owjng of c~~llralrlc nt~glii.cncc on thc pa r t  of tlef(>ntlilnt appl ic~l .  
The court instruc.tc4 tlic j111.y on tht, ilucsti~ln of illtestate's cow 
tributorp l i r g l i g ( ~ ~ ~ ( ~ ( ~  t11at (lt~f1~1111:111t n111st 11;1vo l i~~o\vingly  an11 
\v:~ntonlp ntltltd to the risks \vllicli might o ld in i~r i ly  have bt'cl~ 
r,slrvc+ctl nntlrr the c i~wlnis tn~lcos .  ill order for  l11aintifY to recover. 
:~nt l  tl(~fintxd "lino\ringly" :IS " i~ i t~~ i t i o~ i : l l l y . " '  I I r ld ,  llie cll:~rge t1ot.s 
)lot con t :~ i i~  rerersilrle t u o r  on t1rfcntl;nlt's csceyfions. 1 bid. 

I )  I . i :~l~il i ty of O \ rn (~ r  for  I n j ~ i r i e s  to Tliir11 I't~rsons by 1 ) r i r t~ r .  

b 1,'trc.t of . I  (l('rrc.!i 01- E ~ p l o ! ~ ? ~ o r  t 
1. 111 cnicJrgc~nc;\ in this case crnployc'c. Iir~ld ;lutlioriztvl t c ~  Iiirt, clrivt~r 

fo r  dcfcntl :~nt 's  truc,k. Bu).ricr 1.. 7'llo?nns n ~ ~ d  II~lrt.(o'd Co.. 4 5 .  

2. 1s:vitlencc t l ~ t  tlefentlant's son called dcf'entlnnt on lo IX tlistnnccx. rtx- 
c l u c ~ t c ~ l  her  to sent1 her  c ; ~ r  to :I ccrl-ain town so t l i :~ t  Ilc might 
r(,tnrn to  his home morc clnicakly. \vliicll he tlrsirrtl to tlo bccilusc~ 
of his wife's sudtlen illness, t ha t  the  son I n s  of ngcb a n d  tlint ; ~ t  
the. t ime was  not l i r i ~ i g  wit11 dcfe~ltlnllt, t ha t  the  sol1 occasion:~lly 
used the ca r  a s  a m t w l ~ r r  of the fnmily. nnd tha t  in Iwlmnse to 
tlitl call dcfentlnnt scl~it her  c.li;~uft'rur with the ca r  to the lrlaccs 
tlwignntetl :rut1 t l i :~ t  on the  j~nmle j -  tlie clinuffeur 11i1tl :ln accident 
r ( ~ s u l t i ~ l g  ill in jury  to l~ l ;~ in t i f fs ,  is 11cTd sufficient to I)(> sn l~mit ted  to 
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t he  jury on tlip i s s w  of n-11c~tlic.r tllc chaufft~nr \v:Is (1t~fOlltl;lllt's 
agent a t  the time, the cvitlence Iwilig sliffic7ielit to s111)~ol~t :in in- 
fc~rcnct~  to  t ha t  efftvt. and  the  inf'crcnccs to lie t1r;iwn from the  
cvitlence being for  the  tlt~tt~rniin:itinn of tlic jnrj-. l) ic.kr, tw~t I . .  

R c ~ ? ~ o l d s ,  770. 

c Fn?nil]/ Cnr Docfr i?~c  
1. I n  determining xvl~ether :I driver of all automobile i.: a n~cmlwr  of' tlw 

family of the  owner of the  c a r  witliin the meaning of the "f;iinily 
cxr  doctrine" t he  rule for  detcrniininr: the  family rt~latioiisllil) ill 
actions to rccnrcr fo r  servit7es rc~nilerctl a tlecctlcnt may Iw :~l~ldic~tl  : 
tliost~ lix-ing in the sameh I~c~nselioltl sn1)ject to t h e  gcncr:rl I I ~ : ~ I I : I L ' ~ ' -  

n ~ e n t  and control of tlic heat1 thereof, ant1 d(~pe11tlc11t ou %nc,li 
sulwrvising ant1 managing l icn~l.  :mtl 11111t11:rl zr:itniton.: -cxrvic.t..: 
with no intention on one 11:1nd of ~ a y i i i g  for  .such servicw :rntl no 
espcctation 011 t he  other hanil of rerciring compcnsntioll. .lIc(;c,r 1.. 
Ct~zzcforc7, 318. 

2,  PlaintiWs intestate was  liille(1 nli i le r i t l i~ ig  a s  a x u w t  ill ;I t,:ir t l~,ivt~ii  
hy one of defendants ant1 owned 11y the  other defcntlnl~t,  tlle er;rlitl- 
fa ther  of the  clrivcr. There wns evitltwcc. t h a t  tlic driver of tllc, 
c a r  had lirtvl wi th  his grandfa ther  for  two y m r s  nntl ~ o r k r v l  iil 
liis grantlfatlier's store untlcr a n  agrec~mclit tlint t he  ~ ~ r : ~ n t I f a t l ~ ~ r  
w n  t o  fnrnish  h im bonrtl ant1 lotlginq ant1 one tlollnr a (1:1y. t l i :~ t  
t he  grnntlson had his own ca r  :111tl used his gr;~litlf;ltlier's f;rmily 
c a r  for  h is  o ~ v n  l~ l easu re  only on th is  occasion. and tht>l'e \\.:IS 

ericlencc I I ~  l~laintiff  tha t  the grandson liretl with his ;.r:rl~tlfntl~c~l. 
a s  a member of tllc family. HcTd, the  cridenc,c ns to v l ~ ~ t l ~ e r  the  
grandson \\-as n membcr of t he  grandfnthc~r 's  fniuily \\.itllin rht. 
purview of the "family c a r  doctrine" was  conflictine, ant1 tlic issnt,. 
on the  cluestion of thc grandfatl ier 's  liability, shonltl have hcc~tl 
su l~mit tcd  to  the  jnry ulitlcr corrcct instrnctions f rom llle cori1.t. 
I b i d .  

3. Evidence t h a t  :l fa ther  a l loned his so11 untler sixtec.11 ) C Y L I Y  of :izp to 
drive his trncli, t ha t  thc  fa ther  1i:1d bccii toltl t ha t  thc ioll \\-;IS ;I 
reckless driver. mid tliat t 1 1 ~  son ~vh i l c  t lr ivii~g tlie truck to :l c,crt;~ili 
d e s t i ~ ~ a t i o n  a s  instructed by his father,  t lrore cnrclt~saly ;tntl rt~clc- 
lessly, resulting in  a n  actritlent and  in jury  to a gratuitous i'nc'ct 
r iding in  the  truck, is held ~ r o ~ e r l y  submitted to t he  jury in tllc 
guest 's  :letion against  tlie f:ithrr to rccortkr for  the t l :~maec~s  sns- 
tained. Ficlds z.. Broml ,  543. 

1.: Liability of Owner for  In ju ry  to Driver. 

b Defecticc Cotlditio~l of Car and  U ~ c t y  of 111slit~ctiot1 
1. Where  a husbnncl owns a n  antomoliilc fo r  f'amily usc :1ii(l tile \ v i f ~  

snstailis n personal in jury  while? t lr ivi~lg ulron a liigl~wny, :~n t l  brillg.: 
action against  her  liusbnnd fo r  damnqes. nlle;.ing liis f:iil~irc\ to  ill- 
spect tlie ca r  and  not l i r e~~ i i i x  i t  in a s t ~ f c  nut1 suit:rl)lt~ con t l i t i o~~  
a s  the  cause of t he  in jury  sllc. has  sustainetl, :I tl(xmurl.er to tllcx 
complaint is  ~ r o p e r l y  sustainrt l  in the  absciic~e of allei.:ition tli:~t 
t he  hushand I m ~ w  of the  defective t~onclition nnd failetl to ~\-:rr11 
his wife, their  relation in this reslwct being nn:~logc~us to tliat 
of princilml and  agelit or master  and  servant,  the la t te r  l~:~vi~i; .  
t he  same opportunity of discoverinr: the defect bcf'ore using the 
car. L ~ o l b  c. Lyotl, 326. 
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1 Iylicre defendant nnrl thc  sureties on his :lpI)C:II'RIlCP bond npprnr in 
n n \ v e r  to n aci1.c ftrcins nnd show tha t  defendant's failure to  all- 
]war a t  :I prior t c ~ m  of cGourt in accordnnce nit11 the  terms of tlw 
Iwntl was  tluc to the  fnct t ha t  defenAant had beel turned over to  
the  Federal  Court by n 111ior bondsman m ~ d  thnt defendant wns 
tlicn ten-in< n wntencc iniposed by thnt  court ,  i t  is  e r ror  for  the  
cwurt to c ~ ~ t c v  : ~ l ~ s o l u t c ~  jutlrment on the  bond. C. F.. 701, the  cases 
ngninqt tlef'endnnt nc \\cll :IS the  llcnring on the  ut,ilc fncins bein2 
snhjcct to continunnce. S v. TT7elborn, 601. 

D B S K S  .%XI) B A S K I S G .  
C Function a n d  Dealings. (IVliethcr hank is  purchaser o r  collrcting agent 

of d ra f t  see Rills nnd So te s  B  c ;  r ights and liabilities of hanks in  
collection of cl~eclts see Gills and  So te s  D.) 

c. Dcposits 
1. Deposit by hnsbnntl in name of liusband and wife is  property of 

hushand with aucLnc,y to wife to d raw thereqn. . \7n~~ir ic  1.. P o l l r r ~ ~ l .  
362. 

II 1nsolvenc.y nntl Rec r i r r r s l~ ip .  
(1 S t a t ~ t f o q j  Lin1)ilit)j 011 Stocli 

1. d s ta tu tory  stock assessment levit~d against  a stock!lolder in nu in- 
s o l ~ . t ~ t  bank who lins bcrn xdjudicnted a lunatic prior to the  assess- 
ment,  S. C. Code, 218(c)  (131, such assessment having been made. 
\vitllout service 011 his committee or guardian  o r  r.lwn a gunrdinn 
trd litt'm :rppointed by the  court ,  is  yoid, aud  may be attacked 
ulwn his  subsequent death,  by his aclininistrator by  appeal to the  
Supcrior Court  from sucll assessment. Hood v. Ho,'diilg, 431. 

2. Plirintiff purchased tlie claims of depositors in n closed bank mid 
trndel'ed them to the  liquidatiirg ngtwt in payment of his stock 
assessment levied against  h im upon his stock in the  bank. The 
l iquidating agent declined to  so apply t h e  claims a n d  plaintiff 
brought suit .  Hcld,  claims of depositors cannot be offset against  
tlic s ta tu tory  liability on  stock, onlg divitlends on such claims being 
so :llqrlic3ablc, nntl cahal)ter 341, Public L a ~ v s  of 1033, has  no applica- 
tioil. and  eve11 if the  s tn tu tc  were  nyl~licable t h e  result  would not 
be  ilffected, t he  s ta tu te  being void. S. C. Code of 1!)31, sec. 1 9 ( n ) .  
I ' r i tc l~ard  c. Hood, 790. 

d, Collccfion of Ucbts, Off-sets a n d  Coui~te~~cla i?) ta  
1. A partnerslril> deposit may  not be  se t  off against  a debt clue the bank 

by one of the  pnrtners upon demand of both par tners  made a f t e r  
the  insolwncg of t he  bank, t he  clemand being in  effect a n  assign- 
n i ~ n t  of the  tlel~osit a f t e r  insolrcncy, entitliiig t he  lssignee only to 
; I  11ro r a t a  clistribution in  the  bank's assets. I I L  r e  L?allk, 333. 

2. Tlw filct t ha t  the  cashier of a bank i s  given license to charge a debt 
t l w  the  bank by iL in t~mber  of a partnership to t he  partnershil) 
iicwuiit a t  m)- time does not affect the rule t ha t  s f ter  insolvency 
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of t he  Ijank t h e  l j a r t n r r s l ~ i l ~  account ma?- 11ot I N ,  l~scvl ;I,< ; I I I  of l-wt 
n g a i ~ ~ s t  one partiler's debt to t l ~ c  bnnli. thc, lic'o~lse I I O ~  11:1vi11c I M Y ' I I  
exercised while the  cashi t~r  hat1 m ~ t h o r i l y  to  :~i.t. /hid. 

:;. Claim for  deposit m a r  not 11e off-set :~g;rinst s t ; l tu to~ 'y  li;rl~ility 1111 

stock in i ~ ~ s o l r c n t  hank. I'~'itcl~ccl-tl 1 ' .  Hootl. 790. 

4. *\ct : ~ l l o \ \ . i ~ ~ g  clepositors in certain closc~tl l ~ n i ~ l i s  ill (.vrt:~in ~ I ~ I ' : I '  to 
sc)ll tllc~ir c.1;lim.f f o r  dctl~osits to cc,r::~iu c~lassc~s of t1t~l)tors (IS the 
haillis nffcc.te(1. and ~ ) r o r i t l i l l ~  t11:lt the  l)urc~llasctl's lllifht o f f - s ~ t  
t]]? 11l1rch:xstyl claims a c : ~ i ~ ~ s t  (1~11ts (111~ thp l1:1111< 1lcl11 1 1 1 1 ~ ~ 1 1 1 1 ~ 1 ~ ~ 1 l -  

tional. Edyc,i.tojr 1 . .  I lood .  Sl(i : 1 1 1  I Y  ?"r'rist ('0.. SL'L'. 

c Clainzs. I'rioritic's uitd Dist~il~rctiori  

I .  Erit1rnc.c~ ill this r a s c  i s  I~r~l t l  suflit.ic,~lt to sn1,lwl.t t 1 1 ~  fiu11i11~'s of f:l(.l 
111- the  r ~ f e r w  t1i:lt e l ~ f c ~ n ~ l ; ~ r l t  b;tlil;. ill t1(>:11i11~! ~vi t l l  itqt~lf. l11111~lll 
certain co l l a t e~ . ;~ l  for 11lai11tifP's t rus t  c~stntf nt  ;I ~lricc' in ~ ' S I Y ' W  

of i ts  m n ~ k c t  r a lue ,  and  chnrwt l  and received c~~r t i l i l l  ll~llil\\.flll 
coinmissions ill t r n~ l snc t i c~ l~s  wit11 the  csttrte. ant1 tllll': :illY~llt'lllt'~I 
the  cash in i t s  r au l t s ,  i111c1 ju1lg111~~1lt a f l i r ~ n i n ~ !  ~ I I C '  ~ . (> f (~ r (v~ ' -  J ~ I I ~ ~ I I L ' s  
:1i1(1 (Iecl:~ring 111ni11tiKs c~ntitlt~el to  ;l l ) r ( ~ f c ~ r ( ~ ~ ~ c e  ill t11(1 I I ; I I I~< 'S  ;~sF(, t< 
upon i t s  Inter insolwncy is 11l)hcle1. L~r~ccl-fr~c.c..s 1.. I I o ~ t l .  l ! N t .  

2. Plnintiff e ~ ~ t c r c i l  suit  by l)nljlic.:~tion a g a i ~ ~ s t  her  n o u ~ x ~ s i t l ( ~ ~ ~ t  I I I I ~ I I ~ I I I , ~  
for reasonahlc sn l~s i s t c~ l~c~c~  ;IIII! c~11ins1~1 f c ~ . ;  ant1 ;~tt :~c,l~cvl n10111~y 
I~t,lon~.in:: to her  hushand on dcl~osit  in t lcf(~ndant I I ; L I I ~ ~  i l l  the, ilnnl!x 
of the cx i~cu t r i s  of t he  cstnte of fhr.  linsbnntl's f :r t l~or.  WII,  11a11l; 
;lilt1 t 1 1 ~  ~xec l l t r i x  \\-ew I ~ I ; I I ~ C  p : ~ r t i w  to tllv nc'tiol~. .J1111enl1~11t \\.;I-: 

t .~~tc,red ill t h r  wife's fnvor :lnd ortlcri~ir: the, I1ni11; to 1111ltl tlic, el(.- 
lrosit and  pay i t  out f rom time to  t ime ns ortlrretl by tlil* c ~ ~ l i ~ t  for 
the  s u l ~ s i s t ~ ~ ~ ~ c  of the  n-ifc :1nd 11er minor c h i l d r n ~ .  Thc. 11;1nlc latc.1. 
bccamc insolvent. Held. the jutl,q~nc'nt (,hallget1 t h r ~  t ic , l~~~si t  f rom ; I  

general delwsit to  :i ilcllosir for  :I spttcific p11r11:1sc3. 11~1titli11< t11r \\-if(> 
to n preferred claim aqa i~ i s t  the  I ~ m l i ' s  :Issets, the  111,posit I)c,i~l:: I I O  

longer snl)jecr to  c l lc~l i  11$ tllc e s r T ~ ~ t r i s  a f t r r  tht, r(~n(1iti111l of 1 1 1 ( ~  

j n d g m e ~ ~ t .  Znchrcr!/ 2. .  Iiood. 394. 

3. h d e ~ o s i t o r  in :I ballli agrcwl to I<eelr tllc tl(.l~osit intact so IOIIL: ; i i  tlict 
bi111li lotu~ecl a like sum to  a tliirtl r ) t>rso~~.  the  Imnk 11:lvilig tho 1if11t 
lo call the  loan to  tho lliirtl person if the tlc[losit ~vtis  \ \ . i t l i t lra\r .~~. 
: I I I ~  the  dr l~os i tor  I i i t v i~~g  tllr right to \I-ithtlr;~n- tht. t lcj lo~it  if tIlcs 
bank should call the  loan : Hcltl. u11on the i i ~ s o l r r ~ ~ c ~ y  of tl1c1 1>:1111;. 
tllr cl(.l)rlsitor \rns cxntitlrcl to :x ] ) rcfer rc~l  claim uutlcr thc, nnt1111rity 
of Plreck r.  Hood. C'oil~i'.. 204 S. ('.. 2:Z. Lnrrrci~ce r.  Ifc~orl. 2tiS. 
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theory, and  the allegations of tlie conil)laint tha t  t he  cl:~im con- 
st i tntcd n 1)refercnce ma>- be dinrcgarded 011 dcmurrer  a s  a c o ~ i -  
clueion of law.  Tcn Co. v. Hood. 31-1. 

.7. \Vllere a \vill appoints a bank which i s  not autliorizrtl to do a t ru s t  
business, a s  "agent" to  collect notes due the est: tc. t ake  c ly rge  
of all personalty and pay tlie interest  tliercfrom :o the  tcstator 's  
\\.if? t lur i~ig  hcr  l ife and  a t  lier dent11 to d i ~ i t l e  t l i ~  f'unds equally 
amc~np  the tost;ltor's rllildren, ant1 the  I)anli takes  cliargc of tht, 
liersonnlty nnd rommi~i:les t he  t ru s t  fuiitls witli it.; general funds. 
but issues to itself certificates of deposit for the  trulst funds,  less i t s  
c~onimissions. :111tl 1111ys interest  to the testator 's  \\.if<.. without objec- 
tion, until i t s  recciversl~il) :  H c l d ,  tlie t ru s t  funds a r c  not a special 
tlrposit entitling tlie trst:ttor's children to a l~rcfercnce  in  t he  bank's 
a s s r t s  in the  liantls of the  stntutory receiver. Ui~tlcr.rcood 9. Hood, 
300. 

G .  A tlepositor tlrew his d r a f t  011 his local bank against  his general 
t1cl)osit therein, and the payee of tlie t lraft  immct1i:itely forn:lrded 
i t  to  the  i1r;inec~ bank, which held i t  for  s e v t w l  rlirgs, and  upon 
i t s  la tcr  insolvency, mailed tllr d r a f t  back to thi. llayce with :I 

notatit111 of i t s  insolvency. T h e  drawer  paid the  (Ira ivee tlie amount  
of tlie t lraft  a n d  filed n elnim fo r  preference witli tlie s ta tu tory  
rccoiver of the drawee Imlik. Hcltl, the  deposit \v:1:; iiot imprrssctl 
with a t rus t .  nor was  the clainl cntitled to n st:ttniory preference. 
('. S., 21S(c)  (14),  and if the  drawee bank's failure to  re turn  tlic 
d r a f t  \vitliin twenty-four hours a f t e r  i t s  receipt by lnail implieil 
:In ncceptnnce, C, S., 3118. 3119, sucli acceptance docs not ipso facfo 
crea te  a l~refcrence.  L a m b  ?.. IIood, 400. 

7. h tlepositor drew a check in t he  bank's favor  for  n 11:lrt of his tltl- 
posit a n d  instructed a n  officer of tlie bank to buy Liberty Bolltls 
wit11 the  l)roceeds. Several  clays later the  bank s?n t  a cashier 's  
~ l i c ~ l i  for  tlic amount  wit11 a n  order  for  tlie bonds tc a broker. Thc  
1)nnIi closed i t s  doors because of insolvency on  the  day the brokcr 
received the cashier's check, a n d  the  broker returned t h e  cliecli 
wliich was  credited to t he  depositor's account by tlie liquidating 
agelit. Held,  the  depositor was  uot entitled to a 1)ref'erence for  tlie 
amount  of his ~ h e c l i  to the  bf~nl i .  Dzcpree c. I-larrelI, 506. 

S. Tlie fac t  t h a t  a n  :~:eiit not if it^ a bank t h a t  n d e l m i t  made therc\ii~ 
by 11ini w i ~ s  n~acl r  with nioncys belonging to his p r i r c i l~a l s  in order 
to prcvcnt the bank's riglit to equitable set-oft' of tlic: funds  against  
tlitl : ~ m o ~ u i t  clue t h e  baiili by the  agent does not enti t le tlic prin- 
cipals to n preference in  tlie banli's assets upon i t s  1, l ter  insolvency 
cnl tlie ground of the i r  beneficial o r  equitable ow.lership of t he  
funds,  t l l t w  being no zigreelnent t h a t  the  delmcits should be 
segregated f rom yencrnl f~uicls of the  bank. Slate, u. Trust  Co.. 575.  

!). An agelit notifyill: a bank tha t  deposits made by hiui therein were 
mntle \\.ill1 l l i o i i e~s  beloilgiiiy to  h is  principals is  not  entitled to a 
l)reftxl,cnce in bntili's assets upon i t s  Inter insolvency. Ibid.  

10. Jndgment  t h a t  plaintiff was  entitled to preferred claim in assets of 
insolvent bank affirmed up011 author i ty  of Flack c. Hood, Conzt.., 
204 N. C., 337. Cocke v. Hood, 832. 
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I ('rimiii:~l I<c~sponsil)ility of Officers. 

f J/al;i~!q C~irla~cfttl Lonus 
1. Eridcuce tha t  t he  prcsicleiit mid cashier of a hank made loans to ouc 

of i t s  tlircctors or to cor~ioratious in ~ v h i c h  he was  l~ecuuiari ly 
i ~ ~ t c r e s t c d ,  and t lmt each of the  pnrties Imew of t he  loans aud the  
rcnc~wals thereof a u d  tha t  such loam were in escess of the  legal 
limit to which the  bank could loan to  one person, direct  o r  indirect. 
the  loans being greatly in excess of twenty per ceut of the  c a ~ ~ i t a l  
stock nud lwrmnnent surplus of the  bank, X. C .  Code, 220(b ) ,  ( d ) ,  
: i ~ t l  tlint tlic 111ans were made \\.it11 in tent  to cheat,  iiijure or de- 
f r a u d  tlie I~a~il;, i.s Iteld sufficiei~t to  be submitted to the  jury a s  
to c.nc.11 defendai~t ' s  guil t  of criminal conspiracy to make loails iu 
vio1:ltioli of the  s ta tu te ,  l)unishable upon courictioii by imprison- 
nic.lit iu t he  State 's  lirisou, t he  fac t  t h a t  the  loans were made by 
the  l ~ a r t i c s  under the  conditions being a circumstance f rom n-11icl1 
tliv jury could infer a n  agreement to make the  l o a m  wit11 criminal 
i n t c i~ t .  A.  I.. Ua r idso~r ,  736. 

rr  C'u i~s ide i~~ t f io~~  
1. IVl~ere  a \yiclo\v executes notes to a bank and  receives from the  bank 

iiotes c s e c u t ~ d  by 11c.r husband before his death,  the  bnulr m a r l r i ~ ~ g  
the  linsband's notes 1)aid mid delirering them to  the widow, the 
\vitlo\v i n a s  not mainta in  t h a t  she was  not  liable on the uotes ese- 
cuted by her because they were not sup11ortcil by considerntioa, 
the surreucler aud  cn~icel la t io i~  of the notes executed by the deceasetl 
l ~ u s b n ~ i d  aud the  release of his estate from liability being sufficient 
c.c~mitleratio~i f o r  the  widox 's  notes. B C I I I ~  a. Harvirlyfo)~, 214. 

2 I t  is  lxrsuuied,  pr ima facie. t h a t  liegotiable notes a r c  issued by the 
mnlirr for  a valuable consideration, C. P., 3004, with the burden 011 

t he  maker  to s1101r failure of consideratiou \\.hen relied on by him. 
I bid. 

1. 'l'l~e lrurcliaser of n d r a f t  i s  oue who acquires u r~co~~c l i t i o i~a l  t i t le 
thereto. \vith no agreement,  expressed o r  impliecl, to charge the 
d ra f t  I~acl; if i t  is  not paid,  nud the  right to charge the d ra f t  back 
may be inferred from the course of dealiug betweell the parties.  
1)o1fo11 c. ,llilli)ry Co., 57. 

2 .  IVl~rhre the evidence i s  conflicting a s  to \vlletl~er n par ty  is  a 1)ur- 
clioscr of a d ra f t  or a n  agent fo r  i t s  collection the  question is  one 
for  tlie jury, hut \\-here t he  evidci~ce is  susceptible of ouly one ill- 
terpretation i t  is  a question of law for  the  court, but where t he  
facts relating to the  lrarty's acquisition of t h e  11aper a r e  not i n  
dispute, his testimony t h a t  h e  was  a purc l~ase r  is incompetent a s  
iurnding tlie province of the  jury nud as being of a mere conc lus io~~  
of t he  witness. Ib id .  

::. IVlirre the  uncontradicted e\iclenee is  to t he  effect tlint a customer 
of a bank daily sent t he  bank draf ts  colltaining a uotation t h a t  
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they were not to be coiisitlerecl a s  a dcymsit but \vere to be aceo~intetl 
for upon collection to thr  custolner, the d ra~ver ,  that  th? 11:lnl; 
credited the drawer's account tliere\vith and :lllon etl him to chcc.1~ 
thereon immediately, but customnrily cl~nrgeil tlic drafts I~;lc.lc to 
tlie drawer's account if they were iiot paitl : A( ltl, tllc, cvitlvi1c.c~ 
cliscloses a s  a matter of l ; ~ w  that  the hank w:ls i ~ n  ; r q c ~ ~ t  f ( r  tlic 
collection of the drafts and not a pnrcl~necr tlierc~of. ant1 whew 
tlie proceeds of some of tlie draf ts  have been nttachctl by a rrcditor 
of the drawer, the bank may riot successfully intervene and clailu 
title thereto. Ibid. 

C Rights and Liabilities of Parties. (Right to lxesei~tmenl.  i~otic*c%, c3tc.. S(Y' 

hereunder B'; discliirrge by payment see liereundcr (;.) 

l~ -4s Betzceen Original Parties 
1. I n  an  action by the payee of a negotiable note under s(u1. alq)c:lri~lg 

uyon its f'ace to have been signed by several makers. i t  mny be 
s1ion.n upon the trial by par01 eridcncc that \\-it11 tlie lil10\\.1('11g~ 
of tlic payec before his acceptance ouly one of tht'111 signed :IS th(h 
origiiial obligor, and that  the others signed as  si~rctic~s o111y. 011- 

titling tlie sureties to their release upon tlieir defense. of the st:~tutcl 
of limitations. C. S., 411(1).  4'1li.r .c. 7'1~11, 417. 

c Eudorsers aud Sureties 
1. Dcfenclant, an  administri~tor,  endorsed a note in the 11t1111e of the 

estate, thereunder writing his name as administrat3r. I n  ail :~cbtion 
on the note by the payee judgment was reiic1e:ml against the 
li~aliers, which judgnlcnt was not paid, ant1 the payee sought to  
recover on the endorsement. The payee did not allege that the 
intestate was indebted to him a t  the time of his &nth or that his 
estate received any consideration for the note, Dt'fendnnt alleged 
that  he signed tlie note as  :In accommodation to t h ?  maltcrs : iIcld, 
plaintiff was not entitled to judgnlent on the pleadings agaiiiut the 
administrator in his representative c a ~ ~ a c i t y .  Bnl/lin 2.. 1-aiicc,. 1U3. 

2. Where an administrator signs a note in the name of the cstatc nncl 
tlicreundcr writes his nilme as  administrator, and a1 t l ~ c  time of the 
eseeutioli of tlie note tlie parties agree that  he should not 11~-r- 
sonally liable thereon, the llayee may not hold the ;tdmini.trt~tor 
personally liable thereon, (1. S., 3001, and where 11 an  action oil 
the note the administrator alleges such agreement the 11l;lintiff 
payee is not entitled to judgment oil tlie l~leadi~igr  i~g i~ ins t  liim 
personally. Ibid. 

3. A surety on a negotiable note is absolutely required to pay smlc  ;111tl 
is a party prin~arily liable under the terms of the n~yoti;rl)lc instru- 
111ents law. C. S., 2077. Dry v. ZZc~nolds, 571. 

c Bonn Fide Purchasers ant1 Ho7ders ill Due Course 
1. Traiisferec of note after maturity held not a holdc:: in clnc~ colusct 

altllougli transfer \\.as made to liim in coilsideratim of his It~alling 
money with which to pay the note held by a company in wllicll he 
was interested, he and his coinl~tl~iy being separate 21ltitics :111d tile 
transactior~ amounting to a iiovatioil. HoTlaird c. U ~ l i i l .  202. 

2. The boria fide purchaser of an  unregistered municipal l~ond, nc>gotiable 
by delivery, the purchase being made for value, witliout notic(,, :rlitl 
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1)efol.e rn:~turity from a reputable dealer also without notice, obtains 
good title thereto although the  bond had been stolen f rom tlie former 
on-ncr. Stric7;er r. Ilrincombe COunt!j, 536. 

?. Holder in duc course may recover principal of note although payee 
\vitl~lieltl pa r t  thereof to  avoid usury law. Bank  r. Joncs,  6%. 

1) (.'llecks :~n(! Draf ts .  

cr A l c c c p t a ~ ~ c c ~  and Lircbilitlj of Dratr'ee Brrn7i 
1. The paycr of :r cl~ecli may not hold the  ilra\ree hank liable thereon 

unti l  the  drawee banli ha s  accepted the  check. C. S.. 3171. i l l thoucl~ 
tli(1 drawee 1):llili ha s  accepted the payer's note to corer  orerdraf ts  
untlvr :In agreement to pay all checks i l r ann  dur ing the tobacco 
season. Bralltlcg r. CoTlic, 2 9 .  

c Xigkfs and Dzitics of Pa!/cc 

1. IY11ere a jnrg  t r ia l  is  n-niretl and  the t r ia l  cour t  finds t ha t  the pagee 
was  given a cllecli in ])ayment of goods purchased by tlle dra \ rer .  
t lmt the checli \ r a s  delivered to the  payee a t  seven o'clock, p.m., 21 
1)ocwnlwr. a11d tha t  if tlle c l~eck  had Iwen deposited in tlie lmj-ee's 
1~1111i in another ton-n the n e s t  morning i t  would not h a r e  clearetl 
t l ~ c  drawee bank before i t  pcrlnnriently closed because of insolvency 
a f t e r  the close of busi~iess 24 Decrmber, and  t h a t  t he  payee had 
no reason to apprehend the  precarious condition of the  drawee banli. 
the  t r ia l  court's j udcn~en t  t ha t  the  payee was  not guilty of uli- 
rcasonablc delay in holding the  check unti l  a f t e r  tlie insol\-ency of 
the  d r a w e ~  bank, in t ha t  t he  checli would not h a r e  been paid if 
prc~sented in due  course, :rnd alloxring the  ayyee to  recover on the  
original d ~ b t  for  the  gooils, is  upheld, t h e  findings of fac t  i n  the  
c.;ii;e bring conclusire on a l~peal .  IZnilics v. Grantham. 340. 

f C'rimii~ul Liabilitg f o r  Gicing TI-orthlcss Cltcc7;s 
1. A c.11ec.k e i ren  with a n  agreement with the  payec to  hold i t  and  

1,rt'sent i t  a t  n fu tu re  d a t e  does not  come ~ r i t h i n  the provisions of 
the  "lrnd checli law," and  where defendant testifies to such agree- 
~ n p n t  i t  i s  e r ror  fo r  t he  conrt  t o  direct the  jury to find defendant 
guilty if they believed all  the  evidence beyond a reasonable doubt. 
s. 2'. l'rtf rtn~, TS4. 

I.: JIotlitic:~tioii and Alteration. 

(r E,/.l.c(.f of .l[atc~.ial A41to-afiori. 
1. IYlierc the payee of a negotiable instrument ttcquires i t  with certain 

c,ndor,sers thereon and  subsequently str ikes out  tlie name of one 
c'nclorser : ~ n d  another signs a s  endorser i n  lieu of t he  endorser 
\\-hose name was  stricken out. the  change is  a mater ia l  one a n d  will 
release tlle c~nclorsers \rho had not consentecl to tlle substitution. 
but will not release those endorsers whose consent had  been pro- 
cwred. ('. s.. 3106, 3107. Efird r .  Litt le,  333. 

" ~ \ ~ h c r c  a n  enclorsc~ a s  originally ap1)earing on a ~ ~ e g o t i : ~ b l e  note has  
his name striclien f rom the  in s t r~nnen t  by the  payee and another 
person s ig i s  in substitution for  him, the liability of the  substituted 
endorser to tlle payc'e remains a s  n general endorser, unaffected by 
the  cancellation ant1 substitution, C. S., 3047, when his signature i s  
not obt:lined by niisrepresentation t h a t  the  other endorsers llntl 
consented tv tlie sul)stitution and  remained bou l~d  by the instru- 
mcnt. I7)id.  
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F Presentment, Demand, Kotice and Protest. 

a T i m e  and Place of Presentment 
1. I11 determining what is a reasonable time for the lrrcsentment of a 

check for payment regard must be had to the nn twe  of the instrn- 
ment, tlie customs and usages of trade in regard to such instrumcnt, 
and the facts of tlie particular case. ('. 9.: 297S, 31W. I?rti?~c>s '1.. 

Grat l t lmn,  340. 

c Effect o f  Failure to  P ~ m m z t  
1. Where a note is made payable a t  a certain bank, tlic failure of the 

payee to present i t  for payment a t  the bank on the (late due docs 
not release the maker or surety on the note. both n ~ a l x v  aud surety 
being parties primarily liable on the note. ( 2 .  S . ,  3051. Urlj v. 
Reynolds,  571. 

e S V a i ~ e ,  of Sot ice  
1. A waiver of notice on a negotiable instrument is generally binding 

on the parties thereto, and i t  is generally immaterial where tlie 
waiver of notice appears on the instrument! and in this case n 
waiver of notice and consent to extension of time for payment 
without notice, printed in  bold-face type on tlle u ~ p e r  left-liancl 
corner of the instrument i s  held a valid waiver of :he rights of the 
sureties upon an extension of time for payment gr:~ntcd the maker 
without notice. Rasberry .z'. Tl'est, 406. 

G Payment and Discharge. 
a Payment  a ? ~ d  Discharge i n  Getzeral 

1. Where a note is made payable a t  a certain bank it amounts to an 
order to the bank to pay same out of tlie malieis's deposit upon 
presentment \vhen due. C. S., 3060. LWy v. 12cynolds, 671. 

2. The fact that  the malier of a negotiable note payallle a t  n certain 
bank kept a deposit sufficient to pay the note a t  the bank 011 tlic 
due date  may amount to a tender of payment under C. S., 3051, 
but such tender would discharge only persons seco~:darily liable on 
the note, and would not discharge tlic liability of tlie maker and 
surety on the note, C. S., 3102, and the bank is regarded a s  the 
agent of the malier for tlie payment of the note upon l~resentinent, 
and not the agent of the payee, and the liability of tlie maker and 
surety is not discharged by the payee's failure to lresent the note 
for payment a t  the bank on the due date. Ibid.  

3. An instruction that a negotiable instrument may be discharged by 
any act which would discharge a siml)le contract f ~r the paymclit 
of money is not error. C. S., 3101. Bonk c. O i l  Cs., 778. 

4. Where in an  action on a note tlie maker and sureties rely 011 tht: 
discharge of tlle note by the payee's acceptance of the note of an- 
other party in the sum due, and the payee's delivery to them of 
the papers on ~vhicli defendants were bound, the plj-ee's ol>jection 
to the introduction of a deposition of a ~ i t n e s s  lhearing tlirectly 
on the alleged contract on tlie ground that i t  tended to release a 
written instrument by yarol and that  tlie contract :~lleged was ]lot 
in  writing, cannot be sustained, the c~ i i t r ac t  alleg~?cl bein:. n tlis- 
chnrge of the debt under C. S., 3101, by intentioi~al canccliatioii 
by the payee nliich is not required to be in writing. Ib id .  
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H Actions. 

1. Defendnnts, huslrand ant1 Ivife, 11eing indebtetl to plaintiff, r~~~ t lo r sc l l  
a note i n  which the  wife was  payee over to the  plaii~tift'. t l ~ e  t'ii- 
dorst>ment being a guarantee  of pa>-merit and  s t a t i i ~ g  tha t  it wa:: 
signed with full  knowledge of the  contract .  T h c  note was  not 11nill 
in full. mid plaintiff insti tuted action to recover the  bnla i~cc  tl~ic,. 
The  male  defendant w a s  allon-ecl to testify t ha t  h e  had  transferret1 
the  note over to  plaintiff in full  sett lement of the  debt :  I f c l d ,  t h t ~  
evidence was  inconnpetent a s  being in contradiction of t he  tcxrms of 
a writ ten instrument,  C. S., 3044, and plaintiff i s  entitle11 to n nt'\v 
t r ia l  on his esception to t he  court's charge to t he  jury based npoii 
such evidence. Cnrr  v. Clark ,  265. 

2. Aclmission of execution of notes est:~blishes ~ r i m a  facie caw.  but 
burden on the iubue remains on ~rlailltilf. S t a i n  c. L c r r ~ ~ s .  302. 

3. \Then mat ters  directly i n  issue a r e  admitted i t  is  ulnleecwary to oft't>r 
t he  admission in evidence, but  i t  i s  otherwise if the  :~tlmissioi~s 
a r e  i i l t l e~ rnden t  of and  collateral to  the  issue r:lisetl hy thc~ plentl- 
ingr,  and  in  an  action on negotiable notes, the  admission by ~ l c -  
fendant  of the  execution of t he  notes dispenses with the nc.ccssiry 
of proving cxecntion, h u t  not nit11 the necessity of introdncinq i I 1 t 3  

notes in evidence. Ib id .  

4. Burden of proof oil plea of cancellation of note is  on clefend:~nt, :1n(1 
nonsuit may not be  entered in  h is  fnl-or. 2'1 us t  Co. I .  E b o  t .  (51. 

d Issztcs and  Verd ic t  

1. Sole issue of indebtedness held inwfficient t o  prevent def t~nt l ,~nt  
defense t h a t  note was for  purchase price of merchniltlihc :ind t1i:it 
note and  sale contract  were obtained by fraudulent nrisrcl~re.c'~lt:~- 
tions. Colt Co. T. B a r b W ,  170. 

2 .  T h e r c  f rom the  admission of t he  parties in a n  action on :I note the  
art ion would be barred by the  s ta tu te  of l imitations if i t  slioultl be 
determined tha t  defendants were sureties on the  note ~111tl not co- 
makers,  t he  submission of issues presenting solely ~ v l i ~ ~ t l ~ ~ r  ( ~ i ~ c l i  
was  a surety o r  con~akt 'r  is  sufficient. I*'urr U .  T1'1111. 417. 

BROKERS. 

A The  Relationship. 
b Pozcer of Fiduciaries  to Jfal ic  Cotttract 

1. An executor of a n  estate has  no  power to bind the  es ta te  by :r I)rolier- 
age contract  with a rcal  es ta te  agent fo r  sale of lands belongin:: 
to t he  estate, unless it  is  made to  appear  t h a t  such laon-er was  
given unde r  the  will or otherwise, and \\here there is  no evidence 
t h a t  t he  executor had  been given such authority a demurrer is  
properly sustained in  a n  action against  the  esecutor in his repre- 
sentative capacity by the  real  estate broker to  recover commissions 
fo r  procuring a proposed purchaser upon t h e  terms agreed upon. 
t he  real  estate broker being chargeable with knowledge of the  legal 
limitations on the  executor's authority.  H a r r i s  v. T r u s t  Co., 526. 
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D Right to Commissions. 

a Proctcring Purchaser Gpon Terms Agreed 
1. Where the contract with a real estate agent is t  at lie shall sell 

lands upon commission a t  a certain price for cash and he finds n 
purchaser who agrees to buy a t  the price fixed, in the agent's ac- 
tion to recorer the commission, the question as  to whether the pro- 
~ o s c d  purchaser was able and willing to pay the purchase price in 
cash may not be taken advantage of by the s e l l x  where he has 
not tendered a deed to the lands and has not de~niinded the cash 
payment. Harris 0. l'rust Co., 526. 

b Cons~tmrnatioi~ of Sale and Principal's Right to Reject Pale or Coiltract 
1. Where in an action to recover commissions the broker testifies that 

he was to receive a certain per cent on all sales made when ratified 
by defendant and that be had received commission on all such sale.; 
except the sale in suit, and it  appears from the evidence that dr- 
fendant refused to ratify the sale in suit on grounds stipulated in 
the contract to be passed upon by defendant, the broker is not 
entitled to recover. Sweet 2;. Spi l~n i )~g  CO., 134. 

2.  Where in an action by a broker to recover commissions alleged to 1x7 
due on sales made by him he introduces evidence that he negotiated 
a contract between defendant and another proriding for the sale of 
;r certain quantity of goods, but i t  appears from the evidence that 
the contract provided that i t  should not be effective until signet1 
by clefendant, ant1 that it  n a s  never signed, and plaintiff' testificy 
that  defendant told him over the telephone that the prol~osed con- 
tract of sale would hare to be approved by his b o ~ r d  of dirtytor., 
and the uncontradicted evidence discloses that the board of direc- 
tors exl~resslp refused to approve the contract, the eridence clisclosei 
that  no binding contract of brokerage had been consummntetl, and 
plaintiff is not entitled to recover. Ibid. 

CANCELLATIOX O F  INSTRUAIESTS-Cancellatioil of &ed to city see 
Municipal Cormrations F e ;  right of reentry for cond~tion broken sce 
Deeds and Conveyances C f 1. 

CARRIERS. 
L3 Carriage of Goods. 

1) Tariffs, Charges a d ,  Penalties 

1. A railroad's deliberate and peremptory refusal to accrl)t shipments 
properly tendered with the correct freight c11ar;:es entitles the 
shipper to the penalties prescribed by C .  S., 3316, and where in a11 
action to recover the prescribed penalties the referee finds upon 
ample evidence in a hearing in which no error of law is com- 
mitted, that the shipment came within a certain cl~ssification, and 
that  the shipper tendered the correct amount for such classification. 
and the finding is approved by the trial court, sucli finding is coil- 
elusive on appeal, and the carrier may not succc~ssf'ully contend 
that the shipment came within another classification for which 
higher freight charges were prescribed, and where a higher tnriit 
has been charged on one shipment the shipper is en itled to recover 
the excess paid. Corbett v. R. R., 85. 
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CARRIERS B b-Continued. 
2. C. S., 3515. providing a penalty for a carrier's refusal to rcce3ive :111(1 

forward freight duly tendered with  roper freight c l ~ n r , c ~ ~ i .  is c.011- 

stitutional as applied to intrastate shipments. Ib id .  

2. Ambiguous tariffs are  to be conqtrued favorably to the ullil~l~c,r. ;11111 

where two descri~tiolis ant1 tariffs are  equally :111~ropl,intcl t l ~ c ~  
shiplrer is entitled to the one specifying the lower rat r .  Ib id .  

4. Eridence that  shipper's contract to deliver certnin merclinntlisc \v:rs 
canceled because of carrier's wrongful refusal to accept the rncsr- 
cliandise for shipmelit i s  held sufficient to support the referee's 
finding of actual damages, profits which would have been certainly 
realized but for carrier's ~rrongful  refusal of the sliipmnit heill: 
recoverable under C. S., 3515. Ib id .  

CHATTEL IIORTGBGES. (Conditional Sales see Sales I . )  
B Lien and Priority. 

Z, Rcgistratio~h alzd Indexing 
1. The meanin,o of the term "residence" clepends ul)on the cc~rnlectio~~ 

in wliich i t  is used, and the term is not synonymous with "tlomicilr." 
alid the term as  used ill our statute r e ~ u i r i n g  the registration of 
a chattel mortgage in the county in which tlie mortgagor reaide.. 
or if the mortgaxor is a nonresident, in the county in which the 
property is situated, to be effective as  agninst creditors and r ~ u r -  
chasers for value, C. S., 3311, i s  thr  actual personal residencc of 
the mortgagor, and the instruction ill this case, construed a \  :I 

whole, properly submitted to the jury upon conflictin< cridenc.c> 
\rliether the mortgagor was a resident of the county- in which t l i ~  
mortgage was recorded or a nonresident with his tloinicilc ill ; I I I -  

other state. Discouut Corp z'. Radccky. 163. 

C Construction and Operation. 

1. A paper-writing, whatever its form, nil1 be construed as :I ~nortgngcs 
if by proper interpretation tlie intent i s  made to appear that it is 
to secure the payment of a debt in a certain amouilt aucl crcvltes 
a lien ulron sufficiently described property, the lie11 to be tliscli:~rct~~l 
uyon yayment of the debt according to its terms. G'l'icr c .  ll'cltlot~. 
555. 

D Rights and Liabilities of Parties. 
a Right to Possession 

1. Under the common law, which prevails in Sor th  C~~ro l ina ,  a cli:~ttcl 
mortgage passes tlie legal title to the property pledged to the. 
mortgagee, defeasible by the subsequent performance of its con(li- 
tions, and the mortgagee is entitled to immediate possession of the 
property unless there is an express or implied agreement by tlw 
parties to the contrary. Grier v. TT-eldou, 575. 

2. Where a farmer buys a mule and gives the seller a chattel mortgage 
to secure the balance of the purchase price and thereafter uses the 
mule in the cultivation of his crops, there is a t  least an implietl 
agreement that  the mortgagor should have possession of the niult~. 
slid where upon the debt f'alling due, the parties agree up011 all 
(!stension of time for payment until after the harvesting of the nest 



CHATTEL MORTGAGES D a-Conti?rued. 
fall crop. tlie debt is not due until the espiratioll of the extension 
agreement, and where the mortgagee takes poc,session by claim 
and delivery prior to the expiration of the extension agreement. his 
possession is nrongful, and tlie mortgaror may lecover the differ- 
ence betn een tlie value of the mule a t  the time of such seizure and 
the unpaid balance of the purchase price. The c;ufficiency of coil- 
sideration for the extension agreement i s  not prcscwteil in this casc. 
but s m t b l e  there was sufficient consiileration. Ibid. 

CH1:CIiS see Bills and Notes D. 

C'I,.iIJI ASD DELIVERY AR'D REPLEYIN. 
C Possession and Disposition of Property. 

c Snle Pendiug Acfion 
1. Plaintiff took possession of certain mules from defendant by claim 

and delivcry and the execution of the statutory bond, and I ~ I O T C ~  

that  tlie mules he sold and the proceeds of sale held pending the 
detcnnination of the issue of titlc between the parties. Held, even 
if the court had the power to order the sale of the mules over cle- 
fendant's objection, the motion n a s  addressed o the discretion 
of the court, and the court's refusal of the motion s not reviewable 
Winalozo Co. a. Cutler ,  206. 

F Trial. 
c Jlidgmc?zts 

1. I n  this case i t  was determined by the verdict of the jury that replevy- 
ing defendant was the owner of the property; and i t  was admitted 
in  the pleadings that  the property nlien paid for by plaintiff nab 
to belong to plaintiff. The verdict establislied that the ralue of the 
property a t  the time of the seizure n n s  $600 and its present valuc. 
$300, and tlie plaintiff mas iuclebted to defendant in tlie sun1 of $300. 
Hcld, a judgment in defendant's favor for $300 to be a lien on tllcl 
property is, in  view of the admission, in snbstanti:il compliance 
with the law. Co?~rtor v. JIason, 412. 

G Liability on Bonds and Undertakings. 
n E'.rtewt of Liabilitu o n  Replez'i,~ Bond 

1. While a replevin bond executed b) a defendant in c l h l  and deliver) 
is not required by statute to cover the costs of t ~ e  action in any 
court inferior to the Superior Court if the issue 3110~ld be finally 
determined i11 plaintiff's favor, C. S., <%6, where t h ~  bond i s  rrritten 
to cover such costs, and there is no allegation of fraud or mistake 
entitling the principal or  surety on tlie bond to equitable relief, 
the plaintiff in the claim and delivery action may enforce the p n j -  
lnent of the costs incurred in the recorder's court fe gain st the prin- 
cipal and surety on the bond upon a final determination of the 
case in plaintiff's favor upon appeal. Wright a. .rash, 221. 

( ' IXRKS O F  COURT-Summary proceedings on bonds of, see Principal :ind 
Surety C. 

COMMERCE-Right of State to regulate intrastate cornme-ce see Carrier> 
B b 2. 

COJIPENSATION ACT see Master and Servant F. 
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('OJIPROJIISE ASD SETTLEXIEXT. 
A Requisites and Essentials. 

b J l ~ r t ~ t a T i t ~  of Partics and Accounts 
1. \\'here tlicre is  evidence that a mercantile business carried on by tlir~ 

decedent and his son 3s a partnership was carried on I J F  the son :IS 

espcutor for several years after the father's death, mld that later 
tlie business was incorporated without change of location or method 
of operation, those interested being the widow and children of thtl 
cleceased, the son being in entire charge of the corporation. ant1 
that the son and the l~ersonal re],regentative of a cleccased custonler 
came to an agreement as  to the a~noullts due by tlie customer to the 
partnership and the corporation and the amounts tluc by each of 
these concerns to the customer, and that the personal representnti~e 
lnid tlie son the amounts due to each of the concerns by the cus- 
tomer, and the son promised to pay the personal representative the 
an~ount  duc by the partnership to the customer's estate, but failed 
to (lo so, and that thereafter the partnership went into banliruptcy 
a11(1 tlie personal rcl>resentatire received only a small part of the 
nlnount admitted to he due by the partnershil~. Herd, sufficient to  
sustain thc findings of fact by the court after reference that :I 

settlement had been made bct\veen the corporation, the plaintid in 
the action, and the personal r e p w e n t ; ~ t i r e  of tlie customer, : ~ n d  to 
sustain the judgment of the court denying recovery apainst tllc 
personal representative OII a guaranty on a not? executed by the 
customer to the corporation for the l>urcliase price of land sol~l. 
nor-ire Corp. c. Crcccli, 52. 

(~'OSSOLIDATED STATUTES ASD SECTIOKS O F  NICHIE'S CODE C O S -  
STI1LTI:D. (For  convenience in :~nnotating. General rules for constrnc- 
t i ~ ~ n  of statutes see Statutes.) 

S1.:('. 
(3). 1)evisec n ~ a y  be held liable by creditor of estate only to estc.llt of 

property devised. JloflLtt c. Dacis. 56s. 

!I::. l3ocl;eted judgment comes within fifth class and is not :I "sgerific 1ic.n 
on pro~erty."  ~Stczcart 1:. Don?., 37. 

!I::. i9SO. Deficiency after foreclosure of decedent's n~ortgnxcs and taxcs 
come within firat and third classes of priority, and result is 11ot 
affected by rcquircmcnt that trustee pay tnscs Ollt of j)rocc~~l:: of 
foreclosure sale. Fot i l iscr  CO. c. Bozi~'ne. 337. 

10.7. 106. Clerk may order executor to file accountil~g untler lrctl~alty of 
contempt. In  re Hegc, 625. 

127 ( G ) .  Tvhere soldier dies without wife, cliildrcn, issue of clliltlren or 
niother him surriving, his father is  his sole heir. and is cntitlcd 
to proceeds of War Risk Insurance. 1 1 1  re  S ( L U I ~ ~ C I . S ,  2-11, 

160. Provision that action must be brought ~ i t h i n  one year is condition 
annexed to cause of action, and is unaft'ected by :~llrgntions that 
fact of intestate's death was liept secret. Czdce v. Potter Co., 644. 

? I S ( ? ) .  (13) .  Statutory stock assessment against insaue 1)erson is void 
in absence of serrice or appearance. Hood, Comr.. c .  Ifoldii~g, 431. 

21S(c), (14). Comylaint held insufficient to state cause of action for 
preference in insolvent bank's assets. Tea Co. v. Hood, Co~nr., 313; 
Lamb v. Hood, Conlr., 400. 



19(a). Claim fo r  deposit may not bc off-set nzninqt ktntutory liahilit) 
on stock. Pritchrrl'd 1 . .  Wood, Conzr., 790. 

220(b), ((1). Evidence heltl sufficient to  he submitted to jnr>- (111 i s w c  of 
criminal conspiracy to ninltr loniis in r i o l i ~ t i o ~ ~  of statutc9. S.  c. 
Dnvidso?~,  735. 

324. Rule  t h a t  public official's bond corers \vl~olc. term of oficc may hc 
modified by contractunl l~ror is ion  to  contrary.  Wnnhiltgtou v. 
T i x s t  Co.. 382. 

3.73, 12!37(12). County commissioners nlny be lield liahlc for  f':lilurr to  
perform ministcrinl duty  of requiring bond of clerk, l/offitt 1 . .  

Dacis,  663. 

403. Liniitntion on t a s  foreclosure certificattl mag uot be talien ; ~ t l ~ n i i t : ~ w  
of by demurrer.  Logan 2;. Griffith, 581). 

405, 2392, 2593. Statu te  of 1imit:ltions need not be pleaded in llrocc~ctlinq 
for  distr ibution of funds  f rom foreclosure i n  na tu re  of cont rorer iy  
without action. I n  1.e Gibhs, 312. 

412. Claim held filed n i th in  one gear  of' issuance of let ters test; lrnr~~t;l i .y 
and  action was  not barred.  I Ioruc  Corp. v. Crccch, 35. 

421. Purchase of mercliandise 011 credit, the  purchaser payillp :I Gun1 ill 
cash each fall ,  and  the  balance tlue on account being carried for-  
ward into the  n e s t  s e a r  held not a mutual,  open nncl rnnnin:: :LC- 

count. S l c p p l ~  Co. c. Battlis, 343. 

437(3), 2559. Where  note and po\vrr of sale a r e  barred  by ~ t : ~ t n t c s  of 
l imitation inortgnzor may  (wjoin foreclosure n.itbout pnyine llotc. 
Aerls v. Gib hs,  216. 

480. Sta tu t e  lield to  run  against  surety on official bond f iom es l ) i rn t io l~  of 
coiltractual period of bond. Tl.(t.~.hi??gfoil 2.. T r ~ t ~ t  CO.. 3s". 

430(2). Action against  guardian for  fa i lure  to pay balance due  nnrcl ; ~ f t c r  
wnrd's majority is  barred a f t e r  s ix  years f rom final :~ccount,  but 
wherc no fliinl account h a s  been filed an  action aga list the qunrdinn 
is  not barred.  Fiun 2;. Fot (n tn i l~ ,  217. 

44l(l). Action ngainst sureties on note under seal  i s  barred ill t l i rw  
years a f t e r  accrual of cause of action. Fur ,  v. 1'1' (71, 417. 

441(6), 2185. Guardian's  payment of interest  on s u m  due ward  a f t e r  
ward ' s  majority cloes no t  affect ba r  of a s ta tu te  :is to snrctics on 
guardians l i i l~  bond. F i w  v. Fo~inta i t r ,  217. 

445. Action against  land to enforce decree for  owelty arcrues  f r o n ~  t latr  
of j u d - ~ e n t  and i s  barred in ten years. dldl'idge c. Dixo11. 4So. 

446, 537. Employee accepting award  under Compensation Act may llat 
alone sue th i rd  person tor t  feasor. JlcCarlel/ 2;. C o u ~ ~ c i l ,  370. 

4.51, 4S3(3). Method of service of process on persons adjutlged i n s n ~ ~ ( t .  
Hood, Comr., 1.. Holding, 461. 
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COKSOLIUATED STATUTES-Col~tit~ued. 
SEC. 
451. 483(2) .  Judgment against minor not a party to action and n-hose 

interest was not presented to court is not binding on minor. Il'yatt 
a. Berry, 118. 

463(3) ,  469. Where allegations, if established would entitle plaintiff to 
foreclosure, action is removable to county in which land is situate, 
regardless of prayer for relief. Jfortgage Go. c. Long, 533. 

469. 1637, 1667. Wife may sue for alimony without dirorce in county of 
her residence. Xiller v. Jfiller, 753. 

470. JIotion for change of venue as  a matter of right before time for 
filing answer has expired is made in apt time. Jfortgage Co. 1;. 

Long, 533. 

4%. Affidavit for service by publication must show cause of action against 
defendant and that  he has property in this State. Martin I;. Xarti11, 
157. 

506. Motion to require separate allegation of causes is properly refused 
where complaint alleges one cause and several elements of damage. 
Pernberto?~ 1;. Greepzsboro, 599. 

,734, 537. Court has discretionary power to strike out his orders for a bill 
of particulars and to require pleadings made more definite. Temple 
6. Tel. Co., 441. 

337. JIotion to strike out amendment held properly allo~ved, the ameud- 
ment not being responsive to order allo~ving its filing. S. a. Oil Co., 
123. M7here no harm results to defendant from refusal of his mo- 
tion to strike out, the judgment will be affirmed. As to whether 
the refusal affects a substantial right and is appealable, quco'e? 
Pemberton v. Greensboro, 599. 

567. On motion of nonsuit all evidence is to be considered in light most 
favorable to plaintiff. Hobbs v. Kirbu, 238; Keller c. R.  R.. 269; 
Smith v. Asszira~we Society, 387 ; Uoore v. Powell, G36 ; Dickerson 
?;. Rey~zolds, 770. 

368. Where party admits facts sutlicient to support judgment he waives 
right to trial by jury. Bank a. Jo~tes ,  648. 

5T3(6). Mere denial of the duration and terms of an alleged trust is not 
plea in bar of reference of suit by the court. 12eynold.s v. Xorton, 
491. 

591. Trial court may set aside verdict and order a new trial a t  any time 
during trial term. Brantley v. Collie, 229. 

GOO. Findings held sufficient upon a liberal interpretation to support 
court's order setting aside judgment for surprise and excusable 
neglect. Spell v. &'thur, 405. Findings of fact by trial court upon 
appeal from order of clerk denying motion to set aside judgment 
a re  not reviewable when supported by competent evidence. Kerr c. 
Barzk, 410. General counsel's failure to procure trial attorney is 
imputable to client. Kerr 1;. Bank, 410. 

033. Formal judgment overruling demurrer is appealable, and lower court 
may not proceed in the cause pending the appeal. Grin11 c. Bank, 
233. 
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COSSOLIDATEn ST-ITVTCS-C~I~~~III~~(~. 
SEC. 
701. Absolute judgment on forfeited recognizance under facts of thii: cnse 

held error. S. 9. Trclbor~le. 601. 

S3G. Where replevin bontl covers couts in court inferior o Superior Court 
plaintiff successful in w i t  may recover sue11 costs on thp bond. 
TVright 9. Sash ,  221. 

S05(:1). Held not to apply in this cnse, lwovision that alvartl must be 
made within certain time being waived. dndrezts v. Jordan, 618. 

900, W1. Fact that  party could have proceeded under these sections does 
not make granting motions for bill of par t icukrs  m ~ d  to malir 
pleadings more definite improrident a s  a matter of law. Tewple 
T. TeT. Co., 441. 

S S ( 4 ) .  Contempt being criminal in its nature. tlie ~ t a t u t e u  muqt be 
strictly construed. I n  ?-c Hegc, 685. An order \rllich iu void 01) 
iuitio may not be made tlie basis of contempt pioceetlinp. 111 9.r 
Foreclosure, 488. 

0SS. Parol contract to devise real estate comes within statute c~f fraud<. 
Grai~tham 2.. C ~ a ~ t l ~ a m ,  303. 

1164. Contract for the sale of stock need not be in writinp. Byrd v. P o t c o  
Co., 559. 

11SG. Holders of one-fifth of total capital stock, whether common or pre- 
ferred, may sue for dissolution for failure to earn divitlends for 
three years, and whether diridencls were earned will be determined 
in relation to total stock, common and preferred, and upon proper 
petition court may order corporation to file inventorieq, Kisflrv v. 
Cotton i~fills, 809. 

1489, 1.190. Construed with chapter 126, Private L a n s  of 1931: Held, 
Greensboro Municipal Court has no jurisdiction to issue summons 
out of county in action within jurisdiction of magiztrate. Miles Co. 
T. Potcell, 30. 

1523, 1526. Where principal i s  discharged in bankruptcy Lefore final judg- 
ment, surety on stay bond is also discharged, and amendmrnt of 
chapter 251, Public L a n s  of 1033, is prospective in effect. R l l f t o ~ ~  v. 
Davis, 464. 

1GG4, 2041. Construing sections together i t  is held, upon se3amtion custody 
of children may be determined by habeas corpus, l ~ u t  after divorce 
procedure is by motion in the causch. and agreeraent in deed of 
separation does not deprive court of its jurisdiction. I I L  1.c Albert- 
son, 742. 

1667. Procedure to enforce judgment for reasonable subsistence is by 
motion in the cause and not by independent action. Turner v. 
Turner, 108. 

1716. Held, parties waived right to preliminary hearing b r  commissioners 
by stipulation entered in the trial of the cause. Jfucrs T. Cnusexau 
Co., 505. 

,0180. Execution of note by guardian ~vi thout  approval of judge may be 
validated by order vu?tc p r o  ttmc. Potcell a. Fertilizer Co , 311. 



INDEX. 



922 INDEX. 

CONSOLIDATED STATUTES-Continued. 
SEC. 
3004, 3008, 3041, 1145. President of corporation has apparent authority to  

sign note for corporation, and secret limitation on his powers will 
not bind payee. White u. Johnson, and Sons, Inc., 773. 

3044. Party endorsing note and guaranteeing payment may not show dif- 
ferent liability by parol. Cam v. Clark, 265. 

3051, 3102. Failure to present note does not discharge maker or sureties, 
and maker's maintenance of deposit sufficient to pay note a t  bank 
a t  which note was payable will not discharge maker o r  sureties, 
tender of payment discharging only parties secondarily liable. Dry 
9. Reynolds, 571. 

3069. Where note is payable a t  certain bank it  amounts to order to bank 
to pay same out of maker's deposit therein. Dru v. Re~/uolds. 571. 

3101. Negotiable note may be discharged by any act which would discharge 
simple contract for payment of money, and payee's surrender of 
note to maker and acceptance of note of another pwson amountq to 
cancellation of first note. Bank v. Oil Go., 778. 

3106, 3107, 3047. Substitution of endorsers is material alteration releasing 
endorsers not consenting thereto, but not substituted endorvr  in 
absence of misrepresentation. Efird v. Little, 583. 

3309. Trust agreement is not a conveyance of land nor -In agreement to 
convey, and does not require registration. Crossett r. X c Q u e e ~ ~ ,  48. 

3311. Provision that  mortgage be registered in county of niortgagor's "resi- 
dence" means actual residence and not domicile. 1)iscoicnt Corp v. 
Radecky, 163. 

3484. Whether act of railroad policeman is done as  employee or officer 
of the lam depends upon the nature of the act. T n t e  r. R. K .  31. 

3515. Finding that  shipper tendered correct charges and that freight mine 
within specified classification held cnnclusive, and the statutc is 
constitutional, and cancellation of shipper's contract by purchnsrr 
because of shipper's refusal to accept goods for transpartation held 
valid element of damages. Corbett 2;. It. R., 85. 

3561. Indexing of mortgage on lands owned by life tenant and remainder- 
man in name of life tenant only held insufficient as  ;iq;liust 
purchaser a t  foreclosure. Woodleu c. Gregory, 280. 

4139. Evidence of probate of will in common form is incompetent in 
caveat proceedings. Wells v. O h m ,  110. 

4". Each party to conspiracy is guilty of murder ill the firqt degree1 
where one of conspirators commits the crime in furtherance of the 
conspiracy. S. 2;. Bell, 225. Evidence of defendant's guilt of' murder 
in first degree held sufficient to be submitted to jury. A$. c. F c ~ w l l ,  
640. 

4242. Evidence of defendant's guilt of wantonly and wilfully burnins bnrn 
held sufficient. 6. 2;. Wilson, 376. 

4268. Parol evidence of agreement as  to purpose for whi1.11 agent should 
use money held competent in prosecution for embwzlement. S. c. 
XcClure, 11. 
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('OSSOLI1)ATED STAiTUTI<:S-Col~tiuttcri. 
SEC. 

44%. As amentled by chapter 434, Public I.n\vs of l9:1:1, llel(1 co~lstitutioll:lI. 
S. 1. .  Poll~lo. .  60% 

45.3;(1 ) .  I;hgitive f rom justice may  be arrcntetl on war ran t  of magistr:ltc, 
c~f th is  Sta te ,  but i s  entitled to l~ear i r lc  lwfore comniitmrnt to awai t  
c ~ t r ; ~ t l i t i o n  nntl may  not he turned oTer to oficers of t lemnndi i~t  
s t a t e  llrior to  scbrving of prolwr e s t r a t l i t i o ~ ~  1):lpers. 1 1 1  1.c .llitrlli'll. 
7%. 

4640. ( 'ourt  nwtl not instr~icf jury :is to I (wer  tlccrees of crinie whcri :111 
c~ridenc~e sllo\vs that. crime \r:ts first degree ~nnr t ler .  S'. c. f'errcl!. 
640. 

%4T. ('onstrue11 with c.llnptcr 277. Pnl)lic T,a\rs of 1919. and cllnpter 222. 
1'ul)lic. T.n\vs of 19::l : Hol(7. appeal f rom col~viction cnf simple nssanlt 
mu-t I)c ti1lii311 to r ~ c n r i l ~ r ' s  r n ~ l r t  niid not Superior Court. S. 1..  

I<frldtriit. 174. Apl~enl f rom recortler's court  is gorcrncd hy sanie3 
l)rc~ct'tlurr a s  nlqrtxnl f rom justice of the  peace. R. 1.. Ooff, .74,7. 

:10::::. \-iol:?ti~m of s t :~ tn t e  must 1w l)rosim;rtc cnnse of in jury  to employtv 
ill order to enti t le em11loyc.e to  rwore r .  T17i71itrmso~t I-. I3o.r Go.. 370. 

5024. I ~ : ~ n l ~ l o y m t ~ i ~ t  of I)oy l ~ t \ v e e i l  14 nntl 16 years 0111 on duly issuetl cacrtiti- 
c.;~tc% of \vclf:rr(, otticvr i s  not nnlx\rful. 1T~illictmso11, 1 . .  Bo.z Po., 350. 

fi420. T T ~ ~ t l c r  fac ts  of this c*:rsc ~rrortg;~gc~c's interest  in insnr:i~rcc~ 1101d not 
forfoitetl I)!. i t s  fai lure to notify insurer of c.11angc of title. .lIrrltlo 
1.. 111s. C'o., 692. 

(i4Ii.Y. J I :~ i l i~ ig  of ~ ~ o t i ( ?  of n ~ s t  qu:lr t t~~'Iy prc,minm is 110t \v;1ivcxr of f111,- 
f ( ~ i t n r r  for  failnrc to 1xty extension note nt  ~n:~trir i t j . .  Sc'1lf'r.s 7.. 

1ll.S. Co,. :Ki. 

;(i.7!). ('1:lssific;ition of ac t  by offic8inl clinrgetl \\-it11 tha t  tint!- is  ]lot c.011. 

c l~~si r tb .  11-tT)li 1'. IJr)rf Cnvz.. 663. 

;!IT1 (IT 1 .  ( 1s). Hos l~ i t a l  orga~iizrt l  a s  1)nsiness corporntioli ; ~ n d  cllnl'gillg 
:I tiset1 scl~etlnle fill' ~ ) : t t i (~n t s  licltl linhlc to taxes on i t s  prolwrt! 
; I I ~ I I ~ I I ~ C I I  ] ) x t i ( , ~ ~ t s  ~in:11)1~ to 1 ~ 1 y  \rt7w :?ilmitte~l a s  c11:trity p a t i c > ~ ~ t s ,  
Ilospitrtl !'. 1Zolt.cr11 I ' o ~ r ~ r t , ~ ~ .  S. 

i!);!) ( :I I .  TSSoi 194) .  W I I P ~ ( ~  ~xxfnntl i s  ortlt,red u l ~ o n  t lei~l;~ntl  ;rnil 11otic.c' 
\vitliont action, t:?xl)il,~rr is  not ?ntitlctl to i~ l t t . iw t  O I I  rc~funtl. 
f ' ~ I I I I ~ O I I  r .  J l (~ . r~ r ( ' / l ,  ('ot~tr.. 420. 

Sll'li. l 'soritlrs c~sc~lusivr ~ ~ ~ n ~ c ~ l y  of intlivitlual on t:rs cr.i~tilic~;ltc~ it11e1 lilni- 
t;tri1111 t l ~ c ~ r c ~ i i ~  l r c s c ~ i l ~ c ~ t l  :rl111lirs. :~nt l  iirtlivitluals ni:ly ]lot s ( ~ 1 ;  to 
t;~litl ; ~ c l r : ~ ~ ~ t : ~ c c ~  of f;liT t11;lt ( ' ,  S,, 7~l<lO, l)rfwaril)(~s I I O  l in~i t :~ t io l l  
I,o!/rc~c 1.. Griffitll. 5SO. 

SO:;;. I I\v11(>r.: of l:tn(l a1.e 1):1rr~tl  11y foreclosnrc, of t x s  (.c~rtilic.;itc ill ;lctiorl 
in \r l~ic~li  thcy :Ire scrvctl wit11 sunlmons, hut i ~ ~ o r t s r g t w  m:lltillz 
: I I I { ~ I ~ ; ~ I . ; ~ I I C ~ ~  ~ v i t l ~ i n  six nioi~rlis fro111 s t l r~ ive  l)y ]~nL)li(.;itio~~ i< not 
b;~rrc%tl. XtrecY 1'.  IIiltlcl~~'rt1rt1, 20'3. 

cis1 (1 i .  Perso11 emlrlo>-rtl I I ~  :.ratlctl school district i s  f.nil1111yec~ of 1)oliti- 
caI sulltlivision of State, ;111cl elltitled to I)enc~fits of c~o~iil~c~i~s;rt ioii  
;ict. I'c'rtl~tc c. Hoco'd of Etl ~tctrt io~l,  730. 

hOsl ( 2  ) .  ( f )  . I )ef i l~ i t io~i  of :rccitlent "ar is i~ i f  ont of anll ill colu'sc of c,lll- 

11I0,nnciit." 1:idrirtt I . .  I?osc".s Stoves, 4%. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 
S081(u), ( b ) .  Eridence held to show that  employer regularly employed less 

than five employees, and Commission's findings to contrary were 
not binding, and award is vacated and set asid(?. Dependents of 
Thompson v. Funeral Home, 801. 

8081 (bbb) . Where Industrial Commission finds that rel iew of award is  
sought more than twelve months from date of last payment on prior 
award, order denying fur ther  compensation will be affirmed. Lee 
v. Rose's Stores, 310. Claim of dependents for employee's death 
is not barred if dled within one year of employee's death. Wraq u. 
Ti7001en. Mills, 782. 

8081(ppp). Findings of Industrial Commission are  conclusive when sup- 
ported by competent evidence, but not its conclusions of law. 
Perdue v. Board of Education, 730. 

CONSPIRACY. 
B Criminal Conspiracy. (Conspirator's guilt of crime committed by co- 

conspirator see Homicide B a 1.) 
b Euidence 

1. Criminal conspiracy may be shown by facts and cir tumstancc~ point- 
ing unerringly to that end. S, v. Davidson, 735. 

CONSTITUTION, SECTIONS OF, CONSTRUED. (For  conlenience in anno- 
tating.) 

ART. 
I, sec. 7. Act allowing purchased claims for deposits in certain closed 

banks to be used at face value to pay debts to the banks affected 
held void a s  being a n  unlawful discrimination a::aiust depositors 
and creditors in closed banks not coming within ihe terms of the 
act. Edgerton c. Hood, Comr., 816; In re Trust Co., 822. 

I, sec. 11. Witness may testi* as  to identifying marks on defendant's 
body. 8. v. Riddle, 591. 

I,  sec. 11. Witness may testify to defendant's physical contlition S. r .  
Eccles, 825. 

IV, see. 8. The Supreme Court is confined to matters of law or legal in- 
ference upon appeal of a civil action. dfisskelleq a. Ins. CO..  496. 

IV, sew. 2, 14, 30. Legislature may delegate authority to c.lect juclgee 
of county courts to county commissioners. Meador c. Thontns, 142. 

V, sec. 3. Provision that bonds of Port Commission of Morehead City 
should be exempt from taxation held valid. Webb v Port Corn., 663. 

V, sec. 5. Hospital not a charitable association nor it3 property used 
exclusively for charitable purposes held not exemp; from tnsntion. 
Hospital v. Rowan Coulzty, 8. 

VII, see. 7. Bonds of Port Commission of Jlorehead Citj may I w  i.suctl 
without a vote. Webb c. Port Corn., 663. 

VII, sec. 7. Held, bonds in this case were issued for necessary municipnl 
expenses as  defined by courts, and vote of residents waq unneccq- 
sarg. S t a r m o u ~ t  Co. v. Hamilton Lakes, 511. 
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VI I I ,  scc. 1. Inhibition applies only to  private o r  business c ~ ) r l r o r a t i ~ ~ n s ,  
and  ac t  creating Por t  ('ommission of Alorelicad City hcld ccmsti- 
tutional. l r c b b  r .  Por t  Conz.. 663. 

IX. see. 3. Mnintennnce of school term is county espelisc, and i t  may 
issue bonds thewfor  i n  one of i t s  sc.11001 districts. ISro~ls I . .  . l l~( ' l i -  
l o i b ~ l r g  Coicnt?~, 560. 

( 'OSSTITUTIOSAL IATT. (Relation 1)etwec.n tlic S t a t e s :  Fnll  Fuitli :1n(l 
Credit see States. h b :  law of tlie fo rum see States. A a : St:ltr'c: ~ , i c l ~ t  to 
regulate in t ra \ ta te  commerce w e  Carriers B b 2 ;  collctitutio~l:tl re<tric7- 
t ions on t a m t i o n  see Tasat ion  A.)  

n L e g i ~ l a t i ~ c .  (1.cgislativc pone r  to pass qpecial ac t  afft,ctine 1 O ~ ~ I I I I Y -  

tions w e  Stntu tes  A b ;  power to validate assessments s r r  J1u11icil):ll 
Corporations G 11.) 

1. Jscgisltiture i s  given power to crcatc county courts and  to proritlc 
for  election of judge thereof, and i t  may  delegate authority to 
county commissionci~s to  fiud fac ts  a s  to  n c c c ~ s s i t ~  of rnch c.oluTs 
and to elect judges tlic,reof. .Ilccrdor 1 ' .  TRo?nns. 142. 

IS Obligatiol~s of Contract. 
n S t r t i c i ~  and Ertci l t  of Jlaudrrtc iir Gc~icra l  

1. The  coiistitnrionality of C. S., 11SG, l~roricling for  tlic dissolution of 
corporatiolis i n  certain inst:inccs, cnunot be successfully nss:~ilctl 
in a n  action thereulider to d i s s o l ~ c  i l  coryorxtio~l orguiiizc~tl si i l~rc- 
q u m t  to i t s  enactnient. K i s t l o  1.. Coftotc Xills, 809. 

I.' Right  of hccusc~ l  not to be Coml~ell t~d to Testify Against Self. 
(L Scope a ~ t d  h'fect  o f  P~-oci.,iio?l i ~ c  Oci~c'ral 

1. Tlic constitutional gii:irantce tliat a t l e f e~~ t l an t  shall  not IIO t.oni11t'llt~l 
to tcstify against  himself. Art .  I, scc. 11, does not ~ 1 1 ~ ~ 1 u t l t ~  testi- 
inon)- l)y n witness ns to  m:~rlis  oil cleftxntlant'e b ~ ~ l y  te~lt l i l~;  to 
identify h im as the  perpetrator of the  crirntl. 8. r. Ir'iddic, 6!11. 

2. An instruc.tion tha t  ilefeildants lint1 tlie r ight to  testify o r  to i l t d i l ~ c ~  
to tcstify in their  ow11 beli:rlf, ant1 t h a t  their  failure to tt'stify 
dionld not he consitlerrcl to their  prejudice a t  any stage of tht. 
tr ial  is held to be witliout vrroi,. 1Did. 

3. Thc adrni.;sion of iircrin~in;lting testimony of tlefrudant's ]rhysic:~l 
contlition by \r i tnessrs \vho esnni i l~ed 1it.r without objection c1ot.s 
riot violate clefentlnat's c.ollstitutiona1 right not to l)c compellet1 to 
y i re  erideuce against  herself. Art .  I, sec. 11. S. c. Ecclc's, S 5 .  

1. Where ulJon a nlotioli to qu:tsl~ ;I bill of j nd i c t rnc~~ t  nll the q r o n ~ ~ t l  
t ha t  tlefenclant was n Kfgro ; ~ n t l  tliat the  grand jury r e t~ i r l i i l~g  t l i ~  
bill of indictniei~t : i~id the  t r ia l  jury were conil~osed csc.lusire1y of 
white men and tliat lrersons of tlvfendnnt's race ~ 1 1 o  \rere qnalifietl 
to s e n e  a s  jurors \vtLre c~sc.ludt~l f rom the  jury l i r t  a s  1ireyr;irccl 11y 



926 INDEX. 

COSSTITUTIONAL LAW G b-Contimed. 
hearing evidence, that the jurors were drawn, sworn and im- 
panelled in accordance with the lams of this State, C. S., 2314, and 
that there was no discrimination against person!: of defendant's 
race in making up the jury lists, are conclusive on appeal when 
supported by sufficient evidence, in the absence of gross abuse. 
S. v. Cooper, 667. 

d Exclusive Emolume~zts and Privileges. (Case involving monopolies 
decided on question of procedure see Pleadings I a 1 ) 

1. Act allowing persons indebted to certain closed banks in certain 
designated areas to purchase claims for deposits in the banks 
affected and off-set such claims against their debts -0 the bank held 
unconstitutional as  being an unfair disrrimination al:ainst depositors 
and debtors of banks in  other areas of the State and of banks 
within the designated areas not coming within the terms of the 
statute. Art. I,  sec. 7. Edgerton v. Hood, 816; I n  re  Trust Co., 822. 

I Due Process of Law:  Law of the Land. 
n Xaturc, Scope and Effect of Provisions 

1. Federal Due-Process Clause does not prescribe State taxation in 
absence of arbitraky action. Hotel Co. v. Xorris, 4%. 

COSTEMPT OF COURT. 
A Acts Constituting Contempt. 

1. A proceeding for contempt of court is sui generis, and though 
criminal in its nature, may be resorted to in civil as  well as  criminal 
matters, and the order attaching the defendant for contempt must 
be based upon evidence set out in the proceeding!:, together with 
the court's findings of fact and conclusions of law, and where tlie 
alleged contempt is the failure to comply with an order of court, 
it is especially necessary that it  be found that such failure was 
wilful and unlawful, C. S., 978(4) ,  and the statute being criminal 
in its nature, must be strictly construrd. I n  rc Hcgw, 623. 

Z, Wilful Disobedience of Valid Court Order 
1. Where lands belonging to the separate estate of a nife  a re  foreclosed 

under a duly executed deed of trust thereon, and rents a re  paid the 
nife  after such foreclosure, an order issued upon motion of the 
person entitled to the rents by virtue of the foretlosure that tlie 
husband should pay into court the rents thus collected by the wife 
is void ab initio, and tlie husband may not be held for contempt 
for disobeying such ordtir, nnd the fact that he did lot appeal from 
tlic granting of the order does not affect his liabilitr, the order not 
being one "lawfully issued." C. S., 978. In r e  Foreclosure, 488. 

1: Contempt Proceedings. 
b Fiudings of Fact  

1. Where the clerk of tlie court attaches an executor for contempt for 
failure to file a satisfactory nccouiiting as  ordered, and in the 
:~ccounting filed there a re  controverted matters a s  to whether the 
~ s e c u t o r  had overpaid some of the beneficiaries while underpaying 
others, and as to whether the executor was entitled to certain com- 
inissions, or whether the failure of the executor was a wilful viola- 
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( 'OXTEMPT O F  COURT B b-Co?zti~zued. 
tion of t h e  clerk's order for  h im to file a full  and  suficit%t account. 
i t  iu required tha t  the clerk set  for th  the  rv ic le~~ce nit11 his filldinPs 
and  conclucionr, ant1 upon hir  failure to h a r e  sufficiently tlollcs i o  
h is  order of commitment for c o n t e m ~ t  IT-ill be remxntletl to lliiri 
for  t h a t  purpore. I n  ~c H q c ,  623. 

('OSTRACTS. (Sprcific performance of. w e  Sl~ecific Perforrnnl~rc  , cwntr:~c+. 
requirrd to Iw in n r i t i ng  see Frnndc. Sta tu te  o f :  contracti  to d t~vi ie  WT 

Wills B a , )  
A Requisites and  ~ a l i d i t y .  

1. An offer and acceptanre in the same terms a r c  the  fonntlntiol~s of 
a n  enforceable contract ,  and to this end the  offer must 11e vom- 
nl~mic'atetl ant1 acceptecl i n  exact te rms and  same senw. for the  
n e c ~ s s a r y  mutuali ty of agreement of the  l m t i e s .  1)otlds 1.. T~,rc.st 
Co., 153. 

1. Any benefit. r ight or interest  accruing to  the  proinisor. o r  :1ny for-  
Irearaiice, cletrimel~t o r  loss sufferc.ii o r  undertaken I)$ t l ~ r  l~rolu iaw 
is sntticient vollsitlcration to s~ lppor t  a c o ~ ~ t r : ~ c t .  Rcotl; 1 . .  f i tr~.ri~t! i-  
tolr, 24.2. 

E' Actions for  l i r eac l~ .  

1. Plaintiff alleged t h a t  t he  defendilnt b:~l~li enteretl into : I I I  :~zrc't 'n~c,~lt 
\ritll defendant ~ ~ a r e h o u s c m n n  m-hcrchp the  bank agr twl  to ]r;~y :ill 
checks issued 11y th r  ~ ~ - a r ~ ~ l ~ o ~ i i ; e i n a n  in tlie caourse of Iiis I~n,*i?itw. 
for  the  season in consitler:~tion of the \vareliouseman's clxcc.utioll 
of a note wi th  a n  endorser to  cover any overdraft  in the \T-:ire- 
11ousen1;11l's acc'ount, t ha t  11lnintiff was  issued :I check Iry t11v w:lrck- 
Ilouscman in t 1 1 ~  course of h u s i n e ~ s ,  aud tha t  the  I~anl; rc,fuscvl to 
png tht, c l ~ ~ c l i .  H c l d ,  tlie bank's demurrer  to the action was ~ ~ r o p o r l y  
sustained. T h c  c:~sc of Oorl~c'll 7 ~ .  I17trlrr S~cppl!l C'o.. 124 S .  ('.. ::2,S. 
citetl and tlistingnisl~cd. l j r rr~ i t lc !~  c. Cullic'. 2 9 .  

G Corporate Powers ant1 Li:~bilitie<. 

1. The  ac t  of n genc~ral manager of a c u r ~ o r a t i o n  for  n 1:rrw terri tory 
in transferring :I s tore m:inager f rom one of drfendnnt's stort)s to 
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CORPORATIONS G c-Continued. 
another of i ts  stores within the territory and in fixing such store 
manager's compensation a t  the new post is binding on the corpora- 
tion. Stott 9. Sears, Roebuck and Co., 521. 

2. Where in a suit on a negotiable note against the corporate maker the 
payee introduces in evidence the note signed in the name of the 
corporation by its president, with one payment of interest thereon, 
and testifies that he had loaned the money to the corporation 
and received the note as evidence of the debt, the exclusion of 
evidence offered by defendant on the plea of ultnz vires that the 
money was used by the president for a personal obligation and that  
he had no authority to sign the note for the corporakion is not error, 
C. S., 3004, 3008, 3041, 1145, the president of the corporation having 
implied power to sign the note and secret limitalions on his au- 
thority not being binding on plaintiff, and the corporation having 
placed its president in a position to mislead plaintiff and cause the 
loss, and the corporation having ratified the act by payment of 
interest. White v. Joh?~son and Sons Co.. 773. 

I< Dissolution and Forfeiture of Charter. (Banking corporations see Banks 
and Banking H.) 

a Parties Who M a g  Sue for Dissolution 
1. Where a corporation has failed to earn four per cent on its total 

paid-in capital stock, it  is not required that  stockholders suing for 
i ts  dissolution under C. S., 1186, should own one-fifth of its common 
stock in order to maintain the action, i t  being sufRc~ent if they own 
common and preferred stock constituting one-fifth or more of the 
total paid-in capital stock of the corporation, commo 1 and preferred, 
and that they have owned such stock for a period of two years next 
preceding the institution of the action, and their right to maintain 
the action is not affected by the fact that holders of preferred stock 
are given no vote in the management of the corporation, the pre- 
ferred stock being a part of the capital stock of \ h e  corporation, 
C. S., 1156, entitling the holders to all rights of stoc1:holders subject 
to the terms and conditions on which their stock was issued. Kistler 
c. Cotton &Pills, 809. 

b Grounds for Dissolution 
1. The fact that  a corporation has earned net income sufficient to pay 

in good faith dividends on its preferred stock within three years 
prior to the institution of an action for its dissolution under C. S., 
1186, is not sufficient to resist the action for dissolution if the earned 
dividends do not amount to four per cent on its total capital stock, 
preferred and common. Kistler u. Cotton Mills, 809. 

f Prooedure 
1. Where the petition in a n  action for the dissolution of a corporation 

meets all requirements of C. S., 1186, i t  is not error €or the court to 
require the defendant corporation to file inventories as  provided by 
statute, and whether the court mill order dissolution upon the final 
hearing is to be determined in its discretion accord ng to whether, 
from all the facts shown, the failure of the corpcration to earn 
the required dividends was due to temporary condjtions or to its 
management. Kistlel- 2.. Cotton U i l l s ,  809. 
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( 'OUSTI~~R( ' i .AI J IS  s rc  Set-oft' : ~ n d  Countcrc1:lim: right to l~lcntl  counterclaim 
see. Plt:rdilrgs C. 

('OUSTIICS. (r.i:~bilitg of county cc~nimissionrrs to t l l i r~ l  1 ~ ~ 1 w 1 1 i s  wc5 l'nl~lic. 
( O f i c r ~ ~  ( '  (I:  tnx~l t ion  see T ; ~ x a t i o n :  ceou~'ts  setT ( 'ourts I:: -c~llools s c ~  
S(*liools ;lnd School Districts. I 

I' Fiscal Jlniiagemc~nt, I k b t  :riitl Securities. 

11 C o ~ c ~ i t ~  Espe?r.scs 

1. A cwn11ty is  nu ntlniinistr:~tire uni t  of the Stat(> in orir Stntcs-n.itlt3 
pnhlic seliocll systc~m, and under mandatc  of Art .  IS, sev. ::. :I 

s tn tu tc  reqnirilig n connty to maintain a t  1r:rst n six months sc3lrot~l 
tprm in cncll of i t s  school tlistricts ilnd to proritle tlit, I ~ P C P S B I I ~ ~  

fn11tls therefor by tasirtion o r  otherwise, i s  rnlitl. ant1 is  ywcific'a1l~- 
l~rovitletl for  ill srca. S of tlre ( 'onnty F i ~ ~ a n c t ,  Act, : I I I ~  i i i ~ t l ~ r  tlit' 
s t :~ tu t e s  :I county i s  :~utliorizetl to is.;nr Ircnrds neclessary to tllc, 
mnintc~~i:t~ic*e of tlw coiistitntion:rI scliool t r r m  in one of i ts  t1istric.t~ 
\vitlro~lt the  necessity of s1111mittil1g the isau;lnce of tlle bontls to 
:I ro tc ,  and  exlwnsrs 11cccss:lry to tllc ~n;iintcn:lnc~c~ of the scl~oc~l 
te rm ill ;I district include school sites, bnildi~lgs.  a necessary nudi- 
torium and s l i o ~  for  n tccllnical high sc.liool. a n d  s rwns r  tlispon:?l 
plants, togetlicr n.it1i toilet fnciliticx npctl:nr?: to the 110:1ltll of 
;~ t t end ing  sc.llrrl:trs in :I r u r a l  school. b'rc~iin v. . l Icrl i lc~rl~~c,!/~~j ( 'o~ci i t ,~~.  
500. 

C'OVIt'l'S. (Sul)rei~lt> ('n11rt set Ai l~pea l  :III(I E r r o r :  re111i1vi~l of C ; I I I S ~ ~ B  st\tL 
Rc.~iiovol of ('rinses.) 

A Superior Courts. 

c. .Iurisdicfioii oil . - 1ppcoT .s  fi'om I~ 'Cco~~lcr ' s  Co~ctY.u. (111 crimin:ll c:~scs scv 
(.'rimi~i;rl r.aw r) h . )  

1. Upon :~l)prnl f rom n rct'ortler's court t he  jnristlictioii of the Sl~l l r r ior  
('orrrt is  cleriwtire.  :tritl tvhrre i t  i s  not nrntle to :11tpe:rr in t l ~ e  
l~ltwtlings thnt  thc  recorder's caourt 1x111 jnristliction, the  Snl~cr ior  
( 'ourt obtains no jurisdiction. Bclrhntrz r.  I'crry. 423. 

2 .  TThcrc, nn ;~ppe:~I is  t:rIc~i~ from :I coiiric.tion ill n rccortler's ronr t  ill 
a c.;rsrx \vitlrin i t s  jurisclictioil, the  jurisdictio~i of the  Snpt.ri11r ( 'ourt  
on  apllcxl i s  t leriratire.  aiitl t he  clefc.ntlants niust be tried 1111 the, 
w n r r n ~ ~ t  :IS issued out of the  rtxorder 's  court ,  n~l t l  i t  i s  c r ror  for 
the Supcxrior ( 'onrt  to t ry  tlirm (111 1111 indictment calinrpiilg n dif- 
ferent offcnse f rom tha t  contained ill thc \varrant,  tlie c1iscrctioiiar)- 
11c1wc~r of tllc Snl~er ior  Court to  a l lo \~-  :111 amorldlnent to t he  \v:lrr:~nt 
I ~ e i i ~ g  lirtrited to amendments not  c#c~cting a cliaiipe in thc c l ~ a r w  
of the  offcnse. The ~ v a r r a n t  ill this c;lw c1l:~rgetl :~ss:rult and  I1:ittny 
oil ;r frmille. : ~ n d  the  intlictment cehargtd assault  : I I I ~  battery ill- 
fiictina serious injury.  C. s., 41'13. AT. 1 . .  GofS. ,740. 

f Jlcvisdictioii C-pon H c a r ~ i ~ i y r  or J I o t i o t ~ s  .Iftct' Orders o i  Juilg),lc'rtts of 
. I~co t I lo  .Jlctlgc 

1. A j ~ ~ i l g n ~ e n t  snstainiirp n tlt'murrer to the  c.onil,l;rint for  i t s  failure 
to nllrge facts sufticielit to constitute a cans6 of :lction is  11i11diw 
u ~ o n  another Superior Court judge 1111o11 motion to str ike out an 
; ~ m r n d r n t ~ l ~ t  to the  c'oml)liiint filcd unt1t.r lc,a~-tl of the fonncr  jihlg- 
mt~ilt. R.  I . .  Oil Co.. 123. 
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2, The doctrine of res judicata does not apply to orcliilary motions inci- 

dental to the progress of a trial, and the court has the discre- 
tionary power to strike out an order made at  a prior term requir- 
ing plaintiff to make his complaint more definite nld certain or file 
a bill of particulars. Temple u. Tcl. Co.. 441. 

B County, Municipal and Recorder's Courts. 
a Creatior~ and 'Organization 

1. The establishment of a General County Court by the bonrct of com- 
missioners of a county under the provisions of chapter 216, Public 
Laws of 1923, and section 2(24-a) ,  Public Laws of 1924, will not 
be held invalid as  being an unlawful exercise of legislative power, 
the jurisdiction of such courts being prescribed t y  the Ikgislature 
and the board of commissioners being clothed merely with the power 
to find the facts in regard to the necessity and ecpediency of such 
court, and their acts in establishing such courts having been ratified 
by the Legislature. Xeador v. Thomas, 142. 

2. Under the provisions of Art. IV, sec. 30, of our Conslitution the 1.egis- 
lature is authorized to provide for the election of officers and c l ~ r k s  
of General County Courts established by it ,  such cclurts being "othcr 
courts inferior to the Supreme Court" referred tc in Art. IV, secs. 
2 and 14, and the word "election" does not nect%arily import a 
popular election by the qualified electors, and the delegation of the 
power to elect judges of the general county coui'ts to the county 
commissioners is not an unlawful delegation of legislative power, 
and where such judge is elected by the commi~sioners uIxm a 
majority ballot i t  is immaterial whether their choice be callecl an  
appointmeut or election, the selection being madcb by the cominiq- 
sioners by ballot in accordance with the delegation of poner to 
them. Ibid. 

b Jurisdiction. (On appeal from conviction in justice's court see Criminnl 
Law D b 1.) 

1. The municipal court of Greensboro given the jurisdiction of a justice's 
court in civil actions on contract where the amoui~t  demanded does 
not exceed two hundred dollars esclusive of inte~est .  chapter 1%. 
Private Laws of 1931, has no jurisdirtion to issue summons outqitle 
the county in an action embraced in the justice's .urisdiction nhen 
all the defendants reside outside the county, C. S., 1489, 1490, and 
this result is not altered by the provisions of chapter 126, section 
34, Private Laws of 1931, the section being cons rued in relation 
to other sections, and C. S., 1489, 1490 not being specifically men- 
tioned in chapter 126, and therefore retaining the r vitality. Nilcs 
c. Powell, 30. 

2. I n  an  action brought in a court of limited jurisdictisn plaintiff must 
make i t  appear in the pleadings that the action is within the juris- 
diction of the court, and where he fails to do so a demurrer to the 
jurisdiction should be sustained even upon motion made after jndg- 
ment upon appeal to the Superior Court, the defect not being 
remedial by verdict. Barham u. Perrv, 428. 

e Appeals 
I. After an  appeal from a recorder's court to the Sul~erior Court 112s 

been effected and appeal bond given. the recorde . '~  court has no 
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1: A\rrnignn~cwt :11rt1 Pleas. 

(1 S f l l ? ? t '  o f / ' c l i s /~  

1. TVlie~x~ n t1efe11cl:rnt h:us I I ~ I I  l~ laccd in jeol);irtly 1111 ; IN intlictnit5nL 
charging c30nspirnc.y to  burglarize a ctxrtain home and ~ i t h  burgla- 
~+ously robbing said home, and a judgment of not guilty entered. 
L ~ I I ~  t l ~ e r c ~ f t r r  the dcfentlnnt is p lacc~l  o n  tr ial  on :rn irltlictmcnt 
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chargiug conspiracy to commit murder and murder of the occupant 
of the home. who was killed by one of the conspii.ators in an at- 
tempt to commit the burglary or  robbwy, and it  appears that both 
the attempted robbery and the murder arose out of the same trans- 
action, and that the death of deceased occurred ppior to tlie first 
indictment and that  in so f a r  as  the defendant ici concerned the 
same facts necessary to a conviction on the second i~dictmeli t  rvoul~l 
have necessarily convicted him on the first, the deftwtlant's plea of 
former jeopardy entered in the trial of the second inlictnient should 
have been heard by the court. the burden of prcof on tlie p1t.a 
being upon defeiidant. 8. v. Bell. 223. 

t Terrninatiotz of Former Prosecution 
1. Where defendant has effected an appeal from comiction in a re- 

corder's court and has  filed appeal bond, he may not withdraw the 
appeal in the recorder's court, and his plea of folmer conviction 
upon trial in  the Superior Court, based upon conviction in the 
recorder's court and withdrawal of appeal thereflom by the re- 
corder, is bad, the case being in the Superior Court f ~ x  trinl d c  n o ~ o  
on the charge contained in the \varr:mt issued in the recorder's 
court. S. z-. Qoff, 545. 

f Burden of Proof 
1. The burden of proof on a plea of former jeopardy i~ on tlcftwtlnnt. 

S .  v. Bell, 225. 

G Evidence. (Evidence in prosecutions for particular crime. see Pnrticul:~r 
Titles of Crimes; right of accused not to be comlwlled to tc,stifg 
against self, see Constitutional Law F.) 

Z, Pacts in  Issue and Relevant to Issue 
1. While ordinarily evidence of tlie commission hy the clefcndant of 

offenses separate and distinct from the one on which he is beins 
tried is incompetent, such evidence may be competent when it  tends 
to show and is admitted for the purpose of showing defendant's 
guilty knowledge or for the purpose of identification, and in this 
case, in which defendant was charged with murder in an attempted 
robbery of a filling station to which defendant had tlriven in a car 
with certain companions identified as perpetrators of the nttem1)tcd 
robbery, evidence that defendant had beeu riding around with the 
same companidns and that they had committed sevrral robberies, 
is held competent to show defendant's knowledge of the purpose of 
robbery and to establish his identity as  the drivvr of the car. 
8. v. Ferrell, 640. 

f Admiesions 
1. I n  this prosecution for \~antonlx and wilfully burning r barn, dcfend- 

ant's brother, in the presence of tlie officers, after Looking n t  de- 
fendant's boot track found a t  the scene of the crim?. charged de- 
fendant with having burned the barn, to which defendant made no 
reply : Held, the accusation was made under circumr,tances calling 
for a reply by defendant, and was competent evidence of defendant's 
guilt. S. G. Wilson, 376. 

2. In order for a defendant's failure to answer an accusation of com- 
mittiug a crime or coml~licity therein to be cum1)etelit ill evitlc~lcc 
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pending the> appeal, or if tlle appeal is  abandoned the  case is  not 
alive for  the  hearing of such motion i n  t he  lo.,ver court. 8. 1.. 
Edlcards,  661. 

1, Appe:~l in Criminal Caws. iA1)peals f rom 1nagistri1te.j' ant1 re(-ostlers' 
courts see Criminal Law D 11.) 

a I ' rosfc~btio?~ of Casc rlccordi~lg to Rules of Cotcrt 
1. Where a n  appeal in a capital  CRse is  not prosecute11 a s  required by 

the  Rules of Court  t h e  motion of the  Attorney-General to (locket 
and  dismiss the  appeal must be allowed, no e r ro r  appearing on 
the  face of tlie record proper. S. T. Edzcards. 443: S. c. Johtlaoic, 
610. 

1) .lppccrl.u in F o w m  Pauper is  
1. The  clerk i s  without authority to allo\v defendnnt',i application for  

aplwal ill fol'rna pnuperis in a criminal case nhc*re t h e  s ta tu tory  
nfficlavit fai ls  to aver  t ha t  t he  application i s  mace  in good faith.  
or tlefenclant's second application, intended to  c o r r t ~ t  the  deficiency 
in  the  first. i s  made more  than  five months af ter  the nd jou rnmn~t .  
of the  trrni .  S. u. Pike,  176. 

d Record 
1. Wllere tlie chasge of t he  t r ia l  court  is not in the  record i t  i s  pre- 

sumed correct. A'. 1:. JlcClltre, 11. 

2. \ \ ' l~ert~ no entries of :rylwill al111ear i n  the recortl o r  in the clerk's 
certifici~tc the  Supreme Court  acquires no jurisdiction. S .  r .  
Edlvards,  443. 

3. T h t ~  1.ecort1 011 rrl)]wnl im1)orts vc'rity. 8. r .  Goff, 545. 

e Review 
1. 1)cfcntlnnt. having been :mused  Iry h is  brother of burning lrrosecuting 

witness's bnru, under circumstances naturally c:rlljng f'or a denial. 
went to  the home of the l~rosecuting witness and !:ought to engage 
liilu in cvnrersation concerning tlle fire. While defendant and  prose- 
cuting witness w t w  talking the  prosecuting  witness,'^ three-year-old 
grn~idclaughter made a11 accusation implicating defendant a s  tht' 
culprit. Defendant did not deny the  accusat)m ~ n d  left  shortly 
thereafter.  Hcld,  the  admission in evidence of the  undenied accusrr- 
tiou of the  three-year-old girl  was  not prejudici:~l to  defendant. 
i t  being merely cumulative of t h e  competent untlt.nied accusatiou 
of clefendant's brother,  and  t h e  jury having a full  understanding of 
tlle circumst:~nces under which the  accusation was  ~nitde,  and being 
able to judge whether defendant 's  silence a n d  abrupt  tleparturt. 
\vrre due to h is  inliospitablr! recelltion and the  irreslmnsibility of his 
accwscr. Wlletller t he  com1)etency of a n  undeniecl accusation is  
c~sc.lusively :I question of law fo r  t h e  Court, q u ~ r t , ?  8. 5 .  Wilsott, 
376. 

2 .  Where i t  does not appear of record wha t  t he  testimony of witnesses 
would have been if they had been allowed to testify, esceptions to 
the  c s c l u s i o ~ ~  trf tl~t.ir testimony will not be considcbred. A. v. R o w  
l/llld, 544. 

2. Ko npl)eal lies fro111 a. tliscretinnarj- determination of a n  application 
fo r  n new t r ia l  on the ground of new11 discovered evidence. A. c. 
Hitldlc. 591 : B. u. E d ~ u m ~ I s .  6G1. 



( 'RIJIINAJ, LAW L e--Continued. 
4. Court's ruling 011 cluestion of \vlirther \v i tn(w is c'x11ert is  I I O ~  a l ~ j ? ( . t  

to ~ w - i c ~ w  w11~rr ru I i~ lg  is  s ~ q ~ p o r t t ~ l  11y cvidencc. S. 2.. ( 'ofcr.  6.X;. 

])AJI.-\GES. (I,:r\r goveruing mc;tsurtL of. in transitory nc.tions n r i s i ~ ~ q  ~ I I  : I I ~ -  
~ ~ t l i e r  s ta te  scr States A a 4 ;  duty to ~ii inimize tl:lm:lgc?: setb ('ontr:rc.ts 
I' ( a  : t l :~m;~gr s  fo r  breach of co11tr:rct to cc~nvc~y S(Y> \Till.: R c . . )  



936 INDEX. 
- 

1)I:ATII B a-Coutittucd. 
fact of death being krlo\vn and that plaintiff administrator was not 
appointed until several years after intestate's dc.ath n+hen the fact 
of liis death wns discovered, is not sufficient to overrule defendants' 
motion of nonsuit based on the fact that the elmplaint showed 
tlint the action was uot brought within the time limit prescribed. 
Curlee v. Pozcer Co., 644. 

d E~idetfce and Burden of Proof 
1. In :In action for wrongful drat11 the burden is  011 pla ntiff' to establish 

by adequate evidence the de:ttll of the intestate, the defendunt's 
uegligence, and prosimate causr. Johnsort z'. IZ. I ? . .  127. 

L)l~:I)ICATION see Highways D n 1. 

1)EICI)S ASD COSVEYASCES. 
d Requisites and Validity. 

n Considoatim~, 
1. The relntion.;liil) between the l~nrt ies  is a good coi~sidrration for a 

deed esecuted by n father to his children, and his deed is valid 
where the rights of creditors or subsequent purchasers for value 
without uotice are  not involved. Little z'. Little, : . 

I3 Registration and Priority. 
h I ~ ~ s t r ~ t o ~ ~ o z t s  R e ~ u i r i n g  Ilegistrcction 

1. An agreement that the grantee should hold tlle l~iugerty deeded in 
trust for himself aud the otlier ~ ~ u r c l l a s e ~ s  yayiug :I 1)roportionate 
part of the purcliase itrice is a tlust agreement a1 d not a convey- 
:ulce of or contract to convey land, mid the trust agreement does 
11ot ~ e q u i r e  registratio11 as against the grantee's judgment creditora, 
C .  S., 3309. Crossett 1.. -UcQuee~~, 48. 

(' ('onstructioi~ mil  Ol~eratioli. (After acquired title see I:atol)yel A c.)  
(, h'statcs clnd Itit@rtsts Created 

1. A deed to "W., his lifetime and then to his heirs, if his heirs has no 
bodily heirs a t  their death the land returns back to" the grantor, 
wit11 llnbenduni clause "to said W., his lifetime mid then to his 
heirs and assigns to their only use and behoof forever," with 
\varrailty cliluse iu like tenor, conveys the fee sinlple title to N'. 
by i~pplicntioli of the rule in Shelley's case, which applies in this 
State ;IS :I rule of property us well as  a rule of law IVhitchurst v. 
B o ~ r c ' ~  s, 341. 

f C'otid~tio~is arid C o r c i ~ a ~ ~ t u  
1. A father esecutetl to certain of liis cliildreu a detd coiltail~ing a 

covenaut thilt the grantees should support the grailtor for the re- 
mttiuder of his life. After the grantor's death, ~ h i n t i f f s ,  other 
cliilclren and grandchildren of' the grantor, sought to set aside 
the deed for breach of the covenant. The grantor did not retain 
the right of rePntry and did not seek to rescind or cancel the deed 
during liis lifetime. Plaintiffs did not allege that they had con- 
tributed an3 thing to the su1)lmrt of the grantor. Held, plai~itiffs 
could not complain of the breach of the covenant. Llttle v. Little, 1. 

2. Deed to lot in devrlolment carried easements in streei s aud improve- 
ments but crentetl 110 light to maintenance of in~prol  ements. Dodds 
c l'rnut Co., 153. 
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3. Deed to A. and R. fo r  lift,, each grantce c o r f 3 n : ~ n t i ~ ~ c  to Ilny 1111c~-l1:1lf 

the  t a se s  and cost of repairs,  i s  hr ld  to rontlt~r A. lialrlt~ for  11111y 
one-half t a se s  and costs :~ltllougll TZ. reconreycvl hi!: i~~tt't'wt!: I~:r(~l; 
to tlit, grantors.  S a ? ~ d r r n o ~ i  z'. S'ni1drrnoii. 260. 

4. Therr, a r e  no implied covenants with respect to  titlt,, qn:t i~ti tg or (,I)- 

cumbrance in the  sale of real  estate, and where a d e c ~ l  to ~n.o]lcrt>- 
in fee  simple does not contain :I corenant of srizin the  g r t t ~ ~ t o c ~  Inny 
not maintain a n  action against  his grantor  for  hreacli of I . O V I ~ ~ I : I I I ~  

of seizin in t ha t  certain minrra l  r ights in tlie lnncl ll:r~l ltrrn n -  
served hy the grantor 's  prrtlrcrssor ill t i t lc t111t1 wf'rtx ]lot ( . ~ ~ l ~ r t ~ y t v l  
by the  grantor 's  deed, t11ou::Ii ~rl ;~intiff  might 1n;rtint:tin : I I I  :t(Ti~ln 
u n d ~ r  the principles annoni~cetl  ill Hriiof('r 1%. 11'('trlt!1 ( ' ( I . .  17s S .  ( ' . .  

381. O U ~ J  z'. Ba.i?k, 367. 

D E M U R R E R  see Pleadings I). 

DIT'ORCE. 
D Juriudiction and P roceed in~s .  

a Jur isdic t io~i  a n d  Vrmtc 
1. h wife \rho h a s  h e m  forcctl hy 111.1. 11n~l)nntl to  Iri~\-ct h i \  11c1in1, :It 

liiglit and take  refuge elsewliere Iring :~cqu i r r  :l stbl)i~ril ttt 11omi(.il<~, 
a n d  may  sue h im for  alimony wit11011t tlivot~ci~ in t h r  ( ~ ) i ~ n t ~ .  of 11cb1. 
~.esidence. and the  husband is not entitlt.11 t o  remo\-:I] t o  the' c,onllty 
of his residence a s  a m a t t r r  of' right. ('. S.. 469. 18.77. l(ifi7. .llillrr 
c. Miller. 763. 

E Alimony. 

1. Where the  llusbancl and wife est3cutt. a c l t ~ t ~ l  of sep:~r;ltion in con- 
formity with the  statute.<. C .  s . ,  2.513, 2516, 2229, rind witliolit 
coercion or undue influenct~. wliicli provided for  the t r a w f r r  of ce,r- 
tail1 real  estate and  personal prol~er ty  to  the  \\if? ant1 in \\.hiis11 
they agree to l i r e  separate nncl al lart  from t,:~cll otlier ant1 to rr1c:lso 
each otlier f rom all  prol?erty and otlier r ights i~r is ing  ont of tl111 
mar i ta l  relationship. ant1 tlic ileetl of s c l~ :~ ra t ion  is  a l~l r ror i~t l  1)y ;I 

consent jud-gnent upon findings by the  c.ourt t ha t  t l ~ c  terms of tht, 
deed of separation Jrerc not injurious to the  wif r  ant1 wcro f a i r  
:rnd reasonable:  HeTrl, t h r  consent judgment mag 11e l~lcndetl a s  a 
complete bar  to  the  wife's application for  alimony p o i d ( ~ t c ~  lit? an(l  
for  reasonal)le counsel fees, C. S., 1666, in the  wife's subwquent 
action for  divorce a mcnsn et thoro, C. S.. 1660, and  a n  order i lmy 
ing tlie application for  alimony tliid ret:rining tlie cause for  tr ial  
u l ~ o n  the  issue of tlie wife's r ight for  divorce rt  ?norsa is irot 
erroneous. B T O ~ L  'L'. Brozcn, 64. 

F Custody and Support  of Wife and 3linor Cliilclren. 
n Jurisdiction of Court aitd I ' i~ocedrti~ 

1. Construing C. S., 1664 and 2241 together i t  i s  held t11:rt nliere lius- 
band and wife h a r e  separated witllout bein:: divorcetl the right 
to  the custody of minor children may  be determine11 by habeas 
corpus proceedings, but where the  parties h a r e  been tlirorced nntl 
the  decree does not an-ard the  custody of the  children, tlie lxocedure 
to determine the  right to their  custndy is by motin11 in the  came,  
and hnbras corplts will not lie, :rnd n.11ere in habeas corpits pro- 



ceeclings a decree for absolute divorce between the parties is intro- 
duced in the record without objection, but the court makes no find- 
ing as  to whether the parties had heen divorced, but awards the 
cuqtody of the child to its mother, on appeal the case will be re- 
manded for a finding as  to whether the parties had been divorced. 
In he Albertson, 742. 

2. A deed of separation between husband and wife containing an agree- 
ment for the custody of their minor child does not preclude the 
court, upon granting a decree for absolute divorce in a suit brought 
subsequent to the deed of separation, from awarding the custody 
of the child in  accordance with the statute. C. S., 1664. Ib id .  

d En.forcen~ent of Decree for Support or Alimon~j 
1. Plaintiff sued her husband for reasonable subsistencme under C. S., 

1067, and the parties entered into a consent judgment, approved 
by the court, providing for the payment to the wi.le of a certain 
sum monthly and making such sums a lien upon the husband's real 
estate. The husband failed to make payments in axordance with 
the judgment and the wife brought a separate lction alleging 
abandonment. Held, the husband's demurrer to the complaint in 
the second action was properly sustained. C. S., 511, the wife being 
remitted to the prior judgment. Turner v. Turner, 198. 

"UOBIICILE" see Divorce D a 1, Chattel Mortgages B b 1. 

DOWER-Decree for owelty barred in ten years see Limitation of Actions 
A d ;  time from which statute runs see Limitation of Actions B a 4. 

EASEMER'TS. 

A Creation. 
d Easements Rt~nlting With the L a n d  

1. The purchaser of lands in  a "model village" development project, 
while she may be a dominant tenant over the streets laid out and 
in respect to other improvements contemplated, cannot by her 
purchase acquire a right a s  against her grantor for the continuous 
maintenance and upkeep of the contemplated improiements in the 
absen'ce of an express contractual agreement to that effect, and the 
provisions of the deed in this case excepting rights of way for 
water and sewer lines to the grantee were inserted for the protec- 
tion of the grantee and did not constitute a coniract for such 
maintenance. Dodds v. Trust Co., 153. 

EJECThIENT. 
A Right of Action. 

c Defenses and Counterclaintu 
1. Counterclaim for usury may not be set up in action in ejectment. 

Xortgage Corp. z'. W i l s o n ,  493. 

C Pleadings and Evidence. 
a  Pleadings 

1. Where in an action to recover possession of land plaintiffs set out in 
their complaint the deed under which they claim, t:.iey are bound 
by its contents. Burrougl~s v. Womble, 432. 



I-,I,I~~CTRI('ITT. 

A Duties and 1,inbilities in Respect Thereto. 

n I n  G'e l~wnl .  (Action for  ii1jnr;- f rom fall ill clnrli : if t i~r 1111\v(~r ~vt 'n t  off'. 

sep S c l i g e n c c  A e 2.) 
1. I n  nil ac8tion to rccBorrr for  tllc \vrongful cle):ttli of 1)1:1intiff"s i l~t( 's t i i l( ' .  

~ l i o  \ ~ - n s  11n~iletl to 11e:rth ill :I firc oc!cnrring \\-llile i~~ tc~s t : r t c~  \\;Is ;I 

l)risoner in n niunicil~al stoc.I;:~tli' \\-hich w : ~ s  furnisliucl \\-it11 e l cv  
tricity by tlefendant, l~laintiff  m;ly not rc3covi,~. cxrcJ1i tllc~ngli it 111l 
conctxlecl tlla t tlie fire resulting in iiitc5stir tc7.s t l ~ ? l t l ~  \v:ls c.:lnswl 
by a defect ill tlir electricnl equil~mellt  wllrre :ill the ttT-itl(sl~cv 
t(>nds to sliow t h a t  clefentlant l~owc~r  co1ilDany wns  111111(~1~ 1111 t1IIty 
to nmintain I J ~  ins l~ect  the cqnil)lncnt.. SIllo.t'ift 1 ' .  l ' r ~ r c ' c ' t '  ('0.. 5!). 

1. I n  this prosecution for  t~mbezzlenii~nt. ('. 8.. 4 3 S .  t l~ t ,  St:~tt '  i11t1.0- 
ducecl the  n-ritten contr ;~ct  be t~vcen defendant :tnd l ~ i ' i ~ s c ~ v n t i n ~  
witness wlierehy defendant ngrcwl to buy a lot ;rntl lruil~l :I lio~~scx 
thereon for prosecnti~ig Jvitness a t  n stipulatetl l~ricc', tlle lot nc~t to 
cwst over an amount immed, and the  lrrosecutiiig wi tnws :~gl'cetl 
to esecutr  n note sccurrd by dertl of t rus t  oil -othc~r 11rolwrty for  
pa r t  of the contract  price a n d  to p:iy the b a l n ~ w c  ~ l p o n  (~11nl11etio11 
of the  contract. I)efend:~nt discunntc~d the  note ;1nd 11;ritl ;r n~ucl i  
smaller suiu on it c ~ i ~ t r a c t  to 11urcliase the lot, but f;~ilrcl to 11i1,v 
tlie purc l~ase  price o r  to obtain title thereto. Tlie St;lt(, introilucr(1 
oral  testimony of prosecutin;: witness, orc>r c1efentl:rilt's ol~jectioil. 
teritling to show tha t  the  parties agreed tha t  the full  procwtls elf 
tlie notc should bc used to pay the purchase price of tl~r. lot. I Ic ld .  
the p;crol tcstilnony \\-as c~orn])etent, i t  not bciiin ill cuntrndiction 
of t h e  writ ten terms of tlie agreement, t he  \\.ritteil agret'mellt con- 
[;lining no st i l~ulntion :IS to  tlic specific application of t11c funds. 
s. V. VcClure ,  11. 

1. Just  compensation f o r  the  taking of' I:!nds inc.ludcs all  el tm~cnts of 
daniages, nnd where i t  is  adjudged tha t  defendant in cc~nt le innat io~~ 
l)roceediugs was  entitled to the amount  rensonnbly espentlrd for the 
construction of a drawbridge in;~ilr  necessary for  tlie m:~intcri:~nce 



of tlefrnclnnts' franchises as  public-service corporatious by l)laintiff's 
tilBin& other lands of defendants for an inland water-way, an in- 
btruction that tlefentlants were entitled to recover, as  a part of the 
reasonable cost of constructinq the bridge, the reasonable costs of 
necessary preliminary surveps, and intorest on the amounts reason- 
nhlp expended in the construction of the bridge from the time of 
their expenditure, is h d d  without error. Myers r. Causezcny Co., 
305. 

1) Proceedings to Take Land and Assess Compensation 
1) Preliminary Heaviq~gs nnd Aphvaisals 

1. Where it is stipulated by the parties in condemnation proceedings 
that a hearing before commissioners appointed by the clerk under 
the provisions of C. S., 1716, should be waived, a r d  judgment is 
rendered determining the amount of damages, and on appeal the 
Supreme Court affirms the judgment a s  to the compensation allowed 
and remands the cause for error in the exclusion of another element 
of compensation to which defendants a re  entitled, on the subse- 
quent trial to determine the amount recoverable on such other 
element of compensation the parties are  bound by the stipulation 
waiving a preliminary hearing by commissioners, and plaintiff's 
esception to the trial of the issue without such preliminary hearing 
will not be sustained. Myers v. Causeway Co., 508. 

c Exidence a n d  Trial 
1. In  this coridemnatiou proceeding it  was adjudged that defendants 

were entitled to the amount reasonably required f o *  the construe; 
tion of a draw-bridge made necessary in order for defendants to 
maintain their franchises by plaintiff's taking of other lands of 
defendants for an inland water-way. Defendants introduced a n  
expert witness v h o  testified that certain expenditures made by 
defendants were reasonable in amount and necessary to the con- 
struction of the bridge: Held,  the testimony was competent for the 
purpose for which it  was offered, and even if i t  ~ h o u l d  be held 
incompetent, i ts admission would not constitute reversible error. 
3 l y a s  v. Causeway Co., 508. 

EQUITY. (Equitable remedies see Particular Titles of Remedies.) 
A Principles of Equity in General. 

b H e  Who SeeLs Equ i t y  Must  Do Equ i t y  
1. Where party demands equitable relief he can enforce forfeiture only 

of interest in excess of legal rate. Mortgage Corp. I ) .  lVilson, 493. 

ESTOPPEL. 
A By Deed. 

a Creation and Operation i n  General 
1. Plaintiffs conreyed the land in question to E. S. for the term of her 

life and to J. S. for the term of his life, the grantees i n  the deed 
agreeing to pay taxes levied against the property and to keep the 
premises insured and repaired, the deed providing for reversion 
to the grantors upon breach of the agreement, and that E. S. 
should have all rents and proflts from the land not actually occu- 
pied by the grantees. J. S. the11 conveyed his interesx in the p r o p  
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er ty  hack to t he  grantors :  Held,  the g x n t o r s  werc estolq~ed hy  
thr i r  original tleed f rom claiming any of the  rents nntl profits fro111 
the prol~er ty  ]lot actually occupied by the  grnntrcs ant1 from deity- 
i l ~ q  tha t  liotll the grantees were to pay the  t a se s  ant1 keep thc3 
l11.11l1erty insuretl ant1 in repair. and in their  action t o  have the 
lif(i w t a t e  of E. S. declared forfeitetl for  hrcwch of the  agreement. 
I:. S .  was  errtitlecl to a jndgment in her  favor upon a showing tha t  
clic hat1 paid half the t a se s  and the cost of il1sur:lnce and repairs. 
:nit1 to :I jutlgmcnt t h a t  she recover the  amount lmid l ~ y  her  for  
rt>li:tirs and insl~r:r~lc,e ahore  one-half the cost t l~errof .  Strr~derso~r 1.. 
S!rirdc~'.so,r, 260. 

c -1 f t c r  Acquil'ed Tit le 
1. Title by estolrpel will not prevail against  purchaser without noticc 

liaviug prior registry-title acquired through indeprrltlent sourve. 
l~ci i r l~  c. . / o h ~ ~ ~ i r ,  180. 

C' Equitable Estoppel. 
(1 Grorrirds !111d Essextirr1.s 

1. \Vitivt~r is  :in i ~ ~ t e ~ i t i o ~ ~ a l  relinquisl~ment of a kllo\vn right, and 
kno\vleclgc of the right ant1 intent to  waive mnst be made pla i l~ ly  
to :rIrpcar. Brudy 1 ' .  Br'wlit Alsso.. 3. 

2 .  TVlrere :I lessee of a moving ljicture theatre,  the  p la in t id  i n  the action, 
c.lailns title to certain personill property a s  l iurcl~aser f rom a former 
Ir.;secx. widelice tending to  show tha t  11e had  told t he  lessor of the 
theatre.  tlrc deferid:int, t h a t  lie was  going to purchase the property 
froni the  former lessec~. establishes a si tuation valliug for  a n  asser-  
tion of title thereto by the  lessor, if any 11e lias, and  Iris fa i lure  
to (lo so v i l l  estop him f rom claiming the  property a f t e r  the  plain- 
tiff has  bought the  proler ty  and  paid for  i t ,  and  the  evidence in  
this case i s  held to support  the  t r ia l  court 's  instruction on this 
:~sl)ec:t of the  case. Grceile ,o. Carroll, 459. 

::. The  l~urcllaser of stock is  not  estol~ped from bringing action on the  
sellc.r's agreement to repurchase the stock a t  a f ised.  price upon 
tlemi~lid by the  purchaser by accepting dividends thereon af ter  
tlemand u~ron  the  seller to repurchase in  accordance with the  terms 
of the  agreement, the  purchaser being entitled to the dividends so 
loll:: a s  he owns the stock. Byrd  v.  I'olcer Co., 389. 

I.:\-II-)Esc'IC. (Iteceptiolr and \vithdrawal of evidence see Tr ia l  13; evidence 
ill criminal cases see Criminal Law (2.) 

I( Burtlell of Proof. ( I n  l~a r t i cu l a r  ac t io i~s  see Par t icular  Tit les of 

1. The burdeli is  on plaintiff seeking to  recover certain articles of per- 
boual l~ rope r tg  to prove his title, but where h e  lias made out a 
l)ri111;1 facie cusc of ownership by s h u w i ~ ~ g  his purchase of the  



INDEX. 

EVIDENCE B a-Corntinued. 
property from a third person, the burden of going forward with 
the evidence shifts to defendant to show the particular facts upon 
which he bases his claim of title, and under the facts of this cnsc 
the court's use of the expression the "burden shifts" to the de- 
fendant is  held not prejudicial, the court charging that thc blutlcn 
of the issue was on plaintiff. Greme v. Carroll. 439. 

b Defenses 
1. Burden of proof on affirmative defense is on defendcnt. McPoso~r r. 

Williams, 177. 
2. Where the defense to a n  action upon a negotiable note is that tlie 

note was given solely for the accommodation of the payee and wns 
not supported by consideration, the defendant's admission of tlie 
execution of the note makes a prima facie case that will take the 
case to the jury in the payee's action, but does not shift the burden 
to the defendant to establish his defense by the greater weight of 
the evidence, the burden of proof on the issue raised by the plend- 
ings remaining on plaintiff throughout the trial. Steiu v. Lecim, 
302. 

D Relevancy, Materiality and Competency. 
a I n  General 
1. Where an action on a note is resisted by defendant solely on the 

ground that his name was forged on the note, evidence offered by 
him relating to consideration for the note is properly excluded ns 
being irrelevant to the issue. Pendleton v. Spcnwr, 179. 

f Impeaching and Corroborating Witness 
1. Where plaintiff's testimoney a s  to the amount he was to receive 

under a contract of employment is directly challenged by testimony 
of defendant's general manager, letters written by plaintilT to 
officers of defendant company relative to the compensation agreed 
upon are  competent in corroboration of  plaintiff',^ testimony, and 
objections to their admissions on the ground that they contained 
self-serving declarations will not be sustained, the letters being 
admitted solely for the purpose of corroborating plaintiff's testi- 
mony and not as  an admission by defendant of thch matters therein 
contained. Stott v .  Sears, Roebuck und Co., 521. 

E Admissions. 
b By Parties 

1. In  a suit by the payee to recover upon negotiable notes a n  unaccepted 
offer of compromise made by the maker of the no-es is not compe- 
tent evidence as  a n  admission of liability, nor is  the statement of 
the amount offered as  a compromise a statement of a fact inde- 
pendent of the rejected offer such as  to render it  competent a s  an 
admission. Stein. v. Levins, 302. 

H Hearsay Evidence. 
c Declaration by Decedents AgGinst Interest 

1. The nieces and nephews of deceased filed a caveat to her will which 
was tried solely on the question of the mental cap~icity of testatrix. 
Caveators introduced in evidence a declaration cf their deceased 
father, brother of testatrix, which had been entered of record in 
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the ~)ubl ic  records in a certain county of another state and which 
set forth declnrant's contention that he had not been paid his 
distributive share of his father's estate and nrliich sought to pre- 
serve evidencr thereof for the benefit of declarant's wife. The will 
tlerisetl the 1)rol)erty formerly csomprising the estate of testatrix's 
father. Held, the declaration was in the interest of declarant ant1 
was inc~oml~ten t  as hcarsay evidence and was irrelevant to the 
issue of mental ca~xc i ty  involred in the trial, and its admission 
constitute11 reversible error. IIL rr' Trill of Hargrove. 7 2 .  

d Dcclrr~.trlio~rs as to Birth rtritl Rcltrtioiiships 

1. In ortl(8r for x declaration as  to pedigree to be comycte~lt in evideuce 
it  is required thnt it  be made ante litcm motam and that tlie de- 
c.l:~rant hc disinterested. and a declaration made by the father of 
cirventors which in substance sets forth the declarnnt's contention 
that he Iiad not been pxiti his distributive share of his father's 
estate and failing to identify caveators as  his sons is held in- 
comlwtent to prore blood relationship in caveators' action to set 
nside the will of their father's sister disposing of property formerly 
colnl)rising the estate of testatrix's father. III rc llTill of Hargrore. 
72. 

o 1'cJsti?notr!/ of Enzplo~ccs or -4gents as to Dcc1arafiotl.r of Prilrcipal 
.Igai)i.st Into'est 

1. In a n  action I)y tllr assiqwe of a lease against the lessor to rrcl>ver 
certnin ltlml~s and equipment used in a moving picture theatre. 
the assigner claimed title by purchase from the lessee, and tlic 
1t.ssor clai~ned that the lnmps had been substituted for the original 
fixtures hp the lessee and that by agreement title thereto remained 
in tlie lessor: Held, testimony of a former employee of tlie lessor 
as to n conrersation between tlie lessor and the lessee in which the 
lrssee admitted title in the lessor is incompetent ns hearsay, and 
was 1)rolrerly excluded. Grcenc v. Carroll. 431). 

J Parol Eritlelicc Affecting Writings. 
(7 Ge?ic,rtrl IiuT('s Gorertting Admissibilif y 

1. I'arol eritlwcc, is conilxtt>nt to show that ;r contract not required 
to be ill writing wits liartly written and partly oral, and parol testi- 
mony of the unwritten part is competent if not contradictory to the 
writtcw terms. AS. v. JlcClzi~e, 11. 

2 .  Plaintiff brought action for the breach of an agreement alleged to 
have been enter~cl into by the parties during their negotiations for 
:t 1e;tse of defendant's property, the agreement providi~lg that  cle- 
fcntlant should not lease any other portion of the ~ r o p e r t y  for use 
in the business in which plaintiff was engaged. The alleged agree- 
ment \vns not included in the written terms of the lease contract. 
Held,  in the absence of allegations of fraud or mutual mistake, 
evidence of the alleged agreement was incompetent a s  parol evidence 
in contradiction or variance of n written contract, i t  being pre- 
sun~ctl thnt tlic parties included in tlie written contract all pro- 
visions by which they intended to be bound. Xakellaris v. Wyche, 
173. 

::. Pnrol evidence a t  variance with the terms of n written contract is 
incompetent. Sherrill v. Graham County, 178. 
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4. Party endorsing note and guaranteeing payment may not show 

different liability by parol. Carr v. Clark, 265. 

5.  As between original parties it  may be shown by parol that parties 
signed a s  sureties and not comakers. Furr v. Trull, 417. 

6. Parol evidence that the agent of a corporation for the Imrpose of 
selling its stock was expressly authorized and directed to tell 
proposed purchasers that  if they would buy stock the corporation 
would repurchase i t  a t  any time upon the purchaser's demand a t  
a certain price, and that plaintiff purchaser bought the stock upon 
this agreement, is held admissible in evidence although no such agree- 
ment was contained in the written stock subswiption contract 
signed by the purchaser, i t  not being required that a contract fnr 
the sale of stock should be in writing, C. S., 1164, and the parol 
part of the contract not being in contradiction of the written terms. 
Byrd v. Power Go., 589. 

7. Payee's surrender of note to maker and acceptance of another note 
amounts to cancellation not requiring writing, an9 parol evidence 
thereof is competent. Bank v .  Oil Co., 778. 

K Expert and Opinion Testimony. ( I n  criminal cases see Crimiual Law 
G i.) 

a Conclusions and Opinions in  General 
1. Where the determinative question in an action is whether the in- 

tervener is the purchaser of a draft or a n  agent for its collection, 
testimony of the intervener's agent that it  was a purchaser is 
properly excluded as  invading the province of the jury, and the 
facts relating to the intervener's acquisition of the paper not being 
in dispute, such testimony is  also incompetent a s  bling a mere con- 
clusion of the witness. Denton v. Milling Go., 77. 

2. Testimony of physician that  insured was not permmently disabled 
held not conclusive. Miaskelley v. Ina. Go., 496. 

3. Expert testimony as  to whether taking of lands necessitated con- 
struction of bridge in  order to maintain franchise and a s  to reason- 
ableness of expenditure therefor held competent. Nyers v. Cause- 
way  Co., 508. 

N Weight and Sufficiency. 
c Credibility 

1. Where one witness testifies that he heard defendant's train sound 
its whistle, and another witness testifies that he was in  a position 
to have heard such signal had i t  been given, and did not hear the 
whistle, the aarmative testimony is ordinarily more reliable than 
the negative, but such testimony is some evidence that the whistle 
was not blown. Johnson v .  R. R. ,  127. 

EXECUTION. 
B Property Subject to Execution. 

d Intervention of Equitable Rights of Third Psrsons in  Pvopatll of Judg- 
me%t Debtor 

1. Plaintiffs alleged that  they were purchasers of certain land with one 
of defendants, that  deed was made to him and that he took posses- 
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sion of t h e  land a s  trustee for  l ~ i n ~ s e l f  ant1 1)l:iiutiffs 21s re11:i11ts in 
conlmon under a c o l ~ t e m l r o r n ~ ~ c o ~ i s  agrrement lwt\vc~t~11 tl~tx 11:1rric,*. 
i ~ ~ c l i  liariiig paid one-fourth tlie purchase price, t1i;lt tlie t r w t  
agreement was  ill wr i t i n r  hut n . :~s  not registered until i ~ f t c ~  tilt, 

tlocketing of the other drfentl:l~its' judgments a g n i ~ ~ s t  tll? g1?111tt'0 
tlefendant, t ha t  the  dccd to t l lr  grnntoe dpfentlaiit fh i le~l  to tltx- 
scribe him a s  "trustee" tlirougli tlir mutual  mistnke of the ]t:~rtic>s 
or the  draftsnltin, tha t  the grantee dcfen(1mit rsecutctl a ixkeistcrc3ll 
mortgage oil his one-fourth untlivitlrtl i n t ~ w s t  and tha t  thc~ mort-  
gage was  foreclosetl :111d his interest purchased a t  the. snlv by 
p1:lintiffs. Held. the  t ru s t  ;igreement was  not n cacrllvcy:lnw of or 
n coiltract to convey land, C'. S.. 3300, aiid ditl i ~ o t  rcquirc r~g i s t r i i -  
tion :IS a g n i ~ ~ s t  creditors, n'iiil niton demurrer  of t l r f e i ~ t l n ~ ~ t  grant(%("-: 
judgment c~wl i to r s .  1)lnintiEs w r r r  entitled to reform;~tioli of tllcx 
clretl. and th r  judgment creditors whose judgments \\-cLrc. doc.l~t~tc~11 
prior to the execution of the niortcage were rntitletl to ;I lit,n o111\- 
upon dcf'eiidnnt prnnter 's  one-fourth interest  in tht. l;li~tl, illi(l tli(l 
jutlpment cretlitors ~ l i o s e  jutlpmeilts v e r e  tlocltett~tl s i~ l i s cq~~c~ i r t  
~ I I  tlic execution of the  mortgage \ytbre not rntitlctl to :111y lit.11 nLn111 
tlir land. Crossctt .r'. JlcQlteeii. 4s. 

F Time Within Whicli Esrcut ion  N u s t  IIP Com~le t r t l .  

(1 Life of J ~ t d g m o z t  f o r  Purpose of Eaccltlioll ill G'rnc'~'al 

1. The issuing of esecution on a decree cliarginp owclty in l i : ~ r t i t i o ~ ~  i.: 
barrctl by the ten-year s tn tu te  of limit;ltic:i~s, tlic lien niJoll l : r l ~ t l ~  
of :I docketed judpinei~t hc.i~~g b i~ r lw l  a f t e r  th(1 Ii111sc of t(w ?.(XI.' 
f rom the clntc of docketi i~g.  and the bar  of the s t a t n t t ~  i-: 1urnlYt~ctcv1 
by tlie begiiinii~g or' nil execution which is  not colnlilrtc~l I I ~  ;:11t' 
prior to the expiration of tlie ten yc:lrs. ;111 execution ntltli~lq 11otl1i11z 
to tlie life of the lien of the  judgment. II!l~n(tit c. .Io~rc's. 3 K i .  

I< l<xecutio~i Agailist tlie Person. 

a Grozc~~tla o11d Keqtlisitcs 
1. Where judgment is rentlerrtl in :III ;~cTion for  1nnlic.ions l r r o e ( ~ . ~ ~ t i o ~ l  

and  a l ~ u s r  of procrss by t1c'f;lult i11itl intluiry. exrc,nticll~ i le i~i i~s t  t l ~ ( '  
lteraon of clefend:~nt m:iy not I)(, hacl ulion the  1-tjrtlict of t l ~ c  .j111'y 
upon the issue of t1nm:~gcs. : I I ~  affirmative fincliqg by tllc jiiry of 
ilctu;rl n~xl ice  being 1iectw;lry fo r  execution :~g: r i l~ i t  t l ~ r  11c~rson O I I  

tlie first rnnse of' nc t io i~ ,  iilicl wilf~11 abuse of 11rocesa bc'i~~!: llecc,swi,y 
on the  second. K l a ~ ~ t l c r  1. .  I f - e ~ t .  52.1. 

1. Esta te  held not liable oil liote signed by admi~iiatr; i tor purctly f ~ ~ r  
ncc.oulmodation of m:~kers.  B(1117; c. Vuircc, 10::. 
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1:SP:CUTOIIS ASD A D ~ I I S I S T R A T O R S  C c-Co?ztinucd. 
2 .  Ordina13y esecutor camlot bind es ta te  11y brolrera:c. contract to hell 

a t  fixed price. H a r r i . ~  z'. Trust  Po.. 526. 

D .illow;lllce a11c1 Payment  of Claims. (1,imitaticm of i l ( . t i ( ~ ~ ~ s  011. s ( ~  1.i111i- 
tntion of A i r t i om H f :  1inl)ility of tlrviwe for,  scr  V'ills 1' i.i 

11 Clnints f o r  b'o~cicses 12ordo.etl Ikceased 
1. Promisec performing services lnay recover ul)ol~ qi1611tion 111~1,iiit in 

nctiou oil ~ i n ~ ~ ~ f o r r r n h l c  contract  to  dcvist~.  Crrtrirflrfi 111 I.. G~'c i~i f l rn~i~.  
863. 

t 3  Pr ior i t  ies 
1. A doclrcttd judgl l~rnt  a g a i l ~ s t  the  lantls of :I t lc~ .c :~sc~l  c.onit>s \\.ithi11 

tlie lift11 class eliulneri~tcd 11s the  s t a t ~ ~ t c  l)rescribill,; priority. C'. S.. 
!)3. ~rntl, unl rss  m:~tle so l)y i t s  terms, is ]lot suc41i ;I "specific litw o11 
1)roperty'' a s  to 1)rillg i t  witlliu tllv first (.I:Iss t~numerntc'tl by the  
s ta tu te .  Btc~ccl~' t  1 ' .  Uotrr, ::i. 

2 .  '1'11~ owlc r  of 1:rntl esecutc'tl a uote wit11 surtsties f'or his t ; ~ s e s  in 
o u k r  to prevt'nt tlir foreclosure of the t a s  liens, and  the  n l~s ig l~ct l  
t a s  rrccil)ts Iwre  t1et:iclicd f rom tht. record antl at tached to t l ~ c  
note. After the Inntlonner's death  h is  aclministrator r enen rd  the  
~ ~ o t t ,  wit11 the  stlme sureties. T h e  sureties were :ctluirt~d to 11;1y 
t h r  note and  the sheriff paid the  1)roceeds t l~ercof  to t he  county 
in settlement of tlie tilses. The  estate w:ls i n so l r c !~ t  and  tlie lal~cl 
was  soltl to make assets. The  sureties claimed lrriority of pnymel1t 
ou t  of the :~s se t s  of the rstilte, alleging t l ~ t  it \ rns aqrcctl brtnecli  
the  l):irties t ha t  they were  to be subrirg:lted to t l ~ e  r i g l ~ t s  of t l ~ c  
s lwif f  ill t he  erc311t thry  wore require11 to 1.);1,7. tlie 11ott1: Held,  t l ~ c  
t a s  lien was  lost o r  rcuclered n~~enfo rcc~ab le  ;IS : ~g ; l i l~ s t  other cretli- 
tors of the  estate,  ant1 the sureties n.ere not c,llti~-letl to  priority. 
Callalrnrr z'. I~'lncl;, 106. 

::. The  priori ty of pilylnellt of tilt‘ debts t ~ f  a tlrcctlel~t i j  determiued by 
('. S., 1% i111t1 n q)ecific lie11 against  the l u l d s  of tlec.edent by reg- 
istered nlortgilgr is  111acetl in t h e  first class, antl t; s e s  assesset1 : ~ t  
the  dciltli of the  decedellt a r e  1)liwecl in tlic tllirtl class, a n d  nliercl 
t 1 1 ~  ltultls 11nw been foreclosed ;111d bought in by the ~uor tgagee  wlio 
l)iIyS the  tascs ,  and  there  is  a cleficiency af ter  t 1 1 ~  alq~lication of 
the  purchase price to the  mortgage debt. :I c30ml)l:lint sett ing fort11 
these fac ts  in a n  action by the  mortg:l:.rta to subjrct  the  tr t l~er lantls 
of the decedent to  t he  payment of the tlcticitwy ant1 taxes  stntcx 
n good cause of nctiou, nnd t l e f eu t l a~~ t  atlministr;ltt1r'8 tlemurrttr 
thereto sl~oulcl be o~e r ru l e t l ,  and tlle rule t ha t  t a se s  :lsseescd a t  the  
death  of decetlent come within the  tliirtl c l r~ss  for l a y m e n t  is not 
affected by the  provisiol~s of ('. S., T W O ,  rtqli i l , i~lg t h t  tils(%s 
assessed agilinst tlie p ro l~e r ty  sl~oultl  be 1)aicl f rom the ])~.c~c.cods of 
foreclosure sale. Ferti l ixer C'o. c. Rorrrircz, : X .  

C; Accounting and  Settlemelit. 
u I)cct!l to . lcco~c~i t  ant1 Co?)lpclli~ry -4cco~iirtii~y 

1. An esecutor is  required to file a n  annual  accounting of tlie clc- 
ceclent's eat:ltc. C. S., 105, nit11 the  right of the interrsted g;lrticss 
to file n suit  in equity to surcharge and falsify the account, ('. S., 
133, or ,  ul)oll n shortage in the  estate, the  e s r c u t o ~  lnay he lkrose- 
cwtt3tl for cmhezalcment, C. S., 4268. and the  clerk c~f the cnourt cnn 
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4. \V1itJrc :11i a s a i g l ~ u ~ e ~ i t  of a le :~sc  is  ~unt lc  wit11 tlie l i ~ l ~ \ \ l t ~ t l ~ t ~  : I I I ( ~  C'OII- 

s e ~ ~ t  of t he  I P S S O ~ ,  the ass ig~iee  t:~kes u n d t ~ r  the i ~,igin:ll 1t~:iw :1ii(1 

11:1s the  same rights i n  regartl to the  removal t f  t isturcs irs Iriq 
:rssignor. I bid,. 

(. Z;'.rr~r~cinc of Riglrt I'riot. t o  l'f'mni~intion of Leone 
1. ' 1 ' 1 ~  t rend of our tlecisions is  to the  c.ffect tli;nt n ttwirut ( low I I I I ~  

lose liis r ight to removr tr;ttlr t i s t nws  I)g failing to rt.move tlir>m 
lwforc the e s l ~ i r a t i o ~ ~  of tlie term of tlie oripinal lease between thc. 
l)nrt irs  where :I r c~ lewa l  lease is  esecutetl by the lxlrties. a l thougl~ 
tlnt r t w w i l  1c:tse cv~ntnius no ~ w e r v a t i o n  of tlie richt of remov:ll. 
c>sprci;~lly if the lessee c:111 show t l ~ c  intention of the  ~ ~ a r t i r s  tc~  
illlo\\' such rc~mova1 IIIHIII the  eslrir :~tion of t l r  scc.oirtl lensc. 
Springs c. 12cfilrit1(] Co., &4. 

~ ' 0 0 1 ) .  
.I T.i:~bility of J I m ~ n f : ~ c t u r t ~ r  for  In ju r i r r  to ('oiisnmc~r. 

tr Uck~to' iocts a~ r t l  Forciy,, Sztbstnrrccs 
1. Evitlence tending to show tlint plnintilf bought fro1 I a 1oc:ll re t ;~ i lcr  

l)lup tobacco manufactured by tlefendilnt, and  tha t  pli~iiitiff nhi lv  
on liis way home from the  store,  hit the  to11:lcc.o : I I I ~  \\-as injuwcl 
hg :I fish-lioc~k ~vli ich stuck through his lip, t h a t  a11 of tlie palwr 
\~r ; l l )per  had  not IWCII removed f rom tlie tohacco, \vl~icli had I.(.- 

ce~i t ly  come f rom the  stortx. iiud tha t  tlie i~isi t le of the  lrlug s l io \~et l  
the imprint  of tlit! fish-l~ook, tlint o t l i ( ~  foreign suhstancrs had b t w ~  
fount1 in the  same brand of tobac1c.o m n a ~ i f a c t u r ~ l  hy (1ef~ndi111t 
within two mo~i t l i s  ~~reccd i r ig  t he  in jury ,  and  thn - tlie fo rcn im~  ill 
deftwlunt 's  plant hilt1 previously had comldai~itu tliat other forc ic l~  
s11l)stnnces lint1 been lcft  in the  tol)acc40. is 1rc71d ~ufiiciciit to ovw-  
rule defrntl:~nt's mo t io l~  of iio1isuit. the  cvidel~('c I)eing snWci~n t  
to lwove circumstances from wliich a reasonable iuf twncc~ of 11t1gli- 
genc'e conltl 1 1 ~  (1rnn.n n.itliont i i~voking tlic tloc,triiic of w s  ipsrr 
luquitrtr. C o r l r ? ~ ~  1.. Tobacco Cu.. 21:;. 

2 .  IVhile 11lufi tob:lcco is  not :L food i t  is  an1 artic,le ~~iannfacturec l  for  
consnmlrtion by a n  ult imate consunin ,  a l ~ t l  is  capable of inflictil~r. 
serious 1)ligsicnl in jury  \vht>n foreign and  tleleterious rubstancc,.. 
a r e  illlon-ecl to become embeddctl therein, ant1 i t  t w n r s  within t h t ~  
rule t h a t  a ma~ iu fac tu rc r  of food or drinli i s  liinblr for  injuric~s 
caused the  u l t imate  consumer by re;lsoli of fortli::n or tleleteriolls 
s u b s t n ~ ~ c e s  ncgligcwtly lcft  in the  mn~in f : r c tn r t~ l  article. I bid. 

FILICDS, STATUTE OF. 
1; Contracts Affecting Realty. 

1. I'inrol caoiitr:~ct to devise real  e f t a t e  comes u i t l ~ i ~ i  il:ltut(' of frirt11l4. 
Grantham v. Grantham,  363. 

E Ap~l i ca t ion  of Sta tu te  ill General. 
c Executed Contracts 

1. Performance on tlie pa r t  of the  l~rornisee doeh l i l t  take  :111 oriil 
contract  out  of the 1)rorisions of tlie s t a tu t e  of friutl.. (;I ctrfflr ,on 
'L.. Gi'(tirt1~nm. 3G3. 



h'1IAUL)S. STATUTE O F  E t,-('ontiwucd. 
2. .I contract to devise real  property comes \vitliil~ tllc p r o v i s i o ~ ~ s  of tll? 

s t a tu t r  of frauds.  and l ~ e r f o r m a n c ~  of serrices by the prornisoc a s  
consideration for tlle contract  does not take  the  contract  out of tlii' 
lrrovisions of tlie s ta tu te ,  and  the  promisee cannot snc.cessfull~- 
mnint:~in mi ac.tion for sl~ecific pt>rfo~.i i ial~ct~ of t h t ~  contrnct. ('. S.. 
9SS. Ibid.  

I '  Procedure to Take  Advantape of Sta tu te  ant1 W a i ~ c r  of I'lt.:~. 

71 3 t r c s s l fy  of Ob]ectiifr/ t o  Ecrdriicr  of Parol lgrcc?nmit 

1. I n  n sui t  for specific- pc~form:tncc of n parol contract  t l r f f~ndant  (lor\ 
not n-nive his defense of tlle s ta tu te  of f r auds  I r r  failing to o l~ j r c t  
to the  ndrnission of eridence rclntin:, to the  nllegetl contract  \\llercl 
clefrntlant llns denied the  e ~ c c u t i o n  of the) alleged contract. \rich 
tlenial extendiny to  t he  right to cpccific performnncc. and  rlefc~ld:n~t 
hein:, cntitlecl to admit  tlie contract  ill exitle~ice and 11lt~:lcl tllc bar  
of t l ~ r  i tn tu tc .  the  t lrfendant not ( l c l ~ j i n ~ .  t ha t  plaintiff w i ~ i  cntitlctl 
to some relief on the  coiitr:~c't. Gi'trirflrccnz I' G i ~ n i ~ t h a n ~ ,  263. 

( ;AJIBLISG.  
I: Prost~:ation ant1 Puilishmeiit. 

d Eridcitce 
1. (.'llnpter 434, Pn1,lic I,ii\vs of 1982, an~end ing  ('. S.. 44%. \vliicali maliw 

the  lmssession of tickcts, etc.. u s td  i n  the o l~era t ion  of :I lottcry 
prima facie evidence of violation of the  sectioii, is  consti tntion;~l 
and  valid. the presunilrtion being a rational one, i~licl Ilclrl flci't1rr.r~. 
untlcr the l)rcsnml,tion, the  (~rit1r1ic.c of guilt of one of tlitl t l t ~ f t ~ n ~ l -  
:lilts \vas sufficieilt to Ire suhnlittetl to tilt, jury. I ~ u t  a s  to tlic r~tllt-r 
the eritlencc \vas i~~snfficient.  and as to h im the tleniurrcr to thtt 
c~ridciic~t~ i s  sustained. S. 1.. Folrlr~i'. 00% 

(;TALt.ISTX. (Sure ty  contracts see I'riueil~ill ;111d Surc'ty. ) 
I: (-'o~~.;truction ant1 O1wrntion. (I3o1ids to sc,c.ltrtx rent s r c  I.;riitllortl ill111 

Tcnan t  H c.)  



INDEX. 

(2UARL)IAS -$XI) TTAIiI). ((:u:lrtli:ulsllip of insane persons see Insmic 
Persons C.) 

C ('ustody :uid Care of Wnrtl'u Pt~rsoi1 and Estate. (Limilation of 1i:lbility 
of sureties on guari1i;in'u I~onil see T,imitatioii of r ict in~is C a 2 :  liinita- 
tion on nunrdi:un'i: l inl~il i ty per Timitation of Actioi~s I i  ;I 1. I 

1. A gunrtlian csecutctl a nett, and deed o f ' t r u s t  under 1111 o lder  lundr by 
the  clerk without t l ~ r  npproral  of the judee. Thcl jutlgc l n t w  np- 
11rorcd the  order n m c  pl'o t r c ~ ~ r .  HcTtl, the  tlefrct ivns c,nrrtl. ( ' .  8..  
2180. PoirclI 1.. F c r f i l i x r  Co.. 211. 

HABEAS CORPUS. 
h Xnturc. :uncl Grounds of Iiemt'tly. 

c To Urffl.milie R i g k t  to (ru8tod?j of 31ir1or Clrildl'e~r 

R Procc'edings. 
c dppfn l s  

1. 111 11nbeir.v corprts proccetlines for  tlw custody of n minor child r i thc~r  
par ty  may  a11l)c:ll to t he  Sullrrme Court f rom finnl judgnw~l t .  ( ' .  S.. 
2242. I n  re  Allberfso!~, 742. 

IlIGHTTATS. (('ontractorq' bonds for  construction of. cec. I'ri11(4l):1l :111tl 
Surety R (1 : ncelieei~t t l r i r inr  on. w e  Auton~ohilrs C' ) 

.I Stntc  Hic l i~vny Commission. 

D Obstructing Hipll\vnys. 

1. I.:vidmcc~ of dedication of n rontl, n s  ~videned, and i ts  o l~s t rucr io~l  11~- 
tlcfentlant and  s l~ rc i a l  in jury  rcsultiu: to l~lainti lf  is  sufficic~it to 
tnke thc  case to t he  jury in nil action for :I nlnntlntury i~~ j t l n r t i o l i  
and  d ;~mnges  for wrongful olwtruction. Rrtsnell I .  Gnr r~c~ . .  791. 

H031ICIDE. 
l3 Murder.  

cz I 7 1  the Iq'ir.sf Degree 
1. E:~cli  l n r t y  to :I coilsl,iracy to buri.larize o r  rob a 11on1c~ i. guilty ot 

iiiurdcr in the  first degree if any one of the  cunipirnturs cc~mmits 
murder  ill :III atteiril)t to yery)rtr ;~te tlic hnral:try cl. roljlw1.y. ( ' .  S., 
4200. S, r.. Bcl7. 225.  

I<; Justifinble nnd Excusable IIornicitlr. 

1. Evidence t h a t  defendants and  dect'uscd cnpagcd ill o light :~ l~t iur  ti ::XI 
o'clock in  the  evening, t he  c1ei'eiid:lilts being armed and  the  dcccl:~.etl 
unnrmed, and the deceased tlieu \vent t o  ailother's 1iou.c~ :111(1 

.secured a gull, :lnd t h a t  deceased lnet defendants tllnt niellt abollt 



TI0UICI I ) l~~  E a-Col~tinztcd. 
9 :l5 on a ~ a t h  near  the  sccnc of the  first encounter. and tha t  hoth 
dcfendmlts and deceased firctl shots, one of the  defendants firinp 
the  shot resultin:: in clecensetl's d r a th ,  i s  lwld sufficient to  he sulb- 
mitted to  the  jury and to sustain n conrirt ion of second-degree mur-  
der,  the  defendants' pica of self-defenw heinp for the  tlcterminatinn 
of the jury under correct instructions from the  court ,  and hcld 
fur ther ,  defendants' exceptions to the admission of cridrnce of the 
fight earl ier  in the  evening cannot be sustained, such eridence heillg 
h r l l~ fn l  to them on th r i r  pleas of self-clefrnsr. K .  I.. Rnilc!/, 2.55. 

(: Evideiice. 
11 P ~ ~ e s l t m p t i o , ~ . ~  cr~ztl R ~ ~ I ' ~ c I I ~  of Proof 

1. An intentional killing with a deaclly \\-capon raises l)rc~suunl~tions 
t ha t  the Itilling n-as unlawful and was  done with malice, c ~ n s t i -  
tutini. murder  in the  second tlegrtac. S. v. Rnilcy. 25.5. 

d C'ompetc~rcy and  ddmissibilif!j in C o ~ o ~ t l  
1. Where the  rviclence sl lo~vs t h a t  defendant killed ileceasecl with :I 

deadly weapon, and  the  Sta te  h r ~ s  taken n ~rollc proscq~ii  on the  
charge of first degrcr murder,  tlie admission of testimony t t ~ ~ ~ d i ~ l g  
to show prcmetlitation or malice on the  ])art  of defendant cannot 
he Irt,ld for  rclversible error,  since the  element of premrditation had 
heen withtlrn\vn f rom thc. c.onsiderntion of the  jury, mid malicae a n d  
u ~ ~ l a w f u l n e ~ s  of t he  homicide were presumed f rom the intrntion;rl 
killing with a de:~dly weapon. G. v. T17all, 659. 

2. The introduction in eritlence of tlecenscd's bloody clothc~s ill a 11roso- 
cution fo r  llomicitlc c.:~nnot be ~~ t~ga r t l e t l  a s  harmful  or erroiic~c~ns. 
t11t.y being coml)rtent p r w f  of a f :~c t  i n  question itnd I ~ e i ~ l c  n~crcbly 
stroiiger 11roof tllan oral  c r i d c ~ ~ c e .  1 hid. 

(' W c i y l l t  u ~ r d  SztfZicicnc!~ of Eridclzcc 
1. Evidence of guilt of second-degree mul,dcr held sufficie~~t.  tlefc~lrtlm~ts' 

glens of self-defense being fo r  the  jury. N. v. Bnilql .  2.75. 

2. Eridence tending to show tha t  t he  clcfencl:~nt on t r ia l  for  ;I l lon~icit l(~ 
drove to a filling station at night with two others for  tlic 11nrposc of 
robbery, t ha t  c l e f enda~~ t  w ~ i t e d  outside in the c a r  w l~ i l e  his (.om- 
panions went into the filling station a n d  h ~ l t l  u p  t l~c.  llrolrricttor :rl 
the  lroint of pistols: t h a t  rlec.eased ~ n s  \\'it11 the 11r0l)rietor ill the 
builtling. t ha t  thc 1)roprietor dodzetl and \vcJnt into :in ildjoi~lirlg 
room, armed himself \\-it11 a pistol and  shot gull, alrtl 11ointe~l the 
pistol a t  his a s sa i lu l~ t s  through a crack in the door. ~vhol~culron tlic 
two robbers r an  out,  and t h a t  deceased was  t l ~ e n  liillc~l by n shot 
f rom a gun fired f rom the  outsitlr, nut1 t11;lt a f t e r  thc. firing of tl~cl 
f a t a l  shot. the  prcq~rietor ra11 to the  windon- :1nd fired his gu11 
a f t e r  the nutr~nlobile ill which thcs rol111crs \rtLrtL flvc~il~g, is  held 
sufficirnt to he submitted to the jury 1111 the question of tlefentlunt's 
,quilt of murder  in the first degree. ('. S., 4200. 8. I.. E'vrrcll. 640. 

::. Eridcnctl of defendant's guilt of nnla\rful  Ilomicidr held ~ u f t i c i e ~ ~ t  T O  

overrule her motion for  judgment ;IS of nonsuit. S. 1 . .  E r c l ~ s .  X2:. 

H Trial .  
c Imtr r tc t io t~s  

1. TT'herc upon tlic t r ia l  fo r  murclcsr al l  the  evidence tends to sliu\v tha t  
if the  defendant is  guilty, lie is  guilty of the  crime of murder ill the  



I S D E S .  

first decree, thc failure of t he  t r ia l  conrt to charge upon the  law of 
murder  in t h r  secontl t l t w w  o r  ninnslm~gllter  is  not w m r .  R,  z.. 
Ferrell .  640. 

i1USBASI)  ASI )  WIFE. (D i ro rc r  and A l i m o ~ ~ y  s r r  I ) i vo rc~> :  consitlrrntion 
fo r  widow's note given in rsc1i:lnge fo r  tierenset1 husl~nntl 's  setJ Rills r~ntl  
So te s  A n 1 :  I ~ U S ~ ) U I I ~ ' S  l inl~il i ty for  injury to wife d r iv i l~g  11is vnr scc 
Automo1)iles li: b 1; rights in joint deposit see Gifts A a 1.) 

B P r i ~ i l e g e c  and  Disabilitieq of ('ovtlrturr. (Tcqtimony hy one for  o r  
ngninst tlic other see Criminal T,n\l- G q ) 

(. Gstntcs brl Entirctica 
I .  Dced to  husbnnd nntl n i f c  solely to cTfpct purtition tn l iuc l~i r~~t l  dotw 

not cre:lte estnte by entireties. Hri?'roughs c. 11-omble, 432. 

2 .  Wlrrrr  n t l e ~ i s c e  ulidcr n \\.ill i s  11ut to llcr election :o t ake  the lantl 
clorisrtl nntl rclinquisli to Iier c o t c w ~ n t  her  title a!: tt,nnlit in com- 
mon in o ther  lnnds, and tlic del-isee elects to tnke the  lnntl dcvistd,  
i ~ n d  ns evidencing her  i n t rn t  to so elccct, csecutes n qui t -chim d rcd  
to her  cwtenant and  the  liushnntl of the  cotenant, t l ~ v  c.otrntrnt 
takes  tlic whole t r ac t  of lalit1 ill fce unt1t.r tlie \\.ill not\vit l ist :~lrt l i~~g 
tlie language of t he  quit-clniiii deed to her  and her  Iius11:11rtl. ant1 
not ns a tenant  by the  cutirvties, nnd where, upon Iier tleath in- 
tcstntv, t he  ltinds nre,l)artitionetl among her rliildi~en ns l l ~ r  heirs 
a t  I n n ,  they take  the  Iantls nllottetl to them in fo? snbjt~c.t to tlic 
life rs tn tc  of the  liuslmntl. :l11(1 free f l ~ ) n i  any disposit iol~ of tlw 
lands  the  husbnnd may seek to  mnkc hy  will. B ~ t ~ . r o r r ~ . s  r .  I.'rtr~rl;s, 
436. 

1) Wife's  Svpnrate Estate.  
7, Riglits and  Liabilities of liitsbtrird f i t  I<cgnr.d Thereto 

1. TT'liere Inlids belonging to tlic s r l~ i l rn tc  estnte of :I \\.ifp 11:r~ts 1w('11 
foreclosed under n deed of t rus t  thereon duly ese~:utetl. nnd :rftt,r 
sucli foreclosure t he  r en t s  from the  1:md nre paid to the  \\if(,. the 
liushnntl mny not be held responsible for  sucli reni-s by tlic l r rso l i  
cmtitlecl to  the rent  by r i r t u e  of the foreclosurt,, i:incr. nntler onr 
('oristitution, Art. S, see. 6. it \vife is g i ~ c w  soltx o \ v n t ~ r s l ~ i ] ~  of 11t.1. 
selmrate estnte. 111, l'c Forc~~1osici.c. 4%. 

G Abandonment. 
tl Tr ia l  oud Jitdgntent 

1. Where de,fendant ndmits tha t  lie ;~ba~ldonccl his wife. 111d tlie t ~ ~ i t l r n c o  
is  conflic.ti11:. :IS to n-lictlier such nbnndonment m s  ~vilf'nl. tliv c:lw 
i s  prollcrly submitted to t he  jury ill :L l ) r o s t ~ c ~ ~ t i o ~ ~  f11r \vilfnl 
nbanclonmeiit. 8. zi. 12otc la~d,  544. 

2. I n  prosecution for nbandonmelit testimony of 11u>bnncl rlr;rr \ ~ i f o  
had a d n ~ i t t e d  prcgn:mc.y a t  timt. of ni:~rri :~gt> is  i n ~ ~ o r n l ~ c ~ t c ~ ~ ~ t .  I b i d .  
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I S S A S E  PI~:IISOSS C ( I - C o ~ ~ t i i ~ w d  

cwvlit to tlie 111natic's estate.  nlle,ciiig tha t  t he  loss of tllr fnutls 
\\.:I?; not occasioned by ~~rgligt,nc.r. I k f t w t l a ~ ~ t s  ans\rc,rt'tl t l c u y i ~ ~ e  
this nllcgntiml, nut1 mowti  t ha t  the  snrtJty 1111 t1.e gu:~rtli:irl's bontl 
lw m:itlr a pnrty.  Hcltl, tht) iIus\ver failed to a l l rze  :i h r ~ n c l i  of tllv 
bond and the  surety \\.as ;I proper ],arty : ~ t  most. nntl t he  m o t i m  
fo r  i t s  joiiitler was  atldressetl to the discretion of thtl vourt. ;~n t l  
t he  court 's  action in refusilia thc. motion is I I I I ~  rel-ir\\-:~l~lr. N ( I I , -  
riircr. 1'. Xi,-xcllc. 204. 

I Actions. 

I S S T R U ( ' T I 0 S S  setx Tr ia l  E. 

1SSI;RASClC. (Sure ty  bol~tls  st^, I'ri11c4l)nl a ~ l t l  S11rcty.i 
E The Contract ill Grlicral. 

n Encrtfioir  of I'olic!~ rrrrtl 7'inlc f r o m  Il~irit.11 Polit.!/ is ii, I.'ot.c.r 
1. TVl~ert~ all applic:~tion for  ;I 1wlic.y of lift. insur : l~ lw sig11c>c1 11). t i i c .  

i~lslut'tl n11tl tlir lullicy itsrlf lrroritlt~ t11:rt the insurer shonltl i~~c .n l '  
110 li:~ljility t l ~ r ~ r c ~ o n  until the  isru:r~ic.c$ of t l i ~  pclicy ;~ l i t l  tlclivc'r). 
thewof,  and  unless tlie i~lsnrcyl s l~ould  l ~ e  a l i ~ e  ant1 \\.(,I1 a t  tilts 1 1 ; 1 1 1 3  

of i t s  i ssuni~cc  ant1 tlclirc~ry : HI, / (? .  in ; I I I  i~c*t io i~  011 tli(l I I I I ~ ~ C ) .  11). 
the, Iwncfici:~ry ;I nonsuit shonltl II:I~-r I w ~ I ~  e n t e ~ w l  \\.lrt~1.(3 :111 t11t.  
evitlellce tcucls to slio\\ t ha t  thc, l~olicy. : ~ l t h o ~ i g l ~  issut~tl ;111(1 ~ ( ~ 1 1 1  

to insurer 's  a g c l ~ t  for t lr l irrr) .  in a t ~ c o r c l : ~ ~ ~ c c ~  wi th  the! t c ~ r m ~ .  Ii;~tl 
w v c r  been clt.lirrred I ~ t ~ ~ : ~ u s t ~  of t11(, ill I lfulrl~ of thc  incluwl ; I T  t l~c> 
t ime of i ts  issunnctl, m t l  t l ~ t  tht. insnrrvl. :~ l t l iougl~ ill S O I I I I ~  I i c~ :~ l t l~  
a t  the  t ime of t h t ~  :il~lrlic.xtion. hat1 INWI ill ill 111ultl1 11rior t11 t11(, 
tinltl of tlie i s s u ; ~ ~ ~ v e  of tl~cs l~olicy :111tl hat1 rcmnint~tl c o ~ ~ s t i ~ ~ ~ t l y  ill 
ill 11t~:lltll to the dnte of liis death.  Gilmorc r.. 11 s. ('o.. 231. 
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ISSURASCE P a-Continued. 

proof of insured's disability :IS defined by tht. l~olicy. :I snit  011 tlrr 
1)olic.y 11roupht jwior to thc espir:~tion of six m c ~ n t l ~ s  a f t e r  tllc 
furnishing of due ],roof is premature ant1 shol~ld  he tlismiscc~tl. :1n11 
this result i s  not wffrctetl lry i l~ su re r ' s  t l r ~ ~ i n l  of liability OII  the  
ground that, insured hait not Iwcomr totally ant1 prrma11entl)- tlik- 
ahletl dur ing the  life of the policy. ITitndlc?/ 1' .  IWR.  ('0.. TSO.  

2. Where the c o m p l n i ~ ~ t  ill all action on :i policy of insnr:~ncx~ ;rllwc3.: 
liability in thr. general te rms of tllr lmlicy, and later n l lews s]lecifica 
facts 11pon I\-liich recovery is  sought, the  general a l l e g n t i o ~ ~ s  will 1101 
11e limitrtl Iry tlir sl~ecific allegations if t he  sl,ecific. a l l~ !x t i c~ns  :rl.cS 

11ot inconsiste~lt  therewith. :rnd 1)laintiE being rntit1t.d to  rc'co\-cr if 
the gc'neriil nllegntions a r e  sn1)poi'tetl 1ry eritl(wc.o a t  the t r i ; ~ l .  :I 

~ l e m u r r e r  to the  c o m p l a i ~ ~ t  for failure to st:ltc, :I c:lnsc. of ir(.tio~r 
shol11{1 be orcrrnled.  Scott c. Ins. C'o.. 3s. 

2 .  TYlicre the unnml~iguous 1;lngunge of n 1~1 l i cy  of ;rc.citlent i ~ l s u r i ~ ~ l e . ~ ~  
tlrfines loss of eight ;I.: the irrrco\-c~rablt loss of the  entire sight. it 
i s  e r ro r  for  t h e  tr ial  court to rnl;lrgr the constrnctioil of the tvrm 
ill his chiirgc to thr. jury a s  tlrr entire loss or' siellt for 111~:lctic.;rl 
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ISSURANCE R c-Contiwcd. 
one-half nlontlis and  admit ted  co rn lh t e  recovt'ry t l~(~r(, : if t t lr .  i i ~ i ( l  

brought su i t  a f ter  complete recorery to rccovcr ilisal~ility l~ts~l(xfits 
f o r  the  period of disability. Hcld,  insured vris I I O ~  c,~ititlod to re- 
cover, since the policy covers only total  pernlmlel~t tlisal)ility, the  
l)rovisio~i t ha t  disability should be prwumed l w l x l a ~ i t ~ ~ i t  iifter thrcc' 
months being fo r  tlie benefit of insured to a l l ov  I1:iymrnt.: ill c.nstx.: 
w l ~ c r e  doubt exists whether disability is  prrmnnc'llt (11'  tomlror:iry. 
and not being intended to create r l  co~ic lus i r t~  o r  ~rrc~l~utt: i l) le I I ~ P -  

sumption. Xitchcll  7.. Assltrattcc Rocieru, 725. 

S. Where  liability under policy begills six months :iftrr 11r11of of tli\- 
ability action insti tuted prior tllcreto is  prem;lturt>. I l ~ r ~ r d l c , ~ /  I . .  

Ims. Co., 780. 

I S T E R E S T  see Usury ;  r ight to interest  oil t:rs ~ ~ f u a d  see ' l ; ~ \ ; i t i o ~ l  1,: t l  

I SSUES see Tr ia l  F. 

JUDGBIENTS. 
D Judgments  by Default. 

tr B.u Defazllt F ina l  
1. TT'here action is  insti tuted :ig:':limt n 11usbi11ld :xnd his \\.if(% to sc't 

:isid? n deed ruadc to thc  l~usbant l  OII the grountl t l ~ a t  tho t l w l  
failed, through mutual  mistake of the lmrties, to volitiiil~ :I 111.0- 
vision tha t  the  grnntee should sultlrort ant1 m:~int i  in thc, g:l l i tors 
for  their  l ires,  and  t l ~ t  the  conditioii had bee11 11roBo11. ;ilitl thc. 
husband is s e r r rd  by ~ n ~ b l i c : ~ t i o i ~ .  :111d i t  :111pe:1rs tliiit tlit' \\.ifc 11:~d 
obtained a n  order for  alimony ant1 counsel f r e s  in lit r iiction a ~ i ~ i ~ ~ s t  
her  liusbmcl for  divorcr, :lnd Iiud lind i l  c o ~ u i l i s s i o ~ i t ~ r  : ~ l ~ l ~ o i ~ ~ t ( y l  to  
sell the  land upoil tllc linsb:~nd's failure to  comply \\.ith the  ort1c.r : 
Hcld, plaintiffs would not Ire e~ititltvl to n judgmc~l t  by tltlf;~ult 
final ?gainst the husbnntl upon his faiiurc to answer  the  cv1n11)laint 
a f t e r  clue service by public:ltioil, i t  appearing tha t  tlw \\iff) woultl 
suft'er serious disadva~itnges if i t  should be detcrminctl tll:~t tlie 
husband had 110 in ter rs t  in the  land a t  tlie t ime of thc. ins t i tu t io l~  
of tlie action, or if there was  collusion bet\vtwi l~ la i~~t i t ' fc :  :iii(l tli(1 
llusband. Mar t i t ,  r .  J l a r t i ~ r ,  187. 

F On Tr i a l  of Issues. 
2, F o ~ m  a?td Xcquisitcs 

1. A judgment in a n  action to recover certain l)crsoll:il ~~rolac~r,ty t l ~ n t  
plaintiff should recover one of two mules. without tlcsign:~ting 
\vhicll, and one-half of the  other property, consistin:. of olie \vnqoll 
a n d  harness,  one r ake  and one nicnver,. is  u n c c r t n i ~ ~  : ~ n d  inc;~pablc 
of execution, and defe11t1:iut's objection t l iweto alioultl l ~ e  snst:ii~ietl. 
Bnrltam v. Pewu ,  42s. 

G Ent ry ,  Recording and  Docketing. 
Z, l ' ime awZ Place of Rendition 

1. After the  tr ial  court has  left  the bei~ch upon the  n d j u u r ~ ~ t n t ~ n t  of the  
term he  may not, without notice to t h e  adverse party,  sign tun order 
outside the  rourtroom modifying n judgment upon a j111.y vc3rtlic.t 
rendered during the  term. P c ~ r d c r g ~ ~ y l ~  u. Uuz'is. :!!I. 



I< .4tt;11'li mltl Setting Asitlcb. 

I. Tl ' l t~re :III n t t i~ txey  :Il)l)rars it1 caont't in a n  : ~ c t i o ~ r  f11r t l t ~  IwwvcLr)- 
of I:~ntl. and :rsl<s t h a t  nil infant  I)c made :I l ~ n r t y  to the nctio~t 
; I I I ~ ~  ;I g a ; ~ r d i : ~ n  ad l i t o x  I)e nlrpi~iiitctl for her. \\-l~icli is donc, b u t  
1111 ser\-icy of hurnnions is  made on her ns retluired 1)s statute,  C. S.. 
451, 4Y:3(2), a ~ t d  the gui~rdiaii  files :Inswcr d t~nying t h e  alleg:~tiolls 
of the complaint, but does not disclose the  intcrcst  of tlte infant  
it1 thcb I:md iitrolvc~tl in the  action or the fac ts  up1111 which 1tc.r 
i t ~ t c r w t  r(3sts: If~ld. :I j u d p ~ e n t  rntercd in the nctioti is  ~11 i t l  ;IS 
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.J 1.1 )(iAIEXTS I< (l-('oi~tit~ ~ ( r d ,  

to tlit, infant ,  it :~lqrtx:lrin:' from tht, rcxcv1rtl t11:lt tlit. i ~ ~ t r r c s t  of tlic~ 
in f :~n t  was  11ot l~rrs rn tc~t l  to the. colirt in com1 f : ~  tli : I I I I ~  \ r : ~ s  11ot 
~bnssrtl I I ~ K I I I  11y t 1 1 ~  coul,t. Tl-,!~rctt 1'. I{CI'I',!/. 11s. 

f Procedztrc 

1. A . j ~ i ( l g ~ ~ t l n t  ~ o i d  IIIN>II  i t s  f : ~ w  is s ~ i l ~ j ( ~ ( ~ t  to c o l l : ~ t ( ~ ~ x l  ;~ t t :~ ( , l< .  ll'!/~cit 
1.. I ~ ~ l ~ t ~ , l / ,  11s. 

2 .  An esc.c.iitor may  not collntcwlly nttaclc n .jntlgmtwt i x ~ ~ ~ t l c ~ ~ v l  ;~g:~in.qt 
him in 11is r t ~ l ~ r c s r n t : ~ t i r e  c:lpncity by setting up m ltttSr.: r1111cl1itl~~1 
in  t he  jutlgment in t he  creditor's subsecllicnt nr t i r~n in th(, I I : I ~ U ~ O  
of :I crcvlitor's bill. ~ i o r  m : ~ y  the  tl(3riac'cs of tlir tc 'st : l t~~r c ~ ~ l l : ~ t c ~ r : ~ l l y  
att:rck thc  judgrneut i n  sn rh  :~etion j ~ i  the  :~bsclicr of n l lcy:~t io~is  
of f r :~n( l  :1n(1 c ~ ~ l l i ~ s i o n .  Golf ~ U I I  1.. T 7 u ~ ~ ~ ~ ,  436. 

2. J I I ( ~ ~ I I I ~ I I ~  : ~ c : ~ i ~ ~ s t  iiis:~n(> p ~ ~ r s n n  n I ~ t : ~ i ~ ~ c ( l  \ v i t l ~ o ~ ~ t  wr\-ir(s 111, : I ~ I -  

~~c~: l~ ' : rnec~ i s  roitl ant1 s n l ~ j t ~ t  to coll ;~tcrnl  ntt:ic~k. Irootl r .  Iloltlii~q. 
421. 

A1 C o ~ ~ c l ~ ~ s i v c n t w  of Atljnrlicntion. 
11 I 'r~t~so~rs C o ~ r c ~ l ~ i r l ~ d  

1. T ;~s l ) : i y tw  of town n w  Iro~ultl by ju t lg i iw~~t  tlint I I I : I I I ~ ~ : I I ~ I ~ ~  is.;ii(~ to  
t.onll~cl 1t.ry of t a s r s  to 11:1y ~ U \ Y I I  ol~liplt ions.  Hotc,l C'o. r'. .llorr;s, 
4%. 

c Jlcdy?~rc~its of S is ter  h'trctc's 

I .  Tlr? r:rlidity of n j n t lgn~c~ i~ t  of : i n o t h ~ r  stntc ilccrec>i~lg i ~ d ~ l ~ t i o l ~  I1y 
]wt i t io l~(~r  of :I 1ni110r ( , l~il( l  may not IN, cc~l l ;~%c~r:~l ly  : ~ t t ; ~ c l ; ( ~ l  ill ] I Y O -  

cwtlinga in th is  Stat(, (111 the ~ r t r i i ~ ~ d  tha t  the  l x l r c ~ ~ ~ t s '  ( Y I I I ~ ~ ' I I ~  to  
thv :1(1011tio11 W:IS I I C J ~  o l ) t ; ~ i i ~ ~ l .  :1n(1 t h ~ t  t l~(~rt!for( ,  tl~c, fo~ybi:~~ (~111r t  
(lid not obt:~in juris(l i(~tio~i,  whvw it : I ~ I ~ I ~ Y I ~ S  t11at t l i t s  cliil(1's f:~tl~(xr 
11:ltl : I ~ ~ : I I I ~ O I I ( V ~  i t  : I I I ( ~  t11:it i t s  ~norlier  II;I(L g i ~ ( ~ 1 1  11ctr \rr i t  t r n  ~ W I I ~ ~ , I I ~  

ill : I ~ Y Y I I Y ~ : I I I ~ ~ ~  with tlw llrocwlurr of sue11 ot11c.r st:11(3, :~lltl t11:lt 1 1 1 ~  

f 'o rv ig~~ r ~ ~ ~ i r t  I V ~ I S  g i r w  jnris(1icti1111 to (ltx(~rt~cx :1~1(11)tin11 i11 s11(,11 
castLs accortl i~lg to i ts  1:11rs, the  1 : ~ ~ s  nf snc.11 otllor s t ;~ t t ,  \win-. 
c ~ ~ n t r c ~ l l i n g  ill t l ~ c  mattc3r. 1 1 1  us Osbo~~iic.. 716. 

0 I<ontls :rnd 8t.c.urity. (Sn1wrstdtus hollds w e  P n l ~ c r s c ~ t l ~ ~ : ~ s .  I 

c .Ip1)7icrttiorc t o  ,J~ctiy?t~c~r t U ( , l ~ t  

1. J Y I I ~ ~ ~ P  21 j t i d q n e ~ ~ t  ~ I I  ]11:1intiff's f :~vor  is  : ~ l I o ~ r ( ~ l  to < I : I I I ( ~  ~ L I I I I  is I I I I ~  

a l~ l~ec~ lc t l  from. yl:~intiff is entitlet1 to 11:1v(l :I Stat( ,  I I O I I ~ I  tilptl 11y 
~ ~ 0 ~ t ~ l d : U l t  to ~ t l ~ ~ e n t  l w c ~ i r t w h i ] ~  illl(1 to ~ e ( ~ u r e  11 i)mw t of :111y 
J ' i ~ d w ~ c ' ~ ~ t  \rl1ic11 11lni11tiff s110111(1 W ~ O ~ O I . .  :~lll)li(>tl to Ilia j n d c ~ u ( ~ ~ ~ t .  
:111tl a11 ortlcr t h a t  the  bond should Itc rctnrnctl to tlcfc~11~1:11it'r rc'- 
cciver, l a t w  i~~t lepwtle l l t ly  :~lqroiiitetl, :IS :r gcnc>n~l :~sqc~t.  1s orro.. 
niwus. VcClfirc r'. l'rrcst Co.. 342. 

JI-L)I('IAI. S.II.ISS-'~':IX fo r r c . l o s~ r t~  srcx T:~sat i t r~r  E l .  

JURY. 
C Right to Trit11 L I ~  ,Jury, 

tr 1 i 1  G'c'-irtt'al 

1. JVl l c r~  a f t e r  the, jury 11:~s I ~ w n  enll , :~~~ellrt l  tlic l ~ : ~ r t i ~ s  to all :rctio~l 
on n note n d ~ n i t  f:lcts sutticicnt to snpport  :I jutlgintwt tlert~rn1ii1i11~ 
tllc rielits of tlitx riel it tics under tllv 1:1\r alq~lic. :~l~lc t11 s11(.11 f :~ ( , t s .  
tllr rt~f1ls:ll of the court  to submit issue.: to tliv j111.y \\.ill IN\ ~i lA~r~l t l .  
(.. s., 56s. 1~1?111< 1..  Jf)llrs. G4S. 
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I,ASL)I,OI<I) A S I )  TESAST. 
( '  Title of 1,nnellord. 

b Estopp'l  o f  l ' c l ~ a i i t  

1. Dur ing  tllv co l i t i~~u; r l~c .c~  c~f t h r  rc>l;rtio~~sltil) of I;rtltl!~~l~~l ;111(1 t t - l ~ n l ~ t  
i~ i~( lc l r  :I lts;~s(x ce~i~trircr  tht, tt31t:111t \ \ i l l  11ot I K ,  ; I I I ~ I \ \ ~ I ~ I ~  to 1 l i y 1 1 1 t 1 ~  t11(~ 
l ;~ t t c l l~~ rd ' s  tit1tx c ~ i t l ~ e r  l)y s<l t t i i~g  1111 :in acI\-r>rs~~ t.l;~itn o r  I)?. < l lc , \ \ - i~~z  
title in a thii,(l ~ I ~ I ~ S O I ~ .  A ' p r j ~ ~ g . ~  I*. I~I,/?II/II!/ ( ' I ) . .  444. 
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1, IJ I ITATIOS O F  AC'TIOSS. (1,imitation of t ime for  l~ r inx ina  :~c,tion for  
nrongful  death  see Death B a , )  

A Sta tu tes  of Limitation. 
d A c t  ion 01' Procec~lings Bari.cd i i i  2'cn Ycai.s 

1. E s e c u t i m  on decree for  owelty is  barred in  ten g ~ ~ n r s .  11!/1i1~11/ 1.. 
Jones. 266: Sldr idge  c. Disou. 480. 

13 Computation of Period of T.imitation. 

n ..lccrital of Right of Action 
1. An action against  a anardian  for  failure to pay thr1 w:rrtl tl111 11:rlnnc.c~ 

of the  es ta te  due the  n a r d  nftel  tlie ward has  nttainetl his niajority 
i s  not harred by the  s ix-ywr  s ta tu te  of limitations \vl~(,rc this 
,zuarilian has  not filctl n final : ICCOII I I~ .  C. S.. 439(2 ) ,  tht\ a t ;~ tu to  
not a p p l g i n ~  to  such action. Firin 1..  F'oici;fni~?. 217. 

2. Tlie purchase of merchandise on credit, the purrhascr  payin: :I (~ '1 ' -  
ta in  sun1 in cash on the account each fall. and the  bn1anc.e tint> on 
the  account bciag carried forward into tht. ncs t  year ant1 tht. nc s t  
g e a r 3  purchases being ntltletl thc~x?to. is  not :I mutual,  cqm1 ;in11 
current account n-ithin tlie purvirw of C'. S.. 491. 11nt is  all :icacm1nt 
current,  and a s  to all  i tems 111irc.hnser7 n-itliin tlirre JT:II'S from 
the  las t  cash ])agmc.nt thc  t l~rt+year s ta tu te  of l imitations \vill IP 
gin to run f rom the (late of the  last  cvwh p w m e n t ,  nl~il  in a n  nction 
to recover the  balance due, institnterl more than three  years af ter  
the las t  item charged. but within three gears from the  las t  cash 
lmyment, an  instruction tha t  the  w l i o l ~ ~  :tccaount n-as Ix11.ret1 1)g tho 
s ta tu te  of limitations is  error.  Whetlic~r t he  acconllt I)t~cnrnv :III  
account stated a t  t l ir  end of each year is  not tlccidtd, tho 11l;lintiff' 
hal-iag failrtl to make such contention. Sirppl!l Co. 1. .  B(t/tli*, 243. 

:I. Where the  official bnnll of rl public ofic-cr bg valid contractunl limi- 
tat ion covers only tlie first gcnr of tlic official's sis-year t w m  of 
ofice, thv s ta tu te  of limitations begins to run  in favor of t l i ~  surr ty  
on tlie holld f rom the exl)iration of the  first year of tht. ofticitll's 
te rm of office and  not t he  expiration of the  offichl's statutory *is- 
year t e rm of office. C. S., 430. TT-ashi~rglon 1.. Trust  Co.. 382. 

4. Where a petition in  partition is  filccl. :~ntl tlie lwtit innrrs w t r r  into 
l~oswrs ion of their  respective shares,  ill ncc20rdaiic't~ with tlie jutla- 
ment of partition therein entered, and i t  is thrrt+i ~irovit lrd th:tt 
the widon' of the  intestate should re(?ive :I (.ertain ~11111 111011tllll. 
in lieu of dower. which sun1 is  made :I lien U ~ ) I ) I I  the I:~ntln. a n  :~ction 
by the  widow to enforce hclr claini against  tlie l a l~ t l  is 1):lrretl a f t e r  
the Ialxe of more than ten years f rom the  gartitioll nntl t lcc ' l~c of 
owelty, C. S., 445, and the  fac t  t ha t  n secontl t lrcwc of t ~ i ~ n t i r m : ~ -  
tion was  entered in t h r  case several years thcrcaf'ter for tlw 111u- 
pnse of recording the  papers, the  original ] ~ t l ) e r s  11:1vi11g 1 ) t ~ l  tlc- 
stroyed by fire, does not  a l te r  this resnlt. .Ildrid,qc~ 7.. L)i.ro~r. 430. 

c Com?neiiccn~e~it  of Action o r  Proceediug 
1. Beginning of esecution prior to bar  of tell-year at;~tntc, of I in~jt i~ti t l l~c:  

will not affect bar of the  s ta tu te  where  r s r c u t i c i ~ ~  i.: 11tit (wnllll(~ttvl 
lwior to ten years.  H?/rnan c. Jo?ies. 266. 

f Death  a n d  Sdminintration 
1. Mere ~iot ice  to an esecutur of a claim ag:iinst the  t l r c t d r ~ l ~ t ' s  c*stutc'. 

received without comment or approval by tlic c s c c n t c ~ ~ ~ .  is  not ;I 
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- 
JL.\S'I'I~:I{ A\S1) SI~:ItYASll 1.' a -Po / r t i~~~cr t l .  

s ~ ~ t t i l t g  I I I I  tho ~ l c ~ f c x s ( ~  t11:1t l~laintift '  I1ir11 I)IY\II  :IIY:IIYI(YI ( ~ I I ~ I I I I ~ I I ~ : I ~ ~ O I I  
11y tltc' Iirclt~stri;~I ('ominissi1111 fo r  t11v i n , j ~ ~ r y  $IIUI O I I .  c ' .  S,. ,727. 
- 1  I I I ~  01~1csr x r x ~ t t i ~ t g  ~ ~ I i ~ i ~ ~ t i f i ' s  moti(111 to str ikp from tlrc~ : ~ n s w t ~ r  all(>- 
c . : t t i~~~is  s c t t i ~ ~ c  111r tliex :~n.nrrl of tht. 1rielnstri:rl ('nmrnis.:i~~i~ is  
~ ~ c ~ v r s c v l  \~itll1111t ] ~ r e j ~ ~ t l i c ~ c ~  to 111:1iutiff to moyt> tll: t thc inwr:111i.(~ 
(~Irl 'ieT Il (1  t l la11~ :I 11:lrty ]rl:riiitiif, lirC'fl1~7~,11 r ,  POuiiCil. 370. 

2.  .I ~ I I \ I . S I I I I  c~m11111yc~el 1)y :I waded  sc.hoo1 tlistrict n s  twc.lrer i~nt l  tlirw4ou 
of :ltlll~.tics is  : I I I  c m l ~ l o y c ~ ~  of :I l~olitic.iil ~ulrt l ir ision of th,. State.  
:ti111 is  c~rlt i t l~cl  to t h e  I)envfits of the  C i ~ i i ~ l ~ e ~ ~ s i l t i n ~ r  : ~ ( ~ t .  S. t '  ('0#1(>, 
SOSI ( I  . I ' r ' t~l~ii '  I.. Ilotri'tl o f  Eqctnlixrf io~t.  720. 

::. '1'111% St:rtc~ 1:cwr~l of I~:clu:~liz:~tioil llns no 1111\\.c>r 111. clnty irr rc>a:tvel to 
tc~:~c.l~c~r.: of :r < I . ; I I ~ I V ~  s(.110111 elistric+ otllvr tlliln to ~) l .or ide  for  tliclir 
s :~ l : l~ i c~s  : I . ;  ~ ) ~ ~ ~ v i t l c t l  1)y c~li:~ptcr G O .  Pnl)lic. 1.;r\vs nf 1931. nrld n 
~ I ~ ' I ' ~ I I I I  ~ ~ l r ~ c ~ t c ~ t l  tcwc.1ic.r :lilt1 t l i iwtor  of ntl l l(~tirs 117 n school district. 
( I .  S.. Z.7.79. I V ~ I I I ~  st11ary :IS t (~ t \ (~ l i (~ r  i s  pniil ~ r i t h  fn  111s ;~llotteel 11y 
tllc St:~tt- I :II :IIY~ of ICc~~~nlix;rt iol~ nnd \\-lioso s i~ ln ry  np dir rc tor  of 
at l l l(~iic~s i.: 11;ritl I!?. tl113 tlistvic't f ifom other funds,  is ail cmployc'c' 
of tllc sc*llr~ol tlistl.ic*t ;tilt1 not :t i1 c r n l ~ l r ~ y ~ e  of tllc. I l o i t ~ ~ l  of Equnliz:~- 
ti011 or th13 Stntv. :tntl tlw wl1c1111 i1istric.t is  l i : t l ~ l ~ ~  f o ~ .  nil : I \ Y : I I . ~ ~  11f 
~ ~ I I I I I ~ I ~ ~ I I ~ : ~ ~ ~ O I I  11y t l i ~ ~  1111111st1+:rl ~11nimi.:sio11 fnr  his 11oat11 11y i1cy.i- 
t l tL~lt  : ~ r i s i ~ l g  O I I ~  of : I I I ~  ill t l l ~  V O I I ~ S C  of his c ~ ~ l l ~ l o y r n ( ~ ~ ~ t ,  the  Icyisla- 
ti\.c' illtc~llt 111lt to ln:ll<e~ t o : l e ~ l l c ~ ~ ~ ~  cmployecls of tl~ct S t  ttc within tllcl 
rnt , :~ni~lc of tl~c' ( '~m[lc~~is : r t ior~  .\ct Iwiilg s 1 i e 1 ~ 1  1)y flit. :rcts proritl- 
inc  tll:tt tlw St~rtt l  sl~onltl  m:11i(. I I O  :~llon-:l~rcc fo r  c~oinlwns:ltion 
~ I I ~ ~ I ~ : I I I ~ , I ~  ~ I I Y  :111y of tltc (*oni~tivs.  s t ~ t i o n  20. ~ . l t ; t l ~ t ~ r  430, Pnhlic 
1.:1\\.s of l!K:l. :r11!1 t11:rt ( Y I U I I ~ ~ C , ~  i11r11 sc~l~ool ~ l i s t r ic ts  might t\xt>rn])t 
t I~(~msc~lvc~s  from the C ' I I ~ I ] I ~ . I I ~ : I ~ ~ ~ I I  .\c.t, ic3c.tio~r I. c.11;1 ~ t c ' r  274, I W I -  
lie. J,:~\vs of l!Gl. Ibid. 

4, .\ I~oy cw1110~-1~1 11)- :I tiw(.l< (Irirvr fo r  a I~o t t l i~ tg  conl1l:uly 1~ir11 I I I C ~  
1~1111~\~1c~tl,cc~ : I I I I ~  c'o~rscnt elf tliv compnn7. wllost' sc~rriccss arc1 ~ ~ t ~ c t ~ s -  
s ; ~ r y  to tllc l\rolrc'r tlistrilrntion of tllc lbrodncts of t he  ro1np:lny is 
:III c~ml~lo)-c~r of the' c~rlml):Iny \rithili t11' mc':l~liilp of t1.c Wor1imc11's 
( ' c ~ n l l w ~ ~ s : ~ t i o r ~  Act. .Ificlrtr~c.r r. Botil i~r(l  6'0.. 7%. 

J. IYl~c~rc ill :t l ivi~rinx lwfore the I i l t l~~st l ' i :~ l  ('ornl~ii.;sio~l thcl c~ml~loyc'r 
ttwtificv t11:1t I IV  t~lnllloyc%l t11rc.e mcn other tl1:111 l i i ins~l f  a1111 ani~t l le r  
~vit~w.:.: tcstifit3s t111tt i ~ t  t11v timc, of tlw i ~ i j l ~ r y  ill suit  there ~rcrc ,  
~ \ I - I I  111011 n-orlti~lg hwitles tlw rml)loyc3r : ~ I I I ~  tllnt t l ~ c  otllr,r cuil~loycts 
\ ~ ( ~ r c ~  011 r:rcatic~lr, tht, c,ritlcwc.c i? insuttic~icnt to sn lq~or t  thc finiling 
of tllc Indnsti ' i i~l  ('ommission tllilt t l ir  part ics n'c,re l i o ~ ~ n d  Iry tlie 
( ' I I I I I ~ I ~ ' I I ~ : I ~ ~ I > I I  .let. 8il1w the c1ri1lt~l1c.c~ it3n<1s t o  slio\\- 111nt thc, c3m- 
l ) l o ,~c r  rcynl;rrly cn~l~loyct l  less than l i re  c~lnployece ant[  tllc avt cs- 
lwtwly c~sc4ntlt'.: c;wn:~l c~nil~loyc~rs. iuntl tl~crc. bc,i~lg 11,) c ~ ~ n t c . r ~ t i ~ ~ ~ ~  
tll:rt thc~ ] ~ : ~ l , t i t ~ s  11;rd c>le~'tt'tl to be I~o~u l t l  by  the act  ill tlic miinlia. 
thcrein l~ rc~? ;c r ib (~ l .  S. ( '. Code of 1931, src. BOSl ( u  I ,  ( 11 1 .  L)c- 
li('lldf'rtts of Il'ltompsorl r . .  I~'~ciro'trl Honf r ,  ,Sol. 

11 L i1icc1.ic.s ('~tttlw~t.sct blc 

1. 111 (~rtle>r fi)r 1111 ;rccitle~~titl in jury  to be con~l~cw:tb le  n~l t le r  the 
( ' c~ rn l~cw; r t i o i~  -1c.t i t  innst : t r i ,v  out of :lilt1 in the c(lorst3 of tllc 
e 3 m i ) I ~ ~ y m t ~ i ~ t .  :tiid 110th c~lc~mc7rits a r c  c s w l ~ t i a l  to t111 ;1\va1~1. I~cuL(>~.s  
c. I'olcc~l Co., 34. 
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 notion in t l ~ r  Superior Court  to  remand a f t e r  the filing of a lq~el -  
lant 's  tlcmurrer. Dependeilts o f  T h o m p s o n  v. F m c v a l  H o m e ,  801. 

(; Stnte Regulationi of 1.iability of Railroad Employers for  Injuries to 
Employees. 

b Xrrfrcvc a t ~ d  Es tc t l t  o f  Employers '  L iab i l i t y  
1 .  Plaintiff's evidence tended to show tha t  a f ter  the  close of his day's 

work a s  section hand on defendant's railroad, he  voluntarily got 
011 a hand car  with t he  res t  of the crew and his foreman upon the  
invitation of the  foreman, in order to go to the  store for  groceries 
f ~ r r  the  :~c.coin~notlatio~~ of one of the crew, and  tha t  plaintiff was  
injuwtl  in :In accident occurring on the  \Yay to  t he  store : Hcld ,  
l)l:~intiff 'ivt~s not acting within the scope of his employment a t  tlie 
t ime of the  injury,  nntl defendant 's  motion a s  of nonsuit shoultl 
Imve been alloned, plaintiff being su i  juris, a n d  if transportation 
back to the  section l ~ o u s r  where the  hand ear  was  kept was  a 
par t  of his plaintiff could h a r e  waited until the ca r  
had returned from the  t r i ~  t o  t h e  store. Colvite v. R. I?., 168. 

~I.ITEIII.I1,31I:S'S L I E S S  see I.aborersl and  Materialmen's Liens. 

JII~:(.'N.\SI('S' 1,II:SS see Laborers' and  Materialmen's Liens. 

3IOSC~POT.II~~S-Case involving question of monopoly decided on question of 
procrtlurc. see Pleadings I a 1. 

C Constructio~i and Operation. 
c L i f n  rord Pr ior i ty :  IZcyistratioiz aiid I t l d c s i t ~ y  

7. ],roriaions of our s ta tu te  a s  to t he  indesing ant1 cross-indosing 
of cltwla or mortgages i s  mandatory and requires t ha t  such instru- 
n l c ~ ~ t s  sliall Iw indexed :uncl cross-intlesed in thts names of all the 
l) i~l ' t irs  tlierrto under t he  proper let ter  of tlic :~lpliabet, and the 
inclcsing and cross-indesing of a deed of t rus t  given by a life tenant 
:111tl the remainderman owning the land, in the name of the  life 
tenant only followed by the words " e t  als," i s  not a sufficient com- 
l~linncc with tlie s ta tu te ,  and  where the life tenant  and remainder- 
m a n  h a r e  subsequently executed another deed of t rus t  on tlie same 
lnncls \vliicli is  registerrd. indexed and cross-indexed in compliance 
\vith tlie s ta tu te ,  the  purchaser under foreclosure of the seconil deed 
of t rus t  acquires t i t le f ree  f rom the  lien of tlie improperly indesed 
lrrior deed of trust .  IIToodley c. Gregory,  250. 

I. ( ) r ~ l i u a r i l ~  tile mortgagee is  not entitled to rents f rom the  niortgagetl 
premises until entry is  made or su i t  f o r  foreclosure is  begun. a l -  
thougll a s  bet\yeen the  mortgagor and mortgagee equity mag make 
the  mortgage a charge ul,on tlie rents  a n d  profits when the  mort- 
,<acor is  insolvent nn(1 tht, security is  inadequate. Kistlet. c. Dc- 
,celol~nlctit Co., 755.  

2 .  JVl~ert. n r e c e i ~ e r  h i ~ s  been appointed to take  lrossession of all  prop- 
e r ty  ancl assets uf a n  insolvent corporation, manage same  ancl 
co1lec.t al l  rents and profits ant1 preserve the  asset? for  the  benefit 
of creditors, i ~ n d  is  given power to allow in his discretion the 
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holders of mortgages against  tlie lwopcrty of tht. corl~orntion to 
collect rents  nlld ~ ~ r o f i t s  f rom the  specific Iniid covered 11s tllc~ir 
~uor tgnges  to  tlie e s t eu t  of delii~qucilt interest ,  i~ pcti t io~l filtsd ill 
the  Superior Court  by one of thc niortgngors to styrcxgntc. rt3ilts all11 
lwofits f rom tlic 1:lncl covered by h is  nmrtgnar Tor Iiis brlivfit i s  
properly denied n l iere  i t  appears  tha t  tlir. mortg:~grcb li:ltl fniletl 
to insti tute foreclosure proceetlings although thc  mortgilgc. tlrht 
was  p :~s t  due ant1 i t  does not apppar t ha t  lie hat1 rr*questcvI lc'nve 
of the  receiver to make sntsh collections nnd Iind b t ~ ~ n  rc)fusr~l.  Ihitl. 

I1 Foreclosure. (Rights  of mortgngec a f t e r  f o ~ ~ e c l o s r n ~  of t : is  rci'titic:ttcx 
see Tnsat ion  H c . )  

Ti R i g h t  t o  Fo?wloszcre arid Deforscs 
1. I n  suit  to restrain foreclosure for  11sury l)liiii~tifT ii111-t 11i1y ]~ril lvil~:i l  

of debt 13111s sis  per cent interest .  Jowtix r.  IIrir.t(]cr!jc~ ('0.. P9. 

2 .  T l i ~  111i1licl.~ of 11ure11nsr nioney notes esecntetl ;I tluly ~ ~ ~ ~ ' i s t ( ~ r c d  11t~v1 
of t rus t  to A. ns security, a n d  1att.r c~cmvvyed tllr li~!itl.; to A. ill full 
1):lymont. A.  tr :~iiefcrrrd the  ~ ~ o t ~ s  ill 1111~ course, : s ctrll:itt'r:~l frlln 
:t debt due n con~l~ii i iy.  A. therc'after Irorro\vc~l molitxy ~ I Y I I I ~  12. :I 

ulcmber of t he  company, : I I I ~  pait1 the  tlcbt to tlll, cwm11:111y, anel 
i~ssignecl t he  m o r t g a e  note  to  B. a f t e r  matur i ty  f ~ ~ r  the  h ~ r r o w c t l  
moncy. Hcld.  B, could not iuaintnin tlw lrosition of :t lloltlcr ill due‘ 
course of the mortgage note :1nd \\.xi: not ~ l i t i t l ~ t l  to t ' n r t~ lose  :IS 
against  tlic l i ~ n o r s  and  grantees of A.  \vho took the  lnnds ~ ~ i t h o n t  
notice. I!. h:iviiig I~ecn assigned thc  note nftcr in: turity. :lilt1 t l ~ c  
payment of t he  dcbt to tlie crrnil~:liiy. :1ii11 tho : ~ s ? , i ~ ~ ~ n i ( ~ i i t  of tilt' 
nlortgage llotr to l3, coiirtituting n 11nvi1tio11 i19 f a r  :IS t l i ~  rixl~t:: 
of A ' s  licnors and grantees wr1.e concwmcd. Ifollorrtl I . .  1)rtlirr. 202. 

3. A mortgnge o r  ileetl of t ru s t  follows the  tlcbt and  i s  :in intitlent 
tlicreto and  security thrrefur.  and \\-hcw tlotes sev~urctl 11y :I mort-  
g ~ g c  ar( ,  ljnrred hy tlie s t a t u t ~  of limit:itions, nil11 tltr. 11u\\-t~r uf s;111. 
ca t i~ inc .c l  ill the  instrument is b:lrrctl 1,- the lt111sta of c1vcJr t(a11 ytv~r:: 
f rom the  (late of the  last  1xiynient 011 tllc 111)tcbs. ( ' .  !:.. 42 i ( : I i .  ?.is!). 
the  mortgrlgor may rcs t r : l i~ i  thc~ t ru s t c~ '  ill thc' ~ I I S ~ I . I I I I ~ ( - I I ~  f1.11n1 
foreclnsiiig under tlit) lw\v1'r of sale t l irrr~in c~)nt:iiiic~tl. ;iiltl rho 
trustee's coiltention t l i i~ t  the  11lortg:igor \vonltl 11:i\-(. to 11;1y thc. 
nmount of thc  notes ill order to be c~ntitled to tlw cqnit :~blc rclic~f 
of r e s t r n i ~ l i i ~ g  thcx fort~closur~e on tlicl l)riiicillltx t l l :~! he  w110 -c~>lts 
equity must tlo eclliity, is  un;~vniling.  h'c,r.Is 1 ' .  G'ibZfs. 24(i. 

4. Vn(1er tliv fac ts  set fort11 ill this i l c t i ( ~ i ~  :1nc1 :11qltwri11g from t11(~ 
l~lt~iidiligs the juilgine~it of the  l o ~ v t ~ r  cwurt cwntiiiniii: :ill 11rt1t.r 
i '( 'str;~ining t l (~fcnt l :~ i~t  f rom for t~vlos i~ig  t l ~ t ~  ~ 1 ~ 1  of rl.u>: to the' 
fil1:11 l i en r in~ :  is  atfirmrd, the  gencwll rul(8 11ei11g t h l t  :I tc~llllror;il~y 
ortlrr will be continuc~tl to the  I ~ r a r i n g  where scrions ~ o l l t r o w r s y  
cssists : l i~d  cnntiii~lnnce will not Iinrm tlcfciitl:~nt :tnd t l i s i o l~~ t ion  
might cnnse great  in jury  t o  1,laintiff. I~crc l i re  r .  7'71om~s~1rr. 20::. 

3.  Suit  \vns brouglit I)y :i tennilt ill conimon ill Iitllds to rc%tr:lil~ the 
forc,closure of a nlortgage g iwi i  his cotelinlit for  1nc111c~y l~rrrr~r\vc~tI. 
l'laintiff :~ l l t~ged tha t  clefentl;r~lt litid agreed not to i'oreclosc' the  
mortgage (luring the  cnrreilt year i n  c~ rns i t l e rn t io~~  of l~l:iintib'n 
ro11ti11g d ~ f ~ ~ l d i l l l t ' ~  in twest  ill the lalids a11t1 tliat 111:1i11tit?' 11:111 
breached his  contract  by advertising the  l?royerty nucl tha t  ccjrt:lill 
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cretlits lmtl not I l r ~ n  a l lo~wt l  on the n lor tqw? dill~t :IS :lerc?-el nlliui 
by t l ~ t  lmrtic,s. anti ~r :~yct t l  for  nu :~cconnt ing:  H('lt7, tlrc, tcsinl~~)l':rry 
restraining o1~1er r n t c r ~ ( 1  in tliv ~ I I S P  s l ~ r ~ ~ i l i l  11:1vc\ I)vt,rl e~o~~ l i r !~~cv l  
10  tlict l ie :~~, ing .  i t  : ~ p l ~ ( ~ : l r i i ~ g  thxt  s13ri1111q t l i y ~ n t c  c,xist(vl I I I ~ T \ V I ~ I ~ I I  1111, 
1);rrtics. Tcc t c ,  z. l'cr/('r.. 4::s. 

(;. TT11er1t in :I j~iclg~n<\nt a lq~o i r ! t i~~g  a rvc.c>i~-er for  :ln i ~ ~ s o l v c , ~ ~ t  I Y I I ~ ~ I I ! I ~ : I -  
tion the  facts fouild snl~lmrt  t l l ~  c i~nc*luion of tllr c.onrt t11;1t tl~cx 
ror l io~xt ion could not protpct tlitl ltroptrty a1111 pay c:l:rims of 1111- 

.scyywcyl c m ~ t l i t o ~ x  ant1 t l ~ t  fo r  t l ~ v  1)encfit of all li:rrtic3s it \v:ls 
~ i t~wss : l r$  to ] ) ro t t~ . t  : lswts ;lnd l)rc8scr\-e cquitic~s ;1nt1 ! t i  l ) r (>v(>~l t  
i ir tc 'rf~~rc~~ic.~! \\-it11 tllc l~rollerty by Porc.c.111surc~. rt c.. t11v c ~ ) ~ ~ r t ' s  111.tIc.r 
11rohibiting forcclosnl~c~ suits  c\ccl)t by 1c:r~-c of i v u r t  will II(!! 11;' 
~listnrbetl .  i t  :~l~lwnl'illg tli;lt t l l ~  o r t l c ~  \vns gorcr~lt>el 11y :I .olultl :I1111 
,jntlic*inl t l i~cwt ion .  l i i s f l r r  1 ' .  Dci 'c lopn~c~l t  C'o.. 755. 

7. n'llc~1.c ;I consc~nt jntli.mtwt for tllc a m o u ~ l t  of the mor t s lx r  tlc.11t s t i l~n -  
I : ~ t r s  t h t  f~~rec.lornre shoultl 1~ tlelnyt'tl for  six m~!lltll< 1iroritlrttl 
i n ~ ~ r t g ~ ~ g o r  ~ l ~ o u l ( 1  ~ K I F -  :L wr1ai11 ~11111 I I I O I I ~ I I I ~ .  I I IOITC: I~N~ is ( ~ ~ r t i i I ( ~ ~ l  
to forc~clowrc~ a t  the c>sleir:rtio~r of the lwriotl, rc.gartllcw I I ~  n-llctl1c.r 
the, n ~ o n ! l ~ l ~  ] j : lyn~ci~ts  ~vt~rc ,  111:ldc ;IS :1grw11, if a t  t11:1t til!iv i l l t '  

~ n o ~ , t % t w  cleltt iq not ltai(1 or : ~ n y  an111n11t t ~ ~ n ( l c w ( l  1111 t l i ( ~  j110x- 
mtwt. T;llc>y 1.. I,i'tid.wi,i~, 824. 

S. .Tutlgmont conti~lnin:: to fin:ll I~en r inc  :I t~ l~npor : i ry  ~ I I ' C ~ C I .  ~ . ( ' d t r : l i l~ i l~c  
forcv.Ie~surc of mvrtgngv nl)oli rt'nl t l iq~l l tc~  : I<  to tllc. :~c.c.lu~;rc.y 111' 
t l ~ w ~ ~ ~ i l ~ t i t i i i  :111(1 t11(~ : ~ I I I I I I I I I ~  ~ W C L I I ~ ~ ~ I  1)y tht. I I I O ~ ~ S I Z P  is  ; T ~ I ~ I I I ~ V I  oil 
;lntliority of l ' r r ~ ~ l i ~ , ~ .  ('(I. i.. Ij(ii11i. 200 S. (.I.. 141. ,Vnii/h i.. .\!~ri'(,ril- 
/l/lYtl COl'/,.. SI(i. 

(, Pccrties 

1. IYllrrc~ tho court has  c.ontilrutstl :I tc~nr l )or :~r~.  u~'tlt,r ~ . t , ~ r r : r i ~ l i ~ ~ :  1111' 
tru-tcv f rom f ~ ~ l ~ c ~ ~ l o s i n r  ;I tlrwl of t r n i t  to thc. ti11;11 Ii(,;~i.i~l':. 11 i>  
I I I Y I P ~  for  tile jui11c11,r of the) fr8tii;x ([tic ii~ii8tciit :IS 11:11,tit,< i l t ~  
fr'~rtlnnt is I I O ~  el'rvr. Fci.c'l~cc I.. 'l'linmcrsori. X?. 

!I I)('(.i'((. of F'01~c~1osrri.c.. l ' t~oc.r~t'tlii~~/s trrrtl Er(~i.itfioi! 

1 .  111 :I suit  to foreclosr :I nlort,sl::c~ all ortlt'r of ill(, t r i ; ~ l  c . t l i l l ' i  i l \ ; \ i  t i i t ,  

I)itltlt~r : ~ t  :11c s;l11~ or r r s : r l ( ~  11t~ rtvluirctl to  sc)c.nrt5 Ilis Ilitl I~ , t ' o r c~  
:rcvel~tt~~rc.c~ of !lit. S:III~L'. iq \\.ithi11 the  siiuntl t l i s c r c t io~~  elf tl~c. l r i ;~!  
cwurt. a1111 is not r e r i c ~ \ ~ : ~ b l c .  I i oo l r c~  c. 1,'oi'f. 41::. 

111 Title aittl I:i!lli ts of I'ici't~llcfs~'~. 

1. Pnrc,llascr :it forc~111:;nrc~ of ~)l ' io? mortg;rgc~ nccl11i1'c~tl title, f r c ~ l  fr111i1 
lie11 of su l~s tqucn t  mol'tp;lws. :untl tloctrinc. of :rfrc>r ;tlqnirt)tl titlts 
i s  in;rl)l~lic;~ble to fac ts  of this ( .~Isc.  B ~ I I X  r ,  Jol~~r.soii. IhO. 

2. 1-ntler l~rovision.: of this t l ~ w l  of t rns t  l~urc.li:rcx~. :rt s:~11% Irt~ltl I ~ I I :  

cnti t lrd to c.rol)s :IS ag;rillst nlol'tg:iut~r'h tclila~lls. I<trirl: I.. I'II!~'. 
24s. 

>IVSICIPAT, (~'ORPORhTIOL'S. 

A Crcatiou i111cl Existence. 

(i I ~ ~ c o r p o r t r t i o ~ ~  

1. Therc  a r e  no constitutional restrictions ul11111 the l ) o n - ~ ~ r  of thc~ (;ell- 
clral Asserubly to  create rmmicipnl cory)orations, t111c1 \\-llctre a 
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A I ~ ~ S I ~ ' I I ~ A T ,  ~~Ol tPOI tATIOSS A :l-Cot~tii!t(rd. 
111unic.ilml corgoration is  duly crcatetl 11y l ) r i r : ~ t ~  :I:T, :lnd tilt' ~ O I Y I I  

is  organized under the  ac t  a f ter  tlue uotice a s  required by 1:1\r. thc 
smallness of the pol~ulation of the  incorporntcd a w n  does not :~ffcct 
the  ra l id i ty  of i t s  incorporation. ant1 i t  is n tluly crt'ntctl a11t1 111'- 
,r;lnizetl inunicipnlity. $ tu~.nro~c~! t  Co. 1. .  ITn?uiTtoii I,nl;cs. ,714. 

1: T o r t i  of JIunicipal Corporations. 
/I E:ro'cisc of Goz 'o '~~men ta l  nlld Coi.porcite l ' o f cos  

1. Evidence tha t  tlie owner of a subdirision outsitlr t l ~ e  corporate limits 
of n city constructetl n x t e r  muins tlierciii. i111t1 f81r l ~ i s  o\v11 (*oil- 
rcnience and profit connected them with the  eity's Ivater system. 
:1nd tlint the  city furnishetl water  thronch s w l ~  m lins to the rcsi- 
dents of t he  derelol~nient,  collectinr \v:ltcr rent;~l!: from tlle resi- 
dents,  :md that  thereaf ter  tlie corl?ornttl l imits of the  r i ty  \\.rrt, 
extendt>rl to inc111de the  develognient. : ~ n d  tha t  thv csity c.o~~tinuetl  
to furnish water  to the  residents nf the  tlevelol)ni?nt ill t h r  smnc 
Innnner as bcfore the extension :1nd ~ r i t l i ou t  : ~ n y  ass t~r t ion  of ow11- 
e r s l ~ i p  of tlie nlaiiis instnlletl by plnintifi. i s  11rlll insufficic~~t to 
show a taliing o r  nppropri:ltion of tlie 1)laiiltifiss nxlius. ;~n t l  t l~ t ,  
city's motion a s  of lionsuit in the o w ~ ~ c r ' s  :~c t ic) l~  to recorer tlit' 
value of such 11iai11s sllonld l inre hetw allowed, ant1 I-lip fac t  tha t  t l ~ c  
city repairctl :I le:lli in such mains :111tl flusliecl t l l c~n  a t  :I clc:rtl-c>l~tl 
tlors not a l te r  this result. such ac ts  being incidental to  the  f u r ~ ~ i s l l -  
inf of water ,  nor tlocxs tlw connection of w n t w  lines outsitlt, rl~c' 
dert-lopnient wit11 sueli mains a f t e r  thc estension of the  city l imits 
constitute a n  np11ropri:ltion of plnintif l"~ property I),\. the city. Prrrr 
1.. . I  shcvi7lc, S13. 
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l\IT.TS1('lPAl~ ('ORPORA'I'IOSS E ~ - C o ~ f i ~ i ~ c f ~ c T .  

2. Evitlencbe of ci ty 's  npproprint ion of pl:tii~tiff's \vntc.~. m : r i ~ ~  11t.111 i l l -  

sufficic>l~t to 1x1 snl)inittc'el t o  jn ry .  ( ' l i o ' r ! ~  1 . .  C'lrtri~loltc'. SiT. 
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JIYSI( ' IPA\I .  ( ' 0 IWORAiTI (  ) S S  I<-Coirtiitrrc'ti. 

r I'rwt~ral Jt'c'qrrisifcs of Botld J s w e s  

1. TT'hertr the  T.ecizlnturc~ has  r;~lidntcvl 1)onils issuvtl 1)y n I I I I I I I ~ I . ~ ] ~ ; ~ ~  

c.orporaticlli for neccswry eslwllscx ol,jcc.tic~r~s to t l ic~i~ ,  r;ilitlity 1111 

the  g ro iu~d  tha t  n m;~ jo r i t y  of t he  cornmiss ionc~.~  of thtx to\vn i s i ~ i r i i '  
the 1101itls livctl outsi t l~,  tlrcl 1.11r1111rntr l imits \\.ill not I)(. sustaintvl. 
tile 1,egislntnre 11;1vil1< the powt'r to :lutllorizt. thc. issl~:inc.e of I~o l l~ l s  
Li~r llrc,t3ssnry cxlrcnws nrltl to clotlie tlcvigr~atrtl 11t~1.so11s \\.it11 t l ~ t ,  
l ~ ~ \ v o r  to ~ x e i q ~ t c  stamp for  : r r i { l  in 11e11alf of thi, ~ i r ~ ~ r i i i ~ i l ~ : ~ l i t ~ - .  :rn(l. 
tl1crc.fo1.e. 11:lvillg tlie ljo\\.tJr to 1';ttify t h t~ i r  issi~:r~ic*c'. Stco'?~iorr rrt ('0. 
1 . .  IIrcmiItoiz I,ctl;c's, >34. 

( I:i{/lt t s  c l t i  (7 Ilctncdics of l'rr.rl!tr !I('I..S 
1. 111 thc nhsc~nc.e of fr:rutl or misr:rl;c~. tltr t:txlr:lyers of :I mnnic.il~nlit?- 

; ~ r c  I~oniitl I I ~  n jnilrmerit clnlj- o11t:tirird npni~rst  tlic muitic3lr:rlity 
for  n inr~ic i l~al  i m p o \ - c ~ m t  :1n11 1))- jn(l:'rnc'i~t t ha t  m:rntlawus issl1c7 
to c11rnpp1 tlic i i~nni~.ip:l l  rrovf'rninc 1)o11y to levy a t n s  s ~ ~ f f i t i ~ ~ n t  to 
1)ny the  jutlcment. tlir ~ i i i ~ n i i . i l ~ ~ l i t y  rr])rcm?ntinc i t s  tnspagrrs  ill 
SII(>II suit  :tlt11011c11 t11tny :IN% n11t co iirtmiii~ 11:ttnwl tht>rt~in. JIot1~1 
PC), 1,. N o w i s .  4,34. 

J l 1 ~ 1 ~ 1 ~ 1 ~ 1 ~   st^, ICo~ i~ ic i~ l t~ .  

SI~:(:I.IGl:S('E. t Of ]v,ruons ill l~ : l~ . t icnlar  rc~l;ltiol~slrips w c  1\I:lstor ;a1111 
Sprv;t l~t  ( '  : I.:l~~c.tricity A : ~ i c ~ c l i g c ~ ~ ~ e c  in l~;rrt icalnr e i r cnmr t ;~ l~c~c~s  ~ I Y .  It;ril- 
~,oatls  D. L \ n t o l ~ ~ ~ ~ l ~ i l c u  ( ' ;  Al~inxrls A ;  E'ootl A :  imlmtctl ~rc~cl i l rc~~~c~t '  W I ,  

. \ntorii~~bilcs (: j : ac,tions for  11-rongful d~:rt l1 see 1)c:rth P,. 1 

.I .ict< ;tn11 Omissions ( 'or r t r i l )~ t ing  S i ~ c l i f o n ~ ~ ~ .  

(. ('oiitlitin~r cr?rtl (-st, of Ln11t1.s cliid l:i~iltli~r!~.s 

1. 111 c~rtlcsr filr ail i l l \- i tw ti1 rcw)vcxr of thc. owllrr  o r  Ic+sor {if :I l~nil i l-  
ing for i n j i ~ r g  r1~~111tiiic from :L fal l  1111 flit, b tc]~s  i11 tltr I ~ ~ i i l ~ l i r ~ c  
it is  ilcwsbary to sho\v tlcXfec,tive or ucglipcwt cor~s t rnc~t i i~n 01. n~:lintc.- 
n : r i ~ i ~  of tli? st1311s an(1 tho o ~ v n ~ r ' s  o r  lwsor 's  ( ~ S ~ I ~ I ~ S ~  or in111Ii~~cl 
11otic.e thercwf, and \ \ - l~c~rr  t l i ~  invite(' testifies tli:rt she' ~~) i~ ' t : rn t l ) .  
usctl thc  step< :riltl t11;rt tllcr:. n.;th notl~il~,: u11i~:u;il irr tli13ir i.011- 

strxctiu11. :rlr(l t11;lt b 1 1 ~  11:ril n e \ - ~ ~  1111tiecil nnytl~iriz \vrorrz \\.it11 
t11vn1 or 1 0 1 1 ~  1111 t111~iil. :i ni111suit is c o ~ ~ r t ~ t l y  ~111t~r1vl in 11('r ;~(.tiorl 
to ri7covvr for injnric>q snstnincd in a f : ~ l l  \\.lic~i tl!t. l t t ~ ~ l  of 111-r 
shoe enuplit ill :III ort l ir~:~ry mcxt;il ~ t r i l r  on tl~c. c~tlilc~ of tl~c. .tt71~s. 
80 t?z .s r. JIotcl. 72,s. 

(, 1:l.s Jp.w Loqu it I I I ,  r r i i  11 ('ir.c~rttnst tr i r w s  f !%IN il 11 ii'lr .\~c'{/li!/c~ric.c . I l r r , ~ /  7~ 
1 1 1  f ct,r~'d 

1. 'Yhr fac t  of an  ~~s111osi1111 in tli(, t:1111is 111, c;~<oIilrc~ l~ i l~(ss  of ;I l i l l ir~c 
.st:rtion mider the ~ - s ~ ~ l m i ~ - t ,  (:or~troI :1ri11 ol1c,r:iti1111 of I ~ I ~ ~ ( , H I ~ ; I I I ~ ~  is 
snfficicmt to i~~vol ic-  the t l o c t r i ~ ~ e  of t'cZ.s iljvrc loc/rtitrrr. ir~ttl 11v(~rr111e~ 
t lcfe~idnnt 's  motion a s  of nonsuit in 111;lintiff's :~c.tioli to rtLc~~vcJl. for  
11rol)t~rty I I ~ I I I I : ~ ~ ~  rc~s~11ti11g tlierefrolil. 16>:1vi1ig tlics (111wtii11i of 
\vlietht~r i~cglicc~nc~c~ will I)? iilferwtl Srom t l ~ c  f;tct of thr) I . S ~ ) ~ O Y ~ I I I I  

for  t he  c le termin;~t i i~~l  of rhr  jury. JIoic~ccrd 1.. Il'c'.rrcs ('0..  2).  

2. Plaiiitiff 's evidence t e ~ ~ d e c l  to s110\\- tliat she  fctll \vl~ilis : ~ t t c ~ n ~ l ) t i ~ l <  to 
go do\vri the  s ta i rs  in  he^ 1111nie in t he  da rk  : tf t~lr  all lights ill t 1 1 ~  
house lint1 g i ~ n t ~  out.  :ind tha t  her fnll W:IS c:~usctl l)? 1ic.r n ~ i s c ; r l ~ ~ i i l ; ~ -  
ti1111 of tht, rninilwr of steps to tho lantlin;. T l ~ c r r  \\.;IS 1111 cvit1cil1.e 
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S1s;TV TRIAL. 
L: Uroullcls for Stv Trial. 



Plaintiff took del?osition of the  wi tnrss  in nliicli the  witness swore 
tha t  the affidavit n-as false. I11 the  Sn l~ reme  Court  the case to:.etliclr 
with tlie motion is  remanded to the  Superior Court  to the end tha t  
the court  \vith t he  a id  of t he  solicitor may investigate the  charges 
and counter-charges. and  tliat x new t r ia l  inny he awarded if i t  be 
ascertained tha t  the  witness' testimony upon the  tr ial  was  fnlst,. 
Robertson ?j. Power  Co., 111. 

2 .  Affidavits in this case held insufficient to hul~port  defendants' motion 
in tlie t r ia l  court  fo r  a new t r ia l  for  newly discovered evidence, 
and  ordinarily such motion is  t~ddressed to the  rolincl discretion 
of tlic t r ia l  court. Tt,ust Co, v. E'bevt, 651. 

11 Polrev of Couvt to  Ordo ,  S e x  ?'rial in i ts  Disc?'ctioii 
1 .  The  t r ia l  court h a s  the  power to  set  aside n verdict and order :I n r w  

trial  at  any t ime dur ing tlie term dur ing which the action \ \ a -  
tried. C. S.. 301. R?'n,ltlrr/ c. Collie, 220. 

S O S S U I T  see Tr ia l  D a.  

I',Il<EST A S D  CHI1.D-Adoption see Adoption: custody and support in 
divorce action sec Divorce F ;  1):lrent's liability fo r  child's negligent 
tlrivinc see Automobiles D c. 

I'AIiTII<S. (Jl isjoinder of parties and  causes see Pleadings D 11; lxlrties 1v11o 
inay sue on contract see Contracts 1" a :  parties in foreclosure sui t  see 
l\Iortgagea H e ;  employee receiving compensation may  not sue tllirtl 
lwrson tort-fcasor ~vit l iont joinder of employer see J I a s t r r  and Servant 
I.' a 1. ) 

I? Par t ies  Defendant. 
11 Proper Pa r t i e s  

I. I n  action i n v o l ~ i u g  r i q l ~ t  of guardian of insane 1)erson to have estate 
credited with amount  lost in insolvent bank, surety on gu:lrtlinn~hil) 
bond held proper party a t  most, no breach of the  boil11 Iwiiig allt,ged. 
J la l ' r i t~er  L'. Jlizaclle, 204. 

2. Jlotion for  joinder of proper par ty  is  addrewed to tliscrc!tioll of court. 
Elonte r. H o m c ,  300. 

PAIiTITIOS.  (Action oil t1ecrt.c~ for  o\velty granted in ~ ~ i ~ r t i t i o l ~  1)roct%lini" 
barred by Sta tu te  of I k n i t a t i o ~ ~ s  scxe Idimitation of Actions n a 4.) 

1: 1:y Acts of Parties.  
c Opemtio?l uud Effcct  

1. Where tenants in cwmiuoii ill lands agrtbtt t o  ;I division tlicreof, and  in 
order to  effect u l~ar t i t ion ,  execute deeds to each otlier for  their  re- 
s l~ect ive  sliarc%, tllc fac t  t h a t  tlie deed to one of thein is  executed 
to h im a n d  his wife does not create a n  es ta te  by the  entireties i n  
the  husband and wife, but  operates merely a s  :I lxirtition of the 
land and  conveys no additional ?state,  and \\'liere the wife survives 
t he  husband, a n  action by her  heirs to recover l~ossession of the  
land from the liusband's heirs, ill \vliich no equita1)le elrment is  
involved or presented, a demurrer  to t he  c o r n l ~ l a i ~ ~ t  setting for th  
such clced to the  liusbnntl and n.ifc is  prolwrly austi~inecl. Bur-  
rozrghs r. Il'omblc. 132. 
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I.essor's c h i m  ngninst Irsset> for ( 'xtri~ i n ~ l r r o r c ~ m c ~ ~ ~ t s  rxctx~tlt~tl tlw 
i r ~ ~ ~ o l i n t  tlepositrd hy l r s s ~ ( %  uutler tlir origi~lnl contract. The 1)niltl- 
inf w:ls con~l,lrtrtl and pilid for 1,y Icwor. ant1 Icssec took l)~rssossiol~ 
thereof. Tht. b:1111C, as i iss ixnt~~.  sued Irssor O I I  tlie receipt, nut1 tit.- 
nietl I e s s ~ r ' s  right to plentl thi. i1m011nt tluc 1jy lesser for c 'str;~ 
improrements as n set-off: Helfl .  the Itwor was t,ntitlt'tl to p l ~ ~ i ~ t l  
I)?. way of counterclain~ the rights nutler the or :gi~~:r l  l ~ n s ( *  ill111 
tlic supplcmentnl agreement arisinp out of tlic snlnct c.olitl':rc.t. *4s 
to wllethcr the tleposit created tlie reli~tionshi]~ of c'rhtor :r~rtl crctli- 
tor or pletlgor aud pledgee, qztaw'? Btc~rl; v. I~'c,c~lt,~j ('o., 90. 

D Demurrer. 

2. AII action by the reccivc-r of t l ~ c  c,statc, of  ;I d ~ w t l . w t  irgirinst I 1 1 c ~  
t>secutris ill her representative cn1)aeity for failure to tilt, ; tcc,ou~~ts 
and mismma::emrnt of tlie estate, etc., and ngai~lst tlw c~st~cntr is  
i~~dividual ly  nnd :III h ~ i r  a t  law for the tl iversio~~ .)f thc' f~ultls to 
the heir ant1 to cc~rl~orntions coutrolletl by I~inl,  and i tc i r i i~~t  tl~(l 
ctrrl?oration to recover assets of the estate thus wrongfully (livertell 
to their use, states n czausc of action in the nature of a crctlitors' 
Ijill for an a c r o u n t i ~ r ~  ant1 tlic rrcovfxry of assets n . r r ~ ~ ~ g f ~ i l l y  tlis- 
11osrd [of, :1nd the cc~mltl;~i~it is not subjtlct to dcn~nrrcr  f ~ i ~  mi+ 
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- - -  . - - -- - - - - - - - ~ - -~ ~~ -- 

1'1 ,F:AI )I  S<;S 1) ~ ) - ( , ' o i ~ f i ~ ~ u ~ d .  

join(lt>r of lx~rtic,s  : I I ~ I I  C:IIISW, si111q cx~ust~wi~i ,c  t l i ~  1111~:111i1i: ; IS  :I 

~u i i t .  i t  IT I : I~ (Y  :I co~!~rc'cttd stor). i ~ ~ i s i n g  o l ~ t  of t l ~ o  si1111t~ ~ I . ; I I I \ -  

;1c*tic111 or sc,ric'- of tr:~ns:lctii.~l;. ?c'tti1i: 1111 U I I O  e ( , n~~r : t l  ril'lit o f  
l11:1i111i~. t l~o i~g l i  flit, riclits of (left>1111;111ts 111:ly I I I >  11isti111.t. J J IOI~ . I I  
I., . I / ~ I I ~ s ~ I ,  7(iS. 

:;, : I IT~I I I I  to I Y Y Y I V I ~ ~  1111 :I l~ronlissory I I I I ~ I ~  ;ill11 to < ~ > t  :1si111> ;I I Y I I I V ~ ~ J -  

; I I I I Y  of ]~l'olrc'I'ty 11y the' ~llnlit>r ns I)csi~iz f ~ ~ : ~ n t l u l t ~ ~ ~ t  to c.t~c~litors ib 
~ i o t  ~ l t~~ i iu r r :~ I r l c~  r'or rnisj11i11111-I' of 1);1rtips :I!I(I (.;111s(>s. . l 1 1 1 ~ 1 /  I . .  

/ < ~ I ~ J / I ~ I / ~ Y ,  *::;. 
c lJf , f ( ' ( : f .v  . I / I / I I ,~I I ,~II ! /  O I I  I,'II/Y o,f ('omp1/1i11t U I I ~  '3h+pc'~~l<i~~!j  I ) ~ I ~ L M ~ I ~ ~ I . . S "  

1. \\~111~1~1 tlic, c ~ ~ n ~ ] ~ l ; r i ~ i t  ill action a c n i ~ ~ s t  :I c o r p ~ r ; i t i o l ~  s~ittic.icntl\ 
; 111 (~c (~  ; I  c ~ ~ l ~ i c '  of ac,tic]n for  tl:rm:~<rs :~ri-i l ic ill tort .  : I I I ~  i t  does 
I I O ~  :1111;(';1r fro111 tile f : ~ c r  of t l ~ v  cwrnpl;~iilt tha t  dof1'1111il11t C.III .~IIIY:I-  
ti1111 i. ;I I I ~ I ~ I I ~ I ~ ~ I ; L ~  : I~ (> I I ( . ) .  (.rt':lt~vl 11y h t i ~ t u t ~ .  or t l ~ : ~ t  i ts  11(%ligc'111~ 
1.11111111:1iut,tl of \!.;IS c ~ ~ ~ n i ~ i ~ i l t t ~ t l  I])- i t  wllile ;icrilig :IS a11 i l ( lmi l~ i s t r ;~ -  
li\-c or <c~v~ ' r~l l~ic .~i t ; I I  : I ~ ~ ~ I I I , ? .  of tliv (.it?., the  cor]~or:itio~~'ss t lenlurrt~r 
s ~ b t t i ~ ~ g  fo1.t11 sl1(,11 fa(Ts ;11i11 i ~ ~ : l i ~ i t : ~ i ~ ~ i i ~ g  t11:tt i t  \v:~s ]lot S I I I I ~ P V L  
to suit ill t11rt is  II:III :I\ :I s l ~ c ~ ~ ~ k i i ~ g  t l p rn~~r t~e r ,  : I I I I ~  sl111u111 li:~~-c, IIIY'II 
llvl~l~l~llll~ll. l ~ i l l l  7;. ~ ~ r l l ~ l l ~ i ~ . ~ o l l l ~ i ! ~ ( ~ .  414. 

11 11'111 I (  I J I , I I L  I O . I , ( , ~  .Ilqj Iil( 'f/d~,d 

1. '1'111' f i l i~ic of : I I I  : iiis\\tsr n-aivw tllc rizlit to tlomur or(, ~ ( , I I I ~ . s  1111 tlith 
~ I , I I I I I I I ~  t l i :~ t  :I ;;IHIII ( . ; I I I W ~  of' ;11,tio1~ ib i ~ ~ s u l l i ( ~ i ~ ~ ~ ~ t l y  s t :~ t~v l .  Liftlo 1 . .  

l , i f t l (~ ,  1 : \ I  f l / / ; ( ~ l .  1. .  h'l~cl/l~;t;( ' .~ ~ ' 1 1 , .  l(i.7. 

2,  ni11ti1111 to (Iislliiss ; I I ~  :t(Ti~m (111 tlics g1~1ui1c1 t l ~ a t  O I I V  tc>11:11it i11 
I Y I I I I I I ~ ( : I ~  miiy ~ i o t  SIIC :11111tli(~r for 1111ss~~ssio11 is  ]n~11wrly (11.1lied \v11(~11 
1111. I I I O ~ ~ I I I I  is I I O T  I I I : I ~ P  1111til i~ft t lr  j u ~ l g l ~ ~ l w t  ~ 1 1 c l  t11v 1111c~stioll 
11:~s ~ i o t  I K Y ' I ~  r;~iseul 11)- I I I I I V : I I ~ ~  11rior t l i ~ r ~ ~ t o ,  but :I lii11ti1111 to tlis~uis, 
I I I I  t l ~ c b  ~ I W I I ~ ~ I I  t11:it tht, : i c t i o ~ ~  is liot \\-itIii~i the  j~ l r i s~I i ( . t io t~  (IS thcb 
( Y ~ I I I . ~  n i ;~) .  I N ,  I~I:IIII. : ~ t  ; I I I ) -  tinit,. I{/!~,~IUI)L G .  1'(,1,171. 4% 

/ h f r ~ ~ ~ /  of l J ~ ~ l l ~ / ? ' i ' ( ' l '  

1 .  .\ t l t~ rnn~ ' r c~ '  :rtlli~its : ~ l l c ~ g : ~ t i o ~ ~ s  of filct ill t l l ~  ( . O I I I ~ I ~ : I ~ I I ~  1111t 110t 
~ I I ~ ~ ~ I ~ ~ I I ~ ~ I , ~  or  ( Y I I I I ~ I I ~ ~ I I I I S  of l:i\v t l t ~ ~ r t ~ i n .  Tva  ( ' ( I ,  I , ,  JIood, :;I:;:  
Ill r , / ,  lIt//lA~, ,%40. 

I 11ot i1111~.  

11 . I l r~ l i r~~rs  ti, S I I , ~ X ' I ,  0 1 r t  01. .llrrX'c .Il!c'!jctlioi~s -1lo1'c Npecifif. 

1. 111 : I I ~  :11,ti111i to ( l ( lv l ;~r(~  illc~g:~l cert:lii~ 11~:1s? : I I I ( ~  co~~inl isb io t~  ~~1111r:1~T~ 
I I I ; I I I I J  I I ~  ~ l e ~ f c ~ ~ ~ ( I : ~ ~ i l s  011 the ~ I Y I I I I ~ I ~  t l i :~t  tIi(1y I Y C ~ ~ C ~  ill c o ~ ~ t r : t v c ~ l ~ t i ~ ~ ~ ~  
of (', S.. 2,7:1!b2.774, wI:~tilic to i ~ ~ t r ~ i o ~ ~ ~ ~ l i t ~ s  :lntl trllsts. j~l(lg~~lc~llL 
\ \ : I S  1 ~ 1 1 t t 3 1 ~ ~ 1  s ~ ~ s t : ~ i ~ i i ~ ~ <  ( ~ I ~ ~ P I I ( ~ : I I I ~ s '  ( I c ~ m u r r c ~ ~ ~  to tI11, t,o:n])l:~i~it 1111 

1l11,  ~ I . ~ I I I I I ~  thiit i t  fitilcd to i~llvgf- f i tv ts  s u f t i c i t ~ ~ ~ t  to v o u s t i t u t ~  :I 
I . ; I I I ~ I ~  of :ivti1111 ill tli;tt a gc,~~c'r;ll :~vc~,rncwt \vas iiisuttic~ic'nt :111el thc3 
(~11n111:1i1it f:tilc>(l to :11leg(\ :111y ~11111erst:~111li11c or :tg1~1~111e1it b t ~ t \ v c ~ ~ i  
t l ( ~ f ~ ~ i ~ t l ; ~ ~ ~ t s  or  :illy slw4fic. :lets 11rc~vcliti11c indt~]r(~lidellt vo~~ l l~ t~ t i t i o l i  
111. <~lc,c,itic f:~c.l s c o ~ ~ s t i t u t  ing :I : i ~o~~o l )o ly ,  ill111 I t ~ t \ - i l  \V:IS gir1'11 
~ l l ; t i~~ t i f t '  to ti113 : I I I  : ~ l i ~ e ~ l t l m e l ~ t  \\.ithill :L s[rcc.ifietl tirnc.. Tlicrc~ \v;15 
1111 :111llc'al fro111 t l i ~  j ~ ~ t l g i i i ( ~ ~ i t .  l ' l : r i~~t iE filtitl :m :1111(~1111lll('lit to it' 
c~11nl11:tii1t : ~ l l t y i ~ ~ g  ill gc,~~c'ral  tc>rrns :1i1 ~ ~ g r ~ ~ ~ r n c ~ i ~ t  l ) ( , t \ v c ~ ~ ~  11t~Se111l- 
 tits ill ~ x ~ s t ~ ' ; t i ~ i t  of trade.  I)cf(~li i lal~ts inorctl to strikts crnt thc, 
; ~ m t ~ ~ i t l m c ~ ~ i t  (111 t l ~ e  grountl t l~:t t  it \\':IS not re~.; lro~isivt~ to tlic~ ortlrr 
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I'I.lS.11 ) I S G S  I ;I-Cuirtiiirtcd. 

:~llo\\- ing t h r  nmmtlrn t~nt :  EIcTd. tllt, ju t lw of thc  Suprri111, ('11111.t 
hv:~ring the motion to strikv out \\-:IS I I O I I I I ( ~  l)y t l ~ v  forn~t , r  j1111c- 
m ~ n t  t l c c l : ~ r i ~ ~ z  thnt :I nclncwl ;lvcrincllt I\-ithont : ~ l l t ~ g i ~ t i o i ~  of 
sl)ecifics fac'ts \\-:IS insut t ic io~~t  to c . o ~ ~ ~ t i t u t c  :I (.nus( of action. ;rntl 
his o r t l t ' ~~  n l l o n i ~ ~ g  de fmt ln~ l t s '  motion is nffirnic~tl. R. r .  Oil Co.. 11'::. 

2. W h e w  tlefendnnts' ansn.er nlegw mnt t cw ill tl(,fensc n-hic.11 hat1 h r c ~ l  
t l c t c ~ r m i n ~ d  nnd precluded hy a jntlgmc~nt :reninst t l i ~ n ~  o r  tlwir 
11ri\-y. a motion to s t r ike  out snch :~l lcmt ions  is  p~'opcvl$ :rllo\vc~tl. 
Colrmoii 1..  l'niiii. 4 2 6  

2. Swcril l  ~ l t ~ m ~ n t s  of dnmnges may be nllcgc'tl on oneL :.nus(> of ; ~ c t i o ~ ~ .  
ant1 w l ~ r r e  this lins been done, defendant 's  n~o t ion  to rcquin ,  p l :~ i~ l -  
tiff to f i l ~  a n  nmended complaint, I ) : I P ~ Y ~  011 tlle t l~co ry  r11:1t r:rt.h 
c l r m m t  of tlnmage constituted n sepnrntc' c : l u r  of il(tio11 : I I I I ~  4lonl1l 
11t. scpnrntely nllegrd, i s  l xo l~e r ly  rcfnscld. ('. S . .  XI(;. J'c'tn71et'fo11 1.. 
Greensboro. 300. 

1) .llotioi~n f o r  llill of Pnrticr(1nr.s o r  to .llo7ic7 .Illr~(/ntio~ts I f o w  h'l)c,r.i/ic. 

1. Tlic court lina the  cliscretionary po\vcr to  :rllo\\- :in n )l~lic. :r t io~~ ftlr :I 
hill of particulars.  C. S., 524, o r  to g r i ~ l ~ t  :I niotiol~ to rcquirc :I 
l~ l tu t l ing  to 1~ mntle more cl~finite nntl cwt:liu. ( ' .  S.. ,327. or to qrril;~' 
out in his eliscwtion ortlers 11revi11usly made, I I I I I ~ ~ > I .  t l ~ ( t  s t i l t l ~ t ~ ~  : ~ ~ i i l  

no npl)eal \\-ill lit, f rom such t1iscretion:lry o r t l ( ~ i ~ .  7'(,11z/)lf, I., ' / ' ( , l .  
C'o.. 441. 

2. Tl~tx fact  t11;rt :I defvntl ;~nt might 11:lre ~rroccwletl 111 t11.1. ('. S.. !)OO- 

001 for :rn e snn~ inn t ion  of the :tcl~-c,rsc. 1):lrty  dot^ 110t I Y ~ I I ( ~ P Y  cII ( ,  
g1':111tino' of his m o t i o ~ ~  to require 11liri11tiff to 111:11i17 his c : ~ o ~ l ~ l ~ l : r i ~ ~ t  
niorcb tlcfiiritc. ant1 caertilin or tile :I I~i l l  of l ~ n r t i e n l ; ~ r s  i i n ]~ ro \ - i ( l ( ' ~~ l  
11s n nxlttt 'r of 1:1w. : ~ n d  the  t r ia l  c ~ ~ u r t ' s  11ction i l l  s t ~ , i l i i ~ ~ x  0111 

sllvli ortlcr on tll? gronntl t ha t  i t  \\-as imlrrovitlt~ntl). t ~ ~ ~ t c ~ r c v l  i* I,( '- 
~ i t w x l ) l e  i111(1 \\-ill l)ex 11~111 for  t>rror. I l ~ i d .  

J llefects : ~ n d  TVairer. 
c l l .ct i~ 'rr  of l.'rril~crc. t o  I'lrtct7 ?I ) /  C'o~rti.orcrtirr{~ Qcirstioic I)et~'i~e!/ ?'/,ire/ 

1. Where a broker in his coml,laii~t irllt~gcs ;I g1~11(1ri11 co~~tr ; l ( . t  ill111 11111111 

t 1 1 ~  trii11 sets 111) the gc~~ic,r:~l c o i ~ t r : ~ c t  :ri1(1 :I s11e~ci:ll c o ~ i t r : ~ ~ . t  11e~ t \ \ - i~~11  
the  l~tlr t ies,  and  Imth 11:rrtit.s fight out I~otl l  l111:lses of the c,;~sc~ \\-it11 
c~~itlcnc~c', t lefri~tl :r~it  miry not m i ~ i i ~ t : ~ i ~ ~  t l ~ i ~ t  tilts t ~ o m l ~ l i l i ~ ~ t  f:~ilcvl 
to  sufiicicntly :~llrgc> thi, slwcial I Y I I I ~ I < : I ~ ~ .  Srr.c.c,t r ' ,  S ~ I ~ I I I I ~ I I ! /  ('0.. 

134. 

P O I ~ I C ' E - ~ V ~ I ~ ~ ~ I ~ . ~  rnilrontl l~olicemtn~l is (~1i111111ytv or offit.('r of t111, I:I\Y .(v3 
Master ni1i1 S ~ r ~ u n t  A c 1. 

POWER C'OJIPASIES set' 1:lcctricity. 





nno  INDEX. 



~ ' I I ~ ( ' I . : S S  D ce-C'oirtit~ucd. 
r~) i~r l i t ion  hrolccn snfficicntly alleges t h a t  defend:tnt o \ rn r~ l  l ~ r o l ~ r t y  
ill this Statc~. al though tlip comlrl:~int :~lleges th:tt l ~ l n i ~ ~ t i f f ' s  \vcLrcs 
t he  o\rnc,rs of suc,li property, the  title to s u c l ~  lnwlrc'rty I Y ' I I I : I ~ I I ~ I I C  

in tlefcnd:~nt until tht> clretl is  set nsidc. Ihid. 

4. I n  order for n~gl iqence  to I)e ;tctional)le i t  is  nccess:lry t l ~ t  i t  sllonl~l 
hc the l~ ros im:~ te  c'nusc of tlie illjury in snit. ;uitl \vhYre thrrc. i.: 
: ~ n y  s ~ ~ f f i c i m t  critlencc of causnl relation the  q u ~ s t i o n  i s  for  theb 
jury. o t l~crwisc  it  is  for  thc~ vonrt. and tht, eridelice ill this c.;rstL 
tending to show t l ~ t  ~11:rintiE's intt'state n-as ridillg in :I c a r  driven 
by the o ~ n c r ,  t ha t  the, var stnlyed a t  :r crossill:. ~ r i t l l i ~ ~  thr' c.01'- 

11or:lte l imits of a to\rn ~vh i l e  :L soutlibound triiin passed on ( I I I ~ )  

t rack  and tha t  tllc dr i l -e~.  t l im  went UDOII tlie tr:rclis ant1 tha t  thcX 
rea r  n-heel of the ca r  Ivns s t r ~ ~ c l c  by a no r thb~nn i l  tritin p i ~ s s i i ~ ~  
011 n second track,  tofc'tlier wit11 other eritlence, is held sutficieur 
cx\-itlenc4cl of the c:rnsal relation Iwtn-ecii tlpfend:~nt's ncsgligcnc.c ill 



INDEX. 

I(.\Ir,I1OAI)S D I c C o ~ ~ t i ~ i r t c r l .  
t'scccding th r  spcetl l imit  prcscrihrd by the town olt l innnrr :inti i t s  
~ic'cligence in fnilinc to c i v ~  \v:~iming of t h r~  :~lq,roich of i t s  t r n i t ~  
to t hc  1ml)nlons c ~ ~ o s s i n c  I1y ringing i t s  hell or sount l in~:  i ts  \vl~istlc. 
111id. 

2. Tcstimoiiy of witiicw tl121t lie tlitl not h(wr bcll r i nc  i i  some (~viclc~icc~ 
of ~xilroncl's fnilu~y. to L:ivcl wnr~ i ing  nltlioncli otl~c>r \ v i t ~ ~ t ~ s s e s  giv(1 
positive resti~nony thnt I ~ t l l  \\.as rung. Ihitl. 

G .  L\ ( I r iwr  of nu :iutomol~ile is  not required untler :ill circumstances 
to stolb I~eforc  driving ulmn n railrond grntle c r o s s i ~ ~ g .  imd \v l ic t l~ t~r  
llc i s  rc~qniretl to do  so nnil t~r the  1tilrticular rircuinstancc~s discloscvl 
I I ~  the  rric1e1ic.c is  or t l i i~ :~r i ly  :I miscrl question of la\\ :11t(1 f:~i.t to 
Ile s111)mitted to  tllc jury IIIIOII proper ins t ruct io~l  from the cclnrt. 
nntl in this cnscb, lultler cvitl(,ncc. t ~ ~ l t l i n g  to show t1i:lt 1)s r tS :~sol~  
of :I clefective Iiootl on :rn :~nton~:lt ic electric s i rna l  irt a mucli us011 
(w)ss i l~g the g r c ~ n  s i r n i ~ l  wit11 the  ~ v o r d  "so" n.as l i r l~ tc t l  11y thtx 
r:lys of the  sun. tlict quwtioll of wlltxtl~cr the tlrivtv \\.:IS guilty of 
c.01ltli11ntor.y 11ea1icc'nc.c in fail ing to stop v\-as l ~ r o l ~ c r l y  submittctl 
to tlir jury under the. rule of tlint cleaw. of cnrc tli: t a n  ori1in:irily 
l ~ r u d ~ n t  man  n-onld have obsrrv td  for  his own snfcty mider tlicl 
c~ircunwtnncw, the fxct t ha t  tlic z r w n  signnl n-ns l ight td  being a n  
:issurnnce of snfcty to t h e  drivc'r. S. C. Code. 1931 scr. X Y ( 4 7 ) .  
l ic l le r  2.. R. I?.. ' G O .  

Il~jrri.icn fo  I'C~SOIIS 01. S('c~r T ~ v c l i  

1. Evititmcc. tending to  s l ~ o w  tha t  plilintif'f's intest:ltc. i n  c~lcvel~-yenr- 
oltl l~oy ,  was  s i t t i ~ ~ g  on :r ctross-tie nbout twenty R Y ~  f rom dcfenrl- 
: ~ n t ' s  l~uhl ic  gr i~t lc  crossing. t11:lt he  n.ns grazing a cow wl~icll  llr 
\\-:IS 11oltli11g by n chain, t ha t  he  was  lookin,q down. nncl when tht, 
trilin \v:ls :~l)out fifty feet  f rom I l in~.  got 111) n ~ i d  stooprd over :IS 

tliongli tloina sonlt'tllillg, ill111 was  str~lc'li nntl killed by clefendant's 
tr:rin, t ha t  t he  e ~ ~ g i n r c r  fnilctl to blow for  t he  cro!:sing. and thnt  
the  t rack  wns  strniglit :111tl unol)strncted fo r  n distnncc of about 
two Ilundretl ynuls  : I I I ~ ~  tha t  tlltx cngineer could lin3;e sren the ill- 
test:lte and  the  co\v for  t h a t  tlistnncc~ is hcld sufficirwt to  t ake  the  
ens? to the  jury on the  tloctrine of las t  c l rnr  c l~nnc~~? ,  the  eritlcnct~ 
t t w t l i ~ l ~ '  to show t l ~ t  tll(8 i n r w t : ~ t r  wns 011 t he  trac3k oljlivions or 
otllcrwise i~ lsens i l~ lc  of d n ~ ~ w r .  7'riplr'tt 1.. R. R., 133. 

2. W11cw t l l e l ~  is  evitlrncc tha t  tlcfentlm~t's lmssclnger train.  c o n s t i ~ ~ g  
tlown ernde  a t  :I r:tl~iti s111wl. s t ruck and liillcd plni~itiff 's intest:~tc. 
\vho w:1s r r o s ~ i n g  tl~ftw1:111t's t r~ reks  11y a foot g n t l ~ ,  i111tl t ha t  the 
tr:1i11 gave 1111 signal or \ v : l rn i~~g  of i ts  :~l)procirl~, but al l  t he  t,vi- 
tlcncr trntls to show tllnt a t  tlic SWIIC of the nccitlrnt defentlnnt's 
tr:lcaks were built on  n fill :mtl tha t  the top of the fill extended level 
\villi tlicb trnclis for  n tlistnncv of eight to twelve f t ~ t  on either 
sitle, :111tl t ha t  within s ix  to vigllt feet  of the track defendant 's  np- 
l>roncl~ing trnin could llnve been seen for n distnncc of 200 .y:rrtls. 
t lef 'e~lt ln~lt 's  nlotion a s  of nonsuit is  properly nlloa.tv1. J-oti~r!/ I . .  

1%. Ii.. 530. 

d IIiglr u'ay C~~~do 'pas sc ' s  

1. T l ~ r  evidence telltlrcl to s l io~v thnt  the  driver of all :~r~tolnobile fell 
:1sler11 nud r an  his c a r  into n c o n c v t e  pillar supporting n railroad 



I{AII.ROAl)S I )  ~l-C"oi~Ii~ti~o(i. 
Irc~st11~ ovpr ;I l~i,cli\v:iy 11111l(~r11:1ss. :11i(1 t11:1t t l i ~ ~ r ( ~  \v:~s :I (lis::i~i(x- of 
101,G 01. 11 fpet ,111 e~it l i(~r sidty of tht. ( ' I I I I C I ~ ~ O  11ill:ir for  tllc~ ~l:l<s:l(r~' 
of tr:~fiiv. I I ( s l d .  t 1 1 ~  ~ I r ive r  11i:iy lint r e ( ~ ~ v c l ~ ,  f rom tI1(1 r :~ i l ro t~ ( l  
( Y I ~ ~ I : I I I ~  for  illj~lri(>v r(w11ti11g to hill1 fro111 tht, : l ~ Y ~ i d ~ ~ l l t .  I<(l/<('l' 1.. 
I?. I?.. 820. 

I{l~:('EI~I~:I{S. ( ( ' ~ u r t  m:1y r t l s t r : ~ i ~ ~  f o ~ ~ ~ ~ c l o . : ~ ~ r e ~  of 1 ~ 1 ~ ) l ~ i r t y  111:1<.t~l ~ I I  1.1,- 

pc,iy()r's 11:11i([s stv X ~ r t ~ ~ g e s  H I J  (;: ( Y I I I ~ ~  III:I>- :!lq>oillI ~ w ~ t ~ i v c ~ r  i11 I K ~ I I ~ I -  
i11c :1cti1111 z ~ g : ~ i ~ i s l  ,lc~(~cvlt~nt'b (xst:itts s(>t3 I ~ ; X I W I I ~ O I ~ ~  :111(1 . \ ( l ~ ~ ~ i ~ ~ i . : t l ~ : i t ~ ~ l ~ +  
C' 2.) 

F Actions. 



A Grounds for  Re fo rmi l t i o~~ .  
rx Vtc tunl  Vin tu l ; r  

1. JYl~ere 1)rol)erty is  conveyed to grantee nncler all tlgrtwnent t l~ i i t  t h r  
gr:lntt%e s l ~ o ~ i l d  l~olt l  i t  ill t r u s t  for  himself : I I I ~  t he  other lmr- 
c l ~ a s r r s  11:1yi11g tlwir l~rolwrt ionate  par t  of tlie ~ ~ n r c l ~ a s e  lrrice, ; I I I ~  

tilt, cltwl f : ~ i l s  to describe tlic grantee a s  "trustcv?" through the 
inn tn i~ l  niist:~lic~ of tllr p r t i c s ,  the  other l )u rc l~ : l s~~r s  a r e  entitlecl 
to rcform:ltiou of the tleed :IS against  t he  grantee 's  jndjiment 
crrtlitors. C t m s t t t  c .  . l lcQ~cc'oi.  4s. 

l I I ,XOVAI,  OE' C'AUYES. 
C Citize~isllil) of Parties.  

1) Pcptr~.nbl t~ C o ~ r l r o c c ' ~ ~ s ~  cclftl 1~'rtrctdrtlort Joi i ldcv 
1. V ~ I ~ I I  $ 1  ~no t iuu  tc,~ rumove u cause to tlie Feclcrxl Court  oli thy 

q ~ ) u i ~ d s  of sepnrable controversy the alleg:~tions of t he  compl:~int 
;Ire c w t r o l l i i ~ g  i l~l<l the  ciluse is  not rcmovitble i f  joint liability 
is : ~ l l c g t ~ l .  l ' n t e  c.  12. 13. .  61. 

2 .  Ulmn a lwtition to r e m o w  n ciluse to  t he  E'rclcral Court  on the  
g ~ w m d s  of frilutlulent jointlcr the jurisdiction of the S t a t e  ( ' o u t  
cwtls u l ~ o n  tlic filing of a prolwr bond and  vcrified petitioii setting 
fort11 fac'ts sufiicic~it to r tqui re  rtlmoval undcr tlie la\v, tlie St:ltc. 
C'ourt lluving t l ~ ,  r ight to p l s s  u lmi  the sufficiency of the  bond nucl 
t l ~ c  ~ ~ c t i t i o n .  but tllc i ~ l l t , g n t i o ~ ~ s  of tlie petition a r e  talicn a s  true,  
tllc 1rlaintiE 11i1vi11g ;I r ight to tr:rvCrse the  jurisclic,tional facts ill 
tl~ts Yctlcral (lolut nlroll n l o t i o ~ ~  to renxu~cl. Ibitl .  
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:ill~,cerl fnctu constitutin:: fraudulent joinder, nird the  l~ct i t ion  sl111nlt1 
ha re  11ecn :illnnerl, t he  allc,gatinns of thc pctition lwinz t:iliel~ :I.; 
t rue.  Ibic7. 
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E Instructions 

I.' Issuer. 
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\ V I I , I . S  I: i~-('or~ti~rftcd. 
'1'11(. :~dn~issil) i l i ty of evidence of the v ;~lue  of the  1:nrd :it suc'h tinw 
:IS tvnding to es tahl is l~  the  value placetl 011 t l ~ e  servicw by tilt. 
part ics ant1 as being cwmpetent evidenc'e of tllr>ir v :~lnr ,  tlisc~uszc~~l 
by 311.. Jz~sticc Adnms. i;mitthccm v. Grcmthrtm. : H Z  

L) Probate  and Caveat. 

/I E r i d e w c  
1. Declaration tendered by cnveators to  shon- ~retligrec Ilcld i ncon i~~e t tn~ t .  

t lrclaran~t being interested ill event. and  tht, v v i t l e ~ ~ c ~  I~eing irrel1.- 
vant to sole issue of mel~twl cal)ac.ity. Irb 1.c 1 1 7 i l l  of Harg row.  7 2 .  

2.  The ~ ) r i ~ l ~ a t e  of a will ill common form without citation to those ill 
in t r res t  "to see the proceedings" C. S.. 1139, is  a n  pa l~ t r r te  l)rocet3tl- 
ini. :rntl not binding 011 caveators u11o11 the issue of dccisneit ,eel 
I W ~ L  rzlised in their  direct  a t tack  I I D ~ I I  the  validity of the will, a11d 
the ;~dmiss io l~  in evidcuce in  the ca rca t  proceedings of t he  ortlt3r 
of probate constitutes rercrsible error.  1T7clls L;.  Odlili/. 110. 

1.: C'onstruction and Operation. 
II G o ~ c r a l  Rules of Constrzrctio~ 

1. 111 the  construction of wills thtsre i s  a presumption against  intc.stncey, 
the iutcntion of the  testator ns e sp re s sc~ l  in tlie will, c o ~ ~ s t r u i ~ ~ x '  
tlie \\-ill a s  a n  entirety,  will he given effcct. 111 rc  Hill .  160. 

tl I.-csted nud Co?l t i~~ycnt  I~lto 'cstn 
1. Where the  testator tlevisrs certain 11rol)erty to h is  tlaupliters in ftscl 

ant1 i w n t e s  a t ru s t  es ta te  i n  the remainder of h is  lxol,erty for  
twenty years m ~ t l  tlirrcts t ha t  tile rents and  profits therefrom ro1- 
lvctrd by his cLsecutor a11d trustee and the  net  incu~ne tllerc.fron1 
11c. ~ ~ n i d  to  his four sons, and  "if ei ther of thtsm sll i~ll  (lie before the  
~ .s l ) l ra t ion  of tweuty years leaving child or children, then such cl~il t l  
or children shall  rec,eive their  father 's  s l ~ n r e  of said ]let ~ I I ( Y I I I I P . "  

\\-it11 provision for  the division of tlw estate anlonp t h r  trst:ttor's 
heirs living a t  the e sy i r a t i o~ i  of t he  t ru s t  e s t a t c :  IIczld. npon the 
tle;~tli of one of t he  sons, h is  (laughter h im survivi l~g is  entitled to 
1it.r fa ther ' s  share in the net ir~corne and  a co l~ t i r~gen t  i~~ tc rc , s t  ill 
tlitl corplrs of tllc estatc,  hut has  no r c ~ t c ~ l  in ter rs t  t l r ( , r e i~~ .  \T-oo(l!/ 
v. Christ inn, 610. 

J Des i~ t~ r r t i on  of Uecisccs uircl Lcycrtccs uild the i r  12c..sl~r~.tii.c~ x h t l ~ ~ s  
1. The will i n  th is  case tlirec2tetl tha t  t he  exccutor sell t l ~ c  tc'st:rtor's 

"Chattel property" and give the  l~roceeds of the s;tle to tes t ;~ tor ' s  
wife. Thcrv no  residuary clause in the \\-ill. Hcltl, the  wurtl 
"chattel" embracc\tl only movahle personal l~rolrerty,  nut1 ; I S  to cer- 
tain f u ~ i d s  comil~g into the  l~anr ls  of t h r  c,xecutor thc. testator clitd 
intrstnte,  ant1 sup11 fwicls slloultl b~ i1istril)ntcvl ;1111011g l ~ i s  11(>irs : ~ t  
law according t o  the  canons of t l tw,el~t.  / I (  IT Il i l l ,  l(i0. 

/ I  Bstutcs ~ I L  T r u ~ t  
1.  Under t l ~ e  terms of the  will in this c:lsct the r rn~u in t l r r  of ttlstator's 

property \\-as left  in t ru s t  nlitl the executor tu~t l  trustee \\-as directed 
to collect the rcuts and  profits f rom the  es ta te  aud llay the  same, 
a f t e r  clcductiug taxes, cost of repairs, etc., to cert:lii~ I~eneficiaries 
c;lcll nlonth. U ~ J ~ I I  the  la ter  s l~ r i l~ l i age  in value of the  estate and a 
great  decrease in the  net  income t l~eref rom,  certain of t he  benefi- 
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