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CITATION OF REPORTS 

Rule 46 of the Supreme Court i s  a s  follows: 
Inasmuch a s  all  the  Reports prior to the 63d h a r e  been reprinted by the 

State,  with the  number of the Volume instead of the name of the Iieportel. 
counsel will cite the volumes prior to 63 X. C.. a s  follows: 

1 and 2 Martin, j I 9 Iredell L u n  ...................... a s  31 K. C. 
Taylor Conf. 10 " " ...................... " 32 " 

a s  1 N. C. 1 ............... 
1 Haywood ............................ ....................... " 33 " 
2 ............................ " 3 " 1" " " ...................... " 34 " 
1 and 2 Car. Law Re- 13 " " ...................... " 35 " 

Eq. ...................... " 36 " 

1 Murpheg ............................ " ...................... " 37 " 
2 " 6 "  8 ............................ " ...................... " 38 " 
3 " ' I  C '1 ............................ 1 4 *' " ...................... " 39 " 
1 Ha\vlis ................................ " 8 " (5 .‘ " ...................... " 40 " 

2 " ................................ " 9 " 

3 " ................................ " 10 " 

4 " ................................ " 11 " 
1 Derereux Law .................... " 12 " 
L' " 

" .................... " 1 3  " 

3 " " .................... " 14 " 
4 " " .................... " 16 " 

1 " Eq. .................... " 1 6  " 
2 " " .................... " 17 " 

d " " ...................... " 41 " - ,. 
" ...................... " 42 " 

8 .. " ...................... " 43 " 
Busbee Law .......................... " 44 " 

" Eq. ................... .... " 45 " 
1 Jones Law ........................ " 46 " 

2 6 '  ', ........................ " 47 " 

3 " " ........................ " 48 " 
4 "  " ........................ " 49 " 

1 Dev. S; Bat.  Law ................ " 18 " - ...................... " 50 " 
2 " ' ................ " 19 " 1 :: :: ........................ " 51 " 

3 a 4 . 1  I ................ a 20 8‘ 

1 Dev. C Bat.  Eq ................... " 21 " 

2 " " .................. '$ 22 " 

1 Iredell Law ........................ " 23 " 
2 " " ...................... " 24 " 
3 " " ........................ " 25 " 
4 " " ........................ " 26 " 
5 " ........................ " 27 " 
6 " " ........................ " 28 " 

- .$ 

" ....................... " 52 " 

8 ' " ........................ " 53 " 
1 " Eq. ........................ " 54 " 
2 " " ...................... " 55 " 

3 " " ........................ " 56 " 
4 .' " ....................... " 57 " 

5 " "  ....................... " 58 " 
6 " " ...................... " 59 " 
1 ant1 2 Winston .................. " 60 " 

5 " " ........................ " 29 " Phillips Law ....................... " 61 " 
8 " " ........................ " 30 " Eq. ....................... " 62 " 

In  quoting from the reprinted Reports, cn~insel r i l l  cite always t h e  
marginal (i. e.. the original)  paging, escept 1 N. C.  and 20 K. C.. which h n r ~  
been reparred throuzhout without marzinal paging. 

The opinions published in the first s i s  volumes of the reporls were written 
by the  "Court of Conference" and the Supreme Court prior to 1819. 

From the 7th to the  62nd volumes, both inclusive, will be found the  opinions 
of the  Supreme Court, consisting of three members, fo r  the  lirst fifty years 
of i ts  existence, o r  from 1818 to 1868. The  opinions of the Csmrt, consisting 
of five members, immediately following the  Civil War ,  a r e  p.lblished in the 
volumes f rom the  6Rrd to  the  'igth, both inclusive. From the 80th to the  
lOlst  volumes, both inclusive. will he found the opinions of the Court, con- 
sisting of three members, f rom 1879 to 1889. The remaining ~ o l u m e s  contain 
the opinions of t he  Court, consisting of five members, since t h a t  t ime or 
since 1889. 
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J U S T I C E S  

OF THE 

SUPREME COURT OF NORTH CAROLINA 
SPRISG TERhI. 1934. 

CHIEF JUSTICE : 

'FF. P. STACT 

ASSOCIATE JUSTICES : 

W. J. ADAMS,':' GEORGE V. CONNOR, 
HERIOT CLARKSOS. WILLIS J. BROGDES. 

ATTORRET-GENERAL : 

DENNIS G. BRUMMITT. 

ASSISTART ATTORNEYS-GENERAL : 

A. A. F. SEAWELL, 
T. W. BRUTON. 

SUPREME COURT REPORTER : 

ROBERT C. STROXG. 

CLERK OF T H E  SUPREME COURT : 

EDWARD MURRAY. 

LIBRARIAN : 

JOHN A. LTVIXGSTONE. 

*Died-May 2 0 ,  1 9 3 4 .  Succeetled b! Michael Schenck 
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERK DIVISIOK 

Same lliatrict -4 d d r e ~ x  

WALTER L. Sbl ALI  .................................... First  ................................. i z a t t  Ci ty .  
............................. J1. 'i'. ~ A I ~ X I I I L I  ........................................... Second I;.oc!iy J lo r~nr  

It. HUST PAil:1i~1t ............ .. ...................... Third ............................ Ii oanokeIiul~itla. 
y. A.  I )ANIELS ................................................ o u  ....................... ( 3  0~d~hOl.0.  

.................................... ..................... .... J. I'AUI. FRIZ%ELI.E Fifth .. Pnon- Hill. 
HESKY A. ( : I ~ A ~ Y  ....................................... i t  ........................... Clinton. 
W. C. HARRI ............................................ S r r r ~ l t l l  ........................ 11,nleigh. 
I-:. H. C I ~ A N N E I ~  ........................................... I-iglit11 ............................. Sollt1ll)ort. 
S. A. SI~CI .AII< ........................................... Xinth ................................ Fayetteville, 
IF'. A. DEWS ................................................ Terlrll ............................. c'xford. 

SPECIAL JUDGES 
CLAYTOT h l o o ~ : ~  ..................................................................................... \l:illiamston 
G. V. COWPEI; .................. .... ........ I< instnn. 

WESTERN DIVISIOS 

JOIIK H. CLEMEST ....................................... 1~:leventh ........................ Il?i11sto11-SnIc~rt1. 
H. H o r ~ s  S r s s  .................................. Tn.elft11 . . . . . . . . . . . . . .  Lexington. 
A .  AT. STACK ................................ 2 t e t  .................... J[onl. t~e.  
IT. F. H ~ l t n r s c  ..................................... Fourteenth . . . . . . . . . . . . .  Cl~nl.lotte. 
. T O I I S  Al. OG~.ESRY ....................................... Fifteenth ...................... Coneorti. 
WILSOS I T a e ~ ~ c r c  ....................................... Sisremrii  ........ .... .. . .Newton. 
1' TI. F~ST.EY ................................................. S e w i i r ~ c ~ ~ t l i  ................. V7ill<t ' . ' Ir~,o 
B ~ I ~ H A E L  SCHESCK? ......................... .... . . . .  I : i ~ ' l ~ t e e ~ ~ t l ~  .................... ..F c x n d t s ~ ~ ~ ~ ) ~ ~ v i I I r  
P. A. A l c l C ~ u o ~  ........................................... Sin r t r en rh  .................... \ nrqhnll 
FELIX E. ALLEY. SI: ........................ ... ..... Twent ie t I~  ....................... TY~i.nies~illc. 

SPECIAL JUDGE 
FRASI; S. H r r . ~  ................................................................................ X:urpliy. 

EJ IERGESCT JUI)GI.: 

THO% J. S H A W  ...................................................................................... Greensboro. 

* A p p o i n t e d  .Just ice  of t h e  Su!,reme ( ' n u r t  2 3  \ l ay .  1 9 0 1 ,  succee<le, l  a s  Superior ( ' o u r t  
, J L I ~ ~ P  l>y .I. JVill  Pless, ,IT. 
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SOLICITORS 

EASTERN DIVISION 

~ Y m e  District -4 ddress 
HEBBERT R. LEART ....................................... First  ......................... ........Edento n. 
DONNELL GLLIAM .................. ... ............ Second ............................. Tarboro. 
W. H. S. BURGWIS ................................... Third .................. .. ....... Woodland. 
CLAWSON L. WILLIAMS ........................... Fourth ............................. Sanford. 
D. M. CLARK ................................................ Fifth ................................ Greenville. 
JAMES A. POWERS ............................... -insron. 
J. C. LITTLE ................................................... Seventh .......................... Raleigh. 
Yooons I i ~ ~ ~ u a r  .................................... E i d 1  ....................... Wilmingro~i. 
T. A. ~ICKEILL ........................................... Sin th  ................................ 1,umberron. 
1 ~ 0  CARR ........................................................ Tenth .................... .... .......Burlington . 

WESTERN DIVISIOX 

CARLYLE HIGGISS ...................................... Eleventh .................. ....,...Sp arta.  . , H. L. K o o x ~ z  ............................................ 1 n.elfth ........................... .Greensboro, 
F. D. PHILLIPS ......................................... Thirteenth ...................... Rockingham. 
JOHS G. CARPESTE~ .................................. Fourteenth ...................... Gastonin. 
ZEB. V. I , o s ~  .................................................. Fifteenth ........................ Statesville.  
1,. SPLTGEOS SI'C~LISG ............. .. ........... Sixteenth ........................ 1.enoir. 
.Jxo. R. J o s ~ s  ........................................ Seventeenth .................. S. Wilkeshoro 
J. WILL PLESS, JR.* ............................ Eizhteenth ......... .. ...... Marion. 
2. V. NETTLES ............................................. Sineteenth ................... Asheville 
JOHN M. QUEES .......................................... Twentieth .................... Waynesville. 

*Appoin ted  Super io r  Court J u d g e  2 5  >la?., 1981, succeeded as sol ici tor  by C. 0. Ridings. 



LICENSED ATTORNEYS 

Tist of apl)licants gri~ntetl  law license b . ~  tlir Sort11 Carolina Board of Law 
Esirnliners a t  Raleigh, S. C'.. 29 Janua ry ,  1034. 

ANGLIS, WII.I,IAM EKGI.ISII ................ .... .................................. RL rnsville. 
BE.\II. MUGII E ~ R N L E Y  ................ .. ................................................. Mi~rion.  
BRASWELL, JAMES MILTOX ................ .... ..... ..... . . . . . . . . .  E l  rn City. 
CLARK, WILLMM XICFIOI.SOS ............................................................ R cky Mount. 

................................................................... COTTOS, ALBERT HESRT ..am. 
................................ EAGLES, JOSEPH COLIX, J R  ............................ .. Wilson. 

.............................................. I;:I.AM, REUREN 1.1:~ ................. ...... Shelby. 
.................................. F ~ 1 ~ ~ 1 . 0 ~ 1 1 .  VHOOM MAURI(.E L 1 . 1 1 t o n .  

(:.\HHISOS. FLOYD RRICE ................................................................. ('oncord. 
(:rims, WALTER (:UEHKI-. .JR ................. .. ................. w a l c n ~ .  

...... ..................................... HBRTSELI,, JOIIS SHARPE .............. .. ... ('011~01~1. 
................................... ........... HAYWOOD. EGRERT l A ~ r v ~ ~ ~  ........ Dur11an1. 

I n n s .  E.  JOIISSTOK ............................................................................ Voncord. 
.............................. ............... J a c ~ i s o s ,  JOSAT~I . \S  \Trr.r.~ahis .. H~~nder son r i l l e .  

......................................................................... JOSES, DAK HOLDEX A %slle~i l le .  
J o s ~ s .  GEORGE LYLE, JH ..................... .... ...... ........ 

.......................................................... LEE. POLIE GAKDSER ............. .. Benson. 
................................ ;\IcK\vAIs, ( ' I IAI~IXS HARRIS ...................... ... Ktbnansri1le. 

.................................................... Alaro. JOIIN ICDWBRD ................... ... Ct.11rlotte. 
.................. ............................ BIIDYETTE. G.\KIASD I'C~GESE. .TK .. Jackson. 

...... ...................... ;\IOSTFOHT-I%ERI<, ,\I.FRED ~ I ~ ~ \ ~ ~ ~ . ~ . ~ ~  ........ A ~ d e n .  
....................................................... I'ATTERSON, VIVIESSE (MISS) Ac11evillc. 

............ .................. POPE. JOIIS HARDISOS .. ....... I l l z ~ m .  
............ .......................................... ~'OWEI,L, \YILI.IAM I ~ L - ~ I  .... I<~~nansvil lc.  

............................................................ REEYES. \TIT.I.IAM CATIIEY lTe i~ r r rv i l l (~ .  
.......... .......................................... STES SETT, THOY OSWALD ....... C%arl~tte.  

........................................................... TE.\GUE, CHARLES \TOODROW 'l'l~on~asvillt?. 
IT-ALKER, ARCIIIE CIOLIS ..................................................................... JI:Is~ou. 
\YII.COS. TA\1-~oe \TESTI<R~OK ............ .... ........ -alem. 

COIIF.~.  I. T ...................... ....... ........................................................ Charlotte. 
JAMISOX, RALPH (' .................. ................... .................................. Sc lisbury. 
KEIGIII.EY. WILLIAM ........ ... .... .. ................................................. G:~stoni:l. 



SUPERIOR COURTS, FALL TERM, 1934 

The numerals in  parenthesis following the date  of a term indicate the 
number of weeks during which the term may be held. 

T H I S  C A L E N D A R  I S  UNOFFICIAJd  

FIRST JUIJICIAL DISTRICT 

Fall Term. 1934-Judne Sinclair. 
Beaufort-July 23:; Oct. 

6' ( A ) ;  Dec. 3 t .  
Camden-Sept. 24 .  
Chowan-Sept. 1 0 ;  Dec. 1  
Currituck-Sept. 3. 
Dare-Oct. 22 .  
Gates-July 3 0 ;  Dec. 10. 
Hyde-Oct. 1 5 .  
Pasquotank-Sept.  l i t  ; 

( 2 ) ;  x o v .  S t ;  x o v .  12'. 
Perquimans-Oct.  29 .  
Tyrrell-Oct. 1  ( A ) .  

, . 

Oct.  8i. ( A )  

SECOSD JUDICIAL DISTRICT 

Fall Term, 1934-Judge Devin. 
Edgecombe-Sept. 1 0 ;  Oct. I S ? ;  Nov. 

1 2 f  ( 2 ) .  
Martin-Sept. 1 7  ( 2 ) ;  Nov. 1 9 t  ( A )  ( 2 ) ;  

Dec. 10 .  
Sash-Aug. 2 7 ;  Oct. S ;  No\-. 26 ( 2 ) .  
Washington-July 9 :  Oct. 2 2 t .  
\Yilson-Sept. 3 ,  Oct.  I t ;  Oct. 2Yf ( 2 ) ;  

Dec. 17 .  

THIRD JUDICIAI, DISTRICT 

Fall Term, 1 9 3 4 J u d g e  Small. 
Bertie-Aug. 2 7 ;  Nov. 1 2  ( 2 ) .  
Halifax-Aug. 1 3  ( 2 ) ;  Oct.  l t  ( A )  ( 2 ) ;  

Oct. 22' ( A ) ;  Not,. 36 ( 2 ) .  
Hertford-July 30'; Oct. 15'; Oct. 2 2 t ;  

S o v .  2 6 t  ( A ) .  
Korthampton-Aug. 6 ;  Sept.  3 :  Oct. 2 8  

( 2 ) ;  Dec. 1 0 t .  
Vance-Oct. I * ;  Oct. 8 t .  
Warren-Sept. 1 7  ( 2 ) .  

FOURTH JUDICIAL DISTRICT 

Fall Term, 1934-Judge Earnhill. 
Chatham-Ju ly  3 0 t  ( 2 ) ;  Oct. 22 .  
Hdrnett-Sept .  3'; Sept.  1 7 t ;  Oct. I t  

( A )  ( 2 ) :  S o v .  12' ( 2 ' 1 .  
~ o h n s t o n - ~ u g .  13' ;  Sept.  2 4 t  ( 2 ) ;  Oct. 

16 ( A ) ;  NOV. 5 t  ( A )  ( 2 ) ;  Dee. 1 0  ( 2 ) .  
Lee-July 16 ( 2 ) ;  Oct. 2 9 t  ( 2 ) .  
U'ayne-Aug. 2 0 ;  Aug. 2 7 t ;  Oct.  8 t  

( 2 ) ;  Nov. 2 6  ( 2 ) .  

FIETH JUDICIAL DISTRICT 

Fall Term, 1 9 3 M u d g r  Parker. 
Carteret-Oct. 1 5 ;  Dec. 3 t .  
Craven-Sept. 3*; Oct. I t  ( 2 ) ;  Nov. 

1 9 i  ( 2 ) .  

Jones-Sept. li. 
IJamlico-Sol,. 5 ( 2 ) .  
P~t t -Aug.  2 0 t ;  Aug. 2 i ;  Sept.  l o t ;  

Sept.  2 4 t ;  Oct.  2 2 t ;  Oct. 2 9 ;  Nov. 1 s t  
( A ) .  

SIXTH JUDICIAL DISTRICT 

Fall Tvrm, 1034-Judge Daniels. 
Duplin--July 2 3 ' ;  A u g  2 7 t  ( 2 ) ;  Oct. 

1' :  Dec 3 t  ( 2 ) .  
Lenoir-Aug. 2 0 ;  Sept.  2 4 t :  Oct.  1 5 ;  

S o v .  5  1 ( 2 ) :  Dec. 1 0  ( A ) .  
Onslow-July 1G:; Oct.  8 ;  Nov. 1 9 f  

( 2 ) .  
Sampson-Aug. 6 t  ( 2 ) ;  Sept.  1 0 7  ( 2 ) ;  

Oct. 2 2 t  ( 2 ) .  

SEVESTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 4 J u d g e  Frizzelle. 
Franklin-Aug. 2 7 t  ( 2 ) ;  Oct. 1 5 ' ;  Nov. 

l e t  ( 2 ) .  
U'ake-July 9'; Sept.  1 0 ' ;  Sept.  1 7  ( 2 ) ;  

Oct. I t ;  Oct.  8' ;  Oct. 2 2 t  ( 2 ) ;  Nov. 5' ;  
S o y .  2 6 t  ( 2 ) ;  Dec. 10' ( 2 1 .  

EIGHTH JUDICIAL DISTRICT 

Fall Term, 1934-Judge Grady. 

Brunswick-Sept. 3 ? ;  Oct.  1 .  
Columhus-Aug. 20  ( 2 ) ;  Xov. 1 9 t  ( 2 ) .  
New Hdnover-July 23'; Sept.  10'; 

Sept ,  l 7 t ;  Oct. 157  ( 2 ) ;  Nov. 12'; Dee. 
3 t  ( 2 ) .  

Pender-July 1 6 :  Oct.  2 9  ( 2 ) .  

NISTH JUDICIAL DISTRICT 

Fall Turm, 1934Judp.e  Harris. 
Bladen-Aug. 6 t ;  Sept.  17'. 
Cumberland-Aug. 27'; Sept.  2 4 t  ( 2 )  ; 

Oct. 2 2 t  ( 3 ) ;  Nov. 19'. 
Hoke-Aug. 2 0 ;  S o v .  12 .  
R7beson-July 9 t ;  Aug. 1 3 ' ;  Sept.  3 f  

( 2 ) ;  Oct. 8'; OCt. 1 s t ;  Nov. 6 ' ;  Dec. 
3 t  ( 2 ) ;  Dec. 1 7 * .  

TESTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 W u d g e  Cranmer. 
Alamance-July 3 0 t ;  Aug.  1 3 ' ;  Sept.  

37 ( 2 ) ;  NOv. 127  ( A )  ( 2 ) ;  iYov. 26'. 
Durham-July 16'; Sept.  3' ( A )  ( 2 ) ;  

Sept.  1 7 1  ( 2 ) ;  ~ c t .  8'; o c t .  2 2 t  ( A ) ;  
Oct. 2 P t  ( 2 ) ;  Dec. 3..  

Granville-July 2 3 ;  Oct.  2 2 t ;  Xov. 12 
( 2 ) .  

O r a n g e A u g .  2 0  ( 2 ) ;  Oct. I t ;  Dec. 
10 .  

Pcrson-Aug. 6 ;  Oct. 1 5 .  
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COURT CALENDAR. 

WESTERN DIVISION 

ELRVESTH JUDICIAL DISTRICT 

Fall Term, 1934-Judge McElroy. 
Alleghany-Sept. 24. 
Ashe-July S t  ( 2 ) ;  Oct .  15.. 
Caswell-Oct. 1 s t  ( A ) ;  Dec. 3. 
Forsyth-July 9 ( A )  ( 2 ) ;  Aug.  27 ( 2 ) ;  

Sept .  247 ( A )  ( 2 ) ;  Oct .  8 ( A )  ( 2 ) ;  Oct .  
2 2 t ;  ~ o v .  6 ( 2 ) ;  Xov. 19t  ( A )  ( 2 ) ;  Dec. 
3 ( A ) ;  Dec. 10. 

Rockingham-Aug. 6'; ( 2 ) ;  Sept .  l o t  
( 2 ) ;  h'ov. 19 t  ( 2 ) .  

Surry-July 9 t  ( A ) ;  Oct .  1 ( 2 ) .  

TJVELFTH JUDICIAL DISTRICT 

Fall Tenn, 1 9 3 4 J u d g e  Alley. 
Davidson-Aug. 20'; Sept .  l o t ;  Sept .  

l i t  ( A ) ;  Oct .  I t  ( A )  ( 2 ) ;  Nov. 19 ( 2 ) .  
Gullford-July 9' ( A ) ;  J u l y  30'; Aug .  

6 t  ( 2 ) ;  Aug. 2 i t  ( 2 ) ;  Sept .  l i *  ( 2 ) ;  Oct .  
I t  ( 2 ) ;  Oct. 22. ( A ) ;  Oct. 2Yt ( 2 ) ;  Nov. 
12'; S o v .  19 t  ( A )  ( 2 ) ;  Dec. 37 ( 2 ) ;  Dec. 
1 - *  * ,  . 

Stokes--July 2'; J u l y  9 t ;  Oct .  15'; 
Oc t .  22t. 

THIItTEEN'I'H JUDICIAL DISTRICT 

Fall Term, 1931Judg.e  Clement. 
Ansnn-Sept. l o t ;  Sept .  24'; Nov. 121. 
Jloore-Aug. 13'; Sept .  l i t :  Sept .  24T 

( A ) :  Llec. l o t .  
-~ -~ 

3 t ;  o c t .  I * ;  NO"." 19 t  ' ( A ) .  - 
Scotland-Oct. 2 9 t ;  Xov. 26 ( 2 ) .  
Stanls-July 9 ;  Sep t .  3 t  ( A )  ( 2 ) ;  Oct. 

S t ;  Nov. 19. 
Union-.July 30'; Aug.  201 ( 2 ) ;  Oct .  

1;: Oct. 2 2 7 .  

FOUHTEENTH JUDICIAL 1)ISTRICT 

Fa11 Tcrm, 1934-Jodge Sink. 
Gaston-July 23'; J u l y  30 t  ( 3 ) ;  Sept .  

10' ( A ) :  Sent .  l i t  ( 2 ) :  Oct. 22': Nor .  
- . ~  

RIecklenburg-July 9' ( 2 ) ;  Aug.  2 i * ;  
Sept .  3 t  ( 2 ) ;  Oct. 1.; Oct .  8 t  ( 2 ) ;  Oct .  
29t ( 2 ) .  Nov. 12'; Nov. 1 9 t  ( 2 ) .  

FIfiTEESTII JUDICIAL DISTRICT 

Fall l'rrn~, IS% J u d g e  Stack. 

-- 
* F o r  c r i m i n a l  cases  only.  
t F o r  clvil cases  only.  
:For jail a n d  civil cases.  
( A )  Special  J u d g e  t o  be assigned.  

Randolph-July 16 t  ( 2 ) ;  S e p t  3'; Dec. 
R (2 ) .  . 

Rowan-Sept. 10 ( 2 ) ;  Oct.  S t ;  Oct. 15 t  
( A ) ;  Nov. 19 ( 2 ) .  

SlXlEKNTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 4 J u d g f .  Harding. 
Burke-Aug. 6 ( 2 ) ;  Sept .  24t ( 3 ) ;  Dec. 

i n  t z )  -. ~ - , .  
Caldw~l l -Aug.  20 ( 2 : ;  Nov. 26 ( 2 ) .  
Catarrba-July 2 (2  I ;  Sept.  3 t  ( 2 ) ;  

Nov. 11.; Nov. 1 9 t ;  Dee. 3 t  ( A ) .  
Cleveland-July 23 ( 2 ) ;  Sept.  l 7 t  ( A ) :  

Oct.  29 ( 2 ) .  
Lincoln-July 1 6 ;  Oct. 15 ;  Oct. 2? t .  
XVatauga-Sept. li. 

SEVENTEENTH JUDICIAL DISTRICT 

Fall Term, 1934Judg.e  Oglesby. 
Alexander-Sept. 3 ( 2 ) .  
Avery-July 2'; J u l y  9 t  ( 2 ) ;  Oct. 15'; 

Oct .  Zit. 
Davle-Aug. 2 i ;  Dec. 3 t .  
Mitchell-July 33t ( 2 ) :  Oct. 29 ( 2 ) .  
\X-ilkes-Aug. 6 ( 2 )  ; Oct. I t  ( 2 ) .  
Yadkin-Aug. 20'; Dtc .  l o t  ( 2 ) .  

EIGHTEENTH JUDICIAL DISTRICT 

Fall Term. 1!334dudgc: Warlick. 
Hrndersun-Oct. 8 ( : ! ) ;  Nov. 19t  ( 2 ) .  
RIcDowell-July 9 t  ( 3 ) ;  Sept.  10 ( 2 ) .  
Polk-Aug. 27 ( 2 ) .  
Rutherford-Sept .  241 ( 2 ) ;  h'ov. 5 ( 2 ) .  
Transylvania-July 311 ( 2 ) ;  Dec. 3 ( 2 ) .  
Yancey-Aug. 13 t  ( 2 ) :  Oct. 22t ( 2 ) .  

SINETEESTH JUDICIAL. DISTRICT 

Fall Term, 1SSJdudgc  Finley. 
Buncombe-July 9 t  2 ) ;  J u l y  23 ( 2 ) ;  

Aug.  6 t  ( 2 ) ;  Aug.  20; E:ept. 3 t  ( 2 ) ;  Sept .  
1 7 ;  Oct. 1 t  ( 2 ) ;  Oct. 15; Oct .  29; Nov. 
5 t  ( 2 ) ;  N o r .  1 9 ;  Dec. :It ( 2 ) ;  Dee.  17. 

hladison-Aua. 2 i :  S e ~ t .  24: Oct. 22; 
Nov. 2G 

TWENTIETH JUDICIAL DISTRICT 

1:all  tern^, 1934 J u d g ~ :  Pless. 
Cherokee-Aug. 6 ( 2 ) ;  Nov. 5 (2 ) .  
Clay-Sept. 24 ( A )  ; ' l e t .  1. 
Graham-Sent.  3 ( 2 ) .  
~ a y m o o d - ~ ; l y  9 ( 2 ) ;  Sept .  l i t  ( 2 ) ;  

h-ov. 2 6  ( 2 ) .  
Jackson-Oct. 8 ( 2 ) .  
RIacon-Aug. 20 ( 2 ) ;  S o v .  19;  Nor .  



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Easteru District-ISAAC M. .\IEEICINS, Judge, Elizabeth City. 
dliddle Uis t r ic t -Joi~ssoz  J. HAYES, Judge, Greensboro. 
Tl7ester.~l District-EDWIX T A T E ~  WEBB. Judge. Shelby; JAMES E. BOYD, Judge, 

Greensboro. 

EASTERN DISTRICT 

Terms-District courts a r e  held a t  t he  t ime and place a s  follows: 
Durham, first Monday in hlarch and September. S. A. ASHE, Clerk. 
Raleigh, criminal te rm,  second Monday a f t e r  the four th  Monday in 

April and  October; civil te rm,  second Monday in March and Sep- 
tember. S. A. ASHE, Clerk. 

Fayetteville, third Jlonday in March and September. S. H .  BUCK, 
Deputy Clerk. 

Elizabeth City, four th  JIonday in March and first Alonday in October. 
J. P. THOMPSON, Deputy Clerk, Elizabeth City. 

Washington, first Blonday in April and four th  Monday in September. 
J. B. RESPESS. Deputy Clerk, Washington. 

Xew Bern,  second Monday in April and  October. GEOI~GE GREEN, 
Deputy Clerk. New Bern. 

Wilson, third Moilday in April a1111 Oct(111t~.  G.  I,. PARKER.  Deyllty 
Clerk. 

Wilmington, four th  Monday in April and October. POIWER I ~ U F H A M ,  
Deputy Clerk, Wilmington. 

OFFIC Ells 

J. 0. CARR. United States District  Attorney. Wilmiiigton. 
JAMES H. JIANSIXG, Assistant United Sta tes  District Attorney. Raleigh. 
D. 31. STRISGFIELD, Assistant United States District Attornry,  Fnyet ter i lk .  
F. S. WORTHY, United States Marshal,  Raleigh. 
S. A. ASHE, Clerk United Sta tes  District Court, Raleigh. 

MIDDLE DISTRICT 

Terms-District courts a r e  held a t  t he  t ime and place a s  follous 
Greensboro, first Blonday ill J u n e  and December. H E S R ~  REYAOI.DS. 

Clerk;  ~ITRTLE COBB, Chief Deputy;  ~ L L I A N  HARKRADER.  I)~'I)u~,v 
Clerk ; R. FRANK MILLIRAX, Deputj-. 

Rockingham, first Monday in hlarch and  second Moilday in Septenl- 
ber. HESRY REYSOLDS, Clerk, Greensboro. 

Salisbury, th i rd  Monday in April and October. HESRY RETSOLDS, 
Clerk. (:reensboro : I C ~ ~ ~ ~ ~ ~ ~ ~  HESSESSEE, Deputy. 

Winston-Salem, first Monday ill May and November. HENHY RETKOLDS, 
Clerk, Greensboro : ELLA SHORE, Deputy. 

Wilkesboro, th i rd  Monday in  May and Sovernber. I ~ V I L L E  BUM- 
GARNER, Deputy Clerk. 

OFFICERS 

CARLISLE HIGGIXS, United Sta tes  District Attorney. Greensboro. 
ROBT. S. MCXEILL, Assistant Uilited States Attorney, Greensboro. 
MISS EDITH HAWORTH, Aqsistant United States Attorney, Greensboro. 
BRYCE R. HOLT, Assistant United States Attoriicy, Greensboro. 
WM. T.  DOWD, United  state^ Uarshal ,  Greensboro. 
HENRY RETSOLDS, Clerk United Sta tes  District  Court, Greensboro. 



x UNITED STATES COURTS. 

WESTERN DISTRICT 

Terms-District courts a r e  held a t  t he  t ime and place a s  follows: 
Asheville, second hlonday in May and Xovember. J .  T. JORDAN, 

Clerk: OSCAE L. MCLURD. Chief Deputy Clerk;  W I I ~ M  A. LYTLE, 
Deputy Clerk. 

Charlotte. first Monday in April and October. FAY EARNETT, Deputy 
Clerk. Charlotte. 

Stntesville, four th  Monday in April and October. A?:XIE ,1DEILIIOLDT, 
Deputy Clerk. 

Shelby, four th  Monday in September and  th i rd  Monday in March. 
F a x  BARNETT. Deputy Clerk. Charlotte. 

Bryson City, four th  Monday in May and Sovember.  J .  T. J o u n a ~ .  
Clerk. 

MAR( US ERWIN, Tjnited Stntcs Attornr'y, Ashex i l k .  
W. R. F ~ a s c ~ s ,  Assistant United Sta tes  Attorney, Asherille. 
W. hI. K ~ c ~ o ~ s o s .  Assistant United States Attorliry, Cllarlott?. 
CHARLES 11. PRICE, United Stntcs Dlnrshnl, Asl~exille. 
J. T. JORDAS, Clerk United Sta tes  District  Court, Asherille. 
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CASES 

ARGUED AND DETERMINED 

I N  THE 

S U P R E M E  C O U R T  

NORTH CAROLINA 
A T  

RALEIGH 

SPRING TERM, 1934 

WALTER H. 1II:IIS .\;\-D WIFE. GRACE R E I D ;  ;llcI<ISTJEY R E I D  A K D  WIFE, 
EMMA R E I D  : IIORA P. R E I D  (WIDOW) ; GIXWV.4 WEAVIL AND HUS- 
nasn ,  R. I,. WEAVII,: SALLIE MOTSISGER A X D  HUSBAND. F. I,. RIOT- 
SIS(:ER : ALVI<IITd TOKELEY ASD , H u s ~ a s ~ ,  J. R.  YOICETXT ; ATD 

( 'OSRAI)  IIF:ID a s n  ('T,AIRICE REID.  n r  TITEIK SEXT FRIESD, H. 0. 
SAPP, v. WESTXT R E I D  .\SD WIFE, DAISY R E I D :  P. C. R E I D  ASD 

WIFE. ADDIE R E I D :  ASD WORAH R. R E I D  ATD WIFE, E T H E L  REID.  

(Filed 25 February,  1934.) 

Where the  answer to one of the  issues (letermines t he  rights of the 
parties rhr  Supreme Court  ill not consider exceptions and  assignments 
of e r ror  relatill:: to other issues. 

2. d d x e r s e  Posst%sion C 1)-Xhidenre of adke r se  possession held  su l -  
f ir ient.  

13vidence of 111:rintiffs' testator 's  actual ,  open and notorious adverse 
possession of the  land in question under Imown and  visible metes and 
I)ounds, in the  eharnr tm of owner and adverse to the  claims of a l l  other 
Iwrsoni: held sufficient to be submitted to the jury. C .  S., 430. 

3. Adverse  Possession A e-Possession of t r u s t e e  u n d e r  const ruct ive  
t r u s t  he ld  a i t l e r se  t o  crstuis; q u e  t ru s t cn t s  u n d e r  f ac t s  of t h i s  case.  

Plaintiffs' testator went into possession of I:md devised the  testator 's  
first wife. Testator married again l ~ r i o r  to  the  death of his wife's testator,  
an11 left him surx-iring ehildrcn by both the first and  second marriages. 
Subsequent to the  ileatll of his wife's testator t he  land was  advertised 
and  sold a t  public :luction to ascertain its  market  value to make settle- 
ment between thc parties, and plaintiffs' testator bid i n  the  property, 
and  went into posscssio~i. The children by his first marriage left  home 



2 IS THE S U P R E M E  C O r R T .  [a06  

upon their coming of age, and plaintiff's testator, for ov3r twenty years 
nfter the majority of the youngest child by the first mnlriage. ~ossesseil 
the land under knonn and visible metes and bounds, esc rc i s~d  such sole 
niid adverse dominion over the property as  its nature afftrded, cu l t i~a ted  
crops. made repairs, etc.. paid taxes, and devised the propcrtg to be 
cqunlly divided between all his children. Upon the chilt1r1.n of the ~econil 
marrinqe filing a petition in partition, the children of the firut mnrrinrcl 
filed answer pleading sole seizin, although they had not objected to t1it.h 
father's sole possession of the land for the many yeali prcviou~, and 
one of them had returned and purchased part of the land from hi< father 
There was also evidence that the father had settled w ~ t h  the c11ildle11 
of the first marriage for their inheritance from their mother. Held.  
the children of the first marriage were bnrred by tventy years ndrerce 
possession, C. S., 430, from setting u p  their claim of so e seizin. 

,ZPPEAL by t h e  defendants f r o m  Sidi, J., and a jury, a 5 J u n e  Term. 
1833, of FORSTTH. K O  error .  

T h i s  was a n  action brought by  plaintiffs against defel dants  to part i -  
t ion cer tain land co~l ta in ing  about 130 acres k n o v n  a s  tlie " V e ~ l e y  F r y  
Tract." J o h n  -1. Reid  died i n  December, 1928, leaving a 1a.t nil1 and 
testament, dated 2 February ,  1926, which was duly pro t~a ted ,  i n  ~ r h i c h  
he  left "one share to  be divided equal  b e t r e e n  all  of m y  other children 
and m y  wife, Dora ,  her  receive a child's par t  all  of in;; property." p f  

ccfo-a. J o h n  A. Reid had  nine childrrn-three by his  first wife, t l ~ c  
defendants being h i s  heirs a t  lan. by his  first ~ v i f e  and s ic  by his qccontl 
wife, the  plaintiffs being his  heirs a t  lan. by his  second wife. T h e  tlc- 
fendants  i n  their  answer succinctly plead sole seizin. 

T h e  judgment of the court  below is  a s  follows: "This  cause c o n ~ i ~ r g  
011 to be heard  and being heard  before his  Honor ,  H. Hovle  S ink ,  judge 
presiding, and  a jury, and  issues being submitted to the  j u r ~  and an-  
swered by the  ju ry  as  follows: ( 1 )  W a s  the land  descrihetl i n  the pr t i -  
t ion ~ ~ u r c l i a s c d  by J o h n  4 .  Reid,  as  alleged i n  the pritition and the 
ameildments t o  the  pet i t ion? Answer :  yes. ( 2 )  D i d  Johi l  A. Reid 
enter  in to  the  possession of and  hold said land a s  trustee f o r  defendants, 
J. C. T e s l e y  Reid, R .  R .  Reid and  P. C. Reid, as  alleged i n  the answer 1 
Answer:  Yes. ( 3 )  D i d  the  defendants assert a n y  claim to the  title a ~ i t l  
o~rners l i ip  of t h e  property described i n  the  petition ~r th in  ten pears  
af ter  their  r ight  of action accrued?  Answer:  Ko. (-1) D i d  the said 
Jol in A. Reid hold undisputed possession of the  lands described ill the 
petition under  known and  visible lines and  boundaries adverse to al l  
other  persons, f o r  20 years  pr ior  to  the  t ime of h i s  d z a t l ~ !  A n s w w :  
Yes. ( 5 )  A r e  the  plaint i f fs  tenants  i n  common with the defendal~ts ,  
Ves ley  Reid, P. C. Reid and  R .  R. Reid,  of the  lands described i n  para -  
g r a p h  1 of the  petition, as  alleged i n  the  petition and  amendments  to  
the pe t i t ion?  Answer :  Yes. I t  f u r t h e r  appearing to the  court that  
subsequent to  the  bringing of this  action and prior  to the t r i a l  of this  
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action Dora  Reid, the n i d o v  of Jolni  A?. Reid,  died, but n o  acl~nirlistra- 
tor  mas appointed or  has, been appointed, and as  this  action was  tie- 
ternlined i n  l i ~ r  favor alitl not against her  interest,  i t  is agreed by the 
p a r t l e j  hereto, n i t h o u t  l j r ~ j u t l i c e  t o  tlie r ights  of the  defendants to 
appeal,  tliat the interest of the said Dora  Reid might  be awartled to 
llcr aclrninistrator liereafter to  be appointed 1)y the clerk of the court 
i n  the  ianie nianner and nit11 the same force and effect as  if the said 
atlniinistrator had  bern a p a r t y  to  this  action. 

I t  fur t l ier  a p p e a r i ~ g  to t l ~ e  court tha t  tlic plaintiffs i11 this  action a re  
all  of the l a ~ r f u l  heirs of D o r a  R e i d ;  tha t  a l l  necessary parties save and 
escept the administrator  of D o r a  Reid a re  part ies  to thls action. I t  i~ 
therefore, orclercd, adjudged and  decreed that  tlie plaintiffs, Wal te r  11. 
Reicl, X c I i i 1 1 1 ~ y  Reid,  Gene\ a T e a v i l ,  Sallie Xotsinger ,  Alverta Yoke- 
leg, Conrad Reid and Clarice Reid, and  the  defendant., XTeqley Reid,  
P. C. Reid a n d  Robali Rricl, a r e  tenants i n  comnlon of the  lands tle- 
scribed i n  t!~e petition. 

I t  is fu r ther  ordered, adjudged arid decreed tha t  tlie plaintiffs here- 
inbefore liarlied a r e  t e n a ~ ~ t s  in  conlmon to the extent of their pro r a t a  
interest in  the om-eighth interebt of Dora  Reid, deceased, subject, l lon- 
ever to  the  said n t e r e s t  ]wing c l i ~  ested by t h e  right,  of t h e  creilitors of 
D o r a  Reid,  deceased. 

I t  is fu r ther  ordered, adjudged and decreed tha t  this  case is re- 
nlalitltd to the clerk of tlie Superior  Court  of Forsy th  County t o  bia 
partitioned under  the  part i t ion petition according to the terms of tlie 
will of J o h n  -1. Reid and  :rccordilig t o  law. 

I t  is fu r ther  orderecl, adjudged and decreed tha t  the  costs of this iic- 
tion f r o m  the t ime of the  filing of the  answer bp  the  defendants ant1 
t ransfer  of the same to t h e  civil issue docket to determirie the o\vaer- 
ship of the  said property to  this t ime be taxed a g a ~ n s t  the defentlants; 
all  other  costs of the part i t ion proceedings to be tasecl by the clerk 
accordiiig t o  law. 

T h i s  1 6  Julie, 1933. H. HOYLE SIXK, J u d g e  Presid~ng." 

Surnerou.; esceptiolis a n d  assignme~its  of e r ror  were made  by the 
defenilarits, who appealed to the Supreme Court.  T h e  mater ial  one+ 
and  thc  necessary facts will be considered i n  the opinion. 

by. E. Hall .  J .  F.  Motsinger and  E. -M. Il'hitman for plaintifis. 
Elledge a ~ t I  ST7ells for defendants. 

C L A R K S ~ S ,  J. At  the close of plaintiffs' e d e n c e  and  a t  the close of all 
the  evidence, defendants made motions i n  the court below f o r  judgment 
a s  in case of nonsuit. C. S., 567. T h e  court below overruled these 1110- 
tions and in this  we can see 110 error .  F o r  a determination of this  con- 
troversy, we do not think it  necessary to  consider a n y  except the  four th  
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issue: "Did the said Jolin A. Reid llold u~~d i spu ted  p o ~ c s s i o n  of the 
lands described in tlie netition under kno~vii and vieihle lilies and 
boundaries, atlversc to all other persons, for 20 years prior to the tinw 
of his death Z Answer : Yes." 

I t  is well settled in this jurisdiction, that  this Court v i l l  not c.onsitlcr 
esceptions a ~ i d  assignments of error arising upon the trial of other issues 
when one issue decisive of the appellant's right to recorer has been foul111 
against him by tlie jury. Ginsbe~g  v .  Leach, 111 S. C'., 1 5 ;  8ams 7%. 

Cochran, 188 K. C., 731 (734) ; Lille!/ v. Cooperage C 0.. 194 S. C., 
250 ( 2 5 4 ) .  , , 

R e  think there was sufficient e~ idence  to he submitted to the jury on 
this issue. C. S., 430, is as  follows: T o  action for the recovery or 
possession of real property, or the issues arid profits thereof, shall be 
maintained when the person i11 possession thereof, or defendaiit in the 
action, or tliose under whom he claims, has possessed the pro pert,^ iiiitlc~r 
known and visible lines and boundaries adversely to all other persons 
for twenty years; and such possession so held g i ~ e s  a tit 'e in f t e  to the 
possessor, in such property, against all persons not uncler disability." 
C. S., 429 .  

111 Locli lea~ G .  Savage, 1 5 9  N. C., 236 (2.37-8), speaking to the sub- 
ject: "What is adwrs; possession within the m e a ~ l i n ~  of the law has 
been well settled by our decisions. I t  consists in actual possession, with 
an intent to hold solely for the possessor to the e sc lus io~~  of others, aiitl 
is denoted by the exercise of acts of dominion over the l ind ,  in makiiig 
the ordinary use and taking the ordinary profits of vhicli it is sus- 
ceptible in its present state, such acts to be so repeated ;is to show that 
they are  done in the character of owner, in opposition to right or claim 
of any other person, and not merely as an  occxasional trespasser. I t  must 
be decided and notorious as the nature of the land d l  permit, affording 
unequivocal indic'ation to all persons that  he is exercising thereon the 
dominion of owner." Citing numerous authorities. 

Johnson v. Fry ,  1 9 5  N .  C., 832 ; Gaulf  v. Lake 1TTaccanlaw, 200 S. C'., 
593  (602). On this aspect tlie court below charged the ju ry :  "Tlie law 
says that  where one holds undisputed possession of ally lands under 
known and risible boundaries, adversely to a11 other parties and claim- 
ants, that  his title is ripened, whether he has a deed or whether he has 
not. I n  the instant case the petitioners contend and insist that  John A. 
Reid held for twenty years openly and notoriously and in such maniler 
as to  put the world on notice that  he contended that  thl? land was his, 
and that  for a period of twenty years prior to his death this dominion 
was exercised in such a manner as to put these defendants, who were 
his wards and for whom he had been guardian, upon cotice, and that  
for twenty years prior to his death they did not assert any claim to 
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said land, tha t  you should so find hy tlicl prcatcr weight of tlie el idencr~;  
and  if you shall so find you shall a n w e r  tlie four th  iqwe. Tc- .  I f  ~ o u  
shall not so find. you will answcr i t ,  S o .  

T h a t  twenty years \\auld be a f te r  the youngc-t c-hild t)cc:~ii~t 21  years 
of age, bccausc before they, or eitlirr of them, ht~cnmp 2 1  r ~ . :  of ape. 
such a person untlcr 21  years  of age is under  a disability aild well  
t l i sab~l i ty  as  referred to  i n  t h c  stature w a d  you 11y the court.  Tlic d -  
fendants, and  each of tlicm, coiitc~ld that  wcl i  pc,riotl h a \  not clapictl. 

Gentlemen, v i t h  respect t o  what  atlrc-rie po~ses~i011  i\ ,  tlie court ha3 
mid,  and I charge you, that  it  must be actual,  one must be ill tlie actual  
possession of the  p roper ty ;  tha t  it  inuqt be undcr  kno1r.n ant1 \ isible 
boundaries; tha t  i t  must be ~ x ~ l u s i ~  e and hostile; a i d  that  it  must be 
fo r  tlic continuous period of twclity years. 

I f  you a r e  satisfied by the  grcnter neiglit  of tllc rxitlerlcc, as thc~  petl- 
t ioners colltend you slloultl be, that  Jol111 -1. Rcitl, a l t h o u g l ~  he n c n t  ill 
thcre as  trustee, held ill tliat manner  fo r  a periotl of t n c n t y  xuccessi~ e 
and cont inuoui  years pr ior  to his death, then you should ansn.er, if you 
slmll so find by tlie greater  ne igh t  of the el-itlcnce, the icque, Ye.." 

Tlie e x c ~ p t i o n s  and assignments of error  to the  ahore charge made by 
clefendants cannot be sustained. Tlie court below had  theretofore charged 
the  j u r y :  "The second issue i s :  'Did Joliii -1. Reid enter illto the posses- 
sion of and  hold said land as  trustee fo r  the defendants, J. C. Wesley 
Rcid, R. R. Reid a i d  P. C. Reid. a s  alleged i n  the arlsvcr ?" The  court 
instruct \  you to a n s n e r  tliat issue, Yes. T h e  law made h im a trustee fo r  
the defeudants, and  the court charges you to answer tha t  issue, Yes." 

T h i s  n a s  a correct charge under  al l  the evidence and a safe, salutary 
principle of l a n .  T h e  question f o r  us  to consider, althoug.11 J n o .  A. 
Reid went into possession of the l and  aq trustee fo r  tlefentla~lts, n c r e  
they barred under  C!. S., 4302 W e  thiilk so. T h e  land  in controrersy 
originally beloi~ged to TTeslcy F r y  nl io  died i n  1892. H e  nilletl same 
to h i s  n i fe ,  E m i l y  F r y ,  arid a f te r  her  death (she died prior to her  
husba~lcl),  to  their  t x o  children, RIalisa Reid-nife of J o l l ~ r  Reitl- 
arid S a r a h  S m ~ t h  "each daughter  or her  heirs to receive one-half of the 
nholc  estate. I do hereby appoint,  coiistitute and ordain J o h n  A. Heid 
and Riley S m i t h  to be m y  executors," e t  cetera. J o h n  A. Reid had  
marr ied a second t ime before the death of Weqley F r y .  Sometime af ter  
Wesley F r y  died, before 1897, the t ract  of l a d  i n  c o n t r o ~ e r ~ y  n a s  
sold-after atl~ertisement-at public auctiou to ascertain i ts  xalue to  
make settlement between t h e  t v o  interests, and  was bid i n  by J o h n  *I. 
Reid for  about $1,103. H e  went into possession of same about 18'37 
a n d  lived on i t  unt i l  he  died i n  1928-"called i t  his  home. H e  fa rmed 
the laild and  had  some wood cut  f rom it and  hauled to town, and did 
some repair ing and  building. H e  rented out a portion of the land." 
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"do1111 -1. Reitl farmcd tlie TTeslcy F r y  t ract  just like all farmers ,  
t e~ i~ t l~v l  crops, tobacco and  corn ant1 n-licat, cut  wood, norkccl about an-a- 
f r c n ~  l ~ o n i e  soinc. I I c  was a c a r p c ~ ~ t e r  and  worked i n  tlic T.Triion Crow 
~ v ; i g o i ~  sllol~s :ibout o ~ l c  year ,  1 bt:lie~e. He built  a n  ad(litio11 to the  
I I O U V  : i l~( l  r ~ i n o d r l e d  tlir  ba rn  nntl built  n tenant  liousc. I I c  Imilt the' 
tcaiia~lt liouoc~ some tcn years  before lle died." 

" I l r  f:lr~iie!l lilw all  of us  t y ~  to do, raised all  kinds of graiil  ant1 s tuff .  
a i ~ t l  1 th ink  11e cut  wood a ~ ~ d  linuletl, maybe cut  some iiiiibel. fo r  the  
\\ago11 sliop, just workiilg like a f a r m e r  nould.  H e  repaired tlie l i o u ~ e  
aiitl 1 tlliilk he built  a n  nuto~iiobilc~ s l i d ,  aiitl maybe repaired tlie bar11 
aoiiie :lilt1 built  a tellant llouse. H e  i i~at le  tllc repairs  aloug a t  different 
times." 

Tl l r  t l t~fendai~ts ,  1'. C'. Reid, became of age about 1597, J. C. Wesley 
Rcid,  about 1901, n11el Robnli R. Rcitl, 190s. .Is each of them reacheJ 
his  inajor i ty  h e  left liome. 1'. C. Reid and  Wesley Reid never did re- 
~ L I ~ I I  c s c c l ~ t  oil visits, and Roball Reid r e t u r ~ i e d  a i d  u x t e t l  land f rom 
his  father ,  Jol iu  A.  Reid.  Robali c o ~ ~ t i n u e d  to r:nt l and  f rom his  fatlier 
u i ~ t i l  about 1918 or 1913. D u r i n g  the  3 1  or 38 years that  J o h n  A. Reid 
lived oil the "TVesley F r y  tract" of land,  he  treated i t  i n  every respect 
as  o t l ~ c r  i'arnwrs trcatcd tlicir laud ill t h a t  comiiiuiiity. I I e  cut wood 
off the place and  sold it ,  lie reniodcled and  repaired builclings; lie cou- 
s t rur tcd 11cw buildiiigs a i ~ d  raised corn, wlieat, tobacco slid other crops 
011 the f a r ~ l l .  I-Ie listed t h e  property f o r  tases  and paid tases  on it .  
S o  o w  t w r  disputed his  o~vnersl i ip  of the property. H e  left a will, ill 
~vliicli lie pro\-icled f o r  the disposition of liis land, as  n e l l  as  his pcr- 
soi~al ty,  a11t1 lie owied  110 other l and  a t  the t ime of the e:iecution of his  
will a i d  a t  his  deatli. I I e  p r o ~ i d e d  for  liis widow and  ; d l  of his  chil- 
tlrcii by both wives ill liis will, and  nanietl the c le fe i~r la~~t ,  Wesley Reitl, 
a s  liis esecutor a i d  the defentiaiits accepted tlicir share of said Jol in -1. 
Rcicl's perso i~a l ty  uncler liis will. 

T h e  prcfiwt actiou was c o m n ~ c ~ ~ c e d  13 J ~ u l c ,  1930. l'liere I!-as also 
ev id t~ i~ce  to tlie effect to indicate estoppel, t h a t  Jo111i A. H d ,  the f a t l ~ e r  
of t l c fc~~cla i~ t s ,  paid defei~dai i ts  tlieir fu l l  interest i n  tlie estxte of their  
g r a ~ ~ d f a t l i e r ,  TVesley F r y .  T h a t  tiefendant, J. C. Wes.cy Rcid,  pur -  
rlinwti i n  1922 about 20 acres of the  Wesley F r y  land fl 'om his  father ,  
J o l l i ~  -1. Reid.  -111 of tlie defeildants nlieii J o h n  A.  Reitl died i n  1928, 
were over 21  years  of age and su i  juris. T h i s  was a contejt  between two 
sr ts  of chilclren by tlie first and  second wife of Jol in r1. Ileicl. I11 S. C. 
l'rachtice a n d  Procedure i n  Civil Cases (XcIn tos l i ) ,  pp. 103-4, i t  is  s a i d :  
"Laclies, o r  uiireaso~iable delay, independently of a n y  s tatute  of l imita-  
tion, will prevent relief i n  equity; upon  tlie pr iaciple  tha t  equi ty aids  
t h e  diligeiit a i d  not tlie slothful. W h e n  a claimant  1x.s slept on his  
r ights  u i ~ t i l  t h e  r ights  of innocent third persons h a r e  in te rwncd ,  o r  it  



would be o t l i c r ~ ~ i s e  iilc~luitable to c l i a ~ ~ g c  tlw t - s i s t i ~ ~ g  : . o l ~ d i t i o ~ i ~ .  t y u -  
t:iblc rclirf 11i:ly bc tlcliit,:l, a1:hougli tliv statntc. of l imi ta t io i~  11i1.: i ~ o t  
barred the clair i~.  ('oiiscielrc!c, good fnitli. and reanolrabl~ tlilipc,~~c*e i~rc' 
1lecessar;l- to call fortli the t.st,rcise of thc, p c ~ u l i a r  lioncrs of :I c.011t.t of 
equity. S o  part icular  rule  call bc g i ren  as to n l ~ a t  \\.ill r o ~ ~ . - t i ~ u t c .  l : ~ c l ~ e s ;  
i t  n ~ u s t  clcpenrl upon the  circulnstaliccs of each case." 

W c  think tha t  defcntlants a r e  b:n.red by tlie s ta tute  C. S.. i . ; O ,  u ~ ~ t l c r  
tlie facts  and circuinstancrs of this caw. I7ntlt.r the  view 11-c t :~lw of 
this case that  the eviilcnct~ or1 the  4th i sme n-as s u f i c i r l ~ t  to h:~ sub- 
initteil to tllc. jury, ant1 foluntl i n  fa!-or of l ~ l a i l ~ t i f f ? .  T11o mi~i ly  ~ ' sc (~1) -  
tions and  assiglirneiits of crror. as to the :~dniissioil ant1 c s ~ ~ l u ~ i c ~ : l  of 
t>~itleiice, issues tendered, e t  t c l e r a ,  made by the  defelidar~ts become i n -  
riiatcrinl on this  record. T h e  court below gave the  c o n t e ~ i t i o ~ ~ s  fully fu r  
both plaintiffs :i~icl defendants and c11:irged the law applic~ahle to tlic. 
facts.  I t  m a g  be said tha t  the wliole record of cscclitiow ant1 n~sigi i -  
ments  of e r ror  made  by dcfenda~itx a r c  carefully and nccurat1~1;l- set 
fortli  ill accordance wit11 tlie rules of this  Court ,  but become immaterial  
t.scept to  t l~osc  b e a r i i ~ g  on the 4th issue vhicl i  cai~i iot  be ust:~iliecl.  111 
tlic record, we find i n  lan- 

S o  error .  

JIAUUI*; P A i T T O S  A S T H O S T  r .  T E A C H E R S  P R O T E C T I V E  U S I O S .  

(Filed 2S February, 1934.) 

1. Insurance I b-Jlisrrprescntation i n  this case helcl not nlaterial and 
was not adequate cause for  cancellation of policy. 

Plaintiff, in her application for the policy in snit, f:~iletl t o  tlisclose 
in her written ansn'er to a written question, that she hat1 Iiclc~n treated 
~vithin fire years prior to the n~~lilication by :I l)liysici:~n. :r~itl the 1~11licy 
l~rovidecl that insurer might caned same for misleading s t a t e ~ i i ~ ~ ~ t s  in tlie 
ap~ilication. The verdict of  t l i ~  j u r ~ ,  supported by evidence. c~stnl~lisl~ecl 
that the treatment \rhieli plai~~tiff  did not reveal in her npplici~tion was 
for an illness other than the clio!ecystitis cansing the dirznbiiity sued o ~ i ,  
that prior to the application for thr  policy ])laintiff had not qufieretl 
from chole?ystitis, and that for fire years prior to the aplrlic:~tion for 
tlie lrolicy plai~~tiff  had had no d c ~ a r t u r e  from good heal t l~ otllcr tl ia~i 
tli:tt disclosed on the agl~lication. IIcld,  the failure of plaintiff to clisclose 
the treatment by tlie p11ysici:ui on the applicatioli was not a suplircusion 
of a material fact and was not adequate cause for caricc~llation of tlie 
policy. C .  S., 6289. 

2. Trespass A d-Definition of forceable trespass. 
Forceable trespass is a high-handed invasion of the actual l~~ssessiori 

of miother, lie being present and forbidding, and althougli actual force 
need not be used, it  is necessary that the trcqpasser by act> or threats 
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plai111y imply the purpose to use force against resistance and create tlie 
rc.nsonnl)le nl~prehension that the party in l>osc;ession mubt yield to avoid 
; I  breacli of the peace, aud even if  tlie party's entry is peaceable lie may 
I~eco~iic guilty of forceable tresl)ass if lie thereafter puts himself i n  open 
oppositioii to the occupant. 

3. !hespass B c-Evidence of forceable trespass held insufficient. 
Evideiice tending merely to sho\v that plaintiff was I I I ? ~ V O U S  and tliat 

tlefendniit talked to her in a loud voice and accused her of having lnacle 
false stntements in her applicntioii to defendant's insurai~ce company mid 
that both lmrties becnine angry, nnd that thereafter plaintiff's brother 
put deferitlant out ~ ~ i t l i o u t  the slightest opposition on liis part is he ld  
insutficient to be submitted to the jury on the issue of forceable trespass, 
the evidence failing to disclose any oKer of violence or the use of l)rof'a~ie 
or i~iclcceiit languagt~, or threats, or any force or assault 

APPEAL by defeildaiit f r o m  Flnley, J., a t  I l a r c h  Term,  1933, of 
BVRKE. 

T h e  complaint states two causes of action. T h e  first is f o r  loss founded 
upon disability under  a heal th and  accident policy issued to the plaintiff 
by the  defendant. 

T h e  plaintiff made  application in wri t ing f o r  menibersllip ill the 
Tcachers  Pro tec t i re  Union, on 1 October, 1931. cert ficate of mein- 
berslilp, containing the follo\ving clause, was issued to her  on 8 October, 
1031 : " I n  consideration of the statenle~lts,  conditions and provisions of 
the  applicatioii  fo r  membership, . . . the articles of incorporat io~i  
and  tlie coilstitution and general  l a v s  of the union, arid 111 amendments 
thereto, xl i ich a r e  on file i n  the  office of tlie supreme secmtary and a r e  
iiov hereby made a par t  of this  certificate of membership." T h e  certifi- 
cate prorides t h a t  "Benefits f o r  sickness shall not be paid fo r  a n y  illness 
contracted pr io r  to or within th i r ty  (30) days a f te r  the date  of the certifi- 
cate of ineinbership." T h e  same prorisioii  is i n  the  colistitution and gen- 
~ r a l  l ans .  T h e  certificate also prorides t h a t  "The supreme officer shall 
h a r e  p o n e r  to cancel a certificate of membership a h e n  i t  l~ecomes evident 
that  false o r  misleading statements Mere made i n  tlle appli1:ation for  mem- 
bership or  i n  application f o r  benefits; o r  when it  shall Eave been estab- 
lished tliat disability, fo r  which claim is  made, had  i ts  inception prior  
to membersliip i n  the unioii under  this certificate." T h e  same provisioli 
is i n  the constitution and general laws. 

T h e  plaiiitiff became sick on 7 J a n u a r y ,  1932, ant1 remained ill- 
capaci tat td  and  confined to lier lionie dur ing  the  t ime f o r  which she 
makes claim. She  filed proof of claiin fo r  benefits and  :i representative 
of the defmdail t  notified lier tha t  on account of cholecys itis with which 
she was suffering and  her fa i lu re  to inform the defendant tha t  slie had 
been treated for  this disorder slie v a s  not entitled to be iefits under  her 
policy. 
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T h t ~  second c2auw of action i \  aqsanlt and forcc,:ihlc trespa.i colnn~ittctl  
1). E. I,. C'uaningl~arn. agciit of tllc tlefe~idant,  \i hen he calletl a t  lier 
home to scttle the contra\ c r ~ y  b e t \ \ ~ ~ ' i i  tlic ilefmtlant mid her-elf g r o u -  
iilg out of lier claim of loss. 

T h e  ju ry  a n r n e r r d  the  issues as  fo l lous :  
I. D i d  the plaintiff, pr ior  t o  1 Octohrr ,  1031. h u ~ ~  eliroiiit~ c.holecysti- 

tis or calironic in f lanm~at ion  of t h e  pall I ) ladder? a h s \ \ e r :  S o .  
2.  Had the l~laiut i f f ,  pr ior  to  1 October, 1931, been treated by D r .  

J. J. Kirksey f o r  chronic cholecyatitis or c l i ron~c  inflan~m:rtioii of t l i ~  
gall bladder l -1nsn er : S o .  

3. A1 the  t imc of applying for  niemhersl~ip i n  tlie Teacher? I'rotc3cti11' 
r11io11 tliil the  plaintiff f a i l  to  in form t h e  tlefeiitla~rt or clitl she nitlllioltl 
inforniation f r o m  the defendant tha t  she hat1 been treated hy Dr. .T. J. 
Kirkhey i n  the spring of 1931 for  cliro~iic cho leqs t i t i s  or chronic ill- 
flammation of the gall bladder ? A\iisn r r  . S o .  
1. I f  so, n a s  the fal lure  to so illforin tlic t l~~fcn t lan t  rnaterial to thc 

risli applied for  to  be assumed ? ,Ins\r er : 
3. Did  the plaiiitiff a t  a n y  t ime ( l u r i ~ ~ g  the five y c a r ~  immetllntcly 

before 1 October, 1931, h a ~ e  ally medical or surgical acl\ice or t reat-  
ment  or a n y  (lcpartures f rom good Iiealth. other t h a n  the opcl-ation by 
D r .  J. 13. Riddle in  Septem1)er. 1030, and if ao. n hen arid by what 1 ) l lp i -  
cian n a i  she treated ? -1ns~r.cr : S o .  

6. I f  so, did tlie plaintiff a t  the t ime of applying for  inenlbcrship 
ill the Teachers Protective Union, fai l  to in form the d e f e ~ i t l a ~ ~ t ,  o r  did 
she ni t l i l~ol t i  information f r o m  the  tlefendai~t that  she hat1 l m w  so 
treated ? Answer : T o .  

7 .  I f  so, was tlie fai lure  to so inform thc  tlefendaiit mater ial  to the 
risk applied for  to  he aqsumetl? - h i s x e r :  

5. ni t1  the plaintiff become disablcd of sickness on or about 7 J a n u a r y ,  
1932, anti if so, \ ins chronic cho leqs t i t i s  or chronic i~iflainiuation of 
the  gall bladder the cause or one of the causcs contributing to w c h  
sickness and disabi l i ty? A n s n e r  : No. 

9. T a s  t h e  plaintiff on account of sickness f rom and a f te r  i T a l ~ u a r y ,  
1931, totally disabled and necessarily and contiiiuously confi~ietl to hcr  
house and regularly attended therein by a registered physician a t  least 
once a week solely by reaclon of such sicklies.? Answer :  Yes. 

10. I f  so, f o r  what period of tinie and  between what  dates n a s  <lie so 
confined ? - h s ~ r . e r  : 7 J a n u a r y 2 0  , lpr i l ,  1032. 

11. D i d  the  tlefenclant unlamfully enter upon the premises of the 
l)laintifi  and  urilawfully and ~vi l fu l ly  commit forceable trespass up011 tlie 
person of the plaintiff, as  alleged in the compla in t?  d n s n e r  : yes. 

12. I f  so, u l i a t  damage, if ally, is the  plaintiff entitlet1 to  recoIer of 
the defendant ? Answer : $1,000. 
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The plaintiff was given judgment on the first cause of :letion for $330 
and on the second for $1,000. 

The defendant excepted and appealed upon assigned er,ror. 

C. E. C o r a n  and Winbome  CE Proctor for appellant. 
X l t l b  d! P a  f ton ,  8. J. Ervin and S. J. Emin, Jr., for appellee. 

, \ ~ a ~ r s ,  J. The defendant moved to dismiss both causes of action as 
in case of  ions suit and tendered prayers for directed instructions on all 
the contested issues that  were ansvered. The  court denied the motion 
a ~ i d  dcclined to g i re  the requested instructions, and the defendant 
escepted. 

The  ground of all the exceptions addressed to these questions, as set 
out in the appellant's brief, is the asserted failure of lhe plaintiff to 
stntv in her application for membership that  she had pre7,iously suffered 
illiiess and received medical treatment. This contention is based upon 
lier answer to each of the following questions: Q. 5 : "Are you now 
suffering from, or have you eyer had any . . . gall or kidney 
stoncs . . . or any chronic or periodical mental or physical ailment 
or  disease . . . or have you ever had or been adrised to hare  a 
surgical opcratioll?" A. "Yes." Q. 6 :  "Hare  you during the past fire 
years lind any medical or surgical advice or treatment or any departure 
from good health? I f  so, state when and what the duration." A. "Opera- 
t ion;  3 months; September, 1030. My  physician a t  that  time was Dr .  
J. 13. Riddle. Address: Moraanton, N. C." - 

These questions and the answers appear in the plaintiff's application 
for nlembership in the defending corporation and were mbscribed on 1 
October, 1931. At  the trial the plaintiff testified that  iji the spring of 
1031 Dr.  ICirlisey had treated her and that  she had notagiven his name 
to the defendant's agent a t  the time she made her application. The 
defendant says that  the statements contained in her application were 
representations (C. S., 6280) which, being in the form of written an- 
swers to written questions, are deemed to be material (Insurance Co. v. 
U'oolen X i l l s ,  172 N. C., 534), and that  the withholding of information 
in regard to Dr.  IIirksey7s treatment was in effect the suppression of a 
material fact by reason of which the policy may be avoided a t  the elec- 
tion of the defendant. 

I n  v iev  of facts revealed by the record this position cannot be main- 
tained. The  verdict, supported by competent evidence, establishes these 
facts:  Anterior to 1 October, 1931, the plaintiff had not suffered from 
chronic cholecystitis; Dr. Kirksey had n i t  treated her for this infirmity; 
during the f i ~ e  years preceding this date she had had no departure from 
good health other than that  which was attendant upon the operation 
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performed by D r .  Riddle. I t  is  therefore evident tha t  hcr  fai lure  to 
inform the  defendant's representative tha t  ill the  spr ing  of 1931 D Y ,  
I i i rksey had treated her  fo r  a temporary indisposition is of negligible 
significance and  i n  n o  event is  adequate cause for  canceliug the 1)olic.-. 

T h e  secoud cause of action consists of allepc~d forcrablc trcs1)a.s oil tllr> 
 remises of the plaintiff and alleged assault upon her  person by the 
tlcfendant's agent when he  went to her  home and undertoolr to settle n 
controversy betnecn the plaintiff and the defendant founded upon the 
policy of insurance. Tlie allegations directctl to tlic second cause :Ire 
specifically denied, and tlie inimediate quest ioi~ is wlietlier the evidellce 
considered most favorably for  the  plaintiff is cliougli to \ \ i ~ r r a n t  :I 
recovery upon these allegatiolis, or, indeed upon the answers returlletl 
to  the elerenth and  twelfth issues. 

Forrcablc  trespass is the high-11aiiclc.d i ~ ~ r a h i o ~ ~  of the ac;u;il ~ ) O + C ~ P ~ O I I  

of allother, he being present and forbidtliiig. V h c n  a pcraon vlitei's upon 
tlie actual  possession of another and by h i>  language or conduct g i \  es 
the occupant cause to fea r  tha t  he will inflict bodily 11arxn if the licrboir 
i n  possession does ilot yield, his  entry is forccable i n  c o i ~ t c ~ n l ) l n t i o ~ ~  of 
Ian-, n-liether he causes such fear  by a demonstration of forcc s11cli a s  to 
indicate his purpose to execute his preteiirions, or by actual  thrcats  to  
do bodily harm,  or by the use of language which plaixlly irnl~lic* n liur- 
pose to use force against a n y  who m a y  make resistance. 

Even  if the ellti-y is peaceable, or bp the express o r  implictl ill\ i tn t io l~  
of t h e  occupant, stil l  if a f te r  comixlg upon the  premises the t l t ~ f m d a i ~ t  
uses violent and  abusive language and  does acts which a re  c:~lcnlatetl to 
produce a brcacli of the peace a i d  is forbitldei~. 1 1 ~  ib guilt. of forcciibl(> 
trespass, because althougll not a trespasser i n  the bcginninp. lie btl- 
comes a trespasser as  so011 as  lie puts  liimself in  ope11 o p p o ~ i t i o n  to the  
occupant of tlie premises. I t  is not necessary tha t  tlie occupaut actually 
be pu t  in  fear ,  if the  coilduct or language of the  trespasser be calculated 
t o  intimidate, a larm, pu t  ill f ea r  or to create a breach of the pcacr- 
if there be such demoilstratioi~ of force as to create a reasouable appre-  
l~ens ion  tha t  the p a r t y  in  possession must yield to a ~ o i d  a breach of t l i ~  
peace. T h e  act complained of must  have been with a strong l~an t l ,  
' manu forti," ant1 this implies the exercise of greater  force t l i a i ~  i i  
espressed by the words "l>i e t  arnzis." Rudeness of language, mere I\ orcl., 
or e ren  a slight clemonstration of force against ~ v h i c h  ordinary firiliueas 
is a sufficient protection will not constitute tlie offense. ,\'. 1 .  R a y ,  32 
s. C., 3 9 ;  ,S, r .  I ' c o r t ~ u n ,  61 S. ('., 371; AS. 1..  I i lng  74 S. ('., 1 7 7 ;  
S. c .  Gray ,  109 S. C., 791;  57. r .  Darcnport, 156 S. C.. 296;  ,Y. r .  
Tyndal l ,  192 K. C., 559. 

Exanlined i n  t h e  light of these principles the  evideiice does uot justify 
the answers to the eleventh and tn-elfth issues. T h e  testimony is concise. 
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Tlie plaintiff was nervous;  the defrndant 's agent talked to her  i n  a loud 
tone and said tha t  slie had  nlade false statements i n  her  a~ ls l i ca t ion  for  

A & 

~nenlbersh ip ;  both the  plaintiff and the  agent were a n g r y ;  and  the agent 
tried to persuade her  to accept a check f o r  $30.00 anc to  cancel the 
policy, and  she declined the  offer. T h e  plaintiff's daughter  requested 
the agent to l e a w  tllc house, but $he immediately asked "if lie wanted 
to stay" un t i l  D r .  Kirkcey canlc. H e  waite(1 and a few minutes  la ter ,  
when they arrived, lie had  a11 i n t e r ~ - i e w  with the p h y s i ~ i a n  and tlie 
plaintiff's brother, who, a f te r  the conwrsat ion hacl becon~e  electric, "got 
up" and without the slightest resistance "put tlie agent out." T h i s  inci- 
dent, l ~ o n c v c r ,  the plaintifi  neither instigated iior encouraged. 

T h e  f o r c g o i ~ q  circumstances, appear ing  i n  the eridenc~: fo r  the  plain- 
tiff, m a y  be conccdcti. St i l l ,  :~ccort l i~ig to  h c ~  e ~ i d c n c e  the  agent ~ n a d c  
110 threats,  offcred no T i o l C l m ,  usctl no profane or inclwent l a ~ ~ g u a g e ,  
committed 110 assault, cscrtcd no force, but was only insistelit that  the  
plaintiff's statenicnts had niisled tlie defendant and  t h a t  :he was entitled 
only to  the sun1 lie tcnderctl. I ~ l d c e d ,  the  plaintiff testificd, "My corn- 
plaint  is tha t  he ( t h e  agcnt)  accused me of making  false statements." 
W e  find nothing i n  tlic ngcnt's conduct tha t  was  calculated to result in  a 

wortis, h o n e \ e r  riolcnt,  c a n ~ i o t  of thcmselvcs constitute the force ncces- 
sa ry  to complete the offcnsc.. >', c .  C'ocingion, 70 N. C., 71. 

r 7 I h e  c.sceptions rclat ing to  the ncln~ission of evidence and t h e  charge 
of the court a r c  11ot of sufficient g r a ~ i t y  to  require  a new tr ia l .  

We find no error  as  to  the firat cause of actiou but the deferltlant's 
motion to dis i i~iss  t h e  second should h a r e  been allowed. 

As to the first cause no error ,  and  a s  to  the second the  jutlglnent is  
Reversed. 

(Filed 25 February, 1!)34.) 

1. Appeal and Error A e-The Supreme Court will not consider the con- 
stitutionality of a statute where it has becomc academic in the case. 

In  this case the proposed consolidation o r  reorganieation of a b:rnk 
with other banks \\as sought l o  be enjoiiicd on the i:rounds that the 
statute under which such co~isolidation or reorganization was p l a ~ ~ n e d  was 
unconstitutioiial, Public L a w  of 1033, chap. 271. Subs~queiit to tlle in- 
stitution of the action tlic Commissioner of Banks, upon the request of 
the board of directors of the baiik, issued a n  order revoking all action 
taken in regard to such reorgnnizntion, and the trial court refused to find 
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that the parties proposed to consummat? the merger or reorganization. 
Ilcltl. the finding was eqnivtrlwt to a findin: that  no sucli purpose was 
contemplated, and the c~ j~ i s t i tu t io~~:~ l i t ) -  of the statute need riot be con- 
sidered. 

2. Banks and Banking B c:  Corporations K a-Stockholders held cstoppcd 
to deny csistence of corporation as banking institution. 

Rtr~cklioltlers of a bank making no challenge of its charter as a banking 
cr lwrat ion for tlie rn:iny years during wliich i t  carried on n general 
11:lnking busine~s are estopped from denying its existence a s  a banliing 
('orporntion 11p011 :L levy of the statutory asscssmcllt agailist their stock 
u1)11n its later inso1venc)-. 

3. Hnnks and Banking H a-Statute providing procedure for levy of 
statutory liability on bank stock is constitutional. 

The statute giving the Commissioner of Ranks control of the assets o f  
an i~isolvent ballkin: corporation and providing tlie ~>rocedure for the 
l e r r  of the statutory liability on its stock, C. S., XY(c)  ( 1 3 ) ,  is cou- 
r t i tu t i~~ua l .  tlk. act not tlcl~ri\-iii< the Superior C'ourt of its constitatiolinl 
j~~risdict ion in sue11 matters. 

4. Same-Levy of statutory liability on bank stock may be m'ade prior 
to slio\\ing of necessity therefor to pay creditors. 

The obligations of :I contract nrc not impaired by cliap. 113, scc. 13, 
Public. I.n\vs of 1927, which provides for the levy of tlie statutory liability 
on I J R I I ~  stoc.k ltrior to :I sl~o\vitig of u e ~ ~ s s i t y  for ~ ~ ( ' 1 1  1 ~ v y  to 112y the 
elaims of tlepositors m ~ d  creditors of the hank. 

C'LARK~OS. J., not sitting. 

-\ITP..\I, 1 ) ~  tlefciitlnllts f r o m  I l a r t l i y q ,  J . ,  at Chamhers, 1 7  J u l y ,  1033. 
Fro in  ~ ~ E ~ I I ~ L E S U I ~ R ~ ~ .  

7'1ie nplwllants filed objcctious nnd esccpt iom to a n  assessment of 
stock lit31tl I)? tht'ili i n  the ~ r l d e p e n d c i ~ c e  T r u s t  Coinpa11y on t h e  g r o u l ~ d s  
s ta t r ( l  in  a ~ v r i t t ? ~ ~  i l ~ s t r u m m t  entitled "Objectioni, c ic rp t ions  and  all- 
l ) w l  to the Super io r  Court," ainoug ~ l l i c l i  a re  tlie fol lo~ri i ig  : 

1. T h e  al)pcllants are adrisccl a n d  believe t h a t  the  proceediiiga re- 
lntillg to b w 1 i  nsscasniellts a i ~ d  sucli alleged nssessriie:its a re  ]lull ant1 void, 
f o r  t l l a t :  

( z r )  T l ~ c  a r t s  of the  Gelicrnl ,lssernbly of Sort11 Carolina, uliclcr 
~vliicli ,sail1 (_'o~t~inissiolier of I h i i k s  purpor t s  to act, a r c  unconst i tut ioi~:~l ,  
null  nntl roitl ; 

( b )  T h e  acts of said Colnmiusioner of Banks  and  said Inclcpcilclence 
T r w t  ( ~ ' o n i p a ~ i j -  ill regard thereto a r e  contrary to l a v ,  unconstitutional,  
nul l  n i ~ ( l  void ; 

( o )  T l ~ e  lii t lepe~idelice T r u s t  C'ompaiiy, at the t ime of said allcgecl 
lxo(wxlings. :is appc l la l~ t s  a r e  ii ifolmcd and  beliere, n-as a n d  is s o l ~ e i l t  
and the 11urported l e ~ y  of such assessiiiclit is con t ra ry  to tlie p ror i s io~ is  
of law niid null a i d  r o i d ;  



1 4  IS T E E  SUPREME COI7R'1'. [XI6 

s i l ~ i i l ; ~ r  i i ~ i ~ i ~ i l o r  by a cor l~ora t iou  k l ~ o ~ v ~ i  :IS I'ngc Truat  C O ~ I I ~ : I I I ~ ,  a ~ i ( l  
i ~ c ~ v -  bal iki i~g ccul)orutioil to he orga~iizetl  ill il siinil:~: nialillcr 1 ~ y  :I 

c.orlmr:~tion 1;11o\vii ils Sort11 Cl;lrolii~n E i ~ i i k  a ~ i d  T r ~ ~ s t  Coinpa~iy ,  a ~ i t l  
the attcinpt of w i d  b a n k i i ~ g  colnrnissiolier to levy a d  collect a n y  asstJs.;- 
11lc11t ~ l g a i i ~ s t  tllcw a l l p c l l a ~ ~ t s ,  as  tliese npl)ell:~lrts a r c  ndviocd a ~ ~ d  h(>- 
l i c ~ o ,  is  ilot iiecessarg :~iicl iiot fo r  the pnrposr of l)rotectiiig dcpositorh 
aiitl creditors of snit1 .Ii~tlcl>ciltlelict Trus t  ( 'o i i ipl iy ,  but ill furt11cwnc.c 
of s:iitl :Igreclilciit or scl~cilic. 

T h e  l ) la i i~t i i fs  m o ~ c t l  to clisiniss the "ol~j(hctiolir, csc.e,tiol~s, ant1 ap-  
1w:11," tlc~loilliiiatetl :I cross-action, aucl the ino t io l~  was dmirt l .  Tlicjy 
filed a (I('111urrer ~vllicli was o\-erruletl. ailtl t1101i ms \ \ . c , r~ t l  p u r t i ~ ~ g  i n  
issue tlic ina tc ia id  allegations of tllc cross-actioll. 

Tlw record contaiils se\-era1 c~scept ioi~s alitl t loe~i inc~its  ~ p l w r t : i i l ~ i i ~ g  I U  

tllc orgaliiztltioii of tlie bank, amcntlments of i ts  cllartctr, stork asses+ 
nlelits, ba la~ ice  s l~cr t s ,  ctc., fro111 wllic~li the  al~poll:i~its reqiicstetl the court 
to find cer tain facts.  T h e  court adopted sevc8rnl of the fa:.ts irs rcquc~stc(1 
but clecliiled to  fii~tl tllc follov-ing : 

0. T h a t  the snit1 Indepe~~t lc i l cc  Trus t  C'oii~l):iny was solvelit a t  tlic 
time \vlleii i t  was titkc11 i n  rliarge by Gurncy  P. Hood, Com~nissiuiicr of 
Bauks,  on or about 29 X a y ,  1053. 

13. T h a t  1,laiutiffs ciitcred illto a11 u ~ ~ l : r n . f ~ ~ l  agrecinc.it to divc'rt the 
fulitls of t l ~ c ~ l ~ l t l c ~ ~ t ~ ~ ~ t l e i ~ c e  T r u s t  Coinpaiig to b11y stock ill a ilew b a ~ l k -  
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19. T h a t  tlir hest intcrests of the  crctlitors and  stockholders of the  

1. Tliat  the  I ~ ~ t l e p c i ~ d r ~ i c e  T r u s t  c 'onlpa~ly n-as propc'rly cllartcreil 
alitl o rg~~i l izcd  as  a bai~ki i lg  corl)or:ttioil2liicler the laws of N o r t h  Care- 
liila; that  cwiliniciiriilg ill 1912 arid coiitiiiuously u p  un t i l  po,-sessioil was 
takc.11 by G u r ~ l c y  P. Hood. Comriiissioi~er of B a r k s  of Sort11 Carolina. 
tlit. l ~ ~ t l e p e ~ i t l e ~ i c ~ c  Trus t  Conll~ai lg operated aiitl corlductcd n g e i ~ e r a l  
bailkiiig I)usi~iess i n  tlie c i ty  of Charlot te ;  tha t  e:~ch of tlie ap~)c>llaiits 
1v;ls a stockllc~lder ill the 11ltlepelltle1ii.e Trus t  ~ 'ol i ipai iy  nhel l  l~oasessioii 
xv:~s t a k w  1,- Gurney P. IIootl, Co111111issioncr of J3a1rks of Sort11 C'aro- 
l i ~ l q  ail11 that  fo r  i11any years pr ior  to the t;tkilig of possessio~i by 
G u r ~ l e y  1'. Hooil, L'onimisxioiic.r of Bailks of Sort11 Carolina, e:icli of the  
appe l l :~~i t s  nncl/'or liis predecessor owiler of such stoclr dealt n-ith said 
11ltiepentleiic.e Trus t  C 'o~~i l )nny  as  a hailk i n  tlie ordinary course of 
busiiiess. 

2. Tli:~t oil 20 Ma>-, 1933, when Gurricy 1'. Hood,  Co~ninisuio~ier  of 
U:~ l i l i~  of Sort11 Caroliua, took posscssioi~ of tlie assets and husiliess of 
Iiltl(~pr11~1eiice Trus t  Co~llpailg., the liitiepeiitleiice T r u s t  C o m p a ~ ~ y  was 
uilablc to meet its deposit liabilities a s  they hecar~le due i n  the  regular 
c.ourscX of I~usiilrss. and v a s  insolrent.  

I t  n as  tliereupoii adjudged : 
1. Tliat tllc Iiirlcpeiicle~~ce Trus t  C'ornpaily is, and  sirice 1912 lms beell, 

:t b a i ~ k i l ~ g  cwrl)oratioil uiitler the l a m  of S o r t h  Caro l ina ;  a i d  that  i ts  
stoc~kliolclt~rs a re  subject to  a n  asse.smeat on account of their  stock to 
the c ' s t c . 1 1 ~  of the  :mouut  of tlie p a r  value thereof ill accordarice with tlie 
l~rovisiolls of cliapter 3 of tlie C'oiisolitlatetl Statutes  of Sort11 Carolilia. 

2. Tllnt C ; u r ~ ~ i , p  P. Hood, Cormilissioiler of Haiiks of Sort11 C : ~ r o l i ~ l a ,  
si11c.t: tnliilig l ) o , s t 4 o i i  of Illt lepc~ldcnce Trus t  C'ouipany o ~ i  fl Mag, 
1!)3:1. is 1an.full;- iu  coiltrol of tlie assets aiitl busi~icss of the  Intlepcntl- 
cl11.t: Trus t  ( J O ~ I I ~ : I I I ~  for  l iqui~lat ioi i  i n  accorclanc~e wit11 t h e  pro~is io i l s  
of c1ial11t.r > of tlie Coi~soliclatecl S ta tu tes  of S o r t h  C a r o l i m  :r~id ill 
atwrcl:ri~cc. wit11 tlie pro\-isio~is of c2h:rl)tc.r 271 (House  Bil l  S o .  1154) 
of tllc. l 'ublic L a w  of 1933, nut1 tlic ldaii of r e o r g a ~ l i n r t i o ~ i  filed m i l  
n p p r o ~ ~ l  ~ U ~ S L U L L I I ~  tilereto. 

:1. T h a t  appellants '  motion for  the apl)oiiitri~eiit of :I r ece iwr  for  the 
I i~( i t~l)ei i t l t~~i t 'e  Trus t  C'onll)nily he ant1 is tleiliecl. 

4. T11:rt al)pt~llaiits '  iiiotioii fo r  ail iiijuniction to restrain tlie Iilcle- 
lwiideiic.o 'I'rurt Conip:~liy :aid G~1r1it.y P. Hood, C'ornnlissioner of Ba~ll is ,  
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j. T h a t  appellants '  motion to 11:~~-c t h ~  r e s p e c t i ~ e  s t o ~ l i  aescs>rncwts 
lcviecl agziinst them declared nul l  n11t1 T-oitl bc and is denied;  ant1 each 
appc~i1l f r o m  stock assessment is coi~tinnecl to he hcartl ill regular c30ursc 
in  the Superior  Cour t  i n  the mailncr p r o ~ i t l c , l  by law. 

Tlie tlcferldal~ts escepted a i ~ d  nppealecl. 

11. L. Il'nylor for appellants. 
, i ' tczmrt ct. B o b b i f t  for ap~ ie l l ce s .  

h \ ~ s ,  J. I n  1933 tlie General  ,lssei~lbly ellacted laws for  the re- 
~ r ~ a ~ l ~ z n t i o i l  of banks ill Sort11 Carolina. Public  Laws, 1!133, chap.  271. 
P u r s u a n t  to authori ty  thus  conferred the board of directors of the 111- 
dcpe~idcilce T r u s t  Company proposed a plan for  i ts  reorg,anization ailtl 
the  appel lants  objected for  the  assig~lcd reason tha t  t h e  r ct was passctl 
i n  disregard of the organic l aw a i ~ t l  is therefore nul l  arid void. 'The 
p lan  n n s  a p p r o l e d ;  but on 6 October, 1033, the  bonrd of tlircctors of 
tlie Iiitlependence T r u s t  C o n ~ p a n y  rescinded the  resolut on pre\  iously 
adopted, abandoned the  reorganization, and  rc~qucstcd the Co~iilnissioiicr 
of Banks  to revoke such action as  he had  taken. W i t h  tllis request tllc 
conlmissioilcr complied by a fo rmal  order  filed i n  the clerk's office on 
2 s  October, 1033, n copy of wl~icl i  was duly cwtifietl to t l is Court.  I n -  
clcetl, the  judgc refused to find a s  a fact  that  the plai l~t i f fs  proposed 
to co i~summate  a merger or consolidatio~l of the  Indepent le~ice Trus t  
Company with other banks. T h i s  n e  interpret  as equi-ialent to  a finding 
that  110 such purpose was co~~teniplatet l .  Khe t l l e r  the act 3f 1033 is con- 
btitutional is  therefore a moot o r  academic question nliicll requires 110 

fu r ther  coilsideration. 
T h e  appellalits nes t  insist tha t  the  stock ilssessiileilts a re  in\  alid be- 

cause the  Indcpe~itleiice T r u s t  C o m p a ~ ~ y  na.  not l a v f u l l ~ -  ellgaged ill 
the buliincss of bailkiug. T h i s  position call\ f o r  referellee to  the act 
uliclcr vhicl l  tlie company was orgxi~izccl ant1 to subsequellt acts by nllicll 
i ts powers we1.e e l i l a~ged .  

Tlie Charlot te  I b a l t y  C o m p a i ~ y ,  iilcorporated 011 2G J u l y ,  1902, ] \as  
a u t l ~ o r i ~ e c l  to deal ill aild dispose of real  a11d personal property, to  
lcilcl ~ ~ l o i i c y  011 b o ~ l d s  secured by mortgages, etc., and ,o transact on 
c o m i ~ i i s s i o ~ ~  tlie gcneral busi i~ess  of a real  estate agent. Publ ic  Laws, 
1901, chap. 2 ;  1 Pell 's R e ~ i s a l ,  chap.  21. 111 1908 its charter  was 
aille~idetl by iiicrcasing the autllorizccl capi tal  stock f rom $100,000 to 
$300,000; allti af terwards by cllangilig the corporate ilame to Charlot te  
T r m t  ant1 Rea l ty  Company anti by confer r i i~g  L I ~ O I I  i t  a ~ t h o r i t y  to act 
as g u a r d i a i ~ ,  trustee, etc., and  to liegotiate loans alid to  guarantee the 
11;1>1ne11t of ~ o l l e c t i o l ~ s .  O n  1 0  February ,  1911. the c11:lrter wa9 agnin 
amnltled by chailgirig the name to Int lepc~~tlei lce Trus t  C'ompnily and 
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aut l ior izir~g t h e  corporation to "do the  b u s i n e s ~  of a coinmcrcial ballk 
ant1 of a <a\-ings bank" i n  addition to other enunieratcd power>. 

I t  is contentled by the  appr l la~ l tq  that  corporations organize11 ulltler 
the act of 1901 n r r e  riot permitted to eiigage i n  the  busiiicqs of I r a l l k i ~ ~ g  
(Public Lan s, 1001, cllap. 2 ; sec.. 3. S ;  l't~ll's l ier isal ,  chap. 21, sec. 
1134, 1137),  a ~ i d  by the appellees it  is coiitcnded that  this p r o l ~ i b i t i o ~ ~  
11 as  remetlied by a s u l ~ ~ e q u ~ n t  act I\ hicli pro\ itled that  all  tlie p r o r ~ G o i ~ s  
of l aw r e l a t i ~ ~ g  to p r i ~ a t c  corporat ioi~s not irico~isistel~t v i t h  the b u s i ~ ~ e s s  
of banking slioultl he applicable to ba i~ks .  P u b l ~ c  Laws, 1903, cliap. 273, 
bee. 4 ;  Re1 ieal of 1903, see. 234. I t  seems tha t  the last an~endmrwt  of the 
charter  was made  by 1-irtuc of this p rov is io r~ ;  but iii a n y  el-ent tlie 
111t lcpe~dence Trus t  (lo1111m11y corltluctetl a general banking businc.ss fo r  
a l~eriocl of illore t h a ~ i  tn.cLnty years, d u r i ~ ~ g  n-liich i ts  charter  v a s  liercr 
c l la l le~~get l  by the  S t a t e  or the sl~arelioltlers, and  the appcllallts a r c  now 
c s t o p p d  to assail i ts  corporate esisterlce as a banking institution. 
l i o l d i ~ i g  certificates of i ts  stock under  a claim of corporate cupncity tlicy 
cannot set up "eitller fo r  themselves or 011 belialf of the c o r p o r a t i o ~ ~  
ally i r regular i ty  i n  the  organizatiou for  the purpose of shieldi~ig the 
corporation or  freeing tliemselres f r o m  persolla1 liability." 1 Tliomp- 
soil oil Corporat iom, sec. 235. 

Escept ion was take11 to the adjuclication tha t  the  C o m ~ ~ ~ i s s i o ~ ~ e r  of 
U:rnks 1s i ~ i  l a n f u l  co i~ t ro l  of the assets and busil~ess of the I~~deue i lc l -  
elice Trus t  Coni l )a~~>- .  It i s  argucd tha t  the General Assembly caliliot 
tralisfer to tlic C o ~ ~ i m i s ~ i o n c r  of Banks  the constitutioiial j u r i s t l i c t ~ o i ~  of 
the S u p c l r ~ o ~  Court  and  tha t  section 2 l b ( c )  (13) of the C'onwliclatctl 
Statutes ,  u~i t ler  which tlie awss i r ie l~ t s  of stock n e r e  leried. is ~ o i d .  T h e  
argument  is  founded 011 a nlisapprel~ensiori. Tlle Superior  Court  is uot 
t l e p r i ~ e d  of its c o n s t ~ t u t i o ~ l a l  jurisdiction. T h e  act under  coiisitlcratioii 
is  procedural, and all  t h e  questioiis presented by this exception l ~ a ~ e  
b ~ 1 1  c o ~ ~ s ~ t l e r c t l  by the court ant1 tlec~tled :tclveraely to the coiltelltioil 
of the appel lal~ts .  C o r p - a t w n  C I o t ~ i m ~ s s t o n  c. J l u r p i t e y ,  197 S. C., 
42 ; -11 l i r p h ~ y  1%. C'orpot a f   tor^ C o n z n ~ i s ~ i o n ,  280 U. S., 334, 74 I,. Ed. ,  
39b ;  I n  re T m s f  C'o., 197 X. C!., 613; C o r p o r a f t o n  C ' o m n ~ r s s i o , ~  L .  

bf foch-hoidcis,  199 S. C.. 256;  C ' o ~ p o r a t l o ~ z  Comrrt~ssLotz z.. B a n k ,  N O  
S. ('., 421;  ( ' o r p o r c i f ~ o ~ i  C'omnz/.woiz c. , l I t I , ca~~ ,  202  N. C., 77;  flood, 
( ' o m r .  of BanXa I . .  X u r t l n ,  103  hv. C., GPO; I l o o d ,  C o m r .  o f  BanXs  c. 
I ~ o l d i n , q ,  203 x. C., 431. 

I t  is fu r ther  c o ~ ~ t n ~ t l e t l  that  tl ir  obl igat io~i  of tlic stockl~oltlrrs' ~ O I I -  

t ract  is inipairccl by the  l e ~ y  of tlie assessmel~ts witliout a s l i o w i ~ ~ g  
of i ts  liecessity; but this question, also, was cshaust i rely con.itlerod in 
tlie case of C'ori )oruf ion  C'ommissiotc 1 . .  X u i - p h c y ,  supra .  R c f e r r i ~ ~ g  to 
chapter  113, sectioii 13, of tlie Publ ic  1,an.s of 1927, ( ' m n o ~ - ,  J., ohserl-etl: 
"The contciition that  the foregoing s tatute  is ill riolatioii  of prorisioiis 
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of the  Constitution of this State ,  i n  t h a t  stockholders of insolvent bank- 
ing  c~orporations, under  tlic procedure prescribed therein, m a y  be de- 
privod of their  property without  due  process of law, o r  con t ra ry  to the  
l aw of the land, cannot be sustained." T h e  reasoning upon which this 
conclusion was rcachcd x i s  clearly set fo r th  i n  the  opinion and  n a s  
npprovcd on appeal  to the Supreme Cour t  of the  United States. M u r -  
p l t ~ ! j  v. ( ' o r p o m f i o n  C o m m i s s i o n ,  supra .  

W e  h a r e  examined the  record i n  i ts  relation to  al l  the exceptions noted 
ill the bricf of tllc a1)pellants and  find 110 adequate causc for  reversing 
or  modifying the  j u d g u ~ r n t  of the t r i a l  court.  T h e  s tatutory provisions 
fo r  tlic liquidation of illsolreat banks by  t h  Corporat ion Commission 
ulltlcr tlic fo rmer  law and by the  Commissioner of Banks  under  the  
e s i s t i ~ ~ g  law do not purpor t  t o  i~ i te r fc re  i n  a n y  manner  w i t ?  t h e  equitable 
jurisdiction of the Superior  Court .  These statutes, a s  p o i ~ ~ t e t l  out i n  
the cases lierein cited, (lo not tleprire the  holders of stock of a n y  consti- 
tutional rights,  since tllcy have reasonable opportuni ty to  be heard on 
all  mater ial  questiolls before judgment is  finally renderezl. No merger  
is pla1111et1; n o  diversion of assets is  contemplated or  menaced;  and as  
to the procedure v e  r t g a r d  the  rerification of the answcsr as  sufficient 
a110 the tl(,llial of the appel la~l ts '  motion for  judgment on t h e  pleadings 
as  free fronl  error .  Judgment  

Aiffirn~etl. 

F I R S T  ('AIIO1,ISAS J O I S T  STOCK T A S D  G A S I i  r. H. ,I. PAGE,  JR..  
F R I S K  P A G E ,  J .  R .  PAGE,  THE SALVATIOiX ARJIJ' AKD BROAD- 
.'L('I<I:S OI<CHARD COJIPAST.  

(F'iled 2s  February, 1934.) 

1. Zlortgnges F b-Illere mortgagee relics on assumption of debt by 
~nortgagor's g m ~ t c e ,  the gvnntet: becomes principal debtor as betweeu 
1)nrtic.s. 

Wlierc a mortgagor personally liable for the mortgage. debt transfers 
11is equity of redemption by deed ill which the grantee b:: valid contract 
assumes the p;lyment of the debt, and the mortgagee nccepts or relies 
ulm11 thc debt assmnl)tion contract, as bet \~een the parties the grantee 
I)cc.oillc~ tllc principal debtor and the mortq~gor n surety, and the iuort- 
,cngee may enforc,e the grantee's liability l1y suit i n  equity under the 
tloct~iue of subrogat io~~,  or by action a t  law as ul)on a contract 111atle 
for the henelit of a third party. Wl~ether the mortgngee may enforce such 
liability \\.here the grantee's transferrer is not l)crsonnlly liable for t l ~ c  
mortgage debt, q u m e ?  
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2. Same-Mortgagee's under  debt assumption contract of mort-  
gagor's grantee a re  subject t o  defenses existing between original 
parties. 

Khile a grantee's contrnct nssumiiig the mortgage debt ul1o11 tlie land 
may not be rescinded without the consent of the mortgagee after his 
acceptance of same, tlie contract inures to the benefit of the mortgagee 
as  it  esists, and, ill the niortgngee's action thereon against the grantee, 
the grantee may set ul) the defense tliat the assuml~tion contract was 
conditional, voidable or unenforceable a t  the time of its esrcution, or 
that the mortgagor had breached a condition subsequent, and ;~ltlionph 
tlie mortgage notes may be negotiable. the law governing negotiable in- 
struments does not estend to the assumption contract. 

3. Same-Breach of condition subsequent by grantor  held valid defense 
to  mortgagee's action against grantee on debt asswnption contract. 

The respective owners of two tracts of land esecuted a contrnct. in 
consideration of mutual promises, etc., to convey each to the other their 
reslrectire lands, the contrnct stipulating tliat each was to assume and 
pay tlie mortgage debt on tlie land to be transferred to him, and in 
accordance with the contract deeds were executed in which each grantee 
assumed and agreed to pay the mortgage debt on the land conveyed. 
Thereafter the mortgagee of one of the tracts of land sued tlie grantee 
thereof' on tlie debt assumption contract in his deed, and tlie grantee 
set up the defense tliat his grantor had abandoned tlie colitract ;ind 
failed to pay the mortgnge debt assumed by liim ill tlie escl~ange of' dcetlr. 
H c l d ,  the ilrfensc \vas vnlitl. :rnd upon its establishment. the r n o ~ t ~ : ~ < r v  
\vas not entitled to rrc.ovcr. 

 PEAL by Salvation h m y  f rom H a d i n g ,  J., a t  M a y  Term,  1933, of 
RICHIIOSD. 

Civil action to recover balance clue on three promissory notes esccutetl 
by H. A. Page ,  J r . ,  F r a n k  P a g e  and  J. R. Page,  payable to  plaiatiff,  
and  secured by deeds of t rust  on three separate  t racts  of land, i m n ~ e -  
diately thereafter  c o n ~ e y c d  to Broadacres Orchard  Company, I ~ l c o r p o -  
rated, and  subsequently conreyed to the Salvation Army,  a Georgia 
corporation, with assumption of liability and agreement to pay said 
outs tanding indebtedness on the  par t  of the said last named grantee. 

T h e  facts  upon which tlie case tu rns  a r e  as  follows: 
I. On 1 4  ,lpril ,  1927, in consideration of three several l o a ~ ~ s .  H. A.  

Page,  J r . ,  executed and  delivered to t h e  plaintiff his  note i n  the sun1 of 
$43,000, with J. R. P a g e  and  F r a n k  P a g e  sureties tllereon, and secured 
by deed of t rust  on 1,906 acres of l a n d ;  F r a n k  P a g e  executed and  
delivered to plaintiff his  note i n  the sum of $47,000, with H. -1. Page,  
J r . ,  and J. R. P a g e  sureties thereon, and secured by deed of t rust  on 
1,500 acres of l a n d ;  and  J .  R .  P a g e  executed and  deliyered to plaintiff 
h i s  iiote i n  the sum of $33,000, n i th  H. A. Page,  J r . ,  aud F r a n k  P a g e  
sureties tliereon, and secured by  deed of t rust  on l,5G.1 acrcs of lalid. 
These three t racts  of land adjoin and  nlalie a total of 5,030 acres, more 
or less, known as  '(Broadacres," and  a r e  situate i n  Richmond and Scot- 
l and  counties, S o r t h  Carolina. 
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2. l ' hc  said loans wire iicgotiatcd p u r s u m ~ t  to agrecrli,?nt atld 011 I)('- 
half of I3roatl:wrcs O r ~ I ~ a r d  (~'01111):1ny, :r corporati011 on-nee1 l~rirrr i l )a l ly  

tlir  I'agcs anel c~ontrollotl 117 H. -1. P a p ,  J r . ;  and in~metliirtc~ly 
tl~crc*:rftcr, 2S A\pril ,  1997, the said t l l r ~ c  t racts  of l a i ~ d  n e w  c ~ o ~ ~ v c ~ ~ i ~ c l  
to  $:rid ewrllorlrtio~i, slthject to t l ~ r  s(~v(~r;11 tlcc(ls of t rust  a h v e  i ~ ~ c n t i o ~ ~ c d ,  
but without a g r e e ~ ~ ~ ( ~ i r t  011 the  pirrt of said g r : ~ l ~ t e ~  to a::surrie a ~ l d  1"'- 
tllc mortgage debts. Tllc agpreg:rtc l ) a l a ~ ~ c e  of these loaiis n a s  all- 
l)roximatc~ly $111.000 a t  the I lcgi i~lr i~ig of tliv y ~ i r r  1031. 

3. -\t the same t ime t l i ~  S;llvation .1r111y \\-as t l ~ f ,  o1v110r of a l ) u s i ~ i w . ~  
1)iec.e of lwolx'rty s i tuatc  in  S o r f o l k ,  Va..  ;ri~tl subjecvt to :1 deed of t rust  
wr111.i11g a llotc i n  thc  ~ u i n  of $125,000 litild by the Nassacllusetts M u t ~ ~ n l  
Lifc  111slmrnee C'ompni~y. I t  is si~ggcstcd that  i ~ e i t h e r  :31~oadacres 11or 
tllc Sor fo lk  propertg was ~vor t l l  the ilitlcbtctll~css outs tan, l ing aprinht it .  

4. 011 T ?II:rrrll, 1931, 11. A\. l'agc., J r . ,  a11,1 the  S u I v a t m i  llrllly, "for 
nl~t l  i n  c o ~ l r i t l ( ~ r a t i o l ~  of tlic i n i i t u ~ ~ l  l)ror~lisc>s, a g ~ . e c n i e ~ ~ t s  :rlld bendits 
l~(wiii:rftc,r meiitio~lcd," ciitcrcd illto a ~ v r i t t e t ~  co~rtrncl by tlic t c r ~ u s  
of \vl~icli : 

iild(>btctll~css 11elcl by tlic plai~ltiff oil Uroai lacwi \\;IS ciep(li~dcnt u p o ~ i  the 
agrec.nici~t of TI. A. I'nge, J r . ,  to :l\.rnire and to pnJ the 111tleLtc'1111c~5, 
l ~ t l t l  bp the l r~aura t lce  C'ompal~y 011 the  S o r f o l k  11rop~'i'ty. 

6. P u r s u a n t  to the :rgrecwiellt of T I\l:~rch, bet\\ccn I[. ,I. Page. J r . ,  
:111t1 tlie S:d\ a t ion Ahri iy,  all cwllangcl of tlic properties n aq effcctetl hy 
the 5ili1ulta1leous ext'cutiun an11 c l e h \ c q  of tleecls dated 1 4  &rc11, 1'331, 
the  Ahi l ly  c o ~ i r e y i l ~ g  i t s  Norfolk property to  11. -1. Pne,e, J r . ,  nit11 as- 
s u ~ i t p t ~ o n  clause m,it,rted thereill, and Page  cnusjng the  Broaclaeres Or-  
c 1 1 d  Company to execute and  d e l i ~ c r  to tlic Arlny deed for  Uroadacrcs 
ill u l i i c l ~  i t  is  stipulated t h t  "the p a r t y  of tlie second pa1? by  the  accept- 
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alive of t h i i  tlwcl hereby obligates and  agrecs to p a y  off and  discharge ill 
accor,l:~iic*e n it11 tlie terms, t ~ i i o r .  a ~ l d  conditions of tlie said tlirec dewls 
of truqt. arirl t h e  t h i r ~  aiilortization notes thereby respecti\-ely sccuretl, 
:111d t l i c d ) y  ,:rye the p a r t y  of tlie first pa r t ,  its successors, or thc g ran tors  
of -:lit1 tltwls of trust ant1 the makers  of said nmortizatioii notes, or the 
? l ~ d o r w r \  tliereon, their  executors, adiiiinistrators or r ~ p r c s e n t a t i ~ e s ,  
I~~rn l lc* . ,  rt~lcazcd anti ful ly  clischargccl frorn a n y  claim or demand of 
ally kintl or n:lture, by reason of said deed.: of t rust  or irotez, tlie same 
lia\iiig Iwtw a w m e d  and talien over hy the p a r t y  of tlie scco~icl par t  as  
;r p:mt of the  c~onsitlcratioii fo r  thc  execution ant1 del i rcry of t h i i  (lee 1." 

7 .  0 1 1  14 I l a r r h ,  1931, pursuant  to coiltract between H. d l .  Page ,  J r . ,  
:iiicl J .  Rush  Sliull  ct  I / ? - . ,  E u l a  Hayiics Sliull, the  A l r m y  conveyed Broatl- 
acl.c.5 to tlie Shulls,  ni t l i  a ~ s u i n p t i o n  :~grec ine l~ t  oil tlieir par t  to assuiiir 
a l ~ i l  11:1y plaintiff's dPbt, but tlic Sllulls n e r c  la ter  atljutlgctl bankrupts  
:inti tl irir  ol~ligntion thus  discharged. 

\. Soon tlicreafter, H. AL Page,  J r . ,  a t  the  i1istanc.e of tlie plaintiff, 
wlit to the h m ~  three ~ ~ * ~ u m p t i o n - a g r c e r ~ ~ t i i t  forms, in  a c c o r d a ~ ~ c e  with 
the practice of plaintiff Iwik ,  nl i ich n e r c  rrturnetl ui ic~ecutet l ,  muribel 
f o r  tlic A l r ~ i l ~  i ta t i i ig:  "This  docurnent appears  t o  be a n  original under-  
takillg or agrecrnel~t n i t l i  tlie F i r s t  Carolinas J o i n t  Stock Land B a l k  
of ('olumhia. S .  C., ~ r i t l i  nllorn the  S a l ~ a t i o n  A r m y  has  uo c20iitract. 
. . . I t  i -  illy mew tha t  each c o n t r a c t i ~ ~ g  p a r t y  is hourrcl t o  the other 
o i l l ~  if tliv o r l ~ c ~  duly performs tlie conditions of his colltract." 

9. At no time, 11 hc 11 pc~rforiii:~iice n a i  due 011 h i s  par t ,  has  11. A. Page,  
J r . .  bw11 able a i d  nilliiig to  tliscliarge his o b l i g a t i o ~ ~ s  to the A\r~iiS, but 
mi tlic. ~ ~ o l ~ t r : ~ ~ ,  lie lia. al)aiitloi~ecl tlie same and treated them a. 
t e r m i ~ ~ : ~ r e d .  

l o .  S o t l i i r ~ g  ha5 h e c ~ i  1)aitl t o  tlie plaintiff by the  A r m j ,  nor h a s  it 
r e c o g i ~ i ~ c t l  :my tllrect obl igat ioi~ to the plaintiff, but on t h e  contrary, i t  
lia> ~ i i \ i i t e t l  tha t  the f a i l w e  aiitl n r o ~ ~ g f u l  refusal of H. A. Page, J r . ,  
to  c a r q  out liis dcpcnt l~wt promises released the  h x i y  from ally liability 
to  the plaiiitlfl, if a n y  e\-er xested or attac~hed. 

11. T l i c w  arc  rnaliy otlier atlrrliliicular facts  a p p e a r i i ~ g  of record, but 
the forc~goiug \ \ i l l  suffice f o r  n proper  uiltlersta~itllng and tllspositioii of 
the rase. 

I71)011 tlit, izsues joiiictl l)etx\eell plaintifl  and  the Alriiiy-tlie otlier 
t1eferid:riit~ co~~c-etling their liability but coritentlirig that  i t  is rioa only 
sec~ol~tl:r~-tllel.e was a ~ e r d i c t  fo r  tlie A h m y ,  but judgment was entered 
f o r  the plaintiff,  i lotnithstaiitl i~lg the aiisners of the j u r j  to  a uurnher of 
i.zue., oil the ground that  tlle h i n y  had rendered itself primarily lmble 
to tlie plaiiltiff by reasoil of tlie assuliiption clause inserted ill tlie deed 
froin Broadacres Orcllard Company, nientiolied ill pa ragraph  6 above. 

Tlie .\ririy teiiclered judgnient on tlie ~ e r d i c t ,  wliicli the court refused 
to zign. Froill  th i s  refusal, the A r m y  appeals, assigning errors. 
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STACY, C.  J., a f te r  s t a t i i ~ g  the  fac t s :  Tlie plailitiff, :I tloliec bciiefi- 
ciary, ant1 tlic niortgngors, tlic Pages. a11tl the  grantor ,  Broatlacws 
Orc~l~ar t l  C o ~ i i p a i ~ y ,  a re  scrliillg to  lioltl the  g r : ~ n t c ~ ,  S: lraticm Airmy,  
p r imar i ly  liable f o r  t h e  ~ n o r t g a g c  debt oil the assulnptioli c1au.e coli- 
t a i n ( d  ill the  deed conwying  to tlie A i r m y  tlw equity of r e t l r l ~ ~ l ~ t i o i l  ill 
5,030 acres of land. Tlie briefs a r e  rrplete n it11 learning 011 the s u l ) j ~ c t ,  
but the  case, ill reality, falls n i th i i i  a c ~ ~ n i p n r a t i ~ c l y  nar row colnl~:i.>. 

Tlic Ian- ulitloubtcdly is. tha t  n11e11 a lnircl~ascr  of iii l j~tpagctl la~l t ls ,  
11. a ~ a l i t l  n11d s l l f f i c i ~ ~ ~ t  ( 2 0 i i t r a ~ t  of n ~ s ~ n i l ~ t i o l ~ ,  :~grccs ~ n t l i  t l i ~  niort- 
gagor, 11110 is  pcrwiially liable therefor ,  to asc.ulilc. ailtl to l)ily oif tli(1 
mortgnpc> dt'bt, sncli a g r e c m c ~ ~ t  i n u r ~ s  to t l i ~  hcuefit of the 1ioltlc.r of the 
~nor tgagc ,  and u p o i ~  i t s  :~cccptaliccx by liiin, or re1i;uice t l i r rco~i  1,. the 
~iiortgagee, tl~c~iircfortll  as bet\weu tllelli~c~l\ c>, tlic g r a i ~ t ~ c  occupies the 
position of 1rillc.ip:ll tlebtor : l l i ( l  t11:l 1iioltg:rqor t l ~ t  of wre ty ,  alld the 
liability thus  a r i s i ~ i g  f r o m  said a s s u ~ i i p t i o ~ ~  :1g1.cciilclit may  bc enforcctl 
by suit ill equity. under  tlic doctrine of subrogation, E a b c r  r.. l l a n c p ,  
163 S. C., 5SS, bO S. E . ,  57, or by a c t i o ~ l  a t  lan., as  upon :I co l~ t rac t  
n1:~le fo r  tlie bellefit of a third person, Bet / o r  1..  L y t l a ,  LhO S. C'., 577, 
102 S. E . ,  170, C ; o ~ w / l  I.. TT'afcr ( lo. ,  124 S. C., 328, 32 S. E., 720, 70 
Am. St., 598, 46 L. R. A., 513. See fu l l  nilllotation on the  subject. 21 
,I. I,. R., 430;  78 , h i .  Dee., 7 2 ;  1 9  R. C. L., 373. Tlie mortgagee is 
eutitled to appropr ia te  fo r  his  debt ally sccuiity acquircci or held by his 
debtor fo r  i t s  paymelit. I l , o w / ~  r .  I l ' ~ r ~ / l c r ,  202 S .  C., 227, 163  S. E., 
6 0 s ;  I'oo1.1rees v. l ' o r f e r ,  134  S. C., 591. 47 S. E., 31 ; 1T700dcotX I.. 

B o s l i c ,  118 S. C., 822, 24 S. E., 362. 
S o r  is the mortgagor and  the grailtce a t  l iberty t l i e r e ~ f t c r  to ~ e s c i l ~ c l  

said agreement without the  coilsent of tlic mortgagee. IC(l1er r .  Parrrs l r ,  
196 x. C., 733, 1-17 S. E., 9 ;  l 'ar l t r~r  2.. I l l ~ / / e r ,  1SG S. C., 501, 119 S. E., 
S95;  4 1  C. J., 749. Especially is  this  oo ul iere  i i ~ d u l g e i ~ c e  has  bee11 
grautcd upoil re l ia i~ce of tlie s o l ~ e i i c y  of the  graiitcv. Iicriler I . .  IJa/ r l s l ~ ,  
OUU1'U.  

111 each of the cases a b o ~ e  cited, the Court  was tlcalil~g wit11 a contract 
of assuniption, tlie ~ a l i t l i t y  and Isillding effect of which was not ques- 
tioiicd; but,  liere, t h e  sufficie~icy aiitl e~iforccabi l i ty  of the  a s s u i ~ ~ p t i o n  
ngreeiiiriit is  assailccl. Tlie quc~stioii tlieii arises : W h a t  clefense.3 niay tlic 
grantee illtcrpoae ill a11 nctioii 1)- the  mortgagee on tho assulupt ioi~ 
clause ? 

I t  will liot be c o ~ i t r o w r t e d ,  we appreliei~tl,  that  oile n.110 claims rlic 
bellefit of a co l~ t rac t  which lie fortuitously tliacowrs, o r  picks u p  iu tlie 
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roatl as  it  ncrc.  nluqt take it  as  h e  finds it .  Glasv Co. C. P i d e l i f y  Co., 
193 S. ('., 769, 1 8 s  S. E., 143. > I s  said hy t h e  Supreme Court  of I o n a  
ill , 4 ' l111 l f  2 % .  Doyle, 200 Ia . ,  1, 201 S. Mr., 787, spdnng of tlie r ight  of a 
n i o r t g a ~ e ~ ~  to sue on ail n s u n ~ p t i o n  agreement:  "The cause of action 
thu-  r r c a t d  ill I I ~ S  f a r o r  i s  a bit of legal grace;  it cost him nothing;  i t  
s i i l ~ l ~ l y  fcll  upon Ilini, ui t l iout  effort or h o n l e d g e  on his  par t .  H e  is  
e l~t l t l ( ' ( l  to it, such a, i t  is. H e  has  110 ground of a p p t d  to equity either 
to e x p u t 1  ~t or to  prelcilt  i t ?  chrinkage. S o r  is his  plea of estoppel 
:~ \a l la l ) l e  to 11im as against tlie w r y  t ru th .  Peters 1 % .  G o o d r ~ t h .  102 
l o n a ,  790, 1q3 h-. JV., 908." 

lntlccil, i t  is  not pcwei\ ed upon  what  theory the  r ights  of a donee 
1 ) m c f i r i ~ i r ~  m a y  be ,aid to be greater  tlian i s  provided by the contract 
out of nllicli they ~ p r i i ~ g .  BUILX. C. A S S U ~ V T I C ~  CO., 188 S. C., 747. T h e  
facet that  all assumption agree l l i e~~t ,  a f te r  acceptance by the mortgagee, 
is ~ i o t  tllereafter su l~ jec t  to  rescission ni t l iout  his c o l ~ s e ~ i t ,  adds notliing 
to the origm:ll agrce~i ie l~ t  ; i t  slmply preserves tlie coiltract as  i t  is, and  
2,- accepted. So, ~f the original agrermeiit be co~iclltional, T oidable, or 
uneuforceablc a t  tlie t ime  of i ts  m a k ~ l l g ,  o r  is subsequently breached 
by the  niortgagor, the r ights  of the mortgagee a r e  necessarily limited mid 
~iffectcil tlicwt,-. .111tl a l though the ~ n o r t g a g e  indcbtedllcss m a y  he er i -  
tici~c~eil 1,- i l tgot ial~le  notes, the  law g o r e r u i i ~ g  i~egotiable i~istruliicnts 
t1oc.s uot e s t e ~ l d  to tlic :~ssuinptioii :rgreeineiit. Gray L.. IIricX,cr, 1Sd 
 low;^, S l 6 ,  166 S. W., h4. T h e  mortgagee is i n  no position to c.laiili 
: I I I ~  r i g l ~ t s  as alr i l~ i ioce~i t  p u r r l ~ a s e r .  U U I &  L'. Iiii./jy, 191  Iowa, 'iS6, 
1 ,>:; s. 11-., 478. 

111 41 (-'. J.,  754, the nutliorities on the subject :ire epitolnizetl a s  
folio\\-s : 

..I11 t l ~ c  case of a rolltract by the grautee of mortgaged prwiiues to 
:Issuliie the  1I:cpielit of the mortgage thercon, where the mortgagee is 

- - 

I I O ~  a l jarty to auc~li co~i t rac t  ant1 l ~ a s  paid iio p a r t  of the consideratioil, 
Ile acyuire,s no greatcr r ights  than  tlie core~lan tee  or promisee, and takes 
tlie csoreliallt suhjcet to  all legal :11itl equitable defcnsea which would 
ha\-e been a ~ a i l a b l e  against hiin." 

. h t l  ill tlie Itestatemelit of the L a v  of Contracts  by the L\ulericaii 
La\v I ~ ~ s t i t u t e ,  t l ~ e  1ieadili.g of scvtion 140 is a s  f o l l o m :  - 

" T h r w  cull he no cloilee beneficiary or creditor beiieficiury uiiless a 
contract has  been formed hetween a l~romisor  and  1)romisec; and if a 
colirra;.t is  conclitional, roidable, or u~ieiiforceable a t  the  t ime of i t s  
fornlatioii, or subscqueiitly ceases to be billding i n  \vhole or in  p a r t  
because of impossibilitg, illegnlitg o r  tlie prePerit or prospectire fai lure  
of the l ) r o ~ i ~ i s e e  to perforni a re tu rn  promise which was the consideration 
for  the  pron~isor 's  l~roiliisc, the  r ight  of a donee beneficiary or creditor 
1)eneficiaq u ~ ~ c l e r  the  contract is  subject to tlle salile limitation." 
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B u t  witliout g o i ~ ~ g  ns f a r  as  the a b o ~  e statclnents, I\ e tliillk the present 
ciisc is  controlled by the  tcrlils of tlle co1itracdt of T X ~ r c l i ,  1031, b t -  
tuccn  II. -1, Page,  J r . ,  a i d  the S a l ~  n t i o ~ i  A \ l l l l ~ .  

I t  is truc, tlie plai~i t i f f  contclids tlint tlie n-sumptioli clause : ~ p p c a r i i ~ g  
ill the tleetl froiii the Orcliartl C " O ~ I I ~ ) R I I ~  to tlie A \ r i ~ i y  alolw d ( ~ t c r ~ u i n c >  
the rights of the l)i\rtics, but tlils 1s 11ot thc nllole of the contract.  
I ~ ~ t l c e t l ,  i t  m a y  b t  ohscrr.cc1 that  tllc g r i ~ ~ ~ t c ~ r  ill this dted,  Broadncres 
Orc11:irtl Coml)nny, 11c~cr  :~~su i l i e t l  the p a y ~ ~ i e l ~ t  of p l a l ~ ~ t i f f ' ~  debt, :i11(1 
a t  lie t imc became liable tllcrefor. There  is authori ty  f ,r tlie l ) o s i t i u ~ ~ ,  
11 it11 decisions to the contrary,  tha t  the mortgagee acqu rcs n o  riglit to 
enforce tlie assurl~pt ion agreement unless the g ran tor  ill tlie deed is  
1~ers01idly liable fo r  tlie liiortgnge debt. A\iiiiotatio~i, 12 -1. L. R., 15". 
But l \ e  pass by this suggcstioi~, ant1 proceed to a coiisitlera~ion of the  
terms of t l ~ c  contract of 7 h l n r c l ~ ,  1081. - I t  the  cry bcgiilnlng of this  
agrcemcnt it  is recited t h a t  "for alitl in  co~~s l t l e rn t ion  of the  mutua l  
promises, agreements and bellefits l icreinaftw mentionec ," thus  m i k i n g  
tlie promises of tlie parties tlepei~deiit one up011 tlie other. 13 C'. J . ,  367, 
e t  seq .  

Tlie licnrt of a contiact is the i~iteiitioli  of tlie parties. Cole  I $ .  Fdire 
Co., 200 S. C., 484, 3-57 S. E., 857. 

T h a t  P a g e  has failed to  c a r r y  out h i s  par t  of tlie agreemelit is con- 
ceded niid establlslictl by the ~ e r d i c t .  H e  h a s  not or ly breached it ,  
but also abant lo~icd it .  Tliia precludes ally recolery 337 the plailitlff 
a g a i ~ l s t  the - \ r n ~ j .  Judgment  to tliis efiect should 1i:ir.e been e ~ ~ t e r e d  011 

the T erdict.  
E r r o r  and  remanded. 

CII.IRT,I.:S H. LIPE V. CITIZESS BASK A s n  THUST COIIPAST AND SAM 
SUBER, E ~ E C ~ T ~ R S  OF T H E  WILL OF ALICE J .  BOST, DECEASED. 

(Filed 2s February. 1934.) 

1. Wills F d-Under facts of this case legittee was not put to his elcc- 
tion between legacy and claim Sol* services laendered testatrix. 

Plaintiff clnimcd an u~iliquiilated amount for s e r ~ i c w  rendered testa- 
trix, and in her \\.ill testatrix bequcathecl 1)laintiff a certain sum. The 
\\.ill directed the executor to pay all testatrix's just d ~ b t s .  Held, under 
tllc facts of this case lrlaintiff \\'as not required to elect bet\wrli the 
legacy and his claim fur swriccs rendered. 

2. Wills B b-Instruction in this case on issue of eq)ress contract to 
devise llcld prejudicial. 

I n  tliis action to recoyer for serriccs rentleretl testatris issues rverc, 
snlrmitted both a? to : ~ n  espress contract to devise awl an imldied con- 
tract for q r c c r ~ l t c : r i t  l i i o ~ t i t .  The testntris bcqurathed a cert:lili sum to  
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1)laintiff. nud on the issue of nn esl7ress contract the court cl~arqed the 
jury that if plaintiff should I)e allon-ed a recovery by the jury the court 
\vould subtract such recovery from tlie specific bequest to l~lointiff. Held, 
the cl~argc was pr~judicinl to  lain in tiff and a ne\v trial is awarded on 
a ppea I. 

3. Same: Pleadings .3 f-Plaintiff's prayer for relief does not determine 
his right to relief. 

The prayer for relief does not determine the scope of plaintiff's right to 
relief, and where the plaintiff prays for recovery only on the alleged con- 
tract to devise, and the allegations and evidence are  sufficient to \varrant 
a recovery on q u u n t u m  mevuit  for services rendered testatrix, it is not 
error for tlie court to submit issues as to lmtli the alleged esllreus con- 
trnct and the implied contract to pay for the serviccs. 

4. Trial G b - Defendant held entitled to new trial for inconsistent 
answers to issues submitted. 

In this action to recover for services rendered testatris issues were 
sul~mittetl to the jury as  to both an alleged contract to devise and 
1)laintift"s right to recover upoil qziaut~tnt mertcit, the jury found that 
there was nn express contract to devise in consicletation of personal 
serviccs to be rendered and that plaintiff hreaclied the contract. Hcld ,  
the jury's fintli~ig 011 a sul~wquent issue that plaintiff rendered ~ e r s o n : ~ l  
services ~11)on an inil)lie(l agreement to pay for same is rendered in- 
c:lwrativc. and on appeal froni jndgment thereon defendant is held en- 
titled to a new trial. 

. \ I~PEAT,  17y plaintiff and tlefcndants f rom Hill, Afpecia1 J u d g e ,  a t  Juire 
Term. 1933, of ( ' ~ 3  I H R I  S. 011 both appeals, I I ~ W  trial.  

Tile conllrlaint of the  plaintiff against defendants i s  as  fo l lo~vs :  "That  
,\lice cT. Dost. la te  of C'oncortl. m i d  county and  State ,  died i n  Concord, 
S. C., 011 6 *lugust ,  1929, leaving a last will and  testament i n  n h i c h  tlle 
tlt f c l ~ t l : ~ ~ i t s  a re  nanletl as  esecutors. T h a t  said will was admitted to 
l ~ r o h t c . ,  011 applicatioil of thc  defendants, i n  the county of Cabarrus.  
a1111 the  .aid defendants q u a l i f i d  and  are  now act ing in the capacity 
of c s c t ~ ~ t o r s  of said u ill. T h a t  said -[lice J .  Bost never had any  child 
or clliltlren, and a t  the t ime of her death she had  no living brother or 
sistc~r. T h a t  the plaintiff is a fa rmer ,  and a t  the  t ime  hereinafter  men- 
t i o ~ ~ t d .  11e resided on his  f a r m  i n  S o .  11 Tonnsl i ip ,  about three miles 
f rom ('oncord. T h e  snit1 A \ l i c ~  J. Bost then lived i n  her  new home on 
South r11io11 Street,  Concord, S. C. T h a t  dur ing  tlle month of August,  
1910, the wit1 Alice J .  Bost,  then l i ~ i n g  alone i n  her home i n  Coucord, 
S. C., an(l  then a d ~ a n c e d  in years and f ra i l  i n  body, and physically 
unnl~ le  to  pet around and look a f te r  her affairs, she asked the plaintiff to 
look a f te r  and manage her affairs  i n  general and render  such other 
Perlire ant\ to do other n o r k  f o ~  her  a5 she, f r o m  t ime to time, might  
request, and told h im if 11e nould  do so, that  she would make  her will 
leaving all  her  property to  him,  the said Chas. H. Lipe. T h a t  plaintiff, 
belie1 ing i n  her  sincerity and  relying on lier promise, accepted her offer, 
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and in good fai th from that date until her death, cover ng a period of 
 bout txentg  years, did look after and attend to her and manage her 
affairs ill gcncral, and coniplied nit11 his part of said agreement a t  a 
grcat sacrifice and neglect of his own outsitle other intcwsts, fully es- 
pectiiig her to comply with her part of the agreement ~ n a d e  with hiin, 
that slie nould leave all her estate to him in her d l  a t  1 er death. That  
said Alice J. Bost did not comply with her agreement w th  the p l a i ~ ~ t i f f  
ill tliat shc did not leare a will gir ing the plaintiff all her estate as she 
had ngrccd a i d  contracted with the plaintiff she would do, but did leaye 
a ~ i i l l  in which the defendants are nanled executors, p-+oriding among 
o t l i c ~  tliings that there be spent on her burial $4,500, a ,  least, together 
wit11 the pa,vmcnt of her funeral expenses and the paynient of her just 
debts. That  the serrices rendcrecl by the plaintiff to and for said Alice J. 
Bost, under said agreement and which services slie accepted, and had the 
bencfit of, for said period of about 20 years, and the value of 11cr estate 
at tlie time of her deatli was $10,000, and are reasonably IT-orth the suln 
of $10,000, no part  of which has been paid. 

TT1i~r~'forc the plaintiff demands judgment in  his f a io r  and against 
said estate for the breach of said contract, in the sum of ten thonsalid 
dollars ($10,000), a d  his cost< of action, aud for such oiher and further 
relicf as he may be entitled in law or equity." 

7 ' 1 ~  defentlauts tlcnied tlie material allegatio~is of the complaint. The 
issucs submitted to the jury and their ansuers thereto .rere as follons: 
"(1) Did tlie testatrix, Alice Bost. deceased, contract anti agree ~ i t h  the 
plt~ii~tiff  that  she tvould (let-ise and bequeath to him all of her property 
in coi~sidcration of scrrices to be rendered, as alleged in the coinplaint? 
.lnswcr: Tcs. (2 )  I f  so, did the plaintiff perform his part  of said agree- 
nieut ? Ans\\ er : S o .  ( 3 )  IVliat sum, if any, is tlie pla ntiff entitled to 
recox er of tlie defendants? ,liisn er : . (4) I s  the plaintiff's cause 
of action barred by the tlirce years statute of limitations, as alleged in 
the ans~re r  ? -llisner : . ( 5 )  I f  there was 110 express contract or 
agrecinciit as alleged, did the plaintiff render to said Mice Bost, de- 
ceased, s e r~ ices  upon an iinplietl agreenlent that she ~voilld pa? therefor 
tlicir rcasoiiable u o r t h ?  Llnswcr:  Yes. ( 6 )  What sunk, if any, is the 
plaiiitiff cntitlcd to recover of the defendants for service!; reiitlered under 
said implied agreemelit? Aiiswer : $3,000. ( 7 )  What sum, if any, is tlie 
plaintiff indebted to tlie defendants by reason of tlle note set u p  in the 
couiiterclaim? Ansner :  $230.00 and i n t e r ~ s t  from 26 &[arch, 192s." 

The judgn~eiit of the court below n a s  as follo~vs: "At a Superior 
Court, held at the courthouse ill Concord, S. C., on 12 June,  1933, preseiit 
his Honor, F rank  5. Hill, judge presiding and holding said court by and 
under a connnission from the Governor of the State of Sor t l i  Carolina. 
This actioii lialiiig been caleiidared, called and tried before his Honor 
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all11 a jury upou tlir fol loning i\bucs, to n i t :  (rlw i..uc~ a re  rcferr id  
t o  a-  n l m e  set f o r t h ) .  I t  i~ lion on motion ntljndgctl that  the  plaintiff 
r e c o ~  r r  of the defendants thr' sum of $.3,0(10 ; n hicli w i d  amount ,  lion - 
m e r ,  n l ~ e n  and if pait1 by tlefciitlants. to  the plaintiff, Chnrlt>s 11. Lipc, 
shall be a credit upon ail(] cletluctctl froni the anlourit that  .:lid ('li:~rlcs 
EL Lipe is  entitled to reccil e u11dc.r alid In- rirtuc. of tho ni l1 of the saitl 
Alice Bost. deceased. 

I t  iy fu r ther  atljutige(1 tha t  tlic tleftwtlal~ts r c r o ~ c r  of the p l d i ~ ~ t i f f  
the sum of $250.00 and  iiltercst on snit1 a ~ i i o u ~ i t  f r o m  26 6nlarcI1, 1928, 
on ant1 by rrJason of their counterclaim. A h d  tlint the dcfenclant. be 
tasctl with tlie costs of this action." 

Tllc plaintiff a i ~ t l  dcfcntlnnts lilatlc n u m e r o n ~  eweptions a ~ i t l  aqsign- 
nneiits of e r ror  and appealed to tlic Supreme Court .  Tllc niatcrial o n c ~  
anti necessary factq nil1 1)c set fo r th  in the  opinioir. 

C r . \ ~ m o s .  J. Pln in f i f f ' s  a p p c o l .  T h i s  kind of action liaq lwen re- 
cently divn.;sed 117 this Ciourt ill IIogclr 2 , .  ST'hifrtlcr, 204 S. ('., 7-47, 
;111d (;r.arlfhnnt 7.. C h n f h n m ,  205 S. C.. 363. I t  is unnccwsary to rcpcat.  
hut rc f r r  to thaw (*:iw,s. 0 1 1  the  quest iol~ of tlanlage i n  the I I a q ~ r  ctr\c, 
follornillp Rf,rlnzorr I .  Rohi~r . f \ ,  19s S. ('., 161, I \ ?  affirlncii t 1 1 ~  caliargc 
of tlie leanlet1 judge nl io tried the case bc3low t h a t  "the measure of 
damages f o r  the breach of contract to  t l c ~  i w  is  t h r  T alue of thv 1)roperV 
aqreml to he tip\ised." I t  is  paid i n  t h r  G r o n t h u m  insc, sup in .  i t  is 
c\ ~ t l e i ~ r e  011 tlie quclirloll, \I 111(.11 is t r ~ c l l ~ ~ i t ~ s l l y  :lntl strictly i p e a k i ~ ~ g ,  a~rt l  
salt{ to h r  the better rule. Tl i r  Grant11:rnl action was onp for  specific 
prrformance.  One  of flw q u e ~ t i o n s  a \  set fo r th  by plaintiff on thi-  
appeal  i \  a, fol lons : "Is  a prcull1:my 1cg:lcy to a creditor who liaq a n  
unliqiiitlatctl a c c o u ~ ~ t  fo r  s c v i c e s  renderetl to testatris,  a p a p e n t  of 
thr, creditor'.; debt, ui l ihtermi~iet l  i n  ninonlit, when the  testatrix tl~ret-t. 
ill her  n ill tlie sale of all  licr property mid out of tlie procrwls t l~ rec t s  : 
( I )  T h e  pa,mlent of f u l i e r d  e.\penvs. ( 2 )  T h e  payment  of all  her  just 
tlchts. out of tlir  first riloncJys coming into the Iiairtls of her clxerutori: 
antl. (3 )  G i ~ e s  pecuniary legaries to several persons, aggregating about 
$12.000. 111 nl1it.h i i  inclutleil a l c p a c ~  of $3,000 t o  such rretlltor, her  
~iepl~en. .  the plaintiff in th i s  case?" 

TTe think the question must he a ~ l s n e r e d  i n  the  negative under the 
facts  and  circumstar~ces of this case. T h e  principle of law is thus statcd 
ill Pomeroy's E q u i t y  Juris l~rut lence,  4 th  ed., sec. 527, and  par t  of see. 
:>2'i. pp. 99S, 999 and 1 0 0 0 :  "The general rule  as stated by S i r  J .  
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Treror ,  J I .  R., in tlie leading case of Talbof  c. D I L ~ L P  of  S h w ~ ~ ' s b u l - ? j ,  is 
as  fo l lo~rs :  'If one, being indebted to anothrr in a sum of money. does 
by his will g i ~ e  him a ~11111 of ~noncy as great as or greatel. than the debt, 
without taking any notice at all of the debt, so that he sllall not Iiave 
both the debt and the legacy.' Wherewr  this rule op t~a teq ,  and the 
presumption of satisfaction arises, the creditor-legatee is of c0ur.e put to 
his election : if lie claims the Icgary, lie cannot enforce the tlcbt ; if he 
enforces the debt, lie cannot obtain the 1egac.y. I t  is als3 proper to re- 
mark that a debtor-testator call always thus put his creditor to all 
election, by accompanying his testamentary gift, whatewr be its nature 
or amount, with words sufficiently indicati l~g his intel tion that it is 
made and must be receiwd in  lieu antl satisfaction of the debt. This 
general rule, being based upon artificial reasoning, has bee11 distinctly 
condemned by able judges. I t  is not f a ~ o r d  by courts of equity; on 
the contrary, they lean strongly against tlle presumptioli, will apply i t  
only in cases ~rliicli fall exactly nithill the rule, mid will never enlarge 
its operation." 

Bispham's I'riliciples of Equity, 10th etl., pp. S22 a11d S 2 3 :  "C'han- 
ce?y's case and Strong c. I17illian~s may be cited as autliorit es in wliic.11 the 
general doctrine is admitted, and at the same time se1 era1 of its qualifica- 
tions illustratetl. 111 tlie fornier case a persou indebted to his s c r ~ a ~ ~ t  for 
wages, in the sum of £100, gave her a bond for that  !,urn, and after- 
wards by u i l l  gaTe her £300 for her loiig and faithful qcrrices, a d  
dirtlcted that all his  drhts and legncies should be pa id ;  in thc latter, 
tlie testator gave a bollti to his liousekeeper conditioned for the pa;-mcnt 
of $333.00 11 itliin six months after his deccaae, and also written 1jromise 
to pay licr $20.00 a m u a l l y ;  ant1 lie afterwards in his  ill bequeathed - - 

her a pecuniary legacy of $300:00, togetl~er ~ r i t l i  furniture antl other 
chattels valued at $743.00; and he d e ~ i s e d  tlie residue o his estate sub- 
ject to tlie payme~l t  of debts aud legacies. I n  both of these cases the 
general doctrine of satisfaction was recognized; but in hoth its applica- 
tion was refused; in ( 'ha~lcey ' s  ease, becanse tlie intention to satisfy 
the debt by tlie lrgacy was supposed to be rrbutted by the espress clirec- 
tion that debts and legacies should be paid;  and in dtl-cng c. I l ' l l l ia~us ,  
not only for the reasoil in C'hancry's case, but also because the pecuniary 
legacy was less t l m l  the anlount of the debt, and tlic specific legacy 
was of a different nature." 

1 ' ~ r r y  P. ~ l Ian .~ i~eI l ,  17 S. C., 458, Baptis t  E 'e l~u lc  17uiz.c',+arfy 1..  Bortletl, 
132 S. C., 476. I n  the nil1 in controversy, the testat;is says: "Said 
executors arc  to pay all my s:iid funeral expenses, together wit11 all nly 
just debts, out of tlie first n i o ~ ~ e y s  \vhicli may come into their liaiids out 
of and belonging to my estate." 

The court below charged tlie jury as follows: "Sow the defendants' 
counsel are correct in that  the law would not permit the plaintiff to 



A?. C.] S P R I S G  TEIIN, 1934. 2 9 

recover damages upon a n  alltyytl breach of a n  express contract t o  
dcrise and  hequeatli to  h i m  ccrtain property, to recover tlic ful l  value 
of tha t  property and a t  tlie same t h e  also recorer or take m ~ t l c r  the 
\ti l l  ~ r l i a t c r c r  t l ~ c  testatrix gaxe to liini in considerntion of v r ~ i r t ~ s  
rcndcred ; but - o u  are  not to be conccrnetl n i t l i  tha t  question, g e ~ ~ t l c ~ l ~ c ~ l .  
bccauw i t  appears  tliat tlie plaintiff lins never reccircd a11yth111g u ~ l t l r r  
tlie  ill, and if 11t~ rccorcrs rn~ytl i ing untlcr tl i i i  contract a11t1 it; nllcpcd 
hrcacli, the11 i n  the  judgment tlic court will l jroride tha t  n l i n t c ~ t r  
amount  he take. under  t l l i ~  action is to  bc dednctctl f r o m  ally : ~ n i t i n ~ ~ t  
that  he rniglit be cntitlcd to untlcr t l ~ c  nil1 of t h r  tc i ta tr is .  . \ I I w  ,J. 
Uost, dcceasetl. I n  tliat \ i ay  lie noultl  not bc permitted to c~ollect twit.:,- 
once u l ~ d e r  a n  :rll(,pcd r x p r e ~ s  contract and tlie othcr fo r  services u l~ t le r  
the will of the tcstatris." 

Tlie plaintiff's csceptiori a l ~ t l  assignnient of error  to tlie a t~ove  c1i:rrge 
fo r  thc reasons given, must be su ta ine t l .  I t  Trill 11r noted tltat tl1i.3 
chargc was confined to the "nllrged esprrss  contract," nliicli n n s  found 
1)- the jury for  plaintiff and 011 the  21111 issue it v a a  hreachetl by 
plaintiff. W e  tliinli the  charge prcjutlicial. 

Dcf(~iz t la i7 t~ '  z l p p r n l .  -It the  closr of plaintiff's c , ~ i t l ~ u c c  n11tl a t  the 
closc of all  the el itlence, d e f c n t l a ~ ~ t s  made motions for  jutlpmcnt a <  i l l  

case of r i o ~ ~ s u i t .  ('. 8.. 567. T h e  court belon olerruletl  tlicw niot lo~is  :111tl 
in  tliis n e  c2au ice I I O  error.  RTe th ink  thc  elitlerirc nai: zuitic8;cut to lie 
submitted to the jury.  I l a g e r  2.. I I T h / f c n e r ,  204 S. C., 747. W e  (lo ]lot 
think it II(YW~:II.V to ~ o n s i d r r  the co11tro~-eriv over tlie first nnd yeconti 
issues as t l ~ c  case gotL- hack f o r  a 1 1 0 7 ~  trial. T h e  cjuestio~t i i i~olvet l  
on thi- appea l :  "JVlictl~cr or not tlic p la in t~f f  sufficie~itly st:~tc\ :111(1 
alleges a cause of i~c t ion  on a n  i rnpl~ct l  contract to pay  for  v r ~ i c t s  
alleged to h a l e  becn rentleretl by plaintiff to the deceawtl, or a11 a c t i o ~ l  
on a q w n f u i ~ 1  m ~ r u l f ,  and  or  to  r a i v  isyucs lmsed thereon." \Ye thinh 
so. Tlie prayer  fo r  relief does not determine t l i t  scope of the  plail~tiff ' .  
r ight  to  rcllef. D u u n  1 ' .  , l lour .~ ,  35 K. C'., 364;  C'irpps c. l l o l f .  X. ('., 

153 ; P l f t  v. , l foorc,  99 S. C'., 5 5 ;  I<ei/y 1 % .  Jo l lnson,  135  S. ('., 6 4 7 ;  Drcrl 
r .  Il'ilson, 1 7 s  S. C'., 600 ;  Y c o f l  z.. Ins. C'u., 205 S. C., 38 (-10). 

111 Sums c. C'ochruit, l b b  S. C., 731 (733) : "1-nder our  liberal prac- 
tice, the court below, i n  i ts  soul~tl discretion, i n  f u r t l ~ e r a n c e  of justice, 
can amend the pleading, before anti a f te r  judgment, to conforrn to tlie 
facts  proved, keep i~ lg  i n  niirid always tha t  an aniendriient cannot clin~lge 
substantially the  na ture  of the  action or defense, ~ i t h o u t  consent. Our 
system is broadening and  e s p a n d i i ~ g  more and more, x i t h  the rien- a t  
a l l  t imes tha t  a t r i a l  should be liad oil the meri ts  and  to prcrent  in- 
justice." C. S., 535, 545, 547, 548, 549. 

Tlie amendment can be made i n  tlic S u p r e ~ n e  Court  "in form or  suh- 
stance f o r  the purpose of fur t l ier ing justice," C!. S., 1414. 011 tlic faeta 
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s~ui i l )s i t ;  : I I I ~  lion. ulitlcr T h e  Code a p a r t y  m a y  recorer 011 a cjuaizfli)n 
1)1,31.uif, ;11~11~11gli the co lnp l ;~ i~ i t  is  011 tlie speci:ll contr:1ct ; or the  plnilltiff 
illay so f r a m e  his cwmplai~it as  to  declare both oil the s l~ec ia l  contract m~cl 
i l l  c/~rtrilfuvl. 11tc17uif; or  tlie complaint m a y  state the  cause of action so 
I)ro:ully as  to nuthorize n recovery of e i t h c ~  on a cfua~lfrinz mcru i t  or on 
t l ~ c  s l w i a l  coiltract. This ,  l io~\ever ,  is  a slovei~ly mode of pleadilig, 
tolcratetl, but not appro \ed ,  as the cases cited will show.' There  a r e  . - 

cases wlicre tliis principle would not apply.  TVlien ilic recovery is 
reatrictctl by the spccinl contract,  and  the  price agrecd upon i n  the  
spwinl  c~ontr:tct is  the  stantlard, the  special contract 'must of necessity 
guitle tlie jury.' 3Iordecai's L a ~ v  Lectures, s u p r u ,  page 113 ;  J I a ) ~ i ~ l ~ u t t ~  
1 % .  -llat.X~ham, 110 S. C., p a p  3 6 1 ;  Brun t s  c. I l ' i l s o ~ ,  147 S. @., 304." 
A?'fo/;e,s 1.. ?'(iylor, 104  1. C.? 394 (397) .  

111 the l)rcsclllt case the ju ry  fount1 011 the  first issue tha t  t h e  was 
:I "special co~itract," and on the 2nd issue it  was "tmaclied." Tlw 
fiutliug 011 tlicsc two issues, tlie St11 issuc q u a n f u m  m e l u t f ,  became ill- 
olwrati\-c. 011 dcfciida~its '  appeal,  tlicre iiiu.jt be a 11en .rial. 

rl'li(w was error  both ill plaintiff's and  defeildants' ~ p p e a l .  O n  the  
\ \ l ~ o l c  rccortl tlierc iliust be a ilew tr ia l .  Thore a r e  mal i j  esccptioiis and 
as+yimeilts of error  on both appeals that  we do not thiilk it  ]low 
ilccesaary to colisider. F o r  the reason given, tllcre mus t  be a 

S e w  tr ia l .  

(Filed 2s February, 1034.) 

1. Sales A a-Where pavties agree upon sale, and  nothing remains to  
be done bu t  p a p l e n t  of agreed price, sale is consummated. 

E~idence  that a party agreed to purc1i:~se certain specific stock a t  a 
desigliatecl price and  that the seller agreed to bell a t  the price named, 
and that the l~art ies  agreed that the purcllase price should be  aid to a 
b:~nlc in \ \ l ~ i c l ~  the seller 11ad liypothecated the stock I S  security fo r  a 
loan, and that the seller had directed the bank to release the stock upon 
the l)aymcl~t of the purchase yrlce t s  held sufificient to establish a contract 
of sdle. 
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2. Evidence D b-Disinterestedness of witness lield c.stablished and his 
testimony of transaction with decedent was competent. 

I)efendal~t's intestate matle two separate contracts ~ i t h  the lioldrrs 
of stock in :I corporation to purchne their rcspcctive lioldings. In :\11 

action by one of the stoelil~olders to recoyer on the contract of sale 1lrcX 
other testified that 11c had no claim ai.ainst the eqtatc oil his c.ontrnc.t. 
Held, the witness was not interestetl in tlie event, anti his testimony as 
to trnnsnction hetn-eel1 dccetlent and plaintiff as to the contr;let of stile 
of ~~lnimtiff's stock was coml~etcnt. C. S., 1795. 

3. Evidence E e- 
Defendant's admiqiion of truth of n ~ a t e ~ i a l  allceation in nriginnl con1 

plaint lieltl ct~~npetent in e~i t lener  altlioueli amenduient to co~ii~~lniirt  \ \ a<  
subcequentlj filed mnl<iri:: immaterial t lianqc in paragraph adinittc~tl 

4. Evidcnce E d-Attomej's admissions in  scope of authority in  m a n a p -  
ment  of estate lield competent in  action against t h e  estate. 

Tlic admissions in the pleadings and the f,ridcnce cst:~blislictl that 
cleclarant n-:is attorney for the estate and acted for it in certain ninttrsra, 
that 11c nttentletl n conft'rence n.itli bank officinls to ol~taiii estf~nsinl~s 
of certain notcss esecutcd and i r~deht~dness incurred hy his intestate. 2nd 
to this end furnished tlic h ~ l l i  officials with statement of lial~ilities of tht. 
estate. aud tlint lie told them the estate otved plaintiff the item suctl on. 
Hclt l ,  testimony of the admission of the nttorncy w a s  com~~etent  in 
l~laintiff's actitni agailist the estate on the item as an ndnli~sinli of all 
autl~orizecl ncent acting ~ i t l i i n  the scope of his autliority. 

A witness not n party to the action and havin:. no pt~cnniniy iuterest 
theiein mar  testify as  to admisuions of defendant's anthorizetl nzrnt m:ltle 
in tlie scope of his nuthoritj-. 

6. Trial E f- 
\There error in stntenlrnt of contentions of pnrty is not brought to 

tlie court's attention at  the time, an exccptiou to the chnree O I I  tllii 
point will not br sustained on nl~lrcal. 

CIVIL A C T I O L ,  I w f o r ~  S ( I L C I I ( X .  .J., a t  February  Term, 1033, of Nc- 
D o  WELL. 

TT. 11. McXnlian died ii~tr,statc on 9 J a n u a r y ,  1931, and hie n i fe .  
Mrs.  E v a  H. &CcllInlian, n a q  duly appoi i~ ted  ant1 qualified :is a d m i m ~ -  

t r a t r i s  of his  estate. T h e  l~laint i f f  alleged that  on 20 February .  1929, 

lie was the o n n e r  of tn ell e s l i a r c ~  of the corii~non capi tal  stock of the 

B l a r ~ t o n  Feed Company, a corporation doiug business i11 ?IicL)onell 
( 'OUIIT) ,  a ~ l d  tha t  oil said date  hc sold iaitl i tock to t h e  tlcceasc(1, TI7. H. 
McXal lan ,  fo r  the  sun1 of $1,200; that  said deceased failed and iiep- 

lected to pay  for  said stock prior  to llis death, arid that  in  due t ime tlie 

plaintiff filed a claini nit11 tlie defendant f o r  said sum. Upon denial of 

liability this  suit n a s  instituted against the estate. The defendant filed 

a n  answer denying the  ~ i t a l  allegations i11 the complaint.  
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,\t the tr ial  of the action J. TIr. Pless testified that hcz u-as a former 
law partner of the plaintiff and that  there had been certain preliminary 
negotiations b~ tween  tlie deceased Mc31ahan and the plaintiff and the 
I\-it~icss with respect to the sale of said stock. The witness said that 
the deceased "told me lie wanted to be the on7ner of tlie I)usiness so tliat 
lie could take such course with it as he desired. H e  talked with me 
about being desirous of making whatever changes, the ssle of the prop- 
erty, the changing of the busil~ess, that  occurred to him. H e  said that 
in making these changes he did not wish to be responsible to  any one 
and therefore he wished to o ~ v n  all this stock. . . . When I was 
in court here he got Mr. Winborne and me together, a t  his instance, 
a ~ i d  said he desired to take this stock and he wished us lo  have par for 
it and six per cent interest or that which would amount to six per cent 
iiiterest. P a r  was $100.00 per share. H e  was to pay us as mas agreed 
tlirn, the $3,000 for this stock, that  is to Mr.  Winborne, Nrs.  Winborne 
and me for tlie whole of this stock. I t  was held, as I esplained, in this 
inanner and he was to take over the stock. . . . Mr. Winborne 
stated tliat lie would accept that  for that  which he represented. Mr. 
Mc~1al ian  had been informed by me before and knew that my  stock was 
up  :1t the First  National Bank as c+ollateral security to a note which the 
btuik held against me, and in this conrersation whrn tlie transaction 
was being closed it was stated that all the stock, as I rei~all, x a s  in the 
bank and lie was to take the stock out of the bank. HE said he would 
take tlie stock out of the bank. . . . S o  time was fised that I know 
of. I t  was an agreement that went into effect then. , , . H e  was 
to pay the b a l k  for this stock and take it up. I went a m  arranged with 
tlie bank so that  I could take my stock and credit my note for the 
aniount lie mas to pay for it. l l r .  NcMahan agreed to pay this price for 
tlie stock to the bank to obtain our stock. We agreed that  we would 
l i a ~ c  nothing further to do ~ v i t h  the business and tliat lie could do as 
lie pleased with it. Absolutely, we agreed to accept the amount to be paid 
by X r .  31cMalian to  the bank as payment for that  stock. No other 
contlitions a t  all were mentioned." The rice-president and cashier of 
the bank testified that  in February, 1929, the bank held twelve shares 
of the capital stock of the Blanton Feed Conipany issued to J. W. Win- 
borne, and that the stock was held as collateral for ind~btedness to the 
bank. A11 said certificates were signed in blank by the stockholders. The  
witi~ess further testified that  after 20 February, 1929, that he had a 
conversation with the deceased Mr.  McMahan and that "he told me he 
lint1 bought the stock of N r .  Pless and Mr.  Winborne, all of it, . . . 
and tliat he would take it up  as soon as he had funds available." Mr. 
Winborne came in and told me he had sold his stock to  Mr. McMahan; 
. . . tliat Mr. 31c?cIahan was to pay him $100.00 per share, and when 



X. C.] S P R I S G  TERM, 1934. 33 

]!:~i~l thc c:wifit.atc. xai:  to 11e delirerctl to h i m  ant1 hi,+ i ~ o t e  cretlitctl 
v.itll tlicl alllc~unt rcwi\-mi. Tlic baiil; n,crectl to tlo tliat. T h e  $tocli \ \ : IS  

to ~I : ITP ~ I I ~ ( , I I  t:~Iit~li up  117 J I r .  31?11:111:111. The: s t ~ r k  wrtifirilte is still 
: IT  tlic~ hn111;. Si11c.e tha t  ti111c~ . . . the b a d <  ~ r o n l d  have tra~i.qf~.rrcd 
t l ~ n t  stock : I I I ~ ~  tli~li\-c~rotl it to X r .  MrNa1la11 up011 the conlpletic~il of the 
: ~ i , i ~ : ~ ~ ~ y e ~ ~ l i t ~ i ~ t  Mr .  TYinIior111r ( l t w ~ r i h l  to n ~ e . "  T h i s  71-it~iess f ~ ~ r t l ~ ( , r  
tc,.tificvl that  :ii'tc!r the dear11 of 111.. l l c l I a l i a i i  t1i:rt t l ~ c ~ r e  x a s  a i l i rc~ . to r .~  
~ ~ l e c > t i ~ ~ g .  a t  tllc halilt allti t l ~ t  Mr. 1.:. 11. Mci\l:rl~a~l rnme to tlic mce t i l~g  
;ri~tl ill going o w r  the affair.; of tlic estate said "that t h e  estate o~vctl 311.. 
y l ! ~  ant1 M r .  Yiiiboriie $1,000 . . . f o r  a ro~r t rac t  rlitt,rtrtl illto 
I~ctwcwil JV. H. i\lcM:rl~aii a11t1 M r .  Pless a n d  M r .  W i l ~ b o r i i ~ . ' '  T h i s  
wit~~e.:s fu r ther  testified tha t  the  dec~aset l  pr ior  to his  death i n  tL- 
russ i l~g  Ilis l~i ls i i~css  affair.: rcfcwillg to tile stock of tho llllaiitoli F e c ~ l  
C'oml~an>-. "to111 nit Ile hat1 coiitr:~rteil to acquire i t  all. IIe to](] iiie 
lie 11ad eiltcrctl illto a contrnvt, whctlier i t  was n.ritte11 or rerloal 1 tlo11't 
l i ~ l ~ ~ ,  wit11 Mr .  I'less n~l t l  M r .  TT'inLorrie to  buy tllcir stock and  n.11(~11 
l i t  acquirotl that  stock tlieii lic ~vould  own the  nliole of it." 

The 1)rrsiiIcnt of the bank testified tha t  M r .  E. H. Xcl la l i a i i  "caame 
i n  there to we  n l~out  solnc iiotes n h i c h  tlie estate ore11 tlicre a i d  lie 
gal-e ail nccwmlt of the liabilities allti assets arid ill i t  he said they owcd 
M r .  Plcs:, a i d  Mr .  Wil tbori~e $3:000. . . . T h a t  x-as a f te r  tlic death 
of his fatllrr." 

T h e  plniiltiff testificd tha t  ill F t b r u a r y ,  1929, follo\viiig the con- 
ferc111ce bet\\.ccw the n-itlieas :111t1 M r .  Pless and  the deceased tha t  lie went 
to  the bank a n d  told the vire-president and cashier t h a t  he liatl sold 
the stock alltl illstructetl h im "to d e l i r t r  the  stock on the payment of 
tlie purchase price." Witness f u r t h e r  testified tha t  lie liatl filed a claim 
for  $1,200 against the estate, and  tliat M r .  E. H. hlcXa1ia11 had wri t ten 
a l(>tter to the effect tha t  thci estate would not pay  the  claim. 

Mr.. E. H. MclTalmn, attorney a t  law, and  soil of deceased, testified 
tha t  be liatl never aclnlowletlged the  ~ a l i d i t y  of the claim of the plaintiff 
: ~ g a i ~ i s t  the estate, and t h a t  h e  had  never s tated to  the  plaintiff that  
t h e  estate xvoultl vote the stock issued to the plaii1tif-f i n  a stockholders' 
or directors' meeting. Tlie testimony of defendant tended to shorn tha t  
the  cleceastcl liad never purrhased the stock but was merely negotiat i r~g 
v i t h  t h e  plaintiff a i d  tha t  n o  stock had  ever been delivered t o  the 
deceased i n  llis lifetime hy the plaintiff, and  tliat consequently the  estate 
was not liable. 

TKO issues were subniitted by the  court,  a s  follows: 
( I )  "Did the dcfe~idaiit 's intestate, TT. H. MchIahaii,  contract with 

the plaintiif,  J. TY. Kinborne ,  to  purchase t h e  twelve shares of stock 
of Blariton Feed Colilpany owned by liim (Winbori ie) ,  a s  alleged i11 

t h e  coniplaiiit ?" 
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( 2 )  "Wliat amount, if anything, is the defendant indebted to the 
plaintiff 2" 

The jury answered the first issue "Yes," i111d the secol (1 iswe "$1,200 
T\ it11 interest." 

Fro111 j n d g m e ~ ~ t  upon the T-erclict the d e f e l ~ d a ~ ~ t  appealed. 

BROODES, J. The exceptions and assignments of e r r w  present four 
p r i n ~ a r g  questions of law, as follows : 

1. Was there sufficient evidence of a sale of the stock to be submitted 
to the jury Z 

2. Was the tes t i ino~y of J. W. Pless i~~colnpetent  by virtue of the ap- 
plication of C. S., l 795?  

3. Were the adnlissions of E .  XI. N c X a h a n  to the pla ntiff and to tlie 
officials of the bank competent against the estate? 

4. Was the testimony of Keal  with respect to admissions made by the 
alleged attorney of the estate conlpetent 1 

The jury found that  tlie deceased had contracted nit11 the plaintiff 
to purchase twelve shares of the capital stock of Blanton Feed Company. 
Tlw evidence of Mr.  Pless was to the effect that the deceased had agreed 
to purchase the stock and to pay therefor the sum of $1,:!00. The twel\-e 
shares of stock owned by the plaintiff were held by the bank as collateral 
for an  i~idebtcdness due the bank by the plaintiff. There was evideiice 
from the plaintiff and from N r .  Pless and officials of tl e bank that  tlle 
deceased was to take up this stock a t  the ba i~k,  paying the bank therefor 
and receiving the stock which had already been signed in blank by the 
owner. There was evidence that  the deceased 11ad stated to the officials 
of the b a i ~ k  that  he had purchased the stock and '(mouid take it u p  aa 
soon as he had funds available." This evidence, if competent, tended to 
establish a sale. Quoting from Tiffany on sales, this C o w t  in I ' e a g u e  z.. 
G~.ocerg Co., 175 N. C., 195, 95 S .  E., 173, said:  "When there is a con- 
tract of sale of specific goods, the property in them is transferred a t  
such time as the parties to the contract inteuded it to be transferred. 
When there is a contract for the sale of specific goods, unless a different 
intelltion appears, the property in the goods passes to the buyer when 
the contract is  made." The Court further said:  "On tht present record, 
there are facts i n  evidence tending to show that this transaction u a s  - 
an  executed contract of sale, having reference to designated and specific 
pieces of property, and if these facts sliould be accepted by the jury, 
it  is well u~~ders tood that present physical delivery of the property is 
not necessary to the transfer of the title but that the same passes ac- 
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cording to the i ~ l t t ~ i t  of tlw part ies  as  espressetl i n  tlie contract betweeu 
them, arid furtlier.  that ,  i n  tlie absence of specific agreenle~l t  on tlle que- 
tion, tht7 prewnlptioii  is tha t  the tit le passed a t  the t ime of the purchase 
a1111 ~ r l t l ~ o u t  aucli clcli~ ery." See, also, C'oheiz 1.. h " f c t r a ~ f ,  98 S. C., 97. 

7'11~ e \ i ~ l ~ i ~ c e  d i v l o s ~ ~  that  no fur ther  act was to he perforl i~ed b j  
the seller. and  tlir  only act to he performed b , ~  the purchaser waq to 
itel] into tlie b n ~ ~ k ,  pay  tlie purchase 11io11q :11id pu t  the ~ t o c k  i n  hi-  
pocket. huc.li e \  i d e ~ ~ c ~  thcrcfore established a rolltract of wlc. 

Tl i r  d ~ f ~ w c l n i i t ,  l i o n e ~ e ~ , ,  asserts tliat the c ~ i d e l i c c  of J. TV. Pless 
relitling to r.tabli<li the Gale naq not c o i n p e t e ~ ~ t  by reason of the  inhibi- 
tion of ('. I_$..  l;!)rj. Tlie PI  ideliw d i w l o v s  t h a t  311'. P l r ~ ,  had roil- 
tractetl to -cll hi.: stocli to tile tlecea-~tl a t  tile same t ime  tlic TYil~bovl~c 
.ale n-as effectetl. Conseqneiitly, the  pertiiient cluestion is  : D i d  I'les. 
1la1 tL a 11wuni:rry i~i tcrcst  i n  tlle sale of the  stock to Winborne, o r  would 

if lie ~l ioul t l  111ake n c.lniiil fo r  an! thing on the  stock he  agrecd to v l l .  
\\oultl ~ i o t  tlic 5aillc c~xitle~ice applicable to the TVinborne case be ap-  
plicahltx to 111, case<  T l ~ c  ni tness  s a i d :  "Aly cvidence relater t o  o m  
traiiqnction. 1 h a l e  no claim and  1 sul)pose I a m  not capable of nialiing 
a r l a i ~ r ~  non.  I f  t h e  i t a tu te  v e r e  not l~leaded,  I don't k11ow that  I could 
br ing a suit against the e,tate." T h e  foregoing ailslier of tlie witness 
\ \ as  elicitecl by com~sc l  for  tlle tlefendant and  p l a i ~ i l y  discloses tha t  the 
u i t ~ i e w  lincl 110 ljecuniarv iutereat i n  the outcome of the trial.  H e  tle- 
clarcd ulicquirocally. "I l i a ~  e no claim." Consequently the  evide~ice n a5 
properly admitted. 

T h e  th i rd  q u e ~ t i o n  of l aw i n v o l ~ e s  the competency of alleged stxte- 
nicnt.; niacie Ily M r .  E. H. 31cMalia1l to  the plaintiff and to tlie officials 
of the bunk to the effect tha t  tlle estate owed t h e  plaintiff fo r  the stock. 
T h e  cleferitlai~t earnc,stly colitends tha t  declarations made hy a lawyer ill 
:i col~fererice a d  not dur ing  the p r o g r c v  of tlie t r i a l  irnposc no liability 
upon  a n  estate and  c a m o t  be uscd as  a iilealls of establishing tlie validity 
of a claim against a tlcatl man.  I n  a r r i r i l ig  a t  t h e  proper  conclusioii 
up011 tlie q ~ ~ e r t i o n ,  i t  is  necessary to  observe the relationship of the 
part ies  an11 otlier p e r t i n ~ n t  facts  a i d  circumstances. I t  n a s  alleged ill 
tlic coinplaillt "tliat E. H. N c X a h a n ,  aq the  son ant1 attoriiey f o r  the  
d(~fendarit ,  N r s .  E:yn Illc3Iallau, administratr ix ,  act i rely managed a n d  
tiirectctl tlie adi~i inis t rat ion of the estate of TV. TI. I l l c X a l ~ a n  and  n:rs 
authorized and ernponered by said at l ininis t ratr is  to act fo r  lier i n  the 
atliniriistratioil of said estate. for,  and i n  Iier place and  stead, as  plaintiff' 
i s  informed nlid heliews and  so alleges." T h e  original pleading filed by 
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the defendant. answering paragraph  S of the compla i~ l t ,  declarcs : "That  
it is admit ted that  he  has acted as  at torney for  her  i n  mat te r s  p e r t a i n i ~ l g  
to  t h e  atlministration of the  said estate." Thereafter  t l ~ c  complaint n-;I!: 
a n ~ e ~ ~ t l e t l  by i i lscrting tlie n o r d  "ccrtai~l"  in paragrapl i  P hctnccil the 
word "in" and  the n o r d  "matters." Tlic plaintiff offered tlic snit1 atl- 
tnissioil i n  the  original answer a11t1 the  drfcntlant objec*te(l. Th is  01)- 
jection, llon.cver, is not sustaintd upon autllclrity of 3101rrs r .  D('z~c10p- 
v l c ~ f  C'o., 194 S. C., 279, 139 S. 13.. 433. 

E. 1-1. N c M a l i a ~ ~  sigiieti the  niis\\er as  ilttoilley for  the I d c ~ i t l ; t ~ i t .  ITc 
nttel~tletl a directors meeting of the h l i k  :~ l ld  p v e  a n  ~ c c o u n t  of thc 
a s e t s  allti linbilities of tlie estate. I I e  W:IS 11reae11t a t  tile lut'cltilig i n  
response to a letter f r o m  tlic caehier of the bai11~ to t l ivx-  "tlie li11c1 
of credit cstentlcd the Blnliton Feed C o m l ) n l i  a ~ l t l  to Y. 1%. M c M a l ~ a n . "  
H e  testifietl: "I was tlie11 aslied to look into tllc assets aud linbllitics of 
the cstatc a11t1 a f e v  tliiligs of tha t  na ture  ant1 nt t t ' i~d anotllcr ~ n w t i i i c .  
. . . O u r  purpow ill a t t c ~ ~ t l i n g  the ~ n e c t i i ~ g  n.aa to t r y  lo  pcrsnadc th~a 
bank to ca r ry  on ontstnnt l i~tg ~ i o t e s  m y  fa ther  o\red and  11otc:: the  c o n -  
pally on-ed n11t1 prevent a closing out of tllc colnl~any's busilieze nntl also 
to  p r e v ~ i l t  a fo lwlosure  of ccr tain ~ a l u a b l e  property t!ht m y  fa ther  
llatl ns s c c w i t g  a t  the  bank. Ll l l  the dircctoi~s were thew.  . . . -1s 
I rcc-all I rent1 th i s  report  filed by me ill behalf of the  at l~ni i i is t rator  
of tllc estate i n  wliicll-I referrct l  uiltler nil c s l ~ i b i t  to the :~liiouut of 
claims w l ~ i c h  lint1 hec11 filed against the c.;tate." C'olwec~uelitlv it  is - 
111anif~st tllat t h e  a t t o r ~ ~ t ~ y  was l~resclit  r eprcwl l t i~ lg  the  esl:ttc :rntl u ~ l t l t ~ -  
taliillg to secure iilclulge~ice upon the basis of aswts  and  liabilitice. Thus .  

ing  as  tlic declaration of ally otlier a u t l l o r i ~ c d  agent." 
, . l h e  testimony of S e a l ,  prescllting the four th  questicl~i of law, n-as 

conlpctcnt. I I e  was not n p a r t y  to  the suit a1111 hael iio pecul1l:Iry illterebt 
ill rlie outcome thereof. 

Tlw p i n t  is  made  that  t h e  t r i a l  judge (lid not correctly state the 
contelltiolis of the  parties. 1-Ion.ever. this  matter  was nct  callctl to  the 
attentioll of the court a t  the  time, ant1 i n  such event the esccpt io~ls  
must fai l .  A', 1 % .  S ~ ~ ~ o d i s ,  IS9  S. C.. 565, 127 S. E., 601 

r 3 I h r c  :ire other  csceptiolls i n  the record. but none of tllem w a x a n t  
the o rc r t l~ron-  of the judgment. 

M i r m e d .  
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1. E \ c ~ u t o r s  anc1 Administrators F (1: Judgnrcnts ,I 1)-Action hcltl one 
in rem, and juclgmrnt basc~l  upon sc.nicc* 1 ) )  publication was not 
void. 

'2. Same-Jodqnlents 11 b-Heirs serxcd bj pnblicntion hclcl hnr~wl  from 
br111gi11g subwqoent action ngail~st ndniimstrntor for s21a1e in c-tate. 
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I ~ R O ~ ~ I ) I . : S .  J. ( I )  W a s  t11e j~~t lg i i i cn t  s i g ~ ~ e t l  by Judge Starli ,  a t  tile 
Sovewll~r.1~ T v r ~ n ,  l 9 2 7 >  i n  the l ) rocccdi i~g el~titlecl : J o h n  Ijatliels (,: ( 1 7 .  1.. 

I)a\.itl l'ric'r,, a t l n ~ i  t~is t rntor ,  ( j t  (11.. \.oi(l ? 
( 2 )  1 ) o ~ s  s u ~ h  j ~ t l p i i i ~ i i t  ~011s t i tu tc  a bar  to the r ight  of l~laiiitiffs 

to lwaovcr :~g$.:iillst t l ~ c  n d ~ n i ~ ~ i s t r n t o r ?  
111 t l i ~ t ( ~ r ~ l ~ i ~ ~ i ~ l g  w l i t ~ t l i f ~  tlw jut lgn~ent  of the S u p e r i o ~ .  Court  entered 

1 ) ~  tl~~tlgcx Stack, a t  the S o v t m b i ~  'Term, 1927, was void. it  is urcessary 
to keep ccrtniil facts  clearly i n  ~ n i i l d .  111 the first plac.c, the res or 
subjwt-mnttcl.  of tltc action was  subjcct to tile jurisdic't iol~ of tlie Sn- 
p r i o r  C o u r t ;  t l ~ a t  is to say, the lnollcy \\.as witliin the jurisdictioli 
of thc  cnourt ant1 t h t ~  atlniinistrator lloltliilg the money was l i l teniw 
m 1 ) j o ~ t  to the j u r i ~ d i ~ t i o i i  of t l l ~  court,  nnrl :it a l l  t imes under  tlie 
c.olliro1. ilirecatio~~ n~t t l  ~u1jer7-i~ion of the collrt. CIoi1seq1e11tIy, the suit 
]\.;IS a11 :lc.tioll in ~ ( ~ T i l .  Tlic ju(lglile1it 1.011 discloses that  the purpose of 
the nct iot~ was to discovcr tlic iicst of kin of ,I. 1,. Ikt l ie l ,  who were 
a p p a r c ~ ~ t l y  v idc ly  scattereil a i d  to distribute the entire f u n d  to sucli 
persolis a s  the court iliiglit tleternline entitled thereto a f te r  due in- 
7-c.stig:ltiol1 a ~ i t l  i ~ l q u i r y  ill accordance with law. 

r \ i h e  p l :~ i i~ t i f f s  i n  the present suit were not l ~ a r t i e s  to tlie former 
: ~ c t i o ~ l  ill the  Superior  Court  and  their  testimony is to the effect tha t  
they lilie\v 11ot11ing of the p r o c ~ e e d i ~ ~ g .  However, a n  at tempt was n ~ a t l c  
1,- publ icat io~l  to give notice to al l  par t ies  who claimed a n  iiiterest i n  
tllcl estate of tleccascd. I i ~ d e e d ,  110 other  metliocl was :~vailable. -111 

:~%tl:~vit was f i l d  i n  the cause setting for th  that  the sunimons had  beell 
r~tui . l io<l  a i d  that  certain defendants were ]lot to be found i n  Rocking- 
11:1111 ( 'oullty, or, af ter  due diligei~ce, within the  S t a t e  of Xort l l  Carol ina.  
-111 ortlw of publ icat iol~ Tvas duly made niid i n  the notice of p u b l i c a t i o ~ ~  
duly s i p e t l  by t l ~ c  c lwk of the  Superior  Court  on 9 Apri l ,  1927, certain 
tlcf(wtl:~nts tllereiit specified '(and a11 other persons who claim a n y  right,  
titlt, or illterest iu  aiicl to the  estate of A. L. Retliel were notified tliat 
a11 action elititled as  above h a s  been c o m ~ l ~ e n c e d  i n  the Superior  Cour t  
of l i o ~ l i i ~ ~ p l l a ~ l ~  Couilty to tlctcrnliiie the 1ieil.s of the  A. L. Bethel estate." 
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il11, I  ~ ' l ' ~ 1 1 ~ 1 ~ 1 ~ 1 1 l ' ~ ~ .  fl:l,g:, :;I;. ~- ( ' l ~ t i l 111  :;? 1 .  -:I> - : . ' ' r l lO  o!\ iIl.1' o f  ! ~ l ' o p ' l ' i J . .  

l ~ ! ~ ! ' t l ~ ! , i ,  1 v i 1 1 ( , 1 1 r  01, I I ~ I I I ~ ~ C ~ ~ ~ ( ~ I ~ I I I .  \i110 I.;IIIIIO~ IIO i~,:ic111,(1 ~I~,I.-I,II;III>. if)- 
T;I(, ~ I I , o I ~ ~ ~ - ~  { i f  (.c,nrt, i,. ~I~I...IIIIIO,! : ( I  I II(,~ ; ! f t~, r  11ic ~ I I ~ I , I , I ~ - ~ .  i11111 ~ , , . l i f , ! i  

. . . . . 
l ! l ; !  11'1' 1. Fl's ( ' 1 1  i l l  :I l j l ' l l l l l ' ~  ] ~ ~ ~ ~ l ' l : O l ~ ~ l l ~  ;!t?Ol'T l ! l C  l l i .  ] l l ~ ~ l ] l l ~ ~ ~ l ~  :I!;,! i l l  :I 

III;IIIII~'I. ]II.O\~I!IY~ 11)- I:i\\.. ] I ( '  i >  ~KIIIIII~ 187 i r . "  Thi. I I ( , I . I : I ~ , ; I ~ ~ ~ I ~ I  (I !  i l l , :  

; ~ l l ~ l l l l l ~  :. t'11lI;: ~ ~ l l ~ l ~ l i ) l ~ t ( ~ l l  IlY l * 7 ~ w l ,  1 ,  1 , .  . I  ~ 1 , ' , \ 0 , 1  ~ ' , 8 1 . , , : , 1 ~ , ~ 1 ; 0 , / ,  1!'1 1. ( ,.. 
?I;(;. 1::1 S. F:.. 11111co11. ( ' .  S.. l ! l? .  r v t ' ~ . i , r i ~ i , c  t o  ,~I~~!" I I I I~I IT-  OII 
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J .  \V. ASDERSOS COSIPAST, IXCORPO~ATED, v. TOSILISSON CHAIR 
JIASUFACTURISG COJIPAST, I~CORPORATED. 

(Filed 25 February, 1934.) 

Sales F e-Goods must be of same kind, quality, condition and color as 
sample where these clcments are of essence of contract. 

In tlie sale of goods by s a m ~ l e  the seller ~uust  deliver gootls of the same 
1;ilid. condition. quality, design and color as the sample ~ ihe rc  any or all 
of these c~lenie~its are of the essence of the contract, and nn instruction 
I)?  the c ~ n i ~ t  that the goods must be "reasonably similar," "substantial 
tluplic.nti~~n." ete.. is too broad, and upou esccl)tion thereto the purchaser 
will be :11~;1rdct1 a iicn- trinl. 

( '11 11, .\CTIOI\. b c ~ f o i ~  , V I I I ~ ~ . ,  J., at  October Term, 1033, of GL-ILPORT). 
Tlie l~lnintiff is a rorporation with its principal office in Rock Hill,  

Soutli Carolina, a i d  is engaged in tlie business of nlanufacturing tapes- 
trim. T11~ dcfe l~d:~nt  is a Tort l i  Carolina Corporation v i  11 its principal 
1 ) 1 : 1 ( ~  of business a t  High Point and is engaged in the business of 
i i ~ n i ~ l ~ f n t ~ t u r i ~ i g  and selling furniture. 

011 21 Sownlber ,  1931, the d e f ( > n d a ~ ~ t  g a w  an order to the plaintiff 
for tlic i i~a l~ufacturc  niitl s l i i~~nient  of certain tapestrice to be used in 
~ i i : ~ i ~ u f ~ t r i ~ g  f u n ~ i t u r e .  The contract specified "100 pieces No. 334 
ta lmtry .  . . . Sliil) 1 J a n u a y ,  fire pieces, each of colors 33-1, 33-13, 
. , I )  ,,.,4.', 3344. tlicii follow vit l i  10 pieces each of colors 334, 3313, 3343, 

3344," ere. The price specified ill the contract was 70 x n t s  per yard. 
'I'lie e~i(lei lce tended to s l io~r  that  the order v a s  so l ic i td  by an agent 
of rdai~itiff who said : "So.  334 was the fabric in question. I t  was a 
tapeutv  \wave and designates to me Tomliilson Chair  Manufacturing 
Conlpaliy's n u n i b e ~  of the fabric. Tliey gave me this :ample. I n  tlie 
gclic~rnl ~ o r k  of my solicitation, I came and asked them to show me 
h o n ~  saii~plcs of their tapestry, and asked tlwm to let me duplicate some 
of tliciu. Tlicy g a w  nie eight or ten different samples to analyze for 
11rices. T l ~ i s  particular pattern S o .  334, I gave to J. W. Anderson Coni- 
paiiy. and accepted the order subject to the approval of J. W. Anderson 
(y0111pfi113. The sample ~ h o ~ r e d  a floral design made up in colors. The  
sample. \\ere in rust, taupe, green, aud possibly brown. . . . The 
samples haye tlie same pattern arid same warp, with filling being the 
prctlomiliating color. Sample No. 334 given me by Tonilinson Chair 
;\Iaiiufacturiiig Conipany is predominating green. . . . I knew we 
had to f u r ~ ~ i s l i  this green in a conmercial match. . . . When I took 
the order, I took an  order to make a piece of tapestry with the same 
grer,li color ill it. I t  was to be like tlie sample. . . . You can't get 
a perfect niatcli. , . . Tliey could use what they l i d  with this as 
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Asnrxsos Co. c. J I a r v ~ a c ~ c r ~ ~ s c  Co. 

. \ i ~ o t l ~ c r  espcr t  witnc's.; f o r  plaiutiff, x l io  x n s  a tcst i le  designer, sa id :  
"1 tIli111i .Kslliliit 6 ~11it1 1 1  a r c  a yclry goml 111atc-11. .Ill tliro(, 1)iews a re  n 
poml mntcli ill tlic c lcs ip~~.  I t  is hound to hc alike hecau::c i t  came f r o m  
the za~i ic  x t  of cards. So. S, S o .  10, and  S o .  1 4  arc: good m a t c l ~ e s  
:IS to ( I~s igns .  I t  is  C S ~ I I S ~ T . ~  t o  1)ick out tlie tlireatl aud get n pcrfcct 
~n:~tcnl~. I t  is Ileyer tloi~c. I t  is  not gencrnlly dolie i n  Inpestry of this  
grnilc." 

., l l l e  c>~it lencc for  tlic tlcftwdmlt t c i~dcd  ti1 sliov t h a t  tlic tapestry ill 
co l~ t rovc~ .sy  was i ~ ~ t c i ~ t l c t l  f o r  u p l i o l ~ t c r i n ~  furn i tu re ,  to toyer b a c k  seat. 
c u . ~ l ~ i o ~ i  ant1 sitlcs of cliairs. LL ~ i t i i e s s  fo r  deferltlnnt m i d :  "I was 
~ I I  C'liicngo wllcn I saw t h e  snrnplc that  cnmc f r o m  J.  V. h d c r s o ~ ~  

7 1 Coi11p111y. l llat was tlurilrg tlic first two n.ec-.l<s ill January, . .  I esaminetl 
this sample to see if it Tvas n duplicate of the tapest l -  n e  ordered. 
'l'll,, color n.11:: off betwcc~l tlic manufactured product and  samplc and we 
turncd it down i n  Chicago. . . . W e  could not use it  on the snnie 
suit(. of fu rn i tu re  os  picce of furniture. Wo could not use n piece tha t  
did ~ i o t  match  i n  color nlitl size of dcsign. T h e  customer n-oultl not 
:~cccyt i t .  . . . I t  was turiied do~v11 nt the  market  because of the 
rolor. Tlic grrt'll is :I p w t t y  good inatcli, but is off-t~oloi~." - \ ~ l o t l ~ e r  
witttcs:: f o r  d e f e ~ ~ t l a n t  sa id :  "I fiml there is quite a bit of d i f fwei~ce  i n  
the color of those two pieces. One is more of all oranl;e rust nud the  
otlicr more of a henna  rust.  One cai i i~ot  be used as  a duplicate of the 
n t l~er .  . . . There  i s  n cliffercnce ill the  color of a l l  three pieces 
l l ~ l l l ~ l e ~ l  to ill?.?' 

Tllerc was cvidciice tha t  a f te r  the  defendant r e f u ~ f d  to take t h e  
product tha t  t h e  p1:iiiitiff soltl the  illaterial on tlie ope11 market  f o r  43 
cciits l,cr yard,  thereby su.~taiiiii ig a n  alleged loss of $1,250. 

Tlie cause x:rs tried ill the municipal  court of H i g h  P o i n t  upon tlie 
f o l l o ~ v i i ~ g  issue : "What  tlamages, if any, is plaintiff en titled to  recoyer 
of tlie defent lai~t  ?" T h e  ju ry  answered the issue $750.00. T h e r e  Tvns all 
:~pl)e:d to the  Superior  Cour t  upon esceptioils and  the judgment of 
the ~i lui i ic ipal  court wns aiiirmed. F r o m  such judgment the  tlefentlnnt 
aplicalctl t o  the S u p r c ~ ~ ~ e  Cour t  of Sort11 C'arolina. 

I~ROGDLS,  J. W h a t  d u t y  is  inlposed ~11011 tlie manufac ture r  of all 
article fo r  sale by sample ! 

T h e  judge of the municipal  court cliarged the  j u r y  as  follows: 
( 1 )  "Son-, the court c l ~ a r g e s  you i n  a case of this na ture  n h e r e  ci 

contract is entered i n t o  between a buyer and  a seller, rvliere the  goodo 
iiiust lw inniiufactured, and  where there  i s  a sample presented for  the  
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~nnl iu facrure  of tlic eootli. tha t  the ~ n a n u f a c t u r e r  of tlic. goocls n h o  c o ~ i -  
tr;rcat; to  i i lanufact l~re t l ~ r  soo(ls i n  arcorclancc n.itli tlic sample lxc-  
sc~~i t t~ t l ,  war ran ts  rhnt tlie goods tha t  he  m w ~ ~ u f a c t u r e s  will he ill a 
~.c~nsoi~:rl~l,. c.oiilpliance or  will be re ;~sona l ) l~-  s imilar  to the sai~iplc  that  
i s  ~ ~ ( ~ s e ~ r t ~ ~ t l  to hini. that  there will be a sub.<tantinl tluplicntiol~ of tlie 
saiiiple." 

(4) " L \ ~ ~ t l  if j-ou fill11 tha t  t l i ~ g o o t i s  n-cre r:rpahlt~ of b e i ~ ~ g  used :IS :I 

~ul).st:illtial 11ul)licatc. of tlie gooils f r o m  n.llic11 the  s a ~ n p l ~ ~ s  c.aliie, :nlcl 

tlint there n . : ~  ]lot a 111atcrial tlifferellce or ra r ia t ion  i n  the  goods made 
anti s l l i p l ~ ~ l  hy tllc p1:rintiff ant1 tha t  r t p r c w ~ ~ t e d  h y  tile ,saiilples, t11cl1 

the tx~.c~iic.c of the contract: and  n l le le  the goods sold do ]lot corrcbl~u~it l  
~ v i t h  the sample, there ~voulcl beem to he no perforinance of the contract.  
T h e  rule recogiiizcd i n  the cases as  governilig sales by ~ a i i i p l e  seem:: tu 
be foul~(lecl on or to he :x simple a p l ~ l i c a t i o ~ i  of the principle that.  to 
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fulfill a contract  of salc, the  s ~ l l c r  ~ i i n ~ t  d c l i w r  t h a t  wliicli Iic !ins :~grcctl 
to sell, and  t h a t  if lie does not, tlic purc1lnsc.r 111ay resci~i t l  tlic colitr:ic.t, 
or  recc i~-c  the  goods and  c h i i n  a dctluctioil for  their  rclatil-c i n f c r i o r i ~ y  
i n  v a l u ~ . "  Conseq~ic~ i t ly  tllc standnr(1 p r r sc~ i lwt l  i n  tlriq jnri.;cliction i n  
~nle.: by ~ a m p l c  is t h a t  the scllcr must  flirrrisli ii,goods of the same kill({ 
:11rt1 qu:rlity as tlie samplc. T h e  ident i ty  of tl,e yoods sold ill lrintl, contli- 
tion antl qua l i ty  v i t h  t h a t  of t h e  sample is of tlrc csst>ncc. of the> co11- 
tract." Obviously, if color was of tllc csscncc of the contract.  tllf 
rule  ~voultl  require  t h a t  articles of tlic .:ilne kind,  quality. r o n t l i t i o ~ ~  n~rtl  
color ~l iol i ld  b~ f~irnis l lcd ill o r d w  to t l iscl~argc tlrc ohlig:itio~l of tlic 

r .  I lrc mulricipal judge used tlic expression ('rcaaonablc complim~cc." 
or  "rensonably siririlar," ( ( rea~ol lnhlc  antl substant ia l  similarity." "a f n i r  
i ~ i ,  s t i t i l  l l i : t i o ~  or  " r c n ~ o ~ l a b l c  tluplication in  tle- 
s i g ~ ~ ,  color x11t1 quality." Thcw i l i s t r ~ ~ c t i o m ,  tc,ytcd b;i T ~ I P  s t ;~~r ( l : r~~i l  
p r w ~ r i l ~ c t l  in  o u r  tlecisions, a re  too broad. I t  i appre l~r l~ t l e t l  that  t l i ~  
c*oucct rulc  as  p r o ~ ~ o u n c e t l  by this  Cour t  is  t11:rt ilr s:ilcs hy s:ilnl~lc :he 
scllvr must  d e l i ~ c r  goods of the same lrintl, condition. qual i ty .  cl:>sipi i i ~ ~ t l  
cwlor \\.licrc a n y  o r  all of these elemelits a r c  of the essellct. of tlw 

russ  other  esce l~ t ions  i n  the record. 
S e w  trial. 

L. It POWELT,. JN.. A Y I )  12. W. SJIITH. R E C ~  F RS OF SEA13C~ARD AIR 1,ISls 
RAILWAY COJIPAXT, r. 131,ADES C'OTSTY ASD S i L S H  L. TATCJI, 
SHERIFF A S D  TAX COLLECTOR FOR BT2,IL)ES COCSTT. 

(Filed 2s February, 1934.) 

1. Taxation X b--County tax rate for State six months school t,crm in 
this case held valid. 
.I county t:rs rate of 16% cents for the snlllrort of tlrc cn~~stitntioiinl 

s i s  montl~s  school term for the t a s  year of 1931. chnp. 4 5 .  Public Laws 
of 1931. is liclcl rnlid. n l e ~ y  of 16 cents on the valnntio~is of 1931 lwiiig 
rqu:11 to a levy of 15 crnts on the vnluntioi~s of the county for the yc;lr 
1030. and tlie tnx:tble rnlues b c i ~ ~ g  uncertnin nt thr  tilnt: of i ts  lwy ,  a11tl 
it nypcnri~lg tlint the t n s  rate n n s  rc:~son:~bly nccur;itc' and that the 
surplus collected therefrom for Ihc linrlrosc \\.:IS c.nrricd eyer to the ncxt 
year and tlie t:rs rnte rcducetl nccordi~~gly. 

2. Same--County tax rate to supplement State school fund held valid. 
A c o w ~ t y  t n s  rnte of S cents for tlie year 1931, in  addition to a levy 

cqunl to :I 15-cent rate on the x-nluations of 1930, to supplement the State 
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r ~ ~ t l r r  3 rr~olut io11 a(loptcd 011 i Scpterriber, 19.31, the ho:lrd appro-  
priatr,l funtls fo r  currcnt  espe i ivs  "State six morltlir school t'rm" a-  
follows : 
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rc,velluc of $9,640.37 there ~ v : ~ s  a remainder  of $7,425.37, to TI-liicli n-ere 
:rc!tIccl nncollcctible t a w s  a11t1 rollectors' coninlissious, making  n total 
of $S,O6>.39, f o r  tlic pnynicnt of n~liicli t 1 1 ~  board of cominissioiicr~ 
lcvicil the t o s  of ciglit cents. 

Objecting to t h t ~  Ic\-y of this t as .  the plnintifl's contend, :IS wi th rt,- 
,.pert to thc' I C Y ~  of B ~ S ~ C C I I  : I I I ~  a half cents, that  the mas in ium aniouilt 
to 11c l c ~ i e t l  1,- the c ' c > ~ ~ i i ~ ~ i . ~ . ~ i o ~ l ~ r s  WEIS a sun1 equal to a l ~ r y  of f i f t w ~ i  
r c ' ~ ~ t s  oli c:~cli liu~itlrcd-cloll:~r valuation. 

T h e  C'onstitution 1)ro~-itlcs tha t  one or  niore public schools slinll bc 
ninii~t:~iiierl a t  1c:~st six nio11t111: i n  ~:1(8li sc1iool district i n  every couuty 
i n  tlie S t i ~ t e  a11t1 .slil~jccrs rlw c o u ~ t y  conlmissioners to i n d i e t m t l ~ ~ t  if 
t!~c.y fa i l  to comply ~vi t l i  r l ~ i s  rec jn i rcme~~t .  -\rtiele IS, see. 3. Tlic 
v r t io i i  i .  nin~itlatory, :111tl to 11rovide tllc nlenns of complying with it  is a 
l t y i d a t i ~ c  f n ~ l c t i o i ~  \vliicli the General  Alssenil~ly lias u ~ ~ d e r t a k e n  to 
c.scrcsisc. I I * i / l , ~ i i i s o ~  c. Iloccd o f  I:'tlucutiii~~, 199 S. C., 669;  Lui.jj c. 
1:ti111,,. I;.:: S. C., :i;:;. I t  is tlie tlrdaretl  i n t w t  and  purpose of the 
1:c~cuuc~ -\ct of 10:31, to p r o d e  revenue to tlcfray the espense of 
o l w r ; ~ t i ~ ~ g  al l  the lm11lic scliools of the  S t a t e  f o r  six i i ~ o ~ ~ t l ~ s  (Public. 
1,an.s. 19;)1, c l ~ n p .  42;. we. Mi?), and  it  is  nintlc tlic d u t y  of the hoartl 
of c20~uity c~on~ni i s s io i~cw to p r o d e  11)- tnsat ion t h e  funtls Ilecessary to  
i ~ ~ n i ~ l t n i l i  the scl~ools for  tlie constitutiollal term. Publ ic  Laws, 1923, 
c.11ap. 136, sccs. 182, 1S3; Publ ic  ];an-s, 1027, chnp. 239, see. 9. I t  i s  
t m e  that  in  the Publ ic  L a w  of 1931, c l ~ a p .  430, sec. 15, i t  is  said tha t  
I I U  ( Y U I I ~ \ -  s11a11 levy nil c i t l  ccilo~.enz t ax  fo r  tlie operatioil of the current  
c,sllellsc. l~utlget fo r  scliools 01)~rat(xI acco ld i~ ig  to the S t a t e  stand:lrtl 
ilic>rcill set out csccpt as  provitled i n  the Rev,:i~ue k t  of 1931, but th i s  
(ahuse must not be comtrucd as  a n  isolated and  unqualified inliibition. 

One of tlic ol~iects  fo r  vliicll  the  t ax  was levied was a deficit fo r  the  
l ) r t w d i ~ ~ g  year. Tlie objects tlesignatetl " n ~ a i n t e ~ l a n e e  of plant" and  
"fiscil vl~nrges" n-ere to be supplied as far a s  possible out of the fuilds 
rcquiretl by law to be placed to the crcdit of the public :school fund  of 
the c o u ~ t y  a n d  d e r i ~  ed f r o m  f i ~ ~ e s ,  forfeitureb ~ e i ~ n l t i e s ,  (log taxes, and  

! 1 
a11 otlicr sources except S ta te  funcls, contributions a d  ad valorem 
rase? ;  but if the  cstiniated anlount of theie fuiitls, based upon the 
a\er:rgcl n n i o u ~ t  r e w i r e d  f r o m  the specified >ources fo r  the three ycars 
liest prececliag \ \ a s  deemcd il~sufficic~it,  the  S ta te  Board  of Equal izat ion 
hail au thor i ty  to  allocate the  uecessary a ~ n o u n t  out of the S ta te  s is-  
n~oll t l l  scliool fund.  Publ ic  Laws, 1931, chap.  430, see. 7. 

Tlie clause requir ing tliese two objects of expenditure to be supplied 
"M f a r  a s  possible" out of the  designated funds  must  be considered i n  
co~illection wit11 the  preceding sectiou (section 6, subsections 4 and  5 ) ,  i n  
~vliicli i t  is directed t h a t  'maintenance of t h e  plant" and  "fixed charges" 
\vcw to be paid f o r  by the  local uni t  out of tlie funds  inentioned i n  
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section seleli so f a r  aq they n c w  sufficimt, a l~ t l ,  if 11ot ,iufficicnt, that  
the cleficicricy should he paid out of the S ta te  fumds "if a \  ailable." 

Construed togetllcr the qrxeral qections nit11 respcct to the t n o  object' 
nox  under  colisideratioli seem to authorize tllc boartl of c o u n t  ram- 
missioners to l e l y  a tax t o  i u l ~ p l y  t l ~ c  deficiency n l i ~ n  the  I I W P Q S , I ~ T .  S ta te  
funds  a r e  not a la i l ab le  and i t  is  not po\siihle o t l i e r~ t i sc  to c o m l ) l  n i r h  
the  i m p e r a t i ~ e  requiremel~t  t o  rliaiiitain the schools fo r  a t~r111  of -ix 
months. 

I t  is  c o ~ ~ t e ~ ~ t l e c l  b- t l ~ c  appellarits tha t  the t ax  l e ~ i c t l  for  i ~ ~ & t r u c . t i o ~ l a l  
service arid ausiliar,v agencies n as unaut l~or ized  :1nt1 illcgxl. 'I'liey roll- 
cede tliat section fifteen, supra (Lams. 1031, chap.  430) ,  pro\  itlc, tha t  
the  count7 board of education, with the  a p p r o ~ a l  of the boartl of cmuity 
coniniissioners a ~ l d  the S t a t e  I3oartl of E q u a l ~ z a t i o n ,  ill ordcr to opcr:tte 
tlie schools of higher  stantlard t l ~ a n  t l~oce pro\ itletl fo r  h> S t a t r  \ n p ~ l o r i  
m a y  supplement a n y  object of eapeiiditure specified ill tlie hn t lpc~ .  The\  
in-ist, h o n e ~ e r ,  tha t  it  a f f i r r i~a t i~c ly  appears  f rom the  record tliat the 
schools w r e  not n l a i ~ i t a i ~ i e d  on a n y  s tandard liigller than  that  l)r~' .~c.rihe(l 
fo r  S t a t e  support .  

I t  is t rue  that  the plaintiffs oil'erecl el-idelice to this  effect: but the 
t lefci i t la~~ts  say t11:it this testimony is i~iconsistent n-it11 the rccor~ l  1vl1ic.11 
shows that  the s u l i ~  of $3,372.13 was le\.ietl f o r  i ~ ~ s t r u c t i o ~ l a l  .wr\-ice 
ant1 $1,52S f o r  auxi l iary a g e ~ ~ c i e s ,  both of which x r r e  ,so Iwictl n a 
supplement to the support of the six months school t e rm a t  Statcl s t a n ~ l -  
artls. T h e  rccortl slions that  tllc l e y  was made for  "currc~~tt  caspcli.e<, 
supplemc~lt"  ant1 we think thls :r quficielit clio\\ilig ill su1)port of i11i'll 
l c ~ y  a s  a supplement f o r  t l~cse  t n o  items. T h e  tax  if otliervi\e \ :~l i t l  
vou ld  ~ ~ o t  )Jc i ~ ~ e f f e c t i ~ c  mcrcly fo r  t h e  reason al l  tlie detail* a r c  uot 
sllon-11 ul2o11 the minutes of the  boartl of comlllissioliers or illat tlic 
specific purpo.cs fo r  nhicl i  the l e ~ y  of eight cellts n-as matle (lo 11ot 
appear  up011 the tax  r t v i p t .  

T h e  al legat iom contailled i n  the tnelf t l i  article of the colnp1:lint 
to the effect tha t  tlie boartl of conlmissioners made n o  1)rorision for  
ii~ailitainirig sclioolt on a basis higher  t h a n  tha t  of S t a t c  stantlards ant1 
tliat tlie appro1 al of tlie S t a t e  Board  of Equal izat ion hat1 not l~eeii 01)- 
twinrd as  r r ~ u i r e d  by law are  denied ill the a n w e r .  I n  reference to  the 
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W. B. WRIGHT. MRS. ELIZABETH HICKS .JOHSSOS. 3IRS. ELLCS 13. 
SHORE. A S D  J .  WILBUR B U S S .  'OYSTITUTIYG TI IE  ~ [ A J O R I T T  OI '  T I I E  

TRYSTEES OF REX HOSPITdI,. \-. J .  W. JItGEE. OSE O F  T H C  TRUSTEFS 
OF REX HOSPITAL. 

(Filed 2s Februnry, 1034.) 

1. Actious I3 g-.ictioll held not to  involve rights, s ta tus  o r  legal rela- 
tions of pa~.tics and  not t o  come within Declaratory Jud-gna t  Act. 

A11 action by the majority of the trusters of n cllaritnble corporation 
against a iniiioritg of the t rust tw to determine n contror-ersy between 
them as to the 1)ower of the corl)or:ltion to mortrage its proljertg for the 
purlxse of obtaining funds 1lecess;wy to the furtliernnce of the charity 
for \vllie11 i t  was crenteil, in wllicll action the corlroration is not matlc :I 
party. i s  held not to comc within the 1)rori~ions of tlie Umcclnratorg Jude- 
u e n t  Act, chap. 102. Public I , n w  of 1031, it  not nl?penrins: tlint any 
corltrovel.sg esists between ldnintiffs mid defcndauts as  to tlicir respccti\-e 
rights, status, or legal rt~latioiis with reslwct to the pro]?ert~' of the cor- 
l~oratioii, and the nctioii is dimissed on n p ~ ~ e n l  to the S11l)rcme Court. 

2. Pleadings D d-Failure t o  dcmur  cannot confer jurisdiction on courts. 
The failure of clefeiidnilt to drmur to the? complaint i , l  mi action does 

not confor jurisdiction oil the trial court or ulx?n the Supremo Court 
ant1 \vllcre tIic courts have no jurisdiction of tht. action it \rill Irc tlis- 
iniusetl ill the Sulrreme Court oil al)l)eal froill jnclgmciit i~ei~derecl therein. 

APPE.IL by defendant f r o m  Harris ,  J., at  Chanlbers i n  t h e  city of 
Raleigh, 011 5 February ,  1931. F r o m  TAKE. -1ction tlismiqsetl. 

T h i s  a c t i o l ~  was begun i n  the Superior  Court  of K a k ~  County u ~ i d c r  
tlie nutliority, and  p u r s ~ m i t  to the   pro^-isions of c l ~ a p t c r  102, Publ ic  
Laws  of S o r t h  Carolilia, 1931, which is entitled " A \ ~ ~  act t o  authorize 
cleclaratory jutlgments." 

T h e  l~ la iu t i f f s  and  tlie clefendant c o ~ ~ s t i t u t c  the t -ustccs  of Rex  
H o y ~ i t a l ,  n corporation .created by the Gencral  -\hw ubly of Xort l i  
Carolina. Chapte r  6, Pr iva te  L a w  of hTorth Carol ina,  1840-41. Tlie 
saitl corporatioil is now the o w l e r  of certaiii property, r e d  aiid personal, 
~ i t u a t e  i n  the  ci ty  of Raleigh, and k n o n n  as l i e s  Hospi tal .  T h e  said 
liospital is  operated pr imar i ly  as  a public chari ty ,  antl is  maintained 
and supported by said corporation with f'uiitls derived f r o m  certain 
enclo~mieiits ant1 donations wliich h a w  bee11 made  to i t  to  enable the  
saitl corporatioil to  provide hospital facilities f o r  poor and afflicted 
persons who reside in the  city of Raleigh. These fu~i t l s  a r e  insufficient 
i11 amoLult f o r  the  adequate support  and  maintenauce c~f said hospital, 
a d  fo r  this reasoil a r e  supplemented b- funds  derived f r o m  patrons 
of said hospital,  n l io  a r e  able to pay  and  nl io do p a .  f o r  the services 
rendered to them by said corporation. 

T h e  buildings and equipl iw~it  of Rex  Hospi tal  a r e  11017- inadequate f o r  
tlie purposes of a moderil hospital, and  cer tain repairs  antl improvements 
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a r e  necessary i n  order that  the  corporation m a y  contiiiue to receive 
lmtroiiage which ni l1 enable it  to  provide hospital facilities f o r  poor 
ant1 afflicted persons residing i n  the  ci ty  of Raleigh. Tlie corporatioil 
is  ~ r i t l i n ~ ~ t  fuiids to pay for  such repairs  and  iniprorements and for  tliut 
reason has  applied to the  Public  Works  -\dministratioii, a n  agency of the 
g o r e r ~ i i ~ i e u t  of the United States, f o r  a loan of $250,000, to be expended 
hy the -nid corporation i n  making  said repairs  a i d  impro~-ements ,  and  
i n  e ~ i l a r g i ~ i g  the  facilities of R e s  Hospital.  I f  the application is 311- 
11ro~ erl. a i d  if the loan is  made, the corporation will be required by said 
Public  T o r k s  Admillistration to s e c u r e t h e  same by a moi~tgage or deed 
of t rust  oil a l l  i ts  property, both real  a n d  personal, s i tuate  ill tlie city 
of Raleigh, a i d  k ~ i o w n  as  R e s  Hospi tal .  

Tile plaiiitiffs. ~v l io  constitute a major i ty  of tlie trustees of Rex 
Hosl)ital, contend t h a t  the corporation lias the power to bor ro~v  iiioliey 
for  the purpose of repair ing and  iniproving its property, aud  of enlurg- 
ing  the facilities of Rex Hospi tal ,  and to secure the  payment of money 
loaned for  such purposes by a mortgage or deed of t rust  011 i t s  property. 
Tllc defendant, who is oiie of the trustecs of Rex  Hospi tal ,  contends to 
the contrary. T h e  sole question presented f o r  determillation is ~ v h e t h e r  
the  trustees of IZes Hospital,  as  a corporate body, have the power to  
borrow iiioliey for  the purpose of repair ing and  improving said hospital, 
and  of eiilarging its facilities, and  to secure the paymeut  of tlie snnie 
hy a mortgage or deed of t rus t  on  said hospital.  

O n  the facts  alleged i n  tile compla i i~ t  and admit ted i n  tlie an>n-er, tlie 
court co~icluded : 

"1. T h a t  a l l  persons interested i n  this controversy have been duly 
served with summons and  a re  HOW before the court.  T h a t  the  defendant 
J .  W. XcGee  h a s  duly filed all answer by his counsel admit t ing tlie fact3 
a s  alleged i n  the  petition, but seriously controverting the r ight  of the 
truqtees of Rex  Hospi ta l  to borrow inolicy under  said s tate  of facts, a ~ i d  
as  a mat te r  of law. 

2. T h a t  tlie court has  jurisdiction of this action and  of all  parties 
concerned, by reason of the power conferred upon i t  by chapter 102, 
Public  Laws of S o r t h  Carolina, 1931, ki ionn a s  'The  Uniforni  Dc- 
clnratory Judgment  Act.' 

3. T h a t  the  court  i s  of t h e  opinion and so holds upon the  foregoing 
fiiidingi of fact  tha t  the trustees of R e x  Hospi ta l  have fu l l  poner  to  
accept the loan offered by the Publ ic  Works  Administration, to  borron- 
money a ~ i d  to pledge therefor t h e  physical property now i n  the hands 
of said trustees known a s  R e x  Hospi tal ,  as  security therefor, by n a y  of 
mortgage, deed of trust,  or other  legal instrument, a n d  to do a n y  and  all  
things necessary and proper t o  t h e  completion of said loan, the  proceeds 
of which shall be used for  the purpose of either improving the  present 
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a rc  licrpby ful ly clothed with the power to horl.on. monrly f o r  t h e  p r -  
1)ow of i r n p r o ~ i n g  t h c  l m s e n t  l ~ o s p i t a l  aiitl i ts equipment and/or  of 
erecting a ncn. hospital and  pror id iug  sucll equipnlent ;  to  pledge the 
1)llysicnl property of the ins t i tu t io l~  k~io\\-ii as R e s  EIospitnl a ?  security 
fo r  xaitl la111 nl~t l  to ~ X C C U ~ C  a mortg:~gc,  a < I c P ~ ~  of t rust ,  o r  a n y  other  
lcagnl i n s t r u n ~ e ~ ~ t  plcdging snit1 property; to esccutc llotcs o r  bonds rcllre- 
w u t i i ~ ~  the ii~tlcl)tetl~icss inr.ol\-etl a1111 to do ally and all  t h i n p  uecdt.ss:lry 
to :I  prop(^ mid legal c o n c l u ~ i o n  of said l o a n ;  aud  ss id  trustees of 
I t c s  1 loy) i ta l  o r  t l i i i r  succwsor:: ;rrc 11 i~eby  atljutlgc.tl to Ila\-e ful l  p . i .c . r  
to  :~ccc,pt the loan f r o m  the  Public  ITorlis Al t l~n in i s t ra t io l~ ,  o r  : ~ n y  other  
corporatiuli rnahing a loali to  said trustee- fo r  tlic purposes ;the ex- 
1 ) r c ~ i ~ l ;  ailcl to do ally ant1 al l  t l ~ i l ~ g o  nrcw>ary  f o r  the trcceptnncc nirtl 
c o n c l u ~ i o r ~  of the  snuic, intalut l i~~g the ponc1. to alienate a, above pro- 
I itled. 

2. I t  i s  f u r t l ~ c r  ordered that  tlie cokt, of this a~ t i011  be taxed ngaiust 
the defendant by the  clerk." 

r 7 11ie tlcfcntlnl~t cacepted to the judgliie~lt a ~ i d  appc:ilt (1 to tlic S u l x t m e  

C o x ~ o ~ ,  J. Thc plaint i f fs  ant1 the  t l c fe i~~lan t  i n  this  action, as  was 
s l id  of tlle par t ies  i n  l 'uorc ?;. I'oorr,, 201 S. C.. 791, 1 6 1  S. E., 332, h a \ e  
n~lst~onceixccl both t h e  purpose n ~ t l  the sco1)e of ~ I i a p t e r  102, P U ~ ~ I C  
L a n s  of K o r t l ~  ( 'arolina, 1931, uliicli is  entitled ",In :ct to  autliorlze 
declaratory ~udgrne~i t s . "  Tlie bill TI h ich v as enacted by t h e  General 
h w r n b l y  of this  State ,  n a s  al) l ) roled by tlie S a t i o i ~ a l  Conference of 
Coi~imissioliers oil r i~ifor i i l  S t a t e  Laxi s. i n  1922. and  lias been ador~ tcd  
:uld i4 1 1 0 ~  ill force i n  a t  least t n e n t y  states. See Cliifo x i  Laws  h n o -  
tatecl, Vol. 9, page 120. Tlie act  h a s  bceli i n  ful l  force a l ~ d  effect i n  th i s  
S t a t e  since i t s  ratification on 1 2  March,  1931. 

P r i o r  to i ts  enactment, the courts of tliia Srate  had  licl jurisdiction to  
~ ~ l i t l c r  R ~ T ~ S O I ' Y  opinious with resl)ect to? or judgments i leclar i i~g tlie 
rights :111d liabilities of par t ies  to actions or proceedings on a n  agreed 
s t ; ~ t c m t ~ ~ ~ r  of facts. 1iic.l.s 1 , .  ( I ' W ( ' I ~ ( '  ( ' o . ,  200 S. ('., 7 3 ,  136 S.  E., 164. 
Such jurisdiction wax not conferred h- C'. S., 626, bur to^ c. li'culiy C,]., 
1FS S. C'., 473, I 2 3  S. E., 3. Actiolis o r  p r o c e e ~ l i ~ ~ g s  i n  \vhic.h 011 the 

. . 
facts  agrecd there was 110 real colitro.i.crsj a s  to  questioils of 1 a ~ v  arising 
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011 such facts, n hich might  he the subject of a c i ~ - i l  action, x e r e  dis- 
111i;iecl, fo r  the reason tliat the Court  was ~ r i t l i o u t  jurisdiction to de- 

- 
c.oml)lniiit or shown a t  tlie t r ia l ,  i n  order t h a t  the  Court  sliall h a w  
jurisdiction of a n  action instituted ul ic l~r  the authori ty  ant1 pursunnt  
to t h  l)rovisions of chapter  120, Publ ic  Lan-s of Sort11 Caro l i~ la ,  ID:Il, 
tliut the question i11 tlifference between the part ies  i s  one ~rl i ic l i  lliiglit 
lw riic subject of a civil action a t  the  t ime the action v a s  instituted. 
I t  is ilot required for  purposw of jurisdiction tha t  the plaintiff shall 
:11lege or  . s l~o~v  tliat his  riglits l i n w  been invniled, o r  v i o l a t ~ d  by the ile- 
f ( w l a n t ? ,  or tha t  the clefei~lants  have incurred liability to him,  pr ior  to 
rllc coiiiriieliccnlellt of the action. I t  is required only tha t  tlie plaintiff 
s11:lll allege i n  the  complnint and  dion- a t  the t r ia l ,  tliat a, real corn 
rroversy, ar is ing out of their  opposing contentions as  to  their  respective 
l c p l  riglits and liabilities under  a deed,  rill o r  contract i n  ~ w i t i n g ,  or 
u~ l t l c r  n statute, inu~i ie ipa l  ordinance, contract or f rancl~ise.  mis t s  be- 
twceil or among tlie parties, a n d  tha t  the relief prayctl fo r  n-ill m ~ l r e  
ccrtniu that  which is u~ icer tn in ,  and secure tha t  nl i ich is illsecurc. See 
TT7cr7kcl* L . .  I ' l~r ips ,  202 S. C., 311, 162 S. E., 727." 

111 tlic iiirtant case, it  docs not appear  f r o m  the facts  allegftl i n  the  
coi i i~~lai l i t  tha t  the l ) la i l~t i f fs  or t l ~ c  defentlant, 1r.110 is c:lcli n p a r t y  to  . . 

the actiox i n  his or her individual capacity, have a n y  rights, s ta tus  o r  
legal rr.l:~tiolls wliirli a r e  ilir~olvetl i n  the g~wst ion  of law wllicli i t  is 
souylit to liave tleterniinctl I)y a declaratory judginai t .  There is no 
colirrovc~r-,v betnee11 the  1~laintifYs and tlie defendant as  to thcir re- 
sl)ective riglits, status. or l(.gal relations, nit11 respect to the property 
lion- liel(1 by the corporatioli and su l~ jec t  to a charitable trust.  Tlie 
corporation created by tlie General  Aisspmhly of th i s  State ,  a n d  esistiiig 
under the llalile of the trustees of R e s  Hospital,  is  not a p a r t y  to the 
action, nlthougli tlic question submitted to tlie court fo r  the tlcterminn- 
tion involves t h e  powers of the corporation, and  not the  pon-era of the  
individuals ~ v h o  constitute the corporation. 

TTe a r e  of opinion t h a t  on the fa& alleged i n  the complaint,  admitted 
ill the a n s w r ,  and  found by tlie court, tlie court liad no jurisdiction 
of the action, and  f o r  t h a t  reason the  action should h a w  been dismissed. 

T h e  fa i lu re  of t h e  defendant to demur to the  complaint did not confer 
jurisdiction of this action on tlie Superior  Court,  nor does such fai lure  
confer jurisdiction on this  Cour t  of defendant's appeal  f rom the judg- 
n i e ~ i t  which was adverse to his  contention. I n  Heller v. Shapiro,  208 
Vis . ,  310, 2-12 K. TV., 17-1, S7 A. L. R., 1201, disinissing the action, the  





A \ ~ ~ ~ ~ a r ,  by tlcfci~clants fro111 C ' l c w r ~ i i .  .I., :r~itl :I jury, a t  JuI>-  T I > ~ I I I .  
1433, of A \ s ~ r ~ .  S o  error .  

T h e  al~ie~i t lc t l  col~l l ) la int  of plxiutiff ant1 jucigmc~~rt Ily tlrfnult :111tl ill- 
quiry i s  as follon-s : "By 1c.a~e !of court t h r  plaiiltiff fi1c.q tile follo\vi~ig 
nlncli!leil c ~ n i ~ l ~ l a i i ~ t  : ( I )  T h a t  t l ~ e  tlcfcntlants a r e  tl~c. o ~ v ~ ~ c r s  of lot. 
S o s .  6, 7 .  S, !). :111d 10> i l l  ltlock S o .  4;3, of tlic fiwt a(1ditio11 to rl1c8 
to\\-11 of K c s t  J t ~ f f c r s o ~ ~ ,  Sort11 (";rrolilln, llortll of ~ v l ~ i v l i  tht~l.o i q  ;I ~ I ' I I -  

foot llublic allcy, ~vhicl i  x n s  t1etlic:itcvl to  the  ton-11 of \T~'rst J~4Tcrson 
11.- tht. Tl'-t J r f f c r s o ~ ~  L a n d  C'on1l)aliy 1,- plat of 19 1 9  1 T,. \ ~ l l i c l ~  
is cluly r ~ ~ o n I t ~ 1 1  in tlic vficc of t h ~  register of derbtls of Llslir~ C o u ~ ~ t ~ ,  
ill I h k  S-1, p a g w 6 0 0  ant1 601, antl that  said a l l ~ y  :it t l i ~  t i n ~ c  thc 
~ ~ l : ~ i l l t i f f  p u r ~ I i : ~ s ~ d  his 1 ) rop~r t ) -  fro111 tlie Kcs t  Je f f r r so~r  Lalltl (l'ol~i- 
~ I I I ~  ~ v a s o p m  ant1 rernailictl o1w11 un t i l  the tlcfe1id:nlts closet1 the sanic'. 
:I.< \\-ill l ic~reinafter appear .  T h a t  the  plni~ltiff is  the owlirr of tlip ~ ) r o l ) -  
chrtj- 11ort11 of said allcy a1111 thc ~ ~ o r t l w r ~ l  portiou of blocks Kos. 43, 42 
:111tl 41 of said acltlition. ( 2 )  T h a t  t h r  plai~i t i f f  has  erected a b ~ i v l i  :in11 
cont2rrtc wall oil thc 11ort1i side of said :~l ley and  along tlic plailltifi's 
1 ~ r o l ) ~ r t y  l i l ~ e  a11d entirely oil the  plaintifT's property, anti tliat tlie dr- 
f ~ ~ ~ t t l a r r t s ,  witliout tilt, B~ion-letlgr or c o ~ i s c ~ ~ t  of this plaintiff,  ha\-,. c.losctl 
u p  said alley m t i  have joinetl tlicir fencc to  plaintiff's brick alrtl con- 
c2retc,  all and a re  using tlie same f o r  tlie northcrn h o u n d a r -  of t l ~ c ~ i r  
l o t  and thus  closing u p  a1111 a r c  a t t en ip t i~ lg  t o  appropriate  to their  
O\\-II use switl alley and  h a w  refused to remove said fence and colinectioii 
of thc4r f m c e  to the plaintiff's wall and  l lare  refused t o  ope11 said a l l q .  
nltliougli they llave heen duly ~iotified to do so; t h a t  the drfendants  have 
ru11 tlieir fence across said alley and  joined i t  to  the plaintiff's wall nt 
tlircc points. two points 011 block S o .  43 and ollc 011 blocks Xos. 42 a11t1 
41 ; tliat a reasonable cost of the  wall along the  plai i l t i f l"~ liroperty 1i11e 
is 63,000, and  t h e  plaintiff p rays  tha t  tlic defendants be r q u i r c d  to  p :~y  
the sum of $1,500 a s  a reasonable sum for  the use of said ~va l l .  wl~icl l  
is now being used and appropriated by the defendants as the nortllrrri 
b o u ~ i d a r y  of their  property. 

T h a t  the defendants, without  the  knowledge or consent of this p l a i ~ i -  
tiff, used and  appropriated t h e  waven wire and  stakes tliat the plaintiff 
removed f r o m  along the boundary line between hiinself and  said alley 
~ i o r t h  of block S o .  43, which is  reasonably worth $30.00. 
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Vlwrc$fore, plaintiff prays that the defendants be required to remore 
their fence and connection from plaintiff's wall and open said alley, 
and tliat they be permanently reitrained from the coniecting of their 
fence to plaintiff's wall and from obstructing said alley, or  that they 
be required to pay the plaintiff the sum of $1,500 damages. and the 
cost of this action, and that the plaijltiff hal-e such other and further 
relief as he is entitled under the pleadings in this cause. -C. W. Hig- 
gill<, a t to r l l~y  for plai~itiff. (JTerified 7/21/28.)'' 

" .T~r t l ,qmcni  of C ' .  S. C. by Drfaul t  ant7 Incl1rlr,y. This  2ause coming 011 

to be heard before the undersigned clerk of Superior Court of Ashe 
Couilty oil this Monday the 4th day of March, 1929, and it appearing 
to the court that summoils v a s  issued ill the abore entitled cause on 24 
L\lnil,  1928, and persotially served on each of the defendants by leaving 
R copy of S U I I I ~ I I O ~ I S  a i d  copy of cornphiat with each of the defendants; 
n l d  it alqo ~ p p e a r i i ~ g  to the court that  the plaintiff filed a duly verified 
cwluplnint in said cause on 24 April, 1 9 B ,  and that  on 26 April,  1928, 
tlie clcfcntlal~t filed a dcnlurrer to said complaint, and [hat at the Ju ly  
Teriii of Superior Court of Ashe County, 1928, said den urrcr  was heard 
by hi.; Honor, John H. Clement, judge presiding, and a judgment 15 as 
signed s u ~ t a i i l i ~ ~ g  the demurrer of the tlefentlants and g i ~ i n g  the plaintiff 
forty clays to file an answer to said ainendeil complaint; t also appearing 
to the court that the plaintiff filed an ame~~t l ed  cornpliiint on 21 July,  
ID", a l~t l  a c30yy of same was mailed to the tlefendr~i~ts' counsel on 
wid date ;  it further appearing to the court that the defeniln~lts hare  
1 1 ~ 1  c,r t ~ ~ ~ s w e r e t l  said amended complaiiit : 

It is,  therefor^, upon nlotion of plaintiff in this action, considered 
a~i t l  acljudgctl tliat the plaintiff is cntitlcd to a judgment by default and 
inquiry for the value of one-l~wlf of the brick wall erected by tlie plaintiff 
oil his prcnliees as described in the coniplaint to which the defendants 
I~avc  joiil~il t h ~ i r  fence and a re  utilizing; which one-half ra lue  shall be 
il~tcriliiiied h' a jury upon proper issues submitted to them a. provided 
by scctio~is S95-6-7 of the C'onrolidated Statutes of Sort11 Carolina. 
Tllis Moilclay, 4 March, 1929.-J. D. Stansbcrry, clerk of Superior 
('011rt." 

The issue subnlitted to the jury and their answer lhereto is as fol- 
lo\\ s : "Wl~n t  is the ra lue  of one-lialf of the brick W E  11 which the de- 
f (~l ( lante  attachcd their fence, without the plaintiff's oernlission? An- 
s\\ er : $1,G00." 

? .  I h c  court b e l o ~  rendered jutlgnieiit oil the rerdict The  defendant 
made numerous exceptions and assignments of error an(3 appealed to the 
Suprrme Court. The other facts necessary will be set forth in the 
opinion. 
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Cr,.tnris~s, J. 111 / :o / i3 ic '  I . .  2 '1 ( ( , k i ' i~ ,  197 s. C'.,  671. t l i v  jutlge of thc 
S u p r i o r  C'ourt found t l ~ t  i n  not answeriiig plaintiff's co~npla in t  that  
the tlcfciitlants n-ercl entitled to have the jutlgmcnt 1,- default a n d  ill- 
q u i q  sct :~.<i~l(> 011 the ground of cscnsablc ucglcct a ~ ~ t l  r t ~ ( ~ s e d  the 
jutlgrncnt of the  illerk. Plaintiff nppenletl to this C'ourt :11it1 this ( 'ourt  
revcrsecl the juclgine~~t  of the court I~elon-. Tlir, tlcc~isioil i l l  l ~ a r t  is :IS 

follows a t  p. 672 :  "The  clerk gave judgmr>~it  hy tlefault ant1 i ~ ~ q n i r y  
ant1 the tloftwtlaiita matle :r l~lotioii  I d o w  h im to S C ~  aside the j ~ ~ c l p ~ i c l ~ t  
011 the gromid of excusable ~ i e g l w t .  'I'lic motion wns t l e ~ ~ i c d .  :mtl I I I ~ O I I  

aplwal the clerk's judgment was rerenct l .  (Ii. S., 600. -hl a p l ~ l i c a ~ ~ t  for  
rclitbf untler this srctioii inust s11o11- n meritorious clc'fe~isc, a s  \yell as  

r~xrus:lhle ~leglect.  Dunrz 1 % .  , J u n c ~ s .  193 S. C., 354;  C't-!je 1.. , h ' t o i f ~ ,  1'33 
S. C'., $02 ; I l e l t l c r n ~ a u  1 . .  Allills C'o.. 19.' S. C., 626. C ' o i l c d i ~ i ~  111:~t 
tlrrrc, is s u f i r i e ~ i t  evit1e11c.c of c-scmn!~lc~ 11eg1rt.t to support  the fi~itliiig 
to this t~Eoct, \ve l ~ a v e  discwvcretl 110 evi~lence 11-hatever. ant1 of c o u r . ~  
tliilrr is no findiiig, of a rnc~ritorions tlt,fr~ise. . . . Tliis is tl~cl sub- 
stallre of t l ~ c  :nire~itlctl cwinplaint, n.llicli the l ~ l a i l ~ t i f f  is  elltitleti to 
wtablisll by c o i n p c ~ t c ~ ~ t  ev ic lc~~rc~ ,  unless the  clefendalits tliscoi~ilwt tllc>ir 
f r . ~ ~ c e  f r o m  t l ~ e  plailitifi's \\.all :111d reopeii t 1 1 ~  al l ty ,  the l ) l :~ i~~t i f f  iilter- 
x t te ly  asking citlier this  relief or tlitiii:~pcs fo r  the allegtjtl wr011g.'' 

A l t  the c.lo.~e of plai~i t i f f ' s  evit1e11t.e a11d a t  the close of a l l  thc ovitlcilw, 
the defendants riiacle 111otio11s ill the  court below for  jutlgmc~it a s  ix  
rase of noiisuit. C'. S., 367. T h e  court below overruled tliese ~ ~ i o t i o i ~ i  
a11c1 ill :his n-e call sc'e 110 error. T h e  plaintiff's el-idenre was s ~ f i c i t ~ ~ t  
to  btl submitted to a jury, the question n-as solely one of da i i~age  u ~ ~ c l e r  
the tlcfnult a11t1 i ~ l q u i r y  juclgiueiit. S. C. Code of 1!3:31 (Micllie),  ,XY- 

t o  9 3 - 9 6 .  "_I j u t l g ~ ~ i e ~ ~ t  b- t l o f i ~ ~ ~ l t  is o ~ i c  t l ~ i ~ i g ;  r1 j ~ ~ ( l g n ~ c ~ ~ i t  
by default ant1 inquiry consists of two tliiiigs. T h e r e  a r e  two lii~ltli: of 
jut lgn~ents  by default-one f i l~a l ,  the other interlocutory. 1 1 1  :wtioiis 
souiltliilg i n  tiamages tile i ~ ~ t c r l o c u t o r y  judgment, whicll is rcuderetl fo r  
~ v a i ~ t  of a11 a i i ~ ~ v e r ,  is :in :~(lliiissioil o r  eonfessioii of tlie cau.se of netioil: 
ant1 there follows a writ of ii lquiry I J ~  m e a x  of wllic11 the tlaniages a r c  
to bc assessetl." Jit i lgc 1 . .  J l u c . ~ < ~ i ~ i g l ~ f .  137 AT. (~'., PS3, ZSS. 

,1 juclgnlent by default t111tl inqu i ry  f o r  the want of all anan.er estnh- 
lishes the  cause of action a n d  leayes the question of the ainouilt of 
dainages open to the  inquiry. E ' l u n ~ b i i ~ g  Co. 1 % .  H o t e l  C'o., 1GS S. C'., --- 
34 4 .  A m s f r o ~ g  i s .  . . I s b ~ o y ,  170 X. ( I . .  160, hut the burden of proving 
ally damages beyond such a s  a r e  iioiniilnl still rests upon the  plniutiE. 
Hill c.  H o f e l  t o . ,  IS8 S. C., 386. 
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between tlie nor th  :11it1 soutli portioiw of block S o .  10, a i d  estentlrd a 
fence nloiig thc  s o u t l ~  aide of t11c nlleJ- rllroug11 bloc-k -10 and acBro.s 
F o u r t h  Street .  antl c.rec.tctl a ga tc  across wit1 a1li.y n l~out  thc  ~:orr!i 
elid, between tlitr l ine of lots 6 ailtl i o ~ r  11loc.k 41 ant1 there a p i i ~  jui111-11 
rhcir fence to t l i ~  11lai1itifI"s b1,ic.k ~ r a l l ,  u t i l i z i ~ ~ ~  rliis riitl of t l i ~  1)rit.k 
wall a s  n l ~ a r t  of tlicir iwclosure arounitl their prolwrty i n  tli t  11ortller11 
portioli of block 40. - \ny  collteiitio~l ill r~fere11c.e to this mat te r  i. 
concluded i n  tlic j u t l g ~ ~ i ~ n t  by d e f a l ~ l t  :111(1 i ~ i q u i r ~ - .  Tlic rccor11 ilis- 
closes tlint tlie follo\viiig was sent : "To 11. C. Tucker  : Y o u  are l i c ~ c l ~ y  
notified to  rc~nol-c  thil , p t e  a ~ i t l  f m c c  tha t  yon linrc~ ,joirrc~tl to  111y I~ric.li 
wall or1 t11c houtll sicle of 111)- l~wll l i~i . . :  ill tlira t o ~ r i l  of Wes t  tJrffc,r,scji~. 
S. ('.. a ~ r d  p11t >-our f c n t ~  hacli on t 1 1 ~  lille 011 the. sonth ~it11, of tliv 
:rllcy bt~tn-c.c~n I I I ~  l ~ r o l ~ r r t y  ant1 your  l~roper ty ,  ant1 do so \ r i t l l i~i  five 
clays f r o ~ n  tllc ilatc. of this  notice. o r  I \\-ill s w  yo11 for  one-11:rlf' of rh(2 . . 
l-nlne of said wall antl n1.o app ly  to tlic court fo r  n restral1111ig orclcr, 
rc>srr:rini~l,g yon frmn joining thi,c fence to  m y  n.a!l. T h i s  I 1  - \pr i l ,  
19". T. C. Ron-ie." 

T h e  tlefrntlant u-cnt into all  thcsc matters  tha t  a rc  11isl)iitc~I. in  h i s  
restinlony. IIP ewi l  tcrtified : "I will s ta te  tha t  there i . ~  no alley h c ~ n - r c ~ ~  
I I ~  1 j ~ o p ~ r t y  i111il l f r .  Dovie's and i i cwr  lini;: hceii. Tlicrc iq n cl~,ivcj\~-:~y 
that  1 uac to gct iuro m y  vood  .qlietl. p i n g  ill ant1 out.  I ~ n t  no one c l v  
11ns ever u c t l  it." 
A1 tlc'etl n-a5 iirtrotlucctl hy plaintiff f rom E. -1. McSci l l ,  to ~ l o f r ~ ~ ~ i l n ~ ~ t s  

n f t w  tli~rcrilriiig tlic Inn11 pnrchnsctl. L'Alilcl kno~\ -n  nc l o t  S o ? .  C. 7. 3.  !). 

nntl 10, block -13 (So. 13) citllatetl on 3'ir.t S t r rc t  ant1 C'1111rclr A \ ~ - c ~ i u c . :  
fo r  spccific t l t v r i l ~ t i o n  a11t1 location of saitl lot:', ~ C ~ C Y C I ~ I Y ~  i-  1 1 i . 1 ~ a l i j -  

nia(lr~ to t l~ t .  plmi :i~rtl blueprint of snit1 to\v11 of W ~ s t  JPffr~rsoir. \\-llic.l! 
ia rcgisrerc~l ill the o f i c ~  of thc  r ( > g i ~ t e r  of d i ~ v l s  of ,\ .sILc ( ' ~ n ~ i i t y ,  Yortlr 
C'nroliiln. i n  I30(1li R-1, page 600. to n.liit*li rt4crcmc.e is li trc~l),~- iirntlt." 

T h e  bluellriiit a. 1,art of the> r c m r d  i n  this  Court  sIio\vs tlltl :11!(.y. T l i t~  
c!cfcl~d:rr~t. H. ( ' .  'l'11c1ii'r. t i > ~ r i f i i d  011 cro.;.:-c~samill:~tiol~ : "I cli,~c~cjii~rc~c~rc~I 
m y  pati, f rom t11v n : ~ l l ,  ir h a ?  l~ccw olli>~i fo r  :r ?-car or ~i loi~e."  T11i. illat- 
tcLr, if o~rc. of pnrri:rl ( I I , ~ C I I R I . .  TIC 110 ilot t l ~ i i ~ l i  i t  iiiatcrial oil tliis rcc*(ort!. 
Tlic defcntl:~iit.- contc~~ltletl tllc.ri, n-as 110 alloy to  o p n .  Tlic j111.j- l i c ~ a i ~ l  
this co l i t e l i t io~~ an(l n . ~  (lo  rot W P  tllat i t  is ~ j ~ ~ c ~ j i ~ t l i c ~ i a l  or r e w r ~ i i 1 1 1 ~  OI.~(-11.. 
A \ s  t o  t l ~ c  ~ s l u c .  t l e f ~ w d a ~ l t  Tiwlicr. saitl:  "I c o n l ~ l  l11ac.c iio ~ : r l m  on i l i ~  

\\.all w t l l ~ r e  \ r ~ ~ l t l  I IP  110 Y L L I I I ~  ,KO f : ~ r  :I,< I :lnl c+o11rr~r11~11. a1111 1 1 i I  

lmrticular I-alue to al l .  inclil-i(lua1 that  I c.oultl sw." 
J .  A. T e a w r ,  a \I-it~rcs.; f o r  ( l o f i ~ l l ( l : ~ ~ ~ r ,  t ~ t i f i e i l  : '.I nm fami l ia r  n- i r!~ 

H. C'. Tucker's proljerty, aiitl thr, 11-all l ~ u i l t  h- J l r .  Ro~ricl hr t~recw M r .  
Bowic niltl M r .  Tuvkr~r .  I n.:w ill West .Jeffcwoii a t  the t ime the \\-all 
was built. I ha\-e ail o11iliio11 satirf;tc.tory to 111ywlf as  to  I-alue of tht, 
wall 011 3 IIari.11. 1929. I11 ~ n a k i i ~ g  u p  the \-slue of this n.:d for  t l 1 1 3  
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purpose of this  f n l c e  i t  n.ould not he more t h a n  $1.00 per  foot.  250 
feet of this  wall is aloiip M r .  Tuckcr 's  property." 

T l ~ e  csccptioils nntl : ~ ~ s i g i i l n ~ n t s  of e r ro r  matle h~ tlefcntla~~t::  c:l1111ot 
be sustail~ctl .  T h e  jury,  t l ~ c  t r iers  of the facts,  llcartl all  the  evidence a ~ l t l  
rclltlcrctl tllcir ~.el '(l ict .  T h c  plaintiff co~~te l ide t l  tha t  the  ~ v n l l  cost about  
$4,000. T h e  wrt l ic t  was f o r  $1.000. Tlic court 1)c~lon- i n  n carcful  c l ~ a r p c  
appl ied tlie Inn. applicable to tlic facts.  V e  find i n  lav- 

S o  error .  

JIART SII.ER HIGI)OS r .  W. I,. HIGDOS. BASIi O F  FRASIiT,IS, I3AXIi 
O F  \VEST .JEFFERSOS, A. B. SL.1G12E, SHERIFF OF JIACOS COUSTY. 
R. S. JOSES,  THUSTCF: FOR GEORGE R. JI tPHERSOS asn GEORGE R. 
McPHERSOS. 

(Filed 2s February, 1934.) 

Dower H a-Vndw facts of this case wife held not cntitll-.d to have value 
of inchoate dower computed and paid to her in cash. 

Plaintiff, alleging that <lie had been nbaiicloiied bg her l l1i4mld, b ro~~gl i t  
suit to enjoin the sale of her 11usband's land% under a deed of trust m ~ d  
cxecuti~,ns 011 juclrments agninst him until her riqlits to inchonte doner  
in tlic l:inds could he dcterminccl, :ind to liare tlie present ralue of her 
inchoate tloncr in tlie lands of her l i ~ i n c  liusluni~d fixec and paid to her 
in casli. Held .  altliouqh inchoate dower has a p r e ~ e n t  ~ a l u e ,  the enjoy- 
l n ~ n t  of the estate is expressly postponed by statute until after the 1111s- 
band's death, mid is contingent upon tlie wife surviring her liusba~ld, ant1 
other lxorisos of the statute. C. S., 4099. 6100, and deffndant's demurrer 
to the coml~lnint was properly sustained, Bloircr Po. t. XflcKelixie, 107 
S. C.. 132, not being applicable to the facls of the preeent case. 

. \ P P E \ L  i). plairitifl f r o m  .17lc!y, .T., a t  So\.cniber T c r ~ n ,  3003, of 
11 \ ~ - o s .  ,\ffirmctl. 

F o r  the detcrminatioii  of this  action, the only allegation i n  plaintiff 's 
coinplaillt n c c c s s a y  to  be considered i s  a s  fo l lo~rs  : "Tha t  the plaintiff 
i.; n citizeu : ~ n d  r w i d e ~ i t  of J l a c o n  County.  Sort11 C a r d i m ,  n-here she 
11a- r c ~ i d e t l  ~ o i ~ t i i i ~ o u ~ l y  fo r  tllc last p a ~ t  l i i ~ l e  years  a ~ l d  more. 

T h a t  the tlef(~utlailt, W. 1,. I I igdon.  i s  alho a citizen a n d  resident of 
1Iacuil Couiltp, S o r t l i  C : ~ r o l i i ~ n ,  hu t  is a t  this  t ime temporar i ly  rcsitling 
ill the c i ty  of S a c r : u n c ~ ~ t o ,  ill tllc S t a t e  of ( 'nlifornia. 

Tlint the plaintiff ;lilt1 clrfei~tlant,  W. I,. Higdon .  1vere mar r ied  to  
tach other  on 28 S e b r u : ~ , ~ ,  19%, i n  the ci ty  of At lan ta .  F u l t o n  C o u ~ l t y .  
Georgia. a n d  t l ~ e r c a f t e r  lil-ctl together as  11usband and  r i f e  u p  uu t i l  
about 17 Jul ie ,  1033, a t  which t i ~ n e  the said TI7. L. Higtloil, without a n y  
juqt cause or  cscusc, or  a n y  fau l t  on the  p a r t  of the plaintiff, wrong- 
ful ly  n~ i t l  un ln~vfu l ly  ahautloncd the  plaintiff,  a i d  sill(-e said t ime tllc 
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said R. L. Higdon  has  rcsidetl ill t h e  city of Sacramento, i n  thp S ta te  
of Cal ifornia .  

T h a t  t h e  plaintiff is atlvisetl autl believes tliat ?he occupies the s tatus  
of a preferred creditor of lier husband, IT. I>. Hig t lo i~ ,  on acrount ~uf 
lier inchoate riglit of do~vcr  i n  the real estate o~rlletl  bj- liiim, as afore>- 
.said, ant1 of the  T-alue of $101,000, as  aforesaid, and tha t ,  as slip is atl- 
visctl and believes, tlie present ~ a l u e  of her  co~itingeiit  riglit of c lo~wr  
dur ing  the  l i fe  of licr saitl liushand can be computrd aiid that  the c0rrec.t 
rule o r  computa t io i~  is to ascertain the 1)r~se11t  v a l ~ ~ r  of a n  a111111ity fo r  
licr life, accord i i~g  t o  tlic i~ i tc rcs t  i n  tlic third of the procectls of t l l ~  
e t a t c  to wliicli her  cont i i~gent  r ight  of dovcr  attaclics, ant1 t l ic i~ to 
clctluct f r o m  tlic, l ~ r e s e ~ i t  d u e  of the ai lnui ty fo r  licr life, the \ - : i l l ~ t ~  of 
a s imilar  aiinuity, depencling upoli the joint lives of herself :111tl l ir~r 
husband, and tha t  the  difference betrrcjen tlicsc tn-o sums Trill he rlic 
present value of her  c o n t i ~ i g e i ~ t  riglit of dower;  and  i n  tliis c01111c~c~tioii 
the plnil~tiff avers tliat tlic a i i i ~ u a l  net i ~ ~ r o i u c '  froiii her l i u ~ b a ~ ~ t l ' s  bait1 
rval estate, a i ~ t l  ill n-liich she is  entitled to share, as  nforesaitl, is t l iv  

swii of $7,000. 
TT'hcreforcl, plaintiff p rays  the court : (1) Tliat the sale of the property 

of TI7. I,. I I ig t lo~ i  under  tlie aforcsaitl dee:l ill tru.t by R .  S. . J o n ~ ,  
trustee f o r  George R. McPliersoi~,  be restrainctl unt i l  tlie furtlicr oule? 
of tlic rourt .  ( 2 )  Tliat the i lcfendai i t~,  tlic B a n k  of Frnnliliii n ~ i ( l  tlii' 
B a ~ i k  of T Y ~ R ~  Je f f~rso i i ,  aild -1. B. Slaglc, sheriff of Macon C'olu;;. lrc 
i ,estrai~leti  f m m  sr l l i l~g ,  or attemptiilg to sell ail7 of the  1a11ci. of the 
clcferidaiit. IT. I,. Higdon,  i n  satisfaction of the jutlgiiic~its ol)tainta(l liy 
tlic tlcfentlant b21iiks against TY. L. Higdon uiitil tli:: fu r ther  ortior- of 
this court. ( 3 )  Tliat the plailitiff's inchoate riglit of (lower in  tlic lailci. 
of the saitl n'. L.  IIigtlon bt, protected aud prewrvetl by n  prop(^ 01dci' 

of the court. ( 4 )  F o r  tlie costs of this action to be taxed h>- the c l t ~ k ,  
a i d  fo r  sucli o t l ~ c r  aiid fu r ther  wlief as  the plaintiff may  br ciititlctl 
to iu  the premises." 

Tlie defeiltlai~ts tlt~murretl. T11c. tlemurrcr a1111 jutlgliiclrt of tlic court 
lwlon- is as  f o l l o ~ ~ . ~  : ( 'This cause coming on to be Iicartl before tlit! untltar- 
signed judge at  the S o ~ e m h e r  Term,  1003, of the Superior  Court  uf 
I\lacon County, upon the demurr r r  o r e  feiczis of the tlrfeiidants ciiteretl 
tliercin, f o r  tha t  : (1)  I t  appears  upon the face of the complaiiit fro:ii 
the  allegations aiid prayer  tliereiii contained tha t  the relief sought by the  
plaintiff's iricl~oate r ight  of dower i n  the lalids of her husband, who is 
now l i ~ i n g ,  and  the fising of tlic preso~it  value thercof, to tlie end tha t  
the  plaintiff m a y  receive tlie saiile ill cash. ( 2 )  I t  appears  f rom tlie 
face of t h e  complaint tliat tlie property of the  defendant n.liicli t l ~ c  
B a n k  of Frankl i l i  is ulidertalring to advertise and  sell, is the property 
of the defendant, Ti7. L. EIigdo11, and tliat the sale of said property n-oultl 
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not i n  a n y  n a y  i ~ ~ v o l w  or  affwt  the  r ights  of the 1)laintiff in  said 
1 ) r n p ~ r t y  if the plaintiff's i~ lchoa tc  riglit of ( loner  thcr r iu  should a t  some 
lntilr tlatc h c o m c  consummate. ( 3 )  F o r  that  it  appear9 upo11 the face 
of rlle colnplaint tha t  the action was i n s t i t u t d  originally i n  the S u l m i o r  
C o l ~ r t  of Macon County. whereas, if maintainable a t  a1 , i t  slioultl l l n ~ ~  
h e n  b r o ~ ~ g l i t  as  a spec id  l~roceetling before the clerk of Snperior  Conrt  
of I Iacon  County. 

TYhereupon, upon due considcl~ntion of the recortl ant1 the nrgumellts 
of cou~iscl,  thc court hciug of opinion t h a t  the  action rannot  he main-  
tniilcd by the plai~rtiff i n  thi.; court  a t  this t ime,  fo r  the  ohjccts and  
] , u ~ p s e s  souglit i n  said c o n ~ p l a i n t  : 

I t  is, t l ierefor(~. coi i~idered and  adjudged by tlle court that  r11e dc- 
n lu i re r  o l e  f e n i r s  lw am1 the same is llercmby sustained and  alloned." 

' h e  lilaintiff csceptcd, a s ~ i g n e d  error .  and appealctl to the Suprenle 
Court .  

C ' L A R I ~ S O S ,  J. T h e  que~t io i i  to be decided i n  this  case, is the plaintiff,  
M a r y  Si ler  Higdon,  wife of W. L. Higdon,  under  the facts  and circum- 
stance.; of this  case cntitled to  have her inchoate r ight  of clover assigned 
nntl laid o f  to her, or the  cash r a l u e  thereof ascertai~letl  and i t  bc paid 
t o  her duriiig the lifetime of her  l lusband? TfTe th ink  not. 

C'. S.. -1099, i s  as  f o l l o m :  "Widows shall be endowet1 as  a t  common 
1 x 1 ~  as  i n  this chapter  defined: P m v i d e d ,  if a n y  m a r r i ( d  woman shall 
coninlit adultery, and  shall not be living with her  husbatid a t  his  death. 
ur shall be convicted of the  felonious slaying of her  husband, o r  being 
accessory before tlie fact  t o  the  felonious slaying of her  husband, she 
shall thereby lose al l  r ight  to dower i n  the lands and  tenements of her  
l lusba~id ;  a n d  a n y  such adul tery or  conviction m a y  be pleaded i n  bar  
of :my action or proceeding f o r  tlie recovery of dower." 

C'. S.,  4100, ill par t  is a s  f o l l o ~ s :  "Subject to  the  l~ro\-ision i n  the  
lweceding sectiol~, el c ry  mar r ied  woman, upon the  death of her  husbalid 
intestate. o r  i n  case she shall dissent f rom his  will, s la11 be entitled 
to a n  estate f o r  her  l i fe  i n  one-third i n  value> of all  the lands, tenements 
and lieretlitamellts wllereof her  husband was seized and  possessed at  a n y  
time dur ing  tlic c o ~ c r t u r e ,  i n  whicli th i rd  par t  shall be included the 
dwelling-house i n  which her  husband usually resided, together with 
offices, out-l~ouses, buildings and  i m p r o v e m ~ n t s  thereunto belonging or  
a p p e r t a i ~ l i n g ;  she sllall i n  like manner  be entitled to  such a n  estate i n  



S. C.] SPRING T E R N ,  193-1. 6 5 

all lcpnl r ~ g l ~ t i  of r ~ h i l p t ~ o i l  and cquitie9 of rcdemptior~ or other 
equitable c,.tatri in lantls, teriemel~ts and heredltarnents nhereof lier 
Ilu-1)antl \ \ a -  -c17ed in fee at ally time tlurmg the couerturr, subject to 
:rll r a l ~ t l  cwcuru1)rauccs csistlng before tlie corerture or made during it 
11 it11 hcr free con-(,lit lam fully appearing thereto." 12t w f e r a .  

1 1 1  ( i u f c  I I  0011 1 .  I / ' o ~ L / ~ H s o ~ I .  ll:3 S. C.. 312 (313), it  is said:  "By tlie 
c ~ s p r e ~ s  n onl- of the statutt,, her clijojrneiit of the possession of one- 
tliirtl of t l i ~  lal~il  1. po+tpoi~rd until the death of her husband. The 
clefenclallt. I I ; ~ T  c acqulrcvl the 11usband'9 rights. They stand in his place 
as to this l a ~ ~ d .  She has, ~t iz true, a right, an  inchoate right or estate 
111 the lniltl. hut i t >  elljojniel~t i~ pobtpo~~ed by the law untd  the death 
of lier liuzba~icl, :rnd is coi~t~ngel i t  upoli her surriving him. The caw of 
l ~ ' ~ 7 t o n  I > .  E l l i o t t ,  6 6  S. C'., 195, is dlrectly in point, n e  tlil~ik." 

I I L  Ro(1rtiioi 1 .  1 ~ ~ 1 / ) 1 t ~ ~ o t ~ ,  134 X.  ("., 50.3 (504) : ("l'11~ ~v i f e  11:~. 2111 

irlclioatc~ r~g l i t  of (loner, 11ut slie has 110 present right to thc property 
nor to i t \  p o ~ , c ~ ~ i o ~ i ,  nor any dominion oler  it, she has only a n g h t  
t l ~ e r c i ~ i  co~lti~igellt upon s u n  i r  irig her liusbald, rr hich may not I~apperi. 
G u f e i ~ o o t l  1 .  I l 'omllnson,  113 S. C., 312." 

I n  Kool,  1.. 1101 t o n ,  190 S. C., IS0 (153) : ('On accoul~t of the nature 
of the nifu', i11tcre.t 111 an inchoate right of dower, she cannot set up  
11er t~lami to clonc>r du r i i~g  her Iiusha~~tl 's l~ fe t l~ rw.  H u g h ~ ,  1 , .  X r t ~ i i t ,  
67 S.  ('., 3sG; E'cltorl P .  Elliott, 66 N .  C., 193; O'Kelly v. W d l ~ a t i ~ s ,  
54 S. C.. "3; Gufezc ood c. I l 'omlinson,  113 S. C., 312; R o d m a n  r;. 

l i c ~ b ~ n s o n ,  134 S .  C., 303. This rule does not affect her rights in equity 
for the protection of lier inchoate right, as discussed in Deans v. P a t e ,  
114 IV. C., 194: Gale u .  l ' o l c n s o d ,  105 K. C., 828, and cases therein 
cited." 

We think the case of G t  i f i 1 ~  c. G i ' l f i t ~ ,  191 K. C.) 227 (289), is de- 
c l s i ~ e  of this contro\ersy. The  facts are similar: "Upon the death of 
the llusba~icl the dorr er becolues consummate. During the lifetime of the 
11u4mnd) it is incl~oate. Tlie nife,  during the lifetime of her husband, 
by proper c o n r e ~ - a ~ ~ c e ,  can alienate lier inchoate r ~ g h t  of doner. The 
\t lfe j ~ i i ~ l i ~ g  T\ i th her husband in deed of conr eyaiice and priuy es- 
anl~nntion. C'. S., 4102." 

TVe h a l e  read the b r~e f  and supplenleiltal brief of plaintiff carefully 
p rqa ru1 ,  but r\c. do not thiuk tlic authorities rriaiuly relled on, Gore / .  

2'uu m e n d ,  105 S.  C., 223, and B l o w e r  C'o. 1). -lIacIienzle, 107 N. C., 
152, applwable on the fat7ts and pleading in this action. The  cases of 
( l i c ~ i n i t u l  ( o. 1 . .  I l ' u l o t o t ~ ,  137 1. C.,  s l7 ,  ant1 I i o l f  1 . .  L y n t h ,  201 
S. C'., 404, mere actio~ls nh r re  tlie dolrer had become consummate. S o r  
(lo v e  th i r~k the other autliorities cited by the plaintiff applicable. Fo r  
tlie reasons gir en, the judgment of the court belon is 

-1ffirrnetl. 
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Fox 2;. BARLOW. 

POLY FOX, JR., BY HIS SEXT FRIESD, POLS FOX, SR., v. RUFUS L. 
BARLOW. 

(Filed 28 February, 1934.) 
1. Automobiles C f- 

A driver of an automobile is required to observe a ,:rcater degree of 
care when approaching small children on tlie shoulders on a highway. 

2. Same-Evidence held insufficient to be submitted tc~ jury in action 
to recover for injuries to child struck by car on highway. 

Evidence tending to show that plaintiff, :I five-year-old child, was walk- 
ing on the shoulders on a highway with his mother and that  she was 
holding his hand, and that  he was under her immediate control, when sud- 
denly the child broke away and ran across the road immediately in front 
of defendant's car, without evidence as  to defendant's speed immediatelx 
prior to the accident or that he was driving a t  excessive speed upon 
approaching the scene of the accident, and that upon the child's running 
in front of the car, defendant swerved the car to the left in nn attempt 
to avoid the injury and struck and injured the child on the left-hand side 
of the highway, is held insufficient to be submitted to the jury on the issue 
of negligence. 

3. Negligence A e- 
Actionable negligence is not presumed from the mere fact of injurx, 

lion-ever unfortunate or wuere the injury may be. 

4. Automobiles C &Evidence held insufficient to be submitted to jury 
on question of excessive speed in residential district. 

Where there is no definite evidence as to the number of residences a t  
the scene of the accident so as  to bring the place within tlie statutorx 
definition of "residential section," C. S., 2615-8, or "residential district," 
C. S., 2621(43), and no evidence that the speed of the car was a proximate 
cause of the accident in  suit, the evidence is insufficient to be submitted 
to the jury on the question of defendant's negligence in exceeding the 
speed limit prescribed in residential districts, there being no evidence that 
defendant exceeded the slwed limit lwacrihed for highwag trwurl generally. 

CIVIL ACTIOS, before Warlich.,  J., a t  J u l y  Term, 1933, of CATAWBA. 
O n  7 J a n u a r y ,  1932, i n  the  af ternoon about  three-thirty or f o u r  

o'clock, the  mother  of plaintiff and  the plaintiff were walking on Higli- 
way  No. 1 0  between Newton a ~ d  Conorer  arid t ra re l ing  i n  the direction 
of Conover. T h e  defendant, d r i r i n g  a one-seated F o r d  cabriolet, \ \ a s  
t ra re l ing  f r o m  S e w t o n  to Conover i n  the  same direction. At t h a t  t ime 
tlie plaintiff was fire and  a half years  old. T h e  mother  of plaintiff 
s a i d :  "We were on the right-hantl side going toward C x l o r e r .  . . . 
T h e  school bus and  some other  cars  were passing. They  were going 
i n  the  direction of Newton. . . . After  a l l  those cars got by-bus 
and all-I stopped and  looked around and  saTr this car  coming and I 
v a i t e d  or v a s  going to wait  unt i l  this  ca r  got by. I t  n a s  the only car  
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that was coming or going, and my little boy jerked loose and he saw his 
little sister Louise and ran across the high~vay to her. Wlien I saw 
the rar  tliat struck my boy I n as up the highway a piece. We were 
nalkirig on the shoulder of the highnay. . . . My daughter's name 
is Louise. She  came out toward the road and started down the liighnay, 
roi~iing to meet us. I know that he started across tlie highxay and got 
hit,  and after that  I cannot tell you any more. . . . After those 
cars passed, illy boy jerked loose from me and ran a c r o ~ s  the road. It 
u a s  my intelltion to kecp hiin froin running across the Iiiglinay, hut 
he had riel er done such a thing before and I didn't think he nould do it. 
H e  startetl acroqs the street to see his sister on tlie other side. His  sister 
11ad just come from sc~liool. . . . H e  n a s  stricken on the left-hand 
side of tlie llig11~1-ay. I tlon't know liow fast Mr. Bar lox  n a s  going. 
. . . The  child startcd to c r o s ~  the liigliway. The littlc fellon rail 
just as hart1 as he could run.  I I c  did not run  right in front of X r .  
Barlom's car. . . . H e w a s  not going straight across. . . . I 
told Mr.  Barlow at the time that 110 matter ~vhether the child lived or 
diet1 thni lie \ \ as  ill i ~ o  n a y  to blame and I didn't blame hiin at the 
tirile, but I found out later that lie n a s  on the wrong side of the road 
wlleii lie hit the cl~ild. . . . I clianged in? niiiid about wlmt I told 
him after I found out he n a s  011 the wrong side of the road. I t  just 
came to me how it nas.  I didn't know it when I n a s  talking to Xr .  
Barlow. I t  i l c ~ e r  came to my mind ~ ~ h i c h  side of the road tliat car 
sl~oultl h a t e  been on until after I got to the hospital. . . . I sau 
Mr. Barlon. pick up t l i ~  child on the kft-llat~tl side of the rand." 

The eviclei~ce tended to show that the plaintiff sustained a brokeii 
leg, :i fracture(1 skull and numerous bruises, and remained in  the hospital 
about t n o  weeks, nllen he n a s  returned to his home. 

Witness for plaintiff said that he was standing inside a filling station 
and noticed "the car that struck the child corning u p  the road. . . . 
TThen I first saw tlie car in my opinion it was moving bet~veen 35 and 
40 miles per hour. . . . Xr.  Barlow was about 150 feet froin the 
place of the accident when I first saw him. . . . I don't kr~ow what 
rate of speed it \\as going a t  the time of the impact." There was 
evidence that a dirt road intersected Highway No. 10 near the scene of 
the accident. The  said nitness continued "wl~en I saw the man going 
toward C o n o ~ e r  he n a s  about 150 feet from the crossing. I t  is 35 or 
40 feet froin the crossing to where the accident occurred. . . . That  
crossing i; used right smart. I t  is a regular street. I t  is not in the 
corporate limits of S e n  ton or C o n o ~  er." 

, ho the r  witness for plaintiff, a ciril engineer, testified that "begin- 
ning about the Log Cabin Serrice Station I measured down the higllway 
a thousand feet. I found eight residences within that distance. . . . 
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I did not count how many houses are within 1.000 feet north of the 
intersection toxard  Conover. . . . I f  you were a stranger aud not 
acqnainted with that  country and got in your car antl started toward 
Conover, you would have to get rather close up to that intersection 
before you ~vould know there was one there. I doll't rcniemh~r  seeing 
any sign or signal to show there is an  intersection. . . . I can't say 
that  for  a distance of 300 feet either Tray from the ii~tersection it is 
mainly unoccupied. . . . For  a distance of 300 feet north and 300 
feet south on either side there niay be a good deal more 1:tnd uuoccupieil 
by houses than there is occupied." 

There \yas testimony tending to show that  tlie collision occurred about 
100 feet from the intersection and that certain skid marks on the pnl-e- 
ment began about the center of the road going toward Conover aild 
extended toward the left-hand side of the road. Describing the marks, 
witness said:  "I don't mean skidded. You could see where he startctl 
to stop. I would not be right positire h o ~  f a r  he sk iddd ,  but around 
25  or 30 feet. The  skidding Tvas from the direction of left from tlie 
right.'' 

The  defendant testified that  he was driving his car i11 a rareful manuer 
and saw the plaintiff and his nlother walking ill the same direction ill 
which he was traveling; that  they stopped and were standing on the 
shoulder of the road, "and just as he got within a little 11 ay of tlicili, 
those two cars passed, and the child pulled loose from its mot11c.r 
and jumped suddenly in front of me, some six or eight feet ill frout of 
me. I cut to the left as soon as 1 could in  order to miss the child :~ i ic l  

its mother. I did not go straight because the mother nns  there. Slie 
was reaching out like she was going to  ratch the child, and I thought 
I could turn to the left and miss them. T h e n  I hit hini I was runn i l~g  
across the road. I picked him u p  and took him in the house antl put 
him on the bed. . . . Jus t  before I passed the intersection I cut 
my speed to about 20 miles. Before that  1 was running 25 or 30, antl I 
didn't gather any more speed until the child *jumped in fl.ont of me.'' 

Issues of negligelice and damages lvere submitted to the jury and 
ans~rered in favor of the plaintiff. 

From judgment upon the ~ e r d i c t  assessing damages the sum of 
$1,250, defeiidant appealed. 

BROGDES, J. Experience denionstrates that childwli of tender years 
ill or about streets and liigh\rays are likely in obedience to impulsc to 
1'1111 into or across such streets and highways sudtlcnly and witllout 
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to t u r n  professor. 
Ho7vc.r-cr, ill the ( ' a . 5 ~  a t  I ~ a r ,  tllr child 1va.q .stantling nli tl~c. ~l loul i lcr  

of tllc higl i \~a>-,  u ~ l t l ~ r  the iri~mcdiirte control of tlie ~ l i o t l ~ e r .  rC;11(> 1i~lld 
h im 11- t h e  liailtl. She  s a y  the approach of tlc.f(,ntlant's car  a1111 xtol11)c.tl 
to u-:lit fo r  i t  to pass.  Oh\-iously i t  was nc3ar at  hand.  Su t l t ln~ ly  t11v 

c.hild jerked 1oo.c f rom the mother  and startwl t n  r u n  across t l i ~  111gh\\ a?  
to meet his  sistcr on the opposite side of the r o a ~ l .  T h e  d c f e ~ l ( l a l ~ t  tnrlro 1 
to  thc  left and struck tlic child on tlic left hantl sitlr of tllc load,  ill- 
flirtilrg s t r ious and pcrrnzrnent injuries. Tlicrc x a i  no e\ irltm~r. of thc. 
<peed of the car  i~nmedia tc~ ly  precetling the act of the child ill rwl r i i l~g  
a c 4 r o s  the  roatl. T ~ I P  road was ~ t r a i e l l t  for  600 or  800 fe t t .  The1e i. - 
110 evitlcr~ce as to lio\v (.lose the car  n-as nhc11 t l ~ c  child xtartctl avross 
the highn-ay r3xccll~t the  evidence of dc~fvlitlnnt. who tes t i f id  that  tllc~ 
c.lliltl jtarltcd loo.se ant1 st:~rtctl  across tl~c, roatl n-11i.11 his car  \\.as I I O ~  nlorcs 
rl1a11 six or eight f w t  a\\  av. 

Such  is tll; s tory told i y  t h e  t c d r n o ~ i y .  
A \ c t i o a : ~ h l ~  ~icgl igenrc is not presumctl frclii tlic mere fact  of illjury. 

l i o \ w v c ~  u ~ l f o r t u ~ l a t c  or scxvcre the illjury m a y  hc~. So, i n  order to s l~on.  
a11 escwsivc~ slwcd tllc plaintiff invoked the pr i~ ic ip le  that  t l ~ c  arcitlcirt 
oc~c.~irr(vl ill :I r ~ s i d ( ~ i ~ t i : i l  (listrict. C ' .  S., 261S(:i) l ) r e ~ < * r i l w ~  :I ,~pooil of 
tn-elrty nrilcs per hour  ill a residential section aild undertakes to clrfinc' 
tlie re.itleritia1 section 0x1 h igl~\vays b ~ -  providing that  "resic1enti:rl sections 

lwillt 1,000 feet an-ay 011 sirid roatl or liigli\vay there a r c  ;I. I I I : I I I ~  :IS 

cligllt rwitlcl~c~c~s.' ' ('. S. sect iol~ 2621(-13) j t ) ,  (1(&11c~s rt~it1e1lti:rl tlis- 
tr1c.t :IS "the territory col~tiguoiis to a highway not c o ~ n p r i > i ~ ~ g  ;I bu.i- 
liebs tlistrlct n l i c ~ ~ i  the frontage on s u c l ~  l ~ i p l i n a y  for  a tli-tanct~ of :100 
feet or more i. m a i n l -  occupied by dn elllngs or by- (IT\ ellily. alitl 
buildings ill use fo r  busi~iess." T h e  t l i a l  judge espre,ised tlunlrt a. to  
TI 11icl1 of these antagoilistic tlrfinitions sl~oulcl be adoptcd, but r c p r t l l c -  
of t l ~ c  cmlflict or of h o ~ v  n i w h  thc statutes sn-ear at  each other. tiicy 
haye 110 bearing on this  caw. As n.c interpret t h e  record, there is 110 

(!(,finite cvidel~cc of the ~ ~ u m h e r  of resitlcnces 111easnr~t1 from tllc. p o i ~ l t  
of the cnllisioll or as  to  I \ -h~ther  i n  a space of 300 feet the  s u r f a w  of 
the) ea r th  ''iq mainly occupied hy dwellings or by (111 e l l i n p  ant1 lrnilili~lg- 
ill uye for  busi~less." T l ~ i l e  T-arious mcasurcments n e r c  ~n l~mi t t r . t l  
* c . ~ c ~ a l  \\itneases. the vi ta l  point is  corercd ~ i t h  fog ailtl u~ic.el~t:linty. 
l l o r c o w r ,  there is no ev idr l~ce  tha t  the spc~rd of the car naq thc~ 11ros- 
imate  cause of the ill jury. ( 'o~iscqucnt ly the ~ u o t i o n  for  1 1 i ~ i i ~ u i t  ~11oult1 
have been allon ed. 

Rel ersed. 
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('IjTDE F. WOOD V. SHESASDOAH I J F E  ISSURASCI3 COMPBR'T. 

(Filed 28 February, 1034.) 

Insurance C c-Held: under terms of special agent's cor~tract with gen- 
eral agent, special agent could not hold insurer liable for com- 
missions. 

Plilintiff W:IS a l q ) o i n t ~ ~ I  :I s11wiaI :~g t ,~ i t  i1y :I g(511~rk11 ~ I I ~ < I I ~ ; I I I ( ~ ~  ;1gc111t 11y 
c ~ ~ ~ r t r ; ~ e t  s l~ t~ . i fy ing  l~l ;~int iWs :tntl~ority in rt%g;lrtl to l l r~~euring ;~l~l) l ic~ut iow 
for insnr;rnctx in 11t'fon(li111t (aoml)ilny. (~ollt~ctiug thc~ first i11111ui1l ~~r (wl iun~s :  
on applications obtained 11y him, and co~nnlissions to be allowed him hy 
the general agent on rene\\'al premiums paitl on policies obtained by him. 
ant1 t'spreesly specifying that plaintiff was to hold the gctnertll agent and 
not the insurauce coml~nny lialrle for any comn~issionci due. All caul- 

missions due by insurer on rene\r:lls of policies con~in,q through the gtan- 
eral agency for the years in question were offset by insurer against 
int1el)tedness due the insurer by the ilgenc?. The specifll ngent brought 
action against the insurer to recorer the amount of com~nissions due hi111 
on renewal policies by the general agent on the theory of lnouey had and 
reerired to his use by tlie insurer. H e l d ,  the contracts bet ween the general 
a,gent and the insurer and the sl~ecinl nsrnt :~ntl tlie g~?litml ngent are 
stll~aratg and intltll~endent. and no l w t  of the comn~issinns on rene \~a l s  dnc 
by the general agent to the sl)eci:11 agent was to be set apart or held in 
trust for the slrecial ngent, t ~ n d  insurer had the right to offset the conl- 
lnissious on renn.als ag:~inst the tlel~t due it by the general agent, : I I I ( ~  

insurer's  notion of nonsuit in the special agent's : ~ c t i o ~ ~  :~gninst it \\'as 
properly allowed. 

.\PITAT. hy p l a i ~ i t i f f  f r o m  JI(,EIJV!/; .J., a t  J u l y  Term,  1033, of l3r.s- 
C O N  RIL 

T11:> 11. P. Colcy -1gcncy. of Shelby, S o r t l i  C a r o l i ~ ~ n ,  7vas tlic gc.l~cr;~l 
agent of the S l i c ~ ~ a ~ ~ d o a l i  Lift, I n ~ u l x ~ i c c  ( ' O I I I ~ I ~ I I ~  a11(1 011 22 Ovtobcr, 
1926, liintlr a wr i t t en  contract with the plaintifi ,  niatc.ria1 par t s  of ~vliicll 
a r e  as follows : 

K h w a s  the said M. P. Colcy A1gc~lcy, p a r t y  of tlic first pa r t ,  lins a 
general  agclicg contract wit11 tlie S l i c l ~ a ~ ~ d o a l i  L i fe  T ~ U I . . I I ~ ~ T  (''olnpan;t-. 
Il lcorporatcd, allti desires to  secure tht! s e r ~ i c e s  of tile said ('lytle F. 
Wootl! p a r t y  of the eccond par t ,  ill order  to a id  h i m  ill ca r ry ing  out 
his  gencral  agency contract with the Sllciialltionli Life  11isur:lilce Co:i~- 
1r:111y, I ~ ~ c o r p o r a t e c l .  S o w  tliereforc, the said 11, P. Coley .1ge1icy, p a r t y  
of the first pa r t ,  does hereby a p p o i i ~ t  the  said p a r t y  of the seco~rtl pa r t  
a s  his  special agelit, fo r  the purpose of p r o c u r i l ~ g  appl icat ions fo r  ill- 
surallce i n  the  S l i c n a ~ ~ ~ l o a l i  L i fe  I n s u r a n c e  Company,  I ~ ~ c o r p o r a t e d .  of 
Roanoke, T'irginia, on the l i w s  of i n d i ~ i d u a l s  rcsidiug i n  Buncombc 
County  a n d  ~ i c i n i t y  ( n o n e s c l u s i ~ e )  a n d  to c*ollect tliereon tlie first an -  
n u a l  p r e n ~ i u n ~ ,  a n d  110 more, and  a s  the a g ~ w t  cf the said first par ty ,  



S. C.] S P R I S G  TERN, 1934. 71 

- \ u \ v i ,  J .  T h e  l~laiil t iff  brought suit  for  $>20 allcgtvl to 1)c t l u ~  1iil11 
a. t w i ~ l ~ ~ i i s s i o l ~ .  a t  tllrl r a t c  of 5 per  c e ~ ~ t  o ~ i  ~ c l i ~ n  a1 pre111iul115 pait1 the 
t l t fendant  ill 1930-'31-'32 fo r  policieb n r i t t e n  i n  the  l a t t ~ r  ljnrt of 
1926 a11tl i n  1927-'29-'.'!I. 'I'll? t lefendar~t tlel~ictl l iability. T ~ I P  qne- t io~ i  
I ,  u l~c t l~rbr  the jut lg~nent  of 11o11suit v a q  erroneous. 

I t  v i l l  lw notti1 that  the  contracts introtluce(1 hy the plaintiff u r r c  
I aclc*utc(l by l i i ~ n ~ e l f  mid t l l ~  X .  P. ('olcy A \ g c ~ ~ c > .  T1ie.c t n o  a rc  the 
tilily 1':1rtic,q. T h e i r  r r i p e c t i ~ e  obligation. :IW minutely set for th .  :ill11 

t l ~ e  term.., Iiinit:itions, ant1 conditions of the first contract a re  included 
in thtl snpp l rn ic~ i ta ry  :rgrecaient. Sectioii 2 1  of the or iginal  c o ~ ~ t r n c t  is 
ill t11r.e n o d s :  "This  contract is betnee11 the  general agcrit (M. P. 



IS T H E  S U P R E M E  C'OLTRT. 

TTooo I . .  Issu~asc~ Co. 

Colvy A \ g c ~ ~ r y )  a11d the p a r t y  of the  second p a r t  (plaiilt iff) anil wit1 
] )a r ty  of the secontl ])art agrees to  liolcl the g e ~ ~ e r a l  a g t ~ ~ ~ t  ant1 ]rot t l ~ e  
Slloun~lcloali Life  111slua11c~c (lonipany, Tncwrporatetl, responsihlc fo r  
ally coiiiniissiolls due or promises made  by saitl general agent lleri~ul~tlcr." 

. \ c~or t l ing  to the a p p r l l m ~ t ' s  11rif.f tlic action is  based 11po11 the  t11eo1.y 
of 111o11cy liad nild rewived I)? the defrmdaiif to t 1 1 ~  use '3f the p l a i i ~ t i f f .  . . 
a f o r ~ l ~  of declar:itio~l ill assumpsit n.liic11 the  tlcfelidailt says 1s 111 

direct r c l p u d i ; ~ t i o ~ ~  of the 1)Iailltiff's express agreement. 'The solutioil of 
this position is dependent up011 the terms of the  contract.  

.In 2 ,Joyce on the  L a v  of Iiisurance ( 2  etl.), sec. 693, it  is saitl : " I t  
ma- stated a t  tlie outset as  :r p r i m a r y  and general rule  that  a ~ i  
agi,llt's r ight  to conmlissioils o r  coiiipensatio~i of n h a t e ~ e r  ~ i n t u r c ,  or hy 
~vllatever naille designated, niust, ~ h c w  the cmitrac7t elitere11 illto by n ~ ~ t l  
l)ct\vc,e~l sncali agtwt and his  pril~c!ipal is i n  writing, ~ ~ e c e s s a r i l y  (1~pe11il 
111)on tlic tt 'r l l~s tlicreof, liaviilg in  viexv t 1 1 ~  i i l t e ~ ~ t  uf llie l)artic.;, the 
r u l ( ~  of coi~struct ion applicable in arr iving a t  tliat inteut,  auci the 
evitlcntial c i rcu i i~s ta l~ccs  uilclcr \vhirll tlie riglit to said  ompe pens at ion i. 
c~lairnc~tl o r  de~lied,  as such coiltract col~st i tutes  the guide for  ascertaini i~g.  
dct iwuii~i t lg ,  and  n ~ e a s u r i n g  the rights, tlutics and  obligations of the 
parties." 

T h e  plaintiff contracted to  serve, not a s  a n  agcut of the  tlefel~tlaiit, 
but a s  tlie special agent of the  (['oler Llgency--a special a g x t  beillg " o ~ ~ e  
who is authorized to do one or  more specific acts ill pursuance of 
par t icular  instruct io~ls ,  o r  within rcstrictioiis 11ecessxril;r irnpliecl fro111 
tlie act to  be tloile." 2 (!ouch, Kncy. Ins .  I,aw, see. 30';. H e  \\.as for- 
I)iclclen, escept as  specifically authorized, to nialie, alter,  or tiisc11;i~gc 
co~i t rac t s  fo r  tlie Coley Age~icy ,  to  assign his age1lc.y o r  comiiiissio~~.., 
to allow ally co~icession or  rebate f rom t h e  regular p rem uin rates, or to 
~llotlify his contract by ally w r b a l  promisc or  statement. H e  was to 
receive as  a special t rust  a i d  1)romptly to remit  the net ini t ia l  preniium 
due the agellcy; to  pay i t  a n y  sum atlvai~cetl hiin by reason of the  
rol l t ract ;  to repay  i t  the nil~ouilt  of comniissions receivtd as p r e m i u i i i ~  
011 i.ai~crlrtl  policies; and to segregate and  make 110 otlirtr 11se of full& 
1)elongiiig to  the  agency. 

Coiltracts liaving sinlilar p r o v i s i o ~ ~ s  have repeatedly hceli c:unstru~tl. 
1 1 1  Sfa f r  1 % .  l ' u p k a  ,Vat. L i c e  Sfock Ins. C19. e t  al., 169 P a c .  ( Ican.) ,  
114!), B u r i ~ s ,  the appellant,  allcged tliat $ l , ; d . j  was due  liim f o r  service., 
rrlltlereil fo r  oile of the defeiitlant compaiiics uilder a contract betwem 
llill~sclf a i d  J. H. White ,  n-lio was doiug busiiiess ullder ihe imi le  of tlie 
K l i i t e  ,Igency. Tlie services, liowerer, were not reiltlerttl undcr  a con- 
trai2t wit11 the i ~ i s u r a ~ ~ c e  eoIupaiIy, but under  a c o ~ ~ t r a c t  v i t h  the  agency, 
:IS i n  the case beforc us. B u r n s  at tempted to app ly  tlie priliciple tliat 
R contract esccutetl by all authorized agent in  his  own I1:lnie, but in  fact  
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oil hcllialf of his l~l i i lc ipal ,  is  the  contract of tlie principal.  i n  r e f ~ r ~ ~ l c c  
t o  n I ~ i r l i  tlie Court  obqerl-ed : "The difficultg n it11 t h e  position taken by 
Y r .  E U ~ I I S  i i  tha t  ill t h r  Erl~cccrclc t n c c  t h ~  contract n a s  inatlc in helialf 
of tlic principal,  nllile in  the present ca.e the  contratat \ l a \  i l ~ a d c ,  ]lot 
i n  hc l~a l f  of tlie i~isur:~i lce comliany, but n i t h  the White Aponray in i t \  
O I I I I  I)c,lialf, :111tl the s e r ~ i c e s  rcntlerctl by B u r n s  n c r e  rriltlcrcd for  thc 
agenr r .  T h e  fi~itlirlgi colicludc the a r p m c n t .  They  leal e nothing furtlit,r 
to be said. TTntler t l i e~n  t h t ~  jutlgmel~t tliat 11 as  rcritlrrctl I\ a. tliv on11 
oue tliat c ~ ~ u l t l  be rc~iitlr~rccl. B u r n s  mu*t look to his  ernl)lnyt,r fo r  

hat1 agreed that  h e  should 1 x 1 ~  e "no claims a liatcver fo r  rommissionq or  
o t l ~ e r  qcrl ices apainqt the S e w  T o r k  L i f r  T ~ ~ h u r n n c c  C'ompauy ailtl tha t  
tlle g e n c ~ a l  agent nlay offset against a n y  rlairns u11c1r.r thiq c20ntract a n y  
tlc,bt or debts duc 1,- said district agent to salt1 gelleral agcnt." Sustain-  
ing 21 tleniurrcr to the actiou thc  ( 'ourt  saitl:  "Tlic contract itwlf.  heirig 
n ~ a t l c ~  a par t  of the pc t i t io i~  as  all csliibit, to~l trol lcd the avermei~ t .  It 
.lions a f i r m a t ~ r c l v  that  the comlianr. n a s  not to  br hound by tlie con- 
tract.  I t  stiuulates that  nlaintiff shall ha\-e n o  claims w l i a t c ~ ~ r  fo r  conl- 
nliisions or i e n i c e s  a g a n s t  t h e  collipaily. S o  other claim ( a d d  grow 
out of the contract.  aild a breach of it  \\oultl not g i \ r  plaintiff :I r ight  
of : ~ c t i o ~ ~  against the cornpallg, the suit htiilp agaiilrt tlie cmnliany for  
a hrcac.11 of i ts  ov n contract.'' 

T h e  lwinciple is  appro^ ed in other cases. J l o o r c  r .  S c u  170rX L t f c  
Ills. C'o., >l S .  TT'. (Tenil.) ,  1021;  S f e a r r ~ s  r .  l f rczen,  101  I'nr. (C'ol.), 
'339; 1 7 ~ z l t e t l  Siatc's L t f e  Ins. C'o. r .  l l e s s l i e ~ g ,  27 Ohio State, 393; r - n i f c t l  
( ' t r a u c i l f y  d X u r e f y  C'o. 2%. G r a y ,  114 Fed.,  4'31. 

'l'he contractual relation betneeii the  C'oley Agency and  the plaintiff 
\ \ as  tliat of debtor and  rret l i tor ;  tlie r t la t ion between the agency and 
the J c f c n d a l ~ t  rosted 11lio11 their  mutua l  indebtetlwss mid \ \ a <  altogether 
indcl)e~~tlei i t  of tlie former.  S o  p a r t  of the r e n w a l s  due by the agency 
t o  the defendant I\ as  to  be segregated or set a p a r t  to  the us? of the 
p l a l ~ ~ t f f  or to  he held by the agency i n  t rust  f o r  him-the r ight  to off5et 
or balance tlie mutua l  indebtedness between tlie agency and tlie tlrferidant - " 

being e s c l u s i ~ e l y  a matter  of a d j u s t r n e ~ ~ t  betnee11 tliemselves. T h e  tx-o 
csceptions to  the exclusion of el idence a re  plainly untenable. 

T h e  result is t h a t  the plaiiltiff has  no cause of action against tlie 
tlcfci~dant. J u d g i i i e ~ ~ t  

Affirmed. 
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J. S. BRASWELL v. RICHMOND COUNTY. 

(Filed 28 February, 1934.) 

Sheriffs B c-Sheriff holding sales held entitled to comn~issions on cash 
received by county on tas  certificates purchased by it. 

Construing c1lal)ter 107, Puhlic-1,ocal Laws of 1924, relating to the 
compenqatiou of the sheriff of Richmond County for I he caollection of 
taxeu. i ~ t  ~ m r i  n~cltcrin with S.  C . .  Code of 1931. sees. 7992, ,5010, 8014. 
S024, 8026, 8037, 8038, relating to tax sale certificates, it  is held, the sheriff 
selling lands for delinquent tases is entitled to his commissions on money 
thereafter actually paid the county on tax sale certificates purchased by 
the county although such cash was not paid to the sheriff, and the county's 
demurrer to a n  action by the sheriff to recover such commissions was 
properly overruled although the complaint also demanded commissions 
on t a s  certificates on which the county had received no actual cash, 
to which commissions the sheriff is not entitled. 

, ~ P P E A L  by defendant fro111 SfacX-, J., a t  September Civil Term.  1938, 
of R r c ~ ~ r o s n .  ,Iffirmed. 

T h e  plaintiff, J. S .  Braswell, mas sheriff of Richmond County f o r  
four  years beginning December, 1926. By vir tue of his  office the t ax  
books were delivered to h im as  t a x  collector fo r  the t ax  ycxars 1927, 1928, 
1929, and  1930. H e  made  due accounting wit11 t h e  commissioilers each 
a11d every year, and  i n  al l  respects complied with the  law a s  to  h i s  
settlemeiits. 

- \ f tcr  the a l ~ i ~ u a l  sale of tlle land for  taxt>s arid the yt>arly settlemelit 
the c o u i ~ t y  commissioners refused to pay  the commission: t o  tlie plaintiff 
on tases  tliereafterwartls collected f r o m  taxpayers  oil tlie t ax  sale certifi- 
catcs. 

Tlie f i r o f  cause of actioii v a s  f o r  tlle conllilission of 2 per  cent O I I  

$8,124.90 tax  sale certificates f o r  real  estate which h a d  been sold by 
tlic p l a i ~ ~ t i f f  :is sheriff fo r  i~onpaymeii t  of taxes as pro\  ided by l a x  f o r  
1927 ~ ~ i i c l  n llicli had  bee11 purcliastd by defendant county. Second  tauar  
of :ictioli n a s  2 per  cent on $49,082.13, the sale fo r  1928. l'lzrrcl causr 
of actioil n a s  2 pc'r c m ~ t  on $62,604.30 llie sale fo r  1929. F o ~ i ~ t l i  
t i r ~ r \ c  of actioll naq 2 pclr cc>l~t oil $78,612.79 the sale fo r  1930. 'Thcx 
plnil~tiff furtl1r.r alleges tha t  tlie county could realize tlic fu l l  anlounr of 
t a w s ,  penalty, etc., as  slwli snlcs certificates n c r e  s w u l e d  by sufficicl~~t 
r ea l  estate fo r  that  p u r p o ~ .  T h e  plaintiff also dema~1de~3 a n  a c c o u ~ ~ t i ~ ~ g  
011 all  h i s  c2tusrs of action "as to t h e  amount  actual ly paid to thcl tlc- 
f r l ~ t l a l ~ t  c 'o~ i l~ ty  by the t a s p a y t ~ s ,  ctc." 

Tlle p rayer  of plaintiff is as  fo l lo~vs :  
"TT'licrefore, plaintiff p r q s  the court  tha t  he  recover of the d c f e l ~ c l a ~ ~ t  

on t h e  first cause of action tlie s u m  of $162.50 nit11 interest tliercoli at 
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the r a t e  of 6 per ccnt per :n,nurn f r o m  1 5  March,  1030;  that  he  rccolcr  
of thc d e f c ~ ~ t l a n t  on tlie eec~ontl cause of action tlie sun1 of $991.64, n i t h  
interest thereon a t  the  rat^ of 6 per cent per a n n u m  f r o m  15 X a y ,  1930; 
that  he  recovw of the defendant on the third cause of action the sun1 of 
$l,".i, v i t l i  interest tllercon a t  the  rate  of 6 p r r  c c i ~ t  per annum f r o m  
1.5 S o r c m l ~ e r ,  1930, and  tha t  he recorer of the dcfrntlant upon t h e  
four th  cause of action the sun1 of $1,432.2;. nit11 interest thercon a t  the  
rate  of 6 per ccilt pfJr  anrium f rom 1 5  J a n u a r y .  1932: tha t  lie rerol c r  
his cost5 espcntlctl liereill, and  hc g r a l ~ t e d  iuch fur ther  or differc~iit rclicf 
as  he m a y  be entitled to upon his  stated causes of action." 

T h e  defendant demurretl to the con~pla in t  on thc ground that  it  di(l 
not contain facts  ~ufficierit to constitute a cause of action against de- 
fentlalit i n  tha t  succ i i l t f l y  tlie s ta tute  did not allow h im rolllniisiio~l 011 

land sold by h i m  for  taxes antl not actually collcctetl by hi111 nl ien 
sheriff. 

T h e  judgment of the court helon is as  follon.: 
"This cause h a ~ i n g  been placed u p o l ~  tll- calendar fo r  lienring a t  

this tlie September Term, 1933, of the S u l ~ e r i o r  Court  of Riclimontl 
County, and being heard upon the  t l e n ~ u r r r ~  filed to the c o n ~ ~ ~ l a i u t  of 
the  plaintiff by the defendant, and a f te r  hearing the contentions of tlie 
parties thereon t h e  court hereby o ~ e r r u l e s  tlie dcmurrer  a i ~ i l  the tlefeiid- 
an t  i s  alloned un t i l  10 October, 1933, i n  nliicli to file aii ,nrr.  

-1. &I. STICK,  Judge I1rc\id1tig." 

r 3 l h e  defendant excepted and assigued error  to the judgment o ~ e r -  
rul ing the demurrer  i n  the court belon a11,1 appealed to the Supreme' 
Court.  

I T 7 .  R. Jones for p la in t i f .  
F r e d  It'. Bynztm for de fendan t .  

CLARI<SOS, J. T h e  question involved: 1. the plniutiff nl ien elieriff 
of Riclmlond County, under  the local s ta tute  applicable antl other gell- 
era1 statutes, entitled to coni~ilissioiis on land sold by h im a >  dieriff 
for  taxes, and  the land purchased by the couuty, hut the purclincc price 
not actual ly paid to h i m ?  W e  tliink 11e is  entitled to the n ~ o n y ,  actually 
paid the county thereafter on the  tax  sale certificates. 

T h e  s tatutes  the  Court  is called upon to construe a re  as  fol lonc:  
"An act  providing f o r  the  compensation of the sheriff of Ricl~rnond 

C ' o u ~ l t , ~  fo r  collectii~g taxes : (Public-Local L a v  \. rhal).  107, Estr:r 
S r 4 o n ,  1'324). 

T h e  General d s s e v ~ b l y  of S o r t h  C'arollna do  enact: 
Section 1. T h a t  the sheriff of Richmond County shall receive a s  ful l  

compensation for  collecting t h e  taxes of said county four-fifths of one 
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per cent of the first hundred thousand dollars ($100,000) collected; one 
per cent of tlie second liundred thousand dollars ($lC10,000) collected 
and one and one-fifth per cent of the third one hundrtad thousand dol- 
lars ($100,000) collected; and two per cent of the fourth one liundrcd 
tAousand dollars ($100,000) collected and two per eelit of the excess 
ovcr four hundred thousand dollars ($400,000) collected. 

Section 2. That  this act shall apply to Richmond County only. 
Section 3. That  all laws and clauses of laws in confl ct with the pro- 

visions of this act are hereby repealed. 
Section 4. That  this act shall be in force from and after the begin- 

ning, of the nest term of office of the sheriff of Richmond County. 
Ratified 2 1  ,lugust, .l.D. 1924." 
Section 7992 (K. C. Code, 1931, Michie), in par: is  as follows: 

"Whenever any taxes shall be due and unpaid, the she-iff, who by law 
is rrquired to collect the same, shall, immediately pioceed to collect 
them as prescribed by this chapter." 

Section 8010, in part is as follows: "If personal property of any tas-  
payer, sufficient for the satisfaction of his taxes and subject to l e y ,  
is not to be found in the county of the sheriff having the tax list in 
llsnid for collection, it shall be the duty of such slierifl to sell tlie real 
estate of such taxpayer, if deiinquent ill the payme ~t of his taxes. 
under tlie directions set forth in this chapter." 

Section 8014, in part is as follo~vs: "Before any real estate shall be 
sold for tases the sheriff shall give public notice of the time, place, and 
cause of sucli sale by adwrtisement a t  the c~ourtliouse door and in some 
newspaper published in the county." 

Section 8024, in part is as follows: "'The sheriff shall give to the pur- 
chaser of real estate sold for taxes a written certificate, mder  his official 
signature, to the effect and in tlie form following," etc. 

Section 8026, in part is as follows: "When the vounty or other 
municipal corporation becomes the purchaser, under the provisions of 
this chapter, of any real e3tate sold for taxes, the sheriff shall issue a 
certificate of purchase in tlie name of sucli corporation substantially 
in the form provided by tlie two preceding sections, Such certificates 
shall reinain in the custody of the sheriff, and at any time the county 
commissioners may assign such certificates to any person wishing to 
buy, for tlie amount espressed in the face of the certificate and interest 
thereon at the rate per centuin which the taxes were drawing a t  the time 
of the purchase, or for the total amount of all tax on such real estate." 

Section 5037, in part  is as follows: "A11 certificates oE sale evidencing 
purchases by counties shall immediately, upon being allowed as a credit 
in the settlement with the sheriff of the county, be delivered to the 
county accountant, county auditor, or other officer, specifically desig- 
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iiatetl by the board of county coinmissio~iers, or other governing board 
of the county, except sheriff o r  t ax  collecting officer, and  i t  shall be the  
du ty  of tlie officer, or such officer designated, to  collect the same." 

Section W S ,  i n  par t  is  as follows: "The owner or occupant of ally 
lalid sold fo r  taxes, or a n y  person 11a~ii ig  a lien thereon or a n y  mtereat 
or estate thereill, m a y  redeem the same, a t  a n y  t ime within o ~ e  year  
af ter  the clay of such sale, by paying the sheriff fo r  tlie use of such 
p u r c h a e ~ r ,  his  heirs or assigns, the sum mentioned i n  his  certificate." 

W e  must construe the local act and  other acts sup7.a i n  p a ~ i  nzaterza 
and ill so doing, we thiiik t h a t  the plaintiff would be entitled to the  2 
per cent on al l  the taxes paid on the tax  certificates when they a r e  
actually paid. W e  do not think the plaintiff would be entitled to  the  
per  cent 011 the  tax sale certificates un t i l  paid. Tlie complaint of tlie 
plaintiff is not sufficient to  allon the ful l  amount  claimed, yet i t  is 
sufficient to allow the 2 per cent oil so much of the t ax  sales actually 
paid, therefore, the  court belon was correct i n  o ~ e r r u l i n g  the demurrer .  

T h e  plaintiff also demanded a n  accounting on al l  his causes of action 
"as to the amount  actually paid to the defendant county by the tax- 
payers" etc. T h e  plaintiff also prayed "and be granted such fur ther  
o r  tlifferei~t relief as  lie may be entitled to upon his stated causes of 
action." Tlie statutes a r e  not entirely clear i n  their  meaning, but we 
think tlie just intent is borne out by t h e  position here taken and  n o  
tilile liniit ia fixed i n  the lacal s ta tute  before o r  a f te r  sale as  to the 
"full cornpensation for  collecting the taxes." There  a re  IIO officials ill 

the S t a t e  tha t  h a r e  more responsibility fo r  the  peace and  good order of 
a county t1ia11 the slierifls a n d  "the labourer is worthy of his  hire." 
F o r  the reasolis given, the judgment of the court below is  

A l f i r ~ ~ ~ e d .  

MABEL (;RI.:ES VASSOT r .  JOSIE GREES, WIDOW, G. C. GREEN, JR., 
HAZEL AUSTIS, GLEXS AUSTIS. MART AUSTIN, ALICE LEE AUS- 
TIN, A h D  C. 8. SEAL, GCARDIAX AD LITEM. 

(Filed 28 February, 1934.) 

1. Dower C b: Partition A a- 
Doner may be allotted the widow and lands partitioned among the 

heirs iu one proceeding. C. S., 3226, 4103. 

8. Dower C +Widow does not have the right to select land to be allotted 
for her dower. 

The widow has no right to select the lands to constitute her dower, 
the comruissioners being required by statute to equally protect the ill- 
terest of the heirs aiid \viclo\v, and the right of dower being statutory, 
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arid there beills no  statutory provision conferrinc: such rieht on the n idow, 
C .  S., 4100, p ro~id ing  that the commi~sio~iels need not sclect the tl\~clling- 
house if the \ \ ido \~  requests otlier\\ise, lwing merely to afford relief 
from the othern-ise mandatory tlut) of the wmmi-qioners t o  qelect the 
dn elling-house. and not confcriin:: the riglit of iclrc tion on the n itlo\\. 
C. S., 4104, 4103. 

A \ ~ ~ ~ ~ ~ ,  by Joqie Grecn f r o m  C ' l e m c n f ,  J., a t  S i ~ p t c w 1 ) ~ r  T c r n ~ .  1033. 
of A \ ~ ~ ~ .  Afirmecl. 

011 1 6  Apri l .  1031, G.  ('. Grcc~r  died intc.tate ~ciztvl  ill111 p o ~ ~ e w d  of 
real  estate i n  ,\she Coulity. 1 I e  ovlled ~ a l u a b l e  l~ersoua l  proprr ty.  111 

Septernbcr, 1031, the  petitioner instituted a i l1c4a l  p r o i w d r n ~  h f o r c 2  
the clerk f o r  :~llotmeiit of the  ni t lon 's  t l o n c ~  and part i t ion of the r w l  
property. P l e a d i n g  n e w  filed and tlie clerk found tliat the 1 1 c r ~ 1 1 n l  
p r o ~ ~ r t y  n a s  sufficient to pay  tile debts of the  iutcqtati'. atl\:~i~c~elnc.rlts 
tliat might  hi, recovered, and  the  coita of adniinirtr:rtioi~, and  nllpointctl 
three men to serve as  jurors ant1 coliiniissioner~ i n  allotting tlolrcr :111d 
pnr t i t io~ i ing  thc  Inntl. Tlic c o m n ~ i ~ s i o i i r r s  co1111)liid n it11 the orclrr of the 
court and made  their  report.  

Jos ie  Green excepted to t l ~ c  report on tllr g r o u ~ ~ d  tha t  .he n as  not 
permitted by tlie c o n ~ m i ~ s ~ u n c r s  to select the real  p r o p i ~ t y  xl i ich Tias 
to  he allotted as  h t ~  d o n e r ;  tha t  the r a l u a t ~ o n  of tlic property allotte(1 
t o  her  n a- too liipli: and t h a t  >he n as  not :tllotte~l on(>-t bird ill valnn of 
tho lands of her  deceased huqbal~d.  

T h e  clerk heard and cwiiiidercd affid:~vitq filcd by the partics ant1 
c o ~ ~ f i r n i e d  the report.  On appc~al  to tho Supcrior  ( 'ourt  ,Tudgc ('lerncnt, 
after finding as  a f a r t  tha t  the ~ i i t l o w  rcque~tct l  the  jurorq to  g i ~ r l  licr 
a n  o p p o r t n l ~ i t y  to  poilrt out property fo r  the allotmelit of hcr  do\\cr 
and tha t  they ignored her  rcque>t a l ~ d  allnttetl (loner ill p r o l ~ r r t y  .lie 
tlid not n a n t ,  a f i r ~ ~ i c t l  tlie ortli,r of the c- lc~k.  F r o m  this j u d p n t ~ ~ r t  the  
11 itlon, Josie  Gr t  en, appealed. 

h a > r s ,  J. Tlic oiily appellant is Josic  Grecn, 11 idow of G. C. Green, 
nl io  died intestate oil 16  ,lpril ,  1!)31. T h e  procedure is not qucitioned; 
ill tlie allotnie~rt of doncr  and  t h r  par t i t ion of land 0111~ one l ~ r o c e e t l i ~ ~ g  
is  Ileccssary. C'. S., 3226, 4103;  B a g g d t  1 % .  JtrcX \ o n ,  160 S. C ' . ,  26. Tllc 
appeal  ~ w e s c ~ i t ~  the question n l ~ e t h e r  :I n i d o n  has  a legal r ight  to select 
thc~ land upon nhicl i  her  d o x c r  shall be allottetl-/. e., nhetlier ihc  has  
a lcgal r ight  to determine the locntio~r of her tlolicr. 



N. C.] SPRISG TERM, 1934. 7 9 

-It corninon law a n-idow hael no estate i n  her  husband's l a i d  unt i l  
her  tlower was assipeel .  Spencer  r. Tl'esfon, IS S. C.. "13; Narrr'so~n L'. 

1T'ocvl. 21 S. C., 437. S ~ I P  was perniitted to remain i n  his  mansion for  
f o r t y  clays a f te r  h i s  d c ~ ~ t l i ,  t h e  period known as  "the \\-idow's quarantine," 
tlurillg \vliic*ll lier t1on.w was to be allotted. Tlie part icular  larids to he 
11cl(l i n  t lo~rer  \rere assigned by the  heir  of the liusband or by his 
gnartliall. a1111 if 11eit11er tlie heir  nor  liis gunrtli:111 assig~ied her elon-c'r 
\virhiri the tcrin of cjunrniltil~e t11e slieriif n-as appointed to i ~ i a k e  the 
a l l o t ~ n e ~ ~ t .  

Ui~ t le r  tlie old English I n n  tliere were five species of (loner, i n  olily 
one uf n hie11 the  11 idon "eilclo~ved herself"-a s l~ecies  whicli 11 a s  fount1 
nc lce i ray  t o  tllc relensc of lai~cls held u ~ ~ d e r  a par t i ru la r  t e i ~ u r e  anti 
\\liic.li n as  al)olisl~ed aloug n i t l i  mi l i t a ry  tenures and is ilon- of interest 
cliit~flv a +  a11 i l~e iden t  ill the evolutioli of the law. 2 Bl.. 135 ; "criblier 

~rlii1.11 1 1 ~ r  11~sbaiitl was xcizetl ill fee a t  a n y  t ime tluriiig t h e  i40rerturrx. 
:~~icl  this iriiplicd tlint s l l ~  was c~ i t i t l ed  to  one-third out of each parcel of 
1:111i1. ' .Tl i~> as:ig~ili~ellt of rlo\ror requireti I)y tlie com1ioil lan- is of out1- 
tl~ircl p a r t  of tlie l a i~ t l s  a n d  t ~ i ~ e n i t ~ n t s  of \\.hiell the  ~ r i t l o ~ r  is doxrahle 
. . . . T h e  endon . ine~~t ,  tliereforc, must be of parcels of the 1 : i ~ l s  
an11 t r ~ i c l n c i ~ t s  tlicnlselrcs." 2 Scribiler, 74 ;  19 C. J., 314, sec. 237. 

I t  is fur t i ler  l~rovitlcvl tlixt s e c t i o ~ ~  4100 shall not he co~istruetl to corn- 
1 ~ 1  tlic. ju ry  to allot the J\velliiig-house ill n-liicli tlic liusbantl usually 
resided, n-lie11 the n-ido\v s11:111 requc>:t t11:tt 11cr (io~ver bp nllottetl i n  other 
1)roperty. T h i s  clause Iras ilite~itletl to  af?ortl reltase frorn tlie precetlillg 
rcquirenient tha t  tlie dmll ing-house he ilicluded i n  the allotmeiit, a s  it  
rnust be if sucli requwt is  iiot iliacle; hut release f r o m  this ~wlu i ren len t  
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was not intended to confer upon  tlie widon. tlic conlpulsory p o w r  of 
selection. Inclusion of the  dwelling-house i n  the a s s i p m e n t  is not 
~ n a n d a t o r y  when the widow requests tha t  it be omitted, bu.  this  provision 
does not esempt the  ju ry  f rom the du ty  of "ha \ ing  :I due regard to  
the i~ i tc res t  of the heirs as  1vcl11 a s  to  tlic 1.ig11t of the nidow." Scc. 
4100; .-L.\l,clr 1 % .  H!j~lum,  81 S. C., 350;  ( ' a ~ r r l l ~  1 % .  ( 'u11( '1~. 176 S. C'., 
537. Tlie s tatute  enjoins the protection of these conflic.ting interests. 
T h e  power to  choose her tlo~ver would be e q u i ~ - d e n t  to tlie witlow's 
power to  deprive the heir of ally par t  of the i~i l icr i tance tha t  would 

It is argued t h a t  her  dower should be selected by the  witlow as  the  
homestead is  selected by the owner, but tlie interests a r e  not identical. 
( 'Doner  is entirely statutory, and  the language of tlw statutr ,  and 
of the decisions construing i t  as well, a r e  so explicit and  peremptory 
that  a n y  relief must  be sought i n  a iiiodification of the statute." I l o u ~ l l  
e. Parker, 136 S. C., 373. T h e  owner's r ight  to select his  homestcad 
is  conferred by t h e  Const i tut ion:  "Every homestead a n d  the  dwellings 
and  buildiiigs used therewith, not exceeding i n  ~ a l u e  one thousand dol- 
lars, to  be selected by the owner thereof . . . shall be esempt f r o m  
sale under  execution." Constitution, Ar t .  S, see. 1. N o  constitutional 
o r  s ta tutory proris ion confers up011 a widow the  r ight  to select her  
dower. Judgment  

Affi~nied. 

MABEL GREEK Y A K S O T  r .  JOSIE GREES, W I D O ~  OF G. C. GREEN, 
DECEASED, ET AL. 

(Filed 28 February, 193.4. ) 

1. Evidence D +Husband held competent to testify as to transaction 
between his wife and his wife's deceased father. 

The issue involved in this action was ~vhether intestate had made ad- 
vancements to his dnughters during his lifetime. A check made payable 
to one of the daughters and signed by intestate was introduced in evi- 
dence. The daughter's husband was permitted to testify over objection 
tliat the check was given his wife as  a wedding present. The clerk had 
found that the personalty was sufficient to coyer all alleged advancements. 
There was no evidence tliat there were any children of the marriage of 
intestate's daughter and the nitness. Held, the husband's testimony was 
competent, he having no interest in the event of the action. C. S., 1795. 

2. Same--Party to action held competent to testify to tiransaction be- 
tween party's sister and deceased father relating solely t~ sister's 
interest. 

Tlie issue involved in this action was whether intestate had made ad- 
v:incements during his lifetime to his daughters. -4 check made payable 
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to one of tlie daughters nnd signed by intestate was introduced in  evidence, 
and the other dnugliter was permitted to testify ol-er objection that the 
check in question was given her sister as a wedding present. Held,  the 
evidence was competent. tlie transaction testified to not being between 
the Ivitness and the clcceascd, hut I~etn.een the witness's sister and de- 
ceased father. C. 8.. 1793. 

CIVIL A C T I ~ X ,  before C ' l e m c n f .  J . ,  at Ju ly  Ter i i~ ,  1932, of - \ ~ I I E .  

Q. C. Green died intestate in ,\she County on 16 ,lpril, 1931. o~vning 
rcal and personal liroperty tlescribctl i11 tlie petition. Tlie tlefcndn~lt, 
Josie Green, is the ~vitlon- of the deceased and entitled to a (loner in- 
tereqt in the property. Tlie defendants. the Austin children, are tlie 
children and lieirs at l a ~ v  of Ola Green Alustill, daughtw of tlie in- 
testate, and the defei~dnnt, G. C. Greeii, J r . ,  is the son of the intestate 
by a subsequei~t marriage. Tlie plaintiff is the daughter of the intestate 
by the first marriage and instituted a special proceeding praying that 
dower in said land be allotted to the widow and that the real estate be 
divided accordiug to the respectire interests of the several heirs at law. 
The \iidon filed an aiiswer alleging that certain advancements had been 
made by tlie intestate to the plaintiff, Nabel  Green Vannoy, and her 
deceased sister, Ola Green ,lustin, ~il-iicll should be accou~ited for i n  
the settlement of the estate. 

The clerk el~terecl a judgnieiit reciting that the "personal property 
iq sufficient to pay all debts, charges of ad~ninistrat ion and any alleged 
a d ~ a n c e m e i ~ t s  which nught be recolered by any of said parties agalnst 
any other of said parties, it  is, therefore, considered and adjudged that 
s a d  issue as to the alleged adrancements be and it is hereby certified 
and transferred to the c i ~ i l  issue docket of the Superior Court for tr ial  
according to law." 

At the trial two issues vere  submitted to ascertain vha t  advance- 
riients, if any, had been made by G. C. Green, deceased, to his daughter, 
the plaintiff, Xabel Green Vannoy, and also to his deceased daughter, 
Ola Green Austin. The  jury answered that neither of said parties had 
received any advancement from the father. 

The defendants offered in e~ idence  certain checks found among the 
papers of the deceased, nhich had been made payable to the plaintiff, 
Nabel  Green Vannoy, by the deceased, and other checks payable to Ola 
Green Austin, Amoug the checks so found there was one in the sum 
of $500.00 signed by G. C. Green, payable to Mabel Green Vannoy, the 
plaintiff, dated 1 January,  1926. There was another for $500.00 signed 
by G. C. Green and payable to Ola Green Austin, dated 30 April, 1919. 
The checks offered in  evidence were drawn.in various amounts from 
the year 1919 to the year 1928 or 1929. 
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The evidence for  Mabel Green T'aii~~oy tended to sliom that  her motlier, 
the first n i f e  of tieceased, G. C. Greeii, died in 1931, a n l  that  lie mar- 
ried a scco~itl time 011 32 S(>ptember, 1926. 3label Green Vannoy v a s  
married in Decwnber, 1925, and lier sistfr,  Ola Austi11, T,.as married on 
SO -1pri1, 1919. A l a h l  Gree~ i  TTa~i~ioy offerell evidence t t d i n g  to shon 
that  she liad beell postniistress from April, 1931, to Kovernber, 1923, 
and received a salary of $300.00 per year, and that  she taught school 
prior to her marriage and onlied and sold certain cattle. There was also 
cvitience that  Ola G ~ W I I  A L ~ ~ t i i i  had a cliestnut orclmrcl and that lier 
fatlier paid lier for certain chestnuts. 

TI7. E. Tanliog, tlir husband of Mabel Green Vannoy, testified that  
lie n a s  married on 22 December, 1923, and re tur~ied  from his w e d d i ~ ~ g  
t r ip  on 1 J: i l~uarg,  1936, to the home of his wife's fathel ,  tlie intestate, 
and tliat the check for $300.00, dated I J a ~ l u a r y .  1926, arid signed b? 
G. ('. Green atid payable to -\label Green Vaimoy, u as a ncdding preseilt 
g i ~ e l l  hi.: wife by lier fatlier. Tlie d e f e n d a ~ ~ t  objected to tlie testirtio~ly. 
:~.;swting tliat i t  t ra~~sgressct l  C. S., 1793. Mabel Green Vailiioy testified 
that lier deceased sister, Ola Green A l u s t i ~ ~ ,  was married on 30 April,  
1019, all(\ that  the check for $500.00 signed ly  her father, G. C. Greeli, 
deceased, mcl dated 30 April, 1919, was a 11 edtlilig preomt for her sister. 
Tllc clefc~~~tlant objt ctcd to this testimony for  the salile reason heretofore 
iiie~~tionecl. 

Prom judgnic,l~t ul)oli the rerdicat defendal~t apl~ealed. 

l3noc,uts, J. Two questioiis of law are presented by the record. 
1.  Does the application of C. S., 1793, r c d e r  il~coinpc~tent the testi- 

niotiy of Wade Yai1110y that liis father-in-lan, tlie dcceased G. C. Green, 
pave a file-liunclred-dollar neddiiig present to liis wife, the plaintiff,  
Mabel Green Vtrlilioy 2 
1. Does the applicatioii of said statute render incompc~tent the testi- 

iiio~iy of Mabel Green TTai~iioy that lier father, G. C. Green, deceased, 
g:i\e her sister, Ola Green Austin, decraied, a c?heck for  $300.00 as a 
71 etldiiig presciit ? 

Botli questions must he a~iswered in  the negative. 111 ro i i s ider i~~g the 
: ~ ~ l s n c r  to tlie first question, it must be noted that TTac11. T7amioy had 
no interest in  tlie event of the lansuit  ; that  is to say, he would get 
i~otliing of pecul i iay  T-alue out of the laneuit,  l ionewr  terminated. 
There is no el idelice tliat Wade Valinoy and tlie plaintiff, Mabel Green 
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T'ailnoy, have childrcii, and  the testimony of W a d e  ITaillioy tentlet1 to  
show a transaction betnccn the deceased G. C. Green and  the  n i f e  of 
the nitnees. M o r e o ~ e r ,  the clcrk found as  a fact  t h a t  tlie perqoilal prop- 
e r ty  of tlecedelit n a s  sufficient "to pay  all  debts. cllargci: of n d r n i ~ ~ i i t r a -  
tiou and  ally alleged at11 wilcciiic~l~ts nllicll might  he recoTered by ally 
of said ~ a r t i e s  a p i i i s t  :illy other of said partie.." C o i m q l ~ c ~ i ~ t l y ,  the 
el idelice of the liushal~tl u a, co l~ i lwte~i t  hy vir tue of the a l ) p l i c : ~ t i o ~ ~  of 
the  principles applied i n  Hall z. IIo7loii?un, 136 S. C., 34, 3s S. E., 
515;  and I I e l s a b ~ t X  I.. Uo~t l ) ,  167 S. C., 205, $3 S. E. ,  241. 

T h e  testimony of &he1 Qrecii T a i l n o  tha t  her  father ,  tlie t lwca~ct l ,  
g a l e  $500.00 to lier tlereaietl bister, Ola  Grreli  Aiustnl ,  a s  :I nct l t l i i~g 
present was conipetrnt. T h i s  conclusiol~ is .estttblieliecl by T n r i o ~ ~ k  llro- 
i ~ o m ~ c e m e i ~ t s  of tlii. Court ,  i iot,~hl\ : Jolius011 1 % .  C'amcroi/ ,  136 S. C'.. 
243, 48 S. E., 640;  Iil i e  a l I a ~ ~ ) z ,  192 S. ( ' ,  24S, 134 S. E . ,  649 ;  U a ~ f o ~  
1.. l l a r t o ~ ,  192 1. C., 423, 135 S. E.. 206. T h e  applicable p i i i ~ r ~ p l c  \\:I> 

stated i n  t h e  J O ~ ~ ) I J O I L  case,  s u p r a ,  as  fo l lons :  "But here tlie ~ r i t i l r s s  
testified as  to 110 traiisactioii o r  coli-~rnu~licatioil bctveell l ic~sclf  and 
W. 31. Cani r ro~i .  I t  V : I ~  a transac~tion betuecu W. 31. C a m e r o ~ ~  :ind 
her husband, aild as  to that  she is  a competelit ~r i t i less  1iot~ritl1zt:11~(1i11g 

, . 
lier mtt.rcJst. . . . l l i i s  case does not t u r n  upon t h e  vi t i lc is  helug 
a p a r t y  or i l~terested ill the e~ eu-she i s  both. B u t  t h e  trniisaction n it11 
the tlecctlsetl liere testified to by a p a r t y  to the  actioil -\\as i ~ o t  1 ) c . t ~  ec I L  

f l ie  x i f n e s s  a d  t h e  tleceuwcl, nlid hence 1,- the terms of the itatllte a ~ i d  
by tlie decisions . . . tlie u i t l i e ~ s  n a b  properly atlmittecl to rcbtify 
i n  regard thereto." 

T h e r e  a r e  cer tain exceptions to the  charge of the  t r i a l  judge, but ail 
i i i terpretatiou of the charge a s  a un i t  fa i ls  to disclose rm rrbihle erroi .  

-1firrned. 

G U R S E P  P. HOOD. ( 'oa r~r r \ i ro \h~  OF B n r a  OF S O R T H  CAROLISA. EX HEL. 

P L A S T E R S  B A S K  A S D  TRUST COMPAST,  a CO~<PORATIOS, A A D  R.  C. 
COFPEDGE,  LIQLTDA~ISG AGEST, P L A S T E R S  B A S K  A S D  TRUST COJI- 
PART,  r. TAXCE McGILL, T ~ s  COLLECTOR OF TIIE Towv OF LUMBER- 
TOR,  P. S. KOIISCGAT, SHERIFF OF ROBESOK COCSTT,  A A D  THE 

F I U E L I T Y  SIUTLTAL L I F E  I S S U R A S C E  COJIPAR'T, A ('ORPOKATIOA. 

(Filed 2S February, l934.1 

Mortgages D b:  Banks and H e-Insolrent bank mortgagor held 
liable for taxes as preferred claim, although mortgagee collected 
rents. 

r l l h e  mortgagor, the o\\ncr of the equitable title to the mortgaged 
prorrerty, is tllr real o ~ n e r  of the 1;111d and is  liable for tases thereon, 
whic.11 liability is u n a b t ~ t e d  b j  the mortgagec's taking peaceable pOsSCb- 
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sion after default and collecting tlie rents and profits therefrom. and 
\vhrrr tlic mortgagor is n Ixink. and upon its insolvency, the Commis- 
sioner of Banks takiilfi over its : ~ s s ~ t s  lists the property for tnses, nilti 
the mortgaeee takes lmssrssion of the mortgaged building and c2011ects 
the rents therefrom, nucl tliertbafter forecloses its morrjinge anti bitls in 
the property a t  the wlc, it may lioltl the Irir~ik liable for the tnses ulig:~itl 
a t  tlie time of the s:llc, \~liicli is made a prcfcrred clnilll in the bank's 
assets. C .  S., 21S(c). 

( ' ( I ~ I L  ACTIOS, before I l c , ~ ~ i ~ ~ .  J . ,  a t  M a y  T e r m ,  1933, of R o n ~ s o s .  
T h e  agreed facts  a r c  substa~rt ia l ly  as  follows: 
1. T h c  P lan te rs  13a11k a11t1 Trus t  Coiiip:r~~;v, a ba11kill;g corporatiolr ill 

tllc towii of Lumhrr ton ,  t.losc~l its tloors on 19 Ikceiuber ,  1831, m t l  
Guriicy P. Hood,  C o n m ~ i s s i o i ~ e r  of Banks  of S o r t l i  Pal-olina, by \-irtue 
of his oficc auti the statntcs ill such c n s w  ~ n a t i e  and  :?rovidetl, irnnle- 
diatply took illto his  ltosscs$io~i 2\11 the property ail(] aseets of saitl 
bank. At  the  t ime of the closing tlie b a d <  owned its b:uiking hvuse 117 
tlcetl registered i n  Book 7-a, page 176, i n  tlic ofice of the registrlr of 
t i~e t l s  fo r  Robosoll County. T h e  ba11k hat1 l ) rwiously executctl a tlcc,tl 
of trust to tlic Fitlclity 3 In tua l  Lifc  I l ~ s u r a n c e  C'onipaliy to scc2urc a11 
indebtedness of $25,000 and  suc.11 was outstalicling, due and u ~ l l ) a i d  011 

t he  tlay of i ts  insol\-ency as  aforesaid. 
2.  Thereafter ,  oil I A\pri l ,  1832, the l i q u i t l a r i ~ ~ g  a g m t  of the h i l l ;  

duly listctl said real  estate fo r  taxat ion for  the y r a r  1932 f o r  tlic fol- 
10wi11g values: lot and huildilig, $55,000; fn ru i tu re  a1111 fixtures, $4.000. 
Tax( ,> x c r c  duly levied u11oii said values, as  f o l l o n ~ :  TO\YIL of I ,un i \w~-  
to11 tases, $SS.i.OO; c o u l ~ t , ~  of robe so^^ t a s q  $426.00. 

3. 011 1 F r h r u : ~ ,  1932, pr ior  to listing the 1:rlrtl Sol ttrscs as  a fow-  
sritl, the drfend:~nt ,  i11sur;rnce coillpauy, "took w e r  tlir possession and 
olwrat io~l  of the bui l t l i~ig . . . ant1 twllectvcl t l ~ e  rent tllereori tllrougll 
tllc plaiiitiff, R. c. C'oppetlge, and applied the s:lille O I I  i t s  inortgagtn 
debt," a i ~ t l  Gurney  1'. Hood, conir~i iss io~~t . r  of banks, ant1 C'oppetlge, 
l i q ~ l i t i a t i ~ l g  :1gtJnt, a s s m i i d  no resyonsihilit>- wliatsoe~-c~r with rcspwt to  
saiil hui l t i i i~g nnd the possessioil thereof. T1icrc;lfter the plaintifl ,  Hood.  . . 
( ' o ~ ~ i l i ~ ~ s s i o ~ ~ e r ,  rented olle of the rooms ill 111o huilclil~g froill the niort- 
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assurance of any kind tliat such tases would be paid by the liquidating 
agent, and that the purchaser a t  the sale must take the risk of paying 
the tases. 

Thereafter, on '7 December, the insuraiice company served a notice 
01: the slierifl' of Robeson County under C. S., 8006, deinaiiding that  
the personal property of the baiik be applied to the payment of tases, 
"calling attention to tlie said sheriff to all the notes, mortgages, nego- 
tiable illstrumelits and choscs ill action then in possession of the liqui- 
dating agent." On tlie sarne day the insurance compaiiy also serred a 
like iiotice uilon the defendant. James McGill. tax collector for the 
tow1 of Lumbe~.ton. The  t a s  collector for the county and town of 
Lumberton contend tliat they hare  authority to lery and sell personal 
property belonging to the b a l k  and lion. in the hands of tlie liquidating 
ageut to pay said taxes by ~ . i r t u e  of C. S., 5003 and C. S., 7955. 

Tlie Commissioiler of Banks contends tliat when the iiisurai~ce com- 
pany, after default, took OT er tlie property and received tlie rents and 
thereafter became tlie purchaser at the sale, i t  should be cliarged with 
the payinelit of taxes, "aiid is estopped to claim the amount thereof froiii 
plaiiitiffs or their trust." 

.It the Ilearing the trial judge was of the opiiiioii tliat the tases 
coiistituted '(a preferred claim against tlie assets of said ballli," etc. 

From tlie foregoing judgiiieilt plaintiff appealed. 

UROGDES, J. A bank, o~vliiiig the land upon which the bank building 
~ 2 s  situate, closed its doors and the C'ornmissioner of Banks took posses- 
sion fur purposes of liquidation by rir tue of the statute. At the time of 
closing there was an outatandiiig mortgage securing an indebtedness 
of $22,000, all of which was unpaid and in default. The  mortgagee took 
possessioli of tlie real estate aiid collected the rents and thereafter the 
liquidating agent of the baiik listed the real property for tasatioi~.  
Couiity and tow11 tases were duly assessed and subsequently tlie mort- 
gagee duly exercised the power of sale and becanle the purchaser of the 
property. 

The respective tax collectors of tlle county a i d  town upon iiotice 
froin the purchaser of the property, contend that they hare  the right 
to levy ~ ~ p o i i  the personal property in the hands of the liquidator for the 
payment of taxes. 
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r .  1 lie foregoing facts  producc t ~ v o  questioua of Ian ,  to v i t :  
1. W11o is liable f o r  the  t axes?  
2.  Do such taxes constitute a preferrctl claiin agaillst 1 lip a ~ a c t s  of the 

i i i s o l v c ~ ~ t  bank ? 
Tlie rights and  rcnleclit~s of mortgagors m t l  mortgagees pronounced 

ill tllc tlccisio~ls of this State, a r c  :rssenibled and discussed i l l  Xortlecai's 
L a ~ v  Lectures, Vol. 1, llage 579, c t  scy. Mortlccai s a y s .  "If the  mort-  
g a g w  take posscssiou Ilt.  must  accouilt for  rents  a i d  al l  nlallner of 
profits;  uot o111- tliosc actual ly recc i~e t l ,  but also f o r  whwt he might  
have r e r e i ~ e d  f r o m  ally reasoilable and  prudent  use of the  property 
~ v i t l ~ o u t  tit'trirlient thereto. H e  is not entitled to betterrimits put  up011 
the la l~t l ,  hut is r l ~ t i t l e d  to credit fo r  n i o i ~ ~ y  e s p e ~ l d r ~ ( l  fo r  necessary 
rep:~irs ,  a ~ i d  uiltlrr solnc c~ircuinstaiicw. fo r  moiley espendcd i n  pay-  
i i ~ ( ~ i l t  of l ie i~s.  I l e  m a y  off-set against relit5 a n d  profits the  iuc.rcnsed 
T-:tlue of land caused I y  h is  improrenic~nts  \vlleil he  has  been loiig i n  
peareful  poswasion." .I reccXilt ut terance is f o u ~ l t l  ill U a d ;  c. Luinbcr  
C'o., 193  S. c'., p g e  759, as  follows: "l'he k g a l  ti t le to property, 
\vllctlicr real  or persolid, coiivegetl by a mortgage deed, passes to  arid 
I-ests ill the niortg:~ger. n.110 Iic~ltls the same, lio\vever, o l ~ l y  f o r  purposes 
uf w r u r i t y .  . . . Tllc equitable or beneficial t i t le  reinailis ill the  
~ l~or tg : lgor ,  ~vlio, a s  to all  persons except the  mortgagee, is  coi~sitlered the 
true onmer of tlie 1)roperty." 

I ' ropwty  must  he listed for  taxat ion the o\vllcr 01. h is  agciit except 
iii spec.ial instailces prescribed by statute. Coilsequeiitly, the o\viier is  
priillarily the  taxpayer .  A5f?'iu~ie 1,. f'hiliil_is, 176 S. C., 457, D T  S. E., 375. 
r 7 1 1 1 ~  mortgagor is t h e  real  o v l w  of his l : r d  :ind linl)ilit\- f o r  t:rxes 
tl~ercwii is  i ~ o t  aliiftcd to t h e  ~ ~ i o r t g a g e e  m e r e l -  by reascn of possession 
of the premises a f tc r  defau l t ;  nor  is  liability f o r  taxes duly lel-ied 
a g i ~ i ~ ~ ~ t  w a l  cxetatc~, affectetl by the rwt4pt  of r c i ~ t s  and  profitz;. U a r p ' r  
1.. I j c ~ l t l e ,  IS0 S. C., 3 7 3 ,  104  S. E., G5S. See C'llo~rcm Coun,ty v .  Cun l r .  
o f  l j trnks,  202 S. C'., 672, 160 S. I<., SOS; R o c k i l q h u n ~  r .  I loot l ,  Cyort~r., 
204 S. C., 61-S. 

T h e  land n-as duly listed f o r  t :~sat ioi i  by the C'oilimis::ioiler of Banks  
or liis a g w t  aild the taxes \Yere duly assessetl. C. S., 218,; (14) provides 
;I s ta tutory order of prefercwcc ill tlie dis t i , ibnt ioi~ of assets of :111 in-  
.sol\-eiit b:rilk. T a s c ~  itrc3 spec~ifirdlv il~clutletl a:: a p re fe r r td  itell1 thereill. 
Tlierefore, t h e  t r i a l  judge ruled correctly. 

-\firmed. 
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STATE v. J O H S  H. HARWOOD. 

(Fi led  S February,  1934.) 

1. Attorney and Client E a- 
All prior s ta tu tes  relating to  the disbarment of at torneys were repealed 

and superseded by chap. 64, Public Laws of 1029. 

2. Criminal Law C d-Punishment determines the grade or class of n 
crime. 

The grade o r  class of a cr ime i s  determined by t h e  punishment pre- 
scribed therefor and not the  nomenclature of the  statute,  a felony beiiig 
:I crime punishable by death  o r  imprisonment in t he  Sta te  prison, and 
while all rnistlemeanors for  which no  punishment is  prescribed a re  pu~i ish-  
able a s  misdemeanors a t  common law. where the offense is  infamous, or 
done in secrecy or malice, o r  with deceit and intent to defraud, i t  is  
punishable by imprisonment in t he  county jail o r  Sta te  prison, C. S.. 4173, 
and is a felony. 

3. Same: Attorney and Client E b-Plea of @lty to indictment charging 
wilful and secret destruction of public records is confession of felony. 

A plea of guilty to a n  indictment charging defendant with wilfully. 
ft,loniously, secretly, and maliciously giving aid and assistance to his 
codefendant by inanufacturing evidence. al terinq and  destroying original 
records in the ofice of the Cominissioner of Revenue. etc., C. S., 425.5. is  
:I confession of a felony, C.  S., 4173, and is  ground for  disbarment if 
defendant is  a practicing attorney. Cha l~ te r  G4, Public Laws of 1029. 

4. Attorney and Client E b- 
Whether a n  offense confessed by an  attorney shows him "unfit t o  be 

trusted in the  duties of his lxofession" is  not a fac t  to be found by the 
cmurt. I)ut is  a conc lus io~~  of law to I)c deducetl from the facts revcnlctl 
to  thr  c~ ru r t .  n11c1 tlvfriitl;ri~t's nlotivc ill the c~ommii;hioii of the c r i n ~ r  is  not 
determinative. 

3. SameJudgment  upon conviction of attorney of felony must include 
order of disbarment, and no notice of such order is necessary. 

Where  a n  attorney has  confessed to the commission of a felony showing 
him to be unfit to be trusted in the  duties of his profession, i t  is  the  
impcra t i re  duty  of the  t r ia l  court  to include in  the judgment an  order 
of disbarment,  and no previous notice to defendant of such order is  
necessary. and  a niotion thereafter made to vacate the  order on the ground 
tha t  i t  was  made without notice and was  void and  was  entercd througll 
mistake and  contrary to the course and  practice of the court  is  properly 
refused. 

APPE.AL b y  d e f e n d a n t  f r o m  EIar~.is, J., a t  Oc tobe r  T e r m ,  1033, of 

WAKE. Affirmed. 
L o l a  G. H a r w o o d ,  d a u g h t e r  of t h e  de fendan t ,  w a s  ind ic t ed  f o r  t h e  

enlbezzlenient of ~ a r i o u s  s u m s  of money,  t h e  p r o p e r t y  of -1. J. M a s n e l l ,  
Con imis s io~ ie r  of R e v e n u e  f o r  t h e  S t a t e  of N o r t h  C a r o l i n a  (C. S., 4268), 
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and tlie defendant was indicted for  the  muti la t ion and  destruction of 
l ~ u b l i c  records and  the fabricat ion of false and spurLous evidence in  
violation of section 4255 of the  Consolidated Statutes .  T h e  cases against 
t l i rw two defendants n e r e  called for  t r i a l  a t  the  *\pril Term,  1932, of 
tlic Superior  Court  of W a k e  Couiity, a i d  a f te r  the ju ry  had  b c e ~  
crnpaneled Lola G. Harwootl pleaded gui l ty  of a bi.eac11 of section 
426s aild tlie defendaiit pleaded gui l ty  of a breach of stction 42SL5. T h e  
court then sei~tenced J o h n  H. Harwood to imprisorimc~llt i n  jail  fo r  a 
tcrm of t ~ ~ e l r e  months to be assigned to v o r k  on the  public roads, but 
dur ing  t h e  tern1 oil motioii of counsel and  by consent of the  defrndnnt 
tlic. court clianged tlie sentence to irnprisonmeiit f o r  one year  i n  t h e  
S ta te  prisoii. *\t tlie same te rm the court niatle the following o r d w :  
"I t  appear ing  . . . t h a t  the defendant . . . i:. a duly licensed 
at torney a t  law and  that  lie h a s  pleaded gui l ty  to a f t~ lony  as  charged 
ill the  bill of indictment . . . : I t  is tlie judgment of tlie court 
that  said J o h n  II. Harwood be disbnrretl f rom pract icing as a n  attorney 
at  law, and  tlie clerk is directed to  t rai~si i i i t  a certified c o l y  of this  
juclgnmit to  t h r  Supreme Court." 

T h e  dcfcntlaiit served his  t e rm a i ~ d  i n  Octobcr, 1933, he  made a rno- 
tioil i n  the Superior  Cour t  of V a k e  Couiity to  vacate t h e  order of 
ilisbariiient, alleging that  i t  had  beell made  n itliout notice to  him,  that  
tlw order  and the  record upon  which it  liatl been mad,? were yoid, a i ~ d  
tllat i t  h a d  been entered through a mistake of fact  and  contrary to  tlie 
course and  practice of tlie court.  T h e  motion was denied and  the  de- 
fc~ndant  excepted and  appealed. 

n a i l  d Ball for appe l lan t .  
. L f i o r n p y - G ~ n e r a l  U ~ u m m z t t  and  d s s i s f a n t  A l f f o ~ n e y - G e n e r n l  Scawe l l ,  

c o n f ~ a .  

A \ ~ ) . \ ~ ~ s ,  J. I t  is needless to call attention to the  several amendments  
of the  s tatute  tha t  was first enacted i n  this  S t a t e  f o r  the disbarment 
of attorneys. Publ ic  Lan-s, 1870-1, chap.  216, see. 4. They  were all  
rcprnled and  superseded by tlie act of 1929 ( P u b .  Laws, chap. 64) ,  which 
\ \ a s  ill effect a t  tlie t ime the orders complai i~ed of were made respectively 
by Judgc. Devin and  J u d g e  H a r r i s ,  who prckded i n  t h e  Superior  Court .  
T h e  following a re  tlie mater ial  and  pertinent  clause^. of the s ta tu te :  
" S o  at torncy a t  law shall bc disbarred for  crime uiilese a f te r  conviction 
or coi~fessioil in  open court,  S t a t e  or Federal ,  of a u i m i n a l  offense slio~v- 
i ~ l g  llirn to b(1 unfit to be trusted ill tlie duties of his  lrofession. -1fter 
c.oil~ic.tioii of a feloily showing h i m  to bc unfit to be t ruj ted i n  tlie duties 
of his professioil lie niust be disbarred by the cour t ;  and if ally attorney 
1,c roll\ ictcd of or co~ifess to the coninilssiol~ of a felony of such natui-e 
in ii S ta te  court,  the lwesitlii~g jud& of such conrt . . . shall cause 
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a juilgiilclit to be entered aiid docki+d in tlie office of the clerk of the 
Superior  Court  i n  wliicl~ suc.11 at tolxey is con\icted, or i n  nliit-li such 
a t t o r n r r  1 4  pr:~rticiriq, (Iisbarrillg said attorney, and  the  r lerk of tlie 
Superior  Cour t  in  n hicli tlie sarnc is tioclietcd shall for thwith traiismlt 
a certified copy of said judgment to the clerk of t h e  Supreme C o u r t ;  
\\llereupou the Supreine Cour t  shall revoke the l icfnie  ant1 t l i ~  riglit of 
buch :rttoriicy to practice law i n  this State." 

I f ,  tliereforc, the defelidaiit l)leatled guilt? to tlic coni~nission of n 
frloiip "slio\\il~g l ~ i n i  to be unfit to be trusted i n  the tlutics of liii pro- 
fes.sion" lie subjected h i r n ~ l f  to  tlie i n i p e r a t i ~  e d u t y  of the  court to 
debar his  fu r ther  practice of the law. 

D i d  the  defendaiit "co1lfef.s to the conimiq~ion of a fcloliy?" IT<, \\a, 
iiidit~tctl ant1 i~roscc.utetl fo r  1 iolation of section 4235 of the  Co~i~olid:rtetl  
Statutes. ni~cl racli of the several offcnses thereill rnentio~led is tle- 
i~onlinatctl  a misdemeanor. Xonie~iclature,  however, does ~ i o t  always 
tlctf~rniine t h r ~  grade  or (.lass of a c r ime:  a felony is  a crimp which is 
oi may  lur ~)unishab le  eitlicr deuth or  by imprisonment ill tlie S t a t c  
p r ~ w r l  ant1 ally ot11t.r crime i.; a misdemeanor. C a l l i l ~ g  a n  oflnlse a mi,- 
cltmeanor does not make it  so n h e l ~  the punishment imposed makes it 
a ftllo~iy. ,q. 1 , .  1111~ ~ ~ 1 1 ,  1 7 2  X. ( I . ,  933;  AS. u .  W y n ~ a n ,  164 1. C., 411. 

A\ll  misdeii~eaiiors fo r  xliicli a specific punishment is  not prescribed 
sllall he punislied as  riristler~~c>anols a t  common l a w ;  hut if the offenst, 
br illfanlous, or dolie i n  swrecy or  malice, or witli deceit a d  inteut  to 
dcfraud,  t l i ~  offender shall be plu~islied hy imprisol~rrieiit i n  tlic county 
jail o r  ill tlie S ta te  prison. C'. S. ,  4173. T h e  indictment charges tlie 
dcftwdant wit11 wilfully, feloniously, serretly, and  maliciously g i v i ~ ~ g  
aid and  assistaiic~e to  his codefendaiit by "manufacturing fals? arid 
spurious evitlencc," by e ras i i~g ,  niutilatiiig, altering, and  d e s t r o y i ~ ~ g  
original records in the office of tlie Commiss io i i~r  of Rel-enue. and 
c o m p o s i ~ ~ g  alitl forgiug letters an(l  carbon copies p u r p o r t i ~ ~ g  to have 
bccn wri t ten by the Com~iiissiolier of K~T-enue-all witli intent  thereby 
to prevent the  c o ~ i ~ i c t i o i i  of his cutlefcndant. T h i s  offense is puuis11at)le 
by imprisoiimelit in  the p e n i t e ~ ~ t i a y ,  and by aclnlitting his guilt  the 
defeiidalit colifessetl that  lie liotl committed a felony. u. Riffer, 10!) 
x. C., 116, 120. 

Whether  tlic offense coiiiniitted by tlie defendant s h o w  hiin unfit t o  
be trusted in  the duties of his profession i s  not a fact  to  be foui~cl 
by the C o u r t ;  i t  is a c o ~ ~ c l u s ~ o l i  of laxv to be tletluced f r o m  fact,  n l ~ i c l i  
a re  revealed to the  court.  X c L e a n  v. Johnscn, 174 N. C., 343. T h e  care 
is tha t  of a licensed at torney who, a f te r  appointmelit  to the  hcnc11, 
turlied f r o m  the exercise of judicial flmctions to tlie pr ivate  ilispcctiol~ 
a i d  the secret and  d e c e p t i ~ e  muti la t ion and  destructioil of monie~ltou. 
public record\. T h a t  the court tllouglit h i m  uiifit to be fu r ther  "trustetl 
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i n  the duties of h i s  profession" is implicit  i n  J u d g e  Devin's judgment. 
T h e  motive ac tua t ing  t h e  defendant, the  impelling thought, is  not de- 
cisive of the  question. 

S i t t ing  as  a Cour t  with jurisdiction only to review upon appeal  de- 
cisions "upon a n y  mat te r  of l aw or legal inference" w~ can  reach only 
one conclusion: i n  the  light of unquestioned facts  J u d g e  D e r i n  by the 
terms of the  s ta tu te  was charged with the  performance of a n  imperat ive 
duty,  and  with his  judgmcnt J u d g e  H a r r i s  r ight ly declined t o  interfere. 
Disbarment  necessarily followed the  defendant 's conviztion; i t  was  an 
essential par t  of t h e  judgment, and  n o  previous notice t o  the defendant 
\\-as required. In XcLean  I * .  Johnson, supra ,  disbarment was e n f o r c d  
upon conriction of a misdemeanor. Other  questions suggested i n  the 
briefs need not be considered. Judgment  

Affirmed. 

JAJIES L. BALL r. THE ERIPLOTERS' LIABILITY BSSURANCE 
CORPORATIOR', LTD. 

(Filed 2S February, 1031.) 

Insurance J d :  S c-Whether notice of accident rovered by liability in- 
surance was given insured within reasonable t ime held fo r  jury. 

Plaintiff brought action on a policy of automobile liability insurance 
vhicli provided that inwred should give immediate written notice of the 
occurrence of an accident covered by tlle policy. A. guest riding in 
i ~ ~ s ~ i r e d ' s  car n a s  injured in an accident hut  tlle injuries seemed slight 
and insured had no reasonable al~prel ie~~sion of a claim for damages 
therefor until approximately four months thereafter xhen i t  was dis- 
m ~ e r e d  that the injuries were more serious than a t  tirst thought and the 
guest claimed damages of insured. Insured then immediately ;are written 
11otice of the accident to insurer. Held. vliether the notice was given 
insured within a reasonable time under the facts and ~.ircumstances was 
lroperly submitted to the jury. 

APPEAL by defendant f r o m  S m a l l ,  J., at  S o r e i n b e r  Term,  1933, of 
~ A S Q ~ O T A K K .  

Civil action to  recover on policy of autonlobile liability insurance. 
O n  S March,  1931, the defendant issued to plaintiff a policy of insur-  

ance protecting h i m  against claims f o r  darnages ar is ing f r o m  operation 
of Dodge sedan automobile. 

O n  1 2  J u n e ,  1931, plaintiff's son, Luther  Bal l ,  was dr iving the sedan 
i n  question. with his  father 's permission, and  had  aij his  guest Miss 
Margare t  Adelaide Hohhs. A n  accident occurred i n  wll ic l~ Miss Hobbs 
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received a cut on her left arm, not regarded at the time as serious, and, 
several months thereafter, it  de~eloped that her slloulder had bee11 
dislocated. 

S o  report was made to the Assurance Corporation until sometimc 
in October, 1931, immediately after Miss Hobbs notified plaintiff of a 
claim for damages. 

The defeiidant denies liability solely upon the ground that "immediate 
written notice" of the accident was not funiished the defendant. or its 
duly authorized agent, in accordance with the terms of the policy. 

On the night of the accident and for sonletinle thereafter Miss Hobbs 
told Luther Ball that "she was getting along all right and didli't t l h k  
it amounted to anything." She frequently visited in plaintiff's home, 
following the accident, and assured plaintiff that "she was g e t t i ~ g  a lo i~g 
fine, and that lier arm was giving her no trouble a t  all." 

Miss Hobbs nent  to Sorfolk  in the fall to attend a busiilcss college, 
and discovered for the first time, in her effort to use a typewriter, that 
her shoulder pained her. -111 esainiliatio~i by defendant's pl iysicin~~ dis- 
closed that it had heen dislocated in the accident of 1 2  June .  

Miss Hobbs, through lier nest friend, brought suit against plaintiff 
and recovered judgment in the sun1 of $2,500. The *issurance Corpora- 
tion declined to defend in said suit. 

The present action is for indemliificatioli against said judgment and 
costs, according to the provisions of the policg in suit. 

Whether the notice kiven by plaintiff-was sufficient to meet the t e r m  
of the policy was submitted to the jury and answered in the affirmative. 

Judgriient on the verdict, from which the defendant appeals, assigning 
errors. 

Ji. B. Simpson and  J o h n  H .  H a l l  f o r  p l a i n t i f .  
L. T .  S e a ~ r e l l  urd  1T'orth c6 H o m e r  for de f endan t  

STACY, C. J. The accident occurred 12 June,  1931; the injuries ap- 
peared slight, and plaintiff had no reaso~~able  ground to apprehend any 
claim for damages until approximately four moiitl~s thereafter, wlie~i 
it was discovered, for tlie first time, that the illjuries were more serious 
than originally thought; immediately thereafter notice was given to de- 
fentlant'a agent. TTas this sufficient under the terms of the policy wllicli 
provides: "Upon tlie occurrence of an accident covered by this policy, 
the assured shall give immediate written notice thereof to the corporn- 
tion, or its duly authorized agent?" 

The action of tlie trial court ill submitting the question to tlie jury 
finds support in the following cases: Hunt  z.. F i d e l i t y  C'o., 174 N. C'., 
397, 93 S .  E., 900, J Iewborn  r .  Assurance  C'orp., 198 S. C., 1.56, 150 



02 IS T H E  S U P R E N E  C O U R T .  [206 

S. E., SS7. JIcKcnna v. I n d e ~ ~ n i l y  ( 'o . ,  125 Wash.,  28, 215 Pac. ,  66, 
,Voufltcrn S u r e t y  Co. v. f I rybu7n .  234 I+., 738. 29 S. TV. ( 2 d ) ,  6. 

Tlie defendant relics upon the decision i n  Peeler v. Casualty CO., 107 
S. C., 286, 148 S .  E., 261. 

T h e  Perler case was distinguished i n  IIIezi~born v. A.ssumnce C ' O T ~ I . ,  
and n e  th ink  the court properly submitted t h e  question to the ju ry  
under  the 1Iunt  and JIewborn cases. T h e  matter  is  ful ly  discussed i n  
these cases, and it  nou ld  serve 110 useful lnmpose to '(thrash ore r  old 
stran-." 

I n  the note to  I l a f c h  v.  Casualty Co., 197 Mass.. 101, as  reported i n  
1 4  a h i i .  Cas., 200, tlic annotatoi- illakes the  f'ollowing p e r t i ~ i c n t  obserra- 
t ions:  

" I n  m a n y  acci(1ent insuraiice policies i t  is pro\ ided that immediate 
lioticc of the accideilt shall be g i ~ e n  to the company. ,Ind it  has  bccll 
g r i ~ e r a l l y  licld tha t  the vort l  'immediate' means tha t  notice must be 
g i w n  n i t h i n  a reasonable t ime according to the circumstancm of the 
part icular  case. (Ci t ing  authorities.) Tlics n o r d s  ' immediate notice' 
inust h a r e  a comlnon-seiise interpretation and cannot be held to  require 
of the iiisurpd anythiiig tha t  is  impossible or uilreasol able. Wllcthcr 
the  s t ipulat ion lins becii con~plietl  it11 must tlcpend up011 the  facts  and  
c i rcu~i~s tauces  of the part icular  case>. (Ci t ing  authorities ) Where  tlicre 
is  a n y  doubt as  to nl ie ther  the n o t i w  requirctl by the accitlelit insurance 
policy \ \ a s  given nitlii i i  a reasonable time, t l ~ r  question should Irw -lib- 
nlittetl to  tllc jury." ( C i t i ~ i g  authorities.) 

Tlicrc was nothing said i n  Ins. C'o. 1 % .  Bondiiig C'O., L62 S. C., 3S4, 
7S S. E., 430, cited and relied up011 by appellnnt,  \iliic>h militates against 
o ~ i r  prebeilt position. 
-1 ra re fu l  perusal of thr) record leal c.s us nit11 the  in~press ion  that  

the result of t h e  t r i a l  is :iccortlaiit n i t l i  our  pre\-ious decisions on tlic 
subject. Heuce, the rerdict  a ~ ~ c l  jutlgmeiit u i l l  be upheld. 

S o  crror. 

STATE r. d. B. BREECI:. 

(Filed 25 Fchruary, 1'334.) 

C~~iminal Law G s: Constitutional Law F a-Admission of testimony as 
to uniclcntificd books and records held reversible error. 

111 ;I prosrcntioli for cmbezzlcnicnt, trstimony of' the 1)rosecuting wv'it~~cw 
that he hat1 esnnlined :iccount books ill :I foreign state and that tlie 
boolts showed that tlefentlnnt \\.as not rntitled to the credits cl:~imetl, 
\vithout identific:~tion of the books or the lrerson making the entries 
t h e r e o ~ ~  by the witness or the introductio~i of the  book!^ in evidence, or 
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evidence that the entriec: had been made in clue courw of business. 1 s  held 
incompetent and its admission constituted reversible error and u n i  i l l  

violation of defendant's constitutional rieht to confront his nccuqerq, 
which includes the right of cross-examination. Art. I, see. 11. 

CRIMINAL ACTIOK, before C'rnwmer, J., a t  M a y  Term,  1933, of Wai;~..  
T h e  defendant was indicted f o r  enibezzleniei~t i n  several bills of in- 

tlictiilent which alleged tha t  he had  embezzled money amounting to all- 
proximately $1,100 f rom G. Sorensoii, t r ad ing  as Federal  A d j u s t i n e ~ ~ t  
Company,  Sp ie r  aiid Company, Stutlebaker W a t c h  C o n ~ p a n y  ant1 Spiogel 
M a y  S t e r n  and  Company.  T h e  causes were consolitlated f o r  trial.  Tlic 
evideiice tended to show that  G. Soreiisoi~, the prosecutiilg n itlless, 
using screral  t rade  ilanies, liad employed the dcfeiltlaiit, a p rac t ic i l~g  at-  
torney, t o  collect certaili claims upoii a n  agreen~ei i t  tha t  the tlefcntlant 
should report a l l  clainis collected n i t h  authori ty  to deduct 33 per c c l ~ t  
of s u c l ~  collectioiis fo r  his  s e n  ices. T h e  evidelice fu r ther  tended to alio~v 
tha t  t h e  defendaiit had  not accounted f o r  all clairlis collected. T h e  dc- 
fentlant admit ted that  lie had  received through Sorensoii liul~tlrctls of 
claims f o r  collectioii i n  ra r ious  par t s  of the S t a t e ;  tha t  he \ \ a s  required 
to do much traveling, alitl tha t  lie n a s  authorizrd to  retail1 t r a ~ e l i l ~ g  
expenses f rom the proceeds of collectioiis. T h e  defelidarit testified tha t  
he had  enibezzled no th i l~g ,  aiid tha t  iii fact  the prosecuting 11 itiw-5 or the  
firms he represeiitecl o\\ ed the defeildant alq~roxiriiately $3,000. 

r .  l h e  cause was submitted to a j u r y  aiitl a rerdict  of gui l ty  r c t u r ~ l d .  
Thereupon r l ~ e  tlefe~idant n as seilteiiced to serve a term of approxin~a te ly  
f i ~  e years  ill the State's prison. Fron i  judgme~l t  l~roiio~iilcetl  the defv~ld-  
an t  appealed. 

BROGDE.~, J .  T h e  c~i t lc l lce fo r  the S ta te  tclitled to show that  all- 
proximately two tl~oueailtl i~ccounts  had beeii sent to the  defelldal~t fo r  
rollection. Tlic defenda~l t  coi~teiided that  lie had  mstle m a n y  reini t ta i lce~ 
direct to the  coiicerils fornardi i lg  claims for  TI llicli iio credit liad been 
g i ~ e n .  T h e  State's witness Soreiisoli testified: ('I have been back t l ~ c r e  
ant1 checked the  books OII  h im ~ n p w l f  in  Pi t tsburgh,  Pcin1s.ylraiiia. I 
did not keep the books but  cherltetl the records. I don't knon- n-liicll 
oiles of those have been paid direct and 11liic11 h:iw not been paid 
tlirect." T h e  defendant i n  ap t  t ime objecttd to  tlie testimony of t l ~ c  
vi tness  with respect to c n t r i e ~  i n  tlie books ill the S ta te  of P e n n s p l ~  anin. 
The  objection n a s  orerrulcd nlitl the vitnesa was permitted to testify 
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that  quch Imoks ql~onctl tha t  the t l c fen t la~~t  n n s  entitle1 to  o111v $31.03 . . 
as ccmlrnlssiolls OII  direct rmli t tances.  

c20urt 11y Ili.: :lc2t.uscm i l l  cirilcr t11:rt tll? m a y  1)c s ~ ~ l l j c c t c ~ l  to c2ross- 
o s ; r ~ ~ ~ i ~ l a t i o ~ ~  and t l ~ v  t ~ * n t l l  o r  f:dsit7 of thc. nc'cnsntio~i probed nllll 
ciftt7il i l l  tlicl ljrclsellcc of t l ~ c  t r i a l  jury. T l ~ i s  s a l l ~ t a r y  pr i~ lc ip le  is funtln- 

riglit of caonfro~itatio~i.  a1111 rllis m a y  not Ije tnltcn n\v:ty ally more 1,- 
t l t>~iy i~ ip  11ini tl~cx rigllt to r r o s s - e x a ~ ~ ~ i ~ i ~  tlic Stnt i~ ' ;  n-:t~ic>,<sc? than 1,. 
r c l f u i i ~ ~ g  1li111 tl~c, r ight  to c o n f r o ~ ~ t  his  :rclcuscrx :\lit1 xit~ics.-es wit11 ot1i1~1~ 

jury :111(1 n ~ c w w l ,  \0 that  11e nlny hc c o ~ i f r o n t r ~ l ;  t h t  iq, put  far(. to 
f,ic.o. . . . . \ l~ t l  t l ~ i \ ,  of conrw,  inclutlc. t l ~ p  r ight  of C ~ O S S - ~ X X I I ~ ~ I I ~ -  

tion." Sev, nl>o. Iirr,q 1 % .  131jrz11~n. 137  S. C'., 491, 49 S. E.. 935 : R. l?. r . 
111 (111 O O I ; .  I!)\ x. ('., :;()!I. 151 s. f+;.% 641 ; J ~ ' I I ~ ) / I / ! ~  ( ' 0 .  / , A l l ( . ( ' ~ / t  I ! / .  

In!) S. C'., ;!)!I. 156 S. E.. 91. The. 11ooki rcfcrred tcl 1). t h e  n i tnc+c  

. 
Llle i ~ ~ c m ~ ~ l w t e ~ l c ? -  of sur11 evitleilce is  ost:ll~lislletl 117 correct app1ic:t- 

tion of the p r i ~ i c i l j l ~ ~  anllounce~l i n  F l o w c ~ s  I.. Specrrs, 190  S. C'., 747, 
130 S. E., 110, allti I?. I?. r.. H l~gr~ .oo t l ,  s l r l ~ t ~ .  
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S E W  H B J I P S H I R E  F I R E  I S S U R A S C E  COMPAST r. T H E  FARMERS 
JIUTUAL F I R E  ISSUR.4XCE ASSOCIATIOS O F  S O R T H  CSROLISA.  

(Filed 2S February.  1034.) 

1. Insurance E b: J c-Provision against otliri~ il~suranrr is valid but 
will be construed with loss payable clause. 

A clause in a policy of fire i n ~ u r a n c e  proriding tha t  insurer should not 
be liable if other insurnl~ce  is  taken out on the lwoperty without notice 
i s  vnlitl. hut will Iw cmnstrncvl in cwn~~ect ion  with :I Svn. York Stiln(li1r11 
J Ior tgagrr  ('l;insv ; ~ t t n c l ~ r i l  to tlit, 11olic.y. 

2. Insurance K c- 
A Sex\- York S t ;~n t l ;~ r t l  >Iortg:~grc~ ( ' lnusr ;~ttnclit '(l to ;l 11olicy of fiw 

insurance constitutes a separate contract bet\\-een the  insurer and the  
trustce,  mortgagee o r  beneficiary. 

3. Insurance J e-Insurer held relieved of liability to insured and mort- 
gagre by violation of provision against adclitional insnranse. 

Tht, Iwnefici;~ry named in ;I St!\ \ .  Yorli Stai~tlart l  l\In~,tz:lerc ( ' lanw ; I T -  
tnclied to n policy of fire iiisurnnce returned the policy to tlie insur'd oil 
the ground the  insurer was  liot accel~table to the  btweficiary, and tlic 
insured in coml)liance with tlie rrquest  of the  beneficiary obtained in- 
surance in another compaiiy \\-it11 similar loss payable clause. hut gave 
iio notice to the first insurer of the  second policy. The first policy con- 
tained a pror-ision tha t  i t  sl~oulrl be roitl if otlier i~ isnrance  w:19 taken 
out  on tlie property without notice to insured. Hclt7, lieither the beneficiary 
re]m~li:~tillf the  first policy nor tlie insured tnlrinq out otlier insurance 
in rinlation of i t s  pror is io l~s  can assert  any rizlit against  tlie first insnrr r  
for  loss by fire, nor may their  assignee, tlie insurer in the  second l~olic,y. 
aciluin, t111y 1,iglit l)y ~ ~ ~ l ) r o z i ~ t i o ~ i .  

ORASGE. 
I t  Ivas a g r w t l  t h a t  t h c  juclge s l ~ o u l t l  fiiltl t h e  f a c t s  a n d  relitlcr jurlg- 

meiit  t h e r e o i ~ .  S u c h  f a c t s  a s  a r e  p e r t i i ~ e n t  t o  t h e  questioli  i i ~ v o l ~ e d ,  
m a y  be  s t a t ed  as fo l lows :  J .  ,I. S i ~ l i n l o i ~ e ,  a r e s i d c i ~ t  of O r a i ~ g e  C'ouilty, 
o\\-iletl t11c l a u d  a d  t h e  bu i ld ing  t l~e rpo i i  l lear C'hapel H i l l .  I n  1926,  tli? 
d e f e n d a n t  i ssued a p o l i v  of f ire i n s u r a n c e  S o .  94930 i i isuri i ig t h c  
dwel l ing-house  aga ins t  loss o r  dn inage  by fire ill t h e  s u m  of $1.000. 
Si inmoi is  secured a loail  f r o i n  t h e  Sor t11 Cnrol i i la  J o i n t  S tock  L a n d  
B a n k  of D u r h a u l  a n d  Ii;~tl n S v v -  T o r l i  s t a i ~ d a r t l  i i i surauce  c l a u e  a t -  
t ached  t o  s a id  policy,  payab le  t o  t h e  F i r s t  S a t i o u a l  B a n k  of D u r l l n i ~ i ,  
t r u s t ee  f o r  t h e  Sor t11 C'nrolilia J o i n t  S tock  L a i ~ t l  B a n k  of I>urli :~m. 
This pol icy  w a s  del ivered  t o  t h e  Sort11 C a r o l i ~ l a  J o i n t  S tock  L a n d  
B a n k  a n d  held  b ~ -  i t  u u t i l  t h e  f a l l  of 1 0 3 0  "when s a m e  \\-as r e t u r ~ ~ e t l  
t o  J. -1. S i m m o n s  v i t h  not ice  t h a t  tlie i ~ i s u r a n c e  i n  t h e  defent lnnt  
con ipany  v a s  n o t  s a t i b f a c t o r -  and requiring h i m  to  t a k e  o u t  a policy 
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I s s u ~ a s c ~  Co. 2.. ISSUB.\S(E ASSOCIATIOS. 

in  the  s u i ~  of $1,000 011 said dwelling-liouse in  a s t ~ l i t l a r d  colnpany 
satisfactory to  the  Sort11 Carol ina J o i n t  Stock Lalid Bank." *Ifter 
receiving notice niid the policy oil o r  about 5 S o w m b e r ,  1930, Simmons 
took out a 1)olicy of fire insurance i n  the plaintiff S e w  Hampshi re  F i r e  
Iiiaurancc C o l n p a l ~ y  and had  attached thereto a S e n  Y o r k  S tandard  
iiisuraiice clause n.it11 loss payable to the F i r s t  S a t i o n a l  B a n k  of D u r -  
l ~ a n i ,  t r u s t c ~  f o r  S o r t l i  Carol ina J o i n t  Stock Land  Bi~ l ik .  

Sc i t l i e r  Sinlrilons, tlie owner of the  property, nor  t l ~ e  balilr, trustee. 
]lor tlie J o i n t  Stock Lalid Bank ,  beneficiary, gave a n y  noticc to tlie 
dcfentlant tha t  Sinmiolls \\.as acquir iug adtlitioual iilsurance or tliat i ts  
policy was ul~sat isfactory,  nor  did the defendant acq~1ii.e notice i n  a n y  
way of such addi t io i~a l  insurance. Both  policies n c r e  of s t a ~ ~ d a r d  
f o r m  and the policy of the defciidalit colltaiiied a clause e s c l u d i ~ ~ g  lix- 
bility f o r  loss o c c u r r i ~ ~ g  ('while the insured slinll I i a ~ e  a n y  other coli- 
t ract  of insurance, ~ l ~ t h c r  ~ a l i c l  o r  not,  on property covered i n  wliole or 
i n  par t  by this  policy," etc. O n  26 February ,  1931, tlie dwelling of 
the insured, J. ,I. S i m n ~ o n s ,  was totally destroyed by fire, alld the  
: t i~iou~it  recowrable was $1,123. T h e  ilidebtedliess to the land bank, 
beneficiary. was i n  excess of the insurance. 

T h e  plaintiff,  S e w  IIalnpshire  F i r e  Insurance  Coinpany, paid t o  
tllc beneficinry L a d  B a n k  the sum of $1,000 i n  October, 1931, but 
before making  tlie paymelit denlanded tha t  the defendant p a y  one-half 
of the  insurance to wit, the sum of $300.00. Wlieli the payment Jras 
made the  plaintiff took a n  assignnient f r o m  the Land Bank  a d  the 
trustee of "their r ight  of subrogation pro ftrnto to the X e w  Hampsl i i rc  
F i r e  I n s u r a l ~ c e  Cornpany against tlie said J. A. Simmons alld a g a i ~ i s t  
the snit1 F a r i i ~ e r s  M u t u a l  F i r e  Insurallce .issociati011 . . . to eii- 
force i n  proper  action or  suit the  same subrogation," etc. 

Tlie clefelidant declined to p a y  and  tliereupon the prese l~ t  suit was 
iiistitutecl. T h e  policy of plaintiff contailled a clause a s  follows: "This 
c o n ~ p a n y  shall not be liable f o r  a greater  proportion of a n y  loss or dam- 
age t h a n  t h e  ainount hereby insured shall bear to the .xhole insura l~ce  
c o ~ c r i n g  tlie property, wlietlier valid o r  not and  n l i e t l ~ ~ ~ r  collectible or 
not." 

F r o m  tlie foregoillg facts  the t r i a l  judge was of the clpiuioll tliat tlie 
plaintiff was not entitled to  recover against the defendant, and thc 
plaintiff appealed. 

J I a n n i ~ t g  Le. AIIan~l i i lg  for plainfilj. 
G r a h a m  Le. Salcsyer f o r  defendai t t .  

BROGDES, J. T h e  clause i n  the policy of the  d e f e ~ ~ d a n t  excluding 
liability in  the e w n t  of other  insurance is  valid. J o h n s o n  v. Ins. Co., 
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201 S. C., 362;  Flentming v. Ins.  Co., 201 N .  C., 546. However, tlie 
effect of such a clause i n  a s tandard  fire insurance policy mus t  be con- 
eitlered i n  co l~nec t io l~  with t h e  S e w  York  s taudard mortgagee clause, 
which was attached to both policies. T h e  S e w  York  s tandard mortgage? 
clause is a separate  and  independent contract between the  company and 
tlie trustee, mortgagee or  beneficiary i n  a deed of t rust  upon  t h e  prop- 
e r ty  a t  t h e  t ime the insurance is procured. Bank v.  Assurance Co., 155  
S .  C., 747, 125  S. E., 631. 

I n  the case a t  bar  the beneficiary who held the policy of defendant, 
repudiated the  same and returned i t  to  the insured. T h e  insured kept 
the  policy i n  h i s  possession and  g a r e  n o  notice t o  the defendant but 
procured a new policy i n  the plaintiff company, and  forwarded the 
same to tlie beneficiary who retained i t  un t i l  the  t ime of the  fire 
and made  claim thereunder. Consequently, t h e  trustee or beneficiary 
i n  the deed of t rust  cannot assert a n y  r ight  against  the  defendant by 
virtue of the repudiated policy. T h e  insured can assert n o  r ight  there- 
under  f o r  the  reason tha t  he  abandoned the  policy and procured other 
insurance contrary to a ~ a l i d  clause therein contained. I t  follows, there- 
fore, that  the plaintiff cannot  acquire by assignment or subrogation a 
riglit f r o m  a p a r t y  who had  no enforceable r ight .  Indeed, the case of 
Johnson 1.. Ins.  Co., supra, while not directly i n  point,  is  determinat i re  
of the  controversy i n  principle. 

Affirmed. 

MRS. AILEES B. SRIITH, WIDOW OF HERMAN E. SMITH, v. XEWJIAN 
hIACHISE COMPANY ASD GENERAL ACCIDEXT FIRE AND LIFE 
ASSURANCE CORPORATIOX. 

(Filed 28 February, 1934.) 

Master and Servant F &Finding that death o f  night watchman did not 
result from accident arising out o f  employment held conclusive. 

Although the courts adopt a liberal interpretation of the law in award- 
ing c o ~ t i p e n ~ t i c ~ n  to nisht \va t~* l i r i~~~n l ~ c a u w  of the specin1 haziards nt- 
tavhrd to their n-olk, evidence tending to .ho\v that a night \vatchman 
went to a store on the premises leased b r  the employer and run by the 
lessee, and that he was killed in a fight precipitated when strangers 
entered the store and attempted to rob the owner of the store afler he 
had vaited on them, and that  the night watchman often went to the 
store to procure matches or drinks for himself, and was not required to 
go to the store in the performance of his duties, is held sufficient to sus- 
tain a finding by the Industrial Commission that the accident did not 
arise out of and in the course of the employment. 

CIVIL ACTIOS, before Sinl;, J., a t  J u l y  Term,  1033, of GUILFORD. 
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H. E. Smitli, a night uatchnian, n a s  killed hg robb ,r. on the 11ig11t 
of 1 October. 1932. A claim was filed u i t h  tlie Industrial Comnii~.io~l 
and the hearing Comniissioncr denied an a~vartl.  l ipon nppeal to tlw 
full Commission the anartl of thc hearing Commissioiirr IT a.  appro^ ed, 
am1 thereupon there mas an  appeal to the Superior ( 'ourt. 

Tlic hearing Commiiqioner set out the facts nhicli are substantially 
as follo~vs: "There is a snlall store builtling on tlie prtimsea of the 
Macliine Company's property. Mr.  J .  S.  Walters oprratetl a store. 
It appears that the hTewman Machine Com1)any had re1 tetl a racant  lot 
to  X r .  Clegg, who constructed a storc and then leased the store to Mr. 
Walters. The  deceased Smith was a night natcliman for the 3lacliine 
Company and it was his'duty to  patrol tlic premises. -It about 9 :30 
on the night of 1 October, tlie deceased for some purpoac went into 
the store of Mr. XTalters. While in the storc t n o  n m l  came in and 
called for a cold drink. The  operator of the storc ~ r a i t r d  on the t n o  
men and as he n-as rnalring cllai~ge . . . he was asked hy tlie me11 
to 'put 'em up.' The o v n w  of the storc fcll do1111 behintl tllr countclr 
TTThen the smoke of tlie battle had cleared away the onncr canie out 
from be11i11d tlir' counter a l ~ d  found tlic night natchinan, 11. E. Sinitll, 
fatally rounded." Walters, tlie storekeeper, said : "I saw X r .  Smitli 
on the niglit of I October, 1932. He was t lo~rn a t  the ..tore. Mr. Smitli 
neler  loafed in  my store. He weut there for his purcli:\ses. Sometimes 
lie n ould come and get soinetliing to eat. and sornetirnes a coca cola ant1 
matches. E ~ e r y  Saturday night he would come and get a bos of matches 
mostly. On the night of 1 October, 1932, at approximately 9 30 ,  Hermau 
E. Sniitli entered my store. . . . H e  had just xallred ill tlw store 
and walked to the back and turned around, . . . and  as he turned 
around . . . two boys canie in. They called for a drink. I got the 
driilk in tlie ice box. MTl1en I garc  those b o p  coca cola tlir tallest ga l e  
me a dollar bill and I went to get his change. . . . The tall oue 
was a t  the counter and lie gare  me the money. When 1 walked behind 
the counter I passed Mr.  Smith. . . . This tall boy faced me when 
I gaTe him the change. I laid it on the counter in front of him. 
I stepped in  front of the cash drawer and he sa id :  ' Pu t  ',w up.' He had 
a pistol i n  his hand. . . . When lie said:  'Put  'em up' I fell on the 
floor. I licard a fuss, the fuss of a pistol, and 3 l r .  Sm th falling on a 
call of black eyed peas. . . . I came out from un lcr the counter 
as  soon as the fuss was orer. I heard the boys run  and the screen door 
close. . . . When I came aronnd to the end I saw l l r .  Smith lying 
on a can of peas. . . . Mr. Smith did not speak. .[ picked up his 
pistol. I t  was lying right beside him on the floor. The pistol x a s  lying 
about his hip on the floor. I picked it up  and laid it on the counter." 
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A l i ~  empty match box n a s  found in the pockets of the dcceased after 
his death. Tlie hearing Conlnlissioner in his opinion declared: "There 
i; no rridcncr in the record that the joh the deccased was employed to 
perform in any ~ v a y  contributed to this accident. There is no c d c n c r i  

.to show that he n a s  callrtl upon at any time to go to the store nh r re  
he inrt his fatal  accident. Vnder the circumstances the commissioner 
is of the opinion that compensation must he denied and it is so ordered." 

The judge of the Superior Court affirmed the av-ard of the I n d u ~ t r i a l  
Coniniisaion, denying compensation, and the plaintiff appealecl. 

S'app '6 S a p p  for p l a i n f i f .  
Don A. TT'aiser for d e f ~ n c l a n f .  

C ~ o c . n ~ v ,  J. There Tias competent evidence to support t h ~  finding by 
the Industrial  Commission that, while the accident occurred during the 
periotl of cn~ploynent ,  it did not arise out of and in the course thcrcof, 
ant1 consequently comprnsation should ha l e  been denied. The clrcitled 
cases diicloce a disposition upon the par t  of the courts to adopt a liberal 
intrrprrtation of the law in a w a r d i ~ g  compensation to night watchmtn. 
Th i i  1 iew ha.; solnetiines fou i~d  utterance in the plirase "zone of special 
dangcr," due to the fact that the night and darkness and the loneliness 
of the watchmen create ccrtain practical hazards which must be deemed 
to bc a risk of the busiuess in proper cases. Not~vithstanding, the facts 
in the case at bar disclosr that the n atcllman was not making his roun t l~  
at the time of his injury or performing any service for his employers. 

The  plaintiff insists that the deceased had gone to the store for the 
p u r p o e  of .ccuring oil for his lantern or matches for his o n n  ustl. 
Honerer ,  this conclusion rests upon surmise and speculation and not 
upon evidence in the r&ord. Therefore, the findings of facts by the 
Industrial  Cominission is determinative. 

Affirmed. 

ALMA PEACE BURTON v. J O H N  PEACE ASD WIFE, MIXIVIE PEACE, 
AXD J. A. PEBCE. 

(Filed 28 February, 1931.) 

1. Deeds and Conveyances A e- 
Delivery of a deed is essential to its validity, it  being necessary that 

the grantor should part with possession and control of the instrument 
with the intent of giving effect to it. 
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2. Sam-Presumption of delivery from registration lielld not to apply 
under facts of this case. 

Where in an action to set aside a deed registered after the grantor's 
death, the grantee introduces no evidence that it had ewr  been deliver~d 
to anyone by the grantor, and plaintiff seeking to set the deed aside, 
introduces same in evidence for the purpose of attackinr its validity, 
the presumption of delivery from registration does not apl)ly. the ])re- 
sumption being rebuttable as between the parties, and a directed verdict 
in plaintiff's favor is not error. 

CIVIL ACTION, before Stack, J., at April Term, 1933, of GI-ILFORI). 
Mary Elizabeth Peace, mother of plaintiff, was the o\iner of cc.rtai11 
land in High  Point  Township for many years prior to 13  November, 
1929. She  lived a t  her home place and on said date it was allcgcd 
that "she was removed from her home place by her son, the defendant, 
John Peace," and lived in  his home until her dcath, intestate, on 27 
December, 1931. She left surviving the following chilrlre~i ant1 only 
heirs a t  law:  J .  A. Peace, C. L. Peace, Alnia Peace B ~ r t o ~ i  and Jo1111 
Peace. She  had no other property except the real estate in cont ro~ersy .  
At  the time of her death the deceased was 79 years of age. 011 26 
November, 1930, Mary Elizabeth Peace signed a paper-uriting purport- 
ing to be a deed for said land, in which Minnie Peace, the v i f e  of the 
defendant, J. A. Peace, was named grantee. 

The plaintiff instituted this action to recover a one-fourth undivided 
interest in the land and to set aside the deed. She offered evidence that  
her mother had been totally blind for ten y a r s ,  previous to her death, 
and that  she was weak, nervous, and not capable of taking care of her- 
self. ('She didn't know what she was doing. After she ncnt to John's 
she could go around in  the room but not out." 

The deed was recorded on 31 December, 1031, after the death of the 
grantor. The  plaintiff offered the deed for the purpose of attack. There 
was evidence offered by tlie defendant tending to show t l u  t the deccased, 
although blind and old, was intelligent and of sound mil d and mcmory 
until shortly before her death. 

The only evidence with respect to the execution and d e i i ~ e r y  of tlie 
deed is contained in the testimony of J. R1. Ilavis, a notary public, who 
took the acknowledgment of Mary Elizabeth Peace. H e  said:  "I wrote 
her name there. She made this mark. She told me to n r i t e  her name. 
. . . I was in the home ten or fifteen minutes. I didn't altogether 
read that  deed to her. I asked her if she understood what it was. I went 
into the room where she was lying on the bed, apparentl:~ blind. I told 
her my business. I told her that  I had come there to gel her signature 
to a deed to a house and lot. She  said she couldn't see how to write 
and I took i t  to her in bed and held it up  to her and she touched the 
pen and she made her mark. I had not knoxn hnr  prior to this time. 
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John Peace came by and got me and took me over there. She said she 
knew me. . . . I went with John and came back with John Peace. 
I took the deed to her to her bed on a book or something, and held it 
u p  to her and she touched the pen. I wrote the name. I do not recollect 
there was anybody else in the room, but Mr. and Nrs .  Peace were in 
the house. There were two rooms. The door was open. TVe went first 
into this room. She  was lying in there on the bed and I vent  in there 
to the bed to her. I do not recollect that he (Mr. Peace) vent  out. The 
rooms, if I recollect right, could open together." 

The tr ial  judge inquired of attorneys for the defendant if they had 
any more evidence about the execution of the deed, and upon receiving 
a nega,tir:e reply, stated to counsel that he would charge the jury that  
the deed had never been executed and delivered, and that the plaintiff 
was entitled to recorer her one-fourth interest in the land. Thereupon 
the judge charged the jury to answer the issue as to the ownership of 
one-fourth of the property "Yes." 

From judgment upon the rerdict the defendant appealed. 

S. G. Daniel, Garland B. Daniel and King (e. King for p la in t i f .  
T .  1%'. Alberfson and Frazier d Frazier for defendants. 

BROGDES, J. Was there any evidence of the execution and ~~~~~~~~~y 
of the deed ? 

The  delivery of a deed is essential to its ral idi ty and is said to be 
"its tradition from the maker to the person to whom it is made or to 
some person for his use." That  is to  say, the maker of the deed must 
par t  with the possession and control of the instrument with the inten- 
tion of giving effect to it. Kirk v. Turfier, 16 N .  C., 14 ;  Robbins v. 
Roscoe, 120 K. C., 79, 26 S.  E., 807; Mordecai Law Lectures, Vol. 11, 
page 28, et seq. 

This  Court has consistently held that  registration of a deed is prima 
facie evidence of delivery, but that  such is not conclusive between the 
parties and that  an injured party may attack the execution arid delivery 
of the deed and show, if possible, that in fact there was no delivery. 
I n  the case a t  bar the deed was offered by the plaintiff for the purpose 
of attack, and hence the presumption arising from registration thereof, 
does not arise. See Fortune 'L'. Hunt,  149 N. C., 358, 63 S. E., 82; 
Linker v. Linker, 167 N.  C., 651, 83 S. E., 736. 

There was no evidence of a delivery of the deed during the lifetime 
of the grantor, and as there is no presumption arising from registration 
upon the facts disclosed by the record, the tr ial  judge ruled correctly, 
and the judgment rendered is 

Affirmed. 
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I ~ ~ s ~ i r a ~ l r r  X a-IVhere installments to brncfiriaries of War Risk Insuranrc 
am not paid the whole sum is to be distribnted to soldier's heirs. 
A1 soldirr, l iar i~ig a policy of War Risk 111surnnce in \\,l~ich liis motlirr 

:rut1 fnthcr were jointly 11:rmed hencficinrirs, (lied intestate leaving his 
1not1it.r ant1 father him snrvivi~ig as  his sole heirs a t  la\v. S o  i~~st:~llmerlts 
were paid either the motlier or fathcr prior to their rc.spective deatl~s. 
HcltE. tlie wliole sum is now nsscts of the cstate of tlie decenscd soltlirr 
:!nil sliould be paid equally to t11v respective administrators of his f:lthcr'a 
anrl inother's estates, and the fact that one lmrcnt lived longer than t l ~ e  
othcr a~l t l  \vas therefore ~ntitlccl to  receive more moliry i n  i~is tal lmri~ts  
does not affect their ri,clits ns dihtributces. C'. S., l X ( 6 ) .  

Crvrr, ICTIOS, before Colrpcr ,  Special Judge, a t  X o ~ e m b c r  Sp tc ia l  
T w m ,  of ~ ~ L E C I ~ L E X B U R G .  

Jlo.;ci Rei(l,  a soldier i n  tile r l l i t e d  States  i \ rmy d u r i ~ i g  the  V o r l d  
W a r ,  dictl intestate on 23 August.  1920, T\ itllout leal ing .I w f e  or c h ~ l t l  
o r  i ~ s u c  of such. Hr left h i m  s u r r i v i ~ i g  liis f:ithcr, , l t lol~)l ius  Reid,  n11t1 
111s 111otl1(~, I d a  R(xid. - \ t lo lphu~ Rcitl, the  fnihcr ,  died 011 22  S o ~ e i l l h c r ,  
1926. a11t1 hi, m o t l ~ c r ,  I d a ,  diet1 2 2  Fehruary ,  1932. T h e  deceased so1dic.r 
hat1 a pol i i~y of n nr risk illwra11c.e in  tlie sum of $10,000. 1 1 1  said po l i r ,~  
his ftttllcr and i~iot l lcr  \ \ e re  both named bmeficiaries. W. M. S m i t h  
i, the. ailnlilii i trator of tlic cstarc of the soldier, Moses Rcid. E l i j a l ~  
Rcitl is  tllc ndmi l l i s t~x tor  of tlw ci ta te  of ,ltlolphus Rc~id,  ihe fa ther ,  n ~ ~ t l  
L i z 7 i ~  J l n y  McCullocll i q  t he  esecu t r i s  nnmctl ill the will of tlie motl i t~r ,  
I d a  l ie id.  l ' l x  fa ther  and  motlwr a f te r  t l ~ t l  tlcatll of t h e  soldier \\t7r1. 
cutitlc(l to recci \c  a ~nont l i ly  i ~ i i t n l l l l i e ~ ~ t  of $3'3.75 cncli f o r  :I total of 
240 11~011th~. H o u e r e r ,  l ic i t l~cr  of said hcnt~ficiaries r c t e ~ ~ e d  aliv ill- 
i ta l l i l~ent  pr ior  to  death. Tlw B u r e a u  of W a r  R ~ s k  Insurance  paid to  
the administrator  of the fat lwr the aggregate 111o:itlil:j iu r ta l lmel i t~  
uhic.11 he  n ould ha \  e r e c c i ~  etl up  to t h e  t ime of his  death,  anloui l t l~ip to  
$2,12i.30. T h e  illstallmcnts the mother  noultl  l l a ~  e r e c e i ~  etl a m o u ~ ~ t i n g  
to $:3.9XS.i5, n c r e  paid to lier es t~cu t r ix .  Tlie iurn of $6.630.50 u a s  pait1 
to  JV. 11. Smith. the administrator  of the  estate of the  soltlicr. Tllcz 
cliildren of the mother, I d a  Reid,  h a r e  filed a caveat to llcr ~ 1 1 1 .  T h e  
I a l i t l ~ t y  of the d l  h a s  not yet bee11 deterinined. 

T h i s  ~~roc .eed ing  v a s  brought to determine the r ights  of the p a r t ~ e \  
i n  a ~ l d  to  tlle estate of the soldirr.  I t  was admit ted that  the  only 
property of said estate consisted of Tvar r isk insurance an0 disability in- 
surance paid by the  gorernnmi t .  

T h e  pert inent  portion of tlie judgment rendered was as  fo l loxs :  
"Tha t  a t  tlie d a t e  of tlle death of liloscs Reid his  tlisiributees I fe re  
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M o l p l ~ u s  Reid, his father, and I d a  Reid, his mother, and as such tlis- 
tributees they became entitled upon his death to his personal eptate. Tliat 
the money now in tlie hands of TT'. 11. Smith, administrator of the 
estate of Noses Reid, consisting entirely of insurance nioncy from l iar  
risk insura~lce, is not subject to claims of creditors of tlie insured. 
That  as to the $562.50, which was due the insured prior to his death, it 
belongs to the estate of the father and tlie estate of the motlicr cquallj.  
That  as to the $5,765 received by him as the conmuted value of the 1111- 

paid portion of the policy after the death of the beneficiaries. it slioultl 
be paid to the estate of the father and the estate of the mother re- 

-rates to an spectively in such sums as are required to bring the said e: 
equal sum after the sums paid into each by the Bureau of W a r  Risk 
Insurance, and the half of the $562.50 h a ~ e  been added to make the 
estate of the father and the estate of the mother exactly equal finally. 
. . . The court in its discretion declines to rule on tlie question 
raised in the petition as to the right of Itla Reid to derise any part of 
the funds held by the petitioner." 

From the foregoing judgment the esecutris of the estate of Itla Rnitl, 
deceased, appealed. 

J .  11. JIcLain for Executrix of the Es fa fe  of Ida Reid, Deteascrl. 
1T7ade 11. 1l'illiams for the dclministrafor of f1r e Es fa fe  of -11 oses IZr;tl, 

Deceased. 

BROGDEK, J. MThen Moses Reid died his distributees were his father, 
Adolphus Reid, and his mother, I d a  Reid. Both were living. The 
statute cast upon each one-half of the personal property of deceased. 
Tliereupon the right of property to such one-half immediately vested. 
C. S., 137, subsection 6. 

Se i the r  receired as beneficiary in the war risk insurance policy any 
installment from the government during his or her life. Therefore, thcl 
n-hole fund in contemplation of law is now assets of the estate of tlic 
dead soldier, to be distributed immediately to the estates of his father 
and mother. The fact that  one beneficiary lived longer than tlle other 
and hence entitled to receive more nloliey in installments from the gov- 
ernment, has nothing to do with the right of property as distributee. 
The  intestate law of this S ta te  pegged that right a t  the death of the 
soldier. I n  re Estate of Pruden, 199 S.  C., 256, 154 S. E., 7 ;  Grady v. 
Holl, 199 S. C., 666, 155 S .  E., 565; Jfzxon z'. Xizon,  208 S. C., 
566, 166 S. E., 516; I n  re Saunders, 205 S. C., 241;  Singlrfon r .  ( ' h e ~ X a ,  
284 U. S., 493, 76 L. Ed., 419. See, also, Stacy v. Culbertson et al., 160 
S. E., 50. 

Affirmed. 
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MADELISF: S. WHITE r. R. G. RAXKIN A Y D  A. 1.;. WOT,T%. 

(Filed 25 February, 1931.) 

Venue A +Action held not to involve interest in realty, and motion for 
removal a s  a matter of right mas properly refused. 

An action against the endorser of a negotiable note s ~ c u r e d  by a deed 
of trust and against the transferee of the equity of redemption on his 
debt assuu~ption contract in his deed, to recover from e x h  of the partiec 
on their liability on tlle note is not an action involving an interest i n  
real estate. plaintiff not bein:: entitled to a decree of fcreclosure on the 
facts alleged, neither the trustee nor the trustor beinr: parties to the 
action, and defendants' motion aptly made, C. S., 913(a) ,  for removal 
of the action a s  a matter of right to the count3 in \\ iiicll the land is 
situate was properly refused. C.  S., 463(1). 

*\PPE.IL by defendants f r o m  Shazc', E m e r g e n c y  J u d g e ,  a t  Apr i l  Term,  
1933, of GL-ILFORD. Alffirn~ed. 

F r o m  a n  order dcnying their  motion for  the  removal of this a c t i o ~ i  
f r o m  the Supcr ior  Court  of Guilforcl County to  the Superior  Cour t  
of ('rnstor~ Conuty f o r  trial,  the defent lai~ts  appealed to the  Suprc.n~c 
Court .  

COXKOR,  J. T h i s  action was begun and  is  I I O W  pendiilg i n  the Superior  
Cour t  of Guilford C o u i ~ t y .  Af te r  t h e  complaint was filed, and  before 
the t ime f o r  answering had  expired, the deferida~its mored before tlie 
clerk of the  Superior  Cour t  of Guilford ('ounty, i n  v r i t i ~ i g  (C.  S., 
9 1 3 ( a ) ,  tha t  the  action be reniored f r o m  said court to the Superior  
Cour t  of Gaston County f o r  t r i a l  on the ground t h a t  it  appears  f r o m  
the allegations of the  coniplaint t h a t  the action is fo r  tht. determination 
of a n  estate o r  interest i n  land s i tuate  i n  Gabton County.  C. S., 463(1).  
T h e  motion was denied by the  clerk, and  the  defendants appealed to the 
judge of the Super ior  Court  of Guilford County, who heard the motion 
d e  n o w ,  as prorided by statute. C. S., 9 1 3 ( a ) .  T h e  judge was of opinion 
tha t  the  action, a s  appears  f r o m  the  allegations of t1142 complaint,  is  
in p e m o n a m ,  a n d  does not involve the  title to land s i tuate  i n  Gastoil 
County, nor a n y  interest therein, and  accordingly denied the motion. 

T h e  only question presented by this  appeal  is  whether there was e r ror  
i n  the order of tlie judge denying defendants' motion, n h i c h  was made  
ill a p t  time, and  as  a mat te r  of r ight .  T h e  answer to this  question mus t  
he determined by  a coilsideration of tlle allegations of the complaint.  
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The facts alleged in the complaint as constituting tlie cause of action 
on vhich plaintiff seeks to recor-rr of the defendants are as follows: 

The plaintiff is a resident of Guilford County. The  defendants arc. 
r~s iden t s  of Gaston County. On 2 January,  1925, the Rankin-Lineberger 
Realty Company, a corporation, executed a note for $5,000, payable to 
the ordw of Leonard White, and due five years after its date. .it the 
date of its execution, and prior to its delivery, the drfendant, R .  G. 
Rankin, endorsed the note by r r i t i n g  his name across its back. Thcre- 
after, on 7 February, 1929, the payee of the note, Leonard White, en- 
dorsed and transferred the note to the plaintiff. She is  n o v  tlie holder 
and owler of the note. 

The debt sued on was secured by a deed of trust ou land situate in 
Gaston Coui~ty.  This deed of trust was executed by the Rankin-Line- 
berger Realty Company, the maker of the note, and conreyed the land 
described therein to R. G. Cherry, trustee. The deed of trust was duly 
recorded in Gaston County on 24 January .  1928. Thereafter by dccd 
dated 20 November, 1928, the Rankin-Lineherper Realty Company con- 
\eyed the l a rd  described in  the deed of trust to the defendant, A. E. 
Waltz, who expressly assumed the payment of the not? secured by the 
deed of trust, by a covenant contained in the deed by wliirh the land 
was conr-eyed to him. 

The note sued on is now due and unpaid. 
The  plaintiff demands judgment that  she recover of the defendant, 

R .  G. Rankin, by reason of his liability as endorser, and of the defend- 
ant, -1. E.  Woltz, by reason of his  corenallt to pay said notc, the sum 
of $5,000 with interest and costs. 

This action does not irirolve any estate or interest in the land situate 
in Gaston County and described in the deed of trust referred to in the 
complaint. On the facts alleged in the complaint, plaintiff is entitled 
to recover a personal judgment against each of the defendants for the 
amount due on the note. Rouse v. W o o f e n ,  140 N .  C., 537, 53 S. E., 430; 
Brown v.  Turner, 202 N. C., 227, 162 S. E., 608. She is not entitled on 
these facts to a foreclosure of the deed of trust by judgment or decree 
in this action. Xeither the grantor nor the trustee is a party to  the 
action. Fo r  this reason, ~ I I o r t g a g e  C'o. v. L o n g ,  205 h'. C., 533, is not 
applicable to this case. 

There is no error in the order denying defendants' motion for removal 
of the action. The order is  

Affirmed. 
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J O H S  RICHARD BAKER v. THE B T N A  LIFE INSURANCE COMPAR'T. 

(Filed 26 February, 1934.) 

1 .  Insurance R c-Recovery may be had on total, permanent disability 
clause where suit is brought during disability presumed permanent 
under the policy. 

Insured brought suit on a policy providing for ce-tain benefits i f  
insured should become permanently and totally disabled. The policy 
provided that in the event total disability rsisted for a period of ninety 
days it should be presumed permanent. Insured furnished insurer proof 
of disability signed by a physician stating that insured had been disabled 
for $1 prriod of over 71  days, and that such disability nould probably 
last for t ~ o  or three weeks longer. On the trial insured offered evidence 
from which the jury found that  he was totally and permanently disabled. 
Held, insured furnished evidence of total and presuniahly permanent 
disability, whic.11 the jury later found to be total and permanent, and 
such evidence was sufficient for a recovery under the terms of the policy. 

2. Insurance P + 
Evidence of totality and permanency of disability held sufficient to be 

submitted to jury in this case. 

- \P~F, . \T ,  by  defendant f r o m  I l a ~ ~ r h i l l ,  J., at  Xorernber  Term,  1933, of 
Aiasn. 

Civil action to  recorer on a total  arid r~ermanent  disability clause i n  
a policy of l i fe  insurance. 

011 1 S o r c n ~ b e ~ ,  1923, t h e  defendant  issued to plaintiff a $2,500 l i fe  
iilsurance policy, containing, among other  things, the following pro- 
visions : 

"If the  insured becomes totally and  permanently disabled and i s  
thereby prevented f r o m  performing a n y  work or  conducting a n y  business 
f o r  compensation or  profit, . . . and  satisfactory evidence of such 
disability is  received a t  the  home office of the company, the company 
will, if there has  been no defaul t  i n  the  payment  of premiums, waive 
the  payinelit of a l l  premiums fal l ing due dur ing  such disability a f te r  the 
receipt of such proof:  . . . 

"If before a t t a in ing  the  age of sixty years the insured becomes to- 
ta l ly  disabled by  bodily injur ies  o r  disease and i s  thereby prevented f r o m  
performing a n y  work or conductiug a n y  business f o r  cxnpensat ion or 
profit f o r  a period of ninety consecutive days, then if satisfactory er i -  
dence has  not been previously furnished t h a t  such disabilit y is  permanent, 
such disability shal l  be presumed t o  be permanent  within t h e  meaning 
of th i s  provisioli." 

Plaintiff i s  a farmer,  43 years  of age, and  has been disabled by  disease 
and  thercby prevented f r o m  performing a n y  work or   conducting a n y  
business f o r  compensation or  profit since 1 August,  1931. 
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BAKER 2). IXSURASCE CO. 

On 20 October, 1931, plaintiff mailed the defendant, on blank form 
furnished by it,  proof of disability, signed by Dr .  J .  H. ZIIartin. con- 
taining, among others, the following answers to questions: 

"9. Date total disability began-1 August, 1931. 
14. Does total disability now exist '2 Yes. 
15. Does the doctor believe that the total disability will be pe r ina~~cn t  

and that  the insured will for life be unable to engage in any gainful 
occupation? ( I f  not, how long does he believe that the total disability 
will exist?)  Total disability for his work ~vi l l  probably last 2 or 3 
n-eeks." 

Upon the answer to the last question ( l s t h ) ,  the defendant denied 
liability and declined to pay any disability benefits under the policy. 

Suit  Tvas thereafter brought, and upon issues joined, the jury re- 
turned the following verdict : 

"1. Did the plaintiff become totally and permanently disabled and 
x a s  he thereby prevented from perforniiag any work or conductii~g any 
business for compensation or profit ? -inswer : Yes. 

"2. I f  so, on what date did such disability commence? -I~iswer:  1 
August, 1931. 

"3. RTas satisfactory evidence submitted to the defendant company 
at its home office that  the plaintiff had become totally and permaiiently 
disabled, and was thereby prevented from performing any work or con- 
ducting any business for compensation or profit ? -1nswer : Yes. 

"4. I f  so, on what date was such evidei~ce received? Answer: 2 1  
October." 

Judgment on the verdict, from nhich the defendant appeals, assigning 
errors. 

C'ooley &? Bone f o ~ .  plaintiff .  
,lfurray Al len and R. Pearson Cl'pclwrch for defendant .  

STACY, C. J. Defendant contends that no satisfactory e~ idence  of total 
and permanent disability was ever furnished by plaintiff; that Dr .  
Martin's report, instead of showing a permanent disability, disclosed a 
temporary disability; and that no liability has attached under the total 
and permanent disability clause colitained in the policy in suit. 

The doctor's report did show, however, that total disability began 1 
August, 1931; that it still existed on 20 October, and that it would 
probably continue for two or three weeks longer. This was e~ idencc  of 
total disability for more than i ~ i i ~ r t y  c o ~ ~ i c c u t i ~ e  days, which, ulider 
the terms of the policy, is presumed to be permanent: "If . . . the 
assured bxomes totally disabled . . . for a period of liinety con- 
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secut ire  days, then if satisfactory evidence h a s  not been previously 
furnished t h a t  such disability is  permanent ,  such disability shall be 
presuincd to be permanent  within t h e  meaning of this  provision." 

Wr then have evidence furnished t h e  defendant of a total  and  pre- 
sumably permanent  disability, which the  ju ry  la ter  found to be total a n d  
permanent. Fields  c. Assurance C'o., 195 N. C., 262, 1 4 1  S. E., 743. 
T h i s  is sufficient t o  entitle t h e  plaintiff to recover under  the  terms of 
thc  policy. S l i f c h r l l  1 % .  Assurance Society ,  20.5 N. C'., 721. T h e  case of 
Antmons v. Assurance Society ,  205 N. C., 23, 169 S. E ,  807, cited and  
relied upon by  plaintiff a s  au thor i ty  to the contrary,  is easily dis- 
tinguishable. 

T h e  evideuce was  amply  sufficient to ca r ry  t h e  case to  t h e  j u r y  on the 
totality a n d  permanency of plaintiff 's disability. Bul lvck  v. Ins. Co., 
200 N .  C.,  642, 158 S. E., 1 8 5 ;  Xisske l l ey  v. Ins. Co., 205 N .  C.,  496, 
1 7 1  S. E., 862. It differs mater ial ly  f r o m  t h a t  appear ing  i n  T h i g p e n  c. 
Ins. Co., 204 N. C., 551, 168  S. E., 845, and  B u c k n e r  v. Ins. Co., 172 
N. C., 762, 90 S .  E., 897. 

The verdict and  judgment n i l1  not  be disturbed on any of the  es-  
ceptions presented by defendant 's appeal.  

N o  error .  

GRACE HALL STOKES v. JI. J. STOKES ET AL. 

(Filed 2S February, 1934.) 

1. Dower 0 a-Right of dower is superior to creditor's equity of mar- 
shaling. 
h widow's right of doner is superior to a junior lienor's equity to 

force a creditor having a first lien on several parcels of land belonging 
to the estate to first exhaust the security upon property against which 
the junior lienor has no claim, the wido\%'s dower hal ing been allotted 
in the lands hnring a single encumbrance and she having enjoined the 
senior lienor from selling the property in which her dower was allotted 
except as a dernier rcssort. 

2. Rlarshaling A a- 
The doctriue of marshnling rests on equitable principles only, and will 

not be invoked against a superior equity, or to the injury of the creditor 
having the double security. 

APPEAI. by Citizens B a n k  a n d  T r u s t  Company f r o m  I Iarris ,  J., a t  
September Term, 1933, of FRASKLIS. 
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Civil actions (1)  for the allotment of dower, (2 )  to restrain fore- 
closure and (3 )  to have securities marshaled, consolidated by consent and 
heard together as all three of the cases are interrelated. 

The  facts are these : 
1. On  1 January ,  1928, C. W. Stokes, a bachelor, executed a deed of 

trust to the Tirginia Trust  Company, trustee, on three lots or parcels of 
land situate in Louisburg, S. C., to secure an indebtedness of $12,000. 

( a )  The first lot is situate on Main Street, known as the Strother 
home place, and embraces the Stokes residence, the Albert Wheless 
residence, the S o b e  Medlin residence, and two metal garages. 

( b )  The second lot is situate on X a i n  Street and known as the 
Farmers Xational Bank Building. 

(c)  The third lot is situate near the railroad track with three houses 
erected thereon. 

2. 011 29 May, 1941, C. W. Stokes, while still a bachelor, borrowed 
$5,000 from the Citizens Bank and Trust Company and secured the 
same by deed of trust to W. L. Lumpkin, trustee, on a storage warehouse 
(alone insufficient to secure the debt), and the Farmers Xational Bank 
Building, the second lot above mentioned. 

3. On 1 Sovember, 1931, the said C. W. Stokes and Miss Grace Hal l  
were married. 

4. 011 24 December, 1932, C. W. Stokes died intestate and insolvent, 
owing a balance of approximately $6,485 on the first indebtedness above 
mentioned, and $4,780 plus accrued interest on the second. 

5. There is no personal property of the estate available for payment 
of these debts. The deceased left other lands in  addition to those covered 
by the above deeds of trust. 

6. On 7 July,  1933, the widow was allotted the Strother home place 
as dower. The Citizens Bank and Trust  Company later intervened 
and filed exceptions. 

7 .  011 1 7  July,  1933, the Virginia Trust Company, trustee, started 
foreclosure under the power of sale contained in its deed of trust. The 
widow secured a restraining order as against the sale of her dower, 
except as a dernier ressorf.  The Citizens Bank and Trust  Company 
secured a restraining order until its right to have the securities mar- 
shaled could be determined. 
8. The Farmers National Baiik Building is the doubly encumbered 

property. The  junior lienor seeks to compel the senior lienor to exhaust 
its remaining security in exoneration of this property under the doctrine 
of marshaling. The widom has been allotted the Strother home place 
as her dower. She seeks to compel the trustee in the deed of trust to 
eshaust its remaining security before resorting to a sale of her dower. 
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F r o m  a judgnmi t  overruling thc Ci t i ze~ls  Bank  and T r u t  Company'.; 
esccptions t o  the  allotment of the  nidow's t lonm i n  the first cabc. and 
holding t h a t  tlie nidow's riglit of dower is superior to the r ight  of 
ninrshaling i11 tlie wcond and th i rd  cases. tile Citizens l h l i k  and. Trus t  
C o ~ n p a u y ,  nppcnlq, assigning errors. 

STLCT, C. J.. af te r  statillg t l i ~  c2.e: 1, t l ~ c  e q u i t  of mnrsha l i~ lg  
superior to  t h e  riglit of ( l o n e r ?  T h e  nl i \ncr  is, S o .  

111 tlie f i ~ t  l ~ l a c c ,  it  slloultl be o h s e r ~  ell t1i:rt tlle r ight  of n junior  
crc,lltor to  h a l e  the common debtor's aqsets marchaled iq not a l i e ~ l ,  
or ;I ~ e q t c t l  interc\t ,  but o d y  a n  c q u ~ t g  to 11c atl~lliilistercd as  sncll. I t  
tlors not fnstcn itself upon the s i tuat iou nliell the ~ n c r r q s i ~ c  q t w r i t i e i  
a re  taken, hut is to  be tietcrminecl a t  the  t ime t h e  i i i a r s l ~ l i l ~ g  is inr u k d .  
l In~- r lngfon  z.. Ftrrr, 172 S. C., 610. 90 S. E., 77.3; 18 R .  C. I,. 436. 
I t  is true, equity pursues the  r ight  un t i l  if meets ai~ot l lcr  of equal or 
superior rank.  3S C. J., 1367. But, here,  the  ni t lon 's  qnpcrior r izht  of 
d o n c r  i q  met  a t  tllc tl ire~liliold of the  at lminiqtrat iol~ of apl~el lmit ' s  
( + h i m .  IIolf 7.. Ljjnth.  201 X. C., 404, 160  8. E . ,  469 : B l n ~ r t  r ( ' ( 1 .  I .  

X a c l < ~ n z t e ,  197 S. C., 152. 147 S .  E.. 829. "1)over 11: s long bwn  the  
f n ~  ori te  of tlie lan''-T7c~~.st r ,  J., 111 I 'virlq~~u z .  P ,  rtlcrcn, 190 S. C., 
102. 120 S. E . ,  419. 

ITliile the doctrine of marshal ing is  n c.11 t.stablii11t (1, it is not founded 
on contr;\ct, hut rests upon equitable p r i ~ ~ c i p l c s  o d y ,  and  the  bcnerole~lce 
of the c o u r t ;  and  i t  is  1leTer c s t e n d ~ d  so a, to  affect injur iously t h e  
creditor n l i o  lias the double security. or to t rench upon tlie r ights  
of the coi i~mon debtor or of th i rd  person,. 

l'liui;, in Bzr l I~r  z.. Ktalnbatk,  Pi S. C., 216. i t  n a ,  hcld t h a t  the  
debtor's r ight  of l~oniestentl n a s  superior  to t h e  crellitor'. r ight  of 
marshaliilg, the Court  s a j i n g :  "To al)ply the priiicil)lc~ of niarsllaliiig 
: ~ s v t s  ill rucll a coie v ould be a n  ilitlirect IT FI,I of subject lng a l~olllcstcacl 
to tlle p a , ~ n ~ e i i t  of debts. nhc.11 thr. T e ry  obj(,ct of tllc Inn 15 t o  roufer :I 

Iioincstcatl c ~ ~ c ~ l l p t i o l i  iupcrior  to al l  cretlltor\. and  c , o r  consecrated, 
escept so f a r  it  m a y  be in1l)airetl by tlic ~ o l ~ u i t a r y  act of tllr r la imant  
Iiinlself." *\nd this  n a s  quotctl n it11 a11po1 :ll ill 1lai.r c c  1 .  . l l l cn ,  104  
S. ('., 86, 1 0  S. E., 127. 

-\gaiii, i n  1T7atfs 7.. Lcgqctt, G G  S. C., 197, it  n n s  lleltl lint tlic n i t lon ' s  
right of d o n e r  is  p r a m o u ~ l t  to the r ight  of tllv cllildrt~n to c ~ i j o y  
the homesteat1 duriilg the ininori tg  of ally O I I C  of tl irm. "1)oner 1s 
l ~ n a i n o l u ~ t  to homestend, and  the  ('h1ldrc.11 of a tlcccaw 1 liu-bai~tl niuyt 
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enjoy tlieir homestead subject to the d o r e r  r ights  of tlie widow"- 
Nortlecai's L a w  Lectures, ;? ed., T701. I, 380. 
d f o r f i o r i ,  therefore, if homestead is superior to  marshal ing,  and 

dower is  paramount  to homestead, the r ight  of dower must  be higher i l l  

r a n k  t h a n  the equity of marshaling. 
T h e  reniaining exceptions call f o r  no elaboration. Tl ie  cases were 

properly decided i n  the court below. 
Aftirrned. 

(Filed 98 February, 1934.) 

1. Appeal and Error  J g- 
Where a new trial must be awarded on appeal on one of appellant's 

exceptions and assignments of error, other esceptions and assignments 
of error need not be considered. 

2. Damages F a-Instruction failing t o  limit fu ture  damages t o  tlieir 
p ~ v s e n t  rash value is lwld for  reversible error. 

An instruction on the question of future damages which plaintiff might 
recorer for perso~~nl  injury which fails to limit the recovery to the present 
casli value of such future losses i s  11cld for reversible error, a sum ill 
cash being of greater ralue than the same sum payable in the future, and 
the instruction complained of being calculated to appreciably augment 
the recovery. 

A l ~ ~ ~ ~ ~ . ~ ~  I)?- dcfcndants f r o m  X i n c l a i ~ ,  J . ,  a t  Ai l~r i l  T e r m ,  1033, of 
H O K E .  

C i r i l  action to  recover tlamnges for  defendants' alleged ~icgligelit  
f a i lu re  properly to care fo r  plaintiff af ter  a n  operation for  fistula, 
i n  nliicli the "sacral IlrrTe bloclr" was used, temporari ly  dentlenilig 
tlie lieryes i n  the loner  p a r t  of the body, and  hot r a t e r  bottles applied 
to p l a i a t i F s  feet fol loning said operation. rcsu l t i l~g  i n  a th i rd  deprec 
burn  on plaintiff's left foot near  the  base of h i s  lit t le toe f r o m  said hot 
u a t e r  bottle<. Tlic b11ri1 r~:l(sll(d the l~ollc, nccrosis set in, and nffectrtl . em. the  n hole syzt 

T h e  case was lionsuited as  to the corporate defendant (hospi tal) ,  and  
upon  denial of liability by the  i~lcl i r idual  defendants, and issues joined, 
tlie j u r y  returned the following re rd ic t  : 
"1. W a s  t h e  plaintiff in ju red  by the negligence of the defendants, 

Drs .  J. F. Highsmi th  and  J. D. Highsmith,  as  alleged i n  t h e  corn- 
plaint  ? AInswer : Yes. 

"2. I f  so, what  damage did plaintiff s u s t a i l ~  ? Answer : $20,000." 
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. . 
Judgment 011 the verdict, from which defendants appeal. assigrilnS 

mrors. 

Robert  A. Collier, L. R. 17arser, 0.  L. l ic17ry and R. A .  ;McInt:p-r for 
platntiff .  

Ontrs  K. Herring and D y e  CE Clark ( o n  appea l )  for clefendanfs. 

STACY, C. J. The validity of the trial is  called in quesiioil by a nuill- 
ber of exceptions and a'ssipments of error. but consideration of then1 
s e r i a f i m  is omitted, as it is necessary to award a nelv trial for error in 
the following instruction on the issue of damages: 

u 

"If you come to pass upon the questioii of damages, gciitlemen, for his 
physical injury, physical pain and suffering, his mental p l i n  and suffer- 
ing or by the diminisllmei~t of his rapacity to n ork, his ability to make 
niont.y, you consider all past damages, all future damages and lmkc i t  
all in one sum, all past and prospective dailiage, if you find there \\ill 
be any prospective injury." 

This charge is defective in that it fails to limit plaii~tiff's rccojery 
for future losses to the present cash value or present worth of eucli 
losecs. T a y l o r  2). Const.  Co., 193 S. C., 775, 135 S. E., 129. 

Speaking to a similar iiistructioi~ in J l n r p h y  T .  L u l n l ~ c r  C'o., l b 6  
S. C., 746, 120 S. E., 342, it was said:  "Defcndnnt7s position i11 rc.gard 
to limiting the damages, if any, whicli may accrue in the future to the 
present cash value or present worth of such damages is u~ldouhtctlly 
the correct one, for if the jury assess any prospect i~e  daiiiages. the 
plaintiff is to  be paid now, in  a d ~ a n c e ,  for fu ture  losjes. The sum 
fixed by the jury should be such as fairly compensate:, the plaintiff 
for injuries suffered in the past anti those likely to occur ill t h e  future. 
The  \ -edic t  should be rendered on the basis of a rash settlement of the 
plaintiff's injuries, past, present and prospective." 

The pertinent decisions on the subject are assernbled in 8hipp v. Stage 
Lines, 192 K. C., 476, 135 S. E., 339. 

To like effect is the Federal rule in actions to reco7,-er under the 
Federal Employers7 Liability Act, as stated in ('. CE 0. R. Co. 7'. R c l l y ,  
A d n ~ r . ,  241 U. S., 485 : 

"So far  as a verdict is  based upon the tleprivatioi~ of future benefits, 
it  will afford more t l m l  compensatioil if it  be made up Fy aggregating 
the benefits without taking account of the earning powcr of the money 
that  is  presently to be anardetl. I t  is self-widcnt that  a given sum 
of money in hand is worth more than the like sum of nloney payable 
in the future. . . . I11 computing the danlages recoverable for the 
deprivation of future benefits, the principle of limiting the recovery to 
colnpeiisation requires that adequate allowance be made, according to 
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circumstances, fo r  t h e  ea rn ing  power of money;  i n  short,  that  when 
f u t u r e  payments  o r  other pecuniary beliefits a re  to be ant icipatrd,  thc 
verdict should be made  u p  on t h e  basis of their present value only." 

T h e  Federa l  rule  was fur ther  elaborated i n  G d f  C. Le. S. F.  Ry. C'o. r .  
N o s e r ,  275 U. S., 133. 

T h e  instruction of which the defendants coinplain was calculated 
appreciably to  augment  the recovery, u-hich it  undoubtedly did, and must 
be held f o r  reversible e r r o r ;  otherwise the rul ing would be tliscordant 
with t h e  current  of authori ty  on the  subject. 

S e w  tr ia l .  

STATE r. JESSE BROOKS,  ALL^ PETE BROOKS. 

(Filed 25 February, 1934.) 

1. Homicide G e- 
Where in a prosecution for homicide there is suficient e~idence of 

defendant's guilt of murder in one of the degrees of the crime clef'end- 
ant's motion as  of nonsuit is proper11 refused. 

2. Homicide 13 a: G ?Evidence of defrndant 's gui l t  of murder  in  the  
first degree held sufficient to support instruction on t h a t  question. 

Evidence that defendant, while in the custody of officers n f  the la\v 
who had arrested him when they apprehended him in the commission of a 
robbery, drew his pistol in an attempt to escape, and with premeditation 
and deliberation shot one of the officers in his attempt to escape, i s  held 
sufficient to support an instruction to the jury on the question of murder 
in the first degree. 

APPEAL by  defendant f r o m  Devin ,  J., a t  J u l y  Term,  1033, of D ~ R -  
HAIL S o  error .  

A t  the t r i a l  of this  action, tlie defendant was conricted of murder  in 
the first degree. C. S., 4200. 

F r o m  judgment t h a t  he  suffer death by means of electrocution as  
prescribed by s tatute  (C. S., 4658), the defendant appealed to tlie 
Supreme Court .  

Attorney-General  Brummitf  and Assistant A f f o m e y - G e t z e ~ , a l  Srawel l  
for t h e  S f a t e .  

E. C. Brooks, Jr., for defendant .  

CONPI'OR, J .  T h e  Attorney-General has  waived consideration by this  
Cour t  of h i s  motion i n  behalf of the S ta te  tha t  this  appeal  be dismissed 
because of manifest defects and  irregularities i n  the record, to the  end 
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tha t  tlcfcndant's contention tha t  there  was no evidence a t  the  t r ia l  of 
tlie action tending to show t h a t  lie is  gui l ty  of murder  i n  tllr  first de- 
gree, niay be coilsidered and determined by this Court .  T h i s  conte~l t ion 
is  l p s e n t c d  by drfendant 's assignments of error  based on his  e x c c p t i o ~ ~  
(1) to the refusal of the t r ia l  court to  allow his  motion f o r  judgment 
a s  of non.uit, a t  the close of all  the evidence, and ( 2 )  to the instructioli 
of tlic court to t h e  jur- tha t  if t h e  ju ry  should find f r o m  the er ide~lce,  
beyonel a reasonable doubt t h a t  the  defendant, on or about 10 J u n e ,  
1833, i ~ ~ t e n t i o n a l l y  shot ant1 killed tlie tlwrased, Ronald A. Gill ,  and  
that  his  act  i n  so doing n a s  ~ i l f u l ,  deliherate a i d  prenicditated, undcr  
t11c definition and  rulos given in the clinrgr, i t  nou ld  be t h e  d u t y  of tlie 
ju ry  to re tu rn  a ~ e r t l i c t  of gui l ty  of murder  i n  t h e  first degrce. 

Tllcrc n a s  manifest ly  no e r ror  in  tlir refusal of the court to allon 
the  niotion f o r  judg~llcnt  of nomui t .  It is concrdcd that  tlicrc n a s  
c ~ i d ( m c r  tc~ldi i ig  t o  slion- tha t  tlcfcn~laiit  is gui l ty  of murder  i ~ r  thcl 
seco~icl degrw.  F o r  this reason, the el itlencc was p r o p c ~ l v  sul~mit t r t l  
to t h t ~  jn ry  under  instructions a s  t o  the  verdict. nliicli  a re  frce froni  
crror. unl(,ss. as  contt~iltletl I)v tlic tlcfcntlnr~t. there was i ~ o  cvitleuce 
iufficimt to  support  a ~ e r t l i c t  of guilt) of murc[er in tlle h t  diygecx. 

l 'hcre 11 >IS c.7 itlenre tcnding to sllon that  the tlcfrntlant n a s  t l i ~ c o ~ r ~ r c t l  
1)) the cit~ccasecl :~iitl other police of icws of tlic c i ty  of I lu r l i am ill a store 
i n  said city, a t  about 1 :00 o'c*loek a m . ,  on 10 J u n e ,  1833;  h a t  dcfentlant 
liad I)rokcw and  cliteretl said storc f o r  tlie purpose of stea ing  tlir,r( f rom 
inercli ,~~lclise and  nioiiey; and  tha t  n l ien  d i sco~erc t l  by the oflict,rs lie 
\\ ;is clugagetl i n  t h e  perpetrat ion of a felony. l ' he  d r f e n d n ~ ~ t  was arrested 
1 ) ~  tlic officers, and  af ter  h i s  arrest,  a ~ ~ t l  v,hilc i n  t h e  l awfu l  custotl) 
of said officers, lie attempted to esrapc, a i d  f o r  tha t  purpos: drew ;I pistol 
f r o m  his  pocket and  fired a t  least tn ice  a t  ill(, officers. Tl ie  tlcceasecl, 
Konald -1. Gill, one of the officers, n n s  shot 117 tlie tlt~fendaut, a ~ l t l  tlieti 
a s  the result of his  n ounds. Thcre  was eridence not only of del iberat io~l  
but also of premeditation, on the p a r t  of tlie defentlaut, before he <hot 
and  killed tlw deceased. Tlierc \\as 110 r w o r  i n  the instructloll of tlie 
court to ~rl i ic l i  the defendant excepted. 8. I ) .  E r n i ~ s ,  198 S. C'., Sd, 130 
S. E., 6 7 3 ;  8. 1 , .  l l l i / ler ,  107 X. C., 445, 149 S. I:., 590;  is. c. Rodnlun, 
l h S  S. C'., 720, 1 2 5  S. E., 486. T h e  1c:lriied judge u l lo  1 residctl a t  the 
t r i d  was ra rc fu l  t o  submit to tlic j u r y  m e r y  cwitriition il beli:~lf of tlie 
tlt~fe~ltl:rnt I\ liicll n a s  or could ha7 e bee11 made i n  111s bclialf. H i s  charge 
\ \ a s  r lear  and  full, nlid correctly applied t h e  law to tlic. facts  a s  tlie 
ju ry  niiglit find them f r o m  tlic evidr11c.e. Tliv juilgrlielit s affirinctl. 

- - 
S o  error .  
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J. S. ET'ERTOS, T. T. ET'ERTON, C. F. EVERTOS, E. T. EVERTOS, R. D l .  
EVERTOS, NELISSA TTVIFORD A A D  Hussam, JOHN W. T. TWI- 
FORD, PETITIOSERS, T. LEON RODGERS, DESMOND R O D G E R S, 
ERXEST RODGERY, WILLIE HODGERS, TISE RODGERS, B. B. BAS- 
KIGHT, A K D  LEOS BASNIGHT, RESPOSDESTS. 

(Filed 2S February, 1931.) 

1. Executors and dclministrators D g- 
A claim for services rendered a deceased widow may not be set up in 

a proceeding for sale of land for partition which was owned by the de- 
ceased husband of the widon- and devised by him to the n-idow for life 
and then to the petitioners in fee. 

2. SameJudgnient that claim for payment of estate's debt should not 
attach to funds from paitition unlrss personalty is insufficient is  
affirmed. 

Where in a proceeding for sale of land for partition the judgment pro- 
vides that the claim of one of the parties for sums paid on indebtedness 
of the estate should not be paid out of the proceeds of sale unless the 
personal property of deceased devisor should be insufficient, an esception 
by petitioners on the ground that there had been no adjudication of the 
sufficiency of the personal property d l 1  not be sustained. 

3. Same-Petitioners held not entitled to appeal from judgment allow- 
ing party to rccover taxes paid out of funds from partition. 

Petitioners in a proceeding for sale of land for partition may not object 
to tlie allowance of a sum advanced by one of the parties to pay taxes 
on the property, C. S., 7983, when there is no exception or appeal entered 
of record by tlie testator's administrator. 

APPEAL by plaintiffs and  by B. B. Basnight  and  L. B. Basnight,  dc- 
fendants, f r o m  Small, J., a t  F a l l  Term,  1933, of DARE. LIffirmctl. 

T h e  plaintiffs filed a petition for  the  sale of land for  par t i t ion.  T h e  
clerk adjudged t h a t  the petitioners (except J o h n  TIT. Twiford)  and the  
respondents (except T i n e  Rodgers)  were tenants  i n  common; that  J. S. 
Everton,  Y. T. Everton,  C. F. Everton,  E. T. Everton,  R .  31. Erer ton ,  
and 3Ielissa Tmiford were the owners each of a n  undivided one-twenty- 
four th  interest ;  Leonard Rodgers, Desmoiid Rodgers, Ernes t  Rodgers, 
and. Willie Roclgers each of a n  undivided one-sixteenth interest ;  and 
B. B. Basnight  and  Leon Basnight  each of a n  undir ided one-fourth 
interest. T h e  land  v a s  sold by commissioners a t  the  pr ice of $7,000, the 
sale was confirmed, and the  deed was executed. T h e  controversy involves 
the  application of the funds. 

Claims against the funds  were filed by V. S. Rodgers fo r  the  children 
of Rennie  Basnight  Rodgers and  by B. B. Basnight and Leon B. Bas- 
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night, and were contested. Judge Moore referred the cause and the 
referee made a report, to which there were exceptions. Judge Small 
heard the exceptions and rendcrcd judgment, from wI&h the appeal 
was taken. 

l ' hon~pson  d Wilson  for plaintifls. 
TT70rfh S. IIorner for 13. B. Basnight and L. B. Busizighf. 

A h a m .  J. On  22 October, W. H. Basnight died 1e:tring a will in 
which lie devised his real property to his wife, Nancy J .  Basniglit, for 
the term af her natural  life or so long as she remained unmarried, with 
reinaiuder to devisees named in the d l ,  who are parties to this action. 
Thc  fund out of which the payment of the contested claims is sought 
is the proceeds of the land described in the will and sold for partition 
after tlie death of life tenant. The  title to the lalid w s  derived from 
W. H. Basnight, not froin his wife. 

B. B. Basnight and the heirs and distributees of Rennie Basnight 
Rodeers filed claims for services rendered tlie widow. 13ot the testator, - 
and asked that their claims be paid out of the fund in the hands of the 
court. We have given due consideration to the argun~ent  of the ap- 
pellants and find no sufficient cause for interfering with the judgment 
as to these claims. 

L. B. Basnight filed a claim coniposed of sereral items, all of which 
mere clisallowrd except $149.32, which he advanced to pay indebtedness 
against tlie estate of W. H. Basniglit, the testator, and $401.50 which 
was tlie aggregate amount of taxes due by the testator z.nd paid by the 
claimant. C. S., 7953. 

The plaintiffs suggest that  there has been no judicial determination 
of the sufficiency of the testator's personal estate, and that they were 
11ot called upon to contest the claims which were allo~ved until the 
administrator was made a party, wliich was done during trial. 
By the terms of the judgment the sum advanced by L. B. Basnight 

in pag~neiit of indebtedness against the testator's estate is to be paid out 
of the fund received by the commissioners only in the event that the 
administrator has not sufficient furids for this purpose, and as  to the - - 

other positioii we find no exception and no appeal entercd of rcrord by 
the administrator. Judgment 

,\firmed. 
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W. J. CARLTON ET AT.. V. CENTRAL OIL COMPAR'Y. 

(Filed 28 February, 1934.) 

1. Evidence J a- 
As a general rule all prior and contemporaneous negotiations of the 

parties are  deemed to be merged in their written contract, and parol 
evidence of such negotiations is inadmissible to vary the terms of or 
contradict the written instrument. 

2. Appeal and Error J d: J +Burden is on appellant to show prejudicial 
error. 

The burden is on appellant to show error on his exception to the ad- 
mission of parol evidence, and where he has failed to show that such 
evidence came within the general rule excluding such evidence, and it  
appears that the error, if any, was cured by an instruction to the jury 
not to consider the evidence, the judgment will not be disturbed. 

,IFPEAL b y  defendant f r o m  Devin,  J., a t  October Term,  1933, of 
DURHAM. 

Civil action to  recover f o r  alleged breach of exclusive right,  o r  f ran-  
chise granted plaintiffs by  defendant  to market  cer tain petroleum 
products controlled by the defendant i n  D u r h a m  County and  certain 
surrounding territory. 

Kpon  denial of liability and  counterclaim set u p  by  defendant, there 
was a verdict and  judgment fo r  plaintiffs, f rom ~ v h i c h  the  defendant 
sppeals,  assigning errors. 

J .  Elme7 Long and Vic tor  V .  Y o u n g  for p la in t i f .  
R ~ a w l e y  (e. Gantt  for defendant. 

STACY, C. J. T h e  appeal  presents the  single question whether re- 
versible e r ror  was committed i n  allowing plaintiffs to  s tate  i n  their  
oral  testimony, over objection, t h e  substance of the negotiations had 
between t h e  part ies  pr ior  t o  the execution of t h e  wri t ten contract,  
relative to buying or  erecting a number of filling stations and furnish-  
ing  cer tain equipment, upon the theory t h a t  a l l  such prel iminary nego- 
t ia t ions were merged i n  the  wri t ten agreement, and  t h a t  thereafter  parol  
evidence was inadmissible to v a r y  i ts  terms or  to  contradict i ts  pro- 
visions. 

~ l ; e  general  rule  undoubtedly is, tha t  no verbal agreement between 
t h e  parties to a wri t ten contract,  made  before o r  a t  the  t ime of the 
execution of such contract,  is  admissible to  v a r y  i ts  terms or t o  con- 
t radict  its provisions. A11 such agreements a r e  considered as  varied by 



1 1 s  IS  THE SrPREME COURT. [206 

ant1 merged in the  n r i t t e n  contract.  ' ( I t  is  a rule  too f i i ~ ~ l l y  c-tat)liqlictl 
ill t h e  l aw of c\ iclcncc t o  nerd a reference to authori ty  i n  i ts  support.  
tha t  p r o 1  e\idciisc n i l1  not  he heard  to coniratlic-t. add to, takc fro111 or 
~ I I  a n y  n a y  ~ a r -  t h e  tcrrns of a contract pu t  i n  u r i t i n g ,  ant1 all  s o n  
tcniporary declarations and  u n d r t a n l i i i  a r e  incompetelrt fo r  such 
purpose, f o r  t h e  reason t h a t  the partie., w h m  tlwy redure thcir  contrast  
to wri t iup,  a r e  p r e w m c d  to 11x1~ inqcrted ill i t  all  the  pro\-isions hy 
v l ~ i c l l  they intended to be hount1."-Swrfh, C'. J., i n  l h y  1 % .  I l l n t X ~ ~ e l i ,  
94 S. C., 10. Orrra11 Co. 1 % .  H o l l i s f e ~  Co., I S 6  N. C., 208, 119 S. E., 1: 
Ewnl e. Llpzch, 1% S. C., 392. 1 2 5  S. E., 15. 

I lu t  i t  is n o n h e r e  pointed out,  nit11 specific definitcncss. n h e r r i ~ i  thv 
testimony of the plaintiff+ r u n s  counter to the  ternis of the writtell 
contract o r  co~rtradicts  it3 p r o \ i i i o ~ s  or offt'nds againqt tlie gmPri11 rnlc  
just stated. 

' l ' l~c app l lccq  Eay il l  their  hrief "this tcrtirrlonp did not contradict.  
7 a r r  or add to the tcrmr of a T alitl n r i t t ~ ~ i  instrument  fo r  the  simple 
rclawil t h a t  there wnq not a n y  ~ a l i d  TI rittcil i iritrnmcnt a t  tha t  timcl i n  
r>si>te~rscx h c ' t ~ ~ c e ~ r  tlre parties." B u t  the prohlrm is  not qnite so siinple. 
Ill~tlectl, if this  n ere a T al id reason, the ru le  ~ o u l d  he practically meail- 
inglcss. 

VTe do find, l r o n e ~ c r ,  ill a n  cscursio~r  through the  r r so ld ,  t h a t  the j u r y  
\]:IS instructed to  disregard tlw items mentioned by the  plaintiffs n h i s h  
n o r e  not cowrcd  by  t h e  n r i t t e n  agrecmcnt. T h i s  \you d se tm to cure 
ally p w \ i o u s  e r ror  i n  the adn~iscioll of twtimony.  A t  ally rate. no 
li:~rliiful rul ing h a s  been mndc to appear ,  and on appeal  the  burden is  
on npl)ellant to  s h o n  error ,  whicli Iias ]rot 1)ccn done ill t h e  i n s t n l ~ t  
caw. 

S o  error .  

(Filed 25 February, 1034.) 

1. Insurance R c-Evidence hcld sufticicnt to be submitted to jury in 
action on total and permanent clisabilitj clause in iinsurance policy. 

Wherr. plaintiff's ex~minat ion ill chief and the testirnc~q cif other n i t -  
liesqes is suficient to be ~llhlnittetl to the jury on the queqtion of plnintiff's 
total and permnlwnt di.;~hility under the provisionr of t ie pslicy in imt, 
tcqtin~ony elicited from plaintiff on croisc\nmination that he n a y  ablc 
to direct his buciness for comlkencation arid ~ r o f i t  during the nlleecd 
tlical~ility doei not justify n j u d z m e ~ ~ t  n i  of ntrnbuit. 
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G u r  c. I s s u n a s c ~  Co. 

2. dppeal and Error X f- 
(311 plaintiff'q appeal from a judgmmt as of nonsuit defeilda~it. askinq 

no nftirmatire relief, may 11ot teqt the compctrnca~ of n 17 itnew's te<tiiiioi~j 
ihould the lionwit be reversed, )u~- also appealinq from the judcment, 
defendant not being tlie "party agglie~ed." C. S., 632. 

_ ~ I ~ P E  LLS by plaintiff and defeiidant from Frrzzolle, J., at  February 
Teriii, 1933, of H L R S E ~ T .  

Civil action to recover oil a total and permaneilt disability clause 
in a policy of life iilsurance. 

On 1 November, 1019, the defendant issued to the plaintiff a life 
insurance policy containing, i i ~ t e r  alia, the following provisioiis: 

"Sis months after proof is r ece i~ed  a t  thc home office of the compai~y, 
that from causes origiriatiilg after the delivery of this policy the insured 
lias hecome nl~ol ly ,  continuously and permm~ently disabled and will for 
hfe be unable to perform any nork  or conduct ally business for com- 
pensation or profit, if all premiums prel iously due hereon haxe been 
paid, the conlpanr- n i l l  naive the payment of all pre~niunis falling due 
thereafter under this policy du r i i~g  such disability. 

- '  >o six montlls aftcr such proof of disability occurring before the 
insured reaclics the age of s i x t ~  is received, the company n i l l  pay to 
the i11.urec1 a sum equal to the ~rlorithly ii~stallment provided on the 
f in t  page licrcof to be paid at tlie tlcath of the insured atid nil1 pay 
the kame atiiouiit on the same day of every month thereafter d u r ~ n g  tlit, 
l i f ~ t l l t i ~  aild tlurillg the prwna~ieiit total disability of the insuretl." 

Defeiitlnnt atlnlits that all premiums ha1 c heell paid on said polic;, 
aud that the same was in full force  id effect at the tirlic total anti 
pernuclient disability is alleged to have occurred. 

1'1ni11tiff"s eviclence tends to shon tliat he is  59 years of age, n fanner  
111 ocvupation, and has imt heen able to perform any of his duties as a 
farmer kince September, 1931; that  on 30 January ,  1032, he furiiislietl 
the defendant nit11 proof of Ilis disability, and that pqrnei i t  under the 
policy was declined. 

Dr.  -1. T. K y a t t  testified that lie esaminecl the plaintiff ill Xay,  1922, 
and discorered tliat he had arthritis of the spine, from whicli 11e suf- 
fered great paill; that  in his opiilio~l the plaintiff nil1 never get any 
better, but continue to groTv norse, and tliat he r i l l  he totally and 
perm:ri~ently disabled for l i fe;  that this condition esistetl at the date 
of liiq essnliiiation, and hat1 esistetl for s year or t ~ o ,  or prol)nbly 
longer. 

The defendant elicited on cross-examination of the plaintiff, aiitl some 
of his vitnesses, evidence to the effect that  the plaintiff was able to 
direct his business of farming for compeilsation or profit during the 
year 1031, and upon this testimony, judgment of nonsuit was entered. 

Both plaiiitiff and defendant appeal, assigning errors. 
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S e i l l  X c h 7 .  Sa7mon a n d  Dupree d: St ric-X.larzrc' far plaint i f .  
3Iurray Allen for d e f o d a n f .  

STACY, C. J. T h e  e\idence adduced on the l~laint i f f ' s  examination 
i n  chief, and  the  testimony of h i s  other  nitnesses, v a s  enfficicnt to  
c a r r y  the  case to  the  j u r y  on t h e  issue of plaintiff's allegcd total and  
permanent  disability n i th i l l  tlle meaning of tlle policy ill suit .  , I l ~ f t h c l l  
1.. Assurance Soc iefy,  205 S. C., '721; ,lIi~siielley c. Ins C'o., 205 S.  C., 
496, 171  S. E., 862;  Cfwerz v. C'asualty C'o., 200 h'. C'.. 767. 167  S. E., 
X S ;  1Szr l l l r tX  1 . .  I n s .  ( 'o . ,  PO0 S. C., 642, 1.58 S. E., 185. C'oruparc 7'111q- 
p ' u  1 . .  171s. ( ' ( I . ,  204 S. ('., 5.51, 168 S. E . ,  837;  H~tinor I . .  Ins. ( lo.,  

172 PI'. C., 763. 
T h e  defe~idan t ,  r e a l i ~ i ~ ~ g  the  force and  effect of I h .  Wyatt ' s  testimony, 

also appeals  a n d  i n  this n a y  seeks to  test t21~  competencj7 of his  e ~ i d e n c e ,  
should the  judgment of nonsuit be rerersed, c i t ing as  au thor i ty  f o r  the  
position Hunt v. R. R., 203 PI'. C., 106, 164 S. E., 626. But a defendant, 
who asks f o r  n o  affirmative relief, is  not the "party aggrieved" by a 
judgment of i ~ o n s u i t  within the  meaning of C.  S., 632. J l t  Cullock c. 

R. R., 146 K. C., 316, 59 8. E. ,  8S2. X o r  does IIunt's case decide 
other15 ise. 

Plaintiff 's appeal,  reversed. 
Defendant 's appeal,  dismissed. 

STATE v. HARRY AKTHOKT. 

(Filed 28 February, 1934.) 

Receiving Stolen Goods B +Evidence of guilt of receiving stolen goods 
knowing them to hare been stolen held insufficient to overrule non- 
suit. 

Evidence from which the jury might infer that stolen goods were there- 
after in the constructive possession of defendant will not justify a n  in- 
ference that  a t  such time defendant knew the goods to have been stolen, 
and where the evidence is sufficient to support oiily the first inference 
the defendant's motion as  of nonsuit should be allowetl. f 

,IPPEAL by drfendant  f r o m  Small, J., a t  J a n u a r y  Term,  1934, of 
WASHIKGTOK. R c ~ e r s e d .  

T h e  drfendant  v a s  tried on a n  indictment in  which Robert Lee H i l l  
and defendant were charged ( I )  v i t h  unlan.fully arid feloniouelv hreak- 
ing and cntcr ing in to  t h e  n a r e h o u ~  of thc S o r f o l k  S1,uthrrn Rai lroad 
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Company at Roper, K. C.; ( 2 )  with the larceny of four bags of peas, 
tlie property of the said Sorfolk  Southern Railroad Company; and ( 3 )  
with unlawfully and feloniously receiving four bags of peas knowing 
them to hare  been stolen. 

Robert Lee Hi l l  entered a plea of guilty, as charged in the indictment. 
The  defendant was convicted of receiving stolen goods, knowing them 
to have been stolen. 

From judgment that  he be confined in the common jail of Washington 
County for a term of not more than twenty-four or less than fifteen 
months, the defendant appealed to the Supreme Court. 

Alf forney-General  B r u m m i t f  and Assistant d t f o m ~ y s - G e n e r a 7  Seawell 
ant1 B r u t o n  for the State. 

P. H .  Bel l  for defendant. 

COSNOR, J. ,It the close of the eridence for the State, the defendant 
moled for judgnlent as of i~onsuit. C. S., 4643. The motion was allowed 
as to the first count in tlie indictment, and denied as to the second and 
third counts. The defendant excepted to the refusal of his motion as  to 
the second and third counts in the indictment, and offered evidence in 
support of his plea of not guilty. At the close of all the evidence tlie 
defendant again moved for judgment as of nonsuit. The motion was 
denied, and defendant excepted. On his appeal to this Court, defendant 
coiltends that  there was no evidence at the trial tending to show that  lie 
is guilty either of larce~ly or of receiring stolen goods knowing thcm 
to ha re  been stolen. After a careful examination of the evidence appear- 
ing in the case oil appeal, we are of the opinion that defendant's con- 
tention must be sustained. For  that  reason the judgment is reversed. 

There was no evidence tending to show that  the goods which were 
stolrn by Robert Lee Hil l  were at any time thereafter in the possession, 
actual or constructire of the defendant, or that defendant, when he was 
it1 the company of Robert Lee Hil l  on Sunday ~iiglit,  knew that tlie 
goods which were then in  the possession of Robert Lee Hi l l  had been 
stolen by him on Saturday night, wlien he broke and entered into the 
warehouse at Roper. But conceding that the jury could infer from all 
the evidence that the goods were in the constructive possessioii of the 
defendant, this fact alone could not justify the inference that defendant 
k t~ew that the goods had been stolen by Robert Lee Hill. Y. r .  I,otr~cl. 
204 X. C., 572, 169 S.  E., 180. 

There was error in the refusal of defendant's motion for judgment as 
of nonsuit a t  tlie close of all the evidence. The judgment is 

Reversed. 
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S O A H  PERRY v. THE EQUITABLE L I F E  i4SSURAN12E SOCIETY 
O F  THE USITED STATES. 

(Filed 28 February, 1034.) 

Appeal a n d  E r r o r  J g :  Question debated i n  briefs helld immaterial in 
view of allegations, evidence a n d  verdict. 

Where the allegations, evidence and rerdict establishes the fact that  
insured under a group policy became totally and pennenantly disabled 
13 hile the policy \ \as  in force and prior to the modificafion of the master 
policy by strikinq out the disability provisions therein, the question of 
vhether insurer and ernplo~cr had the right to change the master policy 
and the certificates issued thereunder by strikirig out Ihe disability pro- 
visions becomes immaterial, and the jurj 's verdict in insured's favor on 
the controlerted isines of fact nil1 he upheld. 

A l ~ ~ ~ ~ ~ ~ r ,  by defendant f r o m  I f i l l ,  Specin1 J~iri'gc, a t  J u l y  Term. 1933, 
of *IVERY. 

C i d  action to recoyer on a ccrtificate of insurance. 
Tlir, record disclosrs tha t  on 1 J u n e .  1929, the  dcf-ndant i w w d  to 

tho Consolidated Coal Company and  i ts  subsidiary cornpanic. a policy 
of g roup  life, accidciit and  heal th insurance, r o n t a i n i r g  total  : ~ n d  per- 
manent  disability proriaions, u~ i t l c r  ~ l i i c h  i i idir idual  ccrtificnteq were 
isqued to the  plaintiff as  a n  crnployce of saitl coal company, the first on 
28 Alpr i l ,  1930, :n~d  the second 011 I .Iugust, 1932. 

T h e  qecond certificate was issued i n  subi t i tut ion of thr firit ,  Irecauv 
on 29 J u n e ,  1932, by  agreemmt  betneen tlhe defendant and  the  "Group 
P a t r o n  or  Employer," the (~onsolitlatetl  Coal Company and it. iuh- 
sicliarics, tlir master  policy n as amentled hy  r ider  nttached thereto, 
c f f c c t i ~ r  I ,\ngust, 1932, whereby the total and  permanent  disability 
prorisiolis contained i n  said policy, ant1 the ind i r idua l  sertificates iqsued 
thcrcunc l~r ,  u c r e  stricken out,  ant1 p r o d t d  f o r  payment  of insurance 
o111y ill t h e  e r c ~ ~ t  of the death of nu e1nl)loyee occurring while in>ured 
untlcr said policy. 

Plaintiff.  l i o n e ~ e r ,  seeks to r tLcowr  on the first certificate, and  the  
rLl itlencc tends to  shon t h a t  h i s  tlisability began i n  J u n e ,  1932, nllile 
thc first certificate n-as outs tanding and  i u  force. 

T h e  disability clause ro~i tainct l  i n  this  certificate, and  t h e  nlsqtcr 
policy a s  originally wri t ten,  is  as  follows: 

" I n  the  e ~ e i i t  that  a n y  employee while insured under  the  afort said 
policy and  bcforc a t t a in ing  age 60 becomes totally :1nd permanently 
disabled by bodily i n j u r y  or  disease and will therebtg presumably be 
c o i ~ t i n u o u s l ~  prelentetl  fo r  lifc f r o m  engaging i n  a1 y occupation or  
performing a n y  n o r k  for  e o m l ~ e n ~ a t i o n  of financial ra lue.  upon recript 
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of due proof of such disability before tlie expiration of olie year from 
the date of its commencement, the society will, in termiliation of all 
insurance of such employee under the policy, pay equal monthly disa- 
bility installments, the number and amount of which shall be determined 
by the table of iilstallments below. The amount of insurance herein 
referred to shall be that  in force upon the date on which said total 
and per~nanent disability commenced." 

rpon denial of liability and issue joined, the jury returned tlie fol- 
lowing rerdict : 

"Did the plaintiff, while an employee of the Consolidated Coal Com- 
pany, and while tile insura~ice referred to in the complaint was ill full 
force and effect, and more than six montlis after the effective date of 
such insurance become totally and permanently so disabled as pre- 
sumably to be continuously prerented for life from engaging in ally 
occupation or performing ally work for compensation of financial ralue, 
as alleged in the complaint and amendment thereto ? ,hlswer : Yes." 

Judgment on the verdict for plaintiff, from which the defendant 
appeals, assigning errors. 

J .  V. B o w e r s  f o r  plainfiff. 
B o u r n e ,  Parker, B e r n a r d  d5 D ~ r R o s e  for d e f ~ n d n n f .  

STACY, C'. J. I n  ~ i e w  of tlie allegations of the complaint, the evi- 
dence, and the verdict establishing plaintiff's right to recover on the 
origi~ial certificate, the principal questions debated on brief, to co it, tlie 
right of the defendant and the group patron or employer, to change the 
provisions of the master policy a i d  tlie indiridual certificates by striking 
out the total and pcrmaaent disability clauses and substitutilig in lieu 
thereof new and different iiidiridual certificates, goes out of the case. 

Thus, the whole matter reduces itself to controverted issues of fact, 
which have been determined in faror  of plaintiff. 

Similar policies and certificates ne re  before the Court ill TT'hitnlire 
1 . .  Ins. C'o., 205 N. C., 101, 170 S. E., 118, and L ) ~ e s e  1 . .  Itla. ( ' ( i . .  201 
K. C., 214, 167 S. E., '797. 

The ~ e r d i c t  and judgment will not be disturbed on the exceptioi~s and 
assignments of error appearing of record. 

S o  error. 
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TTILRIINGTON SATISGS ASD TRUST COMPANY, TRUSTEE, V.  H. F. 
WILDER AXD WIFE, JENKIE B. WILDER. 

(Filed 28 February, 1934.) 

Bills and Notes H +Plaintiffs held not entitled to judgment on plead- 
ings in action on note, defendant's answer alleging ,a valid defense. 

In an action betnwn the original parties on a negotiable note allega- 
tions that  the payees, prior to the execution of the note sued on, held a 
note of third parties secured by deed of trust and upon default had the 
land cwnrryrci to clefendants as trusteeq for plaintiffs anc that clefendant< 
executed the note sued on in like sum under an agreement that the payees 
nould not enforce payment of the note but would look solely to the pro- 
ceed? from the sale of the land it could be sold, and that the maker? 
rcc~c~ivecl no con<idrration for the note, stat+ n valid defense and judc- 
nicrit on the pleadinqs in faror  of the payees is error. 

C ' I ~ I L  SCTIOS, before Sinclair, J. ,  a t  M a g  Term,  1933, of XFX 
HASOVER. 

011 7 May,  1930, the defendants  executed and dclirered to  the  plaintiff 
as  trustee of the. Perpetual -2greement Funti  of thc Oakdale C e m e t e v  
Company two proniissory notes in  the s u m  of $2,000 eal-h. These notes 
were secured by a deed of t rust  on certain property in  TTilmi~igton. 
Tlic payees i n  tlic notes were tlie trustees of t h e  Perpe tua l  Apreemcnt 
F u n ~ d  of O a k d i ~ l c  Cemetery Company,  aud the plaintiff is  the succes.or 
of said trustecq by r i r t n e  of chapter  69 of t h e  Pr iva te  L a w  of 1931. 
7'11(1 trustee, i n  the  (lee11 of t r m t  securing flic ~iotcs ,  u11o11 tlef:lult. ail- 
vertibed a i ~ t l  sold the  property on 30 Alngiist, 1932, and  the  plaintiff 
became the  last ant1 liiplicst bidder for  said property. Af te r  c r e c l i t i ~ ~ g  
the p r o w ~ l m f  the sale upon t h e  loan tliere was a deficiei cy of $2,665.25, 
and tliis action v a s  irlstituted for  the recolery of said an~oui i t .  

l 'lic defendants allcged "thtit sometime ago t h e  trustees of the Per -  - 
pctunl Agrcwncnt F u n d  of Oakdale Cemetery Company 1 eld notes signed 
by W. I). C'ol~\ell and  n i f e ,  and to securc t l ~ c  p a ~ m e n t  of said notes had  
a deed of t rust  . . . on the same real estate described i n  the coni- 
p la in t ;  tha t  tlic said T. D. Col~r-c.11 and  n ife tlcfaulted i n  the  paylncnt 
of \aid i ~ ~ d e h t e d n e s s  arid under  the  terms of tlir deed o *  t rust ,  a repre- 
s e n t a t ~ v e  and  agent of tlie Perpe tua l  Agreenlent F u n d  of Oakdale C'cnic,- 
t c rp  Company a r r a ~ ~ g e d  with these defendants, through 11. F. TTlltlcr, 
to take over said property as  t rus tw f o r  the Oakdale Cemetery Com- 
p n y  . . . nit11 tlic understancling and agreement Lliat they nould  
n c l c r  be pu>lied or called upon to pap said notes o r  ally par t  of same, 
hut nould  liautllc ialiic as  trustee fo r  plaintdl's, and  a h c n  said property 
could be bold tha t  t h e  proceeds cleri~ecl f r o m  the  sale of said property 
n a s  to he tcpplietl on tlie notes These defe~idan ts  were not to be called 
upon to pay  a n y  par t  of said notes out of their  own j'untls. but these 
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defendants would handle said property as trustee and endeavor to get a 
sale for same as agents of the plaintiff. I n  consequence of said agree- 
ment, these answering defendants executed the notes and deed of trust 
as an  accommodation to plaintiff, and these defendants have never re- 
ceived any value for same or any benefit whatever, but were only acting 
as agents and trustees for plaintiffs, and these defendants are in no 
way liable to plaintiffs in any sum whatever." 

After the pleadings were read the plaintiff moved for judgment, and 
the tr ial  judge being of the opinion that the plaintiff was entitled to 
judgment upon the pleadings, adjudged accordingly, and the defendant 
appealed. 

K. 0. Burgwin for plaintiff. 
John A. Sfevens for defendants. 

BROODEX, J. This controversy is between the original parties to the 
notes described in the complaint. The only question of law is whethcr 
the defense pleaded in the answer classifies the case in the line repre- 
sented by Hilliard v. ~iewberry ,  153 I'i. C., 104, 68 S. E. ,  1056; Boushall 
v. Stromch,  172 N.  C., 273, 90 S. E., 198; X f g .  Co. v. NcCormick, 175 
S. C., 277, 95 S. E., 555; Rank 1 . .  dndreti~s, 179 N. C., 341, 102 S.  E., 
414, or the line represented by Evans z.. Freenzan, 142 N.  C.. 61, 54 
S. E., 847; Bank z.. Window,  193 N. C., 470, 137 S. E., 320; Just ice c. 
Coxe, 198 N. C., 263, 151 S. E., 252; Sfack v. Sfack,  202 N .  C., 461, 
163 S .  E., 589. 

Liberally construed, the defendants allege that they executed the notes 
as trustees for the plaintiff, receiring no consideration, and with the 
agreement that the notes were to be paid out of the proceeds of the sale 
of land. These allegations invoke the principles applied in the seco~itl 
line of cases, supra, and therefore it necessarily follows that the judg- 
ment upon the pleadings was inadvertently entered. 

Reversed. 

JAMES W. BEAS r. HOME DETECTIVE COMPANY ET AL. 

(Filed 28 February, 1934.) 

Actions A c - 4 u r t s  will not entertain action where both parties are in 
pari delicto. 

Where the allegations of the complaint rereal that both parties were 
in pnri delicto in respect to the matters out of which the cause of action 
arose, defendant's demurrer to the complaint is properly sustained, it 
being the policy of the law in such instances to remit the parties to their 
own folly. 
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. ~ I T L A I ,  by plaintiff froin S i n k ,  J., a t  Auqnst-Septcinl~er  T e r m ,  1933, 
of GI ILI- . ORD. 

( ' ~ ~ i l  action for  alleged f r a ~ i t l  antl tlcccit. 
'I'll? coinplaint alleges : 
I. T h a t  plaintiff was cniployeci hg the defendant company through 

i t?  agcnts, tlie int l i \ idual  clefendants, i11 September, -1929, to  aid in  
proinot i~rg its business i n  H i g h  Poin t .  assilring the  plaintiff tha t  tlie 
v ark was cutirely Icgitimnte and  Ian ful.  

2. Tliat  the operations of the defendant n t w  u n l a n f u l  and fraudulent ,  
i n  that.  i t  n a s  promoting thefts  and robberies and ostcnriblg recovering 
the s to lm goods as  a means of creat ing busineqs antl cnliancing i ts  
reputat ion a s  a p r i ~  a t r  t l o t e t ~ t i ~  P agency. 

3. Tliat  on or  about 4 Soveinber .  1020, u p o ~ i  instructions f r o m  the  
tlcfc~ndi~nt ant1 ill the  conr i r  of his  e m p l o p l e n t ,  tlie plaintiff received 
cvr ta i~ i  lioqiery f r o m  a p a r t y  \ \ho  had  stoleii tlie same f rom tlie Roya l  
Ho.icry Mil l  ; tha t  tlie stolen hosiery n as turrietl o\ cr tcl tlle defendant ; 
ant1 tha t  in  consequcilce of surh  ac t i r i t i r s  on t h e  par t  of the plaintiff 
I L P  n a y  intlictetl and  eonrictetl nt the  September Term,  1931, Guilford 
Superior  ( 'ourt ,  of reccix ing s t o l m  gooils, ki ioning tlieili to haye been 
f t ~ l o ~ ~ i o u s l y  take11 or  stolcn, an(l  w ~ t c ~ n c w l  lo s i s  nlo~ltlis on the roads. 

4. T h a t  plaintifi' has  b t r ~ n  great ly t ia~nagc~d i n  tlie su 11 of $10.000. 
T)cniurrc>r i n t c ~ r p o d  on tlie grouiitl tha t  tlir c o i n p l a i ~ ~ t  does not state 

fac'ts sufficient to coii, i t~tute :I cause of a c t i o ~ l ;  sustaitrctl; cxcep t io~i ;  
aplwal. 

(;ar*lur~tl  R. l ) u t ~ i c l ,  I-olirlci, d. l*ount.c> trrztl K r u u  l e y  cE. G'un f f  f o ~  
p J t r i r ~ f c , I / .  

- l l / e u  . ltlanzs f o r  tlefe~ltltrrzis. 

STICT, C. J. Tlie allcpationr of tlie complaint a re  discrctlitable to  
1,otli parties. T1ic.y black(>11 tht, r1iar:~rter of the plaintif'f as  well as  soil 
t l i ~  rcyu ta t io~ i  of tlie clefendn~it. As h c t ~ r t w 1  them, tlw law refuses to 
Icnii n lielping Iiantl. Tlitl policy of tlie c.iv11 courts is  not to lmld le  i n  
~i iut ldy water,  but to rcmit  the  parties, nl icn zt1 p r i  rlclic.fo, to their  own 
folly. So,  i11 the instant  case, the  plaintiff niust fa i l  i n  his  suit.  X i l l e r  
1 % .  lieu cl l ,  154 N. C.,  110, 113 S. E., 621. 

( . I t  i~ very generally liel(1-unirersally. so f a r  a5 we I re  avare-that 
a11 :~ctioii  never lies n11e1l a plai~i t i f f  must  base his  claim, i n  whole o r  
ill pa r t ,  on a violation 11y liiinst~lf of tlie crimiiial or p m a l  l a w  of tlie 
State"-lloXe, J . ,  ill Llojjd c. R. R., 1 5 1  II'. C., 336, 66 S. E., 604. 

Tlie dccisioiis of other jurisdictions, cited and relied upon by  plaintiff, 
a r e  easily distinguishable, and  a r e  not co~itrolliiig on tlie allegations 
of tlie p r e v l i t  eoniplaint. Tlie demurrer  Tras properly sustained. 

A\ffir~ned. 
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BRGNSWICK COUKTY, T H E  BOARD O F  COUKTY COBIRIISSIONERS O F  
BRUNSWICK COUNTY, T H E  COUNTY BOARD O F  EDUCATIOS O F  
BRUNSWICIC COUSTY, PEOPLES U S I T E D  BASIC OF' SOUTHPORT, 
J. W. RUARIC, E. K. BRYAN ASD 77'. B. CAMPBELL, PARTSERS, DOISG 
BUSINESS AS BRYAS AND CARIPBELL, C. E D  TAYLOR A A D  I .  C'. 
WRIGHT,  PLAISTIFFS, v. NORTH CAROLISA BANK AND TRUST COM- 
P A S P  A X D  GURSEY P. HOOD. C'OMMISSIOYER OF BAXKS. 

(Filed 28 February, 1931.) 

1. Tr ia l  D a-On mot ion of nonsui t  a l l  evidence is  t o  b e  considered in  
l i gh t  mos t  favorable  t o  plaintiff. 

On a motion a s  of nonsuit all  the evidence, whether offered by plaintiff 
or elicited from defendant's ~ i t n e s s e s  is  to be considered in the light 
most favorable to plaintiff, and he  is  entitled to every reasonable intend- 
ment thereon and erery  reasonable inference therefrom. C. S., 667. 

2. Evidence E d-Evidence i n  th i s  case  held  pars r e s  gestae a n d  com- 
pe ten t  a s  admiss ion of a g e n t  itcting wi th in  scope of author i tg .  

I n  an  action to have plaintiffs' claim against  a closed bank declared 
a preference, plaintiffs introduced a letter writ ten a t  the request of the 
bank's vice-president by the cashier of the bank several weeks af ter  the 
11;rnli had bren closed under the general hank moratorium : Ilfld, t l ~ c  letter 
containing the admission was  c o m l ~ e t ~ n t  in evidence a s  consti tuti l~g an  
adrni~sic~n by an  agent acting within the scope of his authority. and 
though not ~ i i ade  a t  t he  precise time of the act to which i t  referretl. m s  
made a t  :I time a t  I\-hich i t  had present interest  and weight and n sub- 
sisting irn~)ortnnce, and was a t  lenst c20rroborative of other testimony 
adducetl a t  the trial. 

3. B a n k s  a n d  Bank ing  H e--Elidence he ld  to show wi thou t  ma te r i a l  
conflict t h a t  deposit  was  special  deposi t  en t i t l i ng  plaintiffs t o  prefer- 
ence. 

The evidence in this case tended to show tha t  a bank was given certain 
draf ts  for  collection under an  agreement made a t  the t ime that  when 
collected the  funds were to be held by the bank separate and apa r t  
from other funds on deposit in the depositor's name, and tha t  the funds  
mere to be distributed among the interested parties in  accordance with 
a n  agreement to be made by them a s  to the  amount of their respective 
interests therein. Held, the  evidence was sufficient to be submitted to the 
jury on the  issue of whether the deposit was  a special deposit i n  the  
na tu re  of a t rus t  a n d ,  entitling plaintiffs to a preferred claim in  the 
bank's assets upon i t s  insolvency, and there being no material  conflict i n  
the  evidence a s  to the facts and circumstances upon which the  deposit 
was  made, a n  instruction by the  court  tha t  the jury should answer the 
issue in  plaintiff's favor if they believed the evidence was  not error. 
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BRUXSWICK COCNTI- c. TRUST Co. 

4. Trial D b 
Kliere the only inference that can be drawn from the evidence is in 

plaintiffs' favor, the court may instruct the jury to answer the issue ac- 
cordingly if they beliere tlle evidence. 

3. Banks and Banking H -Bank official's opinion testimony as to nat& 
of deposit is not controlling. 

The testimony of tlle rice-president of a bank that the deposit i n  
question was a special account and not a special deposit does not create 
a conflict in the evidence as to whether it was a sperial deposit when 
the testimony of the vice-president as to the facts and circumstances 
under which the deposit was made is in accord with tlw other testimony, 
and such facts and circumstances are suffjcient to constitute the deposit 
n special deposit and trust fund. 

* ~ P P E A L  by defendants from Grady, J., and a jury, a t  October Term, 
1033, of BRUXSWICI;. Xo  error. 

This is  an  action brought by plaintiffs against defendants to recover 
$37,035 as a special deposit and trust fund. The action was originally 
brought against the North Carolina Bank and Trust  Company subse- 
c lu r~~ t ly  Gurney 1'. Hood, C'omi~iissioner of Banks, was rnadr a defendant. 
The defendants deny that  the fund was a special deposit and trust fund, 
but the transaction n a s  oile of debtor and creditor. 

I t  was admitted by the defendants that their only purpose was to 
11ave the court determine vhether the plaintiffs had a l~r ior i ty  over the 
gclieral depositors of the bank to the extent of $57,03:1.00, and it was 
agreed that  demand was made by the plaintiffs upon Gurney P. Hood, 
Coinmissioner of Banks, for the preferential payment of the sum of 
$37,033, and that  the payment was refused by the said ('ommissioner of 
Banks. 

On motion of plaintiffs, an order to show cause and restraining order 
was made on 25 April,  1933, by Judge Devin, to segregate and to hold 
sc3parate and apar t  from its other assets, the sum of $57,033 iu cash. 
This matter was heard by Judge Sinclair, 17 May, 1!933, who found 
certain facts and ordered that  the $57,035 be segregated to wi t :  
"$37,035, be and the same is hereby ordered by the court to be by 
the defendant placed in a safety-deposit box in the North Carolina 
Bank a i d  Trust  Company, a t  Wilmington, N. C., and there held, 
intact, until the final drtermination of this action or some other order 
is made relative to its safe-keeping, and when so deposited in such safety- 
deposit box, tlle defendant Kor th  Carolina Bank and Trust  Company 
shall lock said box and furnish a key thereto to E. K. Bryan, of counsel 
for the plaintiffs, and the bank shall keep one key, and neither the bank 
nor its officers, nor the said Bryan, shall open said box where the 
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11io11cy is so deposited esccpt i n  the presence of a r e p r e s e n t a t i ~ e  of said 
hank and  a representatix e of the plaiiitiffs." 

I. C .  Wright ,  one of plaintiff's nitncsses testified on direct esan i i i~a-  
tioii as f o l l o w  "I a m  a practicing lanyer  i n  the city of Wilni i~igton,  
S. C'.. and n a s  oile of tlic attorneys ~ v h o  brought suit against the 
A h e r i c a n  S u r e t y  ( ' o n i l ~ a i ~ y  at tenipt ing to IwoTer $135,000. JVe sum1 
for  inore t h a n  tliat. but only rccol erecl $37,003. T h i s  amount  v a s  paid 
by M r .  Jol in  I). Bellam-, of c o u n ~ e l  fo r  the A\nierican Sure ty  Company, 
vl lo  hrouglit to me as  oiie of the counsel fo r  tlie plaintiffs, t n o  dra f t s  
clrawn by the  A I n i e ~ i c a n  Sure ty  Company,  payable a t  the Chase Sa t io i ia l  
Bank,  N e n  York,  aggrcgatiiig tliat sum. One  of them n a s  payable to  
the board of county connni.;.ioners of Bruiiswick and  one to tlie board 
of etlucation of Brunsn ick .  T h c v  dra f t s  were t i c l i~ered  to me i n  tlle 
courthouse in  TTilniington. 

The  fir-t tiling that  I did I I J J  to have N r .  Bellamy corrrct the checks 
by nial t i~ig it appear  thereon that  tliese paynients did not include tlie 
r o ~ t b  of tlie action. I then i~otified B r y a n  and  Campbell and  n e  called 
N r .  R u a r k ,  couiity attorney, a t  Southport ,  and  other counsel fo r  tlie 
plaintiffs and told t l i ~ n ~  that  \: c liad tlie check. and requested t h a t  he 
lial e sonic one coiilc 1111 anll ci~tlorsc the cliecks to send tliem on for  
l ~ a ~ m e i l t .  I n  consequence of that  conversation, 31s. J o e  R u a r k  ant1 
R. I. Mintz, clerk to  the board of couiity commissioiiers. and N r .  
Sentelle, clerk to the board of education, came to TTilmington and met 
T\ it11 me a i d  M r .  Cainpbell 111 13ryan and  Canlpbell's office. I11 the office 
of Dryail a i d  Campbell u e  liacl a tliscusslon a s  to  how the checks nould  
be handled and a f te r  n e  llatl tlie discussion we called X r .  Tates ,  vice- 
1)resitleiit of the S o r t l i  C'arolina G d i  arid Trus t  Company, mid lie canie 
~11) to the oftice a i d  n c told 111111 tlie conversation and  the discussion rve 
had just had.  I told liiiil niost of i t  and Mr .  TV. B.  Campbell told 111111 
tlie balance. Tliese gcwtlc illen said tliat they did ilot feel tha t  they hat1 
the 1JO\\Cr and authorit? :o eiidorse those clieclrs to  us  lawyers." 

N r ,  Royal1 : ' T n .  X i .  17ntes present ? "  *\. "TTe told X r .  T a t e s  of 
tllis conversatioii. TVe tol(l Mr .  T a t e s  tliat n e  liad tliese d ra f t s  fo r  col- 
l e c t ~ ~ ~ ~  aiicl that  n e  had liad a discussion with tliese gentlemen, and t h e  
t ~ o  clerks to the r e s p e c t i ~ e  boards did not feel tliat they could endorse 
the check3 except to  tile Peoples rnited Baiik, wliicli was the  c o u ~ i t y  
depository, a n d  n e  lanycrs  did not want  to  t u r n  the  dra f t s  oTer un t i l  
our  fees n c r e  paid out of the money and tliat we had  agreed among 
ourselves, that  the  Peoplcs United B a n k  n a s  willing for  the d ra f t s  to be 
sent on through the S o r t h  Carol ina B a n k  and Trus t  Company a n d  tha t  
the  S o r t h  Carol ina Baiik and Trus t  Company nould  hold tha t  just like 
Mr. Campbell and I liatl sent it  011 for  collection ourselves and we told 
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llinl that Jve did not want to mix it with our funds but to kceu it allart 
from other funds ant1 send them for collection mid XI-l~tn collected V P  

were going to take the money nud meet with the co~-ilmi~+ioncli  :11i(1 
ncrw on our fees and for t l i ~  board of etlucatioii a r d  board of co~ l iu~ i \ -  
iioncrs to be paid the bala~icc due thc~n .  

Sornc of us a~kc t l  if n e  could take that $57,000 do\- 11 to Southport 
and t le l i~er  i t  and l i e  saitl n e  nould if they didn't come to get it or 
agree for some other way. I aqkctl Mr .  Yntrs the quwtlon if Iic or the 
Sort11 Carolina Bank and T r u ~ t  Company ~5oultl bc nil l lng to liantllc 
tlieie drafts  for collection under that agrc3enicnt and he saitl that ~t 
could be done wit11 the permicsioli of the l'eoplei U ~ ~ i t d  Bank n11d he 
pointed to Mr. Joe Ruark  and said 'tlicre ilts the pres~dent,  a ~ l d  ~f lie 
agrees to ~t n e n 111.' Mr. Ruark  snit1 he agreed to it am1 that n a. I\ hat 
he \\anted done, autl I said I dou't llhe the proposition of the 111onq 
going in sonie one elsc's name until ~t 1s paid 111 and untll ~t 1s dl.- 
trlbuted. and N r .  yates said he ~ioul t l  send it for collection anti hold ~t 
in a separate account until n e  agreed and notified tlleril a i~ t l  thereupon 
the checks were signed and endorsed hy Mr. Mintz for the board of com- 
n~icsioners and lh. Scntelle for the board of education a d  Mr. Ruark  
for the Peoples United Bank, and they n w e  tlirued ovtr to N r .  Tatcs.  
Tlw clircks ne\ er XI cut to Southport csccpt for eldol**emt.ut ill t11ar 
office. I t  n a s  agreed that it shoulcl ~ o t  be clone, but be hc9ld h -  thi. 
bank. 

I t  n a s  agreed that  the bank would distribute the funds if the drafts - 
xere  collected according to the agreement. This was done on %O 
February of this year. The  checks vere  delirered tc~  Mr.  Yates ill 
Bryan and Campbell's office in  the S o r t h  Carolina B a l k  Building and 
the meeting broke up. Mr. yates did not give me anqy p a p e r - n r i t i ~ g  
about the t ~ o  cheeks. 

X r .  X in tz  and Mr.  Sentelle stated that they would go tlo~vn stairs 
to the bank afterwards as  they wanted a men loran dun^ of the checks 
they had endorsed to carry back with them. I had a further conrersa- 
tion or agreement with Mr.  Yates about these checks. I wanted to 
know whether the checks had been paid or not and he xlr ised me that 
the drafts  had been collected. This  was a rerbal communication. I was 
ill and out of the bank every dax. 011 the first Mortday of &larch, 
following that meeting, my  recollection is that  i t  was 6 l la rch ,  X r .  
Campbell and I went to Southport and ha11 a meeting with the board 
of commissioners and board of education 111 an effort to agree about 
our fees. We did not agree a t  that  time on the fees or how this money 
should be distributed, so on the nest day, 7 March, when we came back, 
we wrote a letter to the bank. I h a ~ e  uot got it here. They notified them 
to produce it." 
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Mr.  Royall: "We make no point of using the copy. This is a copy of 
the letter. J I r .  Campbell and I n-ent down and put it on Mr. Yates' 
desk H e  was not there a t  tlle time. This was 7 March, 1933." 

Plaintiffs offer in evidcnce letter dated i March, 1933, as f o l l o ~ s :  

"7 Xarch,  1933. 
Sort11 Carolina Bank and Trust  Company, 
Rilmiiigton, Sort11 Carolina. 
Gentlemen : 

You will recall that  on 20 February, 1933, we and the representatives 
of the Bruiismick County commissioners and board of education de- 
livered to you checks on Xew York totaling $57,035 to be collected and 
held on special deposit, in trust, until we could settle with the board of 
county commissioners and the board of education and receive our shares 
of that money. 

K h e n  the items were so handled it was anticipated that the settlement 
of the interested parties would be completed by this time. Such settle- 
irient not haying been made, you are hereby so advised and notified to 
continue to hold separate, on special deposit, in trust, those funds until 
we get our part of them a i d  so advise you. Yours very truly, Bryan b- 
Campbell, J. W. Ruark, C. Ed.  Taylor, I. C. Wright." 

"I had a further conversation with Mr. Yates, in xhich  1 asked him 
whether the money had been segregated and was held separate and 
apart  from other funds, and he told me that it was not; I told him 
that  u e  wanted that  done. Mr. Yates said that  the checks had been col- 
lected and deposited to the credit of the bank by its S e w  York corre- 
spondent, the Chase Sa t iona l  Bank;  that i t  had transferred the money 
to another bank, which he told me a t  the time. I told him to write that  
bank to have the money as a special fund until this matter was de- 
termined. H e  did not say that he would or would not. I n  the meantime 
N r .  Rellaniy had paid the costs. Mr.  Yates mentioned that he got a 
check for $1.00 as a witness fee in the same case and he hoped that we 
would get the money because he said it was a special fund set apart  for 
a specific purpose. I did not have any further conversation with Mr. 
Yates, except I asked him whether he wrote the bank to hare  the 
money set apart  and he said he did not. There is another thing in the 
~leadings ,  if you want to ask about it. 

I had a note a t  the bank that I owed them for a balance of $1,100 
with Dr .  Murphy as a signer with me. I t  mas a collateral note and 
Dr.  Murphy had died and before that first Monday, Mr. J. V. Grainger, 
vice-chairman of tlle board of directors of the bank, asked me if that 
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\ \ a s  my note o r  if i t  n a s  D r .  N u r p 1 i ~ ' s  ~ lo te .  T h i s  na :  hcfore n e  11,1(1 
agreed on our  set t lemei~t  n i t h  tllc coliiiniesioners and l~c'tveer~ 20th of 
February  and  the  13th of March.  I told liiiil i t  71 a s  nl;. i~o te .  that  1 ) i .  
N u r p h y  v a s  endorsing i t  ant1 tliat I on ell t h c ~  notc. T h e  bnllk \ \ : I \  

executor of D r .  Murphy's  es ta t r  alld the f a r n l l ~ ~  llatl rcqur+tctl a1111 the 
bank acquicsce(1 tliat I be nttorlicy for  the ehtatc. M r .  Gr:rilwcr w ~ l l :  
'I am plat1 i t  iq your\. '  I to111 I n a s  g o i l ~ g  to pay  thc llote out of ni? 
fcc i n  this matter .  

Tn  o or tlirce days before the  llotc came np fo r  payrncr~t  or renev :il 
I said I did not knox- how I was going t o  a r r a n g r  about thl- note. 1 
intcnded to pay  it  out of th i s  fee. M r .  Grainper  said tha t  1\11.. S t r a ~ i g c  
lind bee11 handling the mattel. a s  t r u ~ t  officer and  lie could sigll the note 
as  executor of the  estate and  just relie\\. i t .  011 the  13tl1, I pot a rcnena l  
notc. collateral notc. and s ip led  it a i ~ d  n r o t c  111~- cl~ec-k for  the i ~ l t r r p \ t  
ailti n r o t e  the  aisignment f o r  tlils fuiiil. I 11:1r-c tha t  asiigiimcnt, I 
think.  T h e  assignmelit was deli\crctl to  M r .  S t rangr ,  t r n ~ t  officer of 
t h e  N o r t h  C'arollna B a n k  and  Trus t  C 'on i~~any ,  a t  the  timv I carried 
the rencn:ll in. I told h im t h a t  I intmtled to pay  i t  ont of this  f u l ~ t l  
,rntl n c  had  not agreed 011 our  fees a i ~ t l  he  could take ~t i f  he  nantcvl 
i t  and he took m y  nc\v note and  this assigllliimt, n i t h  t I? ~ t : ~ t c n i ( ~ ~ ~ t .  '1 
I\ ill see about i t .  Usually they ~va i i t  2111 the security ailti collateral t11c.y 
can get.' 1 gnTc illy check f o r  tlic iutercbt :ind 1 1 1  old ~ l o t c  C:IIIJC l):rrl, 
market1 ' re i lcwd. '  " 

I'la~iitiff offers i n  el ide~lcc, as i igi ime~lr  dated 19  X a r c l ~ ,  1933, a m o n ~ ~ t  
$1,100, signed I. C. TVright, producccl by defcntlant. nlltler ~ ~ o t i w ,  
marked E s h l b l t  13, r c a d i l ~ g  as  follov \ : 

I hereby t ransfer  and a s i g n  to the Sort11 Carol ina l h k  ant1 T l u s t  
Company, as  collateral security to  niy l ~ o t e  of this da te  fo r  tliat alrloullt, 
eleven hundred dollars ($1,100) of the special deposit lwld in  trust by 
the N o r t h  Carol ina Bmlk alid 'I'ruit Company i n  thz name of tllc 
Peoples United B a n k  of Southport ,  fo r  $37,035, more tlian tha t  par t  of 
the f u n d  belonging to me. 

T h i s  13 March,  1933. 1. t'. Wright." 

Defendants object to the introduction of the foregoing document;  ob- 
jection overruled;  defeiidants except. 
"1 know 11. F. Allen,  rho was cashier fo r  the S o r t h  Carol ina B a n k  

and  T r u s t  Company, a t  Wilrnington." 
Plaintiffs offer i n  evidence letter f rom M, F. Allen to  Peoples Cni ted  

13>11ik, tlattd 21  I fa rch ,  1933, ~narkc t l  E l l l ib i t  (', as fo l luns :  
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"Sor th  Carolina Bank and Trust Company 
Vilmington, S. C., 2 1  Narch,  1933. 

Peoples United Bank, 
Southport, S. C. 
Gentlemen : 

We don't think we had the right to charge against special accouut set 
up  in  your name a part  of the currency we shipped you on 3 March, 
amovnting to $3,802.40. We are, therefore, charging your regular ac- 
count with this amount and crediting the same to its original figures. 

Trusting this meets with your approval, we are 
Yours truly, 31. F. Allen, cashier." 

T o  the introduction of the foregoing letter, the defendants object, but 
- - 

not to the genuineness of the signature. Objection orerruleti aud tle- 
fendants except. 

"I told Mr. Yates that  Xr. Ruark had stated that  the S o r t h  Carolina 
Bank and Trust  Company was correspondent bank in Wiln~ington for 
the Peoples United Bank, and so it could be handled by the Sort11 
Carolina Bank, and that was why we sent for him. Mr. Ruark was 
president of the Peoples United Bank." 

The affidavit of I .  C. Wright, corroborative, Tras ill part : iia~ltl t u rnc~ l  
over to Mr. Yates for colle&ion, and he was to hold the money in a 
special deposit and for this specific purpose of being apportioned out 
a s  we agreed with the commissioners and board of education. I left and 
came back to my office." 

On cross-examination: "Q. Don't you knok that  those funds, as soon 
as collected, on 23 September, were deposited the next day in  the Peoples 
United Bank and credited to them by the North Carolina Bank and 
Trust  Company? A. As a special account, or special deposit, which was 
to be done, and he agreed that  i t  was to be held, subject to our agreement 
as to how it was to be distributed. That  was by special agreement with 
Mr. Ruark, president, that  they should be under that  agreement. . . . 
Banking holidays were being declared in Michigan and a great maliy 
states and that  mas one reason that  we were so particular about 
wanting these things collected and wanted the actual cash held separate 
and I was not willing for that  money to be deposited in the S o r t h  
Carolina Bank and Trust Company and wanted to send these checks 
for collection, as I always do for clients. . . . I had a conrersatiori 
with Mr. Yates, in v-hich he said:  (I want the Brunswick folks to hare  
that  money, and hope that  they will get it, for i t  certainly was a special 
account for a specific purpose.' This conversation took place when I 
went down to see if that money had been put in a special fu~ id ,  if the 
cash had been segregated in the bank records." 
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T h e  te i t i i i~onp  of I. C. W r i g h t  n a s  i n  al l  mater ial  asperts corroboratcvl 
1)v TIT. 13. C a i ~ ~ p b e l l ,  R. I. Jliii tz,  .J. W. Ruarli .  

Y. 13. ('ninphell tcstific~l i n  par t  : ".lftcr ne e o n f c r ~ t ~ l  ,111io11q ou l -  
ic>lrc>i I telrphol~eci M r .  Yutt.\ r~quc>bting h i m  to come to m y  office ~f 
1 1 ~ '  ci1111(1. t11'1t I n a ~ ~ t c t l  to take np nit11 liim t h e  nultter of liantllir~g 
t h e  ~ o u c l i t ~ r ~ .  1 1 1  a fcn. ~ n i n u t ( ~ ~  11e came a i ~ d  I statetl io  h i m  that  nt. 

t lcter~~iiilctl  h- agrecrnent bet\\ c'eli counst~l and ~ l i e i i t s  :~iid n e  n :lnte!l 
tllcri~ put  i n  a special deposit f o r  collection ant1 n l ~ e i l  co l lc~ tcd  llcltl 1111til 
a11 a g r e e r u e ~ ~ t  could be rcaclletl, fo r  t l ~ s t r i b i ~ t i o n ,  acrort i i i~q to t l~ t '  ill- 
t cws t i  t11e11 ascertainc~l ,  and t h t  110 o ~ i e  iiitereited voultl bc per~nit te t l  i i i  

t l ~ c  n ~ e a i ~ t i m c  to check on this  fuiitl, n l i i c l ~  was a n  aggre;atc of tlie trio 

drafts.  
IV(. explniiicd ill detail  t o  M r .  T a t c s  tha t  as attorneys e 11:1d n o t l ~ i ~ i g  

but t n o  dra f t s  and  110 fees and  x e  noultl  not release rontrol  of the 
money 1v11eii collected unt i l  scttlcnlc~it of rcspcctirc intwests  hat1 beell 
:tscc,rtaii~etl and it  was thcii t o  hc distributed as reportecl to tlie h n 1 1 1 ~  
W e  alqo htnted to h im that  when t h e  collections x e r e  made  i t  was to lw 
l ~ e l d  separate  ant1 a p a r t  f rom a n y  of tlie fun(ls  of a n y  of t l ~ c  parties, a1111 
that  n e  u e r e  cspect iug to reach a n  agreement fising the i i~ tc res t  of 
cblic~~ti. . . . Tlic \ouchel.> n e w  t l ~ t w  e~~t lo rse t l  21nd tlclivcwd to M r .  
l7:~tc>s ill m y  office under  tha t  agrcwnent. T h a t  was ahout 1 :RO ill the d a  
: I I I ( I  \ye w b r e  all  a~ ix ious  to gt,t rl~eril s tar ted on tha t  cou1.w tluriilg illat 
l x r n k i ~ ~ g  day.  T l ~ c  dra f t s  \ v c w a  tleli\-erccl uiider tlicse agr!,eilleiits to 111.. 
Yares i n  persoi~." 

1,. T. Yaskell, c l i a i r ~ ~ i : u ~  of boar11 of coriln~issioirers of Uru~iswick  
C ' o u ~ ~ t y  testified ill p a r t :  "This  t ra~~s: lct ioi i  t o t k  place i n  February ,  
1!):13. I kl io~v M r .  11. 3'. ALllei~ \ \ . l ~ c i ~  I st,(? l i im;  1 s : ~ ~ v  11im i l l  t he  
c o ~ u t  room tliis morni i ig;  he was a n  officer and  e l l i p l o p i  of tlw X o r t l ~  
( 'arolina B a l k  and Trus t  Compa11~-. Q. A ftcr this cotitrurcarsy :~rosc, 
tlitl you have ally conrersatioii  with M r .  A1llei~: a1111 if w.  clct:til it to  
t h r  cw~irt nil11 jury, ill r e fe re~r rc  to tliis f u ~ ~ t l ?  ( I > c ~ f o ~ i d a ~ l t s  object.) 
(2. cour t )  : Before the  suit was  brought l -1. yes, sir.  1 l y  c.011- 
vt:rs:ltion n.as before tlie suit was brought. Objection owrrulecl ;  lie- 
f c i ~ d n ~ ~ t s  e s c q t .  I called M r .  Aillcn over the  t e l c p h o ~ ~ c  ant1 askctl M r .  
Allen t l i ~  s tatus  of the fuiitls, the $57,000 1-clongii~g to the fulitls of 
Brui isnlck County. ( I ) e f c n t l : ~ i ~ t ~  ohjcct ;  o h j c c t i o ~ ~  ol-erruletl; tlcfeiitl- 
ant ,  ewept . )  I spoke to X r .  A \ l l e i ~  ill reference to the  .i per wilt  t l ~ q  
ucrt3 going to pay out and X r .  Allen said lie did not know tlie s ta tus  
of tlmt fuud ,  fo r  the  reason tha t  thc fund  was placed there fo r  a special 
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fund  and I nould  have to ta lk to M r .  Tntes .  H i s  unt1erst;illtliilg \ \ a s  
tha t  this  fund  v a s  not to  be distur1)etl. n a s  placcd there fo r  n -11ecial 
purpose. I told h im that  I wa? cllairiuaii of tlie board, and 1 1 ~  said it 
11 ould be necessary to get a resolution of tlie board of coiilmis~ioiic rs 
arid board of education i n  order to dis turb the fund.  (Defelitlnllt~ ob iwt  
to  a n s n e r  and m o w  tha t  i t  be stricken f rom the  record;  objection over- 
ruled ; defendants except.) Q. S ta te  n licthcr or not the a t t o i ~ n e y ~  n crc 
t o  be paid out of t h a t  f u n d ?  (Defendants  object.) Q. I h  ~ o u  kilon 1 
-1. Yes, s i r ;  I k n o ~ v .  (Objection OT e r ~ u l c c l ;  defendants except.> 1 t I\ a <  
understood t h a t  the funds  n7ere not to  he disturbed un t i l  tlie attorneys 
were paid out of i t .  (Defendants  ohject to t h r  foregoing ::iisuer a11(1 
move tha t  the  a i m r e r  be stricken ou t :  obiwtion o ~ e r r u l c d :  ( l t~f t~i~i l :~l i tq  
except.) T h e  board of county commiqsiouers were inkir t i l~g that  tlic 
attorneys n ere t o  be paid out of this fnlitl ant1 it  was not to 1w tli~tur1)ctl 
un t i l  they were. (Defendants  object to anqwer and  m o ~  e to strike o u t ;  
objection o ~ e r r u l e t l ;  defendants except.) Cross-exami~lntioii t 1, M r .  
Roya l l ) .  T h i s  conwrsat ion was on the  morning tha t  t h e  halili ucilt  oil 
the moratorium, or the day  af ternards."  

J .  W. Ta tcs ,  r ice-pres~dent ,  Sort11 Carol ina B a n k  and  Trus t  Cow- 
pany  (~Vilni ington un i t )  ~vi tness  f o r  defendants testified i n  part  : "(2. 
Sta te  to his  Honor  and the j u r y  the tr:iiisactioil, as  you recall it, wliicli 
took place, ill reference to these dra f t s  ilivolvetl in  this c o l ~ t i ' o w r s ~ ?  
Mr .  Iioyall : V e  are  reserving our  objcc.tion ill regard to tlie ccmipctellcy 
i n  respect to the board of commissionrrs and bonrtl of education of 
Brunswick County. 011 20 February.  I received a telcplloi~e me-sagc> 
f rom the office of Bryan  and Campbell,  asking m e  to comc up wntl 1 
did so and found ill the  office M r .  Campbell,  M r .  I. C. K r i g l ~ t ,  Mr .  
J. W. Ruark ,  M r .  Mintz and M r .  Sentelle. T h e y  explained that  t1ic.y 
had  two checks sent i n  settlement of some suit tha t  the boaril of cduc.>~- 
tion and  board of commissioners of Brunsn-ick Countv had aeainqi tllr> 
American Sure ty  Company or somebotly the American Surc ty  ( o m l ~ l ~ y  
h a d  bonded, X r .  I n m a n .  T h a t  they waiitcd to get money for  thesc c.1icc.k. 
and  send forward for  collection. 

I told then1 t h a t  we could not pay  aily money on the check- ulitil tl~c'y 
had  been collected. They  stated tha t  tlie Peoples United B a n k  of Soutll- 
port  was county depository and  for  tha t  reason i t  would be necespary for  
the  checks to  be sent through t h e  Peoples United B a n k  but that  thcy 
desired to avoid the loss of t ime of about two days f o r  the checks to  go 
to Sbuthport  and  back. M r .  R u a r k  i n  addition to being at torney v.ns 
also president of the Peoples United Bank. I suggested tha t  i n  m y  
opinion Mr. R u a r k  could endorse these checks i n  behalf of the b a l k  
and  tha t  they could be turned over to the  S o r t h  Carolina Bauk  alitl 
Trus t  Company for  collection. I t  was only necessary for  the vhnirmail 
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TT'hen collrctctl, the proceeds of thiq check a r e  to be ci cditctl to t l ~ c  
I'eoplcs United B a n k  of Soutliport ill a special account. S. C'. Gnnk 
and Trus t  Company,  J. TIT. Yates, vice-1)resitlent.' 

"Q. Did  you l i a ~ e  :lily conr ersation n i t h  M r .  W r i g h t ?  ,\. I have hat1 
c.onr.ei~satioils n it11 one or  t n o  of the attorneys since that .  hut I don't 
recall ally specific con\ ersations I had I\ it11 nil. of them. I n c ~  er iiiat1(~ 
the statement to  Mr .  TTrright tha t  this n a s  a special deposit 11ut statctl 
tha t  i t  was a special account. I have the tlistinct desire tliat Glvnqn icli 
( 'ounty uould  get the money ancl also these attorneys, if you x a n t  to 
1,iio~v m v  synipatliics i n  the matter .  T h a t  is \\ l iere they lie. I uould lik(, 
t o  see all  of the depositors get their inoiiey, the uuvcurc t l  n4 \ \ell  a- t l i ~  
becurctl. I tlliiik tllerc is a diffcrel~ce bet\\ t CII inpathy alitl inrere-t. 

C r o s s - e s a m i n a t i o ~  ( b y  X r .  E. Ii. B r y a n )  : I canie up to tlie ofice of 
I3ryan ant1 Campbell and  stated to  Jlescr-.  Cry:ul : ~ n d  (',impl,ell tha t  it 
\\ ,IS my untlcrstantling tliat the  money J\ a, to be t l i~i t le t l  11t~tn ec11 t l ~ c  
part ies  i n  intcrest v711en their  respective iiiterests were decit1e:l betnec.11 
tllcm. I understood this  a t  the t ime the cliccks were turnctl o w r .  Q. 
( b y  E .  Ii. B y a n )  : I t  was one of the reaeolis they u c r e  1)utting it  
there, was to keep it  away f r o m  Uru~iqn-ick County and or1it.r peol)le 
uutil  that  w:rs decided, and  tliat was the reason i t  v:ls done in tha t  
w a y ?  -1. I h ~ a d  thein t l iscu~sing it .  I n-as inforniccl that  thc) attorney.; 
had nil interest i n  the funtls which wa7 to be paid out of tho l ~ ; \ r t i c u l ; ~ r  
fund .  T h e  Peoples B a n k  had  a general deposit account i n  tlir Sort11 
Carol ina Bank  and  Trus t  Company.  T17e tlidii't d i s t i i i g ~ i ~ l i  in  t1i:it 
account belonging to Brunsn ick  County. I t  \ \ a s  stipulatetl tliat tlic, 
$57,033 was not to go i n  the general account. It was undcrstootl that  the 
funds  i n  the  special account n o u l d  be tlisbursed by the Peoplcs I7nitetl 
B a n k  of Soutliport and  i n  accordance with a n  agreement to be rencheti 
a t  a la ter  date  by the part ies  i n  interest, to  tlie lawyers autl the board 
of education and the board of count? commissioners and  that  it  v a s  not 
to be checked upon unt i l  t h a t  t ime and t h a t  the  checks were to be 
drawn to settle these specific accounts i n  accordance with the agreeinelits. 
Th is  was understood a t  the  t ime the checks were taken. . . . Rccross- 
esaminat ion ( b y  E. Ii. B r y a n )  : I ki io~v tha t  311'. ,Illen had 11 r i t ten a let- 
ter  \ \hen  he charged five per cent to this special account. At  the t ime  he  
wrote tha t  letter h e  had probably talked to some of us  i n  the bank about 
it  and tha t  was probably the  reason he wrote i t .  I don't t h i ~ i k  tlie letter 
of N r .  V r i g h t  and  others of 7 March  Tvas replied to. A copy \ \ as  w ~ i t  
the Peoples United Bank.  I suggested tliat as  long as Mr .  R u a r k  was 
president of the Peoples United B a n k  he  rould act  in  tha t  capacity in  
endorsing the cliecks. This  he did. I kneu- he was president of tlie bi~llli 
and  accepted his endorsement a s  such." 
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11. F. -Illen testified i n  p a r t :  "(Counsel shons  witness letter froin 
hI. F. ,Illen to Peoples United Bank,  Exhibi t  C, of plaintiffs' exhibits.) 
0 1 1  the  tiate this  letter was written, 81 March.  1933, the  other superior 
officcrs of the  bank, wcl i  as  J I r .  Grainper  ant1 M r .  Ta tes ,  spoke to nle 
i n  reference to  this charge t h a t  1iad been made agairmt tlw special 
account. T h e y  al l  dccided tha t  I liad better n r i t e  th i s  letter and  I did 
so and nladc entries re7 ersing the c l~argrs .  I do not knon nl iether  before 
t h a t  time, the  bank liati rec>c~vrtl a lctter f r o m  AIessrs. B r y a n  aild 
('ainpt)c~ll and  R u a r k  and Taylor .  I w a u s e  i t  did not comc to iriy tlcsk. 

I did k ~ ~ o n  t h e  contents of tlir  l e t t r r  i n  a g13lieral n a y .  I (lo not recall 
ally conr ersation with Mr .  Taskell.  I don't remember t l ~ t t  I ever rnade 
tlie statenlent t o  M r .  Yaskcll tha t  these funt3s involve(1 111 t h e  d ra f t s  
n e w  to be distributed by the bank or  t o  be held intact  o r  wcre to be 
segrcgatecl. T h e  shipment 1 ient  the  Peoples  r n i t e d  B a n r  a t  Southport  
TI :IS a sliipment of currency." 

T h e  court below charged t h e  j11ry as  follows: ' (Gentlemm of the 
jury,  if you find t h e  facts  t o  be as  testified to by  al l  of the witnesses, i t  
vou ld  be pour  d u t y  to  a n s n e r  tlie issue Yes. Otherwise, you nould  
:Illsner it  So." 'L'l~ereaftcr tl ir  j111.y rctnrncd ~ e r t l i c t  a n s u c r i ~ ~ g  thc said 
issue Yes. 

T p o n  the ineo~nii lg  of the 7 erdict the defendants m o ~ e d  tha t  t h r ~  same 
be set aside :lnd f o r  a nen t r i a l  f o r  errors  occurring dur ing  the t r i a l  
a ~ l t l  appearing i n  tlie record. X o t i o n  denied. Defendants  exccpt. T l m e -  
u11o11 dcfentlants nloved for  a judgment 7~011,  ohstante v e w  d i c fo .  Notion 
07 crruled. D c f c ~ ~ d a n t s  except. TTThereupoii his  I Ionor  signed the  jutlg- 
ment as  s ~ t  out  i n  the  rcrord, to which judgrnmt clefentlantr except. 

Tliis cause coming on to be lleard hefore his  I Ionor ,  H m r y  LL Gra(l7,  
judge pres ic l i~~g ,  arid a jury, a t  the  October Term,  1933, cf the Superior  
( 'ourt  of Onslow County, m ~ t l  being lleard, mltl t h e  f o l l o ~  ing issue ha!- 
i11g been submitted to  the jury, to  n i t :  (see issue a b o w )  

Allid tlie j u r y  lmr.ing ans\\ercd the said issue Yes, and  i t  fu r ther  np- 
pearing to the court tha t  the  $37,033 is  11ow held in  a safety-deposit 
box i n  said bank subject to  the  orders of t l ~ r  court i n  this  cause. 

I t  is  non. 011 iiiotion of rouilsel f o r  plai~ititl 's  ordered, i-onsidcred n~it l  
adjudged, tha t  the  plnintiffs a r e  entitled to a prefcrrctl rlaini aga l~ is t  tllc 
a s s c t ~  of t h e  S o r t h  Carol ina B m k  and Truz t  Coinpaily i n  t h e  sum of 
$57,032, to be paid i n  ful l  and  t h a t  same n7as held in t rust  fo r  the 
plaintiffs 1,- said bank aiitl tha t  tlic said $27,035 now ill the  safety- 
dcposit box he r le l~rered t o  plalntift's i n  satisfaction of this judgment, 
a i d  tlint the plaintifls recover their  costs. T h e  defendant G u r n e ~  1'. 
I-Iootl, S o r t l i  Caro lma Conimiosioner of Banks, will pay  the  costs of 
this actio~i." 
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The defendants assigned errors to the exceptions before set forth ant1 
made other exceptions and assignments of error and app~a led  to the 
Supreme Court. The other necessary facts will be set forth in the 
opinion. 

B r y a n  c6 Campbe l l ,  I .  C. 'I7'1-iq71f, C.  Ed. T a y l o r  a i d  J .  11'. Ruarl ;  
f o r  p la in t i f l s .  

B r o o k s ,  J l c L e n d o n  d? Holderners ,  C ' y m s  D. EIogue and  Rennef l i .  P.  
I f oya l l  for  d e f e n d a n f s .  

CII,.\RICSOS, J. The defendants made motions in the court belon- for 
judgnient as of nonsuit a t  the close of plaintiffs' cvidence and at thr  
(.lose of all the ~videncc.  C. S., 567. T l l ~  m o t i o ~ ~ r  \!?re o~c r ru l cd  a11t1 ill 
this x e  can see no error. 

The  settled rule i n  this jurisdiction is that up011 a niotioll ac of ~iolr- 
huit, tlie evidence, nhether offered 1,- the plaintiff or elicited from de- 
fendants' witnesses. is to be co~isitlered in the light most fa \  orable to 
the plaintiff, and lie is entitled to every reasonable intendment thereon 
and cvcry reasoilable infcrence to be tlrnnn therefrom. K c  think the 
el ideuce sufficient to shon that tlie fmitl ~ i a s  a special deposit aritl 
trust fund. 

The e~ idence  is set forth above rathcr le~igthy. but tlie aniou~lt ill- 
T olved is large and the controrersy iniportant. The testimony of I. C. 
TT'right, that was in all material aspects, corroborated by Ty. B. C'aml~bell 
and otlier ~vitnesses and plaintiffs' evidence was to the effect t h a t :  tllerc 
were two drafts aggregating $57,035. "Check S o .  40916 of Surety 
Corn. to Bd. of Com. of Bru. Co. S. C., $25,924. Check S o .  40917 
of same Go. 6- date to Bd. of Ed.  $31,110. Both signed by E. P. Wat- 
son, vice-pres. Chase Xational Bank, Sen-  York. 15  February. '33." 

On 7 March, 1933, the follo~iilig letter n.as v-ritten to S o r t h  Carolina 
Bank and Trust Company at TT'ilmingtoil, S. C., by Bryan and Camp- 
bdl ,  J. TT'. Ruark, C. Ed.  Taylor and I. C. Wright : "Gentleine~i : y~~~ 
nil1 recall that 011 20 February, 1933, we and the repre~entntives of 
the Brunswick County commissioucrs and hoard of education (Irlivered 
to you checks 011 New York totaling $57,035 to be collected and held 
on special deposit, in trust, until we could settle with the board of county 
commissioners and the board of education and receive our shares of that 
money. 

When the items were so handled it n a s  anticipated that the settlement 
of the interested parties would be completed by this time. Such settle- 
ment not having been made, you are hereby so advised and notified to 
continue to hold separate, on special deposit, in trust, those funds until 
n e  get our part of them and so advise you." 
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Plaintiffs offer i11 evidence assigmnent, dated 19 N a r c l ~ ,  1933, amount 
$1,100. 4gncd I. C. Wright, produced by def~ndmits  under notice, read- 
ing 21s follons: "$1.100. I hercby transfer and assign to the Sort11 
C;~roli l i :~ E a ~ l k  and Truut ('ompany. as collateral sccurity to my note 
of tliib (late for thxt amount. e l e ~ r u  humtlrcd dollars ($1.100) of the 
spec*ial deposit held in trust 11- the Y o r t l ~  Carolina Bank and Trust 
( ' O I I I ~ ~ I I , T -  in  tlie nnrnc of t l i ~  Pcoples 1-nitcd Bank of Southport, for 
$ . i 7 , O B S ,  more than that part of the fund h e l o ~ ~ g i ~ l g  to nle. Tllii: 13  
March, 1933. I. ('. TT'right." 

Plaintiffs offer in eridence letter from N. F. Al l le~l  to Pc>oples 1-nitcd 
I3nilk, dated d l  March, 1033, as fo l lo~rs :  

"Sort11 Carolina B a d i  and Trust  C o n ~ p a ~  y 

TVil~iiiiigton, S. C., 21  March, 1934. 

I'copler c~iited Bank, 
Southport, N. C. 
Gentlemen : 

K e  don't tlli~lk 11 e had the right to charge against spel~ial account set 
up  ill J our nmuc a part of the currelicy TW shipped you on 3 March, 
: ~ n i o u ~ l t i ~ ~ g  to $3,802.40. We are, therefore. charging your regular ac- 
count nit11 this amouiit and crediting the same hack to tlie special 
account, restoriug same to its original figures. 

Tru- tmg this ~iiects with Four approval, n e  are 
Yours truly, &I. F. Allen, cashier." 

I. C. TVright testified: "I had a conwrsation n i t h  N r .  Pates, in 
uliicli 11r. said:  '1 nnn t  the Urunswick folks to hare  that money, arid 
liopc that  thcy will get it, for it cwtaiiily n a s  a special account for a 
spwific purpose.' This conrersation took place nlien I wcnt down to see 
if that money llad bee11 put i ~ i  a special fund, if tlie cash had been 
segregated in tlie bank record<." 

The affitla~it of I. C. TiTright as corroborative of his testimony on the 
trial, nns  in p a r t :  "A1lld 011 that arrangenient the checks. ne re  endorsed 
alitl turned ol-er to X r .  l'ates for collection, and he n a s  to hold tlie 
money ill a special deposit and for this speclfic purpose 12f being appor- 
tioned out as n e  agreed x i t h  the commi~s ionc r~  and boald of education. 
I left ant1 came back to  my office." 

Tlie dcfe~iilants co~itend : "Tlie priileipal questions in this case con- 
cern:  ( a )  The  refusal of the court to grant the defendmt's motion of 
ilo~~.uit and ( b )  the action of the court in peremptorily instructing the 
jury to anslrer the issue in faror  of the plaintiffs. Therefore, the excep- 
tions relating to the admissioii of evidence are principally material as 
they reflect upon these two principal questions." 
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BRUSSWICK C'OL-STY C. TRUST Co. 

-1s to the admission of the letter and the declaratioiis of N. F. Illlen. 
ca.1iier of the S o r t h  Carolina Bank and Trust Company (Ri lmingtoi~  
u l ~ i t )  to ~i itness L. T. yaskell TI e think competent. 

111 l ' t r ~ ~ g l r ~  L . - i p p a l a c k i u n  H a l l ,  190 N .  C.,  833 (831) : "The autlioritic; 
ill this State are all to the effect that what an ageut says, relative to all 
act then being done by him ~ i t h i n  the scope of his agency, is admissible 
as a part of tlie yes gestm; and may be offered in evidence, either for or 
against the principal; but u h a t  the agent says afterwards, and merely 
narrative of n past occurrence, tlioug11 his agency may continue as to 
other matters, or gei~erally, is only hearsay a i d  not competent as against 
the principal. J o l ~ n s o n  2'. I l l s .  CO., 172 3. C., 142; S o u f h e d a n d  v. R. R., 
106 S. C., 100." W e  think that  this evidence is durn  ferce t  opus .  

*'So too, if the declaratiou or admissions, though relating to some- 
t l i i~lg that is ill mere point of time passed, yet have for ally reason a 
present intcrest and weight, or from any combination of circumstances 
assume a <till subsisting iinportance, they will then be admissible as 
coilstituting a part of the w s  ge,tcc, ~vitliout regard to the fact that the 
precise act itself to which they relate was strictly speaking. concluded 
some time before." Xorse on Banks and Banking, 6th ed., Vol. 1, pp. 
156-297. 

I t  is at least corroborative. The letter &I. I?. Allen testified to was 
writtell a t  yates' request. Under the facts and circumstances of this 
case, TI-e t l ~ i u k  the evidence admissible. 

The  real controversy in this case: was the charge of tlie court belolr 
correct? ‘(Gentlemen of the jury, if you find the facts to be as testified 
to by all of tlie ~vitliesses it nould be your duty to answer the issue 
Yes." We think so. 

I n  McIntosli, S. C. Practice and Procedure on page 632, we find: '(If 
the evidence is all one nay,  and there is  no conflict, the judge may say 
to the jury that, if they believe the evidence, they may find a certain 
~ e r d i c t ,  but he cannot direct them that  they must so find from the 
evideiice. I f  the facts are admitted or established, and only one inference 
can be d r a n n  from then*, the judge may draw the inference and so 
direct the jury;  but when the facts are not admitted, or more than one 
iiiference may be drawn, the case must be left to the jury to determine, 
with proper instructions from the judge as to the law. 'A verdict can 
never be directed in  favor of a plaintiff when there is any evidence from 
which the jury may find contrary to the plaintiff's contention, or where 
there is evidence which will justify an  inference contrary to such con- 
tention.' " Rank c. S o b l e ,  203 N. C., 300 (302). 

The well established priilciple in this jurisdiction is thus stated in 
C o r p o m f i o n  C o m m i s s i o n  c. T r u s t  Go., 193 S. C., 696 (699) : "A de- 
posit for a specific purpose is made vlien money or property is  delivered 



to n 11ailk to 11e appl ied to a tle.igl~atr,tl o l~ jcc t ,  or  fo r  n purpose \vliicl~ is 
~ ~ a r t i c u l a r l g  defined, as. f o r  csamplc,  tlic payriicut bj- t h e  11aiili of :I 

spwifictl tlcht. I t  is iicitller gr11ier:il iior ~ ~ l i o l l ~  s l~eci :~l .  I t  p:~rt:i!te. of 
the nn ture  of n 3pcc.ial deposit to t l ~ c  cstc.nt t1i:lt tlir t i t l r  r c m a i ~ i s  ill the  
t l t y o ~ i t o r ,  aild docs not 1):rss to  the 11~1lli. Tllr, c30nsequcwcc is tha t  t l ~ r ,  
~noiloy. if not npplitvl, or  if nlis:~pplictl. 111:iy lw rr~coverctl 3.: n t rust  
clclj~sit .  7 C. ?T., 631 ; 1 Alorse. R:iiiks ant1 T3:1illiitig. scc. 1P3. I n  J i o r t o ? ~  
7'. lT7oo/er)j, 24 :I. L. R.. 1107, i t  i.q s a i d :  ' W l ~ c r e  tnolrcy i s  tlcl~ositctl 
fo r  a special l )ur l iow :as! fo r  i i i s t a ~ ~ c c .  in this  c2:isc, 1v11erc. it xi15 d c p o ~ i t c d  
for  tl ir  s ta te([  l)~u.l)osc of meeting ccr ta in  ~ 1 i c c . k ~  to 11c~ t l i r ~ c : i f t c ~  ( ~ ~ : I \ Y I I  

a g a i i ~ s t  such deposit, the  11ey)osit docs uot i~t~coiilc~ a general cnlt.. but the 
11:rnk. upon  a c r c p t i i ~ g  tlic deposit. bwoin t~s  I~oniitl by tlic co~itlitiuiis iin- 
11om1. 2riid. if i t  fa i ls  to a p p l y  tlir ~ I O I I ( ~ -  a t  a l l ,  or  nlisapp1ic.s i t ,  i t  c;ri~ 
11c ~ c m x v c , t l  a s  a t rust  tleposit.' " ( ' i t i irg n w c ; ~ l t l ~  of a i~t l~ori t ic ,q .  ( ' o r -  

/~or (~f io /z  ~ " o ~ u ~ t / i , v ~ i o n  1 % .  Y r u s f  ('o., 194 S. (-'.> 122. 1 1 1  J'1arlt, 1 , .  110~10 ,  
( 'o~to. . ,  204 S. ( I . ,  337 (340).  sl)cnl<iiig to tlic s i ~ l ~ j c c t :  "But  n . l ~ c ~ c l  tlc- 
11osits arc, iilatlc \\.it11 t l ~ c  distinct u i i d c ~ r ~ t a l i d i ~ ~ g  t11:1t they a r c  to 1 ~ .  Iit~ltl 
117 tllc h:ri~lc f o r  tllc purlpxc of f u r t l ~ e r i t l g  :I t ramact iol i  1wtn.ec~n r11v 
tlepositor aiitl :I t h i rd  person, or  n l i c rc  t1it.y a r c  made  under  sncli cir- 
c*ui~~sia~lcc.s  as  g i ~ c  riec to  a ilccewrry in~ l~ l ic :~ t io ia  tha t  tlicy a re  made  
for  suc.11 n liurpose. the deposits bcwincl iiirprrssetl n.itli :I t rust  u.liic11 
c , i~t i t l rs  the del~osi tor  to a p rc . fe re~~cc  01-or t l ~ c .  g r ~ l c m l  ~ w t l i t o r s  of t11v 
11allli ill vase the  haiik I~ccoriics i n s o l r c ~ l t  \\.llile holdii g tlic~ tlc~,osits.  
( ' 0 1 . p .  ( ' O I H .  1 % .  Trus /  CO., s u p t u :  l i ~ d . ~ ~ ~ ~ ~ i l ~  r.  [ . ~ t i o u  1 ~ 1 1 ~ 1  d b'uci7/gs 
I:uitX., 196  I o w a J  706, 195 S. Ti7., 37,s. :3l  .\. 1,. R.. 466, :mtl i iote; 7 
C'. J.. G31." L a r r r e ~ / c ~ c  2. .  Ilootl,  C f o ~ i / l .  .. 205 S. C ' . ,  268. 

W\le do uot thirik tha t  tlierc n-:IS suc~li :I ~ll:~tcri:rl co~lflict ill tlie tc,sti- 

tl~r.s<h .suits : I I I ( ~  t ha t  the  lawyers 1)resellt h:iti a11 ill tcwst it1 the :imoiltlt, 
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in  the  n a y  of fees, tlie amount  of vl l ich lint1 not been tlecidctl, hut which 
would be decided i n  a sliort time, antl they vantet l  the proceeds of 
these, cliecks to be kept ant1 cretlited i n  a separate and  distinct account 
f rom tlic regular antl general account of the Peoples United Ball!<. T h e  
People.: r n i t e d  Bank  n a s  carrying a t  that  t ime n general account n it11 
UP. I t  T\ their  n i s h  that  thcsc funds  bc kept ant1 cretlited i n  a separate 
acvouiit f r o m  tlie regular a c c o ~ m t .  I suggested tliat the checks be for-  
vardet l  f o r  collcction ant1 ~xlitw they had  been collected and the ba i~ l i  
hat1 1)celi s o  i ~ d ~ i s c t l ,  the  amount  bc credited to the P e o p l ~ s  Bank  of 
Southport .  special nccoulit, and thcy all  agreed tha t  n a s  sa t i s fac toy .  
ant1 upon that  basis, I took these checks." 

Tlic lweip t s  given a f t e r n a r d  to  I l i n t z  and Sentelle read i l l  p a r t :  
"TVhc~l t~~l lec tc t l ,  tlie procectls of t h i ~  check a r e  to  be credited to tlicx 
People.; I-nitetl Banli of Southport  i n  a special ~ c c o u n t . "  T l r i ~  read 
i n  c o n ~ ~ e c ~ t i o n  n it11 X r .  Ta tes '  ngreemcnt, indicated that  tlle ,pccinl 
account n.as fo r  a specific purpose. 

T h e  evidence instead of contradicting can be construed as  corrobo- 
ra t ing  plaintiffs' er-idcncc. T h e  checks ~vcl-e to bc collected, tlie proceetls 
w r c .  not to be pu t  in  the "rcgular ant1 general account," but a "specin1 
acwunt , "  ill o t l i c ~  ~vortls, intact ,  ind ica t i i~g  a ( ' trust quality" :111(1 more 
correctly stated i n  plaintiffs' evidence ((specin1 deposit in  trust." Tlic 
evitlcncc on the elltire record was sufficient to show tha t  the checks m r e  
pu t  in  the 11allli to be collected a1111 held as "special deposit i n  trust." 
Tlic~ testimony of I. C. Wriglit  was tliat M r .  Yates  sa id :  '(1 wnnt the 
Brunsn-ick folks to have tha t  money slid hope tha t  they nil1 get it ,  fo r  it 
ccrtailily was a special account fo r  a specific purpose." M r .  Yates  i n  
his t c .~ t imony sa id :  "I never made tlie statement to M r .  Wriglit  tliat 
tliis n.as :I special deposit, hut stated that  i t  was a special account.'' 

r Y I lie c'vitle~~ce: ternled coiiflicting by ticfendants, Tve think i t  can be 
sai(1 on t1ii.s record, i s  a distilletion v i t h o u t  a difference. -111 the factr  
a i d  rircunistances s h o v  [lint the d ra f t s  wcre to be collected and to be 
licltl ns a spwia l  deposit ant1 t rust  f u n d  antl t h e  conclusio~i of 1\11.. Yatc:: 
that  it was n special account did i ~ o t  make it  so, as  the facts  of tlie agrce- 
nic,~~t-as stated by otlier n . i t n e w s  and Mr .  T a t e s  liiniself, slion.cd to tlic 
volltrny-. I f  a. coliflict, i t  is  ]lot a inaterial olle. T h e  el-itlence all  wn.5 
to tlie effcct that  plaintifls: laio\ving the ~ I i n k y  condition of ha l i l i~  a t  t l ~ a t  
period, took every precautioii to protect their clients antl themselves ill 
insisting that  nhel i  t h e  bank collected the dra f t s  they were impressed 
~ v i t h  a "trust quality." W e  do i ~ o t  tliink there is prejudicial or reversible 
error  011 tlie record. T h e  escept io~is  and  assigiimerits of e r ror  made by 
dcfenclants cannot be sustainetl. F o r  tlie reasons given, i n  tlie judgment 
of the rour t  below 11-e find 

S o  error. 



I S  TIIE SI-PREIIE COTRT. 

J. A.  BOT.IC1-T. ,JR.. \ I D  WIEF. ROS.\T,IC F ROT,ICH. T-. P R U I ) E S T I A I ,  
IR'SURASCE C'OMPAX1 OF AJIERIC'A. WACHOTIA B A S K  A S D  
TRTyST COJIPAiXY. TRLTSTEE, ASD MRS.  X O S A  8 H A S K P  

(Filed 9S February.  1934.) 

1 .  Tr ia l  D a-Where a pal.ty i s  ent i t led  t o  a f i ~ ~ n a t i r e  rvlief o n  the plrad-  
i ngs  adve r se  pa r t i e s  m a y  n o t  t a k e  ro lnnt ; r~*g nonsui t .  

I n  nn acTinn 11)- n mortcycnr to ] ~ r ~ v c i i t  f o ~ ~ ~ r l i ~ s ~ ~ r c  rind t o  rbl~tnin jutlg- 
mcllt o ~ r  :I c o ~ ~ t r a c t  of :I tlrirtl llrrson to p : ~ y  ~)rint:ilp~l rind in t c rwt  
on t l r ~  deht sntisfnrtorily to  t h r  niortgni'c~e. the  allegations and eritlencc 
of such third person t h a t  tlic nllegetl rontract  was  ohtninetl by frnntl 
mid misreprescntntions entitlcs l irr  to the  affirmntire relic~f nf having t h r  
mn t rnc t  cnnceled upon n fnrnrnl,lc 1-crtlict of the jury,  nnd the mortg:lgor 
r~rrd mortgncee mny not tnlic :I rolnntnry ironwit nc:rinst Ler. tlie c't~lltr;lct 
c.ntniling liability on her pa r t  in the cvclrt of t l r f i ~ i ~ ~ ~ c y  nftt'r for(~1os11rt'. 

2;. Pl rad ingb  .4 f- 

The  prayer for  relicf tloes not determine the  ~ I I W  of n ~barty 's  rii'llt 
to  relief, the scolw of thc  relief 11ci11c detc~rminc(1 Iry t h?  nllecntions in 
t11c pleadings. 

3. Canr r l l a t i on  a n d  Resr iss ion  of In s t ru lncn t s  R cl- 

I n  nil nc t io l~  to sct  nsitlc nlr instrument for frnud ])laintiff must s11o\v 
11y the grtxnter IT-cig11t of the critlcnce :rffirrn:lti~-r fac ts  vntitling liirn to 
the relief. 

.1. Sanlc-Eridrnre of f r a u d  i n  p r o r n r c m r n t  of cont rac t  11clcl snffirirnl 
t o  be submit t ,ed  t o  jury.  

Evidcncc tha t  plaintiff v n s  n clow l ~ n s i i ~ c w  associate of dcfend:~nt's 
liusbnnd, tha t  defendrint's husband hwnme s ~ r i o n s l y  ill and in a greatly 
\\-enlienet1 cont l i t io~~.  t ha t  d t~fc~i t lant  1lorsc1lf 1)rior to  the c~secntion of t11r 
cwntrnct hntl hccn ill, ant1 tha t  sll(, \\-np t ~ s t r t ~ m ~ l y  \vorried n\.er her  
In~sl~:~i i t l ' s  ilhicss. and tha t  while d ~ f c n t l : ~ n t ' s  1111sl)nntl \T-;ls in .:nc*h \vc:tk- 
c'nctl conditio~i and  ~ l ~ i l e  plrlintiff \\-as :~tti- 'ntlii~g to 1~11siness ft)r Ilim, 
11lni11tiff got h im to s i m  n contrnct olrligntinc himself (111 n l a r w  p : ~ r t  of 
]~lainti!Ys indchtetlncss, ant1 tlint (1rfcntl:rlrt signed the contr :~ct  iintler 
tlirt.ctio~r of Ircr linshantl Irec:ruse of lris ~ ~ r c m r i t n l s  liealtll. nntl t ha t  the 
c80nsitlcration f ( ~ r  tlrc contract  \vns \vortlrl(w. i s  11rltl c.oml~t~lc~nt ant1 
snffiric,nt to bc s n b l ~ i t t c d  to t he  jnry on drfcntl :~~rt 's  crosd-action to hnl-c 
tlic contrnct cnnceletl f o r  frnnd. 

3. Cnnccllation a n d  Rescission of I n s t r u m e n t s  .a b--\Vlit~ther misreprc-  
s rn t a t i ons  \ w r r  of fac t  01' mctrely promisst)ry r rpresc~nfnt ions  hr.lc1 f o r  
,jnry. 

Rrl?rcsentations by the owner of property that  i t  was  lensed under long 
tcrm lenses n ~ r d  tha t  tlie incomr tllrrefrom \via.: more than snficient to 
]1:1y t :~xt ' s  nnd interest OII the  tlc3lbt. nnd thnt tlrc value of t he  property 
for  lcnse purl~oses K ~ P  greatly intm1:lsing i.c. 11cld to amount to  more than 
mcrc  promissory re l r rcsc~~t : r t ic i r~~ nntlcr tht, fact.: and circii~xstnncc.; of 
th is  c:~sc.  mid raised n qncstiun for  tlic jnry ns to wl~r l t l~er  t11t.y were 
intr.11tlet1 :11rt1 rccc'irotl a s  s tn temc~l~ts  of m : ~ t ~ r i r l l  fact. a ' id  testimony of 
an  :tntlitor a s  to the  : ic t~l :~ l  inconle from ~ I I C  1)1'01)t'rty \\.:I!; conll)etent. 
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6. Same- 
In an action to cancel an instrument for fl,nntl the usual clcmenta of 

fraud must be established. 

7. F r a u d  A a-Elements of fraud. 
The essential elements of fraud are  n nlisreprcs~ntntion or coiicc;lhnent, 

intent to deceive or negligence in utterin: fnlsel~oods with intent to in- 
fluence the action of others, actunl dcc.eption. :\ntl w l i t l n c ~  nlirm the 
misrepresentations by the coml11;lininc l w t y .  

8. Cancellation and Rescission of Instruments B c- 
A party seeking cancellation of an instrument for fraud must nct \\.itllin 

a reasonable time after the discovery of the fraud or after i t  slioultl 
have been discorered h y  clur diligence, and must seek to rescind the whole 
transaction, and must not llnve rtrtifictl the trnns;ir.tiori ;in)' v ~ ~ l n ~ ~ t i ~ r y  
act in recognition of its validity. 

,\PPE.IL by defenclant, S o i i a  S .  Hanes,  fro111 h'01/,., J. ,  at  1:; l \ la i t l i  
Term,  1933, of FORSYTH. Reversed. 

T h i s  action was origiilally fo r  injunctive relirf.  T h e  plaiiitiff- 011 11 
March,  1930, made ant1 executed a note to tlic defendant, P r u t l e ~ ~ t l n l  
Life I l ~ s u r a u c e  C o m p a l ~ y ,  ill the sum of $160.000 and si~c.urt~1 c t ~ l l i t ,  1)) 
a deed of t rust  to  the defenda~i t ,  TVacho~ia  B a n k  and  Trus t  C o m l ) a ~ ~ > ,  
trustee, on certain lands on JVest F o u r t h  Street,  i n  the city of V i ~ i h t o ~ i -  
Salem, S. C. T h e  deed of t rust  is recorded i n  the rcgister of tlcetl- office 
i n  Forsy th  C'ouiity, S o r t h  C'arolina, ill Book 270, a t  page 301. ss.000 
of the pr incipal  together n it11 $4,800 was due ant1 payable, n lii(.li ~ultlt  r 
the terms of the tleed of t rust  rentleretl the entire sun1 due and pa\cl 
power of sale. P u r s u a n t  to the prolisions of the deed of t r ~ l ~ t .  the land 
naq  adrer t ised for  sale on 20 Soren iber ,  1931. T h c  plaintiffs fu r ther  
alleged: "Tha t  this  mortgage ni l1 not be foreclosed if tllc i l e f ~ n t l n ~ ~ t ,  
S o n a  S .  Hailes, n ill pay  or otherwise arrange interest and taxes anlonlit- 
ing to  around $7,000, and tha t  the plaintiffs a re  unable to lnisc  said 
sum. T h a t  on 20 S o 1  embcr, 1930, the plaintiffs entered into a coi~tr'lct 
with ' the defendant, S o n a  S. Hancs,  antl her  husband, W. llI. I I a i ~ e - ,  n 
copy of whihh i s  attached hereto, marked Exhib i t  A, and  askctl to be 
mado a par t  of this coiuplaint. T h a t  S o n a  S. Hanes  is solrent i n  rill 

amount  i n  excess of the mortgage indebted~~esa,"  e f  cefera.  
T h e  contract of 20 Xovember, 1930, prorides among other things, 

tha t  W, 11. H a n e s  antl S o n a  S .  H a n e s  "contracts, coreaants  ant1 agrees 
to pay, renew or  handle i n  a manner  sa t i s fac tor -  to  both parties, each 
and  every encumbrance against said properties as  the bame become due," 
e t  cetera. 

"That  Nona  S. H a n e s  i n  consideration of the  conreyance by the  
plaintiffs fo r  her  benefit h a s  become primari ly  liable for  the pay- 
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ltlelit of tlie (1cl)t of t l i ~  d ~ f ~ n d a n t .  Prudent ia l  Tnsuranc-. Company of 
,\itierica." Tlic depreqsiou i s  id for th  ant1 :l lengthy complaint uii- 
I i ecewuy to (]?tail. 

T l ~ c  p r v c r  of p1:iintiffs: "TJ71iercfore, the  plaintiffs p r a y  tha t  tlie 
t l~ fcn t lan t s  Prudent ia l  Insurance Coiill)aiiy of h l e r i c a  and  tlic TJTacllo- 
1 ia 13ank mid T r u i t  Company,  as  trustee, be restrained f r o m  foreclosilig 
the tlced of trnqt l~crctoforcx mcntionctl;  that  a manda tory  injunctiotl  
iq.ue a g a ~ t i s t  the  tlefcndant, S o n n  S. I I a ~ i e s ,  commantlinp and tlirectiilg 
l r t ~  to p:ay tlie encnlnbr:\liccw wlilcli \he agrecd to pay  under  the con- 
tract liercto attaclicd, or submit to judgment in  the sum of saitl intlebtcil- 
ncqh: :111tl fo r  surli otlier aucl fu r ther  relief a, t l l ~  court m a y  tlccrn jubt 
atid proper." 

Tlie tlt,fentlalits, I'rutlc~ltial I ~ i ~ u r n n c e  Company of A m e n c a  a i ~ t l  
TYaclio\ i:r l3:1nk and  Trus t  Conipa l~y ,  trustet,. a l i iner  ant1 admit  c r r t a i ~ i  
facts  :ind deny otlicrs and tlie praycr  is  a s  follows: "Whereforc~, tllc 
tlrfentia~ltz p r a y  t h a t  tlie ac t io~ i  btl dismiusetl, tha t  they g o  n i thout day  
:rnd ~ C C O T  er tlieir c o ~ t s  in  this  hrhalf expentled, mitl, sh ,~u l t l  the  court 
r o ~ r t i ~ r u c  tlic restraiilillg order  to t h e  l i t a r i ~ ~ g ,  they p r a y  that  a receivcr 
of the premises be a1)pointecl vl ioic  clut? i t  hltall he. amon: other tllinps. 
to collect the  rents  t l ~ r r e o f  ant1 app ly  t l ~ c  snmc tonarilq the  cl~sc~liargc~ 
of tlie obligations secured hy rhc mortgage referred to  ill he cornplaitit; 
and i l l  tlie a l tcnint ive that  tlie court  decree f t n d l n i t h  f o r ~ ~ c l o s u r c  of tlie 
t l w i  of tru.;t by a comnliwioiler appointed by it." 

Latcr  t h y  ai~icnded tlieir a n r n e r  to  r m d  as fo l lons :  "By 1r:rvc. of 
the court,  tlie tlefcndallts, tlie Prudent ia l  Ilihurance C'orilpa~iy of America 
:11ic1 Wacliovia B:mk alitl Tru- t  Company,  trustee, anie~lrl the  :nisnrr 
I~r re tofore  filed by atlding to the  prayer  t l ~ r w o f  tliat tlwy h a ~ e  nilel 
r t ~ o ~  t.r judgme~i t  a g a i ~ ~ s t  t J .  ,\. Bolic-h, J r . ,  Rosalie F. 1301 ich, a ~ l t l  Noua 
S. EIatieh i n  the sum of $160,000 witll interc-t on $1GO,000 f rom I 1  
Mart~l t .  1931;  u p o ~ ~  $1,249.50 f r o m  1 0  No\cnibrr ,  1931 ; u p o ~ i  $2.741.25 
f rom 30 S o l  ember, 1931 ; anti up011 $570.00 f r o m  I1 Novcm~bcr, 1931;  
:111(1 that  \nicl sums be dec1:rred to  be a lieti u p o ~  tlic p r o l ~ e r t y  tlcsrribed 
ill tlir mortgage or  tlcetl of t rust  referred to in  qecwlid 11:~i~agrapli of the 
c~otnplaiiit, as  of ailil f r o m  11 JIarc11, 1930." 

Tlio ( I ~ f ( w d i ~ ~ ~ t ,  S~II:I S. Hanes,  set u p  a l r l~q t l iy  ~ I I S T  ('r ( w ~ i t ~ ~ i l c l l ~ i g  
tha t  the contract relied on by  plaintiffs dated 20 Sovcmber ,  1930. 
cntcretl into by mid between the  plaintiffs anel herself and  liusbantl, 
JY. 11. IXaiies, was induced by f r a u d  on tlie par t  of plaiiitlfis. Amoiig 
other :rllegations n e r e  tha t  dur ing  tlw l~crioi l  of i~ogotiations her  lius- 
baiitl n a s  suf fe r i~ ig  f rom pullnoiiary tuherculoiis and  t l ~ l t  tlurinq hi. 
il11ic.s 11(. u a s  "in almost cwiistaiit c o m n ~ u n i t ~ a t i o n  nit11 'lie saitl J .  A \ .  

D o l ~ r l ~ ,  J r . .  \r 110 wits halidling iiunierous business t r a ~ i s a , . t i o l ~ s  for  lilrli 
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and 011 whom he had come to rely; that their relationship was particu- 
larly close and friendly and he was constantly advised on business mat- 
ters by the said J. A1, Bolich, Jr . ,  and on account of this relationship 
hr t reen  them it was comparatively easy for the said J .  A. Bolich, J r . ,  to 
influence the said TV. 31. Hanes, on whom he had so intimately relied." 

The said Nona S. Hanes, further alleged in substance, certain ma- 
terial representations as to the rental ralue of the properties were inatlc 
to induce the signing of the contract which were fraudulently made and 
relied on and calculated to deceive. Other allegations of fraud nere  
alleged. 

('That said J .  A. Bolich, J r . ,  had been an officer of the Bolich Holding 
Corporation since its organization and knew the condition of its financrs 
and the ralue of the properties, that the plaintiffs knew that the rents 
from said property nere  not and vould not be sufficient to pay taxes and 
other charges hereinbefore set out, and that unless outsidr financial 
assistance were given that said properties ~ i ~ o u l d  be lost by foreclosure 
sales held under mortgages or deeds of trust on said properties; that the 
said J. A. Bolich, J r . ,  advised the said TV. M. Hailes and this defendant 
to sign said paper-writings aforesaid knowing that the said Hanes and 
this defendant relied on his advice and that this defendant voultl not 
refuse to sign said instruments if her husband so desired, on account 
of the condition of his health, that said advice was not gireu in good 
fai th and constituted a fraud upon this defendant and the said TY. 11. 
Hanes;  that all of said transactions were induced by the conspiracy and 
fraud of the plaintiffs for the purpose of taking advantage of the con- 
centration of title of certain properties of the said Hanes in hi~nself 
and this defendant free from the claims of his creditors other than joint 
creditors and passing to this defendant a t  his death so that said property 
\rould stand as additional security for the protection of the endangered 
properties of the Bolich Holding Corporation, and that by means thereof 
the said Bolich might be relieled of all risk of loss by reason of said 
transactions. 

That  no consideration or property right or anything of value what- 
soever passed to the said W. N. Hanes and or this defendant, S o n a  S. 
Hanes, by reason of any or all of the transactions heretofore referred to, 
and the paper-writings setting forth the terms thereof; and that this 
fact was known to the plaintiffs; that they falsely and fraudulently 
represented that there was consideration and caused to be prepared for 
the signature of the said W. M. Hanes and this defendant, and obtained 
their signatures on the instruments heretofore referred to, which said 
instruments falsely purported to set forth consideration which was 
worthless and illegal and was known by the plaintiffs to be totally worth- 
less and illegal; that  said instruments and their recital of the purported 
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hut wortliless consideration set forth therein wcre fraudulent and con- 
stituted a part of the conspiracy and fraud by which the plaintiffs 
con t r i~ed  to get indcnrnitv from the said W. 11. H a w s  and this dc- 
felidant. 

That  during all of the said transactions, the said J. A. Bolich, J r . ,  
acted as the agent of Rosalie F. Bolich, and as such agcnt had full 
lilio~rledge of all of tlie transactions and facts alleged in this answer; 
that all of the rcpresentations and acts doue by him as allegcd in this 
ansuer were done hp him hot11 in his o ~ v n  behalf and ;as agent of the 
mid Rosalie F. Bolich, and she is bound thereby. 

That  the stock certificates for t l i ~  common qtock of the Bolich Holding 
Corporation are now in tlie possession of t l i ~  r t 'cei~er of the Rolicli 
ILoltliug Corporation heretofore appointed ill a c i ~ i l  action in the Su- 
l'erior Court of Forsyth County entitled '<J. A. Bolicl , Jr . ,  et a / .  7%. 
Prutlclitinl Insurance Company of AInicrica c t  a/.'; that this defendant 
liaq repudiated all of said transactioris and s ~ ~ r r c ~ i d e r e d  any and all right 
allti clairn to said stock by r i r tue  of the instruments heretofore re- 
ferred to. 

TVllerefore. the dcfenclant, S o n a  S. Hancs, prays judgment that these 
plaintiffs take nothing by their action against her ;  that their action bc 
dismissed; that she go without day;  and that the costs of this actioll 
be tased against the plaintiffs." 

The  plaintiffs in a lengthy reply set forth certain facts and denied 
the allegations of fraud, et  cctera.  On dS December, 1931, Judge 
C'lcment appoilited a receiver for thc propmty of the Bolich Holding 
Corporation which had been rnatie a party and coritinued the case for 
Iicaring to the nest regular terrn of the Superior Court of Forsyth 
County. At the regular term, Judge Harcling on 14  January,  1932, 
made an  order in  pa r t :  "That the court forthwith enter a decree of 
foreclosure and appoint a con~missioner to advertise and conduct a sale 
of tlie prcrnises described in the pleadings and in said deed of trust, the 
court is of tlie opinion that  tlie parties opposed to said inotion arid sale 
l i a ~ e  not alleged any equity or rt,asoii why said l r io t io~~ should not be 
aIlonctl, ant1 said motion is, therefore, alloweti, arid W. F. Shaffncr, 
Esq., is hereby appointed commissioner by this court to sell the lands 
described in the pleadings herein and in  said deed of trust. . . . Re- 
ceiver, is ordered and directed to pay to the Prudential [nsurance Com- 
paliy of America, or its nominee, the net amount of rents the11 in  his 
linllcls derived from tlie mortgaged premises to be applied in accorda~ice 
nit11 the terms and provisions of said deed of trust." A11 appeal was 
taken to the Supreme Court of North Carolina. See Bolich v. Ins. Co., 
202 S. C., 789, when the judgment was affirmed. 
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The judgment at March Term, 1933, in pa r t :  "This cause coming on 
to be heard, and being heard, before his Honor, H .  Hoyle Sink, judge 
presidiiig, and a jury, a t  the 13th March Term, 1933, of the Superior 
Court of Forsyth County, when upon the calling of the said action, 
J .  A. Bolich, J r . ,  and wife, Rosalie F. Bolich, took a voluntary nonsuit 
on the cause of action alleged by them against S o n a  S. Hanes, and the 
Prudential Insuraiice Company of America took a voluntary nonsuit on 
its cause of action alleged against the said Nona S. Hanes, whereupon 
the case proceeded to tr ial  upon the cross-action of S o n a  S .  H a m s  and 
the amended reply of the plaintiffs, which was adopted by the Prudential 
Insurance Company of America; and, at the conclusion of the evidence 
of the defendant, S o n a  S.  Hanes, upon motion of counsel for the plain- 
tiffs and the Prudential Insurance Company of America for judgment 
as of nonsuit, the court being of the opinion that the said motion should 
he allowed; it is therefore, ordered, adjudged and decreed that the 
motion for nonsuit by the plaintiffs and the defendant, Prudential I n -  
surance Company of America, be allowed, and the action by the defrntl- 
ant, S o n a  S.  Hanes, against J. ll. Bolich, J r . ,  and wife, Rosalie I?. 
Bolich arid the Prudential Insurance Company of America be, and the 
same is hereby dismissed," ef cetern. 

-111 order was made by Judge Sink confirming the sale of the property 
in controversy, by the con~n~issioner, W. F. Shaffner. Under the fore- 
closure proceeding, the property brought about $40,000 less than the 
debt secured by deed of trust. "The plaintiffs, J. A. Bolich, Jr . ,  and 
Rosalie F. Bolich, made a motion to be permitted to take a voluntary 
~lonsuit in their cause of action alleged against S o n a  S .  Hanes. Motion 
allowed." 

"The defendant, Prudential Iilsurance Company of America, made 
a niotion to be permitted to take a voluntary nonsuit upon its cause of 
action alleged against Kona S. Hanes. Motion allowed. The defendant, 
S o n a  S. Hanes, excepted." 

"The court then permitted the case to go to tr ial  upon the further 
defense in the answer of the defendant, Nona S .  Hanes and the replies 
of the other defendants." 

'.At the close of the evidence of S o n a  S. Hanes, the plaintiffs, J. A. 
Bolich, Jr . ,  and wife, Rosalie F. Bolich, and the defendant, Prudential 
Insuraiice Company of America, moved for judgment as of nonsuit. 
Notion allowed. T o  the allowance of the motion for nonsuit the defend- 
ant, S o n a  S. Hanes, excepted and gave notice of appeal to the Supreme 
Court of North Carolina." 

The defendant, Kona S. Hanes, made numerous exceptions and as- 
signments of error. The material ones and necessary facts will be set 
forth in the opinion. 
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('IARI.;sc)~\, J .  111 tlie clrcisio~i of this controlersy, it must he honlc ill 
in111(1 that  n e  do not pass oil tht. truthfullless of the fact. alleged by 
Xona S .  IIanes, n.cl merely pass on the sufficicncp of the e\ itlencc T icn ed 
in thc light most fnrorablc to her to he submitted to the jury, it  i+ for 
them to nltiniatel- pa5s on tlie facts. The first question involwd on this 
i ~ ~ ) l w a l  I S  ~ I i c t l i r r  tlie court helo~r erred in ~)crrnit t ing t l ~ e  plaintiffq and 
thc defendants, Prudential Insurance Company and the \Tachorin 12ank 
ant1 Tru i t  C ' o m p a r ~ ,  trnqtcc, to submit to ~ o l u n t a r ~  rioncuit+ nhrl l  dc- 
fc~ndant. Soria S.  Hanes, set u p  as a dcxfenv, an affirmatire plen of frantl 
in the procul*erne~it of the coiltract of 20 Xowmbcr. 1930, nliicli is the 
liiail~ subject of the controlersy? We think so. On the p revn t  rccord. 
thiq ma: not he material to the con t ro~  crsy as it discloses that  the learned 
judge in tlie court below "permitted the casta to go to tr ial  upon tlir 
further t l c f n ~ w  ill thc nnsner of the defendant, Nona S. IIailc-. and tl~rl 
replies of tlie plaintiffs and the other defendants." We think thc. partic* 
~mtler  the facts and circumstances of thiq caqe could iiot snhmit to a 

\-ollintar,v nonsuit. I t  is  contended by tlic parties other t l la~i   son:^ S. 
IIal~ci: that, in her prayer, she did not ask for affirmatire relief. 

'I'lle prayt3r for relief dors not determille the scope of a party'., right 
to rclicf. 111 ~ ~ r r 1 ' z ~ g  1 ' .  I i l imber  c o . ,  139 x. C., 382 (385). speaking 
to tlie subject: "The forin of the prayer for judgment is ]lot material. 
I t  is thc facts nllcgetl that determine the ~ l a t n r e  of lie relief to he 
grlinted." B a b e r  I > .  EIanle,  163 PI'. C'., 5SS (590) ;  L ~ p e  2%. 7 r m f  C'o. ,  
a n t e .  24; PI'. C1. Practice and Procwlure in Ciri l  Cases (AIcIntosh), 
sec. 4S9, p. 517; C. S., 540. 

The  affirmative facts set u p  by Soria S. Hanes-direct slid circum- 
stantial-indicate fraud as the relief sought. I t  is  not an action for 
rcforniation, nhere  it muqt be alleged alul shown by eridencr clear, 
strong and con7 incing. The purposc is not to reform, but to sct aside the 
illstrument for fraud and the affirmatire facts must be s l io~\n  by the 
yreater weight of the evidence. RicX.a c. B r o o k s ,  179 N .  C., 20.2 (207) ; 
32 C. J. ( I~l junct ions) ,  p. 357, part see. 594. 

I n  i\'. C. Practice and Procedure i11 Civil Cases (Mc.Intosh), \upra, 
at p p  701, 702, part  sec. 629, is the following: "While the plaintiff 
may generally elect to enter a nonsuit, 'to pay the costs and walk out of 
court,' in any case in which only his cause of action is to be determined, 
although it might be an adxantage to the dcfentlant to ha l e  the action 



N. C.] S P R I S G  TERM,  1934. 151 

proceed and have the controversy finally settled, he is not allo~ved to do 
so nhen tlie defendant has set u p  some ground for affirmative relief, 
or some right or adrantage of the defendant has supervened, which lle 
has the right to ha re  settled and concluded in the action. . . . I f  the 
tiefendant has some equitable right involred in the controlersy nhich  
he has a right to ha l e  determined, the plaintiff d l  not be allowed to 
defeat it by nonsuit." Shearer c. Herring, 189 K. C., 460; Ins. Co. v. 
Grifin, 200 C., 251. 

Tlip next and material auestion i s :  Whether the court below erred in 
holtling that there was not sufficient eridence of fraud to be submitted to 
the jury on the affirmative facts alleged by Nona S. Hanes?  We think 
there was sufficient evidence. 

The  main controversy in this case is whether the contract of 20 S o -  
rember, 1930, was procured by fraud.  The defendant, S o n a  S .  Hanes, 
alleged in her answer that  it was fraudulently made. The plaintifis 
denied this. I f  it  was not fraudulently made, the defendants, Prudential 
Insurance Company and Wachovia Bank and Trust Company, trustee, 
w r e  vitally interested as the contract signed by W. X. Hanes and Kana 
S. Hanes, which provides on their pa r t :  "contracts, covenants and 
agrees to pay, renew or handle in a manner satisfactory to both parties 
each and every encumbrance against said properties as the same become 
due," et ce tem 
W. 11. Hanes and S o n a  S .  Hanes, under this contract-if the same 

was valitl-became the "principal debtor" to the Prudential Insurance 
Company. Baber v. Hanie, supra: "Nor is the mortgagor and the 
grantee at liberty thereafter to rescind said agreement without tlip con- 
sent of the mortgagee." Bank ?;. Page, ante, 18. 

The defendant, S o n a  S. Hanes, set up  the facts to show fraud i n  the 
procurement of the contract made with plaintiffs, the Prudential I n -  
surance Company and the Wachovia Bank and Trust Company, trustee, 
by aniendment to its answer "got in the boat" with plaintiffs. I f  the 
boat is  sound, then the parties can recover on the deficiency some $40,000 
from S o n a  S .  Hanes, as the property did not bring a t  the sale by tlie 
commissioner, the debt, by $40,000. I f  the boat is rotten and leakv- 
in other words, procured by fraud-and so found by a jury, these parties 
get nothing. Sei ther  they nor plaintiffs could take a voluntary nonsuit. 

-1s to the sufficiency of fraud, on the allegations of S o n a  S. Hanes in 
her answer and the evidence on the trial, we will not PO into same a t  " 
great length as the case goes back for a new trial when all the evidence by 
the parties to this controversy will be submitted to a jury. I n  IIodges v.  
Wilson, 165 S. C., 333 (328 and 329), it  is said:  "Lord Hardwicke has, 
perhaps, given us the best classification of fraud such as will invalidate 
a deed or contract, in Chesterfield v. Janssen, 1 Atk., 301, 1 Lead. Cases 
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i n  Equi ty ,  s t a r  page 341 ( 4  Am. Ed.. 7 5 3 ) :  ( 1 )  F r a u d  ar is ing f rom 
the facts  and  circumstances of imposition: ( 2 )  F r a u d  ar is ing f rom the 
i~ l t r ins ic  mat te r  of the  bargain itself:  (3) F r a u d  presumed f rom tlie 
circumstances and c o n d i t i o ~ ~  of t l ~ e  piirtirs contract ing;  (4)  F r a u d  
affecting th i rd  persoils not partirq to the transaction. B i s p l l a ~ n  on E q u i t y  
( 3  ed.) ,  sec. 24. . . . W l ~ n t e ~ c r  hc tlic cause of t h e  mental  weak- 
ncss-whether it  arises f r o m  perriiaiient i n j n r y  to  the  mintl. or tempo- 
r a r y  ill~less, or exccssil-e old agc-it will 11r c ~ ~ i o u g h  to makc  tlie court 
icrnt inize t h e  contract Wit11 a jealous ( y e ;  and a n y  u n f a i r l ~ ~ v  or over- 
reaching n i l1  be promptly redressed." 

On the  issue of f raud ,  a la t i tude is  l ~ e r m i t t d  and  c re ry  i i~n te r ia l  cir- 
cumstance is a l ink i n  the chain of el-itleilee. T h c  el-ilcncc tended to 
shon. tha t  plaintiff,  J. .I. Bolic~h, J r . ,  n a s  a husi~icsq a w r i a t c .  and 
tlreply intcrrstecl since 1925 i n  l~ropcrt ies .  nit11 TIr. 1 2 .  Hnneh-ailtl a 
fricntl. 1 1 1  . lhb i i f  c. L ' r c p r y ,  201 S. ('.. 577 (594) ,  i.. thcj f o l l o n i ~ l g :  
' ( In  Pomeroy's E q u i t y  Jur i ip rudencc ,  Tol .  2 ,  scc. 936 (3d cd.) ,  it is 
snit1 : 'Courts of equity h a r e  c i~re fu l ly  refrailled f rom tlrfining tlic 
pnrt ieular  instances of fiduciary rcllatiotir i n  huch a manncr  tha t  other 
:~iitl perhaps lien cascq might  bc exc~lutlctl. I t  is  scttletl by :in o ~ p r -  
v lielniing ~veiglit  of authori ty  that  the  pri11c.iplc extend? 1 0  c~ e r p  p o 4 h l e  
c a w  i n  nliicll a fiduciary rclation rs is ts  as  a fact ,  i n  w h ~ c l i  t h e w  is  
conf idc~~cc  reposed on o m  side, a ~ i t l  tlie rwul t ing  s u p c ~ i o r i t y  a ~ l d  in- 
fluence oil the  other. T h e  relation ant1 tlitx duties i r i r - o l d  it1 it  n e d  
not be legal ;  i t  m a y  he moral ,  sorial. domestic or merely pcr~oua l . '  " 

T h e  c ~ i t l e n c c  on tllc par t  of S o n a  S. I I a i ~ e s  was fur thcr  to the effcct 
tha t  i n  1013, W. 31. I I a n e s  colitractctl pulmonary t u b ~ ~ c u l o k  F r o m  
tha t  t ime un t i l  h c  died i n  Apri l ,  1031. llc liad this  malady. I I e  stayed 
for  long periods of tlic year, a t  S a r a m c  Lake, S. P., or1 account of the  
clisease anti was there fo r  m a n y  years. I n  June ,  1930, h e  was i n  Winston- 
Sillem and  h a d  a hemorrhage and was coi~filled to  his  bed under  the - 
care of nurses and  doctors and i n  J u l y  n a s  get t ing around at  his home 
i n  a rolling chair.  O n  2 ,Iugust,  lie had another  hemorrhage and n a s  
confined to h i s  bed un t i l  about I S  August,  he  then had  a doctor and two 
~ lurscs .  111 October, h e  n a s  get t ing along fa i r ly  well, but  had breakfast 
i n  bed arid did not get u p  un t i l  about 110011, n as able 1 o sit u p  on h i s  
sun porch i n  a ro l l i~ lg  chair  and  able to  ride i n  his  car-eo~neonc 
d r i r i n g  him. T h e  contract signed and allegccl hy X o n a  5. H a n r s ,  to be 
fraudulent  n a s  on 20 Nowmber ,  1930. 

D r .  S. F. Pfohl ,  the fami ly  physician of W. 11. Hzcneu. testified in  
p a r t :  "Had  occasioll to trcat h i m  f r o m  time to t ime bc~tween the years  
1965 and  his  death, i n  1931. H e  suffered f rom pulmoli,lry tubrrculosis. 
H i s  conditioli f rom 1926, un t i l  liis death TI as progressivt-ly get t ing worse 
all  of the tinie. I saw h i m  off and on f rom June .  1930, unt i l  liis death.  
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I think he was very weak dur ing  the s lmnier  f rom J n n c ,  1030. I know 
t l ~ a t  11e hat1 11rn1orrhag.c~~ tl~irilig tha t  t i~ l ie ,  but  I don't r w a l l  t l i ~  clntc>s. 
I don't rerncmber l i o ~ r  111;111y. but qui te  a number. . . . I ]lave t111 

opinion s a t i ~ f a c t o r y  to mysclf a,: to the fact of Mr .  I1:1iics' lhys ica l  con- 
dition be t~reen  1 J u l y  and 31 Decelnbrr,  1930, upon  his  business jutlg- 
inelit and capacity to weigh and detorlniiie busii1ess matters.  I think lic 
Ivas ]lot capable of e x e i ~ i s i i i ~  good judgment 011 account of his l~llysicnl 
coliclition. 111 illy opinion, this condition contii~uetl f rom 31  D e c e ~ n l ~ c r  
unt i l  tlie date  of M r .  Haiies' death. . . . , \fter lie came back i n  192S, 
I don't think lie would have had gootl sou~ltl  jutlgniciit i n  traiiractilig 
huainess. A\ grneral  ncakness can affect your  i i i i ~ ~ t l .  Tul~erculosis  is a11 
affection of tlie lungs." 

D r .  S .  D. Craig testified, ill p a r t :  "I saw hini  ( Iu r i~ ig  tlie s1111111ior 
:mtl fal l  of 1930, a11t1 u p  un t i l  his death, i n  1931. I t1o11't rclcall Iiov 
frequently. I san- him ra ther  frequently. H e  was w r y  ill." 

When  the contract of 20 Sovcniber ,  1920, was signetl, tlie cvi~lt~licc~ Ira$ 
to the effect tha t  plaintiffs a l ~ t l  otlicrs were i n  the home of W. >I. ZIaiit~s. 
,1 Ilotary 11uhlic ~ r a s  twkeu with tliem. T h e  testimony of S o l l a  S .  I-Ia11c.s 
;IS t o  1 1 1 ~  physical : I I I I ~  i nc i~ tn l  coi~tlition ill A1l~gnst ,  Septrn11)cr a1111 
O c t o b c ~ ,  1930, coupletl n.ith thc 1,strcme illness of her husl~aiitl ,  Ty. 11. 
l l aues ,  n.ns co~iipetelit. T h i s  pr ior  ilhiess of hers  nntl b u ~ d t ~ i i c ~ l ,  110 

doubt, hy loug Fears of p111\-sical stress and n i c ~ ~ t a l  ansicty.  was a cirruni- 
stailcc to I)c co~lsitlcwtl 1)y tllc jn1.y on tlie question of frwuil i l l  licr . . 
s1g11111g the rolitrac+t. Slit, spoke of pc>ttiiig licr la~ryerr-"they t~nswcrctl 
I I I ~ ,  t l ~ a t  it n.as liotliing nlorc tllaii sl~o\vilig Mr .  Hanes'  lcgal ilitercst ill 
:111 of this property." Y r t ,  the contract n-as to tlie effect tha t  the 1Tal1el;t.i 
: i . ~ ~ u ~ i i c t l  .sc;inc $357,000 of iiitl(~btrtliicss 011 the propcrties. S o l l a  S. 
II : I II~.< '  trstiii ioi~y, ill p a r t :  ' (Mr.  l i a i i w  Tvap too tired to sit u p  r11uc11 
loiigrr a f t w  it v.as o w r  with. a1111 they left. . . . M r .  Eolicli ail11 
M r .  Etlnnrtla both picturctl it ill what they saitl-I doii't h ~ o w  lion- oIw 
to ( ~ ) ~ P s s  it-as being a \.cry l ) r o s l ~ ( ' r m s p i e c e  of p r o l ~ c r t y  a11d that  it  
11:ltl gootl 1 c s . v ~ ~  a i ~ t l  ill tlic year? to come 311'. Bolicli saitl i t  ~voliltl l1:lr-c' 
;I great re l~ ta l .  Mr .  Etlwar(ls aiitl M r .  Bolirli hotli toltl 11ic that  the> 
IC:~WS,  whitah were ill t l ~ c  future,  ,so iriaily years  l e a ~ c i  on tlicni u.llic11 
~voultl  be in the futurc,  would be, hut it  n.ap more than they rc~lircsciitccl 
011 tlic paper to ine, b x a u s e  they n.ould increase. T h y  looked very 
good. X r .  E ( l ~ r a r d s  said that  lie was w r y  pleased with M r .  Blick, tha t  
11e kuew of liis financial s tant l i i~g a s  tlie largest bonl ing alley mxu ill 
tllc T'nitecl States. H e  said tha t  tlie bon-ling nlley lease was for  t\rclity 
gears ;  tha t  the first ten years was for  $10,000 and  the sccoiitl tcn gcar.: 
fo r  $13,000 a year. Mr .  Etln-artls a i d  M r .  Bolicli both told 111e al l  that .  
Mr .  Bolich laughingly iilntle the remark that  i n  f i w  years  it n.oultl be 
~ r o r t l i  rr~illions on Fourt l i  Street .  . . . Tliey saitl that  the rents were 
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taking carc of all of the expenses of that  property and there ~ r a s  still a 
profit of around four or f i ~ e  t h o ~ ~ s a n d  dollars, after all exprnqes nertx 
taken out ;  that the leases mere taking care of it al l ;  I mean the rent< 
taking care of tlie leases." 

Nona S .  Hancs contends that these rcprescntations were untrue : ('Ye- 
tertlay I saitl that  Mr. E d ~ i a r d s   greed n i t h  what Mr. Rolich toltl mc 
and lic toltl me about the renters. I didn't twtify yesterday that I relied 

lo11 Mr. McKeithan, but that  I did rely on you, Mr.  Bolicli antl Mr.  
Ednards ,  on the statrments that you all ~rlade to me. I diil s w a r  011 

23 February 'I signed tliat because my desperately sick husband a-ketl 
me to sign and not because I kncw exactly nliat was in it.' I wa? 
taking N r .  Bolich's and yours and N r .  Edward's xords and statemrnts 
you made to Mr. Hanes and me, and I neTer would question a thing 
my husband asked me to do. I said that berause I did ]lot \ \ant  to i i g r~  
it. I saitl I would sign it under protest, didn't want to gct ~ n v o l ~ e t l  111 

business, and then Mr. Bolich antl they said I wouldn't get i r i ro l~ed in 
business; that he expected to  carry on just as he had bren carrying on. 
Map I add something to my last seiiteilce? H e  asked lme nliy I said I 
nould sign it because my desperately sick husband asked me to. I said I 
had signed it because my desperately sick husband had asked m r  to." 

1)uring the period Hanes and Bolicli were business associates, Bolicli 
on 4 *\prll, 1926, wrote Hanes nlien at Sarariac Lake, N .  T., antl signed 
"Snicerely your friend, Lon Bolich. . . . I have nmer  m w  t l ~ i ~ i g c  
look as good liere as they do now and pa r t i~u la r ly  Fourth Strect. . . . 
I want p u  to remember and see if it comes true. It is lliis; tliat before 
1935 our Englewood property will be worth two million dollars. S o n  
uatcll nliat I tell you and see if I am not right." 

C. R. Wharton, mas one of W. X. Hanes' attorneys. H e  testified, in 
pa r t :  '(1 had some conversation with Mr.  Bolich and Mr. IIanes during 
the year 1928, or 1929. I11 consequence of a message I receired from 
Mr. Haiics, I came over from Greensboro to Mr. Hane!,' home and met 
with him and Mr. Bolich. The  matter tliat was under discussion at 
that conf~rence  was the Four th  Street property. I only know it by that  
designation, the Fourth Street property. I n  that conference both Xlr. 
Halies and Mr.  Bolich told me that  the property in qutstion was in tlie 
name of X r .  Bolich and that  they each had a half interest in it. Mr. 
Bolich said that  he had some sort of claim, arising out of a real estate 
transaction, as I recall it ,  in Florida, against him and that  he was 
afraid he was going to have a judgment taken against him and he 
thought that  it was necessary antl adrisablr for the property to be con- 
veyed to Mr.  Hanes. Then there was a discussion as tc the terms u p o ~  
which the property should be conveyed, if it were conwyed." 
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I11 handling al l  of tlie properties by Bolich before the contract was 
signed, the record seems to disclose tha t  n o  itemized statement was 
g i ren  the Haneses although hundreds of thousands of dollars were in- 
volred-except the memoranda on the  " i lanes Poul t ry  F a r m "  stationery, 
nhicl i  showed a $290.00 loss. "That  paper, they assured me the re11t.r 
were taking care of the  property. Mr. E d ~ v a r d s  said they n e r c  al l  good 
lessees. M r .  Bolich told me  they n e r e  good lessees and  these \!ere tlie 
rents, and X r .  Edwards  said yes, they would increase." 

She  contends tha t  these representations were untrue.  We think the 
testimony of the audi tor  competent under the  facts  and  circunistances 
of tliis case. I l e lms  1 3 .  Green, 103 S. C., 251 (265) .  1 1 1  17i,!fype C'o. 1 % .  

,Isheraft,  133 h'. C., 63, it  is  said a t  page 6 6 :  "There have receutly 
been several cases of this kind before t h e  Court,  a d  n e  havc hcltl that  
n hil? expressions of opinion by a seller, a i n o u n t i ~ ~ g  to i iothi~~g- more 
t h a n  mere con~mendat ion of his  goods-puffing his wares, a s  it  is sollie- 
times called-or extra1 apan t  statements as  to I d u e  or quality o r  pros- 
prcts, a r e  not, as  a rule, to be regarded as  fraudulent  in  lan-, e t  ' ~ 1 1 ~ 1 1  
:murances  of value a re  seriously made, and  a r e  intended and  accepted 
alitl reasonably relied upon a s  statements of fact,  iritlucirig a colitracat, 
they may be so coilsidered i n  determining whether there has  bee11 a frautl 
lwf'pctrated; and tliough the  declarations m a y  be clothed i n  the fo rm of 
opiiiions o r  estimates, n.lic11 there is doubt as  to n.lietlicr the!- n-ere. 
i~itcudetl and  received as  mere espressions of opinion or as  s ta te i l i c~~ts  of 
fa(-ts to be regardcd as  material,  the question must  be submitted to the 
jury. '  1 4  A. & E., 3 3 ;  20 Cyc., 1 2 4 ;  J io rse  v. Shazc, 124  Mass., 59 ;  
1T71zit~lt~~wf 1'. i m .  C' i , . ,  149 S. C., 273;  Rrgister L1o. 1'. I ' o ~ ~ ~ i ~ s ( ~ u d ,  
137 S. C., 652." 

1x1 Pr i fchard  c .  Uailey, 1 6 s  S. C., 330, the representatio~i?: n.tw 
ternietl "promissory representations." O n  this record we thiilk tlie er i -  
tlc~lcc direct,  circumstantial ant1 by inference s h o ~ r s  tliat they w J r e  ~ i i o r ( ~  
t h a l ~  promissory under tlie facts  : ~ n d  c i r ~ ~ m s t a n c e s  of tliis caw.  ,lIcA\.~it.  
1 , .  I.'it~ailcc C'o., 1 0 1  S. C., 710;  C'iavk c. Laurel P a r k  Estates, 106 
S. C'., 624. Of coursc tlie usual elenlents of f r a u d  gol-er11 the c.ascL. 
F i r s t ,  there must bc a r i i isreprcse~~tat ion or concealment; second, all 
intclitioli to deceive, or l~cgligeiice i n  ut ter ing falsel~ootls with the iliteut 
to i~iflucnce the action of others;  third,  the m i s r e p i e s e t t o s  must be 
calculated t o  deceive and  must actually deceive; and  fourth,  the par ty  
complailii~ig must have actual ly relied upon the representatio~is. 

Of course, S o n a  S. Hailes  is  bound by the well settled rule tliat is 
h i d  ilonli ill Jla!j 1 % .  Loomis, 140 S. C., 350 (359) : " I n  order to rescin(1, 
however, tlie p a r t y  injured must act promptly and  within a reaso~iahle 
time af ter  the  discovery of tlie f raud ,  or af ter  lie should 1ia1.e discorered 
it  by due diligence; and he  i s  not allowed t o  rescind i n  par t  atid affirm 
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i l l  l m r t ;  lie must d o  one  o r  t h e  o the r .  A \ ~ l d  as  a g e n e r : ~ l  ru l e ,  a p a r t y  
is ,lot n l l o ~ ~ ~ d  t o  resc ind nlierc. lic i s  not i n  a pos i t ion  t o  p u t  tlitl o t h e r  
ill sfcrfu quo b- restoring tlie co~ixi t lc rn t ion  passed.  F u r t h c r m o r c ,  i f .  

a f t w  d i ~ c o ~ r r i n g  t h e  fraucl,  t h ~  i ~ ~ j u r e c l  p a r t y  vo lun tn r i l y  docs some avt 
in  recognition o f  t h e  c*o~~tr:tc*t, h i s  1)on.cr to  rcscirid i s  tlicn a t  a11 ('11<1." 

Jlc,A\7ni~.. s ~ c p ~ . c l .  T e  t l ~ i l l k  011 t l i ~  \v1101(~ rtv.or(1, tlie c~id(111c.r i nd i t~ :~ t c - :  

t h a t  t h c  l ) l n i ~ ~ t i f f  Bolicll ,  i l l  tlie trnnsac.t iol~.<,  was  tlic a g e ~ ~ t  of hi.: \\.if(,. 
F o r  tlic rt3asolls g i ~ t w ,  tllc j u ( l g l ~ i e l ~ t  of tlic cou r t  bclow i s  

Eel -crwt l .  

.T. SII)KET HOOD V. .JOEIS JIITCHEI,T,. ISDIVIDT.\T.LT ; .TOHS JIITCHELT,, 
( ' I I IEF STATE BASK ~ ' ~ . \ ; Z \ ~ ~ I S E R .  T R T S T I . ~  F O R  TIIE ~ . IQUII ) ITISG AGEST O F  

T I I E  COMBIERC'IAT. B A S K  A S D  TRUST COBIPAXY. GASTOSIB. 
SOI ITI I  CAROI.IXA. ITS STOCJ~HOLI)ERS AXn DEPOSITORIS. ASD GURNEY 
1'. HOOI). C o a r x r ~ s s ~ o s ~ n  OF BASI~S .  TRUSTEE. FOR THE IJQCIDATING AGEST. 
S T O ~ I C I I O I ~ E R S  ASD DEPOSITORS OF TIIE ('OJIRIERCIAL BANK A S D  
TRIIST CO1\lPLiST, GASTOKIA, KORTII CAROT.ISA. 

(Fi led  25 February ,  1!)31.) 

3 .  'I'riirl I) a-011 motion of nonsuit all e\itlencc is to be considwed in 
light most favorablc~ to plaintifi. 

0 1 1  :I motion a s  of  ions snit nll the evic1cnc.r~. \\.licltlier offered 11y p1:iintiff 
cslj(,itctl f l ~ ~ n i  dr f~nt ln i i t ' s  ~ ~ i l n c s s ~ s ,  i s  to I)r coi~sit l t~i~cd ill the l i ~ h t  

m ~ ~ s t  farornltle to plaintiff, ant1 h~ is  ~ n t i t l e d  to  every rensonnhlc in- 
ttlntllnent thereon :111d every rtwsc~n:rlulc infcrenc'e therefrom. C. S.. 567. 

2. Scglipnrc I) b-Evidence held sufficient to be submitted to ,jury in 
tcwi~nt's action to recover for in.iurics from fall in elevator shaft. 

Evitlcncc t h t  11lnititiSf Iind bct.n infornic,tl by tlie rnannecr of a build- 
inc. in \~ l i i c . l~  h r  r t~ntod ( I ~ ~ C C S  :IS to :I snfcty device on th(> elev:~tor therein 
\I-l~icli \voulil prcveb~~t the  olwning of t l ~ c  clcvator door if the  c l ewto r  was  
11ot ill ~ ) lnce  a t  t ha t  flcmr, tlint 1)lnintiff' \\'as girri i  n Itey to unlock the  
c.lrv:rtor tloors so tlint ho conltl use tlic c3lt.x-:itor : ~ t  ni!:lit when no one 
\\-:IS o ~ i  tlnty, t l i :~ t  ]bl:riiitiff. a t  night. ~ i i i l o~ l i e ( l  the  door of the  elevator 
shaf t  on t l ~ e  ground floor, nntl relyin< on the  safety tlevicc, mid being 
unnltlc. tn .see \vh(, t l~cr t l ~ e  clvvntor cage ma;: in 1tlnc.e :it tlie floor b~!:lusc 
of lmor li!ditillg, stel)pc~l illto t h r ~  empty slitift to  Iiis in jury  is ktld not to 
slio\v con t~+ l tn to r~ -  n e ~ l i g c ~ i t ~ c ~  :IS n 111:1ttcr ( ~ f  ln\v. nntl d v f r ~ ~ ~ d n n t ' s  motioii 
for noirsnit O I I  t l ~ e  grounds of contril)ntory I I ( ~ ~ ~ W I I C C  \v:ls 11rop~rIy re- 
fhsetl. 

3. .Joclgments L I>-.lcliutlicatio~l is not res .jodicata against those not 
1~1rtic.s to the action. 

.In ni~nlq)c:~lrt l  from Jndgmc~nt snat:iininc n cleinurrer of the  vliief S t a t e  
1)nnli c.x:~n~irickr for f : r ih~re  of t l ~ e  conil11:lint to s ta te  :: c a n w  of action 
:~ , e :~ i~ i s t  liiin for :in i n j w y  ~wt . ivr t l  by n tcnant w h c i ~  the  tenant fell 
dc1\~11 a n  elevator sli:rft in n builtli~~:: o l ~ e ~ x t e d  by the  1r:tnk esnniiuer i n  
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the interest of the creditors of the hank will not support a plea of 1 . c ~  

iudicata as to the Commissioner of Banks. in a subsequent action brourht 
by the same plaintiff against the former defendant and the Commissioner 
of Banks later succeeding the bank esaminer in the liquidation of t l ~ c  
bank, the recovery being payable out of assets in the hands of the Corn- 
missioner of Banks, the bank examiner k i n g  an unnecessary p a ~ t y ,  nntl 
his joinder resulting in no injuqtice, and the Connnissioner of Bnnkq h e i n s  
the real party in interest, nnd 1-cs j ~ t d i c n t o  npplginq only to parties to t h c ~  
action. 

-\PPEAL by defendants f rom O q l e s b y ,  J . ,  and  a jury, a t  Marc11 C i l i l  
Term,  1933, of GASTOS. SO error. 

T h i s  is a n  action for  actionable negligence brought by plaintiff against 
tlcfendants. T h r  d c f c n d a ~ ~ t s  d e ~ i y  negligence antl set up the plca of 
colitributory negligence and rec j lrdicafa. "That  pr ior  to thc  illqtltntio~r 
of this  action, to w i t :  on 9 October, 1931, this  plaintiff had ahout ,June, 
1930. instituted another action in the  Superior  Court  of G a ~ t o l i  County, 
against the saitl J o h n  Mitcl~cl l ,  chief S ta te  b a l k  esanlincr, alitl  tha t  
his complaint sr t  for th as  his  cause of action the exact statenlcnt of 
facts  as  set fo r th  i n  tlie complaint filed in  this causc, antl tlic iwl t -  
to bc d ~ c i d e d  n r r e  exactly the same as  in  th i s  action. that  11 i t l ~ i n  the 
t ime allonctl by law, the t lcfe~i t lm~t,  J o h n  Mitchell, chicf Stat( ,  1):11ili 
csnmincr ,  filctl a t l t m i ~ r r c r  011 tllc groumls that  the c o m l ~ l a i ~ l t  (lid lint 
qtnto a c a u v  of action, which demurrer  was subvqucnt ly  <u-t:~ilictl by 
the jutlge of the Superior  Court  a t  the A\ugust Term,  1930, a1111 jutlg- 
mcnt \ \ a s  entereil tllcreon, fronl n-l~icll j~u lgment  tlie plai l~t i f f  iliil liot 
take all appeal.  T h a t  tlicrcaftcr, to n i t .  on or about the tlav of 

, 1930, the plaint i f f  took a voluntary nonwi t  ill saitl action, 
and about ~ n o ~ ~ t l i s  tlicreafter i~istitntecl this  action agai11.t tht' 
above named dcfrntlmitq. T h a t  as t l m c  t l c fen t la~ l t~  a r e  irlforn~etl ant1 
belicw, this cnu-e of action is  agailist the same parties ap:li~l*t n h o ~ i i  
the former action n.as in.tituted nit11 the esceptioll of tlic t l t f c ~ ~ d a l ~ t ,  
Gurney P. EIootl. C ' o n i m i s ~ i o ~ ~ c r  of 13a1iln. nl lo  n:ls atltled a. a ] )ar ty 
by r i r t u e  of a n  act of the  General A s s e ~ ~ i b l y  of 19:11, n h i c h  transferroil 
the duties of tlic liqultlntion of balk.  f rom the S ta te  Corporati011 ( ' o n -  
inission and Jol in Nitchcll,  chicf S ta t?  bank esnmincr, to Gurney 1'. 
Hood, Commissioner of B a ~ i k s .  T h a t  by reasou of the  facts  that  t h e  
plaintiff did not appeal  f r o m  the jutlgment sus ta in i~ lg  tllc tlefcndal~ts '  
demurrer  filed i n  the former cause of action a b o ~ e  referred to. t h c ~  
tlcfendants a r e  informed n r d  believe tha t  matters  alleged i n  tlic pl:lil~- 
tiff's complaint i n  this cause of action h a r e  become 1.es judzcata ant1 
judgment i n  the former action is liereby pleaded in bar  of ally 1woxcl.v 
i n  this action." 

r , l h e  issues submitted to the ju ry  :111(1 tlwir ~ I I P \ \ C ~ S  tlicwto, ~ o r o  :I. 

follo~vs : ( T a s  the  plaintiff i l i jured by tlie negligelice of the defendal~t., 
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f o r  t h e  injur ies  sustained by the plaintiff,  as  allegcd i n  the complai~rr .  
( 2 )  T h a t  the  allegations of thc coinplaint show that  plaintiff, by hip ou 11 

negligence, contributed to  his  i ~ ~ j u r i ~ s ,  and  for  tha t  reason no c a u v  of 
actiou is  alleged i n  the c o m p l a i ~ ~ t  against the tlefendm~ts." 

I t  will be noted that  tlefcntlants did not demur 011 the  ylou11t1 :I.: 
to t h e  charge i n  the complaint,  of ~ ~ e p l i g e n c c .  ( 'That  complaint (lor- ~ i o t  
.tatc facts  sufficient to constitute a c a u w  of : ~ c t i o ~ ~ . "  C. S.. . i 11 (6 ) .  1111: 

demurred on the ground that  defentlants (1) "-\re agencies of the S t a t r  
of Sort11 C n r o l i ~ ~ a  a ~ l d  for  that  rc3a>on 'tlie action for  t l n m n g t ~  for  ill- 
juries could not be sus ta i~~e t l . '  " ( 2 )  "Tliat the a l l e g a t i o ~ ~ s  of the ( ~ m -  
plaint  shon- tha t  plaintiff b- his  ov 11 ncgligencc contributctl to hi.: 
injuries." M a y  it  11ot be inferred tha t  the lcarned counsel fo r  tlc~fcilti- 
,111ts. c o n s i d ~ w ~ I  that  the c o ~ n p l : i i ~ ~ a ~ i t ' s  :~llcgation of n c g l i g c ~ ~ c c  I\ a- iuffi- 
vicwt to  take tlic c a s ~  to the> j u r y ?  T l ~ i r  Court  snstainetl thc ronrt  l)c.io\\ 

occllir- t l ~ c  tcnant  Ilns a11 action againqt the rectliwr a11d all :1p11liratio11 
11y the t c ~ : ~ n t  fo r  l r a ~ e  to SUP the rcceiver will 11c g r a ~ ~ t c d  n l ~ e r r  tlic 
11cg11pc11cc occul-red through the nffirniati~ e act of a servallt r ~ n l ~ l o >  tvl 
1)r :I ~ w e i w r  of thc rents ant1 profitq. appoinretl ill a n  actioii iir t'o1~1- 
c.lo~urc. 7'. f;. c(. 7'. ( ' 0 .  1%. T - X i n l ~  l ? c a l f ~ j  ( ' o r p o i n f i o u .  00 I,. .J. ,  l!r.'.i. 

motions and in this we call scc 110 error .  
Tlie spttled rule in  this jurisdiction is tha t  upon a nlotioll :v of 

~ lonsu i t ,  the e~ i t l encc ,  wlletller offerctl by the plxil~tiff or plic.itctl f r o n ~  
defendants' n-itncsses, is  to be consitlcretl ill the light most f;l\or:ll~le 
to the plaintiff, and lie is entitled to every reasonable i i ~ t e n t l ~ n c ~ ~ l t  rlierc-(,:I 
and every reasonable inference to  be drawn thcrrfrom. 

Tlie evidence of plaintiff was to tlic effect : T h a t  lic n a s  4 s  yc:rrs of 
age, a physician ant1 specialist i n  qw, ear, nope and  throat  nork .  111 
1924 he became a tellant, occupied four  offices antl was located on the 
5th floor of the building in controwrsy,  now owned, purcllnsetl hy 
Gurnex P. IIood, Comn~issioner  of Banks, to protect the  ~ t ~ C ' l i h ~ l ( l ~ ~ I ' ~  
: ~ n d  depositors of the  Commercial B a n k  and Trus t  corn pa^^^ of Gas to i~ i :~ ,  
S. C., and  i n  respondilig to ail emergelicy call, he  vent into the builtli~ig 
to  go to his  ofices to get some needed instruments, antl n a s  i ~ ~ j u r e c l  
6 April,  1930. H e  paid his  rent  un t i l  he  m o ~  ed out i n  1932. I I e  testifi(4 
i n  par t  : 
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"Tlicre \\ere two Otis elevators wllich I employed going to and from 
illy offices. The  elevators were equipped with a safety device wliicli 
\\oultl not allow the door to be opened from the ouiside 11111~s~ tlir 
elevator was a t  that particular door unless you inserted the kcy or 
instrument which he furnished me in using tlie elevatoi.. Tlie builtlil~g 
hat1 a lobby through ~vliicll you passed froin the street to the elevator. 
1):i~sirig through the front door of the building. I got through the frolit 
tloor n i t h  a key wliicli was furnished nle by the superinteiitlel~t of the 
buildii~g. nliich I had continuously until I moved out of the building 
in 1932. I got i t  when I first became a tenant in the building. Purpose 
of having the key was in caw of night work as a physic ail. I have had 
to I isit 111y ofices to t r ~ a t  patients at night and I nould have accesq 
to the buildi~lg mid could get in through the front tloor ~ ~ l i i c h  Ma. :  

g c ~ ~ e r a l l y  locked by the night superintcnrlei~t when hc left and I could 
]lot cnter tlie door unless I had a night-latch key. It \ias furnished 
1)y tlic supcrintcndel~t. Mr.  Faucette, supcrintendcwt of the building, 
furnished me with n straight piece of iron allout the size of a lead pencil 
that I z r m ~ l d  push  z n f u  f h e  open ing  of t h e  c l e ~ ~ a t o ~ .  airtl t u p  f h e  l n f c l ~  
ant1 t h c  e l e i w f o r  1('01d/d o l x , ~ ~  ~f f h e  e l e l ~ a f o r  was t h e w  at t l ~ r  l and~ iag  a t  
flrr~ f ~ w r ,  11111 l f  t h e  c>lcrator z c  a s  not at f h e  l and ing  n f  f 'rr t i m e ,  I roultl 
? / o f  o p e n  f l ~ e  door  f o  t he  e l c r a f o ~ . ,  if i f  w a s  1 1 %  p roper  U Y ) T X . ~ I L ~  order .  
I !la! e been there many nights and tried to open tlie tloo~. of tlw elevator 
after i i~scrt ing the liey but the elevator tloor would i ~ o t  open. Tlic 
elelator woulti be at some other floor. I nould go to the other elevator 
door and find that it vould if the elevator n a s  there. Diiring the coursc 
of 111y tei~aiicy there I noulcl use the elelator after tlic night superin- 
tcndeiit hat1 loclred u p  and gone, from two to f i ~ e  nights n neek. Some 
~ i c ~ h s  more than that. Tliere n a s  no means of lighting tlie lobby and tlie 
elevator cage at night after the night superintendent was gone, except a 
light overliead ill the lobby, hut it could or11 be turned on with n special 
Ley nliicli uns  inserted in a switch to turn the light 011, znd L n a s  Ile\er 
pro~ldecl  wit11 a key. Tlie other light was in the e l e ~ a t o r  cage and you 
could enter the clerator a i d  step to the right and push a button ant1 
llglit up. T!ie button n a s  on the right side as you entcwxl. Tlie front 
door of tlie e l e~n to r  faces nest and has four sides. Tlw buttoll n a s  ou 
tlie south side and about four f tet  from tl~c> front door of tlie e l e~a to r .  
To get to it, I would step iiisltlc of tlie elevator, take about t n o  step. 
ant1 reach tlie button nhere  tlie light could be turned on. There was no 
other light. Wlmi  thc front door key and the elel ator k y  werc g i ~ e n  
to me, 1 n a s  iiistructed 1)y the superinten(1eiit of the building in tlie 
use of the elevator. Keys nerc  g i ~ e n  me just after lily elinncy in 1924 
by Mr.  Faucette, the day superil~tendent ; -111.. TT7hitc 11 ac n ig l t f  supel  1 7 1 -  

t c ~ t l ( ' / z l  af  t h a t  f ~ m e .  311.. Faucctte kuew I was using t l ~ t  key at n ig l~t  
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thereafter,  as  I l ~ a v e  stated. S i , q h t  superiiztendeiz~t X~izetr f l rn f  I 1ra.s tc,sittg 
f i le  f ront  eloor. k e y  a n d  t h e  c lernfor .  X,cy, a s  I h a v e  s fn ic t l .  R. B. Wilsoll 
is still  d a y  euperiilte~ident and lias been, but  dur ing  the t ime he  lias 
beell t h e w  I tl~ililr  Mr .  It'liite was day superir~teildelrt f o r  a wliilc SLIP 

reeding M r .  Fnucette. I l ' h i f e  Irns ljr'cv, co i l f inz lous ly  r o ~ ~ i ~ e c f c t l  wit71 tlcc 
btiildiilg u s  sl(perintetzc2e)It e i f l ! e r  (7ti!j ot* )l ight  s ince  I w a s  f e ~ t a n f  f l i c l ~ l .  
IT'1r i f c  Aatl l,,~lorr.letl,qe f l1af  I Ircrt7 ii Z,ry t o  t h e  fvoizf ( loor a n d  a  7;(7!j or 
i n s t m v z e i l f  i o  f h e  e l c rn lo r  a n d  l;ne/c f h n t  I w e n f  ill f hare  a t  n i g h t  c j i e r  
t h e  builditrg hcitl been c~lu.uetl. TVllite lias been tlierc ill the building 
a t  night  nlieli  I n a s  i n  tlie ofice a t  v o r k  and  before leaving he  ~voulti  
br ing tlie elevator u p  to me  n ~ ~ d  tell me  tha t  if I Tvcre going to be t1iei.e 
l o ~ ~ g r r ,  lie wculd h i v e  the  elevator there fo r  my use nntl lie woultl gci 
1ioi11e. TThel~ M r .  TYl~ite was talking to me, the means I liad of gettiiig 
in t l ~ c  clrvntor was tlle elevator key. I f  lie stopped the elevntoi. a t  m y  
floor lie propped the door o p e l ~ .  A f  f i i ne s  I l iace lost t h e  s f m i g h t  piec~e 
o f  i7vi1. o r  sc,~~eu.cli~icer a n d  XI..  II'hite wou ld  ftcrilislt m e  t c i f l ~  uno fhc~ i .  
for  opclning t h e  eleratot .  t loor c!t i l ight  lrlren n o  one  lras oil c:uf!j i o  
o p e m t e  tA11 e iccntor .  Il'1tci.e I W S  a  1;e!j o r  long scr~errd~~itrrt .  t h a t  1rei.s 
genc~rul1,y foiriltl o n  f o p  of f i le  ntuil b o x  i n  t h e  l obby ,  l e f t  f h e r e  for a  long 
f i t ~ c e  fop. I I S C  o f  myse l f  atld o i l r i~ t~s  f ~ ) .  flre purpose  of ol,eiling f i le e l e r a f o i ~  
tloo,r. It u s  plucetl ill ere b!/ -11 I * .  1I711 i f e .  I I e  told 111c tlint people hat1 
beell using the  clevntor a t  ~ l ig l l t  wlle~l. lie n-as off d u t y  : t ~ d  lie said that  
ally t ime you could coi i~c ill slid rloii't l inre Sour l i e - ,  I mn not goiug 
to leave t l ~ t  1 q  on the mai l  h t n  ally more, but  you can find i t  behind 
the wastebaeket! or beliiiid that  tlrunlliead. T h e  S f n t e  C 'o i*poml ion  C'onl- 
vl issioil ,  t l ~ ~ ~ u , q l ~  i t s  licjuitlaiittg agen t ,  p u w h a s c d  t h e  buil t l i t lg in w71ici~ 
n ~ y  o,i)icres l~.r').e ?oc.atcld c ~ b o u f  1929. I was injured when 1 went tlirough 
the elevator shaft  oil S u ~ ~ t l n y  ~ ~ i g l i t ,  G April,  1030, I received a call f rom 
Clautle Cra ig  to  collie to liis l~oiiic to take care of all accident to his  
g r a ~ ~ t l i u o t l i ~ ~ r .  I left lioilie to come to my oflicev to get some i l i s t r u ~ n e l ~ t s  
neecleci to t ~ ~ k e  care of the ill jury. The  front  door of tlie I~uildillg y a s  
i ~ o t  loclictl yet and I xnlkell ill nlid fount1 the lobby dark,  as I generally 
foullil it, nl~cl I imertetl  m y  Iicy to vl)eil the elevator door autl it  opened 
very readily. Of course I 11x1 ~ i e v e r  k11ow1i it  to do o t h e n ~ i u e ,  ant1 being 
ill n l l ~ ~ r r v ,  I operzctl fire c~1cc~cit~!i. rr~itl anlc zc11at I pt~escinzeel u,as fire 
e1ccnfo.r cage and  s tepped ill, f iren n , f /e t> feeling i11e se i t sa t ion  of no th ing  
t i d e r  m e  un,l  t h e  p i - ec ip i i a t i n i~  o f  f i le  full I i .en~cnzber ttotltiilg w o r e  
zr t ~ t i l  f11 w e  01.  f our  d a y s  a f f e t . ,  zclt e , ~  I w g a i n e d  co~lsciozisrtess a n d  fotintl 
nlyself in tile C i t y  I l o s p i i a / .  I 1~ ,as  s t epp ing  across t o  u n d e r f a k e  f o  
t u r n  o n  tlte l i gh t  iv, t h e  e levator  c a g e .  - 1 l r a y s  w h e n  I h n c e  gone  t hc re ,  
I f o u n d  tirut if t h e  door  wouit l  o p e t ~ ,  fire e l e ra to r  was  there." 

O n  cross-esanl i~lat ioi~ : "If the lights llnd been on, ~r l i e l l  I o p e ~ ~ e i l  
the door, I ~voulcl Iiave seen rlint tliere was no elevator there, I could 
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have seen positively t h a t  none x a s  t l ~ r r e ,  as  it  was I snv. sli;~don's t l ~ i ~ t  I 
presunied to be the  elevator cage. I n  answer to y o i ~ r  qnest iol~ " I f  
l i g l ~ t s  h a d  been on 1vlie11 you opened the  door you ~ ~ o u l t l  ha\-c, lnolrcd to 
scc if the elerator  n-as there? '  I ii,orlld stry ' I  l o o l ~ e t l  a ~ l , ~ i r ~ l , ~ / . '  ( 2 .  '1l71/!l 
(lit1 y o z ~ !  ,\. '.7iisi for. s a f r t y  scrX,c. 1 rtrir. x i m e  fo rms  or ,  s I ~ c r c / o / ~ ~ . v  lltctf I 
presunzetb f o  lie t h e  e leca . for ,  loolied liil,c it.' I f  the  lights Ii:rtl l ! t . e~~  ~ I I  

I would have looked to see if the elm-ator was t l i c ~ c .  I \voul(! I I : \ T ~  tlol~c 
the same thing.  T h e  light woultl 11:i~e brought the c a p  out Inore d i . ~ -  
tilictlg. There  would l iare  bee11 n o  mi.qtake about it t l i r ~ i .  I don't r c r ;~ l l  
r w r  going i n  there a t  night  ~~11eli the light.< were oil afti'r tlic o1)c~:itor 
was off duty. . . . 1 could have gone 1111 t l ~ e  stnirivay nlitl I uwtl 
the  elevator f o r  m y  iudir idunl  eomre~iiencc. Tl i r  rcasoll 1 strplwtl iii 
I looked to see if the c~lel-ator n-as there  and I saw roilic sli:~tlo\vs tllat I 
thought was  the  elevator cage a n d  stepped in.  . . . T 1 1 c  WOSOII  1 
say t h e  e l e c a . f o ~ -  w a s  d e f e c f i c e  i s  b e c a m e  t h e  door. opru i t7  irlci~it t l r ~  
e l e c a t o r  was n o t  t h e r e ,  and I Xnclc t h a t  f h e  d o o r  cclnnoi be ope11ctl 
u n l e s s  t h e  e l e v a t o r  wcrs t h e r e  e c e n  ~ c * i f h  f l i c  floor o n  ctcc,if~r of  i!i c 
s a f e t y  d e v i c e  o n  if." 

D r .  S. E. Voscr ,  n witness, testified i n  par t  : "1 a m  a tlentiet ant! liavc. 
lily office 011 the  fifth floor of the Comniercial B:tllk Bui11li11.g n11t1 li:1~(1 
had  since 1924. I had  a key to the elevator furnisliecl by M r .  F:~ucet tc .  
I h : ~ v e  lost about five or six, maybe n dozen. M r .  TVilwli flilxishe(1 1 1 1 ~ ~  

with :t key. I frequent ly went to  m y  offices a t  night and w e d  this !it!.. 
-1fter the  lights m r e  off, I f r e q u e ~ ~ t l g  n-ent to rilx oficcs t11~c.r to a tlozcll 
times a week, and  then s o n l e t i i ~ ~ e s  it  n-oultl he s e w r a l  xrck:. before 1 
went a t  night.  O n  !+ A p r i l ,  I w e n t  f o  717 y @dice a , f i e ~  fll ,: ligli i s  I ~ Y W  oif' 
and f o m d  t h a t  t h e  s a f e t y  device on f11e e l ccn for  door ~ c x s  11rol,~c>n (i11tl I 
told X r .  1T7hite a n d  S l r .  1T'ilson. Told J l r .  I l 'hi te  t h a t  x ; ~ j l i f  tr1ii1 X I . .  
l lT i2son  t h e  n e x t  i t lorn ing .  H a d  a call  a i d  welit u p  to p i  illy i ~ ~ s t r n -  
n m i t s  ant1 I ilisertetl the  kej- i l l  t he  door and  it  n - m t  Ilnc.:; ju-t a >  it 
had  beell doiug ant1 1 s a v  tha t  the clel-ator wns not tlic,l'e : i i~d  lilitd to 
have walked ill there n~yself ,  but 1 caught  hold of tllc door. li'lcr, c l c ~ ~ l c , , ~  
7 i . a ~  n o t  fixed for t w o  o r  t h r e e  d u y s  a f t e r  f izai .  XI.. TT7i1so,l suit1 It c ti.c,~litl 
ji.c i f  o r  h a c e  it f ixed.  T w o  days a f t c r m r d s  two mecl i :~~lics  came ant1 
fixed the elevator. I fiscd D r .  IIood's teeth a f te r  the ; ~ w i t i c i ~ t .  I l i s  
mouth  was bndly lacerated arid hruiscd ant1 he llad lost four  recth 011 

o m  sidc. T h e y  were riot conlpletcly out, but the c row1 uf the r:.c~li 
TI-ere brolren e w n  v i t h  t h e  g u m  h i e  :md the roots had  to lie cstractetl 
and  1 1 ~  h a d  a f rac ture  of one f ron t  tooth. J u s t  a p r i  of the  ~ i ~ m i e l  
knocked off. I t  is not possible to  niake n ~nechanicnl  d e r i w  nit11 whir11 
lie can  satisfnctorily chew. D r .  Hood  does not 11al-e an- j a ~ r  t cc r l~  to  
111e('t. M r .  T ~ ~ i l s o ~ ~  and N r .  TTl l i t~  I i ~ i e ~ \ .  I 11atl a keg : ~ f t c ~ r  Fc11ri1;rry~ 
1930." 
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I'lair~tiff tc-tified: "I had  n o  trouble v i t h  m y  knee ant1 thigh priur  
to m y  aeci~lcnt  on 6 April,  1030, and m y  health was good. Since t1ic11 
m v  health ha*  been impaired by tlie a trophy and  n orry." 

R. F. F,lucette testified i n  p a r t :  "I l i r e  a t  Charlot te  and  an1 in the  
tc rmitea business. H a v e  had  c x p r i e n c e  i n  elevator business. H a d  charge 
of T h i r d  Trus t  Cuilding nhicl i  is a sewn-story building and  h a s  n 
basement. Baqement floor is  ten feet and the e lemtor  shaft  is  fourtee11 
to <isteen f w t  f r o m  the m a i n  floor. TVas superintendent of tlie building 
f r o m  J a n u a r y .  1921, unt i l  last of December, 1927. H a v e  h a d  experience 
u i t h  other buildings before t h a t  n h e r e  they had  elevators. T h e  e lmator  
a t  the hank building had  two safety devices. One, a t r a r e l  safety derice 
n h i c h  caugilr the elevator i n  case of a fall ,  and  the  other a safety device 
on tlic door called a n  interlock that  was on the elerator.  I f  the elevator 
11 a. funct ioninp properly it  could not he opened unless the  elerator was 
c ~ c n  with tlle floor unless extreme force was used. I t  TI-ould take a 
c im\bnr  or something like tha t  to  open the  door, something like n 
lmcrage  to break thc safety lock. A t  the landing of tlie elevator on 
each floor r!lere is olie of tllrse safety devices and as the elevator coiiles 
to n i thin t h r w  inches of the landing tha t  lock n.orks or ra ther  it  func- 
tions ill co~i l~ec t ion  nit11 certain appara tus  on tlie elel-ator and  when 
the  elevator is not a t  the door the  w f e t y  lock holds the door i n  place 
\u that  it  cuil't be opened except by force un t i l  tha t  elel-ator is back in 
place. W l l w  tlie elevator war i n  place on t h e  m a i n  floor i t  could be 
upcii~vl n it11 a key from the outside. When  I was superintendent D r .  
I-IooJ hail n key to the f ron t  lobby door and  I gave it  to  him to ga in  
entrance to the buildiiig to  his offices a t  night.  I instructed h im tha t  
he ci>ulcl u*e the  bulltlmg a t  night  to  get to his  offices. I gave h i m  the 
i i~strumeli t  to  open the dooi~ of the  elerator  and  ful ly  instructed h im 
:11d diowecl hiln how to use it  and how to gain entrance to the  elevator. 
I assured hirn tha t  tlie e l e ~ a t o r  mould be there if the door n a s  opelied 
a d  if tile elevator was not there then, of course, tlle door would not 
open. I went over tha t  with h i m  and  inserted the key and  showed h i m  
lion. h e  shuuld work it  and  saw he worked it  properly. I have seen h i m  
use tlie elevator a t  night.  R. B. Wilson succeeded m e  in  December, 1927, 
as  buperilit~ncleiit of tlie building. H e  came on t h e  job about a week 
before I left.  I told h i m  who had  keys a t  t h a t  time, and  what  they 
\\-ere for .  I told h im the  purpose of D r .  Hood hav ing  a key. I told h im 
tha t  D r .  Hood  had been furnished n i t h  a key to the  f ron t  door a s  well 
as  t h e  elevator door." 

Plaintiff'q evidence n a s  corroborated by other witnesses. T h e  evidence 
was plenary to h a ~ e  been submitted t o  the jury. I n  Jacobi  e t  al. I.. 

Builderb Realty C'o. (Cal . ) ,  164  Pacific Reporter  (69 Lanyer ' s  Reports  
h n . ,  1917-E, 11. 696) 394. T h e  facts  v e r e  s imilar  as  i n  the  present 
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action. T h e  Cour t  said ($age 003)  : " I t  o l m ~ e t l  to her  touch, and as- 
suming, b- ~ i r t u e  of this  fact ,  tha t  tlie cage IT as  t h r r ~ ,  ..lie <t('l)l)ctl fo r -  
\! art1 and lnct her  death. S m c c  ki~onlct lgc of t h c  clcfect- ill tonst luct iou 
or ill opcratiou, or both, x a s  not ollly c.11ar~c able againi t  tlii. c lc~f t~ i ida~~t ,  
hut 1 \ 2 5  artlinlly poscsseti b -  it .  i t  1% :oo plilin fo r  ( ~ i : r \ i ~ - : o l ~  t!iat 111 

inr i t i i ig  tenant. a i ~ d  their  gucsta to use sw11 a r o ~ l t r i ~ : ~ i ~ c r  ir \ \a*  ~ h e c r  
ncglignlcc liot a t  the same t ~ m e  to l i a \c  ntlequntely n a r ~ : e d  ailti 1110- 
tectetl t h r m  against t la~lgers  neccsa l i l \ -  attc~ildant upon thc use of t11c 
c~lerator  u~l t l e r  this d c f e c t l ~ c  fnnlry co~lqtruction or lack of rc'1~11r. 
l 'rcacl~c(~11 I .  1 I T 1 ~ ~ t t ~ c r ,  80 Cal., 374. 1 2  P,lc.., 266, 3 L. R. ,\.. 43<, 1:) 

S t .  Rcp.. 175. r n d e r  i t s  sccontl proposi i lo~l  a p p e l l a ~ ~ t  i . c l ~ t c ~ ~ t l .  t h a t  
the n e g l i g e ~ ~ c c  of the decca~et l  is estnbllslietl by I i r tue  of the far: that  
if i n  o p e l ~ i l ~ g  the door she hat1 u v t l  her qcqigl l t .  a5 slit' 71:i i  i l l  (!ut> 
bon~itl  t o  do, she n ould l i a ~  e percci-I etl tha t  the cage n a. nor tlicw. ant1 
that  ~t n a. t11r.rcfore c o ~ ~ t r i b u t o r y  ncgl ige~ice up011 her  par t  to h a l e  111aclc 
the f a t a l  step. l y e  h a ~ e  hereinbefore suffic*ic~ntly outlined t l ~ c  coiirrc of 
conduct n l ~ i c l l  tlic i1ccea;ed d o u h t l e ~ s  pur-ued, a n d  nl5c the c o ~ ~ d l t i o l ~ r  
n h i c h  proinpted her  t o  t h a t  course of conduct. I t  has  t l i u ~  h e l l  luaile 
t o  appear ,  a i d  iiideetl the  positi\e eT itlrncc ib to t h a t  effvct. tha t  l ~ o p l c ,  
u s i i ~ g  such n11 elerator  and  finding tha t  111 geueral prar t ice - \ \ l i r~r~  sue-11 
a n  c l e ~ a t o r  \ \ a s  operatiug properly a tluor could not b17 ol~eiiccl i m l c s ~  
the cnge n as a t  tha t  floor, liad come to rely, n l  t le termil~ing tllc p i e - c x L e  
or  absence of the cnge, upon  their  ahi l l ty  or illability to o p t ~ i  the door. 
Tliv docenset1 unqucstional)ly opwctl  tlils door or f o u l ~ t l  i r  opc11. I n  
e i t l ~ e r  case ( there  hring 110 a t t e i ~ d a ~ i t  ro 1, a n 1  or an? o;l~c,r kl11J of 
TI : l r~ i ing  g i ~  e n )  i t  11 a4 not a t  least unnntul  a1 tha t  she sl~oultl  ha \  e placwl 
rcliance npo11 the condit ioi~s \\hiell  she found. Wl ic t l~er  un t l (~r  these 
circumstnnces d i e  slioultl a1.o 1 1 a ~  r loolied or he conr ictc 1 of negllge~ice, 
p r e ~ l t h  a questloll of reasonable a rgu lue i~ t  lwfore a j u r j ,  but one nhicl i  
cannot be reqo l~e i l  against plaintiffs a i  ~ n a t t c r  of l a n  : '&Ill c l r ~  ator  fo r  
the carriage of persons is  not, like a rallroatl crossing at  a l ~ l g h n n y ,  
suppowetl to  be a place of t1w11gc.r to be al)l)ioacl~etl with great  caution; 
but. 011 tlie contrary,  i t  ma1 bu assumed. nl ien the door 1s t l i ronu upell 
by a n  a t t c n d a ~ i t ,  t o  be a place n l i ~ c l i  m a y  be safely cwtered v i t h o u t  
h t o p p ~ n g  t o  looh, llsten, or make :I spcclal exammation. '  7'ouaeg 1 % .  

lL'oberts, 1 1 4  S. Y., 313, 21  K. E., 388. 11 Am. S t .  R e p .  636." 
T h e  case of 3'colt v.  I l 'c legraph Cfo., 1 8 s  S. C., 783, cited by tiefentlal~ti 

is  11ot appl lcahle;  i n  tlic f o r m ~ r  appeal  a l t p ,  a, i t  T\ as  c i t c ~ l  211d this  
Court  said ' ( I t  n a s  made  oil a fact  hituatiou altogethe1 different f rom 
that  i n  the  illstant case," nor  a r e  tile other  cases c ~ t e d  by defendants. -111 
the el idencc n a s  to tlie effect that  1313lllt:ff n a s  a t e ~ i i m  not a licensee. 

The  -ccontl conte~i t ion of tlefc.nclants " I s  tlic 1)laintiff barred by judg- 
n ic~ i t  ill the fo lmcr  action ? "  W e  t l l ~ n l i  not.  
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Under  section 21S(c) ,  subsection ( I ) ,  N. C. a\nno. C'otle ( 1 9 2 7  
Vich ie ) ,  the Corporat ion Colnniission is the  body authorized to take 
possessioll of the bank. designated and this  was done through a11 agent 
of the  Commis.ion acting f o r  it-either the  chief S ta te  hank e s a i ~ ~ i n c r  
or other duly authorized agent.  r i ~ d e r  subsection ( 6 )  the remedy f o r  
one aggrieved ~r-here the C o m m i 4 o i l  had taken possession of the bn111i 
was by  serxice of notice on the Commission, not the agent nrtiiiq for  the 
Commission. Again, under  ~ubsec t ion  (11) upon rejection of the chi l l i  
filed with tlie agent i n  charge "anr- action or  suit upon sncli claim so 
rejected must  be brought by the  claimant  against the Corporn t io :~  Com- 
mission." 

I t  i s  co~ltended that  the agent has  o d g  s tatutory pon-crs. and tllr 
capacity to  be surd i n  tlie instant  case is not given. Snhccction ( 7 )  
designated the  duties and powers of tlie agent in  collecting and conwry- 
ing  assets. I f  t h e  plaintiff i n  the  exercise of his  r ight  tn Fue p r o p  
party,  did so, but has, also, joined a n  unnecessary par ty  no injnsticp has  
been done i n  t h e  premises as  the payment of the  judgment is rcqtrictetl 
hy i ts  very terms to the  assets i n  t h e  hands of Gurney  P. Hood, as  
s tatutory rcceiver of the Commercial Bmlk and T r u s t  C o m p a l ~ g .  

W e  th ink  the  real  p a r t y  i n  interest n a s  the  Corporat ion Comniissioii, 
I IOI\ -  Gurl l ry P. Hood, C'omniissioiier of B a l k  ('. S., 446, ill p r t  : 
"Every action must  be prosecuted ill the  name of the real pnr ly  in  
interest, except as  otherwise proritled," cf ce f e ra .  

111 I ( '  1'1'11hf (lo., 108 2;. C., 783;  I : ' a d e ~  1 , .  I fof id ,  ( ' o t i l i . ,  203 S. ('., 
56. S. C. Prac t ice  and Procedure i n  C i r i l  Cases ( M c I n t o s h ) ,  a t  pngc 
1S6:  "Tha t  the  action must be i n  the name of the real par ty  in  interest, 
is  the  pervading feature i n  T h e  Code system; t h a t  is, i t  niust 11: by the 
person who is  entitled to  receive the f ru i t s  of the litigation.' ' 

W e  d o  not th ink  the plea of res jzidicafa set u p  by defendants can be 
sustained. Adjudicatio~; is not re s  jzidicata against those nni 1,arties 
to act io~r .  ,llcaclow.r ( ' 0 .  1,.  l !ryurz,  105 S. C'., 39s. I n  the jl~:lginelir, wo 

find 
S o  error. 

C I T Y  O F  H I C K O R Y  v. CATAWE.% C O U S T T  A S D  B O A R D  O F  E D C C A T I O S  
O F  CATAWBA C O U S T Y  ASD S E W T O S  G R A D E D  SCHOOL D I S T R I V T  
v. CATAWB.4 C O U S T T  A X D  R O A R D  O F  E D U C A T I O S  O F  CATAWBA 
COUSTY.  

(Filed 26 February, 1934.) 

1. Appeal and Error F b- 
A general esception to the judgment will not be sustained uhen 110 

irrc*gularity appears upon the face of the record. 



(3. Schools : ~ n d  School 1)istricts D a- 

7 .  S a ~ u c :  ( ~ o a ~ n t i c . ~  1': l ) -Cou~~ty may nhstune debt of spcrial charter dih- 
lricts incu~wyl  fov II(T( 'SS;II .~  ln~i ldings  ~ v i t h o u t  transfw of school 
pl'0l""'ty. 

8. S ; I I I I C ' - I ~ - ~ I ~ ~ ~ I ~ ~ ~  C O I I I I ~ S  sllnll assume debt of school district inc~irretl 
for nc'ccBhsary buildings is  not a mntter within its discwtion. 

tion \\it11 tlie counties, and the courts ha re  juriudiction and m a y  hear 
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HICKORY 21. CATAWBA COCXTY A S D  ~ ~ 1 1 0 0 1 ,  ~)ISTI<I( .T 21. C A T . ~ \ V ~ I A  ( ' 0 ~ 4 ' 1 ~ .  

9. Mandanms .I a-Fact tha t  official w o i ~ l d  bc guilty of ~~~~~~~~~~~anor 
will not preclncle mandamus m h w e  punishment \vonlcl not lwovidr 
remedy. 

JIandnmns will lie in fnror c,f slwc.iill chnrtcr tlistricth (IS : r  (v!u~lty 
:)gainst the county commissionrrs nntl rount)- hoard of erlucntio~~ to I . I I I U ~ I ' ~  

tlie assumption by the county of intlvhtetlncss incurrctl by the tliqt~,ict.: 
for the erection and equipment of school l)niltli~~r_.s necesnry to the ( Y I I I -  

stitutionnl school term. the tlc~fcntlnnts lwiliq public ngencics c l~nrwtl  I,! 
s tatute \ritli the performance of the :rct. ant1 thc fact that tlir ('o!lstir11- 
tion proritlcs that county com~nissiollcrs f a i l i ~ ~ g  to l~ei 'fi~rnl thrir tlutitw 
in regard to  tlie mxintel~nnce of the requirrd sc~lic~ol term sl io~~lt l  11c guilty 
of misdernea~~or, Art. IS, scc. 3, <loci: not l~reclutle the writ. since the 
l~unishment of defendmits would not lroritlc~ lr1;tintiff~ tlie rc,lichf to whicl~ 
they are entitled. 

~ m b l i c  schools hl1a11 Ire iiiailitaii~etl :tt lcast q i s  r r ~ o ~ ~ t l i s  ill e \  e ry  year," 
a11t1 sec t io~ i  3467 of the Co~isolitlatetl S ta tu tes  of Sort11 C':~rl,l!iia. l ~ r o -  

-cars 1)rior thereto, rite public scliools of the ci ty  of Hickory  ~7.-cJ1,0 

optlratctl a board of trustees of Hickory  Special C'1iartc.r Scliool Ijis- 

trict,  tlie boundaries of such district i i i c l u t l i ~ ~ g  all terr i tory 11 ithi11 :111,1 

some t e r r i t o y  \:.ithout the corpornte limits of the  ci ty  of Hicl iury:  :tnd 

tlic plaintiff, sew to^^ G~xt le t l  School Ihs t r i c t ,  m s  aud  hat1 bw!i olielx- 

tiiig as  a special char ter  sc!iool (1istric.t i t s  bouildaries ii iclutlii~g tcrr i tury 



I N  THE SUPREME COURT. 

3. Sul )sc ,c l~~wt  to the creation of wicl special charter  tlistricts a ~ ~ d  for  
tllc 1)uq)ose of erecting and e q u i p p i ~ ~ g  public school builclings tllerciii 
fo r  tllc c~msti tut ionnl  s i s  lrlo~ltlis tvrni, the tlofentlant county of Cata\vha 
Ilnvi~rg fnilr3tl to proviclc such I~uiltlings, the plaintiff c i ty  of Hickory 
froin time to  t ime issuet1 a1111 sold it.; 1nu;licil)al scllool l~ontls and fro111 

4. 1 1 1  n t i~ l i t io~ l  to  tlie : ~ f o r ( w i d  two special charter  tlistricts t l ~ e r e  \yere 
also csta blishetl ill said conuty of C:lta~vbx f in :  othcr a l ~ w i a l  chart  or 
tlistricrs. to ~ v i t  : Catnwba, Lo~lg\- ie~v,  ,\laitltw, ITest Hi<!lcory :nld C O I I -  
over. and  saitl fire districts, f o r  tlic lmrposc7 of o b t a i ~ i i ~ i g  s r l~ool  1)uilti- 
i i ~ g s  Ilccwsnry for  the s i s  i i i o ~ ~ t l i s  sc'11ool tcr111 issl~etl :111d .sol(l scallool 
I m ~ ~ t l s  of anid distric.is and 011 n-llicli tlicre was tlucl. a ;  t l ~ e  time ~ i c ' s :  

I ~ ( ' l ' t : i ~ l i ~ f t ~ r  i.eferrcxtl to, the l ) r inc ip ;~ l  sum of $179,000. 
5. T h e  tlrdc~~id:liit, C,"ata\vl)a ('ol~ilty, ill : d d i t i o ~ l  to r o ~ i s t r w t i l l g  a1111 . . 

( Y I I I I ~ ~ ) I I I ~  public scliools ill local ant1 i ~ o ~ l l o c a l  t a s  districts t l~rougliout  
111(1 county ai~cl l e ~ - y i ~ ~ g  n eouiit~-:vitle t a s  to 1 ) ~  tlierefm~r as  aforcsairl. 
0 1 1  or aIjo11t the clay of , 19  , ant1 p ~ w s u i ~ n t  to st:rtntc 
:iuthorizi~il: the  11onrcl of etlucatioi~ :111t1 c20uiltr coinni iss ioers  to inclutli~ 
in  dt.l)t s e r \ . i c ~  the iili lehted~~esa "of al l  districis," took over ant1 : ~ s s u ~ ~ ~ c . t l  
srltool I I I J I ~ I ~ S  of said five special cliarter ~ l i s t r i c t s  i n  t l ~ c  : I I I ~ O I I I ~ ~  of 
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vould  have assumed said bonds, ant1 on t r i a l  of t h i j  c a u v .  through i ts  
counsel. states tha t  it  will now assume said bonds, if the p1ni11tii-T~ uould  
agree to  surrender  their special charter  r ights  and  convc-  their school 
properties to the defendant, county board of education. 

7 .  B y  v i r tue  of the  School AIaehinery Act of 1933, tlie said II ickory 
ant1 Sen to11  special charter  districts, insofar as  tlie operation of the 

schools therein is concerned, were declared noncsis tcl~t .  and tllc 
public schools of the terr i tory formerly embraced i n  such dim-ictq, nit11 
tliose of other terr i tory thereto added by the S ta te  School Coinmis~ion ,  
a r e  non. operated and mailaged by trustees of city a d m i i ~ i s t r a t i r r ~   unit^ 
and  as  a p a r t  of t h e  S ta te  general nntl unifornl  sgstem of public sr l iool~.  
S. T h e  Hickory  and Newton special charter  districts contaun all- 

1)rosimately fifty per cent of the populat loi~,  as ne l l  as  about one-half 
ill valuation of all  tasable  property i n  saitl county, ant1 the taxpsj-err. 
of said two districts, i n  addition to having paid thc~ greatcr  portion of 
tlle indebtedness incurred by said districts i n  erecting ant1 equipping 
public schools therein fo r  the  six months school term, a i ~ t l  11:lyiilg ail 
aniiual levy of 19 cents on each $100.00 of tasable  property tovar t l  
liouitlation of the  balance of said ind~btet lness ,  haye becn a1111 now arc. 
required to p a y  a p l ~ r o x i n ~ a t e l y  oi:e-half of the  indebtcdlicse i i ~ c ~ r r r c t l  
by the county i n  erecting schools i n  districts other than  Hickory ant1 
S e n  ton. as  n e l l  as  about une-half of the bonded i n t l e b t e d ~ ~ e ~ .  of s:litl 
five special charter  districts which was assumed by the  county. 

9. T h e  bonds issued by plaintiffs, respectively, do not esceed or equal 
fire per cent of the  taxable property v i t h i n  saitl districts, respectively, 
nor  do they with the school building and equipment intlehtetliiess of 
tlie county of C a t a n b a  esceed fire per  cent of t h e  taxable ~ a l u a t i o n  of 
properties within said county. 

10. T h e  county of Catax-ba has  not prorided a n y  school buildings ill 
the  Hickory arid Sen- ton  districts fo r  the six months school term. a l ~ t l  
those erected and  equipped therein by said districts were, and  are. neces- 
sa ry  and proper  fo r  the constitutional six months scllool term. a i ~ t l  those 
erected and  equipped therein by  said districts were, and arc, uecessary 
and  proper fo r  the constitutional six months school t e r m ;  tlie builtlings 
i n  said two districts, on a n  average, a r e  110 more e x p e n s i ~ c  than those 
erected by tlie defendants throughout Catawba County. 

11. These actions were instituted in  Apri l ,  1933, and  the l~lnintiffq 
had  110 kilorledge of t h e  defendants' aso~uinption of tlie inilehtctli~css of 
sajd fire spccial charter  districts un t i l  a f t w  the  first I\iontlay ill Sep- 
tember, 1031. These ac t io i~s  a re  not barred by a n y  s tatute  of l imitat ioi~s.  

L~30n the foregoing facts  the court r e d c r e d  the following ju t lg rne~~t  : 
T h e  ccurt  b e i l ~ g  of opinion that  the  C'onstitution and laws of thc 

Stnte  impose upon the counties the manda tory  d u t y  of conscructirrg and  
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i ~ ~ a i ~ t i i ~  p i c  stool buildings fo r  1 i s  months school tt1rm, and  
that ,  t!iel.eforcl, it is p r o p w  for ,  alld t h e  d u t y  of, the  county of Catawba 
to  nsenIlic the oblig;~tions heretofore incurred by the  ITit'kory ant1 S e n -  
ton school tlistricts i n  twl ia t ruc t i~~g  a11t1 equipping schools fo r  the six 
i i i o ~ ~ t l i s  t r i r~ l i ;  an,l b e i ~ ~ g  of f u r t h r r  ol)iiiioli that  if the s tatute  v i t l i  r.t,f- 
cSrtwcc to the assuinl) t iol~ by tlir c o u ~ l t y  of tlie ii idebtt+l~~ss of a l l  school 
districts is  tliscretionary. then, undcr  the facts  i n  t11e.c case$, tha t  i t  
~ ~ o u l d  ro i~s t i tu tc  a n  a l ~ u s e  of disc-retion for  the comlnissioliers of Cntawha 
C ' o u ~ ~ t y  to :lssuine the indebtetl~less of five special charter  districats and 
c~sclude tlw Hiclkory and S e w t o n  dis tr ic ts ;  therefore, 

I t  is  ortlcrccl aud  adjudged by t h e  court,  tha t  the  t l e f x ~ d a ~ ~ t s  be, and 
they a r e  llereby c o ~ ~ ~ i n a n d e c l  to assume payinent of the $d(iT,000 of 
scliool huiltli l~g and  equiprrie~it inclebtedness of plaintiff, city of Hickory ;  
tha t  said tlcfenclants be, mid t h y  a r e  hereby commantltd ant1 requireti 
to assume payniel1t of the $64,000 of school building and  equipment 
i~~tlebtet lness  of tlie plaintiff, S e x t o n  Graded School Dis t r i c t ;  slid the 
tlefcntla~lt, Cntawba County, is hereby comniarlded to le1;y such county- 
wide t:is upon the t a m b l e  property within the county a:< rimy he necw- 
sary to pay  enid i r~debted~iess  wit11 iliterest as  same fal ls  due. 

F o r  the purpose of identification the borrds and inclebtetl~less of tlie 
city of Hickorx  referred to a b o ~ e  a i d  hereby adjudpcd to be oblig:~tions 
of C'atan-bn County a r e  as  f o l l o ~ ~ s :  

_lttlount Ishued by R a t e  of  Int. D a i ~ ~  of Issue 
$ 5,000 Ci ty  of Hickory 5~ / / 0 I June ,  1916. 

24.000 C i t y  of Hickory  6:b 1 X a r c h ,  1920. 
"3,000 ' I 'ou~i  of I-Iiglllaiitl 6 5 L I J n n i ~ a r y ,  1921. 

210,000 ( ' i t y  of Hickory  .3l, 2>b 1 , Janut~ry ,  1924. 

I t  is  f u r t h r r  ordered and adjudged tha t  tlie plaintiffs reco l r r  of the 
defendants their  costs i n  this  action to h c  tased the clerk of tlir  
Superior  Court  of C a t a n h a  C o u ~ l t y .  

7'11r tlcfcntlant\ esccptetl a i d  appealed upon assigl~ecl cryor. 

A \ n A ~ a ~ s ,  J. T h e  d r f e l ~ d a ~ ~ t s  e n t e r d  a g e n e r d  escep t io~i  1 o tlic judgrnent 
anti to  the jutlge's findings of fact.  -1s to the  judgnlent, the esccption 
points out no specific error  and  n e  find n o  i rregular i ty  on t h r  face of 
the record (Dimon I*. Osborne, 201 S. C., 489) ; and  a s  to  the facts, tiit, 
csception iq too indefinite to  brilig u p  for  rrxiex- t h e  f i ~ d i n p 3  of the  
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t l i a l  court.  n o y r i .  1 ' .  .Jar,cll, IS0  1. C., 479; S ' l u ~ . t r r a , t t  1 .  C ' o f f o r ~  
X i l l c ,  1 7 1  S. C.. 119;  Riddicl; P. F I X ~ V I P I ' S '  Assn., 132 S. C.. 11s. 

Tlie appellants escepted to the  court's refusal to  find certain addi- 
tional fact., hut i n  this respcct, also. the rul ing is  correct. Some of the 
~ * ~ q u f ~ t e d  findings embody conclusio~is of l a w ;  others, i n  ~ub~tnll?C! a t  
I e a ~ t ,  w r r e  adopted by tlie cour t ;  a few are  incidental to the main  con- 
t r o v e r y .  Tliosr nliich a r e  more rrlevant a re  based upo11 tlre following 
c.irc.un1stancc.: T h c  charter  of the city of Hickory provides that  a11 t l i ~  
terr i tory within t h r  corporate limits of the ci ty  shall constitute a public. 
school district to he known as  the  "Hickory School District" and tha t  
the ci tv  council shall be charged with the d u t y  of maintainiilp ~ ~ i t l l i n  
the district a n  atlequate system of public scllocls and of constructing 
a d  n ~ a i n t a i n i n g  buildings suitable fo r  this purpose. Pr iva te  L a w ,  
1913. chap.  68, Ar t .  1;. see. 1. Tlie charter  of the t o ~ v n  of S e n t o n  like- 
 rise p r o ~ i d e .  tha t  all  the t e r r i t o y  v i t h i n  the corporate liniits and  al l  
the t r r r i to ry  x i t h o u t  the corporate limits and v i t h i n  the  bountlaric; 
of the S e w t o n  Special T a x  Scliool District shall e o n ~ t i t u t e  n public 
school district to  be k n o ~ r n  as  "SP~ toll Graded School D i ~ t r i c t "  nlitl to  
be under  the esclusire control of a hoard of trustees. Pr iva te  L a v s ,  
1907, chap.  39. scc. 104, ef seq. 

I t  is c o ~ ~ t n i t l e d  by the  defendants tha t  to these respectirc districts, 
i n  ~ r l ~ i c l i  tases  m a p  be l e ~ i e d  and for  which bonds n i v  hc iqsurd, ~ i c  
s1ioultI app ly  tlie principle that  v h e n  a new g o v e r n n i r ~ ~ t i ~ l  i r ~ s t r u -  
nientalitv is established i t  takes control of tlie terr i tory and affairs 
o re r  v h i c h  it  is g i ren  authori ty  to  t h e  csclusion of other g o v c r ~ ~ m e n t a l  
instrumentalities. W e  h a r e  applied this  principle in holtliiig that  tlie 
extension of a public highn-ay through a ci ty  o r  tonn ,  or the inclusion 
witllin the  corporate limits of additional territory, does not t leprirr  the  
niunicipality of its exclusire controI over i ts  streets. G u n f e l  r .  San ford .  
186 x. C., 432; IlIicllaux zl. R0r1;y ,lIount, 193 3. C., 350; Pit l ie t f  z.. 
R. R., 200 S. C., 550; Cf. I lai ley T .  Wins fon-Salem,  196 S .  C., 17.  
B u t  the  doctrine is not allowed to prevail when the  govcrl in~ental  in- 
strumentality, as i n  this case, m a y  be inconsistent with the organic law 
or with statutes subsequently enacted i n  c o n t r a ~ e n t i o n  of i ts  purpose. 
T h e  t r i a l  judge w s  correct i n  declining to approve such of the requested 
findings of fact  as  do not appear  i n  the  judgment, and  his  refusal was 
equivalent to  saying t h a t  the proposed findings a re  not supported by 
the  evidence. I n  r e  T r u s t  Co., ante ,  12. T h e  result is  tha t  we a re  coil- 
cluded by the facts  as found by the court.  C'olisartl r ,  Dee 198 S. ('., 
350; I n  the X a f f e r  of Assessment 2.. R. R., 196 h'. C., 756; Ahhit t  L?. 

Gregory, 195 N .  C., 203. 
I t  i s  incumbent upon the  General  Assembly to authorize the levy of 

tases  f o r  t h e  support  of the public schools of the S ta te  (Greensboro .t.. 
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I Iodq in .  106 K. C., I%), and vlieri this is done the duty of proriding 
for thc mninte~larice of public schools in a county d e ~  o l ~  cs primarily 
U ~ I I  the board of county con~missioners. "Each county of the State 
4 a l l  be divided into a convenient nuniber of districts, in xvhicli one or 
more public scliools s l~al l  be rnai~itaiiiccl at least six ~nontl is  in evcry 
ycar:  and if the comriiissio~~ers of any eoui~ty  shall fail to comply with 
the aforesaid rcquireiucrlts of this section, they shall be liable to ill- 
dictment." Constitution, Art .  IS, sec. 3. This section is mandatory, 
1)ut the ~liode of perforinance is prescribed by statute. El l io f t  c.. Board 
of Equal i - ia f ion ,  203 K. C., 749; J u l i a n  v.  Il'ard, 198 N .  C., 480. Section 
,XG7 of tlic Consolidatetl Statutes requires the county commissioiiers to 
proride f u ~ l d s  for school buildings which shall be lightc,d arid  quipped 
TI it11 suitable desks for child re^^ and v i t h  suitablc table:; and chairs for 
tcacliers-hurl1 as are necessary for tlie maintenance of schools for 
a tcrrn of six ~nonths.  Section 3596(c) defines the debt service fund 
a11t1 directs its application, and section 55!19 prorides that tlie county 
board of education, with tlie approval of the board of coinrriissioners, 
]]lay include in tlic debt serricc fund in the budget the in~lebtetlness 
of all districts, includiug special charter districts, ln\vfully i~icurred 
ill c ~ r c c t i ~ ~ g  ailtl c~quippilrg school buildiilgs ~iccessary for tlie six rnoiitlis 
scliool terin. 

I'artly in consequence of the foregoiug statute this Court has recently 
:~ppro\-ed the assumption by a county of the payment of bonds previously 
irhiiptl 1)y scliool districts for the purpose of building and equipping 
snch sclloolliouscs as were necessary for the maintenance of schools 
for tlie constitutional period ( J l a m ~ e l l  v. T r u s t  Co., 203 S. C., 143) ; 
a~i t l  in elucidation of the proposition tlie ( ' o u ~ t  subsequently said that  
there is rlo sound reason why a school district should be required to pay 
out of it, own taxnhle property a debt which the Constitution imposes 
upon a county. Reeves  v. U o a d  of Educat ion,  204 N .  C!., 74. 

This is  the principle underlying the prmerit case. It is recognized 
117 the defendants who, according to the sixth finding of the facts, are 
~villing to assume paynient of the district bonds upon surrender by the 
plaintiffs of their special charter rights and upon corn cyance of their 
school property to the county board of education. This  situation raises 
the question whether the condition iniposed by the defendants is a valid 
defense to the plaintiffs7 actions. 

I t  will be observed that  the last paragraph of section 5599 is  not 
restricted to districts of any special character; i t  applies to "all dis- 
tricts, i~icluding special charter districts." The  limitation i s  to indebted- 
licss lawfully incurred in  the erection and equipment of necessary build- 
ings. The release of special charter rights is not a necessary coliclition 
precedent to the defendants7 assumptioil of the debt. 
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S o r  is it prerequisite to convey the school property in the affected 
districts to the county board of education. Under the law in  force 
when the present actions were instituted the title to the property of 
special cliarter districts was vested in  the trustees of the districts (C. S., 
5419, 5473, 5490(1), and the act of 1933, of which we take judicial 
~iotice, seems to contemplate continuance of this policy. Public Laws, 
1933, chap. 3 2 ,  sec. 4. The determinative question involves not so much 
the title to property as tlie uniformity of taxation, and under the de- 
cisions we have cited the latter point has been resolved against the 
contention of the appellants. Constitution, Art. V, see. 3. The asserted 
discrimination is emphasized by tlie fact that the board of county com- 
missioners has assumed the payment of bonds in the sum of $179,000 
issued on behalf of five special charter districts for necessary school 
buildings, leaving the Hickory and Il'ewton districts with the dual 
burde~i  of niai~itaining their own schools and materially contributing to 
the wpport  of all other public schools in the county. When the indebted- 
lies5 of "all the districts" laufully incurred for the necessary buildings 
and equipnie~it is taken over for payment by the county as a T V ~ I O ~ P ,  the 
local districts nre relieved of their annual payments. See. 5599. 

This is not a problem to be solved by tlie defendants in the exercise 
of their tliqcretion, or oue i11 tlie solution of which the courts are shoru 
of jurisdiction. The esercise of jurisdiction implies the right to hear 
cvidence on the question nhether buildings and equipment of certaiir 
types are eswitial  to the operation of the schools, and as the witnesses 
 rho tes:ifi~d as to these things were qualified to speak, the exceptions 
adtlrewed to tlie admissibility of their testimony cannot be sustained. 
T o  the :~cIiiiission of evidence there are other exceptions which upon 
iiispectio~l n e  find to be untenable; and this is true, likewise, with 
respect to tlie appellant's esceptioils to the court's refusal to strike 
certain allegations from each of the complaints. I n  denying the motion 
for no~ixuit there was no error. 

I t  is sugge.;ted that relief cannot be obtained by mandamus. The writ, 
issuing from a court of co~npetent jurisdiction, is directed to a pcrsoii, 
officer, corporation, or inferior court commanding the performa~ice of 
a particular duty which results from the official station of the party 
to nhom it is directed or from operation of law. I t  is a writ of riglit 
to which every one is entitled when i t  is  appropriate process for en- 
forcing a tleinnnd. Bur ton  z.. Furman,  115 N. C., 1 6 6 ;  Lowery v. School 
Il'r.ustecs, 140 S. C., 33. The  defcndants are public agencies charged 
with the performance of duties imposed by the Constitution and by 
statutes and upon their failure or refusal to discharge the required 
duties resort may be had to the courts to compel performance by the 
writ uf rnni~clamus. I t  i3 contencled that  the plaintiffs' remedy is by 
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inrl ictnicnt ( C o ~ i s t . .  L \ r t .  IS, sec. 3 )  :iiitl no t  11- matlt1;in~uq. Tlicrc> 
arc t l c ~ i ~ i o n s  i n  w l ~ i c l i  t h e  n.ri t  T V ~ S  t lc~lictl  o11 t h e  g r o u ~ ~ t l  t11;it t h e  co111- 
p l a i i r i ~ ~ g  l ~ n r t y  hat1 n rc.nictly 11y i ~ t l i v t i l ~ (  11t ; h u t  t h e  ~ w i y l ~ t  of : i l ~ t l ~ o ? i t y  
s u s t a i x  t h e  pos i t ion  t h a t  t o  s i~ lwrse t le  t h e  rcnic'tly 1,y mal l t l ; l l~ i~i i :  n 11:il.ty 
iilii,<t n o t  o n l y  l i avc  a n  ndeqllate legxl rtlmctly 11ut onc  I - Y I I I I ~ I ~ ~ ~ ~ ' ~ ! ~  to 
:~ffo?tl rt,licf o n  t h e  p n r t i c u h r  sul)jcc.t-n1:ittor of h i s  c u l o p l : i i ~ ~ t .  1'1111isli- 

mcwt of t l ic  t lefentlnnts ~ ~ o u l d  n o t  1 ) r o ~ i t l c  tlie relief  t o  I\-liicli t lrr  1)l:ri:l- 
tiff:: :Ire elrt i t led.  38 C'. J., 563. wc.  3 3 :  E'wnront  7.. C'rijilivii. 70 -1. I-)., 
711 : ( ' 01~1 .  e x  rcl .  Prha[fcr  1..  1TTi1l,~;i,s, 1 9  .\. I,. R., l27!) ;r l~(l  ; ~ ! ~ ~ r o t n t i o i i .  
Jutlgmclr t 

A \ f i r i i~e t l .  

A. A.  I.OCKRIDGE T .  R. .\ SJIITII  A \ D  J T I P ~ .  I<l<SSIT, 'T. SJIITII .  THI' 
HOME RUI1,DISG AND 1 , O I S  ASSOCIATIOS. A CORPOI{ATIOU, A Y D  

A. H. PATTERSON, TRUSTEE. 

(Fi led  25 February ,  1!)34.) 

1. Mortgages H j - \Tlic~e trustee or hiu agent pulcl~ases lrropcrty 
trustor may rlcct to treat sale as a nullity. 

JThcre the trustee or his a g m t  ~ ~ u r c l l a s e s  the  property a t  a forc.clnsurc 
sale under tlic te rms of :I d e ~ d  of t rus t  the  t rus tor  may elect to  trr:it tht> 
sa le  a s  n nullity and  dcmand n resnlc :IS against  t he  trustee o r  his : ~ g c i ~ t  
or purchasers f rom them with notice. eye11 though comlcetitirc hitlding 
a t  the sale was  not discouraged and the  lmrchase price re],resented the f a i r  
nlarliet ~ a l n c  of t h e  ~ ~ r o p c r t y  a t  tlicl time of the sale, nild the  t rus tor  
\\.as 11rese11t a t  t he  sale 31111 mntle 110 o h j ~ ~ t i o i i  thctreto. 

3. Same: JIortgagrs FI 111 - 13011~ fidc ~ n ~ r c h a ~ e r  without notice from 
trustee bidding in property at s;tlc nbtains good title. 

bona ficle purchaser for  rn lue  without notice t ha t  his grantor \\.:IS 

all agent of the t r u s t w  and  Itougl~t in the prol~cr ty  a t  t l ~  forwlosnrc sale 
cclnductcd by liimself, obtains good title f ree  f rom t11v equlta1)le r ight 
of the t rus tor  to t r ea t  the salc a s  a nullity :wd tlemand a rcwile. and  tlie 
11urch:isrr's testimony tha t  tlie ~~urc l i t r s r r  : ~ t  the sale \\.:IS not his  g gent 
in l~itltling in the  prolrt~rty, th:lt 11t. I;lic~\\- of ilo i r r g u k r i t y  ill the sale, 
and  th :~ t  h e  paid the  ~ i u r c l ~ n s c  11rice. and tha t  the  l)nrch:~se price rcllre- 
st'nted the f a i r  ninrltct r a lue  of tht, 1irol)c3rty a t  tllr tirnc of the sale i s  
siifficient e ~ i d e n c e  to su11l)ort :l fiil[lilig 11y the  tr ial  court iillon rsceptiolis 
to thc report  of the  referec t ha t  the l~urcll :~ser \\-as, a btrua fitlt, ~ ~ u r c h : ~ s r r  
for  ralue.  

3. Reference C' 8-Court mas ~u,\ie\r e\itltmc.e on t-\ctptions to r.c'fcrec.'s 
finding of fact and malic contrarj finding. 

JYllcre exceptions and asaignmrnts of er ror  a r e  aptly taken to a finding 
of fac t  by n referee the tr ial  court  has  the  power to  reverse such finding, 
r(~vic~\v (~ritlencc~, and malie a contrary tindiilg of fac t  on t h r  l~o in t ,  and this 
r ight apl~l ies  both to  coml)ulsory nud conscwt reference::. 
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-1. Appeal and Error .J r-Finding of fact by court is conclusive on appeal 
\\hen supported by competent evidence. 

Where the court, upon exceptions to the findings of fact by the referee, 
Ilenr. el idclice and makes a fiildinq coiitrarr to the referee's finding, the 
court'. r i~ i t l in~  is collclusi\ e on apl~cal \I he11 supported by coni1)ctent 
evidence. 

3. JIotetgnges I1 1, - Agent of trustee making sale and junior lienors 
should be parties to suit to set aside forec losu~~ .  

In all action by n trustor to treat a foreclosure salc as a nullity and 
obtain an order for resale on the grounds that the ~ r o p e r t y  was bid 
in at  the sale by an nqalt of the trustee, the agent of the trustee m ~ d  
the lioltlers of junior lieus ngninst the l~roperty should be made partics. 
C. S.. 436. 

6. Mortgages H h- 
The courts look with jealousy on the posver of sale contained in mort- 

<a:t>s nncl deeds of trust and tile 1)rovisions are strictly construed. 

. \ITF I L  by plaintiff f r o m  TT'nrlic k ,  J . ,  a t  J u l y  Term,  1033, of C 'LEI  t- 
L \ A  I,. .\fir111cd. 

T l ~ i s  i. nn action brought by plaiiitiff :~gaiiist tlefentIants to set aqicle 
a wle  u l i t l ~ r  a deed of t rust .  

Plai l~t i t l '  on 1 0  IIarcl l .  1929, executed to defendant, -1. $1. Pat terson,  
truqtec. for  the  H o m e  13uiltling a ~ i d  Loan Association of King's Moun- 
tain. S. C'.. a tleetl i n  trust on cer tain land t o  secure the sum of $3,000. 
T h e  .urw \I as d u l y  recorded i n  the office of the register of tlettls fo r  
C'lcl-eland Coulity, S. C.. i n  Book 142, 11. 227. 

'1 '11~ C o ~ n n ~ e r c i a l  B a n k  of King's M o u ~ i t a i l ~  held a s e c o ~ ~ t l  ~i ior tgagc 
for  wnie $l.P00 or  $2,000. 

Tlie plai l~t i f f  drfaul ted i n  the payments  of the  iiidebtedness to tlie 
Uuilding and Loail and -1. H. Pat terson,  trustee, offered the  land  for  
salc on G Aipri l ,  1031, and  defendant, 13. -1. Snii th ,  became the last and 
liiglleht h i ( l d ~ r  fo r  same a t  the sum of $3,323. T h i s  bid was raised a n ~ l  
a resale nits made on 4 N a y ,  1931, and J. R. Davis  became the last 
a d  I l i g h t  bidder a t  the  sum of $1,430. ,\. H. Patterson,  trustee, 
csccduted n deed to J. R, Davis  fo r  the purchase price of $2,430. Al 
report \ \ a \  niatle by A. H. Pattersoll,  trustee, to  the clerk and a correct 
setrleirielit was s l~own i n  t h e  clerk's office. O n  tlie same clay, J. R .  Ual-is 
n~acle a ripecl fo r  said property to  defendants, B. A. S m i t h  ant1 v i f e ,  
Bessie T .  Smi th ,  fo r  $2,500, n h o  i n  t u r n  on the same day, esccutetl a 
deed i n  t rust  to A. 11. Pat terson,  trustee, fo r  the  I Iome Building and 
Loail A\ssociation for  $2,000. 

T h e  mat te r  n as referred to Joseph C. Whistnant ,  referee. T h e  referee 
found anlong o t l ~ e r  fac t s :  "Tha t  J. R. Davis  acted a s  attorney and 
agent fnr  A. H. Pat terson,  trustee, and as  such conducted the sale and 
resale of said property. T h a t  the sale and resale were made i n  regular  
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form, and  f a i r  and  open, and  t h a t  t h c r t ~  \ \as  n o  effort I y  tlic a g m t  of 
the  trustee to  p reve i~ t  f a i r  c o m p e t i t i ~  (7 bicl~ling. T h a t  B &\. Smi th  T\ ai: 
lwcseelit a t  the  first w l e  and  kiicn. tliat J. R .  T)a\ is n a s  acting aq attorncy 
and agent f o r  A. IT. Pat terson,  tru.tec., ill conclnctiiig t h t ~  -aid ialc. ant1 
the  resale." 

"14. T h a t  B. A. Sniitli  and n i f e .  Besbic' T. Sini th,  i n  purcliasiilg 
the said property had kno~vledge of t l i ~  cnpncity i n  whirli  J. R. D ~ T  is 
served i n  connection nit11 the  sale ant1 resale. i n  tha t  aq 171-ex iclisly found 
herein H. A. S m i t h  bid a t  tlic firqt sale matle by J. R. l k l \  is, and  rlio 
resale n a s  merely :I continuation of -a111e, :rnd tlic recoi tli: n l ~ i c l i  n e w  
necessary to  f o r m  the  chain of tit le show qpecificnllp tha t  J. It. I ) ~ T  is. 
acting a s  at torney and agent of ,\. H. P a t t ~ ~ r s o n ,  t rus t t r ,  .old to hiill- 
self." 

T h e  tlefcnrlants, B. ,\. S m i t h  ant1 u i fc .  R v s i c  T. Smi th ,  tlenictl tlicl 
mater ial  allegation of the complaint and ill answer saitl:  "It is ad- 
mitted tha t  on or  about 15 &lay, 1931, J. R. D a r i s  wlcl and caolncyctl 
tlic w i d  lands described i n  the  (.omplaint to this tlrfe~idailt ,  E. Al. S m i t h  
and Bessie T. Smi th ,  f o r  price of $2.500, n l i i t ~ l ~  amourit t1ic.c deft.url:~nts 
lmid i n  good f a i t h ;  and  the  otlicr a l l rpl t ions a re  un t rne  arid d e n i d .  
T h a t  a s  to  the allegatioiis of paragraph  r ight  these d e f c ~ ~ d a i i t s  11wre ilo 
knowledge or  information sufficiei~t to  fo rm a bclief as  to  the t r u t l i f u -  
iless thereof, therefore deny the  same-it br ing :\llegetl 111 this  corliiec- 
tion tliat these defendants a re  innocei~t  purchasers fo r  ~ a l n e . "  

r 3 l l i c  referee's conclusions of law a r e  a s  f o l l o ~ r s :  "The conclusioiis of 
l aw a s  herein set out  a r e  soii~ewlint contrary to  t h e  coi~cept;oll nliicli 
had formerly been entertained by nic :IS tllr I n ~ v  i n  a cme of th i s  kind, 
but a f te r  illtensix e search I have bren 1111ablc to f inJ  a c a v  u11ic.h semis 
to al ter  the  rul ing i n  Gibsu?b 2'. 1I~ l rho t1 i . ,  100 x. C., piige 19-2, a11d I 
conclude tha t  this must  be tlie l aw todqv. I n  this  c o ~ ~ ~ l e c t i o n  I 11aw 
studied the  cases of TT700d u. T ~ l i s f  (lo., 200 S. C'., 1 0 5 ;  PI! / p p ~  7'. lTTr / ( l f f ,  
109 N. C., 737, a i ~ d  m a n y  others nliicli n e w  belicwd by tlie clc~fc~~d:~nt 's 
counscl t o  change the  forn1c.r ruling, bnt 1 l)elie\e tha t  t l l ~ r e  i s  :L tlis- 
tinction betwee11 the cases, :lild tha t  the la tcr  cases would liot have the 
effect of clianging the cloctriiie in  tlie formc'r caw, and  ~-o i~sequc~l t ly  I 
fiutl: F i r s t :  T h a t  the sale by .\. H. I'; i t t~rson, t rus tw,  by J. R. I lavis  
a s  at torney and agent to .J. R. Davis  is roidablc i n  so f a r  a <  it  t lepri\es 
t l ~ e  trustor,  -1. -1. Loclmdge, of the r ight  of rctlenlption, : ~ n d  since the 
t rustor  has  elected t o  so t reat  samc, as  under  the. law lie has  the r ight  
t o  rlect. Second : Thnt the clefe~ldai~ts,  l3. S m i t h  and  ~ { i f e ,  B e s ~ i e  T. 
Sniitli, h a r i n g  bought n i t l i  notice a re  11ow tlie liolders of the  legal ti t le 
to the. said property, s t a n d i ~ ~ g  i n  the  place of the  trustee, -1. H. Pat te r -  
son, and f r o m  the da te  of the  purchase un t i l  the (late of cltlction t o  avoid 
the sale, saitl B. A. S m i t h  and  wife, Bessic 'r. Slllith, n.3-e entitlecl to  
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l~qsess ion  of said land aud b>- the express tcrins of the deed of trust arc 
still entitled to possession. Th i rd :  That  -1. ,I. Lockridge, 011 rhc pay- 
ment to B. -1. Smith of the secured in(1e'otcdness and 11101wy Inn fully 
expended in  connection with same, is entitled to saitl property. hut if 
not done, then B. -1. Smith is entitled to a sale of said p ro lwty  to 
clear title to the property of thc right of redemption of -1. -1. Lock- 
ridge." 

Exceptions and assignments of error nprc duly made to tlic report 
of the.referee, by the defendants. 

The court below rendered the fo l lo~\ ing  juclgment : "This cause com- 
ing 011 to be heard before his Honor, Wilson TTarlick, judge prc~i t l i~ lg ,  
upon the report of Joseph C. TTliistnant, referee, antl the rsccptiolr~ 
duly filed thereto, and beiig heard, and the partics hal-in% x a i w d  11-ial 
by jhrY : 

,Ind it further appearing to the court, npon the heariug of tlir mnt- 
ter, that  R. A. Smith and wife, Bewie T. Smith, the present ovliers 
of said property, offered in open court to conl-rp this p r o p ~ r t ~  to the 
plaintiff, A. ,I. Lockridge, or to ~vhomsoever he might direct. for the 
exact amount a t  wllich i t  was bid off a t  tlie last sale made of same by 
&I. H. Patterson, trustee, a i d  that the said B.  -1. Smith and nife.  Bessie 
T. Smith, had previously offered to conl-ep said p r o p ~ r t y  upon said tcmls 
a i d  that  said propositioil n a s  also renewed npon the hearing of this 
matter before the referee, antl that the saitl A. A. Lockridge tlcclinl~! to 
repurchase ; 

A11d the court being of the opiuion that the referee has col.rectl,~ foumd 
that the sale of said prol~ertg, nzade by -1. H. Patterson, trnqtee, on 
4 Nag', 1931, a t  nhich sale J. R. Davis became the last ant1 highest 
bidder at the sun1 of $2,430, n a s  fa i r  and open and that said sale was 
made in regular form, and that there was no effort to p re~e i l t  fair ,  
competitive bidding, and that the plaintiff had knowledge of the datc 
of both of said sales and had full oppor.tunity to bid and that he 
declined to  do so, and that the referee has further found as a fact that 
the price of $2,430 represented the market value of the property at tlie 
time of said sale and that  the plaintiff failed to show by any e~ idencc  
offered that he had bee11 damaged by said sale, and that the plaintifi 
failed to either bid at said sale or to raise saitl bid thereafter n i th in  
the time prescribed by law, although he had the opportunity to do so, 
the court upon a hearing of this matter, affirms the findings of the 
referee touching all of the foregoing matters and, in addition thereto, 
finds as a fact that  B. A. Smith and wife, Bessie T .  Smith, are inno- 
cent purchasers for value and without notice and are entitled to hold saitl 
property free and clear from any claim or demand for r e d e  on tl,e 
par t  of A. A. Lockridge, orerruling the finding of the referee as to this 
fact and, upon the foregoing findings of fact. 
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It is ~ r d ( ~ r e d ,  adjudged and decreed tha t  the ?ale mndt. by  .\. H. 1':lt- 
tcr.011. trnstce, on -2 May. 1931, a t  wliich J .  R. Davis  11ec.ame the laqr 
and Iligl~est I~iddcr ,  n a s  f a i r  and  open ant1 that  w i d  real estate h r o u l l r  
a full  and f a i r  price. and  that  the plaintiff had fu l l  opllortunity to Ijicl 
a t  .aitl bale or t o  r a i v  saitl hid tlur111g the m t c r w n i ~ i g  tcli (lags tlicrc- 
after.  

. \ i~t l  i t  i-  f l ~ r t l i c r  or t i~ret l ,  adjudged and  dccrced tha t  I3. A \ .  Sniitli ant1 
n i fe ,  Bcsqie T. Smi th ,  a r e  inlioccnt pul~cliasers f o r  ~ a l i ~ c  and  u i thout  
notice, and  tha t  they a r e  entitled to hold lhc  said property f w e  all([ 
clear fro111 a n y  c l n ~ n i  or (1~iii:111d for  rebale 0 1 1  tlie par t  of tlic plaintiff,  
A\.  -1. Lockridge. 

It is  fu r ther  ordere(1 that  the plaintiff, A. ,\. Lockridge, take not l l i l~g 
hy his action. 

I t  is f u r t h e r  ordered that  a n  a l lonanre  of $75.00 be paid to Joucpli (I. 
I Y l i i s t ~ i a ~ ~ t ,  referee, ant1 tha t  onc-lialf be paid bv tlic l)l:~intifF anil 0111,-  

half hg the  defendants, and t h a t  tlle plaintiff he tased x i t h  al l  the o t l ~ f l r  
costs of this  action." 

The plaintiff made seTeral esception3 and a + y m e n t s  of error  aiitl 
appealed to  the Supreme C'ourt. 'The mater ial  oncs nil1 he consi t le~i~t l  
i n  the o p i ~ ~ i o n .  

( ' L ~ R K S ~ L .  J. T h e  first question irirolvcd as  stated by plaintiff, ib 
as  fol lons:  "If the at torncy and  agent who acts for  tllc trustee to sell 
property sells to hinmllf,  a s  tlie record i n  this case discloses was done, 
d o ~ s  the tleed of the trustee conrey ing  the property to  liis a t torney and 
agent 1x1s the equitable interest of the  mortgagor ?" T e  think ]lot, if 
~ ~ o t l i i n g  else appeared. 

We think the principle of l aw relied on hy the referee, sou~it i  i n  pr in-  
ciplc and the law of this jurisdiction as  set fo r th  i n  G ~ b s o n  v. R a r h u r ,  
100 S. C., 192  (191-198) : " ' I t  is a n  inflcsihle rule,' a re  the  word5 
of tlie late C'h icf J u s f ~ c e ,  a n  d s s o c  iafe Jusf i re  n hen the;. 75 ere uttered. 
' that nl ien a trustee buys a t  his own sale, c w x  if he g1~c.s a f a ~ r  price, 
the, ( c . , i r t i  q ~ i e  tiwit h a s  liis election to t reat  tlic sale as  a nullity, not he- 
rau.e t11crc is, hut hecause tlic3re m a y  he, fri111d. I h f h e r s  v .  R r o f h ~ ~ s ,  
7 I red .  Eq., 150. 

I n  Joyilrr c. F a ~ m c r ,  7 8  N.,C., 1 9 6 ,  af te r  land liad bee11 bid off I)y a n  
agent of the mortgagee, the mortgagor being present and  not objecting, 
n d  as  tenant  of the la t ter  remaining i n  posec~ssion f o r  a year, ~ ~ ( ~ e r t l i c -  
less, a s  110 i ~ i t e r r e n i n g  rlghts had  been acquired by o t l i e~s ,  and  no mis- 
colitluct i n  tlie selling was alleged, the rilortgagor was lieltl to he entitletl 
to  Iiave a resale, because, as  n a s  said by Rodman, J., i n  the opinion, 
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'the interest of a wndor  and a purchaser are so antagollistic that the 
same man cannot be allowed to fill both characters.' 

' In  all cases where a purchase has been made by a trustee,' (we quote 
from section 322 of the 1st volume of X r .  Jus t i ce  S tory ' s  excellent 
treatise on Equity Jurisprudence), 'on his own account, of the estate of 
his cestui  que  trmst, although sold a t  public auction, it is in the optio~l 
of the c e s f u i  que trust to set aside the sale, whether boiia fitle made or 
not.' " 

I n  H a y e s  c. Pace,  162 N. C., 288 (292) : "In Jones  v. P d e n ,  115 
S. C., 471, i t  is  said:  'There is no question, according to our authorities, 
that if a mortgagee with power to sell indirectly purchases at his on11 
sale, the mortgagor may elect to avoid the sale, and this without ref- 
erence to its having been fairly made and for a reasonable price. This 
is an inflexible rule, and i t  is not because there is, but because there may 
be fraud.' Gibson v. Barbour ,  100 N .  C., 192; F r o n e b e r g e ~  c .  Lewis ,  79 
N, C., 426; Cole v. S tokes ,  113 S. C., 270." 

I n  Owens  c. ,?Ifg. Co., 168 N. C., 397 (399) : "In exercising such a 
right, however, the utmost degree of good fai th is required, the mort- 
gagee being looked upon as a trustee for the owner as well as the 
creditor, and, in applying the principle, it is very generally held that 
such a mortgagee is  not allowed, either directly or indirectly, to become 
the purchaser a t  his own sale, and where this is made to appear the 
transaction, as between the parties and at the election of the mortgagor, 
is ineffective as a foreclosure, and the relationship of mortgagor and 
mortgagee will continue to exist. P ~ i t c h a r d  v. Smith, 160 S. C., 79." 

The serious question involved in this action is whether B. -1. Smith 
and wife, Bessie T .  Smith, obtained a good t i t le? They contended that 
they were innocent (bona fide) purchasers for value and without notice. 
We think so under the facts and circumstances of this case. From 
the finding of the referee they did not get a good title. The  referee 
found "that B. A. Smith and wife, Bessie T. Smith, in purchasii~g said 
property had knowledge of the capacity in which J. R. Davis served 
in connection with the sale and resale," et cetera. To this finding, 
defendants excepted and assigned error as follows : ' T o r  that the ref- 
eree's findings of fact S o .  14  are erroneous and unsupported by any 
of the evidence, and that his deductions therefrom are unwarranted, 
nherein the referee finds that  B.  A. Smith and wife, Bessie T. Smith, 
in purchasing the said property from J. R. Davis had knowledge of the 
fact that  J. R. Dar i s  acted as agent for the trustee, and that the said 
agent purchased a t  his own sale; and failed to state the agreemei~t 
whereby J. R. Davis became the purchaser of the said lands, when the 
referee should have found for his fourteenth findings of fact that B. -1. 
Smith and wife, Bessie T. Smith, were innocent purchasers for ralue, 
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and without notice of any infirmity in the sale by the trustee, if any 
existed." 

The judge in the court below sustained defendants? exception and 
assignment of error and found: "As a fact that B. A. Smith and wife, 
Bessie T. Smith, are innocent purchasers for value and without notice 
and are entitled to hold said property free and clear from any claim or 
demand for resale on the part of A. A. Lockridge, overruling the find- 
ing of the referee as to this fact and, upon the foregoing findings of 
fact." 

There was evidence to sustain these findings of fact. B. A. Smith 
testified in part:  "I bid the first time it was sold. I was informed that 
my bid had been raised. I did not attend the second sale. For the time 
being, I was not further interested in the property. Mr. J. R. Davis 
did not represent me in bidding in the property at the second sale. 
. . . I know of no irregularity in the sale of this land, if there was 
any. I bought the property from Mr. Davis and paid for it. My wife 
and I executed a mortgage or deed of trust to the Home Building and 
Loan Association to borrow money on this property. . . . I had 
no knowledge or information that there was any controversy about the 
sale of this property, or I would not have bought it. . . . On 15 
May, 1931, $2,500 for that property in controversy was a full and fair 
price. After buying it, I was willing to sell it. I will sell anything 
I have got except my wife and children." 

Mrs. Bessie T. Smith testified in part:  "I am the wife of B. A. Smith, 
who was just on the stand. I had no knowledge of any possible illegality 
in the sale, or of any complaint by Mr. Lockridge, at  the time of the 
sale of this property. Mr. Davis was not representing me." 

There was evidence to support the findings of the court below that 
B. A. Smith and wife, Bessie T. Smith "are innocent purchasers for 
value and without notice." 

I n  Polikoff v. Service Co., 205 N. C., 631 (634)) speaking to the sub- 
ject: "In Trust Co. v. Lentz, 196 N. C., 398 (at  page 406), 145 S. E., 
776, it is said: 'In view of the position taken by somz of the parties 
that the judge was without authority to change the report of the ref- 
eree-the reference being by consent-it is sufficient tc~ say that, in a 
consent reference, as well as in a compulsory one, upon exceptions duly 
filed, the judge of the Superior Court, in the exercise of his supervisory 
power and under the statute, may affirm, modify, set aside, make addi- 
tional findings, and confirm, in whole or in  part, or disaffirm the report 
of a referee." Citing numerous authorities. 

I n  Jones on Mortgages (8th ed.), Vol. 1, part sec. 417, p. 534, the law 
is thus stated: "An absolute conveyance intended as s, mortgage will 
retain its character in the hands of subsequent purchasers with notice 
of the rights of the parties; and hence, if a purchaser from the original 
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grantee knew the nature of the transaction, or knew of facts sufficient 
to put him on inquiry, he cannot claim to be the absolute owner, but the 
mortgagor may redeem from him, as  well as from the grantee. But  
where the third person has purchased in  good fai th for a valuable con- 
sideration, relying on the apparent absolute title of the original grantee, 
without notice of the defeasance agreement, he takes an  indefeasible title, 
and the original grantor has no right of redemption against him." 

Jones on Mortgages (8th ed.), par t  sec. 1060, p. 478, is as  follows: 
"Most authorities treat an assignee who takes in good fai th and for 
value, as a bona fide purchaser, protected against all equities and de- 
fenses of which he had no notice, both as against third persons dealing 
thereafter with the property, and as  against the mortgagor and his 
grantees." Corporation Commission, v .  T r u s t  Co., 193 N .  C., 696 (700) ; 
f l issen v. Baker,  198 N .  C., 433 (438). 

27 R. C. L., part  sec. 466, p. 701, is as follows: "To entitle one to 
protection as  a bona fide purchaser as against outstanding equities 
or an  unrecorded deed his purchase must have been made without notice, 
actual or constructive, of the equity or the unrecorded deed." 

Russell  v. Roberts,  121 N .  C., 322; W o o d  v. T r u s t  Co., 200 N .  C., 
105; Cheek v. Squires ,  200 N. C., 661. I n  K e l l y  v. Clark Co., 202 
K. C., 750 (754) )  i t  is sa id :  "The court's findings of fact, which are 
supported by the evidence, are as conclusive as the rerdict of a jury." 

I n  Sash C O .  c. X o o n e y ,  202 S. C., 830 (832) : "In a reference it is 
well settled that  the findings of fact of the tr ial  court are conclusive, 
except when there is no evidence to support them." 

In the present case there was evidence to support the findings of fact 
by the court below. 

A person is an  "innocent purchaser" when he purchases without notice, 
actual or constructive, of any infirmity, and pays valuable consideration 
and acts in good faith. Republic  Power & Service Co. v. Continental 
Credit C'orporafion, 12 S. W .  (2d) ,  906, 908, 178 Ark., 966. 

To constitute "innocent purchaser," there must be purchase for valu- 
able consideration in  good fai th and without notice, actual or construc- 
tive, of any defects i n  title to property purchased whether real or 
personal, so that receiver of organization having lien on property stands 
in no better position with reference to being innocent purchaser than 
organization would have been if i t  had acted in its own name. Led- 
be f t er  v. TT7righf (Tex.), 13  S. W. (2d),  388, 390. 

The record discloses that  there was paid $50.11 of the purchase price 
of the property on the junior mortgage. 

The  Commercial Bank and Trust  Company, the junior mortgagee mas 
not made a party to the action, nor was J. R. Davis. I n  Guy v. Elarmon, 
204 N. C., 226 (227) : "Foreclosure is an  equitable proceeding and the 
law as interpreted and applied in  this State, has uniformly commanded 
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a day in court for parties in interest." B a n k  v. T h o m a s ,  204 N. C., 
599 (601). N o  question was made as to the junior mortgage or J. R. 
Davis, not being made parties. I n  foreclosures and also in actions of 
this kind all persons necessary to a complete de t e rmin~  tion of the con- 
troversy should be made parties. C. s., 456. 

We repeat what was said in Alexander v. B o y d ,  204 K. C., 103 (108) : 
"The courts look with jealousy on the power of sale contained in mort- 
gages and deeds of trust and the provisions are strictly construed. I t  is 
a matter of common knowledge that  money originally loaned is usually 
some 25 to 50 per cent of the  value of the property. I n  these deflated 
times of stress and unemployment, where it takes twice as much labor 
and the product of the soil to equal a dollar in ralue as compared with 
the value a t  the time the debt was contracted, it behooves security 
holders to deal gently with the now impoverished real estate and home 
o~vners." This case further sets forth the equitable power of the courts 
to fix reasonable time and conditions in foreclosure hroceedings. 

I n  H o m e  Bui ld ing  and Loan Association v. Blaisclell, United States 
Supreme Court L. Ed., advance opinions, Vol. 78,  No. 5, 255 ( 2 7 3 ) ,  
handed down 8 January,  1934, quoting a wealth of authority, it  is  
said: ('In the absence of legislation, courts of equity have exercised 
jurisdiction in  suits for the foreclosure of mortgages to fix the time and 
terms of sale and to  refuse to confirm sales upon equitable grounds 
where they were found to be unfa i r  or inadequacy of price was so gross 
as  to shock the conscience." 

These principles we adhere to but in the present action the court below 
found that  third parties "are innocent (bona fide) purchasers for value 
and without notice." Fo r  the reasons given, the judgment of the court 
below is  

Affirmed. 

A. 0. NEWBERRY, MERCHANTS TRANSFER AND STORAGE COMPANY, 
MRS. KATE lMcGEHEE AND MRS. AMANDA C. BLADES, V. MEADOWS 
FERTILIZER COMPANY, A CORPORATION ; DAVISON CHEMICAL COM- 
PANY, A CORPORATION; A X D  C. WILBUR MILLER. 

(Filed 28 February, 1934.) 

1. Appeal and Error L +Court may declare order contrary to decision 
on prior appeal void ab initio. 

Where a judge of the Superior Court enters a temporary restraining 
order in a pending cause contrary to the decision of the Supreme Court 
on a prior appeal of the case from an interlocutory judgment, a later 
order entered upon the hearing of the temporary order that such tempo- 
rary order was null and void a b  ivitio is not, erroneous. 
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2. Garnishment E a-Attachment and execution against garnishees may 
issue prior to final judgment against defendant. 

Defendant's property or choses in action in the hands of third persons 
may be attached under C. S., 798, and esecution against the garnishees 
issued prior to final judgment against defendant, and the property held 
subject to the orders of the court pending final judgment. C. S., 397, 819. 

3. Same - Clerk may issue execution on judgment against garnishees 
without notice or hearing. 

Where judgment has been regularly entered against certain garnishees 
in proceedings under C. S., 798, the clerk of the Superior Court may 
issue esecution on the judgment against the garnishees without notice or 
a hearinq, C. S., 397, 666, 819, the statutes being construed in pal'i 
materia. 

4. Garnishment E +.4mount of bond required of plaintiff before judg- 
ment against garnishees is within sound discretion of court. 

Where garnishees several times more the court to increase the bond 
required of plaintiff before judgment against the garnishees should be 
rendered, and do not appeal from the court's refusal of their motions, 
they may not successfully contend upon a subsequent appeal from the 
issuance of execution on the judgments against them that the amount 
of the bond required of plaintiff rendered the issuance of esecution 
oppressire and unlawful under the circumstances of the case, the amount 
of the bond being in the sound discretion of the trial court. 

5. Constitutional Law E * 
C. S., S19, providing that judgment may be entered and esecution 

axrarded plaintiff against garnishees applies alike to residents and non- 
residents. persons and corporations, and it  will not be declared. uncon- 
stitutioni~l in an action instituted long subsequent to its enactment. 

d Federal Court subsequently appointing a receiver for the property 
niap not interfere by injunction with the processes of our courts against 
the property to enforce a judgment obtained against the possessors of the 
property in proceedings in garnishment. 

APPEAL by defendant and garnishees f rom Grady, J., a t  F e b r u a r y  

Term,  1933, of CRATEIT. Affirmed. 
Order  of J u d g e  G r a d y  : ( 'This cause c o m i ~ l g  on to be heard upon the 

petition of the defendants, duly verified, and of Meadows Fert i l izer  
C o m p a ~ i y  ef  al., garnishees, and  i t  appearing to the court tha t  on 2 
February ,  1933, execution was issued by the clerk of the  Superior  Cour t  
of C r a r e n  County, based upon a n  order or judgment of Lacy E. Lan- 
caster, clerk of the Superior  Court,  commanding the sheriffs to whom 

the same was directed to  levy upon al l  of the  property of the  garnishees 
i n  S o r t h  Carolina, and  i t  appearing f r o m  the  petition filed, p r ima  facie. 
that  the  issuarice of said executions was i r regular  and  unwarranted in 

law and  in fact, i t  is now, 
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Ordered that the clerk of the Superior Court of Craven County 
immediately recall said executions, and the sheriff or sheriffs to whom 
the same were directed are ordered and directed to release all property 
seized thereunder, until further ordered by the court. 

And the plaintiffs will take notice that  they are required to appear 
before the undersigned presiding judge of the Superior Court, i n  the 
courthouse at  New Bern, N. C., at  12 o'clock noon, on Wednesday, 8 
February, 1933, and show cause, if any they hare, why they should not 
be restrained from again issuing any execution in this cause until the 
final hearing thereof, and the liability of the principal alleged debtor 
is fixed and declared by the court. 4 February, 1933. 

HENRY A. G~RADY, Judge." 

"This cause coming on to be heard before the Honorable Henry A. 
Grady, judge presiding in the Fi f th  Judicial District, a t  this the 
February Term of the Superior Court of Craven County, and being 
heard upon the petition of the defendant Davison Chemical Company, 
Eastern Cotton Oil Company and Meadows Fertilizer Company, the 
order to show cause issued by this court on 4 F e b r u a r , ~ ,  1933, and the 
answer of the plaintiffs to said petition, upon the return day of the said 
show-cause order, to wit, this  S February, 1933; and it appearing to 
the court that said order was improvidently issued, and that  the issu- 
ance of the executions and the levies thereof by the respective sheriffs 
of the counties of Wayne, Halifax, Pasquotank, Perqilimans, Chowan 
and Craven mere properly made, and the property of thl? said garnishees 
in the said respective counties came lawfully into the hands of the 
said respective sheriffs, under said writs of execution, so properly issued 
from the Superior Court of Craven County on 2 February, 1933, and 
so levied on 3 February. 1933. " ,  

I t  is thereupon considered, ordered and adjudged that the writs of 
execution issued by the Superior Court of Craven County on 2 February, 
1933, mere regular, and fully warranted in law and in  fac t ;  that  the 
levies by the said respective sheriffs, under the said respective writs, 
on the respective properties of the garnishees, was in all respects regular 
and according to the due course of law and proceduie; and that the 
property so levied upon came duly thereupon into the possession of the 
said several officers of the court. That  the said order of 4 February, 
1933, is wholly null and void, and the direction theiaein to the said 
sheriffs to whom said writs of execution came to release all property 
seized under the said executions, is wholly null and void, and of no more 
effect than if the same had never been ordered. That so much of said 
order as directed the clerk of the Superior Court of Craven County 
to recall said executions, and the recall by the said clerk, is likewisi 
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null and void, to the same extent as though said order had never been 
entered. 

I t  is further considered, ordered and adjudged that  the said respectire 
sheriffs, to whom said writs were issued, upon redelivery or reissuance of 
the same to  them by the said clerk of the Superior Court, shall proceed 
in the same n lamer  xvith levies heretofore made, as if said esecutions 
had not been recalled by the court under the order which is now declared 
to have been void and of no effect ab in i t io .  

The clerk of the Superior Court of Craven County will certify tliis 
order to the respective sheriffs to whom executiolls have been issued, and 
to tlle clerks of the Superior Court of the counties to which said esecu- 
tions were issued, and said clerks n i l l  docket tlie same as is required 
by law of other judgments. 

It was agreed by all parties, through counsel, that this order might be 
signed out of the county and out of term to have the same effect as if 
entered a t  the hearing in  the courthouse of Craven Countj-. Doue at 
C'liliton, N. C'., this 13th F ~ b r u a r y ,  1933, as of 8th February, 1033. 

H E ~ X I .  -1. GRADP, Judge  I'resitl/ng in  t h e  5 th  Judicial District.  

To the foregoing judgment tlle defendalit and garnishees escept and 
appeal to tlie Supreme Cour t ;  notice w a i v ~ d .  Appeal bond fixed at 
$100.00.. I t  is ordered that the court roll proper, with the petition of 
defendants and garnishees, order of 4th February, 1933, answer of the 
plaintiffs. tliis judgment and defendants' assignments of error sliall toll- 

stitute the record and case on appeal. GRAD>-, Judge." 

"This cause comillg 011 to be heard and beillg heard by his Honor, 
7,V. C. Harris ,  judge p e d i n g ,  up011 motion of the defendant, Dari-  
son Chemical Company, to require the plaintiffs to give an in ju~ic t io l~  
b o d  to protect the defendant, D a ~ i s o n  Chemical Company, from dam- 
ages rebulting from the i~ijunctioii and restraining order issued hereill, 
said motion being made in accordance wit11 the opinion of the Suprrnie 
Court of Korth Carolina ill this cause at the Fal l  Term, 1932, and up011 
said motion hearing was had at n.hich i t  was made to appear to the 
court that tlie garniehees, 3Leadows Fertilizer Company and Ea5tern 
Cotton Oil Company might have funds in hand which could be applied 
to the debts due Davison Chemical Conipany but it does not appear 
that there are such funds now in tlie hands of the garnishees; 

Sow,  therefore, it  is considered, ordered and adjudged that the plaili- 
tiffs, on or before tlie 10th day of January,  1933, enter into a good and 
suficieat bond, to be approved by tlie clerk of the Superior Court of 
Craven County, Sort11 Carolina, in the sum of $25,000.00, conditioned 
that the philitiff n i l l  pay to the Davison Cliernical Company such 
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damages. not exceeding the sum of $25,000.00 as the Davison Chemical 
Company may sustain by reason of injunction, if the court finally de- 
cides that the plaintiff was not entitled to said injunction. 

I t  is further considered, ordered and adjudged that the motion of 
the defendant, Davison Chemical Company, for the increase of the 
attachment bond be and the same is hereby denied. 

This order is signed out of term and out of district by consent of all 
the parties with like effect as though signed in term an13 in the district. 

W. C. HARRIS, Jud!ge Presiding." 

Leon l'obriner, Spruill & Spruill,  W.  B. R. Guion, 1:. M. Green and 
R. E. Whitehurst for plaintiffs. 

L. I .  Moore and Kenneth C. Royal1 for defendants. 

CLARKSON, J. We think that the questions presented on this appeal 
hare hereto been adjudicated on the former appeal in t xis action. New- 
berry v. Fertilizer Co., 203 N .  C., 330.' 

I n  the former appeal is the following at p. 338: YVhen the officer 
serves a warrant of attachment and a writ of garnishment on a person 
supposed to be indebted to the defendant in the action. he shall at the 
same time summon in  writing such person as garnishee. C. S., 819. 
Judgment may thereafter be rendered in favor of the plaintiff and 
against the garnishee for the amount of the debt due hy the garnishee 
to the defendant in the action. K O  lien is acquired by the rendition of 
the judgment against any specific property of the garnishee, which is 
applicable to the payment of the debt. A lien can be acquired against 
such property, only by the issuance of an execution on the judgment, 
and by proceedings to enforce the execution." 

C. S., 819, is as follows: "When the sheriff or other officer serves an 
attachment on any person supposed to be indebted to, or to have any 
property of the defendant in the attachment, he shall at the same time 
summon in writing such person as a garnishee. Thl3 summons and 
notice shall be issued by the clerk of the Superior Court, or justice of 
the peace, at the request of the plaintiff, to appear at the court to which 
the attachment is returnable, or if issued by a justice of the peace, at 
a place and time named in the notice, not exceeding twenty days from 
date of notice, to answer upon oath what he owes to. the defendant and 
what property of the defendant he has in his hand and had at the 
time of serving the attachment, and to his knowledge and belief what 
effects or debts of the defendant there are in the hands of any other, 
and what person. When an attachment is served on a garnishee in the 
above manner, upon his appearance and examination, judgment may 
be entered up and execution awarded for the plainiiff against the 
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garnishee, for all sums of money due the defendant from him, and for 
all property of any kind belonging to the defendcnt, in his possessio~~ 
or custody, for the use of the plaintiff, or so much thereof as will satisfy 
the debt and costs and all charges incident to levying the same. All 
property whatsoever in the hands of any garnishee belonging to the 
defendant is  liable to satisfy tlie plaintiff's judgment, and must be d t x -  
livered to tlie sheriff or other officer serving attachment." 

The action of plaintiffs against defe~itiants, the prayer of tlie corn- 
plaint : 

"1. That  they have and recoyer of the defendants, joi~lt ly and sev- 
erally, the sum of $1,500,000.00 ; 

2 .  That  tlie defendants. and each of them, be reauiretl to accouut 
under oath for each of the matters and things herein complained of and 
that the records and accounts referred to on the books of the Meadom 
Fertilizer Company and Darison Chemical Company and C. W. Miller, 
be shown to the court and to an auditor to be appointed by tlie court 
a ~ i d  to set up  the exact and accurate figures relating to said transaction. 

3. Fo r  such other and further relicf as these plaintiffs may slion. 
themselves entitled to receive." 

111 all appeal to this Court-sce S e w b e r r y  c. Fer t i l i ze r  C'o., "O:! 
S. C., 416; S. c., 203 N. C., 330, it n.as held: "Where the complaint 
allege, a series of co~lnectetl tranwctions constituting one gencral scheme, 
participaied ill by the defendants, resulti~ig ill damagc to the !>laintiff 
for wliic.11 lie is elititled to recorer of the defendants jointly and w w a l l y ,  
tlie tlcfer~c!a~lts' tlerriurrer for mi,joinder of parties and causes is prop- 
erly overruled." 

'l'he clerk of the Superior Court of Craven County iswed all exwu- 
tion to the slieriff of Wayrle County, Sort11 Carolina. aftrr  rccitiiig 
tlie facts against the Eastern Cotton Oil Company, garnishee: ''you 
are therefore cornmanded, as often before, to satisfy the said juc!giilelit 
out of the personal property of the wid Eastern Cotton Oil C o n ~ p a ~ i y ,  
gar~~ialiee,  nithill your county; or, if suficieiit personal property cannot 
be found, then out of the real property found in your county belollgiug 
to said Eaqtern Cotton Oil Compai~y, garnishee, on the day nhen the 
said judgrnent was docketed in your couiity, or at any time tliereafter, 
ill nliose ha ids  soever the same may be; and have you this esecution. 
together with the money, before our said court, a t  the courthouse in 
S e w  Bern, oil 14  Narch,  1933, nest, then and there to render tlle smile 
to this court. 

Witness my  hand and seal of the Superior Court of Craven Couilty 
this 2 February, 1933." 

Also issued a like execution to Craven County on the same date a f t w  
reciting facts, against the Neadows Fertilizer Company, garnishee. I n  
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the order of Judge Grady, 8 February, 1933, in par t  is as follows: 
"It  is further considered, ordered and adjudged that  the said respective 
sheriffs, to whom sa'id writs were issued, upon redelivery or reissuance 
of the same to them by the said clerk of the Superior Court, shall 
proceed in  the same manner witli levies heretofore made, as if said 
executions had not been recalled by the court under ihe order which 
is now declared to have been void and of no effect ab initio." 

W e  see no error in the judgment of Judge Grady decllaring ab initio 
the former order that the clerk recall the executions and the sheriffs 
ordered and directed "to release all property seized thereunder until 
further ordered by the court." We think that  the writs of execution 
against the garnishees issued by the clerk of the Superior Court of 
Craven County, North Carolina, is  i n  accordance witli the former 
decision of this case above set forth filed I!) October, 1332 (203 AT. C., 
330). 

The main contentions of defendants were: "No execution could issue 
on Judge Frizzelle7s order until a final judgment had tleen rendered in 
the principal action." 

"The plaintiffs contend that  this statute and this decision authorizes 
the issuance of an  execution against the garnishees befwe there is  any 
adjudication tha t  the defendant is indebted to tlie plaintiffs i n  any 
amount whatsoerer i n  the principal action. We contend that  this i: 
not the law and that  no execution can be issued against the garni:h eei 
until the plaintiffs hare  established that  the defendant i s  indebted to 
tlie plaintiff in some amount." 

We think the plaintiffs7 contelltion correct. The  garnishees owe the 
money and it is no injustice to them that the property and fund be 
held until the plaintiffs obtain final judgment. 

We have no authority direct in point, but an  attachment can be 
granted under C. S., 798, in an  action for uiiliquidated damages before 
judgment. I f  it  were otherwise, a final judgment in the principal case 
might be fruitless. 

C. S., 823: "If judgment is entered for the plaintiif in the action, 
the sheriff shall satisfy the same out of the> property attached by him, 
if it  is sufficient for that  purpose," et cetera. This indicates that the 
property is held until final judgment and the sheriff t an  collect from 
the garnishee against whom judgment is entered. 

I t  arrests the property in the hands of the garnishee, interferes with 
the o~vner's or creditor's control over it, subjects it to the judgment of 
the court, and therefore has the effect of a seizure. J[iller v. Unifcrl 
States, I1 Wall., 268, 207, 20 1;. Ed., 135. 

The  proceeding by garnishment is designed to subject a debt due to 
the defendant, to the payment of the demand of his creditor, by inrest- 
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ing the creditor with a judicial power to collect and apply the amonnt 
due. TtTa?zzer 2.. Truly, 1 7  HoTT.., 584, 386, 1 5  L. Ed., 216 ; Goodwin 2' .  

Claytor ,  137 N. C., 224, 225, 230. 
The decisions contrary to the position here taken are i:ot controlling 

as we think under a liberal interpretation of the statutes that the csecu- 
tions can issue against the garnishees before plaintiff obtains fi11a1 
judgment. We think the judgment of Judge Frizzelle is sufficient to 
authorize the execution against the garnishees. 

28 C. J . ,  part  sec. 482, pp. 319-320 is as follo~vs: "It  follows froin thc 
ancillary character of garnishment proceedings that  ordinarily a T alid 
judgment against the principal defendant is essential to the ~al ic l i ty  
of a final judgment against the garnishee. However, in some jurisdic- 
tions the garnishment proceeding is, under the statute, made eqsentially 
a suit or action against the garnishee by defendant in the ilanie of R I I C ~  

foy the benefit of plaintiff and a final judgment may be e n t e r d  :ig:riil*t 
tile garnishee in adrance of judgment against defendant." 

I t  is contended by defeiidants: " In  no event m a r  an execution bc ~SCIIC(I 
against the garnishees by the clerk of the Superior Court n itllout notice 
autl hearing." 

Execution cannot issue against the ganiisliee nithout a spccific order 
of the judge authorizing the same," and cites C. S., 819, ~ 1 1 1 1 7 ~ .  vliicli 
provides that "Judgment may be entered up and execution anarded for 
the plaintiff against the garnishee." T e  think that \\hen the judginent 
is entered up the execution is awarded as a matter of course ailti can 
be issued by tllc clerk without application to the judge. C. S., 391. 

The defendants contend: '(Execution must issue, if at all, as a lnattw 
of discretion after notice and hearing. 

The other significant distinction b~ tween  the language of C. S.. 119, 
relating to executions against garnishees, autl C. S., 666, relating to 
ordinary executions, is that in the case against garnishees it is  pro^ itlul 
that execution 'may be . . . anarded,'  while in the case of ordinary 
executions it is specifically prorided that  execution 'shall issue.' This 
clearly shows that the issuance of execution against garnishees is at 
best a discretiouary matter v i t h  the court; and it appears that it iq the 
intention to proride for a notice and hearing before such esecutiuli 
shall issue." 

We do not think this contention tcnnble. We can see no distinction 
Letneen an execution on ail ord i~iary  judgment or an execution or1 n 
judgn~ent against a garnishee. They are both judgments and statutes 
to be construed in p a r i  m a t e ~ i c c .  I t  is contellded by defendants: 
'.The issuance of execution upon a $600.00 bond and under the circmm- 
stances of this case was o p p r e ~ s i ~ . e  a i ~ d  unlanful." 
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This niatter was discretionary and several times broup,lit up  on motion 
by defentlant before the court below mid no appeal taken from a refusal 
to increasc the bond. We set forth above "addenda to record." We ~c 
~io th ing unconstitutional in C. S., 919. This lan was on the statute books 
lotrg before this contro~c'rsy arosc7 and litigants in this juristiictiu~i are 
bound by its provisions-both residents a i d  iionresidetits, 1wrsons and 
corporations alike. 

Plaintiffs set forth : " B ~ t n c ~ e n  the time that  the first order v a s  made 
returnable, to ~v i t ,  8 February, 1933, an,l the actual signiug on 1:: 
February, 1933, to wit, on 11 February, 1933, the defendants, apparently 
ignoring or forgetting that the final determination of the niatter by 
Judge Grady \ \as to be niade as of 8 February, 1933, procured from the 
Uuitcd Statcs District Court, upon the uneo~itrorerted petitions of Davi- 
so11 C1ien1ic:d Company against tlie t n o  garnishced corp?ratio~is. . . . 
Orders, appointing Federal receivers of all tlie properties of tlie t n o  
mrporatio~is,  as me11 that theretofore attached in the Stzte courts as that 
11ot attaclied. LTnder these rece i~ership  orders, these t ~ o  Federal rc- 
ccirers hare  taken possession of the entire properties of tlie two corpo- 
ra t io~is  and are proceeding to administer the same over plaintiffs' 
protests." 

i n  53 A. I,. R., 1). 212, is tlie followi~ig : ('The repor t (d  case (Iirl-311~ 
Oil ( ' 0 .  1 . .  H a n ~ ~ l f o n ,  m f e ,  204), in effect follows the rule established 
by the above cases. 111 that  case, the recciver apparently conceded that 
the creditors nhose attachments and cxec'utioils nere  levied ill state 
court prior to liis appointment in the Federal court are entitled to a 
lien upon the property and to a preference in his admill lstration thereof, 
but asked for an injunctio~i against the sale thereof uuder judgments, 
attachnients, or execution from the state court, on the ground that 311 

ortlerly adriiiniitration of liis trust required that the money and property 
l c ~  ied ~ i p o l ~  he reduced to liis possession. It was held that the Fctleral 
court appointing the r e c e i ~ e r  had no jurisdiction to en,join the enforce- 
ir~ellt of attaclime~it and execution liens upon the property nhich had 
been perfected before the appointment of the receiver, oil the ground 
that such all iiljunctioli woul(1 violate section 26; of the J u d ~ c i a l  Code 
(36 Stat. a t  L., 1162, chap. 231, see. 720, Rev. Stat. U .  S. C., title 28, 
sw. 379.)" We see 110 error in the judgment of the court below. The 
juclginent is 

Affirmed. 
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STATE v. W. C. SORRIS .  

(Fi led  25 February,  1034.) 

1. Cr imina l  L a w  I .+-Motion f o r  nonsui t  m u s t  b e  m a d e  a t  close of Sta te ' s  
e r idence  i n  o r d e r  f o r  mo t ion  a t  close of a l l  evidence t o  b e  considered.  

C. S., 4643, serves the same IJurpose in criminal prosecutions as  C. S ,  
367, serves in c i ~ i l  actions, and a motion for  judgment of nonsuit under 
('. S., 4643, must be made a t  the cloqc of the  State 's  evidence in order 
for  a motion thereunder made a t  the clnw of nll the  evidence to be 
considered. 

2. In toxica t ing  L iquor  G c- 
ICvidence of defendant's jiuilt i n  .this prosecution for  ~~osses s ion  of in -  

tosicating liquor and implements fnr  i t s  manufacture,  C. S.. 3411 ( h i ,  
( d ) ,  is held sufficient, and  defe1id:lnt's motion a s  of nonwi t  ~ c l s  cor- 
rectly refused. 

3. C ~ ~ i m i n a l  L a w  F e- 
A ~zolle proseqzti in a criminal action will not supllort a l11en of former 

jeopardy ullon a subsequent prosecution for  the  same oft'cnse. 

4. O i m i n a l  L a w  G m- 
The judgment of' a recorder's court must be proren by the record. of 

the court, ant1 i t% record may not be iml)cnclied col l :~ ter :~l l j  by 11nrol 
eridence. 

3. In toxica t ing  L iquor  G d-Evidence of defendant ' s  guilt of possession 
hcld sufTicient t o  suppor t  i n s t ruc t ion  i n  t h i s  case. 

rlli2olltrntlictt~(l evitlenc.~ tha t  upon the  oficrrs '  slimvin:: of : I  sonrc.11 
\\.arrant to defendant, tlie defendant went out to feed his hngs and tha t  
other members of his family tried to  dispose of or conceal i n t ~ ~ s i c a t i ~ l g  
liquor and imylements for i t s  manufacture wliicli were in tlie llc usc, i l~ld 
t l i ;~ t  the oificers found liquor nncl implements in tlie house nntl :I rig liitely 
firctl near tile l i o u ~ e  is  held sufficient to  supnort  nn instruction l ~ g  tlio 
t r ia l  court tha t  the  jury shoultl find defendant guiltj- if they believed 
the testimcniy beyond a rcnsonnble doubt. 

G. In toxica t ing  L i q u o r  B a- 
Actual or constructive possession iif intosicnting liquor i s  sufficient 

for  a conviction under C. S., 3411 (b!. 

7. Cr imina l  L a w  I j- 
Where the uncont~adic ted  eridence, if accel~ted a s  true. ~ , s t ab l i s l~es  cle- 

fendant 's  guilt, the court  may instruct  the  jury to find the  defendant 
guilty if they believe the  evidence beyond a reasonable doubt, but i n  
crimes in  \~liic11 intent is  a n  ingrrilient the question of iiiteut i. ordinarily 
fo r  the  jury. 

 PEAL by de fendan t  f r o m  b'int/aiir, J., a n d  a jury, a t  ,iprjl Term, 
1033,  of C o ~ u u n c s .  S o  e r ro r .  

T h e  h i l l  of i nd i c tmen t  is a s  fo l lo~ \ . s :  
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"The jurors for the State upon their oath present, that  W. C. n'orris, 
late of thc county of Columbus, on 1 Octohrr, 1932. with force and 
arms, a t  and in the county aforesaid, did unlawfully and wilfully pur- 
chase, possess, sell, transport, intoxicating liquors or possess equipmei~t, 
iinplenlcnts or ingredients for tlle purpose of n~anufactur ing  intoxicating 
liquors against the form of the statute in such case made and provided 
and against the peace and dignity of the State. KELLCM, Solicifor." 

A true bill was found by the grand jury against the defendant. The 
defendant entered a plea of not guilty and a plea of former, jeopardy. 

The evidence on the part  of the Sta te  was as followl: H. B.  Bruton 
testified in ua r t :  "I went there with a search warrant and found some 
liquor out in the field. There nere  three pints and some in a fruit  j a r ;  
three short pints. We found i t  out-in Mr. Norris7 field. I t  was about as 
close to  his house as  from here to the end of the coulthouse there. I t  
was under some pea vines. I saw his wife go out in the field and hide it. 
She carried it from somewhere about the house. The  defendant a t  tlle 
time was out in the field not f a r  from the house, working, feeding his 
liogs. We found two cases of home brew in the chicken coop, put on two 
pieces over the door. The  cases were like coca cola cases or bottled stuff. 
I reckon there were three dozen bottles to  the case. I believe that's what 
there was. I never counted it. 1 believe there were three dozen to the 
case. That's about all 1 know about it. We found an old s ta id ,  a 
gasoline drum in tlie edge of tlle yard, wrapped u p  in some sacks. The 
sacks were not big enough to hold i t ;  they were laid over it. I exanlined 
the drum. I t  had been smutted and it looked like it had been around 
fire, and it smelled like beer, the kind of beer they makc. whiskey out of. 
I don't remember whether or not we found any clay or mud on it about 
the top of it. I didn't go in tlle house; M r .  Watson and Mr. Stepheris 
\rent in the house. I could not swear that  the home brew is intoxicating. 
I have heard that  the liquor they call home brew is  intoxicating. We 
carried the home brew to Tabor." 
S. A. Watson testified in  part  as follows: "I went up  there with Mr. 

Stephens, and X r .  Stephens called X r .  Korris7 attention to tlie search 
warrant he  had to search his place, and he was going tc feed some hogs, 
and he didn't go back with us and n e  d r o ~ e  the car in the yard, and his 
daughter run  in the house, and I says, 'Boys, we will have to go now, or 
we ~ o n ' t  get it,' and we went in the house and his wife run  out wit11 
something in  her lap, and his oldest boy taken two jugs under his 
arms and went across the field, and she put the liquor 111 the pea vines. 
X c  and N r .  Bruton run up and we got the liquor and l,rought it to the 
house, and we found several jars and jugs in there that  had had liquor 
in them, and we found two cases of horne brew. I don't know whether 
there was two dozen or three dozen in  the case. W e  did not catch the 
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boy. H e  ruu  across tlie brancii pouring the liquor out on the way, and 
we could e~i ir l l  it on tlie buslles. They  were about half-gallon jars. T h e  
1)or u a s  a pond runner ,  and lie had  a pret ty  good s ta r t  on us. H i s  
daughter  taken some ~ c k s  antl th roned  them over tha t  old tlrum that  
lookc~l  to bc  ~ lbout  a thirty-gallon d r u m  and i t  had clay on it, mid she 
c o ~ r r e d  it  up  nit11 some litt le lings, and it  had four  brackets and it  was 
qrtiutty, and tliere v e r e  t n o  fifty-gallon barrels tha t  had  hail mash in 
them, arid they n r r e  mud,ly. a i~r l  r ight  back of the barn  x a s  a ditch 
tliat n c n t  :llrougli h i s  fieltl. aiid there was where the stuff had  been 
poured out,  or ill, on F r i d a y  niglit and  this  was S a t u r d a y  morning. 
T h a t  n a s  the old mash. JTe found the  place where the  r ig  had  been. 
'I'llcrc n a s  n hole about like the size of the barrel,  and  tlie coals had been 
rake11 back ill tliere. and  they n ere still hot. I could not s tand lily hand 
i n  it ,  and  tlierc Kcre some t i w s  broke over the  place to hide i t .  Froiii  
the l i o u v  the hole n as about as  f a r  as t h a t  building across on the corner, 
fifty or sertwty-five yards  probably. Tlie barn  n as  between this  hole, 
the tlitcli an(l  tlie house. TIP fieltl n a s  between this  hole, the ditch antl 
t l lr  liouw. I t  n as right side the ditch and tliere n as a bridge below where 
the -till nns.  or a t  least wlierc it  looked like it  n a s  n~anufac tured ,  a i d  
lie had  the r n o  empty barrcls ill his  barn." 

"Tlie defrnclant ofl'ered and the S ta te  admitted i n  e\ideilce judgment 
tloclit~t Xo.  1, county recortier's cnurt ,  Colunibus Couiity, j u d p ~ n e ~ i t  S o .  
4214. ~ \ l i i t ~ h  reatls as  fo l lons :  S ta te  r .  T. C. aiitl J e t t y  S o r ~ i , .  11 
October, 193" S. P. Docketed 11 October, 1932. 

Tlie notatioli 'S. P.' v n 3  a(11n~tted by tlie S t a t e  to i~ id ica te  a , z n / l ~ ~  
p1'0s~pll ."  

I ) c f e ~ ~ d a n t  ilitl-odncctl E. ,I. Naultsby,  judge of the recorder's court, 
a s  a n itnc-Y. Tllc recortl ia as  follon 5 : Q. ( (Did  you t r y  the case p ~ w d i ~ l g  
a t  bar  I I O ~ ! "  Mr .  I<ellurn: ('Oljjcction." Q. "Did you t r y  the caie of 
S ta te  c .  IT. C. S o r r i s  a ~ i d  J e t t y  S o r r i s ? "  M r .  R e l l u m :  "Objection." 
C o u r t :  "Tliat is not contraclicti~ig the  record." ,I. ( T e s ,  sir." Q. "Go 
al icn~l  ::nd tell Just ~ r l i a t  happened a t  the t r i a l?"  _I. "They were indicted 
f o r  l l a ~ i r i q  nli~qlrcy still i n  their puq.esion, is niy recollection." Mr .  
l i e l l u m :  " I t  oe tu l s  to us  tliat, this  being n court of record, that  tlie 
record nouhl  *Iiow n l ia t  took placr 11 it11 reference to  tliat case." C o u r t .  
"Yes, sir, YOU can't coiitrailict tlie record." Q. ( 'Did you liear the 
el-idence ?" M r .  I i e l l u ~ l i  : "Objection." -1. "Yes, sir." Q. "TVhat di3- 
position did you make of the  case of S ta te  c. IT. C. Sorr is :  and Jett:  
S o r r i s ? "  A h .  I le l lum : "Objection." Sustained. 

-It the  close of all  the el-idewe the defendant moved for  a directed 
~ e r d i c t  of riot guilty. 11otioli o\erruletl .  Defendant  excepted. 

T h e  defetidnrlt n i o ~  etl tha t  the j u r y  be instructed, upon al l  the PI i- 
dence, tha t  as a riiattcr of l au  the defendant sliould be clischarged as  
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having been placed in former jeopardy in the trial in the recorder's court. 
Motion overruled. Defendant excepted. 

Whereupon, his Honor charged the jury as follows: "(The court in- 
structs you if you find beyond a reasonable doubt the facts as shown 
by the testimony of all the witnesses and the record evidence, it will 
be your duty to return a verdict of guilty.) I f  you do not believe the 
witnesses, you would return a verdict of not guilty." 

To so much of his Honor's charge as is in brackets ahove the defend- 
ant excepts. 

The jury returned a verdict of guilty. Judgment was rendered by 
the court below on the verdict. The defendant assigned errors on the 
above exceptions and appealed to the Supreme Court. 

Attorney-General Brummit t  and Assistant Attorney-(fenera1 Seawell 
for the State. 

R. H .  Burns d2 S o n  for defendant. 

CLARICSON, J. The first exception a i d  assignment of error of defend- 
ant is as follows: "For that the court refused to direct the jury to 
return a verdict of not guilty." This exception and assignment of error 
cannot be sustained. C. S., 4643, is as follows: "When on the trial of 
any criminal action in  the Superior Court, or in any criminal court, 
the State has produced its evidence and rested its case, the defendaiit 
may move to dismiss the action or for judgment of nollsuit. If the 
motion is allowed, judgment shall be entered accordingly; and such 
judgment shall have the force and effect of a verdict of 'not guilty7 as 
to such defendant. I f  the motion is not allowed, the defendant may 
except; and if the defendant introduces no evidence, the case shall be 
submitted to the jury as in other cases, and the defendant shall have 
the benefit of his exception on appeal to the Supreme Court. 

Xothing in this section shall prevent the defendant from iritroducing 
evidence after his motion for nonsuit has been overruled; and he may 
again move for judgment of nonsuit after all of the evidence in the case 
is concluded. I f  the motion is then refused, upon c~ns~dera t ion  of all 
the evidence, the defendant may except and, after the jury has rendered 
its verdict, he shall have the benefit of such latter exception on appeal 
to the Supreme Court. I f  defendant's motion for judgment of nonsuit 
be granted, or be sustained on appeal to the Supreme Court, i t  shall in 
all cases have the force and effect of a verdict of 'not gui1:y.' " 

This section serves, and was intended to serve, the same purpose in 
criminal prosecutions as is accomplished by section 567, in civil actions. 
S. c. E'ulcher, 181 N .  C., 663, 769; ST. L.. Sigmon, 190 S. C., 687. 
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This motion of the defendant was made at the close of all tlie evideuce. 
S o  motion of nonsuit or to dismiss under the above statute was nladc. 
We think there was plenary evidence to be submitted to the jury. The 
sccond exception and assignment of error of defendant is as fo l lo~rs :  
"The defentlant moved that the j u ~ y  be instructed upon all the eridence 
that as a matter of law, the defendant should be discharged as having 
been placed in former jeopardy in the trial i n  the recorder's court." 
This esceptiou and assignment of error cannot be sustained. 

I n  8. z.. Thornton, 35 S. C., 256 (257-258) : "A aolle prosequi ill 
criminal proceedings, is nothing but a declaration, on the part of the 
prosecuting officer, that  he will not a t  that time prosecute the suit 
further. I t s  effect is to put the defendant without day-that is, he is 
discharged and permitted to l e a ~ e  the court, without entering into a 
recognizalice to appear at any other time-1 Ch. Cr. L., 480; but it 
does not operate as an  acquittal, for he may afterwards be again indicted 
for the same offense, or fresh process may be issued against him up011 
the same indictment, and he be tried upon it. 6 Mod., 261; 1 Sal., 21." 
S. u. Smith, 129 3. C., 546; S. u. Faggart, 170 N. C., 737 (744) ;  
TTTilkinson z.. TT'ilkinson, 159 S. C., 265. 

The court below ruled out tlie parol evidence in regard to contradict- 
ing the record. The record judgment docket, in the county recorder's 
court for Columbus County is as follows: "State v. W. C. and Je t ty  
Xorris, 11 October, 1938. IV. P. (nolle prosequi.)" We do not think 
that  the record can be impeached in this collateral way under the facts 
and circumstances of this case by parol evidence. 

Article 19, County Recorder's Court, C. S., 1563, is as  follows: " In  
any county in which a municipal recorder's court may not be established 
under the provisions of this subchapter, or i n  which such court has in 
fact not been established in the county seat, the board of commissioners 
may, i n  their discretion, establish, in the manner provided by this article, 
a recorder's court for the entire county, which shall be a court of record 
and shall be held a t  the county seat." 

Recorder's court for Columbus CouiitS is declared by statute, "shall 
be a court of record." 

I n  Foster c .  Voodfin, 65 S. C., 29 (30-31) : "The proceedings of a 
court not of record may be proved as other similar facts are. The 
proceedings of courts of record can be proved by their records only; 
this is by reason of the vagueness and uncertainty of parol proof as  to 
such matters, and of the facility ~vhich the record affords of proving 
them with certainty. Public policy and convenience require the rule, 
and a necessary consequence from it is the absolute and undeniable pre- 
sumption that the record spealiq the truth. This presumption, however, 
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would be inconsistent with justice, if it were held to mean anything 
more than that the record may not be impeached colla'erally." 

I n  Zopkins v. Crisp, 166 N. C., 97 (99) : "It is vell settled that 
where it appears upon the face of the record that the court had ac- 
quired jurisdiction of the parties and of the subject-matter of the action, 
the judgment therein is valid, however irregular it may be, and it must 
stand until set aside in a proper proceeding by competent authority. 
England v. Garner, 90 N .  C., 197; Harrison v. Hargrozc, 120 N .  C., 
106." 

The third exception and assignment of error of defendant is as fol- 
lows: "For that the court charged the jury that if ii find beyond a 
reasonable doubt the facts as shown by the testimony of ,111 the witnesses 
and the record evidence, i t  would be its duty to return a verdict of 
guilty." We do not think this exception and assignment of error can be 
sustained. 

N. C. Code, 1931 (Michie), section 3411(b) (Public Laws, 1923, 
chap. 1, see. I ) ,  is as follows: "No person shall manufacture, sell, 
barter, transport, import, export, deliper, furnish, purchase, or possess 
any intoxicating liquor except as authorized in this article; and all the 
provisions of this article be liberally construed to the end that the use 
of intoxicating liquor as beverage may be prevented. Liquor for non- 
beverage purposes and wine for sacramental purposes may be manufac- 
tured, purchased, sold, bartered, transported, imported, exported, de- 
lirered, furnished, and possessed, but only as provided by Title I1 of 
'The Qolstead Act,' act of Congress enacted October twenty-eighth, one 
thousand nine hundred and nineteen, an act supplemental to the Xa- 
tional Prohibition Act, 'H. R., 7294,' an act of Congress approved 
Kovember twenty-third, one thousand nine hundred and twenty-one." 

Latter part see. 3411(d) (Public Laws, 1923, chap. 1, sec. 4),  is as 
follows: "It shall be unlawful to hare or possess any liquor or property 
designated for the manufacture of liquor intended for use in violating 
this article, or which has been so used, and no property rights shall 
exist in any such liquor or property." The learned solicitor drew the 
bill of indictment against the defendant under the abore law. 

The evidence was to the effect that certain parties with a search war- 
rant went to defendant's place. The search warrant was called to de- 
fendant's attention, as they drove the car in the yard. (1)  Defendant 
immediately went to feed some hogs. (2) His  wife ran out of the house 
with three pints of liquor in her lap and some in a fruit jar and hid it 
near the house under some pea vines. (3) The boy took some liquor 
and ran across the branch, pouring out the liquor which he had in half- 
gallon jars, as he ran. (4)  His  daughter took some sacks and threw 
them over a 30-gallon drum. (5) Two cases of home brew were found 
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in the chicken coop, 3 dozen bottles in the case. They found several 
jars and jugs in the house. There was also found two 50-gallon barrels 
that had mash in them. They found the place where the rig had been, 
the coals still hot arid trees broken over the still place to hide it,  this 
was about 50 to 78 yards from the house. T n o  empty barrcls in  the 
barn. 

When the searchers appeared, the man went to feed his h o p .  the n jfc 
ran  out of the house with liquor and hid it,  the boy tool< some and 
ran and spilled it as he ran. The  daughter covered up the old 30-gall011 
drum. The scene was like a chicken h a ~ v k  flying into a barn lot and 
the chickens scattering. We do not think the charge of the court below 
prejudicial. I11 S. z'. J l e y e r s ,  190 S. C., 239 (243), citing many author- 
ities: "If the liquor was within the power of the defendant. in such 

~ s ~ o i i  was as a sense that  he  could and did command its use, the posse- ' 

complete within the meaning of the statute as if his possee~ion had 
been actual. 

The  possession may, within this statute, be either actual, or con- 
structive." 

I n  S .  c. Esfes, 185 S. C., 752 (784), speaking to the subject: ('But 
where, as an inference of law the uncontradicted evidence, if accepted 
as true, establishes the defendant's guilt it is permissible for the court 
to instruct the jury to return a verdict of guilty if they find the ei-idel~ce 
to be true b q o n d  a reasonable doubt. S. 2'. T'ines, 93 S.  C.. 493; 
S. c .  W i n c h e s t e r ,  113 K. C., 642; S ,  c .  R t l e y ,  i b id . ,  648; A .  1 . .  l l ' o o l a ~ d ,  
119 3. C., 779." 

Where the iiitent is an ingredient of the crime, the rule is different. 
I t  is said in 5'. e3. Razols, 202 3. C., 397 (399) : "The f~.audnleiit intent 
in this case was a question of fact for determination by the jury alrtl 
not an inference of law for the decision of the court." 

The jury rendered a r-erdict of guilty. The wrdict  n a s  a grnwal one. 
I n  S .  v. Szc~tzer, 187 K. C., 88 (96-9;), speaking to the subjwt :  "Thcre 
~i as a general verdict of guilty, which, in lair, was a verdict of guilty on 
each and erery count. The general \ crtlict of guilty upon tno  counts 
will be sustained if the e~ idence  justifies either. 3'. c. Toolc, 106 S. C., 
736; S.  v. Sfrange, 183 S. C., 775." 

K e  see on the entire record no prejudicial or reversible cyror. The 
case is a most flagrant r-iolation of the Ian-. The tiistil1el.y naq  in the 
\ e r g  shadow of the liome. On the p remiss  and in the home n , ~  liquor 
and the implenlents used in the trafic. This is a gorernment fou~it le~l  
on the consent of the governed, a democracy, the best so f a r  dwised by 
the human family. The nil1 of the mnjority uutler constitutional limi- 
tations, the supreme lair of the land. 
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The use of alcohol is recognized as a habit-formiug drug. The 
Grnrral  , lswiihlg of North Carolina, Public Laws of 1929, chap. 96, 
passed a11 act to require in the public schools of the State instructio~i 
"of the effects of alcoliolisn~ and narcotism on the liuman systrm." This 
tcacliil~g to have the effert to p re l e i~ t  the use of thes3 habit-forming 
drugs, so des t ruc t i~e  to the huniau family. 

The  people of this State on 27 May, 1903, voted "against the manu- 
facture and sale of intoxicating liquor" by a majority of 44,196. On ; 
3Toveniber, 1933, this State, out of a total vote of 415,535, voted 184,572 
majority for dry delegates againzt tlie repeal of the Eighteenth Amend- 
ment. From these mandates of the people, it  is the duty of all law 
officers to enforce and the people to obey this and v e  mr- y say, all other 
laws on the statute books-our civilization depends on orderly govern- 
m e ~ ~ t .  The able a i d  learned judge in tlie court below tried the case on 
the well s ~ t t l e ( l  principles of law applicable to the facts. 111 the record, 
we find 

KO error. 

BULLUCK AUTO SALES COJIPAST r .  WILLIAM MEYER. 

(Filed 28 February, 1934.) 

Sales H c 
The esecutiou of renewal ~iotes for a note given for the purchase price 

of merchandise, with knowledge a t  the time of such renewals of breach 
of warranty, naives the maker's right to set up a cbounterclaim for 
breach of warranty in a n  action on the last renewal no1-e. 

APPEAL by defendant from Earnhill, J., at October Tcrm, 1933, of 
N a s ~ .  

Civil action to recover balance due on renewal note given for pur- 
chase of autoniobile, and to foreclose retained-title contract to said 
automobile. 

Defense interposed, by way of coul~terclaim, to the arnouiit of plain- 
tiff's claim, and  more, for alleged breach of warranty in the sale of 
said car. 

It appearing from defendant's own testimony that the note held by 
plaintiff was "re~lewed, curtailed and renewed again" after the discovery 
of the alleged breach of warranty, the court nonsuited the counterclaim 
on the ground of estoppel, and granted judgment in  accordance with 
tlie prayer of the complaint. 

Defendant appeals, assigning errors. 
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T h o r p  LC. T h o r p  for p l a i n t i f .  
T .  T .  T h o m e  and J .  L. S i m m o n s  for  defendant .  

P a n  Cm~aa r .  Affirmed on authori ty  of Barco c. E'orlirs. 394 S. C., 
204, 139 S. E., 227, and Banl; 1 . .  l l o ~ i ~ ~ ~ c l ,  188 X. C., 243. 123 8. E., 12G. 

111 the  la t ter  case, the fol loning n a s  quoted f r o m  S C. J.. 444, n.itli 
appro1 a1 : "One v h o  g i w s  a note in  renewal of another  notc. 11 it11 klloul- 
edge at  the t ime of a par t i a l  fa i lu re  of consideration for  t!~c origiilal 
note, or of false representations by the payee, waires  such tlefci~sc am1 
cannot set it  u p  to defeat or reduce t h e  recovery on the rene-xal note." 

S o  error  having bee11 made to appear  of ~ ~ h i c h  d e f r ~ l d a n t  call corn- 
p l a i ~ i ,  the judgment ni l1  not be disturbed. 

-1ffirmed. 

(Filed 28 February, 1034.) 

Appeal and Error G a- 

Where a p l ~ l l n ~ i t s  file I!n brictf i l ~  the Sul)relr~e Court  nntl no  is 
made n ~ ~ p n ~ . e n t .  the jutlgmcnt  ill bc atfirmed upon motion of n~ipellee. 

,IITEAI, ky defe~idan ts  froin I l l c E l ~ o y ,  J . ,  a t  Chamber>, 1 1 u r l ~ l l - ,  22 
,Jaliuary, 1034. F r o m  GRAHAM. 

Proceeding under  Declaratory Judgmeii t  A\ct. chap. 101. l'nhlic Lanr ,  
1031, to determine plaintiff's r ights  ill certain lots situate ill the t o n n  
of R o b b i l ~ s ~ i l l e ,  Gral iam County.  

F r o m  a judgment declaring plaintiff to be the  o w l w  ix  f w  silnplo 
of the lands described i n  t h c  co~nplai l l t ,  thc  defendant i  rsi.rlitcld n11d 
gave notice of appeal.  

R. L. Phi2lips for p la i7~ f i f i .  
S o  counsel for  defendant .  

ST.\~,Y> C. J .  ,Is the appellants haye filed 110 brief ill this  ( 'onrt .  a ~ r d  
n o  error  is made apparent ,  the judgment d l  be affirmed on m o ~ i o n  of  
appellee, according to the usual course and practice in  e1.1c.h case.<. 
( ' o n ~ m .  2%. Diclis071, 190 x. C., 330, 129 8. E., 726. 

Affirmed. 
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T. DAVID PBRHAJI T. W. R. HIKKAKT AND MIS WIFE, SALLIE HINNANT, 
H. S. STANBACK, TRUSTEE, AXD MRS. h1. C. PERRY. 

(Filed '78 February, 1934.) 

1. Appeal and Error J +Motion to reinstate cause on docket after non- 
suit for failure to appear is addressed to discretion of court. 

After judgment of nonsuit has k e n  entered for plaintiff's failure to 
appear when the action is called for trial, a motion to reinstate the action 
on the docket, made by plaintiff later on the same day the case was 
called for trial, is addressed to the discretion of the cour:, and the court's 
order denying the motion is not appealable. 

2. Mortgages G c-Power of trustee to cancel deed of trust without 
knowledge of cestui que trnst. 

The trustor paid trustee the amount of the mortgaze debt and the 
trustee entered a cancellation of the deed of trust on the records, C. S.. 
'7594(1), without the knowledge of the cestut que t rus t .  Thereafter trustor 
sold the property to a bona fide purchaser for value. The cestui que 
trzcut brought action to have the cancellation declared null and void. 
Held, upon the facts fouud by the trial court, unexcepted to by plaintitt', 
the court's conclusion upon a motion to reinstate the case after nonsuit 
by default, that plaintiff's cause of action was without merit is held in 
accord with the decisions. 

, ~ P P E A L  by plaintiff from Barnhill, J., at Xovember Term, 1933, of 
WILSON. Appeal dismissed. 

The  plaintiff is the holder of a uote which mas executed by the de- 
fendants W. R. Hinnant and his wife, Sallie H inna~ l t ,  and secured 
by a deed of trust executed by said defendants to the defendant, H. S. 
Stanback, trustee. The land conreyed by said deed of trust is situate 
in  Wilson County. The deed of trust was duly rec0rdl.d in the office 
of the register of deeds of said county. 

The note secured by the deed of trust is  dated 9 May, 1924, and wad 
payable to the order of the Commercial Bank of Wilson on 1 November, 
1924. The plaintiff purchased the said nott. from the North Carolina 
Mutual  Life Insurance Conipany of Durham, IV. C., to whom the said 
note had been negotiated by the payee on 23 June,  1927. 

On 14 January ,  1928, the defendants W. R .  Hinnan:  and his wife, 
Sallie Hirinant, paid to the defendaut H. S. Stanback, tiustee, who was 
the cashier of the Commercial Bank, the payee, the amount due on said 
note, taking from said trustee his receipt for said amounl. On  18 Janu-  
ary, 1928, the defendant H. S. Stanback, trustee, without the knowledge 
of the holder of said note a t  said date, entered on the record in the 
office of the register of deeds of Wilson County, a cancc.llation of said 
deed of trust, C. S., 2594(1). 

The defendant Mrs. hf. C. Pe r ry  is  now the owner of the land de- 
scribed in the deed of trust, claiming title thereto under a deed executed 
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by the defendants TiT. R. Hinnant a d  hi'; x i fe ,  Sallie Hinuant,  wbse- 
quent to the cancellation of the deed of trust by the defendant H. S. 
Stanback, trustee. Mrs. 11. C. Perry  ic n purchaser for value of said 
Innd, without notice of any invalidity in the ca~icellation of the deed 
of trust securing the note held by the plaintiff, as slionn by ilie record. 

This  action is for judgment that  the cancellation of the deed of trust 
appearing in the record in the office of the register of deeds uf Wilboli 
County is null and roid as against the plaintiff. 

When the action v a s  called for trial at Sovember Tcrnl. 1033, of 
the Superior Court, the plaintiff failed to appear in persou or by coun~c l  
to prosecute the same. After the plaiutiff had b ~ e n  duly called, ant1 
had failed to appear and prosecute his action, the action was nomuitetl. 

Thereafter, on the same day, the plaintiff and his cou~lsel appeared 
and moued the court to set aside the judgment of nonsuit. and to re- 
instate the action for trial. On its findings of fact, the court concluded 
that  plaintiff's cause of action is not meritorious, and denied the motion. 
Plaintiff appealed to tlie Supreme Court. 

I I .  IIugh T l ~ o m p s o n  and E. J. Gaft-s f o ~  plaint i f f .  
F in th ,  R a n d  d? Finch and Dav id  T I 7 .  Isea,. for defendants .  

PER CCRIAII. The motion of the pIaintiff that the judgment of non- 
w i t  be set aside, and the action be reinstated on the docket for trial, 
n a s  addressed to the discretion of tlie rourt. Fo r  that reason, the order 
dcnyirg the motion is not revievable by this Court. The appeal from 
said order must be dismissed. 

The  plaintiff did not except to the findings of fact on vhich the court 
concluded that  plaintiff's cause of action is without merit. On these 
findings, the conclusion of the court v a s  correct, and is in accord wit11 
authoritative decisions of this Court. See Guuno  Co. v. TT'ulsfon, 187 
S.  C., 667, 122 S. E., 663; Bank T. iqazils, 183 S. C., 165, 110 S .  E., 863. 

2ippeal dismissed. 

T. DAVID PARHBhI r. J O H S  H. hIORGAS ASD HIS WIFE, CORA RIORGAS, 
H .  S. STASBdCI i ,  TRUSTEE, HATTIE  B. YOUNG, CAROLISA BUILD- 
ING AiYD LOAS ASSOCIATIOX A ~ D  I). S. BOYKIS,  TRUSTEE. 

(Filed 25 Februarr, 1034.) 

(For  digest see Parham a. H i n n a n f ,  ante,  200 . )  

A i ~ ~ ~ ~ ~  by plaintiff from B a r ~ h i l l ,  J . ,  at  Sovember Term, 1033, of 
W ~ ~ s u s .  Appeal dismissed. 



202 IK  THE SUPREME COURT. I206 

The plaintiff is the holder of a note which was executed by the de- 
fendants John R. Morgan and his wife Cora Morgan, and is secured 
by a deed of trust executed by the said defendants to the defendant 
H. S.  Stanback, trustee. The land conveyed by said deed of trust is 
situate in Wilson County. The deed of trust was duly recorded in the 
office of the register of deeds of said county. 

The note secured by the deed of trust is dated 2 January, 1925, and 
mas payable to the order of the Commercial Bank of Wilson, on 8 
January, 1926. The plaintiff purchased said note on 8 November, 1930, 
from North Carolina Mutual Life Insurance Compaly of Durham, 
N. C., to whom the said note was negotiated by the pa,yee on 23 June, 
1927. 

On 25 January, 1928, the defendants John H. Morgan and his wife, 
Cora Morgan, paid to the defendant H. S. Stanback, ti-ustee, who was 
also cashier of the Commercial Bank, payee of said note, the amount 
due thereon, taking from said trustee, his receipt for said amount. On 
the same day, without the knowledge of the holder of said note at said 
date, the defendant H. S. Stanback, trustee, entered on the records 
in the office of the register of deeds of Wilson County, a cancellation 
of said deed of trust, C. S., 2594(1). 

The defendant Hattie B. Young is now the owner of the land de- 
scribed in the deed of trust, subject to a deed of trust executed by the 
defendants Johu H. Morgan and his wife, Cora Morgan, to the defend- 
ant D. S. Boykin, trustee, to secure a note payable to the order of the 
defendant Carolina Building and Loan Association. Both the deed under 
which the defendant Hattie B. Young claims title to said land, and the 
deed of trust to the defendant D. S. Boykin, trustee, were executed and 
recorded subsequent to the cancellation of the deed of trust by which 
the note held by the plaintiff is secured. Both the defendants, Hattie 
B. Young, and D. S. Boykin, trustee, are purchasers f w  value of the 
land described in said deed of trust, without notice of any invalidity in  
the cancellation, appearing on the record in the office of the register 
of deeds, of the deed of trust by H. S. Stanback, trustee. 

This is an action for judgment that the cancellation of the deed 
of trust by which the note held by plaintiff is secured is null and void 
as against the plaintiff. 

When the action was called for trial at the November Term, 1933, of 
the Superior Court, the plaintiff failed to appear in person or by counsel 
to prosecute the same. After the plaintiff had been duly called and had 
failed to appear and prosecute his action, the action was nonsuited. 

Thereafter, on the same day, the plaintiff and his counsel appeared 
and moved the court to set aside the judgment of nonmit, and to re- 
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instate the action on the docket for  suit. On its findings of fact, the 
court concluded that plaintiff's cause of action was not meritorious, 
and denied the motion. Plaintiff appealed to the Supreme Court. 

M .  Hugh T h o m p s o n  and C .  J .  Gafes for p la in t i f .  
Finch, R a n d  & Finch and David D .  Isear for defendanfs .  

PER CURIAM. The  motion of the plaintiff that  the judgment of non- 
suit be set aside, and the action be reinstated on the docket for trial, was 
addressed to the discretion of the court. For  that reason the order deny- 
ing the motion is not reviewable by this Court. The appeal must he 
dismissed. 

The plaintiff did not except to the findings of fact on which the court 
concluded that  plaintiff's cause of action is without merit. On these 
findings, the conclusion of the court v a s  correct, and is in accord ~ i t h  
authoritative decisions of this Court. See Parhanz z., H i n n a n f ,  a n f e ,  200. 

Appeal dismissed. 

G. T. HATNIE, ADXIXISTRATOR OF THE ESTATE OF GEORGE HATNIE, v. 
SOUTHERN RAILWAY COMPANY. 

(Filed 28 February, 1934.) 

Railroads D c-Evidence of contributory negligence of plaintiff's intestate 
held to bar recovery as a matter of law. 

Judgment of nonsuit entered in an action hy an administrator of a 13- 
year-old boy of normal intelligence to recover for the boy's death, resultin4 
from nn injury received when the boy fell between moving cars of a freight 
train on which he was riding, is affirmed on authority of Tor t  2;. R, R., 
202 N. C., 51. 

APPEAL by plaintiff from X c E l r o y ,  J., at  September Term, 1933, of 
M.I~DISOK. Affirmed. 

This is an  action to recover damages for the death of plaintiff's 
intestate alleged to have been caused by the negligence of the defendant. 

The plaintiff offered evidence tending to show that he is the father 
of George Haynie, who was living with plaintiff in, or near Mar~ha l l ,  
in Xadison County, N. C., at the time he sustained the injuries n hicli 
occasioned his death, and that  these injuries were the proximate cause 
of his death, which occurred in an Asheville hospital on the day fol- 
lowing the injuries aforesaid; that  plaintiff's intestate slept at the 
home of plaintiff, and got his meals there; plaintiff testified that hi3 
son, the intestate, was thirteen years nr~d foul- months old at the time 
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of his death, though the school records show he  was fourteen years and 
four months old; that  plaintiff's intestat(. was a smart, bright boy, 
had completed the sixth grade in school, and was going into the seventh 
grade vhen  school opened again;  that  said boy knew the difference 
between right and wrong, and that said George Haynie was riding on 
one of defendant's freight trains, contrary to his f a t h d s  instructions, 
and without plaintiff's consent, and unlawfully, and without the knowl- 
edge or consent of the defendant, when he sustained the illjuries ~vhich 
terminated his life. 

That  when injured, George Hayiiie, had fallen bet~reen the freight 
cars on defendant's freight train, traveling towards Asheville, from 
Marshall, and within sight of his father's home, on a hill near dcfend- 
ant's railroad track;  that he apparently fell while rlimbing over a 
coal car partially filled with chat, in which he had been riding, arid as 
if he were attempting to grasp the ladder ,111 a box car immediately in 
front of the rnorine coal car. - 

That  when lie fell, one a rm and leg fell across the track in such a 
manner that the defendant's freight train passed over tllern arid crushed 
them between the wheels and the rail. That  this in jury  occurred about 
midday, n l d c  said train mas runn i l~g  between txelve aud eighteen miles 
an hour on I1 Nay,  1932, and that a nurnber of hol~oes were riding 
on defenJaiit's freight train at the time. 

That  defendant's frcight trains, ruiming through the tonn of Mar- 
shall and Uatlison County, were frequently used by hoboes as a means 
of transportation, arid plaintiff had whipped his son, tlie intestate, for 
riding on defeldant's freight trains. 

That  on the morning of 11 May, 1932, the day plaintiff's intestate 
was mortally injured, plaintiff had been inforrned that  his son, George 
IIaynie, was seen a t  Sandy Bottoins, a place about ten miles nest of 
Xarshall, on one of defendant's freight trains, which was going in a 
direction away from Marshall. That  in consequence of this information 
plaintiff approached one of defendant's freiglit trains nllich had passed 
through Sandy Bottoms on its way to Asl~erille, arid wllich had stopped 
ill the tonu of Marshall, a t  defendant's water tank, to take water, and 
that the plaii~tiff accosted the conductor of said freighi train, and told 
him he n a s  lookii~g for a boy on his freight train, and wanted to get 
his boy from said t ra in ;  that  he asked the conductor to put him off 
the freight train, whereupon the conductor replied that he had no time 
to fool n i th l~oboes, and n alked 011 towards the engir~e. Plaintiff re- 
mained nliere lie n a s  until tlie train left, and then rvturned into his 
restaurant. 

That  within about fifteen n h u t c s  after plaintiff's dcn~and on the 
conductor, of defendant's freight train, plaintiff's intestate n-as mortally 
injured while riding on this train. 
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At the close of the evidence the court dismissed the action as  in case 
of nonsuit. T h e  plaintiff excepted and appealed. 

George F .  Xeadows and Charles E. Jones for plaintiff 
R. C .  Kelly and Jones & Ward for defendant. 

PER CCRIA;\I. The  judgment of nonsuit is sustained by the following 
authorities: Tart  v. R. R., 208 N.  C., 52; Foard v. Power CO., 170 
N. C., 48;  Baker v. R. R., 150 S. C., 562; Ncredith v. R. R., 108 
N. C., 616. 

Affirmed. 

E D W A R D S  A N D  LEATHERWOOD v. W. L. McCOP AND HIS WIFE, 
ADA McCOY. 

(Filed 28 February, 1934.) 

Appeal and Error E d- 
A motion for certiorari directing the trial court who settled the case 

on appeal to amend or correct the case on appeal will be dismissed where 
movant does not make it appear that the trial court is willing to make 
the requested changes. 

APPEAL by defendants from Alley, J., a t  November Term, 1933, of 
Macox. K O  error. 

This is an  action to recover for professional services rendered by the 
plaintiffs as attorneys and counsellors at law to the defendants, a t  their 
request, and on their promise to pay to the plaintiffs the reasonable 
value of said services. 

The  issues submitted to the jury were answered favorably to the 
contentions of the plaintiffs. 

From judgment that plaintiffs recover of the defendants the sum 
of $1,000, and the costs of the action, the defendants appealed to the 
Supreme Court. 

C;. A .  Jones and Geo. B .  Patton for plainti f .  
I.$'. L. XcCoy for defendants. 

PER C u ~ ~ a h r .  Defendants' petition filed in  this Court for a writ of 
ce~f iorar i  directing the judge who presided a t  the tr ial  of the action 
in the Superior Court, and who upon disagreement of counsel, settled 
the case on appeal, to amend the case on appeal, must be dismissed. It 
appears that no exception was taken by the defendants to the matter 
which they v ish  i~icluded in the case on appeal, and that on the contrary 
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the defendants  agreed t h a t  t h e  reading of the pleadings to the ju ry  
should be dispensed with. F u r t h e r ,  i t  does not appear  tha t  if tlle 11 r i t  
is ordered by this  Court  the judge is n i l l ing  to anlend tlw ca*t O I I  appeal,  
a s  the  defendants desire. F o r  th i s  reason the petition is denied. S. 1 .  

l h o ~ n a s ,  184 N. C., 666, 114 S. E., 12; iSf. L!. Faulkner, 17; N. C.,  787, 
95 S. E., 171;  Barbel- v. Jusficc, 138 N. C., 20, 50 S. E., 445. I n  tlic 
last cited case i t  is  sa id :  " I t  is  olily n11ei1 the judge ha. 5ettled the c a w  
ill the exercise of his  proper jurisdiction, that  upon  affidavit of e r ror  
therein, a ~ ~ d  a letter f rom the judge s t a t i ~ ~ g  tha t  he u ill w r r c r t  it if 
g i \  ell the o p p o r t u i ~ ~ t y ,  tha t  th i s  Court  n d l  give hiin such oppor tu~l i ty .  
S u c h  letter f r o m  the judge is required, i ~ o t  as  a courtes~.  to liirn, nor  as  
a n  acknowledgment of a n y  inherent  discretion In h im,  hut because l t  
would usually be doing a r a i n  thing, and  must  often r~lbult i n  ncedles,i 
delay, to g ran t  a certiorari to  give tlic judge opportuni ty to  corrcct a 
case alreatlv certified bv h im as corrcct unless counstl have 11aJ the 
tliligeiice to  procure a letter f r o m  the judge s tat ing that  lie nishes to  
make the  correction." 

There  n a s  evidence a t  tlle t r i a l  tending to support  the coi~teutioiis of 
the plaintiffs with respect to the  issues submitted to  the jurx.  F o r  t h a t  
reason there n a s  no error  i n  the  refusal by tlic t r i a l  coul-t of defelitlmts' 
iriotion f o r  judgment as  of nonsuit.  -111 examination of the  record di>- 
closes 110 error  f o r  which defendants a re  entitled to  a new trial.  T h e  
judgnlent is  affirmed. 

S o  error .  

MOIILIC BUSCH H O I ~ I ~ O \ ~ l r : I ~ I A  v. SORTH CAROLISA DCPART&lEXT 
O F  COSSEILVATIOS A N  t DETELOP;\IEiYrC. 

1. Mastcr and Servant F a-Relation of master and servant or some 
appointment is prerequisite to application of Compensation Act. 

A 1)rerequisitc to the right of a clnimnrit to coml~ensntion untler the 
\\lorkmen's Compensation Act is some :rpl~)intn~ent or t11v c.siqttwce of the 
rel:~tio~i of master and servant, \vliicl~ Ixttl'r is contrnctnal i n  its n:ltnrc, 
i~ntl is t o  he tlrtc,rminctd by the rulrs wvt>l.~~in; '  the twt:il~lisl~merlt of con- 
tracts, express or implied. 

2. Same-\Vitness is not employee of party in whose behalf he testifies. 

A deputy forest \var(lcn eml~loycd 11y tlio D e l ~ a r t n i e ~ ~ t  o f  ('onscrratio~i 
ant1 l)cvt~loyment, u.110 is kin oCr of f ic io  gnuw warden and  11:lid :I corn- 
mission for reru)rting violations of the. :'alut2 laws, is not : ~ n  ~ ~ I L I ~ I ~ I I ~ C Y  of 
the Department of Conservation and I)evelo[ment in  testifying ;it the trial 
c ~ f  persons reported by him for violation of the game I;I\~;s. his com1)ensa- 
tion ns a witness being 11ag:lble accordi~iy to la\\. ns  a ~ ~ r t  of the costs 
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of the action, and where the game warden is killed by those against whom 
he testified as  a result of his testimony his dependents a re  not entitled 
to compensation for his death under the Workmen's Compensation Act. 

3. Master and Servant P +Warden's death resulting from testimony 
against game law violators held not to arise out of and in course 
of employment. 
d game warden reported certain persons for a violation of the fishing 

laws nnd testified against them a t  the trial for such violation. He was 
killed by them a s  a result of his testimony a t  the t r ia l :  Held, his death 
did riot result from an injury by accident arising out of and in the course 
of his employment. 

APPEAL by  plaintiff f r o m  Cranmer, J., a t  M a r c h  Term, 1933, of 
WT A I< E . 

Proceecii~lg under  Workmen's Compensation Act to  determine liability 
of defendant to dependents or next of k in  of J o h n  W. Hollowell, de- 
ceased employee. 

T h e  hearing co~nmiss io~ie r  found  t h e  following essential facts, which 
were la ter  adopted and approved by the  ful l  Commission: 

1. T h a t  the parties a r e  bound by  and  subject to  t h e  provisions of the 
JVorknien's Conipensation Act. 

2. T h a t  tlie claimant, Nollie Bunch  Hollowell, is the  widoxv and sole 
deuende~it  of J o h n  W. Hollomell, deceased. 

3. T h a t  the deceased a t  the  t i m e  of his  death was i n  tlie employ of 
the S o r t h  Carol ina Department  of Comervat ion and  Development as  a 
deputy forest warderl and en: oficio game warden, on a commission con- 
tract,  charged v i t h  the  du ty  of enforcing t h e  fishing laws and regula- 
tions. 

4. T h a t  the  i n j u r y  by accident, which resulted i n  deceased's death, 
arose out of and  i n  t h e  course of his employment. 

Up011 thehe findings, compensation was awarded. 
O n  appeal  t o  the Superior  Court,  the  award of the  Coinmission was 

YeJ ersecl ulitl the  proceeding dismissed upon the  evidence which shows : 
1 .  T h a t  J o h n  W. Hollon.el1 was appointed deputy forest warden 11 

J a n u a r y ,  1320, mid became ex oficzo game warden by  vir tue of chap. 
278, Public  Laws, 1929. 

2. That  sc~metime prior  to 30 August,  1930, J o h n  W. Hollowell re- 
ported to his  superior, H. T. Layton, a ~ i o l a t i o n  of the fishing laws 
by L e l i  and  Kermi t  Nixon, with t h e  result t h a t  upon complaint made 
by the sail1 Layton a v a r r a n t  was issued against t h e  said S ixons ,  
charging them with violatioil of the fishing laws. 

3. T h a t  n t r i a l  of the  mat te r  was had on 30 -iugust,  1930, and the 
said Johri TT. Hollon.ell appeared as  a witness f o r  t h e  State ,  being under 
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4. T h a t  upon the  conclusion of the  t r ia l ,  and a f te r  atljonrnment of 
c40urt, the said J o h n  TV. Hollo~vcll,  n11o lint1 departed from the  court  
room and  had  gone out into a public street, was assaultec~ and  killwl by 
the said Levi and Kermi t  Nixon.  

5. T h a t  t h e  deceased was r r c e i ~ i n g  no cornpeasation f r o m  the de- 
fendant, or a n y  other  agency of the  State ,  other t h a n  the  payment  of 
a fcc of fire dollars allowed f o r  r e l ~ o r t i n g  violations of the fishing lawh. 

rpoii this  evidence, the  judge of rhe S u p c ~ i o r  Court  -oncluded tha t  
the deceased was not i n  the ernploy of the  t lefendmt a t  the t ime of the 
assault, and t h a t  the i n j u r y  by accitleilt, nl i ich resulted ill his death, did 
not arise out of and i n  the course of his  eniploynient a <  a v a r d e n  of 
tlie Department  of Conserrat ion and Dex elopinei~t.  

Plaintiff appeals, assigiiing errors. 

STACY, C. J. I t  is  ii lai~ifest the assault,  \iliicli resulted in  Hollo\vell's 
death, was  occasioned bp t h e  testimony given by hini  a <  a wit~less  fo r  
the S ta te  on the t r i a l  of the two S i s o n s .  ' rhc  qucstioli the11 occurs: 
I s  a witiiess, who appears  a t  a judicial hearing a i ~ d  gives r ~ v i d ~ i i c c ~  under 
the  court's precept, ail employee of thc  par ty  lit igant ill n hose behalf 
he  testifies? T h e  answer is, S o .  

T h e  liability of one to pay, and the  riplit of ailother to receive, c20111- 

p u ~ s a t i o n ,  under  tlie S o r t l i  Carolilia Worknicn's Pompensu t io i~  Act, 
dcpentls, i n  the first iiistanc~e, upon some al)poiiitmeiit or the csiste~lccx 
of t h e  relation of employer and employr~e. n1iic.h la t ter  is c,ssciltially 
contractual i n  i ts  nature, and  is to be tleterli~incd by the ru l r s  goveriiing 
the estahl ishmc~it  of contracts, exprcss or iniplied. ( '~-e.cu r l l  1 % .  Publish-  
i n g  ("o., 204 K. @., 380, 168 S. E., 40s; l l7 i l so~ l  r .  C'la~ A ,  110 N. C., 
364. 14  S. E.. 962. 

Tlicrc is n o  co~l t rac tua l  relation bcat~~ctw :l p r t y  l i t ~ g a i l t  ai1c1 one 
who testifies i n  his  behalf a t  a jutiic*ial inqiiiry. T h e  only compensation 
a n i r ~ ~ e s s  a t  such a hearing is  entitled to r e w i ~  e is tlie v i t n ~ s s  fee al- 
l o n c ~ l  by law, o r  by order of court.  ant1 to be paid a s  a l ~ a r t  of tllc 
costs, bu t  i n  110 sense i s  the  witness a servaiit. employee, or agent of the 
p a r t y  i n  whose behalf he testifies. C'oriipare I l iwh f i e ld  2.. 1 ) c p t .  of C'on. 
a?[d Del.., 204 hT. C., 217, 167 S. E., h > > .  

presently applicable, the T T ' o r k r ~ ~ e ~ ~ ' s  Compensation Act, provides 
that  the term 'Lcii~ploytc," as used ill the a r t ,  l i l ~ i 1 1 1 ~  " e v t q  person en- 

apprei~t iceship,  espress or implied, oral o r  TI rittc.11 . . . exchiding 
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persons whose employment is both casual and not in the course of the 
trade, business, profession or occupation of his employer." 

The  courts of other jurisdictions have had occasion, uuder a variety 
of circumstances, to eximine the tests for determining the relation i f  
employer and employee, within the meaning of acts of similar import. 

Thus. in W e s t  Sa le in  v. Ind. Com.. 162 Wis., 57. 155 S. W.. 929, one 
temporarily engaged in assisting a village marshal in suppressing a 
breach of the peace was held to be employed a s  a policeman of the vil- 
lage, and ail employee within the Wisconsin Workmen's Compensation 
Act, which provides that policemen ant1 firemen shall be deemed em- 
ployees. 

And in C o u n t y  of X o n t e r e y  v. R a d e r ,  199 Cal., 221, 24s Pac., 912, 
47 A. L. R., 359, a bystander summoned by the sheriff to assist in 
making an arrest was held to be within the operation of the California 
Rorkmeil's Colnpensation Act declaring an employee to be ever. pcrsoii 
in service under any appointment. 

T o  like effect is the decision in Millam2 C o u n t y  c. Ind. C'o., 62 rtah, 
46, 217 Pac., 974, holding that  one employed by the sheriff to help in 
capturing an  escaped convict was in the service of the county and there- 
fore an employee within the meaning of the Utah Workmen's Compeii- 
sation Act. 

011 the other hand, in I n d .  Corn., o f  Ohio c. Henderson, 43 Ohio -Ipp., 
20, 182 S. E., 603, one engaged to rebuild a highway bridge for a 
stipulated sum, according to plans and specifications prepared by county 
engineer, was held to be a contractor and not an  employee \tithin the 
meaning of the Ohio Workmen's Compensation Act. 

h d  in R i n g h a m  C i t y  v.  Ind. Corn., 243 Pac., 113, a member of a 
volunteer fire company, injured while fighting a fire, was held not to be 
an  employee of the city within the meaning of the Utah Workmeil's 
Compensation Act. 

Again, i n  I n  r e  .Moore, 187 S. E., 219, a laborer, injured while work- 
ing in a furnace room of the State Teachers' College without espccting 

from said college and under an  arrangement existing between the 
ccllege, ur~employment relief agencies, and township trustee for furnish- 
ing unemployed men to the college nithout cost, was held not to be an  
"employee," nor was the college, the relief ageucies, or the trustee, an 
"employer," within the meaniiig of the Illdialla Workmen's Compensa- 
tion Act. 

To like effect is the decision in T'aicicla c. G r a n d  R a p i d s ,  264 Mich., 
204, 249 S. R., 826, holdiiig that   hen able-bodied citizens are set to 
work a t  common and un remunera t i~e  public tasks, there does not arise 
a contract of hire or the relationship of employer and employee, within 
the nleaning of the Michigan Workmen's Compensation Act, but only a 
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helping hand in behalf of public charity invoked and extended. See, 
alqo. Basham L?. County  Court  (W. Va., 1933), 171 S. IE., 893. 

The question has also been the subject of inquiry in this jurisdiction. 
For  e s a n ~ p l ~ ,  in Crestc~ell 1 . .  P u b l ~ s h i n ~  Co., supra, a newsboy selling 
newspapers and retaining as his own a part  of the proceeds-all o w r  
three cents apiece-and iiijured while engaged in the work, lvas held not 
to be an employee of the publishing company. 

L h d  in Bryson v. Lumber  C'o., 201 N .  C., 664, one hauling logs at a 
stipulated price per thousand feet, who was a t  liberty to haul the logs in 
his own way, vi thout direction frorn the o w n t ~ ,  and injured in the work, 
v a s  lield to be an ilideperitient contractor and not an enployee of the 
Lumber C'ompany, within the rneaning of the Workmen's Compensation 
- h t .  

The cases of Starling v .  V o r r i s ,  202 N. C'., 364, 163 13. E., 58.2, and 
I l u ~ l ~ e  c. I'er~lund. 194 S. C., 234, 189 S. E., 880, dealing with the 
status of special deputies sheriff under the Workmen's Compensation 
.let, are likenise iiistructire on the subject now under review. 

The bun1 of the whole matter .is, that  before the provisions of t h ~  
Worknlen's Conipensatioii Act are called into play, the relation of master 
and scrT ant, or e~iiployer and employee, or some appo~ntment,  must exist, 
a11d this is the initial fact to be established. ,111 emp1o:;ee is one who 
works for another for wages or salary, and the right to tleniand pay for 
lii, vrvices from his ciilployer would seem to be essential to 111s right to 
r c w i ~  e coiilpeiisatioii under the TVorlrmen's Compensatic~n Act, in case 
of ~ i i j ~ ~ r , ~  sustained by accident arisiilg out of and in t h ~  course of the 
c~iiiployiiieiit. In, re Xoore ,  supra;  hash an^ u. C o n n f y  C'ourt (SV. T'a., 
1933), 171 S. E., b93. 

But crrlii if it  be coiicedetl that I-iollov ell \\as an  cinployee of the 
I)epartineilt of Coiiser~ ation and l)e\ elopinelit, charged M it11 the duty 
of e~~forc i i ig  tlie fishing l ans  and regulatious, still the question remains 
a \  to nllcthcr tlie illjury by accident, nliich resulted in his death, arose 
out of and in tlic course of his enlploymeiit. Thc conditions antecedent 
to co~upel~satioil were considered in C'on~ud 7 .  E ' o u ~ Z r y  Po., 198 K. C., 
723, 153 S. E., 266, I lardcn  c. Furniture C'o.. 199 S .  C., 733, 135 S. E., 
72b, P h ~ f c r .  c. Ilcrlt~y, 200 S. C., 63, 156 S. E., 147, Dauu c. Veneer Co., 
200 S. C., 263, 156 S. E., 839, f l u ) l f  v. State,  201 N. C., 707, 161 S. E., 
203, U~'crrc'i.s 1 % .  I'ouc'r C'o., 203 K. C., 34, 169 S. E., 843. They a re :  
First, reli~tioii of employer and employee, or some appointment; and, 
second, i ~ l j u r y  by accidei~t arising out of ail11 in the course of the eul- 
plo?inciit. See, also, Roberfaor~ I ? .  I'ou,cr C'o., 20.2 N .  C., ,359, 168 S. E., 
413, oil n hat constitutes "course of cmploymcnt." 

1-1id~r t h e  authorities, and the pri i~ciplcj  they announce, n e  think 
it niust be lielti that Hollouell n.as not ail emplo-ec of the Departlnellt 
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of Conservation and Development in  appear ing  at  the t r ia l  of the two 
Xixons and  giving evidence on behalf of the State ,  and that  his  death 
was not the  result of a n  ( 1 )  i l l jury by accident. ( 2 )  ar is ing out of a n d  
( 3 )  i n  the course of his  employment as  a n  e n i p l o y ~ e  of the  Depar i lne~i t  
of Conservation and Development. Conrad c. Foundry Co., sup7.a. 

T h e  case was here before on a question of procedure, 101 S. C., 616, 
1 6 1  S. E., 89. 

Affirmed. 

(Filed 21 March, 1934.) 

1. Bills and Kotes C +Pledgee of note after maturity held not a holder 
in due course. 

The beneficiary in a deed of trust was indebted to a corporation ant1 
esecuted his note for the sum to the corporation and gave a s  co1lnter:il 
security the deed of trust and the note secured by same. Upon being 
pressed for payment by the corporation he borro\~ed a sum of money 
from an officer of the corporation and paid the debt to the corporation. 
and receired his canceled note from the corporation, and executed a ne\v 
note to the oficer of the corporation for the amount borrowed nnd Pare 
the officer of the corporation certain collateral security including the 
note secured by the deed of trust, which a t  the time it  was pledged anew 
to the officer of the corporation was past due. Thereafter the officer of 
the corporation, acting in behalf of the corporation, wrote the borrower 
congratulating him upon full payment of the sum owed the corporntio~i: 
Held,  the note to the corporation was paid and discharged and the ofhwr 
of the corporation cannot successfully maintain that he was a holder in 
due course of the note secured by the deed of trust, he having acquired 
same after maturity. 

2. Contracts B a- 
The co~lstruction giren a contract bx the parties thereto before differ- 

ences arise as  to its meaning will be considered by the. courts in in- 
terpreting the contract. 

3. Appeal and Error I3 b: K f- 
The appellant will not be allowed to change the theory of trial Upon 

appeal from that upon which the case was tried in the lower court. nor 
will such change be allowed upon a petition to rehear. 

PETITIOX by defendants to rehear  this case, reported i n  205 S. C., 
202, 170 S. E., 784. 

T h e  facts  a r e  these: 
1. O n  1 6  August,  1921, S. 11. Holland purchased f r o m  W. B. Fisher  

and  wife two tracts  of l and  i n  Cherokee County, g i r ing  notes due olie, 
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two and three years after date for part  of the purciase price and 
securing said notes by deeds of trust to T. J. Hill,  trustt>e, on the land's 
purchased. 

2. These purchase-money notes were hypotliecated with tlie Aridersoii- 
Duliii-Tarnell Company of Knoxville, Tenn., to secure a large iridebtrd- 
liess wliich Fisher owed to said company. 

3. Thereafter, OII  5 December, 1923, S. 31. Holland a11d wife re- 
coiiveyed the two tracts of land above mentioncd to 11'. l3. Fislier and 
v.iftx ill full settlement of the purchase indebtedness then outstandiiig 
against said lands. This deed was registered 23 MarcE, 1923. 

4. The  original notes and (Iced3 of trust were not delivered up ant1 
surreildered to S. hl. Holland and \rife for the reason that they wert' 
then held by ,Indersoii-Dulin-'iTariiell Comp:niy as collateral security. 

3. 011 29 December, 1925, Fisher's indebtedness to 1~ndersoi1-Duliil- 
Varnell Coinpaiiy had been reduced to $2,5lS.2S, and they were prcssiiig 
for payrne~it. 011 that  date, W. B. Fisher horro~vetl from EI. 1,. Duliii 
enough money to pay his indebtedness to the *liidersoii-Dulin-Varnell 
(,'ompany, executing his note to 1%. L. Dulin ill the sum of $2,766.70. 
aild securing the same by eol1:~teral a i d  taking from Dulin receipt for 
said c.ollatera1 ~vhicli included the notes and tleeds of trust executed by 
S. 11. Holland and wife mentioned in paragraph 1 aboxe and other 
collateral not held by the corporation. I11 :I letter to Fisher, dated 31 
l)ct~eriiber, 1925, Duliil, wr i t i i~g  oil behalf of tlie corpor;ition, said : "It  
has been ~ e r y  gratifying to us and x e  kiiow it must lle gratifying to 

ou, tliat when you were here this week you mere ill a position to settle 
everything owing to Anderson-Dulin-Yarnell Compa11:r with interest 
on all past due business arid your accoui~t n a s  closed up in full and in 
a very, very satisfactory way." 

6. Tliereafter, the lands in question \verc5 divided into lots, and, be- 
giiiiling in 1927, various conveyances were cxecuted by TIT. B. Fisher and 
wife to the plaintiffs in this action for different portions of the tracts 
covered by the deeds of trust of S. M. Ho1l:rild alld xift.. Moneys have 
been borroned on otlier portions and secured by deeds of trust to some 
of the plaintiffs. 

7 .  I11 1932, Dulin caused T. J. Hill,  trustee, to advertise the laiids 
for sale under tlie powers coiitained in the Holland d e e h  of trust, and 
this action mas instituted to enjoiii the sales and to h a w  tlie said deeds 
of trust removed as clouds on plaintiffs' titles. 

Tlie jury found, upon issue submitted, tliat the Holland notes were 
paid and estinguished by the reconveyance mentioned in paragraph 3 
above, and, upon peremptory instruction, :msr\ered that  H. L. Duliii 
was not a holder in due course of the Holland notes. 

. . 
Judgment on the verdict, from wliicli the clefendants appeal, assigning 
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Harkins,  Tran Wink l e  & 1T7a7fon and Gray & Christopher for 
plaintiffs. 

H .  A. T a p p  and Alfred S .  Barnnrd for defendants. 

STACY, C. J. I t  is  the contention of H. L. Dulin that he stands in 
the shoes of Anderson-Dulin-Varnell Company with respect to the Hol- 
land notes and deeds of trust, because the money loaned by him to 
Fisher on 29 December, 1925, was advanced to  take up  the note held by 
the corporation; that  the collateral transferred to him was a continuing 
security for the original indebtedness; and that  the note executed to hini 
was but an  evidence of the original debt. 

But  the note held by Anderson-Dulin-Tarnell Company mas not trans- 
ferred or assigned to Dulin. This obligation was canceled, and Fisher 
executed a new note direct to Dulin for an  amount in  excess of the 
corporation's debt. Dulin in turn  gave Fisher a written receipt for the 
collateral "received of W. B. Fisher," which was more than that  orig- 
inally held by the corporation, additional collateral having been de- 
manded and put up. "Mr. Degroat brought the collateral (held by the 
corporation) there and handed it to me (Fisher testifying) and I handed 
it to Mr. Dulin after a receipt Tras given." The Holland notes were 
past due and paid at this time. I n  no view of the written evidence in 
the case can Dulin maintain the position of a holder in due course of 
the Holland notes. H e  took them after maturity, and, therefore, subject 
to the equities of the plaintifis. Barnes v. C'rawford, 201 S. C., 434, 
160 S. E., 464; Sykes  v. Everet t ,  167 N. C., 600, 83 S. E., 585; Bank v.  
Loughran, 126 N .  C., 814, 36 S. E., 281. 

The case turns on what took place between Dulin and Fisher on 29 
December, 1925. It nowhere appears from the record that  Anderson- 
Dulin-Varnell Company was a party to the agreement of this date. 
Fisher's i~idebtedness to the corl~oration was paid, his note canceled and * ,  

delivered up, together with the collateral held as security; the corpora- 
tion had no further interest in the matter. Fisher pledged the collateral 
anew to Dulin, with other security not held by the corporation, to secure 
the payment of the note given to him. Two days later, Dulin wrote 
Fisher on behalf of the corporation and expressed gratification over the 
fact "that when you were here this week you were in position to settle 
everything owing to Anderson-Dulin-Varnell Company with interest 
on all past due business and your account was closed up in  full and in 
a very, very satisfactory way." This  mas Dulin's understanding of the 
transaction at the time. I t  accords with Fisher's understanding now. 
Cole v. Fibre CO., 200 hT. C., 484, 157 S. E., 857. 

"Parties are far  less liable to have been mistaken as to the meaning of 
their coutract during the period while harmonious and practical con- 
struction reflects that intention, than they are when subsequent diBer- 
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ences h a r e  impelled them to resort to  lax-, and one of t11~3111 t i tw seeks a 
c ~ o n ~ t r u c t i o n  a t  var iance with the  practical construction t ley l ~ a v e  placed 
up011 i t  of n h n t  was intended it. prorisions." 6 R. C. L.. 822. 

T h e  case of Smith 21. G o d u  i n ,  145  S. C.. 242, 58 S. E. .  10q9. cited ancl 
relied upon h- petitionrrs.  is easily d i* t ingni~hable .  I i- not ml au-  
thori ty  f o r  the positioii urged. 

I n  the  petition t o  rehear, the  dcfentlanti f o r  the  f i r t  t ime suggest 
tha t  under t h e  equitahlc doctrine of sul-~rogntion, the- :Ire :~i t i t lcd to 
succeed to the r ights  of the  creditor corporation i n  tlie securities held 
by i t ,  a? tlic money a d ~ a n e e d  hv D u l i n  was used to pa:; Flilicr 's debt. 
and cite i n  support  thereof Liles 1 % .  Rogem. 113 3. C., 107, I S  S. E . ,  
104. Rank 2 . .  BanX., 1.58 LT. C., 238. 7 3  S. E., 157, Granihnm 1 .  S t ~ n n ,  
IS7 S. C., 394, 1 2 1  S. E.. 662. T h i s  is  a n  af ter thought  and :I chift in  
position. 111 t h ~  original brief,  Dul iu  contended "that 11c V:IQ :I liolder 
in due courw of tlic Holland notes by rcason of a t r i - la teral  contract hc- 
t n e c n  himself, AIi~dersoil-Duli~i-TTariiell Company and T. B. Fi.lier, 
u r ~ d e r  tlie t ~ r m s  of a h i c h ,  and to nhicl i  all  par t ics  a q m i t ~ d  n t  the time, 
the notcs were deli> ered to  h i m  hy .lltderson-l>ulii1-Va1.iicll C'ornpnny, 
nl io  held tlie same as  a p u r c h a v r  ill due course." On this  t h e o v  tlie 
cnw \ins 11rard and  determined i n  tlic court bplow and O I I  :ipI)eal. 

Al  part,^ is  not permitted to  t r  hi. cape i n  the Superior  C'ourt ant1 
tlicn ask the Supreme Court  to hear  it  on another  and  diffcrcnt tlicory. 
Shipp 71. Stage Lilies, 19". C'.. 475, 133 S. E., 339;  TI'nlX~e,* 1 % .  B u ~ t .  
IS2 S. C.. 32.5, 109 S .  E., 43. f o r / ( o r l ,  fhe change \ , i l l  not h ( ~  per-  
~ n i t t e d  between the decision liere and :I lwtition to rehear. J o l l t ~  ??.  Il'ele- 
c/raph Co., 202 K. C., 108, 170 S .  E., 1 4 5 ;  R u l r  44, Rule; of Pract ice 
i n  the Supreme Court,  200 S. C., S4Y T h e  case was ec~rreetly tlc~citlctl 
oil tlie record as  presented. 

Pet i t ion dismissed. 

MII,T,BRD I?. JONES. EMPLOIEF. T.. PLASTERS NATIOKAT. RANK AND 
TRUST C O M P A S Y ,  E M P L O ~ E R .  A \ D  ROTAT, INDEJINITY COJIPANY, 
CARRIER. 

(Filed 21 Jlarch. 1031.) 

1.  >raster and Servant F i- 
The findinc of the Induftrial Commiscioo that c1nirn:lnt. a t  t11c time 

of his injuiy, wni: an employee i q  I~indiiiz lipon the courts \\-11(~11 cnpl~orted 
try competent evidence. 

2. Master and Servant F a-EhMrnce that claimant was emploj-ce llclil 
sufficient to  sulq>ort Commission's finding to that effect. 



lu'. C.] S P R I S G  T E R N ,  1934. 211, 

his name was on the bank pay roll submitted to insurer upon nhicli 
premiums were based, and that the insurer was thereby estopped to deny 
that he was an emplo~ee i s  held sufficient to sustain the finding of the 
Industrial Commission that tlie cashier was an eruployee within the 
meaning of the Compensation Act. 

3. Master and Servant P &Finding that claimant was injured by acci- 
dent arising out of and in course of employment held sustained by 
evidence. 

Evidence that the cashier of a bank was injured in an automobile col- 
lision ~ ~ h i l e  on his way to another city under orders of his superior 
officer to obtain information in regard to the financing of tlie cotton crol) 
for the use of the bank in its dealing with its customers in connection 
with their cotton, is held sufficient to support the finding of the Industrial 
Conlmission that claimant was injured by accident arising out of and 
in the course of his employment. 

APPEIL by defendants f rom B a n ~ l ~ i l l ,  J., a t  December Term,  1033, of 
N a s ~ .  Affirnied. 

T h i s  II a <  a claini under  the  Sort11 Carol ina Workmen's C o n ~ p e n s a t i o ~ l  
Act, in  which conipe~lsatioii  is  sought by Mil lard F. Jones  fo r  illjuries 
sus ta ine~i  111 iiii automobile accident on 29 October, 1931, while said 
Millarc1 F. Jolies was ell route to Raleigh, K. C., t o  at tend a iiieeting 
of a conmiittec formed to give consideration to a plan f o r  liolding cotton 
off the market .  - l t  that  time. tlw said Mil lard F. Jones n as employcd by 
the P lan te r ,  Sa t io l ia l  B a n k  antl T r u s t  Company of Rocky hlount ,  
S ( ' .  in  rho capacity of lice-prccitlcirt, cashier am1 t iust  officw, ailtl 
his  duties consiqted of anything tha t  n a s  done i11 and  around the  averagc' 
bank, a t  nil average meekly wage esceeding $30.00 per neek.  T h e  de- 
fendants  atlniit tha t  Mil lard F. Jones, a n  alleged employee, met v i t h  
aceide~rt c,~usiilg seyere and seriou- p e r ~ o n a l  iiljuries. T h e y  deny liabilit: 
on the grouiltls tha t  the accident did not arise out of and i n  the course of 
liis employlncwt or, if so, arose n l d e  he n as engaged i n  perfornliiig 
c s e c u t i ~ e  duties. T h e  case n a s  fir-t heard before Commissioner Dorsett,  
and  co iupe~i~a t io l i  denied. T h e  :IT\ art1 of Commissioner Dorsett wa- 
reversril viid cornperisation n a s  granted by t h e  ful l  Commission. 

'.Opinion for  the fu l l  Commissioli by M a t t  H. ,Illen, chairman,  filed 
20 F e b r u u y .  1933. H e a r i n g  before the ful l  Commission a t  Raleigh, 
16  Sovernber, 1932, plaintiff represented by J. P. Builii, attorney, 
Rocky 31ouiit, S. C., defendants by W. S. Willriiison, attorney, Rocky 
X o u n t ,  S. C'. T h i s  was a n  appeal  to t h e  ful l  Commission f rom a n  a n a r d  
of Comlni;~ioiier Dorsett denying compensation. There  was litt le o r  no 
contror-ersy between the  part ies  as to the facts  i n  this  case. I t  appears  
f r o m  tlie e:idence t h a t  the  claimant, Mil lard F. Jones, a t  the  t ime of 
his  accident and i n j u r y  Tias i n  the employ of the  P lan te rs  Nntioiial 
B a n k  antl Trus t  Company of ROCBY Mount  a s  i ts  cashier ;  that  liis duties 
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consisted of anything that  v a s  clone in and around the average bank, 
such as clerical nork,  making loans, taking deposits, cashing checks, 
and colisulting n i t h  custoiiirrs about loans ailtl in~estmt>nta and at times 
r~o11ld supervise the general upkeep of tlit. building and repairs; that 
J. C. Braswell was president of said bank and as such was the superior 
of the claimant;  that  on 29 October, 1931, the claiinimt x:ts directcd 
by Mr.  J. C. Eraswell, president of tlie d~fe i idant  bank, to proceed to 
Raleigh, xorth Carolina, to obtain information pertaining to the hall- 
dling of cotton for the customers of the bank and general17 to discuss 
nitli other bnnkers the method of making loans upcln cotton to the 
customers of the hank and to aid the financing of the cotton crop of that  
year through tlie aid of a Federal age~icy;  that on said :'9 Octohcr, 1931, 
~ ~ h i l e  en route to Raleigh to attend the said ~ n e ~ t i r i g  of the cotton com- 
niittec of the Banker's Association. the claimant sustained an i!ljury by 
accitie~lt." 

"C'ommissio~ier Dorsett found tlic follo~r ing facts : '(1) The plaintiff 
on 29 October, 1931, nhi le  regularly em1)loyed by the defentl:int, Plallt- 
( r s  Sat ional  Bank and Trust C o i n p a ~ ~ y .  s u ~ t a i ~ l e d  an injury hy acc*idont 
as  a rc'ult of an automobile \i reck n hich occurred whik he n as en route 
to attend n mcetinp of the cotton coniinittee for the pur110se of p ~ - o c ~ ~ r i n g  
finai~cial i ~ ~ f o r m a t i o n  for the usc of the bank. ( 2 )  The accident arose 
out of a ~ l d  in the coursc of the plnintiff's cn~plovn~erit.  ( 3 )  The plaintiff 
vns  engaged in performing purely esecutil-e and administrative duties 
a s  cashier of the defenclal~t bank at the tinic of tlie occurrence of tlic 
:issidelit. ( t )  The salary of the plaintiff \\-as include 1 in tlic payroll 
reported to the Insurance C'ompal~y and the p remi~un  \ \as assessccl 
tlivreo~l a ~ l d  paid by the bank. ( 3 )  Tlic~ l~lailltiff u a s  t~nil)or:lrily ant1 
totally disabled from 29 October, 1931, to 1 March, 1932. I f  he has 
sustained any permanelit disability tlie amount of that disability call- 
]lot be ascertained at the present time. (6 )  The average neekly earllings 
of tlie plaintiff was in excess of $30.00. ( 7 )  The Royal I ~ ~ d e n i n i t y  Coni- 
pany is the insurance carrier for the defentla~it Planter3 National R n ~ l k  
and Trust  Conipany.' Upon tlie foregoing findings of fact Co inm~ss io~~er  
Dorsett concluded as a matter of law that the clainiant was not cntitlec! 
to recoTer under tlie ruliilg of the S u p r r n ~ c  Court in t h ~  ca,e of I I o c l ~ e s  
1 % .  X o r t g a g e  C'o., 201 T\'. C., 701. The full (lommission is of tlie opinion 
that  the decision of the Supreme Court in the Ilotlges c<zse does not pre- 
clude a recowry by tlie claimant in tliis vase. 111 the Motlrlts t n \ c  it 
:~ffirmatirely appeared that tlie salary or wages of Hodgeb \\err, ]lot 
listed on the payroll of the defe~idaiit cnnipany and t l i ~ t  tlierc n as ]lot 
insurance prcmium coll~cted to c o ~ e r  Rodges as an employe.  nllercas, 
in the present case it appearfi from tlie undisputed edencc ,  that the 
"alary of this clailiial~t n a s  includcd in the payroll reportetl to the 111- 
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suraiice Coinpany and tlie pren~iuul  was assessed thereon a i d  paid by 
the employer of this claimant. -\nother distinction betweell the two 
cases is tliat the first pai~agrapll of the decision of tllc 11otlgps case toll- 

tains a stateiiie~lt by Just ice Bmgtletl  that the question for consideration 
was ' I s  an  executive rice-preside~lt aud managing head of a corporation 
an  employee thereof within the contemplation of the Workmen's Coni- 
pelisation -1ct ?' There is no such question presented in the case under 
consideration. I t  appears from the evidence that the chief executive 
and managing head of this defendant corporation was N r .  J. C. Bras- 
nell  and that this claimant was espressly directed by the managing 
Iiead to proceed to Raleigh to attend the conferelice. -1s rr-e u d e r s t a n J  
tlie Elodges case, the title of an officer does not determine the liability 
of a deferidant for his iniuries and we can conceive of cases where eren 
the chief esecutire and mailaging licnd of a corporatiou might be entitled 
to c ~ o ~ n ~ m i ~ a t i o ~ i  if his duties required that  lie perform manual or 
~necliaiiicnl labor arid he was iiijured nhi le  i n  the performance of such 
labor. ,lcc.ording to the testimony of the clailnailt he performed ordinary 
detailed and erexi manual labor and such as ~vould be required of any 
other ba~ik  employee and a t   lie time of his injury he was follo~ving 
tllc express directions of his superior officer. Even if this vere  liot true 
it nould st>eni that the defendai~t i~isuraiice carrier, having receivetl - 
the unme of this clniinaiit as ail eiiiplo~ce of the defendant ba~ ik  and 
having collected premiums based upon liis payroll, has waived ally ques- 
tioil as to tlie status of the employee and it ought to be estopped to now 
claiin that he is not an employee but the nlanagi~ig head of the corpora- 
tion, aud we so hold and find that Commissioner Dorsett erred in his 
~ 'o~ ic lus io i i~  of law. I t  is thereupon, ordered that  the award of Commis- 
siuner Dorsett be a i d  the same i s  llerebv vacated and set aside and tliat 
all award issue providing for the p a p e n t  of coinpensation to the claiin- 
ant for tt.lnporary total disability at tlle rate of $18.00 per week from 
29 October, 1931, to 1 March, 1002, together with all hospital and 
iiledical bills, and that this cause be retained for further lienring to 
detcrrni!ie ally permanent disability that the claimant may h a w  sus- 
tailled. X a t t  H. Allen, chairman, for the full Conimission." 

"Before tlie full Commission, Raleigh, S. C., 21 February, 1933. 
An 3rd : You. and each of you, are liereby notified tliat a hearing in the 
nbove entitled case was held before the full Coinmissio~i on 16 Xoveiii- 
bcr, 1932, Raleigh, S. C., and u decision thereupon was rendered by 
Cliairniaii Matt  H. ,illen, for tlle full Commission, on 20 February. 
1933, ill nhicll an award was ordered a ~ l d  adjudged as fo l lo~rs :  Upon 
tlic finding tliat the salary of the plaintiff was included in tlie payroll 
of tlie defendant bank as all employee and a premium was assessed a i d  
paid tliereon tlie carrier is  estopped from denying tliat the plaintiff x a s  
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an einployee of the bank. Further,  upon the finding that  the plaintiff 
sustaiiied an  injury by accident arising out of and in the course of his  
employment, and was temporarily totally disabled from 29 October, 
1931, to 1 Narch,  1932, the award heretofore issued on 3 November, 
1932, is vacated and set aside and the defendants will pay plaintiff 
con~pensation a t  the rate of $18.00 per week from 29 O(.tober, 1931, to 
I Narch,  1932. The  case will be retained to determine if any permanent 
disability exists. Defendants to pay costs of medical and hospital treat- 
ment. Defendants to pay costs of hearing. North Carolina Industrial  
Conlmission. B y :  Matt  H. Alleii, chairman." 

A11 appeal was taken to the Superior Court by defendants. The  
court below sustained the findings of the full Commission and in the 
judgmerit js t l i ~  following: " I t  is, tliercfore, ordered and adjudged that 
tlie award of the full Commission be, and the same is herebv, ratified, 
confirmed and approved." 

The defendants excepted to the judgment of the court Ir~elow ai~cl 
ass ignd the following errors: "For that, the court erretl in sustaining 
tlie Sor t l i  Carolina Industrial  Coinniissioll in finding t lLat  the injuries 
sustnined by Millard F. Joiies were the result of an  ac~ideri t ,  arising 
out of and in the course of his rvpular employment, s l id Millard F. 
Jones not being engaged in the husiiiess of his employer a t  tlie time of 
tlie accident or, if so engaged, was performilig executive duties and was 
tlicrefore, for tlie time being, not all einployer vithi i i  the purview of the 
Torkmen's  Compensation Act." 

"For that, the court erred in sustaii~ing tlie coiiclusions of law of the 
S o r t h  Carolina Industrial  Commissioit, ant1 in affirming and s~gn ing  
judgment hcrein rendered in this cause." 

,J .  P. Bunn ,  0. B. X o s s  nnd B a t t l e  iC. TT7ins1ox for X i l l a r d  P. Jones ,  
PlllployeP. 

IT'. S.  1l'ilX~inson f o ~  d c f c n d u i i f s ,  ap lw l lun f s .  

( ' L ~ R K S ~ S ,  J. The questions inr olwd : (1)  Jvas the [daintiff at the 
tiill(& of hi5 illjury, an employee of the defendant bank? (2)  Did his 
i i ~ j ~ ~ r y ,  by accident arise out of and ill tlie course of his ~mployment  

i t h ~ n  the rneaning of tlie Workiwn's Compensation ,let ? We think 
both of thc questions must be allsncwrd in the affirmative. -1s to the first 
q u e ~ t i o n :  It is a well settled rule in  t l ~ i s  jurisdiction that if there is 
: I I I ~  sufficient competent evideiice to support t h ~  finding< of fact of the 
I n t l ~ l ~ t r i a l  Comniissio~i, although this Court may disagree nit11 such 
fi~idlngs, the Court n ill sustaln the findings of fact mace by the Com- 
rnisslori. X a a s c p  7%.  Uocird of E'tlucntioil 204 S .  C., 193 (196). 

111 H o c l g ~ s  2%. J l o ~ t g a g e  Co., 201 S. C.. 701 (706), it  is said : ('Hence, 
one of the fuiidaniental tekts of the right lo cornpel~saiion is not the 
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title of the injured person, but the nature and quality of the act lie is 
performing at the time of the injury. This theory is undoubtedly sound. 
Certainly it is supported by the weight of authority." I I u n f e r  r. . l u f i )  
Co., 204 N. C., 723 (725). 

I t  is found as a fact by the Industrial Commission and approled by 
the court below: "According to the testimony of the claimant lie per- 
formed ordinary detailed and even manual labor and such as would be 
required of any other bank employee and a t  the time of his injury, lie 
was following the express directions of his superior officer. Even if this 
were not true, it  would seem that the defendant insuraiice carrier, having 
received the name of this claimant as an  employee of the defendant bank 
and having collected premiums based upon his payroll, has waived any 
question as to the status of the employee and it ought to be estopped to 
now claim that  he is not an  employee but the managing liead of tho 
corporation, and we so hold." 

111  R e ~ c r s  c. ParX.er-Graham-Sexto?1, Inc., 199 X. C., 236 (;?40), we 
find: "The defendant, Travelers Insurance Company, har ing  been paid 
the premium by defendant Parker-Graham-Sexton, Inc., employer, to 
pay compensation in death cases where there are no drpendents, as in 
the present case, is hardly in a position to complain." -1lcPhcrson C. 

Motor Sales C'orp., 201 S. C., 303 (309) ; Columbia Casualty Co. 1'. 

Indus f r ia l  C o r n m i s s i o ~ ~ ,  200 Wis., 5, 227 K. W., 298; ,11arylancZ Casualfy  
Co. v. Wells ,  35 Ga. App., 759, 134 S .  E., 788; Kennedy  v. Kennecl!~, 
163 N. Y .  Supp., 944; Strung 2). Elec f r ic  Co., 8 X. J, Mis. R., 873; 152 
Atl., 242; Republic  Casual fy  Co. z;. Indrrsfrial Commission, 322 Ill.. 160, 
152 S. E., 479. 

As to the second question: "Did his injury by accident, arise out of 
and in the course of his employment 2" The facts found by the hearing 
Commissioiler and approved by the full Commission : "The plaintiff 011 

29 October, 1931, while regularly employed by the defendant, P1anter.s 
Sat ional  Bank and Trust  Company, sustained an injury by accident 
as a result of an  automobile wreck nliich occurred while he ~ v a s  en routc 
to attend a meeting of the cotton committee for the purpose of procuring 
financial information for the use of the bank. The accident arose out 
of and in the course of the plaintiff's employment." The case of W i ! -  
liams C. ilfi!ls, Inc.,  203 X. C., 845, was a Per  Cur ium opiiiiol~: "This is 
a11 appeal froill a jud-pent of the Superior Court sustaining an award of 
the Industrial Commission in behalf of the plaintiff. The intestate, D. C. 
Williams, in a collision of automobiles suffered injury which caused his 
death. The Industrial Commission found that his injury arose out of 
and in the course of his employment. This finding is contested by thp 
appellant. There is evidence tending to sustain the findings upon which 
the award was based. The  judgment of the Superior Court is affirmed." 
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TTe h a l e  examined tlie facts  in tliis case--although 1 ot set for th i n  
t h e  opinion-and find them similar  to the present case. 

TITC t l i ink the evidence was sufficient to sustain t h e  fiiltlilig of fa(+ by 
the Indus t r ia l  Coninlission and  a p p r o ~ r d  by the  court belon-, t h a t  plain- 
tiff on tlie t r i p  when he sustaiued the i n j u r y  " ~ i h i l e  he was en route to 
at tend a meeting of the cotto11 co~nmi t tee  fo r  tlie purpose of procuring 
financial information f o ~  t h e  u s e  of flze bunk." T h e  judgment of the  
court belolr is 

Affirmed. 

FLORESCE E. STEEL12 r. THE WESTEItN USION TELEGRAPH 
COMPANY. 

(Filed 21 March, 1984.) 

1. Process B d-Foreign corporation doing business here mag be served 
by service on its local agent in transitory action by nonresident. 

Jurisdiction over the person of a foreign corporation may he obtaincd 
by our courts bg service of  1,roccss on its local agent in this State in an 
action brought by a rionresident plaintiff on a transitor:; cause of nctiori 
arising in another state n- her^ the def'e~idnnt cor1ror:ltion has Ilrolwrty and 
is doing business in this State, m1i1 thc~ cause of action is not contrary to 
our public policy, C. S., 4%, the statute authorizing this ~nethoil of serrice 
in such instances not being in c,o~itravention of either Art. I. sec. 5, or 
the Fourteenth Amendment of tlie Federal Constitution. 

2. %me--Presence of foreign corporation in this State for purpose of 
service of summons. 

A foreign corporation is doing Imsi~i(~ss i n  this State so as  to render it 
xrneuable to serrice of process by serrice on its local agents \vl~en it  
engages ill transactions ant1 carries on its corporate busi less here to such 
a11 extent a s  to manifest its presence \vithin the State. 

, ~ I T E ~ L  by defendant f r o m  XtElroy,  J . .  nt December Term,  1933, of 
13r-xco11na. 

Trans i to ry  action brought by :I nonreaiclent i11 the ( h i e r a 1  County 
Court  of Buncombe County agninbt a foreign c o r p o r a t ~ o r ~ ,  doing bubi- 
liess in  this  Stnte, on a cause of action ar is ing i n  the  Distr ic t  of 
Columbia. 

I t  appears  f r o m  tlie complaint that  the plaintiff is a resident and  
citizcn of tlie District of Columbia;  t h a t  the defendant is a corporation 
organized undcr  the l a n s  of tlie Stnte  of S e w  T o r k ,  doing Lusiiiess i n  
the District of Columbia, the S ta te  of Sor t11  Carolina, and elsewhere i n  
the  r n i t c d  States  and forcign countries: and tha t  the t-ause of action, 
upon vl i ich plaintiff sues, is one 1 1 1  fa~f to r c c o ~  er dmiia5rs f o r  personal 
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injuries alleged to have been caused by the negligent or wilful conduct 
of a servant or messenger boy of the defendant in the District of 
Columbia. 

Service of process was made upon the defendant by reading and de- 
livering a copy of the summons and verified complaint to E. S. Wil- 
liams, local agent of the defendant and manager of its office at Asheville, 
Buncombe County, North Carolina, as provided by C. S., 483. 

The defendant appeared specially and moved to quash the summons 
on the ground that  it had not been brought into court on any n l i d  am1 
binding service of process. The motion was denied, to which ruling the 
defendant preserved its exception. After appropriate proceedings, final 
judgment was entered for plaintiff. 

The  defendant appeals, presenting the single question of the sufficiency 
of service of process to give the court jurisdiction over the person of the 
defendant. 

X a r t i n  & N a r t i n  f o r  p la in t i f f .  
F r a n c i s  R. S t a r k  a n d  A l f r e d  S .  B a r n a r d  for  d e f e n d a n t .  

STACY, C. J. The plaintiff is a nonresident; the defendant, a foreign 
corporation, having property and doing business in this S ta te ;  the cause 
of action, transitory, disconnected with any corporate action of the de- 
fendant in this jurisdiction, but not contrary to the public policy of 
the State. The  suit arises out of alleged transactions in the District of 
Columbia. 

I s  service of summons on a local agent of the defendant, as pro\-idetl 
by C. S., 483, sufficient to bring the defendant corporation into court in 
the instant case so as to give the court jurisdiction over the person of 
the defendant? The answer is, Yes. 

I t  is provided by the statute i11 question that in actions against cor- 
porations, service of summons may be had by delivering copy thereof 
to the president or other head of the corporation, secretary, treasurer, 
director, managing or local agent, and in this respect applies alike to all 
corporations, both domestic and foreign. Then follows a proviso as to 
who shall be considered local agents within the meaning of the sectioli, 
and the last clause establishes certain restrictive conditions as prerequi- 
sites to a proper service on foreign corporations, i. e., it  is provided 
service on the officers or agents designated in the first clause can be made 
in respect to a foreign corporation only (1) when i t  has property, or ( 2 )  
the cause of action arose, or (3)  the plaintiff resides, in this State. AnJ  
then a fourth method is established: When service can be made 1)rr- 
aonally within the State on the president, treasurer, or secretary. X(- 
Dona ld  1%.  Xuc.-lrthur Bras. ( l o . ,  154 S. C., 122, 69 S. E., b32. 



T h a t  t l ~ c  court lins jurisdic.tio11 of tlic ~ ~ I I I - P  of aption is c ~ o i ~ c ~ c ~ l t ~ ~ l .  
S11(711 na.: tlic tlirect lioltlilig ill Lci1for.d 1 .  T r l .  C'o.. 179 S. C.. 63. 
101 S. E , 5:::3, a ~ i t l  \ye arp not nikcd to rc ,~ic\v this tlcci.ioii. Polril):~rr 
J,tr. ,\'I. R I ( P  JIlllirrg Po.  1%. JIeti ic d: Po.  I;:', Ga., 1 ,  159 8. E.. 497. 
1 '11e~i~c~ .  i1 iioiirc~sitleiit suet1 the present clcfciidaiit i n  the S u l ~ c r i o r  ('OIIYT 
of l\fntlisoil County on :I t r a i~q i to ry  cause of action nriqi11g in Il'ct?t~r'a\~'('. 
: r i ~ c l  tlie jurivlictiou of the  court o\ er tlic iul~ject-nlattc r of the actioil 

~ ~ ) 1 1 1 ~ 1 ( 1 ;  but the clue\tion of cufficicnc- of scrr icc to g i \ e  thp court 
j ~ ~ r ~ - . i l i c t i o n  o w r  the pcr>oii of tlie defendant n a s  ]lot ~ m o t r d .  

E'urtlier, ~t iq irot coiitroverte~l that  if the plaiiitifl' n e r c  a r&lc~irt of 
131111e~oi~1lw ( ' o u ~ i t y ,  G ' r ~ ~ u  1 . .  ,\I. -1. L. El/., 2h Fell. (2(1). 99S, or tlie 
c8auw of actloll liad arisen ill coiiiiection with the d ~ ~ f e n d a n t ' s  1oc:rl 
I)u-i~ic<,. A l l u c ~ ~ ~ r ~ t  k X i l l s  I . Drcl,is, 294 Fed.,  404, tlie scrrice ~voultl  1131 c 
~ V I I  ~ u f b i e ~ l t .  1 1 1 y a t ~  7'. I l ' r l .  ('o.. 133 N. C.. 603, 45 S. E., 938;  Tl'hitp- 
11iti.sf I.. K ~ J I . ~ ,  153 S. C'., 76, GS S. E., 913;  Y l .  ( ' l a i r  1 % .  ( ' o r ,  106 r. S.. 
254. S o r  is it 1)revritly dciiit~tl tha t  effectire GcrT icc i i~igl i t  have bpc111 
I I A ~  U ~ O I L  all actual  : ~ g c ~ i t  of the defcnclaiit, such as prc$itlent, treasurer 
o r  becretary. Ji ' \ icr 1'. Sfen711 I'ot1,cf Po., 131  Y. C., 54 42 S. E.. 447: 
( ' c c t ~ r ~ ~ t z g h t r ~ ) t  r .  >:I~Jw\> ( ' ( I . ,  67 S. C., 423;  Brrqrlon 1.. 1'. it: I?. C'ocrl trtttl 
J I V I I  Po., 217 S. y., 432, 111 3. E., 1075, 64 L. R. -l., 407 ;  . lni iot :~t io~i .  
30 A. 1,. 1; , 255. C'oinlx~rcx ,Tatttcs-l)it X illson F a r m  J l f ~ .  ( ' r i .  v. 11 nt I,!/, 
27;l tT. S., 119:  12 R. C'. L.. 111. 

T h e  ilefeiitlai~t's c.ontciit~oii is, that  if s e n i c e  on a locan1 agent,  ill all 
ac~tioii like t h e  p r c v n t ,  be licltl xalid and  bintliiig oil tlie dcfc~ndxnt, t l i c i~  
t o  thiz t'steilt the s tatute  offelills iiot o d y  a g a i ~ i s t  the  comiilerce clause 
of tlie Federal  Coiistitutioil, Davis  v .  E'artncrs C ' o o p e ~ a f i r e  C'o.. 262 
Ll. S. ,  S12, but also against the due procev  clause of the Fourteeiitll 
A h i e l ~ d ~ ~ ~ e i ~ t .  A'~tizon 1 % .  h'o. I?y. ( 'o. ,  236 U .  S., 115. 

Tlic 1xem.:e question here presented seems to be one of first impressioii 
ill this jurisdiction, and  n c  do iiot find a n y  decisioii of the Supreme 
C'ourt of the r l l i t e d  States  whirli  exactly decaicles i t .  I t  i ;  urged t h a t  the 
opinioii 111 L. d -Y. R. Co.  v .  C'hattejx,  379 U. S., 320, contains exprcXs- 
51011z broad enough to c o ~ c r  i t ,  but tlie case itself i.: not decisire of the  
1 ~ 1 1 i t .  S o r  a r c  tlic other Federal  cases, cited by defendant, determiriati\ c 
of the q u e s t i o ~ ~ :  Darts P. E'arrrlers ( ' o o p c m t c r e  C'o., 262 U .  S., 312;  
- l i t  h c s o t ~ ,  Il'opeLu il. ~\'anitr, b'e R,y. z3. T e l l s ,  265 U.  S., 101  ; X i i l t i g n t ~  
C'enfrnl  Ey. C O .  U. Xu, 273 LT. S., 492;  Dencer ,  etc.  I i y .  Cfo. 7). Il'erle, 
294 r. S.. SS4; S t r n o n  v. S o u f h e m  R y .  Co., 236 U. S., 1 1 5 ;  Old Tl'ayne 
I A ~ P  Ins. Co. a .  X c D o n o u g l ~ ,  204 U. S., 8. 

T h e  at t i tude of the Court  of filial authori ty ,  as  snic by XT. Cfhcef 
Ju\tic-e T a f t  i n  X o .  l 'uc.  R. L'o. c. C l a r e t ~ d o t ~  B o a t  O a r  Co.,  257 U. S., 
533, indicates "a leaning t o n a r d  a construction (of statutes proTidiiig 
for  scrvice on foreign corporations), nl iere  possible, tlia: nou ld  exclude 
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from their operation causes of action not arising in the business done 
by them in the state." Rober t  X i t c h e l l  F U I - n .  Co .  v.  C o n s f .  Co., 257 
U. S., 213; C h i p m a n  v. T h o m a s  B. .Te f e ry  Co. ,  251 U.  S., 373. 

The one circumstance which differentiates the present case from tho-e . . 
,>lul l  cited and relied upon by the defendant is the concession or adni1~- 

that the defendant has property and is doing business in the State uf 
S o r t h  Carolina, which means, as T.re understand it, in the absence of a 
showing to the contrary, that the defendant has property and is doing 
business in  this jurisdiction in such manner and to such extent as to 
TI-arrant the inference that it is present here, engaged in corporate trails- 

actions through local agents. L. LC. S. R. C'o. ?I. Chat t e r s ,  supra .  
A corporation is not alnays present where its officers are, but it iq 

present in any place vliere its officers or agents transact bueliless ill 
its behalf under authority conferred upon them by the corporation. Qti i  
fae l f  per a l i u m  faczt per se. G r e e n  v. C .  B. d Q.  Ry. Co., 205 T_T. S., 530; 
L a f a y e f t e  I n s .  Co .  v. F r e m h ,  18 How., 404, 15  L. Ed., 451, 12 R. C. L., 
108. 

The presence of a corporation within a state, necessary to the sen  ice 
of process, is shown when it appears that the corporation is there engngecl 
in transactiolis and carrying on its corporate business in such na -  us to 
manifest its presence within the State. I n f e m a t i o n a l  Ha,*res ter  C'fi. 1 % .  

I<eniutl;y,  234 U. S., 579; L u n r e f o r d  c. ,lccitlent S s s o c i a t i o ~ ~  190 S. C'., 
314, 129 S. E., S05; B z m h  v .  L. LC. -\-. By. Co.,  312 310.. 469. 1; S. I\'., 
(2d) ,  337. t e ~ f i o r a r i  denied, 280 U. S., 369, Alwood  LC. Greene r .  U ~ ~ V c l i o  
I i a ~ t l t r o o d  L b r .  C'o., 132 Te~in . ,  544, 279 S. TT., 795. 

Speaking generally to the subject in A n d e r s o n  c. F i d e l i t y  C'o., 174 
S. C., 417, 03  S. E., 948, l io lce ,  J., delirering the opinion of the Court, 
said : 

"Authoritatiw cases on the subject are to the effect, further. that 
when a state by its statutes has established and provided a method of 
persorial service of process on foreign corporations doing business therein, 
one that  is reasonably calculated to give full notice to such companlri 
of the pendency of suits against them, these provisions are to be re- 
garded as  conditions on which they are alloned to do business within tlie 
State, and when they afterwards come into the State and enter on their 
business they are taken to hare  accepted as I alid the stntutory metl~otl 
provided, and such a service will be held to confer jurisdiction. A'!. 
Clair v. C o x ,  106 C. S., 350-356; Beale on Foreign Corporations, see.. 
74 and 266. 

" In  citation to Beale, see. 266, it is said:  'The consent to be sued may 
be implied from the conduct of the foreign corporation. I f  the law of 
the State provides that  a foreign corporation doing business in tlie 
State shall be liable in its courts after process served in a prescribe(1 
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manner, this is  to be regarded as the expression of the will of the State 
that x foreign corporation shall do business in the State only on coiltii- 
tion tliat it  consent to  be sued.' etc." 

The prevailing view of a majority of the state courts, is t!iat, if a 
foreign corporation is doing business in a state, it  may there be subjected 
to tlie jurisdiction of tlie courts of tliat state on service of process made 
according to the lax fori, for any cause of action of which the courts of 
the state nil1 take cognizance. Bowers' Process and Service, 492. The 
decision in Hofj'man v. Forakcr,  274 U .  S.,  21, as saitl in Trinclers 7.. 

Ill. C ' p n t . ,  177 Minn., 1, 223 S. W., 291, and Gegere c. C .  ie. S. TI'. R y .  
C'o., 175 JIiiin., 96, 220 S. W., 429, seems to lend support to the cor- 
rectness of this view. 

I n  the leading case of Reeves t l .  So. Ry. Co., 121 Ga., 561, 49 S .  E., 
674, 2 Ann. Cas., 207, 70 L. R. A, 513, Cobb, J., delivering the opinion 
of the Court, states tlie rule as follo~vs: 

"T11e true test of iurisdiction is not residence or nonresidence of the 
plaintiff, or the place where the cause of action originated, but whether 
thrx defendant can be found and served in the jurisdiction where the 
cause of action is asserted. ,1 corporation can be found in any juris- 
diction nliere it transacts business through agents l o c a t d  in tliat juris- 
diction, a ~ i d  suits may be maii~tained against it in that  jurisdiction if 
the laws of the same provide a method for perfecting scrvice on it by 
sen  iug its agents. . . . The weight of modern authority seems to 
support tlle proposition that a foreign corporation may be sued on a 
transitory cause of action in any jurisdiction where i t  can be found in 
the sewe that  serrice may be perfected upon an  agent or officer transact- 
i i ~ g  business for the corporation ~ r i t h i n  that jurisdicticn, and that tlie 
residence of the plaintiff and the place a t  ~ i h i c h  the cause of nctioi~ 
arose are not material questions to be determined to maintain jurisdic- 
tion if the corporation can be found and served." 

Again, in a later case, H a w k i n s  v. C. 8. F .  CE G.  Co., 123 Ga., 722, 
31 S. E., 724, the same Court declared: "A foreign corporation doing 
busiiiess ill this State, and having agents located therein for this purpose 
may be sued and served in  the same manner as domestic corporations, 
up011 any transitory cause of action, whether originating in this State or 
otherwise." 

To like effect are tlie decisions in Dodgem Colp .  v. D. D. ,llurphy 
k ~ ' h o w s  ( I d . ,  1932), 183 ?T. E., 699; -lIorgan c. Pa. R. Co., 148 Va., 272, 
134 S. E., h66, H a g e r s t o ~ ~ ~ l  Brewing Co. v. Gates, 117 Hd.,  348, 83 
Atl., 570, Lipe 1;. Carolina C. cC. 0.  Co., 123 S. C., 515; 116 S. E., 101, 
30 A. L. R., 248, TT'inders e. Ill. Cant. R. C'o., supra. C'ontra: L. ie. S. 
K .  C'o. 1,.  Dcctsclie Dampfsclti#a,.ts-Gesellscl~nff, 43 Fed. (2d), 651. 

It is suggested in sollie of the cases that  there are serious constitu- 
t i o l d  objections to (leilying nonresidents the right to :ue in the state 
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courts upon transitory causes of action arising elsewhere, or to witllliold 
service of process on foreign corporations doing business in the State 
in such cases, when these rights are accorded to residents of the State. 
-1IllcDot~ild c. X a c d ~ - t A u r ,  154 S. C., 122, 69 S. E., 832. 

Speaking to the subject in Deatrick v. St. Ltfe Ins. Co., 107 Va., 602, 
39 S. E., 498, Keith, J., delivering the opinion of the Court, observed 
"tliat a corporation may be sued upon a transitory cause of actioii 
wherever it is doing business in such a manner and to such an extent as 
to n w r a n t  the inference that, through its agents, it  is there present. We 
further agree (though i t  is not necessary, perhaps, to decide it in this 
case), that by virtue of the Constitution of the United States, Art. IT, 
see. 2 ,  any citizeii of the United States would have a similar right to 
brillg suit." 

Ancl ill Ercing u. C'. & AT. It'. Ry. Co., 171 Minn., 87, 214 K. W., 12, 
Il'llsurl, C'. J., after a full review of the authorities on the whole subject, 
bays: "Article IT.', sec. 2, of the U. S. Constitution mill ~ i o t  permit the 
State legidature to say to nonresident plaintiffs: 'Our courts are open 
only to our residents to recover for personal illjuries arising out of acci- 
dents ill other states.' " 

I n  the abaeiice of an authoritative decision on the subject by the Su- 
preme Court of the United States, we are disposed to follow the majority 
view and hold that when a foreign corporation has property in this 
State and is here present transacting its corporate business through local 
agents, such corporation is amenable to service of process according to 
the proviaio~is of C. S., 483, in an  action like the present one, and that 
this statute in the respect here assailed neither offends against the com- 
merce clause of the Federal Co~istitution nor runs counter to the Four- 
teenth Ameiidnient. R. R. .c. C'obb, 190 N. C., 375, 129 S. E., 8"; 
C o y l u ) ~ d  v. l ' t l egraph  Co., 136 S. C., 11, 48 S. E., 501. 

Affirmed. 

W. S. HARRELL, J. T. BARNES, G. T. LAJIM ASD ROSEY WILLIAMSON, 
RESIDESTS A S D  TAXPAYERS O F  T H E  COUSTY O F  WILSON, NORTH CARO- 
LISA, I N  BEHALF O F  THEMSEL\ES A S D  OTHER TAXPAYERS O F  SAID COUSTY 
WHO DESIRE TO MAKE THEMSELVES PARTIES HERETO, V. THE BOARD 
O F  COMMISSIOSERS O F  THE COUSTY O F  WILSON. 

(Filed 21 March, 1934.) 

1. Counties E Is--County may issue bonds for necessary repairs to county 
jail. 

The county commissio~iers of a couiity are given power to erect and 
purchase a jail and to levy tases necessary to pay for same, and if the 
Iwlver to make needed and necessary repairs is not expressly given by 
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the County Finance Act, chap. S l ,  sec. 8, Public Laws o:: 1927. it is neces- 
sarily implied from the larger pon-ers therein enumerated, C .  S., 1290. and 
taxpayers of tllc county cannot successfully maintain 1 suit to restrain 
the issuance of bonds for necessary repairs to the county jail and to enjoin 
the levy of taxes necessary to pay the ~)rinci~ral and illtercSst on  sucll 
bonds. C'. S., 1207(0 ) ,  1317. 

2. Same--County may issuc boncls to repair and makc additions to public 
schools of county. 

Counties are given authority, as administrnti~e agenciea c ~ f  the State, 
in the maintenance of the constitutional school term, to erect and pur- 
chase school houses and the land necessary therefor, cliap. S1, sec. b, 
Public Laws of 1027, and the power to rnnke repairs and additions to 
school buildings is necessarily implied frorn the poners granted, and the 
county may issue its bonds necessary for such relyairs and additions and 
levy tases to pay principal and interest 011 the bonds. 

 PEAL from Barnhill, J., 27 January,  1934. From T\'ILSOK. Affirmed. 
This is  an injunctire proceeding brought by plaintiffs, taxpayers, 

against the defendant to restrain it from issuing certain bonds. Fo r  a 
first cause of action, the plaintiffs allege : "-It a session of the dcfenclant 
board of comn~issioners for the county of Wilson, duly held at  the court- 
house in Wilson, &-orth Carolina, on 6 Xorember, 1933, a resolution was 
adopted by said defendant, having for its purpose the raising of a sum 
of money in excess of fifteen thousaiid dollars, for the purpose of pro- 
Tiding funds with ~ r h i c h  to repair the jail owned by the county of Wil- 
son. The said resolutioi~ conttmpl:ites, and the defendant intends to raise 
twelve thousand dollars of said sum by issuing and selling bonds of the 
county of Wilson as general obligations of said county; :ind for the pay- 
ment of the principal and interest of said bonds the defendant proposes 
and intends to pledge the fai th and the credit of the county of Wilson 
and to levy a tax on the taxable property in Wilson County, sufficient 
to meet and pay the interest and principal of said bontis." 

Fo r  a second cause of action, the plaintiffs allege: "At a meeting of 
the defendant, duly held in the courthouse in the t o ~ ~ n  of f ilson on 11 
January,  1934, a resolution having for its purpose the issuance and sale 
by the defendant of thir ty thousand dollars of the serial bonds, general 
obligations of the county of Wilson, for the purpose of providing funds 
with which to repair a Kegro school building, build a S e g r o  school 
building and add to the Winstead school building in the Wilson city unit, 
was duly adopted and passed. The  plaintiffs are informed and believe, 
and upon such information and belief, allege that the proceeds arising 
froin the sale of said bonds would be used for the following purposes: 
( a )  Fo r  the erection of a school building for the use of the public 
scliools of Wilson County; (b )  For  constructing and erecting an  addition 
of fire rooms to a school building, a part of the unit of the town of 
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Wilson, and known as the Winstead School. (c)  F o r  the replacement 
of toilet fixtures in a school building already constructed." 

The judgment of the court below is as follows: "The above entitled 
cause coming on to be heard before the undersigned judge a t  Rocky 
Mount, this 27 January,  1934, and was heard by consent of all parties 
a t  said time and place. The plaintiffs moved the court for judgment as  
prayed for in the complaint upon the pleadings. The defendants moved 
the court that this action both as to the first and second cause of action 
be dismissed upon the pleadings. After giving the motions due considera- 
tion, the court being of the opinion that  the defendants have ample power 
and authority to issue bonds and sell the same for the purpose of re- 
pairing the common jail of the county and also that  the defendants 
have ample power and authority to issue bonds and sell the same for 
the purpose of making additions to the public schoolhouses and repairs 
thereto in Wilson County; I t  is, therefore, ordered that  this action be 
dismissed and that  the plaintiffs be taxed with the costs. Rocky Mount, 
North Carolina, this 27 January ,  1934. 31. V. Barnhill, resident judge 
of the Second Judicial District." 

The  plaintiffs excepted and assigned error to the judgment as signed, 
and appealed to the Supreme Court. 

W .  A. Lucas for plaintiffs. 
Connor & Hill for defendant. 

CLARKSON, J. The questions involved : N a y  the defendant "the board 
of commissioners for the county of Wilson'' ( a )  Issue bonds to repair 
the common jail of the county? (b )  Issue bonds to repair and make 
additions to public school buildings in the county 1 These questions must 
be answered in the affirmative. 

I n  regard to the first question. N. C. Code of 1931 (Michie), see. 
1321(a) (Public Laws, 1923, chap. 143, sec. 1) : "The board of com- 
missioners of the various counties throughout the State are authorized 
and empowered to issue bonds or notes for the purpose of borrowing 
money with which to erect, build, construct, alter, repair and improve 
courthouses and jails, and to purchase the necessary equipment arid 
furniture to be used therein." 

I n  the county finance act, Public Laws, 1927, &hap. 81, sec. 8, is the 
following: "The special approval of the General Assembly is hereby 
given to the issuance by counties of bonds and notes for the special 
purposes named in this section, and to the levy of property taxes for 
the payment of such bonds and notes and interest thereon. Accordingly, 
authority is hereby given to all counties in the State, under the terms 
and conditiors herein described, to issue bonds and notes, and to levy 
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property taxes for the payment of the same, with interllst thereon, for 
the following purposes, including therein purchase of the necessary land 
and, i n  the  case of building, the necessary equipment: ( r  ) Erection and 
purchase of schoolhouses. ( d )  Erection and purchase of courthouse and 
jails, including a public auditorium within and as a part of a court- 
house." Section 43 of the County Finance Act :  "All acts and parts of 
acts, whether general, special, private or local, authorizing or limiting or 
prohibiting the issuance of bonds or other obligations of a county or 
counties, are hereby repealed," etc. 

I n  rewriting the County Finance Act, the word ('repair" was left out. 
N. C. Code of 1931 (Michie), section 1290, is as follows: "Every county 
is a body politic and corporate, and has the powers prescribed by statute, 
and those necessarily implied b y  law, and no others; which powers can 
only be exercised by the board of commissioners, or in pursuance of a 
resolution adopted by them." (Italics ours.) 

C. S., 1297, is  as follows: "The boards of commissioners of the several 
counties have power." (9 )  "To erect and repair couuty buildings.- 
T o  erect and repair the necessary county buildings and tc raise, by tasa- 
tion, the moneys, therefor." 

C. S., 1317: "There shall be kept and maintained in good and suffi- 
cient repair in every county a courthouse and common jail, a t  the ex- 
pense of the county wherein the same are situated. The  boards of com- 
n~issioners of the several counties respectively shall lay and collect taxes, 
from year to year, as  long as may be necessary, for the purpose c,f build- 
ing, repairing and furnishing their several courthouses alLd jails, i11 such 
manner as they think proper; and from tirne to time shall order and 
establish such rules and regulations for the preservation of the court- 
house, and for the government and managenlent of the prisons, as may 
he conducive to the iiiterests of the public and the security a n d  comfort 
of the persons confined." 

C. S., 1302 : "If any county commissionr>r shall neglect to perforn~ 
any duty required of him by law as a niernbcr of the board, he shall be 
guilty of a misdemeanor, and shall also be liable to a pe~ l l~ l ty  of two 
hundred dollars for each ofTense, to be paid to any person wllo shall sue 
for the same." illofitt v. Davis, 205 N .  C., 565. 

I n  Jackson v. C'ommissioners, 171 S. C., 379 (382), it is said:  "The 
building of a courthouse is a necessary county expense, and the board 
has full power, in their sound discretion, to repair the old one or to erect 
a new one, and in order to do so they may c o ~ ~ t r a c t  such debt as is neces- 
sary for the purpose. Vaughn 2,.  C'ommiasioners, 117 N. C., 429; 
Hrodnan: v. Groom, 64 N. C., 244; Hasliett v. Tyrrell C'o., 152 K. C., 
714. I t  should be borne in mind, howe~er ,  by the county commissioners 
that  while they are clothed with the necessary power to contract such 



N. C.] S P R I N G  TERM, 1934. 229 

indebtedness, they have no power to levy a special tax out of which to 
pay the interest and create a sinking fund, unless they have the special 
authority of the General Assembly." Spi t zer  v. Commissioners, 18s  
N. C., 30. 

I t  is the duty of the county commissioners to provide a sufficient court- 
house and keep i t  in repair. I t  is their duty both to erect and keep in 
repair. They are cognate duties, and failure as  to them is "ncglect of 
duty." S .  v. Leeper, 146 N. C., 655. 

The plaintiff contends: "There is nothing unreasonable in the proposi- 
tion that  a local unit may be given the power to pledge the future to 
build a necessary public building but that  it is limited to current income 
to keep the building in repair after erected." 

We think this contention of plaintiff too narrow. Special approval 
of the General Assembly is given to levy tax for the "Erection and pur- 
chase of schoolhouses" and "Erection and purchase of courthouse and 
jails." We think the greater power includes the lesser, to repair and 
make additions. The  power is given, me think, by statute to the county 
commissioners, but is "necessarily implied by law." C. S., 1290, supra. 
The commissioners could be indicted and if convicted, imprisoned under 
the Leeper case, supra, for not keeping the jail in repair, yet they could 
build a new one and not repair the old, would lead to an absurd construc- 
tion when all the statutes on the subject are considered i n  pari matet in .  
J l o f i t t  case, supra. I n  25 R. C. L., p. 1019, we find: "If the language 
employed admits of two constructions, and according to one of them 
the enactment would be absurd if not mischievous, while according to the 
other it will be reasonable and wholesome, the construction which will 
lead to an absurd result should be avoided." I n  the record the report 
of the grand jury at September Term, 1933, shows in regard to the 
jail "found conditions there very deplorable" and recoinmended "re- 
pairs." 

As to the second question: Issue bonds to repair and make additious 
to public school buildings in  the coui~ty. We think Evaru v. -Ilecl;lenhurg 
C'ounty, 205 N. C., 560, is decisive a t  p. 564 and 565: "The county 
of Mecklenburg is an administrative unit in the public school system. 
The Constitution directs that each county of the State shall be d i ~ i d e d  
into a convenient number of districts in which one or more public 
schools shall be maintained a t  least six months in every yecr. - k t .  IX, 
sec. 3. By reason of this mandate it is within the poa-rr of the General 
-Isscmbly to authorize and direct the counties of the State as a d m i ~ ~ i s -  
trative units or gorernmental agencies to provide the necessary fundq 
by taxation or otherwise. T a t e  c. B o a d  of Educat ion,  192 S. C.. 516;  
Frazier 2'. Comrs.,  194 S. C., 40. Specific authorization for this purpow 
is foul~d in section 8 of the County Finance Act : 'The special appro1 a1 
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HARDEX c. I x s u ~ a s c ~  Co. 

of the Gciirral Assembly is l ~ e r e b g  givcll to  the issuance hy counties of 
1)olitls alitl notes f o r  the special purposes natned in this sectiou, ant1 to 
the  levy of 1)ropertg taxes fo r  tlw p q m e i i t  of such honcb n11i1 iiotej anti 
i i i t~rc'sts t l ~ ~ r e o ~ i . ?  AImong the cnuillr~ratctl purposcs a r e  the c w c t i o ~ i  : ~ n ( l  
the purc~hase of school houses, xllicli  hy the  express term:; of t h e  ststutcy, 
i i~clut le  purcliase of the necessary 1:llid and i n  the  c a w  of buildiilg, 
1)rovision for  lieccssary equip~iieut  aild facilities. Publ ic  L a n s ,  1927 ,  
rliap. S l ,  .CCT. S. Tlie rt~solutions of tlic coulity hoard of e t l u c a t i o ~ ~  an11 
of tllr boartl of county con~iniu.siollers include i n  the proposed improvc~- 
11lents :111 : ~ u d i t o r i u i ~ ~  for  Wvst Charlot te  High School, a new shop f o r  
tllo Ttv'11:iical H i g h  School aild fo r  Hos1;ins R u r a l  Sclio111 anti Oak~la l ( ,  
R u r a l  School scnage disposal l~lai i ts ,  togc'tllrr with toi1t.t faci l i t ie j  fo r  
the  1:rttcr iiistitutioli. As to t l~esc,  T1.e a r c  of opi11io11 t h a t  the autlitoriuili 
:111~1 tllc shop a r e  c ' o ~ ~ ~ p o n e n t  par t s  of a generul system a l ~ d  ill :I rno,lerii 
scl~oul arc: ufte11 i ~ o  less serr i reablc  t l i a ~ i  roonis fo r  cl:~sses, and  that  
1)rovisiou i o r  saiiitatioil is a inc,asure suitable and f reque l~ t ly  iiidia- 
pemablc to the  promotion and  preservatiou of the heal th of the pupils 
ant1 to tlic g ~ n e r a l  efEcieiicy of t l ~ e  srhool. T h e  order  of the  hoard of 
county ro~ulnissioiiers is within t l ~ c  coi~tcn~pl: i t ion of the rcceilt act.? '  

l y e  t l i i l~k  that  the power to "erect" sc~lioolhouses noultl  ~ ~ n d o ~ ~ l ~ t t ~ i l l ~  
gi~.e  the r ight  to m:~Be additiolis anll "repair" would he ;~ic.lucled i n  tl~ts 
greater  "ciwt." I t  is  not disputed tha t  tlie bonds a r e  ill the s tatutory 
l i n i i t a t i o i ~ ~ .  F o r  the re:isom g i \ . c ~ ~ ,  tlie j u d g ~ i i f ~ i t  of the court belov: is 

-\ffirlllcd. 

1ihTHr.EES W. I IARDEX r .  OCCIDESTAL L I F E  ISSURASCIC 
COhIPXXT, A C'OKPORATIOS. 

(Filed 21 3Iarcl1, 1'334.) 

Insu~.ance d b--Under terms of policy insul'er could not  h a r e  applied 
d i r id t~nd  to payment of p re in iun~ in absence of election by insured. 

The lmlicy of life insurance in suit pro~-iiled for forfeiture u l ~ n  ill- 
surt.tl's failure to pay the monthly l~rernium thcreon, a1111 rsl~rcssly l~i'o- 
rided in clear and explicit terms that tliritlel~ds thereo~i sl~oultl, at the 
111)tiorl of insured, be applied to one of sert'ral I)urposrs, and if insured 
l l l ~ d e  110 election, should be paid in c:lsli. Illsurer notified il~sured of LI 

t l ividc~~d ill :I sum in excess of the nloutllly preminni, b ~ ~ t  i~lsnretl 1i1:itlc' 
111) election, and died several clays after the t,spiration of the grace l~eriod 
for tlic yayment of the monthly premium due after the dt:claration of the 
tliviclencl. Illsurer tendered the 1)eneficiary check for the Llccrued diridenrl 
plus interest. The helieficiarg brvuylit .suit, contending that illsurer should 
have apylied tlie dividend to the lmylllcsnt of tlie l)remiu~n so as  to lieel) 
the lwlicy in  force: Held ,  uuller the terms of the policy illsurer 11ad 1111 
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right to apply the dividend to the payment of the premium in the absence 
of election by insured, and if it had done so insured could hare nerer- 
theless demanded it in cash, and the policy was forfeited for nonpayment 
of premium due subsequent to  the declaration of the dividend. 

APPEAL by plaintiff from Harris, J., at October Term, 1933, of TVAKE. 
Controversy without action upon an agreed statement of facts uhich 

is substantially as follows : 
1. On 13 May, 1931, the Colonial Life Insurance Companv executed 

and delivered unto James Henry  Harden, the insured, a "participating 
modified whole life" contract of insurance, S o .  C-5839, under the t e r m  
of ~ h i c h  it agreed to pay $2,500, the face amount of the policy, to I iath- 
k e n  W. Harden, as beneficiary, the plaintiff herein, immediately upon 
receipt of due proof of the death of the insured. 

2. Subsequent to the execution and delivery of the aforesaid policy 
of inaurance to James Henry  Harden,  the Occidental Life Insurai~ce 
Company, a corporation existing under the laws of S e w  Nesico nnd 
tloinesticated in this State with its principal place of business at Raleigh, 
defendant herein, succeeded to the rights and obligations of the wit1 
Colonial Life Insurance Company. under said contract of insurance. 

3. Nonthly premiums in the sum of $2.55 were paid by tile imured 
t h o u g h  and including the premium ~ ~ l i i c h  became due niicl payable on 
13 June,  1033. Subsequent to the payment of the 13 June.  1033. 
premium, the insured, James H c n q  Harden, paid no furtlier premium 
to the defendant herein. 

4. More than file days prior to 13 April, 1933, the defendant nii111eil 
to the ii~sured, James Henry Harden, at his Greenville, Sort11 Carolina, 
address, the following notice of accrued dividend on said 1~olicy. nliich 
\ \as  rcceived by insured: "Aiccounting department home ofice stub 
, . . premium $2.55, 90. C-5839P 13  day of April. 1933. Interest 
i l i~idend,  $4.02. Vr. James H. Harden, 1205 Cheutnut Siret i ,  Green- 
1 ille, X, C. 

Said notice was accompanied by an envelope addressed to Occ ide~~ ta l  
Life Insurance Company for reply. 

5. The insured, James I ienry Harden, died on 17 lugus ; ,  1033, 
leal ing the plaintiff, Kathleen IT. Harden, beneficiary named in the 
policy, surviving him. The insured's death occurred four days a f t x  the 
espiration of the period of grace 115 to the premium due and pny:~blc 
on 13 July,  1933. 

6. 011 G September, 1933, the defendant, Occidental Ll f t  111surai1cc 
Company, mailed its check in tlie sum of $4.07, payable to Iiathleen 
TI7. Harden, beneficiary, in payment of accrued dividends apportionetl 
to the policy and interejt 011 the said dividends from date of c!eclnr~tiou 
or ni~portionment thereof. The check \ \as refused by the p > e e .  Said 
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check. marked Exhibit "B," attached hereto, is made a part  of this 
statement of facts. 

7 .  The policy of insurance referred to in paragraph 1 above, together 
with the application of tlle insure 1, is attached hereto, marked Eshibit  
"-\" and made a part  of this rtatement of facts. 
8. At the time of the death of James Henry  Harden, the insured, tile 

policy invo!ved lierein had no cash or loan value. 
9. Pu'o optioii was ever elected by tlle insured as to tlie dispositioii 

of the accrued dividends apportioned to  the said policy. 
Upon tllcse facts it was adjudged that the policy had lapsed for 1loil- 

paymelit of premium and was void and that the plaintiff was not entitled 
to recover of the defendant. The plaintiff excepted and appealed. 

Sharr* d Jones  for  appellanf. 
ll'illis Smith and John H .  A n d e ~ w n .  Jr., for appellee. 

A \ ~ a a f s ,  J. The policy of insurance was issued on 13 &y, 1931, it1 
consideratiotl of the application an11 t h ~  payment of lireniiums. The 
iiisured, Jaines Henry  Harden, contracted to pay a piemium of two 
dollars and eighty-eight cents on or before the thirteent 1 day of every 
month, ant1 ill this respect conipliecl with his obligations up  to I S  June ,  
1933, paying the premium which tllerl bccanle due. H e  failed to remit 
the premium which was payable on 13 July,  1933, and died on 17 Au- 
gu.t, 1333, a few days after the period of grace had expired. 

Tlie policy and the attached rider c o n t n i ~ ~  the following claust>.i: 
( a )  "Escept as herein expressly provided the payment of any premium 

or it~stallnicnt thereof shall not ~ n a i ~ l t a i n  the policy in force beyorld the 
(late n l l e t~  the next prcmium or i~istal lmei~t  thereof is payable." 

(b )  "Soripayment of any installment wllen due, or within one montll 
(not less than thirty-one days) thereafter, automatically void3 this 
policy. cscept as provided by the policy or by lam." 

111 regarti t o  the payment of accruing d i ~ i d e n d s  the 3olicy has this 
prov1s1oll : 

" B ~ g i ~ i n i n g  at tlie end of the first insurance year nud e,icli year there- 
after  the ccmpaliy shall miiiually apportion from the di~isilule profits 
the t l i ~  i(leri11 payablc to this policy and such apportionec arnou~lt upon 
l m p i ~ t t  of tlie succcetlilig premiurri shall. at the option of the i~isuretl. 
he either ( I  ) paid in cash; or ( 2 )  applied toward paymeni of premiunis; 
or ( 3 )  applied ton-ard the purchasc of participating paid up  additiotl- 
to the policy: or ( 4 )  left to accutuulate as an interest bearitkg fu i~t l  
vitltdranable a t  ally time or l ~ a j a b l e  at tlle maturity of this policy. 
Di~iclends so left shall be credited n i t h  interest, the rate to be de- 
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per cent per annum. I f  no option has been elected by the insured the 
dividend shall be paid in cash." 

More than five days before 13  April, 1933, the defendant mailed to 
the insured a notice that a dividend of $4.02 had accrued on the policy. 
The  dividend was in excess of the unpaid premium. The question for 
decision is  whether, as contended by the plaintiff, i t  was the defendant's 
duty to apply the dividend or any par t  of it to the payment of the 
premium which was due on 13 July ,  1933, and thus to prevent a lapse 
of the policy, or whether, as insisted by the defendant, it was incumbent 
upon the insured to notify the defendant that  he elected to have the 
dividend applied to one of the last three options. 

There can be no doubt that the policy lapsed unless the defendant 
s h o ~ l d  have applied the dividend to the unpaid premium. TTith respect 
to the question under consideration the terms of the policy are clear 
and u~?ambiguous. The insured had the right to determine whether the 
accrued dividend should be applied "toward payment of premiums" or 
to any one of the other designated options; the defendant was not re- 
quired to make the election for him. See Cason v. X u t u a l  Life I n s .  Co., 
(Colo.), 184 Pac., 296; Dougherty  c. J f u t u a l  L i f e  Ins .  Co. (hlo., 1931), 
4-1 S.  W. (2d),  207; Equitable  L i f e  -1ssur. Soc.  v. Pet t id  (Ariz.), 11 
Pac. (2d),  833. The apportioned amount upon payment of the succeed- 
ing premium was to be paid in one of four ways a t  the option of the 
insured, and if the insured made no option the defendant was to pay the 
amount in  cash. This was the express agreement: "If I I O  option has 
been elected by the insured the dividend shall be paid in cash." The  
insured made no election; the defendant paid the dividend in cash and 
complied with its contract. Whether the contract of election was set out 
in the application or in the policy is a matter of indifference. I n  either 
went  the contract was enforceable. 

The question has been considered and decided adversely to  the plain- 
tiff's contentioli in Gardner v. I n s .  Co., 201 S. C., 716. There the policy 
provided that unless the insured should otherwise elect the diridencl 
should be held by the company at interest to be withdrawn by the in- 
sured at any time or to be included in any cash settlement of the policy. 
Allthough he had notice of the dividend and of his right to apply the 
tlividenJ to the payment of the premium which was due, the insured 
did not order the application. H e  elected that  the dividend remain with 
the company. The Court by Connor,  J., said:  "In vien- of the txpress 
provisions of the contract between the insured and the defendant, as 
clearly and plainly expressed in the policy, the defendant had no right, 
in law or in equity, to apply the dividelid declared prior to 11 May, 
1930, and due a t  said date, as a paymelit on the semiannual premium 
tluc on 11 Xay,  1030, or to the purchase of extended insurance. I f  ill 
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violation of its contract with the insured, with respect to this dividend, 
the defendant had so applied it, it  would have nevertheless been liable to 
the insured for the amount of the dividend, with interest, when called 
upon by him for its payment. There is no principle of law or equity 
upon whicli the defendant can be held liable to the plaintiff because 
after the death of the insured within the time for which the policy would 
have been extended, if the insured had directed that  trie dividend be 
applied to the purchase of extended insurance, it appeared that such 
application would have been to the interest of the plaintifl, as beneficiary 
in the policy." 

,\ lilrc coilclusion is concisely stated by the Supremv Court of the 
United States in an  opinion delivered by Chie f  J u s t i c e  H u g h e s  in 
W i 2 l z a ~ ~ ~ s  1 .  L - n ~ o n  Cen t ra l  Life I n s u r a n c e  C o m p a n y  (decided 1.3 Janu-  
ary, 1934),  in nllicll a similar question w a ~  considered "If after the 
lapse (of the policy) and during the life of' the insured, the company 
hat1 attempted to apply that  dividend to extended insurmce, its action 
noulcl not ha\-e been binding upon the insured and he nould ha re  been 
entitlet1 to demand the cash paymcxnt explicitly promised him7'-among 
other caws citing nit11 approval G a r d n e r  21. Ins. Co., supra.  I n  this 
opiiiion C f h i c f  J t i s t i c ~  Hughes  further observed: "While it is highly im- 
portant that a~nbiguous clauses should not be permitted to serve as traps 
for policyl~oltlers, it is equally important, to the insurc(3 as well as to 
the insurer, that  the provisions of insurance policies which are clearly 
and definitely set forth in appropriate language, and upon which the 
calculatioils of the company arc  based, should be maintained unimpaired 
by loose an(l ill-considered interpretations." 

Tlic deci?ions cited in the appellant's brief are not applicable to the 
facts i l l  the case before us. Judgment 

--\firmed. 

Is T I I E  MATTER or' THE WIIL OF MRS. IIARVIN AVERETT. 

Estoppel B a-Caveators held estopped bx inconsistent position formerly 
taken in their pctition for partition. 

Pctitioncrs for partition, upor1 lcarning of the death of onc of the 
tenants i n  common arid the probate of her 1\31, filed an amended petition 
in  whirl1 tliry :iIl(~gctl that under tlie tertns of the will the devisee named 
t11ewi11 o w n t ~ l  the undivided interest in the londs formcrly belonging to 
tlie tehtatris. Tlic land ~vas  sold for partition and objcc~:ion to confirma- 
ti011 was ni:~tle because of inad~cluac. of purchase 1)rice. Thereafter, the 
lwtitio~iers. as heirs a t  Inn7 of the testntris, filed a cal-eat to the will. 
The only lands sought to be dcvised in the will was the tt'statris's in- 
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terest as  tenant in conimon in the lands sought to be ~arr i t ioned.  Hfltl, 
although caveators a r e  not tetlmicall) parties, for all prnctical purposes 
the parties in the caveat proceedings and the partition l~rr~ceedingf :ire 
the same, and the land ant1 the interests of the palties tlierei~i are thtx 
same, and the caveators are e\tol~petl from attacking the yalitlity of tllc 
vi l l  by their former inconsistent position taken in the liartition proceed- 
iugs After knowledge of the death of tlie tehtntris ant1 the 1trob:rte of 
the will, the caveators could hnve aqked to uithcllam their petition on the 
 round that they were not ill l ~ o ~ w c s i r ~ n  c ~ f  the true fnctq : ~ t  the time, t h v  
petition was filed. 

STACY, C. J., and C o s s o ~ ,  J., tlisaentinp. 

C I ~ I L  ACTIOS, before Grady,  J . .  a t  September T w m ,  1033, of SAJIPS~S.  
O n  3 Apri l ,  1933, S .  H. 3 h e  and n i f e ,  Zeta Mize;  J. E. Cole!. and  

~vi fe ,  H a ~ n i a h  Coley;  E. L. Mize and n i fe ,  Lizzie 3 l ize :  TV. I<. Wood 
a d  wife. Het t i e  ITood: E l i j a h  K i n g  ant1 wife, Allie I<inp:  Frctl Mize 
and n i fe ,  Effie Mize ;  Allfrcd Mize and u i fe ,  l3ettie Rlize: IT. H. Tillot- 
so11 and  w i f ~ ,  Lucy Tillotson, and J o h n  Tillotson and wife. Xnutie  
Tillotson, instituted a special proceeding f o r  par t i t ion nf lir~id i n  the  
Superior  Court  of G r a n d l e  County against Marv in  A ~ c r e t t  ant1 n i f r ,  
Lottie Averett.  Summoris was duly issued 011 3 - lpr i l ,  1933. Oil the same 
(late t h e  petitioners filed a petition for  par t i t ion,  a l lcgi~ig tliat tlic peti- 
tioners and tlic defendantq "are t h e  oii.llers in  fee simp12 ac ttllant.; in 
common and a re  i n  possession of a certain t ract  of land,  . . . con- 
ta ining 150 acres more or  less. . . . T h a t  the interest of <aid part ie> 
i n  said land is as  follows: S. H. JIize, H a n n a h  Coley, E. L. Nize,  Hertic. 
Wood, Alfred Nize, Lottie Averett,  Lucy Tillotson, ant1 Jlau,le Tillotson 
on11 a one-ninth interest each and Allie I i i i ig  and F r e d  Mize ovi i  a oilc- 
nilit11 interest jointly." I t  n a s  fu r ther  alleged i n  the petition tliat oil 
account of the locatioli of tlie b u i l d i a a  on the land a d  the i~uniher  c,f 

u 

parties iuterested therein that  a n  actual  par t i t ion could not be llad n i th- 
out i n j u r y  to  al l  parties concerned, and tha t  a sale of tlie land for  par t i -  
t ion \vould.be advantageous. T h e  petition was rerified oil belialf of a l l  
tlie ~ ~ e t i t i o i i e r s  bv S. R. Mize. T h e  summons f o r  the defelitlnnts. Narvi l l  
Averett and Lott ie  Averett,  v a s  atltlressed to the  sheriff of S a ~ n p s o i ~  
County and  he returned t h e  same entlorsetl a s  follows: "This  marl is out 
of the  county and  his  wife  is  dead." Mrs.  Marv in  ,ivcrett ur Lottie 
Areret t  died 10 April,  1933. 

Thereupon on 19 April,  a n  alias summons was issued to the sheriff 
of Sampson County by the clerk of the  Superior  Court  of Granville 
County for  M a r v i n  Averett. T h i s  suiilnloiis was duly served 011 I l l a rv i l~  
.lverett  on 27 Apri l ,  193;i. 0 1 1  5 Ma!-, 1933, the petitioners :~melldetl 
their  petition, as  aforcsaid, as  follo\m: ' .That  since tlie filing of t l ~ e  
original petition ill this  proceetliiig the tlefelidant, Lottic. Xi;:? A l ~ e ~ , t ~ i t ,  
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in Sampson County, Xortli Carolina, on 2 May, 1933, a d  by the terms 
of which she devised all her interest in the land inrolred in this proceed- 
ing. to her husband, Marvin A ~ e r e t t ;  that tlic said Marvin Averett, ac- - 
cording to the ternis of said will, is lion- the owner of a. one-ninth uii- 
divided fee simple interest in and to said land, and that zummons in this 
proceeding lms been duly scrretl upon said Mar r in  &lrerett." This 
amended petition was duly verified by S. IT. I i i ~ e ,  one of the petitioners. 
On 26 May, 1932, the clerk of Gram illc County, finding that said l a i d  
could not he actually partitioned, ordered and decreed "that said laud 
be sold for partition." A commissioner was duly appointed to make the 
sale. Pursuant to the order of sale the land was duly sold by the coin- 
inissioner at public auction 011 1 July,  1933. Thereafler on 18 July,  
1033, the petitioners filed exceptioi~s to the report of sale upon the sole 
ground that the sum of $3,000 was not a fa i r  and adequate price for the 
property. The  purcliaser joined in the request by the petitioners that 
the sale be not corlfirmed. and no order of confirmation has been made. 

Thereafter the petitioners instituted thc present proceeding in Samp- 
soil Couiity to caveat the will of Mrs. I I a r r i n  -1verett or Lottie AT erett. 
The n i l l  of Mrs. Marvin l v e r c t t  or Lottic Averett de r~sed  to her huq- 
Imud, the defeidaiit, Marr in  Arcrett,  certaiu perso~lal pi,operty "and all 
of my iiltercst in 111y illotller '~ and fathcr's estate." The  will also ap- 
pointed X a r r i n  A ~ e r c t t  executor tlirreof. The careat filed by the peti- 
tioilers alleges that  the defendant, Marvin Averett, procured said paper- 
\\ r i t i~ lg  to be admitted to probate ill coimuoil forin, and that  tlic carea- 
tors '(are the brothers, sisters, niece a i d  ilryd~ern of said Mrs. I I a r ~ i n  
. l~  crett." I t  TI as further allegcd in the careat that the n i l l  was obtaincd 
from Mrs. Marrill Arerett by lier liusbmid, Marvin -17 erett, by undue 
and improper influence and duress," a i d  that said pa 2er-nriting was \ 

not the last nil1 a i ~ d  testament of Mrs. L r r i n  Averett for the reason 
that slie liad liot sufficient mental capacity to ,make a  rill." I t  v n s  
furtlicr alleged that hirs. Marvin Lverett believed that she was the 
lawful wife of hlarvin Averett arid Tras mored thereby to exccute said 
n i l l  '(wheii ill t ruth a i d  fact slie was not the lawful v;ife of tlie said 
h lar r in  Arerett,  w11o as affiants are iilformcd and beliere, had iurluceci 
lier to enter ilito a bigamous marriage," etc. Marvin W. Arerett,  cxecu- 
tor of the will, filed an answer to the carcat, denying the allegatio~is 
thereof, setting out certain alleged facts surrouilding his marriage and 
expressly pleading t l ~ e  partition proceeding in Granrille County. and 
particularly the aiueildetl petition as an  estoppel. After hearing the 
cause the trial judge, fiildiilg that the petitioners in tlls partition pro- 
ceeding in Graiirille County and the careators in Sampson County nere  
the sole heirs at law of the said Mrs. Marrill Arerett,  he d aiicl adjudged 
"that tlie ca\-eators are estopped to r n a i n t a i ~ ~  this proceeding by rir tue 
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of and on account of a certain proceeding instituted in the Superior 
Court of Granville County." The judgment further recites that "I t  mas 
admitted by tlle caveators that  Mr.  T .  Lanier, one of the attorneys for 
the caveators, was an attorney of record for the petitioners in the fore- 
going proceeding, and that  the petitioners in said proceeding are tlle 
same parties, who are the caveators in this proceeding. . . . I t  is 
therefore ordered and adjudged that the caveat be dismissed and the 
judgment of tlie clerk of the Superior Court declaring said paper- 
writing to be the last will and testament of X r s ,  Marvin Averett, is 
declared to be binding upon the parties to this proceeding." 

From the foregoing judgment the caveators appealed. 

T .  Lat~ier ,  Butler & Butler and ;lIcLendon & Hedrick for caveators. 
Eogsfpr LC Royster, Parham Le. Lassiter, Henry  A. Grady, Jr . ,  P. D. 

Herring a n t i  A. JfcL. Graham for respondent. 

BRCGDES, J. Does the partition proceeding in Granville County pre- 
clude the petitioners from becoming caveators in Sampson County to 
set aside the will of Mrs. Narvin  or Lottie Averett 1 

I n  order to arrive at a conclusion i t  is necessary to observe the 
chronologg- of facts. The caveators in the proceeding in Sampson County 
were the petitioners in the partition proceeding in Granville County and 
are the sole heirs a t  law of the alleged testatrix, Lottic Arerett, and, 
if the C U T  ear i; successful, will inherit the land. The  said land, of course, 
involved iri this cal-eat proceeding is identically the same land involved 
in the partition proceeding in Granville. I n  the proceeding in Granville 
C o u n t  tlie caveators were petitioners. They caused summons to be 
Issued a d  filed a petition alleging that  Lottie Arerett owned a one-ninth 
undivided iiiterest in said land. She died in Sampson County before 
the suninions n a s  served. Thereupon the caveators, as petitioners ill 
Granville County, went back into court and asked for an alias summona 
against 3 I a r ~ i l i  Averett, the alleged husband of Lottie Averett and her 
sole devisee. Thereupon Xarv in  Averett was brought into court in Grail- 
T i lk .  Furthermore the careators, as petitioners in Granville County, 
amended the original petition alleging the death of Lottie Averett, a n ~ l  
that she had left a last will and testament "which was probated and 
filed in Sampsoli County, S o r t h  Carolina, on 2 May, 1933, and by the 
terms of whicll she devised all her interest in the land inrolved in this 
proceeding to her husband, Marvin Averett; that  tlle said Narvin 
Averett, accoriling to the ternis of said will, is now the owner of a one- 
liiiitli undir ided fee-simple interest in and to said land." Consequently, 
~ v i i h  full knorrledge of the probate of the ~vi l l  in common form, aiid 
tliat the c!eTelidant, Xarvin  Averett, n a s  sole devisee named thei.ein, tlie 
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nsc~rtct l  a particwlar claim, title, o r  riglit, Iic caiiliot :~ftc.rn-:~rd.: a i v u i e  
:I 11nsitioil i l lco~lsis t r l~t  n-it11 such crc~t. claim or co1111ui.t l o  the llrcjudice 
of aiiotlic~.. . . . A1 claini ~ n n t l c  or positioii taliell i11 :I former ncatioli 
or judicial p rocwt l i~ ig  will estop tllc p a r t y  to iiiake a n  i n m ~ ~ s i s t e n t  c.lnilil 

It is insisted by t h e  caypators tha t  tlic issues ill a cal-c.;rt l,rocec.tli~~g 
a rc  lrot tlic snmc as  tlinse ill l)artitioii. T h i s  is trclnlic:~lly t rue.  IIon-- 
c.\-cr, tile prnctical rcsnlt of sustailiing tllv rar-t>at is  to tlcprivc J l a r r i i i  
A\verc,tt of the ycry lnl~cl ill S : I U I ~ I ~ ~ I I ?  I\-llicli the r:tveators iii Gr ; i l~ r i l l e  
:~llcgctl , t h a t  lie o ~ ~ i i e d  i n  fcc simple. Aftc,r kiio\vletlge of t l~l .  cle:~rli of 
Lottie -\\-erc,tt, mid the  probate  of tlie will? the  cawarors  could haye 
:,~li<>tl to n-itlitlrcrw tlic nriiendetl pc t i t io~ i  :111d other procectiings ill Grail- 
ville upoo'i ille ground that  t h y  n-$re ilot ill posscssiou cf  tht. t rue facts  
:111cl t1ic11 l~rocwt l  to c2a\-eat the will. T h i s  t11c.y did not (lo a l ~ d  thc~  b'tloor 

s1i11t.-7 
Al f f i r~~led .  
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A. E. WOLTZ a s D  DAISY C. WOLTZ v. ASHEVILLE SAFE DEPOSIT 
COMPAST. TRUSTEE. J. C .  ALEXAKDER, CAROLIKA CONSOIIIDATED 
COMPASY, ASD EARL TT'HITTOS. 

(Mled 21 March, 1931.) 

1. Jlortga.ges H i-Statute anthorizing injunction against consummation 
of sale on ground of inadeqnacg of bid held constitntional. 

Chapter 275.  Public Laws of 1933, authorizing courts of equity to en- 
join the consummation of sales under no\\-er of sale contained in deeds 
of trust and lnortgages solely on the ground that the highest bid at  t l ~ c  
sales does not represent the reasonable value of the property, applies to 
sales mark subsequent to its enactment under mortgages or deeds of trust 
executed prior to its enactment, and thc statute is constitutional mrtl 
rnlid. it being remedial only, and does not impair the obligations of con- 
tracts n r r  deprive the partics of pro11erty without due process of law. 
nor confer ul~on mortgagors or trustors exclusive ~rivileges. 

2. Same-Inadeqnncy of bond given in proceedings to enjoin consum- 
nwtion of sale is not ground for attacking validity of restrailling 
order. 

Where the mortgagee or c c s t ~ i i  que t r u s t  is not satisfied with the bond 
riven by the mortgagor or trustor in proccedinfs to enjoin the consumma- 
tiou of n salt. undpr a mortgage or deed of trust for inadequacy of the 
bid at  the sale, c11al3ter 275,  Public 1,nvs of 1933, his remedy is hy  motion 
that pl:~i~itiffs be required to increase tlie penal sum of the bond and 
girt. a(lditiona1 sureties, and he may not attack the validity of the order 
rebtrainir~g the consunlmntion of the sale upon the ground that the bond 
is inadequate. 

~ P L A I ,  1, tlefendants, -1slieville S a f e  Dcposit Comlmiy,  trustee, ant1 
J. C'. . l l t ~ ~ l l ~ t l c r ,  f rom Ilarclrng, J . ,  a t  Clianlbers, i n  the city of Charlotte, 
S. C., on 20 October, 1933. -1firmed. 

T h i s  action v a s  b e g ~ u i  i n  the  Superior  Court  of Necklenburg County 
on 1: -1ugu.t. 1033. I t  is  a n  action to restrain and  elljoin the  defendants, 
Alsllerille Sctfe Ilcposit Company, truster.  and  J. C. -1lesander. f rom 
co~lsuni l~lar ing a sale of tlie land described i n  the complaint,  made  on 
'i Suguqt ,  1933, under a power of sale coritained i n  a deed of t rust  
csecutetl 011 1 September, 1932, by the defendant Carol ina Consolidated 
C o r ~ l p a r ~ j  to the t lefe~ldaut  Asheville S a f e  Deposit Company, trustee, 011 

the g r o u ~ i d  tha t  the bid made at  said sale by the  defendant J. C. Ales- 
nnder i b  inadequate, and  t h a t  f o r  that  reason the consummation of said 
sale ~r.ould be inequitable. 

Tlle plaintifle a r e  tlir owlers  i n  fee simple of said land,  h a r i n g  ac- 
quired title thereto uiider a deed e ~ e c u t e d  by the defeadant Carolina 
Col~soliilatetl Coinpnl~y  subsequent to tlie registration of the said dectl 
of trust.  _\f tpr  tliry hntl become the  onliers of said land, sul~ject  to the 
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t c r l i ~ s  aud prorisions of tlie s:iid (Iec~d of t rust ,  the pl:~i~ltifi ' :  conreyet1 
:he qame by  deed of t rust  to secure tlieir note payable tc the defendant 
E a r l  Whittoll .  T h e  said note lias not been paid. 

On his  fillding tliat tlie bid nlatle fo r  said land a t  t h e  ,.ale on 7 ,Iugust, 
1033, by the defe~idan t  J. C. Allexn~itler,  n a s  t h e  only bill made a t  said 
,ale, ant1 tliat the  amount  of said hid, to w i t :  $10.000 is  not a f a i r  
price fo r  said land,  but  is  only about half its reasonable d u e ,  J u d g e  
H a r t l i ~ ~ g  issucd a temporary restraining order, enjoining tlie dcfeudants 
A l s l i e ~ i l l c  S a f e  1)eposit Company, trustee, nnd J. C. Alesander  f r o m  
collsuriirrinting said sale, and  ordering thc  -aid defent1:ints t o  appear  
lwforc Iiim, and show cause, if ally they li:rcl, why said tempoxlry re- 
. training order should not bc cont i~iued uiitil the final l ~ r a r i l ~ g .  

011 the  hear ing  of said order  to sllo~\- cause. tlie tempo?:rr- restraining 
order ~5 as continued to the final hearing, and tlie tlefen( ailts A ~ l i r ~ i l l ~  
S a f e  I>cposit C ' I J I ~ ~ I ~ I ~ J ,  t r u i t w ,  aiitl J .  C. . l l (~sundcr  : ~ ~ ~ p e a l e t l  to tllc 

CIOSSOK, J .  T h e  questions preseiltetl this appcal,  as  stated i n  tle- 
fendants'  brief filed i n  this  Court,  :ire as  fc1lon.s : 

"I. I s  chapter  275, Publ ic  Lan-s of Sort11 Caro l i i~a ,  1933, cutitled '-111 

act  to regulate the  sale of real  property upoil the fowcloaure of mort- 
gages or deeds of trust,' re t ronct iw,  am1 if so, is tile s tatute  ul~const i tu-  
tional i n  tha t  i t  violates a1111 i s  e o ~ ~ t r a r y  to the prorisiona of Article I, 
section 10, of the Cons t i tu t io l~  of the  r n i t e d  States  of America, and the  
F i f t h  -\me~idnielit  to the Cons t i tu t io~ l  of the U!'nitetl States  of America, 
:tlltl section 1 of t h e  Four teen th  Ainciitliiient to the Cons.-itution of the  
V ~ i i t e d  States  of *lrnerica, and Article I, section 17, of the Constitution 
of the S ta te  of S o r t h  Caro l i~ ia ,  and Article 1, section 33, of tlie C'o~lsti- 
t u t i o ~ i  of the  S t a t e  of Sort11 Carol ina,  and  -1rticle 1, section 7> of the 
Colistitution of the S t a t e  of S o r t h  C'arol im 1" 

" 2 .  Ditl the court  e r r  i n  r e f u s i ~ i g  tlic ll~otioli  of tlie defrnt ;ar~ts  Ashe- 
[- i lk  S a f e  Deposit C'ornpany, trustce, and J .  (:. ,Ilexander to  vacate and 
tiissolve the tcmporarg restrai~i i i ig  order ant1 to tlismiss the actioil. fo r  
tliat plnintiffs h a r e  failed to  m:rke ant1 file a n y  illju1117tion bond or 
mltlertaliirlg 2" 

011ly  sectio~ls 1 ant1 2 of cliaptcr 273,  I'uhlic Lalvs of' Kortli C'aro- 
lina. 1933, a re  iiir.olret1 ill this a l q m l .  T21c;e sections a re  as  follo\vs : 
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"Section 1. Any onner of real ?state. or other perqon, firm or corporn- 
tion haring a legal or equitpble interest therein, may apply to a jndgc 
of the Superior Court, prior to the confirmation of any sale of such real 
estate by- a mortgagee, trustee, commissioner or other person authorized 
to sell the same, to enjoin such sale or the confirmation thereof, upon 
the ground that the amount bid or price offered therefor is inadequate 
and inequitable and will rewl t  in irreparable danlage to the onner or 
other interested person, or upon any- other legal or equitable ground 
nhich tlie court mey deem sufficient: Pror ided ,  that the court or judge 
enjoining such sale or the confirmation thereof, whether by a temporary 
restrainillg order or injunction to the hearing, shall, as a c ~ n d i t i o ~ i  
precedent, require of the plaintiff or applicant such bond or clepobit as 
may be necessary to indemnifp and save harn~less the mortgagee, trustee, 
cestzii que  t rus t ,  or other person enjoined and affected thereby againbt 
costs, depreciation, interest and other damages, if any, which may rebnl: 
fro111 the granting of such order or injunction; Provided f r i r f h r r ,  t11:lt 
in other respects the procedure shall be as is now prescribed by law in 
cases of injunction alitl receivership, with the right of appcal to the 
Supreme Court from any such order or injunction." 

"Section 2. The court or judge granting such order or i n j u ~ ~ c t i o l ~ .  or 
before whom the same is returnable, shall h a r e  the right before. but 
not after, any sale is confirmed to order a resale bp the mortgage?, 
trustee, commissioner, or other person authorized to make thc. same 111 

such mainier and upon such terms as may be just and equitable: Pro- 
c ided,  tlie rights of all parties in interest, or who may be affccted thereby, 
sliall be preserved and protected by bond or indemnity in such form anrl 
amount as the court may require, and the court or judge may also ap- 
point a receirer of the property or the rents and proceeds thereof, pend- 
ing any sale or resale, aild may make such order for the payment of 
taxes or other prior lien as may be necessary, subject to the right of 
appeal to the Supreme Court in all cases." 

I t  is the well settled policy of the law that no property, real or per- 
qonal, which has been conveyed by a mortgage or deed of trust to secure 
the p a p e n t  of a debt, shall be sold and conveyed by the mortgagee or 
trustee, or by a comlnissioner appointed by a court for that purpose, up011 
the foreclosurc of the mortgage or deed of trust, until a bid for the 
reasonable yalue of the property has been received from a prospective 
purchaser. When a sale has been made under a judgment or decree of a 
rourt of competent jurisdiction, the sale must ordinarily be reported 
io aild confirmed by the court, before it can be consurnmated by a convey- 
ance of the property. I n  that  case, the sale will not be confirmed, and a 
conr-eyance of the property ordered, unless i t  is made to appear to the 
court that  the sale was fairly conducted, and the amount bid for the 
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property i ts  reaso~iahle  ra lue .  W h e n  the sale h a s  been made by tlie 
mortgagee or  the trustee, under  the power of sale contained i n  the  
~ u o r t g a g e  or deed of t rust .  without the  superrision of a court,  and it  is 
made to appear  to  a court of competent jurisdiction, i n  s n  action insti- 
tuted by the mortgagor or grantor ,  tha t  t h e  sale was riot fair1.v con- 
tlucted, nit11 tile result that  the a l n o u ~ i t  bid by tlle prospective p u r c l ~ a > e r  
i.; not the reasouable \ d u e  of the property, the sale will btl set aside, and 
:I r c d e  o r d e r d .  I11 Bolirh z.. 111s. ("o., 202 N. C., 789, 16.2 S. E., 335, 
i t  is sai , l :  "Tllc poncr  of a court of equity to restrain sales of real 
c ,tat? ninc!e in  pursuullcae of tlir, terms of a mortgage or decd of truzt 
i, uutioubtcd, alld the decisions of tlic court disclo-e that  he r ( ~ s t r a i n i ~ l g  
p n  tlr of equity i n  proper cases has  bef11 frequently exert isetl." I n  tha t  
c.,iv. ~t n ns held tha t  n proposed s:lle under the p o n e r  of aale contai~ieil  
ill a tlectl of t ru \ t  n i l1  not he restrainetl solely hecause of a p p r e h e n s i o ~ ~  
011 the p r t  of tlic g r a ~ ~ t o r  i n  the deed. of trust tha t  a bid For the reasoii- 
:~l) le  ~ a l u c  of the property c o ~ ~ v c y c ~ t l  by t h e  deed of t ru, t ,  will not )32 
rccei\ c d .  bc~cause of u ~ l f a r o r a h l e  i ~ u s i ~ l e s s  conilitionr e s i s t ~ i w  a t  {lie t ime u 

of r l l ~  proposctl sale. I t  \ \ a s  not held, l l o n c ~ e r ,  tha t  wlier~ a sale ha. 
1)w11 ~ilaclc ;~n t l  tlirl bid r c c e i ~ e t l  is not the reasol~ablc value of the prop- 
er ty,  a co7u.t of equity has  no p o n e r  to elljoin tilt, consnu~niatioii  of tlw 
\nlc, zolc.lv on tha t  ground. W h e t l ~ c r  o r  not, pr ior  to  tlw cnartment  of 
r l~npt t ' r  275.  Public  L:I\VS of Kortli Cxol i i i a ,  1933, a jutlgc of the 
S u l ~ c r i o r  Court  11ad the  p o ~ i c ~  to r e ~ t r a i l i  the co~isumm:ction of a sale 
of propiJrty u1:1de under  the  p o n e r  of .ale cuntainetl i n  a ~ i ~ o r t g : ~ g ~  or 
tltwl of tru.t. on the  sole prourid t h a t  tlic bid at the sale v.as not fo r  thcb - 
rc,ascj~i,~ljle \ d u e  of t11e property, need not be discussetl or tlrcitled, l ion.  
T h e  pou w fi ex1)res~ly conferred by the s t a t l ~ t e  and n a s  properly exer- 
isi-ml ill the ili.talit case, if tlie s ta tu te  is  ~ u l i t l ,  a d  is :rpplicable, not- 
v i t l ~ , t a n d ~ n g  it  \ \ a s  cliactetl subscquent to the t s c c u t i o ~ ~  of tlle deed of 
t rust  under  wliicli the sale was  made. 

Thc. s ta tute  docs not ~ i o l a t e  ally l~rovision of the Constitution of the 
I-ilitetl Stntcs o r  of tllc S ta tc  of Sort11 C,'nroliiia, by n - l ~ x h  limitations 
a r c  ini1)owtI 111)o11 the  Icgislutivc: p o n c r  of tlict Gencrul rlssenlbly of r l ~ i s  
Stntv. It does not impai r  the obligation of the contract entered into by 
:11it1 betv.ccw the l ~ a r t i e s  to  a mortgage or  deed of t r u s t ;  i t  does llot 
t lcpriw eitl~clr p a r t y  of property without tlui: process of l a w ;  nor does 
it  vo~~f:>r  up011 mortgagors or g ran tors  ill deeds of t rust  a n y  exclusive 
lwi\ ~ lcge .  Tliv s tatute  is renmlirtl only, mi1  is 1 d i d  f o r  that  purpose. 
I t  ib nl)plk:rhlc to a sale made since i t -  c l~actnient ,  altlloupli the  \ale n a. 
11:ntlv u ~ ~ t l e r  the poncr  of sale contained ill n mortgage or tlced of trusr 
c w c ~ ~ t e t l  pr ior  to i ts  e i i a e t i i ~ ~ ~ l t .  

T h e  c~olltcntion t h a t  the action slioul(l l l a ~  e bee11 tlismis~ctl bccau5e tlltl 
l ) l a i ~ ~ t i t i s  fni l td  to file a hontl as  wquiretl  by the s tatute ,  c:mnot he 
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sustained. T h e  record shows that  plaintiffs did file a bond. If the bond 
was not  or i s  not  satisfactory to  t h e  appellants,  thcy m a y  moye i n  rlie 
Superior  Cour t  t h a t  the plaintiffs be required to  increase the pcnnl clllll 

r ~ f  the bond a n d  to g i r e  other or additional sureties. There  i~ n o  c r r o ~  
i n  the judgment. 

-1ffirmed. 

MILDRED SHERWOOD v. SOUTHEASTERN EXPRESS CORIPAST, 
B. E. HAYNES A X D  G. W. REAMS. 

(Filed 21 March, 1934.) 

1. Trial D a-Upon motion of nonsuit all the evidence is to be considered 
in the light most favorable to plaintiff. 

Upon a motion of nonsuit all the evidence, whether offered by plaintiff 
or elicited from defendant's witnesses, is to be considered in the light 
most favorable to plaintiff, and he is entitled to every reasonahlr in- 
tendment and inference therefrom. C. S., 337. 

2. Automobiles C g- 
The violation of a city ordinance passed for the safety and prottvtion 

of tlie traveling public is negligence per se, and the question of \ ~ h e t h r r  
such uiolntion is tlie proximate cause or one of t h ~ .  l~rosimate cnu.cJq of 
the injury in suit is ordinarily for the jury. 

3. .4utomobiles C d-Whether backing of truck in violation of ordini~nrc 
proximately caused plaintiff's injuries held for jury. 

The driver of a truck backed same on a city street in violation of 
a municipal safety ordinance, and the driver of a car standing beliintl 
the truck backed his car, after sounding his horn, in order to Beep from 
being hit by the truck, and his car struck and injured a pedestrian nt- 
tempting to cross the street. Held ,  tlie question of whether the negligence 
of tlie truck driver was the proximate cause of the pedestrian's injurie4 
\ \as  properly submitted to the jury, and where the jury finds that the 
driver of the car was not negligent and that plaintiff was injured by the 
negligence of the driver of the truck, the court's judgment thereon \vill 
be upheld on appeal. 

APPEAL by defendants, Southeastern Express  Company and B. E. 
I-Iaynes f r o m  X C E ~ I ~ O I J ,  J., a t  December Term, 1933, of U r - s c o u ~ ~ .  
S o  error .  

T h i s  is  a n  action for  actionable negligence alleging damage brought 
by plaintiff against the defendants. T h e  case was tried before Judgc 
J. P. Ki tch in  and  a j u r y  i n  the General  County Cour t  of Buncombe 
County, N. C.  

T h e  issues submitted to  thc  j u r y  and  their  ans~vers  thereto were aa 
follows: "(1) W a s  the plaintiff in ju red  by the negligence of the  tie- 
fendant, G. Mr. Reams, as alleged i n  the complaint C Answer:  S o .  ( 2 )  
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I f  so, did the plaintiff contribute to her in jury  by her own negligence, 
as alleged in the answer of the said G. W. l teams? Answer: ( 3 )  
Was the plaintiff injured by the negligence of the defendants, South- 
eaqterli Express Company and B. E. Haynes?  Answer: Yes. (4) What 
damage, if any, is the plaintiff entitled to recover? Answer: $1,000." 

The Southeasterri Express Company and B. E. Haynes made certaiil 
esceptions and assignments of error i n  tlie General County Court and 
appealed to the Superior Court. The  court below o v e r r ~ l e d  these excep- 
tiom and assignillelits of error and in  the judgment ic) the following: 
'.It is further ordered, adjudged and decreed that  the judgment rendered 
1 1 ~  his IIOIIOT, J. P. Kitchin, judge of tht: Geueral County Court of 

L 

Bullcoinbe County, be and the same is liereby in all respects ratified, 
confirmed and approved." 

The appealing defendants made certain exceptions and assiglimeiits 
of error and appealed to the Supreme Court. The  material ones anti 
necessary facts will be set forth in the opinion. 

I'onno L. Gudger and Xark  TV. Brown for plainfiff. 
Johnson, Smafhers, Rollins & l i z z ~ l l  for Sou fheas fer ,~  E.cpress C o m  

pauy and B. E .  IIaynes. 

CL.~RI<SO?;, J. Tlie appealilig defendants, Southcastern Express Com- 
1x111~ and 13. E. Haynes introduced no ericlence on the trial of tlie action 
in the Gclicral Couiity Court of Buncombe ("ounty, Nor121 Carolina, anti 
a t  tlie close of plaintiff's eridencr, niatle a motion for juclgmelit as 
i n  case of nonsuit, C. S., 567. This  niotion was overrlled, deferldar~ts 
excepted and assigned error. Upon motion for nonsuit evidence which 
ma1;es for plaintiff's claim, or tends to support her c7ause of action, 
\vliether offered by plaintiff or elicited from defendant:,' witnesses, d l  
be coilsidered in its most favorable light, arid plaintiff is entitled to tlie 
l~eliefit of every reasonable intendment and inference to be drawn there- 
from. The issue submitted and the answer thereto was a3 follows: "Was 
the plaintiff injured by tlie negligence of the defendants, Southeastern 
Express Conlpany and B. E. Haynes?  h s w e r :  Yes." 

The jury awarded plaintiff damages. The defendants excepted, as- 
signed error and appealed to the Superior Court and made tlie same 
niotioii in tlie court below, which was overruled and ,lppealed to this 
Court. We can see no error i n  overruling the motion of the appealing 
defendants. Tlie sole question was there any sufficient, competent evi- 
dence of actionable negligence to  be submitted to the jury. The  evidence 
was to tlie effect, that plaintiff, oil Saturday afternoon, 26 Xovember, 
1932, was on Haywood Street, in Asherille, N. C. The safety street 
signs are green and red. Before crossing the street, plaintiff stopped 
for the red light and the line of traffic to pass. The truck of the South- 
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eastern Express Company, B. E. Haynes a t  the wheel, passed, and G. W. 
Reams, driving a Buick Sedan, followed the truck and stopped. She 
started to cross between the "white lines" on the street. The  traffic 
"stopped for signalsn-"I had a perfect right to passn-"I had the right 
of may." The Reams' car backed and the bumper of the car struck 
plaintiff's right knee and threw her to the pavement and she was seri- 
ously injured. The  truck stopped in front of the Bon Marche and the 
Reams' car behind it. Reams testified: "We (Reams and the driver of 
the truck),  both sat there for probably a minute or maybe more. During 
that time he was just sitting there looking back this way to the rear 
of the truck, back a t  my  car. H e  was making no motions during that 
time we were sitting there. About a minute we were just both sitting 
there. I glanced back just then, probably a t  the end of that  minute, 
and saw the  street was clear. I didn't see a soul anywhere. When I 
glauced back around to the front, the express truck was already ill 
motion. I tapped my horn and moved back. I didn't move back over 
three feet. . . . I felt something strike the rear fender. I imme- 
diately reached down and pulled up the emergency brake. I got out and 
went around to the other side of the car as fast as I could. When I got 
there, this lady, Miss Slierwood, was on Haywood Street up011 her hands 
and knees getting up. . . . I n  other words, there was not room 
enough for me to cut out and go around the truck. . . . There was 
room enough for a man to walk in behind the bumper of my car and 
the back of the truck.'' After the car struck plaintiff: "I looked back 
this way at the back end of my  car and the express truck and this mall. 
driver of the truck, was standing behind the truck in the act of taking 
a package out of the back of the truck. . . . The last I saw of the 
driver lie mas going into the door of the Bon Marche with a parkage 
ill his arms and this metal notebook. I did not see him again at the 
time. . . . When I backed, the truck in front of me mas in motion, 
backing towards me. I blew my horn. Before I started backing I blew 
the horn.'' 

The plaintiff contended that the appealing defendants were violating 
ten traffic ordinances of the city of Asheville. The one mainly relied on 
is as follows: "Section 45. Xo  motor rehicle or vehicle shall be turned 
around oil ally public s t rwt  in the congested district, but if the driver 
of such vehicle desires to travel in a direction opposite to the direction 
ill which haid vehicle is headed said driver must proceed around the 
block in order to make such tu rn  and no motor rehicle or vehicle shall 
be driven in a backward direction except so f a r  as is  absolutely lzecessary 
to acoid accident or to  p ~ o c e e d  o n  i t s  way. . . ." 

I t  is well settled in this jurisdiction that the violation of a statute or 
ordinance intended to prevent injury to persons or property, is uegli- 
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e \ - i d c ~ ~ c c ,  it  is ortlinarilv a ques t io i~  for  the  j u r y  to  dct t~rminc~.  \ ~ l i e t h e r  

11:1pl)y tlcli7-c,ranc~ of that  august ant1 n-is(! n~onarc l l  J ~ I I I ~ , ~  T ,  ill t l ~ r  
o r t l ~ o d o s  fas l i io~r ;  :~ncl, wit11 tha t  il l teiitio~i,  lie some (1:~-s  bcforc the 
.it11 laid ill a p le l~ t i fu l  pyrotechnic. supply. U e i i ~ g  not oi l l -  of a 1 ) i o n ~  
autl patriotic spirit ,  hut also :l m a n  ]lot clehtitute of l ~ u n ~ o u r .  1 1 ~  t l ~ r e v  
n lightcd squib illto the market llousc. a t  n t imc n l m i  it n a .  cro~\t le t l  
I\ it11 those that  bouglit and sold. T h e  fiery missle c a r ~ e  d o \ \  11 O I I  tlic olieil 
of :l ~c .~r t l e r  of ginger-bread, \rho, to protect himself, c :~ngl i t  i t  dcster-  
ously and t l ~ r e ~  i t  \ ray f r o m  h im.  I t  the11 fell  on thta sl~etl of a11ot11c.r 
g i n g e r - h a i l  seller, ~ - h o  passed i t  011 i n  precisely tlie rnnic w a y ;  til l  
a t  last i t  burst i n  tlie plaintiff's face a i ~ d  pu t  h i s  eye out.  

Scott hrouglit all action against the  o r i g l ~ ~ a l  t h r o ~ v e r  of the  q u i h .  nl io  
ubjcctctl t h a t  he n u s  not r e ~ p o i i ~ i b l r  fo r  \ \hat  liad hapl)encd, n h e n  tlie 
q u l b  had  passed through so m a n j  ha l id \ ;  but. though lie per,uaded tlie 
l ~ a r i ~ e t l  -1f1*. J P L S ~ I C C  H l a c X s t o ~ ~ c  to  agrPe nit11 him, the m a j o r l t r  of the  
court decided tha t  he vzrl.\t be p v e s u m e d  f o  liauc contcnzplnfer l  n i l  f h c  
i o m e p e w e s  of his  wrongful  act :!d was  answerable fo r  tlic~n." 

T l ~ c  appeal ing defendants conte~ided : "The j u r y  h a + ~ g  found t h a t  
the defcnttant, Reams, was gui l ty  of n o  negligent act, t h e  court shoulil 
liar e set aside the  ai lsner  of the j u r y  to the  th i rd  issue as  a luat ter  of 
l a \ \ ,  aud rendered judgrnc~it  i n  f a \  or of the  appc l la~ l t s ,  H a p e s  and  
the Southeastern E s p r c s s  Coliil~iny." T h i s  colitentio~i e a m o t  LE ~11s- 
tained. 

Cont ra ry  to  t h e  o r d i i m ~ ~ c e ,  the  d r i r e r  of the t r u ~ l i  backed it .  a f te r  
being \ tanled by Re:~ins-b- hloving his  1iori1-and the1 , Reams harked 
his car  to a \ o i d  the t r w k  and the  bumper struck the plaintifl .  Tlic 
mnttcr  \ \ a s  properly left to the jury.  T h e  charge of the l e a r ~ l e d  judge 
i l l  t l ~ c  Gc,ncral Couilty Court  of I3unconlbc is llot in  the rc~curtl. the  
prc~suinl) t ioi~ is  that  the court cliarpc~d the  lnu corpwt ,Y a1)l)lic~;lhlc to  
rhc facts. I n  the jutlgment n e  find 

S o  error .  
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TRUST Co. 2.. WEBB. 

VIRGINIA T R U S T  COMPANY A X D  CURTIS BTNUM v. CHARLES A. 
W E B B  AND J E S S I E  C. W E B B .  

(Filed 21 March, 1934.) 
1. Pleadings D a- 

A r l~murrer  admits the complaint and must be overruled if the alle,ca- 
tions are  sufficient to constitute a cause of action. 

2. Assignments D a-Assignment of contract as collateral security does 
not deprire  assi,mor of interest therein. 

Where an option is  assigned as  collateral security for the assicnor's 
note to the assignee, both the assignor and assignee have an interest 
therein. and if the contract is not assignable, the assiqnor has not re- 
linquished his interest therein and may sue thereon, and where either 
party can maintain the suit the other is merely an unneceqsarg party. 
which is not a defect for which a demurrer nil1 lie. 

3. Pleadings D b- 
A demurrer n-ill unt lie for joinder of a a  unnecessa1.y party. it being 

nececsnry to sustain the demurrer that there he misjoinder of parties 
and causes of action. 

4. Specific P e r f o r m a n c ~  B a-Right t o  specific performance rests upon 
inadequacy of damages a n d  not distinction between realty and per- 
sonalty. 

Thi le  n.: a rcneral rule contracts relntinr to personalty are not aljecifi- 
call) enfmcenble. the wound for the relief of specific performance is thv 
inadequacy of claniaeeb a t  law, and (111 this principal there are esce~)tion< 
to the general rule. 

5. Pleadings .I f- 
The relief to which plaintiff is entitled is to be determined by the 

xllegatioiis of the complnint established by evidence, and not the prayer 
for relief. 

6. Pleadings D a-Where complaint, in any view, states cause of action 
a demurrer  thereto should be  overruled. 

Where the allegations of a complaint are broad enough to state n 
cause of action for specific performance and for breach of contract the 
prayer for relief does not limit the scope of the right to relief, and a 
demurrer on the ground that the contract is not specifically enforceable 
cannot be sustained, since if either cause of action can be maintained the 
demurrer should be overruled. 

CLARKSOS, J . ,  not sitting 

-~PPE.AL by defendants f r o m  LIfcElroy, J., a t  October Term,  1933, of 
B u s c o m x .  Affirmed. 

011 1 December, 1930, Cur t i s  B y n u m  and five others executed anti 
delivered to t h e  Virginia  Trus t  Compauy two promissory notes in tlir. 
respective sums of $46,350 and $20,400, securing tlle first by tlle deposit 
of forty-file ,Islieville Count ry  Club gold boiids, each i n  the sum of 
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:'1.000, and tile second by the deposit of four second lien principal notes 
1 4  A\sllerillc Country Club, I~lcorporated,  each in the sum of $5,000. 

0 1 1  24 July ,  1030. the defendaiits executed and deli,-ered to B p u r n ,  
p1:tintiff. the folloving paper : 

*'Mr. Curtis Bynum, 
Ai s l i e~  i lk ,  K. C. 

I)( a r  S i r  : 
'I'llis co~lfiriiis our nllderet:t~ltli~ig nl~tl agrerrnc~it that > 0x1 4mll ll:r\ (I  

the option a t  any time on or after 1 January ,  1932, to require the un- 
dersigned to purchase from yon, a t  par and accrue1 clirid~ncls, the 
p:.eferied stock of the as he^ i l k  Citizen, Incorporated ( a  corporutlon 
to be formed by the consolidation of the Asherille Citizen, Incorporated. 
n~itl tlw A\sl~c\  i l k  Times Company), which stock is  pres-ntl? to be issued 
t o  >ou ill sxcliangc for $60,000, in par \ d u e ,  of preferred stock and 
,tcc.rued t l i ~  idelids of the as lie^ ille T i n ~ e s  Company, non held bg you. 

I t  1s stipulatetl and agreed t l ~ n t  sliould you exereis,. your option to 
requirt' us to pnrcllase said stock. tl~eii,  ill that eT ent, v e hereby, jointlv 
R I I ~  w ~ ~ r : i l l y ,  bmd ourselrcb, our executors ant1 atlnlinistrntors. to 1)ur- 
tllasc, pay for a~l t l  take delirerg of said stock, $20,000, 111 par \ d u e  
tlit reof, \\ itliiu o m  5 ear, $20,000, i11 l)ar T alue thereof, n itliin two years, 
ant1 the b a l a n ~ ~ c  tlicreof nitliiii t h e  years after the date of the excrtaiw 
of o u r  raid ol)tiorl. Yours I ery truly, 

Charles -1. Webb, Jessie C. XTebL." 

0 1 1  1 Dccwnbcr, 1930, wlle~i the notes abore referred to were executed, 
Li> i ~ u u i  sigiicd a i d  delivered the follo\ting instruinelit : 

"For a ~ a l u a b l e  considsr:~tion, receipt wliereof being liereby nck:io\\l- 
cdgetl, I .  tlie ah01 e nlmtiolied Curtis Bynum, do herebj assign, transfer, 
~ n a k e  and d e l i ~ r r  o w r  to tlie Virginia Trust  Compai y, of R i c h m o ~ ~ d .  
Y:j., all antl every of my rights, p r i ~  ileges and powers in and under tlic 
foregoing agreeillelit, with full right of assignment antl reassignme~~t.  

Dated at Asherille, S. C., as of and on 1 December, 1930. 
TVit~irss my h:!nd and se:~l. Curtis Byr~um.  (Seal.)" 

011 1 Dcccniber, 1930, B ~ i i u n i  c~ecutet l  another paper ~ e c i t i n ~  tlie 
delirrry to the JTirgiilia Trust  Conipany, as collateral security for the 
1~ ,~ . in s i1 t  and reiicval of tlie two notes, of 727 shares of the prcferretl 
5tock of the Alslieville Citizell-Tirnes Pompany, togetliei with the nr i t ing  
\iglicti hy the defel~tlallts obligating then1 to purc l ia~e  From Bynun1 682 
.h,rres of said stock on or before 1 ~~~~~~~~~, 1932. 

I n  their complaint the plaintiffs set out the foregoing facts mid a l lc~et l  
that ills TTirpii~ia Truqt C O ~ I I ~ I I ~  is tlir lloldcr of tlle ~ lo te i  rcfift~rccl t o  
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and has power and authority to enforce collection and that no part of 
either note has been paid. 

Thcp further alleged that  B y i ~ u m  oviied preferred stock in the M l e -  
~ i l l c  Times Company of the par ~ a l u r  of $60,000 and was iiiterestetl in 
the coiisolidatioii of this coinpaliy a i d  the Asheville Citizen, Incor- 
1)orateii; tliat he agreed to surrender liis preferred stock to the Timea 
Company and to accept in exchange for it stock in the iiew corporatioii 
to be known as the dsheville Citizen-Times Company; that  tlie defend- 
ants executed the option abore set out i11 order to effect the co~isolida- 
tion of the two conipaiiies; that Byiiuiii surrendered his stock and ac- 
cepted a certificate for 682 shares of preferred stoclr in tlie new corpora- 
tion, each of the par ~ a l u e  of $100.00; that  Byrium assigiied or entlorsctl 
tlie papers held by him for the purpose of securing the notcs executed 
hy him and his comakers to the T'irginia Trust Con~pany ;  tliat Bynum 
exercised his option and with the coiisent of his coplaintiff notified tlie 
defendants to purchase his stock and they declined to do so; and that rlic 
plaintiffs ha\  e at all times been ready, able, and willing to perform 
all their obligatio~is to the defendants and that  the defenclaiits l i a ~ e  
failed arid refused to comply with their contract. 

The defeiidants deiiiurred for misjoiiider of parties and causes of 
action; and oil the further ground that the complaint is defective in 
that the plaintiffs are seeking specifically to enforce against tlie defentl- 
ants a c o ~ ~ t r a c t  allegeti to have bee11 executed by them to the plaintiff, 
By~ium,  aiitl assigi~ed to the Yirginia Trust Company, and tliat tlie 
contract shows upon its face that it n a s  a personal obligation to Bynuni. 
which he could not assign and transfer;  and that  it appears that t l ~ c  
interest of Byiium in tlie stock and in tlie contract has ceased to rsist, 
iii~d ueitlier of tlie plaintiffs is entitled to a specific performance of rlie 
contrzct, or to ally of the relief prayed for in said complaint. 

Tllc cieniurrer was o~e r ru l ed  and the defe~ldants esceptcti and ap- 
pealed. 

J l a r t i n  & - I f a r t i n  a n d  A l f r e d  A'. B a r n a r d  for  a p p e l l u n f s .  
J o h n  J f .  R o b i n s o n  a n d  H u n t e r  -11. J o n e s  f o r  appellees.  

- 1 ~ a ~ r s ,  J .  The demurrer admits the complaint and must be overruled 
if the allegations are sufficient to constitute a cause of action. 1 . a ~ -  
b o ~ o u g k  v. P a d ,  C o m m i s s i o n ,  196 S. C., 284; M e y e r  a. F e n n e v ,  ibi t l .  
476. 

The appellants take the position that Bynuin has no interest in tlir 
action because his assignment to the Virginia Trust  Company ma. 
complete; that if the option executed by the defendants was assignable 
tlie Trust Company has acquired all rights thereunder and Bynum has 
iioiie. I t  is hence argued that  Bynum is not a necessary or proper party 
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in an action brought by the Trust Company on the assignment, that  the 
Trust Company is uot a necessary or proper party in an action brought 
by Byrium on his contract with the defendants, and t l  a t  the demurrer 
should be sustained and the action dismis~ed.  

This argument ignores the fact that according to the plaintiffs' allega- 
tions and the written assignments Bynum did not reliricluish his interest 
in the option; he assigned it as collateral security for the payment 
of the notes. (Exhibit D.) The complaint states a cause of action in 
\\liicli both plaintiffs h a ~ e  an  interest. Let us assume for the moment, 
ho~rever, that  the actioi~ could be maintained by one of the plaintiffs. 
The joinder of unnecessary parties is  not a defect of parties; and for 
superfluous parties plaintiff, a dcmurrer does not lie. A11 action is tlis- 
illisset1 for misjoirider only \\hen there is a misjoinder of parties and 
causes. Furnifui-e Co. 1.. R. R., 195  S. C., 636;  d b ; ~ o t f  r .  U a ~ ~ t o c k ,  
123 S. C.. 99. 

'I'lic appellants say that  tlie co~ltract groning out of B p u n i ' s  accept- 
ance of the option was not assigliahle. I f  this be conceded, Byiium 
r t l t a i~~s  his interest and call n ~ a i i ~ t a i n  an action against tlir ddentlants, 
his coplaintiff being merely all uniiecessary party. I t  is nsisted,  hone^ er, 
[hat  this Court lias resol~ed t l ~ c  qucstion against thc~ pokition of the 
tlefe~ldaiits. R. R. 1.. I-?. B., 1-27 3. C., 365 : T r u s t  Co. r .  I l ' i l i i c r i i i s ,  201 
S. C., 464. 

I t  is coritciidcd fu r l l~c r  that the comulaiiit docs not sta:tJ a cause of 
:rctioli ill that ~ ie i ther  of tlie plaintiffs is entitled to spe-ific perforniance 
of tlic contract or to the relief demaiided. The coiltract relates to per- 
~ o n d  property and in such case sp~cifie performance as a grneral rule 
\ \ i l l  not be decreed; but there are recognized exceptions. Jurisdiction 
t o  cllforcc s p c d i c  perfornialicc rests, not on the tlktinctio~i betlreen 
r e d  niid personal property, but oil the ground that darnages at law will 
]lot afford a cornpletc remedy. I'atldock L! Llavenport,  107 S. C., 710; 
'l'olmc c o Alssoc iuf lon 1%.  Batt le .  I S 7  N. C.. 260. The nature of an action 
is tlctermined by the allegations ill the con~plaint, not by tlie pra-er for 
rt.licf. A plaintiff may recover any relief to which hc is entitled upon 
111: facts alleged in his complaint aiid established by his proof. J o w ~  c. 
A'. I?., 193 N. C., 590. &re the allegations are broad enough to set 
out tn  o causes of action as in Paddock I > .  Dacenpork ,  slips-specific 
lwrformancc and breach of contract. I f  (.ither can b p  maintained the 
jutlgnient must be o~e r ru l ed .  Bynum's acceptance of , h e  option within 
the stipulated pcriod consuiniilated a contract to thc performance of 
\I liich he arid the tlcfendniits n ere mutually bound. PadtlotX I . .  Dacen- 
~ w t ,  supra.  

-1ffirmed. 

C I ~ A R ~ ~ S O K ,  J., not sitting. 
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I s  RE CEXTRAL BANK AND TRUST COMPAST OF' ASHEVILLE, 
NORTH CAROLIK.4. 

(Filed 21 March, 1934.) 

1. Appeal and Error -4 f :  Banks and Ihnking H c-Held: court gave 
implied authority to receiver of insolvent bank to appeal. 

Objection that the statutory receiver of an insolvent State bank has 
no right of appeal to the Supreme Court from an adverse judgment of the 
Superior Court without the approval of the court is untenable when it 
appears that the Superior Court judge gave a t  least implied authority for 
appeal by approving the agreement of the parties as  to what should con- 
stitute the case on appeal after notice of appeal by the receiver. C. s.. 632. 

2. Same-The statutory receiver of an insolvent bank may appeal from 
an adverse judgment without approval of the court. 

The authority and duties of the statutory receiver of an insolvent State 
bank to defend and prosecute actions involving the management and dis- 
tribution of the bank's assets in course .of liquidation are derived under 
the statute itself, and it is clevolred upon the receiver to take such action 
as  will preserve the rights of those in interest as may be proper, by appeal 
from an adverse ruling of the Superior Court or otherwise. 

3. Banks and Banking H -Interest may not be allowed on preferred 
claim subsequent to statutory receiver's possession of assets of bank. 

Where there is a judgment that the statutory receiver of an insolvent 
bank allow plaintiff's claim as  a preference with other preferred claims 
against the insolvent bank, such claimant is entitled to dividends, when 
declared, calculated upon the principal sum due together with interest 
from the date of the bank's wrongful coliversion of the fund to the dote 
the receiver took possession of the ballli's assets, but claimant is not en- 
titled to  have interest on the fund after the receiver's possession in- 
cluded in calculating the amount of his dividend. In this case claimant 
did not except to the provision of the judgment that the same rate of 
interest should be allowed on the claim as claimant was receiving on the 
bonds converted, and semble  other\\ ise 6 per cent interest might have been 
allowed. 

-\I>PE.IL by rwpolident, the  Commissioner of Banks, f r o m  S c h ~ n c X ,  ,I., 
at  J a n u a r y  Term,  1934, of Buscoa rm.  Reversed. 

T h e  above entitled cause was heard on the petition of the F i r s t  S a -  
tional Baiik and Trus t  Company, as  r e c e i ~ e r  and  trustee of the Central  
Securities Compaily of Alsheville, Iilcorpornted, f o r  an order directing 
the Commissioiier of Banks, r h o  is nolr l iquidat ing the assets of thc~ 
Central  Bank  and  Trus t  C o n ~ p a n y  of Asheville, S. C., t o  pay  divi- 
dends which h a r e  been or shall be declared by hiin on the principnl 
amount of its claim with interest a t  4l(r per cent per annum,  from 30 
September, 1930, to  the dates of such d i ~ i d e n d s .  

T h e  Commissioner of Banks  h a s  heretofore paid two diridends-one 
of 20 per cent a i d  the other of 1 0  per cent-on clainls against the 
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('entral Bank and Trust  Company, which ha re  been allswed by him or 
adjudged by the court as preferred claims. The  assets of the Central 
Bank and Trust  Company are not sufficient in amount for the payment 
in full of all the preferred claims against the Central Bank and Trust  
Company. N o  assets are now or will be available for the payment of any 
dividend on rlaims which are not entitled to preference. A11 the assets 
nil1 be exhausted in the payment of divideids on prefwrrd claims. 

The Commissioner of Banks has paid, and unless ordered by the court, 
will conti i~ue to pay diridends on t h e  principal amount of petitioner's 
claim, with interest a t  414 per cent per annurn, from 30 September, 1930, 
to 19 Sorember,  1930, the latter being the date on which the Commis- 
sioner of Banks took posse;sion 'of tlie Central Bank and Trust Com- 
pany, because of its insolvency. The petitioner's claim is founded on 
;t ju,lgnicnt which it recorered against the Commissioner of Banks, in 
the Superior Court of Buncombe County, arid which was affirmed, 011 

defendant's appeal, by the Supreine Court. See Bark T. TIood, 204 
S. C., 351, 168 S. E., 538. This judgment is for $117.500. n t h  interest 
a t  414 per cent per annuill from 30 September, 1930. T l ~ e  j u d p e n t  was 
rendered on a cause of action which arose out of the wroilgful and uii- 
1an ful coi~version hy the Central Bank and Trust  Company, on or about 
30 September, 1930, of LTi1itcd S t a t ~ s  Liberty Bonds of the par ~ a l u e  of 
$117,300, bearing interest at per cent per annum. The said bonds 
11 cJrc on~ie, l  by the Central Securities Company of Aslieville, Incorpo- 
iatetl. and \\err held in trust for said Securities Coinpanv by the Central 
13n11k ant1 Truqt Company. The claini of tlie petitioi~er for daii~ages 
i c d t ~ n p  from thr  nroiigful and unlnnful  con~ersiort of said bonds 
was adjudged a preferred claim against tlie Central Bank and Trust  
C'oml~any, ant1 was ordered paid 197 the Commissioner of Banks, out of 
tlic :lwcts of the Central Bank and Trust  Company n h i ~ h  had or should 
comcJ iiito his hands, as such. The claim has no priority oyer other 
p ro fe r rd  clainis against the Ceiltral Bank m ~ d  Trust Company. 

0 1 1  the facts found by the court, to nhicli there xvere no exceptions, it  
11 as orclcred that  tlir responde~~t  Commissioner of Banks be an? he n as 
clirected to pay to the petitioner tliridends of 20 per cent and of 10 pel: 
wilt on the a i i ~ o u i ~ t  ~ r h i c h  n-as due as interest on the principal of peti- 
tioner's claim from 19 Sovernher, 1030, to the dates (of the d i~i t lends  
tlir~retofore paid by him, respecti~el?-. I t  lvas further ordered that  for 
thrb purpose of determining the amount of petitioner's claim on nhich  
future tliriclr~ntls 41:lll bc paid. the Cornmissioner of Banks shall conlpute 
i ~ ~ t r r c s t  at the rate of -11; per c ~ ~ t  per :tllnum 0x1 the 1)riilcipal of said 
vlaim from 30 Septr.mbcr. 1930. to tlie date of each dividend, and add 
rlic, t~mount of such intere\t to the said principal. Fro111 this order, the 
('cmn,i~siolicr of Bnillis appe:rlccl to the S~lpreine Court. 
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Alfred S. Barnard  fo r  petitioner. 
Johnson, Srnathers, Roll ins  & Uzze l l  and  C .  I .  Taylor f o r  respondenf. 

CONNOR, J. The record in this ~roceeding shows that  the respondent 
Commissioner of Ranks duly excepted to the order of the court, and 
gave due notice of his appeal from said order to this Cour t ;  that, with 
the approval of the court, it  was agreed that the notice of appeal, the 
petition of the petitioner and the answer of the respondent, and the order 
of the court, containing its findings of fact, should constitute the case 
on appeal for this Cour t ;  and that  it was adjudged by the court that an 
appeal bond in the sum of $50.00 was sufficient. 

I n  this Court, the appellee contends that  the appellant Commissioner 
of Banks had no interest which was affected by the order of the court, 
and was therefore not a person aggr i e~ed  by the order. Fo r  this reason, 
it is argued that  the Commissioner of Banks had no right to appeal from 
the order, and that  his appeal should be dismissed. C. S.. 632. The 
appellee relies on the principle that a receiver, being an  officer of the 
court, has no right, in the absence of authority from the court by which 
he was appointed, to appeal from an order instructing him with respect 
to the performance of his duties as a receiver, 23 R. C. L., 133. This  
principle has been recognized by this Court in B a n k  v. B a n k ,  127 S. C., 
432, 37 S. E. ,  461, and in S f r a u s s  u. L o a n  Association, 116 S. C.. 556, 
24 S. E., 116. I f  the principle is applicable a t  all to the C'oinnlissiorier 
of Banks, TI-ho is a statutory receiver of insolvent banks doing bur' q~nesc~ 
in this State (B lades  1;. Hood,  203 N .  C., 56, 164 S. E., 828, Bz~ncoiuLe 
C o u n t y  21. I Iood,  202 N .  C., 792, 164 S. E., 370)) it is not applicable 
in the instant case, for the reason that the record shows that  the excep- 
tion to the order was noted, and the appeal was taken, with the approval 
of the court. The  appeal entries in the record justify the inference that 
the appeal was authorized by the court, if its authority was required. 

The Comnlissioner of Banks, ~vhen engaged in the liquidation of the 
assets of an insolrent bank, as authorized by statute, does not d e r i ~ e  
his power or his authority from the court. H i s  power and authority, 
both to take possession of an insolvelit baiik, and to liquidate its assets 
for distributioii among its creditors according to their respectire rights, 
are derived from the statute. Chapter 113, Public L a m  of 1929, as 
amended by chapter 243. Public Laws of 1931. I n  a proper case. i t  
is both his right and his duty to appeal from the order or the judgment 
in ail action or proceeding to ~vhich he is a party. The  contention of thr 
appellee in the instant case, that the Commissioner of Banks has no 
right to prosecute his appeal in this Court is not sustained. The purpose 
of the statute is to secure an equitable distribution of the assets of ail 
insol~ent  bank among its creditors in accordance with their respect i~c  
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J Y ~ a n ~ o s  c. I s s r ~ u a c ~  Co. 

rights.  . h i  ortlt'r o r  judgnmi t  w11icl1 defeats this  purpose is crroueous 
: I I ~  will 1~ re~.clrscd by this Court  ill the cserciw of i t s  ap l~e l l :~ te  jnris- 
c l i c~ t io~~.  

'1'11~ rule a1,provctl geuerally by the courts, wit11 respect to  the colrll~u- 
t n t i o ~ i  of i:~terc.at 011 claims against ail i11so1xnt person or cor1~or:ltiu1i 
~ l i i t ~ l i  a r c  to be paid out of t h e  assets of such person ol coorporatio~i, ih 
tirat "ill tlicl t l i s t r i h u t i o ~ ~  of tlicx (,stat(, of ail i ~ ~ s o l ~ t w t ,  i ~ l t t > r ( ~ s t  should be 
c+on~l)utctl i o  the t ime of the i l ~ s t i t u t i o ~ i  of insolrelic,v proccetliiiga upon 
al l  debts tlrnwiiig iiltercst either by agreement of the pacties, or as  legal 
t l a i~~ngea  for  i l o n p a y ~ ~ ~ e l i t . "  32 C. J. ,  SS4. 

Tliix is tli t ,  rulv wllicli was npplicd by tl~t: Commissiorier of B:i~~l;s ill 
the instant  c'aic, and  is, we think, riot only a practical hut  a just rule. 
T l ic .1~  was error  ill the order directing t h e  C'omr~iissioiler of Bnlilis to 
cli;rc.garil this  rule i n  t h c  instant  case. I t  may be tha t  the pe t i t io~ lc r  
\\o11111 I i : ~ w  bee11 elltitled to i i~ te rcs t  oil the  aiiiount of iiis daruages fo r  
the \vrongful aucl u l i l anfu l  conrersion of the Liberty Bolids a t  6 per 
(,,wt per :u i~ iu i i~ .  I t  did not, l lo~verer ,  escept to the jut1;rnent by n-1iic.h 
intcrcst a t  ouly 4'; per ceut was allowed. T h e  judgineut is tl ierrfore 
c .o~~clusive i n  a11 respects on both the pr t i t ioner  and  the l~espoudelit. T h e  
order is 

l t cwrscd .  

(Filed 21 hlarch, 1934.) 

1. Insurance D a-Where bencficialy has no insurable interest in life of 
insured the policy taken out by him is void. 

The beneficiary ~ ~ n n i e d  in a policy of life insurm~~:e \vho 1):tys the 
l)rcwiums thelw~n will not be nllo\ved to recover on t112 yolicy ul)oil the 
tieat11 of the insured \vl~ere tlic bciieficiarx had no ins'lrable intercat in 
the life of tllc insured, such policies beil~g void a s  gaming coutrncts 
u ~ l ~ t r i l r y  to O U T  ~nlblic ~ ~ ~ l i c y .  

'1. Insu~mlce D b- 
Scphc\vs ant1 nieces have 110 iiisurable iiiterert in the life of their tiunt 

mercly by virtue of thc rclationshil~. 

3. Illsurance E b 
AII il~co~itestnl~le cl;~uce ill n ])olicy of life insuraiice e.1111iot deprive our 

c,lurts of t l ~ r  I,o\vcXr t o  clec.lare the l~olicy void :is bciiig in co~~tr;lve~itioll  
of \\-ell sett l id public l)ulicy. 

.\I'I'E~.II. 1)y clefe~id;~lit f r o m  i>'itlX,.  J . ,  a t  J u u e  Term.  193::, of FUKSYTII. 
Kcverscd. 
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This is  an  action by the plaintiff as the beneficiary to recorer the 
amount due on a policy of insurai~ce issued Fy the defendant on the life 
of Grace Love. 

The action was begun and tried in the Forsyth County Court. 
The policy of insurance sued on was issued by the defendant on 1 2  

March, 1928. The insured, Grace Love, died on 27 June,  1932. At 
the date of her death, the policy was in full force and effect, according 
to its terms. A11 the premiums required to keep the policy in force had 
been paid to the defendant. The amount due under the policy is $328.00. 

The policy was issued by the defendant on the application of Elbert 
Sprinkle, who is a nephew of the insured, Grace Lore. H e  was tlle 
beneficiary named in the policy r h e n  it was issued. H e  agreed to pay 
and did pay the first and all succeeding premiums on the policy until 
some time during the year 1930, when he ceased to pay the premiums. 
After he ceased to pay the premiums, the plaintiff, who is a niece of the 
plaintiff, began to pay the same and continued to do so until the death 
of the insured. She was present uhen Elbert Sprinkle, 011 the solicita- 
tion of an agent of the defendant, applied for the policy, and liiiew that  
he then agreed to pay and subsequently did pay the premiums on tlie 
policy from the date of its issuance until she began to pny the same. 
There was no evidence a t  the trial tending to show that Grace Lore, the 
ilisured, knew that a policy on her life had been issued by the defendniit, 
and that her nephew, Elbert Sprinkle, or her niece, the plaintiff. \rc2re 
p a ~ i u g  p r e n ~ i u n ~ s  on such policy. She did not l i ~  e n it11 either Elbeit 
Sprinkle, or the plaintiff. She  had no relationship i11 blood or other\\ ise 
to either, except as aunt. 

The policy sued on in this action bears ail endorsement as follo\\k: 
"Durham, S. C., 2/24/1930. Beneficiary uiider this policy is challgetl 

to Stacy Rhar ton ,  niece. R. 31. Moise, president." 
The policy contains a clause as follo~vs: 
"8th. Incontestability. After this policy has been in force for t v o  

full years, it  shall be incontestable except for nonpayment of preiniuifis, 
fraud, misstatement of age or violation of article third. I n  case of mis- 
statement of age, howerer, no greater amount will be paid hereunder 
than the amount which tlie premium paid nould have purcliaseJ for 
the true age a t  the rate in use a t  the date of this policy, except xhcn  
the true age a t  time of entry is more than fifty-five years the liabihty 
of the company will be a refund of the premiums paid and no more." 

At the trial the defendant contended and offered evidence tending to 
show that a t  the time the policy was issued, the insured, Grace Low,  
was over fifty-five years of age. E~iclence offered by the plaintiff tenclecl 
to show that the insured was o n l ~  forty years of age a t  the time tllt' 
policy was issued, as stated in the application for the policy. 
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The issues submitted to the jury were answered as f ~ l l o n s :  
"1. Did the defendant execute and deliver its policy of iilsura~ice on 

;lie life of Grace Love as alleged in the complaint! Answer: Yes (by 
consent). 

2. Was tlie beneficiary changed ill said polity by the defenclant as 
allcged ill the coinplaint ? A n s n w  : Yes. 

3. Was Grace Love, the insured, over fifty-five years of age at tlie 
time the policy was issued on her life, as allcged in the arisner? , h s \ w r :  
S o .  

4. 111 what amouiit, if any, is  tlie defendant indebted to the plaintiff l 
A h s w e r  : $328.00, with interest froni tlie death of the insured." 

From judgment tliat plaintiff recover of tlie defendant the sum of 
$325.00 with interest from 27 June ,  1932, and the costs of the action, 
the d e f e d a n t  appealed to the Superior Court of Fors;itli County. .It 
tlir lieariiig of this appeal the judgriient was affirmed. arid defendailt 
appealed to tlie Supreme Court. 

Sfratton C'oyner f o r  plaintif. 
117tn. II .  Hoyer and Xanly, H e n d r e n  Le. 1'C'on~ble for c'efendurlf. 

Cosxor,, J. Xeitlier Elbert Sprinkle, the original beneficiary, nor 
the plaintiff, tlie substituted beneficiary, in the policy of insurance sued 
on in this action, had an insurable interest in the life of Grace L o ~ e ,  
tlip insured, by reason of their relationship to her, as iiepliem arid niece, 
rcspecti~ely. I11 H a r d y  v. Ins. Co., 152 N. C., 286, 67 S. E., 767, tt is 
4 1  tliat it is very generally held tliat the relationship of uncle ant1 
iiepllen does not of itself create an insurable interest in favor of eithrr. 
This principle is manifestly applicable to the relationsliip of aunt ant1 
i~ephew and of aunt and niece. See 37 C. J., 394. 

There n a s  no evidence a t  the tr ial  of this action tending to show ally 
fact.: on nhich it could be held that the original beneficiary, a t  tlie time 
the policy was issued, or that  the substituted beneficiary, at the time 
the beiieficiarp n a s  changed by the endorsemerit on the policy, had any 
pwuiilary niterest in tlie col~t i i~uance  of the life of the insured. 

I t  is well settled as the l a v  in this a i d  other juristlictions tliat n 
1 ) ( ~ 0 1 1  c:~ii~iot take out a I alid and enforceable policy ~f insurance for 
lii. o n n  benefit on the life of a person in \\hicli he has no iiisurahle 
i1rtere.t : such a policy or coutract of iiisuralice is  void and unenforceable 
oil grountis of public policy, i t  being merc.ly a wagering contract. 37 
C. J., 385, and cases cited in support of the test. 

Conceding this to be the law in this Stat(> with respect to the validity 
of the policy of insurance sued on in this action, it is contended on behalf 
of the pluiiltiff, that  the principlc~ is not applicable bemuse of the pres- 
e1lc.e 111 the policy of the incontestable clause. This  coiltentioil cannot be 
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sustained. T h e  parties to  a contract which is  void because i n  contraven- 
tion of a well settled public policy, cannot bind themselves by such con- 
tract,  and  thus  deprive t h e  courts of the  power to  enforce the public 
policy of the S ta te  by their  judgments. I n  Bromley v.  Ins. Co. ( K y . ) ,  
92 S. W., 17, 5 L. R. A. N. S., 717, i t  is well said : " I t  is  also insisted 
for  the plaintiff t h a t  as  the  policies contain a clause to the  effect tha t  
they a r e  incontestable a f te r  one year, the company cannot rely upon 
this defense. B u t  the incontestable clause is no less a par t  of the  contract 
than  a n y  other provision of it .  I f  the  contract is against public policy, 
the  Cour t  will not lend i t s  a id to i ts  enforcement. T h e  defense need not 
be pleaded. I f  a t  a n y  t ime i t  appears  i n  the process of the action that  
the  contract sued upon is  one which the law forbids, the  Court  will 
refuse relief." 

I n  the instant  case. there was error  i n  the refusal of the  t r ia l  court 
to  dismiss the  action a t  the close of a l l  the eridence. T h e  judgment of 
t h e  Superior  Court,  affirming the  judgment of the  county court,  is fo r  
t h a t  reason 

Reversed. 

T. C. POTTS, ADJIISISTRATOR OF J O S E P H  IT. A B E L ,  v. L I F E  I S S U R A S C E  
COMPAXT O F  VIRGINIA.  

(Filed 21 March, 1934.) 

1. Insurance I +Policy issued without medical examination may be 
attacked for fraudulent n~isrepresentations by insured as to health. 

S. ('. Code, 6460, ex1)ressly prorides that policies issued without a medi- 
cal esamiiiation may not Iw tleclared forfeited by insurer for ni isrepr~-  
sentations by irisuretl as  to health except i n  cases of fmud,  and nlierr 
fmud in the procurement of the policy is alleged and proved the beneti- 
ciary named in the policy may not recover, and a representation by in- 
sured that lie had never consulted n l)hysicim~ or been in a hosl~ital is 
material, ('. S., 6289, and testimony of physicians that insured was not in 
sound health a t  the date of the delivery of the policy is competent on 
the issue of fraud. 

2. Same: Insurance P d-Where insurer does not tender issue of fraud, 
unsound health of insured will not preclude recovery on policy. 

Whcre insurer does not tender an issue of fraud in the procurement 
of a policy issued without medical examination, but tries its case solely 
on the theory that insured was not in sound health a t  the date the policy 
was issued, and does not escept to the issue submitted by the court based 
on this theory, testimony of physicians that insured was not in sound 
health a t  the date of the delivery of the policy is incompetent as  being 
testimony of the very question to be decided by the jury, and the euclu- 
sion from the evidence of insured's application containing the alleged 



258 I N  THE SUPREME COURT. [SO6 

misrepresentations will not be held for error, since, upon the theory of 
trial, insured's unsound health a t  the datt. the policy was issued would 
riot preclude recovery, K. C. Code, 6460. 

3. Appeal and Error B b 
Appellant's exceptions and assignments of error will b~ '  considered upon 

appeal in the light of the theory upon which the case was tried in  the 
lower court. 

CIVIL ACTION, before Sink, J., at  ,\ugust Term, 1933, of G ~ J I I . F ~ R D .  
This action was instituted and tried in the municipal court of the 

city of High Point. I t  was alleged that  on 20 July,  1931, the defendant 
executed and delivered a certain policy of life insuranve upon the life 
of Joseph W. dbe l  in the sum of $500.00, said policy being No. 5912823. 
The insured died on 8 January,  1932. The defendant admitted the ese- 
cution and delivery of the policy, but alleged that  it was prorided therein 
that  "this policy shall be void if upon its date and deli7;ery the insured 
be not alive and in  sound health," etc., and that  the i l ~ u r e d  was not in 
sound health on the date of delivery. 

The defendant also alleged by may of cross action ihat  the insured 
signed a written application for said insurance, aiid that  in respollse to 
certain questions propounded in said application, g a l e  false answers 
and made false representations therein, and that  said representations 
were knonn by the insured a t  the time to be false a i d  were made with 
knowledge of falsity, with intent to deceire. Question 13 i11 said applica- 
tion is as follows: "(a) What is present condition of health ? "  "(b)  
When last sick?" The insured aiiswered tlie first quest ~ o n  "Good," and 
the second question "Kever." Question 15 was : "Has said life eyer been 
under treatment i n  any dispensary, hospital or asylum," etc.? The in- 
sured answered T o . "  Question 1 6  related to certain d seases including 
disease of the heart, disease of kidneys, disease of lungs. disease of 
liver, etc. The  insured answered "KO." Question 1 7  was: " E a s  life 
proposed been attended by a physician during the past t ~ ~ e l v e  m o n t h ?  
I f  so, for  what diseases? When ? Names of physicialis ? Residence Z "  
The insured answered "No." The  application signed by the insured also 
contained the following: "And I declare that  the ansners to the a b o ~ e  
questions and those made or to btl made to  the medical examiner on the 
back hereof are complete, strictly corrcct aiid true;  that the several 
questions were duly asked, and that  the answers giren b -  me are truly 
recorded hereon," etc. 

The  policy was issued without medical examinatior, except such as 
was made by an agent of the defendant, who was not a physician. The 
judge of the municipal court excluded the application as erideuce and 
tlie defendant excepted. 
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Dr .  McCai11 testified that he treated the insured in February or March, 
1931, preceding the application for insurance, and that  he came to his 
office er r ry  t x o  veeks "from February until J u n e  or July,  1931." Dr .  
Flagge testified that  he treated the insured from 9 J u n e  until the time 
of his death, approximately each week, and that the insured mas suffer- 
ing with a stone "in the kidney." This physician stated that  he had 
an opinion as to whether the insured was in sound health on 9 June.  
1931, preceding tlic application for insurance, and on 20 July,  1931, 
when the policy rras delivered, but the court would not permit witness 
to state that in his opinion the insured was not in sound health on the 
date of the  deli^-ery of the policy, and the defendant excepted. The trial 
judge declinecl to permit thc defendant to ofEer the testimony of the 
superiiitaldel~t of the policy department of defendant to the effect that 
the apl'lication signed by the insured influenced him in acting favorably 
and in delivering tlie policy. 

Without objection the following issues :yere submitted to the jury:  
1. ' T a s  the deceased, Joscph T. Abel, i11 sound health on 30 July,  

1931 ?" 
2. 'T11at :~ l i io~i i t ,  if any, is plaintiff entitled to recover of the de- 

fe~idant 2" 
Tlie jurj- answered the first issue "Yes," and the second issue 

ib$;oO.oO." 
From ju~lgii~ent upon tlie verdict exceptions were filed and heard by 

the judge of the Superior Court, who overruled the exceptions and 
affirmed the judgment of the municipal court. From such judgment the 
(Iefendant appealed. 

T .  It'. Alberfson and David H .  Parsons for p l a i n t i f ,  
I T y .  -1-ey E r a n s  for defendant. 

B ~ o c . o ~ s ,  J. Does S. C .  Code, 6460, apply to the policy issued to tlic 
plaintiff? 

I t  must be noted that this case does not involve a limitation of the 
coverage clause of the policy as in G~lrnore v. Ins .  Co., 199 S.  C., 632, 
155 S. E. ,  566; Reinhardt  v. Ins .  C'o., 201 S. C.,  782. 

The policy was issued without medical examination by a physiciau, 
and AT. C'. Code. 6460, pro~. idm ((that nhcre there has been no medical 
t sami i~at iou  t!~e policy shall not be relldrred T-oid i.or shall payment be 
resisted 011 accouut of ally niisrepresc~~tatio~l as  to the physical coi~dition 
of npplicalit escept in cases of fraud." I t  was held in H o l b ~ o o k  v .  Ins. 
( ' ( I . ,  I96 S. C ' . ,  333. 145 S. E., 609, that if nil iilsurance compauy issuecl 
a policy to a person it Bnew to be physically unsound or took a chance 
upon physical unsoundness without medical examination that such 
company could not resist payment except in cases of fraud. 
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M a ~ ~ i f e s t l y  it was not the purpose of PI'. C. Code, 6460, to permit a 
rrrovery on an il~surancc. policy iss~ietl xvithout nledital cxami~ratiori 
irwspective of the facts surromiding the t r a ~ ~ s a r t i o n ;  oiherv ise th t~  PX- 
pressioli "except in cases of fraud7' would have neither nieaning nor sig- 
nificance. I t  is apprehended that if fraud in the procurement of a policy 
is alleged, an issue tendered or submitted together ~vitli competent evi- 
dence, and a jury shall find the existence of fraud in su1.11 procureme~lt, 
thni  and in such event no recovery can be had. That  is .o bay, "in cases 
of fraud" a policy issued witliout medical e s a n ~ i n a t i o ~ ~  ;tan& npo~ l  the 
\anle footing :IS policies issued u11o11 such exar~ii~i:itio 1. 

The defendaiit pleaded fraud and offered the application in evidence, 
and also offered tlie testimony of physiciai~s tending to show that  the 
representations made by the insured in the application >\-ere false. 
Obviously the statements made by the insured to the effect that he had 
never corisultecl a physician or been in a hospital nere  ~na t r r i a l .  C. S., 
6 S 9 .  This r x  idcnce n as competent upon an issue of fraud, hut no such 
i w w  was tendered. Xoreorer, the issue submitted by the trial ?ourt 
\ \ a h  not objected to. Hence the parties chose "sound he:tlth on 20 July,  
1030" as the battleground, and the theory upon ~vhich  to clefenl~i~ie the 
merits of tlie controversy. ('If tlle defendant did not coilsider the issue5 
submitted by tlie court proper or re le~ai l t ,  it n a s  his dnt? to tender 
other issues, and having failed to do so, he callnot no\; cornplain." 
G'wene 7'. I l e t h f e l ,  193 S. C., 94, 136 S. E., 294. ?)icIi~tosh, S o r t h  
Carolina Practice 6: Procedure, p. 343. 3lclntosli states the proposi t io~~ 
of law as follon-s: '(If the parties c o n s ~ n t  to the issue ~,ubmittetl. or do 
uot object a t  the tinie or ask for different or additional izbues, tlie ob- 
jection camlot be made later." 

( 'onvque~~t ly ,  tlie opinion of the l)hysician, nlio n as not qualified a i  
ali expert, that the iuure t l  \ \as not ill sound hcalth on the date uf the 
tlcliv& of the policy \ \as i~competeut  for the reason that " ,-ou~~tl  health" 
\ \ a +  the very question to he determined not by the witocn?, but by the 
jur-. -1larshall v .  Tel. Co., 181 S. C., 202, 106 S. E., h1S; T r m t  C1o. 6. 
,\'to~.r (lo., 193 K. C., 122, 136 S. E., 2S9; Denton 2.. .lltlling Co.. 903 
S. ('., 77. The theory upon which a cause is tried niuit l~revail  ill 
c~oiisiclering tlie appeal, and in interpreting a record and ill t i t~tcr~nining 
the lal idi ty of esceptioiis. Il'a1Xc.r v .  B u r t ,  182 K. C., 32>, 109 S. E.,  
43;  Slzipp P .  S f a g c  Lines, 19.3 S. C'., 473, 133 S. I.:., 339; I lci l la~rtl  v .  
n u l i n ,  anfe, 211. 

Ilffirmed. 
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W. F. JENNINGS v. STANDARD OIL COMPANY O F  KEW JERSEY AXD 

S. W. TWIFORD, TRADIXG AS QUIKS FURNITURE COhIPASY. 

(Filed 21 March, 1934.) 

1. Kegligence D c-Plaintiff nitlst establish negligence or facts upon 
which to invoke doctrine of res ipsa loquitur. 

Where in an action to recover for injuries received when oil in an oil 
stove exploded when plaintiff' attempted to light the oil, there iq no evi- 
dence of defect in the stove or in the quality or adaptability of the oil 
furnished therefor, a nonsuit is proper unless the doctrine of yes ipsu 
loquitur applies. 

2. Negligence A -Doctrine of rcs ipsa loquitur held not to apply upon 
facts of this case. 

Plaintiff attempted to light the oil in an oil stove in his own way and 
according to his own judgment and n a s  injured by an explosion of the 
oil. Immeciiiitely after the injury i ~ n d  for  the rest of the \\.inter tlie s t o ~ e  
was lit, nithout repair or change of oil,  and burned in the ordinary way 
nithout accident or injury. Held, more than one inference can he drawn 
from the evidence as to tlie cause of plaintiff's injury, and the doctrine 
of yes ipsa loquitur does not apply. 

CIVIL ACTIOX, before C'oicl~er,  J u d g e ,  a t  October Term. 1933, 
of PASQUOTANIL 

T h e  defendant T n i f o r d ,  t rad ing  a s  Quinn F u r n i t u r e  C o m l ~ a n y ,  is  a 
merchant  and  is  a distributor fo r  a certain type  of s t o ~ e  k n o n n  as the 
Superfex Oil  B u r n i n g  Hea te r  and certain of these s toles  n e r e  installed 
i n  his store ill Elizabeth City i n  the \$inter of 1931. T h e  &to\ e 11 as 
heated hy mfaris of oil, which is sonietimes called fuel  oil or heat ing 
oil. T h e  oil was furnislietl the defendant Twiford by tlic defendant, 
S tandard  Oil  Company of S e w  Jersey. T h e  plaintiff said : "I I\ orketl 
fo r  the Quinn Company around seven years. I was uot w o r k i ~ ~ g  for  
them a t  the  t ime of my injury,  as  I had  stopped about a inoutli anti a 
half pr ior  to that .  A t  t h e  t ime of niy s e n  ices with them I usually liglltetl 
the Superfex Oil Burn ing  Hea te r .  . . . When the fire is out \ \ c  
generally t u r n  the valve down ant1 a a i t  about a minute and light a 
match  a n d  throw i t  in. T h e  oil is kept i n  a container back of the s t o w  
and r u n s  doni l  i n  the stove i n  the  pan  and t h a t  is lighted \i i th  n piece 
of paper  or a niatch. T h e  oil got down f rom tlie t a ~ i k  to  the pall f rom 
a tube about one-fourth inch i n  diameter, and I ol~ened a \ a lve  to 
cause the  oil to r u n  f rom the  tank  to a pan  which would tali? alwut ;L 
millute. A lighted match or a piece of burning paper  wac tlien thron 11 

into the s t o w  through a n  opeiiing i n  the front .  . . . O n  the  morn- 
~ i i g  I was h u r t  I went down to the store with M r .  Hales  ill his car. 
. . . About a minute af ter  I got there I saw M r .  Davis. the head 



I i a o c , u ~ s ,  J. There  \\-as iio e ~ i e l e l ~ c e  of any clefwt ill the s t o r e  or  iii 
rile qualiry or uila1)tability of the oil furiiislied therefor. Tlic stove (lid 
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i ~ o t  explode, but  the  oil flashed out of the p a n  when the p la i i~ t i f f  t h e w  
a lighted match  therein. Colisequeiltly, if the principle of rcs  ipn 
loquiiu~ does not apply,  the judgment of nonsuit v a s  correct. Every-  
body knows tha t  a lighted match will ignite kerosene or  fuel  oil. T h e  
plaintiff knew that .  3Torco~-er, hc undertook to light the st07 c' i n  his  
own way a n J  according to his own judgment. 

rpon al l  the facts  disclosed by the evidence "the existence of l ~ e g l i g e ~ l t  
default is not the  more reasonable probability" and "the proof of the 
occurrence w i t l ~ o u t  more leaves the mat te r  resting only ill conjecture." 
Obviously, more t h a n  one inference can be d r a w 1  f r o m  the evidence as  
to  the  cause of the  in jury ,  and  therefore. the case falls ni t l i in  the cs- 
s e p t i o ~ ~ s  pointed out  i n  Spr ings  c. Doll, 197 N. C., 240, 14s S. E.. 251, 
rather  t h a n  within the principle underlying tlie typical esl)losicm cast2:, 
such as  R o w a w l  v.  Texas C'o., 203 S. C., '30. 

Affirmed. 

T .  J. TAYLOR v. B O A R D  O F  E D U C A T I O S  O F  DAVIDSOK C O U S T T  ET AL. 

(Filed 21 March, 1931.) 

Counties E b-County held i~iithorized to issue bonds for  sanitary im- 
provements for  school houses necessary t o  constitutional school term. 

A county is authorized by specific r.r special legislation to issue without 
a vote bonds for saiiitary improvements for its sshoolhouses necessary 
for it to maintain, as  an administrative unit of the State. the coiistitu- 
tional school term in the cou i i t~ ,  when tlie lnaturitr dates c~f the bonds 
are within the limits fixed by the County Finance Act, and the bonded 
inclebtedness of the county aftcr issuance of the bonds will not exceed 
tire per cent of the ;~.ss'sst~l \';lln;~tic~ii of the t;ls;ll~le 1wol~'rty tllcwii~. 
:i C ' .  S.. 1 2 9 l ( a ) .  ( ' l ~ a l ~ t r r  S1. wc.. h. l'ul~lic. I,:I\\Y of  1!)2T. :is ;1rn('11(!('(1 111. 
c.l~:~llter (iO. Pu!)lic I.:I\Y,~ of 19::1, :< ('. S., 547,7. .74T!i. 

,IPPEAL by plaintiff f rom Sink, J., a t  Chambers  i n  Rockiilghaln, 9 
J a n u a r y ,  1934. F r o m  D a r 1 ~ 3 o s .  

C i ~ i l  action to restrain the defe~idau t  board of comniis4c~nvrs of 
Daridsoli County, f rom issuing bonds of the county to care fo r  necc?>ury 
impro~-einents  of the consolidated whools of the county. 

Tlie case was heard ox a n  agreed statement of facts,  n.llic.li m a y  110 

aLritlged a i ~ d  stated as fol lo~vs : 
1. O n  4 Septem'uer, 1933, puriuai l t  to notice f rom the Srate  I:o<lrJ 

of Hea l th ,  the board of educatiou of Davidson Countv niet ill joint 
sessioll with the hoard of co~nmissioners  of said count\- and f o u i ~ d  :IS a 
fact that  tlw water  supply. s c ~ a g c  tlisl~osal plant,  heat ing S\-stcin nn,l 
huililillg facilities for  some of the consolidnted scllools of the coulity 
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(opcratrcl 1)y tlie county a s  a n  agency of the S t a t e  on the couiity-wide 
scliool p lau)  x c r e  ii~atlequatc, and rhat the  requisite permanent  improre-  
n l m t >  a n J  atltlitioiial equipment n c ~ ~ s s n r v  to  operate and  niaintaiii  ~ a i J  
schooli f o r  tlie constitutional six months period ~voulcl call fo r  tlic. 
t~xpc~iiditure of $50,000. Sa id  cstiinate n a s  a r r i r e d  a t  af tcr  a careful  
surr cy by a corninittee appointetl fo r  the purpose. 

2 .  0 1 1  6 S o w m b e r ,  1933, the boartl of education of D;tridsoii C o u ~ i t r  
duly nuthorizetl applicatioil fo r  loan for  said ainou111 and  for  sail1 
p~i rposes  froin the Federal  Emergency I ldn~in i s t ra t ion  of Public  Works. 

3. 011 tlie s m i c  day, the board of com~nissionera of Da\ ids011 C o u ~ i t y .  
act lug oil the resolution of the 11ourd of education of said county, and a 
joint resolution of both b o m l ~ ,  authori7etl a hoiid i s w c  i n  the  zuin of 
$50,000 to provide tlie necessary improvemeuts a11c1 a d d i t ~ o n a l  buili1111q 
facilities rcquired for  the operation a i ~ d  maintenance of the co~lsolitlntetl 
scllc!ols of tlic county, operated on the  county-wide plan. 

-1. 1 1 1  tlic same resolution, the boar11 of county comin iss io~~ers  autliur- 
ized tlie l~orron-iiig of $S0,000 froin the Federal  E:merge~icy Lldn l i~ l i s t r :~-  
tion of Public  Worlis; and the iasuancc and delivery therefor of county 
bo~itls, i n  w i d  suul, wit11 matur i ty  clntes as fo l lons :  $4,000 per year  frolii 
19:l.i to 1944, i ~ i c l l ~ n i ~ e ;  $7,000 per year  f rom 1945 to L9-19, inclusi\ .e: 
$5,000 ill the )-ear 1950;  said hoiiils to bear iritcrest a t  the rate  of 4 pcr 
m ~ i t  per anlrum. 

5. It is agreed that  $31,612,1 L 3  n a s  the a s s c s d  ~ a l u :  t ~ o n  of taxable 
l ~ r o p e r t  ill Dar  idsoii County for  the  last preceding asseswl raluat ion : 
: i~ld that  the totql bontled i n t l c b t ~ i l u c ~ s  of the courity io $697,000 

6. -1pplication has  been filed n it11 the Federal  E n i e r g e ~  c j  Al t ln i in i~r i :~-  
ti011 of Public  Works  to borron ,:tit: amount  of niolicy on the l)o~itls of 
n a x  ~tl.o~l County,  and  said ap l ) l~ca t iou  has  been appro led .  

7 .  Plaintiff bues as  a resitlent alitl ta:,pay7r of thc county t,, rc- t rain 
tlic isbuancc of said bonds. Eaton 1 % .  CratZctl Schoo l ,  184 S. C ,  471, 
114 S. E.. 639. 

F r c m  a jutlgineilt uplloldiiig the ra l id i ty  of said proposed ho~itl; ;r~ill  
cli.;nlis.;i~rg l)lai~itiff 's pe t i t io~ l  \\ it11 costs, lie appeals, a s s i g ~ i i i ~ g  error .  

S~ac .v .  C'. J. W e  h a r e  held ill a ~ i u n l b e r  of cases tha t  the col t inl i~-  
sioiiers of a cou~i tg ,  act ing as  :~ i i  at1ininistrati~-e agent;; of the Stat( , .  
m a y  issue notes and bonds of tlie county for  tllc purpose of acquiring 
sit('.'. building the ncccssary scliooll~ouses and  operat ing tlie public 
scliools of the county without sul)niitting the  mat te r  to a vote of the  
lwople "vhere  such schoolhouse.; artx rcquirtxl fo r  the e';tahlinlirncnt o r  
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maintenance of the State systcin of public schools in accordance wit11 
the provisions of the Constitution." Julran 1,. W a r d ,  19s S. C., 4h0, 
152  S.  E.. 401; IIa71 v. C o m ~ s .  o f  D~rp/cn, 195 3. C., 367, 1 4 2 8 .  E., 
315. 

I t  wits said in Fraxier v. Comn. ,  19-1 S. C., 49, 13s  S. E.. 432, that 
the counties of the State were, by the "County Finance -kt , ' '  chap. S1, 
Public Laws 1927 (amended by the "Local Government Act." chap. 60, 
Public Laws, 1931), authorized to issue bonds and notes "for the erec- 
tion of schoolhouies and for the purchase of land necesqary for school 
purposes, and to levy taxes for the payment of the same, prilicipal ancl 
interest, not as municipal corporations, organized priniarily for pu1- 
poses of local government, but as administrative agencies of the Statc, 
employed by the General Assembly to discllnrge the duty irnposcd up011 
~t by the Constitution to provide a State system of public schools." 

Section Y of the County Finance Act p r o d e s ,  anlong other things, 
that the counties of the State may issue bonds and note., and l e ~ y  tnxcs 
for the payment of the same, for the "erection and purchase of school- 
110uses." 

I t  is also provided by 3 C. S., 5475, that the county board of education 
of any county, upon recommendation of the State Board of Health, 
shall proricle for proper sanitation a t  each public school, deemed ail 
essential and necessary pal? of the equipment of such school, and a 
failure on the par t  of the officers charged x i t h  this duty, or of county 
commissioners to provide the necessary funds, is made a misdemeanor. 

Likewise, by 3 C. S., 5479, the duty is imposed upon the coulity board 
of education of the several counties to make such provisions as nil1 g i \ e  
the teachers and pupils of the various schools a good supply of nhole- 
some water during the school term. 

Thus, it  appears that specific or special legislative authority exists 
for the issuance of the bonds in question for the purposes designated. 
Glenn v. Comrs. of  Durham, 201 S. C., 233, 159 S. E., 439. 

I t  also appears that the bonded indebtedness of the county, after the 
issuance of said bonds, will not exceed 5 per cent of the assessed ~a lua t io i l  
of the taxable property in the county, the limit fixed by 3 C. S., 1291(a).  

The maturity dates of said bonds are well within the limits fixed 
by the County Finance Act. 

We find nothing in the School L a ~ r  of 1933, chap. 562, Public Lans,  
1933, which militates against any of the positions herein taken. 

S o  error having been made to aplienr in the ruling of the court belon., 
the judgment will be upheld. 

Affirmed. 
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LOVE PEXDER v. THE NATIONAL COKVOY AKD TRUCKING COMPANY 
A K D  FLOYD S. TVILLIARIS. 

(Filed 21 March, 1934.) 

Automobiles C d-Under circumstances of tlus case driver was under 
duty to warn approaching motorists that highway was blocked by his 
truck. 

The clrirer of a truck and trailer, in attempting to turn tlle truck 
around on the hijih\vay n-ithin the corporate limits of a town. drove 
tlle truck into an unlmvcd side road, and the truclr became stuck in the 
soft dirt  of the road, learing the trailer acaross the highway completely 
blockillg it a t  a point where motorists approaching arourd a curve do\vn 
a steep grade niight not be able to see the trailer in time to aroid hitting 
it. Plaintiff introduced evidence that while defendant's truck and trailer 
were in this position he a p ~ ~ r o a c l ~ e d  in his truck around the curve and 
was unable to avoid hitting the trailer, and that the drivcbr of defendant's 
truclr, although lrnowing of the danger to approaching mctorists, failed to 
war11 them of the danger by flnqmnn or other danger ;signal. and that 
such failure n u s  the prosimate cause of  lai in tiff's injurjc's. Held ,  under 
t l l ~  circnnwti~ncc~s it \Y;IS the duly  of tlcfc~ndnlit's drirpr to rscirc.ihe tlue 
care to warn approaching motorists of the danger. and defendant's lriotion 
as  of nonsuit was properly denied. 

,LI>PEAL by defeni lai~ts  f r o m  ,UtElro!j, J., a t  October Term, 1933, of 
X.1111soli. S o  error .  

T h i s  is a n  action to recover damages for  i r ~ j u r i e s  to  the person and  
to the property of the  plainriff, caused, as  alleged i n  th(x complaint,  by 
the  i ~ e g l i g e i ~ ~ e  of the defendants ill the operation of a t ruck  and  trailer 
owned by the  defendant, the Nat iona l  Conroy  and  Truclring Company,  
and operated by t h e  defendant, F loyd  S. Williams, i ts  employee. 

Tlw e ~ i d r n c c  a t  the t r i a l  tended to show t h a t  on 3 X o ~ c m b e r ,  1031, 
a t ruck ovned  a n d  driven by the  plaintiff collided with n t ra i ler  nt- 
tachecl to a t ruck  onned  hy the  defentlant, the  Nat iona l  Coliroy and  
Trucking Coinpaliy, and operatcd hy the defendant, Floyd S. Williams. 
i ts  employee, within t h e  corporate l imits  of the  town of I1Iarshal1, S. C., 
on S t a t e  IIigllway Xo.  20, with t h e  result t h a t  plaintiff's t ruck was 
badly injured,  and  tha t  plaintiff suffered pairiful and perinai lei~t  illjuries 
to his  person. 

A t  the t ime of the  collision, the t rai ler  attached to the  t ruck  cstcntled 
across nnd completely ol~structed t h e  l ~ i g l ~ n a y .  T h e  t ruck  anil t ra i ler  
n e w  about Cil feet i l l  length;  tllc Ilig111bay through tlle t o v n  of AIarslinll, 
and a t  the. place of the collision. TI a5 l b  or 20 fect n ide .  Tlle tlefelltlant 
Floyd S. TT'illiains h a d  undert:tkell to t u r n  the t ruck mlc t rai ler  arouilrl 
on the higlin ay, by driving the t ruck illto n side-road, ~ r l l l c h  \ \ as  not 
pa l  "1, leal i ~ ~ g  tlle trailer c s t e ~ ~ d i u g  across aild cornpleicly o b s t r u c t i ~ ~ g  
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the  liiplinny. T h e  wheels of the  t ruck >tuck i n  the soft ground of tlic 
side-road. and for  this  reason tlie defendant was unable to move tlie 
t ruck or the t rai ler .  H e  was in  this  situation f o r  10 or 1.5 minutes  
before t h e  collisic~i,  and  d u r i n s  that  t imc niade no effort to warn drivers 

u 

of approaching automobiles or trucks of their peril, alillougli lie coulil 
we that  a curve ill the highway would prevent such drivers f rom secing 
tlie t ra i ler  unt i l  they n e r e  so close to i t  that  they might  not be able to 
<to11 aiicl thus avoid a collision. -111 his  efforts were devoted to i i iovin~:  
tlie t ruck and t rai ler .  Tlicre v e r e  several persons prese~it .  attracted bp 
his  situatiou, but defendant did i ~ o t  request a n y  one of tlieiii to war11 
drivers of approaching automobiles o r  t k ~ c k s  o f  their peril, by flaz. ,S or 
o t l iww~se .  

While  defei~dant 's  trailer thus  obstructed the  l i igh~vay,  tlie plaintiff, 
t l r i ~  ing  his truck, which was h e a ~ - i l y  loaded, approached on tlic highway, 
roming down grade. Because of a curve in  the liighway, the plaintifl  
(lid not see, aiitl could not see, the trailer,  un t i l  he was within 25 or 30 
fcet of tlie obstruction. , l f ter  he san  tha t  the t rai ler  was across the 
liiglinay, completely obstructing it ,  the plaintiff was unable to stop liis 
truck, because of the steep grade  and his  lieary load. Despite his efforts 
to avoid R collision, he was unable to do so. P la i i~ t i f f  suffered pa infu l  
and. permanent injur ies  to  his person as  the result of the collision. H i s  
t ruck was badly iniured.  " " 

Issues inrolving defendants' negligence, plaintifi's contributory negli- 
gence, and the amount  of damages sustained by the plaintiff, as a 
result of his  iiijuries, were submitted to  the ju ry  and  answered i n  favor  
of the plaintiff. 

F r o m  judgn~rwt  that  plaintiff recover of the tlcf(iidants tlie sun1 of 
$10,150, the amount  of tlie damages assessed by the jury, and the costa 
of the action, the  defendants appealed to the Supreme Court.  

J .  C'. Kamsey ,  J l .  E. Runzsey, J .  11. X t E l r o y  and Carter  iC. C a r f e r  
f u r  plaintif)'. 

J .  11. S a m p l e  and W e a v e r  iC. ,Ifille?. for  defendants.  

C o s s o s ,  J .  I n  the 9 th  paragraph  of liis complaint,  the plaintiff 
nllcges tha t  the collision betneen Lis t ruck and  the t ruck owned by the 
defendant, t h e  S a t i o n a l  Convoy and  Trucking  Company,  and operated 
at  tlie t ime of the collision by tlie defendant, Floyd S. Killiarns, i ts 
cinployee, \ \ as  caused by the  negligelice of the  dtfendants ,  i n  that  : 

" ( a )  Defendants  knowinglx, wilfully, carelessly, recklessly and ~iegl i -  
gently attempted to t u r n  a n  automobile trucli more t h a n  61 fcet long, 
011 a narrow road, 011 a curve completely blocking said road to other 
1 ehicles using the same;  
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( b )  Defe~idants wilfully, recklessly, and negligently, without due care 
for t l ~ r ~  safcty of otlicw using said road, bloclicd tlle s:\rne without givilig 
lvarni~ig by flagma11 or other dangcr signals, to drirers c~f vehicles com- 
ing donn :I stcep grade and around a curve abore the point so blocked 
by defendants; 

(c)  By d r i ~ i n g  and operating upon the highways of the State a truck 
~ v i t h  a trailer attaclied dlrngerous to the trareling public without having 
thereon some signal of danger to show others using said highways of 
their da~ ige r ;  said trailer being of a length in excess ~f that allowed 
by law." 

Concecliiig that there Jvas no cvidc~ice a t  the trial of this action, tend- 
ing to show ncgligence on the part of the defendants as specified in 
sections ( a )  and (c)  of paragraph 9 of the complaint, we are of the 
opinion that there was evidence tending to show   negligence as specified 
ill sectiou ( b )  of said paragraph. Fo r  this reason, the1.e was no error 
in the refusal by the trial court of defendants' niotioii for judgment 
as of iionsuit, at  the close of a11 tlie evidence. The defendant, Floyd S.  
Willian~s, after he found himself unable to move the truck and the 
trailer, because the wheels of the truck had stuck in the soft ground ofl 
the pavement, owed tlle duty to plaintiff and others approaching the 
obstruction in the highway, on automobiles or trucks, to exercise reason- 
able cam to n-am them of their peril. failure to pe::form this duty 
was iiegligence. There was evidence tending to show that  such negligence 
Tvas the prosi~imte cause of the collision, resulting ili injury to the 
plaintiff. 

The esceptions to the charge of the court to the jury are wit,hout 
merit. The i~lstructions with respect to negligence on the part  of the 
defendants, and contributory negligence 011 the par t  of the plaintiif, 
were in accord with well settled principles of law. There was no error 
in the trial. The  judgment is  affirmed. 

K O  error. 

BRANCH BASKISG AND TRUST COMPANY v. GURNEY P. HOOD, 
COMMIS~IOXER OF BAKKS. 

(filed 21 March, 1934.) 

1. Banks and Banking H e-Funds deposited in bank acting as financial 
agent under r.11. Z!)!), I'ublic-Local Laws in 1927, held not entitled 
to preference. 

After the espiration of liis term of office the es-clerk of tlie Superior 
Court turned over to a banking institution acting as couuty financial 
aqcnt funds in his possession belonging to minors, wards and estates 
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ni th itemized statement showing to nhom the funds belonged. The bank, 
instead of investing the funds as  required by statute, commingled them 
with its general deposits, and later became insolvent while part of the 
funds mere &ill on deposit. H e l d ,  its successor as  financial agent is not 
entitled to a preference in the bank's assets for the amount of the de- 
posit, the statute under which the funds were deposited in the bank as  
tinancial agent failing to show an intention to create a preference for 
sucll funds upon the financial agent's insolvency a s  against other credi- 
tors, Chapter 299, Public-Local Laws of 1927. 

2. Statutes B a- 
Tlle legislative intent is controlling in the construction of statutes 

APPEAL by defendant f r o m  Bawlhill, J., a t  November Term,  1933, of 
WILSON. 

Civil action to establish preference, or pr ior i ty  of claim, to f u n &  
i n  tile l ~ a l ~ t l s  of the liquidating agent of insolvent bank. 

T h e  case u n s  heard by the court  without the intervention of a ju ry  
upon facts  alleged and  admit ted or not denied: 

1. 011 2' J a n u a r y ,  1931, J. D. Bardin,  ex-clerk Superior  Court  fo r  
Wilsoli C'oulity (h i s  term of office having expired first Monday i n  De- 
cember, 1930) turned over to the P lan te rs  B a n k  of Wilson, as  the  
financial agent of Wilson County, the  s u m  of $18,621.40, a s  directed and 
required to  do by the provisions of chap.  299, Public-Local Lams, 1927,  
the  same beillg funds  i n  t h e  hands  of the clerk belonging to minors, 
wards, a n d  estates, and  received by h i m  by v i r tue  of h i s  office. An 
itemizecl 3tatement showing the persons to whom the various funds  be- 
longed u a s  duly presented, and  the same were received with ful l  knowl- 
edge of the character and  details of the different accounts. 

3. T h e  P lan te rs  B a n k  a s  financial agent of Wilson County, executed 
and  delivered receipt f o r  said funds  "in ful l  discharge to the said clerk 
fo r  a n y  liability incurred by h i m  because of the  receipt of said funds." 
Section 3, c l ~ a p t e r  299, Public-Local Laws, 1927. 

3. B y  section 3 of said act i t  is  provided t h a t  the financial agent "shall 
keep said funds  unt i l  they shall become due  and  payable to  the persou 
entitletl to  receive t h e m ;  . . . shall invest the  same i n  good, safe, 
interest-bearing securities . . . and  shall annual ly render to  the 
clerk of the Superior  Cour t  a n  account as  is required of guardians,  ad-  
minis trators  and  other trustees." 

4. T h e  funds  i n  question were received under  and  by vir tue of the 
provisions of this  act. 

5. T h e  P lan te rs  B a n k  instead of investing said funds  i n  good, safe, 
interest-bearing securities, mixed and  commingled the  same with other 
funds and  rnoueys of said bank. 

6. On 28 December, 1931, the  said P lan te rs  B a n k  closed i ts  doors 011 

account of insolvency, and  the Conlmissioner of Banks  duly took over 



BIRR. W A R D T  HESUES r. JIETROPOLITAN L I F E  IXSGK,4KCE 
COBIPSST. 

(Filed 21 March, 1934.) 

Insurance I b-Policies issued withont medical examinnlion may not be 
declared forfeited for ill health of insured in absrl1c.e of fraud. 

TIN, ] ) r o ~ i s i o i ~ s  of X. ('. ('011v. 64fiO. t11;lt I T I I ~ I Y  ;I lwlicy of lift, ~ I I S I I I Y I I I ~ ~ A  

i l l  ;I s1111i loss t l~ari  $3,000 is issnc~l \vitl~out :I medical c~x:irnin:~tior~, ilisurrr 
mag not aroid same for insuretl's misrel~rese~ltatioils a s  to health except 
in cases of fraud, enter into and become a part of all such policies written 
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in this State after the enactment of the statute, and, except in cases of 
fraud, insurer may not declare a forfeiture under the provisions of the 
policy that insurer should riot be liable if insured was not in sound health 
at  the time of the delivery of the policy, or had not been in good healtli 
for two years prior thereto, etc., since tlie provisions of the policy in 
conflict with the statute are void. 

- ~ P P E . ~ I .  by defendant f r o m  Og l~shy ,  J . ,  a t  March  Term,  1933, of 
NECI;I,ESB~ R(.. 

Ci\-11 action to recowr  on a policy of l i fe  insurance. 
O n  1S J u l y ,  1930. tlie dcfenclant issued a policy of insurance on the 

life of Mrs.  Salem Ihuc l t l cy ,  plaintiff's intestate, i n  the sum of $310.00. 
T h e  policy \ \ as  issued without mcdical exainination of the  insurecl. Tlic 
l)reniiuiiie n e w  duly paid uu t i l  the  insured's death on 27 October, 1931. 

Tlic policy provides tha t  "if the insured is not i n  sound hca!tli 011 

tlie date  hereof," or if "within tn.0 years before the date  hereof," tlie 
insured ha.: "been attended by a physician for  a n y  serious disease or 
complaint," o r  before said date, has  had  a n y  "disease of the heart,  l i w r  
or kidneys." not specifically recited i11 the  space for  endorsements, "tllen, 
jn a n y  such case, the company m a y  declare this  policy void ant1 the  
liability of the company i n  the  case of a n y  such declaration or i n  tlie 
case of a n y  claiiil under this  policy, shall be limited to tlie re tu rn  of 
premiunis paid on the  policy, except i n  the ease of f raud,  i n  which case 
all  p r e n ~ i u m s  will be forfeited to tlie company." 

Tlie r r i t l e~ ice  offered by the defendant tends to  s h o ~ v  t h a t  the insured 
v a s  not i n  sound health oil 25 J u l y ,  1930;  t h a t  v i t h i n  two years  pr ior  
thereto she liad b ~ e n  attentled by physicians f o r  serious diseases, and tha t  
before said date, she had  had  diseases of the  heart ,  l i w r  and  liidneys. 
TVliercupoii, tlie tlefeiltlant tendered a re tu rn  of the preniiums paid on 
said policy, with interest, a i d  moved for  a dismissal of the action. 

T h e  court directed a verdict f o r  the  plaintiff, i t  appearing tha t  tle- 
feadant 'a agent a t  tlie t ime of soliciting tlie applicant,  when invited to 
h a r e  a pliysician examine her, stated lie was "going to take a chance 
on the  old lady," and tha t  no f r a u d  is pleaded or suggested. 

Defendarit appeals, assigning errors. 

J .  D. XcC 'a l l  f o r  plaintiff. 
C ' a t l J e r  LCT. C'ansler for  d e f e n d a n t .  

STACY, C. J. Manifestly, if the insured were not i11 sound health a t  
the  t ime of the issuance of the  policy, or if within two years pr ior  
thereto, she had been attended by a physician for  ally serious diseasc. 
or before said date, had  had  a n y  disease of the  heart,  l iver or kidlie)-s. 
she is  not entitled to recorer according to the express terms of the con- 
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tract of iiisurance. G~l?nore  c.  Ins. C'o., 1 9 9  S. C., 632, 1.55 S. E. .  266. 
Ijut it  is 1)rovitlrtl by X. P. ('otlc~, 6460, that  ~ \ l i t > ~ t  ,I l)ol;c.v of lifc iltsur- 
allce, i ~ o t  to  exwed $5,000 ill alliouilt, 1i:is ~ W I I  i s~uot l  IT i t l~ol i t  ~ri('(licill CX- 

a i n i ~ ~ a t i o i i  of tlic insured "tlie i~o l icv  shall not be w1itlerc.d void nor 
A * 

shall paynicilt he resisted on a c ~ o u i i t  of a n y  ~llisrel)rc>e~itatioli  as to the  
pll>sicnl ccndition of t h e  applic:~iit. except i n  cases of f raud."  T h e  
p r o ~ i 4 o n s  of this statutc, heiiig ill force a t  the t ime of t h e  e s e c u t i o ~ ~  
of the policy, entered into and  hecame a par t  of the col~vent ion of the  
parties as  nlucli so as if they hat1 beell e x p r e J y  iilcorpornted i n  i ts  
terms. Llatemai~ v.  Sfervctt, 201 S. C., 59, 1.59 S. E., 1-1 ; T r u s t  C'o. 1..  

l iuclsou, 200 N. C., 688, 158 S. E., 244; House 1 % .  I 'nrl,cr, Is1 S .  C., 
40, 106 S. E., 1 3 6 ;  X f g .  Co. c. l Io l lndny ,  178 N .  C., 417. 100 S. E., 567. 
Therefore, t l ~ c  defendant nlay not lion- declare the 1)olic.r i n  suit lo id ,  
p u r s u a i ~ t  to the s t ipulat ion of the contract,  as  this is in  dircct conflict 
with the statute, m t l  the chancc n h i c h  the agent said 11,~ n a s  going to 
take, p r e ~ l u ( 1 ~ ~  the defense set up,  rxcelpt in  cases of f rau( l .  IIollii~ool~ 1 % .  

111s. (lo.,  196 N. C., 333, 145 S. E., 609;  JIcSeal  c. In$. I ' ( I . ,  182 S. C., 
4 3 ,  133 S. E.. 800. F r a u d  is neither pleatled in'tl le a n w e r  nor  sug- 
gested i n  the evidence. 

There  was no error  
vcwlict aiitl judginent 

S o  crror. 

in  directing a verdict fo r  the l ) la i~l t i f f ,  hmc.e tlic 
will be upheld. 

CITIZEKS BAKK AKD TRUST COAIPAST T. R.  S. JIcCOIS . ~ K D  JIIIS. R. S. 
McCOIN, DEFENDANTS, A K D  I. B. WATKINS, R. E. CARTER, AI. C. 
PEARCE, A N D  P. A. SMITH, GARKISIIEES. 

(Filed 21 March, 1934.) 

1. Process B c-Evidence held sufficient to support finding that defendant 
is nonresident for purpose of service and attachment by public* 
tion. 

Ericlence that a resident of this State ha11 left this State and gone to 
:tnother state. and that since said date his whereabouts had remained 
unkno\\~n to his I~nsiuess :~ssoc.i:itc.s. rtslntir<'s at~t l  fricbntls i n  this Stntc, 
without evidence that he had ever returned to this State, or intended 
to d o  so, or  that he is  dead, i s  llclt7 sufficient: to sul>port a finding that he 
is a nonresident for the purpose of service of summons and warrant of 
attachment against him by publication. 

2. Garnishment D c- 
Where the Superior Court has jurisdiction of both tlie cause of action 

ant1 the principal defendant, the garnishees cannot attacl, the validity of 
the garnishment proceedings against them on other grounds. 
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 PEAL by the garnishees from Padei., J., at Sovember Special Term, 
1933, of V a s c ~ .  Affirmed. 

This is an  action to recoyer on certain notes aggregating the mlii of 
$11,050. The notes sued on ~vere  executed by the defentlant R. S .  M c -  
Coin, and are payable to the plaintiff. A11 of said notes are pn:t clue. 

The summons in this actioii and a warrant of attachment vcrc  issuetl 
on 30 March, 1933. The summons was duly returned by tlic sllcriff of 
Vance County, endorsed "After due a i d  diligent search, R. S .  211cCoin 
cannot be found in Vance County." Thereafter, both the sumnloi~s and 
the warrant of attachment were duly sened  on the defendant R. S.  
McCoin by publicatior~, pursuant to an order of tlie clerli of the 
Superior Court of Vance County, made on findings by said clerk that 
R. S .  McCoin is a nonr:sitlent of the State of North Caroli~ln. anrl 
cannot, after due diligence, be found within said State, and that plaintiff 
has a good cause of action against the said R. S. McCoin, on tlie 1lote.j 
sued on. 

On 1 May, 1933, the sheriff of Vance County, under tlie \ \arrant  of 
attachment issuetl to him by tlie clerk of the Superior Court of saitl 
county, levied on the indebtedness of I. B. Watkins, R. B. Carter, 211. C. 
Pearce, and P .  9. Smith to the defendant R. S. McCoin, and on 2 
October, 1933, the said garnishees were ordered by the judge of tlic 
Superior Court of T'ance County, to appear before the said judge, a t  tlic 
courthouse in saitl county, on 8 Sovember, 1933, and there ant1 tl~ell 
answer, each on his oath, as to the amount of his indebtedness to the 
defendant, R. S .  McCoin. 

At Sovember Special Term, 1933, of the Superior Court of Tancc 
County, judgment was rendered in the action, that plaintiff recover of 
the defendant, R. S. McCoin, the sum of $11,050, with htere5t and 
costs. I t  mas ordered in said judgment that the sheriff of TTanee County 
sell the property, real and personal, on which he had levied under tlie 
warrant of attachment, and apply the proceeds of said sale as paylueuts 
on said judgment. 

On 8 Xovember, 1933, the garnishees appeared pursuant to tlie order 
of the judge, and filed pleas in abatement, challenging the validity of the 
warrant of attachment in this action. 

Prom judgment overruling their pleas in abatement, aud denying their 
motion that  the attachment proceeding in this action be dismissed, the 
garnishees appealed to the Supreme Court. 

P e r r y  & K i t f r e l l  a n d  A. A. B u n n  fo r  p la in t i f f .  
X. 6'. Pearce ,  R. B. C a r t e r  a n d  I .  B. TVatlcins for garnishees .  

COXKOR, J. Judge Parker's finding that the attachment proceetliilgs 
in this action against the principal defendant R. S. McCoin are valid 
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i n  all  respects, is  supported by evidence appearing i n  t h e  case on appeal  
:IS certified t o  this  Court .  

T h e  eridence s h o ~ r s  that  R. S .  XcCoin ,  fo r  marly year3 a res idmt  of 
this State ,  left  his  home i n  IIenderson, S. C., on 22 D w e r ~ ~ b e r ,  1932. 
alicl v e n t  to  tlie S ta te  of Virginia .  Sincc t h a t  date, h i s  wliereabouts 
have heen and  a r e  ~ ~ n l i n o ~ \ l i  to  his  businesb assoc ia t~s ,  rclatives, alid 
f r i e l ~ d s  i n  this  State .  There  is  no evidence tending to shorn t h a t  since 
11e left his  llorlie ill Hcndersor~,  lie has  a t  a n y  t ime returnc ' l  to this  Stflte, 
or tha t  he  h a s  a n y  ilit tntion to do SO. Tlleri, is n o  evideuce tentlilig t o  
ihou  tha t  he  is  dead. T h i s  evidence is  sufficie~it to  support  the  finding 
1,y J u d g e  P a r k e r  t h a t  the defentlant It. S .  MrCoiu is n o ~ v  and was a t  tlirx 
date  of the  comniencenient of th i s  action a n o ~ i r e s i d e ~ i t  of this  Statc .  
h ' r c r ~ t n  c. IIancs,  194  3. C., 571, 1.1-0 S. E., 293. 

the  Superior  Court  of Vance C o n i ~ t y  h a s  ju r i sc l ic t io~~ of hot11 the 
cauac of action allegcd i n  the compla i i~ t ,  a d  the p r i ~ ~ c i p a l  dcfentlant. 
tlie g a r l ~ i ~ l i e c s  camlot attacli  the  I alitlity of tlie garliislimcnt proceet l ing 
;igninst tlleni oli otlier grcu~li ls .  28 C. J., 11. 276,  1 2  R. C. I>., 1). ii30. T h e  
judgi i~ent  is  

Alf i rnied.  

ROBERT JBCIiS0X v. SORTH CAROLISA IXIERGENCI' RI<:LIEF AD- 
3IINISTRATIOr\', CITY O F  RALEIGH, A N D  THE WELFARE DEPART- 
J IEST O F  WAKE COUNTY. 

(Filed 21 March, 1931.) 

Master and Servant F a- 
A llrrson furnislird work for the relief of liimsc~lf ant1 family and 11aitl 

\I it11 funds lbrol idrtl 1 1 ~  the E'c~tlc~r:il I ~ ~ I ~ ~ ~ P I I c ~  Relief A lniinihtrntio~~ i\ 
not an "employee" of tlic lelief atl~llinistrativc agencies nithin the mcnrl- 
in:. of the Com~ensation Act. S. C. ('ode, S08l ( i ) ,  ( b ) .  

A \ i ~ ~ , ~ .  \ L  by p l a i ~ ~ t i f f  f rom IIarris ,  J . ,  a t  October Term,  1933, of T r s ~ ~ .  
* l f i r n ~ t d .  

This  p r o c e e t l i ~ ~ g  n as  begun a l ~ d  n a s  prosccnted by the  plaintiff before 
the Nolt l l  Cnro l i l~a  Indus t r ia l  Commissioii f o r  compc~nsation ui~cler 
t l i ~  p r o ~ i s i o n s  of the N o r t h  Carol ina M70rbmen's Compensation , k t ,  
c l ~ a p t c r  110, Publ ic  L a n s  of 1929, chapter  1 3 3 ( a ) ,  N. C. Code of 1931. 

Fro111 a n  award limtle by the  Indus t r ia l  C'on~niission to the  plaintiff,  
the defendant.; appealed to tlie Superior  Court  of W a k t  County.  T h e  
judge of the Superior  Cour t  reversed t h e  award,  ant1 dismissed thc  
l)roceetii~ig. T h e  plaintiff appealed to the Supreme Court.  

Ball 8 Ball for p l a i n t i f .  
Charles B. &Iycock for defendant. 



S. (2.1 S P R I K G  T E R N ,  1934. 27;  

C o s s o ~ .  J. D u r i n g  the  ~ n o n t l i  of Ju ly ,  1933, tlie plaintiff. a r e ~ i d c n t  
of tlie city of Raleigh in W a k e  County, n as i n  need of means of support 
for  himself and family,  because of his  inabi l i ty  to  procure employment. 
111 this  situation, lie appealed to tlie Welfare  Depar tment  of M-alie 
('ounty for  work. Tlie Welfare  Department  undertook to pro:.urr. ~ : o r l <  
f o r  plaintiff as  a "relief norker ."  Plaintiff was assigned to n o r k  for  
the city of Raleigh, a t  i ts  n oodyarcl. ,lrr:mpements were made  I):; 11 hicli 
the S o r t h  Carol ina Emergency Relief Adminis t ra t io i~  paid to  plaint i f f .  
~ h i l e  lie naq a t  n o r k  for  the ci ty  of Raleigh, the  sun1 of $2.25 per neck.  
Tl i i i  sum was paid out of funds  proTidvl by tlie Federal  E m c r g ~ n t y  
Relicf Atlministration pursuant  to  a n  act of Congress. 

Vide plaintiff n as a t  ~r 01 k, untlcr this arrangcnicnt ,  a t  tllp n ootl- 
yaril of tllc city of Raleigh, 011 2:: .lugust, 1033, he v-a,  mjurcd  117 '\:I 
;~ccitlent,  vliicli arose out of and in the course of h i s  ~ ~ o r l i .  Tlie I ~ I ~ U C -  
t r i a l  C'oniniission awarcletl plaintiff as  c o m p e ~ ~ s a t i o n  for  11;s ~ l l j u r y  tllc 
sum of $7.00 per  neek,  fo r  a period of one week. Tlils anad n a s  
rewrsetl by the juclgc of the Superior  Court,  on the  ground that  pl;rintiff 
was not a n  employee of the defendants o r  of either of them, n i t h i n  the 
meaning of tha t  tcrm as  used i!i the S o r t l i  Carol ina Workmen's C'on- 
pensntion Act, a t  the t ime lie was i l ~ j u r e d .  On his  appeal  to this Court,  
plaintiff contends tha t  there x i s  error  i n  the  judgmelit of t h e  Superiol. 
C'ourt. Th is  coiitcntlon cannot he sustained. 

T h e  word "employee," as  used i n  the S o r t h  C a r o l i ~ l ~  Wor1;nien'- 
C10111p~nsatioli Act, 11ien11s, " e ~ e r y  person engaged i n  a n  tmp!o~menr 
under  ally appointment  or coiltract of h i re  o r  a p p r e n t i c e ~ h i p .  espr:-> 
or implied, oral  or n ritten." I'ublic Laws of 1929, chapter  120, %ectioil 
2 ,  paragraph  b, S. C. Code of 1931, section 8081(i), ( b ) .  Plaintiff n a b  
not ail employee : lie TI as a "rellef norker ."  H e  was not eniployc4 
tlie tlcfcntlants or citlier of tlielii : lie n a s  pro! ided nit11 n ork, bcenusc 
of his  iieed of means of support fo r  himself and  his family. The  ilioilq 
1)aicl to liiiii each meek n a s  not paid a s  remunerat ion f o r  his nork .  but 
n as paid fo r  the relief of lilmself and  hi. family. See Uoslmnz c. ( ' u w t i y  
( ' o i r l f  (if Jinlcui, (1 ( ' 0 1 1 ~ { ! /  (V. T a . ) ,  1 7 1  S .  E., 803. T h e  judgmcnt i i  

-1ffirnied. 

RUFUS H. BELL v. C I T Y  O F  RALEIGH A S D  OTHEBR. 

(Filed 21 March, 1934.) 

Master and Servant F a- 
A person furnished work for the relief of himself and family and pnic~ 

nit11 funds l~~oriclecl by the Frtlernl I:mergc.ncy Relief ddministr:~tic~n 
is not an "employee" of the relief administrative agencies n i t l~ in  tlie 
meaning of the Compensation Act. S. C. Code, 80Sl( i ) ,  ( b ) .  
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.\PPE.II. 197 plaintiffs f r o m  H a w i s ,  J., a t  October 'Term, 1933, of 
~ . l l i E .  A\ffi~.metl. 

T h i s  proceeding n as bcguii and  n as prosecuted by t11c plaintiff beforc 
the S c r t h  C'aroliiia Indus t r ia l  Coi~imission for  coinpensation under  the 
 pro^ isions of tlie Sort11 Carol ina Workmen's Compensation A k t .  Chapte r  
120. l'ublic L n n s  of 1929. C%apter 1 3 3 ( a ) ,  Code of >I. C'., 1931. 

E ' I ~ I ~  a n  award made by tlic I l ldustr ia l  (loii~missioii to the plaiutiff,  
tllr t l t f e ~ l t l a ~ ~ t s  :~ppcaled to the Superior  Court  of Wake  County. The 
juilge rcvcrseti the a n a r d ,  and dismissed thc proct7edilig. T h e  plaintifi  
tlppc';~led to the. Suprenie  Court .  

( 'OASOR,  J. O n  1 . \ u p b t .  1932, t l i ~  plaintiff n n s  a t  a.ork on a school 
huiltliiig onilctl by the  Raleigh Township School Committee. He had 
been a 4 g 1 1 e t l  to  sziid work by  the T a k e  County Welfare  Department ,  
nntl \I R S  r ~ c c i v i n g  f rom the  N o r t h  Carol ina Emergency Relief ,Idmill- 
l i t r a t i o ~ l  tllc bum of $2.23 pcr  ncck,  as  relief. Whi le  ni work, plaintiff 
.-ufl'ereci all i l l jury h- a n  accident nl i ich arose out of mid i n  tlie courw 
of h i>  work. 

'1'11e plai i~t i f f  was not a n  eruployce of th17 defendarits or of either of 
ih~111 a t  t l ~ c  t ime  of his  in jury ,  nithi11 the meaning of that  norcl a. 
nseil ill rlit~ S o r t h  Carol ina Workmen's  Compensation Act. See J a t k s o n  
1 . .  I l c l i c f  _ l t l n z in i s t~a t io7 l ,  a n t e ,  274. Tlicre is no e r ror  in tlie judgnieiit 
of tlie Supcrior  Court ,  r evers i i~g  the a v a r t l  of the  Indus t r ia l  Commis- 
hion, n i~ t l  diaiuissiilg the proccetling. T h e  judgnlent is 

-Iffirmed. 

(Filed 21 March, 1984.) 

1. Gualulian and Ward C a-Hcld: court should have authorized guardians 
to institute proceedings challenging validity of consent jud-gment of 
wa1-a. 

In  a proceeding under C. S., 1GG7. for the su11l)ort ant1 subsistence of 
defendant's .wife and minor ehiltl, judgnlent was entored approving a 
col~tl.act \\-heroby, among other provisions, n trust (,state was established 
for tllr I)en~fit  of the child, and tllc contingent iutertsts of the nlinor 
in  t r u ~ t  estates created by tlic wills of 11c.r paternal grnntlparrnts lvere 
lwxlutlecl. Thereafter tlie minor's father rnarrietl again, and died before 
obtaining his majority. LTl~on tlisagreement bct\vccn the punrdians of the 
minor child hy the first n!;trria~c, one of the guardians al)plied to  the 
Snpcrior Court for autl~ority ant1 clirection to proceed t o  attack the cou- 
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sent judgment, in so f a r  a s  i t  affected the  interests of their  ward,  on thc  
grounds t h a t  their  ward  was  not properly represented therein, and tha t  
her interests were not properly presented to  t he  court, and for other 
alleged irregularities. The  other guardian filed a counter-petition alleging 
tha t  a tentative family agreement had been d rawn  u p  under which the 
wart1 \voulrl receive additional benefits, and t h a t  i t  was  to the best in- 
terest of the ward to accept t he  consent judgment and  seek to  consurn- 
mate  the proposed family agreement. The amount  the  v a r d  would receive 
under the t rus t  estates of her  grandparents precluded by the  consent judg- 
ment  is much larger t han  the benefits t h a t  would accrue  to her  under the  
pr0l)OWd family agreement. Held, tlie court should have authorized and 
directed the guardians to insti tute proper proceedings to challenge the 
r ;~ l i t l i ty  of tht. colisent judgmeilt in so f a r  a s  it afft ,ct~tl  the iutrrest  of 
their  ward. 

2. Same--Ins t rument  pu rpo r t ing  to d ives t  ward ' s  con t ingen t  i n t e r e s t  i n  
t r u s t  e s t a t e  h e l d  n o t  t o  jus t i fy  r e fusa l  of guardian ' s  appl ica t ion  
t o  a t t a c k  ward ' s  consent  jud-gment r enounc ing  in t e r e s t  in t h e  t ru s t ,  it 
appea r ing  t ,hat  i n s t r u m e n t  pu rpo r t ing  t o  d ives t  ward ' s  i n t e r e s t  w a s  
void. 

A ~n ino r ' s  interest  in the  t rus t  estates created by her  grandparents '  
wills was  contingent upon her  f a t l ~ e r ' s  dent11 prior to his reaching the  age 
of t\vt>nty-eight without exercising the power of rlisposition granted in 
t he  wandparcnts '  wills. T h e  minor's mother and  fa ther  were divorced. 
:r11i1 in Thr proceetlings u ~ ~ t l c r  ('. S.. 1667. the court n l ) l ) r o ~ r d  ;I c'ont~':lct 
1)rovitliny. i~n io l i~ :  otlivr things, for it t rus t  es ta te  for the  iu i~ior  :~ti( l  11r(~- 
c l u t l i ~ ~ c  thc. mitior's :~sse~, t io i i  of any right in the  rrust  v s t n t ~ ~  c r w t e d  I)>. 
lier : r : ~ ~ d l ) i ~ r < ~ t ~ t s .  Tliervi~fter t l i ~  miuor's f i i t l ~ t ~  iuarried ;i<;iiu, ilnd wl~il(b 
still in his minority. ntttxml)trd. 1))' \\.ill esecutrtl iu anotl irr  state,  to 
esrrc,ise the 1)ower of dis~iosit ion under the  t ru s t  est;ltc~s crt'ntetl by th r  
min1)r.s grancll)arei~ts. I t  ap l~enred tha t  t l i ~  minor's fatl ier  was  n r rs i i lwt  
of S o r t h  Carolina and had his domicile in this State.  The minor's fatlier 
t l lewnfter died (luring his minority. H c l d ,  the purported will eseeuted by 
t !~c  m i ~ i ~ ~ ~ ~ ' . ;  f ; ~ t h e r  is not sufficient grounds f'or a court  of equity to r e f~ i sc  
tlie petitioii of the  minor's guardian  to be authorized and directed to enter 
l)roct.tvlings to attncli the  c o n s ~ n t  judgmcnt on grounds of irregulari ty aud 
thnt it was  not bindiiig on the  minor,  i t  ap l~ea r ing  t h a t  the  ~ u r p o r t e t l  
\\.ill executed by the  minor's fa ther  seeking to divest the minor's interest  
ill the t rus t  estates was  void, tlie minor's fa ther  a t  the t ime of executiug 
the  imtrunleil t  being under twenty-one years of age, C. S., 4128. 

3. Execu to r s  a n d  Admin i s t r a to r s  F c- 
Tlie rule tha t  the law loolis wit11 f a r o r  upon family agreemei~ts  affectinq 

the distribution of a n  estate does not prevail where the rights of a n  in- 
furit a r e  unfavorably affected. 

4. I n f a n t s  B a- 
Courts of equity look with a jealous eye on contracts tlint materially 

affect the rights of a n  infant.  

.11).~13. .J.. concurs iu the result. 

STACY. C. J., concurring. 

B R O ~ D E S .  J.. concurring in result. 

Cossos .  J.. dissenting. 



A \ ~ ~ ' ~  11, 11y C:tl)nrrus R n i ~ l i  and Trn- t  C'ornp~~i?-, oire c~f rlit, p a r i l i n l i ~  
of A \ ~ i l ~ e  C a ~ ~ l i m i  R ~ , ~ - n o l d s  11, from 1T7arl i tZ, J., at  -\l ,ril  Tcwn. 1033, 

''So\\- tlicw arc  t!lcwforr, to autllorize aiiil enipon-er t l i ~  >aid guard ians  
t o  i,iiter ill a11(1 u l ~ o n  $111 :11itl s ingular  rlic gootls aiitl c~llntrc.1~. rights :i~iti 
rlw1i1.q. of siic! i i ~ i ~ i o r  cl~iltl .  \ ~ l i t w s o c r t ~ r  to  11c foulr,l, : litl thc. 3;1111e t o  

,j~l!lylil(~lit ;111(1 ilccrct~ teli(lerc,ci by the C:i!lni.ru.-. Cailli : r i t i  ':'ru-t Coiii- 
11:1iiy, one of tlicl guur t l i aw of A \ l i ~ i e  Ca~iiioii  Rc,ynoltls 1 l, :i:ltl tlie jntlg- 
I I I ( . I I  t i111i1 tlec~rc~c~ sig~ietl  1 1 -  tlic collrt bc lo~r  v.11icli ::re :la f o l l o w  : 
~ T ~ i ~ I g ~ ~ i v ~ i t  :111tl t l e t~r t~ t~  tc,11(1(>1,~(1 117 p e t i t i o ~ ~ c r :  ( .This  V : I W ~ >  v o ~ ~ ~ i ~ ~ g  IJII rc)  
1,:. 11c:ird bc,forc his IIoiior, Wi l so!~  Warl ick,  ,jntlgtr 11 w i i l l ~ ~ g .  :it tlii, 
~ q d n r  Apr i l  Tc,rin, 1903, of the S u l ~ w i o r  C'ourt of C:!lr;i~ru: (I'ou~it!- 
U ~ K I I I  t h c  ~ p t i t i o ~ ~  of (':rhanxs 13alik n:~tl Trus t  C 'oml) , i~ i~- .  olio c,f rlic 

of ' A 1 ~ ~ i i ( ~  L'a11iioi1 Ikyi iolds  11, a niillor, a c t l l ~ g  by a11c1 t i i o ~ r q l ~  11er liext 
friclid. J. F. C'alilio~i, :~11t1 A \ ~ ~ ~ ~ t '  ~ i ~ n i i i ~ ~ l  R<y1101db I r .  :I I ~ I I ~ o : ' ,  ; i r t l l ~ g  
througli lier lirxt f r ic~i t l ,  I I o v  arc1 l io i~c i t l~a le r .  1,. Zncliary ISxiith Rc~yiiold>, 
n nilnor, e f  (ti.,' f o r  the p u : . p o ~  of l l :~~. i i ig  the :~llegrtl jutlgmcn; :111tl 
tlccrec of t l ~ c  cou l t  tlicwiil, ailti tlic :~ll(,gc tl co1itrac.t tllc rcfcric,! to, 

; I I ~  i t  fur t l icr  a l ) p c a r i ~ ~ g  tliat, i n  rehilollre to >aid order. ihe snit1 . \ ~ i ~ i i e  



N. C.] SPRING T E R M ,  1934. 279 

i n  the  record, and  af ter  hear ing  argument  of counsel, the court,  up011 tlic 
undisputetl facts,  finds tliat t h e  petitioner h a s  shown reasonable, ade- 
quate, qufficimt and  probablc cause f o r  filing a motion i n  the Superior  
Court  of F o r q t l i  County, i n  the nction above entitled, praying tha t  t h e  
decrcr in  wit1 action be set aside up011 the follon-ing grountls, to n i t :  
( I )  T h e  a l l e g d  co~l t rac t ,  referred to in  the judgnicnt and decree in  tlic 
Forsytli  County action, n a s  nul l  antl void, i n  qo f a r  as  the snit1 A \ ~ l ~ l e  
Cannon Rcy~ioltls I1 n a s  concerned, inasmuch as  slic n n s  a minor  
vi t l i (mt legal cap:~cit,v to enter into said contract,  and  i~iasiiiucli as  I I O  

one hat1 authori ty  to enter into saitl contract f o r  or on her  bclialf. ( 2 )  
T h e  :rllcgctl tlecree i n  said action simply at tempted to ra t i fy  and c o i i f i r ~ ~ ~  
said illr,pal contract and,  consequently, Tvas itself nul l  antl ~ o i t l .  ( 3 )  
Tllwr A?llile C'ailnoii Reylo lds  11 n-as ncitlier a proper uor Iicwssnrv 
par ty  to sai(1 act ion;  ant1 lint1 110 mis t ing  cause of action properly before 
rlic court i n  .aid nction. (4)  T h e  allepctl contract and decree constitutctl 
all ill(,zal, u i i ~ ~ a r r a ~ l t c t l  ail4 i i icffcct~id attenipt to al ter  antl inotlify t 1 1 ~  
ni l ls  of rhc infailt's grantlpaiwits,  R .  J. Reynolds and ~ a t h c r i i i c  S. 
J o l i n s t o ~ ~ .  (i) Tlic allccetl contract ant1 tlecrec coiistitutetl ail illccal 

creatt7tl !,- her saitl grai~rlparents .  ( 6 )  Tlic alleged contract an(l c!ccarcc 
co~lsr i r~i l '~cl  a11 illcgal a~ l t l  i~iei-i':~ctual nttc'mpt to c l i a n g ~  thc s t i ~ t u  or 
relatio:l.<liil) of tllc s:!itl i l l fnl~t  21s a grailtlchiltl of licr p a t e r l ~ a l  grn~lt l -  
pnrtJiits. ( 7 )  T h e  :~llegctl rolltract a ~ l t l  decree c ~ o n s t i t ~ ~ t e t l  a n  i l l e p l  aiitl 
itlcfYccru>~i attcii11)t to tlivwt tlic t rust  estatc's cstablislied hv the will.: of 

of nliy iu rurc  c o n t i ~ i g c ~ i t  r ights  she rrligl~t have hat1 i n  the trust estate> 
c.rcntetl 1,- hcr gr:l~lc!pare~its n . l ~ l n  :liere n-as obviously 110 ilewssity, auti 
no fiiitlil~g 1)y t l i ~  court of a necessity, fo r  so tloilig. ( 9 )  Thr: prxcedi i igs  
i n  the nction ill F O ~ P T - t l i  CouiltJ- ~ ~ ~ e r e  merely foriiial alitl ~ r e r c  i m t i t u t c ~ l  
and cnrrietl on olily to give a n  apparent  saiiction to a n  allcpetl scttlcnicnt 
previously agrced upoil by the parties, and tha t  the  judgnient cuteretl ill 
pursuance of the agreement, and by consent, merely, n.as only coloral,le. 
(10) T h a t  the said allepctl contract and said allcgetl tlecrcc cotisti- 
tutetl ail illcgal and ineffectual attenipt to divert a par t  of the t r u t  
estate created by the  will of R. J. Reynolds fo r  tlic 11cncfit of Zachary 
S m i t h  Reynolds f r o m  the said in fan t ,  Anne Callnoli R q ~ l o l t l s  11, ill 
tlw c ~ - e ~ i t  the said Zachary S m i t h  Rey~lo lds  sliould die  before rc>acl~iiig 
the agc of twenty-o~le years, leaving her  s u r v i ~ i n g ;  tliat, a t  the tinlcz 
of the  el:tr,- of said contract and said tlecree, neither Z ; ~ c l i a r ~ .  Slilitli 
Rc- l io l<L,  nor ni~\-oiic else fo r  or on his belialf, n a s  cnpal~lc  c,f tliu- 
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t \ i \ -~r t i i ig  ally par t  of said trust cstatc f rom the benef i r in r ic~  i ~ n ~ i ~ e t l  
ill tllc will of R. J. Reynolds;  nor (lid ail)- party, or c o ~ v t .  :ti .:aid time, 
lia\-e tlie p o v w  or antliority to cli:rngc, r ~ i o i l i f ~  or nl te~.  tlie \\-ill of the 
said R. J. Ikgiioltls or the \\-ill of I i x t h e r i ~ ~ e  S .  Jolinston to such R I I  

c3stc,t~t :I.: to c ~ l i i ~ ~ i ~ i a t c ~  tllr i l i f a~ l t ,  A \ ~ t l ~ ( ,  ( ' ~ I I I I O I I  Ktby~~ol  Is 11, ; I S  :I 1n .c~-  
l ~ e c t i ~ c  hi tef iciary uiidcr said \\-ills: :lntl all? nttcmlit to (lo so war ut ter ly 
linll. ro id  and  ineffecti\-c. ( 1 1 )  Tli:it, u1io11 the death of the s t i d  Z a c l ~ a r y  
S l i ~ i t h  RP~I~OI , IR .  i l ~ t e s t a t ~ ,  before reaching the agc of tn-elit)--eight ye:lr.q> 
tlir said A l ~ l ~ l t b  C'aiinoll Reyiiolds 11. u ~ i d e r  the terms and 1,rol-isioiis of 
tll(1 n.ills of hcr g ra i~dparcn ts .  \~ol11d part ic ipate  i n  I he  trnsr estates 
tlicreili cre:itetl: as  a child of Zachary Srilith Regnoldz: in  spitc of tlic 
allcgrtl rolltract ant1 dccrcc. ( 1 2 )  T h e  e:~icl c.ontrac.t allti c:c.crecb did llot 
ill\-olve tlw ordiilary case of the sale of a t'uiur(> coiltingci;t iilttw.;t t o  
:I tlcfinitc grantee, which is soinctimes e ~ i f o r r c a l ~ l c  in  equit:\., but prc- 
w ~ t e d  all :ittrrnpted contract 1)etn-ecli a li\-iilg fa ther  :111tl his  rlliltl 1)y 
tlic. terms of \\-liich the child, f o r  a present c o ~ i s i t l e r a t i ~ ~ l ~ .  l~url)oi ' tc(l  to 
rclense 2nd estiliguisll a n y  furnrc  or contiugent r ights  n.llic*li she iliiglit 
11:lrc. ill the  t rus t  ?states establisl~ctl 1):  lie^ gr:ii~tlparcilts, 1 , -  rcaxnll of 
11ci s ta tus  as  chiltl of licr fatllcr.  T h c ~  c801irt Iioltk tha t ,  u p : :  tllc xlio\\-i:lg 
1n:rtIc 11: the petitioller, i t  is the d u t y  of tllc guardi:cils to  file tllc l~ rop t ' r  
:iil!l aplrolwinte  inotion ill the w i d  actiou iri Foraytli C o n i ~ t y  f o r  the 
ln11.1~1>c~ of hn\- i l~g the tlecroc eiltercd tlicrc,in set asidt, in  so  in; a s  it  
:tll'ccts the  r ights  of the said A h m e  C'ail~ioit Reynolds 11. the  iiic4ts of 
.nit1 liiotioi~ to be finally passed ul1o11 a ~ i d  tletcrminctl 1-po11 tllc. 11c:trillg 
tliorcwf i n  tlic Supr~r ior  Court  of For?y th  C'ountj-. Tile court fiirtllc~r 
11oltls that  tllc gu:~rtlians slioultl iniilictliatc~ly take tlie I l w c w n y  strJ1t> 
to protecut the interests of their  xnr t l  ill tlic Marylalitl action refcrrcd 
to ill the petition. 

("The court fur t lwr holds tli:it tllp alleged Iiew propos 11. l ~ u r p o r t i n g  to  
I,(, snbmitted for  o r  on hc11df of tlic rclatiw:: of Zachary S m i t h  Reynoltls, 
i i l \ -ol~. ing tlie cs t :~ l ) l i~ l~n lc i i t  of a fouild;~tion to tlic nielnor,v of Zacllnry 
S m i t h  Rcynoltls, is not lwforc th i s  t ~ n ~ r t .  T h a t  the 1)8zrsoiis fo r  or 011 

l w l ~ l t '  of w11on1 said proposal i~ su\~i~l i t ' icd a r e  not par t ic< 1)rcipt~Iy he- 
few this cwurt ulio11 the h c a r i ~ l g  of the, pc,titioii ill tliis 111;itter: rlint, 
c ~ o ~ ~ s t q u e l ~ t l y ,  ill ally c v i l t ,  tltis cwurt coultl not 1)rol~crly consider ,such 
: i l l ( y d  11ro110~11 ~11011 tlic I icar i i~g cf the pc t i t io i~  hcrt41l; that ,  if aliy 
itew 1)ropoeal is  to be made, it  should adtlreesctl to ilic S u l w i o r  
(~ 'ourt  of F o r y t l i  C'ounty, i n  the action to vliiell all  pc,r::o~is iii i l~terest  
; I W  parries. K l ~ c r ~ f o r c ,  tlie said guiirtlians a re  hereh! autliorizcd aiitl 
(lircc~tccl to  filt, tlic nlotioll iii tlie Sulwrior Court  of I.'iil..c,~-tli ~ ' ~ I I I I L ~ ~  

I~ ( . ro i i l l ) t . f~w reft.rret1 to a11d to titlie the 1iecesairr.y stell- T O  11rore,.r t l ~ c  
i ~ ~ ~ c ~ r t w t s  of their  \\-:trd i n  th(' M:1rylz111~1 a r t i o i ~  r e f t ~ r t !  I T O  ill ? h c >  iwti- 
tio11." 
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T h e  j u d g r n c ~ ~ t  and  decree signed by tlie court belov is as f o l l o \ ~ s :  
"This c a m e  coming on to be heart1 lx fore  liis Hoiior,  Wilson TTarlicB. 
judge of the Superior  Court ,  r c g u l a ~ l ~  lioliliilg the Superior  Courts  of 
the Fif teenth Jud ic ia l  Distr ic t  i n  which is s i tuate  Cabar rus  County. ant1 
regularly 11olc& the i l p r i l  T e r m  of the  Superior  Court  of C'al)nrrw 
C o u n t  on 4: ,\pril, 1933, upon t h c  duly verified pctitiou allti n1otio11 
of tlle Cabnrrus B a n k  aiid Trus t  Conlpa i~y ,  olle of tlic gnnrt l ia l~s of 
Anne Cannon Rcynolds 11, togetlier v i t h  the eshibi ts  att:rcl~cd tlicrctu 
ant1 made a part  thereof, and the duly verified r e s p o l w  a1111 c.ounitcr- 
petition of Mrs. -\nnie L. Cannon, the  other guard ian  of - \ n w  Cani lo~i  
Reynolds 11. togrtlier with the exhibits attacliec! tlicrcto anrl ninilc a p n ' t  
thcrcof, ant1 r!irl affi~lal-its of *T. F. Cannon. H o u x r ~ l  Roliiltlialer. TV. S. 
Ry-iiolds, T. 11. Hendrcn ,  W. E. Church.  Anne  C a ~ i n o n  R : y o l . l ~  1 
( n o ~ v  ,111111' C ' L I I ~ I ~ O ~ I  Einitll) .  the duly verified reply of wit1 ('abarr11- 
Dank nut1 Trus t  Coinpany ~vi t l l  the affidavits thereto, und scco~lcl nffi;lnvir 
of J .  F. C 'au~~oi i .  ant1 the arguments  of cou i i s~ l ,  represcnt i~lg the silicl 
C>ll)urrus Ga111i n ~ i d  Trus t  C o n i p a q .  guardian,  the  said Mrs .  ,111l1ic L. 
Cannon. guard ian ,  and tlle said A \ ~ ~ l i e  Cnllnon (Reynolcls) Smi th .  -1fic'r 
11aving 1iear.d ant1 considered said petition. snit1 response and  cou~i tc r -  
lwtition, with all  esliihits thereto, tlie reply and tlie cshibits thereto, an11 
:ill tl!!. otlirxr affidavits ~ui t l  nrgunient of c o u ~ ~ s c l ,  and c~ol~tlucting .such 
l i ea r i~ ip  so tliilt ful l  in~cs t iga t io i i  n-as mode by the court of all  ~iinttcr.: 
referred to and inrolvctl i n  saitl p e t i t i o ~ ~ ,  response and c o u n t e r - p c t i t i o ~ ~  
itn(1 reply 3.q they affect rhc in fan t ,  A \ ~ i i ~ ~  C;11inon R~y1101cls IT, ailtl t l ~ c  
clstatc pr.esent and pros;)cctive of said in fan t ,  tlie court finclr : T11:lt 
i t  is no[ fo r  tl~rl best intcrest of said infant ,  under  the existing conditio11.3, 
that  tht. prnycr of the petition of Cnbarrus Ualik ant1 Trns t  C'on~pnny. 
punrr l ia~l  r:f -11i11c. Callnun Rryiroltla 11, bc allowed, n u t l l o r i z i ~ y  ~11111 

i l~s t ruc . t i~ ;g  it to make R inotioii ill the  proceeding in Foreytli ( ' o u ~ i t ~ .  
refcxccl to ill .<nil1 pet i t iol~ to set :isi(lc tlic jutlgnim~t ant1 tlct~rct~ t>i~tc>rc'tl 
t l~crc in .  ant1 tlicrt.forc said pc t i t io~ i  is tlisallonetl. T h a t  i t  is fo r  thc~ 
h s t  i ~ ~ t r r c s t  of said in fan t ,  A l n n e  Cannon Reynoltls 11, that  the tet~tntivc, . . 
pro1~o-ition set out by Mrs.  Annie L. C a ~ i u o n ,  guar( l ian,  i n  lier rcsponv  
ant1 counter-lwtitiou. ~vliicll is based upon a fami ly  agrccnicllt of tlic 
Cannon kill niicl the Reynoltls k in  of saitl infant  and tlic r e p r c ~ e ~ l t : i t i ~ c s  
of E l i z n l ~ e t l ~  IIollliaii Rcynolds nml her  i n f a i ~ t ,  as  colltailietl ill tlir lettvr 
of TT. 31. I- le~~(lrel i  ant1 affidavit filed. i n  the record, etc., hc nintle c~ffective. 
an11 if snit1 tentative proposi t iol~ n~icl fami ly  a g r e e n l e ~ ~ t  cnii be 1lin111~ 
efl'wtivc, that  it  i ~ o l ~ l t l  not only be for  the best intcrcst of saitl i~ l fa l l t .  
.\niw C ~ ~ I I O I I  R ~ y l ~ o l d s  11, but voul t l  hc a fa i r ,  just and  cquitablc se:tl,:- 
I I I I W ~ .  i n  so fi1r as sf id in fan t  is co~lceriied, of all  the matters  refiwrcil 
to ill the pe t i t io~ l ,  response and counter-petition. I t  is non-, tllcrrforc.. 
ortlcrcr!, : u l j ~ ~ ~ l g c t l  nut1 dccreeil, af ter  ful l  ant1 coniplctc invcstigatic>~i 
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1)y the court : T h a t  it  is not fo r  the  best interest of the infant .  - h l i r .  

C ~ I I I I ~ I I  Rqvnolds 11, under  the  e s i s t i ~ i g  conditioris tha t  t h e  prayer  
cnf the petitioner, Cabar rus  B a n k  and Trus t  Coinpang, br granted,  and 
it  i s  therefore deniecl. T h a t  i t  is f o r  the  best interest of said infant ,  
. h i e  Cannon Reynolds 11, t h a t  the  tentative proposition a n d  fami ly  
agreement referred to  and  set out i n  the  response and countcr-petition 
of A \ ~ ~ n i e  L. Cannon,  guard ian  of said Ain1e C'aiinon 13eyiolcl~ II, bc 
made effective and  binding, and  i t  is fu r ther  orclered, atljutlgeil and  tle- 
cwecl tlint the said Mrs.  llrinie I,. Calllion and Cahar rus  Ba111c n ~ i d  Trus t  
C'o~npany, gu:udinns of said irifnrrt, Anne  C'alinon Reyr~old$  11. be ant1 
they a re  hereby authorized, ordrred and  instructed to  tlc all  t h i ~ i g s  such 
: i s  appear ing  i n  court,  conferr ing n i t h  interested parties, and all  other  
thing, necessary or  e ~ p c t l i e n t  t o  br ing about a ~ i d  inalii, effccti1.c 1ht1 

Tllc petitioner a p p c l l > ~ n t  groups i ts  csccptions ant1 aqsipn. cwor-  a-: 
follows: " T l ~ t  the court crrctl ill rcxfusi~~g to n t l ~ i c t ~  r~ntl i ~ l - t r u c ~  the  

1 . .  %:lclinq- S ~ ~ ~ i t l i  Rry1101(ls 21110 otlit,:'s, upoii the ~ Y O I I I I ( ! P  a ~ i t l  for  the 
~ O ; I H O I I S  ~ 1 ) ~ c i f i c a l l y  v t  fo r th  ill tllc pc t i t io~ i  fi!ed l~cforc  his  I i o i ~ o r .  .T111lgc> 
W : ~ r l i r k ,  i n  tlic Superior  ('onrt of Cnllarrus (?ountY o11 1 -\!)ril. ID:%:<. 
a s  sIio1~11 by lwtitio~rcr 's c s c y ) t i o ~ ~  Xo. 1 ,  ~ ) a g c  272.  of rc~mrtl.  

"Tlint the  court crrctl ill i . c f u s i ~ ~ g  to s ip1 tllc. dccrc,c t(d~~t!cri.(l t l ~ ~  
l )ot i t io~lcr  ill ilif above entitled case. 'I'llnt the cwurt r rrcd ill s i p ~ i ~ l g  the 
t l c ~ r t c ~  :~ppe:irillg ill tllc record for  t h a t  his 1To1ror tlitrc1)y finally tlr- 
t cnn i~ i rx l :  ( a )  By implication. a t  k a s t ,  that  tlic s:ritl tl?crce entered i n  
E 'oryt l l  C'ounty Supcr ic r  C'ourt, l l e r t ~ i ~ ~ h f o r e  rclft,rrcd to, \\.:is valitl i111t1 

t l ~ v  ' t e~ l ta t ivc  proposition' set fo r th  i n  the rwp01iw of A\lil;ie L. Cami011. 
c.ogu:lrdi:ui, should be acccl)tctl, and tha t  the  said guari1i::ns 11:. iusrructetl 
to proceed fortlin.itll, on bc1l:rlf of said illfalit, to  c.oiil)c:rarc n-it11 t l ~ c  
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C L ~ R K S O T ,  .J. 111 the judgment and decree tha t  the  pet/tioiier, C;~hari ,u:  
Bank  anti Trusr  C o i n p a ~ ~ y ,  one of tile guardiails of a l n n c  Ca111101i 
R e p o l ( 1 s  11 ,  subniittetl to the  court bclow, to sign is the follon.i?ip: 
'(Upon the undisl~utei l  facts, f i~ lds  that  the pc t i t io i~er  has rlion.11 rcasoil- 
ablc, n i l e q u a t ~ ,  sufficient alitl probable cause for  filing n not io l i  i l l  t l ~ c  
Superior  Court  of Forsytli  County, in  the a c t i o l ~  above elititled. p r a y i i ~ g  
that  t l i ~  t1:wree in  said actioii be s ~ t  aside," etc. Y e  tliilik f ~ - o n i  tliv 
recc)i,il. t l i ~  petitioiiers' jutlgnlcnt and  decree sl-iculd Iiave bec!~ the juplp- 
mcii: aiirl clecrcc of the  court belon.. TTinnowing the chaff f rom the 
grain.  tlic ~ o ~ ~ t r o v e ~ s y  re sol^-es itself into s i m l ~ l e  problcmu. C'o~icctliiig 
oil thi.; record, the good in tcn t io i~s  of all  conceriled i n  this c o i l t r o \ ~ r s y .  
yet the court bclo~v in the e s ~ r c i s c  of its equitable power shonltl 11:rvv 
granted pc:titioners' praycr. Courts  of ccluity l i a w  a l n n - s  recoguizctl 
iiifnilts' ~ i c d  for  special care. Ccrtaiu facts  of record a r e  uuclisputetl. 
Oil 1 6  Sovcmbcr,  1929, Anne  Canlion ant1 Zachary S m i t h  Reynoltls m r c t  . . 
~iia;.~ic.xi. 011 23 A \ ~ ~ g ~ s t ,  1930, , h n e  Cannon Reynolds I T  was borii 
of this u u i u ~ i .  T h e  parties to said marr iage separated, bccausc of 
"iiicoml~~tibiiit.," tlic in fan t  being left with the mother. O n  4 -1ugust. 
1931, ail oliegetl nctiox was insiitute:l, and termiilatcd, a t  t l ~ c  .July, 
1031, cr i i t l i i~al  term of the  Superior  Cour t  of Forsytll   count^, all  the  
proceedings in said nctioii being taken on the same day. T h e  jutlguic~iit 
and cleerees ill said actioii purpor t ing  to approve a eo l~ t rac t  releasiiig a1111 
e s t i i ~ g u i s h i i ~ g  all rights which the infant  might  Iiavc i n  the t ~ u s t s  
created h- her  p a t e r ~ ~ a l  graiidparents. I n  said action, it  was allegvtl 
nud n~lmitteti  that  Zachary Smit l i  Reynolds "is a citizen aiid rc'si(l('iit 
of t l i t  Stare  of S o r t h  Caroliua, and h a s  been sucli since his  bir th ,  a ~ l t l  
tha t  the defeildants, W .  S. Reynolds and R. E. Lasater a re  the tluly, 
legally aiid r e g u l n r l ~  constituted general guardians of and for  tli? sxitl 
Z a c l l : ~ y  S~li i i l l  K~yiiolds." S c ~ e n t e e i ~  days later,  to wit, on 21 .lugust,  
1931, the  said Zachary S m i t h  Reynolds, c lainl i i~g to be a rcsitle~lr of 
S e n -  York, a t t en~pte t l  to execute a r i l l  nliicli Iias iiel-er beell probatetl, 
wlicreby he  a t t e u ~ p t e d  to exercise his powers of a p p o i n t i ~ ~ e ~ ~ t  untier thC 
~l-ills of h i s  parents, in  such a r a y  as  to preclude his wife and  child f r o m  
pwticipat i i ig  ill the  t rusts  therein set up.  O n  5 October, 1931, A h i i ~  

Cannon Reynolds, the  mother, went to  Iteno, JTashoc  count^-, Sevat la .  
011  23 S o ~ e i i i b e r ,  1031, Anne  Caiinon Reynolds obtained a decree of 
divorce f rom Zachary S m i t h  R e p o l d s  i ~ i  the TT'ashoe County Court .  
011 23 Sore:nl)er, 1931, Zachary Smit l i  Reyiioltls o b t a i ~ ~ c d  a liceiise to 



i l iarry E:liz:rb(~tll H o l m a n  Rcpi~oltls, said nrarr iaac heill,; p r f o r n l e d  oil 
20 S o w i i l h r ,  1931. O n  6 J u l y ,  1932, Zac~hary S m i t h  R ( p o l d s  diet1 
i n  W i ~ i ~ t o i i - S a I c ~ l r ,  Kortli Carol ina,  being a t  the time, under  th- 
of twc~nty-olrt~ years. 011 10 Jairuary,  1933, s chiltl n.ai born to E l i ix -  
lwtli I Iol~i ini l  Re-~ro l t l s ,  said child bearing the name of Zachary Sillit11 
Ikj-iiolds, J r .  O n  24 Marc'li, 1033, tlie S a f e  Deposit aiid Trus t  Company 
of I3altIiirorc, trustcc of the  hcrcinafter  nar~icd trust::, ixcrituted all 
:rcrioii ill tllc Circuit Court  of Ea l t imore  C i t - .  l h r y l a ~ l t l .  fo r  tllp 1'1111'- 
1 , o ~ c ~  of lrxviiig d ~ t ~ r i l i i l i e d  the propcr aclministration :11(1 d i i t r i l ~ u t i o i ~  
of wit1 trusts.  

0 1 1  thcaci ~ ~ l r ( l i r ~ ~ u t c t l  facts,  if the  11-ill of Z ~ ~ c - l i a r ~ -  S n i i t l ~  Rey:iold.s made  
; I I  S c v  Torl;  ( ~ 1 1 ~ 1 1  nii i n f n i ~ t )  \\.as i 1 1 0 ~ ) ~ r a t i v ~  aird void triid t h r  pro- 
c~w;ling as  to A \ ~ r ~ ~ c  ( ' : I U I I ~ I L  R ( y i i ~ l t 1 s  T I  i n  t l i~l  For*)-th S u l w i o r   COW^ 
is voitl, tlrc. 11ropcrty of Znrlinry S m i t h  Reyiolds,  \vliicli 11r \vo111J 1):lrtici- 
1~1tc3 ill I I I I ~ C ' ~  t l ~ r  \\.ill of h i s  fa ther ,  R. J .  12eyiioltls nntl ruor!~i.r. I<:\th- 
c.ri11~~ S .  .Joli~isto~i-forriirrly Mrs.  R. J .  lit.y~ioltlr, woultl ( ! ~ ' G c . P I I ( ~  to 
liis 1h.o infaill  i . l~i l~lrei i  : (1) - \ i i~ l r~  Caiinon Reyirolds !I (cliild c~f A l ~ ~ l i e  
(":1111ioii l k ~ n o l d s  ( S m i t l ~ ) ,  now t l i r ~ ~  7-ears of age; aiid ( 2 )  Z : l c + l ~ r y  
Sliiitli Rc~ylroltls, <Jr. (rlriltl of l<lizabc~tll Holmair Rcviroltls),  iio\\- a 
year oltl, \vlio \voultl sIi:~rc equally i n  said trusts.  TVlirii Zi~cl iary Siilith 
Iteylioltls xoultl  Ilal-(3 rt~lclictl 2S yc:irs of : I ~ P  (Ortobcr ,  3030'\ .  ~11v c~iltire 
r o ~ ~ l ~ u s c u f  tli2it t rust  \\.oultl be q u a l l y  divitlcd bctn-eel t l i ~ i ~ i .  A l l ~ i ~ ) ~ ~ g  
tlic, ljrovisions ill the. will of 11. ?J. l k y ~ i o l t l s .  i r i  suk,staiic.c: r p o i l  rvacl~iiig 
tlic age of t\vc.lityeigl~t Tears, Znc.ll:irv Sluitll Rcvnold:. \\t i:. to  r i . c c i ~ e  
tlie i.orpns of tlit, trust.  13efore rc>nc.lii~ig tlle age of tivcnt>--cigllt years, 
if % n c l ~ a r ~ -  S i~ l i t l l  R ~ p o l d s  died, l e a ~ i i i g  n will, the tru:st to~i i i r lued for  
tlir bcirefit of his  devisees u ~ r t i l  lic \voultl lial-e arril-ell :it the :cge of 
t\\.tblity-cigllt ye:trs, ~\.1irreu11011 t l l (~  cdorpus of the t rust  \,;as to be turned 
ovt.r to rllc tlevisccs. fiefore re:ic.liiiig the  : ~ g r  of tn.ei~t;;-eight years, if 
Lacli~rry Sillit11 Repolc l s  died iiitestute l t~aving issue, tlie t ru- t  was 
c:oiiti~~uccl f o r  the bciiefit of his cliildreri--living a t  his death--uirtil tlie 
time wheli lie woulcl lial-e arrivctl a t  the age of t~\.enty-eight years, wllcre- 
up011 the corpus of the t rust  11eca111e vested i n  his cliildrt~lr. the11 
> u r \ i ~ i ~ i g .  

T h e  will of Ktrtheriue S. Johnston,  among i ts  provisio is, in Eubstance: 
Est:~blishecl a t rust  f o r  her  sou, Zncllnry S n ~ i t l l  Reyiolds.  T h e  t rust  
c.oirri11ucd dur ing  t l ~ e  l i fe  of Z u c l i u y  Sinitli Iieyi~oltls.  L p o ~ l  llih death, 
tlie corpus of the  t rust  welit to his  devisecs bx wil l ;  :LIIJ: "ill default 
of such al~l.~oiiit~ilc~:rt" to his "tlcsccndai~ts" lil-ing at hi:; death,  n-ith ail 
ilnili:itcri:~l 11rvviso a s  to R 1iiilitt.d coiitiiiualice of thc  trust.  L)uring her  
liiotinic, shc, )J- deed, also c ~ a b l i s l i t d  fo r  Zarllary S n  it11 Rey~iolds,  a 
c~ourpnr:~tivelj S I I I : ~ ~  trust upoii the .same terms as  those ontliiletl ill 
her will. 
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&It  the  t ime of the institution of t h e  action i n  Forsy th  County. on 4 
.Iugust,  1931, the  corpus of the  t rust  established f o r  Zachary S m i t h  
Reynolds, by will of R. J. Reynoldq, had  a value of some twenty million 
dollars. T h e  t rust  established for  Zachary S m i t h  Reynolds by tlie n.ill 
of h i s  mother, Kather ine  S. Johnston.  yielded a n  annua l  inconie of s rme 
fifty thousand dollars. 

Zachary S m i t h  R ~ y n o l d s  had  made  rio support  fo r  his v i f e  af ter  hc 
hhd left her,  although t h e  child had  beer1 born on 4 , lugust ,  1931. J. F. 
Camion petitioned the  clerk of Forsg th  Couuty Court  to a p l ~ o i i ~ t  11cat 
of f r iends to Allme Cannon Reynolds and A r ~ n e  Cannon Rcynold- 11. 
T h e  petition containctl the following allegations: "The said %:~ch:lry 
S m i t h  Reynolds abandoned liis wife and child and  has  not m a J e  a u i t a b l ~  
1)rovisioa f o r  their  needs aiid requirements;  tha t  the said Zachary Sinitli 
Rcynolds is  possessed of a considerable estate, and i t  is n r c e v a r y  anti 
desirable tha t  a n  actioil should be instituted against bin! hy liis , 4 1 1  
~ v i f r  antl thiltl  to protect their  property r ights  and to secure suitahlc 
compeiisations aiid allo~vances f rom the court fo r  them." A l p p l i r a t i c ~ ~  
n a s  made that  he be appointed as  nest  f r iend to h i<  tlnupl~tcr,  A \ n ~ l r  
Cannon R ~ y n o l d s ,  and he also made application that  the court a p p o i ~ ~ t  
I I o u a r d  Rontlthaler as  nes t  f r i e d  to Anne Can11011 Rnynolds IT. 11ith 
Iioner and authori ty  to  inst i tute  and prosecute to final j u ~ l p i i ~ e ~ i t  i11cli 
actions and proceedings as they m a r  be advised a re  neccsalsv :inti clc- 
sirable to completely protcct the fiii :~i~cial aiid property riglit; of \rot11 
said infants. 

T h e  appoiiiti i icl~t n a s  duly made. A complair~t  was filed the snliic t l ~ v  
against Zac11:lrg- Smit l i  R c p o l d s  and other Rrynolds lit,irq the 
g u a r d i a i ~ s  of Zachary Siiiith Reyliolrls and  the S a f e  Drposit alid T r l h t  
Company, of Baltiniore, as truitee, under  the  wills of R .  J .  R r y ~ o l ( l -  
a i d  I ia t l ler ine S. Joliriston. T h e  zllegations of the complaint.  ill par t ,  
11 ere a s  follows : ('Tliat under  tlie l a a  s of the S t a t e  of S o r t l i  C;~rolilia.  
tlie plaintiffs, - h i w  Caiiiion Rryiloltls and Aiine Call11011 I ic .y io l t l~  I1 
:ire entitled to  allowaiices fo r  their  suvllort aiid main t t i l a i~ce  :ind to 
assure their  cont i i~ued support  and maintenance, a l l  in accord \\ it11 all,! 
ill keeping ~ i - i t h  the estatc, fiiiaiicial position and social cont l i t iul l~ of t l i ~  
$aid Zachary Slnitll Reyiloldc. Tl iat  pending the  institution of thi. 
action, negotiatiorls  ha^ e bceii i n  progress betn eel1 the l~laint i f fs  and 
tlefeiidants in  ail efl'ort to reach a settleineilt and  avoid litigwtioi~. Tliat 
,is a result of these negotiations a d  conferences, the coiitlusion 11;r2 

r cwhed  by al l  concerned t h a t  i t  n a s  fo r  the  best interest of 311 part ic-  
to this action that  a contract be entered into which should c o l ~ ~ t i i u t i ,  
a final and complete accord a d  settlement of the property riglits of 
the parties as  bet~veen t l icmsel~es,  a i d  in  antl to  the  trust estates created 
by tlie wills of R. J. Reynol~ ls  and I 'htherine S. Johns ton ;  tha t  pursuaiit 



l l l l ~ l l t  IT:!> >iglKl? tl1V s;llllcJ (lay, ~ I J l l l I ?  110ur or yo d t ~ r  the 111att1r x:1. 
~ ) ~ I ~ + ~ ! I ~ u I .  1,- t!~c. jutlgc) lloltli~lg the 27 J u l y  'Tcrm of Forsy t l~  ('ouilry 
I ( I 1 1  1 I I I ~  is t i  0 1 1 i 1 1  : " A \ ~ l ~ l  the c'ourt 
I) !  i l l r :  of ~ ~ ~ ~ i i ~ i o ~ i  that under t!~cs gencral lan. I ~ I I \ \ -  ob ta in i rg  a1111 11y ~ i r t i l e  . . cut :I!,. i )ro\ ~ < i o : ~ a  c,f c.ll;rl)tc>r 102  of t 1 1 ~  I'ublic 1 , n w  of Yort l i  C'nroli~in. 

i: ]!a- t l i , ,  ])on-car :111tl autliority to :1pprove~ tilt, ioi!tr;~c.t ,111(1 r r m t  :~grec'- 
I1:1>i!r 111~i .c~i11 s ~ ~ h i i t t c e i  fu r  irs c~o~~.~ i t l c r ;~ t io i i . "  

: I I I ~ I  fa i l  to :)ro\-it!,, 1it'r a ~ i t l  the, c~lliltlrrli of rlicl 11larri;rg: n-it11 the I I O ~ Y ' Y  

. . 
J I ) I ! I ~ Y ~  1vit11 t11~1l is the pr:ryc,r t11:xt the c.olitrac2t, ;l ~ ~ p ~ i ~ ~ l t e  i ~ ~ t r U i l l c ~ l l t ,  
ill: 1.~1tifieJ ;111(1 t.o:~fir~iietl 11y the court.  

Su s u n u ~ ~ u l i . ~  \\n.j issnetl i l l  haid ac*tiuii. Tile coml)l;iiut n.as si111ply 

i~istirutetl  solc.1~- fo r  the 1)url)ose of obtniiiilig mailitellalice and  sul)purt.  

tr11s1,-. S o  ri,nsoii is alleged for  ccekilig to alter o r  modify the terms of 
>:\it1 trn;ts, ill st.) f a r  as  the ilif:int, -\1111c (:aiiiioii Rcgi~oltls 11, is con- 
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penled. S o  necessity is  wt for th  fo r  seeking to eliminate or changc li( r 
interests i n  said trusts.  Se i t l l e r  h n c  Cannon Rcgnolds nor  Zachary 
Sinitli  Reynolds n-as present. I t  is doubtful if the v i l l s  of R. J .  R('> I I -  

old3 and I h t l i e r i n e  S. Jolinstoii, 11 hicli est:lblislietl tlie t rust<,  n r r c  rc : i<l ,  

the  0111- statement being tha t  tliey '(\\ere preqentc(1 to the court." So 
c ~ i t l e n c e  v a s  introduced. S o  rrnqon 71 as  pi~-en to the  court fo r  nttem1)r- 
iilg to al ter  the trust5 so as to exclude the ilifant,  Aliiile C':~ii::o:i R ~ l ~ o l ~ i *  
11, f rom fu ture  participatioii  tliereiil, cscept tllc stnte:liciit that  Zecllgii.? 
S m i t h  R e p o l t l s  hat1 t l i reat~necl  to esercisc tlie p o ~ r t r s  of npl)oi~ii:ii t~~lt 
ill such a 71-ay as to  esclucir 11c.r. S o  olle callcil the court's :~t tcnt ioi l  i u  
the fact  tha t  the  elitire pro\-ision v,liich was 11eiug niatle for  the iiifniit, 
.inlie Cannon R c ~ p o l t l s  11-\?as bcing nlatle out of the accu:iiu!:r t ~ i l  
iucome f r o m  oil? of tlie trusts-and that ,  conseque~itlg, i t  was !lot lier:.-- 
s a v -  to t l i s t ~ ~ r b  the corpus of said t rusts  ill a n y  wax. 

Tlic judgineiit fur ther ,  ill par t ,  ~ r a s  : "Tliat the tlcfentl;~;~t.  tli:. S ~ i i c  
I k p o s i t  aiitl Trus t  Company of Baltiinore, as  trustee, uilcler ;lie \:.ill of 
R. J. I k ~ i ~ u l t l s ,  deceased, has  the  1,over and  authori ty  to set nsitlc, oui 
of the accumulated, and, or e l ~ r r e u t  income of the sliare lielcl i n  t rn - t  
for  tlic ticfendant, Zacliary Sinitli l i ( y ~ o l t I s ,  under  said n-ill-the t \ rv  
trust fuiids fo r  tlic creation of ~ r l ~ i c l l  provisioli is liereby I I ~ : I ~ ( ~ .  . . . 
, . l l i t l t  the r i i i ~ ~ o r  l)l;~iutiffs, h111e C~111uoli Reynolcls a ~ i d  A I I I I ~  C::IIIIIO:I 
R e y ~ o l t l s  II, ul)oil the execution aiitl cieli~ilrg of snit1 cni1tr::ct a i ~ i i  ~ r n - t  
ag.rc.cillellt :~iltl the  settiiig up  of the t rust  estates tlicreiil l)ro\.icI:.tl. !,c 
:inti t h e -  a re  l iercb-  declared foreyer estoppt:d a ~ i t l  l x ~ r r e d  f rom !!~~:i;ii~g 
otlier or f ~ l r t l i c r  claims for  fi1iailci::l s u ~ ~ p o r t ,  a id or i n t ~ i : i t c , i i : -  f r u ~ i l  
the  enid Z a c l l a y  Sinitli Iieyiioltls, or nil,- cstnte on.iicil (;r left I;y Iiiiii. 
whether tile mine be held i n  t rust  or ot l icr l~isc,  and  froin :,ialtilig ;lit 
fur ther  ch in1  to the wliole or m y  par t  of the  trust e>tatc.- c.re:~tc.d it!- 
the will of R .  J. R r p o l d s  or I<atlierinc S. Johnston,  distrit ,utitr;~ of wi ( l  
trust ('states at  tlie tiilie fixed for  distribution as  11roriiletl i l l  sail1 T\-ills. 
io be mnde to tlic persoils elititled tlieroto as if Zachary Siiiitli 1 L ~ g i i u l ~ I ~  
aild h n e  C a n l ~ o n  R e p o l t l s  l i ~ c l  iicver bee11 marr ied  aiicl Aliiie C'aiii~clil 
lbq-nolds 11 llacl lievcr becii born. T h a t  t h e  said con?ruct aiiil r r w :  
:igrccliient is hereby iiiatle a par t  of this decree a s  ful ly  and comp!ci~>!,- 
as if entirely iilcorporated licreiii, aiitl tlic clerk of the court will ric.tli.il 
a i d  contract aud  t rust  ngreemellt along with this juilgi~ielit." 

T h e  t rus t  set u p  u d c ~  the  agrcenicnt, f o r  h i i e  C a ~ m o n  Rcgi~r)l(':? I I .  
the infant ,  TI-as $500,000. Tlie estates n-hicli under  cllniigecl ~oliil;tiiiii.., 
her portioii is now estimated uuder the facts  of this record, to Le -:.oi.:L 
sollie $12,000,000. I n  this  proceeding, it  appears  tllnt a t  least one of ti:(, 
iufant  defe~idai i ts  wlio, with o t h t ~ i ; .  were made defe l~dants ,  was lic.\-tJr 
s e r d  with summolis. Speaking to tlic subject i n  1Vynif ,.. 13e, ' ,~ j j ,  20.; 

S. C'., 118 (112),  in  reference to p rocee t l i~~gs  of this liilici: it is s a i J  : 



gunrtiiall (it1 l i f ~ m ,  or  guard ian  c:lnnot consent to a judgnwl~t  or c o ~ i -  
promise :\ itliout the irlrestigatioll ant1 appro\-a1 by the court." 

111  R(J, fov  c. Log,ging Co., 179 S. C., 59 (62  a n d  63 ) ,  q u o t i ~ ~ g  with 
:~pl)ruvnl  R. I?. c. Lasc.a, 79 I ias . ,  311, is  tlie followi~r,;: '.TTThere the 

1Eoper proceeJing when i ts  effect, if allo\r-etl to stantl, ~ o u l t i  t o  lxir 
the ilifi~lit's substantial rights." 

:II J iuwh  c.  Dcl/ inger ,  l d i  S. C:., 360 (369) )  i t  i s  sniJ : "The tlefolld- 
:li~t.j a rc  iiifaiits, ancl the court of equity, while i t  h a s  thr, p o ~ \ e r  to order 
the salt., iliust sec tha t  t h e  illfant:: a r e  1)rcilwrly reprc:;eiltcd aitcl pru- 
icctecl, and must  find ns a fact tha t  a sale of th i s  ~ ) r o p e r t y ,  n ~ a t i e  before 
the clcath t ~ f  the life-tcllnnt-the tiiilc specified i n  the \c 11 f o r  i ts  salt- 
\\.ill 'ue fo r  tlleir benefit. 111 ruurts  of equity, i n  such cases, the  usual  
~,u!c? wus for  the court  to refer  the mat te r  to the  mi~s tc r ,  or to some other 
e m l p e t w t  l)Cr.joii, 1~110 iliquired, took evidence by affidtrit-of reliablc 
tiisiilterc.sted persous-as to \vlletller i t  would be to  the intcmsts: of tllc 
ii l i 'a~lts to o r d ~ r  the sale, whir11 lie rr1,ortctl t o  the coui't, wit11 a state- 
il le~it of the e~itieilce. W e  do 1;ot meail to  say or to int imate t h t  air>-- 

actiou x u s  fu r  i o r f  brought "after the  iapsc of t d ~ e  ye;ws," a ~ l  ill this  
f ~ , r t  ac t io~i .  "after investigation by tlie court." T h i s  contro\ersy io 
c t p i ~ a b l e  i n  its nature, i n ~ o l c i l r g  a n  i l r fal~t 's  interest i n  large estates 



K. C.] SPRISG T E R X ,  193-1. 980 

7 ersary-in a proceeding f o r  one purpose : F o r  nPcess,lry subsistence 
under  C. S., 1667, aii(l nlade ela~tic-to reach out and del,rive this in- 
fan t ,  -1nne Cannon Reynolds 1 1 ,  of lier right3 i n  the ettntcs of licr 
granctparents. W e  th i~ l l i  n l ~ e r e  surh  i i i i l ~ o r t a ~ i t  r ights  of a n  illfalit a re  
coiicerlied. tlle facts  should ful ly  appear  and be set fortli  and if iiccessnry 
fouiitl by a referee. under  tlie old system by the nix-ter takiiig testimony. 
Conclusions i n  affidavits a r e  not sufficie~lt t o  base a decree, the facts  
must appear  i11 detail  so that  a court of eqnitv can ~ r e i g l i  everytliing 
and  then make the decree. I t  r i l l  he noted i11 Spencer  c .  , l l cC ' l~n~qhn i z ,  
201 1. C., 662, a l l  tlie facts  a r e  ful ly  and a t  length set fortli ant1 it 
appears  f r o m  these facts t h a t  t h e  agreement n a s  not harmful ,  but n a a  
beneficial t o  the infant .  "The court below found  t l ~ e  facts  a t  leligtli 
with care." 

*Is to the  power to alter a testanientary trust,  the following is s t a i e ~ l  
in  26 R. C. L., a t  11. 1253:  "-1 court of equity has t h e  power to clo what-  
ever is necessary to be clone to  preserre  the t rust  fro111 destruction, a~icl 
in  tlie exercise of this pon.er i t  niay, under  cer tain uiiusual circuni- 
stances, modify the terlus of tile t rust  to  preserve i t ,  but iiot to defeat 
or destroy i t .  Courts  a re  s i o s  to exercise their  power to ~noclify the  
ternis of a trust,  ailcl n ill  olily do so IT hen it  clearly appears  to be neces- 
sary." I n  Ljanli c .  - l l i .xuntler ,  1SS S. C., 667 (672)  : "The object is uot 
to destroy tlic t rust ,  but preserve it." T h e  alleged threat  of Zaciiary 
Sniitli  R q l i o l d s ,  nl io  n a t  uildcr age, to execute a n  ulifavorable will, 
furiilslied 110 iiecesaitg to deziroy tlie trubts or alterations of the terms 
of the trusts.  C. S., 1667, gave the v i f e  a legal r ight  to make her lius- 
band provide for  her  and lier c l d d  v i t h  tlie necessary subsistence accord- 
ing to his  mealis a~icl col~di t ion i n  life. This, i n  the beginning. seciiieJ. 
the priiliary object, but tiiz p r o c e e t h g  reached out and nt tei i i~~tet l  to 
destroy the t rust  a i ~ d  f o r m e r  to bar  this illfalit, , h i e  Cjaniion Reynol~la 
11, a s  if she "liacl n e l e r  been bor~l." I t  is  co~iteiided by l~etitioiier tha t  
tlie Forsyth juclgnlciit alid decree is i n  effect to  cliange the  i n f a i i t ' ~  
s tatus  so as to prevent her  par t ic ipat ion ill the  testamentary trusts ~ e t  
u p  by her  grandfatliel aud  grandniot l~er ,  nild cites C a n n o n  c. A\-ou.ell, 
Sl S. C., 436. I n  2s -1. L. R., 11. 423, this case is placed uiicler tlie 
minori ty  rule. 

I n  1 7  A. L. R., a t  page 601, we fiiitl: 111 equity, t h e  general ru le :  
" I t  is  well established that  a person espectiiig to receive property by 
vi l l ,  distribution, or c!esccnt m a y  innlie a t ransfer  of the  espectal:cx 
to a th i rd  person, x h i c h  will be valid and  enforceable i n  equity." Cit ing 
m a n y  S o r t l i  Carolina cakes. 111 .Jat~les O. Gri f in ,  10.2 S. C., 285 (2S6),  
citing m a n y  authorities, n e  f ind:  "A contingent interest i n  land is gen- 
erally descenclible and  devisable; it  may  also be released if tlie contin&nt 
reinaindcrniaii is specifi~tl :11lt1 kliown." This  at t i tude we do not tliilili 
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inater ial  under  the  facts  of th i s  record. I t  is debated by  tlie contestants, 
a t  length. T h e  language of the Forsytli  judgmelit ant1 lecree niay riot 
he c o ~ ~ s t r u e t l  as  a sale or release f r o m  a n  exainination of R. J .  Reynoltls' 
n i l l  under  the facts  and  circumstaiices of this  case. 111 Shnnnonhoi ise  C. 
1T-o1fe, 1 9 1  N. C., 769 ( f i 3 ) ,  citing riumcrous autliori ies, i t  is s a i d :  
"I t  is  true, the  exercise of t h a t  power can o i ~ l y  be  justifi(d by some 
exigency x~hic l i  makes the  action of tlie court,  i n  a sells3, iiiclispe~isable 
to  the  preservation of the  interests of t h e  parties i n  the hulject-matter 
of the t rust ,  or, possibly, i n  case of some other iieccssi.y, of tlie most 
u r g n i t  character." TT'oody .c. C1hri\tinn, 205 N. C., 610. 

I n  I t e m  S of R .  J. Reylloltls' n i l l  ill clear a n d  unmiqt ;~kablc l a ~ l q u a g e  
i t  s ta tcs:  "1 hereby pro \ idc  t h a t  ;ill p a m c l i t s  to  ba iila(1e liercmltler to 
lily be~leficinrics shall he into tlieir o n n  l i a ~ l d i  :riirl riot illto tlie h a i d s  of 
otlicrs, nlietlier c l a i r n i ~ ~ g  hy tlieir au thor i t \ ,  o r  other\\ me." ,Is to  thc 
p r i n c ~ p a l  trusts,  therefore, t h e  a b o ~ e  quotctl lailguage inaliifestccl all 
iiiterltioii on the  par t  of the  testator to  lega at ire a n y  co i~ t r :~c t s  o r  assigll- 
i n c ~ l t s  by a beneficiary a f fec t i i~g  h i s  interests. 

T h e  allcgcd  ill of Zachary S m i t h  Reyiiolds a l q ~ e a r s  to be i i~opcrat ix  e 
allti void. W h e n  t l ~ c  alleged n ill  n as cxecutetl i n  SPV- Torl;. he n as 
uutler the age of 2 1  years. C. S., 4128, is  a3 f o l l o w :  " S o  person shall 
he c a p h l e  of d i s l ) o ~ i i ~ g  of real  o r  person:~l estate by n i , l  uiltil lie shall 
l i n ~ e  at ta ined tlic. age of tnenty-one year%." Gclieral L: ns of State ,  ill 
forcle a t  t ime of eaec.ntioii a i ~ d  pc'rforrlianre of contratdt,  l~econie par t  
tllcrcof. Ryan v .  Rcynolt7s, 190 S. (".. 563; I l lo~~gc i .  I.. L ~ r f t c ~ l ~ , l i ,  195 
S. C., 274;  ,h ' fce/e v .  Ins .  C'o., 196 S. C.. *Oh. B y  analogv, to sliow R. J. 
Rcynolcls' intent,  i t  can  be iiifcrretl t h a t  l i -  n i l l  v a s  niatle n i t h  the 
Sort11 C a r o l i w  la\\  111 r i e n .  S o  l a ~ ~ g u n g e  g i r e i  the  r ight  of appoint-  
111c1it unclcr 21  gears  of age. 111 th i s  cJuliectlou, it slioulcl he noted tha t  
the  juclgnieiit ailtl tltcrce nab cigiietl ill Forb) tli County Superior  Court  
011 4 - I u g u ~ t ,  1931, nllicli cspreszly states t h a t  Z:rcliarg Sluirli Reynolds 
"under the s tatute  l a x  of Sort11 Carolina, calmot ~ a l i t i l y  ~i ial ie  a 11111 
dis l~osing of h i s  share in  salt1 eytate uiltil l i ~  reaclics tlic~ age of t ne l l t j - -  
one gears," and  fur ther ,  "tliat ill tlie exellt of tlie d e i t h  of the  s a d  
Zachary Siiiith Keyiiolds, llrior to  his  rcwli ing the aglJ of tnerlty-oiie 
years, t h e  said in fan t  child, A h l i e  C a i n ~ o i ~  R ( y o l d s  11, n oultl inheri t  his  
ent i re  estate." 

Tlle wills of R. J. Reynolds mid Kntlirriiie S. J o l i ~ ~ i t o i ~  appear  to  
iiltlicate ail intelition tliat Zachary S m i t h  I ~ e p 0 1 c l s  eoulcl only exercise 
tllc p o \ ~ e r  of appointmelit  a f t w  he bccairlc d l  p a r s  of !go n11tl on tlint 
account, tlie S e w  York  xiill rr ould appcar  to bc inopei.:~tire and void. 
11 a l ~ p e a r s  t h a t  his domicile was i n  S o r t h  Carolilia. I n  the  complaint 
filed i n  the  Forsytli  County  proceeeli~igs on 4 Aiugust ,  1931, just seren- 
teen days before the  alleged escc.utioll of the S e w  Tor l i  v i l l ,  i t  n a s  



K. C.] S P R I N G  TERM, 1934. 291 

alleged: "That the defendant, Zachary Smith Reynolds, is a citizen and 
resident of the State of Korth Carolina, and has been such since his 
birth, and that the defendants, W. S. Reynolds and R. E. Lasater, are 
the duly, legally and regularly constituted general guardians of and 
for the said Zachary Smith Reynolds." I n  the answer filed on his behalf 
by his guardians, this allegation is admitted. 

I n  Thayer 1;. Thayer, 187 N .  C., 573, i t  is  said at p. 574: "A domicile 
of choice is  a place which a person has chosen for himself, but an un- 
emancipated infant, being non sui juris, cannot of his own volition, 
select, acquire or cllange his domicile." W e  do not think that marriage 
changed liis status in this jurisdiction. I n  some instances, where the 
right is given him under the statute, the marriage of an infant emanci- 
pate3 the infant as to his rights to earnings. See Tl'ilkinson 2;. Dellirlge~, 
126 K. C., 4G; Little c. Holmes, 181 N .  C.,  413; C. S., 4134. I t  is 
strongly urged by appellees that  this is  a family agreement and for 
the peace and tranquility of families and that  contracts of this nature 
are favorites of the law. I n  T&e v.  Hicks, 191 N. C., 609 (613), i t  is  
said:  "Family settlements, such as that  made by these brothers and 
sisters, when fair ly made, and when they do not prejudice the rights of 
creditors. are favorites of the law." This  is the well settled rule in  this 
jurisdiction. These settlements are usually between members of families 
who are sui juris, of full age, with capacity to  act, but not so in this 
case where we are dealing with the righfs of an infant. Courts of equity 
look with a jealous eye on contracts that  affect materially, the rights of 
infants. 

I n  Goodrich on Conflict of Laws (1927), speaking to the subject a t  
p. 51:  "So the courts say without dissent, that  the domicile of the 
legitimate minor child is  that  of his father, if the latter is  living. The 
domicile of origin is that of the father a t  the time of the infant's birth. 
I f  the father's domicile is changed, that  of the infant necessarily fol- 
lows. And, as in the case of the wife, physical presence of the infant 
is not necessary to establish his  domicile a t  the domicile of the father. 
Nor can the minor by his ow11 act, while under the disability of in- 
fancy, establish a separate domicile for himself, either by leaving the 
parental home of his own volition, being taken away by another or sent 
by the parents. Thus  f a r  the law seems clear." . . . At p. 56 : "If 
both parents are dead, many statements may be found saying that  the 
domicile of the minor is that  of the last surviving parent at the time 
of the latter's death, and that the minor cannot acquire another until 
he becomes of age." We think it unnecessary to  consider the threat of 
Zachary Smith Reynolds' purpose in  going to S e w  York to acquire a 
domicile to make a will and i ts  illegality in this jurisdiction. I t  must 
be borne in  mind also that  Zachary Smith Reynolds' guardians under 



282 I N  THE S U P R E M E  COURT. [206 

the will of his  father, were domiciled in Forsyth County. After the 
Forsyth County decree and the alleged will of Zachary Smith Reynolds 
was made in Kew york, thc follo\ving is i n  the record: "A proposition 
\ \as made by the counsel of the uncle and aunts on thc Reynolds side, 
a i d  agreed to by counsel for Elizabeth H o l n ~ a u  Reyiolds a11d her child, 
n hercin i t  is  proposed tliat not~vithstanding tlle formt r contract and 
agreement, in order to make her child's inhc ritance in wery  way equal 
to that received by tlie child of Elizabeth Holman Reynolds. to pay to 
A h l i e  Cannon Reynolds 11, a n  additional one and one-half million 
dollars, and tliat the halance of the estate, which, u n l e r  tlie will of 
Zachary Smith Reynolds executed in S e w  York, descends to his brother 
and sisters, shall be devoted to tlle establishment of a foundation in 
memory of Zachary Smith Reynolds, to be used for charitable and 
clecnlosynary purposes in the State, whether supported by fraternal 
orders or by religious denominations." 

Of course, if the will in S e w  Tork  is void, this "proposition7' cannot 
be enforced. This foundation idea is commendable, but not out of this 
iiifnnt's property, if i t  is hers, she can only speak nhen  she a r r i ~ e s  a t  
the age of txenty-one years. I t  is  to their credit that those parties to 
the Forsyth County Court decree tlliilk i t  an act of bad fai th on their 
part to repudiate same and arc "un\~-illing to be put  i n  such a position." 
The judgment of the court below after refusing the praycr of petitioners, 
the Cabarrus Bank and Trust  Clorrlpnny, one of the gu:trdians of iinne 
Caiiiioil Reynolds 11, then the "teiitati\e proposition" 1s set forth and 
i t  is ordered, adjudged and decreed that  the guardians, including this 
petitioner: "Are hereby authorized, ordered a i d  instructed to do all 
tllings such as appearing in  court, conferring with interwted parties, and 
all other things necessary or expedient to bring about and make effecti~ e, 
the teutative proposition and family agreerncnt referred to in said re- 
spouse and counter-petition, and nhen  and if this propo:ition and agree- 
ment is  put ill final form, subject to  the approval of the necessary court 
decrees, that  the same be presented to this court for its f w t h e r  considera- 
tion and action.'' 

T11e Reynolds' legatees, under the alleged New Tork  will, Elizabeth 
Holman Reynolds and her baby, Zachary Smith Reynolds, J r . ,  are not 
parties to  this proceeding. There i s  nothing in  the record to bind any of 
them to anything. They could have a change of mind a t  any moment. 
I f  the ~ o r s i t l l  judgnleiit and decree stands and h n e  Cannon Reynolds 
11 is cut off from any  participation in  the testamentary trust funds of 
her grandparents, and the S e w  York will is declared roid, Elizabeth 
I-Iolman Reynolds' baby would be the sole beneficiary of he testamentary 
trust. I f  the Forsyth judgment and decree is set aside, 2ach of the chil- 
dren of Zachary Smith Reynolds would share alike. From a careful 
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review of the lam and facts of this case we see no good reason why the 
petition of the Cabarrus Bank and Trust Company, one of the guardians 
of Anne Cannon Reynolds 11, should not be granted to the end, that  the 
Forsyth judgment and decree be inquired into and such judgment ad- 
judged and decreed as the facts and circumstances under the law may 
warrant. 

I f  this judgment and decree is  set aside and the Xew York will 
is void, each of Zachary Smith Reynold's children would get some 
$12,000,000. I f  this Forsyth judgment and decree is not set aside and 
the New York mill is not void, the baby child of Elizabeth IIolman 
Reynolds would get the entire estate. The  Forsyth judgment and decree 
if it  stands, has the effect to deprive this infant, Anne Cannon Reynolds 
11, now 3 years old, of some $12,000,000 and as stated in that  judgment 
and decree, to the extent as if Anne Cannon Reynolds I1 ((had never 
been born." R e  think that  petitioner's procedure in this matter correct. 
Before this petition by the Cabarrus Bank and Trust  Company, one of 
the guardians of Anne Cannon Reynolds 11, v a s  instituted, from the 
record it appears that all coilsideration and courtesy was sholvn tlie 
parties and their attorneys interested in this controversy. ,4s one of 
the guardians, it  had a duty to perform. I n  the performance of this 
duty, it  scems that  from $500,000 given in the Forsyth Court judgment 
and decree, the estate of this infant was by a "tentative proposition," 
increased $1,500,000 more. The  guardians should take necessary steps 
to protect the interest of their ward, Anne Cannon Reynolds 11, in the 
Maryland action referred to in the petition. 

The  petition of the Cabarrus Bank and Trust  Company, guardian of 
Anne Cannon Reynolds 11, should have been granted. Fo r  the reasons 
given, the judgment and decree of the court below is  

Reversed. 
ADAMS, J., concurs in tlie r ~ s u l t .  

STACY, C. J . ,  concurring: The case, briefly stated, is this:  
1. On 8 September, 1931, tlie Cabarrus Bank and Trust  Company and 

Mrs. Annie L. Cannon were duly appointed by the clerk of the Superior 
Court of Cabarrus County guardians of the estate of Anue Cannon 
Reynolds 11, an  infant at that time a little over a year old. 

2. I t  is alleged that said infant has certain rights in the testamentary 
trusts established by the wills of her paternal grandparents, R.  J. Reyn- 
cltls ant1 Iiatlierine S. Johnston, which, if still subsisting, nniount to 
approximately $12,000,000. 

3. I t  is further alleged that  at the J u l y  Criminal Term, 1931, Forsyth 
Superior Court, in a consent proceeding, an agreement was ostensibly 
authorized whereby said infant was to get $500,000 in settlement of her 
interests in said testamentary trusts. 



4. I t  is the opinion of tlie Cahar rns  B a n k  aild T r u s t  ('ompany tha t  
the :rllcgcd coiitrart sought to  he nl)pror-rd by the  decree i n  t h e  Forsyrh 
C'ount- 1)rwowliiig is null a i d  void, ill so f a r  a s  it  a t t c i i ~ ~ ~ t s  to  tlenl ~ v i t l l  
the r ights  of A h i ~ e  C'aniron Reyi~olt ls  11, because the inat ter  n-as not 
1)rolwrly before the  court aiid i ~ o  one \\.as legally authorized to entcr 
iuto the allcgctl r o ~ l t r a c t  oil belialf of s:ritl infaut ,  >nit1 f o r  other  reasons. 

5. ('oucciviiig i t  to  he i t s  duty,  tlicrctforc, iii the  discharge of its obliga- 
ti011 a s  g w r t l i a l ~ ,  suggestioll I ~ S  I I I ~ I ~ C  to the  coguardian tha t  tlicly seek 
t o  lla\-c the  t1ecrt.e ill tlle F o r s y t l ~  C o u ~ i t y  l~roceedilig mcatet l  m~cl set 
:~sitle. 

6. Upon  tlisagreeiiient bet\vecll ilie guarclians as  to  their  d u t y  i n  t l ~ c  
prelnises, t l ~ e  C'abarrus B a n k  and  Trus t  coin pan,^ ;~ppl ied  to the Su- 
perior Court  fo r  i ~ ~ s t r u c t i o i i  a i d  authori ty  to proceed as  i t  feels ill du ty  
houlltl to do. 

7 .  Mrs. A l i ~ i ~ i e  L. C a ~ m o n ,  coguart l ia~l ,  sets out ill licr respoilse and 
c~ouiltcr-petition a "telitative prol~ositiorl," ~r.llicli, if accel:tetl and carried 
out, i t  is alleged, \ d l  rcsult ill said i l ~ f a ~ l t ' s  c,state p rof i t i ig  to tlie csteut  
of all additional $1,500,000. T h i s  " t e ~ i t a t i ~ e  proposition" is  based on a 
pro1)ow~'I fami ly  agreemeut, and  t h a t  the  niatters, sugges.ed oil the hear-  
iug, be not f-urtller stirred. 

S. T h e  court bcilig of opinion tliat, under  the existing c.olditions, the 
bcst interests of the  i~ l fa i l t  \\art1 would be subacrved b,y acccptirig the  
" t e l i t i ~ t i ~ o  1)ro11ositioii" of t h ~ ~  respolideiit, a i d  not by grantiilg the  p rayer  
of' the pe t i t io~wr ,  deiiicd the  same, mid instructed tlie gilardimis "to do 
:ill tlliligs such as  a p l ~ e i ~ r i l l g  ill court,  co~l fc r r ing  \\.it11 iu:ercstetl parties, 
a ~ i d  al l  other tliings necessary or  cspeciicl~t to briug about  aiicl malie 
ofYec~ive tlle t c n t a t i ~ e  l~roposi t ion and  fanlily irgreell~ent referred to i n  
said recpouae aud  couliter-petitiol~." 

Tllc rul ing was cvideiitly based upoli the asuuml~tion tha t  thc Forsytli  
( I twee is valid, otherwise tlie a l i lo~ult  probably surreilclered is dispropor- 
tiouate to the :11noullt tentatively offered. E u t  the  validit:: of the Forsytll  
dccrec \\-:IS uot bcfore the court fo r  de tc ' r i~ l i~~a t ion .  Tlie questioli was 
~vhet l icr  suficieiit s l i o ~ v i ~ ~ g  11ad been made  to \ \ -arrant  the i l ~ a t r u c t i o ~ l  
that  the validity of tlie decrtle should he ~ ~ h a l l c ~ ~ g e c i .  Ailjparelltly tlie 
sliowi~lg was such a s  to justify the court i l l  i~ i fo rmi l ig  itself u p 1 1  the  
validity of this decree before fillally forcclohii~g the r ights  of tlic inf:li~t 
\\art1 i n  the respect suggested. 

Severtllclt~ss, i t  is said tlie practical ccrtaility of a r i ~ i l l i o ~ i  a11d a lialf 
uiiclcr tlic circurnstauces rlisclosed by the record, is  better f o r  the illfalit 
t11;lll tlie u ~ i c c ~ r t a i ~ i t y  of the q ~ ~ c ' s t  f o r  tn-elve uiilliol s. T h e  mat te r  
\vas ilot p rese i~ t ly  before tlie court with sufficient kno~vlcclge and  i n  such 
shape as  to call fo r  tlie exercise of i ts  discretion on the  a c c e p t a i m  or  
rejection of this tentat ive proposition. T h e  two guardi:ma arc the  only 
1jar:ics to this  proceedii~g, mid t h y  a l o w  i n  their  represer1tati~-e capacity 
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~vould be bound by the judgment. No ward can complain if his guardian 
in good fai th and in the exercise of his best judgment pursues the 
mandate of the lam and loses a tentative offer of settlement such as here 
disclosed, but he might questioli a departure from established rules of 
procedure. 

BROGDES, J., concurring in result: I\nne Cannon Reynolds I1 had 
two guardians duly appointed and qualified. On 4 August, 1031, a 
decree had been entered in Forsyth Superior Court in her hehalf, 
whereby slie received $500,000 in full settlement and satisfaction of all 
claim, right and interest in the estate of her father, Smith Reynolds, and 
in certain trust funds set u p  in the wills of her grandfather and grand- 
mother. Her  father died before reaching tnenty-one, and by reason of 
tlie far-reaching change in her status occasioned by the death of her 
father, it appeared that she would probably be erititled to receive tnelve 
million dollars unless slie was foreclosed by the decree awarding her a 
half-million dollars. She could not act for hersclf by reason of the fact 
that she was an  infant of tender years. Should those who llad her prop- 
erty rights in charge undertake to assert a claim to the t v e l ~ e  million 
dollars or to assume that her rights had been foreclosed by the E'orsytli 
County judgment as though "she had never been born?" 

The bolution of this question by reason of tlie large amount involved, 
constituted a momentous decision, particularly for one who, by reason of 
legal disability, was unablc to either speak or think for herself. Tlic 
guardians disagreed as to the proper course to pursue. The  graiitlniotlier 
of tlie infant was firmly of the opinion that the Forsyth judgment ought 
to stand for the reason, among others, that it  was the product of patient 
negotiatioii within the councils of the families and interested parties. 
Upon tlie other hand, the Cabarrus Bank and Trust  Company, the other 
guardian, held the viev that, by reason of changed circunlsta~ices result- 
ing from the death of the father, the minor ought to ha re  a fair  chauce 
and an  open field in n hicll to assert her property rights, and that a 
difference beh-een a half-million and tv-elve millions in rnoney was of 
too much moment to justify inaction. 

Thereupon the Cabarrus Trust  C'ompa~ly called to the coguardian to 
join in an attack upon tlie Forsyth County judgment, which unassailed 
obviously stood as an estoppel upon the assertion of the future or con- 
tingent rights of tlie minor. The coguardian refused to join ill the 
attack. Consequently, the Cabarrus Trust Company filed a petition i11 
the Superior Court of Cabarrus County, setting out the history of the 
~ r o c e e d i ~ i g  in  Forsyth and asked specifically for "the advice arid ill- 
structions of tlie court as to whether it and its coguardian, Mrs. Annie L. 
Cannon, should be ordered and directed forthwith to make the proper 
motioli in the Superior Court of Forsyth County in the case of Anne 
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Cannon Rcynolds, a minor, acting by and through her n m t  friend, J. F. 
Cannon, and Anne Cannon Reynolds 11, a minor, acting by and tlirougli 
licr nest f r ic~id ,  Howard Roiicltlialer 2 % .  Zachary Smith Reynolds. a 
minor, a n J  others for tlie purpose of har ing  the allegcd contract and 
decrec of saitl court attempting to confirm the same and a u t h o r i ~ e  the 
csecution tlierr.of by the parties tliercin riaiiied set aside and declared 
null and void insofar as they affect any of the property rights of any 
and mery  nature and description of his said ~ v a r d ,  ,inn? Cannon Rcpn- 
olds 11, ill the trust cstatrs created for h r r  benefit by the wills of her 
paternal grandparents, and in the personal estate of her deceased father," 
etc. Obviously, tlic petitioner could not in Cabarrus C'ounty attack a 
final judgment in Forsyth County;  nor could tlie judge sitting i11 Cabar- 
rus County sct aside or modify the saitl judgment i n  Forsytli. Cahoon c. 
RrinX.le!y, 176 N. C., 3,  96 S.  E.. 6.30; Gnster 1%.  Thomas,  158 S. C., 
346, 121 S. F,., 609 ; Bisanar c. Sutflc117yre. 193 N. C., 71 1, 138 S. E., 1. 
IIence, tlie sole question before the clianccllor was whether the minor, 
L h r l ?  Cannon Rrynolds 11, liad tlie riglit to proceed to Forsyth Coulity 
and lodge a nlotion to set aside a judgment nhicli shut the door of the 
lam in her face so f a r  as asserting any further right in and to the prop- 
clrty specified. There were no parties before the court eaccpt the guard- 
ians. The prtition alleged grave irrcgularitied and fatal  defects in tlie 
Forsytll judgment. Tliclse allegations nere Jellied anJ  c d e n c e  offered 
in support of such denial. Tlie Xew york will was nclt upon the lap  
of the clia~icr~llor. Tlie family settlement arid the laudah1,e intcntions of 
tlie family were not upon the lap of the cliarlcellor. The actual ralitlity 
of tlic Forsytll judgniciit was not upoil the lap of the c2iancellor. The 
ultimate q u ~ s t i o n  was whetlier tllc iniuor liacl alleged and sl io~rn tlic 
existence of such facts or vrobable facts as to elltitle lier to be lieard 
by the law of her couiitry in a proceeding ill Forsytli C o u ~ i t ~  to uliloose 
the bar of that  judgnierit. The guartliai~s licld in good fai th opposite 
opinioiis as to the aisest course to pursue. Sotnithstniltling, it  must be 
borne in ruintl that Anne Cannon Reynolds I 1  is the heroine of the play 
and the clasliing judgment of the guardians is incitleiital ant1 wcoildary. 

Th?  trial judge found that  it was not for tlic best intcrest of tlie 
niiiior to be alloned to be heard in Forsyth Couiity. Both the history 
and traditions of equity as held and applied in this Stxte demonstrate 
that it a l ~ i a y s  lends an attentive ear to the ( d l  of n idor  s, orphans aucl 
minors, and in deterriiiiiing the bare right to be heard upon the merits 
of a proposition, it 113s not required thc highest a n d  most technical tle- 
grec of proof. I am of tlie opinioli that tlie facts disclosed in tlie recon1 
are sufficient to entitle ,lniic Ca~ lnon  Rcynolds II to a cliance to be 
lieard in  the courts in a proper prooeeding in Forsytli Couiity. Of course, 
ever1 a minor ought not to be heard in an assault upon a final judgment 
for inconsequential or captious reasons. Sei ther  should the right to be 
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heard upon the merits be denied because the evidence produced is not 
"horse high, bull strong and pig tight." Therefore, I am of the opinion 
that  the trial judge erred in denying to the minor the riglit to be heard 
upon the merits of the controversy. 

The Forsyth decree may ha\-e been eminently proper and advantageous 
not only at the time it was rendered, but e len  now. The proposed family 
settlement may be eminently wise and proper. That ,  ho\wrer. is not the 
point. The right of the minor to question the proceeding in Forsytli 
in the due and orderly manner prescribed by law, is the point as I 
coriceire it, and that right has been improvidently denied by tlie judg- 
ment rendered. 

C o s s o ~ ,  J . ,  dissenting: After a full hearing of this cause, and a 
careful consideration of all the matters presented by the guardians of 
the infant, in support of their respectiw coiltentions as to the beit 
iiiterest, financial and otherwise, of their ward, with respect to tlie 
matters and tliings referred to in the petition of the Cabarrus Bank and 
Trust Company, one of the guardians, and in the response and counter- 
petitioii of Mrs. Annie L. Cannon, the other guardian, Judgc Warlick 
found : 

"1. Ths t  it is not for the best interest of said infant, under the exist- 
ing conditions, that the prayer of the petition of the Cabarrus Bank and 
Trust Company, guardian of Anne Cannon Reynolds 11, be allowed, 
authorizing and instructing i t  to make a motion in the proceeding ill 
Forsyth County referred to in said petition to set aside the decree entered 
therein. 

"2 .  That  it is for the best interest of said infant, Anne Cannon Reyn- 
olds 11, that  the tentative proposition set out by Mrs. Annie L. Cannon, 
guardian, in her response and counter-petition, which is based upon 
a family agreement of the Cannon kin and the Reynolds kin of said 
infant, and tlie representatives of Elizabeth Holman Reynolds and her 
infant, as contained in the letter of TV. 11. Hendren and affidavit filed 
in the record, etc., be made effectin?, and if said tentative proposition 
and family agreement can be made effective, that  i t  would not only be 
for the best interest of said infant, Anne Cannon Reynolds 11, but would 
be a fair, just and equitable settlement, in so f a r  as said infant is con- 
cerned, of all matters referred to in said petitions, response and counter- 
petition." 

On these findings made by him, it was ordered, adjudged, and decreed 
by Judge Warlick: 

"A. That  it is not for the best interest of the infant, Anne Cannon 
Reynolds 11, under the existing conditions, that  the prayer of the peti- 
tioner, Cabarrus Bank and Trust Company, be granted, and it is there- 
fore denied. 
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"B. That  it is for tlie best interest of said infant, ,lnne Cannon 
Reynolds 11, that the tentative proposition and faniily agreement re- 
ferred to and set out in the response anti counter-petitiou of AInnie L. 
Cannon, guardian of said Llnnr  Cannon Roynolds 11, be made effective 
and binding, and it is further ordered, adjudged, and decreed tliat the 
said Mrs. Annie I,. Cannon and Cabarrus Bank and Trust  Compaiiy, 
guardians of raid infant, ,lnne Cannon Reynolds 11, b? : ~ n d  they are 
liereby authorized, ortlered, and instructed to do all thiligs such as np- 
pearing in court, confcrring with interested parties, and ,ill other thing.. 
necessary or expedient to bring about and make effectixe the tentative 
proposition arid family agreement referred to in said responsc and 
coullter-petition, and when and if said propo\ition and ap-eemcnt is  put 
i n  final form, subject to the approval of the necessary court decrees, 
tliat t l ~ c  same be presented to this court for its further coilsideration and 
action. 

This cause is held for further cmlcrs and decrees." 
The only questiolis presented to Judge MTarlick a t  the hearing of the 

cnuyc were ( I )  nllc~thc~r, in  vic\v of thr  conditions no3v existlng a ~ ~ d  
affec-ting the estate of their va rd ,  it is for her best interest tliat her 
guardians be autl~orizrd ant1 instructed by the court to move in the 
Superior Court of Forsyth County that  the decree relidercd in the action 
referred to in the p e t i t i o ~  be set aside and racated as to tlieir ward, 
on the ground that said decree is void as  to he r ;  and ( 2 )  wlietlier, if the 
court be of tlie opiiiior~ that  tlie guardians elioultl not h~ so authorized 
and instructed, it is for the best interest of their ward, lliat her guard- 
ians be autliorized and instructed by the court to enter into negotiations 
with the proper persons for the purpose of effectuatirlq the tentative 
propositioii based upon the faniily agrceriient referred to in tlie response 
and countcr-petition, and in the elent  said proposition is nlaclc effective 
by the approral  of courts having jurisdiction of the parties t l~creto and 
of the subject-matter thereof, to report the same to the court for its 
further consideration and action. 

These are the only questions nhich  were considered ,md decided by 
Judge Rarl ick.  

1 am of the opinion that there n a s  no error i n  his d,:cision of these 
questions, and that  liis judgment should be affirmed. 1 do not concur 
in the judgment of tliis Court, reversing the judgment of Judge Warliclr, 
nor do I think tha t  the questions of law involving the validity of the 
decree of the Superior Court of Eorsyth County, and the will of the 
father of the iilfant, discussed and apparently decided by this Court, 
are presented by this appeal. 
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COUSTT O F  RUKCOMBE r. J. A. PESLAXU A X D  WIFE, ADDIE  PENLAND. 

(Fi led  21 March, 1934.) 

1. Takation H c-Legal and rquitable a\vncrs of land may appear and 
more to set aside fowclosure of tax sale certificate. 

The lrgal  and  equitable owners of land, although not parties to tlie suit  
to  foreclose a t a s  certificate on the lnnd, N. C. Code, 8037, may appear  
311d nlalte a motion to cancel the deed to the purchaser a t  the  sale, and 
to make tlir purchaser a t  the sale a lmrty to  the action, on the  grounds 
t h a t  tlie land was  not listed in t h r  name of the t rue  owner, i\'. C. Code, 
i971(15) ,  (X),  and tha t  tlie service by publication obtained in the nc- 
tion was  void because the listed owner was a resident of the  county. 

2. Same-Appearance upon motion to set aside deed to purchaser at fore- 
closure of t a ~  sale certificate is a general appearance. 

Wlicre the legal and equitable owners of land appear in a suit  in which 
a t ax  sale certificate had been foreclosed and tlie land sold under  the  
provisions of S. C. Code, SOX, and move tha t  tlie deed to the  purchaser 
a t  tlie sale be set  aside mid tha t  the purchaser be made a par ty  for  tlie 
lmrpose of tlie motion, tlie al,I,earance of tlie movaiits is a general and 
liot a sl~ecinl  a1)l)earance althoush they term their  appearance a special 
appearance in their  motion. C. S., 401. 

Wliether a n  alqxarancc' is a fenern1 or special a l~pearnnce  is to be de- 
tcrmined by the  relief ;~slted,  and  if the llrayer affects the  merits  or 
the motion involves the merits  the appearance i s  general. C. S.! 401. 

4. Taxation H c- 
The l~rocedure  to se t  aside a deed to the  purchaser a t  a foreclosure of 

a t n s  snlc certificate on tlie grounds tha t  the  property had not been cor- 
rc'ctly listed and tha t  the  service by l~ublication was  void, is  by motion 
in tlie cause. 

3. Same-Parties who should be joined upon motion to set aside deed 
to purcl~aser at foreclosure of tas sale certificate. 

011 a motion to set  aside a deed to the purchaser a t  a foreciosure of 
n t ax  snle ccxrtificate,  lie listed oviacrs of the ~ ~ r o p e r t y ,  tlie purchaser 
a t  the  ~:11e. t he  mortgagor, and all  persons having a legal or equitable 
interest  in the  prolrerty should be mtltle pait ies to the  proceediiig for  a 
conll~letc cleterminntiun of the controversy. C. S., 460. 

APPEAL by ,I. P. Grice ,  t rus tee .  a n d  R. M. Wendel l .  m o ~ a n t s ,  f r o m  
X c E l ~ o y ,  J. ,  a t  S e p t e m b e r  T e r m .  1933,  of ~ u x r ~ o ~ r ~ ~ .  Reversed.  

T h i s  i s  a n  ac t ion  b rough t  b y  plniiitiff aga ins t  d e f e n d a n t s  t o  f o r d o s e  

a cer t i f ica te  of t a x  sa le  of n c e r t a i n  l o t  i n  B u n c o m b e  Coun ty ,  N. C., 
' ( l isted as t h e  p r o p e r t y  of J. ,1. Pcn la i id"  f o r  $317.50. The record  d is -  
closes affidavit of pub l i ca t ion  n h i e l i  conta i l i s  "due sea rch  m a d e  a n d  t h e  
de fendan t s ,  J. -1. Peillai i t l  a n d  wife,  A d d l e  I'enlar~d, canno t  be f o u n d  



300 IN THE SUPREME C'OGRT. pos  

in 13uncornbe Countv." Publication is ordered and noticc: of publication 
is  set forth. Judgment appointing a comniissioner ancl ordering sale 
ant1 notice of publication set forth. Report of sale, confirmation and 
ticcrec "County of Buncombe, who became the highest bidder for cash 
thcrcof for the sum of $413.13." ,lssignmei~t of hid to -1  burn-A\slleville 
C o n ~ l ) a i y  for $413.13 a ~ r d  rcqucst to com~ni,isiollcr to m:&e deed. -1. P. 
Grice, trustec, and R. 11. Welldell entered a speci:d aplwarance aiid 
rnaclc motion: "Sow come A. 1'. Grice, trustee, and R. XI. JVenclcll, :l~itl 
eiitcr a special appearance in this action for tlie sole p n i p o v  of ~noving 
the court for an appropriate order aiiJ decree ( a )  setting asiJc, canceling 
and strilii~lg from the records that certain llurportetl desil from Lamar 
Galloway, commissioner, to A\uburn-Alil~erille Company, dated the 
clay of Xay ,  1932, and recortlecl in tlie offictl of the regi,tcr of tlcctls of 
13miconlhc County, Sort11 Carolina, i n  D m 1  Book 4L4, page 28, as 
cons t i t u t i~~g  :I cloud on the legal and equitable titles to the land antl 
premiscs llercinaftcr described, (h )  ruc'ati~lg antl setting aqitle tile iiltcr- 
locutory judgment and the purported confirruation of tlie atttrnptetl 
fort,closurc sale herein, (c)  striking out tlic purported m~cl attenipted 
:&itlax it ancl order of publicatioi~, (ti) striking out tllc sheriff's returli 
011 the suninlolls, ailtl (c) diui~ii~sing tlie actiori for nau t  of jurisdictioii 
of tllc court ; aiitl the said nlovlng parties cspressly s a ~  e and rcscn e 
all of their riglits in t l l ~ s  behalf. Fo r  the purpose hert~of, the moring 
1);lrties respectfully show the court : 

"That A. P. Grice, trustec, is a c i t i ~ e n  and resident of the city of 
Norfollr, Yirginia, aild is tlie oniier a i d  holder of the legal title to the 
lai~cl a ~ l d  prernises hereinafter described, uiicler and by 7,irtue of a con- 
~cg-ance of the sainc by J. H. Morris and Ruth  H. X o r  %, his wife, by 
a certain dcwl ill trust, dated 15 April, 1928, and duly  worded ill said 
rcgister's ofice 111 Cook of Mortgages and Deeds in  Trust S o .  285, page 
33'3, and that  R. 11. TS-elldell is a citizen and resident of Buncomhe 
Cou~ity,  X. C'., a i d  is the lawful owner and holder of the equitable title 
to said l a r d  a i d  prenliscs under a i d  by 7 irtue of a conl.eyance thereof, 
by J. 11. blorris a i d  Ruth  11. Morris, his xife,  by a ceitain tleetl dated 
Y September, l92h, and duly recordcd iri ,iaid rcgister's ofrice ill deed 
Boolr 396, 1 ~ g e  262, xl1ic.11 said dced in trnbt and tlcctl, and the records 
tllcreof, are hereby specifically r c f c r ~ d  to mil illacle parts  llcreof. 
. . . That  said laiids a i ~ d  prc3rnlscs have a present actual market 
value of at least $12,000, as nearly as tllc moving parti2s can ascertai~i 
the sainc. T l ~ a t  the nloviug parties had no lino\rletlge of tlie peilderlcy 
of this action prior to 29 ,\ugust, 1'332, oil which date it was discovered 
tlmt a purported corporation, lrliown as Auburn-Aslleville Company, 
had, on 2 4  August, 1932, rccorded an alleged dced to said land and 
premises in pursuance of this action, and that subsequently, on 10 Sep- 
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tember, 1932, the moving parties brought a civil action in this court 
against tlie said Auburn-Asheville Company for the purpose of removing 
its claim under the said alleged deed as a cloud on the legal and equi- 
table titles of the moving parties to said land and premises." 

The moving parties pray that  the court make "appropriate order and 
decree" on the grounds: "That the 1928 tax list upon which this action 
Tvas predicated is erroneous, irrc~gular and utterly false, for that  it 
purports to shorn that tlie defer~tlant, J. A. Penland, was the owner of 
said land and premises on 1 May, 1928, whereas neither the said de- 
fendant nor his wife and codefendant, Addie Penland, ever owned the 
said land and premises or any right, title, ii~tcrest, estate or q u i t ?  
therein or thereto, the said tax list having been made and signed in tlie 
name of J. A. Penland, but without his knonledge or consent, by one 
J. H. Morris, w l ~ o  a t  that  time was the true owner of said land and 
prcinises, and who should have listed tlie same in his own name." 

Various other grounds are set forth and that  the whole foreclosure 
procedure is irregular, illegal and void. I11 tlie record is also the follon- 
i ng :  "Alutl n~ovants further move the court that the said Aubur~l-  
Asheville Company be innde a party to tliis proceeding for the purpose 
hereof ." 

Sotice of tlie special appearance and inotioii was duly served on the 
county of Buncombe, J. -1. l'enlaiid, M d i e  Penland a i d  the Aluburn- 
Asl iedle  Compai~y.  Tlie eouiity of Buncombe aiis~rered admittiiig and 
denyiug certain of the allegations made by the movants. I t  admitted : 
' (That no persoiial serrice v a s  had on the defendants, but tlie plaintiit' 
alleges that service was made by publication as is provided by law. 
. . . Tlie plaintiff expressly allegii~g tliat each and evcry part of tlie 
foreclosure proceeding in question was carried out in accordance with 
tlie provisions of tlie statutes of S o r t h  Carolina. . . . Wherefore, 
tlie plaintiff prays the court tliat ilie special appearance and motion of 
the said -1. P. Grice, trustee, and It. 31. Welidell, be dismissed." 

Tlie court below m:de the following order and decree: "This cause 
coming on to be lieard before his I Io i~or ,  P. A. XcElroy, judge presiding 
and holding the courts of the Sineteentll Judicial District, at this the 
Septeiiiber Terui, 1033, 011 tlic special appearance and niotion of A. P. 
Grice, trustee, a d  R. 31. \Veildell, lodged ill said cause for the purpose 
of securing an apl~ropr ia te  order and decree by tlie court setting aside 
and caliceling a certain deed from Lamar Galloway, commissioiier, to  
Auburu-Alslieville Company, dated the day of May, 1032, and re- 
corded in tlie office of tlic register of Jeeds of Buncombe Couiity, North 
Carolina, in deed Book 454, a t  page 28, and for other purposes speeif- 
ically set out in said special appearance and motion, and being lieard 
up011 the arguliients of counsel for t h t  said movante, and for said 



c:rst,. as tlic :iplle:\rniice \\-:IS gciier:~l ant1 the motion coliltl be mntlc. T h i s  
: ~ r t i o ~ ~  is brought to forc~t~losc a ccrtifit.:~tc of t::s sale on  a c.crtni11 lot ill 
13uilcon:bc County, Sort11 1 1 1  S. C. ('otlc of 19?1 ( M i r h i c ) ,  

- 7 l l i e  n iova~l t s  eutltc~ltl tha t  they ha\-c tlic leg:~l niltl ccluit:~l,le tit!? t o  
tllc lot i n  co~itrovt .~ry.  Tf tlit, real o\\.tlcr is i l l  l)osscsqioi~, the  l )n~c l iasc r  
a t  ~ 1 1 1 .  foreclosure sale c*c;~~lil sec.1; a "I\-rit of ah>istancc" aiitl J is l ,osess  
liinl. Fnrtlic>r. i t  is eo~itciitlotl that tllc i ~ t t ~ ~ i ~ l ) t t : t I  f o r ~ ~ ! o s u r c  1)roccedillg 
is  a c.!outl oil mu\-slits' title. 
S. ('. 1'ractie.e allti l'rocwlilre ill C ' i d  Cri,vs (?clcInto:;l~), spe:~liilig to  

fo iwlorurc  ~ ) r ~ ~ * c i ~ ( : i l i g ~  a t  l1:ip 2 1  7. 13-e fill tl : "Ac: to 11rio1. :tiid ,subse- 
cluc'~t i~i(.u~iibr:iilcers? it  is  gt~i ier :~l ly l ic l~l  tliat, if tlic purpose of the 
11rowctli11g is to  gct a sale of tllc p r o l ~ c r t y  tlischargctl of all  liens so 
t i i :~t  i1 l)ur(~li:rscw v i l l  he protwtetl,  i t  is  necessary tha t  t1ic.y s l i o ~ l d  he 
iiiacltx pir t ies .  T h e  prior  mortgagee h a s  the  first r ight  : ~ n d  if the land 
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is  sold a t  the sui t  of a subsequent mortgagee, tlie purchaser will take it 
subject to  t h e  lien of the pr lor  mortgage. I f  subsequent niortg,lgees a r c  
not nlatle parties, i t  v a s  formerly liclcl tha t  tlie sale of tlie lam1 would 
d i s c l ~ a r ~ c  t l ~ e i r  liens, nhicl i  would he trmi-ferreil to tlie fund  r e c e i ~ e d ;  
hut it  i s  now lield tha t  sul~sequent  mortgagees or lienlioltlcrs a re  not 
bound by t h e  action u111e.s~ they a r e  made l~ar t i es ,  and tha t  they ~voulcl 
still  l iare  the  r ight  to redeein." 

J o n e s  L'.  1 1 7 i l l i u t ) ~ ~ ,  155 S. C.,  179 ; ,lIad~aotz C'o. c. C'OXCJ ,  204 S. C., 
jS  (66)  ; i n  G ~ i y  1%.  1101 nlo,l, 804 S. C., 226 (227) ,  is the fo l lo~r ing  : 
"Foreclosure is a n  equitable 1)roceetling and tlie law as  interprctetl  and 
ap1)lietl ill this  State, Iias uuifolmly conin~antletl a day  i n  court fo r  
par t ies  ill iritcrest." 

l ia, i l ,  c. 2'110nzaa, 204 S. C., 599;  E'erebee a. T ~ ~ O ~ ~ L C L S O I I ,  20,; N. C., 
263. 1 1 1  C'rucoz  C'oiitziy c. I t z c e s f m ~ n t  C'o., 201 S. C., 523 (j. 'S), the 
principle i s  thus  s ta ted :  "In courts of equity t l ~ e  object sought is :I 

complete decree on r l ~ e  g e l ~ e r a l  merits-the adniinistration of justice 
settling the r i g l ~ t s  of a l l  parties interested i n  tlie subject-nlatter of tlic 
suit. H e i ~ c e  i t  is  that  a l l  persoils n i a t e r ~ a l l y  iu te les te~ l  tllerein, nlietlier 
legally or bcl~eficinlly, slioultl be made parties, 11o\re\er lrunwrous, so 
tha t  all  m a y  be bound by t l ~ c  final decree. Story's E q u i t y  I'lcatlings. 
see. 72, cf seq." A motion i n  the cause was proper. "-1 judg~lient  I oicl 
upon its facc, is  subject to both direct and collateral attack." l+'oti l e v  v. 
E'oulev,  190 S. C., 536 (539)  ; D a v i s  c. E t  cgman, 204 S. C., GSO. W e  
find i n  34 C. J., 11. 345-346, the following : "-1 void jut lgn~ent  m a y  btl 
r:~c:ltecl and s t r i d m i  f r o m  the record as n nullity a t  tlie inst:~iice of any  
per so^^ iuterestetl or affected tlierelj-. -1 fraudulent  judgnient may  like- 
v i s e  be att:~cketl b -  creditors or o t l ~ e r s  as  to whom i t  is f raudulent ,  al- 
though tlicy a r c  strangers to  the record. l'ersons ~ r l i o ,  x h i l e  not parties 
to  the record, a re  tlie r e d  p r t i c s  i n  interest affected by  the j ~ ~ i l g ~ n e u t  
stmltl i n  sucli relatiou to the juc lgn ic~~t  tha t  they a r e  elltitled to  more  
T O  set aside or  ~ n c r , t e  it." C'. J., SulJlcl, cltes the  case of Rcyizolrls L .  

( o f i o n  -'ilii/s, 177 S. C'., 412, to  sustain the  1~riiiciple and a t  1). 425 is 
tlw following : "-hi\- p a r t y  i11tere3tetl or aftected by a void juclqncilt 
niay :~tt:ick it  col larc~al ly,  i n  a prolwr case, o r  by a direct procccdi~ig 
to have it  s t r ic lml f rom the record as a nullity. T l ~ e  Court,  by i lo t lmot i ,  
J., (who n a s  of most escellent learning in such inntters),  lield ill I I e r c c y  
2,. Edtn t inds ,  68 S. C . ,  243, tha t  a n  i r regular  judgment as, f o r  ilrstance, 
~ v l l e ~ l  tlie court lacked jurisdictioll, could be att:~ckcrl collaterally \?here 
t h e  validity appeared on i ts  face, or directly n h e n  i t  did not, and  this 
could be done by a n y  person interested in  it  or affected by it ,  nhet l icr  
a p a r t y  to  i t  or not. A n d  it  was i ~ ~ t i m a t e d ,  if not lield, t h a t  v h e r e  tlie 
judgment is void i t  m a y  be aroided or stricken f r o m  tlie record by tlie 
court, en: niero t t ~ o t u ,  or  a t  the  iiistaiice of ally persol1 not i1itcrestcJ 
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in having it  donr, and  lie added, 'this Tras tlecided in Tl' inslo~r v. 
;Lui?crson, 20 S. C., 1, nntl n.c take it  to bc reasonable.' T o  tlic same 
c'-Fccat a r c  D o l ~ s o ~ z ,  u. S i n m n f o n ,  S6 S.  C.,  -49% U'ulfor,  1 ) .  J f c K c s s o n ,  
101  S. C,'., 428, 4.22, 111 thc  Tl ' i~rs lov  cos t ,  .slrpl-n, Chicf  Jzcsfice Rufin 
said that  any person wllo i s  affected in  ilrtcwst by i t  may claim, f o r  
tlie ljurpose of justire ( c . ~  t lc i i i lo  j u s t i c i t r ) ,  the  esercisc of tlic court's 
1ion.c.r to vacate n judgrimit 11-Iiich is  roid." C l a r k  v.  I I o * ~ r c s ,  189 N. C., 
703 (708) .  I n  Freeru:i~i on Judgniclits (5 th  ed.) ,  pa r t  see. 6 0  11. 583, 
is  tllc following: "'l'lic rule  tha t  liolre but p:lrtics to tlil? jui lgmmt a r e  
pcr~riittetl  to interfere t~dnii ts  of escc, l~t io~is ,  csclutliiig f r o m  i ts  operation 
~ J C ~ S O ~  not ~ lon i ina l  partics to the  ar t iou,  hut v h o  a r e  ~ ~ e c e s s a r i l y  
:tffectctl by the ju(lgmcnt, a n d  who linve ccjuities clrtitlcti to he protected 
fro111 i ts  operatioil." 

TVc th ink  tlic aliparauc:e of tllc ~iio\-n11ts gcw'rnl. 111 S"co!f c. L i f e  
A s s o c i u f i ~ n ,  137 S. C., 515 (SlS), i s  tlic fo l lowi~lg :  "Tlle test fo r  
cl(~tcwninil~g tlie ellnractcr of a n  alil)e:rra~icc is the rclief asketl, the l aw 
loolii~ig to  i ts  suhstn~icc ra ther  t h a n  to i ts  form. I f  the appearance i s  ill 
cffet~t gcwcral, tlic fact  that  tlie p r t y  styles i t  :I special :rppenrauce will 
not clla~rgc i ts  real cliarnctcr. 3 Cyc., 111). 502, 503. T h e  qucstion alxvnys 
is  -\:lint a puriy has  tloilc, alitl not n.li:it lie i~itclitlecl t o  (1,. I f  the  relief 
p r a y d  affects the meri ts  o r  the  rilotioli ilivolvcs tli? merits, autl :L  notion 
to vaV;:te a judgnici~t  is such a motioli, the11 tlrc a p p e a r a w e  is  ill law a 
g m t ~ a l  oue. Ibit l . ,  111). 5OS, 509. Tlie court n-ill not hear  n liarty ul)on a 
slxci:rl aplwar;uwe except f o r  tlie l )u r l~ose  of ~iiovillg to d i ~ l l l i ~ ~  all a r t ion  
or to ~ a c a t e  a jut lgme~it  f o r  wnut of jurisdiction, a1id t h e  autllorities 
seem to lloltl t h t  such a motion c a r l ~ ~ o t  IIP coul~lccl wit11 a~lotlltir  b:rseil 
up011 grou~icls wliicli relate to thc  merits.  ,111 :11)11~;1rr211~1 f o r  otlier 
1iur1)ow t1i:rii to ques t io~i  tlie jurisdiction of t l ~ c  court is  gcueral.  2 I<:uc. 
of 1'1. & P r . ,  632. . . . '-1 special alipcarance,' says J l  ift.he11, J., ill 
Gi lbe i~ l  71. H u l l ,  115 Irid., 540, ' ~ i i a y  he entered for  tlie purposc of taking 
ativ:~ntagc of ally tlcfect i n  the  notice or sl~liimoils, or to ques t io~i  the 
jurisdiction of tlicx court over tlic person i n  a n y  otlier m a  i ~ i e r ;  hut filing 
a h i ~ i r r ~ r  o r  11iotio11, wliicli per tains  to tlie ~ i ie r i t s  of tlie conlplaint o r  
pctitioli, coilstitutc~s a fu l l  appe:rrailcLc, slid is lienre a submission to the 
jurisdiction of tlitt court.' Wlietllcr a n  appearnnt2e is gc:ier:ll or qjctcial 
does not depeiid ou tlic f o r m  of the p l e a t l i ~ ~ g  filed, but on i ts  substance. 
If a tlcfelitlailt involie the jutlglileilt of the coiirt ill :illy n1,lrrller up011 a n y  
qucstioli, except tha t  of tlie power of t h e  court to  hear  and  decide the 
( ~ ) ~ r r r o v v r s ~ - ,  his :~l~lic~ar:rlico is g c ~ ~ t , r a l . "  A110107~ L'o. r ,  Iicczres, l S 4  s. C., 
260;  J I c C ' c ~ l i u ~ t ~  r .  iVlu(-l<, 1SS S. C'., 46:'. 

I t  11:~s beell dccidetl t h a t  tllc alJpearanlcc is  g c ~ i e i d  and  rlot sl)ecial : 
Tlie filing of answer o r  a t lemurwr,  Conzrs. 1%.  ,Ycalcs, I T 1  N. C., 5 2 3 ;  
Reel 1 % .  Boyti, 105  S. C'., 2 7 3 ;  asking f o r  a rcstrailiiug- order i n  a pellcling 
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action. J l c D o u d l  v. J u s t i c ~ ,  167 S. C., 493;  making a motion for  
change of venue. G r a n t  z.. G r a n f ,  159 S. C., 5 % ;  asking for  a n  order 
f o r  t ime in nliicli to file answer. G a r r c f f  2.. Bear, 1.2.2 S. C., 23 3: m o t i o ~ ~  
to set aside a judgment and  file ansner ,  . l bb i f f  c. Grego~* ,y ,  105 S. C., 
203 (209) .  

I t  m a y  be noted that  the decisions on special appearances l i a w  bee11 
wri t ten ill casw v l ie re  counsel tlioucht they were enter ing special ap-  
pearances ant1 appeared g e n c r ~ l l y  instead. T h e  whole tenor of the 
m o ~  ants '  rnotion 11 as fo r  the purpose of "securing a n  appropriate  order 
ant1 decree by the court setting :,side and cmcel ing  a certain deed from 
L a m a r  Gallovay,  Conln~issioner to  Auburn-dslieville Company." Tlic 
a l u b u r n - A l s h e ~ i l l c  Company that  11eld the deccl to be set asitle :\lit1 call- 
ccled n a s  not a par ty  to  tlie p rocerd i l~g  and the r ~ c o r t l  tii-calov. that  
"movants fur t l ier  ino\ e tlie court t h a t  tlie said Aubur i i -~ l~ l iev i l l c  Com- 
pany  be inadc a p a r t y  to this proceetlil~g for  the purpose Iielcof." Re 
thillli tlie r n o ~  anta' appearance general, not special. C. S.. 401. 

C. S., 460, i n  p a r t :  "TTlicn a conipletc de te rmina t io~i  of the. con- 
troversy canliot bc li~acle ni t l iout  the preseucc of other pnrtiez, the rourt  
must cause them to be brougl~ t  in." Li'a14cc z.. C ' a m a t l y ,  1 9 1  S. C.. 520. 
S. C. Code, 1931 ( X c l i i e ) ,  7971(13) ,  is as  fol lo~r  s :  T e a l  prol)crty 

sliall be asscqsecl ill tlic towl~sh ip  or place nl icre  cituatctl to tlic ow~lcr ,  
if knon.11; if the o n u e r  be not known and there be a n  occupailt, the11 
to s u c l ~  occupailt, and  eitller or both sliall be liable f o r  rases a-scsvtl 
on such proper ty ;  and if there be no o n u e r  or occupant I ~ I ~ O W I I ,  tlicn a; 
unknon 11," etc. 

C. S.,  7971(36) ,  is as  follows: "El c ry  person o w n i l ~ g  p r o p u t y ,  rt a1 
or p e r s o d ,  is  required to  list and  sliall make out,  sign and tlelirer to - 

the  assistaut supervisor, list taker or assessor, a s ta tcrnei~t ,  verified by 
liis oath, of a l l  the  real aud  personal property, n i o n e ~  credits, iurest-  
meiits i n  boncls, aiinuities or otllcr t l i i l~gs of value, ant1 the r a l u e  of all  - 
iinprovernents 011 or c l ia i~ges ill real  property since same TI-ns assessetl 
a t  d i e  last quatlrennial assessment, nhicl i  was i n  the possessioii or con- 
trol of such person or persolls on the first d a y  of April,  either as owllei. 
or holder thereof or a s  parent,  guardian,  trustee, esecutor, administr:~- 
tor, agent, o r  factor, or ill ally other capacity," etc. 

Tlie contcmtio~l of i i~ovauts  a r e :  ( 1 )  J. A.  Penla~: t l  did not o v ~ i  the 
l m t l  i n  c o u t r o ~  ersy anel if lie did he TI as a resident of Bunconibe County,  
S o r t l i  Carolina, and  the attempted service by publication was tlierefore, 
illegal a d  v o d .  E'oxler  I.. E ' ou l c~ . ,  s u p l a .  ( 2 )  T h e  land n a s  not listed 
i n  the owner's nanw, J. 11. Morris,  i n  accordance n i t l i  the  s tatute  and 
for  other irregularities, tlie sale v a s  tlicrcforc, illegal and  ~ o i d .  li'uiz- 
comlie C o u n t y  c.  A ~ b o g a s t ,  203 S. C., 743. 

J. H. Morr i s  and  x i f e  on 1 3  A1prll, 192S, made a deed ill t rust  to 
A. P. Grice, trubtee and  eo l i~cyed  t l ~ e  equity of redc~npt ion  to R. 11. 
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Wendell 011 S September, 1028. T h e y  v c r e  not made  part ies  to  the fore- 
closure p1wceedi11gs. Tliere a re  otllcr serious nllcgatioi~s [made  by mov- 
an t s )  as  to  tlic i i i ra l idi ty  of the foreclosure proceeding; tha t  we neetl 
not now consider. T l ~ c  nlol aut,  \I (,re ill court on a geliei~nl nppearmce .  
T h c  111o~n11ts' motion to innkc A\uburii-A\sl~evillc Con1 )any, a par ty,  
slloultl have bcxeli gra~l tet l .  I t  m m s  tha t  notice of the iil3ralrts to  mnke 
this  motion was  personally s e n  ed on J .  A. Pelllaild mid lcldie Pel11:rnd. 
J. 11. Morr i s  n a s  not nlntle a 11nrty. A\ll these s l~oult l  he m : d e  part ie* 
f o r  :L "coinplete d ~ ~ r c w l ~ i l ~ a t i o ~ ~  of tlie coiltrovcr~y." S o  brief llas bee11 
filccl by the  coulity of 13n11coillbe ill this  Court .  

I t  is  I lcwswry for  tli? purpo,e of g o ~ c r ~ i ~ n c > i l t  tha t  t ~ s c s  be levied a110 

-lslieville C o l u l ~ a n y  attciupted to purchase f rom Bulicoillbe C o u ~ r t y  fo r  
$41;:.1:1 tllc t ax  aiid cost? 11roperty n-liic-11 tlic l ) r e ~ ( ~ l i t  actlwl nrarltct 
\-alue is  wort11 $12,000. T l ~ e  r a t t l c s ~ ~ t t k c  before i t  attclnpts to i i ~ j e c t  
i t s  ileaclly poiso11 n-ill give liotice to i ts  ~ i c t i m ,  so sllciulil courts of justice 

ground tha t  tlic i n o ~ a i i t s  liacl ellrered :L al)ec>ial al)l)r,:1ranc:e. \Ve tliillk 
althougli the i l~ovuuts  called i t  spec id ,  i t  Tvas n geueral  :~ppearal ice ant1 
the coiitroversy s l~oult l  be 11cnrcl oil i ts  merits.  E'or t l ~ e  rwrsolrs  giver^, tlic 
juclgrliclit i s  

Xevcraetl. 

(Filed 21 March, 1934.) 
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C'LARIC~OS, J. Tl'e see n o  error  i n  the  j u d g n ~ e n t  of the court below. 
T h e  remedy of plaintiffs n-as a motion i n  the cause. T h i s  n-hole con- 

trovcrsy will be heard on i ts  nierits i n  the  action, Buncombe County 7%. 

Pedand, ante, 299. T h e  judgment is  
Affirnied. 

I s  RE WILL OF SCDIE HARGROVE. 

(Filed 21 March, 1934.) 

1. Wills D 11-Testimony of incapacity of testator t o  make  will within 
reasonable t ime before and  af ter  i ts  execution is competent. 

Upon the issue of mcntal capacity of a testator to make a will a t  the 
time of its esccution eridcnce of incalmcity within a reasonable time 
before nncl after its esecutiou is competent, and what is a reasonable time 
cannot be definitely limited, but must be determined in accordance with 
the facts and circumstances of each particular ease. 

2. Same: Evidence IC a-Sonexpert may testify a s  t o  mental  capacity of 
testator. 

Sonesl~erts  are  com]?ctent to give opinions as to tlie mcntal capacity 
of a testator a t  the time of tlie execution of the will, but such opinions 
must be based on the witnesses' acquaii~tance with, obserration of or es-  
perience nit11 thc teitator. 

3. Same-Testimony of mental  incapacity of testatrix held too remote 
from t ime of execution of will t o  be competent. 

Testimony of a wilness that the testatris did not have sufficient mental 
capacity to execute a will n.heii he talked with her some nineteen years 
after the execution of the will careated is held too remote to be competent 
on the issue of the testatrix's meiital capaeity a t  the time of the esecution 
of the will. 

4. Same-Testimony of witness held not  responsive t o  question and was 
incompetent on  issue of mental  capacity of testatrix. 

In  this caveat proceeding the sole issue was the mental capacity of the 
testatrix a t  the time of the esecutioil of the will. d witness x a s  asked 
his opinion a s  to testatris's mental capacity and answered that he thought 
she knew she v a s  making a will but did not know the purport of it  be- 
muse of undue influence exerted upon her: Held ,  the answer was not 
responsive to the question, and was not relevant to the issue of mental 
capacity, and propounders' motion to strike out the answer should have 
been a l l o ~ e d .  

5. Appeal a n d  E r r o r  J g- 

Where a new trial is awarded propounders upon appeal the question 
of the correctness of the taxing of the costs in the lower court becomes 
immaterial. 



: ~ o a  IN THE SUPREME COURT. [ ~ O S  

PI\ IL ACTIOS, before Gr atly, J., a t  August Term, 19:03, of S . i a r ~ s o ~ .  
Sutlie H a r g r o ~ e  exccuteti a 3111 011 27 February, 1806. Tlns ~ 1 1 1  

apl~ears  ill the opil~ion in a former appeal reported i ~ c  203 S. C'., at 
page 71". She died 13  A p r ~ l ,  1030. She \r as never ~ ~ ~ a r r i t d .  111 1931 t n o  
nc1)1i(w .: filed a cal eat all(@iig tlmt "Sutlic Hargrox e did 11ot 11n~ e t l ~  
capwity to mahe ant1 cxccutc. a 11 ill, and that she \ \ a >  not of sou11t1 
and tl15lmii1g 111i1ld allti nien~ory a t  a i ~ d  (luring said tirw." Slore tha11 
orlc I~u~l t l red  n itile~scs n e w  extinilled by the parties a i d  more tlian one 
l~uil t lrc~l  and fort) c s c ~ p t i o ~ l s  t'llic~i during the trial Tlie e~idei lce  
tended to show that Sudie II:rrgro\c was a college grntlunte, a t t e i id i~~g  
Saint  Mary's a t  Raleigh and a nor t l~crn  ~ ~ ~ \ t i t u t i o ~ ~ ,  :lnd as :L > o u i ~ g  
U U I I I R I I  liad beell a scllool tcacllcr for some time. Dur  ng her life she, 
hail e~ccu tcd  a i d  deli\ ered be\ era1 tlcctls a i d  con\ c> auccs of laud and 
timber. 

T l ~ c  el itlencc tentling to silo\\ rneutal l i l t  a l~acl ty  may be capltulatccl 
as f o l l o ~ ~  s :  

1. That  she : L I I ~  11~r  maiden sl-tcr, vlio i~recleceasecl her, dld 11ot llr e 
\\itli tllc ~uotller after the drat11 of her fnthcr. 

2.  'lliat she liad sold timber to a n i t i~es s  s e ~ e r a l  times   id nllen he 
\I ould ad, ller to make auotlitr sale, she n o d d  refuse to do lt, hut after - 

arcis couveyed the timber. 
3. That  a couple of timcs s i ~ ~ c e  1910, nlien in cl~urcll : i d  tlle preacller 

xould bay so~liethiilg that  s l ~ c  appro~ed ,  she vould sa;r 111 a lon tone 
so ~t could bc heard by those sl t t i i~g around her, "That's the truth," and 
frequei~tly uhen ill church if the preacher s a d  something that she d ~ d  
not llke she nould say, "That's a lie." 

4. She n as yery escltable. I f  you crossed her ('she went up i11 the 
air." 

5. 011 o ~ i e  occasion her dog follovctl h t r  to church and disturbed the 
lxcaeher, and 11e put  tlie dog out the niiltlow. Thereul~oil the testatrix 
got u p  and said : "If lily dog cail't stay I shall riot either." 

6. She  attenipted to list a piano for taxes a t  a valuation of one 
dollar. 

7. Tha t  she did not recognize her brotlicr in 1923 1\11~11 he came back 
hoiue :rfter ail absence of about forty years. 

S. That  s l ~ e  kept her dogs in the room nit11 her. "l'llcy had a bed 
ailtl she hat1 o~lc." She prepared for the dogs lihe she \ \ o d d  one of tlie 
f n ~ n i l y ;  made rakes for them and bought candy for t lein a i ~ d  coohed 
clliclwi~ for them, ~ l l d  she coolied c a l m  for the dogs C'lristmas. 

9. That  she had not erectctl a tomb,tone a t  the gl,al t of her p r e i ~ t \ .  
10. "111 l ~ c r  dress she n u s  aln ays beliind the cl:~te." 
11. Tliat she thrc~atcwxl to shoot a r\itnos\ if he cut : I ~ V  of ilcr trees. 
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12. That  in 1904 or 1905, prior to making the will, she asked witness 
every time he met her who his father was and if he had any mutton 
suet. She ran the tax collector off her land. She  allowed the plantation 
to run down and grow up in bushes and trees. 

13. Tha t  i n  1909, after the v i l l  was made, the testatrix had said:  
"They expect ine to leave my money to the church, but I am not going 
to do it." 

There n a s  much opinion evidence by nonexpert wit~iesses as to the 
mental capacity of testatrix. Twenty of these witnesses first knew the 
testatrix after the execution of the will. These witnesses were permitted 
to testify as to various acts as above capitulated, extending from the year 
1909 to the time of her death. Some of these witnesses had not lwo\vn 
the deceased until more than twenty years after the \\-ill n a s  made. 
There were other witnesses n h o  lived in the community and had l~iio\wi 
the deceased prior to 1906 a n J  thereafter, who testified that  in tlieir 
opinion she did not have suficient mental capacity to make a nill.  The 
propounders offered the testimony of approxialately tn-ellty-five nit- 
nesses, who testified that the deceased was a college graduate, devoted 
to the church, a shrewd business noman, a subscriber a i d  reader of 
inagazi~les and ~ie\vsl~apers, iilcludi~ig the -\-ew I7oi1; H e r u l d ,  S a t u r d a y  
E u e n i n g  P o s t ,  and well informed on the general topics of the day, ill- 
tellectual and cultured. 

The  jury fou~ ld  tliat the testatrix did not have melltal capacity to 
execute a \rill on 27 February, 1906, and judgment was rendered ill 
favor of the caleators. The  judgmeilt further taxed the costs of the 
proceetiing against the trustees "of the Eastern Diocese of S o r t h  Caro- 
lina, and James Hargrove, Isaac Hargrove and Everett Simmoiis." 

From the foregoiiig judgnmlt the propounders appeale~l. 

B u t l e r  CE B u t l e r  for  p ~ o p o u n d e r s .  
J .  F u i s o n  T ? L O ? ~ I S O ~  and l Iug7~ B r o w n  Campbe l l  for cuucators.  
I l e n r y  E. E'uison of counsel.  

EROGDES, J. (1)  What limitations are imposed by law upon the 
admissibility of the acts, conversation and geileral conduct of a testator 
or testatrix subsequel~t to the execution of 3 will in a caTeat procecding 
based upon mental illcapacity at the time the will was executed 1 

( 2 )  Was the cost properly taxed! 
The ultimate quest of the tr ial  was to discover the mental condition 

or testamentary capacity of the testatrix on 27 February, 1906. This 
idea was expressed I n  1.e fi'oss, 182 S. C., 477, 109 S. E., 365, as follons : 
"The competency of testatrix to make the will ill question 1s to be de- 
termined as of the date of its execution, or of its republication, as  by a 
codicil, . . . and uot n h e n  iilstructioils for its preparation were 
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r e .  . . . Of course, the  conduct of t cs ta t r i s  a t  tllcl t ime of this 
co i~fcwnce  is caoil~pctcilt m i l  re lc\ant .  as  bcariny upon the question of 
Ircr tc-tnmenttrry cnpar i ty ;  but. notnithitancling hcr nicntul condition a t  
tllnt time. tlii.; Tr oul(1 ltot ~ l c c c w ~ r i l y  cqtnbliil~ I i ~ r  c20~~)pc3tc~icy  to c s w u t e  
tlw I\ ill a t  thc. ~ u h s t q u c ~ i ~ t  tlatc,." Tht ,  .amp t l~ougll t  I\ a* csci~lplifictl ill 111 
1.c S ' i ' , , l ~ l i ~ ' s  11.111. 1 G R  S. C.. 464. 79 S. E., !I;;. 1 1 1  t ha t  case n ni l1  was  
c x c ~ ~ ~ t c ~ l  oil 26 Pc])tc~nlher, 1!)11. T h e  caTc:rtorb ~ r n d c l  took to offer i n  
c,\itlrncc the  record i n  a ilwcial proceeding entitlet1 'T. It. S m i t l ~ ,  
lu~t:itic," tlatctl All)r i l ,  191.'. Tlic t r i a l  jutlge rsclutlctl the eTit1t.nc.c and 
i u  tliscuiiing tllcx objection to iu(811 r u l ~ i ~ g .  the Court  .aiil : " I f  the  recorcl 

mote f o r  a u y  legal hearing u l ~ o n  t h e  caw.  'I'licre nlnst,  o-I r o i i r . ~ ,  lic iome 
r1rtionnl comcjction hc,tn.ecn the  t\\.o ant1 i;oluc. ~.c;rso~ial) l t~ 1)rosinlit. i n  
poillt of t i ~ m ,  so tllat the llroof illat i s  offerctl d l  liarca at  loaxt s o ~ r ~ c  
tc t i t l c~~cy  to t~at : i l~l i~l i  thc  -Cart e i~i l~odiet l  i n  thc. i rquc .  Sue11 \\-;IS llot the  
c2aw Iicrc. T h e  r c c o ~ d  \\.:IS 111:ltle some t i r~ le  a f te r  tlic elntc, of the \\.ill." 

of tliese \\-it~lcsc~r~r ~ ~ c ~ r c  hascc! ul)oli acts nut1 co~~iluczt cf  t l c c c n c ~ l  a f tc r  

tcatatr is  previous to the esecut ioi~ of n ni l l ,  :rt tlic tinic, of the  c s c ~ a t i o l l ,  
and iuhicquc.ilt to thc  txccutioil tl~ercwf a r e  colill)etcilt n 111 r p l c ~  a t ~ t  U ~ O I I  

tlie i s u v  of tc*tn~ncl i tary capacity. Tlic c o u l ~ n o ~ l  ~ C I I - c  of malikintl l i ~ i ~ \ i  s 

g i \  en by text\\  ritcjrs and  tieridecl case$ a r c  :I& 1 arinhle :is the l?:lrticular 
point of i cn  or a p l ~ r o ~ ~ c l i .  

The, 1 ~ 1 ~  of rcasoil l iai b c w ~  ndoptctl a ,  tllcz 1:ln ill tl i~ Statil. 1 1 1  the 
I L - i / /  o f  S l ~ t / ~ c ,  17.3 S. C., 224, 95 S. E., 360, tllc~ C'turt quoted x i t h  
al)pro\ a1 the  utteraiice of t h c  l i imic io ta  Court ,  a.: fo l lon i  : "\Vhcre 
tliv i \ iue  i. the ~ i i e u t a l  capacity of tlic testator a t  the  t ime of nlaklng 
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the  n-ill! evidence of incapaci ty within a reasonable t ime  before anti 
af ter ,  is  relevant and admissible." S a t u r a l l y ,  i t  will be inquired n.liat is  
meant  by reasonable time. X o  precise o r  mathematical definitiox can  be 
fashioned. T h e  te rm itself is ordinari ly  clearer t h a n  clefinitions. Usually 
definitions cloud rather  t h a n  clarify. 

T h c  i ~ ~ t c r p r e t a t i o n  of the t e rm must  ultimately depcnd up011 t h e  
~ a r i a b i l i t y  of given facts  and circumstances. I n  the Smiflr case ,  s u p r n ,  
i t  was ilitinlated by the  Court  t h a t  a lunacy procecding for  tlic testator 
instituted approximately seven m o ~ i t h s  af ter  making  tlie will was too 
remote. I n  the case of X i f c 7 z e l l  7 . .  Ctorpe7zing, 124 S. C., 472, 32 S. E., 
798, it  n-as held tha t  evidence of mental  condition :I " w r y  f ( w  days" 
af ter  thc execution of the  xi11 v a s  competent. Final ly,  i n  1T'ootl I:. 

h'au.jjer, 61  S. C., 251, it  was held that  a paper  wri t ten two years a f te r  
the date  of t h e  will, setting for th  tlie reasons for  mnking it ,  v a s  co~iil)o- 
tent upon testamentary capacity. Likewise, i n  -\70~woo/l c. , l l a i ~ ~ v l r ,  20 
S. C!., 578, i t  was held tha t  evitlmce of mental  capacity t lw nc3st d a y  
was competent on the qucstion of capacity to make a deed. U ~ O I I  tlic 
other hand,  i t  has  bee11 held In 1.6 B u r n s '  Tl'ill, 121  S. C., 336, 2 8  S. E., 
519, t h a t  the declarations alid conduct of a testator "are not received as  
a par t  of res  g e s t ~ ,  but wlic-ther made long before o r  af tcr  li ialiii~g t l ~  
will is  immaterial  a s  to their  competency." See Kigniore  oil IivitIc~~c.o, 
2d ed., Yol. I, s e c r i o ~ ~  233, e t  sty. 

A n  e x a m i ~ ~ a t i o n  of m m y  authorities discloses that  t l ~ c  rule of wasoil 
i n  such mat te r s  is  the  prevailing judicial thought. Certailily it is the 
latest utterance of this c o u r t .  

There  is  no e d e n c e  tha t  the testatrix suffered with a disea.se t cnd i l~g  
to produce mental  impairment  and progressive i n  its naturc.  ' l ' l~e o p i ~ i -  
ions of the witnesses referred to were based upon cliscon~lectetl aiid uii- 
related incideuts. Courts  and  test,\vritcrs all  agree tha t  tlie op i i~ ions  of 
nonesperts a re  competent to sho~i -  tes tamentary capacity a t  a g i ~ e n  tiliic. 
I l o ~ w v e r ,  such opi~iioiis must  be fasliioiied out of some sort of acquaint- 
ance, obserration or experience. T h e  mater ial  out of which sucll o p i ~ ~ i o i i s  
must be fornled was p o i ~ ~ t e d  out i n  the case of W i l l  of S foc l i ,~ ,  s u p ; n .  
T h e  Cour t  sa id :  "These witnesses, tell i n  number, all  testified tha t  they 
knelt- the  testator d l ;  had conversations or business t r a i ~ s a c t i o ~ i s  with 
him, and  f r o m  what  they saw of h i m  a n d  their  dealings v i t h  liiln, seeing 
him, hearing h i m  talk, and  association with him,  i n  their  ol~inion he  
had  niental capaci ty to know what  he  was doing, what  property 11e hacl 
and to whom he wished to give it." Consequently, t h e  final il lquiry is 
whether association, acquaintance, t ransac t io i~s  and  c!onversatioiis t h a t  
took place between witi~esses and  the testatrix f r o m  two to t n e l ~ t y  Sears 
af ter  t h e  execution of the will  have a n y  "rational connection" or ('reason- 
able p ros imi ty  i n  point of time" to the vital issue. At  least, i t  can be 
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stated that  no case i n  this S t a t c  has  been called to  the at tent ion of t h e  
Court  i n  wliich disco~ii~ectctl  incidents occurring more tho11 t \ ~ o  or three 
\cars a f te r  the  execution of tlle TT i l l  11ave br>cn approl  (v i n  d c t e r n ~ i n i n g  
n i e ~ ~ t a l  c i ~ p w i t y .  Therefore,  t l ~ r  Cour t  is  of the  o p i ~ i i o n  tha t  such clvi- 
t j i , i i w ,  n l i c t l ~ c r  offf,retl by p r o l ~ o u n d t ~ s  or cnleators, i~ iuconilwtci~t.  
I Ioncver .  i t  is not to be as -~mled  t h a t  tlie ( 'ourt  iiitcnt s to prcswihc :L 
tirnr limit.  T h e  best tha t  ap ld l : r t c  courts can do ill ( en l ing  n i t l i  the 
subtle 1)roccsscs of the  illinti i-  to  intcry)rt t facts  in  q ~ c h  c 2 a w  hy t11c 
ruli, of rcasoli nlid ~0111111011 sci~se. 

( ' a ~ e n t o i s  offcretl a \ritlicss iliamet1 George TT'. Mnisey, n h o  tc.tified lie 
.an tes ta t r i s  o ~ i c  t i i ~ ~ e  in 1923, and  l ~ a t l  a n  oppor tu l~ i ty  to ta lk n it11 her. 
'I 'l~c follov iilg ql~clstioli n as l)ropou~~tlccl : "From your ob.cr7 at ion a ~ r d  
(.oil\ c ~ s a t i o n  nit11 Miss Sudic  E I a r g r o ~  e, ditl gou f o r m  :I I I  o l~ in ion  +atis- 
filctory to y o n r v l f ,  a s  to  nl ic ther  or riot l\liqs Sudie  13argrove a t  the 
r i i ~ ~ c  i n  192; u l ~ c i i  you observed hcr  11x1 iu f f ic ie~~t  mental  c a l ~ , ~ r i r y  to  
kilo\\- alid u ~ i d t  r>r:~~it l  t11c na ture  and  cxtcnt of llcr property, to lmon 
\\11o Kcre the ~ ~ a t u r a l  objects of her  bounty, a ~ i d  to  realize tlie ful l  force 
ancl effect of tlic disposition of 11ctr property by wil l?"  T h e  propouiitlcr 
objcrtetl ant1 cscept td.  T h c  w i t ~ ~ e i s  aiisnt.rcd : "I don't t l l i l~l i  she ~vas." 
' l ' c ~ t a ~ ~ i e n t ~ t r y  cal):icity iwtl ie  ycLar 1925, or i ~ i ~ ~ e t e e i l  years  a f te r  the d l  
K:IS esec~utetl, v a s  not tllc poilit, a i d  the  question sltoultl 1la1-(1 been 
iw~lutlc~tl.  T h e  caveators offered a witness llninccl S a m  11. Hobbs. who 
tcstifirti that  11c had  l i l l o ~ n  testatr ix  fo r ty  w a r s .  O n  cross-esamiilatioi~ 

> ., 
lic \\.as :rskctl the  fol lo~ving qucstiori : "T\'lle~~ she jvas wri t ing l ~ e r  ~v i l l ,  
t lo~l ' t  you tlliilk she 1 i 1 1 c ~  she was g o i ~ l g  to make a vil .1" T h e  witness 
aiiswcrcd : "1 tllilili she thought  she Ivas m n l i i ~ ~ g  a n-ill, but clicln't know 
the purport  of i t .  T o  111- inilid, t h e w  liad heen undue influence on her  
to the a t e l i t  tha t  slie tlicln't know n l la t  she n a s  doing." T h e  propounder 
i i io~e t l  to s t r ike out the answer. Not ion  n a s  denied and propountler ~ x -  
ceptcd. T h e  c a l e a t  did not allcge uuclue iiifluence as  a hasis f o r  in-  
T : i l idatii~g the n ill, and  o h  ioubly tlie ansn cr n a s  i n  non ise respol is i~ e 
to  tlLe question a i ~ d  shoultl have heel1 e x c l u d d  

T11e Court  is  of tlie opiriio~i tha t  the queytioiis of citoppcl by deed 
d c l ~ a t i d  i n  the briefs h a r e  no bearing upoii tlie cwei~t ial  ant1 tlett~iiniila- 
t i r e  ~HSLIC. 

Tlic.re n a s  coiiilxtent evideiice of rneiital incapaci ty to be subiliittcd 
to tlie jury.  hut  as  n e  i n t i q r e t  the rccord, t h c  errors  specified warrnrit 
i l  n c v  t r i a l  of tliis cause. Undoubtedly, i t  i s  the policy of t h e  l aw to 
briiig all elid to  lit igation as  slwcdily a s  e1ac.t justice to all  partics 
lnny permit. Sotni thstar i t l ing,  i t  is  also tile policy of he l a ~ r  to  guar -  
a~~tecx to each ant1 every p a r t y  :t t r i a l  i n  reaso1i:rhle accortl nit11 tlie 
p r i i~c ip les  xh ic l i  the experience arid enlightened judgnieiit of mankind 
1131-e found ileccs.ary ill t h e  due atlrnir~istr:lt iol~ of justice. 
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T h e  second ques t ion  re la tes  t o  t h e  t a x i n g  of cost aga ins t  tlic t r u i t t c s  
a n d  o the r  p ropounde r s .  T h e  c a w a t o r s  a s sn r t  t h a t  C. S., 1244,   go^ ern.  
t h e  r u l i n g  a n d  t h e  p r o p o u n d e r s  asser t  t h a t  C. S . ,  1254,  i s  d e t e r n i i ~ ~ a t i \  e. 
A p p a r e n t l y  124-1, subsect ion  2, h a s  been in t e rp re t ed  t o  m e a n  t h a t  tlic 
c o u r t  h a s  t h e  p o n e r  t o  t a x  the cost aga ins t  t h e  es ta te ,  a l t l iough t h e  wi l l  
m a y  be  uphe ld .  S e e  -1layo v .  J o n e s ,  i S  S. C'., 406  ; I , L  r e  l l T i r i \ i o t r ' r  
A c c o u n t ,  IT2  x. C., 270, 9 0  S. E., 201. However ,  t h i s  ques t ion  b e c o i ~ ~ c ,  
i m m a t e r i a l  a s  a n e w  t r i a l  m u s t  be  a n a r d e t l .  

S e n  t r i a l .  

SOAH HOBBS v. W E S T E R S  USION TELEGRAPH CO3IPAST. 

(Filed 21 Jlarcli ,  1934.) 

1. Telegraph Companies A c-Proof of failure to deliver message in rea- 
sonable time establishes prima facie case of negligence. 

Where i t  lins lreen sho\vn tha t  a telegraph company failed to tlelirer 
a cleat11 message between i ts  offices nithi11 the  S t a t e  in twenty-four hours 
a prima f ~ l c i e  case of neglipp11c.e is  made out, l) l :~cinr tlie burtlcil O I I  

defendant to rebut llie prima facie case, if i t  clioosc* to do so, tlie burden 
remaining on plaintid on the  issue of defenclai~t's negligence. 

2. Same-\llere there is no conflict in telegraph company's evidence in 
rebuttal of prima. facie case, directed verdict in its favor is not error. 

Where all the critlcnce introtluced by defendant tclegrnl~li co~lilmny 
tends t o  rebut a 1)rima facie case of ~iegligenee 011 i ts  pa r t  in tlclivering 
n telegram, nntl there is no couflict in the evitlence a s  to the facts consti- 
tuting S I I C . ~  r t 3 1 ~ ~ ~ t t n l ,  the  comp:my is entitled to a n  instruction tlint if 
the jury finds t h ~  filcts to Ile a s  tcstifit'd by the  witnesses to n n w r r  tho 
issue of neglig:.c'nce in tlcfendant coml~any's favor. 

3. Telegraph Companies X b-Where address indicates that sendee lives 
beyond free delivery limits, company need not advise sender of fact. 

Where  tlie address given on a telcgranl shows t h a t  the  sendre ant1 the 
1)erson in whose care tlie m c s a g e  is  sent lives on a ru ra l  f ree  ilclivery 
mail route from the terniinal office 1)cyond the  f ree  delivery limits of tiit, 
t e l c~x :~ph  company and l~robnbly beyond the l imits of the city, tlic corn- 
pany may assume tha t  the  sc3ncler Lnew the facts and had pivon tlie bt,st 
address l ino~vn,  and i t  is  not undtv cluty to send :I service mtws:~ce to 
sender giving notice t ha t  the  telegram could not be dt'livertd by m t ~ -  
senger witliout the payn~en t  of a n  additional charge, and 11aviug failed, 
a f t e r  due cliligel~ce, to locate the sendee or the  person in \vliose care the 
message was  sent by telephone, i t  is justified in delivering the mcxsaue 
by posting i t  a t  the terminal office. 

CLARHSOS, J., dissenting. 

APPEAL b y  pla in t i f f  f r o m  Shax, Emergency Judge, a t  M a r c h  S p e c i a l  
T e n ~ i ,  1933, of D a v ~ n s o s .  Affirmed. 
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This is  an action to recover damages for mental anguish suffered by 
plaintiff as  the result of the alleged negligmt failure cf the clefendant 
to deliver, within a reasonablc tinw after its receipt a t  cefendaut's office 
in Lexington, S. C., a telegram addressed to the plaintiff, a d ~ i s i n g  him 
of his mother's death. 

-It 9 :16 a m . ,  on 1 Sep t~mber ,  1932, a telegram Tras clelivered to the 
defendant at its office in Monroe, S. C., by Mrs. E. Y. Flo~v ,  a sister 
of the plaintiff, for traimnissiori and d e l i ~ e r y  to the plairitiff, a t  his home 
near Leaingtoil, S. C., nhicli was in ~vords a? follo~vs:  

"Nonroc, x. Car. 9 :16 A 1 Sept. 1932. 
Soa l i  Hobbs 

R .  F. D. 3. Care J. S. Deal, IJesington, S. Car. Mother died this 
morning a t  6 30 .  Mrs. hl. E. Flow." 

This tclegraai was received a t  defcndaiit's office in L~si l ig ton ,  N. C., 
at 9 2 3 .  011 1 September, 1932. I t  n-as dclirered to the plaintiff. hy 
mail, a t  his lioiiit~ on R. F. D. S o .  5, near Lexington, x. C.. at 12 :30 
p.i11., 011 2 Septcniber, 1932, by the n i f c  of J. S. Deal. who had fou~icl 
tlic telegram in all en~e lope  adtlressctl to the plaiiltiff, i n  her liu,ba~~tl 's 
mail box. The e~irelope colltaixiiig the telegrarn was ~lepositccl in the 
nlail bos by the carricr vlio liad left Lexington at 9 :00 a.m. that lnoni- 
iiip, :IS required by liis daily sclitdule. 

Kpoil liis receipt of the telegram, the 1)laiiitifT irilmecliately left Ilia 
lionie in I )ar idsol~  C'ounty i11 an automobile, and d r o n  to Jlonroe, ill 
LTllion County, n distance of 70 miles. Upon his arrival a t  Noilroe, at  
about 3 :00 o'clock, p.ln., on 2 September, 1932, the plaintiff had leariled 
that his ii~otlier's funeral hail bcen lleltl that ~norning at 11 :30 o'clocli. 
IIc testified that the fact that lie lincl iiot attended liis i~otlier's funeral 
affcctcd liiin deeply, causing liim great buffering in both milid and body. 
1Ic. said:  "If I had got the telegrarn ill timc, I coul l  hare  attended 
nij- mother's funeral." 

'Tlie iliaiiagcr of defendant's ofice at Lrsington, N. C., testified as 
follows : 

9 :23 a.i~i.,  011 1 September, 1932. a telegram ad lrcssed to S o a h  
IIobhs, R. F. D. 5, care J. S. Deal, Lesington, S. C., came to lily office 
from Moilroe, S. C. I did not k11o1r X r .  Hobbs or Mr.  Deal. I (lid not 
k~ion. nlicre citlicr of tliern lived. 1Tl)oii receipt of the tc,legrani, nliich 
\\:IS n clentli mes:1gc, I got the te1el)lioiie directory of the city of Les- 
ingtoil to  see it' citller Mr. IIohbs or Mr.  Dc~al liatl a t e l ~ l d ~ o n e .  I foulit1 
that neither of them liad a telepllolic. Tlieir iirmles were not in the 
directory. I then called the rural  operator, and was informed by him 
that neither Mr.  IIobbs nor Mr.  Deal liad a telephone coni~ecting v i t h  
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the city exchange. I then called Reed's Exchange, which is ill Dav ideo~~  
County, about fire or six miles from my office-in the country. I was 
informed that  neither N r .  Hobbs nor Mr.  Deal had a telephone con- 
necting with Reed's Exchange. No one a t  the exchange knev  either of 
them. I then called Churchlalid Exchange, which is a littlr further 
in the country from Lexington than Reed's Exchange. I was ii~fornied 
that neither Mr.  Hobbs nor Mr. Deal liad a telephone connecting with 
Churchland Exchange. S o  one a t  tlie exchange knew either of them. 
The reason I called these two exchanges was that  route S o .  5 from 
Lexington goes in the direction of these excllanges, and persons living 
on said route are served by these exchanges. After I had been unable 
to locate either Mr.  Hobbs or X r .  Deal, I called the agent of the de- 
fendant a t  Nonroe, by wire, and advised him that I liad been unable 
to locate either N r .  Hobbs or Mr. Deal, that  neither of them liad a 
telephone, and that  I had mailed the telegram to X r .  Hobbs, at the 
address given in the telegram. I mailed the telegram some time before 
dinner. as I now remember, on 1 September, 1932. The mail for rout? 
No, 5, leaves Lexington each morning a t  9 :00 o'clock. The  telegram 
addressed to tlie r~laintiff left Lexington on the first mail which went - 
out of Lesington for route S o ,  5 after its receipt. 

"The defendant's free delivery liniits a t  Lexington extend one mile 
from its office. Both Mr. Hobbs and 3Ir. Deal live beyond the free 
delivery limits. I did not know either of them on 1 September, 1931, 
and did not know nhere  either of them lived. Sometimes when I know 
where the addressee in a telegram lives, beyold the free delivery limit>, 
I take a chance and send the telegram by special msseiiger, expectiiig liim 
to pay the charge for delivery. I f  I know where the addressee lives, and 
his lioine is beyond the free delivery limits, I hare  the sender adviscd, 
so that the extra cliarge for delivery may be paid or guaranteed by 11i111, 
if he desires us to deliver the telegram by niessenger." 

Xrs .  E. 31. Flow, tlie sender of the message, testified that she paid 
the arnount charged by the defendant's agent at Monroe for the trails- 
mission and delirery of thc telegram to the plaiiitiff, and that die n a s  
uot informed by said agent or by any one else, that an extra cliarge 
would be made for the delivery of the telegranl to her brother, by a 
special messenger. She ~vould h a w  been d l &  to pay the extra chai.ge, 
if advised by the defendant that such charge was required. 

At the coticlusion of all the e~idence ,  the court refused to allow de- 
fendant's motion for judgment as of nonsuit, but intimated that i t  
would instruct the jury that  if they should find the facts to be as testi- 
fied by the witnesses, t h q  should answer the first issue, to wit :  ('Did 
the defendant negligently fail to transmit and deliver the telegram from 
Monroe, N. C., as alleged in the complaint," "KO." 
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Tipon this iut imation by  the  court,  the  plaintiff submitted to a non- 
buit, a n d  appealed to the Suprcme Court.  

D. L. I ' i tXard  f o r  p l a i n f i f .  
1T'ulscr L(: TT'alscr, C'has. IT'. T i l l c f t  a n d  Francis R. S f a r k  fol* de-  

fc,1tlunf. 

('Ios\c)R. J .  I t  is  not ~ o ~ i t e n d ~ d  on this appeal  that t h e  n a s  a n y  
c\idel~cac a t  tlie t r ia l  of this  action tending to s h o ~  nc~gligence on t h ~  
lxwt of tlie clt~f(wtlant i n  t r a ~ ~ s m i t t i n ~  the telegram addressed to the 
plaintiff f rom Monroe t o  L ~ x i ~ i g r o t ~ .  A11 t h e  evidence qhort ed tha t  the  
telt'gr:~iii was filcd a t  tlefcndnnt's office i n  Alonroe a t  9 :16 a.m. and I tas  
rcceiretl a t  defendant's ofice ill Lexington a t  9 :23  a.m., on the same 
(lay. Tlie d t f c n t l n ~ ~ t  ful ly  pc~rfornicd i ts  contract with the  sender. and  
its du ty  to tlic sendcc of the telegram nit11 respect to i ts  t r ; ~ n s ~ t ~ i q s i o n  
f rom ,\Tonroc to Lexington. On the facts  s l ionn by c11 tlie c~ i t l encc ,  
there ih and  can b r  no conte~itioli  to  t11c ~ o l i t r a r y .  

Tlic telcgram, l i o w e ~ r r ,  althougli received 117 defenc an t  a t  i t-  office 
it1 Lexington at  9 :23 a.m., on 1 September, 1932, n a s  not d e l i ~ e r e d  
to the plaintiff un t i l  1 2 3 0  p.m. on 2 September, 1932.  Tliere n a s  a 
delay of more  tlian tnenty-four  hours  ill tlie del i rery of the telegram 
after  i ts  receipt hy the tlefe~idunt a t  i ts offictl i n  Lcsington. Xoth iug  e l ~ r  
aplwaring i n  tlie caw, suc-11 delay would constitute a t  least er itleiice of 
negligcnre on tlie par t  of t h e  d(~feiidatit, u i t l i  respect to  tlie tlelivcry 
of tlir  telcgram, bufficlent to  ca r ry  tlie cnhe to the juity, mid if unac- 
voulitctl fo r  by t h e  defc~~t la i i t  would entitle tlie plainliff to a ~ e r d i c t  
on n l ~ i c l ~  the defendaut nould  be liable to the  plaintiff fo r  the damages 
sustaiucd by liim and  rezulting f r o m  the negligence o f  the defendant. 
I t  is  nc l l  settled tliat nl iere  a telegraph company has recci~ecl  a telc- . . 
g r a m  f o r  trnnsmls.lon and  t l e l i ~ e r y  to  the scndee, and  af ter  i ts  p rompt  
tran-inis*ion to i ts  tennilla1 office, has  fa i l td  to  deliver the telegram to 
the  bendee n i t l i in  a r e a w ~ i a h l ~  time, because of i t s  fa i lu re  to csercise 
clue diligence to make a prompt d e l i ~ e r y ,  the cornpan;; is p r m a  facie 
liable t o  the  scndee for  a n y  damages he  l ~ a s  sustained n h i c h  resulted 
f rom tlic unreasonable delay to deliver t h e  telegram to him.  ILendt-icks 
1 % .  Il'ciegraph Co., 116 X. C., 30-1, 33 S .  E , 43. I n  such case tlic burtlen 
is on the defendant, if i t  denies liability, to offer evidence to rebut the 
p r ima  facie  case f o r  the  plaintiff. T h e  burden of the  issue inr 011 ing  li- 
~rbllity, lion e\ er, remains on the plaintiff. Such burden is not shifted to  
tlir tlt.felidant, n l ~ o  m a y  or  m a y  not offer evidence to rebut the  p r ima  facie 
c a w  made by tlie eridence offered by  t h e  plaintiff. Spzas v. Bank,  188 
S. C., 22-1, 125 S. E., 398. Where  all  tlic evideuce offered by t h e  de- 
fcndant rebuts t h e  p r ima  facie  case made by the evidence offered by 
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the plaintiff, and there is no controversy between the parties as to the 
facts shown by the evidence, the defendant is entitled to an  instruction 
of the court to the jury that if the jury shall find the facts to be as all 
the evidence tends to show, they should answer the issue involring the 
liability of the defendant to the plaintiff, in the negative. NcIntosh 
Prac.  G; Pro., p. 632; B a n k  v. S o b l e ,  203 S. C., 300, 165 S.  E., 722; 
Somerse t f e  v. S f a n a l a n d ,  202 K. C., 685, 163 S. E., 804; Reinharclt 2 % .  

Ins. Co., 201 N. C., 785, 161 S. E., 528. This  principle is not in conflict 
with the right to tr ial  by jury of controverted issues of fact but affords 
parties to the action the protection of the law, when there is no con- 
troverted issue of fact. 

I n  the instant case, the address of the sendee as shown by the telegram 
delivered by tlie sender to the defendant at Monroe, and received by tlie 
defendant a t  Lexington, showed that the plaintiff, S o a h  Hobbs, and the 
person in whose care the telegram TTas to be delivered, J. S. Deal, both 
lived on Rura l  Free  Delivery Route No. 5 ,  out of Lexington. All the 
evidence a t  the trial shon.ed that  defendant's manager at Lesington did 
not know Mr. Hobbs or Mr. Deal, and did not know nhere either of 
them lived on Route S o .  5. I n  such case, what was the duty of defend- 
ant's manager at Lexington with respect to tlie delivery of the telcgrani 
to the sendee? 

The address given in the telegram shoned that both N r .  Hobbs alld 
X r .  Deal lived beyond the free delivery limits of the defendant at Les- 
ington, and probably beyond the corporate limits of tlie city. I t  \ \as 
a reasonable inference and the evidence shows such to be the fact, that 
the sender of the telegram knew these facts, and had g i ~ e n  the d e f e ~ ~ d a n t  
the only address of the sendee which she knew. I n  such cnsc, the prin- 
ciple that when the sendee of a telegram cannot be located by the agent 
of the company, because of an insufficient or erroneous address, given by 
the sender, it  is the duty of tlie agent to ask, by wire, for a better ad- 
dress, is not applicable. I t  was manifestly the duty of defent la~~t ' s  
manager a t  Lexington to use reasonable diligence to locate N r .  Hobbs, 
or Mr. Deal, a t  the address g i ~ e n  by the sender of the tclegrain. H e  
undertook to perform this duty by the use of the telephoiie, and it was 
only after he had been unable to locate either Mr. Hobbs or Mr. Deal. 
by telephone, that he mailed the telegram to the address given by the 
sender. The  telegram x a s  delivered by mail to J. S. Deal, and by his 
n i f e  to X r .  Hobbs. Whether the defciidant's manager ~ o u l d  have bee11 
justified in mailing the telegram before he used the telepho~ic for the 
purpose of locating N r .  Hobbs, or Mr.  Deal, under the principle 0x1 

xvhich Gainey v. T e l e g ~ a p h  C'o., 136 S .  C., 262, 45 S. E., 653, Tvas 
decided, need not be decided. Having failed to locate either Mr. Hobbs 
or Mr. Deal b j  telephone, he n-as justified in using the mail for tlie 



t l e l i ~ c r y  of the  telegrarii t o  the atltlress givcli by the  sender. 011 tlic 
facts  s11o~v11 by a11 tlie eviclei~ce, he  n-as iiot requiretl to ~ i o t i f j -  the 
sc i~der  tliat tllc telegram could llot bc tltzli\-ered a t  the  address g i ~ m  
by 1it.r by special messenger. l i e  lmtl n riglit to  presume that  slie 
lmcw this, n-hen she delivered t h e  telegram to the defendant at Moiiroc. 

T h e  il~tiiliatioil  of the court as  to the i l~s t ruc t ion  wl1i1~11 it  v.oulid give 
the j u r y  i n  this case is  supported i n  p r i~ ic ip le  by t h e  dec:isio:i i n  G u i ~ i e g  
c. l ' c l cy raph  Co., supra ,  aud  is ill accord with the dccis on i n  G u r x e r  v. 
Il'elegr~npli C'o., 100 S. C., 302, $4 S. E., S29. 111 tha t  :rise it  was held 
tliat tlie atldressii~g of a telegralu to the  adtlressec, "R. F. I). 1," is a 
d i rec t io l~  tu the  telegraph rompally to use t h e  mai l  fo r  deli\.ery, a i ~ d  
that  the company was not liable fo r  delay tliereby occ.~sioiled. See 62 

.tant case is  C. J., 169. T h e  juclgrne~it ill t h e  in: 
Alffirnletl. 

( ' r , . i~r ;sor ,  J., tlisscwting : Tlie fol lowi~tg telegram n x s  s m t  m~cl the 
charges pai(1: 

"Xo~l roc ,  S. C'ar., 9 :16 >I, 1 Scpt.,  1932. 
So:ill Hobbs 
B. F. D. 3 cure J. S. Deal,  Lexitigto~l, S. Car .  

N o t l m  died th i s  nlorniilg nt 6 3 0 .  Mrs. M. E. Flon  ." 

I t  n-as a p i t l ~ e t i e  message to n brotller f r o m  a sister on the cicath of 
their  i~lotllcr.  ? r h .  Flow ]\.as a sister of Xoah  1Iobbs. l i e  never re- 
ceivccl the  message i n  tilue aud  was thus  prevented from seeing the  
~notller'd face once niore, before her  body was committe 1 to  the ground. 

" l ' a r t l~  to  ear th,  aslies t o  ashes, dust  to  d u s t ;  lookillg, fo r  the gelierul 
l t esur rcc t io l~  i n  the last day." 

I t  was alleged and proved "T1i:rt a t  the t ime of s e n ~ l i ~ i g  of the tele- 
gram, this plaintiff reside11 n.itli i~i n quartvr  of a mile  of the cor,)orate 
liniits of the city of L e s i ~ i g t o i ~  oil a good road, mid was k n o n x  gclierally 
by a large i lui~iber  of peoplc ill and  around L e x i ~ ~ g t o n ,  axid his  home 
\vas reatlily accessible, a n d  if said telegratil n-ould h a r e  beell h:nitlleii 
i n  the  usual aild customar: niaiiner, i t  \\.ou[(I ha\-e been delivered t o  the 
: ~ c l ~ l r c ~ s s c ~ ,  this  l~ la i~r t i f f ,  i i i ~ ~ ~ l e t l i n t t ~ l y  af t t>r  it arri\-etl ill the  city of Lcls- 
i ~ ~ g t o l l  011 the n ~ o r i i i l ~ g  of 1 September, 1932." Lesiligton is a t o ~ v n  
of about 10,000 inllabitalits. 

C n d e r  thc  facts  and  circunlst:~nces of this case, I tliiiilc tllc mat te r  
should have beell left to tlie j u r y  as  to  due care, such care a s  ail ordi- 
nar i ly  prudent  person woulci exercise undtrr the conditions existing a t  
the t ime h e  i s  called upon to act.  
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I d o  not th ink  i t  can be said a s  a mat te r  of lam t h a t  the  del i rery 
of the  telegram i n  this case was a compliance by  the Western Union 
Telegraph Company wi th  i ts  contractual duty. 011 a motion as  of 
nonsuit,  t h e  evidence i s  to  be consitlered ill the light most favorable to  
the plaintiff. C. S., 567;  L y n c l ~  c. T e l .  Co., 204 S. C., 232;  Il'higpen c. 
I n s .  Co.. 204 S. C.. 551. T h e  evidence in  this case should have been 
subnlitted t o  tlie jury. 

Whi le  i t  was held ill Gains!/ c. ?'el. Cu., 136 S. C., 261, tha t  where 
a death message was sent to  plaintiff directed "Mr. Xoel Gailicy (P. 0. 
I d a h o ) ,  Fayetteville,  S. C.," and  asked plaintiff to  "xvrite" if he  could 
not come, the telegraph conipally was not liable f o r  negligence on re- 
ceiving the telegram a t  F a y e t t e d l e ,  i n  placing i t  i n  the postoffice, acl- 
dressed to the  plailltiff. ~ l s s o c i a t e  J u s t i c e  I l 'alker,  i n  a n  exhaustive 
opinion, clearly limited tliat decisioli to the peculiar facts  of tha t  case. 
H e  pointed out t h a t  not only was i t  indicated t h a t  there n a s  a double 
address, one of t h e m  as being the  far thest  reach of the telegraph scrx ice 
and the otllcr as  beilig the plaintiff's postoffice address, but tliat i t  u a s  
also indicated tha t  "celerity i n  the commuilication between the parties 
Ivas not i n  this case the  sole inducemelit f o r  using t h e  electric telegraph" 
as  the  i~laint i f f  was directed to "write if you cannot conle." 

"But  nhntcver  tlie reason of this  peculiar wording of the message, 
v c  th ink  if the  plaintiff was requested to  use tlie mails, the  defeiltlmlt 
m a y  ne l l  he excused for  doing like\visc," snid J u s t i c e  l f ' a lhe r .  " I t  is  so 
apparent  f r o m  tlle language of the  telegram tha t  tlie conipaay had  the 
r ight  to suppose tha t  it  was espected not to make a special delivery, but 
simply to post the iliessage a t  Eayetteville, tha t  tliere is  no concell able 
grouiid upo11 nliicll we could hold i t  to have been negligelit to deliver by 
mai l  instead of by specjal messenger." 

I t  call readily be seen tliat tlie Court ,  i n  t h a t  case, distinguislied the  
facts  so as to  make  i t  illapplicable ill the instant  case. T h e  learned 
justice, n h o  n r o t e  tlie opillion, left no doubt t h a t  i t  x u  decided upon 
the peculiar facts  of t h a t  par t icular  case. A s  fur ther  evidence of his 
intelltion to  l imit  his  decision to the peculiar facts  of tliat case, n e  
quote the fol loning dicta f r o m  t h a t  opinion : "We have held tliat when 
a message i s  lseceived a t  a terminal  office t o  nliicli  i t  lias beell t rans-  - 
nlitted for  delivery to the persoii addressed, it  is the d u t y  of the c o m p a l ~ y  
to make  diligent search to fiild h i m  and, if he  cannot be founcl, to mire 
back to t h e  office f r o m  which tlie message came for  a better address, aud  
likewise i t  is  the d u t y  of the coml)aily, n h e n  i t  has  discovered that  the 
person for  whom the message is intended, lives beyond i t s  free delivery 
limits, either to  deliver i t  by a special niessenger or to wire back alid 
denland payment  or a guarantee of payment, a s  i t  m a y  choose to  do, 
of the  charge for  special delivery and, if i t  fa i ls  to  deliver without de- 
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manding and being refused paynleiit of the charge i t  n ill be liable for 
its default. I t  is not liable, though, if the wxder of tlie message, \\lie11 
proper demand is made, refuses to pay tlit. extra charqc for a special 
d e l i ~ e r y  beyorit1 the limits estahliskied for flee deli1 ery by the conipany, 
lxorided these limits are reasonable." 

I n  tlie present case, tlie telegram addressctl to "Soall Hobbs, R. I?'. D. 
>, care J. S. Deal, Lesington, N. C.," coutained 110 qualifying or 
esl~lanatory matter, such as was contained in the niessagye in the G'airzey 
tuse ,  but conveyed only the statement:. "Alother died this moriiing a t  
G 30." 

TVTiile eritleiice was offered on behalf of the defendant, i11 the instarit 
case, through its agent a t  Mo~lroe, tliat wllen Mrs. 31. E. Flow, sister 
of the plaintiff, delivered the telegram she was asked to pay an extra 
chnrge to guarantee delivery. This was denied by her. I t  was also 
testified by the agent of the defei~daiit a t  Lesington, tliat lie called the 
agent of the defendant a t  Monroe and advised hiin that  he had beeii 
uuable to locate either h h .  Hobbs or X r .  Ileal and that  he had nlailed 
the telegrani to Mr. Hobbs, a t  the address given in tllv telegram, how- 
e ~ e r ,  there was no  e\iclence that  the agent a t  Monroe made any effort 
to get i n  touch n i t h  Mrs. Flolr, sender of the telegram. 

Uriless the inclusion of the words "R. F. D. 5" as a part  of the tele- 
gram brings this case into a separate category, there I S  no doubt that 
the evidence in  this case was sufficient to carry it to the jury. I11 1C'illis 
2,. l 'e l .  Co., 158 K. C., 11.1, this Court, i n  upholding tlie admissibility 
of evidence wit11 reference to the telegraph company's Eailure to notify 
the sender of the nondelirery of a message, quoted the following froin 
Cogdell v. T e l .  C'o., 135 N. C., 431: ('If for any reasoil i t  (telegraph 
company) caniiot delirer the message, it beconies its duty to so inform 
the sender, stating the reason therefor, so that the serder may have the 
opportuuity of supplying the deficieiicy, nhetlier i t  be in  the address 
or :ldditiolial cost of delivery. The failure to notify the sender of such 
nor~cielivery is of itself eridei~ce of negligence." 

TVhile it n a s  held in G a m e r  v, l'el. Co., 100 S .  C'., 3C12, 84 S. E., 829, 
that the addressing of :t telegram to the addressee, "It. F. D. I" is a 
tllrectioil to the te lepip l l  company to use the mail for delivery, and 
that the company was not liable for the delay thereby occasioned, there 
i.3 equally irnpressir e authority to the contrary. I n  the receut case of 
Tl'cstctx C n i o r ~  l ' e l cgraph  C o m p a n y  v. Smrborough  (Tex. Civ. App.) ,  
-1-4 S. TT'. ( 2 d ) ,  7.31, it  was held tha t :  "The mailing of :t telegram n hich 
desigiiates the postoffice box of the addressee is not a fulfilment of the 
telegraph company's contractual or legal duty." In l t ' e s f e rn  C n i o n  Te le -  
g r a p h  CO. v. E'yeeland (Tex. (fir. App.), 1 2  S. TI'. (2d) .  236, it was held 
tha t :  "The atidressing of a telegram to a postoffice box was a direction 
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to tleliver the telegram to a person, not a bos number." That  case, 
as in the instant case, involved a death message, and the Tesas Court 
logically and correctly points ou t :  "In the very nature of the trans- 
action, notice was given of the importance of the delivery of the Incssagc 
to the person named therein, and it v a s  not a direction for the delivery 
of same to an inanimate receiver. I t  is true that it lias been held that 
where a telegram is addressed to one person in care of another, the de- 
livery of the telegram to the party in whose care it is sent is a com- 
pliance with the duty tliat the telegraph company owes under its cou- 
tract. Westem I,'nion Telegraph C'o. v.  Z70ung, 77 Tes., 245, 13 S .  TV., 
9 % ;  1 9  Am. St. Rep., 751. I n  that  case the sender contracted for it to 
be delivered to a party n-110 would naturally be supposed to see tliat it 
reached the hands of tlie one for whoin it n a s  intended. I t  might be 
true that a telegram sent to a particular residence iiuiuber vithout 
being addressed to any l~erson,  but delivered to that  address, ~voulcl be n 
compliance with the contract, but it cannot reasonably be supposed tliat, 
n-hell the telegraph company deliwred tliis tclegram to box 102, it  v a s  
thereby making a personal delivery to Xrs .  Frceland." 

I t  n a s  pointed out in that case that  tlie telegraph company received 
the message nithout requesting more specific directions as to its delivery 
and that the sender was uot requested to furnish a fee for delivery out- 
side of its  deli^ ery limits. Tlie Court concluded that "ne cannot there- 
fore say, as a matter of law, that the delivery of the telegram in this 
case was a col~iplialice by the company n i t h  its contractual duty." 
Hence, it n a s  held tliat tlie trial court properly subrnitted the issue, 
"Did tlle defentlant Western ITnion Telegraph Coiiipany use ordinary 
care to  deliver tlie death message to Nrs .  Freeland?" 

Tlie very nature of tlle use of telegraph facilities contradicts the itlea 
that mails are to be used in the delivery of telegrams. As was pointed 
out in ,Sturtevant 21. Western C n i o n  Telegraph C'o., S4 A, 998: "Tele- 
grams are sent because the sender desires the contents communicated to 
the addressee a t  once. That  method is  employed, instead of the mail, 
oecause of its dispatch. The message showed that it was the acceptance 
of an offer. I t s  importance was apparent upon its face, and wl~en the 
defendant accepted it, and the money to forward it, in lam i t  uu~lertook 
to forward and deliver it at once. That  was the consideration for I\-liich 
it accepted the plaintiff's money." 

Gnder all the eridence of this case. it was clearlv a matter for the 
jury to decide and tlie judgment of the court should be reversed. 
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W. W. GUT o. AVERT COUNTY BANK AND E. C .  GUT. 

(Filed 21 March, 1934.) 
Evidence D e- 

Where a comnluiiication is made by a client to an attorney under a 
sense of absolute privilege and on the faith of tlie relalic~nship of attorney 
and client, such communication is absolutely privileged. 

APPEAL by defendant E .  C. Guy from Scheid. ,  J., a t  September Term, 
1933, of MCDOWELL. Affirmed. 

The  cause was referred by consent; the referee made: his report ;  ex- 
ceptiolis were filed and overruled; tlle report was confirmed; and E .  C. 
Guy excepted to the juclgnlent of the Superior Court aud appealed. 

Dillard S .  Gardner and  1V. T .  Xorgan for appellar~t. 
J .  W i l l  Pless, Jr., and TVinborne Le. Proctor for appel/ees. 

PER CCRIAM. The  only question to be considered is presented by an 
exception to the exclusion of evidence. Rule 2i",2-Practice in the 
Supreme Court. Tlie defendant offered the deposition of J. P. Kitchin 
for the purpose of showirig, as a basis of E. C. Guy's allegecl counter- 
claim, that  the plaintiff liad admitted his indebtchess t )  E. C. Guy and 
his purpose to conTey certain lots to him as security. The  plaintiff ob- 
jected for the reason that  between the n i i i~ess  and the plai~itiff there 
existed the relation of attoruey and client and that  the ansner would 
involve the disclosure of a co~lfidential cornir~unication. The  referee 
excluded the evidence and the appella~it 's exception mas overruled by 
Judge Schenck. 

The witness was a practicing attoi-ney. He testified that  he had not 
been retained by the plaintiff x i t h  respect to the coilveyailce of the 
lots but that  he had represented the plaintiff in practirally all his real 
estate transactiolls in Bunconibe County for a number of years as the 
plaintiff called on him from time to time, and that  he ;m.l the plaintiff 
occupied the "confidential relationship of attorney and client"; that  all 
the information he had received came to him by reason of this relation; 
that  when they "discussed these things the plaintiff Tva; talking to him 
as his attorney"; that  he had not been released from tlie privilege of 
~lo~ldisclosure; and that the plaintiff would uot have m a l e  the disclosure 
except for these facts. 

TVlieli the relatioil of attorney and c l i e ~ ~ t  exists all commuliications 
made by tlle latter to his attorney on the fai th of such relation are 
privileged and the attoriiey will riot be permitted to  disclose thprri. 
llughes v. Boone, 102 N. C., 137;  C'cl~cy u. Carey, 108 S. C., 267. The  
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attorney's disqualification with respect to communications between him- 
self and his client is absolute. McXelvey on Evidence (4  ed.), see. 244. 
I n  2 Jones on Evidence ( 2  ed.), see. 749, it is  said:  "The privilege has 
been recognized, even in cases where the attorney did not consider that  
he was acting as counsel, when the circumstances were such as to show 
that the relation of attorney and client actually existed. Communica- 
tions made to an attorney in the courts of any personal employment, re- 
lating to the subject thereof, and which may be supposed to be drawn 
out in consequence of the relation in which the parties stand to each 
other are under the seal of confidence, and entitled to protection as 
privileged communications. . . . Although the burden of showing 
that the comnlunication is  privileged rests on the one asserting the facts, 
wheneyer the communication relates to a matter so connected with the 
enlployment as attorney as to afford a presumption that i t  was drawn 
out by the relation of attorney and client, it  is privileged from dis- 
closure." 

We are not inadvertent to the doctrine that  to be privileged the com- 
munication should be made as a part  of the purpose to obtain advice, but 
it is manifest in the present case that the communication was made by 
the clieiit under a sense of absolute privilege. 

Affirmed. 

THE PEOPLES BANK O F  BURRR'ST'ILLE v. R. L. PENLANL) ET XL. 

(Filed 21 &larch, 1934.) 

Jud,gnents K a-Held: movant rebutted presumption of attorney's author- 
ity and order setting aside consent judgment is upheld. 

While the authority of an attorney is presumed when he professes to 
represent a client, where the alleged client has assumed the burden of 
proof and satisfied the court that an attorney signing a consent judgment 
in her behalf was without authority and that she was not present at the 
hearing and had not agreed to the judgment or authorized anyone to agree 
thereto, the court's judgment setting aside the consent judgment will be 
upheld on appeal. 

APPEAL by plaintiff from Schench., J., at  August Term, 1933, of 
YAKCEY. Affirmed. 

This is a motion made by Sallie Hensley to set aside a judgment pur- 
porting to  have been rendered against her by her consent a t  J anua ry  
Term, 1930, of the Superior Court of Yancey County. According to the 
entry on the judgment she was represented by attorneys; but the court 
found the facts to be that  her alleged consent resulted from misinforma- 
tion imparted to the attorneys by another person and that she did not 
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in fact consent to tlie judgment or employ attorneys; that  she had filed 
an answer in the cause denying her liability; that  she was not repre- 
sented by authorized counsel at tlie hearing in which the consent judg- 
ment was rendered; and that  she is entitled to the relief prayed 

I t  \CIS adjudged that the judgment be set aside and ttlat tlie plaintiff 
return to court the money collected, to be held until the final determina- 
tion of thc appeal. The plaintiff excepted and appealed. 

G. 11. Bailey, R. 11'. Wilson and C'hades Hutchins f o ~  appcllctnt. 
C. R. Uarnrick and 1V. h'. JlcLenn fo r  appellee. 

PER Cu~ranr .  There is  a presumption in  favor of an  attorney's nu- 
thority to act for any client nlionl lie professes to represent. 6 C. J., 631, 
see. 128. The judgnient was signed by attorneys professing to represent 
Sallie Hensley, and upon her de~olved the burden of silon-ing that  slie 
did not coiiseiit to thc jutigmelit. C'hemicc~I  Co. u .  Eass, 175 N. C., 426;  
Gardiner v .  Xay ,  l i d  S. C., 193. She assumed tlie burden and satisfied 
the trial court that she had not eniplojcd counsel to represent her in tlie 
matter then adjudicated; that  the attorneys who signed the judgment 
had not been authorizcd to do so;  tliat s l ~ e  n as not p r c e n t  a t  the hear- 
ing;  and tliat she neither agreed nor authorized any OIL(:  to agree to the 
judgment. 

Tlie judgnient is  therefore :~ffirmed. Lynch v.  Loftin, 133 S. C., 270, 
274. 

Affiriiicd. 

BEACOS JIAhTJFAC'TUIUSG COhlPAST v. GURSET P. HOOD, COMMIS- 
SIONER OF BASICS, LIQUIDATING THE CESTRAL BASK -4SD TRUST 
C'OJIPAST OF ASI-II:YILI,E, SOIiTH C'AROIJSA. 

(Filed 21 March, 1931.) 

Banks and Banking H e-Depositor relying solely on bank's published 
financial stateinent is not entitled to a preference. 

\There a depositor makes his deposit in reliance on the published 
ctntemcnt of the bank's firinncia1 condition, but uithout ruisreyreseritation 
by an  ofticer of the bank as to the bauk's condition, th11 depositor is not 
erititlcd to n preference upon the bank's insolvency. 

, ~ > E A L  hy plaintiff from S(henck, J.,  at J anua ry  Term, 1934, of 
B r - ~ c o ~ r n ~ .  -%firmed. 

This is an action to h a w  plaintiff's claim against t l ~ e  ('rntral I3w11k 
ant1 Trust  Company of Llslieville, K. C., now in tlie hands of tlie defentl- 
ant Coilnniwio~~er of Banlcs for liquidation Lecause of its insolvency, 
adjudged a preferred claim and ordered paid out of the assets of said 
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Eank and Trust  Company in preference to the claims of its other de- 
positors and creditors, on the ground that said claim is founded on a 
deposit which was made by reason of false and fraudulent representa- 
tions by officers of said Bank and Trust  Company with respect to its 
financial condition. 

From judgment denying said order, and directing payment of plain- 
tiff's claim only as a general claim against the Central Bank and Trust  
Company, the plaintiff appealed to the Supreme Court. 

J a m e s  F.  Armstrong and Alfred S.  Barnard for plaintiff .  
Johnson, Smuthers, Rollins LC. 17zzel l  and C.  I .  l 'uylor for dcfent lant .  

PER CURIAAI. On the facts found by the judge of the Superior Court, 
to which there were no exceptions, the plaintiff is not entitled to prefer- 
ence in the payment of its claim out of the assets of the Central Bank 
and Trust  Company, over other depositors of said Bank and Trust Com- 
pany, who are not preferred creditors. The  facts found by the judge are 
substantially as alleged in the original complaint. See M f g .  GO. v. Hood,  
204 X. C., 349, 168 S. E., 523, in which i t  was held that these facts arc 
not sufficient to constitute a cause of action on which plaintiff is entitled 
to preferential payment. 

The letter written to the plaintiff by the president of the Central 
Bank and Trust  Company on 15 February, 1930, contains no representa- 
tion as to the finaiicial condition of said Bank and Trust Company a t  
said date. The plaintiff did not rely on this letter, but on published 
statements as to the financial condition of said Bank and Trust  Com- 
pany, both prior and subsequent to the date of this letter. I n  the absence 
of a findiilg that an officer of the Eank and Trust  Company made a 
false and fraudulent representation to the plaintiff, specifically, and 
thereby induced the plaintiff to continue as a depositor with said Bank 
and Trust Company, the judgment is 

Affirmed. 

GROVER C. H U T S O N  v. M E T R O P O L I T A S  I J F E  I N S U R A N C E  CORIPASY. 

(Filed 21 March, 1934.) 

Insurance J +Insured held estopped from asserting that policy mas 
not forfeited for nonpayment of premiums. 

Where an insured signs a statement for reinstatement of a policy con- 
taining material misw~~rrsentntions as to his health, cashes checks from 
the insured in pajlnent of his clivitlend on the policy and waits over three 
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H u ~ s o s  v. I N S U I L ~ C E  CO. 

Scars bcforc bringii~g action to have the policy declared to he ill force, he 
is wtoppetl from nbbcrtinq that he had pxid the premiu~us on the policy 
~ i t h i n  the grace lwriod, nnd illbured is ~ n t i t l e d  to  a judgmel~t as  of 
 onsu suit. 

, \ i , ~ i  11, by plaintiff fro111 -lItElroy, J., a t  October Term,  1033, of 
U L  ~ c o ~ r n ~ .  -1firmcd. 

T h i s  is ail a c t i o i ~  hrouglit i n  tlis General  County Court  of Bu~icoinhc 
C o u l ~ t y ,  S. C'., on all i i isurmce policy of $60,000 ~ i l ~ i c h  was issued 
pl:riilt~ff 011 14 XI:ry, 1010, hy tlcft~i~tlnnt.  T h e  policy W E  s on tlic life of 
p l a i ~ ~ t i f f ,  c o ~ ~ t a i ~ ~ i i l g  supp1ement:d indemuity agreement a n d  supple- 
niciital p w i n m m ~ t  ailil t o t d  tlis:lbility :~greeinent,  both of said supple- 
111~~iltal ; ~ g r e e i ~ l ( ~ n t s  h a r i i ~ g  date  of 1 4  May,  1020. 

T h e  pl:liiitiE contends: " T l ~ a t  the  a u n u : ~ l  p rcmium cii the policy i l l  

\uit  c4a1110 d 1 1 ~  1 4  11:1y, 1!12!), hut I I I I ( I C  r t h t ~  t(jri115 of t h t ~  p o l ~ t ~ y ,  a 3 1 - 
tl:ry 1 ~ r i o d  of grace \ \as  al loned for  p n j r l ~ c ~ l t ,  thereby extellding t h e  
111:1turity to 1-1 J ~ i i i e ,  1929. 

self a t  the ~vintlon. betvcwi tlie n: l i t i~rg room or l o h h ~ .  ant1 the r n a i i ~  

to 11:1y hi3 ~ I . C ~ I ~ L ~ I I ~  011 the l d i s y  i n  ,"it; that  lic \\uultl niltl coultl pay  

 due tlicre w:~s 011 his \-m-ious policies, nncl n d i d e l i d  -11ci1 due on the  
pol i ty  ill snit ,  : : i ~ ~ o u n t i i ~ g  to $!)9.5-4. IIc gave a l l  the  pol cies to the lady 
1v11o t8aiilc to tlic n.ii~tlon-. 111  c o l ~ s c c l ~ ~ c ~ l ~ c ~ c  of a1111 :IS :I resnlt, of liis 
cwilvcmntioii wit11 this l a d ,  lie lt.ft all  of 11is ljolicirs a t  the offire allti 
rc~turlretl oil l londny ,  1 7  J L I I I ~ .  a t  ~vhic.!i tililc I K  n x s  vnitctl  oil by t 1 1 ~  

tlle 1)npers :ll~rl left tlicl same, togetl~:>r ~ v i t l i  tli!. ~jolic.ies, \,.it11 the cashier. 
I'laintiK 11e:trtl i~otllii ig fu r ther  ill rcgartl to thc, 111t:ttcr f o r  some tiill('. 
I'l:~iiltiff, sunlc time prior  to 1020 liad coiitrncted tuhercu:osis, on account 
of wl~icl i  Ilc n.as totally tiisablctl autl iiirapucitnted, all[! i n  coilricctioi~ 
~ v i t h  ail appl ic~:ct io~~ by the  plaiiitiff to the  tlc,fcwrl;lnt fo r  sick heliefits o ~ i  
o m  of his other policies, the plaiutiff ivas fillally a d ~ i s e d  by tlic manager  
of tlle Kilos\-ille office tliat the clcfeilt/:lilt solupany had  declared a for-  
feitu1.c oil tlie policy i n  suit :ci~d refused to inalic ally payments of the 
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benefits, the policy itself finally having been returned to the plaintiff 
some time in 1930. The application of sick and disability benefits on 
the other policies of the plaintiff was allowed by the defendant aud are 
now being paid. The defendant attempted to declare the policy in suit 
forfeited and refused to make any payment of benefits accruing there- 
under." 

Prayer  of the plaintiff: ( 'That the said contract of insuralicc, repre- 
sented by policy S o .  2608872-A, and all of its provisions be declared in 
full force and effect and binding upon defendant, and that  it be required 
and directed to reinstate said policy and perform all tlie provisions 
thereof as of the date of the attempted cancellation; that  plaintiff have 
an(l recover of clefendaiit, the sum of $2,500 damages sustained by plain- 
tiff on account of attempted cancellatiori of said policy and refusal to 
pay the disability benefits already accrued under its ternis. For  such 
other and further relief as tlic plaintiff may be entitled to at Ialv and ill 
equity ~ inde r  tlie facts and circumstances of the case. Fo r  tlie costs of 
t l ~ c  action to be taxed by the clcrli." 

The defei~dant denied the material allegations of the complaint and 
U S  a further answer mid defense: "That the said premium due on said 
1)olicy 14 May, 1939, n a s  not paid on said date or within thirty-one (31) 
clays t l~weaf ter  as required by paragraph S o .  1 (Provisions and beliefits' 
of s:lid policy, nor did plaintiff offer to pay, nor has he at any time 
since that date, paid or offered to pay any preiniums oil said policy. 
That  the policy further provides under paragraph S o .  5 entitletl, (Op- 
tion of surrender or lapse,' that upon failure to pay any prcinium nlicn 
due saitl policy, escept as otherwise providccl thereunder, shall irnme- 
diately lapse. Tlia: by reason of the failure of tlie plaintiff to pay said 
l ~ w n i u n i  due 14 Xay ,  1929, said policy lapsed in accordance n.itli saitl 
~ ~ z m g r a p h  S o .  5 .  That  tile policy pro1 ides in provision 7 as tlie plaiiiti?Y 
\!ell k~ien., tlie condition, (if this policy shall lapse in consequence of tlie 
no~ipnynient of any premium nlien due, it may be reinstated at any time 
upo11 tlie procluctioii of evidence of insurability satisfactory to the com- 
paily, mid the payment of all olerdue premiums with interc,st at six 
per cent per annuin;  any loan nliicli existed at date of re i~~sta temcnt ,  to 
be, at the option of the owiler upon application for such reinstatenleiit, 
either repaid in cash or continued as an indebtetlnesi against tlie policy.' 
That  the plaintiff did on 1 7  June,  10.30, make application in writing, for 
reillstatement of said policy ~ ~ l ~ i c l l  had lapsed 14 Nay,  19-39. and ill 
~ ~ I l i c h  application for reinstatenlcilt he stated lie was in sou~id health 
and had been since the date of the issuance of the said policy; and no 
illi~ess or injury and had cousulted no physician or physicialis, and the 
information co~ltained in said application is thc only information de- 
fendant had as to the state of the plaintiff's health at that time or prior 
thereto. 
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HUTSON v. I s s u r u s c ~  Co. 

Tliat on 17 J u n e ,  1929, plaintiff made  ail app l ica t io~i  fo r  a loan on 
said policy, and  al l  other  policies licld l q  h im i n  tlie clefentlant com- 
pany, wit11 wliicli to  pay tlie prcmium on said policy and  was duly a ~ ~ d  
proniptly ad1 ised by drfendant  tli'lt t l m r  was i i~suf ic jen t  loan r a l u c  
available on said policy a n d  al l  other  policics l ~ e l d  by l ~ i r n  i n  the de- 
fentlaiit compai1g. to p a j  tlicx said past due p r c ~ i ~ i u r n s .  

T h a t  thereafter  tlic tlefend:~nt atl\ised the plaintiff tliat upon the  
paynwiit of tlie premiuui  due  and upon the production of erit1enc.e of 
i~isurnbi l i ty  satisfactory to tht. conlpaily, policy 2GOSST2-A1 would bt, 
re i l~statcd,  but thc  plair~tiff lins lie1 e r  paid said p remium or  produced 
evidence of insurabi l i ty  satisfactory to the defendant ;  on t h e  contrary,  
he lins adrisctl the defenda~i t  t h t  lie c a i i ~ ~ o t  produce such evitlcncc. 

T h a t  the  p la i i~ t i f i  kiierv, :IS lie acllnits 111 liis con i l l a i r~ t ,  that  his  
p r c ~ t i i u m  to  this defendant on poli(77 2608872'-,I n a s  due and payable O I I  

1 4  May,  1929, and  also t h a t  lie had  ill addition thereto, a grace period 
of t l i ~ r t y - o w  days n i t h o u t  intcrc,st charge in  rr h1c.11 to pa:r s a d  preinl.lnl 
on said l~o l icy  a f te r  14 May,  192'9, as  this p r o ~ i s ~ o n  appears  ill the 
first pa ragraph  of the p r o v ~ s i o m  t111t1 Iw11c6ts of said policy. . . . 
Tliat i n  t l w  t ime the plai i~t i f f  in  this  : r c ~ i o ~ ~  was fully atlr isetl ant1 h l~cn .  
011 a i d  pr ior  to  1 7  J u l ~ c ,  1929, tha t  lic n a s  cntitletl to a dl \  itlent1 ra r l~e l l  
on policy S o .  2'608S'Td-A i n  the aniourit of $99.S4, :1nd on or allout 22  
L\ugust, 1929, the  d e f e n d m t  sent to tlic plai l~t i i f  a clleelr f o r  $99.34 ill 
pnyiiieilt of tlie eariicd divide~:d 011 policy S o .  2'COSSII-2-Ii ~ ~ l i i c 1 1  the 
p l a i ~ ~ t i f f  receir cd and  cashed on or about 20 A\ i~gus t ,  1929, i n  p:tjine~it 
a i d  :~cccptaiice of tlie tli\ i d c i ~ d  due liilii oil the  w i d  policy, autl this  
d e f e n d a ~ ~ t  a \  ers tliat thr, plai i~t i f f  by 211s act ant1 conduct lias n nil etl : ~ n y  
riglit to a& for  the rc i~ l s ta tomel~ t  of the said 1)olicy nud is crtoppeJ 
by his act and conduct f rom i ~ ~ s t i t u t i ~ ~ g  this  actiou by rc,a.on of a n y  of 
tlie ~ n a t t c r s  and  tliings con ta i~ ied  in  his  cornpl:ii~it." 

Tlic defendant  fu r ther  pleaded the three-year statuttb of limitation. 
C. S., 441. 111 the Gewr i i l  C o u ~ i t y  Court ,  the following issues n e r c  
zubnnttetl to  t h e  ju ry  and their  a ~ ~ s w c w  thereto:  ' . ( I )  W a s  the d(2- 
f e ~ ~ t l a n t ' s  po1ic.y S o .  260SSi2-A\ on tlie life of the plai i~t i f f ,  fol~feitetl on 
account of the  aliegld ~ i o i l p a y ~ ~ ~ e i l t  of the p r c m i ~ m  due 1 4  May.  196'3, 
tllcreolr ! A ~ ~ s n e r  : S o .  (2 ' )  I f  so, did the t lefc~~tlal i t  vvuire sui.11 for-  
fc i tu re l  A n s n e r  : . (::) I s  tlie claini of thc plni i~t i t f  barred by tlic 
s ta tute  of l in i i t a t io l~s l  h s n e r :  S o .  (4)  W11:tt amount ,  if ally. is the 
p l n i ~ ~ t i f l  c i~ t l t l ed  to reco] er of the  defrntiant untler said polir\-! . \u incr  : 
$8,372." 

J u d g m e i ~ t  I\ as  rciidcrcJ 011 tlie T cwllct. T h e  d ~ f e n d a n t  11atlc numerous 
esccpt ioi~s aud assigniiiei~tb of error  a i ~ d  apptaled to tlie Superior  Court .  
Some of these escept io~is  arid : t s s ~ g n n i e ~ ~ t s  of crror  TI crc sustained ail11 
win(. owrru led .  T h e  mater ial  ones sus ta i~ ied  a r c  as  f o l l m  s : ' .For tliat 
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the court erred in  fai l ing to g ran t  the defendant's motion for  judg~llellt  
a s  of nonsuit a t  the close of the  plaintiff's evidence. 

F o r  tha t  the court  erred i n  fai l ing to g ran t  the  defentlnnt's renc\red 
nlotion f o r  judgment as  of lionsuit a t  tlie close of a l l  of the evidence." 

T h c  plaintiff made numerous esceptions a i d  assignments of crror  aiid 
appealed to the Supreme Court .  

PER Cir-RIAN. T h e  plaintiff contends tha t  tlie question inrolvetl, mas 
there sufficient evidence justifying the  t r i a l  court to submit the first 
issue t o  the  jury, said issue being as  f o l l o w :  "Was the defendant 's 
policy S o .  260SSi2-A on the l i fe  of tlie plaintiff forfeited on account of 
the  alleged nonpaynlent of the premiuiil due 1 4  -\lay, 1929, thereon?" 
W e  t1ii:ik the policy of insurance on plaintiff's life, if not forfeited by 
~loi lpayment  of 11rcnliun-1 tha t  plaintiff has  n a i r e d  a n y  r ights  he may  
have had  and  estopped to enforce tliem. 

T h e  record discloses: (1) It is  not denied tha t  to pay  the prerniurn 
due 1 4  May,  1929, if defenclant had  made plaintiff a loail 011 tlie policy, 
it  was necessary f o r  plaintiff to  pay  $159.03 which lie has  uc\-cr dolie. 
( 2 )  Tl iat  plaintiff 011 1 7  J u ~ i i ~ .  19.30, sigi~etl a "rcquest fo r  reiilstntement 
of policy." I n  which is t l ~ r  following: "Are you now in  s o u l ~ d  l ~ e a l t h ?  
Yes. A r e  your  habits sober and  tempera te?  Yes. H a v e  you since date  of 
issue of the  above policy ( a )  H a d  a n y  illness or in jury  I I f  yea, give 
da te  and particulars. ( a )  S o .  ( b )  Consulted ally physician or physi- 
c ians?  I f  yes, give date, and iialne autl address of pliysic.iai1 or pllysi- 
cians, and  s tate  f o r  what  illness or ailmelit. ( b )  So ."  Tlie grace period 
provided i n  t h e  insurance policy esgired on  1 4  June ,  1929. (3) T h e  
plaiiitiff was  sent a check by dcfendalit fo r  $9'3.84 on 22 Lugus t ,  1'329, 
payable to  his  order. "Terr i tory diriderid due policy uurnber and detail  
1029, 360S87d-AL" T h e  check xras endorsed by plaintiff "receiwd pay- 
ment  i n  fu l l  a s  detailed on r e w r s e  side." ( 4 )  Plaintiff brought tli- 
present suit on 27 May,  1982, over three years f r o m  1 4  May,  1029, r n h e ~ ~  
the  premium was due but  n i t l i in  the 31 days of grace period. T h e  
action is brought to i ~ i l i s t a t e  the policy t h a t  had  been caiiceled by 
defendant. 

I n  X u r p h y  c. Ins. C'o., 1b7 A .  L'., 334 (336) '  quot ing numerous au-  
thorities, i t  is said : " I t  is also held by well coi~sideretl caws on the  
subject here aiid elsewhere tha t  this provision as  to forfeiture, being in- 
serted f o r  t h e  benefit of tlie company, may  be waived by it, and such a 
~ r a i r e r  ni l1  be considered establislled and n forfei ture  prel  clited u h e n -  
ever i t  is  shovn,  as  indicated, that  there has  been a valid agreement 
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to postpone payment  o r  tliat the  company h a s  so f a r  recognized a n  
acrrecnwnt to  t h a t  effect o r  otherwise acted i n  rcfprcnce to tlle mat te r  as  

L 

to intlucc the  policyholder, i n  tlic exercise of r e a s o n a b l ~  businws pru-  
dence, to believe tha t  prompt paynie~i t  is not excepted and tha t  the  
forfei ture  on tliat account will not be i l~sis ted on." 

T h i s  is well settled and sa lu ta ry  law, but  the plaintiff,  being slli juris,  
signed the application for  r e i ~ l s t a t c m e ~ i t  and made cer tain represcnta- 
tions as to his  being i n  sound hcalth-which was untrue-cashed tlie 
clieclr and  x a i t e d  over three years, f r o m  14  X a g ,  1929, wforc b r i n g i i ~ g  
this action. T h e  nonsuit was properly granted. O n  the en t i re  rccord, we 
see no e ~ i d e n r e  of f r a u d  on the  p a r t  of t h e  defendant. W e  have gone 
through the  record and  examined the  able briefs of th: li t igants, but 
f o r  the reasons given, tlie judgnlent must be 

-1firmed. 

S.  CARTER IVILLIAJIS A ~ D  TYITIT21AhIS COJIBIERCIAII I S T E S T M E S T  
COBIPASY r. J. H. GOOCH, LAURA R E I D  GOOCH, D. S. R E I D ,  ALLIE  
GOOCH REID, A N D  L. C. l l c I ihUOl-IAN,  TRUSTEE. 

(Filed 21 illarch, 1934.) 

Pleadings D b-Demurrer for misjoinder of parties and causes should 
hare been sustained in this case. 

Wliere only trio of file defendants a re  liable on the cause of nction 
alleged for breach of contract and t u o  other defendants are  liable 011 

the cause of action alleged in tort, and all tlle defendal ts are liable on 
the cauw alleged for n r o ~ ~ g f u l  co~isl)iracy, defendant's demurrer fur mis- 
joinder of parties ii~icl causes should he sustained. 

APPI.~XL by defendants f r o m  Finlc~y, J., a t  September Term, 1933, of 
Y.\III<I>. Reversed. 

r 7 l l l i s  nction was heard  on d e f e n t l a ~ ~ t s '  demurrer  to the cosnplaislt f o r  
rnisjoindcr of causes of action and  of parties. 

Fro111 jutlgnlesit o \e r ru l ing  tlicir cleniurrcr, the d e f e n h ~ t s  appc.alet1 
to tllc Suprcnie  Court .  

PER CYIUAM. Three  separate, distinct and disconilectetl causes of 
action arc allcgctl i n  the c o n ~ p l a i i ~ t .  I t  does not appear  f r o m  the com- 
plaint  t h a t  the corporate plaintiff h a s  a n y  i ~ ~ t e r e s t  i n  .ither uf t h e w  
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causes of action. Only the ind i r idua l  plaintiff mould be entitled to  
recover on either of the causes of action alleged i n  the  complaint.  

O n  t h e  first cause of a c t i o ~ l  which is  fo r  the  breach of a contract be- 
tween the  individual plaintiff and  two of the defendants. the plaintiff 
would be cntitled to recover of these tlcfendailts only. ?\'either of thc  
other defendants is liable to the plaintiff on this  cause of action. 

0 1 1  the  second cause of action, which is for  a tor t  committed by 
t n o  of the defendants, the  plaintiff could recover of these defendants 
only. H e  could not recoTer of tlie other defendants on this  cause of 
action. 

0 1 1  the th i rd  cause of action, which is  fo r  a wrongful and  u n l a ~ r f u l  
conspiracy to clieat and defraud the individual plaintiff, i n  n h i c h  all 
tlie defendants yarticipated, the plaintiff could recover of all  the de- 
fendants. Tliis is the only cause of action on which all  the defendants 
a re  liable to t h e  plaintiff. 

T h e  demurrer  should have bcen sustained on the  ground that  there 
is a niiejoinder of causes of action and  of parties. See IIari-iso?z c. 

l 'ranslt  Co., 192 S. C., 545, 135 S. E., 460. T h e  judgment o ~ c r r u l i n g  
the deniurrer must be 

Reversed. 

IN RE CLAIM OF THELMA C. READE. 

(Filed 21 March, 1934.) 
Receivers E b- 

The claiul for services rendered a a  individual is not entitled to a 
 reference uljon the indiridual's insol~ency arid receivership, C .  S., 1195, 
applying only to emgloyees of a n  insolvent corporation. 

CIVIL ACTIOS, before J lcElroy ,  J. ,  a t  Sovember  Term,  1933, of 
C L ~ S C O ~ ~ B E .  
-1 receiver was appointed for  the defendaiit i n  a c i ~ i l  action duly 

co~ist i tuted ill the  Superior  Court .  Thereafter  the T ~ i f e  of defendant 
filed a petition with the receiver to have alloued a claim of $363.05 for  
s e n i c e s  rendered the  defendant pr ior  to t h e  receivership and  claiming 
a lien for  said ~ u m  by v i r tue  of C. S., 1197. T h e  judge of t h e  county 
court allon.ecl the claim of tlie petitioner as  a common creditor i n  the 
sum of $lGO.CO. T h e  judge of tlle Superior  Cour t  affirmed the j u d g m e ~ ~ t  
of the county court, and  the  claimant appealed. 

J o h n  C.  C h e e s b o ~ o u g h  for claimanf. 
Frank  TValton for receiver. 
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PER Crn1a3r. Liens a r e  created by s tatute  except such as  arise f r o m  
the application of equitable principles. C. S., 1197, c r ~ a t e d  a h e n  for  
certain elnployees of a n  insolvent corporation. T h e  c,airnant was a n  
eniploycc of a n  ind i~- i t lua l  a ~ l t l  not of a corporation, anc 11e11ce does not 
come n itliiii the provisions of the statute. 

Affirmed. 

(Filed 21 March, 1934.) 

3kster and Servant C &Held: evidencc failed to show that employee's 
iujurirs were caused by want of due care on part of employer. 

Erictcncc that an employee was injured when struck 11y a plank which 
flew up wlien struck by the wheels of emlrloyer's truck when the truck 
crossed a bridge. and that the employee W:IS injured vhen wire n.hicli 
he \\.as carryins caught in his sleeve and jerlied his hand against a piece 
of stcrl, is held to show that the injuries were caused b!- accidents which 
could not have hcen rensonnbly foreseen, and not by em1)loyer's failure 
to csercise clue care for employee's safety. 

A l ~ ' ~ v : . \ ~  by plai i~t i f f  f rom Burnhill, J . ,  a t  J a n u a r y  Term,  l9::-1> of 
LKI~:. Alfirinetl.  

T h i s  is :in action to recover clamages for  personal injur ies  suffcwtl 
by pl:ri~itiff \I-liile : ~ t  \vorli as :in employee of tlie defenda~l t .  

T I Y ~  causes of action a r e  alleged i n  t h e  complaint,  both predicated 011 

allegations of actioriablc i~egligence on the par t  of the  dcfendaiit. 
T h e  illjury f o r  ~vhicl i  plaintiff seeks t o  recover on the first cause of 

t i c t i o ~ ~  \\-:1.: c ; l l ~ ~ l  \\-lie~l a ldailk "flen- up," and  s truck plaintiff on the 
ankle, a s  he  n-as r i d i i ~ g  011 a t ruck owlied and operated b,y tlie tlcfe~idant.  
r 7 I he plallk was on a bridge over which the  t ruck was cl-ivcn, :nid "flew 
up" ~vl len  i t  was struck by tlie wl~ecls  of the trucli. 

T l ~ c  i l l jury for  which plaintiff seeks to recover 011 the second causc 
of action W:IX c.aused wlieu p l a i ~ ~ t i f i ' s  lla~lcl was sudcledy jerked IJJ- a 
wire  i\-liicli had  caught  plaintiff's slceve, anil thereby caused to strike a 
picce of steel. T lw x i r e  was ill n b u ~ i d l e  of \\-ires, wllicll plaintiff and 
another  employee of defcl~claiit were carrying to a s t ~ l  tower, wll ic l~ 
was uuder  coi~struct ion by t h e  defendant. 

At  the close of t l ~ c  evidc~ice f o r  the  plaintiff, tlic t l c f e ~ l d m ~ t  nloved 
for  jutlgment :Is of nonsuit.  T h e  rliotion was n l l o \ d ,  and  plaintiff 
excepted. 

F r o m  judgrneut dismissiug the  action, t h e  plaintiff appealed to  the  
Supreme Court.  
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X. B.  Hoyle for plaintiff. 
Ruark c f  Ruar.k, A. P. ,lrliclge and Jl'illiams d TT7illiams f o ~  dp- 

fendanf. 

PER CI-RIAXI. T h e r e  mas n o  eridence a t  the t r i a l  of this  action, which 
tends to  show tha t  either of the  injur ies  suffered by t h e  plaintiff was 
caused by the fai lure  of tlie defendant to esercise due care fo r  his safety. 
Both injur ies  were caused, as  shown by al l  t h e  eridence, by accidents 
which 110 reasonable foresight on the p a r t  of the defendant could h a w  
prevented. I n  the  absence of a n y  evidence tending to show actionable 
negligence on tlie par t  of the defendant, there is no error  i n  the judg- 
ment disiliissiilg the action. 

T h e  injur ies  s h o n n  by the eridence were suffered by  plaintiff, ~ r l ~ i l e  
at  work as  a n  employee of defendant, pr ior  to the enactment of the 
Sort11 Carol ina Workmen's Conlpensation Act, chapter  120, Public  Laws 
of S o r t h  Carolina, 1929. I11 the  absence of negligence oil i ts  par t ,  the 
defendant i s  not liable to  the  plaintiff fo r  the  damages which resulted 
f rom his  iiljuries. T h e  judgment is 

-1ffirined. 

1I;IFLEIGH A S D  COMPANY ASD S. B. HAFLEIGH v. J. H. 
CROSSINGHAM. 

(Filcd 21 March, 1934.) 
Appeal and Error 9 d- 

The refusal of a motion for judgment upon the pleadings is not appeal- 
able, i t  being the duty of al~l~ellnnt to except to the refusal and present 
the question on appeal from final judgment. 

C ~ v m  a c u o s ,  before Cowper, hs'pecial Judge, a t  J u l y  Term,  1933, of 
SURRT. 

T h e  plaintiffs alleged tha t  on or  about I N a y ,  1929, a contract n a s  
entered into betneen the plai i~t i f fs  a n d  tlie defendant and  his associates, 
to wit, I;'. L. Hatclier,  T. R. Iiobertson, L). A. Robertson, and  J. \V. 
Lovill, n herein it  was agreed by Crossingham and his associates "to sell 
and t ransfer  to  S. 13. Hatleigh or Hafleigll and  Company a t  his or i ts  
request, ~ r i t h i i i  ten years f r o m  this date, their  stock i n  C a r o l i i ~ a  Butt011 
Corporation a t  i ts  book value, such paylnent to  be made by 9. B. EIaf- 
lei& or IIaileigh and  Coinpany, either in cash, or, if so desired, by  the  
parties of tlle first pa r t  or a n y  of them, by the  exchange and  issuing to 
such parties of the first pa r t  stock i n  Iiaflcigh and  Company a t  book 
~ a l u e , "  etc. I t  was fu r ther  alleged that  on 9 September, 1933, the plain- 
tiffs tendered to Crossiiq$lam $2,7S5.36 as  payment  fo r  five shares of 
('-1'' stock of the  Caroliila E u t t o n  Corporatioil a t  $130.11 per  share, alld 
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T. LEE WHITAIiER v. J. T. CHASE, GURSEP P. HOOD. COMJIISSIOXER OF 

BASKS OF SORTIE CBROLISA ; VIRGISIA-CARO1,ISA POWER COJIPAST, 
G. RAR0T.D 1\IYRICIi. LIQUIDATISG AGEST OF TT'ET,DOS BASK AND 
TRCST COJIPAST ; ROANOKE RAPIDS PROPERTIES, ISC~RPORATED ; 
B. J. WAGSER, T R U ~ T E E  OF W. G. BODETAT, COJIPAST, ISCORPORATED; 
ASD IAWTCRS TITLE INSURANCE CORPORATIOX. 

(Filed 11 Al~ril, 1934.) 

A junior mortgagee may maintain an action to restrain the forcclowre 
of a first mortgacc or deed of trust on the lands upon allegntio~is of 
serious dislnte bet\\-eel1 the p r t i e s  a s  to the aino~int tlne ~ J I I  the first 
encumbrance. 

2. Mollgages H i-Held: junior movigagec's injunction against consum- 
mation of sale under first mortgage was properly continued to hear- 
ing. 

Tlie holder of a junior mortgage on lands obtained :I trnllmxry order 
rcstr;lininc the consummntion of the foreclosure sale under the first 
mortenge 011 tlie lalid.. Ul~on order to show cuuuc the coult found :IS 

a fact that serious dislmte existed bet~veen the parties as  to tliv ;itleclu;~c.y 
of the bid a t  tlle sr,lt~ and tlie ainount due tlie senior mortp:~pce ul~on the 
d ~ b t  and that delay was llecessary to the protection of tlie r i ~ l i t s  of 
1)laintib. IIeld,  the court's order continuing the teinlmrary i~ij~incticrn to 
tlic henring nl)on condition that pluintift' file bond to indemnify defendant 
against any loss 1)y reason of tlie delay was within its tliscretionnry 
equitable power, tlie 1)rovisions of chapter 276, Public L:i\vs of 1033, being 
coiistitutioiinl and valid. 

L l ~ ~ ~ ~ . ~ ~  by defendants, J. T. Chase, Gurney  P. Hood,  C o ~ i m i s . i o ~ ~ e r  
of Ennlrs of S o r t h  C a r o l i ~ ~ a ,  trustees and  Virginia-Carolinn Power 

Company f r o m  Parher ,  J . ,  a t  Chambers, 6 J a n u a r y ,  1932. Fro ln  I I~LI -  
FAX. , I%rn~ed.  

Tlie fol loning is the judgrnent of tlie court below: 

"Tliis action came on to be heard  before tlie u ~ d e r s i g n e t l  resitlent 

judge of the T h i r d  Jud ic ia l  Distr ic t  of N o r t h  Carol ina a t  Cl?ambers 

i n  Roanoke Rapids,  S. C., a t  10:OO a.111, on 6 J a n u a r y ,  1034, upon mo- 

t ion of the  aus~vcr iag  defendants, J. T. Cllase, Gurncy  P. IIootl, Corn- 
missioner of Banks  of N o r t h  Carolina, trustees, and Virginia-Carol ina 

Power  Company, tha t  t h e  temporary restraining order heretofore issued 
i n  this action be dissol~ed-the plaintiff beilig represented by his  a t-  

torneys, Xessrs. E. L. Trav is  and  J. TT. Crew, and  the  answering de- 

fenclants being represented by their  attorueys, Nessrs. Spruill ,  Moore 

and  illlsbrook-tlie court finds the following facts  f rom the adn~issioiis 
i n  the pleadings, admissions of counsel, and affidavits filed by the plaiil- 



tiff :rnd by a n s ~ w r i n g  tlcfcndantq, ul l i t l i  a re  attClchcd to this order alid 
l i ~ n d c  a par t  liereof as  if full? n r i t t e n  hcrcin, to n i t .  

1. Tl lat  on 21  S o l e l ~ i b e r .  1027. the Roa11ol;c Rapidz ?ropcrtieq, 111- 

colporatml, n n s  intlcbtetl to thr, TTirgi~l i : r -C, lrol i~~;~ l'o\\cr ( 'onipa~iy ill 
the a n i o u ~ ~ t  of $87,341, t l ~ e  p u r c h a v  price of tllc 1a11tl t1 ,~~crihet l  i n  the 
c~ol~rpl :~int  in  t l ~ i s  act ion;  to  sccuw t h e  p a p i r n t  of iaicl i ~ ~ t i e b t c t l i l c ~ >  the  
sai(1 Romio1,c R a p i d s  Prol~ertlc7q . Iiicorporared, cst cntctl ant1 d c l i ~  ered 
to J. T. C ' h a ~  and to the TI-eldon B a n k  ant1 T1u.t C o n i p m i ~ .  irustces, 
:t tlcctl of t rust  on a t ract  of lnntl c o ~ l t n i ~ i l i > ~  q73 acre\ ,  more or ltse, 
l>itig ill atid bc~illg at l jaccl~t  to tlic tov11 of Ro:~iiokc 12aljitl+, S. C ,  
n l i~c l l  <:\id tlecd of t rust  i s  of rccord ill tlie public registry of this coulit>, 
a s  sc~t fo r th  in  paragraph  2 of tllc comp1:iint. 

2. T1i:lt olt 1 6  Decen-ibcr, 1030, the  YTcldon Bal11: ant1 T r u s t  Conrpaiiy, 
by reason of i l isol~c licy closed itq door*, ant1 the n w r i  of said bank, 
1)y I i r tuc  of Inn,  a re  nov  I c~s t~c l  ill G I I ~ I I C ~  P. Ilootl, as  C o ~ n m i s ~ i o ~ l e r  
of U:inks of the S t a t e  of X o r t h  Carol ina.  

3.  T h a t  on 1 3  February ,  1928, the  Ro:rnolrc lia1)itls L'ropertieq. I n -  
rorporiltcd, e~ecuiecl  a:itl d c l i ~  crecl a dcetl of ti ~ i b t  to Gcorgc C. 
Grccii, truqtee, upon  t h e  land  hereinhefore d e s c r i h l  reference t o  
qaitl l~et i t ioi i ,  to serure a debt due to  the T c l t l o n  13:riili nut1 Tru.t Corn- 
~~~~~~~, of $10,43b.00, wllicli said dced of t r u i t  15 n s e c o ~ ~ t l  mortgage upon 
said 1;111cl; tha t  tl irrc i s  lion due ancl unpaitl  upon said second deed of 
t ru>t  the :~liiount of n p p r o ~ i n l a t e l y  $11,800. 

4. 'I'hnt oil 15 April,  1929, tllc Romlolrc I t : ~ l r ~ i l s  l ' r o p , ~ r t i c ~ ~ ,  Tlii~orpo- 
rntetl, bccnme ilitlcbtetl to tlie plaintiff, T. 1,ce 'Kliitd,er,  i n  tlie \uui of 
$1;,>00 a i d  to v c n r c  the  ~ m c ,  exec-utctl t c ~  Gt o. C'. (;.cell, t rns tw,  a 
tlcccl of t r u i t  u p o i ~  506 ncwb of enid Inlid tloscrlbctl in t l  e co~iil)l:rl~it i n  
said action. n l ~ l c l i  caoi~stitutt -, a tl~ircl licn ul)oii s:licl 1:1 ~ t l :  T l i , ~ t  t l ~ e r e  
reli~allis due niid unpa id  u p o l ~  said uotes iccaurcd by bait1 t lu rd  deed of 
trust,  the suiii of $17,200 a l ~ d  i i ~ t e r e ~ t .  

3.  T1i:~t the  secoiltl cleetl of trubt i n  f a i o r  of the  T\'clllo~~ Bank  and 
Trus t  C'o11lpai1y and the  tliirtl de td  of t rust  ill S a ~ o r  of the  plniiitiff, 
a r c  prolwrly recorded i n  tlic public registry of this  c o u ~  ty. 

ti. F ro in  tmle to  tiiiic, bubsecluct~t to 2 1  SOT cmhcr, 19-7,  the  Roai~olce 
IZapidz I'ropcrtic~s, Ilicorporatctl, sold off lots and  l)arcc,li of said lalid 
co\ t,rc tl b j  the' clci d of t rust  iii f ,~; or of the Ylrginin-(':rroli~la Power 
Coii11);i~y l ) r o ( + ~ m n g  tllerefor. 111 a~+cort lancc n it11 tlie terms of ;in agree- 
rilci~t t h e ~ e t o f o r e  made  i n  al l  cases ul iere  sales v e r e  ratified, dt etls of 
release f r o m  the Virginia-Carolilia l 'oncr C o ~ l i p a n ~ ,  and  tha t  said 
sales reduced tlle acrcagc of said laiitl co\c~rcd Ly bald deed of t r u ~ t  f r o m  
873.41 acres to  53s acre>, more  or less. 

7. T h a t  f r o m  t ime  to t ime f r o m  d l  S o r e m b r r ,  1027, u i ~ t i l  SO J a ~ ~ u d i y ,  
1933, tlie Roanoke Rapids  Properties, Incorporated,  liinde certaiil pay-  
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merits upon i ts  said note of $87,341 to the  Virginia-Carolina Pon-er Com- 
p a n y ;  tha t  the TTirginia-Caroliila Power Coii~pal iy h a s  o f f ~ r r t l  C T . ~ ( ~ C I I C C  

tcntling to show tha t  on 31  Dectember, 1933, the Roallolie Ii:~l)itls I'rop- 
erties, Incorporatctl ,  owed upoil the pr incipal  of said note of $S:.:l41, 
the  sum of $8,942.28 and interest of $F~201.1-1 as  of 4 December. 1953. 
5. T h a t  on 4 December, 19333, tllerc n-as due a11d unpnitl ul)o11 said 

t ract  of laiitl t a w s  due to R n l i f a s  C ' o u ~ ~ t y ,  to  the  tow1 of K o ; ~ i ~ o l < c  
Rapids,  and  t o  the public schools of R o m o k e  R:~pitlr ~ I I  the an iou l~ t  of 
$8,870.25, whicli amount  of tases  a t  the t ime tliat this crrclvr is sig!~etl 
is  still due a i ~ t l  unpaitl, and for  some reason, the coulity :liltl town 
liar-e nlatle n o  effort to collect these t a w s ;  thnt  the t a w s  ru11 for  the 
years  1028, 1039, 1030, 1831, 1033, a11d 1033. 

9. T h a t  by reason of tlie fai lure  of t l ~ c  Roanoke Rapill:: P ro l~er t i cs ,  
Incorporated,  to p l y  tlie t a w s  l)rolwrly Iel-ied ant1 tluc u l m i ~  wit1 laiitls, 
tliere v a s  a breach of tlie conilitioils of the tlced of t r w t  by ill? said 
R o a i ~ o k e  Rapids  I'ropertiee, Iiicorporated, slid tlic po1~c.1 of sale c o ~ l -  
tailled tlierein became absolute. 

10. T h a t  t lu r i i~g  the su~iiriier of 1032, tlw trustres, u n d r r  saicl tiecd of 
t rust  xh ic l i  is  declared upo11 i n  paragrapl i  2 of tlie compl:lilit, n t l~cr t i sed  
said l and  f o r  sale at  the request of the l~o lders  of the  notr  secured 
thereby;  t h a t  a t  the request of tlie plaintiff, and of R o a ~ ~ o k c  R:~pit ls  
Properties, Incorporated,  the sale as  advertised originally was cailctl off, 
and  the s a n e  was continued for  a period of 00 days ;  tha t  said sale was  
postponed uiitil 4 I)eccrnber, 1033, 1~11c11 s:rid lalid, pursuant  to said 
deed of trust,  n-as off'cretl fo r  sale by said trustees a t  the  court l~ousc door 
i n  the t o ~ v ~ i  of Hal i fax ,  S. C., pursuan t  to said notices of sale, n.11c1i a i d  
where tlie Virginia-Carolina Power C o ~ n p a n y  became tlic last and 
highest bidder a t  the pr ice of $27,680; tha t  t h e  plaintiff \\.:IS 1)reseilt 
a t  said sale, but did not malie a b i d ;  that  tlie only bit1 was ~ u a t l e  by 
tlie Virginia-Carolina P o w r  C o m p a ~ ~ y ;  tliat the land was offered for  
sale first per  acre and t l m i  as  a wliole. 

11. T h a t  there was accrued as  costs i n  said foreclosure f o r  p r i n t i ~ i g  
and  a d ~ e r t i s i n g  the sum of $230.00. 

12. T h a t  on 1 4  L)ecenibcr, 1033, a temporary restrainiug order was 
issued i n  this  action as  v i l i  appear  f r o m  the plkadi~igs. 

13. T h a t  no increased bid h a s  beell filed by anyone a t  ally t ime 
since said sale on 4 December, 1933. 

14. T h a t  said land was sold i n  1927 a t  the  price of $100.00 per ac re ;  
tha t  the best p a r t  of said land h a s  been sold off a t  a price of $1,000 t o  
$1,200 per  acre, since 1027, by t h e  Roanoke Rapids  Properties, 111- 
corporated. 

13. T h a t  the  plaintiff has  offered el-ideilce tending to show tliat tlic 
amount  due by the  Roanoke Rapids  Properties, Incorporated, to the 
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Virginia-Carol ina Power Company upon tlie note  declared upon i n  para -  
g r a p h  2 of the complaint is  not i n  excess of $15,000. 

16. T h a t  answer i~ lg  defendants h a ~ e  offercd ten affitiaiits tei~diiifi  to  
show t h a t  the  land a t  said sale oil 4 Deceiitber, 1933, I rought  a fa i r ,  
just, reaso~lahle  and  atlequatc price, and. some of the aifiailts i n  tlieir 
aff i t la~i ts  h a r e  stated that  t1ic.y beliexed that  the lniltl brougllt more 
tliaii i t  n as v o r t h .  

17. T h e  plaiiltiff has  offered s l x  affid:lrits tending to shon t h a t  the  price 
that  w i d  land brought a t  the foreclosure sale on 4 Deeenlher, 1933, n a s  
grossly i~lntlequatc, :md t h t  the f a i r  ant1 normal  \ d u e  of said I n i d  1s 
f r o m  $100.00 to $13l.00 per  a m . .  

15. T h e  court  f i ~ t l s  as  a fact  tha t  tlierc is  a disputct in resprct to  
tlic amount  of tlie iiiclehtedncss cluc hy the Roanoke Rapids  P r o l m t i c i .  
Iilcorporatml, to  the  Virginia-Parol ina I'ouc3r Company upon  tht. note 
tleclarctl upon i n  paragraph  2 of the compla i~ l t ,  a11t1 f u r t h e r  fintls tha t  
a serlouq issue of fact  has  bc~111 r:~isetl  by the c ~ ~ i d c n c e  of f~re t l  in  s:aitl 
case i n  rcspcct to  the  ~ a l u e  of snit1 l m t l ,  and as  to nl le lher  i t  hrouglit 
a price t h a t  n a s  fa i r ,  just ant1 atlequatc, or n price t h a t  WRS grossly 
i i~equitable .  

10. T l ~ c  court finds :IS n fact  tha t  the  di+olutlon of this injulictloll 
may  cause great  i n j u r y  to  the  plaintiff if i t  1, t l l s s o l ~ e l ;  tha t  serioub 
quc,tions 1 1 a ~  e been r a i d  by the pleadings alltl t h e  cT idencc ofl'eretl 111 

iuppor t  of the allcgatioils tllcwof. :111d tha t  a coiltl~iuaiicc~ of said ill- 
junc*tlon is  r r a - o ~ l a b l p  Ilectssary t o  p r o t t ~ t  tllc plniiltlf'c, r ight \ ,  nnti 
tlie co1u.t fu r ther  finds a s  a fact  that  the r ights  of the r n i ~ x c w n g  (I(,- 
feildants c>a11 be fullv and :11iiply protec~te,l by a n  ~ ~ i j u n r t i o n  h o d  i n  
thi,  case. Tllc. c o w t  statcs tha t  ~f the : i i l \ner i~lg tiefen lz~nis d e ~ i r c  i t ,  
u p o i ~  1woper niotio~r. i t  I\ 111 sign all ortlcr : ~ p p o i ~ i t i ~ ~ g  :I r i ' c e i ~  er for  said 
proljerty c l u n i g  s;li(l l~t igat iol i .  \Vl1ertw1)on, i t  15 ordercd, :~t!jutlgeil ailti 
tlccvectl 11y tile court  t h a t  the  t c m p o r ~ r y  rtl-,trailiing order  hcrc~tofore 
1%-uc~l  111 tliis case be, ant1 i t  l iercb-  i i  cont i~iuet l  i n  ful l  ;orce and  effect 
un t l l  the final dlspos~tioi l  of this  action, 011 the  es1jre.s c o ~ l d i t i o ~ ~  thEt  
l ~ f o r e  nooil on ' I ' u c ~ c l q ,  9 J a i ~ u a r y ,  1931, the p la i~ l t i f i  i7xecutc a i d  de- 
l i \ e r  to  tlic clelk of tht. Sulwrior  Court  of I I a l i f a s  Conlity, as  prescribctl 
by l ~ \ r ,  all i i i junc~tlon bond i n  the iuui  of $.'0,000, \:rid b ~ ~ i t l  t o  be ilgnetl 
by :I surety to be a p p r o ~ e c l  h j  tlw clerk of tlic Sulwrior  Court ,  \11iirli 
s:ud sulety d l d l  ~ e r i f y  by oath tlic aiiioullt of his  n o r t h ,  or a mortgage 
hontl in  11cu of u l t l  s u ~ e t y  bond 111 said aiilouilt, the  note secured by salt1 
mortgage to be made  p a j a b l c  to the clerk of the Superior  Court  of 
I l d ~ f ' ~ a  County, a d  tllc said c'lerli sliall npl)ro\e  the \ d u e  of tlie prop- 
e r ty  coi i~cyet l  111 said mortgage. I f  tlils bond is  not g i . e i ~  by iiooil of 
r 1 lucst lay,  9 J a i i m r y ,  1934, s a d  i i~jui iot ion >hall be cllssol\ed ~ p s o  fatlo 
i n s f a d e r .  
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I t  is furtllcr ordered that any of said defendants shall hare  the right 
to except to the clerk's approval of said bond, and from his fiucling to 
appcal to the judge presiding o ~ e r  the Superior courts of this district. 
I t  is  further ordered that if a mortgage bond is given it shall be a first 
lien upon the property thereby conveyed. 

R. HUXT PARICER, Judge ,  e/C." 

T o  the a b o ~ e  order or judgment as signed, the defendants except, as- 
sign errors and appeal to the Supreme Court. 

E.  L. Trac i s  and J .  Winf ie ld  C r e x ,  Jr., f07.  p la in f i f .  
T .  J u s f i n  V o o r e ,  J .  R. Allsbrook and Spruill CE Spru i l l  for drfenclaafs. 

CLARICSOX, J. Tlle exceptions and assignments of error of defendants. 
are as follows: "(1) For  that  the findings of fact by the court, upon 
\vhich the judgment is hypothecated, are not supported by the eridence 
in the case: ( a )  As to the adequacy of the price bid for the property; 
(b)  as to the amount of tlie indebtedness due to the cestui que !rust ,  
Virginia-Carolina Power Company. (2 )  Fo r  that  tlie statute, upon 
which the remedy of injunction is sought, to wit :  Chapter 275 of the 
Public Acts of 1933, is violative of the Constitution of the United States, 
to wit : Section 10, Article I." 

We do not think these cxceptions and assiglinients of error made by 
tlefentiants, can be sustained. I n  this jurisdiction, i t  is settled tha t :  "I\ 
junior mortgagee may nlaintain an action to restrain the foreclosure of 
a senior mortgage and to ascertain the amount due thereon." Wiltsie oil 
Mortgage Eoreclosure, 4th ed., citing Broadhurst  v. Brooks,  184 S. C., 
123. Il'ilson c .  l ' rus t  Co., 200 N. C., 7SS (791) ; 59 A. L. R., 346, note. 

The facts found by the court belo~v and the conclusions of law nere  to 
the effect tha t :  On 21 Soveniber, 1927, the Roanoke Rapids Propcrties, 
Incorporated, gave its note for $87,341 to the Virginia-Carolina Pone r  
Company, payable 1 Soveniber, 1934, for the purchase price of 573 
acres of land, and executed a deed of trust on the land to J. T.  Chase 
and the Weldon Bank and Trust  Company (now Gurney P. Hood, Com- 
missioner of Banks of S o r t h  Carolina, receiver of Weldon Bank and 
Trust  Company). Later, on 13  February, 1928, it gave a second deed 
of trust to George C. Green on the same land to secure a note to the 
Veldon Bank and Trust Company for $10,438.30, and thereafter on 
15 April, 1929, gare  a third deed of trust to George C. Green, trustee, 
to secure a debt of $17,500 due the plaintiff, T. Lee Whitaker, for 
money borrowed. The 873 acres of land lie in and adjacent to the 
town of Roanoke Rapids, and was bought for the purpose of being 
divided into building lots and sold; the deed of trust providing for 
this. Accordingly, the Roanoke Rapids Properties, Incorporated, sold 
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off lots and made payments on the first mortgage debt until i t  mas 
reduced from $87,341 do1r.n to $17,233.42 as claimed by tlie defendants. 
This amount represents principal $8,942.28 and interest $8,291.14. The 
plaintiff coriter~ds that  tlie balance due i s  less than $15,000. The acreage 
n a ?  also reduced from 873 to about 538 acres. The Roanoke Rapids 
Properties, Incorporated, had no re\ enue producing propsrty whatsoever, 
and was entirely dependent on thcx sale of lots for operating expenses. 

Taxes have accumulated on the property amounting tc $8,879.23. The 
note was not due by its terms until No~ember ,  1934, the holder, by 
1 irtue of a proxision in the d m 1  of trust, declared it in default for 
riolipajrnmt of taxes. Notliing has h e n  paid on the cebts secured by 
thr  second and third deeds of trust. The  defendants, J . T. Chase anti 
Gurney P. Hood, Commissioner of Banks, trustees, sold the land under 
the deed of trust on 4 December, 1033, a t  public auction for cash. I t  
\ \a; hid in by Virginia-Carolina Pone r  Cornpaiiy, holler  of the note, 
for $27,680, which is tlic aiiioulit tlie defendaiits claim was due on the 
note, plus the taxes, trustee's conimissions and expense of sale. There 
\ \as no other hid on it. Before tlie statutory time for making a deed 
nrriwd, the plaintiff brought this action to enjoin the  trustees from 
niakirlg the deed, and alleged that  the balance due oil he first deed of 
trust n a s  not oxer $1;,000, arid that  the price bid for tlie land n a s  
inadequate a~i t l  inequitable. 

I t  n a s  in eT icieiice that on the part of plaintiff, that the sum bid a t  
tlic sale, $dS,6SO mas "grossly inadequate" and the sum of $150.00 per 
acre, ''a fa i r  and normal value for such lands." T h e  evidence in regard 
to plaintiff's collterition that  the uote of defendant Virginia-Carolina 
Pone r  Company, is  riot in excess of $13,000 is riot Jery strong. The court 
below fou l~d  as "a fact" tliat there. is a tlispute in respeci to the "amount 
of the ii~debtediieis" aiid further found, "that a serious issue of fact has 
1)etn raised by the evidence offered in said case, in resllect to the value 
of said land and as to whether i t  brought a price that  mas fair ,  just 
a~l t l  adequate or a price tliat was grossly illequitable." Tlie court further 
found, "tliat the dissolution of this injunction may cause great in jury  
to plaintiff if it  is dissolved; that  serious questions h ~ v e  been raised. 
. . . That the rights of the answering defendants can be fully and 
aniply protected by an injunction bond in this case." 

Tlie plaintiff n a s  required to give a $20,000 bond with surety to be 
appro~e t l  by the clerk of the Superior Court which has bren done. The  
court bclon, "states that  if the answering defendants desire it. upon 
proprr motion, it nil1 sign an order appointing a receiver for said prop- 
erty during said litigation." 

I n  It 'entz c. Land Cu., 103 N. C., 32 (34)) is the i'ollowing: "The 
rights of the partics to the controversy are complicated. Certain prin- 
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ciples of law are applicable, when the facts are ascertained. On the 
record, as to material facts, there is serious conflict. I n  iiljuiiction 
proceedings, this Court has the power to find and review the findings of 
fact on appeal, but the burden is on the appellant to assign and show 
error, and there is  a presumption that  the judgment and proceedings 
in the court belov are correct." Realty Co. v. Barnes, 197 S. C., 6 ;  
Land Co. v. Cole, 197 N. C., 452 (455); Roebuck 21. Carson, 197 S. C., 
492 (493). 

I n  Parker C'o. v. B a ~ z k ,  200 N. C., 441 (443), speaking to the subject 
citing numerous authorities, it  is  said:  "It is the general practice of 
equity courts, upon showing of a basis for injunctive relief, to continue 
the restraining order to the final hearing, when it appears that  no harm 
can come to the defendants from such continuance, and great injury 
might result to the plaintiffs from a dissolution of the injunctioll." 

The  court below under the facts and circumstances of this case, wit11 
its equitable power, had the discretion to continue the injunctioii to the 
hearing. Alexamhr  v. Boyd, 204 K. C., 103. 

I n  14 R. C. L. (Injunctions), part  sec. 172, p. 472, is the fo:lowing: 
"The power of the court to impose terms and conditions, i l d x l i n g  the 
giving of a bond, in connection with the issuance of an injunction, is 
one vhich  is generally recognized." I n  Woltz v. Safe  Deposit Co., anfc ,  
239, the coi~stitutioiiality of chapter 275, Public Laws of 1933, entitled, 
"An act to regulate the sale of real property upon the foreclosure of 
mortgages or deeds of trust," is upheld and the reasons give11 therefor. 
The brief of defendants is learned and persuasive, but iiot conriiiciilg 
from the facts and circumsta~lces of this case. We think for the reason-. 
given, the judgment of the court below must be 

-4ffirmed. 

MRS. E T H E L  DESHA RUSSELL, WIDOW, MARY DAY RUSSELL, DACGHTER, 
ASD GRADY JACKSON RUSSELL, SON OF LONNIE G. RUSSELL, DE- 
CEASED, v. WESTERN OIL  COMPANY, EMPLOYER, ASD ;\IARYI,BND 
CASUALTY COMPANY, CARRIER. 

(Filed 11 April, 1934.) 

1. Master and Servant F a-Evidence held sufficient to support finding 
that deceased was an employee and not an independent contractor. 

Evidence that an oil company owned a filling station for the sale of 
its products and obtained a license therefor and retained full control 
over its operation and the persons working thereat, including the right 
of firing such persons, and put an operator in charge of the station to be 
paid a certain sum per gallon of gasoline sold thereat, directed the hours 
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Russ~1.1, c. OIL Co. 

2. JIastcr ant1 Servant F cl-Report of company to Indnsiriul Colnmissioix 
IlcItI con~lretent on question of whetlier deceased war; an employee. 

3. Jlz~ster and Scrvnnt F i- 
Thc ~,ec i t :~ t ion  of the. nward of the  Intlu:tri:~l C'ommi:;sion in thc jutlg- 

I I I P I I ~  of tlie Sul~cr ior  Court  affirming tlie :l\\-art1 up011 npl,r i~l  will not be 
licltl f o r  prc.jndicin1 error \ \ he re  the :r\rarcl is  for :I death  claim nncl tlie 
nmc~unt is clcti~~itely fixed. 

4. J1astc.r and Servant F Ir:  Constitutional Law G a: Provision for ta\ing 
cost of appeal on insnrer is constitution:~l and valid. 

c+laiiir:rl~tr. T l ~ e r c a f t e r ,  a11 a v a r d  n a s  duly r imle  011 iG ,l.l;lrcll, I!):i:i, ill 
f a1  o r  of tlie c l a i m a ~ ~ t s .  F r o l n  this awar t l ,  t lw  t lefe~lt l :  11th apl lca led  t o  
tllc f u l l  C'oriil~ii-ion, a n d  the r a s e  c a m e  o n  f o r  nrgurllr l l t  o11 19 S e p -  
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tember, 1933, before the full Con~mission. Comn~issioiler Dorsett, under 
date of 21 September, 1933, wrote an  opinion for the full Commission 
directing that  the award theretofore entered in faror  of the claimants 
be afirmed, and under date of 22 September, 1933, a formal a ~ r a r d  of 
the Industrial Commissioi~ was made directing the payment of death 
benefits to the claimants. 

From this award, the defendants appealed to the Superior Court, and 
tlie case came on for hearing a t  the regular Norember Term, 1933, of 
the Superior Court of Buncombe County before the I3on. 1'. -1. NcEhoy .  
After hearing argument of counsel, the court sigi~ed the jutlginent ap- 
pearing in the record, affirming the decision of the Intlustrial ("oinmis- 
sion, a i d  i11 addition thereto, directing the defendants to pay the costs 
of the appeal and directing tliat such costs shall include the attorneys' 
fees for the claimants, to be determined by the S o r t h  Carolina Industrial 
Commission. 

The judgment also held that the deferldants' objection to tlic iiitro- 
duction of certain reports aiade by the TYestern Oil Compai~p to tlie 
S o r t h  Carolina Illdustrial Commission should be overruled, and. tliat 
said reports were coinpeterit e~ic le i~ce  to be considered by the Industrial 
Commission. To this judgment, and each and every part tllrwof, the 
defelitlants objected and excepted and gare  ilotice of appeal to thc Su- 
preme Court of S o r t h  Carolina, and all further notice of appenl was 
v a i ~ c d  by tlie plaintiffs. Appeal bond in the sum of $.i0.00 n.aj atl- 
judged sufficiei~t. 

The tlefeildants admit that on the night of 27 September, 1932, Loiiilie 
G. Russell n as shot and killed in a hold-up of a filling station at tlie 
intersection of Charlotte Street and T\Toodfill Street. The  tlefeiltlallts 
made tlie fo l loni i~g exceptions and assignments of error and appenled 
to the Supreme Court:  

"1. The Superior Court erred in orerruling defeiidaiits' csception to 
the introduction of the report of accident on the Industrial Com~nission 
Form S o .  19, for the reason that  the said form was iilcompetcnt, imina- 
terial and irrelevant, and further, for the reason that tlie said form is 
made out by the North Carolina Industrial Commissiol~ and requlrecl 
to be filed by them and is not binding on the defeildailts. 

2. The  Superior Court erred in signing the judgine~lt appearing ill 
the record, for that the said judgment is  based on an erroileous con- 
clusion of law, in that it holds that Lonnie G. Russell at the time of his 
death was an employee of the Western Oil Company, when all of the 
evidence shows that  he was not such an employee. 

3. The Superior Court erred in signing the judgment appearing i11 
the record, for that  it holds that  tlle report of accident filed by the de- 
fendants with the S o r t h  Carolina Industrial commission, pursuallt to 
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the rulcs of said Cornmissioil and on the f o r n ~  rnadc out b -  the said 
Comrl~ission, being Form S o .  19, is cornpetcnt evidence to cstablisl~ that 
Lo~niie G. Ru.sell was all eniployce of tlir. Jlrestern Olil C'o~npa~ly,  at 
t l ~ e  time of his death. 

4. Tl~ci Superior Court errccl ill s i g ~ l i ~ i g  the judgi~~eli t  a p p e a r i ~ ~ g  in 
the record, for that the said judgmeut attcrnptr to d i rwt  thc l ) a p c l ~ t  
of bci~efits to t l ~ c  clairnal~ts, \\llich is a matter eaclus \cly v i t l ~ i u  the 
jurisdiction of the h d u s t r i d  Coimmissiori. . . 

5. Thc Snpcrior Court erred in  signing the judgmeilt appearing lu 
the record, for t l n t  the said judgulel~t directs that  th: costs he taxed 
against the defrndant and that  said costs fillall include a reasonable at- 
torneys' fce for plaintiffs' courlsel, which is a niatter exclusircly n i t l~ l i l  
the jurisdictiori of the Industrial  Commissioii. 

ti. T l ~ c  Superior Court erred in signing the judgn ie~~ t  al)l)e:lring ~n 
t l ~ c  iword ,  for that  the said judgr~ici~t  o~e r ru l c s  defentlarits' objection 
a~i t l  exceptloll to the ana rd  of the Industrial Cominission directing pay- 
m m ~ t  of benefits uucler the Comperisat io~~ Ilct to tlie claimants." 

'111~' material facts \ \ i l l  be set forth in the opinion. 

( 'IJRIWJS, J. The f o l l o ~  i i ~ g  questions are inrolved on this appeal : 
(1) W a r  Lonnie G. IZussell a t  the time of his death, ail en lp lo~ee  of 
the  wester^^ Oil C ' o n ~ p a ~ ~ y  nithill the meaning of the Tl'or1u11e11's Corn- 
p e ~ ~ s a t i o i ~  Act of S o r t h  Carolina? We think so. 

( 2 )  11s tlie report of accident inade by the defei1d:~nt employer to 
the Industrial Coinmission competent eridei~ce before the trial Corn- 
missioiler ? W e  think so. 

(3)  I s  the judgment erroneous because, after affirming the ana rd  of 
the Illdustrial Coninnssion, it recites the terms of said award?  We 
thinlr not. 

(4)  I s  section b08l( r r r )  of the Consolidated Statutes of S o r t h  
C:1ro1111:1 c o n ~ t i t ~ t i o i ~ a l ?  TVe thiiik so. 

T l ~ e  first question: Was Idonnic G. Xussell an  cnlployte of the Western 
Oil C o n ~ p a n y ?  T e  thiilk so. The evitlmce of plaintiff was to the effect 
that the Western Oil Col11pa11y n a s  the owner of the srm ice statloll on 
t l ~ i ~  ?orlicr of Cl~arlotte aucl Koodfin strwts in the city of A:llcville, 
S. C. "That is the only filling station n e  operate direct." The  coutract 
dated 2 September, 1'332, betnee11 Rudsell and the Western Oil Conlpany, 
says : "The station to bi. operated uuder directloll ant1 control of JYesteru 
Oil ('oinpany." Xussell to sell the Tl'estern Oil Cornpai~y gasoline oil 
a n iarg i~l  of 2 cents per gallon and keep the station ope11 from 6 :00 
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o'clock a.m. to 10 :30 p.m., etc. J. Ray Stephens was ~ ro rk ing  at the time. 
as service station operator, nhen Russell was killed and v a s  employed 
by the president of the Western Oil Company, Incorporated. The presi- 
dent came around 3 or 4 times a day. The accounts of oil and gasoline 
sold on a credit nere  on forms furnished by the Western Oil Company 
and kept by t lmn and those to whom credit was given, were clesignatetl 
by the president. The  license to run  the station v a s  paid by M7estcrn 
Oil C6mpany. W. A. JIcGeachey, witness for defendant, testified ill 
pa r t :  "When this matter of giving this station to Mr .  Russell to operate 
came up, N r .  Shueg, president of Western Oil Company, said, 'We v a n t  
to hare  that station absolutely under our control and supervision, so we 
can dictate a t  any time the method of operation and can hal-e full control 
of the station.' One of our objects, of course, was to keep it up  to the 
standard which X r .  Shuey had set for it, and in addition to that  we 
wanted the right to have complete control of everybody that norked at 
this station and the employees of the station, if necessary; if one should 
become unsatisfactory to the MTestern Oil Company, n e  nanted tlir. 
right to go in and replace that  employee." . . . "Xr .  Shueg gave 
instructions to Russell as to how that  filling station should be rull more 
than I did, because he was the boss." . . . "f e were paying a i d  
guaranteeing Mr.  Russell as a part  of his employment a two-cent per 
gallon commission on the gas he sold." . . . "TFThen Mr. Rusaell 
died, the Western Oil Company took over the gasoline in that station; 
they took it over as their gasoline." 

111 the employer's report of accident to employee, signed by TV. C. 
Shuey, president, is the following: ' '(1) Name of employer-Western 
Oil Company." "(16) Xame of injured employee-Lonnie Graytien 
Russell." I n  ..ldcrilolt 2.. C'ondon, 189 N. C., 748 (755), we find : "The 
test of independence and agency or servant is laid down in 14 R. C. L., 
pp. 67-8, as follons: 'The vital test in detrrmining whether a person 
employed to do certain work is an indel~entlent coiitractor or a mere 
servant is the control over the work whicli is resened by the euiplo?e~.  
Stated as a general proposition, if the contractor is under the control 
of the employer, he is a servant; if not under such coirtrol, lie is nlr 

independent contractor.' " The case of Cf~eawe/L 0 .  l ' u b / c s h ~ n q  C'o., 204 
N. C., 380, is  readily distinguishable from the facts in this caae. 

I n  W e b b  v. Tomlinson, 208 S. C., 860 (861),  is the following: "Tlie 
evidence on the mooted question as to whether the deceased v a s  all 
employee or an independent contractor is susceptible of either i i~terpre- 
tation. The  findings of the Industrial Commission, therefore, are C O I L -  

elusive and binding as to all questions of fact." 
The second question: As to the report of the accident filed with the 

Industrial Commission by the Western Oil Company, we think it com- 
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petent evidence. The  Western Oil Company, a corporation, by its presi- 
dent) signed tlie report. H e  was s u i  juris. No fraud or mistake is set up. 
I t  lvas in the nature of an  admission and competent to  be considered in 
passing on the fact as to whether Russell n a s  an employee. 

The  third question: As to the judgment of tlie court below being 
erroneous; that in affirming the  award of the Industrial  Commission, 
ittrecites the terms of the award. We do not think this, if error, 
prejudicial. I n  Fraiwis 2;. W o o d  T u r n i n g  Co., 204 N. C., 701 (704), 
it  is said:  "There is  error, however, ill the j u d g n ~ e ~ ~ t  (1 recting that an 
ana rd  be made to the plaintiff for compcwsation to be p i t 1  by the 
defendants in accordance nit11 the provisions of the Sortli Carolina 
Workmen's Con~pensation Act .  The North Carolina Industrial Commis- 
sion, alone, has jurisdiction to find the facts on ~ h i c h  the liability of 
the defendants must be determined. 1 l ' ~ n b r r r y  v.  F n r l c y  Pforec. Inc., 
a n f ~ ,  79, 167 S. E., 475." 

Thc judginrnt of tlie court belov affirms the judgment of tlirl 3. C. 
Indnstrial Coinrnission a i d  reiterates its terms. K. C. ('ode 1931 
(Miehir~),  IOSl(bbb), is as follous:  " T p o i ~  ~ t s  01\11 motion or upon the 
applicatio~i of any party in interest on the yroulicls of a change in con- 
tlitiol~, t h e  Iirduqtrial ('o~nrnissioii may re1 ieu any an ard, and 011 sucll 
re1 icv makc ail a\\ arc1 ending, dirnir~ishii~g, or i~~creasin:  the conipcnsa- 
ti011 prc~ions ly  nv arded, subject to the rriaxliiiurii or miilimuni pl ovidcd 
in this cliaptcl; a l~ t l  sllall iinmediiltely se~lil to the p a r t i ~ s  a copy of the 
an:trtl. S o  sucali rcview ilia11 affect snch anart1 as regards m y  moneys 
p i t 1  but iio such reTic,n. shall hc ~ n a d c  after t w e l ~ e  il~oiltlls fro111 the 
(late of the last p a ~ m ~ i ~ t  of ronlpeilratioil pursuailt to 111 annrtl u l~de r  
thi5 cliaptrr." 

1)~fendants  contend that the judgment under tliis section should 
n l ~ r ~ l y  affirm or re1 e rw  the decision, but  on this record the judgment 
is not prejudicial. This is  a death claim where the m ~ o u n t  is fixed 
definitely. 

The foiwtli question: I s  8081(rrr) ,  N. C. Code of 1931 (Micliie), 
coilstitutional? W e  think so. The  section is as follows: "If the Indus- 
trial Cornmission at a hearing on reriew or any court bsfore which any 
proceediligs are brought on appeal under tliis chapter, shall find that  
such hearing or proceedings were brought by the insurer, and the Com- 
mission or court by its decision, orders the insurer to make, or to con- 
tinue, payments of compensation to the injured employ:c, the Commis- 
sion or court may further order that the cost to tlie irijuretl employee 
of such hear i r~g or proceedings, including therein reasonable attorney's 
fee to be rleterinined by the Commission, sllall be paid Ey the insurer as 
a part  of the bill of costs." 

Dcfcntlants contend that this impinges the Fourteenth -imendment to 
the Constitution of the United States, that '(the emplcyer and the in- 
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surer  a r e  both defendants in  the case, and  a n y  act x h i c h  puts  a greater  
burden or  pcnalty on one defciidnnt t h a n  it  puts  on tlic other  is a c k a r  
discrimination and  denies to  the  t n o  tlefendaiits, tlie equal protection 
of the laws and is  void and  illoperative." T h e  iiisurer is practically the 
real  p a r t y  to the controversy and  controls the  lit igation. T h i s  yery pro- 
 isi ion was considered a d  approred  i n  l t ' i l l inms u. ~ ' J L O V L ~ Y I I L ,  203 
S. C., 717 (720) .  

I n  dhmetl's case ( X a s s . ) ,  79 A. L. R., 669, this  qucstion of cost and 
attorney's fees a a s  ful ly  considered ci t ing cases f r o m  the Uilited States  
Supreme Cour t  a i d  the opiiiion by Chief Jzisflce Rugg,  sustailis ful ly  
the plaintiff's conteiition. (Headnote  ( I )  is as  follows: ''A statute  pro- 
viding t h a t  a morkiuen's compeiisation insurer seeking re\.iew by the  
reviewiiig board of a n  a n a r d  and ordered to make  or continu2 p~~ . ~ m e i i t s  
shall pay  the cost to tlie in jured  employee of such revicw, i ~ ~ c l u c l i n g  
reasonable cou~isel  fees, but  not p rov id i~ ig  f o r  the allowalice of costs or 
counsel fees to tlie insurer  if successful, and  operatiilg to i i~lpose tlielil 
on a n  illsurer successful i n  g e t t i i ~ g  a n  award reduced, docs not deprive 
the  insurer  of t h e  equal protectioll of t h e  laws, o r  of property n i t h o u t  
clue process of law, or iiifrilige the coiistitutional riglit t o  obtaiii justice 
11-itliout purchase." F o r  d ie  reasons given, thc  jutlgnieiit of tllc court 
below is 

Affirmed. 

F. C. FORESTER, A. F. PHILLIPS, L. S. LOIVE, C. T. DOUGHTOS, C. A. 
DIMJIETTE, L. A. HARRIS, IT. T. COLVAIID, J. C. ,\lcSEII,L, C. E. 
JCSIiIKS, IT. A. JLcSCILL, GOLDSTOX SMITH ASD T. C. CAUDILL, 
OX BEHALF O F  THEMSELJES A S D  OTHER TAXPAYER\ OF T H E  ToJJS OF 

SORTH WII.IiCSBOII0, r. TOWS O F  SORTH WILIiESBORO, 8. V. 
TOULISSOS, I.  E. PCARSOX, RALPH DUSCAS A ~ D  J .  C .  ItEISS, Coar- 
MISSIOSERS O F  TOWX O F  SOI<TH IYILIiESCOIiO, A S D  IT'. P. IiCLLT, 
TAX COLLECTOR, A S D  IT. B. SO,\IERS, SIIERIFF A \ D  TAX COLLECTOR OF 

WILIiES COUSTT. 
(Filed 11 April, 1031.) 

1. Schools and School Districts B c-Request for special election by 
school administrative unit held made in rertsonnble time under facts. 

111 this case tlie tlcfentltlnt city scl~ool atlministrntire unit was not set 
ul) until after IS June, 10X1, and on 30 June, it filed written request \\.it11 
the I~o:~rcl of commissioners of tlle city for an  clection to rote on n 11ro- 
1)oscd s1wci;tl supl)lrment:~ry scliool tax i n  the city. Sotice of tlie registra- 
tion aucl election \\ere 1)ublished substalltially as required by law. f l r ~ l t l ,  
tlie collectiol~ of tlie sltccial tax roted for a t  the election will not be cn- 
joined for failure of the atlministratire unit to file the vrittcll rt9cluest 
for the election on or before 13 June, it  apgt7aring that the n~acl~inery 
for the election was comnlenced within a reasonable t i u e  untler the 
facts and circumstances of tlle case. Chapter 562, Public IAWS of 1033. 
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2. Samc: Elections I d-Irregularity in election held not prejudicial on 
\vllolc record and result of election is not disturbed on appeal. 

The  r ~ p i s t r a t i o ~ l  Imolis fnr a n  election to  r o t e  on :I special supl~le-  
mc>nt:lry t ax  in a city school :~dmi~l is t rn t ive  uni t  were kept open fo r  
refistr :~tioii  for  four consccwtire Saturdays  prior to the election, hut  
tlironcli in:ltlvertc.~~c-t~ of the  officials were  closet1 t he  third Saturday before 
the election instc:ld of tlie second Saturday prior t h ~ r e l n .  Sot ice  of the  
r(s~'istr:itio~l and c,lcc.ti(in were duly publisl~ed and the  qucsstion was widely 
tliscusscd i n  the locality fo r  o r c r  n mouth before tlie election, and i t  
n l~l~earc t l  t ha t  the result  of tllc clcction was not affccatetl hy the  iund- 
r i ' r t ( ' l i i ~ ~  in filililig to l(e(~p tll? r(yistr : l t iol~ h001i~ I!]II\II  the second &ltulduy 
Ilrfore the c l t ~ t i o n .  Ileltl. although election ofticials should bc cnreful to 
co11t1nc.t c'lcxctio~is in suf)i;tnnti;il com~)li:ll~c?r with ln\v, the levy of' the 
slicc.i:~l t n s  : l l~l~rc~rt>tl  a t  the  clection \\'ill not be enjoined ulron suit  of 
s111i1c of 1 1 1 ( ~  t:1';11;1yt\rs. i t  :~ lq~c~ ; l r i~ r f  t11:tt the inntlrcrtenctt comlllninctl of 
\\.:IS 11ot ]rrcjutlit.i:ll ul!orl the rn t i r c  r tw)rd .  

A \ ~ , ~ ~ ~ : . t ~ .  11y p l a in t i f f s  f r o m  Pinl;. .T., a t  C l l ~ a ~ ~ l h c r s  i n  ('li:irlottc, S. ('., 
27 Oc*tol~er ,  1933. F r o m  TT'rrx~is.  , \ f i rmet l .  

I > I h i s  i s  :i civi l  :lctiou 1)rouglit hY tlic p ln i~r t i f fa ,  n l i o  :irr t a s p a y c ~ s  nut1 
c i t i w i ~ s  of t l ic t o ~ v ~ i  of S o r t l i  TYilkesboro, \v l i ic l~  i s  :I s(.liool : r t l ru i l~ is t r :~-  
tivc, uirit u i i t l ~ r  tlic Sr l lool  X : l c h i ~ i e r y  -\c*t of 10:',3, ngailrst tlic t l r f t~~ i t l -  
n ~ ~ t s ,  tlic~ to\v11 of So r t11  T i l k c s b o r o ,  a n d  TV. P. I<(>lly, t a x  i-ollt,c.tc~r of 
tllv t o ~ v ~ i ,  i w t r a i l i i ~ i g  t h e  t ie f imla l~t : :  fro111 co11e~ti1ig a11 a l l tye t l  .sllcc3ial 
sc~11ool t ax ,  f u r  tile i.t':~soli a s  allrgctl tlic  plaintiff.^, t h a t  tht, c~lvctioil 
llrlil f o r  s:~it l  spc~aia l  scliool t a s  i n  sl i t1 s l1c~i t11 s(alioo1 t a x  n i l i t ,  i s  yoit1 
:111il of ]lo cffcct, :11lt1 t h a t  bo th  tht> 1m.y :i11t1 t l ic tas i s  i l l ~ y n l  mid r o i t l ;  
t l i ~  cliiv: w l i c f  sougllt  i n  t h i s  : t r t i o~ i  is i ~ ~ j u n t ~ t i v ( ~ ,  1)r:lyilig f o r  a p e r m a -  
n ( ~ l l t  i l i j u l ~ r t i o l i  agnil ist  tlic t le fc~i t la i i t s  cwjuining t l i e~ i l  f r o m  tl le collrc- 
tioii of t l i ~  n l l t ~ g ~ t l  t n s .  T l i c  p l a i ~ i t i f f . ~  app l i ed  f o r  :1ntl ol)taillctl a 
tell ipora? r c s t r n i ~ i i ~ i g  ort lcr ,  \\llicrli by co~lsch~it of t h e  1~:trt ics ui1dt.r 
('. S., 8.X. \\.as l lc:~rtl  by h i s  H o n o r ,  J u d g e  IIoyle S i n k ,  autl  f r o m  : ~ I I  

:rfitl:t\it-. ill tliix c:tu.t2, ant i  a f r e r  a rgu rncx t  of counsel  f o r  tlic p la in t i f fs  
:111(1 tl:4'c11tla11t,s, rlic cou r t  finds :IS facats: 
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"That a special election was called in the city administrative school 
unit for the town of North Wilkesboro on 4 July,  1933, by the board 
of town commissioners, upon a written request filed by all of the mem- 
bers of the board of trustees of S o r t h  Wilkesboro city school administra- 
tive un i t ;  that an  election was held for the purpose of voting a special 
levy to supplement the school funds in said school on 15 August, 1983; 
that iiotice of said election was duly given in a local newspaper pub- 
lished in the town of S o r t h  Wilkesboro, as provided by law, and that 
said notice set forth that  on Saturday, 8 July,  Saturday, 15 July ,  
Saturday, 22 July,  Saturday, 20 July,  were designated as registration 
days and that  all parties desiring to vote in said election mould have to 
register during this period before he or she would be entitled to cast 
their ballot in said election; that  Saturday, 12 August, 1933, was desig- 
nated as challenge day;  that  the registration books for said election 
closed on the third Saturday instead of the second Saturday before the 
election; that  there liere '715 duly qualified electors registered for said 
special election and that a majority of the duly qualified electors reg- 
istered for said election cast their vote in favor of the special levy; 
that the election was fairly and honestly conducted by the election 
officials; that  a judge and marker were appointed in favor of tlie special 
levy and against the special l e ~ y ;  that the election was conducted and 
carried on under the law governing gcneral elections and the Alustral ial~ 
ballot s~s t e rn  as near as practical; that during the period the registration 
books n ere open for registering voters, there were a number of newspaper 
articles in the local nenspapers circulated in the town of North Wilkes- 
boro in favor of the sl~ecial levy and against the special l e y ;  that the 
election x a s  widely cliscussed by the Toters of the tonn of North Wilkes- 
boro; that tlie registration books were kept open for four consecutive 
Saturdays and that the closing of the books on tlie third Saturday in- 
stead of the second Saturday before the election did not change the 
result of the election. That  the S o r t h  Wilkesboro city administrative 
unit was not set u p  by the State School Co~nnlission of Korth Carolina 
until after 15 June,  1933; that the board of trustees of North Tilkesboro 
city administrative unit, within a few days after the school commission 
had set u p  the Sor t l i  Wilkesboro city administrative unit, filed a written 
request v i t h  the board of town commissioners asking the ton n commis- 
sioners to call an election within the corporate limits of the town of 
S o r t h  Wilkesboro, which request was not filed until after 13 June,  
1933. 

"That the School Machinery Act, Public Laws, 1033, provides, that 
upon ~vr i t ten  request of the school trustees of the city administrative 
unit filed ~ v i t h  the tax levying authorities of such unit. that tlie tax 
levxing authorities of such unit sliall provide that an election be held 
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15th  d a y  of J u n e  on forms  p r o ~ i d e d  by  the S ta te  School Commission." 
Plaint i f fs  contend this  provision is  mandatory.  I t  is contended by de- 
fentlants tliat the  adniinistrative uiiit fo r  the  town of S o r t h  TVilkesboro 
was not set u p  un t i l  a f te r  1 5  J u n e ,  1933, and therefore i t  was impossible 
to  file a request fo r  a special election un t i l  a f te r  t h a t  date-on 30 Julie, 
1933. Tlie board of trustees of the  S o r t h  TT'ilkcsboro un i t  filed a writtell 
petition requesting tha t  a special election be lield to levy a tax of 20 
cents on tlie $100.00 valuat ion of property, tlie t a s  to he used to supple- 
melit tlie salaries of teachers and  other expenses incidelital to tlie open- 
ing of tlie S o r t l i  TT'ilkesboro high school. Tlie board of comlnissioiiers 
of tlic t o n n  of S o r t l i  JT'illiesboro on -1; J u l y ,  1033, called tlie special 
e lcct io~i  to  be licld 011 1 5  August,  1033, appoint ing a registrar am.1 two 
judges, one i n  favor  of the  t ax  and one against the  tax. S o t i c e  of the  
rcgistratioii a ~ i t l  election was publislietl substalltially as  requirctl by h n .  

T h e  defendants contend tliat the  mat te r  v a s  directory. Tlie plaintiffs '  
contention cannot be sustained f r o m  tlie facts and circumstailces of this 
casc. Tlic niacliiiiery for  tile election was commenced wi t l i i~ l  a r e a ~ o n a b h  
tiiilc under  tlie facats and c.ii9cumata~iccs of h i s  case. 

r , l l l e  secolid c o ~ i t c n t i o ~ i  of plaintiffs, i s  to t h e  effect tha t  the electioli 
11 as  lield oil 1 3  -1ugust. 1033, but  tlie registration bcolrs x e r c  ordered 
and kept open on S a t u r d a y :  8, 15, 22, :nid 29 J u l y ,  and not the fol- 
l o n i ~ i g  S:~turclay ill August-the law requir ing f o u r  Snturdaya and a 
S a t u r d a y  for  clialleiige d a y  prior  to tlie elcctioii. 011 tlie other hmid, the 
defenda l~ ts  collteiid tliis n a s  iuac l~er ten t ly  d o w  by tlic co~i in~iss io~ic rs ,  
but tliis did not affect the  result of the e l e c t i o ~ ~ ;  that  oli the Saturdar .  
i n  questloll, 110 voters preseuted tllcnisel\es f o r  rc.gistrutioii, either a t  
the polliiig p l x e  or to the registrar personally. Tlie elect io~i  \ \ as  tlis- 
cussed pro and con f rom the date  of -1; J u l y ,  1938, n.lien i t  v a s  o r t l c r d  
by the com~ilissio~iers, to 13 -lugust,  1033, ~ r h e n  the electiou was actually 
lieltl, 71.5 voters registered for  the special election. At  tlie elcrtion, thcre 
w r e  3S3 votes vast fo r  t ax  aud  03 votes against the tax. 

U i ~ d e r  the  facts and  circumstances of tliis case, we see no harlii has  
collie to plaintiffs froni this  il iacl~crteiice and plaiiitiffs' coiltention can- 
not be sustained. " I n  H i l l  u. S k i n n e ~ ,  169 S. U., a t  page 412, i t  is held : 
'The  ul t imate co~iclusioils f roni  the  authori t ies  is thus  stated i n  -1. S- E., 
Elic. ( 2  ed.) ,  a t  pp. 755, 767 : T h e  general priiiciples to  be tlran.11 froni 
the authorities are, tliat holiest mistakes or nierc o~iiissions on the p a r t  
of t h e  election officers, or i r regular i t ies  i n  directory matters,  eve11 though 
gross, if not f raudulent ,  will not avoid a n  election, unless they affect 
the result, or a t  least render i t  uncertain. B u t  if the irregularities a re  so - 
great  tha t  tlie electioli is  not conducted i n  accordance ~ i - i t h  l a x ,  either 
i11 forni  o r  substance, and  there a r c  matters  of substance tliat render 
tlle result uncertain, or 71-l~etlier they a r e  fraudulent  and  tlie result is 
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nlntlc doubtful  t l l c r ~ b y ,  the  r c t u r m  slloultl be set asicitl.' " l ' en land 1 , .  

I l tyson C i t ~ j ,  100 S. C., 140  (148) .  
W c  do 11ot th ink  on the  ent i re  r c w r d  that  the c20urt helow erred ill 

rtlfusing to coi~t i i iue the tciiiporary r c s t r a i i i i ~ ~ g  order to the f i m l  Ilc3nri11g. 
I t  appears  f rom the  record t h a t  thc taxes to  a grea t  extent, 11:l~e h e m  
paid utider the l e r y  made. A s  to them, the  question m a y  be academic. 
\VP .;cc no prejudicial error  on t l ~ e  record, llut n e  m a y  say that  all elec- 
tion.: ~l ioul t l  11e cart,fully c o t l d ~ ~ c t c d  under  the law, of course :l subi tant ial  
compliar~ce is a l l  tha t  is required, but  public officers callnot he too care- 
f u l  i n  t l w v  matters .  T h e  jndglilent of the  court below is 

Alffirmecl. 

(File(1 11 April, 1934.) 

. b r ~ . ~ r ,  1,- t lefenilm~t f r o m  Finlcy,  J., nt J a n u a r y  Term,  1034, of 
I 1~ : sn~nsoz r .  -1ffirmetl. 

T h e  1)l:lintifF i n  th i s  x t i o n  is  a citizen of the S ta te  of S o r t l i  Carolina, 
ancl :I rmiclc~l~t of H~~ndersonvillcc ' J ' o ~ ~ ~ i s l l i p ,  i n  I l cndcwon C o u ~ ~ t y  ill 
said S t a t e ;  the t l c fc l~ i l ; r~~t  is a no l~~c ' s idcn t  of the Si:l.te of lTortli  Caro- 
lina, Lut O T Y I I S  a ~ i ( l  n ] : i i ~ ~ t a i ~ i s  a SLIIIIIN:,~ l i o n i ~  in l I e ~ ~ c l ~ ~ r s o ~ ~ ~ i l l e  Tol \ -~ i -  
shill, n.liich ad<joi~is tlic lloli~c of the p1:xintifI'. 

1 1 1  h is  co1iil)laint ill this :wtion, t l l ~  p l ; l i~~t i f f  alleges: 
"4. T h a t  the tlcfendant, r o i i t r i ~ i l ~ g  : i ~ i d  i~lalieiously i~ l tenc l i l~g  to in-  

jnre  sail1 111:li1itiff in llis good name, fa111c ant1 c r t d  t, ant1 i n  u t te r  

bring tllc plaintiif into public vxlltlnl, i ~ l f : n l ~ y  and di.grncc ant1 to  
i m p o ~ c r i s l i ,  opprc~saar id  r u i n  him,  the  plaintiff, Iicrctofore, to  it, on 
20 Deccinbt~r. 1933, \ ~ i t l i o u t  a n y  prob:~ble c a u w  nl lnte\  ,r, cli:~rgcd 11in1, 
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the  said plaintiff, before W. P. Whi tmire ,  justice of the  peace, v i t l l in  
and f o r  Hendersonville Tonnsh ip ,  said county and State ,  ~ ~ i t l l  feloni- 
ously stealing or concealing upon t h e  preniises of the plaintiff, s i tuate  
i n  Hendersonville To~vnsh ip ,  certain stolen personal property, to w i t :  
One sewing macliine, d a y  bed and  linen, mattress  and pad, one lot of 
silver, one clock, etc., and  with l i a ~ i n g  said stolen articlcs conceded 
on the premises of t h e  plaintiff, and tliat the said defendalit i~laliciously 
ant1 without probable cause, procured said justice to  g r a n t  a ~ v a r r a n t  to 
search t h e  house and  premises of the  plaintiff, and  tha t  said justice 
issued said TT a r r a n t  accordingly, and  t h a t  tlie said issuance of the search 
~ v a r r a n t  was obtained a f te r  tlie said justice had  comme~ited that  he n a s  
great ly surprised t o  hear  of such charge against Bob Pressly, the p l n i ~ i -  
tiff liereill, and a f te r  due caution by  t h e  justice to the  defendant t h a t  
tlie said plaintiff was a niaii of excellent and  high standing, a ~ i d  due 
caution f r o m  the said justice tliat defendant should be very careful ill 
such undertaking, and  aft?? the said defendant had  inquired of the said 
justice the coilsecluelices of said action upon his, the d e f e ~ ~ d a n t ' s ,  par t ,  
ill tlie event no stolen goods n e r e  found upon the premises of the said 
plaint i f f ;  aiid a f te r  tlie said dcfendaiit had made efforts through the 
police officers of tlie city of I1e11;lersoiirille t o  obtain a siiiiilar nar ra l i t ,  
aiid l ~ a d  been refused such n a r r a n t  and  liacl been told by the police 
officers tlint said Pressly v;as a l ~ l a n  of the higlicst s tanding i n  the co~ii-  
nluiiity and could not be reasonably suspected of sucli feloily or other 
violation of tlie l a w ;  that ,  a s  plaintiff is adrisect aud b c l i e ~  cs, tlcfeiltlant 
had  bccii iirformed by telegram or otliervise a t  Miami,  Fla.,  tha t  sonie 
of the  articles of personal property i n  his  residence liere liatl been re- 
moved, and tha t  defenclalit arr ived i n  1Iendcrsoliville, i n  aforesaid StL1tc 
a i d  county, on 20 Dccember, 1033, ant1 ni t l iout  otlier cause t l i a ~ i  his  
own ~naliciousiless against the plnint i3,  a n J  hi.; malicious disposi t io~l  to  
do the plaiiitiff h a r m  and in jury ,  as  l ierei~iaf ier  alleged, and  ill u t t w  
disregard of t l i ~  colisequences to  tlic plaintiff of liis, tlie d e f c ~ i d ~ r n t ' ~ ,  act, 
p r o c u ~ w l  tlie issuance of the afoi~esaici search var rau t . "  

"5. T h a t  said scarcli ~var ra i i t ,  nlicii i t  had beell procured by the de- 
f e n t l a ~ ~ t ,  as  aforesaid, was delivered by :he aforesaid justice into the 
poswssio~i of Zcb C o r ~ i ,  deputy sllerilf, of the aforesaid S ta te  and  county, 
and  Se th  Etlmoiidsoii, policr officcr of the city of IIendersouville,  fo r  
execution; tliat the  aforesaid officers inin~ediately came to the place of 
busi~iess  of 3 Ic In tyre  Plullil~ilig aiid I I c a t i ~ i g  Compaiiy i n  Henclersoli- 
ville, n liere plaintiff is eniployed as  a p lumbi i~g  and  lleatiiig espert ,  and  
 ad^ ised plaintiff of t h e  action t a l w l ~  against liiul by defeliclant, nllere- 
upoii plaintiff inmletlintely departed liis place of business, wit11 :lie 
officers, and  r e l i t  to plaintiff's home, i n  I-Iendersonville, where the de- 
fendant  w s  waiting, and tha t  thereupoil, nnd i n  t h e  presence of plain- 
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tiff's wife, and some of the plaintiff's neighbors, ~vlio v ere a t  that  time 
visiting plaintiff's wife at his home, plaintiff's house n a s  searched by 
the aforesaid officers, and in tlie presence of defendant, and one other 
person who was with the defendant a t  tlir time, nhose identit? is not 
exactly knowi~ to plaintiff, but who nas,  as plaintiff is I J ~ W  advised and 
believes, a f r i e i~d  and attorney of the defendant, n h o  11ad accon~~xmied 
the defendant from Miami to Helitlerson\ illc; that  the home of plaintiff 
was completely searched by thc aforesaid officers, from tol) to bottom, 
they having examined beds and other artivles for tlie J l s co~ery  of any 
alleged stolen property belonging to tlic defeiidant, ill tlic presence of 
the defendant." 

"6. That  after said diligent search had been made, ant1 none of the 
goods searclicd for found, said Zeb Corn, deputy sheriff, as aforesaid, 
the defendant, the defendant's friend and attoniey, ant1 tlie aforesaid 
Seth Edmondson, departed from plaintiff's prcrriises, but before doing so, 
plaintiff asked the defeiidant if he was si~tisfied and illrough, and the 
deferidant replied that  he was; that  thereupon tlie said colriplaiut and 
wirc.11 n.:crrn~lt, ropy of n l ~ i c l ~  is hereto attaclicd, m:irkccl Exhibit ,I, a ~ i d  
prayed to be nlatle a part and parcel of thi. l~aragrapli  of tlic conlpla i~~t ,  
n a s  duly returned hy Zeb Corn, deputy ehcriff, as afcresa~tl, to IT. 1'. 
Whitmire, justice of the peace, as aforesaid, duly e~idorwtl in n urds ant1 
figures as follows : 

"20 l)eccinber, 1933, due search made and 110 property found-Zeb 
Cor l~ ,  11. S.; that  110 property belonging to the dcfel~clal~t n a s  fount1 
upon the premises of the plaintiff, iior has ally such plopcrty e1c.r bcwi 
in the posbessio~~ of tlie plaintiff." 

"7. Tlmt sliice tlie returii of the aforesaid complaint and search n a r -  
rant  elltlorsetl by Zeb Corn, deputy slicriff, as aforesaid, the defendant 
lias not further prosecuted pla~ntiff ,  and as plaintiff ic adxised a i d  be- 
 lie^ es, has abandoned said prosecution, aud has in nonise niatle r tyara-  
tion for tlie colossal i r ~ j u r y  doncx p la i l~ t~fk  thereby." 

The pla~ntiff  furtlier alleges that  as the direct and proxiinate reault 
of the wrongful and nialicious acts of the defendant IS alleged in the 
coniplni~it, he lias suffered actual damages in the sum of $10,000, and 
is entitled to recoTer of the defendant pu i~ i t i r e  damages in the sum of 
$10,000. H e  p r a j s  judgment that lie recolcr of the ticfendant the sum 
of $10,000, as  actual, a i d  the sum of $10,000. as pun it^\ e damages. 

-1tt:tcllecl to and forinilig a part  of the cornplalrit is a copy of the 
af idar i t  sigiied by the defendant, oil n l ~ ~ c l i  the seaicli varrai l t  \\as 
issued by the justice of the peace. 

111 apt  tinlc, the defe l~dal~t  demurred to tlie coinplai ~t on the grouild 
that the facts stated tliereln are not sufficient to constitute a cause of 
actloll. Tlic demurrer was o~erru led ,  and the defendant esccptecl and ap- 
pealed to the Supreme Court. 
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11'. C. J feek ins  for p l a i n t i f .  
E d w a r d  11. X c M a h a n ,  and D'Arcy S.  W i l l i a m s  for defendant .  

C o s s o ~ ,  J. T h e  facts  alleged i n  t h e  complaint i n  th i s  action a r e  
sufficient t o  constitute a cause of action f o r  malicious prosecution i n  
which the plaintiff is entitled t o  recover of tlie defendant  damages, both 
actual  and punit i re .  56 C. J., 1255, 24 R. C. L., 727. See  Shazu v. X o o n  
(Or . ) ,  245 Pac. ,  316, 45 A. L. R. ,  600. There  is no e r ror  i n  the o rJe r  
overruling the  demurrer .  I t  is  

, M r m e d .  

THE TEXAS COMPANY v. CHARLES W. PHILLIPS. 

(Filed 11 April, 1934.) 
1. Reference 4 a- 

Where defendant sets up no plea in bar, and the pleadings indicate tlie 
necessity of' examining a long account between the parties, defendant's 
exception to an order for compulsory reference will not be sustained. 
S. C. Code, 5T3(1). 

2. Reference D b- 
Where a party escepts to an order of reference, and files exceptions to 

tlie report of the referee, and tenders issues thereon, but fails to demand 
a jury trial thereon in apt time as required by statute, he waives his 
right to trial by jury. 

APPEAL by defendant f r o m  Harding,  J., a t  August  Term,  1934, of 
C A B A R R ~ .  Affirmed. 

T h i s  is a n  action brought by plaintiff to  recover f r o m  the defendant, 
$290.75. Allegations of the complaint,  i n  part ,  a re  as  follows: " ( 2 )  
T h a t  the defendant was employed by the  plaintiff, a s  i t s  agent, to  sell 
and deliver gasoline and other products of the  Texas C o n ~ p a n y  and  to 
collect f o r  and remit  same. (3) T h a t  the  defendant, as  such agent, re- 
ceired and collected, or was otherwise possessed of divers sums of money 
f r o m  divers persons, n-ithin three years  f rom the  date  of the  summolls 
i n  this  action, a n d  af ter  deducting al l  credits due the  defendant, there 
still remains due and owing to t h e  plaintifS f r o m  said defendant, the 
sum of $290.75." 

T h e  answer of defendant, i n  part ,  is as  follows: " ( 2 )  T h a t  defendant 
was employed by the plaintiff as  i ts  salesman, to  sell and deliver gasoline 
and  other products  of t h e  Texas Company and  collect f o r  same, and  to 
report and  t u r n  over the  amount  collected by h i m  to the plaintiff's Con- 
cord agent, which he d i d ;  except as  herein admitted, the  allegations of 
paragraph  2 of plaintiff 's complaint a r e  expressly denied. ( 3 )  T h a t  i t  
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was the duty of defendant, when n sale was made, to make out an order 
or  niemorandum thereof in  duplicate and to delirer o ~ i e  copy thereof 
to the customer and to turn  one copy over to plaintiff's Concord agent, 
vliich he d id ;  except as herein admitted, the allegatioi~s of paragraph 
2 of plaintiff's complaint are expressly denied." Tlie defendant set up  
no plea in bar. 

Tlie defendant denied the indebtedness and set ul) a counterclaim of 
$120.00. An order of reference by Judge Clement, a t  the August Term, 
1030, is as  follows: "This action having been called and i t  appearing 
to the court tliat the trial of the issues of fact requires he examination 
of a long account: I t  is, therefore, ordered that a compulsory reference 
be had and that  W. H. Beckerdite be, and lie is htreby appointed 
referee to hear and determine the issues both of lam and fact in this 
cause and report his  findings to this court. T o  tlie al~ove order both 
plaintiff and defendant except. J. 11. CLEAIELT." 

The report of the referee is as follons: "To the Superior Court of 
Ca!)arrus County: The undersigned having been appoii ted as a referee 
to hear this cause and report his findings of fact and lan-, files the fol- 
l o ~ i  ing report :  The  cause was Iiearct antl LI transcript of evidence, to- 
gether n i t h  exhibits filed and introduced as eridcncc, is herewith trans- 
mitted, and from the evidence 1 find the folloning j'acts: (1)  The 
tlefentlant \ \as appointed as agent for the plaintiff aml in accordance 
with his duties as such agent. tlcli~erctl merchandise to various cus- 
torncrz, and collected for such dcl i~cr ies  of nierchandisc~. ( 2 )  That  the 
defendant dc l i~e red  the merchandise rcpreseiited by the tickets intro- 
duced ill e ~ i d e n c e  antl I fiiid as a fact that the tlefclidarit failed to pax 
over a i d  :~ccou~it  for a sum ill excess of $290.75, which said sun1 was 
collcctcd for merchandise delivered as agent for the plaiiitiff. (3) That  
the tlefend:lnt subscribed for certain stock and paid from time to time to 
plniiitiff to  apply on said stork subscription tlie total i,um of $120.00; 
tliat said stock \ \as  not dclirc~retl to deferitlalit by plaiiitiff. ( 4 )  That  
by reason of his failure to a c c o u ~ ~ t  for collectio~is for n~erchandise, and 
after applying a set-off, tlie sum paid on his stock :,ubscription, de- 
fendant is indcbtcd to plaintiff ill the sum of $170.72. Conclusions of 
lav : From the foregoing findings of fact, I conclude a i d  find that the 
plainti8 is entitled to judgment :ig.ain~t the t lef~ndant in the sum of 
$170.75, antl costs of this action. Respectfully subn~itted, this 4 A\ugust, 
1933. Mr. 11. BECKERDITC, Referee. 

Filed 4 L\ugust, 1933." 
T o  the report of the referee, tlie defendant filed exc,xptions and ten- 

dcred t n o  issues, but n o ~ \ h c r e  docs it appear in the record, that he 
dcrna~~tleti a jury tr ial  upon the issues tendered. Tlie judgnmit of tlie 
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court below is  as follows: "This cause coming on to be heard, counsel 
for plaintiff and counsel for defendant being present in open court, 
counsel for plaintiff mores the court for judgment confirming the report 
of the referee. Counsel for  the defendant ore tenus made demand for a 
jury trial on the issues set out in exceptions of the defendant to the 
report of the referee. Upon inspection of the report of the referee and 
the exceptions filed by the defendant to the report of the referee and 
the order appointing the referee and exceptions made to such appoint- 
ment, the court is of opinion that  the defendant has waived his right 
to trial by a jury, for that  no demand for tr ial  by jury has been made 
in apt  time as  required by statute and the opinions of the Supreme Court 
construirig such statute, and the defendant excepts to the order of the 
court holding that  the defendant has waived his right to have a jury 
tr ial  and appeals to the Supreme Court." 

The exceptions and assignments of error made by defendant are as 
follows: "Defendant assigns as an error the ruling and order of Judge 
Clement wherein he orders a reference of the case over defendant's ob- 
jection. Defendant assigns as  an error the ruling and order of Judge 
Harding wherein he holds that the defendant has waived his right to 
h a w  a jury tr ial  on the issues submitted and tendered with his excep- 
tions to the report of the referee." 

Hartsell d Hartsell for plaintiff. 
11. A'. Il'illiclms for d e f e u d u n f .  

CLARKSOX, J. W e  do not think that either one of the exceptions and 
assignments of error made by defendant can be sustained. -1s to the 
first : S. C. Code, 1931 (Nichie) ,  sec. 573(1), is as follo~vs: "Where 
the parties do not consent, the court may, upon the application of either, 
or of its o~vn  motion, direct a reference in the following cases: (1) 
Where the tr ial  of an issue of fact requires the examination of a long 
account on either side; in which case the referee may be directed to 
hear and decide the whole issue, or to report upon ally specific question 
of fact inrolved therein." 

The pleadiug of plaintiff arid the answer of the defendant, indicated 
"the examination of a long account on either side." The  defendant 
set up  no plea in bar. Lumber Co. v. Pemberton, 185 S. C., 532. I n  
Bun/, v. Ecans, I91 N. C., 53.5 (539), is the fo l lowi~~g  : "It  is generally 
agreed that the civil issue dockets of the State are greatly corigested 
by reason of the OT-erwhelming increase i11 business incident to the 
progress and expansion of comnlercial and industrial activities, and for 
this reason, it is perhaps, not amiss to be reminded of the practical 
~ ~ i s t l o m  contained ill an utterance by Faircloth, C. J., in Jo11es v. Eea- 
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v ~ n n .  117 S. C.. 2.59: 'Our  s tntutrs  r c l a t i ~ ~ g  to t r ia ls  b y  rcfcrees serve 
:i nsc~fnl ~ I I Y ~ I O S C ,  :111tl rn l~s t  be lihcr:~lly co~~s t r l i e t l .  Thc'y xi11 ant1 siiii l~lify 
t l ~ c  n o r k  n-liicli would otlicr~visc fal l  u l ~ o n  tlic court and  ju ry ,  and o f t m  
es l~c( l i t e  tlic li t igation niitl snvc tlic par t ies  f rom trouljl; mid cspeiisirc3 
trials,  and a rc  n s a v i ~ ~ g  in t ime t o  n-itnesses and  ntto--11cys.' " Dril/ers 
Co. 1 % .  Il'orfl!, 117 hT. C.. 515; 9 / l ry  7%. Roqcrs, 170 N. C., . i 3S ;  ntrker  r .  
h'tiic.cct,,l.s, 176 S. ( I . ,  2 2 9 ;  Ijccr~h ,,. J l ~ ~ ( ' i ~ ~ ~ r t i i c ~ l t ~ .  19.' S. C., 42;  I I o c i ~ ~ r ~ ~ ~  
7 ? .  l i ~ q l ~ l n ~ t t 7 , s .  I D S  S. C., 2S2; Illfq. Co. 1.. T10r?2, 2 0 3 S .  C., 732. 

A s  to the second : Tho defendant tlid not denland a ju ry  t r i a l  upoll 
the issucs tc~iderctl ,  1,- ]lot cloii~g so, i t  is ~ v c l l  settled tliai n t r i a l  ljy jury 
is  n.aivce1. I n  C'ofion I l l i l l s  I ! .  alla.sli~t, 200 S. C., 228 ! 329) ,  i t  is licltl: 

1):lrty who n.oul,l p rescrw his r ight  to  n jury t r i a l  ill a conlpulsory 
rc~fc~rc~uc.e niu.st oh jwt  to  the ortlcr of rc~fcrc~nre :it the t ime i t  is i n a t l ~ ~ .  
ni~tl o11 tlir cmiiilig ill of the rcport  of the' reforcc, if i.. br  n t l rc r~v ,  hc. 
sllol~ltl scasonnbly filc exccl~tiorl.; to  p:~rtic#nlar f i ~ i d i ~ ~ g s  of f : ~ c t  made 
1,. thc. refcwc,  tender nppropriatc  issues I):\SCII 011 t l l ~  f ,wts  1 ) o i n t ~ d  out 
i n  tlrc csccp t io~ls  nntl raisctl by the l)lc:rtlings, and  t l e m ~ ~ l t l  a jury trjill 
011 ear11 of the issues thus tc~itlc.rcd. TTTil,~i,,i 7>.  Fcathcrs'cjnc, 1 2 0  S. (:., 
446, 27 S. E.. 1.34; 1-cllstrfon 2'. C'oicy. 101 S. C., 24-13, T S. I+:., Gi2 .  
T h i s  was ilot time ill the i i i s ta i~ t  casr. Alltlloiigli a 1 ) n r t ~  nlay (1111y E I I ~ C I .  
11is o11jcc.ti1111 to tlle ori1c.r of rcferc~icc,  11c llnay ~ c t  wail-c liis riplit to a 
jury tri:il 11y f : ~ i l i ~ i g  to n s c r t  such r i g l ~ t  tlcfinitoly a1111 spccificnlly ill 
ear11 c s t ~ q ~ t i o i i  to t l ~ e  ~.eferec's rcport :nltl 1)y his  fnilillg to t c ~ ~ t l c r  the 
l)rolwr issue.;. : l / l i ' ! j  r .  Rogc'rs, 170 S. C'.. ;ISS." 

I t  lilay 11e 11otct1 that  t l ~ c  tes t imoi~y  t:~l<(~li btlfore tllc referee is ]lot ill 
tllc rccortl, C. S., 277. F o r  the i.cxaaons g i ~ c u ,  the j u t l p ~ e l ~ t  of the court 
bclo\\- 111ust b:> 

Al f i r l l l e~ l .  
- 

HES1)I~:RSOS L:CIT.I)ISO A K D  T,OA\K A S S O C I A T I O S  \ A D  I. R W A T K I N S ,  
T I ~ U S I E ~  v 9.  R IKJIi\\-Er.1,.  I IT-^ cra~t i i .  TIIE CITY OF HI:SI>CRSOS, 
( 'IrJI%I:AS 1:ASIi ,\ST) T I I U S T  ('C)hIF'.\r\'Y A \ I )  F I R S T  KATIONAI,  
E A K I i  \ \ D  H I ~ S I ) I < I ~ S O S  BCI1 , I ) ISG AS11 I,OAh' AFSOCIL\TIOS h \ D  

I I3 TTA\TI<ISS. T I ~ L ~ ~ E I .  1. J. C IIAJII,I:TT. SIIERIPF YAK<'12 
( ' O C S T T ;  C'ITI%I:SS E A K I i  A S D  T R U S T  ( 'OJIPANT \ \ D  F I R S T  
S A T I O S A I ,  BANIi .  

(Filed 11 April, 1924 

Xttnclllnc.nt E b: Tauition U b L r x y  nlldcr attaclmlent has priority orcr 
snbscquent l c \ y  on pcrsonalt~ for payint'nt of tales. 
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BUILDING A S D  1 . 0 ~ ~  'G. BUR\VEI.L A S D  BUILDIXG A N D  1 . 0 ~ ~  \I2). HAMLETT. 

subject to the prior levy under attachment, and the attaching creditors 
are  entitled to a prior claim on the proceeds of sale of tlle l~ersollalty. 
S. C. Code, 500s. 

APPEAL by  plaintiff f r o m  I'arA el-, J., and  a jury, a t  Sovembcr  Special 
Civil Term,  1933, of VANCE. N o  error .  

T h e  r e c o d  contailis this  agi-eernent of counsel: "It i5 ulitlerstootl and 
agreed by the  attorneys, represelitnig the  IIci~dersol l  J h l t l i i i g  and Loan 
Association e t  al., plaintiffs i n  this  case, a11d the attorneys rcprc.scnting 
tlic defendants, S .  B .  Burwell  c t  a / . ,  and J. E. Hanilet t  e f  nl., tha t  tlie 
pleadings herein filed against S .  B.  B u r n e l l  r f  al., are  tlie same as  i n  
tlie case of I Imderson  Buildilig aiitl Lcaii A\ssociatioll e t  (17. r .  J .  E. 
ITamlett, sheriff, et  al . ,  n i t h  tlie esccption t h a t  S. B .  Burwell  tlltl riot 
file all alisncr, ancl stated t h a t  he noulil  be guided by the  court'z dwisiori 
i n  the case of Heiitlersoii Building and Loan Association e f  ni, c. J. E. 
Hamle t t  e t  a/., and  i t  is  furt1ic.r xgreecl tha t  tlle clerk of the  Superior  
Court of TTance Coulity, S o r t l i  Carolina, .hall certify to tlie Supreme 
Court  of the S ta te  of S o r t l i  Carol ina only the case of Hendcrion Guild- 
i11g aiid Loan h s o c i a t i o n  e t  a?. c. J. E. Halidet t  e t  a?., and that  s .  n. 
Burwell e t  a/.,  ni l1  be guided by tlie court's decision ill tha t  case." 

T h e  judgment of the court belolv n a s  as  follows: "This  cause eomirig 
on t o  be heard before 11011. n. H u n t  Parker ,  judge presiding, ant1 a 
j u r j ,  a t  the Soveniber  Special C i \ i l  T e r m  of Vance County Superior  
( 'ourt ,  1033, 011 rnotioi~. thc forcyol i~g act iom ha \  iug  becli co~isolitlated; 
tlic, is>uc l i a ~ l l i g  btell bul~nlittccl to tlir! jury and fou~i t l  os fo l lons :  
TYlien tlie C'hrysler automobile, ofice fu rn i tu re  and fixture.. Inn l ib ra ry  
and boolicases of R. S .  NcColii .  as described in the  compla;iit, n e r e  
s e i ~ c d  on b April,  1033, by J. E. Hanllet t ,  sheriff of Ta11c.c County, a l ~ d  
S .  B.  Burne l l ,  c i ty  clerk and  t a x  collector of Hcnc le rso~~.  u e r e  tiicy 
lie111 u ~ ~ d e l  a 1 n l d  attaclirnent licn issued ill the  case of C i t i ~ c n s  Gaiik 
a i d  Trus t  Co. 1;. R. S. McCoin on 30 March,  1 9 3 3 ?  h s v e r :  Tea. T h e  
court fiiltlii~g as  a fact  up011 the admlssio~is  of tllc plaintifl  tha t  the 
l ~ r o p c r t y  situated 011 youilg Street  i n  tlie city of He~ic lc rso~i  a11d knovli  
:ts the XcC'oiil office buildiiig on nhicl l  plaintiff held liotes secured by 
clectl of tiuat,  n a s  sold under  forcclosure by I .  B. W a t k i i ~ s ,  trustec, on 
2 ;  Xarcl l ,  1033, a t  ~ \ l l i c l i  tliiie arid place the IIcilderson Uuilillng and 
Loan L2ssociat io~~,  a sol\ elit, going and respoilsible corporation, became 
the last ant1 liigliest bidder i n  the  sum of $12,500. T1i:lt no x lva~iccd  
bitl \r us made 011 :aid p roper t j ,  and iio leport  tlicrcof x i s  iiiatle to the  
clerk of Superior  Court  of Vailce County, and  t h a t  more than  tcn days 
liacl e l a p c d  f rom the  date  of tlic sale on 45 Xarc1.1, ulitil the n o t ~ c e  
give11 by l iendcrson Building a i ~ d  Loan Associatioli fo r  said property 
uiitlcr their  bitl made on 25 X a r c h ,  1033, and said trustee credltetl sald 
notc nit11 purcliase price of said property i n  the sum of $12,200. 
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("1\71ierefore, on motion of &I. A. B u n n  and  P e r r y  8: Kittrcl!, a t torneys 
f o r  tlrfciidants, i t  is ordered, adjudged a n J  ilecrcetl tha t  plaintiffs take 
notliiiig by t11eir act ion;  i t  is  fu r ther  ordiwtl ,  ailjudgetl and dt crtcri 
that  n l i m  othcr property b e l o n g i ~ ~ g  to R. S. I fcCoin  nttachctl by tlcfelitl- 
an t s  h a i  hccii  old and  the procceds tliereof applied to  their  debt ;  if 
sutall lwoccwlq f r o m  said otlier p roper t j  i s  sufficient to  llay the  debts of 
said tlcfriitlants as  eTitlcnced by jucigmcilt~ :rud a t t a c h i i l c ~ ~ t s  of wit1 
deftwdauts ill full ,  tlieii a ~ i d  ill t l ~ t  CI ent,  the nioiicy n o r  i n  the li;~iltis 
of the clwlr of tlie court,  being the  procceds f r o m  the  sale of tlie personal 
property ~ i o u  i n  c o n t r o ~ c r s y  and  n m o u n t i ~ ~ g  to $360.00, sllall bc bubject 
t o  tlw tax l e l y  of tlie sheriff of T'ancc Pouii ty  mid tlie tax collector or' 
the ci ty  of Henderson. 

" I t  is f u r t h e r  ortlcred, atljutlgetl a i d  tlccreed tliat tlw restraining 
order livrctuforc issueil be alicl tlie sunle is clissol\etl, a i ~ t l  tllr dieriff of 
V a ~ ~ r c  County m ~ d  t h e  tax  collector of tliz c ~ t y  of H c n d t r s o ~ i  autllorizetl 
t o  l)roc.ectl ill the collection of taxes as l ) r u ~  idcd by law ill the cascz of 
delinquent tawL,.  l ' lai~ltiffs '  actioils a r c  d~smisseti ant1 plaintiffs a r e  
t a s d  witli tLc col ts  of these actions to bc co:nputed hy  t h e  clerk. 

R Hra T I'~RKLR, J u ( 1 q ~  Prealdzny." 

Tlic pl i , i~i t i f l  iuatle Iruliierous e s c c p t i o ~ ~ s  am1 : ~ s ~ i g ~ i n i c n t s  of cr1.o~ 
aird appealed t o  the  Supreme Court .  

I r v i n c  I?. 1T7a/X (71s a i d  J l .  C. Pearce for p la in f i t /  
l ' e r r ! ~  L(: l<iflrell and  A. A. Bunn for defendants .  

C~.\RI<SOS, J. TVe tliinlr t h a t  it  is o111r neczssary on this  a p l ~ e a l  to 
c o n ~ i t l t ~  oil(, question : IXcl tlic C'itizciis B:ri~k and  T r u s t  Coriipany, tlic 
def (~nth l l t ,  h a l e  a pr ior  r ight  to  plaintiff, ou account of itz :r:taclinicnt 
n p i n - t  tli? 1wrsol1al p ropr r ty  of R. S. N c P o n ~ ?  W e  tliillli so. 
S. C. C o J t ~  (Allchic),  1031. scction 7956, i n  !)art, is a, fo l lons .  

T a x e s  shall not be a lien upon persoiial property,  except \rlicrc otllcl- 
~5 isc  pro^ itlet1 by law, but froin a levy thereon," ctr.  71ic licii for  111: 
pa>lilcnt of r;r\es assc,ssd a g a i ~ ~ s t  p e r w n a l  propel t y  ntt: chcs o : ~ l l  f rom 
tlic tiate of levy tliereon, subject l o  ccrtaln cxcmptionq q~ecifietl  111 

Const.. L\r t .  V, secs. 3 and 5, C'cli.aiarphii1 I .  I'lynzi,uilr, 1% S. ('., 90. 
S. ( I .  Code (Micliie),  section 5036, is as  follov s : ('TIM p r r s o ~ ~ a l  1)rol)- 

er ty  of the taxpaycr  shall he lel ictl upo11 anti sllall be sold fo r  the iatlh- 
faction of 111s t a w s  before resorting to 111s real cst:rte, if suf ic;e~i t  p ~ r -  
so~ia l ty  subject to l e l g  and  sale call be foulltl in  the  couil y of the sheriil  
h a r i n g  tlie tax list i l l  liantl : 1'1 01  idctl, i t  sllall he i i i c u i n b e ~ ~ t  up011 the  
t a x p y e r ,  mortgagee or  otlicr lieriholder on taxpayer's realty, if said 
u~or tgagec  or  otlicr 11c11holdt~r liui notific4 tlie :.litsriff that  Ilc lioltla iuc-11 
~ l ~ o ~ ~ t g q e  or  otlier lieu, to pomt out to the s h e r i a  p e ~ w ~ ~ a l t y  out of 
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nl i ich the taxes m a y  be made or  else such taspaycr  shall forfeit  his  
r ights  under  this section and his  real  estate shall be subjcct to tlie h e n  
for  taxes a s  if no other property had  been listrcl by him." 

T h e  dcfe~l t lant  sheriff, J. E. Hanilet t ,  testified: '(1 don't recall the 
(late, but I had seized this  same property unc!er a n  nt tachnlc~l t  of the  
Citizens B a n k  and Trus t  Company hefore the  property was pointed out 
to m e  for  taxes. A t  the t ime the  propertp v a s  pointed out to m c  with 
request to levy on it  f o r  taxes, i t  n a s  then i n  nig custotlg under a n  
attachment." 

T h e  plaintiff pointed out the  property to the kheriff, a f te r  the v a r r a l ~ t  
of a t tacl lniel~t  by defendant hank. 111 ' I ' rust Co. c. -1ItC'ot11, u11/c, 272,  
th i s  a t taclmie~it  n a s  licltl valid. I11 Penland c. lea the^ xootl ,  1 0 1  lT. C., 
210 (514) : ' 'Tlierc can be bu t  one actual  ley. of one or nlore esecutions 
upon personal property a t  olle and the \ame t i ~ n e ,  bccausc tlic officer 
ill making  tllc same seizes or gets p o s v ~ s i o n  ant1 control of it  ant1 llns a 
special property tlierein mid onncrsliip thcreof tli:~t e s c l u d e ~  and pre- 
vents other like l e ~  ies, n h i c h  l e v ,  lioncvrr,  aa u c  ]in\-e alrcady scea, 
places t h e  property i n  custodia lrgis,  to  be applied i n  proper mres i f  
~ i e c d  be, to other esecutioils. Other  officcrs hav ing  like exccntion.;, may  
make other levies upon the  same property, but thcse TI ill be c o n s t r u c t i ~ e  
i n  tlicir na ture  and entitle tlie officere n i a k i ~ l g  them, i n  tlic;r orclcr, t o  
h a r e  the property o r  the  proccecls of the sale thereof a f te r  the rsecntions 
under  and i n  pursuance of which the first actual  l e ~  y proper v a s  made  
shall be satisfied." 

111 IIanzbley v. W h i t e ,  192 11'. C., 3 1  (S. c., 192 X. C., 624). 34. we 
find tlie follox ing : "Attachment partakes of tlie n a t u r e  of a n  esecution 
before judgment ( J o h n s o n  v .  TT'hzlden, 166 S. C., 1 0 4 )  ; and as  tlic 
lien begins with the levy of the  at tacl ime~it  ( - 1 i c X ~ l l u 1 ~  1 % .  Parso~zs ,  52 
S. C., 163) .  i t  is subject to  al l  others of pr ior  date  and superior to those 
of subsequent date. JIorehead c, 22. R., 96 S. C., 362. ,is remarked 
by XT.  Jus t i ce  -1Iafthezcs ill Fmedtnan's  S .  Le. 1'. C'o. v .  E u d e ,  110 1'. S., 
717, ' I t  is the  execution first begun to be executed, u111e~s otlicrwise 
regulated by statute, which is  entitled to priority.' " 

Pla in t i f f  cites IV. C. Code, 1931 (Pclichie), 8008: "What  subject of 
levy.)' W e  callnot give it  the constmction pu t  on i t  by plaintiff, i t  does 
not impinge 011 t h e  pr ior i ty  of the clefendalit bank, untler its attach- 
ment. The position here taken i s  determinative of the  colltro\ersy. 
T h e  other  matters  we need not discuss. T h e  exceptions and as.igntnents 
of e r ror  made by plaintiff canilot be sustained. W e  find 110 e r ror  i n  the 
judgmeut of the  court below. 

No error. 



IS TIIE SUPREME COURT. 

(Filed 11 April, 1934.) 

1. Wills D a-Evidmce held to support finding that dec~=asecl's domicilc 
was in county in which will was offered for probate. 

The last actual place of rcsitlence of the deceased is not dc t~r rn i~ ln t i rc~  
of his domicilc in rcy:lrtl to the jnristliction of the c l~~r l ;  in prol)ating 
his will. but t.l~aa:e of domicile is to bc  tlctrnnincil I$ his intent to 
ahnnclon his first domicilc and nc'qnire anotllcr else\~llere. and where 
t11c1.e is criclc~nce that he was born in the county in \~l l ich his will was 
offc,re.d for 1)rol)nte and continncil to lire there cscept for tem1)ornry resi- 
clcnce for I)nsinws purposes in otll'r states nt rnrions times, and t11:lt lie 
intentlcyl to return here ant1 rc~g:irdcd this State as  his tlomicile. i s  held 
snificicnt to I);~sc*a fintiin; tllilt his domicile was the colunty of prol~nte, 
:rlthnugl~ there was some coliflict in the eridelice. 

2. Appcwl and Error J c-Ifindings of fact supported by evidence arc 
conclusive on appeal. 

Whcrr the clt>rlc of the S~iperior Court has found from sufficient cri- 
t1c11c.c th:rt t l ~ e  t1tw:lserl  as clornicilcd in the county crf ~)rol)ate, ant1 tlii!: 
f i ~ ~ d i n g  is :~Ririilcd I?$ the Superior Court, i t  is conclusirc on appeal to the 
S ~ ~ l ~ r e r n e  Court :~ltllough the eritlcnce is conflicting. 

A \ ~ ~ ~ :  \I, by pet1tiont.r~ f r o m  Moorc, Spec i d  Judge, a t  I lccrmber Spe- 
cial T e r m ,  1933, of WAYAE. . \firmed. 

T l ~ i ,  i. :r ,l)ccial procectling instituted by t h e  petitioners before t h e  
clerk of the Superior  Cour t  of Waylie Collnt- ,  or1 28 ,Lugu.t, 1031'3, fo r  
nli ordcr  tliirt letters testamcntnry issued bg said clerk to  3frs .  E n m a  
F i ~ i l a y s o n  ('ulinoll, e s c ~ n t r i x  of $5. L. Fi i~l ; iyson,  dcccnml, be revoked 
anti ca~~cc le t l ,  and  t h a t  tlic probate  by  w i d  clerk oli 28 X l y ,  1 0 3 1 ,  of a 
c e r t n i ~ i  pap(>r- \ \ r i t i l lg  a s  the  last n i l1  and  tccit;~nimt of the wit1 TI. 1,. 
F i ~ i l n y m n ,  tlccenwl, i n  n l ~ i c h  the pt+itiolicru a r e  named a i  l c ~ : r t c e ~ ,  bc 
set asitlc : i ~ ~ t l  7-nc;ited, on the ground t h a t  the pait1 c1c1.k wa. without 
juristlichon to probate  said p a l m - ~ i r i t i n g  a ?  the lapt n i l '  nntl tc+ta~liclit 
of 11. I,. Fl~r layson ,  ,lecf,aseil, or to i s s w  raid letters tc.>t:rmentary, fo r  
that  : 

1. 11. I,. E ' i ~ i l n r m i  v a i  ~ i o t  doiniviletl at the t l a t ~  of his il(~ntli, or 
inrnretliatcly 1)r:'x i o u s t l ~ c w t o .  ill TTayne County, Sort11 Carol ina,  or 111 

a n y  o t l i ( ~  ( 'ou~i ty  111 w1(1 State .  
2. S o t  I r i n g  domirileti in  the Stat( ,  of Kort l i  Carol ina a t  or imnic- 

clintcly p r ~ ~  iou- to t!ic. tlatc of 11ir death, 11. L. Finlnybon tlicil out of said 
State ,  l c , a~ i l ig  iio asset> ill W a y ~ i e  ( 'ounty, or i n  ally county ill bait1 
State. 

A t  t l ~ c  11c:lrillg of the proceedilig by the clerk of tlir~ Superior  ( 'our t  
of Wayne  Coulity on the p e t i t i o ~ ~  of the petitioners :rml t h e  a n s n e r  
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thereto of the respondent, evidence was offered by both the petitioners 
and tlie respondent, Mrs. Emnia Finlaysou Cannon, in support of their 
respective contentions, the respontlcnt contending that  at the date of his 
death, 11. L. Finlayson mas domiciled in Wayne County, S o r t h  Caro- 
lina, the petitioners contending the contrary. On consideration of all 
the eridence, the clerk found as a fact that a t  the date of his death, 
H. L. Finlayson was domiciled in Wayne County, North Carolina, and 
on this finding denied the petition. The  petitioners excepted and ap- 
pealed to the judge of the Superior Court of Wayne Count- .  the 
hearing of the appeal, the judge found from all the evidence that "the 
testator, H. L. Finlagson, n-as born and raised in the city of Goldsboro, 
in Wayne County, North Carolina; that Wayne County is the domicile 
of his origin and that  he had never abandoned said don~icile, or acquired 
a donlicile in any other county or Sta te ;  and that  at the date of his 
death, H. L. Finlayson was domiciled in Wayne County, Sort11 Caro- 
lina." 

From judgment affirming the order of the clerk denying their prayer 
that the letters testamentary issued to Xrs .  Emma Finlayson Cannon, 
executrix, be rcvolred and canceled, and that the probate of the last will 
and testanlent of H. L. Finlayson, deceased, be set aside and vacated, 
the petitioners appealed to the Supreme Court. 

11'. 9. Dees, F. P. Parker, Jr., Langston, ,411en LC. T a y l o ~  and Chris- 
fian, Barton & Parker for petitioners. 

R. D. Johnson, T .  Gray Haddon, a d  Dickinson (6 Bland for re- 
spondent. 

C o s s o ~ ,  J. The findings of fact, with respect to  the domicile of IT. L. 
Finlayson, a t  the date of his death, made by the clerk, and approved 
by tlie judge of the Superior Court of Wayne County, on petitioners' 
appeal from the order of the clerk, mere supported by competent eri- 
dence, and are therefore conclusive, Although there was conflict in the 
eridence, the findings of fact are not subject to review by this Court. 
Lumber Co. 1;. Finance Co., 204 N. C., 285, 168 S .  E., 219; Tyer c. 
Lumber Co., 188 N.  C., 268, 124 S.  E., 305; I n  re Xar f in ,  1 6 5  -1'. C., 
472, 117 S.  E., 561. 

I n  the last cited case, it is said:  "Domicile is  a question of fact and 
intention. Hence, to effect a change of domicile, there must be an actual 
abandonnient of the first domicile, coupled with an  intention not to 
return to it, and there must be a new domicile acquired by actual resi- 
dence a t  another place, or within another jurisdiction, coupled with the 
intention of making the last acquired residence a permanent home. The 
judge finds that  no such change took place here." 
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Tlic fact ,  a s  shown by all  the eridcnce i n  the instant  case, tlint a t  the  
t ime of liis death i n  the  city of Richmond, Virginia ,  3. L. Finlayson 
resided i n  said city, is  not determinat ive of t h e  question presented by 
this  proceeding. T h e  evidence was a t  least conflicting a s  to  his  iriterition 
t o  make his  permanent  home i n  tlic city of Richmond. There  \ \as  evi- 
dence tending to show t h a t  he resided i n  the ci ty  of ILichniond, as  he  
hat1 i n  ATorfolk, and  New York,  f r o m  t ime to time, f o r  business reasons 
olily, and  tliat a t  n o  t ime did he iutend t o  make  h i s  permanent  home 
~ l s e n l i e r e  t h a n  i n  the  ci ty  of Goltlsboro, W a y n e  C o u n y ,  X o r t h  Caro-  
lina, where h e  was born, and  where, a t  ller death, he brought tlic body 
of his wife f o r  burial.  I t  is significant tliat a s  one of the executors of 
liis x i fe ' s  ni l l ,  he caused the said d l  to he probated i n  W a y n e  County, 
ant1 t h a t  h e  returned to Goldsboro, i n  Wayne  County, to  h a r e  his last 
will and  testanleiit d rawn by a n  at torney a t  law who rx i t l ed  i n  Golds- 
boro. Tlie will  offered for  probatc by  his  daughter,  who;e doiiiicile i i  i n  
this S ta te  arid wlio i s  named therein as  liis executrix, begins v i t l i  thesc 
words:  "1, H. L. Finlayson, of t h e  ci ty  of Goldsboro, mid c o u ~ l t y  and 
State." T h i s  will was executed by liim w l d e  h e  was  res ,ding i n  the city 
of Richmond, but contains no recital tliat his  home n a s  i n  said city. 
Tlicre is no e r ror  i n  the judgnmit .  

,\firmed. 

AIRS. ROSA BE1,LE PADGETT v. METROPOLITAN LIFE INSURANCE 
COMPANY. 

(Filed 11 April, 1934.) 

Insurance P b: R -Held: all evidence showed that death did not 
result from accidental mcnns covered by policy, a.nd nonsuit was 
proper. 

Wlierc a policy of life insurance contains a provision for additional 
btwcfit if insured should be killed by accidental means as dcfined by the 
policy, and the policy expressly lnwvidcs that the proT:ision should not 
corer dcntli nhilc insured was riding in an aeroplane otherwise tl~all as  
a far?-1)ayilig l)asseiiger: H e l d ,  an action on the accitlental death yro- 
vision is lxol~erly noi~suited where all the evidence tends to show that 
insured was killed while riding as  a guest in an aeroplane piloted by his 
eml)loyer wllo lml a l~r ivate  pilot's license expressly providing that the 
holder thereof was not authorized to carry passengers for hire, and that 
no fare \\-as itaid or contemplated by either. 

APPEAL by  plaintiff f r o m  Shaw,  Emergency Judge, a t  J a n u a r y  Term, 
1934, of LINCOLN. L2ffirmed. 
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This  is an action to recover on a contract attached to and made a 
part of a policy of insurance issued by the defendant on the life of 
Walton E. Padgett, husband of the plaintiff, who is named as the benefi- 
ciary in said policy. The  contract is  in words and figures as follows : 

Benefit payable in the event of death from accident as herein limited 
and provided. Supplementary contract attached to and made part  of 
life insurance policy S o .  3821917-A, issued on the life of Walton E. 
Padgett. 

111 consideration of the application for this contract, as contained in 
the application for said policy, the latter being the basis for the issu- 
ance hereof, and in consideration of six dollars and forty cmts, payable 
annually as  an additional pren~ium herefor, such payment being simulta- 
neous with and under the same conditions as the regular premium under 
the said policy, except as hereinafter provided, 

Hereby agrees to pay to the beneficiary or beneficiaries of record 
under said policy, in addition to the amount payable according to the 
terms of said policy, the sun1 of six thousand dollars, upon receipt, a t  
the home office of the company in the city of Kew York, of due proof 
of the death of the insured as the result, directly and independently 
of all other causes, of bodily injuries sustained through external, violent, 
and accidental means, provided (1) that  such death shall hare  occurred 
while said policy and this supplementary contract are in full force, and 
prior to the anniversary date of said policy nearest to the sixty-fifth 
birthday of the insured; ant1 (2 )  that  all preiniunis under said policy 
and this supplementary contract shall have been duly paid;  and ( 3 )  
that said policy shall not then be in force by virtue of any nonforfeiture 
provision thereof; and (4)  that  death shall ha re  ensued within ninety 
days from the date of such injuries; and ( 5 )  that  death shall not have 
been the result of self-destruction, ~i-hethcr sane or insane, or caused by 
or contributed to, directly or indirectly, or wholly or partially, by dis- 
ease, or by bodily or mental infirmity; and ( 6 )  that  death shall riot 
have resulted from bodily injuries sustained while participating in avia- 
tion or aeronautics, except as a fare-paying passenger, nor wliile the 
insured is in the military or naval service in time of war, nor as the 
result of violation of law by the insured." 

The insured, Walton E. Padgett, died on 31 October, 1932. At said 
date, both the policy of insurance and the contract ittached thereto 
were in full force and effect, according to their terms. The death of the 
insured resulted, directly and independently of all other causes, from 



(?ossox ,  J. A\t the t r i a l  of th i s  actitill i t  was a d m i t t e l  hp t h e  defeud- 
:lilt t h a t  the dent11 of Wal ton  E. Padgct t ,  the insured, n.as the result, 
tlircxctly anti iiitlepenclently of all  other rnuses, of bodily injur ies  m u -  
taiiictl by h i m  tlirough e s t c r m l ,  violent a ~ d  accideiita'. means, to TX-it : 
tlic crash of' :XII aeroplane i n  vhicl l  he  was r iding and n-hich was owned 
:~11(1 driven a t  t h e  t ime of the accident by E. 11. Byars ,  J r .  T h e  defend- 
a n t  dcliieil l iability t o  tlii: plaintiff mltlcr the s u p p l e i l ~ e ~ i t a r y  contract 
solely upon tlie grouliil t h a t  thc (1e:rtli of the  i n s u r e ~ l  resulted f r o m  
bodily ill juries sustained by l~ i i i l  while l~ur t ic ipa t ing  otlier&c t h a n  a s  
a f a r e - p a y i ~ ~ g  pasaellgcr, i n  a ~ i a t i o l i  or aeroli:~utics. 

,111 the  evidence tended to show tliat a t  the  tilnc 11e sustailied his  f a t a l  
i ~ ~ j u r i e s ,  the  imurct l  n-as part ic ipat ing i n  aviation or 3eronautics. H e  
-\vaj ridiilg i i ~  a11 aeroplane, e n  route  f r o m  Lincolnto~i ,  N. @., to Char -  
lotte, S. C. T h e r e  was no e r idc~ice  tellding to show ..hat t h e  insured 
\\-as n fare-paying p:mvnger. H e  was r iding ill the  aei-oplal~e with h i s  
eii~ployer, E. 11. Uyars, J r . ,  nl lo  held a pr ivate  pilot's :iceuse, issued to 
h im by tlie Uliited States  Depar tment  of Coluluerce. L t  v a s  expressly 
provided ill said license t1i:it t h e  lloldcr thereof was not authorized to 
t r u m p o r t  persolis or property, f o r  hire. A11 the  evidence showed t h a t  
t h e  i ~ ~ s u r c i l  was r iding nit11 h i s  employer, upon  the  latter 's invitation, 
and t h a t  110 f a r e  was paid or  contemp1ati:d by ei ther .  There  was 110 

error  i n  t h e  judgment dismissing t h e  action. I t  is  
Affirmed. 
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EASTERN BASK -4ND TRUST COMPAST v. TI7. R. SHBTV AXD HIS WIFE, 
R U T H  SHAW, BRADI-IAXI DRUG COJIPAWT HT AL. 

(Filed 11 April, 1034.) 

Banks and Banking H d-3Iaker mag not set off deposit in a.ssipor bank 
against assignee when assignment is made prio~. to assignor's in- 
solrenrg. 

Where a bank, the holder of a note in clue course, endorses and as- 
signs same before maturity to another bank, mid thereafter the assijinor 
bank bcconies insolvent, t l ~ c  m a l i ~ r  of the note, having a sum on clelmit 
in the assignor bank sufiicicnt to pay tlie note a t  the time it closed its 
ctoors, may not conter~tl that the assignment was void in the absence of 
evidence tliat the assignor bank was iasolrrnt a t  the time of its assign- 
ment or co~ite~nplatetl insolvcwey a t  that date, mid the assisnee bnlil i  mar  
maintain an a ~ t i o n  011 tlie note as a holtler in tluc course. 

A \ ~ ~ ~ s a ~  by  defendants, V. R. S l i a v  and his  wife. R u t h  S l ~ a n ~ ,  f rom 
Daniels,  J., at  J a n u a r y  Term,  1934, of CRAVEX. NO error. 

O n  25 April.  1927, the defendants, TTT. R. S h a w  and h i s  wife, R u t h  
S l ~ a ~ v ,  executed and delirered t o  the defendant B r a d h a m  D r u g  Company 
their  note fo r  the  sum of $300.00. T h e  said note is payable to the order 
of the  Bradharn D r u g  Company,  and  was due on 23 October, 1929. Be- 
fore i ts  maturi ty ,  tlie B r a d h a m  D r u g  C o n ~ p a n y  e~idorsed said note, and 
t ra~isferret l  and  assigned the same, for  l-alue, to the F i r s t  S ' l t ional  B a l k  
of S e w  Bern .  

O n  9 October, 1929, the  F i r s t  S a t i o n a l  B a n k  of S e v -  B e r n  ei~dorsed 
the said note, and  t ransfrrred and assigned the  same, for  ralue,  to the 
plaintiff. T h e  plaintiff is  nov t h e  holder i n  due course of the  said note. 
Interest  accrued on said note v a s  paid to 23 Apri l ,  1929. 

T h e  note sued 0x1 i n  this  action is one of a series of notes esecutetl 
by tlie defentlants TV. R. Sliaw and his  wife R u t h  S h a ~ v ,  and payable 
to  the  order of tlle Br :~d l iam D r u g  Compar~y .  T h e  said notes were 
secured by a chattel mortgage executctl by t l ~ c  n ~ a l w r s  and  duly rccordecl 
i n  tlie office of the register of deeds of C r a r e u  County. ,111 the  notca 
secured hy said chattel mortgage, except tlie uote sued on, h a w  been 
paid. T h e  said chattel mortgage was n r o i ~ g f u l l y  canceled in  the record 
by the B r a d h a m  D r u g  C o m p a ~ i y .  There  is now due on t h e  note sued 
on the s u m  of $200.00, with interest f r o m  22 Apri l ,  1929. 

F r o m  judgment tliat plaintiff recover of the  defendants, W. R. S h a w  
and h i s  wife, R u t h  Sliaw, tlie sun1 of $500.00, with interest on said s u m  
f r o m  25 Apri l ,  1029, and  tlle costs of the action, and tha t  the  cancella- 
t ion of t h e  chattel mortgage entered on tlie record by t h e  defendaut 
B r a d h a m  D r u g  Company bc stricken therefrom, the defendants, ITT. R .  
S h a w  a i ~ d  his wife, R u t h  Shaw, appealed to the Supreme Court .  
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POAIZOR, rT. Tlie F i r s t  S a t i o l i a l  13ank of X e n  B e r n  v a s  the holtlcr 
in  due course of the note sued on i n  this  action on 0 Octol)er, 1920. At  
saitl tlatc, tlic said K a t i o ~ r a l  B a n k  endorsed imd assigned said note, f o r  
~ a l u c ,  to  t h e  p1nintif-f. T h e  note was due and payable on 25 October. 
1010. 

7'11e F i r s t  Xat iol ia l  B a n k  of S c n  B e r n  closed i ts  doors and  ceased 
to do b u s i ~ ~ c s s  011 2.3 October, 1020, becauie of i ts  i n ~ o l ~ e n r g .  , i t  w i d  
date, the defendzuit, TiT. R. Sliaw, liad on deposit v i t l i  the said F i r s t  
LTatiolial B a n k  of x e ~ v  Bern,  a s u m  more tllan sufficient f o r  tlif pay-  
liient of said note. There  was no evidence a t  tlie t r i a l  of th i s  ar t ion 
tending to show tliat the F i r s t  xation:ll B n d i  of S c l v  Bern was in- 
~o11c11t or1 0 October, 1929, or tliat i t  conte~iiplated i n r o l ~ e i i c y  a t  said 
tlatc. F o r  t h a t  reason, tlle co~itentioii  of the defendmlts tliat the  t ransfer  
am1 assigiiment by said S a t i o n a l  Bank of the note  sue(, on was void, 
ant1 tha t  tlic plaintiff did liot become the 11older ill due course as the  
reiul t  of saitl t ransfer  and assigli~neiit, cannot be s u s t a i n ~ d .  

T l ~ c r e  n a s  no e r ror  i n  t h e  instruct ion of the court to  the j u r y  to the  
efl'ecst tliat if the j u r y  should find tlic facts  to  be as  al l  tlie evldc~ice 
tendoil to show, they s l ~ o u l d  alislver the th i rd  issue "Yes." T h e  judgnmi t  
is afir:ned. 

S o  error .  

AT1,;IKTIC LIFE ISSCRAS('E COBIPASY r .  SADIE JONES DET. 

(Filed 11 April, 1934.) 

I5ills and Sotes H a-Complaint alleging deficiency after foreclosure and 
interest held not demurrable for failure to allege nmturity and de- 
mand. 

In  an action to recorer deficiency after foreclosure, n coiul~laint alleging 
the execution of the notes uud deed of trust, foreclosure of the deed of 
trust and ayl,lic.:ltion of grocrvds of sale to the notes, cl?ficicncy in pro- 
tw'ds of sale in a sum ii:~n~ecl with interest from datc of foreclosure 
i s  I ~ l d  not demurrable oil the ground that it  does not allege said balance 
is clue ant1 unpaid or that demand therefor has been made and refused, 
the allegation of deficiency in l ) a y n w ~ ~ t  wi t l~  interest from date of fore- 
rlosure being sufficic~nt to slinrgc the maturity of the unpr.id balance, and 
the foreclosure being tantamount to demand for yayment, the comltlaillt 
being liberally construed a s  a whole upon demurrer. 

- i r ~ r ~ a r ,  by defendants f rom 1i'rizzelk, J . ,  a t  December Term,  1933, of 
CARTERET. 
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ISSUHASCE CO. ti. DET. 

Civil action to reco~-er $635.12, with interest from 7 Ju ly ,  1033, 
balance due on ten promissory notes, executed by Sadie Jones Dey aud 
her husband, C. P. Dey, to plaintiff. 

The complaint alleges : 
1. Esecution by defenclants to plaintiff, the present lioltler, of tell 

notes aggregating $3,750, dated 10 Jalluary, 1020, ancl deed of trust to 
secure same duly registered in Book 63, page 20-C, registry of Carteret 
County. h-otes were not g i w n  for purchase of land mortgaged to secure 
their payment. 

2. Foreclosure of deed of trust ant1 application of proceeds as paymellt 
on notes, 7 July,  1933. Defenda~its'  a t t o rwy  present and nlatle 110 

objection to  sale. S o  upset bid filed. Report of settlcmc~it was filed 
in office clerk Superior Court, Carteret C'oullty, to nllicli re fere i~w is 
hereby made a i d  asked to be taken as lmrt hereof as though so esllibitctl. 

3. Deficielicy in proceeds from sale amouiits to $632.12, nit11 ilitercst 
from date of foreclosure. Said notes were tendered to be ellrolled ill the 
judgment as  and nhen entered ill this cause. 

4. Prayer for judgment. 
Ikmur re r  interposed on the ground that the complailit does not state 

facts sufficient to constitute a cause of actioll, in that, it is  ~ o t  alleged 
said balance is nov  due and unlraid, or demand has beell mnde therefor 
and refused. Overruled; exception; appeal. 

Julius F .  Duncun for pluintifl-'. 
Kard  Le. T.lraid for defcndanfs, 

STACY, C. J. Viewing the allegations of the complaint u i t h  the 
liherality which the law requires 011 delnurrer, it  would seem that the 
allegation of deficiency in payment with interest from date of foreclosure 
is sufficient to charge the lnaturity of the unpaid balance, and, if uot 
otherwise alleged, the foreclosure was taiitamoui~t to demand for pay- 
ment. Wor th  c. S texar t ,  122 N. C., 258, 1 9  S. E., 570; 2 1  R. C. L., 119; 
1 ,lbbott's Forms of Pleading (3d),  338. 

I t  is  true, the complaint is little more than a skeleton (Thompson z.. 
Johnson, 202 K. C., 817, 164 S. E., 357)-wholly devoid of redund- 
ancy-but considering it in its entirety, it mould seem to be sufficient 
as against a demurrer. Meyer v. Fenner, 196 N .  C., 476, 146 S. E., 82;  
Blackmore v. Winders,  144 K. C., 212, 56 S .  E., 874. 

Affirmed. 
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(Filed 11 A4pril, 1034.) 
1. Trial A a- 

I t  is within the discrr~tion of the court, for cause showil, to  place a 
case a t  tlie end of tllc trial dorket, but a 1)rovision in the order that 
tlir case thus rc~n:~iii m t i l  l)lnilltiff, appearing i n  propria pcrsoncl, should 
employ counsrl is erroneous. 

,LPPEAL by plaintiff f r o m  llrarlitlL, J., a t  N O T  ember 'reriii, 1933, of 
C a ~ i ~ v u a .  

Ci\  i l  action t o  recol cr ~ l a i n a g ~ s  for  allegetl ( I )  n d i c i o u s  prosecution, 
( 2 )  abuse of procc>s, ( 3 )  trespass, aiid ( 4 )  v r o n g f u l  coilversion. 

T h e  anyni,r tlci~lcs the mater ial  a l k g a t ~ o n i  of the con~plai i i t ,  sets u p  
e ~ t o p p e l  hy jutlgi~icnt and  t h c  qtatute of lirnitatioils. 

I t  a p p a r i ~ ~ g  tha t  t h e  isiues a l e  i n v o l ~ c d .  thnt plaintifF is  arcustomcd 
t o  br i i ig~i lg suits m ~ t l  t rying tlicrn n i t h o u t  thr, altl of c ~ ~ u i l r i ~ l  a t  great  
loss of t ime  t o  the court,  tha t  he 1s u i l d e r t a k i ~ ~ g  to proietute  the prcscilt 
action In prop, ia p e n m u ,  and  t h a t  a t r i a l  of t l ~ c  cau,c ,  uiltlcr these 
c i r r~ ins ta i i ces ,  T\ 111 consurw a great  deal of uiiileceisary tlmc, tlic court 
orcleretl the case to  be placed a t  the k 1  of the  t r i d  docket, there to  
"rerlia~ii a s  the  last case oil tlie trial tlochet if ant1 un t i l  i~ounsel liceiiscd 
to  pract icr  111 Kort l i  ( 'nrol i~la  ~ i g m  h is  name, or thcir  ~i : l~l le ,  a5 couilsel 
fo r  the  plaintiff, nliicli n l ~ c i i  do i~e ,  shall be authori ty  t o  thcl clcik to take 
the c a w  f r o m  the  foot of the t r i a l  calelitlar autl place i on the tloclict 
f o r  t r i a l  a t  terin." 

I'laiiitif? appeals, assigniiig error .  

STACY, C. J. It n a s  clearly n i t h i n  the  discretion of the  court.  fo r  
cause slioun, to  place the case a t  the end of the t r i a l  docket. B u t  it  is  
p r o ~ i d e d  by C. S., 401 t h a t  a p a r t y  m a y  appear  "either i n  person or  
by at torney ill actioils o r  proceidingi  i n  n h i c h  he  is  ia t~~estet .1 ."  Thus ,  
the p r o ~ i s i o r i  requiring plaiiltiff t o  eiilploy counscl n o u l  1 seein to be a t  
variance n i t h  the  statute. 

It is t h e  general  liolding t h a t  a p a r t y  has  tlie r ight  to appear  ~ t z  

p~opr ia  persona or by counsel. T h i s  r ight  is alterriati\>. A p :~r ty  has  
n o  riglit to  appear  both by himself a n d  by courlqel. S o r  sliould lie be 
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permitted e x  g r a f i a  to do so. T a l b o f  1 % .  ' l 'albof 's  B e p s . ,  2 5  l l a r sha l l ' s  
Reports  (Ky.), 3 ;  C'omw. I - .  Younge l - ,  29 Cal., 147, 87 Am.  Dec., 164, 
and note;  4 C. J., 1322;  2 R. C. L., 937. 

I n  tlic instant  case, the plaintiff prefers "to go i t  alone." T h i s  is his  
right.  H e  m a y  not get to  first base, but he is entitled to  come to the bat. 

Tlie order will be modified as  indicated, and, as  thus  modified, it  will 
be affirmed. 

Xodified and  affirmed. 

HAZIX BATSON Y. CITY I A U K D R P  COJIPAST. 

(Filed 11 April, 1034.) 

Judgments L a-In o ~ d e r  to sustain plea of estoppel in action after non- 
suit court must find that allegations and evidence are practically 
identical. 

I n  order for a j.udgni~iit of iionsuit to operate as rcs ndj i rd icatn in a 
subsequent action brought under the provisio~ls of C. S., 415, it is required 
that the trial court find as n fact that the second suit is based ul~on sub-  
stantially identical a l legat i~~ns and evidence as  the first, and  liere re the 
trial court hears no evidence a i d  finds no facts his judgment dismissing 
the action ulwn the plea of estoppel by the former judgment is ljreinn- 

. turely aiid inadvertently n~nde. 

CIVIL ACTIOS, before C'ranmer, J., at  September Term, 1933, of SEW 
HASOVER. 

T h i s  cause n as tried i n  the Superior  Court  a n d  the plaintiff recovered 
damages i n  the sum of $12,230. T h e  t r i a l  judge set the  verdict aside and 
allowed motion of  ions suit upon the  ground tha t  t h e  plaintiff "upon her  
ow11 tes t imo~iy  is gui l ty  of contr ibutory riegligence." Upon appeal  to 
the Supreme Cour t  tlie cause was remanded. See B a t s o n  I . .  L a u n r l ~ y ,  
202 N. C., 560, 163  S. E., 600. T h i s  juclgment of nonsuit u a s  affirmed. 
Subsequently tlie plaintiff instituted t h e  p r ~ s r n t  action. 

Tlie coml~la in t  contai~iecl ~ i l a ~ i y  allegations substa~i t ia l ly  s i ~ n i l a r  to  
the  allegations ill the former complaint.  Honever ,  tlwre T\ere Ilen 
allegations of ~legligcnce. T h e  defendant filed a n  answer denying negli- 
gellee and  pleaded contributory negligence, and  f o r  fu r ther  defeilsea 
pleaded tlie t h r e e - p a r  s tatute  of l i~ l i i t a t io~ is  and  estoppel by judgmeut, 
asserting t h a t  the judgment affirmed i n  B a f s o n  C.  L a u n d r y ,  203 Y. C., 
93, constitutcd yes ad jud ica ia .  

K h e n  the case n-as called f o r  t r i a l  i n  the  Superior  Cour t  the plaintiff 
lodged a motion o7.e tenus t o  s t r ike f r o m  the answer the pleas of tlie 
s ta tute  of l imitat ion and of res adjzidicata.  I n  a rgu ing  the motion plaill- 
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tiff offered in evidence the original complaint in the fo-mcr  action and 
the cornplaint and ans\ver in this action and used "the fcrmer judgments 
ant1 opinion of the Supreme Court." The  defendant tllercupon movetl 
for judgment upon the ground that  the opinion of the Supreme Court 
was yes adjzitlicata. The court denied plaintiff's motion to strike the 
said pleas from the defcncla~lt's answer ant1 dismissed the action upon 
tlie d f ~ f e l ~ d a ~ ~ t ' s  motion, and the plaintiff appealed. 

~ ~ R o ( : L > E s ,  J. C. S., 415, permits a plaintiff to bril g a new actio~i 
within olle year after a jutlgnicnt of i ~ o n ~ u i t .  No point is matie that 
the present quit was not brouglit vitlliu a jcnr  after the judgment of 
nonsuit reportctl in Baison 2%. Laundry,  205 S. C'., p. 93. Conrequently 
the plaint~ff  had a right to b r i ~ ~ g  :I new action. I f  i t  s h ~ u l d  be held that 
tlic plea of ws acl judicafa  was :~pplic.ablt~ to the remedy set u p  b j  C. S., 
4l.i, it is ri~anifest that this statute noultl he \\ hittletl d 3 n n  to a nullity 
lwausc  every judgment of  onsu suit coultl tlicl~ be wt  u p  a3 a bar to a 
I I ~ W  a c t i o ~ ~ .  Thc csscntials of estoppel hy judgment arc smnmari~et l  ill 
Ilartr'ison v .  E ~ t c r e f t ,  193 K. C'., 371, 135 S E., 2SS, h ~ t  it is apparent 
that C. S., 415, n as enacted for t11c cxpress p u r p o v  of g i ~  iiig a plaintiff 
anotlwr clia11c.e if tlie allegations and eliclcncc narraritetl it. The case 
of IIatnpton v .  Spinning ( 'o. ,  19s N. C., 233, 151 S. E., 266, u~ldcrtooli 
to prescribe a standard by whirl1 to test autl dctermive tlie maintain- 
ability of tlic nrw action. Tliis limitation is stated a3 follows in the 
IIumpfon case: "But, if u p i  tlie trial of the ncn x t ion ,  u l ~ o n  its 
~rrcrits, . . . it  appears to the trial court. ant1 is fomitl by such 
court as :I fact, that  the secoi~tl suit is based upon substalltially itientical 
allegation and substantially ide~it iral  cl idrl~ce,  and that  the merits of 
tlic secoritl cause are identically the same, thereupon the tr ial  court 
should lioltl that the j u d g m e ~ ~ t  in the first action n a s  a bar or Tes 

utljut1;t ata, and thus elid that  particular litigation." 11 tlie case a t  bar 
tlic trial judge llcartl no eridence a d  fourltl 110 facts. llence it docs uot 
appear nlictlicr tlic merits of tlle l~resent  case are substantially identical 
to tlie foriner case or not. Therefore, the Court is of the opinion that 
the jutlglr~ent dismissing the action upon the plea of estoppel was pre- 
~natu ic ly  and inadvertently made. 

Reversed. 
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STATE O F  NORTH CAROLINA EX REL. THESIE E. DUA'N, ADMINISTRATRIX 
OF U .  P. DUNN, DECEASED, y.  E. R. DUNN, FORMER ADMIXISTRATOR OF 

G. P. DUNN, DECEASED, AXD NEW AMSTERDAM CASUALTY COlIPANY. 

(Filed 11 April, 1934.) 

Limitation of Actions B a-Right of action against bondsman of former 
administrator by administrator d. b. n. accrues upon his appointment. 

An administrator d.  6. I L .  appointed after the removal or death of the 
former administrator has a right to sue the bondsman and the former 
administrator or his personal rcrwesentatire for breach of the statutory 
bond, and since the cause of action by the administrator d .  b. 11. does 
not accrue until his appointment, the action by such administrator is 
not barred as against the bondsman until three years subsequent to his 
appointment. C. S., 441 ( 6 ) .  

 PEAL by the defendant S e w  -1msterdam Casualty Company f rom 
illoore, Special  Judge, a t  S o r e m b c r  Term,  1933, of J~EIKSTOS. ,lffirmed. 

G. P, D u n n  died intestate i n  Johnston County on 23 April,  1926. 
O n  27 Apri l ,  1926. t h e  defendant E. R. Dunn,  h a r i n g  first filed bond 

a s  required by s tatute  (C.  S., 33) ,  was duly appointed and  duly qualified 
a s  administrator  of t h e  said G. P. Dunn,  deceased. 

O n  7 December, 1929, the defendant  E. R. D u n n ,  who had not filed 
a final account as  administrator  of G. P. Dunn,  deceased, pr ior  to  said 
date, pursuan t  to a n  order of the  clerk of the  Superior  Court  of J o h n -  
ston County, filed another  bond as administrator  of his  intestate, i n  the  
sum of $6,000, nit11 the  defendant  Kern Amsterdam Casual ty Company 
a s  surety. 

O n  1 August,  1932, the  defendant E. R. Dunn,  who llad iiot filed a 
final account as  admillistrator of G. 1'. D u n n  deceased prior  to  said date, 
was r e n ~ o r e d  by the clerk a s  administrator  of his intestate. 

O n  S October, 1932, the plaintiff was duly appointed and duly quali- 
fied as  administratr ix  d. b. 7 1 .  of G. P. Dunn,  deceased. 

T h i s  action was begun by the plaintiff on 22 October, 1932, to  re- 
corer  of the defendant E. R. Dunn,  former administrator  of her  in- 
testate, and  of the  defendant S e w  Amsterdam Casualty Company, 
surety on his  bond, the  amount  due to the plaintiff b y  the said 33. R. 
D u n n  as  former administrator  of his  intestate. 

T h e  action was referred to a referee fo r  t r i a l  and  was heard on cx- 
ceptions to his  report.  T h e  exceptions were overruled, and  the defendant, 
S e w  - lmsterdam Casualty Company, appealed f r o m  the judgment t h a t  
plaintiff recover of the defeiidants the  sum of $6,000, to be discharged 
upon t h e  payment  to  the  plaintiff by  the  defendants of the sum of 
$3,639.32, with interest f r o m  27 April,  1928, and the costs of this action. 
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STATE v. JAMES SI-IEFFIELD. 

(Filed 11 April, 1 9 3 . )  

1. Hornicide G d-Intcndccl rict i~n,  lut by some of shots, may exhibit 
wounds to .jury to show rnngr of bullets and that f,btal shot might 
hnvc hit 11i11i. 
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2. Homicide A a-Person shooting at another and killing third persotr 
is guilty in same degree as though he had killed intended victim. 

Where the  evidence upon a t r ia l  fo r  murder  tends to show tha t  the  
defendant fired several shots nit11 tlie purpose of killing a cert:lin ~ ~ e r s o n ,  
t ha t  one of the shots hit  and killed an  innocent bystander, t he  degree of 
the  crime will be gorerned by the  same principles a s  if the one defendant 
actually killed was  the one for  whom the f a t a l  shot was  intencled. 

3. Homicide G d-Animus between defendant and intended victim held 
competent in prosecution for murder of innocent bystander. 

TT'liere upon a tr ial  for  murder  the evidence tends to show tha t  tlie 
tlefend:~nt intcwcled to kill a person axainst  whom he had malice, nncl 
rlint one of the  sliots hit  and liillecl a n  innocent byst:nltlcr. i t  i s  coml]e- 
tent to  sllo\v t ha t  the iiitenrletl victim and  the accuscd lint1 a sc'15ons 
quarrc l  \\.it11 cnch other of several y m r s  standing tha t  continued u p  to 
the  t ime of the  fa ta l  sliooting, and  a s  both parties gavc their  version of 
the  quarrel ,  the  admission of the  intended victim's terrimony tlicrcof was  
not  prejudicial. 

4. Criminal Law G b-Testimony held competent as tending to con- 
tradict defendant's testimony constituting alibi. 

Where defendant sets u p  a n  alibi t ha t  he  Tvas wit11 another person a t  
another place a t  the  t ime the  crime was  committed, testimony t l i :~ t  suc'li 
other person was  seen near  the  scene of the  crime shortly tlicrcafter is 
properly admitted for the  purpose of contradicting defendant 's  tcstimvuy 
constituting the alibi if the  jury slloulil find tha t  i t  did so. 

5. Criminal Law G a-An alibi is not an alfirmatire defense and de- 
fendant has no burden of p~oof  ill establishing same. 

Where a n  alibi is  set u p  a s  n defense on the  tr ial  for a mu!,tler tile 
burden of proof of establisliing guilt beyond a reasonable tlnuht  doc^ 1101 
sliift. :ind the evidence tending to establish thc alibi i s  to be coilsitlcrrtl 
by tlie jury only ill determining whether t he  Sta te  has  lrovcll  guilt bc>yontl 
a rei~souablc doubt. 

6. Criminal Law I g- 
Defc~itlnnt settin:: up :ui alibi is  entitled to an  instruction tlicwon 

without making a special request therefor. 

7. Criminal Law J b-After verdict motion for new trial for prejudict\ 
of juror is addressed to discretion of court. 

After a jury has  been regularly selected and cml~aiielctl i11 n case an(1 
has  returned i t s  verdict, a moriou to set aside tlie verdict aud for  n nc\v 
t r ia l  for  later discovery tha t  one of the jurors was  l~rejudiced against  
defcndnnt, i s  addressed to the sound discretion of the tr ial  court. :tlld 
the  court's refusal to grant  t he  motion is  not apl)cnlable in the  absence 
of abuse. 

APPE.IL by d e f e n d a n t  f r o m  Alley, J.,  a n d  a ju ry ,  a t  S o w m h e r -  
December  S p e c i a l  T e r m ,  1933, of EIAYWOOD. KO e r r o r .  

T h e  de fendan t  w a s  c o n ~ i c t e d  of t h e  m u r d e r  in  t h e  first  tlcgrce of 
J a m e s  SI i l le r ,  w h o m  lle w a s  c h a r g e d  w i t h  shoo t ing  o n  the n i g h t  of 6 
. lugust ,  a n d  died o n  7 Augus t ,  1933. H e  w a s  sentenced t o  be electro- 
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cuted. T h e  judgment  of death by tlle court below co~~clu i les  with t h t w  
words : "And it  is  coilsidered, acljudgctl and ordered tha t  the  saicl ~\.arclerl 
then and there cause a current  of electricity of sufficicllt illtensity a ~ t l  
voltage to cause death, to  pass i n  ant1 througli your  body u ~ l t i l  yo11 a r e  
tlcwl; alltl ills>- the Great  Cotl, 1Tl1o 110tt~s C Y C ~ I I  tile S ~ ) : I ~ ~ O \ Y ' S  fall ,  ill 
liis infinite pity, h a r e  mercy on your  soul." 

T h e  c ~ i d e ~ l c c ,  ill par t ,  by  the wit~lesses fo r  t h e  Statc ,  is as  f o l l m ~ s :  
Jm1c.s I,. Welch : "This  was on 6 August,  S u n d a y  night ,  just af tcr  
chrlr. 1 do~l ' t  rrc#all f o r  surc ~ v h o  Tvas tliere a t  tlle t ime of the s l~ooti i lg;  
Alvill Parl icr  a n d  three or f o u r  was sittillg arouiicl but I cdall't renitmil~cr 
wlio it x a s ,  hut a n y w l y  the  iiight of the  ~l ioot i i lg  nu i l  ( t J t ~ i ~ l c ~ s )  Ni l le r  
came i n  tlie store a i d  bought sonw cigars f rom m e  and  Ile said tha t  M r .  
Piptls was out ill tlle ear.  -1s soon a s  I got the  cigars I turned around 
a ~ l t l  \\.(I ~ ~ a l k t l t l  to I'ilws' car,  \vliicli was parked tmvartl :Kickrnau's stc.1)~ 
tha t  goes to the llousc, about f o u r  to six feet f r o m  the  n o r t l ~ w r ~ s t  (Oorll(~r 
of Ric.limall7s coriler toward tlie gas  t a l ~ k .  I could not tell froin ~v1ic.r~ 
he Iiatl come. Miller and myself stood outside the  car  a1.d talked to X r .  
I'ipvs i n  tlie car  some few 1niilutt:s and  M r .  I'ipes said--Miller turned 
arouiitl to go ill the  store to  get some ~ l i a t ~ l ~ e s  and n-hen he  turned, to 
go bacli 1 turiied arouud just bellintl him,  followiilg I ~ i n l .  I 'rior to that,  
1 11:rtl sccii J a m e s  Slieffield i n  f r o n t  of C'oghurn's store about 15 or 2U 
liliilutcs before that .  A s  l l i l l e r  turnctl around to go back i n  the store, 
11e \\as s o i ~ ~ e t l i i n g  like six t o  eight feet aheatl of rue a i d  1 follon-etl 11im 
hark ill a d  as  Ile stepped oli t h e  eolicaretc uilder R i c h i a ~ l ' s  sliecl a t  
the k f t  wii~clow as you go in, i t  looked like hz jumlwti up  about tha t  
high ( i ~ d i c a t i i i g )  a ~ l t l  as  lie clolltr tha t  he  t u r ~ i e d  his  face back to me  
;r~ltl llc liolloretl '011, Lorel, 011, Lord, I a m  shot, I am killed,' and  he  
fell  l ike you llnd picked h i m  u p  aixl tl~rowed. liim down, Z ~ C I  I walked u p  
to l i i i ~ i  a d  I saicl, know you a r e  not shot,' a n d  lie: said. . . ." 
13y the court : "How lolig Tvas i t  a f te r  you llearcl the  sliot fire u i ~ t i l  you 
got to 11im 1 ,hsn.er  : T ~ v o  or tlirce seconds. 

' ' A ~ I c ~  1 said, 'You Bno\v you a r e  not shot,' and  h e  s d ,  'Yes, I a m  
killed,' aild 1 squatted d o w l  over h im on tlie balls of rriy feet, a ~ l d  Alviu 
1';1rlicr \vnlkcd u p  belliiltl rile a d  said, 'H.e is  not sliot, is  he!' T h e  
shootiilg eoiltiiiued a f te r  tliat uu t i l  six sliots were fired. I scjuattctl clowli 
over I l i l l c r  a ~ l d  put  thih fillger 011 t11t3 1101~~ imtl 1 i l o t i ~ d  tlie blootl, and  
l'arker said, ' H e  ain't  shot, is he!' h d  I saicl, '1 will be danmed if he  
ain't,) N I C ~  riglit tlleli I was h i t  i n  the jaw :md i t  kilocketl 111e over and  
1 caught on U l l e r  with t h a t  lialitl, and  as  I raised up ,  one bullet cut  
lilt acrobs tliere jiilclicatiiig slioultler), tha t  j u t  scraped tllc llitle anti I 
got ul) and 1 kept  facing where the  shooting was  coming f r o m ;  I got u p  
mid s tar ted to back up, was buckillg u p  around the  c o r m r  of E ickmal~ ' s  
store, aiitl I salv t h e  fire come out of the  Sheffield Garage, and  I backed 
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u p  around t h e  corner of the  building and I saw the m a n  as I backed 
around and  he, Sheffield, was i n  between his  candy car ,  parked on the  
left side of t h a t  double door, and he  x a s  i n  on the  r ight  sick of i t ,  and 
I backed a round  th i s  building and  I p u t  m y  hands  u p  on tlie building 
and  I looked back around a t  h i m  and he shot the last sliot a t  me  and 
I was looking a t  h i m  and  he knowed it .  I s a x  h im.  S i s  shots v c r e  fired 
i n  all. I v a s  hi t  twice. Q. D i d  you see h i m  a n y  more a f tc r  the ~ l i o o t i i ~ g !  
Answer : S o ,  but while I v a s  around tlierc, I liad backed around tlie 
building, and  J u d  P ipes  kept n-anting to know what  was going ox, or 
~ r h a t  was happening." B y  the court : "Did lie ask you tha t  wliile the 
shooting was going o n ?  Answer :  Yes, sir. 

"I backed around the building and  M r .  P ipes  was turned like lie was 
t rying t o  get out of his  car  a n d  I said, ' Jud ,  don't get out,  i t  is J i m  
Slirffield over i n  t h a t  garage shooting a t  me  and  he  might  shoot you,' 
and just a f tc r  tlie shooting, I said to M r .  Pipes,  he had  got out of the 
car,  and I said, 'Miller is bad h u r t  and  we will liave to get h im to to~r-11, 
and if I don't get to a doctor, I will bleed t o  deatli.' I n-as n.oundet1 
here a i d  it  coiile out here ( i i~ t l i ca t ing  oil r ight  jaw where the bullet 
r,ntcred, ancl the left jaw where it  came o u t ) .  Q. Come down a i d  tell 
tlie j u r y  where you Trere h i t  and  l iov m a n y  teeth mew knocked o u t ?  
A\nswer:  (Witness  s l io~rs  jury.)  H e r e  011 tlie r ight  side, it  went i n  and 
come out hcre a n d  it bursted the  jaw bone and  they took out some 
pieces a t  tlie l~oapi tal .  .I don't kiiow liow inally tcetli i t  knoc.ix,tl out .  
Q. S ta te  nlietlier or not you anti J i m  Sheffield liad ever liad ally trouble 
pr ior  to this t i m e ?  h s w e r :  Yes, we had. Q. About lion. long bcforc 
tliis, M r .  W e l c h ?  Alnswer :  W e  hadn't  liad a n y  trouble ill R O ~ I L '  t inw;  
it has  beeii nearly tlirec p a r s  ago, the last words we liud. Q. Tvll just 
~r-lint huppcncd 011 tha t  occasion l Q. W i a t  did Ja1iic.s Slicffic~ltl t ry  
to do to you, if anytliiilg, and what  lie d id?"  

T h e  n i t ~ i c s s  gave in (!?tail, tlie trouble he had  with Slieffieltl 3 y ~ l a r s  
before: "Janies Slieffielcl ant1 I liave not tallied ally ant1 liavc lmtl iiotli- 
i i ~ g  to do with each otlirr since tha t  time. . . . V h e n  I bucked 
around llie corner, I saw  lier re tlie fire was coming f rom wlieu the  fourtli  
sliot was fired, and saw the mail wlien the fifth shot n.as fired. I saw the 
fire f r o m  tlie four th  sliot and  backed arouud the coriicr of the builtliiig; 
as I backed around the  coriier of the building, before I got arountl it, 
is ~ r h e n  the fifth shot 11-as fired and  when tlie sixtli shot was fire:), 1 n.as 
stmiding there looking around tlie corner. I v m n ' t  sure ~ v h o  it  was 
unt i l  tlie lnst sliot, but 1 saw J i m  Sheffield when tlie fifth shot ~r-as  fired. 
S ix  shots were fired and lie fired olie sliot af ter  I recognized him. Ytlien 
the sixth shot n-as fired, his  candy t ruck was parked on tlie left side of 
the door and there was a space there and  he  was on tlie r ight  side of 
that  candy wagon, on the r ight  side of the car.  I can't  say liow f a r  he  
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was standing from the front door, he come u p  into tlie light. I can't tell 
you how fa r  back in  the building he was; hc> was somewhere about five 
or six feet of tlie front. There ve re  no lights in the b u i l d i ~ ~ p ,  notlling 
except the reflection from Rickman's store. The first lights of Rickman's 
storc wonld be about sixty or seventy feet away. Therc was 160 watt 
electric light globe in front  of Rickman's store. I reco;riized him six 
feet back i11 the garage; I can't say that  is as far  out as 11c come. . . . 
,\fter the shooting, I said I woultl have to get Niller to a doctor. and 
I said I was going to have to get to one or I n a s  go ng to blccd to 
death. I came to Wayncsville ill tlie same car with Niller Hugh Catliey 
n a s  d r i ~ i n g  and Jolm hlicliacl and Turner Varice n a s  in thc back seat 
with Miller. I told thc jury I made some statemelit to <Jud Pipes. IIc 
said. (MThat is going on, I\ hat  does tliat shooting mean?'  a i  I hacked up 
around tlic buildi~ig and I heard liini trying to get out of Iiis car aild 
I said, 'Jud,  don't get out, it  is J i m  Sheffield oTcr iri t ~ a t  garage and 
it i.: me 11c is nftcr, and lie might ilioot you.' At tliat time 1 nns  nnful  
m:~d a t  J I ~ I  Slicffield, about as lilac1 as  a nmll could btl." 

Keiiileth Lowe: "I am tlie son of the ~heriff  a~i t l  .it as ovc r a t  Sill er 
Bluff that night. I went in the garage as devribctl by \Ir. Welch and 
fou~id  soli~e cartridge liulls. That  looks like tlie salile o les I found. I 
foulid tlicm oil the floor of tlie garage about nix or eigllL f w t  from the 
door, on the right sitle of the caiitlp car as you neiit in. I otilv ~ioticed 
oiic car in tlic garage. These are calibre 25-20. The candy n ago11 waz 
in this p u a g e  n lien I vent  over there." 

J u d  Pipes :  "I knon- J i m  SlieRield. Jailies Welcli ar d kneu James 
l\liller, the d c c e a d .  1 remcinber this S u ~ i d a r  e\ enin,:. I n a<  with 
Jai~ic's Miller, n h o  is kiiown as Cud Nillrr .  H e  coiiie to TVnyriesville 
\\it11 111e ;~litl t l i~ i i  \vent back out ni t l i  me. TTe reaclied Itickilian's store 
   bout good (lark, the beit I rcmcmbc>r, and stopped tli(1re. Miller got 
out to get sorue cigars aiid w m t  in the store aiid got lhem a~icl conic 
back atid ga l e  t l i~ rn  to me and lie nent  back to get sorlc matches; he 
:~skctl nic ~f I 11:1(1 ally 11i:~tchcr aiicl he hail started back to tlie store to 
g c ~  the iiiatclies. J i m  Welch V:IS with him. 

"I%ucl n a s  in frolit xilie11 they started hack, and about the time lie got 
uiitler the sl~etl 1 lieard a shot fire a i d  in a s e c o ~ ~ d  or t \ \o  Bud llollered 
x ~ i d  said lic was .:hot; lie said lie n as shot aild killed. When 1 got up  to 
nlicrv 1 could see out, MTelc1i was stooping tlo\\li over Xiller, I was 
s i t t i l~g  nit l i  my  back to them practically, aiid there was anotlicr shot or 
t uo  fired :111tl J i m  Velcli coiiie back out like he nns backiiig out around 
the c o r ~ c r  of tlie buildi~ig. I asked J i m  Wclcll nha t  11 F s going on and 
vlint tl~:!t sliootiilg meant. ant1 I started to get out of tlie car and he 
told me not to gct out ;  lie said it was J i m  Shefield over in the garage 
shooting at hiin :tiid I might get shot. ,Ifter the shooting was ovrr, 
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I got out of the car and n a s  helping carry Nilley o w r  to put hi111 ill 
the car to take hini to the hospital and there was another gun fired after 
we got across the road. I wasn't i11 position to see where the shots were 
coming from because I IT-as setting with my  back toward them. I thought 
tliere were six shots fired, and I thought it mas coming from across the 
road, that  is the way i t  sounded." 

Alvin Pa rke r :  "I was prese~it a t  the Rickrnan store the night Jaincs 
Miller was shot and lost his life. 1 had bee11 tlicre about thir ty minutes 
before the shooting occurred and saw J i m  Sheffield there, san him dr i rc  
his ca~ idy  truck in the garage. That  was about tnenty minutes before 
the shooting, but not more than fifteen niinutes before the sliooting I 
saw him sta~iding i11 front of the garage talking to some fellons. I was 
under the shed at Rickman's store when the shooting took place. 1 was 
standing there and a shot fired. James Xiller was nalking toward the 
door of Rickman's store and I x a s  facing him. J i m  Welch was right 
by the side of him or a step or t n o  beliind him. f hen tlie first shot 
fired, Miller sort of nlieeled around and hollered, 'I am shot, I am 
killed,' and he fell v i t h  liis back to the ground, and J i m  TVelcli and me 
walked up about the same time to Niller and J i m  Welch made tlie state- 
ment to Xiller, 'Bud, you are riot shot,' and I said, 'I don't belie\-e he is 
shot' and J in i  Welch stooped donn a i d  felt of tlie place where he was 
shot and lie said, 'Yes, he is shot,' and he said 'Let's pick llinl up,' and 
we reached down to pick him up and tlie second shot fired and hit J in i  
Welch in the face and he said, 'Run, I an1 shot,' and I ran  in Rickman's 
store and I looked back and J i m  Welch n a s  backing up around tlle 
corner of the building. Six shots Tiere fired. . . . I guess it ia 
about 75 feet from this garage to where Niller was shot. Tlie lights 
nere  burning. . . . I live near Sheffield's store. I saw this Win- 
chester rifle, this 25-20, three weeks before tlie sliootilig. I t  n a s  on 
Friday.  I saw ~t i11 tlie garage, san- Leonard shooting fish with i t .  1 
didn't l i a ~ e  the gun in my hands. I saw him lo:d i t ;  it was a repeater, 
a 23-20." 

J a n ~ e s  Cogburn: "I v a s  in the garage before this shooting; James 
Sheffield n as i11 there. 1 had a conversation nit11 liim that i~ ight  ; 1iorice~l 
him drive his candy truck in the garage and just in a minute or so, some 
time, 1 stepped in the garage and asked hiin if tliere n a s  aiiytliilig 1 
could help h m  do mid lie said he n a s  waiting oil 111s son, Leonard, to 
come and change liis tires for him. That  n a s  some little time befole 
tlie shooting, that was when he d r o ~ e  his car ill, it  was getting gooJ 
dusky dark. Q. Did he (Leonard) ever come to help fis the car before 
the shooting? Ansu er : S o ,  sir." 

Dr.  J. F. d b e l :  "That shot killed James Miller. I took the bullet out. 
The bullet you hand me is the bullet I took out of the body of James 
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Mil lcr :  i t  a1)pears to  nie to he a 25-20 calibre. . . . I talked to 
J a m e s  ITelcIi. he  said J i m  Sheffield sliot him." 

J o h n  Nitcl ic l l :  "I 11ar e borro~r-ed a 23-20 Winchester r d e  f r o m  J a m e s  
Slieffieltl, ailcl liad it  a t  m!- lionie almost a year  before h a t ;  i t  n as on 
tlic f o l l o n i ~ ~ g  Octolocr, I liad last seen t h e  gun i n  M r .  Sheffield'r garage, 
:ihou: tlircc or f o u r  n ccks before the sliooting. I t  - a s  i n  the  garage t h a t  
l i a ~  h c e i ~  described lwre. T h e  sllells you bald me, nliicli  h a r e  been in- 
trotlucctl in  el itlencc. arc. 25-20 shells. T h a t  is tlie kind of sliells t h e  gun  
I san i n  t l ~ c  garagc slioots. I n a s  inside of Riclirna~i 's <tore a t  tlie t ime 
of tlic 41cioting. I did iiot sce J a m e s  Slieffieltl tlicre tha t  e \ c ~ i i n g ;  dir111't 
qcc lii111 nt  all. T h i s  gun n a s  rcturiicd i n  Octohcr before that ,  almost 
a j c a r  before;  I ail1 not sure n l i ~ t l i c r  I brought the gull hack or  xhct l icr  
T,c~oliartl c.al~lc~ a f te r  it .  I 11r.ard f i l e  or s i s  shots that  ~ i ig l i t .  I n a s  il15iclc 
of R i r b m n l ~ ' s  store n l i c ~ l  the sliooting took place. T h e  s l ~ o o t i l i ~  n a s  
con~ii ig  fro111 across tlic roatl, t h a t  is n h c r c  the <ouiitl conic fro111 a': near  
:15 1 col~ltl  tcll ; tha t  is ill tlie direct io~i  of t h e  garage. Thr, g ~ l i  11 ill slioot 
about eight tinics n it11 x fu l l  magasi l~e."  

T u r ~ ~ c r  \ ' ;~~ic.c , :  " r t  \\:IS Sliiiday iiiglit. I was s i t t ing on tlic riglit side 
of tllv tloor of Itickilian's <tore a s  you go i n  at  tht. f ron t ,  u c  -(.re all  
sittiiig t l i t w  a11t1 tlic fir5t t l ~ i l i ~  u c  lmoveil J g u n  firetl and  Bud 1\Iiller 
jmnpc(1 "1) a i ~ t l  Iiollerctl t h a t  lie naq  sliot ant1 he fell  11: rk tou:irtl J i m  
Wvl(.l~, a11t1 d m  -toopctl o ~ e r  to pick lZud u p  m ~ d  thc. I'arlier hov .:lid, 
' I Ic  1% 11ot 'hot. 1, lie !' ant1 J i m  s:liil,   ye^, IIC is, he is >hot r l g l ~ t  h ~ r ~ . '  
:ril,l abut r1i:rt t i n i ( ~  ailother shot firetl ant1 that  is  nlieli Il7elc1i \ \ as  shot 
ill the j:r\\. a i d  hy t l ~ r t  tiiiic, t l i c ~  bepail to scsattcr a11d I nel l t  i n  the  
itore a i ~ t l  :I\ I nellt  i n  tlic >tore, TTclcli began to back cu t  a11t1 I i ie ler  
cSoi~lc3 out of tlic >tore :nly morrh uiitil tllc la-I h o t  n a s  fii-etl. I t  sountled 
Ilk(. the i l ~ o t s  n c r o  conling f r o m  the g:rragv acrois the roatl. F i v e  or six 
sl~otk T\ (re fiml. T l ~ c  lai t  t inir  I inn J i m  TVclcli ~r lie11 I siartetl in  the  
,stor(', 11e ~ ~ r a i g l i t c n e t l  u p  and s tar ted bncliiiig u p  i n  frolit of Ric.hman's 
stole. 1 1 1 a ~ c  see11 the bullct holcs t l ~ c r e  siuce. Tl'l~cii U l l e r  n a s  hi t ,  
he  f ~ l l  about tlic cclqc of tlic n i ~ ~ d o \ \  ill f ront  of Ricli111:111's store. . . . 
I hati well Jlili Slicfic1,l there pr lor  to  the sl~ootiilg, ~ , I V  llim about 
Cogburn's or tllc garage about fiftccn or  t n e ~ ~ t !  mi i~u tch  1 cforc tlie dioot- 

I 7  ~ n g .  l l ~ e  gnragc doors n c r e  opcii and  lie v a s  s tnnt l~i ig i n  front .  T h e  
1 ' l igl~t .  I ~ n d  i ~ o t  bteii oil 1o11g nl ien this  sliooti~lg took pla T." 

D e a ~  e r  G:~dcli. : "I lil10n J a m e s  Slieffield aild ia \ \  llini there t h a t  
i ~ i g l ~ t ,  betvecn f i ~  c and  fifteen ni i i~utea before the sliootii~g. I I c  n as a t  
his g a r q ~  dour t ,~ l l i~ i lg  to l h .  H a i r .  H e  v e n t  i1i:o the garage door as 
1 V ~ I I I I C  :ICYOCS ?lie roa(1. L)r. I l a i r  \ \ as  gettiiig i cndy  to Ieale. D r .  H a i r  
left b( fo ic  the i l~oot ing.  T h a t  -\\as f i l e  to fiftcen minutes  before the 
slioutil~g. 'I lie shootir~g enme f r o m  the garirgc. F i l e  or six shots rtere 
fired. 1 11c)lped l>ut  Miller i n  the car." 
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Theodore Hartgrove:  "I know James Welch. I saw him the next 
morning after he was shot. H e  told me he knew who shot him. H e  said, 
'I know who shot me.' Sometime after that, I don't remember whether 
lie was out of the hospital or not, I was there about three times while 
he was in the hospital, and one time after that he said, 'J im Sheffield 
shot me, I saw him.' " 

E. C. Rickinan: "I own the store vhere James Miller lost his life. I 
was at home on Sunday night, 6 August. I have lived at that place 
about five years. . . . I saw J i m  Welch. When I raised the wintlov, 
he was standing at the corner of the building. That  was in the direction 
of vliere I thought this bullet hit the steps. I looked to see if it  had hit 
the steps, and it had. I saw J i m  Welch standing a t  the c o r ~ ~ e r  of the 
building. ,Is 1 come out, I started over to my car, and I asked the 
question: T h e r e  is this sliooting from and who is it ?' and J i m  XTe1c1i 
walked up next to me and he said, ' I t  is that damned J i m  Shcfficld OT er 
in the garage.' " 

Tlie defendant denied that he shot the deceased James Miller and set 
up  an  alibi. On cross-examination, he gave his ~ e r s i o n  of tlie trouble 
that he had, in detail, ~ v i t h  Welch 3 pears prerious. Evicleiice was in- 
troduced by defendant contradicting Welch and favorable to defentlant. 
Both Welch and Sheffielcl's general reputation were proved to be good, 
by numerous witnesses. 

Tlie defelidant made numerous cxecptions and assignments of error 
and apl)ealctl to the Supreme Court. The material ones and other neces- 
sary facts d l  be set forth in  the opinion. 

d f f o ~ n e y - G e i z e r a l  B l x m m l t t  a n d  A s s i s t a n t  A f f o r n c y - G e n e r a l  S e a w e l l  
fur  t h e  S f a f c .  

F.  E. A l l e y ,  J r . ,  E n n i s  S e n  fe l le ,  J l o r g a n ,  S f a m e y  R. W a r d  a n d  J o n e s  cC 
TT7ad f o r  t l c f e n d a n f .  

CLARI~SOS, J .  011 the record, there is 110 question made by the defend- 
aiit as to tlie sufficiency of the evidence to be submitted to tlie jury. 
The faets are exclusively in the proJ iiice of the jury to determine. I11 

tlie exceptions and assignn~enta of error ii~atle by the clefendant, n e  can 
see in law, no error, but nil1 consider the material ones a d  tlie l a ~ r  
applicable. The  first contention of dcfendaut: Should the court have 
permitted an  injured by-stmider to exhibit his injuries before the ju ry?  
This question we do not think is borne out by the State's eridellce. 
Wim Miller started to go into the store, he n as follo~recl by Welch and 
after Miller was shot donn a i d  Welch had squatted do~vn to give him 
aid, he was shot i11 the jaw aiid knocked orer and as lie raised up, a 
bullet cut across his shoulder and scraped his  hide, and as he backed 
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T h e  second contention of ( l e f ~ n d a n t :  D i d  the court e r r  i n  admittilig 
e ~ i t l e n c e  of ill  will betwec.~~ the  pr i so~ie r  and a ~ i t n e s s ,  and  tlie details 
of a f o r n ~ e r  coiitro~-crsy betneen tlieln I . T h i s  contention Tve do not think 
is  honie out by the State's el-idei~ce. T h e  shots indicated tlcfentlant was 
t ry ing  to kill Welcli, the ;vitness, and liot the  one h c  killctl. I t  is well 
settlctl i n  th i s  jurisdiction t h a t :  Mot i re  i s  not a n  essential eleilient of 
aiurtlcr i n  the  first degree, nor  is it  indispensable to  a conr-ivtion ere11 
i n  cases of c ircuri i~tal l t ia l  el-idcnce, t l~ougl l  i t  m a y  tclid to  .slio~v tlie 
degree of the offense, o r  to establish tlie identity of the defcnclalit as  the 
slayer. 5'. v. Adams, 138 S. C., 688 (69;) ; S. c. Lazcmmcr, 106 S. C., 
562 (565) .  

I n  S. L! .  -lfe~~icli, 172 9. C., 870 ( 8 7 3 4 ) )  we find : " I n  S. 2.. S O I . ~ O ~ I ,  
82 S. C., 620, i t  is  lield that  i n  ail assault aild bat tery el-iilencc of 
1wcvious declarations of the t lefei~dant  tellcling to show nirdice is ill- 
conipetent, but 'If  the defe~idal i t  had  been indicted for  murtlei,  for  a11 
assault with intent  to kill, f o r  a colispirncy or forgery, or ally other 
oit'(wse wliere tlie sc.icnie~ or the quo  a n i m o  constitutes n nvccssary par t  
of tllc crime r l~arget l ,  such acts n l ~ d  tleclaisatiol~s of the  1)i'isoner as  tend 
to p r o ~ e  such linowletlgc or intent  a re  atlmissible, ~iotwit l is tauding they 
m:~y i n  l aw cco~istitute a distinct crinw.' Tlic tlecl:1ratiolis lieic ~ l ~ n t l ~ ,  
especially i n  l-ien- of tlie imrnetliate facts surrounding tlic llon~icide, 
1)robably hat1 c s c e e t l i i ~ g l ~  small if a n y  weight with the jury.  B u t  the 
fact that  it  iliny have been mncle 6 or ercu 12 niontlis previously (lid 
iiot n1:llie such e ~ i t l e ~ i c c  illcoli~pctclit as a mat te r  fo r  them to c o ~ ~ s i d e r  
as to tlic \wiglit to be given t11c evitlcnce, 111 A'. 7:. E.cuv1, 13s S. C., 
390, tleclaratioi~s sho~ving  ill  ~ v i l l  made scl-era1 rnol~tlis prel-iously n.c.re 
11c~ltl by l l o l , ~ e ,  .I., 'ulitlo~~htetlly ~ 0 1 1 i l ) ~ t ~ l i t . '  7'0 same purpor t ,  ,q. 1 , .  I?LIS(J ,  
129 x. C., 575, slid other cases. Indeed,  if previous tllreats a rc  coin- 
petcl~t ,  the prisoner mimot  cornplaili of tlic competency of e~i t ie i icc less 
effcctivc to s l ~ o n  aiiimus." S. 2' .  Lla/!ui.d, 1 0 1  N. C., 122. Tlie testimony 
of Welch was to the cff'ect tlint tlie il l  will froin tlie trouble, coii~inueil 
down to tlie shooting. 

Tlie rcrs ion of tlie troul)le betn.een the two men three years before, 
was testified to  by both TVelcll and Sl~eficl t l .  T h e  ju ry  lleartl both sides, 
\vc do not think tlie aclniission to s l~on-  malice v n s  prejudicial.  

Tlie th i rd  contention of defendant :  D i d  the court commit error  ill 
a l l o ~ i ~ l g  e\-idence to  be ilitrotlucecl as  to  the conduct of the son of tlie 
prisoiirr ? F r o m  n perusal of this  evidence, Tve do not tliillk it  merits 
tllc vielv taken by defendaiit. T h e  clefenclant set u p  a n  alibi dint  he aiid 
'eonard Sheffieltl, liis son, a t  tlic t ime of tlie shootiiig, n-ere a t  his lionle 
i11 bed. T h e  testinioliy objectcd to n.as to the effect tha t  Leonard n c ~ c r  
came to fix tlie car  before tlie sl~ootiiig and was seen 3 to 5 ii1inutc.h 
af ter  the  first shot i n  the  vicinity. T h i s  TI-as admitted by t l ~ e  court belo\r 
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solely f o r  the purpose of co~itrai l ic t ing the  t lefe~idant  Slicffield, if the 
ju ry  so found  tliat i t  did. 

Tlie four th  contei~tioli  of t l e f e n d a ~ ~ t  : D i d  tlie court  c x m l i t  w r o r  ill 
i ts  cal~nrge to tlic j u r y  as s l ~ o ~ s i ~  by the  ~ a r i o u s  assignments ? TITe tl~iiilr, 
taking the charge a s  a n-l~olc, i t  was ]lot l~ r r jud ic la l ,  hut carefully g : ~ ~ - e  
the r o i l t i ~ ~ ~ t i o ~ i s  of the  S ta te  ant1 tiefeutl~iiit 311d the l a ~ v  applicable to 
tlic, facts.  Y'hc cliargc ill rcfcrence to  burtlen of proof npplica'ule to  
civil cascs, \ \as imin:itcri:~l and  harmless. Tlie law al)plic~ablc to murder  
ill the  first degree ant1 the d u t y  of the S ta te  to es tub l i~ l i  T:IIIIC hcyo11~1 
a reasol~ablc doubt, was clearly sct for th.  T 1 1 a t  was wilful, d r l i b c r a t i o ~ ~ ,  
p r ( m e d i t n t i o ~ ~  : r ~ ~ t l  rcaaorlahle doubt ~ v a s  prcqwrly d e f i l d  Tlic law of 
~ n u r t l e r  ill tlie second d e g r w  and malice was accurately d r f i ~ ~ e t l ,  a1.w 
~ l~ans laugl i t c r .  T l ~ c  law i n  regard to substa1iti~-e c ~ i t l e i ~ c r ~  csplainetl anel 
corroborative and contradictory c~ic1enc.e applicable to  cc:rtain witnesses 
was e s p ~ c i : ~ l l y  called to tho attenti011 of the jury.  Tlic l aw of circuili- 
s t a ~ i t i a l  evidence, n-as ful ly  set for th.  Tlie court blow charged the j u r y :  
"But  motive is not a n  esscwti:d cleiiie~it of murder  in  the first clcgrce, 
]lor is  i t  i id i spe~isab le  to a coiiviction, even though the c\-idence is  cir- 
c u ~ ~ i s t a ~ i t i a l .  I t  is  the iil tei~tioii  deliberately formed a f te r  l,remedit:ltioli, 
so tha t  i t  becomes a definite purpose to Bill, ant1 a coiiscqueilt ltillillg, 
without legal p rovoc l~ t io~i  or c3scusc, t h a t  coustitutes nlurtlc~r ill the first 
degrw.  (8) Tlie csistrncc of a motive may  he evidence to slion the 
degree of the ofi'cr~se, or to establish the  iclei~tity of the ~ r i s o i ~ e r ,  :IS tlic 
slayer. ( T )  B u t  motive is  not ail esseiitial c~lerlierit of t l ~ e  vrirnc,, ]lor is 
it illdispensable to  a co~ivic.tion of the  person chargctl nit11 Itr r o l ~ i -  . . 
missloll. Ckutle~iieii  of tllc jury, as I liave alrcatly indieatc,tl, the  prisoiler 
sn-s 11c vas11't there a t  tlie t ; ~ i ~ e ,  tliat lie \vas a t  home a ~ l e c p  a i ~ d  k ~ ~ e ~ v  
~ ~ o t l l i i l g  ahout the sliootil~g ]lor about N r .  Wclcli ha\-illg; hcc.11 allot nor  
about M r .  Miller ha\- i i~g biwi fa ta l ly  shot un t i l  a n  hour  o r  so a f t r r -  
\v:xrtls. ( U )  I11 other  vortls, t h e  prisoner relies i n  par t  011 v l in t  is  
kl~oivri ill lan. as  alibi. Lh alibi, meailing elsewlic.re, is not, 1)roper13' 
a l ~ w k i n g ,  a dt~fcilsc~ \vitlii i~ ally ;rc.curate i ~ l e a l ~ i ~ ~ g  of the n.ortl 'defense' 
but is  a illclre fact  which m a y  be used to call ill qucs t io~i  the ident i ty  of 
the persol1 eliargt~tl, o r  111e cnt i re  basis of tlic p r o s c c u t i o ~ ~ .  (T) Tlie 
h ~ ~ r c l o ~ i  of lwovil~g nil :~libi,  lio\ve\-er, cloes ~ i o t  rest upox1 the prisoiier. 
,, 1 lit, burt le i~ of l ~ r o o f  ilerer rrxts ulwii the nccused to s l i o ~ ;  his  iiliioc:wce, 
or to d i sprorc  the facts  ileccasary to cst:~l,lisl~ the cri.lie with which 
11e is  csliargetl. Tlic l ) r i s o ~ ~ c r ' s  prc'sence at ,  null partiripatioii  i n  the c r i i~ ie  
c~li:irgetl, :IW afirln:rti~.e, material far ta  t l ~ t  the l ) r o s : ~ u i i o n  111ust s l ~ o w  
b('yoild iL rc:rsol~al~le doubt to sust :~in a twn~ict iol i .  F o r  the prisoner to 
x:iy he v x s  not tlicre is i ~ o t  a n  affirmati\-i: pro1)osition i t  is a denial 
of the csis te~ice of :I illaterial fact  i n  tlie (YLYI.. (IT) I t  is oiily necess:iry 
for  tlie 11riso11c~ ill his  defense to proelnee silc.11 a11 al i loul~t  of testiil~oiiy, 
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whether by evidence tending to show a n  alibi or otherwise, as  to produce 
i n  tlie minds of the  ju ry  a reasonable doubt of his  guilt .  (S). 

' T o n . ,  bearing i n  mind tha t  the burden rests upon the S ta te  through- 
out the  t r i a l  to prove the  prisoner gui l ty  beyond a reasonable doubt, I 
charge you if upon a consitleration of a l l  the evidence i n  the case, i t  
leaves a reasonable doubt i n  your  mind,  then he  would be entitled to a 
verdict of not guilty, and  i t  n.ould be your d u t y  to  so find." 

T o  tlie par t s  of t h e  charge i n  brackets i n  capi tal  letters, defentlant ex- 
cepted and  assigned as  error .  TVe cannot, under  the facts  and  circum- 
stances of this  case, hold same t o  be error. I n  Wharton 's  Cr imina l  
Evidence, 10 th  ed., see. 333, i n  par t ,  pp., 673-674: "The defense of a n  
alibi not only goes t o  the essence of guilt ,  but  i t  traverses one of the 
mater ial  averments of the indictment, namely, t h a t  the  defendant did " ' 

then and there tlie par t icular  act charged. I t  is not a n  affirmative, nor 
a n  extrinsic defense. T h e  presence of the accused a t  the t ime  and place 
must be slio~vn a s  essrntial to the  commission of tlie crime. T o  hold tliat 
where the accused, by t h e  elidence of a n  alibi, h a s  cast a reasonable 
doubt on tlie arernient  of his  presence and participation, he  must  be 
coiiricted unless lie establishes liis noncooperation by  a preponderance 
of proof. is to confouiid burden of proof with the presumption of inno- 
cence. TTlieii liis proof is  in, the final question remains, a r e  the essential 
averniei~ts  of the indictment proved beyoncl a reasonable doubt?  I f  this 
question cannot be answered affirmatively, the  accused is  entitled to ail 
acquittnl, TI itliout regard to  tlie nianner i n  which such doubt was raised, 
~vlietlier by evidence or lack of evidelice or a n y  other factor  i n  the case. 
The  rule that  tlie burden of proof never shifts, i n  cr iminal  cases, applies 
to  the defeiise of a n  alibi, nliicli need only be proren  so as  to raise a 
rcaao~iable doubt a s  to whether or not the  accused n a s  present n h e n  the 
crime was committed. I t  is e r ror  to cliarge the  ju ry  tha t  the alibi must 
be esta1)liaheci by a prepoiiderance of proof, because the evidence offered 
as  to tlie alibi is to  be considered only i n  connection n i t h  all  the other 
evidence adduced, to  determilie whether, on the whole case, the  guilt  of 
the tlefentlant has  been established beyond a reasonable doubt. T o  hold 
that  the accused must, by liis evidence, corer  the  exact t ime and tlie 
whole t ime dur ing  t h e  commission of the cr ime charged, is error ,  tlie 
general rule  being  ell established tliat evidence of absence is  relevant 
aiid competei~t ,  even though it  does not cover the exact time nor al l  of 
tlie time. Insufficiency of the evidence is not sufficient to  exclude i ts  con- 
sideration, a s  tlie final question of i t s  sufficiency to raise a reasonable 
doubt i s  f o r  the j u r y  to  determine f rom al l  tlie eridence." 

I n  3'. r .  J a y m s ,  78 N. C., 501  (506) ,  we f ind:  "It is  not 'essential' 
to  t h e  successful proof of a n  alibi, t h a t  i t  should cover the  whole time 
of the occurrence. TVhetlier i t  covers the whole, o r  a p a r t  only, the 
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effcct of t h e  evidence is  a mat te r  f o r  the ju ry  and they m a y  gil-e i t  the  
ue igh t  they m a y  think i t  entitled to. T h e  evidence n.at; competent and  
therefore adn~issible ,  and i t  n a s  a n  i n ~ a s i o n  of the  proT ince of the  j11ry 
t o  tell them t h a t  unless t h e  proof covered the whole tiiue of t h e  t rans-  
action, i t  lacked t h e  e ~ s e n t i a l  element of succe~sfu l  prcof. T h e  burden 
of p ror ing  a n  alibi did not rest upon the prisoner. T h c  1)urden remained 
upon the  S t a t c  to satisfy the j u r y  upon the  whole eridelice of the gui l t  
of t h e  prisoner. I t  was oiily I ivxssary for  the  prisoner i n  his  tleferlse 
to  produce such a n  a r i l o u ~ ~ t  of testimony, nhet l ier  by ~ ~ r i t l e ~ i c e  t r ~ i c l i l ~ g  
to show a n  alibi or othernise, as  to produce i n  the  mintls of the jury, a 
reasol~ahle doubt of his guilt." 

I n  S. c. B r y a n t ,  178 N .  C., 702 (707) ,  i t  is sa id :  "The judgc's rharge 
on the question of the alibi Tras, i t  seelrls to u ~ ,  ]lot pi~ejnclicial to tlie 
defendant. I I e  charged substantially t h a t  thc l ~ r i s o n e ~  relies upon a n  
alibi, 1.i hich nieans that  he  was not, aud  could not 11are l m n  a t  tlic place 
of the homicide when i t  was committed. :IS he  was elsewl~ere a t  t h a t  
tinie. H e  is  not required to satisfy you of the alibi beyond a reasonable 
doubt, but  if t h e  j u r y  is  sat~sfictl  f r o m  the eridelice i h a t  he n a s  not 
a t  the place \ \hen t h e  honlicirle 1% as conlmitted, and  a1 the t ime when 
the  deceased met  her  death, then a ~ e r d i c t  of uot gui l ty  s l~oult l  IK re- 
turned, etc., but if the  ju ry  is not satisfied, then l t  1s fo r  the jury to 
consider all  t l ~ e  eridence and  say  whether or not they a r e  satisfied from 
the eridcnce, beyond a reasonable doubt, tlxit the prisoner killed the  tle- 
ceased, ctc. T h i s  instructlo11 was not erroneous but folloned our de- 
cisions. 8. v. Jaynes, 7 8  I\'. C., 204; S. u. Rcifz, 83 1'. C'., 634;  S. 1,. 

Stu ixcs ,  94 N. C., 973;  A". 7 , .  E'rc~cina~z, 100 S .  C'., 429 ;  ,q. r .  R o t h e i l ~ ,  
156 N. C., 641." 
-1 defendant is  entitled to  instruction 011 alibi without special prayer. 

S. c. X e l t o n ,  187 5. C., 481;  C. S., 564 ;  S. u. Stcatlttiro~, PO0 S. C'., 
76s (760) .  

T h c  fifth contention of defendant :  Sliould t h e  c o ~ i r t  h a l e  set the  
verdict aside oil account of the prejudice and  ill  will of one of the jurors 
t o n a r d  the pr isoner? -Iffitlarits to  the effect, n e r e  presentctl to tlie court  
below by tlie defendant, who trskecl fo r  a new t r ia l  on the ground t h a t  
o m  of t l ~ e  jurors  had  e s p r e s d  a n  opinion tha t  the  dcfeildalit n as gui l ty  
before lie n a s  suorl l  and  enlpallelcd t o  t r y  the  case. T h e  affitla~ lts \ \ere  
presei~ted to the court about  5 :00 o'clock p i . ,  1 6  Dectmber,  1953, tho 
court n a s  about to  expire by l in l i t a t io~ i  of la-.  T h e  juror ,  that  the 
charge n;rs made  against,  n a s  i n  the courthouse a t  the time. 111 the 
rccord is  the  fol loni l ig:  "The court  v o u l d  h a r e  to procwd to judgment, 
and  t h a t  i t  uou ld  t reat  the a f f i d a ~ i t s  of tho S ta te  as  b r ing  i n  denial of 
said aff i t la~i ts  of the prisoner, inid t h a t  tlie same could be filed tho 
follonirig Moiidaj,  if the solicitor so des~retl,  as  of Sa turday ,  1 6  U c c e ~ n -  
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ber, 1033. That  the affidavits filed by the State, bearing date of 16 
December, 1933, were in fact executed and filed on Nonday, 18 Decem- 
ber, 1933. That  before pronouncing judgment, the court announced that 
it woulcl find as a fact that  the prisoner was not prejudiced in  his trial 
by reason of such alleged misconduct of the juror I Iay ,  and so held." 

The record imports verity: "Upon the coming in of the verdict, the 
prisoner moves to set the same aside and for a new trial, upon the ground 
set forth in the affidavits filed upon which he bases his motion, and for 
errors already assigned and hereafter to be assigned. Whereupon, the 
court finds the following facts:  That  the juror, Jack  May, who is alleged 
to have made the statement prior t o  his selection as  a juror, as set out 
in the affida~its  of 0. 11. Scroggs and Lloyd Parham, together with 
each juror finally selected, was thoroughly examined when called and 
before he was chosen aq a juror, and by answers made to all interroga- 
tions by both the State and the prisoner, fully qualified himself as a fa i r  
and impartial juror. That  the said Jack May is a man of high char- 
acter, as indicated by the numerous affidarits filed, and is a man of 
intelligence and standing in his co~nmunity. And the court being of the 
opinion that the prisoner was not prejudiced in his trial by the matters 
set forth in said affidavits and in said findings of fact, the motion of 
the prisoner for a new tr ial  on said grounds is overruled and the 
prisoner excepts." 

I n  S. v. Lery ,  187 N.  C., 581 (588), is  the following: "Challenges 
to the polls, or objections to individual jurors, must be made in apt time, 
or else they are deemed to be waived. I t  is  too late after the trial has 
beell concluded. I n  capital cases a challenge propter d e f e c f u m  or propter 
affecturn sliould be made as the juror is brought to  the book to be sworn 
and before he is sworn. S .  v. Davis, 80 N.  C., 412. The fact that  an 
incoinpetent juror was permitted to  sit on the case does not vitiate the 
verdict. S. L'. Lipton, 170 N. C., p. 771. But  when the incompetency is 
not discovered until after the verdict, it  is then discretionary with the 
judge presiding as to whether he will, under the circumstances, order 
a new trial, and his action in this respect is final. S. v.  Lambert ,  93 
S. C., 618." 

I n  S. c. Cox,  202 K. C., 378, (38O), speaking to the subject: "The 
law applicable to the decision of this question is  well settled. I n  Good- 
man L'. Goodman, 201 S. C., 808, 161 s. E., 868, it is  said by Stacy ,  
C. J., that rulings of the Superior Court on matters addressed to the 
discretion of the court, which involve no questions of law or legal in- 
ference, are not subject to review on appeal to this Court. Numerous 
cases in which this principle has been applied are cited in the opinion 
in that  case. The motion for a new tr ial  on the ground of newly dis- - 
covered evidence, whether made at the trial term, or a t  a subsequent 
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term, of the court  i n  cases where the  motion m a y  be made  and  allowed 
or  disallowed a t  such term, a r e  addressed to t h e  discretion of the  court.  
T h e  order  allowing or  disallowing the  motion i s  not subject to  review 
by this  C o u r t ;  i t  is  made i n  t h e  discretion of the judge aud  is  conclusive, 
when madc  i n  a c r i m i d  action, on both the S t a t e  and t h e  defendant. 
S. v. Branner, 119 1\'. C., 559, 63 S. E., 169." 

T h e  mat te r  complained of by  defendant was i n  the  sound discretion 
of t h e  court  below a n d  not subject to  review by this  Csur t .  R e  have 
examined with care a l l  the  exceptions and  assignments of error  made  
by defendant and th ink  they cannot be sustained. S o n ~ e  of them a r e  
premised on facts  t h a t  we d o  not th ink  susceptible f r ~ m  the  record. 
Some of the exceptions and  assignments of e r ror  relate t o  contentions. 
The whole mat te r  was one main ly  of fac t  f o r  the jury.  I n  the record, 
we can find n o  prejudicial  or reversible error. 

N o  error .  

STATE v. WALTER L. COHOON. 

(Filed 11 April, 1931.) 

1. Embezzlement A a-Fraudulent intent is esscmtinl element of ern- 
bezzlement. 

The mere converting or appropriati~~:. the property of another to one's 
own use is not sufficient to constitute the crime of embezzlement, fraudu- 
lent intent in the act of such conversion or appropriation being an essen- 
tial element of the ofTense. C. S., 4268. 

2. Embezzlement B c-Held in this prosecution for embezzlement: now 
suit should have been granted, there being no evidence of fraudulent 
intent. 

In  this prosecution of an administrator for embezzl~lment the State 
offered in evidence the administrator's affidavit in contempt proceedings 
stating, in effect, that upon reff.int of the funds of tllc estate, the ad- 
ministrator, deeming it  his duty to invest same for a period of two years 
to hold them for payment of debts that  might be proven :1nd to ascertain 
the distributees, advanced them to his nife  for imprtvements on her 
selxwate realty, and rcceived therefor a s  administrator 111s notes executed 
to his wife and secured by a junior deed of trust on certain of his lands, 
that a t  the time of the transaction his lands were wo-th a great deal 
more than the total indebtedness against them, and that  the administrator 
thought that  the money would be available a t  any time upon demand, 
but that on account of depreciation i11 value of farm products aud general 
financial conditions, he was unable a t  the time of the r,uit or before to 
convert the security into cash by sale or refinancing :~lthough he had 
attempted to do so a t  a personal loss, and that he interded a t  all times 
to pay the debt and still intends to so do, and acted th~,oughout in good 
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faith. There was 110 other evidence of intent and no evidence in conflict 
with the statements in the affidavit. Held ,  defendant's motion as  of non- 
suit should have been allowed, there being no evidence of any fraudulent 
intent in the conversion of the funds. 

3. Executors and Administrators C d-Executor making loan from estate 
may not be held criminally in absence of fraudulent intent. 

Ordinarily it is the duty of an executor or administrator to collect the 
assets of the estate and disburse the funds promptly, and he makes 
loans or advances money of the estate a t  his peril and the peril of his 
bondsman, but where there is  no fraudulent purpose or corrupt intent in 
making such advancements he may not be held criminally liable. 

4. Criminal Lam G r: Evidence D f-While party may not impeach own 
witness, he may show facts  to be contrary to witness's testimony. 

While a party will not be allowed to impeach the character of his own 
witness, he may show the facts to be otherwise than as testified by his 
witness, and where in a prosecution in which intent is an essential ele- 
ment, the State introduces an affidavit of defendant showing an honest 
purpose and good faith, defendant's motion of nonsuit must be allowed 
if the State introduces no evidence of fraudulent intent at variance with 
the affidavit. 

CRIMISAL ACTIOS, before Parkcr,  J . ,  a t  J u n e  Term,  1933, of PAS-  
QCOTAKK. 

T h e  defendant was indicted for  the embezzlement of $4,652.12. T h e  
r ~ i d e n c e  disclosed that  the  defendant had  been duly appointed adminis- 
t ra tor  of the  estate of Jos .  El l is  011 27 May,  1930. O n  27 May,  1931, 
he filed a n  annua l  account showing certain propcr  disbursements and a 
balance due of $4,678.83. On 4 May,  1933, he  tendered a final account 
showing a balance to  be paid to the  distributees of $4,652.16. T h e  clerk 
did not accept this as a final account and issued a citation and order 
to show cause. T h e  defendant appeared a t  the  hearing and  through 
counsel stated t h a t  he had  invested the money i n  certain notes and pre- 
sented the  notes, s ta t ing t h a t  h e  held these notes a s  administrator  as  
security f o r  the  money, and  that,  while there were two mortgages ahead 
of the ones securing the  notes, arrangements  had  been made to cancel 
one of them. 

T h e  S ta te  also offered t h e  eridence of M r .  LeRoy, a practicing at-  
torney, who testified t h a t  h e  represented some of the heirs a t  law of 
decedent and  t h a t  he had made  a demand f o r  settlement. It did not 
appear  f rom the  evidence where the heirs  a t  l aw were l i ~ i n g  or who 
they were. Thereupon the  S t a t e  offered a n  affidavit of the  defendant, 
which i s  as  follows : 

"That  h e  is the  respondent i n  this cause;  t h a t  he  was duly appointed 
and qualified as  administrator  of the  estate of Joseph El l i s  on 27 May,  
1930, with the American Sure ty  Company as  surety upon his  bond 
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ill th!. a i i iou~it  of $10,000, and  t h a t  qhortly thereafter  he  received, :I.; 

n w t q  of snit1 cstate, tlic qum of Si ,000,  smnc 11cinq prrcceds of 1-nitccl 

if any,  owing 1,- sni!l est:itr, f o r  n.liich lie \\-as required 1,- l aw to malic 
:~tirt~rtiwliieiit  ; t h a t  fo r  t h e w  ant1 othcr  reasolls rcslm~l(lrwt nctually 
helicvcti a t  suc.11 tinic, wlietlier riglitly or n r o n g l , ~ ,  tha t  he 11-a~ re- 

i l ~ ~ p r o v ~ ~ i i c , l i t s  u p 1 1  wrt:lill r(:al estate bc ' lc~i~gi~ig to Iler. A l ~ ~ d  tlixt, ill 
this .situ:rtio~l, illis a i f i a ~ ~ t ,  l io~icstly bc'lir\-iilg, :ls afcrcsaid, wlitrt11c.r 
riglitly or wrongly, that  it  n.as not ouly liis riglit but - i is  du ty  to lioltl 
:111!1 illlest saiil f u ~ l d s  dur ing  said tvo-year  period, a11t1 l i a ~ i i i g  f u r t l ~ e r  

1jropo-fiI to the said 1 f a r g : m t  W. Colioo~i, tha t  11c would ad \  allce 1ior 

\\.it11 this aftiaut, a s  said admillistrator,  tlie i ~ o t c s  aforesaitl, :~ggri.gatiiig 
$2 i,000, to bc l lc l~l  1)y affiant :is suc~li atlriiir~istrator,  :as ! ;wuri ty  for  said 
clst:rtc ant1 tlic t l w  scttlenlelit tliercof. Tliat ~vliilc it  is t r u e  t h a t  a t  the. 
tilue of tlic e s e c u t i o ~ ~  of said notcs, securetl by said tlecti of trust,  tlic're 
was  u11011 tlicl recorcls of l'nsquotanlr C o u ~ l t g  two prior  tlcetis of t rust ,  
one sccouri~~g tlie Virginia-Carol ina J o i n t  Land  B a d i  ill the sun1 of 
$S,000, payable i n  il~stallineiits, a ~ ~ d  tlie otlicr ,sc>curing the F i r s t  and 
Ci t i zcw K a t i o ~ l a l  Uailli ill tlic snin of $5,000, the la t ter  of these deeds of 
trust 11x1 beeii esecuted for  n temporary purpose only, with a n  intent  
a t  a l l  tiliies 011 tlie par t  of this  af l imt to substitute other security fo r  
it .  T h a t  uliile the effectuation of this intent lind been delayed. fo r  some 
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time, due solely to procrastination, this affiant had, long prior to tho 
institution of this proceeding, or to the issuance of the order of 1 7  
February, arranged n i t h  said bank to substitute other security for said 
deed of trust. That  this has now been done, with the result that said 
uotes in the sum of $24,000 are now secured by a deed of trust, which 
is subject only to the claim of tlie l a i d  bank aforesaid, in the sum of 
only $5,000, and nit11 the result, furthr.r, that  the security hcld by saitl 
estate for the due settle~nent thereof is now, as it has always been under 
the intent of this affiant, ample and sufficient. 

"Tliat Black Acre F a r m  is situate in the upper reaches of Pasquo- 
t m k  Couuty, and coiitains approximately 360 acres, of nhich 240 acres 
are under cultivation, the remainder being cut-over timber lalltls suitable 
for pasturage. Tliat said 240 acws of cleared land is, and \ \as in 1930, 
of extraordinary fertility, highly i m p r o ~ e d  ai~tl  intensely cultivated. 
That  it is  equipped \;it11 a modern home and modern outbulltli~lgs. That  
tlie barii, particularly, is one of the most modern and bcst equipped in 
this sectioii. Tliat the soil is peculiarly adapted to the raising of corn 
and soybea~is, for wl~ich purpose it n as used in 1930, ant1 since, together 
nit11 tlie raising and breeding of hogs and cattle. That  said farm, with 
Its equipment, r cp rese~~ t s  an investmeut of over $60,000 on the part  of 
this affial~t, and that, in the opii~ion of this affiant, said farm was well 
\\ortli the sum of $30,000 in April or May, 1930, \\hen the inrestmcnt 
of tlie funds of said estate was made. That  a t  such time corn was selling 
for $1.00 per busl~el;  soybea~is for $1.40 per bushel; l i re hogs for 10 
ceiits per pound, and ~ e a l  calves n erc 7 and Y cents per pouiid. And that, 
~ ~ h i l e  a t  said time the imprint of the later catastrophic clepression had 
bee11 ~lianifested, i t  x a s  the11 the belief of this affiant, a i d  of the general 
public, ilirludiiig espcrieliced eco~iomists as affiant is advised, that  such 
deflation n as but temporary, and that  prices of farm products would 
sooii returli to their former l e ~ e l ,  together n i t h  general prosperity. 

That  t l~rough a process of general and gradual decliue farm products 
rcnched their lo\\. lerel in 1932. That  during said year cor11 was selling 
at 2; ccnts per bushel; soybeans for 33 to 50 cents per bushel; live hogs 
from 3 to 31/- ceiits per pound, and live 1-eal calves for 5 cents per 
pound-with the result that, as t l ~ e  price of farm products, and particu- 
larly of those raised up011 the Ulaclr Acre Farm,  sank to these u ~ i -  
precedented levels, the market ~ a l u e  of f a rm land, iricluding the Black 
Acre Farm, shrunk in such proportions as  to render i t  impossible to sell 
tlieril, or to borrow upoii them any appreciable portion of their real 
iutriiisic value. And that, while it is true that the price of farm products 
has notably increased in the last month or two, such increase has not 
been sufficiently prolonged or become so stabilized, as yet, as to seriously 
affect tlie sclling or borroaing ~ a l u e  of farm land. 
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'(Tlint this affiant has had no intent to commit a contempt of court. 
That  the invcstment of the funds belonging to said estate aforesaid. 
~vhc t l~e r  or uot authorized by law, n a s  made in good faith, with the 
present intention of repayment, nliicli still abides, and in the full and 
llonest belicf that the security for saitl investment mas f a r  more tliall 
ainple. That  in tlie opinion of this affiant the i i~tr insic ~ a l u e  of said 
Black Acre Farm,  even under present conditions, is not less than 
$25,000 to $30,000. That  a t  the time of saitl investme~lt affiant llad not 
the slightest doubt but that the ino~ley required to settle said estate would 
he forthcoining from said in\cstment, and rould be realized thereon at 
tlie tinie n l i e~ i  settle~nent of said estate n a s  required by law. Tliat he 
lias no purpose now, and lias uerer liatl t l i ~  purpose, to evade tlie due 
settlemeut of said estate; but that a casll settlement a t  this time is 
absolutely impossible. That  the affiant has exhausted liis resources ill 
tlie effort to borrow the money, and has been unable to do so, due ill 
p r t  to tlie reason aforesaid, and due elell more to the fact that there 
is no nloney available. That  he has further tried to sell said farm a t  a 
lieavy sacrifice-without avail. That  tliese efforts, both to borrov- the 
niouey and to sell the farm, h a l e  been colistant aud persistent, orig- 
inating a t  a time long prior to the ilistitutioli of this actioli, or tlic 
i s s u a ~ ~ c e  of the citation to file a final accouut for settlement. Tliat 
:tffiant has never had tlie purpose to evade or postpone his duty to file 
said final account, or any other account. That  he has read the affidavit 
of Tliornas J .  Xarkliam filed in this cause, and that  tlw same is  in all 
respects true. Tha t  in May, 1931, and i11 I)ecember, 1932, affiant filed 
nit11 tlic clerk of this court accoui~ts nhicli show fully and accurately tlie 
totality of receipts and disburselueiits with reference to said estate. That  
lie has lieretofore filed a final account, uhicli is  as comprelle~~sive as is 
p o ~ i b l e  ulider the circumstances, That  as aforesaid, it  has been and is 
~ l o u  lmposslble for liirn to settle s a d  estate, but that, i '  affiant c:m be 
afforded a reasonable time, tlie full and just settlement of said estate is 
assured." 

There was iio further evidence offered by the State mid the defendant 
niol cd for judgn~eilt of nonsuit. The motiol~ was overruled and the tle- 
fcntlant excepted. The  defendant \T as coin ieted and it \I as adjudqell 
that llc be collfined ill the State's prison for a term of not less than file 
j ears nor more than eight years. 

From the foregoing judgment the defendaut appealed. 

,I t torney-General B r u m w i f t  and  _lssisianf Attorney-C'eneral S ~ a w e l l  
for f h e  S ta te .  

P. W .  XcMul lan  and R. Claretwe Dozier  for de fenda , l f .  
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BROGDES, J. I n  general terms rmbezzlenlent '(is the fraudulrlit con- 
version of property by one who has lawfully acquired powssion of it 
for the usc and benefit of the owner." The mere act of conr-erting or 
appropriating property to one's own use is not sufficient to constitute 
the offense. I n  order to convict, the State must not only offcr eritlciice 
of appropriation, but it must go farther and ofier evidmce that such 
act was done with a fraudulcnt purpose or corrupt intent. This idea 
was expressed in S. .z.. ,lIcDonaltl, 133 S. C.. 680, 45 S .  E . ,  582, in these 
I\ ords : ('We think, therefore, that the  con^ ersion of funds by R person 
nlio has been entrusted with then1 becomes rriminal as an en~bezzlen~cnt 
only by reason of this corrupt intent, and it is as necessary for the 
State to establish the intent as a fact independent of the conversion as 
it is to prore the bad intelit in a prosecution for a larceny as a fact 
apart  from the taki~ig.  The  intent to tlcfrautl is no more implied in a 
case of embezzlcrnent than the felonious ilitcnt is from the act of taking 
in a ease of larceny. . . . I t  follows, therefore, from what we h a ~ e  
said that if the mere act of taking will not raise the presumption of a 
felonious intent in a prosecution for a larceny, there can be no valid 
reason why the act of conrersion should do so in the trial of all iiidict- 
ment for embezzlement." See S. v. ,liol.gan, 136 N. C., 62s ; 48 S. E., 
670; S. a. Falkner, 188 N. C., 793, 108 S .  E., 756; 8. c.  Grace, 196 
S. C., 280, 115 S. E., 399; S. a. Laizcnsfel-, 202 S. C., 204, 162 S. E., 
367; S. a. R a w l s ,  202 N. C., 397, 162 S. E. ,  899. I n  order to secure 
evidence of corrupt intent or fraudulent purpose the State xent  into 
the defendant's camp. I t  offered ah afficlax-it made by the dcfendant 
in a contempt proceeding. This was the only evidence of intent produced 
at the trial. Consequently, this affidavit is the sole evidence up011 nhich 
con~ic t ion  could be predicated. Alnalyzing the affidavit, the State's evi- 
dence shows the following facts: 

1. That  the defendant was duly qualified as administrator of the 
estate of Joseph Ellis on 27 May, 1930. and received the sum of $5,000 
due said estate, and that at the time of such appointment and qualifi- 
cation the defendant did not know who the beneficiaries of the estate 
were or the nature of their claims or the amount of debts due bv the 
deceased, and that  under these circumstances the defendant "actually 
believed a t  such time, whether rightly or wrongly, that  he was required 
by law to retain possession of said funds for the full term of two years 
and was further required to invest same during said period." 

2. The  defendant owned a valuable and fertile farm in Pasquotank 
County, containing 360 acres of land. 240 acres of said land was cleared, 
of extraordinary fertility, highly improved and intensely cultivated, 
and equipped with a modern home and modern outbuildings. That  said 
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farm with improven~ents thereon had cost over $60,000 ant1 was well 
worth the sum of $50,000 in May, 1930. 

3. Tliat in November, 1920, the defendant n a s  indebted to his u i f e  
in the sum of $24,000, and as c~ idence  of said indebtedness he had 
executed and delivered to her twelve pronlissory notes in tlle sum of 
$24,000, :rnd in order to secure the same liad executed ,lnd delivered a 
deed of trust UI)OII the farm aforesaid; that  at the t i i ~ ~ e  said tlwd of 
trust securing s a d  $24,000 was csecutrd and deli1 eretl, there were t n o  
prior mortgages upo11 the property, to wit, one for $5,0110, payable to a 
laucl bank, a d  one for $5,000 payable to the Citizens Uarik. Tllc $5,000 
mortgage had been ?xecuted for a temporary purpose and hat1 subse- 
quently been canceled, leaving tilt‘ land bank mortgage of $8,000 a s  a 
first mortgage upon the property :rnd the $24,000 ino r tgqe  as n second 
ericunlbralice upon tlle property. 

4. That  after reeeiring the funds as admiuistrntor ('tlic: said Margaret 
W. Colioon n a s  in need of rcatly money in order to mnk: irnl)roI enients 
upon certain real estate belonging to her, and that  in th s bitu:itioii this 
affiant honestly believing, as aforesaid, wllctl~er rightly ur uroiigly, that 
it  \r as not oiily his riglit but his duty to hold and iuvest said full& clur- 
iug said two-year period, and 2lavi11g further tlle honest p ~ r p o s e  to secure 
said estatc against any possibility of loss, proposed to tht: said Margaret 
W. Collooli tliat he would advance her a large portion of snit1 fund, 
provided that she would tliereupon deposit with this a f i a ~ t  as said 
aclnli~~istr:rtor tllc ~iotes aforesaid, aggregating $24,000 to be hcld by 
affi:int as such administrator as security for \aid note :ind the due settle- 
n i e ~ ~ t  thereof." 

5. Tliat tlic alue of real estate in Pasquotank Count,y and the 7 alue 
of f a rm products theretofore raised in abuudai~ce upon said land, de- 
clined mi1 tlwinclled as a result of the t1cr)ression nud slirunk to un- 
prwedented le\c~ls, rerlderiiig it impossible to sell tlle farm or to convert 
the security into cash. 

6. "That tlle investment of the funds belo~~girig to said estate as nforp- 
said, vhetller or not authorized by law, was made in good fai th nit11 
the lxese~lt  intcntiol~ of r e p q m e ~ i t ,  which still abides, and in tlw full 
and llo~lest belief that tlie security for said inr estrnent n as f a r  more t1ia11 
anlplc. That  in the opinion of this affiant the iiitrinbic value of said 
Black Acre Farm,  even uricler present co~ id i t i o~~s ,  is ~ i o t  ltss than $25,000 
to $30.000; that  a t  tlie time of said invest~neiit affiant had not the 
slightest doubt tliat the rlioiiey required to settle said (.state would be 
fortllcouiii~g from said inrcstme~it  and could be reahzed thereoii at the 
time nhen  settltment of said estate was required by lav .  Tliat he llacl 
no purpose now and never had had the purpose to evadt? the due settle- - - 

men€ of said estate, but that  a cash settlement a t  this time is absolutely 
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impossible; tha t  affiant has  eshausted his  resources i n  a n  effort to borrow 
the money arid has  been unable to  d o  so ;  . . . tha t  he has  fu r ther  
tried to sell said f a r m  a t  a heavy sacrifice without avail." 

T h e  foregoing constituted substantially all  the  evidence offered by the 
State .  TIThile other testimony was offered, thcre n a s  no contradiction 
of a n y  of the  foregoing facts.  Tlie dcfentlant offered no evidence. 

Reducing the transaction to i t s  fundamental  aspects, i t  appears  tha t  
:in a t ln~ in i s t ra to r  n i t h  appros imat t ly  $1,600 i n  his  handv belonqing to 
all estate, adranees the money to his wife and receives ill consitleration 
therefor a s  atlministrator the  notes of the  administrator  payable to tlie 
wife and secured by a th i rd  mortgage upon land ovncd  by the ad- 
ministrator,  alid n1len tlie total encumbrallce upon tlie land a t  the t ime 
of tlie t r ia l  did not exceed fifty pcr  cent of tlic preseut market  ~ a l u e  or 
twenty per  c(wt of the original cost of the  property. 

r p o n  the  foregoing facts  tlic S ta te  procecdetl upon the theory tliat 
tlie ad1 ancemcnt of the money to the n i f c  ant1 the taking of his  o ~ l i  
l ~ o t e  secured by a tliird nlortgagc c.ollstitutcd n f raudul rn t  a1111 n i l f u l  
n ~ i s a p p l i c a t i o ~ i  and conr.ersio!i of the  f n ~ i t l  to his  own use witliin tlie 
nieaiiing of C. S., 4268. 

T h i s  Court  held i n  D u ~ t t l ~  v. U o ~ t t h ,  7 1  S. C., 224, tha t  a n  atlniinis- 
t r a t o r :  " l f  there a re  reaqons ~ i h y  he  slioulcl not retain it ,  in  ortier to 
nicet tl is exigencies of liis office, or as  in  our  cn,rx, to pay  debt-, ~f estab- 
lished, or because there n a s  no one liere authorized to r e c e i ~ e  it ,  lie is  
not only pcrn~ittecl but encouraged to invest it  i n  i~i tcrest-bearing securi- 
ties, f o r  tlie bellefit of the  fund." I n  tha t  case :In atlniiliistrator loaned 
money belonging to a n  estate upon persolla1 sccurity uhicl i  n as atlnlitted 
to have been good a t  that  time, but af tcrn: t rds  became '11 ortlilcss as  ;I. 

rciult  of l i a r .  T l i e r ~ a f t c r  the administrator  took a liotc secured by 
:I mortgage fro111 tlie debtor, and i t  n a s  co~icetled tliat tlie land was 
a m l ~ l y  sufficient to pay  the debt, although the money had not been 
collected by rerson of protracted litigation. Tlie D o d t h  ccisc n a s  cited 
i n  Nnl-shall 1 % .  K e n l l ~ ,  100 S. C., 491. See, also, 1 4  L. S. S., 028-11. 
Honever ,  under  ordinary circunlstances it  iz tlic pr iniary du ty  of a n  
adnliuistrator or executor to collect tlie assets of tlie estate and  disburse 
the funds  proniptly as provitled by law, and the unillistnkabl(. trclid of 
tlie decisious i n  this S ta te  indict~tes  that  all administrator  loans or  ad- 
vances money of tlie estate a t  his  peril  and  a t  the peril  of his  bo~it lsmal~.  
Se\-ertlieless, such transactions, in  cstraordinary cases, r u c l ~  as  in  I ) o ~ . t c h  
c. D o ~ l c h ,  a r e  not c r i m i ~ i a l  acts, certainly, uliless co~~sui i iulated in pur-  
suance of a fraudulelit  purpose or corrupt  iiitent. 

But ,  wliere is t h e  evidence of frauclulelit or corrupt  i n t e n t ?  *I11 of 
the evidence ofi'ered by the S ta te  dieclosei tha t  tlie defelit1:ilit tlitl liot 
use fo r  his on.n direct beliefit a p ~ n y  of tlie money. Tlie wife used i t  
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fo r  nrakiiig improvements upon her  own land. All of t h r ~  evidence of tlie 
S t a t e  disclosrd t h a t  t h e  property securing tlie advancerr~ent,  eve11 under  
l)resent conditions, greatly exceeded the amount  of the  ent i re  indebted- 
i~css. A11 of the  evidence for  tlie S t a t e  disclosed tha t  the t ransac t io i~  was 
m:~tle i n  good f a i t h  and i n  tlie lioi~cst helief tha t  the nloncy could be 
n l a ~ l c  presently arai lablc  upon denland of the proper pal  tics. Therefore, 
u h e n  the S ta te  offered the  affidalit of the  defendant as  ilie ,sole evitleilce 
of f r a u d n l e i ~ t  o r  corrupt  illtent, the la \ \ ,  s ~ ~ e a k i n g  through S. 1 % .  X m e ,  
1 1 Y  S. C., 1 9 4 ,  24 S. E., 79s)  s a i d :  "The rule  is  that  nliile a p a r t y  
cmmot i i~ t roduce  testimony to discredit or i m l ~ e a c h  the moral  character 
of his  01\11 n i t ~ ~ e s s ,  yet, if the facts  ~ r h i c l i  the witilese testified to a r e  
ngalnst the  p a r t y  n ~ t r o d u c i n g  hini,  lie 1s not 1mecludc~l frorn showing 
by other w i t ~ ~ e s s e s  a different s ta te  of facts." 

Again,  this  Cour t  lias said i n  Kmith v. Ii. fk., 147 X. C., 603, 61  S. E., 
575, t h a t :  "TVliilc i t  is accepted doctrine t h a t  one n h o  o f c r s  a nitiiess 
p r e s e ~ ~ t s  l~ir l i  as  worthy of belief, ai~cl cscq)t, perhaps, n.1 ere  ail esaiuilla- 
tion is required by tllc law, a s  i n  the cases of subscribing witiicsses to  
wills and  dcrtls . . . a p a r t y  will i ~ o t  be allowed to tlisparago the 
cliaractcr or inipeac'li the veracity of his  own witness, lor to ask ques- 
tions or offer eviileiicc whicli 113s only these purposes i n  view, i t  is al- 
uays  open to a l i t igaut  to slion the  facts  a r e  othervise tlian a s  testified 
t o  by his n i t l ~ e s s .  . . . Illid this  lie m a y  do, not o i ~ l y  by the testi- 
n i o i ~ y  of other  witnesses, but  f r o m  otl~rbr statements of t'ie sanic I\ i t i~ess ,  
a11(1 a t  times by the  facts  :tl~d :~ttendiilg c i rcur r~s ta i i~es  of tllc occurrence 
~tsc,lf, t lw ,('a yc~sftr].'' Sec, a l q  l 1 7 0 ~ l h  C'o .  1 , .  4'ced ('o., 172 S. C., 335, 
90 S .  E.. 295. 

111 the case a t  bar  the S t a t e  did uot shorn or a t t empt  to slio\v a tl~ff 'erei~t 
state of facts,  but staked the  for tuues of battle upon the d f i t l a ~ i t .  There-  
fore, t h e  S t a t c  proxed:  ( 1 )  T1i:it tlic dcfciitlaiit, without  the sliglitest 
e \ idcnce of c o l l u s i o ~ ~ ,  a d \ a l ~ c e d  the inoiiey to h i s  wife  and thus  did not 
receive a n y  p e c u r l i a y  benefit f r o m  tlie trailsaction; ( 2 )  that the qccurity 
fo r  sucli adv:tiice~nciit a t  the  t ime  i t  \ \ a s  iriatlc was  wliolly sufficielit a i d  
ample ;  ( 3 )  t h a t  the adval~ecmcut  v a s  made  i n  tlie e x e r c w  of good f a i t h  
and  wasouahlc l)rutlei~ce a i d  i n  the holiest belief t h a t  t h e  moiler would 
bc l x e s i i t l y  a \a i l ab le  upon clemaml; (4) t h a t  tlie adrancenient v a s  
made  without f rau t lu le l~ t  o r  corrurjt intent.  

T h e  law does not build t h e  cr ime of enibezzleinei~t upon such proof, 
:nit1 tlie motion for  i ioi~sui t  should haye been allowed. 

Reversed. 
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FRED A. SMITHDEAL v. NONNIE Bf. SMITHDEBT,. 

(Filed 11 April, 1934.) 

Divorce A d-Cause of action need not have existed for six months in 
action for divorce by either party on ground of two years separation. 

In an action for divorce on the ground of two years separation, brought 
by either party under chapter 72, Public L a n s  of 1931, a s  amended by 
chapter 163, Public Laws of 1933. BIichie's Code, 1G59(a), it is not re- 
quired that tlie jurisdictional affidavit, required by 1661, contain the 
averment that the facts set forth in the complaint, as grounds for divorce, 
have existed to the knowledge of plaintiff a t  least six months prior to 
tlie filing of the complaint, the legislative intent to this effect being ap- 
parent from the proviso in the act of 1925, dispensing with the necessity 
that the cause of action should have existed for six months \vhen the 
grounds for divorce is  sel~aration, the period of separatiou then being 
lrrescribed as  five years, which was reduced to two years by the act of 
1931. 

AD AM^, J., dissenting. 

APPEAL by plaintiff f r o m  Shau,, Emergency Judge, a t  October Term,  
1933, of FORSYTH. 

Civil action for  divorce under  chapter '72, Publ ic  L a n s ,  1931, as  
anleiidctl by cliapter 163, Publ ic  Laws, 1933, illichie's Code, 1650(a) ,  
on the ground of separation of husbaiid and wife fo r  two years. 

Plaintiff has  been a rcsidcnt of t h e  S ta te  all  h i s  l i fe ;  he a i d  the tle- 
felidnnt were marr ied 20 J u l y ,  1022;  they separated 28 J u l y ,  1931, and 
h a w  l i ~  ed separate  and  a p a r t  continuously since t h a t  d a t e ;  sunlmons ill 
this action n.ns issucd 7 August,  1933, served 26 August,  1933;  coniplaint 
filed a t  the  t ime of issuing summons. I t  is not alleged that  plaintiff is 
the iii jured party.  

T h e  affidavit filed with the  complaint contains no averment tha t  the 
grounds for  divorce "have existed to the  knowledge of the  plaintiff a t  
least six months pr ior  to the filing of the complaint." Indeed, it  appears  
the action was instituted within a month following the expiration of the 
two-year period of separation. 

There  was a verdict es tabl ishi i~g the above facts, and,  upon motion of 
defeiidant, the action was dismissed, the  court beiilg of opinion tha t  said 
action cannot be maintained under  chapter  72, Publ ic  Lams, 1931, as  
amended by chapter  163, Publ ic  Laws, 1933, Nichie's Code, 1659(a) ,  
"for the  reason tha t  the pleading and  proof disclose the cause of action 
did not arise six months before the institution of tlie suit." 

Plaintiff appeals, assigning errors. 

Pnrrish & Deal f o r  plaintiff. 
Fred 9. Uutchins for defendant. 
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If the  defendant's interpretat ion of the  statutes be correct, the result 
is, that  the required length of separation u n d w  C. S.,  16.39, as  amended, 
is two years, vliile the required lengtll of separatioii under  Micliie's 
Code, lGSD(a), i s  tn-o years  and  s i s  months. 1-icliols c. S i c l i o l s ,  128 
N. C., 10.1, 35 S .  E., 296;  C'ornes v. Carnes ,  204 S. C. ,  626, 1G0 S. E., 
Q92. - d 

W e  think the General Alssembly intendctl to make the pcrioil of separn- 
ti011 tlic m n c  under  both s t~i tutes .  F o r  this ilrtentioi~, referel~cc is  had 
to the dwlarat ioi i  of policy ill tlic proviso of 1935, "it br ing the p u q ~ o ~ c  
of the act to pcriilit a clivorcc af ter  a separation of five ( la ter  reduced 
to two) ymr .  witliout ~ i a i t i l i g  ail additional six montlls f o r  f i l i ~ ~ g  tlie 
coiiiplaiiit," aiid to the use of tlie espression ('if and  \vlien" ill Micliie's 
Cotlc, 1 G.i0 ( a ) ,  the nortls n11r.n" not a p p e n r i ~ l g  ill C. S., 1630. 
Fur t l i twi io~e ,  the  rc'asoil f o r  the six ~ ~ o n t l i s  ~ w p i r c r n c ~ l t  ill the affidavit 
does not esist nlieii separa t io~i  i s  the grouiid fo r  the  d i ~  orce. rl'arjlor C. 
IIT1cttc, I G O  S. C'., 3S, 7.5 S. E., 941. T h e  plaiiitiff is elititled to judgme~i t  
on the  xerdict. 

Revcraetl. 

A L ~ . i ~ ~ s .  J.) d i ~ s e n t i i l g :  I t  is ndrnitted tliat the actiou r a s  brought 
ulltlcr cllapter 71,  of the Publ ic  Laws of 1031, as  anieiltled by cllaptcr 
163, of tlie Publ ic  Laws of 1933, hereill set fo r th .  S o  otlier act ia 
applicable. 

Tlle reparatioil of the parties occurred on 28 J u l y ,  1031, aud the sun:- 
n~oi i s  was issued on ; August,  1933, n i t l i in  less t l m i  six inontlis af ter  
the ex pi ratio^^ of tlie two-year period. T l ~ e  verification of tlic cornplaiut 
omits the allegation tliat tlie grouilds f o r  divorce "have existed to the 
knowletlge of the plaintiff a t  least six nlontlls pr ior  to tllc f i l i~ig of the 
con~plniiit ." J u d g e  S11:1\v held tliat the  omissio~i  was fa ta l  aiid tha t  tlie 
actiou could not be maii~tainet l .  S i c h o i s  v.  i\-icliols, 128 I\-. C., 1 0 9 ;  
- 1 l n ~ ' i i r ~  c .  Ll lar f i t i ,  130 S. C., P i ;  l l o p k i n s  C. I Iopkir ls ,  133 S. C., 2 3 ;  
C lark  u .  C l a r k ,  133 S. C., 28. 

Section 1659, of the Coilsolidatcd Statutes  is  entitled, "Grouucls for  
absolute d i~orce . "  W i t h  tlie exclusion of tlie amendment of subsection 
four  contailled i n  chapter  307, I'ublic Ln~vs,  1931, which is not p c ~ i ~ l e l i t  
t o  the immediate questioii, tlie law provitles t11:lt n i a ~ r i a g e  may be dis- 
solved on application of the in jured  party,  "if there has  beeii a separa- 
tioil of husband and  ~ v i f e ,  xvhetlier vo1uiital.y or involuntary, provided 
such involuiitary separation i s  i n  consequelice of a crimiiial act com- 
mit ted by t h e  defendant pr ior  to such divorce proceedings, and they 
have lived separate  and a p a r t  fo r  fire successive years, and the plaintiff 
i n  the  suit f o r  divorce has  resided i n  this  S ta te  fo r  tha t  period." C. S., 
1659(4) .  
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A\ i l i e~ id i i~g  this  subsectioii ill 1033, tlie General  Alsse i i~ l~ ly  rnactccl the  
follonirig statutes. \vliicll became t4"  cct i re  1vlie11 ratified : 

"Section 1. Tliat  section olle tliousaiid six liuiidred and  f i f tyn ine ,  
s u b s t ~ ~ t i o i i  four ,  of the Conqolidatctl S ta tu tes  of S o r t l i  C:rolina, be, and 
tlic same is liercby aiiiei~tlrti by s t r ikiug out the word 'fivc' i n  h e  two 
of .wit1 subsection, aiicl inserting i n  lieu thcreof tlic norcl 'tno,' and by 
s t r i k i i ~ g  out a f te r  the  nort l  'for' ill l ine three of said subsectioii, the  

ortls ' that l~eriod, '  and  iiisertiiig i n  lieu tlirwof tlie words ' o i ~ e  year.' 
"Swtioii 2. T h a t  i t  shall not be iiecrsaary to set fo r th  i n  the  affidarit 

filed it11 the coiiiplaint i n  suits brought nntlcr subsei~ioi i  four  of section 
one t l i o ~ s a ~ ~ d  six Iiulidrcd fifty-iiiiie tliat tlw grouiitls fo r  divorce h a \ e  
exiitcd a t  least six nio~itlis pr ior  to  the filing of the co i t~p la in t .  nor to 
allegc or p rorc  such fact .  

"Section 3. T h a t  section oiie tliousai~tl six liuiidred s xty-one of the 
('oiiwlidatc.tl Statutes  of S o r t l i  C'arolii~a b~ amriicletl 11y strikiiig out 
the ~vortls 'two years,' ill l ine clereu. following t h e  n o r d  'for' and  pre- 
cwliiig the n o r d  'liest' a i d  i i iser t i i~g ill l ieu tlic.reof the  wortis (oiie 
year.' 

"Sectiou 4. T h a t  a l l  laws a i d  clauses of l a u s  i n  conflict with the pro- 
tibioiiz of this  act a r e  liereby repealed." Publ ic  Laws, 033, cliap. 71. 

-It the session of 1031 the  Legislature passed the  fol loning s ta tu te :  
"Sectioii 1 .  Marr iages m a y  bc dissolvctl a n d  t h e  part ies  thereto 

divorced f r o m  the bonds of m a t ~ i r n o l ~ y ,  on application of c i t l ~ c r  party,  
if : ~ n d  nlieli tlwre 11as been a s e p r a t i o i l  of husband and  u i fe ,  either 
under cleecl of sel)aratioii or otlirmrisc, and  t l ~ e y  h a r e  liretl  separate aiicl 
a l ~ i r t  fo r  fi\ e years, aiitl n o  chiltlreii l i a ~  c I m n  born to the  inarriage, 
a i d  tlie pliiilitift ill the  suit f o r  t l i ~ o r c e  lias resided i n  tllr S ta te  f o r  t h a t  
period. 

"Scction 2 .  T h a t  this  act s l ~ a l l  be 111 adtlltioil to otlicr acts :11id not 
co~lstrued aq r e l ~ e a l i i ~ g  other laws oil tlie subject of divorws.  

" S c r t l o i ~  3. Tl iat  this  act shall be ill force froiii and af ter  i ts  1.atifi- 
c ;~t ioi~."  I'ublic L a v s .  1031, chap. ' i d .  

I t  i, ~ i ~ i p o r t a n t  to  notire the  sigiiificaiicc of the secoiitl section. I t  
tie,-cribcs t11c s ta tu te  as  ail il~dcpciitlcirt act, a s  a n  additio I to  other acts, 
aiitl as  repenliiig no other l a ~ v .  It is iiot ail aiilendinent of section 1639 
or sevtior~ 1661. T h i s  ni l1  become inore ilmiiifest by refer;.iice to chapter  
307, Public. L a n s ,  1931, nhicl i  is clesignatccl subsectioii five of section 
1Gj!)-chapter 7 2  above cited ha\-iiig 110 1)laciiig uiidel- section 1659 
:111tl l~urpor t i i ig  to 11a~  e no relatioil to  a n y  other seetioil. 

1 1 1  1933 chapter  72 of the I'ublic Laws of 1931 naz amended arid 
reads as  follori s : 

"Scctioii I. l l a r r i a g e s  m:iy be dissol\etl and  the part ies  thereto 
divorced f r o m  the bonds of nintrimoiiy, 011 application of either par ty,  
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if and  when there lias been a separation of husband aiid wifc, citlicr 
under  deed of separation or otherwise, and they liave livctl scparate a ~ ~ d  
a p a r t  fo r  two years, and  the plaiiitiff i n  the suit fo r  divorce has rtsided 
in the S ta te  fo r  a period of one year. 

"Section 2. T h a t  all  laws and  clauses of laws i n  coilflirt wit11 tlic 
provisions of this act a r e  hereby repealed." Publ ic  L a n s ,  1033, clinp. 
163. 

T h e  present action v a s  brouglit uiider tliis section. Tliis. as  I h a l e  
said, is  atliriitted. Section 2. cliapter 71, Publ ic  L a m ,  1033, lias iio 
applieatioii to cliapter 72, Publ ic  Laws, 1031, as  :uincwdecl by cliapter 
163, Publ ic  L a n s ,  1933. 

r 7 I l i c  case, then, is tl i is:  I n  1933 tlic G c i ~ e r a l  Alsseiiibly e11:uctcd two 
statutes relatiiig to divorce, oue of nliicli is int lepel l t ic~~t  of aiid uu-  
related to tlie other. T h e  one first ellacted provides that  it  4iall  iiot he 
1iecess:iry to set fortli  iii the affidavit filed with tlie coilipl:~isit ill suits 
brouglit u i ~ d c r  subseetioil four  of sectioii lGS0 tlint the grn~uit ls  for  
divorce liave existed a t  least six nioiitlis prior to tlie filing of tlic com- 
p l a i i ~ t ;  the s tatute  last ellacted contailis 110 suc~li provisioii. I t  is obvious 
tha t  tlie section, as  to the affidavit, is restricted to suits b ronpl~ t  ns~tler 
the four th  subsection of sectioii 1659. E.r.pt.essio u ~ z i u s  csl c~.~,c.lusio 
a l f e v i o u s .  

T h e  use of tlie words "if and  n-lien" is i ~ o t  coilclusive. I f  so, 11:ily \\-as 
it  ilecesaary to insert the  provisioii co i ice r i~ i l~g  the affidavit ill the s tatutc  
mieilcliiig subsectios~ four  when tlie word "if" is foul~cl is1 tlie o r i g i ~ ~ a l  
act ? 

Chapte r  71, ~ r t p t x ,  reduces the period of separatioii, u h c ~ i  tlie suit 
is  brouglit uilcler subsection four  of section 1630 f rom five to t n o  years. 
S c i t l ~ e r  s tatute  purports  to ailieii~l seetioil 1661. Se i t l i e r  cliaptcr 397, 
Laws of 1031, nor chapter  7 2 ,  Laws of 1031, as amended by the act of 
1'333, iiiakcs reference to the  proviso ill scctioli 1661. 

Tlie proper interpretatioii  of this  act  is properly stated, I tliilili, ill 
the fol lowii~g excerpt f r o m  "A Survey of S ta tu tory  Cliailges" publislietl 
ill the S o r t h  Carolilia Law Rerien-, lTol. 11, S o .  4, p. 222  : "A difficulty 
is  created by reasoli of tlie fact  tliat tlie first of tliese t x o  amendatory 
iiieasurca, cllaptcr 71, is  fitted i n  with C'. S., 16G1, wliile tlie secolsd, 
cliapter 163, is  not. (2. S., 1661, requires tile plaintiff seelrilig divorce 
to file all affidavit setting fortli, aniong otller tliiiigs, tliat the grouiids fo r  
the  divorce have existed to tlie plaii~tiff 's kilonledge for  six nioiltlls prior 
to  the filing of the complaint.  Divorce for  'five years  separatioii,' wliicli 
of course iiicludetl divorce under  either C. S., 1659 ( 4 )  or the act  of 1031, 
before they were amended, was exempt f r o m  tliis requirement, S a t u r d l y  
divorce f o r  two years separation, i. e., d i rorce under  the new arneiitl- 
inelits, would not be included i n  the exemption. Chapter  71, paragraph  
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I x s u n a s c ~  Co. v. EDGEIITOS. 

two takes care of the  rnattcr by spccifically providing tha t  plaintiff's 
affidavit in  suits brought under  C. S., 1659(4)  need riot set fo r th  tha t  the 
grounds f o r  divorce have esisted f o r  six r n o ~ ~ t h s  pr ior  io  the  f i l i i~g  of 
tlic co i~ ip la i~ i t .  n u t  tlic L ~ y i s l a t u r c  did liot inclutle ill chapter  163 :I 

section s imilar  to  chapter  71, par .  2. Therefore it  would seem tliat 
tlivorces under  the act of 1931 a r c  subject to t h e  requirciriient that  the 
grounds rnu.<t have csistcd to  ljlxiritiff's knowledge f o r  six months bcforc 
suit.  Tliir fol lo~vs bccausc C. S., 16G1, ospcpts clirorcses fo r  'five. J-ears 
sc:p:iratiori' :r~itl t1ivorrc.s uritlcr t l i ~  ac2t of 1931 a r e  iiow for  two y a r s  
s e p r a t i o u .  I t  could be a r g u c ~ l  tliat tlivorcc fo r  two y m r s  separat ion 
lins succectletl divorc'e fo r  f i ~ e  yt3ar:: s(~pa~.al.ioli  ant1 sllclultl succcecl to  
the  cwmiption also, but the f:lw i ~ i  the argument  is  tha t  tlic lcgislnturii 
q)cc*ifically esrmlpted cl i~-orws 11ritlcr C'. S . ,  16.39(4)? ant1 if i t  had ill- 
tcudetl the iariic result for  divorcc3s u ~ r d e r  the a r t  of 1933 i t  noultl  Iiavc 
~ ~ i n t l e  the same sperific csolrl)tioli." Sec, also, P o p u l a r  G o ~ c ~ r l ~ m c ~ i l t ,  11y 
I ~ ~ s t i t u t c  of Chvcr~lniclit ,  11. 173. 

It m a y  be tlt~.iir;iblc to haye the st:itntcs u l ~ i f o r ~ i i ,  but I J o  not concur 
ill the s tatcrnel~t  tlxrt tlic~y lrrc u i~ i forn i .  Wt. iL;l l i  ascertain tlie il l t t '~it  of 
tlic. Legisl~i iurc oilly by tlle l a i ~ g l ~ n g e  it  has  L I ~ .  . l l ( , Ice , ,  l s .  J ! i . l < i i ~ ~ c ~ ,  
IS4  S. C'., 393. 

111 m y  o l j i ~ i i o ~ i  tlw jutlgnieiit of the Supchri~~r Court  is c o r r c ~ t  :111d 
sliould be affirlutd. 

(Filed 11 April, 1924.) 

1. Rcfo~~nnt ion of Instruments A (1-Instrument m a y  be rcfonn~cd for 
mistnltc of drnugl~tsman to make it cLxlwcss true intent of parties. 

2. Evidence J cl-On issne of wfo~mation of decd for mistake of draughts- 
man, pnrol e\idencc tending to establish mistake is competent. 

Pxrol evitlcncc of t l ~ e  :r;lutor :ind ~ r ; ~ i i t w  in :I deed t, t l ~ e  effect r11:lt 
the 11;irties tlitl not colltempl:~te that the grnntcc should assume lrrrsori~rl 
liability in his deed for a 1)rior mortgxge on tlic lands, and testimony of 
the d r a u ~ l ~ t s n i : ~ ~ ~  th:rt Iic was given 110 specific i~istruction to insert the 
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debt assumption clause in the  deed is held coml~etent upon the issue of 
reformation of the deed for  the  mistake of the  drazlghtsman o r  tlie mutual  
mi s t a lx  of t he  parties. 

3. Reformation of Instruments C d- 
The  dezree of proof required for tlie rrformntion of a deed for mistake 

of the  tlraughtsmnn o r  the  mutual  niiqtahe of the parties is clear, strong 
and convincing evidence. 

4. Same-Evidence in this case held sufficient to be submitted to jury 
on issue of reformation of deed for mistake of d r a ~ g l i t s n ~ n .  

I n  a suit  by a mortgagee aqainst  the  mortgagor's grantee ulmn the  
debt nssumption contract in the crnntee's deed, the  prantce set u p  the 
defense tha t  the debt assumption clause \\-as inserted ill t hc  tleed t1irou;li 
the  mistake of tllc i1r:lughtsman or the mutual  mistake of the l~a r t i c s ,  
nntl introductd testimony of the  grantor nnd grantee t ha t  tlicg did not 
col~templa te  t1i:rt the :r:lntvr should ns sun~e  pel,son:tl liability for  the  
mortgage debt but t ha t  tlie grantee was  to take the 1wcq)erty s n l ~ j ( ~ c t  to tllc 
encumbrance, and testimony of the  i l ruugl~tsman tha t  lie had no sllecific 
instructions to  insert t he  dt,bt nssuml)tion clause in the iltwl. On cross- 
esamination of rlie c.raalce the  ~nor taagee  rlicited testimoliy f rom the  
grantee t ha t  he had deducted the  alnount of the  mortgage debt in l i ~ t i n g  
his solvent credits for taxation.  H e l d ,  the cmflict in the testimony does 
not justify the withdrawn1 of the issue fro111 the jury. t he  cretlihility of 
t h?  evidence being fo r  i t  to determine, and the court proljerly subniittetl 
the issue to the  jury uiider i ~ ~ s t r u c t i o n s  t h a t  t he  defense nluvt be estnb- 
lislied by clear, strong and convincing evidence. 

3. Corporations K g-Transferee of corporate property immediately prior 
to dissolution held not liable for corporate debt under tlie facts. 

Plaintiff's contention tha t  defendant taliin; over the prol~er ty  of a 
c;orporation in~media tc lg  prior to i ts  tlissolution is  ~ e r s i ~ n n l l y  liable fo r  a 
mortgage indebtedness esist ing against  the corporate realty a t  tlie t ime 
tlie corl~orntion ileetlcd sitme to defendant is  not sustained, i t  a1)l)carin;. 
tliat p1:iiutiff does not seek to set  aside the deed to clefendnnt but a t -  
tem1)ts to hold defendant linblc thereunder, and  tha t  the cor1Jor:lte ~ r o p -  
crty talien over by defendant was  of little value. 

6. Pleadings E a- 
h motion to  allmv a n  aniendulei~t of a pleading a f t e r  i t  is  filed is  :id- 

dressed to the  sound discretion of the tr ial  court ,  and no n l~peal  lies f rom 
tlie court 's  refusal  of the uiotion. C.  S., 647. 

~ P E . ~ L  f r o m  X o o w ,  S y e c ~ u l  Judge, a n d  a j u ry ,  a t  I l e c e ~ i ~ b e r  Spcc ia l  
T e r m ,  1933,  of WAYSE. S o  e r ro r .  

T h i s  is a n  ac t iou  b r o u g h t  hy pla in t i f f  aga ins t  t h e  de fendan t ,  A. H. 
Edge r ton ,  t o  recover  t h e  s u m  of $25,000 w i t h  i n t e r e s t  f r o m  1 9  December ,  
1930.  The pla in t i f f  a l leges :  (1) T h a t  t h e  defe i ldant  a s sumed  t h e  pay -  
iilent of t h e  i~idebtecli iess due i t  i n  a deed f r o m  t h e  P r o f e s s i o ~ i a l  Uu i ld -  
i n g  C o m p a ~ i y  t o  A. H. E d g e r t o n .  T h a t  t h e  indebtedness  bc  declared  
a l i en  011 t l iat  c e r t a i n  l a u d  descr ibed i l l  t h e  compla in t  a n d  deed, ant1 t h a t  
commiss ioners  be appo in t ed  t o  sell s a m e  a n d  apply t h e  proceeds  o n  t h e  
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indebtedness. (2 )  That  a receircr be appointed to collect the rents. ( 3 )  
Oilier and further relief. The  defeiidant denied tlie indebtedness and 
set u p  mutual  mistake. The  plaintiff replied and l a t w  requested the 
court below to allow an  mie i~dment ,  so i t  could plead tlic three-gear 
statute of linlitation, C. S., M l ( 9 ) .  The  amendment was denied by 
thc conrt below. 

The  judgnmit in the court below is as follows : "This cause coming 
oil to be lieard a t  this Deccniher Special Term, 1933, of the Superior 
Court of said T J r ~ l i e  County, a i ~ d  being lieard before hi? Honor, Clayton 
1\Ioorc, special judge presiding, and a jury, and the jury having answered 
tlie issue> subinitteil to them as fol lo~vs:  ' ( 1 )  Was  tlie clause, as written 
in the iicwl from tlic I'rofe~sional Ih i ld ing  Corporation to the defendant 
I<dgcrtoi~, pro\iding for tlle assuinption aiid payment c f  said inclebted- 
11c>-s 1)y the t l r , f e~ ida~~ t  inserted in said tleetl by the mutual  mistake of 
the parties, or by tlie inaclxcrteni~e and olersight of TIT. F. Taylor, tlie 
d raug l i t sma~~  of said deed, as alleged in  tlie ansne r?  A n s ~ \ e r  : Yes. (2 )  I f  
io. (lit1 dcfeiltlant learn of such rniotake in October. 1936? h i s ~ r e r  : So."  
I t  is ]low, tl~ereforc, in  accordaim! with tlic T ertlict rend.red, considered, 
o r ~ l ~ r t d ,  n(ljudgcd, and dccreetl by tlle court that  the deed exrcutecl by 
the I'rofessional Building Coiilpany to &i. TI. Etlg~:rton, dated 24  
August, 1926, a ~ l d  rccordrltl in  Book 1S3, a t  pagc 433, in the ofire of the 
registcr of decds for  said TVapc  County, he xnd the saine is  licrehy 
corrwted and reformetl by striking and eracilig from said deed. and tlic 
r c c ~ ~ r t l  t l~crcof,  that  clauw tlierein rending as follows : ' I t  is mutually 
untlcrstood and agreed that  in  consideration for  this coli\tyance, the 
party of tlie secolld part shall and does liereby assume mid agree to 
l)ay off all debts, d ~ ~ e s ,  and obligations of c n q  kind and dc~cr ip t ion  
now outstai~ding against flie Professioilal I3uilcling C'oinpany, party of 
thc first part  liereill, incluiiiiig the iidebtctlncss due thc, Life Iilsurance 
Coinpany of Yirginia a b o ~ e  niiwtionecl.' I t  is fur t l  er ordered, ad- 
jutlgcvl, and decrcetl by the court that  the said plaintiff rccorer no per- 
sonal judgment against tlie defendant, -1. H. Edgerton, and that  the 
s:~itl dcfcnda~lt ,  A. H. Edgertoll, recorer of tlie plail~tiff his costs of 
buit. *\lid i t  further  appearing to the court from tlle duly ~ e r i f i e d  
coniplai~it filed herein that  on 19 Julie, 1925, the Professional Building 
C'ornpnl~y executed m d  deli7 ered to the plaiutiff hcrciil its proiiiissory 
note ill the sun1 of $35,000, the balancc due thereon being tlic sum of 
$25.000, all of nliicli with interest tliereoii from 19 December, 1930, is 
lion clue the plaiiitiff, and as security to said iildebtedness executed and 
delivered to tlie defendants, TV. F. Taylor and Robert E. Henleg, trus- 
tees, a certaiii deed of trust clatecl 19 June ,  1925, which is registered in 
Book 175, a t  page 529, i11 tlie office of the register of deeds for said 
Wayne County, coiireying the lands described in  the coinplair~t herein 
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and hereinafter described, and that  the said W. F. Taylor and Robert E. 
Henley, trustees, have been duly made parties defendant herein and 
summons duly served upon the defendant, W. F. Taylor, trustee, on 
12 December, 1930, and serrice thereof having been accepted by the 
defendant, Robert E. Henley, trustee, on 4 December, 1931, and that  
the said defendants, W. F. Taylor and Robert E. Henley, trustees, ha re  
filed no answer or demurrer to the complaint filed herein; and i t  further 
appearing to the court from the allegations set forth in  the complaint 
that the plaintiff is  entitled to a decree of foreclosure of the deed of 
trust hereinabove referred to. I t  is now, therefore, further considered, 
ordered, adjudged and decreed by the court that  the land described 
in the deed of trust executed by the Professional Building Company to 
W. F. Taylor and Robert E. Henley, trustees for the Life Insurance 
Company of Virginia, above referred to, be and the same is hereby 
condemned to be sold in  foreclosure of said deed of trust, after due 
advertisement as provided by law, a t  public auction, at the courthouse 
door in Goldsboro, S. C., and that the said Professional Building Com- 
pany and all persons claiming by, through, or under it, be and they are 
hereby forever barred and foreclosed of all equity of redemption in anti 
to said land and premises; it  is further ordered by the court that  K. C.  
Royal1 and J. Faison Thomson be and they hereby are appointed com- 
nlissioners of this court to make said sale and execute title to the pur- 
chaser upon confirmation thereof by the court; that  the said lands are 
in said deed of trust described as follows: 'A certain lot of land in tlie 
city of Goldsboro, Wayne County, adjoining the lands of First  Baptist 
Cllurcli of Goldsboro and Best and Thompson, and bounded as follows: 
Beginning at a point on the west side of South John Street 100.7 feet 
south of the center of Walnut Street or 160 feet south of tlie northeast 
corner of Yelverton Hardware Company's store; thence with John 
Street south~rardly 75 feet;  thence westwardly parallel v i t h  TValnut 
Street 7 5  feet to a point even with the eastern mall of Best and Thomp- 
son's brick narehouse; thence northerly with the line of the warehouse 
wall 7 3  feet to an  alley; thence with said alley easterly 75 feet, more 
or less, to John Street, the beginning corner and kiiown in the plan 
of said city as part  of lot No. 55, together with any interest said 
corporation may have to join the wall of said Best and Thompson vare-  
house and also all of the corporation's right and interest by reason of 
the co~cnan t s  contained in the deed hereinafter mentioned from the 
First  Baptist Church to H. L. Grant, wherein said church agreed that  
there shall forever remain vacant a space 8 feet wide fronting on John 
Street and running westerly 75 feet as a walkway for the joint use of 
H. L. Grant arid his assigns and the church, and its successors and 
assigns. I t  being the same tract of land deeded to H. L. Grant by the 
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F i r s t  Eap t i s t  Church,  tlirougll i ts trustees, by deed dated 1.i 11:s 1913, 
rvcortleti iit the office of the register of deeds f o r  lTa>.tie ('onrity, ill 
I 3 ~ o l i  117, p g c .  3C1, and  clectletl to the  Gr:liit Iicnlty Con~p:~~i ! -  hy H. L. 
Grant  11y tl1~3tl tinted 1 Apri l ,  1014, and  rccor(let1 in  t l ~ o  office of the 
rcgistcr of det'tis fo r  TVnyl~e Couiity, ill Book 114, page 352.' 

" I t  is  Surtllcr ortlcrctl and clecrced by tlic court that  :I copy of this  
j u d g n ~ t ~ ~ t t  be crrtificd to the register of d c ~ t l s  of said 'i\'a\-ne C'onnty 
a11tI recortlctl ill his  ofice, tlie costs of suc.11 rcg is t ra t i c~ i~  to be tasetl ill 
the Ilill of costs llcreiri." 

I'll(. l ~ l a i l ~ t i f f  111ade man\- exceptions ant1 :tssignment, of error  a ~ i t l  
:rl)po:~lecl to t l ~ c  Supreme Court .  Tlie mater ial  oilcs and ~ I C C ~ S ~ . ; I ~  ftrvts 
\\.ill he se>t fo r th  i n  the opinion. 

gr:111tcc ill n clcctl he hclcl pcrsoiially linhlc fo r  the p a p c n t  of a ~ I W -  

tlie p:wtic~s or by inadvertence of the  tlr:~ugl~tsinnli,  ~vl lcn ,incli ~ n i ~ ~ t a l i c ~  
or in:iilvcrtcliw was niil;nown to the lmrtic>s un t i l  just pr ior  to t l ~ t ~  tlcl- 

l I c ~ ~ l c ~ y ,  tms tcw,  i~ i i i e  p a y i i ~ c ~ i t s  ill tlre surli of $6,000 wel t ,  tll~c., 1.c- 
~pe( . t i \ c~ ly ,  oltcx, t\\-o, t l~ rec ,  four ,  f iw,  s i s ,  seveli, eight, anti itiile y ; r r s  
:rfter ( l a te ;  ni~t l  one. l ~ n y l i ~ c n t  i n  the  sum of $17,000 duc  tc,ir ymrh  :rftc.r 

of' o i t l ~ t r ,  t1i1.11 the e~ltirck p r i l ~ c i p a l  slloultl I~c~co~tte  tlu? :1i1(1 11:rahlt.. 
Tltc. folio\\ i ~ i g  i i  l ~ a r t  of the note-ilistrument : "'l'llc u n t l o i ~ ~ g n e d  11c>ieby 
ou t io r~e  i l ~ t l i ~  itlually the first  f i ~  c a i t i i ~ ~ i ~ l  ins la l lmi t~ t s  of t l ~ i -  liote :ipgrc- 
gntiiig $10,000 ant1 the  iiltercbt thereon. Mrs. TI7. R. *\lit I.  Al. 11. Etiger- 
toll. IT. R. , \ l l~ i i ,  J o l m  I). Laligstoii." 

Tlti. P10,UOO n a s  duly 1121111. Tllc coiiiplai~rt allege+: "T1i:lt tlic first 
f i \c  i ~ i ~ t n l l l ~ i e ~ i t u  11i11e h e l l  paid 011 saitl ~ io tc ,  ant1 t l i l~ i  iittc~rc 5t  1~1. bc,e~r 
11;11ci tllrrcoli up  to 10 Decemhcr, 1930. . . . T h e n ,  i. due, to  the 
l,l:~iutifi by t1,e tlefendaltt, A. 11. Etlgcrtoil. the sum of  $1"3,G00 wit11 
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interest f rom 19 December, 1930: and  t h a t  the  plaintiff is entitled to a 
foreclosure of t h e  deed of t rust  hereinabove referred to  and the  applica- 
tion of the  proceeds f r o m  said sale as  par t  payment  of said judgnient." 

O n  24 August,  1 0 6 ,  the Professional Building Company executed to 
rlie tlcfentiant, A. H. Edgcrton.  a deed for  the  property. I n  the  tleed 
11 as t h e  following: ('Also al l  money, bills receivable, notes, accouiit.j, and 
other personal property of every kind and description now oniietl by 
tlie p a r t y  of the first p a r t  herein. . . . T h a t  the same a re  free and 
clear f roni  a l l  encumbrances, esccpt a deed of t rust  secur i l~g  n loan due 
the Life  Ilisurance Company of Virginia  i n  tlie sum of $35,000. . . . 
I t  is niutually u~~tlerstoocl antl agreed tliat i n  consitlernt~oli for  tlii. 
C O ~ T  eyance, the  par ty  of the second par t  sliall and does lielcby a.aulne 
and  agree to pay  off all  debts, dues, antl obligations of c l e l y  l i i~ id  a i d  
tleseriptioi~ 1 1 0 ~  outstanding against the Profes-ional Building Colilpaliy. 
pnr ty  of the  first pa r t  herein, including the indebtcdiieqs due thc Lifc 
111s111ance Company of T'irginia above mclitionetl." 

T h e  la- i n  tlie present controversy is tlius stated in  Bla rk  on R e x i a -  
sioli and Cai~ccllation, 1'01. 1, 2d ed., p a r t  see. 137, pp. 136-7:  " I t  1. a 
ne l l  settled priiiciple tha t  equi ty m a y  correct or reform ail i i i ~ t r u i ~ i e i ~ t  
nliich fai ls  to  express the  t rue  purpose and intention of tlie partie3 111 

con q n e n c e  of mistakes made  liy tlie draf tsman,  nlietlier t l i rougl~ ~i(gl!- 
gmcc,  innd~-ertence, or lack of fami l ia r i ty  nit11 technival tcriii>. 13ut 
cda.rs a re  iiiucli more r a r e  i n  n.hic11 application to equity fo r  tlic r 'w.- 
-ion or cnlicellatio~i of ins t rume~i t s  is made on this  gronliil. E I o \ \ c \ ~ i .  
tllcre a l e  autliorities to the effect tha t  n h e r e  a n  i n s t r u m e l ~ t  1, c~cc.utwl 
\rliicli professes to ca r ry  into execution a n  agreement previouuly cl~te:.id 
iilto, but wliich by mistake of the draf tsman,  either as  to fact or l;ii%;. 
does not ~ lccon~pl i sh  the intended purpose, equi ty will relieve fro111 s w i i  
r i~is t  alx," 

Tlie principle is  tlius stated i n  C~uwforc l  v. TT:i710z~gl~l~y, 1 0 2  S. C., 
6 9  ( X I )  : "The p r i ~ c i p l e  tliat a court of equity, or a court escri.iriiig 
cquitable jurisdiction, will decree tlie reformation of a tleed or n - r i t t t i~  
instrumelit, f r o m  which a s t ipulat ion of the parties, with rcspect to  
some mater ial  matter,  has  been omitted by the  mistake or inatlvertelicc 
of the clri~uglitsman, is well settled, and  frequently applied. S/~~it , l : ln~l t l  c .  
,S'hcar.on, 1 9 1  S. C., 660. T h e  equity fo r  the reformation of a deed 
or writtell illstrumelit esteiids to  the  i i~advertence or  mistakc of the 
clraughtsman \rho writes the deed or instrument .  I f  he fai ls  to express 
tlie t e r n s  as  agreed upon by the parties, the deed or  instruliiclit will be 
so corrected as  to be brought into harmony with the t rue intention of 
the parties. Sills v. Ford, 1 7 1  S. C., 733. -111 the authorities a rc  agreed, 
says Hoke,  J., i n  K i n g  c .  H o b b s ,  139 N. C., 170, that  a deed or ~ r r i t t o l ~  
i i ls t rumei~t  will be reformed so as  to express the t rue  iiitcnt of tile 
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parties when by a mistake or i i iad~ertence of the draugl~tqrnan. a ma- 
terial stipulation has been omitted from the i l e d  or ir1s:rmnent as n r i t -  
ten. I f  tlie dt=ed or nr i t tcn  iristrumciit fails to espress the true inten- 
tion of the parties, it may be reformed by 3 judgment or t l ~ r c ~  of the 
court, to the end that i t  shall express such intent nhehicr  the failure 
is due to mutual mistake of the parties, X a m ~ e l l  V. B?RX., 175 1. C'., 
183, to tlic mistake of one, and the fraud of the other p,lrty, P n f n f o  C'O. 
I-. J c a t l e t f e ,  174 R. C., 236. or to the mistakc of the t l rangl i t ima~~,  
P e l l c f i c r  L .  C'oopernge Co., 158 S. C., 40j." 

Tlic t p s t in io~~y  of grantor of h i i  intention to exempt part  of property 
corcred ill conveyance n as proper. Lee v. ( ' h a m  fab l e  b r o f l i ~ ~ h  ootl, 191 
N C., 330. Ste~lographer's contradictorS teqtimo~iy as to in~ t ruc t io~ i s  
g i ~ e i i  for drawing deed n a s  adniissible on issue of refor~~la t ion ,  ibitl. 
A d l l ~ i s s i u ~ ~  of mortgagor's testiinoliy that  he noul(1 not li,tr e siglicd uiort- 
pngc,, if not matle subject to o t l m  mortgages, \\as not error. G I  1 % .  

J I c w b o ~ . t ~ ,  106 S. C., 770. Tlie p r o 1  e~idencc. was pe-niiq~ihle. Ale.-  
antler L.. Ban i . ,  201 N.  C., 449. Proof of mistake a u t l i o ~ i ~ i n g  corrcctior~ 
of deed  nus st be clear, strong, and coi~r-in(-ing, Lloyd c .  S p c l g h f ,  105 
S.  C'., 179. B u ~ t o n  V. Insurance Co., 1% S. C., 49s. Facts  applicable 
to is-ucs ill suit to reform deed for mutual mistake u e ~ e  for the jury's 
tlctermination. I I u x l i n  tl. M y e r s ,  197 S. C., 775. The 1 estimoliy of the 
I ice-prmidellt of the Professiol~al Building Colripaliy, n 110 signet1 the 
tlccd, n a s  plenary and also the secretary, that the pror sion was placed 
I I I  tlic deed by mistake. The  \ice-president testified, ill p a r t :  "There 
n:rs 110 agreement nhaterer  made by Mr.  Edgertoil and by the Pro- 
f e - ~ i o ~ ~ a l  Builtling Company n i t h  respect to that ii1d(4ted11ess to the 
Life Insura~ice  Company of Virgiiiia. There was no rcfercmx to tlie 
i~~tlebtcchiess to the Life Imurmice Company of Virginia, :ii~tl 110 refer- 
elice at m y  time by X r .  Edgerton or any one else as to any nssuinpt io~~ 
of that iildebted~~css by Mr. Ihlgerton. I was a inost astounded man 
nl ie i~  it was called to illy attelltion iu 1931. \Vlmi it u as called to my 
attention, I just blurted out, 'I nil1 be darued.' I nxs  absolutely 
ahtouided. Mr. Edgertoil or the Professional Builclil~g Compa~iy, at 110 

time during tliesc negotlatio~is, had n n ~ -  agrecliient o ,  u~ ic l e r s t a~ id i~~g  
tliat 311.. Etlgerton n as to perso~idly  assume tlie rl1ortg:ige i ~ ~ d e b t d r i e s i  
that n:ls madv to tlic Life Insurance Corupany of Virgiliia." 

The secretary teatified, in part : "Tl~ere  n a s  no agrcemeiit that Mr.  
Edgerton n a s  to pay this iiote tliat has bee11 esliihiteti liere. S o  agree- 
m m t  by 11im that  he was to pay that." 

Tlie defei~tla~it ,  A. EL Eclgcrto~i, testified, ill pa r t :  "Q \That n a b  your 
uiicler~taiitling a ~ ~ d  agrecliient as to tlie deed t rn i~sfer r i~ ig  the l'roft>siol~al 
Uuilding Cornpai~y to you, the real estate 1 -his\\ er : TLe ulicle:.standing 
ill the ln1rclla.e \\a; that I n a s  to buy their interest or their equity, and 
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t l i ~  deed was to be made to me, subjcet to the mortgage of tlrc Lif(> 
Insurance  Company of Virginia. ' '  H e  fur ther  testified tha t  he never 
saw tlie deed assuming the  liability. 

T h e  at torney who draf ted the deed, coniiected as  at torney or p a r t ~ ~ e r  
nit11 both plaintiff and defendants, testified, i n  par t  : "I n as prcseiit i l l  

t he  pr ior  negotiations, but I Tvas ilot present a t  the  final. *It tlint t ime, 
I was not a stockholder, and  was not present a t  the final meetiilg of t l ~ c  
stockholders. I draf ted the deed, to ~r-hich reference has becii iiiatle iir 
this suit.  I drew the dced like I understood it  was to be clrav 11. I can't 
say that  M r .  Edgerton or a n y  one instructed me l i o ~  to tlraw tllr tlectl. 
I t  has  been a sourre of great  deal of rcgret to me. Of course, I clre\\ 
the deed as  I uiderstood, and  I h a r e  m y  owl1 explanation as to why 
now. l l y  explanation does not inr-olve a n y  instructions by l h .  Etlgerton. 
T h e  only th ing  tha t  I can say is  tliat someone simply asked me to 
p repare  the deed f o r  this transaction, and that  I drew the decd witliout 
a n y  definite iilstruction f r o m  a n y  part icular  one, but d r e ~ v  it  as  I 
understood a t  tliat t ime, I tliought i t  should be drawn.  Q. D i d  the  
Professional Building Company, through i ts  officers, g i ~ e  you ally ill- 
structioils! - Inswer:  I can't say tliat anyone instructed m e  to put  tha t  
l ~ r o r i s i o n  i n  there. . . . X r .  Lewis canie to  Goldaboro to discuss the 
situation. H e  caine to m y  office, and a f te r  ta lking about the  prospect 
of a purchaser on a n y  terms tliat could be g i r e n  and  discussing the 
questioii of 311.. Etlgerton giving u p  the  building, lie said, 'By the way, 
I n-oultl like to  go to the courtliouse and see the deed M r .  Edgertoil 
got this property by,' and asked m e  if I would go tlo~vii nit11 him. 1 
did so. T e  looked u p  the deed and i t  had  this provision ill it, and  11e 
said to m e  a t  tha t  time, 'Well, I don't k n o ~  now n h a t  we will do about 
it.' , , . Q. W h a t  did you tell tlie life iilsuraiice compaily, or tlie 
representative of the  life insurance company, was Blr. Edgerton's state- 
illelit wit11 regard to  the clause? , h s n . e r :  I stated tha t  M r .  Edgertoil 
stated he  did not assume the i i ldeb ted i~ess  t h a t  tlie p r o ~ i s i o ~ i  was put  
ill the deed ~ v i t h o u t  his knowledge or authori ty ,  and tha t  lie did not tlis- 
co\-er i t  un t i l  a few days pr ior  to the  time 3 l r .  Lewis n a s  here llimsclf." 

F r o m  tlie testinlony of this  witness, i t  would appear  tha t  M r .  Lewis, 
who represented plaintiff was not aware of this assumptioil agreeilieilt ill 
the deed. T h e  at tempt to hold plaintiff personally f o r  the debt v a s  per- 
haps  a n  af ter thought  of plaintiff, but the  plaiiitiff's r ights  a r e  set fort11 
ill Bank c. Page, a n f e ,  p. 18 (22)  : "The law undoubtedly is, tha t  ~ l i e i i  
a purchaser of mortgaged l a d s ,  by a valid and  sufficient contract of 
assun~pt ion ,  agrees with t h e  mortgagor, who is personally liable therefor, 
to assume and t o  p a y  off t h e  mortgage debt, such agreement inures to 
the benefit of the holder of the  mortgage, and  upon i t s  acceptance by 
him, or reliance thereon by the mortgagee, thenceforth as  betv-ecn tliern- 
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sclves, the  grantee occupies the  position of pr incipal  debtor and  t h e  
mortgagor t h a t  of surety, and  the  liability thus  ar is ing f r o m  said assump- 
tion agreement m a y  be enforced by  suit i11 equity, u i d e i  the  doctrinc of 
subrogation, Baber c. H a n i e ,  163 N. C., 588, 80 S. E . ,  37. or by actioii 
a t  law, as  upon a contract made  f o r  the benefit of a th i rd  person, Rector  
L'. I,!ydn, IS0 X. C., 577." 

W e  think the exidence ample  to be submitted to the jury.  T h c  court 
below charged the ju ry  correctly serc~r:zl t irnrs: "The burtlcri on the 
first issue iq oil t h e  defeildant, M r .  Eclgcrtoi~, to satisfy you hy eT ltlci~cc 
~rl i ic l i  is clear, strong :111tl coiir in r ing  before yo11 call ancner  it Tr . . '  I f  
lie has so satisfied you, i t  nou ld  be your  du ly  to aiisner 'Ye-'; if uot so 
satisfied, a u s n c r  'So. '  " 

The inost serious aspect of this  casc is the testimoiij  of Edgerton,  oil 
vro,,-cxaliniintioii (ill p a r t )  : "I did ~ o t  agree to  pay t h i s t l ~ i r t ~ . - f i ~  e 
thousaiitl dollar tleht, except ill 60 f a r  as  m y  c r ~ t l o r m n e ~ ~ t  n a i  oli tlic t t n  
thousa id  dollar note nit11 three others. I (lid not assume ail\. bejoutl 
iny nitlorsenici~t of the tell. . . . I uwcl this  indehtc~1i1r~-  of thir ty-  
f i ~  e tlionwiiJ dollars i n  tliow years  f r o m  m y   sol^ cnt  credits a, :I tlcbt 
clucb by me. I used it  uiltil 1931, nlieii I routemplatetl gir irig u p  this 
buildilig. . . . I liatl no more  agreemei~ t  about the  debt i n  1931 
t h a n  i n  1927. except i n  those years I n a s  p q i i l g  a couple of t l ~ o n ~ a i i t l  
t l o l l ~ r ;  property tax, p:rid iusura i~ce ,  o~ c r  $3.600 x Scar  fo r  intcrrst and 
installinelits, a l ~ d  felt  u d e r  these circunistances tha t  i t  n a b  rn t i re l j  
propw for  me, colitcinplatirig to go tlirougli n i t h  it .  111 1931, I changed 
m y  i~ i i i~c l  a i ~ d  dld117t ube i t .  A s  ail offset against so l re i~ t  crcdlts 1 felt 1 
n a b  ju~ t i f i ed  i11 using it .  . . . There  iiad lierer been a n y  agreement 
011 m y  p a r t  to p a y  this  indebtetliiess to  the life insurai i te  colill~aily." 

'The court  below on  this  aspect, g i ~ e  tlie plaintiff's contcntioii to the 
ju1y a s f o l l o n s  : ' ( C ' o ~ ~ t e ~ i t l s  t h a t  f r o m  year  to year  n l  r n  he listed Ins 
r a w \ ,  l i ~  tl(,duc.tetl f rom  sol^ ciit credits all  of the pr incipal  alilouilt clue, 
:~iitl t lwt  he only curtailed as  he  paid it and  admit ted he  knen it  n i ~ d  n as 
taking t h a t  away  f r o m  his  solrent credits, and  contcncl: tha t  you ought 
not to bc sat~sf ied f r o m  the  e\ idence i n  this case, clear, strong and coil- 
I lncliig, tliat i t  n a s  a mutua l  mistake, and  tliat j o u  sliould ailin t r  the 
i v u e ,  'Xu'; tha t  lie did assume l t  ailcl put  i t  i n  tlie deed, and t h a t  i t  

.rcwlaiiiecl tl i ire,  and tha t  I-ic received al l  tlir Iwiefits a n  1 deducted froiii 
sol\eiit cred~tb,  tha t  he  pa id  and  acted u d e r  t h a t  deed to (libsolre the 
c'oq)oratioii, and  tha t  it  \ \ a s  h i s  benefit so t o  do, and  that lie receirecl 
beliefits f r o m  i t .  P la i l~ t i f f  col~teilcls that  you ought t o  liiswer the issue 
$So.'  " 

W e  tliink 011 the whole record, this  mat te r  was properly left to  the  
jury to  cletermirie. I n  S h e l l  c. Roserizan, 133 N. C., 90 (94)  : ' T e  a r e  
liot ii,advcrteiit to tlie fact  t h a t  the  plaintiff made  a s ta temal t  on cross- 
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exa~nination as to a material matter, apparently in conflict with his 
el-idence when examined in chief, but this affected his credibility only, 
and did not justify withdrawing his evidence from the jury. W a d  r.  
J f f g .  Co., 123 5. C., 252." Collett v. .R. R., 198 S. C., 760 ( 7 6 2 ) .  

I f  plaintiff desired more specific instruction as to mutual mistake, it 
should have presented prayers for instruction. I t  is too late to coalplain 
now. The plaintiff relies mainly on Crornwell v. Logan, 196 S. C., 588, 
and cites oilier cases, contending that it n a s  entitled to its pereniptory 
instructions that oil the entire record, defendant Edgerton was liable 
to plaintiff for the $25,000 and interest. We caniiot so hold. The 
C'romuell case was one where actionable fraud was relied on to defeat 
the assuniption agreement. The evidence in tlie case did not sustain 
actionable fraud.  As to the plaintiff's contention that the conveyance to 
Edgerton and the dissolution of the corporation made Edgerton liable, 
we cannot so hold. A. H .  Edgerton took the corporate property uiider 
the conreyance to him, the chose in possession and in action were practi- 
cally of little l-due. H e  testified: "I took possession of the building 
and some rents had been accuinulating that never were paid . . . 
I don't know of any furniture that  they owned. There might have been 
a few dollars worth of floor oil or a little coal. Whatever the assets of 
the company, I took all of them." This action is not brought to set 
aside the conveyance to Edgerton-in fact, the plaintiff claims under it. 
C o f f o n  X i l l s  v. Xnitting Co., 194 N. C., 80 (87) ; C. S., 1183 and 1194. 

The plaintiff has a lien on the corporate real property and seeks to 
subject it to the payment of its debt and also a personal judgment against 
the d e f e ~ ~ d a n t ,  Edgerton, but the jury has found that Edgerton bought 
the equity of redemption and did not assume the debt due plaintiff. The 
plaintiff' niored the court below to allow it in a reply after the original 
reply to Edgerton's defense, to plead the followiiig statute of limitatioii: 
C. S., 441: "Within 3 years an  action." (9)  "For relief on the ground 
of fraud or mistake; the cause of action shall not be deemed to hare  
accrued until the discovery by the aggrieved party of the facts con- 
stituting the fraud or mistake." The court below refused to allow this 
motion. This mas discretionary in the court below frorn which no appeal 
lies. C. S., 547. The many exceptions or assignments of error made by 
plaintiff cannot be sustained. The nature of the defense permitted par01 
evidence, a t  least none of the exceptions or assignments of error are 
prejudicial on this record. 

The jury has found that the draughtsman of the deed, by inadvertence 
and oversight, made the mistake. "To err is human." I n  the present 
action, it may be noted that  the plaintiff was not prejudiced by tlie 
mistake. The plaintiff corporation has a lien on prnperty. The building 
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cost $96,000-outside the value of the lot. I t  loaned $33,000 on the 
property. $10,000 has been paid. I t  has exactly what it contracted for 
and will, no doubt get the prope~.ty, by foreclosure, that  a t  one time 
\ \as worth perhaps four or fixe times the ralue of tht, loan. On the 
record, we find 

S o  error. 

AT1,AIVTIC JOINT STOCK LA4SD BANK O F  RBLEIGH V. ZEB V. FISHER 
ASD Hrs WIFE, MAIIT N. FISHER, ET AL. 

(F'iled 11 April, 1931.) 

Reference D b W 1 i e r e  issues tendered do not arise upon exceptions to 
referee's report refusal of trial by jury is not error. 

TVllere n case is one properly bubject to a compulsory reference, C. S., - - ~ 1 3 ,  n party escepting to the order of reference is not entitled to hare 
iqiu~c: trndcrcd upon the hearing of cscelitioni: to tlie referee's report 
submitted to the j u r ~  \\hen the issues do not arise upoil the exceptions. 

A l ~ ~ ~ ~ ~ ,  by defendants Zeb V. Fisher and his wife, Mary 11. Fiqher, 
from Oql~,sii! / ,  J . ,  at October Term. 1933, of ROWAS. Affirmed. 

This  is an action to foreclose a mortgage executed by the defendants, 
Zph T. Fisher a i d  his uifc,  X a r y  N. Fisher, to secure their note pay- 
able to tlie plaintifl for  tlle sum of $15,000. I t  is alleged in the complaint 
that by reason of tlle default of the defendants in the pxyment of taxes 
lcrictl on the lands described in the mortgage for the year 1931, and 
of the senliamiual installment due oil 1 June,  1932, tllerc. is now due on 
s t id  note the sum of $13,243.92, with interest on said sum from 1 
lleccinbcr, 1031, subject to a credit of $6,000 paid by the tlefendants on 
6 Jaiiuary, 1932, by the sale of one of the tracts of land described in 
tlle mortgage. The  defelidants admitted the execution of tlle mortgage, 
but (leilied that the note secured thereby nns  due at the date of the 
coinme~icement of the action. They alleged that  it \ \as agreed by arid 
betwecn the plaintiff and tlle defendants that the sum of $6,000 paid 
by the defendants on said note on 6 January,  1932, should be applied 
to tlie payment of the successire se~lliannual installments becoming due 
next thereafter, and that  by reason of such agreement tlle installment 
due on 1 June ,  1932, had been paid. This allegation was denied by the 
l~lnil~tiff'. Tlie action was begun on 13  July,  1932. 

The action mas heard on exceptioiis to the findings of fact and con- 
clusions of law of the referee to whom i t  was referred for trial. The  
tiefeiidaiits having in apt time excepted to the order of reference, de- 
manded a trial by jury of the issues raised by the pleadings, and ex- 
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cepted to the refusal of the judge to submit such issues to a jury. The 
exceptions were heard and considered by the judge. They were over- 
ruled by him. 

I t  was thereupon ordered and adjudged, in accordance with the 
report of the referee, that  plaintiff recover of the defendants Zeb V. 
Fisher and his wife, Mary M. Fisher, the sum of $13,243.92, with 
interest on said sum from 1 December, 1931, less the sum of $6,000, 
with interest from 6 January,  1932, and the costs of the action. I t  was 
further ordered and decreed that  the land described in the complaint be 
sold by a commissioner appointed by the court for that purpose, and 
that upon the confirmation by the court of such sale, the proceeds be 
applied first to the payment of the judgment in this action, and then in 
accordance with the decree. The defendants excepted to the judgment 
and appealed to the Supreme Court. 

J .  L. C o c k e ~ h a m ,  H u d s o n  4 H u d s o n  a n d  l l l c L e a n  d Stacy for 
p la in t i f f .  

R. L e e  T.T7righf a n d  T .  C. B o u ' i e  for c le fendanfs .  

PER CTRIAJI. Although the defendant Zeb V. Fisher, in his answer 
prayed that  "this clause be referred to a referee to take and state an 
account between the plaintiff and the defendants, and report same 
to the court as provided by law," the said defendant joined with his co- 
defendant, Mary M. Fisher, in an  exception to the order of reference. 
I t  is not contended by either of said defe~idants in this appeal that there 
n-as error i n  the order of reference. for the reason that this is not a 
proper case for a compulsory reference, C. S., 573. The ~scep t ion  to 
the order of reference was apparently for the sole purpose of preserving 
the right of the defendants to a tr ial  by jury of the issues arising on 
the pleadings. Their only contention on this appeal is that there n-as 
error i n  the refusal of the judge to submit the issues appearing in the 
record to a jury. These issues, however, do not arise in the defendants' 
exceptions to the report of the referee. For  that reason, there was no 
error in the refusal of the judge to submit the issues tendered to a jury. 
B y  their failure to tender appropriate issues arising on their exceptions, 
the defendants waived their right to a trial by jury. See B o o k e r  c. 
H i g h l a n d s ,  198 S. C., 282, 151 S. E., 635. 

The  judgment is  supported by the findings of fact made by the referee, 
and approved by the judge. Fo r  that  reason, the judgment is 

Mirmed.  
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1Ib:SRY HATES r .  I X E  FERUUSOK, MRS. LEE FERGLSOS,  SHERJIAN 
TU(:JIAS A A D  MRS. S H E R M A S  TUGMAX. 

(Filed 11 A ~ r i l ,  1931.) 

1. JIortgagcs H 11-Acknowleclgment of fcsmc. tmstec'r; dced held suf- 
ficient. 

T l ~ c  1)rcswnl)tion is in  f a r ~ ) r  of the Icgxlity of an :I ~ l i~~o\~ led j imtwt  to 
:1 dcwl. :~ntl \ \ . h o i ~  :I t r ~ ~ s t t ~ ' s  (lt'ecl is signcil by the f o x c  trustee :la trustee, 
:~ilcl  tlrc 11otnr.v 1ilit.n- 11cr :Is tilt, I I I ~ I ' S I I ~ I  \rho rsccutctl the deetl " f o ~  the 
lnw111isc~~ tht~rci~i  esl)reswd" tlic : ~ c l i l ~ c ) \ \ - l r ( l ~ n ~ ~ ~ ~ ~ t  is sutficiei~t and \rill not 
1 ~ 3  tlocl:~~~cvl void for :L lyl)oqrn])l~ical error oil tlic i40ntt~i~tion that it was 
csc~cutetl 1,y the, fvmc trustee. 11rior onmcr of t l i ~  l:md, in her intlivitlunl 
instrat1 of 11c.r rcl)rtbscnt:~tive t , :~l~ntity. 

2. Trial E f-Erroneous statement of fact must bc brought t o  trial court's 
attention i n  timcb t o  comcct sarrlc upon t h e  trial. 

3. J1ortgngc.s H 11-Trustec may make  .sale bg agent  o r  n t t o ~ m c j ,  and i t  is 
not ~ ' cqu i r rd  t h a t  trustee bc  present a t  t h e  sale. 

1. Trial E Il-Whrre verdict of Jury  is  inconsistent tht: court  may give 
aclditional instructions and  require redelibc.ration. 

.\I'I 'ELT, by d ~ f e l i t l i ~ ~ ~ t s  fro111 / " I I ~ / P ! J ,  .I.. : ~ t  Ortober Term,  1'333, of 
TYILKES.  SO C ~ T O ~ .  

Tliiz i \  a n  actioli to  rccoler  about tllree acres of land.  Lee Eerguson 
a11t1 l r i i  \ \ i f e  \ \ e re  t v ~ ~ a n t s  of P l i r h e  Tuglilan. -111 11mtier claim under  
,J. I. X ~ c r s  a11d a r e  estol)l)rtl to d c ~ l y  11is tltle. ( ' c i l i c , i s  c. S~c'aizsci,~, 1 2 1  
S. C., 6;. T h e  p la i~ i t i f l s  offered tlic f o l l o n i ~ i g  dtetls:  

1. Dcctl f rom J .  T. X y c r s  and  Retta Xyers .  his  n i f r ,  t o  Pl~ccbe Tng- 
man,  dated 1 N a y ,  1!)24. 
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2 .  Deed of trust from Phcebe Tugman and Shernlan Tugman, her 
husband, to Retta Nyers, trustee, to secure a debt of $200.00 held against 
them bx J. I. Myers, dated 1 X a y ,  1924. 

3. Deed from Retta Xyers, trustee, to J .  TT. Jones. dated 2 June,  
1932. 

4. Deed from J. 17. Jones and Mary Jones, his wife, to I-Ieiiy IIayes, 
dated 14 June,  1932. 

Duriilg the trial on motion of defendants J. TT. Jonei  ~ i a 4  made a 
party plaintiff. 

011 the debt secured by the deed of trust to Retta Nyers, tlie defend- 
ants Phmbe Tugman and hcr husbnnd were due J. I. Myers $45.00 and 
the note for this amount 11-as assigned by J. I. Nyers to J. TT. Jones, 
who became the holder and had the deed of trust foreclosed. Joncs held 
a g a i ~ ~ s t  P h a b e  Tugmail and her husband another debt of $96.96 n itli 
interest from 13 August, 1930, for merchandise, nhich n a s  serurecl by 
a nlortgage they snhsequently g a m  to Jones. 

The defendants pleaded fraud in the execution of the latter mortgage, 
hut the jury n a s  instructed that this defense hat1 been nbandolled. 

Trerdict : 
1. I s  the plaintiff the owner n i d  entitletl to the posse4on of tlie 

laiids in control ersy ? A n s \ ~ e r  : Yes. 
2. I f  so, what amount, if any, is the plaintiff eiititlcd to recover as 

damages by reason of the defenda~its being in the ulilanful poss:.ssion 
of the lnild, as alleged in tlie complaint ? h s w e r  : Sone.  

3. TYliat amount, if any, are the defendants entitled to recover by 
reason of the cou~iterclaim, as alleged in the alisn.er? Ansner : Sone.  

Jutlgineiit for plaintiffs; appeal by defendants. 

PER CURIAM. A number of exceptions were talien during the trial but 
all except those referred to in the opinion h a w  been abandoned. 

First  exception. The appellal~ts excepted to the introduction of tlie 
deed executed by Retta Myers as trustee on tlie ground that the acknonl- 
edgment is defective. The pnrtics admit that the record of the ackndnl- 
edgment contains a typographical error and that  the only question is 
nhether the grantor aclinoxledgetl the deed ind i~ idua l ly  or in her capac- 
ity as trustee. She signed the deed as trustee and was known to the 
notary as the person ~ l i o  executed i t  "for the purposes therein ex- 
pressed." The certificate is in substantial conformity with the Ian-. 
Finance C'o. v. C'of ton Xills, 182 S. C., 408. The presumption is in 
faror  of its legality. P o w e r  C'o. v. Power Co.,  168 K. C., 219. 
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Fourteentli exception. I n  his charge to the jury his Honor remarked, 
"There is 110 issue of fraud, and I take i t  that  feature is abandoned. 
. . . N o  issue of fraud is  submitted to yon." The appellants say tliat 
the jury should h a r e  bee11 permitted to consider the q ~ e s t i o n  of fraud 
under tlic third issue. I f  thev nere  of this opinion tltey should haye 
called the p o ~ ~ r t ' s  attention to it. The question aro:e in I l a d y  u. 
X i t c h e l l ,  161 N. C., 3.51, in referelice to nliich the Court said:  " I t  is 
truc, we fi11t1 no such admission ill the rccord, but it may haye been imde  
orally (luring tlie trial and not appear of recaortl, hut the instruction was 
a statcinellt of a fact made to tlie jury by the court. I t  was not a 
coilclusioi~ of law. I f  it was all in ad^ ertencc upon the part of the judge, 
it was the duty of counsel for defciidant a t  the co~iclusion of tllc ellarge, 
or a t  so i i i~  appropriate inorneilt before the c7ase was fil~zlly given to tlie 
jury, to call tlie judge's attention to it, so that the misunderstanding 
could be cleared u p  and the error corrected at tlie time. Couiisel will not 
be permitted to sit still and acquiesce in a statc~rlrlit b;i the court that 
:I fact is admitted when it is not. Couusel should give ihe court oppor- 
tunity to  correct tlie error, if in fact one was made." T o  the smile effect 
arc i?antIolph c. Lexis,  196 h7. C., 51 ; S. r .  Johnaon, 193 N. C., 701 ; 
LaRoquc v.  Iiennedy, 156 N. C., 360. 

Fifteenth excc~ption. I t  is  prolided by statute tliat a salc of property 
uiltlcr a riiortgagr or deed of trust to secure the payineut of moiley may 
be made by an  agent or attorney appointed for that  purpose by the 
mortgagee or trustee and it is  not essential that the inorigagee or trustee 
be present a t  the salc. C. S., 2581. 

Tlie deed of trust executed by I'hcebe Tugnlail and her husband pro- 
vided that upo11 their failure to pay the secured debt the beneficiary, or 
his assignee, or any other person entitled to the monej could apply to 
the trustee a i d  it should be the duty of the trustee to ilialie sale of the 
property. Tlie holder of the secured note dtmaiided a sale; the sale n as 
made by his attorney in the absence of tlie trustee. T h w e  was erideilce 
that Phcebe Tugniuil and her husband ki~em that the land had been 
adxertised for sale; tlicre is 110 eTiclc11ce that an ofl'er ~ v l s  ir~ade to raise 
tlie bid as provided by section 2591 of the Colisolidated Statutes. 

The  recitals ill the trustee's deed, as  the court told the jury, are prima 
facie correct so f a r  as they tend to sho\v that the trustee made the sale 
ill pursuance of the power contailled in the deed of trust. Shaffer T .  

Gayaor, 1 1 7  N. C., 1.5. 
011 both of these poiilts tlie court corrertly instructed the jury a~i t l  

tlie fifteenth exception cannot be sustaii~ed. 
Sixteenth exception. The jury first ansn-ered the first issue "Yes," 

the scco~id, "Solie," and the third, "$125.00." 
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T h e  judge gave fur ther  instructions to  the effect tha t  the defendants 
pleaded f raud ,  which could have been considered only i n  connection 
with the first issue; but t h a t  this  defense had  been abandoned and tha t  
if the first issue was answered i n  favor  of the plaintiffs the  defendants 
would not be entitled to damages. I n  this instruction we find no error .  
F r a u d  having been eliminated the  defendant had  no counterclaim. T h e  
'motion f o r  nonsuit was properly denied. 

NO error .  

STATE v. MARSHALL DICKEY. 

(Filed 2 May, 1931.) 

1.  Homicide G d-Where defendant relies upon self-defense, testimony of 
uncommunicated threats made by deceased is competent. 

Where defendant in a prosecution for homicide contends lie killed de- 
ceased in self-defense, and introduces eridenc2e in support of the conten- 
tion, testiinony that on the afternoon preceding the night on nhich the 
killing occurred decenwtl liatl threatened to kill defendant upon sight is 
competent in su1)port of tlie contention of self-defense, nltliough tlle threat 
was not communicnted to tlefendaiit prior to tlie homicide, and the es-  
clusion of such evidence will be Iicld for reversible error. 

2. Criminal Law L e--Exclusion of testimony is not cured by admission 
of testimony of another witness to same act done on different occasion. 

I11 this prosecution for homicide defendant contended that he killed 
deceased ill self-defense. Tlie court admitted without objection testimony 
of one witness that deceasecl, shortly before the homicide, had made 
threats against defendant wliich were not communicated to defeiidant 
prior to tlie homicide, and excluded testimony of another witness of such 
threats made by deceased on a different occasion shortly before tlie 
homicide: H c l d ,  the error in tlie exclusion of the testimony of such 
threats by one of the nit~lesses was not cured by the admission of the 
testimony of the other wit~less, defendant being entitled to the credibility 
and weight of the testimony of the n-itlless whose testinio~iy \\-as excluded. 

APPEAL by defendant f r o m  Slack ,  J., a t  J a n u a r y  Term,  1934, of 
~IECI~LESBCHG. S e w  tr ia l .  

T h i s  is  a cr iminal  action i n  which the defendant was tried on a n  in- 
dictinent f o r  the  murder  of E d i t h  Proctor ,  on 1 9  Norember,  1930, i n  
Xecklenburg County. 

When  tlle action was called f o r  trial,  the solicitor fo r  t h e  S ta te  an-  
nounced t o  t h e  court, tha t  on the  evidence which he would offer a t  the  
trial,  he  would not ask f o r  a re rd ic t  of gui l ty  of murder  i n  the first 
degree, but  would ask f o r  a rerdict  of gui l ty  of murder  i n  the second 
degree, or of manslaughter,  a s  the  ju ry  might  find the facts  f rom all 
the evidence. T h e  defendant entered a plea of "not guilty." 
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The  evidence for tlie State tended to s l i o ~  that  a t  about 8:00 o'clock 
p.m., on Saturday, 1 9  h'ovembcr, 1930, the defendant vent  to the home 
of Edi th  Proctor, i n  hfeclrleilhurg C'ourity, and after k ~ ~ o c k i n g  twice at 
her door, opened the door, and entered the house, wit11 a knife in his 
lial~d. H e  said to Edith Proctor, who was in the houw, "TVliat ill the 
hell do you mean?" As she walked toward him, he met her, and kiiock~d 
lier d o w ~ ~ ,  and threw a lamp at lier. H e  thtw cut her in and across her 
abdomen. Slie bled profusely from the nound, mid d i d  n.itliin about 
three minutes, after tlic de fc i~da~ i t  liad assaulted and cut lier. Wlle~i 
the defendant u a s  arrested, hc  had a deep cut in his c h e ~ t ,  inflicted 
apparently by a knife. Defcntlant told t l i ~  officers who arrested him, 
that  the deceased had cut him on his hand, and liad stabbed him in 
the chest. Xeithcr of the officers saw any wound on his 11nr1tl. They 
did see a wountl on his clwst. 

The defendant as  a witness in his onn  helialf testified as f o l l o ~ s :  
"I am tnwlty-nine years old. I went to Edith Proctor's house about 

8:00 o'clock on Saturday night, 19 November, 1930, to get my laundry 
from Lillie Ingram, \rho l i ~ e d  irl the llousc with Edi th  Proctor. She 
hail been nasliing for me about four weeks. When I got there I knocked 
a t  the door, and Editli said, 'Come ill.' I n-alked in. She  shut the door 
and said, 'Wliat do you want? '  I said, 'I came to get my aundry. Where 
is  Lillie?' Edi th  answered, 'You get to hell out of hei-e.' I said, 'Let 
me out,' and started tonard the door. She cut me on tl e hand. I said, 
'Let rlie out, girl.' Slie cut nle on the l iai~d again. I backed and startctl 
to go out of the house. She  stabbed me wlicrl 1 reachrd for the door. 
I had done nothing except ask for Lillie. Every time I would reach 
for tlie door she would cut me. I was bleeding fast, ciid tl~ougllt she 
was going to kill me. I ran  my hand into my  pocket, and opelied rliT 
knife. I was begging her all tlie time to let me out. She made another 
dire at me, and 1 cut her. I did not t ry  to kill her. I tried to keep her 
from killirig me. When I welit out the door, Edi th  t h e w  a lamp a t  me. 
When I left the house she was standing up. Slic looked as if s l ~ e  might 
ha7 e been drinkiiig. She  cursed me and seemed to be mad. I guess she 
was mad a t  me, because I was engaged to another girl." 

Evidence offered by the defendant tended to corroborate his t e s t imo~~y  
as to the circumstances surrounding the homicide. 

Lila Chisholm, a nitness for the defendant, testified as follons: 
"I lixed close to  Editli Proctor. I saw her on that  Saturday night a t  

about 7 3 0  o'clock. Slie came to my liousr with a switch-blade knife 
open in her hand, and asked me if I had seen Marshd l  Dickey since 
dark. I told her 'So.' She said she was going to find him, and cut hi111 
when she found him. She  was mad mhen she was t a  king to me. I 
did not know wlmt tlie trouble was between her and Narsliall, but she 
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was hunting Xarshall. I know Lillie Ingram, and know that she washed 
for Marshall." 

Pearl  Lee Spenccr, a witness for the defendant, testified as follo\rs: 
"I knew Edi th  Proctor. I saw her at my house on the afternoon of 

the day she \ \as  killed. She had a knife-a switch-blade knife, about 
that long." 

Couilsel for clefe~~dant asked this n itness : "UThat, if anything, did 
Edith Proctor say to you?" The  defendant excepted to the ruling of 
the court, sustaiiling the State's objection to this question. The  nituess, 
if permitted by the c o ~ ~ r t  would 11:lr.e testified that  Edi th  Proctor said 
she was going to  kill JIarshall Dickey as  soon as she found him. 

0 1 1  all the eridence subinittetl to the jury, under the charge of the 
court, thcre was a ~ e r d i c t  tliat the defendant is guilty of rnanslaugl~ter. 

From judgu~~cnt that  he be coufiricd iri tlie State's prison for a term 
of twenty years, the defendant appealed to the Supreme Court. 

C'osson, J. I11 this case the defendant admitted that he k i l h l  the 
deceased by cutting her with a knife-a deadly weapon. H e  oRered 
evitlei~ce tentling to show that a t  the time he cut tlie deceased, and in- 
flicted upon her the fatal  wound, she was assaulting him with a liliifc, 
and that unclcr all the circumstances as disclosed by the e\-idelice, 11e 
was unable to escape from tlie murderous assault the deceased n a s  the11 
making upon him. This e d e n c e  n a s  amply sufficient to support the 
contentio~i of tlie defendant that lie killed the deceased ill self-defense, 
and that  for this rcason he was not guilty. 

111 support of his contention that  he killed the deceased ill self- 
defei~se. tlie defelidant offered as eviclelice the testimony of a witness 
that shortly before the honiicide, she saw the deceased, and tliat she 
then had a knife and said that  as soon as she saw the defendant, she 
was going to cut him. This testili~ony n.as admitted without objection 
on the part  of tlie solicitor for the State, and was submitted by the 
court to the jury as evidence in  behalf of the defendant. There was no 
evidence tending to show that  this threat of the deceased \\as com- 
municated to the defendant prior to the homicide. 

I n  further support of his contention that  he killed the deceased in  self- 
defcnse, the defendant offered as e~ idence  the testimony of another wit- 
ness that she saw the deceased during the afternoon preceding the honii- 
cide, and that decensed then had a knife, and said that  she was going 
to kill 3Iarshall Dickey, the clefendant, as soon as she saw him. There 
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was no eyidence teriding: to sliow that  this threat was communicated 
to tlie defeiidaiit prior to the liornicide. Upon objectio 1 by tlie State, 
this testiiiiony IVRS escludrtl, and tiefentlant esccptetl. 0 1 1  liis appeal to 
tliis Court, the defentlant assigns the exclusion of this testimony as 
error. Tlie assigl~iiieilt of error must be sustainctl. 

1 1 1  S. v.  Ijaldn in, 155  K. C'., 494, 71 S. E:., 212, it is said:  "It was 
insisted furtlier that  his Honor made an  erroneous ruli ~g in excluding 
el idelice of certain uncornmunicatetl threats of the deccasetl uttered 
shortly before the liomicide, t e n d i ~ l ~  to sliow animosity ton-arcis thc 
prisonc,r, and a purpose to do him serious bodily harm. I t  is no1v gen- 
erally rccognized that  in trials for lioliiic~idc unconim~nicateil threats 
are atlrnissible ( I )  where they tent1 to corroborate threats ~ l i i e l i  have 
been coninlunicated to thc prisoner; ( 2 )  wliere they tend to throw light 
011 tlie occurrence and aid the jury to a correct inter1 retation of the 
rariic, ailti there is tcst i i t io~~y ultra sufficie~it to carry the case to the 
jury teildil~g to sliow that tlie killing rnax have b c c ~  d o l e  from n prln- 
ciple of sclf-preservation, or tlle evidence is vholly c i r c~~ms tan t i a l  and 
the character of the traiisactioli ill doubt. l ' u r p i n ' s  case 77 S. C., 4 7 3 ;  
S. 2%.  J ~ c I ~ c I . ,  125 N. C'., 645; IIornegan G; 'I'homp~oil Self-defense, 9 2 7 ;  
Stokes' case, 53  S. 37.; IIollei* c. &Sfate,  Ind., 57;  Cornelircs e. C'onznloi~- 
wealth, 5-1 Ky., 539. 111 the prcsent case, nliile tlierr mas evidence, 
on the part  of the State tending to shov- that the prisoner fought wrong- 
fully, and killed ~vithout necessity, there is  testirliony on his part tentl- 
i11g to show a homicide in his nccesz;wy self-defense, ~21~1 the proposed 
e~itlence, tending as it did to tllron. light upon tlie occurrence should 
haye been received." 

I t  cmiiot he lield that the error i11 excluding the testinlony of tliis 
~ i t n e s s  tending to show threats by the tlcceasetl to assault the de- 
fendant wit11 a 1:1iifc~ as soon as she s a ~ \ ~  him, n a s  liarrnless for the 
reason that the testimollS of another witness for the defendant tending 
to show similar threats on anotlier occasion, was admitteLl asid submitted 
to the jury. I n  E ' a w s  c .  Cox,  203 K. C., 173, 165 E;. E., 3-15, i t  is 
said:  ('Obviously, if a party ofters the competent testiniony of a givcn 
l~ulnbpr of witnesses, hut tlie court excludes the testinloiiy of one, even 
though the testimony of otllers iq admittctl uitliout objection, notwith- 
standing, the ofl-'criilg party is entitled to tlie credihiiity and nciglit 
of the testimoiiy of the esrluded witness." This princ~iple is particu- 
larly al~plicablc i11 the iristaut case, nhere  the exclutied evidence teridetl 
to ~IIOTV threats by the deceased, on a differei~t occasion than that shown 
bv tlie testiirionv nhicll was admitted. Tlie tlefcntlailt is entitled to a 
11cw trial. I t  is so ordered. 

S e w  tri al. 



N. C.] SPRISC: TERM, 1934. 421 

BOARD O F  EDUCATION O F  hIcDOWELT, COUNTY, A X D  R. W. GOODJIAIL', 
CHAIRMAX, C. A. MORRIS, &I. R. NANNEY, J. W. RIcCBLTA, I?. C. 
DAVES, C O ~ ~ P R I ~ I S G  A X D  BEISG T H E  SCHOOL DISTRICT COMMITTEE FOR 

THE GLEKWOOD-DYSARTV1LT.E H I G H  SCHOOL DISTRICT,  T H E  TIAT- 
TER FIVE PERSONS BEISG TAXPAYERS A N D  CITIZENS IN GLENWOOD- 
DYSARTVILLE H I G H  SCHOOL DISTRICT,  v. MRS. 11 A R T  G. 
BURGIN, COUSTY ACCOUNTAXT FOR THE COUSTY OF NcDOWELT~. 

(Filed 2 May, 1934.) 

1. Schools and School Districts C b-Held: new administrative unit had 
authority to expend fund on hand for puqmse for which it was 
created. 
h local-tax school clistrict voted to  levy a special t ax  to furnish funds  

to supplement t he  s i s  months school te rm in  the  district. The  district  
was  abolished pursuant  to chal?. 562, Public T,am of 1033, and  a uew 
district  c o m ~ r i s i n g  the  same terri tory was  established by the  board of 
education and Sta te  School Commission a s  a n  adminis t ra t i re  uni t  i n  the  
State-wide system of public scliools. At t he  t ime of' the  abolition of the  
old district  and  the creation of tlie new, there was  a n  u~iespended sum 
in  the fund created by the  t ax  to s u ~ p l e m e n t  the school t e r m :  Held, the 
new district, a s  successor to tlie old, has  authority to espend the  fund 
fo r  the  purnose of sup l~ len~en t ing  the  six-months school tern1 of t h e  
district, tliat being the  p u r p x e  f o r  which the  t:ls ~xov id ing  tlie fund \vas 
levied, and  this result is  not affected by the  provisions of chap. 562, see. 4, 
whicli requires certain f u l ~ d s  to be placed in t he  debt service fund, section 
4 npylyi~ig only to funds  collected f rom designated sources subsequent to 
the  effective date  of the  s ta tu te ,  and not to  funds  on hand a t  the  t ime 
of the  creation of t h e  new clistrict. 

2. Same-Objection that funds were not groperly budgeted and appro- 
pria.ted to supplement school term, held untenable in this case. 

I n  a su i t  to conipel a county accountant to sign voucliers for the  dis- 
tribution of certain funds  i t  was  alleged t h a t  t he  funds  ill question came 
into possession of plaintiff school administrative uni t  as successor to  a 
local-tax district, and t h a t  the  fun& represented a sum saved by economy 
ou t  of funds  a l~propr ia ted  and budgeted by the  former  district to supl)lc- 
ment t h e  six-months term of scliool and raised by a special t ax  voted 
for  th is  purpose, and t h a t  plaintilt' was  attempting to expend the funds  
to supplcmc.nt t he  six-mc~ntlis te rm of scliool for  t h e  following year. The 
county nccou~~t :u i t  filed a d c u u r r e r  on the ground tliat the  funds had not 
been properly budgeted and  ap1mpriated : Held,  t he  demurrer adniitted 
t h a t  the funds  hat1 been l1rol)erly budgcted and  appro1)riated to sul~ple-  
ment the  s is -mont i~s  school term, for  whic11 pur l~osc  plaintiiY sought to 
eslrend them, and  the budget is  designetl a s  a tentative basis for  dr- 
tc'rmining the  t a x  lery  necessary to c!l)erate the scliools and the  disposition 
of t he  funds  i~ivolved no questiou of taxation. 

3. Mandamus A b- 
J landamus nil1 lie to compcl a c o u ~ t y  accountant to sign voucliers 

\vl~icli lie is  required to sign by la\v, since under such circumstnnc.es the  
signing of the vouchers is  a purely ministerial duty.  
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C ~ v r r ,  A C T I ~ X ,  h c f o r ~  Schenc.X., .T., :lt Dcccinher Tern . ,  1033, of Mc- 
1~Ol~l ' : r~r . .  

Tlie s tory tol(l b y  the coiiiplaint i s  substant ia l ly  as -lollon.s: 
1. 1 1 1  1904 tlic,re was w t ~ a t c d  acacordii~g to la\\ ill MrI)o\vcll ( ' ~ I I I I ~ S ?  

Glc~ln.ooel TIigli S c l ~ o o l  Distr ic t ,  same l)c>i~lg :I l w a l  t a x  d i s t r i r t ,  all11 1 ~ : ~ s  
c~stnl)lisl~cd by tllc lioltlillg of a n  c,lection ill tlic district by the  tasllayc,r:: 
tlicrcwf, xv11o v o t ~ e l  1111011 t h ( m s ~ l ~ . e s  3 t a x  r a t e  not t o  exczeetl t h i r t y  
c.csiits 01, tile $100 \-:t l~l;lt io~l "for the 1)11rpo::c of s u p p l ~ ~ l ~ ( ~ ~ ~ t i n g  t l l ~  
six i n o i ~ t l ~ s  s(*11001 trrli i  f u n d s  i n  t h a t  district." A t  var ious t i l ~ w s  tlic 
i1istric.t \\.as tluly e~rlargetl  ill the  nlallucr 1~rcwribct l  by Ian- ni~tl  1 ~ y  :l 
1-otc. of the tas l laycrs  a c c c ~ l ~ t i ~ ~ g  t l ~ c  t ax  tlicsrcltofore l c~ i ( - . ( l  ill ~ l c ~ l ~ ~ ~ o o d  
IIigll  Sc.Iloo1 l3istric.t fo r  saitl 1)nrlIoscs of S I I ~ I ~ I ~ ~ ~ I I I C I I ~ ~ ~ I ~  the six 1llOlltlld 
~c~11oo1 t ~ r i i i  fnnd .  T'11er~:lft~r ill ,TuI~c,  1933, 11ursllallt t o  ~11:1l~t(>r  562 
of tllc P1111lic L n ~ r s  of 193133 all  c ' s i a t i ~ i ~  sc.Ilool c1istri1.1~ in  31~I)O\\.('ll 
('01l11ty ~ v e r ( ~  al)oliel~cd a ~ i d  t l ~ c  I1o:lrd of e t lu ra t io~ l  a n d  the S t a t e  S1.11ool 
('or~nrliwioli f o r  l)nq,oses of : ~ t l l ~ i i ~ r i s t r a t i o i ~  a1111 l c v y i i ~ g  t a w s ,  rc3tlir- 
tric*tctl tllc co l~n ty ,  crentitlg a 11c\v dis t r ic t  li11o~v11 as  Gle~l\\.ootl-1)-sart- 
\ill,, I I igl i  S(~lloo1 I)istric.t, wl i ic~l~ suit1 c1iutric.t coinl)risrs thc  i11c1ltiv:rl 
t c l r ~ , i t u r ~  ~11111 11atr011s t l l ( , r (> i~ i  f ~ ~ r i ~ ~ ( ~ r l y  (w11i1risi11g th11 [ ; l~~ i \voo i l  ILigh 
Sc.llool 1)istrict.  
L "l'lir~ Glc>~l\\-ootl I l i g h  Srlxt~ol 1)i.qtric.t ~ I J -  ~ i r t l l c  of 1111, lcsvy of t:rsc>.: 

fn)iri year to yc,nr f r o m  I!)" to I!):;::, 11:xtl 1,y t l ~ r  I-xcrc.iscr of th r i f t  : \ l~rl 
<tricdt W O I I O I I I ~  so ni:111:1gc~~l f i ~ ~ : i ~ ~ c i : ~ l  :lR:rirs of t1i1, (Iiqtrict t11:1t tl~(mri, 
11:~d ~ I T I ~  :I s:rvi~rg i ~ f  $ :~ ,160.20,  11.11it.11 .q:iid 11101ri,y is I I O I Y  to tl~ca vr11viit 
of t 1 1 ~  ( ~ l ~ ~ ~ ~ ~ v ~ ~ o i l - i ) y s : ~ ~ ~ t ~ i l l ~ ~  IIigIl Srliool I)istric*t ":is :I l~ : r l : r~~w to w i ~ l  
ilistric*t :is huc.c~>csor t c~  t l ~ c  C;li~lln.oo:l I I igl i  S r l ~ o o l  I ) i>~r i i* t . "  

3. T11:tt tht> (;lca~t\voo~l IIig11 S r l ~ o o l  l ) i s t ~ . i c ~  l ~ r t > l ~ i ~ r ~ l  c,:!v11 J - ( Y I ~  :l 

1111tlgc't st>ttiirg ffilrrll itc,ms c:f e s i ) r ~ ~ c l i t ~ ~ ~ . t '  of full<ls .-i r:!iscatl > u l ~ p l ~ -  
i i ~ o l i t i ~ i g  t11r six l11011t11i si'11001 t~r11x i'u11cls ' . sul~~lr i t t i l ig  the s:illlC ~>:r('li 
y ( , : ~ r  to tl~c'  caour~ty bo:~rcl of c>clwatiou of Jlc*I)on.c.ll ('oi1111y fo r  apl~rov:rl ,  
\\.llicsl~ 1)oarcl ill t11ri1 sul)il~ittcvl t l~c, P:IIIICI to t l l ~  Gour!l of cc11111ty i * o ~ r ~ ~ l l i ; -  
s i m ~ c ~ r s  fo r  ~ L ~ ~ I h ~ ~ ~ ~ l l  C o u i ~ t y  f o r  :rpprov:iI," :11111 tlrar follo\\ . i~rg t110 : r p  
11ruv:ll of saitl budget by both t l ~ e  board of e t luc~at ioi~ a 1 1 1  t11v I)o:~rtl of . . 
( . O ~ I I I I I I . ; ~ I ~ I I ~ ~ ~ S  T:ISI'S 11:1(1 11c~'1i elul>- lc\-iecl ill raitl locdal t n s  t1i~t1,ic.t > I & -  

ric'111 to  rnc'1.1 t11c sc~liool 11i1c~ls of ~ I I V  11iutric.t. 
4 .  Tllo C;lc11\\~oo:l-1)ys:1rt~-illc .ILigh S c ~ l ~ o o l  I l is t r ic t  c.oliliilittce ill 

S o \ . c m l ~ c r ,  l D ~ ' 1 3 ,  at1ol)tctl :I buclgcet i l~\-ol\ilrg tllc esl)c~j(litul.c fo r  llnr- 
I t '  s i 1 1 1 1 ~ i 1 1 g  tlic 11ece1s of tllc six i ~ i o i i t l l ~  sc11~01 teriii, i l~c~lut l -  
i i ~ g  the. saitl I):rl:~nc.e t l i c l~  tluo the (;le~~\vootl-l)y~~:irt\-illc. IIig11 S1*11ool 
I)istrict.  Tllt: i w l g c ~ t  \:as : ~ l ~ p r o \ . r t l  117 the I T J I I I I T ~  l~o:r~.tl of cduc:ltioli, 
:111tl t l icreupo~i  saiil to~iimittc-c " i~~cu l~r i . t l  cer ta in  intlebtrtli~ess by \-irtne 
of the lnwc.l~:i.<e of sundry  a ~ l t l  r a r i o n s  itc'111s fo r  svl10~1  purpose^, u i d  
fnrtl1c.r I,?- virtu(, of c.c'rtaill labor :inti \\.orl< clolle 011 scl~ool  llrollerty 
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: I I I ~  fo r  school purpows,  all  of which indebtedness was lawful ly in- 
curred i n  accortlance nit11 the  budget fo r  expenditure of supplerneutar ,~ 
school funds  as  set out aborc. T h a t  in  order to p a y  such indebtetlness 
certain ~ o u c l i e r s  i n  proper f o r m  were issued by the county superin- 
t e i i t l c~~t  of LIcDowcll C o u ~ i t ~ ,  signctl by the cliairniaii of the  county 
hoard of education and drawn on the  balance due the Glenwood- 
D p r t r i l l e  H i g h  School District.  

5 .  These rouchers  were duly presented to t h e  defendant, X a r y  G.  
Durgin, county accountant f o r  XcDowcll  County, fo r  her  inspection 
and s ignature a s  required by law. Thereupon, ''the said N a r y  G. Burgin,  
acting i n  her  capacity as  county accountant,  failed, neglected and  
refuse,l to sign said rouchers, without  good cause therefor, and as re- 
quired by law. T h a t  the plaintiff, Glenwood-Dysartrille H i g h  Scliool Dis- 
trict coininittee, has  no fund  other t h a u  tliesc wliich can lw used to defray 
scl~ool t y x n s e s  incurred i n  supplementing the six months school term." 
Upon tlie refusal of the county accountant to sign the cl i~cl is  or ~ouc'llcrs, 
this  suit was instituted by the  county board of education and tlie scliool 
committee of Glennood-Dysartr i l le  H i g h  School Distr ic t  against said 
countv accouiitant. 

T h e  dcfentlant, county accountant,  deiuurretl to  tlie coniplaint fo r  
tliat ( a )  the  funds  on whicll the  rouclicrs x e r e  dram, was a n  accuninla- 
tioil of taxes lei-ied in the Glenwood H i g h  Scliool District nliicll hat1 
bcc11 a b o l i s l ~ r ~ l  by chapter  5 6 2 ,  Publ ic  Laws of 1933, and that  the 
pl:~intifi's, ecliool conimittee of the  new district, h a r e  no ju r i s t l i c t io~~ of 
the  f u n d ;  ( b )  the fund lmtl not been budgeted as  rcquirctl by l a n  ; ( c )  
110 np11ro1)riation order 11ad been niade;  ((1) tlie atteniptetl 11udgc't hat1 
not I~c'en a l ~ p r o ~ r t l  b>- tlic board of county commissionc~rs of M c D o m l l  

Tlic plaintiffs p r q e d  for  a wri t  of n1:aitlamui. rcquiriiig the! tlcfciltl- 
aiit. c o u ~ i t y  accouiitaiit, to sign the roucllers rcferretl to i n  tlie coniplaint. 

- 1 f t t ~  l~enri i ig  tlle a rpun~el l t  of the cause tlie t r ia l  jutlpc n:is of the 
opiiiioi~ tha t  tlic demurrer  sliould be ,iustainetl, and so ruled. ~ Y l i c ~ ~ u p o ~ ~  
the plai i~t i f fs  appealcd. 

R ~ o c , n ~ s .  J. Does tlie srhool committee of G l e ~ ~ u  ootl-Dysartrille H i g h  
School District,  as successor of the Glenwood H i g h  School District,  ha1 r 
t h e  r ight  to expend the fuiid produccd by taxes liwetoforc duly l e ~ i e d  
i n  said (!i~trict a 1 ~ 1  iiow ill hand  to its credit, fo r  the purpose of supple- 
ineiiting the six months scliool term in said d i s t r i c t?  

G1:~iiwootl H i g h  School Distr ic t  by a ro te  of the taxpayer'  t11crei11, 
l c ~ i e d  a t a s  npoii all property \ \ i t l ~ i n  tlie dis t r i r t  fo r  the purpose of 
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ter i i i i i~ing the  tax  levy necessary to  operate tlie school. Tlie disposi t iol~ 
of the part icular  suin of moiiey would ill this case iiivolie 110 t a s i n g  
power. 

Whi lc  tlie couiity audi tor  perliaps acted wisely ill ljroceediiig cauti- 
ously becstuse of clianges ill the law, iio sourid reason occurs to  the court 
~ v l i y  slie s l~ould  not sign the  voucher or vouchers specified i n  tlie coni- 
plaint,  to the  eiid that  the  moiiey shall be used for  the  purpose for  n l ~ i c l l  
i t  \ \ a s  accumulated. Iiidecd, i t  was allegetl i n  tlie complaiiit a i ~ d  admitted 
by demurrer  tha t  the defendant ('refused to sign said voucliers without 
good cause therefor autl as  r rquired by lav." T h e  sigiiiiig of the  
voucliers up011 tlie facts  disclosed in tlie pleiidings, does not ill\-olre tlic 
exercise of discretioil, but would seem to fal l  withill tlie catcgory of 
purely minis ter ial  acts. 

Reversed. 

TOWS O F  TT'AIiE FOREST Y. HARVEY HOI.DISG, ADJIISIS'IR.~TOR OF T l l E  

E ~ T A T E  OF T. E. HOLDISG, U E ~ E A S E D .  

(Filed 9 May, 1934.) 

Municipal Corporations G ti-Irregularities in paving assessments held 
waived by accepting benefits and paying installments without objec- 
tion. 

A ~ r o p c r t y  o\\-ner sigi~eil a l~etitioii for public inigrc~vrmeiita ntljaccnt 
to liis property, aiid lraicl t\vo installments of the nssess~uents leried 
ogttiiist his prol~erty by the to\\-11. Upon liis death liis adininistrutor 
resisted lraymei~t of further i~lstnllme~its 011 tlic ground that the nssess- 
mei~ts  were roicl for tlic reason that the tow11 failed to give iioticc aud 
hold the liearing required by S. C. Code, 2712, 2713: HfTd, the property 
owner signed tlie l~etition aiitl lind iiotice thnt the iml)roremeiits wcrc to 
be made, mid had !lotice that the assessuient roll giving the auiouiit of the 
;~ssessment against his property, was filed ill the officc of the city clerk, 
it  being required by statute that i t  be s0 filed, S .  C. Code, 2713, and by 
~ w ~ l ) t i i i g  the benefits mid lmying installments of tllc assessment \vitliout 
objection, S. C. Code, 2714, he ratified same, the ilssessn~ent as to hini 
beiiig voidable aiid not void, and his administrator in his fiduciary 
capacity is estol)l~ed to deny tlie validity of tlie assessmfnts. 

APPEAL by plaintiff f rom Ha, ris, J., at  Jar iuary Special Teriil, 1934, 
of WAKE. Reversed. 

T h e  judgiilent of tlie court below is ns f o l l o ~ s :  "Tliis cause c o i ~ ~ i i ~ g  
oil t o  be heard and being heard before his  I Ionor ,  W. C. H a r r i s ,  judgv, 
upon the  f o l l o n i i ~ g  agreed statement of fac t s :  'Tha t  duriilg the year 
1924, the  t o w l  of Wake  Forest  caused to be made certain i m p r o ~ c i i i c ~ ~ t s  
ill said towii, said improwiiients,  coiisisting of the eonstructioii of side- 
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walks, pav i i~g ,  etc., on  Wliite, W a i t t  m ~ t l  Jones streets, located in  said 
towli of Wnkc Forest,  a1111 at tempted to assrss against the n l ~ u t t i ~ r g  
owncrs tliercof spwia l  assc~ssmcnts to pay  for  saitl i m p r o ~ c n l c l i t s ;  that  
said iml~roveiliellts ~ v ~ r c  niatle and  done uuclcr a i d  by ~ i c t u e  of t l ~ c  111'0- 
1-isiolls of c11:lptcr 56, Publ ic  Laws of 1915;  tha t  a11 the acts n~ i t l  t l l i~igs  
done 1,. the autlloritics of the town of Wake  Forest  i n  c:oi~ricctioii with 
said inlprovcmel~ts, \vcre ill all  rcspcrts regular ant1 ac2:wrding to la\\., 
exccyt that  tlierc was im public~ation of i~o t ice  as  required by st,ctio~ls 
2712 a ~ ~ t l  2713, of Tlic (lode of 1931, llor was :my l~ieetillg lwld by the  
hxtrtl  of coinl i l iss io~~crs  of the tow1 of W ; ~ l i c  Forest  f o r  tllc p u r p o ~ c  
of 1 1 ~ ; ~ r i l i g  o i ) je~ t ions ,  ;is reqliiretl by sectioiis 2712 and 2713 of said  
('ode; tlic niiiiut:~s of the board of co~ninissioilcrs of the to\\-11 sllow 
the followiiig untlcr (late of 6 J u l y ,  1023 : T h e  following resolution was 
:rdoptcti : Ue it  resolved l)y rho board of coili~nissioiiers of the to\vli of 
TV~':lli(l Forest  : Sc&oii I. T h a t  the assessmei~ts f o r  strcct i l i i p r o ~ ~ ~ i i e ~ i t s ,  
a s  subn~i t t ed  by the  to\vi~ engi~ icer  be a i d  a re  hereby a p p ~ o v c t l  a i ~ t l  con- 
firmed a s  of 1 J u l y ,  1925. Scctioli 2. Tlint the  first installlriclit of saitl 
asscssmeiit sllall be a s  u f  1 J u l y ,  1925, a n d  paid by 1 S:ptclul)c~rj l!)", 
a n d  a11 s u b s c c l ~ ~ c ~ i ~ t  inst;illinel~ts shall be tlur 011 1 J u l y ,  of eac.11 sucwctl- 
illg y c ; ~ .  Scc*tio~l 3. T h a t  the: interest oil said asse~aiaents  shall ru11 
fro111 1 J u l y ,  1!)23. 'I'. E. Hold ing  sigiled thc, pctition r c q u ~ s t i l i g  the 
local improvcl~lelits au(1 paid two of the assessments lt.vict1, to wit : 
Alsscssmellts fo r  1925 and  1926. 

~ l f t c r  argmiient,  t h e  court  fjilds a s  a mat te r  of l a w :  T h a t  the fai lure  
on the  par t  of the  to~vll  of Wake  Forest t o  give the  11otic.e ailcl l~ol t l  
the hearing rcquiretl by swt ions  2716 aiid 2713, of T l ~ c  Code of 1931, 
rcwdcrccl i ~ u l l  a ~ i d  \.oitl the saitl a t tempted assesslnents, a 1 ~ 1  110 lien u p o ~ l  
the lands of T. E. I K o l d i ~ ~ g  f o r  the  pa,~ri lent  tlicreof att:~clicJ to  t h e  
Iaii& of T .  E. I l o l d i ~ ~ g .  Allid f u r t h e r  that  the action of tllc b o n d  of 
corrlli&ioliers of 6 J u l y ,  1925, does not ailiount to a proper  and  d i d  
confirinatioil of tlie said assessments as  required by section 2713, of 
('ode of 1931. I t  i s  tllercforc, up011 inotioll of c o u i m l  fo:: t h e  defencla~it, 
ordered, atljutlgcd and  dccrecd : ( 1 )  T h a t  the sprcial nssessliients on 
Wliite, W:iitt and  Jones  streets, against the l a i d s  of T. E. Holcling's 
estate, be :111d tllc same a r e  11erel)y declared nul l  a ~ l t l  void and  of n o  
effect. ( 2 )  T h a t  defc ldan t  go helice witliout d a y  a d  recover his (lost 
ill this  action." 

T h e  ollly exception alld assignlnent of error  made hcg plailltiff is  to 
the j l ~ t i g m t ~ ~ ~ t  as  signed. 
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C L A R K ~ O S ,  J. Tlie court belon- 011 the admitted facts,  found as  a 
mat te r  of Ian.: "That  tlie fai lure  on t h e  par t  of t h e  town of W a k e  
Forest to g i w  the notice and  hold tlie hearing required by sections 2712 
alid 7 1 3 ,  of t h e  Code of 1931, rendered nul l  arid yoid tlie said at-  
tempted assessinents, and n o  lien upon the lands of T. E .  Holding 
for  the  payment tliereof attached to the  lands of T. E .  Holding." 

TTe think, under  the facts  and circumstances of this  ease, there was 
error  i n  the holding of t h e  court below. Code of 1931 (Mich ie ) ,  sec. 
2712, reads a s  follows: "Ininiediately a f te r  such asses~meii t  roll has  
been completed, the  g o ~ w n i n g  body shall cause i t  to be deposited i n  
tlic office of the clerk of the municipal i ty  fo r  inspection by parties 
interested, and  shall cause to be published, a notice of the completioii 
of tlie assessmelit roll, setting for th  a description i n  general terms of the - 

local improreiiient, and tlie t ime fixed f o r  the meeting of the gorerning 
body f o r  tlie hearing of allegations and  objections ill respect to the  
special assessment, such meet ing not to  be earlier then ten days from the 
first publication or  posting of said notice. A n y  number of assessment 
rolls m a y  be included i n  one notice." 

Section 2713, rcads:  ''-Lt tlie t ime appointed f o r  that  purpose, o r  a t  
some otlier t ime to which i t  m a y  adjourn,  t h e  gorern ing  body, or a 
committee thereof, must  hear  the allegations and  objections of a l l  per- 
sons intcrestcd, \rho appear  and  m a y  make proof i n  relation thereto. 
Tlie goreriiing body m a y  tlicreupon correct such assessment roll, and  
either confirm tlie same or m a y  set i t  aside, arid provide for  a new 
assessment. Whenever the  governing body shall coafirm ail assessmelit 
fo r  a local improvement, the clerk of tlie municipal i ty  shall enter oil the 
niinutes of tlie g o ~ e r n i n g  body the date, hour, and minute of such 
confirmation, and from tlie t i m e  of such co~if i rmation the assessments 
enibraced i n  the  assessment roll shall be a lien on the  real property 
against which tlie same a r e  assessed, superior to all  otlier liens a i d  
elicunibrilnces. -1fter the roll  is  confirmed a copy of the sanie must  
be delirereti to t h e  tax collector or other officer charged with the  du ty  
of collecting taxes." 

Section 2714, g i ~ e s  the riglit to appeal  to t h e  Superior  Court  ~rlielr 
the persoil s s e s s e d  is dissatisfied " n i t h  the amount  of tlie charge." 

S o t i c e  and all opportuui ty to be heard is a fundamental  principle ill 
our jurisprudence too n e l l  settled to  need citation of autliorities. T h e  
record discloses t h a t  '(T. E. Hold ing  signed the petition requesting tlie 
local i m p r o ~ e m e r i t s  and paid two of the assessments, levied to wit, assess- 
ments fo r  1925 and  1926." H e  signed the petition alid had notice that  
tlie i m p r o ~  cnieilt was to  be made undcr the s ta tu te ;  the assessment roll 
n h e ~ i  completed "the g o ~ e r n i n g  body shall cause i t  to  be deposited ill 
the office of tlie clerk of t h e  municipal i ty  fo r  inspection by parties ill- 
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tercl3ted." Tlic s tatute  gave liim notice that  the  asscmiielit roll n as 
filctl alttl Ilc coultl inspclct it .  I t  is  f ~ r t l l ~ r  ill CT idelice, f rom the record, 
tha t  fo r  iliitc c.alnq a ~ r d  d n r i i ~ g  h i s  lifetirnt,, Iic iilatle I I O  protcst a -  to 
t l ~ c  aiiloulit of tlic asses-iilc~nts. T h e  defcntlalit : r t l l ~ i i ~ ~ i s t r : ~ t o r  of the 
cst:rtc. act ing ill a fitluciary rapaci ty,  nttavks t h e  asse.qrilents, aird i n  
t h i i  n c  sce 110 crit~cisrii .  T. E. IIoltliiip, by s ig~t i i tg  tlte pc t i t io~ t ,  hati 
irotice of tlic local improvcrncmt b c i i ~ g  ~ilacie, stood b -  and haw it  goiiig 
011 u i d c r  his  rcqucht :111tl 111:lde no protest. H c  rcce i~e t l  tlre hclrefits. I t  
is  roirte~rtlctl t h a t  lic hat1 no iioticc or 11caring 011 the anlolint t h e  pl :~i l~t i fT 
go\-crni11g lwtly :r.w.;sc.tl a g a i ~ l s t  11is property. It i q  prt s m m d  tha t  t h ~  
aisc~ssiilc~lt roll n as filcd ill the  officc of t l i ~  clerk of tlie m u ~ i i c i l ~ a l ~ t y  for  
iilsl~crtioil and  tire st:itntc g a l e  hi in  iioticc tha t  i t  n a b ,  t h e  and  the  
:~iiiolmt as~essc(1. Tliere n c r c  10 :~~scssinei~t .s  of q u a 1  aalonilt r l m n i ~ i g  
fro111 1 J n l g ,  1093. I l c  I):~iti the  :~ssciqmc~iis  of 1923 a1 d 1936. r11drr  
tllc facts  a ~ l ( l  c i rcu i~~s ta i ices  of this  caw, tlit> procectlilig :I\ to hiin, n a s  
ilot lo id ,  hut voidahle ailel by his  act, aiid coiiduct, ant1 i n  makiiig the 
1 ) q m c n t s ,  he ratificd tllc nssessrne~~t .  

I n  ('11uilofle c. A l l e . t u ~ ~ d e r ,  193 K. C , 315 (519) ,  i t  1s s a i d :  "There 
is 110 lalit1 wasoil \\.lly c i t i ~ c n ,  w l ~ o  \viill to l i a ~ r  tlitlir 1)roperty 
i i n p r o ~  cd 1)) strcct pa \  iiig m a y  110t c q n ~ s s l y  wail  e the cliarter restric- 
tioils niid contract n i t l i  tlic city to p a y  the  actual  cost. T l i ~ r e  is  notli- 
i ~ i g  ag:liiist puhllc policy ill such agrce i~ ie l~ t .  O n  the contrary,  it  con- 
t l u c ~ s  to t l ~ c  geiierg11 irrtl)rovc~nict~t of the  muiiicipaliiv. TVlien ~ u c l l  
cwi~tracts a r e  cmterctl illto with fu l l  knowletlgc by the  , roprr ty o\\ ncr, 
tllc l aw v i l l  iiot pcr i i~ i t  l i i i i~  to repudia t t  i t  a f te r  tlic v o r k  is tlo~le :rn(l 
11c. 1i:rs rccei\ etl tlw bmefits. T h i s  princil)le is  a p p ~ o r c v l  by iruilicroua 
authorities.' '  I n  tllr N a f f ~ r  of L I ~ ~ t ~ ~ h ~ ) ~ ~ ) ~ t  Against R. B., 19G S. C., 
$ 3 3 ;  C'arpctlfct. r .  Llluitlcrz, 204 X. C., 114. T .  E. IIoldiiig could es -  
prcssly v a i v c  tlie provisioils of the s tatute  if h e  had  : ny  objection a s  
to tlie nrnolillt of the asscssmcwt, ant1 ra t i fy  same by  acts and  coiiduct 
a s  n a s  doilc ill this  case. 

111 Sugg 1 % .  ('imltt C o ~ l ) w a f l o n ,  196 K. C., 97 (99) ,  spcnkiilg to tlic 
subject :  "The doctrine of equitable cstoppel is  based oil ail apphcat ion 
of tlie golden ru le  t o  the everyday a f fa i r s  of men. I t  r q u i r e s  tha t  one 
sllould do un to  others as, i n  equity and  good consciellce, lie ~ o u l d  l l a ~  e 
tliem do unto I ~ i u l ,  if tlieir positions were reversed. BotlIie L ) .  B071~1, 1,i4 
N. C., 339, $0  S. E., 824; 1 0  R .  C. L., 685, etc." F o r  the reasons g i ~  ~ ~ 1 1 ,  

tlie judgmel~t  of tlie court below is  
Reversed. 
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J l h R T H d  L. B I A C I i R I A X  v. SEW YORIi: LIFI~ :  I S S U R A S C E  C O J I P A S Y .  

(Filed 2 JIny, 1934.) 
1. Trial D a- 

On a motion a s  of nonsuit al l  the  evidence is  to be considered in the  
liqllt most favorable to plaintift', and lie is  entitled to  every reason:~l>le 
i n t endmmt  thereon and every reasonable inference tlierefroiu. C. S., 337. 

2. Insurance R c-Evidence of total and permanent disability within 
provisions of policy held sufficient to be submitted to the jury. 

Tlic polivy in suit  provided for  benefits if insurccl should become \~l io l ly  
an11 l~rrsumnbly  permanently tlisnbled, and  provided tha t  disability should 
be (1renic.cl total  if insured s l~ould  become \\'holly disabled by bodily in- 
jury or disease and prerented thereby from rn:a,?iiig in ally occ~~l~wtio l i  
\vliatsoerer for  remunrrntion or profit, and tha t  disability should be 
tlceiiied l)ermancnt if insured sl~oulcl be presuinnbly so disabled for life, 
o r  if iliaured sliould become so disabled for not less t11:1n tllrce consecutive 
montlis inlmediately preceding receipt of proof tllercof, and fur ther  pro- 
vided t h a t  the  irrecovcr:lble loss of sixlit in both eyes should be con- 
sidered tot:~l  and  ~)ermai?ent disability. Plilintiff testified t h a t  a s  n result 
of a11 injury to her  eye l lrr  vision had I~ecome double a n d  t l i ~ t  she was  
uiiable to read or \ ~ o r l i  with Iier eyes except for  a minute  or so, t ha t  she 
could ilot kcel, b 0 0 k ~  or sen. a s  she had  done 1)rior to her  iujury,  t ha t  
she had il.tttmpted to worlr but coultl not lieep her  job because of the  
tlisnbility. and testified \vithout objection tha t  she \vas uliable to ellgage 
in any owulxltion whatsoever for  remuneration o r  profit. Defendant's 
c s l ~ k r t  \\'itncss testified on cross-esiln~ination tha t  such double vision 
~vould  be confusiii:: in workilig aud \ ~ o u l d  be disabling, and on direct 
esnni i i~at ion  t h a t  i t  is  usually due  to :I diseased conditioll of the o l~ t i c  
nerve ant1 tha t  lie llnd never heard of such condition being corrected : 
l fc l t l ,  tlie evitlence was  sufficient to be submitted to tlie jury on the clues- 
tioil of wlietller 1)laintifY was  totally and l~resumably  l,ermnriently dis- 
abled within the  meillling of those terms a s  used in  the policy contract. 

- ~ ~ V E . \ L  b y  d e f e n d a n t  f r o m  S t a d ,  J., a n d  a j u ry ,  a t  F e b r u a r y  T c r m ,  

1934,  of ~I\IECKLESBUR(~. SO e r r o r .  
T h i s  w a s  a c iv i l  actioii, t r i e d  a t  t h e  F c b r u a r y  T e r m ,  1934,  of t h e  

S u p e r i o r  C o u r t  f o r  Meck leuburg  Coun ty ,  before  h i s  I Io i ior ,  ,I. Jf. S t a c k ,  
a n d  a ju ry ,  n he re in  t h e  p la in t j f f  sough t  t o  recol  e r  o f  t h e  t lefeiidant,  
t h e  sun1 of $20.00 pcr m o n t h  f o r  t o t a l  a n d  p e r m a n e n t  d i sab i l i t y  f r o m  
6 Augus t ,  1930,  t o  1 2  F e b r u a r y ,  1934,  u i ider  a pol icy  of i n s u r a n c e  issued 
o n  I S  Augus t ,  1984,  bg tlie t le fe i ida~i t  oil t h e  l i f e  of t h e  plail l t iff ,  a n d  

i l ic luding d i sab i l i t y  benefits  f o r  t o t a l  a n d  p e r m a n e n t  d isabi l i ty .  T h e  
de fendan t  den ied  l i ab i l i t y  f o r  any p e r m a n e n t  a n d  to t a l  d i s ab i l i t y  a f t e r  
6 June, 1930,  t h e  d e f e n d a n t  conte l ld ing t h a t  p la in t i f f ' s  d isabi l i ty  u n d e r  

t h e  t e r m s  of t h e  pol icy  ceased o n  o r  before  t h a t  da te .  A t  t h e  close of 
tlie plaintiff 's  evidence,  t h e  d e f e n d a n t  moved  f o r  j u d g m e n t  a s  i n  case of 
nonsui t ,  and t h e  m o t i o n  w a s  overruled .  T h e  d e f e n d a n t  excepted.  T h e  
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tlcf(~lrtl:li~t esccptctl. 
Tile issucx suhmittetl to the jury aiitl tllcir nlls\\.ers thereto a rc  as  

foll0~Vs : 
"(1) I I n s  the ljlaintiff hceii nliolly tlisahlctl since .i , lugust,  1030, hg 

11odily i n j u r ~ -  or tiiscase so t h a t  she is  tllercby 1) rc~-c i~ tcd  froill engaging 
i n  any occul):ltioil a.liat,wcvcr fo r  ren lu~ic>ra~ion  or profit, as  :dlcgcd in 
rh (>  cwli~plnilit? - h s x ~ - e r :  Yes. 

( 2 )  I s  t h e  pl:ii~rtiff prc .~uniahly totally dir:~l~letl  f o r  lifc, as  :illtypl ill 
tlic~ complniiit ? ,\iiu~\.er : Yes. 

(ii) 111 what   mount, if :illy, is  tllc plaintiff cntitlc~tl to rccol-cr, si1ic.c. 
,> -\ugwt, 3030. ant1 1113 to  1 2  February ,  1934?  ,\llswcr: $filG.TO." 

T h e  tlcft.~ltlni~t iliol-cd to sct nsidc the  7-crtlict on the ~ : r o ~ i n d  t h a t  tlic 

the. \crtlicot :111(1 for  ;I IleIv t r i a l  f o r  errors  coinmittc~tl on tlic t r i a l  of 

that  a13e 1);ist tlue to 1 2 F ~ c h r u a r y .  1'331, upoil the i i i s u r a n c ~ ~  1 ) o l i t ~  a f te r  
~ i l a l i i l ~ g  ail  propclr tletluctioi~s : So\\- ,  tllcreforc, upon inot ioli of Carswell 
:lilt1 Erv in ,  nttoriit3ys for  l~lailitiff,  i t  is  ordtwtl ,  adjuelgc:d, ailel clccreed, 
that  tlic p1:tilitiff l i n ~ c .  aud  1wovc.r of t h e  tlefcntlant the  sum of six 
l ~ u l d r c c l  forty-six m t l  70/100 tlo1l:n~ ($646.70), and f o r  t l ~ c  costs of this 
:tcatiol~, to 1~ taxecl by tlic clerk. T h i s  21 J: lnuary,  1'33-1.. 

-1. X. STACK, J I L I J ~ C  J ' t . c ~ i d i ~ l g . "  
r 3 

1 1 1 c x  o s c ~ e ~ ~ ) t i o ~ i s  :i:itl a s s i g m ~ c l i l . ~  of c.rl>or :ind I I ( Y ' ~ S S ; I ~ -  facts  \\.ill be  
set fort11 i n  t l ~ c  o l~ i~ i io i i .  

( l ~ , . \ ~ ~ i ~ O ~ ,  J. the close of plnii~tiff 's evidel~cc, :111tl at tllc close 
of ;ill tlw evidelice, r l ~ e  rlcftwtlmlt madc  i~iotiolls fo r  jl~clgmerlt :IS ill 
case of nunsuit, C. S., 567. T l ~ e  court below overn l le~ l  t l l e ~ e  rnotiolls 
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and i n  this K C  can see no error .  011 nlotion, as  i n  case of iioi~suit,  the 
evidence i s  to  be taken i11 a light most fnvorable to plaintiff and hc is 
c~iititlctl to  c \ w y  reasonable intendment  upon the  evidence and  every 
reneonable inference to  be drawn tlirrefroili. . .  .LLc mater ial  par t s  of (lie ternis of the policy to be coilsidered, :\re 
as  follows : "1)isability 1)cliefit.j : Tncl i tp  tlollars cach m011th (Si10.00 
per $1,000 of the facc  of this policy) tluriug the  lifctilne of the insurc~l ,  
:ind also to waive the p a p ~ e i ~ t  of l)rcniiunls, if the  insurrtl  l ) e c ~ l l ~ c ~ s  
~vliolly uiitl l)rc.sunl::hly l ) c r i ~ ~ : ~ n c i ~ t l y  tli:nhlo(l hoforc! agcL 60, subject to 
al l  the t e ~ i n s  a i ~ t l  coii:litioiis col~t:~iii(vl ill swtion I h e r ~ o f .  . . . 
(1) Tota l  clisability-1)isahility shall he tlwmetl to he total -ivllci~el-c\r 
the iiisurc~tl is wl~olly disabled by bodily i n j u r y  or c l is~t iw so tha t  lle 
is  prcl-m~ted therrlq- f r o m  e i ~ g a g i i ~ g  i n  :illy occupatioii ~vllatsoever f ( ~ r  
r e ~ i i ~ u i e r n t i o ~ ~  or  profit. ( 2 )  I'ermaneiir disability- Dis i~b i l i ty  shall 1)c 
l ) res~~i l i ed  to  be 11ermanei1t ( a )  n-hcnevc~r the insured  ill prcsuilinhly 
be so totally tlisablctl fo r  l i fe ;  or (b)  a f te r  the  insured has bce i~  so 
total11 disahled for  not less than  three coiisecutiw m o i i h  iiii~iicdiatcl\- 
prwetliilg receipt of proof thereof. . . . ( 3 )  It is fu r ther  agreed 
tha t  t h e  total and irrccorerable loss of the  sight of both cym, or of the  
use of both hzuitls or of botli feet, or of o l ~ e  halid and  oiie foot, slinll be 
consitleretl total arid pernlaiient disability." 

T h e  plaintiff tesrified, ill pa r t  : ('I ~ v a s  doing some ~ e w i l i g  and was 
sewi l~g  with a woo1 dress on and  the  stitches f r o m  m y  work 11;itl caught  
ill my tlress a i ~ t l  I noticed the scraps a11d stitches all  over nly dress, : i i i t l  

I took thcl piiis out ant1 as  I bruslietl the scraps off lily clothes the 
iieetlle flashcd r ight  back u p  into m y  cye. I t  struck n:y hand  as  1115. 
liantl \vent do~vii  and the  iieetlle v e n t  r ight  iiito the sight of lily r ight  
eye. I almost fell, and m y  eye sprang  ful l  of water.  . . . 1 tlieli 
came back to D r .  G:inibcl's ofice a i d  v a i t e d  un t i l  I could get liim. 
H e  came i n  and  esamined my eye and told m e  I had injured it ,  liatl 
r u i r ~ ~ t l  i t .  I (,auld no t  see c in? j f l~ ing  a f  all thcn,, a n d  I su f j ew t l  f e r ~ i h l ! ~ .  
. . . H e  told me  that  i t  would have to be opcratcd o n ;  tha t  therc 
wns :i cataract  on it. T h e  operation did very litt le good;  it  g a w  nie 
ellough vision to see soiiletliing nioving ill a l i g h t ;  I could tell i t  is n 
bulk moving. Up to tha t  time, I had  kept books, had  bee11 cashier for  
Express  Company iri Leuoir f o r  f o u r  o r  f i re  years, h a r e  always tloiie 
book work and  lots of sewing. I tr ied to  work a f te r  that.  I t  seems l ike  
I h a r e  a  double  c i s i o n  a n d  a n y t h i n g  t h a t  m o r e s  I see tlle m o / i o n ,  ljut 
i n s t ead  of be ing  o1ce1- he re ,  it i s  over  o n  t h i s  side.  I can ' t  s i ay  a t  ally- 
t h i n g  anjj  t i m e ;  t h e  m i n u t e  I s ta r t ,  if goes zuiclening, t h a t  w i d e n i n g  
effect  a n d  double  v is ion .  1 c a n  read  a  minute or tzco, t h e n  it m ~ z s  to- 
ge ther .  I could not see to  keep books. I h a r e  been a seamstress. I got 
21 posi t ioi~ a t  Ivey's af ter  that .  I could not do the work and  they let 111c 



432 I S  THE SL-I'REME C'OTET. 1206 

I .  Intrrvcncrs A b: Jud,ments h i  b-('reditor of heir h:ld entitled to 
intvrvene in proctwiing to sell intestate's lands to make assets. 

Intestate dictl onnil lg certain lnlltls and 1)ersonaltg. H i s  wife and 
c.lliltlre~~ partitioned the 1:1ntls L I ~ I O I I ~  t lwmsclrrs 1)g deed and disposed of 
the  l ~ e w o n : ~ l t y .  Plailltifi. tllc 11older of n note siglled by iutcstntc a n d  his 
SOII, brought suit  against  the  administrator,  la ter  alq~clinted, and the  
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widow and cliildreu, to have the lands sold to mnlie ;lasets for the ~ a y -  
ment of the note, in which suit the son signiix the note was serve11 117 
publication. Judgment \\'as entcretl for the wle of ncwssnry 1:intls nnd 
tlie cnnsc ret:iineil for further orderr. Before sale of any 1:liltls a 
creditor of tlie son signill;' the note filed iretition for intervention nllcging 
tliat the son liad mortcaged the land c~l)taiuetl by him by ~)iirtition to 
secure an indebtctlncss to petitioner, that ~ l e t i t i o n ~ r  h:ld n o  notice of the 
netion, that plaintiff's note should h n ~ e  heen paid froni intrstntt' '~ l w -  
sonalty, tliat the juclgn~ent for sale to 111;tlie assets \vas obt~linetl by  col- 
lusion between the \\.idow and heirs a t  law and 1)l;lintiff untler :Igrcemcnt 
that only lmds  l)artiticmed to t l ~ e  sou shoultl be sold. and that intt,st:~te 
l~ntl si;'nt'd pl;ii~iti#'s note a s  all ncc~omn~ocl;~tion endorser for his son 
and tliat the right of action thereon ayaiust the estate \vas barrctl by the 
statute of limitations: Hcld,  the judgment for sale to malie assets was 
not n final juclgmcnt. nntl a s  it abectecl tlie rights of petitioner's tlebtor 
was obtained by substituted service, giving petitioner the riclit under 
C. S . ,  402, to come in a ~ t l  defend tlie action witliin the time limits tllercin 
i~nljosed upon such ternls as  may be just. and upon l~etitioner's allegutio~ls 
he sliuuld have been allo\red to intervene in the action. 

2. Judgments JI b- 

C. S., 402, giving a party serrcd by substitution or his rel~rcsc~itatires 
the riglit to alrpenr and defend the action witliin a prescribed time after 
judgment will be broadly co~~s t rucd  tu include within the term "rel~re- 
sentatires" all persons succeeding the rights of such l ~ r t y ,  in this case 
a mortgage creditor. 

CIYIL ACTIOZ;, before Al ley ,  J., a t  S o r e m b c r  Term,  1933, of C ' r ~ ~ . . w r ; t . ~ .  
T h e  findings of fact  a re  substantially as  f o l l o ~ s :  
(1) T h e  N c r c l i a ~ ~ t s  ancl Manufacturers  B a n k  of h d r c n s  closed i ts  

doors 011 9 October, 1931, alid Gurney P. Hood, Commissio~ier  of L3anlrh. 
e~ i te red  upon t h e  liquidation thereof accorcling to lan-. 

( 2 )  ,\niong the assets of the  bank was a note fo r  $2,744.23, dated 
6 Deccn~ber ,  1923, and  executed by TIT. 13. Walker  ancl Geo. B. 1Y:':lllicr. 
T h e  interest 011 same had  bccli paid up  to autl i i~cludi i ig  22 May,  1930. 
but 110 furtlier pa /ments  of p r i ~ l c i p a l  or interest was tliercafter rl~atlc. 

(3) Geo. B. Walker  died illtestate on 22 J a n u a r y ,  1923, nliilc said 
note was ou ts ra~ id iag  and  u~ipai t l ,  seized and posscsscd of scT ern1 t racts  
of land, which were specifically described ill tlie pleatlings. T h e  de- 
ceased left h im surv i r ing  a widow, M a r t h a  TValker, ant1 the following 
.children, who a r e  all  of age, to wit : K. 13. Walker, Etlicl S h g l e ,  X a r -  
g w e t  Freel,  Gerald B. TYalkcr and G. TYagne Walker .  

( 4 )  Af te r  the death of intestate and  ~ v i t h i n  two years tllcrcof and  
before a n  administrator  liad been appointed, the  ni t ion and c.1iiltlre11 
aforesaid partitioned the real  estate among then~se l res  by v a r r a n t y  
deeds executed by said widow and  heirs a t  l aw to each other. 

( 5 )  At the t ime  of the  death of G. B. Y a l k e r  lie liatl m ~ t l  owned ~, 

personal property of t h e  1-alue of $4,000, n l ~ i c l i  property was disposed 
of by the widow and children aforesaid. 



( 6 )  Thr rc~nf tc r  011 27 October, 1031, Clydc S. Free1 tluly qualifictl 
;IS ; idmi~iis t rator  of tlic rs tatc  of G. B. TITalkcr, tlocease~l. 011 20 Jl l ly ,  
1032, G u r l ~ c ~  1'. lIootl, Col~iluissiuncr of 13;111Bs, insritntc(1 :in :tctioit 
against Yrccl, ntliliil~i,qtrator, and  tlic. Iicirs ar. 1:1\\. of G. 1:. TYalli~r, 1112- 
c.,,;rscd, prVing for  juJgi l ic~i t  oil tlle l ~ o t e  nforcsaitl, ant1 illat a ( ~ I Y I , ~ T  bc 
,>llttsrctl r c y u i r i ~ ~ g  a sulc of [lie la1111s t o  nl:lke a s w t ~  to 1):Iy s;li(j. I10tt3. 
Tl~cl suiilmolls n-:ls serrccl oil all  t h e  dcfend:tnts b- p c ~ s o ~ l n l  scrviw vs-  
c ~ c l ~ t  TIr. I3. TYallier a1111 n i fc ,  Dais. V:llkrr, n.110 a t  tlic t i i ~ i e  \\.ere 1io11- 
~ysi t lents  of Kortli Carolilia. :l?icl substituted scrrice was hat1 npoll tl1i3ru. 
r 3 1110 coniplai i~t  \\-as filetl on 29 J u l y ,  1932, ntld :rils\rcr filed by  tlic atl- 
i~l i i t is t rator  oil 23 Alugust ,  1032. Jutlgiiicilt n-:IS rcutlcretl a t  the J:~itn:rr?. 
Tcr111, 19;l3, atljutlgiiig :11no11fi o t 1 1 ~ r  thi11g.i " t l ~ c  ~ ( T O T - C ' I ~  of t l t ~  :tfo~.i'- 
said i~~tlcbtcdilcsu, nut1 also dir(lrtiiig the' a h ~ i i l i s t r a t o r  to prwcwl 1)y 
p r o p r  q ~ r c i a l  l ~ r o c c t d i ~ i g s  to sclll su rh  of tlic lnntls of snit1 T. 1:. Walker  
a s  ~ n i ~ l ~ t  bc necessary to l )ay tlitx i~ltlcbtcili~c~ss of liis citnte, i ~ ~ r l u t l i l ~ g  the  
lnl~t ls  conreyeti to TIT. B. Walkcr  a1111 wife I)y the  otllcr heirs of C.  U. 
1T;ilkcr. tlrccnsctl." 

( 7 )  C. W. K c y  filed a pc>tition ill a p t  t i l ~ l c  ill 1033 -o svt asitle t l i ~  
said ju(lgn1cwt aii(l to he nllowcd to i~ltc,rrcne nut1 ails\rc~i. an(l  tlefc~ltl 
t l~c, snmc I I ~ O I I  t11c gruui~t ls  f i ~ l l y  sclt out ill his petiticll filetl ill .saitl 
c7:iuc, to ~vl~itah r ~ f ~ w i l i ~ e  is h w b y  mad(>, :ii~d tlie cswiltial par t s  of saicl 
l)cjtitioii a rc  adopted 21s n par t  of thesc f i ldings of f a c ~ .  

'l'11(, petition f i lc~l  b- l i c y  rc~fcwcil to ill 111e f i ~ ~ t l i u g s  of filrt, :rllcpecl 
i l l  su11xtauc.e tliat ou 10 J u l y ,  1028, IT. 11. K a l k r ~ r  : I I I ~  wife Itcrall~c~ 
intl(>btetl to J .  13. C ' a r r i ~ ~ g e r ,  of R i ~ o ~ r i l l ~ ,  ' l ' e ~ ~ i ~ e s . ~ ~ t ~ ,  ill the ~11111 ( ~ i  
$S,200, :,id as  tr-itle~~c.e of said iilclcl)tctli~css tllcy csc~i~utcd n11t1 c!c,lirc.rctl 
to said C':trrii~gyr tlic'ir proinissoq- note fo r  snit1 sum a1111 to accaure t l ~ c  
same oil 10 J u l y ,  1029, c~sccutc!tl ant1 dc~li~-ered a dcetl of t rust  to J. IT. 
A \ b r r ~ ~ c t l ~ y ,  trustc2cL, c o ~ ~ r c + ~ ~ g  the l a l ~ d  \vliich t h r ~  saitl TiT!'. 13. TYallter 
had rcwiret l  f r o m  tlw estate of liis f a t l ~ o r ,  G. 11. TTalker ill tlie l t a r t i t i o ~ ~  
;ifowsiiitl. Cnrr i l lgrr  had elitlorsed tlie 11ote for v:lluc. to l<cv nu r ~ u s t e ~ ,  
wlio n l l ~ ~ g c d  t11:lt lie was tlic oni ier  autl holder of the iiotei ili due courre. 
I h y  fur t l ier  allcgcd tha t  ~ ic~ i t l i r r  lie nor  I\bcrlletliy was a l ~ a r t y  to tile 
:1rtio11 :t11(1 hat1 110 ~ ~ o t i c e  wliatrrer  of the p r o c ~ c ~ c l i l ~ ~  ulitil 5 Octollc~., 
1933. \vhci~ he c2arne to  Sort11 C:lroli~la fo r  tlie purpostb of foret~losilrg 
his deed of trust,  and  tlieii f o r  the  first tinle tlisc~orerc(l tl1:lt n j u t l g l n c ~ ~ i t  
l m l  bee11 entered for  tlic sale of the lalid to m:rke assets to pay  tlie ~ i o t c  
l~el t l  by G u r n r y  P. Hood, Coil~missioller of 13a1lks. 

cw~~te~lcletl  tha t  lw was entitled to be matle n p a r t y  f o r  illat : j a )  
the persolla1 property of intestate  slioul(1 haye bee11 applietl to  illp 1):ry- 
Inelit of the i11ile1)tedness; ( h )  tha t  the  j~idgrlicllt ' L a t t e n i l ~ t i ~ ~ g  to ~ ~ 1 1 1 j i ~ ~ ~ t  
the said land to sale was procurctl 1,- collusirc actioll by Tvllicll tile s:litl 
l h t h a  B. JYalker :llld o t l ~ e r  l ~ e i r s  a t  l a ~ v  of George n. J\Tallier, 
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ceased, ni t l idrev their answers in said cause upon agreement with the 
plaintiff that  the other lands of said Geo. B. Walker, deceased, sl~ould 
not be subjected to sale for the purpose of satisfying the alleged in- 
debtedness sued upon, etc.; (c)  that if the plaintiff has any note signed 
by Geo. 13. Walker, deceased, that  he was an  accommodatioii eildorser 
thereon for the benefit of W. B. Walker, and that  more than three years 
elapsed after tlie maturity of said obligation and the death of G. 13. 
Talke r ,  and that  said obligation is barred by the tliree-year statute of 
limitations. 

Up011 thc facts fouiid and after considering the petition of C. R. 
Key, the trial judge ('being of tlie opinion that the said C. W. Key, pcti- 
tioner, is not entitled to interxeiie in this action and have said judglileilt 
set aside, or to clefelid tlie same, and being of the opinioli that his remedy 
~ o u l d  be by iadelwndent action, or at all erents, an  intervention in the 
special proceeding ordered and directed by his Honor, Judge Cleineiit, 
it  is  therefore considered, adjudged aiid ordered by tlie court that the 
petitioil of said C. W. Key be, and it is hereby denied and d isa l lo~~ed."  

From the foregoing judgment the petitioner Key appealed. 

31. IT'. Be17 for C o m m i s s i o n e ~  of B a d s .  
R. 1,. Ph i l l ips  for admin i s t ra tor  estate of Geo. B. l17alkrr, 
D. Withe~.spoon, for C .  14'. K e y .  

BROGDEK, J. Call a creditor of the heir interrene in a proceeding to 
sell the land of the intestate to make assets to pay the debts of sucll 
iiitestate ? 

The judgment rendered by Judge Clement, a t  the January  Term, 
1933, was not a final judgnmit because it ordered the admii~istrator "to 
proceed promptly and with diligence to make the necessary sale or 
sales in order to obtain assets to pay said debt . . . aiitl this cause 
is retained for further orders." Consequently the right to intervene is 
not foreclosed. lVadford v. Dacis ,  192 S. C., 484, 135 S. E., 353. See, 
also, Page  c. JlcDonald,  1.59 N. C., 38, 74 S. E., 642. l loreorer,  the 
judgment affected the rights of W.  B. Walker and was based upon sub- 
stituted service. Coiisequently Walker would have been entitled to in- 
roke the remedy contained in C. S., 492. This  section provides in 
substance that  "the defendant against whom publication i s  ordered or 
his representatives may in like manner upon good cause shown be 
allowed to defend every judgment, or at any time-within one year after 
notice thereof and within fire years after its rendition, 011 such terms 
as are just," etc. I t  is asserted that  the word '(representatives" used in 
the statute ' is  not broad enough to include a creditor like the petitioner. - 
The courts, however, h a r e  been disposed to give the word broad ill- 
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tc~rlxetatioii .  F o r  iiistalirc, Black's Law I)ictionarv (;ecolld e d i t i o ~ i ) .  
1):rgc 1020, dcclarcs: "Norcover, t h e  phrase i s  not ul\;ay3 used in i t s  
tecdlll~ical srllic nor  always n it11 referslice to the estate of a decedtwt ; 
and  ill such o t l ~ e r  coniiectious i ts  import  must  be deter~iiiiied f r o m  the  
con tes t ;  so tliat, i n  i t s  g m e r a l  sense of one person representing a i ~ o t h e r ,  
o r  sncc~eecling to tllc r ights  of ailother, o r  s tanding ill ]lie place of ail- 
otlirr,  i t  m a y  include a n  assignee i n  bmlkruptcy or  insolvency, a n  
: ~ \ - i g l ~ c e  f o r  the  bciiefit of cwditors, a receiver, a n  assignee of a mort-  
gage, a graiitcc of l:t11(1, it guardian,  a p r c l i a s e r  a t  e\rcutioii  sale, a 
 id^^\., 01. :1 F U I ' T ~ T  jllg l)al.tll~l'," c ~ C .  

Therefore, the court  is of the  opinion that ,  i n  view of the allegations 
m i ~ t n i n c d  ill tlis petition, the  1)etitioner was entitled to  i a tc rve l~c .  T11v 
atliliii~i\tr;ttor relic\ upon Bctfii~ cV. D l i n ~ a n ,  90 N. C., 546, to clcfcat the  
r ight  of i i i t e r~e l i t ion ,  hut it  must  be o b s e r ~ e d  i n  tliat case the  proceed- 
iilg to  lilake assets had  betw completed and t h e  funds  a- tual ly in  lland. 
Hence, the  court properly rnlcd tha t  no in t r~r rcn t ion  n a s  allowable ill a 
p r o c e d ~ i g  t h a t  had  :~ l ready  spent i ts  force. 

I i e ~  ersecl. 

J .  H. UIiOOIiS v. GRIEEEVILIX BANIiINC: ASD TRUST CO1\II'AST. 

(Filed 9 May, 1031.) 

1. Actions B f-Held: action was for dcceit and not for breach of war- 
ranty of title of property mortgaged. 

13efore signing the note in question as endorser plaintiff communicated 
with the rice-pre\ident of the'payee bank and was told that the bank, in 
making anothcr loan, had investigated the maker's rellty securinq the 
loan, and that the papers wcre all right, and referred plaintiff to the 
attorney inrcstigating the title as  to the amount of enclmbrnnce aqninst 
the property. The attorney told plaintiff he had found one encumbrance 
h  gain st the property. Plaintiff' then signed the note, and after the note 
bccaine clue and the amount thereof had been charged a g i n s t  his deposit 
in the bank, discovered that there was another encunlbrance against the 
l)rolrerty, and brought action aqainst the bank, allegin:: "reprcsentation, 
n:~rranties and guaranties" made by the bank's vice-president: Hcld ,  the 
cause of action was the \vronaful act of the bank in charging plaintiff's 
deposit nit11 the note, and is founded on deceit and 11t1t a warranty of 
title by a mortgagce. 

2. Fraud A a-Essential elements of action for deceit. 
The elements of an action for deceit are  a misrepresrntation with 

knowledge of its falsity or with culpable ignorance of i t ;  truth or falsity, 
with intent that the other party should act upon it, and reliance on the 
inisstatemrnt by the other 1)arty to his damage. 
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3. F r a u d  A d-Evidence held insufficient t o  show maker's knowledge of 
falsity on representation of culpable i jporance of its t r u t h  or falsity. 

The evidence tended to show that  the vice-president of the payee bank 
told plaintiff, a proyxctive endorser of a note, that he did not remember 
the amount of encumbrance against the property mortgaged by the maker 
of the note as  security, but that the bank had investigated the title in 
maliillg another loan and that there was but one cncurubrance against 
tlir property, and referred tlie endorser to the attorney investigating the 
title. The attorney told plaintiff that he had found only one encumbrance 
against the property. After being forced to pay the note, l~laintiff clis- 
covered that there was another encumbrance against the property. The 
attorney's investigation of the title was made about a year before the 
execution of the note: Held,  even conceding the attorney 11as the banli'a 
neent, the evidence was insufficient to 6110~ knonledgc of the falsity of 
tlie statement on the part of tlie vice-president of the bank or cull~ablc 
ignorance of its falsity sufficient to suppoit mi action for deceit. 

C L A R K ~ O S ,  J., concurs in result. 

-~PI>E;AL by plaintiff f r o m  a judgment of nonsuit rendered by Danlclb,  
J., a t  J a n u a r y  Term,  1934, of PITT. Affirmed. 

I n  Apri l ,  1839, G. C. Buck, J r . ,  applied to the  defendant fo r  n loail 
of $1,000 to be secured by a crop lien and  a deed of t rust  on a house 
and  lot i n  the  village of Graingers  i n  Lenoir County.  T h e  defendant 
required a n  endorser of the note who \ins satisfactory to the \ ice-  
president. Buck asked the plaintiff to endorse t h e  note, i n  consequelice 
of which the  plaintiff had  a n  intcrviem with W. EL Woolard, the vice- 
president of the  defeadant. 

S. T. Carson, ail a t tornex practicing a t  the  Greenville bar ,  had some- 
t ime previously inr-estigated the  title to  the liouse and  lot wlien tlie 
defendant had  made  a loan to Buck  upon t h e  endorsement of B .  B. 
Sugg. I11 tlic conversation V o o l a r d  said to the plaintiff, "The paper  
(Buck's) is a l l  r i g h t ;  we h a r e  had  a n  at torney to look i t  u p ;  I h a r e  
the records r igh t  liere." S o t  finding the records i n  his  file Woolard, 
af ter  conlniunicating with the at torney who had  examined the title, 
said. "Brooks. S a m  h a s  the  records." I n  reference to  encumbrances he  
did not remember t h e  exact amount  but thought  C. A.  Broadway held 
a mortgage on the  house and  lot  f o r  $2,400': He suggested thkt  the  
plaintiff exanline the  records of M r .  Carson, and  said t h a t  the  Broad-  
way mortgage was the only encumbrance on t h e  property. T h e  at torney 
said lie had found  a mortgage of $2,400 against the house and  lot. T h e  
plaintiff then endorsed the  note. 

T h e  plaintiff testified, "Two years  la ter  I learned f o r  the first t ime  
tha t  a Mrs.  Laricaster i n  Lenoir County  held a note against the property 
fo r  $1,500 prior  t o  the deed of t rus t  securing the  note which I endorsed." 

T h e  defendant charged the  plaintiff's account with $4.98 interest 
due on  the note, a n d  on 28 December, 1931, the  vice-president wrote the 
plaintiff a s  follows : 
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"Dear M r .  Brooks:  T h i s  i s  to advise tha t  n e  a re  today c1l:irgilig to  
your  sal i ~ ~ p s  accomit $749.63 c o w r i ~ l g  tllc a n i o u ~ i t  duc  or1 the  (2. C. 
Iluc~k, J r . ,  note i n  amount  of $1,000, dated 29 Apri l ,  1929, and  bearing 
your c~ndorsr~nic~nt. T h l i  is  amount  due  exclusive of t h e  credit irlade 
oil 30 Scptrmber,  1930, of $200 by chnrgc of this a111~1111t of t l ~ c  :i?- 

count of G. C. Buck,  J r . ,  n l ~ i c l ~  credit is a t tacl~ct l  by M r .  Jeffnrwrl of 
TTa,iliili.gtoll, c1;liiiiiilg that  this i n o l i ~ y  n as  proceeds of :I c rop on nliicll 
11(. llad :i first mortgage, a11c1 tha t  th i s  amount  is  nov  ill l i t igation which 
yon undcrstwnti. The. note a11d mortgage ni l1 he fornart l r t l  to  you ulitler 
v p a r n t c  cover hy registered mall.  Yours  w r y  t ruly,  IT. 1-1. Woolartl, 
1 icc~-1ue"itlent." 

T h e  l~laiut i f f  received the note  arid mortgage arid : f ter~~-arcls  n e ~ i t  
to  thc  hank n h e r e  the fol loniug n o t a t i o ~ ~ ,  n h i c l ~  lie does not tleiiy, \\:is 
.iigii(d : " S o t c  alltl illortgagr refcrrcd to a h o ~  e r c c c i ~  ed. I d  /dI)/%. 
J. 11. 1:rooks " 

'l'lic plaintifi  t e s t i f i d  tha t  i n  drawing out  his  chec1;ing account he  
left sufficicwt rnonry 111 t l i ~  sal-ings account to  p a y  the note and  that  lie 
felt  i t  111s d u t y  t o  pay  i t  if h e  owed i t .  

-it tlie close of t h e  p la i~ i t i f f ' s  evidence tlic court disnLissed the  action 
a s  ill c a w  of iioi~buit a11d the plaintiff esrepted ant1 appealed. 

A \ n i ~ ~ s ,  J. T h e  plaintiff h r o u g l ~ t  suit to  rccol e r  of tlie Greenville 
13n11lri11g 2111ti Tru.t Conlpany t l ~ c  sum of $4.92 charged against his  
account f o r  the  p : i ~ i n c n t  of interest on the  i ~ o t c  to  2 J a r  uary,  1032, and  
the sum of $740.63 cliargcd against  liis aec3ou~lt i n  pajiiient of the  re- 
111,1iiitlcr clue oil the  ~ ~ o t e .  I11 his  coniplaiiit the plaintiff refers to  "rcprc- 
sentatious, nar ran t ies ,  and guarantics" allcged to l iarc  b w l  mad? by the 
d e f e ~ l d a i ~ t ' s   ice-president ; but a, he  admit ted he  had nex e r  11rard of 
thc  w a r r a i ~ t y  by n mortgagee of tlie ti t le he  had  takrll  :IS security fo r  a 
1o:lll a d  as  t h e  allegctl cause of action is  "the u ~ ~ l a v f u l  ant1 wrongful 
scat" of tlie defentiailt i n  c l i : i r g ~ ~ ~ g  the  t n o  iterns agains the  appellant 's 
nccou~it,  i t  is  manifest tha t  the plaintiff t reats  tlie procc~eding i n  i ts  
c~xacntial features  as  a n  actioil fo r  deceit. T h i s  become:, more apparen t  
1,y r e f t w ~ l c c  to a n  cscerpt i n  his br ief :  L'LZlso. if a bank officer in  t h e  
a p l ~ r t w t  scope of his  clutics makes false and frauduleot  assertions, i n  
rc>l~nnce n p ~ i  n h i c h  a person acts to  his  i n j u r y  tlie b a i ~ l i  is re ipons~ble  
tliercfor." 3 R. c. L., 456. 

Tlle ~ e ~ e r a l  clcrne~its essential to  liability f o r  tlcccit may  Le reduced 
to t n o  gcweral heads :  (1) tlie wrongful  conduct of the  defelldant ; ( 2 )  
its effect u l ) o i ~  the plaintiff. ,Is to the first, as  was said i n  R o b e ~ t s o r l  v. 
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ITalion, 156 x. C., 215, 220, there must  he a statenicwt by tlie defe l~ t l ;~n t  
( a )  nl i ich is u n t r u e ;  [ b )  the person making the staternent, or the per-011 
responsible f o r  it ,  either n l u ~ t  k~ion-  i t  to  be un t rue  or he culpahly 
ignorant  ( t h a t  is, rcclilessly and consciously ignoran t )  ~ \ l i c t l i e r  it  bf 
t rue or n o t ;  ( c )  it  must be made u i t h  the  intent  that  the p l a i n t i f  eli~rll 
act  up011 i t ;  altd a s  to  the effect, the plaintiff must act i n  reliance on the  
statement i l l  ilie maliner contemplated, and t'ierehy suffer damage. 

T h e  principle i s  rnaintainrd i n  a number of caws  among the  more 
recent of ~ v h i c h  a r e  P e y f o n  c .  Grifin, I D 5  N. C. ,  6 3 5 ;  E lec f r ic  ( ' 0 .  1 . .  

- l lo~, . ison,  194 S. C., 316;  Rite c. I n s .  Cfo., 177 S. C ,  128; 1 ' 1 ~ i f c 7 ~ ~ i ~ ~ d  1 , .  

Dai ley ,  168 K. C., 330; Taraul t  c. Se ip ,  15s S. C.,  363. 
W e  think h i s  Honor  mas correct i n  holding t h a t  t h e  plaintiff's cvitlenre 

is insufificient. T h e  contention t h a t  the  d e f e n d a ~ ~ t  hatl employcd ail nt- 
torney to examine the  title a s  a basis fo r  t h e  loan i n  qucstion is  11ot 
satisfactory. T h e  rice-president told t h e  plaintiff he  did not reniember 
t h e  amount  of the ericumbrance and  referred liim to the attorney for  
~pec i f ic  information of the title, bu t  he  did not engage tlie n t t o r ~ i ~ y  to 
o s a m i i ~ e  the  title. Concede TVoolartl's statement tha t  " X r .  Carson was 
his  attorney.) '  T h e  examination which the  at torney rtfcrretl  to  liad heell 
made a year before this  interuien. and the  t ime vl ien the Ltrncastcsr 
niortpape was registered does not appear .  W e  sce 110 c u l l ~ b i l i t ; r .  up011 
n h i c h  the  action can be sustained. 

, I f t ~ r  h i s  B C C O U I I ~  hatl been charged n i t h  tlie interest due autl tlic 
rcmainilcr unpaid,  the  plaintiff took a n  assignment of the  ~ ~ o t e  and 
mortgage n h i c h  a r e  now i n  his possessiol~. Two years after\r:~rrls lie 
first learned of the Lancaster  claim. 

T h e  act  of the rice-president did not subject tlie d e f e n d a ~ ~ t  to 
liability. Quarries C'o. v. BanX,  190 S. C., 277. Judgment  

Affirmed. 

CLARRSOS, J., concurs i n  result. 

-4. B. HOPRINS v. SARAH F. SWAIN, ADMINISTRATRIX OF T H E  ESTATE OF 

H. F. SWAIN, DECEASED. 

(Filed 2 May, 1934.) 
1. Mortgages H i- 

Chapter 275, Public Laws of 1933, providing that the court might en- 
join the consummation of a sale under a mortgage or deed of trust upon 
certain conditions upon grounds of inadequacy of the bid a t  the sale is 
constitutional and valid. 
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2. Same-Held: court had authority to hear motion to enjoin consumma- 
tion of sale out of term and county after action for specific perform- 
ance. 

Under see. 1, chnp. 273, Public 1,ans of 1033. providing that  the 
procedure for enjoining the consunmlation of a sale under a mortgage 
or deed of trust shoulcl be the same as in cases of injunctior~ and receiver- 
ship, i t  is I ~ e l d ,  that  u\ here the last and highest bidder a t  the sale institutes 
action for specific 11erfor111anec, and the 1)ersonxl representative of tlie 
deceased mortgagee gives notice in apt  time that she ~ o u l c l  malie appli- 
cation to the reiident judge of the district out of t e r ~ i ~  and out of the 
county for an order lestrnining the cor~sun~mntion of the sale made by her 
under the mortgxge oil tlie grounds of inadequacy of the bid, and for an 
order Sor a lesnlc, the coult has authority to hear tlic motion, and his 
judgn~ent settiilg aside the sale and ordering a resale upon his finding 
that the bid offered a t  the sale was inadequate, etc., is atfilmed on apl~eal. 
In  this case the notice of sale stipulated tliat the mortgagee ~eservecl 
tlie right to reject all bids, and tlie court also found as  a fact that the 
bid in question had been rejected. 

3. Appeal and Error J c- 
The findings of fact by the lower court are presumed correct, with the 

burden OII al)pcllant to assign and show error. 

,IPI,E.\L by plai i~t i f f  f r o m  Stnall, J., a t  Charnbcrs, 1 0  February,  1934. 
F r o m  TTRRELL. Xffirnled. 

T h e  court below made the following order : "This  cause coming on t o  
be heard th i s  1 0  February ,  1931, a t  Elizabeth City, anc being heart1 by 
the court upoil the affidaxits and  proofs offered, a i ~ d  tile court  finding 
a s  facts  t h a t  the lands n e r e  offered for  sale on 19 Decwilber, 1933, at  
the courtliouse door i n  Tyr re l l  County, ~ v l l t ~ n  and ~vliert. A. B. Hopkins  
: r p p r a r d  and  bid f o r  tlic same a t  the  s u m  of $2,650; tliai tlie said notice? 
of sale cou ta i~ led  a provision tliat a n y  aucl all  bids could be rejected, and  
i t  fu r thcr  appearing tliat the d e i ' t w h t  rejected the  b i ~  of the  plai i~t i f f  
and tha t  the  clerk of Superior  Cour t  of Tyr re l l  County did not confirm 
the sale but  ordcred a resale, and  it  fu r ther  appearing t h a t  the bid 
oflercd was  a n  inadequate oile a11d the  court so finds as  a f a c t ;  a n d  it  
f u r t h e r  a p p e a r i l ~ g  tliat t h e  ii~debtednees against the said lands n a s  i n  
cwcss of $4,900, and  tliat i r reparable  damage n o u l d  accrue to t h e  d ~ -  
f c ~ i d a ~ ~ t  both i n  l x r  r e p r e s e n t a t i ~ e  capacl ty and iridividuallg, i t  is, 
therefore, ordered a n d  atljudgccl by the court t h a t  the said salc Ire and  
tllc same i s  llereby set aside, a i d  t h a t  a s t ~ o i l d  sale b ~ .  11cld a f te r  due 
a d  proper a t l ~ c . r t i s e ~ ~ i e i i t  fo r  fifteen day$. T h e  defendant is  hereby 
required t o  enter  i n t o  a bond to be approTed by the c erk of Superior  
Cour t  of Tyr re l l  County i n  tlie a lr iou~it  of f i ~  e hundred dollars, coildi- 
t io~ icd  t o  pay  such damagcs a s  tlie plailitifl m a y  sustain if he sEinll 
p r e ~ a i l  a t  t h e  filial t e r n l i i ~ a t i o i ~  of this  a c t i o ~ ~ .  

W. L. SMALL, J u ~ ~ P  First Judicial  Distr~ct ."  
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T h e  plaintiff before beginning the hearing objected to the hearing 
of this  mat te r  out of t e rm and out of Tyr re l l  Couuty Superior  Court ,  
mid exceptrd and  assigned error .  Other  exceptions and  assignnicilts of 
error  were made  by plaintiff and a n  appeal  taken to the  Supremc Court .  

W .  L. TT'hitley for plainti f .  
J .  C'. XeeX.ins and  M. IZ. S i m p s o n  for t le frndan f .  

C L A R K ~ O K ,  J. TTe (lo not th ink  tha t  a n y  of t h e  exceptions and ns5ig11- 
i l~en ts  of error  made by plaintiff can  be sustained. I n  t h e  record, we 
f ind:  T h e  report of sale, the motioli before the clerk to order a resale, 
the  order of resale, the complaint by plaintiff f o r  spccific perforina~lcc,  
notice of lis p e n d o u  by plaintiff,  answer of defendant. T h e  f o l l o ~ i ~ ~ g  
notice was served on plaint i f f :  "The plaintiff is  hereby notified tha t  tlie 
defendant n i l l ,  on 1 0  February ,  1034, a t  4 9 0  o'clock p.m., nio\ r bc fore 
his  Honor,  Wal te r  L. Small ,  a t  El izabeth City,  X. C., to ~ a c : ~ t e  the sale 
heretofore held on 19 December, 1933, under  the deed of t rust  rcfcrred 
to  i n  the compla i i~ t  i n  this  cause, and  f o r  a resale of the l a~ i t l r  tliercin 
conveyed." 

Xumerous affidavits a t  tlie hear ing  on the par t  of plaintiff and tle- 
f e i ~ d a r ~ t  a r e  i n  the  record. T h e  plaintiff's a r e  to  the  effect tha t  tlie bid 
on the f a r m  i n  coutroversy was a "fair price"-$2,650. T h e  d e f c d a ~ i ' t ' s  
a re  to the effect that  the  cash value of the f a r m  today is ( (con ipara t i~  ely 
f rom $4,000 to $5,000." 111 the  notice of {lie sale made by tiefciidni~t 
that  plaintiff c o ~ ~ t e n d s  he became the  purcharer,  is the fol lo\ \ ing:  ( T l i e  
right i s  reserved to reject a n y  and al l  bids." Defendant  c o n t c ~ i ~ l s  that  
the bid was rejected by her. 

I n  chapter  273, Publ ic  Laws, 1933, entitled "An act to  regulate the 
sale of real property upon the  foreclosure of mortgages or d c d s  of 
trust," is t h e  fo l lo~ving :  "2'11e Gcnmal  Assembly  of - Y o r f l ~  C'arolriin do  
enact:  Section i. h i y  owiwr of real estate, or otlier person, firm or 
corporation having a lcgal or equitable interest therein, m a y  apply to a 
judge of the Superior  Court,  pr ior  to the coilfirmation of al i j  sale of 
such real  estate by a mortgagee, trustee, cornmissioner or other ~)crsoi i  
authorized t o  sell tlie same, to  erljoili such sale or t h e  coiifirri~atio~i 
tliereof, upon the  g r o u ~ i d  tha t  the  amount  bid or price offered tliercfor 
is inadequate and inequitable and  will result i n  i r reparable  d:iliiage 
to tlie owner o r  otlier interested person, or upon a n y  otlier legal or 
equitable ground which tlie court m a y  deem sufficient; I J rov ided ,  tha t  the 
court o r  judge enjoining such sale o r  the  confirmation thereof, wlietlicr 
by a temporary restraining order or injunct ion to the  hearing, sliall, 
as  a condition precedent, require  of the  plaintiff o r  appl icant  such bond 
or deposit as  m a y  be necessary to indemnify and  save llarrnless the iuort- 
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gagee, trustee, c ~ s f w i  que trust, or otlier person enjoined and affected 
thereby against costs, depreciatioii, interest and otlier damages, if any, 
wliicli may result from tlie granting of such order or injunction: 
I'rouidcd fur ther ,  that  in otlier respects, the procedur. sliall br as is 
now prescribed by law in cases of injur~ction ant1 receivership, with the 
riglit of appeal to tlie Supreme Court from any surh order or ill- 
junction. 

Section 2.  'Tlic court or judge graltting mcli order or injunction, or 
before nliorrl the same is returnable, sliall hare  the rig111 before, but not 
after, ally sale is confirmrd to order a resale hy tlle mortgagee, trustee, 
c~or~~iiiissioner, or other person authorized to make tlis same iii sucli 
manner aiid upon sucli terms as  may be just and equitsble: I ' m v i d c d ,  
the rights of all parties in interest, or who may he affected thereby, 
sliall be prescrlccl and protected by bond or intlenii~ity ill such form 
and arrioui~t as  the court may require, and tlw court or judge may also 
appoint a receiver of tlie property or the rents and procecils thereof, 
p t d i r i g  ally sale or resale, and may make such order for the pa jment  
of taxes or otlier prior hell as  may be necessary, subjlxt to the right 
of appeal to the Supreme C'ourt in all cases." 

Section 3, i n  substance: Right of .nlortgagcLe to p o ; e  in  cleficienq 
suits reasonable value of property by n a y  of defenqe. Inapplicable to 
purcliase by tliird persolis. Court foreclosures unaffectc~l. 

S ( ~ t i o n  4, in substance: Coi~fllctii~g l ans  repealed und :wt 11ot ap- 
plicable "to tax foreclosure suits or tax sales." We think the act con- 
stitutional. llomc! U u l l d ~ n g  a n d  L o a n  ASSA zutcan v. B l a ~ d o d e l l ,  Ui~ltetl 
States Supreiue Court Law Edition, Ahlxairce Opinioi~, Vol. 75, Yo. 5, 
13. 255. 11-olfz 7;. Safe  U e p o s l t  C'O. ,  a ~ i / c ,  239. We t l i i d  under the 1~11- 
guage of tlie act, thc objectior~ of plaiiitiff to the jurisdiction that  Judge 
Snlall liad iio p o ~ i c r  or authority to hear tlw matter out of term arid out 
of the coul~ty, caimot bc sustaiiled. Tlie act says "Tlie procedure shall 
he as is  now prescribed by law ill cases of i ~ j u i l c t i o ~ i  and recei\ersliip." 
K. C. Code, 1931 (hIicliie), sec. 843, 851, 652, and 359. P a r k e r  r .  
X c P h a i 2 ,  118 N. C., 502. I n  IITo~afh v. B a d ,  121 N. C'., 313 (3-17), is 
the following: "Ordinarily the rnotiou for a receiver must be ruade 
before the resident judge of the district, or one assigned to the district 
or holding tlie courts thereof by exchange, at the optioti of the mover. 
Code, secs. 379, 336 (C. S., 859) ; C'orbin r , ,  B c r r y ,  83 PIT. C., 27. Or: 
a t  most, in analogy to tlie granting of restraining orders, if the motion 
for a temporary receiver is  granted by any otlier judge than one of 
those just named, the order must be made rr~turnable before one of such 
judges. Galbrea th  v. E v e r e t t ,  84 N .  C., 516; H a n d i o n  v. I card ,  112 
S. C., 589." The action of the plaintiff grew out of the alleged sale. 
That  thk price bid was inadequate, inequitable and vould result in 
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i r reparable  damage. T h e  clerk had  cer tain duties in  reference thereto. 
W e  think, under  the facts  a11d circumstalices of t h e  case and  uiicler a 
liberal construction of the  before mentiolled act, tha t  the court belou 
had  ful l  power and authori ty  to  hear  and pass on the  matters  ill con- 
troucrsy. T h e  findings of fact  by the  court below a r e  presumed to be 
correct and  the burden i s  on t h e  appellant to assign and show error .  
Seiy c.  1l7~ight ,  173 N. C., 14. F o r  the  reasons g i ~ e n ,  the jutlgrnc~it of 
the court below must be 

Affirmed. 

STATE v. MIKE STEFASOFP A X D  R. 15. RI,ACI<. 

(Filed 2 May, 1934.) 

1. Criminal Law G 1- 
A confession otl~erwise roluntary is  not rendered involuntary and 

therefore incompetent merely by the fact that a t  the time the one uinkin:: 
the confession was under arrest. 

2. Sanie- 
The competency of a confession is a matter for the court. 

3. Criminal Lam G i-Xonexpcrt witness may testify from observations 
as to sanity or insanity of defendant. 

d nonesl~crt witness is  competent to testify from his observation of 
defendnnt, \\.hen he had reasonrtble opl~ortunity to form an opinion based 
tl~ereon, as to the sanity or insanity of defendant, and defendant's ob- 
jections that sucll nonespert testimony was admitted against h i n ~  e31111ot 
be sustainecl. 

4. Homicide B a- 
Where clcfendants conspire to rob a tcrtain place, and a murder is 

com~nitted by one or more of them in the atteinl>t to perpetrate the rob- 
bery, each of them is guilty of murder in the first degree. C. s., 4200. 

~ P P E A L  by defendants f r o m  Finley, J., a t  September Term,  1933, of 
ALEXASDER. 

C r i n ~ i n a l  prosecution tried upon indictment charging the tlcftwtlants, 
N i k e  Stefanoff and R. E. Black, and two others, ill one couut, TI it11 
c o n s ~ i r a c y  to rob the Merchants  and  F a r m e r s  B a n k  of T a y l o r s ~ i l l e ,  and,  
i n  a sceond count, with the  murtler of T. C. Barnes  com~riitted ill the 
at tempted perpetrat ion of said robbery. 

Verdict as  to the t ~ r o  defendants on  t r i a l :  Guil ty  of murder  i n  the 
first degree ( a s  s h o ~ r n  by re tu rn  to wri t  of c e ~ t i o ~ u r i ) .  

Judgment  as  t o  each defendant on t r i a l :  Dea th  by elcctrocutiou. 
T h e  p r i s o ~ ~ e r s  appeal,  assigning errors. 
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S T ~ C Y ,  C. J. T h e  recorcl discloses tha t  on Tl~ursclay,  27 July,  1033, 
tlic tl(~f(wtl:~nts, Mikc, Stcfa~ioff  and  R. E. Black, ant1 two otlicrs ~ o t  yet 
t ahc l~ .  p l n n ~ ~ e t l  to rob the Mercliants aiicl F a r m e r s  B a n k  of Taylor51 i l k .  
7 ' 1 1 ~  co~ispirav? took place : ~ t  t l ~ c  liorllc of Mike Stefanoff i n  S o r t h  
V 7 ~ l l i ~ ~ l ) ~ t r o .  T11c four  co11y)irators droxc to  Taylorsville the nes t  day, 
Fr iday ,  i n  n C l i e ~ r o l c t  s c d a ~ ~ ,  looked o l c r  tlie qi tuat iol~,  hut  prewntly 
de i i i t td  f r o m  tlicir p u r p o v  upon sec,il~g a  l ~ u i n b c r  of p ~ l i c e n i c n  on tlw 
i t r tvt .  Tlicy rc t l~rnc t l  a g ~ i i i  the  f o l l o n i i ~ g  ~ n o r n i n g ,  Sa turday ,  ill the 
hamc autoliiohilc, n ~ i d  e ~ i t ~ r ~ d  the hi i l~k,  not t o g e t h ~ r  but olic a t  n the., 

of t l ~ w c  c o ~ ~ f e s o i o i ~ s ,  n i a t l ~ ,  as  t l i y  were, n-liilc t l ~ c  t l c f c ~ ~ d o ~ i t s  ncw u n d r ~ r  

r 7 

11ir co~il l )ctc~icj-  of tlie col~ferrioiis was a 11i:ittcr fo r  the judgc. LY. I , .  

Tlyli ilc1/ic2r, 191 S. C'., 639, 3 32 S .  E., 603.  H e  rulctl t11tm atlliiissiblc~. SO 

p~~(~c .o . r , ,  but the  ju ry  found :~p:iinst liiiii 011 this plea. b'. c. J o m s ,  s u p t v .  
His  01),joctio11s tha t  11011eq~erts  n.rxrc :illowed to espre$c o p i ~ ~ i o ~ ~ s  upoi1 
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h i s  sanity, or ability to  know the difference between right and wrong, 
a r e  not  well founded. S, z.. Keaton ,  s u p ~ a ;  S. v.  Jones, supra;  S. 7.. 
fIouser, 202 N .  C., $36, 164  S. E., 114. Anyone who h a s  observed 
another, o r  conversed with him, o r  had  dealings with him,  and a rcason- 
able opportunity, based thereon, of fo rming  a n  opinion, satisfactory to  
himself, relative to  the mental  condition of such person, is  permitted 
to  give h i s  opinion i n  evidence upon the issue of mental  capacity, though 
the  witness be not a psychiatrist  o r  expert i n  menta l  diseases. 8, zl. 
Xeaton,  supra. "Onc not a n  expert m a y  give a n  opinion, fomidetl up011 
observation, t h a t  a certain person i s  sane or insane." WhitaXei.  a. 
Ilamilfon,  126 N. C., 465, 33 S. E., 815. 

T h e  case was tried up011 the  theory t h a t  if a conspiracy 11-ere formed 
t o  rob tlie bank, and  a murder  coinmitted by  a n y  one or morc of the  
conspirators i n  t h e  atteinpted perpetrat ion of t h e  robbery, eacli a ~ ~ t l  all  
of them would be gui l ty  of the murder .  This  i s  a correct princ~il)le of 
law. 5'. c. Bell, 203 -1'. C., 223, 1 7 1  S. E., 50. It is p r o ~ i d e d  by C. S., 
4200 tha t  a murder  "which shall be committed i n  the  perpetratio11 or  
at tempt to perpetrate  a n y  . . . robbery, burglary or otlier fclorig, 
shall be deemed to be murder  i n  the  first degree." S. u .  Donncll, 202 
;'\T. C., 762, 164  S. E., 332;  S.  c. ,lliller, 197 X. C., 445, 110 S. E., 390;  
A". C. Logan, 1 6 1  K. C., 233, i 6  S. E., 1. Tlierc was 110 evidc~lcc of a 
lesser tlegree of liomicide. S. 1;. S p i c e y ,  131  S. C., 676, 65 8. i S . ,  093. 

A searcliing iilrestigatioil of tllc record l e a ~ e s  u s  ~ i t h  the ~ l l ip ress io~l  
that  i t  is  f ree  f r o m  reversible error. T h e  ~ e r d i c t  and jut lplei l t  \ \ i l l  be 
upheld. 

S o  error. 

HESRT 0. WOJIACIi v. FEDERAL LIFE ISSURANCE COXIPAXY. 

(Filed 2 May, 1931.1 

1. Insurance R -Evidence held sufficient to support Anding that in- 
sured had not changed occupation to more hazardous one. 

Insured brought suit on a wlicy of accident insurance providing for n 
diminishing scliednle of liability if the insured slioultl ehange his occupn- 
tion to one classified in tlic policy as more l~aznrtlous. When tlic lmlicy 
was issued plaintill' was em~~loyed as  w~rehouse foreman, and as  u part 
of his duties lie was sonletilnes required to run the machinery in tlie 
plant. Thereafter, plaintiff was discliargeil, and wliile unenl~loyed, re- 
turned to the 11lant to cut de \~bcr ry  stakes for his garden, and while 
uain,q n circular saw for this purpose', nccidcntnllg cut his hand off. 
Defendant contended that plnintifl' W:IS i~ijnretl while engaged in the 
more linzardous occupation of 'sawyer nut using automatic guard" : I lc ld ,  



. ~ I ~ I ~ I . : . I ~ .  117 tlc,fcnc!:~l~t f r o m  h' i i lk ,  .I., a t  Oc to l~cr  Sl]cc,ial T e m i ,  I!)::::. 
elf ~ 1 1 < c ~ 1 < 1 , 1 ~ : ~ 1 ~ ~ 1 ? 1 ~ .  

( ' i ~ . i l  at,tioil to ~ I Y ~ I I T ! , ~  O I L  a l)crlicay of a r t ~ i e l ~ ~ ~ t  i l i s i l ~ , n ~ l w .  
I.i:rl~ility i.: :r~l~liit tc,d, bllt tllc, amoi11lt is vo~~tc~ . ; t t~ , !  ov lr  tllc, f o l l o \ v i ~ ~ g  . . 

~ I I Y I \ - I S I I I I I . ~  i ~ i  1110 snit  p o l i ~ y :  
"'l 'l~is 11olic.y i~ lc~ lu t l (~ ;  tlie c ~ ~ ~ c l o r s o ~ ~ ~ o ~ ~ t - ;  nntl ;itt;lc.l~c~l 1':11~'r". if : ~ I I > - .  

: I I I I I  c o ~ ~ t : ~ i ~ l s  tl111 (:11tirc> ( 2 0 ~ i t r : l ~ 2 t  of i ~ ~ b u r : ~ ~ ~ ( z e l  c ~ s ( ~ ( ~ l ) t  :IS it rll:ly 1 1 ~  niutli- 
fiotl I)!. tllt. I ' O I I I ~ ) : I I I ~ ' ~  rl:l::.ifit~:ltioii of risks i111d l l r e ~ l i i ~ l m  l.;ltc,z in  tllc 
~ ~ V O I I  t t 11:1 t t 1 1 ~  i ~ l - i ~ r ( , ~ l  is i l ~ j ~ ~ r ( , ~ l  aftc,r l l a ~ i n g  ~ ~ I I : I I I ~ C Y  11is I I ~ ~ I I ~ ; I ~ ~ I ) I I  

~ I J  I I I I ( .  csl:14fietl 11y tlir con i l ) :~~ iy  a s  11101.1, 1i:lznrtlous tll:rll t11:lt stntccl 
ill rhe l)olic,y or  \ \ . l~i lc  11c is t ioi~lg a n y  act or  t l ~ i l r s  p c r t a i ~ ~ i l ~ g  to :Illy 
o c ~ ~ u l ~ ; l t i o ~ l  50 I-lassific.tl c~scc~pt orcl i~lary tlilticcs a l m i t  iis ~ w i t l o l ~ r c  or  
1\.11ilt~ O I I ~ : I ~ I V I  ill  ~ w r t ~ : ~ t i e ~ ~ ~ ,  i n  wliirli e\.(wt the e a n m ~ ) : ~ ~ ~ y  ~ v i l l  1 ~ 1 y  o111y 
suc.11 1jcwtio11 of tl~ch i ~ i t l c l ~ ~ l i i l i c s  prc~~icl t , ( l  ill the  11olic.y t ~ s  tllcl p r ~ m i l l l ~ i  
p i 1 1  1\11ult1 11:1~cs ~ I L I ~ C I M ~ C Y I  : ~ t  t lw r a t e  1)ut vitlli11 tllr 1i111it ,so fixed 11y 
tlic. 1~)11111;111y f c ~ r  s ~ w l l  l i i o ~ ~ ~  l~ : i z i~rc lou~  ~ o c m ~ l m t i o ~ ~ . "  

' ~ I I ( >  : ~ l ~ l ) l i ~ ~ ~ ~ t i o i i  up011 ~ \ . l ~ i c l l  t11ct 1)oliq- \\-as i.ss~lc~cl , o11t:li11s t11e fol- 
lo \ \ - i~ ig  q ~ w f i o ~ ~ s  :111cl ~ I ~ ~ \ \ - c T S  : 
"2. \Vllat is yoilr I I ~ Y ~ U ~ I : I I ~ ~ I I I !  Sul)e~. inte( l .  of n . t r rc , l io r~ ,  I I O ~  fc~rcl~n:i~l.  

4. \Yll:it : IW tlic clutic,.: of your  oc.cup; t t io~~! 0ftic.e anc hai1~ri l l t~11t l i11g 
tlut it,s 0111y." 

'l'llo l~laill t iff  W:IS c~~iil)loyc~tl a t  the Gri11liell C'oliil.:~iiy, Ilt~alc~rs i l l  

.~ l ) r i l~ l< lor  s y s t ~ ~ i ~ ! ~ .  :111d i t  \ \ a s  a par t  of' h is  ciutic.s to i l l - t ru r t  rlie \vorlc- 
I I I L , I I  ill t 1 1 1 1  il,<(> of t l i ~ ,  111;11dlli1ic,r~-, i11rludi11g tl~c, op11~at on of ;: r i p : : ~ ~ v ,  
c,tc2.. ;ri~cI, ill c , l i l c  ~ g v ~ ~ c ' i c ~ s ,  to r m i  the nlnc.hi~icry i n  the s1101). 

1 1 1  ,July? 19;;2? t l l t~  11lai11tiff IY:IS r c l i c , ~ d  of liis ( lu t i r s  Ivitll the 
Gri1111c~l1 C'oi1ipt111y clue to 11oor hs i11e . s~  ( ~ o ~ ~ t l i ~ i o ~ ~ s .  I I e  joi11e11 tlie : ~ r m y  
of tlic, n i l t ~ ~ l i l ~ l o y c ~ l  :i~icl rctirthtl to  liis home 11c:rr ('li:~rlottcx. On 5 
O I . ~ ~ I ~ ~ ~ T ,  I!) ; ;? ,  l ~ l : i i ~ ~ t i f f  11-1'1it to  the, Gri1111e11 p1a11t to saw somet p s t .  
illto ..r:~Iic~i to ll<e ill stnliilig t l ~ ~ \ \ . l ~ c ~ r r i c s  O I L  l ~ i s  pl:rt~c~. JVllile yo 11sil1g 
tho c.irc*nl:rr s:i~v, his  foot slil~ptvl on :I roulltl piecc of 1)ipe xntl lie 
fcll ; rg:~i~is t  tllc SI\Y :1nt1 pu t  off liis loft 1li111d ~ i e m ' l ~  half way  to the 
cli10\\.. 
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Plaintiff contends tha t ,  under  the terms of tlie p o l i v .  lie is cntitlcc! 
to rccowr  $2,250, tlie amolmt proridcd for  tlie loss of one hand,  11111s 
$i5.00 surgical fee. 

I t  is  thc  contention of tllc tlefcndant that  the  plaintiff liad cliniigc~~l 
liiq occupation f r o m  t h a t  nl i ich lie licltl nl ien tlie policy naq iq.nct1, 
"S~l~er i~ i tc l ide i i t , "  aiitl was engaged i n  a n  act  o r  th ing  pertaining to  
;1n occupation, "Sawyer, not u s i l ~ g  automatic  guard," classified as  six 
times more liazardous wliei~ lic \<as  i n j u r e d ;  ant1 t h a t  the niasiniuni 
liability under  tlie poliqv is $37T, .OO. Jut lgment  n a s  tendered for  tliic 
amount .  

L p o n  the  issues thus  joined aiitl raised by the  pleading>. the jliry 
returned a ~ c r d i c t  i11 fayor  of tlie plaintiff's contention. F ~ . o n i  tllr> 
judginent ciiterctl thereon, t h e  defendant appeals, assigning error;. 



A i ~ ~ ~ ~ ~ : . \ ~  117 tl(,fcntla~it fro111 l ? r i - z e l l c ,  .I., at  J a n u a r y  Term,  1034, of 
I )~PI.Is .  

('ivil action to  restrain t l c fcn t la~~t  f r o m  cntcriiig ~11011 l:~nds, c n t t i l ~ g  
:111(i rtxiovilig t i ~ n b e r  t l i c ~ ~ f r o l ~ i ,  m ( 1 w  (~xt(wsio11 provision in (Iced. 

r 3 .Ill(, taas(> was licartl 011 nli agrtvt? statement of f a r t s  wliich may  11e 
a1)ridgcd :illel stated a s  fol1on.s : 
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1. 011 1 4  J a i ~ u a r y ,  1827, E. R. I ' e ~ i i ~ y  a i ~ t l  wife conwgetl to E. S. 
Pnrsoiis a11 the tiii~bclr of o v c y  1;iiicl : r i d  t1cscril)tioii oil 375 acrcs ill 
Goslicii S \ v ; ~ n i ~ j ,  I h p l i i i  C ' o u ~ ~ t ~ .  11y d t ~ i l  duly r(gistercd, wliicli ro~l t : i i~is  
tlir following s t i l~ulat ioi i  : 

',.It i s  u~l t l i~rs tood aii(1 agrvctl tha t  t l ~ c  said p : ~ r t y  of tlic s c ~ o n t l  p l r t ,  
h is  licirs aiitl :~ss ig~ is  -1ia11 1 1 a ~ c  un t i l  1 4  ,Ja~~~iar!- ,  1932, ill wliic~li to 
t'iitcr u l ) o i ~  t l ~ e  trnct of 1:liitl :~l)ove tlt,scribetl a~icl re inole  the t in i l~cr  
t lwrc i~ i  coiiveyetl, and  if the a i d  timber lias iiot all  becn rciiio~-cd tlicx 
i t  is ngrcctl tha t  the sai(l 1j:lrty of t l ~ c  .secoilcl p:wt d i d 1  liavc fivt, ye:irs 
loiigw ill which to (lo so, L)- 11ayiilg to snit1 E. R. I'cliny the yc, ;~r ly  t a s  
nswsscd q a i i ~ a t  t h a t  p a r t  of >:lit1 l a l ~ d s  011 \vliicli tlie t iniber has  iiot 
b t w ~  reiilovetl, sucli p y i i ~ c i i r s  t o  ht. iiinile fro111 y w r  to Scar :I; saitl 
tasc.5 m a y  fa l l  tlucs, but it .-liall nut 1)e obligatory oil the said p a r t y  of 
tlic sccolitl p a r t  t o  1~:1,v fo r  a11y illore ycars  estciiaio~i t l ~ a i i  ~isct l  by 11i1ii 
i n  the  e u t t i i ~ g  :111d r c ' m o ~ a l  of haid tiiilbc'r." 

2. Tlicreafter,  oil 13 L ) t ~ c r i ~ l w r ,  192S, E. S. Parsoils aiitl wife, I I ~  tlcctl 
t l~ i ly  registerccl, eoi ivcyt l  all  the riplit; to  the g m n  a d  cypress t i l~ibcr ,  
acquired uliilor t 1 1 ~  Pt t i l~iy t l t ~ v l ,  to L. D. A l t l k i ~ ~ s .  

3. O n  the fo l lo \~ i l ig  (lay, A\tllri~is. 11)- tlcctl duly rcgistcretl, col~vc~yc~cl all  
tlie r igh t s  lie 1i:ltl acquiwtl ~ i ~ i t l e r  tlicl I'arsoii.: tlcetl to E. 3rt .S.  ( ' a r r .  
, . 1 his  tleetl r o ~ i t a i ~ ~ a  the follon.iiig s t i l )ulat ioi~ : 

"l'llc saitl p a r t y  c ' s l ~ r ~ ~ ~ s l , ~  rc';cjrws to ..:rid E. S. l':lrsons, his  heirs alitl 
a ~ s i ~ i i s ,  tlicx r ights  ~vliit*li t h ~ y  i lo~v 11:lve to eiitcr upoii ::~icl 1:1il~Is :~ilcl 
c.nt aiitl rciiiovt~ otlier t imber  tl~ercfrolii  a i d  to r!sercise a11 oti1c.r r ights  
to  tliclli coi~rtyecl  1,- said E:. R. Pcni iy  aiid wift,, ill cuttiiig alitl re- 
i i iovi~ig tlic ti11111c.r cleacril~ctl i ~ i  said c.onwya1ic.e cs rep t  tlint u.liirli is 
coli~cnycd to  tlie wit1 par ty  of the second p a r t  licrc~by." 

-1. (111  G >1;1r(,1i, 1929. E. Ii. I'c~ii? allcl nift., 1,. ticc'tl 11111y rc.gi.tcwtl, 
coli~-eyed to  E. 31cS .  C a r r  tlic! fec iii the land3 t lesc~ib~c!  ill tlic~ t imber  
t lwil .~ above i i ~ t ~ i ~ r i ~ x ~ w l ,  wit11 TIK, folloxiilg c s c ~ ~ p t i o i i :  

" E s w p t  ti inber riglits \vliic*ll 11:1\e b t w ~  sold to $2.:. S.  I':~rsoiis, (-'lark- 
t011, S. Cl.'! 

5. E. M c S .  C':rrr tlicd iiitcstarc, 1 3  September, 1930, leariiig liim siir- 
~ i v i i i g  the l ~ l z i ~ i t i f f s  l i e i ~ i ~ i .  

6. E. S.  I '~IYSO~IS did not iiotify the' l~ la in t i f f s  on or  before 14 J a i l u a q ,  
193% or  t l i e r c d t c r ,  tha t  lie i~itcililetl to cwrcaiae :lily riglits U I I ~ I ~ T  tlie 
e s t e ~ i s i o ~ l  clause i n  tlic tltwl frolil E. R .  I'ei111y axid wife to E. S .  
I':~rsoiis, nor  tlitl lie tc~idc,r  to l~lai i i t i i fs  :lily s u m  of inoiley i n  p a p e l i t  of 
said esteiisioii r ight .  

7 .  0 1 1  24 J w e ,  1923, I':. E. Pciiliy gave to 6. S .  Parsons  the fo1lon.- 
iiig receipt :  "Reccivctl of E. S. Parsons  L ~ i i l b e r  C'o. $13.~0-thirtcei1 
dollars aiitl fifty cci~ts ,  s:me b e i ~ i g  for  t a w s  for  olic year 's c~stclisioii 
oil laiicl accorcliiig to tiiiiber deed. T h i s  is fo r  the p a r  1032." 

16-206 



450 I N  T H E  SUPREME COURT. 1206 

S. Plaintiffs have paid taxes on the laiitl in questixi for tlic y w r  
1932, but not for 1933. 

9. Defendant is ready, able and ~villing to pay th(, taxes on land 
oli wl~ich tiinber has not been cut a 1 ~ 1  r e ~ ~ i o ~ e d ,  as pcr stipulation in 
tlecd. 

10. Sumriiolis v a s  issued herein prior to tlie due date of the taxes ill 
1930. 

From a judgment elljoining the defendarit from furtlicr cutting ally 
timber upon the land in question, lie appeals assignii~gg error. 

G e o ~ g e  R. I l ' a ~ d  for plaintifis. 
Riccrs  D. J o h m o n  and 1Iec for  Clark for defendant. 

STACY, C. J. The extel~siori clause in quc&on partakes of tlie 11:iture 
of an option aiid is available to the grantee oiily up011 ~ioticc~ n11d p y -  
nieiit wheli due of "tlie yearly tax assessed against tliat part  of the lalit1 
oil nliich the tiinbrr has not been removed." The riglit, therefore, 
I\ liicli arises from tllc exercise of this optioi~, i l~u res  to tlie bellefit of tlie 
present owners or those primarily liable for the yearly tax. f lood a. 
X c G i l l ,  a n f e ,  83. 

Speaking to the subjcct in Bennet t  1 . .  Lunrlier Co., 191  S. C.,  423, 
131  S. E., 741, i t  was said:  

"The decisioiis on the subject arc to tllc effect that  thcse cstcrisio~l 
provisions, of the kind here presented, are in tlic nature of options, or 
u~iilaternl esecutory contracts subject to be conwrted iuto bilateral 
executed contracts oiily upoil eonlplia~icc with the terms stated tllcreiu, 
and tliat the estates or iiitercsts resulting tllerefronl arise at the time 
the coiiditioiis are complied with a i d  thc. optioiis rxercised. 1Iearc, 
iiotliiiig else appearilig, the prices to be paid for said es tc~~sior l  rights 
belong to those wlio own the property at the timc the c~ptiolis arc c'xcr- 
cised, aiid from wliose estates tlie interests then arisiug ne(>essarily pas.;. 
l ) i i l  r .  Xeynolds, 186 N. C., 293." 

The ease of Batrtrlan, c. LZLITL~CI '  CO., 154 x. C., 24:)) 70 S. E., -17-1, 
is so nearly like the present one in priliciple that n e  are co~itcllt to rest 
our decision on the Bateman case arid the principles :ill iouncetl tlierciri, 
ni thout further elaboration. T l ~ r  authorities cited 1,r appellal~t  are 
distinguishable. 

Af i rn~ed.  
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A. 13. \'ASS AXD J. A. RIOOIIE, EXECETORS OF T H E  IAST KILL ASD TESTAJIEST 
OF S. C. \'ANN. DECEASED; A S D  A. H. VASN A X D  J. A. X100RE, PER- 
SOS.II.I.Y, T. JAMES J. COLEMAN ASD F. S. SPIT'EY, SHERIFF OF 

FRANIiLIS COUSTY. 
(Filed 2 May, 1034.) 

Pleadings H a-Clerk's order allowing nonresident served by publication 
to filc answer after time under C. S., 492, held without error. 

A iioriresident defendant se r~e t l  by publication, and failing to file 
answer within the time prescribed by law, may make application to the 
clerk before judgment for good cause shown to be allowed to file 1)lead- 
ings 2nd defend the action, C. S., 402, and where upon such applicatioii 
and affidavits filed by him setting forth facts showing prima facie good 
cause and a meritorious defense, tlie clerk finds as a fact that he has a 
meritorious defense and lias sho~vn good cause, the clerk's order allowing 
him to file answer and defend the action will not  be held for error for 
the clerk's failure to inore specifically find the facts constituting such 
meritorious defense, and it  is within the discretion of the judge of the 
Superior Court on appeal to enter an order allowing a n  extension of time 
for filing ans\\.er. C. S., 536, 637. 

APPEAL by plaintiffs f r o m  l i a ~ r i s ,  J., a t  Sovember  Term, 1033, of 
PRAXKLIX. Affirmed. 

T h e  plaintiffs made several escept iom and  assignments of error  and 
appealed to the Supreme Court .  

G. X. Beam, J .  23. IlicXs and J .  H .  B~iclgers for plaintifs. 
Sirnms Le. Sitnms and TI.'. L. Lumpkin for defendants. 

CLSRXSOK, J. T h e  question presented, as stated by plaint i f fs ;  has  the 
court  tlie p o n e r  to allow a defendant to  plead af ter  service of summons 
i n  the rilalilier provided by law f o r  nonresidents: unless the  court 
finds facts  showing good cause and  a meritorious defense upon proper  
and  competent evidence? O n  t h e  first proposition, me th ink  on the  
record, the  facts  showed good cause and  t h e  clerk so  found.  O n  the  
second proposition, we think, on t h e  record there mus t  be set fo r th  
facts  showing pr ima  facie a valid defense which was  shown i n  this  case, 
and  tlie clerk so found tha t  tlie defendants had  a good meritorious de- 
felise. T h e  present case was brought af ter  t h e  decision of this Cour t  
i n  Coleman v. Vann, 203 N. C., 436. I n  th i s  action, the  service of 
summons mas by publication-the t ime l imit  was 1 6  September, 1933, 
or within 30 days thereafter,  to answer or demur to t h e  complaint.  T h e  
defendant before judgment, made a motion on 20 October, 1933, before 
the clerk of the  Superior  Court  of Frankl in  County, S o r t h  Carolina, to 
file pleadings. T h e  motion was acconipanied by  affidavit of defendant 
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Colc~i~i:rii, s c t t i i ~ g  fort11 tha t  h i s  liomc n-a,q ill TYas l i i~~gto~r ,  I). C'., :ind t h a t  
lle i~~st:rntl ,v uiltlcrtook to t l r f t ~ l ~ d  tlie action as so011 as  Ile lieartl of it .  
on 1s Octohisr, I9;j:J; tliat he liatl a gootl alitl nwr i to r iow t I ( ~ f t ~ l i s ~  211111 
xi,t fort11 tllc facts  slion.i~lg S : I ~ I I ( ~ ,  a11il fo r  otlic~r rcasolis. 

7'hr ort1c.r of the cl('rk, i n  p a r t ,  is a s  follo\vs: "T11c court furt11c.r 
fi~ltls f o r  tllia l ) u r p o s e o f  this  clrcit'r t h a t  tlie said cIefi~ti(l;rt~t, tJai l~cs J. 
C'olcma~i, Ilas n gootl a1111 ~ner i ru r ious  d(~feli.sc to  the pl:~illtiff'z' : r l l (gt l  
c,:rliec of ar t ion,  all11 fintls tha t  f o r  tlic l)url)c~scs of this  :)rdcr the fnvri 
arc3 a s  set fo r th  i n  tlii, a f i t l u ~ i t  ~v l~ i i ' l i  the  snit1 J a m e s  J .  C'oltmnl~ 11;~s 
filwl i n  th i s  action. Tlic c o u ~ t  fu r thcr  finds alid adjut lgw t h a t  gootl 
:111d s l l f f i ~ i ~ ~ l l t  C:IIISC has  b i w  slion.11 1)y tlic tlefentl:mt, J a n  es J .  C'olcnia~l, 
f o r  allon-iug liim to  tlefcntl tl~i:: nctioti ntltl fo r  making  of this  order, 
;111t1 t h a t  th i s  ordcr slloultl 1~ i~ la , l t , ;  aiitl l icreupo~l, it is ortliwtl : I I I ~  

ntljutlgetl tha t  tllc tlofcntla~it, J i r i ~ l w  J. (,"olemall, bcb ani  lie i~ allowc.cl 
t o  tlcfcnil this  ac*tioll, mltl h e  sliclll 1)e a i d  is prrniittetl n.it11iu tliirty 
1 1 : ~ s  f rom this date to plt,atl llc.rc>iii. I):~tccl this 20 0ctol)er.  1938." 

TVc set, 110 crror  ill this ort!c~. C. S.. 49.3; B u ~ . t o n  1.. Stnifh, 1!)1 
S. C'., 599 ;  E'oslcr I . .  Allisot~ ( ' i , t ~ ~ i ~ t ~ a I ~ ' c i t r ,  101 S. C., 1 6 6 ;  Sort11 
C'aroli~ln Pr:rctice ant1 Proiwlurc, i n  Civil Cases (McInios11), sec. 624. 
1 1 1  Jlotztnguc L.. Lutlil)lr.ix, 178  S. C., 270 (2TB), i t  is sa id :  " I t  is :rlm 
cq11all- ~ v c l l  set t l td  tha t  a j u t i p i c ~ l t  1,- tlt,fnult will not l,c set asidc 
ulilcss facts  a r e  alleged v.liicll, if truc, voultl  e.qtablis11 zr defense. 'The  
conrt 11:~vilrg j u r i d i c t i o n  of t l ~ c  subj(,c+t alitl tlie par t  i,s, there i.: n 
l)rcxunlption ill fayor  of its jutlglile~it, :111d the  burden of ovc~rcunlillg 
this l w s u m p t i o ~ l  is  a-it11 tlie l ~ a r t y  seeking to set asitle t h e  jutlgli~cnt.  
1Te iliust set fort11 facts  sho~vilig priui:l facie a valid tl(sfetlse, atid the 
~ a l i t l i t y  of tllc dcfe~isc is fo r  tlli. cuilrt ntltl iiot ~ r i t l i  the p :~r ty .  ~ l l t l ~ o u g l ~  
tlic3rc3 \\.:IS irrc,gularity ill enter ing the jutlgnir~lit, yi't utllc:;s tlic rour t  c.:111 

11ow x,i. reasoilably tliat drfe~l t l~r l i ts  Ilatl a good defensc, or t l ~ t  tliey 
c*oultl 11ot lllakc :I tlefmse that  \voultl nfi:cct the ju t lg~~ie i l t ,  wliy sllo11ld 
it clip:ige ill tlie vain \rorl< of setting the j u t l g i n c ~ ~ t  nsitle n o ~ v  an11 tlicw 
be c.;illetl u l m l  soon t11crcaftc.r to  r c ~ ~ t l t - r  just m i ~ h  anotlier hetn-cwl the 
sailw par t i es?  T o  avoid tliir, tlli, l u ~ v  rccjuircxs that  a 1)riaia facie 1-aliil 
t l<>f (> t~w nlust bc set fo r t l~ . '  .J,,lj'i,;r'.s 1 . .  . I  tri.ci/t, 120 S. C'., I(;!), approl-cd ill 
-11 ii/i>r 1.. S ~ t t i l h ,  169 1. ('., 2 10 .  a11t1 i l l  orlicr casi,s." (; , / / ,I ,(>,.  1 % .  ()t/(lI,~'~t- 
1,1/.~h, 187 S. C'., 603 ;  IIolc~onzb 1%. f lol iot i10.  102 S. C., j01; I I e l ~ l c ~ ~ ? ~ ~ u t ~  
r .  Allills C'o., 19-2 S. C., GPG; C'rye  c. Yfolfz, 193 LT. C., SO:!; Iloz,'ic c. 
Y'lic'icc't'. 19: S. C'., 671 ;  Fcilos 1.. L1/lo?l, 202 S. C., 3;;. 

111  tlic present :ictiou, a p r i n ~ a  facie defense \\-as se.- fo r th  by dc- 
f ( , ~ i t l ; ~ n t s  :nld tlic clerk found tlmt t lcfr i idal~ts  had w good ant1 meritorious 
c!cfc~~~se. T h e  plaintiff ~n:rcle c e r t a i l ~  exceptions ancl assignnie~lts of error  
to thc order of the clerk and  appcdc t l  to the Superior Co-lr t .  T h e  jutlg- 
11ic11t of the‘ court bolon., ill par t ,  is as  fol lons:  " l t  is ortlcretl by the 
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court,  i l l  the exercise of i ts  discretion, tha t  the  t ime  f o r  pleading by the  
said J a m e s  J. Coleman he arid is extended so as  to  permit  the  filing of 
said pleading, and  said J a m e s  J. Coleman is  allowed to file said plead- 
ing  and  dcfend i n  this  action, and t h a t  his  said plcadillg shall remain 
of record as  heretofore filed. T h i s  6 November, 1933. Mr. C. Har r i s ,  
resident judge, etc." 

I t  is not necessary to  coilsider t h e  order of J u d g e  H a r r i s ,  a t  tlic 
S o r e m b e r  Term,  1933, i t  was made  by consent. W e  see no error  in tllc 
judgment of t h e  court below. We th ink  the mat te r  was ill the sound 
tliscrctio~l of the court below on appeal.  C. S., 536;  C. S., 637;  J l c S a i r  
c. I'arboro, 186 S. C., 1 1 1 ;  I l o ~ c a r d  c. I I i n a o n ,  101  S. C., 366;  
X a n u f a c f u r i n g  Co .  v.  I i o r n e g a ! ~ ,  195  N .  C.,  373;  Bell v. T e a  Co. ,  201 
S. C., 839; Goodruan 1;. G o o d m a n ,  201 S. C., 808. T h e  j u d g n ~ c n t  of tile 
court below is  

-1ffirmecl. 

J O H S  P. DAII,, ESECUTOR OF THOMAS HILL, DECEASED (THOMAS HI1.L 
ORIGISAL PARTY PLAISTIFF), V. .J. T. H E A T H .  C .  S. C. (ASD MRS. ANSIE 
EARWICK, MRS. E1,IZ.I J .  SCTTOK ASD J. JI. ALDRIDGE, ADMISIS- 
TILITOR O F  BL\RBa\Rd HILT,, ~ E C E A S E D ,  ADDITIOSAI, PARTIES DEFENDIJT). 

(Filed 2 May, 1934.) 

1. Evidence I) c-Objection that witness testifying in regard to bonds 
did not identify them as those in suit is  not sustained. 

l'wtimc~ily of a declaration of deceased ngninst his interest in rc.s]~ect 
to tho bo~icls in suit which were in the possession of one of the litigants 
\\.as objectrcl to on the ground that the bonds 1vt.1~ ~ i o t  identified. I t  
:~l~l)eared that tlic only bonds in lwssession of the litigant were the bonds 
in suit, ant1 the objection is not sustained. 

2. Evidence E b--Silence in face of ~dverse  claim by another under cir- 
cumstances of this case held competent as admission by acquiescence. 

Testimony tlint the persol1 under whom defendants claim stntecl in the 
lrresciice ant1 licnring of the liersoii under whom plainti# claims that the 
bonds in suit belonged to her. n~icl that the statenlent was 11enrd and 
untlerstootl by the party ul~tlcr whom plaintie clnims and that he 11nd 
aml)le ol~lwrtunity to deuy or tlisserit and did not do so, is lrcld competent 
as  an admissio~i by acqniesce~icc. 

I.:scclrtions to the court's statement of the contrlltioi~u of a party will 
not be sustained on nlrl~enl where the alleged error was iiot called to 
the court's attention in apt  time aild no exceptions eutered a t  the time. 

4. Appeal and Error J e-Instlauction held not to constitute reversible 
eri*or in view of all the evidence adduced at the trial. 

An i ~ ~ h t ~ u c t i o n  in this care that if the llusbal~d bought the b01~1s ill 
snit with money derived from trolls gronn on his \life's lands the bonds 
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her daughters, Mrs.  B a r n i c k  and Mrs. S u t t o i ~ ,  antl liad g i ~ c i ~  1 1 ~ s .  
Rnrwick t h e  key. to the t r u l ~ k  ill which the bonds were k e p t ;  also t h a t  
tlie statcmcnt had  beell nlatle while they were resting dur ing  the  110011 

hour. 'The husband hcard nntl uijtlcrstood his wife'& stnterilcllt a t  n t ime 
x h e n  lie had aniple opportuni ty to deny or disserlt, and f r o m  his  passive- 
ness or silcilce :HI inferelice of acquiescence might  ~ ~ a t u r a l l y  be deduced. 
,q, r .  ,lntXson, 150 5. C., S31 ; 5'. r.. TT'ulfuiz, 172 x. C., 931 ; ,'. 1 , .  1'1:f<r, 
177 N. C., 543. 

Esceptioils 7, 8, 9, a i ~ d  10 a r e  a d d r e s ~ e d  to the  s ta temel~ t  of c o u t ~ ~ i i -  
tions which n e r e  riot calle(1 to the attention of the court :111tl to nl i ich 
iio escep t io~i  n a s  elitered, and tlic appellant cannot firbt coinplnin n h e l ~  
the c:ise comes u p  on appenl. P v o c f o r  r.. P e r f i l i z ~ ~  C'o., 1YD S. C., 213;  
h', 1 % .  . l s h l ) u r ~ ,  I 5 7  S. C., 717. I t  is  objected, however, thnt  his I-Ioi~or 
crroiieously i l~structet l  the ju ry  tha t  upon the adniittctl facts  Tl ioi~ias  
H i l l  lint1 110 interest ill the crops grown u p o l ~  the lalitls o r c ~ ~ p i ~ d  by h im 
and his  n i f c ;  tha t  i n  the nbbei~cc of eiidcuce t c n t h g  to qhon. he 
liatl rentctl the  lands fro111 her tlic l)resumptioii is tlie c r o p  n-ere hers ;  
and if he ii~vestctl  the rents :1nd profits of the f a r m  the  prop t r ty  pur-  
chased by h im would belol~g to liis wife antl ]lot to him.  - 

-1s n rule  property l~urchased  by a hushaild with tlic money of liii 
u i f r ~  crcates a resulting t rust  i n  her favor  (Il 'y?zda!l r s .  7 ' y ~ z t l u l l ,  186 
S. C., 272) ; hut tlie a p p t l l a ~ ~ t  rclies on C. S., 251.2, nhicl i  provicles, 
"But no liusbantl vho ,  d u r i i ~ g  the coverture ( t h e  n i f e  not beiiig a free 
t radcr  u ~ ~ t l e r  tliis section) has r c c e i ~  d, w i t l ~ o u t  objectioil froni his n i fe ,  
the income of her  separate  estate, shall be liable to account fo r  such 
reccipt fo r  a n y  grea t r r  t ime tliall the year  nest  p r c c i d i i ~ g  the tl:1te of tlie 
su i i i ruo~~s  issue4 against h i m  i n  ail actio11 for  such i i~coinc or nest  pre- - 
cetlii~g hcr  death." I f  tliis section should be deemed applicable to wi tq  
of this  cliaractcr the iustruction corrlplailled of does not call fo r  a I I ~ I Y  

trial.  Tllerc is  e ~ i d e i i c e  that  Thomas  I I i l l  r c c e i ~ e t l  tile iiicoi~ic~ fro111 
liis v,ifc's f a r m  and a t  o l ~ e  tinie had  the b o d s  i n  his  possessio~~,  : I I I ~  

t l ierr is c\-idence tha t  his wife liad tllenl i n  her  possessiol~, c laimid the111, 
aiid repeatedly said that  she l ~ a d  given them to her  two daugliters. There  
is no evitle~lcc. that  T11o11las R i l l  bought the bonds with his  ~v i fc ' s  moilry 
or, i~lcloed, that  lie had bought them a t  all, a p a r t  f r o m  evidence tendiilg 
t o  s l ~ o ~ v  t h y  x c r c  i n  his  possessio~~.  O n  the  la t ter  p o i l ~ t  the evicici~ce 
tends with equal force to sustairi tlie possession of the  tlefei~tlai~ts.  111 
these circ.ulr~stai~ces xve do not regard the ins t ruc t io l~  c o ~ n p l a i ~ ~ c i l  of as 
just cause f o r  clisturbii~g the j u d g ~ i i c ~ l t  a i ~ d  verdict. JfcA\.ci!l 1.. R. R., 
130 S. C., 256;  f ' ~ e s s i y  1.. Z - U ~ I L  J l i l ! s ,  13s hT. C., 410;  EulianXs r.. 
. l lspuugh, 130 S. C., 520. 

W e  t l i id i  the  evidence t e n d i i ~ g  to show Mrs. Hill 's delivery of t l ~ c  
b o ~ ~ t l s  to her (laughters was properly subtiiittetl to the jury.  

- - 
E o  error. 



I S  TlIE SUI'RENE COUILT. 

Wills D c-Where csrcution of p;tpcr-writing unequirorally dispositire 
on its face is duly prorcn, animus trstandi is conrlusrrely presunlrd. 

r 3 1 his is  a procwtliilg fo r  thc prol)atc' i l l  sol(~11111 fo1-11 ijf n 1)alwr- 
xvriti~lg propo111111(~1 :IS t11~7 will of 11. I,. Roxvl:~iul, ~ ,11o  dirt1 i11 F r : ~ i ~ l i l i l ~  
('o1111ty 011 29 c J ~ ~ ~ ~ c , ,  19:;O. 

, l t  the, t r i d ,  thrcc n-itilcsscs, \\.l~oscl cwili1)ility w:is lot ilnl~carl~c>tl,  
tcstifictl, c:rcIi, t l ~ t  lic h l c w  the 21:1111lu~iti1lg O E  II. I,. Ro~1-1:111tl, t l ( - ( w ~ w l ,  
a11t1 ~ c r i l y  1 1 ~ l i ( ~ o 1 l  that  the> l ~ : l l ~ i ~ r - ~ v r i t i i ~ g  p w p o u ~ ~ d ~ d  : s hi3 ~vi l l .  :111tl . . .  
~ w r y  1 1 u t  t l ~ o r ~ ~ f ~  i11cludi11g Itis 11:tmc ~vhir11 is i11scrtm1 thwt~111, 1s 111 

his  l ~ a ~ ~ c ! \ v r i t i ~ ~ g .  Tllc>r1> was 110 c!vitlt~nce to tll:, cor~trai.y. It  \v:rs atl- 
inittcltl I? tllr c2;l\-(,ator.; tltat said 1):clwr-xvriting is ill tllc, 11;1111l\vriti11g 
of 11. I,. Ro\vl::~ld. 
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2. I s  said paper-lvriting the valid last d l  and  t e ~ t a m e n t  of said 
H'. L. R o n l a i i d ?  A n s n e r  : So."  

Fro111 judgmeiit that  tlie paper-wri t ing propounded i n  this proccetlillg 
as  tlie 11 ill of 11. L. Ronlal id ,  dcceasetl. is not liis n ill. the propounders 
ap l~ca lcd  to  the Supreme Court .  

I 'arborough d I ~ a r b o r o u g l ~  f o r  p r o p o l ~ i i t l . ~ ~ .  
Il'hos. T I ' .  l?u,@n for  cacea for s .  

CO~\SOR,  J. On a former ~ p p c a l  by the  propountlcrs f rom a judgnic~l t  
i n  this proceeding adverse to tlicm ( I n  re IT'ilI of  l ? ! o ~ ~ ~ l u n ( l ,  BC2 N. C., 
373, 1 6 1  S. E., S07), i t  was said : " ~ ~ h e t l i e r  the paper -wr i t i~ ip  i n  ques- 
tion is  the I alid n i l l  of H. L. Ronlant l ,  deceased, v e  express rio opinion, 
hut there n as error  in holdillg, as  a mat te r  of lan-, t l iat i t  is iiot sufficient 
in  fo rm to constitute a will. I n  ye J O ~ I I I S O I I ,  181  hT. C., 303, 106 S .  E . ,  
841 ;  d l c x a ~ z t l e r  z3. J o h n s t o n ,  1 7 1  5. C., 468, SS S. E.. 7 S .  I t  is dis- 
positive on i ts  face, and the name of the alleged testator is inserted 
therein, i n  his  own l iandnri t ing,  follo~vcd hy the  words:  'Th is  hcing m y  
will.' C. S., 4131. I12 1.e TT'eotfelclt, 1SS S. C., 702, 125 S. E., 531; 
111 re I l a ~ ~ l s o n ,  183 S. C., 457, 111 S. E., S 6 i ;  In 7.e B c n n r l f ,  IS0 
S. C., 5, 103 S. E . ,  917." 

I n  Iir re Sou thcr lan t l ,  1SS \'. C., 325, 124  S. E . ,  632, it  is sa id :  "I t  
is not denied t h a t  the b u r d m  was oil the p ropou~~t le rq  to establisli tlic 
forninl execution of the  n r i t i n g  (171 re C 'h isman,  17: S. C'., 420, 95 
S. E., f G D ) ,  but it  is  ineistcd tliat. upon proof of such exccutioi~, the 
anirtllts f e s f u i i t l ~  was to be infcrrcd. Tliis pr i r~ciple  obtains n h r r e  the 
testanleiitary character of the iilstrument appears  011 i ts  face, ancl o r ~ l p  
a question of ~ o i i s t r u c t i o i ~  is presented (Ou t la zc  v. I1 urcllc, 46 S. C., 
150)  ; f o r  TI lien the aii i~tlzis  i c s fan t l i  is  established tlle cliaractcr of the  
ins t run lc~i t  is fised ; but n hen the  illstrulne~it on i ts  face ia e q u i ~  oc.;ll and 
it  is doubtful nlietlier it  is illtended to operate as  a ni l l ,  :I tlecd. or 11. 

gif t ,  par01 evideiice m a y  be considered." 
T h e  paper-writing offered for  probate i n  this  proceeding as  tlic will 

of H. L. R o n l a n d  is liot equivocal on its face, nor can there be ally 
doubt tliat i t  n as intended by the wri ter  as liis will, to become c.ffectivc 
a t  his  death, as  a disposition of the lands described thereill. T h e  
a) z i~ t zus  f c s i u n d i  is conclusively presumed f r o m  tlie l a ~ ~ g u n g e  of tlie 
paper-writing. I t  was error  to  submit t o  the j u r y  the  quest iol~ of the 
intention of the  wri ter  of the  instrument .  

T h e  proceeding is remanded f o r  a Iiew t r i a l  on tlie issues teatlered 
by the propounders. 

X e w  trial.  



IS TIIF, S U P R E M E  COURT. 

Insurance R c-Proof of disability temporary in nzature I S  not sufficient 
for wcovelT on total and permanent disability clause in policy. 

, ~ P E  11, by d ~ f ~ i i d a i l t  f r o m  If 111 ,  S p  1n1 J u d g e ,  a t  Clctober Special 
Term,  1333, of , \ I ~ c r < ~ h x n u n o .  Reversed. 

r 7 l l i i s  i, all actioii to recoxer tlic suin of $>0.00, a l l ~ g c l l  to be tlur by 
the ( l t ~ f ~ i l d : r ~ i t  to the plai l~t i f f ,  u i i c l~~r  thc pronzioilz of n s~ipplerncntaiy 
polltract nttnchetl to  alitl i i ~ a d e  a p a r t  of a policy of life i i ~ s u r : ~ ~ ~ c c ~  l ~ s u e t l  
by the clefelidant to  the  plaintiff.  

Tllcl actioii xias b ~ g u i i  ill the c'ourt of a justice of the pc3ace of 
,\Ieclilcliburg ('ouilty, oil 1 9  J u l y ,  1932, ailti was tried by said c40urt on 
1 9  .\ugu>t, 193%. 

Fro111 jut lgme~it  t h a t  the p1:liiitiff recoxer of the tlefentlaiit tlic, sum 
of Er0.00, :rnd the ?ozts of the  action, the  t l ~ f e i ~ l a i i t  a l ) p e n l ~ t l  to tlic 
Superior  Court  of 3lecklci1burg C'ounty. 

&\t  tlicx t r i a l  ill the Superior  Court ,  is iurs  \ubmit ted to tlic j u r y  \\crt3 
misv ered :is follov s : 

"1. Did tlie plaintiff bccome totally a i d  perllialientlj disabled a5 a 
result of botlily i n j u r y  or disease o c c u r r i ~ ~ g  m d  origiiiil t i i~g a f te r  tlie 
issu:mce of the  pollcy sued on h r r e i ~ i ,  so a s  to be prex ciitc 1 tliertlhy fro111 
eiig:~giiig 111 ally occupat iol~ and  performiiig ally nor l i  fo r  colilpeliqu- 
tioil or profit, alld did such disability c o i ~ t i i ~ u c  uni~iterrupteclly fo r  a 
period of a t  least tlirce molltlls, as  alleged ill the compltilit  1 A I I ~ ~ C T  : 

Yes." 
I". W h a t  smn, if ally, is plaintiff entitled to recover of the defei lc la~~t  1 

, h s \ \  e r  : $30.00." 
F r o m  j l idg i i~e l~ t  t h a t  plaiutiff recoTcr of t h e  defciitla~it the y u ~ n  of 

$50.00, n i t h  i ~ ~ t c r e s t  f rom 1 N a y ,  1032, ant1 the costs of the action, 
the clcfciiduiit :~ppea l td  to the Supreme Court.  
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Shore  (e. T o w n s e n d  for plaint i f f .  
Cansler  (e. Cansler for de fendan t .  

CONSOR, J. The  supplementary contract attached to and made n part 
of tlie life i~isurance policy issued by the defendant to the plaintiff, 
provides that  in consideration of the application for said contract, and 
the payment of tlie premium stipulated therein, annually, upon receipt 
by the defendant from the plaintiff of due proof (1 )  "that the insured 
has, while said policy and this supplementary contract are in full forc2e 
and effect and prior to the anniversary date of said policy nearest to the 
sixtieth birthday of the insured, become totally arid permanently dis- 
abled, as the result of bodily injury or disease occurring and originating 
after the issuance of said policy, so as to be prevented thereby from 
engaging in any occupation and performing any work for compensation 
or profit, and ( 2 )  that such disability has already coi~tinued uninter- 
ruptedly for a period of at least three months," the defendant will, dur- 
ing tlic coi~tiiiuailce of such disability, pay to the plaintiff the sum of 
$50.00, monthly. 

I t  is further provided in said supplementary contract that "notwith- 
standing that proof of disability niay have been accepted by the cam- 
paily as satisfactory, the insured shall a t  any time on dema~icl from tlie 
conlpany, furnish due proof of the continuance of such disability, but 
after such disability shall have continued for two full years, the caom- 
paiiy will not clernand such proof oftener than once in each subsequent 
year." 

At the trial, it  was admitted that the plaintiff was totally disabled 
from December, 1931, to September, 1933, on account of cataracts on 
his eyes, and therefore totally disabled at the date of the coinmence- 
mcut of this action. I t  was further admitted, ho~iever,  that the cataracts 
had been remored by operations on his eyes, and that the plaintiff is no 
longer totally disabled. 

The only evidence offered by the plaintiff in support of his contention 
that his disability was not only total but also permanent was the eertifi- 
pate of the physician who performed the operations for the r e m o ~ a l  of 
the cataracts from his eyes. This certificate was filed mith the defendant 
as proof of disability in accordance mith the provisions of tlie supple- 
mentary contract. The last operation on plaintiff's eyes was performed 
by tlie physician on 8 March, 1932. The physician certified that plain- 
tiff's disability mas probably temporary, and that  he would be able to 
resuiile his work probably withill three or four months. 

I n  the absence of evidence tending to show that  plaintiff's disability 
on account of the cataracts on his eyes, was not only total, but also a t  
least probably permanent, at the date of tlie commencement of this 



~ l ~ o t i o ~ ~  for  jutlglllc~it ; I \  of ~ ~ o ~ ~ s u i t .  Set , l l t i t h ~ / l  1 . .  A l r c ~ c ~ t r ~ ~ c c  ~ ~ ' o c i c ~ i i j .  
205 K. ('., 721, 1 7 2  S. E., 497, \\llc,rc tlic. follo\\ing quotatloll t'roni 
X P ~ I O ~ ~ O I I ~ ~ ~ I I  1,ifc~ I I I A I L I ( ~ I I (  ( $ 0 ,  . i j i u ( ~ ,  222 663, 1:;;; So., 707, 7:) 
-1. L. R., S32, is appro \  ( ~ 1  : 

"Ail)l)ellw roucci\ es that  h e c a u v  the l)olisy proridcs fo r  l)a> l i ie t~t> to 
hcgin u i t l i in  t h e e  r i l o ~ ~ t l ~ i  af ter  total  disability i ~ ~ t e r r r ~  c,, a ~ ~ t l  becan+c. 
tlw illeurcr rcserl cs the r ight  to call f o r  :it l t l i t io~~al proofs f r o m  t ime to 
timc, nftcr a s c c p t i ~ ~ g  proofs of p r r m a ~ i e n t  total disabi l i t j ,  the espression 
'totally ant1 l ) c r ~ l ~ n ~ l e ~ l t l ~  clibabld' pol-cjrs tll:lt d i s a b ~ l i t ~  f o r  t l~ re t ,  
I I I O I I ~ ~ ~ S ,  o r  SOIIIS other ul~clefilietl period. Some authori ty  fo r  \ucli cull- 
s t r l ~ r t i o ~ l  is  ]lot 1:1rk111g. I h t  tlw g r ~ : ~ t  \\ piglit of autllori t y  15 o t l ~ ( m l  iw,  

last  an:llysis, i t  all  coliles to th i s ;  the policy c o w r s  a tc t a l  a ~ l t l  perma- 
11c11t disability. P l a i ~ ~ t i f f  has  shown a total and temporary tlisability. 
Tlic tlisnbility cilio\rn by the plaiutiff i s  not covered by the  poliry." 

r 3 

l l i e  motion for  jutlgi~iciit disnlissiug the a c t i o ~ i  slloultl h a ~ c ,  been 
nllo\vetl. Tho jl1dg111~11t rc~11d~r(d 011 the 1 mlicat is 

Rcrersctl. 

NORTH CAROTJNA BANI< AND TRUST COhlPdNY ET AL. V. PI1.OrP 1,IFI;: 
INSURANCE COMPANY. 

1. Insurance E a: J b r n d e r  t e r n  of policy local agent held without 
authority t o  extend credit for payment of first annual premium. 

The aplilication and the policy of insurance sued on in this case ex- 
pressly provided that the policy would not be in force until after the 
first annual preuiinm had been actually paid in cash and the company's 
receipt therefor clelivcrecl to insured, and that the prolisions in respect 
thereto could be w ~ i v e d  only by certain executive officers of the coinpuny 
in writing. The policy \vns issued and sent to insurer's local agent, \ \ho 
allo\~etl i ~ ~ s u r e d  to take possession tllereof nitllout mying the first 
anuual premium and nithout delivery of the company's receipt. Insured 
became totally disabled under the terms of the policy, and suit on the 
disability clause was instituted prior to the payment of the premium: 
f i e ld ,  the local agent was without authtrrity to bind insurer to an extell- 
sion of credit for the payment of the first an i~na l  premium, and in the 
absence of waiver by insurer, a nonsuit should have betn entered. 
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TRCST CO. v. ISSUI{BSCE Co. 

2. Insurance K a: Estoppel C a-Knowledge and intention held basis 
for waiver under facts of this case. 

A11 the evidence was to tlle effect that insurer had no knowledge tlmt 
its locnl agent had clelivcrcrl the pnlicy in suit without receiring lmymcllt 
of tlie first a~lnunl  premium and without delivering tlie company's receilH 
tlicrefor. The policy provided tliat i t  should not be effective uutil these 
acts had been clone, and that its local agent should have no authority to 
~ r a i v e  the provisions of the policy ill this respect: Held, a letter writtrn 
insured by insurer's l~resident thanking insurecl for the business a11d 
s tat i l~g tliat the policy had been deliveretl, aud a notice limiletl by llic 
comljany of the due date of a subsequent l)rcmiu~n is insufficient to 
constitute a waiver by insurer of the prorisions of tlie policy relatiug 
to payment of tlie first annual premium, kno\~ledjie nud iutention beinq 
the basis of waiver ill such cases. 

C'r.an~sos, J.. concurs ill result 

CIVIL L C T I O A ,  before Bamhill, J., a t  Sovenlber  Term,  1933, of 
E~c .woarm.  

011 25 July. 1931. W i l l i a n ~  Sherwood Baker  applied i n  wri t ing to  
the dcfe i~dant  f o r  a policy of l i fe  iiisurance. Thereafter  tlle defenilaut 
issued policy S o .  120-195 and forwarded same t o  its local agent. T i l l i a n i  
Slierwood Baker  became totally disabled within the defiiiitio~i set out 
i n  the policy by reason of mental  incapacity, on 30 SOT-ember, 1931, 
and  this  actioli was instituted to recorer certain disability benefits 
spwifiecl ill the policy. T h e  application signed by Baker  coiitained the 
f o l l o ~ v i i ~ g  clause: ( a )  "I hereby declare and  agree tha t  ui~less  I sliall 
liave made scttlemcnt fo r  t h e  first year premium a t  t h e  t ime this appl i-  
cation is i g n e d  and  liave binding receipt fo r  same i n  m y  possession, 
there shall not be any  contract of i l isural~ce un t i l  tlie policy shall liave 
been issued and  delivered to me and the first premium paid thereon, 
dur ing  m y  lifetiine and coiitiiiued good health," etc. ( b )  "That  only 
ail e s e c u t i ~ e  officer of the company has  authori ty  to make or alter a 
contract of insurance or t o  bind the company i n  a n y  inanner what- 
soever." 

T h e  policy also contained the followiiig proris ions:  ( 1 )  "This policy 
does not take effect unt i l  i t  has  been delivered t o  the insured and the 
first premium has  been actually paid, dur ing  the lifetime and good 
health of the insured." ( 2 )  "The premiums a r e  payable a t  the home 
office of t h e  company, but  m a y  be paid on or before tlie dates d u ~  to 
the conipany's agent i n  exchange for  t h e  company's official receipt, 
signed by one of the officers referred to below and countersigned by 
the  agent." ( 3 )  '(Only t h e  president, a vice-presideut, the secretary, 
actuary,  treasurer,  an assistant secretary or other executive officer, is 
empowered by the company t o  make or  modify this or a n y  other contract 
of insurance, o r  to extend the  t ime f o r  paying a n y  premium, or to waive 
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T h e  ju ry  ansnered the  first issue "Yes" ; the  second issue "So" ; the 
tliirtl issue "lrcs"; arid the four th  issuc "Yes." 

F r o m  jutlgment upo11 the  verdict i n  favor of plaintiffs, the t l c ~ f c l ~ d a ~ ~ t  
appcalctl. 

13r~oc.n~.s, J .  1. ('it11 a ,eliciting agent of a lifc insuranc.e c ~ x n p > ~ l i y  
de l i r r r  a policy itrid walr c the p a p e l i t  of the first premium or c'stcl~d 
crctlit fo r  thr. pay lne t~ t  thereof vlie11 both the app l i sa t io l~  and the, 
1'01ic.~ lwovitlc that  the r o i ~ t l ~ a c t  of i l ~ s u r a ~ l c e  shall 11ot becomc c f f c c t i ~ e  
u i ~ t i l  the firit  l,rtrniuln has  bceu p a i d ;  ant1 furtller,  that  o111r a11 
executive officer as spscificd sllall 11aw authori ty  to altcr or modify tl~cz 
contract ? 

2. D i d  tile company itself w n i ~ e  the prorisions of the appl icnt iol~ a11t1 
polic*y nit11 refcrcmce to p a j m e n t  of the first p r c m i u m ?  

Tlic firbt qucstion i t i r o l ~ e t l  has  been discussed i n  E'o,cuc 1%.  Ill.\. C'ci . ,  

I 0 6  S. C., 130, 144  S. E.. 689, and ill 1:~rrcl~ c. Ins. C'o., 201 S. ('., 
720 .  Both of these races hold tha t  the  local o r  soliciting ageuts a i  such 
l i a ~ e  no authori ty  to  extend credit to  the insured i n  the p a y n c ~ l t  of 
prcnliums or v a i \  e tllc payn~ei i ts  provided in the policy or c~xtcntl the 
t i t l ~ e  of pq i i i e l i t  thereof. Xoreover, i t  has  been declarcd ill 1'(~11!j  r .  
I t z s ~ r i ~ i i ~ t  e C'o., 130 3. C., 148, 63 S. E., 679, tha t  : "The p a r t i ~ s  to a 
proposed contract of illsuralice m a y  make such agrccinciit as to the 
p : ~ y ~ n c i ~ t  of tlie first premium as they niay desire, and such ngrecwe~it ,  
n l i e t l ~ e r  express or implied, must be performed or \ \ i t i~e t l .  111 tllc ah- 
' seilcc of ally agrccmeilt, i t  is gelierally uiiderstood tha t  prcpaymeilt of 

tlie first preillium is not I I C C C S S ~ ~ ~  to the validity of a n  oral  prelimiliary 
coiitract, but thnt  paymcilt must be made up011 delivery of the policy. 
Wl lc l~ ,  h o n e ~ e r ,  i t  is  esprcssly agreed that  the  contract shall not bccon~e 
binding un t i l  tlie first p remium has  been paid, no contract,  oral  or 
otherwise, can  be considered a s  complete unless such prcpaymel~t  has  
bccn rrlade o r  waived." A clear-cut opinion upon the subject reaching 
t h e  same conclusion as  aimounced i n  the foregoing N o r t h  C a r o l i i ~ a  
cases, is  contaiiied i n  Curtis  v. 1'~udeiatial C'o. of A~neri tu ,  5 2  Fed.  
(2d) ,  p. 97. 

T h e  secoi~d question of l aw is  raised by a letter wri t ten by the prcsi- 
dent  of defendant co~npariy to  the  insured on 3 October, 1931. The 
opening sentences i n  the  letter a re  a s  follows : ''We were much pleased to 
lean1 tha t  th i s  policy i n  the P i lo t  was delivered to you recently. I want 
to  thank  you personally f o r  placing this  business with us. f e believe 
t h a t  our  greatest asset i s  the confidence and loyalty of our  great  a r m y  



of lmlirylioltlcrs nnd fricntls throughout t h e  south," c,tc. Another i tcm 
of c \ i t l c ~ n i ~  n l ~ i c l i  the  plaiiitiffs aqscrt, conqtituti's a v a i r e r ,  is the 
i~o t ice  scnt out by the defclidairt c o m p a ~ l y  of a quarter ly p r t m i u n ~  to 
lw t l w  on 14  1)cci~nll)cr. Thc. el idcncc tlisrlo.i~s, \r i thon cwntrntlictiou, 
tli:~t the  tlcfcudni~t liad no k ~ ~ o \ ~ l i ~ t l g e  of tllc f:wt tha t  tlicm first p r e l ~ i i ~ ~ r n  
lint1 not Lcon paid or  t l l ~ t  the solicitiiig ngent had   deli^ crctl the  policy 
n itliout r c c c i ~  ing  tllc money and  without i l ~ l i ~  er ing the official reccipt. 
JVnirer i n  such caws  rests cllicdly upon i i~ ten t iou  a11d kl~onlct lgc.  Both  
of thew clcments a r e  lacking. See Gnzzum 1..  Ins. ('o., 135 S. C'., 330, 
71 S. E:., 1 3 1 ;  l ' u ~ l c i ~ g f o ~ ~  c. I m .  C'o., 193 S. ('., 451, 13'7 S. E., 422. 

l7poil t l ~ c  u~itlisputctl  facots the  plaintiff v a b  11ot entitled to rccorcr 
ant1 tllc motion f o r  i~olisuit should h a l e  bee11 prantctl. 

R c r c r ~ e d .  

(Filed 2 May, 1934.) 

1. I'leadings D e- 
A dcmurrer on the grounds that t h t ,  conil)lnint fails ' o  state n c:tuse 

of nction admits the nlle~ntions and lircucx~its thc single cluc~atioii of the 
suffic.ic11c.y of tho cornpl:ri~it. 

2. Life ICstatrxs D a-Remaindcrlnan need not pay t a l e s  before bringing 
action for forfeiture of lifc estate for nonpayment of tines. 

A\rr> IL by defc1ld:nit fro111 :I judgmeilt of' F I . I Z Z ( J ~ ~ P ,  .ir., owrrul i i lg  ;a 
d(murrc,r to the  t ~ ~ m p l a i i i t .  F r o m  ('R I \  E> .  A\ f i r l i l~~( l .  

?'III. plaintiff allcges tliat s inre  tlic first clap of J : ~ ~ i i ~ a r y ,  l!)dl,  tllc 
t l c ~ f i ~ ~ ~ d a n t  has  bccn tcuant  fo r  life niitl tllc plaintiff r c  ri:li~~drrin:nl of 
a lot or parcel of land i n  tlic r i ty  of S c n  13eru; tliat t l l t  d i ~ f c n d n i ~ t  listed 
tl~ix lot fo r  tnsat ion for  thc >-car3 1930, 1931, 1932, ant1 I!):I:i, a11d ha9 
sufferid it  t o  he solcl both 11~7 tlie sheriff of the county and  h tlir t ax  
collector of the ci ty  fo r  the ~ ~ o i l p a y ~ i i e n t  of t a w s  due  i n  19:iO a1111 1931, 
a n i o u i i t i ~ ~ p  to tlic su111 of $663.99, i idu t l i l ig  caosts; that  morc t h m  a j e a r  
has  clapsctl since the sales were made on 2 Sowrnhor ,  1931, mi1 tha t  
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the defendant has  failed to redeem; tha t  the t a w s  due t l i ~  c o u l ~ t y  f o r  
1932 amount  to  $168.50 and  to $81.00 for  1933, autl tha t  tlic. tax(). tluc 
tlie city' fo r  1938 amount  to  $120.73 and for  1033 to $60.37, 110 par t  
of ~ r l i i c h  lias bren p a i d ;  tliat the plai i~t i f f  lias suffered dam:~ge ill the 
eum of $1,037.60; and tha t  fo r  se~-era1 years the defe idau t  ha:: rcwivetl 
$75.00 a montli as  rent for  a par t  of the  property. 

F o n  ground of dcniurrer the t l e f e ~ l t l a ~ ~ t  says the compla i l~ t  does uot 
constitute a cause of action i n  tha t  i t  c o ~ ~ t r i a s  110 allegation that  the 
plaintiff has  actually paid t h e  tases  or a n y  par t  tliercof. T h e  tlomurrer 
was overruled, and tlie defe~idan t  cxccptetl and appealed. 

R. ,I .  S u n n  for plaintif. 
TT'ard cP. 1T'urd for d e f e , ~ d a n f .  

, h u i s ,  *J. B y  demurring tlir defendant a t h i t s  the plaintiff's allcgn- 
tions, thereby presenting tlic single qucstiou ~rl ie t l ier  the coml)laint states 
a cause of action. 

, I f ter  p r o ~ i d i n g  tha t  c re ry  person sllall be l i a l~ le  fo r  the  t a w '  awqqcd  
or  charged upon the property or eqtatc of wliicli lie is t c ~ l a u t  fo r  lifc, 
C. S., 7'982, proceeds a s  follows : ((If  a n y  t e r ~ a i ~ t  fo r  lifc of rc ;rl cktate 
shall suffer the same to be sold fo r  tases  by rcason of his 11c1gl(rt or 
refusal to p a y  the  taxes thereon, and shall fa i l  to redccm tlic s:lme 
within one year af ter  such sale, lie shall tlicreby forfei t  his  l i fv  (,starc. 
to  the r e m a i n t l e r m a ~ ~  or rcrcrs io~ier .  Tlie remai~ idermau or  r( 'v( 'rjio11~r 
m a y  ret lwm such l a ~ ~ d s ,  i n  t h e  same malincr tha t  is p ro~i t l c t l  fo r  the 
rrdemption of other lands. Moreowr ,  sucli remnintlrrman or revcrsioncr 
shall h a w  the r ight  to recoTer of such tellatit fo r  life all  t l a m a p s  snq- 
t a i ~ i e d  by reason of sue11 neglect or refusal 011 the par t  of ~ u c s l ~  tcwalit 
fo r  life." 

Tlie defendant advances tlle proposition tliat tlie plaintiff 11111~ scttlc 
the unnaitl  taxes before he can  main ta in  a n  action to declare tht. life 
estate forfeited. W e  find 110 sucli prerequisite either i n  the ~ t a t u t c ~  or 
i n  the  decisions of this Court .  T h e  statute is specific : the lifc te11a11t 
forfeits his  estate to  tlie re ina inderma~i  or reversioner wllcn llc quffers it  
t o  be sold f o r  taxes by reason of his neglect or refusal to pay tlic t a w b  
and t o  redeem the  property within a year af ter  tlie sale. '2. S., 7982. 
T h e  remainderman's payment  of the  tases  due by the life tellant is  
not a coriditio~i antecedent to the institution of his  action for  forfeiture. 
T h e  necessity of protecting the remainderman or  reversioner is o h i o u s .  
Under  the  former l aw a sale f o r  taxes conveyed the interest of thtl 
del inquent ;  under  tlle present l aw i t  is intended to convey the propcrry. 
Smith c. Proctor, 139 S. C., 314, 38-1. 111 Tucker v .  Tucker., 109 S. C., 
235, 237 (reheard on other facts  i11 110 N. C., 333) ,  the  Court  observed: 
" I t  is not a reasonable coilstruetion of the s tatute  that  the r e m a i ~ ~ d e r i n a n  



I N  THE SIJI'REME COURT 

1. Appeal  a n d  E r r o r  J c- 
\There the  ~ a r t i c s  ntt ive n .jury t l ia l ,  tlie findings of f ac t  by the 

court  a r e  ns  wrielusire n verdict of the jury 

2. R a n k s  a n d  B a n k i n g  H e-Claimant he ld  n o t  en t i t l ed  to preference  i n  
a s se t s  of insolvent  b a n k  u n d e r  f ac t s  of t h i s  case. 

Plai~it iff  wrote a check on h i s  savings del~osit  in :i b:tnk and  gave s;imc 
to  t he  brink vashier wit11 i~~s t ruc t io l i s  to ~rurchnse  for  hi111 Sort11 ( l i l r~ l i~ i i l  
lwntls. Tlie cnsllier wrote a rcceil~t ,  \vllicli 1)laintilY accel)ted, stat ing tliat 
the check lxld lwen rcceivetl and  tha t  t he  bonds lverc to b e  delivered tl) 
pl:~iritifT upon demand and the surrender of tlw recript :1i1(1 tlint tlic c1iec.k 
\yns not to be entered on p1;iititiff's hook until t l ~ c  boiid:j were tlcliveretl. 
1Jl)on repeated demands fo r  tllt. delivery of the  bonds the  cilsl~ier in- 
formed plaintiff t h a t  delivery was  not conveliic~nt, and scruetime af ter  re- 
ceipt of t he  check the bank became insolvelit without ever cliarging plain- 
tiff's savings account wit11 the  check o r  deli~eriil:: the bonds: Held .  untlcr 
t he  terms of the  receipt thc  ~ m r t i c s  contemplated no cha:~::c in their  r r la -  
tions unti l  t he  dclivn'y of the bonds,  id a s  tlie simple relation of t l ~ b t o r  
and  creditor esisted bct~vcen the  par t ies  xt t he  time of tlie closing of the  
bank, plaintiff i s  not entitled to a preference in t he  b n ~ . k ' s  assets. 

APPEAL by pla in t i f f  f r o m  Frizzelle,  J., a t  Dccenlher Term, 1933, of 
CAKTERET. Affirmed. 



N. C.] S P R I N G  T E R N ,  1934. 467 

T h e  plaintiff brought sui t  to declare h i s  claim of $8,000 against tlie 
B a n k  of Beaufort  a first lieu or preference on t h e  assets of tlie b a r k  
T h e  part ies  waived a t r i a l  by ju ry  and  agreed t h a t  the court s l ~ o ~ l t l  
find the facts, nliicli as  found a r e  set out i n  the judgment as  follows: 

1. O n  6 ,lpril ,  1929, and theretofore and thereafter un t i l  1 5  S r p -  
tember, 1931, the B a n k  of Beaufor t  n a s  a banking corporation a t  
Beaufort ,  S. C., and J. A. H o r n a d a y  was a t  all  t imes i ts  cashier. 

2. O n  6 April,  1929, plaiiitiff had  a deposit in  said bank of more 
than  $8,000 and  on said date  drew his  check for  $8,000 on said savings 
account i n  ~ v o r d s  and figures, viz. : 

"Beanfort,  S. C., 4/6, 1929. S o .  . Savings departmrnt .  T h e  
B a n k  of Beaufort ,  66-183. P a y  to the order of the B a n k  of 13raufort 
$8,000-eight thousand dollars-bonds of S o r t l i  Carolina, W. 1'. N a r -  
shal l ;  and delivered said check to H o m a d a g ,  cashier, fo r  tlic l)urcliase 
of $8,000 n o r t h  of tax free boiids of the S ta te  of S o r t h  Caro l ina ;  a1111 
a t  said time said cashier deliyered to said plaintiff a receipt i n  n o r d i  
and  figures as  fol lo~vs : 

"The Baiik of Bcaufort ,  Beaufort ,  K. C., 6 Apri l ,  1929. R e c c i ~ e d  
of W. T'. Marshal l  check f o r  eight thousand dollars 011 saririgs account 
fo r  i ~ ~ v c s t ~ i i e n t  i n  t a x  f ree  bonds of tlie S ta te  of N o r t h  C ' a r o l i ~ ~ a .  T h e  
bolitls to l)c delirered to h im upon demand and  the surrcntler of this  
receipt aud record of tlie check for  $8,000 to be entered on his  book only 
wlien the  bontls a r e  delivered. T h e  Bank  of Beaufort ,  by J. I Iorn-  
adax, cashier"; nliicli rcccipt plaintiff still holds;  a copy of said rewip t  
attached t o  said clirck came into the hands of the  l iquidat ing a g c ~ i t  of 
said bank. 

3. Plaint i f f ,  f r o m  time to tiinc, made  deposits and  drew on his said 
account, but a t  110 time d u r i i ~ g  period was the balance less t h a n  $8,200. 

4. ,\fter G - lpr i l ,  1929, the  plaintiff called a t  tlie bank aud askrtl 
tha t  tlie Kort l i  Carolilia bonds he gotten and deliyered to 11i111, but 
11 as  a d \ - i d  tha t  del i rcry n as not then convenieiit; and tlicrenfter 
plaintiff repratedly called a t  the  said bank f o r  said boiitls, but \ \a3 
repeatedly advised by the cashier that  dclivery was  not co~iveiiieiit ; arid 
the  said boiids were not delivered. 

5 .  Said  bank became i n s o l ~ e n t  oil and af ter  1 5  September, 1931, and  
tliereaftcr plaintiff called a t  tlie bank requesting tlir bonds to be tle- 
livered, but was advised tha t  there were 110 bonds i n  the bank belongiiig 
to h im but there was a saving account i n  the sum of $8,G00; mlcl b c i ~ ~ g  
ignorant  of tlie l aw arid being advised by t h e  l iquidat ing agent to file 
a c lai~i i ,  lie did file a claim for  his deposit, i ~ i t e n d i n g  to file a claim 
for  the $5,000 Korth Carol ina bonds. 

6. T h e  check for  tlie $8,000, dated 6 Apri l ,  1929, has  iieler bee11 
charged to plaintiff nor entered on h i s  savings book. T h e  books of the 
bank show savings deposit to plaintiff's credit a t  closing, of $8,940.78. 
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1-poi1 t l ic foregoing f a c t s  t h e  c o u r t  a d j u d g e d  tha t  tlicl p la in t i f f  is n o t  
i . ~ ~ t i t l c t l  t o  n l~ rc fc rc~ ic tb  i l l  t l ic d i s t r i b u t i o l ~  of t h e  assc ts  of tlie h:111k 
Inlt o111:- t o  a g e ~ ~ c r a l  c l a i m  in like mnlil lcr  \\-it11 otliel c.rc(litors. Tht '  

p l a i~ r t i f f  c x c p t c d  nncl apl~cnlc t l .  

JIItS. A.  S. HOOVER, ADMINISTRATRIX oh' A. 8. HOOVEE:, DECEASED, r 
GLOBE I X D E ~ I S I T T  CC)JIPAST. 

(Filed 2 Mag, 1934.) 

1. Principal and Agent C d-Held: Complaint failed to show that wrong- 
fu l  act of agent was done in scope of authority or nas ratified. 

l 'l;~intilf 's intestate was injurctl by a n  ;~rc,ident c o r e ~ w l  by the  Work- 
~ n c ~ i ' s  ('onll)t'nsntion Act. Plaintilf brought avtiou against  the iusul.er 
1ial)lr for  the in jury  and  alleged that tlic intestate prc:curcd medical 
scrrit*cs fo r  t he  in jury  and  also for  othcr a i l r u e ~ ~ t s  not corc~red by the  
Coml~er~sat ion  Act, t ha t  defelidmt's  agent, cm~~loye t l  t c  ~lroviclc metlical 
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HOOVER a. ISDE~ISITT Co. 

atte1ltic:n ouly for i11juric.s to en~ployees for wliic11 tlcftwclallt was liable, 
took c.11argc of intestate and prevented him from obtainill:. mt~licnl at- 
tention for the nilmcllts not covered by ('ompensatitm Act, :11id tllat as 
:I ~ ~ s u l t  of not gc'tti~lq medical attelltion for such aihiients, intestate tlictl. 
I l f ' l d ,  defrlida~it's denlurrt~r to tllc complaint sliould have lwei1 sustainecl, 
it not apl~eari~ig up011 the face of the complaint 1)y a most lil~crill con- 
struction t l ~ n t  the acts of defendant's agent complnilled of were (lone ill  

the course of his employme~it, or that sue11 acts \\-ere authorized or 
ratified by defentla~~t. 

2. Master and Servant F a-Scmble: action for nrongful act of in- 
surer's agent relating to medical attention for injured employee was 
in jurisdiction of Industrial Commission. 

Plaintiff hronglit suit for the n.rongful act of ins~uer ' s  agelit in pre- 
venting plaintiff's intestate from ohtailii~ia medical ;rttc'litioii for ;~ i lmc~i t s  
]lot wnilectctl with intestatr's injury c.ovcxrcxtl by the Coml)enst~tion Act. 
Insurer's agent was cuiployt~l to procure medical attt , l~tioi~ only for in-  
juriw to rrn1)lo)ees corercd by insurer's 1)olic.y. Sc'mblr, the I~~t lns t r i a l  
Comn~ission liatl esclusirr juristlietion of the ac4tion. 

AIJPEAL by defeildailt f r o m  Uart l i?ig ,  J., a t  December Term,  1033, 
of G ~ s ~ o s .  Reversed. 

T h i s  is a n  action to recover damages for  the  ~ r r o i ~ g f u l  death of plain- 
tiff's intestate, upon thc allegation tha t  this death 1 ~ 2 s  caused by the 
n r o n g f u l  act of the dcfclidant. 

Duri i ig  the  montli of J a n u a r y ,  1930, plaintiff's intestate was i l~ jurc t l  
by ail accident lvllich arose out of a n d  in the course of his  crl~ploynlclit. 
A t  the date  of the nccitleiit, both plaintiff's intestate and  his  cmployer 
were subject to the  provisions of t h e  X o r t h  C:wolina VTorkmen's Coin- 
pensatioii A\ct. T h e  employer carried illsurance ill accordaiice n i t l i  the 
provisioiis of said act.  T h e  defendant was the insuraiice carr ier  of the 
employe r.  

I t  is alleged i n  the complaint tha t  af ter  h e  was injured by said 
accident, plaintiff 's illtestate procured a competent and capable physician 
to t reat  h i m  for  his  injuries, and  also for  cer tain bodily ailllieiits, whic11 
cleveloped tllercafter, but n.hich Irere i n  nowise coiinected nit11 said 
in jur ies ;  tha t  while said pliysician was t reat ing plaintiff's intestate 
in  a skillful a ~ i d  successful nimmcr, a n  agent of tlie defelidant assumed 
and took absolute and complcte control of plaintiff 's intestate, and prc- 
vented h im f r o m  procuring n ~ c d i c a l  trcatlneiit f o r  his  bodily ailalcnts 
which had  dereloped af tcr  his injuries, and n h i c h  mere i n  a o ~ ~ i s e  con- 
nected with said in jur ies ;  and  t h a t  thercafter ,  a s  t h e  result of his  
fai lure  to procure medical t reatment  of liis said bodily ailments, plain- 
tiff's intestate died on or  about 26 J u l y ,  1930. 

I t  is  fu r ther  alleged in t h e  complaint tha t  the wrongful act of defcnd- 
ant 's agent prevented plaintiff 's intestate f r o m  procur i~ lg  medical t reat-  
n m l t  fo r  his bodily ailments, and  was t h e  proximate cause of his  tleatli; 



and t h a t  by t h e  dcntli of 11er intestate, plaintiff llns 5uffcrctl damages 
i ~ i  tlic sun1 of $3,000. 

'I'lic defendant tlcm~irrctl  to tllc complaint 011 tlie g ro~ui t l  that  the  
S11l)crior Court  of  ston on ( 'onnty is TT i thout jl~rihtlirtioll of the nct io~i ,  
a~rt l  on t 1 1 ~  furt l icr  groimd t l i :~t  t l ~ c  facts  allt,jictl i ~ r  t11c cor l rp ln i~~t  :Ire 
not qnffiric~l~t to  r o ~ r s t i t u t ~  n r a u v  of :riation :igain.t the tlc~fciitl:\iit. 

' I ' l~c demurrer  n a s  o ~ t w n l r t l ,  n ~ r d  tllc. d ( , f e i ~ t l n ~ ~ t  aplwaletl to the  
Snprcwe Court .  

:~rtioir,  a r c  of tlic o p i ~ r i o ~ i  t h a t  tllc facts  i~ll(,gctl i n  tllc roliil)lai~it a r ?  
liot buficicllt to ronqtitutc n c:~usc of action :tg:rillst the  tlcfcntln~lt. 

t~111~)10y~rs, was  l in l~ lc  fo r  c~ompcwsa t io~~ for  sui.11 i i~ jur ics ,  u~ i t l c r  tho 
])ro\-ixiolis of tlie Sort11 C'arolina T Y o ~ l i ~ i l ~ i i ' ~  C'ornlle~~:,atio~i -let.  l l c  
was not authorized by h i s  e m p l o y n w t  to  1)rocure 1iirr1ic:~l trc:~tnicwt 

t io~ l ,  upon tlie allcgatio~rs of tlic c o n l p l a i ~ ~ t ,  i t  ~:oultl scjr31n t11:rt the 
S o r t l i  ('2rrolili:r lut lustr inl  Coni1iii.4oi1 n-odd 11:tx-c juristlictioii of tllc 
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FEDERATED TEXTII.ES. ISCORPORATED, T. BIOOI<lCS\'IJiT.E SHIRT 
CORPORATIOX. 

(Filed 2 May, 193.2.) 

Esecution G il-Under facts found by clerk in this case it was not error 
for him to refuse to coufirm execution sale and to older resale. 

\Tilere upo~i n motion to confirm an execution snle the clerk fintls that 
the an~iounccment of the auctioneer a t  the sale that the snle ~vould st:rild 
open f o r  twenty days cliillctl the bidcling ant1 that the sale wns ]lot c.011- 
cluctecl in a l)ruclri~t :rlitl just ni:lnner, and that tlie price bid \\.:IS grossly 
i~i:~dequate, it is not crror fo r  the clerk to decline to co111irin the sale nntl 
to order a resale. 

_ ~ P I > E A L  by P. 31. Dill011 f rom l f u r d i n g ,  J., a t  Xnrcl i  Term,  1934, of 
IREDELL. 

Xotioi i  by P. 11. Dilloii to confirm esecution sale and to rcqnirr: 
sheriff to  t u n  o\-els to  nlo\-ant a l l  pe rso~la l  property of the tlefe~itlaut 
offered a t  said sale on 2 Ilecembcr, 1923. 

T h e  facts  fouiiti by the  clerk a r e  these: 
1. Tlie sheriff of I redel l  County, ulider order of esccution, levied u1,- 

011 the  stock of goods bcloi~ging to tlie defe~ldnnt  and atlvertiscd the  saine 
f o r  sale on 2 December, 193:3. 

2. T h e  s1ierifYs reprmcil ta t iw aimouiicetl a t  the sale tliat the same 
~voultl  s t : ~ ~ ~ t l  op011 t ~ v o i ~ t y  days fo r  a 10 per ccnt adrancxe bitl. 

3. 'l'liis a ~ ~ ~ l o u ~ i c r i i w l i t  chilled t h e  bidtlii~g. 
4. T h e  pro1x2rty o f f c r ~ r l  fo r  sale hat1 a cash ~ a l u e  of $3,000. I t  Tvas 

k~ioc,lietl t1o~v11 to 1'. 11. Dillon f o r  $700. -111 increased bid of $ l , O U O  x a s  
filed v.itli tlw sheriff ~ v i t l ~ i n  tcii (lays. Tlie debts of the tlcfci~tlant a r e  ill 
cscess of $:1,X00. 

3. T h e  bitl of 1'. M. Dillon was grossly i~ iadequa te  ant1 the l lcr i f f  
did not coilduc*t tliv s11c iii a 11rutI~ilt and  just mailner, so as to rcalizr 
a f a i r  price f o r  tlie property offcrecl fo r  sale. 

Whereupon the clerk tleclilietl t o  coiifirrn the  sale and ortlcred a re- 
sale of the property. T h i s  order was a p p r o r ~ t l  by the judge of the 
Superior  Court,  and the i n o ~ a i i t  appeals, a s s i p i n g  error .  

-Yo couruel u p p e w i n g  for plainti# 
A. B. Raywter for mocunt, Dillon. 
J .  G. L E I L ' ~ S  for sheriff ,  K imbal l .  
Zub. 5'. 11'udingfon for clrfenclant. 

STACY, C. J. Tlie case is  distinguishable f r o m  l17eir c.  1T7ci,., 196 
S. C., 268, 145  S. E., 281, cited and relied upon by movant, in  tliat, i t  
is  found by tlie c lerk:  ( I )  tha t  t h e  aiinouiicenierlt of the auctioileer 
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STATE r. ED LEE. 

(Filed 2 Nay, 1934.) 

Assault U +Evidence held suMcient to suplwrt verdict of simple assault 
and refusal to submit question in prosecution for graver offense held 
error. 

A I ~ ~ ~ ~ ~ ; . ~ r ,  by d e f e ~ ~ c l a ~ ~ t  f r o m  Ilnrris, J., at  lkc-cnl1)c.i T c r i ~ l ,  18:15, of 
WAKE. 

C r i l ~ ~ i l l i l l  p r o s c e ~ t i o l ~  t r ied up011 intlictruc~nt cllargirlg t 1 1 ~  tlefentlat~t 
\\.it11 :III  :ixsnult upo11 Salll Wal l  i n  a secret I I I ~ I I I I C I ,  x i t l i  :I doatlly 
I V ( ~ : I ~ ) O U ,  ~ v i t l i  illteut to kill, ill r io ln t io~i  of C. S., 4213. 

0 1 1  t l ~ e  c v e ~ ~ i ~ l g  of 2 3  So\ -e~i l lwr ,  1933, tlie clcfencial~t and one Ehinlit, 
IIotige ~ c r c  fussilio. \\.it11 c~arh  o t l ~ c ~  ill f r o ~ ~ t  of V7ood:~rtl's storc on the  ? 
I'ool lioatl  about e rg l~ t  11li1vb f r o m  Raleigh, \\he11 S; I I I~  T a l l  c i~nie up  
irlicl r c m o ~ ~ x t r a t l  with tllc t lefcl~t lu~l t ,  i n  c . o ~ w q u c ~ l c ~ c  of \\.l~ic.ki the de- 
f t>nt la~l t  struck JT:111 \\-it11 his fist and  k ~ ~ o c k d  hi111 :~g.:lil~st a n  : ~ u t o l i i o l ~ i l ~ .  

T l ~ i ,  d c f c n t l a ~ ~ t  t1l1'11 \w11t to his 11on1~>, got liis gul~,,  :i11(1 ill t w ~  or  
t l m ~  11ourli r e tu r i i c~ l  to TYoot1:rrtl's storc. T h e  g u n  was ~ i o t  lontletl. Tlw 
tlefe~rel:rl~t c o ~ ~ t c ~ ~ ~ c l s  tha t  he  took i t ,  a t  tlic. suggwt io l~  of his  \\.if(., uidy 
for  t l ~ c  nl)l)ear:1licc of l)rotc*ction, He l ~ t l  f:rilctl to gc~t somr gi.occries 
f c r  \\ . l~ic~ll he was retur i i i l~g.  l 'hc State's evitle~ic*c~ is  to thc effrct t l ~ a t  t l ~ c  
tlcdclitla~~t c.:~lleil TV:rll fro11~ T1700d:irtl's store a l ~ t l  s t r ~ t z k  11iin O T - C , ~  the 
I~clati \\.it11 the barrel of his gull, j ~ ~ f l i i ~ t i l i g  serious i~~jur:: .  Tl~c, tlefc~iitlant, 
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til~tifictl tha t  W a l l  Iras approaching h i m  n.it11 nn ope11 h i f r  :uitl t l ~ n t  I I ( ~  
struc'k l h i  with the gull b a r w l  ollly ill se l f -dcfe~~sc .  

T h o  vourt tlircctetl a ~ lo l l ru i t  011 tllc c ~ l ~ a r g c  of swrc t  n s ~ n u l t  (S. 1.. 

0.wiit7iili7. IS7  1. C., 6:S, 1 2 2  S. E., ;Be), anil illstructc!l t l i ~  , jury :IS 

follo\vs : " S o ~ v  you can find t h e  t l ~ f t ~ l i t l a ~ i t  gui l ry  of :issanlt with i l l tc~l t  
to  kill. o r  :lss:rult wit11 a tlcatlly weapon, or  not gui l ty .  Y o u  III:I,V 11ritlg 
ill alig o ~ l c  of tllcsc t1n.w w r d i c t s  as you find rlie wi iw to  be f ~ o l n  tliv 
cvi t le~~cc."  Escept ion.  

1-cw1ic.t : " G I I ~ I I ~  of n.+nult with tleadly \vclal)oll ant1 asks I I I ( ~ , T  of 
the co1u.t." 

Jn t lg l l~cwt :  Twclvc nmllths on the roads. 

S T . \ ~ Y .  0. ?J. Th('  e v i d ~ ~ ~ v ( '  disc~losw. first, :I silnplc :1ss:111lt 1v1lc11 
~ ~ ( > i t l i c > r  the tl~fi~11(1:~11t 110r t h ~  11rowruti11g w i t ~ ~ c > s s  ~ v a s  ar111t~I ~ ~ i t h  t i  

d c a t l l , ~  n.c:lpo~i, tlitw, later,  ail a w ~ u l t  n.irll a gml. Tlle tlcfcn~1:111t VOII -  
telit1c.d that  all  h e  did ill t!~c scco~ltl c~lcont l t r r  n'ns to tlcft,~l,l I l i~t lwlf .  

I I I  tliip s ta te  of the r r ~ ~ ~ r t l ,  tli(3 eollrt ~110111t1 I I ~ I Y C  ~ l l h n ~ i t t ( ~ t l  fo r  t l ~ v  
jury's co1!4tlcrnticm tllc qlwatioll of siml)lc a$sault. S, 1 , .  dlI,>rrici, .  171  
S. C., ;SS, 85 S. K., 301. T h e  ~111th is, tha t  w1ie1~ i t  is pw111i*~ih1!~ I I I I ( I ~ T  
tlw bill. :\a llcrc., to  convict the  ci t~fcn~lant  of ('a lcss clcgwr of t l ) ~  sanlc. 
(~ r i ln t~"  ( (  '. S., 4640))  a11t1 there i s  wi11<~11w t t > ~ ~ ( l i ~ ~ g  to s ~ ~ p p o r t  :I 1nilt11~r 
~ - t d i c t ,  tl~tz case 1)rc.vlits a sitn:ltioll I \ - l i c r~  tlic d c f ( . ~ i d a l ~ t  is c > l ~ t i t l i ~ l  t o  
Ila~.t ,  tlic t l i t i c r c ~ ~ t  views 11rcscnt~tl to tlic j n ~ , y ,  u~ i t l c r  a p r o 1 1 1 ~  c*li:~~,gc~, 
: I I I I ~  all c w o r  ill th is  rc.q)cc.t is not currtl  1)y n ~ert1ic.t  v o n ~ i c . t i 1 1 ~  t i l t '  

(lt~f(~1111:111t of :I hig11w o f i e ~ ~ s c  e11;11y~tl ill tlic bill of i ~ ~ t l i t , t l ~ : ( , ~ ~ t .  foix i l l  

s11r11 i , ~ , t ~ ~ ~ t  it V ~ I I I I O ~  I I P  I ~ I O T \ - I I  1~11t>tl1('r the  j111.y ~\-oul,l  1 1 a ~ t )  ( ~ o ~ ~ v i ( ~ r t ~ ( l  of 
:I lcw t i tywc of tllc $>11ii:~ c ~ i ~ l l i ,  if the  t l i f i ~ w n t  v i e w ,  a r i s i l ~ g  oil rllt: 
c]\-itlc~ic.c, had  h e c ~ ~  e o r r t ~ t l -  p1-t~sciltetl ill tlic~ cwurt's cll:~rgc~. h'. 1 . .  

- \ - I ' ~ ~ . s I I I I I ~ ~ .  193 S. (?., 252, 14:l S. E., 1s;; S. 1%. Luffc,t~/olr, I h S  S. ( ' . ,  

412, 124 S. E., 7>2 ; h'. 1 % .  1 ~ o / ) i u s t 1 t ~ ~ ,  ISS s. C., 7SL 123  S. F., 1; 17 ; 
S. 2 ' .  TT7illiatt~s, 153  S. C.) 682, 116 S. E:., 736. 

TV11ilc tlie first iifiray) ill w11ic.11 110 ~l(~: ldly I W ~ ~ O I I S  u ~ ~ r r ~  u w l .  III:I,Y 

I ~ n r c  h r 1 1  the c a u w  of t l i ~  scco~itl ant1 illore sc~rious oile (A', 1%.  / l c ~ ; l c ~ , ~ ~ .  
20,5 1. C'.,  d i 5 ,  171  S. E., 81, $5'. r ,  B i ~ ~ j . s o ~ r ,  30:: S. C'.? 72s. 166 S. J:.. 
8 0 7 ) .  ~levrwl~e lcse  the j u r y  migh t  Iiavt. fou~l t l ,  hat1 t l i ~  ~\.l iolc cdnicl 11c~t~n 
sublnittecl to it ,  t h a t  the defclicla~it \ m s  ill the  ~ r o 1 1 g  o111y ill t l i ~  I ~ ( , g i ~ l -  
11i11g. AT least, th is  is n perniissible il i terpretation of the rccwrcl. 

E'OY tllc e r ro r  as indicated, a new t r i a l  must be awardetl. I t  is so 
orclcwd. 

S e w  tr ia l .  
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0. .4. EDWARDS ASD C. H. HALL, BDMINISTRATOKS, ET AL., V. J. B. PERRY. 

(Filed 2 May, ISM.) 

1. Reference D b 
An order entercd by consent of the p:lrties upon n healing of excell- 

t i o ~ ~ s  to :I referee's report that ihsues rniccvl by the exteptiolls illc~uld be 
submitted to  the jury is valid althouqh the original reference nns by 
couwl~t .  

2. Courts A f- 
,\ judge of the Superior Court may  not strike out r ?nc 1.0 ~notlc  all 

orclt'r elrtrred in thc cnuce a t  n prior term by anothtr Snl~erior Court 
judge, or disregard such prlor order. 

_ \ I ~ ~ P . I I ,  hy plai~l t i f fs  mid defrndallt  f rom tlarn71il1, J . ,  at  February  
Special Term,  103.2, of Warm. 

Civil action for  a n  accountiilg with respect to t rnnsact ioi~s had  between 
plaintiff's' i~i t rs twte and the defendant o ~ c r  n periotl cf approsinmtcly 
tn-(>nty p a r s .  

T h c  dcftwdailt dcmied 1i:lbility a r ~ d  set u p  a c o u ~ ~ t c r r l a i r n .  
*\t the A l p r i l  Term,  1033, tlirve was all order of referellee by consent 

c ~ s c e ~ ) t i o ~ l s  filed bv both sides to the  re1)or.t of the  refe w .  Al f tc r  a ful l  
co~~s i t l e ra t ion  of t h e  casc, i t  \ \ a s  ortlerctl, J u d g e  Karri: ,  prcsidiilg, wit11 
the. c ~ ) r ~ z e l ~ t  of the pt~rt ic~s,  t l ~ a t  w r t a i n  issues raised l y  tlw cxceptiolls 
bc suhniittctl to s ju ry  at  a subsequrirt tcrill of vourt. 

~ u o f u ,  or  ( l i ~ r ( g ; ~ r t i ~ t l ,  011 tllc gr.outid t h t  ;I jury tr ia l  wns ~ i o t  ill order  
;IS the, origiiial rcf(wlicc was by c o ~ ~ s c > l ~ t  a11t1 hot11 l)nl,tieu lint1 tllcreby 
\\.>lived tllcir rights to a ju ry  t r ia l .  T o  this r u l i ~ l g  the l ~ l a i i ~ t i f f s  objected 

Tlle court t l l r r r n l ~ o ~ i  co~isidcretl  the c~c.t. l)tio~i,i  to tlitb rc~ferc~r~'s rc1)ort. 
su+t:iilicd s o ~ l ~ c  a i d  oxc,rruletl i)tlierq, ; I I I ( ~  ( 'n ter t~1 jlldgi~lellt i l ~ ( t ~ r ( l i l ~ g l ~ .  . . 

Uot11 sides appeal,  assigiiiilg errors. 

STICT, C'. J .  Tlie c m ~ s c ~ ~ t  ortlcr entered at  t l ~ c  I k c r u b e r  Tcrln, 1933, . . 
~ \ l ~ i c l i  pro1 itlctl f o r  a ju ry  t r i a l  upoi1 c t > r t ' i ~ ~ l  i s i u c ~ ,  ~ \ o u l t l  scem to hc 
~ a l i t l .  I ) ( ~ i * ( r  r .  JOTWS, 114 s. C., 649, 1:) S. &:., 637 S f l o ~ t p  1 ? ,  I , ~ I I [ ~ ,  
h.2 S. C , 616. Truc, i t  could liot h a w  heen e~lterccl except hy consent. 
Ijrillcr C'o. 1 % .  TT'odh, 117 S. C'., 515, 23 S. E., 427;  Lancc P. Russell, 
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157 S. C., 448, 73 S. E . ,  1 5 1 ;  Flemnzing c. Roberts ,  77 N .  C., 415. 
B u t  having beell entered by coilsent of tlic parties and  without objection. 
it  became a ~ d i t l  order i n  the  cause. Il'enrer 7 % .  I l u m p f o n ,  204 S. C., 
42, 167 S. E. ,  484;  ,lloi~isey v .  $ ? [ ' O Z S O ~ ,  104 N. C., 555, 1 0  S. E., 7.34; 
Deuver v. Jones, s u p m  

T h i s  order  v a s  not subjcct to rer iew a t  a subsequent term of court.  
C u l d ~ ~ e l l  2.. C ' u l d ~ e l l ,  189 S. C., 803, 128 S. E . ,  320 ;  Phi l l ips  I . ,  Earl, 
100 N. C., 1Z2, 129  S. E . ,  1 7 7 ;  l locXe7y v. Fnir.bur~lcs, 172 S. C., 529, 
90 S. E., 501;  S. v. Leu,  203 N. C., 316, 166 S. E., 291. I t  was error ,  
therefore, fo r  the court to  strike it  out ez mero  motu,  or  to  disregard i t .  
T h e  remaining csceptioils a re  ilot considered. 

S e w  tr ia l .  

(Filed 2 Mag, 1934.) 

Ejertnient C a-Where complaint in ejectment fails to allege title in 
plaintiff a demurrer thercto is properly sustained. 

Plni~itiff brought nction in ejectn~ent ~lllcging tliat he was one of a 
class f ( ~ r  \vliose bt,l~cfit :In iliduxtrinl school Jvas crentetl hy the Gencrnl 
. i s s r m l ~ l ~ ,  that c'ertnin Ini~ds \ ~ c r c  conrcyrd to the school in ft.e nud u s t ~ l  
by it until it c.e:tsctl to function u-hen no trustvex were elected to succeed 
the orifiinnl trustees, tliat 1)laintif was qualified to be a student a t  tlie 
school and clesirc~ns of  ohtniniiig the il~struction formerly nrailahle a t  
tlie sc~hool, nncl that defent la~~ts  v'ere in wrongful l)osucssio~~ c ~ f  the 
property. The scl~ool was not made 11 1)arty to the nction. Held .  tlefcild- 
ant's t l t~n~urrcr  was 1)rolwrly sustained. it being uc?cess:iry ill c.jccr111~~11t 
for 111:1intif to nllvgc and prove title to tlie 1)rolwrty. nnd he may 110t 
ri~ly upon wenlirless of (1efentl:tnt's title. 

.IPPEAL by plaintiff f rom Fin/e! j ,  J . ,  at  Chambers, X o r t h  Wil l ie~boro,  
30 December. 1933. F r o m  WILKES. 

C'iril action i n  ejectment and  for  damages. 
Tlie complaint alleges : 
1 .  T h a t  plaintiff is n citizen and resideilt of TVilkes County,  ant1 

tha t  '.there a rc  11~11ierous otlicr iilfaiits or miiiors i n  similar situation to 
his onn." 

2. T h a t  in 1595 the Geileral Assembly of Sort11 Carolina incorl)oratrd 
the "Sor t l i  TVilkcsboro Academical and  I l ldustr ia l  Institute." iianictl 
twelve trustees. all  of whom a r e  no\v dead or  their  whereabouts uli- 
l i ~ l o n n ,  and tha t  110 successors h a r e  been elected i n  their  stead. T h a t  
tlie said inst i tute  v-ns duly organized f o r  the purpose of affording, and 
did fo r  a riurnber of years afford, ii istructioi~s i11 agricul ture slid trades 
of various kinds f o r  Negro youths. 
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CAROLINA MORTGAGE COAIPANT v. DR. T'. M. LONG ET A L  

(Filed 2 Mag, 1934.) 

Appeal and Error L b-ddrerse party held entitled to notice of motion 
for judgment on certificate of Supreme Court. 

Plaintiff is entitled to notice of a motion by defendant f'or jutlcmcilt 
on the certificate of the Supreme Court rerersinr judgment of the loner 
court refusinq defendant's motion for change of wnue  as  n mntter of 
liqlit. I n  this case plaintift' nag seekin:: a voluntary noncuit, and ib 
held entitled to move therefor before the judgc prior to judgmel~t o n  the 
certificate. 

,IPPE.~I, by i ) l a i ~ ~ t i f f  froni G r a d y ,  .J., a t  February  Terln. 1'3:14, of 
Ii E . 

( ' i ~ i l  action to rccoT cr on p r o m i s s o ~ ~ y  notc,, secured by tlcctl of tr11.t 
on land s i tuate  ill Forsytll  Coulity. 

011 riiotion to renio\c  cause to Forsytli  Coullty fo r  t r i i ~ l ,  as  :I 1 1 1 a t t ~ r  
of right,  t h e w  n n s  jutlgment denying the n l o t i o ~ ~ ,  wll ic l~ Tvns r e w r w l  
O I L  nppcal, opiliion filed 10 J a u u a y ,  1934, and certifictl to tlic Superior  
( 'ourt of Walic County 2-1- J a n u a r y .  J l o i ~ f g u g c ,  C'o. i.. Loug, 203 S. C., 
533. 

Iii tlic m e a ~ ~ t i n i c ,  on 13 J a n u a r y ,  the plaintiff appcarrtl  bt f o ~ ~  tlii, 
cslerlr of tlie S u p c ~ i o r  Court  of K a k e  Coullty, paid tllc costs, a ~ i d  11ioro(l 
for  T o luntary j u d g l ~ i c ~ ~ t  of ~ ~ o n . u i t ,  n liicli was allon c ~ l  ant1 c~itcrorl 
of record. Costs i n  the  Suprcme Court  n t r e  paid 19 Jal luar j- .  

T l~ercaf te r ,  011 I Fchru :~ry ,  \r itliout notice to  plaintiff's counsel, jutlg- 
mt1ilt was tcwtlcreil ant1 sigiled dircctilig the clerk of tlic Superior  ( 'onrt  
of TVake County to t ran+fcr  the ac t io~i ,  togctlwr wit11 all  n i w r s a y  
1~11ers f i l ed  thereill, to the Superior  C'ourt of Forsy th  County. I ~ n i u r -  
tliatcly af ter  tlic sig~iiiig of this judgment, tlie clefendmit filed a n s n e r  
]\it11 the c lwk of the Sulwrior  C'ourt of TI7,lkc Coullty scttillg u p  a 
counterclaim f o r  illleged usury. 

Tlie record states tha t  a t  the t i ~ w  of s ~ g n i n g  the order of rc~i ioral ,  
the court was atlrertclit to the  fact that  a ~ o l u a t a r y  jutlg~iient of 11011- 
suit llad pre\ iously becll (wtered bc'fore tlic elcrk, ant1 that  no notice 
liatl been gi \  en to plaintiff's cou~lscl  of tlic motioii tlicn being mntlc for  
j u t l g m c ~ ~ t  on tlie certificate. 

Plaintiff appcals, assigning error .  

STACY, C. J . ,  a f te r  stntiug the case:  Co~lcetling, nitllout doc i t l i~~g ,  that  
tlie judgnicnt of rolul i tary liousuit taken before tlic clerk n-as i~leifcctuul,  
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(Filed 2 May,  1034.) 
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TT'ilson R. G r c ~ n  for ~ O I I S T L  of 1T'aX.e Fores t .  
Gul lcy  cC. Gu11e:y for dcfcntlnnts.  

C o s r o ~ .  J. T h e  title of tlic plircliaser a t  a foreclosurc s:+. to n h o m  
the land dcscribcd i n  the  complaillt line been conwyctl I,? tlic comir11- 
sioiler a l~poin tcd  by the court fo r  tha t  purpow,  cannot hc cliallwigci! 
1,- a p a r t y  to the action i n  nliicli the dccrec of foreclo*ure n nu rc~it!rwcl. 
1ipon the : ipp l ica t io~~ of tlic l~urchaet  r fo r  a n r i t  of ass iq tn~~cc .  Tlic 
decree and all  p rocee t l i~~gs  lnirquant tlicreto a rc  l~incling a ~ l d  c o ~ i c l u ~ i ~  e 
011 the  part ies  to the actioii, alitl on their  priricq. See 11~1uX 1 . I,ei c ,  i t i c ,  
157 S. C.. 743, 123 S. E., PGS; E.wnL 1,. H C I X C I * ,  115 S. C ,  242, 
20 S. I?:., 44s. 

111 tlic i l is ta~i t  case. the tlccd of tlic conlmissioner to the  t o n n  of 
Walw Forest i.; not roitl. -1 niu1iicipal corporation liaq tlic lloner to 
l ~ u r c l i a ~ e  1a11[1 for  certain purpov; .  C. S , 2623(3) .  I t  tloes not a11l)c':lr 
f rom the rrcord In this case tliat the purchase of tlie land t!esrrik)ctl 111 

i ts deed hy tlie t o ~ r n  of Wake  Forest  n a s  t i l f r a  vzrca. 
Tl i r  ortler tha t  the c k r k  of the S u l ~ e r i o r  ( 'ourt  i+ue tlie o r i t  of 

a s s ~ ~ t a n c e  ill accordance with the  rnotioii of tlie ton11 of W~'alie Forcqt 1. 

A1ffirrn~d. 

STATE r .  J. E. BASKS. 

(Filed 2 May, 1934.) 

Bills and Kotes D f-Indictment for issuing worthless check must charge 
"insufficient credits" in addition to "insufficient funds." 

It is necessary that nn intlictnie~it for issuing n \rortliler;s cliccli cliarxe. 
in nil(1ition to clinrging tliat clefendnnt line\\- a t  the time of issuillx same 
tlmt lie did not llnre suficic,nt funds ill the dm\\-ee bank for its 11:lyment. 
that he kne\\- lie did not hare  sufficient credits nit11 tlie bank for its 
l ~ a y ~ n e n t  ul~on lreseatment. nnil that there be eridence at  the trial of 
both "insufficient funds" nuil "insufficient credits." 

CRIJIISAL ACTIOS, before St lrentZ,  J., a t  September Tc'rlii, 1933, of 
N c L ) o n - ~ r , ~ .  

A warran t  v-as issued for  the  defeiidaat by a justice of tlic~ p a c t , ,  
c h a r g i ~ i g  tha t  on or about 1 5  February, 1032. tliat "J. E. I3anlrs tlitl 
u n l a ~ i f u l l y ,  n i l fu l ly  and f e l o ~ ~ i o u s l y  i s w e  alid u t te r  a wortlileqs c l i~c l i  
fo r  the  anloulit of $26.34, d rawn on tlie F i r s t  S a t i o n : ~ l  Bauk  of -1Iario11, 
X. C., i11 f a l o r  of Eas te rn  Oil ant1 Gas  Company.  He ,  J. I?:. Barika. 
k n o ~ ~ i n g  a t  tlie time of issuing ant1 ut ter ing said check tha t  h e  hat1 
not sufficient funds  in  said b a d <  to e o w r  same, contrary to the for111 
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(Filed 3 May, 1031.) 

2. Justices of the Peace E a- 
I t  is not required tliat an aplicnl fro111 a judgment of tlle justiw of the 

pmce be first tnkcn to the g e ~ ~ e r n l  county court of the  count^, but the 
ay~penl may he talien d i ~ c t l ; \ .  to the S u l ~ r i o r  Court. Art. IT', see. 27. 

( 'ci i . fer  cl. C u t  f e r  f o r  c i p p c l / a n f .  
Joseph I.'. E ' o ~ t l ,  170rl iw L. Clzidyer, J .  G. Siiicv~~irnun, A .  b'. l ~ u r ~ m ~ d  

u t d  J .  L. Jones  Ju i -  f ~ z ~ i ~ c i i m l i c  C o l i n f y  B a r  A l ~ b ~ t i ~ f t u n ,  

AD.LNS, J. It i s  liot improbable tliat the judgrnclit of the  t i a i d  cuurt 
was i~~flueliee:l ,  if liot go\-erileil, tlie decision i n  S. c .  U a l t l ~ ~ ' i n ,  SO-? 
S. C'., 1Y-L Tlie B a i t l w ; n  case was l ~ e a r t l  a i d  determilied ill tlie 
Superior  Court  by the 1cari1c.d judge fro111 n.110111 the appeal  Jvas taken 
ill the rase a t  bar. There  the two defelidalits were tried before a justice 
of the  peace oil separate uar ra i i t s  c l i ; r rg i~~g  all assault, aucl were con- 
~ i c t e t l .  T1it:y appealed to  tlie Sul:erior Court  aiiil a t  tlle lieariiig t h e  
cases \\-ere coliaolidatcd. T h e  solicitor ~i ioved to dismiss the appeal  m d  
Jut lge 1\IcElroy beiug of opiliion tha t  tllc nlotion sliould be allowed 
adjudged tha t  the  "appeal taken iron1 the  justice of the  peace by the 
defenda~irs  be clismisxd." T h e  dcfend:cuts csceptecl and on appeal  the  
jutlgrlient was affirmed. 

The case n-as not argued ill this  Court  but \\-as submitted on priiited 
briefs. T h e  brief of the  S ta te  v a s  collfilied to  tlie construction of one 
or t ~ o  statutes involving the  r ight  of appeal  f r o m  the judgment of a 
justice of the peace to  the recorder's court.  Indeed, both briefs seem 
to have been addressed to a question of s tatutory construction. K O  
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coiistitutional or other f u ~ ~ d a m c n t a l  questions, such, 'or esamplr., a s  
tliosc v h i c h  a r e  raised i n  tlir  case hefore us. were deb,ited or  referred 
to ill the britfc, and as  a rule  oiily propositions o r  exwptions pointed 
out ill the briefs a r c  coimitlcrvl bv tllc c20urt on :ippeal. TTI~(~tlier this  
is rlic ground upon whic11 tlir  appellaiit docs "riot (1c11;- tlitl po~qihi l i ty  
of ciiffcrc~ltiatioil" hetv ecii th i s  aiitl thc. H(11cliri)r c u s e .  n c need not ill- 
quire. - \ny  conip:~ri.;on or diffrrentintion of t h e  s c ~ o r a l  i t a tu te i  dealing 
n i t l i  tlic jurisdiction of g e i ~ r r a l  county court5 a i d  colirt. o re r  nllicali 
rcrortlers preqitlc noultl  uiincccssarily prolong tho op i~ i ion .  -1, rlic 
rwortler's court lias i i r w r  been opcratil-r i n  excepted counties, the 
s tatute  refcrred to  i n  A?. 2%. Baitlrc 1 ~ 1 .  s u p r a .  ill 110 el-ent liad a n y  a l ~ p l i -  
cation to  I3u1icoiiibe C'ounty. 

1-poll coiisitlcratio~l of thc exliaustlr e :~rguinei \ t  s u l n ~  i t t d  oil bclmlf 
of the tlrfciiclant's riglit of nppc,nl v e  nrp of o p i i ~ i o ~ ~  11ar tlir~ appeal  
i n  rhc. prc~.ent c a w  c l ~ o u l J  h a l e  bccil allonc>tl d i r w t l y  froiii t h e  justicr 
of tlie p a c e  to  the Superior  C'ourt, aiitl tha t  the  jutlgmciit i n  tlii\ actioil 
slloultl bc rcuersecl. Coi~st i tut ion.  z \r t .  1V, wr. 2 7 ;  I l i t j / ) i c  1 . L t p r c o i n l v ,  
1 2 2  K. C., 650. 

Rel-ersetl. 

STATE r. R. RI. IiICIGTER. 

(Filed 2 May, 1031.) 

1. Homicide E a- 
A person assaulted by a11 unarmed asiailant. but  ~ r h c  is never apl)rc'- 

1lensi.ie of his life or grcat bodily harm, commits manqlaughter at  least 
in repellilig the assault by killing his assailant ni th  a lriitol. 

2. Criminal Law L e- 
Where defendant on trial for homicide is quilts of mar slanehter on his 

o\\ri s ta t~incnt ,  error, if any committed on tlie trial is  cured or rentleretl 
Il:~inlless by the jurj 's reidict of guilty of' maiis1aught~'r. 

A \ i ~ ~ ~ ~ a ~ a  11y drfe~iclant f r o m  Sfntl,,  J.,  nl J a n u a r y  Term. 1034, of 
A l l  Cl\Lb?ll:L 11U. 

C'rimii~al prosccut ioi~ tried upoii i i~ t l i c t iu t i~ t  cliarginp the tlcfcndniit 
\tit11 t h t ~  murder  of one S i v k  S c o i .  

T'erdict : Guil ty of n i a i i s l a ~ ~ g l ~ t c ~ r .  
J u d g n ~ e u t  : Tn~lmsonrnciit  i n  the  State's prison f o r  a period of not 

less tli:111 13 iior more tllaa 20 years. . . 
Dcfei ldai~t  appeals, assigilillg error,. 
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STACY, C. J. T h e  record discloses tha t  on 3 J a n u a r y ,  1934, the 
tl(~fendant shot and killed S i c k  S e o s  on a public street i n  the city of 
Charlotte, undcr  circumstances which rendered t h e  homicide ui l lanful .  
T h e  t n o  were r ival  suitors, a n d  i t  seems t h a t  the deceased had  out- 
dis tal~ced the  defendant i n  the  affections of the  woman i n  the case. They  
rhanccd to meet upon the  street. 

A h o r d i n g  to the State's evidence, the killing amounted to a n  un-  
pro~.oketl ~ n u r d e ~ .  T h e  ~ t r o n g c s t  exculpatorv evidence is that  of the 
defendant v h o  testified tha t  h e  shot the deceased "to get h i m  loose f r o m  
me. . . . 1 didn't  intend to take his life." T h e  defendant shot, 
not once, but twice. T h e  deceased was unarmed. The e ~ i d e n c ~  is  cou- 
flicting a s  to  nl lo  brought on the  difficulty, hut,  a t  no time, did the  tle- 
fendant  npprelientl tha t  he v a s  i n  danger  of losing his  l i fe  or s u s t a i n i ~ ~ g  
grcat  bodily in jury .  H e  used excessive force to repel the assault, c ~ c i l  
if the  c1ece:isctl were the  aggrcssor, v h i c h  is denied by t h e  State's evi- 
tlmce. 3'. L ' .  Cox, 153 S. C., 638, 69 S .  E., 419; S. c. Robinson. 1SS 
S. C., 784, 125 S. E., 61'7. 

,Is the drfendant  is  gui l ty  of a t  least manslaughter  on his  own state- 
~ n c n t ,  i t  is  not worth while to consider his  exceptions ser iat im.  -111~7 el,ror 
committed on the t r ia l  was harmless or cured by the  verdict. 

No error. 

J. 31. FERGUSON ET AL. V.  G. D. FERGUSOX. 

(Filed 2 May, 1934.) 

Deeds and Conveyances A e- 
Delirerr of a deed is  essential to its validity, and where the pleadings 

and eridence raise the question of delivery, the court's refusal to submit 
an issue thereon entitles appellant to a new trial. 

APPEAL by plaintiffs f r o m  Schenclc, J., a t  October Term,  1933, of 
I'AKCEY. 

Civil action to quiet ti t le and to remove cloud therefrom, or "to kill  
a deed," as  xvas said i n  Baybee v. Bumpass, 1 9 1  N. C., 521, 132 S. E., 
275. 

T h e  plaintiffs being feeble and desirous of providing f o r  their  care, 
maintenance and  support  i n  old age, executed a deed to a t ract  of land 
i n  Yancey County conveying the  same to their  nephew, G. D. Ferguson, 
upon cer tain "conditions precedent to  t h e  vesting of the  title," with 
which, i t  is alleged, t h e  defendant has  failed to  comply, and fur ther  
t h a t  said deed was never delivered to the g ran tee ;  wherefore plaintiffs 
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br ing  their  action under  C. S.,  1743, to quiet tlicir t i t le alitl to r e m o w  
said deed as  a cloud therefrom. 

T h e  j u r y  found  tha t  the  defendant had  ('breached the contract set 
out in  the deed," but  fu r t lwr  found tha t  such breach was '(caused by the  
coilduct of the  plaintiffs." 

T h e  pleatlings raise a n  issue a s  to the d e l i w r y  of the deed, and the 
plai~i t i f fs  asked tha t  such issue h~ subnlitted to the jury, x-hich v a s  
declined by  the  court.  

F r o m  a judgnient on the verdict a d j u d g i ~ ~ g  t h a t  the plaiiitiffs take 
~iot l l ing by  their  action and  the  d ~ f c n d a n t  recowr  h i s  cost!,, the  plaintiffs 
a l~pea l ,  assigning errors. 

Charles  U u t c k i n s  for plai~ztij,%s. 
TT'afson d Fouts for defendant .  

STACY, C. J. Delivery of the deed being essential lo  i ts  validity 
and  the  question h a ~ i n g  been p u t  i n  issue hy  the pleadings, it  ~voultl  
sccm t h a t  the  mat te r  sho~l ld  have becn submitted to  t l i ~  ju ry  for  de- 
terminatioll .  Lynch I > .  Jolznson, 171 K. C., 611, 59 S. E., 61. Indeed, 
i t  m a y  bc doubted whether the  defcndarit w e r  acquired title to  the  
p r o ~ c r t y  u ~ l d r r  t h e  deed i n  question, i t  appear ing  tha t  t i e  '(conditions 
precedent to  thc vesting of t h e  title" h a w  not been met. I I ~ > l n ? s  c. I I e lms ,  
135 liS. C., 164, 47 S. E., 415. But ,  howerer  this  m a y  be, thc issue of 
del i rery remains undetermiiicd on the record. 

New tr ia l .  

LOTTIE  MAE CAUDLE v. DURWOOD E. CAUDLE. 

Divorce E a- 
In  an application for alimony pendentc Zitc under C .  S., 1666, i t  is re- 

quired by the statute that the court find the facts in deterriining whether 
the wife is entitled to alimony, her right thereto bein? a question of law, 
and it is error for the court to refuse applicant's requesl f o r  a finding 
of facts upon which the court denies the application. 

APPEAL by plaintiff f r o m  H a r k s ,  J. ,  a t  Chambers, Raleigh, 24 
October, 1933. F r o m  WAKE. 

C i ~ i l  action f o r  divorce a vinculo on ground of adulter:?, with appl i-  
cation f o r  aliinony pendente l i te  and counsel fees. 

L-poll application for  a l imony and  counsel fees, made under  C. S., 
I G G G ,  t h e  court denied the same, a f te r  a ful l  hearing, upon  conflictiilg 
eridelice. 
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The  plaintiff, i n  apt  time, moved the court to find the facts, which 
motion was overruled, the court simply adjudging tha t  i t  "is unable to 
find such facts as will justify the allowa~ice of alimony pendenfe  life 
or counsel fees to the plaintiff." 

F rom this ruling, the plaintiff appeals, assigning errors. 

W a l t e r  L. Spencer  for plaint i f f .  
IV. H .  S a w y e r  for de fendan t .  

STACY, C. J. I t  was said in ,~~oor.e  v. ,l~oove, 130 N. C., 333, 41 S. E., 
043, that  upon application for  alimony pendente l i f e  under C.  S., 1666, 
"whether the wife is entitled to alimony is  a question of law upon the 
facts found," reviewable on appeal by either party, and the "court below 
must find the facts7' upon request. 

The  court erred, therefore, in  declining to find the facts. Not unti l  
the facts arc found can we determine the correctness of the ruling as a 
matter of law. I ~ f c I 1 f a n u s  v. LIIcil.lanus, 191 x. C., 740, 133 S .  E., 9. 

I t  should be observed, perhaps, that  plaintiff makes her applicatioii 
under C. S., 1666, and not under C. S., 1667. The  dissimilarity of the 
two statutes has been pointed out in  a number of cases, notably Price  v. 
Price ,  188 S. C., 640, 1 2 5  S. E., 261, arid M c J I a n u s  u .  AIIcXanzls,  oz ip~w.  

Error .  

CITY O F  RALEIGH, A MUXICIPAL CORPORATIOX, IS BEHALF OF ITSEI.F, A N D  

OF ALL CITIZESS OF THE ~IUXICIPALITY, ISCLUDING TIIE SICK ASD AFFLICTED 
P o o ~  OF TIXE CITY O F  RALEIGH, A N D  GRAHBM TT'ADDELL, OXE OF 

TIIE SICK A S D  .%FFLICTED POOR O F  T H E  CITY O F  R.%T,EIGH, IT BEIIALF 
OF HIMSELF AND ALL OTHER CITIZENS OF THE CITY OF RALEIGH IN THE 

CLASS DESIGNATED AS THE SICK ASD AFFLICTED POOR OF THE CITY OF 
RALEIGH, v. TRUSTEES OF REX HOSPITAL, A CORPORATIOX, AR'D 'A7. B. 
WRIGHT, MRS. ELIZABETH HICKS JOHKSON, MRS. ELLEN I). 
SHORE, J. WILBUR BUSK, A K D  J. W. McGEE, CONSTITUTISG TIIE 

ISDIVIDUAL J~EMBERS O F  SAID CORPORATE BOARD O F  TRCSTEES. 

(Filed 2 May, 1934. ) 

Charities B +Act creating charitable corporation held to  give court 
of equity power to authorize it to mortgage property to preserve its 
facilities. 

A testator devised and bequenth~d certain land and personalty in trust 
for the purpose of erecting and cndowing a hospital for the sick and 
afflicted poor of a certain city, and directed that the property be con- 
rered to trustees for the purpose specified as soon as such trustees mere 
named by the city. Therenf'ter n corporation was created for the purpose 
of carrying out the trust by act of the Legislature espresslg l~roviding 



Tliis is all ncstio~~ to i w t r a i l ~  ~ I I I I I  viljoi~i tlw t I t ~ f t ~ r ~ t l ; ~ i ~ ~ s  fro111 ~ o i l m i i l -  
111i1ti11g a l o u ~ i  c:f ~ l l o l ~ c ~ y  11y rllc I.'nhlic TVorks - \ ~ l l ~ i i ~ ~ i s t r a t i w ,  a11 : I ~ I I I . ~  

cf tlic, g o ~ c r ~ ~ ~ ~ i t ~ i ~ t  of tile 17iiitptl States  of .\lnc>ric.a, to t l ~ c  c.oq)oratt2 
d t ~ f t ~ i ~ ~ I : i i ~ t ,  ~ I I I I ~  fi.oi11 vxt~(~uti11g :I 111ortgage or  tlc~c~l of t r m ~ t  011 111~t11~~rty.  
i.c:~l or ~ ) ~ ~ I w ~ I : L ~ ,  o ~ v ~ ~ t d  b>- t l ~  c2orporate tlcf(~1111a11t. fo r  the pur lww of 
securing tile ~ ) ; I ~ I I C ~ I I ~  of w i d  loit11 ill ~ C C O I . I I R I I ( Y  ~v i t l i  the t(>rllis sct 
out ill t11c~ t~oinl)l:ri~lt, oil the g rou~i t l  tha t  t l ~ c  corporato tlt,f~md:lilt is 
\vitlrout 11u\ver t o  collsulnrnwte said 10~11, i l l~d to  c2secute the said niort- 
g ; i p  or tlc~vl of trus:. 

'I'llcs a c t i o ~ ~  was 1 ~ g u 1 1  on 11 M u r c l ~ ,  1034-. A l t  tlie t r ia l ,  judgiilu~rt 
xa.4 rc~ltlcretl :IS follows : 

"Tlii.: cB:iustx vorilillg 011 to be lieartl bcforr, tlie unilcrcigiled, 1-Ic11r> 
*I. Grntly, judge p r ( 4 i 1 1 g  OT cr  tile courts of the S ~ T . : I I ~ ~ I  Judic ia l  
l l is t r ie t ,  a t  tlic r(g111:ir X : I ~ C ~ I  TCI-111, 1931, I J ~  TYali~ ('ollnty Superior  
('ourt. mid a ju ry  t r ia l  i i n v i ~ ~ g  been naived,  :~iicl i t  liavilir bee11 agreed 
I~ctncei i  I). Statoll I~ i scoe ,  a t torncy f o r  the plaintiffs,  aiid T ~ I O S .  1V. 
Euff i l~,  attorlicy for  tile d c f e ~ ~ d a i ~ t s ,  that  the court inight 11c:lr the 
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ex idencc, fiutl the facts  a ~ ~ d  render judgme~lt  ; and ev idn ic t  ha \  ing bee11 
off(wt1 by both the ~ ~ l a i l i t i f f s  and the  defendants, and the court hal- i~lg 
hr>,lrtl the argumeiit of counsel, t h r  fol loning facts  a r e  fou~i t l  to l)c t r u e :  

1. T h i ?  action was instituted by the  city of Ralcig11. a ~~i lun ic ipa l  
corporation, i n  behalf of itself and  all  of its citizens, nlid by Grallalii 
l17atltlcll, a p c r m l  found by the court to  be one of the sick ant1 afflicted 
poor of tlic city of Raleigh, i n  behalf of himself ant1 all  o th r r  1)crsoIls 
resitlilig i l l  the city of Raleigh belonging to the class of .irk air(l 
afflicted poor of saitl city of Raleigh, against the trustees of Rcs ITos- 
pital,  a corporation, and t h e  individual niemhers of the hoard of tru.tces 
of said hospi tal ;  a l ~ d  tlic court finds tha t  all  pcrsons illtcwstcil ill th i s  
c o ~ l t r o ~ e r s y ,  x h o  a r e  necessary and  proper ~ a r t i e s  fo r  a detcrnliliatio~i 
of tlic quedtioiis preselitetl, a re  before tlic court,  and rcprcscntctl bg 
counsel. 

2. T h i s  a c t i o ~ l  n.as b rougl~ t  f o r  the purpose of securing :I rcstraiiiilrg 
order  n g a i ~ ~ s t  tlie tlefendal~ts, prohibitiug and  enjoining thcnl f rom 
c o ~ ~ ~ u r r i x i ~ a t i ~ i g  a loan 011 the lands and property belo~lgilig to the 
dcfeiitlatit c'orporatio~i f rom tlie P. Mr. A. Loan Corporat io~i ,  a Depart- 
l ~ i e n t  of the I r ~ i i t e d  States  Gol-erl~ment, and tlie pleadings filed herein 
TI ill disclose t h e  purpose f o r  which the action was irlstitutctl alld the con- 
telitions of the partics. 

3. D u r i ~ ~ g  the mol~ t l i  of F e b r u a r , ~ ,  1530, J o h n  Rcs,  of the c o u ~ i t y  of 
M7;ikc, d~c t l ,  leal i l ~ g  a last d l  a11d tcs tame~i t ,  which n a s  duly probated 
t111t1 rccortletl i n  K i l l  Book 24, a t  page 261, ill the oflice of the rlerk of 
the S u l m i o r  Court  of Wake  County, which xi11 i s  here referred to  alitl 
i~rc~oq)oi~ntwl a s  a par t  of this  finding of fact .  

rnilcr t l ~ c   pro^ ision' of said will, the said J o l n ~  Rcs t l e ~  i d  to tlic 
tru<tcJcs of Rcs IIospi tal  a tventy-one acre t ract  of land a t l j o i l h g  the 
city of Raleigh, and  certain personal property, i n  trust for  the p u r l m e  
of crectiiig arltl c ~ i d o ~ i i n g  a hospi tal ;  that  said mill docs ~ i o t  r ~ s t r i c t  in  
: I I I ~  111:iii1ier the p w r  of the truqtces thei-eiil providr~tl fo r  to aliriratc 
o r  cticuinber saitl p roper ty ;  nor  does it  prohibit either c s l ~ r c a ~ l y  or  
implicdly tlie bor ron iug  of money by said trustee, and tlie p l c t l g i ~ g  
of said property a s  security therefor. 

4. Tlie Gcncral  Assembly of S o r t h  Carol iua duly p a s d  all act,  
a u t l i o r i ~ i l ~ g  the commissiouers of tlie city of Ra1e;gh to nppoi l~ t  tlic 
truqtccs 11timct1 i n  said will, subject to t h e  approl-a1 of the Suprcxnc 
C o u ~ t  of Sort11 Cal ,o l i~~; l ,  said act being found in t11c I'rir ate Laws of 
1340-41 of Sort21 Carolina, chapter  6 ;  the  o r ig i~ ia l  trustecls of I t o ~  
Hosl)ital,  a f tc r  a ful l  i ~ ~ r e s t i g a t i o n ,  according to the records Iierei11:iftcr 
referred to, found  tha t  the tnenty-one acre t ract  of land devisctl to  
t l ~ t w l  ui~t ler  saitl \ \ i l l  n a s  uusuitable fo r  a hospital s i te  or fo r  liospital 
p u r p o w ~ ;  a11d t l~ercupon  they petitioned the court of equity, a t  the 
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October Tcrni,  1892, of W a k e  Courity Superior  Court ,  to  a l lov  said 
original t rus t (~cs  of Rclx Hospi tal  to sell the or iginal  :'I-acre t ract  of 
lnlltl and to nstr the proceeds therefroin iri tlic purc~linse of other  11rol)wty 
ant! crcct a hospital thereon. I n  said proccrtlii~g tile court,  a f te r  ;I ful l  
c w ~ ~ s i d r r : r t i o ~ ~  of tlic rliattcr, cnteretl 21 jntlgmer~t approl  illg the s a l ~  of 
said dl-:~c*i.c trac8t of l:lrid, which jut lg~nent  is  rccoixletl ill ju(1giii~iit 
t lo(~k(~t  S o .  7 ,  1). 171,  ('. I .  Docket S o .  331S, and  Mi i i~ l tp  T)ocliet I S92, 
ljagc: 546, ill the offirc of the clerk of Superior  Court  of W a l i ~  ('ouiity, 
x. ('., n.hic.11 r c u r t l s  arc, licrc~hy rc , fe r r~d  to :t~ltl illcorporatt:cl us  :I p a r t  
of this  fiuding of facat. 

.5. T h e  salc of snit1 21-acre tract of land protlucccl a p p r o s i ~ n a t t ~ l y  
$10,000, \vIricl~ money, together x i t h  priv:ite col~tr ihut ions iuatlc I q  
~ . n r i o u s  citizc~ns of Wake Co1111ty, was ~ ~ s e t l  i11 the year  IS99 ill the 
(wc2tion a1111 t>!~uil)~nent  of tllc i l~s t i tu t iou  on S o u t h  i i t r tc t  ill the city 
of R:~lcigll, Wnke  C ' o u ~ ~ t y ,  A'orth C'aroli~ia. known as  Rex  Hosltital.  Tilt: 
sit0 of the prt~xeiit l~osp i ta l  was pnrcliasetl f rom a c l~ar i t ah le  o r g a ~ ~ i z a t i o n  
I ~ I I ~ T V I I  :is S t .  Jol111's Guild of tlie city of Ralcigll, a11c1 the tlced froin 
S t .  J O ~ I I I ' S  Guild to the  trustces of saitl Rex l Iosl) i ta l  mnou~ited to n 
t8011veyallczc i n  fee simple, w i t l ~ o n t  ally rcstr ic t ioi~s lvliatel-er, u p o i ~  the 
1)o\1~.r of i~l ie~int iol i  or of r~lcumberi i ig  saitl p roper ty ;  m i d  clcecl x p l ) ~ a r s  
of rworcl i n  Book 124, a t  lmge l i 9 ,  iii the of ire  of the rcmgister of clectls 
of Wakc  ( - 'ou~~ty ,  311d the said record is h r ~ e l j y  nlaclc~ a ljnrt of tliis 
finding of f a t t .  

6. A l t  the 1)rcscnt tiirie tlic total i l l v e s t r i ~ c ~ ~ t ,  iu r lu t l i l~g  l,uids, bui ldi~lgs 
: r ~ ~ t l  cquilni~viit ,  c o u s t i t n t i ~ ~ g  t h e  inst i tut ion l i n o \ ~ n  as E c x  IIosl)ital,  
: I I I I O U U ~ S  to $222,090? of n l i i c l ~  i~lvt~strnrwt tlic su111 of ouly $10,000 Jvas 
t i e r i ~ c d  f r o m  tllc, estate of J o h u  R:x  T h a t  various p r i v ; ~ t e  tloimrx, ill- 
calutli~~g tlick city of Ralcigli, l u w  iuvtlstecl ill said il~stitutiorl l i i i o ~ ~ i  ~ 1 s  
lks TIosl)ital, the sum of $212,090 a s  xgaillst tllu t rus t  f u n d  of $10!000 
:icquiretl under  the will of Jehu Res ,  dcceasctl; and  saitl fulld of 
$10,000 derivctl frorn the cstatc of J o l i ~ r  Rex is  111crc1y iioiuiild ill (~111- 
parison with fiiiitls coiltrihuted frorn other  sourcw. - r ,  

i .  1 lie csperlse, ~ n a i n t ~ ~ ~ a i i c e  a n d  upkeep of said Rex H o ~ l ~ i t n l  has  
becn paid alruost ill i ts cut i rety through tlic patroilage of pay  patielits, 
e i l ter i~lg said hospital, a ~ ~ d  being seut there by the  n , l j o r i t y  of thc 
physicians of the city of Ralcigli, who have coiisisteiiily 1):ltronizeil 
saitl hospital i n  ail effort t o  keep the same n goilrg c o ~ ~ ~ ~ e r ~ ~ .  T h a t  ill 
spit(' of the patr iot ic  patroilage and support  girc.11 i t  by said pllyhiciil~~s, 
all11 by the citizcms of the city of Raleigh, 11eetling 111edic:~l atteirtio~l,  
said hospital has  h e n  hardly able to  exist. Tlie building of said hospital 
is  old and  dilapidated, and unsuitable a t  tliis tiilie f o r  thc  practice of 
~ i ~ o d c r i i  metlic~ine aud  surgery;  and  tllc court fiutls a s  a fact t h a t  as a 
result of saitl d q r e c i a t e d  col~di t ion,  and the iuability of tlie defeiitlai~t 
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corporation to provide the necessary equipment for the treatment of 
patients, ninny of the best patients, residing in the city of Raleigh, 
have sought liospitalization elsewhere, to the great detriment and loss 
of tlie defendant institution. During the past five-year period the court 
finds that  only forty-six per cent of the patients cared for in s : d  
hospital were pay patients. That  in addition to fuilds clcri~ed from 
these pay patients the city of Raleigh and the Duke Fountlatioii have 
donated approximately $25,000 per ailnum towards the operation and 
upkeep of said hospital; and in spite of these generous clonntioi~s, and 
pniiig to the facts hereinbefore and hereinafter found, said Eioq~itnl 
is hardly able to exist under present conditions, and will probably not 
coi~tinue to exist unless its pay patients can be retained and increased; 
a d  unless material aid can be had from some source, said institution 
will cease to operate and those poor and destitute people of the city of 
Raleigh, for whom tlie original donati011 under the will of Jollii Rcs  
n a s  intended, will lose the benefit thereof. 

8. The defel~dant corporation, acting tlirough its board of trustees, 
finds itself faced wit11 the dire necessity of improving the physical 
property and adding new and up-to-(late equipment to said institution; 
and it is found as a fact that if said board of trustees is prevented 
from securing the aid and assistance referred to in the ailswcr said 
institution will soon cease to function a l ~ d  tllc entire property bciongir~g 
to said corporation will escheat to the cn i~e r s i ty  of North Carolina, 
as provided by law; not only will the small trust fund of $10,000, 
donated by John Rex be forfeited, but also the tremendous sum of 
$212,000 contributed by the public generally and tlie city of Raleigh 
will be lost insofar as the beneficiaries named in the will of Johli Rex 
are concerned. 

9. Facing the dire necessity of improving i ts  property or for fe i thg  
its trust, the board of trustees of Rex Hospital, applied to the United 
States Government, through its subsidiary, the said P. W. ,l. Loan 
Corporation, for a loan of $350,000, the proceeds of which are to be 
used exclusively in erecting new buildings, or remodeliilg tlic pre;eilt 
building of Rex Hospital, mid adding thereto such rlew aucl up-to-date 
equipment as may be required for the protection and care of the sick 
and afiicted poor of the city of Raleigh, including such pay patients 
as  may be encouraged to patronize said hospital under a moderriized 
and up-to-date equipment; arid the United States Goveri~ment, acting 
through the P. W. A. Loan Corporation has agreed to lend to said 
rorPo&tion said sum of $350,000, a d  agreed to accept as security there- 
for a mortgage or deed of trust upon the property of said institution, 
under the terms and conditions set forth in the loan application attached 
to the answer, marked Exhibit A, and made a part of this finding of fact. 



10. T h e  eonrt fi~itlq as a fac t  tliat tllc c~oli~ilil~irlaticli~ of \nit1 loicrl 
\ \ i l l  bv to the  g ~ m t ,  laitii ig a11tl mater ial  a t l ~ a n t a g e  of all  pnrtic>\ cull- 
cvc3rlletl; that  if  bait1 loarl is czoll~ulr~matctl a1111 said &s I l o - p i t d  riiotlcrl1- 
i ~ e t l ,  a s  llc,rci~lbcforc r f f c r r t d  to, the c l : ~ s ~  of p~rboll",  I i l t ~ \ ! l l  a i d  dc+- 
11;1t~tl a \  tlle ~ i c l i  :11111 afnicted l)oor of the, tsity of Raleiglr ni l1  1)c gi \ (11 
fret, of tal~argc., ~ ~ l o t l e r l i  :nld efiricnt hospital facilities; tha t  tl~cd l)ubl~c. 
g t l ~ i e r a l l ~  of tlrc r i ty  of R;~lcigl l ,  :]lid ~icalllity, ni l1  Iw in(1uc.d t l l rwby 
to 11atroni7e said ilirtitutio~r alltl n i l l  be a t t l  actcd tlierct J on account of 
it, iliotlcrn alid U~J-to-( lute  f a c ~ l i t i e s ;  tha t  the il~coiiie of iaitl ill\trtutioli 
\ \ i l l  I J ~  thus great ly augnle~i~tctl  ; L I I ~  iilcreasc~tl. 

Tlle c.oiirt finds as n fact tha t  i n  cousitleratiou of wit1 loarl, nlitl t lw 
~r ,>ul talr t  ~ m p r o ~ c m c ~ n t  to said l ~ o ~ ~ ) i t a l ,  11on 111 co l~ tc i l~p la t ion ,  the city 
of Nalcigli h a s  agrcccl to rolitriliute a t  lczast $10,000 1)er I I I I ~ U I ~  to $1 :1r(1> 
the, o1)or;rtioii xi111 i l p k ~ ~ p  t l r ( s r , ~ ~ f ;  a11c1 tlie ~1311111ii~\ioi1c~r~ of l Y : ~ l ~ ~  
Coullty II:~I c :]I40 agreed to c o n t r i l ~ ~ l t ~  tO\~:~i 'd> the upkeel) ; I I I ( ~  1ll:lillte- 
11;111(~1~  of said i l~st i tut ioi i ,  alld ~t ih liiglrly proba1)le tliat p r i ~ a t c  tlolcor\ 
\ \ i l l  bc cnc?onrngc.tl tllc.rcby to contribute t o n a r d s  the luai1itcii:mc2c of 
said l i o ~ p i t a l .  rL'lr~ C O U ~ ~  estimates t h a t  the ilicaomc nlolrr~ fro111 l ~ u y  
p:iticnts n ill be increased a t  least $23,000, a~ lnua l ly ,  \ \  hicall, tc~gctirc r 
\\it11 t h e  $10,000 : r ~ ~ i ~ u a l  appropriatiorl f r o m  the  (airy of Ral(~ig11, \ \ i l l  
a ~ u o u n t  to $13,000 per  arllruln, \ ~ l l i c h  aniomit is  l i ~ o r e  tli:111 +ufl;c~ic~rtt 
ill itscllf to aniortize hot11 principal  aritl Interest of tlitt 1)rol)owtl 1o,11i 
f r o r t ~  tlic P. IT. A \ .  Loall Corporation. T l x  amount  of the 1o:cli r( '-  
q ~ l e ~ t e t l  is $l.i0,000, of nl i ich $109,000 i.; rcqucstetl n y  a gif t  or gr:mt. 
f o r  the  cause of a public cllaritablc c>nterpriw. Tlie p r o p o w l  1o;11i 
is  to r u n  f o r  th i r ty  years, the  a ~ l n u a l  ~ ~ i a t i u i t y  or cur ta i lmel~ t  beirig 
$11,666.67, a i ~ d  t h e  iiitercst r a t e  is f o u r  per cent per  aul ium; tlie 
a\cr;1g12 :~mourlt required n~ll iual ly  to  a m o r t l a  the e l ~ t l l e  loan \ \ i l l  be 
$13,666.67; anel tlic court filrtls t h a t  i n  al l  l iulila~i probal)ilitg tlic~ ill- 
c w a w d  a p l ~ r o p r i a t i o n  :r~iel i~icwl~ie frolii l)ay patients \ \ I  1 a lnuui~ t  to  a 
burl1 largely 111 cucocss of $35,000 p w  annum, thus  lea\ ing a surplus of 
approximately $16,333.33 o r r r  arrd a b o \ r  the amour11 n~c~esinl .y  t o  

a n i o r t i ~ e  said loan. T h e  court fillcls tha t  the propowl,  ~f coi~su~li l l~ntc~t l ,  
will cause tlre llospital to be s e l f - s u i t a ~ n i ~ ~ g  :111(1 the go1 ( r i l l l l ~ ~ l t  of t l l ~ ~  
United States  h a s  r twgil ized that  fact  and  apl)rol-etl said loan, ulrt11.r 
the terms and  co~lditiolis as  set out i n  the appllcatioii attacllctl t t ~  tlle 
ausncr ,  nl l ich is  lierciilhtd'orc refcrrcd to  arid lllnde n p a r t  of tliescl 
fintlillgs of fact.  T h e  court also filitls tha t  the gorcwling botly of tlle 
r i ty  of Ralr igh,  tlie Raleigh Alcaclciny of i\letlicilic,, 11 hicall c o ~ n ~ ~ r i s c s  tht 
niajor i ty  of the leacling p11;rsici:lns of the  city of R;lleigh, tlic. I ar ions 
civic clubs of the ci ty  of Kaleigli, a ~ ~ d  the  public gel~eral ly ,  11rc of tlic 
opinion tha t  said loan ought to be appro \ed  and t h a t  tlie consu~llnlat iol~ 
thercof will be f o r  the mater ial  l~enefi t  of Rex  IIo,pii ~l : n ~ d  of tllc 
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objects of charity for which it was originally instituted; and the court 
further finds as a fact that  if said loan is not permitted by the court 
and consummated, that said hospital and those for whom it was orig- 
inally instituted d l  suffer a serious and irreparable loss. 

The changed conditions as hereinbefore indicated have so altered the 
situatiou since the year 1839, when the will of John Rex was filed for 
probate, that the trustees of said hospital will either have to forfeit 
their trust or borrow such funds as may be necessary to place the same 
ill a condition such as is  hereinbefore referred to and thereby meet 
the demands of the public and of the sick and afflicted poor of the city 
of Raleigh, for a modern, up-to-date hospital. The  court finds that  the 
borrowing of this money is an absolute necessity for the further con- 
tilluation of the merciful and charitable facilities offered and extended 
to the public generally by this institution and as foreseen alid con- 
templated by John  Rex a t  the time of the execution of his last will and 
testament. 

11. The court further finds as a fact that Rex Hospital is a public 
Lody corporate in contemplation of law and also within the purview 
of the ruling of the Federal Emergency Administration of Public 
M70rks. 

r ~ ~ o ~ l  the foregoing filtdings of fact the court concludes: 
1. That  all 1,ersons interested in this controversv are now within 

the jurisdiction of the court and properly before tlie court. 
2. That  the defendant, board of trustees of Rex Hospital, on account 

of the facts as found, and under the will of John Rex, deceased, is a 
public charitable institution rather than a strict charitable t rus t ;  that 
under the provisions of the will of said John Rex, there is no restriction 
upon the powers of alienation, nor is there any restriction upon the 
borron-ing of money and the pledging of the corporate property as 
security for such loan; that the interest of the public generally and of 
the sick and affficted poor of the city of Raleigh are sufficient, under 
the facts and circumstances hereinbefore found, to give to this court, 
in i ts  equitable jurisdiction, the poner and authority to approve the 
contemplated loan hereinbefore referred to, and the court does approve 
the same. 

The court holds as a matter of law that it is absolutely necessary 
for said board of trustees of said hospital to consummate said loan in 
order to prereiit a forfeiture of said property under the escheat laws of 
S o r t h  Carolina; and the court does now hold as a matter of 1a~v 
that said trustees, in their corporate capacity, have the full pover to 
accept said loan and to pledge as security therefor the physical property 
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now in their hands, by way of mortgage, deed of trust, or other legal 
instrument, and to  do and perform all thing? nccesssry and proper 
to tlie consummation of said loan, according to the term: and conditions 
described in the pleadings; the proceeds of which are to be used solely 
for the purpose of improving the present hospital building and equip- 
ment, or the constructioi~ of such additional buildings arid the purchase 
of such additional equipment as may be necrssary for the carrying out 
of the plans submitted to the United States Government 

I t  is therefore on motion of Thos. W. Huffin, attoriiey for the de- 
fendant, considered, ordered and adjudged : 

1. That  the defendant, board of trustees of Rex Hospital, a corpora- 
tion, be and i t  is hereby authorized, empowered and directed to con- 
summate the loaii referred to in the pleadings and in this juilgnient, 
and to executc and dclirer to such trustees or agency of the United 
States Goverriment as may be required, a mortgage or tleed of trust 
upoil the physical property belonging to said Rex Hospital, and to 
execute and deliver to the same person or government:d agency, such 
other legal instruments as may be required, pledging said propertj. as  
security to said loan, and to execute such notes or bonds as may be 
necessary, representing the indebtedness irivolvcd, and to ilo any and all 
things which may be found necessary to a proper and legal conclusion of 
said loan;  and the defendant is  hereby adjudged to h a r e  full power to 
accept said loaii from the P. W. A. Corporation; and the plaintiffs' 
prayer for a restraining order i s  hereby denied, and the plaintiffs' 
cause of action is hereby dismissed, i t  being found as L fact that this 
action was brought solely for the purpose of restraining the defendants 
from consurnmating the said loan. 

2. That  the defendants recover their costs to be tased against the 
plaintiffs. HENRY A. GRSDY, Judge Presiding." 

The plaintiffs excepted to the foregoing judgment a i d  appealed to 
tlie Supreme Court, assigning as error the holding of thck court that  the 
corporate defendant has a right to accept a loan of noriey from the 
Public Works Administration, and to secure the payment of the same 
by a d i d  mortgage or deed of trust on the property, rtlal or personal, 
owned by said defendant. 

TI. Sfaton Imcoe and M'. 11. Yarborouyh  for plainfifi's. 
Thos .  $1'. Rufin for dcfendants.  

CONSOR, J. The land situate in the city of Raleigh, on which Rex 
Hospital is  located, was conveyed to the defendant, trustees of Rex 
Hospital, a corporation created by the General Assemb1;r of this State, 
by a deed dated day of August, 1893. This deed was executed by St .  
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John's Guild, a corporation organized under the laws of this State, 
and is duly recorded in the office of the register of deeds of Wake 
County, in Book 124, at page 179. B y  virtue of this deed, the corporate 
defendant, trustees of Rex Hospital, is now the owner in fee sirnple 
of said land. There is nothing in the deed, which appears in the record, 
which limits or restricts the title or estate of the defendant, in or to 
said land, or its right to convey the same by deed or mortgage. I t  
appears, however, from the record, that  the purchase price for said 
land was paid by the defendant out of the proceeds of the sale of a 
parcel of land, containing twenty-one acres, which was conveyed to the 
defendant by the executors of John Rex, pursuant to the provisions of 
his last will and testament. John Rex, a citizen of this State, aud 
a resident of the city of Raleigh, died in 1839. H i s  last will and testa- 
ment was duly probated and recorded in  the office of the clerk of the " & 

Superior Court of Wake County, and contains the follo~ving : 
' ( I t  being my  desire to provide a comfortable retreat for the sick and 

afflicted p o k  belonging t d  the city of Raleigh, in which they may have 
the benefit of skillful medical aid and proper attention, it is my will 
that  a lot or parcel of land containing twenty-one acres adjoining the 
city of Raleigh on the southwest side, beiug the same purchased by me 
of the comnlissioners appointed for selling a part  of the public lands, 
and nhich is comprised-in the general devise of all my lands to the 
aforesaid Duncan Cameron and Geo. W. Mordecai in trust as before 
mentioned, be appropriated for the erection thereon of an infirmary 
or hospital for the sick and afflicted poor of the city of Raleigh and for 
110 other use or purpose whatsoerer. 

"And for the endowment of said hospital as far  as I have the ability 
to do so, it  is my will that  all the money belonging to me, all the debts 
due me, and all the rest and residue of my estate hereinbefore given, 
devised and bequeathed by me to the said Duncan Cameron and Geo. W. 
Mordecai in trust and not otherwise specially appropriated be, and they 
are hereby appropriated to the endownlent of said hospital, a d  when- 
ever the constituted authorities of the city of Raleigh shall legally 
appoint trustees capable in law of holding the same, then the said 
Duncan Cameron and Geo. W. Xordecai or the survivor of them, or 
the executor or executors of the survivor of them, shall convey the said 
lot or parcel of land and the fund accruing from the money belonging 
to me, the debts due and the rest and residue of my estate as above 
described to the said trustees, or their successors duly appointed in trust 
forever, for the execution and endowment of such hospital, and no other 
use or purpose." 

After the probate of said last will and testament, the General Assem- 
bly of this State, by chapter 6, Private Laws of 1840-41, authorized 
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the conlmiqsionrrs of the ci ty  of Raleigh, to n o n i i ~ ~ a t e ,  and  with the 
n l ~ l x o r a l  of the  S u p r r m c  Cour t  of t h e  S ta te ,  to  appoint  f i re  persons a s  
trli*teei of R c s  Hospi tal .  T h c ~  saitl persons and their accessors  were 
dcclarctl t o  he a body corporate by tlip nanlc of t h c  "trustres of Rcx  
ITosljital." T l ~ c  saitl corporation T ~ S  authorized to receire anil hold 
the property antl effects devised, a11d hequeathecl by J o h n  R c s  by his  
last ni l1  and  test:rment, and  to use and  apply the same to and for  the 
purposes spccifictl i n  said will, and no otlicr, and also to  receire and  
holtl donations of lands and  personal property fo r  tllc , ~ u r p o s e s  aforc- 
said. 

Srct ion 3, c1lnptc.r 6, P r i r a t e  1,a~r-s of Kort l i  C ~ r o l i  la.  ISM-41,  is 
a s  fol lons:  

LLA\ntl be i t  f u r t l ~ ( ~  enacted:  T h a t  tlw conmiii~ioiic.rq t f  t h e  city of 
Ral(+i, f o r  the t ime heing may,  a t  a n y  antl a l l  time?, hy petition i n  
q u i t y  i n  thc  Supreme Court,  call on tlir said trustecs fu r  a n  exhibition 
of their arcounts mid doings i n  discliargc~ of th i s  t rust ,  and such 
pro iwdings  shall be sulnrilnry, anil the  Court  rnay makc. ally order o r  
ordcrs therenpoi~  froill t imc to time. as  ma> bc  nccrJcsaiy to enforce a 
~ t r i r t  r o n ~ p l i ; m ~ e  \r it11 the tlcsign of the  testator, to  corrtmct and  prevent 
ahuies, to  re l i io~  e or di,place a n y  trustee o r  t r u s t e ~ s ,  n l  o h ~ l l  a p p r a r  
to 1 ~ 1 ~  c been gui l ty  of a n y  wilful  defaul t  or gross ncglect i n  t h e  discharge 
of hi, duty,  o r  to 1 1 a r ~  h c c o n ~  i~~coml)e t i>n t  by bodily or lrwrital ill- 
firniity; ;111(l g c ~ ~ i ~ : r l l y  to  do and  order n l m t  sllnll setm to tlip saitl 
Court  beit i n  the  pren~ises." 

T h e  qucflt'on 1)rcwmtcd hy  th i s  appeal  i s  not ~ h r ~ t l i c r  triistee.;, indi- 
~ i t l i i a l  or corporatr.  n l ~ o  o ~ r i ~  property, r w l  or persunal,  i n  fcc .iuiplc 
or ahsolutc>lj-, but v h i c l ~  is  su l~ jcc t  to a cliaritablc t rust  i lnpo~ei l  t l ierco~l 
by t l ~ c  testator,  g r a l ~ t o r ,  or o t h ~ r  donor ill the \\-ill, dectl, or other i l ~ s t r u -  
il~eilt  by n.llic11 t 1 1 ~  tr~1.t n as createil, in  tlw absence of mpreqs a u t l ~ o r i t y  
c.o~itaiiictl i n  saitl n ill, deed or other i~ lc t rument ,  h:r~ c tllc. ~ I U T \  cr, n it11 
or nitliout t l ~ c  a l lp ro \a l  of a court of ronipctc~l t  j ~ n - d i ~ r i o l ~ ,  to c o n ~ e y  
said 1 ) r o p r t y  11) m o ~ t g a p e  or dceti of t rust  to securc. i i io~ic~y borroned 
by wiil trnitecs, ill good fai th .  to  cwabl(3 them to i n ~ l ~ r o \ c >  or ad(1 to  
bait1 property, a11t1 tlicrehy to presencL or elllarge t1ic.i~ faqiliticy f o r  
carrgnlg out the  charitable purpose of their  tc.>tator, gruntor. o r  donor. 
F o r  o b ~ i o u s  rcawnq, t l m  quebtiou ra~ l i io t  he clecitlctl. lilt1 o u g l ~ t  not  
to  hi. t i i scuwd I)\- this Court  unless anti i i~ l t i l  i t  has  hccii properly 
and r lcar ly l)rc.seiitctl fo r  tlccisioii. See, TT71 i g h f  r .  ,11( C;cc, c l i l f c ,  32 ,  173 
S. E., 31. 

I t  Mas hcltl by this C'ourt i n  S l r u t i ~ z o i i h o ~ r s i  r .  Il'olfi,, 1 9 1  S. ('., fG0, 
133 S. E., 03, tha t  i n  the abqeircc of xutliority f r o m  the gran tor  ill the 
deed by \\hiell a charitable t rust  \\a. croated, and of the appro \  a1 of a 
court ~ r i t l i  equitable jurisdiction, the tr11stec.s llatl no s11c11 poncr .  111 
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tha t  case. the trustees of a charitable t rust  liad executed a mortgage 
on the lalid held by them to secure money borrowed by the  trustees, an( l  
expended by them i n  tlie i t i iproremei~t  of the propc.rty. It was l ~ c l d  
t h t  the mortgage was yoid, because the trustees had  n o  p o m r  to conr.ey 
the l a ~ l d  by mortgage. T h a t  case was clistii~guished f r o m  TIall F .  Q u i i l n ,  
190 N. C., 326, 130 S. E., lS,  i n  which i t  was lirltl tha t  a mortgage 
executed b,v a corporate trustee t o  ,?cure ilotes f o r  borroned money n; ls  
valid. I n  the la t ter  case. t h e  corporate truqtee \ \ a s  authorizetl by thc 
s tatute  by n h i c h  it  n-as created, to use a i d  enjoy, alien, exchange, ill- 
vest, cotirert and reinrest all  i t s  property and assets i n  like mariner n-it11 
other c o ~ w o r a t i o i ~ s  sirnilarlr cllartcretl. T h e  s tatute  n.as coilstrucd Ijv 
this  Court  as  aut l ior izi i~g the  corporate trustce to inortgage as  well as  
to  sell ant1 convey i ts  property. I n  tha t  case, tlie mortgage liad not been 
approved by a court of competelit jurisdictioil. 

111 El le ihcrs t  v. P y f l ~ i a l t  (Ky.) ,  63 S. Mr., 37,  t h e  questioll presented 
to tlie Court  of .Lljpeals of Kentucky was whetller the trustees of a 

A 

charitable t rust  created by a d l ,  with the  a p p r o r a l  of a court of 
coinpeterit jurisdiction, 011 the facts  inrolred i n  tha t  case, hat1 tllrl 
power to mortgage the property (1e1 ised a ~ i d  bequeatlled to the  tru3tct.s 
fo r  the  establishtnent and  n~aiiltenailce of a liosl~ital.  T h e  ~ U ~ C . ~ I I C I I ~  of " - 
the C'ircuit Court ,  which hat1 original equitable juristlictioii, approvilig 
tlie mortgage, n a s  affirmed. I11 tha t  case, i t  was provided i n  the 
ni l1  of the testator that  the t r u s t e e  should report,  aiiilually, all  their  
acts and doings to tlie liigliest court ill the c o u ~ l t y  i n  \ \ l~ ic l l  the 1losl)ital 
n a s  located, having equitable jurisdiction. 111 tliat ca5e ~t is s c ~ i t l :  
" I t  noulcl be uilfortunare if there was no poner  anywhere to enable tlie 
t rus tws  t o  r c l i e ~  e the in*titution of its present e i n b a r r a s r m c ~ ~ t ,  a i ~ t l  
place it  ill a positioii nl iere  it  can take care of the sick, aild thus nccolil- 
plish the  bei~eficial purpose of the  testatrix." 

111 the itibtant case, it  is  expressly p r o ~ i d e d  by the s tatute  by nl l ich 
the  corporate tlefendallt, trustees of Rex Hospital,  was createtl, tliat 
said corporatioll should hold the property, veal and perso~lal,  u l i i t* l~  
sliould be coilvcyed to it  by the executors of J o h n  Rex, pursuant  to tile 
uroyisions of his  mill, or which should be dollateti to i t  froni tirne to 
time, subject to such orders as  a court of equity shoultl malie. F o r  
this reason, the judgment of the Superior  Court,  ~ r h i c l l  hat1 origi11;ll 
jurisdictioli of th i s  action, on the fact3 found by said court,  appro\ilrg 
the mortgage or deed of trust,  which the corporate dcfenclant, trustec of 
R e x  Hospital,  h a s  agreed to execute to secure t h e  loan to be n d e  to it  
by the Public  V o r k s  LLdmlriistration, is 

Affirmed. 
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C. E.  LIGHTNER AND R.  H .  L IGHTNER v. CITY O F  RALFlGH,  A MUNICI- 
PAL CORPORATION; GEORGE A. ISELEY,  AIAYOR A N D  COMMISSIONER OF 

F INANCE;  C. C. PAGE, C O ~ ~ ~ ~ I S S I O N E R  O F  PUBLIC WORKS; AND CARL L. 
WILLIAMSON, COMMISSIONER OF PUBLIC S A F E T ~ ,  COUSTITUTIKG THE 

BOARD OF COMMISSIONERS ASD GOVERNINQ BODY OF TIIE CITY O F  RA- 
LEIGH.  

(Filed 2 May, 1934.) 

1. i'vIunicipa1 Corporation E d: Easements A e-- 
A municipal corporation can acquire no easement in lands by the  

continual discharge of r a w  sewage in  a s t r ~ a m  running through the  
lands when such ac ts  consti tute a public nuisance. 

2. Limitation of Actions B a - D m g e s  for trespass to land from sewer 
system prior to three years from institution of action a r e  barred. 

Where a municipal corporation constructs a sewer system n hich empties 
quanti t ies of r aw  sewage and  other ohnoxious ma t t e r  in a stream, v h i c h  
mat ter  i s  periodically washed ugon coutiguous lands  by freshets,  i n  a n  
action against  the  city by the  owner of the land, all damages to t he  
laud based on trespass occurring prior to three years before tlle institu- 
tion of the  action a r e  barred by the  three-year s ta tu te  of limitation, N. C. 
Code, 403, 441(3) ,  mid a n  instruction to tlie jury to this effect i s  not  
erroneous. 

3. Same--Where trespass to land by sewer system is continuing and has 
existed for more than three years plaintiff may recover only increased 
damage resulting since three years prior to institutiort of action. 

Where plaintiff brings action against  a city to recover damages re- 
sulting to  plaintiff's lands from the  city's se\\er  s>stelu,  alleging t h a t  
the  city discharged ram senage  and  other obnoxious mat ter  in to  a s t ream 
running by plaintiff's land and  tha t  such nlattcr  was  per odically \\ashed 
upon pl:lintiffls land by freshets,  greatly damaging tllc land and ren- 
deriiig i t  impossible of use o r  habitation,  and  demands tlie recovery 
of permanent damage fo r  such nronqful  tahing, t he  trt>zgass i s  a con- 
tinuing one, a n d  n h e r e  t he  first ac ts  of trespass a r c  barred by the  
three-year s ta tu te  of limitation, X. C .  Code, 441(3) ,  a n  instruction t h a t  
plaintiff could recover only the  differelice in tlie value of the land before 
and a f t e r  t he  three-year period prior to the inutitution of the  action i s  
not erroneous, and where the  jury finds t h a t  there  \ \ a t  no incrcase in  
tlle damage to t he  land subsequent to three ) ea r s  prior ~ I I  the  iilstitution 
of the action, a verdict t ha t  plaintiff recover notlling n 11 be upheld on 
appeal. 

4. Trial E e: Municipal Corporations E d- 
Where plaintiff, i n  a n  actioll to recover damages to lallds f rom a 

muuici11:11 sewer system, desires more specific and detailed instructions 
on the  issue of permanent damage he should present prayers for  speci?ll 
instructions. 

5. Trial B a- 
Where tlle issues submitted ar ise  upon the p l e a d i n s  and a r e  dc- 

termillative of the facts ill dispute they \ \ i l l  ?lot he held for  er ror  on  
appeal. 
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6. Appeal and Error A * 
On appeal in a civil action the Supreme Court is limited to matters 

of law or legal inference. Art. I V ,  see. 8. 

APPEAL by plaintiffs from Grady, J., and a jury, a t  January  'Term, 
1934, of WAKE. NO error. 

The  plaintiffs, C. E. Lightner and R. H. Lightner, instituted suit 
13  February, 1932, against the city of Raleigh for recovery of pernianent 
damages to plaintiffs' lands by reason of the city of Raleigh emptying 
its raw sewage into Walnut Creek adjacent to plaintiffs' lands. The 
facts substantially, are as follows: Walnut Creek is the natural drainage 
for all that  portion of the city south of Hillsboro Street and X e x  Bcrn 
Avenue including the various State institutions west of said city. The 
Holleman Road, State Highway S o .  10, where the same crosses thls 
creek, about half a mile south of the present city limits, is the nester11 
boundary of plaintiffs' land and Walnut Creek for almost a mile is 
the northern boundary of plaintiffs' land. The city of Raleigh, under 
chapter 207, Private Lams of 1889, was authorized to establish a bjsteni 
of sewerage. The early part of 1890, the city established the Walnut 
Creek system. This system had two outfalls iuto Walnut Creek. Oue 
of these was about 300 yards below the pumping station, which pumps 
the city water supply from Walnut Creek, and west of the said highway 
S o .  10. This was known as the southwestern outfall. Another outfall 
into said creek was east of the intersection of said highway and Walnut 
Creek. I n  1910, the city built an  impounding reservoir on Walnut 
Creek above the reservoir a t  the pumping station and in 1923, another 
impoundiiig reservoir called Lake Johneon was built still further up  
Walnut Creek. The waterworks and sewer system were extended, revised 
and the outfall in Walnut Creek enlarged in 1923. Many new sexer 
connections Tvere made between 1918 and 1923 arid in the latter ypar the 
outfall just east of the intersection of said highway and TS'a1:iut Creek, 
then a 12-inch main,'was found too small and the main divided and a 
larger additional outfall constructed emptying into the creek further east 
also opposite plaintiffs' lands. The  sewer lines from State College, 
penitentiary, State Hospital and blind illstitutions have been corinected 
to these sewer lines in 1922 and 1923. I n  1917, the plaintiffs bought at 
a land sale a 94-acre tract on Walnut Creek and in  February, 1926, 
purchased 60.8 acres lying between the first tract and the highwax 
KO. 10, making about 1.55 acres of contiguous land, all part of tlie same 
original tract, and bounded by said highway on the west and Walnut 
Creek on the north. At  the time of plaintiffs' first purchase, 1917, tlie 
city had one main emptying raw sewage into Walnut Creelr at a point 
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just east of the intersection of. the highway, Route 10, and TfTahut 
Creek. This main has been continuously used by tlie city for said 
purpose. 

When plaintiffs bought the first tract i n  1917, one sener main then 
emptied into Walnut Creek just east of the highway and just above tliis 
tract, but the sewage was not then noticeable and did not interfere with 
the use of said lalid. Plaintiffs were ill busiiless as undertakers, had 12 
head of horses aiid bought the tract largely on account of the good 
ineadow. They farmed it from 1917 to 1926, cut hay in the ~lieiitlon, 
hauled sand from tlie creek and sold i t  to the city. The place had 
one house on i t  arid plaiutiffs built another four-room liouse, a couple 
of tobacco barns arid a packhouse. About 1926, as auton~obiles had tlis- 
placed horses in plaintiffs' business and the plaintiffs bought tlie addi- 
tional 60.8 acres adjacent oil vest to said 94 acres and courerted the 
whole 155-acre plaiitatiou into a dairy. Fo r  this purpose plaintiiTs 
erected a building, built a silo a i d  concrete dam on a stream tributary 
to Wahiut Creek a t  a total cost of between $3,500 aiid $4,000. That  
at the time of this installation, about 1926-27, the se,rage corrdition 
i11 the creek was not ~ i o t i c ~ a b l y  bad, but soon thereafter the water 
slackelled off in the creek, it became rery  sluggish, prii~cipally all the 
water tliat was flowing would be conling out of the scwer pipes and 
excrement, toilet paper and whaterer goes tlirough a sever would bank 
up in the stream all tlirough the dry season, the filth about waist deep, 
the11 whe i~  rain or flood came, i t  would lift u p  this stuff and spread 
it out all over the meado~r,  leaving excrement, etc., on the land wlici~ 
water receded; that as this coldition developed a i d  gre7v norse, p la~i i -  
tiffs ahandolied tlie pasture; tliat bacteria count in the inilk became so 
l i igl~ that plaintiffs fenced off tlie rnradow to keep thc co\w out ant1 
subseclueiitly liad 110 land with grass or1 it and had to feed the cons 
alrnost entirely to run  tlie dairy. That  when plaintiffs acquired either 
of said tracts there was no artificial bank 011 the riortll side of the creek 
opposite plail~tiffs'  lands and the water coming under the bridge, liigh- 
way S o .  10, .~rei i t  largely over on the left side of the creek opposite 
plaintiffs' l a ~ ~ d s ,  but some time after plaintiffs bought the last trnc2t the 
city trash wagoils begail to haul stuff a d  clulnp it 011 lic north bank 
of tlic creek; this clumping n a s  co~itiriuecl until a dikc, was t11crel)y 
built oil tlie 11ort11 bank of tlie creek wide enough for these trucks to 
run d o v i ~  and back until tliis dike extended do\rn the creek from tlic 
bridge possibly 600 yards and as high abovc. the c r c ~ k  :is a mall. TIIP 
effert of this dike, nhich has bccn built up  since 1967 and added to, 
mas w11m the water in time of freshet shot under tlie bridge inste~itl 
of goiilg down on tlie left-hand side of the creek, threw every 11it of 
i t  011 plaintiffs' property, going over the \\hole of tlie nleadow in time 



N. c.] SPRING TERN, 1934. 499 

of freshet. T h u s  water,  sand and  sewage f rom the creek went over 
plaintiffs' property,  into t h e  fresh streams, which crossed plaintiffs '  
lands. dammed them and caused the sn.amp to spread out on the other 
f a r m  land of the  plaintiffs and damaged tha t .  T h a t  i n  the  la t ter  par t  of 
1029, the condition h a r i n g  grown steadily worse, plaintiff? f i l idly 
abandoned the d a i r y ;  that  tlie stench created by the sewage became so 
bad tha t  people could not l i r e  i n  tlie lionies oli the place, and since that  
condition existed the  place has  been rendered practically ~rort l i lcss;  
tliat some people h a w  occupied the houses just to keep them f rom being 
hurnetl;  tliat since 1920, the place has  become practically worthless 
atid plaintiffs testified t h a t  i n  their  opinion the damage amouiited to 
betweell $15,000 and  $20,000. 

Tlie defeiidalits denied tha t  plaintiffs had tlie r ight  to recorer and set 
u p  tlie fol lo~ving defenses: ' T I .  T h a t  defendant has  d u ~ i ~ p c d  its scnage 
into said TYalllut Creek, and  tliat tlie orerflow of said T a l u u t  C'reeli 
has  bee11 tlic same f o r  more t h a n  for ty  years ;  tha t  defentlaiit has  ac- 
quircd a 1)rescriptive r ight  to use said TTalnut Creek and tlie lands 
vitlii i i  i ts  owrflow boundaries, by  sucli use ;  alid t h a t  defendant without 
v-airil~g. it2 r ight  liereuader, specifically pleads said adverse use of snit1 
creck f o r  ncarly for ty years, and for  more t h a n  twenty year?, ill bar  
of plailitiffs' r ight  to recover licreundcr. T'II. T h a t  if the  plaintiff: 
h a r e  a n y  clailii or r ight  of action against the  defendant by reasoil of the 
mat te r s  ant1 t l h g s  allegctl i n  the compla i~ i t ,  nl i ich is  again c y r c s \ l y  
denied, that  sue11 claim or r ight  of action matured  more than  two > e a r s  
pr ior  to '3 S o r e m b c r ,  1031, the date  011 nl i ich the plaiiitiff prcaelitec! 
his  said alleged claim t o  the board of commissioi~ers of the city of 
R d e i g h .  and such claim is accordingly f o r e w r  barred by the provisioi i~ 
of sectioii 442 of t h e  Coiisoliclated Statutes  of xortli C:lrolina, and 
said section i s  expressly pleaded i n  bar  of ally rccol-er- by tlic pl:li~ltiffs 
lierein. I'III. T h a t  if the plailitiffs h a l e  a n y  claim or  cause of ac t io~i  
oil ticcourit of tlie matters  and tliiligs alleged i n  tlie coniplai l~t ,  wliicli 
is  again espressly deiiiecl, tliat such claim or  r ight  of action, ant1 the 
happening and  iilflictioli of tlie alleged i n j u r y  to tlie property of the 
plaintiffs therein coniplaii~etl of, occurred more than  ninety days pr ior  to 
0 Sovrn iber ,  1031, the date  of the filiilg by the  plaintiff's of their 
:!llcgetl claiiii with the comniissioners of the  ci ty  of Raleigh, ailti the 
plaintiffs' r ight  of action is accordingly barred by reason of the pro- 
r i ~ i o i i s  of section 2, of -1rticle S S I I  of the charter  of the city of 
Ralc~igli (S. C'. P r i ~ a t e  Laws of 1913, chapters  59 and  60, aiitl acts 
an ie~ ida tory  thereof) ,  ~vl i ich said section is expressly pleaded i n  bar  of 
recoTery of t h e  plaintiffs. IX.  T h a t  if the plaintiffs have a n y  causc 
of action b ~ .  reason of the matters  and  things allegetl in  the complaint, 
which i s  again expressly denied, tha t  sucli cause of action accrued more 
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t l ia~i  three years next preceding the comniencement of iliis action, and 
the said three-year statute of limitation is  hereby esprcwly pleaded ill 
bar of any recoxcry herein. X. That  if the plaintiffs ha re  any cause of 
actio11 by reason of the matters and things allcged in the complaint, 
TI hich is ag:lin expressly denied, that  such cause of action accrued inore 
t l ~ r n ~  ten years next precediug the commencemmt of this action, and the 
said ten-year statute of limitation is hereby expressly pleaded in bar 
of ally recovery herein." 

The following issues ncrc  submitted to tlie jury and their arisners 
thereto : 

"1. -\re tlie plaintiffs t l ~ e  owiwrs of the lands descrihd in tlie conl- 
11lni11t ? .\nq\\ er : Yes (by eol~sent) .  

2. I I a s  the scwcrage system, with mains cinptying iiito Walnut Crwk, 
bcwl o p r a t e d  by the tlcferidarlt openly, i~otoriously, i l n in t~ r rup te t l l~  
:inti atlxersely, and a t  all times substalitially in the same co~iclition, for 
more tl1ai1 twenty years nest before the c'omn~ei~ccl~leiit of this action 
as  allcgetl by the defentlarlt ? ,\nswer : No. 

3. H a \ e  the lands of the plaintiff been damaged by t l ~ e  niaiiitcnance 
aiid operation of said sewerage systein as allcgcd in the co r~~p la in t ?  ,in- 
sncr  : S o .  S o t  since 13  Fehruary, 1929. 
1. I s  the plaintiffs' cause of action barred by the tliiw-ycar statute 

of 11ii1itation as alleged in the ansn cr. ? A h s v  cr : yes, for all  damage^ 
owurring prior to 13 February, 1929. (Ansuered by tlie court.) 

5. Wha t  damagcs, if anything, are the plaintiffs entitled to recover 
of the tlcfenda~lt by reason of thc operation and maii~tenance of said 
scncragc system ? -111swer : Nonf,." 

The plaintiff's teutlercd the follo\vii~g issues: ''(1) &Ire plaintiffs t l ~ c  
onuers of the l m d  described i n  the complaint? ( 2 )  H a s  plaintiffs' land 
bceu damaged by the installatiou and rnai~~tciiance of ihe defentlants' 
seuc,r system as alleged in the complaint? ( 3 )  I f  so, nliat permanent 
tlan1agt.s are plaintiffs entitled to recover?" Thc  court (eclined to sub- 
mit tlie a b o ~  e issues; exception and assignnient of error by plaintiffs. 
The  court fornlulated the fire issues aborc set forth am1 the plaintiffs 
iri apt time objected and excepted and ass ignd error. 

r 7 l l ie  esceptions and aqsig~~ments of error made by plaintiffs and neces- 
sary facts will be set forth in the opinion. 

l\lurray Allen and Briggs Le JT'est for plaint i fs .  
J .  J I .  Broughton and Charles G. IIarris for defendants. 

CLARRSOS, J. T l ~ e  controversy succinctly is to the effect: (1 )  That  
defe~ltlant is emptying its sewage into Walnut Creek and started doing 
so early in 1890. ( 2 )  111 1910, tlie city built a11 impounding reservoir 011 
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Walnut Creek above the reservoir a t  the pumping station, aud in 1923 
another impounding reservoir called Lake Johnson was built still 
further up  Walnut Creek, and extracted the natural flow of water from 
Walnut Creek and turned i t  back in filth, through the sewer systen~. 
(3 )  The vaterworks and sewer system were extended, revised and the 
outfall in Walnut Creek enlarged in 1922-23. (4) John Bray, ~ h o  
was comniissioner of Public Works for the city of Raleigh for four 
years, the last year, 1923, a witness for the plaintiffs, testified, in pa r t :  
"Of course, there were a great many houses built in the eastenl, as 
well as over all the city as f a r  as that goes, and that increased the 
capacity of tlie sewage. -111 of the State institutious having increased 
their numbers, including State Col l~ge ,  which in 1911 was about nearly 
five hundred, and in 1929 about nine hundred a n d  now about eleven 
liundred. And the penitentiary and the asylum, the blind ir~stitution 
have come in since then, all connected to sewer lines enlptging into 
Walnut Creek. I couldn't tell you as of the year of 1929, how much the 
uatural flow of the water in the creek had been diminished by these 
various changes, building and other things, but I think the sewage, 
increase capacity on the sewage, would be around thirty per cent. I 
might say between 1917 and 1929. Most of the increases in houses and 
population in the institutions took place in 1919 and 1929. The third 
sewer line above Liglitner's land was put in in 1923. These institutions 
came in the sewer system about five years prior to that time." 

( 5 )  R. L. Crocker, a witness for defendant, who has been in the 
real estate business in Raleigh 20-odd years, testified, in pa r t :  "I hare  
a fa i r  knowledge of the general occupancy of property in the southeast 
sectioli of the city. I should think four or fire hundred houses have 
been vacant in the last four or fire or six years. Even today there 
are many vacant houses. At one time, a lot of Kegroes worked for 
It. G. Lassiter and those houses were built out there and they occupied 
them. Since then, the Segroes have gone elsewhere seeking employme~it. 
This condition of vacancy which I ha re  described existed in that section 
of the city." (6 )  J. A. Rh i tman ,  director of the Utilities Division De- 
partment of Public Works, witness for defendant, and connected with 
the city in an  engineering capacity since 1923, testified, in pa r t :  ''111 

Raleigh, our per capita consumption of water from the filter plant 
runs about fifty-seven gallons; infiltration amounts to another ten gal- 
lons, with a total of sixty-seven gallons per capita a t  the present time. 
What I meant by my reference as to gd lon  for gallon mas that you 
will eventually deposit the same amount into the sewer system as you 
consume. That  is  tlie experience generally from a long calculatioll. I 
have the record of the volume for 1926. The actual amount will daily 
average four and seven-tenths million gallons. I n  1929, it averaged 
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:\bout three rilillioll per  day,  t h a t  is, tlicrc x a s  nlore than  a millioll gal-  
lons lcss per  d a y  ill 1929 tllan there was ill 1926. T h e  r ~ c o r d s  indicate! 
t l ~ a t  tllc n r t i ~ a l  dunipage into TITalnut C r w k  Tvas l i m  i n  19.39 tllali i t  n a s  
i n  1926. There  h a s  Iwrn a grntluirl tlecre:~sc> t3\-txr s i n w  1926, u p  to the 
1 u ~ s ( ~ n t  time." ( 7 )  I t  \\-as ill e~- i t l c l~ce  a1111 col~tciltlt~tl 117 tloftwtla~it:  
"'l'lmt a t  the t ime tha t  p l a i ~ ~ t i f f  purc.liased the prcniiscs nllcge(l to h a r e  
bcm claniag(d, tlic smvapc f r o m  the  rn t i re  s o u t l ~ c r n  portiou of tlie r i ty  
of Raleigh n-it,: Iwilig tlurlil~ccl into said creck :rnd the pl~i int i f fs  were 
:ultl should Ila\.c~ l w c ~ i  a t l w r t m t  t o  tha t  f a r t  ; tEi:~t thyv k~ien .  of the  
rollstrlwtioi~ or c s t c ~ ~ s i o l l  of t h e  atltl i t ioi~al wn-er 1i11e runriing cast alitl 
vcst  nntl i~intle no objection thereto. T h a t  pr ior  to  the til;le the plai~l t i f fs  
~ ~ n r ~ l l a . ; c ~ t i  snit1 trncdt of Ialld, former owners operated f i m n s  thereon and 
this is the f i n t  allti ollly t ime ;ally owilers thercof 11:rve (witipl;~i~ietl or 
:tll(>gctl tha t  said 1t111d \\.as tlamagctl or affectcvl I,;\. the  tlischargc of the 
s:~itl sc>\vcr illto said croeli." 

C'llnpter 207 ,  I'rivatcl Laws  of ISSD, ''A11 act  to amoiitl the  charter  
of tlic. (-it)- of Ralrigll ,  Xort l i  ( ' a ro l i~ l ;~ , "  s c c t i o ~ ~  3. suhse-tic111 1? ill pa r t  
is a s  fol lo~vs : "Tllc~j- itlay also construtst or culltract fo r  the construction 
of a syht~111 of s ~ ~ ~ i - o r : ~ g c  for  the vity, a i d  protect and  rcgulatc. the same 
1iy a d q n a t e  or t l i~~:~uc.cs;  :ri~cl if i t  sliall bc Iwcessary, ill o i , t a i ~ i i ~ ~ g  llroper 
outlcts f o r  the said systo111, to  e u t e ~ l d  t l ~ e  s ~ n c  byoi l t  t h c  cor1,orate 
liniits of the city, tlien ill such case tlle bonrtl of altler,neli shall I i a ~ c  
tlle l ) o w r  to  so extend it ,  and both withill and  ni t l iou:  the cor1)oratc 
l imits  to co~i t l e iu i~  l a d  f o r  t l ~ c  purposes of r ight  of wag-, or otllcr 
rcquir tments  of the systtwi, tlie l~roceedillgs fo r  such colic cmii~at iol~ to bc 
the same as tliosc prcscribetl ill c11aptr.r forty-iiinc, volulne olie of T h e  
C'otle." S imi la r  pon-cr is girell  i n  chapter  3!))  Pr iva te  L:ra-s of 1!)1:i. 
".\n net to inc.orporate tile ci ty  of Raleigli allti to  re1 en1 its p rcwnt  
c h r t c r  a ~ l t l  a11 laxvs i n  coilflict with this  act." 

T h e  dc4~11da1lt sc't UII t h e  dcf(wsc of a n  e a s e r n c ~ ~ t .  1 1 1  20 R. ('. L., 
scc3. 114, 1,. 49S, ill l)art,  i t  is s a i d :  ' (T~IP  rule is  u~i ivcrsul ly rcvogiiizetl 
illat p r w ~ i i p i o n  or l n l ~ s c ~  of tiliic csn~liiot be rcllietl on to e,itahlisli a riglit 
to  m t i n t n i n  :L public l i u i ~ a i i ~ c ~ . "  P a r t  scction 115, 11. 4 9 9 :  "111 the  
(2:~.c(i of ~iuisanct>s tha t  arc1 1111rt'ly pr ivate  ill clittracter, llrcscriptioll is 
gelit~rully recognized as a good defellsc.." 

111 r(y:~rt l  to tlie q u ~ s t i o l i  of curemei~t ,  the  court l ~ c ~ l o u ,  0x1 the secmid 
i w w  s u h i t t c t l  to tlie jury, corrcrtly c l ~ r g e t l  tlleni : " I n  respcct to this 
i w w ,  I io~ve~.c r ,  gen t le~~len!  a i d  a f t w  coiisitlcring tlie t l ~ : r i ~ i o 1 1 ~  of the 
S1111rcme L'ourt :rl)plic.:thlc to  tlic cases of this k i i~ t l ,  I mli of tilt, o l ~ i ~ i i o l l  
t11:lt issue d l  haye to  be n~lswerc.tl i n  f a r o r  of the  plail  tiffs. I, tllerc- 
forc, tlircrt you, gci l i le l~ie~l ,  tha t  if you find the fa r t s  to be :IS tc~stifietl 
1,- all of t l ~ c  n.itllesscs, to a u s x c r  the  serolld issue 'No.' " 
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I n  C'ook L~. X ~ h n e ,  1 9 1  S. C., 1 ( 6 )  : "The court 's definition i- t11c 
one generally accepted. 29 Cye., L. &L P., p. 1122 : 'The tern1 "~luisancr"  
means literally annoyance;  any th ing  which v o r k s  hur t ,  inconrcnicnt~c, 
or damage, or nliicli essentially interfercs with the enjoymcut of life o r  
p r o p e r t . '  " I I o d g i t l  c. L b e r t y ,  201 S. C., 625 (660-1) ; l l o l f i i n  1,. 0 1 1  

C'o., 201 S. C., 744 (747).  I n  C'ooX. c .  J I e b a n e ,  a u p u ,  a t  pp. 4-5, is the 
fol loning : ('-1s to  polluting water,  i t  was said i n  F t n g e r  6. S / J O L ? I I R ~  ('o., 

190 S. C., p .  75 :  'The fact  t h a t  th i s  m a y  call f o r  the  e s p c n t l i t ~ ~ r e  of 
large sunis of money by tlcfcntlauts callnot be consitlereil as  ju,qtlf\ illg 
the c o ~ ~ t i ~ i u a n c e  of a trespass upon or a nu isa~lce  to the land3 of p1ni11- 
t ~ f l  by dcfendnnts. -1s said by C'hief J u s t i c e  C ' lud ,  i n  IZhyize 1 . .  X f q .  
C'o., \ u p m ,  183  N. C., 489 : "Defendants must a t t a in  i t s  ends, a t l ~  nnce 
i ts  iuterests, or serve i ts  conrenicnce by some ~iietliotl. nhe ther  ill ini- 
p r o r i ~ l g  i t s  sewerage system or otherwise, wllicli shall h r  i n  accortla~lcr 
with the  age-old maxim t h a t  a m a n  must ure his  on11 property ill sucll 
a way as  not to in jure  the r ights  of others, sic. ~ t f e r e  ( 1 1 0 ,  u t  n / i c , n u r ~   nor^ 

liedas." ' " 
" I f  oX.e, J . ,  i n  Donne11 a. Gi~eetzsl iuro,  1 6 1  S. C., 334, spcaking to the 

subject of senage  disposal, says :  'The  decisions of this  S t a t e  a re  111 

a p p r o ~ a l  of tlie pririciple tha t  the o ~ ~ i e r  ca11 recover such clnnlagc> for  
a wrollg of this character,  and tha t  the r ight  is not affectcd by the fact  
rhat t h e  acts coniplained of y e r e  done i n  xhe esercise of goverllmel~tal 
f u n c t i o ~ ~ s  or by espress municipal  o r  legislatixe authori ty ,  the positio11 
being t h a t  the  damage ar is ing f rom the  impaired value of the property 
is  to be considered and dealt nit11 to tha t  cstent  as  a "taking or a p l r o -  
priation," a n d  brings the  claim n i t h i n  the constitutional prnwiple tha t  
a man's  property may  not be take11 f rom h i m  for  t h e  public benefit 
escept upon compensation duly made.' " Cit ing numerous authorities. 

Chapte r  59, s u p r a ,  Art .  S X I I ,  sectiom 1 and  2, requires certain 
notice to defeudant city, which seems to h a r e  been done i n  accorda~icr  
TT-ith the statutes, C. S., 442. l J e u c o c k  c .  Green.sboru,  196 S. C., 412. 

T h e  cor~tent ion of the defendants:  " I s  tlie action barred b- the three- 
year s tatute  of l imitat ions? Sec. 403, N. C. Code, 1931 (Xiel i ie)  : 'Cir i l  
actions can  only be commenced within tlie periods prescribed ill this  
chapter,  af ter  the cause of action h a s  accrued;  except where in  special 
cases a different l imitat ion is prescribed by statute. T h e  objection t h a t  
the action was not commenced within the  time limited can only be taken 
by answer.' Sec. 441, subsec. 3 : 'For  trespass upon real  property. JThcli 
the trespass is a cont inuing one, the action shall be commenced within 
three years  f r o m  t h e  original trespass, and  not thereafter.' T h e  question 
arises-What constitutes a continuing trespass, and  what  the  original 
trespass 2" 
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The principle is set forth in 37 C. J., "Limitations of h t i o n s , "  part  
see. 2-19, pp. 883-4: "Cases frequently arise where da ilages resulting 
from ail act are continuing or recurring so that they cannot preqentlp 
be ascertained or estimated so as to  be presently recoverable in a single 
action. I n  such cases separate and successi~e actious may be brought to  
recover the damages as they accrue, and a judgment i e ~ ~ d e r e d  in one 
of such actions for damages accrued u p  to tlie time when suit was 
brought is no bar to another action to recover damages accruing after 
the judgment. T o  cases of tliis character, the statute of limitations does 
not ha re  the same rigid application as to  cases where d l  the clarnages 
may be recovered ill a single action, and the two main priliciples apply- 
ing are as follows: Where continuing or recurring inj l  ry  reslilts from 
a wrongful act or from a condition wrongfully created :rnd maintained, 
such as a continuing nuisance or trespass, there is  not only a cause of 
action for the original wrong, arising when the wrong is committed, but 
separate aid succecsi~e causes of action for the conseqilential damages 
arisc as nnd nhcn  sucll damages are from time to tiine sustained; ant1 - 

tliercfore so long as the cause of the in jury  exists and the tlamngrs 
continue to occur plaintiff is  not barred of a recowry for such tlarnages 
as ha re  accrued within the statutory period beyond tlie ~ c t i o n ,  altliougli 
a cause of action based solely on the original wrong ma:! be barred, and 
tliis lias been termed the general rule, to nhich  the rule, where the 
in jury  is  permanent, is an  exception." Yer,:1/ v. R. R., 171 N. C., 35; 
T'ec~fer  1 % .  T e l e g r a p h  C'o., 172 h7. C., '783; Mo7.rozu v. E'lorencr X ~ l l s ,  
I S 1  N .  C., 423; I I?~CJCTSO~ 2,. 1ITaynes~~ i l1e ,  203 S. C., 35 ; GTU?J v. l I i , q h  
l ' u i t ~ f ,  203 X. C., 756. 

I n  L a n g l r y  v. f I o s i e r y  X z l l s ,  194 1. C., 6-14 (646), is tlie followiiig: 
"111 a later case against the same defendant (TTJebb c. Cl~enz i ca l  Co., 
170 S. C., 662), the plaintiff appealed, assigning for error tlie judge's 
r s f u ~ a l  to submit an  issue for permanent damages, rnd  i t  v a s  licltl 
that tlie case was not one of those in \vliicli, at the elect lo11 of the plaiii- 
tiff, such ail issue must be submitted, H o k e ,  J., reinarking: '111 some 
cases on this subject, it  lias been held that, whcn one ertcts a substantial 
building or other structure of a permanent character on his own land 
wl~ich wrongfully ilirades the rights of an  adjoining proprietor by the 
creation of a nuisance or trespass, the i ~ ~ j u r e t l  party may "accept or 
rat ify tlie feature of permanency and sue at once for the entire damage." 
C'kicago Forge  a n d  B o l t  Co. .z;. S a n c h e  r f  al . ,  35 Il l .  Ap., 174. But 
in cases strictly of private orvncrship, the weight of authority seems 
to he that separate actions must be brought for tl13 contiiiuing or 
rvcurrent nrong,  mid plaintiff can only recorer damsges to t11c time 
of action commenced. I11 tliis Statc, llowe\cr, to the time of trial.' " 
Citing uurncrous authorities. "In cases of private owr~ership, an issue 
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for permanent damages may be submitted by consent of tlie parties. 
,Vorrozu 2). JIills,  181 N. C., 123." W h a r f o n  e. J l f g .  Co., 196 S. C., 
719. 

I n  the instant case, the plaintiffs elected to pray for permai~ent  
damages, which they had the right to do as the property was at- 
tempted to be taken by defendants for a public purpose. IZhocIc,~ 1 % .  

Durham, 165  X. C., 679 (680). The  court below charged thc jnry 
as folloms: "Is the plaintiffs' cause of action barred by. the three-year 
statute of limitatioil, as alleged i11 the answer? Gentlenien, it is my 
~ i e w  of the law, and you, gentlemen, of course, mill take the law from 
me-and if I am wrong, I can be orerruled by the Supreme Court- 
but a s  I view tlie law of this case, the damages which the plaintiffs 
nould be entitled to recover, if ally, would be limited to what has 
occurred u i th in  the last three years prior to the beginning of this 
suit. I n  other words, gentlenien, they cannot maintain an  action for 
damages against tlir city of Raleigh for  any dcpreciatioi~ in the value 
of their lands due to any act upon the part of the city prior to three 
years before 13  February,  1932, which nould be 13  February. 1929. 
This action was brought on 13  February, 1938, and the defendant h a ~ i i i g  
pleaded the statute of liniitatioil, it is my duty to say to you, as 1 
conceive the law to be, that  the plaintiffs cannot recover ally damages 
for anything that  happened prior to 13 February, 1929. Thcreforc, 
geiitlemen, I ha1 e answered this issue myself, or a t  least, I direct you 
to answer it. I f  you find the facts to be as testified to by all the n i t -  
iiesses you will ansner that  issue Yes, '  for all damages accruii~g l ~ r i o r  to 
13  February, 1929.' " 

We see no error, from the authorities cited, to this part  of thc charge 
to nhich  plaintiffs except and assign error. The  court below chargetl 
the jury a s  follows: "We now come to the last issue, or the fifth issue : 
Kl ia t  damages, if anything, a re  the plaintiffs entitled to recover of the 
defendant by reason of the operation and maintena~lce of said sencrage 
system? Sow,  gentlemen of the jury, let me impress this upon you. 

I t  is the lam, as I understand it, and for tlie purpose of this actiou, it 
is the law, that  if you allow the plaintiffs any damages in this caw it 
will only be such damages as were inflicted upon the lands siilce 13  
February, 1929, u p  to the beginning of this action. That  is, pcrnianent 
damages. . . . The burden of this issue is upon the plai~ltiffs. They 
argue to you that  they have been damaged during the years 1930, 1931, 
1932, and 1933; that there has been a n  additional burden cast up011 
the lands by reason of the overflow of sewage during that  period a l ~ d  
that you ought, in  good conscience, to allow them damages for the 
depreciation in  the value of the land due to this additional burden. 
These are all questions to be resolved by you, gentlemen, ant1 so, in 



506 I X  THE SUPREME COURT.  [206 

conclusion, remembering that  the measure of damages is the difference 
in ~ a l u e  between the lands prior to  13 February, 1929, and after thr  
acts of trespass complained of on the par t  of the city. That is, gentle- 
men, you will estimate what was tlie fa i r  market value of these lands 
prior to any act of trespass on the part  of the city during the past 
three years. You will then estimate what tlie lands wer3 worth after the 
acts complained of during the past t h r e ~  years prior to the iiistitutio~i 
of this actioil. You will deduct the latter figure from the former and the 
difference betwecn the two would be your answer to this issue." 

We thilik this charge substantially, the same 'as we approved in 
Tl'agnr~r 7 % .  ('onozler, 200 N. C., 52 ( 8 5 )  : "Permanent damage means 
nhatever injury has been done to tlie place and nil1 l ~ e  done-that is, 
damages to its value. I n  other words, how much, if ansv, had this sewer 
system there damaged the place, and the Tvay to get : t the amount of 
damage, if you rcacll that is this:  You will aserrtail,  what the place 
would be worth if the sewer system was not there, and no pollution of 
tlie water by the defendant. Set tliat do~vr.11 in figures. Then ascertain 
xliat  would be the market value of the land in i ts  prvsent coudition- 
arid set tliat down, and if that is less than tlie amount if the sewage were 
iiot there, then subtract tlic one from the other, and tliat would he your 
answer to the third issue, if you reach that issue." The court charged 
that it must be permallelit dailiage-but did uot define same as in the 
Wagner case, supra. 

If plaintiffs \\anted the charge more specific or i l l  det:lil, on the 
different phases of the controrersy and as to permancwt ciamagr, they 
should have preselitetl prayers for imtruction. We set. no error in the 
issucs submitted. They arose on the pleading arid are detcrininntive 
of the facts ill dispute. I t  may hare  bee11 better to hare  subniitted an 
issue as to permanent damages, but tlie charge co~ercd  same. We call 
o111y consider here matters of law or legal inference. , b t .  IT, see. 8, 
C'oiistitution of North Carolina, in part : "Jurisdiction to  review, upo11 
appeal, any decision of tlie courts below, upon any inatter of law or 
legal inference." 

The jurors are the triers of the facts, if on the record we differ, in 
tlicir findings, we have 110 power to correct them. The brief of plaintifis 
setting forth the wrong done tliern, however sympathetic we may be, 
n a s  for the jury to consider, and not us. For  the leasolis given, wc 
find in the judgment, 

S o  error. 
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STATE v. JOE E .  DALTOS. 

(Fi led  2 May, 1934.) 

1. Indictment A &Grand jury drawn under prior act held properly con- 
stituted, later act being eflective after date for selecting jury. 

C. S.. 2334, 2314, 2333, providing tha t  gr:lnd juries for  the counties 
affected should be chosen for  s i s  months a t  tlie first t e rms  of court  
for  the  fall  and spring terms. were made a1~l)licablc to tlie county ill 
question by Public I.a\vs of 1931, cling. 131. Thereafter Public 1,an.s of 
1931, chal). 131, was  rel~ealed and C. S., 2334, \vas aniendcd to l~rovit lc 
tha t  the  grand juries for t he  county in question ~ l lou ld  be dra\vn a t  tlic 
spring term to serve for  twelve niontlis, Public Laws of 1933, c l~ap .  92. 
Tlie amentlment went into effect in 1033 subsequent to the  first s l ) r i~ ig  
term of the  county ill questioli and  defenrlalit was  tried 011 all i l idictmel~t 
r e tu r~ ied  by a grixnd jury chosen for  the fall  term under the ac t  of 1931 : 
Held, tlie indictment was  returued by n clnly colistituted gr:~ntl  jury, aud 
defendant's esc.el)tion relating tlicreto callnot l)c sustained, the " s l ) r i ~ ~ g  
term" referred to in the  act  of 1933 nieanilig the  first sp r i l~g  t cnn ,  ant1 
the  amendmelit, therefore, not being eEective fu r  the year 1933. 

2. J u r y  B d: Criminal Lam 11 e-In absence of request for finding of 
facts it will bc presumed that order is supported by proper findings. 

Where clefendant makes no reque-t for a filldin< t h a t  the tr ial  \vould 
likely be l~rot rncted ,  i t  will be l~resumed on apl)cal tliat the  court's order 
for  an  alternate juror is  supported by sufficient findings of fact .  

3. Jury B d: C +dct providing for alternate juror where it seems likely 
that trial will be protracted is constitutional. 

Tlie essential at tr ibutes of t r ia l  by jury guarlniteed by Art.  I, see. 13. 
a r e  the numbcr of jurors, their  impartial i ty and a unanimous verdict, ant1 
clial). 103. Public I , a w  of 1931, 1)roviding tha t  the  court may ortler the  
sclcctioli of ;In a l ternate  juror in those cases n-hicli seem likely to be 
l)rutrnctccl, does not infringe upon the  col~sti tutional provisions, tht> 
a l ternate  not bc i l~g technically a juror until a member of the  jury lias 
died or been discharged and the  a l ternate  is made a juror by ortler of 
the  court, and tlie a l te rnate  being selected in like manner with the rerulnr  
jurors 311d l i a ~ i ~ i g  tlie s ame  safeguards thrown around h im and being 
g i ~ e n  equal opportunities \vith them of hearing tlie case, and his grtlsence 
not being prejutlicial, arid the  verdict being t i l~ i~l ly  returned l ~ y  U I I ~ I I ~ I L L ~ U S  

verdict of twelve good a n d  la\vful men. 

4. Jury B d- 
Where the  court finds t ha t  one of t he  regular jurors was sick and 

incapacitated i t  i s  sufficient to support his order t ha t  the alternate juror 
selected in t he  case should serve a s  a juror. 

5. Homicide G c-Held: foundations for admissibility of testimony of 
deceased's dying declarations were sufficiently laid. 

Testimony t h a t  deceased had been shot and  was  in imminent tlal3rel <if 
death  and had repeatedly stated tha t  she thought she was going to die, 
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and that she did die less than a weck thereafter, is sufficient to support 
testimonj of drclarntionq made 11y her of circumstances directly attending 
the honiicitle ant1 forming a part of the res gestc ,  i t  not being necessary 
that cleclnrnnt ihoultl die immediately after making such declarations, i t  
being sufficzit.nt if declarant is in im~ninent danger of dc~atli, apprehends 
such danger, and that de:lth ensue. 

6. Sam- 
Teqtimony of c l ~ i ~ i g  dwlarations cannot he estended tc declarations of 

acts a11tt3cctlent a 1 ~ 1  unrelated to the act ci~using death. 

7. Criminal Lam L c- 
\Vl~cre drfcndant has testified to conversations he ha1  \\it11 deceased 

home time ~bric~r to the fatal shooting, the admission of testimony of 
drcalnrations made by dece:~sed relati~ig to the same cc riversations will 
not be held prejudicinl. 

8. Sam- 
The inadverttmt admission of i~icompetent evidence which does not in 

any riew prejudice defendant \\ill not be held sutficieiit ground for a 
new trial. 

9. Homicide H c-Instruction in this case upon element of malice held 
not to contain reversible error. 

In this 1)roswution for murder, defendant's excc1l)tio I to the charge 
of the court to the jury on the ground that it  failed to nrtruct the jury 
tllnt tllcy must find that the clcment of malice existed in the mind of 
deftwdant a t  the time of the killing in order to convict him of murder in 
the first drgref~, is not sustained, i t  appealing from the record tliat the 
c o u ~ t  fully and accurately charget1 the jury upon the element of malice 
inimcdiately after instructing them upon the elements of premeditation 
and deliberation and charged them that it might be saiil to exist nhere 
there is a n  inteiitional and unln\\ful killing of a human being nithout 
lanful  excuse or mitigating circumstances. 

10. 0 - imiml  Law I g- 
The correction by the court of :in in:~dvertent statement of the testi- 

mony in his cllnrge to the jnry wit11 proper instructions will not be held 
f'or error. 

A \ ~ ~ ~ ~ a r .  by pr i so~ie r  f r o m  Schmri'X., d. ,  a t  October 'Term, 1933, of 

HE\I IER~OK.  S o  error .  

T h e  prisoner was  indicted for  the murder  of his  v i f e ,  Zula D a l t o ~ r ,  

and fro111 a sentence of death pronounced upon a verdict fo r  murdcr  i n  

thc first tlrgrce llc a p p c ~ ~ l c d ,  assigning error .  

T l ~ c w  is  eliclence te~idi i lg  to show not only that  the prisoner was 

gi1c.11 to tlic habi tual  use of liquor and  drugs but tliat lie wns a rlian 
of inlrnoral character.  I I e  h a d  been arrested 011 sundry c l~arges  of crime, 

il~clntling liaison with a nomall  named Jones. H i s  wife had  refused to 
l i ~  e n itli liiiil. 0 1 1  Su~lcluy. 2s May, 1933, she was a t  the home of Mrs.  
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H. I(. Duncan, one block from Main Street in Hendersonville. I n  the 
afternoon Mrs. Duncan and Mrs. Dalton to ride in the former's 
car, Nrs .  Dalton driving. On the highway leading to Asheville at a 
place referred to as Strawberry's, about two miles from Hendersonville, 
the prisoner passed then1 in a car driven by George Whitaker. I n  a few 
minutes he and Rh i t ake r  returned to Strawberry's and in an interview 
with his wife he learned that  she would probably never live with him 
again. I n  the car driven by Whitaker he returned to Hendersonville, 
bought a pistol from one man and cartridges frorn another under the 
false representation that he was required as an eniployee of the State 
Highway Commission to carry such a weapon. 

Armed with the pistol, which was loaded and ready for use, he 
sought his wife a t  Mrs. Duncan's about seven o'clock in  the erening. 
H e  melit into the sitting room there, called his wife out, took hcr into 
the yard. "Just in a second" his wife was heard to exclaim, "011 Joe, 
please quit that. Joe, please don't do that." A shot was fired; the11 
"sereral rapid shots." 31rs. Dunca i~  ran out screaming ant1 saw tlic 
prisoner firing the shots. Mrs. Dalton fell to the ground, ('stretched 
out as if dead," and the prisoner came up near her shoulder, fired thc 
pistol, stepped off, put the weapon to his head, "s~~appctl  t l ~ e  gun ant1 
walked off." Mrs. Dalton was taken to a hospital and the attrnding 
physician found a nound at the base of the skull, one througll the 
scapula of the right shoulder and another through the shoul(1cr. She 
died on the following Suiiday morning. The wound at the base of the 
brain caused her death. 

The defense was insanity induced by continuous and excessive usc of 
nhiskey and morphine. Tllc prisoner said he had bought the pistol to 
take his own life. H e  testified, "I do not remember going to the home 
of Nrs .  Duncan on Barnwell Street or getting out of the car or knoclri~rg 
at the door or seeing Mrs. Roberts. 1x1 fact, I do not remember being 
there at all or asking my \I ife to go outside with me, or pull i i~g out a 
pistol and shooting her, or going back to the car. I do not rcmember 
going to the county jail or entering the jail. I do not rcmember seeing 
those in jail heretofore named, to wit, Otis Powers, Ed Bishop, Zeb 
Corn, and others. The first thing I remember after leaving Strider's 
house was Monday niornii~g. I discovered that I n a s  in jail." There 
o-as evidence in contradiction. 

Such additioual facts as are necessary are referred to in the opinion. 

A t t o r n e y - G e n e r a l  B r u m n z i f f  and Assistant A t t o r n e y - G ' e ~ ~ e m l  S e a u ~ l i  
f o r  t h e  S f a f e .  

R e d d e n  d R e d d e n  and  R. L. S l ' h i f m i ~ e  f o r  p s i a o n e ~ .  
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a l l ) . i~ rs .  J .  1:poli his arraigl l ine~lt  the, 11risoiic.r i n o ~ - ~ ' d  to  qliasll t l ~ t *  
i~l~l ic*t i i ic~~lt  011 tlicx groliild of illegality i n  t 1 1 ~  tjrg:rnizi~tioil of the grallti 
jury. :1111l c ~ s c y t e t l  to the c~o~i r t ' s  d(.liiiil of his inot io~i .  

13y all a r t  r:ltific,tl oli IS 31:1r(21i, 1!)31, sc~ i~ t io~l  :':::i4 of the' ('oil?oli- 
11i1tr11 s t i r t ~ ~ t c , s  \Y:IS ii1:111c> a l~pl i rabl( j  to ~ $ ( ~ I I I ~ I ~ ~ S ( I I I  ('o1111tv. I '~lbIi(,  I ~ ~ L I Y S ,  
19:il .  (.11:11). 1111. I t  \\.a:: tlicwl)y pro\-itlptl t1i;rt a t  t11(, f i ~ q  fal l  ~11111 L ~ p r i ~ i g  

t('i'111 of six 1llOllllid. 1~:1111'1 \!':IS to be clr:r\\-ii f rom t11( '  jlll'y I I O S  : IT 

I I X ~ I S ~  I \ \ O I I T ~  ( l i~yq 11of'oro t>i~vli r e g ~ l l : ~ r  or s L ~ v ( # i a I  t1>ri11 of t l i c ,  ~ll1Ji'l 'iIJ~ 
( 'onrt  : I I I I I  :I gr:111(1 ju ry  ~ v a s  to L I P  1Ira\v11 ( w 4 t ~ l ~ t  : IT  t ( > c ~ i ~  vl1i1.11 \ \ e re  
S I N  "ial 111. c~olifiilc~tl to tllc t r i a l  of c.i\-il c3aaos. ('. S., 2:: 14, 233:I. 1 1 1  

mi,lrt of vl i i rptc~ liil~tlty-t~vo. 'rll(. l ~ r i s o ~ i e r ' s  volistruc.tio~i of tlic>se i1c.t~ 
I \ - L J U ~ I ~  r c ,~n l t  ill tli? abolition of all  courts heltl iir TTei~tl~,rsoli Colulty in 

r 7 c l c r t i o u  of :11i "nltcrliatc'" juror. 1 llc s ta tutc~ cnlpon.:~.;  tllc j n d p  
l~rt~sitlilrg ill tlie Snl~c'rior C'ourt, ~ v h r ~ n  it nppeilrs tha t  tllc. t r i a l  is 
1ikcl)- to  be protrac.tc~11, to  d i r w t ,  afti>r tlie ju ry  is impancletl, that  a11 
atltiitiolial o r  altc~rl~irtc juror  be selwtcd, s a o r n ,  ant1 seated near  tile 
ju ry  i111d g i v ~ 1 1  equal opl)ortuliity to st!e ant1 hear  tlir l:roceetli~lgs. Tlw 
altc~rllarc~ jllror must 1)c 1rcl)t nit11 tlic j n y ,  i1111st a t  a l l  t imes at tend 
upon t h e  t r ia l ,  a i d  must 0 h y  al l  orders and admoiiitiolis give11 by the  
c201irt to tlic j u r y ;  a11d if before submission of the ca3e to the ju ry  a 
juror  dies or hccoriics i~ icapac i ta tcd  or disqualified, the al ternate  juror  
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by order  of the judge shall becoiile one of the ju ry  and shall srrve as  if 
selected as  a n  original juror .  I'ublic Laws, 1931, chap. 103." 

Af te r  t h e  j u r y  had  been impaneled, G, D. Davis  under  a n  order of 
the  court was drawn as  al ternate  juror  and n a s  sx-orn and  impaneled 
i n  like nlailner with the other jurors  to s e r w ,  lion.ewr, only ill c a w  
of necessity. A t  the  conclusion of the  charge aud  before the  ju ry  had 
retired for  deliberation, the court made  the  following e n t r y :  "I t  having 
been made to appear  to the court t h a t  tlle juror  Thomas  X a b r y  is sirk 
and  incapacitated, tlle a l ternate  juror, G. D. Davis, i s  placed i n  his 
stead." 

Upon exceptions duly noted the prisoner assails this  proceeding as  
unconstitutional and as unsupported by sufficient findings of fact.  
T h e  lat ter  assignment, we presume, has  reference to the omissioil of a 
prel iminary finding t h a t  the  t r i a l  would likely be protracted. There 
was cause to  believe tha t  the t r i a l  would be protracted. I t  began on 
Wednesday and  continued un t i l  the following S u n d a y ;  and as  no request 
f o r  such fiildiiig was made  by the  prisoner we must  assume up011 
authori ta t ive decisions tha t  the order was based up011 such facts  as  a r e  
essential to i ts  support.  C o m m i s s i o n e r  of R e u e n u e  1 % .  R e a l t y  C'o., 204 
S. C., 1 2 3 ;  8. c. Ifam-is,  ibid., 423;  I Jo l romb  1,. I I o l t o n ~ b ,  192  S. C., 
504. 

*"Section 1. That ill the trial in the Superior Court of any cascx. civil or 
criminal. when it  appears to the judge presiding that the trial is likely to be 
protracted, upon direction of the judge after the jury has been duly impaneled 
and sworn, an additiolial or alternate juror shall be selected in the sanic 
manner as the regular jurors in said case were selected, but each party shall 
be entitled to two peremptory challenges as  to such alternate juror ; such 
additional or altc>rnate juror sliall likewise be sworn and seated near the 
jury, with equal ol~~mrtuni ty for seeing and hearing the proceedings and shall 
attend a t  all times upon tlle trial with the jury and shall obey all orders and 
adn~onitions of the court to the jury and, when the jurors are ordered kept 
together in any case, said alternate juror shall be kept with them. Such 
additional or alternate juror shall be liable as  a regular juror for failure to 
attend the trial or to obey any order or admonition of the court to the jury, 
shall receive the same coinl~ensation a s  other jurors, and escept as hereinafter 
provided shall be discliarwil upon the final submission of the case to the 
jury. If before the final submission of the case to the jury a juror becon~es 
incapacitated or disqualified he may be discliarged hy the judge, in nhic.11 
case, or if a juror dies, upon the order of the judge said additional or alternate 
juror shall become one of the jury and serve in all respects as  though selected 
as an original juror. 

Section 2. That all laws and clauses of laws in conflict with the provisions 
of this act are  hereby repealed. 

Section 3. That this act sliall be in full force and effect from and after 
July first, one thousand nine hundred and thirty-one. 

Ratified this 13 March, A D .  1931." Pub. I.a\vs, 1931, chap. 103. 
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I t  is  argued that the proceedi~ig is uliconstitutional because the act 
of 1931, which proviiles for an alternate juror, is forbidtlen by thc 
I>cclaration of Rights:  " S o  person shall be conrictetl of any criri~c 
but by the unaninious verdict of a jury of good and lanful  mr)n ill 
open court." Con~ti tnt ion,  Air t .  I, see. 13. 

I t  is net questiolietl either that  t r ial  by jury is deeply rooted in our 
institutions or that  the term "jury" as understood a t  common law ant1 
as uqed in the Constitution imports a body of twelve men duly sum- 
nloncd, sworn, and in~paiicled for the tr ial  uf i swrs  joined betnee11 lit- 
igants, in a civil action or for the de t e r~n ina t~on  of facts adduced for a d  
against the accused in a criminal case. Khifclrursf  c. Darcs, 3 N. C., 
113; A". 7.. h'c ~~uygs, 115 N. C., 805; S. 1%. Bogerr, 168 S. ('., 636; S. 1 % .  

B e ~ r y ,  190 S. C., 363. The trial proceeds in the preswce and uridcr 
the super~is ion  of a judge authorized to iiistruct thr  -u ry  in niatters 
of law;  and tlie word "convicted" as  used in sectioii 13 of the Declarst- 
tioii of Rights is qualified by the phrase '(hut by the uii:~ninious T erdict 
of a jury . . . in opeu court." Construing this section in S. c. 
Al l~za t r r l c r ,  76 S. C.,  231, the Court said, "Notliing can be a coliviction 
but tlic ~e r i l i c t  of the jury." Cf. Smith T .  l'homas, 149 S. C., 100;  
S. c. l l rumer ,  ibitl., 539; 8. v. HrinLlcy, 193 N. C., 747. We are there- 
fore confroiited with the question whetlier the verdict ~xstablishing the 
prisoiier's guilt was returned by a jury composed of tn e l ~ e  "good (or 
free) and lawful men7'-liberos et  legales hotnines; aud in this inquiry 
tlie functions of the alternate juror are necessarily inr olred. 

Under the former practice if a juror in a capital felony became in- 
capacitated it nns  customilry to discharge the entire piinel and to t ry  
tlie case cle ) L O C O .  Tlie act of 1931, supra, was designed t3 cure tlliii evil, 
antl if it prcserves the essential attributes of trial by jury, i iunib~r ,  
impartiality, antl unanimity (16 R. C. L., l b l ,  S P ~ .  d ) ,  ii cannot be said 
to impair the corr~mo~~-law right as guaranteed by the Cxistitution. 

A i  to the firat elcinelit, the jury is composed of t ne l \ e  nierl. Tlie 
d tcrnatc  tecl l~~ically beconm a juror only \illen upon au order made 
by tlie judge before final submission of t l : ~  case to thc~ jury 11c talics 
the place of a m t n ~ b c r  of the original l1nnc.1 n h o  ha5 died, or nho,  
liaviilg become disqualified or incapacitated, has been discharged froni 
further service. Fro111 the beginning to the end of the t i ia l  the nurr~bcr 
uel-cr varics, aud, by a jury of t x e l ~ e  men the Terdict s declared. 

I t  is not easy to perceive how the presence of the alternate could 
~ ~ l f l u e ~ ~ c e  the rrasoning of any juror to the prejudice of the accused. 
r ,  l l l c  t w l ~ e  mcn by nliom the verdict is returned liaxe equal oppor- 
tunities to hear a i d  appraise the evideiice and to receive instructions as 
to the law. The alternate, who is selected i11 like manner with the 
regular jurors and is required t o  attend at all times upon the trial, 
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is given equal opportunity to reach a definite, independent, and accurate 
conclusion. H e  is sworn, seated near the jury, and remains ~vit l i  the 
jurors n-hen they are kept together. H e  is protected by erery safeguard 
that surrourids the jury and insures an impartial verdict. B y  the uniform 
practice in the trial of capital felonies the jurors are warned to refrain 
from discussing the merits of the case until the testimony is closed 
and the charge of the court is concluded; whereupon, after retiring, 
they enter upon their deliberations. I f  before final submissioii of the 
case a vacancy results from the death or incapacity of a juror, the 
alternate by order of the court becomes one of the jury and serves in all 
respects as though selected as an original juror, and the essentials of a 
unanimous verdict of twelve men is thus preserved. 

Our research has discovered only a few cases relating to the substitu- 
tion of an alternate juror;  but these cases either in express terms or by 
implication sustain legislation similar to thc act of 1931 (chap. 103), 
which provides that in certain cases an  alternate juror shall serve as 
though selected as  an original juror. People  v. Peete ,  202 Pac.  (Gal.), 
5 1 ;  People  v. H o u ' a r d ,  259 Pac.  (Gal.), 830; ib id . ,  295 Pac.  (Cal.), 
333. The language of the Court in the first of these cases is appropriate 
here: "To hold under these circumstances that  a defendant is deprived 
of the right to a trial by a jury of twelve simply because one of the 
twelve by whom the verdict is rendered may, throughout a part  of the 
trial. have sat and listened to the evidence as an 'alternate' and not as 
a regular juror, would be to exalt mere form above substance. To so hold 
would be to leave untouched the vital springs of reality and grasp at the 
merest shadow of substance." We are of opinion, therefore that the 
act in question was not enacted in breach of the Declaration of Rights. 

The objection to the court's finding in r ~ g a r d  to the physical condi- 
tion of the discharged juror i s  without merit. The alternate took the 
place of a juror who was "sick and incapacitated"-that is, deprived by 
reason of sickness of the power to  perform the usual functions of a 
juror. The finding is in compliance with the requirement of the statute. 

Several exceptions were taken to evidence tending to show the 
dying declarations of the deceased, all of which must be r e s o l d  against 
the prisoner. We cannot say that the foundation for the evidence was 
not laid. I t  is not necessary that  the declarant should be in the very 
act of dying; it is enough if he be uiider the apprehension of impending 
dissolution, "when all motive for concealment or  falsehood is presumed 
to be absent and the party is in a positioii as solemn as if an oath had 
been administered." S.  2%. Tilghman, 33 N. C., 313; S. v. Franklin, 192 
N. C., 723; S. v. Ill'allace, 203 N .  C., 284. 

Immediately after she was shot the deceased said, "I believe I am 
dying"; "I don't believe I can live"; "I think I am going to die"; and 
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repeated the substance of these statementr from time to time. She 
n a s  in imminent danger of death, had apprehension of the fact, and 
death ensued. S .  v. Collins. 189 N .  C.. 1.5. H e r  declar:%tion of the cir- 
cumstances directly attending the homicide and forming a part of the 
res gesfle was competent. S. c. She l f on ,  47 IS. C., 360. But  such 
declarations cannot be ~x tended  to acts which were antecedent and u ~ i -  
related to the act causing death. S. v. Shelton, supra, S. v. Jefferson, 
12.5 N. C.. 712. TVliile t n o  of the witnesses for the State testified that as 
a part of her dying declaration the deceased repeated a con~crsation be- 
tween the prisoncr arid herself a t  Strawberry's in the afternoon pre- 
ceding the firing of the fatal  shot a t  seven o'clock in  he evening, the 
prisoner was not prejudiced thereby for tlie reason that he testified 
even more minutcly to tlie same coliversation and the same circum- 
stances. 

There was evidence that a witness heard "sonlething like sonlehody 
niay be fussing" a t  the prisoner's home; that the witness informed a 
deputy sheriff; a ~ i d  that some days afterwards lie saw the deceased 
ant1 her eves were dark. The ii~adrertcrit admission of tliis eridcnce 
is  not suffi&nt causc for a new trial. The  witness did not snv that  the 
deceased or the prisoner was a t  home on this occasion and did not arcign 
any cause for the discolored eye. The testimoily contains no definite 
statement of a single fact from which a natural and legit m a t e  coiiclusion - 

prejudicial to the prisoner may reasonably be drawn. 
Certain other exceptions assail the charge on the grou~itl tliat the 

court failed to instruct the jury tliat in order to conr ict the p r i s o ~ e r  
of murder in the first degree, i t  was necessary to establ sh tlie cxisteiice 
of malice in the mind of the prisoner a t  the time of tlie killing. These 
r3xceptions are untenable. The charge of the court with respect to the 
existence of malice express' or implied %%as full mid accurate. After 
instructing the jury 7%-ith respect to the elenmits of deliberatiou and 
prenieditation tlie court said, "Xalice is express when a person wilfully, 
deliberately, and with a fixed purpose intentionally and unlawfully kills 
another. Malice is irnplicd where an  act da~lgerous to another is dolie 
so recklessly and wantonly as to evince deprari ty of mind and disregard 
of human life. Malice may arise either from ill-wil or grudge. I t  
may also be said to exist when there has been a wrongful, intentional 
and unlawful killing of a human being without lawful excuse or i~ i i t i -  
gating circumstances." The instruction is strictly in  accord n itli numer- 
ous decisions of tliis Court. S. v. Banks, 143 S. C., 6 5 2 ,  S'. P. Robemon, 
150 N .  C., 837; S. v. Brinkley, 153 N. C., 720; S .  v. Skele, 190 K. C., 
f O G .  

We find no language in  the charge which is reasonably susceptible 
of the construction that the court expressed any opinion as to the guilt 
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or  innocence of t h e  prisoner i n  violation of law, as  indicated i n  the  
20th exception; and  t h e  correction of a n  inadvertent statement of the 
testimony i n  one respect, with proper illstructions t o  the  jury, was clearly 
within the  province of the court. I f  t h e  correction had  not been made  
the pisone; would doubtless have made t h e  fa i lu re  t h e  basis of a 
distinct e x c e ~ t i o n .  

T h e  remaining exceptions a r e  fo rmal  and require  n o  separate  discus- 
sion. W e  have examined each one of the exceptions entered dur ing  the  
t r i a l  and  have found a f te r  a n  accurate inspection of the  record n o  suffi- 
cient ground for  g ran t ing  a new tr ia l .  

T h e  record abounds i n  evidence of t h e  prisoner's wilful, deliberate, 
and  premeditated purpose to  take the  l i fe  of the deceased-of his studied 
preparat ion f o r  achieving the  t ragic  event. H e  h a d  the  benefit of all  
t h e  testimony adduced i n  h i s  behalf tending to establish t h e  defense of 
insanity. I n  this  respect t h e  instructions given t h e  j u r y  were full, clear, 
and  accurate;  but  the j u r y  declined to accept the  pleaded defense. It 
i s  manifest t h a t  the prisoner h a s  no adequate reason to complain of 
the  charge. W e  find 

S o  error .  

KITCHEK LUMBER COMPAiYY v. TALLASSEE POWER COMPANY (xow)  
CAROLINA ALUMINUM COhlPANY. 

(Filed 2 May, 1934.) 

1. Trial D a--On motion of nonsuit all t,he evidence is to be considered 
in the light most favorable to plaintiff. 

On a motion as  of nonsuit all the evidence is  to be considered in the 
light most favorable to plaintiff, and he is  entitled to every reasonable 
intendment thereon and every reasonable inference therefrom, and the 
motion will be overruled if there is any suficient evidence favorable to 
plaintiff on the whole record to warrant a recovery. C. S., 567. 

2. Waters and Water Courses C d-Evidence that defendant suddenly im 
creased the flow of surface water to plaintiff's damage held suf- 
ficient. 

Plaintiff maintained a bridge across a stream over which i t  hauled 
lumber on its tram road. Defendant maintained a power dam farther 
up the stream. In  plaintiff's action to recover for the destruction of the 
bridge i t  introduced evidence that  earlier in the morning the bridge 
was destroyed walking horses forded the stream, that later in the morn- 
ing several witnesses heard a roaring along the stream and saw a large 
head of water coming down the stream, and that  a t  the bridge the water 
rose rapidly and in a few minutes ran over the bridge, which was built 
a little above high water mark, carrying slabs, brush, etc., against the 
bridge and washing it  out, and that there had been no rain since the 
evening of the day preceding. Held,  the evidence was sufficient to be 
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submitted to the jury on the question of whether defendant suddenly 
increased the flow of surface water in the stream to plantiff's damage, 
although defendant introduced testimony of i ts  gate keeper a t  the dam 
that the gates a t  the dam had been gradually raised as  made necessary 
by the rising waters in the defendant's lake, the fact in issue being 
subject to proof by circumstantial evidence. 

3. Waters and Water Courses C e---Question of contributory negligence 
in causing damage from increase of surface water held1 for jury. 

The evidence in this case that defendant's bridge had been built a little 
above high water mark, and that defendant had left no more logs and 
slabs along the stream bed than was customary in lumbering operations 
is held sufficient to justify the submission of the question of contributory 
negligence to the jury in plaintiff's action to recover for the destruction 
of its bridge which was washed out when a greatly increased flow of 
water along the stream piled up such debris against the bridge, over- 
flowed it, and washed i t  out, and defendant's motion for judgment a s  
of nonsuit on the ground of contributory negligence was pxperly refused. 

4. Appeal rtnd Error E + 
Where the charge of the lower court is not in the record i t  is presumed 

that the court correctly charged the law applicable to the facts. 

5. Damages D b--Held: court erroneously excluded defendant's evidence 
on issue of damages and a now trial is awarded on t h e  issue. 

On the issue of damages resulting to plaintiff f'rom the temporary loss 
of i ts  bridge a s  a result of defendant's wrongful destruction of the 
bridge, plaintiff introduced evidence that the bridge affnrded the only 
means by which plaintiff could haul its lumber from the land and intro- 
duced testimony of the amount of lumber usually hauled per dax, the 
number of days necessary to reconstruct the bridge, its profit per thou- 
sand feet, and that  i t  could not get all the lumber out within the time 
limits set in its contracts. The court excluded evidence offered by de- 
fendant in rebuttal that after plaintiff reconstructed the biidge, i t  stopped 
cutting timber several months prior to taking up its tram road, and 
that plaintiff, therefore, had opportunity to haul all i ts  lumber. Held, the 
exclusion of the evidence constituted prejudicial error, and defendant is 
given a new trial upon the issues involving the damage sustained by 
reason of the temporary loss of the means for transporting the lumber. 

APPEAL by defendant f r o m  Alley, J., and  a jury, a t  Octcber-November 
Terni,  1933, of SWAIN. N o  er ror  on 1st  and 2d issues. S e w  t r ia l  on 
3d issue. 

This was a n  action brought by plaintiff against defendants, to  recover 
damages: (1) F o r  washing a bridge away. ( 2 )  F o r  loss z~f timber t h a t  
could not be marketed on account of t h e  bridge being nashed  away. 
T h e  defendant set u p  the plea of contr ibutory negligeric3e. T h e  issues 
presented t o  the  j u r y  and  their  answer thereto was as follcws: ''(1) W a s  
the plaintiff's bridge destroyed by  the  negligence of the defendant, as  
alleged i n  t h e  complaint?  Answer :  Yes. ( 2 )  D i d  the  plaintiff, by i ts  
own negligeme, contribute to  the  destruction of said bridge, as  alleged 
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in  the answer? Answer : No. ( 3 )  Was  plaintiff delayed by reason of the 
destruction of said bridge in the completion of its timber boundary on 
Deep Creek and Laurel Branch, as alleged in  the complaint? Answer: 
Yes. (4)  What  damages, if any, is the plaintiff entitled to recover? 
( a )  F o r  the cost and expense of replacing the bridge in  question? 
Answer: $1,800. (b )  Fo r  profits lost by reason of the delay caused 
by the destruction of the bridge? Answer : $6,200." 

The court below rendered judgment on the verdict. The  defendant 
made numerous exceptions and assignments of error and appealed to 
the Supreme Court. The  material ones and necessary facts will be set 
forth in the opinion. 

T .  171. Jenkins, Edzcards & Leatherwood and Moody & Moody for 
plaintiff. 

S .  W .  Black, R. L. Phillips and R. L. Smith & Son f o ~  defendant. 

CLARKSON, J. At the close of plaintiff's evidence and a t  the close of 
all the evidence, defendant made motions for judgment as in case of 
nonsuit, C. S., 567. The court below overruled these motions and in 
this we can see no error. 

I s  is too well settled in this jurisdiction to cite authorities that on 
motion to dismiss or judgment as in case of nonsuit, the evidence is to 
be taken in the light most favorable to plaintiff and he is entitled to 
the benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom, An exception to a motion 
to dismiss or judgment as in case of nonsuit a t  the close of plaintiff's 
evidence and renewed by defendant after the introduction of his own 
evidence, does not confine the appeal to the plaintiff's evidence aloilc 
and a judgment will be sustained for plaintiff if there is any sufficient, 
competent evidence on the whole record to warrant plaintiff's recovery. 
The  evidence favorable alone to plaintiff is considered. The competency, 
admissibility and sufficiency of evidence is for the court to determine, 
the weight, effect and credibility is for the jury. 

The  allegations in plaintiff's complaint, in part, are as follows : "That 
on the morning of 3 September, 1938, defendant negligently used and 
operated its said dam and water gates thereon in such a reckless and 
imprudent manner and caused and allowed a large, excessive, dangerous 
and destructive volume of water to be suddenly released and discharged 
from its said dam with such an excessive and terrific waterhead and 
current below the dam, filling the channel and covering the territory 
there below, carrying logs, timber and debris and waste with excessive 
volume and velocity and force which struck the plaintiff's aforesaid 
railroad bridge, destroying and washing the same away." 
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T h e  defendant denied th i s  allegation and  set up contr ibutory iiegli- 
gelice i n  t h a t :  (1) I t  erected thc rai l road bridge acrclss tlir Cheo:ih 
Rivcr ,  t v o  or  tliree feet or more below the liigli water ~ i l a r k .  ( 2 )  Flai l ) -  
tiff cut  logs on t h e  Clieoali Rivcr  above said bridge and  'ore t lo~ \ l i  trct's 
and  allonctl the  trees, logs am1 laps to  be in  or nenr tllc r i ~ e r  autl a t  
flootl or l ~ i g l i  title, \ \ e re  carr i r t i  t lowi~ tlie river a~lcl lodged :~gaiilst tlie 
bridge arid the force of tlie s t ream against the debris ct~ilscd tlw britlgc 
t o  giye v a y  arid n ash out.  

T h e  principle of law i n v o l ~ c d  ill this  controversy is tllus i ta tcd in  
Voulsoll & Forhcs 011 W a t c r s  a ~ l d  L a n d  Drainage,  5th Ell., 1'1). 113 : ~ n d  
144: "The gcileral princ~iplc~ regnlatiilg the liabilities of la~rdo~'r i i :w,  
with r rgard  to tlie escaape and o ~ c ~ f l o w  of v a t c r ,  seems t c ~  be a i  fo l lo~vs :  
'I1Tlwrc the  onl!er of the land, without  wilfulriess o r  negl gencc, uws llis 
lalid i n  the orcl i~iary niaiiller of i t s  use, though 11liscliic.f I l i c r c ~ l ~  accrues 
to his  nciglibor, lir a i l 1  riot b(1 liahlr fo r  clariingei; but nl iere  fo r  his 
on  11 con\ cuie~rce, he d i \  er ts  or ili trrfercs n it11 the C O U P  r of a s t r i m i ~ ,  
o r  nlicrc hc brings up011 his  land,  water  u hich woultl not i i :~tural ly  h a r e  
come ul)oll i t ,  eJ ell thcugh ill so tloiilg, 11e ac8ts v i t h o u t  ~ \ i l f u l n c s s  or 
~ ~ e g l i g c ~ ~ l r c ~ ,  11e will be 1i:lble f o r  a l l  dirccat ; I I ~  p u o x i i ~ ~ a t c  tiamagw. uiilrss 
h t  can slio\\ t h a t  thc escape of thc w i t c r  n a s  cnusrcl by au  agriit bcyold 
liis cmtro l ,  o r  by a storm, niiicli anlourits to V I A  m u j o l ,  or tlitl a r t  of GoJ, 

struc?etl and  i ~ ~ l p o u l l d e d  the v a t e r s  of the said Clleonli Ri\-cr and  i ts  
t r ibutar ies  ant1 above, creatillg a lakc or reservoir of water of grcat  
volurlle a ~ l t l  inagiiitudr ~vliicll has  a shore lille of about 110 miles and  
covers a11 area of about 3.000 acres of la~icl. 111 the con:;tructioil of its 
s : d  (lam, the dcfelidant uiidertook to install  or place as  a p a r t  thereof 
\\lint i t  t r ~ m s  a s  water  or flood gates, u l ~ i c h  g a t w  are  m x  able alld call 
b~ raised or lonered, obstructiiig or releasiiig the  n a t e r s  f r o m  the said 
lake by buch actioll. 

There  a rc  ciglit gates 011 the "Sarlteetlah Dalii," t l i ~ y  a r e  1.' feet 
high and  24 or  2.: feet wide. These gates a re  r a i ~ e t l  o r  lo\~ered.  by 
lmiiil l)on.cr, n i t l i  a x o r n l  gear. I t  requires about 5 in i~ iu tes  to  raise 
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one of the gates 1 2  inches. About miles below the dam on the 
Cheoah River, the plaintiff built a bridge about 12  or 14  feet above the 
ordinary tide in the river and ran  trains over i t  to get lumber from 
its holdings. The  river, a t  this bridge, is about 150 feet wide. The 
bridge ~ i - a s  156 feet long and was built 315 to 7 feet above the high 
water mark and cost from $2,500 to $3,000. The following are some 
of the witnesses who testified, in part, for plaintiff. J. C. Crisp:  "We 
went to the yard a short distance below Tapoco, and picked up the 
train and drore up to Barkers Creek bridge, and we got there between 
7 and 8 o'clock. . . . We drove u p  to the bridge and set the train 
out on the main line. When we got to the bridge, we could see the 
water coining u p  rapidly, and in a few minutes the bridge went out. 
I t  broke from the opposite side of the river from where we were, and 
almost sprung the steel out from under the engine. When we got to 
the bridge, the water was around the stringers. I t  was about 2y2 
or 3 feet from the bottom of the stringers to the top of the bridge. 
The  water rose from 2 to 3 feet in from 5 to 10 minutes, in my opinion: 
I could see it rising; we had been there only froin 5 to 1.5 minutes 
before the water waq running over the bridge and washed it out. There 
is  no other lake or dam on any of the streams above that  bridge other 
than  tlie Santeetlah Dam. . . . I t  was not raining tlint morning. 
The streams above the dam werc up  some on Sunday evening, just an 
ordinary tide. I t  quit raining Sunday evening about 6 o'clock; if it  
rained any more during the night, I was asleep and didn't hear it.  
. . . There was one empty gondola on the bridge, near the east 
side. We pulled it off and it was right soon after we l~ulled off the 
car that the bridge \vent out. . . . The drif t  collected 0x1 the east 
side, it consisted of brush and such timber as d l  collect a1o11g any 
stream, where there is logging operation. . . . I t  x a s  ready for 
operation ill t ~ v o  neeks. When I came back, we worked coritinually 
loading logs, and shipped out 6 to 8 cars a d a y .  A car would awrape  
6,000 to 8.000 feet;  our8 daily s h i p m ~ n t  was from 40,000 to 50,000 f ~ e t . "  

Mr. C.  Farley:  "We were there not over 20 minutes before the byidge 
went out. The ~vater  rose right now, it rose awful fast, it  rose rapidly." 

Luther Hamilton:  "While we were there, the water went from the 
bottom of the stringers over the top of tlie stringers, in about 10 or 15 
mi~lutcs. . , . After we got there i t  wasn't very long before the tide 
came along. TVe could tell by tlie drifts and the trestle timber and 
stringers and cross-ties. I t  n a s  traveling a t  a pretty good speed." 

Lee Herren:  "I crossed the Cheoah River between the dam a i d  the 
b r i d p ,  011 Xonday morning about 5 or 5 3 0  o'clock. I fortleil on 
horses-some forded and some went across in a boat-I rode one horse 
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and led another, each teamster did. That  was about 5 :30 on the Xonday 
rnorning they said the bridge washed out. . . . We crossed about 
four or fire rnilcs below the dam. . . . The horses iraded the r irer  
that morning, didn't swim." 

Clarence A d a ~ n s :  "I k n o ~  where the Santeetlah Dam is, and I also 
know the bridge of Kitchen Lumber Company across th: Cheoah R ~ T - e r  
below the dam. . . . On the first Monday in Sepiember, 1928, I 
observed a sudden rise i11 Cheoah River, I was sonlethi1 g like 50 yards 
from the river. I first heard a noise, just a roaring. 1 arid a man by 
the name of Stewart mere working together, and one of us said some- 
thing about the noise, I turned and looked up the river and saw corning 
down the shoal a head of water, it  looked like a splash let loose, it  all 
came together. I t  looked to me like when 1 saw it, it  must have been 
three or four feet high, higher than the water just below it. I t  looked 
like it came rolling." 

Will Stewart:  "On the first Monday in Septembei., 1928, I mas 
working with Clarence Adams a t  the mouth of Yellolr Creek, about 
50 yards from the river. We heard a noise of the water coming do\w 
the Cheoali River, just a roaring noise; just a head of water conling 
rolling. I t  was coming pretty good speed. 1 don't know anything about 
the Kitchen bridge, I think i t  was about 4 miles below where ~e were 
working. . . . We saw that  tide about i:30, i t  x a s  about 2 or 
234 feet high." 

Loss Holland: "I heard a roaring in tlle Cheoah River that  morniilg 
and looked and saw something like a splash of ~ $ a t e r  coming dowri the 
river." 

J. 13. Cuchanaii: "There was no other practical wag of getting this 
timber out of Barkers Creek and Bear Creek, except ovor the railroad. 
W e  were moving about 50,000 feet per day over the railroad trestle at 
the rnouth of Barkers Creek when i t  washed out. . . . We began 
getting the timber for rebuilding the bridge tlle same day on Bear 
Creek and hauled it up  to the bridge with the train. On Wednrwlay 
evening, a week after the trestle washed out, I let the supply train over 
there o m  night late, and the best I remember, we didn't put any logs 
over until Monday, two weeks after the bridge uashed out. The best 
I can renlember, during that  time the weather mas fine. We could have 
transported 30,000 feet per day over the bridge during t m e  two weeks 
if the bridge had been there. . . . This bridge W E  washed out 
oli 3 September, 1928, and we kept cutting ant1 logging ir that territory 
until 15 hTol embrr, 1929." 

E. S .  3Ziller: " I t  cost us $2,153.44 to replace the bridge that wasl~ed 
ou t :  I think that was a reasonable cost. . . . TVe lost about 1 2  
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days on account of the bridge being out. . . . Q. Mr.  Miller, if you 
know, about what was i t  costing the Kitchen Lumber Company during 
the months of August and September, 1928, to ship this timber, every- 
thing that  was d o n e c u t t i n g  and delivering and shipping this timber- 
the average cost? Answer : $14.21 per thousand. . . . &. What,  if 
you know, was the average profits on that  timber per thousand during 
these two months? Answer: The average selling price for ilugust and 
September was $24.54. . . . Q. How much profit would that  leave 
the Kitchen Lumber Company? Answer : The profit was $10.33. . . . 
Q. That  covered the time the bridge was ou t?  Answer : I t  did. . . . 
We had sufficient equipment and sufficient force to keep the trains run- 
ning had the bridge not been washed away." 

E d  Turbeyville, a witness for defendant, who was caretaker a t  San- 
teetlah Dam, testified to  the heavy rainfall and also: "The water 
continued to  rise and a t  4 p.m. I raised this gate another foot. The 
total opening of the gates was 7 feet-4 feet on the first and 3 feet 
on the second. With this amount of gate opening, the water in the lake 
kept rising. I didn't raise the gates any more until midnight, Sunday 
night. At  that  time, the water was still rising and I raised this gate 
another two feet. This  gave a total gate opening on both gates of 9 
feet. I slept from midnight, Sunday night, until Monday morning. 
I saw the dam again a t  6 a.m. central tirne Monday morning, 3 Sep- 
tember. That  would be 7 o'clock eastern standard time. At tha t  time, 
the water had risen an  additional twenty-five hundredths of a foot from 
12 o'clock Sunday night. This  additional water was going over the 
top of the gates that  had not been raised. At 6 a.m. central tirne, I 
raised the gates an  additional four feet. I t  took me 20 minutes to raise 
the gate. This gave a total opening of 13 feet on the three gates. This 
opening did not reduce the  height of the water. At  eight o'clock central 
time the gauge showed the water mas standing still. There had been no 
fall. At  9 o'clock central time, I raised another gate four feet. That  
started pulling the dam. I have crossed the fords between the San- 
teetlah Dam and the Kitchen Lumber Company's bridge. I would say 
you mould be lucky to ford with horses with two feet gate opening. 
At midnight Sunday night, there was nine feet of gate opening. The 
gates remained a t  that height until six o'clock central time, Monday 
morning ( 3  September) ." 

On cross-examination: "At 6 o'clock, Monday morning, I raised an- 
other gate four feet. I did not phone anybody to look out. I knew 
they were not going to get into that deep water. They might see 
the water coming. I don't know if they could hear i t  coming. When I 
raised the additional four feet, I phoned the operator a t  the power- 
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house at tlie Santeetlali plant and gave him the gate opcning. . . . 
T h e  lake was full  and running oyer when I raised tlie p t e  four feet. 
I t  was running over tlie other gates." 

The ~ e l o c i t y  of the water when it left defendant's dam and the 
time it took to reach plaintiff's bridge was for the jury to determine. 
A fact can be proved by both circumstantial and direct mideilce. The  
evitlcrice mas suffirient to be submitted to the jury. Tlie finding of the 
jury on the first and second issues cannot be disturbed. l i t  7 e  17'111 of 
Rergrron, 196 X. C., 649 (652). Tlie charge of the able and learned 
judge in the court below is not in the record, the presurlption is that  
lie charged correc7tly tlic law applicable to the facts. The serious 
question that  confronts us iii tlie tqial on the 3d issue and the assess- 
ment of damages for delay by reason of tlie destruction of the bridge, 
on the 4th issue. (b.) 

Tlie delay in rt~building the bridge was 14 days-12 aorking days. 
'Phe lumber liauletl each day prior to the bridge washing aTvay, accord- 
ing to plaintiff's ~vitnesscs, was about 40,000 to 50,000 feet at a profit 
of $10.33 a thousand fcet. T ~ P  jury has given the full an70unt of profit 
o ~ i  ;r. hnsis of about 50,000 feet a day, yet plaintiff had this, soine 600,000 
feet of lumber on hand. Plaintiff introduced evidence th: t i n  the time 
limits and contracts, it  could not get its timber out. 111 Johnson v. R. R., 
140 S. C., 574, the principle is laid down: Wlicre the profits lost by 
defrnda~it 's tortious conduct, proximately arid naturally flow from his 
act and are reasonably definite and certain, they are recorerable; those 
which are speculative and cwitii~gent, are not. 

Tlie defeiidaiit contended that  to rebut this eridence . ''The court 
erred in refusing to allow defendant's witness, C. TV. Hoc ge, to ansner 
tlie question: 'When did you begin to take u p  the railroad, you re- 
member?' TfTitncss, if permitted to ansuer, vould h a r e  ztatetl: '-lbout 
tlie middle of April, 1930'; for that, the plaintiff had oflered el idence 
that  it quit xo rk  about the middle of Sovember, 1920, this  evidrnce 
being offered for the purpose of showing that plainti 'f could have 
coiitiiiued operating u ~ i t i l  the railroad was taken up a id thus have 
removed all of its timber." 

We tliinlr this exception and assignnlerit of error is ~ 1 ~ 1 1  taken. 011 

the 1st arid d d  isiues, we find no error. On the 3d issue and the second 
part of the 4th issue (b) ,  there must be a new trial. 

No error on 1st and 2d issues. 
hTew trial on 3 1  issue and secolid part of the 4th issue ( b ) .  
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hlANLEY REAVES v. CATAWBA MAMJF'ACTURING AND EI.ECTRIC 
POWER COMPANY. 

(Filed 2 May, 1934.) 

1. Master and Servant A a: C a-Evidence held not to disclose emergency 
empowering employee to hire another for employer. 

The evidence disclosed that  plaintiff, nhen a boy of thirteen pears 
of age, took dinner to his brother who was working for defendant in 
the construction of a house, that one of the carpenters dropped his 
hammer from the second floor and defendant's foreman asked plaintiff 
to hand the hammer back to the carpenter, that  no ladder was built 
for access to the second floor, but that braces were nailed a t  the corners 
by which the carpenters climbed up and down, that plaintiff chose to 
climb up by a window, and in attempting to reach a joist over his head, 
slipped and fell to his injury. Held,  no emerqency existed sufficient to 
constitute plaintiff an employee and create the relation of master and 
servant, and plaintiff was a mere volunteer injured in the performance 
of a simple and ordinary task, and N. C. Code, 5032, has no application to 
the action. 

2. Xegligence A c-Held: evidence failed to show negligence on pant 
of owner in respect to volunteer or trespasser on premises. 

At the request of defendant's foreman, plaintiff, nhen a boy thirteen 
years of age, volunteered to hand a hammer to a carpenter v'orliing on 
the second floor of defendant's building. The evidence tended to show 
that there was no ladder betneen the first and second floors, but that the 
carpenters climbed on braces a t  the corners of the building, and that  
plaintiff chose to climb up a t  a window, and in attenlpting to catch a 
joist above his head, slipped and fell to his injury. Held, plaintiff occupied 
the position of volunteer or trespasser, and the evidence failed to sho~v 
any defective condition or circumstances in nhich defendant was rcquired 
to warn or instruct the plaintiff, and defendant cannot be held liable in 
damages for the injury, there being no legal basis for recovery. 

APPEAL by  plaintiff f r o m  Stack,  J., a t  February  Term,  1934, of 
MECIILEXBURG. ,Iffirmed. 

T h i s  is  a n  action f o r  actionable negligence brought by plaintiff 
against the  defendant. T h e  plaintiff's testimony n as to the  eRcct tha t  
h e  was injured some ten years ago-in October, 1924-wlien he  \\.as 
13 years  of age, he  is now 23 years of age. H i s  brother, Edgar ,  a t  t h e  
t ime  h e  was hur t ,  was v o r k i n g  for  defendant a s  a brick mason. T h e  
defendant n-as bu i ld i~ ig  a f r a m e  dwelling-house. T h e  plaintiff lived 3 
or  4 miles a l i ay  and on the  d a y  i n  quwtiori ( a n d  the only d a y  he  carried 
a lunch) ,  he  rode a horse arid f r o m  his  home, carried the lunch i n  
some dishes i n  a bucket to his  brother. H e  testified, i n  p a r t :  "I stayed 
there dur ing  lunch. Afterwards, I was gct t ing ready af ter  luricll to 
get the  dishes u p  and went t o  tell  m y  brother I was going lionie and 
the  carpenter on top of the house dropped his  hammer and he asked 
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me to get his hammer. Mr. Armstrong was the one that dropped the 
hammer and Mr. Black ~ v a s  the one that  told me to take it up. Mr. 
Black mas the foreman. . . . I started with the hammer.  he liouw 
was frame and the raf tws  were raised. I started to cliinb u p  through 
a window and got u p  in the window and was c1inil)ing up to rcach a 
joist to hand Mr.  Armstrong the hammer an? I sl ippel  and fell, m y  
hand slipped off the joist. That  let me fall inside acres, a sleeper and 
broke my  leg. That  was tlie floor sleepers." By the court :  "Was that  
window on tlie first floor, ground floor or second story? Ansner :  Fir5t 
floor. Q. How fa r  had you climbed? Ansner :  8 feet ,tor,y. Q. IIad 
you climbed 8 feet? Answer : Yes, clinlbcd up to the second floor. There 
mas no ladder there. There mas no ladder afforded for ally of them to 
go up on. I climbcd up into the window, was catching ~p and clirnbed 
the post in the wiiidom frame. I cliiiibed up in the wi~idow and ~ w s  
climbing over the  window to reach u p  high enough t I get him the 
hammer and as I caught the joist, I fell. I caught hold of a t v o  by four, 
the framing. I climbed on the window frame and tried to get up to the 
top of the frame. I put my  feet on the window frame a i d  was goilig 
on up past it  and holding to it. As I ~ e n t  up past it, 1 11ut my f w t  011 

top of it when I got up  that  high. I tried to go higher than that and 
got as high as I could, but I fell. My  hand slipped off the top joist. 
That  was a top joist that the rough framing rested on, up nest to tlie 
roof. That  was u p  a t  the top. I reckon I fell about ?ight feet. I11 

climbing u p  there were no cross pieces across that  way to put my feet 
on. I was in tlit: act of taking the hammer up when I fell. I was 
handing it to him. I had one h a r d  on the joist and t le liamincr in 
the other. I went to swing my hand with the hammor u p  through 
and it slipped and fell. . . . When I mas told to go u p  on the 
house, I was preparing to go home. I had hitched my horse. I vaa  
about ten feet from the place where the hammer fell n l  en I was told 
t o  take it up. 31\11.. Black said, 'Boy, take that  hammer ~p to the car- 
penter.' " 

Edgar Reaves testified, in p a r t :  "I was a brick mason on this job. 
I worked on this job a t  the time. Mr. Black employed n u .  H e  paid me 
$1.00 a n  hour. . . . When I got through diimcr 1 \vent hack to nork.  
I don't know if :mybody asked my  brother to bring t h ~  llammer up. 
I did not hear it. I sent after a hammer myself by N r .  -~rmstrong.  H e  
was u p  on the building. . . . There was not any lwlder there to 
get up  on the house at that  time. I went up a t  the corners a i t h  
braces. Climbed up a t  the corner. They did not hare  an:. ladder there. 
That  is the way they went u p  and down. I have woi-ked on other 
buildings. I had been working a t  that  time on buildings allout tcn years. 
They did not hare  any ladder a t  all at, this place for jou  to get up, 
just go up on the corners. They put braces across ancther and you 
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stepped from one to the other and grabbed a joist and swung through. 
. . . . The window was about fifteen feet away from the corner 
where 1 went up. I t  could be seen from the window where I went up. 
The braces within that space were about 3y2 feet apart. There were 
two braces. you stepped on them and grabbed a joist and pulled your- 
self up. As you stepped on this last brace, you would have to pull 
yourself through. You would do that by grabbing the overhead joist. 
I t  would be about 334 or 4 feet from the last brace. I could not say 
whether my brother could have gotten up at that corner or not, taking 
into consideration the size of my  brother at the time. On a building 
like that, they put a ladder u p  because you hare  to be going u p  and 
down." 

On cross-examination: ('Mr. Armstrong was working on the same 
side of the building. H e  mas waiting on me. I told him to send me a 
hammer. , . . We was starting a store flue and I told him to get 
me a hammer;  he walked about 1 5  feet towards the house. I t  was not 
on the ground. The next thing I knowed, the boy had fallen. Mr.  
Armstrorig and I both went down on the ground, but not before the boy 
fell. Whe11 we went up, they had cross pieces there a t  the corner for 
me to clinlb up  011. And I went up  that way. Mr.  Armstrong went 
up  that  way too. The carpenters, anybody that had to go up ~voulrl go 
u p  different ways; I did not watch all of them. That's what they 
were put there for." 

The judgment of the court below is as follows: "This cause coming 
on to be heard before the undersigned, judge presiding, and a jury, at 
the 5 February, 1934, Regular Civil Term of Superior Court of Meck- 
lenburg County, and the plaintiff having introduced evidence, and the 
court being of the opinion at the cur~rlusion of the plaintiff's evidence 
that  the plaintiff ought to be nonsuited: Now, therefore, upon motion 
of W. S. O'R. Robinson, J r . ,  attorney for t l ~ e  defendant, it  is ordered, 
adjudged arid decreed that  the plaintiff be and he is hereby nonsuited, 
and that the costs of the action be taxed against the plaintiff. This 
1 6  February, 1934. A. X. S ~ a c r i ,  Judge Presiding." 

G. T .  Carswell and Joe W .  Ervin for p la in f i f .  
TV. S. O'B. Robinson, Jr., and W .  B. XcGuire, Jr., for defendant. 

CLARRSON, J. At the close of plaintiff's evidence the defendant made 
a motion for judgment as in case of nonsuit. C. S., 567.  The court 
below granted motion and in  this we can see no error. The interesting 
question arises on the record: What duty does the defendant owe to 
this volunteer boy 13  years of age? The general rule is thus laid down 
in Cooley on Torts, 4th Ed., Vol. 3, section 386, pp. 47 and 48:  ('One 
who voluntarily assists a servant at the latter's request does not, as a 



general rule, become a servant of thc master  so a s  to impose upon t h  
la t ter ,  the  duties and  liabilities of a m ~ s t r r  t o n a r d s  w c l  v o l u i ~ t w r ,  or 
co as to  rrlitdcr the niaqter liable to thirtl  pcrsonq in ,u red  by  such 
T oluntccr's acts  o r  ii~glipcncc., nllile re l~ t lc r i i~g  such assi. alicc. Suc.11 a 
\ olu i~ teer  as,umcs all  the risk, of the i w  111)011 n liich lip entcrs and 
i s  ouly entitled t o  the  protection d 1 i ~  a trespasser. But if the. sc r ran t  
has  authori ty ,  cxpress or implied, to  tmploy ugsistaltts, tlict rule  is  otlier- 
nisc, :rnd tllc master  is liable f o r  the ncgl ig~i ice of oiic tnil)loyed l y  a 
se r ran t  \7ho lintl authori ty  to  employ asiistaiits t l iougl~ lie llatl been 
forbidden to employ tha t  par t icular  l ~ c ~ s o n .  Slicli i1111~licd autliority 
might ariscx i n  c2wc of some unforeseen erncrgclllcy, wltirli created a 
~leccssit?; fo r  sw11 assistal~(.e. And  when a parsengr3r is  i i~jurecl  hy tlie 
~ t e g l i p n c e  of :I 1-olunteer, the niastcr is liahlc,, t l iongl~ tlic rolutitecr 
was called i n  by 21. Pe r r :~ i~ t  without the  lrnowledge or authori ty  of the 
rnnstcr, a i d  the rcason is t h a t  '~vlicn tlie master oh1iga:es himself t o  

to protect h i u ~  f r o m  i n j u r y  f r o m  an> s o u r w  tliat lnun1:111 jlitlgiii~iit :111d 
forc+:glit arp capable of pro1 idiiig agai:lst, ant1 t l ~ c  inasttmr i i l t ru- t i  tlie 
11erformanc.e of the d u t y  rcspoi~siblc fo r  their  acti ,  n l i e t l ~ t  r i i c g l i g e ~ ~ t  or 
rnalirious, a i d  tlicy contiliuf~ iii t l ir  l ine of tlicir e r ~ i ; ~ l q n l m l t  u n t d  t l i c ~ r  
relation n i t l i  tllc 111:Lster is t l i s w l ~  cd. T h e  s1,ecifirtl d u t y  oi tlw c i n p l o ~ c c  
ill suvh case may be \.cry lilr1itc.d. but  tlie sco l~c  has :~ssmiic~l. '  So also, 
somcL cao~irt:: hold tha t  n.lici,c~ a mastor i ~ i i r n s t s  his sc , rrai~t  l r i t l ~  n tlalleer- 

is  llahle fo r  thc ~ ~ e g l i p c l i ~ c  of such ot11c.r ill the, u s ,  tlic*rLof," etc. 
Neacl iar i~ oil , I g ~ ~ l c > ,  Vol. I ,  dtl KJ . ,  m 2 .  163\ ,  11. 11'30. Itc,st:lter~~el~t 
of the Lnn ( - lge t~cy) ,  see. 4Y5, pi). 1134 ; I I I ~  1133. Y ~ l d i r k ' s  La\\ of 
'Torts. 4 th  Ed. ,  " l l a r n ~ s  that  a re  not Torts," sec..;. 84, 6.3 a n 1  86. 39 C. J., 
"llhDtcr ant1 S t ~ \ a n t , "  sec. 14.39, 1112. 11'71-2; Pcri in5 r .  Coal Co., 199 
S. C'., 602;  Pow L.. (;ear!/, 1 0 1  N. C., 9 0 ;  Robircion 1 .  I ' c y  a n t 1  C'ci?rl- 
par]!/. 193 S. ('., 60.3 ( b l 2 )  ; Booth and b'/!jtlll T .  f'rlcc, Ih;1 , \rk.,  975 ;  
76 A1. L. R , 9.37; U ~ Z I  l i e , -  c. 7'horn(i.\ tC. l l u ~ u ~ ~ l  ( 'o.,  205 Y. C'.. 425. 

Slwalrinp of the d u t y  of tllc n l a ~ t e r  to the < c r \ : r ~ ~ t ,  i ~ r  JI(rti, 5 1 .  ( ' o t t o i ~  

21f~//s, 13.3 s. L"., 287 (2:91), iq t h e  f'o11oniii.g: '(TV~ICII :lily i i i july to 

to  his euiplo,~ec f o r  ally iii jurics the la t ter  m : ~  susta n ~111irli ;lye 
p rox in~a tc lg  cansc~l  by liii  riegliprnce." 
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T h e  general principles of '.Emergency Employees" is  stated in  76 
-1. L. R., 11. 971, citing authori t ies :  ' 'A\i~ eincrgeiicy n i thin the mea i i i l~g  
of the  rule must  be a sudden and urlexpected emergency. . . . If 
tlie servant rcquesting assistance can do the x o r k  himself, there is  no 
emergency authorizing h im to m ~ p l o y  a n  ass i s tm~t .  . . . I t  has, 
ho~vever, been held that  the bare fact  tha t  it  is possible to proceed 
n i t h o u t  the  services of the person cmployed is  not i n  itself d c t c r m i ~ i a t i w  
tliat tlicre is no necessity fo r  the cmployment. . . . ~ T h e t l i e r  
cmergcncy exists is ordinari ly  a question of fact  fo r  the jury. . . . 
While o r d i u n ~ i l y  t h e  question is fo r  the jury,  the court can say ~vl lether  
the el-idel~ce is sufficient to support s fiiltling tliat at1 emergericy cs-  
isted." 

" In  Volt c i ~ d  P .  011 C'o., 174 S. C., 633, i t  is said : ' I t  is well r e c o p i z e d  
that ,  nlthougli thc machincry a11tl place of n ork m a y  he all  that  is 
required, liability may, and  frequent ly does, a t tach by reason of the  
lieglige~it ortlcrs of a foremau, or boss, who stands towards the aggrieved 
p a r t y  ill the 1)lace of vice-principal.' " Bobiuson z.. I c e y  a d  ( ' ( I . ,  5 1 i p r t i .  

11. 812. to the du ty  a i ~ t l  respoasibilities to i i i fa~i ts ,  see 13effi(f 1 . .  R. R., 
1'36 S. ( I . .  9 ;  I l o q p r d  I , ,  I?. R., 194 S. C., 256. 

111  tho p r w i i t  cas% ne have no factual  situation nllicll ilecc*sitatcls the 
r ~ i ~ ~ s t c ~  to n a r n  or  instruct the I-olunteer. T h e  plai l~t i f f  11 as  ]lot w c i d ~ ~ i l y  
e x p o d  t o  ally iminilierit danger  i n  the uiiforesceil cincrgcl~c>-. IT?, a t  
the  reqnwt of the forcman. undertook to ca r ry  the hammer i n  h i s  on11 
xi ~ l y  ill tlic p c r f o r ~ ~ i a i ~ c e  of, not a n  unusual,  hut 21x1 ordinary :;l~tl i i r n p l ~  
task. TTe a re  i ~ o t  dtaliiig nit11 a w r m i i t  that  tlie foreman hat1 t h  r i d t  
to tlis(.liarge for  ~~ol rper formai ice  of a duty, autl nhobe c o m ~ ~ : ~ i i t l ,  t l ~ e  
serr:lnt was called upoll to obey. T h e  plaintiff n a q  a volunteer. Tl ierr  
seemed t o  hc no u i i fo re~een  emergericy. T h e  foremau could I inw take11 
or p i t r l~e t i  the llanirner to  the workman, or 11e could lial-e collie don11 
for  i t .  T h e  plaiiitiff testified: "The carpenter oil top of tlie house 
t1ropl)etl h i <  liammer and  he aslied m e  to get his llarumer." Forer i ia t~ 
13laclr "naa tlie one tliat told me  to take i t  up." It was a n  8-foot story, 
Black said, "Boy, take tliat hammer  u p  to tlie carpenter." Plaintiff 's 
brother, E d g a r  Hruws ,  testified, "There was iiot ally ladder there to 
get 1111 011 the house a t  tha t  time, I n e i ~ t  u p  a t  tho corners wit11 braces, 
clir~ibetl u p  a t  the corilers. . . . T h a t  is the way they went u p  and  
d o ~ ~ i i .  . . . T h e  braces within tha t  space n e r e  about 31; f e ~ t  apar t .  
There  n ere t n  o bmces, you stepped on them and grabbed a joi-t aud 
pulled yourself up.  . . . That 's  what they were pu t  there for." 
T h e  window tliat plaintiff v e n t  u p  was about 15 feet f rom the way 
p r o ~ i d e d .  There was nothing t h a t  n a s  clefective tha t  caused plaiiitiff 
to fall .  H e  selected his  own way. '(I star ted to climb u p  through a 
\ \ indon  and got u p  i n  the windon and was clirnbing u p  to reach a 
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joist to hand Mr. Armstrong the hammer and I slipped and fell, my 
hand slipped off the joist." The thing that plaintiff undertook to do 
was not more dangerous than what any man or a 13-yzar-old boy is 
doing daily. The  boy rode there on a horse and the climbing to hand 
the hammer u p  was perhaps no more dangerous than mounting the 
horse. The misfortulle v a s  that  he slipped and fell. I t  s a matter of 
common knowledge and to the credit of our people that  wh3n  called upon 
to help, the willingness in which they respond. The nature of the work 
called upon to perform may, in certain cases, entail liabili y on the fore- 
man and respondeat superior. The  boy's act was commendable and the 
accident unfortunate. I n  law, we cannot hold the defendmt liable. I11 

the realm of good morals, how fa r  defendant should have helped repair 
the injury is  beside our jurisdiction. N. C. Code, 1931 [Michie), sec. 
5032, is not applicable to the facts in this case. We think the judgment 
of the court below should be 

Affirmed. 

MRS. ETT.4 F O S T E R  v. CITY O F  CHARLOTTE. 

(Filed 2 May, 1934.) 

Municipal Corporations J +Charter provisions requiring notice of claim 
of damages is condition precedent to right of action for personal 
injury. 

Compliance nith the requirements of the charter of a city that notice 
be given the board of aldermen within a specified time of the infliction 
of injury of any claim for damages for such injury is a condition 
precedent to bringing action against the city to recover such damages 
with the burden on plaintiff to allege and prove that the required notice 
had been given, and though incapacity, mental or physicll, will excuse 
failure to give such notice, such failure will not be excused if  plaintiff 
has reasonable opportunity to give such notice within the rrescribed time. 

APPEAL by plaintiff from a judgment of nonsuit by M'adiclc, J., a t  
J anua ry  Term, 1934, of ~ ~ E C I C I , E K B U R G .  Affirmed. 

Plaintiff brought suit for damages for persoiial irijury alleged to have 
been caused by the negligcncc of the defendant in fa i l iq ;  to maintain 
one of its streets in proper repair. She alleged that  on 13 Xarch,  1931, 
while returning from her work on S o r t h  Brevard Street in attempting 
to cross 17th Street on bonrcls placed over an excavation d e was thrown 
into the excalation and injured by reason of the negligent placing 
and defective condition of the boards. 

The charter of the city of Charlotte contains the followjng provision: 
" S o  action for damages against said city of any character whatever, 
to either person or property, shall be instituted against said city unless 
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within six months after the happening or infliction of the illjury corn- 
plained of, the complainant, his executors or adn~inistrators, shall hare  
given notice to the board of aldermen of said city of such injury in 
writ i i~g,  stating in such notice the date arid place of happening or in- 
fliction of such injury, the manner of such infliction, the character 
of the injury, and the amount of damages claimed therefor, but this 
shall not prevent any time of limitation prescribed by law from coni- 
mencing to run at tlie date of happening or infliction of such injury 
or i n  any manlier interfere with its running." Private L a w ,  1011, 
chap. 251, sec. 15. 

The summons was issued arid the action begun on 14 Oc tob~r ,  1932. 
At the close of the plaintiff's evidence the court dismissed tlie action 
as in case of nonsuit and the plaintiff excepted and appealed. 

IT. JI. I l ood  and J .  E.  X e y e r  for appe l lan t .  
Bv idgers  & O r r  and  J .  E d w a r d  S t u k e s  for appel lee .  

PER CTRIAJI. There are a nurnber of decisions of this Court to the 
effect that compliance with charter provisions similar to those above 
set out is a condition precedent to the institution of an action against 
a municipal corporation for the recovery of damages-the object of 
the prorision being to give the municipal authorities timely opportunity 
to investigate claims while the evidence may be procured and prcserIetl 
and to prevent fraud and imposition. Cresler v. Aslievil le,  134 S. C'., 
311; P e n d e r  v. S a l i s b u r y ,  160 N. C., 363; Har t se l l  v .  d s h e v i l l r ,  164 
S. C., 193. Both allegations and proof of notice are necessary. I'cnder 
a. S a l i s b u r y ,  supra .  The plaintiff neither alleged nor prored that she 
had given the required notice. 

There is an exception to the rule if the claimant has been mentally 
or Physically incapacitated to comply with the provisions of tlie charter. 
Terre l l  v. It 'ashington, 158 S. C., 282. I t  is obvious in the present case 
that the plaintiff was not prevented from presenting her claim by reason 
of mental or physical incapacity between the time of the alleged illjury 
and the institution of her action. There is evidence that  her mental and 
physical condition was good, and she testified that  she had declined to 
bring suit earlier because it would "have been of no use to sue if she 
recovered right away." Meantime she was not confined to her bed and 
had occasion froin time to time to leaxe her home and consult ~vit l i  her 
physicians. I n  I Iar tse l l  .z3. Ashec i l l e ,  166 S. C., 633, it was said all 
that is  necessary is that there should be reasonable opportunity TI-ithin 
the period intervening betueen the injury and the ins~itution of the 
action in which the plaintiff would be able to give the required notice. 

Affirmed. 
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ESSIIC H1GL)ON WARD. ADMISI~THITRIS OF TIIE  ESTATE OE NORVIN G. 
\YARD, v. SOUTHERS IIAII,\T'AT COMPANY 

(Filed 23 May, 1034. I 

1. Mastc'r and Servant E &Contention that engineer could 1mve pre- 
vented injury to brakeman after cliscovrry of peril held not supported 
by evidence. 

Where an engineer testifies that he could not have d tne  anything to 
avoid the injury to the br:lkrrr~:~n 1111 his freight train a f t t r  the discovery 
of t11e braken~:n~'s  1)tlril from tresl~assers on the train, : nd there is no 
t.ritleuc-e to thv contr:~l.y, the railroacl comllany may not bf. held liable for 
t l ~ e  injury on thr. contention that the cnginerr shoultl 11nvt. jolted the t:ars. 
stolrlwtl tlie train, or blowed the whistle ulton tlle discovery of tlie 
trespassers. 

2. Same-Hcld: no injury to employees could have been anticipated from 
cmploy~r's alleged negligent custom and nonsuit was proper. 

The evidenctl in this case wns to the effect tliat plaiutiff's intestate was 
n brakcman on defe~~dant ' s  railroad ant1 that  hc was killcti when struck 
by a 11iece of coal thro\rn from olle of the cars by t ~ w p a ? s e ~ , s  as 11e wrs  
inspecting the train in the line of his duty when tlle t r ~ i n  was slo\vetl 
clu\vn trt :I switch. There \vas evidenc*e that  tl~ievra had habitually s t o l ~ n  
coal froni tlefenclnnt's cars in this ruanner for a ~ i ~ i n ~ b r i  of years, ant1 
plaintiff contended that clcfo~~clant's negligenw in l~rrmitting this 1nrcer1- 
ons custom \\.:IS t l ~ c  ~)rosirnnte ( ,awe of intestate's dt.at11. There \\.as no 
c~vitlence tll:~t :rny c.ml)logec hat1 the~'c'toSort~ Iwen injured by coal t l ~ r o \ ~ n  
froni the caars in sue11 manner: Hcld ,  no injury to emplo,;ees could have 
11cc.n antieil,utrtl by clefendant from snczh recurring acts of ltirceuy by 
tresl);~ssctrs, and even conccclin:: that d c f r n d ~ ~ n t  \\-us negligent in failing 
to stol) .cucl~ custom, it c:mnot be held li:~ltlc in damages to plaintiff, tlle 
rultl of 1i11v :rl~l~litxble being t l ~ a t  wl~ere u~ilu\vful ar ts  of third persons 
intervene bct\v(~'n tlefcntlant's negligence ant1 the injury which was not 
intrndetl by tlefenclnnt and could not have been foreseen 11y it, the c:~usal 
rcbli~tion is broken and defendant is not liable. 

CIVIL AC'TIOP, before X c E l ~ ~ , y ,  J., a t  October T e r m ,  1933, of B u s -  
( O\IL%E. 

T h e  i~~i ( l e11c(~  t ~ i ~ ( l e d  t o  slion. t h a t  S o r ~ i l ~  G. W a r d ,  plaintiff's in -  
teitatc,  n as fa ta l ly  ~ n j u r e d  about t n e l l  e o'clork noon, a t  I I c ~ ~ d c r s o n ~  i l k ,  
011 or  about  9 February ,  1933. V a r d  n a s  11racl h r a k i m a u  on a f l c ~ i g l ~ t  
trail1 of d i~fe i~ t lan t ,  ant1 i t  \ \ a s  adnut ted  tliat he n a s  killed nlille enznged 
ill i ~ ~ t t , r ~ t a t e  comrnt~rcc. T h e  s tory of liis dc:rth, az told h:- tlie eilglileer, 
is suhst:uitially a, fol lons : "Approacliing H c ~ ~ d e r s o ~ ~ r i l l e ,  about olie- 
half mil? f r o m  t h e  station, n e  left  the m a i n  l ine ant1 l i d e t l  illto the 
pus,111g t rack.  -111.. T a r t 1  threw tlic sn ltcli. H e  was riding; on tlic. rngliir  
a l l  t l ~ c  n a y  froni  Alslie\ lllix. I 11107 etl a1011g so lie ronltl gct off ancl tliron 
tlir  s\zitc~h ni t l iout  s topp i l~g .  . . . H e  got off OII the  r ight-hand sidc, 
tlir, side occupied by irlc as c.iigineer. l i e  the11 nalketl  haqk just a li t t le 
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way, stopped and was looking under the cars as I pulled by inspecting 
the train. . . . I t  was the duty of the brakeman to inspect the 
train at all times. . . . H e  mas about four cars back from the 
engine and there was a big coal car loaded with large lumps of coal, 
loaded up high, and just about the time the coal car came up where 
Mr.  Ward w i s  there were three colored men came up from the opposite 
side and went to throwing coal off and about the third piece they threw 
off hit Mr. Ward. I didn't see the colored men climb up or until they 
came u p  on the top of the car. I first saw them 011 the car. They got 
up  on the opposite side of the car from where Ward was staudiiig. 
. . . When the coal hit X r .  Ward lie fell just as quick as that coal 
hit him, right on the ground. I turned the engine over to the fireman, 
told him to pull i n  the clear, that  a colored man had killed the hrake- 
marl. A11 three of the men on the car nere  thro~ving off coal, on the 
same side. . . . I t  looked like his skull was crushed." 111 respol~se 
to  question as to how long trespassers had been throwing coal off the 
traiii, the witness said:  "They have been doing it eyer since I have 
been on the railroad, that  is about thirty-two years. . . . Throwing 
it off every time it would go slow enough for them to get upon it." 1 1 1  

response to the question to the engineer as to whether lie could h a ~ e  
stopped the train or ((jostled the cars" so as to prevei~t colored men 
from throwing coal from the train, he said i ' ( I t  could not h a w  been 
done. . . . I could not have helped it-had very little time. I 
didn't have time. The darlries had been stealing coal here. I had known 
i t  for thirty-two years. I ucver knew of anybody being hurt before 
that. Mr. Ward had been ru~ in ing  on this line par t  of the time arid he 
had been v i t h  the railroad a great while. H e  had been over on this line 
a good deal. I have had h im as  coilductor over here. . . . Every- 
body knew that the darkies were stealing coal from the train." There 
was further evidence that  the conductor was in the caboose at the time 
on the rear of the train, where his duty required him to be. 

There was further evidence tliat the defendant company had doue 
nothing to prevent thieves from boarding freight trains, x-lien they were 
running slowly or standing still, and stealing coal therefrom during the 
last three or four years. There was also evidence that coal was fre- 
quently stolen over the entire system, and that a t  other points' 011 the 
system special agents had been employed by the defendant in an attempt 
to apprehend the thieres. 

At  the conclusion of the evidence the trial judge sustained a inotioii 
of nonsuit and the plaintiff appealed. 

Thomas L. Johnson, J .  Bat Xmathers and T.  -4. Czzell, Jr., for 
plaintiff. 

R. C.  Kelly and Jones d Ward for defendant. 
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BROGDEN, J. I s  a railroad company liable in damages for the killing 
of an  employee by trespassers and thieves who come upon a freight 
train to steal coal therefrom? 

The plaintiff plants the right of recovery upon two grounds: First ,  
that  the engineer of the train did not blow the  whistle, stop the train 
or jostle the cars and thus  prevent the thieves from climbing upon the 
t ra in ;  second, that thieves had been stealing coal from the defendant 
and climbing upon i ts  freight trains for such purposes for thir ty years, 
and that  the defendant had failed and neglected to take proper prwau- 
tion to prevent the stealing of coal. The  engineer testified that  he did 
not have time to do anything to save plaintiff's inte5,tate after the 
Negroes crawled upon the train and began to throw coal therefrom. 
There was no evidellce to the contrary, and consequently this grouud of 
liability disappears. 

The  basis for the second contention i s  that the defendant had negli- 
gently permitted and allowed thiwes to steal i t s  prop.rty, and that  
such negligent custom was the proximate cause of the deal h of plaintiff's 
intestate. 

I t  is a familiar principle of law that  if an employer permits a danger- 
ous custom to exist in the operation of his business m d  acquiesces 
therein that  he must answer in damages for all foreseeable consequences 
resulting therefrom. However, it  would not ordinarily be supposed that  
a carrier would approve or acquiesce in the larceny of its property by 
thieves, and there is no evidence that the defendant invitcsd or approved 
the various thefts. Moreover, there was no evidence that  any other 
employee of the defendant had ever been injured by the acts of coal 
thieves, and consequently if such acts were dangerous, there was 110 

notice of the previous hazard of personal injury to trainmen. 
I n  the final analysis, the case presents an  in jury  irflicted by the 

criminal act of a third person, and one in nowise conrwcted with the 
operation of the train or the ordinary prosecution of the defendant's 
business. 

Assuming, but not deciding, that the defendant was ncmgligent in not 
taking proper precaution against the coal thieves, nevert leless the gen- 
eral rule of law is  that  if between the negligence and the injury there 
is the intervening crime or wilful and malicious act of ,t third person 
producing the in jury  but that  such was not intended by the defendant, 
and could not have been reasonably foreseen by it, "the causal chain 
between the original negligence and accident is  broken.' Burt v. dd- 
vertising Co., 28 N.  E., 1 ;  Ckancey v.  R. R., 174 11'. C., 351; Green v. 
Atlanta & C. A .  L. Ry. Co., 148 S.  E. ,  633; Green v. R. R., 279 C. S., 
821, 73 L. Ed., 976; Davis v .  Green, 260 U .  S., 349; S f .  Louis R. R. Po. 
v .  Mills, 271 U. S., 343, 70 L. Ed., 979; Strong v. Granite Furniture 
Co., 294 Pac., 303, 78 A. L. R., 465, and annotation. 
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T h e  plaintiff relies upon  Fletcher v. R. R., 168 U. S., 134, 42 L. Ed. ,  
411. I t  i s  t o  be observed, however, t h a t  t h e  Pletcker case involved in- 
j u r y  inflicted by the rai l road company by reason of negligent operation 
of a t r a i n  which was entirely under  i ts  control. Consequently this case 
i s  not determinative. 

Affirmed. 

HERBERT I3. NEWTON AR'D COMPANY v. WILSON FURNITURE 
MBNUFACTURING COMPAXT ASD CAROLINA DISCOUST CORPO- 
RATIOR'. 

(Filed 23 May, 1934.) 

Courts A f--One Superior Court judge may not set aside as erromus 
a judgment rendered by another judge at a former term. 

Upon the trial of this action in the Superior Court the court granted 
plaintiff's motion for judgment on the pleadings. Thereafter, defendant 
made a motion before another Superior Court judge to vacate the judg- 
ment entered on the pleadings, and upon the hearing of an order to show 
cause judgment was entered setting aside the former judgment except 
for a part of the sum demanded by plaintiff and ordering trial upon the 
merits as  to the remainder, nhich second judgment was entered on tlie 
ground that the first judgment was erroneous, the court specifically finding 
that the first judgment was not entered against defendant through sur- 
prise, mistake or excusable neglect: Held, the order setting aside tlie 
judgment is reversed, one judge of the Superior Court having no power 
to hear o r  review a judgment rendered a t  a former term by another 
Superior Court judge on the ground that such judgment is erroneous, 
the proper remedy being by appeal from the former judgment. 

APPEAL by plaintiff f r o m  Stack,  J., heard a t  Chambers  i n  Monroe, 
29 December, 1933. F r o m  MOORE. Reversed. 

T h i s  is  a n  action brought by plaintiff against  the defendants to 
recover $1,098.70 and interest f r o m  1 5  August,  1932. A t  the regular 
te rm of the Superior  Court  of X o o r e  County, K o r t h  Carolina, held 
29 September, 1933, a f te r  notice to  the at torney of the defendant, Caro- 
l ina Discount Corporation, the cause came on f o r  hear ing  upon tlie 
motion of the plaintiff f o r  judgment upon the  pleadings before J u d g e  
Thomas  J. Shaw. 

T h e  judgment of J u d g e  S h a w  i s  a s  follows : "And i t  appearing, upon  
motion of counsel f o r  plaintiff fo r  judgment on the pleadings i n  favor  
of the Plaintiff t h a t  the  defendants and  each of them a r e  liable to the 
plaintiff i n  t h e  sum of $1,098.70 with interest a t  the  ra te  of 6 per cent 
per a n n u m  f r o m  15 August,  1932;  I t  is therefore ordered, considered 
and  adjudged t h a t  plaintiff recover of the  defendants  and  each of them 
t h e  s u m  of $1,098.70, with interest thereon f r o m  1 5  August,  1938, unt i l  
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paid. together n i t h  tlie coits of tliis ne~tion." T h a t  t11t.r-after, autl oli 
1 2  December, 1933, t h e  defendant  Carol ina Discount C o y o r a t i o n  filcd 
i ts  m o t i o ~ l  to  vacate the  judgmcli~t heretofore rendered :agail~st it  by hi.; 
Honor,  J u d g e  Shaw,  autl said motion is i n  words and  figures a s  follov i : 
. . . "I'pou n io t io l~  of Murtloch 1\I. J o l n ~ s o ~ t ,  Esq., all( af tcr  rentling 
tlie :lffitla\ i ts  anel exhibits horc~ir~,  i t  is ordered that  the p1:htiff Herhei  t 
13. SCT\ toil ant1 Company tllrough i ts  attorneys, J o l m c o ~ i  & Jol i i i~oi i ,  do 
show cause, if ally i t  has, before h i s  Honor,  A. 11. S tack ,  judge, a t  liis 
C1.iar1ihcrs i n  1'111011 County courthouse a t  Monroe, Xort l i  C'arolina, 
a t  2 :00 o'clock p.m. on  29 Dccenihcr, 1933, u l l y  tllc judgn e r ~ t  lieretoforc 
i~~atl(b, e i~ te rcd  and  liad i n  this  cause he riot vancclccl anel strickell o u t ;  
:aid p1ai11tifYs attorilrys a r c  l ~ w c l ) y  requirc,tl to Iiare \\it11 tlierli :rl~tl 
preucwt to the court a t  s:~id l l ea r i~ ig  the original suriimotls ant1 coriiplaii~t 
:l id a11swer 11~rei i1.  

" I t  is f u r t h e r  orderccl that ,  pending the hearing abovc set for th.  the  
plaintiff, i ts  n t t o r n c y ,  the sheriff of Moore County and  al l  other officer5 
anel p u s o i ~ s b e  a11d they a re  hereby restrainrcl f r o m  proccetling ill : I I I ~  

inanncr  against tlw propcrty of the defendant Carol iua Discount Corpora- 
t ~ o n  ton:ritl tlic c o l l e r t i o ~ ~  of snit1 jutlgiiirlit out of ail) o '  t h r  a i m s  of 
tllc e:ri(l C'aroli~la I)iscout~t C 'o rpora t io~~.  Let a copy of 11119 ortler, the 
affitla\ i ts autl exliilrit be fo r t l in i th  s e r ~  ccl O I I  t l ~ t  p l a i l ~ t i f i ' ~  a t t ~ i l l ( ' , ~ s ,  
and  plaintiff's attorllcys a r c  liereby required to scrlt .  01 the  attor1ic.y 
fo r  tlie C a r o l i i ~ a  Discoul~ t  Corporatio11, a t  least 4 days before the hear-  
ing, a copy of t h r i r  re tu rn  ant1 : L I I ~  afficlanti or other tlocwine~iti or 
c ~ \ ~ ~ I c I I L ' c ~  to be used by them a t  the l i ~ i ~ r ~ l ~ g  a11d he sllsdl I i a ~ e  the r igh t  
to rc111y tlicreto a t  the l ~ c a r i l ~ g .  Tlw clefe~~tl:rnt n i l1  give l i ~ j u r ~ c r i o l ~  
bontl in  the  sum of $200.00 x i t h i n  3 d a j s  f r o m  th i s  13 Dccernber, 1933. 
A. 31. Stack,  judge presiding, Cartilage, N. (I., 1)eccrnbc~ Term,  19.33. 

' ( , L I I ~  on  28 I ) w e m l ~ e r ,  1933, at  C'han~bers  i n  Moilroe, K. C'.. before 
liie Honor ,  .I. 3. Stack, judge, t l ~ r  cause came oil f o r  Iic~aring, alicl 
a f te r  argunic~iit of cour~scl fo r  plaintiff :inel the  d e f e n d a ~  t, said 111. 
Stack,  jutlge, granted,  made arid mtcre(1 the follon i r ~ p  order : Thib 
mxttcr  i ~ o w  come? on  to be liearc1 bcforc m r  on niotioii of the  d ~ f r i ~ c l a n t  
( ' a i x ~ l i r ~ : ~  I ) i i cou l~ t  C'orporatiou, to raca tc  :lnd iet aside the judgnlent 
heretofore re11dcrc.d 1iercii1 by hib l I o ~ ~ o r ,  Tl iomai  J .  Sliaw, a t  the  
S('pteniber Tcrnl,  1933, of the Superior  Court  fo r  Moor,. ( 'ou~ity,  tlicx 
saine ha1 irig bee11 granted arid maele on the  plcadi i~gs i n  tile caubc. .Inel 
a f te r  hearing X u r d o c l ~  X. J o h n s o ~ ~ ,  Esq.,  a t t o r ~ t e y  f o r  the d c f m d a ~ ~ t ,  
Carol ina Discoui~ t  C'orporatioii anel F r a n k  W. McCluer, J r . ,  a t t o r l ~ t y  
fo r  the p l a i r ~ t ~ f f  h r r e i i ~ ,  alid it  a p p e a r i i ~ g  to tho court as  a fact,  that  tlie 
jutlgu~ellt  was not talreli against the d c f e i i d a ~ ~ t s  tlirouph heir  1111st:ilw, 
surprise  or excusable neglect, a11t1 i t  appearing that  tlie issues of fact  
a r e  properly raised by the pleadil1g.s herein fo r  a l l  ortJr $i'17.03; a ~ ~ t l  i t  
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appearing that the jutlgmeiit against the defendant, Caroli l~a Discount 
Corporation, is an erroilPous juclgn~ent alid nas  e r r o ~ i e o u s l ~  grantctl 
for more than $217.93. 

"The court, therefore, in wliich it is joii~ed by the defendant Caroliila 
Discoui~t Corporation, orders tliat snid judgment bc aud the saiile is 
llrwby vacated and set aside; except that it is ordcred, co~isidcretl aiid 
adjudged that plaintiff's judgment stand against the defendant Carolina 
Discount Corporation in the sum of $817.93, and exccpt in tliat lmrticu- 
lar, the cause stands for trial on its mcrits. The  plaiiitiff Ilia\- call for 
a new esecutiorl for the aforesaid sum of $217.03. This 29 December, 
1933." 

Plaintiff made the follo~ring exceptions aiicl assignmrnts of error and 
appealed to the Supreme Court:  To that portion of the order providing 
that the judgment be vacated as being erroneouh, reading as follons: 
" , h d  it appearing that said jutlgmei~t against tlle clefendant Caroliua 
Discount Corporation is an erroneous jutlgmcut, and n a s  erroricously 
grai~tetl for more than $217.93, the court therefore, I r i  which it is joii~ed 
by the defendant Carolina Discouiit Corporatioi~, orders tliat sai(l judg- 
ment be and the same is hereby vacated and set aside." 

T o  that furtlier portion of the order adjudging that, except for the 
sum of $217.93 the case should be tried upou its n~eritb, reatling as 
fo l lom:  '(Orders that said judgment be and the same is liercbg vacated 
and set aside; cscept that it is ordered, considered and atljudgctl that  
plaintiff's judgn~eilt stand agai~ist  the tlcfendaiit C'arolii~a I)iscouiit 
Corpolation in the sum of $817.93, and except in that particular, the 
cause stands for trial on its merits." 

C L A R K ~ ~ K ,  J .  This is a c i d  actioil tried a t  the September Tcrin. 
1933, of Moore Superior Court, before his Honor, Thomas J. Shaw, who 
rendered judgment in favor of the plaintiff and against tlle tlefendants, 
on the pleadiligs filed therein for the sum of $1,098.70 with interest. 
Thereafter a t  Chambers on 29 December, 1933, the defendant Carolina 
Discount Corporation at a hearing before his Honor, -1. 11. Stack, judge, 
m o ~ e d  to vacate the judgment rendered previously by Judge Shaw for 
the reason that said j u d ~ m e n t  was reildered against said defenda~it ? 
through its mistake, surprise and excusable neglect and for the furtlier 
reason that said judgment was erroneously granted as to all sums in 
excess of $217.93. At said hearing his Honor, A. 11. Stack, heltl 
erroneous the judgment previously rendered by Judge Shaw and vacated 
same in part, allowing plaintiff's judgment to stand for the sum of 



X G  IS THE S U P R E M E  COURT. [206 

$217.93 only, but  h i s  Honor,  A. 31. Stack, judge, found a s  a fact  t h a t  
p l a i ~ ~ t i f f ' s  judgment  was not taken against t h e  defendants  through the i r  
cscusable ~ ~ e g l e c t ,  surprise  o r  mistake and d~c l i r i ed  to v i c a t e  the  judg- 
ment  on t h a t  ground. W e  th ink  the exceptions and assignments of 
e r ror  m a d e  by plaintiff mus t  be sustained. 111 Tl'ellons ?. Laositer, 200 
S. C., 474 (477-478)) i s  t h e  following: "We th ink  t h e  judgment of 
J u d g e  Small ,  if erroneous, the defendants  should have appealed f r o m  
same. T h i s  they did not do, a n d  t h e  judgment of J u d g e  Lgon should 
be reversed. . . . 'Erroneous judgment'  is  one rencered according 
to course a n d  practice of court,  bu t  contrary to  law, upon  mistaken 
view of law, o r  upon  erroneous appl icat ion of legal principles. Finger 
v. h'mifh, 191 X. C., 818. . . . I n  Caldwell v. C a l d z ~ e l l ,  189 S. C., 
a t  p. 809, we f ind:  'A decision of one judge of the  S u ~ e r i o r  Cour t  is 
not reviewable by another  judge. Doclcery v. E'azrbanh-s, 172 N .  C., 529. 
T h e  power of one judge of the Superior  Cour t  is  e q l a l  to  and  co- 
ordinate  wi th  t h a t  of another. A judge holding succeeding terms of a 
Superior  Cour t  h a s  n o  power to  review a judgment rendened a t  a former 
tern1 upon  the  ground t h a t  such judgment is  erroneous.' Phillips v. 
Ruy,  190 N. C., 152." F o r  the  reasons given, the  judgment must  be 

Reversed. 

B. F. HARGETT v. GEORGE S. LEE, JR., ET AL. 

(Filed 23 May, 1934.) 

1. Appeal and Error B b 
An appeal will be determined in accordance with the theory of trial 

in the lower court. 

2. Limitation of Actions A c- 
An action to avoid an instrument on the ground of fraud is barred after 

the elapse of three years from the accrual of the cause of action. C. S., 
441 ( 9 ) .  

3. Limitation of Actions B b--Action based on fraud acclmues when facts 
are discovered or should have been discovered by due. diligence. 

An action to avoid an instrument for fraud accrues from the date 
the facts constituting the fraud are  discovered, or the date they should 
have been discovered by due diligence, and after notice sufficient to put 
a reasonable man upon inquiry, plaintiff is chargeable with knowledge 
of all facts which a reasonable inquiry mould hare discovered, and where 
the evidence clearly slious that plaintiff, more than three years prior to 
instituting the action, had information of the facts coustituting the fraud 
or notice sufficient to put him upon inquiry which would have discovered 
the facts, the motion of nonsuit of defendants pleadini: the statute is 
properly alloned. 
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4. Appeal and Emor A f :  Judgments F f-Appellants held entitled to 
appeal, and judgment in conflict with prior judgment in their favor 
held error. 

This action was instituted to avoid 1)laintiff's deed for fraud. The 
grantee in the deed did not plead the statute of limitations, but other 
defendants, the trustee and cestui que frtrst in the grantee's deed of trust 
did plead the statute of limitations, and a s  to them a nonsuit was entered, 
the cause of action being barred by (I. S., 441 (9 ) .  Thereafter, upon notice 
to the trustee and cestui que t ~ x s t ,  jud#ment was entered in plaintiff's 
favor against the grantee in the deed declaring plaintiff the owner of 
the lands in fee. From this judgment the trustee and cestui que trust 
appealed to the Supreme Court: Held, the appealing defendants were not 
appealing from the judglnent of nonsuit in tlieir favor, but from the 
judgment upon the verdict which adversely affected their interest, and 
under the f'acts of the case they had the right to appeal, C. S., 632, and 
the judgment upon the verdict being in conflict with the judqment of 
nonsuit, the judgment upon the verdict to the prejudice of the appealing 
defendants i s  held erroneous. 

APPEAI,~ by plaintiff and defentlants f rom Ilarding, J., a t  November 
Term,  1933, of MECKLESB~RG. 

C i r i l  action t o  set aside contract and  lease and  deed f o r  f raud ,  and  to 
remore cloud upon plaintiff's title. 

T h e  record discloses : 
1. T h a t  on 1 6  May,  1924, a contract to  purchase or option to buy and 

lease land i n  Mecklenburg County appears  to h a r e  been executed by 
plaintiff t o  defendants, L. S .  Fowler and George S. Lee, J r .  I t  is 
alleged t h a t  this  paper-writing, a s  it  appears  of record, is  a forgery, o r  
was secured by fraud,  and  i s  therefore roid,  one paper  h a r i n g  been 
surreptitiously substituted for  another. 

2. I t  is  fu r ther  alleged tha t  on 7 October, 1924, the said Fowler and 
Lee registered what purpor t s  to  be a deed f rom plaintiff to the t n o  
defendants f o r  t h e  414 acres of land i n  question. 

3. Thereafter ,  the two defendants  conreyed to A. R. Deese 190 acres 
of said land, which was la ter  encumbered by two deeds of trust,  executed 
by Deese and wife, one of which was to the F i r s t  Nat ional  Bank  of 
D u r h a m ,  trustec fo r  the K o r t h  C a r o l i l ~ a  J o i n t  Stock L a n d  B a d <  of 
D u r h a m .  

4. T h a t  the balance of said t ract  has  been encumbered by two deeds 
of t rus t  executed by Fowler and  Lee and their wires. 

5. T h a t  a judgment was taken against A. R. Deese by the Bank  of 
Union, which purports  to be a lien against t h e  190 acres of said land. 

6. T h a t  Fowler  has  conveyed by deed al l  his  alleged interest i n  the 
remaining land  t o  Lee. 

7. T h i s  action was instituted 2 ,ipril ,  1930, to remoTe al l  these instru-  
ments  a s  cloud upon plaintiff's title, i t  being alleged t h a t  the original 
contract and  deed signed by  plaintiff were procured by  f raud .  



538 I N  T H E  S U P R E M E  COURT.  [a06 

S. Upon denial of the allegations in the complaint a ~d pleas of the 
three-gear statute of limitations, there n a s  a judgment of nonsuit entered 
a t  the close of plaintiff's evidence as to all the defendants except L. S. 
Fowler, who did not plead the statute of limitations. Formal judgment 
of ~ ~ o l i s u i t  appears in the record. 

9. Issues were thereupon submitted to tlie jury and an3wered in favor 
of the plaintiff. 

10. The plaintiff, after verdict, moved to amend the ccmplaint to con- 
form to the evidence by adding a t  the end of paragraph 2, the following: 

('And defendants, Geo. S. Lee, Jr., and L. S. Fowler, i n  transacting 
with plaintiff the business matters mentioned in the complaint were 
acting as partners and trading under the firm name of L. S .  Fowler 
aiid Company." 

AIotion allo~vctl by the court in its discretion. 
11. Before signing judgnient, the court requested defendants i n  whose 

favor judgment of nonsuit had been entered to appear 111 court, which 
they did and objected to the judginent tendered by plaintiff, as it in- 
juriously affects their interests. 

12.  Upon motion of plaintiff for judgment on the verdict, the court 
foulit1 that tlie judgment of nonsuit previously signed 11 the case was 
improvidently entered in part, in that, A. R. Deese a ~ i d  Arpie Deese 
were included therein when they had made 110 motion to nonsuit, not 
beillg represented by counsel who lodged tlie motioii. The  judgment of 
i ioimit  was accordingly reformed to exclude A. R. Daese and Arpie 
Deese from its operation. 

13. Judgment n a s  tliereupoli entered declaring the plaintiff to be 
the owner in fee of the land in question, and ordering that an accounting 
bc had b e t ~ e e l i  the plaintiff and L. S. Fowler, s u r v i ~ i n g  partner of 
L. S. Foxler  and Conipariy, and taxing L. S. Fowler i~idividuallg and as 
survivii~g partiler of the firm of L. S. Fowler and Com )any and A. R. 
Deese a d  Arpie Deese with the costs of the action. 

The Sort11 Caroliua Joint  Stock Land Bank of D l r h a m  and the 
receiver of the First  National Bank of Durham, trustee, objected to the 
judgment tendered by plaintiff, and gave notice of appeal therefrom to 
tlic Supreme Court. 

The plaintiff' appeals from the judgnierit of ilonsuit entered a t  the 
close of his evidtnce. 

I t .  L. Tay lor ,  J .  C. Sewel l  and Nar.cin L .  Rifch for plailltiff. 
T'ann & ,lfillikcn for defendants  N o r t h  Carolina Jo in t  Stock Land 

Banli of D u r h a m  and receilser of Firs t  S a t i o n a l  B a  11; of Durhaur, 
t ~ u s t e e .  
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STACY, C. J. The argument submitted by plaintiff on his appeal from 
the judgment of nonsuit treats the case as one in ejectment, but this is 
not the theory upon which it was tried in the court below. An appeal 
ex necessitate follows the theory of the trial. Walker v. Kzlrt, 182 
N .  C., 325, 109 S .  E., 43;  Holland v. Dulin, ante, 211; Shipp v.  Stage 
Lines, 192 N. C., 475, 135 S. E., 339. 

I n  an  action to avoid an instrument on the ground of fraud, non eat 
factum, it  is provided by C. S., 441, subsection 9, that  suit shall bc 
commenced within three years after the cause of action accrues; that 
is within three years after the discovery by the aggrieved party of the 
facts constituting the fraud, or when such facts, in the exercise of propcr 
diligence, should have been discovered. l'a?jlor v. Edmunds, 176 S. C., 
325, 97 S .  E., 42;  Little v. Bank, 187 N. C., 1, 121 S.  E., 185. 

I t  clearly appears that  plaintiff had information of the facts consti- 
tuting the alleged fraud as early as January,  1925, certainly enough to 
put him on inquiry; and the rule is that such notice carries mith it a 
presumption of knowledge of all a reasonable investigation would ha le  
disclosed. R. R. c. Comrs., 188 9. C., 265, 124 S .  E., 560: -1Illills v .  
Kemp, 196 N. C., 309, 145 S. E., 537. _1 party having notice must 
exercise ordinary care to ascertain the facts, and if he fai l  to investigate 
when put upon inquiry, he is  chargeable mith all the knowledge he 
would have acquired, had he made the necessary effort to learn the 
truth of the matters affecting his interests. Austin ?;. G e o ~ g e ,  201 
N. C., 380, 160 S .  E., 364; Wyna v. Grant, 1G6 S. C., 39, 81 S. E., 
9+9;  Ewbank ?;. Lyman, 170 K. C., 505, 87 S. E., 348; Sanderlln c. 
Cross, 172 N. C., 234, 90 S. E., 213. 

The action, therefore, was barred a t  the time of its institution; and 
judgment of nonsuit was properly entered in  favor of the dcfeiida~~ts 
pleading the statute of limitations and demurring to the evidence. 
DrinXvater v. Tel. Co., 204 N. C., 224, 168 S .  E., 410; Til7ei.y 2;. Lbr. 
Cio., 172 N. C., 296, 90 S .  E., 196. 

Notwithstanding the judgment of nonsuit entered a t  the close of 
plainti8's evidence iri favor of the defendants pleadii~g the statute of 
limitations and demurring to the evidence, the plaintiff was allowed 
to amend his complaint, after rerdict (C.  S., 547)) and judgmcnt was 
rendered thereoil adwrsely affecting the rights of the appealing de- 
fendants. 

Perhaps it is enough to say the judgment of norisuit is in conflict 
with the judgment on the verdict in so far  as the latter affects the 
rights of the appealing defendants. But plaintiff contends the defend- 
ants are in no position to appeal in the case (Watts v. Lefier, 194 x-. C., 
671, 140 S. E., 435), and, a t  the same time, asserts the final judgment 
is binding upon them. Wooten v.  Cunningham, 171 S. C., 183, 88 
S. E., 1. 
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As humorously stated on the argument, the judgment cf nonsuit only 
provided that  the appealing defendants "go without day," whereas, in 
view of plaintiff's subsequent activities, they should have r.sked that  they 
"go without night also." 

Ordinarily, a defendant who asks for no affirmative relief, i s  not the 
'(party aggrieved" by a judgment of nonsuit within tke meaning of 
C. S., 632. Guy v. Ins. Co., ante, 118. Bu t  it is  not the judgment of 
nonsuit from which the defendants appeal. They appeal from the final 
judgment. Nor  is  this an  ordinary case from a procedural standpoint. 
3 C. J., 643. 

There was error in the final judgment to the prejudice of the ap- 
pealing defendants. 

On plaintiff's appeal, affirmed. 
On defendants' appeal, error. 

H. C. RUTH, EMPLOYEE, V. CAROLINA CLEANERS, IXCORPORP TED, EMPLOYER, 
A X D  CENTURY INDEMNITY COMPANY, CARRIER. 

(Filed 23 May, 1934.) 

Master and Servant F d-Upon finding that award was entered contrary 
to law, Industrial Commission may set it aside and o d e r  hearing de 
novo. 

Where the Industrial Commission finds that an award of a commis- 
sioner denying compensation was entered contrary to lxw, it has the 
authority to vacate the award and order that the claimant have a hearing 
de novo, the Commission having continuing jurisdiction w thin the limits 
prescribed by statute and authority to make its own records speak the 
truth in order to protect its decrees. In this case i t  was found that a 
comlnissioner entered the award upon the report of a deputy commis- 
sioner and that the provisions of section 58 of the act requiring a deputy 
commissioner to swear all x-itnesses and transmit all testimony to the 
Commission for its determination were not strictly compl ed with. 

CIVIL ACTION, before Harris, J., a t  December Term, 1933, of WAKE. 
The clairnant mas employed by the Carolina Cleaners, Incorporated, 

as  a presser and contended that  he was injured in the course of his 
employment on or about 15  Xovember, 1931. Claimant said:  "I was 
pressing a suit and was trying to finish up  and get off work on Sunday 
morning and get off duty, and I was rushing and the pedal slipped and 
twisted my ankle and it throwed me over on the pressing board." The 
claimant requested a hearing by the Industrial Comnission on 19 
August, 1932, and thereafter Commissioner Dorsett found the following 
facts : 
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1. "That the plaintiff gave no notice whatever to his employer of 
the alleged accident as having occurred on or about this date until some- 
time during March, 1932. 

2. "That the employer's rights in  this case have been seriously 
prejudiced by the failure of the plaintiff to give the employer the notice 
of this alleged accident. 

3. "The Commissioner is unable to find from the evidence taken at  
the hearing that  the plaintiff sustained the injury by accident that arose 
out of and in the course of the employment as alleged by the claimant." 

Thereupon the claim for injury was denied. 
Subsequently, on 26 June, 1933, the claimant made a motion before 

the Industrial Commission asserting in  substance : 
1. That by reason of excusable negligence of counsel evidence in 

support of his claim was not introduced at the hearing. 
2. That  the procedure followed in  rendering and entering said judg- 

ment was irregular because the stenographic record taken at the hearing 
was not transcribed and was not, and is not of record in the cause. 

3. That the hearing was conducted by a deputy commissioner, but 
that the findings of fact and award were written by one of the com- 
missioners, "and his conclusion was reached from a pencil-written 
memorandum of a digest of the testimony written by the deputy com- 
missioner, which said memorandum was highly prejudicial to the cause 
of plaintiff, and said memorandum was an  erroneous conclusion of the 
testinlony adduced upon trial." 

4. That the defendant was permitted to introduce at  the hearing 
a signed statement made by the claimant, which said statement was 
procured by the fraud and deceit of the carrier. 

The defendants, answering the motion made by the plaintiff, denied 
the allegations of fraud and contended that upon "failure of claimant 
to enter an  appeal from the said opinion and decision of Commissioner 
Dorsett to the full Commission, all rights of claimant to further prose- 
cution of this claim became and were thereby barred." 

The full Commission, after considering the motion and answer, 
declares : 

"That in order that substantial justice may be done, and the purpose 
of the Compensation Act may be fully carried out in this case, and in 
order that the Commission niay have a full disclosure of all testimony, 
the said judgment, in the exercise of sound discretion should be set aside 
and the case reheard." 

"The evidence in  this case was heard before E. TIT. Price, deputy 
commissioner, and the report of the evidence stenographically reported. 
It is admitted, however, at the time of the award by Commisr' ~ i o n e r  
Dorsett a transcription of the testimony had not been made and trans- 
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mitted to the commissioner, and it is admitted that upon request by 
counsel for the claimant sometime p i o r  to 2S A l ~ ~ g u s t ,  1033, to examine 
the trallscript of testimony that  the stellograpliic notes had brcn mis- 
placed ant1 ccultl not be found, but that  they were l a tw  foulid and a 
tra~iscript  of said notes made and duly filed as a par1 of the record 
ill this case. 

"I t  has been the practice in  numbers of cases hefore tlie Con~missiori 
for a commissioner to determine a cause heard before a deputy coni- 
~ i i i ss io l i~r  upon having the stenographic notes rpad to tlw cornmissiolier, 
m d  there is no criticism of Commissiorier Dorsett for his action iri this 
case, but tlie Commission's attelltion has been called to wctioii >S of the 
act ~ i l i i ch  provides as follo~m : 

" (The Commission or any of its members shall hear the parties a t  
issue and their represeiitatives and witnesses, and shal determine to- 
gether with a statement of the findirlgs of fact, rulings of law, and other 
matters pertirient to the questions at issue shall be filed xith the record 
of the proceedings, arid a copy of the award shall immcdia t~lp  be sent 
to tlie parties ill dispute. The parties may be heard bv a deputy, ill 
nllich crclit lie shall swear or cause the witnessrs to be sworn, and 
shall transmit a11 testimony to the Commission for its detcrmii~atioli 
alld a ~ r  ard.' " 

'(-lrid t h ~  full Co~nmission is of the ol~inion that tlw pro~isioris of 
sectio~i 58 were not strictly complied with ill this case snd that, there- 
forr, tlw nnard  rendered hrrcin was irregular, and the ~:on~missioil, ill 
the t w m G e  of i ts  discretion, liereby sets aside the award of Conunis- 
siolier Dorsett to the end that the claimant may have a hclririg tle nnro."  

From the forcgoi~ig order of the Industrial Commis.i)n, tlie clefeild- 
ants appealccl to the Superior Court. After hearing th?  eviiience and 
nrguxiwlit of couusel the trial judge was of tlie opinion that the ru l i~ ig  
of tlie lridustrial Co~rmiission setting aside the award sho dtl be afiriiied, 
mid thereupon or~lerrd and adjudged "that this cause be r2uianded to the 
Sort11 Carolina [ n d u ~ t r i a l  Commission," etc. 

From the forrgoiilg judgment, the defeiidalits appealed. 

J .  iS'. &i@n for p l a i n t i f .  
Tl'illis S m i t h  and  J o h n  11. Anderson ,  Jr. ,  for d e f e u d a v f s .  

BROGDES, J. The Industrial Commission has within the limits pre- 
scribed by statute, cont i~ iu i l~g jurisdiction, a i d  hence as an administra- 
tive agency, empowred to hear evidence and render awards thcreon 
affecting the rights of worlrcrs, has and ought to h a ~ 3  authority to 
make its own rerords speak the truth in order to protect ts own decrees 
from mistake of material facts and the blight of fraud. Indus t r ia l  
C'ommission v. Dell,  135 S. E., 669, 34 A. L. R., 422. 
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TRUST Co. v .  HOOD, COMR. OF BASKS. 

T h e  defendant relies upon  Concho Waslz Sand Co. c. Worfhing, 26 
Pac.  (2d) ,  417; I n  re Laz'engie, 117 K. E., 200;  Re Perkins' casc, 
180  N .  E., 1 4 2 ;  Putt c. Laher Ice Cream Co., 1 6 1  Atlantic, 622. A n  
examination of these cases discloses tha t  they a re  not determinative of 
the  question involved i n  this  appeal.  

T h e  fu l l  Commission finds and  asserts that  the award  was not inade 
i n  compliance with t h e  provision of the statute, a n d  manifestly the 
Commission i s  entitled to vacate a n  award which the  Commission itself 
admi t s  was entered contrary to  law. 

Affirmed. 

STAXLY BANK -4SD TRUST COMPAT\'P ET - 4 ~ .  v. GURSEP P. HOOD, 
COMMISSIONER OF BASKS, AND ARTHUR P. HARRIS, JR., TRUSTEE. 

(Filed 23 May, 1034.) 

Banks and Banking H c: H a-Commissioner of Banks may be restrained 
from taking over assets and levying upon stock of bank which has 
assigned assets sufficient to pay creditors to anotller bank for liquida- 
tion. 

A bank transferred and assigned all its assets to another bank under 
an agreement, approved by the Comnlissioner of Banks, that the latter 
bank should pay all depositors and creditors of the former. C. 8.. 21'i(k).  
Before the assignee bank had fully discharged the areelllent it became 
insolvent and was taken over by the Commissioner of Banks: Held, u ~ o n  
a showing that  the assets of the assignor bank are sufficient to pay in 
full all its de~osi tors  and creditors. the assignor hank, its depositors and 
creditors may restrain tlie Commissioner of Banks from taking possession 
of the assigned assets, and. pending the trial of the issue involving the 
value of the assigned assets, they may restrain the Commissioner of 
Banks from levying upon and collecting the statutory liability of tlic 
stockllolders of the assignor banli, the Commissioner of Banks beiw 
subject to tlie equitable jurisdiction of the Sul~erior courts, and the court's 
right to restrain him in proper cases not being afYected by the provisions 
of C. S., 218. 

STACY, C. J., dissents. 

APPEAL by defendant, Gurney P. Hood, Coiiinlissiolier of Banks, f rom 
Sfack, J. ,  a t  Chambers, on 27 J a n u a r y ,  1934. F r o m  STIALT. ,lffirmctl. 

T h i s  is a n  action to restrain the defendant, Gurney  P. Hood, Com- 
missioner of Banks, f r o m  t a k i ~ i g  iiito his possession tlle assets of tlle 
plaintiff, S tan ly  Bank  and  Trus t  Company, fo r  liquidation, and f rom 
levying assessments on i ts  stockholders on account of their  s ta tutory 
liability i n  the erelit of its insolvency, pending the liquidation of said 
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Bauk and Trust  Company by the defendant, Arthur 1'. Harris ,  J r . ,  
trustee, pursuant to a judgment of the Superior Court of Stanly County. 

The  plaintiff is a corporation organized under the laws of this State. 
Pr ior  to 3 February, 1931, the  lai in tiff was engaged in the general 
banking business a t  Albemarle, in Stanly County, North Carolina. On 
said day, it ceased to do such business, and is now in pro1:ess of liquida- 
tion by the defendant, Arthur P. Harris ,  Jr., pursuant to a judgment 
rendered by Judge Harding in  an action entitled, Stanly Bank and 
Trust  Company e t  a l ,  z.. Page Trust  Company ef al., and dated 20 
June, 1933. 

On 3 February, 1931, the  Stanly Bank and Trust  Company sold, 
transferred, assigned and  conveyed all i ts  assets to the Page Trust  Com- 
pany, a banking corporation engaged in business in this State, in con- 
sideration of the agreement of said Page  Trust  Compaly  to pay and 
fully satisfy the claims of all the depositors and other creditors of the 
said Stanly Bank and Trust  Company. After the Page ?'rust Company 
had taken over the assets of the Stanly Bank and Trust  Company, and 
before it had paid and fully discharged the claims of all the depositors 
and other creditors of the Stanly Bank and Trust Compxny, in accord- 
ance with its contract, it  became insolvent and ceased lo do business. 
On or about 5 May, 1933, Gurney P. Hood, Commissioner of Banks, 
took possession of the Page Trust  Company, because of its insolvency. 
At  said date, there were in the possession of the Page Trust  Company 
assets which i t  had acquired from the Stanly Bank and Trust  Company, 
of the face value of over $200,000. The  Page Trust  Company had 
advanced for the payment of claims against the Stanly Bank and Trust  
Company, in excess of the amount which it had collectecl from said 
assets, the sum of $25,819.55. The balance due to depositors and other 
creditors of Stanly Bank and Trust  Company, was about $61,000. 

I n  an  action instituted in  the Superior Court of Stanly County, en- 
titled, "Stanly Bank and Trust  Company v. Page  Trust  Company e t  d.," 
a judgment was rendered by Judge Harding declaring that  the Stanly 
Bank and Trust Company had a lien on the assets which the said com- 
pany had transferred, assigned and conveyed to the Page Company, 
and which were then in the possession of Gurney P. Hood, Commis- 
sioner of Banks. A trustee was appointed by Judge Harding,  and i t  
was ordered that  said assets be delivered to said trustee for collection, 
and distribution. The  defendant, Arthur P .  Harris, J * . ,  is now the 
trustee under said judgment, and is  engaged in the perfcrmance of his 
duties as ordered by Judge Harding. 

On 22 December, 1933, Gurney P. Hood, Commissioner of Banks, 
caused the following notice of possession to be filed in the office of 
the clerk of the Superior Court of Stanly County: 
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Cnder and by virtue of the authority of subsection 3, section 218(c), 
of the Consolidated Statutes, notice is  hereby given that  the S t a d y  
Bank and Trust  Company, a banking corporation organized and existing 
under and by virtue of the laws of the State of North Carolina, and 
until recently conducting a banking business in the town of Albemarle, 
Stanly County, State of North Carolina, is now by reason of the 
authority contained in  section 218(c), Consolidated Statutes, in the 
possession of the Con~missioner of Banks for the purpose of liquidation, 
and that possession of the said banking corporation was taken for the 
reason that  said banking corporation is  insolvent and unable to meet 
its obligations to depositors in the ordinary course of business." 

Thereafter, on 2 January,  1934, this action ma8 instituted by the 
plaintiffs to restrain the defendant, Gurney P. Hood, Commissioner of 
Banks, from taking possession of the assets of the plaintiff, Stanly 
Bank and Trust  Company, and from levying assessments on its stock- 
holders on account of their statutory liability in the erent of its in- 
solvency, pending the liquidation of said Bank and Trust  Company by 
the defendant, Arthur P. Harris ,  Jr . ,  trustee, pursuant to the judgment 
rendered by Judge Harding. 

F rom judgment continuing a temporary restraining order to the 
final hearing, the defendant, Gurney P. Hood, Commissioner of Banks, 
appealed to the Supreme Court. 

T .  B. ,41auney and R. L. Smith for  pla in t i f s .  
Kenneth C. Royall ,  Al len Langston, W .  L. M a n n  and C.  I.  Tay lor  for 

defendants. 

C o s s o ~ ,  J. Whew, as in the instant case, a banking corporation, 
organized and doing business under the laws of this State, and for that 
reason subject to the jurisdiction of the Commissioner of Banks, has 
transferred, assigned and conveyed all its assets to another banking 
corporation, also organized and doing business under the laws of this 
State, in consideration of the agreement of the latter corporation to 
pay and fully discharge the claims of all the depositors and other 
creditors of the former corporation, and the Commissioner of Banks 
had consented to such transfer, assignment and conreyance (C. S., 
2 1 i ( k ) ,  C'orp. Corn. v. Stockholders, 199 S. C., 586, 153 S .  E., 445), 
but thereafter, before the latter corporation has fully performed its 
agreement with the former corporation, files notice that  he has taken 
into his possession the former corporation, under the provisions of 
C. S., 218(b), for purposes of liquidation, the said former corporation, 
its depositors, and stockholders may restrain the Commissioner of Banks 
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f r o m  taking into h i s  possession t h e  assets of the  fo rmer  corporation, 
which a r e  then i n  the  possession of t h e  la t ter  corporation, upon showing 
t h a t  said assets a r e  sufficient i n  r a l u e  fo r  t h e  paymeni i n  fu l l  of the 
claims of al l  i ts depositors and  other  creditors. Pending  t h e  t r i a l  of 
t h e  issue involving t h e  x-alue of said assets, the  Cominis~~ioner  of Banks  
may also be restrained f r o m  levying and  collecting asw3ssments on t h e  
stockholders of t h ~  former corporation, because of their  s ta tutory 
liability. 

T h e  jurisdiction of the  Superior  courts of this  S t a  e, i n  a proper  
case, t o  restrain t h e  Commissioner of Banks, is  not iffected by t h e  
p r o ~ i s i o n s  of C. S., 218, providing for  the  l iquidat ion of i n s o k e n t  bank- 
i n g  corporations organized and  doing business under  t le laws of this  
State .  T h e  Commissionw of Banks  is  a n  administrat ixe officer of the  
State ,  and i n  the  performance of h i s  duties a s  prescribed by statute ,  
i s  subject t o  t h e  jurisdiction of the  Super ior  Courts,  i n  the exercise of 
the i r  equitable jurisdiction. There  is  no error  i n  t h e  j ~ d p e n t  in  the  
instant  case. I t  is 

&lffirmed. 

STACY, C. J., dissents. 

ELLA J. MITCHELL v. W. F. MITCHELL 

(Filed 23 May, 1934.) 

1. Cancellation of Instruments A bAllrgations in this case held suf- 
ficient to show that promise amounted to a fraudulent, rnisrepresenta- 
tion. 

While i t  is the general rule that mere promissory representations will 
not support an action for cancellation of an instrument 'or fraud, where 
the promise is a device to accomplish the fraud and is made by the 
promisor with the present intent of not complying thc~ewi th  and the 
promisee rightfully relies t h e r ~ o n  and is induced thereby to enter into 
the contract, i t  is a fraudulent misrepresentation sufficielt to support an 
action for cancellation for fraud. I n  this case the demurrer admitted the 
allegations that the deed in question was executed in coi1,icleration of the 
grantee's promise to execute a lease for life to the grantcr, and judgment 
sustaining the demurrer is reversed. 

2. Same: Frauds, Statute of, E d-Statute of frauds will not prevent 
unwritten promise from being basis for action for cancellation. 

Tllc grantor in a deed souvht to set it  aside for f m u ~ l  on the ground 
that the consideration for the deed \ \as  grantee's promise to execute a 
lease to the premises to the grantor for life which the gra ltee had refused 
to do. The grantee set up the statute of frauds, and the prantor admitted 
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the promise was not in writing. C. S., 988: Held, the relief sought was 
not to enforce the promise or to recover damages for its breach, and the 
mere fact that the promise to lease was not in writing is not a valid 
defense to the action for cancellation. 

APPEAL by defendant from Cranmer, J., at  Ju ly  Term, 1933, of PEK- 
DER. Reversed. 

Plaintiff and defendant were married, each to  the other, on 31 July,  
1924, and thereafter lived together as husband and wife, at Scott's Hill,  
in Pender County, S. C., until about 14 July,  1930, when plaintiff lcft 
the home of the defendant and went to the city of Wilmington, where 
she has since resided. They are now living separate and apart  from 
each other. This action was begun on 19 October, 1931. 

I t  is alleged in the complaint that defendant has wrongfully failed 
and refused to provide an  adequate support for the plaintiff. This allega- 
tion is  denied in the answer filed by the defendant. 

I t  is  further alleged in the complaint that on 27 Ju ly ,  1925, R. L. 
Foy and his wife, by deed which is duly recorded in the office of the 
register of deeds of Pender County, conveyed to the plaintiff and de- 
fendant, as tenants i n  common, a certain lot of land situate in Scott's 
Hill,  S. C., and fully described in the complaint, and that thereafter, 
to wit, on 24 February, 1926, the defendant, by deed which is duly re- 
rorded in the office of the register of deeds of Pender County, con- 
veyed to the plaintiff his undivided one-half interest i n  said lot of land. 
These allegations are admitted in the answer filed by the defendant. 

I t  is fu;ther alleged in the conlplaint that the defendant is now in the 
wrongful possession of the said lot of land, and has wrongfully failed 
and refused to vacate the same. The defendant in his answer admits 
that  he is in possession of said lot of land, and that he has failed a i d  
refused to vacate the same; he denies, however, that  his possession of 
the said lot of land, and that  his failure and refusal to  vacate the same 
is wrongful. H e  alleges that the only consideration for the deed by 
which he conveyed to the plaintiff his undivided one-half interest in said 
lot of land, was the promise and agreement of the plaintiff that  upon 
the execution of said deed by the defendant, the plaintiff vould execute 
and deliver to the defendant a lease of said lot of land for his life, and 
that  since the execution of said deed the plaintiff has failed and refused 
to execute and delirer said lease to him. The defendant further alleges 
in his answer that the plaintiff procured the execution by him of said 
deed by false and fraudulent representations that  she would execute and 
deliver to  him the lease as aforesaid. and that for this reason the deed 
is  void. The plaintiff i n  her reply to the further answer of the de- 
fendant denied the allegations on which defendant prays that the said 
deed be adjudged void and canceled. 
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When the action was called for trial, the plaintiff deniurred ore fenus 
to the further answer of the defendant i n  defense of plair tiff's right to  
recorer possession of the lot of land described in the com ~ l a i n t ,  on the 
ground that it is  not alleged in the answer that the promise or agree- 
ment of the plaintiff to execute and deliver to the plaintiff a lease for 
said lot of land, for his  life, was in  writing, and signed by the plaintiff. 
The defendant admitted that said promise or agreement as alleged ill 
his answer was not in writing. The  demurrer was sustained. 

I t  was thereupon ordered and adjudged by the court, on the admis- 
sions i n  the answer, that  the plaintiff is the owner and is entitled to 
the possession of the lot of land described in the complaint. 

The defendant excepted to the judgment and appealed to the Supreme 
Court. 

l iel lum d Humphrey for plaintiff. 
ilicSor ton d N c  Intire for defendant. 

CONNOR, J. I n  IZinsdale v. Phillips, 199 N.  C., 563, 115 S .  E. ,  238, 
i t  is  said: "As a general rule, fraud as a ground for the rescission of 
contracts, cannot be predicated upon promissory represt~ltations, be- 
cause a promise to perform an  act in the future is not in legal sense a 
representation. Fraud,  howerer, may be predicated u ~ o n  the non- 
performance of a promise, when it is  shown that the promi:e n as merely 
a device to accomplish the fraud. A promise not honestly made, becauso 
the promisor a t  the time had no intent to perform it,  where the prom- 
isee rightfully relied upon the promise, and was induce1 thereby to 
enter into the contract, is riot only a false, but also a fraudulent repre- 
sentation, for whiczh the promisee, upon its nonperform~nce,  is  ordi- 
narily entitled t o  a rescission of the contract. These pr  nciples ha re  
been recognized and applied by this Court in Shofner  v. T~lompson, 197 
N.  C., 667, 150 S. E., 195; X c S a i r  v. Finance Co., 191 5. C., 710, 135 
S. E., 9 0 ;  Bank 2). Yelverfon, 185 N. C., 314, 117 S. E.. 299; Pritchard 
v. Dailey, 168 N .  C'., 330, 84 S. E., 392; IIill 21. Geftgs, 135 S. C., 373, 
47 S. E., 449, and in many other cases cited in the opinions in these 
cases." 

These principles are applicable in the instant case, notwithstanding 
the promise of the plaintiff, as alleged in the answer, to rxwute and dc- 
lirer to the defendant a lease for the land described in tl e complaint, 
was not in writing. C. S., 988, Inves tm~nt  CO. v. Zindel, 198 N. C., 
109, 150 S. E., 704. The defendant is  not seeking to enforce the prom- 
ise, or to recover damages for its nonperformance by the rlaintiff. H e  
alleges in his answm that  the promise was false and f rauddent ,  and in 
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effect t h a t  a t  the time t h e  plaintiff made t h e  promise and  thereby in- 
duced h i m  to exrcute the  deed under  which she claims, she did not intend 
to perform i t .  I f  this allegation is  sustained a t  the t r ia l ,  the  defendant 
will be entitled to  a decree t h a t  h i s  deed is  void, and  tha t  i t  be can- 
celed. In Taylor v. Edmunds, 176 N. C., 329, 97 S. E., 42, i t  is s a i d :  
"The mere fact  tha t  a gran tor  v h o  can read arid wr i te  signs a deed 
does not necessarily conclude h im f r o m  showing, a s  brtween himself arid 
the grantee, t h a t  he  was induced to sign by f r a u d  on the par t  of the  
grantee, o r  t h a t  lie was deceived a n d  thrown off h i s  guard  by t h e  
grantee's false statements and  assurances clcsignedly made  a t  the t ime 
and reaso~iably relied on by him." T h e  judgment i s  

Rewrsed .  

Ilv RE PETITION OF T. H. EDWARDS. 

(Filed 23 May, 1934.) 

Highways A b---Question of discontinuance of neighborhood public road 
must be presented by special proceeding before the clerk. 

The question of the discontinuance of a road which is not taken over 
by the State as n part of the county road system, Public Lans  of 1931, 
chap. 143, and which is not a cartway, church road, or mill road, but is a 
neighborhood public road within the meaning of Public Laws of 1933, 
chap. 302, must be dete~mined b j  a special proceeding instituted before 
the clerk, and \\liere the question has been presented by petition to the 
board of county commissioners the judgment of the Superior Court on 
appeal dismissing the petition is correct, but that part of the judgment 
proriding that the road shall remain open is erroneous and will be 
stricken out on further appeal to the Supreme Court. 

CLARKSON, J., concurring in result. 

APPEAL by pctitioncr f r o m  Nchenck, J., a t  , lugust Term,  1933, of 
PASCEY. Modified and  affirmed. 

R. 1l'. Tl'ilson for u p p e l l a t ~ t .  
W a t s o n  d Foufs  for appel lee .  

ADA~IS ,  J. T. H. E d ~ v a r d s  filed a petition with the board of com- 
missioners of Yaucey County requesting t h a t  par t  of a n  old public road 
on h i s  l a r d  be closed. S e w r a l  citizens certified tha t  t h e  road lvas not 
nertlcd or  usrd by  the  public. T h e  comrnissioriers made  a n  order tha t  the  
road be abandoned. A i n  adjoiliing landowner appealed to the Superior  
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Cour t  a ~ l t l  Jut lgc Sr11e11ck f o u r ~ d  cclrtain facts,  dismissctl t ie proceeding, 
and  ~r t l e re (1  tha t  the  roacl rpmain open for  piiblic iiqp. '['he p t ~ t i t i o ~ i e r  
apl~cnlc (1. 

I n  1931 t h c  General  A\sqemblp e ~ i a r t e d  addition:rl legislation r c l a t i l ~ g  
t o  the l l ig l i r~ay  ejsteni and to the  n i n i l l t r ~ l a n c ~  of tlie 11 111lic roads of 
tllc Stat(, .  Puh. L:rns 1031, ell. 113. I t  TI as p o r i d c t l  i I wction f of 
th i s  net t h a t  a f t w  1 J u l y ,  1931, thc~ esclu41 t, control, i i iarrage~~icnt ,  ant1 
r e s p o ~ ~ s i b i l i t g  f o r  a l l  public roads i n  the s c ~ c r a l  c o l n i t i ~ s  dioultl 1 ) ~  vested 
i n  tht. S t a t e  ITighu a. Cornmlqsiol~ and tha t  tlic p l a c ~  of c i u i ~ t y ,  tlistrirt, 

posilrg the  s c w r a l  county road s y \ t e n ~ s  \ycxrc to hc mnppml on or \)r fore 
t h e  first clay of May,  1031, a ~ l t l  a t  tlw courthou,e door i n  ear11 r o l u ~ t y  a 
Illal) n a s  to h~ p o ~ t e d  illon 111.g a11 roatis i:iaking 111) ~ I I P  c o i i ~ ~ t y  ro:rc! ,> z -  

sectiou 14  is  applicable only to a road ili the c.ount.i roatl spstc~~ii.  
-1rrirle 13, c*llupter 70, of thc Coiisolitlntetl S ta tu tcs  tlcals ~ 1 1 t h  c2:irt- 

nays ,  church ro:ltli, mil l  r ~ i ~ ( l \ ,  and 111<(. ( a s e i r l e ~ ~ t s .  ?'lii$ :istic.le I\:\. 

ar~ic~lldetl by c l ~ a p t t ~  - U s ,  l'ulrlic L a n  .-. lg:', 1 ,  by  u liicll i t  ib pro\  1i lc3~1 

tha t  the cstal) l is l i ine~~t ,  u l t r ra t io~ i ,  o r  t l i s c o i ~ t i i ~ u a ~ ~ c c  of kill- of tlic,.c. 

 ha^ c not heen takwl orc r  and  r1l:rccd under i n a i ~ ~ t c n a l i c e  r r ~ l i i c l i  11n1 e 

fun~tlq u~l t l c r  the superris1011 of the  l)epartiiicrit of P u b l ~ c  Welfnr(., a re  
11ertlby cIcrlar,d to be lieigl11)orliootl puhlic. ro:r(ls, and they ~ l i a l l  11:. hub- 
ject to  all  of tlic pro1 i5ions of th i s  act w;th r e s l m i  t o  the al terai io~l ,  
c3\tcnaion, o r  d i sco~~t inuar lce  thereof, ant1 a n y  i l i tcre~tet l  citizen is author-  
ized to i~i.;t i tutc such proceeding." 

Tl~t .  road tlescribrd i n  tlie petition is not on the ninp 11os1cd i n  Yaiicey 
a i d  is iiot iurludctl i n  the "couuty road sp tc ru"  taken o \ e r  by tlie S t a t e  
IIigliway C 'o~~lm~ss io l i ;  nor is i t  a c a r t w q ,  c l lu rc l~  rond, or niill rond. 
I t  is a nciglihorl~ood road witliin the r n e a n i ~ ~ g  of tlw quoted act, :lll(l 
the  q i i ~ t i o n  of i ts  d i s c o ~ i t i ~ l u a ~ ~ c e  must be t l e t c r ~ i i i ~ ~ c d  by 1 special l ~ r o -  
ccetli~tg i i~st i tutct l  before tlie clerk. 
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A s  t h e  board of county con~missioners  h a d  no jurisdiction the  judg- 
ment  dismissing the petition is  affirmed, but the clause providing tha t  
the road shall remain open should be stricken out.':' 

Modified and  affirmed. 

CLARRSOS, J. C o i ~ c u r r i n g  i n  resul t :  W. C. Edwards  claims a vested 
r ight  and easement on t h e  highway i n  controversy. T h i s  pr ivate  ease- 
nlent or vested r ight  tha t  he contends he  o w l s  over this  l i igh~vay,  he  
has  a r ight  to have kept open for  his  pr ivate  use under  his  vested r igh t  
and  easement. As said i n  Davis v. Lllezander, 203 N. C., 180 (131-2), 
citing nunlerous authori t ies :  "The law applicable to th i s  action is well 
stated i n  2 Elliott ,  Roads a n d  Streets  (4 th  E d . ) ,  p a r t  sec. 1172, a t  13. 1668:  
'Once a highway a lx~ays  a highway,' is  a n  old maxim of the comnlon 
law to which we have often referred. a i d  so f a r  as concerns the r ights  
of abutters,  or otliers occupying a s imilar  position, who have lawfully 
and  i n  good fa i th  inrested money or obtained property interests i n  the 
just cxpcctation of the continued existence of the  highway, the maxim 
still  holds good. S o t  even the  legislature can  take away such r ights  
without conipensation. Such,  a t  least, is t h e  rule  which seems to us  
to be supported by t h e  better reason and t h e  weight of authori ty ,  al- 
though there is much apparcnt  conflict as  to thc doctrine ~ v h c n  applied 
t o  the vacation of highways." 

I n  the m a i n  opinion, it  is sa id :  "But the  clause providing tha t  the 
lclad sliall remilill opcxll, shall be stricken out." T h i s  refers to the  road 
being a public higlir\-ay. JT. C. Edwards  would ha\-e a rested r ight  or 
easeiiieilt i n  the  road as  a pr ivate  highway. 

(Filed 23 May, 1034.) 

Wills C e-Evidence held sufficient for jury 011 question of nhether 
testatrix requested attesting witnesses to sign the paper-writing. 

The evidence in this caveat proceeding was to tlie eft'ect that the sub- 
scribing witlleases, a t  the request of the chief beneficiary ul~cler the will, 
tool; tlie lrnl~er to the testatrix a t  her liome where she \\-as confined to 
her bed by sickness, that the will w t ~ s  rend to her, and that in response 
to a question 3s to wllether she understood it she ~iotlilecl her lieail affirms- 
tirely, and that she touched the yen, making her mark, after being shown 

- 

*This opinion was written in accordance with the Court's decision and 
adopted and filed, by order of the Court, after Jti.stice Adumr.' death. 23 
May, 1034. Biogdc~z, J .  
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the line for her name, and that she could see the blank lines for the 
names of the attesting wit~iesses, and that thereafter the attesting wit- 
nesses signed the attesting clause in her presence : Ilcl(',  the evidence 
\ \as  sufiicient to be submitted to the jury on the issue of due attestation, 
it  being for the jury to determine \\-hether the testatrix impliedly re- 
quested the attesting witnesscs to attest the will, an implied request 
being sufficient. C. S., 4131. 

APPEAL by  propounders f r o m  Stark,  J. ,  S ~ p t e i r i b p ~  T w n ,  1933, of 
3 1 0 0 ~ ~ .  

Issue of dcvisavl t  ve7 non,  raiscd by a caveat to  the m 11 of Isabella 
J a n e  Kelly, la te  of Moore Colinty, based upon alleged want  of due 
attestation, etc. 

I i 1 he paper-wri t ing propounded a s  tlie last will and  tes arnent of the  
alleged testatr ix  is  signed i n  I i i ~  iianie by her m a r k  and  witncqsed by 
J o h n  11. Black arid Jesse B. MclCenzic~ with tlie usual  attt~:tatioii c lause:  
"Signed, sealed, published and  declared by the  said Isabelia J a n e  Kelly 
to be her  last will and  testamelit i n  tlic presence of us, who, a t  her  re- 
quest, a ~ i d  i n  her presence, d o  su1)scrihe our  iiarnes a s  w i t i i ~ w e s  thereto." 

I t  is  i n  evitleiice tha t  K r ~ i ~ i e t h  Caddrll ,  the  cliicf beiii~ficiary u ~ i d c r  
the supposed will, rcquesteil the  t n o  \viti~esses to take the  paper-writing, 
v hich had  evitlently been preparrd by a n  attoriiry, t o  tlic home of the 
t m t a t r ~ x  and n i t ~ i m s  her cxccut ioi~ aild publication t l~crecf .  T h i s  they 
did. T h e  will n a s  read t o  the  testatrix, nl io  n a s  ill bet4 sick a t  the 
time, mid she n as askctl if she ul~tierstood it. She  assentcd by noddiiig 
her  lirati, and  t l i c i~  toucah~tl the pel1 a f te r  beiiig ,ihonri tll3 l m e  for  her  
lianic. Tlie two witnesses signet1 i n  her  presence. 130th testified, 011 

t ross-exarniiiatiol~, tha t  there l+as  no rpccific request oil t h e  par t  of the 
alleged testatrix a t  t h e  t ime t h a t  they wit~iess  her  d l .  

rl)oll this  e\ idellee, the court  d i r w t r d  a r r rd ic t  in  favor of the  cavea- 
t (  rs, heirig of opinion tha t  the attestation was not snfficiei t .  

T h e  propounders appeal,  assigning errors. 

1'. L. Speltcc f o ~  propounders.  
Sumzlc~l R. f loyie ,  It7. R. C l ~ g g  a i d  1,. H. Clegg  for c a o e a t o ~ s .  

STKY, C. J. Viewing the rv ide i~ce  ill i ts  most favorable light fo r  
the  defeated parties, the  established rule  oil a. directed re rd ic t  ( I n  re  
11-ill of Do!jf077, 1 7 7  K. C., 494, 90 S. E., 424), we a r e  oi o p i i ~ i o n  tha t  
i t  is suffici~lit  t o  ca r ry  the  case to the j u r y  on the issue of due attt3sta- 
t ;on. 

I t  is true, the  decisions a r e  to  the  effect tha t  the s u l m r i b i n g  mit- 
I I ~ S S C S  to a will, i11 some rt~spoiisible way, should be requested to witness 
i t s  executiori. In  re  Herring 's  IT'ill, 1-32! S. ('., 258, 67 S. E., 570. T h i s  
m a y  be implied f r o m  tlie c ircumsta~lces a i d  tlw conduct of the testator. 
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Rurney I - .  Al len ,  125  N .  C., 314, 34 S. E., 500. Or it may be shown 
that another was commissioned to make the request. In r e  Herring's 
ST'ill, supra. I t  is riot necessary that  the testator spell it  out in so many 
xords. Allison v. Alliso?~, 46 Ill., 61 ,  92 d m .  Dec., 237. -1 constructire 
request is sometimes considered the equivalent of an  actual request. 
28 R. C. L., 127; Iiane v. Lane, 125 Ga., 386, 114 d m .  St. Rep., 207, 
and note. As a testator. who is  not able or does not choose to write a 
liolograph will, is  obliged by the law to depend upon witnesses, he 
should be allowrd to select them in his own way. Graham c .  Graham. 
32 N. C., 219. Indeed, except by implication, the statute, C. S., 4131, 
is silent on the point. 

"Generally, the witnesses are not required to subscribe the will a t  
the express request of the testator. H e  need not formally request the 
witness to attest his xi11 as the request may be implied from his acts 
and from the circunlstances atteiidiig the execution of the will. Thus, 
:L request will be iiiiplied from the testator's asking that the witness be 
summoned to attrst the will, or by his acquiescerlce in a request by an- 
other that  the will be signed by the vitness." Thompson on TT'ills. 449; 
In 7-e Tl'ill of Dey ton ,  supra. 

There is  no direct testimony that  Kenneth Caddell was commissioned 
by the testatrix to secure witnesses to her will-though this might be 
iilferred-but i t  would seem to be a reasonable inference that she herself 
impliedly requested them to attrxst it. The mill was read to her ;  she 
understood its meaning, and assented to its execution ( L e e  2%. l'arker, 
I71 N .  C.,  144) ; she was shown the line where her name was to appear;  
beneath this were the spaces for the names of the subscribing witnesses; 
she could see that they were signing tlie same paper uhich she had 
sigued as her will. Graham v. Graham, supra. 

The lam niakes two subscribing witnesses to  a will indispensable to 
its fornlal execution. Bu t  its validity does not depend solely up011 the 
testimony of tlle subscribing witnesses. I f  their memory fail, so that  
they forget the attestation, or they be so wanting in integrity as wilfully 
to deny it, the will ought not to be lost, but its due executiori and attesta- 
tion should be found on other credible evidence. And so tlie law pro- 
vides. He71 21. Clark, 31 N. C., 239;  Peck w. Cary, 27 X. T., 9, 8+ 
Am. Dec., 260, and note. 

Of course, we do not mean to say the supposed will was well attcsteJ- 
only that  the evidence is suficicrlt to submit the question to tlle jury. 
The  twelve may find either way. The credibility of the erideuce is  for  
them. 

New trial. 
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STASI.EP WIKBOKNE,  UTILITIES COJIMISSIOSEH, T. J. D MACKEY 
aso 8. W. MACKET. 

(Filed 23 May, 1931.) 

Bus Companies C -Factors determining whether o p w t t o r  of motor 
vehicle fo r  hire mus t  obtain franchise. 

A person transporting persons or property by motor  chicle for hire 
betv een cities and tou 11s a s  a business, accepting all pelsons for trans- 
portation ~ h o  properly p~eseu t  themselves, must obtain the franchise 
required by AT. C. Cotle, 2613(k) ( l ) ,  unless he comes nithin the excep- 
tions specifically pointed out in the statute, regardless whether or not any 
otlier person or corporation holds a valid flauchise covering that  section 
of highway, nhile persons operating motor vehicles for hire nithout 
regard to fixed ternltnf are required to obtain only the "for hire" license 
prewiibed b j  S. ('. Code, iSSO(W). In this case it ial~peared tliat one 
of the defendant's to'mt)l~ n as an incorporated city or tonn. and tlie case 
1s remanded for a specific finding as  to nhether tlle othe ' terminus is  a 
tonn,  the tlefrudant iiot being rtyuired to obtain a franc1 ice uiilezs both 
tcrmttti are  cities or tonus. 

CIVIL ALTIOK, bt>fore dllr!y, J., a t  September Term,  1933, of H A Y W ~ D .  
T h i s  action n a s  brought to  restrain t h e  defendants ft-oill operating 

nlotor vcliicles oxer and  along N o r t h  Carol ina S t a t e  H i ; h n a y  S o .  1 0  
t o  Ei ika a n d  return,  fo r  the purpose of trarlsportiiig pmseiigers a n d  
property f o r  colnpensation witliout procuring a frarichiw cwtificnte as  
l~rovitlecl by  section 2613(1), Michie's Code of 1931. I\ t tlie hearing 
variour  affidavits were offered tending to show tha t  the  tlcfendants 
operate t l i r c ~  or more passellper cars  or busses and  trans1 ort  passeIlgers 
f r o m  clay to  d a y  f r o m  Canton, Clyde, and  intervening 1 oirits to E h k a  
and  return.  S o  facts  n e r e  f o ~ u l d  by t h e  judge, but ill cases of the 
present type tlie Supreme Cour t  can  find the facts. II ' l l  u. Slilrcncr, 
169 N. C., 405, 86 S. E., 351;  Sanders 1.. Ins. C'o., 153 N. C., 66, 110 
S. E. ,  597. T h e  affidavits teiid to s h o v  t h a t  the d(1fendaiits a r e  engaged 
i n  the  business of operat ing busses or motor vehicles fo r  comperisiltion 
betnccn fixed lrrrrzini. While  n o  definite schedule i s  disclxed,  nerer the-  
lesa, the  a f f i d a ~ i t s  tciid to  show coritinuous business on r a r i o u s  day, 
within approxirnatc. periods of time. 

T h e  defendants admi t  tliat they h a r e  carried persons f r o m  Callton to  
tlir  plaiit of the  -1inerica11 Eiika Corporation i n  U u n c o m x  Couiity, but 
tha t  the ~ X ~ ~ R O ~ I J  b o  carried a r e  employees of the  Erika Corl)oratioii. They  
fur ther  atlinit tha t  they 1 1 a ~ c  not procured a frar~chise,  but that  they 
h a r e  pait1 "for 11ire" license prescribed by C. S., 7890(96) .  

,ICter hearing tlie el-idelice, jutlgmcnt was enteretl as  fo l lons :  
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"The court i s  of ouinion and finds that  there is no valid outstanding 
franchise for the transportation of passengers by motor vehicles for 
compensation over Highway S o .  10 between Asherille and Clyde, S o r t h  
Carolina, and, therefore, said highway is open to persons carrying on 
the business of transporting persons for compensation by motor vehicle 
under the provisions of the Revenue Act levying license tases therefor. 
That  the business conducted and the services rendered by respondents 
do not fall within the terms of the statute (sections 2 and 3, chapter 
136, Public Laws of 1927; sectioris 2613(k) and 2613(1), Michie's 
Code, 1931)) requiring certain persons engaged in the transportation of 
persons and property for compensation over public highways by motor 
vehicle to apply for and obtain permission so to do from the Corporation 
Commission of North Carolina. That  the business carried on by the 
respondents is excepted from the above mentioned statutes and is  
governed by the terms of section 165, chapter 427, Public L a m  of 1931; 
section 7880(96) Michie's Code, 1931. That  respondents have paid to 
the Revenue Department of the State of Korth Carolina the license taxes 
required of them under the last mentioned statutes for the calendar 
ye& 1933, and have received from the Commissioner of Revenue "for 
hire" license tags for the privilege of engaging in the business carried 
on by them. I t  is therefore . . . ordered, adjudged and decreed 
that  the rule to show cause Le vacated and discharged." - 

From the foregoing judgment the  complainant appealed. 

Attorney-General Brummitt, Assistant Attorney-General Bruton and 
X. A. Townsend for cornplainant. 

Cansler & C'ansler of counsel for complainant. 
Bourne, Parker, Bernard d DuBose for appellees. 

BROQDES, J. Does section 2613(k), Michie's Code of 1931, or section 
7880(96), apply to the business carried on by the respondents? 

Section 2613(k) provides in substance that  "no . . , person 
. . . shall operate over the public highways in this State any motor 
vehicle . . . for the transportation of persons or property between 
cities, or between towns, or between cities and towns for compensation, 
except i n  accordance with the provisions of this act," etc. Section 
2613(1) of Michie's Code provides that every . . . person . . . 
before operating any motor vehicle upon the public highway of this 
State for the transportation of persons or property for compensatior~ 
. . . shall apply to the Commission and obtain a franchise certificate 
authorizing such operation," etc. Section 7880(96) provides in sub- 
stance that  "every person . . . engaged in the business of keeping 
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passenger automobiles or other passenger motor vehicles for hire and 
for transportation of persons for compensation, shall first apply for 
and obtain from the Commissioner of Revenue a "for hire" license for 
the privilege of engaging in such business," etc. 

Consequently it is manifest that if a person transports b~ motor 
vehicle persons or property for compensation ('between ci ies, or between 
towns or between cities and towns," he must procure a fimichise certifi- 
cate. Bu t  if such person operates a motor vehicle for hire without wgard 
to  fixed termini, then such person is not required to p r o c u e  a franchise 
certificate. Of course, there are certain exceptions specified in section 
2613(k), such as "casual trip," carrying ('dairy products" or school 
students; or "motor vehicles used exclusively in carrying United States 
mail," etc. 

Tho defendants, upon the facts set out i n  the record, are not i n  a 
position to  claim the benefit of any of the exceptions, because such facts 
tend to show that  they are engaged in  carrying passenger. for compensa- 
tion indiscriminately and in  the pursuit of a business enterprise. If 
the defendants are operating busses between cities and tonns for cornpen- 
sation and carry such passengers as  may present themsel~es  for passage, 
then they must procure the certificate. I f  they do not so c :my  passengers 
between fixed termini, then the "for hire" license autho:izes such type 
of business. The  ultimate inquiry, therefore, is  whether the defendants 
transport passengers as aforesaid between cities and towns. There is 
ample evidence that  they do transport passengers between Canton, Clyde, 
and Enka,  but thwe is  no evidence that  Enka  is a town or city. I f  Enka 
is a town or a city, the evidence in the record would require the pro- 
curing of a franchise certificate. I f  "Eiika" is not a t w n  or a city, 
then the defendants are  operators for hire and no franchise certificate is 
necessary. 

This Court cannot find whether "Enka" is a town or a city. The  
defendants assert that  i t  is  not incorporated and no act oi' incorporation 
has been called to  our attention. Hence the Court cannot take judicial 
notice of whether i t  is a town or a city. Consequentlj, the cause is 
remanded to the Superior Court of Haywood County for 3pecific finding 
of fact as to whether Enka  is a town or a city. 

Whether or not any other person or corporation hold: a valid fran- 
chise over Highway No. 10 between Asheville and Clyde is not deemed 
material to  this controversy. 

Remanded. 
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S T A N L E Y  WINBOKNE,  UTILITIES COXMISSIOSER, V. HARLEY BROWNIXG.  

(Filed 23 May, 1034.) 

Bus Companies C a-manchise is required unless vehicle is used eu- 
elusively for mail regardless of whether route is covered by another 
franchise. 

A person transporting persons or property by motor vehicle for hire 
as a business bet\%een fixed t crm~ni  which are cities or towns is re. 
quired to obtain the franchise prescribed by S. C. Code, 2613(k) ( I ) ,  
regardless of nhetber any other persons or corporation has a valid fran- 
chise for carrying ~~ersons  or pro pert^- over the same section of highnay, 
and such operation does not come within the exception relating to U. S. 
mail, N. C .  Code, 6 1 3 ( k ) ,  unless the motor vehicle is used exclusively 
for transporting mail. 

CIVIL ACTIOS, before Alley,  J., at September Term, 1933, of Haymoon. 
This action was instituted by the Attorney-General on behalf of the 

Corporation Colli~nission of North Carolina, arid thereafter Stanley 
Winborne, LTtilitips Commissioner, was substituted as the plaintiff, to 
restrain the defendant from operating motor vehicles from Aslie\ ille to 
Bryson City and return and along Route 10. I t  was alleged that sections 
2 and 3 of chapter 136 of the Public Laws of 1927, now being sections 
2613(k) and 2613(1), Michie's Code of 1931, prohibited any person 
from operating a motor vehicle or  vchicles for the transportation of 
persons or property between cities and toans  for compensation without 
securing a francliise certificate as provided by statute. - h d  it  was 
further alleged that  the defendant failed and refused to secure such 
franchise certificate and persisted in carrying passengers and property 
for compensation betwee11 Llsheville and Rryson City orer and along 
Highway S o .  10, nlaintaiiiing an approximate schedule between said 
points over and along said highway. Numerous affidavits were offered 
by the plaintiff, tending to show that  the deferlclallt was a mail carrier 
and operated motor rehicles, carrying for cornpensation passengers and 
property corltinuously between Asheville, Sylva, Bryson City, Cantou, 
and other points, over and along Highway No. 10, and that  such business 
had been conducted by the defendant for approximately one year, n i th-  
out procuring a franchise certificate as  provided by section 2613(1), 
Michie7s Code of 1931, supra. 

The defendant filed no answer and a t  the hearing the folloving judg- 
ment was rendered: "That after hearing the pleadings read, the evidence 
and argument of counsel, and duly considering the same, the court is 
of opinion and finds that  there is no valid outstanding franchise for the 
transportation of passengers by motor vehicle for compensatiori over 
Highway Sumber  10 between dsheville and Bryson City, and therefore, 
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said h ig l lvay  is  open to pcrsons carrginq on the bnsiness of t r a n y m r t i n g  
llcrsons f o r  c o ~ n ~ ~ e n s a t i o i i  by rnotor vehicle under  the pro7 isions of t h e  
Rc7 enuc &let I c ~ i n g  licenic t:rscc: tlierefor. T h a t  the l jus~nes i  c o n d ~ ~ c t e d  
nuti tlic services rentlcretl hy  the  reymntlcnt docs not fal l  n i th i l l  tlie 
terms of the s tatute  ( scc t io~i i  2 and 3, chapter  136, P u b  ic L a m ,  1927, 
scctio~is 2613 ( k )  ant1 2613(1), (3licllic'9 Code of l 0 3 l ) ,  requir ing ccr- 
tnin persons e ~ ~ g a p e d  ill t h e  t ransportat ion of pcmons autl property f o r  
comperisatio~i o \ c r  public high~i-ays by motor ~ r h i c l c  to app ly  for  and  
obtain p c ~ r i ~ i i s i o n  so t o  do froin the  ( 'orporatio~i C o m n ~ i , ~ i o n  of S o r t h  
Carolina. T h a t  tlic husi~~eqcl carried on by the rcslml~tlcnt is esccptc.d 
f r o m  t h e  a b o w  mentioned s tatutes  and i 5  g o ~ c r n e t l  1). tlie term, of 
sectiori 165, chapter  427, Publ ic  L a n s ,  1931. section 7&S0(1)6), bIichie7s 
Code, 1931. T h a t  the r e ~ p o n d c n t  has  paid to the R e ~ e i ~ i l c  I ) e p a r t l l ~ e ~ ~ t  
of tlie S ta te  of Sort11 Carolina tlie lice~iqc taxes required of hi111 u l i d t ~  
the last rneritio~ictl s ta tute  f o r  tlie calendar year 1933, :111d h : l ~  reccireil 
f r o m  tlie Conirriissioner of Rr\cr iue (for Iiire' l iceme tag3 for  the  
p r i ~  ilege of ellgaging i n  t h e  business carriel1 on bg liini.' 

F r o m  the  foregoing j u d g ~ n e n t  the plaiutiff appealed. 

Attorney-Ger~cral B r u ~ ) z ~ n i t t ,  .-lssisfarzt _ I f f o r ~ z r y - G e i ~ c r r I  B i x f o n  and 
S. A. 7 ' o w n s e d  for coml~lacnanl. 

('cinsler d Cansler of counsel. 
tourzsel for rcspondeizt. 

E R ~ ~ , D E S ,  J .  110 scctioris 261 3 (k)  arid 261 3 ( I ) ,  N i t  hie's Code of 
1931, or section 78>0(06) ,  app ly  to the  husiricss carried on by tlie 
r c s p o ~ d e ~ i t  ? 

Tlie identical qnestion inxolvecl ill th i s  al7peal h a s  been con5itlrrcd i n  
Winborne,  r t i l i t zes  C'omr., v.  XacZ ey,  ante, 554. A11 t h e  e7-idence offered 
a t  the  h e a r i ~ ~ g  t ~ n d c d  to show t h a t  the r e ~ p o n t l e i ~ t  o l ~ r a t e d  motor  
~ e h i c l e s ,  trarlsportilig paswigers  and  propc,rty f o r  comlwn3atio11, and 
a s  a busiiless betneeu cities a ~ i d  to\r.ris along EIigliway I\ o. 10. Come- 
quently he is  riot protected by section 7580(96) ,  as lieretofore pointed 
out i n  the  XacX (>!/ t cue. Ho~r-excr ,  t h e  e l  idence also d i v  loses t h a t  the 
rcypondcnt ca r r ic i  t h e  T n i t e d  S ta tes  mai l  and he  assel-ts tha t  he i s  
saxed by all exccptioll con ta i~ led  i n  section 2613(k) ,  s u l  ,a, nliicll de- 
c1arc.s tha t  "motor ~ e h ~ c l c s  used c s c l u s i ~ e l y  i n  carrying tlic Ul~itecl 
States  mail" a r e  not required to  sec2ure a franchise certificate. T h e  
United States  mai l  is  property. S c a r / g h f  I * .  S f o X ~ s ,  3 Howard.  151, 
11 L. Ed., 537;  I n  rc Debbs, 158 1'. S., >83, 30 L. Ed. ,  1102;  PnXns r . .  
1'. S., 340 Fed.,  330. Consequently, unless the s tatute  hail cx-enipte~l 
motor x-ehicles used f o r  carrying mail,  mai l  carr iers  ~ o l l l d  h a r e  I,eer~ 
compelled to secure a frarichise certificate fo r  the  o h ~ i o ~ c s  rensoll t h a t  



they n-ere t ransport ing property fo r  conlpcnsatioli alollg thc l l i g l l ~ ~ a ~ - s  of 
this  State .  Fur themlore ,  the  motor  rchiclea operated h p  t h e  defendant 
a rc  not "usetl e s c l u s i ~ c l g  ill carrying I in i tcd  S ta tes  mail," bccnuse all  
the el-itletlce disclosed tha t  such rc~liiclcs so carrying the mai l  also 
?arrietl 1)nssenpers and  tool; property f o r  conipensatioll ant1 ill the  
pursui t  of a busi~less entcr l~rise .  Therefore, thcj tlcfcntlalit is retjuirecl 
to  s w u r e  :r frnnclliue cc,rtific:~te it' he  desires to t~ont inuc tlir: busines.5 
tlisclosrtl 1)p the proof. 

Hercwcd.  

SThXI,EY WISEORSE, U~ILIIIES COXMISSIOXLK, T. AUSTIN SCTTOS. 

(Filed 43 May, 1 9 X )  

Bus Companies C *Franchise is required unless vehicle is used es- 
elusively for  mil regardless of xvl~et~hrr route is covered by another 
franchise. 

The ~wluirrment of n franchise for the o1)erntion of motor vehicles 
for hire bet\\-pen fisctl t ermi f l i  which are citics or towns. K. C. Cock, 
2613(lij ( 1 ) .  is not ;tflt'ccted by the fact tllat no other person or corpol'a- 
tit111 has n rnlid frnncliisc. coyerinq the s tme section of l~ighwt~y,  nor docs 
tlie escc31~rioil rc.lntinp to U. S .  mail nppl? unless the motor ~-eliic.le is used 
esclusirely for carrying mail. 

CITIL . ~ C T I O ~ ,  before & l l l r y ,  J. ,  a t  Septemhtr  Term,  1933, of JACKWP. 
T h e  Corporat ion Coninl i~sion of Korth Carolina, through the L\ttorney- 

General,  i~i\titutccl all action ill the Superior  Cour t  to reitrail1 tlw c l ~ -  
f c n d ~ r ~ i t  frorn o1)erating motor url~icales f r o m  Dillihoro to Fr~ t i~ l i l i l i ,  ant1 
f r o m  F r a ~ l k l i ~ i  to l)illsboro, over and along State H i g l i n a y  S o .  235 for  
tlie t r a ~ ~ a l ~ o r t a t i o ~ l  of passengers and  prop t r ty  fo r  coriipensation without 
obtailiilig a frnncliise certificate as  pro\  itlctl by section 2613(1). N i c l i i c ' ~  
('ode of 1931. T h c  eridclice tended to shou t h a t  the t l e f e ~ ~ d a l ~ t  has  a 
c9olitract t o  ca r ry  Cni ted  S ta tes  mai l  f rom Frankl in  to  S y l ~  a,  S o r t h  
Carolina, and that  hr. i a  engaged i n  t h e  buslliess of c:rrryir~g passeligcr. 
fo r  hire  (211 the mai l  car  as  a h s i n e s s  h c t n c e ~ i  said to~r l i s ,  mailitalning 
a n  approxiniate schedule of trips. 

At the  hearing the fol loning judgnieiit was entered : 
" T l ~ a t  af ter  hearing the  p1e:dings rcad, tlie e\idelice aud a r g u m e ~ i t  

of cou~rsel, and  duly c o n ~ i d e r i r ~ g  the  wmc,  the  court is of op11iion alld 
finds tha t  there is  no valid outstanding franchise f o r  t h e  t ransportat ion 
of passeligers by i110to1- vehicle f o r  cornpensation over h i g h ~ j a y  number 
. . . bet~5cen Frankl in  and  I)dlshoro, and, therefore, said h i g h n a y  
is oilen to  persons carrying on t h e  business of t ransport ing persoils fo r  
cotripcnsation by motor 1 eliicle uritler tile pror i s io i~s  of the ReIcllue 
levying licer~se taxes therefor. 
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'LThat the business conducted and the services rendered by the re- 
spondent does not fall within the terms of the statute (sections 2 and 3, 
chapter 136, Public Laws, 1927, sections 2613(k) and 2613(1), Michie7s 
Code, 1931)) requiring certain persons engaged in  the transportation of 
persons and property for compensation ovcr public highv-ays by motor 
vehicle to apply for and obtain permission so to do from the Corporation 
Colninission of Xorth Carolina. 

"That the busiiiess carried on by the respondent is  f~xcepted from 
the above mentioned statutes and is governed by the teims of section 
165, chapter 427, Public Laws, 1931, section S880(96), ?dichie7s Code, 
1931. 

"That the respondent has paid to the Revenue Depa~ tmen t  of the 
State of North Carolina the license taxes reauired of him under the 
last mentioned statute for the calendar year 1933, and has received 
from the Coniinissioner of Revenue 'for hire' license tags for the 
privilcge of engaging in the business carried on by him. 

"It is, therefore, on motion of attorneys for respondent, ordered, ad- 
judged and decrecd that  the rule to  show cause-be vacated and dis- 
charged. 

"1; is further ordered and adjudged that the complainant pay the 
costs to be taxed by the clerk of this court." 

Prom the foregoing judgment the plniiltiff appealed. 

Attorney-General Brummitt, Assistant dfforney-General B ~ u t o n  and 
S. A. Townsend for praintif. 

('ansler d Cander for complainant. 
S o  counsel for defendant. 

BROGDEN, J. This  case involves the same questions of 1,tw heretofore 
presented and decided in Winbome, C7filifies Comr., v.  -Ifackey, ante, 
554, and lTrinbornc., Ctilit ies Cornr., 2.. Bnmning,  ante, 557. Conse- 
quently, upon authority of said cases the judgment is 

Reversed. 

G. C. E F I R D  AM) MARY E F I R D  v. 0. J. SIKES A N D  G. H. MORTON. 

(Filed 23 May, 1934.) 

Limitation of Actions I3 &Held: fiduciary relationship existed between 
parties, and shtute did not begin to run until demand and refusal. 

Defendants, as plaintiffs' attorneys, negotiated certain notes executed 
by plaintiffs to a bank, received the proceeds and disflursed a part 
thereof in payment of plaintiff's debts n s  directed by plaintiffs, but failed 
to account to plaintiffs for the balance. Plaintiffs instituted this action 



Y. C.] SPRISG TERN, 1934. 561 

to recover the balance due more than three years after defendants had 
obtained the funds, and defendants pleaded the three-year statute of limi- 
tation, C. S., 441(1). I t  appeared that the action was instituted within 
three years from the date plaintif'fs demanded settlement: Held, the 
actiou was not barred, there being a fiduciary relationship bettveen the 
parties, and the statute not beginning to run until after demand and 
refusal. 

APPEAL by plaintiffs from Sink, J., at February Term, 1933, of 
STANLY. Reversed. 

This is an  action to recover the balance due by defendants to the 
plaintiffs, on an accounting for the proceeds of certain notes negotiated 
by the defendants, as attorneys for the ~la in t i f fs ,  on or about 1 7  January,  
1929. The  action was begun on 7 April, 1932. The defendants relied 
for their defense on their plea that the action was barred by the three- 
year statute of limitations. 

The  evidence offered by the plaintiffs tended to show that on 1 7  
January,  1929, the plaintiffs executed and delivered to the defendants, 
who are attorneys a t  law, two notes, one for the sum of $2,000, payable 
to the order of the First  Kational Bank of Albeniarle, S .  C., and the 
other for the sum of $500.00, payable to the order of the defendants. 
Both notes were secured by a deed of trust, which was executed by the 
plaintiffs to the defendant, 0. J. Sikes, as trustee. The  defendants 
negotiated both notes to  the First  Sa t ional  Bank of Xlbemarle, N. C., 
and received from said bank, as attorneys for the plaintiff, the sum of 
$2,500. As directed by the plaintiffs, the defendants applied the sum of 
$1,875 to the payment of certain debts due by the plaintiffs. They have 
not accounted to the plaintiffs for the balance of the proceeds of said 
noter. X o  demand for such accounting was made by the plaintiffs, until 
the commencement of this action. 

At the close of the evidence for the plaintiffs, the defendants moved 
for judgment as of nonsuit. The motion was allowed. 

From judgment dismissing the action, the plaintiffs appealed to the 
Supreme Court. 

Bogle  & Bogle  for plaintif fs.  
D. D. Smith and R. L. Smith & So7u for d e f e ~ d a n t s .  

CONXOR, J. The  defendants offered no evidence a t  the trial of this 
action, but relied on their contention that it appeared from the evidence 
offered by the plaintiffs, that  more than three years had elapsed since 
the cause of action accrued, and for that reason, the action was barred 
by the statute of limitations. (2. S., 441(1). The  evidence, however, 
showed that  the defendants received the proceeds of the notes executed 



by the plaintiff's, and  deli\ ercd t o  them, as  a t t o r l ~ e y  for  the plairit~ff'., 
and  that  t h c  action n a s  cornmenred ~ r i t h i r ~  t h e e  y c a r i  from the  (liltc, 
on n h i c h  the plaintiffs tlcmancld a settlemcwt. 

I t  is  n e l l  settled t h a t  v h e r c  a fiduciary relation exists betwcen tlic 
parties, n i t h  respect to  money due by one to t h e  other, the s tatute  of 
limitatiolis docls not begin to r u n  un t i l  a dcrnand a n d  rcfusal. E q e r t o ~ ~  
1 3 .  L O ~ I I ,  8 1  S. C., 172. See McIlitosli S. C. P r a c .  6: Pro.,  p. 130, and  
caascls rited i u  5ul)port of the  test  to tha t  effect. T h e r e  w s  e r ror  i11 tlic 
jutlgmcwt. F o r  tha t  rraqoli, the judgmeut is 

Rcrcrsed. 

(Filed 23 May, 193-1.) 

Illaster and Servant P i-The findings of the full C~mmisr~ion on appeal 
fronl the hearing romn~issionrr are conclusive upon appeal to the 
courts. 

111 this caw the full ('omnliz\ion 011 alrl)enl rc\er\ecl tht' nvard of the 
licalin:: commissioner alloning compensation, ant1 found, upon support- 
ing e\itlrnce, that the accident rewlting in the death of the employee 
did n o t  arise out of and in the course of his enlployment On appeal to 
the Superior ('ourt, judjiment TT as erlteletl leverzing the a n a r d  of the 
fu l l  ('omu~iiiion and rciiistat~ng the a v a r d  of tlie hearing commissionrr . 
IIc37d, the findings of fact by the full ('omn~ission n e r e  ~inding on thc 
Superior Court, and the award of the full ('ommiqsion tleli\ing comgensa- 
tion should hare been sustained. 

,IPIT,\L by d(~ft~iit1;ults f r o m  ( ' l e m e n f ,  J., a t  F e b r u a r y  Term,  1934, of 
Dzxrnsox. 

l'roccctlilig under  Workmen's C o m p e ~ ~ s a t i o n  Lict  to  dr terni ine liability 
of tic~felltlants to  liest of k in  of F r c d  Smi th ,  J r  , deceased employee. 

The  licaring commissioner found  the  followilig facts  : 
"The tlcccasetl, F r e d  Sr r~ i th ,  J r . ,  age 1-1, n a s  ernployed by  the S. E. 

I1aurc.r C o m p a ~ ~ y  a t  i t s  grocery s tore i n  Lexington, Xort l i  Carolina, 
fo r  tllc purpose of dclivcrillg $mall orders 011 a b i c ~ c l e ,  and lie was 
sometimes usetl to hclp get up orders i11 the store. 

"On 8 J I ~ C ,  1933, a t  about  1:30 o'clock ill tlie afternoon, the  de- 
ceased wc~nt upstairs  o re r  t h e  store of the S. E. H a u s e r  Compaliy where 
he  was joined by a fellow-employee, Per ley  Floyd. T h e  two boys entered 
a p r i r a t e  bedroom which was  located above the  store of 3. E. H a u s e r  
and  Conlpaliy. T h e  deceased sat down on one end of a cot arid his  fellow- 
employee, Per ley  Floyd, sat  down 011 the other end of the cot. T h e  
deceased picke2 u p  a magazine and  while reading it, his  fel olv-employee, 
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Perley Floyd, picked u p  a shot gun and in handling the gun it acci- 
dentally discharged, resulting in the death of the deceased, Fred Smith, 
Jr." 

Upon these facts, the hearing commissioner awarded comperlsation to 
the father and mother of the deceased. 

On appeal to the full Commission, compericatio~i was denied on the 
additional finding that  the bedroom in  question was not a part of the 
premises of the grocery store, but was used solely as a private bedroom, 
and that  the deceased with his companion had stepped aside and 
abandoned temporarily his employment, i n  pursuit of his own pleasure 
or fancy. 

On appeal to the Superior Court, the decision and award of the full 
Commission was rerersed, and the decision and a a a r d  of the hearing 
con~missioner reinstated and affirmed. 

Defendants appeal, assigning errors. 

Don A. Walser and D. L. Pickard for  plainfiff. 
King ci? X i n g ,  b. A. Cannon, J r . ,  and C7arz.w V. Williams fo r  de- 

f endants. 

STACY, C. J. I t  is provided in section 60 of the Workmen's Compen- 
sation &4ct, chap. 120, Public Laws, 1929, that the award of the Coni- 
mission "shall be corlclusive and binding as to all questions of fact." 
Reed v. h v e n d e r  Bros., post, 898, 172 S. E., 877; Chambers v. Oil Po., 
199 N. C., 28, 153 S. E., 594. Therefore, the facts found by the full 
Commission are binding on the courts, unless the eridence is insufficient 
to support the findings. Bependents of Thompson v. Funeral  Home, 203 
S. C., 801; Dependents of Poole c .  Sigmun, 202 N. C., 172, 162 S.  E., 
198. 

"It is well settled that  if there is any competent evidence to support 
the findirigs of fact of the Industrial  Commission, although this Court 
may disagree with such findings, this Court will sustain the findings 
of fact made by the Commission1'-Clarksolz, J . ,  i n  Renan z'. Jlofor Co., 
203 K. C., 108, 164 S.  E., 729. Clark v. Woolen Mills, 204 N. C., 529, 
168 S. E., 816; Xassey v. Board of Education, 204 S. C., 193, 167 
S. E., 695. 

The evidence supports the findings of the full Commission that plain- 
tiff's intestate was not injured by accident arising out of and in the 
course of his employment, hence it is  not for the courts to say otherxise. 
Read v. Lavender Bros., supra; Johnson v. Bagging C'o., 203 N. C., 
579, 166 S. E. ,  586. 

The court erred, therefore, i n  reversing the award of the full Com- 
mission and reinstating the award of the hearing commissioner. 

Error.  



564 I N  THE S U P R E M E  COURT. [206 

S. W. RUARK ET AL. V. VIRGINIA TRUST COMPANY. 

(Filed 23 May, 1934.) 

Process B d-Held: defendant corporation waa doing ',businew in  this 
State for purpose of service of prwms under C. S., 1137. 

A foreign banking corporation without process agent in this State, 
which is named as trustee in a number of deeds of trust on properties 
in this State, forecloses them upon default, and sends itl3 agents here for 
the purpose of investigating and looking after the properties in its 
capacity as trustee, does business in the State for the purpose of service of 
process on it under C. S., 1137, by service on the Secretary of State, "doing 
business in this State" as  used in the statute meanjng engaging in, 
carrying on, or exercising in this State some of the functions for which 
it was created. 

APPEAL by defendant from Harris, J., at December Term, 1933, of 
WAKE. 

Service of summons was made by leaving copy with the Secretary 
of State and having him mail same to  the president of the Virginia 
Trust  Company, i t  being alleged that  the defendant, a foreign corpora- 
tion, has property or i s  doing business in this State without complying 
with the provisions of C. S., 1137. 

The defendant, through its counsel, entered a special ,tppearance and 
moved to dismiss the action for want of proper service. 

Upon the hearing of this motion, the clerk found the following facts : 
1. That  the defendant is a foreign corporation, w i t h o ~ t  process agent 

i n  this State, and is  engaged in conducting a general banking, trust 
and fiduciary business at Richmond, Va. 

2. That  during the period from 1927 to 1933, the defendant was 
named as trustee in  more than 100 deeds of trust c rwt ing  liens on 
property situate in  Wake and Franklin counties, E o r t h  Carolina; that 
under said deeds of trust the defendant was vested with title to the 
properties &scribed therein, authorized to take possession thereof, col- 
lect rents, and foreclose in  case of default, etc. 

3. That  the defendant has exercised the  power of sale in a number of 
said deeds of trust, reported same to the clerk of the Superior Court, 
and sent i ts  agents into the State for the purpose of in~lestigating and 
looking after said properties i n  its capacity as trustee. 

4. That  the defendant was and is engaged i n  a trust and fiduciary 
business in this State i n  the manner aforesaid. 

5. That  the defendant has property in this State consii,ting of certain 
dividends in the hands of plaintiffs. 

Upon these, the facts chiefly pertinent, the motion to dismiss for want 
of proper service was overruled. Defendant appeals, ass;gning error. 
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Robert Ruark for plaintiffs. 
Thos. W .  R u f i n  for defendant. 

STACY, C. J. It is provided by C. S., 1137 that every corporation, 
domestic or foreign, having property or doing business in this State, 
shall have a process officer or agent i n  the State upon whom service 
can be had in all actions or proceedings against it. I t  is  further provided 
that upon failure to name such process officer or  agent, service may be 
had upon the corporation by leaving a true copy of the process with the 
Secretary of State, who is required to mail the same to  the proper 
officer of the corporation. And in  ease of a foreign corporation having 
property or doing business in  this State without appointing a process 
officer or  agent as required by this section, we have held that valid 
service of process may be had upon such corporation by leaving copy 
thereof with the Secretary of State, as  well as  by service upon officers 
and agents of such corporation under the general provisions of C. S., 
483. Lunceford v. Association, 190 N.  C., 314, 129 S. E., 80.5; Strele u. 
Tel.  Co., ante, 220. 

I t  is  conceded that  the Virginia Trust  Company, a foreign eorpora- 
tion and defendant herein, has no process officer or agent in this State 
upon whom service of process may be had. The question then occurs: 
I s  the defendant doing business in this State, or does it hare  property 
here, so as to render it amenable to process under the provisions of 
C. S., 11372 

A. similar fact situation appeared in the case of Reich v.  Xorfgage 
Corporation, 204 N.  C., 790, 168 S. E., 814, where the ruling "that the 
defendant owns property and is  doing business in this State" was upheld 
as a matter of course. Tlie same conclusion seems to be well supported 
in the instant case. Raill~lay u .  Alezander, 227 U. S., 218; R .  R .  u .  
Cobb, 190 N. C., 375, 129 S .  E., 528; Currie v .  Xin ing Co., 137 S. C., 
209. 72 S. E., 980. 

The expression "doing business in this State," as used in  C. S., 1137, 
means engaging in, carrying on, or exercising, in this State, some of the 
things, or some of the functions, for which the corporation was created. 
14  C. J., 1270. 

The cases of Cotnmercial Trust  v. Gaines, 193 N .  C., 233, 136 S .  E., 
609, and Timber Co. v. Ins. Co., 192 X. C., 115, 133 S. E., 424, cited 
and relied upon by appellant, are easily distinguishable. The ruling 
will be upheld. 

Affirmed. 
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GURNEY P. HOOD, ~ M M I S S I O N E R  OF BANKS, EX XEL. CITIZENS BAKK O F  
FARMVILLE, AND B. B. MASSAGEE, LIQUIDATING AGEST FOR THE 

CITIZENS BANK, v. MRS. SARAH DARDEN, EXECGTRIX OF J. H. 
DARDEN, D E C ~ S E D .  

(Filed 23 May, 1934.) 

Executors and Administrators D f :  Ranks and Banking H a- 
The statutory liability on bank stock does not constitute a priority 

for payment out of the assets of the estate of a deceased stockholder. 
C.  S., 219(a) ,  C.  S., 93. 

CIVIL ACTION, before Harris, J., at  September Term, 1933, of PITT. 
The agreed facts a re  substantially as follows: J. H. Darden died, 

owning at the time of his death, 2034 shares of capit t l  stock of the 
Citizens Bank of the par  value of $100.00 each, and the defendant, Xrs .  
Sarah  Darden, is the duly qualified executrix appointed in  his will. 
After  Darden's death the Citizens Bank of Farmville bejame insolrent 
arid passed into the custody of the Commissioner of B m k s  on 8 De- 
cember, 1930, as provided by law. This action was conLmenced on 24 
September, 1932, to  recoTer the sum of $2,050 mith interest, from the 
estate of the decedent by virtue of his liability as a stocEholder in said 
insolvent bank. The plaintiff contends that  the stockholders' liability 
constitutes a priority of payment from the assets of the estate. The 
defendant executrix contends tha t  said liability is  an ordinary claim 
to  be paid in accordance mith the pro\-isions of C. S., 96. 

The  tr ial  judge ruled that  the plaintiff was entitled to recover judg- 
ment against the estate for the sum of $2,050 with irterest, "to be 
prorated with all other liabilities of said estate of the s a n e  class." 

From the foregoing judgment plaintiff appealed. 

21. T.  ~Ilartin for plaintiff .  
Harding d2 Lee for defendanf. 

BROGIIEN, J. The liability of stockholders of insolvent banks is pre- 
scribed by C. S., 219(a).  I t  has been held that this liability is con- 
tracatual. Corp.  C'om. v. B a n k ,  192 Pu'. C., 366. The  statute creates no 
preference for such a liability and none results from the application 
of the pertinent principles of equity. Therefore, the judge niled 
correctly. 

Affirmed. 
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HARRIET DIX-DOWNING v. H. J. WHITE. 

(Filed 23 May, 1934.) 

1. Trial D a-- 
Konsuit under C. S., 567, is permissible only on demurrer to the evidence, 

and not on demurrer to the complaint or motion for judgment on the 
pleadings. 

2.  judgment,^ L a- 
Upon a plea of estoppel by judgment, it is error for the court, simply 

upon the reading of the pleadings, to dismiss the action, bats or^ v. 
Laundry, ante, 371. 

APPEAL by plaintiff from C r a n m e r ,  J., at J anua ry  Term, 1934, of 

Civil action in  ejectnlent and to remove cloud on title. 
Plaintiff alleges that  she is the owner in fee and entitled to the 

immediate possession of two tracts of land in Bladen County (describing 
them) ; that the defendant is in possession thereof and \vrongfully mith- 
holds said lands from plaintifl' under a spurious claim of title; wherrfore 
plaintiff demands possession, accounting for rents, damages and r c m o ~ a l  
of defendant's claim as cloud on title. 

The defendant denies the allegations of the coinplai~it and pleads 
estoppel by judgment. 

The judgment recites that  '(after reading the pleadings, the defei~dant, 
through his attorney, m o ~ e t l  for judgment as of nonsuit under the 
Hinsdale Act," which nlotion mas allowed and the action "dismissed 
as in case of nonsuit." 

Plaintiff appeals, assigning errors. 

.I. X. X o o ~ - e  for  p la in t i f f .  
-\-o counsel appear ing  for  de fenclanf .  

STACY, C. J. Sonsui t  under the Hinsdale Act, C. S., 567, is per- 
missible only on demurrer to the evidence, and not on demurrer to the 
complaint or motion for judgment on the pleadings. Riley c. S t o n e ,  
169 N. C., 421, 86 S. E., 348. 

The record shows no demurrer to the con~plaint. Seulceli  c. ('07e, 
194 S. C., 346, 140 S. E., 85. 

S o r  was it according to  precedent, simply upon reading the pleadings, 
to dismiss the action on the defendant's plea of estoppel. Hatson  1 % .  

L a u n d r y ,  an t e ,  371. 
Reversed. 
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STATE v. HAMLET; MCNEELY l j .  ASBESTOS Co. 

STATE v. JAMES DALLAS HAMLET, ALIAS JAMES DALLAS TEACHEY. 

(Filed 23 May, 1934.) 
Criminal Law L a- 

Where defendant, convicted of a capital felony, fails to prosecute his 
appeal, a motion by the Attorney-General to docket an11 dismiss will be 
allowed where no error appears on the face of the record. 

MOTIOX by State to docket and dismiss appeal, 

Sttorney-General Brummitt and Assistant Attorney-general Seawell 
for the State. 

STACY, C. J .  At the Janua ry  Term, 1934, Duplin 3uperior Court, 
the defendant herein, James Dallas Hamlet, alias James Dallas Teachey, 
was tried upon an  indictment charging him with burglary in the first 
degree, C. S., 4232, which resulted in a conviction and sentence of death. 
From the judgment thus entered, the prisoner gave notice of appeal to  
the Supreme Court, and was allowed thir ty days within which to make 
out and serve statement of case on appeal, and the sol citor was given 
thir ty days thereafter to prepare and file exceptions or countercase, but 
nothing has been done towards perfecting the appeal. S o  bond was 
required. S. v. Stafford, 203 X. C., 601, 166 S. E., 734. 

The  prisoner having failed to prosecute his appeal, or to comply with 
the rules governing such procedure, the motion of the A ttorney-General 
to docket and dismiss must be allowed (S. v. Johnson, 205 K. C., 610; 
8. v. Rector, 203 N .  C., 9, 164 S. E., 339)) but this we do only after 
an examination of the record to see that  no error appears on the face 
thereof, as the life of the prisoner is involved. S. v. Golalston, 201 K. C., 
89, 158 S. E., 926; S. v. Ward, 180 K. C., 693, 104 S. E., 531. 

KO error appears on the face of the record. S. v. Ea'ney, 202 N. C., 
706. 164 S. E.. 23. 

Appeal dismissed. 

CABELL McSEELY v. CAROLIR'A ASBESTOS COMPANY. 

(Filed 23 May, 1934.) 

Master and Servant F &Definition of "occupational disease." 
An occupational disease, which is outside the scope of the Workmen's 

Compensation Act, is a disease which is incidental to the employment and 
forcsceable as an ordinary and natural result thereof and pulmonary 
asbestosis caused by the inhalation of dust for a period of five months 
by an employee of an asbestos factory, which is directly attributable to 
the active negligence of the employer in failing to prolide a dusting or 
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suction system such as  is ordinarily provided in such factories for the 
safety of employees, i s  hela not an occupational disease, the disease being 
attributable to the active negligence of the employer in failing to provide 
a reasonably safe place to work, and not being a usual incident of the 
employment since it  does not result to employees in such occupations when 
due care for their safety is  exercised by their employers. 

2. Same--Injury by accident is one produced without design or expecta- 
tion of the workman. 

While the Compensation Act covers only injuries to employees by acci- 
dent arising out of and in the course of their employment, the word 
"accident" will be construed in its wide and practical sense to give effect 
to the intent of the act, and an injury produced by inhaling asbestos dust 
for a Period of five months is an accidental injury within the terms of 
the Compensation Act when such injury is  not foreseen or expected and is  
attributable to the active negligence of the employer in failing to provide 
proper dusting or suction systems ordinarily provided in such work, the 
test being not the amount of time taken to produce the injury but whether 
i t  was produced by unexpected and unforeseen, and therefore, accidental 
means. 

3. Master and Servant E' a-Held: plaintiff's remedy was under Com- 
pensation Act, and nonsuit was properly granted in action at common 
law. 

The allegations and evidence in this action for damages a t  common 
law are held to show that  the injury in suit was caused by a n  accident 
arising out of and in the course of plaintiff's employment, and plaintiff 
and defendant employer being bound by the provisions of the Workmen's 
Compensation Act, defendant's motion a s  of nonsuit was properly granted, 
plaintiff's remedy under the Compensation Act being exclusive of all other 
remedies. N. C. Code, 8081 ( r ) .  

CLARKSOX, J., dissenting. 

CIVIL ACTION, before Sinlc, J . ,  a t  October Term,  1933, of MECBLEPT- 
BURG.  

T h i s  is  a common-law action f o r  damages. Plaintiff alleged tha t  he  
mas employed by t h e  defendant as a spinner a n d  worked f r o m  December, 
1929, un t i l  March,  1931. H e  f u r t h e r  alleged t h a t  t h e  room i n  which h e  
worked, was improperly ventilated, and tha t  the  atmosphere therein was 
impregnated with fine asbestos dust, and  tha t  such dust  was permitted 
to accumulate  by reason of t h e  negligent fai lure  of defendant to  provide 
a dust  system o r  suction system, o r  to take a n y  other  precaution f o r  
the protection of the  health of a n  employee, and  t h a t  by reason of such 
negligence the inhalat ion of such dust  impaired and  destroyed his  
health, resulting i n  pulmonary asbestosis. H e  fur ther  alleged tha t  such 
injur ies  were proximately caused by  t h e  negligence of defendant to  
fu rn i sh  a safe place to work or  to warn  and instruct  a s  to  the  hazards 
of breathing asbestos dust, etc. 
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The defendant denied the allegation of negligence and asserted that  
both the plaintiff and the defendant "were operating under the North 
Carolina Workmen's Compensation Act, and that  the rights and remedies 
conferred by said act . . . are  exclusive of all o;her rights and 
r~medies." The defendant further pleaded contributory negligence, 
assumption of risk, and the statute of limitations. 

The  evidence for plaintiff tended to show that  he had been working 
for the defendant for about fifteen months, and that  his duties required 
him to work i11 a room filled with asbestos dust and which was poorly 
ventilated. There was further evidence that  other asbestos plants had 
suction or dusting systems to prevent in jury  to employees. The  plaintiff 
testified that he had worked a t  one asbestos plant in Charlotte for  about 
eleven years, and that  "when he  entered the employment of the Carolina 
Ilsbmtos Company the condition of my  health was good. I did not quit 
work then, but worked unti l  I gave out. . . . L4t the time I quit I 
was not able to work. . . . I felt like my chest had thir ty or forty 
pounds of weight on it. I did not want to move. . . . I got to 
coughing so bad in  the mornings when I would get uu that  I would 
cough anywhere from fifteen to thir ty minutes. . . The first ten 
months I worked for the Carolina Asbestos Comuanv I never lost a 

L b 

day. The  plant ran  so many different grades of asbestos during tlie 
time I ~vorked there I really don't know the names of the grades. 
. . . When I threw it in the machine smoke would fly from the 
dust. . . . lot of timcs i t  got so dusty i t  would settle on the 
electric bulbs." 
d physician c.xamined as a witness for plaintiff, test if id that  plaintiff 

was suffering with pulmonary asbestosis. 
At the conclusion of the evidence for the plaintiff, the tr ial  judge 

sustained a motion of l~onsuit  and the plaintiff appealed. 

3. S. TT'hiting and J .  L. D e L a n e y  for plaintif. 
J o h n  -11. Robinsutt  and  I l u n f e r  X .  J o n e s  for defendarzf.  

I ~ R ~ C ~ D E X ,  J. (1) I s  pulnlonary asbestosis produced by the inhalation 
of aihestos dust by an employee during a period of five or six months 
:ill "illjury hv accident arising out of and in the coursr of the employ- 
nicl~t," mithin the purview of the Korth Carolina Workmen's Compen- 
sation L a w ?  

( 2 )  Can such employee, so injured, maintain a c i d  action for 
tlamages. upon allegation and proof that  such injury was protluced 
by thc negligei~cc. of tlie employer? 

Both parties to thc controversy are presumed to h a ~ . e  accepted the 
Sort21 Carolina TTorkmen's Compensation Act and consequently bound 
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by its terms. Moreover, the evidence disclosed tliat a t  all times tlie 
defendant had in its employ more than fire employees, so tliat the 
jurisdictional question is not involred. C. S., 8081(k). 

C. S., 8081(1), provides that  "injury and personal injury shall mean 
only in jury  by accident arising out of and in the course of the eniploy- 
ment and shall not include a disease in any form, except \there it results 
naturally and unavoidably from the accident." 

C. S., 80Sl( r ) ,  provides that "the rights and remedies herein granted 
to an employee where he and his employer have accepted the provisions 
of this chapter respectirely to pay and accept compensation OII account 
of personal injury or death by accident shall exclude all other rights 
and remedies of sucli employee, his personal representatives, parents, 
dependents or next of kin, as against employer at coriimo~i law or other- 
wise, on account of such injury, loss of service or death," etc. 

The  evidence tended to show that  the plaintiff entered the employ- 
ment of the defendant about December, 1930, and stopped work on 
account of disability in  Narcli, 1932, which constitutes a period of 
approximately fifteen months. The plaintiff testified: "I did not hare  
any trouble of this kind prior to the time I went to vork  for the 
Carolina Asbestos Company. The first ten months I worked tlierc I 
never lost a day." Consequently, the "injury" asserted by the plaintiff 
began arid progressively produced disability within a period of ap- 
proximately five months. Plaintiff said:  '(I never paid so much attention 
to it until the belt came off tlie machine I was operating one day and I 
went up on the ladder suld tried to put it back, and I almost fainted 
u p  on the ladder. I came down off the ladder and sat down a few 
minutes until I got over it and went and told the boys to hare  the belt 
put on for me.'' 

Gpon the foregoing facts and pertinent provisions of the compensa- 
tion law the plaintiff contends that  he is suffering from what is gen- 
erally denominated in conipensation cases, "an occupational disease," 
and that  such disease is not compensable, and, therefore, his sole remedy 
coiisists in a common-law action for damages. The legal basis for the 
contention is that the Compensation Act applies to '(injury by accident 
arising out of and in the course of the employnieiit," and as an occupa- 
tional disease develops slowly and progressively, sucli cannot be deemed 
to  be an  "injury by accident." 

The defendant contended that the in jury  to plaintiff was either 
compensable, or, if not compensable, he was precluded from bringing 
a common-law action for damages by virtue of C. S., 8081(r) ,  supra, 
and therefore in  either event was not entitled to recover. 

The term "occupational disease" has been variously defined and 
interpreted in judicial decisions and text-books. Schneider i n  Workman's 
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Compensation Law, Vol. 1 ( 2  ed.), p. 644, said:  ''A disease contracted 
in the usual and ordinary course of events, which f ror i  the common 
experience of humanity is known to be incidental to a particular employ- 
ment, is an  occupational disease, and not within the contemplation of 
the Workmen's Compensation Law." Elaboration of the definition is 
found in Gay c.  Hocking Coal Co., 169 K. W., 360. The Court said:  
"An 'occupational disease' suffered by a servant or emplo-ye, if it  means 
anything as distinguished from a disease caused or superinduced by 
an  actionable wrong or injury, is  neither more nor less than a disease 
which is  the usual incident or result of the particular employment in 
which the workman is engaged, as distinguished from one which is 
caused or brought about by the employer's failure in his duty to furnish 
him a safe place to work. I f  the employer fails to provide a reasonably 
safe place to work, or fails to observe the specific requirements of the 
statute with respect thereto, and as a result of such neglecat the employe 
is injured, the liability of such employer cannot be avoided by calling 
such in jury  an 'occupational disease,' or by showing that disease of 
that nature is often the accompaniment or result of such employment, 
even when all due care has been exercised by the employer." 

These definitions have been widely quoted and have been generally 
accepted by courts and textwriters as correct. Assuming their correct- 
ness and applying them to the facts in the case a t  bar, i t  is obvious that  
the plaintiff was not injured by means of an "occupational disease." 
The  plaintiff testified that  he had worked at an asbestos plant in Char- 
lotte for  about eleven years prior to his employment with the defendant 
without suffering any ill effects from the work. H e  alleged in his 
complaint and offered evidence tending to show that  h s injury was 
produced and proximately caused by the negligence of defendant i n  
that it maintained no dusting or suction system such as was approved 
and in general use in other asbestos plants. Consequently, his allegation 
and proof both established the fact that  his injury was ~.aused by the 
negligence of the employer, and hence was not "the usu:~l incident or 
result of the particular employment in which the workman is engaged." 
That  is to say, the injury was not produced by the inherent naturcl of 
the work itself and classifiable as  an  occupational discase, but was 
produced by the active negligence of the employer and iis failure to 
exercise reasonable care. 

However, the plaintiff further asserts that  his injury was produced 
gradually and progressively through a period of five months, and hence 
was not an  "injury by accident arising out of and in the course of the 
employment," and that  the compensation statute covers only such acci- 
dental injuries, and, therefore, as the in jury  complained of is not 
accidental, he is entitled to maintain a common-lam action for damages 
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as the sole remedy open to him. The inquiry then shifts to the question 
as  to whether the in jury  was accidental within the meaning of the 
Compensation Act, and hence cornpensable. The term "accident" was 
defined by this Court i n  Conrad 7? .  Foundr'y Co., 198 N. C., 723. T ~ P  
Court said:  "The word 'accident.' as used here. has been defined as an 
unlooked for and untoward erent which is not expected or designed 
by the person who suffers the injury." The Court further said: "In 
construing the word 'accident7 as used in the Compensation Act we 
must remember that we are not administering the law of negligence. 
Under that  law an  employee can recorer damages only when the injury 
is attributable to  the employer's want of due care; but the act under 
consideration contains elements of a mutual concession between the 
employer and the employee by which the question of negligeuce is 
eliminated. Both had suffered under the old system, the employcr by 
lieary judgments, . . . the employee through old defenses or es- 
haustion in  wasteful litigation. Both nanted peace. The niaster ill 
exchange for limited liability was willing to pay on some claims ill 
the fu ture  where in the past there had been no liability at all. The  
servant was willing not only to give up  tr ial  by jury, but to accept 
f a r  less than he had often won in court, provided he n a s  sure to get 
the small sum without having to fight for it." Con.:equently, it is obvious 
that the word must not be used in its restrirted and technical scwse, but 
in a wider and practical sense ntwssary to give workable effect to the 
proper and just adiuinistratioli of the compeiisatioil law. Variable 
definitioi~s have been g i w u  by tlie rourts to the norils "irijury hy 
accident," "accidental injury," etc2., aud the applications of such defini- 
tions to givrn cases or state.: of fact hare  rwulted in a tlirt~rgcnce of 
concept ~Tld  interpretation which callnot hc harmonized or brought into 
uiiisoi~. Indeed, a study of a host of cases produces the c.o~iclusion that 
the linrs of interpretation must he treated as parallel. I n  note 90 of 
the Comperisatlon Lirn, supra, page 643, dozenz of c a v i  
are assenibled. See, also, 62 Ll. L. R , 1433, a d  annotation; 19 ,I. I,. It., 
112; 23 A. L. R., 335; 6 -1. L. R., 1466; 29 ,I. L. R., 691. 

Well reasoned cases proceeding upon opposite theories are Jottcs r .  
Rlnehart h Dennis C'o., 168 S .  K., 486; ITccto~-y Sparkler CE b'pecialfy 
C'u. 1,. Francks, 198 Atlantic, 635, and Bul l~can  1 % .  Ills. (lo., 164 N .  E., 
457. The T e s t  Virginia Court in the Junes t a x ,  supra, held that a 
disease contracted by an employee n as not compensable uulcss directly 
attributable to a definite, isolated and fortuitour occurrence, and that  
in such cases the injured party could nlailitairi a common-law action 
for damages irrespective of tlie Workmen's Compelisatioil Act. The 
Maryland Court in S'itfory Sparkler case, supru, said:  '(In this case, 
the occupation of the girl as all employe  in a departn~ent of a manufac- 
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tory of fireworks was simply a condition of her  i n j u r , ~ ,  v h o s e  cause 
was the definite negligence charged a g a i i i ~ t  tlie r inp lo ,~er .  T l i r  most 
that  is war ran ted  to  be infcrred f r u m  t h e  a l l ~ g a t i o n s  of fac t  i l l  t he  
declaration is tliat tlie phosphorus p o i s o ~ ~ i n g  alleged was the g~atlu:il  
re-ult of tlic ncy&pce of the employer. -1s this  negligencee was o b r c w h  
of d u t y  to  her, it \Ti19 not to be forcscen or espcctcd by the worher a s  
somctl i i~ig wliicli noultl  occur i n  t h e  course of her  employnient. T h e  
facat that  she co~it inuct l  a t  lier place of labor, ill the tloi ig of lier coni- 
111011 alid regular  t u k ,  makes i t  clear tliat the  phospli3rus poisouilig 
11appe11td n.ithout 11cr design or espectation, aiid so her  ill jury v a s  
awidciital.  . . . It was by cl ia~ice tliat employer d ~ d  not u e  due 
care, mid by cliance t h a t  tllc vapor of phosphorus was where i ts  l ~ o s i o u s  
foreign particles c,ould be ialialrd by tlie girl .  I t  was by c llauee that  tlie 
ii~spiretl  a i r  carried these particles into her  syitem, i icklwii~g her, autl 
c u u h g  a n ~ c r o s i s  of the jaw af ter  fortuitou.ly f i l ~ t l i ~ ~ g  a lcsiol~. T h e  
i n j u r y  thus  inflicted upon her  body n a s  accidental by w e r y  test of tlic 
nord ,  and  i t s  acci t l t~i ta l  ha ture  is not lost by calling tlic conaequei~tial 
lcsults a d i w a v .  S o r  can the  fundamental ly  acc idwta l  na ture  of the  
i n j u r y  be altered h- the consideration t h a t  the infectioii was gradua l  
tliroughout a n  il~defilii te period, as  this  simply irnplies a slow tlevc~lop- 
rneut of the  malady, o r  that,  instead of a single accidental in ju ry ,  tl irre 
\vas n succession or  series of accidental injur ies  culminat ing i n  t h e  
same consequential results." 

1 t s e e m  to be generally coilceded tliat, if a n  crnployee s l~ould  suddenly 
inhale a volume of a i r  laden nit11 poison or  other  destru-tive agencies, 
produciug i n j u r y  immediately or n i t h i n  a short period of t ime,  such 
i n j u r y  nould  be tlemictl to be accidelital or " injury by accident," but 
i t  does not w c m  tliat the  t ime element should be pararnouut o r  eon- 
trolliug. L'nbe ?. P a ~ ~ h ~ r - G ' r a l ~ a r n - S e ~ ~ f o ~ ~ ,  IILC., 202 S. (., 176. If so, 
the courts a r e  forced into the field of speculation i n  a1 effort to de- 
ternline n h a t  is a reasonable t h e  or what  s t a d a r t l  of t ime shall be 
adopted i11 deternliliiiig tlie r ights  of t h e  parties. Morcc~ver, i t  ~ ~ o u l ~ l  
not scwii tha t  the uiiespected, ul~foreseeli,  mcl, therefore, accidental 
i~ ihn la t ion  of dclcterious niatter could be dryrived of i ts  accidental 
qual l ty  by tlw mere co~isideratioii  of nlietlier i t  took fi\cl days or f i l e  
i i io~l ths  to produce the same result. 

cxaminat ioa of tlie Workmen's Compelisatioli Act of Sort11 Caro- 
h a  tlisc~loses Illany uses of tlie espressioll "injured employee" ~ ~ i t h o u t  
tlie q u a l i f y i ~ i g  words "accident" o r  "by accident." S o  that,  uiiless n e  
at t rnipt  to nl i i t t lc  d o u n  or elllarge words or undertake to pu t  big 
threads through the eyes of lit t le needles, i t  would seem manifest t h a t  
our  act did not undertake to  l imi t  compensation to cases where tlie i11- 
j u r y  was begun and  completed within nar row limits of tinie, but  tha t  i t  
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used the expression "injury by accGlent" i n  i ts  common sense every-day 
conception as  referr ing to all i n j u r y  produced without thc design or  
expectation of t h e  workman. Intleed, section 13 of the  act declares: 
" S o  compensatioli shall bc payable if tlic i l l jury or death was occasiolicrl 
ly the intoxication of tlie c m p l o y ~ e  or by the wilful intention of the 
employee to iii jure or kill  himself or another." Manifestly, all  othcr 
accidental injuries, not specifically n i t l l d r a ~ r  n f r o m  the benefits of tile 
act, should be logically deenled to fal l  within its purview. 

Upon a consideration of t h e  whole subject, vie a re  of the opinion 
t h a t  the  i n j u r y  alleged i n  t h e  complaint x-as cornpensable, and  tliat the  
ru l ing  of the  t r i a l  judge was correct. 

Affirmed. 

C L A R K ~ O K ,  J., dissents. 

RUBY MELTIS LOVE v. QUEEX CITT LISES. ISLORPORATED, ASD QUEES 
CITT COACH CORIPAST. 

(Filed 23 May, 1934.) 

1. Master and Servant D a-In this  action by third person against mas- 
t r r ,  evidence of relationship of master a n d  servant held insufficient. 

Plaintiff instituted this action against t v o  bus companies having State 
franchises. S. C. Codc, 6 1 3 ( 1 ) ,  2621(29) ( a ) ,  to recover for injuries 
sustained by her while riding as  a passenger in a public bus. Plaintiff's 
evidence was to the effect that a t  the time of the i n j u r ~  she was riding 
on a bus operated by one of the companies over a route covered solely 
by its franchise, and the only evidence connecting the other company 
with the operation of the bus was the fact that plaintiff was ridilg on a 
transfer issued by it. The second company moved for juclgment as  of 
nonsuit on tlie ground that there was no sutficient evidence of its owlier- 
ship or operation of the bus. and introduced testimony that traiisfers of 
the first company \\-ere exliaustcd and tliat transfers of morant were 
used only until transfers of the first compnny should be available, and 
renewed its motion of nonsuit : Held, the evidence was insuficirnt to be 
submitted to the jury on the issue of the second company's liability, and 
its motion of nonsuit sliould have been allowed. 

2. Bus Companies A c-Evidence of nrgligence of bus company, proxi- 
mately causing injury t o  plaintiff, held sufficient foi. jury. 

Evidence tliat defendant's bus was late on its fixed schedule and was 
trawling a t  an excessive rate of speed in order to make up  time, S. C. 
Code, 2621 (45) ( a ) ,  2621 (46) ,  n-it11 evidence permitting an inference that 
its brakes were defective mid that otherwise it could liave been stopped 
before it  left the road, is kc ld  sufficient to be submitted to the jury on 
the issue of negligence in an action by a passenger to recover for in- 
juries sustained bx her ~vlien the bus left the hard surface, ran two 
hundred yards before i t  ran off the road and was wrecked. 
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3. Same-Degree of care required of bus companies as  common carriers. 
While bus companies are  not insurers of the safety of their passengers, 

a s  common carriers they are  held to high degree of care for their safety, 
and  the court's instruction in this case is held nithout reversible error 
upon exception and appeal by defendant bur company. 

4. New Trial B g-In this rase the record diwlosed that movant failed 
to exercise due diligence to obtain the evidence in time for trial. 

The trial court's refusal of defendant's motion for :I ncw trial for 
ncnly discovered eliclence i s  lteld within its round discretion under the 
facts of this case, it  appearing that defendant had not exercised due 
diligence to obtain the evidence relied upon on the mt tion in time to 
present same a t  the trial. The grounds for a new trial for newly dis- 
covered el idence are discusbed by J l  r. J u  r t ~ c c  C2nrl;son. 

The trial court's order that appellant file supersedeas bond with an-  
other surety upon its finding that the surety ul)on the first bond was 
not sufficient is l ~ e l d  without error. N. C. Code, 630. 

APPEAL by  defendants f r o m  Ilill, J., a n d  a jury, a t  October Special 
Term,  1933, of NECKLESBURO. Affirmed a s  to Queen Ci ty  Coach Com- 
pany.  Beversed a s  t o  Queen C i t y  Lines, Incorporated.  

This  is ail action for  actionable negligence, b r o u g l ~ t  by plaintiff 
against defendants, alleging damage. T h e  issues subniltiecl to the ju ry  
and tllcir a l isners  thereto were a s  follows: 

"1. W a s  plaintiff injured by the negligence of defendant, Qucen City 
Coach Company, as  allcged i n  the  compla in t?  A n s n e r  : yes. 

2. W a s  plaintiff injured by  the  ricgligeiice of t h e  dcfenda i~ t ,  Qucen 
Ci ty  Lines, Incorporated,  as  alleged i n  the compla in t?  A l n s ~ ~ c r :  Yes. 

3. T h a t  damage, if any, is  plaintiff entitled to recover l -1nswcr : 
$7,000." 

T h e  exceptions and assigiilnel~ts of e r ror  and necessary facts  will be 
set for th i n  tlic opinion. 

l i i r u m  1'. H'h i tuc r t~ ,  ,John 111. R o b i n s o n  a n d  H u n f e r  ,11. J o n e s  for  
p la in t  i f .  

J .  Luurei~fiae J o n e s  a n d  J .  L. D e L a n e y  for. t l ( ~ f e n d a n t s .  

C L A R K ~ ~ X ,  J. *it  the close of plaintiff's evidence and  at  the close of 
a l l  t h e  e~-iderice, t h e  defendarits made motions f o r  judgl lent  a s  in case 
of nonsuit. C. S., 567. W e  tlliiik tllc court below correct i n  refusing the  
niotion as  to  the defendant, Queen Ci ty  Coach Cornpanj ,  but  not  so as  
t o  Queen Ci ty  Lines, Incorporated.  T h e  lcarned judge in the  court 
below submitted t o  t h e  jury, second issue, "Was plaintiff in ju red  by 
the ncgligcnce of t h e  defendant, Queen City Lines, I l~corpora ted ,  as  
alleged in the  c.omplaint?" T h i s  issue was prernised h a t  there was 
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sufficirnt, competent e\iclence to be submitted to the jury that  a t  the 
time of the injury to plaintiff, the Queen City Lines. Incorporated, was 
joiiitly interested 11-it11 tlie Queen City Coach Companv. in the owner- 
hl~ip and operation of the hus in nhich  plaintiff n a s  riding, 31-hen the 
1 , ~ s  ran  off' the road, nhicli causcd tlie injury to plaintiff. From the 
el itlence, v e (lo i ~ o t  think thew n as more than a sc4ntilla of evidence 
niicl not sufficie~it to be subnlittrd to the jury as to the liability of the 
Queen City Lines, Incorporated. The  Queen City Lines, Incorporated, 
and the Queen City Coach Conzpany n-ere t n o  separate corporations, 
o p ~ r a t i n g  u~ lde r  tlic pror-isioiis of the Sor t l i  Carolina Xotor Tehicle 
Act, regulating the operatioil of motor vehicles for transportation of 
passengers for liire on the higlinay' of the State. The plaintiff was 
i i~ jurcd  near Mradc-boro on a bus operated by the Queen City Coach 
C'ompany, over a route b e t ~ i e e l ~  Charlotte and TTilniington, under 
franchise granted by the State to the Queen City Coach Company. 
Tlic Quecli City Linea. Ii~corporated, had no such franchise o w r  this 
route, but ovcr other routes in tllr State. The  plaintiff did not get on 
the h a  at tlle station ill Charlotte, but i t  stopped for her a t  H a n  tliorne 
Lane and Serei~tl i  htreet. She was enroute to St .  P a d s  to attend the 
funeral of her brother-in-lax and to reach there, liacl to go to Lumberton 
over the line of tlic Queeii City Coach Company. The only circumstance 
no r th  considering, in the eridelice to raise a suspicion, that  the corpora- 
t i o ~ ~ s  n-ere jointly interested, n a s  the pink ticket marked, "Queen City 
Lines, Incorporntetl. S o .  2S56," given her b -  tlie operator of the bus, 
nlieii she got on the bus ant1 paid for a round-trip ticket. This sus- . . 
p1c1ou~ circunlstance and how the bus operator liappeiicd to ha l e  the 
' .pii~k tickct" n-as fully explained by all the n-itnesse.;. The  operator 
of the bus testified : "The Queen City Coach Compa~iy had run out of 
tralisfcrs at tllnt time and I n a s  using Queen City Lines transfers until 
the C'oacll C'oml)any got theirs in. The  forms arc the sanie. The  only 
thing to distinguish the difference would be tlie name of tlle conipany." 

~ ~ i t h o u t  goiitg further illto this aspect, n-e may say that  from a care- 
ful  reatling of the record. np do not think there is a n -  sufficient, direct 
or circunlbtantial e ~ i d e ~ i c e  at the time of the illjury complained of by 
plaintiff, to coniiect the Queci~ City Linei. Ilicorporatcd, n it11 tlle opera- 
tioil of the Queen City Conch Conipany route, nliicli alone had a 
francliise to operate ulitlr.r, from C'hallotte to Wilniington, S o r t h  
Carolina. 
S. C. Code of 1831 (Michie) (1933 Supplemeut), 2613(1) : "Every 

corporation or pcrson, their lessees, trustees, or receivers, before op- 
erating ally motor r-el~icle upon tlie public lijglinays of the State for 
the transportation of persons or property for compensation, within the 
p u r \ i e ~ ~  of this act, & i l l  apply to the coinn~is.ion and obtain a franchise 
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certificate au thor iz i l~g  such operation, and  such franchise certificate 
illall be secured ill thc maliner following," etc. 

S. C. Cotle of 1931 (Michie)  (1933 Supplement) .  2611(19)  ( a )  : 
"Thert. shall he pait1 to tlie Departr~iei i t  of Revenue annual ly,  as of the  
first (lay of J a n u a r y ,  fo r  t h e  reg i s t ra t io~ i  n ~ d  liceiising of pasiei1gc.r 
re l~icles ,  fees ac~rortliiig to  the follol\ing classificatio~ls and  schedules : 
(1 ) F r a i ~ c l l i s ~  B u s  ( ' :~rr iers . -Passel~pr  motor vchicles operating u ~ ~ d r r  
a frailcllisc certificate issued by the C'orporation Conlmiqiion u11i1~r 
cllnpter fifty of the  Publ ic  L a n s  of one thousand nine hui~i l red and 
tneuty-file,  a l ~ t l  a i ~ l e ~ ~ d ~ i i ( w t b  thereto, fo r  operatioil 011 t h e  public liigh- 
way5 of this  S t a t e  b( tnw1i  fixed ( o r m l n l  or o r ~ r  a regular route fo r  
t l ~ r  t r a ~ ~ s p o r t a t i o i l  of perions or property for  cornl)ci~~at ioi i .  .hall be 
c1:lsGfic.d a s  'franchise bus carriers.' " 

T h e  facts  i n  this action differ f r o m  t l iov  i n  ,111/cr~ 1 % .  IicrX, 192 
S. ('., TOO. W c  tlli111i the court helow should l l a ~  c s u s t a i ~ ~ c d  thc motions 
for  jui lpmmt o i  ill cnw of 11o1l5uit against tlic Qurwl 1 ' itv Lii~e,,  111- 
corpornted. a11t1 r ight ly o~c.rrulet l  same us to the ( J u e a ~  C'itr C'onch 
('onipany. T h e  PI i t lci~ce 011 thc. lmrt of tlic plaintiff n to t11(~ effect 
that  t11c bu, <lie \ \ a \  ri(1i11g ill 11ad ;L f i s t ~ l  wl~et lule  u ~ i d  ~t left ( 'har lot te  
the mornil:g of G February ,  1933, behind time, betn(.cn 15 a ~ i d  20 
iiiiiiutes la te  ant1 a t  tlw t ime of the wreck. v a y  going fifty m i l w  ail 
hour .  I t  could brl iiifcrrcil f r o m  the c ~ i d e i l c e  tha t  the brakes v r r e  
def(&rcl ant1 if they had llot been, the bus dr ixcr  c o u l l  11arc stopped 
the  bus a f te r  lesving the hard  wrface ,  in  a short distal re, but it  went 
tlie s p t ~ c e  of t n o  liln~drecl yards  before it  r a n  off the  road aiid was 
xrecketl.  There n.as other c d e n c e  indicatiug negligcncJ. S. ('. Cotle, 
1031 (Michie) ,  section 2621(45)  ( a ) ,  is as  follows: "-\liy person  rho 
d r i ~  es ally vehicle upon a h ighn  a y  carelessly a i d  heed cssly i n  n ilful 
o r  n a i ~ t o n  disregard of the  r ights  or safety of others, ,r n i thout  t l u ~  
caution a i d  circumspection a11i1 a t  a speed or ill a manner  so as  to  
endanger o r  be likcbly to  eiidnnger a n y  persoil o r  ljroperty, shall be 
gui l ty  of reckless d r ~ l i ~ ~ g  and  upon c o n v i c t i o ~ ~ ,  shall be pu~l i s l l td  as 
pro1 idetl ill sect ioi~ 2621 (102)  ." 

Section 2621(46) ,  is  as  follows: ( ' A i ~ y  person driving a vehicle 011 a 
high\\ a y  shall d r i ~ e  the same a t  a careful  and prudent  s l  eecl not greater  
than  i i  reasouable a11c1 proljer, h a r i n g  due regard to the traffic, surface 
ant1 n i d t l ~  of tlw h i g h n a y  and  of a n y  other conditions the11 existing, 
aud no ~ e r s o i i  shall d r i ~  e ally I e l i i d ~  up011 a h i g h n a y  a t  ~ u e h  a speed 
as  to endanger the life, l imb or property of a n y  perso11 ~ i i d  i n  no exeilt 
a t  a r a t e  of speed greater  than  forty-five lililes per hour," etc. 

T h e  court below charged ful ly  a n d  correctly, as  to  nr,gligence, prox- 
imate  cause and  damage, g a r e  the  conteiltiolls of t h e  parties with care 
and  tlie l aw applicable to  the  facts.  C y .  of Automobile L a w  (Hucldy, 
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9th ed.), 5-6, sec. 161, pp. 309, 310, and 311, is as  follows: "Common 
carriers are bound to exercise a high degree of care for the safety of 
their passengers, or, as sometimes expressed, the highest degree of care. 
However, a carrier of passengers does not illsure their safety. While 
the operator of a public automobile is obligated to exercise a high degree 
of care, he is not charged with the necessity, either of possessing super- 
human powers of anticipation or of exercising such powers in a threat- 
ened emergency." 

I n  L a m b e t h  v. R. R., 66 S. C., 494 (498), it  is said:  "The policy 
of the law which is ever solicitous for the protection of human life, 
requires common carriers who hare  charge of the safety of passengers 
to use a high degree of care to guard against probable injury." 

I n  Ocercash  v. Electric C'o., 144 S. C., 572 (577)) citing numerous 
authorities: "This Court has uniformly held, and ill that respect it is 
i n  harmony with other courts and approred text-writers, that a derail- 
ment of a railway train raises a presumption or makes a prima facie 
case of negligence-that is, a presumption that there is a defective con- 
struction or condition of the car, or the track, or the mode of operation." 
. . . At p. 579: "When a common carrier undertakes to carry pas- 
sengers, the law imposes upon it,  the duty of exercising the highest 
practicable degree of care, to proride safe modes of transportation and 
to keep them in good and safe condition." 

The defendants' prayers of instruction given by the court below n-as 
perhaps stronger than it was entitled to. The motion of defendants for 
new trial for  newly discovered evidence, we do not think can be sus- 
tained. I n  J o h n s o n  v. R. R., 163 S. C., 431 (453 and 4 ) )  the principle 
is  laid down as  follows, citing numerous authorities: "Applications of 
this kind, as we have held, should be carefully scrutinized and cautiously 
examined, and the burden is upon the applicant to rebut the presump- 
tion that the verdict is correct and there has been a lack of due diligence. 
14  Am. and Eng. Enc. and Pr., 790. We require, as prerequisite to 
the granting of such motions, that it  shall appear by the affidavit : (1) 
That  the witness will give the newly discovered evidence: ( 2 )  that i t  is 
probably t rue ;  (3 )  that it is competent, material, and relevant: (4 )  
that  due diligence has been used and the means employed, or that 
there has been no laches, in procuring the testimony at the t r ia l ;  (5)  
that  it is  not merely cumulative; (6)  that it does not tend only to con- 
tradict a former witness or to impeach or discredit h im;  ( 7 )  that  i t  
is  of such a nature as  to show that  on another trial, a different result 
will probably be reached and that the right will prevail." 

We think at least the prerequisite is lacking in this case, (4)  supra ,  
"That due diligence has been used and the means employed, or that 
there has been no laches, in procuring the testimony at the trial." The  
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plaintiff contendetl that  her in jury  in  her back came f r i m  the wreck. 
Plaintiff, prior to the trial, submitted herself to a complete searching 
examination by physicians selected by defendants. Af t t r  the verdict, 
defendants based their motion for a new trial on the erouud that the 
illjury camp from previous trouble in her back, tha t  the:. had  not dis- 
covered until after the trial. Without detailing the eT i d e ~ ~ c c ,  the plain- 
tiff after the motion, had an  examination of herself made by Dr .  &I. 
TTylie Moore, an  enii~ient physician vhose affidavit, i n  part  is as fol- 
lows: "The affiant further states he has made a t l i o rou~h  exami~lntion 
of the plaintiff's back for the purpose of ascertaining the condition of 
the right lumbar-sacral joint, and the right sacro iliac joint, and the 
cause of an  abnormal condition existing therein." TVhile it is true, as 
a general proposition, that  a focus of infectioli ill any pact of the body 
(principally in the tonsils) cau cause arthriti3, it  is my opinio~i ill this 
case, based upon a thorough exanlination of the patient, that  the 
condition i11 the plaintiff's lumbar and sacro iliac joints is not due 
to, or caused by, any i~iflamrnation of the cervix TI-hich .he may have 
had. As above stated, such iiiflarnmation must hare  bee11 of a mild 
character. Certainly no i~lfection of any kind could possibly ha1 e caused 
the luxation of the sacro iliac joint which I find i11 the plaintiff. This  
lusation of the joint could only be caused by an extreme excursion of 
the cornpone~lts of the joint. Further,  in reference to the arthritis, it is 
my opinion that  if this had been due to focal infection, ill a11 probability 
it 11-ould have invaded other joints of the body. I t  is my cpinion, there- 
fore, that  the cause of the abnormal condition in the two joints of the 
plaintiff's back is due to some external force distorting or straining 
these joints." 

Plaintiff had a prior autonlobile accident mid brought an action to 
recover damages, some years before, but from the affidavits in the record, 
the in jury  from this action, was not'alleged to be in h f r  back. I t  n a s  
further contended by defendants that the plaintiff had heen treated by 
Dr .  Oren hfoore for a chronic pelvic infection. The  plaintiff testified, 
i n  regard to this:  "That at the time of this submitting to said examina- 
tion, the affiant told Dr .  XTisliart that she had been treated by Dr .  Oreii 
Moore and Dr.  J. L. Ranson: that  Dr .  Noore did not L sk her about 
every ailment she had ever had, and did not request a corrplete medical 
history; that  the affiant did not mention the minor pelvic inflamm a t '  lon 
heretofore referred to, because of the fact that it had been of millor 
character and of temporary duration, and the plaintiff had recovered 
from i t ;  and because of the further fact, that  it  never occurred to the 
plaintiff that  such condition had anything whaterer to do with the 
condition in  xvhich she found herself after the wreck; that the affiant 
had no intention, or  purpose whatever to conceal, eitl er from the 
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defendants, or froin the doctors any information in reference to that 
contlition, but on the contrary, she ansxered all questions put to her 
fully, frankly and truthfully." 

The court below made the following order : "This c:rse coming on to 
be heard before his Honor, Frank S. Hill,  judge presiding, a t  the Special 
Tern1 of Xecklenhurg Superior Court, beginiii~ig 30 October, 1933, upon 
the motion duly filed licreiu bp tlie defendants O I I  10  S o ~ e n i b e r ,  1!33:3, 
to set aside the judgriient, llcretofore entered herein, upon tlie ground 
of nen ly disco1 ered evi i le~~ce;  and said motion of tlie rltfentlants being 
heartl during the same term of court at nhich said judgment rrai 
entere(1; ant1 the plaintiff and the dcfmtliuits lialiug ofr'ered affidavit. 
upon said hearings; a n J  tlie court having duly considered said affkla~its, 
and having lienrd argument of couii~el : 

"Son., therefore, i t  is hereby considered, ortlered and decreed that tlie 
said motion of tlie defenclants, be, arid it hereby is, orerruletl." 

TT'r think u l d e r  the facts and circurnsturlces of this case, the mattcr 
TKLS i n  the sound discretion of the court helorr. 5'. c. Len, 803 S. C'., 
316. The last contention of defeildant : "That thc court erred in fiutlilig 
that the surety on the supersedeas bond referred to ill the record, is 
not sufficient surety and requiring the defendant to file a su lm~edeas  
bond with another surety." 

s. C. Code, 1931 (Xichie) ,  section 650, in part, ir as follorvs: "If 
tlie appeal i.; from :t judgment dhecting the paj-ment of iiioney, it does 
]lot stay the executioil of the judgment uulesa a written undertaking is  
executed on the part of the appellant, by one or more sureties, to the 
effect that if the judgnicnt appealed from, or any part  thereof, is 
affirmed, or the appeal is dismissed, the appellant nil1 pay tlie amount 
direc*ted to be p a ~ d  by the ju t lgnm~t ,  or the part of such amount as to 
wliicli the judgnlelit shall be affirmed, if affin~lecl only in part, and all 
damages which shall he avardetl against the appellant upon the appeal. 
TT'liel~c\er it iz sat i~factori ly made to appear to the court that  since 
t l ~ c  executio~i of the nndertalri~ig the sureties have become in~olvent,  the 
court mag-, by rule or order, require the appellant to execute, file and 
scrl-cl a nelv undertaking, a.: nbore. 111 case of neglect to execute such 
undertaking withill tn-cnty days after the service c~f a copy of the rule 
or order requiring it, the appeal may, 011 motion to tllc court, be dis- 
missed with cost. . . . The  perfecting of an appeal by girilig the 
ulidertaki~lg mentioned in this section s t a p  proceeding3 in the court 
below upon the judgment appealed from,'' etc. 

The appeal to this Court was not dismissetl. Fo r  the reasons given, 
the judgn~eiit must he r e~e r sed  as to Queen City Lines, Incorporated, 
and the judgment as to the Quren City Coach Compa~iy  

Affirmed. 



IS THE SVPREXE C O U R T .  

(Filed 23 May, 1034.) 

1. Master and Servant C b--Ericlence hcld for j u ~ y  on question of 
master's negligent failure to  provide a safe place to work. 

PlaintifYs evitleiice was to the effect that as a ''doEer lwy" in defend- 
ant's mill lie \\-as requirecl to pus11 a 110s on rollers filled with spiildles 
rnl~itlly aloilg :In aisle I ~ ~ t w e e ~ ~  rows of mncllines, there beung a clearance 
of about six inchrs on either side of tlie box, that i t  wa:: necpssary for 
him to bend over to push the box and that the bos obstructed his vision 
nrar tlir floor. and thxt \~ l i i l e  l~usl~i~l:: the I)os 11r hit I Irver of one 
of tlle machines n-hich was :~llo\ved to protrutle into the aisle near the 
floor for an inch arid a half, which rrsulterl ill tlie iiijui*y in suit, and 
that if the lever had been in its l ~ r o l ~ e r  place it  woull not have so 
obstructrld tlie aisle: Held ,  tlie evidence was properly submitted to the 
jury on the question of the master's failure to use clue diligence to lirovitle 
a safe place to work, tlie rule of I a n  bciilg that nltliougll tlie employer 
is not an insurrr of tlie safety of his emljloyees he is required to esercise 
due enre to provide n safe lilace to mr l r ,  wliicli duty i~icludrs reasoiinble 
illsl)ection, a l ~ d  whether a dcfect would have been tliscoveretl by rensouable 
ii~spection is ordinarily a question fur the jur)-. 

2. J1astt.r and Servant C g-Question of servant's contribnt ory negligence 
held for jury under facts of this case. 

Tllr evitlrilct, ill this case \\as to the 'fleet that l~lnintifl' emlrlopee was 
rcquircvl to l)nsll a I I I ) ~  oil rollers r:~l)idly aloi~:: a11 aisl? I)rt\\-twl t ~ o  
ron-s of imlc-lii~~c~s ant1 was i l~ jur td  \vllril tlle I)ox ctruc.1: >I le\-rr of' a 
m:tc.hiile n.llic11 l~rcitrutletl iiitir tlir aislr near thr floor for all inch niltl a 
h;11f', and that ill l~uslliiig the box it was necessary for 1)lnintiff to bend 
over, and the box obstructed his vision near the floor : H c l d ,  the question 
of \~l ie ther  yl:iii~tifY en1l)loyee was guilty of coiltributorj ncglipeiice ill 
f;~iliilg to see tlie olwtructioii was properly submittetl to the jury. 

3. Appeal and Ewor E: b- 
Where the c-liarge of tlle court is not in the record it n-ill be preb~imecl 

oil appeal t11:lt the charge was without error. 

APPEAL by deft.ndant f r o m  SinXq, J., a t  October Term,  1933, of 

T h i s  is a n  action for  actionable ~iegligellce brought by plaintiff 
against defendant, alleging damage. T h e  plai l~t i f f .  by hi3 nest  friend, 
i n  his complaint alleges: "That  i11 S o ~ e m b e r ,  1948, and  some t ime prior  
thereto, t h e  plaintiff was employed by  the  Mayo Mil l$,  owned and  
operated by the clefelidant company ill Mayodan, N o r t h  Caro l i~ ia ,  as 
a 'doffer boy'; tha t  his  duties a s  a 'doffer boy' colisistec of doffillg a 
side of spindles f r o m  the spilining machine, tha t  is  to s l y  that  n.11eii 
t h e  spilitlles had been filled u p  slid were ready to be displaced by empty 
spindles, and  a f tc r  tlie side or rolv of spindles had  becw stopped i t  
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was the d u t y  of the plaintiff to rr.move the spindles f rom the  spilining 
inachille and put  them i n  a basket of a n  approximate size of three feet 
by f i ~ e  feet by fourteen inches and  remo7-e said spindles to a place 
desigliatetl by his foreman, R a y ~ ~ i o l i d  Colemali;  that  the said sp i~ id le  
or bobbin basket n a s  operatcd on rollers and af ter  removing the spi~idles  
or bobbins, the plaintiff was required to  roll the  bobbin basket a m y  
f r o m  the macl i i~ie  don.11 a n  aisle betn-een two rows of lnachines a t  a 
rap id  ra te  of speed, it  being iinportant t h a t  the spindles or bobbins 
hc rc~novetl alid replaced as  quickly as possible so that  the productioli 
of thread might  not be slowed u p  or impeded, ant1 so t h a t  the rlireatl 
might  be available fo r  the near llrocese of n la~ iufac turp  a s  soon a.s 
possiblp : that  on Sovember ,  1926,  the plaintiff ~ i a s  i n  t h e  per- 
fornlniice of his  duties as  a 'doffer boy' aud  a f te r  Iiaring remo\-etl tlie 
bobbills and  filled the bobbin basket ~v i t l i  saitl bobbills was pushing the 
same a n a v  f r o m  tlie nlaclliiie and don-11 a n  aisle betxeeli a row of 
machilies at  a rap id  rate  of speed, slid as he had heel1 instructed to  do 
by his  superiors, v h e n  the f ron t  of the said bobbin basket struck a 
lever or par t  of a machilie, which had  been permitted to project out 
fro111 a m a c h i ~ i e  a ~ i d  into nut1 part ly  across the  aisle through which the 
plaintiff h a d  been ordered to push the said bobbin basket a t  a rap id  ra te  
of s p e ~ d ;  tha t  a t  the t ime the bobbin basket struck the  saitl l e w r  or 
par t  of the machine tlie plai~i t i f f  was goiug a t  a rapid rate  of speed a i d  
sudtlei~l-\- s t r iking ail obstacle caused the bobbin bmket to stop suddenly 
all11 orer tur i l ,  t h r o n i l ~ g  t h e  plaintiff head first o re r  said bobbill basket 
autl lnto a ~ i d  against one of t h e  s p i n n i ~ ~ g  macl i i~ i r s  to the side of the 
aisle, breaking and  c r u s h i ~ l g  t h e  plai~itiff 's r ight  leg between the ankle 
and knee." 

The tlefelic1:uit denied the allegations of the  eomplaiiit and pleaded 
assuniptioii of risk a i d  contr ibutory negligence. T h e  case was tried 
a t  the 2 December. 1931, term of the municipal  court of tlie city of 
H i g h  I'oiut, X o r t h  C'arolilia. before his Holler, L e v i s  E. Teague, 
judge presiding, and  a jury,  and resulted 111 a jutlgmeut fo r  the plaintiff 
aiitl zigaimt the d e f e ~ i d a i ~ t ,  ill the sum of $1,200 as  set out i n  the record, 
f rom wliicli tllc defendant appealed to the Superior  Court  of Guilford 
Coulity. Sort11 Carolina. Tlie juclgment of tlie Superior  Court  of 
Guilfortl C o u i ~ t y ,  S o r t l i  Ciirolina, a f i rmcd  t h e  jutlgment of the loner  
court, aiid f rom said judgmelit of the Superior  Court  of Guilford 
County, S o r t l i  Carolina, set out ill the  record, the t lefenda~it  excepted 
and appealed to the Supreme Court  of S o r t l i  Carolilia. 

r ,  l h e  issues s u b m i t t d  to  the jury ill the  municipal  court a i d  their  
amwers  thereto, a re  as follows : 

"1. K a s  the plaintiff, Eas ton  Highfill, injured by the negligence 
of the defeildaiit a s  alleged i n  the compla i~ i t  Z , hsn-e r  : Yes. 
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2. Did the plaintiff, Easton Highfill, by his own n e g l i g t ~ ~ c e  contribute 
to his own injuries as alleged in the answer? Answer: So.  

3. What  damages, if any, is the plaintiff, Easton Highfill, entitled 
to recover of the defendant? Ans~ver : $1,500." 

The  defendant made numerous exceptions and assignments of error. 
The  material ones and necessary facts will be set forth. 

J. C. Sedberry and T h o m a s  Turner,  Jr., for plaintif. 
R. -11. Robinson for de fendun t .  

C L A R I ~ O X ,  J. The plaintiff was a "doffer boy" about 15  yeam of age, 
working for defendant, ~ r h e n  the illjury for which thii, action is in- 
stituted occurred. H e  testified, in part, as follovs: ' A doffer gets 
bobbins they put on a spindle and when they get full you have to take 
them off and replace them with empty bobbins and carry the full ones 
to the winding room so they can be mound. I t  mas my job to  take them 
off as  doffer and put them in a box. d wooden box had s l  place at each 
end to put the bobbins in, and in the middle you put the empty box to 
doff in. You slide the box off and put  another on and go back and doff 
again. . . . MTllell tlie box is filled, it  is carried t~ the winding 
room. I had to run  ~ v i t h  it to keep i t  from running over. The box 
mas on rollers and was inored by pushing it. Pushing it, I took i t  from 
the spiiining room to  the thread room, down an alley with machines on 
each side of it. There was about six inches clearance on each side of 
the box, I guess. 111 taking tlie box from the spinning -'rame into the 
thread room, I was required to go a t  a fast rate of speed. The boss man, 
Howard Pergusoii, and Raymond Coleman, who was se':tion foreman, 
required this. H e  said 'Keep a move on you and not let them run over.' 
Hon-art1 Pergusoii, boss man of the spinning room, said for us to keep 
on moving and not let them run orer. I t  was necessary for us to run 
to get it down there and back before one run  orer, you know, the thread 
run  over top bobbin on another one. W e  were doffing t n d  we started 
down the alley with the doff box and having to run, and there was a 
rocker there, a piece of iron what they call a rocker tliat carries the 
trarois  up  and down on the spinning frame so it can nind.  The doff 
box hit that  rocker and threw me over in it and fractured my leg. 
. . . The rocker is  supposed to be turned in straight, but this was 
out of line out in the aisle. When it is turned in  straight it is not 
out of the way. On this occasion, it mas projecting out akout an  inch or 
an  inch and a half. That  is what I struck. I t  threw me in the doff 
box. . . . I had to run. There were 16  machines and they filled 
up  the spindles so fast that I had to rnn  to get down there and back. 
. . . You could see it after  I hit it. I couldn't see it before, you 
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couldn't see that and everything else going down the alley. I t  would be 
impossible to see i t  while running because there was so many along 
there. The  bottom was close to the floor. The  rocker was sticking out. 
I t  was twisted out of line and the bottom of it lvas close to  the floor 
and the truck hit it. I couldn't see it.  You would be going with the 
box. You must be looking straight in front of you. . . . The 
basket is  a wooden structure. . . . The whole thing is  about a foot 
and a half or two feet high all along the length of it.  I t  is about 
four feet long. The sides and front are solid plank. I pushed it from 
behind. You get one hand on the bobbin box and push the other 011 

that way so you can guide it. You have to  bend over and run along 
behind. I t  has little ordinary w-ooclen wheels. The rocker that I hit 
n a s  something like 8 inches off the floor. The box slid sideways. I f  i t  
slides sideways into the frame and the rocker is not out, i t  will not hur t  
anything. Where the side is smooth and nothing for it to come in con- 
tact with, it doesn't hurt ,  but the rocker sticking out is what stops you." 

The question presented: "Was there sufficient evidence of negligence 
on the par t  of the defendant to  be submitted to the jury, and if so, 
did plaintiff's own eridence establish his contributory negligence?" We 
think there was sufficient eridence to be submitted to the jury on the 
question of negligence and the question of contributory negligence on 
the part  of plaintiff was properly submitted to the jury. I n  Bosltell 
z.. Hosiery Xills ,  191 S. C., 549 (555), speaking to the subject: "The 
master i s  not an  insurer. The duty of the master is  set forth in R i g g s  
2.. N f g .  Co., 190 N.  C., p. 288, as follows: 'That the employer of labor, 
in the exercise of reasonable care, must provide for his employees a 
safe place to do their work and supply them with machinery, imple- 
ments and appliances safe and suitable for the work in which they are 
engaged, and to keep such implements, etc., in safe condition as  f a r  
as this can be done by the exercise of proper care and supervision.' 
The employer failing in  this duty renders himself liable to an employee 
~ h o  may sustain injuries as the proximate result of his negligence." 

The employer must know of the defect, or  be negligent in not discover- 
ing i t  and making the needed repairs. W e s t  v. T a n n i n g  Co., 154 N .  C., 
44;  R e i d  v. Rees,  155 i\T. C., 230; Cozzins  v. C h a i r  Co., 165 N .  C., 364; 
Wright v. T h o m p s o n ,  171 N.  C., 91; S i x o n  u. Oil Mill, 174 N. C., 730. 

I n  18  R. C. L., "Master and Servant," section 95, pp. 593, 594, 895, 
is  the following: "Although the doctrine has met with some opposition, 
the courts have generally held that  a n  employer owes to  his employees, 
a duty to make safe the  place where they are  required t o  perform their 
services, failing i n  which, he renders himself liable to a n  employee who 
may sustain injuries as  the proximate result of his  neglect. I n  this 
respect as in others, the employer is not liable as  an  insurer, but is  
bound only to the exercise of ordinary or reasonable care, the degree 
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depending upo11 tlie dangers a t t m d i n g  t h e  einl)lopment, a i ~ d  tlie stalidard 
b e i ~ ~ g  t l ~ c  care excrcisctl hy prudent  employers ulldcr s nlilar &cum- 
s ta i l c~s .  T h i s  tluty of the eiiiploser is a f f i rn~a t i re  a n d  c o n t i ~ i u i i ~ g .  and  
i t  cannot bc delcpated to anotlier so as  to relic\-e the. e i l i p l o ~ ~ r  of 
liability ill case of ~ i o n p e r f o r i n a l ~ c ( ~ .  T h e  t l a a g c ~ s  to vl i ich tlie eni- 

nml I I O  o l ~ l i g : ~ t i o ~ ~  r c ~ t s  ul)oli 11i1u to make i ~ ~ i p e c t i o n s  7, i th  a ~ i t ' n .  to 
disco\ c r i ~ l g  l a t m t  perils. K l l c t i ~ i ~  ill a n y  part icular  case, the employer 
1i:ii tl15~llnrgetl lli, d u t y  i n  tliis reYpect ic ordillnrily a r p e s t i o i ~  for  the 
jury'b ( le ter i i i i~iat ioi~."  

3 LaBntt ' s  X a s t t  r alld S c r \  a n t  (2d etl.), Enlplogers Liability, par t  
srctiou 1032 ( 1 3 2 )  : a t  11. 2731 : "IIon. long a defect nlub,t have existed 
before a ~ n a s t c r  can be charged nit11 lil~onletlge of it  1s p r imar i ly  a 
q u e q t i o ~ ~  of fact  for the jury, to be t1eternlinc.d n it11 refrrencc to tlw 
c~hnractcr of tho ilirtrunlei~talit!., t l lr  difficulty of tliscore~*ing the co i~di -  
tiolis col~st i tut i i ip  the ciclfect, a i ~ d  the iiiastcr's opportuiiitics f o r  ohsen a- 
t io~ l .  tlur t l ccou~~t  beiilg taken of the ~ ~ a t u r e  alicl e x t e ~ ~ t  of the ohligatio~rs 
which the Inn imposes on h i m  with rei1)ec.t to  regular  periotlical 
i q ) w t i o i i s  i n  thil case of the par t i ru la r  ~ l ~ q t r u n i e n t a l i t j  ." 

111 thcl case of Ilootl  c. I l l ~ f ( h e l l ,  204 S. C., 130 (133) ,  this  ( 'ourt  
sa id :  " I t  is ra ic ly  the case tha t  the court can  hold a s  a mat te r  of 
law upon the al lcgat ioi~s of tlie c o n ~ p l n i l ~ t ,  o r  upon el idvi~ce offered by 
tlir  p l a i ~ ~ t i f t ,  tha t  plaintiff nl io  lias been i i ~ j u r e d  by tlit iiegligelice of 
the  t l e f c ~ ~ d n ~ i t ,  c2a1lnot recoTer damages resultiiig f r o m  such injuries, 
bccaucie by his o\i n i i eg l ige~~rc ,  lie contributed t o  h i s  injl~ries." 

'I'11t. evitlvncc. ~ u w i i ~ c t l y  n a s  to the eff'ect tha t  plaintiif "doffer hov" 
was ahout 13 p a r s  old. H e  had to take tlie bobbins tliat were "full" 
and 1)ut tlicili ill a v o o d e i ~  box aud  car ry  them to the "n.indii~g r o o m "  
T h e  box was oil rollers and was moved hy pusliing  do^ 11 a n  alley or 
aisle, nit11 nlacl~ines on eacli side. Plaintiff testified: "111 taking tlie 
box f r o m  the sp i i in i i~g  f r a m e  i n t o  the thread room, I n a s  required to 
g o  a t  a fast  ra te  of speed. T h e  boss ma11, Howard  Perguson, and  
R a y n i o ~ i d  Colen~an ,  who was section forernall, required this. H e  said, 
c 7 h e r p  21 more  on you a i d  not let them r u n  over.' " 

K h e n  perforriling this  duty, the doff box struck a rocker projecting i n  
the  a1lt.y o r  aisle about ail inch or  a n  inch and a half :~rid he was in- 
jured. T h e  evidence was t o  t h e  effect tliat '( there was :ibout 6 inches 
clearance on eacli side of the box." W e  think under  t h e  facts  and cir- 
cun~s tances  of this case, the question of neglige~ice a n l  contributory 
negligence was  f o r  t h e  j u r y  t o  determine. T h e  charge of the judge 
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the  nlunicipal court is  not i n  the record. T h e  presumption of the l aw 
tha t  he  charged fully, the  law applicable to  the facts  on e r e r p  phase 
the case. T h e  attorneys fo r  lit igants had  able and  exhaustive briefs, 

but we do not th ink  i t  necessary t o  go fur ther  into detail. F o r  the 
reasons giren,  the judgment of the  court below is 

Affirmed. 

H. B. S h l I T H ,  ~ ~ D M I S I ~ T R A T O R  OF B.  C. P R I C E ,  v. TV. B. H A U G H T O N  AKD 

h1. L. B O L I C K ,  AKD TIIE S T E E L C O T E  MANUFACTURING C O M P A S P ,  
1 s t  ORPORATED. 

(Filed 23 May, 1934.) 

1. Appearance A a-Under facts of this case defendant's appearance 
held special and not general. 

In  this action to recover for injuries sus ta i~~ed  in an automobile col- 
lifion one of the defendants n a s  a nonreqident and was served n i th  sum- 
mons under the provisions of N. C. Code, 491(a). The nonresident made 
a special appearance and m o ~ e d  to d~smiqb the action as to it for lack 
of jurisdiction on the ground that it \ \as a nonresidelit, had no 1)lace of 
business in this State, and did not o v n  or operate the automobile which 
caused the injury and that those in control of the car a t  the time of the 
injury were performing no duties connected nit11 the intereit or hu\ineis 
of movant, and that the attemljted service was void : Hcld ,  the appear- 
ance n a s  special and not general. the movant not intending to go into the 
merits of the action, but m e l e l ~  into the facti necessary for s e n  ice under 
the statute, and i t  being cettlecl that a defendant may makc n special 
aplkearance to move to cliimi.5 for n a n t  of juriidiction. 

2. Process B e-Evidence held insufficient t o  support finding that auto- 
mobile was under direction or control of nonresident fo r  puqwse of 
service. 

In this action to recover damages sustained in an automobile colliiion, 
it apl~eared from the ansn ers of the resident defendants that the tinto- 
mobile n a s  owned by one of them and driven hy the other, and that the 
onner \ \as  an agent of the i~ouresident defendant, but it nowl~ele all- 
pedred that the stranger was olwrating the car upon the noliresident'b 
buiinesu, and the atlmidoiis in the residnit drfnlilant.' nn.n-er. nere the 
only evidence in the record on the question : Held,  the evidence was in- 
sufficient to support a finding that the automobile n a s  operated under the 
"control or direction, esprebs or implied" of the nonresident defeudant, 
and attempted senice upon the nonresident under N. C. Code, 491 ( a ) ,  
\?as roid, arid its motion to dismiss for nan t  of juriidiction should have 
been allowed. 

APPEAL by defendant, Steelcote Manufac tur ing  Company, f rom Stack, 
J., a t  December Term, 1933, of UKION. Reversed. 

T h i s  is  a n  action brought by plaintiff against defendant fo r  actionable 

negligence alleging damage ar is ing out of a n  automobile collision. T h e  
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defendants, W. B. Haughton and 31. L. Bolick answered the plaintiff's 
complaint and denied negligence and set u p  plea of contributory negli- 
gence. They also set u p  cross-actions and counterclain~s for actionable 
negligence against plaintiff's intestate alleging damage. The defendant, 
Steelcote Manufacturing Company, a nonresident corporation, entered 
a special appearance and moved to dismiss the action as to it, for lack 
of jurisdiction on the grounds that  theg had no place of business in 
Kor th  Carolina and did not own or operate the automobile which caused 
the in jury  to plaintiff's intestate and that the defendants, Haughton and 
Bolick, a t  the time of the automobile collision were performing no duties 
connected with the interest or business of this defendani, and that the 
attempted s e r ~ i c e  of process was de fec t i~e  and roid. 

The necessary facts m-ill be set forth in the opinion. 

Sikes and Blakeney and Vann and ~Vi l l i ken  for plaintlf 
J .  Laurence Jones and J .  L. D e L a n e ~  for defendants. 

CLARI~SON, J. From the evidence appraring in  the record, 11-e think 
the special appearance of Steelcote Manufacturing Company, a foreig~i 
corporation, to dismiss the action as to  want of jurisdiction, should 
have been granted. We do not think the special appearznce taking the 
language and intent of the motion, could be construed a ;  a general ap- 
pearance. N. C. Code, 1931 (Michie), section 511: "Grounds for- 
The  defendant may demur to the complaint when i t  appears upon the 
face thereof, either that : (1)  The court has no jurisdiction of the person 
of the defendant, or of the subject of the action," etc. 

In  Xotor Co. v. Reaves, 184 K. C., 260, cited by plaintiff, the de- 
fendant i n  that  case, demurred under the a b o ~  e section. I o Reel v. Boyd, 
195 S. C., 273 (274) : "An appearance for the purpose of filing a de- 
murrer to  the complaint is  a roluntary, general appearance, and the 
court i n  which the action was brought thereby acquires jurisdiction of 
the defendant." Buncombe County v. Penland, ante, 293 (304). 

The right to dismiss an  action for want of jurisdiction by entering 
a special appearance for the purpose is imbedded i n  our procedure and 
we do not think in this action, that  the special appearance of defendant, 
Steelcote Manufacturing Company, went or was intended to go to 
the merits of the controversy and became a general aFpearance. The  
learned and able judge who heard the case did not bottom his order 
on the ground that  the defendant corporatioil entered a general ap- 
pearance. 

The  order is as  follows: "This cause coming on to he heard before 
his Honor, A. M. Stack, resident judge of the Thirleenth Judicial 
District, on appeal from order of 0. L. Richardson, clerk of the Superior 
Court of Union County, refusing to strike out service of process on 
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the defendant Steelcote Manufacturing Company, and being heard, on 
affidavits filed by defendant and upon verified complaint and answer 
of W. B. Haughton and Steelcote Xanufacturing Company, Incorpo- 
rated, the court finds the following facts:  That  the said Steelcote 
Manufacturing Company was a t  the time alleged in the complaint doing 
business in  the State of North Carolina, but is and was at such time a 
foreign corporation; that the said Steelcote Company mas not domesti- 
cated in the State of North Carolina and maintained no office in the 
State;  that  the automobile referred to in the complaint was operated for 
and on behalf of and under the control of the said Steelcote Manufac- 
turing Company. Wherefore, the special appearance entered by the said 
Steelcote Manufacturing Company is dismissed and the said defendant 
Steelcote Manufacturing Company is required to file answer to the 
complaint of the plaintiff." 

TVe think that the above order is not supported by the record evidence. 
(1) From the fourth paragraph of the answer of the codefendant, M. L. 
Bolick, i s  the follo~ving: " I t  is  admitted that at about midnight on 
23 March, 1933, this defendant was engaged in the operation of a 
Cadillac automobile, which, as he  is informed and believes, was the prop- 
erty of the defendant, TY. B. Haughton, and at said t h e  said automobile 
was being operated by this answering defendant at the request of the 
defendant, W. B. Haughton, who at said time was personally present 
i n  said automobile with this defendant, and the two said defendants 
during said t r ip  were engaged in the consideration of a matter of 
business which '~1.a~ of nzaterial i ~ ~ f e r e s t  fo them and to the employer of 
the said defendant Haughton." 

Section 2 of the answer of the codefendant, W. B. Haughton: '(It is 
admitted that  this defendant is a nonresident of the State of Sort11 
Carolina. I t  is also admitted that  at the time of the collision herein- 
after referred to this defendant usas the ozcner of a c e ~ f a i n  automobile, 
which, as defendant is informed and belieres, has been taken in attach- 
ment proceedings by the plaintiR herein and which is detained in the 
State of Korth Carolina." 

Section 3b of the answer of the codefendant, W. B .  Haughton: 
"Answering the allegations of paragraph three-b, it is denied that  the 
death of plaintiff's intestate was caused by any negligent act or omis- 
sions on the part  of any of the defendants. I t  is not denied that  the 
Steelcote Manufacturing Company is a Corporation having its prin- 
cipal place of business in  the city of St. Louis, and fhat this defendant 
i s  an agent and representative of said company." 

Section 4 of the answer of the codefendant, W. B. Haughton: 
"Answering the allegations of paragraph 4, it is admitted tha t  this de- 
fendant, i n  company with the defendant, 31. L. Bolick, on or about 
23 March, 1933, made a tr ip in  this defendant's automobile from 
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Raleigh, S, C., to Louisburg, N. C., and return, and t?(at  dur ing  t h ~  
sa id  t r i p  business mat t e r s  o f  nzutual interest f o  t h e  defc ndanfs l i e r e i n  
were discussed." 

N. C.  Code, 1931 (Michie), see. 491(a),  is as follows: "The accept- 
ance by a nonresitlcnt of the rights and privileges c o ~ l f e r r d  by the laws 
no\$ or hereafter in force in this State perlnitting the ope ratio^^ of 
motor rehicles, as evidenced by the operation of a nloior vehicle by 
such ~loilresident on the public highways of this State, or tlle ope~*ntion 
by such nonresident of a motor vehicle on the public hi,;liways of the 
Stattk other than as so permitted or regulated, shall be d ~ e r ~ l e d  equi7-nlent 
to the appointment by such noiiresidcnt of the Comrnis;ioner of Revenue, 
or  of his successor in ofice, to be his true a d  lawful ~ t tor l lcy  upoil 
nhoni may he serred all sunlrnouses or otlier lawful process ill ally 
action or proceeding against liim, grov ing out of all,,- accident or 
collision in  which said nonresitle~lt may be i ~ i r o l ~  cd by reasoll of the 
operation by him, for him, or mlder his control or dlrwtioll. cxp re~s  
or irnplied, of a motor vehicle on such public highway of this Ytatc, 
and said acceptaucc or operation shall be a sigr~ificatio~l of his : i g r ~ ~ -  
nlent that any such process agaiust him shall bc of the same l(.gal force 
and vitality as if serred 011 liinl personally. Service of such proces  
shall be niade hy lcaring a copy thereof n i th  a fee of one tlolli~r, ill 
the hands of said Commissioner of Revenue, or ill his olfice, ant1 ~ u c l i  
serrice shall be sufficient service up011 the said nonresidcut : Pi .oc i r l c i 1 ,  
that notice of sue-11 service and a copy of tlie process are Eorthrvitli sent 
by registered rnail by the plaintiff or the ('ommissioner ~f Revel~ue to 
the tlefendant a 1 ~ 1  the defeiidalrt's r e t u r i ~  rweipt a ~ l d  tlic plaiutifi's 
afidari t  of compliairce lierewith are appended to the s u r ~ l ~ l ~ o n s  or otlier 
process and filed n i t h  said summons, complaint ailti other papers ill 
the cause. Thr  court ill which the action is  pending shrl l  order such 
coi~tinuance as may be uecessary to afford the defendai~t  reasonable op- 
portunity to defend the action." 

The above quotations from the answers of tlie codefendants is the 
only ev ide~~ce  in r t p r t l  to the tlt~feiidant, Steelcote Manuf,rcturing Com- 
paily, a no~lresident corporatioil, "operation of a motor ;elliclc on thc 
public highways of tlie State. . . . Said nonresident may be ill- 
volred by reason of the operation by him, for him or u~ltler his co~rtrol 
or direction express or implied." I11 fact, tlie answer of W. B. IIaugll toi~ 
was to the effect that he was the owner of the automobile. M. L. Bolick, 
a t  the time of the collision, in his answer says, that he n a s  ellgaged in 
tlic operation of the automobile. We think it is mere conjecture from all 
the rvitlence that  the noi~resident defendant corporatio~i was in any 
way connected with the automobile owned by Haughton, in the collisioll, 
driven by Bolick-or that Haughton, while using the automobile ~vit l l  
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Bolick. ~ v a s  a n  agent of t h e  iioi~resident corporation on whom there 
could he serrice of summons under  t h e  above statute. Bolick, a stranger. 
lvas operating t h e  automobile a t  the time of the collision. Tlie auto- 
niobile was the property of W, B. Haughton,  i t  was being operated 
by Bolick, a passenger, with Haughton ,  a t  t h e  request of Haugliton. 
T e  d o  not th ink  there is a n y  sufficient evideiice tha t  said W. B. H a u g h -  
ton's ~ T F I I  automobile was operated by h i m  under  t h e  " c o ~ ~ t r o l  or d i r ~ c -  
tioil, express or implied" of the defendaut, Steelcote M a i ~ u f a c t u r i l ~ g  
C'on~lxu~y.  Haugliton, i n  his answer, said that  he n a s  '(all agent and  
rq~resentat ive of said company" (Steelcote Manufacturing Company) .  
'I'hc automobile was Hauplitoli's a i d  there is  110 evidence that  he  n.as 
about his  master's business and so tha t  the  principle of ~espon t lea t  
s l ipe/- io/~ n oultl apply, i n  fact,  i t  was b e i ~ i p  operated by Bolick r h o  had  
110 coni~ectioii  with the Steelcote M a n u f a c t u r i ~ i g  Company. Tlie con- 
stitutioliality of the act ill ques t io i~  is  well s e t t l ~ d  by th i s  Court  and 
the 'nited States  Suprcnie Court.  -1shiey 1 , .  I I I ~ O I L I L ,  195 S. C.. 369;  
I:i$jhu?n c. Foor, 201 S. C., 14; C'yc. of Alutomobile L a y  (Hutldy, 9 th  
d . ) ,  12-16, see. 85, p. 156. 

V e  do not th iuk  i t  necessary f r o m  the view \ye take of this case, 
to  coilsider the other questiou of l)laiiitiff inrolved 011 this appea l :  '-1s 
the  defect colnplai~led of in  the service, or proof of service of process, 
such as  can be remedied by aniel~dn-~eut  2" 111 Cyc. of A u t o ~ ~ ~ o b i l e  Law, 
a u p r u ,  see. 84, is the fol loning:  '(One seeking to claim the benefit of 
substitutecl service, must show ful l  and substalltial complinilce n.it11 the 
l ) r o ~ i s i o ~ ~ s  of the  s tatute  i n  tha t  regard." F o r  the reasons given, the  
j u d g ~ i l e i ~ t  of the  court below must be 

Rerersed. 

C. D. I~ESST COJIPASY, ARJIOCR ASD COJIPAST ASD EFIRDS ns- 
PARTJIEST STORE, THO SCE HEREIX OX BEHALF OF THEMSELVES ASD 

ALL OTHER CREDITORS OF THE HISTOS HOTEL COJIPANT K H O  JIAT 
DESIRE TO COME IS A S D  SHARE I N  THE BESEEITS O F  THIS CREDITOR'S BILL, 
r. HINTOF HOTEL COJIPAST. 

(Filed 23 May, 1934.) 

1. Creditors' Bill D b-Held: order for sale of property sliould have 
required that sale be reported to court for confirmation or rejection. 

Certain creditors of a hotel company filed a creclitors' bill against it, 
and in the proceedings temporary receivers were appointed ~ 1 1 0  \yere 
later made permanent receivers. Thereafter the holders of a prior, regis- 
tered deed of trust against the hotel propert7 filed a petition to be 
allowed to sell the lxoperty under the terms of the deed of trust a s  
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though receivers had not been appointed. The court allowed the petition 
and ordered the property sold by petitioners under the deed of trust, and 
retained the cause for further orders: Held ,  the court's order should have 
required petitioners to report the sale to the court for (confirmation or 
rejection in accordance with whether the price bid a t  t h ~  sale was ade- 
quate and equitable, and to this end the order is modified and affirmed, 
the court having the power in its equitable jurisdiction and under chap- 
ter 275, Public Laws of 1933, to reject the sale if the price hid should 
be inadequate or ~ o u l d  result in irreparable damage to the creditors or 
stockholders, and i t  is immaterial whether the appearanc? of petitioners 
was general or special. 

2. Creditors' Bill D +Under facts  of th i s  case it is held proper fo r  t h e  
~.eceivers t o  r e n t  the property pending sale a n d  confirmation. 

Where in a creditors' hill the property of the debtor is srdered sold by 
the court and the sale is required to be reported to i t  for confirmation or 
rejection in accordance with whether the bid a t  the sale is adequate and 
equitable, the receivers appointed in the cause may, with the consent of 
tlie holders of a first lien upon the property, rent the same pending the 
sale and confirmation, and hold the rents therefrom to b~b distributed in  
accordance with'the rights of the parties, i t  appearing that  such action 
ic, urgent in view of the fact that the property is  suitable solely as a 
summer resort and that tlie season in which i t  can be operated is near 
in point of time. 

3. Appeal a n d  E r r o r  A d--Order i n  this case held to  affect substantial 
right a n d  mas appealable. 

An order in this case that the holders of a first lien u p ~ n  the property 
of a debtor should be allowed to sell the property under their registered 
deed of trust although a creditors' bill had been filed anc permanelit re- 
ceivers appointed for the property, and retaining the calse  for further 
orders, i s  held to affect a substantial right and was appealable. 

APPEAL by plaintiffs f r o m  Cranmer, J., a t  Kovember Term,  1933, of 
XEW HAXOTER. Modified and  affirmed. 

T h i s  is a creditor's bill filed by plaintiffs against t h e  defeildant on 
27 October, 1933. T h e  prayer  is  as  follows: "(1) T h a t  this honorable 
court appoint  a receiver to  take custody a n d  control of a l l  the property 
of the defendant  a n d  preserve the same f o r  the  benefit of a l l  the  credi- 
tors. ( 2 )  T h a t  the  said receiver be empowered to insure t h e  said 
property fo r  a s u m  sufficient a t  least to  protect a l l  the  xedi tors .  ( 3 )  
F o r  such other and  fur ther  relief i n  the  premises as  t h e  n a t u r e  and  
equity of th i s  case m a y  require a n d  t o  this  honorable court m a y  seem 
meet." Temporary  receivers were appointed. 

O n  1 8  November, 1933, t h e  t emporary  receivers viere made perma- 
nent. J. N. B r y a n t  arid George H. Howell, trustee, held a first deed 
of t rust  on a l l  of defendant 's real  and  personal property, i n  the  sum 
of $15,000 a n d  interest, less cer tain installments paid. T h i s  deed of 
t rust  to secure the  indebtedness was du ly  recorded i n  the register of 
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deeds office of New Hanover County, i n  Book 219 at  p. 412. TWO 
quarterly payments have been made on the indebtedness, of $225.00 each. 
Taxes on defendant's property to the  county of S e w  Hanover and the 
town of Wrightsville Beach, hare  not been paid for several years. 
J. K. Bryant has had to pay the insurance on the property. On 
6 Sovember, 1933, Bryant and Howell, trustee, filed a petition in 
the cause and the prayer is as follows: "Wherefore your petitioners 
pray the court that it make an  order authorizing and permitting your 
petitioners to appeal specially herein for that purpose alone in securing 
an  order and having the court allowing your petitioners to proceed with 
the foreclosure of the deed of trust mentioned in this cause, and for 
such other relief as your petitioners may be entitled to and as to this 
honorable court shall seem meet and proper." 

Several affidavits are in the record as to the worth of the property 
in controversy. One thinks that i t  is worth "at least the sum of 
$50,000"-another, that it is "assessed for taxation for over $50,000"- 
another affidavit is to the effect that a bonus of $750.00 was charged 
for the loan of $15,000. The following order was made by Judge 
Cranmer, on 18 November, 1933: "This cause coming on to be heard 
upon the petition of J. X. Bryant and George H. Howell, trustee, ask- 
ing the court to allow them to enter a special appearance herein without 
becoming parties hereto, and to further allow them, or either of them, 
to sell the lands, premises and property described in  the deed of trust 
made by the Hinton Hotel Company to George H. Howell, trustee, 
dated 1 June, AD. 1931, and registered in the office of register of deeds 
of S e w  Hanover County in Book No. 219, at  page 412, ef seq., by 
throudi  and under the terms of the said deed of trust and under the 

u 

power of sale therein granted, and in aid of the collection of the in- 
debtedness secured thereby, the same as though and with like effect as if 
receivers of the Hinton Hotel Company had not been appointed by the 
court, and being heard, and the court being of the opinion that the 
motion of the petitioners should be granted. Let the trustee pay the 
sum of three thousand dollars into this court upon sale of the property, 
the title to said sum to be hereafter adjudicated. 

"It is therefore ordered by the court that the petitioners be, and 
they are hereby allowed to so i p p e a r  specially without becoming parties 
hereto, and permission is hereby granted to the petitioners and both 
of them to proceed to advertise and sell the lands and premises and 
property described in the deed of trust heretofore mentioned under, by, 
through and pursuant to the terms of the said deed of trust. And this 
causeis  retained for further orders." 

T o  the foregoing order, plaintiffs and defendant except and appeal 
to the Supreme Court. J. X. Bryant and George H. Howell, trustee, 
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assign no error .  T h e  plaintiff's creditors appeal  to  the Elupreme Court  
and assign as  e r r o r :  " ( I )  T h a t  his  H o n o r  n as i n  error  i l l  deciding tha t  
tlic pet i t ioi~er ,  J. S. B r ~ a n t ,  had  the r ight  to file a special appearance 
and i n  holding tha t  the said appearance \ \ a s  not a general appearance. 
( 2 )  T h a t  t h e  order appointiilg receivers took f r o m  the petitioning 
trcditors, 1:ryant ant1 IIowcll, trustee, the r ight  to  foreclose urider the  
p o \ \ w  of salc ill a mortgage or  d ~ e t l  of trust,  and the  same devolved 
up011 the receivers. ( 3 )  T h a t  the ordcr was i r regular  ant1 void, because 
1la:iiig ri~atle i n  l aw a general appearance, a i d  the affitla~ i ts  s l~owing  
t1ic.r~ n a s  a n  equi ty of redemption of xaluc, the court could not and 
ought uot to  h a l e  bigneil tlie order  authorizing the t ruster  to  proceed 
to qcll the property.  (4) Tliat  the fact  that  he directs t h e  trustee 
to pay illto court the sum of three tllousaiitl dollars ~ ie tessa r i lp  sliows 
tha t  the  l )et i t ioi l ta ,  B r y a n t  and  H o ~ w l l ,  trustee, were part ies  to t h e  
creditors' proceeding. subject t o  the  ordcrs of the court therein made. 
a ~ i t l  thc  p o w r  of foreclosure by a trustee n a s  suspended un t i l  there 
could bc or slioultl be a n  adjuclicatiol~ of the petitioner's debt, which 
n a.i di iputed by a 1 1 u n i 1 ) ~  of t h e  creditors, and  the L m o u i ~ t  of tlie 
said debt sliould l i a ~  c beeii ascertained before foreclosure, ,o as  to  permit 
the  creditors to ascprtai l~ the  arnount necessary to  be paid fo r  the  
property. -111 of n h i c h  is  respectfully submitted." 

J o h n  D. Uc1lat)ly. TT'ootl~is ICcllurn, Tl'illiam X. Bellumy a n d  E m m e t t  
I t .  Nrl lamy f o r  appellanfs. 

i lryart CC Cuinpbtll  f o r  pef i l ione~s .  

('I,.IRI;w;\, J .  F r o m  the  fact,  a p p e a r i l ~ g  on this  record, we tlliilk i t  
i i i iniatt~rial t o  tleciclc nlletller the petitioii of J. N. B r y a n t  aiid George H. 
l lo \ \e l l ,  trustee, 11 as a special or geilrral appearance. Bu,(cornbe ("ounty 
I . .  l'cwlatrtl, ( X I Z ~ P ,  299 (304) .  Tlie defendant corlmration mas i n  tlie 
lialitls of r e c e i ~  cr i .  Cryall; ant1 Howell, trustee, filed a petition in  tlie 
cause prayiilg t l l i~ t  they be permittctl to appcar  speciallsi fo r  the  pur-  
pose alone, of sccurilrg ail order  to proceed to foreclose the deed ill 

truzt s c ~ u r i n g  the $15,000 a11d interest less payments  already made. 
I't~llt flcr [> .  l,zrt,rii~r ( ' o . ,  I 2 3  x. C., 596 ( G O O )  ; Bolicb 1 % .  I n s .  C'o., 

201 x. C., i s 9  (792)  ; Bladcs P .  Hood, ('onlr., 203 N. C., 56 (59)  ; 
scc concurriiig opinioli of ('ltrrl;, J. ,  i n  l 'ellet~er case, supra;  Leah L'. 

_l r~nf ie l t l ,  187 S. C., 623. 
Tlie court below granted the  petitioii of B r y a n t  and  H o~vell,  trustee'. 

I t  fur t l ier  orderetl the trustee to pay  the sum of $3,C00 into court 
autl upon salc of tlie property, the  tit le to said sum to be hereafter 
ntljudicatetl. Tlie order furt1ic.r provicletl " h d  this cause be retairlcd 
f o r  fur t l ier  orclels." Tlic sole question p r t v ~ l t ( d  n a s  the  order as to the  
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sale of the property, under the deed of trust. Bryaut and Howell, 
trustee, appeared in the receirership action and it makes no difference 
if the appearance is special or general and petitionetl for a sale of 
the property, when this was granted it was incumbent that Bryant and 
Howell, trustee, report to the court the sale for confirmation or re- 
jection and if the price \\.as inequitable, inadequate and would result 
in irreparable damage, the court in its equitable jurisdiction has the 
right to order resale so that the property shall bring a conscionable 
price. I n  I I J o l f z  e. Safe Deposl f  Co., U J I ~ P ,  239: The coristitutioriality 
of chapter 2'75, Public Lans  of 1033, entitled, ''Ah act to regulate 
the sale of real property upon the foreclosure of mortgages or deeds 
of trust," is upheld and the reasons given therefor. W h i f a k e r  1 % .  

( 'hase ,  ante ,  3 3 5 ;  Hopkin6 2 % .  Swain, a n f e ,  439. Until final confirmn- 
tion of the sale of the property made by Bryant and Ho~rel l ,  trustee, 
the receivers may-with the consent of Bryant and Ho~r-ell, rcnt the 
property and the fund arising out of rental, held to discharge the lieus 
on the propertp or paid ultimately to the parties entitled thereto, uutler 
the decree of the court. This course can be ~ u r s u e d .  as it is contended 
011 the argument, that the h t c l  property is  a summer resort hotel 
and there is urgency in the inatter. I f  the procrdure is not follo~red 
as herein indicated, undw the facts and circumstances of this case, 
the beneficent provisions of c h a l ~ t ~ r  275, Public Laws of Sor t l i  Caro- 
lina, 1933, will be nullified and the equitable arm of the court paralyzed. 
Hen. John D. Bellamy, one of the nestors of the Wiliniiigton bar, on 
the argumerit ill this Court eloquently portrayed how the equitics 
of the creditors and the Hotel Company ~ o u l d  be n-iped out-if equity 
did not step in and give relief. The stockholders consisted of nearly 
100 citizens of TITilmington, n-ho paid in nearly $100,000. The general 
urisecured creditors anlourited to $2,700. T ~ P  taxes unpaid, $3,100. 
-1s said, the land wllel~ sold u l~der  the Bryant and IIowell, trustee, deed 
of trust for the $15,000 and interest alid insurance adranced, less in- 
stallments paid, should be reported to the court so that it can be 
de t e rmi~~ed  i f  the price is  not- inequitable, inadequate and rrould not 
result in irreparable damage. Courts of equity, irrespective of the 
statute of 1933, ha re  the inherent right to pursue the course as herein 
indicated. W e  think that the order affected a substantial right and ari 
appeal was proper. I n  accordance with this decision, the judgment 
of the court below is 

Modified and affirmed. 
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J. 8. BRADY, ADATIXISTRATOR OF THOMAS TURSER, DECEASED, T. STAK'D- 
ARD OIL COMPAXT O F  SEW JERSEY, AXD (4. P. PRITCHARD, 
TRADISG  as^ DOIXG BL-SIXESS AS GARLAND LAKE DAIRY. 

(Filed 23 May, 1931.) 
1. Electricity A a- 

The seller of an electric appliance may not he held liable for all in- 
jury caused by a short circuit in the a1,yliance in its later use nhen the 
-eller is not charged with the duty of inspwting and maintaining the 
equipment. 

2. Ma.ster and Servant C: a- 
Where an eml~loyee uses a certain appliance in direct disobediei~ce of 

lmsitire instruction by the employer, the employer may n3t be held liable 
for injury to the employee resulting from the use of the apl)liancc>. 

CIVIL ACTIOR, before Jfoore ,  Speciul  Jutlge, at October Special Term, 
1933, of RAKD~LPH. 

This is an  action for wrongful death. The  eridence teildetl to s h o r  
that  the deceased, Thonlas Turner, was employed by the defentlaut, 
Pritchard, trading as Garland Lake Dairy. H e  was employed to inilk 
co~vs, clean u p  the barn, wash bottles, etc. H e  was not a general ein- 
ployee. The  defendant, Standard Oil Company, turned oyer to the 
defendant Pri tchard a Fl i t  hIachine, n-hich is an  app l~ance  operated 
by electric current, containing a fluid desigr~ed to kill flies. 

On 27 July,  1932, the deceased n.as found dead with tht. Fli t  %Iachine 
in his hand. There was evidence that  there was a short circuit in the 
appliance, and while the current was not more than 1 1 3  or 1 1 9  rolts 
ordinarily, that  plaintiff's clothing \ \as ne t  and lie n a s  s tandi i~g on a 
wet floor. 

The undisputed evidence was to the effect that the deceased Turner 
had been ordered a i d  instructed not to use this machine. There x a s  
iio evidence that tlie deceased had ever used the machint. or appliai~ce 
prior to the day of his death. 

At the conclusion of the evidence of the plaintiff tlie tr ial  judge 
sustaiiled the motion of nonsuit and the plaintiff appealed. 

I .  C. X o s e r  for plaintif f .  
J .  A. Spence  and  H.  111. Robins for S tandard  Oil C o m p z n y .  
C o x  4 Precc t t e  for G. T .  Pritclzurd. 

PER CURIAM. The evidence disclosed that  the defendmt, Standard 
Oil Company, was riot charged with the duty of inspecting and maill- 
taining the appliance causing the death of plaintiff's intestate. There- 
fore, the judgment as to i t  is supported by X e r r i f t  1 .  P o w e r  C'o., 
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205 S. C., 259, and Bradslzazc v. Power Co., 205 S. C., 850. The 
e~ idence  further showed that  the deceased a t  the time of his death was 
using the appliance in  direct disobedience of positire instruction g i ~ e n  
by the employer. Consequently, the judginent in faror  of the defendant 
Pri tchard is sustained by familiar principles heretofore applied in 
Burnett c. Roanol;e XilZs C'o., 152 S. C., 35, G i  S. E., 30 ;  Smith v. 
R .  B., l 4 i  S. C., (303, 6 1  S. E., 575. 

Affirmed. 

P. S. CECIL v. PLEASAXT GROYE METHODIST PROTESTAKT CHURCH 
A X D  J. R. BEASLT, TRUSTEE. 

(Filed 23 JIay, 1931.) 
Wills E h- 

Application and refusal is n l~rerequisite to the right to maintaiu n u  
action against a trustee under n will to  force the trustee to gire ~rlailitiff 
fiiiailcial assistance upon allegations that plaintiff rws in circumstances in  
which the will directed the trustee to gir-e him such assistance. 

APPEAL by plaintiff from Shazc, J., at A1pril Term, 1934, of DATIDSOS. 
Affirmed. 

After the jury had been empaneled for the tr ial  of this action, and 
the pleadings read, the defendants demurred ore fenus to the complaint 
on the ground that  the facts stated therein are not sufficieiit to con- 
stitute a cause of action. 

The demurrer was sustained, and the action dismissed. The plaintiff 
appealed to the Supreme Court. 

l?. A. Wright and Don A. TVaZser for plaintif. 
Gold, ,llcAnnally d Gold a72d Spruill & Olive for clefenclanfs. 

PER C r n r a x  J. B. Cecil, by his last will and testament, which was 
duly probated and recorded in the office of the clerk of the Superior 
Court of Daridson County oil 18 March, 1901, devised and bequeathed 
certain property, real and personal, to the defendant, Pleasant Gro~-e  
Methodist Protestant Church. The  said will contains the following 
words: "If any of our kinfolks should come to want through misfortu~ie 
I want them to hare  some assistance, but if they come to want by 
dissipation, none." 

The plaintiff is a nephew of the testator. H e  alleges in  his complaint 
that  through misfortune and not because of dissipation, he is now in 
need of financial assistance, and prays judgment that  defendants be 
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ordered by the court t o  p ror idc  such assistance for  h i m  out of the  income 
of the property devised and  hequeatliecl by the testator and now i n  
the possessiol~ of the defendants. It is  not alleged i n  the complaint t h a t  
plaintiff before t h e  commenccment of this  action, applied t o  t h e  de- 
f e ~ ~ d a n t s  f o r  a s s i s t a ~ m  and  t h a t  defent la~i ts  arbitrarily refusetl t h e  
sarnc. 111 the  abse~ice of such appl ica t io l~  and refusal, t l i ~ ~  plaintiff can- 
tlot m a i ~ l t a i n  this  action. Sce ('crrfer 1 % .  170ung ,  193  N. C., 678, 137 S .  E. ,  
87.5. T h e  j u d p c ~ l t  is 

Affirrncd. 

STATE r. GOI iDOS CURRIE ,  JAKE SELMS.  J R . ,  J E S S E  R'ILLIS 
A K D  RUSSELL SPOOSER.  

(Filed 23 X a y ,  1934.) 

1. Criminal Lam L (1-Indictment is necessary par t  of record in criminal 
cases. 

On alqwal the inilictnlent i'i a nececiary ])art of the r3cord proper in 
criminal cabes, ancl :t statement in the recortl signed by t lc solicitor and 
defenclant's counsel that the inilic2tment had tlisappcaretl i rom the papers 
hut that a 1)rolRr inclictment \\ah in tlie record at  the timt of trial cannot 
su~)gly the clcficieni.$, it being necescar!: that c1efrnd:xnt apply to the 
Superior Court for an orcler that a c.o~)y be i u ~ q ~ l i e d  if the ilidictment 
is lost. 

2. Same- 
Ascignments of error shoultl include the cace~>tions on nhich they 

are fountled, and it is not su&cirnt if they mcrely refer tcl the eace1)tions 
as  they appear in the case on appeal. 

.~PPE.II, hy defenclar~ts frorn Cranrtlcr, .T., a t  Kovember Term,  1933, 
of KEW HHANOVER. Dismissed. 

Alfforn~y-C~enertrl  Brum?ni f f  a~7d A ~ s i s f a n f  a4fforne~s-Crc~nera7 Sealcell 
and Rru fon  for the S fa t? .  

L. C'lnyfon Granf and  TT'. I,. Furnz,zt.r for- tl~fercdanfs. 

PER PI-RIAM. T h i s  is  a cr iminal  action tried i n  the Superior  Court  
of S e w  H a n o w r  County. T h e  defendants  wew con~+ted by the  jury 
and  appealed to this  Court  f r o m  t h c  judgment of said coul t .  T h e  record 
proper filed ill this  Cour t  is fa ta l ly  defective, fo r  tlie rewon (1) tha t  
n o  indictment appears  therein;  arid ( 2 )  t h a t  the assignnlerrts of error  
appear ing  i n  the  case on appeal  a r e  not i l l  compliance wi th  the rules 
of this Court .  

There  i s  a s ta t rment  i n  t h e  record, signed by t h e  Solicitor fo r  t h e  
S t a t e  and  counsel f o r  defendants, t o  the effect t h a t  since t h e  t r i a l  of 
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the  action, the papers  i11 the case h a ~ e  disappearetl f r o m  t h r  oficc of 
the  clerk of the Superior  ( 'ourt ,  and  c:uinot he fonncl, hut that a11 
~ i ~ d i c t r i ~ r ~ ~ ~ t  ill due form c h a r g i i ~ p  t h e  clcfciidal~ts \\it11 co11rpir:icy and  
rohhery n u s  ill the  r t w m l  a t  tlle t ime of tlle t r ia l .  T h i s  r t a tcn~eut  is ilot 
sufficient. I t  TWS the d11ty of the defei~ilaiits to .ee t h a t  tlle i ~ ~ d i c t m e n t  
a p l ~ a r e i l  i n  t h e  rccorcl, o r  if lost, to apply to tlie Superior  Court  fo r  
2111 ortier tha t  a copy he sup1)lietl. S t e  ,''. r .  A l l tUmughou ,  I68 x. C'., 
131, 83 S. E., 1S1. 

T l ~ r  ali\igl~lileiits of error  ill'? ( i e f ~ c t i ~ ~  for  the  reahon tha t  tllcy do 
not i l ~ c l n t k  the exception- on n hivh they are  fountletl. I t  is not sufficient 
l ~ i t . ~ ~ > l y  to r d e r  to t l ~ c  c.sc>eption> a s  the! appenr  ill tllc ca,e on aplwfil. 
R U I C ~  ~ n ( t : ) .  

T h e  aplw.11 is t i i m l i ~ i ~ d .  on thc  a u t h o r i t -  nf I ' rz r i i t  L .  ll'ooil, 10'3 
S. C., 7 \b ,  136 S. E., 126.  

1 ) i s i n i s ~ ~ d .  

TTILI,II: GRI:CS\TAT, L)F( F \<ED. 1:LLLS JIOOIIE GREESTTAT, \ ~ I D o T V .  Y.  

RIT1:RSIDI: J IASUl~A( 'TTI I IS ( :  ( 'OJIPAST,  EMPLOYER. A \ D  1,UJIREK- 
SICS'S MUTUAL C'ASLAT.T1 ('OSIPAST. 

(Filed 20 June, 

Master and Serrant  F e-E~idencc. held to suppoll f i ~ ~ d i n g  that  ~ C C C R S C ~  

xras in  c n l p l q  o f  rompan) obtaining insuranct. and xxas corered by 
policy. 

There was ericlence Irrfore the Industrixl Commission to the effect that 
a cornpi~iiy 11ntl obt:~ii~ed conil~ensation i ~ ~ s u r : ~ n c e  from dcfendmit insurer. 
;mcl tllat it t l~t~rc~nftc~r  n.rote iiirurcr Lo include in tlle policy insumuc:r 
for "S., logging coi~tractor. who is  logging for us. His nrernge payroll 
: ~ r e r n ~ r s  $ ( Q . ( H ) "  : t1l;lt insuror coml~lic~tl with the request and \\-as paid tlle 
l~rc~mirn~is for tllcb nt1tlition:ll ilirurirnc%~. anil that tlecensrd n.as il~juretl 
1~1lile clriring S's truck, liaulillg logs to the cornlmny, \rhicli injury sulwe- 
clue~~tly 1.c~sultct1 i l l  his tleatli. m~tl  that the ilisurc~r rt'cogllizetl the tlec.e:~setl 
;IS an eui1)loyer of thc coml1:liiy 11s ni i~ki l~g i t  contract (luri~lg his lifetime 
to pity him a certain sum lwr \veel<, nut1 11)- making n like vontract with 
his witlow after his cleatli. There \vas also c ~ i d r n c e  that a t  the time of 
his injury ilecenwl \ w s  I~aul i l~l :  It~gs to another comlmny. Held. as 
against the ap~~ca l ing  insurer there was some evidc~lce to support the 
fincling of tlie Illdustrial Commission that tlie cleceasetl wns an cml~loyec 
of the comlmily obtaining the insurance and was covered by the 1)olic)-, 
and as  insurer had received l,remiums based in part on the weelily wilge 
deceased had earned, it  is not in a 11ositio11 to comylnin, and may not 
assert that S. n-ns an  indepentlelit contractor. 

SCHESCK, J., took no part in the coilaideratioli or decision of this case. 

CIVIL ACTION, before Parker, J., at  December Term,  1933, of NORTH- 
AMPTON. 
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Willie Greenway was employed by W.  H. Spivey to haul logs. Spivey 
had a contract with the defendant, Riverside M a n u f a c t ~ r i n g  Company, 
to deliver logs to said defendant and was to be paid by the thousand. 
H e  said:  "When I loaded on their trucks I got eight dollars per thou- 
sand and when I del i~ered i t  to the mill oil my truck I got eleven 
dollars per thousand." Willie Greenway was hauling a load of pine logs 
upon a truck owned by Spivey and was injured by one of the logs, 
resulting in his death. The injury occurred on 12 December, 1931, and 
death followed in  March, 1932. Pr ior  to 20 Sovembe~., 1931, Spivey 
had no conipensation insurance. At the first hearing he testified: " l l y  
com~eusation insurance had been canceled at that  time, and I was 
hun~niing around, working a day here and a day there, and sometimes 
two or three days a t  a time. Sometimes I would go and buy some 
lumber already out and haul it. . . . I was in a humry and went to 
see Mr. Brown of the Riverside Manufacturing Compary, the nianager 
there, and I merit to Sorfolk  to see a man about some insurance also, 
and he said he couldn't take i t  unless I had a ten-thousand-dollar 
payroll a year. I came back and it was suggested to nle that I might 
get the Riverside Manufacturing Company to take cart of my logging 
o~~era t ions  vhile I mas clearing this tract of timber." 01 20 Kovember, 
1931, the Riverside Manufacturing Company, wrote a letter to the de- 
feiidant, Lumbermen's Mutual Casualty Company, using the following 
laliguage : "We want you to include in our policy workrien's compensa- 
ti011 ii~surance for JT. H. Spivey, logging contractor, who is logging for 
us. H i s  payroll averages $65.00 per week," etc. Thereafter the de- 
feildai~t carrier covered the operations of Spivey for the Riwrside 
Xanufacturing Company and Spirey paid various sum3 set out in  the 
record to the Riverside Manufacturing Company as premiums for such 
coverage. 

The history of the case is coiitained in the opil~ion of Matt H. -Illen, 
chairman of the  Industrial Commission, which is as j'ollows: 

"Hearing before Allen, chairman, a t  Halifax, AT. C'., 8 December, 
1932. Plaintiff represented by V. D. Strickland, attorney, Rich Square, 
N. C. Defendants by Fred P. Parker, Jr . ,  attorney at law, Golds- 
boro, N. C. 

"This ease was first heard before Commissioner Dorsett at  Halifax, 
S o r t h  Carolina, on 29 September, 1932, and before any findings of fact 
or award, the defendant, Lumbermen's Xutual  Casualty Company, filed 
with the Commission a petition to reopen the case upon the grounds that  
the agreement entered into for the payment of compensation was entered 
into under mutual mistake of all the parties concerned and that the 
plaintiff was paid compensation by the carrier under a rlisapprehension 
of the facts. Commissioner Dorsett ordered that  the case be reopened 
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and heard upon the questiolis presented in the petition and thereup011 
the matter was heard on 8 December, 1932, at Halifax, before the 
undersigned commissioner. 

"I t  appeared from the eridenct. that  the claimant was injured on 
12 December, 1931, r ece iv i~~g  a dislocated shoulder and several fractures 
of the ribs on the right side and a fractured dorsal rertebra, resulting 
in p r a l y s i s  of the lower limbs; that  on 21 January,  1932, the de- 
fendants, Riverside Manufacturing Company and Lumbermen's Xu tua l  
Casualty C'ornpaliy, entered into a nr i t ten  agreenlent for conipensation 
nit11 the claimant by the terms of nllich it was agreed that he sllould be 
paid $7.00 per week, beginning 12 December, 1931, and to continue until 
further order of the Conm~ission; that  on 30 March, 1932, tlle dee~ased 
employee, Ri l l ie  Greennay, died, lca&ig as his sole dependents Ellen 
Noore Greennay, vife, Tl'illiam Detroit Greenxay and Ella Frances 
Greenway, minor children, and that tlie defendants, Riverside Manufae- 
turing Company and Lumberii~en's Xu tua l  Casualty Coml)aiiy, oil 9 
_Ipri l ,  1932, entered into an  agreement for compe~lsation for death 
TI it11 the n idow, Ellen Xoore Grecnu ay, by the terms of ~ h i c l i  she 
\\as to r e c c i ~ e  for herself and her two minor children $ i . O O  per week 
for tlic period prorided in the act;  that on or about 9 July,  1932, 
tlle defendant, Lumbermen's ?Ifutual Casualty, requested permission of 
the 1iitluc.trial Commission to stop p a p e l i t s  of compensation to Ellen 
Moore Greennay in orcler that an  inrestigatioii miglit be made as to 
other depeutlents and thereafter the matter v a s  set down for hearing 
on 22 July,  1932, but n a s  continued and finally heard before Commis- 
sioner Dorsett 011 29 September, 1932. On 6 October, 1932, :ind after 
the hearing before Commissioner Dorsett, the defendant, tlirougli its 
a t to ru~y ,  requested that the Commission nithhold its decision in this 
ca.e until he could have an opportunity to make further investigatioi~ 
as to nhether or not the truck upoil nhich  the deceased, Willie Green- 
nay ,  \ \as  injured was cowred by the insurance carrier a t  the time of 
r l ~ e  injury, TT-liich question had not been tlleretofore raised. 

('Upon the l ~ ~ a r i ~ i g  bpfore the undersigned commissioner there v a s  
110 >uf f i~ ' i~n t  evidence of mutual mistake or fraud to justify tlie setting 
aside of tlie agreements entered into betneen the parties. The burden 
n a s  upo11 tlie defendant which alleged the fraud or mutual  mistake to 
establ~sli such fraud or mutual mistake by a t  least a preponderance of 
eridence n llicll this conlmissioner finds was not done and upon considera- 
tion of all of the e d e n c e  the conimissioner finds as a f ac t :  

"I. That the deceased T i l l i e  Greenway a t  the time of llis accident 
and in jury  nhich  resulted in death was in tlie employ of the Riverside 
Manufacturing Company. 

"2. That  the defei~dailts, Rirerside Maiiufacturing C o m p a ~ y  and 
Lun~bermen's Mutual  C a s u a l t ~  Company entered into an  agreement for 
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the payment of conlpe~isation ~ v i t h  the deceased Willie Greenway before 
his death and after his  death entered into ailother agre<ament for com- 
pena t ion  with his n idow. 

"3. That  Ellen Moore Greeuway, wido\v, TTilliam De roit Greenway 
and Ella Frariccs Greenway, r r i i~~or  children, were tlle sole and o~ i ly  
depmdents of the deceased Willie Grecnway, who died on 30 March, 
1032, as a result of the accident received on 12 Deccmber, 1931, while 
in the e~liploy of the defendant, Riverside Manufactilri~q; Company. 

"4. That  the accident 011 12 December, 1931, which resulted in death 
011 30 March, 1032, arosc out of and in the course of 111s employment. 

"5. That  a t  the time of the accident the deceased Willie Greenway 
W R S  receiving an arerage weekly wage of $9.65 per vee'i. 

('It is thereupon ordered that an award issue pror id i i~g for the pay- 
ment of conlpeiisatio~i to Ellen hloorc Green~t  ay, widow, TbTilliam Ilctroit 
Gree~iway, minor, aiid Ella Frances Greenway, minor child, a t  the rate 
of $7.00 per weel; for a period of 330 ~weks ,  plus burial expenses not 
to escccd $200.00, together with all hospital and ~lledica bills incurred 
t i u r i ~ ~ g  the period between 12 Deccmber. 1931, and 30 March, 1932, 
togntlier wit11 t l ~ c  costs of this action. X a t t  H. ,Illen, chairman." 

Thereupon there was a n  appeal to the full Commission. This tribunal 
ac lo l ) t~ l  and approred the findings of fact ant1 co~~c lus~o i i s  of law in  
the Allen opinion, and affiriiled the award. 

17pon appeal to  tlle Suprrior Court the trial judge wiis "of opinion, 
a i ~ d  ~o holtls, that there is no sufficient e\ idence in  the record to support 
t l i ~  f i l~di~ig  of the Cornmissio~~, that the deceased, TTillic Greenvay, 
a t  thc time of hi3 accident and injury, nhich resulted i~ death, v n s  in 
tlie employ of t 1 1 ~  Kirerside h fa~~ufac tu r ing  Compa~iy.  Therefore, it is  
ortlcred, con~it lrrcd and atljutlgcd 137 tlic court that tlic axa rd  by the 
Xorth C'arolim 1 ntlustrial Colmiission against the defer daut, Lumber- 
men's Mutual Casualty C'onlpa~iy be, and tlie same is htlreby reversed, 
set aside aiitl vacated," etc. 

From tllc juclgme~it so rei~del.ed, the claimants appeal(d.  

EROGDES. J. Motion was made to dismiss the appeal upon the ground 
that the affitla~it and orders did not cornply nit11 tlie staiute regulating 
pauper appeals. H o ~ v e w r ,  a cclrtificate from the clerk, under date of 
15  ?rlarcli, 1934, discloses complialice nit11 the statute and the niotion 
to dismiss is tle~lietl. 

Tllc right of plaiiitifls to ansert their claini is not challenged iii this 
Court;  Itor is it dklmtecl that TTillie Greenway was i~ijurecl in the 
course of his employment. The  carrier insists that  Spire-; was an inde- 
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pendent contractor and that tlic load of logs, nhich  occasioned the in- 
jury and subsequent dcatli of the deceased, n a s  to be deliwred to tllc 
Camp N a n u f a c ~ t u r i ~ ~ g  C"oml)any, :md Iieilce, at the time of his irljurg, 
he was in the employ of said conceni. The opiliiolis of the 21carilig 
conimissio~~er and of tlie full Com~i l i s s io~~  tli+closes a ~ o s i t i r e  and uu- 
~ ' ~ u i ~  ocal finding of the fact that at the time of his injury, TTillie Gret.11- 
way "was in the employ of the Rirerside Jia~lufacturir lg ('oiripny." 

Therefore, tlie sole cjuestioii irir.ol~ec1 iii this appeal 1s vhetlier there 
is any compctent e~icleiicc tellding to support such fillding. 

The  defendant carrier covered. Willie C:reenaay under a policy n r i t -  
ten and deli\ ered to the RiT erside h l a ~ ~ u f a c t u r i ~ ~ g  Company. It receired 
pay for assuming the risk of his injur?- or death ill the course of liis 
eml)loymellt. I t  had assumed snclh riqk hy ~ i r t u c  of the letter of 20  
S o ~ e m b e r ,  from the Rirerside Jlanufacturir~g Company. I n  this letter 
tlie said hianufacturing Company referred to Spirey as a "loggi~ig 
contractor, n h o  is logging for us." Spivey testified at the fimt Iicaring 
t l ~ a t  the load of logs uccasio~~iug the injury to tlie deceased nnq to he 
deliyered to the Camp Manufacturing Company, but at a snbsequent 
heariug he said : "This particular log canlcJ off my on I I  land. It 7vas 
illy i n d i ~  itlual land Greeiin ay n as hauling from when he got hurt .  
You asked me if tlie logs wpre going to tlir ( 'amp Na l~ufa r tn r l r~g  ('om- 
pany. Right at  that time, 011 the spur of thc momriit, I thought they 
were. . . . After I n a s  on the staud at Halifax I went h c k  to 
my home and figured up nhere  it n a s  cut, the loads, ant1 began to think 
about it, and I remeillbered that I did ha1 e some logs left. . . . I 
know they did not go to the Camp Nanufacturiiig Company. . . . 
1 remember where 1 piled tlie log5 :tilt1 remcnihered the day I i i lo~ed 
tlieni 07 er to the R ~ T  erside Xaiiuf:~cturing Company." 

Helice there is compctent evidenc~e that at the time of hi, injury the 
c l ecead  I r  as liauling logs to thc Ril  craide X a ~ ~ u f a c t u r i n g  Compai~y 
plant a d  n a s  at that iristant co~c red  by a policy of insurance written 
by the defentiant carrier as an  employee of the said Rixerside Mal~ufac-  
turing Company. Certainly, as against the defendant iaarrier, the 
sole appellai~t in the Superior Court, these facts constitute somc conllre- 
tent el idewe of employinei~t by the R i ~ e r s i d e  l lanufacturing Co~iipai~y.  
S o r  i s  this all. On 2 1  January ,  1082, during the lifetime of deceased, 
the defendant carrier entered into a nritteii agreclnent u i t h  l~irri to pay 
$7.00 per week, and after his death the defeiiclant carrier entered into 
a n  agreemelit with his widon, Ellell Moore Greennay, to pay to her 
a i d  her minor children $7.00 per week. While there n a s  allegatiul~ 
of fraud contained ill aii affidarit attached to a p t i t io i i  to tlie Indus- 
tr ial  Commission to set aside tlie award, no e~idelice of fraud or mutual 
mistake so f a r  as the claimants are concer.~ied, r a s  offered at any of the 
hearings. 
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I n  the final analysis the  ent i re  record produces a s i t ~ a t i o n  substan- 
tially as follows: T h e  carr ier  admit ted t h a t  Wil l ie  Greenway was a n  
employee of the  Riverside X a n u f a c t u r i n g  Company when i t  ~u lder took  
to cover h im with a policy of insurance and  received for  such coverage 
the stipulated payments. T h e  carr ier  fu r ther  recognized Y i l l i e  Gseeli- 
way as  a n  employee of the Ri re rs ide  3 lanufac tur ing  Company i n  h i s  
lifetime by makiug  a contract with h i m  to pay  $ i . O O  1 e r  ~veek.  T h e  
tiefendant carr ier  fu r ther  recognized Willie Greenway a3 a n  employee 
of the Riverside Manufac tur ing  Company by making  a n  a.;yee~nent a f te r  
h i s  death with h i s  dependents to p a x  said $7.00 per wee L.. T h i s  Court,  
speaking through 8eeces v. Parker-Graham-Sexfo71, Inc., 199  K. C., 
236, l A  S .  E., 66, declared: "The  defendant, Travelers  Insurance  Com- 
pany, having been pa id  the  l ~ r e m i u m  by  defendant, Parker -Graham-  
Sexton, Incorporated,  employer, to  p a -  conlpensation i n  death cases 
where there  a r e  n o  dependents, as  i n  the present case, s hard ly  i n  a 
position t o  complain.') See Jones c .  Trusf Co., ante ,  214. 

T h e  Cour t  i s  of t h e  opinion tha t  t h e  judgment vacat ng the n n a r d  
of the Indus t r ia l  Conm~ission,  was improvidently entered. 

Reversed. 

SCHESCI~, J., took no par t  i n  the  colisideration or decision of this  case. 

DEAN HAJIJIOSD, IS BEHAI.F OF HIUSELF ASD OTIIER PERSOSS REFERKED 
TO IS THE COJII'LAIST, v. CITY O F  CHAIi1,OTTE. A JIUS::CIPAL CORPORA- 
TIOS, ASD A.  11. ELLIOTT, IS BEIIALF OF IIIJISELF A Y D  T H E  OTHER 
P ~ ~ s o s s  REFERRED TO IS THE COUPLAIST. v. CITY O F  C:HARLOTTE, A 
J~CSICIPAL CORPORATIOS, A S D  A. G. BROITS, I N  BEHALF O F  I~IVSELF A S D  

TIIE OTHER PERSOSS REFEREED TO IS THE COJIPLAIST, v. CITY O F  CHAR- 
LOTTE, a JIUSICIPAL CORPORATIOX. 

(Filed 3 June, 1!)34.) 

1. Taxation d a-Held: city could b o i ~ o ~ v  money to pay judgments for 
teachers' salaries in anticipation of collection of taxes lcried there- 
for. 
d city, under Legislatire authority, voted to establish and maintain 

by taxation a system of public schools in the city. A number of years 
after the city school system lind been in operatiun the citr failed to  pay 
in full the salaries due teachers, janitors and others ei~lployed ill the 
city schools, and the teachers and other employees obtained valid judg- 
ments agai~ist the c i t ~  for the amounts due them on salaries for the year 
in question. The city had validly levied for that purpose taxes sufficient 
to pi~y the salaries in full, and it atlniitted sufficient sums .sere collectible 
aud would be collected from the levy to pay the salaries, but contended 
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tlint it  was without po\\.er to Imrrow moneg to lrag the judgments for 
the salaries 0x1 the ground that such 11ayment was not for n necessary 
purpose. Const., Art. TII, see. 7 .  Held,  the levy of the tases had been 
approved by tlie qualified voters of the pity, and the city had thr nu- 
thority to horrow money to pay the judgments in :tliticipation of the 
coIlcctiol1 of the tases validity levied for that purpme, S. C. Codc. 2033. 

2. Mandamus d +Held: plaintiffs had present, clear, legal right to 
comlwl performance by city of legal clutl, and mandamus nas  proper. 

IIcld, mandamus ~vi l l  lie in a suit l ~ g  teac:l~crs :md others rmjrloyecl ill 
the city school s y ~ t e m  to compel a city to borrow money to pa7 ralid 
subsisting judgnierits obtained hy pl:~intiEs for their salaries, i t  \wing 
admitted that the citv had snfficiellt credit to borron- the sums nc.cess;irg, 
slid that sufficient sums were collectible and would be collectetl from the 
tnses levied for that Imrpose. and it 1)einq detrrmilied as  n matter of 
1:1w tliat the city had authority to I~orrow sums for tlle 1)urpose of  l~ayi116 
the judgments. 

APPEIL by defendant f r o n ~  S i d ,  I . ,  a t  1 G  , ipr i l  Special Term,  1934, 
of ~~IECKLESRTRG. Affirmed. 

T h e  judgment and  v r i t  of nianclainus i n  t h e  court belo~v is ac follows: 
"Tllese causes coming oil to he he:ird hcfore h i s  Honor,  H. I I o j l e  Sink,  
judge presiding a t  tlie 1 G  Apri l ,  1934, Special T e r m  of Alccklenburg 
Superior  Court,  upon  the  petitions i n  said caujes f o r  a n r i t  of man-  
daniue, and  t h e  three causes abovcl liamed having bee11 c o n d i d a t c d  f o r  
tlle l ~ u r p o s e  of this  hear ing  by  consent; and  t h e  defendant, pursuant  
to  order dated 16 Apri l ,  1934, signed by  the court i n  each of tlie above 
entitled cases, having produced a s tateniei~t  of uncollected scliool tases, 
and  the  court having h a r d  said c~onsolidated causes upon t h e  pctitioiis 
therein f o r  a m a n d a m u s ;  and  i t  being admitted by al l  par t ies  tha t  the 
judgnlents refcrred to  i n  the complaiilts i n  the f i ~ s t  t n o  sections a b o ~ e  
entitled were rendered upon obligations of the dcfeiidant fo r  par t s  of 
the salaries of the plaintiffs ill said ac t io i~s  a s  school teac1ic.r- ill the 
public schools of the ci ty  of C l ~ a r l o t t e  fo r  the  school year  1932-1933; 
and  tliat the judgmerit referred to i n  the complaint i n  the action of 
A. G. B r o n n  et  al., against the city of C'lmrlotte, was rendertd upoil 
obligations of the defendant fo r  salaries of the  plaintifis i n  said action 
as  janitors a n d  maids employed i n  the  operation of the  said schools 
fo r  said t e r m ;  ant1 tha t  said public sclioolu n e r e  operated dur ing  wid 
te rm under  charter  prorisions of the city of Charlot te  duly adopted by 
a r o t e  of the  people p r o ~ i d i n g  for  the establishment and  maintcnauce 
by taxat ion i l l  said c i ty  of said schools; and  i t  is f u r t h e r  admitted, 
pursuan t  t o  said charter  prolisions, and  within the  l imits  adopted by 
a r o t e  of the  people, taxes have already been levied i n  sufficient amourit 
t o  pay  said obligations upon xvhich said three judgments n e r e  rendered;  
a n d  i t  fu r ther  appearing to t h e  court f rom the  ztatenleiit protluced i n  
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court 1,- the defc i~dant  tha t  the tlr~fcntlant admits  that ,  a f te r  maliiug 
allonaiicr f o r  all  ui~collectible tasrs ,  there r c m a i ~ i  u ~ ~ c o l l e c t ~ t l  \c.l~ool 
t a w s  \ \ l~ ie l i  arc, collrcrible l c ~ i c d  u ~ i t l t r  said charter  p r t l r i> io i l~  atloptcvl 
by a ~ o t e  of the peoljle suf ic~ ic i~ t  to p a y  the wit1 t l ~ r e c  jutlgnlcilt.: a i ~ t l  . . 
i t  fu r ther  app t , :~ r i~ ig  to tlie court tha t  t l i ~  tlcfrntln~it,  upon a d n ~ l s ~ l t ~ l ~ ~  
r~iatle 111 ope11 court,  has  crcdit a lni lablc  to c m ~ b l c  it  to l)aJ- haid jutlg- 
n i c ~ ~ t s ,  nut1 i s  v illiiig to a \  a i l  i twlf of halt1 credit fo r  4 t l  purpovL,  
1 ) r o ~  itled it  is l e g a l l  a u t l ~ o r i ~ e t l  to  b o r i o ~ i  m o u e -  to llay said jutlgrut ~ t . .  
but that  t h e  tlcfeiltlulit cleclii~t>s to l ~ u y  -aid j u t l g ~ t ~ c l ~ t s  wlely u l x ) ~ i  tlicl 
g rou l~ t l s  tliat saitl jut lp~nents  a re  liot f o r  necwsary rxpeil.;os of tlic~ 
d t ~ f e ~ l d a n t ,  aiitl tha t  tlic t lefei i t la~~t  has  110 lc~gnl autliority to 11oiron 
rno~ley nit11 nllic.11 to p a y  w i d  judglneilts. 

"The  court t l ~ r l r e u l ~ o ~ i  mahcs the f o l l o v i l ~ g  f i ~ i d i i ~ g s  of f a r t  : (I) 'I'liat 
t h e  plaiutiffs ill tlie c a v  of I ) c a ~ l  Hamiuoiid c ' t  (11. r .  Ci  y of ('liarlotte, 
h a \  e a T alid jntlgnlent a g a i ~ i - t  the tlc~feildant iii t h i ~  $mil of $3.j,O32.23, 
docketed i n  Juclgmeilt Boob -2, S o .  1514, i n  the, officc of the clerli of tl1c1 
Superior  Court  of Xecklenhurg C ' o u ~ i t ~ ,  ali(l tliat saitl judgr~ient bears 
interest f r o m  t h e  date  ~t \ \as  tloc.kcted, ailel that  >aid. j u t l g i n c ~ ~ t  rcillaiiis 
unpaid.  T h a t  bait1 judgment n a s  ol~t,li~lecl u l m i  ohligatioilr of the (I('- 
feiitlniit fo r  salaries of tlw p l a i n t ~ f i s  i l l  wit1 +ui t  a &  1caclit .r~ 111 the 
public scl~ools of the c i t j  of ('liarlottc fo r  the  srhool p a r  1031-1933. 
( 1 )  T h a t  the plaintifis i n  tlie case of 1. 11. Elliott  ef u i .  r .  ( ' i ty  of 
C'liarlottp, l i a ~  c 3 T :did j u t l g ~ i i e ~ ~ t  ~ g a i i ~ s t  t l ~ c  defe~ldan t  ill the sum of 
$:3,bhl.l;7, docketed i n  J u ( l g i w n t  Book 4, S o .  1-1-62, ill 11e ofice of the  
clclrli of tllc Superior  C'ourt of i l l t~ckle~iburg C o u i ~ t y ,  a i d  tha t  said judg- 
m c i ~ t  1)cars i i~ te rcs t  froin t 1 1 ~  tlatc it  v a i  clocltetetl, a i d  :hat said juilg- 
1nr.iit rernai i~s ui~paicl.  Tliat saitl j n t l g l ~ ~ c n t  n.as obtniucd u p o l ~  obliga- 
tioils c~f the defr i~d: l~i t  f o r  salaries of the plaintiff> i n  saitl actiou nu 
sn l~~r i i i t e i i t l c~ i t s ,  hu.iiie>s man:ger, lncnibcrh of the metlicntd staff, super- 
visors, t eac l ic r~  a11t1 p r i ~ ~ c i p a l h  emploj-c~tl iii tllr city scllools of tlw c ~ t y  
of C'liarlotte fo r  the school year  1932-1933. ( 3 )  T h a t  t le plaintiffs i l l  

the suit of Al. G. Bron  11 c ~ f  a l .  1 % .  C'ity of Charlotte, l l a ~ l ,  a I nlitl jurlg- 
rrlent a g a i i ~ s t  the  defcntlant, ill t l lr  * u ~ ~ i  of $i.l$\.%, tlocketetl ill 
,Judgrnnit Book 4. S o .  1-264, iii t l ~ c  office of tllr cltlrlr cf the Superiol  
Court  of Mwklcnburg C'outit?, and  tha t  said juclgmelit bears i i ~ t e r e ~ f  
fro111 the date  it  n a i  doclieteci, and  tliat w1t1 jriilgiiicwt r m i a i n s  u i l l ~ a i ~ l  
T11nt said jut lgr i le~~t  T\ as ohtai~let i  u l~o l i  ohligatioiis of thr, tlcfcntlalit for 
salnr ie .  of the  ljlnintiffz iii said actioil as  ja11itor5, firtwlcli mid innids 
e i ~ ~ p l o ~ e c l  ill t l ~ e  scl iool~ of the  ci ty  of ( I~ar lo t te  fo r  tlic school year  
1932-1033. ( 4 )  T h a t  suff ic~e~it  taxes nllicli a re  collectibl(., I ~ a v e  already 
been l ( , ~ i e d  to pay all  of said juclgniei~t>. a l ~ t l  that  said t a w .  v e r e  
aut l~orizet l  by ~ o t e  of the people of the tlefeiidal~t c i ty ,  ant1 tliat tlie 
> r l i ~ o l s  of tlie c i ty  of ('liarlotte, a t  the  t ~ m e  the pla ntifl's ill e:rcll 
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of said actions were employed, and a t  the t ime they rendered t l i c i ~  
services, were maintainecl, and  tlie l~laint i f fs  n e r e  employed there i i~ ,  ill 
the capacities hereinbefore niplitiolird under  charter  provisions adoptetl 
by a ro te  of the people. ( 5 )  T h a t  the defendallt, city of Charlotte, up011 
its admission i n  open court, has  credit available to enable i t  to pay  soill 
judgments, and  is  willing to  avai l  itself of said credit fo r  said purpose, 
p r o ~ i d e d  i t  is legally authorized to borrow money to pay  said judg~nents  
but tlcclines t o  p a y  said jutlgiiients solely up011 the  grounds tha t  ?aid 
judgments a re  not for  necessary cspenses of the defentln~it,  and tha t  tho 
defendant lias no legal authori ty  to  borrov money with nhicl i  to pay 
said judgmelits. ( 6 )  T h e  court fu r ther  finds, both as a matter  of fact  
and of law, that ,  under  the conditions existing at  the t ime tlie plaintiffs 
n-ere employed and performed tlic sen ices  upon which w i d  judgments 
n e r e  obtained, the  expense of their  employinelit constituted a iiecessary 
expense of the  city of Charlotte. 

"Upon tlie facts  hereinbefore set out,  and  t h e  additional facts  alleged 
i n  t h e  complaints, and admitted ill tlie answers, as appears  of record, 
tlir court is  of the opinion that  the defendant, the ci ty  of Charlotte, lias 
authori ty ,  under  section 2033 of the C'onsolidated Statutes, to pledge i ts  
general credit and to borron. Inoney for  the  purpose of paying said 
ju:lgments, aiid tha t  i t  has  such power xhet l ier  tlic obligations upon 
Tr liich said judgments rest Tvere incurred for necesiarv expeiises or iiot, 
but tha t  the  fact  tliat they n e r e  incurred f o r  a necessary expense is, i n  
the  opinion of the  court, a n  additional ground, and the court is fu r ther  
of the opinion tha t  t h e  plaintifis a re  elititled to a n r i t  of inandamus 
directing the payment  of said judgments. I t  is thereupon considered 
a n d  adjudged as  fo l lons :  (1) T h a t  the  city of Charlotte has  the power 
t o  borrow money and to pledge i ts  general credit fo r  tlie purpose of 
paying the  judgments hereinbefore referred to. ( 2 )  T h a t  the said 
ci ty  of Charlotte, a municipal  corporation, is hereby ordered and directed 
t o  p a y  promptly the  judgmeiits referred to i n  the complai~i ts ,  and herc- 
illbefore referred to, together ~ v i t h  the interest thereon. (3)  T h a t  tlie 
defeildant p a y  tlie costs of the actions to be taxed by the clerk. 

H. ROYLE SISI~, J u d g e  P r e s d ~ n g . "  

T o  t h e  finding of the  court tha t  the  defendant has  legal authori ty  and  
p o r e r  to borrow money with which to pay  the judgments against it ,  
the defendant, i n  ap t  time, and to tlie signing of the judgment and  n r i t  
of mandamus,  the defendant i n  a p t  time. excepted, assigned errors  and 
appealed to  the  Supreme Court .  

J o h n  X .  R o b i n s o n  a n d  H u n t e r  M. J o n e s  for  p ! a i n t i f  
Br idges  d? O r r  for  defendcint .  
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CLARKSOS, J. I n  the case of Hammoncl c. City of ( 'harlofte, the 
plaiiitiff recovered judgment against the city of Charlotte for $35,032.25. 
I n  the Blliof t  case, for $31,881.77; in the Brown case for $3,188.86, a 
total recovery of $90,102.85. I n  the Hammond case, supra, 203 S. C., 
469. tlie defendant city of Charlotte appealed to this Court, we affirmed 
the judgment appealed from, as a valid and binding obligation of the 
city of Charlotte. The  plaintiffs were employed by the 3chool conimis- 
sioners as principals, teachers and in other capacities for the year 1932- 
1933, ill conforinance n i t h  the school law. The  plaintiffs hare  per- 
formed their duty and rendered the services required of them. The  
city of Charlotte levied a school t ax  of 25.75 cents on the 100 dollars of 
property to pay thc plaintiffs. The  defendant contends that  it cannot 
contract any debt, pledge its fai th or lend its credit or pay from its  
general funds, school teachers' and other employees' sal,uies, although 
reduced to judgment, and taxes lawfully levied therefor have riot been 
fully collected, but zre ample in amount to pay the same wllen collected. 
On the facts and circumstances of this case, we cannot so hold. Under 
legislative authority submitting the question to a vote of the people on 
the first Monday in June, 1880, a majority of the qua ified voters of 
tlie city of Charlotte, 816 voters-all with a single exceytion-roted in 
faror  of the measure to establish and maintain by taxation a system of 
graded schools iii the city of Chaylotte. I n  the case of Sormen t  t3. 
( 'harlotfe,  85 S. C., 387, this action of the roters was si~stained. Nor- 
inent brought an  injunctive proceeding to restrain the cc~llection of the 
tax which this Court denied. The  school commissioners met and or- 
ganized 16 January,  1882, and the graded schools of the city of Char- 
lotte were opened. On 2 January ,  1893, the qualified voters of the city 
of Charlotte voted an  increase of school tax  20 cents on the hunclred 
dollars on property and 60 cents on poll. 

Under the Code of the city of Charlotte (1931), "Public Schools," 
see. 91, is  the following: "That tlie city council of the city of Charlotte 
shall levy an  annual tax for tlie support and maintmance of said 
systrm of public schools ill the city of Charlotte, which annual tax shall 
not exceed thir ty cents on the hundred dollars ~ a l u a t i a n  of prol~erty 
and ninety cents on the poll." 

The defendant admitted: "It is  true that undcr section 206, chapter 
312, P r i r a t e  Laws of 1907, the defendant had the poner as follows: 
'That the board of aldermen of the city of Charlotte shall levy an annual 
tax for the support and maintenance of said system of p~ blic schools in 
the city of Charlotte, which annual tax  shall not exceed thir ty cents 
on tlie one hundred dollars raluation of property and ninety cents on the 
~1011.' 



N. C.] SPRISG TERX,  1934. 609 

T h i s  authori ty  Ivas also giren by  a r o t e  of the  qualified 1-oters under  
I 'rirate L a m  (Estrir S ~ s s i o l l )  of 1913. T h e  defendaiit rclies on Article 
1'11: section 7 ,  of thc~  C'onst i r~~tion.  which proritlcs ns fo1lon.s: "7 .  10 
tle11t o r  loan c x c ~ p t  b y  a ~ n n j o r i f ~ j  oJ  wfem.-so  county. city, ton-11, 
or othcr nluriicipnl corporatioli shall contract an:- d ~ l ~ t ,  plcdgr its 
fa i th  or loall i ts  i'retlit llor xh:111 a n y  tax be levied or collectetl by  a n y  
o f i c t ~ s  of thc same e s i y ~ t  f o r  tlic n c c e s a q -  expenses thereof, unless 
1,:- a ~ ~ t c  of the ~ l ia jo r i ty  of the  qualified ~ o t e r s  tl~erein." 

'J'11e coui? l~clon- fount1 2 s  n f a c t :  "T1i:tt sufficient t i ~ s c s  n-hich a re  
c~c~~llcctihle, h a r e  alrc-ally been le\.iecl to pay  al l  of .aid judgmeilts, and  
that  .;:aid t:iscs v e r e  autllorized by l-ote of t h e  people of the  ilcfentlnnt 
city. alitl tha t  tile .schools of tlie city of Cliarlotte, a t  the t ime  the  
plai~i t i f fs  ill each of saitl :cctiol~s were emploged, mitl :it the timc tlieg 
rclitlercd their  s e r ~ i c e r ,  were niaintaiiied, and the  plaint i f fs  m r e  em- 
ploycd therein, ill the capacities hereinbefore ine~itiolled under charter  . . 
I I ~ O T - ~ S ~ O ~  :~cloptetl I)? n Tote of the people. . . . T h e  espcllsca of 
t l ~ c i r  rmployinelit caoiistitutetl n l ieccssav espellsc. of tlic c i ty  of Char -  
lotte." 

T h e  f liilingli of fai't a r e  clvarly .sust:riiietl by tlie e ~ - i d e l i ~ e  i n  tlie record 
ali:l there can ~ J V  110 cluestio~l unclcr the  re11 settlrd law tha t  the plain- 
tiff's j u c i p e i i t s  a re  a ~ a l i d ,  l~illtl ing obligation of the  ci ty  of Cllarloite. 
S. C. Coclc, 1931 ( X i c h i e ) ,  s c c t i w  2933, i n  part ,  is a s  folloivs: "For  
tlie 1)urpose of p ~ y i l l g  a jui1grilc:iit reco~ered.  :rgainst a i n l ~ n i c i ~ ) a l i t y  or 
1~:1yilig tlic p r i n c i l ~ a l  o r  i u t ( w s t  of bo~itls (lue or to  bet~,onl(* (lut~ xvi:hi~i 
tn-o rilo~iths and not otlicrn.ise adequatc~ly pro\-itletl for,  a ~nuli ic ipal i ty  
i i i q i -  horron- ~liolley ill a ~ ~ t i i ~ i l ~ a t i o n  of the receil)t of either the r r w n u e s  
of tli:, f k a l  gctir in ~rllic.11 the i i l o n y  is borrowed or the rereiiues of 
the licst succectli~ig fiscal year," ete. 

autl that  i t  has  mc11 ~ ) I J \ \ Y T  xhet l ler  the  obligations u p o ~ i  n-llich said 
juclgrnerits rest Trerr. i l lc i l r l .~d f o r  IleCES3al.J. eSl)C'115C or ]lot, bllt that  the  
fact that  they n ere> inc1:1.1.!.11 for  a n e e e s s u -  eslmise is, ill tlir. opinion of 
the court,  an adtlitional ground, and  the  c20urt is fu r ther  of the opinion 
tha t  tlie plaintiffs a r e  entitled to a n-rit  of m a n h n u s  directing the  pay- 
uiellt of anid judgnlciits." 

I11 McQuillin X u n i c i l d  Corporat iom, Tol .  3,  par t  sectioli 2 3 2 ,  page 
903, speaking to the  s u l ~ j t ~ t ,  n.e find : "Reyuiriug a n  election to incur  
a n  intlebtediiess does ]lot i.t.cc.witate all election, aftpr a T-ote ill f a r o r  of 
incurr ing the i i ldi . l~tecl i~t :~~ ~ l ~ t e r ~ ~ i i ~ ~ e  w l ~ e t h e r  bonds sllall 1,r issued." 
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1 1 1  Bolich 7%. 1T'insfon-Salem, 202 N. C., 786 (788) : "A muliicipal 
corporation does riot contract R debt, withill tlle ineaiiiiig of section 7 
of Article TI1 of tlie Coristitution of this State, when uiider statutory 
antlrority it issues boiids to refund boiids which a t  the datc of the 
iesnalice of the refuntling bonds are valid and ellforceable obligations 
of the corporation. 44 C. J., 1132." 

The present action is onc. of mandamus, the issuai~cc~ of tlie u r i t  is 
proper n hen a party has a prcser~t, clear, legal right and i lies to compel 
a party to do that  which it is the duty to do ~ i t h o u t  it. lTmsteatl v. 
Board of Elections, 192 S. C., 139 (142). I11 the present x se ,  the plaiii- 
tiffs have a present, clear legal right and mandarnus lips to c o ~ ~ i p e l  the 
defendaiit to perform its duty and pay the plaintiffs the judgments re- 
covered against defendant. 

Tlie salaries of these teachers and others are lo11g past due. This 
Court has held that the judgnients obtaiired by plaintiffs are binding 
ant1 valid obligations of the city of Cliarlottc and tlie city must pay these 
jutlgmeilts aiitl sl~ould (lo so speedily. No class of our citizer~s have 
greatcr respol~sibilities aud duties to perform thali our school teachers- 
to theill a re  committed the children of the State, after they l e a ~ e  the 
home, for traiiliug, guidance and direction. The burden is great and i t  
is a mntter of common k n o w l ~ l g e  that  they have bornr, it  with com- 
meidable patience and fortitude. They are mostly brea 1 ~viiiners arid 
the payment of their reduced salaries is  naturally a great hindrance to 
efficiency a i d  peace of mind-so in~portai i t  in training the young. HOW 
call they pay for their daily bread if they are not pa id?  "The labourer 
i s  worthy of his hire." 

The judgnients and writs of inaildamus in the court telow are fully 
supported by the nell  settled law of this State. Tile judgment of the 
court below is 

Affirmed. 

SORTH C'AROLISA JOIST STC)CIi LAND BANK O F  DUIIHAJI v. J .  L. 
KERR A A D  HIS WIFE, SADIE A. KERK,  AXD OTHERS. 

(Filed 20 June, 1934.) 

1. Vcnue A a-Action hrld not to involve realty and was p1operly brought 
in count) in which corporate plaintiff maintained principal office. 

AII action in tlle nature of an accounting by a corl)omte plaintiff 
aglinst individual deferltlant> resicling ill another county in this State, 
in nhich ylnintiff seeks judgment on certain notes secured by a deed of 
tru.t executed by two of the clef'eudants, aiicl to have t ie indebtedness 
thus alleged credited with the amount of a judgment against plaintiff 
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obtained by the makers of the notes, and to restrain execution on the 
judgment and to set aside the assignment of the judgment by the makers 
of the notes to the other defendants, is properly brought in the count;r- 
in which the corporate plaintiff maintains its principal ofice. C. S., 4GD.  

2. Venue A d-Action t o  h a r e  judgment credited on debt  due by dc- 
fendant  t o  plaintiff judgment debtor, and t o  restrain issuance of 
execution need not be brought i n  county i n  which judgment was 
rendered. 

Plaintiff brought action praying judgment against two of defendants on 
notes executed by them and to restrain issuance of execution on a 
judgment against it obtained by one of the makws, ancl to have the 
amount of the judgment credited on the indebtedness due plaintiff. and 
to have the assignment of the judgment to the other defendants set 
aside, alleging that the judgment creditor was indebted to plaintiff 011 

the notcs in a sum in excess of the amount of the j u d ~ m e n t  and that 
he n a s  insolvent, and that the as\igneer of the judgment knew the 
facts nhen the judgment n a s  :rwigned. Held, plaintiff doer not seek to 
restrain execution on the eround that the judgn~ent n a s  void, or seek to 
attack the validity of the judgment, and tlle defendant's contention that 
plaintiff's remedy was by motion in the original cause is untenable, and 
the Superior Court of the county in nliich  lain in tiff maintain5 its principal 
office has jurisdiction although the judqment aqainrt plaintiE was ren- 
dered in the Superior Court of another county. 

3. Pleadings D b-Den~urrer on grounds of misjoinder of parties and  
causes held properly orrrruled.  

An action against the makers of notes for judgment in the amount 
thereof and to have a judgment obtained by one of the makers against the 
1:ayee credited on the amount due on the notes, and against the assignees 
of the judgment and the sheriff to set aside the assignment and restrain 
executioli on the judgment is not subject to demurrer for misjoinder of 
parties and causes, the 1)rincipal relief sought beii~g against the malwrs, 
and the relief sought againqt the other defendants being incidentnl thereto, 
and all defendants being necessary parties. C. S., 4.56. 

4. Execution E a-.Jud,ment debtor held entitled to restrain execution 
upon allegntions that  judgment creditor is  insolrent and is indebted 
t o  him in sum i n  excess of judgment, and  tha t  assignment of Judg- 
ment  was i n  bad faith and  not  fo r  value. 

Where a judgment creditor is inrlebted to the judgment debtor upon 
notes in a sum in excess of the judgmclnt, and the judgment creditor is 
insolrent, and ha.; assigncd the judgment to third person\, the jutlsment 
debtor is entitled to have execution on the judgment restrained to the 
hearing in his buit to recover ulion the ilotcs and to have the judgment 
credited on the amount due him and to set aside tlle as.iqninent of the 
judgment upon allegations that the l~art ies  had Inonledge of the facts 
and that the assignment \\as in bail faith and not for value, the judgment 
debtor being entitled to tlle relief sought if the a~cigniuent ih cleclnred 
void and set aside. 

APPEAL by defendants f r o m  Sinilnil-, J., at  Chamhers, in the  city 
of D u r h a m ,  on 10 Apri l ,  1934. F r o m  D r ~ ~ a a r .  Affirmed. 
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This action was begun in the Superior Court of Durham County, by 
summons issued on 10  Yovember, 1933. 

The  plaintiff i s  a corporation organized and doing business under 
the act of the Congress of the United States, with i ts  principal office 
in the city of Durham, Durham County, North Carolina. The  defend- 
ants are residents of Sampson County, North Carolina. 

I t  is  alleged in the complaint that  on or about 28 May, 1933, the 
defendants, J. L. Ker r  and his wife, Sadie A. Kerr,  for value received, 
executed and delivered to the plaintiff their promissory note for the 
sum of $8,500, which is now past due;  that  said note was not  aid a t  
i ts  matur i ty ;  and that  there is now due to the plaintif' by the said 
defendants on said note the sum of $7,896.8-1, with interest from 1 
June, 1929. 

It is further alleged in the complaint that  on or about 5 December, 
1925, the defendants, J. L. Kerr  and his wife, Sadie A. Kerr,  for 
value received, executed and delirered to the plaintiff the ( r  promissory 
note for the sum of $5,000, which is now past due;  that  said note was 
not paid at its matur i ty ;  and that  there is now due to the plaintiff 
by the said defendants on said note the sum of $4,378.08, with interest 
from 1 January,  1930. 

I t  is  further alleged in  the complaint that  a t  divers times, a t  the 
request of the defendants, J. L. Kerr  and his wife, &lie -1. Kerr,  
the plaintiffs advanced for said defendants the aggregate s u n  of $172.30, 
for the payment of premiums on policies of insurance, and also the 
aggregate sum of $241.08, for  the payment of certain taxes, which sums 
the said defendants agreed to pap to the plaintiff; that said defendants 
have failed and refused to pay said sums to the plaintiff; and that said 
sums are now due to the plaintiff by the said defendants. 

I t  is further alleged in  the complaint that  the defendant, J. L. I ierr ,  
has collected certain sums aggregating $300.08, ~ l i i c h  weie due to tlie 
plaintiff as rents; and that  said defendant has failed and refubed to 
pay or account for said sums to  the plaintiff. 

It is further alleged in the complaint that  in an  action begun a n ~ l  
pending in  the Superior Court of San~pson  County, ent tled, ",I. L. 
Kerr v. ~ o r t h  Carolina Joint  Stock Land Bank of Duiham," 011 5 
June, 1933, the defendant, J .  L. Kerr, recovered a judgraent against 
the plaintiff for the sum of $2,66i.SO, with interest from 1 February, 
1931, and for the sum of $200.34, v i t h  interest from 1 June, 1932; 
that  said judgment was by default final, because of tlie fzilure of the 
plaintiff to file an  ansn7er to the complaint xi thin the time requir+ hy 
statute; and that plaintiff's motion that  said judgment be sat :,bide 
because of its excusable neglect to file said answer n ithin SE it1 t i~lie as 
denied. See l i e w  r .  Bank ,  205 3. C., 410. That  at tlic time <aid 



N. C.] S P R I N G  TERM,  1934. 613 

judgment by default final was rendered in favor of the defendant, 
J. L. Kerr, and against the plaintiff, the said defendant was indebted 
to the plaintiff, as  appears from the allegations of the complaint, i n  a 
sum largely in  excess of the amount of said judgment. 

I t  is further alleged in the complaint that  after the said judgment 
by default final mas rendered and after plaintiff's motion that  the 
same be set aside was denied, the defendant, J. L. Kerr,  attempted to 
assign the same to his  attorneys, the defendants, Geo. E. Butler, and 
Algernon Butler, and his brother, the defendant, James S .  Ker r ;  that  
said assignment mas not made i11 good faith, for value, or without notice 
on the part of the said assignees of the purpose of the defendant, J. L. 
Kerr, by said assignment, to bar the plaintiff of its right, legal or 
equitable, to ha re  said judgment applied as a payment on the indebted- 
ness of the said defendant, J. L. Kerr, to the plaintiff; and that  said 
defendants, Geo. E. Butler, Algc~rnon Butler and James S. Kerr, are 
not purchasers for value, and without notice of said judgment. 

It is further alleged in the conlplaint that  on or about 28 Norember, 
1933, the defendant, J. L. Kerr,  or the defendants, Geo. E. Butler, 
Algernon Butler and James S. Kerr, as assignees of said judgment, 
caused an  execution to  be issued by the clerk of the Superior Court 
of Sanlpsoil County on said judgment to the defendant, L. C. Parker, 
sheriff of Sanlpson County, and that  said sheriff, under said executioii, 
has levied on eight tracts of land, situate in Sampson County, and owned 
by the plaintiff, containing several hundred acres, and has advertised 
said tracts of land for sale a t  the courthouse door in the tonn  of 
Clinton, on 1 January,  1934, to satisfy said execution. 

I t  is  further alleged in the complaint that  the defendant, J. L. 
Kerr, is  insolvent, and that  if the lands owned by the plaintiff are sold 
by the defendant, L. C. Parker,  sheriff of Sanlpson County, to satisfy 
the execution now in his hands, the plaintiff will suffer irreparable 
injury. 

On the facts alleged in the complaint, the plaintiff prays judgment: 
1. That the plaintiff recorer of the defendants, J .  L. Kerr, a i d  his 

vife,  Sadie A. Kerr, the amount of their indebtedness to the plaintiff, 
as alleged in the complaint in this action; 

2. That the assignnlent of the judgment recovered by the defendant, 
J. L. Kerr. against the plaintiff in the Superior Court of Sampson 
County to the tlefe~ldants, Geo. E. Butler, Algernon Butler and James S.  
Kerr, be declared void, and set aside; 

3. That  the defendant, L. C. Parker,  sheriff of Sampson Coulitg, be 
restraiuetl ant1 enjoined from selling the lands of the plaintiff in Samp- 
so11 County, under execution issued on said judgment; 
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4. That  the amount of <aid judgment be applied as :r payilierlt 011 

the judgrnent in this action against the defendants, J. L. Kcrr. and 
his nife,  Sadie A. I ierr ,  ailcl that plaintiff hare  such otlicr anel further 
relicf as it may be entitled to. 

The action n a s  heard on a demurrer to the complaint filed by the 
tlcfciitlants on tlii. grou~itl (1) that  the Superior ('ourt of Dl~r l iam 
County is ~vithout jurisdiction to enjoin the sale of land under ehecu- 
tion iskuetl on tllc jutlgniwt rcco~ercd in the Superior Court of Sampson 
County: ( 2 )  that there is a mis jo i l id~r  in the coinplsiiit t f  both llartie. 
:md causes of action; and ( 3 )  that the facts siatccl in the t~omplaint are 
not kufficimt to collstitute n cause of actin11 against tl e clef end ant^, 
Geo. E. Butler, Lilgernoll Butlcr, Jaincs S.  l ie r r ,  a l~ i l  L. C. Parker,  
sheriff of Saiilpsol~ County. 

At the lleariug, the plaintiff suffered a \oluntary lionsuit as to its 
cause of action agaimt tlie defendallt, J. L. Kerr, for moiley collected 
by the said defentlaiit and due plaintiff' as reute. 

The demurrer n as ox erruled : n temporary restraini ig ortler n a <  
continued to the filial hearing: and the defeiidalits appealed to the 
Sulxcrne Court. 

C'osrox, J .  This is ail action to recorer of the deftndant;, J. L. 
Kerr, and liis v i f r ,  Sadie A. I ierr ,  the amount of their iiidebtedness to 
tlie ~)lnilitlff', as alleged ill the complai~it, and to hare  the miount of 
the judgment nllicll the defcmdaut, J. Id. Krw,  has recw\eretl of the 
l~lnll lr~fi  ill tlic Supc>rlor ( 'ourt  of Sa l r lp~o i~  County a1111 ieil as a p~-- 
l l l~l l t  011 the judgri~ent ill this actioll. I11 ortler that it I I I V  hare  the 
relicf pr ayed for ~ i l t l l  resl~ect to said j u d g r ~ ~ e l ~ t ,  the ltlainl iff prays that 
tlie a>s~g~li i lcnt  of tlic jlldgliieiit hy the t l e f e ~ ~ t l a ~ ~ t .  J .  L. I ic r r ,  to the 
defendants, G1.0. E. Butler, Allgcrno~i Butler nlid Jamc., S. I ierr ,  bc 
declaretl 1 oitl aud set aside, ant1 that the di.felitl:rllt, L. C. I'arlwr, sliclriif 
of S m i l ~ w ~  C 'ou~~ ty ,  be restrained tuitl el~joiiied from >c>lling ul1clt.1 
executiou on said judgnlent, its 1:rlltls ill Snmpoi i  Couiit,~. The :tctioll 
is  111 the nature of an action for all accounting, and n a s  begun and 
I\ a i  p ~ d i i ~ g  in the Superior Court of l h r l i a m  County, n lien tlic judg- 
niel~t  ox erruliilg the cleniurrer. atid co~ ta in ing  the tenlpornr~- re-traniing 
order n as rendered. 

The  plaintiff is a corporation, orga~lizetl and doing l usiness under 
thc lan q of the 1-l~ited States, TI it11 1ts pri i~cipal  ofire 11 tlie clty of 
l h r l l a n ~ ,  111 Durham County, Sort11 Carolina. The dcfelidalits are 
citizells of this State, a i d  reiir!ents of San lp~on  Coil ity. Z)~i r l la~n 
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County is the proper venue for the trial of the action (C. S., 469, JIo?.+- 
g a g e  Co. c. L o n g ,  205 N. C., 533, 172 S. E., 209, S m i t h - D o u g l a s s  C O .  z.. 
H o n e y c u f f ,  20-1 S. C., 219, 167 S.  E., 810)) and the Superior Court 
of said county has jurisdiction of the action, certainly, as to the de- 
fenctants. J. L. Kerr  and his wife, Sadie A. Kerr .  

The plaintiff does not in its coml~laint attack the judgment which 
the tlefendant, J. L. Kerr ,  has recovered against it in tlie Superior 
Court of Sampqo~i County, or attempt to impeach its ~ a l i d i t y .  I t  con- 
cedes that said judgment is conclusive and is not subject to any defense 
TT hich it may haye llad the right to interpose in the actioii ill which it 
n as relldered. The  principle that tlie ~ a l i d i t y  of a juc!gment may be 
challenged by a party to the action in which it was rendered, and that 
an execution to enforce such judgment may be recalled or set aside, only 
by a motion in the actiou in which the judgment was rendered, and 
not by an independent action, is not applica1)le ill the illstant case. The 
principle is applicable only n here the party against whom the judgnlent 
v a s  rendered, seeks to attack the judgnlent 011 the ground that on the 
facts alleged, the judgment is void or roidable. The contention of the 
defendants that the Superior Court of Durham County was nithout 
jurisdiction of this action cannot be sustained. 

S o r  can the contention of the defendants that there is a n~isjoinder 
in tlie complaint of parties and causes of action, be sustained. The 
principal relief sought i n  the action by the plaintiff is against the 
defendant, J. I;. Kerr and liis nife,  Sadie A. Kerr .  The relief sought 
against the otlier defeiidants is but incidental to the relief sought against 
their codefeaclants, and may be had in this action. ,111 the defendants 
are proper and ~ lecessay  parties to the action. C. S., 436. 

This is an action for an accounting between the plaintiff and the 
defendant, J. L. K e n ,  71-ho has a judgnlent against the plaintiff, which 
he is seeking to enforce by execution. I n  view of tlie insolx-ency of the 
said defelldal~t, the plaintiff is entitled to have the a m o u ~ ~ t  of said 
jutlgme~it, if the a & p n e n f  is  declared void and set aside, applied as a 
payment on the indehtecl~iess of said defendant to the plaiu~iff ,  and to 
t l ~ t  end to hnx e the defendants restrained and e~ijoined until the final 
Iiearil~g from collecting tlie judgn?ent Ly execution. The facrs alleged 
in  the complaint are sufficient to constitute a cause of action. See 
ST'l.ig?lt r .  X u o n e y ,  28 S. C., 23; S o b l e  c. IIoxard,  3 S. C., 14 ;  
O d o m  c. ; l t f a u a y  (Ga. ) ,  l 5 i  S. E., b;l, 15 C. J . ,  1145, section 597. 
There is 110 e rmr  in the judgmmt.  I t  is 

Affirmed. 
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WILLIAM S. LAMBERT r. CHARLES CARONSA. 

(Filed 20 June, 1934.) 

1. Appeal and E r r o r  F + 
An exception to the admissioli of certain testimony in this case held 

waived by admission of other testimony by the witnew on the same 
subject without objection. 

2. Evidence K -Xonexpert may testify from observation t h a t  shouldrrs 
of road were wide enough t o  park car  and  a s  t o  direction of skid 
marks. 

The admission of testimony of a witness in response to questions by 
the court to the effect that  in witness's opinion the shoulders of the 
road a t  the scene of the accident were sufficiently wide to park a car 
on, and that the skid marks on the highway pointed towards defendant's 
car, and as  to the position of the car when struck as  indicated by the 
skid marlis, is held not error, i t  being compctent for a nonespert witness 
to testify from observation a s  to facts observed and inferences there- 
from which a re  so usual and natural, or instinctive as  to accord with 
general experience. 

3. Automobiles C e-Flat t i re  will not excuse parking of ca r  o n  hard 
surfacc where shoulders of road a r e  sufficiently wide. 

The charge of the court upon the law prohibiting the parking of cars 
ul)on the hard surface of a higli~ray nhere the shoulders of the road are  
sufficiently wide. N. C. Code, 2621(66) ( a ) ,  mill not be htld for error for 
the failure to instruct the jury upon the prorision in subsection (c )  of 
the act exempting from its operation cases where a car is disabled i11 
such a manner as  to make it impossible to avoid parkins: it temporarilj 
on the hard surface, where the defendant's only evic1en1.e in excuse of 
such parking n as that he had a flat tire, such eviden~e being insufficient 
to 111 ing defentlant within the exception. 

4. Same-Parking on highway in violation of s tatute  is negligence aud 
contributory negligence i n  failing t o  avoid collision held for  jury. 

The parltiug of a car on the hard surface of a highnay at  night without 
a tail light in violation of S. C. Code, 26%1(66) ; ($9)  ( a )  ; (N), 
~ros imate ly  causin;. personal injury to  lain in tiff and damage to his car 
11 hcn the car 1)laintiR \T as driving colliclcd n i th  the real of defendant's 
l~arlred car, is sufficient to sustain the jurg's affirmatire answer upon the 
issue of actionable negligence, and tlie question of defendant's contiibu- 
tory negligence in failing to see the parked car under tht. circumstance\ 
in time to hare avoided the collision, n a s  a l w  properly submitted to the 
jury. 

5. Appeal and  E r r o r  F b- 

Defendant's esception and assignmen1 of error to the court's chnrge 
on the issue of damages held fatally defective as  a "broadside" exception 
in failing to sl~ecitically point out tlie matter conlplained of. 
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6. Appeal and Error J e- 
The court's charge to the jury in this case held not to contain reversible 

or prejudicial error warranting a new trial, the charge being construed 
as a whole. 

7. Trial G d- 
An affidavit in regard to what a juror said in the jury room while 

discussing the case is held incompetent to impeach the verdict under 
the rule that jurors may not impeach their own verdict. 

SCHENCK, J., took no part in the consideration or decision of this case. 

BPPEAL by defendant from Sindair. J., and a jury, at  October Term, 
1933, of CLXBERLAKD. N O  error. 

This is an action brought by plaintiff against defendant for actionable 
negligence alleging damage. The defendant denied negligence and set 
up a counterclaim for actionable negligence against plaintiff alleging 
damage. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. V a s  the plaintiff injured through the negligence of defendant, 
as alleged in the complaint? Answer : Yes. 

2. Did plaintiff by his own negligence contribute to his injury, as 
alleged in the answer? Answer : NO. 

3. What amount, if any, is plaintiff entitled to recorer of the defend- 
ant ? Answer : $5,000. 

4. Was defendant injured through the negligence of the plaintiff, as 
alleged in the answer? Answer : SO. 

5. Did defendant, by his own negligence, contribute to his own in- 
jury, as alleged in the reply? Answer : Yes. 

6. What amount, if any, is defendant entitled to recover of the 
plaintiff? Answer : 9 ,  

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones and necessary 
facts will be set forth in the opinion. 

Dye & Clark for plaintiff. 
Downing & Downing and W .  E. Kindley for defendant. 

CLARKSON, J. The evidence on the part of plaintiff was to the effect 
that he was a sergeant in the United States Army and had been in the 
Army for over a quarter of a century. At the time of the injury com- 
plained of, he was 59 years of age. On 31 March, 1933, he was on his 
way from Fayetteville to Fort Bragg between 10 and 11 o'clock at  
night, driving at  a moderate rate of speed, a Chrysler car, 1930 model. 
There was quite a bit of traffic as it was pay day. H e  had to tip his 
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lights f requent ly to  keep f r o m  blinding people. Close to  the Non-  
comn~issionecl Officers Club, he  had  just met  a car  and  wa. going down a 
s t raight  incline of t h e  road, had  to t i p  h i s  lights dowil and  on t h a t  
account x a s  very careful.  H e  TI a s  on t h e  right-hand side of the concrcte 
h i g h n a y  ( 1 8  feet wide), the  rea r  end of a ca r  loorne~l u p  r ight  i n  
front  of him, i t  appeared to be stopped, h e  was close to  it ,  taking his  
foot off the  accelerator, he t r ied to  throw the car  ol-er, hut 11e (lid not 
Ilarc t ime un t i l  he  was almost upon i t ,  and  his  ca r  struck the  rea r  
end of the ca r  and  knocked i t  a considerable distance. H i s  left knee 
was  in jured  and  his  head n e n t  forward and knocked t h e  windshield 
out and  gave hiln a severe lick on the head and  cu t  his  nose. H r  was 
knocked illto a kind of daze. I t  was ~ e r y  dark, h e  saw no lights on tlie 
parlred car,  just the  back of the ca r  loomed i n  f ron t  of lis headlights. 
T h e  car  t h a t  he  s t ruck appeared to h i m  "right q u a r t  on the llard 
surface." H e  n a s  not t l r i r ing ore r  30 or  35 miles a n  hour, "was dr iving 
q lo~r ly  and carefully," n a s  not i n  a -  h u r r y  a i d  had  driven a car  about 
1 2  yeari .  H i s  car  was  seriously damaged and his  estlniate a s  to thc  
amount  of damage n a s  $250.00. H e  remainxl  i n  the  llo<.pital f rom 31 
Xarcl i ,  to  4 May.  

As to h i s  ill jury, plairitiff ter;tifietl, i n  p a r t  : "I Call walk fa i r ly  good 
but can't t ake  u p  a double tiin(&, as  n e  call i t  i n  tlie Army.  I f  I bar< 
to h u r r y  and  t:~ke u p  double time, I can't  do that .  I h a l e  clone 110 

mountrd d u t y  and  was excused f r o m  mounted duty.  . . . \Ye were 
to  go out on range and  I n a s  detailed to go out and  I mounted a gentle 
liorsc, h t  it  was ra ther  difficwlt to pul l  myself u p  v it11 t h a t  leg, but 
ortlinarily I can n a l k  fa i r ly  well. I t  takes spells of popping. I t  pop* 
e ~ c r y  tlrne I b e ~ ~ t l  m y  knee. . . 31y duties require me  to ride a 
horae i n  a n y  ~nountecl organization. H a ~ e  beell in the present inouiite~l 
o r g a ~ i i z ; ~ t i o ~ l  tha t  I a m  lion. in ,  hilice 3Iarch.  1922. I l n v e  to reenlist 
tlie 12th of nest  i lp r i l  before I can be retircd. T o  reGnlist, I have to 
undergo a physical examination." 

T lw t c b t i n i o ~ y  of plai l~t i f f  as  to tllc fact : .at  lip had to reknlibt tli,. 
12th of Apr i l  before he  could be retired a i ~ d  t o  r ~ ~ e n l i s t ,  11e li,itl to 
undcrgcr a physical examination was unobjected to by dr>fenda~lt .  T h e  
suhstqucvit t e s t i n ~ o ~ i y  aloiig the  same line, explanatory to the a b o ~  c, n as  
objectd to 117 tlcfendant and :tsiigninents of e r ror  duly made. W e  do 
not tllinli tha t  t h y  can be sustained. 

\Vc do not th ink  that  tlie eridencc objccted to is nlatclially different 
f rom rlint unobjected to. I n  h ' l~c l t on  1 , .  R. R., 193 X. C., 670 (674).  
i t  is  said : " I t  is thoroughly established i n  this S ta te  tha t  ~f ilicoml)etcni 
evidence is admit ted o w r  objection, but tlie same eridencae has thereto- 
fore or thereafter  been g i r e n  i n  other  par t s  of the exan~ina t ion  without 
objection, t h e  benefit of t h e  exception is ordinari ly  lo<.t.,' S u n r e  7.. 
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Ferfilizer C'o., 200 N .  C., 702 (708) ; Bateman v. Brooks, 204 =\T. C., 
176 (185). 

Corporal Henry  E. Welch, a witness for plaintiff, testified, in pa r t :  
"The skid marks showed that the riglit wheels of the Pontiac (defend- 
ant's car)  were sitting about an  inch to the left of the right-sidc of 
the hard surface road on the pavement." 

Na jo r  Philander C. Riley, a witness for plaintiff, testified, in par t :  
"The car x i s  sitting a t  10 f w t  from the side of the road and looked 
as if it  had been violently struck in the rear. The skid marks that I 
paw were about 18 inches to t n o  feet long. They were heavy skid 
marks." Questions by the court :  "Q. Were they tire n ~ a r k s  up011 the 
hard surface? Answer: I took then1 for such. Q. Would the rnarks 
indicate that  all four wheels or all four parts of the wheels nere  on the 
hard surface? Answer: I would judge all four ~v l i ee l~ ,  sir. The first 
skid mark I would judge, 7vas about 10 inches from the east edge of 
thc hard surface, there were two parallel skid marks, about 3 feet apart. 
The western skid mark n a s  about 5 feet, 10 inches from the eaqtcrn side 
of the road. They were parallel marks about 5 feet apart. Q. Did thoqe 
skid marks point toward or away from the car you sav- that hat1 been 
nreckecl? Answer: I would say that they pointed towards the car, 
I judge. Qucstioli by the court :  Q. T h a t  do you mean when yon say 
you judge, do you mean that is your opinion? A\nswer: yes, sir. 
Statement by vitness, will say:  I n  my opinion it was in  tlie directior~ 
in which the car was headed. I obserrcd the shoulders of thc  road 
a t  that point. TT'ithout any dou1)t they \\-ere wide enougli to d r i v  a 
car on and get all four nheels completclg off ~ r i thou t  any drop to tlie 
side. I would say that they n e r c  approximately 8 feet vide." 

To the foregoing questions and answers, the defendant objected and 
assigned errors. TTTe do not think that they can be sustai~icd. Tn 
l i e p l ~ y  v. l i i r k ,  191 K. C., 690 (69-1). xve find: "The n-it~less lrncn 
the road and was familiar with the conclitions and could state tlie far;$ 
from personal observation. T h e r e  an  inference is so ubual, natural, 
or instinctive as to accord with general expericnce, its statenicnt is 
received as substantially one of fact-part of the common stock of 
kno~vledge.' 22 C. J., p. 530, citing numerous S o r t h  Carolina cases." 

I n  Tl'illis z-. A-ew Bern,  191 N .  C., 507 (;I$), citing llulnerous 
authorities it is  said:  "In addition, a nonexpert witness who has 
observed a place, can from his observation and acquaintance, testify 
as to such matters of fact  depending on his ordinary powers of observa- 
tion." 

K. C. Code, 1931 (Xichie) ,  section 2621(66) ( a )  and (c)  are as 
follows: "(a)  No person shall park or leave standing any vehicle, 
~vhether attended or unattended, upon the pared or improved or nlairl 
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trareletl portion of any highway, outside of a business or residence 
district, when it is practicable to park or leave such vehicle standing 
off the paved or improred or main traveled portion of such highway: 
provided, i n  no event shall any person park or leave standing ally 
vehicle, whether attended or unattended, upon any highwag unless a 
clear and unobstructed ~ r i d t h  of not less than fifteen feet upon the 
main traveled portion of said highway, opposite such standing vehicle 
shall be left for free passage of other rehicles thereon, nor unless n 
clear riem of such 1-ehicle may be obtained from a d~stance  of tn.o 
hundred (200) feet in both directions upon such higliway : P r o ~ ~ i t l i d ,  
fur ther,  that  i n  no event shall any person park or leave standing any 
vehicle whether attended or unattended upon any highway bridge." 

"(c) The  provisions of this section shall not apply to the driver of 
any vehicle which is  disabled while on the paved or improved or maill 
t r a ~ e l e d  portion of a 11ighway in  such n l amer  and to such extent that 
i t  is impossible to aroid stopping and temporarily learing such veliicle 
i n  such position." 

The court below charged the lalr- fully a? set forth under ( a )  s u p  c ~ .  

Defendant contends that the court below o~nittecl to c'large the lan 
under ( c ) .  We see no error i n  the exclusion of (c)  ri the charge. 
The entire evidence of defendant was that he had a "flat tire," a 
"puncture." The t ire was deflated a i d  it v a s  iiecessai.7 for him to 
stop, in so doing, he should hare  complied IT-it11 the rule 01' the road ( a ) ,  
supra, the evidence in  no way brought him under the provisions of (c) .  
X o  one testified the Pontiac x a s  disabled in any nlanncLr except by n 
flat tire, or that  it could not hare  been stopped so as  t ,  leave fifteen 
unobstructed feet for the passage of the Chrysler. The  defense below 
v a s  that 1 5  or more feet were in fact left clear on the hard surface. 
But  this defense the jury ignored by the l-erdict. 

C. Code, 1931 (Michie), 2621(89) ( a ) ,  is  as follows: " (a)  When 
1-ehicles must be equipped. E r e r y  vehicle upon a lligh~v,*y within this 
State during the period from a half hour after sunset to a half hour 
before sunrise and a t  any other time when there is not sufficient light 
to render clearly disceriiible any person on the highv-ay a t  a distance 
of t ~ o  hundred feet ahead, shall be equipped with lighted front and 
rear lamps as ill this section rcspectirely required for d fferent classes 
of vehicles and subject to exemption with reference to lights on parked 
vehicles as declared ill section 2621(94)." 

Section 2621(94), is as follo~vs: "Whenerer a rehiclc. is parked or 
stopped upon a highway whether attended or unattend,?d during the 
times mentioned in  section 2621(89), there shall be displayed upon 
such vehicle one or more lamps projecting a white light risible under 
normal atmospheric conditions from a distance of five hundred feet 
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to the front of such rehicle and projecting a red light visible under like 
conditions from a distance of fire hundred feet to the rear, except that  
local authorities may provide by ordinance that  no lights need be 
displayed upon any such vehicles when parked in accordance with local 
ordinances upon a highway where there is  sufficient light to reveal 
any person within a distance of two hundred feet upon such highways." 

The eridence on the part of plaintiff n-as to the effect that  clefendaiit 
had no tail light burning. I11 TT7i71ianzs c. Express  Lines ,  198 S. C., 
193 (193-4), i t  is held : "Eridence tending to show that the plaintiff's 
autoniobile collided with defendant's truck parked partly across the 
1lig.hway on a dark night without a tail light in ~ i o l a t i o n  of statute, 
causing personal injury to the plaintiff and damage to his car, is 
sufficient to sustain an affirnlatire answer upon the issue of defendant's 
actionable negligence. 

"Contributory negligence of the plaintiff will not be held to bar 
recovery as a matter of law when an  inference in his fayor is per- 
niissible from the evidence, and ill this case n-here tlle defendant liad 
parked its car on a dark night upoil tlie side of the highway without a 
tail light, and there is  a reasonable inference that uncler the esistiiig 
conditions the plaintiff could not have seen the truck ill time to h a w  
avoided the injury, in the exercise of ordinary care, the question of 
contributory negligence upo11 the issue is for the determination of the 
jury." 

011 the issue of damage, we think tlie esceptio~is and assigilnimts of 
error a '(broadside." I11 Razcls a. Lupfon, 193 S. C., 428 (430), it  is 
said:  " In  G w a l f n e y  v. Assurance Socie ty ,  132 PIT. C., 11. 930 (rehearing 
denied, 131  S. C., 552), coilstruing this statute, this Court said:  'Each 
exception to  the charge is required by the statute (The Code, see. 550, 
now C. S., 643), to be stated separately in articles 'nunibered,' and no 
exception should contain more than one proposition, else it is not 
'specific,' and must be disregarded.' 

"Errors must be specifically assigned. A n  'unpointed broadside7 ex- 
ception to the (charge as giren7 will not be considered. XcK- innon  1 % .  

X o i ~ i s o n ,  104 S. C., 35-1. Exceptioil to the charge of tlie court i11 
general terms, not sufficiently specific to call the attention of the court to 
the particular point claimed to be erroneous, cannot be considered by an  
appellate court," citing a wealth of authorities. 

I n  8. v. B i t t i n g ,  post, 798, S t a c y ,  C. J., again calls tlle professioii's 
attention to the Ruzcls case, s u p m  Taking the charge as a whole, 
based on the evidence, if error, we do not think it such reversible or 
prejudicial error that would warrant a new trial. 

The  affidavit i n  regard to what was orerheard-as to what a juror 
said in the jury room discussing the case, n.as incompetent to impeach 



622 I N  THE SUPREME COURT. [a06 

the wrclict. BaX,cr 2.. TT'inslow, 181 S. C'.,  1 ( O ) ,  i t  iq said : "111 effect, 
:1llon- jurors  to  impeach their  owl1 verdict,  n h i c h  they c.:mnot do." 
Lttrttbrr C'o. 2 , .  Luinlier C'o., I S 7  S. C'., 417 (418) ;  C ' u m p l ~ ~ l J  1 . .  R. I:, 
201 S. C., 102 (105).  1 1 1  the jutlpnient of the court I~elon-, n e  find 

S o  error .  

~ C H E S C K ,  J., took no par t  ill the co~~s ic lc ra t io~ l  o r  t l e c i s i 3 ~  of tlii. c : ~ ~ c .  

(Filecl 20 June, 1'334.) 

1. r\pptvtl and  Er ror  J g-Consideration of issue based on cause of action 
abandoned dnring trial lirld not necvssaq t o  decision of appeal. 

Wherc ~ilairitif  alleges two causes of action. but nlqxl.e~itlg al)antlolls 
the secoi~d and fails to tc3ntler an issur ;IS to tl:~magt,s th~rw111 :111(1 tlit' 
court f:rils to submit sucli issue to tlie jnry, t l ~ c  iiilsner c ~ f  tlie jury to a 
l~ r io r  issue hsccl esclusirely on matters ~~er ta in ing  to the wuse of ;1ctio11 
al~a~~tlonecl iieetl not bc consitlerrtl ill dccitlil~:: tlie qu(,stions i~ivolvtd ill 
tll? a~l~lt~:ll .  

2. Courts A a-Snm clcniandcd in good fai th  held t o  exceed t n o  l~untl icd 
dollars and Superior ('ouvt has  jurisdiction. 

3. Insurance W (I-Measure of damages for  wrongful c3ancellation of 
policy. 

111 an action to recover asainct iusnrer for its wrongCnl cancellation 
of a l~olicy of insurance plaintiff m:lJ recoler the *umi  liaitl I I ~  liim 
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as  premiums on the lrolicy if lie so electq, or in proper cases lie may 
recover the value of the policy a t  the date of cancellation, or the sum 
1)resently required to obtain like protection for 1)laintiff. 

4. Appeal and Error J e- 
Escel)tions to the court's charge in this case are  not sustained, it ail- 

l~earing tliat al~pellnnt n a s  not l~rejudiced by the instructions given. 
SCIIESCK, J., took no part in the cc~niideration or decision of this case. 

,IPPEAL by defendant f r o m  StacX., J., a t  February  Term,  1934, of 
GASTOT. SO error. 

T h i s  is a n  action to rccorer damages for  t h e  nroiigful.  v i l fu l ,  
r van ton and malicious cai~cellatioii  by the dcfex lau t  of three policies of 
insurance on the life of the  plaintiff issued to liim b ~ -  the defeiidant, 
~ n t i  also to  recover on one of said policies fo r  a disability resulting froin 
a n  i n j u r y  to plaiiit i8's hand.  

I11 his co~iiplaint ,  the plaintiff alleges tliat f r o m  tlie issuance of said 
policies to  their  cancellatioil, 11c> paid to the  defendant the sum of 
$163.20. as  premiums on said policies: and tha t  he is entitled to rWOW1. 
the said sum as his  actual  damages resulting f r o m  the  cancellation of 
said policies by the defendant. H e  also alleges that  i n  additic:i to his  
actual  damages, lie is entitled to  recorer of the  defendant the sum of 
$500.00, as p u n i t i r r  damages, f o r  the  rrasoli that  the cancellation of said 
policies by the defenda l~ t  was not only wrongful am1 unlan-ful, I ~ u t  also 
wilful,  wanton and  malicious. 

H e  fur ther  alleges tha t  while said policies were i n  force, lie suffered 
a disability, rcsulting f r o m  all i l l jury to his h m d ,  and  that  by the 
tcrnls of one of said policies, h e  is entitled to recorer of the defendnut 
on accoulit of said disability the  sum of $6.00. 

111 i ts  answer, tlie defendant admits  the issuance and  cancellatiou of 
said policies: of insurance, and  the payment  hy tlie plaintiff as  premiums 
on said policies, pr ior  to their  cancellation, of the suiii of $168.20: it  
c!enies. h o n e w r ,  tha t  thc cancellati011 of said policies v-as wrongful and 
un lanfu l ,  or v i l fu l ,  wanton and  malicious; it  also denies that  i t  is 
liable to plaintiff fo r  the  disability resulting f r o m  all i n j u r y  to his  
lland, a s  alleged i n  the  complaint.  I t  prays judgnlei~t  that  tlie p l a i ~ ~ t i f f  
recowr  notliilig by his action, and  tha t  it recorer its costs. 

A t  t h e  t r ia l ,  tlie eridence f o r  the plaiiitiff tended to show tha t  tlie 
defendant issued to the  plaintiff three policies of insurance 011 his life, 
one dated 1 4  Apri l ,  1 9 2 4 ;  one dated 1 8  February ,  1924;  and one dated 
30 S o r e m b e r ,  1931;  tha t  the premiums on said policies were payable 
veekly, the total  amount  of said p remiums being seventy cents per 
week; a i d  that  some t ime i n  X a r c h ,  1933, t h e  defendant, over the 
protest of the  plaintiff and without his  consent, canceled all  of said 
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policies. At  the date of such cancellation, the plaintiff paid to the 
agent of the defendant the sum of $1.75, which sum was sufficient to pay  
the premiums then in arrears, and to keep the said policies in force. 

There was eridence tending to show that  the defendtint had issued 
to the wife of the plaintiff poliries of insurance on her life, and that  the 
premiums on said policies were i n  arrears in March, 1933; and that  the 
agent of the deferidant refused to accept from the plaintiff the sum 
required to pay the premiums then in arrears on the policies issued to 
him, unless plaintiff also paid the premiums then in arrears on the 
policies issued to  his wife. The  plaintiff testified that  the agent of the 
defendant refused to apply the sum of $l.'i5, which he h : d  paid to said 
agent, in payment of the premiun~s  on his  policies, but returned said 
sum to plaintiff, and canceled his policies, as well as tlle policies on the 
life of his  wife. Because of h is  advanced age and physical infirmities, 
plaintiff has been unable to  procure other policies on his  life. 

There mas also e~ idence  tending to show that  while the policies issued 
to the plaintiff by the defendant were in  force, plaintiff suffered an 
injury, which caused a disability which was covered Ey one of said 
policies; and that defendant wrongfully refused to furnish to the plaintiff 
blanks on which he was required by the terms of said policy to niake 
proof of his loss. The  amount which plaintiff was enti,led to recorer 
on account of such disability was $6.00. 

There was also evidence tending to show that the total amount of tlle 
premiums paid by the plaintiff to the defendant on said policies, prior 
to their cancellation was $168.20. 

At the close of the evidence for the plaintiff, the defendant demurred 
o re  tenus to the complaint, on the ground that  the S u p e ~ i o r  Court was 
~vithout jurisdiction of the action, for that  the amount involved was 
less than $200.00. The demurrer was overruled, and defendant excepted. 

The evidence offered by the defendant tended to  how that  the 
cancellation of the policies on the life of the plaintiff mas not wrongful 
or unlawful, but was in  accord with the terms and pro>-isions of said 
policies, and was a t  the request of the plaintiff, who h:rd advised de- 
fendant that  he was unable to pay the premiums in arrears at the date 
of said cancellation. 

No issue involving punitive damages was tendered by the plaintiff 
or submitted by the court. The issues submitted t o  the jury were as 
follows : 

"1. Did the defendant wrongfully refuse to give the. plaintiff the 
forni for proof of claim for in jury  to his hand, as  alleged in  the 
complaint ? Answer : 

2. Did the plaintiff on March, 1933, pay or tender to defendant's 
agent the sum of $1.75, which would bring plaintiff's policies within 
the grace period of said policies? Answer: 
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3. Did the defendant ~vrongfully cancel or suspend the policies of 
the plaintiff as alleged in the complaint? Answer : 

4. Did the plaintiff pay the premiums on his  policies as provided in 
said policies, for his benefit and protection, in the approximate sum of 
$168.00 ? Answer : 

5. What  amount, if any, is plaintiff entitled to recover of the de- 
fendant ? Answer : 9 ,  

I n  its charge to the jury, the court stated the contentions of both 
the plaintiff and defendant with respect to each of the first four issues 
and fully instructed the jury with respect to the law applicable to each 
of said issues. The  court then instructed the jury with respect to the 
5th issue, as follo~vs: 

"If you answer each of the first four issues, 'Yes,' in favor of the 
plaintiff, then the court instructs the jury to ansmer the 5th issue, 
'$168.20'; but if you answer the said issues 'NO,' or any oiie of them 
'So,'  you will answer the 5th issue, 'Sothing.' The  defendant excepted 
to this instruction. 

After the court had concluded its charge, but before the jury had 
retired, counsel for defendant stated to the court, in the presence 
of the jury, that  defendant contended that  its agent did not refuse to 
allow plaintiff to pay premiums on one or any number of the policies, 
but that  it refused to  accept the sum of $1.75, as the full amount due 
as premiums on all the policies. The  court then said to the jury:  

"Yes, gentlemen, the defendant contends that, and offered evidence 
to support that  contention. I f  you find with them, you will answer 
at least some of these issues in  the negative." The defendant excepted 
to this instruction. 

The jury answered each of the first issues, 'Yes," and the 5th issue, 
"$1 68.20." 

From judgment that plaintiff recover of the defendant the sum of 
$168.20, together with the costs of the action, the defendant appealed 
to the Supreme Court. 

TV. H. Sanders  for p l a i n t i f .  
Bulzvinlcle & Dolley for defendant.  

COKKOR, J. TWO causes of action are alleged in the complaint in this 
action. On the first cause of action, the plaintiff seeks to recover dam- 
ages, both actual and punitive, for  the wrongful, wilful, wanton and 
malicious cancellation of the policies of insurance on his life issued to 
him by the  defendant. On  the second cause of action, he seeks to 
recover the amount of his claim for a disability resulting from an  in- 
jury to his hand, which was covered by one of said policies. The second 
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cause of action was apparently abandoned by the plaintiff at the trial. 
K o  issue was tendered by the plaintiff or submitted by the court, in- 
volving the amount, if any, which the plaintiff was entitled to recover 
of tlic defendant on his second cause of action. Fo r  tl a t  reason, the 
affirmative aiisxer to the first issue need not be considered in deciding 
the questions involved in this appeal. I n  effect, the plaintiff suffered 
n lionsuit 011 his second cause of action. 

The first cause of action allcged in the complaint is founded on 
contract. I t  is  alleged in the complaint that the defendant breached 
its contracts with the plaintiff, as evidenced by the th-ee policies of 
insurance which n-ere issued to the plaintiff by the defendant, by its 
xrongful, vi lful ,  nanton and malicious callcellation of said policies. 
Tlir farts  alleged in the complaint are sufficient to constitute a single 
cause of action. The three policies of insurance mere c:mceled by tlie 
tlrfendant simultaneously. But one cause of action is alleged ill the 
complaint as arising out of the cancellation of the poli~ies.  Fo r  pur- 
1)ows of jurisdiction, the fact that three pol ic i~s  of i n su r~nce ,  all issued 
by defmdant to plaintiff, but a t  different dates, and for tlifferent 
amounts, were canceled, is immaterial. X c G o ~ c a n  2 % .  Ins. Co., 141 
N. C., 367, 54 S .  E., 2s;. 

-1s his damages accruiiig oil his first cause of action, the plaintiff 
clemands judgment that he recover of the defendant (1)  the sum 
of $165.20, this being the amount which he had paid to the defendailt 
as prenliums on his policies prior to their cancellation, and (2)  the 
sum of $500.00, this being the amount n-hich he alleges he is entitled 
to rccowr as  punitive damages. These sums constitute different ele- 
meiits of the daniages which accrued from a single cause of action. See 
7 ' l ~ o ~ n p s o ? ~  2.. E.r.1wes.s C'o., 141: K. C., 3S9, 57 S. E., lf,, and H a l l  c. 
T o i q r a p ' ~  Co., 139 S. C., 369, 52 S. E., 50. 

I n  Bmswell 1 . .  Ins. C'O., '75 3. C., 8, which was an action to recover 
damages for the TI ro~igful  cai~cellation of a policy of insurance 0x1 the 
life of the plaintiff, it n-as held that ~rhe1.e plaintiff elecied to tlemand 
as  his tlnmages tlie amount paid by him as premiurns on his policy, 
prior to its nrongful  ca~~cellat ion.  hc could recowr su-h amount as 
nlolicx lint1 and received by the defendant for his use. 'The judgment 
for such anlount 11-as affirmed. 

This pril~ciple,  lien invoked by the plaintiff in an action to recol-er 
da~nnges for the nrongful caneellation of a policy of insurance, Tvas 
approved in G a r l a u d  c. Ins. C'o., 179 N. C., G i ,  101 S. E., 616. I n  
that case it was held, l iowe~er,  that  in a proper case the plaintiff mas 
cntitletl to recover the valuc of the policy at the time it n a s  ~vro~lgful ly  
cancelctl, or the amount which would enable him to procure another 
policy affording him t l ~ c  same protection as that which he had u~ ide r  
the policy which was nrougfully canceled. 



X. C.] S P R I X G  T E R X ,  1931. 627 

I t  cannot be held as a matter of law that  on the facts alleged ill 
the complaint in the instant case, the plaintiff was limited in his 
recovery for the cancellation of his policies to the amount paid by him 
as premiums on said policies, prior to their cancellation, and that his 
allegation that  he was entitled to recover punitive damages was not in 
good faith. 

I t  has been uniformly held by this Court that  in actions on contract, 
the amount demanded in good fai th i11 the complaint is de terminat i~e  
of the jurisdiction of the action. Where such amount exceeds $200.00, 
the Superior Court has original jurisdiction. Xartin c. Goocle, 111 
N. C., 288, 16 S. E., 232. There was no error in the refusal of the 
court to ~ u s t a i n  the demurrer o re  tenus to the complaint, on the ground 
that the Superior Court was without jurisdiction of this action. 

There was no error in the instruction of the court to the jury, both 
in the charge and after the conclusion of the charge, that if the jury 
should answer either of the first four issues in the affirmative, they 
should answer the 5th issue "$168.20"; but that if they should ansner 
either of said issues in  the negative, they should answer the 5th issue, 
T o t h i n g . "  I t  does not appear that the defendaiit n a s  prejudiced by this 
instruction. 

We find no error in the tr ial  of the action. The judgment is 
affirmed. 

S o  error. 

SCHESCI;, J. ,  took no part  in the consideration or decision of this case. 

Ex PARTE MRS. ELLA TEOJIAKS QUICK, GEARDUX OF MADGE L. TEO- 
MANS, JAMES E. TEOMASS, LIILIE J .  TEOJIAXS, ASD GUSSIE 
TEOMASS, MINORS. 

(Filed 20 June, 1934.) 

Removal of Causes C c - Proceeding held not to be action a t  law OF 

suit in equity within meaning of Federal Act regulating removal of 
causes. 

A guardian filed petition with the clerk of the Superior Court to be 
allowed to mortgage lands of her wards to obtain money to improre the 
estate under the provisions of S. C. Code, 2180. The clerk entered an 
order allowing the petition, which was approved by the judge of the 
court, and the guardian borrowed the money and executed the mortgage 
to secure the notes given therefor. Upon becoming of age the nards 
filed a petition to set aside the order and cancel the mortgage solely on 
the grounds that the order was not made in strict compliance with the 
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provisions of the statute. The respondent mortgagee filed a petition to 
remove the proceeding to the United States District C o ~ r t  upon allega- 
tions of diversity of citizenship and that more than $3,000 is inrolred 
i n  the proceeding. Held, the motion for removal was prol~erly overruled, 
the proceeding not being a suit of a civil nature, a t  law or equity. within 
the meaning of the Federal Act regulating removal of q-auses. 

SCIIER'CK, J., took 110 part in the consideration or decision of this case. 

L l ~ ~ ~ ~ ~ i ~  by rcspondent, Federal Land Bank of Columbia, from C'mll- 

m e r ,  J., a t  J anua ry  Term, 1031, of HOKE. Affirmed. 
The above entitled special proceeding \$-as begun before the clerk 

of the Superior Court of Hoke County on 8 Xovember, 1019. By an 
order entered in said proceeding, and duly signed by the clerk a i d  
approved by the judge of said court, the petitioner, Mrs. Ella Yeo!l~ans 
Quick, guardian, was authorized and empowered to  borrow from the 
Federal Land Bank of Columbia the sum of $5,000, to bt: expended by 
her in the improvement of lands in Hoke County, owned by her muds ,  
subject to her life estate, and to secure the payment of said sum by a 
mortgage on said lands to the Federal Land Bank of Columbia. Pu r -  
suant to said order, the money mas borrowed and the nortgage was 
executed and duly recorded in Hoke County. 

On 1 2  December, 1933, Madge L. Yeomans, James  E. Yeomans, 
Lillie J. Yeornans and Gussie Peomans, each of vhom had become of 
age in  the meantime, filed a petition in said proceeding, i n  which on 
the facts alleged therein, they prayed that  said order be declared void 
and set aside, and that  said mortgage be canceled. Summons was issued 
in said proceeding and duly served on the Federal Land Bank of 
Columbia, requiring said banlr to appear before the clerk of the Su- 
perior Court of Hoke County, on or before 20 January ,  193-1, and 
answer or demur to the petition. 

Before the tirne for filing its answer or demurring to the petition had 
expired, the Federal Land Bank of Columbia filed its pelition for the 
removal of the cause from the Superior Court of Hoke County to 
the District Court of the United States for the Middle District of 
North Carolina, for trial. This petition was accompanied by bond as 
required by statute, and was a s  follows: 

"To the Honorable, the Superior Court of Hoke Ccunty, North 
Carolina : 

your petitioner, the Federal Land Bank of Columbia, respondent 
named in the above entitled cause, respectfully represents : 

1. That  your petitioner, the Federal Land Bank of Columbia, was 
a t  and prior to the time of the commencement of this suit, and has 
been since and is now a corporation created, organized and existing 
under and by virtue of an act of the Congress of the United States of 
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America, approved 17 July,  1916, and entitled "The Federal F a r m  
Loan 9ct," with i ts  principal place of business i n  the city of Columbia, 
county of Richland, State of South Carolina. 

2. That  the petitioners in the above named suit are residents and 
citizens of the county of Hoke, State of North Carolina. 

3. That  the above entitled suit is of a civil nature and that  the 
amount in controversy therein exceeds the sum of $3,000, exclusive of 
interest and costs, reference being had to the petition therein, from 
which it appears that the cause of action therein set forth is  for the 
cancellation of a mortgage to the Federal Land Bank of Columbia, 
which mortgage is  in the sum of $5,000, and for the avoidance of a lien 
to the Federal Land Bank of Columbia on the property conveyed by said 
mortgage, and your petitioner alleges that the indebtedness to it secured 
by said mortgage and the value of said land therein conveyed and a t  the 
time of the commencement of said suit and still does exceed the sum 
of $3,000, exclusive of interest and costs. 

4. That  the above entitled suit is of a civil nature in equity, arising 
under the laws of the United States of America, in  that  your petitioner, 
the Federal Land Bank of Columbia, is a corporation chartered, or- 
ganized and existing under an act of Congress, as aforesaid, and that  
the governmeilt of the United States of America is  the owner of more 
than one-half of its capital stock; that  the subscription by the United 
States Government to stock in the Federal Land Bank of Columbia, 
the respondent, was made by the Secretary of the Treasury of the United 
States of America in behalf of the United States of America pursuant 
to an act of Congress approved 23 January,  1932; that  by reason of the 
ownership of the stock of the Federal Land Bank of Colunlbia by the 
United States of America, the said controversy can be fully and corn- 
pletely determined as between the said parties i n  the Cnited States 
District Court for  the Niddle District of Korth Carolina only, and that  
your petitioner desires to remove the above entitled civil suit to the 
United States District Court for the Middle District of S o r t h  Carolina. 

5 .  That the time within which your petitioner is  required by the 
laws of this State and rules of this court to answer or plead to the 
petition in the above entitled suit has not yet expired. 

6. That  your petitioner files herewith a good and sufficient bond in 
compliance with the acts of Congress in  such cases made and provided, 
and conditioned as the law directs that  it will within the time required 
by law file a certified copy of the record in  the above entitled suit i n  
the said District Court of the United States for the Middle District of 
North Carolina, and for the payment of all costs which may be 
awarded by said court if the said court should determine that  the 
above entitled suit was improperly or wrongfully remored thereto. 
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Wherefore, your petitioner, the Federal Land Bank of Columbia, 
respondent i n  the abo~-e entitled cause. prays that this court procerd 
110 further herein except to order the removal of the a b o ~  e entitled civil 
suit to the District Court of the United States for the Middle District 
of Sor t l i  Carolina, accept tlie bond lierewith submitted antl direct a 
transcript of the record to be made and certified as by law prox-ided." 

r p o ~ ~  the hearing of said petition, judgment was rendered as  follom : 
"This cause coming 011 to be heard before the und~:rsigned judge 

l i o ld i~g  tlie J anua ry  Term of Superior Court for sa d county and 
State, arid after due consideration of the petition of the corporate 
defendant to remore the above cause, this court is of the clpinion that no 
proper grounds have been sliox~n for a removal, and that the matter- 
can be duly adjudicated in tliis court. 

I t  is therefore, on motion of John  Xewitt and Ray S. Farris ,  at- 
tonieys for tlie petitioners, ordered, adjudged and decareed that the 
motion of the corporate defendant be, and it hereby is overruled, antl  
the corporate defendant is hereby ordered to answer the ~ e t i t i o n  filed in 
the above cause within thir ty days hereafter." 

From this judgment, tlie respondent appealed to the Supreme Court. 

J o h n  S e z c i f t  and R a y  Farris  for pet if ioners. 
G. 12. Ro~clancl  and I .  X .  Bai ley  for respondent.  

C o s s o ~ ,  J. I t  is p r o ~ i d e d  bp statute in tliis State that '(011 applica- 
tion of the guardian by petition, verified by oath, to the Superior Court, 
slio~ving that  the interest of tlie ward would be materially promoted 
by the sale or mortgage of any part  of his estate, real or personal, 
the proceeding shall be conducted as in other cases of sl~ecial proceed- 
ings; and the truth of the matters alleged being ascertained by satis- 
factory proof, a decree may thereupon be made that a saje or mortgage 
be had by such person, i n  such way, and on such terms as may be 
most advantageous to the interest of the ward;  but no sale or mortgage 
shall be made until approved by the judge of tlie court, nor shall the 
same be valid, nor any conveyance of title made unless sonfirmed and 
directed by the judge and the proceeds of the sale or mortgage shall be 
exclusively applied and secured to such purposes, and on such trusts 
as the judge shall specify. The  guardian may not mortgage the property 
of his ward for a term of years in excess of the time fixed by the court 
in its decree." N. C. Code of 1931 (Michie), see. 2180. 

The  petitioners allege in the petition filed by them in the above 
entitled proceeding that  the order or decree made thereii ,  authorizing 
and empowering their guardian to borrow money from the Federal 
Land Bank of Columbia, and to secure the payment of the same by a 
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mortgage on their  lands to said bank, was not made  in s t r ic t  compliallce 
with the  pro^-isions of the  statute, and tha t  fo r  tha t  reason the said order 
o r  decree is  invalid. T h e y  do not allege tha t  the  said order or decree 
or tha t  the mortgage executed pursuant  thereto, was procured by f raud ,  
or entered or executed by mistake or accident. They  do not rely upon 
a n y  principle of equity fo r  the  relief prayed for, but on the facts  alleged 
i n  their  petition, they p r a y  tha t  the order or decree be declared ~ o i d  
a n d  set aside, and  that  the  mortgage be canceled. T h e  proceeding was 
p e l d i n g  on said petition, a t  the  t ime  the  petition for  remox-a1 v a s  filed 
by the  respondent. 

r 7 1 h i s  is liot all action a t  l a n  or a suit i n  equity, n i t h i n  the  pro^-isions 
cf the act of Congress, providing for tlie r e n ~ o ~ a l  i n  certain case* of 
;:iiy e u i ~  of a civil m t u r e ,  a t  law or i n  equity, f r o m  a S t a t e  Court  to t h r  
District C'ourt of the ciiitcd States. Jud. Code, section 28, as  amentled. 
See B a w ~ w  1.. I f t i i ~ f ~ n ,  99 U. S., YO, 2 3  1,. Ed., 407. 

Tllc judgineiit ill the instalit case is  affirnied on the authori ty  of tlie 
cited case, n-liicll has  been generally folloived by both S ta te  and  Federal  
COUl'iS. 

Affirmed. 

SCHESCK, J., took 110 pa r t  i n  t l ~  coilsideration or decision of this case. 

GURSET P. HOOD. CO~IMISSIOSEB OF BASKS, EX REL. THE BAXIi O F  
P E S D E R ;  I,. P. HARRELL, ~ 2 ~ g ~ : 1 ~ ~ ~ ~ ~ ~  ACEST FOR THE BASIC O F  
PESIIER, ASD JULIAS HAJIILT(IS, A S ~ I ~ T A S T  I ~ I Q ~ I D A T I ~ G  AGEST FOK 

THE BANK O F  PESDER, r .  GEOIIUE 1,. PADDISOX. 

(Filed 20 June, 1934.) 

1. Banks and Banking H a-Fraudulent misrepresentations of president 
inducing purchase of stock from bank held defense to  statutory lia- 
bility. 

In l~roceedings after the insolrency of n bank to enforce the statutory 
liability against an owner of its stock tlic stockholcler alleged that he 
1)urchased the stock from the bank and that he relied upon and was 
induced to make the purchase by reason of the fraudulent misrel~resenta- 
tions of the president of the bank as  to tlie bank's financial condition, 
that he had no means cf determining the truth or falsity of the  res sit lent's 
statements, and that he did not discover their falsity until after the bank 
was placed in the statutory receiver's hands. Held, the president of the 
bank had authority to malie the contract for the bank for the sale of 
the stock, and the allegations were sufficient to constitute a defense to 
defendant's statutory liability, and judgment on the pleadings against 
defendant is erroneous. 
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2. Limitation of Actions B +Statute does not run  until fraud is dis- 
covered or should have been discovered by clue diligence. 

In this proceeding against defendant to enforce the statutory liability 
on bank stock owned by him, defendant alleged that he purchased the 
stock from the bank and n-as induced to make the purchase by the false 
and fraudulent misrepresentations of the bank's presiden-. Held, whether 
the defense was barred by the statute of limitations under the facts of 
the case, N. C. Code, 441(9) is held for the jury, the statute beginning 
to run only from the discovery of the fraud or when i t  should have been 
discovered in the exercise of ordinary care. 

COKEOR, J., dissents. 
SCHENCK, J., took no part in the consideration or decision cf this case. 

APPEAL by defendant from Cranmer, J., at  October Term, 1933, of 
PEKDER. Rerersed. 

The  facts as  alleged by defendant are to the effect that the defendant, 
George L. Padtlison, is a native of Korth Carolina, but a citizen of 
Nontana, and lives without the State. H e  visits relatires and friends a t  
Burgam, North Carolina, periodically. Fo r  many years prior to 1925, 
and from that  date until the Bank of Pender closed, George L. Paddison 
had on deposit with the Bank of Pender, Burgaw, Xorth Carolina, 
$1,534.25. On 29 December, 1928, C. C. Branch, presidtnt of the Bank 
of Pender, approached the defendant and stated that t rie bank owned 
fourteen (14) shares of its own stock, and asked t h ~  defendant to 
purchase the same, stating, i n  response to questions by the defendant, 
that  the bank was malring more than sufficient money to pav a twelre 
per cent dividend annually, that  the bank was in first-class co~idition and 
the book value of the stock was more than two to one, that  the bank 
had no  bad paper, only a few slow loans amounting to a fern hundred 
dollars which ~ v e r e  collectible, that all loans were adequately secured or 
endorsed, that  the value of the securities had not depreciated below the 
amount of the loans, that  the bank owned no real estate other than the 
banking house, that  the investments of the bank, were worth par or 
better, and that  the bank had suffered no losses. These representations 
were untrue, but believing them to be true and relying upon them, the 
defendant purchased the fourteen (14) shares of stock, and they were 
transferred to him on 28 January ,  1929. The defendant contended that  
he had no way to determine the truthfulness of these statements other 
than the statements made to  him by the president of the bank, and 
relied and acted upon them. The Bank of Pender closed on 7 January,  
1932. The defendant returned to North Carolina in August, 1932, and 
then discovered for the first time that  the representations which had 
been made to h im were false and untrue at the time they were made, 
and are now false and untrue. The  defendant was served with sum- 
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HOOD, Coarn. OF BASKS. 5 .  PADDISOX. 

nlons in this action during his 1-isit, and filed the anslier set out in 
the record of this case. 

The  defenclalit tendered tlie folloming issues: " (1)  nTas the sale of 
fourteen &ares of stock T O  the defradant, George L. Paddison, 
by tlie false and frauduleut repre~entations of C. C. Branch, president 
of the Bank of Pender, acting for said bank? Answer : . (1)  I f  so, 
did the defendant afterwards exercise due care and diligence in discowr- 
ing the fraud and repudiating the contract of purchase? Ans~ver :  , , 
To the submissioll of the foregoing issues, the plaintiffs objected and 
moved the court for judgrnent on the pleadings and admissions. The 
court declined to submit said issues and the defendant excepted and 
nzsigned error. On motion of the plaintiffs for judgment, the court 
ruled that  the defense set up  by the defendant, alleging that lie 1vas 
iuduced to purchase said stock through the fraudulent misrepresenta- 
tions of the president of the  bank was not available in this action and 
su>tained the plaintiffs' motion, and the defendant excepted and ns- 
>igned error. 

Tlie judgment of the court below is as follows: "This cause coming 
for Ilearing before liis Honor, E. H. Cranmer, judge holding courts 

ill the Eiglith Judicial District, and a jury;  upon tlie reading of the 
pleadiugs and subnlission of the issues, the defendant l l a ~ i n g  admitted 
a t  the time of the transfer of the fourteen shares of stock by the de- 
fendant, George L. Paddison, to Hugh O~ers t ree t ,  J r . ,  referred to in the 
pleadings, that Hugli Oierstreet, J r . ,  n a s  a t  said time, a i d  at the t h e  
of the institution of this suit, a nlilior under the age of twenty-one gears, 
and the court being of the opinion, ancl PO holding as  a matter of l a~v ,  
that such transfer of said stock did not reliere the defendant of his 
liability and that  tlle defense of fraud, as pleaded by the defendant, 
is iiot available to him as a defeil5e in  this cause, and so holding as a 
nlatter of law: I t  is, therefore, upon motion of R. G. Johnson and 
Kellurn & H u m p h r e ~ ;  plaintiffs' attorneys, considered, ordered, ad- 
judged and decreed that judgment be, and the same is, hereby rendered 
in favor of the plaintiffs and against the defendant in the sunl of 
$1,400, nit11 interest thereon a t  the rate of six per centuin per annunl 
from 6 January ,  1931, until paid. I t  further appearing to the court 
that  a t  the time of the institution of this suit, a warrant of attachment 
issue(! out of this court and that the sheriff of Pender County attached 
tlie lands described in tlie warrant of attachment of record and tlie 
deposit in the name of said defen~lant, as in said warrant of attachment 
set out, and also at nliich time, an attachment bond of record Jvas ex- 
ecuted by the plaintiffs. I t  is furtlier adjudged and decreed that the at- 
tacllment bond executed for and on behalf of the plaintiffs be discharged; 
that said lands and said depoait account be, and the same are hereby 
condemned to  be sold by C. I). Humphrey, nlio is nppoin:cJ :I com- 
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rnissioncr of this court to sell said lands, or so much  thereof as  inay be 
nwcssary,  to satisfy the judgment herein renderrd, a f te r  d u e  adrer t ise-  
inent as  prorided by law, who shall crcdit the net  proceeds ar is ing f r o m  
such sale, o r  su(>ll a n i o ~ ~ i t  thereof as  m a y  be necessary, on account of 
thc  jut lgmcl~t  herein reiidercd ill f a r o r  of tlie plaintiffs to  pav sai(1 
judgment i n  full ,  aiitl report  all  of his acts and doings t c ~  this  court.  It 
is fu r ther  ordered, adjudged a n d  decreed tha t  a l l  di.iide~icls arisiilg 
f rom said deposit account h a l l  bc crcditetl on account of said jutlgnlel~t,  
~ ~ n l c s s  and  un t i l  said judgmeilt is pa id  i n  fu l l ;  and  t11,it judgment is 
re l~dered  against the defenda~i t  fo r  tlic costs of this  action, to  be taxed 
by the clerk of this court,  such costs to  be paid f r o m  the  procreds f r o m  
said deposit o r  the  sale of said lniids, including tlie costs of the  sale 
of said lands, hefore crediting a n y  amount  on the  judgnient liereill 
rendered." 

T h e  defendant also excepted and  assigned error  to the  judgment a i  
signed and  appsalcd to tlie Supreme Court .  

R. G .  J o h m o n  and Iiellunz cC H u r n p h ~ . ~ y  for pla~nfi l ja.  
C ' l f f t on  L. X o o r c  and J .  0. ( law f o r  defendant. 

C'LARKSON, J. T h e  questioii inrolvecl : M a y  the d e f ~ n d a n t ,  alleged 
o n n c r  of capi tal  stock i n  a defunct S t a t e  bank, i n  all actioil by the  
('ommissioner of B a n k s  to recowr  of the  defendant the amount  of h i s  
s ta tutory liability as  such stockholder, a r a i l  himself of tile defense tha t  
210 n : ~ ?  induced to purchase said stock by the false anid f r a u t l u l e ~ ~ t  
rel)r(~sentations of the condit io~l  of the bank h>- its presidc~nt I TTe tliink, 
under  the facts  and  circumstalices of this case, tha t  tlier: was sufficient 
cornpetciit facts  allegeti clefentlnnt oil thc rscord, to lw submitted to 
:hc ju ry  011 the questioii iilvolred. 

T h e  defe~ldan t ,  a s  a defense, alleged and  set up actiotiuhle f r a u d  0x1 

t h i ~  par t  of the president of the  bank, i n  the purchasl. of the  stock. 
TVliate\-el. 11121y be t h s  English decisions a ~ l d  some of thr, Americaii de- 
cisions. this Court  h a s  held that  actionable f raud ,  if shown, is  a good 
defense. 111  C'hc?nberlaln v. l ' royden,  148  N. C., 139 (1&0-1-21)> speali- 
iug  to the subject, citing nuincrous authorities, i s  t h e  fol  owing:  "There 
is soiiir. conflict of authori tv  as  to  the r i d i t  of a subscriber to r e ~ c i n d  " 
l i i i  subscription or  ~ n a i n t a i n  a defense to his  obligation thcrcfor 011 the  
groluitl of f r a u d ,  a f te r  the corporation has  become i~i!:olreiit and i ts  - 
afl'airs h a w  passed into t h e  posucssioii and  rontrol of a rece iwr  or the 
banlrruptcy court,  or other m c t l ~ o d  of general adjustnicnt,  pr imari ly  
fo r  the benefit of creditors. T h e  English cases and somo courts i n  th i s  
(louiitry hal-c held that ,  under  contlitions indicated, i t  is  no longer ope11 
to the  subscriber tc m a i n t a i ~ l  such a defense. These English decisions, 

d 

l iowewr, a r e  said to be based to some extent 011 the construction given 
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to certain legislation on  t h e  subject, and  the weight of authori ty  i n  this 
country seems to establish that ,  under  exceptional circun~stauces, the 
subscriber m a y  a r a i l  himself of the  position suggested even a f te r  in- 
solvency. . . . All of the authorities, however, a r e  to the effect 
that ,  i n  order to do so, the subscriber must act v i t h  promptness and  due 
diligence, both i n  ascertaining the f r a u d  and  taking steps to rcpurlinte 
his  obligation." Thr prcsidei~t  of the Ixinli had  authori ty  to  make the 
alleged contract.  W a r r e n  1 ' .  Bottling C'o., 204 S. C., 288 (290) .  

T h i s  whole mat te r  is thoroughly discussed i n  H o o d  c. Illartitt, 203 
S. C., 620, c i t ing the C'hambedain case, s u p m .  T h e  period prewribed 
f o r  the commencement of actioll, N. (2.  Code, 1931 (Michie) ,  section 
441, i n  par t  : ' (Within three pears ail action-(1) Upon a contract,  
obligation or liability ar is ing out of a contract,  express or implied. ex- 
cept  those mentioned i n  t h e  preceding wctions. . . . (9)  F o r  wlicf 
o n  t h e  ground  of f r a u d  or mistake;  the callse of action shall not be 
deemed to h a w  accrued un t i l  the d i s c o ~ c r y  bp  tlle aggrieved par ty  of 
the facts  constituting tlle f r a u d  or mistake." 

T h e  s tatute  runs  f r o m  the discowry of tlie f r a u d  or  ml~ei l  i t  should 
h:t~ e been discovered i n  the cxercise of ortlillary care. 111 the present 
case, we th ink  the facts  oil tllc record, sufficient to  be submitted to  the 
j u r y  on the issues tendered by defcndaiit. 

T h e  question of the t ransfer  of the  stock to H u g h  Overstreet. J r . ,  a 
minor, is abandoned on th i s  appeal  by the defenclailt. See I I I  ~c 7 '1  u,t 
C'o., 203 N. C'., 238; Early c. Klrhardson, 280 1_1. S., -296, fouiitl on lmge 
658 of 69 -1. L. R., aniiotatiori, i n  par t ,  on page 684. F o r  the rensons 
g i ren ,  the judgment of the  court below is 

Reversed. 

CONSOR, J., dissents. 

Sc r r~scx ,  J., took no p a r t  i n  t h e  coiisideration or clecisiori of thi. case. 

CARL WILSON ASD OTHERS T. SATIOX\'ATI USIOS FIRE ISSURASCI: 
CORIPAST O F  PITTSBURGH, PEKSSTI.TAK1.i. 

(Filed 20 June, 1934.) 

Insurance H a-Prorision that insurer should give five daas notice 
before canceling policy held for benefit of insured and binding on 
insurer. 

Defendant insurer sent written notice of the cancellation of n polivy of 
fire insurance containing the qtanclnril mortgaree clnube to the ~uortpegee 
protected thereby, the irisurrr haling the light to cailccll thr 1) ) l ~ c j  ;it i t< 
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option according to the terms of the policy by giving insured five days 
written notice of cancellation. A11 the evidence shoved that insurer 
desired to cancel the policy and proceeded to do so under its terms 
without the consent of plaintiff mortgagee, and there mas evidence that  
loss covered by the policy occurred within five days from the date 
plaintiff received defendant's written notice of cancellation, and that  
plaintiff, in compliance d t h  insurer's request in the notice of cancella- 
tion, mailed the policy to insurer during the five-day period, but before 
he had knowledge of the occurrence of the fire. Held, the provision for 
five days notice before cancellation was for the protection of plaintiff, and 
insurer could not effect cancellation until the expiration of five days from 
the receipt of the written notice by plaintiff, and wheiher plaintiff in- 
tended to waive this provision and did waive it  by r e t ~ r n i n g  the policy 
as  requested was for the determination of the jury, and insurer's motion 
as  of nonsuit was properly denied. 

APPEAL by  defendant f r o m  Shaw, Emergency Judpe, a t  J a n u a r y  
Term, 1934, of STXRY. KO error .  

T h i s  is  a n  action to recover the  loss suffered by the plaintiff,  C a r l  
Wilson, resulting f r o m  the  destruction by fire of a dwelling-house 
located on a f a r m  i n  S u r r y  County, S o r t h  Carolina, and  covered by a 
policy of fire insurance issued by t h e  defendant. 

T h e  policy was  issued to the plaintiff, Eugene  Chilton, the  on-ner of 
the f a r m  on  which the dwelling-house was  located. I t  was  agreed 
tha t  a n y  loss o r  damage covered by the  policy should be payable to  t h e  
plaintiff, C a r l  Wilson, mortgagee, a s  h i s  interest might  appear .  T h e  
policy was issued on 26 March,  1929, and  according t s  i t r  terms es-  
pired five years  a f te r  i tq  date, to  w i t :  26 March,  1934. Tlic dwelling- 
house corered by the  1,ollc.y was destroyed by a fire ~i hi<-11 ocmwred be- 
t w e e ~ i  11 3 0  a m . ,  and  1 2  o'clock, noon, ou 7 Deccmker, 1931. T h e  
amount  due on the note -ecured by the  mortgage f r o m  I<ugc.ne Chilton 
t o  Oar1 Wilson, a t  the  date of t h e  fire, n a s  $1,000, with intcrest f r o m  
1 9  Decenlber, 1929. 

011 2 Decenibw, 1931, the defendant sent to t h ~  plaintiff, Car l  
Wilson, by mail,  f roni  its home office in  P i t t ~ b u r g l i ,  T n . ,  a notice as  
fol lo~vs : 

Car l  TTTilson, Pi t tsburgh,  Pa . ,  2 Dcc-nihcr, 1931. 
Pi lot  l Ioul l ta in,  S. ( ' .  

D e a r  S i r :  T h e  Sizticlllal Union F i r e  Insurance  C o n ~ ~ , x n y ,  of P i t t s -  
burgh, Pa . ,  notifies you that  i t  hereby cancels i ts  policy S o .  305, issued 
t o  you, corer ing on f a r m  property s i tuated at  5 11. f roni  TS'cstfield, said 
cancellation to t ake  effwt fire days f r o m  receipt hereof, i n  accordance 
with i ts  conditions, u l m i  the  expiration of which five days the  said 
policy becomes 111111 aiid void without fu r ther  notice. 
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On demand we will refund $3.65 and unpaid note $24.00, being the 
full amount of unearned premium on said policy for the unexpired term 
thereof, and we hereby request that  you return the policy to the com- 

pany- Pour s  truly, 
National Union F i r e  Insurance Company." 

This notice was received by the plaintiff, Carl  Wilson, a t  Pilot Moun- 
tain, N. C., through the niail, on Saturday, 5 December, 1931. On 
Monday morning 7 December, 1931, the plaintiff showed the liotice to 
F. W. Lawson, of Pilot Mountain, N. C., and requested the said Lawson, 
who had issued the policy, as the local agent of the defendant, to advise 
him what he should do. F. W. Lawson advised the plaintiff that he 
was no longer the agent of the defendant, but suggested that  plaintiff 
call on Welch Bowman, a fire insurance agent a t  Pilot Mountain. S. C., 
and get Mr.  Bowman to write another policy for plaintiff. The plaintiff 
accompanied by F. W. Lawson, called a t  the office of Welch Bowman, 
and upon ascertaining that  the said Bowman would write him a policy 
to take the place of the policy issued by the deferidant, requested him to 
do so. The plaintiff showed the notice which he had received from the 
defendant to Mr.  Bo~vman, who thereupon placed the policy icsued by 
the defendant in an  enrelope addressed to the defendant, at Pittsburgh, 
Pa. ,  and handed the same to the plaintiff, who thereafter, about 11 
o'clock a.m., on 7 December, 1931, deposited the envelope, containing 
the policy, i n  the post office at Pilot Mountain, 3. C. A few days 
thereafter, the plaintiff receiretl from Mr. Bowman, through the mail, 
a policy of insurance corering the d~velling-house. This policy, accord- 
ing  to its terms, became effective a t  19 o'clock, noon, on 7 December, 
1931. 

The dwelling-house covered by the policy of insurance issued by the 
defendant was destroyed by a fire which occurred betweell 11 3 0  a m .  
a d  1 2  o'clock, noon, oil i December, 1931. The plaintiff first heard 
of the fire on 15 December, 1031, a d  then notified X r .  Bonnian n h o  
a d ~ i s e d  him that the policy issued by him did not become effective 
until after the dwlling-house had been destroyed by fire. Plaintiff 
thereafter received a letter from the def~nclant as follows : 

"Carl Wilson, 16  December, 1831. 
Pilot Mountain, x. C. 

Dear S i r  : Supplementing our registered letter caiicellation notice, 
dated 2 December, rve are attaching. hereto our voucher S o .  29457 
for $3.65, ~ r h i c h  represents the unrnrneil prenliunl due to caiicel1:ition 
of this policy, along with your caucele(1 note for $24.00. 

Very truly your., Autlitor." 
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P la i~ i t i f f  offered evidrilce teiidilig to  show tha t  the  caqh value of the  
dnc~lliiip-liousc rolered hq. tlie policy, a t  tlie t ime of the  fire n a s  
Ui,. '( ,O, a ~ ~ t l  tha t  tlic a ~ ~ l o u l i t  tlue to plaintiff as  mortgagee, a t  the t ime 
of t l ~ c  trial,  was $900.00. 

'I 'l~e is>ues submitted t o  the  ju ry  were ansv-erecl as fol lons : 
" I .  \Vas tlie tlnclliiig-house tleicrihctl ill tlie coiriplaiiit tiestroycd 1)y 

firc. a i  alleged 111 the c o m p l n i ~ ~ t  ! L l l ~ s n e r  : Yes. 
2.  MT:ts the 11olic.y of fire insurance referred to  and c escribed i n  the  

compla i~ i t  i l l  force ailtl effect a t  the  t ime of the firc nc alleged ill the  
complaiiit ? Alii$n e r  : T r s .  

3. W l ~ a t  n a s  the actual  cash T aluc of the  building d(~stroyed by fire 
:it the  t ime of the  fire! A i i ~ s n e r :  $1,200. 

4. W i a t  aniount, if ally, 11 as the l~laint i f f ,  E u g e ~ i e  Cliilton, intlebteil 
to tlip plaiiitifl', Car l  Wilioli, on the  note secured by deed of t rust  
on t h e  property desrrihcd i n  the complaiiit, a t  the tiine of the f i re?  
-\ii , iner: $1,000, nit11 i ~ i t e r e i t  frorn 1 9  I>eceriiber, 1031. 

3. W h a t  ainount, if ally, a rc  the plaintiffs entitled to  recoxer of tllc 
t l e f c n d a ~ ~ t l  A l n s n e r :  Car l  Wilson ciititlecl to re ro le1  $900.00, alid 
Eugene  C l d t o l i  ~iotliiilg.') 

Eloil: j l ~ d g i i i w t  tha t  the plaintiff,  C a r l  W ~ l w i i ,  rec20Ter of t 1 1 ~  tle- 
f t m l a i ~ t  the  sunl of $900.00, a i d  the costs of the actloll, the defellclailt 
: ~ p l ~ c a l e d  t o  t h e  Supreme Court .  

( ' o ~ s o x .  J .  I t  is  coticc~letl tha t  tile t lefc~idant  13 liable uuder  the 
pulicy suet1 oil iii this artioll fo r  the 10.5 suffered hj- tlic plaintiff,  Car l  
Wilsoi1, a s  the result of the  destruction by fire of the  dne lhag-houw 
c m  eretl by tlic. policy u ~ ~ l e s s ,  :IS c~~iitcncletl by the t l e f c ~ ~ d a ~ i t ,  the policy 
11 a s  c:riiccletl pr ior  to the fire. 

Tlic policy sucd oil is ill t l ~ e  f o r m  of tlw Stmidarti  Fire I ~ i s u r a ~ i c e  
I'olicy of the  S ta te  of Sort11 Caro1ili:t. C. S., 6437. I t  is l ~ r o ~ i t l e d  

if liot tenclew(! blinll be rcfulidetl on clcmaiul. S o t i c e  of c~xnc.cllation 
must stntc tha t  the exwss p r c i i ~ i n m  (if not tcncierctl) n ill he rc4'uilded 
011 clt~lLlallC[.') 
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T h e r e  was no evidence tending to show tha t  tlie plaintiff requested 
t h e  defendant to cancel the policy pr ior  to  t h e  fire, as  he  had  the r ight  
t o  do, under  t h e  provisions of the policy. A11 the evidence showed tha t  
the  plaintiff ~v ished  the policy to  remain i n  force un t i l  i ts  expiration 
according to i ts  terms. Iminediately upon his  receipt of the notice that  
defendant would cancel the  policy a t  the  expiration of fire days, n i t h o u t  
his  consent, as  it  had a r ight  to  do, under  tlie policy, h e  applied for  a 
new policy to take the place of the policy issued by the defendant fo r  his  
protection. 

All the  evidence shows tha t  the defendant desired to cancel the policy, 
a n d  proceeded to do so i n  accordance n-it11 i ts  provisions, v i t h o u t  the 
consent of the  lai in tiff. T h e  cancellation by  the defendant did not and 
could not under  t h e  provisions of the policy take effect un t i l  the esp i ra -  
tion of fire days f r o m  the  receipt of the  written notice by the plaintiff. 
T h i s  provision of the policy \yas manifestly f o r  the protection of the 
plaintiff.  Dawson v. Ins. C'o., 192  N. C., 312, 135 S. E., 34. TThether 
or not the  plaintiff intendcd to waive this  prorision and did waive it, 
when he  returned the policy to the defeiidant, by mail ,  as  he n a s  re- 
quested t o  do, was a question for  the jury.  There  was no error  i n  the  
refusal of the  t r i a l  court to  allov, defendant's motion for  judgment 
a s  of nonsuit.  

T e  have examined defendant 's assignments of error  based upon  
exceptions to  the  admission of eridence tending to s h o ~ v  the cash ~ a l u e  
of the dwelling-house at  the  da te  of the  fire, and to instruction.. of 
the  court to tlie jury. These assignments of error  c a m o t  be sustaiuetl. 
TT'e find no e r ror  i n  the  t r ia l .  T h e  judgment is  affirmed. 

N o  error. 

USITED STATES FIDELITY ASD GUARASTT COJIPAST v. G U R S E T  P. 
HOOD, C o n r m s s ~ o s ~ ~  OF BASKS. 

(Filed 20 June, 1034.) 

Banks and  Ballking H r-dmount for  nliicli insnrer may prore clairn 
where other collatwnl is sold and proceecls paid county on  i ts  de- 
posit. 

A county's deposit ill a I m i k  was secuwtl l ~ y  State bonds aiid indemnity 
bolids n-ritten by plaintift' insurer. S .  C. Code, 1334(TO).  After the bank 
became insolvent tlie State boiids n.ere sold a t  the request of insurer, 
and the county received tlie lmceeclr thereof, and the iusurer paid the 
county the bnlance due 011 its drl~osit, nnd the cc~unty assigned to the 
insurer its claim agailist the b u l k  in the total ainouilt of the deposit 
a t  the time of insolvency. I~isurtjr brought this action to comyel the 



640 IK THE SUPREME COURT. [a06 

liquidating agent to allov proof of i ts  subrogated claim for the total 
county deposit a t  date of the bank's insolvency w i t h o ~ t  deducting the 
amount received from the sale of the State bonds, daiming it  17-as 
entitled to pro rata dividends on the total deposit unti' such diridends 
plus the amount received from the sale of the State bonds equaled the 
amount of the c o u n t ~ ' s  deposit. Held ,  the insurer was catitled to prove 
its subrogated claim only for the amount of the deposit less the proceeds 
from the sale of the State bonds, the sum it actually ],aid the county. 
dii l l ing Co. 9. Stevenson, 161 N. C., 310, distiriguished by the fact that  in 
that case the collateral n-as held and not sold and app ied to the debt. 

STACY, C. J., took no part in the eoncideration or decision c f  this case. 

APPEAL by plaintiff f r o m  Shaw, Enzergerzcy Judge, a t  Chambers, 
, lpril ,  193-1. F r o m  D ~ R H A ~ I .  Affirmed. 

T h e  agreed statement of facts  : T h e  plaintiff and defendant agree 
tha t  the  facts  per taining to the above entitled action and based upon 
the  allegatioiis set out i11 the coniplaint and  answcr filetl liereill are  as  
fol10~1-s : ( 1 )  T h a t  tlie allegations set out i n  paragraphs  S o s .  1, 2, 3, 4, 
and  6 of the  complaint filed herein a r e  true. ( 2 )  T h a t  p r e ~ i o u s  to aiid 
on 4 J a n u a r y ,  1932 ( the  date  tlic Merchants  B a n k  of D u r h a m ,  S. C., 
11 as take11 o ~ e r  f o r  tlie purpose of liquidation b -  tlie d ~ f e n d a i l t  G. P. 
Hood, Sort11 C'aroliiia Commissioner of Banks)  the c o u ~ i t y  of D u r h a m ,  
tlirough i t s  t reaiurer ,  x a s  a depositor a t  tlie Nercl iai~th B a n k ;  t h a t  
011 4 ,January, 1932, the county of D u r h a m  had  on deposit i n  the  
Merchants  B a n k  of I j u r l i a n ~ ,  K. C.. the bum of $4:3.:50.43; tliat to 
qecure this  deposit, a s  provided by l a w  (C.  S., section ) the bank 
lmd deposited nit11 nil associate, Sort11 Carolina Statcx bonds i n  the  
Knm of $29,000; tliat to f u r t h e r  protect said depo4t ,  t l ir  bank secured 
t n  o ili(lenmity bonds f rom the plaiutiff i n  the total amount  of $27,500; 
that a copy of each of the said in~lernility bonds a re  :~ t tached  to the 
plaintiff's romplaint  filed herein, markcd Esl l ihi ts  "A" and  "B." ( 3 )  
T h a t  shortly a f te r  the  3Iercli:~iits B a n k  of Durl iam, S. C'., (,low1 on 
4 J a n ~ ~ a r y ,  1932, a n  agent, offici:rl or r c p r p ~ e n t a t i ~ t  of the  plaintiff. 
v i t h  au thor i ty  to  act, called on tlic, official. of Durl lani  C'ounty, nhicl i  
iiicluilotl the  malinger of D u r l ~ n i  Oounty, niicl i i l c i ~ t i d  r l l ,~t  tlle c o u ~ l t y  
of D u r h a m  illlmediatcl- sell the said X o r t h  ( 'arolina S t a t e  l,ontl., 
l i a ~  ing a p a r  1 alue of $29.000, as  the  p la i i~ t i f t  coiitei~;le(l the -aid county 
of 1)urllam had  a rigllt t o  do (:lncl ullicll i t  tli,!) i n  or,  er to n x t r t n i n  
the e m c t  amount  due 1 , ~  the plniiitiff, the r n ~ t e t l  Stntos Fl t lehty a11J 
Gunrau ty  Company,  to the county of l )u r l i am uiider the said intleinility 
bond.; a b o ~ e  referred t o ;  t h a t  tlic c o u n t -  of Durhain,  througli it. 
ofici:lls, on 20 J a n u a r y ,  1932, bold the  w i d  Sort11 1 ' ~ r o 1 1 1 i ~  Stlit(> 
boi i t l~ of the  p a r  d u e  of $29,000 for  thc  sum of $26,353. i i  aiitl credited 
the same on the  deposit of $43,920.4S n l ~ i c l i  tllc c o n i ~ t y  of l jur l imu 
lmtl cltyosit~cl ~ ~ i t l i  tllf said -\Ie~c~lliriir.; Bank  of D u r l l a ~ i  . S. ('.. a t  the  
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time i t  closed, leaving a balance due the county of Durham on said 
deposit, for which the plaintiff was liable to said county of Durham, in 
the sum of $17,596.91, which amount of $17,596.91 the plaintiff paid 
to the county of Durham on Nay ,  1932. (4) Tha t  on 12 May, 
1932, the plaintiff, after paying the county of Durham the amount 
of $17,596.91, in fulfillment of i ts  obligatio~ls on i ts  said bonds, took 
from the county of Durham a receipt and assignment of its claim 
against the liquidating agent of the said the Merchants Bank of Dur- 
ham, N. C., a copy of which receipt and assignment is attached to the 
cornplaint filed herein and marked Exhibit ('C." (5)  That  notice of 
said assignment was given to the liquidating agent of the Xerchants 
Bank on Xay ,  1932; that previous to and on 6 June,  1932, the 
liquidating agent of the Merchants Bank, as  well as attorneys for said 
liquidating agent, advised R. P. Reade, Esq., attorney for the county 
of Durham, that  neither the county of Durham nor the United States 
Fidelity and Guaranty Company, was entitled to  and would not be 
a l l o ~ ~ e d  to file its claim for the sum of $43,950.48, but was entitled 
and would be allowed to file its claim for the amount of $17,596.91, the 
mnount of the deposit less the amount for which the said North Caro- 
lina State bonds purchased by said ba r~k  and held as par t  security for 
the deposit of said county n e r e  sold. (6)  That  the Merchants Bank of 
Durliam, S. C., got the county of Durham to pay one-half of the 
premiums for said two indenmity bonds above referred to :  The Mer- 
chants Bank of Durham, S. e., a r d  the county of Durham paying 
$30.00 each on the indemnity bond for $10,000, and the Xerchants 
Bank of Durham, S. C., and the county of Durham paid $52.50 each 
as the preniium on the indemnity bond for $17,500. (7)  That  the 
couiity of Durham on 18 March, 1932, within the time allowed for 
filing claims, undertook to file a claim with the liquidating agent of 
the Xerchants Bank for the sum of $43,950.48. This  the 28 April, 
1934, Fuller, Reade & Fuller, attorneys for plaintiff. Braniey  6- Gantt, 
attorneys for defendant ." 

This action was brought by the plaintiff as assignee of Durham 
County to compel the defendants to allox said claim for $43,950.48. 
cpon the agreed statement of facts set out in the record, his Honor, 
Thomas J. Sha~y ,  judge presiding orer the Superior Court of Durham 
County, held that  plaintiff as  assignee of Durham County is entitled to 
prore its clainl for orily $17,596.91. 

The plaintiff excepted and assig~icd error to the judgment as signed 
and appealed to the Supreme Court. 

Fuller, Reada d Fuller for p la in f i f i .  
Brawley  d Gantt f o r  defe?~t lant .  
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CLARKSON, J. The question: H a s  the plaintiff, as assignee of Durham 
County, a secured depositor creditor of the Merchants Bank of Durham, 
North Carolina, the right to  receive dividends on $43,930.48, the total 
amount of i ts  claim as i t  stood, a t  the time tlie bank was closed because 
of insolvency? W e  think not, under the facts and circunistances -sf this 
case. 

N. C. Code, 1931 (Michie), see. 1334(70), i n  part ,  is as follows: 
"The board of commissioners is hereby authorized and empowered to 
select and designate annually, by recorded resolution, some bank or 
banks or trust company in  this State as an official depository of the 
funds of the county, and the county comnlissioners shall require of 
such depository Nor th  Carolina State Bonds and/or United States 
Government Bonds or a bond in  some surety company authorized t o  do 
business in  Nor th  Carolina in  an  amount sufficient t2 protect such 
deposits, but in no  event not less than  the average daily bank balance 
of the county for the preceding year ;  but the board m:ty a t  any time 
require a n  additional bond in  i ts  discretion. P r o v i d e d ,  that  a bank 
giving North Carolina State Bonds and/or United States Gorernment 
Bonds as security for county funds may deposit said bords with another 
bank which has been approved by the Corporation Commission as a 
depository bank, said bonds to be held for the benefit of he county and 
subject to the order of the board of county commissioners of said 
county.'' 

I n  accordance with the above statute, the Merchants Bank of Dur-  
ham, S. C., had deposited with another bank, North Carolina State 
bonds in  the sum of $29,000 and further to protect said deposit, secured 
two indemnity bonds ill plaiiitiffs' company, totalilig $27,500. The 
plaintiff insisted that  these bonds be sold by the courity of Durliam to 
ascertain what was due on the indemnity bonds given by l~lointifl'. The  
bonds were sold for $36,353.57 and the proceeds credited on the deposit 
of $43,950.48, leaving a balance of $17,596.01, which plaintiff paid to 
Durham County. 

The plaintiff contends that it was entitled from the insolrent bank, 
the prorata on $43,950.48, irrespective of the anlourit realized from tlie 
sale of the State bonds. To sustain its contention it ciicq TT'itlsfon v. 
Biggs, 117 N. C., 806; B a n k  c.  F l i p p e n ,  158 S. C., 304; X i l l i ~ c ~  ( ' 0 .  r .  
Steuensolz,  161 X. C., 510; B u n k  c. J a r r e t t ,  195 AT. C., 79h. We do not 
think the coristruction plaintiff puts on these cases arcx applicable to 
the facts on this record. 

We find that  it is said in R a n k  v .  F l i p p e n ,  supra ,  pp. 335-6: "Wlien 
such dividends, added to any sums collected by the creditor from col- 
lateral, shall have paid the debt in full, then dividends of course must 
cease, and the uncoll~cted collateral delirered to the reteirer. . . . 
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I n  Merrill v. Bank, 173 U .  S.,  131, the Supreme Court of the United 
States holds that  'A secured creditor of an  insolvent bank may prove 
and receive dividends upon the face of his claim as i t  stood a t  the 
time of the declaration of insolvency, without crediting either his col- 
laterals or collections made therefrom, after such declaration, subject 
always to the proviso that  dividends must cease when, from them and 
from collaterals realized, the claim has been paid in full.' " 

I n  Nill ing Co. v. Stevenson, st~pra,  p. 513: ' ('The receiver is not 
entitled to any securities in the hands of the appellant, the Home Sa r -  
ings Bank, until the bank has receired full payment of its claims for 
$1,750 filed with the receiver. The  bank is  entitled to prorate with 
other creditors on the basis of $1,750, and then apply t h e  proceeds of 
all collaterals i n  its hands to payment of the balance of its claim, 
unless the collaterals shall amount to more than the balance due. Bank 
v. Flippen, 158 N .  C., 334, and cases cited." W e  think the facts in this 
case come more within the principle. 

I n  Bank v. Ale~ander ,  85 N.  C., 352 (353) : '(On 30 Sovember, 1677, 
the principal debtors made a n  assignment for the benefit of their 
creditors, from the proceeds of which the plaintiff has receired and 
applied to the notes a payment of 66 per cent of the amount due. The 
plaintiff now proposes to prore against the testator's estate, the full  
amount of the notes without deduction of the sum paid, and claims to 
share upon the basis of an  unreduced debt in the prorata distribution 
of the fund in  the hands of the executor." Held that  the payment 
extinguished the debt pro, tanto. 

I n  Chemical CO. v. Edwards, 136 X. C., 73:  "Insolvency-Where a 
debtor holds certain notes as the property of the creditor, to be applied 
on his debt when collected, any amount collected on the notes is part  
payment of the debt and the debtor shares in  the funds belonging to the 
administrator only in  proportion to the balance of the debt due." 

I n  the present action, the agreed statement of facts, number three 
supra, shows that  these North Carolina State bonds were sold a t  the 
request of plaintiff and credited on the $43,950.48 deposit, so that  plain- 
tiff could ascertain the balance due on the indemnity bonds. This 
balance $17,596.91 was paid by plaintiff and for this amount, it  can file 
i ts  claim. When plaintiff took the assignment on 12 May, 1932, there 
was due only $17,596.91. Under the facts and circumstances of this 
case, i t  cannot prove for $43,950.48 although the claim for that  amount 
was assigned to it. The  bonds were sold and the credit made a t  plain- 
tiff's solicitation. The plaintiff is subrogated to the amount it ~ o l u n t a r i l y  
paid out after i t  had the bonds sold and credited on the deposit. The  
bonds were sold and brought less than  par, they mere sold at plaintiff's 
insistence and i t  cannot now contend that i t  is subrogated to the full 
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amount of the deposit in the insolvent bank. After plaint ff's conduct i n  
having the  bonds sold and credited on the  county of Durham deposit, 
i t  is too late now to contend that  i t  is subrogated to the original deposit 
of the county of Durham in the insolvent bank. 

I t  will be noted that  i n  the cases cited by plaintiff, the creditor held 
the collateral and i n  case of insol\-ency had  the right to prove for the 
full  amount of the debt before exhausting other collatei-a1 held. This 
is not the factual situation in the present case. Durham County held 
as  collateral or security for the deposit (1)  $29,000 N. (1. State bonds, 
( 2 )  $27,500 indemnity bonds of plaintiff. This is the distinguishing 
feature betv-een the cases cited by plaintiff and the pre:,ent case. F o r  
the reasons given, the judgment of the court below is 

Affirmed. 

STACY, C. J., took no part  i n  the consideration or decision of this case. 

STATE O F  NORTH CAROLINA v. W. 31. SASSEES AND li. D. KIXARD. 

(Filed 20 June, 1934.) 

Municipal Corporations H d: Constitutional Lam G a-Ordinance re- 
quiring operators of motor whicles for hire to furnish policies of 
liability insurance or cash or securities held unconstitutional. 

A municipal ordinance requiring all operators of passenger motor 
vehicles for hire within the city to deposit with the t~ensurcr of the 
city policies of liability insurance in respunuible cornpn~~ics nntl~orized 
to do business in  the State in a stipulated amount for cach car operated, 
or cash or securities in the sum required, i s  held void a s  being in  con- 
travention of Const., Art. I, sec. 7, prohibiting separate or exclusive 
emoluments, but in consideration of public serricc. and C'oi~st., Art. I. see. 
31, interdicting prr~etuities and monoyolies, in that the ordiiinnce fails 
to provide, that the security required might be furnished by one or 
more solrent individual sureties. Whether the ordinance i3 void :IS being 
in contravention of the general law or poliry of the St: tc as dcclar~d 
in chapter 116, Public Laws of 1031, lleld not necessary to a tlecision of 
the appeal. 

APPEAL by the State of S o r t h  Carolina from special verdict and 
judgment, Sznclnir,  J., at Special April Term, 1034, of NECKLESUL-RG. 
M r m e c l .  

"Special verdict and judgment of Judge Sinclair : I n  the above entitled 
action, the jury returns the following special ~ e r d i c t .  (1)  That  on 27 
October, 1933, the city of Charlotte adopted the followi,~g ordinance: 
An  ordinance to regulate the operation of cabs, taxi-cabs, and for-hire 
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cars and to  protect the public from injury and damage resulting from 
negligence in the operation of said cabs, taxi-cabs or for-hire cars on 
the streets of the city of Charlotte. Be i t  ordained by the council of the 
citp of Charlotte. 

"Section one: _\To person, firm or corporation shall operate, or cause 
to be operated, upon the streets of the city of Charlotte, any cabs, taxi- 
cabs, U-Drive-It, or for-hire car or automobile unless ( a )  said person, 
firm or corporation shall have filed v i t h  the treasurer of the city of 
Charlotte, a policy or policies of liability insurance ~ v i t h  a reliable 
and responsible company authorized to do business in  the State of 
North Carolina, in form to  be approved by the city attorney, indemnify- 
ing the licensee as to each cab, taxi-cab, 'U-Drive-It' or for-hire car or 
automobile in the sum of five thousand dollars ($5,000) for injury to 
one person, or ten thousand dollars ($10,000) for in jury  to more than 
one person, and one thousand dollars ($1,000) property damage, i n  any 
one action for which said driver or ovner of cab, taxi-cab, 'U-Drire-It7 
or for-hire car or automobile may be held liable. ( R )  I n  lieu of such 
insurance policy or policies, said person, firm or corporation may de- 
posit like amounts with the treasurer of the  city of Charlotte, i n  cash, 
or securities to  be approved by the city manager, indemnifying persons 
who may be injured, or whose property may hc damaged by thc negligent 
operation of such cabs, taxi-cabs, 'C-Drive-It7 or for-hire cars or 
automobiles upon condition that  action may be brought thereon by any 
person for the amount of such damage to the full a ~ n o u ~ ~ t  of such cash 
and/or securities deposited. (C)  The expiration or cancellation of any 
policy or policies of liability iiisurance, or the n i t h d r a ~ i ~ a l  of any cash 
and/or securities deposited as herein p ro~ ided ,  shall deprire any person, 
firm or corporation of the right to continue further the operation of 
any cab, taxi-cab, T - D r i ~ e - I t , '  or for-hire car or autoniohile upon the 
streets of the c i t ~  of Charlotte. 

" S e c t i o ~ ~  tno .  Any person, firm or corporation violating this ordi- 
nance sllall upon conviction be fined fifty dollars ($50.00) or inlprisoned 
for not more than thirty daj-s, and each day any section of this ordi- 
linuce sliall be v io l a td  shall he and con.titute a separate and distinct 
offense. 

"Section three. That  all ordinances or parts of ordinances in conflict 
herenit11 be and the same are hereby repealed. 

"Section four. Read, approved and adopted and declared to be an  
ordinance of the city of Charlotte. this 27 October, 1933, effective ten 
daysaf ter  its first publication. Approved as to form:  Bridges and Orr, 
c i t r  attorneys. 

" ( 2 )  That  on 5 April, 1934, the ordinance hereinbefore set out Iraq 
in effect. (3 )  That  on 5 April, 1934, the defendants, TIT. I f .  Sasseen 
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and R. I). K i n a d ,  operated a taxi-cab for hire upon thc streets of tlie 
city of Charlotte in violatioll of the terms and prorisions of said 
ordinance, in that  the said defendants operatcd said ta:,i-cab for hire 
without filing ~ i i t l l  tlic trcasurer of tlic city of C'harlot'e, a policg of 
liability insurance wit11 a reliable and responsible compi~ny authorized 
to do businesq in the State of so r t l~  ("arolina i n  form to be appro.ied. 
by the city attorney and without in lieu tl~creof depo.iti1 g securitks as 
provided in section B of said ordinance. (4 )  That  tlle d(.fcnclants ha re  
operated tasi-cabs for hire in the city of Charlotte for 3 years: that  
on 5 April, 1934, a t  which timc said dcfmdants were an-csted, cl~nrged 
x i t h  the violati011 of the orclinancc licreilibcfore set forth, said de- 
fendants were operating a certain taxi-cab for hire under a license duly 
issued 1 ) ~  the Commissioner of R c ~ e n u e  of tlie State of -\'ortll Carolirla 
under and pursuant to the prorisions of the Consolidntec Statutes, sec- 
tions 2613(15) to 2621(149), both iiiclusire, kno~vn as the Jlotor  
T'ehicle A c t .  (5)  That  the defendants hare  complied 7viL11 all the pro- 
visions of the l ans  of the Sta te  of So r t l l  Carolina entitling them to 
operate taxi-cabs for hire in tlie city of Charlotte. (6 )  That  they have 
met all tlie requircn~ents of the city of C'llarlotte entitling them to 
olwr:~te taxi-cabs for hire in the city of Charlotte other tllan complying 
~vit l i  the ordinance of the city of Charlotte, llereinbeforc set forth. I f ,  
upon these facts, the court be of the opinioii that  the tiefendants are 
guilty, rlle jury so finds; otliernise, not guilty. Upon the nbore finciii~gs 
of facts by tlie jury, tlic court adjudges tlie defentlants not guilty. Fro111 
the qpecial ~ e r d i c t  of not guilty, the State appeals to the Supreme 
Court." 

The only esccption and assiqiinient of crror r l i a d ~  1)) the State, i5 
t l ~ t  tlw court erred in  adjutlging the defendantc not guilty upon the 
facts s ~ t  out in the ~pecia l  rercliet of the jury. 

CL. \RI< \O~ ,  J. l y e  thiidi there is iio error in the court below finding 
tlw defe~~tlnuts "not guilty" on the special T ~rt l ic t .  I n  the ipccial ~ e r d i c t  
is  the follo~ving part of the ordina~icc of the city of Ch:rlotte, S. C.:  
'((A) S : ~ i d  pcrso~i? firm or corporation qllall hare  filed wit11 tlie treasurer 
of tlic city of Chzlrlotte, a policy or policies of liability ii~curance nit11 a 
reliable aiitl respo~~siblc c o n i p a ~ ~ y  autllori~ctl to do bu4ne.s in tlie State 
of North Carolina, i n  forill to be approred by the city attorney, in- 
demnifj ing the licensee as to each cab, taxi-ciib, 'U-Drire-It' or for-hire 
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car or automobile in the sum of five tliousand dollars ($5,000) for 
in jury  to one person, or ten t h o u s a ~ ~ d  dollars ($10,000) for injury to 
more than one person, and one thousand dollars ($1,000) property 
damage, in any one action for 11,1iicli said drirer  or owner of cab, tasi-  
cab, 'U-Drive-It' or for-hire car or automobile may be held liable. (B) 
I n  lieu of such insurance policy or policies, said person, firm or corpo- 
ration may deposit like amounts with the treasurer of the city of Char- 
lotte in cash, or securities to be approved by the city m a ~ x g e r ,  in- 
demnifying persons who may be injured, or vhose property may be 
damaged by the ilegligent operation of such cabs, taxi-cabs, 'U-Drive-It' 
or for-hire cars or automobiles upon condition that  action may be 
brought thereon by any person for tlie amount of such damage to the 
full aniount of such cash and/or securities deposited." 

Under the above, the defendants are limited to (1)  ''-1 policy or 
policies of liability insurance." ( 2 )  I n  lieu of the policy or policies 
of liability insurance, "cash or securities." The ordinance, e z p r e s s i o  
u n i u s  e x c l u s i o  a l t e r i u s ,  omits a bond by a solvent personal surety or 
sureties. I t  is  a matter of common k n o ~ l e d g e  that  a liability policy in 
an ilisurance indemnity conilmiy is almost prohibitive, few companies 
x r i t e  them. Cash or liquidated securities for so large a sum makes it 
hard measure and almost impossible to coniply v i t h  the ordinance by the 
arerage taxi-cab owner or owners. T e  are not discussing the policy 
of the ordinalice in reference to protecting persons or property injured 
through negligence, but to the legality of the ordinance as adopted. 
111 the Constitution of Sor t l i  Carolina, Article I, section 7,  is the fol- 
lolving : "So  man or set of men are entitled to exclusive or separate 
emoluments or privileges from tlie community, but in consideration of 
public serrices." Section 31, is as follows: "Perpetuities and nionopolies 
are c o ~ i t l m y  to the genius of a free state and ought not be allowecl." 
Section 29, is  as follons: '(-1 fwcluent recurrence to fundamental l ~ r i n -  
ciples is absolutely necessary to preserve the blewings of liberty." The 
act, aq written, has a tendency to create a nioliopoly and turn the busi- 
ness ox er to a privileged class xi thout allon-ing personal surety or 
sureties, nhich  was, until recent years, the kind of bond uqually required 
and given. -1 statute applicable to Buncombe County, S o r t h  Carolina, 
i m o l ~ i n g  the same principle, naq  held void in  P l o t f  c. Fergr lson ,  201 
S. C., 446. See F l e i n m i n g  c. A s l i e r i l l e ,  203 3. C., 810; S. c., 205 S. C., 
765;  I11 the P I o f t  case,  suprcl ,  at page 451, it  is said:  "The passage of 
l a m  not of uniform operation, the granting of special p iv i le& and the 
like, are ordinarily contrary to our constitutional limitations. Equal  
protection of the l a ~ v  and the protection of equal 1e:r-s are fundamental." 

It is coutended by clefe~itlants that the ordinance contravenes: "The 
general law and the policy of the State, as declared by chapter 116, 
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Public L a m  of 1931, entitled 'An act to prornote safe driving on the 
h i g h ~ ~ a y s  and to force the collection of judgments agains irresponsible 
drivers of motor vehicles.' " I t  is lye11 wttled that an ordinance is 
i n n l i d  if it  antagonizes the State law, supra, on the i,ubject. S. V .  

Stallings, 189 K. C., 10.2. The  synopsis of the State law, supra: "Failure 
of any automobile owwr  or operator to pay t o ~ t  judgment within 30 
days after film1 rcnditiou authorizes suspension of tlrirel's license and 
registration certificates. . . . Certified transcript. . . . Period 
of suspension. . . . Ability to rwporid in damages. . . . Clerk 
of Superior Court to forn arc1 transcripts to Commissioner of Revenue." 

Ender the circumstances narrated in the act, nrovision is made for 
bond of a surety company, "or a bond v i t h  a t  least two individual 
sureties," ctc. This indicates the legislative intent as to giving intli- 
r idual  suretics in certain cases, omitted from the ordinanw in question. 
We are not no\\- called upon to decide IT-hethrr the ordinance in question 
antagonizes the Sta te  law and 11-hether the State law covers the entire 
field. "The pou-er conferred upon the municipal body is presumed to be 
insubordination to a public l a v  regulating the same rrat ter  for  the 
entirc State unless a clear intent to the contrary is marlifest." ,C. L'. 

L a n q s t o ~ ~ ,  88 S. C'., 692 (694) ; S. 2.. Freshzcde~,  183 S. C., 762. 
I t  is found in  the special verdict: "That the defendants lave conlplied 

with all the provisio~is of the l ans  of the State of S o r t h  Carolina 
entitling them to operate taxi-cabs for hire in the city of Charlotte. 
That  t h ty  ha\ c met all thc requirements of the city of Chailotte entitling - 

them to operate taii-cabs for hire in the city of Charlotte other than 
complping nit11 the ordinance of the city of Charlotte hereinbefore ,qet 
forth." VTe see no error in thr. judgment of the court belolr., the judg- 
ment is  therefore 

Affirmed. 

B A 1  SIBLCT. THT ~ T E F .  v R. lT'ATdTEIt TOWSSCSD, V. 11. LISDSAT A - \ D  

1) S TOTT'KSESD, I lhLPII  TOlT'hSESD. I<ATHLI:CS T. FIRESTOYC. 
RUTH TOWSSESD, A \ D  1;. 31 TOIVSSCSL). ADDITIO\AL PARTIES DE- 
F E h D 4 Y T .  

(Filed 20 June, 1934 ) 

1. Life Estates a-Estate of life tenant is forfeited one year from 
sale of land for taxes ~rllere he fails to pay taxes or redeem land. 

Bg the express terms of the statute, C. S., 7982, a life :enant forfeits 
his interest in lsnds to the remaindermen when he fails ~xnd refuses to 
1 x 1 ~  tases thereon and sufTcrs the lmltls to he sold for tas~is and fails to 
redeeiii same within one gear from sucli sale, and plaintiff's contention 
that the estate of the life tenant is not forfeited uutil the tax-sale c~rtifi- 
rate is forecloset1 and  the land soltl 115 n com~nissioner is nntenahle. 
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2. Execution B d-Where life tenant's interest is forfeited for failure 
to pay taxes deed under rxecution against him conreas no title. 

The deed of the sheriff to a purchaser of land at  an execution sale 
under judgment is T oid nhere the juclzrnent debtor had only a life estate 
in the land vhich e.tatc he had forfeitcd h y  failing to pay taxes and 
iuffering the lai~d t c ~  be \old therefor and failing to redeem iame nithin 
on(. )ear after such sale, the fee-iirngle t~ t l e  to the Idnd being in the 
relnaindermen from that date. 

S c a ~ s c r r ,  J., took no part in the corisideration or decisioll of this case. 

APPEAL by plaintiff from Sinclair, J. ,  at December Term, 1933, of 
R o ~ ~ s o s .  Affirmed. 

The folloxing is the agreed atatenlent of facts:  "D. S. To~vlisend, 
Ralph Townsend, Kathleen T. Firestone, L. N. Townsend and Ru th  
T o ~ ~ n s e n d ,  through their counsel. &Lean & Stacy, come into court and 
make themse11-es parties defendant to this action and adopt the ansver 
herein filed by R. Walter Tovnsead and TIT. M. Lindsay, defendants. 
Plaintiff and defendants n-ail-e a jury tr ial  i n  this cause and agree 
to submit to the court for its judgment thereon the following agreed 
facts: (1)  That  defendant, R. TITalter Tomnsend, deriued whatever 
interest he may have in the lands described in the complaint under and 
by virtue of I t em 5 of the last will and testament of Richard Townsend, 
registered in  Book of MTills S o .  4, page 310, office of the clerk of the 
Superior Court of Robeson County; said item fire derises the land in 
question to R. W. Tonnsend 'to hare  and to hold the same in  trust 
for the use and benefit of himself and wife for life and then to all of 
his  children, 'those both after my  death as well as those before in  fee 
simple but none of this property is to be subject or liable for the 
debts of said R. TIT. TOTI-mend.' ( 2 )  That  D. S. Townsend, Ralph 
Tonnsend, Kathleen T. Firestone, L. 11. Townsend, and Ruth  Town- 
send are all the children of R. Walter Townsend; that  the wife of 
R. Walter Townsend is  dead. (3) That  on 13  October, 1931, K. 31. 
Biggs secured a judgnlent agaiust R. Walter Townsend for $147.61, 
n~hich  said judgment is docketed in the office of the clerk of the Superior 
Court of Robeson County, i n  Book U, page 119; that  thereafter 
execution was issued on said judgment, the homestead of R. F a l t e r  
Tomnsend was allotted in  the la rds  referred to in the complaint and the 
excess thereof sold by I?. S. Kornegay, sheriff of Robeson County, 
under the execution of the judgment above referred to;  that thereafter 
the sheriff of Robeson County executed a deed for said excess, to B.  &I. 
Sibley, trustee, which is recorded in  the office of the register of deeds 
of Robeson County, i n  Book 8-H, page 342. (4) Tha t  defendant, R. 
Walter Townsend, acting as  agent of the remaindermen who claim the 
life estate, leased the said land to  the defendant, W. 11. Lindsay, for 
the year 1933, and took therefor a rent note in the sum of $325.00. 
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( 5 )  T h a t  defendant, R. Wal te r  To~vnsend ,  failcd t o  p a y  the  tases  due 
upon saitl lands f o r  the year  1930, and  subsequelit y e a n ;  tha t  thc said 
h i ~ d s  were i;old a t  public auct ion f o r  t h e  1030 taxes due t l i e r e o ~ ~  by 
1'. S.  Rornegay,  sherifl of R o b r s o ~ i  County, oil 2 S o v e ~ l l b c r ,  1033, and  
bid i n  by Robeson C o u ~ ~ t y ,  aucl on said clatc of sale the  certificate of sale 
Tvas issued hy the  slieriff of Robes011 G'olmty to R o b e s m  County f o r  
said lantls +old f o r  I~o l Ipu?me~i t  of 1030 taxer clue t h t w o n ;  tliat tlic 
saitl lands n e r e  sold f o r  the  1930 taxes due thereon by reason of the  
neglect and  refusal  of R. ITTalter T o ~ ~ n s e n d  to p a y  the  taxrs  due t l ~ e r e o n ;  
tha t  the  said d e f e ~ i d a ~ i t ,  R. Walter T o v  liaend, failed to  retleem the s i m c  
x i t l l in  OIIC !-ear af tcr  mcll ~ a k ,  an(l  had ileTer rccleemecl :a id Imi i l~ .  1101. 
paid an> taxer tlue thereon s u l ~ . ; e q ~ ~ e ~ i t  to the taxes f o r  the .car 1029. 
I f ,  upon  tlie foregoi i~g facts, t h e  court ~ l i o u l d  be of thrl o p i ~ l i o n  t h a t  
plai~l t i f f  is e~ititlecl to  recoT e r  niiythi~ig: n h a t e ~ e r  i u  th i s  action, i t  n ill 
ko acljudgc, a~ i t l ,  if, upon t h e  foreg?illg fact i ,  the  court i i  of the opi11io11 
tliat t lefe~~tlai i t ,  It. TI7. To\\iiscnd, h a s  forfeited his  intercst i n  said 
lands, hc.au.e of t h e  lio~ipnprnent of taxeq, as  l)roT idetl f o r  i n  ~ec t io i i  
79h2, C o ~ ~ s o l i t l a t e J  S ta tu tes  of Sort11 C'arolii~a, then i t  n i l1  re11c1c.r 
j u d g i i i ~ n t  ill aecordniicc n i t h  tlse r ights  of tlcfcndnnts. TV. H. EIunl- 
phrey, <Jr., : ~ t t o r ~ i e y  f o r  plaiiitiff. X c L e a n  ci- S t a q ,  attorneys f o r  cle- 
fendanti." 

Tlie co11rt b e l o r  renderetl t h e  f o l l o n i i ~ g  j u t l g n ~ n t  : "This  cause 
c o i r ~ i i ~ g  on to be heard  and being lieard a t  this  Dece~lihe Term,  1933, 
of the  Superior  C'ourt of Robc>wn County, before his Honor, S. ,I. 
Sinclair,  judge presiiling, upon  ail agreed s ta t twent  of facts, 110th 
plaintiff aiid defeudaiits I i a ~ i i ~ g  n a i ~  ed t r i a l  by j u r y  mid agreed tha t  tlie 
court nliglit co~isitlcr the  facts  agreed upon b e t n c ~ ~ ~  the  partie,  m ~ d  
declare tlie Ian. applicable thereto. Af te r  eo~isidcrat ion o ' tlie facts. as  
agreed to b e t ~ r e e u  the  parties, the  court is of t h e  o p i i i o n  t h a t  the  
l i fe  estate of R. TTTalter T o n n s c d  i n  the  lands described in t h e  com- 
plaint  fell  i n  f o r  tlie ~ i o i ~ l ) q ~ u e i ~ t  of 1030 taxes due upon  said la~itls,  
the  sale of the  same by  the slicriff of Robesou County o 1 IS Octol~er, 
1931, and  tlie neglect and  refusal  of tleftwtlant, R .  TTTaltcr T o n  ilbend, 
t o  1 ~ i y  tlw taxeb tlue on snit1 1:111~ls ant1 liis fa i lure  to rctleeiil the  ,nllic 
~ r i t l i i u  m e  year  :iftcr su(~1i wle,  21s provici(d by qe( . t l~n  ;!I>?, ('olisoli- 
tlatwl Statutv5 of Sort11 C':irolina, and t h a t  tlitl re~naincle W I C ~  a re  iiou 
the o ~ i ~ l t ~ r s  ill feel ~ i i n p l e  of wit1 lttntls. \Vl le reupo~~,  i t  i .  orcleretl, ad- 
judged a i ~ t l  dcrreed t h a t  R .  K a l t e r  Towliwrcl lins I I ~  i~i tcrczt  ill the 
h n d s  clescribctl i n  t h e  c o m p l n i ~ ~ t  ; tha t  the a t t t~mptcd  .ale of his  ii1ti.rc1.t 
there111 h- the sheriff of Robeson County l m l e r  executioll nlitl tlie tleryl 
executetl by the sheriff of I f t o b e m ~  C'oulity to plai~itiit '  iz a ~ i u l l i t y  alltl 
voitl alul the register of clctds of Robeson County n i l1  so il~tlicntc u l jo~l  
tlie niargin of saitl t l c d  tliat t l ie saiiie is  ~ o i d  by 1 i r t u r  of thiq jutigrucnt. 
T h e  clerk of t h e  Superior  Court  will cer t i fy this  jud,;ment to tlie 
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register of deeds of Robeson County to the end that she may record 
the same in her office. Let plaintiff pay the cost of this action." 

To  the judgment as signed, the plaintiff excepted, assigned error and 
appealed to the Supreme Court. 

TI'. H .  H u m p h r e y ,  Jr . ,  and  J a m e s  R. S a n c e  for p l a i n t i f .  
X c L e a n  d S t a c y  f o r  defemlants .  

CLARKSOK, J. The question involved: Did R. Walter Townsend 
forfeit his life estate in  the lands referred to in  the complaint by reason 
of his failure to redeem said lands within twelve months after they 
had been sold for taxes, as provided in section 7982, Consolidated 
Statutes? We think so. 

C. S., 7988, is as follo~vs: "Every person shall be liable for the taxes 
assessed or charged upon the property or estate, real or personal, or 
which he  is tenant for life. I f  any tenant for life of real estate shall 
suffer the same to be sold for taxes by reason of his neglect or refusal 
to pay the taxes thereon, and shall fai l  to redeem the same within one 
year after such sale, he shall thereby forfeit his life estate to the re- 
mainderman or reversioner. The remainderman or reversioner may 
redeem such lands, in the manner that  is provided for the redemption 
of other lands. Moreover, such remainderman or reversioner shall have 
the right to recover of such tenant for life, all damages sustained by 
reason of such neglect or refusal on the part of such tenant for life. I f  
any tenant for life of personal property suffer the same to be sold for 
taxes by reason of any default of his, he shall be liable in damages to 
the remainderman or reversioner." 

I t  is contended by plaintiff that the estate of the life tenant is not 
forfeited in  the land until the tax sale certificate is foreclosed by court 
and the land sold by a commissioner. We cannot so hold. The statute, 
supra, in clear language says: "If any tenant for life of real estate shall 
suffer the same to be sold for taxes by reason of his neglect or refusal 
to pay the taxes thereon, and shall fail to redeem the same within one 
year after such sale, he shall thereby forfeit his life estate to the re- 
mainderman or reversioner." The agreed statement of facts sags: "That 
defendant, R. Walter Townsend, failed to pay the taxes due upon said 
lands for the year 1930 and subsequent years; that the said lands were 
sold at  public auction for the 1930 taxes due thereon by P. S. Kornegay, 
sheriff of Robeson County, on 2 Sovembw, 1931, and bid i n  by Robeson 
County, and on said date of sale the certificate of sale was issued by 
the sheriff of Robeson County to  Robeson County for said lands sold for 
the nonpayment of 1930 taxes due thereon by reason of the neglect and 
refusal of R. Walter Townsend to pay the taxes due thereon; that the 
said defendant, R. Walter Townsend, failed to redeem the same within 
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one gear after  such sale, and has never redecmed said lands, nor paid 
any taxes due thereon subsequent to the taxes for the year 1929." 

The life tenant Tms entitlcd to the rents and profits 01' the land. TT'e 
do not think the statute szcpva in language or intent lncans that the 
life teiiant can for years until forcclozure of a tax lien, keep the rents 
and profits each year and not pay the tax and claim under the statute 
there was no forfeiture. I n  Smith zt. Xil ler .  158 S. C.. CIS 1103) : "The 
law evidently means, that if the life tciiant does not pay, and tllerehy 
exposes the land to sale, he  may interrene and p r e ~ e n t  a sale by paying 
the tax, and for the s:me rea.on that  he can redeem from a tax sale 
already made." 

111 Logan T .  G'ri,fifh, 205 K. C.. 580 (582), i t  is saic : "The appli- 
cable statutes crcate a lien for purchasers at tax sales. and also prescribe 
the procedure for enforcing said lien. (Foreclosure' is  the process pro- 
vided for turning the lien into money." 

I n  B r y a n  v. Bryan,  ante, 164 (165), it  is said : "The defendant ad- 
vances the proposition that  the plaintiff must settle the unpaid taxes 
before he can rnaintain an  action to declare the life estate forfeited. 
We find no such prerequisite either in the statute or in the decisions 
of this Court. The  statute is specific: The  life tenant forfeits his  estate 
to the remainderman or reversioner when he suffers i t  to be sold for 
taxes by reason of his neglect or refusal to pay the taxes and to redeem 
the property within a year after the sale. C. S., 7982. The  remainder- 
man's payment of the taxes due by the life tenant, i s  not a condition 
antecedent to  the institution of his action for forfeiture. The  necessitv 
of protecting the remainderman or rerersioner i s  obv ous." 

In  some cases, this  may be a hard rule, but it is the law as written 
and we must adhere to it. Fo r  the reasons given, the judgment of the 
court below is  

Affirmed. 

SCHEKCIC, J., took no part  i n  the consideration or decision of this case. 

IDA BONAPARTE r. FRATERNAL FUNERAL HOME, CLARK S. BROWN, 
MANAGER, AXD CLARK S. BROWN, I~UDIVIDUAL~Y. 

(Filed 20 June, 1934.) 

1. Dead Bodies A a-Wife has right to possession of dead body of hus- 
band and may recover pmitive damages for its wrongful detention. 

A wife has a right paramount to all other persons for the possession 
of her deceased husband's body, and where an undertaker, over the 
protest of the wife, holds the dead body of the husband and thereafter 
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embalms the same without the consent or approval of the wife, and upon 
demand of the wife, refuses to deliver the body until fees for personal 
services and embalming are paid, the wife may recover punitive damages 
for such detention. 

2. Dead Bodies B c- 

The arbitrary withholding of the dead body of her husband from a 
widow, as security for charges for personal services rendered by an 
undertaker and fees for embalming the body, is an unlawful act. 

3. Appeal and Error D a: New Trial C b- 
While an appeal to the Supreme Court is pending the trial court is 

without jurisdiction to hear a motion fop a new trial for ne~vly dis- 
covered evidence. 

CIVIL SCTIOS, before Hill, Special Judge, a t  February Term, 1934, 
of FORSYTH. 

On the night of 28 April, 1933, Cleveland Bonaparte was shot by a 
police officer. An  ambulance was called to take him to the hospital and 
he died about the time the ambulance reached there. The  plaintiff 
is the wife of the deceased and instituted this action to recover compen- 
satory and punitive damages from the defendants for the unlawful and 
wrongful detention and mutilation of the body of her husband. 

Plaintiff said:  "On the night of 28 April, 1933, I was a t  my home. 
I saw Brack Dulin that evening about an  hour and a half or two hours 
after the death of my husband. H e  came there and asked me for the 
body and said they had gotten it from the hospital and asked for the 
body, and I said, 'No, I want Mr.  Fitch to hare  the body,' and I said, 
'You all turn  it over to Mr.  Fitch.' I told them to  not bother the body 
until I got down there or either I would send Nr. Fitch for the body. 
. . . H e  asked me if he should tack up crepe and I told him no, that  
Mr. Fitch would tack u p  crepe when he got there, and Dulin went out 
there and was going to  tack i t  u p  anyhow, and Mrs. Johnson came 
out there and begged him not to and he took i t  down. . . . Later 
on that  evening I went to the funeral home and made demand for the 
body of my  husband to Mr. Brown-Clark S. Brown. . . . Mr. 
Brown told me he was working on the body embalming the body, and I 
said:  'I sent word domn here for you not to bother the body until I 
came domn here,' and he  said, 'Well I'm working on the body and you 
can't get it.' I asked him twice for the body, and then they took me 
and put me i n  the car. I was so worried I just had broken domn and 
they just took me out. . . . Robert E. Fitch was in there with me 
and came out to the car and talked to  me later. Fitch got the body out 
about twelve o'clock or i t  may haye been later than that. Before I got 
the body I had to pay Clark S. Brown $50.00 and I hare  a receipt for  
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the $59.00. Before I ven t  to the funeral lionic I n a s  ill bed. 1Thile I 
y a s  there I was so nerro1is and ~ w a k  I couldn't hardly t ~ l k .  After that 
my condition got worse. I never gar?  tlieni any orderq to cmbalnl the 
body or to keep it,  but they said they had orders to eu balm thc body 
but tlitln't say nllo ga l e  thcrn the orders. 1 had told h l i n  nut to (lo 
a i ~ ~ t l i i n ~  to the body except to turn it o ~ c r  to tlic Fit t l i  Undertaking 
Company. I was at the place of Irusiness of Clark S. Brolrn and the 
Fraternal  F u ~ i e l d  Home for a n  hour or a little over, t r r ing  to get the 
botly. . . . 1Tlicn they got me lionle tliep Iiad to put inc to bed 
and tried to get a doctor, hut it n a s  so latc they didn't gclt olir u11ti1 
the nest  morning. . . . I did not see tllc body of ing liusbanil on 
that iliglit. I aslied at tllc Fr:~tcriial F u ~ i e r a l  Hornc if I could see 
him and they said no, they v e r c   ork king on him. I t  v7as C'larli Brown 
that  told me that. I told him not to (lo miything else t3  the body hut 
turn it over to Mr. Fit?ll. I don't knon- xliat  the fifty dollars that I 
paid n-as for, but 1 n as nil l ing to pay f i ~  e dollars for n 1i:rt tliey had 
done, going to the hospital and getting the body and talcing it back to 
his place. I wanted F i t rh  I;ndertaking C'ompany to look after the body 
of illy husband because that n a s  his  request; he a l ~ w y s  .altl lie naiitctl 
Mr.  Fitch to h a ~ e  his body if he  died first." 

Fitcll testified that  he n a s  manager of the Fitch F u n r d  Home aiid 
that  he was called to the home of the plaintiff and requested to take 
charge of her husbalicl's body. H e  said:  "I neilt v i t h  Mrs. 1Ion;iparte 
to  X r .  Brown's office a t  the Fraternal  Funeral  Home. . . . \Then 
I vent  there with Mrs. Bonaparte that  night it n a s  for the purpose of 
getting her husband's body. . . . Bronn  told Mrs. Bonaparte tllc 
clinrgcs Twre $50.00, and I told her she ~ i ~ o u l d  ha re  to get it up. . . . 
She asked Erown v h o  gave h im orders to embalm her llushaiid and lie 
told her that  it n a s  his custom to go ahead and ernbalm bodies wheii 
they come in if the family is hcre. W e  always get the consent of the 
fanlily before we do it if the family is rcacliable. . . The regular 
price for embalming is  $25.00. The ambultrlice charge or i w n o ~  a1 charge 
is 95.00. . . . I did not ha re  $50.00 n i t h  me, but 1 returned nit11 
$50.00 in about forty-five nliliutes and paid it to Dulin for the embalm- 
ing of &. Bonaparte. I paid it at the request of Nrs .  3onapartc. ,Is 
a result of paying the $50.00 lie turned the body orer to us. . . . 
T h e n  we nen t  to see Clark Brown that night he discus:ed the nlatter 
i n  a busiuess-like n7aF with me. Told me a< soon as he n a s  paid for 
his senices he would release the body. . . . H e  was as cordial arid 
nice to me as a man could be. . . . I am a competitor of Bro~vrl. 
I have g;otten bodies from other funeral  homes and paic them for the 
embalming." 
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The defendant testified that he carried the dcccased to the Xemorial 
Hospital and that ~l-lien the physician pronounced him dead lie took 
tlie body to liis funeral liome. H e  testified that "nhen I returned to the 
fu~ ie ra l  home I sent one of my represe1itati~-es orer to the home of the 
deceased wlicre I had received t h ~  body. H e  returned shortly and told 
me that tlie lady was in a tantrum, tliat she was 7-ery nerTous and they 
didn't permit her to be seen. I jumped in lily automobile and ran  orer 
there myself and when I reached the scene it n.as dark a t  the time. and 
a stout colored l ad - ,  a dark lady nlio reienlbled that lady riglit there, 
came to tlie tloor and said not to disturb I d a  13onapartc. tliat she \ \as  
T C ~ .  nervous and couldn't be seen, and qli? said to take the body and 
do xliat  I tliouglit \ \as necescarv n-it11 it and. she n.ould be up  to see nie 
Tomorron- morliing. 1 then came hack to tlie cstablishmcnt and com- 
nienced embalming tlie body a ~ l d  did embalm it. Later that night I d a  
Bonaparte came into my place of business and told me she ~vanted Mr. 
Fitcli to liandle the job to bury her llusbancl. . . . I told lier my 
cliarges ~l-ere $50.00, told lier I had embalmed tlie body and rendered 
11ersoiial serrices, tliat I liad reniored the body from the City Xeniorial 
Hospital and had used personal serl-ice by sending a representatire 
to her place to serrice lier ~l-it11 tloor badge denoting a death in tlie 
liome." 

Tlie following issues were submitted to tlie jury :  
1. "Did the defendants wrongfully and unlanfully ~r i thhold  from the 

plaintif?' possession of the body of her deceased husband, as alleged 
in tlie complaint ?" 

2. "What actual or compensatory damages, if any, is tlie plaintiff 
entitled to recorer of the defendants?" 

3. "What punit ire damages, if any, is tlie plaintiff entitled to reco~-er 
of the defendants 2" 

Tlie jury ansvered the first issue ('Yes"; tlie second issue "$45.00," 
and the third issue "$400.00." 

From judgment upon the rerdict the defendants appealed. 

7T7illianzs d Bright for p la in f  if, 
Hosea IT. Price and 77'. I v e r y  Jones for de fendan t s .  

BROGDES, J. A n  undertaker, over tlie protest of the surr i r ing  wife, 
holds the dead body of the husband and thereafter embalms the same 
without the consent or approral  of the wife, and upon denland of the 
wife, refuses to  deliver the body until the fees are paid. Can such wife, 
upon such facts, recover puni t iw damages? 

I t  was stated in  the oral argument that  the background of the 
case disclosed the business rivalry of competitive undertakers for posses- 
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sion of the body of the deceased. I t  was said of old that "Michael, the 
archangel, when contending with the drri l ,  lie dispnted ,ibout the body 
of Moses," though the record does not disclose v-hether such contentions 
arose over the possession of the body for burial. Jude  9. 

Our decisions upon the question inrolved are to the effect that  the 
surviring wife has a property right or quasi property right i n  and to 
the body of her dead husband, which is paramount to the claim of any 
other person. Xoreover, it  is accepted law that she may rwover punitive 
damages for the mutilation or unlawful detention of the body by a third 
party if such conduct is wilful, wanton, reckless or unlawful. Manifestly, 
the arbitrary withholding of the dead body of her husband from a 
xidon-, as a security for a debt, or for services rendered, is an  unlawful 
act, e w n  though courteously done. The  Supreme Court of Washington 
spoke upon the subject in Gachbury v. Bleitz, 233 Pac., 299. The Court 
said:  "But we think that  the holding of the body after the time for its 
cremation has  passed, and claiming to  hold i t  as a guaranty or as 
security for the payment of some indebtedness, is making a misuse of 
the body, just the same as its mutilation or improper burial. The mis- 
use in  one case may be greater i n  degree, but nevertheless it is a misuse." 
While the State of Washington has a statute prohibiting; the detention 
of a dead body for debt, nevertheless the decision was not grounded 
exclusively upon the statute. 

I n  the present case the evidence offered by the plaintiff tended to 
show that  the widow, in deep distress from nervous shock, mas compelled 
to wait an hour or ~ T V O  in the dead of the night to haggle and barter 
for the body of her husband. These facts invoke the prmciples of lam 
heretofore applied in  Xyles v. R. R., 147 IT. C., 394, 61 S. E., 278; 
Floyd u. R. R., 167 IS. C., 55, 53 S. E., 12. See, also, Stephenson v. 
Duke Cnivemity,  208 N. C., 624, 163 S. E., 684; Boyle 21. Chandler, 
138 Atlantic, 273. 

After giving notice of appeal to the Supreme Court, the defendants 
filed a motion for a new tr ial  upon newly discovered evidence a t  the 
nest term of the Superior Court, before such appeal h:id been heard. 
Judge Alley dismissed the motion for such new tr ial  and such ruling is  
approved. 8. v. Edwards, 205 N. C., 661. The same motion was made 
in this Court, but the record filed does not warrant  the award of a new 
trial. 

Affirmed. 
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J. E. ETHERIDGE r. ATLASTIC COAST LISE RAILROAD COJIPANY. 

(Filed 20 June, 1931.) 

1. Master and  Servant C +Evidence of Master's failure to exercise due' 
diligence t o  furnish tools held fo r  jury. 

The evidence tended to s h o ~  that  plaintiff was employed to scrape a 
bridge preparatory to painting it, that he was giren a steel scraper, that  
he had asked for goggles to protect his eyes and was promised same, but 
that they were never furnished. that goggles were furnished by another 
emldoyer for emljloyees doing similar work, and that nhile scraping the 
bridge the emplojee Tvas injurrcl by a piece of rust which flew in his 
eye. Held ,  the evidence was sufficient to be submitted to the jury under 
the principle that in  case of simple tools the employer may be held liable 
if the injury is caused by a lack of such tools, and injury could have 
been reasonably foreseen from the failure to furnish same. 

2. Evidence D h-Testimony of other  occurrence held incompetent, t h e  
required identity of circumstance a n d  proximity of t ime being lacking. 

Plaintiff employee was injured when a piece of rust flew in his eye 
while he was cleaning a bridge with a steel scraper preparatory to paint- 
ing it. Over clefendant's objection testimony of another employee was 
admitted to the effect that  he was injured when hit by a steel scraper 
about a quarter of an inch thick while cleaning steel above his head 
preparatory to painting same. Held ,  the testimony objected to should 
have been excluded, the occurrence testified to by the witness not being 
related to the occurrence causing the injury in suit either by the required 
substantial identity of circumstance or proximity of time. 

3. Appeal a n d  Er ror  J g- 
Exceptions to the charge of the lower court are  not considered on 

this appeal a s  a new trial is  awarded for error in the admission of 
evidence. 

SCHESCK, J., took no part in the consideration or decision of this case. 

CIVIL ACTION, before X o o r e ,  Special J u d g e ,  at October Term, 1933, 
of HALIFAX. 

Plaintiff alleged and  offered evidence tending to show t h a t  on  1 2  
February ,  1931, h e  was i n  the  employment of the  defendant as a steel 
bridge painter.  It appeared t h a t  the  plaintiff first entered t h e  employ- 
ment  of t h e  defendant i n  1925, a n d  was a n  experienced workman. 

T h e  narrat ive of the i n j u r y  as  detailed by  t h e  plaintiff is  substantially 
as  follows: "I was working a t  Castle H a y n e  . . . under  T. E. 
Thornton.  . . . I was cleaning a bridge, p repar ing  to pa in t  it ,  
working wi th  a steel scraper about f o u r  inches wide a n d  ten inches 
long. Mr. T. E. Thorn ton  furnished me the scraper. Mr. Thorn ton  
was the  foreman. I was doing the  work in accordance with h i s  instruc- 
t ions as t o  how to do it. . . . T h e  passenger t r a i n  had dumped 
some garbage on the  side of the  bridge and  I got down to clean it t o  
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1 ) r q ) i w ~  i t  fo r  pa in t ing  ant1 a piece of ruzt flcn and h i t  me  i n  the eye. 
I rrnnlct l  u p  011 tlic guard-rai l  and  told t h e  boys. I n i p d  the piece of 
ru i t  out of lily e l c .  . . . I pot doni l  a11t1 c~ontinuetl to  x o r k  un t i l  
tlic 15~11, alltl I n cnt to Faye t tc l~  ill? to ,ee a n  e\  c q)ecGdiyt and  coultln't 
see one aud  got some n~edici l le  f r o m  n drug  store. . . I'rior to the 
time I n as  h u r t  I asked my forer~iai l  fo r  goggles and  he said h e  nould  
get rhcm for  nie a, w o n  as  he  could. Af te r  he  hat1 promised m e  these 
goggle. I norkc11 there, I tliouglit I noultl  cet the  goggles a n d  I kept  
o : ~  at  norlr. I t  a a s  t n o  or tlirce neelis nftcr he 11ad promised to furnisll  
nic it11 these gogglcs hefore I 11 as  hur t .  Something Ilk<> tha t .  . . . 
Tlw stt el particalc flen i n  m y  left c y .  I J i a ~  e 110 abilit;: to  see ont of 
tha t  eye. . . . I hat1 rlie scraper hi t t ing t h e  steel 111. c th i s  aiitl tlie 
rust  h ~ t  iilc i n  tlitx eye. I t  1l:rtl accumulated f r o m  the  g a r l ~ a g e  tha t  came 
f r o m  the  1)assellgcr t ra in  ail11 wlleii I h i t  i t  tllc rust  h i t  me in the e>e.  
7 ' 1 1 1 ~  is 110 diflerencc betneen stccl pdrticlc a n d  a piece of rust  only 
stccl is  a lit t le liartler t h a n  rust .  I h a r e  h a d  T erx  seriouc, physical pa in  
oil account of the  i n j u r y  to 111y eye " 011  c r o v - ~ x a m i n a t i o n  the  plaintiff 
testified: "I asked f o r  gogglcs t n i c e  ill 1927 ant1 i n  19:8. F r o m  1928 
t o  1931 1 clid not a &  h i m  f o r  goggles ally more because I couldii't get 
them nl len 1 a.kcd f o r  them. I tlidn't knon  I \\:IS liot going to get 
them when 1 asked f o r  t l ~ r m ,  hut 1 thought  i t .  . . . 1 reckon I 
had  gotten dust  ill m y  cye t n e n t y - f i ~  e t imes pr ior  to  1921. . . . I 
got i t  i n  tlicre practicnl1~- eJ e r y  d a y  or t n o .  . . . Tliere n as  no 
dcfect ill th i s  steel scraper. . . . T h e  piece t h a t  flen 111 m y  eye n a s  
not of? of the  scraper. I t  n a s  a piece of rust  and  the s t ~ a p c r  n a s  not 
 rust^. . . . M r .  Thorn ton  g a r e  us the  tools and  told us  what  to  do, 
told u s  to  clean t h e  rust  to  pa in t  t h e  bridge n l ieu  we n e ~ ~ t  to  work t h a t  
~nor l i ing ,  \Lent there  and shoxed us how t o  do it. . . . At t h e  t ime  
of lily ~ n j u r y  t h ~  Seaboard A i r  L ine  B a i l n a y  furnished ,;oggles to men  
c~ngagetl i n  s imilar  n o r k .  . . . I norked  i l l  192q, 1129, 1030, and  
111) un t  11 1 2  February. 1931. upon the  promise that  he ,voultl g ~ \  c llie 
tlw goggle,. I thought he  n oulcl get thcm." 

A nitiless fo r  pldi l~t l f f .  i ~ a ~ i i t d  R o b ~ r t  Keeter,  n as asked by counsel 
f o r  l)la~iitlff if 11e had  suffered a n  m j u r y  n 1111(1 ~ l c a l i i u g  s t ( d  p r e p 1  'ltory 
to  pa i i~ t ing .  H e  ansneretl  : "I n:ls standillg on t h e  icaffold board beat- 
i ~ ~ g  o~ e r  m y  11ead. I n as h u r t  i n  TVeltlon n.itll a scrape]. a n d  ill Ric21- 
iiiol~tl 11 it11 a Iiaiiimcr." ((2.)  "Hon- n ere you h u r t  111 Treldon ?" (-1.) 
"TT'ltl~ ])laill piece of steel about a quartclr of a n  inch tlilck. AIr. Tllorlltoll 
furiiisllc~l me  tha t  sterl. TTo~l i l~ ig  11 it11 tha t  steel scrap( r i r l  t ha t  Tvay 
I n.as norlriiig and  as I was tlirccted to do the n ork if I llad liacl goggles, 
the  itcc'l o r  rust  m u l d  ilot h a \ e  gotten ill  in^ q e . "  

Tllc tlefe~itlaiit objectccl to all  tlie foregoiilg trstinioliy arid lilored 
to  strike out tlie ansn ers. Tl i r  el i h i c e  n.aa aclniitted and tlefelldalit 
excepted. 
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The following issues were submitted to  the jury:  
1. "Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ?" 
2. "Did the plaintiff assume the risk of his injuries?" 
3. "What damage, if any, is the plaintiff entitled to recover of the 

defendant 1" 
The jury answered the first issue "Yes"; the second issue "No," 

and the third issue "$1,500." 
From judgment upon the verdict the defendant appealed. 

X o  counsel for plaintif. 
Thos. W .  Davis, Dunn & Johnson and Spruill& Spruill for defendant. 

BROGDEN, J. (1) What duty does the law impose upon an employer 
with respect to furnishing particular tools or appliances to a workman 
in  performing particular types of work? 

( 2 )  Was the evidence of certain injuries sustained by the witness 
Keeter, competent? 

This case is built upon the theory that it was the duty of the 
defendant in the exercise of ordinary care to furnish goggles to the 
plaintiff. The leading goggle cases in this State are :  Wlzitt 1 ) .  Rand, 
187 N. C., 805, 123 S .  E., 84; Jefferson v. Raleigh, 19-1 n'. C., 479, 
140 S.  E., 76. The facts in Whi t f  r .  Rand, supra, are almost identical 
with those in the present case. The standard of duty in such cases was 
stated as follows: "A perusal of our decisions on the subject will show 
that in  order for liability to attach, in case of simple, everyday tools, 
it must appear, among other things that the injury has resulted from a 
lack of such tools or defects therein which the employer is required 
to remedy, in  the proper and reasonable discharge of his duties, and 
that the'lack or defect complained ~f and made the  basis of the charge 
is of a kind from which some appreciable and substantial injury may be 
reasonably expected to occur." I n  the Jefferson case the legal standard 
of liability was expressed in  thew words: "So, in  the present case, if a 
lighter hammer or hack-saw, o-s goggles to protect the eyes of the 
workman, should have been provided in  the exercise of that  prevision 
which the law requires, or if a person of ordinary prudence could reason- 
ably foresee or anticipate that injury would likely flow from the 
method employed, the defendant would be liable." 

Therefore, the court is of the opinion that the trial judge properly 
submitted the issue of negligence to the jury. 

The second question of law involved, presents the familiar principle 
of the competency of evidence of similar injuries or occurrences. Ob- 
viously, in a broad and practical sense it is the duty of trial courts to 
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t ry  one case a t  the time. F o r  this reason the law has built a hedge or 
fence designed to  exclude, except under proper and pertinent circuin- 
stances, the "lugging in" of extraneous and collateral matters. The  
limitation of the competency of such evidence is clearly stated in I 'erry 
v. Bott l ing Co., 196 N. C., 690, 146 S. E., 805, as follows: "Eritlcnce 
of similar occurrences i s  admitted where it appears that  :dl the essential 
physical conditions on the t ~ o  occasions mere identical; for under 
such circumstances the observed uniformity of nature raises an  infer- 
ence that  like causes will produce like results, even though there may 
be some dissimilarity of conditions in respect to a matter which cannot 
reasonably be expected to have affected the result." See, al .~o,  P e r r y  v. 
Bott l ing Co., 196 S. C., 175, 145 S. E. ,  1-1; Broadway  c. Griwles, 
204 N. C., 623, 169 S. E., 194. The same limitation is stated in Conrad 
v. S h u f o r d ,  174 N.  C., 719, 94 S. E., 424, i n  which the Court said:  
"But we base the relevancy of this testimony upon the ground that  the 
conditions and circumstances were substantially the same and the two 
occurrences were separated only by a very hrief interval of time," etc. 
The  testimony of witness Keeter discloses neither the substantial identity 
of circumstances nor proximity of time which the law contemplates, and 
consequently such testimony should have beell excluded. 

There are certain exceptions to the charge, but as a ne.s tr ial  must be 
awarded it is  deemed inadvisable to undertake to anticipate the course 
of a future hearing. 

New trial. 

SCHENCR, J., took no part  i n  the consideration or decision of this case. 

STATE v. BEAUFORT KELLY, ALIAS BUFUS KELLY, ASD 
FLORIDA BULLOCK. 

(Filed 20 June, 1934.) 

1. Kidnapping C +Life sentence is not mandatory upon conviction of 
kidnapping under ch. 542, Laws of 1933. 

The effect of chapter 542, Public Laws of 1933, repealing C. S.. 4221, 
relating to the crime of kidnapping, is to increase, within the discretion 
of court, the maximum punishment for the crime from t ~ ~ e n t y  years to 
life, and not to make a life term mandatory upon conviction, the intent 
of the statute to this effect being shown bx the use of the word "punish- 
able" in prescribing the sentence. 
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2. Ckiminal Law L H u d g n ~ e n t  entered under erroneous belief that 
court had no discretion to impose smaller sentence is set aside and 
the case remanded. 

Where the trial court in sentencing a defendant convicted of kidnap 
ping, imposes a life term under his judgment that the statute makes such 
punishment mandatory upon conviction of the crime, while in fact the 
statute allows the court to impose a less severe sentence in its discretion, 
and it appears that the court, but for the mistake as to his discretionary 
powers, ~ r o u l d  hare imposed a less severe sentence, the judgment nil1 be 
set aside and the action remanded for a judgment imposing a sentence 
~ ~ i t h i n  the sound discretion of the court. 

3. Criminal Law L d-Statement of case on appeal must be prepared 
in accordance with rules in order for exceptions to be considered. 

Where statement of case on appeal is not prepared in accordance wit11 
the rules, but the case is remanded for error of the judgment in im- 
posing sentence, upon imposition of proper judgment by the trial court 
the defendants may again appeal, but a proper statement of case on 
appeal must then be prepared in accordance with the rules in order for 
their exceptions to be considered upon such subsequent appeal. 

SCHENCK, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Parker, J., a t  October Term, 1933, of 
VAXCE. Remanded for judgment in  accordance with opinion. 

The defendants were tried on an indictment which was returned by 
the grand jury, and which is as follows: 

"Superior Court.-October Term, 1933. 
State of Kor th  Carolina.-Tance County. 

The jurors for the State, upon their oath, present that  Beaufort 
Kelly, alias Bufus Kelly, and Florida Bullock, late of Vance County, 
on 23 August, in the year of Our  Lord, 1933, with force and arms, at 
and in  the county aforesaid, unlawfully, wilfully and feloniously, 
forcibly and fraudulently, did kidnap X a r y  Lena Van  Dyke, a female 
child sixteen years of age, contrary to  the statute in such case made 
and prorided, and against the peace and dignity of the State. 

And the jurors aforesaid, upon oath aforesaid, do further present that  
said Beaufort Kelly, alias Bufus Kelly, and said Florida Bullock, after- 
wards, to wi t :  on the day and year aforesaid, a t  and in the county 
aforesaid, unlawfully, wilfully and feloniously, did assault, beat and 
wound the said Mary Lena TTan Dyke, a female child sixteen years of 
age, with deadly weapons, to wi t :  a pistol, a knife, and a club, and did 
then and there inflict serious and permanent injuries, not resulting in  
death, to the person of the said Mary Lena Van Dyke, to wi t :  cutting 
a deep gash on her left a rm and left leg, making it necessary to take 
four stitches in her arm, and striking her on the stomach with a club, 
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or some heavy, blunt instrument, knocking her down and rendering her 
unconscious for a period of several hours, causing her to suffer great 
pain for two wecks or more-they and each of them, the said Beaufort 
Kelly, alias Bufus Kelly, and said Florida Bullock then and there being 
male persons above the age of eighteen years, against the form of the 
statute in such case made and prorided, and against the peace nnd 
dignity of the  State." 

After a motion by the defendant, Beaufort Kelly, alias Bufus Kelly, 
challenging the validity of the indictment, and a nzotion by said de- 
fendant for a change of venue, had been denied by the court, each of the 
defendants entered a plea of '(Not Guilty" to the  ii~dictmerit, and 
e~ idence  was offered by both the State and the defendants. -111 the 
evidence was submitted by the court to the jury. There n a s  a verdict 
that each defendant is guilty upon both counts in the indictment. Jutlg- 
ment was rendered as follows: 

"The court is  of opinion that  life imprisonment i s  t ~ o  drastic and 
serere :IS a punishment for the facts of this case. Yet, t l  e court urider- 
stands the law enacted by the 1933 General Assembly t2 be such tha t  
it has no discretion, and ir is  the duty of the court to follow the es- 
lwessed will and desire of tlie people as  enacted into l a x  by their 
re~resentat ives in the General Assembly. 

As  t o  the first count i n  the bill of indictment, the judgment of the 
court is that  Beaufort Kelly, alias Bufus Kelly, be imprisoned in the 
Central Prison a t  Raleigh for life, to be assigned to do puhlic work under 
the dirwtion of the State Highway and Public Works Cornmission. 

to the first count ill the bill of intlictl~ierit, the ju lgment of the 
court is that Florida Bullock lw imprisor~cd in  the Central Prison at 
Raleigh, for lifc, to be assigned to do public work undei the direction 
of the State H ighnay  and Public Works Commission. 

As  to the second count in tllr bill of indictment chargil~g an  assault 
v i t h  a deadly weapon, the judgment of the court is that Beaufort 
Kelly, alias Bufus Kelly, be imprisoned in the county jxil for a term 
of t ~ o  years, to be assigned to do public nork  unclcr the clirection of 
the State Highway and Public Works Commission. Seiitence in this 
case to run  concurrently with the sentence pronounced in the first count 
as  to kidnapping. 

As to the second count in  the bill of indictment, the judgment of the 
court is that  Florida Bullock be imprisoned in the county jail for a 
tern1 of two years, to be assigned to do public work under the direction 
of the State Highway and Public Works Commission. Sentence in this 
case to run  concurrently with the sentence pronoulicecl i n  the first 
count as  to  kidnapping.'' 

From this judgment, both defendants appealed to the Supreme Court. 
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At tomiey-General  Br z in zmi t f  a n d  A s s i s f a n t  Attorney-Gcnerccl  Seu 11 c.11 
for  the S f a f e .  

-11. Uuqh l'homliuoiz and C'. J .  G'cclc~s for de f t~ndant  Icclly. 
,If. C'. I 'cxrce for  d e f e n d a n t  Bul(oc7i. 

Con-son, J. Chapter 542, Puhlic Lan s of Caroli~ia,  1933, is as 
follon s : 

"Section 1. That it shall he u i ~ l a n f u l  for any person, firm or cor- 
poration, or any inrlivitlnal, male or femalc, or its or their agents, to 
kidnap or cause to be lildnappetl any 11umail being, or to demal~tl a 
raiisom of any person, firm or corporatioii, m a l ~  or female, to 1 1 ~  p i t i  011 

account of kidn:rppiiig, or to hold any lluman being for ra1l.olli; 
1'701 i(7r~d, h o l i ~ r ~ ~ e ~ . ,  that this act sliall not :~pply to a father or iiiotlicr 
for taking into their custody t h i r  o n n  child. 

Scctioii 2.  That  auy person, or their agelit, ~ i o l a t i n g  or causii~g to b~ 
~ i o l a t c d  any prorislo~l of this act shall be guilty of a felon>, and upon 
couriction thprefor sllall be puil i~hahle by imprisoi~nlcnt for lifc. 

Section 3. That  any firm or corporation riolatiiig or causiiig to hc 
violated tllrougll thcir agent or agents, any of the prorisioiis of tl1i.j 
act, and upon being found guilty, shall b~ liable to the iiljureci party 
suing therefor, the sun1 of tnenty-fire thousaacl dollars ($25,000) and 
shall forfeit it5 or their charter and right to do business in the Statc 
of Korth Carolina. 

Section 4. That  all l a n s  and clauses of l a ~ r s  i n  coriflict with the 
prorisioris of this act are h e b y  repealed. 

Section 5. That  this act sliall be in full force and effect from and 
after its ratification." 

This statute n a s  ratified on I 5  May, 1933, and repeals C. S., 4221, 
IT hich was as follo~vs: 

"Section 1221. I f  allv person shall forcibly or fraudulently k i t l ~ a p  
any person, he shall he guilty of a felony, and upo11 conr iction illay he 
punislied in  the discretion of the court, not exceeding tventy years in 
the State's prison." 

The  effect of chapter 542, I'ublic Lans,  1933, is to iwrcase the 
maximum term of imprisonment nhich  the court niay in its discreti011 
impose upon a person n-ho has been conrictcd of kidnappii~g in this 
Statc. The  word "punishable" as used in section 2 of the act indicates 
the intention of the General Assembly to leave the tern1 of i i n p r i s o n ~ ~ ~ e a t  
in the discretion of the court, a i d  to increase the maxirnum term of 
imprisoriinent upon a conriction of kidnapping in this State from 
txrenty years to life. 

The learned and just judge who presided a t  the tr ial  of this action 
was of the opinion that he had no discretion as to the term of imprison- 
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ment which he  was required by the statute to  impose upon the defend- 
ants in this action upon their conviction of kidnapping as  charged in 
the first count of the indictment. I n  this, he  was in ( ?nor .  Bu t  for 
this error, i t  is clear that  he would not have rendered a judgment which 
imposed a sentence which he thought was too drastic and severe, i n  view 
of all the facts shown by the evidence for the State. Trle judgment is  
reversed and set aside, and the action remanded to  the Superior Court 
of Vance County in order tha t  a judgment imposing a :!entente within 
.the sound judicial discretion of said court may be rtndered. F rom 
such judgment, the defendants may, if they are so advised, appeal to  
this Court. On such appeal, assignments of error duly niade in  accord- 
ance with the rules of this Court mill be considered and questions of law 
thereby presented decided. 

The cases on appeal now on file in this Couit have not been prepared 
in accordance with the rules of this Court, and will not be considered 
on a subsequent appeal in this action. I f  the defendams shall appeal 
from the judgment which will be rendered in  accordrmce with this 
opinion, a statenlent of the case on appeal must be preprred in accord- 
ance ~ v i t h  the rules of this Court. Otherwise assignments of error on 
such appeal will not be considered. 

Remanded. 

SCHESCK, J., took no part  i n  the consideration or decision of this case. 

CITY O F  HIGH POINT, A ~IUXICIPAL CORPORATION, V. C. E. BROWS, C. E. 
DIFFENDALE A N D  WIFE, LIDA D. DIFFEXDALE, R. G. KENDRIX 
ASD WIFE, MATTIE HENDRIX, ET BL. 

(Filed 20 June, 1934.) 

1. Municipal Corporations G d-Purchaser of land with statutory lien 
for street assessnlents held not entitled to attack assessment. 

A levy of assessments against the land in question nas  made after 
notice to the owner as required by statute, and the owner took no appeal 
therefrom. Thereafter the owner sold the land to defendant who seeks 
to at tack the validity of the assessment in an action by the city to enforce 
same. Held, the assessments constituted a lien against I he land itself, 
and the purchaser took the land cum ollere, and the assessments not 
being void, the purchaser has no legal status to attack the assessments 
for irregularities. 

2. Same- 
The presumption is in favor of the validity of proceedings under which 

assessments against property for public improvements are made. 
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3. Same- 
Where a party has no legal status to attack the ~ a l i d i t y  of assessments 

for public improrements against l~ropert!: purchased by him, the esclusion 
of testimony offered by him to attack the validity of the petition and 
assessment roll is  proper. 

4. Same: Courts B b: Constitutional Lam E +Municipal Court of City 
of High Point has jurisdiction of action to enforce street assess- 
ments. 

The municipal court of the city of High Point is given jurisdiction of 
actions to enforce assessinentq for public improrements against property 
situated within the city by chapter 150. Public-Local Laws of 1933, and 
chapter 132, Public-Local L a n s  of 1033, repealing the lxorisions of 
chapter 131, Public-Local L a n s  of 1031. that such actions should be in- 
stituted in the Superior Court, and tlie change of the procedure for 
enforcing the assessments is constitutional, there being no vested right 
in procedure for the enforcement or defense of rights. 

APPEAL by  the  defendant, R. G.  Hendrix,  f r o m  Clement, J., a t  1 6  
Apr i l  Term,  1934, of G ~ I L F O R D .  ,4ffirmed. 

T h e  action was  t o  enforce a street assessment lien tried before Lewis E. 
Teague, judge presiding a t  the regular  X a r c h  Term,  1934, of the  H i g h  
P o i n t  X u n i c i p a l  Court ,  a ju ry  t r i a l  having been waived. T h e  findings 
of fact  and  the opinion a r e  some t v e l r e  pages of t h e  record and  me m a y  
sag., show a n  infinite capacity fo r  T h e  concluding p a r t  of 
the  opinion is as  follows: "The court being of the opinion that  section 
9, chapter  56, Publ ic  Laws of 1915, a s  amended, imposed upon tlie de- 
fendants  t h e  duty, if dissatisfied with t h e  assessment levied against their  
property, to  g i ~ e  notice of appeal  within ten days af ter  the  confirmation 
of the assessment roll, to the Superior  Court  as  provided i n  said section 
9, chapter  56, Publ ic  Laws of 1915, as  amended, and  not by the  defense 
a s  set out  i n  the  answer of the defendant, H. G. H e n d r i s ,  i n  the  case 
a t  b a r ;  t h e  court likevise being of the opinion t h a t  if there were a n y  
irregularities i n  the levping of the  assessnleilt against t h e  property 
of the defendant, R. G. Hendr ix ,  that  such irregularities were cured 
a n d  validated by the cura t i re  acts  as  set fo r th  i n  the facts  found by 
the  cour t ;  and tlie court also being of the  opinion t h a t  the  H i g h  P o i n t  
X u n i c i p a l  Cour t  has  j u r i d i c t i o n  ore r  the subject-matter of this  action 
and  the  person of the defendants;  therefore, i t  is ordered and  adjudged 
by the  court tha t  the plaintiff, c i ty  of H i g h  Point ,  has  a lien against 
t h e  property hereinafter  described, f o r  the s u m  of $727.77, with interest 
thereon f r o m  1 J u l y ,  1931, and  al l  costs i n  connection wi th  this  action, 
superior  to  al l  other liens and  encu~nbrances against the property which 
m a y  now or hereafter  exist;  tha t  the H i g h  P o i n t  Nunic ipa l  Court  has  
jurisdiction of the subject-matter of this  action and  ore r  the person 
of t h e  defendants;  tha t  the  property n-hich is  the subject of this lien 
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and against which this judgment is described is  as follow: : Lot 50 of the 
plat of College Terrace, recorded in P la t  Book 6, page 131, register 
of deeds office. Guilford County, S o r t h  Carolina." 

An appeal was taken by defendant, R. G. Hendrix, from the judg- 
mcut of the High  Point  Municipal Court to the Superior Court. T h e  
judgment of the court below is  as follows: "This cause coming on to 
be heard, and being heard brfore his Honor, John H. C3ement, judge 
presiding a t  the 16  April Term of Guilford County Superior Court, 
upon a n  appeal from the High  Point  Municipal Court, therefore: I t  
is  considered, ordered and adjudged that the judgment of the High  
Point  SIunicipal Court be, and the same is  hereby affil~med. This  18 
April, 1934. J. H. CLEXEXT, Judgc Presiding." 

The defendant, R. G. Hendrix, made .several exceptions and assign- 
ments of error and appealed to the Supreme Court. The material ones 
and necessary facts will be set forth in the opinion. 

Grocer V. J o ~ m  for plaintif, City of n i g h  Point. 
Walser Le. Casey for defendant, R. G. liendriz. 

CLARKSOX, J. The appealing defendant, R. G. Hendrix, a t  the close 
of plaintiff's evidence and a t  the close of all the evidence made motions 
in the High Point  Municipal Court, for judgment as in case of nonsuit. 
C. S., 567. The High Point  Xunicipal  Court overruled these motions 
ant1 the court belox sustained there rulings and in this xw can see no 
error. 

A finding of fact is as follo~vs: "That the  defendants, C. E. Diffendale 
and nife,  Lida D .  Diffendale, were the owners of the land hereinafter 
descrihd at the time of the making of the said local iniprovement on 
l lontl icu d~enucx ;  that  subsequent to the completion of thrs said improve- 
ment and on 3 October, 1928, the defendants, R. G. Hendrix and wife, 
Martie Hendrix, purchased the said land from the defrndants, C. E. 
Difftwdale and wife, Lida D. Diffendale; that the defendant, Xa t t i e  
Hendrix, has died since the institution of this action and the defendant, 
R. G. Hendrix, is the sole ovner  of the said property; that the said 
property hercin referred to is  in the city limits of the city of H igh  
I'oint abutting 150 feet on the west side of hfontlieu Arenue between 
Circle D r i ~ e  and the c i t ~  limits of said city, which mav be described 
n.itli more particularity as follon-s : Lot 50 of the plat of C'lllege Terrace, 
rccordc~l i11 plat Book 6, page 131, register of deeds office, Guilford 
Couiity. Kortli Carolina." 

1 x 1  Staiesl'ille 2%. JenXGs, 199  N .  C., 139 (163), is the fo1lowing:'"An 
assessment made upon adjoinii~g lalid for a street improvement by a 
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town is a charge up011 the land constituting a lien superior to all 
others, C. S., 2713, and not enforcleable against the personalty or other 
lands of the owner, aud ~vhen  the owner of land has been thus assessed, 
payable in installments, C. S., 2716, and he subsequently dies, it is not 
a debt of the deceased payable bp his personal representative, but a 
charge against the land itself. The provisions of C. S., 03. as to the 
order of payment of debts of the deceased has no application. C'nrau an 
v. Barnetf, 197 N.  C., 11. 511. The rights of , the  plaintiff are goreriled 
by the statute which makes the assessment." 

The record discloses that  the street assessment Tras against the prop- 
erty of C. E. Diff edel (Diffendale) : "Xoutlieu Auenue-C. E. Diffedel; 
paving frontage, 150; cost per foot, $2.49; paring assessment, $373.50; 
curb assessment, $135.00 ; driverr ay assessment, ; total, $508.50; 
engineering interest and incidentals, $25.43; total assessment, $533.93." 

The record also discloses that  notice was given: "You are hereby 
notified that  the paying assessments hare  been computed for the local 
improvement on Xontlieu Avenue and the assessment roll has, by order 
of the city council, been deposited in the office of the city manager in 
the city hall for inspection of abutting property owners and interested 
parties until Tuesday, 5 July,  1927, a t  8 :00 p.m., \\-hen the city couucil 
will meet a t  the municipal building for the purpose of hearing allega- 
tions concerning same." 

Diffendale took no appeal from this assessment. H e  had notice, it 
became a statutory lien upon the property for the street assessnient, 
a judgment in rem. High Point v. CZimrd, 204 R. C., 149 (151). I f  
dissatisfied with the street assessment. Diffendale should have appealed. 
Tester v. Sashville, 190 N. C., 265; 1T'ake Forest c. Holding, a n t e .  425. 

The presumption is in favor of the regularity of proceedings under 
which public impro~yements authorized by the General Assembly have 
been made. Gallimore 2 % .  Thomascille, 191 N .  C., 648. The appealing 
defendant, R. G. Hendrix, 15hen he purchased the property, there Tvas 
a statutory lien on it, for the street assessment, and lie took it cum 
onere. The assessment was not yoicl as in C'l~arlotte c. B ~ o z ~ n ,  165 
S. C., 433, and like cases. This appealing defendant has no legal status 
to attack this assessment, it  is reis judicata. The defendant tendered to 
the court a witness, S .  0. Schaub, v h o  o~rned  property in the same 
assessment district, for the purpose of attacking the petition and the 
assessment roll. This  evidence was excluded and properly so. I f  there 
was any irregularity it was for the owner, Diffendale, to object and 
appeal, but in not doing so, the street assessment was binding on him 
and the appealing defendant, the subsequent purchaser of the lot. 

Another contention presented by the appealing defendant is to the 
effect that  this action cannot be prosecuted in the High Poiilt Municipal 
Court. This contention cannot be sustained. 
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Chapter 150, Public-Local L a m ,  1933, entitled "An act to amend 
chapter 131, Public-Local Laws, 1931, relating to special assessments 
levied by the city of H igh  Point," 7 alidated and confirmxl the bririgilig 
of this action in  the High Point  Xunicipal  Court ailti repealcd that  
portion of chapter 131, Public-Local L a a s  of 1931, p r x i d i n g  that  it 
should be the duty of the city courlcjl to cause actions lo be instituted 
in  the Superior Court. Thus  c~l i rn inat in~ ally quebtion of the right of 
the plaintiff t o  t ry  this actioll in the EIigh Point  11unicil)al Court. 
Also by chapter 132, Public-Local Laws, 1933, entitled, "A11 act to 
anlend chapter 569, Public-Local L a w  of 1031, as amended relating to 
the  municipal court of the city of High Poii~t ,"  likeniie T aliclntes the 
bringing of this action in the High Point  i\lunicipal Court. Plai~it iff  
contends that  the Legislature of 1933 had n right to \nlitlate the bring- 
ing of this action in  the High Point  i\lunicilml Court, ciLing Surnmr 1 .  

X i l l e r ,  64 S. C., 688;  Bost c. Cabarrus  C ' o u r ~ f y ,  152 S. C., 531; 
Waddill c. M a s t e n ,  172 S. C'., 582; G a l l o n o ~ e  c. Thomasl;lllc, 191 
x. C., 648. We think the contentioll correct. 

111 J l u r t i n  c.  ~ ~ a n T u n 1 n g 1 ~ a ) n ,  I b D  S.  C., 636 (638)) the principle is 
laid down as  follons:  " 'No person can claim a lestetl right in any 
particular mode of procetlur~ for the cnforcemcnt or clefenre of his 
rights, where a llew statute deals nit11 procedure only, prima facie it 
applies to all action-thosc nhich have accrued or arc> pending, and 
future actions.' 2 Le~vis' Edition Southerland S ta tu toq  Colistruction, 
11. 1226.'' l l n f c r r lnn  1%. h ' f ~ i  r e i f ,  201 N. C., 39 (61 ) .  3 or t l ~ c  rcasolls 
giren, the judgnmlt of the court below is 

Ilfirmed. 

(Filed 20 Jmw. l%X., 

1. Executors and ddn~inistrators K b- 

2. E~rcutorc; and dclministrwtors I< c-.Idministratoi+s I~eld not liable 
for fnilnrc to collect certificates of deposit brforc insolrency of bank. 
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proceeds in a safety deposit box because they feared the banks issuing 
the certificates might become insolrent, that their apprehension n-as based 
solely upon the alleged fact that other banks in other cities in the State 
had become insolvent, without any evidence that the administrators had 
any reason to apprehend the failure of the banks which intestate had 
selected as  depositories other than the failure of banks in other cities, 
and that  the banks issuing the certificates of deposit remained open for 
business continuously from the date of intestate's death until they closed 
and were placed in the statutory receiver's hands about four months 
thereafter, i s  held insufficient to show negligence on the part of the ad- 
ministrators in failing to collect the certificates of deposit, and neither 
they nor the surety on their bond may be held liable for the loss resulting 
therefrom. 

SCHEXCK, J., took no part in  the consideration or decision of this case. 

APPEAL by  plaintiffs f r o m  Grady, J., a t  S o ~ e m b e r  Term, 1933, of 
LEXOIR. Affirmed. 

T h e  plaintiffs i n  th i s  action a re  next of k i n  and  distributees of the  
estate of Ph i l l ip  Stroud,  who died intestate, i n  Lenoir  County, Sort11 
Carolina, on 1 0  December, 1930. 

T h e  defendants, W. E. S t roud  and  Thomas  TV. Stroud,  brothers of 
Ph i l l ip  Stroud,  and  also next of k i n  and  distributees of his  estate, were 
duly appointed a s  h i s  adnlinistrators by the clerk of the  Superior  Cour t  
of Lelloir Count - ,  and h a r i n g  first filed bond a s  required by statute, 
wi th  the defendant Stria Casual ty and  S u r e t y  Company, as  surety, 
duly qualified a s  such administrators  on 1 6  December, 1930. 

Among t h e  assets belonging to the estate of Ph i l l ip  Stroud,  deceased, 
which came into the hands of the defendant administrators, n ere certain 
certificates of deposit issued to Ph i l l ip  Stroud, f r o m  t ime to time, ( 1 )  
by the  S a t i o n a l  E a n k  of Kinston,  N. C., aggregating the sum of 
$1,186.57; ( 2 )  by  the  F i r s t  S a t i o n a l  B a n k  of Kinston, S. C., aggre- 
ga t ing  the  s u m  of $4,492.34; and  ( 3 )  by the  F a r m e r s  and  Xerchants  
B a n k  of Kinston, S. C., aggregating the  sum of $11,911.04. E a c h  of 
these certificates of deposit was payable to t h e  order of Ph i l l ip  S t r o u d ;  
t h e  amount  of each certificate bore interest f r o m  i t s  da te  a t  4 per cent 
per  a n n u m ;  the  deposit x-as not subject t o  check, but  was payable t o  
the  holder of the  certificate. E a c h  issuing bank resewed the  r igh t  t o  
require  f r o m  the  holder of t h e  certificate th i r ty  days notice of his  
purpose to withdraw t h e  deposit f o r  which t h e  certificate v a s  issued. 

S o  notice was given by the  defcxndant administrators  to ei ther  of said 
banks of their  purpose to  n-ithdraw the amounts  of said deposits. T h e  
said defendants  kept the  said certificates of deposit, and  have not col- 
lected the  same. 

T h e  S a t i o n a l  B a n k  of I i ins ton  closed i ts  doors and  ceased to d o  
business on 21 April,  1931, because of i t s  i n s o l ~ e n c y  a t  t h a t  date. I t s  
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a w t s  a r e  non i n  process of liquidation. A1 d i ~ i t l c n d  of o d -  10 1)t.r 
c.c.itt h a s  beell 1):lid 011 the cl:~ims of its crtditora, i n r l u d i ~ i g  the claliii 
of t l ~ c  tlcfentlnnt aclministrators. Tlie nswts of ,aid bank a rc  liot 
sufficient i n  amount  to  p a y  saitl claims ill full. 

T h e  F i r s t  S a t i o n a l  1la11li of IC~nstoli also closed i ts  d m r s  slid ceased 
to (lo 11uqiness on  d l  Apri l ,  1931, because of ~ t s  i l isol \c l~ .y a t  t h a t  date. 
I t s  assets a r c  now i n  process of liquidation. A t l i ~  itleatl of only 9 per  
cent lias beell paid on the claims of its cretlitors. inclutlilig the  cl,rim 
of t h e  defcntlant adrnlliistrators. Tlic a w t ~  of said bank ale, ~ ~ o t  
sufficient i n  amount  to  pa? said claims i n  full .  

Tlitx Farnic1r.i n~i t l  I \ I c r c h a ~ ~ t s  n m i k  of I i i ~ ~ q t o l i  c Ios~t [  i t i  i l o o r ~  autl 
ceased to do businwa on 20 A1l~r i l ,  1931, 1)eranqe of it. i n ~ o l ~ e l l c y  on 
t h a t  tlate. I t s  abscts a re  11on 111 process of l iqni t la t lot~.  1 tl~rltlclitl 
of only 5 l)cr cclit has  I j e e ~ ~  l~n i t l  oil tlie clnimi of i ts  creditors, i ~ i c l n t l i ~ i g  
tllc c laim of tlic clefrllilaiit ndmil~is trators .  T h e  asset. o '  said Lank a r e  
not iuificielit i n  :imount to p a y  <aid clairiis i n  full .  

Tlii,i at-tiol~ ~ i a s  beemi O I I  19 J a n u a r y ,  1933, to r t w n e r  of tlie tle- 
fc11tl:mt admiiiistrators :rnd tlic surety oli thc-ir bond, tlie amount  of the 
leks, nliicli plnilitlffs, as  nest  of hill mid t l ~ ~ t r l h n t c e s  of the estate of 
I'liillip Stroutl, 1ia\c  iufl'cred o ~ i  :icc>ouirt of the f :~i lurc  -~f bait1 tlcfci~tl- 
n ~ ~ t q  t o  collect the  fu l l  nnioul~tc of w i d  cwtificantei of tlt ,poi~t.  I t  is  
allcpell n i  t h e  coml)lai~i t  tliat w i d  10.5 n a i  caused bv tlic negl~gciicc 
of tlic t l t f c ~ ~ d : ~ n t  : ~ t l m i ~ i i s t r a t o r  i n  f : ~ i l i l ~ g  T O  collect floiii saitl h m l l ~  
pr ior  to tlielr c.lo\ing, the  amounts  of said tcrtificate, of deposit. Tl ic  
tlefe~itLlnts t l c i ~ ~  tha t  surli f a ~ l u r e  n a s  tlue to a n y  ncgligencr oli tliclr 
pa l  t. 

r 7 1 liere n as PI ~ t l e ~ i c ~  a t  tlic trial t e t ~ d i n g  to shon tha t  a f te r  tl ir  tle- 
f t x t l a ~ i t  a t l ~ i i i u l ~ t r a t o r s  Iiutl qli:tl~fietl, and lint1 tnkcn .aid certifkatcs 
of tlcl)o.it ni to  their  posses;loli a5 nsiets of the estatr of their  iiitc.tntc3, 
c w t a i n  of tlie 1jlai11tlf.f~ had. fro111 tlnie to time, ~ ~ ~ s i r t c t l  tha t  said 
t l e fe~~t lan t s  collect the  w i d  certificates of deposit mid depo;it  t h e  amounts  
collected i n  a safety tlcposit hos. Tlicse plaintiff. testlfictl tha t  hecause 
otller banks iu  t h l s  S ta tc  and  e l ic \~ l ie re  hat1 rlostd tl e i r  doolq and  
censcd to (lo businchs nftcr the death of I'liillip Stroud,  they n e r e  
appscl iel is i~ e t h a t  t h e  hanks i n  Kiiistoir noul t l  do liken ise. There  n as 
n o  evideiicc tellding to s l ~ o ~ i  tliat tlieqc plaintiffs lint1 all:- other ground 
f o r  their  apprehension t h a n  the conditions t h ~ n  pre \a i l ing  ill this  
S tn tc  and elscnllerc, with respect to  hanks. E a c h  of the banks nhose  
certificates of deposit n e r e  licld by  the  defendalits a s  assets of the  
estate of their  intestate, contiiiued i n  businesi f r o m  tlie d ~ a t l i  of Ph i l l ip  
Stroud,  on 1 0  December, 1930, to  the tlate of i t s  closing 111 ,1pril, 1931. 
There  \\as n o  eridence tending t o  show tliat the defendant administra-  
tors Iiad a n y  reason to suspcct tha t  either of said banks n a s  illsolrent, 
prior to the date  of it.; closing. 
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,It the close of the eridence for the plaintiffs, the defendants moved 
for judgment as of nonsuit, on the ground that  there mas no evidence 
tending to show that the loss vhich  plaintiffs had suffered by reason of 
the failure of the defendant administrators to collrct the anlounts of said 
certificates of deposit, was caused by the negligence of said defendants. 
The motion was allowed and plaintiffs duly excepted. 

From judgment dismissing the action, the plaintiffs appealed to the 
Supreme Court. 

Xhazv & Jones  and  Wal lace  & W h i t e  for p l a i n t i f s .  
Rouse  d? R o u s e ,  W .  G. S t roud  n ~ ~ c l  C'arr, Poisson & J a m e s  fo i *  cle- 

f endan f s .  

COSNOR, J. I t  is  well settled as the  la^^ of this State and elsewhere 
that  neither an  executor, an  administrator nor a guardian is an insurer 
of the assets of the estate committed to his  custody and care. I n  Deberry  
T. I s e y ,  55  N .  C., 370, i t  is said:  "A11 executor, like other trustees, is 
not an insurer, nor to be held liable as such in  taking care of the assets 
which come into his hands, nor ill collecting them. H e  is ans~rerable 
only for that crassa negl igent ia ,  or gross neglect, which eridences bad 
faith. The  estates of deceased persons are deeply concerned in the 
existence of such a principle. I f  an  executor was put into the position 
of an  insurer-answerable for any neglect, holyever slight-unprotected 
by an  honest endeavor to perform his duties, honest and reasonable men 
would rarely be found willing to incur the responsibility; and those 
oiily would incur it who calculated possible gain and loss." See Thigpen 
v. T r u s t  Go., 203 N. C., 291, 165 S. E., 720. 

This principle is  applicable to the facts as  shown by all the evidence 
a t  the trial of this action. There was no eridence tending to show 
that  the defendants were negligent i n  failing to collect the certificates 
of deposit which were issued to their iatestate, and which came into 
their possession as assets of his estate. The amount of each certificate 
bore interest at the rate of four per cent per annum;  each certificate 
was issued by a bank which had been selected by the deceased as a 
depository and vhich was open for business continuously from his 
death until it  closed a t  the end of about four months. During this 
time. the defendant administrators had no notice that either of said 
banks was unsound, or would probably be forced to close its doors, be- 
cause of its insolvency. The fact that other banks had closed and ceased 
to do business was not sufficient to put  defendants on notice that the 
banks in Kinston were in an  unsound condition, prior to their closing, 
if such was the fact. 
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T h e  loss suffered by  t h e  plaintiffs i n  t h e  instant  case i s  one of the  
casualties of business, and  mus t  be borne by  them, just a s  s imilar  losses 
have been and  mus t  be borne by  m a n y  others. There  is  n o  principle 
of l aw which upon  the  facts  shown by a l l  t h e  evidence imposes th i s  loss 
upon the  defendant  administrators  o r  t h e  surety on  their  bond. T h e r e  
is  n o  w r o r  in the  judgment dismissing t h e  action a s  of nonsuit.  

Sffirmed. 

SCHENCX, J., took no par t  i n  the  consideration or  decision of this case. 

MRS. ASSIE P. HOWELL v. C. S. HOWT'ELI,. 

(Filed 20 June, 1934.) 

Divorce E c-Decree of absolute divorce on ground of ,separation held 
not to affect prior order for alimony without divorcc. 

In the wife's suit against her husband for alimony without divorce 
under C. S., 1667, a n  order was entered granting her a stipulated sum 
monthly. Later the order was modified by :I reduction in the amount of 
the monthly payments, to continue until further order of the court. from 
which order neither party appealed. Thereafter the huslmnd obtained a, 

decree for absolute divorce upon the grounds of two Sears separation in a 
auit instituted in another county, n hich decree of absolute divorce specifi- 
cally provided that i t  n a s  entered without prejudice to th?  nife's pending 
action fo r  alimony without divorce. ZIeld, the decree for .~bsolute divorce 
did not affect the order for alimony entered in the wife's action, S. C. 
Code, 1663, expressly providing that a decree for abqolutt divorce on the 
:round of ten gears separation should not destroy the wife's riqht to 
alimony, and the act of 1933, h-. C. Code, lGJS(a) ,  permittin% dlvorce 
after tn  o year's wlmrntion being construed in pa? L ma t e r ~ u  n it11 sec. 
1G63. 

SCHESCH, J., took no part in the consideration or decision of' this case. 

APPEAL by defcndnnt f r o m  Cfrady, J., a t  F e b r u a r y  Term, 1934, of 
WAKE. Affirmed. 

T h e  findings of fac t  and  t h e  judgment of t h e  court  below i s  a s  fol lo~vs : 
' (This cause coming on for  hear ing  upon motion by  the  plaintiff,  t h a t  
the  d e f m d a n t  be attached f o r  contempt fo r  fa i l ing  to  obey certain 
orders and  decrccs heretofore entered i n  th i s  cause, in t h a t  he  h a d  
failed to p a y  to the  plaintiff moricys ordered pa id  under  a decree of 
J u d g e  N. A. Sinclair  rendered on 2-1- December, 1932. T h e  defendant 
denied tha t  he  v a s  liable to  the  plaintiff i n  a n y  s u m  mhs t te~er  because 
of the fact  tha t  heretofore, a n d  since the  rendition of said judgment 
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by Judge Sinclair, lie has  been divorced from his wife, all of which 
will hereinafter appear. The  court finds the following facts: On 3 
February, 1930, Judge F. A. Daniels entered an order in this action 
reciting tha t :  ' I t  is, therefore, by consent, ordered that  the said C. S. 
Honr l l  pay to the plaintiff the sum of $50.00 as counsel fees and $75.00 
per month, beginning on 12 February, 1930, until the further order of 
the court,' which judgment is made a part  of this finding of facts. On  
24 December, 1932, upon motion of the defendant for a modification of 
said order, the payments of $75.00 per month were reduced to $50.00 per 
month, beginning n i th  the month of December, 1932, and to continue 
until tlie further order of the court, which order was signed by Judge 
X. A. Sinclair, presiding in  Wake County, to  which there was no appeal 
and no exception entered. 

"At the July-August Term, 1933, of the Superior Court of Chatliam 
County, in an  action entitled: Chas. S .  Howell against Pearl  D. Howell, 
being the identical parties to this action, the same being an  actiorl for  
divorce brought by the present defendant against the present plaintiff 
on tlie ground of two years separation, i n  which an answer mas filed by 
Xrs .  I-Iowell, the present plaintiff, admitting that the parties had lived 
separate and apart  since 14  October, 1929, but further alleging that 
Chas. S. I-Towell was responsible for and the cause of said separation, 
and referring to the action in the Superior Court of Wake County 
and to the orders and decrees entered in said action. Upon issues sub- 
mitted upon the pleadings, judgment was rendered as follows : 'This 
cause coming on to be heard before his Honor, F rank  A. Daniels, judge 
presiding, and a jury, and the following issues having been submitted 
to the jury:  (1 )  Has  the p la in t i s  been a resident of Chatham County 
for more than six months and a resident of North Carolina for more 
than one year prior to the date of the commencement of this action? 
Answer : Yes. (2)  Was the plaintiff married to the defendant, as alleged 
in the complaint? Answer: Yes. (3)  H a s  the plaintiff and the defend- 
ant  been living separate and apart  for more than two years prior to 
the date of the institution of this action, continuously? Answer: Yes. 
And the jury having answered each of the three issues, Yes;  it is now, 
therefore, upon motion of the plaintiff, considered, ordered, adjudged 
and decreed that  the plaintiff, Charlie S. Howell, be, and he is hereby 
granted a n  absolute divorce from the defendant, and the bonds of 
defendant are hereby dissolred; howerer, this judgment is entered with- 
out prejudice to the action pending in the Superior Court of Wake 
County, Kor th  Carolina, en t i t kd :  "Mrs. Pearl  1). Howell LI .  C. S. 
Howell," and all orders heretofore made in  said action pending in  
the Superior Court of Wake County shall not be affected by this judg- 
ment. FRAXK A. DANIELS, Judge Presiding." 
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" I t  will be observed that  i n  said judgment it i s  provided that  the 
same is entered without prejudice to the action pending 111 the Superior 
Court of Wake County, North Carolina, entitled: 'Mrs. Pear l  D. 
Howell against C. S. Howell,' and all orders heretofort. made in said 
action pending in the Superior Court of Wake County shall not be 
affected by this judgment. The  complaint, answer, issues, and judgment 
in said action prosecuted in Chatham County by Charles S. Hovel1 
against his wife, Pear l  D. Howell, are made a part  of these findings 
of fact and it is  ordered that  copies of the same be made a part of the 
record and case on appeal. Upon the foregoir~g f ind iny  of fact, the 
court is of the opinion that  the orders entered in  this cause in the 
Superior Court of Wake County ha re  not been disturbed by the action 
in cha tham County but a rc  still i n  full force and eflect, and it is, 
therefore, ordered that the defendant pay to the plaintiff the arnounts 
of money which he is now due and owing to her under and by virtue 
of the order of Judge N. A. Sinclair, and that  in default of payment 
of the same he be arrested and committed to jail until li,? has cornplied 
with this  order. Done in open court a t  Raleigh after argument of 
counsel for  the plaintiff and the defendant, this 2 F,?bruary, 1931. 

HEKRY A. GRADP, Judge Presiding." 

The defendant excepted and assigned error to the judgment as signed, 
and appealed to the Supreme Court. 

R. L. illcMil2an for p7ain.tiff. 
J .  8. Grifin f o ~  defendant .  

CLARKSON, J. The question involved: Does the decrw of absolute 
divorce in C. S. Howell's action in  Chatham County upon the ground 
of two years separation impair  or destroy Mrs. Howell's right to receive 
alimony under a judgment and decree in  Mrs. Howell's astion in Wake 
County rendered before the commencement of the proceeiing for abso- 
lute divorce on the grounds of separation, the divorce aecree reciting 
that  i t  does not 2 W e  think not. 

N. C. Code, 1931 (Michie), sec. 1663, is as follows: "After a judg- 
ment of divorce from the bonds of matrimony, all rights arising out of 
the marriage shall cease and determine, and either party may marry  
again unless otherwise provided by law: Provided,  that  no judgment 
of divorce shall render illegitimate any  children in esse, or begotten of 
the body of the wife during coverture; and, Provided further, that a 
decree of absolute diviorce u p o n  the  ground of separation for t e n  suc- 
cessive years as provided in section 1659 shall no t  i m p a i r  w destroy the 
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right of the wife to receive alimony under any judgment or decree of 
the court rendered before the commencement of the proceeding for 
absolute divorce." (Italics ours.) 

1933 Supplement to the North Carolina Code of 1931 (hlichie), 
section 1659(a), is as follows: "Divorce after separation of two years 
on application of either party.-Marriages may be dissolved and the 
parties thereto divorced from the bonds of matrimony, on application of 
either party, if and when there has been a separation of husband and 
wife, either under deed of separation or otherwise, and they have lived 
separate and apart  for two years, and the plaintiff in the suit for divorce 
has resided in the State for a period of one year. This section shall be 
in  addition to  other acts and not construed as repealing other laws 
on the subject of divorces. 1931, chapter 72, 1933, chapter 163." 

We  think that section 1659(a), supra, automatically reduces the time 
from ten to two years, in section 1663, supra, the two are cognate 
statutes dealing with similar questions and are to be construed in pari 
materia. I n  the present case, the judgment on 3 February, 1930, by 
Judge Daniels recites "by consent" and "until the further order of the 
court." This was modified by Judge Sinclair on 24 December, 1932. 
The judgment in the Chatham County action of the defendant against 
plaintiff, granting him a divorce on the ground of separation, before 
Judge Daniels, July-August Term, 1933, distinctly says : '(This judg- 
ment is entered without prejudice to the action pending in the Superior 
Court of Wake County, North Carolina, entitled: 'Mrs. Pearl. D .  
Howell v. C. S. Howell,' and all orders heretofore made in said action 
pending in the Superior Court of Wake County shall not be affected 
by this judgment." 

I t  will be noted that plaintiff did not except to the reduction of the 
monthly allowance in the judgment signed by Judge Sinclair in the 
present case. The judgment in  the present action of Judge Sinclair, 
remains in full force and effect. Lentz v. Lentz, 193 N.  C., 742; K '  zzer v. 
Kizer, 203 N.  C., 428; Walker v. Walker, 204 K. C., 210; Smithdeal v. 
Smithdeal, ante, 397. For  the reasons given, the judgment of the court 
below is 

Affirmed. 

SCHENCK, J., took no part  in the consideration or decision of this case. 
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PLACE ?I. PL~CE. 

TEMPIE G. PLACE, BDMISISTHATHI~ OF J. E. PLACE, v. R .  H. PLACE, 
J. 1,. PrdtlCE, ET AL. 

(Filed 20 June, 1034. ,I 

1. Judgments  RI a-Question litigated a,nd not form of issues held i o  
determine effect of judgment. 

A widow, executrix of her hushand's estate, instituted proceedings to 
recover from the estate the proceeds of sale of land formerly held by her 
and her husband by entireties, which sale was made by h w  11usl)and and 
the proceeds thereof in his possession a t  tlie t i n e  of his de:ltli, the widow 
daimin:: that the right of survivorship attachcd to the funds. Judgment 
was entered that she recover the sum demanded. T1ierea:'tcr the widow 
instituted a proceeding to have lands sold to make ass& to pay the 
judgment. Hcld,  the real question litigated and not the issues upon 
which the judgment was entered is determinative of wlittlier the judg- 
ment was solely against the proceeds of sale or a general claim against 
the estate to satisfy which lands of the estate may be soid. 

2. Executors and  Administrators D d-Funds held t o  lmve come into 
hands of executrix a s  t rustee a n d  beneficiary had elmcction t o  fol- 
low funds  o r  asser t  general claim against estate. 

A widow, executrix of her husband's estate, institute1 special pro- 
ceedings against the other heirs and dis tr ibutes  of the eslate to recover 
from the estate the proceeds of sale of lauds formerly held by the ~-i(lo\v 
and husband by entireties, the ~ ) r o c e d s  of sale being in tlie hnsband's 
possession a t  the date of his death, arid the widow c1ai:ning that the 
right of survi~orship attached to tlie funds. Judgment was entered in 
her favor upon a simple issue of indebtecl~iess and the judgn~ent stipulated 
that the sale of assets was not necessary to pay the cla m. H e l d ,  the 
proceeds of the sale came into her liands as  esecutris as  trustee for hcr- 
self as  tlie rightful beneticiary, and were suflicient to furnisli tlie basis 
for a creditor's claim and an action in assumpsit, and sub~niasion of the 
issues in the action indicated that she had elected to bring h t ~ r  actioii i l l  

i n d e b i t a t u s  a s s u m p s i t  for money had and received, and tlie judgmc,nt 
constituted a general claim against the estate for paymeut of which she 
was entitled to institute the ~~roceedings to s ~ l l  land to make assets, a 
c f s t u i  que trust having the right, in his election, to proceed against the 
trustee perso~~al ly rather than seek to trace the funds. 

3. Judgments  L b: Executors and  Administrators E H u d g m e n t  tha t  
lands need not  be  sold t o  make  assets held interlocutory a n d  not t o  
bar  proceeding for  sale of lands upon insufficiency of peirsonalty. 

A judgment against an estate on a general claim is corclusive as to 
the amount of the claim, but the adjudication that  the personalty is 
suEcimt to pay same and that it  is not necessary to sell and to make 
assets for its payment is an interlocutory judgment and will not bar a 
subsequent proceeding to sell lands to make assets for its payment where 
the personalty, by reason of subsequent losses, is insufficient to par  tlie 
judgment. 



N. C.] S P R I N G  T E R M ,  1934. 677 

SPECIAL proceeding instituted before the clerk and transferred to 
civil issue docket a d  tried before Sinclair, J., at  February Term, 
1934, of DURHAM. Reversed. 

The  petitioner is  the widow and administratrix of J. E. Place, de- 
ceased, who died 10 February, 1929, and left surviving him collateral 
heirs, who are the respondents in this proceeding. 

I n  a special proceeding instituted 1 June, 1929, and transferred to 
the cir i l  issue docket and tried before Judge Daniels, at September 
Term, 1931, judgment TTas awarded the petitioner for the sum of 
$2,750 to be paid by the administratrix, and i t  was therein further 
adjudged tha t  there was ilo necrssity to sell real estate to make assets 
to pay this sum. This judgment was based upon the petitioner's right 
of survirorship in the proceeds of a sale of certain real estate of which 
she and her husband mere seized by the entireties. At the time of his 
death these proceeds were deposited in a bank to the credit of J. E. 
Place. 

This proceeding was instituted by the petitioner on 7 July, 1932, as 
the administratrix of J. E. Place, against his heirs a t  lam to have real 
estate sold to niake assets to satisfy the judgment obtained in 1931. 
The respondents reply that the claim of the petitioner was never against 
the estate of J. E. Place, but only upon the fund which represented tho 
sale price of the land held by him and his wlfe by entirety. 

From the judgmeilt of Judge Daniels, notice of appeal to the Supreme 
Court was given by the respondents, which prevented the administratrix 
from paying the judgment from the assets then in her hands;  and 
before the respandents had abandoned said appeal the assets in the 
hands of the administratrix hnd diminished in value, through bank 
failures and other~vise, to the extent that they were insufficieut to pay 
said judgment, there being only $812.50 available for that purpose, 
which amount was paid on said judgment, thereby reducing the amount 
due thereon to $1,937.50. 

From the judgmeut of the court that she take nothing by her actio~l, 
the petitioner appealed to the Supreme Court. 

R. 0.  Everett and E .  L. Culbreth for petitioner. 
Brazcley & Gantt and Yarborough & Yarborough for respondents. 

SCHESCK, J. The court below held "That the form of the issues 
submitted to the jury in the other action i s  not conclusive, but that the 
court should look to the real question litigated and decided as shown by 
the pleadiligs, rvidence and charge of the court.'' I n  this conclusion of 
his Honor we concur. 

The court further held '(That the claim of Tempie G. Place in said 
action was not a creditor's claim against the estate of J. E. Place, but 
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Ma.: a, claim against the f u n d  representing the proceeds of the sale of 
thc 11ousc and lot held by entireties, to  ~ r h i c h  she claimc,l the  r ight  of 
s u r ~ i ~  orship still a t tarhed,  and  tha t  she, and  not tlie e s t ~  te, must  bear 
a n y  loss rcsu l t i~ lp  f r o m  the  failurtx of the b a ~ l k  in which ?aid futltl was 
tiepositcd." 1 1 1  this  conclusion we th ink  his Honor  erred. W h e n  J. 3:. 
Place d i d  \\it11 the proceeds of the sale of land held by the entireties 
i n  hi9 possession, these proccetls passed to his estate a d  mere lield 
by  his  cstate as  trustee fo r  the s u r v i ~ o r ,  namely, his  wife, tern pic^ G. 
P lace ;  a i d  when h i s  wife qualified as  his  adniiiiistratrix ihese proceeds 
came illto her  l ~ a i i d s  as  t rus t rc  fo r  the r ightful  benefic.iary thcreof. 
These proccecli furnished a b a i s  f o r  a cretlitor's claim, and for  ail 
action i n  assumpsit,  i n  favor  of the beneficiary tllercof, namely, T e n ~ p i e  
G. Placc, against the trustee, namcly, Tempje  G. Place, atlministratrix 
of the t s ta te  of J .  E. Place. tlcc.eased. W e  conclude f rom the facts  i n  
this  proceeding tha t  the proceetli~ig in  which J u d g e  I l a ~ ~ i c l s  rendered 
judgment was i n  the  na ture  of a n  a c t i o ~ i  of ~ n c l r b ~ f a t ~ t s  ~ ~ w u m p o i t  f o r  
a claim against the estate of J. E:. Place, deceased, aud  not, as  held by 
his  I lonor ,  "a clairn against t h e  f u n d  seprcsenting tlie proceeds of the 
sale of the house and lot held bv entireties." I t  will be, noted t h a t  tllr 
issue subuiitted by J u d g e  Dauielr was not n h e t h e r  the plai11tif-f was 
tlie OWII IY  of and entitled to a clairn against a n y  part icular  fund  or 
procceds of a n y  part icular  sale, but was onrl of siinple in t leb ted~~es j ,  
being in the fo l lowi i~g  language:  " In  v h a t  sum. if any, is  the estate 
of J .  E. P lace  indebted to Ternpie G. P l a c e ? "  T h e  ansv r r  of $2,750 
to this  issue would seem to support  juclgme~lt f o r  a debt ratlicr than 
f o r  n claim against a fund  reprcwnt ing  the  proceeds of a s d e .  Likewise 
t h e  suhrrlission of the second issue as  to  the sufficiency of the personal 
property to  satisfy the  obligations of the  estate indicates tha t  the 
court was actiiig upon tlie theory tha t  the action was one f o r  debt and 
crrtlitor's claim, as  t h e  question of such sufficirilcy would not h a r e  arisen 
if the purpose had  bcen to impress a claim upon a part icular  fu l~ t l .  

( 'If  tht. wsfzr i  yuc  t rus t  i s  unable to trace t h e  t rust  furid . . . or 
if h e  e lccfs  n o f  to  do so ,  he m a y  proceed against t h e  trustee personally." 
P e r r y  011 Trus t s  and  Trustees, par .  843, pp.  1438-1439. 

I11 ail interesting discussion of the various counts 111 action of 
assumpsi t ,  me find the following: "The count of i ndeb i ta fus  a s s u m p s ~ t ,  
the  most cornprehtwsive one of all, i n  which i t  was alleged t h a t  the de- 
fendant  was indebted to the  plaintiff i n  a certain s u m  of money;  ns  f o r  
real p r o p e r f y  sold or  used and  occupied, or f o r  personal property sold;  
o r  fo r  personal services rerldcreti; or fo r  money loaned or paid and 
expended to defendant's use;  o r  fo r  m o n e y  paid t o  a n d  received by  
defendant  t o  p / a i n f i f f ' s  u se ;  al l  of which was incurred i n  some way at  
h i s  special instance and request ;  and  t h a t  being so indebted, the de- 
fendant  promised i n  consideration thereof to pay  the plaintiff the said 
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money. 1 Chit. PI., 341; Saund. P1. & Ev., 139. Of the indebi tatus  
counts, those relating to transactions based on the payment or receipt 
of money were called the money counts; as money lent to defendal~t ;  
money paid and expended for his use; and m o n e y  had and receiced b?/ 
de fendan t  f o  p l a i n t i f ' s  use." 5 C'. J., 1381, footnote 10 (a ) .  

The court below held "That the said Tempie G. Place is estopped 
by the verdict and judgment in the said former action in which it is 
declared that the personal assets of the estate are  sufficient to pay its 
obligations and the costs of administration. . . ." I11 thus holding 
we think his Honor erred. I n  the judgment rendered in 1931 a definite 
indebtedness is declared and such judgment is final as to the amount. 
The further adjudication therein, based upon the second issue submitted, 
that the personal property was sufficient to satisfy the obligations of 
the estate was interlocutory. Williams v. JlcFadyen,  145 S. C., 156. 
This latter adjudication was of necessity interlocutory, since the suffi- 
ciency of personal property to pay debts does not become determinzitive 
of the question as to whether land may be sold to make assets until the 
time for paying the obligations of the estate arrives. 

"Where the personal property, although originally sufficient for the 
payment of debts, has become insufficient after the death of the testator, 
by reason of depreciation or losses for which neither the personal repre- 
sentatires nor creditors are responsible, the real estate may be sold." 
24 C. J., 553. 

'iVe concludc that the petitioner is entitled to have the land of the 
estate of J. E. Place, deceased, sold to make assets to pay the balance 
due on her judgment, namely, $1,937.50. This action is  remanded to 
the Superior Court of Durham County, that  judgment may bc entered 
in accordance with this opinion. 

Reversed. 

WALTER BABBS v. HOMER L. EURP. 

(Filed 20 June, 1931.) 

1. Automobiles C -More securely fastening red light carried on rear 
of vehicle in addition to regular lights held not "repair." 

The stopping of a truck on the hard-surface  ort ti on of a highway in 
order to more securely fasten a red light carried by the truck in addition 
to the regular tail lights upon its rear is not a stopping of the truck on 
the highway to repair such vehicle, and evidence disclosing such action by 
plaintiff does not warrant the granting of defendant's motion as of 
nonsuit for contributory negligence on the ground that the evidence 
showed a violation by plaintiff of section 10 of the ordina~ices of the State 
Highway Commission prohibiting the repairing of a motor rehicle upon 
the highway. 



680 I N  THE SUPREME COURT. [206 

2. Samc-Evidence held not to disclose violation, as mal,ter of law, of 
regulations relating to parking vehicles on highway. 

Evidence disclosing that plaintiff stopped his truck u p m  a portion of 
the hard surface of the highnay a t  a place where t h ~  hiqlnvay was 
straight and nhere the lights of a filling station shone, that the lights on 
the truck, including the required tail liqhts, were burning, and that  about 
fifteen feet of hard surface high~ray !\as open for the pahsaqe of cars to 
the left of the truck, and that the trucli n a s  not stopped for the purpose of 
repairing same ?.u held not to show the violation by plaintiff of any 
statute designcd for tlie preservation and protection of life o r  limb, sec- 
tions 10 and 11 of the ordinanccs of the State Highn:ly Commission, 
N. C'. Code, 2621(72),  and defendant's motion a s  of nonsuit on the ground 
that defendant's evidence disclosed contributory negligence a s  a lnatter 
of law was properly ref'used. 

SCHEXCK, J., took no part in tlie consideration or decision of this cast!. 

CIVIL ACTIOK, before Wurlick, J., a t  J a n u a r y  Special  Term,  1934, of 
MECICLE.KBURG. 

T h e  plaintiff alleged a n d  offered evidence tending to show tha t  on  or  
about 1 0  February ,  1933, he  was a n  employee of the H i g h w a y  Cornniis- 
sioii ant1 was assisting i n  the  operation of a t ruck on the Concoril- 
Charlot te  H i g h w a y  known a s  No.  15, rurming through Kewrll.  Tlie 
highway was covered with snow and  sleet, and  the  plaiiiti,f a n d  another  
employee named Cur t i s  Long had at tached a snow to t h e  f ron t  
of the t ruck i n  order  t o  remove slcet and  snow. A t  about seven o'clock 
a t  night  they stopped the  t ruck i n  f r o n t  of Newell's store. T h e  plaintiff 
s a i d :  ' 'When M r .  Long stopped the  t ruck  I got out on the right-hand 
side away  f r o m  the  highway. . . . When the t ruck  stopped i t  was 
about  two-thirds off the  h a r d  surface to tlie right.  T h e  h a r d  surface 
there is eighteen feet wide. T h e  t ruck  is  about five and  one-half feet 
wide. . . . T h e  road is s t raight  there about  one-half mile  i n  each 
direction. . . . M r .  Long stopped the t ruck to fix one of tlie lights. 
T h i s  l ight  was not one t h a t  w a s  bought on the t ruck.  I t  was a n  extra  
red l ight  we car ry  when we d r a g  snow. I t  was on behind right over the 
stop light.  T w o  l ights  on t h e  rea r  of the  t ruck were burni&. . . . 
T h e  lights on  the rear  of t h e  t ruck  when i t  stopped were burning. 
T h e  red lantern which we were going to fix had been juinpiiig u p  and  
down. I t  h a d  a red globe t h a t  gave a red light.  . . . 1 was 
s tanding r igh t  behind the truck. I was on the h a r d  surface. I was 
s tanding about two feet back of t h e  lights. I saw a ca r  coming f r o m  
Charlot te  going toward Concord. I saw the car  t h a t  l i t  the t ruck 
before i t  got to me. M r .  Long said, 'Look out, they a r e  going to h i t  
you.' T h e  lights a t  the  filling s tat ion were bur i~ ing .  A[y t ruck  Tvas 
r igh t  opposite the  filling station. There  were about fifteen l ights  there. 
, . . W e  stopped i n  f ron t  of the  filling station because we could 
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see better. We had plenty of light there and everybody else could see. 
. . . There was about six fert  of hard surface on the right side 
between the parked truck and the center of the pavement. There was 
nine feet of hard surface to the left of the center of thr  pavement. 
. . . The car knocked the truck forty-five or fifty feet I reckon. 
. . . ,It the time this ear hit the truck I didii't see any car coming 
from Concord toward Charlotte in sight. I could see down the highway 
a half mile. The  car hit me. I t  hit me on the hip here. I t  broke my 
hip. I t  knocked me down the road there. . . . My opinion is that 
the speed the car was making was fifty-five or sixty miles. I didn't get 
UP when it knocked me down. I couldn't. . . . Mr.  Eury,  the 
defendant, was the one who hit me. H e  came to the hospital to see me. 
I can't hardly remember what he told me, I was suffering so. W e  had 
stopped just about two minutes. Mr.  Long had come to the store to 
get a string or s o m e t h i ~ ~ g  to tie the lantern with. H e  came back without 
one and x-e decided to fasten it down with a little old chain we had 
there." There was other eritlence corroborating the testimony of plaintiff. 

The defendant testified that  a t  the time of the accident he was trarel- 
ing between thir ty and thirty-five miles per hour. H e  said: "I did 
not see any lights on the truck as I approached it. When I approached 
the truck I was, I guess, thirty-five or forty feet from it, and a t  that  
time I didn't see any l igl i~s.  I never saw any lights on the truck 
before the collision. . . . The truck was on the pavement. As near 
as  I could tell all of i t  was on the pavement. On the left side of the 
truck on the pavement a car was approaching me, coming from toward 
Concord. I t  looked like that car was about the same distance I was 
from the truck. I didn't have time to go by it.  . . . I applied my 
brakes. I didn't attempt to turn my car in either direction. I f  I had 
turned to the left, I would have hit the car coming. I f  I had pulled 
to the right, I would have hit whatever was standing a t  the right of the 
truck. I did not see Babbs until after he was hit." The defendant 
offered in e~ idence  sections ten and eleven of the ordinance of the 
State Highway Commission, which are as follows: "Sectiol~ 10. I t  
shall be unlauful  to repair any motor vehicle upon the used or traveled 
portion of any State Highway." "Section 11. I t  shall be unlawful 
to leave ally vehicle or other obstruction whatsoever, standing upon a 
State Highway at night, either on the traveled portion thereof or on 
the shoulders, unless the same shall be protected by lights making it 
plainly visible; and in no event shall such vehicle be left standing upon 
the highway for a period longer than ten (10) hours." 

The court submitted issues of negligence, contributory negligence and 
damages. These issues Tvere answered in favor of the plaintiff and the 
verdict awarded damages in the sum of $6,500. 

From judgment upon the verdict the defendant appealed. 
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A. 111. Butler, G. T .  Camwell and J o e  TIr. Ervin for plaint i f .  
C. I T .  Gocer and Wm. T .  C'ocinyton, Jr., for defendant. 

BROODEN, J. T h e  d e f e ~ ~ d a r i t  asserted tha t  tlie inotiori f o r  ~iorisuit 
sliould l i a ~  e bc tn  grantcd f o r  the r i a o n  tha t  the  cridencc. of t h e  plain- 
tiff tiisrlosed t h a t  a t  the  t ime  of his  i n j u r y  h e  ~ v a s  u r ~ d ~ r t a k i i i g  "to 
repair"  a t ruck on the highway i n  violatiori of section 10 of the or&- 
narlces of the E I i g l ~ n a y  C'on~misaiori. T h e  plaintiff asserts t h a t  the  mere 
ty ing  of a red lalitcril oil t h e  rea r  of a t ruck is  not a n o ~ k  of "repair." 
T h e  t ~ x t b o o k s  ant1 clecidctl cases have usually construed tlie tern1 "re- 
pair"  to  mean  restoration to o r i g ~ ~ i a l  coldi t ion a s  nearly a s  pos3ible. 
Manifestly, i n  tllc ordiilary t ransac t iom of life tlie word "repair" pre- 
supposes a tiefert, iiiipcrfectioil or deter iorat ior~ i n  tl-IP t ruck.  T h e  
plaintiff' u l~dcr took  to more vi .urely fastcn a red lanterri, wliicl~, of 
course, involred 110 idca of defect. 

I n  reference to swinging gates, this  C'ourt h a s  held tha t  "a change 
i s  not a repair." h'n~ght v.  Foster, 163 N. C., 321). 

Co~iscquently, there is  110 elideirce t h a t  the plaintiff a t  the t ime 
of his i l l jury l ras  violatmg ally s ta tu te  desigued f o r  the prc1ser\ ation a n d  
protection of l i fe  o r  limb. See C. S., Michie's Code, 1931, 2621(72) .  

There a r e  othcr exceptlolls to  t h e  charge : i d  to the fai lure  to g i r e  
r e q u ~ s t e d  instructions, but  a careful  exarni~iatloii  of the  r w o r d  does not 
produce the co~iclusiori tha t  e r ror  was committed i n  applying the  la\\ 
to  the  facts. Indeed,  the  cause presents i n  ~ t s  esselitial aspects, only 
controverted issues of fact,  arid such issues h a r e  been brought to rest 
by the verdict of the  jury. 

Affirmed. 

SCREKCK, J., took no par t  i n  t h e  consideration or decision of this case. 

STATE v. GEORGE KEATON. 

(Filed 20 June, 1934.) 

1. Criminal Law I 1-Duty of court to submit question 01' guilt of less 
degree of the crime charged. 

Where i t  is permissible under the bill of indictment to convict a de- 
fendant of a less degree of the same crime, and there is evidence to 
support a milder verdict, defendant is entitled to have the different views 
arising on the evidence presented to the jury under a proper charge, and 
where there a re  three degrees of the crime, error in fai ing to submit 
the question of guilt of the smallest degree of the crime i s  not cured by 
a verdict convicting defendant of the greatest degree ~f the offense 
charged. C. S.. 4640. 
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2. Homicide A *Elements of and distinction between degrees of homi- 
cide. 

Murder in the first degree is the unlawful killing of a human being with 
malice and with premeditation and deliberation; murder in the second 
degree is  the unlawful killing of a human being with malice, the dis- 
tinguishing difference between this degree of the crime and murder in 
the first degree being the absence of premeditation and deliberation or 
of either one of these elements; and manslaughter is the unlawful kill- 
ing of a human being, the distinguishing difference between this degree 
of the crime and murder in the second degree being the absence of malice. 

3. Homicide G &Intentional killing with deadly weapon raises the pw- 
sumptions that the killing was unlawful and done with malice. 

The intentional killing of a human being with a deadly weawn raises 
the presumptions that the killing was unlawful and was done with malice, 
constituting murder in the second degree, and since the elements of 
premeditation and deliberation are- not presumed from such killing, the 
elements of premeditation and deliberation must be established by the 
State and found bx the jury to constitute such killing murder in tlie 
first degree. 

4. Homicide B -Statutory provisions relating to murder in the first 
degree. 

It is provided by C. S., 4200, that  a murder perpetrated by means of 
poison, lying in wait, imprisonment, starving, torture, or any other kind 
of wilful, deliberate and premeditated killing, or which is committed in 
the perpetration or attempt to perpetrate any arson, rape, robbery, bur- 
glary or other felony shall he deemed murder in the first degree, punish- 
able by death. 

5. Homicide G &Burden is on defendant to rebut presumptions arising 
from intentional killing with deadly weapon. 

Where i t  is admitted or shonn by the evidence that defendant inten- 
tionally killed another ~ i t h  a deadly weapon, the burden is upon dc- 
fendant to rebut the presumptions arising therefrom by establishing 
to the satisfaction of the jur j  legal provocation which nil1 rebut the 
presumption of malice and thus reduce the crime to manslaughter or 
excuse it  altogether on the ground of self-defense, unavoidable accident 
or misadventure. 

6. Homicide H c-Held: there wits no evidence that crime was man- 
slaughter and refusal to subnut question of this lesser degree was 
not error. 

The evidence in this case tended to show that defendant intentionally 
shot and killed his sweetheart with a pistol, evidently as  a result of a 
lovers' quarrel. Defendant interposed the drfense of insanity resulting 
from syphilis, but introduced no evidence of legal prorocatiori or matters 
in mitigation of the offense. Hcld ,  in the absence of evidence tending to 
rebut the presumptions arising from the intentional killing with a deadly 
weapon that the killing was unlawful, and (lone with malice, tllcre was 
no evidence of defendant's guilt of manslaughter, and it  was r io t  error 
for the court tu fail to submit the question of defendant's guilt of mml- 
slaughter to tlie jury. 
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APPEAL by defendant from A l l e y ,  J., at  March l e r m ,  1934, of 
FORSYTII. 

Criminal  prosecution tried upon indictment charging the defendant 
with the murder of one Annie Thigpen. 

The record discloses that  on the afternoon of 1 9  J a n i ~ a r y ,  1933, the 
defendant shot and killed Annie Thigpen, his sweetheart, as she was 
walking with two companioris on her way home from school, becauw, 
he said, ('she had made his life nliserable." Evidently a 1 0 ~ s '  quarrel, 
whirh cxnded tragically. The homicide, ~vhich  is not denicd, mas nithout 
legal excuse or provocation, and there were no mitigating circum~tances. 
The defense interposed by the defendant was that of mcntal irresponsi- 
bility, or insanity, resulting from syphilis in the tllird or tertiary stage, 
which "affects exery organ in  the body, including the brs~in," accordiiig 
to one of the physicians. The  evidence tending to suppclrt tlie defend- 
ant's plea was submitted to the jury arid rcjcctcd or found to be un- 
satisfactorg. 

Verdict: Guilty of murder i n  the first degree. 
Judgment : Death by electrocution. 
The  defendant appeals, assigning errors. 

Attor-ney-General Brurnmi t t  a n d  Assis tant  At torneys-General  Seazccll 
a n d  B m t o n  for f h e  S ta te .  

l l lanly ,  I I e n d r e n  d? R'ornble a n d  W i l l i a m  Graves  for dpfendant .  

STACY, C. J. This  is the same case that  was before us at the last term, 
opinion filed 10 January,  1934, and reported in 206 K. C., 607. A ilea 
tr ial  was granted on the first appeal for rrror in the ex,~lusioil of evi- 
d&ce. The  case has been tried again with the same reault as on the 
first trial, to wit, a capital verdict and seutence of death. 

The prisoner now complaiils that tlie trial court failed to instruct 
the jury on the issue of manslaughter and limited them in their de- 
liberations to one of three verdicts, to  wi t :  murder in tlie first degree, 
murder i n  the second degree, and not guilty. S. v. X e r r i  X, 171 Y.  C., 
788, 88 S. E., 501. 

The rule undoubtedly is, that  when it is permissible wider the bill, 
as  here, to convict the defendant of "a less degree of the same crime," 
C. S., 4640, and there is evidence teildi~lg to support a milder verdict, 
the case presents a situation where the defendant is  entitled to have 
the difftlrent views presented to the jury under a proper charge, and ail 
error in this respect i s  not cured by a verdict colwicting the defenclmlt 
of a higher offense charged in  the bill of indictment, for in such event, 
i t  cannot be known whether the jury mould have coiivi&d of a less 
degree of the same crime if the different views, arising on the evidence, 
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had been correctly presented in  the court's charge. S. v. Lee, ante, 472, 
174 S. E., 288; S. v. Sewsome, 195 N. C., 552, 143 S. E., 187; 8. v. 
h t t e r l o h ,  188 N. C., 412, 124 S. E., 752; 8. v. Robinson, 188 R. C., 
784, 125 S. E. ,  617; 8. v. Will iam,  185 K. C., 685, 116 S. E., 736. 

Bu t  the facts of the instant case do not call for the application of 
this rule, so f a r  as the issue of manslaughter i s  concerned, as the record 
is  barren of any evidence of manslaughter. S. v. Xyers, 202 S. C., 
351, 162 S. E., 764; S. v.  Sterling, 200 h'. C., 18, 156 S. E., 96;  S. v.  
Newsome, supra; S. v. b'picey, 151 x. C., 676, 65 S. E., 995. The 
homicide was intentional and it was committed with a deadly weapon 
under circumstances which sugg~s t  no cause, excuse, or justification. 
This  is, a t  least, murder in the second degree. S. v. Bailey, 205 K. C., 
235, 171 S. E., 81;  S. v. Robinson, supra. 

There are three degrees of an  unlawful homicide: (1)  murder in the 
first degree, which is the unlawful killing of a human being with 
malice and with premeditation and deliberation; (2 )  murder in the 
second degree, which is the unlawful killing of a human being with 
malice, but without premeditation and deliberation; and (3)  man- 
slaughter, which is the unlawful killing of a human being without malice 
and without premeditation and deliberation. 8, v. Benson, 183 N. C., 
795, 111 S. E., 869. 

The presence in the one case of premeditation and deliberation and 
the absence in the other of one or both of these elements is the dis- 
tinguishing difference between murder in the first degree and murder 
in  the second degree. S. v. Niller, 197 R. C., 445, 149 S. E., 590. The 
presence in the one case and the absence in  the other of the element of 
malice is the distinguishing difference between murder in the second 
degree and manslaughter. 8. v. Bobinson, supra. 

An unlawful killing is manslaughter. An  unlawful killing with malice 
is murder in the second degree. An  unlawful killing with malice and 
with premeditation and deliberation is murder in the first degree. S. v. 
Ranks, 143 K. C., 652, 57 S. E., 174. 

Where i t  is admitted or established by the evidence, as it is here, 
that  the defendant intentionally killed the deceased with a deadly 
weapon, the law raises two-and only t~vo-presumptions against him : 
first, that  the killing was unlawful; second, that  it was done with 
malice; and an unlawful killing with malice is murder in the second 
degree. 8, v.  Bailey, supra; 8. v. JIiller, supra; 8. v. TT7aIlcer, 193 
N. C., 489, 137 S. E., 429; 8. v. E'owler, 151 X. C., 731, 66 S. E., 567. 
The additional elements of premeditation and deliberation, necessary 
to  constitute the capital offense, are not presumed from a killing with a 
deadly weapon. These must be established beyond a reasonable doubt, 
and found by the jury, before a rerdict of murder in the first degree 



686 I N  THE S U P R E M E  COURT. [a06 

can be rendered against the defendant. 8. 1 % .  Thomas ,  118 N. C., 1113, 
24 S. E. ,  431. I t  is provided by C. S., 4200, that a murder which shall 
be perpetrated by means of poison, lying in wait, imprisonment, starving, 
torture, or by any other kind of wilful, deliberate ant1 premeditated 
killing, or which shall be committed in the perpetratioii or attempt to 
perpetrate any arson, rape, robbery, burglary or other felony, shall be 
deemed to  be murder in the first degree, punishable by death, and all 
other kinds of murder shall be deemed murder in the second degree, 
punishable by imprisonment in the State's prison. 8. c. Banks, 1-13 
N. C., 652, 57 S.  E., 174; 8. v. X e w s o m e ,  supra. 

I f  a defendant who has intentionally killed another with a deadly 
weapon would rebut the presumption.arising from such d ~ o w i n g  or ad- 
mission, he must establish to the satisfaction of the jury (S.  c. TT'i i l~s, 
63 S. C., 26), the legal provocation which will take froln the crime 
the elenlent of malice and thus reduce it to manslaughter, or xhich  will 
excuse it altogetllcr on the ground of self-defense, unavoidable accident 
or misadventure. S. c. Gregory, 203 K. C., 528, 166 S. E., 387; 8. c .  
Eldridge, 197 X. C., 626, 150 S. E., 125; 15". c. Pasour, 153 S.  C., 
793, 111 S. E., 779; AS'. v. Brinkley, 183 N. C., 720, 110 S. E., 783. 
I n  8. v. Quick, 150 N. C., 820, 64 S .  E., 168, it was said that when 

an intentional killing is admitted or established, the law presumes 
~nal ice  from the use of a deadly weapon, a d  the defendant is guilty 
of murder in the second degree, unless he can satisfy the jury of the 
truth of facts which justify his  act or mitigate it to manslaughter. 
"The burden is on the defendant to establish such facts to the sat~sfuc- 
tioil of the jury, unless they arise out of the c.~idelice against him." 
8. c. Ulltzks, 204 S. C., 233, 167 S. E., 851; S'. v. Cox, 153 N. C., 638, 
69 S. E., 419. 

111 the instant case, there is no evidence of mitigation or provocation 
suficieut to reduce the offense to manslaughter. N. c. R u l ~ i t ~ s o ~ ~ ,  supra. 
Hence, it n a s  proper to withhold this issue from tlw jury's colisidern- 
tion. S. 1'. E'errell, 205 K. C., 6-10; S. v. Jatlison, 199 S. C'., 321, 15.1 
S. E., 402. 

The ~mna in ing  exceptions h a l e  becn carefully considelet1 and found 
wanting in sufficiency to warrant a nev trial. Indeed, -\\lt11 thc dc- 
fendaiir's plea of insanity rejected hy the jury, there is ittle he could 
liopc to acco~nplish, eve11 if granted another hearing. TI c vcrtilct and 
judgliie~it n ill be upheld. 

N o  error. 
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B. E. DEHOFF ET AL, v. C. G. BLACK ET AL. 

(Filed 20 June, 1934.) 

1. Judgments  D +Effect of jud-gment by default and  inquiry. 
A judgment by default and inquiry establishes a right of action of the 

kind properly pleaded in the complaint, and determines the right of 
plaintiff to recover a t  least nominal damages and cosls, and precludes 
defendant from offering evidence on the execution of the inquiry to show 
that plaintiff has no right of action. C. S., 596. 

2. S a m e J u d g m e n t  by default and  inquiry i n  auto-collision case does 
not  preclude defendant f rom showing how the accident took place. 

A judgment by default and inquiry in an action to recover damages sus- 
tained by plaintiff resulting from the collision of two trucks on a public 
highway, one of which trucks mas owned by plaintiff, will not preclude 
defendants from introducing evidence on the execution of the inquiry 
tending to show how the colliqion occurred and that the accident was the 
result of the negligence of plaintiff's driver, the evidence not being related 
to the issue of contributory negligence, but being competent on the ques- 
tion of the amount of damages sustained by plaintiff as a proximate 
result of defendants' negligence, plaintiff being entitled to recover o w r  
and above nominal damages only damages sustained as a proximate result 
of defendants' negligence. 

3. Sa,me--Jud,gment by default and  inqniry precludes defendants from 
showing relationship between them a s  affecting liability. 

Plaintiff obtained a judgment by default and inquiry against defend- 
ants in his action against them to recover damages resulting from a 
collision between two trucks, one of which was owned by 1)laintiff. Plain- 
tiff alleged that the other truck mas driven by one of defendants, operated 
by another, and onnecl by the third defendant. Held, upon the execution 
of the inquiry, the alleged operator or lessee of the truck was precluded 
by the judgment by cl~fault and inquiry from introducing evidence that 
11e was in no way connected with truck causing plaintiff's damage, either 
as lessee or other~vise, such evidence relating only to the question of 
liability which was conclusively established by the judgment by default 
and inquiry. 

COXNOR, J., dissents. 

APPEAL by defendants f r o m  Shazu, Emergency Judge, a t  J a n u a r y  

Term,  1934, of SURRY. 
C i r i l  action to recover damages f o r  alleged negligent i n j u r y  to plain-  

tiff's t ruck.  

S u n ~ m o l i s  and  copy of complaint were served oil the defe idan ts  4 
Apri l ,  1931. 

I t  i s  alleged i n  the  complaint t h a t  011 t h e  morn ing  of 3 1  J l a r c h ,  

1931, on Highway S o .  1, near  South  Hil l ,  Va.,  a t ruck owned by the 
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defendant, C. G. Black, operated by the defendant, K. (i S. Trucking 
Company, and driven by C. W. Silver, who was also aclcompanied by 
Hunter  Black, brother of the owner of the truck, negligently ran into 
and completely demolished a truck owned by the plaintiff and operated 
at the time by its employee, F. M. Akins; and that  both defendants 
are liable to plaintiff for the damages sustained. 

On 25 May, 1931, judgment by default and inquiry was entered 
against the defendants for want of an answer; motion thereafter to 
set it  aside for excusable neg1ec.t overruled; and a t  the Janua ry  Term, 
1934, said inquiry was executed before a jury, the clamages being 
assessed a t  $400. 

Upon the exerution of the inquiry, the defendants sought to show 
how the collisioli occurred; that  i t  was really due t o  the conduct of 
F. M. dkins,  drirer  of plaintiff's t ruck;  and that the defendant, K. & S. 
Trucking Cornpany, was in no way rorlnectetl with C. G. Black's truck 
as lessee or otlicrwise. All this proffered testimony m ~ s  excluded as 
irrelevant and irnnlatcrial on the issue of damages. The  appeal presents 
the question of the competency of this evidence. 

From judgnient on the verdict, the defendants appeal, assigning 
errors. 

IT ' .  M. A l l e n  alzd A. D. Folger  f o r  plaint i f i .  
11. 0. Il'oltz and B. A. E'reeman f o ~  de f emlan t s .  

STACY, C. J .  What is  the effert of a judgment by tlefaul: and inquiry? 
The answer is tllreefold : 

1. It estahlishrs a right of action of the kind properly pleaded in the 
complaint. H o z ~ ) i c  u.  T u c l ; e ~ ,  an te ,  56; S 1 r ~ c l ~ l a ? ~ d  v.  S h e a r o n ,  193 
N .  ('., 599, 137 S. E., 503; X i f c h e l l  v. Ahosi,.ze, 190 N C.,  235, 129 
S. E., 626; B r a r d  v. S o ~ ~ e r e i g n  Lodge, 184 X. C., 154, 113 S. E., 661; 
A ~ m a t r o n g  v. Asbury, 170 K. C., 160, 86 S. E., 1038; A l l e n  v. X c -  
Pherson ,  168 N .  ('., 435, 84 S. E., 766; Bat ths  v. X f g .  C'o., 108 N. C., 
282, 12 S. E., 741; 34 C. J., 173-1 73. See, also, dissenting opinion of 
('0111101., J., ill J u n g e  c. J fac lc 'n igh f ,  135 N. C., 105, 47 S. E., 452, 
later tleslnretl to be the law on petition to rehrar, 137 X. C., 285, 49 
S. E., 474. 

2. I t  tletcrimnc~s the right of the plaintiff to recover a t  least nominal 
danlngcs alld coeti. E'os frr  z s .  Hynznn, 197 K. C., 189, 145 S. E., 36;  
11111 c. Iiot~l C'o., 188 N. C., 556, 185 S. E., 266; Blorc v. J a y n e r ,  
l j G  I\'. C., 140, 72 S. E., 319; l ' iu tnbinq Co. 7.. I l o t ~ l  C 1 l . ,  168 S. C., 
577, 84 S. E., 1008; Pcrtl irk I ? .  Uunn ,  162 N. C'., 19, 77 13. E., 993. 

3. I t  preclutles the tlefcntlant from offering aiiy ericlcnre, 011 the 
txccution of the inqu:ry, to shon. that the plaintiff ha3 110 riglit of 
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action. Nitchell v. Express Co., 178 N. C., 235, 100 S. E., 307; Holli- 
field v. Tel. Co., 172 S. C., 714, 90 S. E. ,  996; Lee z'. Xnapp, 90 N. C., 
171; Garrard v. Dollar, 49 N. C:., 176;  15  R. C. L., 667. 

A judgment by default final as authorized by C. S., 595, is different 
in effect and result from a judgment by default and inquiry as au- 
thorized by C. S., 596. Gillam c. Cherry, 192 S. C., 195, 134 S. E., 
423. The former establishes tlie allegations of the complaint and con- 
cludes by way of estoppel, nhile the latter "establishes a right of action 
in  the plaintiff of the kind stated in  the complaint" (B loc  v. Joyner, 
supra),  the precise character and extent of which remain to be de- 
termined by a hearing in damages and final judgment thereon. Osborn 
v. Leach, 133 K. C., 427, 45 S. E., 783; 2 Black on Judgments, sec, 697. 

Thus, in Stockion v. Nining Co., 144 S. C., 595, 57 S. E., 333, it 
was said that  a judgment by default and inquiry, in an action for 
fraud and deceit, did not establish the  truthfulness of the allegations 
of fraud, which still remained to be proved, but merely the fact that 
the plaintiff was entitled to recover a t  least nominal damages and costs 
on the cause of action set out in the co inp la i~~ t  and foreclobed a hearing 
only upon the existence of the right of action. 

Likewise, i n  Blow v. Joyner, supra, the following discriniinating 
statement appears: "The authorities are very generally to the effect 
that ~vhere  a complaint has been properly filed showing a right of action 
for unliquidated damages, a judgment by default and inquiry establishes 
plaintiff's right of action and that  he is entitled a t  least to nominal 
damages. Osborn c. Leach, 133 N. C., 428; 2 Black on Judgments, see. 
698; 23 Cyc., 752; 6 Enc. P1. and Pr., 127. And in  this State it is 
further held that  such a judgment concludes on all issuable facts prop- 
erly pleaded and that evidence in bar of plaintiff's right of action is not 
admissible on the inquiry as to damages, lllcLeod v. Sirnocks ,  122  
S. C., 438; Lee v. Knapp, 90 S. C., 171; P a ~ k e r  v. House, 66 S. C., 
374; Parker  c .  S m i t h ,  64 N. C., 291; Garrard v. Dollar, 49 S. C., 175. 
I11 XcLeod v. Ximocks i t  is said:  'The judgment by default and 
inquiry, the defendant having said nothing in a n m e r  to plaintiff's 
complaint, was conclusire that  the plaintifi had a cause of action 
against tlie defendant of the nature declared in the complaint, and 
would be entitled to nominal damages without any proof.' The statement 
sometimes made that a judgment of this kind 'merely admits a cause 
of action, while the precise character of the cause of action and the 
extent of defendant's liability remains to be determined,' simply means, 
as stated, that a judgment by default and inquiry establishes a right 
of action in plaintiff of the kind stated in the complaint and entitling 
plaintiff to nominal damages, but that the facts and attendant circunl- 
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stances giving character to  the transaction and relevant as tending to 
fix the quanturn of damages, niust be shown, and in  this sense only is 
the statement in question approved in  Osborn v. Leach, supra." 

"There are two kinds of judgments by default-one final, the other 
interlocutory. I n  actions sounding i n  damages the interlocutory judg- 
ment, which is rendered for want of an  answer, is an admission or 
confession of the cause of action; and there follo~vs a writ of inquiry 
by means of which the damages are to be assessed."-Xonfgomery, J., 
in Jungc  v. JIacKnighf, 137 N. C., 265,  49 S. E., 474. 

LIpplying the l~rinciples gleaned from the authorities .o the facts of 
the instant case, it mould seem that the evidence tending to  show hovi 
the injury occurred is competent, not for the purpose ~f exculpating 
the tleferidants from liability, but to establish the-amount of damages - 
properly assessable upon the inquiry. Sfricklar~d c. 81 earon, supra; 
G r a w s  c. Cameron, 161 K. C., 540, 77 8. E., b 4 l ;  X f g .  Co. 2;. XcQueen, 
189 N. C., 311, 127 S. E., 256.  
A1 simple illustration may s e n e  to make clear its competency: A. 

and B., each driving a truck or automobile, approach from opposite 
directions upon the highway. 13. is  slightly over the centw of the road. 
A. decidcs to teach him a lesson by taking his front wheel off. This he 
does with conscqucnt injury to himself. A. sues B. and obtains a 
judgmcnt by default and inquiry for want of an answer. Upon the 
execution of the inquiry, B. offers to show how the collision occurred, 
not to cwxpe his liability of a permy and the costs esta jlished by the 
judgment, but to sl10\~ that A ' s  damage, over and a b o ~ e  the amount 
fixed by the default judgment, was the result of a self-inflicted i n j u r j  
(not contributory ncgligence) and tlic proper measure of damages. 8. v. 
E'ldridllc, 197 N. r., 626, 130 S. E., 123; Cfon.\f. Co. 1 . .  I?. R., 18-1 N. C., 
179, 113 S. E., 672. I n  a tort action for nnliquidated damages, the 
amount recoverable is the sum necessary to compensate the plaintiff 
for the injury sustained as  a proximate result of de fenda~~ t ' s  negligence 
or w o n g .  I f u r f  1 ) .  Power Co., 194 N. C., 696, 140 S. I<., 730. 

On  the other hand, the evidence offered to shon the relation bet~veen 
the defendants, nhich goes only to the question of liability n a s  properly 
excluded. 

Xew trial. 

C'osxon, J., dissents. 
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F. M. AKINS v. C. G. BLACK ET AL. 

(Filed 20 June, 1934.) 

APPEAL by defendants  f r o m  Shaw, Emergency Judge, a t  J a n u a r y  
Term,  1934, of SURRY. 

Civi l  action t o  recover damages f o r  a n  alleged negligent ill jury. 
There  was a judgment  by defaul t  and  inqbi ry  entered against t h e  

defendants fo r  want  of a n  answer;  motion thereafter  to set it aside 
f o r  excusable neglect overruled; and  a t  the  J a n u a r y  Term,  1934, said 
inqui ry  was executed before a jury, the damages being assessed a t  
$1,000. 

F r o m  judgment on the  1-erdict, the  defendants appeal,  assigning 
errors. 

W. M .  Allen and A .  D. F o l g e ~  for plaintiff. 
H .  0.  Woltz and R. A. Freeman for defendants. 

PER CURIAM. T h e  facts  and  rulings i n  this case a r e  identical with 
those appearing i n  the companion case of DeHoff s. Black, ante, 687. 
and  a like result must  follow here. 

New tr ia l .  

CONKOR, J., dissents. 

STATE v. HAPNES WILCOX. 

(Filed 20 June, 1934.) 

Criminal Law G j-Weight and credibility to be given testimony of de- 
fendant testifying in own behalf. 

A defendant in a criminal action n a s  made competent to testify in his 
own behalf by chapter 110, Public Laws of 1881 (S. C. Code, l799),  
and while the interpretations of the statute require his testimony to be 
scrutinized, it  is  the province of the jury to determine from his demeanor 
and the attending circumstances the weight which they will accord his 
testimony, and a charge of the court that "the law presumes" that he is 
naturally laboring under the temptation to testify to  h hat ever he thinks 
may be necessary to clear hinlself and that  the jury should take into 
consideration what a conviction would mean to defendant, etc., is held 
to impose a burden and cast a shadow Upon his testimony greater than 
the law requires and to constitute reversible error. 

SCHER'CK, J., took no part in the consideration or decision of this case. 
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CRIAIIKAL ACTION, before Xinclair,  ,J., at  Deccmber Term, 1933, of 
ROBESON. 

A nnrrant  va.; issued for the defendant in the recorder's court of 
Lumberton, charging him with possessing and transporting liquor. Cpon 
comiction in tllc recorder's court he appealed to the Superior Court 
and \ms agaill convictecl. The  e~ idence  for tlie State {ended to ihow 
that  the tlcfentlant T'Tilcox had a half-gallon of liquor in his car 
and that  the back seat n a s  v e t  a i d  smelled like liquor, and that some 
liny in  the car was also wet and carried the odor of n l  iskcy. 

The tlefendal~t Tias a vitncss in his own behalf and testified that 
~ o n i c  colored nwn got into his c3ar with his conqent to ric e to town, and 
that if any nlliqkey mas in the car it belonged to these men. 

The jury fou l~d  the defentlant guilty of possession and from jutlg- 
mcnt a ~ ~ i g n i n g .  him to work upon the public roads for a ~ x r i o d  of six 
months, lie appealed. 

Attorney-General  B m m m i t t  a72d Assis tant  At torneys-General  Seawel l  
and  B r u t o n  for !he  S ta te .  

E. ,J .  a n d  L. b. Rrltt a n d  J f c L e a n  d S t a c y  for defent lanf .  

I ~ H ~ G D E X ,  J .  I f  a defendant in a criminal action voluiltarily testifies 
ill his own behalf, does the law "presume when a nian is jeing tricd for 
crime, that  lie is naturally laboring under a temptation to testify to 
wl la te~ r r  he thinks may be necessary to clear himself of the charge," 
and in scrutinizing his testimony ill order to detrrmine its credibility 
and ueigllt, must the jury take '(illto eonsideration what a con~ i r t i on  
~ o u l d  nican to  him and the temptation under which he Lrbors to smear 
to whatwer lie thinks is necessary to clear hirnself ?" 

Tlw tr ial  judge charged the jury as follo~vs: 
"Ahother  rule ,of lam it is  your duty to apply in this case as ~ o u  

do in all crimiual cases, that is, that  you are to scrutiuiz: the eridel~cc 
of tlw tlefendai~t before accepting his evidence 3.; true. The  law says 
it is thc1 duty of a jury in a criminal case to scrutinizt the evidence 
of a defendant and all his close relatioils before acceptiug his c d c > ~ ~ c e  
as true. Thcre is reason for that, just as you will find reason for every- 
thing in the law if you take the trouble to inquire into it. Tllc la\\ 
is  founded upon common sense and llumaii experience, fclr that  reaqon 
the law presumes that  men's natures are ~veak and subject to trmptation, 
and the lam presumes when a man is being tried for crime that  he i.j 
naturally laboring under a temptation to testify to whatevcr he thinks 
may be necessary to clear himself of the charge. F o r  that reason it 
becomes your duty to scrutinize the evidence of tlie defendant, taking 
into consideration what a conviction would mean to him and the tempta- 
tion under which he labors to swear to whatever he think3 is necessary 
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to clear himself. I t  is to his interest in the case and his temptation to 
try to avoid a verdict against himself. I f ,  after scrutinizing the testi- 
mony of defendant, taking into consideration the temptation under 
which he labors, natural wish to clear himself of the charge, and then 
find his testimony is true, i t  would be your duty to give it the same 
weight as you would give a disinterested witness." 

The common law regarded the testimony of a defendant in criminal 
actions as incompetent upon the theory, among others, that  the frailty 
of human nature and the overpowering desire for freedom ~ o u l t l  
ordinarily induce a person charged with crime, if permitted to testify, 
to swear falsely. I t  could not conceive of a person "that sweareth 
to his own hur t  and changeth not." Psalms 15 :4. This idea of excluding 
the testimony of defendants in criminal actions prerailed in this State 
until 1881, when the Legislature enacted chapter 110, Public Laws of 
1881, now C. S., 1799, Michie's Code. This statute was first construed 
by the Supreme Court i n  S. v. Efler, 86 K. C., 585. The  Court said:  
"The statute of 1881, chap. 110, sec. 2, provides that in the tr ial  of all 
indictments against persons charged with the cominission of crillles in 
the several courts of the State, the person charged shall 'at his own 
request, but not otherwise,' be a competent wi tness ,  and the qu~s t ion  
is  as to the effect upon the rights of a defendant who sees proper to 
avail himself of the privilege. I n  declaring him to be 'a competent 
witness' we understand the statute to  mean that  hc shall occupy the 
same position with any other witness, be under the same obligatiou 
to tell the truth, entitled to the same privileges, receive the sanw pro- 
tection, and equally liable to be impeached or discredited. cnless willing 
to become a witness, he is invested with a presumption of innocence such 
as the law makes in  favor of every person accused of crime, and evidence 
cannot be offered to impeach his character unless he roluntarily puts it 
in issue. Bu t  by availing himself of the statute he assumes the position 
of a witness and subjects himself to all the disadvantages of that posi- 
tion, and his credibility is to be weighed and tested as  that of any other 
witness." This  Court, speaking through S. v .  Thomas, 98 S. (2.) 599, 
4 S. E., 518, said:  "A person charged with crime may, 'at his own 
request but not otherwise' become a witness on his own behalf upon the 
trial, and his failure to claim the privilege and offer his own testimony, 
is not permitted to become the subject of comment to his  prejudice by 
coumel for the prosecution. H e  is, when he chooses to testify, bound to  
disclose all he knows, whether criminating or disparaging to himself, 
as does an ordinary witness when testifying on matters of which he 
might claim the privilege of being silent, binds himself to tell the whole 
t ru th  and all that he knows of the transaction, to part  of which oilly 
he has testified." See, also, 8. v.  Spurling, 118 N. C., 1250, 24 S .  E., 
533; S. v. tray lo^, 121 S. C., 674, 28 S. E., 493; 8. v. O ' X e a l ,  187 
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STATE ti. TTILCOX. 

B. C., 22, 120 S. E., 517. T h e  accepted s tandard for  measuring tho 
testimony of a tlcfendnnt is  prcscrihcd i n  iC. 1 . .  Lcc, 121 S. C., 544, 
28 S. F,., 352, arid is  as  follows: "The law regards nit11 suspicion the  
testimony of near  relations, interested partics, and t1io.e testifying in 
tlieir own behalf. I t  is t l ir  province of the j u r y  t o  consiiler and  decide 
t h e  wc~iglit due  to such testimony, a d ,  as  a general rule  i n  deciding on 
the  credit of ~ i t n e s s e s  on both sides, thcy ought to look to the  deport- 
ment  c~f the xi t i~esscs ,  their  capacity and  oppor tun i t j  to testif- ill 
relatioil t o  thcx transaction, alld the relation i n  which t h ~  n.itue,is s t a i ~ d s  
to  the  p a r t y ;  tha t  such eridence must  be take11 nit11 yome degree of 
trllowa~lccs and  should not be gircn thc  neigllt  of the  eridcnce of dis- 
interested witnrsaes, bu t  the  r u l e  does riot reject or ilecessirily iri~peacli 
i t ;  a11d if,  f r o m  the testinlorly, or f r o m  i t  and  the other  facats aurl circum- 
s t a n c e ~  i n  the  case, the  ju ry  b e l i e ~ e  t h a t  such witncises l i a ~ e  sno111 tllc 
t ru th ,  the11 they a r e  w t i t l d  t o  a s  fu l l  crrdi t  a s  a n y  other  nitness." 

Manifestly, the  inadmrten t  use of the expression "tlie law presumes," 
etc., imposed a burden and  cast a sliadow upon the  te.timony of t h e  
dcfendm~t ,  n h i c h  is not  warralited by t h e  interpretat ion of t h c  s tatute  
heretofore gireii  by the courts. See Dunbu,. 1 % .  S' fu fc ,  85 Al. I,. K., 11. 533, 
e t  seq. 

Xem tr ial .  

SC'IIEKCK, J., took ~ i o  par t  i n  the consitleration or d e c i s i ~ ~ n  of this cnbi,. 

STATE v. HATSES ITII,COS. 

(Filed 20 June, 1931.) 

Criminal Law G j-Weight and credibility to be given testimony of de- 
fendant testifying in own behalf. 

I t  i.5 crror for the tlial cSourt to instruct the jury tc scrutinize the 
te5timony of a defendant tcitiflin:: in his onn  bchalf in :1 criminal 
~~rocccution, ~ i t h o u t  tllereaftcr inctlucting them that if' thcy find tlie 
w i t n ~ w  nortlly of belief they ~liould q i ~ e  as full credlt t o  hi i  testiruon~ 
as  any other nitncqs, ~ ~ o t n i t l ~ s t a n d i n g  his interest. 

C ' R I ~ I ~ A L  ACTIOS, before A'imlair, J . ,  a t  N o ~ e n i b e r  Term,  1935, of 
Rorc~sox. 

T h e  defendant n a s  indicted for  aawult ing 3 h s .  Cou~ic i l  V ~ l c o s  ni~t l  
Elhcrt  Cox nit11 a deadly weapon, "to n i t ,  a shotgun ar,d pistol, with 
illtent to kill said Mrs.  Coulicil Wi lcos  a i ~ d  E l b t r t  C'os ant1 did inflict 
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serious injury," ctc. The  eviilenre tended to show that  on the night 
of 16  October, 1932, the defendant and several others went to the hou.;e 
of his brother Council Wilcox. Tlicre were two women in the party and 
there was e\ idence tliat the visitors were drinking and proceeded to niake 
the home a ('rough house." Thweupon Council Wilcox ordered the 
party to "clear out." Out in the yard Couricil and his brothcr, the 
defendant, Rayncs, according to the record, "li~~ocked a lick or two 
with our fists." The  el idence further tended to show that the defendant, 
Haynes Wilcox, left the premiseq and returned \ \ i th a companiou, all 
fully armed, and that they began to "shoot up" the house of Council 
Wilcox, ~voundi~ig  Xrs .  TVilcox and another. 

The defendant, as a witness for himself, denied that he did the shoot- 
ing and there was sharp conflict in thc evictelice as to whether the slioot- 
ing was done by the defendant. The defendant mas convicted anti 
sentenced to ~vork  on the roads for a period of eighteen months, and 
from such judgment he appealed. 

. t f t o r n e ~ y G ~ n e r a l  Brurnmi t f  and r l s s l ~ f a n t  Altorne?ys-G~nerul Spatre11 
and Bru ton  for t h e  State .  

E. J .  and L. J .  U r i t f  and X c L ~ a n  CE Stacy for de fendan t .  

BROGDEK, J .  The trial judge charged the jury as follows: ('There 
is a Ian it is  your duty to apply in this case as you do in all criminal 
cases. I t  is your duty to scrutiriize the evidence of defe~idant l~eforc 
accepting his evidence as true. The reason for that is, the law is fountled 
upon human experience and common seilse. The law recognizes tliat 
human nature is neak and subject to teniptatiorls, and, therefore, the 
law presumes that  nhen a man is bcilig tried for crime he is labori~ig 
ulider the temptation to do whatever he thiriks is necessary to clear 
himself. Fo r  that reason the lam makes i t  your duty to scrutiriize the 
evidence of deferidant before accepting his testimony as true." 

The defendant excepted to the foregoing instruction. Such exception 
is  sustained upon authority of S. zi. Ray, 195 K. C., 619, 143 S. E., 
143. I n  that case the Court said:  "I t  has been held in a number of 
cases that  where a defentlant, in the trial of a criminal prosecution. 
testifies in his oar1 behalf, it  is  error for the tr ial  court to instruct 
the jury to scrutinize his testimony arid to receive i t  with grainy of 
allowance, because of his interest in the verdict, without adding that if 
they find the witness worthy of belief they should give as full credit 
to his testimony as any other witness, notwithstanding his interest." 

Kew trial. 

SCHESCI~, J., took no par t  in the corisideration or decision of this case. 
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STATE v. GEORGE TVHITFIFLD. 

(Filed 20 June, 1934.) 

1. Constitutional Law F c-Right of confrontation includes right to 
fair opportunity to prepare case. 

The constitutional right of a defendant in a criminal prosecution to 
confront his accusers and adverse witnesses with other testimony, Const., 
Art. I, see. 11, includes the right to a fair  opportunity to prepare and 
present his defense, which right must be accorded him not only in form, 
but in  substance a s  well. 

2. Criminal Law H c- 
A motion for a continuance is addressed to the sound discretion of 

the trial court, and its ruling thereon is  not subject to review on appeal, 
escept in case of manifest abuse. 

3. Constitutional Lam F c :  Criminal Law H c-Refusal of motion for 
continuance held not to deny accused's right of confrontation. 

Defendant in this prosecution for rape n a s  assignej counsel by the 
court. Two days after counsel had been assigned the case \\as called 
for trial, and defendant's attorneys asked for a continuance in order to 
prepare his defense. The motion was refu<ed and cle€endant excepted. 
The controversy reduced itself to a question of reracity between de- 
fendant and the prosecutris, there being no other witnesses to the crime. 
Hcld ,  upor1 the facts, i t  is impossible to determine on appeal that tlie 
rcfusal of thc motion for continuance denied defendant his constitutional 
rilrht of confrontation, and his exception to the refusal of the motion is 
not sustained. 

4. Criminal Lam L e- 
In  the absence of a clear showing of error an except on must be orer- 

ruled on appeal. 

SCHESCK, J., took no part in the consideration or decision of this case. 

APPEAL by defendant f r o m  AShazi~, Emergency Judge, a t  October Term,  
1933, of G ~ I L F ~ R T ) .  

Cr imina l  prosecution t r ied upon ail i~ldictrnent  c l ~ a r g i n g  the  de- 
fendaiit with rape.  

It 1s cstablislied by the  State's exidenre tha t  on t117 morning of 3 
Ortober, 1088, tlie prisoilcr, v l io  h a d  been out tlie night  x f o r e  at tending 
a daiiw, appeaw(l  a t  the honw of t h c  prosecuting witnt,.s, 511 Hirlto~r's 
A\llcy, G r w ~ ~ s b o r o ,  S. C'.. about ail 210111. a f te r  her  liushitntl had left fo r  
his  n o r k  at tlie Ponlona Cotton 31ill. T h e  prosecut i i~g n itilesci n7as aloile 
in  the  llonsc at tllc tiruir. \\it11 t h e  cseeption of her  15-iiiontlts-old hahy. 
She  did not I i l l o ~  t l ~ c  prisoilcxr :rnd had  Ilelcr sceii 11 111 bcfore. Tlie 
pri\olic>r, ~ l ) c l i ~ k i t ~ g  to h t ' ~  f rom t l i ~  fro111 ])orrh, said I C  had  conle to  
br ing h t ~  llusbar~tl a bottle of nl l i ikry.  On being inforliled that  her  
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husband was a t  work and would not be back before three o'clock, the 
prisoner broke open the screen door, approached the prosecuting witness 
with an open knife in his hand, t h rea t end  to kill her if she made an 
outcry, knocked her baby out of h ~ r  arms, choked her, threw her to the 
floor, and ravished her, forcibly and against her will. The  prisoncr then 
made his escape and was apprehended about a week l a t ~ r .  

The  prisoner, testifying in his own behalf, said that he was a boot- 
legger; that  he had been in the home of the prosecuting witness a 
number of times to deliver home brew and whiskey; that on the moriling 
in question she began quarreling with him about making her l~usband 
drunk;  that  he entered the house on her invitation: "I was stai~diiig 
beside the cot. Jus t  as  she walked by me she kinder pushed me orer on 
the cot, unbeknownst to me, and so I fell back against the window and 
pulled the shade down, and the shade fell on my head"; that the 
prosecuting witness had a knife and was threatening to kill h im;  that  
he grabbed her arm and choked her in self-defense: '(I draws her u p  
to me and shores her back against the wall; she falls and starts to 
hollering; I opens the door, takes a running start  and jumps orer the 
fence, and goes across the field; I hears her hollering: 'Arrest that 
man.' " 

The prisoner further testified that  he went on an  extended tour, travel- 
ing by train and truck, first to Alexandria, Baltimore and Philadelphia 
and then to Boston; that he returned as soon as he thought the threat 
of mob violence was over. 

The  prisoner was arraigned on 23 October, and counsel duly appointed 
to represent him. Hi s  trial was set for  2 5  October. Upon the call of the 
case, counsel n i o ~ e d  for a continuance on the ground that  they had not 
had time to prepare the defense. Motion orerruled; exception. 

Verdict: Guilty of rape. 
Judgment : Death by electrocution. 
The prisoner appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorneys-General Seatcell 
and Bruton for the State. 

Block & Rockwell for defendant. 

STACY, C. J. Did the refusal of the trial court to grant  the prisoner's 
motion for a continuance impinge upon his constitutional right of 
confrontation? All the assignments of error, properly made, revolve 
around this one question. 

The rule undoubtedly is, that  the right of confrontation carries with 
it, not only the right to face one's "accusers and witnesses with other 
testimony" (sec. 11, Bill of Rights), but also the opporturiity fairly to 
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present one's defense. fl. v. Ross, 193 N. C., 2 5 ,  136 S. E., 193; S. v. 
Hartsfield, 188 N .  C., 357, 124 S .  E., 629. A right observed according 
to form, but at variance with substance, is a right denied. 8. v. Garner, 
203 X. C., 361, 166 S .  E . ,  180; 5'. v.  Highfouler, 187 X. C., 300, 121 
S. E., 616; 8. 1.. Hardy,  189 N.  C., 799, 128 S.  E., 152. 

Speaking to the subject i n  Powell v. Alabama, 287 U .  S., 45, it was 
said by the Court of final authority tha t  "in a capital c8ase, where the 
defendant is unable to employ counsel, and is incapable adequately of 
making his own defense because of ignorance, feeblemindedness, illit- 
eracy, or the lilre, it  is the duty of the court, whether reclucsted or not, 
to assign courisel for him as a necessary requisite of Jue process of 
law;  and that  duty is not discharged by an  assignment a t  such a time or 
under such circumstarlccs as to preclude the giving of c~ffective aid in 
the prq)arat ion and tr ial  of the  case." 

That  a reasonable time for the preparation of a dc,fer~dant's case 
sliould bp allowed counsel appointcd by the court to defend him com- 
mends itself, not only as a rule of reason, but also as a r d e  of ln117, aiid 
is so established by the decisions. Annotation, 84 A1. L. I%., 544. 

On tlw other hand, it is equally well established in this jurisdiction 
that a rnotiori for a coiitinuanc.e is addressed to the sound discretion of 
the tr ial  court, a i d  its ruling thereon is not subject to reliew on appeal, 
except in case of manifest abuqe. S .  T .  Len, 203 N. C., 13, 164 S.  E., 
737; S. e. E~nlis ,  204 N. C., 233, 167 S .  E., 831; S .  r .  Garner, supra; 
I ~ L  re BanX,, 202 K. C., 231, 162 S. E., 568; S". 7> .  RAocles, 202 K. C., 
101, 161 S .  E., 722; 8. 1 % .  Sauls, 190 N. C., 810. 130 S.  E., 848; S. T .  

Riley, 185 N. C., 72, 123 S. E., 303. 
I n  the instant case, the alleged crime was committed oil 3 October; 

the prisoner was apprehended about a week later, and duly indicted 
a t  the October Tern1 of court ;  he was arraigned on 2:; October, and 
counsel a p p o i n t d  to represent h im;  his tr ial  was set for 25 October. 
The facts ve re  simple and the controversy redured itself to a question 
of veracity bctwecli the prosecutirig witness and tlie PI-isoner. There 
mere no other witnesses to the crime. W e  canriot say, as a matter of law, 
that ill ruling the defendant to trial, tlie court took from him his 
coristitutional right of confrontation. S. 21. Rodman, 186 :iT. C., 720, 125 
S. E., 486; S .  c. l l u r n e f f ,  184 P;S. C., 783, 115 S. E., 57;  8. v. Henderson, 
160 N. C., 73.5, 105 8 .  E., 339; 8. v. Sultan,  142 N. C., 569, 54 S.  E., 
841; 8. T. Dercq ,  139 N. C., 556, 51 S. E., 937. I n  thc absence of a 
clcar shov~ing of error, the exceptions must be orerruled. S. 2'. Garner., 
supra. 

X o  error. 

SPIIEKCK, J., took no part  i11 the consideration or. decisim of this case. 
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E R N E S T  737. MOORE A N D  H I S  WIFE,  K A T H L E E N  J A M E S  M O O R E ,  v 
J. 31. S H O R E .  

(Filed 20 June, 1934.) 

1. Deeds and Conveyances C g :  Frauds,  Statute of, B a-Rights created 
by restrictive covenants i n  deeds a r e  in  na ture  of easements. 

Where land in a development is sold by deeds containing certain re- 
strictive covenants, the rights of purchasers of lots therein in respect 
to the covenants contained in another purchaser's deed is in the nature 
of an easement, and their contracts and agreements in respect to such 
rights are  subject to the prorisions of the statute of frauds, C. S., 988, and 
it would seem that ordinarily their easement in such other purchaser's 
lot may not be released by them by parol agreement. 

2. Appeal a n d  E r r o r  B +Appeal will be decided i n  accordance with 
theory of t r ia l  i n  t h e  lower court. 

Whether plaintiffs' verbal release of their easements over defenclant's 
land, created by restrictive covenants in defendant's deed, could be 
enforced as debated upon the argument, held not necesqarily determinative 
of the appeal in view of the fact that defendant's answer relied upon 
equitable estoppel against plaintiffs and not a release of the easements. 

3. Deeds and  Conveyances C g :  Estoppcl CJ *Owners of dominant tene- 
ments  niay be estopped from asserting easements over serr ient  tene- 
ment. 

Plaintiffs, the purchasers of lots in a development by deeds containing 
certain restrictions, brought action against defendant, an owner of an- 
other lot in the development, to enjoin defendant from violating the 
restrictive covenant in his deed by building a filling station on his lot. 
Defendant filed answer alleging that plaintiffs, prior to the time he 
purchased the lot, had agreed verbally to permit him to construct a filling 
station on the lot if he bought same, that in reliance on their agreement 
he had purchased the lot, and had paid the purchase price and had 
expended funds for the construction of the filling station, with knowledge 
of plaintiffs, and that plaintiffs were thereby estopped from maintaining 
their action to enforce the restrictions. Held, the issues relating to the 
estoppel pleaded should have been submitted to the jury, and judgment 
on the admissions in the pleadings permanently restraining defendant 
from erecting the filling station is held erroneous. 

APPEAL by defendant f r o m  Alley, J., a t  M a r c h  Term, 1934, of 
FORSYTH. Reversed. 

T h i s  is a n  action t o  restrain the defendant f r o m  erecting and oper- 
a t ing  a filling station on  a lot of land owned by  h i m  i n  violation of 
certain restrictive covenants contained in the deeds under  which the 
defendant holds tit le to  said lot, which were imposed upon the suc- 
cessive owners of said lot of land f o r  the benefit of the  owner of the  
lot of l and  now owned by the  plaintiff, and  of the owners of the other 
lots of land, which are  included within a real  estate development k ~ i o w n  
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as the Shouse property. T h e  plaintiffs and defendant derive title to 
their respective lots of land from a conimon source. 

The  action was begun and tried in the Forsyth County Court. At the 
trial, judgment was rendered on the admissions in the pleadings and 
on facts stipulatcd by the parties, restraining tlie defendant from erect- 
ing and operating a filling station on the lot of land owned by him, 
or from otherwise using said lot of land in violation of the restrictire 
covcnants contained in the deeds under which he holds title to the 
same. 

The defriidant excepted to the judgment and appealed to the Superior 
Court of Forsyth County. The judgment of the c o ~ n t y  court was 
affirmed, and defendant appealed to the Supreme Court. 

Parrish d? Deal for plaintiffs. 
R .  Glenn Key for defendant. 

C o s s o ~ ,  J. I t  is conceded that  on the facts admitted in the pleadings 
and stipulated by the parties, the plaintiffs are entitled to the relief 
prayed in  this action (Johnsfon c .  Garretf, 190 K. C., 835, 130 S. E., 
833), unless the defcrise relied upon by the defendant is sustained. 

I n  his answer, the defendant alleges that before he purchased the lot 
of land 11ow owlied by him, and before lie began the erec tion of a filling 
station thereon, lie secured the permission of the p1:lintiffs and of 
owners of other lots included in the Shouscl development to erect and 
operate a filling station on said lot of land, in the event he purchased 
the same; that  relying oil the permission and agreement of the plaintiffs 
and of owners of the other lots of land, he purcliased s l id  lot of land, 
paying therefor the sum of $1,000; am1 that since lie purchased thc 
said lot of land, he lias expended the sum of $200.00 for materials and 
labor for the erection of a filling station on said lot. .He alleges that  
plaintifis ~ c l l  knew that he had purchased the said lot of land for 
that purpose a i d  with this knowledge acquiesced in such purchasc and 
expenditures. H e  further alleges that plaintiffs are non and should be 
estopped from maintaining this action. 

At the trial, it  was admitted by the defendant thzt  the contract 
and agreement wit11 the plaintiffs alleged in his ansaer  was verbal, 
and not i n  writing, signed by the plaintiffs or either of them. 

Tlie right of tlie plaintiffs by r i r tue  of the restrictive coxnants  con- 
tained in the deeds under nhich  the defendant holds title to the lot 
of land now owned by him, with respect to said lot of land, is an  
easement, or in the nature of an easement (Davis I:. Robinson, 189 
K. C., 689, 127 S. E., 697), and is therefore an interest in land. F o r  
that  rclason, contracts ~ i i t h  reference to such right are subject to the 
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provisions of the  s tatute  of f rauds.  C. S., 988. Combs 1;. Brickhouse, 
201  N. C., 366, 160  S. E., 355. 

T h e  question debated on t h e  argument  of this  appeal,  however, to wit, 
whether a verbal release of a n  easement can  be enforced-is not neces- 
sar i ly  determinat i re  of th i s  appeal.  T h e  defendant relies upon  the  facts  
alleged i n  his  answer, not a s  a legal release of the  easement, but as a n  
equitable estoppel on t h e  plaintiffs to  main ta in  this action. 

I n  Combs v. Brickhouse, supra, the  rule  t h a t  a n  easement cannot 
ordinari ly  be extinguished or  released by a mere unexecuted parol agree- 
ment  (19 C. J., 949) )  is  recognizrd and  approved. I t  was  held, how- 
ever, i n  t h a t  case t h a t  a n  easement m a y  be abandoned by  the o v n e r  
of t h e  dominant  tenelnent by uncvpivocal acts showing a clear inten- 
t ion to abandon and  te rmina te  the  right,  a n d  t h a t  such o w l e r  m a g  
be estopped to assert the r igh t  by h i s  conduct relifd on by  the  owner 
of t h e  servient tenement. T h e  rule  tha t  a parol  agreement betnee11 
the  owners of the  dominant  and  servient tenements m a y  operate to 
extinguish a n  easement where such agreement h a s  been acted upon  by 
the  owner of the servient tenement, was applied i n  that  case. T h i s  is  a 
just rule, a n d  i n  proper cases mill be applied to  prevent illjustice. 19 
C. J., 949, and  cases cited i n  support  of text.  

There  was error  i n  t h e  judgment i n  the instant  case. Tlie issues 
raised by the pleadings should be submitted to  a jury.  T o  tha t  e ~ ~ d ,  the 
judgment is 
. Reversed. 

H. G. P E R R Y  v. JOE T. PCLLET. 

(Filed 20 June, 193.1.) 

1. Courts A e-Superior Court's jurisdiction upon appeal from justice of 
the peace is entirely derivative. 

Upon appeal from a judgment of a justice of the peace the jurisdiction 
of the Superior Court is entirflIy clerirntire, and where the justice of 
tlie peace has no juriqdiction the Superior Court can acquire none by 
amendment or by renzittitur for the excess over the jurisdiction of tlie 
justice of the peace. 

2. Same--Justice had no jurisdiction of defendant's counterclaim and 
Superior Court could not acquire jurisdiction thereof by remittitur. 

Plaintiff instituted action in ?h im and delivery on a chattel mortgage 
in a court of a justice of the peace. Judgment was rendered for plaintiff 
and defendant appealed to tlie Superior Court. The defendant set up a 
counterclaim for $924.34, claiming he had overpaid pIaintiff in that  sum. 
and the Superior Court, upon its finding that the action involved a lonz 
account between the parties, referred Pame to a referee. Tlie referee 
found that defendant had overl~aid plaintiff as contended by defendant, 
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and that  defendant was entitled to recover of plaintiff the sum of $472.13, 
and that judrulent should be c.ntc~red for defendant against plaintiff in 
the sum of $200.00. The trial court affirmed the rcfcree's report ant1 
entertd jutlgment in acc20rdance therenit11 H ~ l d .  the juq>tice of the pc>nre 
had 110 jurisdiction of the countrrclairn, defendant h a v i r ~ ~  failcd to a1)tly 
malie n l 'cn~ittitur- i n  tlle justice's cwurt of all in cxcr\s of $200.00 i l l -  

cluding the value of the property claimcd by ~rlnintiff, :\'. C.  C'ode, 1473, 
and the Superior Court on appeal could obtain 110 jurisdiction orer  the 
counterclaim by r c n ~ i f t i t u r  or amendment, and jndgrnc~nt should have 
11e1.n entered that clefendaiit go nithout day and recoTcr his costs, in- 
cluding the referee's allomanre and ~ x p e i l ~ s  taxed against  lai in tiff 
in the judgment of the Sugrrior Court. C. S., 1244(6) .  

Scrrr:strc, J., took no part in t l ~ c  coi1sider:ltion or decision of this c.asr. 

,IPPE\L by plaintiff f r o m  I ~ a r m s ,  .J., a t  3 J a ~ ~ u a r y  Tcriii, 1931, of 
WAKE. Reversed. 

T h e  only exception and assigmncnt of error  madc by plai~i t i f f  on his  
appeal,  n a s  to  the j u d g n l e ~ ~ t  as  signed by the court below. 

("I, IXICSOK, J .  W e  gather  f r o m  the record t h a t  on 2 I ) t ~ e n l b e r ,  1932, 
plaintiff inqtitutctl claim and  del i rcry procecdir~gs i n  a justice of the 
peat7c c80urt a g a i l ~ s t  tlic defendant, fo r  t h e  possession of cer tain pcmonal 
property wt for th  i n  a chattel mortgage. T h e  dtfent1:mt sets u p  a 
counterclxirn against the! actiou of the plaintiff, allegiilg tha t  lie hxtl 
overpaid his  acrouiit to the plaintiff, i n  thc sum of $964.114. 

T h c  plai~l t i f f  and defentlant n e r e  landlord and  tenarlt. Tlic record 
discloses that  tlie origiiial re tu rn  of ~ io t icc  of appeal has  bctw lost. 
T h e  brief of plair~t i ff  states t h a t  t h e  \ d u e  of the property i n  c o ~ -  
t rorersy,  was $45.00. T h e  defendant appealed to  t h e  Superior  Cour t  
f rom the  judgn~el i t  of the  justice of the peace i n  f a r o r  of plaintiff. 
W e  ga ther  f r o m  the  record tha t  plaintiff's cause of action was ill the 
juriscliction of tlie justice of tlie p a c e  and n e  take tllis f o r  graiitcd 
on tlie record. T h e  rccord discloses that  the "issue of fact  rcquirci the 
rxaniirlatioli of a long account oil e i ther  sidc" a i d  the -ourt below on 
i ts  own motioii, referred the mat te r  to  J. L. Ernaliuel, Esq. S. C. Code, 
1931 (Mich ie ) ,  sec. 573; T ~ x a s  Co. v. l'hilllps, ant?, 333. 

T h e  rcfcrre  found tlie fact5 and  made  h i s  conclusions of law. T h e  
court bclow o\errulcd plaintiff's exceptions to the  rclfercle's report  mid 
gave judgment f o r  dcfendant a s  appears  i n  the  record. There  was 
sufficient competent evidence f o r  tlle court bdom to sustain the  findings 
of fact  by the  referee arid this  is ordinari ly  conclusire on this Court.  
T h e  first question involved is  i n  r e f w e m e  to the  referee's conclusions 
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of law, approved and confirmed by the court below, as follows: "That 
the plaintiff is not entitled to the possession of the property set forth 
in  the claim and delivery proceedings for that  the chattel mortgage 
and note secured by said property has been fully satisfied and paid. 
That  the defendant is  entitled to recover of the plaintiff the sum of 
$472.15, under and by virtue of his counterclaim, and that  judgment 
should be rendered herein in  favor of the defendant as against the 
plaintiff in the sum of $200.00, with interest thereon from 16 December, 
1931, until paid. That  the property of the defendant should be released 
from the undertaking furnished and that the defendant go hence with- 
out day." 

011 this record, we cannot sustain the conclusion of law "that judg- 
ment should be rendered herein in favor of the defendant as against 
the plaintiff in the sum of $200.00, with interest." N. C. Code, 1931 
(Michie), see. 1475, is as follows: "Where it appears, in any action 
brought before a justice, that  the  principal sun1 demanded exceeds t ~ o  
llundred dollars, the justice shall dismiss the action and render a 
judgment against the plaintiff for the costs, unless the plaintiff shall 
remit the excess of principal, a b o ~ e  two hundred dollars, with the 
interest on said excess, and shall, a t  the time of filing his complaint, 
direct the justice to make this ent ry :  'The plaintiff, in this action, 
forgives and remits to the defendant so much of the principal of this 
claim as is in excess of two hundred dollars, together with the interest 
on said excess.' ') The jurisdiction of the Superior Court in appeals 
from justices of the peace is entirely derivative, and if the justice 
had no jurisdiction in the action, as it was before him, the Superior 
Court can derive none by amendment. So, where a counterclaim, filed 
to  an action brought before a justice, amounted to more than $200.00, 
the want cf jurisdiction could not be cured by entering a remittitur for 
the excess in the Superior Court. Ijarnes v. NcClamroch, 92 S. C., 
362; Cheese Co. v. Pipkin, 155 N. C., 394. 

I n  Hall v. Artis, 186 N .  C., 105 (106))  citing numerous authorities, 
i t  is said:  "There is a general rule, frequently approved in our de- 
cisions, that  if an  inferior court or tribunal has no jurisdiction of a 
cause, an  appeal from its decision, confers no jurisdiction upon the 
appellate court." The application of this rule is not unlimited, as 
shown in the authorities cited in the Hall case, supra, but they do not 
apply to this case. 

I n  Cheese Co., supra, speaking to the subject, a t  p. 401, is the fol- 
lowing : "Defendant having pleaded and the verdict har ing  established 
a counterclaim in his favor of $210.00, and the plaintiff's claim being 
for a lesser sum, said defendant is entitled to have judgment entered 
that he go without day and recover costs. Unitype Co. u. Ashcraft, ante, 
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63. Hc, is not entitled t o  a judgment f o r  the  excess, f o r  tha t  would 
be to uphold t h e  justice's jurisdiction i n  excess of the  constitutional 
provision, but, to  the  arnount required to  defeat plair~tiff 's tlernand, 
t o  wit, $199.00, such court has  jurisdictioil and  m a y  a ~ r a r d  relief by 
reilderiug jutlgmelit t h a t  defendant go without  day. 1E'x tlie rcasoils 
stated, n e  a re  of t h e  opinion tha t  the  judgment of tlie Super ior  Cour t  
mus t  be rerersed, ant1 it  is  so ordered." 

T h e  referee had  no power to  reduce tlie amount  to $200.00. and  
remit the  balance o r c ~ .  I n  tlie judgment of the court below, is the fol- 
lo~vi l ig :  "It is fu r ther ,  orderct-l :nid adjudged tliat J .  L. Einaiiuel,  
referee, bc mid lie hereby is  allowed the  sum of $15.00 f o r  expenses 
and tlie s u m  of $20.00, allowaiice a s  referee, to  be paid by plaintiff." 

T h e  plaintiff excepted and  assigned e r ror  to  the jutlgnlcnt of t h e  
court below v l ~ i c h  made th i s  allowance. T h e  court  belcw, of i ts  on711 
motion, h a d  the p o n c r  to  refer  t h e  case and  did refer  it .  (1. S., 1244(6) ,  
i s  as follows: "('osts i n  the  fo l lon ing  matters  shall be taxed against 
either par ty,  o r  apportioned among t h e  parties, i n  tlie di',cretion of the 
court : ( 6 )  T h e  c>ompcnsation of referees and  c o n ~ m i s s ~ o n c r s  to take 
depositions." R i t c h i r  c. R i f c h i e ,  192 C., 538. 

T h e  c!efcudaiit is  entitled to  havr  jidgmerit eatercd tliat lie go without 
d a y  and recover tlie cost, inc lud i r~g  tlie referee's. F o r  the reasons given, 
the judgment of the court below is  

Rcrersed.  

SCIIEKCIC, J., took no par t  i n  tlie consicleratiori o r  decision of th i s  case. 

ROSA ALLES v. AMERICAN C O T T O S  BIILLS, INCOIPORATED. 

(Filed 20 June, 1934.) 

Master and Servant F a: Pleadings D  jurisdiction of Industrial Com- 
mission must appear from complaint to be available on demurrer. 

Where in an action a t  common law by an employee ag:~ii~st a n  employer 
it  docs not appear from the face of the com~la in t  that defendant em- 
ployed more than five emplo~ces in its business, a demlrrer  upon the 
ground that the plaintiff's e s c l n s i ~ e  remedy was under the Compensa- 
tion Act is properly overruled. I\;. C. Code, N S l ( u ) .  

SCIIESCK, J., took no part in the consideration or  decision of this case. 

CIVIL ACTIOS, before S fack ,  J., a t  Narc11 Term, 1934, of G a s ~ o x .  
r 7 I l l i s  is  a n  action f o r  damages f o r  pcrsonal in jury .  Plaintiff alleged 

tha t  the  clefelidant was the  o w i e r  of a r i l lage i n  fee "and t h a t  i t  
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m:iititainetl said village i n  coiiriectioii nit11 and for  the  cotiwilicnce of 
itself i n  carryiiig out i ts  sc~ l i~dule  of manufac tur r  aiul that  it  maintailled 
same f o r  such purposcJs fo r  the  co~ivenience of i ts  employees f o r  in-  
gress, c y y e s  and  regres.; to ancl f roni  ~ t s  ~ i ia l iu fac tur i i~g  plant,  and  
tha t  at tlie ipecific t ime of tlir  i n j u r y  to the plaintiff licrein hat1 through 
i ts  vice pr incipal  q)erifieally i n i i t e d  tliis plailitiff to  go aiid nas  
being at  said tilnc directed as  to jui t  nl iere  she ~ l i o u l d  n a l k  a t  said 
time." Plaintiff fu r ther  alleged tliat the dcfel~dat i t  upon i ts  said 
premises aild tlirougll said  illa age m m i i t a i ~ ~ e d  a p a t h n a y  for  the u-c 
of employees and  l i d  permit ted the ton11 of U e w m e r  CitS to con.truct 
ail unguartletl slid uiiliglited manhole i n  or near  the edge of said 
patl1n:iy n ~ i d  had uegligciitly permitted i ron stakes to  he tiriven about 
saicl mariliolc i n  such c l o v  l)roxiniity to thp patliway as to  relidcr the 
same ('extrenielg d a i i g ( ~ o ~ ~ . "  Plaintiff fu r ther  n1lt)ged tha t  a t  about 
1 2  :lj a.m., "M hile  the plaintiff n a s  being escorted aloiig said pathway 
by one R o y  Pllill ips, \ i ce  prilicipnl of defmdant ,  nl i i lc  111 tlie d ~ s c h n r g e  
of his  duties untlrr his  cliil)loymeiit n i t h  the  tlt~fendarit, . . . fol- 
lowing a long ant1 ne l l  establislictl custom of \ raking and s tar t ing the 
cmployecs to ~ v o r k  a t  the hour  of about 12:15 S u u d a y  night,  and  was 
specifically direc'tecl by said R o y  Phil l ips  and invited to fol lo~v said 
p a t h n a y  a t  said t ime . . . suddeiily came upon said manhole, 
qtumblitig into said stake and  inflicting injuries." These injur ic~s so 
iilflicted n e r e  n l l ~ p e d  to be serious and permanrnt .  

r ,  I l i e  defendant  tlcinurretl t o  the  complaint,  allegiiig '(tliat i t  is  a 
presumption tha t  the plaintiff ant1 the  defendatit l i n ~ e  acceptcd the pro- 
 isi ions of the TVorkmenJs Cornr~e~ieat ion Act and  a r e  hound bv the 
saiiic. . . . T h a t  the r ights  a n d  reinctiies provided by said T o r l i -  
meti's C'oinpclisation A r t  a re  exclusire, . . . and  the  prcscnt action 
is iiot o m  of the renwdics pro1 ided by said act, and the plaintifl  caiinot 
mnintaili  the same." I t  ~ v a s  fu r ther  stated i n  the d e m u r r ~ r  tliat "it does 
not a f f i rmat i~  elg appear  froni  the ro~nplai l i t  t h a t  the defendarit em- 
ployed o7er tnenty-f i re  laborers i n  i ts  inill or factory, or tha t  a n y  
number of employees or laborers a re  cinl~loyed tlierein," etc. 

T h e  t r i a l  judge owrru lcd  tlir  denlurrer and  the defendant appealed. 

J .  L. I lanzn~c  ancl S. J .  D u r h a m  f o r  p la in t i iS .  
A .  C. Jones and P. C .  Froneberger for defendant 

B R ~ G D E K ,  J. T h e  demurre r  was properly or-erruled. T h e  identical 
point involved i n  this case was decided i n  H a n k s  v. Ctilities Co., 204 
S. C'., 155. T h e  Court  saicl: "Ho~verer .  t h e  demurrer  mas properly 
orerruled. It does not appear  upon the face of the complaint t h a t  the 
Workmen's Cornpen~at ion  Act applies to tlie defendant. C. S., 8081(u), 
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provides i n  subsection (b)  tha t  t h e  Workmen's Compensation Act  does 
not app ly  to  casual employees, 'nor t o  a n y  person, firm 3r private  cor- 
porat ion t h a t  h a s  regularly i n  service less t h a n  five en~ployees i n  the  
said business within th i s  State,' etc. Aycock v. Cooper, 202 N .  C., 500, 
163  S. E., 569. T h e  face of the  complaint does not d i d o s e  t h a t  t h e  
defendant employs more t h a n  f i re  men. A demurrer  cannot be sustained 
unless the vi t ia t ing defect appears  upon t h e  face of t h e  pleadings 
assailed. Justice v. Sherard, 197 N .  C., 237, 148 S .  E., 241." 

T h e  briefs debate the question a s  to  whether t h e  plaintiff was in-  
jured i n  the course of her  employment. I f  the Workmen's Compensation 
Act  applies, t h a t  question mus t  be determined i n  the first instance by 
the  Indus t r ia l  Commission. See  Thompson v. Funeral Home, 205 N .  C., 
801. 

Affirmed. 

SCHEKCK, J., t>ook n o  p a r t  i n  the  consideration or  decisim3n of th i s  case. 

SHERMAN E. LOKG v. ANKA W. LONG 

(Filed 20 June, 1934.) 

Divorce A d: D a: Constitutional Law B *Divorce is entirely statutory, 
and either party may bring action for divorce for separation. 

In  a husband's suit for divorce on the ground of two Sears separation 
it  appeared that he had married defendant under threat of prosecution 
for seduction, and that several months thereafter plaintifl' and defendant 
entered a separation agreement, the agreement reciting the payment of 
$325.00 by plaintiff to defendant. The jury found the jur sdictional facts 
and that  plaintiff and defendant had lived separate and apart from each 
other for more than two years, but that plaintiff was lot  the injured 
party. The trial court entered judgment on the verdict that plaintiff was 
not entitled to divorce, the court being of the opinion that the statute 
allowing either party to sue for divorce upon two years separation was 
unconstitutional in so f a r  a s  it  allowed plaintiff to take advantage of his 
own wrong and defeat the property rights defendant mi:ht have in his 
estate. Held, plaintiff was entitled to a decree of divorce upon the verdict, 
N. C .  Code, lGBS(a), divorce being esclusivelg statutory, and the General 
Assembly haring the power to enact the statute, Const., Art. 11, sec. 10. 

SCIIENCK, J., took no part in  the consideration or decision of this case. 

CIVIL ACTION, before Barnhill, J., a t  December Term,  1933, of 
WILSOX. 
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On 26 October, 1933, the plaintiff instituted an action for the pur- 
pose of securing an absolute divorce from the defendant, his wife. I t  
was alleged that the parties were married on 14 March, 1929, "and 
lived separate and apart since said marriage." That all property rights 
existing because of said marriage have been settled and said agreement 
recorded in the register of deeds office in Orange County, North Caro- 
lina, in Book 93, pages 89 and 90." I t  was further alleged that the 
plaintiff and the defendant had lived separate and apart for more than 
two years. The summons was personally served but no answer was filed 
by the defendant. 

The trial judge submitted the following issues: 
1. Were the plaintiff and the defendant duly married as alleged? 
2. Have the plaintiff and the defendant lived separate and apart 

for two years next preceding the filing of the complaint? 
3. Has the plaintiff been a resident of the State of North Carolina 

for one year next preceding the filing of complaint? 
4. I s  the plaintiff the party injured? 
The jury answered the first three issues '(Yes," and the fourth 

issue "NO." 
Thereupon the following judgment was entered : 
"This is an action for divorce instituted by the plaintiff, a resident 

of Person County, against the defendant, a resident of Durham County, 
in the Wilson County Superior Court. The cause comes on to be 
heard before the undersigned judge and a jury, and being heard, the 
jury answered the issues as will appear of record. The plaintiff having 
testified that he married the defendant under threat of prosecution 
for seduction, he at  the time being the father of the defendant's unborn 
child, and that after the marriage he refused to live with the defendant 
and did not provide her with any home or otherwise make provision for 
her to liye with him, the jury answered the fourth issue, No, the court 
being of the opinion that the statute which gives either party the right 
to  sue for a divorce upon two years separation is invalid and unconsti- 
tutional insofar as it gives the person who commits the wrong the right 
to take advantage of his own wrong and thereby sever the marital 
contract and defeat the defendant of any property right she may have 
in the plaintiff's estate, orders and adjudges that the relief prayed for 
by the plaintiff be and the same is hereby denied. 

"It is further ordered and adjudged that the marriage contract be- 
tween the plaintiff and defendant is still a valid, subsisting contract. 

"It is further ordered and adjudged that the plaintiff pay the costs 
of this action." 

I t  appears that on 4 June, 1929, the plaintiff and the defendant 
entered into a separation agreement. The agreement declares that the 
parties were married on 14 March, 1929, but have not lived together 
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as man and wife, and that  "it is  mutually agreeable that  they shall live 
separate and apart  from the other," etc. The  agreement further recites 
the payment of the sum of $325.00 to the defendant by the plaintiff. 

From the foregoing judgment the plaintiff appealed. 

B. I .  Satterfield for plaintif. 
No counsel for defendant. 

BROGDEN, J. I n  order to  secure a n  absolute divorce uflon the ground 
of two years separation as  provided in C. S. (Michie '~ Code, 1931)) 
1659(a) ,  and chapter 163, Public Laws of 1933, must the applicant 
for such divorce be "the injured party?" 

The Constitution of Kor th  Carolina in Article 11, scction 10, pro- 
vides: "The General Assembly shall  have power to pas3 general laws 
regulating divorce and alimony, but shall riot have power to grant a 
divorce or secure alimony in  any individual case." This; clause is the 
only limitation imposed upon the power of the General .Zssembly with 
reference to divorce. Consequently, it  i s  obvious that  the jurisdiction 
of the Superior Court in regard to granting divorces is  exclusively 
statutory. See Saunderson v. Saunderson, 195 N. C., 169, 141 S. E., 
572; Smithdeal v. Smiflzdeal, ante, 397; 9 K. C. Law Review, page 
368. Chapter 163, Public Laws of 1933, is an independent act of the 
General Assembly providing in  substance that "marriag- may be dis- 
solved . . . on application of either party," etc. Th(x statute gives 
and the statute takes away. 

Hence upon the verdict of the jury the plaintiff was entitled to a 
decree of absolute divorce. 

Reversed. 

SCHEKCI~, J., took no par t  i n  the consideration or decision of this case. 

ERIC LEGGETT v. CRAMERTON MILLS, INCORPORATED, AIW MARTIAXD 
CASUALTY COMPAR'Y. 

(Filed 20 June, 1934.) 

1. Master and Servant P +Evidence held sufficient to si~pport finding 
that injury did not arise from accident in course of employment. 

In a hearing under the Compensation Act claimant,  suffering from 
hernia, testified that he was pulling back a warp, or large spool of 
thread, when he felt a burning sensation in his side, that he had been 
doing this work for seventeen years, but that a t  the time his position 
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might have caused an unusual strain. A physician testified that the 
hernia was recent, and that it was possible that it was caused by the 
strain testified to by the claimant, but that he could not testify that the 
particular strain testified to caused the hernia. Held,  there was sufficient 
competent evidence to support the finding of the Industrial Commission 
that the injury was not caused by accident in the course of claimant's 
employment, although there was evidence to the contrary. 

2. Master and Servant F i- 
The findings of fact of the Industrial Commission upon conflicting, 

competent evidence are conclusive upon appeal. 

SCHENCK, J., took no part in the consideration or decision of this case. 

CIVIL ACTIOP;, before Harding, J., at September Term, 1933, of 
GASTOPI'. 

The facts tended to show that  on or about 25 November, 1932, the 
claimant was employed by the defendant to work in a cotton mill. 
The claimant narrated his injury as follows: "I did hare  an accident 
on or about 25 Sovember, while I was working in the Cramerton Nills. 
I xu putting back a warp with the weights on each side to hold the 
warp in going too fast, to adjust it. . . . The warp is a great big 
spool of thread and I imagine it would weigh five or s i s  hundred 
pounds. . . . The lever was full of weights and I don't remember 
how many big ones I had or horn many little ones I had, but I had 
it on my knee pulling it. I Jras down like this you see pulling the warp 
back and it didn't pull any too easy. At that  time I felt a burning 
down here on my  left side. During the afternoon it got worse, and 
then my back began to hur t  and I felt a great deal of pain in my 
back and there was a smere burning. . . . When I got hur t  I had 
been doing this kind of work about seventeen years. I ha re  been doing 
the same kind of work, pulling these beams, for seventeen years. We 
don't put w i g h t s  underneath all the time. Sometinles we put weights 
underneath and sometiines we don't. . . . I t  is possible I was in 
a different strain. 111 moving the beam sometimes you can put a stock 
or bobbin under it to make it lighter, but this time I was working in a 
hurry. , . . I wasn't trying to lift it, I was pulling it, like a spool. 
I vasn't pulling a dead neight but rolling it orer, so it would go easy. 
I didn't slip when I did this. I didn't fall,  Ko part of the machine 
fell on me or struck me." 

There was medical testimony to the effect that plaintiff had suffered 
a hclmia. The physician was askrcl ~ rhe the r  in his opiuion the claimant 
could hare  sufferrd a hernia in the manner described. H e  said:  "I v i l l  
say it is possible. TVe max ha re  some weakness there. . . . I would 
not say it did cause it. I do believe that the hernia n a s  recent and was 
caused sometime probably within a day or two before I saw him, cer- 
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tainly within two days before I saw him, but as to this particular strain 
causing i t  I wouldn't say. I do think i t  was a recent hernia on account 
of the tenderness. I t  probably was the rmult of a strain as most 
hernias are." 

Claim was filed with the Industrial  Commission, and t iereafter when 
the foregoing facts were developed a t  the hearing, the commissioner 
found: "From the evidence in the record compensation must be denied 
for a finding cannot be made, i n  the opinion of the commissioner, t ha t  
the claimant sustained any in jury  by accident. The  doctor who testified 
was unwilling to say under all the circumstances that  he thought the 
alleged strain caused the hernia. Let an award issue denying corn- 
pensation." 

Upon appeal to  the full Commission the order of the hearing commis- 
sioner was affirmed. The opinion of the full Commission stated: "I11 

addition to the statement of the case set forth by Commis!iio~ier Dorsett, 
the evidence also shows that  the plaintiff had been doing this class of 
work for approximately seventeeii years. The  nearest the plaintiff came 
to describing an  accident is when he said:  ' I t  is possible I was in an  
unusual strain.' The full Commission feels that  this is  not sufficient 
to classify the in jury  as being due to an accident." 

Thereupon the claimant appealed to the Superior Court. The trial 
judge after hearing the evidence decreed "that the award of the North 
Carolina Industrial  Commission herein be, and the same is hereby 
reversed, and it i s  further ordered and decreed that  this cause be 
remanded to said North Carolina Industrial  Commission and that an 
award be issued in accordance with the law and this judgnient." 

From the foregoing judgment the defendant appealed. 

John A. Wi1kin.s for plaintiff. 
W .  C.  Ginter for defen.dant. 

BROGDEN, J. There was evidence tending to show that  the claimant 
had suffered an  in jury  by accident i n  the course of his employment. 
There was evidence to the contrary. The  Industrial Cornnlission is a 
tribunal established by law to find the facts i n  the first instance. I n  
the exercise of the power so delegated by statute it has found upon con- 
flictii~g and competent evidence that  the claimant was not injured by 
accident in the course of his employment. Consequently, upon this 
record, such finding is determinative. The accepted and established 
principle of law applicable was stated in  Greer c. Laulldry, 202 K. C., 
729, 164 S. E., 116, as follows: "The conflicting evidence was con- 
sidered by both Commissioner Dorsett and by the full Commission. The  
findings of fact made by Corn~ilissioiier Dorsett and approv2d by the full 
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Commission, were conclusire and  binding on t h e  judge of the  Superior  
Court." Wimbish I.. Detec t i ve  Co., 202 N. C., 800, 164  S. E., 344. 
See  ~Uutual Liability Ins, Co. 1%.  S a v a g e ,  1 7 4  S .  E., 363. Therefore, 
t h e  t r i a l  judge improvidently ordr.red a n  award.  

Reversed. 

SCHEIYCK, J., took no p a r t  i n  the  consideration or  decision of this  case. 

MRS. BERTIE SPA4KE MOORE, WIDOW OF HARRY MOORE, LIECEASED 
EMPLOYEE, V. SUMMERS DRUG COMPANY, EMPLOYER, AKD GREAT 
BMERICAN INDEMNITY COMPANY, CARRIER. 

(Filed 20 June, 1934.) 

1. Evidence H f-Physician may testify as to symptoms related by patient 
upon examination of patient prior to his death. 

In thi's hearing under the Compensation Act a physician testified that  
he had attended the injured employee immediately prior to his death and 
that  the employee said he had first felt pain around his heart prior to 
the time of the injury made the basis of the claim. Held,  the testimony 
of the declaration a s  to bodily feeling was competent, i t  being without the 
boundary of the hearsay rule. 

2. Master and Servant F b--Evidence held aufflcient to support finding 
that injury did not arise from accident in course of employment. 

In  this hearing under the Compensation Act there was evidence that 
deceased died from heart trouble, that immediately prior to the time 
he W a c :  stricken, deceased had helped move a trunk from one bus to 
mother  and that he n a s  stricken with heart trouhle nhile carrying a 
heavy box of medicine from the bus to his employer's drug store, with 
testimony of a physician who had attended deceased prior to his death 
that  such exertion could h a l e  been a factor in causing the heart trouble, 
but that  decrased had told him upon his esamination of decea<ed prior 
to his death that he had first felt pain around his heart xhen he had 
come from the poit ofice prior to moving the boxes. Heid.  there was 
sufficient, c.orn~>etcnt evidence to support the finding of the Industrial 
Commision that deceased's d ~ a t l l  wac: not caused by accident in the 
course of hi$ employment, although the evidence would permit an in- 
ference to the contrary. 

3. Master and Servant F i- 
The findings of fact of the Industrial Commission upon conflicting, 

competent evidence a r e  conclusive upon a p ~ e a l .  

SCIIEKCK, J., took no part in the conside~~ation or decision of this case. 

CIVIL ACTION, before Harding,  J., at December Term,  1933, of 
GAST~K-.  
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The plaintiff, the widow of the deceased employee of the defendant, 
filed a claim with the Industrial  Commission for compensation. The 
hearing cornniissioner found that  H a r r y  Moore, a t  the time of his death 
was employed by the defendant Drug Company. Pertinent excerpts 
frorn such findings are as follows: 

"On 15 July, 1932, sometime past the middle of the afternoon, the 
nortlibourd and the southbou~lcl buses met at Kings Nountain. There 
was a box to be transferred from one bus to another as well as a hox 
of drugs to bc carried from one of the buses to the drug store. The 
deceased, along with one of the bus drivers, helped t r a ~ ~ s f c r  a box or 
trunk weighing about a hundred pounds from one bus to anotlicr, 
having somc l ~ t t l e  trouble in getting the box on top of tlie bus to 
which it was tr:msferred. Aftc,r doing this the deceased picked up a 
box of drugs ~wigl i ing  about eighty-fire l~ounds and carried the box 
several feet into the drug stow. H e  \ q a n  to feel bad diortly after 
doiiig this nork  and had a pain around his heart and couldn't breathe 
d l .  H e  received the attention of some of his felloa employees and 
later a doctor. Some fen minutcs after the doctor left lhe tlrug itore 
the decf.nsed was again seized nit11 this trouble around his heart and 
with diffiidty in hrratliing a i d  diet1 in the. drug storc. Tllc doctor 
testified that the deceased, in his opinion, died of corol ary throrubus 
and the physicimi. during his testimony, tmt i f id  that the dereasetl 
made a statcmcilt to him before lie died that he first fclt p i n  about 
his heart and chest nh i l r  hc n a s  returning from the pcst office. Tlic 
eridencc diqclosci that  the deceased went to the post officc. before doing 
any of the no rk  n b o ~ e  referred to. . . . Only one doctor testified 
in  the case arid the doctor garc  it as his opinion that il xvas possible 
for the nork  pcrformcti just prior to the dcath by tllr c eceascd roul(l 
have playrd somc part in tlie heart trouble that killed him. . . . 111 

this case the commissioner, as much as lie woultl like to ana rd  coin- 
pensa t io~~  to thc 11 ife a ~ i d  six-year-old rhild, is of the opinion tliat the 
burden has not bcwi sustained. Compensation must thercf ore 11t. deniecl 
and it is so ordered." 

r p o ~  a p p : d  to the full Conlmission the said Cornmissioil declaretl as 
follous: "Upoli the finding that  the deceased (lid not sustdin an injury 
by accident nllich arose out of ant1 in the course of hi'r employme~it 
on 15 July,  1932, and tliat the death of t11c deceased n a s  the result of a 
diseased condition that  did not result unavoidably frorn the accitlelit, 
thc full Coinmission directs that an award iaiuc denyiilg compensatio~l 
and disniissing the case." 

Thereupon the claimant app tded  to the Superior Court. After hear- 
ing the c~videricc a i ~ d  the argument the trial judge decreed : "Therefore, 
the court finds that upon the rwortl thrrc is .ufficient : L I I ~  corr~petcilt 



S. C.] S P R I K G  T E R M ,  1934. r 6) 1 l o  

evidence to support the following findings : (1) That  Har ry  JIoore, 
deceased, was employed as pharmacist by the defendant, Summers Drug 
Conlpar~y, on 15 July,  1932, at a salary of $35.00 per week; ( 2 )  That  
the deceawl, Har ry  Moore. sustained an  in jury  by accident which 
arose out of and in the course of his employrnerit or1 15  July,  1932: 
( 3 )  That  H a r r y  Xoore, ticceased, died on said date and his death waq 
the result of said accidental in jury;  (4) That  his nidon., Mrs. Bertie 
Slmkc Xoore, slid one child, age six years. are the dependents. . . . 
011 the f o r e g o i ~ ~ g  findiugs an  av art1 shall issue from the Sort11 C":irolil~a 
Industrial  Comnlission to the effect that H a r r y  Moore, deceased, sua- 
taincd an i n j u y  bv accidei~t which arose out of a11d in the coursc 
of hir employment on 15 July,  1932, and that  the dcatli of the deceased 
resulted uuavoidably from tlie accident and that  the dcferitlar~ts shall 
pay to tlie tlepei~(!~~nts the compensation to which they arc entitled under 
the lax .  I t  is I ~ O T V .  therefore, ordered and adjudged that  the findings 
of fact and coi~cluiions of law and the decision and award based thereon, 
of the North Carolina Industrial  Commissioii he overruled, and said 
findings of fact and conclusions of law, the decision a i d  award, afore- 
said, are hereby o~errulet l ,  reversed and set aside," etc. 

Froin the foregoing judgment, the defendants appealed. 

E. . 2 .  B a r r i l l  for  p la in f  iff. 
Etuc7*y B. Denny f o ~  d ~ f r n t l a n i s .  

BR~GDEK,  J. The clainiant colltcnded that  the death of the employec 
Tvas caused and brought about by strain and over-exertion in  attempting 
to  assist the bus driver in handling a heavy box, ant1 nhile in the 
coursc of his en~ployrnent. The  deferidant contended that the death 11-as 
causcd hy h a r t  disease. There was evidence that  the deceased had 
returned f ~ o i n  the post office in~mecliately preceding the effort to lift 
the heavy box. TT'lml the physician arrivcd a~i t l  questioned the deceased 

- ~ 

as to his symptoms, he stated that  "he first noticed the pain i11 his 
chest nhi le  comiilg from tllc post office." This s t a t e m e ~ ~ t  was competent 
for the reason that  i t  n a s  a declaration as to bodily feeling. and hence 
without the boundary of the h e a r s a ~  rule. Bryunt v. ( ' o t l a i r u c f ~ o n  Po.,  
197 N. C., 639, 150 8. E., 122. 

Tlierefore, it  is obvious that more than one iuferenee of fact could be 
d r a n n  from the evidence. I t  has been lleltl wit11 unbrolmi uniformity 
that the findings of fact by the Industrial Comnlission from conflicting 
evidence, are coriclusire upon appeal to the Superior Court. One of the 
recent utterances upon the subject is  found in K e n a n  1 % .  , l fofor C'o., 
203 N. C., 108, 164 S. E., 729, in ~vhich the Court said:  "It is nell  
scttled that if there is any competent evidence to support the findings 
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of fac t  of the  I n d u s t r i a l  Commission, although this  Couri, m a y  disagree 
with such findings, this  Cour t  will sustain the  findings of fac t  made by  
the Commission," etc. Aycock v. Cooper, 202 N. C., 500, 163  S. E., 569; 
Greer v. Laundry, 202 N .  C., 729, 1 6 4  S. E., 1 1 6 ;  Leggett v. Cramerton 
Mills, ante, 708;  Bmith v. Hauser and Co., ante, 562. 

Reversed. 

SCHENCK, J., took no p a r t  i n  t h e  consideration or  decision of this  case. 

IN THE MATTER OF J. P. DEWEY, AN ALLEGED LUR'ATIC. 

(Filed 20 June, 1934.) 

Insane Persons A c-Superior Court held to have acquired jurisdiction 
although clerk's order of commitment was without warrant of law. 

Petitioner's wife filed a n  affidavit with the clerk stating that petitioner 
was insane. Thereupon the clerk examined certain witnesses, and issued 
a warrant of commitment, directing that petitioner be confined in the 
State Hospital. Petitioner then filed his petition before t l ~ e  clerk attack- 
ing the order, and praying that  the cause be reinstated on the docket 
and the order of commitment stricken out. The clerk denied the petition, 
but found that the order of commitment, as  contended by petitioner, had 
been entered without notice to petitioner and without sun~moning a jury 
to pass upon petitioner's lunacy, and that petitioner had no knolvledge 
of the entry of the order. The petitioner appealed to the judge of the 
Superior Court, who entered judgment remanding the cause to the clerk 
for a hearing a s  required by law. Hela ,  the petitioner's contention that, 
upou appeal to the Superior Court, the order of commitmfnt should have 
been declared null and void and that he should have bt,en discharged, 
cannot be sustained, since the wife's affidavit filed in a1:cordance with 
C. S., 2285, conferred jurisdiction upon the clerk, and althcugh the clerk's 
order of commitment was without warrant of law, the Superior Court 
obtained jurisdiction upon appeal from the denial of his motion before 
the clerk to strike out the order, which motion expressly requested that  
the cause "be reinstated upon the docket," and the j u d g m a t  is affirmed. 

SCHENCK, J., took no part in the consideration or decision of this case. 

CIVIL A C T I ~ K ,  before Clement, J., a t  February  Tc*m,  1934, of 
D a v r ~ s o  x. 

O n  1 4  Apri l ,  1933, Mrs. J. P. Dewey made a n  affida.;it before the 
clerk of the  Super ior  Cour t  of Davidson County, s ta t ing t h a t  J. P. 
Dewey was insane. Thereupon the  clerk examined cer tain witnesses and 
issued a w a r r a n t  of commitment, directing tha t  Dewey he confined i n  
the  S t a t e  Hospital.  Thereafter ,  on 1 0  October, 1933, Dewey filed a 
petition before t h e  clerk of t h e  Superior  Cour t  alleging t h a t  the said 
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lunacy proceedings and order made by the clerk were entered "without 
notice to  this petitioner, and without the clerk of the Superior Court 
issuing an  order commanding the sheriff to summon a jury of twelre 
men to inquire into the state of mind or condition of your petitioner. 
. . . Nor did your petitioner have any knowledge or information 
tha t  any proceedings had been or were undertaken concerning his 
competency and fitness to  manage his own affairs. . . . That  your 
petitioner in July,  1933, after being informed of the purported pro- 
ceedings, and that  said purported order declaring him a lunatic had 
been entered, appeared before the clerk of the Superior Court of David- 
son County and requested that said order be stricken from the record," 
etc. The petitioner further prayed "that this cause be reinstated upon 
the docket; that  the purported petition be dismissed and that there 
be an  order entered striking from the records of this court the purported 
order,'' etc. 

The  clerk of the Superior Court heard the petition and found as 
a fact ('that no notice was served upon the petitioner; that no order 
was made demanding the sheriff to summon a jury, nor was any jury 
summoned, organized or sworn to pass upon the state of mind and 
condition of the petitioner; that  the petitioner did not have any knon-1- 
edge of the entry of the judgment as appears of record and set out in 
the petition.'' 

Thereupon the clerk denied the motion of petitioner and he appeaIed 
to  the Superior Court. 

After hearing the cause in the Superior Court the trial judge de- 
creed as  follows: "This cause coming on to be heard . . . upon 
petition to dismiss and strike from the records the judgment of in- 
sanity against J. P. Dewey and appeal from E .  C. Byerly, clerk of the 
Superior Court, and it appearing to the court that  the same should be 
remanded to  the clerk of the Superior Court for further hearing: 

"Now, therefore, i t  is ordered and adjudged that  this action be and 
it is hereby remanded to the clerk of the Superior Court of Davidson 
County to convene or hold a hearing of the idiocy, inebriecy or lunacy 
of J. P. Dewey as he is required by law," etc. 

From the foregoing judgment the petitioner appealed. 

Leland Sfanford and Bourne, Parker, Bernard & DuBose for p e f i -  
fioner. 

BROGDEN, J. The petitioner apparently takes the position that  the 
order of the clerk confining him in the State Hospital should be declared 
null and void and that he  be discharged. This contention cannot be 
maintained. The affidavit filed in  accordance with C. S., 2285, conferred 
jurisdiction upon the clerk. However, as the order of the clerk was 
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made  i n  direct violation of the  provision of said statute, ,uch order was 
without  n7ar ran t  of law. Severtheless  the  pr,titioner nintlc a nlotioli 
i n  the clause expressly requesting tha t  the cause "be rcinstatctl upon the  
docket," and  upon the fa i lu re  of the clerk to  s t r ike o l ~ t  thcl o r i g i n d  
order, h e  appealed to the judgc of the Superior  Court .  C o i ~ ~ ~ c q u t ~ r i t l y .  
the  mat te r  was  hcfore the judge and lie h a d  thc  power t o  d t d  with i t .  
-1 similar  s i tuat ion is  tlisclosed by I n  re A n d e r s o n ,  132 N. C.,  243, 
43 S. E., 649. T h e  Court  s a i d :  " A l t l ~ o u g l ~  t h e  proceed nga or ig i l~a l ly  
h a d  before t h e  clerk mere n null i ty  f o r  the  reasons alre:ic y pointcd out. 
yet whell the  rnattcr got into the  Super ior  Court  by appcal,  that  c20urt 
then acquired jurisdiction." I n  the la ter  case of Enul, 1 . .  Lr l sc re f f e .  
187 AT. C., 743, 123 S .  E., 6S, t h e  broad tlcclaratiol~ of lie l a v  in  the  
Andersosl ,  cade, srrpra, n a s  a d r ~ r t c i l  to  ant1 harmonized. Both  of said 
cases, Ilon~ever. a re  ill fu l l  support  of the judgment entc,red hp the  
t r i a l  judge and  his  rulilig is  affirmed. 

Affirmed. 

SCHESCI~, J., took n o  p a r t  i n  the  col~sidcrat ion or decision of this  casc. 

CINCINNATI COFFIN COMPANY v. W. E. POPI), SR. 

(Filed 20 June, 1034.) 

Courts A f :  Judgments K f-Superior Court has jurisdiction to hear 
motion attacking order of another judge for irrrgularic p. 

Petitioner, trustee in banlrrnptcy, made a motion in the cause to be 
allowed to intervene as a party plaintiff and to attack proceedings in 
receirership in the cause, allcging that the receiver had sold acscts of 
defendant to his son-in-law, who had in turn sold the assets to a corpora- 
tion controlled by defendant and his near relatives. orgailized for the 
purpose of holding same in orcler to hinder and defeat the trustee in 
bankruptcy and creditors represented by him, that the re(.eiver had sold 
and settled the estate prior to the expiration time for filing claims, and 
before petitioner had opportunity to he heard, and that the orders ap- 
pointing the receiver, making the receivership permanent and discharqinc 
the receiver and releasing his bond wcrc irre,"ular. The trial court dcr~ictl 
the petition on the qround that it  had no jurisdiction t-, set aside an 
order made in the cnwe during tern1 hy another judge rf the Superior 
Court. Held ,  the mtitioner was entitled to attack the orders for irrgu- 
larity by motion in the cause, and the case is remanded for hcaring upon 
his motion. 

THIS is  a motion made upon petition i n  the cause filed hcfore 
C r a n m e r ,  J., in t h e  case of Cincinnat i  Coffin Compaliy ei ul. 1 , .  W. E. 
Yopp, Sr., et  ak., a t  the October Term, 1033, of S e w  IIanover  County, 
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by H. Ednlund Rogers, trustee in  bankruptcy of W. E. Yopp, Sr., 
to be allowed to intervene as a party plaintiff and to  have Walter E. 
Yopp, Incorporated, made a party defendant, and to direct said corpo- 
ration to turn  over to  the petitioner the assets of W. E. Yopp, Sr., 
bankrupt, i n  its possession, and to restrain said corporation from dis- 
posing of said assets. 

Motion denied and petition dismissed; and petitioner excepted and 
appealed. Reversed. 

XcSorton Le. Xclntire for a p p e l l a n t .  
S t e v e n s  d Burgwyn for appel lee .  

SCHENCK, J .  The  record is a voluminous one and there is but one 
exception contained therein, namely, to the signing of the judgment 
denying the motion and dismissing the petition. I n  his petition the 
trustee in bankruptcy of ITT. E. Yopp, Sr., alleges that  appointment of 
a receiver of W. E. Yopp, Sr., was irregular, and that the receiver 
took or.er and sold the assets of the defendant and obtained his dis- 
charge as such receirer, all before the time fixed by the court for filing 
claims had elapsed; and further alleges that Judge Harr is  was "misled 
and deceived, and erred in signing the order outside of the district in 
which the action was pending making the receivership . . . perma- 
nent"; and that Judge Devin mas "deceived and misled into signing the 

,, . final order discharging the receiver and releasing his bond . . . , 
and that the institution of this artion by the plaintiff, the procuring of 
the appointment of a receiver, the sale by the recciver for an inadequate 
consideration of the assets of the defendant to his son-in-law, and the 
procuring of the discharge of the receiver, i n  the space of only thirteen 
days, and, within a few more days, the sale by the son-in-law of such 
assets to Walter E. Yopp, Incorporated, a nenly organized corporati011 
owned and controlled by the defendant and his near relatives and busi- 
ness associates, was all done with the sole purpose and intent to hinder 
and defeat the creditors of W. E. Yopp, Sr., by placing his assets beyond 
the process of the courts in hands of a corporation organized for that 
purpose. The petition further alleges that  this scheme v a s  begun, con- 
tinued and ended in such a short space of time that tlie petitioner, or 
the creditors of W. E. Yopp, Sr., whom he now represents, were deprived 
of all opportunity to be heard before the judgment discharging tlie 
receiver and his bond was entered. While it appears that this cause caule 
on to be heard "upon notice upon Walter E. Yopp, Incorporated, to s h o ~  
cause why i t  should not be made a party defendant . . . ," it  
does not appear that this corporation filed any reply to the petition; 
but even if i t  be presumed that  it denied all the allegations of irregu- 
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larities and fraud, we think his Honor was in error in reaching the - 
conclusion set forth in his judgment that  "the court . . . has no 
authority to set aside an order that was made more than six months 
ago during term time, by another judge of the Superior Court, mllere 
no exceptions have been taken to thc orders" and therefore adjudging 
"that Walter E. Yopp, Incorporated, is not a necessary party to this 
action, and is  a t  liberty to operate its business without intc,rference from 
the petitioner or the creditors of . . . W. E. Yopp, Sr." 

The petitioner was entitled, as a matter of law, to be hcard upon his 
motion in this cause to vacate the judgment for the i r ryplar i t ies  set 
forth in the petition, and his Honor's judgment denied him this right. 

"An irregular judgment is one rendrred contrary to t ~ e  course and 
practice of the court, and if the defect is not such as to show that  the 
court has no  jurisdiction over the subject-matter or over the person, the 
judgment is not void, but will stand until a proper proceeding has been 
brought to set i t  aside. . . . To set aside a judgmcnt for irrrgu- 
larity i t  is necessary to make a motion in the cause before the court 
which rendered the  judgment, with notice to the othw par ty ;  the 
objection cannot be made by appeal, or an independent action, or by 
collateral attacks. The  time for such motion is not l i m i t d  to one vear 
after the judgment is rendered, but i t  must be made by the party affected 
and within a reasonable time to show that  he has b e ~ n  diligent to 
protect his rights." McIntosh, 3. C. Prac.  6. Proc., par. 353, pp. 736, 
737, and cases there cited. 

This  case is remanded to the Superior Court of New Hanover County, 
that  tlie petitioner may be heard upon his motion in accordance with this 
opinion. 

Reversed. 

I>. R. REESE v. F. H. CLARK. 

(Filed 20 June, 1934.) 

1. Assault A c-Employee may use force appearing reat,onablg neces- 
sary in self-defense against striker trespassing upon property. 

The evidence tended to show that plaintiff, with a multitude of people, 
ncnl to the mill in which defendant n a s  employed, climbed upon the 
boiler and blew the nhistle to get the emplojees therein to join plaintiff 
and other emplojees of another mill in a strike, and that thereupon de- 
fendant threw acid upon  lai in tiff, resulting in the injur,, in suit. The 
trial court submitted issues of whether plaintiff n as a treipasser, placing 
the burden of proof thereon upon defendant, whether dcfe~dant assaulted 
plaintiff, nhether tlie assault was malicious, and issues of compensatory 
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and punitive damages, and instructed the jury that if defendant used 
more force than to him appeared reasonably necessary in self-defense 
against plaintiff, even if he were a trespasser, defendant would be guilty of 
assault. Held ,  the issues arose upon the pleadings and eridence and an 
exception thereto is not sustained, and the instruction relating to self- 
defense was without error. 

2. Appeal and Error F a: Trial E f- 
Exceptions in the statement of the contentions of a party will not he 

considered on appeal when such exceptions were not taken a t  the trial. 

3. Appeal and Error J gi 
Where tlie answers of the jury to the first two issues determine the 

rights of the parties, discussion of the subsequent issues and the charge 
relative thereto becomes unnecessary. 

APPEAL by plaintiff f r o m  Sink ,  J., a t  October Term, 1933, of GI'IL- 
FORD. K O  error .  

Oil 1 8  J u l y ,  1932, the  defendant was a n  employee of ant1 was work- 
i n g  a t  the  plant  of the Jlelrose Hosiery Mill,  i n  H i g h  Point .  There  is 
eridence tcnding to show tha t  the  plaintiff left  the mil l  where he  was 
working a n d  with a mult i tude of people went to tlie mill  ~ v h e r e  the 
defendant was  nork ing ,  and  climbed o x r  t h e  fence of t h e  Mclrose 
Hosicry Mill,  and  crawled up011 the  boiler and  blew tlie whistle to  get 
t h e  hands  to stop work and  join h i m  and  others i n  a s t r ike;  ant1 thcre 
is evidence fur ther  t e n d i ~ i g  t o  show t h a t  the defendant, who was work- 
ing  about the  engine and boiler room of the Mclrose Hosiery Nil l ,  i n  an 
effort t o  protect himself f r o m  the threatening arid menacing at t i tude 
of the  plaintiff, and those accompauying him, threw acid upon tlie 
plaintiff, thereby causing h i m  some injury.  

T h c  issues submitted were as  follows: 
1. D i d  t h e  plaintiff,  without a t t a in ing  a lawful  permit  make en t ry  

in to  the  lands and  tenements of the Melrose Hosiery Mil l  with strong 
hands  arid wit11 a mult i tude of people in  a forceful manner  i n  violation 
of t h e  l a m  of the S ta te  of N o r t h  Caro l ina?  (C.  S., 4300.) , h s w e r :  

2. D i d  the  defendant assault the  plaint i f f?  Answer:  
3. I f  so, n a s  such assault wanton and  malicious ? , l l ~ s w e r  : 
4. W h a t  compensatory damage, if any, is  the  plaintiff entitled to  

recover f r o m  the  defendant ? Answer : 
5. W h a t  puni t ive damage, if any, is  the plaintiff entitled to  recover 

f r o m  the  defendant ? Answer : 
T h e  ju ry  a n m e r e d  t h e  first issue Yes, and  the second issue No,  aild 

left the  third,  four th  and  fifth issues unanswered. 
F r o m  judgment f o r  the  defendant, the plaintiff appealed to  tlie 

Supreme Court,  assigning errors. 
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Gadand B. Daniel, S. G. DanieT and King d? King f o r  appellani. 
Gold, J lcSnal ly  & Gold, F~az ie i -  & Frazicv- and T. W. AlBe~tson fo r  

appellee. 

SCHEXCI~, J. The  plaintiff objected to the issues submitted, more 
particularly to the first. We thirkk these issues clrarlp srise upon the 
pleadings in this case. Tl'itliout objection the court oraitted a state- 
ment or r r ~ i e u  of the eridrnce, but did in a clear and correct manner 
state the contentions of the parties and "declare and ex )lainn the law 
a r ~ s i n g  on the elidencc. The  trial judge charged the -u ry  as to the 
law of trespass and properly placed the burden of pi-oof upon the 
defendant on the first issue and the jury a n s ~ ~ c r e d  in the affirmatim, 
thereby finding that  the plaintiff was a trcspasser. The court upon 
tlie second issue explained the law of assault, c o r r e c t l ~  vllarging as to 
the right of the defendant of self-defense as against t r , q a s s e r s ;  and 
carefully explained to the jury that  if the defendant by throwing tlie 
acid uscd more force than appeared to him reasonably neqessary, or for 
m y  other purpoSe than protecting himself, eren if tlie ~~la i i l t i f f  n a s  a 
trespasser, the defendant nould be guilty of an assault. The  jury 
ansn ered this issue iu the negative. 

The plaintiff i n  this case is in practically tlle same position as the 
prosecutor occupied in S. v. Goode, 130 IV. C., 651, where the Court, 
on pagv 655, said:  "Whetller the force used by the cefeildant nas  
exvesslr e is matter for a jury. Iildecd, if this e l  ideuce is 'o be belle\ ed, 
the prosecutor \ \as a lawbreaker, and is lllnlself in jeopardy of the 
judgnent for liis violelice aud his defiant disregard of thc rights of the 
defeiidal~t." 

Wc think the plaintiff's prayer for special instructioils .ire unteiiable. 
Tlie exceptioi~s to tlie charge are largely to the statenlent of the de- 
felidant's conteiitions and ne re  not taken at the trial, slid therefore 
c3arlnot be coilsidcrrd here. Xfg. Co. v. Buzltllng Co., l'ii S. C., 103. 
, h i  asitle from this we see no error in the exceptions. 

Tllc jury l~av ing  answered tlir first and  second issues irl favor of the 
defencla~it, any diwussion of the subsequent issues and charge r e l a t i ~ e  
therc>to l~wor rm unnecessary. The  verdict a d  judgnlellt nil1 be upheld. 

xo error. 
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CHARLES F. COXSOR v. DR. C. A. HAYITORTH asD DR. IT. F. COT,E. 

(Filed 20 June, 1034.) 

1.  Physicians and Surgeons C &Evidence held insufficient t o  be sub- 
mit ted t o  jury in this  action for  malpractice. 

Plaintiff's evidence n a s  to the effect that his leg was broken both 
below and above the knee, the bone protruding from tllc flesh a t  the 
break belon the knee, that he was attended by clefendant physicians, n h o  
treated him for the break below the knee. but n h o  failed to treat the 
break above the knee, that he suffered a great amount of pain, and that 
he did not recover so that  he could put any weight on the leg Held, 
defendants' motions as of nonsuit ne le  properly alloned, i n j ~ ~ r y  and 
suffering alone being insufficient to warrant a recovery in the abbence of 
evidence that defendant? did not possess the requisite derree of skill or 
that  they failed to use such sliill in the treatment of plaintiff. 

2. Costs A d-Order allowing fees t o  t e n  expert witnesses against plaintiff 
taved with costs held not  erroneous. 

In  this action for malpractice defendant physicianq subpoenaed ten 
physicians as  witnesses. d nonsuit was correctly entered a t  the close of 
plaintiff's evidence and defendants' witnesses {vere not sworn or tend- 
ered. The court found that all the pl~ysicians mere experts and allowed 
them a stipulated fee to be taxed a s  a l ~ a r t  of the costs aeainst plaintiff. 
Plaintiff excepted to the order on the ground that the party taxed with 
costs shall not be obligated to pay for more than two nitrieqses to prove 
a single fact, X. C. Code, 1273. Held. the exception cannot be sustained, 
the court having discretionary authority under S. C. Code, 3893, to allow 
expert witnesses corngensation and mileage, and plaintiFs remedy being 
to more to re tas  the costs. 

SCIIESCK, J.. took no part in the consideration or decision of this case. 

CIVIL ACTIOS, before Daniels, J., a t  October-Sovembcr Term,  1833, 
of LEE. 

Plaintiff alleged and offered evidence tending to show tha t  oil 6 
December, 1929, while working i n  a mine  a t  the bottom of the shaft ,  
a long slab or rock fell  upon  him, inflicting serious and  permanent in-  
j u r y  i n  t h a t  his thigh was broken, and  i n  addition, he suffered a com- 
pound f rac ture  of both bones of the  lower leg. -1 few minutes  af ter  he  
was in jured  he was carr ied to t h e  Memorial  Hospi ta l  a t  Alsheboro, 
which was operated by the  defendant, C. A. Haywor th .  Plaintiff sa id :  
('Dr. Lambert  was D r .  Hayworth 's  assistant. I did not see D r .  H a y -  
worth then. I t  was the nest  morning a f te r  I got there before I saw D r .  
Haywor th .  Before I saw D r .  Hapwor th  Dr. Lamber t  put this  bone 
back i n  the  leg. . . . N y  left leg was broken abore t h ~  knee, and  
also, below the  knee. T h e  bone t h a t  was broken abore the lmce did 
not stick out of the flesh, but the bone below the  knee was sticking out 
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of the flesh. I did not receive any other treatment from the t h e  I 
reached the liospitd and the tirne I saw Dr .  Hayworth next morning. 
. . . H e  did not give me any treatment a t  that  time, just looked 
a t  the leg and said it was a bad looking job. Later on in the day 1 saw 
Dr .  Lambert about nine o'clock. H e  didn't do anythi l~g more than 
dress the wound here. . . . They changed the gauzes on i t  and 
washed it with alcohol. They didn't attempt to reduce the fracture or 
give any treatment above the knee. They gare  me one hypodermic 
when I a r r i v ~ d  a t  the hospital. They didn't give me any l~ypodermic 
next morning. . . . 0 1 1  that  second day I didn't recl:ive any treat- 
ment b y  either one of the doctors. . . . They did t l  e usual thing. 
They dressed the wound bclow the knee. They didn't a t  that  time ad- 
minister any treatment or make any examination of my leg above the 
knee. That  was all that  was done on the third day. . . My back 
and leg was hurt ing and I hur t  all over. I told Dr .  H,iyworth about 
it. H e  didn't give me any hypodermic treatment a t  tha t  tirne. H e  
came down pretty early the fourth morning raising sand because 1 
made a racket that  night on account of my leg hurt ing so had. H e  came 
around and said he didn't mean to have any such damn racket around 
there. I told him why I made the noise. I told him 1 asked for a 
hypodermic or something to ease the pain, and he said, (I want you to 
understand I 'm  running this place here and not you.' . . . 011 the 
fourth day they just dressed this place and put some sandbags against 
this here. The  purpose of the sandbag I suppose was to keep the leg 
from working about. The  sandbag was placed on each side of the knee 
u p  here. . . . On the fifth night lie did not administer any treat- 
ment, only asked me how I was feeling. . . . H e  didn't make any 

with m~~rcurochronie. . . . On the eighth day Dr .  Cole, I>;. Hay-  
worth and Dr. Lambert came in  the room around nine o'clock prepared 
to set the leg. . . . Dr. Cole suggested that they put me on a regular 
hospital bed and put my head where my  feet ought to be so they could 
elevate this leg, and also suggested they use a different rig from what 
Dr.  Hayworth had planned to use. . . . So  Dr .  Cole went ahead 
andse t the l imb .  . . . Theyhungthreeweights toi t .  . . . The 
weights were window weights about 134 inches in diameter and I would 
say fourteen inches long. . . . I would say those three weights 
weighed about fourteen pounds. . . . I mas not g i v w  any hypo- 
dermic treatment that  day or a t  any other time. There was nothing more 
done than Dr .  Lambert dressed this place every day ant1 occasioilally 
those weights would pull off, this tape would pull loose f *om persyira- 
tion and so on. The weights were attached to my leg by adhcsive tape. 
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. . . The weights came off my  foot seven or eight times. They 
would stay off from fire to  fifteen hours. . . . This scar also was 
caused by the adhesive tape pulling off and the hole was to the bone. 
Before it formed a scab when the tape came off the flesh pulled off 
with it and after the scab formed, the scab pulled off with it." 

The  above excerpt from plaintiff's testimony is typical of a volume 
of testimony to  the same general effect. 

Plaintiff testified further that  he left the hospital about 1 2  February 
and mas immediately taken to a hospital in Sanford to be treated by 
Dr. Scott a t  the Scott Hospital, where plaintiff remained for about 
nine weeks. Dr.  Scott was dead a t  the time of the trial, and the plaintiff 
testified that  he could not put any weight on his leg and that he hat1 
suffered serious injury, caused and brought about by the negligence and 
malpractice of the defendants in the treatment administered by them 
at the hospital i n  Asheboro. 

The  defendant Hayworth filed an  answer alleging in general terms 
that  the plaintiff had sustained a painful and serious injury, and that  
a t  the time he was brought to the hospital the wounds were filled with 
dirt and mud and that he had given to the plaintiff his best judgnlent 
and skill in the treatment of his  injuries. H e  further alleged that he 
had called in his  codefendant, Dr .  Cole, an  eminent surgeon, and that 
both physicians had exrrcised their best skill and judgment in treating 
the plaintiff. Dr.  Cole filed an answer stating that  he did not h a l e  
sufficient knowIedge or information to form a belief as to whether Dr.  
Hayworth was a physician in Ssheboro. This seems to have been an in- 
advertence as he alleges that  he was called into consultation by Dr .  
C. A. Hayworth, and after such consultation "gave his opinion based 
upon his best judgment as  to the best manner and method of trcating 
the plaintiff, and this defendant had no further connection with the case 
and was not further consulted about the plaintiff." 

The defendants offered no evidence and there was no medical testi- 
mony in behalf of the plaintiff. 

At  the conclusion of evidence of plaintiff the tr ial  judge sustained 
a motion of nonsuit and the plaintiff appealed. 

K. R. Hoyle and E. L. Gavin for  lai in tiff. 
U .  L. Spence for Dr. Hayworth, 
Oafes & Herring for Dr. Cole. 

BROGDEN, J. I t  was said in Pendergraft v, Royster. 203 N. C., 384, 
166 S. E., 285, that  "The general rule is  to  the effect that  there is in 
malpractice actions no presumption of negligence from error of judg- 
ment in the diagnosis by a doctor of the patient's illness, or in the 
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treatment prescribed in the failure to successfully effect a remedy or to 
accomplish as good results as some one else might hare  clone. -1 doctor 
is neither a warrantor of cures nor an insurer." 

The evidence discloses that  the plaintiff sustained terrible injuries 
and doubtless suffered great pain and discomfort, but injury and suffer- 
ing alone are not sufficient to constitute a cause of action for malpractice 
in  the absence of evidence tending to show that  the phvsician did not 
possess the requisite degree of skill or that he failed tc use such skill 
in the treatment of the patient. 

The  defendant had duly subpcenaed ten physician!; as witnesses. 
These witnesses were not sworn or tendered for the reason that  a judg- 
ment of nonsuit was entered. Howerer, the tr ial  jucge fomld that 
all of the witnesses were experts and allowed each of them a fee of 
$20.00 per day "for two days attendance fees as expert vitnesses to be 
taxed as a part  of the cost of the case.') The  plaintiff excepted to 
the order upon the ground that  "the party cast shall not he obligated 
to pay for more than two witnesses to prove a single fact." C. S. 
(Michie's Code, 1931), 127;. This exception is  not sustained. C. S. 
(Michie's Code, 1931), 3893, empowers the trial judge to allow expert 
witnesses "such compensation and mileage as the court may in its 
discretion order." See Chadwick c. Ins. Co., 158 K. C., 380, 74 S. E., 
115. The  judgment decreed that  the plaintiff "pay the costs of the 
action, to be taxed by the clerk of the Superior Court." Obviously the 
remedy available to plaintiff is to lodge a motion to re tas  the cost. 

Affirmed. 

SCHESCK, J., took no part  i n  the consideration or decision of this case. 

THE PRUDENTIAL ISSURAKCE COMPASY O F  APt[ERICA v. 
ALLEN A. HUNT. 

(Filed 20 June, 1934.) 

Deeds and Convegances rl d-Failure to name grantee in granting clause 
held not fatal. 

The failure to name the grantee in the granting clam(> in a deed and 
the reference to the feme grantee "to the said party of the second part, 
his heirs and assigns, to her only use and behoof l'orever" in the 
habendurn is held not to invalidate the deed, the deed being regular i n  
all other respects, and the grantee being properly identified in the 
premises. 

SCHENCK, J., took no part in the consideration or decision of this case. 
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CIVIL ACTIOX, before Crannzer, J., at February Term, 1934, of 
ROBESON. 

On 23 December, 1914, John  Dial executed and delivered a deed in 
the following words: "This deed, made this 23 December, 1914, Jollll 
Dial, of Robeson County and State of S o r t h  Carolina, of the first part, 
and Polly Dial, of Robeson County and State of Kor th  Carolina, of 
the second p a r t ;  

Witnesseth: That  the said party of the first part, in consideration of 
five hundred dollars to him paid by said party of the second part, the 
receipt of which is hereby acknowledged, ha  bargained and sold and 
by these presents doth bargain, sell and convey to said 
and her heirs and assigns, a certain tract or parcel of land in 13acli 
Swamp Township, Robeson County." (The land was properly de- 
scribed.) 

"To have and to hold the aforesaid tract and all privileges and ap- 
purtenances thereto belonging, to the said party of the second part, his 
heirs and assigns, to her only use and behoof forerer. And the said 
party of the first part covenant that  he is seized of said premises ill 
fee, and has right to convey the same in fee simple, that the same are 
free and clear from all encumbrances, and that  he mill va r r an t  and 
defend the said title to the same against the lawful claims of all persons 
whomsoever. 

I n  testimony whereof, the said John Dial has hereunto set his hand 
and seal the day and year above written. John (his mark)  Dial. (Seal.)" 

Polly Dial, the grantee in  said deed executed and delivered to the 
plaintiff a deed of trust on the land for the purpose of securing a note 
which became due and payable on 1 Sovember, 1931. Default occurred 
111 the payment of the indebtedness and the land mas duly and properly 
sold a t  public auction in accordance with the terms of the deed of trust, 
and the plaintiff became the purchaser and receired a trustee's deed 
for the property on 22 July,  1932. Thereafter on 5 December, 1933, 
the defendant agreed in  writing to purchase the land from the plaintiff 
and the plaintiff agreed to convey to the defendant for a stipulated sum, 
but when the plaintiff tendered a proper deed the dcfendant refused 
to accept the title and to pay for the land upon the ground that the 
deed from John  Dial to Polly Dial  was defective in that  the name of 
the grantee did not properly appear therein. 

The  tr ial  judge held that  the deed conveyed a fee-simple title to 
Polly Dial and "that the Prudential Insurance Company of America 
is now the owner of said lands in fee simple, and the deed tendered the 
defendant by plaintiff on 2 January,  1934, would convey a fee-simple 
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title t o  said l and  to the  defendant Allen A. H u n t .  I t  is  fu r ther  ordered 
t h a t  the  defendant  be required to t a k e  the  property and p , ly  the purchase 
price a s  stipulated." 

F r o m  the  judgment so rendered t h e  defendant appealed. 

McLean & Stacy for p la in t i f .  
Robert E.  Lee and W .  Osborne Lee for defendant. 

BROGDEN, J. T h e  judgment rendered i s  ful ly  supported by Brown v. 
Brown, 168  N. C., 4, 84 S. E., 2 5 ;  Ya te s  ?;. Ins.  Co., 173  N .  C., 473, 
92 S. E., 356, a n d  Boyd v.  Campbell, 192 N .  C., 398, 135 S. E., 121. 
I n  t h e  Boyd case, supra, the  Cour t  s a i d :  "Whatever the  former doctrine 
may have been the  courts do not now regard with f a ~ x  the  applica- 
tion of such technical rules as  will defeat the obvious intent ion of the 
parties to  a deed, i t  being a n  elementary rule  of construc:tion t h a t  their  
intention as expressed i n  the  deed shall prevai l  unless t is  repugnant  
t o  the terms of the  g ran t  o r  is  i n  conflict with some canon of construc- 
tion or some settled rule  of law." 

Affirmed. 

SCHEKCK, J., took no p a r t  i n  the  consideration or  decision of this case. 

STATE v. THOMAS KLUTTZ ASD OTIS R0RI:E. 

(Filed 20 June, 1934.) 

1. Husband and Wife B +Wife held not competent to testify against 
husband in this prosecution for felonious burning. 

One of defendants was charged with having feloniously set fire to a 
dwelling-house, C. S., 4245, and the other defendant with having felo- 
niously procured the first defendant to commit the crime. C. S., 4175. 
The wife of the second defendant was permitted to testify in corrobora- 
tion of another witness as  to the origin of the fire and to further testify 
as  to matters tending to incriminate her husband. Held,  the wife was 
not competent to testify against her husband in the prosl?cution, and the 
admission of her testimony entitles him to a new trial. C1. S., 1802. 

2. Criminal Law G e-Testimony held incompetent under the hearsay 
rule. 

Defendant n a s  charged with having feloniously set fire to a dwelling- 
house. C. s., 4175. -4 deputy Insurance Commissioner testified that the 
sheriff said that defendant said he had set fire to the house, although 
the witness's written memorandum made a t  the time omitted any refer- 
ence to the statement. This testimony was not in corroboration of the 
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sheriff, who testified a t  the trial. Held, the testimony was incompetent 
as  hearsay, it not being in corroboration of, or tending to impeach the 
testimony of the sheriff. 

3. Same: Evidence H a-Definition of hearsay evidence. 
Hearsay evidence is evidence which depends for its probative force, 

in whole or i n  part, upon the competency and credibility of some person 
other than the witness, and is incompetent, except for well recognized 
exceptions to the rule, since the declarant does not speak under the sanc- 
tion of an oath and is not subject to cross-examination, and a defendant 
in a criminal prosecution is entitled to have the essential facts proved in 
his presence by witnesses duly sworn and qualified. 

4. Same--Statements alleged to have been made by a witness are incom- 
petent when they do not impeach or corroborate him. 

As a general rule statements alleged to have been made by a witness 
to \vhich he does not testify, a r e  incompetent as  hearsay unless they 
tend to impeach or corroborate him, hearsay evidence being incompetent 
to establish any fact which is susceptible to proof by testimony of the 
witness speaking of his own knowledge. 

SCHENCK, J., took no part in the consideration or decision of this case. 

APPEAL by  defendants f r o m  Sfaclc, J., a t  September Term,  1933, of 
ANSON. 

Cr imina l  prosecution tried upon  indictment charging the defendant, 
Thomas  Kluttz, the owner of a dwelling-house, wi th  hav ing  feloniously 
procured h i s  codefendant, Otis  Rorie, to  burn  said dwelling-house, con- 
t r a r y  t o  the  provisions of C'. s . ,  4175; and  also charging the  defendant, 
Ot i s  Rorie, with having feloniously set fire to and  burned said dwelling- 
house, contrary to  the provisions of C. s . ,  4275. 

T h e  evidence on behalf of the  S t a t e  tends to show the  gui l t  of both 
defendants a s  charged i n  t h e  bill of indictment. Fayola  Klut tz ,  20-year- 
old daughter  of the  defendant, T h o m a s  Klut tz ,  testified to the  corpus 
delicti  and  to circumstances sufficient to establish the gui l t  of Otis Rorie. 
There  was  other  evidence tending to connect Thomas  Klu t tz  with t h e  
felony a s  a n  accessory before t h e  fact.  

Over objection, the wife of Thomas  Kluttz, a s  a witness f o r  the  State ,  
mas allowed t o  corroborate al l  tha t  her  daughter  h a d  said i n  regard t o  
the  origin of t h e  fire; and  f u r t h e r :  "Tom had  lnored everything out  
of the house. I a m  not mad  with Rorie. T o m  K l u t t z  is the  one. . . . 
I a m  not  pleased with Tom. . . . Before Toni  and  I separated, h e  
offered to  make  me a deed t o  t h e  house t h a t  was burned on condition 
t h a t  I sign t h e  separation deed." 

W. A. Scott,  S t a t e  Deputy  Insurance  Commissioner, a witness fo r  t h e  
State, was allowed t o  testify, over objection, t o  a conversation he  had  
with deputy sheriff W. C. Mangum a s  follows: "Mangum said t h a t  
R o r i e  said he got  the  kerosene oil a n d  .that he  carr ied i t  u p  t o  the  



725 I N  T H E  SUPREME COURT. [206 

Kluttz place and set the house on fire. I wrote down Mr. Manguni7s 
statement." Cross-examination: "XIy recollection is that  Mr. Nangum 
told me that Rorie said he set fire to the house, but t h ~ t  is not in the 
statement of Mr. Mangum." 

Verdict: Guilty as to both defendants. 
Judgment :  Three years on the roads as to both defendants and in 

addition the dcfcndant Kluttz to pay a fine of $100 and all the costs. 
The defendants appeal, assigning errors. 

Aftorney-General  B r u m m i f t  and Assistant ,4fforney-General Seawell 
f o ~  tht? S f a f e .  

Robinnon, P ~ u e f f e  & Caudle and X c L e n d o n  and C ' o ~ i n g f o n  for tle- 
fenclaiits. 

STACY, C'.  J., aftcr stating the  case: The wife of the defendant 
Kluttz was not competent to gire evidence against her husband, in a 
prosecution like the present, C. S., 1802, and i t  n a s  t r ror  as to hinl 
to permit her to do so. 8. c. d s h u ~ e l l ,  193 N. C., 399, 137 S. E., 174; 
S. 1%.  Reid ,  178 N. C.,  745, 101 S. E. ,  104; 9. c. B a b y ,  121 K. C., 682, 
25 S. E., 490; N. v .  H a d i s o n ,  94 N .  C., 885. See, also, S. v, b'pivey, 
151 AT. C., 676, 65 S. E., 995, and S. c. C'o.c, 160 K. C., 846, 64 S. E., 
199. 

I t  n a s  also error, vhich entitles the defendant Rorie to a new trial, 
to pernlit the nitness Scott to testify that  Mangum s a i l  Roric said he 
set the house on fire. This was hearsay arid did uot corroborate J langum 
who testified a t  the trial. Exidence is termed hearsay nlien its probatlye 
force depends in n l ~ o l e  or in part  upon the competer~cy and credibilitj 
of sonic person other than the witness from whom the i~iformation 1s 
sought; and suc~h eridence, nit11 certain recognized exceptions not pres- 
ently applicable, is uniformly held to be illcompetent, the declarant 
not har ing  spoken under the santztion of an oath a l ~ d  not having suh- 
rnitted to cross-csamiiiatioii. 8. c. Lassiier, 191 S. C., 210, 131 S. X., 
677; 8. v. Collins, 169 N. C., 15, 126 S .  E., 9'3; S. z>. S e f z e r ,  198 S. C., 
663, 133 S .  E., 118; S .  7%. hy~rnrnons, 198 X. C., 599, 132 S .  E., 774; 
A'. P .  A'pr!ngs, 154 N. C., 768, 114 S.  E., 851 ; 8. c. C I ~ L  T C ~ ,  192 I N .  C., 
63 j ,  135 S. E., 769; 8. c. Lune,  166 S. C., 333, 81 S .  E. 620; 17uung e. 
S f e i r s a ~ f ,  191 AT. C., 297, 131 S .  E., 735; C'ltantll~r c. Jone5, 173 1. C., 
427, 92 S. E., 145;  Iii~lg 1 ) .  U y n u m ,  137 N. C., 491, 49 S. E., 955; 
Snziilr 7). Ilfoore, 149 N. C., 185, 62 S .  E., 892. 

IIcarsay ex idclic~c is inconlpcteat to estnb1l.h any spccific fact. nh ic l~ ,  
ill its nature, lq susc~ptible of bring p1-oved by n i t l i r ssc~~ n h o  sl~cali 
from their on11 lr~ionlrtlge. Y .  2.. I laynes,  71 S. C.. 79. I t  is a general 
prilieiple in thc lax of evidence that the gra\amen of a11 intlictnient, 
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or complaint,  qought to be s h o n n  against a par ty,  ought to Iw proTed iu  
l ~ i s  preseilce bj- witnesses d u l y  srrorrl and qualifirtl to tell t h ~  t l n t h .  
S a f t e m h i f e  c. Ilicku, 44 S. C., 10.5. 

- \n i rnad~ erring on thc  subject i n  Jirnirt Queen tC. ( h / / ( I ?  1 % .  Ilt71)i~icrrl, 
11 I-. S.. 290, ('hief Jus f i rp  JIa1.dc111, dclivwinp thc opinioli of the 
Court ,  said : ( ' I t  n as 7 cry  justly ohserl ed hg a p w a t  jnclgc, that  'all 
questions u l ) o i ~  t h e  rules of er itleilce a r e  of ~ i m t  i i n l m r t a i ~ ( ~  to all or(lcr. 
and  degrees of n v n :  our  l i ~ w ,  our  liberty, and  our  prolwrty arc. all  
conceriied i n  the  support of these rules, nl l ich Ilave heell rnaturctl 1ty 
tlie nisdoiil of agrs, slid a r e  now revered f r o m  their  ant iqui ty arid the 
good sense i n  ~ ~ h i c l i  they a r e  founded.' 

"One of t1ie.c. rules is, tha t  '1lear.ay' evidence is in  its on11 nature 
inatll~lissible. T h a t  this species of testimony suppo<m ~ o m e  bctter testl- 
rilolly uhiel i  might  be atltluced ill tlie par t icular  case, i* uot thc sole 
ground of i t s  exclusion. I t s  intr insic  n ~ a k n e s s ,  i ts i i~corlil)etc~i~cy t o  
satisfy the m i ~ d  of the exs tence  of thc  fact ,  and  the f rauds  TI llicll n i ~ q l l t  
he practiced uridcr i ts  c o ~ c r ,  combine to  support  thc rule  t h a t  Ilc:~rray 
ericlelxe is  totally inadmissible. 

"To tliis rule there a r e  sornc escept io~is  which a r e  said to  be :IS old 
us thc rule  itself. These a re  cases of pciligrce, of p w s c  riptron of cmicim, 
and i n  some c a w  of iioutrtlury. There  a r c  also matters  of general am1 
public history nllicli m a y  bc rrceived ~ i t h o u t  t h t  ful l  proof nlllc~li i i  
neceb,ary for  the  ( stablishmelit of a p r i ~ a t e  fact." 

T11i.: casr afford, a s t r ~ l r i n g  lllust~.ation of the rvisdoln of the rulc 
which esrludes heariay.  X a n g u m  as a ni tness  f o r  the S ta te  did not 
quote Ror ic  as  a y l r l g  lie set the  h o m e  on fire, but  Scott tcstifii,i: this iz 
n l ia t  X ~ n g i m 1  told h im Ror lc  said, t l ~ o u g h  the n r i t t c n  inemorar~tlunl 
made a t  the tirnc omits a n y  rcferrnce to this  quotation. E ~ i t l ( m t l y  
a ~ ~ u t h e r  c a v  of '.The Thrcc  Rlacli Crons." (Jehu Byron.)  

T l ~ e  g e ~ i w a l  ru le  i\, t l ~ a t  s ta tenwl t s  alleged to haxe bee11 inatle hy a 
nitiless, n l n c h  ilcithtr cwrroborate ~ i o r  impeach h im and  ahout 11 hich he  
doe, not testify wllile on the stand, a r c  inadmissible as  I~earqay. Rr.nrli~c/ 
2'. R. R., 126 K. C., 733, 36 S. E., 1 8 1 ;  H a r d i s f ~ r  P .  12ic7zartison, 169 
X. '2.) 136, 85 S. E., 304; S o z r c ~ l l  L .  Basnighf, 185 S. C'., 142, 116 
S. E., S T .  Both  tlefeilclants a r e  entitled to  a new tr ia l .  It is so 
ordered. 

S e w  tr ia l .  

SCHEKCI;, J., took no par t  ill the consideration or decision of tliis case. 
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m'. S. WINDSOR, ADMINISTRATOR OF THE ESTATE OF JOHN McVAY, v. 
F A N N Y  McVAY, UNMARRIED, ET AL. 

(Filed 20 June, 1934. ) 

Courts A d-Docketing fee of two dollars is  not required in appeal from 
clerk of Superior Court to the judge thereof. 

Where an appeal is taken from an order of the clerk of the Superior 
Court to the judge thereof, C. S., 633, 635, the judge has jurisdiction by 
mandate of C. S., 637, and no "docketing" in a technical :sense is involved, 
and C. S., 7880(88),  requiring a tax of two dollars for "docketing" an 
appeal from a lower court in the Superior Court does not apply, nor is the 
clerk a "lower court" to the Superior Court with respeci, to appeals, and 
t h ~  judge acquires jurisdiction without the payment of the  tax. 

SCHER'CK, J., took no part in the consideration or decision of this case. 

CIVIL ACTION, before Alley, J., at  February Term, 1934, of ROCK- 
INGHAM. 

The defendants made a motion before the clerk of the Superior Court 
to set aside an  order of sale to make assets and to vacate the  letters of 
administration issued to the plaintiff. The  clerk refusec to vacate said 
letters and the defendants appealed to the judge. Wher the  cause was 
heard by the judge the plaintiff moved to dismiss the appeal upon the 
ground that  the two-dollar docketing tax  required by :,tatUte had not 
been paid. The  trial judge found that  the tax had not been paid and 
decreed "that the said appeal was, therefore, not properly docketed and 
not properly in the Superior Court, it  is now, therefore, ordered, ad- 
judged . . . that  the appeal . . . from said judgment be dis- 
missed," etc. 

From the foregoing judgment the defendants appealetl. 

Glidewell d? GZPY~L  and P. T .  Stiers for plaintiff. 
SAa7p d Sharp for defendants. 

BROGDEN, J. This is a two-dollar case raising the question as to 
whether the clerk of the Superior Court is a "lower court7' within the 
purview of C. S., 7880(58), Michie's Code, 1931. 

This statute provides that  upon "docketing an appeal from a lower 
court in the Superior Court, the plaintiff or appellant shall pay a tax 
of two dollars," etc. 

The Constitution of this State empowers the Generzl Assembly to 
allot and distribute the residue of judicial power amon: the constitu- 
tional c+ourts or those "which may be established by law," and "provide 
also a proper system of appeals," etc. Hence the right of appeal is a 
constitutioiial right. Carl the General Assembly tax this right ? 

Morrxover the Constitution specifies the subjects of taxation. I s  the 
right of appeal included within these subjects? 
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These might be considered ponderous constitutional questions thrown 
into the judicial hopper by two dollars. The various Law Reviews, if 
so minded, might elucidate these matters with formidable learning. 

However, for present purposes it is only necessary to navigate shal- 
lower waters. 

The statute C. S., 7880(88), imposes a tax of two dollars upon 
"docketing" an  appeal from a "lower court." 

C, S., 633, provides an  appeal from the clerk to the judge, and C. S., 
635, provides that the clerk shall prepare the papers and shall "send 
such statement . . . by mail or otherwise to the judge," etc. When 
the judge receives the papers, i n  any manner, he "has jurisdiction," by 
mandate of C. S., 637. No  "docketing7' i n  a technical sense is involved 
in the process and hence no tax is demandable. 

Furthermore, the clerk is not a '(lower court" to the Superior Court 
with respect to appeals. While he has original jurisdiction in some 
matters and in the decision thereof may be considered a separate 
tribunal, nevertheless, all his power is delegated by virtue of his office 
as clerk of the Superior Court. See In, re Estate of Wright, 200 N. C., 
620, 158 S.  E., 192; Uardy v. Turnage, 204 N .  C., 538, 168 S.  E., 823. 

A clear statement of the law is made by McIntosh in  North Carolina 
Practice & Procedure, page 63, section 65, as follows: "The clerk of the 
Superior Court has two distinct functions, and appeals may be taken 
from his action in  either case. As clerk of the court, he keeps the 
records of the court, issues writs, passes upon questions of pleading and 
practice, and in  certain cases may render judgments; and in all such 
cases, which are properly pending in the Superior Court, his action as a 
subordinate officer of the court i s  subject to review by the judge. 

"As a department of the Superior Court, the clerk has jurisdiction 
to hear and determine certain cases which do not come before the judge 
in the first instance, such as matters of probate and special proceedings; 
and i t  became necessary to determine whether the appellate jurisdiction 
in  such cases was derivative, as in appeals from other courts. . . . 
To prevent the confusion thus arising in different departments of the 
same court, it was enacted in 1887 that, when any case begun before 
the clerk is, 'for any ground whatever,' sent before the judge, he may 
proceed to hear and determine all matters in controversy, or may, in 
his discretion, remand the case to the clerk. By reason of this statute, 
i t  is held that the  appellate jurisdiction is not derivative in any case, 
even when the clerk had no jurisdiction, but the case is still in the 
same court for review and for such other action as may be necessary." 

Reversed. 

SCHENCK, J., took no part  in the consideration or decisbn of this case. 
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L. 11. MILLER, EXECUTOR OF THE ESTATE OF J. H. MILLICR, DECEASED, V. 

MRS. EUGENIA SHORE AND HUSBAXD, WALTER A. SHORE; WIL- 
LIAM F. MILLER AID WIFE, LUCY XILLER; MRS. BISRTIE MILLER, 
L. ;\I. MILLER A N D  WIFE. h1AUDE E. MI1,LER; MRS. EMMA E. MIL- 
LER, HEIRS OF J .  H. MILLER, AR-D JOHN J. INGLE, TRUSTEE, AR-D DR. 
E. F. STRICKLAND. 

(Filed 20 June, 1934.) 

Mortgages H &Executor may not restrain foreclosure of mortgage on 
testator's land pending sale of land to make assets. 

An executor may not restrain the foreclosure of a deed of trust esecuted 
by his testator prior to his death upon the executor's pe ition for sale of 
the lands to make assets, when by the terms of the deed of trust the 
trustre is authorized to advertise and sell the lands, the right of the 
trustee to sell the lands being contractual, and the sale by the trustee 
being subject to the provisions of chapter 275, Public L a n s  of 1933. 

 PEAL f r o m  Rill, J., a t  1 6  -1pril Term,  1934, of FORWTII. Rercrsed. 
P a r t  of the  judgrnerit of t h e  court  below is as  follows ' ( I t  is f u r t h e r  

c o r ~ s i d m d ,  ordered, and  adjudged by this  court t h a t  the  said J o h n  J. 
Inglc, trustee, arid the said D r .  E. F. Strickland, their  :)errants, agents 
and  employees, be a n d  they a r e  hereby enjoinctl and  restrained froru 
selling, o r  offering f o r  sale, the real  estate described i n  tbrx petition under  
the deeds of t rust  executed by J. 11. l l i l l c r  and  wife, E r n m a  E. Miller, 
to  J o h n  J. Ingle,  trustee fo r  D r .  E. F. Str i rkland,  and  recorded i n  thc  
office of the register of deeds of Forsy th  County, N o r t h  C'arolina, ill 

Book S o .  256, of deeds of t rust ,  a t  page 2, arid Book So. 206, of deeds 
of t rust ,  a t  page 161." 

T h e  only mate r ia l  exception antl assiglinierlt of e r ror  made  by defend- 
ants, J o h n  J. Irlglr, trustee, mid E. F. Strickland, is the s igning of the  
judgnwnt by t h e  court  below. T h e  mater ial  facts  will be set fo r th  i n  
t h e  opinion. 

TI'. 7'. TT'ilson for plaintif, L. -11. Jlzl lei- ,  ~ X P L Z L ~ O ~ .  

Ingle d RucX.pr for defcndanfs, John J .  Inqlp, I ~ z I s ~ ~ c ,  and E.  I;'. 
Sfricliland. 

C ~ a n m o s ,  J .  T h e  mater ial  facts  a r e  as  follows: 011 25 J a n u a r y ,  
1920, the  plaititiff's testator a n d  h i s  wife  b o r r o ~ w d  $:.000 f r o m  t h e  
defc~i t lant  Stricklarid antl executed a deed of t r u i t  conr-tying 123 acre? 
of fa rn i  laild to tlie defendant Ing le  to  secure the  p a y t n ~ i i t  of tlic loau 
one -car af ter  datc. Tllc deed of t rust  was  duly record~t l .  T h e  teqtator 
died oil I f  May, 1954, l ea r ing  a  ill devisi tg  tlie f a n n  lands to his 
childrpn, among ~ r h o ~ n  is I,. 11. hfillrr,  the plaintiff antl ~ ~ x e c u t o r  of the  
will. 1':rymcwts aggregat ing $430 a r e  al l  thc tlcfendant Str ickland h t ~ s  
reccirctl since t h e  datc  of t h e  loall. T h e  last payment made  by the 
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MILLER ti. SHORE. 

testator was a payment of $200, made on 20 April, 1931. The plaintiff, his 
son and now executor of his will, made four payments of $85.00 each 
during the period from the first payment on 7 November, 1936, to 
the last payment on 27 March, 1933. The debt, with accrued interest, 
as  of 15 September, 1933, was $5,871.67. Trustee Ingle, on 3 December, 
1933, began to advertise the lands for sale at foreclosure on 2 January,  
1934. On 29 December, 1933, tlie executor filed a petition with the 
clerk of the Superior Court for authority to sell the lands for assets to 
pay debts, and prayed for an order restraining the defendants Ingle anti 
Strickland from selling the lands a t  foreclosure. Such an  order was 
issued on that  day by the clerk and made permanent by the clerk on 
19 February, 1934. On appeal to the judge of the Superior Court, the 
court signed a r d  entered the judgmcnt as appears of record. 

We think i t  immaterial to  consider what cliscretionary poncrs the 
court below had on appeal to the Superior Court. T h e  obligation secured 
by deed of trust was a coxtract between the parties. 

I n  Leah. v. Armfield, 157 S. C., 625 (628), speaking to the subject, 
this Court said:  "It nonhere appears in the record that ( 'haw Bore11 
conse~ited to the procedure in which she ~ m s  made a party or n a i w d  
any right. This  being so, from the facts found by tllc court below as a 
matter of law, we think that the restrainil~g ordcr ought not to have 
been granted. I f  subsequent j u d g m ~ a t  creditors or litipnuts o~ er rllc 
equity of redemption could 'tie up' a first mortgage a t ~ d  effect ~ t s  terms, 
it would seriously impair a legal contract. I t  may be 'hard mcasurt.' 
to sell, but this is unlrersally so. The  mortgagee has a right to h a ~ e  
her contract enforced under the plain terms of the mortgage. To hold 
othernise would practically uullify the p rewl t  system of mortgages 
and ciecds in tr.uit on land, so generally usctl to secure i~ldcbtetlness and 
seriously hamper business. Those interested in the equity of redemption 
have the right of paying off the first lien nlleri due. Tl'c car1 wc no 
equitable ingredient in the facts of this case. Tllc mortgage i ~ .  not a 
'scrap of paper.' I t  is a legal contract that the parties are bound by. 
The courts under their equitable jurisdiction, where tlie a m o u ~ ~ t  is due 
and ascertained-no fraud or iniitake, etc., alleged-ha~e no poner to 
impair the solemn ilistrumrnt directly or indirectly by nullifynig the 
plain provisions by restraining the salc to be made untlcr tlic t c r~ns  
of the mortgage." 

The trustee, when he  sell., has to do so ill aecortlanre with C. S., 
2591. The  statute. Public L a m ,  1933, chapter 275, is applicable atld 
held constitutional in Tl'olfz L..  Safe D c l ~ o s i f  C'o., ax te ,  239;  ; l l ~ . E a ~ ~ t l c r  
v. U q d ,  204 S. C., 103; T17hitcrXer. u .  Chase,  ant^, 33.3; 1 i o p X l 1 z ~  i s .  

Szisain, anfe, 439. For  tllc reasons g iwn,  the jutlgnmlt of tlw court 
below is 

Reversed. 
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CARRIE GORDON v. JOHN FREDLE AND DOCK T'AUGHN. 

(Filed 20 June, 1934.) 

Limitation of Actions B bIgnorance that defendants were authors of 
slander does not affect running of statute of limitations. 

An action for slander begun more than six months after the publica- 
tion of the alleged defamatory words is barred by the slatute of limita- 
tions, C. S., 444, the right of action accruing from the date of publication, 
regardless of the fact that it is begun within six mmths from the 
disrovery by plaintiff that defendants were the authors thereof. 

APPEAL by plaintiff from S h a w ,  E m e r g e n c y  J u d g e ,  at  ,January Term, 
1934, of SURRY. Affirmed. 

This is an action to recover damages for slander. The defendants, in 
their answer, deny the allegation in  the complaint that  they published 
the defamatory words as alleged therein, and plead the six months 
statute of limitations. 

The evidence for the plaintiff tended to show that during the year 
1923 or 1924, the defendant, Dock Vaughn, a t  the request of the de- 
fendant, John  Fredle, wrote and addressed to  the husband of the plain- 
tiff, letters containing the defamatory words alleged in the complaint; 
and that these letters were received by the husband of the plaintiff 
through the mail. The  letters were anonymous and were read to the 
plaintiff and her husband, who are unable to read, by  heir son. The 
plaintiff was deeply distressed when her son read the defamatory words 
colitairied in the letters, and was greatly humiliated by tlle false charge 
made against her. She did not discover that  the defendants were the 
authors of the letters received by her husband, until some time in 
December, 1928. This  action was begun on 29 February, 1929. 

At  the close of the evidence for the plaintiff, upon the intimation 
of the court, tha t  on the facts shown by all the evidence, he would in- 
struct the jury that  the action having been begun more than six months 
after tlle cause of action alleged in the complaint accrul:d, was barred 
by the statute of limitations. 

The plaintiff excepted, submitted to a judgment o '  nonsuit and 
appealed to  the Suprerne Court. 

E. C.  B i ~ v e n s  a n d  Car ter  & Car ter  for plaintif f .  
E'olger & Folger  a n d  W .  R. B a d g e t f  for defendants .  

COKNOR, J. The cause of action alleged in the complzint accrued a t  
the date of the publication of the defamatory words, whic'h the plaintiff 
contends are actionable per se. 37 C.  J., 1 7 ;  17 R. C. L ,  372. 
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A11 the evidence shows that the said defamatory words were published 
in 1923 or 1924, and that  the action was begun on 19 February, 1929. 
The  action was not begun within six months after the cause of action 
accrued, and for that  reason is barred by the statute of limitations. 
C. S., 444. 

I t  is  immaterial that  the action was begun within six months after 
the plaintiff discovered that  defendants were the authors of the letters 
containing the defamatory words. Blount v. Parker, 78 N.  C., 128, 
Fox v. Wilson, 48 N .  C., 486. There is no provision in the statute that  
an  action for slander can be maintained if begun within six months 
from the date of the discovery by the plaintiff that  the defendant was 
the author of the slander, where the slanderous words were uttered or 
published more than six months prior to the commencement of the 
action. There was no error in the judgment of nonsuit. The  judgment is 

Affirmed. 

STATE v. WILLIE CROCKETT. 

(Filed 20 June, 1034.) 
Criminal Law L e- 

The jury's verdict on controverted issues of fact in this prosecution 
for murder is upheld, there being no error in the trial of the cause or in 
the charge of the trial court to the jury. 

APPEAL by defendant from Clement, J., at  December Term, 1933, of 
FORSYTH. 

Criminal prosecution tried upon indict~nent charging the defendaiit 
with the murder of one Patsy Crockett. 

Verdict: Guilty of murder in the first degree. 
Judgment : Death by electrocution. 
The defendant appeals, assigning errors. 

Attorney-General Brummift and Assistant Attorney-General Seawell 
for the State. 

Xangum Turner for defendant. 

STACY, C. J. There is evidence on behalf of the State tending to show 
that  on 29 August, 1933, the defendant shot and killed his wife, Patsy 
Crockett, under circumstances indicative of a mind fatally bent on 
mischief arid a heart devoid of social duties. The  defendant and his 
wife had been separated for some time, the latter having gone to live 
with her mother. On the day of the homicide, the deceased was ironing 
in the dining room of her mother's house when the defendant appeared 
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on the porch and demanded that  she come out. Upon her refusal to 
obey this command, the defendant shot her three times. The  deceased 
ran o w r  to the home of a neighbor, where she was p u r s u ~ d  by the 
defendant and there shot the fourth time. She was horribly wounded, 
and later died from the effects thereof. 

The defendant, on the other hand, testified that  the deceased stabbed 
him with an ice pick; that he found a strange man with her who tried 
to burn him with an i ron;  and that  his wife got a gun and he was 
trying to take this from her when she was shot. H e  had no recollection 
of pursuing her across the street. 

The case was submitted to the jury under a full and ample charge. 
T u o  exceptions mere entered to  the exclusion of evidence. One was 
later abandoned and the other cannot be sustained. Sewra l  exceptions 
were also taken to the charge, but a careful perusal of it leares us with 
the impression that  they are without substantial merit. I n  short, while 
a very important one, the case presented little more than controverted 
issues of fact, ant1 was tried without error by a careful and painstaking 
judge. The verdict and judgment will bc upheld. 

Ko error. 

STATE V. J. CLYDE RAP. 

(Filed 20 June, 1934.) 

1. Criminal Law L d-Service of objections and exceptions to defendant's 
statement of case must be macle within time to be availing. 

Where defendant duly serves liis statement of case on appeal the 
servicae by the solicitor of exceptions and objections thereto after the 
expiration of ten clays renders the service of sue11 exce1,tions arid objec- 
tions nugatory in  the absence of an extension of time o -  wairc,r, ('. S., 
643, and dcfcritlant's statement becomes the statcmrnt of case on appeal. 

2. Same-Duty of court to  find facts where controversy exists as  to time 
for service of exceptions to case on appeal. 

Where there is :I controrersg as to vhetlier exception% to defendant's 
statement of c a v  011 a1)peal mere s e n  cd \\ithill the time fixed or allowed, 
or service within suili time waived, it is the duty of t11,. trial court to 
find the facts, hear motions and enter appropriate orders. 

3. Embezzlement I3 c-Admission in evidence of pleadings in civil actions 
against defendant in proswution for embezzlement held error. 

In a prowcution for embezzlement the admission in evidence over 
defendant's objection of pltwlingq ill  c i ~ i l  actions acainsl defendant, in- 
ro l l i ng  the funds he is alleged to hare embezzled, is erront,ous. C. S., 533. 

APPE.~L by defendant from Devin, J., at  December Term, 1033, of 
ORAKGE. 
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Criminal prosecution tried upon indictment charging the defendant 
with embezzlement. 

Verdict: "Guilty thereof in the manner and form as charged in the 
bill of indictment." 

Judgment:  Imprisonment in the State's prison for a term of three 
years. 

Defendant appeals, assigning errors. 

Attorney-General Brummif t  and Assistant Attorney-General Seawell 
for the State. 

L. P. .McLendon and S. M.  Gattis for defendant. 

STACY, C. J. The trial was held at the December Term, 1933, of 
Orange Superior Court, which convened 11 Dekeinber. An appeal was 
prayed and notice duly given. Within fifteen days thereafter, to wit, 
on 23 December, the defendant made out and served his statement of 
case on appeal. On 6 Janua ry  following, the solicitor prepared and 
served exceptions or objections to the defendant's statement. This was 
too late in the absence of any extension or waiver of time. C. S., 643. 
S o n e  appears of record. Hence the defendant's statement became the 
statement of case 011 appeal. S. v. Humphrey, 186 S. C., 533, 120 
S. E., 85;  S. v. Price, 110 S. C., 599, 15  S. E., 116; Texas C'o. v. Fuel 
C'o., 199 K. C., 482, 154 S. E. ,  829; Barrus v. R. R., 121 S. C., 504, 
28 S .  E., 187; Carter v. Bryant, 199 N. C., 704, 155 S. E., 602. 

Objections to appellant's statement of case on appeal, not served 
within the time fixed by statute (10 days after service of appellant's 
case), by order of court, or by agreement of counsel, may be disregarded 
as unavailing or nugatory. Smith z.. Smith,  199 N. C., 463, 184 S. E. ,  
737; Cummings v. Hoffman, 113 N. C., 267, 18 S. E., 170. 

Of course, where there is a controversy as  to whether the exceptions 
were s e r v ~ d  within the time fixed or allowed, or service within such time 
waived, it is the duty of the trial court to find the facts, hear motions 
and enter appropriate orders thereon. S m i f h  11. Smith,  supra; Holloman 
v. Holloman, 172 S. C., 835, 90 8.  E., 10 ;  Barrus c. R. R., supra. But 
here, there are uo controverted facts. Pruitf  a. TT700d, 199 3. C., 788, 
166 S. E. ,  116. 

I t  appears in appellant's statement of case on appeal that  certain 
pleadings in civil actions brought against the defendant, involving the 
funds he is alleged to have embezzled, were offered in evidence, over 
objection, as proof of the facts admitted or alleged therein. This was 
in violation of the statute, C. S., 533, and entitles the defendant to a 
new trial. S. z.. Dula, 204 N .  C., 535. I t  is so ordered. 

New trial. 
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STATE v. CLYDE FERRELL. 

(Filed 20 June, 1934.) 

1. Criminal Law L -No appeal lies from discretiona.ry determination of 
motion for new trial for newly discovered evidence. 

KO appeal lies from the discretionary ruling of the trial court denying 
a motion for a new trial for newly discovered evident?, and especially 
is this true of a motion therefor in a criminal action a t  :he next succeed- 
ing term of the Superior Court after affirmance of the judgment by the 
Supreme Court, since motions for a new trial for newly discovered evi- 
dence in criminal cases may not be made in the Supreme Court. 

2. Criminal Law L b-- 
Application for order allowing defendant to appeal in forma pauperis 

held improvidently entered under authority of Powell v. Xoore,  204 
N .  C., 654. 

APPEAL by defendant from Small, J., at February 'Term, 1934, of 
DCRHAM. 

At the March Term, 1933, Durham Superior Court the defendant 
in the above entitled cause was tried upon an indictmeni charging him, 
and two others, with the murder of one Thaddeus Tilley, which resulted 
in a conviction and sentence of death. The defendant ,ippealed to the 
Supreme Court. The  judgment was affirmed in an  opinion filed 10 
January,  1934. S.  v. Ferrell, 205 N. C., 640. 

At the next succeeding term of Durham Superior Court following 
affirmance of the judgment on appeal, the defendant lodged a motion 
for a new trial on the ground of newly discovered evidence under au- 
thority of S. v. Casey, 201 N .  C., 620, 161 S. E., 81, and S.  2;. Starnes, 
97 N.  C., 423, 2 S .  E., 447. The motion was duly considered and denied. 

From this ruling the defendant gave notice of appeal and was allowed 
to prosecute the same i n  forma pauperis. 

Attorney-General Brummitt and Assistant Attorneys-General Seawell 
and Bruton for the State. 

L. I'. McLendon, W .  S. Lockhart, A. A. McDonald ana' 111. 111. Leggett 
for defendant. 

STACY, C. J. We have held in a number of cases thai no appeal lies 
to this Court from a discretionary determination of an application for a 
new trial on the ground of newly discovered evidence. S. v. Edwards, 
205 N .  C., 661; 8. v. Riddle and Huffman, 205 N .  C., 591; S.  c. Lea, 
203 N .  C., 316, 166 S. E., 292; S. c. Shipman, 203 IT. C., 326, 166 
S. E., 298; S. v. Davis, 203 N.  C.,  327, 166 S. E., 297; S. v. Rhodes, 
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203 N. C., 329, 166 S. E., 299;  S, v. Moore, 202 N .  C., 841, 163 S. E., 
700;  S. v. Griffin, 202 N .  C., 517, 163 S. E., 457;  S. v. Cox, 202 X. C., 
378, 162 S. E., 907;  8. v. Lambert ,  93 N .  C., 618; Crane v. Carswell, 
204 N.  C., 571, 169 S. E., 160;  Carson v. Dellinger, 90 N .  C., 226;  
Holmes  v .  Godwin,  69 N .  C., 467;  T7est v. Cooper, 68 X. C., 131. 
Especially is this  so i n  cr iminal  cases where such applications a r e  not 
originally entertained i n  the appellate court.  S. v. Casey, 201 N. C., 
620, 1 6 1  S. E., 81. 

I t  also seems tha t  the order allowing the  movant, o r  petitioner, to  
appeal  in forma pauperis was improvidently granted. Powel l  u.  Hoore,  
204 N. C., 654, 169 S. E., 281. 

Appeal  dismissed. 

STATE v. J. TV. HOLLINGSWORTH. 

(Filed 20 June, 1934.) 

1. Attorney and Client E a- 
A judgment of disbarment entered a t  the instance of defendant upon his 

plea of ~ o t o  coxtendere to a charge of false pretense is not erroneous. 

2. Attorney and Client E c-Judgment of disbarment entered according 
to usual practice upon plea of nolo contendere is not irregular. 

A judgment of disbarment duly entered and certified to the Supreme 
Court upon defendant's plea of nolo contendere to a charge of false 
pretense and his agreement to surrender his law license, C. S., 205, a s  
amended by chapter 134, Public Laws of 1927, upon which judgment the 
Supreme Court enters an order of disbarment, is not irregular, i t  having 
been entered according to the usual course and practice of the court a t  
the instance of the defendant. 

3. Same: Judgments K f-Remedy to correct judgment is by motion in 
the cause if irregular and by appeal if erroneous. 

Where a judgment of disbarment is entered according to the usual 
course and practice of the court upon defendant's plea of nolo contendcre 
to a charge of false pretense and his agreement to surrender his license, 
the Superior Court is  without jurisdiction to hear a motion thereafter 
made to modify the judgment and recommend to the Supreme Court 
that defendant be reinstated on the ground that a plea of nolo contendere 
is not a confession of crime in open court, the judgment not being 
irregular, and defendant's remedy if the judgment be conceded erroneous, 
being by appeal or certiorari. 

4. Attorney and Client E c- 
The North Carolina State Bar  is given authority by chapter 210, 

Public Laws of 1933, to deal with the admission to practice, discipline and 
disbarment of attorneys. 
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APPEAL by movant from A l l e y ,  J., at  February Term, 1931, of 
FORSYTH. 

Motioli in the cause to correct and modify jutlgnlellt of tlisbarinent 
arid to recommeild to the Supreme Comt  that tlrfendallt hc rcillqtnted 
as a n  attorney a t  law. 

The  facts a re  these: 
1. At thc J anua ry  Term, 1926, Forsyth Superior Court, tlic tlt'fend- 

an t  was tried on iridictment charging him with false ~~r r t e l i s e ,  ('. S., 
427'7, and convicted. On appeal, a rirw tr ial  Jvas o r d e r d  for error ill 
requiring the defendant to produce certain l~r iva te  p a p t v  nliicli were 
used in evidence against him, opinion filed 21 April,  10213, and r e p o r t d  
in 191 K. C., 595, 132 S. E. ,  667. 

2. Thereafter, a t  the J u l y  Term, 1927, the defendant entered a plea 
of nolo c o n f e n d e r e  to the charge preferred against him ill tlie bill of 
indictmerit and. agreed to surrrnder his law liceiisc~. J u t l g l ~ ~ c n t  of dis- 
barment was entered and certified to tlie clerk of tlie S u p r e r ~ ~ e  C'ourt 
agrreably to the provisions of C. S., 203, as amcntletl by rhaptcr 134, 
Public Laws, 192'7, then in  force. Order of t l i sbarme~~t  was tliereupon 
entered i n  this Court 21 December, 1927. 

3. The  present motion was made a t  the February Term,  1931, Forqytli 
Superior Court, following the decision i n  In 7.r S i i e r s ,  204 N. C., 48, 
167 S. E., 382, in  which it was held that  "a plea of no10 c~on fen t l r t  e does 
not amount to a 'conviction or confession in open court' of a felony," 
within the meaning of the disbarmelit statute. 

4. The  court held that i t  \$as without poner to grant tlic, prayer of 
the petitioner. 

The moralit appeals, assigning error. 

A f f o r n e y - G e n e r a l  B r u n z m i t f  a n d  A s s i s f a n f  A t t o r n e y - G m e r a l  iVca~rel i  
for t h e  S t a t e .  

L. E'. K l u t z  f o r  d e f e n d a n t .  

STACY, C. J. Even if i t  be conceded that  the original order of dis- 
barment was erroneous in  view of the  decision ill In r e  Strcl-s, 204 3. c., 
48, 167 S. E., 382, which i t  is not as i t  was entered at  the instance of 
the defendant arid by his procurement, still the court n a s  nitllout au- 
thority to set it aside on motion made i n  tlie cause a t  the February 
Term, 1934. D u f f e r  c. B r u n s o n ,  188 S. C'., 789, 125 S E., 619. 'l'lie 
remedy for correcting an  erroneous judgment is by appci l  or cr7+iorari. 
W e l l o n s  v. L a s s i f e r ,  200 N .  C., 474, 137 S .  E., 434; F i n g e r  v. Smct lr ,  
191 N .  C., 818, 133 S. E., 186;  ,TIoorc u.  P a d c r ,  174 S.  C., 663, 94 
S. E., 449. 
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There  was nothing i rregular  about the  judgment as i t  was entered 
accorcling to the  usual  course and  practice of the court, and a t  the 
instance of the defendant. F7nger v. Smith, supra. 

Fur thermore ,  since t h e  disbarment of n i o ~ ~ a n t ,  the S o r t h  Carol ina 
S t a t e  B a r  has  heen organized pursuant  to chapter  210, Public  L a m ,  
1933, with authori ty  to  deal with admission to practice, discipline and 
disbarment of attorneys. 205 N. C., 853, et s ~ q .  

Affirmed. 

(Filed 20 June, 1934.) 

1. Appeal and Error C &Clerk has no authority to settle case on appeal 
even though appellant fails to request settlement by judge within re- 
quired time. 

While it  is 1)rovided by rtatute, C. S., 614, that if apl~ellant delajs longer 
than fifteen days after service of objections aurl exceptions by appellee to 
his statement of case on appeal, and there is no agreement for an esten- 
<ion of time. the exception\ filed by appellee 41x11 be alloned, tile clerk 
has no authority to fjnd the fact of such delay, nor to settle the care 
u11on the :~dmiision of such fact, i t  being required that the case on appeal 
in such initancc be iettled in an approved manner by nqreenierit of counsel 
or by the judge. 

2. Appeal and Error E a-"Case on appeal" is not necessary part of 
record. 

The failure to hare  a "case on appeal" will not ordinarily work a 
clismissal even in cases requiring it, even if no error appears on the face 
of the record. 

3. SamoWhere necessary parts of record proper are not sent up the 
appeal will be dismissed. 

Where nothing but a purported "case on appeal" is sent up, and the 
entire record proper is omitted, and it does not appear from the transcript 
that an action was instituted, proceedings had, and an appealable judg- 
ment rentlercd, and that xn aprrcal therefrom was taken, the aypeal will 
be dismissed. 

,\PPEAL by plairitiffs f rom C'lemenf, J., i n  Chambers  at  Jefferson, 20 
October, 1933. F r o m  ASHE. 

X o t i o n  t o  retax costs. Motion allowed i n  p a r t  and  overruled i n  part .  
Plaint i f fs  appeal.  

Joseph Sf. Precelte and George P .  Pell for plaintifis. 
T .  C'. R o v i e  for  defendants. 
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STACY, C. J. The judgment from which the plaintiffs appeal was 
signed 20 October, 1933. Plaintiffs were allowed fifteen days within 
wliic$h to make out and scrve statement of case on appeal, and defend- 
ants g i ~ ~ e n  fifteen days thereafter to prepare and file exceptions or 
countercase. Plaintiffs served their statement 2 November; and de- 
fendants filed exceptions thereto 10 November. The clerk certifies that 
as appc.llants delayed longer than  fifteen days, after service of defend- 
ants7 kxceptions, to request the judge to settle the case 311 appeal, "in 
accordance with law, I am making u p  this case on appeal by i~isert ing 
defendants7 exceptions, however, the second exception of the defendants 
states that the case on appeal should contain the writtei motion made 
by the plaintiffs a t  the J u l y  Term, 1933 . . . I certify that  no 
such written motion was eyer filed hy the plaintiffs and therefore cannot 
be included in  the case on appeal." 

The "case on appeal," therefore, has not been settled in any approred 
way, either by agreement of counsel or by tlie judge. S. ?;. R a y  ante, 
736. We are not aware of thc practice which permits tl e clerk of the 
Superior Court to settle cases on appeal to this Court, wl-,en the parties 
do not agree. C'arter v. B r y a n t ,  199 N.  C., iO4, 155 S. I<., 602. True. 
i t  is provided by C. S., 644 that  if the appellant delay longer than 
fifteen days, after service of appellee's exceptions or couutc'rcase, without 
any agreement as to extension of time, "to request the -udge to settle 
the case on appeal, . . . then the exceptions filed by ihe respondent 
shall be allowed, or tlie countercase served by him shall constitute tho 
case on appeal." But this does not authorize the clerk to find the fact 
of such delay, nor to settle the case upon admission of surh fact. S m i t h  
v. S m i t h ,  199 N. C., 463, 154 S. E., 737; I lol loman r .  l f o l l o m a n ,  172 
x.  C., 833. 90 S. E.. 10. 

O r d i ~ ~ a r i l y ,  the failure to ha re  a "case on appeal," even in cases 
requiring it, mould not ipso facfo work a dismissal. Roberts u. B u s  C'o., 
198 N .  C., 779, 133 S. E.,  398. Xon constat that there may not be errors 
on the face of the record proper. Tl'allace v. S a l ~ s b u r y ,  147 X. C., 58, 
60 S. E., 713. B u t  in the illstant case iiothiiig but the p~ sported "case 
on appeal" has been sent up, and the entire record proper has been 
omitted. Some of the orders may appear i n  the purported statement 
of case on appeal, but "for the Supreme Court to acquirt, jurisdiction, 
i t  must appear in the transcript of the record that an action v7as iristi- 
tuted, that  proceedings were had and a judgnlerit renderel from which 
an  appeal could be taken, and that an appeal was taken from such judg- 
ment." S. e. S t a f o r d ,  203 N .  C., 601, 166 S. E., 734; Spence v. 
Tapscot t ,  92 S. C., 576. 

Speaking to the subject in I l 'a l to ,~ c. N c R e s s o n ,  101 Y. C., 428, 7 
S. E., 666, X e r r i m o n ,  J., delivering the opinion of the Court, said:  
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"The Court  ordinari ly  sees, and has  kno~+ledge  of i ts  jurisdiction ill a 
par t icular  case, only by and  f r o m  ~ v h a t  appears  i n  the record. I t  is  this, 
and  n h a t  thus appears  in  i t ,  tha t  establishes the  jurisdictioli of th i s  
Court  and pu ts  i t  i n  efficient relation and  connection with t h c  court 
below, as  to  the appeal  a i d  whatever may  he embraced by it." 

T h e  appeal  will be dismissed on authori ty  of P a p e  v. Brou 12, 205 
S. C., 7 8 3 ;  Duplln Co. v. l 'eachey, 201 S. C., 183, 168 S. E., 509;  
R i g g a , ~  1 ' .  I farrrson,  203 P;. C., 191, 165  S. E., 358, and Y r u ~ t t  v .  CVood, 
199 K. C'., 788, 156 S. E., 126. 

Appeal tlismissed. 

STATE v. W. T. SHORE. 

(Filed 20 June, 1931.) 

1. Criminal Law E e- 
Pleas in abatement, being dilatory pleas, are not favored. 

2. Criminal Law D d-Indictment held to charge embezzlement in county 
of prosecution, and defendant's plea in abatement was properly de- 
nied. 

An indictrnerit charg i~~t :  that clefe~lda~lt did feloniously embezzle certain 
certificate? of deporit in the county in n l ~ i c h  the prosecution is instituted 
rs k f l d  not  subject to tlefendnnt's plea in ahatemeut on the ground that 
the certificates of deposit \ \err issued by  a hank in another county and 
that such other county n a s  thc propn veuue of the prosecntion, since 
the ind ic tme~~t  chargrs the embe~zl(~ment of the certificates of deposit and 
11ot the ~rocecvls of the ccrtific%tes. C. S , 4606. 

-\I>PEAL by defendant f r o m  .lllty, J., a t  J a n u a r y  Term, 1934, of 
FORSYTH. 

I n t l i c ~ t ~ ~ i e ~ l t s  f o r  c~mhezelenient cliargilig that  the defendant, as agent 
of Nrs. Maudc  B. Tro tman,  guardian,  did, on 16  J u n e ,  1932, and again 
OIL  I f  October, 1932, i n  E'orsg-tli County, "feloiiiously en ibez~lc  and  
conr cr t  to his  onw uqe, mltl did takc, 11iake away  with and secrete, with 
intent  to embezzle and frautlult~irtly conr-ert to his  ~ T T U  11s~" a certain 
certificate of deposit of $:0,000 (issued by a Charlot te  bauk) ,  contrary 
t o  the  p ror i s io r~r  of C. S., 4268. 

T h e  d r f c ~ ~ d a i l t  filcd a plea i n  abatemrnt  to each bill mid r~ior-erl f o ~  
guashal or  tlismisqal 011 thc. ground tha t  F o r s y t l ~  County was 110t tlir 
proper  Tenue, hut t h a t  n h a t e l e r  was d o ~ e  i n  connection with said 
certificates of dcposit took place i n  Necklenburg County, and not else- 
where. 
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Upon the hearing of these pleas, the court found, infer alia, upon the 
affidavits submitted, that  "the two certificates of deposit dsscribed in the 
bills of indictment i n  these causes were removed from the safety deposit 
box by W. T. Shore and Mrs. Maude B. Trotmaa, guar l ian ,  endorsed 
by her and delivered to the defendant, W. T. Shore, in Piinston-Salem, 
Forsyth County, North Carolina." 

By consent, i t  was stipulated that  the court's findings of fact should 
be used solely for the purpose of passing upon the pleas in abatement. 

The caourt refused to sustain the defendant's pleas in  :\batenlent and 
held him for tr ial  in Forsyth County. 

From this ruling, the defendant appeals, assigning error. 

Affol-ney-General Brummitf  und Assisfant Attorney-Gc'neral Seazcelll 
for the State. 

E .  T .  Cansler, S. A. Townsend and John C. Wallace ,for defendant. 

S T A C ~ ,  C. J. The  pleas in  abatement were properly denied. S. v. 
Carter, 126 Y. C., 1011, 35 S. E. ,  591. 

We are not now concerned with whether the Sta te  can make out its 
case, or with the guilt or innocence of the accused, but only with the 
question of venue. C. S., 4606. '(Pleas in abatement, being dilatory 
plcas, are ~ i o t  favored a t  common lam or under The Code' --Wull;er, J. ,  
in Emry v. Chappell, 148 N. C., 327, 62 S. E., 411. 

I t  is charged in each bill that  in violation of C. S., 4368, the dc- 
fendant, as agent, etc., did, in Forsyth County, on the date mentioned, 
feloniously embezzle the certificate of deposit described therein, with 
illtent frauduleiitly to convert the same to his own use. S. v. Oliver, 186 
X. C., 329, 119 S. E., 370; 5'. v. Allen, 107 N .  C., 805, 1 1  S. E., 1016. 
The charge is not that the defendant embezzled the prcceeds of said 
certificates, but that he embezzled the certificates then~zelves as con- 
demned by the statute. S. v. VcDonald, 133 N. C., 680, 4 5  S. E., 582. 

The case of 5'. v. Xitchell, 208 IT. C., 439, 163 S .  E., l1S1, cited and 
relied upon by appellant, was decided on other facts lnd  is easily 
distinguishable. 

Upon the record, the defendant is subject to tr ial  on the indictments 
ill Forsyth County. 9 R. C'. L., 1293; Annotation L. R. ,I, 191SE, 741. 

Afirmed. 
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STATE v. L. C. DULA. 

(Filed 20 June, 1934.) 

1. Embezzlement B -Proof of embezzlement of sum less than amount 
charged in indictment does not constitute variance. 

In  a prosecution for embezzlement the failure of proof of embezzlement 
of the nhole sum charged in the bill of indictment does not constitute 
a fatal variance betrveeu allegation and proof where there is proof of 
embezzlement of a sum less than that charged in the indictment. C. S., 
4620. 

2. Embezzlement B c-Evidence of settlement with third person held in- 
competent in absence of evidence of authorization or ratification by 
prosecuting witness. 

In  a prosecution for embezzlement evidence that defendant had settled 
with the prosecuting witness by payment to another is properly excluded 
ill tlie nbsence of eridence that such other person was the agent for the 
lirosecuting witness, or that the prosecuting witness had authorized or 
ratified settlement in this manner, the excluded evidence being incom- 
petent to show want of fraudulent intent, or for any other purpose. 

APPEAL by  defendant f r o m  Clement, J., a t  December Term,  1933, of 
FORSYTH. N o  error. 

T h i s  is  a cr iminal  action i n  which t h e  defendant was convicted of the  
embezzlenient of the s u m  of $2,860, which he  h a d  collected as the con- 
signee and  agent of t h e  Lester P i a n o  Company. C. S., 4268. 

F r o m  judgment tha t  he  be confined i n  the  State's prison for  a term 
of not less t h a n  two or more t h a n  four  years, a t  hard  labor, the defend- 
a n t  appealed t o  the Supreme Court.  

Attorney-General Byurnmitt a n d  Assistant Attorney-General Seawell 
f o r  17w State .  

S la~c fer  & Il'all f o r  defendant. 

Con-XOR, J. We  find no e r ror  i n  the t r ia l  of this  action. T h e  conten- 
t ion of the  defendant t h a t  there was a fa ta l  variance between the  allega- 
tions of t h e  indictment and the proof a t  the  trial,  because the evidence 
failed to  show tha t  the defendant had  received the sun1 of $2,860, 
f r o m  the sale of pianos consigned to him by the  Lester P i a n o  Company, 
as  alleged i n  the  indictment, callnot be sustained. There  mas evidence 
tha t  defendant had sold or disposed of the  pianos, and  had received in 
cash certain sums less i n  amount  t h a n  $2,860, and  t h a t  he  had converted 
said sums to h i s  own use. C. S., 4620. 31 C. J., 840, sec. 431. 

T h e  testimony of witnesses offered by t h e  clefelidant to show tha t  he 
h a d  settled with the Lester P i a n o  Company, by  payment  of the sum of 
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$1,850 to one George I r r i n ,  was properly excluded as e ~ i d c n c r .  T h e r e  
was no erideuce tending to sliom t h a t  George I r ~ i n  \ \as  t l ~ c  agent of the 
Lester P i a n o  Company,  or tha t  t h e  Lester P i a n o  Conipal y had  author-  
ized or ratified a settlement of i ts  claim against the d e f r n d a ~ ~ t  by G(2orge 
I r v i n .  T h e  testimoriy escludetl by  t h  judge was not competent as  
cvidc~~cc. t o  show n n a l ~ t  of f raui lul(wt  intent,  o r  f o r  any other purpose. 
See 8. 1 . .  $ u m r n t ~ ~ s ,  141 3. C., 841, 53 8. E., 856. 

T h e  t.1 idmce  n a s  properly submitted to the ju ry  uiitlir instruct ioni  
to which the defeudant did not c m r p t .  T h e  judgnlent is  afirnled. 

Ko error .  

(Filed 20 June, 1931.) 

Pleadings I a-Refusal to allow motion to strike out will not be held 
for error where allegations arc not ~vliolly irrelevant. 

I n  this c i ~ i l  :rc.tion for wrongful conr.ersion, the refucnl o f  a motion 
to htrikc out certain paragraphs of the complaint tentiin:: to show the 
( W I I ~ ~ P  of (lealings betncc.11 dcfrntlant and hi., agent is not lirld for error, 
since the :~llegation.; are  not wholly irrelevant and it i \  nisumed on appeal 
that the trial court will not allov such a1l~g:ltionc: to he nladr the basi4 
for the introduction of e1 idenee irrelevant to the cauie of action stated. 

SCIIESCI~,  ,J.. took no 1)art ill the c*orisitler:~tion or tlecision of his vase. 

CIVIL ACTIOS, I~cfore I T a d i ~ l g ,  .I., a t  Koremher T e i m ,  1033, of 
11I~crc1,~snr  R(,. 

Plaintiff alleged tha t  d i e  was t h e  o\r.iler of a 41,5 pcl (wi t  N o r t h  
C a r o l i m  h o ~ d ,  pnyablc to  b ~ a r e r ,  n hicli had been r n t r u ~ t ~ d  by her to  
one Leonorc R. Seay f o r  sale, and  that  the  said Scay  had wrongfully 
coinertcd a i d  bolicl ant1 apl~l iet l  the  procpetls t l~creof  to the use arld 
bcnefit of the ilrfmtlant.  I t  LI as  fu r ther  alleged i n  \u bstancc, t h a t  
Leol~orc \IT. S e a y  mas the  a g c ~ i t  of defendant ant1 tha t  they had  becsn 
cngagcd i n  various check ki t ing transactions i n  purchases autl sales on 
the  stock market .  T h e  drfendant  made  a motion i n  a p t  t ime to strike 
out paragraphs  1, 8, 3, 4, and  2 of the complaint fo r  the r e a ~ o n  that  
thcy were i r r c l e ~ a n t  and immaterial ,  alltl in lo l red  tran-actions 11ot 
c o m r ~ t r d  n i t h  t21r c a n v  of actin11 asscrtctl by the plail~tift ' .  

T h e  t r ia l  judgc~ 01 e r r d e d  the motion to strike out and t l ~ e  defendant 
appealed. 

7'htrtldeus -1. A d a m  and J. Lvuls C'arttr for plainf i ff. 
John LYercilt anti  Ray 8. F'arris for dcfendant. 
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BROGDEK, J. I t  is accepted law that facts arid tra.nsactions which 
have no vital relation to thr  cause of action alleged, ought not to be 
scrambled in  a complaint. IIowever, mere scenery and  stag^ decoration 
contained in a pleading do not warrant the conclusion that  such may 
form the basis for the introduction of incompetent evidence a t  the trial. 
I t  is to  be assumed that  the trial judge will confine the evidence to tllr 
cause of action set up. Corlsequentlg it cannot be held, as a mattel. 
of law, that the allegations ill the prcsent complaint purporting to 
disclose the course of dealing bctween the defendant and his agent, 
Seay, are wholly irrelevant and harmful. Sec Pemberton I ? .  G w ~ n \ b o m ,  
203 N. C., 51-1, 166 S.  E., 396. 

Affirmed. 

SCHENCR, J., took no part  in the consideration or decision of this case. 

STATE r. JAMES BROWN. 

(Filed 20 June, 1934.) 

Criminal Law L - 
Where defendant, convicted of a capital felony, fails to make out and 

serve his statement of case on appeal within the time allowed, his right 
to do so is lost, and the appeal will be dismissed upon motion of the 
Attorney-General where no error appears on the face of the record proper. 

SCHENCK, J., took no part in the consideration or decision of this case. 

NOTION by State to docket and dismiss appeal. 

dttorne~l-Genei-al Brummitt a n d  Assistant .-lftorney-General Seawell 
for the State. 

STACT, C. J. At the March Term, 1934, Forsgth Superior Court, the 
defendant herein, James Brown, was tried upon an indictment charging 
him with burglary in the first degree, C. S., 4232, which resulted in 
a conviction and sentence of death. From the judgment thus entered, 
the prisoner gave notice of appeal to the Supreme Court, and n a s  
allowed thirty days within which to make out and serve statement of 
ease on appeal, and the solicitor was given twenty days thereafter to 
prepare and file exceptions or c,ountercase, but nothing has been done 
towards perfecting the appeal, and the time for serving statenlent of 
case on appeal has now expired. K O  bond was required as tlie prisoner 
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was g r a ~ ~ t e d  the  privilege of appeal ing in forma pazspcris. ,i'. 1%. K f a f o r d ,  
203 S. C., 601, 166 S. E., 734. 

Tlie prisoner ha l i l lg  failed to  make out mid serve his  stntrmerit of 
vase on appeal  viitliin the t ime allo~vccl has  lost t h e  r ight  to do io. a l ~ t l  
t11c rnotion of t l i ~  , I t tor~iey-General  to docket and clisluisi; niu-t be 
allowcvl (S. 1 ) .  f J ~ h r ~ ~ o ~ ~ ,  205 x. C., 610))  but this  we (lo ~ n l y  afccr  a n  
cxarn;lmtion of the  rcrord to  sre t h a t  110 error  appears  on the  face 
thercof. 11s tllc l i fe  of thr prisoner is  i n v o l ~  ed. S. u. Golt l~ton,  201 N. C., 
89, 1.38 S. EL, 926. 

K o  e r ror  appears  on t l i ~  face of the record. 8. v. Edrzry, 202 X. C., 
706, 164 S. E., 23;  S. 1 . .  Ilamlet, nn fe ,  368. 

A p p r d  dismissed. 

SCHESCI;, J., took no par t  iri t h e  consideration or  decision of this case. 

GURNEY P. HOOD, C ~ M M I ~ S I ~ S E R  O F  RANKS, EX REL., BANK OF SURIMER- 
FIELD, r .  HOWARD SIMPSON AND NATIOSAL SURETY CORIPANY, 
HARRY N. r,EVIi;'L-, ~ X C I L L A R I -  RECEIVER, ASLI CiEOnGE s. yAkx 
SCHAICK, REIIABILITATOR. 

(Filed 20 June, 1931.) 

1. Contracts B a: Principal and Surety A b- 

Geueral laws in force a t  the time of the execution of a contract become 
a part thereof as  though expressly incorporated in i ts  terms, and a surety 
bond may not limit the surety's liability contrary to statut3)r~ gro~4sions 
relating thereto. 

The courts nil1 generally adopt the construction given a contract by 
the parties thereto before differences arise thereunder. 

3. Principal and  Surety B &--Each renewal of bank cashier's bond held 
t o  constitute separate contract under  facts of this  case. 

The cashier of a bank was elected for the term of one year by the 
bank's board of directors, and required to f'urnish bond in the penal sum 
of $10,000 in accordance with its by-laws. The cashier was reelected for 
a term of one year each successive year until the bank's irsolvency, and 
the board of directors required that he should give bond, and determined 
the penal sum thereof by resolution adopted each separate year, but the 
penal sum required \ \as  not altered. Upon taking office the cashier gave 
the required bond in defendant surety company, the period of the bond 
being indeterminate, and each year thereafter the bond was renewed, 
the bank paying the initial premium and the yearly renenal premiums. 
Nine years thereafter defendant surety company executed I superseding 
bond with substantially the same provisions, but containing a rider which 
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stipulated that  the surety's liability should not be cumulative and should 
not csceed the penal sum of the "bond or hoiids" superseded. The super- 
hedin:' bond II as rcwe\ved in l ~ k e  mnnncr for four cuccessil-e )ears. Brfole 
the expiration of one year from tlie date the original bond u as exwntetl 
chxgtcr 4, icction 61. Public L a n s  of 1921, went into rffect, prorliliw 
that  a c t i ~ e  officers and e ~ ~ l l ~ l o j e e i  of banlcs, befoie ~ n t e r i n g  iwon their 
duties, should qivc hond. (Am~nded  by cllapter IS, Extra Session, 1921; 
chapter 47, Public 1,ans of 1929) (3. C. ('ode, 22 l (m) .  After the cloqing 
of the bank i t  u a s  d i w o ~  eretl tliat t l ~ c  cashirr lind embezzled $20,000, the 
amount crnbczzled in no one >car  exceeding $10.000 Held, construinq the 
I)olld\ to!ytllcr ni th  the statutes :~pplicable anrl the nords "honcl or 
bond." contained in the rider, each and elel7 renenal of the bond 
and the ~ ~ a y m e l ~ t  of the premium tl~eieon constituted a separate and 
inclegentlent contract, ant1 the sulety is liable in the sum of $20.000, 
and the provision iu  the iider that its liability should be limited to 
$10,000 is void as being ag;tin\t public policy, i t  bring contrary to the 
statutory provisions. 

S c k i ~ s c l i .  J., took no part in the consicleration or decision of this case. 

APPEAL by tlrfendants f r o m  Sink ,  J., a t  October Term,  1933, of 
G V I L F ~ R ~ .  Alfiirnietl. 

T h e  fol loning agrcenient is  i n  t h e  r rcord :  "It is  hereby stipulated 
and  agreed by ant1 hetncen the :rttorneys fo r  plaintiff and  the attorney 
f o r  the Kat iona l  Sure ty  Company, George 6. V a n  Schaick, rehabilitator,  
and  H a r r y  S. Levcy, allcillary receiver, the  only defendant who all- 
sweretl in the  a b o w  entitled case, tha t  a ju ry  t r i a l  is  hereby expressly 
w a i ~ e d ;  tha t  the folloniilg a re  the mater ial  and pertinent facts  to be 
foulid by t l ~ c  c20urt, ant1 that  t h ~  court lnay relltler jutlgmetlt upon the 
atllnissions ill the plcntlings arid tlie facts  l~erei l l  a g r w d  upo11, to xvit : 
( 1 )  T h a t  George S. V a n  Schaick, superintendent of insuralice of the 
S t a t e  of S e w  T o r k ,  xas  011 29 .1pril, 1933, duly al)pointetl rehnbilitator 
f o r  thc defcntlant, Nat ional  Sure ty  Conlpany, hy thc  Suprcnle Cour t  
of the S t a t e  of S e w  Y o r k ;  t h a t  said George S. V a n  Schaick, reliabilita- 
tor  a s  aforesaid, T-oluntarily makes himself a p a r t y  defendant ill this  
action and  adopts  the answer of the  Xat iona l  Sure ty  corn pan^ hereto- 
fore filed i n  this  cause. ( 2 )  T h a t  on or  about 1 2  Xay, 1933, H a r r y  N. 
Levey, a resident anrl citizen of Guilford County, N o r t h  Carolina, was 
duly aiid regularly appointed ancillary rcceiver f o r  N o r t h  Carol ina 
fo r  the defeildant, S a t i o n a l  Sure ty  Company;  tha t  said H a r r y  S. Levcy, 
anci l lary receiver as  aforesaid, voluntarily makes hinlsrlf a p a r t y  de- 
fendant  i n  this  action and  adopts  the answer of the  National  Sure ty  
Company heretofore filed i n  this  cause. ( 3 )  T h a t  the B a n k  of Summcr-  
field is a S o r t h  Carolina hallkirig corporation chartered 011 1 9  December, 
1919. (4) T h a t  a t  a meeting of the stockholders of the  B a n k  of S u m -  
merfield, duly and regularly held on 20 N a r c h ,  1920, by-laws were 
unanimously adopted containing, among others, t h e  following pro- 
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visions: 'Section 14. The officers of said bank shall be a rresident, T-ice- 
president, cashier, and also such othrr offircrs as may be required from 
time to time for tlie prompt dispatch and ortlcrly contlurt of its busi- 
iic,,is, which saitl offircrs shall b r  elected by tlic directors anliually, and 
saitl officers m a r  act as such without censing to be mc~mbers of the 
board of directorq. Tlie cashier shall, P.E of ioo ,  be secretary of the bank. 
Thc officrrs, rsccpt the cashier, shall hold thrir  oficcs for the tcrm for 
w11icl1 they a r t  elected, ant1 until thcir succevors are elec cd and quali- 
fied, arid the casliier :tnd the other appoilited officers shall hold t h ~ i r  
oflicec; during the p l easu r~  of the board of dircdor..' 

'Section 19. Tlie bonds of tlir officers shall be fixed by the board of 
tlirectori each year at their first lneetilig after their rlecti1111s. Thc  raid 
bonds shall be approved by tlie boartl of director$, and t l ~ c  said boartl 
shall also have the power aiid discretion of fixing the bo~itls of tlie 
clerk, bookkec'pers, and other subordiliatc~ officers comlec-tcd with the 
bank.' ( 5) That  at a meeting of the board of directors oi' the Bank of 
Summerfield duly and regularly held on 6 January,  1920, Ho~i-ard  
Simpson was elected cashier for tlle term of one year. (6 )  Tha t  a t  the 
regular annual niret i~ig of the board of directors held each year there- 
after, including the year of 1931, Howard Simpsori was each arid every 
year duly elected cashier of the Bank of Sunlmerfield for the term 
of one year. ( 7 )  Tliat at each and every regular annual meeting of the 
board of directors the question of the cashier's hold n as fully considered, 
the amount thereof fixed a t  $10,000, arid upon each and wery  election 
of tlie said Howard Simpsori as cashier, he was ordered to give bond 
in the si~rn of $10,000; that no actual notice thereof was given to the 
defendant, National Surety Company. (8)  That  the Bank of Sumrner- 
field did riot open for busiriess until on or about 22 July,  1020, at ~vllich 
time bond was furnislled by the said Ho~vard  Simpsori, iis cashier, ill 
the sum of $10,000, ~ v i t h  Kational Surety Company as surety thereon, 
said bolid bearing date of 22 July,  1920, and a copy being attar'  ' to 
and made a part  of this stipulation. ( 9 )  That  thereafter ],remil as 
paid each and evrry year by the Bank of Sunlnierfieltl on the  ore- 
saitl bolid dated 22 ,Jiily, 1920, to and including the yea1 1928. (10) 
That  on 27 April, 1929, Honard  Simpson furriishrd the Bank of Su~i l -  
nierfield nit11 bontl iri the sun1 of $10,000, ~ v i t h  Xational Surety Coni- 
pany tis surety thcrcoli, saitl ho~id bearing date of 27 ,lpril, 1929, and 
a col~y beilig attached to and made a part of this stipulatiori. (11) That  
up011 the executioli of the aforesaid baud dated 27 April, 1129, a 'ricier' 
was executed, acceptcd by tlle Rank of Surnmr~rfield, anti attaclieti to 
said bontl, a copy of said 'ridcr' heing attaclied to arid niadc a 1)art of 
this stipulation. (12) That  on 23 J u l ~ e ,  1931, Gurney P. IIood, ('om- 
missiouer of Banks, took possession of the Balik of Su~nnierfiel~l, after 
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n - l ~ i c l ~  t inir  i t  n a s  asccrtaitled tha t  I Ionar t l  S i i u p s o ~ ~  had  embezzled 
fuutls i n  exceqs of $20,000. (13)  T h a t  fu l l  uotice of said e i r i b c z ~ l c m e ~ ~ t  
was g i ~ m  and proof of loss thereafter  furnished to the  National  Surct?  
Cornl)ally, i n  complete ron~plial icc n i t l i  the tcrnls of the aforesaltl bonds. 
(14)  T h a t  f r o m  22 J u l y ,  1960, to 22 March,  1929, the  embczzlemerlt 
of I Ionar t l  Sinipson amou~itet l  to $8,000; tliat f rom 22 h r c h ,  1929, to 
22 Xarcl i ,  1930, the elnhezzlemcnt of I Ionar t l  Simpsou a l ~ ~ o m i t c d  to 
$2,000; and that  f rom 22 3Zarc11, 1920, to 20 June .  1931, the tmhezzlc- 
ment of H o n a r t l  S in ip~oi i  ariioui~ted to $10,000. 

" I t  is fu r ther  stipulated and agreed tlmt if the court sliall decide as  
a lna t t r r  of l aw tliat the boil11 executed or1 22 J u l y ,  1920, togetlic,r with 
mc11 rcnrxv-a1 tlicrcof, and tlie hond arid r ider  rsecutctl on 27 Apri l ,  
1929, and each arid m e r y  rcncna l  thereof, cor~stitutes one c o i l t i t ~ u o u ~  
contracat a11d bond with a s i i~g le  liability l imit ing loss occur r i i~g  during 
the  ?iltirc period to $10,000, then atit1 111 tha t  evt,llt the juclgnlciit of saicl 
court shall fix plaintiff's rcczoT r r y  a t  said sum of $10,000, but if the 
court shall fa i l  to hold said bollds a i ~ d  their  respcct i \e  renewals to 
br, one col~t lnuous bond and colttract, then and 111 that  c w n t  ~t i i  s t ipu-  
latcd and agrcwl tliat plniritiff's recovery shall be fixed a t  thc iuril of 
$20,000 :md thc cost of the action. I t  l i  fnr t l ier  stipulated and :lgreetl 
that  this stipulation r t3lat~s o111y to the fact5 and  tha t  the parties hereto 
nlay :11)1)(d to tllc Suprerrlc C'ourt f r o m  a n y  conclusior~s or rulliigs of 
law by the c20urt oli the f a r t s  h e r c ~ i ~ ~ b e f o r e  agrcctl to. This  I1 October, 
1933. S l ~ u p i l i g  h. H a i u p t o i ~ ,  attorlieys fo r  plaintiff. K e i ~ r i e t l ~  11. Brim. 
attorney f o r  tlefentlants." 

Exhibi t  "-1" dated 26 J u l y ,  1920, the mater ial  par ts  fo r  the  considera- 
tion of tliis appeal  : "The Sa t io i ia l  Sure ty  Corr~pany (surety) ,  ill con- 
sidrratioii  of the l ) r e m i u ~ n  of dollars ($ ), payable 011 

64 J u l y  d u r i i ~ g  each a i d  e r e r y  p a r  that  tliis l~oiitl shall continue ill 
forrc, hrreby agrees to make good n i t l i in  sixty (60)  days af ter  iatisfac- 
tory proof thereof to RanB of Snninierfirld, Surninrrfield, Nor th  ( 'aro-  
l i m ,  c~nploycr  a n y  loss 11ot exceeding $10.000, \\liicll the cnil)loyor nlay 
rust ail^ by rcasoli of ally act of personal tlisliol~esty, forgery, tlieft, 
larceily, embezzleiner~t, n r o r ~ g f u l  con\erslon or abs t rac t io i~  011 tlie 1)art 
of EIon:rrcl S ~ ~ n p o n ,  c ~ n p l q  re, ill any  l )osl t ioi~ 111 tlic cniplo>er's s e n  ice, 
coniniittcd af tcr  24 J u l y ,  1920, a l t ~ l  Ircforc the  t e r n i i ~ ~ a t i o ~ i  of this boi~tl. 
. . . , h y  claim agalrlst the surety I~cr ruudcr  nnlrt be duly p r c w l ~ t d  
to  t11e w r e t y  conr1)any n i th i t i  119 ( 6 )  ~ i l o i l t l ~ s  a f tc r  the date of the termi-  
natioil of the surety's liability 1lereu11dr.r fo r  a n y  rcasoii, and no a ~ t i o ~ ~  
or  p r o c e c d i ~ ~ q  .hall be brought liereunder unless begull n l t l i i ~ i  two ( 2 )  
years  a f te r  the cmployer s l ~ a l l  11nve giveti ~ ~ o t i c c  of such claim. S o n c  
of tllr p ro~is io r i s  of this  bond sliall be :~ l tcwd or  waived, e s c c l ~ t  ill 
x r ~ t i n g ,  under seal, by the surety, executed by its prrs i t le i~t  or a \ ice-  
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presidmt, attested by its secretary or an assistarit s ec i~ ta ry .  Signed, 
scaled and dated this 22 July,  1920." 

Exhibit "B," dated 27 April, 19'29, the material parts  for the con- 
sideration of this appeal: "Know all men by these prclsents, that the 
National Surety Company of New York, N. Y., as surety (hereinafter 
called surety) does hereby agree to pay unto Barik of Summerfield, 
Summerfield, North Caroliria (hereinafter called eml)loyer), ~ r i t h i n  
niricty days a f t w  presentation of proof of loss, as liereiriafter provided, 
the arnou~it of any loss not exceeding ten t l iousa~~tl  a d  no/100 dollars, 
wllicli the eri~ployer may sustain in respcct of any i n o ~ i e y ~ ,  fuiitls, 
securities or otlwr perso~ral property of the employer, or for which 
the employer may be responsible, through any act of fraud, dishonesty, 
larcrriy, theft, enibczzleine~it, forgery, niisappropriatio~i, vrongful  ab- 
stractio~l or r ~ i i ~ a l ) l ~ l i ~ a t i o ~ i ,  or ally oilier dislionest or c~riniirial act or 
omission committed by I I o ~ i a r d  Simps011 (hereinafter callctl the em- 
ployee 1, acting alone or in collusio~i with others, wliile 111 ally position 
in tlie co~i t i~ luous  ernploy of the einployer, after 1 2  c'clock noon of 
22 Narcli, 1929, but before the employer shall become alrare of any 
default on tlie part of the e~iiployce, and discoverctl before the expiration 
of tllree ycars from the terniii~atiori of such employme~it or cancellatiori 
of this hoiitl, nl i ichwer may first happen." 

"Superseded suretyship rider. (Attacliablt, when our own or another 
conipa~iy's bond or bo~lds are supersetled.) Rider to be attached to 
Fidelity Baud S o .  R-188418, executed by tlie N a t i o ~ ~ a l  Surety Conipany 
(hereinafter called ' compa~~y ' ) ,  effectire 22 Narcli,  1929, ill fa ror  of 
13a11k of Sumuirrfield, Summerfield, So r t l i  C'arolina ( l i e i ~ i x ~ f t e r  called 
'employer'), ant1 comring H o x a r d  Simpson. TFTlierec~s, tlit  crriployer 
has been carrying a fidelitj bond or bonds as  follo~vs: Bond KO.  1531757, 
Howard Simpso~i,  casliicr, Bank of Surn~rierficld, a ~ n o u l ~ t  $10,000, dated 
23- July,  1920;  mid nhereas, said hoild or bonds ha1 e been canceled, 
allowed to expire, or hare  terrriinated and h n ~ e  hen1 suprseded by tlie 
ho~id. to \ ~ h i c h  this r i c h  is attached (heremafter called 'superseding 
bond') as of the effective date thereof. Kow, tl~ereforc., it  is hereby 
ulidt~rstood anti agreed: (1) The superseding bond sliall be construed 
to c o ~ c r  ally loss that  noulti h a l e  bren recorerable u ider any such 
supcrscdctl b o d  had it coritlnued ill force, if such loss be discovered 
after tlie period of liniitatiori provided in tile superstded bo11c1 and 
before the ex pi ratio^^ of tlie time fixed in the super~edinq bond for the 
tliscolcry of losses tliereunder. ( 2 )  A n y  such loss shall be adjusted 
by tlie comparly 1ipo11 thr terms, conditions and 1i1iiit:itions of said 
supcrscded b o d ,  but ~~otl i ir ig herein co~~ ta ined  or in tlie super-ediiig 
bond sliall hc construed to render the company liable for a larger arnou~lt 
thau ~50uld hare  bee11 recoverable under such superset ed bond. ( 3 )  
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Should a loss occur ~vhich is  covered partly by a superseded bond and 
partly by the superseding bond, the amount recoverable from the corn- 
pany shall not exceed that whicli would h a w  been recovarable under the 
terms of the superseded bond, plus the amount recoverable under the 
terms of the superseding bond for the period ~ o t  covered by the bond 
superseded, prol-ided always that the liability of the company will uot 
be cumulative or exceed the largest single amount applicable to the 
einployee causing the loss as fixed by eitller the sul~erseded or the super- 
sedi~ig bond. I n  witness whereof, the company has caused this iilsrru- 
ment to be signed by its president and attested by its secretary a ~ l d  
countersigned by an authorized representative, this 27 L\pril. 1929. 
S a t i o ~ i a l  Surety Company-B. A. IFT. St .  John,  president. Altt:lst: 
EIerbtrt J. Hcwitt, secretary, countersigned by William S. Sluitli. 
(Seal.) The foregoiiig is agreed to and accepted by Bank of Sumn~er -  
field, Summerfield, Sor t l i  Carolina. B y  G. S.  Niles, p re s ide~~ t ,  em- 
ployer." 

The judgment of the court below is as follows: "This cause coming 
on to be heard, and being heard before his Honor, H .  Hoyle Sink, judge 
lnmidiiig at tlie civil term of Guilford County Superior Court, begin- 
~ i i l ig  30 October, 1933, upon tlie stipulation and agreed staten~eut of 
facts ill the record, and tlie court being of the opinion that the plaintiff 
is entitled to recover of thf defendant, Sa t ional  Surety Coinpany, 
George S.  Van Schaick, rehabilitator, and Har ry  K. Levey, ancillary 
receiver, t h  sum of $20,000 and the cost of this action. I t  is now, there- 
fore, ordered, adjudged and decreed that the plaintiff recover of the 
defendants, Sa t ional  Surety Company, George S. Van Scl~aick, re- 
liabilitator, and Har ry  9. Levey, ancillary receiver, the sum of $20,000 
arid the cost of this action to be taxed by the clerk. This 1 2  Dec2embc,r, 
1933." 

Defendants, appellants, excepted to and assign as  error the dccisio~i 
of tlie court that plaintiff was entitled to recover an amount ill excess 
of tlie penalty of the bond. -1ppellants excepted to and assign as error 
the failure of the court to hold that  plaintiff could not recover ill escess 
of the penalty of tlie bond, to x i t ,  $10,000. Appellants excepted to and 
assigil as error the signing of the judgment set out in tlie record, and 
appeal to the Supreme Court. 

S h u p i n g  & H a m p t o n  for p l a i n f i g .  
K e n n e t h  X .  Bl-irn for de f endan t s .  

CLARKSON, J. The question involved: When a bond which guarantees 
the fidelity of a bank cashier and guarantees the bank agaiiist loss by 
reason of embezzlement, etc., of said cashier, is  executed for an in- 
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d e f i ~ ~ i t e  tern1 a l ~ d  thereafter  is kept i n  force by tlie payt imit  of annual  
pr tmiums,  does the fact that  said cashier \{as electcd a t  the  time said 
boiitl was exccutetl fo r  a term of one year  and was thereafter  re6lected 
w c h  year f o r  a like term, auti n a s  required a t  each re3lection to give 
b o ~ ~ t l ,  all  nf u l ~ i c h  was expressly directed by the b y - l a m  of said b a d r  
a ~ l d  ill conformity with the statutes requir ing tlie officer to  give bond, 
colistitute said bond o m  continuous transaction or ii: c~acli and  every 
rcnena l  thcreof a separate  and  distinct bond 2 W e  th ink  u ~ ~ d e r  the facts  
and circumstances of this  case, that  cach ant1 every r e n e ~ a l  thereof is  a 
separate  and  clisti~ict hond or  independent contract.  

Frorn the agrertl statement of facts, i t  will be seen tliai the by-laws of 
tlie 13ank of Sunlincrfieltl provided i11 section 1 4  thereof tha t  the  
cashier of the Bank  of Sumlnerficld '(shall be elected ky the  tlirectors 
allnually," with the fu r ther  proriso tha t  "tlit, officers, rxcept the cashier, 
shall liold tlirxir officcs fo r  the t c rm for  wllich they L r e  elccted and 
unt i l  their  successors a r c  electcd arid qualified, and the ,,ashier and the 
otlicr appointed officers sllall liold tlieir officcs dur ing  he pleasure of 
the board of directors." I t  fu r ther  appears  f r o m  s a i l  statement of 
facts tha t  the  by-lams of saicl Uank of Sunlnicrfield pro\ ideil i n  section 
19 tliat "the bo i~ds  of the  officers shall be fixed by the bo:rrd of directors 
each year  a t  t h c k  first meeting af ter  tlieir election." I t  appears  like- 
u i w  f r o m  tlw statement of facts  that  Howard  Simpson n.as elrcted 
cashier of the I3airk of Summerfield on 6 J a u u a r y ,  1923, f o r  the t e r m  
of olle ycar, aiitl \ \as  reelected at  the  regular annua l  r l ~ e ~ t i n g  of t h e  
boartl of directors of the B a n k  of Summerfield each aud every year  
thercaftrr  u i ~ t i l  and  ~ r ~ c l u t l i n g  tlie ycar  1931. I t  f u r t h t r  appears  that  
a t  each and  e re ry  annua l  meet ing of the  board of directclrs the  question 
of tlie hond of tlie tlefcntlant, Howard  Simpson, as c a ~ l l i c r ,  was ful ly  
consitlcwtl tlie aulount fixed a t  $10,000 a t  each arid every aiinual meet- 
ill# a l ~ d  a t  cach and  every annua l  nieeting upon the rcdect ion of tlie 
tiefi~iitlaiit, I Io \ ia rd  Sirripeon a s  cashier, he was ordered .o give bond i n  
tlic sun1 of $10,000. It fur ther  appears  f rom said statement of facts  
tliat tliougli the, dcfendanit, I - Io\~ard Sinipson, was first elected on 6 
J a ~ l u a r y ,  1920, tha t  the bank did not opnl  fo r  business un t i l  about 23 
J u l y ,  1920, a t  which t ime h e  gave bo11t1 for  the sum of $10,000 with 
thc tlrfcntlant, S a t i o n a l  Sure ty  Company a i  surety, sai ' l  bond hcaring 
datcx of 2 2 J u l y ,  1920 and  being set fo r th  i n  the record;  tha t  thereafter 
pwni ium was paid each and  m e r y  year  by tlie B a n k  of Summcrficld 
on tlic aforesaid bond to ant1 i l~c lud ing  the year  1928;  tha t  on or about 
2; A\pri l ,  1929, fol lowi~lg the annua l  reelection of tlie d c ~ f c ~ ~ d a l i t ,  11011- 
a rd  Sinipson, as  cashier of the  B a n k  of Sulnrrierfieltl a r d  the order of 
t l ~ c  boartl of d i rwtors  of saicl bank for  h im to g i ~ e  bond in the  sum 
of $10,000, tha t  said Howard  Simpson furnished bond i n  tlie sum of 
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$10,000 with the defendant, Kational Surety Company, as surety thereon, 
which said bond bears date of 27 April, 1929, and is set forth in the 
record; that  upon the execution of the aforesaid bond bearing date of 
27 April, 1929, a "superseded suretyship rider" was executed and ac- 
cepted by the bank, which said rider recited the execution of both of 
the above referred to bonds and attempted to limit loss recoverable or 
covered by said bonds; that upon the reelection of the defendant, How- 
ard Simpson, each year after 27 April, 1929, and tlie order of the board 
of directors for the defendant, Howard Simpson, to g i re  bond as cashier 
in the sum of $10,000, said Bank of Summerfield paid the premiui~l on 
said bond to  and including the year 1931. I t  further appears from 
said statement of facts that  the plaintiff took possession of said Bank 
of Summerfield on 23 June,  1931, after which it was found the defend- 
ant, Howard Simpson, had embezzled funds of the Bank of Sumrnerfield 
as follows: from 22 July ,  1920, to 22 March, 1929, $8,000; from 22 
March, 1929, to 22 March, 1930, $2,000; and from 22 March, 1930, to 
30 June,  1931, $10,000; that full notice of said embezzlement was 
furnished the defendant, National Surety Company, and thereafter 
proof of loss was likewise furnished in complete compliance with the 
terms of said bonds. I n  addition to the statement of facts heretofore 
referred to there is the further statement of facts limiting the rase to 
the sole question of whether or not under the facts in this case, the 
defendant, National Surety Company, is surety on one continuous con- 
tract or bond from 22 July,  1920, to and including 23 June,  1931, the 
day on which plaintiff took possession of the Bank of Summerfi~ld as 
Commissioner of Banks, with a single and sole liability of $10,000, it 
being expressly stipulated and agreed that if the defendant is in fact 
surety on one continuous contract that  its liability is only $10,000, hut 
if not on one continuous contract, then its liability shall be $20,000. 
The court below held on the facts, that the bond was not one continuous 
contract and that plaintiff was entitled to recover. We think this 
holding correct. 

The  first bond was issued by defendant surety company, for $10,000, 
22 July,  1920, and the premium mas paid for one year. Thereafter, the 
General Assembly passed this act : Public Laws of 1921, chap. 4, sec. 61, 
ratified 18 February, 1921, before the year expired, which is as fo l lom:  
"Of icers  and rmployees shall give bond. T h e  a c f i w  o$cers nntl  rm-  
ployees of a n y  bank,  before entering u p o n  the i r  duf ies, sicall gire b m d  
t o  the bank in a bonding company authorized to do business in Xorth 
Carolina in the  amount  to  be required b y  fhe directors, and to the satis- 
faction of the Corporation Comniission. Such bonds shall be conditioi~ed 
that such officer or employee shall faithfully discharge tlie dutics iniposecl 
upon him by the directors, by-laus or by the lam of the land, and that 
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such bonding company shall hold harmless the bank in which the 
officer or employee is employed, against any loss to said bank caused 
by said officer's or employee's unfaithfulness or negligence. The Corpo- 
ration Commission or directors of such bank, may require an increase 
of the anlouut of such bond whenever they may deem t necessary. I f  
i n j u r e d  b y  f h e  breach of a n y  bond g i r c n  hereunder ,  Lhe hank so ( n j u ~ c t l  
m a y  pu t  t h e  same in s u l f  and  recoz>er such damages (1s i f  m a y  liar(,  
sustained." (Italics ours.) 

This act was amended by chapter 18, Extra  Session, 1921, as follows: 
"That section sixty-one of chapter four of Public Laws 3f one thousancl 
nine hundred and twenty-one, be amended by strilring cut all after thc 
word 'directors,' line fire, down to and including the word 'ncgligencc,' 
i n  line eleven, and inserting in lieu thereof the following;: 'in such forni 
as may be prescribed or approved by the Corporatioil Commis~ion.' " 
This act was ratified 1.3 December, 1921. Public L a u s  of 1927, chapter 
47, section 11, is as follows: "That section sixty-one, chapter four, 
Public Laws of one thousand nine hundred and twenty-one, as arner~deJ, 
being scction two hundred and twenty-one i m ) ,  Consolidatrd Statutes. 
be and the same is  hereby amended to read as follous: ' 0 f k e 1 , s  and 
emplo!jees shall g w e  bond. T h e  act ive  of icers  and  c m p l o : , ~ e ~ s  of a l ly  hanl; 
before enter ing u p o n  the i r  du t i e s  shall  give bond t o  t h e  bank in a bond- 
ing company, authorized to do business in North Carolina, zn t he  amozillt 

required b!j t h e  directors and upon such form as may be approved by 
the Corporation Commission, same to be paid by bank. Such bond  hall 
be conditioned that such officer or employee shall faithfully discharge 
all the duties imposed upon him by the dirwtors, by t h ~  bylaws of the 
bank, or by the law of the land, and such duties as may he incident 
thereto, and such bond shall provide that  such bonding company shall 
hold harmless the bank in ~ h i c h  the officcr or employee is employctl 
against any loss to  said bank caused by said officers' or en~ployees' 
violation of any duty so imposed. The Corporation Commission or 
directors of such bank may require an  increase of the amount of such 
bond whenever they may deem i t  necessary. I f  i n jured  b y  f h e  lireach 
of a n y  bond g i r c n  hereunder ,  t h e  bank so ii.rjuved m a y  put the  same i n  
s u i f  a n d  recover such  damages  as i t  m a y  have  sus fa incd  a n d  f h r  pro- 
visions of t h i s  section shall  be considered a par f  of the  orocision of f h e  
bond,  whe ther  included or  not.' " (I tal ics ours.) 

N. C. Code, 1931 (Michie), section 221(m),  is as follows: " O @ c ~ r s  
and  employees  shall give bond.-The actii>e of icers  and  ~ m p l o y e e s  of 
a n y  bank  bpfore enter ing u p o n  tlzezr d u f i e s  shall g lee  btmd to  f h e  bank 
in a bonding company authorized to do business in Korth Carolina, 
in t h e  a m o u n t  required b y  t h e  directors and upon such form as may be 
approved by the Commissioner of Banks, the premium for same to be 
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paid by the bank. The  Commissioner of Banks or directors of such 
bank may require an  increase of the amount of such bond whenever they 
may deem it necessary. If injured by the breach of any bond given 
hereunder, the bank so injured may put Ihe same i n  suit and recover 
such damages as it may have sustained." (Italics ours.) 

The  above section is the same as passed by the General A!ssembly of 
1929. Public Laws, 1929, chapter 72, section 2, with the exception that 
"Commissioner of Banks" is  substituted for "Corporation Commission." 

I t  is well settled that general laws of a State in force a t  time of 
execution and performance of a contract become a part  thereof and 
enter into and form a part  of it, as if they were referred to or in- 
corporated in its terms. V a n  Hoffman v. Quincy, 4 Wallace 5 3 5  (55O), 
18 1;. Ed., 403 (408) ; Farmers and Jlerchanfs Bank of Xonroe, S o r t h  
Carolina, v. Federal Reserve Bank of Richmond, l'a., 262 U. S., 649 
(660) ;  67 L. Ed., 1157 (1164) ;  O'Kelly v.  Williams, 84 K. C., 281 
(285) ; Graves v. Howard, 159 N .  C., 594; House v. Parker, 181 N. C., 
40 (42) ; Ryan v. Reynolds, 190 K. C., 563 (565) ; Hughes v. Lassifer, 
193 N .  C., 651 (657) ;  Monger v. Lutterlolz, 195 N .  C., 274 (279) ;  
Headen v. Insurance Co., ante, 270 (272) ;  Steele ?I, Insurance Co., 
196 hi. C., 408 (411) ; Page on Contracts, 2d edition, section 2048; 
6 R. C. L., "Contracts," section 243. 

The statute, supra, Public Laws, 1921, chapter 4, section 61, says 
"officers and employees shall give bond. . . . Before entering upon 
their duties. , . . I n  the amouut required by the directors." This 
provision stands mandatory in all the changes of the statutes bearing 
011 the subject. I n  the agreed statement of facts, it  is set forth that  
each year, the board of directors of the Bank of Summerfield, elected 
Howard Simpson as cashier for a term of olie year. The bond was 
fixed for each year, a t  $10,000 and the premiums on the $10,000 bond 
paid to defendant National Surety Company each year. I n  the case of 
public officers, not requiring bond in accordance with the statute, we 
said in illofitt v. Davis, 20.5 N. C., 565 (570) : ((Public officials en- 
trusted in so important a matter as this mandatory statute, me find 
from the weight of authority, are held individually liable to any one 
injured by their wilful failure or neglect of duty. To hold otherwise 
would put a premium on inefficiency and neglect." The  bank directors 
were careful to comply with the statute and elected the cashier each 
year and required a $10,000 bond and the premium each year was paid 
on same. 

I t  may be noted that in the "rider," it is recited ('whereas the em- 
ployer has been carrying a fidelity bond or bonds as follows: Bond No. 
1531757, Howard Simpson, cashier, Bauk of Summerfield, amount 
$10,000, dated 22 July,  1920, and whereas said bond or bonds have been 
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canceled, allowed to expire or have terminated," etc. This language 
indicates that  each renewal was an irideperident contract. T h r  Surety 
C'ompaliy seems to have put this construction on the transactions. 
Courts will generally adopt the party's construction ~f the contract. 
8. v. Bank,  193 K. C., 524 (527) ; Pick 7%. I Io fe l  Co., 197 N. C., 110 
(113). 

We tliink the statutes entered into and formed part of the bond. 
The first $10,000 bond was signed 22 July,  1920, and \$as for one year. 
Before tlie year expired, the statute, supra, was passed, n-hich the Surety 
Company was bound to take notice of. The General Assenlbly required 
of the officer such as a cashier, to give boiicl in the aniou~lt to be required 
by tlie directors, this provision a t  once entered into am1 formed part 
of the. borid. But, it  is coiiteiided by defendant that  tlie rider of the 
contract to  the bond of 27 April, 1929, had this in i t :  "Should a loss 
occur which is covered partly by a superseded bond and partly by tlie 
superseding borid, the amount recoverable from tlie company shall not 
exceed that which would hare  been recoverable under the terms of the 
superseded bond, plus the amount recorerable under the terms of the 
superseding bond for the period i ~ o t  cowred by the bond superseded, 
pro~i t led  always that the liability of the company will not be cuiiiulatire 
or exceed the largest siugle amount applicable to the einployec causing 
the loss as fixed by either tlie superseded or the supers2di1ig boiid." 

We do riot tliink the Surety Company could, by contract, destroy the 
bei~eficerit prorisions of the statutes. I11 BI-iclc Co. z.. Gentry,  191 
K. C., 636 (640), it is said: ('It was licld in Ingold's case (Ingold c. 
Ilickory, 175 IT. C., 614), arid rightly so, we tliink, that where a boritl 
was giren in compliance with the requiremei~ts of the st,ltute, the surety 
might not, in such case, restrict its liability to suit contrary to the 
statutory provision, for this would be to uphold a s t i p l a t ion  directly 
opposed to the public policy of the State, and thus enable the parties, 
by p i r a t e  agreement, to set the statute a t  naught in direct riolatioli of 
its terms. And here, if it did riot clearly appear, from he terms of the 
bond, that it \%-as not given ill view of tlie requirements of the statute 
for the protcctiori of the plaintiffs and to insure the faithful perfor111- 
a i~c~c  of the contract as it relates to them, we should be disposed to 
Loltl tlic stipulation, restrictilig the surety's liability to suit, ~ o i d  :IS 

h e i ~ ~ g  contrary to the public policy of tlicl State as expressed in the 

Takiiig all the facts agreed to aud the acts of the Gmeral  L\sscnibly 
referred to, x-e tliiiik that each and mery  renewal ant1 the pavriiel~t of 
tlie premium on same constituted a separate, distinct :md i~ l t l c~~~ l i t l c l i t  
coiltract. The  Surety Cornpariy could not, coiitrary to tlie statutc, n~nk(> 
the provision i n  the rider, it rece i~ed the premium 2ach year 011 a 
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$10,000 hond "that the liability of the company d l  not be cumulative 
or exceed the largest single amount applicable to the rmployee causing 
the loss as fixed by either the superseded or tlw superseding bond." 
011 the other attitudes of the case, the decisions are woefully in conflict. 
We desire to set forth what was said in .Efna C'asualfy & Su?-ef?j Co. 
7,. Commercial S f a f e  Bank of Rantoul, Ill., 13 Fed. (2d Series), 474 
(473-6) : "Contracts of insurance guaranteeing honesty and fidelity 
are made for the purpose of furnishing, for an adequate compensation, 
indemnity to the insured, and should therefore be liberally construed 
to  accomplish the purpose for which they are made." Citing numerous 
authorities. . . . "Here defendant paid an annual premium for 
insurance. Under plaintiff's theory, if there were a loss of $10,000, 
the first year, not discowred until tlie end of the three years' period, 
then, though defendant had paid premiums for tlw second and third 
yrars, it  would have no protection for those years, no insurance, for 
tlie that  the penalty of the hond would be completely exliausted 
by the first year's losses and nothiiig would remain to corer losses in 
the secoiid aild third years. I n  such case, the second and third years' 
premiums would bc paid by deferidant for nothing whatever. Xo  sane 
inan would say that  this was the intention of defendant, and thp court 
is most loathe to beliere that  it was the intent of plaintiff, a widely 
known il~surance company, dependent upon the good will and esteem 
of the pubIic and its customers for its commercial wclfare, so to franw 
its contract of indemnity as to extract premiums from the inrured 
~vithout g i ~ i n g  anything in return. Brief indeed mrould be its life of 
I~usi~less prosperity and public mterm, were it known that it mould 
be of such a game of 'heads I win, tails you lose.' Rather than 
inipute to it such all abhorrent suggestion of lack of comn~ercial in- 
tegrity and fair  d ~ a l i n g ,  the court prefers to firid as he hclieres the facts 
clearla. indicate, that each year's premium was to buy one year's ill- 
wrancc of $10,000, but that  the three years' premium bought insuraiiec 
of only $3,333$4, per year." C. S. Fidelity $ Guaranty Co. o f  I j a l f i -  
more r .  C'rown Cork d? Spa7 C'o. of Balfirnore ( ' ~ f y ,  123 Atlantic Re- 
porter, p. 818 (820). 

The  case of Jach-soncille 7.. Bryant, 196 S. C., 721, is easily dis- 
tinguished from the present case. I n  that case, there was no ambiguity. 
The language of the contract n a s  clear and explicit. For  the reasoris 
given, the judgment of the court below is 

,\firmed. 

SCHELCK, J., took no part  in the consideration or decision of this case. 



I N  THE SUPREME COURT. 

PARKER RAND v. HOME INSURANCE COAIPLLNY 

(Fi led  20 June ,  1934.) 

1. Insurance J b-Under facts of this case policy waa not forfeited for 
failure to pay balance of premium due under extension agreement, 
insured having become totally and permanently disabltd within terms 
of policy and thereby rendered incapable of making payment. 

Insured in a policy of life insurance carrying disability benefits paid 
a pa r t  of t h e  premium due 10 October, 1930, and  obtained a n  agreement 
fo r  extension of t ime  fo r  payment of t h e  balance due  unti l  10 July ,  1931. 
Insured introduced evidence t h a t  in April, 1031, he was  suddenly str icken 
with ar thr i t i s  of the  third lumbar  vertebra,  which caused liirn excruciating 
pain and t h a t  h is  physician kept h im constantly under :he influence of 
opiates, and  tha t  by reason of pa in  and opiates he  was  totally i n c a ~ a h l e  
of transacting any  business of any  kind and  did  not  realize be  had  any 
insurance, and  tha t  this condition continued unti l  a f t e r  the  expiration of 
the  extension agreement for  t he  payment of premium, t h a t  during th is  
period he  received no notice f rom insurer  of premium clue, a n d  tha t  a 
few days  a f t e r  the  expiration of the  estension agreemert  his physician 
asked his wife if lie had any disability insurance, ~vhereupon his wife 
fourld t he  policy and  immediately thereafter caused notice of disability 
to be furnished insurer.  The  jury  found t h a t  insured, by reason of tlisn- 
bility, was  unable to pay the  premium or to give notice of disabil i ty;  
H e l d ,  under the  fac ts  and  circumstances of this case the  policy was  not 
forfeited f o r  failure to pay the  balance due  on tlie premium under tlie 
extension agreement, a n d  upon the  jury's affirmative ansy:er t o  t he  h u e  
of permanent arid total  d i s n b i l i t ~  judgment fo r  insured fo r  the  amount of 
disability benefits due  under tlie policy less the  amount  due  on the  
premium i s  upheld. 

2. Insurance P b-.4dmission in evidence of similar policy upon which 
insurer was paying benefits held not prejudicial. 

I n  this action on a disability clause in a 11olicy of l ife insurance, t he  
admission in eIidence of another policy issued by insurer upon the  same 
insured, nliicli contained lxovicions in all  respects similar to the  1)olicy 
i ~ i  suit ,  and  up011 wl~icli  insurer n a s  g a j i n y  benefits, I S  hcld to slion. 
a circumstance in thc  naturts of a n  admission and  noi to consti tute 
prejudicial error.  

3. Trial P a- 
T11e refusal  to submit issues tendered by a ~ x i r t y  will not be held 

for  er ror  \\lien the  issues submitted present for  the  determination of 
tllc jury the  Inn arising upon the fac ts  i n  nwortlance \ \ i t  1 t he  decisions 
of the Supreme Court. 

Scfr~scr<,  J . ,  took no par t  in the consideratio~i or decision of this cnsc. 
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theretofore issued to him and for the waiver of the premiums under 
said policies during his disability. The  evidence of the plaintiff, is to 
the  effect that on 28 April, 1925, defendant issued to plailitiff its policy 
of insurance upon his life in the sum of $5,000, the same being policy 
No. 300013, and thereafter, on 29 September, 1926, the defendant issued 
unto plaintiff another policy of insurance upon his life in tlie sum 
of $5,000, being policy KO. 328166. Attached to and forming a part of 
said policies of insurance were contracts providing for total arid perma- 
nent disability beliefits and a naiver of tlie payment of premiums dur- 
ing such disability. The  premium on the first policy was due on 10 
October, and on the second policy on 1 2  October, 1930. These premiums 
were extended by the defendant and on 23 January,  1031, the dcfwdant 
extended tlie paymrnt of the balance of the pwrninm due under the 
first policy until 10 July,  1931, a ~ i d  on the second policy ulitil 1 2  
July, 1931, in consideration of a stipulated payment at that time. At 
the time of the cxtensiori agreement the defeiiclant executed and tlelireretl 
unto the plaintiff its receipt and agrcm~ent ,  in which it provided that  jn 
case said policy of insurance terniinates by ckath before the expiration 
of tlie estcllsion the balailce of the full annual premium will be charged 
agailist the policy or should it tcrnlinate from ally otlicr causc, a pro 
rata prerniuln will be charged against any benefits that  may accrue 
thercuncler. The evidence ii: further to the effect that  during the life 
of the t n o  policies of insurance arid beginning sometime the latter part 
of March, the plaintiff suffered a severe and serious attack of destruc- 
tive arthritis of the third lumbar ~ c r t e b r a ,  which is an  infectious procesi: 
or  ea t i l~g  a v a y  of the vertebra, wllich is the backbone; that  he suffered a 
great deal of pain and agolly ant1 was contiliuously thereafter under the 
ir1flunlc.e of p o n ~ r f u l  narcotici in an effort to  alleviatr his suffering, 
and during all of said time n a s  totally incapacitated arid unable to 
carry on or to transact any business; that h t  was buffering uribcarable 
p i l l ,  confirietl to his bed wrapprd ji1 blankets, usiug clectric lmls  and 
other t l c~ i r e s  to alleviate his sufferings. That  the disease had affec*td 
h is  niind to iuch an extmlt he was not ablc to carry on any business and 
did not see any mail or papcrs: that he did r ~ o t  realize lie liad any 
i~surar ice  on his life; that this had newr  crossed liis niili(1 until Dr. 
Dewar mentioned the rnnttcr to his wifr about 27 .July; that he  v a s  
totally unable to carry on any matters of business or t u  r e a l i ~ e  that he 
liad a policy of disability insurmice, and this condition existed tlirough- 
out tlic ni t ire period until about 27 July,  and about se~enteen days 
after tlic due date of the extended premiuni. During all this period 
of t ~ r n e  lie rewived no notice from the defendant that  any premium 
on liis policies of insurance was due, and i t  was not until 27  or 68 July,  
that the attention of his n i f e  Tvas called to any irisurance wlien it was 
suggested by Dr .  Dewar to  her that  if plaintiff had any disability in- 
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surance he should be drawing the insurance as he had kleen totally dis- 
abled for more than ninety days, and on that  day she notified Mr.  Rand, 
a relative of plaintiff and an attorney, who resides a t  TVilson, to come 
down and give the defendant notice of the mental and ph<ysical condition 
of plaintiff, which he did, and since that  date, the plaintiif has continued 
to suffer to such an extent that  he is  unable to engage in any occupation 
or perform any work for compensation or profit. The  disability provided 
that after one full annual premium shall have been paid under the 
policies and before default in the payment of any subsequent premium 
or installment thereof, if due proof shall be furnished the company a t  
its home office in the city of New York that the insulted has become 
totally and permanently disabled before the inniversary of the policy 
on which his age a t  nearest birthday is sixty. "(1) To waive the pay- 
ment of annual premiums which may fall due under the said policy 
and under this contract during the continuance of such disability, com- 
mencing with the premium due on the anniversary of ihe policy next 
succeeding the date of receipt of such due proof. ( 2 )  T o  pay to  the 
insured a monthly income of one per centum of the face amount of the 
policy during the continuance of such disability, the first income pay- 
ment to become due on the first day of the calendar month following 
the date of receipt of such due proof." 

The judgment of the court below, reciting the issues an13 their answers 
thereto, is  as  follows: "This cause coming on to be heard a t  this the 
third March Term, 1933, of the Superior Court of WaLe County, and 
being heard before his Honor, E. H. Cranmer, and a jury and the 
following issues having been submitted to the jury in thl? first cause of 
action, to wi t :  (1) H a s  plaintiff had since 1 April, 1931, any impair- 
ment of body or mind which continues to render i t  impossible for him 
to  follow any occupation or perform any work for compensation or 
profit? (2 )  I f  so, is such disability permanent as  defined in said 
policy? (3) I f  he became so disabled prior to 10 J u l y ,  1931, was he 
incapable of and unable to make payment of premiums m d  to furnish 
proof of disability as required by the terms of the policy? And the 
jury having answered each of said issues, 'Yes' and counsel representing 
plaintiff and defendant having agreed that a fourth is:,ue reading as 
follom, to wit :  (4) What  amount, if any, is defendant indebted to 
plaintiff by reason of his first cause of action? Should be answered 
by the court if the other issues should be answered 'Ye3': '$50.00 per 
month beginning with the first day of August, 1931, and continuing 
through the first day of October, 1932, with interest on each monthly 
payment from its due date, until paid a t  the rate of B per cent per 
annum. less $90.00, being balance of premium due on the insurance 
policy, subject of this controversy, from 10 October, . 930, until 10 
October, 1931. By consent the fourth issue submitted tc the jury was 
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eliminated. And counsel representing plaintiff and defendant having 
further agreed that  the two causes of action sued on are identical and 
that  the same and identical issues were raised in the said second cause 
of action, that  therefore the court should answer the issues in the second 
cause of action in  accordance with the answers to the issues in the 
first cause of action. Now, therefore, it  is hereupon ordered, adjudged 
and decreed: (1)  That  plaintiff have and recover of the defendant by 
reason of his first cause of action the sum of $50.00 per mol~th  from 
the first day of August, 1931, to and until the third day of October, 
1932, with interest on each monthly payment from its due date until 
paid a t  the rate of six per cent per annum. ( 2 )  That  the defendant 
subtract and deduct from the amount due the plaintiff the sum of 
$90.00, it being the balance due by the plaintiff to the defendant for 
premium on insurance policy and disability, contract, the subject of 
this action, from 10  October, 1930, to 10  October, 1931. (3)  That  the 
plaintiff have and recover of the defendant on the second cause of 
action, the sum of $50.00 per month from the first day of August, 1931, 
to and until the third day of October, 1932, with interest on each pay- 
ment from its due date until paid at the rate of 6 per cent per annum. 
(4)  That  the defendant subtract and deduct from the amount due tlie 
plaintiff, the sum of $90.00, same being the balance due by the plaintiff 
to  the defendant for the premiums on the policy of insurance, subject 
of this action, from the 21st day of October, 1930, to the 12th day of 
October, 1931. ( 5 )  That  the cost of this action be and the same is 
hereby taxed against the defendant." 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The rnaterial ones and necessary 
facts will  be set forth in the opinion. 

Jones & Brassfield for p7aintif. 
W i n s t o n  & T u c k e r  ulzd X u r r a y  Al len for de fendanf .  

CLARRSOX, J. The defendant introduced no evidence and at the close 
of plaintiff's evidence, made a motion in the court below for judgment 
as in case of nonsuit. C. S., 567. The court below overruled this motioii 
and in this we can see no error. 

The question involved: For  a consideration, the premium due under 
the first policy was extended by defendant until 10 July,  1931, and on 
the second policy to 12  July,  1931. About 1 April, 1931, a little orer 
three months before tlie above premiums were due, the plaintiff had a 
mental and physical breakdown, which continued until after tlie prem- 
iums were due and continued to a great extent to the trial of the cause 
and his disability was permanent. Sotice the latter part of July,  1931, 
was given the defendant company of plaintiff's disability. Under the 
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terms of the po1i1.y~ n as there a forfeiture? We think not. The jury found 
that the impairnieut of body and miittl n as and continue 1 since 1 April, 
1931, and lif, bwanw so clisal)l((l prior to the time the premiums nere  
due in Ju ly  and lie n a s  uual~lc to nlakr payments of premiums, etc. 
The evi t le~~ce  on the p ~ r t  of plaintiff as to his mcntcl and physical 
brealitlo\\~l was plenary to sustain the vertlict and plaintiff's el idence 
n a s  to the effect tliat 11c mas a farmer about 40 years olJ. I Ic  hail 
carried the first policy sinct, 28 A\pril, 1922, and the second since 29 
Septenibc,r, 1926. S u n i a  Turncr, a witness for plnintiff, testified, i n  
part : "I ha\  c knov 11 Parkcr practica1Iy all of his life. I know his 
geueral character; it is c ~ c c l l e ~ i t .  . . . Prior to March and Alpril,  
1931, he l~a t l  tlic, appcaraltcc of being as strong and robust as any 
person you ~ \ e r  cav, and I h o w  pcrmlally that  lie was one of the 
hartleot u o r k i ~ ~ g  nim. if uot thc liartlcst \ v o r k i ~ ~ g  man I rvcr saw in 
Iriy lift,. H e  alwa? i; n orked. H e  liaw't bccw able to do allything since 
thnt time." 

On tlic early ~ r ~ o r ~ t i n g  of Jlarch,  1931, :lbout 2 :30 a.nt., the plaintiff 
\ \ a s  talmi " ~ i o l m t l y  111." Plaintiff testified, ill p a r t :  ''1 \ \as suffering 
ter r ibk  pailis begilini~tg in 111) back and going all the way c1ovi11 my 
legs, causii~g l i ~ ~ o t s  to fo im~ ill 11iy thigh a11d in my lrg. I t  was alniost 
unbcarablc pa i~ i .  . . . 1'1 c suffered i ~ ~ t c u q e  pain from tliat day 
until IIOW. . . . 1 n.a.11't :iblc to do anything. I cculil~i't put my 
sliocr on. I \ \as  Iiartlly able to nalli. I n a s  huff~ring suc 1 intcl~se paill. 
I n a s  under t h ~  il~flucnce of some ~ ~ a r c o t i c  tlie nhole time from the 
firyt of 11Z:rrcli 011. . . . From thc timc I saw Dr .  Denar here ill 
Apr11 to tlir 10th day of July,  1 mas getting norse all tlte time. I was 
s u f f e r i ~ ~ g  more. I n:is not ablc to sleep. 1 \\as continu ng to  ha^ e to 
take ~~nrcot ics .  . . . I took ~tnrcotics from Jfarch until I I ~ W ,  under 
tlie d i r ~ w t i o ~ ~  of doctors. I don't exactly know hon murh.  . . . I 
1iappc11 to Bnon the ~mrcotii's 1 took u p  to Ju ly  consisted of morphine, 
luminal, codeill, aspirin a ~ t d  papin. N y  condition after I saw Dr .  
D m a r  became norse. A\luout thr  rnidtlle of Ju ly  or the latter part of 
Jui~cl, or the firqt of July,  t h y  put nw ill a cast. Tlic latter part of 
June  and in July I nns attcnclcd by Dr .  Buffalo from Glrner .  . . . 
During the months of June  mtd Ju ly  1 r a s  suffering almost unbearable 
p i n .  They liad nlr ~ , r appc t l  up in blankets, clcctric p1d7 and other 
dmices to t ry  to keep mc from suffering so. I was confined to my bed 
during thnt period of tinw all the time. I n a s  umble  to c,arry on. The 
disensc, or huffcring wliirh I had,  affcctcd my mi~ti l  to such an csteut 
that I nasn't ablc to carry on ally bu~iness.  I didn't s x  any of the 
mail or papers. . . . From that  timc u p  to the present time I ha\-e 
been unable to (lo a n y t h i ~ ~ g .  Well in the latter part of July,  I was in 
such terriblc condition that my wife pho~ied Dr. Dewar to come down 
to see me down to my 21011ie. Dr .  Dewar came down. I don't linow 
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the exact date, but I think i t  mas the 26th or 27th of July,  or sometliing 
like that. Dr .  Dewar came down and examined me. I was suffering 
terribly. H e  gave me a hypodermic of morphine that night while he 
was there and he asked me or asked my wife in my presence-11e was 
not talking to me-but asked her i n  my presence if I had any insurance. 
She  told him I did, but that she didn't linow anything about the policy. 
EIe told her Y o u  had better look thrm up and see if they carry any 
disability clause.' Up  to that time, the 27th or 28th of July,  I had not 
receired any notices from the i l~surance company of the due date of my 
premiums. The condition of my mind was such from my suffering tha t  
I did not realize I had any insurarice on my life. I t  had never crossed 
my  mind until Dr .  Dewar mentioned i t ,  the night he mas there. . . . 
During that time I was suffering intensely, almost unbearable pain,  so 
that m e a t  was popping out on mcx like a mule in May. I n a s  ]lot a l h  
to  carry 011 any business transactions of any nature. . . . I n  thr 
latter part  of September he  brought me to Raleigh and took my tonsils 
out. Later they extracted my upper teeth. On  the first of Uecwtibcr, 
Dr .  Dewar and Dr.  Hugh Thompson put  a plaster cast on me fro111 
my hips to my  neck down a t  thc Rcx Hospital. . . . I Tvas then 
removed to my horne n i t h  a plaster cast on me. I t  staged on me for 
three months. During that  time, I ~vasn't able to move. I was at home 
in bed. I was co~ifiried to illy bed over that period of time. . . . 
They took the cast off 1 Jlarcli, 1932. From 1 Narcb,  1932, up to the 
present time, I have been gradually getting worse. . . . I now haxe 
to take something to sleep. I am unable to sleep uliless I take some 
uarcotic. I n  fact, I I ~ W ,  I am still taking codein, lumi~lal ,  m d  aspirin 
in capsules. T l m l  I am without the cotlei~i, luminal and a s p i r i ~ ~ ,  I 
can't go to sleep, I hurt so had. I tors from side to side when I go to 
bed. That  contlition exists ul) to ilon. I h a w  not heen able since the 
latter part  of February, 1931, to perform any kind of norlr for profit. 
I hare  not made one cent of money. . . . I ha1 c not been able to 
do any work of any nature since l l a r ch ,  1931. That  contlition lias 
continued with me t l irouglio~t this ~ n t i r ~  period of time. 1 l ia~-( ,  not 
received any compmsation of any liind for any ~vork  pcrforiried by mc 
during that  period of t h e .  Z am not now able to perform any kind of 
work." 

Dr. William B. Dewar testified, in pa r t :  "I made another X-ray of 
him. Dr .  Thompson, whom I had qee him, after we had fonlltl a de- 
structive arthritis of the third lumbar rertebra, and I agrectl that lie 
had thih destructive arthritis of that vertebra. I t  is an infectious proc- 
ess, or eating away, of one of the vertebrz, ~vhich  is the haclrbo~le, not 
i11 the scnse that the whole tliing is dcstroycd. Only a small po r t im  
of it is destroyed." 
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Mrs. J. J. McMahon, testified, in pa r t :  "I t  really seemed to me that 
h r  hatl grown worse. I think liis mental condition mas worse because 
liis pain was growillg worse all the time. that  time, 4 July,  1931, 
11e was not able to carry on any business of any kind. When I mas l~ere ,  
lie was not able to read a ne~vspapcr, nor was he able to carry 011 a 
connected coliversation. R e  n a s  not able to carry on m y  business in 
Llln-il and May, when I was here. I was just here for the 4th of Ju ly .  
1 was lio111e again in Alugust. I came especially to see liinl. H e  was 
suffering at that  time just as much as hc hatl been preciously." 

Miss Sarah Rand, a graduate nurse, testified, in pa r t :  "Opiates were 
administered to him every four hours and sornc times more than tha t ;  
a t  iiight especially; we would hare  to give him a t  least a half grain 
of morphiile to relieve him a t  times. H e  was suffering so he didn't 
pay any attention to anything. H e  couldn't talk to me on any subject; 
not ercn about his condition. H e  did not attend to ally busiiiess matters 
nhile T was there from 16 June  through the summer. I was there from 
1 Ju ly  through 1 2  July.  H e  did not attend to any business matters over 
that pcriod. Q. 110 you have an opinion as to whether 1113 had sufficient 
mental ability to attend to any business matters over that period? That  
is from 1 Ju ly  through 12 J u l y ?  A\nswer: Yes, sir. Q. 111 your opinion, 
Miss Rand, did lie over that period from 1 Ju ly  through 12 Ju ly  hare  
sufficient mental capacity to transact his business in connection with 
the farm and in coniiectioil n i t h  his affairs there about his place and 
to know what lie was about? Answer: No. H e  was taking opiates, 
~larcotics, morphine, codein erery four hours over the z~eriod of time 
from 1 Ju ly  to 12 July,  he  took it all the time I was thcrr. Q. Do 
you hare  all opinion satisfactory to yourself as to what his r n e ~ ~ t a l  
conclitioti u a s  over that  period of t ime? Answer: H e  was sufferiiig 
such intense pain he could not discuss anything and when he took 
hypodermics he was in no condition to discuss any busii rss matters or 
ai~ytliing around the home of any kind or about the family. H e  x a s  
cwlfinecl to his bed contiiiuously from 1 Ju ly  to 12 July." 

Nrs.  Parker Rand testified, in pa r t :  "Dnr i l~g the months of June  
aid July,  up to 10 Ju ly  a i ~ d  I d  July,  my l~usbai~d's  coutlition uasu't 
~lormal.  I t  n a s  not i~ornial, I slioultl say. His  m i i ~ d  was distraught by 
tlie fact that lic n a s  in terrible pa in ;  also wlieil he n:mi't suffering 
such excruciating pain it had to be tleadencd hy the iiarcolics and conse- 
quently tlie iiarcotics affected his mind. H e  mas in that condition all 
duriug July.  . . . I did not know that  he had any h e d t h  insurance. 
I1urinp tlie interval of time when he was there in bed, as I stated 
just uou, he was not in any condition to transact any bnsiness of any 
liil~d, lit) couldn't read a riempaper intelligently. H e  coul(l not read his 
mail. I did not allow him to hare  his mail. H e  was not asle to transact 
any busincss from 1 Ju ly  to 13 July." 
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The  condition of plaintiff seenis to have been worse than Job, the 
example of patience, "smote Job with sorc boils from the sole of his 
foot unto his crown." Job,  chapter 2, part  verse 7 .  Job's affliction Tvas 
physical-plaintiff's affliction n a s  iiierital and physical. The defendant 
contends tliat uridcr the terms of the policy, the prciniuiiis due oil 10 
and 12 October were not paid, therefore the policy mas iiull a ~ ~ d  void 
and of no effect. We cariiiot so hold, under tlie facts and circunistances 
of this case. 

Under sufficient, competent evidence the issues were ansnered "Teq," 
in plaintiff's favor. I11 the judginent is tlie following: "And counsel 
representing plaintiff and defendant har ing  further agreed that the two 
causes of action sued on are identical and that  the same and identical 
issues were raised in the said second cause of action, that therefore 
tlie court should answer the issues in the second cause of action ill 
accordance with the answers to the issues in  tlie first cause of action." 

The decisions on the question in  controversy, ill the different states, 
are conflicting, but we think it is settled in this State by the hunialii- 
tariari dccision written by the C h i e f  Jus t i ce  in R h y n e  1 . .  In surance  C'o., 
196 N. C., 717 (719) : ('But we are content to place our decision on the 
broad ground that, not~vithstariding the literal meaniiig of the words 
used, unless clearly negatived, a stipulation in an  irlsurance policy 
requiring notice, should be read with an exception reasonably saving 
the rights of the assured from forfeiture when due to 110 fault of his 
oun,  he is  totally incapacitated from acting in tlie matter. That  wliicli 
cannot fairly be said to liavc been ill tlie minds of the parties, at the 
time of the making of the contract, sliould be held as excluded from its 
terms. C ' o m ~ f o c k  v. Fra te rna l  Acc iden t  .-lssociution, 116 Wis., 382, 93 
N. W., 22. The primary purpose of all insurance is to insure, or to 
l~ ro r ide  for indemnity, arid it should be reniembcred that, if thc letter 
killeth, the spirit gireth life. Allgood c. I x ~ u r a n c e  Co.,  186 N. C., 
415, 119 S. E., 561; Grabbs  c. In surance  Po., 125 S. C., 389, 34 S. E., 
503." 

The R h y n e  casa was before this Court again, 199 S. C., 419. The 
same principle laid down, tliat failure to gire immediate notice of 
disability will not work forfeiture where insured is iucapable of giving 
such notice. 

I n  Jfezcborn v. Assurance  C'orp., 198 S. C., l5G, and ill .lTelson r .  
I ~ z s u r a n c e  C'o., 199 N .  C., 443, the I i h y ~ z r  case was cited with approlal, 
by a unanimous Court. In the L\Telson C U S P ,  s u p m ,  at  pagP 447, n e  
said: "In 2 C. S., under insnrailce, subchapter 5, accident and health 
insurance, C. S., 64i9, dealing with standard prorisions in policy under 
subsec. 5, is tlie following: ' F a i l u r e  t o  g i ze  notice w i t h i n  f h e  f l m ~  pro- 
c ided  in this policy shall  no t  i nva l ida te  a n y  c la im ,  if it shall  be s h o r n  
n o t  t o  h a v e  been  reasonably  possible f o  g i ve  suck  n o f i c e  a n d  f h a f  n o f l c c  
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was g i v e n  as s o o n  as was r easonab l y  possible.' (Italics ours.) I t  will 
be noted that under the standard provisions in policies, where time limit 
is fixed, yet the General Assembly realizing that  a hard anti fast ruIe 
should not always be applied, put in the above provision to meet varying 
contingencies that  might arise." 

The defendant contends that  the court below comniitted error in 
permitting plaintiff to introduce in evidence policy S o .  335782, issued 
on 14 May, 1927, and to testify with regard to the payment of benefits 
under this policy. We cannot so hold. The policy in question was similar 
in all respects to the two policies of insurance, the subjecl of this action, 
and the disability contracts attached were in all respects similar except 
what is contained in a letter of 23 January,  1931, wkich we do not 
think sufficiently material to affect the situation. We think that  this 
was a circumstance and some evidence in the nature of an admission. 
The  facts to establish defendants' liability were ~ rac t i ca l ly  the same 
under all the policies. At  least it  was not such p r ~ j u d ~ c i a l  error that 
would call for a new trial. The  defendant contends that  the court below 
committed error in refusing to submit issues tendered b;r the defendant 
and the issues as  submitted. W e  cannot so hold. The issues submitted 
weye framed to cover the decisions of this Court as b<>fore set forth. 
The  defeiidant introduced no evidence and we think the court below 
charged the law applicable to the facts fully as requirec by C. S., 564. 
Fo r  the reasons given, we find 

No error. 

SCHESCII, J . ,  took no part  in the consideration or decision of this case. 

F. L. FRY, ADMISISTRATOR O F  T H E  ESTATE O F  MRS. BZARTHP, 15. \YILI,IAhIS, 
F. L. FRY, ADMIXISTRATOR O F  THE ESTATE O F  MRS. ~IOLIJIE E. FliY, 
ASD F. 1,. FRY, ISDIVIDUALLY, SUING OX BEHALF OF HIMSELF AS SUCH 
ADMINISTRATOR AKD INDIVIDUALLY, A S D  O N  BEHALF O F  A1.L OTHER STOCK- 
HOLDERS OF POhIOSd RIILI.S, ISCOKPOIIATED, WHO ~ I A Y  COME LT AXD 

MAKE ~'HEMSEI,VES PARTIES TO TIIIS CAUSE, Y. PO?tIOSA JIILLS. IS- 
COIZPORATED, NORhIAN A. BOREN, RECEIVER, J .  E. IATHAhI, P. C. 
RUCKER, C .  W. CbUSEY, J. C. 'A'ATIiINS, G. 0. HUNTER A N D  FIELD- 
I N G  L. FRY. 

(Filed 20 June, 1934.) 

1. Reference A a-Trial court may orclcr a compulsory reference upon 
finding that action involves a long account. 

Where the trial court finds that the action involves a long account 
between the parties he may order a compulsory reference, N. C. Code, 
573(1), and what constitutes a "long account" must be determined upon 
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tlie facts of each particular case, i t  not being necessary that the action 
be for an accounting, it  being sufficient if a long account is directly 
and not merely collaterally inrolred in  the action. 

8. Pleadings A a: Parties C a-Causes of action which may be joined 
and joinder of parties necessary to determination of controrersy. 

L e a l  and equitable cauqcs of action, a r i s i n ~  out of tort and en con- 
trflcfli. may he united in the same complaint uhere they arise out of tlie 
same t~ansact ion or seriec! of transactions forming a connected whole, 
K. C. Code. 50' i ( l ) ,  and to the end that the controversy may be determined 
in one action, the court may order the joinder of necessary parties, 
K. C. Code. 4G0. 

3. Reference A a-Order of compulsory reference of one of causes stated 
in the complaint is upheld under the facts of this case. 

Khere several causes of action arising out of the same transaction or 
serics of transactions are propwly joined in the complaint, the court 
mnr not o~dinari ly  order that one of them be referred to a referee, but 
under the facts and circumstances of this case the court's order of 
compulso~v rcfcrence of one of the causes of action is upheld, it appear- 
ing that the action inrolres a long account and that the controversy 
is so involrcd thnt it could not be readily preshted to a jur j ,  and that 
the action referred involred only the parties named in the order, and the 
statutc, S. C Code. 573(1) ,  being liberally construed to afford the 
salutary procctlure therein provided. 

Sc r r~sc rc ,  J.. took no part in the consideration or decision of this case. 

AITEAI, 117 a11 tlie dpfentlants r>xcept Hunte r ,  f rom Clemenf, J., a t  
19 Narc11 Ci7 il  T c n n ,  1934, of GUILFORD. A2ffirmetl. 

T h i s  is a cixil action p c n d i l ~ g  i n  the Superior  Court  of Guilforll 
Coulity, sul11nio11s t l i ~ r ~ i n  h a r i n g  Fecn issued and complaint having 
becn filcil 011 l:3 -1pri1, 1933. I n  the original action the only defendant 
was I'olliona l l i l lq ,  hicorporateti .  Tn tha t  action, the summons ant1 
plcadiligs 111 nliicli a r e  set out i n  the record, fo r  reasons stated i n  thc  
compl:~int tlicrc'in. Sorn ia l i  -2. Boren, Esq.. mas duly appointed r c c e i ~  e r  
of said Pomolia Mills, Incorl)orated, and silice April,  1933, has  
hccn nncl n o r  is ill charge of said P o m o ~ i a  Xil ls ,  Incorporated,  a.3 
such receiver. 0 1 1  or about 29 Sovember ,  1933, 1;. C. Vaughan,  J .  AL 
R o l a ~ d ,  Nr , .  <I. -1. Roland. l l e y e r  Stcrnberger, Mrs .  S o r a  llcCraclren, 
Jo1111 TI7. S ~ m ~ i i ( r s  ilnd Cecil Gant ,  alleging t h e m s e l ~ e s  to be preferred 
stor.kl~older. of inid I'omona Mills. Incorporated,  filed their  pr t i t ion i n  
tlic original artion, n h i c h  petition is set out i n  the record, p ray ing  leare 
to come ill autl niakc tliemselres parties to  said original cnuec ant1 
praying thnt 5 .  E:. Latliam, P. C. Rucker, C. TIT. Cnusey, J. C. R a t k i n s ,  
G. 0. I I u l ~ t c r  and Fielding L. F r y ,  be made parties defendant, along 
wit11 said Pomona  l f i l ls ,  Incorporated,  and S o r m a n  A. Boren, receiver, 
i n  said original action. Thereupon the resident judge of the Twelf th 
Jud ic ia l  Di*tric.t, made and  entercd ill said original action, a n  ortler 
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allowing the petitioncrs to come into said action and make themselves 
parties plaintiff thcreto antl state their cause of action against said 
Polnoua Mills, Incorporated, and S o r m a n  A. Boren. receiver thereof, 
and rcyuiring that  summons bc issued to said J .  E. Latham, 1'. C. 
Rurker, C. IT. Cauwy, J. C. TVatkiiis, G. 0. Hunter  : i d  Fielding L. 
F r y  to tlie end that  they be made parties defent1;rnt. Alczcordingly sum- 
~ I I ~ I L S  was issued to the additional parties and was ser.i.et1 upon all of 
them mcept G. 0 .  Hunter, and those s e r ~ e d  nere  accortlil~gly set down 
as additional parties defendant in the original action. 

Thereupon prtitioners L. C.  Vauglian, tT. A. Roland. Nrq. J. A. 
Roland, hlcger Sternbergcr, Mrs. Kora  XcCracken, J o l n  IT. Summers 
a i d  Cecil Gnilt, prcferred stockholders, filed their coriplaint entitled 
as in the origi11:rl action with the addition of Korman A. Boren, receiver, 
J. E .  Lathani, I?. C. Rucker, C. W. Causey, J. ('. 'rl'atkins. G. 0. 
Hunter  and Fielding L. F r y  as parties defendant, nliicll complaint 
setting out three alleged causes of action, appears in tlir record. There- 
aftclr and in due time, So r r i i a~ l  A. Boren, reccixer, filcd his separate 
answer to said complaint arid J. E .  Latham, P. C. Rucker, C. K. C'ausey, 
J. C. Watliins and Fielding L. F r y  filcd their answer thcreto, nhich 
ansner is set out in the record. On  2 October, 1933, Hunter Manufac- 
turing and Commission Company commeilced a civil action in tlie 
Superior Court of Guilford County agaimt Norman A. Boren, receiver 
for Pomona Mills, Incorporated, and on said date filed its complaint. 
Thereafter antl i n  due time, wid  Norman A. Boren, r w e i ~ e r .  filed his 
answer to the complaint of Hunter  3Ianufacturing and Commission 
Company setting up, among other things, counterclaiins against said 
Hu11tc.r Manufacturing and Con~mission Company. 1,:lter and i n  due 
time, said Hunter  Manufacturing and Cornmission CorrLpany replied in 
part  to said counterclaims and demurred in part  thereto. Tlir demurrer 
of said IIunter  hfanufacturing and Conimission Ciompany was heard 
a t  Narch  Term, 1934, of said court, and was overruled. . l t  March Term, 
1934, of said court, the intervening petitioners or  plaintiffs L. C. 
Vaughan, J. A. Roland, Mrs. J. A. Roland, hfeyer Siernberger, Mrs. 
S o r a  McCracken, John W. Summers and Cccil Chnt through their 
counsel moved tlie court that  their interrentioii or the ,~c t ion  instituted 
by them by leave of the court as aforesaid against Pomona hIills, 
Incorporated, Norman A. Boren, receiver, <I. E. Latham, P. C. Rucker, 
C. W. Causey, J. C. MTatkins, G. 0 .  Hunter and Fielding L. F r y  be 
referred to a referee for trial. To this motion, defendant Kornian A. 
Horen, receiver. through his counsel, and defendants, J. 13. Lathani. P. C. 
Rucker, C. W. Causey, J .  C. TTatkins antl Fielding lA.  Fry ,  excepted 
and nssigned error. To said order, dcfentlant Norman -1. Borcn, re- 
ccirrr  for Poniona Mills, Incorporated. excepted and assigned crror, 
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demanding a trial by jury of the issues raised upon the pleadings. T o  
the order so signed as aforesaid, defendants, J. E .  Latham, P. C. Rucker, 
J. C. Watkins, C. W. Causey and Fielding I,. F r y  excepted. 

The order of reference is as follows: "This cause being heard, and it 
appearing to the court that  the tr ial  of this part  of the action entitled 
L. C. Vaughan, J. A. Roland, Nrs.  J. A. Roland, Meyer Sternberger, 
Nrs .  Nora McCracken, John Mr. Summers, and Cecil Gant, preferred 
stockholders, 2 % .  Poinona Mills, Incorporated; Norman A. Borcn, re- 
ceiver; J. E. Latham, P. C. Rucker, C. W. Causey, J. C. Watlrins, 
G. 0. Hunter,  and Fielding L. Fry ,  requires the examination of several 
long accounts; that  the complexity of the pleadings and the number 
of parties precludes the possibility of a proper and fa i r  representation 
of thc matters a t  issue to a jury and that it is  a proper case for refer- 
ence, it  is  ordered that this actioii, or the par t  thereof iurolving the 
action betneen the preferred stockholtlers as plaintiffs and the receiver 
and the directors of the Pomona Mills, Incorporated, as dcfendar~ts, 
be and it is hereby referred to Henry  31. Robins, Esq., of Aisliehoro, 
North Carolina, for hearing and the said referee shall proceed to hear 
the evidence, and find the facts therefrom, state his co~iclusions of lam, 
and make his report to this court as required by law. The said referee 
shall fix the time for hearilig, notify the parties thereof, determine the 
matter, and make liis report to this court without uilnecessary delay. 
This  30 Xarch,  1934." 

F rom the  foregoing order, the defendants, J. E. Latham, P. C'. 
Rucker, J. C. Watkins, C. TV. Causey and Fielding L. Fry ,  exccpt and 
assign, among other errors, the pendency of the civil action entitled 
Hunter  Xanufacturing and Commission Company v. Norman A. Boren, 
receiver, for Pomona Mills, Incorporated, pending in this court, a i d  
from said order, the said defendai~ts appeal to the Supreme Court in 
open court. From the foregoing order, the defendant, Norman A. Boren, 
receiver for the Pomona Mills, Incorporated, excepts and assigns error 
and demands a tr ial  by jury on the issues raised upon the plearlinga 
and gives notice of appeal to the Suprcrrle Court, in open court. 

S a p p  CE Sapp  for appllees. 
Hobgood CE ,&facClamrock f o ~  upprllanfs, La fham,  Rucker,  C'ansey, 

W a f k i n s  and Fry.  
Broolzs, XcLendon & Holdernrss for appellant, Xorman A.  Rown, 

receiver. 

CLARKSOS, J. I n  the order of reference is the following: "This cause 
being heard, and it appearing to the court that the tr ial  of this part  
of the action entitled L. C. Qaughan, J. A. Roland, Mrs. J. A. Roland, 
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Ifeyer Sternberger, Mrs. Nora  &Cracken, John TV. Summers, and 
Cecil Gant, preferred stockholders, 21. Pomona Mills, Incorporated; 
S o r m a n  A. Boren, rcceiver ; J. E. Latham, P. C. Rucker, C. TV. Causey, 
J. C. Watkins, G. 0. Hunter  and Fielding L. Fry,  requirtls the examina- 
tion of several long accoui~ts;  that  the complexity of the pleaclings and 
rhe number of parties precludes the possibility of a l~roper  iuld fa i r  
representatioii of the matters a t  issue to a jury and that it is a proper 
case for reference." 

T o  the above reference, the parties before nientioi~etl excepted, as- 
signed errors aild appealed to this Court. We think the rdereilce proper 
uiider the facts and circun~stances of this caie. The  Pomoi~a ,\lilla. 111- 
corporated, was duly p l a c d  in the hands of a receiver, S o r m a n  A. 
Borcn. The order of reference affects solely parties to the action. S. C. 
Code, 1931 (Michie), section -160, in part  is as follo~vs: "The c0~u.t  
either between the terms, or a t  a regular term, according to t l ~ c  11atur.e 
of the coiitroversy may determine m y  controversy before it, when i t  
can be done without prejudice to the right of others, b ~ t  nhen a com- 
plete determination of the controversy cannot be maue wit l~out the 
presence of otlier parties, the court must cause then1 to be brought 
in," etc. 

Urider an  order not appealed from, the defendants, J. E:. Lathalu, 
P. C. Rucker, C. W. Causey, J. C. Watkins, G. 0. Huiiter and E'ieltl- 
ing L. Fry ,  were made parties to the origiiial action; coinplaint n a r  
duly filed and the defendants above named, with one ~ m q ~ t i o ~ l ,  filed 
answer to same. Llns~ver was also filed by Korman A. Iloren, receiver. 

S. C:. Code, 1931 (Miellie), section 507, in part is as follons: "The 
plaintiff may unite in the same complaint several causcs of action, of 
legal or equitable nature, or both, where they all arise o l t  o f :  (1) The 
same trailsactioil, or transactions connected with the same subject of 
action." The general rule which may be deduced from ille decisions is 
that, if the causes of action be not entirely distinct and unconnected, 
if they arise out of oue and the same transaction, or a series of transac- 
tions forming oile dealing and all tending to one end, if one connected 
story can be told of the whole-they may be joined in  ord2r to determine 
the whole controxersy in one action. Trust C'o. C. Pie?(?,  195 N. C., 
717; Shafer  v. Bank, 201 K. CI., 415; Craven  C'ozinty r ,  I n v ~ s f m e n f  
C'o., 201 S. C., 523. 1111 action arising upon a contraci united in the 
same complaint with one arising in to7-t is not a niisjoinder, and a 
demurrer thereto will not be sustained "where they arise out of the 
same transaction or are  connected with the same subji~ct of action." 
Hawk v. Lumber C'o., 145 X. C., 48. 

111 Craven C'ounfv v. Invesfment C'o., 201 N .  C., 523 ( S O ) ,  supra, 
we find: '(The motion to strike out certain allegations is based upoil 
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tlie contention tha t  the complaint sets out two causes of action which 
a r e  distinct and unrc.lated, olle ill contract,  another  in f o r t .  I t  is  in-  
~ i s t e d  t h a t  the cause stated i n  the  first nineteen paragraphs  is en: 
t o n f m c t u  antl tha t  t h e  cause stated i n  the renlaining paragraphs 1s cn: 
d e i i c t o ,  and tha t  the t n o  cannot p r o p ~ r l y  be uni ted in one action. True ,  
a t  conlnion law there could be no such joinder. Lo,gan v. l l 'a l l i r  76 S. C., 
416; D c i u g h f ~ ~  2.. R. R., 7 8  S. ('., 22. But under  the  reformed procedure 
~t is held as  a g e ~ l e r a l  proposition tha t  sereral  causes may  bc unlted 
if thev arise out of tlle some tranqaction or a transaction connected 
nit11 the  same subject of action, n l l r ther  legal o r  equitable, whether in  
contract or 172 for t .  (1001, 1 % .  iVnzlfh,  119 x. C., 350; l ) a n ? r / s  7 % .  h 1 o l c s / c i ,  

120 S. C., 14 ;  Reynolds c. 12. K.,  136 N. C., 345; I Ia i t  X 2%. 1 ,umhcr  ( ' ( I . ,  

145 AT. C., 47; IT'o?fh r .  Truct ('o., 132 AT. C., 21.3." 
I n  Il'cb~us ( '0 ,  v .  I 'hi l l lps,  a n t e ,  355 (327-8), n e  l ~ r - e  recently mritteu 

on the  subject of rcfcrencc, and n 111 reptzat : "S. C'. Code, 19:I l  ( i \ l i c l~ ie ) ,  
i ~ c t i o n  573, 111 p a r t  is as  fo l lons :  'Whc,re thc ~ ) a r t l c s  do  not conscnt. 
the  court m a - ,  upon the application of either or of i ts  on11 motion, 
tlireclt a refew:lcc> in tlie fol loning cas t s :  (1 ) Where  t h e  t r i a l  of mi 
IPSUC of fact  rcquiros the c s a n i i ~ ~ a t i o r i  of a lorlg accoullt ~ I J  eitlicr sitlc, 
i n  n l i i rh  case thc r t ferec m a y  he dirt  ctetl to hear  a l ~ t l  tlecltlp the whole 
i i iue.  or to  report l~pol l  ally specific question of fact i~lr-ol\ctl  therein.' 
T11(, l~lentling of l~laint i f f  antl the, a n i n c r  of the  tlefc~ltlaiit, int1icatc.l 
(the exami l~a t ion  of a long accoullt on e ~ t l l e r  side.' The tlefentlant set 
u p  no  lea ill bar.  Lii,nbr>r C'o. i'. I ' c ~ t r b e r t o n ,  158 S. ('., 532. 111 lIc~,,li 
I,. E r ~ c n ~ ,  191 S. C.. 5 3 5  (539). is  the following: ' I t  is generallv aqreetl 
tha t  tllc ci\ il isbue tlockcts of the  S ta t?  a re  g r ~ a t l y  rongestetl by rcawii  
of tlle o\ e rn  helming i r ~ c ~ r a q e  i n  buiiness incident to the progress arid 
e x p a n i i o ~ ~  of c.oiln~ltrciul w~ld ~ i l ~ l u s t r i a l  a c t i ~  ities, a l ~ t l  for  this I . ~ : L ~ O I I ,  

i t  is p r l i a p s ,  ,lot anliis to be reminded of the practical n i sdom coi~tninetl 
i n  a n  utterance hy Fai rc lo f l l .  f'. .I., i n  J o n e s  1 % .  Reamtrn ,  117 x. C'., 
2.;9: "Our s t a t u t e  ~ c l a t i ~ ~ g  to trial. by rcfcrces v r \ e  a uscful purlIosc, 
and must be l iberal l j  conqtrucd. They  aitl and simplify tlie \\ orli 71 hicli 
would othernice fal l  ulmn the, court ant1 jury,  nud often expedite the  
lit igation a i ~ t l  i n w  the partic.,i f rom trouble ant1 eupeil.i\r trial,, ant1 
a re  R saving i n  tirnc to ni t l icwei  and attorneys." '  " ( ' i t ing Ilurnt2mus 
authorities. Bunk 1 % .  J I d ' o ?  m i r i , ,  192 S. (2.. 41. 

Fac t s  succinctly stated a re  a s  follon s :  T h i s  actlon hy F r y  011 hcllalf 
of a l l  other stockholderq of I'ornona Mill.. Incoq>oratctl .  upon nliich 
tlie receirer n a s  appointed for  I'onrona Nillq, I l~corpora t r t l ,  ant1 thcl 
1)rtlfcrrecl stockholders in tc rw~re t l  in the action on tlirir hehalf, matlc 
tllc directors of Pomona Mill.;, Incorporated. par t ies  dcfcndant and 
v t  up  three causes of ac t io i~ .  The i r  action i f  b:l>cd up011 tlic cdolltract 
contuintd in  the ccrtificatc~ of stock and the r h i ~ r t r r  of tlir, corporatlorl. 



774 I K  THE SUPREME COURT. [206 

Tlie provides for the retirement of the preferred stock by the 
crcatio~i of a s i l ~ l i i n ~  fund established from the surplus or profit of the 
corporation. 1 '11~ first cause of ac t i on  is one for the p i -pose  of estab- 
lishing the sinking fund as being among the assets of t i e  corporation 
ill the hands of the receiver and to recoTer from the sinkiup fund either - 
the c i~t i re  amourlt due these p r e f e r r d  stockholders or theii proportioi~ate 
part thereof. T h e  second cause  of ac t ion  is against the directors oil 
behalf of tlie receiver for tlieir negligence, niisapplicatioa of corporate 
assets, and mismanagemerit of the corporation over a period of ten 
years. Froni the recovery of the an~oun t  bo~lght on bchalf of tlic rccei\.cr, 
to wit : $800,000 it is  sought to establish an augmentation of the si~ikiiig 
fund to the amount of $33,000 covering the years 1928, 1929, 1030, 
1931, and 1932, when no contribution was matle to tht  sinking fund 
ill accordai~ce with the contract n i t h  the directors, to n.it : tlie preferred 
stockllolders. Tllcre then follows the same demaild for a recovery of the 
sinking fund to be applied to the payment of the entire stock of these 
preferred stockholders or their proportionate part. The third callse of 
ac t ion  is 011 behalf of the preferred stockholders directly against the 
dircctors by reason of the same allcgatiol~s of negligenre, misapplica- 
tioil of assets, a i d  mismanagement of the corporatioil, as alleged in the 
second cause of action, the recovery on behalf of the preferred stock- 
lioldcrs bring dircctly from the directors and b e k g  the balance of the 
an~oun t  not realized from the first and second causes of action. 

Tlie tlefe~ldants, J. E. Latham, P. C. Rucker, C. Mr. Causey, J. C'. 
Watkins, mid Fielding L. Fry ,  coiltend in  their brief: ''From failure 
after diligent effort oil their part to find any Sor t l i  Carolina case 
expressly defining 'long account,' counsel conclude that  there is no such 
case." 

Slwakiiig to tlie subject in 33 C. J., in part, section 81(2) ,  pp. 685-8, 
we fillti: ''AUthough there is  authority to the contrary, all the issues 
of fact in the action need not relate to an  account to authorize a 
reference of the action. And an  action, in order to bc referable as 
inrolviiig a long account, need not necessarily be an  action based on an  
account or an  actioii for an  accounting. Where the principal issues 
presented are questioiis of law not involving nor iiirolved in ail accouiit- 
ing, the whole case should not be referred to a referee to hear and 
deterniinr the issues. But  in order to authorize a referencte of the entire 
action, the account must be directly and not merely collaterally or 
iiicidentally involved; in other words, the account must be the primary 
or immediate object of the action, or tlie substantial subject of the 
issue." 

X. C. Practice and Procedure in Civil Cases (McIntosh),  page 562: 
" In  cases ir~volving complicated accounts, the reference is analogous to 



3. C.] S P R I N G  T E R M ,  1934. 775 

the old equity practice in a reference to the master. the report to be 
made to the court and finally disposed of on exceptions. The parties 
are entitled to a jury trial upon issues of fact, but the jury cannot 
investigate and settle the items i n  such accounts, and a reference is 
necessary. T h a t  is a 'long account,' so as to justify a compulsory 
referencc, is not easily defined and must depend upon the circumstances 
of each case. but where the transactions are simple, and the calculation 
may be easily made a compulsorg reference should not be orderctl." 

I n  Jlfg. C'o. 2.. l i o r n ,  203 N. C., 732 (733), it  is said:  "There is  
110 statutory or judicial definition of a 'long account.' Indeed, the 
expression is perhaps less complicated than any definition thereof. 
Obriouslv a correct conclusion as to whether an account v a s  'lonq' vould 
depend upon the facts and circumstancrs of a given case. Thc tendciic~- 
of Appellate Courts generally is to construe liberally the reference 
statute, and the Court is of the opinion that the account in controversy 
v a s  correct17 classified by the trial judge." 

Black's Law Dictionary (3d edition), page 1130, citing uumerous 
authoritie5: "Long account: -111 account i n r o l ~ i n g  numerous separate 
items or charges, on one side or both, or the statement of various com- 
plex transactions, such as a court of equity will refer to a mastm or 
commissioner or a court of l:iw to a rcfrree under the codcs of 
procedure." 

The splitting of tliesc causes of action by reference is not ordinarily 
allowable. I n  C. J., sup?-a, section 24(c), is the following: "Where 
several causes of action are joined in the complaint and only one or 
several. but not all, are referable, plaintiff is not entitled to an order 
of compulsory reference. But a reference may be ordered wlierc several 
alleged causes of action arc  set forth, but in reality there is but one 
cause of action which is referable. Noreover ~yhere  a referable action 
in  contract is consolidated ~vitl-1 a fort action, which is nonreferable 
under the rule hereinafter stated, and the tort action is barred by reason 
of the statute of limitations, the contract action may be referred." 

Under a liberal construction supra  given to section 5 ' i3(1),  we think 
under tlie facts and circumstances of this case, that  the court be lor  
properly referred the matter. The practice and procedure is thus stated 
in I 'r i fcheff  v.  Supply CO.,  133 S. C., 344 (345-6) : "-1, party may 
object to a reference, if there is a plea in bar, and appeal at ouce, if he 
is so minded, or he may rely upon his objection bv reserving his escep- 
tion, and appeal from the final judgment. This is a convenient practice 
or procedure, because if the case goes on and tlie party who has excepted 
succeeds finally, by the decision of the referee or the verdict of the jury, 
his exception to the reference becomes immaterial, and the result s110ns 
that  no appeal was really necessary to protect his right. H e  could appeal 
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when t h e  order  of r r fcrcnce was made, but  was not hornid to do  so at  
that time. Tlip prar t ice  i n  thi9 rcspect h a s  heen settlcd. l<prr 1 , .  fiirXs, 
131 N. P., 9 2 ;  , J O V P ~  I , .  TTr00t~7n, 137 K. C'., 4.21 ; - 1  I L S ~ ( H  c. S l ~ w a r t ,  
126 x. C., 325." 

T h e  iihle br1c.f of defendants was  p e r s u a s i ~ e ,  but not c o n ~  incing under  
tllc l i h w d  c.onstruction this  Cour t  lies g i ~ r u  to jointic - of causes of 
action n l ~ d  rc>fercnws u ~ l d e r  tllc stxrute. Thc order  or  j u t l p l l ~ l i t  of tlic 
court bclon i s  

Ilffirmctl. 

S c r l ~ s c s ,  J.: took n o  p a r t  i l l  tllc considerat io~l  o r  tlecision of this (-:~s(~. 

M I I S .  C. V. TTSER r. DR. C'. V. TTNER. 

(Filed 20 ,June, 1934.) 

I .  Divorce E' a-111 an action for ilixorre the court has jurisdiction before 
or nftrr final judgment to award custody of nunor children. 

Upon tllc institution of an :~ction for tlivorce horn bed nild board the 
court ncquircs jurisdic'tion of the minor t~liiltlre~i of the parties which 
is not diwstcd by a conscnt jndcn i~n t  on the issue of tlirorce entered 
in the c m ~ s c ~  \vith the apl~rovnl of the court, ty~evial ly  where such co~iseiit 
jndxmrwt c s l ) r c ~ d y  1)rovides that cxither party miqllt tlle~,e:lftc,r make u 
motion in t l ~ c  mnse for the custody of the chiltlre~i, the ccurt liavin;. the 
power in an action for tlirorc,c, ~i t l i f ' r  absolute or fro111 I)ed and board. 
h r f o r ~  or after finnl judgmcwt, t o  cmtcr orclcrs rrs1)ectin;; the care aiitl 
custody of the c~l~iltlreli, ('. S., 1664. 

2. Divorce F b: Appeal and Error J e-E\ccptions held ta have become 
immaterial upon judgment tliilt llusl~nnd haxe custodg of children. 

Upon tlic hcurin:: of n motior~ for the cuitody of tllc millor children in 
: ~ r i  action for tlirorcc f ~ o m  beti and board, e~cept ions to the court's 
holdin:: that a coilbent judcrncnt elitered in the cause cletcri~iincd the 
claim of the \life agai~ls t  tlic husbnntl for the 111:1ilitelinn~e of tllc chil- 
rhen, and lo the court's findmy that  the uife  nau able to  1)roride for thc 
ctl~ildreri nt such timc5s as the! might visit her, become imloatcrial nliere 
thc court nu nrcis the custody of the childrrn to the 11uib:tnd. 

3. Same: Appeal and Error J c-Court's findings upon conflicting evi- 
dence are conclusive on appeal. 

The court's findings upon a motion for the custody of the minor ctiil- 
dren in nn action for divorce from 1)ed mid 1)oard that  the, husband was 
a fit, suitable and l?roper person for the care and custody csf the children 
and his finding that  i t  was to the best interest of the cliildrcn that he 
be givcii their custody, and his failure to find that the wife was a fit, 
suitable and proper pt~rson for their custody, will not be disturbed on 
appeal where such findings a r r  based upon conflicting evidence, the find- 
ings of the court, when supported by evidence, being conclusire. 
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4. Divorce F' c-Judgment awarding cnstody of childrcn to father held 
proper upon facts found by the court. 

Tllc father has a prior right to the custody of his minor children 
aq i in s t  his wife ant1 t l~ird perso~~s .  \vllich ri,zllt is subject to the para- 
mount consitleration of thc n.elfnrr of the chiltlrcn, mi11 ~ v l ~ t w  up011 n 
motion for tlie custody of tl~c, nlinor children in :ul ~ c f i o n  for tlivorc? 
the court finds tlint thc f n t l i ~ r  is a pro]rc\r persou for their ciirc nnd 
custody, and t1i:it it is to the heut interc'st of thc chiltlrtn t11;1t h~ hc 
given their cuetodl\-, antl fails to find thnt t11e wife is a suitnble persuli 
for their custody. the, cr~urt's , jntlzme~~t that tlic hnsbm~tl he a\rnrdcd 
their cl~stody is llrol)cr, nnd fnrtlirr l~r l~ris ion in tht, juil~rucnt that the 
wife shonld Ilc alloweti to visit and associate wit11 the v l ~ i l d r e ~ ~ ,  ant1 
hare them ri,qit her subject t o  the‘ 1111sl1:uid's right to llleir (,:Ire and 
custody is a]rl~ro~-ecl npon the vonrt's finding t1i:rt tlir \rift' is :I 1roru:rn 
of good cll:irnctcr, mltl a lmlper aiid suitnblr Iwrson for the chi l t l re~~ to  
know and associate \rith. 

CLARKSOS, J.. concurriilq. 

S~ . i c r ,  C. J., and BROGDES, .T., (lisseiiti~lg. 

:111(1 ~ l i i l ( i r r '~ i .  The  partic* to this action e~ltcrecl into :I (wi i~(~ i i t  j ~ d g -  
nlclit oil 19 I )wcn~l jc~r ,  1933, before Jutlge C I l ~ ~ i ~ ( ~ l i t .  ~ ~ l l i c l i  c o ~ ~ t i ~ i l ~ e d  . . 
t h e  foilov ilig pro\  l s ~ o r ~ s  : "That  this  ju~lgmc~iit  shall 11ot a f  cct tlic r ight  

accord nit11 tlir  f'orc,goii~g pro7i~io11 of thc jutlgrtient :mi1 tlic statute, 
tlie pl :~i~i t l f f  lotlptd this 111otioi1, n h i c l ~  came 011 to be I ~ o d  by J u d g c  
Aille7, tlicn l ~ o l t l i i ~ g  t h e  court* of the  E l e w n t h  District,  u l ~ o ,  af ter  
ll tsar~ng a large nuriiber of nficln\its antl privntcly csalnillliig tlie chil- 
drcli thenist IT es, found the, facts, declared the law, and signctl j n t l g n ~ e l ~ t  
awarding the  custody of tlie chi l t l re l~ to the d t f c l i d a ~ ~ t .  P l a ~ n t i f f  es-  
cepted and appealed. 

Slrarpe  & Shar.pe and I l u ~  ry 1,. Fal;gr for a p p c l l u x f .  
Brotcn cl. T r o f f e r ,  Gl idewel l  (6 Gwyn a i ~ t l  T T a i w r ,  a l l t l / z / ! / r c  d. Henry 

for appe7lec. 

SCHEXCK, J. T h e  appellant makes six assignments of error  which ve 
will discuss se r ia t im .  
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"1. That  his Honor erred in  signing the judgment jet out ill the 
record." I n  plaintiff's brirf she takes the position that  tlie court was 
without jurisdiction in this action to deterniine the custody of the 
children. We think this untenable. The plaintiff institu ed tliis action 
under (2. S., 1664, which provides that  i n  actions for &vorce, either 
absolutcl or from bed and board, the judge both before :nd  after final 
judgnient may make orders respecting the care and custody of children. 
The court acquired jurisdiction of tlie children upon ilie institution 
of this action, and was ]lot divested thereof by the concent judgment, 
and especially is  this so since tlie x cry judgment itself p r o ~ i d e s  that 
"either party to this action may . . . by motion in the cause 
llerein l ~ a r e  the custody of said chiltlrcn determined a t  any time without 
prejudiw on account of this judglilent." 

"2. Tha t  his IIoiior erred in holding that the consent judgment 
rn t r r rd  into b e t ~ e e i i  the parties mas a full settlement of ally chin1 
vhich tlie plaintiff limy hare  against tlie ilefendaiit f o ~  niainterialice 
for nliy child or children nhich  might be awarded to the plaintiff 
temporarily or ot l~er~rise."  We are inclined to the opinion that his 
Honor's constructio~i of the contract betveen the parties, xidencecl and 
sniictioiietl by the cousnlt jutigmelit, is a correct one, but since the 
custody of the c.llildreii n a s  not anarcled to the plaintiff tile questioli 
presented become.; i n ~ n i a t ~ r i a l .  

"3. That  liis Honor erred ill finding as a fact that Dr .  Tyrier is a 
csapd~lc, fit, and suitable person to hare  the custody, care, maintenance, 
; ~ n d  educatio~l of his minor children." While there is elidence to the 
eo~itrary,  there is an  abu~idance of eridence to sustain the finding of fact 
of nliic.11 the plai~ltiff in tliis assignment complains. 

"-1. That  his Honor erred in failing to find as a fact that Xrs .  Tyner 
is a fit, suitable and proper person to hare  the custody, care, and 
education of lier niinor children." Wllile there is much evidence teild- 
ing to show that Mrs. Tyiier was a proper person to h a ~ e  the custody 
a i d  carcl of her children, there n a s  eridence to the contrary, and his 
Honor, upon carrful colisideration of all the evidence, r i n e d  with its 
local colorilig, failed to find that she was such a person, and nen t  only 
so far  as to find: "That the plaintiff, Xrs .  C. V. Tyiier, is also a Trornail 
of good character and reputation; that she is a fit, suitable and proper 
person for said ellildren to know and associate with, and the court 
further finds as a fact that they be pcrmitted to k n o ~ r  a111 to associate 
with th& moth( r." 

''5. That  his Honor erred in  finding that Nrs.  Ty11l.r is able to 
proride for and maintain said children during such times as they niay 
visit her and be in her custody." Since the plaintiff would 11ot be 
required to protide for  or n i a i~ i t a i~ l  the children duriiig such tinle as 
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they may "visit" her, and since the custody of the children has not 
been awarded her, the question raised by this assignment likewise be- 
comes immaterial. 

"6 Tha t  his Honor erred in finding that  i t  is  to the best interest 
of said two minor children that  their custody and care and education 
be awarded to their father, Dr .  Tyner." There is  much evidence to 
sustain this finding, and much to the contrary. The conscientious judge 
heard it all, took i t  under advisement for many days and nights, inter- 
viewed privately the children themselves, and doubtless after  much 
travail, made this finding, which was the crucial one in the case. 

"The findings of fact by the court, there being evidence on both 
sides, is  binding and conclusive on appeal." Shoof v. Frost, 127 x. C., 
307 ;  Daugherty v. Conzrs., 188 K. C., 1 5 2 ;  I n  re Hamilton, 182 
N. C., 44. 

Upon the findings of fact that  the defendant was a proper person 
to have the custody of the children, and that it was to the best interest 
of the children that he have such custody, the court properly con- 
cluded and adjudged that  the defendant was entitled to the custody 
of the two minor children; especially was this so in view of the failure 
of the court to  find that  the plaintiff was a proper party to have such 
custody, and of the general and common-law rule that the father has 
the prior right of custody. Y e  are glad, however, that  the court softened 
the rigor of its judgment by providing that the mother is to have 
the right to  visit her children and to have access to their place of 
abode, and to associate with them so long as she does not attempt t o  
take them from the State beyond the jurisdiction of its courts. 

I n  determining the custody of children, their welfare is the para- 
mount consideration. Even parental love must yield to the claims of 
another, if, after due judicial investigation, it is found that the best 
interest of the children is  subserved thereby. 

The law applicable to this case is clearly stated in the often cited 
case of Sewsome v. Bunch, 144 N. C., 1.5, where Wallc~r ,  J., says: "The 
father is, in the first instance, entitled to the custody of his child. But 
this rule of the common law has more recently been relaxed and i t  
has been said that  where the custody of children is  the subject of dispute 
between different claimants, the legal rights of parents and guardians 
will be respected by the courts as being founded in nature and wisdom, 
and essential to the virtue and happiness of society; still, the welfare 
of the infants themselves is the poIar star by which the courts are to be 
guided to a right conclusion, and, therefore, they may, within certain 
limits, exercise a sound discretion for the benefit of the child, and in 
some cases will order i t  into the custody of a third person for good 
and sufficient reasons. I n  re Lewis, 88 h'. C., 31; H u r d  on I Iabras  
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C o r p s .  528 arid 529;  Tyler on Infancy,  276 and 277 ;  Schouler on 
Domestic Relations, sec. 428; 2 Kent's Coni., 105. But as a gclieral 
rule, arid a t  the common law, the father has the paralnount right to 
the control and custody of his children, as against tlic nor ld ;  th i t  right 
springing necrssarilg from and being incident to the fatlirr'i; duty to 
provide for tlxeir protwtion, niaintenance arid education. d l  A\. tc E. 
Enc., 1036;  1 Blackstone (Shars~vootl), 452, and note 10, x-here thcx 
authorities are collected. This right of tlie father c o ~ ~ t i l ~ u e s  to clxist 
until the child is  enfranchised by arriving a t  year.; of discretion, 'When 
the empire of the father gives place to the empire of ri ~,o11.' 1 1311~~ 
452.>? 

I n  I'ufrich 1 , .  Bryan,  202 iY. C'., 62, we find: "In Peck, 1)omestic Rr-  
Iations, 3d etl. (1920),  chapter 18, p.  371, section 30, it i s  qaitl: 'The 
father has a t  con~mon law an unquestioned right of custoc y an(]  control 
over his minor children as against the mother, and still more clearly 
as against any third person.' " This rule, though it may nt timc. he a 
harsh one, has been mollified only when the best interest of tlw children 
required it. 

One cannot rcad the 1word in this case nitliout being il~ipressed wit11 
the tragic problem that is prescntcd, and the ~rcll-nigh iliwrmountable 
barriers to its qntisfactory solutior~. JTllen father a i d  motlicr r:11111ot 
agree \rho shall h a w  the care arid nurture of those nhc  are bone of 
their bone and flesh of their flesh, a g a l e  rwponsibility is cast npon 
tlic court nhen it is called upor1 to make the determination. I t  is 
apparent Illat the judgment in this case mas made only after careful 
a d  painstalring ilir-cstigation and examination, arlrl if lt calls for  
sacrifices by the plalatiff she must be remiritled that t l ~  c20nrt \ \as  
compelleci to deal with the facts as it found t11t.m and thzlt "it* found:,- 
ti011 is the law of thc land, which, ns well as the moral l a a ,  of te~l t i r~~ey 
requires such offerings to be made." I n  re D'Al~na ,  I l i  K. C'., 462. 
The judgment is 

AfErmed. 

Cr .a~xsos ,  J. I concur in the able and clcarly written opiliioli of 
X r .  Justice SchencX~. The unfortunate separation be twr i i  husband a11t1 
wife, who hare  children and the custody, cnrc, n~aintenance ant1 edurn- 
tion is a niuch perplexed problem of the courts. 

Soloman, the wisest man, had to decide hetwerri two woriieil, o w r  the 
custody of a child and u a s  able to do so ~ ~ i t h  much wi:dom. W1ie11 
parents separate and can't agree as to the custody, car?, ma i~~ t fwince  
and educatio~l of their children, this matter is frequently brought into 
the courts to determine, as in the present case. The findings of fact ill 
tlie courts below are ordinarily col~clusive on this Court arid rightly so. 
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The court below sees those most vitally interested, examines the c~ ide11c.e 
and is in a better position to render justice on all the facts. 

I n  the present case, the court below heard 43 affidavits oil behalf of 
plaintiff, slid 48 on behalf of defenda~lt, conferred privately n i t h  tllc~ 
t n  o boys n lion1 the father arid mother ere cont~ntl ing ox r,r. 1 1 1  the 
judgriieiit of the court below is the following: "TVhercupon, U ~ O I I  a 
full and carcful corisideration of the pleailings, aff ida~its  ant1 evidence 
introducetl, the oral argunients of counsel and the briefa filed for both 
the p1:mitiff am1 the defentlant, i t  is thrrefore, consltlerecl, ordered, 
adjudged and decreed by the court that the custody, care, maintellanre 
and the education of the said Kenneth Tyner and Hugh Tyner be, ant1 
they are liereby awarded to their father, Dr.  C. V. T p e r ,  subjeibt, 
honcxer, to thc right of their mother, Xrs .  C. V. Tyuer, to Tisit said 
childre11 n h e r e ~  er the) may be n i th in  the State of S o r t h  Carolina, auci 
w h e r e ~ c r  she may desire, within ssid State, and to that  end, ~t i i  
adjudged, decreed, a d  ordered that  she 4a11 have the right of iiigre-, 
egress and regress to the home or place of abode of the defendant, Dr .  
C. IT. T p e r ,  \ i h e r e ~ e r  the s a m ~  a i d  said ch~ltircn may he, from time 
to time. That  said mmor chililrm shall likewise be privileged, arid it is 
liereby adjudged that they shall have the right from time to time to  
r isi t  t l m r  said mother, Mrs. C. V. Tyner, i n  the home of the said Mrs. 
C. IT. Tyuer, o r  zuch other place as she, the said Xrs .  C. TT. Tyner, may 
reside n i t lml  the State of Kortll C'arol~lia, provided l io~ie\er ,  and it 1, 

so atljutlgeti that tlie said Xrs .  C. IT. Tyner shall not at any time bc 
permlttcd to varry said childre~i, or either of t h ~ l n ,  at ally time the> 
niay \]sit llcr or othernise, out of the State of Korth Carolina or beyond 
the juristiictioii of ~ t s  courts. That  at all times the rights of the plaiiltlfi, 
Mrs. C. TT. Tyler ,  to xisit the said children and to ha re  t l ien~ T isit her 
as aforesaid, sliall be subject to the superior rights of their father, 
Dr .  C. V. Tyler ,  to the custody of said children as provided a~i t l  
adjudged ill this order and decree." 

Judge -Llliy, a most human judge, n h o  heard this case in tlie court 
below, in his judgment, says that ''over a period of seTcra1 days aiicl 
nights, mad? a carcful study of the pleadi~lgs filed in said cau.e ant1 a 
large uulnber of affida~its  filcd in s a d  cause by both parties. That  tlit, 
cause n a s  argued a t  length by sexeral counsels representing both the 
l~laintiff and defendant; that  after readilig and studying the l)leadirlg, 
and a f i d a ~ i t s ,  and after considerilig arguments of counsel, tlie court 
took sa~ t l  minor children into his room at tlie hotel in p r i ~ a t e  confpr- 
encp, ~ i l i e n  and Tihere he discussed with said children their attitude 
tonard  both of their said parelits, a d  after a full consideratiori of the 
pleadings, a f i t l a~  its and argunlents of counsel." 
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T h e  court below found  the  facts-this  as in its sound discretion and  
conclusive on this  Court .  I n  the  conclusion of law, I t llirilr tlicy a r e  
tiottomed on t h e  well settled opiriioiis of th i s  Court .  

Sr.icr, C. J., and  B ~ o o n ~ s ,  J., d i s s e t ~ t i ~ i g :  ,1 mother ,  wllo is "of 
good character  . . . a fit, suitable and  proper  percon f o r  (her )  
said ( n ~ i i i o r )  children to knon  and  associate with . . . ahle t o  
p ror ide  fo r  and  main ta in  said childrcri dur ing  such times as  they 
may visit  her," ought not to be deprired 11y t h e  l a v  of all  r ight  to 
their custody or keeping. The priuilege of \ is i ta t ion,  u i~ t lc r  the facts  
of this  record, would seem t o  be inadequate as  a substitntc f o r  such 
right.  I t  woulJ  apparent ly do no injustice to anyone to giue to  the 
plaintiff the r igh t  t o  t h e  custody of her  children f o r  a 11alt of the time. 
C'legg v .  Clcgg,  186 N. C., 28, 118 S. E., 82-1. 

BBKER-C'AJIhlACIi TEXTILE CORPORATION v. GURNEY P. HOOD, 
COMMISSIONER OF BASKS OF THE STATE O F  NORTH CAROLIXA, ASD 

E. C MtLEAN, AGENT A R D  COX~ERVATOR OF SORTH CAR7IJNA B A S K  
AND TRUST COMPANY. 

(Filed 20 June, 1034.) 

1. Banks and Banking C c: Rills and Xotes II d-Bank oi' deposit held 
collecting agent for chccks drawn on foreign banks. 

Under a valid emergency statute a bank restricted withdrawals of de- 
posits to fire pc3r cent of thr  depositors' ba1:uices on the 1,receding day 
and thereafter ttccepted deposits \rithout restrictions as  to withdrn\vals. 
On the day before the banli inro1;ed the emergency statute a dclmsitor 
deposited checks drawn on foreign banks, using the hank's deposit slip 
whicli expressly stipulated that the bil~lli acceptc3d the 1.11e~lis as  col- 
lecting agent and that t l ~ c  checks \\-ere creclitcd to the clel~ositor subject 
to final payment in cash or solvcnt credits. The bank had thereto- 
fore :rllo\red the depositor to check against uncollected ittxms, but the 
tl~~rosittrr was solvcnt and the bank Siad nln-ays charged rt'turned checks 
to tliv depositor's account. V c l d .  in rcspcct to  thc (!h~(: l i~ (Iran-n on 
foreicii bmiks the h n l i  of dcposit \\-:Is collecting agent only, and tlic 
rislationsl~ip of dchtor and creditor did not esist uutil the foreign checks 
h a d  avtually been collected and tlic d e ~ o s i t  of such checks \\.as not made 
until that time. 

2. Estopl~el C a-Acts of plaintiff held not to hare rcsultcd in loss to 
adverse claimants, and plaintiff was not estopped. 

Under a valid ernerge~:cy statute a bal~li restricted withdrawals of 
tleposits to five pc3r ccnt of the delrositors' bn1:lnc.e~ on the preceding (lay 
and acceptcd dellosits tllereafter without rcstric.tions as to withilra~rals. 
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A depositor of checks drawn on foreign hanks demanded the five 1x3' 
cent on the whole balance credited to him, alt,hough he knew that  some 
of tlie checks had not been collected. Thereafter, the depositor tendered 
the bank the fire per ccnt withdrawn by him on checks that JTrre un- 
collected a t  the time the emergency statute was invoked, and clainled 
the total amount thereafter collcctcd on such checks as a preference in  
the bank's assets upon its later receirership upon the ground that as to 
such checlis the deposit was not made until the clircks \\-ere collectril. 
a t  which time the bank was operating on an unrestricted basis. IIeTd. 
the depositor mas not estoprid by his withdrawal of the five lrrr cent 011 

the whole balance credited to him from asserting his claim for the full 
a~nourit of the checks later collected, s i u c ~  his act in so withclritwiilg the 
fire l ~ e r  cent resulted ill no loss to the bank and did i ~ o t  prejudice tht. 
rights of general depositors and creditors of the bank. 

3. Banks and Banking H +-Deposit made after bank had resumed busi- 
ness on unrestricted basis after invoking emergency restrictions on 
withdrawals entitles depositor to a preference. 

Under a ralicl emergency statute a bank restricted n.ithdrawals of 
deposits. ant1 tllercaftrr accepted deposits without restrictiolis as  to with- 
drawals. Aftc'r it had resumed business ant1 was accepting clcpusits with- 
out restrictions it collected from foreign banks certain checks a dtrposit0r 
had prc.riouslr deposited m-ith it  as  collecting agent. Thereafter it  n-as 
placed in the ll:u~ds of the statutory receiver for liquidation. IIcTd, the 
depositor n.as entitlfd to a preference in its assets for the amouut so 
cleposited b y  him whilc it was receiving deposits on an unrcstrictcd basis. 
the eruerget1c.y stntnte constituting such deposits deposits in the nature of 
a trust fund. 

_ \ P E > L ~ I ,  by tlt.fei~dar~t fro111 h'lra~c, E n l c r g ~ , ~ c , y  .Jlicrgc, a t  Janu:rry 
T e r m .  1934, of -11 air tsc~. -lffirrnetl. 

"Tllc partics hereto, a \ - t ing by mid tbrougli thcir  attornevs of rccortl, 
do hcrcbj  agree that  this  c:lsc &all be huhmitted to  t h r  court, n i t h o u t  
a jmy, 111)011 the. record, and  u l ~ o ~ i  tlie fol loning s ta tcn~ent  of fact., 
nl i ich l i  hereby a p p r o ~ e d  a i ~ d  agrcrd to, to v i t  : 

1. Tlie pl:~intiff i i  a rn:anufacturil~g corporation. orgnnizccl a d  exiit- 
i ~ i g  uu(lcr tlic laws of t h e  S ta te  of Loui,iial~a, but  ha.; i ts p r i l ~ c i p r l  ofice 
and  place of bu-,i~ie+ i n  tlw ci ty  of Gralmri ,  Al:~ni:mcc Couuty, S o r t l i  
C 'arol in~~.  

2 .  T h c  S o r t h  C'aroliila I3u11k :rnd T r u , t  C 'olnpny (1lcrcin:lftcr rc- 
f w r c d  to as t l ~ c  ha&) i i  a banking corlmration, orga1ii7ccl and c x k t i ~ l g  
uiidcr the l a w  of t h ~  S t a t c  of N o r t h  ( 'arolilia; the  ( l~f(~l i~l : l i i t  (;ur11~~> I). 
IIootl is C'omrrii*sio~ier of Eanks  of the  S t a t e  of Sort21 ("arolin:~, anil 
the defci~tlallt  E. (1. AIcLean i b  agelit and conservator in rllargr of the 
l iqu ida t lo l~  of tlie S o r t l i  Carolina B a n k  and  T r u i t  Company, a.: 11crc- 
inaf te r  set out. 

3. Upon oprning for  Imsincss on 3 Marcli, 1933, the bnuk limite(I 

witht l ranals  hy ally tlepoeitor to f i ~  e per  ceut of the  depositor's b a l : ~ ~ i c ~ >  
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as shown by the  books of t h e  bank at  the close of i ts  business on the  
p r e ~ i o u s  day. A t  a l a t r r  hour  on 3 March ,  1933, and  a f te r  the  enact- 
~ n m t  of chaptcr  103, of the 1933 Publ ic  Laws of N o r t l ~  Carolina, pur -  
w a n t  to  the  tc~rms and l)rorisions of said act, the b u l k  xoluutarily 
whjccted itscllf to  the  orders and  control of Gurney  1'. IIood, Commis- 
9 ; o ~ c r  of B a l k s  of the  S ta te  of IVorth Carolina. Under  a n  order  there- 
aftc.r issued by Gurney  1'. Hood, Coi~imissioner of Baiikq as  aforewid,  
x i t h  the appro\  a1 of the G o ~ c r n o r  of S o r t h  Carol ina,  the bank was 
authorized to and  did indefinitely extend and postltont. all  paymentc, 
to hot11 t ime a u d  tlcrnand dcpositors (other  t h a n  ful ly  s c , c w d  depositors 
atit1 claims p r e f ( w e d  1,. l aw)  i n  excess of fire p r r  cci t (.5'( ) of the  
actual  collectccl balances due  and  o n i n g  such dcl)ositorq : ~ t  the close of 
buri~lc~ss on 2 March,  1933. T h e  snlne order pro\itiecl tha t  the  I m l k  
i n i g l ~ t  tliercaftcr r w e i r e  a n y  deposits, ailti tha t  the  1r.n deposits rc- 
r r i ~ e d  by it  011 or  af ter  3 N a r c h .  1933, should not unt l t~r  :ruy circum- 
c tn l~cr i  be subjected to a n y  l imitat ions a s  to  payment  or nitliciranal.  

4. F o r  a long t ime prior  to 3 N a r c h ,  1933, t h e  l~laini i f f  had  carried 
a cherlring nccoui~t  i n  the comnlercial t l r l ~ a r t n ~ e n t  of the hank. . i t  
~ a r ~ o u q  tiinos on and  irrinlcdiately pr ior  to  3 March,  19:83, tlic plaintif? 
tlrpositetl n i t h  t h e  ballk ccrt:lin checks. E a c h  of saiti cleposits wac 
c r i d c ~ l t d  by ant1 made up011 a dcposit slip, thc forin a i ~ d  words of which 
:ire atfaclitd as  Exhibi t  ',I.' Tlirrc. is also attacahecl a s  Exhibi t  '13,' a 
s t : t t cme~~t  ~11oui1lg the t l rancr  of each of tllc c~hccks a b o w  nientiolietl, 
the  a r n o u ~ ~ t  t h e r w f ,  the  d a t e  on which same wi.: t l e p o ~ i t ~ d ,  t l ~ e  11:imc 
of the t l ranec bnnk, the nmne of the haiik to nl~ic-11 s a r w  n a s  srilt hy 
the  hailk fu r  credit to i ts  account tlierc411, the date  of p a p c i ~ t  by the 
d r a ~ v e e  h a d ,  nlrtl t h r  da te  u i ~  n l ~ i c l l  tlic p r r ~ c e ~ d i  therr.from Kcre p l t l  
to the bank, or filially cdreditetl to i ts  acc30uiit in  i ts  corrc.y)oudriit bank. 
E::wl~ of said c.orrcy)ondent hanks is  now a i ~ t l  n.as a t  a I1 tinies h e r e i i ~  
mcnt~oue t l  a ~ n p l y  s o l ~ w t .  

5 .  U p o i ~  t h e  rhec~ks recc.ired f r o m  tllc plaintiff fo r  deposit tlw b a i ~ k  
rrquirccl tlic, p l a i ~ r t i f f ' ~  eiidorsen~ent. A t  the cud of ear11 tlly, the. :iri~ount 
of cherks dcpositctl by the  plai i~t i f f  on tha t  day  n a i  wditecl to its 
:recount, anti n a s  tlicreupon i~ i in~e t l i a tc ly  sn1)jwt to n l t l ~ t l r a n a l  hS the  
plnlntift'. I t  n a s  not tlic custom of thc Italll; to at1ric.e or notify the 
plamtiif xt a11y time of the fact  that  it  1:ad 2tctually colic-tetl :I check so 
Iia~itllctl, h i t  111 the cxeut such a c1icc.k Tins 11ot paid, tlic l)a111< nould  
retun1 i t  to thc l ~ l a i l ~ t ~ f f ,  charge t l ~ c  a m o n ~ ~ t  tlicrt)of agai1lst tlic plain- 
tiff's ac0count, ant1 11otify the plaintiff a c c o r d l t ~ g l ~ .  

C .  T h r  plaiiitilS is iiow and  w:is a t  :ill t~rnc>s licreln ~ l l ( ~ ~ i t i o l l ( ~ ~ l  : I I I I ~ I ~  
soh cwt, n h i c h  fact  11 as  k u o n n  to the  hank. 'I 'l~cre as  IIO contract or 
agreement br tne t i l  the plaintiff aud  tllc hauk i n  connectio 1 ni th  qaltl ile- 
po~ltsaaut l  accouut, cxc2cl~t a s  s h o n n  1)) the facts  herein scxt out, an,] ex- 
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cept qucli, if all., a s  n1ny he inlplictl therefrom, or i~tzplictl hy Ian .  The 
amount  to  the wetlit  of the  plaintiff's account. ill the  11ank :it the c l o ~  
of b u s i n m ~  on 2 Marc.11, 1933,  \ \ as  $9,447.72, f i le  per c c ~ t  of vliicli - \ \as  
tlicreaftt,r \\ it11tIr;rn 11 by t11c ljlai~itiff a t  n t ~ n ~ e  11 li(211 i t  knew of t11r~ 
rcatr ic t io~l  ~\11icll 11::cl bcrn placed qn itq acconnt, a1111 also h e n  t l ~ a t  a t  
Irlaqt CCT t ~ a 1  of tlit' ~ h w k s  i n t ~ l l ~ t l ~ t l  TI it11111  aid $S34-1-T.T2 had ~ i o t  been 
colltctcd. 111 addition to  the clirrki: listcd on t h e  s ta tc~nent  l ~ ~ r r t o  at- 
t a c h ( ~ 1  as  Esl l ihi t  '13' .aid $8,$47.72 included checks ant1 dra f t s  totaling 
$3,079.42, v111cli n c r e  t l e p ~ l t e t l  i n  the nlm111cr h e r t ~ ~ n h e f o r e  qct out,  
I)ut vhicl i ,  i u b ~ c q u e n t  to  3 March,  1933, n e r r  returned unpaid to  the  
bl~nl;, ant1 than retlwnetl 1 ) -  the banlc to the plaiutiff, ant1 tllc ailiounts 
of nliic.11 ncrc. cllargtd a g a i l ~ i t  the l~laintiff 's restrictcil acc20u~lt. T h e  
plaintiff' has  tc~ldc rc 11 to tlw c l t , f c~ l t l a~~t i  f i ~  e per-cent  of the  ~mcollccted 
itcmi, totaling $3,070.42. ant1 f i le  p r  ccnt of the items collected on or 
a f t t r  3 1larcl1, 1933. 

7 .  0 1 1  20 May, 193.3, Gurlley P. IIood, Commissionrr of Banks of 
tlic S ta te  of S o r t h  ( ' :~rolina, took posxmioil of the bank and  all  of i ts  
a5,et.; nntl busillc- fo r  the p u r l ~ o s c  of Iiquitlatioi~, such posqe4o11 naq 
taktw :1nd 1 1 ~ 3  h c i ~  re ta~nrc l  by h i m  ili tlle n l a n ~ i e r  proridecl by l a n ,  and  
E. ('. X c L e a n  i, tho duly al)lwil~tctl .  qual i f i~t l ,  :{lid a c t l l q  agelit ant1 
c40~l+rr \  a tor  ill charge of the 1lquitlatio:i of the  bznlr. l 'lw plaintiff 
nmtle demand n11o11 tllc tlcfel~tlnllti and c,ach of them for  the pugment, 
:is a preferrctl claim, of t l ~ c  I ~ n l a ~ ~ c ~ c ~  of the proccetls tlcriwtl fro111 tlic 
c11cc-k:, libtcd on the  statcriic~lt l l t~rcto attarlied a s  Exhibi t  'B,' but the  
tlofrntlauts rcfu,etl to pay the wme,  or ariy par t  tlierelof, :mtl tlcnietl 
tha t  t h e  plaiatifl  is elltitled to  ally preference i n  the distribution of the  
asset, of t11v b a ~ l k .  Aippro \c ( l  an( l  c o ~ i w l t e t l  to, this  1 9  J a n u a r y ,  1934. 
Jol in  S. T l i o i ~ i a ~ ,  attorncly fo r  plnilltiff. Brooks, McLciidon 6 Holder- 
ncss. a t torncyi  fo r  clcfentlants." 

"Exhihi t  'A,' dcposited \lit11 X o r t h  C a r o l i m  B a n k  and Trus t  Coni- 
l ~ a n y ,  iubjcct to tlic f o l l o n i ~ l g  r tgu la t ions :  111 receiving ~tc-111s for  de- 
p i i t  or rollectioll, this barlk acts oiily as clrpositor'3 collecting agent, and 
nssumcy n o  resl)ollslhility b r p i t l  the  cacrclse of due care. L l l l  i tems 
a r e  credited iulijcct to final p a p e n t  i n  cash or s o l ~ e n t  cvedits. T h i s  
h a l ~ k  ni l1 r ~ v t  IJC lixble f o r  defaul t  o r  i l c~gl igc~~ce  of i ts  tidy selected 
corre~politl(~nt,i ,  nor  f o r  losses ill transit ,  ant1 each cor re~pondent  so 
selectetl illall ]lot be liahlc e s c c l ~ t  f o r  its ol in  ~lcgl igel~ce.  This b a l k ,  
o r  i t s  corre>po~iclellts, r u n -  scud items, directly or indirectlx, to  any  
l ~ a n k ,  including tile p q  or, and  accept i ts  d r a f t  o r  credit as  c o r ~ d ~ t i o n a l  
paymelit i n  lieu of cash ;  i t  m a y  charge hack a n y  ~ t e m  a t  ally time befort, 
final payment, n h e t h e r  returned or  not, alro a n y  i tem dran l i  on t h ~ i  
bank not good a t  close of business on d a y  deposited. 
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Burl ington,  N. C., , 193 
--- 

1 1 Dollars I Cents  

Currency I I 
I I 

S i l r e r  I I 
I I 

Gold I I 

Total  $ i 
-- - - I 

See that  a l l  clircks anti d ra f t s  are endorsed." 

Exhibi t  "B," list  of i tems deposited by Baker-Caramack Tcxtile 
Corporation, f o r  sake of brevity, a r e  not set fo r th .  

T h e  judgmeiit of the court  below i s  as  fo l lo~vs :  "Tlii., cause coming 
on  t o  be t r i r d  a t  t h e  J a n u a r y  Term,  1934, of the  S u p x i o r  Court  of 
,Ilaluarice C'oulity, before his  Honor,  Thornas J. Sham, e n m g e n c y  judge, 
a ~ g i i : ~ l  to and  holtliilg said court,  upon motion, 3:. C. -1IcLean was 
sub,tituted :IS a p a r t y  defendant i n  l ieu of 1. 13. G r a i r g e r  a s  agrn t  and  
conscrv:~tor of the Sort11 ( l a r o l i ~ ~ a  B a n k  ant1 Tru.it Co11lpan-y. There-  
upon, by agrcemcnt of the parries, this c3ause x a s  slilnnitted to the  
c o ~ ~ r t .  n ~ t l ~ c i u t  n jury, upon the record and : r i ~  agreed s ta twien t  of facts, 
:nid thc court,  af tcr  coi~siderat ion thereof and  a f tc r  hearing arguinents 
of counscl, being of the  fol loning op in io~i ,  to n i t :  T h a t  because of the 
terms of tlie regulations pr inted on the deposit tickets upon which the 
philitiff matlr. ~ t s  deposits of checks i n  the Sort11 C'arolina B a n k  
antl Trus t  C'oii~paiiy. sucli deposits n r r c  depoaits fo r  collection, crcating 
tlie rclation of ~ ~ r i i l v i p a l  aud  agent bet~5eeii the plaintiff and  the  Larlk 
~ C I L ~ ~ I I ~  pa)liiellt of said checks i n  cash or solrcnt crctl t s ;  tha t  up011 
the 11") 111~it of said c~hecks by the drawee bank and  thc  l)rocee(l> there- 
f rom bciiig filially cretlitecl to thc :tccount of the Sort11 ('arolirla Galili 
:311d Trus t  C*onllm~y ill one of i ts  iolrelit c~orrerponilel t harilrs, said 
rclntioii of pr incipal  arid agent termiiiatcd ant1 the rcla ion of tlebtos 
ant1 cretlitor n as created;  tha t  the  plaintiff i~ cntitletl to a ))rcf(>rrcd 
claim aqainqt th(, nqsets of the Sort11 ( 'arolina B a n k  i r l r  1 T ~ u , t  ('0111- 

pan? ill tlic amount  of $173.93, representing the aggrcg:~te a ~ n o u n t  of 
t h e  itcms collected by the K o r t h  Carol ina 1:anli antl T ~ u \ t  Conil ,a i~y 
on or a f te r  :: March,  1933, to wit, $399.33, less thc f i re  p ( r  c e ~ t  tllpreof 
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($19.96) which the plaintiff has already receil-ed, and also less the five 
per cent of $3,079.42 ($153.97)) xhich  the plaintiff received on itr,ms 
deposited prior to 3 I Iarch ,  1933, which Irere returr~ed unpaitl, and 
that the plaintiff is not estopped to claim said prefererice because of its 
w i t l ~ d r a ~ ~ a l  of fire per ccnt of its 2 Xarch,  1933, hook balance, as sct 
out in the agreed statement of facts. I t  is therefore ordered, adjudged, 
arid decreed that  the plaintiff ha re  a i d  recover of the defendants, as a 
preferred claim against the assets of the Xor th  Caroli l~n Eank mid 
Trust Company, the sum of $173.93, aiid that  thr  dcfendaiits pay tlie 
costs of tliis action. I t  haring bwn agreed by thc attorlicjs for the 
parties hereto that judgment might be rendered out of term, tliii judg- 
ment is so signed, and the judgnlrr~t h~re to fo re  signed ill t l~ i s  rausr 
is vacated and declared null and ~ o i d . "  

Thc defendants excepted and assigned error to the ju t lgme~t  :IS +peel, 
and appealed to the Supreme Court. 

John 8. Thomus f o r  plaintiff. 
Brooks, X c L e n d o n  d Holderrress for t l e f endan f s .  

C L A R I ; ~ ~ ~ ,  J. The jutlgmeut of the court below, that "plaintiff have 
and recorer of the defendants, as a preferrcld claim against tlie a s ~ e t s  
of the Korth Carolina Rank arid Trust  Company, the sum of $173.93," 
must be sustained. r i~dc r  chapter 103, Public L a w  of 1933, the North 
Carolina Bank and Trust  Company limited witlidranals by ally de- 
positor, to fi\e per cent of deposits at tlie close of busi~less 011 2 blarc.11. 
1933. The  plaintiff mas sol\-eiit and its checking account a t  that time 
x i  as $8,447.72-five per cent of u hicli lvas n ithdrnn n in ac~cortlmce 
with the restriction. On tliis a p p d ,  the only itenis no\\ in controler*g 
are the folloning: $42.50 check drawn on First  Satiol ial  13a11k of 
Arcaclia, La . ;  $225.00 check d rann  on First  Sa t iona l  Bank of Aippltlto~l, 
W ~ S . ;  $87.27 check ilraxn on ,Il~plo-_Imcrican Katioi~al  Baiilr of San 
Fraiicisco, and $44.55 clieck d r a n n  on ( 'entral Bank and Trust ('oni- 
paliy of Peoria, Ill., totaliug $399.32, less fivc per cent on i t ens  of 
deposit as set forth bclow in the judg~nr~ i t ,  learing $173.93. Tlicic itenla 
n e r r  collccted by the hank after it hat1 ceased to operate, excelJt upon 
a restricted basis and after tlic plaintiff had witlidrann fi\t3 pvr cent 
of its prerestricted book balance, but before the Cornmi-~ioncr of 13n1 lk i  

a 1011. took posqe.sion of tlie bank for the purpose of liquid t '  
Thc  judgment of the court b~ low,  in part, is as follons: "T1i:rt the 

plaintiff is entitled to a preferred rlaim against tlie assets of thc Sort11 
Carolina Bank and Trust  Company in the amount of $173.93, rellre- 
senting the aggregate amount of the items collected I J ~  the Sort11 Caro- 
lina Bank and Trust Company on or after 3 Narch,  1033, to n i t ,  
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$399.32. lcss thc fire per cent thereof ($19.96) ~rh ic -h  plai~i t i i f  hay 
already rweirctl ,  and  also lcss thc  five per c e t ~ t  of $3,0i9.43 ( $ 1 3 . 9 7 ) .  
nl i ich thc, plaintiff rccti\ctl  on  i tmi ,  c1q)ohitcd pr ior  to  :) March ,  I!)')+!, 
~ j h i c l i  n e w  returncd uril)aitl, ant1 tha t  tlic 1jlaiuriff iz liot cjztoppe(1 to  
t l a i m  saitl p r e f e r e ~ l r c  b r rau ie  of i t s  n i th t l ran  trl of fire pcr cent of ~ t y  
2 Jlarcll .  1033, book 1 ~ n l a 1 1 c ~ ~ .  a.; bet out i n  thc3 :rgrc.etl s t a t lment  of facts." 

T h e  f u l l  a m o u i ~ t  to the crrtlit  of the plaiiltiff's accoul t ,  $S,447.72, 111 

t l ~ c  ba t~ l i  a t  the closc of h i i l ~ c ~ s  on 2 March.  1033, hat1 not heen col- 
lected. 111 acltlitiol~ to the cliccki listed on the s t a t e n ~ e n t  11treto attacllcvi 
a s  Exillbit  ('C," saitl $1,447.72 i~iclndcd checkc aud  i l r ;~f t ,  tutalitiq 
$3,0i9 42, \ r l i ic l~ 11 c1.p tlcpoiitctl, but n h i c l ~ ,  iubsequclit to :: Jlarcl l .  19:3.:, 
wcre rc tu r i~e t l  unpa id  to tlie bank, aiitl tlicn re~ul.iletl 117 the b m l i  to 
the plaintiff,  a d  tllc m ~ o u l ~ t s  of n liic~ll ncr:) c l~arget l  i igr~in\t the li1:~111- 
tiff's rcstrictctl :iccoln~t. T h e  plaintiff 1184 teldcretl  to t h r  tlefeotlarit-. 
five IN r (wit  of tlica ui~collccted i t tms ,  to ta l i l~g  $3,079.42, ant1 f i ~  e per  
c e ~ t  of' tlie items collected on  or  a f te r  3 l l a r c h ,  1933. 

R l i c n  thc  c~hcclis aud  dra f t s  n e r e  depositrtl by plailltiff, the follo~ririg 
was i n  tllc contract,  i x d e  x i t h  the  Sort11 Carol ina B a l k  aud  T r u s t  
( ' o n i p a ~ ~ y ,  ill l ~ a r t :  ('111 rece i~ . ing  i t c ~ n s  f o r  depocit o r  cwllec~tio~i, thib 
bank acts only a s  depositor's rollcctiug a g w t ,  a i d  :rhsumes 110 r t y o l i i i -  
h i l ~ t y  tiryotlcl thc rsercise of due care. A\ll  i t e m  a r e  cretlitetl iub~ec*t  to 
final py111ent ill cash or solvel~t  credits. . . . I t  m , ~ y  r l ~ a r q c ~  back 
a n y  i tcm a t  ail) t ime before final paynieiit, n l i e t l ~ e r  r(~turi ied or l ~ o t ,  
also ally itciu d rawn on this  bank not good :it c lwc of hi~sincs,, on &I 

depositctl." 
The firit  qurstioli i in  011 ed : Ditl the  cllwks tlepositctl i n  the bank 

under  the  facts  :IS agreed upon, hecolnc the property o '  tlic bank, or, 
pcllding co l lec t io~~,  were they held by tlic l w ~ k  as  agent fo r  the  plaintiff'! 
W e  th ink  they n c r c  held by the  bunk as  agent f o r  the plaintiff. VTc 
think imder al l  the facts  a n d  circumrtanrer  of th i s  c:rv, tha t  the bank 
by csluess  contract was an agent f o r  collection, tlir> cor~ t rac t  ill clcxar 
language so state.. I n  Worfh  P o .  2 % .  E ' c ~ d  ('o., 1 7 2  S. C'., 3113 ( 3 3 8 ) ,  
ci t ing runnerous a u t l ~ o r i t i ~ i ,  this  Cour t  said : "The rule  p ,el ails n i th  us, 
and i t  is supported by the weight of au thor i ty  c~ lv l r l iwe ,  that  if a 
bank tliscour~ts a paper  and  places the  arriount, l e v  t h r  c~:scwuiit. t o  t l ~ c  
credit of t h e  intlorscr, wi th  t h e  r igh t  to  check on it ,  a1 tl r e w r l c s  t h e  
r ight  to cliarge hack the amount  if the pappr is not p: id, 11y exprt i5  
a g r c ~ n e i ~ t  or olle implied f r o m  t h e  course of dealiug, am1 not 1,- rcaioll 
of liability on the  i i ~ d o r w n c n t ,  the baiilr is  a n  ngotrt fo r  co l l ( , c t io~~ : r l ~ t l  

not a purchaser." Temple ?;. L a  B e l p e ,  1 8 4  S. C., 252;  ,Yler?olq AIIilla 2.. 

J l i l l i n g  Po., 184  K. C., 461;  B a n k  I ! .  R o c h a n ~ o r a ,  193 X. ('.. 1; Dc 11f0n 
c.  J f i l l i n g  C'o., 205 S. C., T i ;  42 -1. L. R., 1). 494. 
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The North Carolina Bank and Trust  Company, after its restrictiol~ 
at the close of business on 2 Xarch,  1933, collected the checks in con- 
troversy. I f  these checks had been deposited after the restriction, tllc 
proceeds would have been plaintiffs'. The order provided "that tlic 
bank might thereafter receive any deposits and that the new deposits 
received by it on or after 3 i\Iarch, 1033, should not untlcr any circum- 
stances, be subject to any limitations ar to payment or witlidran.al." 
The bank after the restriction, collected the checks for plaintiff ant1 
on its check or demand, tlie agent bank was bound to pay the plniutiff. 
The  bank had not purchased them, but took them to collect them like 
any other agent, and on denland the agent bank v a s  bound to pay the 
plaintiff. The defendants have refused to  pay the proceeds of these 
checks xihich belonged to plaintiff. The court below properly lield that 
they ne re  preferred claims against the assets of the bank. 

The second question invol~et l :  I s  a depositor in a bank in process of 
liquidation who withdrew from the bank five per cent of its book balance 
a t  a time when it lrnew that the balik had limited withdranals to five 
per cent of its depositors' actual collected balances, and also I ~ I I ~ W  that 
seleral of the items included within its book balance had  11ot b c c ~  col- 
lected, estopped as against tlie 0 t h  creditors of the bank froin tliereafter 
claiming that certain of the i t m s  v e r e  not actually collected until a 
later da te?  VTe think not, under the f~lcts  and circun~stances of this 
case. 

The plaintiff n a s  carrying a checking account with the North C'aro- 
lina Bank and Trust C'ompany for their mutual benefit. S o  interest n as 
paid plaintiff on its daily balaacm. The bank rcquired l~lai~itifYs ell- 
dorsemmt and a l lo~wd  it to clicck on the deposits, but it v a s  not the 
custom of the bank to notify plaii~tiff vlien the checks so handled were 
actually collected, but in the event that  such checks \yere not paid, the 
bank would return them to tlie plaintiff and charge the amount against 
the plailitiff's account and notlfy the plaintiff accordiiigly. The plaintiff 
was solvent and this was known to tlie bank. The  whole matter n a s  in 
f 7 e ~ i .  I t  nould be indeed hard measure to say plaintiff was estopped slid 
be held to ally strict accountability uhen he, under the circumstances 
liere narrated, the bank going on a restricted hasis, in these hard times, 
could only withdraw five per cciit on $100.00 and this done by n legis- 
lative act and without his conse~it. The plaintiff tendercd back the f i ~ e  
per cent to defendants. 

I n  10 R. C. L., "Estoppel," a t  page 697-5, section 2 5 ,  is tlie folloning : 
"The final element of an equitable estoppel is that tile pcrson claiming 
it must have been misled into such action that  he \till suffer injury if 
the estoppel is not declared. That  is, the person setting up the estoppel 
must have been induced to alter his position, i n  such a way that  he 
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will be injured if the other person is not lield to the represent a t '  lon or 
attitude on xhich  the estoppel is predicated. Furthermore, an equitable 
rstoppel cannot arise except when justice to the rights of others demands. 
I t  was never intended to vork  a positire gain to a party. I t s  whole 
office is to  protect him from a loss which, but for the estoppel. he could 
not escape. Consequently, the estoppel should be limited to what may be 
~iecessary to put the parties in the same relative posj tion which they 
would ha re  occupied if the predicate of the estoppel had n e ~ e r  existed." 
Trust Co. v. Tt'yatf, 191 N. C., 133 (136) : I n  Xe?ycr v ,  Beaces, 193 
S. C., I f 2  (17Y), speaking to the subject: " 'Where a person has, with 
knowledge of tlie facts, acted or conducted himself in a particular man- 
ner, or asserted a particular claim, title, or right, he cannot afterwards 
assume a position inconsistent with such act, claim, or co~lduct to the 
prejudice of another.' 16 Cyc., p. 785; Holloman c.  R I?., 172 S. C., 
376; Cool; v. Sink,  190 X. C., a t  p. 626. See Freeman v. Ramsay, 180 
S. C., 790; 21 C. J., p. 1202." Thomas u. Conyers, 198 ;\'. C., 229 
(234). We do not think under the facts and circumstances of this case, 
plaintiff' is estopped. 

The third question involved: Where such checks iverc. deposited in  a 
bank as agent for collection, which availed itself of the privileges of 
chapter 103, of the 1933 Public Laws of North Carolina, between de- 
positi~ig of the checks for collection and the collection of the checks, 
and aftcr the collection of the checks, the hank was t a h n  over by the 
Com~nissioner of Banks for the purpose of liquidation, is the plaintiff 
entitled to a preferential claim against the assets of the hank? We 
think so. 

Before the transactio~is in controversy took place, thl? bank v a s  not 
on a restricted basis and was not in liquidation. The  rclstriction subse- 
quently "tied up" these checks slid did away with the contract between 
the plaintiff and the North Carolina Bank and Trust Cotnpaay. It took 
then1 as agents for collection and when collected, plaintiff was entitled 
to tlie proceeds and uuder the peculiar factual situat on, defendarit~ 
cannot now contend that w21e1i collected, the principle of debtor and 
cwditor would preyail. The  peculiar legislation contrary to plaintiff's 
:\grccnwlit f i x ~ d  it so that  plaintiff could not get this fund collected by 
t l i c  S o r t h  Carolina Bank and Trust  Conipany, as its agent. The factual 
situation ant1 agreelilent distinguishrs this case from those cited by 
c!cfcntlants. Thc Sort21 Carolina 3 a n k  arid Trust  Conlpaliy collected 
tlie checks as plaintiff's agent and the fund under the facats a d  circum- 
sta~ices of this case. was a trust fund and wl~en the Commissioner of 
Banks took over the Kortli Carolina Unnk and Trust Company, it took 
it tztm oncre. For  the reasons g i ~ e n ,  the judgment of the court be lo^ is 

Affirmed. 
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JAMES D. IPOC'K, x~ HIS GEVERAI, GUARDIAN, MRS. IDA IPOCK: MRS. 
IDA IPOCK, ISDIVIDUALI,Y ASD A S  GUARDIAT O F  N$Kp\rIE T.hSE Ip(lCIC 
AR'D JAJIICS D. IPOCK, v. KORTH CAROLINA JOIKT STOCK LAKD 
BANK O F  DCRHAM. 

(Filed 20 June, 1934.) 

1. Guardian and Ward D c: dudges A +Emergency judge not holding 
court may not approve clerk's order authorizing guardian to mort- 
gage land. 

An emergency judge has no ]?o\ver to approre and confirm an order 
of lhe clerk for the sale or  mortgage of lands by a guardian when such 
emergency judge i s  not holtling court in the c40unty, the statute‘, ('. S., 
2180. preacribing that the "judge of the court" shall approre such order, 
and Art. IT, sec. 11, of the Conqtitution pre'cribiny that  special and 
cmergelicp judges shall have the poner and authority of regular judges 
in the courts ahich they :ire alrgointed to hold, a ~ l d  this result is not 
affected by the provisions of S. C. Code of l%1, see. 7 6 6 ( b ) .  

2. Guardian and Ward D c: .Judgments G +Court's apprOral nunc p1-0 
tunc of c1~1 .k '~  order authorizing ,guardian to mortgage lnnds is up- 
held. 

An executrix and guardian applied to the clerk for an orcler to mortgage 
lallds of her wards in order to lray pressing debts of tlie estate a ~ l d  
prevent irnrnin~nt suit by cr~i t i tors  to sell thc lands to make assets. 
The clerli, mrlrr  statutory :~uthority, found the essential facts and duly 
issued the order prayed for. Pursuant to the order, the guardian 
esecntfd the mortgage, obtained the loan and used the proceeds to 11x1~ 
clcbts of the estate. Thcreaftcr the mortgagee, upon dcfault, forecloscil 
tlie mortgage, bid in the pro~lcrty, and the guardian institutetl this 
action to restrain the mortgagee, as purcl~ascr nt the sale, from scxlling 
the lnnds, upon the ground that tlie clcrk's order authoriziil:: the guardian 
to mortgage the lands was void in thnt i t  had riot k e n  properly approved 
by a judge of the Superior ('ourt. C. S., 2180. Thcre W:LS no snggestion 
of f'raud, overreaching, undue aclvnntage or other incquitnhle element, 
or that  the wards' estates liacl not received the full benefit of the loari. 
Held,, urider the circumstances the order would doubtless have heen ap- 
prored by a regular judge had i t  been 1)resented to him, and under the 
facts the trial court had the p o w r  to approve the order ~ l u ~ c  pro tune, 
although the order had been made approsimately nine years Ikfore. 

S C I ~ S C K ,  J., took no part in tllc cullsideration or decision of this rase. 

CIVIL ACTIOS, before G ~ u d y ,  J., a t  No\ember  Term, 1943, of Lr;xorn. 
It \ \ as  agrcctl h j  cou~lsel  t h a t  the  t r i a l  judge coul(1 find the facts  and  

render  judgmrnt .  T h e  per t inent  facts  so found,  m a y  bc surn~i iar ized :IS 

f o l l o ~ ~  s : 
I .  Samuel  K. I p c k  d i d  i n  1920, l e a > i ~ g  a last will and  teritarneiit 

b y  nl-iich he d e ~ i s e d  w r t a i n  lalid to  his  n idow,  Ida  Ipock, fo r  life, r r l t l ~  

r e m a i n d ~ ' r  i l l  fee  to  his two chilclrerl, S a n n i e  Lane  Ipock  and  J a m e s  11. 
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Ipock. I d a  Ipock qualified as executrix, and also as gua-dian of Nannie 
Lane Ipock and James D. Ipock. At the time of hie death Samuel W. 
Ipock was indebted to various persons in the a l~p~ox i rna te  sum of 
$42,000. 

2.  C)n 13 December, 1924, a special proceeding was duly iristituted in 
the office of the clerk of the Superior Court of 1,enoir County by I d a  
Ipock, executrix and individually and as guardian for he1 war&, Xannie 
Lane Ipock and James D. Ipock, alleging in her petitioll, that the out- 
standing indebtedness against the estate r a s  $22,000, am1 that  there 
were no person211 assets with which to pay said indebtdness. I t  was 
further alleged that creditors of the estate were demanding payment arid 
threatening to institute suit for the purpow of subjectii~g tlie lands of 
decedent for sale for assets, and that  in order to sare th~: la l~ds  for her 
wards the guardian and executrix had negotiated a loan from the de- 
fendant in the sum of $22,000, ~vhich  n.as to be secured by a deed of 
trust upoil the lands described in  the will of testator. 

3. The clerk of the Superior Court, after considering the petition a d  
the facts set forth therein, found as a fact that it  was necessary for 
the plaintiffs to borrow said sum of $26,000 from the defendant and 
that, as said loan covered a loiig period of time, it was for the best 
interest of said rninors that  said loan be made aud a deed of trust 
executed to secure the payment thereof. Thereupon, the clerli entered an  
order directing and empowering I d a  Ipock as executrix, guardian and 
intli~iclually, to conwy said land in trust and to cornplete said loan. 
Samuel W. Ipock, a son of the deceased, who was then of age, joined ill 
tlic couveyance. This order of the clerk was al~proved by Honorable 
0. 13. Allen, eiilergency judge of the State of Xortll Caroli la, residing a t  
Kinston, S. C., on 13  December, 1924. Thereupon, pursuant to said 
special proceeding, a decd of trust w s  duly executed to the First  S a -  
tional Trust  Company, trustee, to secure said sum of $2i1,000, and the 
proceeds of the loan paid to the executrix and guardian. 

4. On 17 February, 1926, a petition >\-as duly filed before the clerk 
of the Superior Court, entitled: 111 the matter of I d a  Ipock, guardia~l  
for Snnn ie  Lane lpock and James D. Ipocli, aucl I d a  Ipock, execu t~ i s  
of 9. W. lpock estate, P.L. yartc.  This peti t io~l recited the d ,nth of S. TIr. 
Ipock, the probate of his will, the qualification of the euecutrix, and 
rlie age of the minors. 111 article sere11 of the petition 11 was allcgetl 
that  a special proceedi~~g liad theretofore been instituted in the Superior 
C'ourt bcfore the c l c ~ k  for the 1)url)osc of b o r r o w i ~ ~ g   fro,^ the Xorth 
Carolitla Joint  Stock IAantl Bank the suin of $62,000, and that pursuant 
to an ordcr made in said cause the  plaintiff hat1 borro~vt,d frorn saicl 
Land Bank the said sum of $22,000 and had duly esrcutyl  a deed of 
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trust securing the p a y m e ~ t  of said ii~drbtedness. Said petitioll further 
demanded a partition of the lands cor ered by said deed of trust ~ 1 1 ~ 1  that 
"tl~ese petitioners respectfully requc3st the court in its order in this parti- 
tion proceeding to .charge the lands to be obtained by S. TV. I l~ock  nit11 
one-third of saitl irlri~bted1ies.s to the Sort11 Carolina Joint Stock Land 
Bank of Dur lmn ,  aiid to charge the land of tlir other prtitioncrs to the 
balaire thereof, and in the er ent that either of tlie parties shall fall to 
pay his or her proportionate part  of the said iidebtetlness as it may 
mature, tliat in such event the other parties may have the right to pay 
tile same, and sucli amounts as may be paid out for the benefit of 
others on said indebtedlless in order to keep said mortgage from being 
foreclosed shall be aiid constitute a lien against the lands of the parties 
so defaulting until the same shall lial-e been fully repaid." 

5. rp011 this petition an order of partition was duly made 011 1 7  
February, 1926, by the clerk of tlie Superior Court, and this order n a s  
duly a p p r o ~ e d  by Hol~orable ITT. 11. Bond, judge holcli~lg the courts of 
Lenoir County. 

6. 011  29 February, 1928, a p e t i t i o ~ ~  \ \as filed by the guardian 111 the 
Superior Court, alleging that annual payments on the loan of $32,000, 
lieltl by the defeiida~it, had been paid by the guardian out of the funds in 
her lialids and from rmeiiue dcri\rtl from the farm, alid she prayed tliat 
she might be pernlittcd to use said funds for the benefit of raid nlii~or. 
i n  paying saitl i~istallrnents to the defendant. Upon this petition tlie 
clerk of the Suprrior Court duly nlatlc an order as prayed for :11id the 
p r o c ~ e d i i ~ g  was approved by Honorable E. 11. Cranmer, judge I~olcling 
tlle courts in Lenoir County on 2 March, 1928. 

7 .  On 30 Soveniber, 1925, a petition v a s  filed in the ofice of tlie 
clerk of the Superior Court of Lelioir County, entitled: I11 the niattcr of 
S a ~ i i i i e  Lane Ipock and James I). Ipock, individually, e x  pa1 t c ~ .  This 
petitioii alleged tliat the board of education of Lenoir Coullty was 
desirous of purcha.iiig a certain lot of land, but that  same \\as covereti 
by the mortgage to tlic defe~iclant, and that the defendant liad agreed 
to accept tlic purchase price ant1 apply on its iiitlcbtedness. TVliert upo11, 
tlie clerk of the Superior Court entrretl an order on 22 SOT-ember, lOZb,  

appointing a coiiiniis-ioner to sell a certain lot of lalid to tlie board of 
education, n.11ich sale was consummated, and the net proceeds of tlic ;.ale, 
amou i~ t i~ ig  to $285.66, \yas duly paid to the defendant to he c.retlitet1 
upon the ilitlebtediicss and $6654 of the purchase price n a s  paid to 121.4. 
I d a  Ipock, guarc l ia~~.  This proceeding mas duly approved by Heriry -1. 
Grady, resiclent judge of the Sixth Judicial District, 011 23 Sorenlber, 
1928. 

8. On  18 December, 1929, anotlier petition was filed by tlie guardian, 
referring to the mortgage held by tlie defeiidant for $22,000, arid asli- 
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ing for permission to execute and deliver five notes, aggregating $2,000 
to J .  It. Harvey anti payable o ~ e r  a period of fire year1,, and to secure 
tlie same by a deed of trust upon the land "bubject, however, to the 
mortgage indchtedneas du r  to the North Carolina Joint  Stock Land 
Bank of l h r h a m ,  North Carolina." T2iercnpon, the clcrk of tlic Su- 
perior Court duly riiatle an order as prayed for and tlie proceeding was 
appro\ed hy Henry  A \ .  Grady, resident judge of tlie Sixth Judicial 
District, on 21  December, 1920. 

9. I k f a u l t  was made in the payincnt of ,the $33,000 inJebtedness held 
by the defendant ant1 on 1 6  January,  1032, tlie deed of trust Tvas fore- 
clovd and the lmitls therein described, purchased by the deferidant at the 
sale and a df~etl duly executed to it for said premises. Sin2e the purchase 
of said land by the defendant it undertook to sell thc same and was 
offering the sarnc for sale on -I October, 1932, nhen the 1~1:iintiffs brought 
this actioii to restrain tlir sale, alleging tliat tlir defentlmt 1s not the 
ox\ ncr of tlie land, but that the title to the same 1s now i I S a n n i e  Lane 
Ipock and James D. Ipock. 

10. Paragraph six of the findings of fact and judgment is a5 follows: 
'(Wliilc there is no allegation in the coniplailit i n  respect to said special 
procceclirig, n l m i  the same was offered in  ehidence, the court inquired 
of counsel for the plaintiffs n h y  the same was not hintling upon them; 
and i t  was then stated to be the contention of the plaintiffs that the 
order of tlle clerk in said proceeding, was ~ o i d  because the same had 
not beell signed and a p p r o ~ e d  by a judge nlio was authorized to approve 
tlie same under tlle laws of Kor th  ('arolina; i t  was further stated by 
counsel for the plaiiitiffs tllat they did not cllarge any fraud in the 
filing and prosecution of said proceeding, but that they earnestly con- 
tendctl that the court, exen with tlie  appro^ a1 of a proper judge, had no 
right to direct a comeyance of the lands bcloliging to the minor peti- 
tioiicrs u d e r  the circumstaliees then existing." 

11. I'aragrapli Id  of tlie judgnicnt and filld~ngs of fact, subsection 
(b) ,  is as  follows: 'Lit was admitted upon the heariilg that  ill order 
for the plaintiffs to prevail in this proceeding, i t  would be necessary 
to attack the special proceeding in t11e Superior Court of Lenoir County, 
under which the deed of trust to the First  Sa t ional  Tius t  Company, 
trustee, securing said $83,000, \\as executed, and it was aclmitted that if 
said proceedii~g was x alid and regular, aud hilidiiig upon the plaintiffs, 
tliat t h y  could not recover in this action. 

"It n a s  asserted that the approval of thc order of the clerk by Judge 
I\llen, an emergency judge. v11o n a s  not holdiiig the courts of Lenoir 
( 'ou~lty at that time, \ \as xoid and of no effect, and the court is of that  
opi~i ion;  it was also coutendetl tliat tlle Superior Court had no right 
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o r  authority in law to subjcct thtx larids of tlie minor petitioners t u  a 
lien in  fa1 or of the Joint  Stock Land Bank under said spei.ial pro- 
ceeding. 

"The court is of tlie opiniori that tlie approval of said ortier by 
Judge 0. H. Allen was a rlullity; but  this is an  original action 111 the 
Superior Court, brougl~t  on the equity side of the docket, anti the. pul-  
pose of this action must, of necessity, be to attack the judgnielit 
dered b ~ -  the clerk and approved by Judge .Illen. Said p roced i i~g  i r  a i  
instituted regularly ln  the Superior Court and the ortlcr of thtl clclrk 
permitted said loan to he made, and it is evident that  the court hail 
jurisdiction both of the parties m d  of the subject-matter of tlie pro- 
ceeding. Therefore, said order of J. T. Heath,  clerk of the Superior 
Court, camlot be collateriilly attacked in an independerit actlorl; but the 
only redress that plaintiffs could possibly h a w ,  if nriy, ~ ~ o u l t l  he by 
motion in  the original proceeding. 

. . . "And the court is  further of 'the opinion that the subscquriit 
orders a i d  decrees of the Superior Court of Lcnoir County, referred to  
in the foregoing findings of fact, in all of wliich said loan and dtctl 
of trust are specifically rcfcrretl to and acquiesccil in, wliicll ortlcrs 
were approled in one instance by Jutlge TT. X. Bond, presiding at 
Kinston, K. C., and in  all of tlie others by the resident judge of the 
Sixth Judicial District, that such a p p r o ~ a l s  are  tantanlourit in law and 
in equity to an approval, ratification a ~ i d  affirmance of the jurlg:ncnt 
of J. T. Heath, clerk of the Superior Court, rendered in the original 
proceeding, which was inadrertentlg approred by Honorable 0. 11. 
Allen, an  emergenex judge; and if sucli is  riot the law, the court is of 
the opiuion tliat the defendant, being an innocent purchaser, and ha\-iiig 
loaned moneys to the plaintiffs to pax the debts of their testator, \rhicli 
could h a ~ e  been enforced against the lands i r ~  question, tliat said orrlt.r, 
so approved by Judge Alllen, ought now to be approved by the court, 
and the court does rat ify and confirm the same, nunc pro f u r ~ c ;  for 
to act otherx\ise x~ould, in the opinion of the court, pernilt a 1)alpal)le 
irijustice to be perpetrated upon the defendant." 

From judgment d issol~ing the injunction upon the foregoing fac.15, 
plaintiffs appealed. 

Rouse Le. Rouse for plaintiffs. 
1V. G. Xordeca i  and IVallacc Le. White f o ~  defendant .  

BROGDEE, J. 1. Did Judge 0. H. Allen, an  emergency judge, not 
holding court in Lenoir County, have the power on 13 December, 1924, 
to approve and confirm the order of the clerk, made on tlie same date, 



t n l ~ t  sr.cwri,]g ?oil1 indcl,tetit~e.n ! 
2. Ditl Jutlgc I I c l ~ r y  Grntly, judge pr iGt l i t~g  nut1 holtliiq the. 

i.ol11.t~ of Lcuoir,  1 1 a ~ c  the, po\rer  to ~ l ~ l j w v t '  t lw said 01~1er m a l r  b~ 
I I ~ a t h .  v h ~ k .  1111 I:\ J ) ~ w r n I ~ ( ~ r ,  1924% i ~ u ? i . r  ~ I I W  / I I ? I T ,  01 Y: j  X o w m h w .  
193:3? 

C'. S., ?,IS!), ~ > r o \ - i t l c ~  tha t  "tlic jutlgc of the m w t "  , d ~ n l l  al)lwoYi8 
.spcrial l ~ r ~ ~ i ~ c ~ r ~ t l i ~ ~ g s  i~ is t i tu twl  fur  t l r  s a l t  i i ~  :licirtpagc vf I m d s  by n 
guardian.  F o r  such p u r l ~ o w  of ,  nppror-al, "71-110 is tllv jntlgi. of t11c 
rour t?"  .\yticlc IT, section 11, of tlrc. Con.~t i tut ion of Xortll  (';irolina 

Tllc.rcd'orr, i t  i.7 r n o ~ ~ i f c s t  tha t  thc ImTrcr uf spcl-in1 i111tl ei!liArgi!iL(.y 
j11dgc~s is d(4licd ntitl h o u i ~ i l d  by t h ~  words '.ill tlic couits whic.!~ th ry  

without a n r h o r i r ~ -  to  approve tlie sjiwi;!l psoc~~etl ing.  W1i3 l r l i~~sv  of 
t l ~ c  case is espressly decidctl ill Ir'wi,,rc 1 , .  G t c r , / i r ~ ~ ~ .  1'31 S. V.: 472. 

but grat~tillp. t h ~ t  i t  docs not conflii.t ~ \ , i t h  tliti ( . 'u~~stitutioll,  i t  is not 

TIict s t m ~ ~ t l  quest iol~ of Iarr.  ir~r-o1r.e~ tile pu \~cv  of rcgulnr judgcs of 
thu Supc~rior  C u u ~ t  to enter a ~ r r i t c  p i  fu ic i  j m I p ( w t .  l i i  the ca ic  a t  

bas suclr ju&g~~:ltt was e i ~ t r w t l  al)prosit~t:itc~l,y nitle ~ c : I ~ . s  af ter  tlic. 

A\ g m r d i a n  aplr1it.s to thc clerk of the Supc r l i~ r  Cour: of a wun t?  ior 
ail arrler to niortgngr the land of wards in order to  secure rnnr~ev to 
pay off autl t l iwllnqy 1)rcrsing iil~tlebtctiiies~ of t 1 1 ~  r i t , ~ t c  41f the n a ~ d i  
anti t o  eliniii~:lte ~nin l inent  litigation. T h e  clerk of the Superior  Court  
had  the 1)o\i7er to  hear  the pet~t iori ,  find thc factb, and t o  conclucle uncier 
tlic circunlstanccs then existing nhc tbc r  the  bt'ct interest of the 17 at t lg 
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would be subserved by t h e  conJ epanre of tlie property f o r  the purpoqe of 
securing money to pay  debts. I n  t l ~ r  exercise of such jurisdiction thc  
clerk found the essential fact4 and duly made  an order a u t h o r i z i ~ ~ g  and 
directing the  to  borron. the money and  to execnte the deed 
of t rust .  P u r s u a n t  t o  such order the  guard ian  reccired $22,000 i n  ii~olley 
f r o m  the  defendant, which n a s  actually used and  expended i n  discharg- 
ing  indebtedness f o r  which t h e  estate of thc  n a r d s  was liable. 

There  i s  no clialler~ge to the t r u t h  of a n y  of tlieqc fac t s ;  nor  i i  thcre 
a suggefiion of f raud ,  ox crreaching, undue  a d ~ a n t a g e ,  or even the s f c u t  
presence of an? inequitable elcment i n  t h e  transaction. X a n i f v t l g ,  
under such circum.;tances, the  approval  of a regular  judge of the 
Superior  Cour t  aq a practical matter ,  vou ld  have doubtless l m n  forth-  
coming. 

Thc  same f a r t s  n e r e  before tlic chancellor, H e n r y  Gratly, in  S o -  
1 ember, 1933. T h e  same facts  n e r e  1111~~lal1enged. Nei thcr ,  a t  tha t  tirue, 
x a s  t h e r ~  anp sllpgehtion of f r a u d  or h i n t  tha t  the cstate of tl!e minors  
11:td not rcccirctl the  ful l  riieaiurc of all  benefits floning f rom tlic tral14- 
action. C ~ l d e r  tl~eep circmiistal~ces t h r  Court  is  of t h e  opiiiioli, and 
qo holds tha t  the  judgment nunc pro tunr n a s  within the p o n e r  of a 
c~llancellor. Irititetl. the t a w  of Poti~r71 c. E'crfllizcl- C'o., 203 K. C., 311, 
1s tleci>i\e. The original record i n  t h a t  case diselovs tha t  S a r a h  Po\\-ell 
ill 1931 a s  guardi,lu, filed a 1)etitioii fo r  authori t> to i~ior tgagc 1~11ldq of 
the  tlwensrtl, and  tha t  no supljortiug affidavits n e r e  oifrrcd a l ~ t l  110 

fo rmal  heal-ing \\ 21s had .  T h e  clerk made  a n  ortipr pcrmittilig tI1(2 coil- 
~-c: aucr  :iml t\\ c>nt,v-one moritlls thereafter  Judge Danielc., duly holding 
t h t  court of the coulity. entered a n  ordm a s  fol1on.s : ( 'Ail>l)ro~ ed 'chi5 
10  I\'o\ember, 1032, n u n (  pro f u n r  R S  of t h e  1 0 t h  (la? of 11arc11, 1031." 
Tlir. Court  s a i d :  "The note ant1 tlectl of truht were esecutccl b,v the  
guard ian  pnrqumit to  order of t h e  clerk of the  Super ior  ('onrt, ant1 
before sanie rm, approred by the judge as required by C. S. 2180, Imt 
tlie judge's appro\  a1 was 1atc.r e r ~ t c w d  n u n c  211-0 func.  This  c ~ ~ r r t l  t11c 
defect." 

T h e  question of ratification alisiilg f r o m  tlie screral  procc.ethngs 
instituted hp t h e  plaintiffs c q ~ r e s s l y  recognizing the  esiitence and 
J :lli(lity of tlie deed of tru.t of t lefn~tlant .  i q  cleljatctl i n  the  briefs, but 
t h e  ~ i e w  of the  Ian as  ahor-e ic t  fo r th  renders n derision on tliat poilit 
u~lriecessary. 

Alffir~ned. 

Sc.rimcx, J., took 110 par t  i n  the  colisidcratio~l o r  clccisio~l of this caw. 
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STATE v. ERIAKUIHJ BITTISGS, ALLIS SPl('k: HIrCTISGS. 

(Filed 20 June, 1934.) 

1. Criminal Law L d-Assignments of emor must be based upon c.xcep- 
tions and be discussed in briefs in 0rdc.r to present question on appeal. 

Assianmcnts of error must he based upon exccptionr duly taken in apt  
tinie during the trial and be discussed in a p l ~ l l a n t ' r  h ~ i e f  in order for 
them to he considered on appeal, and tliesr requirc~me~iis are s t u t n t o r ~ ,  
V. S., 6-13, as  nell a s  mandatory under the (lecisio~is, arid \\here the 
:~ssianments of orror are not pro11crlp b a w l  nl1on exceptions aptly entcretl 
the case map he d~sniisscd upon motion of tlic Attorney (:cneral, but in 
the present npllcal thc assifrnments of error, althouqh m t  properly pre- 
sented, a l e  corisidered because tlie life of tlie nlq~elloiit is involved, and 
are found to be nitliout merit. 

Exceptions to the trial court's statement of the content on of the State 
must be brought to the court's attention by defendant in apt time for 
coricction or the esccl~tions \\i l l  be deemed nniled. 

3. Criminal Law I g-Statement of contention of the State based upon 
flight of defendant held not erroneous. 

Where there is evidence that immediately after the 'ime the crime 
v a r  committed the defendant fled to other states it is proper for the 
State to contt%d that  such flight x a s  a ci~cnmst:tnce i lilicating guilt, 
nntl the court's statement of quch contention \\.ill not lw hcld for error, 
thr statement of the contention not being an undertaking by the court 
to state the lam of flight. 

1. Criminal Law J + 
A judgment in  a criminal prosecution niay hc arrested on motion duly 

made when, and only \\hen, some fatal error or defec't appears on the 
face of tlie record. 

3. Honlicide G e-Evidence of defendant's guilt of murder in the first 
degree held sufficient to be submitted to jury. 
Dcfendnnt admitted killillg deceased intentionally with a tleadly weapon, 

raising the l~resumption of an unlawf~il liilling with m,llice, and the 
State's eridcncc of premeditation arid deliberation, necessary to constitute 
murder in the first degree, is held sulficient to support the submission 
to the jury of the qucstion of defendant's guilt of the capitxl fblonp. 

 PEAL by defendant f r o m  Deciit, J., a t  J a n u a r ~  Term, 1934, of 
PERSOX. 

Criminal  prosecution tried upon indictment charging t ie defeiidant 
with the  murder  of one T. 31. Clayton. 

T h e  record discloses tha t  on the rnorning of 7 S e p t c m b x ,  1933, the 
defendant, a tenant  o r  share cropper, shot and  killed h i s  landlord under  

circumsta~lces which the ju ry  found  t o  be murder  i n  the first degree. 
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The evidence on behalf of thc State tends to show that  the clefcndant 
lived in  a tenant house about f i f t -  yards from the l lon~e of his landlord 
in Person County;  that the t v o  had ( u l t i ~  atcd some sel en or eight acre5 
of corn aiitl tobacco that year on sliarea, each to gct one-half of the 
crops, and the dcferidant to furnid l  hirnirlf; that a quantity of tobacco 
n n s  in the barn on 7 September, nh i rh  it n a s  customary, on taking out 
of the barn, to put in the paclr-licmv; that instead the tlefe~ldant, n i t h  
hi, t n  o children, n as putting the tobacco in his ov n h o u ~ e ;  that up011 
seeing x h a t  was being doue, thtl landlord, accompanied by his n ~ f e ,  
xcnt  to the home of the defen(1aiit and said:  '(1)on't put that tol~acco 
here in this l l o u ~ , :  there is 110 room in here; take eT cry itick of it and 
carry it back to the pack-house"; that  the defmdant said something 
in reply, 13 hich the n ife of the landlord could not unilersta~~tl ,  but ill 
constqucncc of n hat ~5 as .aid, the laiidlord turned and rernnrkcil : '(1 
have got no more to say" and started away from the l i o u ~ c :  t l ~ t  the 
clcfeiidarit thereupon got his shotgun from o ~ e r  the door nut1 shot thc 
landlord, hitting him in the right side of the neck alltl killiiig hi111 
in~ tan t ly .  

I t  i i  alio in evidence that throughout the cu l t i~a t ing  season the de- 
fendant and the tleccased t1iscus:ed plans for ~ v ~ r k i n g  the crops; that 
nhen it n a s  agreed, for example, that 011 tomorrow the tobacco Aould 
Le prirncd, the defendant would disappear ant1 stay a n a y  all (lay. 
"Spice, seemed to think hc \ \as bound to make these tr ips;  that 11e hati 
to norlr for somethii~g to eat, he said. That  nould be his cscuw" JVllile 
not under contract to do so, the tlcceasetl told the defendant ('1~3 noulcl 
gixc3 him some ineat a i d  bread, but after he found out t l ~ e  ticfentla~it 
was not t r y i ~ g  to make anything. he refused to furnish him." 

It iq further iri el idelice that  t l ~ e  cleccastd was u ~ ~ a r m e t l  at the time 
of the hoimcidc; and that  his v i f e  called to the tlefendant not to shoot, 
just as he lereletl liis gun. The defendant inllnediately fled the I icinitj.  
going first to Roanoke Rapids, then illto Virginia, Penna-11 auia, Ohio, 
and mas filially arrested in Sliaron, P a .  

The  dcfendarit took the stand in liis on11 behalf and testified that  he 
\ \as to get half the tobaccw ant1 half the corn; that X r .  Clayton "nas~l ' t  
able to furnish me rations, so I come over here to get Mr. Crowell, n ho 
lxoinised he noulcl f u r i ~ i i h  me bread to make a crop on. I ralsetl a 
garden, corn, some cane and potatoes"; that  on the morning of the 
homicide t h y  n ere d i ~  iding the tobacco, the deceased not n auting the 
children of the defendant to handle his part  : "I told him that my 
children might tear his up. H e  said he v a s  going to the houst, and 
gct his gun and stand there and watch them, he was not going to let 
them break his. . . . H e  had run tllcrn n i th  his gun two or t h r w  
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times when I was not there. I goes to the house, goes upstairs. The  
forty sticks were on the porch. I told the children to pass them on to 
the house to me and I mould lay it upstairs and wait until Mr. Clayto11 
got on better terms, and then I would more it out. N r .  Clayton come 
on the porch, knocked the little boy u p  against the housc~ and stamped 
the tobacco out of his hand. H e  come running in  the house crying, 
a d  my vife,  she called me : 'You will hare  to come do~vn here, he i s  
down liere fighting these children.' I came down and aslml him to go 
way. So  lie ~roultln't do it, he kept standing there fussing. I l rent 011 

back in  the liouse, upstairs. H e  was standing in front of the house. 
H e  called his wife: 'Sallie, come here. I want you to cmome here and 
hear the last words 1 tell the G-d-Negro before I blow his brains out.' 
H e  started in his pocket with his hands, and the gun was over my  head. 
I took the gun, come down and shot him. S o ,  sir, I l m e r  had any 
trouble with him before. H e  was standing ill front of me when I shot 
him. . . . I didn't get mad with X r .  Clayton that  morning. S o  
need for nie to get mad. I didn't h a r e  nowhere in  God':; world to put 
notliing but just in my house." 

Tlle defelidant further testified that  lie went into tlie woods-not 
i n t e l id i~~g  to seck refuge in flight-but when he saw in he Henderson 
paper that  a mob was after him with guns and dogs, bloodhounds, he 
vwlt away, intending to come home soon. 

Verdict : Guilty of murder i n  the first degree. 
Judgmcnt : Death by electrocution. 
Tlie defendant appeals. 

A t f o ~ n c y - G c n c r a l  L z m ~ n m i t f  and r lss is fant  A t f o ~ n e y - G m e r a l  Seawell 
for the  State .  

-11. 1Iugh Il'ho~npscin, C .  J .  Gaies and Cecil A.  -1lcCoy for defendant .  

STACY, C. J., after stating the case: I f  this ne re  not a capital case, 
it ~ ~ o u l t l  be necessary to affirm the judgment, 011 motion of the Attorney- 
Gc~iornl, for f d u r e  properly to present exceptire assigmncnts of error. 
S .  2'. Freeze, 170 S. C., 710, 86 S .  E., 1000; S. c. Kelly, ante ,  660. 
I n  defense of cou~iscl now appearing for the l~risoner, lionever, it  should 
be said th ty  did not represeut him a t  the trial or in the court below. 

S o  exceptions were taken to tlie admission or exclusion of evidence 
a n ~ l  none properly to tlie charge. There was a formal motion to set 
aside the rerdict and one in arrest of judgment, to which exceptions 
were eutered, but otherwise the assignments of error are without excep- 
tions to support them. 
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Ohjechons to  the admission of incompetent eridence, or the exclusioli 
of competent testimony, may he waived by fadure  to objwt in apt  time. 
B. 7 .  Steen, 185 K. C., 768, 117 S.  E., 793. Similarly, ot ler error$, not 
appearing oil the face of the record proper, may be nairct l  by failure to 
note ob jec t io~~s  or propcrly to assign errors and discu;s ihcm on brief. 
l l c r r i f t  1.. Dltli, 169 N. CI., 241, 85 S. K., 2. 

111 the p r e v n t  casc, for instance, if the defendant ~ \ i she t l  to chal- 
lenge the sufficici~cy of the e ~ i t l r ~ ~ c c  to shon premeditatioi ant1 delibera- 
tion beyo~ld a reasonable doubt, as indicated on tlie arguu ent, motion to 
rioilsuit under C. S., 4643, on tlic capital charge, should hare  bceii lodged 
at  the ~vlosr of tlie State's case, cxrcptioi~ noted, if over ~ ~ l c d ,  and the 
iuotlon rencnecl at  the close of all the erltiencc, esccption agalu noted, 
if o ~ c w u l e d ;  antl, iii p repar l i~g  the statrmcnt of casc 011 appeal, an  
assigiiinel~t of error should l i a ~ e  bee11 i m d e  ba-etl u p o ~ ~  this secdoi~d 
exception. 8. v .  Lal~ren te ,  196 PI'. C., 362, 146 S. E., 395; 8. 1 % .  S / g ~ n o n ,  
190 N. C'., 687, 130 S .  E., 854: S. 1 % .  I i / l l ian ,  173 S. C., 792, 92 S. E. ,  
499; S o w e l l  I ? .  Basnight, 185 S. C., 142, 116 S .  E., 87; Rafson r .  
L a ~ i ~ l r ? y ,  202 S. C., 360, 163 S.  E. ,  600; S a s h  v .  Roysler, 189 N. C., 
405, 127 S. E., 356. But  no such exception and assigr~mcnt of error 
appear oil the record. 111  licw of this, tlic tlefei~daut might ha\  e moved 
for a direrted rertlict oil the capital charge, noted an  exccptiou, if orer- 
ruled, a i d  preclicatccl all asslgnnieilt of error upon this cxceptiou. But  
the record col~taills 110 such exceptiou and assigument ~f error. The  
quc,"iol~ therefore is ~ o t  properly presented. 

,111 a t t e i l t i ~ ~  reading of the opinioii ill Rau 1s c. L u p f o r ' ,  supra, ought 
to acquair~t  appellar~ts n i t h  the mechanics of taking exceptions, bringing 
them fornard  i n  the assignmeuts of error, and preserving them by 
tliscussii~g them on brief, as required by Rules 19 (3 ) ,  21 and 28 of the 
Rules of Practice ill the Supreme Court, 200 N. C., 824-827-831. See, 
also, S. r .  Lea, 203 N. C., 13, 164 S .  E., 737; Carter 2 % .  Bryant,  199 
K. ('., 701, 155 S. E., 602, a i ~ d  I i / gga i~  1 . .  Ilarr/son, 203 N. C., 101, 
16.5 S. E., 358. 

But treating tlie assigrinients of error as supported by exceptions, 
they appear to be ~ i i t l iout  merit.  The  court in  charging the jury, antl 
whilc~ stating the contentioils of the State, said:  " . . . that  then 
his flight from the scene and his flight as f a r  as P e n ~ i s y l ~  ania was a 
circumstance indicating, ill recognition of the fact of his own guilt." 
This is assigned as error. 

There are two reasons why the assignment cannot be sustained. I n  
the first place, exceptions to the statement of contentions, not called to 
thc attrlrtion of the judge a t  the time, so as to give him sm opportunity 
to correct them, if erroneous, are treated as waived or ineffectual oil 
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appeal. 8 .  v. Lea, 203 N. C., 13, 164 S. E. ,  737; S .  v. #loan, 199 N. C., 
598, 155 S. E. ,  258; S.  v. Steele, 190 N .  C., 506, 130 S. E., 308; 8. c. 
Parker, 198 N .  C., 629, 152 S. E., 890; Nfg. Co. v. Building ('o., 177 
N .  C., 103, 97 S. E., 718; S. c. L i t t l e ,  174 N. C., 800, 94 8. E., 1 ;  
S. v. Fosfer, 172 N. C., 960, 90 S. E., 785. I n  the next place, the con- 
tention itself was legitimate. S .  1;. Beal, 199 N .  C., 278, 154 S. E., 604; 
8 .  v. Xull,  196 K. C., 351, 145 S .  E., 677; S. I > .  Lawrence, 196 N. C., 
562, 146 S. E., 395; 8. v .  Stewart, 189 3. C., 340, at p. 347, 127 S. E., 
260; S .  v. Nalonee, 154 N .  C., 200, 69 S. E., 786. The court mas not 
undertaking to state the law of flight in giving the State's contention. 
8. v. Mull, supra; S .  v. Steele, supra. 

It is not perceived upon what theory error was committed in rcfusing 
to set aside the verdict or to arrest the judgment. A judgmcnt ill a 
criminal prosecution may be arrested, on motion duly made, nlie~i- 
and only ~vhen- some fatal  error or defect appears on the face of the 
record. S. 2'. XcRniigkt, 196 N. C., 259, 145 S. E., 281. The tr ial  seems 
to hare  been conducted in strict conformity to the law, and with due 
regard for the rights of the defendant. 

The intentional killing with a deadly weapon, admitted by the de- 
fendant, raised sufficient presumptions to establish an  unlawful killing 
with malice, which is  murder in the second degree, S. v. h7eatcin ante, 
682, and the record contains ample evidence to support the finding of 
the additional elernents of premeditation and deliberation uecessary to 
constitute murder in the first degree. S. u .  Evans,  198 S. C., 82, 150 
S. E., 678; S. c. ,Viller, 197 E. C., 446, 149 S.  E., 590; S. v. Steele, 
190 S. C., 506, 130 S. E. ,  308; S. c. Xerrick, 172 N .  C., 870, 90 S. E., 
257; S. c. Cameron, 166 N.  C., 379, 81 S. E., 748; 8. v. XcC'luw,  
166 IT. C., 321, 81 S. E., 458; S. c. Daniels, 164 S. C., 464, 79 S. E., 
953; S.  v .  Erum, 138 N. C., 599, 50 S. E.,  283; 8 .  v. Thomass, 118 
N. C., 1113, 24 S. E., 131;  S. I ? .  Sorwood, 115 N. C., 789, 20 S. E., 712. 

The defendant's plea of self-defense was rejected by the jury. S .  2.. 

Glenn, 198 S. C., 79, 1.50 S. E., 663. I t  is observed that his ~v i f e  arid 
children were not called as witnesses in his behalf. I t  is not krionn 
whether they would have corroborated his testimony. This  was a matter 
for his counsel to decide. 

There is nothing appearing on the record which would warrant the 
Court in disturbing the verdict or the judgment. They will therefore 
be upheld. 

N o  error. 
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C. R I  PAI.MER, J .  H. P A I , N E R ,  A Y D  11. V. PA1,hICIt. TRXISG ASD DOING 
R u s I n ~ s s  A S  P A L h I E R  S T O X E  WORKS,  v. GURNEY 1'. HOOD. Coar- 
NISBIOXER OF BAKKS, ON RELATION OF P A G E  TRUST COMPANY. 

(Filed 20 June, 1034.) 

Ranks and Banking H e- 
The mnlring of a deposit in a bank when aanie is iniolrmt to the kilo\\l- 

rclgcs of itu offirers does not entitle the clepocitor to a prcft~rt'nce u ~ o n  the 
bal~li's Inter r w e i ~  ership. 

S c i ~ ~ a c ~ ,  J.. took no 1)art ill tllc coi~sideration or clecision of this cace. 

CIVIL A( TIOX, before Ninh-, J., a t  X l ~ r i l  Term, 1934, of STASLT. 
Plaintiff ullcgcd tha t  the P a g e  T r u s t  C o m p a l ~ y  was a 1,aillring corpo- 

ration, m a i ~ ~ t a i n i n g  offices o r  branches 1vit11i11 the  S ta te ,  and that  on 
~ a r i o u s  tl:rgs i n  Ecbruary,  1933, and  oil thc  ls t ,  h t l ,  aiicl 3 rd  (lays of 
Narr l l ,  1033, they had  deposited various s u m i  1x1 said hailk, aggregating 
$6,269.57. 

I'laiiltiffs fu r ther  alleged tha t  a t  tlic t ime a11 of said deposits were 
made tha t  said bank was hopelessly i n s o l ~ e n t ,  anti tha t  the offirers 
thereof knen of iuch  iil\olrcacy a t  the  t ime snit1 deposits n cre r c c t i ~  ed. 
I t  n a b  fur t l l t r  allegcd that  on 3 March,  l!):U, the 11a11k closctl a l ~ t l  
theleaf ier  G u r n q  1'. Hood, Cornmlzsior~cr of TZai~k-, tocrk rhnrge of the  
asset5 tllertof fo r  tllc purpose of liquidatloll. 

U p o i ~  thc~ f o r f ~ g o i l ~ g  allegations tlle plaintiffs assert tlla >aid deposits 
coi~stitutt .  a preference. T h e  defendant tlei~iurrcd to the complaint u l m l  
t h e  grm111tl that  the facts  stated did not col~st i tute  a p r t f j ~ r e d  clairli. 

T h e  dunur r t ! r  was s u ~ t a i n e d  and  tlle plaiutiffs apped-(1. 

P h 1 t  C r - l u ~ v .  I s  a general depositor of funds i n  a bal~lr,  hopeltssly 
in -o l \c l~ t  a t  t l ~ e  t m c  of m a k i ~ ~ g  such deposits, entitled to 'I prefere~lce 
iu  tllc l~quida t io l i  of said b a i ~ k ?  

Prc4'crcwcca a re  usually creatcd by s tatute  or arise fro1 1 tht. applica- 
tlon of ille t rust  fluid theory. I n  7.e llunli, 204 S. C., 143, ti7 S. E., 361. 
TVlllle there is  a l ~ n n t l a ~ ~ t  authority f o r  the  position a s e r t e d  hy the 
plaix~tifl'q, this  ( 'ourt has  consistentlg 11eld that  a general tlcl~oqit s u ~ h  
as  tli.closcd b) the present record, tloei not create a p r e f e ~  (, I W .  All t l iougl~ 
tllerc~ niay he iligllt \ar ia t ioi ls  of fact ,  the rnse of X f g .  ( ' ( J .  1 , .  H o o d ,  
20-1- 1. ( '  , 340, l6b  S .  E., 363, a11d -Iffy. ( ' 0 .  I ,  llootl,  l i t f c . ,  324, arc 
d c t e r r n i l ~ u t i ~  c 111 principle. 

Mirmet l .  

S c ~ e s c  K, J., took no par t  i n  the consideration or  derisicn of this case. 
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HOWARD JIBSOX r. THE TEXAS COMPANY, ISCORPORATED. 

(Filed 11 July, 1934. ) 

1. Master and Servant D a: Principal and Agent C a-Burden is on in- 
jured third person to establish relationship of master and servant. 

Where plaintiff seehs to hold defendant liable under the doctrine of 
wupo??dea t  8ziperio1-, the burden is on plaintiff to establish, among other 
things, the pxistence of the relation of master and servant or of ~ ~ r i ~ l c i p a l  
and agrnt betneen the defendant and t l ~ c  iilleged nrongdoer, and where 
plaintiff introduces no competent eridrnce of uucll rclationsliip lrlailltiff 
is not entitled to recorer. 

2. Same: Evidence H a-Plaintiff's testimony of agency held incompetent 
as hearsay. 

Plaintiff. seeking to  hold dt'fendallt li,lhle under the doctline of rc-  
spo?&wt super ior ,  testified that the allewd wrongdoer v as working for 
defendmt, hut  testified on  crow-examination that Ile had been told 
that the alleged urongdo~r  11ad :t contract wit11 tleferldant ant1 \xis doing 
the vork in question under sue11 contract. Hcld ,  plaintiff's testimony of 
ngtmcy was incorn1)etrnt as hearsay. 

SCHEXCK,  J., t o ~ l i  no part in the corisideration or deci4on of this case. 

CII'IL ACTIOA-, before Frizzellc.  J . .  a t  December Term,  1933, of 
CARTLRET. 

Plaintiff allepcd and  oflcrcti r\itleiice tending to slion tha t  lie n a s  
in jured  011 S a t u r d a y  r \ m i i ~ g ,  I Alugust, 1931. T h c  t t s t i n ~ o u y  disclosed 
t h a t  De1111is Xasoli olwrated a filling station a t  ,Itlantic, Sort11 Caro- 
lina, a t  \~-llich Iirx sold products manufactured by thc clefedari t .  111 

con11wtio1i u i t l i  h i s  h ~ ~ s i n e s ~  h~ onnet1 a n h a r f  a t  snit1 p o i i ~ t .  T h i s  
n l ia r f  was ahout r ight  feet a h  e the 11 ater.  Tlicrc n ere eighty yards of 
lxl)e col~iiecteil together, strcxtchcd along the wharf .  T h c  old pipe had 
11eel1 take11 up aud uen p i p  laid. I t  Ivns l ~ i i l g  ahout six or eight incllc.; 
f r o m  the edge of tlic~ n har f .  T h e  p l a i ~ ~ t i f f  teitifietl as  follox s : "7'11erc 
n e r e  six of us  tlwre get t ing our boat, reatly to go get our  liets on. That  
\\:IS 011 S a t u ~ d a -  r ~ e ~ ~ i ~ l g .  Thcre  \ \ as  no danger  t h i w  a t  all. W e  hail 
all  hecu ~ r o r k i n g  riglit a rou l~ t l  t h i i  (lock f o r  about fo r ty  year?. W e  had  
heen tlierc t u r l i i l ~ g  OUP 110:itr O T ~ ?  F r i d a y  and  S a t u r d a y  a ~ t l  I had just 
got i ~ m e  righted t ~ l r l ~ i l ~ g  it  m e r ,  \\lion something s t r ~ w k  me. I (lon't 
lmon nhr~ t l i e r  I n a s  klioclird don11 or  not. Somrtliing got mr .  I t  nils 
that  p i ~ w ,  r i g h t  yard. of l ~ i l w ,  tha t  ! ~ e  had  lcft 011 t l ~ c  o p p i t c  iitlc 
of t h c ~  nl iarf .  N r .  ('l~ac!nic.k l ~ a t i  left i t .  H e  hat1 been t l ~ t r e  to talie 
UP the olcl p ipr  and  pu t  t l o w ~ ~  n c n .  . . . E i g h t y  yards of it n as  cow 
~ ~ e c t e d  soliclly togethtr and it  fell  and struck nie therc. I t  left m e  ill a 
bail c o ~ ~ t l i t i o ~ ~ .  . . . I (lid not brillg m y  boat i n  contact n i t l i  the 
n l ~ a r f .  Slie n a >  about f i ~  e o r  six feet f rom the Iiliarf.  . . . I told 
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X r .  Hamilton the pipe had jumped off. I don't lriiom l ~ o w  it got off. 
There was a boat started there at the time. I don't know who started 
the engine. I don't know whose boat it was unless it was Charlie 
Willis'. I don't know whether the pipe fell off when he started the boat 
or not. Something must have shook the pipe off. The pip(> Tvas inch arid 
a half pipe." The evidence furt l iw disclosed that  Dennis Mason, tlie 
owner of the wharf, upon which the pipe x a s  lying, ran  a store niitl 
sold gasoline, supplies and groceries. H e  was selling the Texas gasoliile. 
H e  represented the Texas Company. A witness for plainti T testified that 
"the pipe was somewhere between four and five inches From the edge 
of the wharf. Some parts of it were over tlie wharf. I t  had a crook 
in  it." The  plaintiff offered evidence that  the pipe had seen taken up 
and new pipe installed by a man named Chadwiclr. I n  order to connect 
Chadwick with the defendant the plaintiff was asked the followiiig 
question by his counsel: "You say Mr .  Chadwiek was dcling this work 
and left the pipe there? F o r  whom mas he doing the wcrk?" Anslver: 
"The Texas Company. They told me that the Texas Company gave it 
out on contract and he got the job. I n-as told that  Mr.  Chad~vick 
had a contract with tlie Texas Company. I was told that a t  the time, 
he was a contractor to put the pipe down for the Texas Coinpany." 

The defendaiit in apt  time objected to the question, but the objection 
was overruled. 

The defendant offered in evidence the contract between the defendailt, 
the Texas Company, and Dennis Xason, which was in writing, and said 
writing discloses that  the defendant leased to said I>cnnis blason certain 
equipinent to be used by him on the premises for the storage and sale 
of petroleum products purchased solely from the defendant company; 
"but at all times is to remain the property of the con~pany." 

The defendant also offered in evidelice the written coiltract betn-eel1 
C. n. Chadwick and tlie Texas Company, dated 22 July ,  1931, and in 
words and figures as fo l lo~w : "I propose to illstall new ll,iff galvanized 
pipe line 011 Deilnis Mason's Dock at Atlantic, S. C., Furiiishing all 
labor arid material for the sum of $150.00 (700 ft.  pipe). I guarantee 
this work to be of first class a i d  will correct any defects   rising witliiu 
a period of thir ty days after completion without cost to the Texas 
Company." 

"Chatlwicli testified that in making the repairs on the wharf "I had 
complete control of the job a i d  hired all labor and furnished all ma- 
terial. I had been through the job possibly three days when the accident 
happened. I left the old pipe between a foot and a foot and a half on 
the right side of the wharf as you go out." I t  also appeared in the 
testimony that  C. T .  Chadwick was the agent for the Tcmxas Company 
a t  Beaufort and sold gas to Dennis ma sol^, the owner of tlie wharf, 
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and that C. 13. Cliadrvick, the corltractor who did the installation ~vork, 
was a son of C. T. Chadwick. 

The following issues were submitted to the jury:  
1. "Was C. 13. Chadwick an illdependent contractor as alleged in the 

answer 1" 
2. "Was the plaintiff iiljured by the negligence of the defendant, as 

alleged in the complaint ?" 
3. "Did the plaintiff, by his own negligence, contribute to his illjury?" 
4. "If so, what damage is the plaintiff entitled to recover from the 

defendant 1" 
The trial judge charged the jury upon the first issue as fo l lom:  

"SOTV, gel~tlemen, the burden of that issue is upon the defendant to 
satisfy you upon the evidence and by its greater weight that C. 13. 
Chadwick was an independent contractor in the perforrilance of certain 
work contracted for as testified to by Mr.  Chadwick himself and other.; 
in the trial of this case." 

The jury ansx-ered the first issue "No," the second issue "Yes," the 
third issue "So," and the fourth issue "$500.00." 

From judgment up011 tlle verdict the defendant appealed. 

L u t h e r  H a m i l t o n  for  plainti f f  
L ) ~ 7 2 7 2  d Dunn for de f endan t .  

B ~ o c u ~ s ,  J. "When it is sought to hold one responsible for the neglect 
or t o ~ t  of ailother, under the doctrine of respondeat  super ior ,  at least 
three thiugs must be made to appear, yea four, and, upon denial of 
liability, the plaiiitiff must offer 'some eridence which reasonably tends 
to prove every fact essential to his success.' . . . These a re :  

1. b'Tliat the plaintiff was iiijured by the i l e g l i g ~ n c ~  of the alleged 
wrongdoer. 

2. "That the relation of master and servant, employer and  employe^, 
or principal and agelit, existed between the one sought to be charged 
and tlle alleged t o r t  feasor. 

3. "That tlie neglect or wrong of the servant, employee, or agcnt, 
was done in the course of his eniployment or in the scope of his 
authority. 

4. "That the servant, employee or agent, was engaged in the work 
of the master, employer, or principal, and \ \as about the business of 
his superior, a t  the time of the injury." -1Iartin c. B u s  Line, 197  
N .  C., 720, 150 S. E., 501. 

Applyiiig the principles so clearly stated by the Chief Jus t i ce  ill the 
X a r i l n  case, supra,  to the facts of the present record, it is manifest 
that tlie burdeli \\as u p l  the plaintiff to show that C. B. Chadnick 



Public Officers D a-Relator in action to vacate public ofice must have 
some intwest in the action, though h e  need not be contestant. 

Itelator, the  Xssoc i :~ t~d  Cosmetolopists of Sort11 Carolinn Inc.orporatcd, 
l ~ r o u g l ~ t  this action with the permission of t he  At torney-( ;e l~e~al  at tacking 
drfendi~nts '  r ights to llolcl ofice on the  Board of C'osmetic L i r t  ICaarni~~crs  
to 1~lii1~11 they were al~lroii~tetl  lry t l ~ c  (:overnor nntler t l l ~  ~ ~ r o r i s i o n s  of 
c11al)ter 17'3, Public 1,an.s of 1933, relator contending tha t  clefendants 
were not qunlifiecl to hold the  ofice because they did not possess tlle 
es]~rc% qunlificwtioiis prescriber1 hy tlir statute.  Tlie conu rlaint did not 
allege tha t  rclator is a t a s l ~ a y r r  of \V:rlie County, o r  t ~ c w  of Sort11 
Cnrol i~i :~ ,  nor :I voter of the  State,  nor t ha t  relator i s  :~Eected by or 
interc?sted in  the  Board of ( 'osmetic Ar t  Es ;~mine r s .  Hf'ld,  defendants' 
derunrrers to the  com1)laint \yere ~ ~ r o l ~ e r l y  sustained, i t  being. r ~ q u i r e d  tha t  
the rc1:rtor in a n   tion on to r n r a t r  n 1)ul)lic ottice h a r e  some interest  i n  
the action, t l iougl~ i t  is  not rrquirrt l  tha t  lie be a contestan~t for  the office. 
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CIVIL ACTICA,  before I l a r r i s ,  J . ,  a t  December Term,  1933, of WAKE. 
T h e  plaintiff procured permission f rom the Llttorney-General,  as  

rcquired by lax-, to inst i tute  this action : T h e  complaint is as  follow^: 
"1. T h a t  the plaintiff is a corporation created, organized n ~ l ( l  exiqtirig 

uiider a ~ l d  by vir tue of tllc l a n s  of N o r t h  Carolina, h a ~ i r ~ g  i ts  lirillcipal 
place of busiiicss ill the city of W i n s t o l ~ - S a l ~ i ~ i ,  S. C. : that  wit1 corpo- 
rotion is a n o n ~ t o c k  ant1 ~ioiiprofit  corporation created for  the purpose 
of furtlicrillg the best illterests of thc C o q n i e t o l ~ ~ ~ i s t s  of Sort11 ('arolina 
ill all  l a x f u l  ant1 proper n a y s ,  a1:d part icular ly with rcslwct to their  
rights a~lcl t l ~ ~ t i c s  u ~ l d e r  al,d by vir tue of c l la l~ter  179, Public  Laws of 
1033, l~crc inaf te r  more part icular lg referred to, and tha t  membership i n  
saitl corporatioii is liinitecl to (losmctologists in  the S ta te  of Sort11 
Caroliils.  

"2. T h a t  tllc defendants, A r t h u r  T. Ritchie  and L. T i  Smithcy, a r e  
citizens of the S ta te  of X o r t h  C'aroli~la, and a t  the present timc. reside 
i n  the  city of Raleigh. 

"3. T h a t  the Legislature of Sort11 Caro l i i~a ,  a t  the  session of 1933, 
passctl ail act to regulate the practice of cosmetic a r t  iu  the S ta te  of 
K o r t h  Carolina, saitl act being chapter  179, of t h e  Public  Laws of said 
srssiolt; that  scction 1 3  of said act provides fo r  the  appointment  of a 
State  Board  of Cosmetic A r t  Examiners  to  consist of thrcc persons, 
said section being i n  words and figures as  follows: 

',I board to be known as  the  S ta te  Board  of Cosmetic . l r t  Examiners  
is hereby established to consist of three members appoi~i tct l  by t h e  
Govenior of the State .  E a c h  member shall be a n  experieilcetl cosme- 
tologist, n h o  has  followed the  practice of cosmetic a r t  fo r  a t  least five 
years  next pwretling his  or her appointment, i n  the State .  T h e  mem- 
bers of the first board appoiuted shall s e n e  for  three yparq, trio years, 
autl one year  respectively, a f te r  appointment, and mcmbcrs appointed 
thercafter  shall serye for  three years. T h e  Governor, a t  his option, 
luay remove a n y  member f o r  good cause shown and  appoint  members to  
fill unexpired terms.' 

"4. T h a t  under  and  by ~ i r t u e  of said act, and  more part icular ly of 
section 1 3  thereof ful ly  set out i n  t h e  preceding paragraph,  his  Excel- 
lency, the Goveriior of the S t a t e  of K o r t h  Carolina, on or about the 

d a y  of J u l y ,  1933, appointed as  members of said S ta te  Board of 
Cosmetic *\rt Examiners ,  A r t h u r  Ritchie  and  L. L. Smithey,  t11c de- 
fcndallts herein, arid the  said A r t l ~ u r  T. Ritchie  and L. L. Smithey liave 
attempted to qualify as  members of sald board and h a l e  eiltercd upon 
the discharge of their  official duties. 

' ( 5 .  T h a t  a s  this  plaintiff is infornled and believes and therefore 
allcgcs neither the said A r t h u r  T. Ritchie  nor L. L. Snlithey a r e  ex- 
perienced cosilietologists who have followed the practice of the cosmetic 
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ar t  for the last five years next preceding their appoii~tment, in the 
Statt.; that on the other hand, as this plaintiff is informe(1 and bcli~ves, 
and tlwrcfore allrges, the said L l r t l ~ u r  T. Ritchie and I;. L. Smithey 
arc totally ignorant of the cosmetic ar t  and as a matter of fact  are ant1 
Iial e ~ W I I  for a i iurnbc~ of years engaged in f o l l o n i ~ ~ g  the business of 
barh~ril lg.  

"6. That  as this plail~tiff is informed and bclieres, and therefore 
allcgm, thc said .lrtliur T. Ritcllie antl 1,. L. S m i t h ~ y  arcx not qualified 
under the terms of said c~haptcr 179, of the Public Lams of 1933, to act 
as r r ~ ~ m b e r s  to the State Hoard of Coqnlctic Ar t  Exarriilers for the 
rcasoii that thcy cannot comply with the provisions of said act and 
more particularly with tllosc of scction 13  of said act, and that  their 
attcmptcd appoirrtmcl~t is ]lull, void and of no effect. 

"TVhereforc. this plaintiff prays that the offices occupit~l hy the said 
-irtliur T. Ritchie :rntl L. L. Smitlley he tlcclared vacant, and that the 
said Air thur  T. Ititchie and I,. I,. Smithey bc forthrvitl~ i.emoved from 
rlicn~bcrihip on snit1 lloarc! of ('osmetic Ar t  Examiners." 

The defendants filed a demurrer as follons: 
"1. For  that tllc complaint does not state facts sufficicllt to constitute 

a causr of action against the defendants. 
" 2 .  For  that t l ~ c  court ill which the action is instituted has no juris- 

clictiou to hear a11d detrrlnirle this coiltrovemy. 
"3. F o r  that  section 13, of chaptcr 179, of the Public 1,ans of 1933, 

provitlcs for the nlr t l~od of removal of the members of the board created 
under said act and giv?s to the Governor of S o r t h  C'aroliua the power 
a t  his optioi~ to remove for good cause shonn any member of said hoard. 
The matter.; and tliir~gs set  forth in  t l ~ e  complaint l ~ a r e  already been 
presei~ttd to the (?ro\er~lor of Sort11 Carolina ori a motion to rernore 
the tlefcutlants for cause and the Govcrnor has taken action on said 
motior~ and rcfuscd to remove the clefentlauts. 

i ' ~ ~ h e r e f o r e ,  the defentla~lts pray that  this action be disinissed arid 
that they recover their costs." 

After. hearing the argumei~t it was "ordered and adjudged by the court 
that tllc demurrer be and the same is llrrcby sustained, uud this action 
is  disrnissetl." etc. 

F rom the foregoing judgment the plaintiff appcaletl. 

13~oc:nl:~-, J .  Can the plaintiff maintain this action upon thc allega- 
tions of the cornplaint ? 

This suit is instituted for the purpose of vacating a n  llleged office 
held the defe~idants as nlenibers of the Statc~ Board of ('osmetic , h t  
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Examiner3 as drwrihed i n  chapter  179, of the Publ ic  Laws of 1033. 
Tlie grararnen of the actiorl is that  the tlcfentlants a re  not qualified to 
lloltl the office by vir tue of thp facat that  they do not p o w w  thc csprc~sr 
and  u ~ ~ e q u i ~  ocnl qualifications ljrescribeci by statutc, and this fact  i i  
admit ted by tlie dcrnurrcr.  Xotn i ths tand ing ,  tlic courts cnnlrot hcnr n 
person n l io  is not tlic p a r t y  aggrio\etl a11c1 n h o  has no interpit i n  th17 
subject-matter of the action. 

W h a t  interest thsn,  h a s  thc l~laint i f f  i n  thc  9ubjec.t-matter of this  
action ? 

I t  is alleged i n  the colriplaii~t tha t  the plaintiff i i  a corporation of 
K o r t h  Carolina with a n  officc i n  Winston-Salerli. I t  is 11ot allegetl t h a t  
the plaintiff is  a taxpayer of Wakc  County, or elerl of S o r t l i  C'arolina, 
o r  a xoter of t l i ~  S ta te  I t  does 11ot appear  upon  the facr  of the com- 
plaint  lioir tlie plaintiff corporation is affecied 117 or iz!rorc'stetl in  the 
Board  of Cosnletic a l r t  Examiner,i. TVl~ile it  is allegsd gtlicrtrlly i n  
the  complaint tha t  nlc~nberhhip in  the  plaintlif cwrporntion is linlitetl 
to  cosnietologists, i t  does i ~ o t  appear  that  all  cornlctolopiits a r e  mtmbws 
nor as  to how membership is  acquired. 

T h e  r ight  to  rnaintaiu a n  action to rucate  a n  officc is 11ot dependent 
upon the fact  tha t  the relator or plaintiff is entitletl to tllc office o r  
ally of i ts  rmolurnents. S e ~ e r t l l s l e s s ,  a p a r t y  cannot lnaintnin a sui t  
i n  nl i i r l i  lie has  n o  illterest. T h i s  idcn n as  exprcwcd i n  I1  i~rcs  1 % .  T 7 t r r r r l ,  

11s N. C., 3, as  f o l l o ~ ~ s :  "The  defentlant n u s  entitled to  have tlic 
allegatlorl e l l o n i ~ ~ g  the relator's interest w l ~ i c h  uould  entitle h im t o  
n m i n t a i ~ i  the  action set out i n  the complaint so tliat, by propcr deui:ll 
o r  c ien~urrer ,  thc  tlefendaut could h a v t ~  tlie f a r t  fouiitl by the ju ry  or 
thc  r u l i i ~ g  on the law rexicwetl by al)peal. Tlie relator iz the rcd p a r t y  
plaintiff and the  courts l i a ~ e  i i c ~ c r  gone to the cxteut of pt ' r rnl t t i~lg 
h im to m a i l i t a h  a n  actiou in nliicll lie hat1 no intere5t." 

Again, i t  has  beer1 held i n  Jonc~s 1 % .  R ~ g g s ,  154  X. ('., "1, T O  S. E., 
46S, tha t  "quo 2~ u r 7 u t i f o  us to  a n  office cull he brought upon leave of the  
Ll t torney-Gtxeral  by a n y  c i t u e n  nl io i. a q u n l i f i d  l o t c r  and t a s p a y r r  
of a municipal  corporation. or ally jurisdiction oTer nhicl i  the  o f i r r r  
~ r l iose  tit le is  q w s t i o ~ r e d  cxrci.es hi. dutie. alld yoncrh, though tli? 
rclator is  not l~iniqelf a csontestai~t f o r  t h r  office. But h i z  is oil tlw 
g r o u ~ i d  tliat lie 1s a par ty  ill intwest  and has  a dircct interest ill lmr i n g  
the office occupied only by a n  officer n ho is entitlstl to it." T o  likc t4ec.t 
is  the statemeut of l aw ill ~ I O Z L ! / ~ ~ ( I / / I ? I I /  2'.  ~ ' C I ) J / O T ,  122  1. c., 141, 29 
S. E., 101, as  follows: " I n  such c a w  the plaintifi's, 1 1 a ~ i n g  110 d i r w t  
persolla1 intercst iii the action. i l~uqt  show t h a t  thcy h a l e  qomc public 
intercst t o  be affected or t h a t  nlny he affecttd by the t1efend:mti being 
allo\ved to hold said office, tha t  is, tliat they a re  residents and tax pa^-crb 
i n  the county n here the defendarlts arc holcllng ant1 exercising the ofice. 
T h i s  m a y  seen: to be a technical ohjcction, but  i t  is ~ o t .  If th i s  mere 



1. Constitutional ]litin F c: ('rirnini~l La11 H c-Refusal of  motion for 
continuanre h(.ld not to  dcmj accusrd's right of confrontation. 

2. Criminal Iia1v C' a:  I g-Defendant Iicld not entitled to instructions 
relating to innocent by-stander undcr evidence in this case. 



i~~fi ic ted the injury. The requested i11strucTions \yere rc>fused and dcfentl- 
ant esce~~te t l  and  nppcalc~l. IIcld.  the esc~pt ion  carlnot be sustai~~et l ,  for. 
:~ltliough the reqncstetl instructions are corrrc.t as al~stract lirir114ples of 
Ian-, the State's eyidence tliiclosecl t1i:lt t l c fe~ i t l :~~~ts  werc actin:: il l  n ~ l i s o ~ ~ .  
lllakillg it  immaterial which defendnnt nct11al1,v fired the fatal sllot, ere11 
though the bill of indic.tment tlid not chiirgc ro~lsl~ir:icy. 

n-crcl llcltl Ly tllra corolic'r \vitliout bail  alrcl F r y  \\.:la recog~iizril  bj- tllv 
?oro~lc?r as  :t n i t ~ l c s s  fo r  the State .  S ~ b : : ~ q u c i i t l y  a \\-;irraiit ~vt1.s i .wwd 
fro111 tile rworder 's  court of I\loort> C'o~liity, chargiiig JOII~JS ,  13uri1s . . 
iC;qmour n-itli t l i ~  iiiur:ler :!1i:1 chi~rgi l tg  Fr,v wit11 aitling an:l ~ I . W I S ~ I I I ~  

J o n e s  to  esc4irl)r. T l w ~ - e a f t w  at tlic J a n u a r y   tern^. 19.14, while tlic sai!; 
cause was p c l ~ t l i i ~ g  i n  t l i ~  rwortlc>r's court,  thc  solicitor wilt a bill to tho 
praliil jury,  r l i a r g i ~ ~ g  . J o ~ ~ c s ,  13nnis :111tl S c p o u r  \\-it11 tllc vririw. '1Yhilc 
tlie bill n.:t.i being c . o i ~ s i d ( ~ t ~ t l  47 the g r m d  j u r y  the solicitor sc,iit fo r  
the bill ant1 i~ i sc r tcd  t l l e rc , i~~  tlie l~arric of tlcfe~ltlant F r y ,  c l l a r g i ~ ~ g  h i m  
joiiitly \\.it11 tlie othcw t l e f i ~ ~ i d a ~ i t s  of tlip ('rilile of ni11rtl(~r. .1 t rue  bill 
v.as ~ .c tu~ l l i , ( l  i l i tv  01~11 c.0~11.t 011 l'11esd:iy. z \ s  soon a s  the bill \\.a\ 
rc tu r~ ie t l  illto c20nrt colniacl fo r  E'ry m o ~ c d  for  :I c o ~ ~ l i n n a ~ i c c ~  "for tliv 
reason tha t  his c~lic~lit \\-as uot iwlut led ill tlit. or iginal  ~ v a r r a i ~ t  aiid ill- 
~ e s t i g a t i o n  ei ther  before the corouc,r or the  recorder's cdourt i l l  2dool.t. 
C'ou~ity unt l r r  n c311arge of rnurtlcr . . . a ~ l d  this  t l c f t i ~ i l a ~ ~ t  was ilot 
1jl:lctd ulitler arrest mcl  cliargctl \\.it11 the, crirlie of iliurtlor liiltil tliv 
i ~ ~ d i c t m c ~ i t  was found oil tlw dlitl (lay of J a ~ l n a r y  T e m i  of court.  T h a t  
tlt'ft~ntlalrt h a d  riot li:~tl a11 o p p o r t u l ~ i t y  to Iirep:rrcs his  case fo r  t r i a l  u ~ l d e r  
the  charge of niurller :111i1 h is  counsel \ w s  not 1)reparetl to p r o l ) ( ~ l y  
rel)r.ezeiit liis client alld to  clcfc~litl i i i i~l  at t l i ~  Ja11uary T e r m  of c2alu.t: 
that  lie W:IS tukeil by surpr ise  i n  t h t  l i i  c l i e i~ t  was iiot i ~ ~ r l u t l t ~ d  ill the 
origillal hill seut to tlir g r u ~ t t l  jury,  autl tha t  a bill of i~ltli( . tn~olit  ~ 1 1 a r g -  
iilp the said Mr. 11. F r y  as  a n  awcssory nftcr the f:rrt lvas co~~siclore!l 
by the g r a ~ l t l  j u r y  a t  said J m u a r y  T e r m  of court :r:~tl ~ ~ c ~ t u r l i r t l  '&not 
a t r u e  bill," and  coul~sel  fo r  defeiiilallt, W. H. F r y ,  urged a cont i i luai~cc~ 
of the c d a c  ill ort1c.r to rimhle lii111 to prop('r1y 1,rcpare tllr tlofclise of hi; 
client ." 

T h e  f o r r g o i ~ i g  riiotiotl was tlcliicd. 



T h e  (*aye n a s  called for  t r ia l  on Wedne,id:~y, the f o l l o ~ i a g  day, a ~ l d  
c.ouiisel f o r  defelitlant r c ~ ~ e n r t l  the motion a11d r c a ~ s r r t e d  that  lie waq 
"totally 1111prel)arctl to mcrt  the  serious charge of a cal it211 felotlg a t  
tlii, tcwm of court. a i d  t h a t  h i s  ('lielit slioultl be g i \en  a rcasotinl)lc 
o p p o r t ~ ~ l i i t y  to prcptrre 1lii d c f c l m  . . . unt i l  the ilcst term of 
court." 

r 3 l l i i s  mot io l~  n : ~ s  likewise tlel~ictl. 
T h e  r \  idencc tcntlctl to silo\\ t h a t  oil Thanlrqgi~ i t ~ g  1): y ,  1933, Sey- 

~ ~ i o u r ,  Joiic., 13l11-11s :~iitl F r y  v e r c  lliniting. Some of thcl p : ~ r t y  procured 
\111iskpy, a11t1 tl~crcl n a s  e v i d ( ~ ~ i c ~ e  t h a t  E r j  and  B u r ~ l - ,  a11i1 J o n e i  
~ ~ ~ r t i r u l a r l y ,  n e w  "high." 

T h e  clcfcl~tlai~t,  Se jmour ,  n a s  u s c ~ l  :IS a Statc'q ~ritllc-. ant1 tes t i f id  
ill effert tliclt soon af ter  tlic p a r t y  a s s e m b l d  Jol1t.s ail 1 F r ?  had a 
l ~ r i r a t c  colifcrci~ccl. Short ly  a f t c r ~ r a r t l s  P r y  a i d  Jones  iaiti : "l.et's go 
oil acrobs to11 ard R i ~ l e l ~ a r t ' s  llousc. F r y  suggcitctl g o i ~ l g  t l ~ a t  nay."  
When the  p a r t y  aplnwavlietl R iwl la r t ' s  1)rcniliea. "Enlory Bur115 bet 
3 I r .  F r y  fifty ccnts lir coultl shoot a pine of7 with ollP s l ~ o t  a d  111. n a s  
sliootiiig the l ~ i n c  a11d M r .  I h e l i a r t  came. . . . Sonlc~ (logs h r l r e d  
111) 011 tlie hill at111 sonic one of t l ie l i~ hays, 'Yonder's somehotly,' and 
1 looked a rou~l t l  a ~ i d  said, (I ~ x p e e t  he's bird huntitlg,' and Mr.  Fry said, 
'I t 's  Kinc l~ar t . '  and J o ~ ~ e s  s tar ted . . . u p  tha t  n a y  m t l  c a l l ~ t l  
R i i ~ e h a r t  n pot  gut ted son of a bitcll. . . . M r .  Iiirichart said, 
'TTllat is thc n ia t t r r  wit11 you i' . . . Jones got hold of H i l ~ e h r t ' q  
g u n  barrel  and ~ 1 1 c i l  he  got up there llr  called Burl15 and  will ,  ' ( 'o~ile 
on a l ~ d  hell) rncL u l l ip  him,' a d  Burlis ~rcjrlt 011 u p  tlwre ant1 raisctl l l i i  
gull tonart l  R i ~ ~ c l l a r t  ant1 says, ( I )rop your  gun.' , i t  tha t  iiliw r J o ~ ~ e ~  
11atl hold of M r .  R ~ n e l i a r t ' s  g u n  barrel  and \\:I\ h a c k i ~ ~ g  h i m  u l ~  tllc 
l ~ i l l .  Jones  t h r c ~ r  liis gull do1711 1{11e1i lie got hold of 31r. ILill~lliirt'b 
gull. JVlien B u r l ~ s  raised his gull a n d  pointed i t  a t  X r .  i lncl iar t  a ~ i t l  
told h im to tlrop 111s gun M r .  I t inchar t  tlitl~l't do ar lyt l~i i  g and  didn't 
say arlytl~ing. . . . F r y  hati r u n  u p  thcrc.. H e  had  got u p  there 
n l t l i  them a ~ ~ d  n a s  i n  the builcl~. I I e  was vufffilig a r o n ~ d  there. l i e  
(Rine11:1rt) n as killrcl ill the scuffle n it11 Joiicz and  Fry. I don't k l i o ~ r  
tha t  he 11:ltl his  hands 011 allybody. I t  n n s  all  of the111 niixetl up. I l i e y  
T\ ere ill a t u d e  tlicre. n ' l m i  B u r n s  n crit up there ant1 tlrclr liis gull 
011 l~lrli  E 'q  ruii nl) there t h .  . . . I I e  n as r ight  i n  t ?ere alllo~lgst 
tllciri . . . Mr.  Ri r~e l ia r t  mas facing ,\mas Jones allti 11c h o c k e d  
i n  t i  . . . -has Jones  fell  a11tl nlicm h c  tlld scrneboilS shot 
h im (Ril lchart) .  Whcu  tlic shot n as  fired E r g  a11d 13urlli \rere clo,e to 
liirli. . . . M r .  Fry  n a s  s ta i~ t ln ig  pret ty  c l o v  to llini I guess Ile 
\ \ as  111 f o u r  fect of 12in~l1art .  . . . F r y  dit111't iay ally hillg. TTllcn 
J o ~ i e s  13 as kiiockcd don 11 Burl is  and  F r j  n c w  hot11 tliclc; tllc liatl 
follo\wd u p  thcre the f i f t r e ~ i  or t n e n t g  fect. . . . I do~l ' t  t l~ i l ik  
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B u r n s  e \ e r  got i n  the scuffle." There  n a ;  evidence tliat F r y  "threw 
his gun t low~i . . . before he got to them." F r y ,  Jones and B u r n s  
left the body of t h c  dead mail "cursing" as they walked a\yay. There 
~ v a s  also evidence tllat immediately a f te r  the f a t a l  shot n.as fired Joilrs 
accused B u r ~ i s  of sliooting tlie tlereased and B u r n s  deiiied it ,  "but Mr .  
F r y  did not open his mouth." There was evidelice tha t  F r y  had stated 
previous to the l d l i ~ i g  t h a t  he Iras mad  with the deceaqed and  had  
<aid to  State's vitness, "1 don't like the durn  scoul idr~l ."  'I'liere \raq 
fur thcr  evitlenco tha t  af ter  Riiiehart n-as slain tha t  F r y  referred to liinl 
i n  d e  language. The  S ta te  offercd erltleiice t h a t  "when tlie scuttle 
s tar ted nit11 the dcceazed F r y  came u p  a d  baid to  the  deceased, 'Sto1)- 
drop j o u r  gull or 1 will make you do it,' somctlii~ig like that." 

F r y  testified a t  tlie t r i a l  tha t  when he  saw his  colnpanions about to  
assault the tlecc.nsed lie r a n  u p  am1 attenlpted to prevent tlie k i l l l ~ ~ g  a ~ i d  
(lid all  ill his  pon t r  as a peace-maker to a w r t  tlic u ~ l f o r t u n a t e  tragedy. 
T h e  defriidant F r y  i n  a p t  t ime properly requested the folloniiig in- 
s t ruct ions:  (1) "That  the  mere presence of the  defendant F r y  a t  t l ~ e  
place and t h e  of the  homicide, and without g i ~ i i l g  aid or qucouragc- 
rnellt a t  or before the comnliseion of tlie liomicitle, and w i t l i o ~ t  pr ior  
colispiracy, nltllougl~ nit11 kiiovledge tliat the criiiie is t o  be committed, 
and  even n i th  approval  of i ts  conin~ission, if t h a t  approval  lz ~ i o t  coni- 
muiiieated to tlie perpetrator,  does not constitute aiding alitl abetting." 
( 2 )  "Tliat wl ie~ i  three persons a r e  charged v i t l i  killing another, but 
uot with co~ispiracy,  the  ju ry  shall acquit if they have a renso~iable 
doubt as  to  n liicll o m  inflicted the  injury." 

T h e  t r i a l  judge declined to give either of tlie foregoing instructioiia 
and  the defenda~i t  excepted. 

T h e  ju ry  convicted Burns,  Jones and  F r y  of murder  i n  the second 
degree, and  f r o m  judgment sentencing each of them t o  substantial 
terms i n  the  State's prison, the defendant F r y  appealed. 

Attorney-General B r u m m i f t  and Assistant Attorneys-General Seau;rlI 
and Bruton for the State. 
3. E'. Denny  a?zd Jones d Ijrus,sfield for defendanf. 

BROGDEK, J. F o u r  assignments of error  a r e  discussed i n  the brief of 
appellant.  These assignments relate ( a )  to the refusal of tlie t r i a l  judge 
to continue the case;  ( b )  to the refusal to submit the special i~ls t ruct ions 
requested by the defendant. 

Tlle accepted and  loug prevailing rule  governing the lam of continu- 
ance has  been recently stated i n  S. c. Garner, 203 K. C., 361, 166 S. E., 
180, a s  follows: "While, ordinarily, this  is a mat te r  restiug i n  the  
sound discretion of the  t r i a l  court, nevertlieless, i t  should be rerncmbereil 
tha t  defe l~dants  have a comti tut ional  r ight  of confrontation, w l ~ i c h  can- 



not l a ~ ~ f u l l y  be takcn fro111 tlicm, an(1 this ii~cluilcs t l i ~  riglit of :I f a i r  
o l ~ l ~ o r t u n i t x  to facc 'the accusers a n d  ~ v i t i i e s s e ~  nit11 other testinlong.' 
. . . I3nt tllc record is  barren of ally affiilavit~, or c~ itle11r.r t n r t l i ~ ~ g  
to sllo\\ a t le l~ial  of thi5 right.  . . . I n  the ahsel~ce of a rlcnr 
qho~ring,  the c s c ~ ~ p t ~ o ~ ~  m u ~ t  1)r o ~ e r r u l e d .  T h e  burden i i  on appellarlts 
to s l ~ o ~ v  c,rror, ant1 they must make i t  appear  clearly, a s  the l ) re iumpt io~i  
i~ against tlicm " 

TVllile the jutlicial m a c l l i ~ ~ c r y  ~ n o ~ c ~ l  rapidly in  this case. it  c x n ~ l o t  
be snit1 as  a iliatter of l a ~ v ,  tha t  the  nicre fact  tliat a tlrfenila~it is in- 
dictc~l  for a capi tal  felony on Tucstlny and  placed on trial on the follow- 
i l ~ g  day, is ill itself surli uiircwnly hasti, as  to work n t l~wia l  of consti- 
tut ional  rights.  

Tllc special instructions prsycd by the tlefcndai~t n c r r  takcn froni  
8. c .  I 'o~crl l ,  168 K. C ,  139, 83 S. E., 310;  ,Y. I ? .  Goodc. 132 1. C., 
982, 43 S. H., 502. T h e w  i i i s t r i~c t io i~s  a r e  correct as  a t s t rac t  proposi- 
tions of law. I I o w c ~ c r .  the e r i t l t m ~ e  f o r  tlic S ta te  d i s - l o ~ e s  that  the 
tlrfe~ltlrtut \ \ a s  '(11~11tiiig u i t l i  the pack." I l l o r e o ~ e r ,  the testimony f o r  
thcx S t , ~ t e  tciitictl to  show tha t  the  tlirec tl(~fendants on t r ia l  a c 6 ~ r l g  
cnpagt'(1 and p:wticipated i n  tllc assault 11pon the  dtceascd or tlie 
"scuffle" nl i ich t e n u i ~ ~ a t c d  i n  tlic death of Rillchart.  Coiiscquently, t h y  
wcrt. acstii~g i n  u111so11. 

I i ~ ~ t r u c + t i o n r  of a ~ i r n i l x r  na ture  nilre rcqucsteil by the d(~fenr la i~ t  a l ~ d  
drwicd ill S. 1 ' .  121clc'ouf, 189 N. C., 136, 1 2 6  S. E., 500. I n  discussing 
t h e  al~pl icnbi l i ty  of thc  principles of lan- in1 olred, t l  e Cour t  raid : 
"If tlic. ju ry  fou l~ t l  f rom the e ~ i d c n c e ,  as  their  verdict i~rtlicates they 
did, t h t  olle of the defent lal~ts  shot ,Uex Ilcdgepetll arid thereby k~l le t l  
h im xr t l i  a gun :r~itl \hells vl i ich both d e f e ~ ~ t l a n t s  liad c a r r i d  to t h e  
n l ~ i s k c y  st111 v i t h  n cornmoll purpose, t2ie11 it  was fo r  the jury to 
dctc,rm~i~c. li('thc,r this atat v as  so rclatcd to tlle uiilav f u l  act n hicli 
the t lcfei l r la~~ts  h a d  coiiipired t o  tlo as  tliat tlie conspirator n l io  did not 
fire the shot n a s  equally as  gui l ty  as h i s  c o ~ ~ s p i r a t o r  nl io  (lid fire the 
shot." Tlic Court  fu r thcr  quot ing fro111 Y. 1 % .  ~ o z l r ~ y ,  118 S. C'., 1161, 
24 S. I<., 4!12, w i d :  "The prayer  i n  tllc abstract c m b r a c v  a souild 

S(w> >(-I<, J., took no p a r t  i n  the  coilsideration or tlecisixi of this case. 
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2. Appcaranre .l b-;lppc.aranc.c after jnclgmcmt will not validate a jadg  
mcnt which is void for want of proper proccss. 

An >rl~pe:lr;~nce to vacatv n judgnlpnt tsntrreil l)y d ~ f i ~ u l t  autl inquiry 
will not v:tlitlate such c1ef:tlilt jntlgment \\-hen it is  yoit1 I)ec.:~nst~ rcwtlercd 
without wrvice of llrocess r r tur l i : l l ) l~~ to tile 11rol)cr c .on~~ ty .  i t  a])lwnring 
tha t  IIO :Ll)l)e:lrance of ;tny l h d  \ Y : ~ s  I I I ~ I ~ ~  I)y t h e  ( l ~ ' f ~ ~ ~ ( l i ~ l l t  before 
judgmel~t.  

3. Judgncnts li h S e g l e c t  to file answer is attributable to clefendant 
xvllc~re he employs counsrl lircmsed to practice only in anothcxr state. 

A joint answer by the  in t l i~ i th in l  :tnd corl~orntc tlt~fcrrtlar~t \\-as ~)rc '~):~rtt l  
by ; r l i  ntto1,nc.y of another Sta te  ant1 nlailctl to the clerk of the t1'i;11 conrt ,  
I ~ n t  \vns not rcct'ivcd 11y l ~ i u  lintil time for  filing answer 1i:ld cxsl)ired, 
S. ('. C'odc. 509. Judpmeut 1)s tlrfnult : u ~ d  inquiry was e~~tc,rt,tl, art11 thcb 
i l~ t l i r i dn ;~ l  dcsfendunt \vho Ilatl l ~ r r l l  duly sc,r\-iced \\.it11 lmlcws, mowtl  
to  vxcnte samc for su r l~ r i s c  : I I I ~  ~ x c i ~ s a l ~ l e  n r g l t ~ + .  Held. the  in(livi(lu:~l 
tl(~f(311dallt hat1 el~trnstc~tl  his case to olle not licel~sctl to 111~1c,tict. ill this 
State.  and ornl)loyed no attorney regularly g r : ~ c t i c i ~ ~ g  in the courts of the  
county or tltc, clistric+. :11itl lris ftlilure to ans\vtxr is :~ t t r i l )u t :~ l~ l e  to his 
o ~ v n  ~~c.qli;.c~l~cr~, and his 11rotic111 t o  \-ac,atc \\':IS l~roper ly  refusetl. 

,I~TEAL hy defci1da1itq, H. L. TVelstpntl a11~1 S t a n d : ~ r d  O i l  ( ' O I I ~ ~ : I I I ~  

of Sew J e r w y ,  f r o m  Smull, .I., a t  Scptcmljer  T e r m ,  1934.  of ( '1 axITr c s .  
(21711 n r t i o i ~  t o  reco1cr d a m a g e s  f o r  a n  alleged ~ ~ c g l i g c n t  i l l j u ry .  
0 1 1  2 b  hSo\embci ,  1932, p l a i ~ ~ t i f f '  n a s  r id i i ig  n i t l i  I~(xr l iushar~t l  a n d  

t h e i r  rliiltl i n  :I Ford t r u c k .  Tll t ,y stopl)etl a t  t l ~ c  f i l l i ~ i g  stat1011 of thc 
defendant, H. 1,. JT~'cli tcad,  111 ( 'urri tucl;  C o u i i t  t o  ge t  ioriie gasolilic. 

P la in t i f f ' ,  h u s b m ~ d  u ~ ~ t l e r t o o l t  t o  a w s t  t h e  d e f c n d a ~ i t  J T r l ~ t e n t l  i n  f i l l i ~ ~ g  

t h e  t r u c k  t ank ,  n l i e n  ail c x l ~ l o s i o l ~  occurred ,  seriously i ~ ~ j u r i ~ ~ g  tht. 

p la in t i f f .  
011 20 X n r c h ,  1933,  t h i s  su i t  w a s  i ~ i s t i t u t e t l  by t l ~ c  simultancou.;  

i ssuance  of t n o  sunirriorises 11y the c l w k  of t h e  S u p e r i o r  C'ourt of C u r -  
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rituck ('oi1nt~-, o w  c~omlnancliug the iheriff of Currituck County to 
suinil~cn~ 11. Id. Velstead ant1 T. Smith Ilarrell,  Jr . ,  to appear before 
tlic wit1 clerk at his office ill Curritucli within thirty da,ps after s en  ice 
mltl nlis\\cr tllc conipla~ut, etc., whirl1 said sinmnons n a i  tluly serred d l  
,\I:1rcli. 1933, the other adtireswl to the shcriff of Pasqiiotailk County, 
cwi~lrnal~tli~lg liirn to iunimon t l ~ c  Stnntlartl Oil C'ompany of Ne\\ Jeriey 
"to appear before tlw rlerk of t l ~ c  Superior' Court for the county of 
I ' aquo tmk  a t  his ofice in Elizabctll City u i t l i i~ i  thirty (30) days 
after thc day of cervice l~tlrcof, aud answer tlle co~npla l~l t ,  nhicli 11ab 
becv~ fileti ill thc, office of thc said clerk of the Superior Court of iaicl 
coulity, a copy of n l~icl l  1s s en  c,tl heren ith." S e n  ice n as nade hy s11~riff 
of I 'aquotmlk C'ouilty 22 March, 1933, ant1 returned lo tlle clerlr of 
C'urritilclr ( " o u i ~ t j .  Verified con ip la i~~ t  n 21s filed and copier duly i e n  ccl 
with the su~nmonscs. 

On 3 7 April, 1933, plaiutiff's husband, T. Sillit11 IIarrell,  Jr . ,  filed n 
dcniurrcr to tlic coii iplai~~t,  n h i c l ~  was sustaii~ed. 

Joilit answcr of H. I,. Welstead and Standard Oil C'o np:tliy of New 
Jerscy was prepared by 8. Burriell Eragg, attorney of Pu'orfolk, Va., 
rcrifietl by H. L. Wclstead 1 2  April, 1933, sent by said attorney to 
C. M. Byerq, nlauagcr of the defendant Oil Cornpang at C'liarlotte, 
S. C., tcrificd by said manager and mailed frorri Charlotte to the clerk 
of tlicl Superior Court of C'urrituck County, 1 7  April, 1!)33, in time to 
hn\e reached the clerk ill the regular course of the mail before expirat ioi~ 
of timc for filing. The said ansn.fr, but 110 c o ~ ) ~ ,  n u s  received by the 
clerk of the Su~wr lo r  Court of Currituck C'onnty nhen 11,. called for liis 
mail 22 April,  1933. The clerk at first nlarked this aliswrr "Filed 
4/22/33, It. Y. hlltlgett, C. S. C.," hut later erased the nord  "Flied" 
a ~ d  i i~wrtet l  in lieu thereof the word "Rec'd." Time for aiis\\ering 
had cxpired nhen r ece i~ed  by the clerk. 

011 1 May, 1933, judgment by default and inquiry, for n a n t  of all 
aris\\er, Ivas eiitercd against 11. L. Welstrad and Stantlaru Oil Cornpauy 
of S e w  Jersey. 

Said tlefelidai~ts, 011 b Ju ly  the rea f t~ r ,  n ~ a d e  a rnoticu to sct aside 
the judgmciit by default a i d  inquiry 011 the grounds of irregularity, 
excusable neglect, ant1 as a matter of right. This n l o t i o ~ ~  Tvas de~~ie t l ,  
though it was found that said defendants " l i a ~ e  a mc~ritorious clefe~isc 
to the muse of :wtion set u p  iu the cornplaint." E ;xc~p t~on .  

Thr. iliquiry n a s  cxecutctl at the Scptembw Term, 1!)33, Currituclr 
Sulwrior Court, which lesulted in a ~c r t l i c t  and judgmwt of $10,000 
for the plaintiff. l)cfcrlrlal~ts appeal, assigning cwors. 
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STACY, C. J .  I f  i t  be conceded that the answer of the defcndai~ts nay 
not properly filed (Michie's Code, see. 509), or waq not filed in timc, 
then the judgment by default and inquiry is void as to the corporate 
defentlant, for said defendant had never bem summoned to appear in 
Currltuck County. I t s  sumnlons was to appear before the clerk of tllr 
Superior Court of Pasquotank County and ausver the con~plaint filed 111 

his office. Therefore, unlcss the corporartl dcfe~itlant had come ill by 
ansvcr, it  was not in court at all, and the judgment I S  nl thout warrant 
of law as to ~ t .  Bank c. I l7~/son,  bO N. C., 200. I3y thr  same tolien or 
reason that the ailsner is excluded, the judgment is rendered ~neffcctual 
as against the   ion appearing defendant. "Jurisdiction of the l~a r ty ,  ob- 
tained by the court 111 some way allowed by law, is esscnt~al  to ellable 
the court to give ti valid judgment against l ~ i ~ r ~ " - A l l e r r i ~ ~ ~ o ~ ~ ,  J., 111 

Sfa~zcill c. Gay, 92 N. C., 462. 
X default judgment rendered against a defendant in an actlon nherc 

he has never heen served wit11 process returnable to the proper county, 
nor appeared 111 person or by attorlicy, 1s not simply voidable, hut void, 
and v i l l  be sct aside on motion. P o r ~ l c r  v .  E'or~let, 190 X. C., 536, 130 
S. E., 318; Clark c. l lomes,  189 S. C., 703, 128 S .  E., 2 0 ;  , l lou~e 1 % .  

Packer, 174 K. C., 66.5, 94 8. E., 449 ; Ins. C'o. v .  Scoft, 136 S. C., 
157, 48 S. E., 581; C'ondry c. Chedzzre, 88 N. C., 375; Doyle c. llmlt n, 
72 N. C., 393. 

Speaking of the effect of a judgment rendered against a tlcfendant 
wlio had nel er been sen  ed wit11 summons, in XcKee L?.  A I L ~ P ~ ,  90 K. C1., 
60, Ashe, J., dcl~verilig the op in~on  of the Court, said: 

"Judgments are either irregular, erroneous or void. Irregular  jutlg- 
ments are such as are entered contrary to the course and practlce of the 
court. ,111 erroneous judgment is  one that 1s rendered contrarj  to Ian.  

''LI void judgment is one which has only the semblance of a jut lgnie~~t,  
as if rendered by a court having no jurisdiction, or against a peraolr 
who has had 110 notice to defend his rlghts. Sfallit~gs c. G u i i y ,  4 b  
K. C., 344; d m ~ s t r u r ~ g  v. lf urshazc, 12 S. C., 187; Je~mztzgs I .  S ' t a f l o ~ d ,  
23 N. C., 404. 

"Erroneous and irregular judgments cannot be collaterally inlpraclled, 
but stand until they are reversed or set aside. Jenn~ngs  c. Sfajfot.d, 
supra. But a void judgment is no judgment, and may a l w a y  be treated 
as a nullity." 

A nullity is a nullity, and out of nothing nothing comes. B x  n ~ h ~ l o  
nzh~ l  f i t  is one maxiill that admits of no exceptions. ('hemica1 C'o. 1 % .  

Turner, 190 3. C., 471, 130 S. E., 154. 
Kor did the corborate defendant's appearance by motion to xacate 

said judgment give life to that ~ ~ h i c h  was then a nullity. Such apptxar- 
ance put the corporate defendant in court, but only as a defendant 
with the right to answer to the merits, and not for the purpose of 
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"I oft  h a l e  heard of Lytlford Law, 
H o w  in the morn they licuig ant1 (Iran,  

L h c l  sit i n  juclgnient after." 

See Ilitroduction Scott's Mi11strel.y of tlie Scottish Bordcr. 

Tlic one fa ta l  circurnstarice, w l ~ i c l ~  is 11ot to he o~cr looked ,  is, that  no 
a p p c ~ a r a ~ i ( ~ e  of ally kind u n s  made by tlie corporate tlcfoiidaiit l j r ~ f o i ~  
jzcdqm~~trt cut t ing off i t s  r ight  to be hmrcl 011 the nicritq. I t  \ \ a s  1)oilltecl 
out ill 1 7 0 d  v. 2'c.ra.s, 137 U. S., 1.5 ( t n o  Juitrccs d i s m  tllig). t11:rt the 
mere r c ~ ~ c l i t i o ~ i  of a juilgnicnt, pursuant  to  n Terns s a t u t t ~ ,  tlicl ]lot 
clclwi\cX n tlcfci~tlant of h i s  property ni t l iout  due process of 1:11i, *iiicc 
lie n a s  t l i c ~ c ~ f t e r  a t  l ibcrty to c ~ i j o l n  i ts  esccut ion;  that  only h r  c3sccu- 
tion of tllc. judgnie~i t ,  anti not hp i ts  rentlitio~l,  n a s  the  c l e f c ~ ~ l a l ~ t ' s  
property liable to he taken. n u t  n e  a rc  unni l l ing  to say, ill the 
a b w ~ c c ,  of s ta tute  go1 prning the matter ,  that  n jnclgincnt hy t l ~ f : ~ u l t  
and inquiry,  aclni i t tdly ro id  as  to  the  corporate tlefci d a ~ i t  fo r  nal l t  
of s e n  ice or waiver of sumnons ,  is made a l i ~ e  against snit1 tlefeiitl:i~~t 
simply by m o t i o ~ i  to set i t  aside. 

W i t h  rrspect to tlie i n d i ~ i d u a l  defenda i~ t  n.110 was (11 lv served n l t l ~  
summons, it  appears  tha t  lie c n t r u s t d  his case to one who is 11rit11er 
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a lice~ised nor  a pract icing at torney in this State, and employed no onp 
-110 regular ly practices i n  thc courts of Cur r i tnck  County, or of the 
F i r s t  Jud ic ia l  District,  hence i t  would seem tha t  his fai lurc  to a n s v e r  
must he at t r ibuted to his o w l  negligence. Pailin r .  ( ' e d a r  Tl'orX s, 193 
S. C., 2.76, 136 S .  E., 633;  Sfal/ings u .  Spruill, 176 S. C., 121, 96 
S .  E., ,990. 

E r r o r .  

Is THE MATTER OF THE BANK O F  AZTDES 

(Filed 11 July, 1034.) 

Banks and Banking H 11-Order that equal dividends on unproven and 
tardily proven claims be paid to clerk for distrib~~tion after hearings, 
entered to permit receiver to file final report, held without error. 

All order of the Superior Court entereil so that the Commissioner of 
I3anl;s as  statutory receiver for an insolrent 11anli might complete the 
liquidation of the bank and file his final account, all assets of the hailk 
havillg been liquid:~ted, wliicli ])roritlcs that the Commissioner of Ihnlts 
slioultl first llny all 1m)ller rslrt.liscJs of licluitli~tion ant1 then (l~c'lilrr. out 
of  the funtls tlirn rebmui~~ilig. a 11ro ratn divitlrntl ainolig :ill tlv]~o::itors 
ant1 crrtlitors of the I)al~k rc~co~nizc~cl !IF i t  a t  th? tilnr of its closii~g t n ~ d  
t h i ~ t  the tliritlentls to crrtlitors rrcoqiizetl 11y the I)a~ik I~u t  ~ 1 1 0  li i~(l not 
filetl c1:iims. ant1 tliritlentls to c'rrtlitors who Iind filed clai~ns :lftcl' t.spir;t- 
ti011 of the time Ilt ,  inntle to ctlual the tlivitl?nda 1)rrviously or sul)srqutwtl~ 
tleclaretl 011 a l~ t ly  11roreii cl:~ims. I~u t  t l ~ t  suc.11 tlividentls on uillll,orrli i ~ i i t l  

ttirtlily l)rorc\il clniliis slloultl Iw lxlid to the clerk of the Su1)t~rior ('ourt 
who should holtl same for thrre niol~ths, after adrcr t ise~nel~t ,  for hearing 
ant1 tlrcisioii of conflicting c401itr~~tions of crrclitors ant1 tlrl~ositors, and 
so t l ~ t  the rn i r twi ty ' r  :issertctl riglit ul~tlrr c,l~alrter .i46, 1'ul)lic I , a \ ~ s  
of l!)::::, to ul~c~lainietl tliritlr,l~tls then ~ .o l i i :~ i i~ i i~g  might Iw hrartl. i s  Itcltl 
without error. 

h r - t a ~  by Gurney  I?. Hood,  Cominissio~ier of Baliks, f r o m  Dunit I \ ,  
J . ,  at  F e b r u a r y  Term,  1934, of PLTT. Affirmed. 

T h e  above entitled cause, l ion pentling i n  the Superior  Court  of 
P i t t  Coulity, x a s  heard on tlie p t i t i o n  of Gurney P. Hood, Conmiis- 
Goner of Banks, f o r  a n  order advising and instruct ing l i i n ~  with respect 
to  the payment  of dirideatls out  of tlie assets of the B a n k  of I l y d e ~ ~ ,  
an  insolrelit bailking corporatioll, now i n  his  hands for  liquidation, to 
the creditors and  depositors of said balik. 

T h e  U n i ~  ersity of X o r t h  Carol ina mas permitted to intervene i n  the 
cause, and to file a petition, setting o u t ' i t s  contentions with respect 
t o  unclaimed d i~ ide l ids ,  if tlicre shall be any, urider the  provisions of 
chapter  546, Publ ic  Laws of N o r t h  Carolina, 1933. 

T h e  B a n k  of Aydea closed its doors and  ceased to do business OII 

30 November, 1927, because of its insolrency. A11 of t h e  assets of 
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wid  hank  canle into the possession of the ( 'orporation Cornl i~issio~i  of 
X o r t h  Caroliila. and  s u b s e q u c ~ l t l ~  illto the  1 ~ o s s e G o n  of the pct l t io~ler ,  
Gurney  P. Hood, C 'o~l~miss lo~le r  of Banks, a s  the s tntatory suctaeswr 
of said C o r p o r a t ~ o ~ ~  Corr imissio~~,  f o r  l q u l d a t i o n  a s  p r o ~ l d e t l  by i ta tute .  
T h e  said asset? I i a ~ c  I I E ~ I I  ful ly  l iqu~dntcd ,  and a f tc r  the pa1111c~nt of the  
costs and  c s p c i ~ i t  s i ~ i c u r r c d  i n  tllc licjuidntlon, arid t f t l ~ \  i d c ~ ~ t l q  t o  
creditors and  tlepoiitor> of tlie bank. tlicre is  lion in the llalitls of 
tlie lx$i t ioi~cr ,  tlie sum of $4,120.3$, fo r  distribution to crctlitor\ ;mti 
depositors of .and hank, :rcc~ortl~ng to their  respectile rights.  

S o t i c c  n a s  gi.ien a ?  prolitled by statutc  to all  crrcl~tors  a11t1 tle- 
positors of tlie R:lnk of A \ y r l r ~ ~  t h a t  each of t l l rm n a i  re  p i l ~ t l  to lJrw L 

ant1 file his  claim agailist saicl bank, n ithi11 n i r i ~ t y  d a j  s af tc r  2 J a l i u a y ,  
1!)24. I 'ursuant to t lns  llotice. claims aggregating the dm11 of $165,037.2(i 
v c w  ~ r ( m m i  a11d f i l (~1  b ~ f o w  the c ' sp~ra t ion  of said 11i11ety clay\. L1 
d i \ i t l c ~ ~ t l  of 10 1Jer c e ~ l t  was declared a ~ d  paid out of tllc a ~ s e t s  of i a ~ t l  

r 7 barik. on theqc. calaim~. Ihcreaf te r ,  urisc~curcd clairris sggregatlilg tlic 
sum of $1.438.79, autl sccwred claims nggrrgatlng the  sum of $16,700 26, 
\rc>rc1 pro1 cm and  filed. seco~lcl cli\idclid of 10 per  cc11t n as the11 dr -  
clnrcd anti pa id  out of the assets of said bank oll all  c h i  11s dgnilibt bait1 
ba~lli ,  both tlioic proreli  a d  f i l d  before, :nit1 tliow p ~ . o l e n  ant1 filed 
af tcr  tllc expiration of salt1 111nety days. T h i s  d i x l d e ~ ~ t l ,  togetlwr n i t l i  
the 5ums walizcd fro111 tllc sale of the  securities, was slfficieiit to pa? 
a11d did pay i n  fu l l  thc secured clai~i ls  against said bnllli. T l ~ u i ,  crccli- 
tors and  t lepos~tors  who pro led  ant1 filed tlieir claims before the  esp i ra -  
tion of t h e  rnnety days h a l e  been pa1d out of the asqets of saicl bank, 
20 per  cent of their  claims, n l i i l r  creditors ant1 t lepos~tor ,  nl io  proTed 
and filcd tlieir clalms, a f te r  the  e ~ p i r a t i o n  of said l i int tg  days, h a l e  
I m r ~  paid out of said assets only 10 per cent of their  claims. 

The total incltbtedrless of the  B a d i  of Ayden to c r c d ~ t o r s  ant1 dc- 
1m~ltors .  "110 l i a ~  e neither proved. nor filetl their  clituns agalnst said 
bank, ,111ion11ts t o  $5,365.35. T h i i  i~idehtedness v a s  recogrilzed by saicl 
ha11k a t  tlie t ime it  closet1 it.; door, :r~rtl cmsed to (lo h u h c s s .  N o  
d i ~ i t l e ~ l d  h a s  bee11 d t~r la red  or paid 011 tlic amount  of tli i~ltlebtctl~ic->. 

T l ~ e  proceeds of the liquidation of the assets of the I3a1ik of ,1ytlt.11 
: I I * ~  not and n111 not he suficieut to 1)ay i n  ful l  t h e  claims of i ts  creditors 
;nid depositors. 

0 1 1  i l ~ c ~ !  facts  alltlged i n  the p r t i t i o l ~  of Gurney P. I-Iood, C o n i r ~ l ~ s -  
sioner of Banks, and atlrnitted i n  the  petltioli of the Unir3rbity of N o r t h  
( ' a r o l i ~ ~ a ,  it  was ortlrreti by the c o u r t :  

"I. T h a t  G u r n e ~ -  1'. Hood, Conimissio~irr  of 13a1iks a d  statntorp 
recei \er  of the Uauk of A y d e ~ i ,  he and  lie i s  hereby iuthori7etl rind. 
dircctetl : 
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( a )  T o  file in the  offiw of tlip clerk of the Superior  Court  of P l t t  
C'oulity at  Grreliuille a likt sl~olx iilg all  liabilities of the B : n k  of .iytlcli 
n d m i t t ~ d  as such hcfore the ba~ilc c l o d  Lut for  \tllicll I IO  i~lai~rial i t  Iia,  
filed claim ; 

(11) T o  p:iy a n y  eupellse of licjnitlatio~i hcrctoforc nppro\eil  l)y the 
court :i. .ucli. aiitl to  present a statement of ally otllrr ~ s p e n i c  f o r  
n1)prox nl. ;md to ]my the same w11cii and if  appro^ erl : to 1)rcyai.e mid 
file hi,- final account sl-ioxvillg the holnnce aT ailahle fo r  distrlbutiou to 
rretlitorb, sur.11 tlistributioil to  be niatie ill nccortia11c.e xt-it11 the mitllii2- 
tionc of the  conrt i n  the follon ing  paragraph> ; 

( ( 2 )  T o  pay  to the clcrk of the Superior  Court  of P i t t  ( 'ounty the  
fir*t dixidend of 10 p ~ r  cent n.llicli liar not yet b e m  paid to the credi- 
tor> listed i n  E s h i b i t  LA\,' attachcil to tlic p r t i t i o ~ i  of G u n i e y  1'. IIootl, 
C o r n ~ n l s ~ i o ~ i c . r  of Balikq (these arc, t h e  crcdltors n1:o p r o \ r d  aild filwl 
their  r la lms a f te r  the expirat ion of 111netp days f rom 2 .J:rnu;rry, l02b) ,  
and a 20 pcr  cent t l i~ idc l id  on tlie bank'q liability to  those depositor5 
and other c.rrtlitors n h o  hnue not filed tlielr clailns, but liability fo r  
wliicb was recognized by the. hank 1)c.fol.e i t  closcil. 

( t i )  To distribute ally balance then relliailiilig pro rats to all  tlie 
creclitorz of the bank not yet satisfied whetlicr such c red i ton  11a1c3 filetl 
claim or  ~ ~ o t ,  but n l ~ e r ~  a n y  such creditors  ha^^ ]lot f i l t ~ l  t h i r  r ln i~ l i  
tlw 1x0  r a t a  l ~ a > m e n t s  art. not to he i n ~ t l e  to them but to ~ E I P  clcrk of tl1~1 
Superior  C'oult of l'itt County. 

( e )  T o  cause to br  pul~lisliecl ollce each neck  for  four  ncc.ks i l l  w 
uex\sI)aper puhli9llcd i n  P i t t  C'ouiity, a ~ io t ice  to  creditors o~rlillig 
ba1ai;ces 111 snit1 I3a1llr of A\ytlen n h i c h  mere recogriizcd n.: a v:llltl 
liability 1)y .uc.li hailk before it cslosed, but f o r  nl1ic.h 110 claim lius btell 
filetl, tliat a libt of such credltorb is  filrtl i n  the office of tlit> islcrli of 
the Sulwrior  Coul t  of r'itt (-'ounty a t  Greemil le ,  that  a fund  is  belllg 
l ~ a i t l  to t h e  clerk of tlie Superior  Court  of P i t t  County r t ~ p r c s e ~ l t i a g  
the  1zo  r a t a  di\ldeiids of such claims, tliat the  clerk of the Superior  
Court  will hold this fund  f o r  a period of three rrlontlis f r o m  the timtl 
of the  filing of the final report  i n  this matter ,  and  calling up011 ,uc.li 
creditors to take such action i n  the  premises as  they m a y  be  ad^-isetl. 

j f )  T h e n  to proceed to file the final report to tlic court proxitled ill 
subsection 15, section 218(c) ,  of Colisolidated S ta tu tes  as  amended." 

T h e  petitioner, Gurney P. Hood, Conimissio~ier of Banks, ewepteil  
to the  foregoing order, and  appealed therefrom to the Suprcnie Court.  

C. I .  Tay lor  and Blount  Le. James  for Gurney  P. Hood,  Cornrnissiowrr 
of Banks.  

At fomey-General  Brurnmi f t  and d s s i s f a n t  A t torney-Gen~ral  S~ '~au 'e l1  
a r ~ d  -11. 8. Breckenridge for Cnirers i fy  of S o r f h  Carolina. 
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COKKOR, J. m e  find 110 e r ror  i n  the ordcr of J u d g e  Daniels, in this  
cause. 

T h e  effect of the  order is to authorize and direct tlw Comnl i s~ ioncr  
of Banks, i n  order  t h a t  he  m a y  complete the  liquidation of tlic B a n k  
of L \ y t l c ~ ~ ,  and file his  final accouilt as  i ts  s ta tutory r e c e i ~  er, aud tllereh. 
be discharged of al l  l iability a s  such receiver, a f te r  p a y i ~ ~ g  al l  the costs 
ant1 expenses of the l iquidat io~l ,  to dcclare a tlivitle~id o ~ t  of the assets 
tlieu r ~ r n a i ~ l i ~ l g  in  his  hall&, on tllc claims of all  the cicditors and tlc- 
positors of said bank, without regard to  the fact  that  so1112 of snit1 claims 
h a r e   rot bee11 p r o w n  and filed, aild n-itliout regard to the furtlier fact  
tha t  some of snit1 claims were prove11 and  filcd pr ior  to, and  othcrs 
subscqucnt to the expiration of the t ime fixed by the notice fo r  the 
presentatioa of claims. It is  ordered, however, t h a t  these dividends shall 
not be paid to such creditors and depositors, but to the  clerk of t l ~ e  
Superior  Court  of P i t t  C o u l ~ t y ,  \rho is directed to hold said dividends 
f o r  a period of three months. D u r i n g  th i s  period coliflicti~lg contelitiol~s 
of creditors and  depositors m a y  be heard and decided. At the  exp i ra t io~ l  
of tlic period of three r n o ~ ~ t l i ~ ,  if there shall be i n  the office of the clerk 
of the Superior  Court  a n y  unclaimed dividends, the  co,itention of the 
University of S o r t h  Carol ina,  wi th  respect to  i ts  r ights  to  such divi- 
dends, under  chapter  5-16, Publ ic  L a m ,  1933, may  be heard a ~ l t l  de- 
cided. T h e  order is 

,\ffirmed. 

IN THE MATTER OF FRED J. GUERIN.  

(Filed 11 July, 1934.) 

Extradition B a-Presence in denlanding s tate  on  date  crime is alleged 
to have bem committed is  sufYicicwt t o  support finding that prisoner 
is a fugitive from justice of the demanding state. 

Where a person arrested upon the narrnnt  of the Governor of this 
State for extradition, contests the validity of the extraliction proceed- 
ings solely or1 tlle g ~ o u n d  that on the date of his arreqt lie was not a 
fugitire from justicc of the clcmandinp State, and all tl13 eridence is to 
the effect that llc \ \ a s  in the demanding itate on the date the crime 
is alleged to have been committed, and the court so finds, tlle trial court's 
finding that on the date of his arrest he n a s  a fugitire from justice 
of the demanding state is correct, nnd the refbsal of Ihis petitio~l for 
habeas corpus is uphcld. In this case petitioner \ \as  clla-ged \\it11  ban- 
tlonment and ~lonsulrl~ort of his wife, and tlle crime was alleged to have 
I)een conln~ittetl on the day pc~titioner left the demanding .state and came 
t o  Sort11 Carolina. 

UKOGIIEN, J., dissenting. 



'I'I;I. cause n.n. lic'artl vn tlic' rc$urli to a wri t  of i c ~ , / i o r t r r i  iwlot l  I ) ! .  
tlicb S l i l ; r t , ~ i ~ .  ('o1113t of So l< t l l  C'aroli~ia, oli ;lip :~l~i)li<.:ltioll of F m l  , J .  
C ; I ~ I I I . ~ I I ,  :I. a sul:stit~itc for  ; I I I  :~1,1)(,:11 liim fro111 ti11 or(l(,r I I ~ : I ~ ~ C  ill 

tlic~ c,aii-e !I!- ,Y i , / i l , .  ./.. i ~ t  C'I~:IIIII)CI.~, i n  tlie (#itv of' (krcc~lshoro. S. C'., 
oli 1 O So\-cn~l)or .  1 !):::I. Fro111 GYI  L Y O I ~ I I .  

T l ~ c  : ~ ~ ) ~ ) l i c ~ w ~ i t ,  E ' r i~ l  t J .  Guerin,  n-a. n r r : ~ ~ t : ~ i l  alltl 11~1fl ill c u i t o c ! ~  by 
t l i i .  c*i~i(jf of l~111ic.i~ of tlic (,it>- of Higl i  I'oiilt. S. ( ' .?  ~ulclcr anti 117 \-ii,tu:l 
of :III (~xt1~:111itio11 \ \ - :~r ra~ i t  is.sl1~11 1 1 ~ -  tllp ( ~ o . ; r ~ r ~ i o r  of Xort11 (':ii.olii:a, 
oli 1:: ~)ctot)i-i , .  I!):::',. Tlic n-nrralit  \i.i\s is-ucil at the rc3tlniW c;f tliix 
( h ~ c ~ r l ~ c ~ r  of 1 7 i ~ 3 g i ~ ~ i : ~ ,  1~110 (*~,rtific'(l to $11~1 C i o ~ e ~ r ~ l o r  of X o ~ i 1 1  C'l;rolii~a 
that  t111, saiil Fri!iI .I, G i ~ e r i ~ i  n.:13 ( c l ~ ~ ~ r g ( ~ d  i11 a ( * r i ~ t ~ i ~ i a l  \I-:IIY:ZII~ i s w d  
IIJ- ill(, j l~t lgr~ of t11e .ln~.c~iiilc :rlitl 1)olnc~stic R e l n t i o ~ ~ . ;  ( ' o ~ l r t  of ileiliry 
i ' o u ~ i t y ,  Tirpilli:r, 011 I 1  Ortohci., 1933, \vitli tlic, c ~ ~ i n i c  of i lcw~rt io~i  aiitl 
~ t o i ~ s u p l ~ o r t  of lii> n.if<l, ill slit1 c v n l ~ t y  : ~ l i c l  S tatc ,  ('oil tliv day  
of , 1!)33.'? 

A f t i ~  his  n r r e t ,  :tlit: u.liil(~ lie n-ns llrltl i n  rusti)tly by tlic~ c.1iit.f of 
])olit,e of the. c i t ~ -  of IIipli  l 'oir~t.  the mi ( l  Fre(1 J. G u o r i ~ i  a!~l)liwl to t l i ~  
I l o i i o r ; ~ l ~ l t ~  , J .  !loylo Sink,  jucigy of tlic Snpc~rior  Court  fo r  tlic 12rll 
,Tutlicial I)i<trii,t of Sort11 ( 'ai,olina, fo r  n \vrit of 1rcrbctr.s c~or1)cr.s. 1 1 1  

llis pi,titioli for  ia i ( l  \wi t ,  ]I(, de1li~i1 rli:~t I I C  is a fugitivi, froiii the, jns t iw 
of rlio S t : ~ t c  of \'i~,giliia. :rntl slmific.;illy allcpctl tliat 11(' x n s  11ot iii snit1 
Sr:ltc a t  tlii. t l : ~ r i ,  of :lic' :~ll(lgr.:l rriinc,, but tha t  a t  .said tlatc Iic \\.;la ill 
the Stat( '  of Sort11 (-'arulili:i. 

A \ t  tlit. hc~arilig of t l i t l  l~cl t i t io~l  fo r  a ~ v r i t  of lral~c~trs c.urptrs, tlir pcti- 
tioli(,r wqllesti '~i tlw j1111g(> to ortlcr rlie n t t o r l ~ y -  fu r  t l ~ ~  S ta te  of Vi r -  
g i ~ i i a  to file :i l ~ i l l  of llnrticulars, slion-i~ig t l ~ e  11:ite oli w l ~ i r l l  i t  was  
:rll(ycl!l that  ]I(. 1 t : r t I  il(.sc.rtctl liis \vife ill tlie S ta te  of Virgiiiia. Tli ri,- 
..lwl,re tu this Iwlui+t, tlit, .snit1 :Ittoruey filvd a ]jal)er-n.riti~ig ill t l ~ c  
;)rocaectli~lg ill I\-1iit.h it i,. a l l i , g d  tha t  t h e  c r i ~ i ~ e  cliarped ill the \vai'r:rlit 
Ivns c m l ~ n ~ i t t r d  U I I  .i , l u l ~ . .  19:l:). Tlie 11ctitio1lr.r the11 i11trodl1rc,1 21s 
evii1c~i1r.o a ~\-urr;lli t  iscucil l~ tliv jutlge of tlic Jul-cllilc and 1)omcstic 
R c l ~ ~ t i o ~ i h  Court  of I l c ~ i r , ~  C'oulity, V i r g i ~ ~ i a ,  tlatctl 13  Septeilll~er, 19:33, 
fu r  tlic arrest of E'rttl J .  Gucrin on the charge tha t  011 tl;ry of 
S ~ p i e ~ ~ i ~ l j t ~ r .  I!):::;, tile siiitl F r e d  ,J. Guc'riil ulllan.fully ant1 i~itetitioiially 
tlc5crted liis n.ifi~. ( ; c ~ t r i ~ i I e  G u w i ~ i ,  m i  tlitwaft(3r fail(1tl am1 rcfuseil 
to .snl)l)ort her. A1ll t l l ~  t~~i(lolictr a t  said hear ing  sliowetl that  rlic iwti- 
t io~ivr ,  E'rcd t I .  C;uc:~,il~. \\.as i ~ i  the  S ta te  of I7irgiliia on  3 J u l y ,  1933;  
tha t  11c~ left sail1 s t a t e  aild r:une to the  S ta te  of N o r t h  Carolina, nil said 
clay; : r ~ i t l  t11:rt he ha.; hw11 in the S ta te  of Sort11 C:rrolina co~it i l iuou.~ly 
f rum ant1 siitc'c. saitl tlatc. 

J u d g c  S i l k  foullcl f rom all the eridelice a t  the  hearing of the petition 
for  a n-rit of l iubi~us  ivrptrts, (1) tha t  the petitioner, F r c d  J. Gucrin, 
i> IIOIY duly a i d  r c p k w l y  c1l:lrged i n  the S ta te  of T ' i rgi i~ia  with the 
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crime of drwrtion a i d  nonsupport of his wife in H e m y  County. said 
Stat( , ;  ( 2 )  that at tlir time of his arrest under the war]-ant of extradi- 
tion i w m l  by the Cro~crlior of Sort11 Carolina, at the request of the 
Governor of I ' irgii~ia, the said Fretl J .  Guerin n a s  a fugiti7-e froni the 
justice of the Stat(, of V i r g i ~ ~ i a ;  aiitl ( 3 )  that the said Fretl J .  Guerill 
is now in the lawful custody of the respontlent, the ch ef of police of 
thc city of High Point. 

0 1 1  Iliese findings of fact, the petition for a writ of haljras corpus  n.as 
denied. The p t i t i o ~ w r  excepted, and thereafter applied to the Supreme 
Court for n n r i t  of c c d i o r u r i ,  as  a substitute for all appeal by hiin froni 
tlir orc1c.r of Judge Sink denying his petition for a n r i t  of habeas  c o r p ~ ~ s ,  
('. S., 630. The applicatiol~ n-as a l l o n d  

Pox  OR, J. I t  is nell  settled by authorities in this a ~ ~ d  other juris- 
tlictions that ~vherc  a person n h o  has been arrestcd m d  is held in 
cnstody under 2111 cstradit ioi~ war ra i~ t  issued by the Governor of the 
State in \iliicli lie n:rs arrrjsted, applies to a judge of said State for a 
writ of kabcas  c o r p t r s ,  on the ground that  his arrest and detention is 
u l~lanful ,  and a t  the hearing of his application, admits that 11e i, the 
perboll nanretl i n  the xarrai i t ,  and that he is properly charged n i t h  an 
cwraditahle crime in the den~anding state, the only ~ues t iou  to be 
cletrrmined by the jutlgc is n l ~ e t h c r  at the date of his arrest 11e was a 
f u g i t i ~ e  froni the justice of the deniantling state. I f  the evidence shows 
tha t  1ic was ill the demanding state at tlie (late on ivhith it is alleged 
t l ~ t  the crime was con~inittetl, mid tlic judge so finds, there is no error 
in all order denying liis petition for a writ of habeas corpus on the 
ground, solely, as in the instailt case, that  the petitioner was not a 
fugitive from justice, at tlie date of his arrest. See I n  r e  Bailey, 203 
S. ('., 362, 166  S .  E., 165. 111 accordance with this printiple, the order 
in the instant case must be 

Alffirilied. 

BRO(.TJEN, J . ,  dissenting : The uncontrox erted, a i d ,  ther~lfore, admitted 
facts disclov that oil 5 July,  1933, the respondent was tlied by a court 
of conipctmt jurisdiction of Virginia for the desertion and abandonment 
of his \vile, in an action entitled Common~icalth v. Fred J .  Guerin. The 
judgment rendered declares that "the court . . . be ng of opinion 
that tht. defeiidant has not deserted and abandoned his wife, doth order 
that he be required to furnish a suitable home of his choicc for his said 
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wife  and  support  her  t o  the  best of h i s  ability and  station i n  l i fe  i n  his  
sa id  home," etc. Af te r  said judgment was rendered the defetitlar~t 
immediately left Virginia ,  on the same d a y  and  returned to l ~ i i  harm 
i n  S o r t h  Carol ina.  It is neither alleged nor  contended tha t  he has  ever 
been i n  the S t a t e  of Vi rg in ia  since said date  a n d  since his acquittal.  

Consequently, the question of law presmted by the record 1s as  fol- 
lows: Does a n  acquittal of a defendarlt by a court of competeut juris- 
diction of the  demanding state, of the  \ e r r  cr ime charged i n  an 
extradi t ion proceediiig a i d  on the w r y  d a y  the cr ime is allcged ther?in 
to have been committed;  constitute fleeing the  justice or e l a d i n g  t l ~ c  
process and  punishmei~ t  of the  demanding s ta te?  T h e  problrrn m a y  be 
otherwise stated as  follows: I s  presence i n  t h e  courts of t h e  tlcmal~tiing 
s tate  on the  date  the  cr ime is committed to a i ~ s n e r  and  defend t h r  T c r ~  
cr ime alleged, resulting i n  acqui t ta l ;  "such prrseuce i n  the deinanding 
state" as  t o  war ran t  extradition for  the identical cr ime upon a suhse- 
quent  w a r r a n t  ? 

T h e  decision i n  this  case rests e x c l u s i ~ e l ~  upon the formula "presence 
i n  the  demandiiig state a t  the  t ime the  crime is  alleged to haye been 
committed." While  al l  of us  doubtless worship the forniulas of the law 
and  bow down before them, ne~r r the less ,  i t  secms to m e  that  such 
formulas ought to  yield to admit ted facts  and qual i fying circumstances; 
o t h c r ~ i i s e  n e  ducktrack words n i t h o u t  reference to p a c t i c a l  situations. 

CECIL 11. F O R E H A N D  v. EDEXTON FARBIERS CORIPASY. 

(Filed 11 July, 1034.) 

1. Chattel Mortgages A b- 
d chattel mortgage on "fifteen mules . . . all now in my posses- 

sion" is held void for iildefinitewss of description, it  appearing that 
the mortgagee a t  the time of the execution of the mortgage had more t l im 
fifteen mules in his possession. 

2. Landlord and Tenant Il g-Lessor held not entitled to mules purchased 
by lessee although lease requir-1 surrender of same number of mules. 

Plaintiff leased certain lands together with eleven mules used in 
cultivating same, the contract providing that a t  the e s ~ i r a t i o n  of the 
term the lessee should return the "personal property in as  good condition 
as  it now is, or its equivalent in  kind." Five mules died or were disposed 
of by the lessee, but the lessee bought fire other mules prior to the 
termination of the lease. The five mules subsequently purchased by the 
lessee were sold and the proceeds of sale were in the hands of a creditor 
of the lessee at  the time of the submission of this controversy without 
action. Held, in the absence of an agreed fact that the lessee had pur- 
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chased the fire mules as  agent of the lessor, or had gurchased them 
with the intention of replacing the lessor's males nitli them, the lessor 
hati no title to tlic fire n i u l ~  so as  to be able to maintain a suit for the 
proceeds of the sale of tlie mules. 

St IIFSCK, J.. took no pnrt in the conqideration or decision of this case 

CII IL ACTION, before J loorc ,  Special Jutlqe, at F e b r u a r y  Term,  l 9 3 & ,  
of HEIZT~~ o m .  

T h i s  is a ~ o ~ i t l ~ ~ ~ e r s y  u i t h o u t  action. T h e  a p w l  fact<, per t i~icnt  to >I 

d e c i s i o ~ ~  of the casc a r e  a s  fol lons : Tlie plaintiff, Cecil %I. F o r e h a ~ ~ t l ,  
o\v~iccl a f a r m  ill S o r t h a m p t o n  County kl lo~vn as  the  I'rillccton f:~rr:l. 
011 1 J a n u a r y ,  1923, said onl lcr  Icasrd the  f a r m  to LI. N. F o r c l i a ~ ~ t l ,  
and also c e r t a i l ~  persolla1 property i l ~ c l u d i i ~ g  e h e n  ~ n u l r i ,  mhicli n e r e  
t l le l~ on tlic f a r m  a d  a p p a r e i ~ t l y  uscd ill i ts c u l t i \ a t i m ~ .  Thr. n r i t t c n  
leasc pro1 itled that  : ( 1 )  "It is  u ~ ~ d e r s t o o d  a1111 irgreed hetn cr11 tlw 1):lrtics 
t h a t  tl lr  pcrbo~ial  pruperty listed i n  tlle i u n w t o r g  11~reto a l t : ~ r l i ~ d  a1111 
made  a p a r t  hereof is  included ill the saitl lease :~ild tha t  u p 1 1  tlw 
te rmi~ia t ion  of saitl lcaw A. 11. Forchant1 i s  to re tu rn  tlw said p c r w ~ ~ a l  
property i n  as  good co~ldi t ion as  it  I I ~ W  iq, or its q u i ~ - a l e ~ l t  ill kind," rtv. 

( 2 )  0 1 1  1 August,  1931, *I. M. F o r e h a ~ i , l  \ \ a s  iiitlehtcd to the tlc- 
fendaut a1111 on said date  cxecutctl a nott. ant1 c11:rtt~l 111ortgage to s1i11 
ticfendant to sccure saitl ~ ~ ~ t l e l ) t e t l ~ ~ e s ~ ,  con\ t y i ~ l g  ariiollg other a1 ric.1~. 
of p t ~ s o ~ ~ a l  property, "fiftce~i inules :md O I I P  111ilr~. a l l  uou 111 lng ~ I I - Y W -  
sion." This  mortgage was duly re,cortlrd i i ~  Surt1i;iulptoll C O U I I ~ J  u i ~  

5 Xm ember, 1031. ailti i n  C'lionan ( ' o u ~ ~ t g  n Iwrc the I ~ O I  tg:igor ~ ~ ( i e d  
on D S o \  c ~ l ~ l j e r ,  1933. "The s:ritl A. M. I?orc.lla~ltl a t  t11e t imc of tlie 
execution of bait1 niortgagcl, n a s  ill l ) o w , i ~ i o ~ ~  of more thau f i f t cm n ~ u l c - ,  
including mules 111 h is  possession on hi. f a r ~ n i  111 C'lio~\r 11 ( 'ouutg but 
had  111 111s p w v s s i o n  t i d y  tllirtecn n~ultlb 011 the P r i ~ l c e t o ~ l  f a r m  a i d  
lion(> c~lscnlwre ill S o r t l ~ a ~ n p t o n  County, hut hat1 hat1 f i f t ee ,~  niulr. on 
the l'riuccton f<1r111 shortly before, t n o  h a \  ing died." 

(3) T h e  :ifole>aid r e l ~ t a l  agrermeut  n n s  t e r n i i ~ ~ a t e t l  at lie entl uf t l ~ c  
year 1930, ant1 at th i s  t ime tlicarc. \rc,rc, tne l \ r3  111ulci a ~ ~ t l  luurc left 
on tllc I ' r i n c c t o ~ ~  fa rm.  "Six of t l~csc  mult 9 ant1 the f a r i ~ l i ~ i g  i l i i l ) l r ~ ~ i ~ t ~ ~ ~ t s  
vliicli Mere o ~ , i g i i ~ a l l ~  the prol)tlrtx of thc. l ~ l ~ ~ i n t i f f  'rnd ilicludetl i n  tlic 
i ~ ~ v e ~ l t o r y  abo\c. ieferrcd to u e r c  taken h:rcli b- tlle l ~ l a l l ~ t l f f .  Tllc o r l ~ c r  
six mules . . . n c r e  not i ~ ~ r l u d e t l  ill tl~cl i ~ ~ v c n t o r y ,  l i : l \ i ~ ~ g  bec l~  
a c q u i l d  alld 1)lnretl on tlic f a r m  bg A\.  11. Forcl la~l t l  ,iilce tile esctsutloll 
of tlic, rc~utal  agrc~lue l i t ,  and n r r e  takcli and  sol11 i ) ~  tllc dr icli(l:rl~t ~ultlc r 
i ts  morrgagcL. -111 mules 1)lacwl oil the ftilln \by Al 11. Forel1:111,l \ \vie  
used for  the same 1iurpow as the ~ n u l t s  i~~clut lct l  ill tlw origiiral 
in\  elltory " 

(4 )  I t  n : ~ ,  :igrr3cd 1)g the tlcfcndallt ant1 tlic plaintiff that  plai l~t i f f  
11 o d d  not o b j c ~ t  to the  kale of the fi\  c i ~ ~ n l ( > b  ill c o ~ ~ t r o ,  erqy, hut 
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claims the proceeds of the sale received by the defendant from the 
sale of said five mules, anlountirlg to $308.00. 

Upon the foregoing agreed facts the court was of the opinion "that 
the plaintiff, Cecil 11. Forehand, is entitled to recorer of defendaut, 
Edenton Farmers Company, the proceeds of the sale of the fi7-e mules 
in controversy, said proceeds amounting to the sum of $308.00." 

From the judgment so rendered the defendant appealed. 

D. C.  Barnes  and  TI'. D. Boone fo7' p l a i n t i f .  
TIr. D. Pmden for defendant .  

BROODEX, J. The case is this:  Al man owns a farm and eleven mules. 
H e  leases the farm and the mules. The lease provides that upoil its 
termination the lessee "is to return the said personal property in as 
good condition as it now is, or its equivalent in kind," etc. F i r e  of the 
mules die before the termination of the lease or are otherwise disl~ospd 
of by the lessee, but said lessee p u r ~ h a s r s  five o t h ~ r  mules nhich lic uses 
upon the farm prior to the termination of the lease. Thereafter the 
lessee executes a mortgage to the defendant 011 "fifteen mules a i d  one 
mare, all now in illy possession," and at the time of tlie execution of 
such mortgage said lessee had more than fifteen mules in his possession, 
although not in the same county. 

r p o l ?  the foregoing facts tx-o questions of law al~ise:  
( I )  Was the mortgage of the mules to the d r f e~ ida i~ t  ~ o i t l  for UII-  

certainty of description? 
( 2 )  Does the plaintiff hare  such title to the f i ~ e  mules subsequently 

purchased by the lessee, as to maintain this action? 
The parties agreed a t  the time tile mortgage was executed that tlie 

mortgagor "was in possession of more than fifteen mules, including 
mules in his possessio~~ on his farm in C'ho~ran County, but hat1 in his 
possession only thirteen mules on tlie Princetoll farm," etc*. T l ~ e  
descriptioil of the property in the moytgage does not i den t~ fy  or esccl~t  
i t  from the mass, and, therefore, this phase of the case falls nithill the 
principle heretofore alinouliced in BiaXeiy 1 % .  l ' u f r i c d ,  67 S. C., 4 0 ;  
= I f k i m o n  v. G ~ a r e s ,  9 1  S. C., 9 9 ;  X c U a r l i ~ l  1.. A i l e n ,  09 S. ('., 1%) 
5 S. E., 737; X o o r e  L ~ .  H r a d y ,  125  K. C., 35, 34 8.  E., 7 2 .  

The general proposition of law eontailled ill the foregoing cases i j  
expressed in A t h i m o n  c. G'7*ares, supra,  as folloa s :  " l t  is t lefrct i~ 
i11 tlie further particular that  it does not designate and ~(leiitlfy tilo 
property sought to be coiireyed, so that it could be separated from otlicr 
property of like kind raised by tlie mortgagor. . . . It is quite a3 
uncertain, if not more so, as the mortgage of 'tell Ilew buggies,' out 
of a lot of fifteen buggies, nliicli was hcltl to be roid for unccrtninty; 
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. . . or  t n c n t y  sliecp i n  a flock of one hundred ;  o r  t e l  h e : d  of cattle 
in  a drove of f i f ty;  o r  a tliousancl feet of saw-logs i n  I certain river, 
without f u r t h e r  description to distiilguish them f r o m  a much larger  
mass of logs bc>lo~~ging  to the mortgagor in  the same river, n l ~ i r h  is 
held to  be void for  ui~ccrtainty."  

r 7 1 hc t l ~ f c ~ i d a n t  relies upon the case of I h t z X u ~ ~ t  r .  R i n t ~ ~ ~ r a ~ f ,  89 N. C., 
35.1, but it  must be ohscrlccl tliat the  descr i r~ t io l~  of the trees ~ n \ o l \ - e d  
i n  t h a t  case r a i ~ t a i n e d  cer tain dimensions which t c n t l d  to  set t h ( m  
a p r t  and  m a r k  them out f rom al l  other  walnut  trees 011 the l a l ~ d .  

Kevc~rthelrss, i t  does i ~ o t  appear  f r o m  thc agrccd facis  tliat tht, fire 
mules n e r e  purchased by A. 31. Forehand  as  agent of the  plaintiff i n  
order t o  replace the  five mules tha t  died or were otlitrwise dispowd 
of as  required i n  tlie rental  agrecmeut. T h e  p a ~ t i e s  merely stipulate 
tliat (* the  other  six mulcs . . . h a r i n g  bren acquired and placrtl on 
the f a r m  by AL 31. Forehand  sillre the cxecwtion of t l ~ i ,  rental  agree- 
rntwt," etc. Did A .  M. Forehand acquire and place t h c v  inulcs oil the 
f a r m  ilk compliance nit11 the termr of the  rc.ntal agreement '(to r c t u r l ~  
the said personal property i n  a s  good col~ditioii  as it  uon- is, or i t s  
e q u i ~  n l m t  in  kind 2" O h  iously, if A. &I. E'orellar~tl bonglit six i r ~ l i l c ~  
2ftc.r the rental  agrecmcnt, not a s  agelit o r  on behalf o '  t h e  plaintiff,  
o r  nit11 the in te i~ t ion  of rcplaciiig plairitiff's mules as  "equivalent i n  
kind," t l~e l i  the  plaintiff n o u l d  not have such title as  to hr. able to iiiaiii- 
tail1 a suit fo r  the  procwds of the  sale of surli ~ ~ i u l e s .  .Is the part ies  
h a l e  agrrcvl to the facts, this  Court  must  take tlicrri as  i t  f i ~ ~ d s  tlieni, 
alid, a s  we interpret  thc record, i t  does ]lot tlisclosc t h a t  the  plaintifi  
lintl t i t le to tllcse five n i u l e ~ ,  a ~ d ,  therefore, he camlot maiiitaiil tlie 
actioli. 

IZevci.sed. 

S('EIE,ACI~, J.. took no par t  i n  the coi~sideratioll  o r  decision of this case. 

STATE r. RdT,PI-I HESDERSOX. 

(Filed 11 July, 1034.) 

1. Criminal Law I g-Refusal t o  submit material part of requested in- 
structions on p l ~ a s e  of rase sul)ported by evidence held error. 

111 this prosecution for seduction defendant contended supported by 
evidmce, that prosecutrix k11ew he was married and that lie had not 
obtained a divorce. and that she knew he could not marry her until he 
had obtained a divorce. Defendaut reipested an instruction that the 
burden mas on the State to 1)rove be3oncl a reasonable doubt that the 
1)romise of mariinge \ \as absolute and not conditional u ~ o n  defendant's 
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securing a divorce or any other condition. The trial court instructed the 
jury that the promise of marriage would have to be absolute and un- 
conditional, and that a promise of marriage "if anything happened" was a 
conditional promise and would not support an indictment. Held, defend- 
an t  \\as entitled to have the particular aspect of the case presented by 
the evidence submitted to the jury in every material part upon his 
request, and the charge as given failed to do so, and the refusal of the 
requested instructions entitles defendant to a new trial. 

2. Same: Trial E e-Duty of trial court to submit requested instxwr- 
tions. 

While the trial court is not required to give in exact language a ie- 
quested instruction, he is required to give in substance every material 
part of a requested instruction upon a material aspect of the case which 
is supported by the evidence and relied upon a t  the trial. 

SCHEKCK, J., took no part in the consideration or decision of this case. 

CIVIL ACTIOK, before Cranmer, J., a t  Octohcr Term, 1933, of I'ESDER. 
T h e  defendant was indicted f o r  the  seduction of Rotlella Pierce. Upoil 

conviction he mas sciitenced to prison for  a term of four  years. T h e  
evidence f o r  the  S t a t e  tendcd t o  show tha t  tlie prosecuting witncss nlet 
the clefelidant a short t ime prior  to Apri l ,  1932, and tha t  tlie first carnal  
act occurred a t  h e r  honle i n  April,  1932. T h e  witncs; sa id :  ('At the 
t ime  he  asked me to m a r r y  him,  he asked rne if I lored him good enough 
t o  drop  the  world behind me and go ~ r i t h  h i m ;  forsake all  others fo r  
h im.  . . . T h i s  coiivcrsation took place before I ylclded to h im.  
315. h h t y  n a s  born dead, in  Ju ly ,  1933, and I discovered this  collclitioil 
ill December, 1932, and toltl tlw defciidant about it .  . . . I liad 
heard tha t  h c  n a s  a marr ied mail, but he  told me liis n i f e  was dcatl. 
H e  toltl nw h e  n a s  just as  f ree to  go x i t h  me  a s  anybody iii t l i ~  vor ld .  
. . . I toltl h1ni I was afraid.  I had  heard-I didn't exactly use 
those nords ,  but  it  had  tlie ~neailiiig, tha t  I had  heard he  >$as ~ i ia r r ied ,  
niid lie said, 'I a111 just as  f ree  to go nit11 you as  anybody i n  this world 
is.' R igh t  a f te r  I met h i m  lie toltl me tha t  her  mother  had been n o t i f i d  
that  she mas dcad, t h a t  she died i n  %Iaryland, . . . and  he  to l J  
me  lie reckoned she n a s  dratl. . . . i said a t  the magistrate's coui t  
tha t  I liad licard tha t  11:. n a s  ni:rrrird, and  tha t  he had  heard his  n l f e  
n a s  dead, but  before then he had sued for  a tlix o r r t  and  had  i t  all  
pa id  f o r  lacking a feu  dollars. H e  told nle he liad brought suit 111 

Kosemary, and  t h a t  lie x o u l d  h a l e  i t  as  quick as  he could f i imh pa~-1ng 
f o r  it, ant1 could get the papers  a n y  t ime lie wailtcd them. Certainly 1 
know a ailan with a l iving wife could not get mar r ied  u ~ i l e r s  lie liad a 
t l i~orce .  H e  told me  lie could get niarried a t  a n y  time. H e  said there 
wasn't a i i j t h i i ~ g  ill the v o r l d  to  do on l j  f o r  the  clerk of the court to 
sigu the tlixorce papers. . . . HP just told rrie he lacked a l i t t l r  
of having liis divorce and. told me lie was rtlally illtending to m a r r y  
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me-that we would be nlarricd. . . . H e  said he  could get hi..; 
tlirorce a n y  tirnc. he ~ v c ~ r t  a f t w  it .  I k11cw he tlid~i ' t  l l a ~ e  tlie p:lpers. 
. . . H e  toltl me all  he lacked W:IS got ti^^^ the clcrl; of the court T O  . . 
sip1 it. . . . 1 tlon't rcckon i t  was c.oin;ilete \ \ - i t h u t  that .  . . . 
1 1i11c.w lip tlitl.11't 11are t l ~ c  l iaptw,  but 1 thonght h i s  di\-orcc V:IS c20n~- 
l ~ l c t c  c s c c > ~ t  that .  1 k ~ ~ c n -  lic c>oultln't I ~ I : I ~ I , ~  u ~ ~ t i l  lie got his papczrs. 
. . . I aslictl 11im did lie th ink  lie 1x111 ally right to  go \\-it11 mr 
a11t1 lie said 11(> hat1 just a.q much r ight  :rilcl \\-:IS just :IS f ree  to go wit11 
III(. as a~iyhotiy ill tlie world was, n ~ ~ t l  s o l ~ i ~ t i ~ ~ l e  a f t w  t h t  lic toltl 111:' l ~ r ,  
hat1 1111t i n  f o r  a tlivorce nucl aftor lle pu t  ill fo r  :r di1:orc.e t l ~ t  liar 
~ ~ i o t l r ~ r  had bec~r iiotifietl tha t  s11r tlictl ill Xnrylnntl nut1 af ter  she was 
~ ~ o t i f i c ~ l  slic toltl 11im of it ,  but he had ncrc r  lookc~tl i i  up 11or s t ~ i ~  
\vl~cltlic.r she \\.as tlc~atl or n o t ;  that  h e  wa.5 goilig to filiisll lmj- i~ig for  his 
t l i ~ - o ~ ~ r e  a11tl \\-(I were going to hc nlnrrietl. . . . I k ~ ~ c n  he llatl to 
get the' p a l m s  before 11(, w o u l ~ l  h a r e  his  dirorce." The, lilwsccuting wit- 
11c.s~ fur t l icr  t es t i f id  that  she ha11 licartl that  the tlc2fc11d:n t 11atl marricrl 
:igai11 in < J u I I ~ ,  19:13. 

F o u r  o r  fi\.c w i t i ~ w s ( ~ s  tcutifietl tha t  the prosecutilig witness Jvas a g i r l  
of good ceharac~tt~r, a11d four  or f i rc  witl~esscs testifictl tha t  she was a g i r l  
of I~atl ~:li:iractt,r. T h e  colistable, tlcputy sheriff, a ~ i d  t l~rcc or four  other 
n i t i~essc~s  testified tha t  a t  the prelirnil~wry l ~ e a r i n g  t l ~ c  l ~ ~ o x ~ c u t i ~ ~ g  x i t -  
i1es.i lint1 rcstifictl t l~l i t  d c f e n t l a ~ ~ t  toltl her  11c v n s  a 111arricd ~ I I : I I I ,  Ijut 
that  i ~ c  "l~ntl l ~ u t  ill fo r  a tlirorce and lmtl tu go to Rosc~inary to fillis11 
1)aying for  it." 

E'roln the judgmcl~t  l ) r o ~ ~ o u ~ i c w l  tlie d c f c l l d a ~ ~ t  npl)calcd. 

131<(1(;1i~s, J .  T h e  t l t ~ f c i ~ d a ~ ~ t ,  ill w r i t i ~ ~ g  ant1 ill aljt time,, rcquc~stc~(l 
the f o l l o \ ~ - i i ~ g  i i l~s t l ' uc t io~~,  to wit : ''Tl~c. court i i~s t ruc t s  the ju ry  that  
to c:)~lr i r t  the t lcf(~l~cln~it  i t  is c ~ ~ i t ~ u l n b ( ~ l ~ t  L I ~ I O I I  the  S ta te  to s;rtisf\- thc' 
jury 11cyo1itl a r t ~ : i ~ o ~ i : ~ b l c  clonht that  tlw ])roi~iisc, to 111:irr~~ \\ cis abwlu te  
; I I I I I  I I O ~  w i ~ ~ l i t i o i ~ a l  U ~ I O I I  11is s c ~ r u r i ~ ~ g  21 ,li\.or(sc> or :all\- !or1 t>r comlirimi." 
T11e t r ia l  juclgc iii 1 1 i ~  goiiw:11 cliargt, to tlics ju ry  > > i i t I :  * Y o ~ v .  ;I< to  
tllc l ~ o n l i s c  of ~n:irringcj, tha t  is the sc3co11tl t ~ l t ~ n ~ t ~ ~ ~ t .  Fi .st, 1 ii~Yr1ili.t 
you i11;rt t l ~ t  11r011lis~ must 110 1111~o~iclitiol1:il; t11:rt i,.. tl~c>,.e mn?t  1w 110 

r o ~ ~ d i t i o ~ i  :itt:~clictl to the promise. S o w ,  to il111str;ittl n l ~ a t  1 iiir.:rll. if 
a L ! . U ~ I : ~ I I  yivlds 11t>rsolf to a UI : I I I  :ri1(1 twtifitl.~ t11at li(, l > r o ~ i  iw(1 to m:irry 
11er if anytlliilg h : r l ~ p ~ i c ~ l ~  t l ~ t  ~vould  not he a11 u ~ ~ ~ o i i ( l i t  ( J I I : I ~  1)romisv. 
I t  woultl ~ ~ o t  bc s ~ ~ f i c + i ~ t  11ro11iise to snplmrt a hill of i ~ ~ ( l i ~ t m e ' l ~ t . "  

r 7 1 lie i i ~ s t r u c t i o ~ ~  given t l u ~  jn ry  Iiy tllc t r i a l  judge n a s  correct i n  
itwlf :11r(1 s u p l ) o r t t ~ l  by Irlally tlt.c.isio~~s. Ho\\-~\-or ,  the c l t~fcu ln~i t  iiiaistj 
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tha t  the case was tried upon the sole theory tha t  the promise of mar -  
riage was conditioned up011 securing a dirorce, and tliat the prosecuting 
witncss luicw tha t  there was no final judgment of dirorce, and fur ther  
li~icn. tliat .iucali jud,gi~ient was necessary hrfore a \ d i d  marr iage could 
be c.o~isumin;il(~tl. Tlirrcforc, tlie defendant asserts tha t  the  special in-  
s t r u c t i o ~ ~  tel~clcrctl 1 ) ~  his  cou11sc.1, emphasizilig the part icular   art tliat 
the  cli~.orcc procat t ~ l i ~ ~ g  ~)I:IJYYI in tllc case, was vi ta l  to his  defense. T h e  
gwicri11 illstruc~ticllis g i ~ ( ' i i  the ju ry  iuadvertently o r t ~ l o o k e d  this partic- 
u la r  pliast. of tllc i,viilt>~rc.e. 

T h e  g e ~ i c ~ r a l  mlc. of law l)rolloulic*cd i l l  maliy cases i n  th i s  jur isdict iol~ 
i s  to 1111, r.fi'cr.t t11:it tllc. 1iartic.s cniinot require a t r i a l  judge to parrot  
~ ) r ; ~ y e r d u r  i l i i t r u ~ t i o l ~  or to bwoine a mere jutiicial phonograph f o r  
recortlil~g t 1 ~ .  c8sicc.t :111(1 i i le l~t i ral  ~r.ortls of co.uiis~~1. S e ~ e r t l i e l e s s ,  ('it 
is a11 rqually 1 ~ 1 1  estaiilislicvl 1,ulc. that  if a request is m:dc for  a specific 
iustructiou, n.11ic.11 is r o r r w t  i n  itst~lf ant1 sul)portrd by eridence, the  
court,  ~ r l i i lv  not required to n(lopt the precise language of the prayer ,  
niust give tl~l! i ~ i . c t r u c t i o ~ ~ .  : ~ t  1c:let in  substa~icv, and a mere general and  
ahst~, i lc t  cli:~rgcd :I> to tlic 1:iw of tlict cave will i ~ o t  be: caollsidered a sufficient 
coinpliance x i t l i  this r111ts of law. . . . I t  ~ ~ o u l d  srerri to follow 
f rom this rulcl, a i ~ t l  to IIP ~ I I C ' O I ~ S ~ S ~ P I I ~  v i t h  i t  if ~ v c  aliould not so hold, 

Coiiaequeritly, if 111: prcwlits such 1)roper s 1 ~ 1 : i a l  i l istruction upon such 
part icular  l)l~asr', hcz 1 1 ~  R r ight  to irisist t1i:it tho t r ia l  juiige shall submit 
w e r y  mater ial  1 ~ x r t  i ~ f  it  :IS ~f.rittcw. 

111 tlie ca<e :it liiir t l ~ e  d e f e n d a ~ ~ t  built hii; tlefelisc: u p o ~ i  tlie theory 

S c r ~ i . x t  I;, J . ,  tc~i~l i  I r o  pa r t  ill thr. consideration or tlwision of this case. 
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W. J. SMITH, WHO SUES IN BEHALF OF HIMSELF A K D  ALL OTHER QUALIFIED 
ELECTORS O F  THE TOWN O F  CAROLINA BEACH, v. T O W N  O F  C4RO- 
LINA BEACH. 

(Filed 11 July, 1934.) 

Elections A b: Municipal Corporations D s- 
A provision in the charter of a municipality limitir~g the right of 

suffrage in municipal elections to owners of real property within the town 
is unconstitutional. Art. V I  of the Constitution of Sorth Carolina. 

Municipal Corporations b- 

Municipal officers elected under a n  unconstitutional charter provision 
restricting electors to owners of real property, but who have purported 
to qualify, and have assumed and exercised openly and viithout question 
the duties of their offices are  de fncto officers of the municipality. 

Sam-Resident not objecting to exercise of offlcial functions by de. 
fact0 offlcers for two years may not challenge their authority. 

A resident of a municipality who has resided in the town for two years 
without objecting to the election of the municipal ofiicers e o l e l ~  by owners 
of real estate therein, and has not objected to the open exercise of the 
duties of such offices by the officers so elected, it  appear ng that  officers 
of the town had been so elected for seven years, may nc t clxlllenye the 
authority of such de facto officers in issuing bonds for a necessary 
municipal expense upon the ground that the officcrs were not duly 
elected by the qualified voters of the town. 

Same: Public Offlcers B a- 
The right of municipal officers to exercise the respective duties of their 

offices can be challenged only by a direct proceeding to declare the offices 
vacant, and not by enjoining the exercise of their official functions. 

Municipal Corporations H c- 
Municipal bonds issued for a necessary expense by de facto officers of 

such duly constituted municipality are  binding upon the I ublic and third 
persons and constitute valid obligations of the municipality. 

SCHENCK, J., took no part in the consideration or decision of this case. 

CIVIL ACTIOX, before I-larris, J., a t  24 M a r c h  Term,  1934, of YEW 
HANOVER. 

T h e  agreed facts  necessary to present the question of lam a r e  as  
follows: T h e  t o w 1  of Carolina Beach was created as a inurlicipal corpo- 
ra t ion  by chapter  117, of the  P r i v a t e  Laws of 1925, aiirl arnendment. 
T h i s  s tatute  provided tha t  t h e  officers of the town should coiisist of a 
mayor  and  two commissioners, and  t h a t  the mayor "shall sign a l l  con- 
t racts  on behalf of the tol ln  unless otherwise p r o ~ i i l d  by law or  
ordinance or resolution with the  board of commissioners. ' The statute  
f&tlier provided for  commissioilers of finance, public safety, and  for  t h e  
appointmelit  of other  officers of the municipality, declaring ill section 
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10 that  "the board of commissioners has and shall exercise all legisla- 
tive powers, functions and duties conferred upon tlie town or its officers," 
etc. Section 15 of the act provided that candidates for the office of 
mayor and commissioners "shall be nominated at a primary election, 
which shall be held under such laws as are now in force or may here- 
after be enacted, . . . but all candidates to be nominated or elected 
under this act shall be nominated and elected by the electors of said town 
a t  large." Regular elections for officers were prescribed in the act to be 
held "on the first Tuesday in May, 1927," and each officer was to hold 
office for a term of two years "and until his successor is elected and 
qualified." 

The present officers of the town were duly elected in May, 1933, 
and immediately entered upon the discharge of their duties and '(per- 
formed all the rights and duties of officers of municipalities, as pre- 
scribed by the laws of the State of North Carolina." 

On 26 September, 1933, the board of commissioners of tlie town duly 
passed an ordinance authorizing the issuance of $50,000 of bonds for the 
"construction of a water supply system," etc. The bond ordinance 
provided for a tax levy sufficient to pay principal and interest. The 
foregoing ordinance was duly published on 27 September, 1933, but no 
petition was filed in accordance with the provisions of section 2947, of 
the Kor th  Carolina Code of 1921. I t  is admitted "that the issuance 
of the bonds for the construction of a waterworks system is a ('necessary 
expense" under the laws of the State of North Carolina. 

I n  1929 the charter of the town was amended by chapter 78, of the 
Private Laws of 1929. Section 2 of said act provided '(all persons 
owning property within the corporate limits of the town of Carolina 
Beacli shall constitute the electors of the town of Carolina Beacli arid 
be entitled to vote in any election for the officers of said town." 

W. J. Smith, the plaintiff, was born in the United States and is 
more than twenty-one years of age and has resided in the State of 
North Carolina for more than one year, and has lived with111 the cor- 
porate limits of the town of Carolina Beach for a t  least two years past, 
but does not own any real property within the corporate limits of said 
town, and while he is a duly qualified elector in accordance with the 
provisions of Article VI, sections 1 and 2, of the Constitution of North 
Carolina, has never participated in any election or primary held in the 
town for the nomination or election of the mayor or commissioners; 
and while he did not demand the right to rote and did not present 
himself for the purpose of casting his ballot i n  any election, yet no 
machinery was set u p  by the officers of said town or anyone else, which 
would enable him to participate in any election held for the election 
of the officers of said town. 
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011 21  March,  1034, S m i t h  instituted this  a d o 1 1  f o r  . l ie p u r p c ~  of 
rc~s t ra i l~ ing  thc issuiiig of said 1)ontls alid fo r  tlcclarilig such ~ O I I ~ S  to he 
nul l  and yoid, f o r  the reason that  the  ton-11 1 ~ s  no duly c l c ~ t c ~ l  a11t1 
iiualificd officers. 

T h e  t r i a l  judge f m n d  as  a fact  tha t  the town was tluly col~st i tutrd,  
('possessing the usual powers g ra l~ tc t l  to  citiiza a1111 ton-11s 1111(1or t l i ~  g ~ i ~ o r : ~ l  
laws of thc  S t a t c  of S o r t h  Carolina," alld tha t  the r l ~ a r t ~ r  l i m i t i ~ l g  
the  r ight  to  vote to owners of real  estate i n  snit1 t o ~ r l i ,  \\-:IS u~ic.ol~stitu- 
tioual. I t  was fur t l icr  f o l i ~ ~ t l  tha t  the  comiuissio~icrs e l u  tc~d ill :~ecord- 
ance n-it11 the provisions of t h e  cahartcr a r e  imt do j u r c  ( ~ f i i i ( ~ r s  hut a r e  
tle f u c f o  ofic.c,rs, 2n1tl that  surh  dc fat,fo oficcrs '(are n i t h o u t  authori ty  
to  issucx said bolltls alltl such issue would be illvalitl." 

T l ~ c w u l ) o ~ ~  tllc ~ U I I ~ I I I C I I ~  rmtr i l i l~cd t l l ~  i s s u i ~ ~ g  of the 1)011ds :1n(1 the 
t l c fen t ln~~t  t o n x  al)llwled. 
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the law, upon principles of policy and justice, will hold valid, so f a r  
as they involve the interests of tlie ~ u b l i c  and third persons, w h u e  the 
dutics of the office were exercised , . . under color of an election 
or appointment, by or pursuallt to a public unconstitutional law, bcfore 
the same is adjudged to be such." See, also, V a n ,  dmringe 2'. T a y l o r ,  
108 N .  C., 196, 12 S .  E., 1003; Mughes 2 % .  Long, 119 S. C., 52, 2.5 
S .  E., 743;  R o d w e l l  c. Rolo land ,  137 K. C'., 617, 50 S .  X., 319; Il'hlte- 
head  2. .  P l f f m a n ,  165 I\'. C., 89, 80 S. E. ,  976; SIat.Xham I - .  AStrnpson, 
175 PI'. C., 135, 95 S .  E., 106. 

The tr ial  judge has found 'as a fact that said officers are d e  f a c f o  
officers of tlic tox11 and there is no exception to such finding. 

hloreover, the plaintiff cannot queatiorl the authority of these officers 
in this proceeding for t n o  reasons: First, for a period of more than 
seven years the officers of the town have been elwted pursuant to the 
pro~is ions  of tlie charter. The plaiutiff has resided in the town for 
more than t n o  years and has permitted such electious to be held and 
such officers to openly exercise and discharge all the duties and functions 
of regular officers of the mu~~ic ipa l i t y .  17an Arilringe c. T a y l o ~ ,  supra .  
Second, the right of the mayor and commissio~wrs to assume and eser- 
cise official fu~ict ion can ouly he questioned by direct proceeding to 
declare the offices vacant. Xa7A.hunz 1 . .  S inzpson ,  sripra. 

Therefore, as tlie plaintiff cannot question tlie authority of tllc officers 
except in a direct proceedi~~g, and as the official acts of such tlc fac to  
officers are bindiilg upon the public aud third parties, it  ~iecessarily 
follo~rs that tlie bouds nil1 co~istitute valid obligatioas of the rnunici- 
pality. I~ ideed,  the Supreme Court of the Ciiited States in the Il'arfe 
case,  aupm, expressly held that  bonds duly issued ant1 signed by de  f u f o  
officers of the n iu~~ic ipal i ty  were valid obligations. 

Reversed. 

SCIIEKCK, J., took 110 part ill the consideration or decision of th: 1s case. 

C'. W. LAJIB r .  C I T Y  O F  RASDLEMAS. 

(Filed 11 July, 193-1.) 

1.  Taxation .I a :  A b--Municipality held authorized to issue bonds for 
water and sewer systems in excess of 8% of tax valuation. 

A lllunicipal corpor:~tion may i s u e  bonds for a sewer system ordered 
by the State Board of Health and bonds for a water system even though 
the total indebtcch~ess of the to\\n exceeds eight per cent of its assessed 
rnluatiun, such bonds being for necessary expenses not requiring a vote, 
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Art. 1'11, sec. 7, of the Constitution, and being authorized by the Munici- 
1)ill Finance Act, N. C. Code, 2636, e t  scq., and the issuanre of the bonds 
not coming within the inhibition of A'. C. Code, 2943(2), against in- 
curring debt in excess of eight per cent of the assessed valuation, the 
bonds coming within the exception provided in that seciion relating to 
bonds for water purposes, which includes sewer systems, and the escep- 
tion relating to bonds for se\\er systems ordered by the State Board of 
Health. 

2. Taxation A +Bonds for  water  a n d  scwer systems should be deducted 
from gross debt  i n  determining net  debt  of municipal~ty.  

Bonds issued by a municipality for water and sewer systems should 
be deducted from the gross debt in computing the nvt debt of the 
municipality in relation to the prohibition against incurring debt in 
excess of eight per cent of the assessrd valuation of property for taxation, 
bonds for sewer systems being necessarily included in bonds for "water 
purposes" within the meaning of N. C. Code, 2913, subsection l(6). 

3. Rlunicipal Corporations B a- 
The State Board of Health is given authority by the Iklunicipal Finance 

Act, A'. C.  Code, 2943(2), to order the construction of sever  systems by 
municipalities. 

APPEAL by plaintiff f r o m  Hardi,lg, J., a t  Chambers  i n  Concord, 23 
Apri l ,  1934. F r o m  RAX~OLPH.  Affirmed. 

T h i s  i s  a civil  actioli to  restrain and  enjoin t h e  city (of Randleman 
f r o m  issuiiig a i d  selling bonds (1) i n  the  s u m  of $79,298.01 for  a 
water  system arid ( 2 )  ill the  sum of $89,706.99 f o r  a sewer system, ill 

pursuaiice of bond ordiilances passed by the  city on 23 Ft,bruary, 1934. 
T h e  plaintiff contends t h a t  the  passage of these ord inmces  was not 

accomplished i n  accord with the M u ~ i i c i p a l  F inance  Act, inore part icu-  
lar ly iri tha t  i t  does liot appear  t h a t  t h e  net debt of the c ~ t y  of Randle-  
Inail is x i t l i in  eight (8 )  per  centulii of i ts  assessed property raluatiori,  
and  t h a t  therefore the  passage of the  ordiiiances authoriziiig the  issu- 
ance of these bonds, totaling $169,000, was i n  coutravent ior~ of subsection 
2, of scc*tiou 2943, Col~solidated Statutes ,  being a p a r t  of s a d  finance 
act, a s  follows : 

"2. Linlitatiou upon passage of ordinance. T h e  ordin:tiice shall not 
he passed unless i t  appears  f r o m  said statement t h a t  the said iiet debt 
does iiot exceed eight (8)  per  cent of said assessed valuation, unless 
the bo~itls to be issued under  the ordinailce a re  to  be fuiidiiig o r  refund- 
ing  bonds, or a r e  h o l d s  f o r  nratcxr, gas, electric l ight  o r  pcwer purposes, 
or two or more of said purposes, o r  a r e  b o d s  f o r  sani tary :,ewers, sewage 
disposal or sewage purification plants, the  colistructio~i of which shall 
have been ordertd by the S t a t e  Board  of Hea l th  or by a court of 
competent jurisdictiol~." 

J.  A.  S p ~ n c e  for appe l lan t .  
E l .  111. R o b i n s  f o v  appel lee .  
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SCHENCK, J. ('It is well settled that  under Article V I I ,  section 7 ,  
of the Constitution, counties, cities and towns and other municipal 
corporations are given authority to contract debts for the necessary 
expenses thereof, without the sanction of a majority of the qualified 
voters. That  section indirectly, but explicitly, permits the exercise by 
municipal corporations of the power of making provisions for necessarjr 
expenses, free from the restraint imposed in other cases." Swincle l l  c .  
Belhacen, 173 S. C., 1, and statutory authority for the issuance of 
the bonds here i n r o l ~ e d  is found in the Municipal Finance Act, Art .  26, 
being sections 2936 e t  seq., Consolidated Statutes, as amended and 
brought forward in Miehie's 1933 Supplement to S. C. Code. 

Although the decision of this controversy does not t u rn  upon whether 
the bonds under consideration should be included in the deductions to 
be made from the gross debt i n  computing the net debt of the munici- 
pality, as provided by subsection l ( b ) ,  of section 2943, Consolidated 
Statutes, since the question is debated in the briefs, we express the 
opinion that  they should be so incluJed in such deductions. Subsection 
l(j), which enumerates a certain class of deductions to be made, reads: 
"The amount of bonded debt included in the gross debt and incurred, 
or  to be incurred, for water ,  gas, electric light or power purposes ,  or 
two or more of said purposes." The words "for water . . . pur- 
poses," by natural aild liecessary iiiiplicatioi~, embrace sewer purposes 
or a sewer system. ,lfcLYei/2 u. I l ' l ~ i f e v i l i e ,  186 S. C., 163. 

As stated in the briefs of the parties, the determinative question in- 
volved in this case is whether thc limitation of the net debt to eight (8) 
per centum of the assessed valuation as set forth in section 2943, sub- 
section 2, is  a bar to the passage of ordinances authorizing the issuance 
of bonds for the coiistruction of a Tvater system and of a sewer system, 
it being admitted that  the net debt of the city of Rar~dleman n-as a t  
least nine and one-tenth (9.1) per centum of the assessed ~ a l u a t i o n  of 
its property as last fixed for taxation. We are of the opinion that  the 
limitation is not such a bar. 

The bonds for "vater  system" come clearly within the letter of the  
exception to the eight (8)  per centum limitation reading "unless the 
bonds to be issued under the ordinance . . . are for water ,  gas, 
electric light or power purposes ,  or t x o  or more of said purposes." 

We also think that "water purposes" include "sewer system," XcSeilL 
u. Jt 'hi teci l le ,  s u p r a ,  and, therefore the bonds for the latter purpose are 
within the exception quoted. But  however this may be, it  is found as a 
fact that  the State Board of IIealth ordered the construction of the 
server system for which the bonds are sought to be issued, and this 
nlanifestly brings the bonds for a "sewer system" within the last clause 
of the excep t io~~  to tlie eight (8)  per centum limitation, reading "or 
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a r c  bonds f o r  sani tary s e w n ,  scnagc  tlispoial or sewage purification 
l ~ l a ~ t s ,  the construction of which shall h a \  e becw ordcrec' h!/ t h r  S t a t e  
B o a r d  of l i c a l / h  or  by a court of competent juriidictioli " W e  do liot 
agree with cou~rsel fo r  appc l la~ l t  tha t  the S ta te  Board  cf H e a l t h  was 
without au thor i ty  to order the collstructio~i of thc s t w e .  rystcm. Tl'e 
think the act just quoted confcrs this  authori ty .  

LU1 prercquisitcs to the  passage of the bond ortlinallcc~s ill ques t io~i  
(both u a t c r  ant1 s e n e r )  a r e  citlier admit ted or found, if such passage 
i s  not ilihibitcd by the s tatutory limitation of the net debt of a 
~ n m i i c i p a l i t , ~  to riglit (S)  per  cel~turn of the assesed  raluat iol i  of its 
property a i  last fiscd for  taxation, and  since 1\e a r e  of t h ~  opinion tliat 
their  passage i s  not so i d ~ i b i t e d ,  w col~clutlc tha t  his H o l ~ o r  committed 
n o  w r o r  ill l l o l d i ~ ~ g  t h a t  t l ~ c  proposctl 11o11tls fo r  $79,293.01 for  a "watc~r 
iys tc~n"  all11 f o r  $89,706.99 f o r  :L ('scui,r y-htcm," n l i e ~ i  is~,ucd a11t1 sold, 
noultl  constitute a valid and  binding obligation of tlic city cf Ha~idlmnan,  
ant1 i n  c l i s so l~ i~ lg  the rcstrailiilig ordcr fo r  t11:lt reason. 

A\ffirmctl. 

(Filed 11 July, 1931.) 

Tnsa,tion A a-Countr miis issue bonds t o  refund indebtedness i n r u ~ ~ e d  
for  I1cccssar.y c.sprnsrs without submitting tlw cluestion to vote. 

A count)- has authority to issuc funtling and rrfuiiding h n d s  with tlie 
npprc~vnl of tlie local governmellt commission to take up villid, outstand- 
ing iutlebtctlnesses of the county wliicl~ were i~~c~i r rec l  for uex'ssary county 
cJsl)clrses. Art. I-, sec. 6. 

L l ~ ~ ~ ~ ~ . . ~ ~ .  by p l a i ~ ~ t i f f  f rom T17ur l~(X,  J., a t  24 May Term,  1934, of 
A v ~ ~ R Y .  alffilmcti. 
,, 1 hi, follon ing  ju t lg l~ lc~ i t  was  rclldercd by tlic court I ~ c l o n ~  : "This 

cause comi11g oil t o  be l l rard beforc his  I I o l ~ o r ,  t h e  Honorable Wil iou 
'Warlick, jutlgc, l l o l d i ~ ~ g  tlic courts of tlw 17th Jud ic ia l  1)istrict upoil 
r a w  : ~ g ~ w d ,  the plaintiff h c i q  rcprcsc l r td  bj J .  L. Mooci,~ of Si ler  
( ' i ty ,  Sort11 ( 'aroli~ia, slid the  dt>felitlant b ~ i n g  r e p r e b ~ 1 i t ~ 1 1  by ( 'harles 
l I u g 1 i ~ s  ,of S e n l a l ~ l ,  Sort11 Carol ina,  and  Si lcr  and B a r h ~ > r  of Pitt3- 
boro, K o r t l ~  ( ' n r o l i ~ i a ;  and it  a l ~ p e a r i ~ l g  to  the court t h t  thc  board 
of cornmissionc~rs of , i ~ c r y  Courity, S o r t h  C'nroli~ia, O I L  26 X a r c h ,  
1934, by all order a d  resolut io~i  duly adoljtetl, a r e  proposing to is>ue 
f u u d i r ~ g  a11t1 rrfuncl i l~g bonds ill the cum of one llunrlred and  ten thon- 
sautl dollars ( S o s .  1 to 110 of $1,000 each)  by the  c o u ~ i t y  of -\rery, 
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BROOKS 1;. . ~ V E R Y  COUATY. 

S o r t l i  Carol ina,  dated 1 June ,  1934, payable 011 1 J u n e ,  1941, and 
redeeniahle a t  thc option of t l ~ e  county at  par  and  accrued interest 011 

a n y  semialnlual interest date  before maturi ty ,  a l l  bonds bearing iritrrcst 
a t  tlie rate  of 3 per cent per  a1lnuln up to 1 J u n e ,  1939, and thereafter  
a t  the fol loning rates, namely :  D o ~ i d s  S o s .  1 to 9 1  a t  6 per cent, S o s .  
92 to 96 a t  51- per cent, S o s .  97 to  110 a t  5 per  ceut per alinuni, 
and  it  fu r ther  appearing tliat the issuance of the said bonds has  been 
a p p r o w d  axid aut l~orizet l  by tlie Local G o r e r i ~ ~ n e ~ l t  Commission of 
S o r t l i  Carolina, mid it  fu r ther  a p p ~ a l h g  tliat the said resolutiori a i d  
al l  subsequent acts relative thereto h a l e  bee11 done aiid perforlnccl as  
by law proTidetl, and the court  finding as  a fact  t h a t  each and every 
th ing  nrcessary to thc ~ a l i d i t y  of said issuancc of such bonds lias been 
duly done ant1 pcrforrned. alld the court fu r ther  he i~ lg  of the o p i n i o i ~  
rlint tlie bonds to he csecxted and issued ill tlie fo rm prescribed by tlie 
said resolution n i l l  bc a I alitl mid binding obligation of tlie county of 
*\\cry, S t a t e  of S o r t l i  Caro l iua ;  it  is noxv, therefore, co~lsidered, ordered, 
adjudged and tlcercwl tliat the b v l ~ d s  :tho\-c t lescr ibd will he, when duly 
csccutecl and  isswtl  a valid a~lci bi i ldi~ig ob1ig:ition of -[I e i y  C'ounty, 
Sort21 Carolina, ant1 tha t  the  coinmissio~iers of said coulity be and they 
a re  hcrehy au t l lo r i~ed ,  eiupoweretl autl directed to  l e \ y  a sufficaie~it t a s  
to pay  principal  and intercst upon said bo l~ds  ~ r l i c n  tlue. 

" I t  is  fu r ther  ordered, adjudged and tlecreed tha t  uyon delivery by  
the t l c ~ f c ~ i t l a ~ ~ t  to  tlir' plaiutif? of a sufficient numher of its boiitls to cover 
the sum tlue upon the  note n ~ e n t i o ~ i e d  and  describctl ill the case agreed 
tha t  plaintiff surrellrlcr said ilotc and  tha t  tlie honils so rcceived by h i m  
ill e sc l~ange  therefor a r e  a d  n i l1  be a valid and  bi~icling obligation of 
the c o u l ~ t y  of -11 cry, and  tha t  the coniniissiol~ers of said county be and 
they a r e  liercby dircctecl ~ n t l  authorized to levy a sufficient tax to pay 
principal  and i l~ tc rcs t  n h e n  due. Tlic plaintiff will p a y  the costs of this  
a c t i o ~ ~ ,  to be taxed by the  clerk of the Superior  Court  of ,\rery County, 
N o r t h  C'arolina. Dolie this 24 May,  1934. TSTilsoii Warlick, judge holtl- 
iilg court f o r  17th Jud ic ia l  Distr ic t  of N o r t h  Carolina." 

T h e  plaintiff excepted and  assig~led error  to  the judgment as signed 
and appealed to the  Suprenie Court .  

J .  Lee ;lIoocly for plaintiif .  
Charles H u g h e s  c ~ n d  Silei.  d Barber for d e f e n d a i ~ f .  

C L A R K S ~ S ,  J. The defenda l~ t ,  -1vcry County, owes $110,000 and  is 
unable to p a y  same. I n  accordance with the  statutes in such cases niadr  
and  provided, i t  has  done all  things required by law to issue the funding  
and  refunding bo~ids  of ,\very C o u ~ i t y ,  N o r t h  Carolina, i n  tlie pr incipal  
sum of $110,000. T h e  issuance of t h e  bonds h a s  been approvccl by t h e  
Local Goverl~mcnt  C o m ~ ~ i i s s i o ~ ~  of S o r t h  Carolina. 
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N~RTHCUTT v. WAREIIOUSE Co. 

T h e  following is  the preamble to  a resolution adopted by the  board 
of couiity commissioners of Avery County,  N o r t h  Cal-olina, on 26 
March,  1934: "Whereas, the county h a s  outstanding the following de- 
scribed \-alid indebtedness, whirl1 was  originally incurred for  necessary 
expenses before 1 J u l y ,  1933, a ~ ~ d  which the  couilty has  11'1 funds  what-  
eyer to pay, and, the  taxpayers being already o ~ e r b u r d e n e d  i n  t h e  present 
emergency causcd by the  extended depression, it  is  absolutc>ly impossible 
to collect taxes with which to p a y  the  same, and i n  order to main ta in  
the credit and  digni ty of the  county, i t  is necessary to  provide for  the 
extension of th i s  i t s  lioncst indchtedness." 

I n  C'ommissioners L'. , l s s ~ l l ,  194  N. C., 412 (41H), we sa id :  ' (The 
rrcord does show tha t  the  proposed bond issue was f o r  ncceesary expenses 
of the county arid a lalid and  legal obligation of t h r  county. T h e  
subject o r  subjccts of the  necessary expense or cxprnsej  f o r  special 
county purposes a r e  not set for th,  and ilotlling else a p l ~ e a r i n g ,  i t  is  
taken f o r  g ran ted  tha t  they were f o r  one or more special necessary 
purposes and funding  pwmissiblc under  Constitution, A \ ~ - t .  V, see. 6, 
a n d  the County E i n a l ~ c e  * k t .  T h e  special approval  h a s  been given by 
the  general act." 8, c., 195  AT. C.. 719; K .  K .  I * .  ('heroker ( 'oun ty ,  195 
N. C., 7 5 6 ;  Uarliour 1 % .  Tl'al,.~ C'ounty, 197 N. C., 311; h'olich c. Winston-  
Saletrl, 202 Y. ('., 786 .  

N o  new debt is c r ~ n t c d ,  a n  extension of tirne is being secured a t  a 
lowrr ra te  of ilrtercst so the defentlant Avcry County can meet i t s  honest 
oh1ig:ttions. Tlie clefentiant i n  i t s  brief says : "Tlie appcllecl r c q e c t f u l l y  
submits  tha t  there is  n o  principle of law, 110 rule  of equity, and  n o  
collstitutional iilliibitioii against the  val idi ty  of t h e  boiids." 

W e  t l i i~ lk  f r o m  the record a s  presented to this  Cour t  that  t h e  judg- 
nirnt  of the court below should be 

Affirmed. 

W. PIT. XOIITHCUTT Y. PEOPLES BONDED WAREHOUSE COMPANY ET AL. 

(Filed 11 July, 1934.) 

1. \\Tarellousemen C a-Recovery may not be had out of funds held by 
State Treasurer for failure of warehouseman to issue receipts as 
apecd. 

A recovery may not be had against the State Treasurw out of the 
fund accumulated under chapter 168, Public Laws of 1919, for a loss 
resulting to plaintiff by failure of a warehouse to issue official receipts 
for cotton to  plaintiff as  agreed, the receipts having been issued to the 
holder of a lien against the cotton and the warehouse having refused 
delivery of the cotton to  plaintiff upon his demand, since the purpose 
of the act is to make warehouse receipts acceptable as  collateral (see. 5 ) ,  
and plaintiff is not the holder of the receipts. 
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2. Warehousemen B a.--Warehouseman may be held liable for failure to 
issue receipts as meed even if receipts could not have been so issued. 

Plaintiff stored cotton encumbered with a lien in defendant's warehouse, 
and defendant warehouse company issued official receipts therefor to the 
holder of the lien. The jury found from the evidence that the warehouse 
company had agreed to issue the official receipts to plaintiff and that 
plaintiff suffered loss resulting from breach of the agreement by the 
warehouse company. Held, plaintiff is entitled to recover upon the verdict 
the amount of the loss sustained, even if the receipts could not have been 
issued as agreed, chapter 168, Public Laws of 1919, see. 12, and defendant 
warehouse company's demurrer to the evidence was properly overruled. 

SCHENCK, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Stack, J., at  September Term, 1933, of 
ANSON. 

Civil action tried upon the following issues: 
('I. Did the plaintiff, W. N. Northcutt, on the 11th and 12th days 

of November, 1920, and on the 18th day of December, 1920, deliver to 
defendant, Peoples Bonded Warehouse Company, the 60 bales of cotton 
referred to and described in paragraphs 8, 9 and 12 of the complaint, 
and aggregating in weight 30,623 pounds, to be by said defendant kept 
for him, and did the defendant agree to store said cotton and to issue 
official State warehouse receipts for the same in the name of the plaintiff, 
W. N. Northcutt, and deposit said receipts so issued with J. E. Moore 
and Company for safe keeping, when official receipts were received from 
the office of the State Warehouse Superintendent ? Answer : Yes. 

"2.  Were the said 48 bales of cotton delivered to and received by 
Peoples Bonded Warehouse Company on the 11th and 12th days of 
November, 1920, in said warehouse on 7 December, 19202 Answer: 
Yes (by consent). 

"3. At  the time of the delivering and storing of the cotton and the 
agreement to issue State Warehouse receipts for the same, was said 
cotton encumbered by a crop lien for a debt due J. E. Moore and Coni- 
pany specifying it not to exceed $5,500 ? Answer : Yes (by consent). 

"4. At  the time of the issuing of the receipts to J. E. Moore and 
Company, was said lien unsatisfied? Answer: Yes (by consent), 

(5th and 6th issues omitted as immaterial.) 
"7. Did the plaintiff, on the 5th and 10th of December, 1921, make 

demand on the defendant, Warehouse Company, for the delivery to him 
of the cotton so stored? Answer: Yes. 

"8. I f  so, what was the market value of the said cotton, a t  that  
da te?  Answer: 15% cents per pound, totaling $4,746.56 (by consent). 

"9. I f  demanded by plaintiff, did defendant, Warehouse Company, 
fai l  and neglect to make delivery of said cotton after demand? Answer: 
Yes. 
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''10. What alnoui~t, if ally, was creditcd by J. E. Xoore and ('om- 
pany 011 tlie plaintiff's crop lion for tlie yetrr 1920, fro111 the procec~ls 
of the salr of tllc 60 balcq of cottou ill qnc~c.tlon? - \nqner:  $2,9\9.O.i 
(by consent). 

''11. Did the plail~tiff agree to the c.rctliting of that rrr~ount on his 
account frorn procecdi of the GO 11:ilcs of cotton? ah is^^ c r : S o .  

"12. What damage, if ally, i.; tlie plaintiff cntitled to rcc20\er of tliv 
defendants? Anslver : $1,737.52-with interest." 

Plai~itiff seeks to hold t l ~ e  State Trcasurcr. as yell  a, 111e MT:irehouw 
Cornpa~~y ,  not up011 t l ~ c  official rcccbipts, nliic~h ncrc  issued it1 the lraxrlc 
of J .  E. Xoore and Con~pa~ iy ,  but up011 the failure to i-uc said rcct~ipts 
i n  the name of the plaintiff as agrced. 

Judgment 011 tht. verdict ngalllst both dcfe~~tlants,  from which they 
appeal, each ashlglii~rg errors. 

STACY, C. J. The plaii~tiff first sued for the brcwh of an allcgerl 
private coutract between hiillself a i d  the Pcoples IJontlc~l Vareliouse 
Compauy. ,1 new tr ial  n a s  granted for error ill the exc1u:ion of ccrtaill 
evidence. ,Yo~.thcuft 1.. Il'arehouse f l u . ,  202 X. C., G57, 163 S. E., 74i. 
Thereafter, tlie p l a i~~ t i f f  recast his complaint, dwlarcd 11po11 a rerhal  
agreement dehors the receipts, and now seeks to recoxcr against the 
Warehouse C'ompaliy as a part  of the Statc Warehouse System and also 
against the "indemuifying or guarantee fulltl" in the ha~it ls  of the State 
Treasurc~r awurnulated under chap. 163, I'uhlic Laws, 19 9. l i l tLef t  1.. 

Tan: C'oin., 177 N .  C., 433, 99 S. E., 41.5. 
I t  will be ohsrrved that  the action is not up011 the official rec.eil)ts, 

which carry "absolute title to tlie cottoil" (see. 12 ) )  but for failure to 
issue said receipts ill the riame of the plaint~ff  as agrcetl. I t  may be 
doubted whether official receipts could have been issued ill tlie name 
of the plaintiff, with the cotton encumbered at the time. See. 12. But 
however this ilia- be, i t  is clear frorn the provisions of t h ?  statute that 
the primary purpose of the indemnifying or guarantee fun( accumulated 
in the hands of tlit. State Treasurer is "to make the warel~ouse receipts 
universally acceptable as collateral" (sec. 5 ) .  Lacy a. I t / d e m n i f y  C'o., 
189 N .  C., 24, 126 S. E., 316. Therefore, as the plaint tf is  11ot the 
holder of the receipts and tlie actiolr is not to recover thereol~, it ~vould 
seem that plaintiff's claim against the fuud in the hands of tlie State 
Treasurer is  not well founded. The demurrer to the er,dence, illter- 
posed by the State Treasurer, should l i a ~ e  been allowetl. 
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K o t h i n g  was said i n  Lacy v. Indemnify Co., 193  N. C., 179, 136 
S. E., 359 (sui t  upon  areho house man's bond for  fai lure  to deliver cot- 
ton upon  tender of receipts),  which militates against our  present 
position. 

B u t  the same reasoning does not apply to the demurrer  of the  cor- 
porate  defendant. Even  i f  tlie receipts were not issuable i n  the name 
of the  plaintiff, because title to tlie cotton was encumbered a t  the  time, 
i t  does not follow t h a t  plaintiff is without remedy as against tlie Ware-  
house Company. LeRoy e. Jacobosky, 136 N. C., 443, 43 S. E., 796;  
21  R. C. L., 914. I t  is  established by  the verdict t h a t  the plaintiff lost 
h i s  cotton through the  fa i lu re  of the  defendant to  store i t  and  issue 
receipts therefor a s  agreed. W e  have discovered no error  i n  the  t r i a l  
of the cause so f a r  as the  corporate defendant is concerned. 

T h e  result, then, i s  t h a t  the  judgment will  be affirmed a s  to  the  
Peoples Bonded Warehouse Company and  reversed as  to the S ta te  
Treasurer .  

O n  appeal  of S ta te  Treasurer ,  Reversed. 
O n  appeal  of R a r e h o u s e  Conlpany, N o  error .  

SCHESC'IC, J., took no p a r t  in the consideration or  decision of this case. 

C .  J. H E U R I C ,  SANT MAUDLIN, W. L. MACKIE,  ASD E V E R E T T  HUST, 
v. BOARD O F  COMMISSIOA'ERS O F  TADKIT\' COUNTY. 

(Filed 11 July, 1934.) 

Taxation A a:  Counties E &Vote is  necessary t o  issuance of bonds for  
necessary expense where proper petition fherefor is aptly filed. 

I t  is required by the County Finance Act that the question of the 
issuance of bonds for the purchase, construction, improvement and 
equipment of schools necessary for the nlaintenance of public schools 
in the county for the constitutional term, be submitted to the voters 
where a petition therefor signed by more than fifteen per cent of the 
voters of the county has been aptly filed, although in the absence of 
such petition, filed within the time prescribed by statute, a vote woulcl 
not be necessary to the validity of such bonds, the bonds being for a 
necessary county expense. 

APPEAL by  defendant f r o m  Finley, J. ,  a t  Chambers, i n  N o r t h  Wilkes- 
boro, N. C., on 10 February ,  1934. F r o m  PADKIK. Affirmed. 

T h i s  i s  a n  action to compel the defendant, by a wr i t  of mandamus, 
ill accordance with the  prayer  of a petition filed with the defendant 
by voters of P a d k i n  County on 1 J a n u a r y ,  1934, to  submit to  the 
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voters of said county, for their approval or disapproval, a I order passed 
by the defendant on 20 December, 1933, authorizing and directing the 
issuance of bonds of Yadkin County, in the aggregale amount of 
$140,000 for thr  purpose of raising nioney to be expended in the 
purchase, coristruction, improvement, and equipment of si~hoolhouses in 
said county, and in the meantime to restrain the defendan from issuing 
the said bonds under and pursuant to said order. 

The plaintiffs are citizens, residents and voters of Yatikin County, 
a i d  instituted this action on behalf of themselves and all 2ther citizens, 
rcsidelits and voters of said county, similarly situated. 

On 20 December, 1933, the defendant, board of cornmissioners of 
Yadkin County, at the request of the board of education of said county, 
passed ail order authorizing arid directing the issuance of bonds of 
said courlty i11 the aggregate sum of $140,000, for the purpose of raising 
money to be expended in the purchase, construction, improvement and 
equipment of schoolhouses in said county. The order n a s  passed by 
the defendant under arid subject to the provisions of the Ccurity Finance 
Act, and was in all respects i n  full compliance with the provisions of 
said act. T h e  defendant found as a fact chat the uurchase. construction. 
improvement and equipment of said schoolhouses was a necessary ex- 
pense for the maintenance of public scliools in the several si2hool districts 
of said county, for a term of at least six months, each year, as required 
by the (lonstitutioi~ of S o r t h  Carolina. The first publication of said 
order as required by the County Firlalice Act was on 28 Dezember, 1933. 
This  actioii was begun by sunirnons dated 26 January,  1934. 

On 1 January ,  1934, a petition signed by more than l i  per cent of 
the voters of Yadkin County who voted in  the last preceding election 
held in said county for the election of a Governor of this State, was 
filed with the defendant, praying that  the bond order passed by the 
defendant on 20 December. 1933. be submitted to  the voters of Yadkiu 
County, for their approval or disapproval, a t  an  election to be held in 
said county, i n  accordance with the provisions of the County I" mance 
Act. 

The  defendant being advised that  the petitioners were not entitled 
to the relief prayed for in their  petition, for the reason t l a t  the bonds 
authorized and directed to be issued by said order were f o -  a necessary 
expense, and therefore not subject to the approval of the voters of 
Yadkili County for their validity, denied the petition. 

At the hearing of the action, the court found the facts to be as above 
stated, and being of opinion that on these facts the plaintiff 3 are entitled 
to the relief prayed in this action, rendered judgmrut accordingly. 

The  defendant excepted to the judgmeut and appealed to the Supreme 
Court. 
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A.  T .  Grant  and D. L. fielly for p la in t i f s .  
r l f forney-General  B r u m m i f t  und d s s i s f a n f  Atfor.ney-General Seazi~c~ll 

and Llr.alon E. I lal l  foi. d ~ f e n d a n f .  

COXNOR, J. The only question presented by this appeal is mhether a 
bond o r d u  passed by the board of rommissioners of a county ill thir 
State, under the authority and subject to the pro~is ions  of the C o ~ l ~ t y  
Fiiiauce Act (Public Laws of Xorth Carolina, 1927, chap. 81, North 
Carolina Code of 1931, chap. 24, Art. 7 , l )  authorizing alld directing 
the issuance of horrds of the c o m t p  for the purpose of procuring money 
to be expended in the purchase, co~ l s t ru~ t ion ,  improverne~it arid equip- 
rnent of schoolhouses in the several school districts of the c o u ~ ~ t p ,  which 
are necessary for the maintei~ance of public. schools in said districts, for 
a term of at least six inontlls, each Fear, as required by thr C'onstitution 
of this State, is subject to the approval of the voters of the county, 
~vllen a petition signed by the requisite r~uniber of voters of said county 
has been filrd with the said board of commissioners, in accordance wit11 
tlie provisions of said act. 

This question must bc answered in the affirmatire, and for that 
reason the judgmcilt in the instant case is affirmed. Sec Frclzter 1 . .  

C'ommissioners, 194 N. C., 49, 138 S. E., 433. 
Where no petition has been filed within the time prescribed by tllr, 

act, praying that a bond order t l u l ~  passed by the hoard of eoninlis- 
sioners of a county, be submitted to the ~ o t e r s  of the county, in accord- 
ance with the provisions of the act, the bond order is valid and effecti~e,  
without the approval of tlie voters of the county. Ju l iun  r .  l l ' u ~ t l ,  198 
X. C., 480, 152 S. E., 401, I lal l  P .  Com~n~ssloncr. \ ,  195 N. C., 367, 142 
S. E., 315, and 194 N. C., 768, 140 S. E., 139, and Fi.azicr r .  ( ' o m n ~ ~ s -  
sioncrs, s u p ,  a. 

Where, ho~rcver, a petition is filed in accordarice with the prorisions 
of the C'ounty Finance Act, praying that  a bond order duly 1):lssed by 
the board of commissioners of a county in this State, authorizing ant1 
directing th r  issuance of bonds of the county for the purpose of pro- 
curing moiley for the purchase, construction, in~provement or equipment 
of schoolhouses required for the mainte~lauce of a school in each of the 
districts of the cou~lty as required by the C'onstitution of the State, be 
subri~itted to the voters of tlie county, such bond order is not ralicl or 
efl'ectire, until the same has been approved by the voters of tht. couilty 
as provided in  the act. It is  so provided irl the County Finance Act, 
as we construe its terms and provisions. There is no error in tllc 
judgment. I t  is 

Affirmed. 
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JARII<:S BOOZER, BY HIS NEST FRIEND, ELOISE BOOZER, v. EQUITAB1,E 
LII'E ASSUIldiSCE SOCIETY O F  THE UNITED S'CATES. 

(Filed 11 July, 1934.) 

1. Insurance F b-Insurrd under group policy must become totally and 
permanently disabled while insured to recover on disability clause. 

A n  emgloyec insured under a group policy, p r o ~ i d i l ~ :  for diiability 
Iwncrits to vinl)lo~ees bc.c.omin,q totally and perinanentl~ di\abled, may 
not recover upoli such (likability clause unle\s he 5uficrs lisab~lity \\hich 
is  tot:~l and pcrmaaent n hile insured by the lrolicy. 

2. Sam-ltc.rovery may not k had on disability clause of group policy 
where cmployec is not totdlj  disabled at time of discharge. 

A policy of group i ~ ~ s u r a n c e  provided that it  should 1crmin:tte as  to 
any employee ulro11 liis disch:~rge f'rom the company. 'Chr policy also 
containcil a cl:~use l~rovitlil~:: for I~encfits to r w i l ~ l o y c ~ ~  I~ecaon~ing totally 
and permanently disabltd. \Vhile elu1)loyed and covered I),< thc i~rsurance, 
l~luintiff contracted a discase n.hieh affected liis mind. He colitinuecl liis 
c~rnl~loyme~it and was thc>reafter disclial,ged because of a violation of n 
rule of the eml~loger and not becausc his n-ork was nus:at sfac.ti~ry. After 
his discharge lie u~~successfully atteml~tetl to procure other work a~i t l  
aboi~t  five montlis after his discharge he mis  adjudgc~(1 illsane. This 
action was imtitutetl to recover disability bellefits under the llolicy. Held,  
the ericlenc~ disclosed that a t  the time of liis discli:~rge, w ~ i c h  torminated 
his iusur:~nce, plaintiff was not totally disabled? and insurer's l~lotioli as 
of nonsuit sliould have been allo\ved. 

SCIIESCI~, J., took 110 part in the consideration or decision of tlii.; case. 

, ~ P L  11. by d e f ~ i i d a n t  f r o m  Il i l l ,  Special Judge, a t  Ft brunry Term, 
1934, of YOHITTII.  Reversed. 

T h i s  is ail ac4oii to recovcr on a certific-ate of iniurmice nliicli \ \as 
i s w d  oil 3 Ilecember, 1929, by the tlefe~itlant to  the lllaintiff as  ail 
employc~e of the  R. J. Iteynolds Tobacco P o m p a n y  of Winston-Salem, 
S. C'., p ~ w s ~ m ~ t  to  the  pro\isioiis of a policy of g roup  i fe  iiisuraiice, 
by n111cli the deferdaiit  had i ~ ~ s u r c d  certain employee: of the  said 
tobacco company. 

It is p r o v i d ~ d  i n  w i d  policy of insurance tha t  "in the (qeiit  that  ally 
e m p l o y e  uliile iiisuretl uilder the aforesaid policy, aud before attaiiiiiig 
agc 60 becorlies totally and  prrmanei i t ly  disabled by bodily i l l jury or  
disease, arid will tlicrcby presumably be co~~t i i iuous ly  preveutcd f o r  
l i f r  f r o m  eugagiiig i n  ally occ*upatioii or per formi~ig  ;illy n o r k  f o r  
cornpc~i\atioii  of f ina l~c ia l  valuc, upoil rcceipt of due proof of such 
t l i sab i l i t~  before tlic expiration of one year  f rom the date  of its corn- 
rrieliccri~e~it, the society will, i n  terniillatiori of all  insurai i te  of ally sucli 
enip1oyc.c u~i t i e r  the  policy, pay equal  moiitl-ily disability iristallriieiits, 
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the nuliiber and a m o u ~ ~ t  of ~rhic l i  sliall be determined by tlic table of 
installme~its below." 

I t  is further provided in said policy of insurance that "tlic i i ~ s ~ r a r i c e  
of ally (wlployee under tlie atlo\ e nie~itio~ieil policy shall automatically 
ccase u p o ~ i  his discoiltiliuii~g his cwiitrihutions tonard tlic payn1ellt of 
prc~rniuil~s for i~lsurailce thereunder, or u p o ~ ~  termination of liis employ- 
ine~i t  vi t l i  the employcr ill the specified classes of cmploycei, or ill the 
e\r.ilt of lii. beiiig pc~~sioned,  retired, g r a ~ ~ t c d  leavc of ahw1c.e or laid 
off fro111 full tiliie eniplo\meiit." 

Tlick plailitiff \ \as a11 employee of tlie R. J. Repo l t i s  Tobacco CO~I I -  
p m y  froill the date of the iszuaiice of the certificate of i n s u r a ~ ~ c c ,  to 
wi t :  3 December, 1929, to 26 September, 1932, n l l e ~ i  his cnlploymcnt 
was temli~lated by liis tlisc~liarge for the \ io l :~ t io~l  on said day of a rule 
of said compaliy. During this period lie I\ as i~isureil u~ider  tlic policy 
of group life i11sura1ic.e isaucd by the t lcfcl ida~~t to the 1:. J .  Z k p o l d s  
Tobacco C'ompa~iy. His  insura l~w,  Ilone\cr, uilcler the terms of the 
policy, ceased oil 26 Septenlber, 1932. 

The el itle~lce at the trial shoned that \\liile the plai~itiff was i~isured 
under said policy, he becaiiie disabled as the result of a cliseasc nliicli 
lle 11nd caolltrac.tcd nhile i ~ i  tlic e~nploynient of the R. J .  Keyi~oltls 
Tobacco C o m p a ~ ~ y ;  that this disease by its very nature affected. tlie 
mind of the plaintiff, and that it was progressire in its iiature, and 
incurable. Pr ior  to his discharge as all ernplo~ee of the R. J. Rcy1101ds 
Tobacco Company, a d  nliile lie was iusured by tlie clefc~idant, lie suf- 
fered a disability by disease, \\liicli was pcrmaiient. 

The midelice slio\ved furtller that ~ l o t n i t l i s t : ~ n d i ~ ~ g  liis disability, tlie 
plaintiff rol l t i~~uetl  to perforin his ~ i o r k  as an einployee of the R. J. 
Reynolds Tobacco Coinl)aiiy, up  to and including the d a  of liis dis- 
cllaige. l l e  eanlctl i111t1 ~ i a s  paid full nages for his work. His  services 
n e w  satisfactory to his employer. H c  \\as ~ o t  discliarged bccause of 
liis tlisaldity, but because ill r iolat io~l of a rule of the con~pany,  lle 
llad ~l l ib l iey  ln his possessio~i on the premises of the tobacco company, 
while he v as at work. 

After his discharge 011 26 September, 1932, the plaintiff endeavored 
to get other clllployment, but was unable to do so. Sometime in January,  
1933, he was adjudged insarle, as tlie result of the disease from which 
he was suffering prior to  his discharge. H e  is no\\ and has bec.11 since 
13 January ,  1933, a patient in the State Hospital for the colored insane 
a t  Goldsboro, h'. C. H e  is now both totally and permanently disabled 
by disease, and thereby prevented from engaging in any occupation, or 
performing any work for comperisation of fillancia1 value. 

This action was begun on 23 February, 1933, and is prosecuted by 
the duly appointed next friend of the plaintiff. 
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The issue submitted to the jury was answered as follows: 
"Was James Boozer on 26 September, 1936, totally and permanently 

tlisablccl by bodily injury or disease, as alleged in  the c o m p l a i ~ ~ t ?  
Answer : Yes." 

From judgmcilt that plaintiff recover of tlie defendant the sum of 
$500.00, and the costs of the action, the defendant appealed to the 
Suprenle Court. 

ST'ill1urn.s LC. Ilm'ght for plaintifl. 
-Ilanly, Zlend7.cn ie. Womblc for &fendant .  

C o s s o ~ ,  J. The plaintiff is not entitled to recover in this action for 
n disability resulting from bodily in jury  or discase, suffered by him 
~vhilc i~isured by the defendant, unless such disability was both perma- 
nent and total. 

Conceding that there was evidence at the tr ial  tending to show that  
plaintiff suffered a pcrma~lerit disability from disease, while he was 
insured by tlie defendant, and before he had attained the age of 60 
years, we liiust hold that there was no evidence tending to show that  
the ciisability was total. A11 the evidcl~cc sho~vs that plaintiff was 
able to perform ant1 did perform the duties of his employment up  to 
and i ~ i c l u d i ~ ~ g  the day of his discharge, which terminated his insur- 
ance. Fo r  this rcason thcre was error in the refusal of the court to 
allon tl,.fendant's n~otioii, a t  the close of all the evidence, for judgment 
as of nonsuit. See T h i g p e n  u. Ins. Co., 204 IS. C., 551, 168 S. E., 849. 
The judgment is 

Reversed. 

SCHEXCK, J., took no part in tlie consideration or decision of this case. 

STATE T. CLARENCE ALRIDGE, LLOYD AI,IIIDGE, AND ED ALRIDGE. 

(Filed 11 July, 1934.) 

1. Jury A d-Defendant tried on consolidated bills of indictment is en- 
titled t o  but four peremptory challenges. 

Where several bills of indictment against a defendant are consolidated 
for trial, the defendant is entitled to but four peremptory challenges to 
the jury and not to four peremptory challenges for each bill, the con- 
solidated bills being treated as separate counts of the same bill. N. C. 
Code. 4623. 



N. C.] SPRING TERM, 1934. 8.31 

2. Conspiracy B a-Death of one defendant prior to  txial does not pre- 
clude conviction of the other defendant of conspiracy. 

Four defendants were indicted for assault and conspiracy. One de- 
fendant was acquitted. A second defendant's plea of guilty to the charge 
of assault and not guilty to the charge of conspiracy was accepted by the 
State. The third defendant died prior to trial. The fourth defendant 
was convicted on both counts. Held, the contention of the fourth de- 
fendant that he alone could not be convicted of conspiracy cannot be 
sustained, since the subsequent death of the deceased defendant would 
not affect the charge of conspiring with such defendant prior to the 
commission of the crime while said defendant was yet alive. 

SCHENCK, J., took no part in the consideration or decision of this case. 

CRIMINAL ACTION, before F i d e y ,  J., a t  October Term, 1933, of BVERY. 
At  the October Term, 1933, of Xvery Superior Court four bills of 

indictment were returned against E d  Alridge, Lloyd Alridge, Clarence 
Alridge and Wes Buchanan, charging that  said defendants on 16 Octo- 
ber, 1933, did conspire, confederate and agree among themselves" to 
assault, beat and wound Adam Wiseman, with a deadly weapon, and 
did, i n  a secret manner, feloniously assault said Wiseman with intent 
to kill. The second bill charged the same defendants with a like offense 
on the same date, against R. A. Shumaker. The  third bill charged the 
same defendants with a like offense, on the same date against W. H. 
Hughes. The  record shows the following: "The above named defend- 
ants were each indicted in separate cases as charged in  the respective 
bills of indictment, and i t  was agreed between the solicitor for the 
State arid the attorneys representing the defendants that  the said three 
bills of indictments and causes of action might be consolidated for the 
purpose of trial. . . . Before the jury was impaneled, counsel for 
the defendants stated that  the defendants did not oppose the consolida- 
tion of the cases for the purpose of trial, but moved the court to allow 
the defendants four peremptory challenges each in each of the three 
cases, or a total of 12 challenges each to each of said defendants. The 
court overruled the motion." 

The defendant, Wes Buchanan, dead a t  the time of the trial. 
The defendant, "Ed Alridge, tendered a plea of guilty of assault as  
charged in the bills of indictment, but not guilty of conspiracy, a t  the 
close of the State's evidence, which plea the Sta te  accepted." The  
jury found Lloyd Alridge guilty as charged in the bill of indictment 
and Clarence Alridge not guilty. 

From judgment sentencing E d  Alridge to  the State's prison for not 
less than four nor more than six years, and Lloyd Alridge for not 
less than three nor more than five years, the said Lloyd Alridge appealed. 
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Attorney-General B r u m m i t t  and Assistant Attorney-General Seau'cll 
for the Rfate .  

J .  I T T .  Ragland and B y r o n  E. W i l l i a m s  for. defe~adanf .  

BROGDEN, J. 1. I f  separate indictments against a single defendant 
are consolidated for trial, is such defendant entitled to four pcrenlptory 
challenges for each indictment? 

2. I f  four defendants are charged in a consolidated hill of indict- 
ment with coiispiracy and onp is dead before the trial, another plead< 
guilty a t  the conclusioi~ of State's ev~deiice, and another is acquitted, 
may the remaining deferidant be coiivictetl of such cor~r,piracy? 

C. S., 4622, Michie's Code, 1931, authorizes a consolidation of several 
charges against any persori "for the sanie ac.t or trarisactioi~, or for t n o  
or more acts or transactions coiir~ected togetlier." I n  the case a t  bar 
110 exception is taken to the consolidation of the cascs, but the appeali i~g 
defendant has properly raised the legal q u ~ s t i o n  as to whether ill such 
event he was entitled to four peremptory challenges ill elcli of tlie three 
separate indictments which formed a consolidated bill. C. S., 4633, 
Nichie's Code, 1931, provides: "And i11 all joint or stmveral trials for 
crimes and misdemeanors, other than capital, every person oil trial 
shall have the right of challenging pereinptorily, and v:itllout slio~ving 
cause, four jurors arid no more." The theory of the law is  that when 
two or more irltlictmei~ts for the same offcnse are coiisolidnted, they 
are to be treatcd as separate counts of tlie same hill. S. u.  Stephens,  
170 N. C., 745, 57 S. E., 131; 8. 1 ) .  L r w i s ,  185 N. C., 640, 116 S. E., 
659;  6. v. Lllalpass, 189 N. ('., 349, 127 S.  E., 248; V. 2.. B e d ,  199 
N. C., 278, 154 S.  E., 604. Consequently, if there is b lt one hill cori- 
taining several counts, it would srem manifest that a defendaiit is not 
entitled to four peremptory challenges on sc3parate rouil's in a bill, hut 
that he should be allowed four cliallerigcs at the t r i d  oil the con- 
solidated bill. 

The  deferldal~t, however, relies upon the case of N. u. ,llcXeill, 93 
N. C.,. 553. This Court i n  its opinioi~ quoted from Tt'ith .rs L ) .  C'o,nnzon- 
weal fh ,  a Perlrisylrariia case, holding that  separate iildictments for cori- 
spiracy would be consolidated in the discretion of the court. The quota- 
tion was concluded with this language : "He was allowed, liowcvc~r, tlic 
privilege of challenging four jurors on each indictment." Tlie Supreme 
Court of Korth Carolina, commenting upon tlie TlT~t1(crs case, said : 
' (That case was substantially like the present oile, exccyt that ill the 
latter, no question was raised as to tlie right of challrtige of jurors." 
The fourth head note of the XcAA7eill case declares: "111 such caw, it 
seems that  the defendant is  allowed the same iiumbcr of perernptory 
challenges to the jury as if he had been tried separately on each bill." 
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MANX ti. BOARD OF OPTOMETRY EXAMINERS. 

I t  is not thought that  the X c S e i l l  case, supra, is  authority for the 
position that  the defendant was entitled to 12 peremptory challenges, 
because it appears that "no question was raised as  to the right of chal- 
lenge of jurors." Hence, the quertion remained open. Therefore, in 
the absence of interpretation to the contrary, it  must be concluded that 
the express provision of C. S., 4633, authorizing four peremptory chal- 
lenges in such cases, must be accepted as the law upon the subject. 
See S. v. Burleson, 203 N. C., 779. 

The defendant, Lloyd Alridge, contends that  he cannot be convicted 
of conspiracy because a defendant cannot conspire with himself, and as 
the State accepted E d  Alridge's plea of guilty of assault, but not guilty 
of conspiracy, and as the jury acquitted Clarence Alridge, and as Wes 
Buchanan was dead, there was no one left in the case for hiin to conspire 
with. However, the bill charges that Lloyd Alridge conspired with Wes 
Buchanan. The fact that Buchanan was dead a t  the time of the trial 
had no effect upon the unlawful conspiracy if such had been entered 
into between him and the defendant during his lifetime, and before the 
crime was committed. This point is decided against the coritentiol~ of 
defendant i n  S. v.  Diggs, 181 K. C., 550, 106 S. E., 834. See, also, S. u. 
Turner, 119 N .  C., 841, 25  S.  E., 810. 

No error. 

SCHESCK, J., took no part  in the consideration or decision of this case. 

J. B. h l A S S  v. NORTH CAROLINA STATE BOARD O F  EXAMINERS 
IR' OPTOMETRY ET AL. 

(Filed 11 July, 1934.) 

Optometrists A c-Optometrist held entitled to  reissuance of license upon 
paying fees and penalties, license not having been revoked for non- 
payment. 

Plaintiff was a duly licensed optometrist. Several years after passing 
his examination and receiving his license plaintiff discontinued the prac- 
tice of his profession, paid no license fees, and engaged in other worli 
for a period of eighteen years. The Board of Optometry Examiners took 
no action to revoke his license for failure to pay annual license fees, 
C. S., 6696. Plaintiff, desiring to again enter his profession, tendered the 
annual fees and penalty and applied for license. His application was 
refused, defendant board contending that he had abandoned the practice 
of his profession, and that his r eh t ry  into the profession would constitute 
a "beginning to practice optometry" and that license could not be again 
issued to him until he had again passed the statutory examination. Held, 
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the statutory method providing for revocation of the license is exclusive, 
and this method not having been followed, plaintiff is still an optometrist 
and has the right to receive his license upon the payment of the fees 
and penalty prescribed by the statute. 

CIVIL ACTION, before Barnhill, J., a t  2 February Special Term, 1934, 
of WAKE. 

The parties waived a jury trial and agreed that  the judge should 
find the facts arid declare the law arising thereon. The pertinent facts 
so found, are substantially as follows: 

The North Carolina State Board of Examiners i n  Optometry was 
created and organized under the provisiorls of Public Laws of 1909, 
chapter 444, as amended from time to time. Said sta utes now con- 
stitute C. S .  section 6687 e t  seq. I n  June,  1909, plaintijy, after exami- 
nation, was admitted to practice optometry and engaged in the practice 
until the year 1913, paying annual  fees each of said years as provided 
by statute. "In the year 1913 the plaintiff discontinucmd the practice 
of optometry, engaged in other business, and since thzt time he has 
not engaged in  such practice." On 22 July,  1931, plaintiff wrote a 
letter to the secretary of the examining board, as follows: "Will you 
please advise me what it will cost me to have my liceiise restored. I 
was licerised in 1909 and later entered other work allowing my license 
to lapse." I n  reply to said letter the secretary of the box-d wrote: " I t  
will be necessary for you to comply with our present requirements as 
it applies to new applicants. We have a ruling to the effect that  one 
must apply for reinstatemerlt within two years from the time of revoca- 
tion." 

2. The  plaintiff made application to the board to i swe to him an 
annual certificate for the practice of optometry, a t  the same time tender- 
ing to the board annual fees and penalty as prescribed in C. S., 6696. 
The board declined plaintiff's application unless and until plaintiff 
should comply with the provisions of C. S., 6691, as ame ldetl by Public 
Lams of 1915, and Public Laws of 1923. 

3. X o  notice of revocation of his license was given to plaintiff by 
the board, arid his license has never been legally revoked by action of 
defendant. 

Upoil the foregoing facts the court was of the opinion. and so found, 
"that the action of plaintiff in discontinuing the practict. of optometry 
in 1913 and is engaging in other business for a period of eighteen years 
coristituted a11 abarldonment by him of his liceiise to practice optometry, 
and that for him again to enter said profession as a piactitioner toll- 

stitutes a 'beginning to practice optometry.' " 
From the foregoing judgment the plaintiff appealed. 
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S. Brown Shepherd and S. G. Fonville for plaintiff. 
Ruark  $ Ruark  for defendant. 

BROGDEK, J. C. S., 6691, Michie's, provides that  "every person, before 
beginning to practice optometry in this State after the passage of this 
article, shall pass a n  examination before the board of examiners," etc. 
The  plaintiff from 1913 to 1931 discontinued the practice of optometry, 
engaged in other business, and failed and omitted to pay the fees re- 
quired by law. 

Did such conduct on his par t  amount to an abandonment of his license 
duly issued or of his right to reenter the profession without examina- 
tion ? 

I t  has been generally held that mere lapse of time or other delay ill 
asserting a claim unaccompanied by acts inconsistent with his rights, 
will not amount to a waiver or abandonment of such right or claim. 
Faw v. Whit t ington,  72  N .  C., 321; R. R. v. McGuire, 171 N .  C., 277, 
88 S. E., 337; Harper v. Battle, 180 N. C., 375, 104 S. E., 658. 

The facts found by the trial judge undoubtedly support the conclusioii 
of abandonment except for other provisio~is of the statute. C. S., 6696, 
provides that  if an optometrist fails to  pay the annual tax "his certifi- 
cate may be revoked by the examiners upon twenty days notice of the 
time and place of considering such revocation. But  no license shall 
be revoked for nonpayment if the person so notified shall pay, before 
or a t  the time of consideration, his fee and such penalty imposed by 
the board." Consequently, it  is obvious that the remedy prescribed by 
law for failure to Dav the tax is "revocation" of the license or certifi- " 
cate. Moreover, such revocation of the certificate is  the only method 
prescribed by statute for foreclosing the right to practice the profession 
after a n  optometrist has been admitted to such practice. This was never 
done. I t  was held in Committee on  Grievances of Bar  Association v .  
Strickland, 200 x. C., 630, 158 S. E., 110, that  "the courts everywhere 
are in accord upon the proposition that  if a valid statutory method of 
determining a disputed question has been established, such remedy so 
urovided is  exclusive and must be first resorted to and in the manner 
specified therein." 

Therefore, as the exclusive statutory method has not been invoked, the 
plaintiff is still an  optometrist and has the right to receive the certifi- 
cate upon the payment of the fees and penalty prescribed by C. S., 6696. 
See 17ineberg v .  Day, 152 N. C., 355. 

Reversed. 
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T. C. WILSON, ON BEHALF OF HIMSELF A N D  OTHER TAXPAIERS O F  TIlE CITY 
OF CHARLOTTE, v. CITY O F  CHARLOTTE, 4 MUSICIPAL CORPOIIATIOS. 

(Filed 11 July, 1934.) 

1. Appeal and Error J d- 
The burden of showing error is on ayrpellant. 

2. Appeal and Error F a- 
The Supreme Court can review only such questions a s  are  presented 

by esccptions duly taken and assignments of error duly made. 

3. Same- 
Where the only esception on appeal is to the judgment, and the find- 

ings of f a d ,  to which no exceptions a r e  taken, support the judgment, 
tlw judgment must be affirmed. 

4. Taxation A a--Judgment restraining issuance of bonds by city with- 
out rote held supported by findings of fact. 

In  a suit to enjoin the issuance of bonds by a city the trial court found, 
among other facts, that the city vould isiue the bonds mless restrained 
and that the i5suance of the bonds 11:~l not been npprovctl by the qualified 
~ o t e r s  and that the bonds noultl he issued to provide funds to build a 
drilling ton ~r to train the c ~ t j ' s  firemen. Judgment \ \ a ,  entered perma- 
nently enjoining the issuance of the  bond^, the court being "of the 
oltinion" that  the hondq viere not for a necessary mmicipnl e\pcnie 
within the meaning of Article T I I ,  section 7, of the C mstitution. The 
only aasignmcnt of error on appeal n a s  to the signing of the judgment. 
Held. even treating the a ~ s i g n ~ n ~ n t  of error as  one to lie judgment a s  
signtd and treating tlie "opinion" that tlie bonds nerc no1 for :I n e c e ~ w r y  
e\l~ense as  n finding of fact, the judgment is supported by the finding\, 
to which no e\c.eption was taken, and tlic~ judrment muzt be affirmed on 
appeal. 

C'IVIL AC~TIOIY, before Shaus, Emetyeizcy J u d g e ,  a t  19  J I a r c h  Special 
Term,  1934, of &CKLLSBT.K(,. 

T h e  plaintiff is a citizen autl taxpayer  of Charlotte. T h e  city couucil 
f o r  thr. city of ( ' l~arlottc a t  a regular  m c r t i ~ ~ g  on 4 February ,  1934, 
aclopte,l u resolution reciting tha t  "the proper t r a i n i i ~ g  and  education of 
tllc p e l w n ~ l c l  of the  firc d q ) a r t m r n t  i l r  tllc use of all  fire fighting ap-  
r)lianccs makes i t  essential t h a t  a dr i l l  towcr be creatml." T l le reuno~i  
it  11 as  resolwcl that  the ci ty  make appl icat ion to the Lot a1 G o r w i ~ m e i ~ t  
Commissio~l  f o r  authori ty  to  i s w e  bonds of the citv in the  s u r ~ i  of 
$ll,>OO, tlw proceeds thereof to  be used for  the constrnclioil and  equip- 
p i l g  of a modci-II dr i l l  tower. I t  as fu r ther  re sol^ ed that  if tlie pro- 
posal be n p p r o d  by the Loral  GOT ernincnt C 'o i i~ in i s~ io~l  that  appl icat ion 
be r ~ ~ a t l e  to the Frt leral  Public, Xork, i  A l t l m i ~ l ~ ~ t r a t i o ~ i  fo r  a 1o;111 of 
$l7,3GO, " i ~ ~ c l u d i ~ l p  the, g ran t ,  tha t  t h e  city i+ue ~ t f  1~111tlq tllercfor, 
ant1 t11,lt the proceeds tllclrefrorn hc used ill the. cdo~istruction ant1 cquip- 
mcut of a m o d e r ~ ~  dri l l  tovier." 



N. C.] S P R I N G  T E R M ,  1934. 857 

The evidence disclosed that  the proposed drill tower would be a six- 
story building, "25 feet by 46 feet inside," etc. 

The plaintiff secured a temporary restraining order prohibiting the 
issuance of the bonds. and at tlw hearing a jury trial was waived 
by the parties and it n a s  stipulated that the court should find the facts 
and render judgment. The court found in substance that the plaintiff 
was a freeholder and the defendant a municipal corporation, operating 
under a form of govwnment knowll as Plan  11, with power to pass 
ordinances and "to provide for the payment of any existing indebtedness 
and of any obligation that ma7 be made from time to time by the city," 
etc. The bond ordir~ance was recited together with the fact that  the city 
of C'harlotte had a population of eighty thousand people, maintaining 
a fire de1)artnlent "comi~osrtl of lilembers who devoted their full time 
to protecting the said city against fires," and that  there are no funds 
available for the construction of such toyer except such as were to be 
derived from the propos~d bond issue. The  court further found that  - - 
the nurstioli of isbuiiig snit1 bonds had never been submitted to the 
qualified voters of Charlotte, and that ullless restrained the city would 
promm1 to issue said bo~lds. 

I t  is further recited : "Cpoli thr. findil~g of the facts, the court is of 
the o i ~ i l ~ i o n  nntl so 11olds rlint the colistruction of the fire drill tower 
is ~ i o t  a ~ i ( w ~ w r y  t2xl)ol~w for the city of Charlotte witliin the meaning 
of section 7 of A\rticlc T-II  of tlie Constitution of North Carolina, and 
that tlic dd'el~tlant 11:)s I I O  logal right and authority to i+ue and sell the 
>aid bonds as belt out 1 1 1  tlie aforesaid resolutioli dated 14 February, 
193-1. Sow,  thewfore, . . . i t  i~ considweti, ordered, adjudged and 
decreed that  the rc~itraillil~g ortier which was entered in this cause on 
21 March, 1934, 11c and tlic same is hereby made permanent and 
p q ) e t u n l ,  and the s a d  tlc.f(>~itlnnt be taxed with the costs of this 
action." 

Tlic appeal c~ l i t r ,~  is as follon s : ( 'To the judgment herein entered the 
tl~~ftmtlant excepts L L ~ I ~  a l ~ l ~ e a l s  therefrom to the Supreme Court of sorth 
Carolilla." 

T h r  oidy assiglinlent of crror is as follows: "The defendant hereby 
assigns as error the sjgliilig of the judgmeut appearing in the record, 
I l a~ i l ig  duly twep t td  to thrl sigliing of said judglncwt." 

UBOGIIEL, J. It is ~ l rn ie l i ta ry  law that  upon appeal to the Supreme 
Court the appellmt n ~ u > t  show error. N o r e o ~ e r ,  this Court can only 
review such cjucstion.; a, are presented by exceptions duly taken and 
a & g ~ l n ~ e l ~ t s  of crror duly rliade. Thus, in Bakery Co, c. Ins. C'o., 201 



858 I N  T H E  S U P R E M E  COURT. [206 

N. C., 816, it was held that  "this Court will consider and pass upon 
only exceptions duly noted by the appellant to  decisions of the court be- 
low on matters of law or legal inference. . . . I t  has no jurisdiction 
except to  review, upon appeal, decisions of the court below on matters 
of law or legal inference. I t  can exercise this jurisdication only when 
the dwisions of the court below are properly presented by assignments 
of error based upon exceptions duly taken." 

The only assignment of error in the case a t  bar is to the "signing of 
the judgment, . . . having duly excepted to the signing of said 
judgment." I f  said assignment merely refers to the act of signing the 
judgment, it  presents no question of law for review. But, upon the 
other hand, if i t  be treated "as an  exception to the judgment, i t  presents 
the single question whether the facts found or admittvd are sufficient 
to support the judgment." J l f g .  Co. v. Lumber Co., -178 N. C., 551, 
101 S. E., 214. Manifestly, the facts found by the trial judge support 
the judgment. The resolution authorizing the bond issucb does not recite 
that a drill tower is  a "necessary expense" of the city of Charlotte, nor 
does the judge find such fact. Indeed, if it  be contendei that  the words 
"the court is of opinion" . . . '(that the construction of the fire 
drill tower is  not a necessary expense for the city of Charlotte" is a 
fin&rig of fact, then there is no exception to such finding and no 
assignment of error based thereon. Consequently, the judgment as 
written must stand. See Snlifh 2%. Texm C'o., 200 N. C., 39, 1.56 S. E., 
160; dlesse~ zv. Ins. Co., 205 N. C., 236. 

Affirmed. 

BESSIRE AND COMPANY, IP~CORPORATW, v. MRS. F. A. WARD, EXECUTRIX 
OF THE ESTATE OF F. A. WARD, DECEASED, AXD MRS. F. A. WARD, 
IXDIVIDUALLY. 

(Filed 11 July, 1934.) 

1. Pleadings I c-On plaintiff's motion for judgment OIL the pleadings, 
defendant's answer must be liberally construed. 

Upon plaintiff's motion for judgment on the pleadings, which is in 
effwt a demurrer to the answer, the answer must be liberally construed, 
anti every reasonable intendment given defendant, and the motion should 
be denied if the answer alleges facts sutficient to constilute a defense. 

2. Executors and Administrators C c-r2nswer held to raise issue of 
extrutrix's lwrsonal liabilit~. on contract executed for estate. 

This action was instituted against defendant individ~ally and in her 
representative capacity as executrix, the complaint charg ng that plaintiff 
sold and delivered certain goods to defendant a t  her request and that 
defendant promised and agreed to pay for same. Defendant filed answer 
alleging that the goods were bought in her representative capacity and 
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that the promise to pay for same was made in her representative capacity, 
and that the estate alone x a s  liable therefor. Held, while, under certain 
conditions, an executrix may be held personally liable on a contract 
entered into for the benefit of the estate if there is no stipulation 
against personal liability, yet the answer is sufficient to raise an issue 
as to defendant's individual liability and plaintiff's motion for judgment 
on the pleadings should have been denied. 

APPEAL by defendant, Mrs. I?. A. Ward, indiridually, from S inr ln i r ,  
J., at March Term, 1934, of DURHAM. Reversed. 

This is an  action instituted by the plaintiff agaiust the defendant in 
her official capacity as executrix of her husband, and against her iiitli- 
vidually, for a balance alleged to be due for goods, nares  and mer- 
chaiidise sold and delivered. Kpon motion of the plaintiff the court 
rendered judgment on the pleadings against Xrs .  F. A. Ward, indi- 
vidually, from which judgment she appealed. 

B r y a n t  & Jones  for appel lant .  
Forres t  A. Pollard for appellee. 

SCHENCII, J. "The plaintiff's motion for judgment upon the answer 
is, in effect, a demurrer to the answer, and call ordy prevail when the 
matters pleaded constitute an  adniission of plaintiff's cause of action 
or are  insufficient as a defense or constitute new matter insufficient ill 
law to defeat plaintiff's claim." Pridgen c. Pritlgen, 190 N. C., 102. 

The answer of the appealing defendant must be construed liberally, 
which rrleans that e w r y  reasonalde inteldment must be taken i n  favor 
of her and if the answer contains facts sufficient to constitute a drfense, 
it must be sustained. Pr idgen  v. Pr idgen ,  supl.a, and cases there cited. 

The third axid fourth paragraphs of the c o m p l a i ~ ~ t  are as follous: 
"3. That  during the gears 1929 aud 1930 the plaintiff sold and 

delirered to the defendant at her request, certain goods, mares and mer- 
chantlise an~ount ing  to $4,548.36, an itemized statement of n.hich is 
attached hereto and marked Exhibit A, and asked to be made a part  
of this account. 

"4. That  the defendant promised and agreed to pay for the said goods, 
wares arid merchandise so sold aiitl delivered, and did pay thc sum of 
$2,950.54 during the years 1029 and 1930, but has failed and refused 
to pay the balance of $1,597.74, although many demands have been 
made upon her for same, and that  there is now due and owing 1)y the 
defeiidant to plaintiff, the said sun1 of $1,597.74 a i d  interest thcreoi~ 
from 17 September, 1929." 

The third and fourth paragraphs of the answer are as follows: 
"3. I t  is  admitted that during the years 1929 and 1930, the de- 

fendant as executrix of the estate of F. 3. Ward, purchased from the 
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plaintiff c ~ r t a i i l  goods, but tha t  she did this  a r  cxecutrir a ~ ~ d  not in  hcr  
i id iv idua l  capacity. E x c q t  a s  herein and  herr inaftcr  admitted. para-  
grapl i  3 of tlic c o i i i p l a i ~ ~ t  iz uu t ruc  and  tlr~nictl. 

"4. I t  is ailniitteti tha t  tho defe~l t lant ,  Mrq. F. LI. W:~rd ,  as  execwtris 
of tht. estate of F. -1. W a r d ,  promised to pay  f o r  tllc goods purcl~asecl, 
alid (lid mnkc  cer tain paynie i~ t s  to  the plai i~t i f f .  I t  i s  f l r t l ler  admitted 
tha t  tlie (,state of E'. ,I. W a r d  owcs the 1)lairitiff the  sum of $1,39T.i4. 
Exc.(,l)t n i  llel.c4li atlnlitted, paragraph  4 of tlie coniplai i~t  is un t rue  aiid 
denicd." 

Whi le  under  cer tain c*onditioi~s ail cxecutr is  may bc held personally 
liable if sllc enters illto a c.ol~tract fo r  tllc hrncfit of tlie ertatc, n i t h o u t  
s t i ~ n ~ l a t i i ~ g  ngaiilst pcrson:d liabilit., and ~ ~ l l i l e  tllc plai~i t i f f  i n a ~  be 
ciititlcd to recdolcr against thc defciiclaiit ill he r  i n d i ~ i d u a l  capacity, 
if i t  ~ : I I I  snstaiil the allegatior~s i n  tlir co l t lp la i~~t ,  stil l  n c  t l i i ~ ~ k  t h c  
tlenialb ill tlie ai1swc.r ra i i e  a n  issue a s  to  t l i ~  defendant 's intlividual 
liability. autl tliat his  H o i ~ o r  erred ill anard i l lg  juclg~n(wt aga i i~s t  11er 
upon the pleadings. 

Rerwsetl.  

MRS. WARDT HEADES r. METROPOLITAN LIFE IXSURASCI< 
CORIFAI\'P. 

(Filed 11 July, 1034.) 

1. Insurance I +Right to avoid policy for misrcl)ivsentations in applica- 
tion held determined adversely to insurer by jury's verdict. 

The jury found from the evidence that insured had i x t  been ntttwiled 
bj  a 1111: ~ici :m for serious disease nithin two years 1 rior to making 
a11lilication for the policy, slid t l ~ t  iriwrrd had not 11ad any serious 
tliwnse of heart or hidneys 1)rior to such :~liplicntion. The only defense 
iuterposed by iii<urer 11 as that insured liad m:~de misrepresentatio~is in 
her ap1)lic.ation relating to the matterq 1)assed upon by the jury. H c l d .  
1,laintiW \vns entitlcd to reco\ er, the verdict of the jury I cing determina- 
tive of the rights of the parties. 

2. Appc-a1 and Error A a: J b- 
The verdict of the jury upon conflictinq, conq)etcnt evidence, and the 

refusal of tilt) trial court to set aside the verdict as being ngaiust the 
\\eight of the evidence are not subject to review upon appeal. 

TT'hrre judgment for plaintiff is affirmed on appeal u n d ~ r  an erroneous 
Iwli~hf t l ~ t  a vcrtlict 1i:1d heck11 directed in plaintifY's favor, petition to 
rrhc~ar \\ill be granted for the purpose uf affirming the judgment ulmu 
the verdict of the jury. 

SC'HEXCK, J., took no part in the co~lsideration or decision c f  this case. 
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PETITIOX to rehear this case, reported a n f ~ ,  270. 
The action is to recoyer on a policy of life i~lsurance, issued 2 8  ,July, 

1930, and providing that "if the insureil is not i n  soulid llealtl~ or1 the 
date hereof," or if "within t u o  years before the date hereof," the in- 
sured has "been attended by a physician for any serious disease or ro~il-  
p l a i ~ ~ t , "  or  before said date, has had any "disease of the heart, liver or 
kidneys," not specifically recited in thc space for e l ~ d o r s t ~ i e ~ ~ t s ,  "then, 
ill any such case, the company may declare this policy void mid the 
liability of the compally in the case of ally such declaration or ill tlic 
case of any claim under this policy, shall be limited to the return of 
Inemiums paid on the policy, except in the case of fraud, ill nlilcli 
case all premiums d l  be forfeited to the compa~~y."  

The defendant ofieretl c~ridence teiiding to show that the iuiurtd was 
not in sound health when the po1ii.y was issucd; that witliin trio years 
prior thereto she had bee11 atteritled by phrsicia~ls for stxrious tlisea*cs, 
mid that  beforc said date, she had had diseases of thc heart. l i~c l r  anti 
kidneys. 

Tlic policy was issued \vitliout n~cclic~al esairliimtio~l of the i~lsuretl. 
and tlefcndaiit's agent at the time of soliciti~ig the apl~licallt,  oil bc111g 
invited to have a physician exa~uille her, if lie doubted the risk, stwtcd 
he \ \as "going to take a chaiicc 011 the oli1 lady." Prcmiurns ncre  11'11tl 
tlurmg the life of the insured. S o  fraud is pleaded or suggcqt~tl. 

Thc case n as tried upon the folloni~ig iqsuey : 
"I. Was said Salern Kiiucklq- atteritlrtl by a physicial~ or phpici:crls 

for ally strlous disease or r o ~ i l p l : ~ ~ ~ ~ t  nithill t n o  years bcforc. 2\ J I I ~ ? ,  
1930 ! Ansver : S o .  

" 2 .  H a d  said Salem K~luckl ry  had ally tliseaie of thc licart or bitli~ej s 

before 28 July,  19302 Aiis\\er: S o .  
"3.  T h a t  alllourit, if a i ~ y ,  ih plaintiff mtitlcd to recowr of def(~il(lalit ! 

Irisn r r  : $320.00, n it11 interest from S o l  ernbcr, 193 1." 
Tlie court i n s t r i ~ c t d  tlir jury to an*n.c2r the first two issue, "Ye-," i f  

the! foul~tl  "the el idelice a i  testifit tl b? the n itncsws for tli? defentl>ri~t 
and tlir record critlencc"; au(l to n n w c r  then1 "So," if the! did "liot 
find tllc facts as testified by t l ~ o ~ c  n itnesvs." 

Jutlgn~elit oil tlic T crtlict, fro111 ~ r l i i ~ h  the de fendn~~t  appciils. 

5 ~ ~ 4 ~  I ,  ('. J .  The b u r d e ~ ~  of the petition to rehear is, that the clause 
iii the policy, '(or in case of any claim under this policy," liability shall 
be liii~ltctl, ctc., is not affected by the provision, "nor shall pa-mc>llt bc, 
rt,>iztt.cl oil account of any inisrel)rcsei~tntiori as  to the pliysical conditioli 
of the applicant, except in cases of fraud," C'. S., 6460, ant1 for this 
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JONES 5.  LIGHT Co. 

position the cases of Re inhard t  v. Ins. Co., 201 N. C., 785, 1 6 1  S. E., 
628, and  Gilmore 1 1 .  Ins. Co., 199 N. C., 632, 155 S. E ,  666, a r e  cited 
as  controlling authorities. 

T h e  plaintiff, on the  other  hand,  contends t h a t  the case is governed 
by the  decisions i n  Potts v. Ins. Co., anfe, 2 5 7 ;  Holbrook v. Ins. Co., 
196 X. C., 333, 145 S. E . ,  609, a n d  X c S c a l  r .  Ins .  Co., 102 N. C., 
430, 135 S. E., 300. 

T h e  record does riot call f o r  a determinat ion of the  ~ o i n t .  T h e  ju ry  
rejected the  defendant's evidence, and, on the verdict, the  plaintiff is  
entitled t o  recover. T h e  questions debated on brief and  i n  the  certificate 
of counsel a r e  not before us  f o r  decision. I t  is  not a mat te r  fo r  review 
on appeal  tha t  the j u r y  declined t o  believe the  evidenca of one of the  
parties, o r  tha t  the  t r i a l  court refused to set aside the verdict as  against 
the weight of the  evidence. Goodman c .  Goodman, 201 N. C., 808, 1 6 1  
S .  E., 686. 

W e  were originally ill e r ror  i n  thinking t h a t  a verdict had  been 
directed f o r  the  plaintiff. T h e  inadvertence, however, was not against 
the appellnnt,  but rather  i n  i ts  favor. T h e  case was brought back i n  
ordcr t h a t  i t  might  be permit ted to  go off on the  jury's findings-the 
course i t  should have taken in t h e  first instance. Thus ,  while t h e  
decision is placed upon other grounds, the  result is the same. F o r  this  
purpose only is the 

Pet i t ion allowed. 

SCHEXCIC, J., took n o  p a r t  i n  the  consideration or  decision of this case. 

B. E. JONIIS r .  CAROLINA POWER AXD LIGHT C1O3IPANY 

(Filed 11 July, 1934.) 

I. Master and  Servant A a-Contract of enlployment held not void for 
indefiniteness. 
h contract to employ a person for a period of a t  least ten years if 

such person would l e a ~ e  his present employment and work for the pro- 
lmsed emplojer in another city is not void for indefiniteness for failure 
of stipulation of the amount of comprnsation or character of services to 
be rendered, or because the employee might terminate the contract a t  any 
time. 

2. Principal and  Agent A a- 
Proof of agency, a s  well as  its nature and extent, may be made by the 

direct testimony of the alleged agent upon the trial, but not by his 
extra-judicial declarations of agency. 

SCIIENCK, J., took no part in the consideration or decision c'f this case. 



N. C . ]  SPRING TERM,  1934. 

APPEAL by defendant from McElroy,  J., at  September Term, 1933, 
of BUXCOMBE. 

Civil action to recover damages for alleged breach of contract of 
employment. 

There is allegation and evidence on the part  of the plaintiff, tendiiig 
to show that  on 25 September, 1926, the plaintiff, an  experienced street- 
car motorman or conductor, was induced by defendant's agent and super- 
intendent to leave his employment and home in  Spartanburg, S. C., and 
come to Asheville, C., to break a strike, "the operators of the street 
cars i n  the city of Asheville then being out on strike,'' under a promise 
of ('permanent employment for the term of at least ten years"; that 
plaintiff remained in the employment of the defendant until 24 January,  
1932, when he was discharged without cause; and that  the defendant 
has refused to reemploy him in any capacity whatever. 

Defendant's superintendent of distribution and lighting, who was 
also assistant to the vice-president of the company, as a witness for 
the defendant, testified on cross-examination, inter alia, as fo l lo~rs :  
"Mr. Jones in this case was told bv me that  if he would accrilt this 
job and begin work and help break this strike, and, in the erent later 
he did not get regular work on the cars, I would give him other work 
in other departments. . . . I will say positively there was no defi- 
nite length of time specified. . , . When I went to South C'arolina, 
I had authority not only to hire the men to operate the street cars, but 
offer and promise thein work in other departments, if they were uot 
used on the street cars i11 order that  we might give them regular work, 
because I knew they were being put by me in a dangerous situation." 

Upon denial of liability and issues joined, the jury returned a verdict 
in faror  of the plaintiff and assessed the damages at $1,780. From the 
judgment entered thereon, the defendant appeals, assigning errors. 

Tit'eacer d Xiller and J .  I-. Jordan, Jr., for plaintifl. 
A. 1'. Arledge, R. F .  Phillips and Harkins, V a n  Winkle d Jl'alfon 

for defendant. 

STACY, C. J .  The defendant assails the validity of the trial princi- 
pally upon the ground: first, that  the alleged contract of employment 
is too indefinite; and, second, that defendant's agent's authority to make 
such a contract, if made, is nonexistent and norrapparent. 

The  contract as established by the verdict is not void for indefinite- 
ness. Stecens c. R. R., 157 X. C., 528, 122 S .  E., 295; Fishel- 21. Lumber 
Co., 183 K. C., 485, 111 S.  E., 857. 

The law is stated in 39 C. J., 41, as follows: '(It has been held further 
that  the relinquishment of a present position in reliance on a promisc 
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t o  give permanent  employment is a sufficient consideration f o r  such a 
contrast,  t h a t  such a contract is  not I oid as  indefinite, o r  a s  wanting ill 
mutua l i ty  because the  employee is not bound t o  continue i n  the  em- 
ployer's service, or because the  employee might  terminate  the  coutract 
a t  will, a l though the employer is bound. And such a contract is  not void 
f o r  uncertainty, f o r  lack of a s t ipulat ion as  to  the compensation, o r  
character  of the  services to  be rendered." 

The au thor i ty  of the  defendant 's agent to  make the  alleged contract 
was submitted i n  a n  issue to the j u r y  atid answered i n  the affirmative. 
Indeed, the agent's own testimony is  to  the  same effect. Proof of agency, 
as  ne11 as  of i ts  na ture  and extent, m a y  be made by the  d rect testimony, 
hut not by the extra-judicial declaratioris, of the allcgecl sgent. Allen I ? .  

12. IZ., 1 7 1  N. C., 339, 88 S. E., 492;  S u f f o n  I ? .  Lyons ,  156 N. C., 3, 72 
S. E.,  4;  Hill 7 % .  Bean, 150 N. C., 436; 64 S. E., 212 ;  .lluchirle C'o. v .  
S ~ a q o ,  I d 8  N. C., 158, 38 S. E., 805; 1 R. C. L., 821. 

T h e  p r i ~ ~ c i p l e  upon which Sfephens u. Lumber C'o., 160 S. C., 107, 
75 S. E., 933, was decided is not applicable to  the  facts  of thc present 
case. 

Thc rccord is  f ree f r o m  rewrs ib le  error ,  hence the ve i~ l ie t  atid judg- 
111e1lt will be upheld. 

N o  error .  

S c r ~ ~ s c r i ,  J., took no par t  i n  the  colisideration or decision of this case. 

H A Z E L  GRAY OWESS r .  R E S E R T E  I,OAN I.IFE I S S U R A K C E  COMPANY. 

(Filed 11 July, 1934.) 

1. Insurance J 1-Rights of parties under life insuranre policy is to be 
determined as of date of death of insurcd. 

The rights of the parties under a policy of life insurance are  to be 
determincd as of the (late of the death of the insured. and \\here insured, 
n few days before his tleath, writes insurer requesting an extension of 
time for payment of premium, and insurcr, without kno\rl~:clge of insured's 
intt~rrcning death. writes insured, after his death, ngreeLng to grant the 
request upon insured's signing an extension agreement and the 1)ayrnent 
of a small interest charge, the rights of t l ~ e  beneficiary m d r r  the policy 
are  not affected by the insurcr's letter relating to an e:ctension of time 
the terms of wliicl~ were not complied with, and the beneficiary's rights 
under the policy \rill be determincd i~wortling to its 1)ro':isions for paid- 
up and extended insur;~nce upon nonpayment of an annual premium. 
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 OWE^ v. ISSURANCE Co. 

2. Insurance L &Held: under  terms of policy extended te rm feature 
\%as eliminated by loan against policy i n  excess of extended term 
value. 

The policy in suit contained a n  extension clause providing that upon 
n o n ~ a j m e n t  of an annual premium tlie policy should have a certain paid- 
1113 in\ur:~nce ~ a l u e  or extended insurance for a 5pecified term, hut that 
if insured had borroued on the policy. tlle paid-up insurance should be 
reduced in tlw ratio of the indebtedness to the net value of such paid-up 
iusurance, and that tlle extended in*urance should be for a s  long a term 
as the balance, left after detlucting the indebtedness from the net value of 
the e\tentletl ins~irance, nould 1mrch;ise as  a net single premium Upon 
competent evidence the trial court found that the "net value of the es- 
tended insurance" n a s  in a sum less than the amount borrowed on the 
policy by insured during his lifetime. Held, by the terms of the policy 
there \?ere no funds alailable for the purchase of paid-up or  extended 
insurance, the loan against the policy being in excess of the net value 
of the ~x tended  in.urance provided for in the policy, and the beneficiary 
w,iz  not elltitled to rccoTrr on the policy under the extension feature 
thereof. 

3. Evidence J a-- 
Parol evidence. in e q h n a t i o n  of tlie "net ~ a l u e  of extended insurance" 

a s  used in a ~wlicg of life insurance involved in the case is held competent 
under the rulc that gar01 evidence is competent to esplain technical words 
a i  uhed in particular tradcs or vocations. 

4. Insurance L r-Beneficiary m y  not recover cash surrender  value of 
policy payable according t o  i ts  terms t o  insured upon his request. 

Where a policy of life insurance has, a s  of the (late of insured's death, 
n certain cash or ,surrender value, which, according to the terms of the 
policy, is payable to insurrd upon his request and valid surrender of the 
lwlicy, the bencsficiary therein may not recover such caih or surrender 
value nllere it  appears that insured, prior to his death, made no request 
theiefor aud did not iurrender the lwlicy, nor may a letter written by 
inbured a few days before his drath, requesting an extension of time for 
payment of a premium, be construed as  a request for tlle cash or surrender 
value of the policy. 

CLARKSOS, J., dissenting. 

SCHEACK, J., took no part iu the consideration or decision of this case. 

CIVII. ACTIOS, before Fm'zzellc., J., a t  F e b r u a r y  Term,  1933, of 
WILSOK. 

I3y agreement of t h ~  partics the t r i a l  judge heard the evidence, found 
the  facts and  rendered judgment thewon. 

T h e  facts  so found pertinent to  n decision of the questions of law 
ir ivol~ed,  a r e  as  follows : 

O n  22 S o ~ e n i b e r .  1923. the defendant issued and  delivered to J o h n  
El re rson  Owens a certain policy of life iiisurance by the  terms of which 
it agreed to pay  $1,000 t o  Haze l  G r a y  Owens, the plaintiff i n  this action, 
upon  receipt of due  proof of the  death of the  insured;  subject, howerer, 
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to the conditions set forth in the policy. The quarterly premium re- 
quired by said policy was $7.71 and the annual premium was $23.63. 
The policy contained a table of certain guaranteed values. This table 
shows that  if the policy had been in force eight years it had a cash 
or loan value of $93.00, a paid-up insurance value of $408.00, and an 
extended insurance feature of eight years and one month. Tlie policy 
further provided : "In the event of no indebtedness hewon, tlie values 
in the above table would apply. Any indebtedness hereon may be paid 
in cash and the values in the table will then apply, or if not so paid, 
tlie cash loan values will be reduced by the amount of t h ~  indebtedness; 
the paid-up insurance mill be reduced in the ratio of the indebtedness 
to the net value of such paid-up insurance; and the exteitfed insurance 
shall be for as long a term as the balance, left after deducting the 
indebtedness from the net value of the extended insurxice as s h o ~ ~ n  
in the table, will purchase as a net single premium," elc. 

-ho the r  clause in the policy was as follows: "At thc expiration of 
three Fears from the date hereof, if any subsequent preniiurn be not 
paid when due, the company will, without action on the part  of the 
insured, extend this policy as nonparticipating term insurance, without 
loan d u e s ,  for the term provided on the table of guaranteed values 
opposite the number of years for which annual premiums have been 
paid." 

Owens, the insured, paid tlie annual premiums for the years 1933 
to 1930, both inclusive. The  ninth annual premium fell due and pay- 
able on 22 Kovember, 1931. Tlie usual grace period was allowed by 
the policy and due notice was given by the company of the date when 
the premium was payable. . . . On 13  November, 1930, the said 
John Elverson Owens obtained a loan on said policy, pursuant to the 
provisions thereof from the defendant, ill the sum of $85.32. The 
interest on said loan was paid to 22 November, 1931. Said loan was 
outstanding a t  the time of the death of the insured. On 21 December, 
1931, and during the grace period the iiisured wrote a letter to the 
defendant stating: "It  will be impossible to pay the amount due on 
my policy at present. Please make arrangements for me to have ninety 
more days in which to pay this." Seven days later, to lrit, on 28 De- 
cember, 1931, the insured died. On 29 December, 1931, and after the 
death of the insured, the defendant, not having heard of the death, 
wrote a letter to John Elverson Owens, stating: "We shall be glad to 
extend the time for payment of premium as you requested. I n  order to 
secure the extension you are  required to sign the el~clased agreement 
and return promptly with cash of ten cents for interest. If the premium 
is settled accordilig to these terms, your policy loan will be extended 
to 28 February, 1932, at which time it will be $5.26." 'Clie said letter 
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enclosed a premium extension agreement to be signed by the insured, 
but, of course, on account of the death, such agreement was never signed. 
O n  21 January,  1932, the defendant wrote the clerk of the Superior 
Court of Wilson County, stating, among other things, "The cash value 
of the policy at  the end of the eighth year is $93.00, and Mr. Owens' 
estate may surrender the policy for this amount, less the loan of $86.32, 
the surrender to net $6.68 in cash. Upon receipt of the enclosed release 
completed by the executor or administrator of the estate of John Elver- 
son Owens, accompanied by the policy, we will cancel and return the 
loan agreement of $86.32 with check for $6.68 to balance.'' The said 
sum of $6.68, if available for the  purchase of extended insurance, would 
have been sufficient to purchase extended insurance beyond the date of 
the death of John Elverson Owens. 

The net "value of extended insurance" for the period of eight years 
and one month as set forth in the "table of guaranteed values," in the 
policy, for the eighth policy year, amounted to $82.27. 

There was evidence that the net value or money value of a period of 
extended insurance of eight years and one month under the policy based 
upon the American Experience Table of Mortality a t  3y2 per cerlt 
interest, on the life of the insured, who was born on 12 September, 1887, 
and whose nearest birthday at  the date of issue of said policy was 
36 years, was $82.27. The policy provided that  "all surrender values 
contained therein are based on the American Experience Table of 
Mortality with 3% per cent interest," etc. 

Upon the foregoing facts the tr ial  judge was of the opinion that the 
plaintiff was not entitled to recover and she appealed. 

Finch, Rand & Finch and W .  A. Lucas for plaintiff. 
Connor & Hill and Frank G. West  for defen,dant. 

BROGDEN, J. The insured failed to pay the ninth premium due on 
22 November, 1931. On 21 December, 1931, he wrote a letter to the 
company, stating that it would be impossible to pay the premium at  
present and requesting an  extension of time for ninety days in which 
to make the payment. One day after his death, the company, not 
knowing of the death, wrote a letter, agreeing to extend the time upon 
certain conditions. Manifestly, the rights of the parties are to be de- 
termined a t  the time of the death of the insured. What then, was the 
status of the parties at  the time of the death of the insured? The 
insured had paid eight premiums on the policy and the ninth premium 
fell due on 22 November, 1931. Consequently, such premium was not 
paid either when due or within the grace period prescribed in the policy. 
The insured had borrowed the sum of $86.32 on the policy, and a t  the 
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end of the eighth policy year the loan value was $93.00, arid at the 
end of such year there was an extension provision of clight years and 
one month. The  policy provided that at any time "after threc alir~ual 
premiums have been paid hereon . . . the company will within 
ninety days after receipt of written request by the insured, with a full 
and valid surrender of this policy and all claims hereunder, pay a cash 
surrender value as indicated in the table of guarantee 1 values," etc. 
Hence, if the loan of $86.32 be subtracted from the cash of the loan 
value of the policy, to wit, the sum of $93.00, there would he a balance 
of $6.68. Howerer, the policy provided that this cash surrender valuo 
was payable only "after receipt of written request by the msured, with a 
full and valid surrender of this  policy and all claims hereunder." The 
letter written by the insured on 21  December, 1931, is in no sense a 
request for  the payment of the cash value as co~itemplateil by the 
plain terms of the contract. I t  was a request for time indulgence and 
no more. 

The  plaintiff, however, asserts that  at the time of his death tlie in- 
sured had an  extension contract extending the life of the policy for 
eight years arid one month. The  extension clause was a:; f011ows: ('At 
the expiration of three years from the date hereof, if any ~ubsequent 
premium be not paid when due, the compaliy will, nitliout action on 
the part  of the insured, extend this policy . . . for tlic term pro- 
vided in the table of guaranteed values opposite thc ~ ~ n n i h e r  of yearq 
for which ari~iual premiums hare  bee11 paid." Bu t  the insured had 
borrowcd $86.32 upon the policy, and it was provided in the contracat 
that the "extended insurarice shall be for as long a term as the balance 
left after deducting the indebtedness from the net value clf tlie extended 
i~lsurance as shomr~ in the table, will purchase as a net single premium." 
The indebtedness is known. I t  is  $86.32. But  what is "the net value 
of the extended insurance" as shown in the table? There was eridewe, 
and the judge so found, that  the "net value of the extended insura~ice" 
was $82.27. Therefore, as the indebtedness was in excess of "the net 
~ la lue  of the extended insurance," the extension feature disappears from 
the case. 

The plaintiff excepted to the testimony upon which he finding as 
to the '(net value of the extended insurance," mas based, but it is Ern- - 
erally accepted principle of law that  parol evidence is admissible to 
explain technical terms. The principle was expressed in S e a l  r.  Fel-ry 
CO., 166 N. C., 563, 82 S. E., 878, as  follows: "It is we11 settled that  
where words or expressions are used in a written contract, which have 
in particular trades or vocations a known technical meaning, parol 
evidence is competent to inform the court and jury as to the esact 
~ueaning of such expression in that  particular trade or vocation, and 
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i t  is for  the jury to hear the evidence and give effect to such expression 
as  they may find their meaning to  be." 

The cash surrender ralue of the policy became effective only upon 
the "written request" of the i n s u r d  and the "valid surrender of the 
policy." Hence, as this prorision has never been complied with, the 
plaintiff as beneficiary, is not entitled to  recover the cash or loan d u e  
of $6.68. 

Sffirmed. 

SCHEKCK, J . ,  took no part in the consideration or decision of this case. 

CLARKSON, J., dissenting: This is a civil action brought by plaintiff 
against defendant to recover on a policy of life insurance for one thou- 
sand dollars, the judgment of nonsuit or disniissal being upon ail 
agreed statement of facts by the court below. On 6 2  November, 1923, 
the Reserve Loall Life Insurance Company, defendant in this action, 
issued to John Elverson Onens a contract or policy of life insurance 
by the terms of which it agreed to pay Hazel Gray Owens, the insured's 
young daughter and the plaintiff in this actioil, one thousand dollars, 
upon receipt of due proof of the death of said John Elverson Ouetis, 
subject to the coiiditions set forth i11 said ir~surance policy. Said policy 
was issued in corisideratiol~ of the payment in advance of $23.63 an- 
uually, or if paid quarterly tlie quarterly prernium \$as $7.71. The 
premiunis for the years 1983 to 1930, both inclusive, were paid to said 
company, but the premium due and payable on 22 Xovernber, 1931, 
being the ninth a n ~ i u a l  premium, was not paid either on its due date 
or v,ithiii the days of grace allowed by the policy, buf o n  31 Decernbel*, 
1031, within thc  p e r m 1  of t h e  thirty-one (lays of grace ,  t h e  sazd J o h , ~  
E l u e r o o n  O w e n s  u r o t e  a  l e t t e r  to the d e f e n d a n t  whewin he stated: "I t  
will be impossible to pay amount due on my  policy a t  present. l'lease 
iiiake arrangements for me to hare  ninety more days in which to pay 
this." 

111 response to said letter from said Owens, the defendant, 011 29 
Deceniber, 1931, wrote a letter ill which it stated that  it would be 
glad to extend the time for tlie payment of the premium, upon his 
signing an  extension agreement and enclosing ten cents cash for pay- 
ment of interest. the time of the writing of said letter by said 
dcfe~idant company, the said John Elverson Owens, unkno~ \n  to the 
defendant, was dead aud the form of the exterisioi~ agreement was never 
executed, nor Tvas the item of 10 cents for interest ever paid. 

Oil 13  Noreniber, 1930, the said John Elverson Owens had obtained 
a loan on said policy, pursuant to the provisions thereof, from the 
defendant in tlic sum of $86.32, the interest on said loan being paid to 
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22 November, 1931, the said loan being unpaid a t  the time of the death 
of said John Elverson Owens. According to the terms of the policy, its 
casli or loan ralue a t  the time the loan was executed, P ~ H S  $93.00, the 
difference bet~veen the loan and its cash or loan value be rig $6.68. The 
defendant wrote the clerk of Wilson Superior Court, on 21 January,  
1932, that  this was the cash ra lue  due on the policy. 

The said policy of insurance issued by said defendant to the said 
Joliii Elverson Owens contained proxisions by which a t  any time after 
two ycars from its date, while the policy was i11 force, the i n s u r d  might 
upon written request borrow certain sums upon the sole security of the 
policy, the loan value of said policy according to the number of years 
as set forth in a table of guaranteed values contained therein, being 
$93.00 the policy also contained a provision by which a t  any time after 
three annual premiums had been paid the insured might request a full 
and valid surrender of the policy and in exchange therefor obtain cash 
in the amount set forth in said policy in table of guai-anteed values, 
according to the number of years for which the policy h a 1  been carried, 
the casli ralue, as thus set forth, being $93.00 a t  the time the said loan 
was made. I t  was further provided that  the said cornpang, upon written 
request, after three annual prerniurns had been paid, mig,lit convert the 
said policy into paid-up nonparticipating insurance for the amount 
shown in the table of guaranteed valucs opposite the y a r s  for ah ich  
annual premiums had been paid. I t  was further provided that  at the 
expiration of three years, if any subsequent premiuml be not paid 
when due, the compaiiy would without action on the part  of the insured, 
extend the policy as nonparticipating tern1 insurance, without loau 
value, for the term provided in  the table of guaranteed 1,alues oppositc 
the number of years for which annual premiums had been paid. 

Prom a judgment of norisuit i n  the court below, the phintiff through 
her general guardian, A. C. Owens, appealed to the S lp reme  Court. 

I think there was error i n  the judgment of the court below, upon 
the findings of fact "that the plaintiff take nothing by :ler action and 
the defendant go without day and recover the cost." 

Within the period of thirty-one days grace set forth in  the policy 
of insurance during which i t  would remain in force, the insured wrote 
the defendant a letter in which he requested that aroangements be 
made for him to have ninety more days in which to pay the premium 
then due on said policy. At  the time he  wrote the letter, there was a 
cash or loan value of $6.68 to the credit of the policy in the hands of 
the defendant. This distinguishes the present case from that of Sexton 
v. Insurance Co., 160 N. C., 597, as in that  case the insured Inad bor- 
rowed the full amount. I n  the instant case, lie lacked $6.68 of borrow- 
ing the full cash or loan value. 
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While the policy c a r r i d  a provision for extentli~ig the policy as 
l~onpar t ic ipa t i i~g  term insuralice, in the event of failure to pay tlie 
premium  lien due, this was to he done "without action on the part 
of the insured." The other provisioi~s as to the loan or cash value or 
paid-up insuralice were optiorial with the insured, and were riot to 
become effective without a written request from the insured. This 
nrittcli request was given. I t  is clear from the agreed statement of 
facts that the insured did not make a request to exercise any of these 
optioiis nor n a s  it his intelltion to permit the defendant to put into 
operation the provision relative to extended term insurance. 

The defendant recognized the inteiitioli of the insured to continue 
his imurance by replying that  it would be glad to extend the time for 
payment of premium, " a s  y o u  rc.qu.rsfec1." However, the insured had 
died in the meantime, end tlie defendant contends that the status of the 
parties was de termind a t  that  time. I think not. 

I t  appears from the finding of facts in this case that  tlie insured 
undertook in good fai th to prevent a forfeiture of liis policy. I t  is well 
said in Linco ln  S a f i o n a l  L l f e  I n s u r a n c e  ( ' 0 .  1.. B a s t i a n ,  31 Fcd. (2d),  
639, at  p. 861: "Courts never favor forfeitures. This rule applies in a 
case xhere  tlle illsurer attempts to escape liability upoil the theory of a 
forfeiture for nonpayment of premium. So that  very slight &tieiicc 
will suffice to support a finding tliat a waiver of a right of forfeiture 
was made." 

The far t  tliat the insured had to his credit with the defelidaut a cash 
or loan value of $6.68, the further fact  that  within the thirty-one days 
of grace allowed by the policy of insurance he requested that arrange- 
ments be made to give ninety more days in which to pay his premium, 
and the further fact that, although the letter was written after the 
death of the deceased, the defrndant acquiesced in  the request that  
arrangemerits be made to extend the time for payment of the premium, 
all of these facts bring the instant fact situation within tlie principle 
stated in H o l l o u ~ e l l  v.  I?wurance  Co.,  126 N. C., 395, and approved in  
C'olle e. C ' o m m e ~ c i a l  l 'race1e1-s, 161 S. C., 104, 47 S. L. R., at p. 856. 

I11 l 1o l l oue l l  1 ' .  I n s u r a n c e  L'o., s u p r a ,  tlie plaintiff ( the insured) 
had been in the habit for several years of paying liis premiums by 
mail, and the insurer had been in the habit of accepting payments so 
made, the deposit in the ]nail of a letter containing a check for the 
amount of a premium addressed to the insurer, in time to have reached 
the insurer by the date it was due, is a payment sufficient to prevent 
forfeiture, notwithstanding it was not received until the day after it 
was due, the Court saying: "By this it is not meant that  if the money 
is  lost in the mail, or  if the drawee becomes illsolvent before presenta- 
tion of tlie check or draft, the insurer is discharged from making good 
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the loss on notice, but simply that  i t  is so f a r  a payment that it 
prevents a forfeiture." 47 A. L. R., a t  1). 888. 

While in the imtant  case i t  does not appear that the cui,tom of paying 
premiums by mail had extended over a period of years, it  does appear 
that tht. defrlidant acquiesced in the request that  arrangenents be made 
for the insured to have ninety days in which to make pa,ment.  Tliere- 
fore, the status between the insured and th r  Insurer, at the time of the 
death of the former, was fixed by the submission of the request for 
cxtensiori of the time in which to make payments, and the subsequent 
acquiescwlce by the defendant, it  being estopped by its detlirigs with the 
insured from insisting on a forfeiturc of the policy. I think its course 
of dealings with the insured brings it within the principle approved 
in  Insurance  Co.  Y. Eggles fon ,  96 U .  S., at  p. 577 ,  quoted with approval 
i n  Hol loue l l  v. Insurance  C'o., supra,  the quotation is as follows: "We 
have recently, in the case of I . r l5ura~~ce C'o. v. S o r t o n ,  $16 U .  S., 234, 
sliown that  forfcitures are not favored in law; and that  courts are 
always prompt to seize hold of any circumstances that indicate an  elec- 
tion to waive a forfeiture, or an  agreement to do so, on which the party 
has relied and acted. A n y  a y r e e m r n f ,  declarat ion or  course of act ion 
on the  part of a n  insurance company ,  zchicl~ leads a uarty  insured 
honest ly  f o  belteve fha f  b y  conformzng there fo ,  a f o r f e ~ t u r c ~  o f  his policy 
will not  be i n c u r w d ,  followed by due conformity or1 his part, will and 
ought to estop the company from insisting upoil the forftiture, though 
rt m i g h t  be c laimed u n d e r  t h e  e*pr.rss le t ter  of the  c o n t m c t .  The  coili- 
p a l ~ y  is thereby estopped from enforcing the forfeiture." 

A court will not look with favor on the forfeiture of $1,000 when 
the defendant had $6.68 on hand sufficient to purchase extended in- 
surance bcyond the death of the policyholder who in accordance with 
the terms of the policy made the request for extelision before his death. 
-iltliougli the letter from the company after his death says, ((we shall 
be glad to extend the time for payment of your premium as you re- 
quested," etc., it  is presumed that when the company received the letter 
of the policyholder i t  would extend the time and acquiesced in the ex- 
tensiou and did subsequently grant  the extension. 

While, as Tve have said, the status between the insured and the insurer 
was fixed by the death of the former, the subsequent conduct of the 
defendant also estops it from denying that there was to the credit of 
the insured with the defei~dant, a cash or loan value, for the defendant, 
upon learning of his death, wrote the clerk of the Superior Court ill 
Wilson County, offering to remit $6.68, which n a s  said tc be the cash 
surrender value. This, as we have said, would have bee i more than 
enough to pay the premium on the policy to extend its ~ a l i d i t y  until 
2 2  February, 1932, beyond the time of the death of the dewased. 
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This case is distinguishable from 1T'illiams c. Cnion Central  L i f e  I n s .  
C'o., U. S .  Supreme Court L a w  Edition, Adrance Opinions, Vol. 78, 
S o .  6, puhlislied 5 February, 1934. I n  the present case, the iiisured 
made the request and the $6.6S loan value was applied by the insurer 
011 the extensioil period ailcl the illsurer acquiesced in the request. This 
case is unlike Sellars c. I n s u r a l ~ c e  C'o., 205 N .  C.,  3 8 5 ;  H a r d e n  1 % .  I n -  
s u w n c e  C'o., ante, 230. Succinctly, the cash loan ralue of the policy was 
$93.00. The amount borrowed was $86.32, learing the defendant owing 
John Elverson O ~ e n s  $6.68 on the borrowing ralue sufficieiltly admitted 
by defendant to extend the insura~lce which it was requested to do a i d  
did do in i ts  letter. $1,000 is forfeited with defeildant l ia~i r lg  sufficient 
money in its pocket to pay the premium. Defendant says it has the 
moncy, but in the wrorlg pocket. 

I t  is just sucli technical forfeitures as this that hare  enriched certain 
insurance cornpallies a i d  in many cases confiscated the earniiigs of the 
poor. The courts should sooner or later under the general welfare clause 
and its equitable jurisdiction wipe out such technical forfeitures as 
contrary to good morals. 

"That for ways that are dark 
And for tricks that are vain, 
The heathen Chinee is peculiar." 

-Bret Harte.  

For  the reasons given I think the judgment in the court beIo~v should 
be reversed. 

J .  L. McGRAW, ADMIXISTRATOR OF THE ESTATE OF W. R. PESDRT, v. 
SOUTHERN RAILWAY COMPANY AXD El. T. DUGGINS. 

(Filed 11 July, 1934.) 

1. Master and Servant E a-Federal Act applies to injuries to employees 
engaged in interstate commerm. 

Where it is admitted that plaintiff's intestate was engaged in interstate 
commerce a t  the time of the injury causing death, the liability of de- 
fenda:t railroad company therefor must be determined solely by the Fed- 
eral Employers' Liability Act as  comtrued and applied by the courts of 
the United States. 

2. Master and Servant E b 
The "scintilla rule" does not apply upon a motion as of nonsuit in an 

action governed by the Federal Employers' Liability Act. 
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3. Same: Negligence A +Doctrine of res ipsa loquitur held not to apply 
to Pacts of this case. 

The evidence was to the effect that plaintiff's intestate, engaged in  
interstate commerce, as a flagman on defendant's train, gave the signal 
for the hacking of the train, that he was r q u i r e d  and instructed to be 
a t  the rear of the caboose upon such backing operations, r nd that he was 
not seen upon the train after i t  had hacked, and that he  as thereafter 
found dead on the track with indications that he had bew dragged and 
run over by the train while it  was backing. There was no direct evidence 
that intestate mas standing on the rear platform or that he was thrown 
therefrom to his death. Held, the doctrine of res  ipsa loquitur does not 
a p p l ~  to establish the contention of plaintiff that intestate was thrown 
from the rear of the train by some negligent operation thereof, the 
doctrine not being available to supply or create the nececaary facts, but: 
only to raise an inference of negligence in proper cases wlitre the essential 
facts a r e  established by evidence. 

4. Master and Servant E I~ l jrg l igence  may be imputed from unusual, 
sudden and unnecessary jcrk or jolt in operation of freight train. 

Railroad companies, in the operation of their freight trains, are  held 
to a high standard of care commensurate with the attendant risks and 
dangers, and although negligence will not be inferred from ordinary 
jolts and jars, it may be imputed from an unusual, sudden and unneces- 
sary jolt or jar. 

5. Evidence K a-Expert Testimony us to effect of sudden reduction in 
speed of train held competent. 

Where there is evidence that the thirty-nine-car freight train on which 
intestate was flagman was slowed while backing from five or six miles an 
hour to one mile an hour within a distance of two car len,:ths, testimony 
of experienced trainmen that such sudden slowing of the train would 
produce a violent and unusual jerk upon the caboose or rear of the train 
i s  held competent, the weight of the testimony being for the jury. 

6. Master and Serva~lt E b 
In  order for a recovery under the Federal Employers' Liability Act, 

plaintie must not only establish negligence, but also that the negligence 
complained of was the proximate muse of the injury in suit. 

7. Same--Law will assume that train employee will be on part of train 
where he is required to be by rules and orders of his superiors. 

The law will assume, nothing else appearing, that an  employee on a 
train will be on that part of the train where he is required to be a t  the 
time by the rules of the company and the orders of his superiors, but such 
assumption is not binding on the jury, the ultimate fact being for their 
determination from all the testimony. 

8. Master and Servant E c . 
In the absence of proof to the contrary, the law will ,msume that a 

railroad employee esercised due care for his own safety. 

9. Master and Servant E +Evidence held sumcient for jury in this action 
against railroad to recover for employee's death. 

I n  this action against a railroad company to recover for the death 
of an employee engaged in interstate commerce, plaintiff olfered evidence 
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that in switching operations of defendant's thirty-nine-car freight train, 
plaintiff's intestate, a n  experienced trainman employed a t  the time as  
flagman, gave the signal for the train to back while standing on the 
rear of the train, that defendant's rules and the orders of intestate's 
superior required intestate to be on the rear platform in such backing 
operations, that  the train was backing five or six miles an hour when i t  
was slowed to one mile an hour within a distance of two car lengths, 
together with competent opinion evidence that such sudden reduction in 
the speed of the train would cause a sudden and violent jerk upon the 
caboose of the train. Plaintiff's intestate was not seen alive after he 
gave the backing signal, and he was thereafter found dead on the track 
with indications that he had been dragged and run over by the train 
when i t  was backing. The brass whistle from the back of the caboose 
was found near the body, with indications that i t  had been screwed 
partly out and then broken off suddenly. Held, the evidence was sufficient 
to be submitted to the jury, i t  being for the jury to determine from all 
the testimony whether intestate was standing upon the rear platform and 
was thrown therefrom to his death by an unusual, violent and unnecessary 
jerk of the train. 

STACY, C. J., dissents. 

SCHENCK, J., took no part in the consideration or decision of this case. 

CIVIL ACTION, tried before Cowper, Special Judge, a t  20 November 
Term,  1933, of FORSYTH. 

W. R. P e n d r y  had  been i n  the  employ of the  defendant f o r  about  
twenty-two years. F o r  several years  he  was  a conductor arid f o r  some- 
t ime  previous t o  his death, he  u-as a flagman on  a freight  t ra in.  T h e  
deceased was killed on  t h e  night  of 1 6  April, 1932. T h e  facts  sur- 
rounding h i s  death were detailed by several witnesses. Daniels, the  
head brakeman, on the freight  t ra in,  said : "The members of the  crew 
. . . were Ramseur,  conductor, Duggins, engineer, Armstrong, fire- 
man,  myself, a n d  W. R. Pendry,  flagman. T h e  duties of the flagman 
a r e  t o  assist the  conductor and  protect t h e  rea r  of t h e  t rain.  No. 52 
left Mooresville tha t  night  coming nor th  a t  about 4:10 a.m. and reached 
Barber's Junc t ion  a t  about 4 :40. About twenty or  twenty-one cars  made  
u p  t h e  t ra in  f r o m  Mooresville t o  Barber's Junct ion.  . . . W h e n  t h e  
t ra in  reached Barber's Junc t ion  I threw t h e  west "Y" switch and  we 
headed i n  the  "Y." One  car  was  set off on the  storage track. . . . 
After  switching t h a t  ca r  the  engine went u p  to what  is  known as  t h e  
P a r k .  W h e n  we  went u p  to the  P a r k  we picked u p  some cars i n  t h e  
m a i n  leg, what  i s  known a s  the m a i n  leg of the P a r k ,  and  then came 
down and  got some on  the  back track. . . . W e  picked u p  nineteen 
cars  I believe. . . . W e  pulled them down here  t o  this switch a n d  
we went u p  t h e  m a i n  line and  coupled on to the west end of i t .  1 made  
t h a t  coupling. W e  then backed the cars  and  coupled u p  t h e  cars  we  
brought u p  f rom Mooresville. P e n d r y  made  t h a t  coupling. . . . 
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After Mr. Pendry made that  coupling he went back to ihe rear of the 
train. I saw his light on the rear of the train. H e  was glr iug the back- 
u p  signal on the north end of the caboose. . . . A the time the 
engine passed the switch from the old pass track into the west "Y" I 
was standing a t  the switch. . . . ,it the time Pendry made the 
coupling on the west "Y" and after the train had come to a standstill 
the engine was stauding u p  on the old pass track aboui six or seven, 
maybe eight, car lengths up  on the old pass track west of the s~vitch 
from the old pass track into the west "Y." I was then three or four 
cars from the engine, and after the signal was given and the eugirie 
started to pick up, I dropped off of that  car when it passed the switch. 
At  the time the engine passed me when I was standirlg there at the 
switch, i n  my  opinion, I would imagine he mas going around fire or 
six miles an  hour, and went about a couple of car lenI;ths from the 
switch before I caught the engine. After the engine passed over the 
switch 1 had to turn  the switch. Li f ter  the engine paszed the switch 
and went the two car lengths, I can't be positive whether i t  stopped or 
not. He got down slow for me to get on. I couldn't s ~ y  for certain 
whether he got plumb still or iiot but he got down s l o ~ .  I imagine 
he was down to about a mile all hour, soruething like that. . . . 
They never did shut that engine plumb off at no time exccXpt when they 
stop; they are  super-heated and they don't shut them plumb off. They 
are working steam even when working against the brakes; working 
steam unless they come to a n  absolute standstill. . . . At the time 
the engine passed me there a t  the switch; it had about the same gait 
until i t  got past me and then he slowed dowil some for me to get on. 
When it passed me and went up  two car lengths arid 1 caught the 
engine, he just backed on out on to the main line. I didn't 3ee any signal 
from the rear end for him to continue backing. I was on the front 
end and couldn't see. . . . The rules of the company :ire that  when 
backing into the main line from any siding, there is sup ~ o s e d  to be a 
marl on the rear whose duties are to look out and don't ~ u n  over any- 
bddy or run into something, just to look out for the rear end in general. 
There is  a n  air  whistle on the rear of the train for him to blow ill 
backing up. . . . I n  my  opinion there is fifteen or twenty feet, 
around fifteen feet, of slack in a train of forty box cars. . . . Tlie 
rules of the Southern Railway with reference to backillg out of this 
particular west "Y" on to the main line are that  a man must be on the 
back end of the platform arid a chain goes across the drawhead, from 
one frame of the cab to the other. . . . The pipe from the whistle 
down to the air  line of the caboose is  three or four feet long and the 
whistle is just screwed into the pipe. . . . Nothing ~ i iu sua l  hap- 
pened to call my attention to the fact that  he was stopping to pick me 
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up. I didn't hear him apply his  brakes; couldn't have heard that  be- 
cause of the exhaust and steam from the engine and things blowing. 
I reckon it was around five-thirty that we left Barber's Junction. 
. . . After a train leaves a station and is on the main line, the flag- 
man is supposed to ride the caboose and the conductor rides about any- 
where he wants to, but usually rides the caboose. . . . The first 
time I knew that Mr.  Pendry was not on the train was when we got back 
to  the roundhouse or the coal chute. The conductor asked me had I 
seen Pendry. I told him I hadn't. H e  said we left him at Barber's; 
that he wasn't on the cab and hatln't been on since we left Barber's." 

When the  train arrived a t  Winston-Salem and it mas discovered that  
Pendry mas missing a message r>as sent to Barber's Junction in order 
to locate him. Hill,  a telegraph operator at Barber's Junction, stated 
that he received a message from Winston inquiring about Pendry, and 
that  i n  response to such message he went around the west "Y" and 
found the body of the deceased. H e  said:  "The body was about ten 
or twelve rail lengths from the point of switch of the hlooresville maill 
line. . . . When we found the body he was lying on his back, face 
up. . . . The left leg was cut off with a bone sticking out several 
inches. . . . T e  didn't find anything lying around him, but as we 
went to the body we found things along the track. . . . I noticed 
signs of sonlething having been dragged along the track like a bag of 
meal dragging along there. The dragging showed for a distance of about 
fifty or seventy-five yards. Fur ther  down we found his pistol. . . . 
I think we found the pistol first and then his pocketbook and his watch, 
and a shoe and a whistle off the back of the cab. . . . The pistol 
was lying between the rails with the hammer cocked. . . . The 
warning whistle is  the very last thing on the rear of the cab, sticking 
out. . . . I didn't pay very much attention to the nhistle we found 
there, but it appeared like i t  had been broken, like i t  had been screwed, 
part  of it, out and then suddenly broken off." 

Ramseur, the conductor, said:  "When I left, Pendry was on the 
rear of the car to make the coupling. I didn't see him any more after 
he made that  coupling. I instructed him to make the coupling and to 
go back and protect the rear of the train, and so f a r  as I know he went 
on back there. I did not signal the engineer ahead after he got water. 
H e  did pull ahead and I caught the caboose along about the water 
tank. When I got in the cab I didn't see Mr. Pendry. . . . When 
I got on the caboose I saw Pendry's lantern and brake stick that  he 
used up in the Park.  . . . H i s  lalitern was sitting in a cane bottom 
chair that  was in the caboose; i t  was an  old chair that  had been laying 
down in the caboose for some time and i t  was laying down when me 
pulled in  there that  morning. The lantern mas sitting dowii in the 
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rounds of the chair. . . . There were no lanterns or chairs turned 
over in the caboose. The  track stick was lying u p  on the end of the 
chair." 

Plaintiff offered the testimony of Pugh, Norris, Surra t t  and Griffin, 
who testified that they were expcricnced in the operation and stopping 
of freight trains. I n  a general way these witnesses testified that if 
the engine of this particular train had slo~vctl down from five or six 
miles to one mile an  hour n i th in  a distance of two car lengths that  i n  
their opinion sucli operation would cause an  unusual ol riolent jerk 
upon the rear of the train or the caboose where the deceased was 
supposed to be. These witnesses all said that  the violence of the jerk 
upon the rear of a forty-car freight train would depcnd upoil how the 
engineer undertook to  make the stop or slowing clown process; and 
furthermore, that  the condition of the weather arid of the track and 
various other elemcrits would constitute factors in the operation. 

At  the conclusion of the evidence the trial judge struck out the opinion 
evidence and nonsuited the case, and the plaintiff appealed. 

Elledge & Wells  a d  P a r r k h  & Deal for plainfiff. 
N a n l y ,  Hendren & Womble and W .  P. Sandridge, Jr., for defendanf ,  

Southern Builtmy. 
DuBose & Weaver for defendant, F. T .  Duggins. 

B X ~ G D E K ,  J. W. R. Pendry had been in the employ of the defendant 
for twenty-two years, serving as conductor and flagman For a freight 
train, and was an  experienced trainman and thoroughly accuainted with 
switching operations at Barber's Junction and elsewhere a ong the line. 
On the night of 1 6  April  he lvas a flagman on a freight train bound for 
Winston-Salem. The  train crew consisted of Ramseur, conductor, Dug- 
gins, engineer, Armstrong, fireman, and Daniels, head brakzman. When 
the train arrived a t  Barber's Junction a t  about four-forty in the morn- 
ing it became necessary to perform a switching operation. The  engine 
was pulling twenty-one cars into Barber's Junction. One 2f these cars 
was set off on a storage track. Leaving the twenty cars, the cqgine moved 
to the Pa rk  and picked up nineteen cars. Then the engine backed into 
the "Y" and '(coupled up" to  the twenty cars originally in the train. 
Pentlry inade that coupling. About eight o'clock on the morning of 
15 April, 1932, the mangled body of Fendry was found  bout ten or 
twelve rail lengths from the point of the switch of the Mooresville main 
line. The body was "face up." The left leg n.as cut off. "There were 
signs of something heavy having been dragged along the track a 
distance of fifty or seventy-fi~e yards." d short distance from the body 
down the track was a pistol of the deceased "with the ha inner  cocked." 
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"His watch was between the body and the pistol." Far ther  on, the 
brass whistle on the back of the caboose was found. "It  appeared 
like it had been broken, like it had screwed part  of it out, and then 
suddenly broken off." Pendry was last seen alive when he made the 
coupling and went back to  the rear of the train. "He was giriug the 
back-up signal on the north end of the caboose." When the train pulled 
out on its journey the conductor went into the caboose and saw Pendry's 
lantern sitting in the rounds of an old chair that  was lying down in the 
caboose. H i s  brake stick was lying on the end of the chair. Sothing 
was disturbed or turned over i n  the caboose. After Pendry made the 
coupling the conductor had instructed him "to go back and protect 
the rear of the train." The rules of the defendant did not require the 
'(flagman to use the whistle when the train is backing up, but it is there 
and can be used for such purpose." But  the rules with reference to 
backing at the west "Y" were to the effect that  a man "would ride 
the rear of the train backing out of the west 'Y' a t  Barber's." 

There was opinion evidence from men experienced in the operation 
of freight trains to the effect that  reducing the speed of the engine under 
the circumstances from five or six miles an hour to one mile within a 
distance of two car lengths would produce an  unusual arid violent jerk 
a t  the end of the train or caboose. 

The  foregoing word-picture produces the paralnouxlt question of law 
inr-olved in  the case, to wi t :  Was there evidence of negligence on the 
part  of the defendant and that such negligence %as  the proxilnnte cause 
of the death of Pendry?  

I n  arriving a t  a solution of the legal problem presented three pre- 
liminary observations are pertinent : 

1. "It  having been admitted that  plaintiff's intestate mas engaged 
in interstate commerce a t  the time of his death, i t  necessarily follows 
that  the liability of the defendant must be determined solely by the 
Federal Employers' Liability Act as construed and applied by the courts 
of the United States." Wolfe v.  R. R., 199 N. C., 613, 155 S.  E., 459. 

2. The  scintilla rule has been definitely and repeatedly rejected so far  
as the Federal Courts are concerned. Yenn. R. R. Co. u. Chamberlain, 
288 U. S., 333. 

3. The principle of r e s  ipsa loquitur has no application. This doc- 
tr ine permits and warrants an  inference of negligence from facts. I t  
has never been extended f a r  enough to supply or create necessary facts, 
and, in addition, draw an  inference from such vital facts so created. 
See Springs v. Doll, 197 N .  C., 240, 148 S. E., 251. 

The  only evidence of negligence disclosed by the record consists of 
the opinion testimony of certain trainmen that the reduction of the 
speed of the train when i t  was hacking from fire or six miles an hour 
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to one mile a n  hour within a distance of two car leng hs, would tend 
to  producr an unusual and violent jerk of the rear of the train or 
caboose. The  operation of a freight train is not a sight-seeing tour. 
I t  is  a rough process, under most favorable condition:,, and attended 
with many unavoidable perils which are well known to every experienced 
trainman. Notwithstanding, "it is  recognized in both jurisdictions that  
railroad companies in the operation of their freight trains are held to 
a high standard of care reasonably commensurate wit11 the risks and 
dangers usually attendant upon the work, and although negligence may 
not be inferred from the ordinary jolts and jars inrident to their 
operation, it may be imputed where there has been a 'sudden, uilusual, 
and unnecessary stopping of such trains, likely to arid ~ r h i c h  do result 
in serious and substantial injuries to employees or passengers thereon.' " 
Hamilton v. R. R., 200 N. C., 543, 15s  S. E., 75. 

The  plaintiff contrnds that  after making the coupling, Peudry walked 
back to the north end of the caboose and gave the batking-up signal 
to the engineer, atid that  he then went into the caboose, set down his 
lanteril and brake stick, and went out on the rear p atform of the  
caboosr to blow the whistle while the train was backing, and that, while 
stairding there in the line of his duty and in obedience to the rules of 
the defetdant, a sudden, violent, unusual and unnecessary jerk was given 
the train and the deceased was thereby thrown off the rear of the 
platform beneath the wheels of the backing train, carry mg the whistle 
with h im as he fell to  his death. 

The defendant asserts that  there was no unusual jerk or morement 
of the train, and that, while certain trainmrn, who were not present 
and knew nothing about the actual facts and circumstances, testified 
that  in their opinion there was an unusual jerk, nevertheless Daniels, 
the head brakeman, who was present and a witness for the plaintiff, 
said: "Nothing unusual happened to call my attention to the fact that  
lie was stopping to pick me up." 

The opinion testimony, stricken out by the trial jud,:e, relating to 
the effect of an alleged sudden reduction of the speed of the train upon 
the rear end or caboose, was competent. I t  is the function of the jury 
to weigh it and say 15-hat it is worth. Tl'ilkinson v. Dunkar, 149 N. C., 
20, 62 S. E., 748; Richardson v .  T.Troodruf, 178 N. C., 46, 100 S. E., 
173. Assuming, however, that there was more than a scintilla of evidence 
of an uilusual jerk of the train, was such jerk the proximate cause of 
the death of Pendry?  Where was Pendry at the time the jerk calrle? 
His  lantern and brake stick wwe in the caboose. No orLe salv hinl on 
the rear of the platform. H a d  lie fallen from the train bcfore the 
jerk ? 
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The general rule of law in determining liability in the Federal 
Courts is  stated in  Atch i son ,  Topeka  & Syanta F e  Railzcsay C'ompuny 
T .  Toops ,  d d m r . ,  281 U. S., 331, 74 L. Ed., 896, as follons: ''But proof 
of negligence alone does not entitle the plaintiff to recover under the 
Federal Employers' Liability Act. The negligence complairied of must 
be tlic. causc of the injury. The jury 111ay not be permitted to speculate 
as to its cause, arid the case must be withdrawn from its consicleration 
unless there is evidence from ~vliicli the inference may reasonably be 
draw11 that the illjury suffered n a s  caused by the liegligent act of the 
cnlploycr. . . . Eve11 though n e  assume that i n  all the respects 
allcged the pctitioi~er n a s  ~iegliger~t, the record does not disclose any 
facts tending to show that tlie negligelice was the cause of tE.2 injury 
a i ~ d  death. . . . T h a t  actually took place can only be surmised. 
TTllether lie was run  down on the track by the first car or lie attempted 
uiisuccessfully to board tlie train on one side or the other or iucceeded 
and ill eithcr case fillally came to his death by falling under or between 
the ruoxing cars is a matter of guesswork." To like effect is the state- 
ment of law in S e t t  I-orl; Central R. R. Co.  v. Ambrose ,  2b0 U. s., 
486, 74 L. Ed., 562, as  folloxs: "The fact of accident carries nit11 i t  
110 preeu~llption of negligence on the part of the employer, and it is 
an  affirmative fact for the i~ l jured  employe to establish that  the employer 
has been guilty of iiegligence-the evidence must point to the fact that  
he nas. And where the testimony leaves the matter uncertain and 
shows that any one of half a dozen things may hare  brought about 
the injury, for somc of -\~liicli the employer is responsible alid for sonie 
of which he is not, it  is not for tlie jury to guess between these half a 
dozer1 causes and find that  the negligence of the employer was the real 
cause, wlieri there is no satisfactory foundation in the testimony for 
that conclusion. I f  the employe is  unable to adduce sufficient e~ idence  
to show negligence on the part  of the employer, i t  is ouly oile of the 
many cases iri which the plaiutiff fails in his testimouy, arid 110 mere 
sympathy for the unfortunate xictim of an  accident justifies any de- 
parture from settled rules of proof resting upon all plaintiffs." 

I n  the case at bar the conductor had directed the deceased to look 
after the rear of the train. The  rules of the company required that he 
slioulcl be on the rear of the train in a "backing-up" operation. The 
law assumes that  an  employee will obey the rules, nothing else appear- 
ing, and that he will exercise in the absence of proof to the contrary, 
due care for his own safety. H e  was last seen alive on the caboose 
when he gave the signal. H e  had been inside the caboose to  set down 
the lantern and brake stick, and, under the circumstances, it  mould 
seem more reasonable to infer that  in executing the orders of his 
superior and in obedience to the rules of his employer, he proceeded 
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to the rea r  of t h e  caboose. S u c h  inference, however, is  not binding upon 
a ju ry  when t h e  jurors  a re  called upon to find the  fitcts fa i r ly  a n d  
reasonably i n  the  light of a l l  t h e  testimony. I n  other  words, was 
P e n d r y  on the  rea r  of the  t r a i n ?  W a s  there a n  " u n u s ~ a l ,  violent a n d  
unnecessary" jerk of the  t r a i n  tha t  threw h im off to  his; d e a t h ?  These 
a r e  controverted questions. 

However, the Cour t  is of t h e  opinion tha t  there was sujficient evidence 
t o  be submitted to  the ju ry  within the  contemplation of t h e  Federa l  rule. 

Reversed. 
STAPY, C. J., dissents. 

SCIIEKCK, J., took no p a r t  in the consideration or decis on  of this  case. 

F R E D  B. WILKERSON v. RIETROPOIJTBN L I F E  IX SURANCE 
COMPANY. 

(Filed 11 July, 1934. ) 
1. Payment A a- 

The possession of a receipt for the payment of m0ne.i is prima facie 
evidence of payment. 

2. Insu~bance E a-Evidence of payment of first premium upon applica- 
tion, ~aesulting in putting insurance in force, held for jury. 

1)efendant insurer's form of application for insurancae had attached 
a t  the bottom by a perforated line, a receipt form for the first f i l l  
premium providing that if the first full premium were paid a t  the time 
of application the policy should be in force from date of application 
if the application were accepted by insurer and the policy issued accord- 
ing to its terms. Plaintiff testified that a t  the time of making applica- 
tion he paid the first full premium with the cash surrender value of a 
lapsed policy issued to him by insurer. At the time of making application, 
insurer's agent had in hand, without the knowledge of plaintiff, a check 
issued by insurer to plaintiff for the cash surrender value of the lapsed 
policy, the check being in a sum in excess of the amount of the first 
full premium on the policy applied for. Plaintiff further testified that  
insurer's agent detached the receipt from the application and delivered 
it  to him, but that plaintiff had lost same. The original application 
produced in court had the receipt detached therefrom. The policy was 
thereafter issued by insurer in accordance with the application, but was 
never delivered to plaintiff. Held ,  evidence of payment by plaintiff a t  the 
time of applying for the policy was sufficient to be subm~tted to the jury 
upon plaintiff's contention that the policy \ \as  in force from that date, 
although there was evidence that insurer's agent thereal'ter delivered to 
plaintiff insurer's check for the cash surrender value of the lapsed 
policy and plaintiff a t  that time gave his check to insurer's agent in 
payment of the first full premium. 
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3. Same: Compromise and Settlement B +Evidence of plaintiff's mental 
incapcity a t  time of alleged settlement held for jury. 

In this action on a disability clause in a policy of life insurance de- 
fendant insurer contended that the policy was never issued and was 
never in force and introduced in evidence a receipt signed by plaintiff 
acknowledging the return to plaintiff of money advanced upon applica- 
tion for the policy, contending it  was refunded because the policy was 
not issued. Plaintiff testified that he did not remember signing the re- 
ceipt, and that a t  the time the alleged receipt was signed he did not 
have sufficient mental capacity to understand the nature of the trans- 
action, and introduced other testimony of his mental incapacity at that 
time. Held ,  whether the receipt constituted a settlement between the 
parties should have been submitted to the jury under the evidence. 

4. Appeal and Error J g- 
Where a new trial is awarded upon certain exceptions, the Supreme 

Court will not consider other exceptions relating to matters which may 
not arise upon the subsequent hearing. 

SCHENCK, J., took no part in the consideration or decision of this case. 

CIVIL ACTIOPI', before Barnhill, J., at  October Term, 1933, of WILSOX. 
On  15 May, 1929, the plaintiff signed an  application for a $5,000 

life insurance policy, to be issued by the defendant company. The 
plaintiff said:  "I was personally acquainted with Mr.  Haskett and Mr.  
Xassey. They were agents for the Metropolitan Life Insurance Com- 
pany in Wilson. I lived in an  adjoining apartment from Mr. Haskett 
in the same house. . . . Mr. Haskett solicited me for insurance on 
several different occasions. . . . I had occasion to see Mr.  Haskett 
and Mr.  Massey in their office on the night of 15  May, 1929. I was 
also to go to their office. After I got to their office I signed an applica- 
tion for a $5,000 life insurance policy with disability. . . . I paid 
the first premium when I signed the application. I paid it with the 
cash surrender value of the lapsed policy. The lapsed policy was with 
the Metropolitan Life Insurance Company and the cash surrender value 
of the lapsed policy was about $10.00 more than the first premium 
on the new policy, which was $35.28, and the cash surrender value was 
around $48.00. . . . I did not sign a paper releasing the cash sur- 
render value of the old policy a t  the time I delivered the old policy 
to the agent, but I authorized them by word of mouth to use it. I was 
examined by Dr.  Bell. I got home around midnight. I told my  wife 
when I got home that I had been in  the office with Mr. Haskett and 
Mr.  Massey and had applied for a life insurance policy of $5,000 with 
disability benefits, double accident and waiver of premium, and that 
in case I became disabled I would draw $50.00 per month. I told her 
that  I had paid the first premium. She asked me where I got the money 
with which to pay it, and I told her I turned in a lapsed policy that I 
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had allowed to lapse when I was in  the army and that i t  had a cash 
surrender value. Mr. Haskett suggested that method of payment. H e  
had sten the old policy. . . . ilfter I had signed the application 
Mr. hiassey gave me a receipt frorn the bottom of the application. I 
have lost the receipt. . . . I read the application before I sigl~ecl 
it. At the time I signed the application there mas a rereipt a t  the bot- 
tom attached by a perforated line, which was torn off after I signed it.  
That  was the receipt g i ~ e n  me. . . . Sonietime before I signed tlle 
application for my nev policy I delivered the old po icy that  had a 
cash surrender value to tlie colilpany. I delivered i t  to Mr. IIaskett. 
I t  was delivered before I signed the application for tlie new policy." 
The copy of receipt form referred to by tlle uitness, was offered 111 

evidence and is  as follows: "Receix ed frorn (tlic 
applicant), dollars on accouut of application made this 
date to the hletropolitan Life Irisurance Company. I f  this sum is equal 
to the full first premium on the policy applied for arid ~f such applica- 
tion is  approved a t  tlie company's home office for tlie class, plan and 
amount of insurance therein applied for, thcn the insurance applied for 
shall be in force from this date, but otheniise no insiirance shall be 
in force under said application unless and uutil a policy has been issued 
and delivered, and tlie full first premium stipulated ill the policy has 
actually been paid to  and accepted by the colnpany during the lifetime 
of the applicaiit. The  above sum shall be refunded if the application 
is declined or if a policy is issued other than as applied for and not 
acceptd  by the applicant." The application signed by the plaintiff 
was produced in  court and the receipt form a t  the botto 11 liad been de- 
tached. Plaintiff testified: "I got a check for the cash :,urrender value 
of the old policy on I 2  September, 1929, on the day I gave to the 
agents of the Metropolitan a check for $33.23. That  l las  in pa jment  
of premium on the policy I am riom suing on. . . A check for 
$44.21 from the Metropolitan Life Insurance Conipany dated 7 Nay,  
1929, was delivered to me on 12 September, 1929. I had to give them my 
check before they delivered this. . . . I did not lanow that this 
check was in  Wilson a t  any time before 12 September. . . . I had 
an  operation for tonsilitis and 1 had an  enlarged bone in my  nose re- 
moved on 20 August, 1929. Both operations were successful. I reported 
back to  work 6 September, 1929, fully recovered. . . . I n  August 
some agent of the company came to me and told me to go back to Dr.  
Bell to be examined. . . . I think it was about the 15th of August. 
. . . The insurance I applied for contained disability benefits of 
$50.00 per month as  long as I was disabled. . . . .Ilso w a i ~ e r  of 
premium arid double accident." 
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There was also evidence that  the defendant had promulgated certain 
rules to  agents soliciting business in 1929 and that  section 413 of these 
rules provided as follows: "The full first premium required by the 
policy applied for should be collected when the application is slgnetl; 
this is, usually, the best time to make the collection. I t  will assure 
acceptance of the policy. As an inducement for the applicant to pay 
the full first premium in  advance, the advance paynient receipt auto- 
matically becomes a "binding receipt," so that if the application is 
officially approved for the class, plan and amount of insurance therein 
applied for, then the insurance applied for will be in force from the 
date of the application," etc. Section 424 of said instructions in force 
a t  the time provided among other things : "If the full first pwmium 
was received ~ v i t h  the application and the insurance issued is exactly 
what was applied for, a d  no material facts were omitted from or mis- 
represented in the application, the policy may be delivered a t  once, re- 
gardless of any change that may have occurred in the health of the 
applicant since the application was written." 

On 15 September, 1929, the plaintiff suffered a stroke of paralysis. 
H e  was operated on on 28 September, and there was testimony that 
during that  period of time "he didn't have any mind at all." Tlle wife 
of plaintiff said:  ' T o r  a period of two weeks after 1 4  October, lie was 
in a dazed coldition all the time. H e  did not know anything. During 
that  time in my opinion he did not kno~v right from wrong, or ai l j-  
thilig." There \+as othcr testimony from neighbors to the same effect. 

C. A. Massey, agent for the defendant, was examined by the plaiiitiff 
as ail adverse witness and testified that he was detached assistant 
manager of the defendant. This  witness said:  "During the summer 
of 1929 I received from the Metropolitarl office a policy of life ill- 
suralice issued to Fred Wilkerson, the insured. . . . Tlle policy 
was issued pursuant to the application and the policy v a s  as applied 
for in the application. . . . I had a check in  the amount of $44.61, 
payable to Fred Wilkerson, which came into this office. I had a con- 
versation with Mr. Wilkerson about the check a t  the time application 
was completed. After the application was completed the matter of 
equity of the check was discussed. . . . I kept the policy in rriy 
possession from the time i t  arrived until 12 September because lie had 
a siege of sickness. I held the policy from the time I received it until 
the tirne I took it u p  with him about an additional examination because 
he mas sick. 1 received the policy in  August. . . . I was ready to 
deliver it on 1 2  September subject to the home office instructions. 011 

12 September he had given me his check. On the date the originnl - 
application was signed I had in my possession at that  time a check from 
the conipany payable to Fred Wilkerson in an amount more than the 
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amount of the premium. Fred Wilkerson did not pay anything on 15 
May, 1929, on account of premium. H e  did not give a check or a note 
or anything of value. I did not give him a receipt showing payment 
in  advance. H e  said that  something is  torn off of the :~pplication, but 
I did not tear it off the application. I t  went to the home office. That  
was attached to it." 

Xo policy was e\-er delivered to plaintiff. Xoreover plaintiff testi- 
fied : '(I don't remember the agents of the Metropolitan giving me $35.25 
on 17 October, 1929, or my  gil-ing them a receipt. I don't remember 
signing that paper. I t  looks like my signature. I t  looks kinder like my 
signature." The receipt was read to the plaintiff and was in  the fol- 
lowing language: "I acknowledge the return to me of the adrance 
payment of $35.25 made to the Metropolitan Life Insurance Company 
on acrount of my application for insurance, upon which the policy 
applied for was not issued." Plaintiff further said:  "I doil't remember 
anybody giving me back any money as a refund of premi.lm on or before 
17 October, 1929. I don't remember seeing Mr. Haskett or anybody 
else during that time. Se i the r  Mr. Haskett nor anybody else paid 
me any money back tha t  I remember from the time I went to Richnlond 
for Thanksgiving. Everything seemed to be a daze--almost like a 
dream. I got sick 15  September, 1929. I completely lost my memory 
about the time I went to the hospital and had an  X-ray  made of my 
head." 

Upon thc conclusion of plaintiff's evidence the trial judge sustained 
a motion of nonsuit and the plaintiff appealed. 

Troy T .  Barnes and Finch, Rand & Finch for plaint(#. 
Smith, TVharton CE Hudgins and Connor & Hill for defendanf. 

BROODEX, J. The facts present two questions of law, to wi t :  
1. Was there any competent evidence of the prepaymcmt of premium 

by the plaintiff upon signing the application on 15 M a j ,  19291 
2. I s  the right of plaintiff to maintain this action 'oreclosed by a 

receipt given the defendant on 17 October, 19291 
The plaintiff applied for a certain sort of policy providing disability 

benefits and waiver of premium. Such a policy was issued and for- 
warded to the agent a t  Wilson, Xorth Carolina, but ne7-er delivered to  
the plaintiff. The  defendant asserts that  such delivery was not made 
because its agents had information that the plaintiff n a s  not in good 
health and required a further physical examination. Hence the de- 
fendant maintains that, as no policy was delivered, the daintiff cannot 
recover. 
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Upon the other hand, the plaintiff asserts that he paid the premium 
a t  the time of signing the application on 15  May, 1929, and that a 
receipt for such payment was detached from the application and 
delivered to him, which he had since lost or misplaced. This receipt 
provided that  if the premium was paid at the time the application was 
signed, the insurance would be in full force and effect from the date 
thereof, if the application was approved, otherwise the insurance be- 
came eflective upon delivery of the policy. What then, is the evideuce 
tending to show payment of premium at the time the application n a j  
signed ? The plaintiff said : ( a )  "I paid the first premium when I signed 
the application. I paid it with the cash surrender value of the lapsed 
policy." (b )  At the time the application was signed on 15 May, 1929, 
the agent for the defendant, unknown to the plaintiff, actually had ill 
hand a check issued by the defendant and payable to the plaintiff for 
$44.21, which was in excess of the premium on the new policy. (c)  The 
plaintiff testified that the agent for the defendant detached from the 
application the receipt and delivered it to him. There mas a perforated 
line separating the receipt from the application and when the original 
application was produced in court the receipt was detached therefrolil. 

The term payment was thus defined in Moore  v. Construction.  C'o., 196 
S. C., 142, 1-24 S. E., 692: "Payment i s  the discharge of a debt by 
the delivery of money or other thing of value; it is the fulfilrnelit of 
a promise or the performance of an agreement. I n  a strict legal sense 
there must be a delivery by the debtor and an  acceptance by the creditor 
of money or its equivalent with intent in whole or in part to pay a 
debt or to satisfy an obligation." 

More than one hundred years ago this Court, speaking through 
R e i d  v .  R e i d ,  13 N .  C., 247, said:  "I think the receipt prima facie 
evidence, that an  account was stated between the parties, and the balance 
of seven dollars then paid. I t  certainly is riot conclusive that full pay- 
ment is made. I t  is not conclusive of anything, . . . not even that 
the seven dollars were paid." To like effect is the declaration in 
K e a t o n  v .  Jones ,  119 S. C., 43, 23 S. E., 710, as follows: But when 
the writing is only a n  acknowledgment of payment or delivery, it is 
only prima facie conclusive, and the fact recited may be contradicted 
by oral testimony. See, also, H a r p e r  v. Dale ,  92 h'. C., 397; S o r w o o d  zi. 
G r a n d  Lodge ,  179 N. C., 441, 102 S. E., 749. Consequently, the posses- 
sion of a receipt for the first premium, nothing else appearing, is prima 
facie evidence of payment. 

While the record discloses that the plaintiff gave to the agent of the 
defendant a check on 1.2 September for $35.29 to pay the premium and 
received a check from the defendant for $44.21; nevertheless, the Court 
is of the opinion that there was sufficient evidence of payment at the 
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t ime t h e  applicatioii  was signed to be submittetl to a - u r g  for  its de- 
terminat ion f r o m  al l  t h e  facts  and  circumstances of th2 case. 

T h e  second question of l aw relates to a receipt whic~h t h e  plaintiff 
gave to  the  agents of defendant on 17  October, 1929, f o r  tlie re tu rn  
of the  p remium amounting to $33.25. T h e  testimony of plaintiff and  
of other witnesses tends to  show t h a t  a t  said t ime the  plaintiff did not 
ha\-e sufficient mental  capacity to understand the  na ture  of the  transac- 
tion. (20ilsequeiltly, tlie question as  to  ~ v h e t h e r  there was a settlement 
betweeu t h r  plaintiff and  the  defendant on 1 7  October, 1929, must also 
be submitted to a jury.  

There a r e  certain other  excrptions i n  the  record whi211 a r e  not dis- 
cussed f o r  tlie reason that  a s  a new t r ia l  is awarded, it is deemed in- 
atlvisahle to debate and decide questions which may nrlver arise a t  a 
f u t u r e  hearing. 

X e w  tr ia l .  

SCHEN(~K, J., took 110 par t  i l l  t he  coilsideration or decision of this case. 

MRS. E X A  CARTER SISSEN, WIDOW OF HARRY E. NISSEX, DECEASED, 
EMPLOYEE, V .  CITY O F  WIXSTON-SALEM, EMPLOYLR, SI LF-IKSURER. 

(Filed 11 July, 1934.) 

I. Master and Scrvant F a-Xature of duties at  time of injury deter- 
mines whether injured person is employee or executive offlcer. 

Whether a n  injured person is an executive officer or an employee within 
the meaning of the Compensation Act, iY. C. Code, 80(31(i), is to be 
dctcrmined by the nature of the act performed by him a t  the time of the 
injury, but mere desultory, disconnected, and infrequent acts of manual 
labor not reasonably required by the exigencies of the situation will not 
classify an executive officer as  a n  eml~loyee in the perfo-mance of such 
acts. 

2. Samt-Dependents of fire chief, killed in collision on way to fire, held 
entitled to comlrensatioll under facts of this case. 

I11 this hearing before the Industrial Commission ther. was e~~idence 
that the fire chief of defendant city was killed in a collision while on his 
way to a fire, that the fire chief in the course of his duties habitually 
did the work of a regular fireman in fighting fires, and that, although 
he \\'as elected for a term of one year by the board of aldermen, he was 
not required to take oath of office or give bond, had no authority to 
employ or discharge firemen, and that a t  all times he was under the 
control, supervision and direction of tlie board of aldermen. Held, the 
evidence was sufficient to support a finding that the fire chief, a t  the 
time of his injury, was an employee of the city within the meauing of tile 
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Compensation Act, it appearing that he did not act purely in ;in ad- 
ministrative capacity even if it bcb granted that he was an elected officer, 
K. C. Code, 8081(i). 

3. Master and Servant F i- 
The finding of the Industrial Commission that a Ere chief of a city, 

at the time of his injury, was an employee of the city, and not an elected 
officer acting in a purely administrative capacity, is conclusive on appeal 
when supported by competent evidence. 

CIVIL a c ~ r o s ,  before Alley, J., at March Term, 1931, of FORSTTIT. 
011  9 Septernher, 1932, tlie hoard of aldermen of the city of Xlnston- 

Salern elected H a r r y  E. Nissen chief of the fire departnieut of said city, 
to  serve for one year, a i d  fixed his salary at $2,892 per annuin. The 
o r d i ~ ~ a l ~ c e  of Willston-Salem then in  force prorided in substance that  
tlie board of aldermen in September of each year should elect a chief 
of the fire department, who "shall hold office for one year or  until 
his successor is  elected and qualified and sllall receive such salary as 
may be fixed by the board of aldermen." I t  was further providcd that 
"the chief of the fire department shall he the commaridir~g officer of the 
department under the supervision of the mayor and fire arid building 
cornnlittee, and sliall be responsible to the board of altlerlrlcn for its 
proper managenlent. The  property of the department shall be in his 
care and for its safety and proper assignment he sliall be directly 
rrspo~lsible to the hoard of aldermen. I t  shall be the duty of the chief 
to see that all rules, regulations and orders prescribed by the board of 
aldermen are proinptly and faithfully respected and obeyed, a r d  ~ i h c ~ l -  
exer any riolation of the same is reported to him or comes under his 
personal obserraticm, he  shall promptly investigate the same and report 
the matter to the board." The chief had authority to suspencl any 
member of tlic department from duty, "but shall immediately report 
such suspei~sion, togethcr with all the facts in the case to the board of 
aldermen for its coilsideration and action." It was the duty of the chief 
to respond to all fire alarms and .'upon arrival a t  the scene of the fire 
a t  once assume comrnaild, taking every precaution for tlie protection 
of life and property. . . . H e  shall not absent himself from the 
city without the ronsent of the mayor or tlie fire and building corn- 
mittee." Certain other duties were i~ilposed upon the chief of the fire 
clepartmcnt, such as nlakilig reports of all fires, furnishing certain in- 
formation v i t h  respect thereto, and to inspect all buildings and premises 
in the city, to see that they are kept free from empty boxes, n a ~ t e  paper, 
ashes, and rubbish "which may be liable to cause or spread fire, and for 
the purpose of remedying any coldition that may in his  opinion be 
liable to cause or spread fire, and to enforce all the ordinances of the city 
relating to the prevention of fires." 
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011 28 November. 1932, there was a fire alarm in Winston-Salem 
and tlie deceased, together with various units of the lire department, 
responded to the call. While the first fire was ill progress another alarm 
was turned in from another part  of the city. Thereupon the chief 
in company with another fireman started to the second fire. and on the " 

way a t  the corner of Sixth and Cherry streets there was a collision 
betwecn the automobile driren by the deceased and a bus, and as a 
result of such collision the deceased was killed. 

A claim was filed with the Industrial  Commission and a hearing held 
on 1 6  June, 1933. Certain testimony was taken at the hearing, and 
this testimony tended to show that  Nissen had been cliief of the fire 
department for more than fourteen years. H e  stayed a t  home par t  of the 
time and a t  the station part  of tlie time, but was on duty practically 
all the time. Jenkins, who had been a member of the fire department 
for fourteen years, said with reference to the duties of the chief: "He 
had to make out his fire reports and looked after buying stuff and 
writing orders axid stuff like that, and write requisitions and emergency 
orders and things like that. . . . When we have a fire we would go 
around orer the building and try to find the cause of t h ~  fire and if we 
couldn't find i t  that  night we would go back the next clay and several 
times we would hare  to make several trips back. H e  did not have a 
stenographer. H e  wrote out his own reports. H e  had a I alarm system 
in the house same as a t  the station. H e  attended fires a t  all times and 
was a good hand. H e  wore the same outfit to the fires as the men wore. 
At night he would wear boots and rubber pants. . . . H e  would 
help just the same as the rest of the boys a d  give ordws what to do. 
. . . Lots of times me and him would go in  and rush the furniture 
to the middle of the room and take thrse top holders and corer them u p  
and I c~oultln't do this by myself. . . . Sometimes ~2 were short of 
nicri a t  meal hours and men would take the hose and rur  off with them 
and maybe leave one man a t  the truck, axid the driver can't connect 
up  by himself and me a i d  him has went and connected u p  with the 
hydrant. . . . I hare  seen him take an axe and bust open some 
doors and an  axesaw and saw off locks. . . . Lots of times 1 have 
seen him chop holes in floors. H e  was a fellow that could stand lots 
of smoke and could go in like that. H e  wasn't a fellow 'hat would sag 
go do something. H e  would say, let's go. . . . Aftw the fire was 
over he would go around and hunt for kerosene rags or rags that ~vould 
cause spontaneous combustion. . . . H e  was on duty all the time." 
A h o t h e r  fireman, testifying for claimant said: "I hare  seen him take 
hold of hose and help get h im to knock down doors and do things like 
that. . . . I have seen him take hold of the hose and help the 
men when they were in a strain." Another fireman, witnecjs for plaintiff, 
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said: "He was always there and looked the place over to see where he 
could locate his men at  and then lots of times he would help the men. 
I have seen him saw off locks, tear down doors, chop holes in the floor, 
and anything that  was to be done. I hare  seen him moving or carrying 
out furniture. I have seen him carry hose. . . . H e  would do any- 
thing that  the men would do." 

The hearing commissioner found as a fact "that the chief of the fire 
department was an  employee as contemplated by the terms of the Work- 
men's Compensation Law, and that his dependents are entitled to re- 
cover." . . . Thereupon an award was made and the defendant 
appealed to the full Commission, which approved the findings of fact 
and award, and the defendant appealed to the Superior Court. 

Certain findings of fact were made by the trial judge. The vital 
finding was as follows : "The court finds as a fact that the said Har ry  E. 
Nissen, although he was elected by the board of aldermen of the city 
of Winston-Salem as chief of the fire department to serve for a definite 
term and for a stated amount of salary, did not act in a purely ad- 
ministrative capacity, and when attending a fire customarily discharged 
the duties of an  ordinary fireman.'' 

From the judgment approving the award of the Industrial Commis- 
sion the defendant appealed to the Supreme Court. 

Manly, Hendren h WombZe for clai~nant. 
Parrish & Deal for defendant. 

BROGDEK. J. Counsel for defendant state in their brief accurately and 
succinctly the questions of law involved, to wit:  

(1) Was the chief of the fire department of the city of Winston- 
Salem, who was killed in a motor vehicle wreck while answering a fire 
call, an employee within the meaning of the Workmen's Compensa- 
tion Law? 

( 2 )  I s  the Supreme Court bound by the findings of the Industrial 
Commission and the Superior Court i n  this case? 

C. S., 8081(i), Michie's Code, 1931, provides: "The term 'employee' 
means every person engaged in an  employment under any appointment 
or contract of hire or apprenticeship . . . ; as relating to muiiicipal 
corporations and political subdivisions of the State the term 'employee' 
shall include all officers and employees thereof, except such as are elected 
by the people or elected by the council, or other governing body of said 
municipal corporation or political subdivision, who act in purely ad- 
ministrative ca~acit ies.  and to serve for a definite term of office." The 
deceased was elected or appointed by the board of aldermen as chief 
of the fire department for the defendant, to hold office for one year, 
or  until his successor is elected and qualified. 
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The defendant asserts that the deceased was an executive officer of 
the city a i d  that  the duties prescribed by ordinance v w e  purely ad- 
ministrative. The statute, supra, withdrew from the operation of the 
compe~isation law all officers of a municipality elected by the council 
or other governing body, . . . who "act i11 purely administrative 
capacities." Obviously the word "purely" i n  its ordinary sense means 
exclusively. N o  precise and invariable defiiiition of the word "ad- 
ministrative" can be given. The meaning given by the s ppellate courts 
and textwriters depends upon the particular facts and circumstaiices 
under review. Black's Law Dic'tionary (3d ed.), p. 59, d&nes or rather 
describes the word "administrative" as "pertaining to administration. 
Particularly, haying the character of executive or millisterial action. 
I n  this sense, administrative functions or acts are (list nguishecl from 
such as are judicial," etc. The  Michigan Court in Peop le  1 % .  S a l s b u ~ y ,  
96 N. W., 936, says: "The term 'administration' is  also co~lventiolially 
applied to the whole class of public functio~iarics, or those in charge of 
the management of the executive department. Jlechem, in his work on 
Public Officers (section 655), makes the following statement: 'This 
class of officers is kliowr~ by different names. They are sonietimes 
called (executive officers,' sometimes ' admi~~ i s t r a t iv~ , '  sometimes 'riiin- 
isterial,' and with slight shades of distinction; but for ro ~ ren ience  sake, 
arid as niay properly be done, they will all be treated iere under the 
general heading of 'ministerial' officers, and there mill be included all 
officers whose duties are wholly or chiefly ministerial." :see, also, S t u t e  
u. Loechner ,  59 L. R. A, 915. McQuillin in his work on Muiiicipal 
Corporations (2d ed.), Vol. 2, p. 38, quotes J u d g e  C'ooley, as  follows: 
"The officer is distinguished from the employee in the greater im- 
portanc.e, dignity and indepeildence of his  position; i11 being required 
to  take an official oath, and perhaps give an  official bond; in the liability 
to be called to account as a public offender for rriisfeasancc or non- 
feasance in office, and usually, though not necessarily in the tenure of 
his position." 

So far  as  the record discloses the deceased took no oath of office, gave 
no bond, had no authority to employ or discharge firemen, and was 
apparently remorable by action of the board of aldermen. Moreover, 
he was subject a t  all times to the control, supervision a i d  direction of 
said board. Indeed, he could not go out of town without the "consent 
of the mayor or the fire and building committee." I t  would seem that 
the position of the deceased was in the nature of a foreman of the  
fire department or head firemari for the city of Winston-Salem. 

Assuming, however, that Xisseri was ail officer, did lie ptrform '(purely 
administrative acts 2" 
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The evidence discloses that  the deceased custon~ari ly and habitually 
performed the duties of fireman, or as  one witness declared, "he was a 
good hand. . . . H e  would help just the same as the rest of the 
boys." 

The  "dual-capacity7' doctrine has been adopted in  determii~irig the 
rights of the pa&es-in compensation cases: "that is to say, that execu- 
tive officers of a corporation will not be denied compensation merely 
because they are executive officers if, as a matter of fact, a t  the time 
of the in jury  they are engaged in performing manual labor or thc 
ordinarv duties of a workman. Hence. one of the fundamental tests 
of the right to  compensation is not the title of the injured person, but 
the nature and quality of the ar t  he is  performing a t  the time of the 
injury." fledges c. i l lortgage C'o., 201 N. C., 701. Of course, all of 
these principles must be construed and considered in the light of reason 
and common sense. Obviously the mayor of a city would riot become 
an employee merely because he  occasior~ally picked up a piece of hose or 
occasioiially used a shovel or mattock when ill the presence of a street 
force. Desultory, disconnected, infrequent acts of manual labor per- 
formed by a n  administrative officer and not reasonably required by the 
exigencies of the situation, would not classify such officer as a workmall. 

However. in the case a t  bar a consideration of the limited discre- 
tiori arid power of the chief of the fire department and the fact that 
he customarily and habitually performed the duties of ordinary firemen, 
and that  the very nature of liis employmel~t apparently required such 
work upoil his part, lead the court to the conclusion that the deceased 
did not  "act ill purely ndmiriistrative capacities," a i ~ d  the award ih 
approved. 

111 aiisner to the second questioli of law propounded, it is sufficient to 
observe that both the Supreme and the Superior courts are bound by the 
findings of the Iriclustrial Cornmissiol~ where there is any competent 
evidence to support such findings. Of course, if the facts are admitted 
and only one iiifereiice could be reasonably draw11 therefrom, such facts 
present a pure question of law; but in the case at bar the chief of the 
fire department acted in a supervisory capacity, and also as a worknian. 
Both the Industrial Commission and the trial judge found, upon compe- 
tent evidence, that the deceased was an employee within the rneariil~g 
of the Cornpensation Act, and such fillcling so made is conclusive. 

Affirmed. 
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TRUST Co. v. PEIARR ESTATES, IXC. 

VIRGINIA TRUST COhIPANY, TRUSTEE, ASD OTHERS, v. PEMRR ESTATES, 
ISCORPORATED, AND OTHERS. 

(Filed 11 July, 1931.) 

Pleadings D k c o m p l a i n t  i n  th i s  ca.se held not subject to demurrer  fo r  
misjoinder of parties a n d  causes. 

Plaintiffs, the trustee, and holders of bonds secured b) a deed of trust, 
brought action against the corporate maker of the bonls to recoyer on 
the bonds and have the lands sold, alleging default in ,,ayment of prin- 
cipal and interest, and against the living individual guarantors of pay- 
ment of the bonds and the executors of the decease1 guarantors of 
payment, to recover on the contract of guaranty, alleging that  the sale 
of the lands would not bring sufficient money to pay principal and 
interest on the bonds, and against a corporate guarantor of the interest 
on the bonds and taxes against the land, alleging intfrest due on the 
bonds and taxes due against the lands, and against the trustees and 
beneficiaries in certain deeds of trust executed by certain of the individual 
guarantors of the bonds, alleging that certain of the guarantors had 
exrcuted the deeds of trust when insolvent to secure preexisting debts. 
and that the property conveyed was practically all the property owned 
by said guarantors, and that  the trustees in  the deeds ?f trust had not 
complied with the provisions of C .  S., 1610. Held, the complaint stated a 
cause of action against each of defendants, and the caur~es of action are  
so related that  the complaint is not subject to demurrer for misjoinder 
of parties and causes. 

CLARKSOK, J., not sitting. 

SCHENCK, J., took no part in the consideration or decision of this case. 

APPEAL by  certain defendants  f r o m  Hill, Special Judge, a t  October 
Term, 1933, a n d  by other defendants  f r o m  Stack, J., a t  F e b r u a r y  Tern], 
1934, of MECRLEKBURG. Affirmed in both appeals. 

T h i s  is a n  action t o  recover judgment on  71 bonds, each f o r  the sum 
of $1,000, which were executed by t h e  defendant, P h a - r  Estates, I n -  
corporated, and  which a r e  now held and  owned by t h e  slaintiffs other  
t h a n  the  Virginia  T r u s t  Company, t rustee;  to foreclol3e the deed of 
t rus t  x+hich mas executed by the  defendant, P h a r r  Estates, Incorporated,  
t o  the plaintiff,  Virginia  T r u s t  Company,  trustee, and  by which the  
said bonds a r e  secured; and  f o r  other  relief, on the  facts alleged i n  the 
complaint,  as  against the  defendants other t h a n  the Phar r  Estates, 
Incorporated.  

T h e  action was first heard  by  Special  J u d g e  Hi l l ,  a t  October Term,  
1933, of the Superior  Court  of Necklenburg County or1 demurrers  to  
the complaint filed by the original defendants. T h e  demurrers  were not 
sustained, and  the  demurring defendants  excepted a n d  appealed to  the  
Supreme Court .  
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Pursuant to the order made by Judge Hill,  summons was issued 
in the action, and duly served on the additional defendants. 

The action was then heard by Judge Stack, a t  February Term, 1934, 
of the Superior Court of Mecklenburg County, on demurrers to the 
amended complaint filed by the additional defendants. The  demurrers 
were not sustained and the demurring defendants excepted and appealed 
to  the Supreme Court. 

John M .  Robinson and Hunter N .  Jones for plaintifs. 
Whitlock, Dockery & Shazc for defendants, Pharr Estates, Incorpo- 

rated, Edgar Pharr and TI'. H .  Pharr, executors of TI'. S. Pharr, de- 
ceased, Edgar W .  Pharr, TV. H .  Pharr, Julia Pharr, Mary E .  Plmrr, 
R .  A .  Dunn, Commercial Sational Bank of Charlotte, S. C., frustees 
of Ernest Spring Pharr, and American Trust Company. 

Pharr & Bell for defendants, W .  B .  XcClintock, trustee and Charlotte 
Sational Bank. 

Stezcart & Bobbitt for defendants, J .  M. Trotter, trustee, Gurney P .  
Hood, Commissioner of Banks, ex rel. Independence Trusf  Company, 
and Zelda A. Hood, executrix of Mr. L. Hood, deceased. 

CONKOR, J. The facts alleged in  the complaint and admitted by the 
demurrers in this action are as follows: 

On 1 October, 1927, the defendant, P h a r r  Estates, Incorporated, for  
value received, executed and delivered seventy-five bonds, each ill the 
sum of $1,000, all bearing interest from date a t  the rate of six per 
cent per annum, payable semiannually. These bonds are payable to 
bearer, and were due on 1 October, 1932. Four  of said bonds were paid 
a t  matur i ty ;  the remaining seventy-one bonds are now held and owned 
by the plaintiffs other than the Virginia Trust  Company, trustee. There 
is due on each of said bonds the sum of one thousand dollars, with 
interest from 1 October, 1938. 

Fo r  the purpose of securing the payment of said bonds, when they 
should become due, the defendant, Pha r r  Estates, Incorporated, on 1 
October, 1927, executed a deed of trust by which it conveyed to the 
plaintiff, Yirginia Trust Company, trustee, certain lots, parcels and 
tracts of land fully described in said deed of trust, and located in 
Mecklenburg County, Kor th  Carolina. This deed of trust was duly 
recorded in  the office of the register of deeds of Mecklenburg County. 
The  property conveyed by the said deed of trust is not sufficient in 
value to secure the payment in full of the bonds now held and owned 
by the plaintiffs, and if and when the same shall be sold under the 
power of sale contained in the deed of trust, or under a decree of fore- 
closure, the proceeds of the sale will not be sufficient to pay the said 
bonds and accrued interest. 
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Contempora~~eously with the execution of the said bonds, to wi t :  
on I October, 1927, and prior to  their delivery, W. S. Pharr ,  now 
cleceasd, arid the defendants, W. H. Pharr ,  Edgar W. P iarr, and Mary 
E. Pharr ,  jointly and severally, and in writing, guaranteed tlie payment 
of each of said bonds, both as to principal and intemlt, as the same 
should become due, and expressly waived demand for p-tyrnent, protest 
for ~ioripayinent, or notice of dishonor, agreeing to remain bound under 
their guarantee, notwithstanding any extei~sio~i of timl: for payment, 
which might be granted by the holder or holders of a n j  of said bonds. 
W. S. Pharr ,  one of the said guarantors, died or1 I1 Yovember, 1932, 
h a ~ i r ~ g  first made and published his  last will and testanient, which has 
been duly probated and recorded. T h e  defendants, W. H. P h a r r  arid 
Edgar W. Phnrr,  were duly appointed and have duly qualified as 
rxecutors of the said W. S.  Pha r r ,  deceased. The tlel'endants, Ju l ia  
Pha r r ,  his wife, arid W. H. Pha r r ,  Edgar  W. Pha r r ,  Ernest Springs 
Pliarr  and X a r y  E. Pharr ,  his  children, are tlie devisees and legatees 
named in the last will and testament of W. S. Pliarr .  The drfendants, 
R. -1. Dunn and Commercial National Bank of Charlctte, N. C., are 
the trustcw of Errlest Springs Pha r r .  

,llso, coi~tempora~~eously with the execution of said bonds, to wit, 
on 1 October, 1927, .and prior to their delivery, the d(xfendai~t, Inde- 
pentlence Trust Conipaiiy of Charlotte, N. C., for valu,. received, and 
in writing, guaranteed the prompt payment of the inte~.est on each of 
saitl bonds, as the same should become due, and also the prornpt payment 
of all taxes leried on the property conveyed by the said deed of trust, 
during the period from the date of said bonds until i heir maturity. 
There is now due not only the interest on said bonds f -om 1 October, 
1932, but also as taxes levied on said property for the year 1932, the 
sum of $642.13. 

011 1 August, 1931, the defendants, W. XI. Pl iarr  :tnd Edgar TiT.  
I'liarr, executed and delirered to the defendant, W. 13. McClintock, 
trustee, a deed of trust, by which they conveyed to the said trustee, a 
certain tract of land fully described in said deed of trust, and locatrtl 
ill hlec~klenburg County. This deed of trust was duly recorded in the 
office of the register of deeds of 3Iecklenburg County, and purports to 
secure certain prcesisting indebtedness of the said W. H. Pha r r  and 
Edgar TT'. P h a r r  to the defendant, Charlotte Satiol ial  Bank. Both 
W. H. P h a r r  and Edgar W. P h a r r  were insolvent a t  the date of the 
execution of said deed of trust. The  property conreyed hy said deed of 
trust, was practically all the property then owned by the said Mr. EL 
Pha r r  and Edgar W. Pharr .  The  defendant, W. El. McClintock, 
trustee, in saitl deed of trust, has not complied with statutory pro- 
visions applicable to a trustee in a deed of assignment lly a debtor for 
the benefit of creditors. 
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011 1 Octohcr, 1932, W. S. Pl ia r r ,  one of tlir guaran tors  of the  pay-  
meilt of the boilds now hc,ld alld o n ~ l e t l  by the l)laiiltiffs, esecutcd and 
cleli~ (.red to the tlefcntlailt, J. 11. Trot ter ,  trustce, three deeds of t rust ,  
lq whlcli he conrcyed to the said trustce certain t racts  or parcels of 
lalit1 ful ly  tlesrribcd ill said clectls of trili t  and located i n  Mecklenburg 
C'oullty. These deeds of t rust  n r r e  duly rerordecl i n  the ofice of the 
r ty i i t c~r  of deeds of Xe(~l i le1l l r~rg ('aunt\, a i ~ d  purported to  secure the 
p a y m r ~ l t  of c ~ r t a i n  p r e e x ~ i t i ~ i g  debts of the sail1 K. S. P h a r r ,  to  the 
tlef(wtlanti, Illdel~eiicleil~e Trnat  C'olnpany of Charlotte, N. C., Conmler- 
cia1 Xl'ilt~onal B a n k  of Cllarlottr,  N. ('., A h l e r i c a n  T r u s t  ( 'on~pnriy of 
Charlotte, S. C., nntl Carme1 C'rcdit Vniou, am1 also to  Mr. L. IIootl, 
\ \ho  l la i  sillre tl~cti .  T h e  deferidant, Zclda ,I. Hood, is the e s e r u t r i s  of 
tlie said TIv. L. EIood, deceawd. At  the date  of the  execution of said 
drcds of trust,  W. S. I 'ha r r  was inaolrel~t .  T h e  property caonrcyd hy 
said cleeds of t rust  \ \ as  practically al l  the property then onncd by the 
s l id  Mr. S. Pl la r r .  T h e  d c f e n d a ~ ~ t ,  J .  31. Trotter ,  trustee ill bait1 deeds 
of t rust ,  has  not complied wit11 s tatutory 1)ro.l-isions applicable to a 
trustee ill a deed of assigilmciit by a debtor fo r  the benefit of his 
creditors. 

Since the institution of this ar t ion,  the  Indepenclence Trus t  Conipaliy 
of Charlotte, h a s  closed its doors and ceased to do business, hecause of its 
i~~solvel lcy.  I t s  assets a r e  non i n  the  posse.;sion of the defendant, Gurney  
P .  Hood, C'ommissioner of 13anks, f o r  liquitlatior~ as  provided by statutc. 

These facts  a r e  suffirient to  comti tute  a cause of action, certainly 
as  against the tlcferlda~it, P h a r r  Estates, Incorporated,  on r\hicll the  
plairitifl's a re  entitled to t h e  relief demanded i n  the  complaint a s  
against this defendant. 

T l ~ c y  a r e  sufficient also to constitute a cause of action a s  against the 
tlefendants, W. H. P h a r r  and  E d g a r  W. P h a r r ,  executors of ITT. S. 
I'harr, deceased, and a s  a g a i m t  these defendaiits, individually, or1 their  
guarantee of prompt payment of said bonds, a t  maturi ty ,  both as  to 
pr incipal  and interest. 

They  a re  suficieiit also to  constitute a cause of action as  against the 
deferldaut, I i~dependence T r u s t  Conlpany, on i ts  guarantee of p rompt  
payment of interest on said bonds, and  of taxes levied on the property 
conveyed by the  deed of trust,  by which the said bonds were secured. 

On these facts  the deeds of t rus t  which mere executed by the  de- 
fendants, W. H. P h a r r  and  E d g a r  W. P h a r r ,  to the defendant, W. B. 
XcClintock, and  by W. S. P h a r r ,  to the defendant, J. M. Trot ter ,  a re  
assignments f o r  the benefit of all  the creditors of the grantors, and a r e  
void, because of the  fai lure  of t h e  trustees i n  said deeds to  comply with 
s tatutory provisions applicable to such assignments. C. S., 1610. Odom 
v. Clark, 146 N. C., 544, 60 S. E., 513. T h e  facts  alleged i n  tlie com- 
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plaint and admitted in the demurrers are sufficient to cc~iistitute causes 
of action against the trustees in said deeds of trust, arid as against the 
defendants who are secured by the same. 

These causes of action are so related to each other that the complaint 
is riot subject to demurrer for improper joiiider of either causes of action 
or parties. 

The  demurrers were properly overruled. The  judgments to that  
effect are 

dfiirmed. 

CLARI~SON, J., not sitting. 

SCHEXCK, J., took no part ill the consideration or decision of this case. 

GHAT B. SULLIVAN r. BARNWELL BROTHERS, IXCORPOKATED. 

(Mled 11 July, 1934.) 

I h  THIS cause a motion was duly made in the Supreme Court for a 
new tr ial  for newly discovered evidence. 

Upon a careful examination of the record supporting said motion, 
the Court is  of the opinioii that a new tr ial  should be granted in this 
cause, and it is  so ordered. 

BROGDEK, J., fo," the Cou)'t .  

LAWRENCE R E E D  v. LAVENDER BROTHERS E T  AL. 

(Filed 28 February, 1934.) 
Master and Servant F i- 

An award of the Industrial Commission is conclusive and binding as 
to all questions of fact when supported by sufficient, coml~etent evidence, 
N. (1. Code, 8081(ppp), and neither the Supreme Court n3r the Superior 
Court can consider the evidence for the purpose of detern~ining the facts 
on appeal. 

APPEAL by defendants from Sinclair, J., at  September Term, 1933, 
of ROBESON. 

Proceeding under Workmen's Compensation Act to determine liability 
of defendants to dependents or uext of kin of Lawrence 13eed, deceased 
employee. 
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From a n  award by the hearing commissioner, which was adopted and 
approved by the full Commission, and affirmed on appeal to the Su- 
perior Court, the defendants again appeal. 

Johnson  & Floyd  for plaintif f .  
Ralph V .  Kidd for defendants .  

PER CURIAJI. The award was properly entered upon the facts found 
by the hearing commissioner, later adopted and approved by the full  
Commission, as they are  amply supported by the evidence. 

I t  is well settled that the award of the Industrial Commission is 
"conclusive and binding as to all questions of fact," if supported by 
sufficient competent evidence. N. C. Code, sec. 8081(ppp) ; Clark  u. 
W o o l e n  Mil ls ,  204 N .  C., 529, 168 S. E., 816; N a s s e y  v. Board  of 
Educa t ion ,  204 N .  C.,  193, 167 S .  E., 695; K e n a n  v. ~Ii'otor Co., 203 
N .  C., 108, 164 S. E., 729. Indeed, neither this Court nor the Superior 
Court, 011 appeal from a n  award of the Industrial Commission, can 
consider the evidence and determine therefrom what the facts are. 
This is a matter exclusively for the Industrial Commission. Ussery  z.. 
C o t t o n  Mil ls ,  201 N. C., 688, 161 S. E., 307. 

Affirmed. 

JOSEPHINE McMILLAX, ADMINISTRATRIX, V .  A. $. H. FLYING 
SERVICE ET AL. 

(Filed 28 February, 1934.) 

APPEAL by plaintiff from M c E l r o y ,  J., at  August Term, 1933, of 
BUNCOMBE. 

Civil action to recover damages for death of plaintiff's intestate, 
alleged to have been caused by the negligence of the defendants. 

The corporate defendant operates an  airport near Fletcher, N. C. 
T.  J. Roberts is president and acting manager of said corporation. 

On 3 May, 1931, Graham Gardner, a licensed pilot, rented a plane 
from the corporate defendant, as he had previously done on a number 
of occasions, and started on a pleasure flight with plaintiff's intestate 
and another friend. They flew over the surrounding country, and dur- 
ing the t r ip  fell near Fletcher, and all three were killed. 

A separate issue of negligence was submitted to the jury with respect 
to each defendant and answered in  the negative. 

From the judgment entered on the verdict, the plaintiff appeals. 
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Claude L. Love, Oscar  Stanton, A. Hall Johnsfon citld Emmet t  T .  
W i l s o n  for plain tiff. 

C'athey & Ncfiinney and R. R. 1Tril1iams for de fendan f s .  

PER C ~ R I A M .  Co~irediilg, without deciding, that t h ~  eridence was 
sufficient to carry the case to the jury, we have discovered no ruling 
or action of the tr ial  court upon which the verdict can be disturbed 
on plaintiff's appeal. The  judgment will be upheld. 

No error. 

L). R. ANDREWS v. KATIONAL OIL COMPANY. 

(Filed 28 February, 1934.) 

,\PPEAL by defendant from Rarnhill, J., at  Xovembc~r Terin, 1931, 
of EDGECOMBE. NO error. 

The action was instituted to  recover damages suffered by plaintiff 
in the sale of gasolinc by reason of a leak or concde t l  defect in the 
underground tanks. 

The  following is i n  substance the appellai~t's statemeut of the facts: 
The  plaintiff was engaged from October, 1930, to Marc'h, 1932, as ail 
operator of a filling station owned by the defendant and purchased 
gasoliiie from the defendant and stored it ill u l idergrou~d tanks owned 
by tlie defendant. These tanks were col~ilected by pip1.s with pumps 
abore ground and from these pumps plaintiff sold gasdine a t  retail. 
About December, 1930, plaintiff discovered that  he wat; losiiig llioney 
and attributed his loss to the possibility of a leak in the underground 
equipment. H e  mentioned this fact to an  agent of the defendant ~ ~ a i ~ i e d  
Blantoti, arid Blanton told him that  tlie equipment was ill good coiidi- 
tion arid there could not be a leak, a i d  suggested t h a ~  the apparent 
shortage of gasoline might be due to the plaintiff's fault:; records. The 
plaintiff continued in possession of the filling station and subsequently 
made similar romplaiiits to Blantori, receiring substantially the same 
answer, and finally Blanton told plaintiff that if he coiltiiluecl to com- 
plain, the station would be taken from hiill. Blanton l ~ f t  the employ 
of the company about March, 1931. Thereafter and until March, 1932, 
the plaintiff made no complaint to any agent of the defendant, although 
he saw them sereral times a week when deliveries of gasoliiie were made. 
I n  March, 1932, plaintiff meiitioned the possibility of a leak to de- 
feiidant's agent, Lee, and immediately an  investigation was made by the 
defendant, a leak discovered and repaired. It was contcwded that the 
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plaintiff kept no record of his purchases and sales of gasoline in order 
to ascertain any shortage; that  up  to March, 1932, plaintiff made no 
check of the equipment and did nothing to a s c e r t a i ~ ~  whether a leak 
existed or not. I n  March, 1932, plaintiff kept an accurate check of the 
purchase and sales of gasoline, and discovered a loss of 349 gallons 
during said month. 

The issues were answered as follows: 
1. Did the defendant, without knowledge of the truth or falsity 

thereof, give plairitiff assurance that there was no latent defect ill the 
gasoline storage tanks or pipes used in conr~ection therewith furnished 
plaintiff for use in the sale of gasoline as alleged? Answer: Yes. 

2. Was there a latent defect tlierrin? Answer: Yes. 
3. Did plail~tiff in good fai th under a mistake of fact iildnced by said 

assuralice pay defeidant for gasoline that was lost on account of said 
defect 2 Answer : Yes. 

4. What amount, if any, is plaintiff entitled to rccover for the 
g a s o l i ~ ~ e  so lost? Answer: $1,013.17, and interest from 6 July, 1931, 
at 6 per cent. 

Judgment for plai i~tiff ;  appeal by defendant. 

Gi/liarn d Bond for appe l lan f .  
Ba t t l e  d Winslow for a p p l l r ~ .  

PER C ~ R I A X .  This case was formerly before the Court on a dc- 
murrer to the complaint, 204 K. C., 268. The demurrer Tvas overruled 
arid it was held that tllc complaint states a good cause of action. Thc  
case was subsequently tried and judgment was awarded the plaintiff. 
The defeiitlant now conte~ltls that i t  was entitled to a nonsuit 0x1 the 
ground that there was a varialice between the allegations ill the com- 
plaint arid the eridence offered at the trial. We are of opinion that the 
evidence is sufficient to sustain the allegatioi~s and that  the motior~ for 
nonsuit was properly denied. 

The issues submitted to the jury sufficiently presented. the merits of 
the contro~-ersy arid ill dec.liiliug those tendered by the defc~ictant thc 
court made no error. 

The defendailt requested an  imtruct io~i  that  there n a s  I I O  evidence 
of the plaintiff's loss prior to 1 Xarch,  1932, or that  the evidence to 
this effect was conjectural, but an  inspectiori of the testimony reveals 
e d e n c e  which was properly left to the determination of the jury. 
We find 

S o  error. 
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IiE1,LET E. B E N N E T T  ET AL. V. MORTGAGE SEI:TICE 
COHPORATIOS ET AL. 

(Filed 28 February, 1934.) 

Mortgages H +Foreclosure is properly restrained to hearing when bona 
fido controversy exists as to whether note is due and the amount 
thereof. 

Where it appears from verified pleadings that there is a bopla fide 
controversy betweeu the parties as to nhrther the note secured by t11~ 
inoltyage is due, and if clue by reason of default in the payment of 
iustallmcnt~ thereon, ;IS to the amount clue, the mortgagor's order tempo- 
rarily restraining tlie foreclosure of the mortqage is l t r o ~ e r l ~  continued 
to the fiual Ilearing, without prejudice to the  ricl~t of tliv mortgagees to 
more for the appointment of :I receirrr. ('. S., h 3 .  

, ~ ~ T E A I ,  by defendants from -4lley, .I., at Chaulbers, i ~ r  FrarMiii, 
N. C'., 011 28 November, 1933. From SWAIA. ,iffirmetl. 

This action was begun ill tlie Superior Court of Sw~.:iin County to 
restraiii the defei~dants from sellirig ui~tler the power of sale coiitai~ietl 
ill a d e d  of trust executed by tlie p l a i ~ ~ t i f f s  the land deswihed therein, 
for an a i m u ~ ~ t i ~ i g  to dctermir~r. the amount due on the notes securcJ 
by said decd of trust, and for other r e l i ~ f .  

The  actioii n a s  heard 011 the m o t i o ~ ~  of the defendants tliat the 
temporary restrai i~ing order issued ill the action lue tiissolred. The  
niotioii was rlc~iied. 

From judgment conti~iuing the temporary restrailiiilg order to the 
final heari i~g,  the d c f e ~ i t l a ~ ~ t s  appealed to the Supre~iie C'ourt. 

PEE CI  RIAAI. I t  appears from the verified pleadings in this action 
tliat there is a bona fide coiitrowrsy between tlie parties (1)  as to 
whether the notes executed by the plaintiffs and secureJ in the deed 
of trust contailii~ig the power of sale under which the defendants have 
advertised the land described thereill for sale, are now dile, and (2)  if 
said i~otes are now due, because of default by plaintiffs ill paying in- 
stalline~its thereon, as to the amount now due on said i~ote.  Fo r  this 
reason, tlie temporary restraining order was properly cor~tiliued to the 
lieariiig. Parker CO. u. Bank,  200 N. C., 441, 157 S. E . ,  419. 

The validity of chapter 74, as amended by chapter 525, Public-Local 
Laws of North Carolina, 1933, is not presented by this appeal. 

The judgmelit is  affirmed without prejudice to the right of the 
clefenda~~ts to move for the appointment of a receiver in this action, 
as provided by statute. C. S., 839. 

,Ifirnied. 
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H. F. WALLS ET AL. V. MERCHANTS FIRE ASSURAR'CE CORPORATION 
O F  NEW YORK AND ROYAL I S S r R A N C E  CORlPAR'P O F  LITERPOOL.  

(Filed 28 February, 1934.) 

Reformation of Instruments -4 d: Insurance E c-Policy may not be re- 
formed solely for mistake of draughtsman in omitting mortgagee 
clause. 

A mortgagee is not entitled to a reformation of a policy of fire insurance 
after the happening of a fire covered thereby, merely upon the finding 
of the jury that the standard mortgagee clause was omitted therefrom 
by mistake of the draughtsman, where there is no allegation that the 
clause was fraudulently omitted from the policy, nor evidence of mutual 
mistake, or mistake on one side and fraud on the other. 

APPEAL by Royal Insurance Company of Liverpool from Barnhill ,  J., 
at  October Term, 1933, of WILSOK. 

Civil actions to recover 011 two fire insurance policies, consolidated 
by consent and heard together as both policies cover the same property. 

On 14 Sovember, 1929, the Royal Insurance Company of Liverpool 
issued to the plaintiff, H. F .  Walls, a fire insurance policy in the sum 
of $5,000 on a one-story frame building or dwelling in the town of 
Ti lson,  with the usual provisions of avoidance in case of ownership 
other than sole and unconditional, or commencement of foreclosure pro- 
ceedings under any mortgage or deed of trust, or the existence of other 
insurance, etc. Said policy contains 110 Xew York Standard Mortgagee 
Clause, though W. A. Finch, trustee, held a deed of trust on the property 
at the time of the issuance of this policy. The life of the policy was 
three years. 

On 15 April, 1932, the Merchants Fi re  Bssurance Corporation of Kew 
York issued to the plaintiff, H. F. Walls, a fire insurance policy in 
the sum of $4,000 on the same dwelling, with the usual provisions of 
avoidar~ce in case of ownership other than sole and unconditional, or 
commencement of foreclosure proceedings under any mortgage or deed 
of trust, or the existence of other insurance, etc. To this policy was 
attached as a rider the New York Standard Mortgagee Clause in faror  
of W. A. Finch, trustee, as his  interest might appear. 

The  property was destroyed by fire 13 June,  1932. 
On the hearing, i t  appearing that the owner, H. I?. Walls, was not 

entitled to recover under either policy by reason of the avoidance rlause 
contained therein, the cases were nonsuited as to h im;  liability under 
the New York Standard Mortgagee Clause to W. A. Finch, trustee, was 
not contested by the Merchants Fi re  Assurance Corporation, leaving 
the following a s  the only issue for the jury to determine: 
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"Was t h r  B c m  P o r k  Standard Mortgagee Clause omitled from policy 
Xumbw 3171, issued by Royal Insurance Company of Liverpool, by 
mistake of the draftsman, as alleged?" 

The  jury auswered the issue ill the affirniatire, arid from tlie judgment 
r e n d e r d  thereon, tlie Royal Insurance Company of Liwrpool, appeals, 
assigning errors. 

Finch, Rand & Finch for plaintijf Ti'. A. Finch ,  f m s f c e .  
Xann ing  & N a n n ~ n g  for tlrferldnnf Royal  Insura?tc~ ( 'ompany  of 

L i u e ~ p o o l .  

PER CTKIAM. The  case is controlled by the decision in W e l c h  7.. Ins. 
C'o., 196 N. C., 546, 146 S. E., 216. There is no allegation that the 
New York S t a ~ ~ d a r d  Mortgagee Clause was fraudulently omitted from 
the policy issued by the Royal Insurar~ce  Conipauy of Liverpool, nor 
is  there any evidr~ice of a mutual  mistake, or riiistake 011 one side and 
fraud oil the other. The  appellant's rnotio~l to noi~suit  should have been 
allowed. 

Reversed. 

H. F. IPLET(.'HER A K D  DOLLY F. FIXTC'HICR v. GEORGE PARLIEII, 
MRS. C.  E. PPRI,IEB, D. J. B I i 0 0 I i S H l I i E ,  S. V. TOXLISSON, AIRS. 
N. S. FOR1,:STER ASD BUSTER FORESTER, HEIRS AT 1 , ~ ~  OF N. S. 
FORESTER. 

(Filed 21 AIarcll, 1931.) 

AYPEAL by D. J. Brookshire and others from Finley,  J . ,  at  October 
Term, 1633, of WILI~ES.  New trial. 

On 2 May, 1928, George Parl ier  executed and delivered to the plain- 
tiffs a promissory note in  the sum of $2,000, which was endorsed by 
S. V. l'omliiisori, C. E. Parl ier ,  I). J. Brookshire, and A .  S. Forester. 
The  note was payable twelve months after  date. I t  is  alleged tha t  before 
i t  became due S. S. Forester died; that a t  its maturi ty it was r e ~ ~ e w e d  
for a period of twelve months, Buster Forester and Addi,, V. Forester, 
heirs of X .  S. Forester, signing the renewal as endorsc>rs; and that  
before the  maturi ty of this note C. E. Parl ier  died, a d  hi3 widow, Mrs. 
C. E. Parl ier ,  paid $500, which was duly credited. The  following is  
the note on which this suit was instituted: 

"$1,500. F o r t h  Wilkesboro, N. C., 2 June,  1930. 
Twelve 111011th~ af tw date I promise to pay to H. F. Fletcher and 

wife, Dollie F. Fletcher, or order, at  the Bauk of Xortli Wilkesboro, 
Nor th  Wilkesboro, N. C., fifteen hundred mid no/100 dollars from 
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date, fo r  l-alue recriretl, with interest f r o m  date  a t  six per cent per  
annum. Protest,  presentlllent, notice of dishonor alld extensioli of t ime  
of payment  waived by all  par t ies  to this  note. 

(Signed.)  Geo. S. Parlier." 

T h e  endorsers a re  S .  V. Tomlinson, D. J. Brookshire, Buster  Forester,  
,iddie V. Forester,  X r s .  C. E. P:wlier, ('Buster Forester and  Addie V. 
Forester s i g l ~ i n g  as heirs a t  l aw of S. S. Forester i n  reriewal of th i s  
liote and  liable only to the e s t e i ~ t  that  N. S. Forester would have been 
liable if living." 

Bustcr  Forester,  Addic V. Forester,  a d  1). <I. U r o o k ~ l l i r ~  pleaded 
usury. T h e  plailitiffs denied the  allegation of usury and  pleaded the  
two-year s tatute  of limitations. 

T h e  ju ry  rrturnetl a verdict against the defentlants for  $1,500 with 
i~ l te res t  and found tha t  I). J .  Brookshire. Buster  Forester,  a d  Mrs. 
Addie V. Forester v e r e  not entitled to rec20yrr a11,ything on their 
cou11tercl:tim for  usury. 

Judgmeut  fo r  plaint i f f ;  appeal  by Mrs.  C. E. I'arlier, I). J. Brook- 
shire, Buster  Eorestcr, and  hlrs.  Addie V. Forester.  

PER C ' r n ~ a ~ r .  Some of the appellants pleaded usury, insisting not 
only 011 a forfei ture  of the  i l~ te res t  but on the  recovcrg of twice the  
amount  of iliterest paid. C. S., 2306. Tllc plaintiffs pleatled the s tatute  
of limitations. P. S., 442. T h e  el ideace is  conflicting and  the instruc- 
tions given the jury, to \111icl1 the  a p p e l l a ~ t s  csctlpted, do not clearly 
esplaiu t h e  law appl icabl(~ to the  e~itlellcc. ill i ts relation to the counter- 
chi111 referred t o  i n  the  fifth issue, as required by C. S., j64. F o r  th i s  
reirsoli the a p l ~ e l l a l ~ t s  a re  entitled to a lieu trial.  S e c  7'1 z r d  f'o. 1 % .  Red- 
win?, 204 N. C., 123. 

S e w  tr ia l .  

J. T. LAJIRI v. ALBERT B. LAMRI. 

(Fi led  21 BIarcll, 1034.) 

APPEAL by plaintiff f r o m  Btrinhrll, d. ,  a t  Sovembcr  Term,  1033, of 
W ~ ~ s o s .  Bffirmed. 

T h i s  i s  a n  action brought by plailltiff against d e f e d a n t  to recover 
the sum of $1,400 f o r  breach of contract a l ~ d  also on q u a n t u m  meruit. 
T h e  plaintiff alleges that  the defendant, his  father- in- lax,  had about 
56 acres of la11d in lo\\- statc of cultivatioli mcl ill the bcginllii~g of the 
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year 1918, he  agreed with him that  if lie would build a house and 
improve the land, he would convey the land to him in fei: simple. Tha t  
he performed his part of the contract in about one year and expended 
some $1,400. That  the defendant breached his contract by deeding the 
land in fee simple on 18 December, 1931, to one Sid Page and he had 
to surrender the land to him. The defendant pleaded the three-year 
statute of limitation. 

Finch, Rand d Finch and David 1Y. Isear for plaintiff. 
TV. A. h c a s  for defenda~bf. 

PER CTRIAM. The court below a t  the close of plaintiff's evidence 
sustained a nlotion made by defendant for judgment as in case of non- 
suit. C. S., 567. I n  this me can see no error. The  defendtint practically 
each year promised to make title to plaintiff, but never dit3 so. Plaintiff 
testified : "After I built the buildings I asked him for a deed. At that  
time he was having a line dispute with an  adjoining 1,indowner and 
he told me there was a little corner and he did not knew who would 
draw i t .  H i s  sister might dram it. H e  said he might get it. That  was 
the reason he put me off the first time and lie kept puttil g me off each 
year. . . . H e  refused every t imr  I made a demand cn him. I was 
in possession of tlie place thirteen or fourteen years. I paid taxes on 
it. I had it cult i~ated." 

The present case is distiriguisllable from Vann  v. ,Yeziwrn,  110 K. C., 
122. The  j u d g m e ~ ~ t  below is 

XErmed. 

TOM GOOR A N D  ~ V I F E ,  AGATHIA GOOR, V. HOME hIORFGAGE COM- 
PANY, KORTH CAROLINA MORTGAGE COMPANY, JIWF'ERSON E. 
OWEKS, SUBSTIWTED TRUSTEE ; T H E  l IETROPOLITA?;  CASUALTY 
COMPAKY O F  NEW TORK, AND MORTGAGE SERVICE COMPAKT. 

(Filed 11 april, 1934.) 

APPEAL by defendants from Frizzelle, J., at  Chambers in Snow Hill, 
N. C., 30 Dccenibcr, 1933. From PITT. Affirnied. 

The following order was made by the court below: "This cause com- 
ing on to bc heard before his Honor, J. Pau l  Frizzelle, rmident judge 
of the Fi f th  Judicial District, upon return of a tempurar,g restrair~ing 
order, a l ~ d  c o u ~ ~ s e l  for both parties being present, and it being found 
from the pleadlugs that  plaintiffs are the owners of land described; that 
they h n ~ c  secured certain indebtedness to the defendallts, and that all 
paymcnts hare  bee11 made according to tlie ternis of said security, excc,pt 



N. C.] S P R I N G  TERM, 1934. 907 

the taxes, which are  in arrears in the amount of about $100.00, the 
exact amount shown by the books of the tax collectors for the city of 
Greenrille and county of Pi t t .  And it further being found that plaia- 
tiffs have applied to the Federal Land Bank for a loan, which has beell 
approved, in the sum sufficient to liquidate the entire iiidebtediiess of 
plaintiffs to the defendants, including taxes, and defendants refused to 
accept the bond for settlement as provided by the Federal Land Bank;  
and it being further found that plaintiffs will be able by an indulgence 
of ninety days to provide for the payment of taxes in arrears and com- 
ply with all other terms of contract, and it being further found that  
some bond or cash in lieu thereof should be provided by plaintiffs to 
protect the defendants from loss by reason of the granting and con- 
tinuing of this restraining order. I t  is now, thereupon, ordered that  
the order heretofore made elljoining the sale by defendants be continued 
in force for ninety days, provided the plaintiffs make a deposit of 
$100.00 with the clerk of Superior Court, P i t t  County, the said $100.00 
to be applied as a credit upon the amount of taxes advanced by and 
due the defendants on the property if plaintiffs teiider the balance of 
the taxes within the said ninetv days or ~ r o v i d e  for the balance of < " 
taxes due;  and provided further that, if plaintiffs are unable to pay the 
balance due on the taxes within ninety days, the said $100.00 shall be 
held by the court subject to final decree as to the amount of damage 
sustained by the defendants as the result and by reason of the granting 
and continuilig of this order;  provided further that, should plaintiffs pay 
or provide for the said taxes or make a tender of full settlement of the 
said indebtedness, in cash or government securities, as  provided by the 
Home Loan Bank, within the said ninety days, as above set forth, then 
this order shall be made permanent, in event of or should plaintiffs fail 
within said ninety days to pay or provide for the said taxes or should 
fai l  to complete loan with the Home Loan Bank, so as to liquidate the 
entire indebtedness to defendants, then defendants may proceed to ad- 
vertise said sale, with the right and pririlege reserved to plaintiffs to 
redeem said property, a t  any time before the final approval of sale 
by the court, by complying with the provisions of this order. For  the 
purpose of making said sale, in accordance with the orders of this 
court, Albion Dunn is hereby named commissioner who, after ninety 
days, shall advertise same accorchg to law and the terms of said deed 
of trust, and make his report to this court for further orders. 

"Done at Chambers, at Snow Hill,  on 30 December, 1933. 
J. P A ~ L  FRIZZELLE, R e ~ i d e n t  Judge F i f f h  Judicial Disfrict." 

"Upon the signing of said judgment, exception was duly taken thereto 
and appeal entries entered upon said judgment as follows: To the fore- 
going order, in its entirety, the defri~tlants except and particularly to 
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tlie fiiidiiigs of fact, for the reason that there is neithcr evidence nor 
allegatioiis to  support such findings and particularly to tlie refusal 
of the court to sustain defendant's plea of rps j d i c n t t c  and in effect 
overruling same, and appeal to the Supreme Court." 

The  defendants' o d y  assigmnent of error, ernbraciii: the o m  ant1 
single exception, is to the order of his Honor, Judge Frizzelle, cow 
tinuiiig the restraining order to the hearing altd refusing to sustain 
defendants' plea of rcs judicafa .  

S. J .  E i w e t f  for p l a i n t i f .  
W. A. D c r i n ,  cJr., U I K ~  A lb ion  D u n t ~  for t l ~ f e n d a n f s .  

PER CVRIAZI. The plra of rcs jud icu fu  set u p  by tlefcndants (.annot 
be sustained. Certain matters and things liave arisen since the prior 
order. See statutes a d  cases cited in  IV'oltz r .  S a f ~  Deposit  C'o., a n f e ,  
2 3 9 ;  JlThifal;er r.. C'hase, an te ,  335. The judgment of the court below is 

Affirmed. 

THEOPHII,US A. ODOJI v. T H E  EQUITABLI!: L I F E  A S  SURBNCE 
SOCIETY. 

(Filrd 11 April, 1031.) 

A i ~ , ~ ~ ~ ~  by defendant from Grady ,  J., at  October T.rm, 1933, of 
SAXPSON. 

Civil action to recover on total and presumably per ina~imt  disability 
clauses in a ~iurnber of life iiisuralice policies. 

IJpon denial of liability and issnes joined, there was a verdict and 
judgment for plail~tiff, from which the defendant appeals, assigrlil~g 
errors. 

P. D. U e r r i ~ z g  a r ~ d  B u t l e r  B B u t l e r  for plaintiff. 
Faircloth B Fisher  and  S. Hrouw Shepherd  for defendan! .  

PER (I~TRIAJ~.  The record contains no exceptive assign mi l t  of error 
upon which a licw trial could be ordered or a reversal b a s d  I t  results, 
therefore, that  the trial will remain undisturbed. Xi tche l l  1 ? .  r l s s u r a n c ~  
Soc ie ty ,  20.5 S. C., 721;  Short v. Ins. Co., 194 5. C., 6-19, 130 S. E., 
302. 

N o  error. 
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C. L. TROUTRIAN AND ~T'IFE, RIPRTLE TROUTMAN, r. R. H. SHUFORD 
ASD JOHX D. BROWN, TRUSTEES, A K D  THE RIORTGAGE CORPORA- 
TION O F  TIROIKIA. 

(Filed 11 April, 1934.) 

APPEAL by plaintiffs f rom Tl'arlicX., J . .  a t  25 November Term,  1933, 
of CATAWBA. Reversed. 

Louis  ,I. I .17hifene~. for p l a i d i f s .  
JI .  H .  170u?it for defendants .  

P ~ R  C ~ R I A A I .  T h i s  is  ail action for  i i ~ j u n c t i ~  e relief brought by plain- 
tifls against defendants. A temporary restraining order was issued by 
t h r  judge bclom and a t  the hear i i~g ,  the court  below dissolved the re- 
s t ra i i~ i i ig  order. 111 this, me th ink  there was error. 

I11 S e l p  t s .  11r7ighf, 173 N. C., 14 (1.3-16), is  t h e  f o l l o n i i ~ g :  "Wllere 
i t  will liot h a r m  the defendant to  continue the injunctioli, and may 
cause great i n j u r y  to the plaiutift', if i t  is dissolved, the court generally 
will restrain t h e  p a r t y  un t i l  the hearing. ,Ilc('orkle 1 ' .  E r r m ,  76 N. ('., 
407;  where serious questions v e r e  raised, l i a r r m g t o ~  L..  Rau' ls ,  131  
S. C., -1-0; or where reasonably necessary to protect plaintiff's rights,  
I l e i l ig  2..  b ' toX~~s ,  63 N. ('., 612. . . . 0 1 1  R similar  question, ill 
I l y a f f  c. D e l i a r t ,  140 S. C., 270, t h e  C'ltief Just ice  sa id :  'Ordiuarily, 
t h e  f i ~ ~ t l i ~ l g s  of fact  by the  judge hclow are coiiclusive oil appeal.  Whlle  
this  is not t rue  as  to i ~ ~ j u l ~ c t i o i i  cases, ill which n e  look illto aird revie\\ 
the evidence on appeal,  stil l  there is  the  presumption a l n a y s  tha t  tlit. 
judgmclnt and procerdings below a r e  correct, and  the  burden is  upon 
t h e  a p p e l l a ~ ~ t  to  assign and shon error.' " 

W e  th ink  on the whole record, the r e s t r a i ~ i i i g  order should ilot h a l e  
bee11 dissolved. ll'olta c.  S a f e  D e p o ~ i t  ( 'o. ,  ante ,  239 ; IIThifaX.er 1%. ( ' h a w ,  
ante ,  335. T h e  judgment of the court below is 

Reversed. 

LUCAS AND LEWIS ET AL. T. KORTH CAROLINA BASK AND 
TRUST C031PAI\'Y ET AL. 

(Filed 2 hlay, 1934.) 
Pleadings D k 

Demurrer for misjoinder of parties and causes of action held properly 
sustained, the several causes of action alleged not affecting all  the 
l~art ies  to the action. C. S., 507. 



A k ~ ~ z : ~ ~  by plaintiff from Frizzel le ,  ,I., at  Chambers i11 Snolv Hill,  
1.5 December, 1933. From C R A ~ E K .  

Ciri l  action to  recorer for (1) alleged contract brc:icIies and ( 2 )  
tor ts  committed oil the part  of the corporate defeildalit, and ( 3 )  alleged 
neglrct of official duties and (4)  f o r f s  comnlitted bj the Cominissioiier 
of Banks, Gurney P. Hood. 

Deniurrer was interposed oil the ground of misjoinclrr of parties arid 
causes of action. 

From a judgme~lt  s u s t a i ~ ~ i n g  the deniurrer, thc plaiiit~ff appeals. 

1,. I .  X o o r e ,  1'. B. D ~ r r i c h s o n ,  E.  X .  G w e t ~  a n d  I I .  Z. I T ' h i f ~ h u r ~ t  
for plaintzff .  

Kenne th  C'.  Royal1 and  BrooXs, ParX er d l f o l d e r ~ l e s s  f r i ~ .  d e f e t d a n f s .  

PER CPRIARI. The  dernurrer was propcrly sustailied on tlie prouird 
of a misjoi~ider of both parties and causes of action. TT'illlanzs P .  Gooch ,  
ante, 330; ('arsire11 v. Il 'hisenant,  203 S. C., 674, 1 G ( i  S. E., 793; 
C h d ? l  1 % .  Tl'arren . 201 N. C., 693, 161 S. E., 319 ; #us\ ' 1 .  1 % .  B u l l e r d ,  
199 N.  C., 562, 153 S. E., 248. The  s c ~ ~ e r a l  c3auses of actloll, unitcd ill 
the same complaint, do iiot "affect all the parties to the action," as re- 
quired by C. S., 507. 

Affirmed. 

Wliere this dual misjoinder occurs, and a drmurrcr  is accordingly 
interposed, the decisions are to the effect that  tlie artion jhould bc die- 
i ~ l i s ~ r d .  A'huford I , .  Z'arbrough, 198 N. C., 5, 150 S.  E., 6 8 ;  I i o h e ~ f s  t s .  

J l f y .  C'o., 181 N. C., 204, 106 S. E., 664. 

LOREN E. PEARSON v. J. IT. TESTBROOK. 

(Filed 2 hlay, 1934.) 

A l ~ ~ h ~ ~ .  by defentlant from Daniels,  J., at  October Ciri l  Term, 1933, 
of W a n ~ .  No  error. 

Tlirx plaintiff was a fire iilsurai~ce agc~i t .  H e  sold the drfcndant a 
policy of i~isurancc in tlie Grcat Xatiorlal Insurance Company of 
Keaark ,  S. J., oil certain tobacco b a n s  The  plai~ltiff settled with 
the corilpaily for  the preniiuin and rstciidecl credit therefor personally 
to tlic defendant. Thcre was a loss under the policy and ttir deferldmt 
made claim 011 tllc insurance company, which issued its dl.aft covering 
the loss. Tlic d ra f t  was g i w n  to  tlie plaintiff by the company's claim 
ageiit and x a s  delivered to the defendant on 20 No! embw, 1931. 111 
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t h e  a f t e r ~ ~ o o i i  of tlie same d a y  the  dcfei~daut 's  wife pa id  the p l a i l ~ t ~ f f  
$21.26 the anlouiit of the premiurn. A few days af terwards fo r  thc 
p u r p o ~  of iden t i fy i l~g  the tlefentiai~t ant1 at  his  request the l)l:rit~tifii 
entlorrcvl the d ra f t  i n  blank uiider the  payee's entiorsemclit autl lcft 
it \\.it11 the drfe~i t lant .  T h e  planitiff had 110 pecu i~ ia rg  lilterest i n  thc 
d ra f t  T h e  tlrfeiidallt 1)rcsctltcd t h e  dra f t  cndorsrtl by hiniwlf anld the 
plaintiff to the Hrai~cali Unlik~i ig atid Trus t  Company i n  Goltlbhoro, 
n h o  paid the dra f t  up011 the strciigth of thc' l)la~tltiff 's e i tdormtie~l t .  
T h e  dra f t  nwi s r ~ i t  by thc  l ~ a i ~ k  of C~oltlsboro for  collrction i n  the usual 
course and  n a >  returned uilpaid. T h e  plaintiff ilnrrlediatcly notlfird thc 
defeiidallt 71 h o  l'efustd t o  re in ib l~rs r  the planitiff ant1 the  p l a i i ~ t i f  
brought suit agwiiist the d~fer idan t .  a s  prior el~clorscr, to  rccoler the 
w i n  of $l.i0.00, the  ariiount of the  d ra f t  n h i c h  tlie plaintiff had  puld 
for  the  bellefit of the defendant. 

Tilt. isiuc, ('111 n h a t  amount ,  if any, is the clcfelidat~t i ~ ~ d e b t c d  to tile 
p l a i t ~ t i f i ? "  n a s  aimvered, "$150.00 nit11 interest f r o m  X December, 
1921." l l i i  l loi ior  charged t h r  j u r y  a s  follows : ' ( I f  you find the facats 
to  he as  testified to by all  the  nltilcsses yo11 n i l1  a n s n e r  this issue $150.00 
wit11 i l~tcreat  f rom X I) t~crmher,  1931." Jutlgrrlent fo r  l ~ l a i u t l f f ;  cx- 
ccptioii aiitl appeal  by tlie defel ida~it .  

PIX PI XI IJI. T h e  plaintiff's production of the d r a f t  it1 the t r i a l  n:t> 

e r i d e ~ ~ c t l  of ~ t b  ~ioiipayilielit by the  t l raner .  I t  coiitainrtl a n a i v e r  of 
protest hich \t a5 hillding upoil a l l  parties-a n alver of forrnal protcbt, 
of p resc~i tn le t~ t ,  a i ~ d  dishonor. SAazr~ l lros.  z.. ,lIcXed/, 93 S. ('., 333;  
12uob~ri  y 1 .  \\ .eat, 205 N. C., 406. 

W e  are  of opi111011 t h a t  ilorie of the appel lai~t 's  exceptioris to the atl- 
nlissioi~ or  iteject~oil of ev~tlence call be sustaiiied. E p o n  csariiination 
of the n holc record n e  fiud 

N o  error .  

I:hRL FERGUSOS r. ItEX SFISSING ('OJIPASP. 

(Filed 2 Ma), 1934.) 
Judgments L a- 

111 order to  subtail1 a plea of es to~~pel  by judgment in an action insti- 
tutetl after judgment of nonsuit the court niubt find that tlie allegntio~ls 
and ericlence in the second ac3tion are substar~tially identical with the 
first. 

APPEAL by plaintiff froin A'tatk, J., a t  J a n u a r y  Tcrlu, 1934, of 
GASTO&. Re\  ersed. 



912 I N  T H E  SGPREME COURT. [206 

J .  L. l lamme f o ~  plainfiff. 
J .  Lauwrrce Jones for d~fendan f 

PLR Cr RIAJI.  I n  Bafson 1 . .  h u n d r y  C'o., ante, 371, is the following: 
"1r1 the case at bar the tr ial  judge heard no evidence and found no 
facts. Hence, it does not appear whether the merits of the present case 
are substantially identical to the former case or not. 'Clierefore, the 
Court is of thc opinion that the judgment dismissing tlie action upon 
the plea of estoppel, was prematurely arid inad~er tent l )  made." For  
the reasons given, the judgment of the court below is 

Reversed. 

HESRT 8. HASSOS r. F. F. DICKSON,  THADIKG AND Doric R u s r u ~ b s  as 
DICKSON WOOD CARTING COMPAKT. 

(Filed 23 May, 1934.) 

L \ ~ , ~ ~ ~ ~ ~ ,  by defendant from Plemenf, ,I., at March T w m ,  1934, of 
GI TLFOKD. ,Mir~lled. 

This is  a civil action tried a t  the December Term, 1933, of the 
municipal court of the city of High Point ,  North C'a~olina, before 
1Ionoral)le Levis E. Teague, judge presidi~lg, alld a jury. Plaintiff, 
IIenry S. IIal~son,  brought an action to recover damages of the defcnd- 
ant arising out of alleged breach of contract, the defelldant filing ansner 
aclmittir~g the coutract, but allegil~g that it was clissolvd hy niutual 
c o ~ i s c ~ ~ t .  The  jury a~lswered the issue submitted to it to the effect that 
the defcnd:n~t was indebted to the ~)laintiiT ill the sun1 of $278.30. and 
judgmer~t was signed accordingly. 

Tlic defelitlant made the follov,ing material exceptions a l ~ d  assign- 
ments of error and appealcd to the Superior Court:  (1) The defendant, 
at thtl closc of plaintiff's evideiwe, and at the close of all the c~itlence, 
r~iadc motions as in case of nonsuit. C'. S., 567. ( 2 )  That  his Honor 
failed to tlefinp a contract arid explain the law with referellee thereto 
in his charge to the jury. 

'I'lie jutlgliir~llt in the court below is as folloxs : "This causc coming 
011 t o  he heard, up011 appeal from the mmlicipal court of the city of 
f1igl1 Poillt, and being heard upon the assiglnt~cnts of crror on the part 
of the, dcfe~ldant as set forth in the record: I t  is ordered that cacll and 
every assignrricnt of crror appearing in the record be ovcrrulcd; that 
the. judgnw~lt lierctoforc re~rtlcrrcl ill t l ~ c  municipal court of tlic city of 
High Point he in a11 things affirmed, and that tlie clerk of this court 
certify this opillioli to the municipal court of tlie city of High Point 
to the e11d that said cause may be proceeded wit11 according to law." 
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T h e  d e f e ~ ~ d a i ~ t  assigned again tlic, a b o ~ e  exceptioiis ant1 asuiglinlcllts 
of e r ror  made f rom tllc lnurlicipal court to  the Superior  ( 'ourt ;~iitl  ap-  
pealed t o  the Supreme Court .  

PER CI RIAM. F r o m  a careful  reading of the record, n e  t h ~ i l k  the  
inunicipal court of the city of H i g h  Point ,  X. C., and the court bclon, 
properly overruled the motions made by defendant for  j l~dgi i i~ i i t  a i  ill 
case of nonsuit.  C. S., 567. M-P th ink  the evidence ill regard to tlw 
contract autl alleged new coiltract was sufficient to h a l e  becn snlmitteti  
to t h e  jury. 

T h e  cxcrptioils aiid assigl l rnn~ts  of error  made to the cl~argtb of his 
Honor,  L e v i s  E. Teague, ill m u ~ ~ i c i ~ a l  court of the city of H i g h  Point ,  
as  to  his fa i lu re  to define a. contract n o n h e r e  appears  to  ally part  of the 
charge a s  g i ~ e n .  -111 "u~ipoiuted,  broadsid(." exception to the "rllarge 
a s  girc.11" n-ill llot br comiderctl. R a d s  r. L u p f o n ,  193  N. C'. ,  31b.  f f e  
m a y  say, howel er, t i lki l~g the  charge as  a whole, a i d  llot tl i~coililectcdy 
a i d  g i ~ i i l g  i t  a liberal eoilstruction, n c  tlliirk the c o ~ l t n i t i t x ~ ~  of the 
lit igl~ut,i  to  tlie co i l t ro~ersy ,  and the  law applicable to the f w t s ,  n e r e  
fa i r ly  ant1 correctly g i ~ e i i .  Thc court belon affirriicd the jutlgineilt of 
the  n iu i~ ic ipa l  court of thc city of l l i g l ~  Poin t  and i n  this v c  s c ~  110 

er ior .  T h e  judgmei~t  of t h e  court helon is 
-Iffirmed. 

(Filed 23 >lay,  1934.) 

,~IJPEAI,  by defe i~dants  f r o m  S'tucX., J., at  Apr i l  Term, 1934, of 
NECKLENRTR(:. 

Civil action to  restrain the defendants f rom holding a special election 
in the  city of ( ' l~ar lot te  on 19  May,  1934, t h e  same l i a ~ i n g  bee11 called 
f o r  the purpose of s u b i n i t t i ~ ~ g  to the  qualified voters of tlie mul~ ic ipa l i tg  
t h e  fol lowii~g questions : 

"Shall all ad c a l o w m  t ax  not grcater  than ten (10) cellts 011 the onc 
huntlred (100)  dollar valuation of taxable property ill the city of C'liar- 
lotte be levied and. collected annually, if fouiid iiecessary, as  a suppl+ 
mental  f u n d  for  school purposes f r o m  year to  year  ?" 

The court  fouiid, upon evidei~ce subiuitted a t  the l iear i i~g,  that  tlle 
full& to be derived frorn the proposed 1c1-y were not lirnitcd to iilereaq- 
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ilig the s tandard of the  State's cight-months school term, m t ,  by specific 
resolutiol~, tlie authorization is "to provide for  a term of not more than. 
180 tlayc;, and/or, i n  the discretion of saicl board of school ~~onimissioners ,  
to  s u p p l e n ~ e l ~ t  a n y  object o r  itern of school expenditure." True,  a 
separate  resolutioll of the  sc~hool colnmissiolit~rs proposes to  restrict the 
m e  of said full& to ail eight-inoiiths tern1 for  the  year. 1934-35. B u t  
this  was not made a par t  of the  petition requesting thr election, and 
tlic resolution, in  terms, lirriits sucli proposal to one y a r ,  while the 
tax, if approved, is to be l ~ ~ i e d  f r o m  year  to  year. 

I t  n a s  fu r ther  f o u l ~ d ,  upon  adtlitioiial facts  appear ing  in the judg- 
melit, and unchallc~l~getl by ally exceptions, that  tlie elec ion could not 
1)roperly bt. licld, a t  tlie time tirsigliated, under spction 1 7 ,  chapter  562, 
Publ ic  Laws of 1933. Whereupoii the prayer  of t h e  tomplaint  was 
granted a i d  the election enjoi~ied.  

1)efendants appeal,  a s s i p i n g  the judgment as  error. 

J o h n  JI. Robitwon and I I u n f e r  -11. J o n r s  for plaintif F r ~ e m a n .  
TT'illmn~ ii. A l w m a t h y  and J n m ~ s  0. Xoorc. for pln t~ t i i l f  Ferguson  
Bridges CE O r r  for defendants.  

PER CI-RIAJI. ,I careful  cor~sideration of the record, and especially 
the unc l ia l l e~~gcd  filidiiigs made by the t r i a l  court,  leaves us  with the 
impressioli that  110 exceptive assignment of error appears  upon w l l i ~ l l  
the jnrlgmeiit call be reversed. I t  will, therefore, not be disturbed. 

I t  is observed tha t  the  approval  of the S ta te  School Cxnmission,  as  
provided by scction 17, chapter  562, Public  Laws of 1933, nowhcre 
appears  of record;  and  fur ther  that  t l i ~  use of the word!, ('and/or7' ill 
saicl section adds nothiug to i ts  c lar i ty  if it  does not create a n  ambigui ty 
as  to who shall request the tax-levyiug authorities to call the  election. 

Affirmed. 

J. H. \VILI.IBMSOS ET AI.., ADMIXISTRATORS C. T. A,. OF I R A  FREERIAS, 
DECEASED, V. TRACY R. FREEASAX. 

(Filed 23 May, 1931.) 

A l ~ , i w a ~  by defendant f rom Ogleshy,  J., a t  October Tcrm,  1933, of 
~ I O ~ T ( A I X I E R ~ .  SO error. 

I r d  Freeinan died i n  Mol~tgomery  Couiity ou 11 March,  1928. H i <  
last \ \ i l l  ant1 testarnellt was tluly probated a i ~ d  recorded in the  office of 
the clerk of the Superior  Court  of said county, pr ior  to the coninlcncc- 
niciit of this  action. T h e  p la i i~ t i f f s  h a r e  bee11 tluly appointed a s  ad- 
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ministrators c. t. a. of the said I r a  Freemail, deceased. This action 
was begun on 11 May, 1933. 

I t  is alleged in the complaint that  at the date of his death, I r a  
Freeman was the owner and in the possession of a stock of goods, wares 
and merchandise, and that  prior to the probate of his last will and 
testament, the defendant, his son, took the said stock of goods into his 
possession, and wrongfully converted the same to his own use. The 
plaintiffs prayed judgment that  they recover of the defendant the value 
of the said stock of goods. 

The defendant in his answer denied that his father, I r a  Freemail, 
was the owner of the stock of goods described in the complaint, at the 
date of his  death. H e  alleged that he was the owner of said stock of 
goods, and was ill the lawful possessioii of the same. H e  prayed judg- 
ment that plaintiffs recover nothing by this action. 

At the trial, in response to the issues, the jury found that I r a  Free- 
man was the owner of the stock of goods described in the complaint 
at the date of his death, and that  the net value of the same mas $3,500. 

From judgment that plaintiffs recover of him the sum of $3,600, 
together with the costs of the action, the defendant appealed to the 
Supreme Court. 

B. 8. Hurley and Brown d2 Brown for plaintiffs. 
John. T .  Brittain und R. T .  Poole for defendanf. 

PER CCRIAM. The assigi~ments of error relied on by the defendant on 
his appeal to  this Court cannot be sustained. We find no error in the 
rulings of the court on defendant's objections to evidence offered by the 
plaintiffs, a t  the trial, or in the instructions of the court to the jury. 

The  evidence in support of the respective contentions of the parties 
was in sharp conflict, and was properly submitted to the jury. The 
judgment must be affirmed. 

No error. 

ROSA ALLEN v. TOWN O F  BESSEMER CITY. 

(Filed 20 June, 1934.) 

CIVIL ACTIOK, before liarding, J., at December Term, 1933, of 
GASTON. 

Plaintiff alleged and offered e~ idence  tending to show that  the Ameri- 
can Cotton Mills, Incorporated, owned a certain village for the use 
of its employees and had opened a street through the property, which 
was habitually used by employees in going to and from work in the 
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mill, a i ~ d  that tlie defendaiit town by virtue of an  rasei~lent, had in- 
stalled a rnal~liole in one of said paths or streets; that the same nxs  
mailitailled ill a negligent manlier by virtue of the fact that  a11 un- 
guarded a11d unlighted manhole was situated near the edge of the path- 
way, a i d  that  ill using the pa t l i~ray  to reach the mill she sturnbletl 
over said ina~~liole,  sustainil~g serious and permanellt injuries. 

Issues of i~egligence, coi~tributory i~egligence and damages wcre wh-  
mittcd to the jury. The jury answered the issue of riegligence "No," 
and from judgmei~t upon the vcrdict the plaintiff appealed. 

S. J .  D u r h a m  and J .  L. H a m m e  for p l a i n f i f .  
A.  C'. J o n e s  and  P. ('. F r o n ~ h e r y e r  for  f o w u  of Hesserlzcr ( ' i t y .  

PER C ~ R I A A I .  The facts ill this case are  the same as detailed in the 
case of A l l e r ~  u .  C 'o t fon  Xi l l s ,  anfe, 704. A perusal of the record and an 
examiliation of exceptions taken by tlie plaintiff fail to disclosc rt,- 
versiblcx error. See A f k i n s o n  c. J l i l l s  ( 'o. ,  201 R. C., 5. 

Ilffirmed. 

SCHESCIC, J . ,  took 110 part in the cousideratiol~ or tlccision of this caw. 

DAVID JONES v. METROPOLITAN LIFE ISSURAXCE COhIPANY. 

(Filed 20 June, 1934.) 

APPEAL by defriidant from A l l e y ,  J., and a jury, a t  February Terln, 
1934, of ROCKINGHAM. No error. 

This  is an  action brought by plaintiff against defendant to recover 
for permanent and total disability on a standard accident policy issued 
to plaintiff by defendant on which the premiums were paid. The issues 
submitted to the jury and their answers thereto indicate the controvery, 
and are as follows: "(1) Did the defendant execute ant1 deliver to the 
plaintif?, through its duly constituted agent, J. W. Balser, tlie policy of 
insurance referred to  in  the c o m p l a i ~ ~ t ?  L l n s ~ r e r :  Yes. ( 2 )  nit1 the 
plaintiff ill his application for said policy falsely repi*esent that  lie 
was not maimed, deformed or crippled i11 any nlaiirier or degree. or 
affected with any form of bodily or mental disease, d isoder ,  infirmity 
or inip:tirmeiit, as alleged in the answer? Llnswcr: No. ( 3 )  Did the, 
plaintiff i n  his application for said policy falsely represent that his 
average weekly income from his then occupation as  loom fixer exceed 
the aggregate amount of single weekly benefits provided for in said 
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policy, as alleged in the answer? Answer: Ko. (4 )  Was the plaiiitiff 
induced to surrender said policy, execute the release and accept the 
check for $217.86 by reasoil of fraud and undue influence of the dr- 
fendant, as alleged in the coinplaint? Answer : Yes. (5)  Did the irr- 
juries received by the plaintiff on 12 June,  1931, directly aiid inde- 
pendently of all other causes by violent and accidental means coil- 
tinuouslp and wholly from 12 June,  1931, to 12 June, 1932, a period 
of 32 weeks, disable and p r e ~ e n t  him from performing any and every 
kind of duty pertaining to the occupation in which he was engaged at 
the time of the accident, as alleged in  the complaint? Answer: yes. 
( 6 )  Did the illjury sustaiiied by the plaintiff on 12 June,  1931, directly 
and independently of all other causes by violent and accidental means 
fro111 said date up  until the cornnirnccment of this action on 15 Novem- 
ber, 1932, continuously and wholly disable the plaintiff from engaging in 
ally and every occupation or employment for wage or profit, as alleged 
in the (.omplaint 2 Answer : Yes. (7 )  What sum, if any, is the plaiiltiff 
entitled to recover of the defeildarlt ? h s w e r  : $1,151.84, less $217.86, 
total $933.98." 

The court below rendered judgment for plaintiff oil the T erdict. The  
defendant made numerous exceptions and assignments of error a d  
appealed to the Supreme Court. The necessary facts nil1 br set forth 
in the opinioil. 

PER CI RIAM. The defendal~t issued to plaintiff on 6 March, 1931, a 
standard accident policy providiilg for total and perinanent disahility- 
the neekly illdemrlity bei~lg $15.00. Plaintiff's occupatioi~ was a looin 
fixer. The premiums were paid by plaintiff in accordance with the 
terms of the policy. 

While workiug in a mill at Draper, North Carolina, on 12 Julie, 
1031, plaintiff testified, in part, unobjected to: "I got hurt  in this way. 
I stooped over the loom jacking up the harness, the hooking jack stoppcci 
under thr  l~arness,  causing the harness to go up and dowr~, one to go 
u p  arid the other to come dotvi~, causing the warp to divide so the shuttle 
could go through and ~ n a k e  the cloth, and while I was stooped over the 
reed, the cap fell and struck me on the back of the head at the base of 
the skull and knocked my face against the race plate of the loom ant1 
causing a bruise to this side of my face and left three cuts arouid  illy 
right eye a d  caused rliy face to be inflamed and swollen ant1 caused a 
knot on the back of my head where it struck me, and also liurt my 
back and lower abdomen, which caused me a great deal of sufferillg and 
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pain. M y  spine was injured, caused a deformity of the spinal columll, 
caused them to decay. The muscles also left my  abdomen 
The in jury  caused me to snay  in my back; couldn't r l ise up  in lily 
back. I t  was 27 months before I could get any relief." 

Dr .  Wilson, a witness for plaintiff, testified in part, ui13bjected to :  "I 
am a practicing ~ h y s i c i a n  and a graduate of Medical ('ollege of T'ir- 
ginia, Richmond, Va. I have been practicing since 1907. I have had 
occasion to attend plaintiff. I first saw him in  February, 1932, a t  
Draper, S o r t h  Carolina. At that  time I found him ill a r e ry  critical 
condition, suffering very severe back strain and dislocation forward of 
the lumbar vertebra. The vertebra was overriding one another, iustead 
of being a direct support of the body like that (witness illustrates the 
positioii). The vertebra had slid forward, dislocated forward, like that, 
so lie gets no support from the spine, which is the main support of the 
body; had no support of the body by the spine at all. H e  was in a 
marked spasmodic condition and tension of the ~nuscle: and tenclons. 
H i s  support of the body was all muscles and tendons, like guy ropes 
inside the spine. H e  was suffering a great deal of the tim., suffering all 
the time, and his condition is a condition known as spondylitis. That  is 
a forward displacement of the vertebra in the lower back forward with 
consequent contraction of the pelvis. That  has a tendenc'y to push the 
bowels and stomach down causing the pendulous condition, commoiily 
knorvn as dropping down of the stomach and bowels, known as enterop- 
tosis. 1 have seen him off and on ever since 1932. H e  ha3 a permaneilt 
and total disability. H e  has been that  may ever since I saw him the 
first time in February, 1932." 

There was other evidence direct and circumstantial, corroborating 
the above witnesses. There was evidence on the part  of defendant to the 
contrary. The  plaintiff tendered back the $217.86. The defendant denied 
that plaintiff's injury on 12 June,  1931, brought on the trouble in his 
back and abdomen-his present total and permanent disability, as con- 
tended by him. There was no causal connection between the two. ,I 
release was set u p  by defendant, the plaintiff contended that it was 
procured by fraud and under influence. The defendant also set u p  that  
false statements as to material facts in the application, vitiated the 
policy. Defendant denied these allegations and also coxitel ded that they 
were waived. The  defendant contended that  the nonexpert witiiesses 
were incompetent. This  contention cannot be sustained. S. c. Stefanoif ,  
ante, 443. That  the court below violated C. S., 564 as to expressing 
an opiiiiori. The  defendaiit contended that  there was not sufficient 
competent evidence to be submitted to the jury on any aspect of the 
case. Kumerous exceptions and assignments were made by tiefendant to 
the admission and exclusion of evidence, the charge of ths court below 
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and motions made to strike out answers of witnesses. Taken in the light 
most favorable to plaintiff, we think there was sufficient, competent 
eridence to be submitted to the jury on all the controverted issues. Tlierc 
was no contentioil by defendant that  the issues submitted were not 
determinative of the controversy, ]lor did defendant submit any other 
issues. The court below in  a logical, exhaustive charge, gave the con- 
tentions of the litigants fairly. The court below took the issues U ~ J  

ser iat im,  set forth the facts bearing on each issue and charged the 
law applicable to the facts and quoted frequelitly the decisions of this 
Court on the controverted legal questions involved. We have examined 
the record and the learned and exhaustive briefs of the litigants and we 
think none of the exceptions aiid assignments of error taken by defelitl- 
ant, colietitute prejudicial or reversible error. The questions involvcd 
were mostly of fact, to be determined by a jury and not by us. The 
questioiis of law involved in this controversy are not new or ~iovel, but 
well settled by this Court. 111 t l i ~  judglilelit of the court below, we fiud 

S o  error. 

Scs~sc.r i ,  J., took no part  in the consideration or decisioli of this case. 

CHARLES T. LEVIKESS r. WILLIAM S. MURCHISOS. 

(Filed 20 June. 1034.) 

APPEAL by defendant from Sink ,  J., a t  August Term, 1933, of 
G ~ ' I L F ~ R D .  

Civil action to recover com~nissions, or brokerage fees, for effecting 
a lease of defendant's hotel. 

Upon denial of liability aiid issue joiiied, there was a verdict arid 
judgment for $200.00, from which the defendant appeals, a s s~gn i rg  as 
error the refusal of the court to dismiss the action as in case of nonsuit. 

F.  F.  Jlyrick f o r  plaintiff. 
J .  S. G r i f i n  for defendant .  

PER CURIAN. A careful perusal of the record leaves us with the 
impression that  the evidence is sufficielit to carry the case to the jury, 
hei~ce the verdict and judgment will be upheld. 

S o  error. 

SCIIESCIC, J., took no part in the consideration or decision of this caw. 
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AIRS. R E L I , E  Z. C'1,ATTOS v. I,. D. A n A M S .  J. Q. ADAJIS. I)EI,LA ('. 

ROBERSOS AXD H. R. ROBERSOY. 

(Filed 11 Julx, 1934.) 

1. Appeal and Error J c- 
Findings of fact by the trinl court, supported hy corrpetent critlenvr, 

are  corlclusive on appeal. 

2. Judgments K b- 
The refusal of a motion to set aside a judg~nent for hurpribt, aud 

exvuqa1)le neglect \\ill be upheld n l ~ e r e  the trial court finds from compe- 
tent evidence that notice of the time set for trial was duly wnt movant's 
c o ~ u ~ s e l  t h r o u ~ h  the mail, but was not received by him. 

-\PI>EAL by  defendant, N. W. Phelps,  f rom Powper ,  Iqpecial , J ~ r d y e ,  
a t  X o r c ~ n b e r  Term,  1933, of FORSTTH. 

I?. L. H u f m a n  for a p p e l l a n f .  
S o  counsel  for a p p e l l e ~ .  

PLX C'CKIAII .  ,It  25 S ~ p t e r n h r  Term,  1033, of Forsyth ( 'ouuty 
Superior  C'ourt, the plaintiff rrxco\ cred jndgliiellt f o r  the  sum of $l..j00 
aurl i ~ ~ t c r e s t  f r o m  15 February ,  1032, against L. D. Aldarns, 3. Q. 
-\dams, 1)clla C'. Roberson, H. B. Roberson and S. W. Phelps. Tlic 
jlltiprnc,lit fu r ther  recited t h a t  "I\-. Mr. Phc lps  is p r imal i ly  rcspol~sihle 
m ~ t l  liable to the plaintiff f o r  the ptrymer~i of the jndgmei~t ,"  etco. 

011 20 Norernher, 1033, the defe l~dant  Phelps lnade a n ~ o t i o n  to set 
:iside the judgmei~t  lipon the grouncl of excusable ucplcct R I I ~  su rpr iw,  
C'. S., 600, a d  alleged tha t  1 1 ~  had :I good, meritoriou: aild conlpletc 
defe~isc to the action. T h e  d e f ~ n d a ~ i t  P l ~ e l p ~ ,  n a s  111adc a p a r t y  to tlic 
o r ig i l~a l  action, employed at torneys and  filed an ansx\er I n  t h e  jucig- 
mcnt of the  court helow ill reference to I'l~r~lps' counsel being notified 
of the t r ia l ,  is the fol loning:  "The court fu r ther  finds as  stated ill the  
fo repoi~ ig  judgment that  the  lctter5 n c r e  duly mailed, n i t h  t h e  re tu rn  
cartl i  ; tha t  ~ ~ e i t h r r  2x1s ('x er becn returlle(l to the writers atld that  all n a5 
tlo~lcl tha t  cwultl be t i o ~ ~ c  as  referred to  i n  the judgmelit to notify saitl 
a t torney;  that  this n a s  set fo r  t r i a l  as  the first case fo r  4 Octobcr, 
1'333; tha t  puch notices ~ ~ c r e  sent one week prior  to thca c o i ~ ~ e n i i l g  of 
the rourt ,  the court is of the opinio~r,  and  so finds, tha t  ihe  said letter, 
did go i n  tllc mail  box of saitl attoriley, but f o r  some rcasoll, nllic.11 
is no fau l t  of the p l a i ~ ~ t i f f s  ill this case, he has  i ~ o t  actually r i~ceircd 
them. 

"Upon the f o r r g o i ~ ~ g  and all  of the fintlil~gs of fact hc,retoforc>  ado, 
thrl judgmci~t  re~rdcred heretofore t lcuyi i~g clefeldant I'htlps' motion to 
set a i ide the j u d g ~ i i e l ~ t  signed ill this cause at  t h e  23 Se~) tc inber  Ter111, 
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l!);i:j, in  the Superior  ( 'ourt of F o r y t l ~  ( ' o u ~ ~ t y  is al)pro~.tvl alitl r fwia i l l~  

( Filcyl 11 July, 1934.) 

Fraudulent C.onveyancrs X c- 

AII assignment. rillit1 in forlli, exca~ted  for a ralitl co~~siderat io~i  ~ri t l l -  
o l ~ t  c.ritle~ice that the assiwre h:id kllowledge of assignor's i ~ ~ s o l r t ~ l ~ c . y  
a t  the time of the ass ig~~ru t .~~t  i s  hcld valid ,cut1 bincling on other creditors 
of the nssig~ior. 

-1s ~ P P L A L  by tlw r e w i w r  of the tiefendant f rom judgment c lcv la r i~~g  
the claim of the I'ittsburgli P l a t e  Glass Compar~y ,  intervenor, :I pwfer -  
ellrial one. Hefore Shnu , P r r t e r g c ~ r ~ c ~ j  J u d g e ,  a t  J a n u a r y  T c r n ~ ,  1934, 
of 81 RRY. X o  error. 

t ' o l ~ j c ~ r  il: E'olger for u p p e l l a i ~ t .  
. I .  Al l lr iz  .lustin f o r  a p p e l l e e .  

Pax. (?I.RI.IM. T h e  sole yuestion presented ill tlie case is  whether the 
assigllnleut of a par t  of funds, derived f r o m  certain fire insurance 
policies rilatie to the i~ l te rvenor  by the  defendant company tlirougli i ts  
presiidcnt aud gelleral ulauager pr ior  to  t h e  receivership, is  valid and 
b i r~ t l i i~g  upon the receiver. T h e  assigmner~t  was reduced to wri t ing and 
appears  i n  tlie record. I t  is valid ill form. I t  was given f o r  valid con- 
siderations. There  is nothing to indicate t h a t  t h e  illtervenor had a n y  
k ~ ~ o w l e d g e  of the  insolveiley of the defendant a t  the  t ime of the assigll- 
r n e ~ ~ t .  R e  coiiclude tha t  the assignmelit is valid arid find i n  the t r i a l  
below 

N o  error .  
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I.'BIINERS P1~:ANUl1 ('OMI~BSY r. MRS. ITT. F. LUCAS, ADMIXISTRATRIX, 
ASD STASDARI) FEIiTIIJIZER COMPANY. 

(Filed 11 July, 1934.) 

APPEAL hg defe~ldal~t ,  S t a ~ ~ d a r d  Fertilizer Company, f -om Snznll, J., 
at December Term, 1933, of CHOTVAS. K O  error. 

This is an action to recover the value of certain bags of peanuts sold 
a d  delivered to the defendant, Staudard Fertilizer Conpany,  hy i t s  
codefendant. Prior to such sale and delivery, the defendant, Mrs. W. F. 
Lucas, ntfministratrix, and her son, L. H. Lucas, had conveycd the said 
bags of peanuts to the plaintiff by a chattel mortgage which had been 
duly recorded. The debt securcd by said mortgage had not bee11 paid 
a t  the time of such sale aud delivery. 

The issues submitted to the jury were ar~sweretl as follows: 
"1. I s  the plaintiff's cause of action barred by the statute of l in~i ta-  

t io l~s  ? Answer : No. 
2. I n  what amount, if any, is the defendant, S t a n d u d  Fertilizer 

C o m p a ~ ~ ~ ,  iudebted to the plaintiff? Answer : $240.00, with interest 
from 2 ,June, 1930." 

From judgment in accordal~tae with the verdict, the defendant, Staud- 
ard Fertilizer Con~pa~ ly ,  appealed to the Supreme Court. 

P~i7.off B Priroff and 11'. D. Pruden for p l u i d i f l  
('ohurn B Coburn fyr defendant. 

PER CI'RIAM. 
thc trial of this 
111 view of these 

The admissions in the answer of the appellant and a t  
actiou are sufficient to support the verdict of the jury. 
admissions, it is  ~ieedless to consider the assig~~rnerits of 

error relied on by the appellant in this Court. There was no error a t  
the trial. The judgluer~t is affirmed. - - 

error. 



APPENDIX 

STATE OF NORTH CAROLINA UPON THE RELATION OF DENNIS G. BRUM- 
MITT, ATTOBNEY-GENERAL, V. HERMAN WOODWARD 

WINBURN, ATTORNEY AT LAW. 

1. Attorney and Olknt E M u r t a  hsro inherent power to disbar at- 
torneys. 

Our courts have the inherent poyer to hear and determine whether one 
who has received a license to practice law in the courts of this State 
should be disbarred from practice in our courts for moral or professional 
delinquency, or misconduct, malpractice, or deficiency of character. 

2. Attorney and Client E -Evidence held sufacient for order of dis- 
barment on motion of Attorney-General. 

Where a committee of impartial and competent men appointed by the 
Supreme Court has made an investigation of charges against an attorney 
licensed to practice law in our courts and, after investigation, has unani- 
mously recommended that the attorney be disbarred for moral unfitness, 
and it appears that the attorney had been disbarred by another State 
prior to being licensed by this State, and that subsequent to the issuance 
of license by this State he made false statements in his applications for 
admission to practice in the Federal Courts relative to his disbarment by 
such other state, and that, after investigation and hearings, the Federal 
Courts disbarred him from practice in the Federal Courts, the evidence is 
sufficient to show a present unfitness of the attorney to practice law in 
the courts of this State, and the motion of the Attorney-General for an 
order of disbarment will be granted, and while the action of the Federal 
Courts is not controlling, it is evidence of such attorney's present unfit- 
ness to practice law. 

MOTION and petition to  disbar. 
Herman Woodward Winburn was duly admitted to practice law in 

the State of Louisiana in  1922. Charges were preferred against him in 
that  state on 26 August, 1925. On 23 November, 1925, the respondent 
admitted the truth of the charges and thereupon the Disbarment Com- 
mittee of the Supreme Court of Louisiana adopted a resolution de- 
claring that  i t  had information that  the respondent would "within 30 
days from this date, . . . apply to the Supreme Court of Louisiana 
for  permission to have his license to practice law canceled, because of 
his being guilty of moral terpitude and improper conduct in the practice 
of law; that  i t  i s  the sense of this committee that  if this is done and his 
license is canceled by the Supreme Court, within the time stated, that  no 
further proceedings be had by this committee." 

On 12 December, 1925, respondent filed a petition in the Supreme 
Court of Louisiana stating that  "he wished to  discontinue the practice 
of law, that  the license granted him was no longer necessary and that  he 
desired i t  be revoked . . . and his name stricken from the roll of 
attorneys." 
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I n  October, 1926, the respondent became a citizeu of Greensboro, 
North Carolina, secured employmelit, and discharged thr> duties thereof 
with diligence and credit. 

At  tlie Fall  Term of 1928 this Court, upon written examination, duly 
issued a liceuse to practice law to respondei~t and thereafier he appeared 
in the State and Federal courts. 

On 2 Julie, 1931, Willburn applied for admission to practice in the 
Supreme Court of the District of Columbia. 111 the application t ~ o  
questions, among others, were propoui~ded, to wit : "(E) I f  admitted, 
have any charges ever beell preferred against you as attorney a i d  
cou~~sellor  a t  law? ( F )  I f  so, with what results?" 

The respor~de~it  answered the first question "Yes," 2nd the secoiitl 
"Dismissed by conmiittee after matter investigated." 

Willbur11 filed ail applicatiou for admissiou to practice 11 the Supreme 
Court of the United States on 14 October, 1931. Questioiir propounded 
in said application, among otliers, were as follows : "(i) State courts 
of last resort to which applicant has been admitted to practice." "(8) 
State places where applicant has bee11 a practitioner." 

The respondent answered the 7th question as follows : "Supreme C'ourt 
of Earth Caroliua, 20 August, 1928." 111 reply to the 8th query he 
stated : "Greensboro, Xortll Carolii~a. and Washington, D. C." 

Tlir attention of tlie Supreme Court of the United Stat(3s was diwctetl 
to the career of Winburn in New Orleaiis, Louisiana, and thereupoi~ 
said Court a p p o i ~ ~ t e d  a committee of three cn~irieiit autl dist~nguished 
members of the bar to investigate the st j tus of applicaut and make 
recoliirr~el~dations. After respondelit had bee11 fully heard in his own 
defense the said committee, after reciting tlie pertinent facts, found 
"that the respontle~t  is  an  unfit person to practice law a t  tlie bar of this 
Court." Thereafter on 9 October, 1933, the Supreme Cour of the United 
States speaking through Mr. ( ' h t e f  J u s f i c e  Hughes,  said "Being of the 
opinion that the said Herman Woodward Wiiiburli has been guilty of 
c.onduct unbecoming a rnember of the bar of this Court, and that  hc is 
an uufit person to practice a t  the bar of this Court; 

xow, therefore, it  is ordered that tlie said Herman Woodward Win- 
burn btl, and lie is hereby, disbarred from the further I ractice of the 
law in this Court." 

Subs<~queritly, respo~~dent  has been disbarred by the Dislrict Court for 
the Middle District of North Carolina a i d  tlie United States Circuit 
Court of Appeals for the Fourth Circuit. 

I n  Sovei~lber,  1933, the Attorney-General of this State filed a motion 
m d  petition in the Suprrrne Court of S o r t h  Carolina fclr the purpose 
of requiring Winburn to show cause wliy he should 1101 be disbarred 
"from the practice of la\\ ill the State of North Carolina . . . and 
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his name stricken from the rolls of practicing attorneys in this Court 
and in the other courts of said State." 

Thereupon this Court caused a citation to issue to respondent "to file 
an answer by 5 December, 1933, if so advised." 

An answer was duly filed and the Court appointed Hon. Joseph B. 
Cheshire, Jr., Hon. L. T.  Hartsell and Hon. R. W. Herring, eminent 
members of the bar of North Carolina and regularly practicing in this 
Court, to conduct a hearing or hearings, find the facts and report to this 
Court. 

After hearing the respondent and his counsel, this committee filed a 
report in this Court on 18 May, 1934. This report states the facts 
substantially as hereinbefore mentioned, and upon such facts so found 
the committee unanimously recommended that the respondent "be dis- 
barred from further practice before this Court." 

Attorney-General Brummitt and Assistant Attorney-General Seawell 
f o r  the State. 

James S. Manning and Robf.  D. Douglas for respondent. 

BROODEN, J. The foregoing facts and procedures produce for con- 
sideration two auestions of law, to wit : 

(1) Has this Court, at  this time, the power to revoke a law license and 
disbar an attorney ? 

( 2 )  Do the facts warrant and justify such revocation and disbarment? 
The weight of judicial authority in this country establishes the in- 

herent power of the courts to revoke licenses granted to attorneys and to 
disbar them from the practice. The Supreme Court of the United States 
in E x  Parte Garland, 71 U .  S., 379, 18 L. Ed., 366, declared. "The 
attorney and counselor being, by the solemn judicial act of the Court, 
clothed with his office, does not hold it as a matter of grace and favor. 
The right which it confers upon him to appear for suitors, and to arguc 
causes, is something more than a mere indulgence, revocable at the 
pleasure of the court, or at the command of the legislature. I t  is a 
right of which he can only be deprived by the judgment of the Court, 
for moral or professional delinquency." The Supreme Judicial Court of 
~assachusetts,  in considering the question I n  Re Opinion of Justices, 
180 N .  E., 725, said: "The inherent jurisdiction of the judicial depart- 
ment of the government of attorneys at law is illustrated in sereral of 
our decisions to the effect that the power to remove an attorney for mis- 
conduct, malpractice, or deficiency in character, although recognized 
by statute, is nevertheless inherent and exists without a statute." See, 
also, Sfate .c. Cannon, 240 N .  W., 877; Bydonjack L.. State Bar ~f 
California, 281 Pac., 1018, 66 A. L. R., 1507; In re Information fo 
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Disc ip l i ne  C 'er fa in  A f f o r n e y s  of t h e  S a n i f a r y  D i s f r i c f  of Chicago ,  184 
S. E.. 332, 81 A. L. R., 10.59. Xoreorer, the Supreme Court of Korth 
Carolina is committed to the same philosophy of law in C'ommi t f r c  of 
f ;riecurrc.~s 1 . .  S t r i c k l a n d ,  200 N .  C., 630, 158 S .  E., 110. 

Consequently, tlie first question of law propounded milst be ammered 
ill t h ~  affirmative. Indeed, tlie correctness of the propositioii is ]lot 
controrerted by the learned cou~isel for tlie respo~itleut, who declare in 
their brief: "MTe heartily agwe with tlie oft-repeatrd statement that, 
i~idcpeutlcnt of any statute, tlie Court has the i~thcrellt ,lower to disbar 
all attorney when sucli disbarmmt is ill tlie opinioii of tlie Court reason- 
ably liccessary for thc preservatio~i and defense of its d i g ~ ~ i t y  aud purity 
a11t1 the cont i~iuat io~i  of its proper function." 

Tlic second question of law must be solved by rcferc~ice to tlie prrti- 
~ i t ~ u t  facts. 3luch has been said a i ~ d  writtrn ill the va +us  inrestiga- 
tiom of t11c status of rcsporldci~t coueernii~g his unfortunate professioual 
lapse 111 his rmtive State of Louisiana. This occurred approximately 
nine yea r sago  and at a time whc11 Winburn Iras a mere youth. It is 
~ io t ,  and ought not to be, the policy of the law to requirt a person, who 
has i~ l rur red  thr c o i ~ d m ~ ~ ~ a t i o i i  of its mai~rlates, to bear cpenly upon his 
bosom through tlie remai~ling years of his life tlic scarlet letter of the 
sills of his youth, if, in fact, lie has been recast in the flaming foundry 
of espcrience; or to use tlie exalted language of t h t~  Bap t~s t ,  "has 
hrought forth tlicrefow fruits  meet for repentance." Of course, these 
facts should doubtless have a ulace in the frame-work of the ultiinatc' 
solutiou of the problem. 

N o t \ v i t h s t a ~ ~ d i ~ ~ g ,  there are two aspects of the question which challeiige 
tlie right of the respondent to practice law in this State pursuant to 
the license granted ill 1938 by the Supreme ('ourt of Korth C'aroli~la. 

1. On 2 June,  1931, subsequent to the i ssu~ng of license by this Court, 
the respondel~t applied for admissioii to practice ill the iiuprerne C'ourt 
of the District of Columbia. Iii order to obtain sucli admission he reure- 
sei~ted to the Court that the charges preferred against him in L o u i s i a ~ ~ a  
wrre "dismissed by committee after matter i~~vestigatcc." There was 
a b n d a n t  evidence that such statement was not correct to tlie kiiowletlge - 
of said respolide~~t. Subsequeutly he filed an application to practice ill 
the Suprenie Court of the United States and ill response t~ a questiou in 
said applicatiou as to where he had practiced law, stated: "Greensboro, 
North Carolina, and Washington, D. C." This statement likewise was 
not a correct statement to tlie knowledge of said responder t, thus deinon- 
strating that Winburn was detouring when tlie situation plainly de- 
~liai~dctl  that lie travel the straight road ahead. 

Aftel- coilsidering all the facts-the Supreme Court of the United States 
ha3 solemnly declared that respol~dei~t  "is an  unfit persou to practice 
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at the bar of this Court." The District Court for the Middle District 
of North Carolina has said the same. The United States Circuit Court 
of Appeals for the Fourth Circuit has said the same. Manifestly, the 
action of the Federal courts in this matter does not control the Supreme 
Court of North Carolina. Nevertheless, the judgments of these courts 
establish beyond question, the fact of the present unfitness of the 
respondent. 

2. When the Attorney-General lodged a motion in November, 1933, to 
revoke the license of the respondent, this Court appointed a committee 
of the bar of this State, learned in the law and having no interest in 
the result except to do even and exact justice. They heard the respondent 
and examined and considered with care all the evidence offered in his 
behalf. After patient and diligent consideration they unanimously 
recommended to this Court that the respondent be disbarred. I t  is 
manifest that the respondent has been fully heard, and his cause has been 
considered by a tribunal of fair and impartial men. Therefore, it is the 
opinion and judgment of this Court that the license heretofore issued 
by the Supreme Court of North Carolina to the respondent at the Fall 
Term, 1928, be, and the same is hereby revoked and respondent disbarred 
from the practice of law in the courts of North Carolina. 

The rule heretofore issued will be made absolute and the petition of 
the Attorney-General granted. 

Motion allowed. 



AMENDMENTS TO ORGANIZATION OF THE 

NORTH CAROLINA STATE BAR 

Re it Resolued, by the Council of The North Carolina State Bar, that  
tlie first paragraph of subsection c, section 5, Article VI, of the Certifi- 
cate of Organization of The  Xor th  Carolina State Bar  he and the same 
is hereby amended to read as  follows: 

c. I t  shall be the duty of the Committee on Grievances to investigate 
and study all complaints which may be made against members of tlie 
State Bar. The  committee may include in its investigations all matters 
which may come to its attention with reference to th,? member com- 
plained of. I t s  recommendation to the Council shall be In writing, and, 
if the action recommended be other than dismissal of the complaint, i t  
shall state the facts and circumstances which have come to its attention 
in connection with the complaint, and shall state that a t,.n days' written 
notice by registered mail to his  last known address has btxn giren to the 
attorney, permitting him to be heard on affidavit, except in those cases 
where he has been convicted or confessed his guilt in open court, or 
tlle charges h a ~ e  been duly proven in a civil action. I f  tlle recomrnericla- 
tion of the Grievance Committee is for dismissal of the charges, the 
report shall be private. I t  shall not be necessary to examine witnesses, 
but the committee shall have authority to require affidavits or other 
statements in sufficient form and substance to satisfy i t  as to the probable 
truth of the charges contained in  the complaint. 

l?e it fu r ther  Resolved,  that  this rule shall not be retroactive and 
shall not apply to any action for disbarment which h:ls already been 
instituted. 

Be it Resolced,  by the Council of The North Carolina State Bar,  
that subsection a, of section 2, of h t i c l e  IS, of the Certificate of 
Organization of The North Carolina State Bar  be and the same is 
hereby amended to read as follows : 

a. A written statement, i n  separate paragraphs, shall be formulated 
by the Council, or under its directions, showing the nature and sub- 
stance of all the charges preferred against tlie party ag,iinst whom the 
same hare  been filed, or lodged, or included in the repcrt of the Com- 
inittec on Grievances. Such statenlent shall also contain a notice of the 
time and place for a hearing thereon, in the county where the respondent 
resides, and the respondent shall be entitled to receive two copies of 
said statenlent and notice, a t  least thir ty days prior to the time desig- 
nated for such hearing. Service of said statement and notice shall be 
made by the sheriff of the county in which said respondent resides, by 
delivering to the said respondent two copies of said statement and notice, 
and the Secretary of the Council shall pay to such sheriff for such 
service such fees as are allowed such sheriff for service of summons in 
civil actions. 
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Be it further Resolved, that this rule shall not be retroactive and 
shall not apply to any action for disbarment which has already been 
instituted. 

Be it  Resolved, by the Council of The North Carolina State Bar, 
that Article X, of the Certificate of Organization of The North Caro- 
lina State Bar be and the same is hereby amended by adding thereto 
the following sections : 

SECTION 33. I t  shall be deemed unethical and unprofessional for 
a member of The North Carolina State Bar, who is now or who may 
hereafter become a partner of any judge of any court inferior to the 
Superior Court, to practice his profession in the court of any such judge, 
during the existence of such copartnership. 

SECTION 33%. I t  shall be deemed unethical and unprofessional for 
a member of The North Carolina State Bar, who is now or who may 
hereafter become a partner of a solicitor or prosecuting attorney of any 
court of the State of North Carolina, to practice his profession in any 
criminal court of such solicitor or prosecuting attorney. 

SECTION 34. The foregoing canons, embodied in sections 33 and 
331/2, shall be in full force and effect on and after 1 July, 1934. 

North Carolina-Wake County. 
I, Henry M. London, Secretary-Treasurer of The North Carolina 

State Bar, do hereby certify that the foregoing amendments to the 
Certificate of Organization of The North Carolina State Bar were 
adopted at  the regular meeting of the Council on the 13th day of April, 
1934, by unanimous vote of the Council. Given under my hand and the 
seal of The North Carolina State Bar, this the 20th day of April, 1934. 

HENRY M. LONDON, 
(SEAL.) Secretary-Treasurer, The North Carolina State Bar. 

After examining the foregoing amendments to the certificate of or- 
ganization of The North Carolina State Bar, i t  is my opinion that the 
said amendments comply with a permissible interpretation of chapter 
210, Public Laws, 1933. This the first day of May, 1934. 

W. P. STACY, Chief Justice. 

Upon the foregoing certificate of the Chief Justice, it is ordered that 
the foregoing amendments to the certificate of organization of The 
North Carolina State Bar be spread upon the minutes of the Supreme 
Court and that they be published in  the forthcoming volume of the 
Reports as provided by the act incorporating The North Carolina State 
Bar. This the first day of May, 1934. 

W. J. BROGDEN, For the Court. 



ADDRESS 

BY HON. FRANK A. DANIELS 

PRESENTATION OF A PORTRAIT 

OF THE LATE 

GEORGE VAUGHAN STRONG 
TO THE 

S U P R E M E  C O U R T  O F  N O R T H  C A R O L I N A  

ON BEHALF OF H I S  CHILDREN AND H I S  
NEPHEW, HENRY R. STRONG 

28 M A Y ,  1934 

At tlie invitation of his children I present the portrait of George 
Vaughan Strong. 

I know of no reason why they should thus honor me unless it arises 
out of their knowledge of the long and affectionate friendship which, 
beginning in my boyhood and extending to his death, existed between US. 

I should regard myself most happy if, in this addresa, I should be 
able to preserve in some measure the outlines of the life, character and 
attainments of this great lawycr of a former generation. 

George Vaughan Strong, son of Dr.  Salmon Strong and his wife 
Eliza Sampson Strong, was born a t  Clinton, Sampson County, North 
Carolina, May 7th) 1827. 

The father of Dr.  Strong came from Bolton, Connecticut, and was an  
early settler of Sampson County. 

Eliza Sampson was a descendant of Michael Sampson who, with his 
brother John  Sampson, came from England to the colony before the 
Revolution. They were sons of Samuel Sampson, a bishop of the Church 
of England, and the offspring of an  old family long proninent in their 
natice land. 

Sampson County, formed in 1784, from Duplin, was named in honor 
of John Sampson who had served as a member of tlie Governor's 
Council under the Royal Governors Dobbs. Tryon and Martin, from 
1761 to 1775. 

AS a boy young Strong lived for soinc time with his urwle, Dr.  Fred 
Hill,  who later became his guardian, on his estate a t  Orton, near Wil- 
mington, from which he entered the school of Jefferson Lovejoy, a 
distinguished educator of that period. 
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Concluding his preparation for college, he became a student of the 
University of North Carolina from which he graduated at the age of 
eighteen with the highest honors. 

After his graduation, his health being somewhat impaired, he worked 
for a year, as an ordinary farm hand, on his father's farm and achieved 
his early ambition of ploughing a straighter furrow than any other 
hand on the plantation. 

I t  was about this time that he wrote and published a volume of 
poems, evidencing much poetical talent, with every indication that the 
young man's fahcy had lightly turned to thoughts of love. 

He dedicated this, the first fruit of his genius, to a Sampson County 
belle who shortly afterward married another suitor. I n  his later and 
more mature years he endeavored to collect and destroy these poems, 
which to my youthful way of thinking were well worthy of preserva- 
tion. 

He  had even in his late years the temperament and intellectual qual- 
ities of a poet, and his shapely head bore striking resemblance to that 
of Shakespeare as seen in some of the great poet's portraits and espe- 
cially in his bust in the chancel of Holy Trinity Church at Stratford. 

For a brief period he taught school in Wilmington where he met and 
married Anna Eliza Cowan, daughter of a prominent Cape Fear family. 
There were born to them ten children: Carrie Cowan, Sallie Stone, 
Eliza Sampson, Anna Cowan, Virginia, George V., Jr . ,  Mary Walker, 
Robert C., Grace Sampson and William Hunter, of whom the survivors 
are Virginia, widow of Norwood Giles, of Wilmington, Mary Calvert 
Wilson, Robert C. Strong and Grace Sampson, widow of John H .  
Kineoly, together with many grandchildren and great-grandchildren 
of Judge and Mrs. Strong. 

Mr. and Mrs. Strong soon moved to Goldsboro where he taught school 
and became the owner and editor of the Goldsboro Telegraph which, 
under his management, gained much popularity and influence. 

While so engaged he studied law without an instructor; and, securing 
his license, became the partner of William T. Dortch, under the partner- 
ship name of Dortch and Strong, which became one of the strongest legal 
firms in that section of the State and attained a large and successful 
practice. 

He  was for a number of years vestryman and senior warden of St. 
Stephen's Episcopal Church. 

He  served as a delegate from Wayne in the historic Constitutional 
Convention of 1861. 

The Civil War impending, he raised a volunteer company of soldiers 
for service to the Confederacy of which he was Captain, but was soon 
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after appointed Confederate States District Attorney, a1 d took no part 
in the actual hostilities which ensued. 

As a result of his political activities and of his senice  as District 
Attorney, he was, after the close of the war, deprived of his license and 
debarred from the practice of his profession, but somlltime later his 
disabilities were removed and he was permitted to resume his practice, 
the certificate permitting such resumption being now p*eserl-rd in the 
Hall  of History in  Raleigh. 

After practicing for years in Wayne and adjoining counties, Judge 
Strong, in 1871, came to Raleigh and formed a copartnership with 
Hon. Thomas Bragg, former Governor of the State, of which Hon. 
W. X. H. Smith, an  able and learned lawyer who had I-epresented the 
First  Congressional District in the House of Representatives of the 
Thirty-sixth Congress, was later a member until he retired to become 
Chief lJustice of the Supreme Court. 

The Capital has not had an abler law firm than that of Bragg, Smith 
and Strong. 

I n  days when i t  was a rare thing for a Democrat to he elected from 
Wake to the General Assembly, Judge Strong was, after a brilliant 
campaign, chosen to the House of Representatives where he rendered 
services that greatly enhanced his reputation. 

Prominent among these was his advocacy of the bill in roduced at the 
session of 1874-75 for the promotion of the interest of tlie Gniwrsity 
which had been defeated in the House where there seemed little hope 
that an Institution that had been tlle pride of the Conimcnwealth would 
again resume her career of usefulness and blessing to the State. 

At this juncture and under these circumstances, dominated by his 
love for his Alma Mater, he made probably the greatest speech of his 
life and snatched victory from tlle jaws of defeat. 

That accomplished writer, Col. John D. Cameron, wrot? the following 
account of this event: "Mr. Strong's name hereafter, in the rising pros- 
perity of the University must be inseparably connected with this happy 
time in the tide of its fortune, for to his determination, his uncon- 
querable zeal, unanswerable argument, his hopefulness when others 
despaired and his impassioned eloquence are due much of that change of 
sentiment which at  length aroused the House of Repretientatives to a 
generous emulation for the honor of the State and interest of education." 

I t  was comparable to the speech made by James C. Ilobbin, on the 
same arena, when the bill to establish the Insane Asylum trembled in the 
balance. I t  has been said that Mr. Dobbin was Judge Strong's ideal 
lawyer and that his powerful arguments which young Slrong heard in  
the Superior Court of Sampson had much to do witL kindling tlie 
ambition that made Judge Strong a great lawyer. 



N. C.] S P R I N G  TERM,  1934. 933 

I t  need occasion no surprise that later he served as one of its trustees 
and that the struggling but grateful University conferred upon this 
beloved son its most honorable degree. 

I n  1876 he  was elected Judge of the Criminal Court of Wake in  which 
capacity he served with much reputation until he  retired to rePnter the 
general practice of his profession which was to him an engrossing 
pss ion.  During this service his charges to grand juries were so admir- 
able that the bar of Wake requested the publication of the ablest, 
delivered in June, 1877, because they were of opinion "That if it were 
~ r i n t e d  and generally disseminated anlong the people, they would have 
a clearer idea of the criminal jurisprudence of the State," with which 
he gladly complied. Tt i s  with something of a feeling of sadness that I 
recall and write the names of these lawyers: W. N. H. Smith, Joseph B. 
Batchelor, George H. Snow, Thomas C. Fuller, R. C. Badger, John 
Gatling, William P. Batchelor, T. M. Argo, John W. Hinsdale, S. F. 
Mordecai, T.  P. Devereux, Richard H. Battle, Jr . ,  George M. Srnedes, 
and C. M. Busbee,.his friends and cotemporaries, who have all passed 
away and whose various talents and accomplishments gave distinction 
to the legal profession of the State. 

For  some years, i n  connection with his practice, he conducted a private 
law school largely patronized, whose students have gained eminence at  
the bar and upon the bench. 

I recall the effort we made to nominate him to a place on the Supreme 
Court Bench, a position for which he was eminently qualified, and the 
grief that came to us when, for the lack of a few votes, he was defeated. 
Among those deeply depressed at the unexpected result I remember 
George H. Brown, Charles B. Aycock, Josephus and Charles C. Daniels. 

LTpon the death, in 1884, of my friend Abram K. Smedes, one of the 
best lawyers I have known and one of the finest gentlemen it has been 
given me to call by that sacred name, with whom Judge Strong was 
associated in the practice a t  Goldsboro, the admission of Judge Strong 
into the partnership of Aycock and Daniels was suggested. The young 
lawyers had known and admired him from their youth and warmly 
welcomed the formation of the new firm of Strong, Aycock and Daniels 
which for several years practiced in Wayne and the surrounding counties. 

This intimate and delightful association transformed their regard for 
him into a deep and lasting affection which the lapse of years has not 
diminished. H e  was afterward associated with R. T. Grey and E. R. 
Stamps, of Raleigh, and later upon the entrance into the practice of his 
son Robert C. Strong, now for many years Supreme Court Reporter, 
he organized the law firm of Strong and Strong which continued until 
ill health forced his cessation from the labors of his profession. 
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111 Judge Strong mere combined the simplicity of greatness, the guile- 
lessi~ess of a child and the virility of a strong man. I n  t'w presentatio~l 
of a cause to the court he preferred the gentle wags of persuasion, of 
whic.11 lie was a master, and of quiet but often elaborate I rgument based 
upon the fundameiital principles of the law and buttressed by all the 
pertinent authorities within his reach and an appeal to that  "law whose 
scat is the bosom of God, whose voice the harmony of the world." 

Bu t  when the occasion demanded he was bold, aggressive and pertinaci- 
ous; and in the preseilce of injustice or oppressioti, his eloquence was a 
flaming sword. An occasioii is recalled in which these qualitiev nlid 
their n ia i~ly  exercise created the risk of attachment for contempt from 
a Federal Judge who had, like some other judges, a folldness for that 
sort of procedure, but without effect upon the advocatr who fearlessly 
de fendd  his clieilt against a false and nialicious accusatiotl. 

H i s  arguments abounded in analogies and illustratioris drawn from 
the farm and the shop, from the thoughts and beliefs of the people, from 
nature and from the store of legal and literary r i c k s  his industry had 
acquired and assimilated a i d  which his remarkably retzntive memory 
held ill reserve for instant and efiective use. 

H e  surpassed all his associates in literary acquirements arid in beauty 
and felicity of speech. I recall, however, that on one occasion, in Wayne 
Superior Court, his use of a quotatiou froin Shakespeare was not under- 
stood by a large portion of his audience. H i s  great antagonist, William 
T. Ilortch, in his address to the jury made a statenlent which Judge 
Strong regarded as a striking admission ill his favor, a11d in his reply, 
lie quoted it, and, turnillg to Mr. Dortch, he exclaimed in the language 
of Gratiano to Shylock: "I thank thee, Jew, for teaching me that word" 
to the amazemeut of the jury who had nerer heard of S l  ylock and who 
sat in open-mouthed wonder that Judge Strong should call his old and 
highly esteemed friend a Jew. 

I recall another interesting incident which took place in the early 
'SO'S in Wilson Superior Court and illustrated ail absence of mind that 
sornetirnes affected him and a tendelicy unconsciously to slwak aloud 
occasionally his secret, innermost thoughts. He had filed twenty excep- 
tions to the report of a referee and was arguing them before Judge 
McKoy. 

The bar sat in silent adnliration of the learning, ability and eloque~tce 
with which he discussed sixteen of his exceptions, and I tliought he 
liatl surely won the decision of the court, wl~en,  pausing for a moment, 
lie said:  "A2nd now, may it piease your Honor, I come to the exceptions 
upon wliich I really rely," and never understood the quiet ripple of 
laughter that ran  round the bar a t  this unusual and unexpected state- 
ment. 
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Twenty years ago I wrote of him this paragraph, which I quote: "He 
was a most industrious lawyer who never rested content until he had 
seen and examined every authority on every side of every proposition 
lie considered." H i s  acute and somewhat subtle mind enabled him to 
see a subject a t  so many angles that there resulted sometimes an un- 
certainty of coririction which, however, did not militate against his 
eloquent and persuasive presentation of his views to the court." 

I n  the trial of causes there were no unseemly bickerings to which he 
was a party. H e  never thought that loyalty to his client made necessary 
or justified unkind or bitter comments upon his adversary. No stretch 
of imagination could conceive him engaged in rerbal hostilities, utterly 
out of kt,eping with the respect due a court of justice, resulting in 
threats of personal riolence and invitations to step outside thr  court- 
room and settle controrersies i n  brutal physical combat. 

The  soul of courtesy, he carried into his practice a t  the bar the graci- 
ous amenities of social life which and held the respect and affection 
of his brethren. H e  \%-as first a man, responsive to all that appeals to 
the highest manhood-family affection, derotion to friends, faithful- 
ness to clients, loyalty to country, and the greatest of all loyalties, 
loyalty to  truth and righteousness. 

And then a lawyer whose career was adorned with the virtues of 
private life. H e  loved the law and was its tireless student. I t  was not 
dull or dry as dust to him, but full of interest, a l i r ing force in the 
lires of men. H e  knew by name and cited from memory the leading 
cases in our reports without referring to indexes or digests. I think 
Judge William R. Allen was the only lawyer I have known who equalled 
him in this valuable but unusual acquirement. 

T o  Judge Strong no labor was too arduous that  served to winnow the 
true principle from conflicting decisions and multiplied distinctions 
and refinements. H e  was temperate in all things except work. I saw 
him often perform this labor with signal success but too often a t  the 
expense of his physical well being. 

I n  my recollection he was never robust in health, and this devotion 
to  duty, this incessant, intense pursuit of "the true reason of the law" 
erentually impaired his strength and brought on the illness from which 
he long suffered and which, on October 10th) 1897, resulted in his death. 

I became acquainted with Judge Strong when I was a boy in Wilson 
where he usually attended the Superior Court. I saw a good deal of 
him, and his charming manners, his amiability and his thoughtful con- 
sideration for those about him, and especially for an  over-grown boy, 
drew me strongly to so attractive a personality. I had a propensity 
for looking in on the courts which were held in the block in which I 
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lived and heard him in debate with tlie able bar gatliered there among 
whom were Conrior & Woodard, William T. Dortch and Hugh F. Mur- 
ray. I thought there were giants in those days, and du r i i~g  a life which 
has now passed the limit of three score years and ten and which has been 
mostly spent in and about tlie courts, I am riot quite su1.r I hare  seen 
their equals, not to say their superiors. 

From our first meeting I had a great admiration for this geiltleman 
which, when I was privileged to associate with him as his junior and to 
experience his fatherly kindness and consideration, grew into an  affcc- 
tionate veneration. 

I can now recall his  benignant face as he addressed the court with 
the statc.ment that he  was presenting a suggestion of his Brother Aycock 
or his Brother Daniels and proceeded to argue it with such power as to 
make his ,young brethren believe there was rriucll more in the suggestion 
than thry had imagined. 

I t  has been said that he was a gmtleman of the old school, but I haye 
always felt that he stood in tlie front rank of gentlemen of :ill tlic schools, 
old or young. 

May I quotc Thackeray's definition or description which years ago I 
applied to my friend Henry  G. Oor~iior and wliich I think describes 
Judge Strong \I ho resembled Judge Connor in many respects: "What is 
it to be a gentlrman? I s  it to have lofty aims, to lead a pure life, to 
keep your honor virgiii, to haye the esteem of your fellon caitizens, and 
the love of your fireside; to bear good fortune meekly, to suffer evil wit11 
col~stancy ; and though eri l  or good to maintain truth all\ ays?" 

Judge Strong was not exempt from the misfortunes and sorrows inci- 
dent to our cornmo~l liurnaiiity, and lie bore them with tlie patie~~ccl and 
fortitude inculcated by the teachings of the great church of which fro111 
his youth he was a conimunicant. When 1 last saw hini iliortly before 
his death, he had suffered from a long illness and was bli i~d.  A young 
lady, o~ic. of his daughters, I think, was reading to him on,: of his earlS 
favorites, a novel of Walter Scott. I spent an hour with him in pleasant 
conversation in which, amoug other things, he tiiscussed most interest- 
ingly the merits of the great r~ovelist. 

My  last impression of him was derived from the chec~fuliless aucl 
serenity with which he awaited tlie end of a well-spent l i f t ,  and 1 came 
away t h i ~ ~ k i i l g  of Milton's poem on his b l i ~ ~ d ~ i r s s  : 

"Doth God exact day labor, light denied 1 
I fondly ask. Bu t  patience to prevent 
That  niurmur, soon replies, God cloth not need 
Ei ther  man's work or his own gifts. Who best 
Bear his mild yoke, they serve him best. 
. . . . . They also serve who only stand and wait." 
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REMARKS OF CHIEF JUSTICE STACY, UPON ACCEPTING PORTRAIT  

OF GEORGE VAUGHAN STRONG, I N  T H E  SUPREME 

COURT ROOM, 28 MAY,  1934 

I t  was the rerdict of his contemporaries that George Vaughan Strong 
was a man of brilliant intellect, a lawyer of meticulous care, a citizen 
of unquestioned patriotism. 

His loyalty to the University of North Carolina, his alma mater, was 
the deciding factor in saving that institution in the dark days of Recon- 
struction when its very existence hung in the balance. "As long as there 
is an appreciation of devotion and justice in Korth Carolina, so long 
must the name of George V. Strong be inseparably linked with our 
L-niversity" was the tribute paid him by Dr. Kemp Plum~ner  Battle, 
President of the University at  that time. As a reward for his matchless 
eloquence in behalf of the University, he has ever been held in grateful 
remembrance by the Alumni of that institution. 

Judge Strong was regarded as a lawyer of unusual ability, and won 
high place at the bars of Goldsboro and Raleigh, where he practiced. 
Sincerely devoted to his State, he held numerous important public 
positions. H e  was a member of the Constitutional Convention of 1861, 
District Attorney under the Confederacy, member of the General As- 
sembly, and Judge of the Criminal Court of Wake County. No man 
of mediocre ability could have attained or filled these positions. 

I t  has been said of him that he was an exemplar of courtesy, and 
seemingly always bore in mind the precept: 

"I expect to pass through this world but once. Any good therefore 
that I can do, or any kindness that I can show to any fellow creature, 
let me do it now. Let me not delay or neglect it, for I shall not pass 
this way again." 

The Court is pleased to have this excellent portrait. The Marshal 
will hang it in its appropriate place. The splendid appraisal of his 
life and character by one who knew him well and who himself so 
worthily exemplifies the enduring virtues of right living, will be printed 
in the forthcoming volume of the Reports. 



PORTRAITS PRESENTED TO THE SUPREME COURT OF NORTH 

CAROLINA WITH ADDRESSES AND CITATIONS TO THE 

REPORTS IN WHICH MEMOIRS ARE TO BE FOUND. 

ALLEK, HOE. W. R., Associate Justice-Resolutions and Itemarks, 182- 
923-927. Presentation of Por t ra i t  and Fur ther  Memoir, Hon.  
F. A. Daiiiels, 184-599-813. 

ASHE, HOPIT. T. S., Associate Justice-Memoir Proceedings, Resolutions, 
and Remarks, 96-563-569. 

- ~ V E H Y ,  WOK. ,I. C., Assoczate Justice-Presentation of Portrai t  and 
Memoir, IIori. Josephus Daniels, 204-818-829. 

BAGLEY, HOX.  W. H., Clerk of Supreme Court-Portrait Presentation 
and Memoir, Won. Chas. Whedbee, 197-797-809. 

BATCHELOR, HON. J. B., Attorney-General-Memoir Proceedings and 
Resolutions, etc., 132-1152-1154. 

BATTLE, HOTS. W. H., Associate Justice-Memoir, Court Proceedings 
and Remarks, 80-498-509. Presentation of Por t ra i t  and Fur-  
ther Memorial, by Hoii. Jos. B. Batchelor, 110-619-636. 

BEIUNETT, H O K .  R. T.-Presentatioil of Por t ra i t  and Memoir, by John 
A. Li~ings tone ,  205-877-893. 

BOYDES, 1 1 0 ~ .  NATHASIEL, Associate Justice-Uemoir Proceedings in  
Supreme Court, 70-i-vi (Annotated, 70-590e-j90j). Fur ther  
Memoir by Dr .  Archibald Henderson, 17+817-826. 

BRAGAW, HOK. S. C.-Presentation of Portrai t  and Meinoir by Hon. 
A. D. McLeali, 201-832-866. 

BRAGG, HOK. THOMAS, Ex-Governor-Memoir Proceedings before the 
Court, 66-660-662. 

RROWK, H o x .  G. II., Associate Justice-,Lnnouncement of Death, 192- 
871. Presentation of Portrai t  and Xemoir  by Hon.  R. W. 
 inst ton, 193-859-869. 

Bysr;a.r, HON. W. P., Associate Justice-Portrait Presentation, 12%- 
1106-1108. 

CALDWELL, HON. D. F. (Superior Court)--Portrait Presentation, Hon. 
T h o .  I?. Kluttz, 173-839-846. 

C E A T E ~ K I A L  CELEBRATIOS OF SGPREME COURT, 176-76;-830. 

CLARK,  [IDA. WALTER, C'hzef Justice-LIiinou~icemellt of Death, 187- 
S G .  Presentation of Portrai t ,  Ho11. James  A. Loc~kllart, 188- 
839-850. 
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CONNOR, HON. H. G., U. 8. Judge and Associate Juslice-Announce- 
ment of Death, 188-851. Presentation of Portrait and Long 
Memoir by Hon. Josephus Daniels, 196-830-877. 

DANIELS, HON. J. J., Associate Justice-Portrait Presentation and 
Memorial by Wm. H. Day, 110-637-642. 

DAVIS, MR. G ~ o R ~ ~ - P o r t r a i t  Presentation and Memoir by Capt. S. A. 
Ashe, 170-801-824. 

DAVIS, HON. J. J., Attorney-General of Confederacy-Memoir, Resolu- 
tions and Remarks, 111-755-761. 

DILLARD, HON. J. H., Associate Justice-Memoir, Resolutions and 
Remarks, 118-1274-1277. 

DORTCH, W. T.-Portrait Presentation and Memoir by Hon. H. G. 
Connor, 171-841-856. 

FULLER, T. C.-Portrait Presentation by Mr. Charles W. Broadfoot, 
163-601-608. 

FURCHES, HON. D. N., Chief Justice-Portrait Presentation, Hon. 
W. P. Bynum, Jr., 150-869-878. 

GASTON, HON. WILLIAM, Associate Justice-Memoir, 26-i-iv. (Anno- 
tated-not given). Portrait Presentation and Memoir by Fabius 
H. Busbee, 113-737-745. 

GRAHAM, W. A.-Memoir Proceedings of Court, 74-803-806, 

HENDERSON, HON. LEONARD, Chief Justice-Portrait Presentation and 
Memoir by Hon. R. W. Winston, 149-595-616. 

HOKE, HON. W. A., Chief Justice-Announcement of Death, 190-882. 
Presentation of Portrait by Hamilton C. Jones, 199-823-839. 

HOWARD, RON. G., Superior Court-Portrait Presentation and Memoir 
by Hon. H. G. Connor, 173-819-838. 

IREDELL, RON. JAMES, U. 8. Svpreme Court-Presentation of Portrait 
and Memoir by Hon. Junius Davis, 124--877-907. 

KENAN, HON. T. S., Clerk Supreme Court-Presentation of Portrait 
and Memoir, Hon. Theo. F. Davidson, 168-671-676. 

MACRAE, HON. J. C., Associate Justice-Presentation of Portrait by 
Ron. James E. Shepherd, 146-683-685. 
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MERRIMON, HON. A. S., C'hief Justice-iliemoir, Resolutions and Re- 
marks, 111-735-753. presentation of Portrai t ,  Mr. drmistcad 
Jones, 114-430-935. 

MONTGOMERY, HON. W. h., Associate Justice-Presentation of Portrai t ,  
Hon. Thurston T .  Ricks, 186-787-803. 

MOORE, HON. ALFRED, U. S. Superne  Court-Portrait Prese i~ta t io~i  
and Memoir by Hon. Junius  Davis, 124-877-9Cl7. 

MOREHEAD, HOE. J. T.-Memoir by Hon. Robert C. Strudwick, 169- 
777-780. 

MURPHEY, HOX.  -1. D., Associate Jz~fice-Presentation of Portrai t  and 
Memoir by Hon. John W. Graham, 149-583-395. 

PEARSOW, HOE. R. RI., Chief Justice-Memoir, 78-575-593. Presenta- 
tion of Portrai t  and Memoir Proceedings, 112-9 13-922. 

READE, HOE. E. G., Associate Justice-Memoir Proceedi.lgs, 113-869- 
874. 

RODMAN, HON. W. B., Associate Justice-Presentation of Portrai t  and 
Memoir by Hon. George H. Brown, 116-1075-10e41;il. 

RUFFIN, HOS. THOMAS, C'hief Justice-Memoir, Court Proceedings, 
64-i-vi (Annotated, 64-707-711). 

RUFFIN, H o x .  THO MA^, Associate Justice-Court Proceedings, 10& 
945-954. 

SETTLE, HON. THOMAS, Associate Justice-Presentation of Portrai t  and 
Memoir by Hon. W. P. Bynum, J r . ,  139-649-10'7. 

SHEPHERD, HOE. J. E., Chief Justice-Presentation of Portrai t  and 
Memoir by Gov. Charles B. Bycock, 158-654-662. 

SMITH, HOPI'. W. N. H., Chief Justice-Memoir, Court Proceedings, 
104-955-966. Presentation of Portrai t  by Mr. George H. Snow, 
108-809-813. 

STROKQ, GEORGE V ~ ~ ~ ~ ~ ~ - P r e s e n t a t i o n  of Portrai t  an3  Memoir by 
I-Ion. F rank  A. Daniels, ante, 930. 

TAYLOR, HON. J. F., Atto~ney-General-Memoir, Obituary Xotice, 
12-527-530. 

TAYLOR, HON. J. L., Chief Justice-Memoir by the Court, 16-308. 
Presentation of Por t ra i t  and Memoir by Hon. Thos. S. Kenan, 
107-985-986. 
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TOOMER, HON. J. D., Associate Justice-Presentation of P o r t r a i t  by 
E d w a r d  J. Hale,  149-616-623. 

WALKER, HON. P. D., Associate Justice-Presentation of P o r t r a i t  and  
Memoir by  Hon.  E. T. Cansler, 191-839-851. 

WARREN, C.  F.-Presentation of P o r t r a i t  a n d  Memoir  by  H o n .  Stephen 
C. Bragaw, 169-767-775. 

WILSON, J. H.-Presentation of Por t ra i t ,  Hon .  F r a n k  I. Osborne, 
169-755-765. 

WINSTON, P. H.-Presentation of P o r t r a i t  by H o n .  Locke Craig, 166- 
665-676. 

NOTE (unofficial) : The above presentation addresses to and acceptance 
by the Court are  so scattered in the various volumes of the Supreme Court 
reports, a s  to be practically lost to those who would h d  them of great 
interest. An examination will disclose that the addresses are  made by men 
high in literary attainments and who were leaders of men. There were many 
of them who attained a high place as  orators and scholars. 

The late W. J. Peele printed a pamphlet, or book, of the addresses referred 
to, up to a certain date, which may suggest the idea that it  would be a good 
thing to bring them up to the present time and make them available in our 
schools, as  examples of fine oratory and literature. The idea has also occurred 
that these portraits, representing many thousands of dollars in original cost 
value should be placed in a separatc gnllery. 

II~IIIRT C. STRONG. 



I N D E X .  

Ackno\vledpnent see Mortgages A c. 

Actioiis. (Joindt,r of parties and causes see Pleadings h a : I: b.1 
A Iiiglit to Ins t i tu te  Action ant1 ('onditions Precedent. 

c Actiom Arisitlg front Crimitzcrl Acts ill Which I'nrtiex (IF? ill Pnr'i Dc'licio 
1. Where tlie allegations of tlie coml~la in t  reveal tha t  both parties were 

ill. puri  drlicto in respect to t h ~  mat ters  out of which the cause of 
action arose, defendant's dmiu r re r  to tlie comglaint is  properly 
sustained, i t  being the policy of the  law in  such instances to remit  
the  llarties to their  own folly. Bean c. Detectice Co., 125. 

B Forms of Actions for  Enforcnnent  of Par t icular  Rights or Iicdress of 
Par t icular  \Vrongs. 

f F r u ~ i d  o r  Ilrcquitable Co~idzcct 
1. licld: action was  for  deceit and iiot for breach of wnrranty  of title 

of proyerty mortgaged. Brooks 1;. T'rust Co., 13G. 
y Declnru tor!/ Judgnle ,~t  Act 

1. An avtic~ii 11s thc  majority of the trusttws c~f a ch:rrital&. corporxtion 
 g gain st ;L minority of the trustees to determiile a controversy be- 
tween them a s  to the  power of the  corporatioil to mortgage i t s  
property for  t he  purpose of obtaining funds urcessary to the  further- 
ance of t he  charity for  which i t  was  created, in v\hich action the  
cnrlw~ration is  not made a party,  is held not to come within t he  
l~rovisions of the Declaratory Judgment Act, chap. 102, Public I , a \ ~ s  
of 1931, i t  not appearing tha t  any c30ntroversy exists between 
plaintiffs and defendants a s  to their  reslwctive rights, status.  o r  
legal relations with res l~ect  to the prol~er ty  of the  co:poration, and  
the  action is  dismissed on appeal to the Supreme Court. Tt7l.iyht 
1.. XcGce, 62.  

Adverse Possession. 
,4 Nature  and Requisites. 

c S d w r s c  I'osscaaion bj/ Trzratecs o r  E'iduciuries 
1. I'c~saession of trustee under constructive t rus t  held :~tlrc>rse to cc.strris 

qut ,  t rus te t~ta  under fac ts  of this case, the trustee having held the  
1;rntl adversely to his children, the  ccstuis quc iruct ,  for twenty 
years a f t e r  their  majority and their  leaving home. R,?id 1;. Rcid, 1. 

C Pleadings and  Trial .  
b Ecidcffcc 

1. I.:vitlrncr of l~ la in t ibs '  testator's actual ,  olrrn and notorious adverse 
possession of the  land in question under known and  visible metes 
:rnd I~ounds,  ill the cllaracter of owner ant1 adverse to the  claims of 
1111 other 1)ersoris held sufficient t o  be submitted to the jury. C. S., 
430. Reid 1;. Reid. 1. 

Agency see Princillal a n d  Agent. 

Appeal and Error .  ( I n  criminal cases see Criminal IAW.) 
A S a t u r e  and Grouatls of Al)j>ellilte Jurisdiction. 

d Judgntc?~ts  dppealablc; I'rcmature Appeals 
1. The refusal  of' a motion for judgment up011 the  p1e:tdings is  11ot 

appeali~ble,  i t  being the duty of appellant t o  except to the  refusal  
and  llresent the  queStio11 011 appeal from final judgment. Hafleigl~ 
c. Crossingham, 383. 
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Appeal and Error A d-contilzued. 
2. An order in this case that the holders of a first lien upon the property 

of a debtor should be allowed to sell the property under their 
registered deed of trust although a creditors' bill had been filed and 
permanent receivers appointed for the property, and retaining the 
cause for further orders, is held to affect a substantial right and 
was appealable. Kenny Co. r .  Hotc.1 CO., 591. 

e Academic Questions 
1. The Supreme Court will not consider the constitutionality of a statute 

where it  has become academic in the case. In r e  Trust CO., 12. 

f Parties T h o  31au Appeal 
1. On l&iintiff's appeal from a judgment as  of nonsuit defendant, asking 

no aftirmative relief, may not test the competency of a witness's 
testimony should the nonsuit be reversed, by also appealing from 
the judgment, defendant not being the "party aggrieved." C. S., 63'2. 
Guy c. Ins. Co., 118. 

2. The statutory receiver of a n  insolvent bank may appeal from an 
adverse judgment without approval of the court. I n  r e  Trust Co., 
261. 

3. This action was instituted to avoid plaintiff's deed for fraud. The 
grantee in the deed did not plead the statute of limitations, but 
other defendants, the trustee and cestui que t ~ u s t  in the grantee's 
deed of trust did plead the statute of limitations, and as  to them 
a nonsuit was entered, the cause of action being barred by C. S., 
441(9) .  Thereafter, upon notice to the trustee and cestui que trust, 
judgment was entered in plaintiff's favor against the grantee in 
the deed declaring plaintiff the owner of the lands in fee. From 
this judgment the trustee and cestui que trust appealed to the 
Supreme Court: Held, the appealing defendants were not appeal- 
ing from the judgment of nonsuit in their favor, but from the 
judgment upon the verdict which adversely affected their interest, 
and under the facts of the case they had the right to appeal, C. S., 
632, and the judgment upon the verdict being in conflict with the 
judgment of nonsuit, the judgment upon the verdict to the prejudice 
of the appealing defendants is  held erroneous. Hargett c. Lee, 536. 

B Presentation and Preservation in Lower Court of Grounds of Reriew. 
(Exceptions see hereunder F.) 

b Theory of Trial i n  Loxcr Court 
1. Appellant's exceptions and assignments of error will be considered 

upon appeal in  the light of the theory upon which the case was 
tried in the lower court. Potts 2;. 111M. GO., 258; Hargett 2;. Lee, 
636; Holland v. Dulilz, 211 ; Moore v. Shore, 699. 

C Requisites and Proceedings for Appeal. 
b Excepfions to Case o n  Appeal, Countercase and Settlement 

1. While it  is provided by statute, C. S., 644, that if appellant delays 
longer than fifteen days after service of objections and exceptions 
by appellee to his statement of case on appeal, and there is no 
agreement for an extension of time, the exceptions filed by appellee 
shall be allowed, the clerk has no authority to find the fact of 
such delay, nor to settle the case upon the admission of such fact, 



ISDES.  

Aplm.1 a n d  Er ro r  C b-contctrucd. 
i t  being required tha t  the  case on appral  ill such instance be  wt t led  
in tin approved manner  11y ag~eemel i t  of coullsel o .  by the judge. 
IVcaccr v. Hampton, 741. 

D Effect of Appeal. 
o Jurc.\drr . tm~~ of,  otid I'rocced~rtgs 111 Lozco Court o f t o  4ppertl 

1. TVhile a n  appeal is pending In the  Supreme Court tlie t r ia l  court has  
no jurisd~c*tion to hear  a motmil fo r  a new t r ia l  for  nl.\~ly discovered 
evidence Boctupnt te  v. F'wrro rtl Home. 652. 

E Record. 
a Xcccssccrl/ ~ ' U I  Is of Rccoi cl 

1. The fa i lur r  to  have a "cnw 011 appeal" 13 ill not o r d ~ n a r i l  n ork n 
tlismiss:~l even in cases requiring i t ,  even if no e l ror  apl?rars on the  
h c e  of the record. I\ eaver c. Ha?npton, 741. 

2. TVlicxre nothing but a purpolted "case on appc:~l" is  s t n t  up, and the  
ent i le  rword  prol?tlr i s  omitted,  and i t  does not alq)eiw from the  
t l anwr ip t  t ha t  a n  action n a s  in \ t i tn t rd ,  groceediii&? had,  and a n  
ap~)c%~l:tblr j u d g n ~ r n t  rendered, and tha t  a n  npl~eal  therefrum \ \ a s  
taken, the appeal \\ill be dismissed. Ibtd.  

b ~ll tzt tcrs Aot R e t  Out 111 Record Presumed C o i ~ e c t  

1. Where tlic ~ h t l r g e  of the  lo\\er court  is  not in the record i t  i s  pre- 
sumcd that  the  court  correctly charged tlie la\\ al~plicable to the 
facts.  Lunrbo- Co. c. I ' o~c t r  Co., 316; Hlyhfill 1;. -1Irlls Co., 5 5 .  

d Cotrectwn of IZecord o r  Case 0% Appeal 

1. A molion for  co'tlorarc. directing the  t r ia l  court  who settled the  case 
on  a ~ ~ ~ e a l  to amend or correct the  case on a p ~ e a l  will be dismi?sed 
where movant does not make i t  appc'ar t ha t  the  t r ia l  court  i s  
n i l l ing  to  makc the requested clianges E d x a r d s  a11 2 L e a t h o  ~ o o d  
T .  JfcCoy, 205. 

P Ewept ions  nut1 Assigi~ments of Error .  
a Il'~?ne at TVILLCIL Exceptions and O ~ ) ~ C ~ L O ? L S  X e ~ s t  be Eatel-ed 

1. W l ~ e r e  e r lo r  in statement of contentions of par t )  i s  iiot brought to 
the  court's at tention a t  the  time, a n  exception to the charge on th is  
11oint n ill not be suptained on appeal. ~ ' t r t bo rue  c. XcJfahor~ ,  30 ; 
Haye?  e Fcrguson, 414; Dull v. Heath ,  453. 

2. Exceptions ill tlie statement of the  contentions of a pa - t j  will not be 
considerrd on apgeal \ \hen such exceptions \ \e re  no1 taken a t  the  
tr ial  Kerse 1' Clat 12, 718. 

b l ' o tm  acrd Rcquzs~tcs 

1 h g e ~ ~ e r a l  exception to the  judgment will not be sustained n hen no 
irregulxritg appears up011 the face of the  ~ c c o r d .  Heckor!! u. 
Catazcba Co~cnty, 16.5. 

2. -411 exception to the filldings of fac t  of tlie tr ial  court  will not be 
sustained when the exception is  too indefinite to bring up fo r  review 
the  court's findings. Ibttl. 

3. 911  exception to the admission of ce r tn i~ l  testimony in  this case held 
wai \ed  by admission of other testimony by the witness on the  
s ame  subject without objection. Lamber t  v. Caronr a ,  616. 
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Appeal and Error F b-continued. 
4. Defendant's exception and assignment of error to the court's charge 

on the issue of damages held fatally defective as  a "broadside" 
exception in failing to specifically point out the matter complained 
of. Ibid. 

5. The Supreme Court can review only such questions as  are presented 
by exceptions d u l ~  taken and assignments of error duly made. 
TYilson 2;. Charlotte, 856. 

6. Where the only exception on appeal is to the judgment, and the find- 
ings of fact, to which no exceptions are  taken, support the judg- 
ment, the judgment must be affirmed. Wilson v. Charlotte, 866. 

G Briefs. 
c Abandonment of Exceptions by F a i k r e  to File Briefs or Discuss Excep- 

tions in  Briefs 
1. Where appellants file no brief in the Supreme Court and no error 

is made apparent, the judgment will be amrmed upon motion of 
appellee. Colvard 2'. Bemis, 199. 

2. As a rule only propositions or exceptions pointed out in the briefs 
a re  considered by the Supreme Court upon appeal. VcSeely 2;. 

Anderson, 481. 

J Review. 
a Questions and Matters Rez;iewable 

1. On appeal in a civil action the Supreme Court is  limited to matters 
of law or legal inference. Art. IV, sec. 8. Lightner 2;. Raleigh, 496. 

2. The verdict of the jury upon conflicting, competent evidence, and the 
refusal of the trial court to set aside the verdict a s  being against 
the weight of the evidence are not subject to review upon appeal. 
Headen v. Ins. Co., 860. 

b Of Matters Within Discretion of Court 
1. A motion to reinstate a case on the docket after judgment of nonsuit 

for failure to appear is  addressed to the discretion of court, and 
the court's refusal of the motion is not reviewable on appeal. 
Parham 2;. Hinnant, 200 ; Parham v. Hinnant, 201. 

c Of Findings of Fact 
1. Where the trial court makes no specific findings in regard to a 

material fact in issue i t  will be presumed on appeal that the judg- 
ment is supported by findings of the essential facts. Powell v. 
Bladen County, 46. 

2. An exception to the court's refusal to find certain additional facts 
will not be sustained where the requested findings embody con- 
clusions of law or are  adopted in substance by the court. Hickory u. 
Catawba County, 165. 

3. The refusal of the trial court to find additional facts is equivalent 
to holding that such requested facts a re  not supported by the evi- 
dence, and the Supreme Court will be concluded by the facts found 
where the refusal to find the additional facts is  correct. I b i d .  

4. Where the court, upon exceptions to the findings of fact by the 
referee, hears evidence and makes a finding contrary to the referee's 
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Apl)rill illi(l 1d:rror .T c-w~~t i t rued.  

findillg. the twurt's finding i s  ~ o ~ ~ c l u s i v ( ?  on a l ) l ~ a l  \vlien sul)portetl 
11y c.omlwtelit evidence. Lockt'idge 1;. Smith,  174. 

3. \\'line t he  clerk of the  Snlwrior Court lias fouiid f rom sufficient 
c'videllce tha t  the tlece:~srd was  domiciled in the coinity of proI)ate, 
illid th is  filldin:: i s  aft ir~ued by the Superior C'ourt, i t  is  couclusive 
on : i l ~ l ~ t ~ : ~ l  to  t h t ~  Su l~ r t~mt '  ( 'ourt  altliougli the e r i t l e n x  is  conflicting. 
111 rr Esta te  of Fi , t lu~sot t .  :K2. 

6. Tlie f i l ldil i~s of f a r t  by the l one r  court  a r e  ~ r c s u m e d  correct, n.itli the  
11urtlr11 ou al)l~rll imt to assign illid sl io~v error.  Hopkit18 2) .  & ' I c ( I ~ ~ L .  

430. 

7. Wllert, tlir 11artic.s \v:~ivts ;I jurj- triirl, the tintlings of fac t  by t l ~ c  
c'ourt : I IY> irs c~mc.lnsivr :IS :I vertlict of thr  jury. J l w s h a l l  r .  Bti111;. 
466. 

S. ('ourt's t i i~dings ulloli conflictill:: evidence a r c  conclusive on npl;t,nl. 
7'!jt?er 1'. 2'ytlf't'. 776: cloy tot^ c. .Irltrm.s, 920. 

d I ' t~ s i cn~p t io~ t  I I I I ~  Llurdcr? of S h o i r i t ~ ~  E t m r  

1. Burden is 011 n1)pellant to show 1)rrjutlici:ll error.  Cnrltorl 1.. Oil Po. .  
117 ; Il~ilsott c. Chn~~lo t t c .  856. 

c I't'cjzrdiriul aitd Horn~ lc s s  &,'I.I'ov 
1. Tliv 1)urtlrli is on aplre1l;ilit to slio\v r r ro r  on his escq) t ion  to the  ad-  

missioli of p a w l  evitlrnc.e, and w l ~ t ~ r e  he hns failell to show tha t  
such rrit1tw.r came within tlie gcwrr;rl rule cssclutlill>: such c.videlici.. 
tint1 i t  :rpI)turs tllat tlie error,  if' illiy. wils cured I)y all instruction to 
tlir jury not to cmrlsider t he  evidence, the  judgment will not be 
tlisturbecl. Curlton 2;. Oil Go., 117. 

2 .  A11 ilistrnt~tioli in this case tha t  if tlie liusb;l~icl 11ougl~t the I~onds  in 
su i t  with 1uont.y derivcci f rom crops g rowl  on h is  wife's lands tlic 
I)ontls would I~e lo~ ig  to t h r  wife in the :~bsellc.e of evidence tha t  he 
1i;rtl ~ ~ l i t t ~ t l  the lnutls f rom his wife is hcld not to contain rttversibl(~ 
error Iwcnuse of the ~)rovisioiis of ('. S., 31-1, t h a t  the  husba~itl  
slioultl 11e liable for rtwts only for one year prior to  the  insti tution 
of :~ct iou ,  tlitxrr beiug evitlelicr tlliit the wife Iiad repeatedly claimrtl 
titlcs to the  bolltls, and there I)eing uo rvit lrncr th: t the  liusbniirl 
hi111 bought tile bonds e s c r l ~ t  tha t  the>- were thereafter ill his 
~msscwion, and the evidmct, ttwding \vitli equal force to show tha t  
the I)o~itls were ill the l)ossession of the wife. Dail I;. Heath ,  45::. 

2. The court's charge to the  jury in th is  rase lielcl iiot to colitaiii re- 
versible or prejudicial cLrror \varranti~l:: a u e n  tr ial ,  the  charge 
l~eilig colistrued a s  a whole. L a n ~ b t ~ r t  I'. Ctrl'onrta. 616. 

4. E s c t ~ l ~ t i o n s  to the  court's charge ill this case a r e  not sustailied, i t  
:~l)lreariu:: t h a t  a j~lwl lant  was  ~ i o t  l)rrjudicetl 11- the instructiolia 
givrn. C'hainbct~lain 2;. Ins .  Co., 622.  

g QuC~tiorts S e c e s s a r ~  to Uetermimztion of dppca l  
1. W l i ~ r r  tlie answer to one of the  issues c1etcrrninc.s the  r ights  of the  

lulrties t he  Supreme Court  will not ro~is ider  rsc.rptions and assign- 
iur*~lts of er ror  relating to other issues. Reid u. Keid, 1. 

2. Where a new t r i i ~ l  must be awarded 011 appeal on one of apl~cllnut 's  
esce1)tions and assi:.liments of er ror ,  other escel)tiolls and ass ig l~-  
nlcwts of er ror  need not  be colisideretl. Lu~nouf  v. Hospittil. 111. 
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Appeal and  Er ro r  J g-col~finucd. 
3. Question debated in briefs held immaterial  in view of allemtioils, 

evidence and verdict. P e r ~ . y  1;. Assura?ice Socicfy, 122. 

4. Where  a new trial  is  awarded propounders u l ~ o n  appeal the question 
of t he  correctness of' the  taxing of the  costs i n  the lower court 
becomes immaterial. I n  rc  1rdZ of Hnrgrovt ,  307. 

6. Where plaintiff alleges t ~ v o  causes of action, but :~ l~pa ren t ly  alri~ndons 
the  second and fails  to tender a n  issue a s  to damages t h e r w n  and 
the  court  fails  to submit such issue to the  jury, the answer of the 
jury to a prior issue based exclusirely on mat ters  pertainins to the 
cause of action abandoned need not be considered in deciding the  
questions involved in  the  appeal. Chamberlain v. Ins.  Co., 622. 

6. Where the  answers of the  jury to the  first two issues determine the  
rights of t he  parties, discussion of the  subsequent issue5 ant1 the 
charge relative thereto beromes unnecessary. Reesc r .  Clrrr I t .  718 

7. Where a new t r ia l  i s  awarded upon certain exceptions, the Supreme 
Court nil1 not consider other exreptions relating to mat ters  which 
may not arise u l ~ n  the  subsequent hearing. T~illicrsorr I-. I t r s .  Co . 
8%'. 

K Determination and Disposition of Cause. 
e S e w  Tr iu l  for S c ~ c l y  Di.scozro~cd Ecidcncc. (Motion therefor in tr ial  

court see New Tr ia l . )  
1. Rlotion for new trial  for 11tw1y discovered evidence, made in the 

Supreme Court, is  al lo~ved in this case. Sztlliz.n)i z. B ~ r n ~ r c l l  Br08 , 
898. 

f Petitiort to Rehcur 
1. The appellant will not Iw alloned to change the theory nf tr ial  upon 

appeal f rom that  upon which the  case was  tr ied in  the lower court ,  
nor will such change be allowed up011 a petition to  rehcar.  Holland 
v. Dulin. 211. 

2. Where judgment for   lain in tiff i s  affirmed on alkpeal under a n  erroneouq 
belief t h a t  a rerd ic t  had been directed in plaintiff's favor, a petition 
to  rehear will he granted for  the  purpnse of affirming the judqment 
upon the verdict of the  jury. Headctl z5. 1 ~ 8 .  C'o, 860. 

L Proceedings a f t e r  Remand. 

'b Orders a n d  Procedure i n  Lower Court 
1. Where  a judge of the Superior Court enters a temporary restraining 

order in a pending cause contrary to the  decision of the Supreme 
Court on a prior appeal of the case from a n  interlocutory jutlgment, 
a later order entered upon the  hearing of the  temporary order t ha t  
such temporary order was  null and void nb i~fit io is not er imeous .  
S rwbcr ry  1'. Ferttlixo- Co., 182. 

2. Plaintiff i s  entitled to  notice of a motion hy defendant for  judgment 
on the  certificate of the  Supreme Court reversing judgment of tlie 
lower court refusing clefendant'q motion for  change of venue a s  a 
mat ter  of right. In  this case plaintiff was  seekinc a voluntary 
nonsuit, and is  held entitled to move therefor before the j u d w  
prior to judgment on tlie certificate. Vor tyage  Co. z. L o ~ g .  477. 
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Appearance. 
A Distinction Between Special and General Appearance. 

a I n  General 
1. Whether an appearance is a general or special appl?arance is to be 

determined by the relief asked, and if the prayer affects the merits 
or the motion involves the merits the appearance i : ~  general. C. S., 
401. Buncomhe C o ~ c n t ~  v .  Penland, 299. 

2. In  this action to recover for injuries sustained in an automobile col- 
lision one of the defendants was a nonresident nnd was served 
with summons under the provisions of S. C. Code, 491(a) .  The 
nonresident made a special appearance and moved to dismiss the 
action as  to it for lack of jurisdiction on the ground that it was a 
nonresident, had no place of business in this State, and did not own 
or operate the automobile which caused the injur j  and that those 
in control of the car a t  the time of the injury were performing 
no duties connected with the interest or business of movant, nnd 
that the attempted service was void : Held,  the appearance was 
special and not general, the movant not intending: to go into the 
merits of the action, but merely into the facts necewary for service 
under the statute, and it  being settled that a defendant may make 
a special appearance to move to disniiss for want of jurisdiction. 
S m i t h  v. Haughton,  587. 

B Effect of Appearance. 
a Waiver  o f  Process 

1. An appearance to vacate a judgment entered by clefr~ult and inquiry 
will not validate such default judgment when it  is void because 
rendered without service of process returnable to the proper county, 
it appearing that no appearance of any kind was inade by the de- 
fendant before judgment. Hawe l l  v. Wels tead,  81;'. 

Army and Savy-War Risk Insurance see Insurnnce S a. 

Assault. 
A Civil Actions. 

c Defenses 
1. Employee may use force appearing reasonably necessary in self- 

defense against striker trespassing upon property. Reesc n. Clark,  
718. 

B Criminal Prosecutions. 
' b Elements and Degrees of Assault  

1. The evidence tended to show a simple assault by defc~ntlant on prose- 
cuting witness and a later encounter between the parties in wliicli 
defendant was armed with a deadly weapon. Defendant testifietl 
that in the second encounter he only defended himself when the 
prosecuting witness approached him in a threatening manner armed 
with an open knife. Held ,  the jury might have eound from the 
evidence that defendant was without fault in the second encounter 
and convicted him of simple assault in the first, and it  was error 
for the court to charge the jury that  they could convict defendant 
of assault with intent to kill, or assault with a deadly weapon or 
not guilty, and refuse to charge the jury that ther might convict 
defendant of simple assault. C. S., 4640, and upon appeal from u 
conviction of assault with a deadly weapon a new trial is ajvnrded. 
8 .  v. Lee. 472. 



INDEX. 949 

Assignments. 
D Actions. 

a Parties Who May Sue 
1. Where an option is assigned as  collateral security for the assignor's 

note to the assignee, both the assignor and assignee have an interest 
therein, and if the contract is not assignable, the assignor has not 
relinquished his interest therein and may sue thereon, and where 
either party can maintain the suit the other is merely an unneces- 
sary party, which is not a defect for which a demurrer will lie. 
Trust Co. v. Webb, 247. 

Attachment. (Service by publication and atlachment see Process B c ;  attach- 
ment in  garnishment proceedings see C:arnishment.) 

E Levy, Lien and Custody. 
b Priorities 

1. Levy under attachment has priority over subsequent levy on per- 
sonalty for payment of taxes. Buildittg and Loan Asso. v. Burwell, 
358. 

Attorney and Client. 
h Office of Attorney. (Privileged communications see Evidence D e ; power 

to represent client see Judgments EL a ;  attorney's neglect imputed to 
client see Judgments I< b.) 

a Represeutation by A t t o r n e ~  or in Propria Persona 
1. A party has the alternative right to appear either in proprin persona 

or by counsel. C. S., 401. AbcrnWty  v. Burizs, 370. 

E Disbarment of Attorneys. 
a G T O Z L W ~ S  for  Disbarment 

1. 911 prior statutes relating to the disbarment of attorneys were re- 
pealed and superseded by chap. 64, Public Laws of 1929. AS. v. 
Hawood,  87. 

2. A plea of guilty to an indictment charging clefendant with wilfully. 
feloniously, secretly, and maliciclusly giving aid and assistance to 
his codefendant by manufacturin: evidence, altering and destroying 
original records in the office of the Commissioner of Revenue, etc., 
C. S.. 4256, is a confession of a felony, C. S., 4173, and is ground for 
disbarment if defendant is a practicing attorney. Chapter 64, Pub- 
lic Laws of 1929. I b i d .  

3. Whether an offense confessed by an attorney shows him "ulifit to 
be trusted in the duties of his profession" is not a fact to be found 
by the court, but is a conclusion of law to be deduced from the 
facts revealed to the court, and defendant's motive in the commis- 
sion of the crime is not determinative. Ibid. 

4. h judgment of disbarment twtered at  the instance of defendant upon 
his plea of nolo contendere to a charge of false pretense is not 
erroneous. S. z;. Hollingawo~fh, 739. 

5. Where a committee of impartial and competent men appointed by the 
Supreme Court has made an investigation of charges against a n  
attorney licensed to practice law in our courts and, after investiga- 
tion, has unanimously recommended that the attorney be disbarred 
for moral unfitness, and it  appears that the attorney had been dis- 
barred by another state prior to being licensed by this State, and 
that subsequent to the issuance of license by this State he madr 



Attorney and Client E a-conti)tucd. 
false statements in his applications for admission to practice in t he  
Federal  Courts relatiye to  h is  disbarment by such other state,  and  
tha t ,  a f t e r  investigation antl hearings, the Federal  ( 'ourts disbarred 
h im from practice in the  Federal  ('ourts, the  evidvncr is sufficient 
to show a present unfitness of the  attorney to 1)rn,:tice law in the  
courts of th is  State,  and the motion of the Attorney-(:enern1 for a n  
order of disbarment will be granted,  antl ~vh i l e  t l ~ r  action of t he  
Federal  Courts is  not c30ntrtrlling, i t  is evidrnce of such i~t torney 's  
present unfitness t o  practice I a n .  S. u. lT'i?tiiu~.it. 0 3 .  

c I'roceduw 
1. Where all at torney has  confessed to the commission of a felony show- 

ing h im to be unfit to he trusted in the duties of his profession. 
it is  the imperative duty  of tlie t r ia l  court to include in t h e  judg- 
mcnt a n  ortler of tlisharment. and  no 1)revious notice to  defendant 
of such order is  nr~cessnry, and a motion thereafter made to viacate 
t he  order on the g rou~ id  tha t  i t  was  made without notice and was  
voitl and was  entered through mistake and contra ly  to t h r ~  course 
and  prart ice of the  court  i s  prolwrly refused. S. Y. Hartrood, ST. 

2. A judgmt~nt  of disbarment duly entered and certified to the  Supreme 
( 'ourt  upon defendant 's  plea of ilolo coi?te)~rlcrc to a charge of false 
])retense and his agrecnimt to  surrender his law license. C. S., 205, 
a s  a m t w l r d  by chapter 134. Public L a n s  of 1927, upon ~ v h i r h  judg- 
ment thc, S u ~ r e m e  Court enters nn order of disbarment,  is  not 
irrrgul:rr, i t  having been entered according to t he  usual course and 
lrractice of the court a t  the  instance of the defentiant. 8. 1'. Hol- 
liitgszcortlt. 739. 

3. Wlirre a judgment of disbarment is  entered accorcli.~g to tlir. usual 
course and practire of tlie court  upon defendants  plea of ~rolo 
cntitct~derc to a charge of false prrtense and his agreement to sur-  
render his license, the  Superior Court i s  without jurisdiction to 
I i t w  a motion thereafter made to  modify the  judgment and  recom- 
mend to the  Supreme Court t ha t  tlrfendant be reinstated 011 the 
ground tha t  a plea of ?lolo contcttdoc is  not a confession of crime 
in open court ,  the  judgment not being irregular,  and defendant 's  
rrmedy if tlie judgment he conceded erroneous, being by appe:tI o r  
cfrt iorari .  Ibid.  

4. The North Carolina S t a t e  Rnr is  given authority by chapter 210, 
Public L a n s  of 1933, to (leal with t he  admission to 1)rnctice. dis- 
cipline and  disbarment of ~ t t o r n e y s .  Ibid.  

3. Onr courts have the inherent ~ o ~ v e r  to hear nntl detc~rmine whether 
one who has  receivcvl a license to practice la\v in tli? courts of this 
S t a t e  should be t l isl~arred f rom practice in our  courts for  moral or 
professinnnl delinqurncy, or misconduc~t. malpracticp, or cleficiellcy 
of cliarr~cter.  A. z.-. H7inbur~r,  9'23. 

Antomoldles. (Busses and cabs see Busses and  ('(:ibs : servi(.e 011 nonres idwt  
auto owner see Process B e . )  

C Operation and Law of tlie Iioncl. 
1, Speed crt Itttci.xcc,tio~f.~ artd Rcsidcvtic~l Distt,ic.ts 

1. Where there is  no definite evidence a s  to the  n u m l ~ r r  of resi(1enc~s a t  
the  s w n e  of the accident so a s  to  l)r inp thc~ 111;ic.e n'itlii~i tlie stntu- 
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h n t o m o l ~ i l e ~  (' 11-co~rtrr~ucd. 
ttiry definition of "residential section." C. S.. 2618-A. o r  "residential 
tli\trict." C'. S.. 2621 (13 ) ,  and no evidence tllat the speed of the c a r  
\ \ a s  ;I ~ m i x i m a t e  (%use of the  accident i n  huit, the evidence i s  
insufficient to be submitted to the  jury on the  question of tlefentl- 
ant 's  lieglifience in cxceetlir~g the speed l imit  l ? r ewr i l )~d  ill r w i -  
tlential tlistricts, there being no eritlelice t lmt tlefcndant exceeded 
the qwed limit prcscril)etl for lliL!h\va~ tr:t\el gelierall). I 'o r  c. 
Btrt lolr, 66. 

d h'foppi?ry. Stctr'titrg, I 'urf~ilrg utrd B ~ c l i i ~ g  
1. The t1rivt.r of ;I truck backtd same on a city street  in violation of n 

rnu11icil)nl safety ordinance, and  the driver of a ca r  stariiling I K . -  
hint1 the  truck backed his car,  a f t e r  sounding his horn. in ortler to 
keel) f rom being h i t  hy the truck, and  his c a r  s t ruck :111ti i l~ jure t l  
n petlestriml attempting to cross the  street .  Ilcld. the  qntsstion of 
whether t he  negligence of t he  truck driver was the  proximate 
w u s e  of the  lwdestria11's injuries n-ils properly submittrd t o  tht. 
jury. arid \vilere the jury finds tha t  t he  d r i r r r  of' the  car   as not 
negligent and tha t  ~ ~ l n i l ~ t i b  w i ~ s  i l ~ j u r e d  11- the ~ ~ e g l i g t ~ n c e  of the  
t lr ivrr  of the truck, the  caciurt's judgment t h r r e o ~ ~  will 11e n lh t~ l t l  
on a ~ p e n l .  Nhct~trood C. F;.I.~TCSS Co., 213. 

2 .  Under circ~umstances of this case driver was  under duty to  \van1 
approaching motorists t ha t  highway was  1)locltetl 1iy his trnc'li. 
t ' c~rdfr  1 . .  Tt.zrcl;iug Co., 266. 

3. The charge of tlie court  upon the law 1)rohil~iting the  liarking of c'ars 
l~poil  the ha rd  surface of a highway where tlie s l i o u l d r ~ ~  of tlitx 
rontl ;Ire suficiciitly wide. S. ('. ('otle. L'G2l(fjCi) ( ; i t ,  will not 1 ) ~ )  
lirltl for  c3rror for  t h r ~  f :~ i lu r r  to instruct  the  jury ulmn the pro- 
 isio ion ill sul~sec~tioli ( ( . )  of the  net psen1l)tilig from its  ol)tsratioll 
c;iscxs whew a car  is  tlisablt-1' ill such a manner  xs to  make i t  
irultossi1)le to  avoid lxirkillg i t  temporarily on t h r  1i:lrtl snrt'i~ct'. 
\vhere the tlrfeii(1ant's only evic1enc.r ill excuse of surh  l);irkilig was  
tha t  lie Ilad u flxt t ire,  such (,vitlencr Iwing iiisuftic.ir.nt to Ibril~g 
t lefendar~t ~v i th in  tlie escel)tioll. Lumho't 2'. Cnrowtrc. 616. 

4. The ~ r a r k i l ~ g  of a c a r  on the  hart1 surface of ;I highway a t  night with- 
out :I tai l  light ill r iol:~tic~ii  of S. ('. Cotle. %21(6G) : (St))  ( : I )  : 
(94),  proximately causilig personal in jury  to  p la in t ib  and tlxmage 
to his par ~ v l ~ t w  the ca r  111;rilrtiE v a s  driving collided with tlir rear  
of defendant 's  1)arked car. i s  sutfic*ieiit to snstain the  jury's aftirma- 
t i r e  answer ulioli the  issue of actionahle nrgligtwce, ant1 the cluc5s- 
tion of de fe r~da l~ t ' s  coutributor? liegligrl~ce in failing to see tlic 
~i:~rliet l  u l r  untltsr the cit~cumstancrs in time to litire aroitlwl t he  
~~ollisioii ,  was  also l)rol~erly submitted to  the  jury. Ibid.  

3. Tlir stolq)ilig of a truck 011 the  hard-surface portion of a highway 
ill order to more securrly fasten n retl light car r i rd  Iiy the  truck 
in addition to tlie regular tai l  lights ul)oil i t s  rear  i s  11ot :I stol11ii11:: 
of the truck on tlie h ighnay  to r e ln i r  sucli vehicle, a i~ t l  15vicIt~nc.r 
tlisc.losilig sucli action by l)lni11tiff ilot~s not war ran t  the gi'nl~tilig of 
tlefendant's motion a s  of nonsuit for contributory ~ i e g l i g r ~ i t ~ c  oil 
tlie groulitl t ha t  t h r  evitlelice sllo\ved n violation by 1)laintitf of 
sc.ctioil 10 of the  ordil~auces of the Sta te  Hig111v:ty ( ' ommiss io~  
~ ) r o l i i b i t i ~ ~ g  the  repairing of a motor vehicle u l ~ o n  thtb Iiigh\vay. 
I:c~bbs r.  h'lii '~, 679. 
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Automobiles C d-continued. 
8. Evidence disclosing t h a t  plaintiff stopped his truck upon a portion 

of t h e  ha rd  surface of the  highway a t  a place where the  highway 
was  s t ra ight  and  where the  l ights of a filling station shone, t ha t  the  
lights on the  truck, including t h e  required tail  l i sh t r ,  were burning, 
and  tha t  about fifteen feet  of ha rd  rurface l ~ i g h n a >  was  open fo r  
the  passage of ca r s  t o  t he  left  of t h e  truck, ant1 t h a t  the  truck 
was  ~ i o t  s topl~ed for  the purpose of repairing q a n e  I S  held not to  
show tlie violation by plaintiff of any s t a tu t e  designed for  t he  
preservation and protection of life or limb, sections 10 and 11 of 
the  ordinances of the  S t a t e  Highway Commissil~n, S. C. Code, 
2 6 2 1 ( i % ) ,  and dcfendnnt's motion a s  of nonsuit on the ground t h a t  
defendant 's  eridence disclosed contributory negligence as. a ma t t e r  
of law was  properly refused. Ibid. 

f Ordinar?/  Care in Driving; Pedestrians on Road 
I. A driver of a n  automobile i s  required to observe a greater degree of 

care  when approaching smal l  children on the  shoulders on a high- 
way. Fo.c v. Barlow, 66. 

'7. E\idence  tending to slio\\ t ha t  plaintiff, a fire->ear-old child, was  
\T alkiug on the  shoulders on a h ighnay  n i t h  his lnother and tha t  
she  was  holding h is  hand,  and  t h a t  he  \ \ a s  under he r  immrd ia t r  
control. when sutldenly t h e  child broke :r\ray anii r an  across the  
road immediately i n  f ront  of defendant 's  car.  n i thout el  idence a s  
to def'rntla~it 's s13eecI immediately prior to the accident o r  tha t  he  
\ \ a s  driving nt  excessive speed upon alryroaching  he scene of the  
accident, and  tha t  ulwn the child's running in f i ~ . ~ ~ i t  of the car. 
tlefentlant s n e r r e d  the ca r  to tlie left in a n  a t t e n p t  to avoid the  
in jury  and struck and  injured the  child on tlie left-hand side of the  
lligll\ri~p, zs held insufficient to be .uhniitted to t he  jury on the is.ne 
of nezligence. Zbtd 

1. The riolation of a city ordinance pasurd for  the  safet.? and  ~ ~ r o t e c t i o n  
of the  traveling l~ubl ic  is  negligeuce pcr se, and  the  question of 
nhetl ier  such violation i s  the prosimwte cause or cne  of the  pro.\- 
imnte causes of the in jury  in suit  is  ordinarily for  t he  jury. h'htr- 
wood c. E'.rprcvs Co.. 243. 

Rnnks and  Banking. 
I{ B:mking Corylorations. 

Z, Es i s fmce  a n d  .Sftock Corporutc. E ~ i t i t y  
1. Stockholders llrlcl estopped to  deny esistcmce of cvrpcration a s  ba111;- 

in:. institutioii. 111 r e  Trust  Co.. 12. 

1. I'ntler a r a l i d  en~ergency s ta tu t tb  a bank restricted n.ithtlran.nls of 
(1el)osits to  fire per ('elit of the (1el)ositors' 1~al;wcrs OII thc  preceding 
day and t l l t~r (uf ter  :~c(.el)t t~l  ( l t ymi t s  without rc+trictio~ls a s  to 
withdrii\rals. On tllr day Iwfore the  l m i k  i~lvoked the  emcrgcncy 
statuttl a dr1)ositor del~osited checks drawn on forei;:~i banks, usill: 
tlir 11:11113':: de l~osi t  slil) which e s p r e ~ s l y  stil~ul:lt(~(l t h a t  the bank 
: ~ c c c ~ l ~ t ~ l  the checks as ( .oll~ctinp agent and tha t  the  checks \\.?re 
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Ranks and Banking C c-continued. 
credited to the  depositor subject to  final payment in cash or solvent 
credits. The bank had  t1it.retofore allowed the  depositor to check 
against  uncollected items, but the  depositor was  solvent and  the  
bank had always charged returned checks to the depositor's account. 
Held, in respect to the  checks drawn on foreign banks  the  bank 
of deposit was  collecting agent only, and  t h e  relationship of debtor 
and  creditor did not exist  unti l  the  foreign checks had iictually 
been collected and  the  delbosit of such checks was  not made until 
t ha t  time. Testi le Corp. 2;. flood, THL'. 

H Insolrency and Receivershi~ .  
a Sta tu tory  Liability of Stoc1;holders 

1. Sta tu te  providing procedure for  levy of s ta tu tory  liability on bank 
stock is coustitutional. 111 ve Trttat Co., 12. 

2. Levy of statutory liability on bank stock may  be made prior to  
sliowinp of necessity therefor to pay creditors. I b i d .  

3. Stockholders of a bank making no challenge of i ts  char ter  a s  a bank- 
ing wr lmra t io~ l  fo r  the tnuny years dur ing which i t  carried on n 
geueral banking business a r e  estopped from denying i t s  e x i s t e ~ ~ c e  a s  
a banking corpvratiou upon a levy of the  statutory assessment 
against  their  stock upon i t s  later insolvency. Ibid.  

4. Commissioner of Banks  may be restrained f rom taking over assets 
and levying u l m i  stock of bank which has  assigned assets sufficient 
to pay creditors to another bank for liquidation. Trus t  Co. c. Hood, 
543. 

3. Statu tory  liability on bank stock does not constitute a ~ ~ r i o r i t y  for  
lmyment out of assets of es ta te  of deceased stockholder. Hood c. 
Uardor ,  368. 

6. Fraudulent misrelxesentativns of ~ x e s i d e n t  inducing ~ ~ ~ r c l ~ a s e  of 
stock from bank held defense to  s ta tu tory  liability. Hood 1;. Pad-  
dison, 681. 

c . lIut~ugemr~trt f lxd Control of dvsrta b~ s t a tu to ry  Receicer 
1. Objection tha t  the  s ta tu tory  receiver of a n  illsolvent Sta te  bank has  

no right of appeal to the Supreme Court from a n  adverse judgment 
of the  Superior Court  without the approval of the  court  is  untenable 
wl1e11 it appears tha t  the  Superior Court  judge gave a t  least  iiu- 
plied authority for  appeal by approving the  agreement of the  parties 
a s  to what slioulcl constitute tlie case on alrpeal a f ter  notice of 
;~ l~ l ) ea l  by the  receiver. (1. S., 63'2. I11  Trust  Co., 261. 

2. The  autllority alltl cluties of the statutory receiver of a n  insolvent 
Sta te  bank to  defend and   rosec cute actions involving the  manage- 
ment and  distribution of the  bank's assets in course of liquidation 
a r e  derived under the s ta tu te  itself, and  i t  is  devolved upon the  
receiver to take  such action a s  will preserve the  rights of those in  
interest  as may be proper, by appeal f rom a n  adverse ruling of the  
Superior Court or otherwise. Ibid. 

3. A bank transferred and assigned all i t s  assets to another  bank under 
a n  agreement, approved by the Commissioner of Banks,  t ha t  the  
l a t t e r  bank should pay 311 depositors and creditors of the  former. 
C .  S., 217(k ) .  Before t he  assignee ballk had  fully discharged tlie 
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a ,zreen~rnt  i t  hwamc  insolvent and  was  taken over by the  C'o~nmis- 
sioner of R:~nks : Hcld. upon a shon-ing tha t  tlis? assr ts  of t he  
assignor hank a r e  snffiric~nt to lrny in full all i t s  depositors and  
crtvlitors, the :rssignc~r l~rlnk, i t s  dt~positors 21nd c r ~ d i t o r s  may rc- 
s t ra in  the ('ommissionc,r of I ianks f rom taking possession of' the  
:issignet1 assets, and,  lwntling the  tr ial  of the issue involving the  
vnlur of the  ;issiqnecl assr ts ,  they may restrain tlie ('ommissioner of 
Hanks f rom levying ulmn nnd collwting the  statntor:. liability of the  
stc~c~lilioltlt~rs of the :~ssignor bnnk, the ('ommissioner of Iianlts 
1)eilig suhjrct  to the  rcluital~lr  juristliction of t he  Superior courts, 
:~nt l  t l ~ r  c'onrt's r ight to restrain liinl in prolwr c.ases not hrinq 
;ifY~cTt~l 11y the provisions of ('. S. .  218. 7'rzrst ('0. I.. Hood. Conw.. 
5-43, 

d C'olbrc,tioi~ of Sotcs .  0.f-scts n n d  C'out~tcl-clnims 
1. Whert, rl bnnli, tlie holder of n note in due  course. rndorses and as-  

s i p i s  snme bcf'ore mntnrity t o  anotht3r bank, and thereafter the  
:issignor lmnk becomes insolvent. the makr r  of t l-e notr .  l iavi~ig  
:I sum on dqmsi t  in t he  assignor hank suficirnt  to l ) a r  tlir note 
:it tlic t ime i t  clostbd i t s  tloors, may not content1 tha t  tlir : ~ s s i ~ . n m e n t  
\\-:IS void in the  alwerlc-e of cvidencc tha t  tlie assi ,alor Imnk was  
i ~ ~ r o l v e n t  ; ~ t  the  t ime of i t s  assignment or co11tcni~11,~trd insnlvcncg 
: I T  tlizrt tl:~tr, nlld the  assignee hank may rnniritain : I I I  action on thc  
~ r o t r  a s  a holder ill tlue course. Tritst C'o. 1 . .  Slinrc. 367. 

c C'lninzs. I'rioriticx n n d  Dis t r ibut io t~  
1. Insolvent bank rnortgx~gor held l iahlr  for taxes :IS prrferrrt l  c.l:~ini. 

althe~ugli mortgagcr collected rents. Hood I . .  McGill. W .  
2 .  Tlrt! c~vitlniec~ in this owct tentletl to sl~on- t ha t  n h.ink \\.:is ~ i v w  

cxil.t:rin tlrnfts for  collection under all a ~ . r r t m ~ e n t  macle :it t l i t  t ime 
thnc \vlics~i collectctl the  funtls Ivere to Iw held hy the hank separate 
iintl :?l):irt f rom other funds  o ~ i  deposit in the  tlclrositor's I I : I ~ I ~ ,  a n d  
tha t  t he  funtls were to 11tx distrihntetl among tlir interrstr t l  11nrtim 
ill nc2cortl:r~~c.e with a n  ngrcwnrnt to 1w 11inf1e 1by them ;I.; to the  
:rmonnt of their  rcsllective intrrt,sts therein. Ilclrl, the  evid(,nce 
was snfficit~nt to Iw su l~mi t t ed  to the jury on the  issne of whether 
tlie tlrlrosit was  n s11cciiil tlel~osit in the nature  of' :I t rus t  fund. 
cbntitlinr l)laintiffs t o  n ~ ~ r e f r r r e d  ( , h i m  in the hanli's assets u p m ~  i t s  
i ~ ~ s o l v c ~ l ~ c y ,  ant1 there lwing no material  conflict in tlicb evitlcncc~ ns  
111 the facts ant1 c i r c u m s t n ~ l c ~ ~ s  ul~cvn nliicli tlir drlrosil W:IS matlc. an  
i~s t rnc . t ion  Iby tlir court t11:rt tlie jury s l~ould  ;ms\vc3r tht, issnc in 
l11:rintifYs fkvor if tht'y hrl irrrt l  the  cvitlcncc~ was  ~ ~ o t  error.  i3r111t.s- 
rc-irli Count!/ 1 . .  Tc~t s t  Co.. 127. 

2. Tlir trst imony of tlir ricc~-l1rosidt~11t of a 11:11113 thilt the del~osit  ill 
qnc'stion \v:is ii s]~rci:ll account :i1111 not :I s ~ ~ c c i a l  (1~110sit doc's not 
(watt3 :I cvlnflivt i n  tht, evidencc~ a s  to  \vhethrr i t  was  ;I sllrcial 
t l r l w i t  wlien tlir tes t inno~~y of thcs vice-~)resitlc~nt :I.: to tlir fac ts  
ant1 c i rvumstm~ces  nndc~r whicli t h r  dtsl~osit  wins m:ric2 is  ill ncvortl 
wit11 the  o th r r  tcstinio~iy,  ant1 sucll f t ~ c t s  :~nt l  c~irc.~lll~st:nl(~t~.* n r r  
vnftic~ir~lit to co~is t i tn te  the  t l t~l~osit  :I slwcinl deposit :~ntl  t rus t  fnntl. 
111id. 

4. iTlin'tk t h r r t ~  is n j l ~ t l g ~ n r ~ ~ t  t ha t  the st:ltutorg rcx?ivtbr of an  insolvent 
11:r11li allow plnil~riff's c1:tini a s  a ~)referenc~c \\.it11 orlier 1 ) r r f e r r d  
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claims against  the  i r l so l r e~~ t  I~anlc. s u c l ~  claimant is  cr~titletl to 
diridends,  when declared, calculatrd ulwn the 11ri1leil)irl sum tlut, 
togeth6.r with interest  f rom tlie da t e  of the 11auk's \ r r o ~ ~ g f u l  con- 
~ e r s i o ~ l  of the f u ~ ~ t l  to llie tlatr the receiver took possession of the  
I~ank 's  assets. but claimant is  not n ~ t i t l r d  to have interest i:n the  
fund af ter  t he  recrirer 's  possession il~clutlecl ill c~alcnlatin:: the 
amount of liis dividentl. 111 this casr  ( . l a i~n i~n t  (lit1 I I O ~  e)xc'el~t to 
the  pror is io~i  of the juclgment t ha t  t he  same r a t e  of interrst  sllo[~ltl 
Iw nllowetl on the  claim a s  c l a i~uau t  \T;IS rt.crivinr 011 t l ~ v  Irontls 
courerted.  ant1 scn{hl(, otherwisr (i Iwr c?nt interest 1nig11t I i i~vt~  
11rr11 allowed. I t r  rc 'l'rust Co.. 231. 

8. Funtls tlepositeil in hank :~cting as  financial a p w t  ul~tl(>r cli:rl~tt.r 
2!N. Public-I.ocal 1.an.s of 1927. held not mtit let l  to l~rcfcreuc*c~. 
7'ru.c.t Co. c.  Hood. 268. 

6. Where ;I tlelmsitor makes his deposit ill ~ ~ e l i a n c r  on tile pul)lishctl 
s ta tement  of the  hank's f i~ i i~ncia l  contlition. but \ritliout misre l~rc-  
sentxtior~ by :III otficer of the bank as to t h r  1)auk's contlitiou. the  
iiepositor is  not c ~ ~ t i t l r d  to a l~refer rnce  u l ~ n  the  hank's iu?;olrtb~lcy. 
X f y .  Co. L-. Ifood, 324. 

7. The making of a tlr1)osit in a I)anli when s;lme is insolrent to the 
lrnowlrdfie of i ts  offivc~rs tlocs not entitle the tleliclsitor to ;I 11rrfel'- 
encc u l~ou  tlic bank's l a t r r  rrc~rirersllilr. IVtlnzcv r ' .  IIood. S04. 

8. Pl:lirltib wrote a check on his sar ings  tlp11osit in a bank ant1 g a w  
same to the 11auk cns11ic.r wit11 ins t ruct io~ls  to purchase for him 
Sort11 ('nrolina h n d s .  W e  cashicr \vrotc) :I receipt. which l)lairitilY 
ncct~l~tecl, stat ing tha t  the clicck had I~t,en recrivtd t111t1 tllirt the  
I~outls n.csre to I)e tleliverrd to j~ l a iu t ib  upon tlernnud nntl the sor- 
r t w l t ~ r  of the rt'ceipt i111tI t l~ i l t  t l ~ c  check was  not to be tlutcaretl 011 

 lain in tiff's book uuti l  tlit' brll~tls were tleli\-erecl. Upon relw:~teil 
tlrmautls for the clelirtBry of the Imltls. t he  cashier inforrnc~d 11lai11- 
tiK tha t  tlrlirery was  I I O ~  co~ l r e~ i i en t ,  and sometinlo af ter  rt'ckxil)t 
of the  chrck the I~aul i  I)ec:~me i~lsol rent  n-itliout ever t.hitrgiw:: 
]~l:ii~ltitY's s a r i ~ l g s  a~ . coun t  with the clicrli o r  delivering thc~ I~ontls : 
Hcld .  under the terms of the  rec*eipt the  partips co~~ teml~ la t r c l  IIO 

c.hauge in t11t.ir relutioms illltil t l ~ ~  deli\-ery of the  I N I I I ~ ~ S .  :111(l :IS 

the siml)le rrlntion of tlrhtor ant1 cwtlitor existed I ~ e t \ ~ - c v ~ ~ r  the 
1)artirs ; ~ t  the t ime of' tlie v l o s i ~ ~ g  of tht, 11n11k. 11liii11tifL' is ]lot ell- 
titled to n 1,reft~rcllr.e in the  I)ank's nusets. Jltrrshclll I . .  Ulorli. Mi. 

9. A county's clel~osit in ;I I ~ a n k  \ ras  secured I)y S t a t e  I~ontls i ~ n ( l  ill- 
tlenlnity bol~tls writtell by 11lni11tiff insurer.  X. ('. ('otle. 1:Z4(701. 
After the I ) : I I I ~  I ~ e c i ~ m e  iusolrent the Sttiti? I)ontls wen, sold a t  tilt. 
rtqucast of i11surt.r. and the cou~ l ty  rewived the 1)roceetls thrreof. alltl 
the  insurer 1)aitl the c ~ ~ u ~ l t y  tile I~a l auc r  tluc, OII i ts  ~ l e l~os i t .  ; ~ ~ l t l  
the  c80ullty assig~ictl to the illsurer i t s  c l a i ~ u  against the  1):11lli in tllcl 
total  amount of tllr deposit a t  the  tiuie of i ~ ~ s c ~ l r e ~ ~ c ~ y .  I ~ i s n r e r  
brought this acation to corul)rl the liquiclati~ig :lgrrlt to allow 11roof 
of i ts  suhrogatecl claim for  t hc  total  county tlt31,0sit a t  tl:~tca of tlie 
bank's insolrency witliout deducting the ; ~ m o u n t  reccivetl f rom 
the sale of the  S t a t e  bonds. claiming i t  was  euti t lrd to pro ra tn  
tliritleutls on the  total  deltosit until sncli tliritlends 111~s the a r n o u ~ ~ t  
recuiretl fro111 tile salc of tile Sta te  I~o~i t l s  t'quitled tliv umouut of 
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the  county's deposit. Herd,  t he  insurer was  c'ntitlcd to lrrove i t s  
subrognted clnim only for  the amount of the deposit less the pro- 
c w d s  from the sale of tlie Sta te  bonds, the  sum i t  actually paid 
the  county. Ozrrrratrt,~/ Po. z'. Hood. 630. 

1U. Cnder  :I w l i d  emergt'ncy s ta tu te  n bank restricted \vitlidrn\vals of 
t l c y ~ ~ s i t s  to fire per c,cnt of the  drpo$itors' h:ilnnces 11x1 the l~ rec t~ l i i i g  
day mid acceptc4 dt~lrosits thcretiftrr without restrictions :is to 
\vithtlr:~wals. 9 tlepositor of checks t l rann on fort'ign banks ( 1 ~ -  
ni;intletl t he  fire lwr ccnt o ~ i  the n-hole halance c,reditrd to him, 
:rltl1ougl1 11r. li11e\v tha t  some of the chrcks had no:  been collectcd. 
'Sl~c~rtwftrr ,  tllr tlepositor trnclcretl t h r  hnnk the  fir,. per cent witli- 
t l r ann  11y him on checks tha t  were ul~collected a t  the  t ime the  
ttmt.rgcncy s ta tu te  was  invokcd, and  claimed the  total  :moun t  thr re-  
:rfter collected on such checks a s  :L prrf'erence in the  hank's assets 
ul)ori i ts  later rect.ivership upon the  ground tha t  as to such checks 
tllc tlel~osit was  not made until tllc cllc~cks were collected. ;it \vl~ich 
time the  k1211lli \v:ls operatill:: on : ~ n  unrestricted 1;asis. IIclrl, the  
t l t~l~ositor was  not estopped by his withtlra\val of the  five 1)er cent 
on tlir ~vhole  balance crtditcil to him from nsser t i~ lp  his cl:~im for  
tht. full  a n l o u ~ ~ t  of the  (211ecli~ Inter tvllccted, siliccb his ;I(+ in so 
\vithdr:~\ving the firc per cent resulted in no loss to the lmnk a n d  
(lit1 uot prejudice the rights of general depositor:; ant1 crcylitors 
of the  bank. T c s t i l c  Corli. 2;. Hood.  782. 

11. Cn(1t.r n valid mler::ency s ta tu te  :I bank reatrictcd n.ithtlrn\vnls of 
tlelrosits, and thereafter accrptcil tleporits witliout rc'strictions a s  
to n.itlldra\vals. After i t  had  resumed hnsi~iess  anti was  accel~ting 
t l r lmi t s  n i thou t  restrictions i t  collected f rom foreign banks  certain 
chrcks a tlt1l)ositor li:1(1 1)revionsly tlel~trsitetl \vith i t  a s  i d l ec t ing  
:rgt'nt. Thc,renf'ter i t  n-ns placctl ill the l lal~tls  of the  i;t:\tutory 
r c c e i ~ r r  for  licquitlatim. E l r l t l .  t l ~ c  depositor wa:: entitled to a 
1irt~frrenc.e in i ts  :issets for  the :~mc~un t  so tlc~iositcd by him while i t  
\v:ls receiving de1n1sits 011 ; ~ n  unrestric.tet1 hasis. t h r  cmer#ency 
s t :~ tn t c  c30nstitnting such c1el)osits deposits in the  n a t m c  of n t r u s t  
funtl. 1 h i d .  

1. Trn i~ l i t  ill lrauk building opcratt~tl Ir) 11ank r e c e i ~ e r  held e11tit1t.d t o  
rrcovcr out of a i r e t \  of 1)nlik for injnr)  re4ulting h o m  ftill cloun 
elevator +aft .  Hood 1.. Xitchcll ,  1;iG. 

1. An ortler of t he  Sulrerior ( 'ourt cntewtl so thnt tht ( 'ommissic~nc~r 
of 1{:1nks a s  stntutory receiver for  ail iusol r rn t  bank might com- 
plcte the  liquitlntion of the  bank ant1 f i l ~  his final account. al l  assets 
of the  bnnk having hren 1iquitl:ltcd. nliicli lirovidei: th:lt the  ('om- 
~u i s s io l~c r  of Ranks  s l~ould  first pay nll llrolwr e q w n s r s  of liquidn- 
tion ant1 thcn declare. out of the  funds  t l ie~i  remail~ilig. :I 1)ro rn ta  
t l i r i t lc~~~t l  :imonx all t1vl)ositors mltl cretlitors of the  1)ank rrcvgnizctl 
I I ~  i t  :kt the t ime of i t s  closing ant1 tha t  tlitl tliviilel~ds to creditors 
rrcognizrtl by the hank hut who had nut filetl claims, nnd tlivitlends 
to crcxditc~rs who hail f i l d  c'laims a f t e r  eslriratiori of  the tinrt. be 
mntle to equal thc tlivitlcnds previously o r  s n h s r q ~ ~ e n t l y  tli~clnrcd 
oli aptly provcn claims, but t11:tt suc,h diritlentls on u l q r r o r c ~ ~  ant1 
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tardily proven claims qhould he paid to the  clerk of the  S u p e ~ i o r  
Court  v h o  should hold Tame for  three month% af ter  ad\ert iuement,  
for  hearing and tlrcision of conflicting contcntions of rreilitolr and 
depositors, and so tha t  the  Un ivc ru i t ) ' ~  a rwr t ed  l ight  under chapter 
,346. Public L a n s  of 1933. to unclaimed clividendi t h m  rc.m:lnling 
might be h e a ~ d .  1 5  held n ithout error.  I11 r c Ii'nir7i. V1. 

Rill- and R'otes. 

(' Rights and  Liabilities of Par t ies  

(1 Definit ion o f  Rcspcctivc Capacities of Partrcs to  .\otcs 
1. Pledgee of note af ter  matur i ty  hcld not a holder in tlncx course. Ilo7- 

Zapid v. U u l i ~ .  211. 

(1 R ights  njfd Liabilities [-pol% Asaig)tnzc?~t 
1. Maker may not set  off de[wsit in assignor bank against  :~ssianec 

\\-lirn :~ssignmcwt is  matle 1)rior to assignor's insolvcbnc.!.. T r r ~ s t  ( ' o .  
c. S h o ~ ,  367. 

D Checks a n d  Drafts.  

(7 Rights  cord Liabilities of Batiks o f  Deposit 

1. Bank of deposit held ci)llrcting  gent for c l lc~l is  t l r : ~ \ r ~ ~  (111 foreign 
I~ :~nbs .  s i~ i ce  bank of dc1l)osit rcwrvetl r ight to c.ll:lrg(~ (1~1iositi1r's 
:iccount with uncollected items. Tc.rtilc C o q i .  1 ' .  H o o d .  752 .  

1. I t  i s  ncressnry thiit a11 i ~ ~ d i c t ~ n e l l t  for  issuing :I \vor t l~ lws c~l~eck 
charge, in addition to charging tha t  defentlnnt lmr\v : ~ t  tllc time 
of issuing same that  he (lid not have sufficit,nt fuutls ill tlrr~ tll,:1\vt3e 
hank for i ts  1)aymcnt. t l ~ t  h e  line\\- 11r did not ll:~r(s sufficient 
cr rd i t s  with the  b:1nli for i t s  p : ~ y ~ n e n t  11po11 l~res t~ntment .  :11)11 tha t  
there ljts crii1rnc.r :it the  tr ial  of hot11 "insufticii~nt funtls" :111tl "in- 
r~~ff ic ient  credits." S. 1'. Bniih's. -1%. 

1% Actions on Sotes .  

1. 111 a n  action I ~ e t ~ v c e ~ i  the original part ics on a nc~gotiablr, ~iotty allcgn- 
tions tha t  tlic 1,:lyees. ~ t r i o r  to tile rsec~ution of the note s u t ~ l  011. 

held a noto of third parties s t w r c d  by decd of t r u s t  and ul)on tlix- 
faul t  had the Ian11 i.onreyc(1 to t l t~fe i~dnnts  as trustees for ])l:iintift's 
and tha t  defenilants esecutcd the  note suet1 on in likix sum uudt'r 
a n  agreement t ha t  the payct's n'ould not c~nforce payment of the not(, 
but XI-oiild look solcly to t he  lrroccetls from the  sale of the  1:111tl 
\ ~ h c n  it could be soltl. and tha t  the makers receirpd no i~ons i t l e rn t io~~  
for  the  note. st:itcs :I ralitl tlefrnse and judament on the  plrarlincs 
in f:iror of the lxyees  i s  error.  Trus t  ( '0 .  2.. 11-ildi'~'. 121. 

BIISWS and  Cabs. 

A Liabilities to Passengers. 
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C'l~attel Mortgages. 
A Requisites and Validity. 

b F o r m  und S'tcflciPncy 

1. A chattel  mortgage oil "fifteen mulcs . . . all uo\r in nlj- l)osscJs- 
sion" is  held void for  indefiniteness of tlescri1)tion. it ;~ppcar ing tha t  
the mortgagee a t  the  t ime of the  execution of the  m o r t q l w  had 
more thxn fifteen mules in his ~)osst?Aon. Fni'clltrtld I.. Fni 'mo 's  
PO.. 8'27. 

('hccks see Rills and Sotes  I). 

( ' lerks of ('ourt-.T~~ristlictiorl to probate n i l l s  see TTillb I) :I 1. 

('oml~c'nration Act see Jla.;ter ill111 S r r r a n t  F. 

Vompromise and Settlement. 
K Settlrmt,nt irncl Discharge. 

1. 111 th is  action on a disability clause ill :I 11olic.y cf  life insurancr 
tlcfnrtlant i r ~ s u r r r  contc~idcd tha t  the lwliry \vns nrrt 'r issued and 
\\.;IS Irerrr in force and introduced in e~vitlencr :I ~ e c e i l ~ t  signed by 
plaintiff acltnowledging the  re turn  to pl:~intiff of money atlranctvl 
u110n itpl)lic;xtion for  the  ~mlicy ,  contending i t  was  ~c~fun t l cd  because 
tlir lrolicy \\-as not issued. Plaintiff testified thnt lir (lid not rc- 
nleml)er signing the  receipt, and  tha t  ;rt tllc t ime the  alleged rrceipt 
was  signrd 11c ditl not l~ i lve  sutiicient ment;ll i'xlmci-$ to  underst:~nct 
the 1l;ltnw of tl~cx transac'tion, and  introtlncetl otl-c*r testimony of 
his 111c.nti11 incal~aci ty  a t  t ha t  time. Held. \vlltxlhrr thr, rcceipt 
constituted a settlement 1)etwccn tlrtl 1)artirs shoultl 11:~re I w ~ n  su11- 
mittetl to t h r  jury untlrr the ev i t l~nc t~ .  l\.i/lit~i~.sott r ,  1 1 1 . ~ .  ('ti., 88'2. 

Cons1)iracy. 

R Criminal Prosecutiul~s.  

1. Four  dcfnldants  wcre intlicted for  ass :~ul t  nnd (v)nspira(.y. One tle- 
f t~ntlant n-as acaquittcd. A sccond tlcfwtlant's p l w  of guilty to the  
cllarge of ;~ss:rult and  11ot guilty to the  charge of cwnsgir:~cy \\.as 
;lcc.e])tetl by the Stntc. The th i rd  dtifendi~nt (lied 11rior to trial. The  
four th  defr~i t lant  was  vonvicttd on both counts. I l ' c ld ,  the  conte~l-  
tion t ~ f  the fourth defendant t ha t  he  a lo~re  could  rot 11c cwnrictetl 
of c o n s ~ ~ i r a r y  c4ailnot be sus t t~ incd,  since the  suhs~~qnelr t  death of 
the t lec~easr~l clrftwdunt \ ~ o u l t l  not affect the charr:e of conspiring 
with sliclr tltlftwlaut 11rior to the commission of 111e ('rime while 
saitl defet~tl;rnt \vils yet  al ire.  S. 1. .  .4lrirlgc. 860. 

C'onsolitlated Sta tu tes  iind 3Iichic's ('otlr C'onstruetl. ( F o r  cnonrrrrienc-e in 
annotatinx.  (:ener:tl rules for  cnonstrnctiou of s ta tu tes  see St:ltutes. I 

SEC. 

93. 219(;1). S ta tu tory  liability on 11nnk stock  dot^ uot colrstitutr priorit? 
for  l ) :~yn~en t  out of ;rsst>ts of ~s t t r t t ,  of tleccv~st~tl sto(~liholt1~r.  Hood 
c. I)wdr.t1. 666. 



Consnliclated Stt l tutes-corrt i rrr tct l .  

SEC. 
1'0.7. ,Jutlgmt%t of disl)nrment euterctl accortling to usual lnactice of 

c ~ ~ u r t  upon p l w  of 11010 cri~1tcnt1cr.c' is not irregulnr. B. c. Holli)~gs- 
~c .o~ . th .  730. 

( 1 )  1 8 .  C'ommissi~~nt,r of Banks  nlay be restrained f rom taking over 
assets an11 levying ulmn stock of bank \vliicli ha s  assigned assets 
sutticicnt to liny clwlitors to another 11a11li for  liquidation, al t l~ougli  
assignee I ~ a ~ l l i  has  since become insolvent. Trus t  Co. c. Ilood, 343. 

21S(c ) .  S ta tu te  providing procedure for levy of liability on hank stock 
licltl co~lutitutional. I , L  1.c Tr115t C'o.. 13. Insolvent ballli mort-  
g;lgor held liable for  t a se s  a s  preferred claim. Ilood c. JlcCl'ill, 83. 

221(n1). Eac.11 renewal of 11:lnk cashier's I)olld held to constitute sepn 
r a t e  w n t r a c t  under fac ts  of this cnsta. Hood c. &'i?npsott. 74% 

40.;. 441 t 3 ) .  1)nrnngc.s for  tresp:lns to  lanrl f rom sewer system lxior to  
three years Iwfore instituticm of action a r e  barred. L i g h t w r  c. 
l<a le i yh .  496. 

4l;i. I n  ortler to sustilin ~ ~ l t ? i  of estoppel in fiction af ter  nonsuit court 
must fin11 tha t  :illrgatiol~s :1nd evidmce a r e  su1)stantially identical. 
Bcttso)~ I.. Lau?tdr'!l, 271. 

4;XJ. Evitlence of pc~ssc~ssion of trnstee under co~~s t ruc t ive  t rus t  for  tn-rnty 
years adverse to ceatui quc t rus t  held sufficient. Reid z'. Reid, 1 .  

441 (1 ) .  I lcld:  I'itlucinry relationship esisted between parties,  anti s ta tu te  
tlitl ]lot I~egill to r u n  until ilrmnlid and refusal. Efi1.d c. Silies, X 0 .  

4 4 1 ( 0 ) .  Action for f r zud  acc ruw when fac ts  a r e  discovered or should 
I I : I Y ~  been clixovcrecl in exercise of due diligence, and action i s  
b i ~ ~ ~ t ' d  a f t e r  t h ~ w  years from accruirl of cause of action. I la rgct t  
c. L w .  ,;:I6 : Hood c. I'addison. 631. 

444. Ignorance tha t  tlefeudants were authors  of slirnder does not affect 
running of stiitute of l i~nitxtiolls .  G o t . d o ) ~  C. FrCdIc, 734. 

4ZG. 111 : t c t i o ~ ~  ;ittacking rnlitliry of foreclosure on ground tha t  property 
\\-us I~itl i n  by agent of t ru s tw .  aqtxnt of trustee and  junior lienors 
s1i1)ultl I)e nlnclt~ 1);lrries. Lr~c~ l i r id ! j t~  r ' .  Smith.  174. I n  action OII 

n ~ j t e  a~icl to Ilavr jutlgmelit ol~tt1i11t.d 11y one of makers applied a s  
credit  ou note. ant1 to restrain esecutiou on jutlgment obtained 
1)g such ~ ~ l z l i t ~ r ,  ~ n a l i ~ r s  of I I V ~ P S .  .sh(~rif?f, and assig~lec,s of jutlgnlc~nt 
\\ere properly joined a s  tlrfendnnts. B/t111i .u. Ko ' r ,  610. 

400. Upon mot io~l  of leqi11 and equitable owners to set  aside t ax  fore- 
closure sale all per+ons Iiavinq l e a l  or equitnl~le interest iu 11rop- 
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er ty  should he made parties. Buncombe C'ouut!l 1 ' .  Pedat!d ,  '709. 
,411 parties necersary to complete determination may he joined. 
Fqj 2'. Pornoiirr 31i718, 768. 

403(1) .  Action on note securetl by mortgage in n l ~ i c ~ l l  t ru<tee  \ \ a s  not  
par ty  heltl not to  inrolvc realty and motion to remove under 
913(a )  heltl properly denied. Ti7hitc I . .  H ~ ~ i l i i t t .  10 L. 

460. Corporate plaintiff held entitled to bring action in c ~ ~ u n t ] -  in t~h ic l i  
i t  maintained princil~nl office, the  action not iorol r ing  realty. 
Bank  2'. ICer7-. 610. 

483. Nonresident plaintiff may serve ~ r o c e s s  on foreigr corporation ill 
transitory action arising in anotlier s ta te  by ser~ . ice  on i ts  local 
agent when such corlmration does businesu here. and  the  ~ n - o ~ i s i o n s  
of the  s ta tu te  do not cont ra tene  Art .  I. sec. S. or the  Four tewt l i  
Amendment to  the Federal  Constitution. Stcf7c c. Tcl. Co., 220. 

484. Service by publication held valid in action to determine heirs and 
distribute estate. Fcryuson c. Pricc. 35. 

491 ( a ) .  Evidence held insufficient to su l~por t  finding tha t  automobile n a u  
under direction o r  control of nonreqitlent for pullmhe of w r \ i c r  
untler t he  s ta tu te  Rmrfh v. Hctuyhto~r, ,585.' 

402. Clerk's order allowing nonresident served by ~ u l ~ l i c a t i o n  to file 
answer  a f t e r  time held without error.  T'nicil 1'. Colc?ncr?l. 451. 
"Representatives" of par ty  scr red  by gublication t~nti t led to come 
in and  dcfvnd action a f t e r  judgment will Irc liberally construed to  
include all 1)erscms succeetling to rights of such 1x1 'ty. ill this case 
mortgage creditor of licir. Hood I.. Frcc.1. 432. Heirs  ser rcd  by 
1)uhlication held harrrt l  f rom briuging subsequent action :~g; t i l~s t  
administrator fo r  share  in estate. Fo'grc.soit 1 . .  Price. :35. 

X T ( 1 ) .  Causes of action which may be joined. F1.u 7'. Pomonn Sfills, 
768. 

509. Default  judgment ulmn process returnable to count) other than one 
renderin:: judgment i s  void. Hrcrrtll c. ST7e7atcnd. SIT. Seglect  
to file answer  i s  at tr ibutable to  defeudaut n h e r e  lw eml,lo)s twun- 
sel licensed to practicae only in another state.  Ibid 

533. Admission of evidence of pleadings in civil ac.tion agnin\t  dcfe l~d; ln t  
in ~ ros t ' cu t ion  for  eml)ezzlelnent lleltl error.  S. L.. Z'oy. 5 3 6  

.X%, 537. On aplwal f rom clerk's order a l l o n i ~ ~ g  extensi 111 of time for 
filing n m n  cr,  tr ial  c o u ~ t  11% d ~ s c r e t i o n a ~  3 lmv c r  to allon cxt rn-  
sion of timc. I 'mn c. Colc~~rerit, 4Z1 

545. Jlotion t o  allow :~mendnrent of plead in^' i i  :111dl~swd to tli\im\tii)n 
of court ,  nntl no  :~ l ) ]~ca l  lios from d r t e ~ m i n a t i o l ~  of motion. Iiis. C o  
1; Edyci to),, 40'1. 

X i .  011 motion of nonsuit al l  erirlence is  to Iw consitlrred in light most 
f a ro r :~h lc  to  lai in tiff. U ~ ~ r i t s r c ~ i c l ~  Cou~t!! r. l'rrcst C'o.. 127;  Hood 
I.. Slitclrc~ll. 136: Nltmwood 1'. I3.rp1'r's.s Co.. 2-13: Blric7;nitc~z G. Iirs. 
('0.. -120; L I / ? I L ~ C I .  Co. 1. .  Pow.ci. Co.. 515. Sonsni t  is  permissible 
only upon d c ~ u u r r e r  to evidence and not demurrcr  l o  complaint or 
motion for  j n d g m e ~ ~ t  (:I] ~~lent l ings .  L)is-Dozc'ni~ry 1.. I17hitc, 5G7. 
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,573. Where issuc3s tendered do not arise ulmn exceptions to refert,e's 

r~11or t  refusal of tr ial  by jury i s  not er ror  although reference was  
compulsory. B a t ~ k  2.. Fisher,  412. 

5 7 3 ( l ) .  Where defendant sets u p  no plea in bar  and pleadings indicate 
nec'ersity of examining long account, a n  esct'ption to order of 
compulsory reference n.ill not he sustained. Tf7ra.r Co. 1.. Phillips. 
::ST,. What  constitutes "long account" must be tleteriuined upon 
fac ts  of each case, and tr ial  court  may order compulsory r?f(~rence 
ul)on finding tha t  action involved long account. W y  c. Pomotra 
Xills .  768. K h i l e  splitting of causes for  reference is  not ordi- 
1 1 a r i 1 ~  ~~e rmis s ih l e ,  i t  i s  upheld in this case. Ibid. 

596. U11on esecut io~i  of inquiry upon jutlgment 117 default  and iliquiry 
only the  question of damages is  open fo r  consideration. B o ~ c i f  
1.. Trirkc'r. .56. Judgment  by default ant1 inquiry in :lute-collision 
cnse dors  not l~rec lnde  clefendant f rom showing 111iw a c c i d e ~ ~ t  took 
Illace on question of ho\r- mnch t l amn~cu  \verP the  result of dc- 
fendant 's  negligrncc. DeIfoff r .  B1ur.k. (iS7. But  such judgment 
tloes preclude defendant from showing tha t  h e  was  not  liable for  
damages a s  principal. I b i d .  

622. 011  plaintiff's appeal f rom judgment of nolisuit, defendant asking 
no rclirf held not  "party aggrieved" so a s  to  be entitled to present 
question of competency of' evidenre. Gu!j c. Iirs. Co., 118. Statu- 
tory hank receivrr may allpeal f rom advrrse  judgment. I t z  r e  
T ~ , ~ r s t  C'o., 251. Par t ics  adversely affected by order cnteretl in the  
rause nfter judgment of nonsuit in their  fal-or held entitled to 
appeal. Iftrt.gett v.  Lee. 536. 

643. Service of objections ant1 esceptions to  defendant's statement of 
case must be made within t ime to he  nvniling. S .  v. Kny. 736. 
Assignments of er ror  must he based upon esceptions duly taliell 
:inti Iw tliscussrd in briefs in order to present qucstion on n p ~ e n l .  
S. c. Bittirrga. 798. 

644. Clerk has  no authority to settle rase  oil appeal, w e n  though alrlwl- 
lant  fails  to rt?]ut7st settlement l1y judge within reqnirrd time. 
I17ecrcer 2.. Humpton, 541. 

6,50. Tria l  court 's  order t ha t  appellant file su~wrsedeas  I~oncl with another 
surety upon i t s  tincling tha t  original sure ty  was  iiisufficic~~~t I~eld  
n-itliout error.  L o w  v. Qucetl Ci t !~  Litrcs, 876. 

819. Sta tu te  is  constitutional, and execution against  pwnislices may 
issue ~ r i o r  to final judgment against  dcfcr~darlt without notice to 
garnishees, C. S., 3'37, 666, 508. Sclr'bel'qj c. Fertilizc'~. Co.. 18'2. 

988. Release of r ights arising from restrictive covenants in deed is  gov- 
erned by s ta tu te  of frnuds,  but r ights nncler such covenants may 
be waived. Mlloorc c. Shwe .  699. Statu te  of f rauds  will not pre- 
r e n t  un\vrittt7ii promise from hcing basis for  action for  cancellntiol~ 
of instrument for  fraud. Mitchell r. Vitckell, 346. 

1137. Held: Defendnnt corp)ra t ion  Tvas doing business i n  this Sta te  for  
purpose of service of proress under the  statute.  R u a r l ;  1:. Trust  
Co.. 564. 
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1290. County may issue Imnds fo r  necessary repairs to  c o ~ m t y  jail :tllil to 
rvpair ant1 runke ntscess:rry :~tlditions to public i;cliool I)nildings 
n i thou t  submitt ing question to rote.  Flnrrell r .  Comi.s. of Il.ilsoii. 
226. 

1 2 9 1 1 a ) .  Wlierc hontlctl i~itlebtedness of county af tcr  issi~:l~ice of bonds 
will not exceed fives p ~ r  cent of t a s  ralnatioil, i t  nlny iwuc  I~onds  
fo r  saliitary iml~rovemcirts for scllooll~ouses. Il'cc!llr)r 1 ' .  Roccrd (17 
Educatiotz, 263. 

1.175. Whcrc  par ty   doc^ not make r rmi t t i tur  ill justice'.; court Sulwrior 
Court  callnot obtain jnrisdictio~i by r tw i t t i t u r  upon al)l,cs:~l. P i  I T ] /  

2;. P u u e ~ ,  701. 

l ( i 39 (a ) .  As amcntletl, c:rustJ of nction ncwl not l i a ~ r ,  c~xistcd for six 
months in a c t i m  for  divorce by either par ty  011 gxonlid of two 
years scyaration. Nmithdctrl v. Xinithdcal. :?X. Ensl~:~i i t l  1ii:lrry- 
ing defentlant under threa t  of prosecaution for  st.ductiol~ may brill:: 
action for  divorce on ground of t \ro ycurs stslmr:~tioll. Loiig 1 . .  

L o ~ g ,  706. 

1664. 111 action for  dirorcca the  court has  jurisdiction before or lifter fi11;tl 
judgment to an-arc1 custodj of niiiior children. 1'!/11(i .  1. .  T ! / ~ c r ,  
776. 

1666. I t  i s  required by s ta tu te  t h a t  up011 applicntion for  alinnuliy pc irdc itit' 
l ~ t e  the  court  must tint1 fac ts  ill regard to nife 'q r i ~ h t  to rrlicbf 
demalided. C ~ u d l e  G. Caudlc, 4 M .  

1667, 1 6 3 9 ( a ) .  Decree of tlbsolute dirorc3e on g ~ o n n d  of se1)arntion does iiot 
affect prior order for  alimony ~vitl iout dix-orce. Ho ivt  11 1.. I i o m  11, 
672. 

1667. Guardian held erititled to authorization 1)) Su1)erior ( ' ou l t  to a t tack  
consent judgruent of n a r d  entered in lrrocwdings n n ~ l c ~ r  the  statute.  
I n  re R c ~ i i o l d s ,  276. 

1796. Disii~teresteclness of witness held established ant1 h i<  tcsstimol~y of 
transaction with decedent held competent. T ~ i i ~ h o r t i c  1' .  _llcXlltr11 att, 
30. Husband held competelit to testify in interest  of his v i f e  a s  to 
transaction betw'en wife and  her  tleceased father.  V a ? w o ~  .c. 
Grccn. SO. One plaintiff held compc~tent to testify in interest  of 
other p la in t ib  a s  to tr:~ns:rctioii I~etwecn such other ldaintif'f aiid 
decedent. T'olz~o!~ r. Grco~i ,  SO. 



SEC. 
1799. \Vei:.ht ant1 c~i~etlil~ility to  b~s g i r c ~ i  testimony of clefe11d:mt testifying 

ill his on-11 bchalf. S. 1 . .  117il(.o.r. 001: S. 1.. 1l'iTro.r. 694. 

ISE. V'ife l~elt l  not colny)etc~llt to testify against  1iusl)antl i11 l~rosccrltion 
for felonious burning?. A'. I-. Klrrffr. '726. 

YSO. Prowetling untlrr the statntc. hrltl no t  to bc action :tt Inn. o r  snit  in 
cqnity \vithin meaning I I ~  I.'c~leral Act regulating ri.rnc~~-:rl of vanses. 

P;.T I'artc Quick, 627. 

21'50. 76A(h).  E inc rgn~cy  judge not Iioltling court  may not ;ipllrove clcrk's 
ortlcr nuthorizin:. gn:~rcli:t~~ to m o r t g a f ~  w:~rtl 's lands. IpOcl< V. 
I 1 Conrt'a approval of sue11 ortlcr tiirlfc p r o  trtuc ul)held. 
I7)id. 

2282. Sta tu tory  nfitlnvit I~eltl to h::rr conferred jurisiliction on  clerk. :ln(l 
Superior ( 'ourt ncquircd jurisdiction ul)on appeal :tlthough clcrk's 
orilcr of commitrnent was  without \v:trr:rnt of la\\.. J I I  1.1 ,  1)Cirf!1, 
714. 

2334. 2314. 2.333. Grand jury d r : ~ \ r n  under thcl act 11cltl l~ rop r r ly  consti- 
tutt t l .  t he  :rn~c~ntlmont to the ac t  not brill:. txffectire until a f ter  thc  
tlntci for  selcc~tin:. :.r:~nd jnq- .  S.  1 . .  I)nlton, 507. 

2514. F ; ~ i l n r e  to i11struc.t jury tha t  11usbantl \ronlil be li:~ble fo r  rcnts from 
wife's lands onl!. for ones yr,ar prior to insti tution of action held 
not ~ ~ r c j u i l i r i : ~ l  in rics~v of rvitltm'c ntlilut.ed : ~ t  tr ial .  Dni7 I . .  Hfoth .  
453. 

c :I ) . 2621 (41 I .  I<v i t l~ i~c . t~  Iield i~ ls~~W( ' ic i i t  to t~s t :~ l~ l i sh  11lnc.c. of 11ct.i- 
tlciit a "rc3sidei~ti:~l section" or "resicln~tinl  11istrit.t." For. I . .  lI(rt,- 
lore.. Mi. 

6 )  .', . -6.76. 294::(2 I .  Jfunicipality held authorized to issue bonds for n.:ltc5r niid 
sewcr ,<y,stcms in esccw of S pcr cent of t:ts ralnntion.  Lo?ieb o. 
IZrr~idle?nirn, 837. 

2512. 2714. 2714. Irrepulnrit ics ill par ing  :~ssessments Iitxltl \vnivrd 1)y 
a twl l t iny  I~encfits :tnd 1)nying installments without objection. T17trlic 
C o u ~ t ! ~  1' .  H d d i ~ ~ g .  425. 

29:KL City had :~uthorit! to borrow iuoney to pa) jurlfmrnti  ol)t:tinetl 
:tgain<t i t  for halalies for st.hc~ol teacher\ in anticip:~tion of collec- 
tion of taxes lerietl for  tha t  Iturpose. Ilnm?no?td 1.. (%rrrlotte, 604. 
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::Eli. 410.7. 1)on.c.r may be allotted \\-itlow and larids ~~:~~. t i t io i i ' ( l  nmolig 
1it.irs ill olle l)roc.~eding. T7ar~r~o,i/ 1.. Gvi'c'n. 77. 

::411 ( I )  1. At.tnnl o r  ( 'o l l s t ruc t i r~  possession of iiitoxicatilit! liquor is  SUE- 
cit,iit f o r  con\-icbtion. S. c. Sorri.$. 191. 

40!N. 4100. L:litler fac ts  of this case wifc held not entitled to 11:lre value 
c:f inc.li11:ite t loner computed nntl ~ ~ a i t l  her in cnsh a s  ngninst hus- 
l~niitl's c~et l i tors .  I l i gdo~ t  1.. IIi,qdoir, 67. 

4100. Wido\v (101~s not h v e  riglit to w l t ~ c t  1:nitl to I)e allotted for  her  don.er. 
T(IIIIIO!/ 1;. CIiY'Ctt .  77. 

4131. I lr~l~lietl  recluest for attc'sting n.itness to sign will is  sufficient. 
l i t  w ll'ill of Kf211~/. >X. 

417.3. 4255. P u ~ n i s l i m t ~ ~ ~ t  d ~ t e r n i i l i ( ~ s  w l i~ t l i e r  1111111~vf'ul a('t is  :L n1is~lc'- 
111e:111or or felony, a1111 tlestrnction of l~al~l ic .  roc'ortls is  punisl~:i l~lr  
by iml) r i so l~lnc~i~t  ill S t ; ~ t e  l )eni t t ' l~ t i ;~ry  ant1 is ;I felony. A', c. 
Hrri~rc~oocl, ST. 

4200, Where ( l (~fc~ndants  consl~ire to roil, : t i ~ l  tnurcler is  coinmittecl by OIIP  

of them ill tlie nttcxmpt to rob, e:ic,li of the colisl)i ,ittors is  guilty 
of rlnnrtl~~r in the first tlegrec. S. 1..  Kfcfar~ofl. 443. Provisit~ins 
of s ta tu te  discussecl. A\'. c.. Kcwtoi~. 1232. 

-1'1'11. As nmt.litlc~tl, life seiltciic~t~ i s  not rna~~cla tory  u p o l ~  c20~ir.ictioli of liid- 
~ln]q)ilig. ('11. 64L Public Ln\vs of 1!13::. AS. I . .  Krlllr, 660. 

-1268. E'r :~ndulrl~t  i i ~ t c l ~ t  is  esst'llti:il cleil~ent of eml)c~z;:lement. 8. r. 
C'oFtoo1,. :{sS. 

4tiOli. Indi( . t~ii twt lieltl to  cli:lrye t~ml)ezzlrmt~lit of c,t'rtificntcs of t lepo~i t  in 
c ~ ~ l u i t y  of ] ) ro s t~c~u t io~~ .  :rntl not l ~ r c ' c ~ ~ ~ i s  of tlelwsit n-hich were  ill 
:~rlotllcr cou~i ty .  S. c. R k o i ~ ,  742. 

4 6 3 .  Proof of t 3 m l : ~ m l t w e l ~ t  of sum less t l l a l~  nmoullt cl~argetl  in indict- 
n1(~1l docs I I O ~  vol~sti tnte variance. S. r. Dirlo, 74.5. 

42::. I)c4twlalnt triwl oli c~oi~solitlated hills of intlivtmc~nt is  cnti t lrd to  but  
four  prreml)tory challeiiges. S. 1.. .Lli'irlyc. 8.50. 

4(i4O. Duty of court to submit clut~sticm of euilt of less d(?,zree of crime 
c,l~nrgrtl. S. r .  Iic'ufoit. ii82. Hcld: There  1 ~ : ~ s  no evidriice t h a t  
crirnr \\-:IS m:~nslaugl~ter  and refusal to s111)init c~ueit ion it1 prose- 
c3utioli for n ~ u r d e r  was  not cJrror. Ibid. Ericleucc liclcl sutficie~it 
to su l ) l~or t  vt3rtlict of s iml~ le  ;~ss:unlt, mid refusal to s n l ~ m i t  que,qtion 
to jury in l~rosecution for  gr:lrrer off'c~~ist~ Iic.ltl error.  S', T .  Lee. 472. 

4643. Blotion for  i ioi~suit  must Iw made nt  (*lost, of Statc 's  ericlelicc in 
c~rtlt,r for nlotion at  close of all  e\-itl(tlic.e to Iw c3~~lnsiilt~rcvl on  aljpe;il. 
AY. r. Xot . r i 8 ,  191. 

5 0--. 2.1 h1.t he111 to ha\-e no a l ~ l ~ l i c a t i o l ~  in tlie :lction s i i~cc  t,vitlrnce fnilrtl 

to sliow that  13-year-old b o ~  was t1mployet>. 12(znufJ.s 1.. I'olcer Co. .  
,22:;. 

5473, 3479 Count j  hcltl authorized to ibsnc I ~ o ~ i d s  for  s a i l ~ t a r y  improve- 
ments for  sclitw~lliouirs Ilecrbwr. to cor~sti tutional ~ h o o l  term. 
l 'n ) / lo~ c Bonrd of Edzccvtioir, 763. 





('onsolidatetl Statutes-cotftinued. 

SEC. 
S081(u ) .  I.:sclusirt? jurisdiction of Intlustrial Commissio.l must  apl?ear 

UIK)II face of twmplaint to I I ~  available u l ~ o n  t lrmurrer.  .lllcrt c. 
C 'o t to~ .IIills. 704. 

SOSl( r r r  ) . I'rovision for  t:~silrx costs of appc~nl on i ~ i s u r e r  i s  co~is t i tn-  
tional anll valid. Russell c. Oi l  Cyo.. 3-11. 

Constitutiou, Sections of. ('olrstrued. ( F o r  convc.nience in ;rnnotntiltg. r 
AKT. 

I, sec. 1 1 .  Right to confru~l t  r ~ c c u s c u  includrs r ight of c ross-esan~ina-  
tion. N. c. B r ~ s c ' .  92. Right of confrontation irrclutles right to f a i r  
o l~por tuni ty  to  1)repnrc case. S. c. Tl'hitfield, 69L Bu t  refusal  
of motioll for  colltinuance liclil not  t o  deny right under the h c t s .  
S. 1:. Whitfield, fi96; 8. 1:. JOII('Y, 812. 

I, scc. 13. Ac4t 11roriding for  a l te rnate  j ~ u o r  wlrere i t  sel:ms lilrcly t h a t  
t r ia l  will I)e protr;itfetl dovs not impiiigc~ upon cons~i tn t ion:~l  r ight 
to tr ial  I)y jury. A', c. I)crltou. .507. 

I. .;c-c.s. 7 and 31. Ordinance recluiri~ig cqmators  of motor vehicles fo r  
h i re  to furnish  po1ivic.s of' liability insurance or cash or securities 
held uncoiistitutioll:~l, since IIO l~rovisiou i:: made for  furnishing of 
security by solvent individuiils. S. 'G. S u x s w t ~ ,  6-14, 

I ,  sec. 7. S ta tu te  authorizing inju~lcTion agitinst consummation of sale 
untlrr 11iortgage or deed of t rus t  for  in:~tlcqnac~. ol' 11id docs I I O ~  

riol:itc this section. 11701t: 7:. Ucposit  (70.. 239. 

I, scc. 17. S ta tu te  authorizing i r r ju i ic t i~~r~ agaiilst consummation of saie 
u~tt ler  mortgrlge or deed of t rus t  for  irtudcquacy of I ~ i d  does not 
viol;ite this section. IT701tx c. Doposit Co., L':;!). 

I. x c ~ .  35. Statu te  :~uthorixing injuucticln : ~ g n i ~ i s t  c ~ ) ~ ~ s u ~ u u ~ a t i o ~ ~  of salt, 
untlrr mortgage or tlecvl of t rus t  for  il~:tdeqnncy of 1)itl dotxs not vio- 
late this section. T1701tz c. nc'posit Co., 2'39. 

11, sec. 10. A('t 1)roritling tha t  t>itllt1r 1)nrt.v nii1.v sue for  divorce 011 

 round of two yeilrs separation is  witlii~r l.c'gisl:~tire power. L o q j  
1. .  L01tg. 706. 

I\-, src. S. Supreme ('uurt is  liniitctl to mat ters  of law or legal inference 
I I I 1 a c t i o s .  Liyhtnt'r 1'. Ktrlciyh, 4W. 

IV, see. 11. Emergency judge not liolding court lirts no truthority to 
al111rove clcrk's order nutho~. iz i~t i l  gu:trtli;in to n lo~, t ,a tge  ward's 
land. Ipocl; c. Rwzlz, 791. 

IT ,  seca. '17. Appeal may be  talit.11 directly from justice's court  to S u l e  
rior C'ourt without being first takeu to  gcwrr;~l ~ ~ ~ u n t y  court. 
.ll(..Yecl('y 1.. .I~rder'son, 481. 

T,  st^. 2. Statu tory  provision f o ~  assum1)tion of debt of s jecinl cl iartrr  
school distr icts by c o u ~ ~ t y  r e h t e s  primarily to nnifor n i ty  of t a m -  
tion nut1 not to title to school ~rol:el , ty.  Hickory c. Cntc~wl~rt 
Courrty. 165. 

V, ser.  6. C'ouuty may issue bonds to rcfrn~tl  indebtedness incurred fo r  
liecessarx espeuse \vit1111ut n rote.  B r o o k s  1.. ;lr:c'rl/ Corcrrt~, 840. 
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970 INDEX. 

C'onstitutional IAIW E a-contiuucd. 

tlie procwinre for enforcing the  assessments i s  co~~s t i t u t iona l ,  there  
1)riilg iio vested right in pwcedure  for  the ellforcemelit or defense 
of rights. High I 'oi~lt  c. Brown, GG4. 

F Col ls t i tu t io~~al  (:uarantet's in Trinl  of Perso11 Accused of' ('rime. 
c l i ight  of Co~~f~ 'o?t tu t ion .  

1. Co~lsti tutir~ilal  r ight of confrontation includes right lo cross-c.s:~mine 
adverse witnesses. N, v. Breecc, 92. 

2. The constitutic,nal right of a tlefendallt ill a crilninnl l~rosecution 
to collfront h is  acc%scrs and nilverse witnrsses \\it11 other testi- 
mony. ("onst., Art .  I, s ( ~ .  11. i n c l ~ ~ d e s  the r i g l ~ t  to :I l a i r  olil)~)rturlitg 
to  prelmre :tilt1  resent his defense. which right most be irccorded 
him not only in form, but in substance a s  well. A.  2.. TVllitficld, 696. 

2. A d e f e n t l a ~ ~ t  in a cr imint~l  prosecution is  entitlrtl to have the  essential 
facts 1)rovc~l ill his prcsrnct. I J ~  witnesses duly s\voru irnd quz~lifird. 
S. I ; .  5 3 .  

4. Defendant held not rnti t led t o  instructions 1.elati11g to innocent 
by-stnntltjr ~ i i d t ~ r  t~vi(1enc.e in th is  c,;nsr. S.  I . .  .Jo,rc,s. S12 : S. c. 
T17hitficltl. W(i. 

d Right  to Tritrl b y  du~'!, 
1. Sta tu te  provitling for  selection of altc,rnate juror wllrrr it scems 

likely t r i ~ l l  will IE protracted does not deprive ilccused of r ight to 
tr ial  I)p duly c'onstitntrd jury. A'. v. TMltou. .Xi. 

G Privileges. Inll i~uli i t i t~s i111i1 Class 1,egislatiolr. 

a 1 7 1  Golcrol 
1. C .  S.. 819, lwovidi~ig tha t  judgi~ient may he entered and  csecution 

i~\\.:~rdetl ~)lwintiff ag:rillst garnishees allplies alilw to  r e s idwts  aild 
~ l o u r t ~ s i d t ~ ~ l t s .  1)ersc;ns ant1 corl)orations, anti i t  will ]lot be declared 
~l~rc~oi~s t i tu t io i la l  in nu action insti tuted long subsequent to i t s  
t~nac tme i~ t .  Sc rc . l~c r~~y  c. Fr'rti1i;cr Co.. 182. 

2. Statu te  antliorizing t~our t s  of equity to enjoin cons~unlnation of sales 
u11dt.r t lwds c~f t ru s t  and mortgages for  i~iadequacy of bit1 does not 
collfrr (~sc lus i r e  ~ ~ r i v i l e g e s  upon inortgagors o r  trusters. 1T701,tx v. 
llcposit Po., 239. 

:3. The  provisions of the (lomlwlisatio~l Ar t ,  A'. ('. ('ode. SOSl(r r r ) .  t ha t  
ul)oll :~lqwal f rom a11 a\vard brought bg the  insurer t le rour t  or the  
Indnstrinl  ('oulnlission might t a s  t he  costs of' the nl~penl,  inclutling 
rrnsonahle attorney's fee  fo r  the  claimant,  against  t h ?  insurer when 
i t  is  tletc~rmillecl tha t  clailnarlt is entitled to coml~enrsation, is  valid 
:r~ltl i s  ]lot in contraveutio~i of the Fourtoe~ltl l  Aimc.ntlnient to the 
E'edrri~l ( 'oustitution. IZussf>ll c. Oil Co., 341. 

4. A municipal ordiwi~lce  requiring all  operators of passenger motor 
v t~l~ic les  for liircs within the  city to deposit \\.it11 the treasurer of 
the laity liolicicbs of liability insurance in resl>onsihle coml)anies au-  
tliorim3tl to do Im+less in tllc Sta te  in a stipuliltetl amount for  each 
c8nr o l~era ted ,  o r  cash or srcurit ies in the sum recuired, ix hcld 
void a s  11eillg in contravention of Const., Art .  I, stv.  i. pro1iil)iting 
st,l~:lr:rtr or esclusivc. twolul~ients ,  but in cwl~sit lrratiol~ of 1)ublic 
srrvicr.  :lnd C'ollst., Art .  I ,  see. 21 interdic2ting [)tSq)etuitics alld 
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Constitutional Law G a---continued. 
monolx,lies, in t ha t  the  ordinance fails  to lrrovide tha t  the  security 
required might be furnished 11y one o r  more solvent individual 
\ureties. TThether the  ordinance is  void a s  being in contravention 
of the  genelal 1:in o r  policy of the S t a t e  a- declared in c1hapter 
116. Puhlic L a n s  of 1931, hrJld not necewnry to a tleciqion of the  
appeal. S .  2'. ~ S a s s e ~ n .  644. 

H Commerce Clause. 
b Operation r111d Effect of Procisioi? 

1. Sta tu te  a u t h o r i z i n ~  service of Ilrocess on local agent of foreign 
corporation doing business ill this Sta te  does not violate comnlercc 
clause of Fedcral  Constitution. 8teelc v. Il'cl. C'o.. 220. 

I Due Process. 
Z, Operatio11 a ? ~ d  Effect of Provision 

1. Sta tu te  :~uthorizing service of process c~n local ngrnt of foreign 
corltoration t l t r i~~g  t~usiness in this Sta te  does not violate due process 
clause of Federal  Constitution. BfCclc r'. Tcl. Co.. 2%. 

2. Sta tu te  authorizing courts of equity to enjoin consummation of w l e s  
under mortgages and deeds of truqt does not d r p l i ~ e  mortragces 
of propert? IT itllout due  procws of law. 11 o7t; t T1 us t  Co , 23'). 

Contracts. (('ancellation and Rrsrission of. see ('ancell;~tion and Resciss1011 (I: 
Instrulnents:  \pecific performitnce of. see S~wcific Performance.  impair- 
ment of obligations of, see C'onstitutional Law E :  contracts of emlrloyment 
see Master and Servant A : of infants  see Infant.: tlebt a.sun~[~tion w11- 
t rac ts  see Mortgage< F b 1 

B Construction and Operation. 
a Getferal Rules of Construction 

1. The construction give11 a contract  bg the  l ~ a r t i e s  thereto before diEer- 
ences arise a s  to i t s  m e m i r ~ g  will be considered by the cdonrts in 
interpreting the  contract. Hollattd 2;. Dulin. 211 ; Hood c .  Rlinpsotl. 
748. 

2. General l a n s  in force a t  the  t ime of executing ;I contract become a 
pa r t  thereof. Hood v. Ximpson, 748. 

Corporations. (Service of Process on, see Process B ;  r ight to bring action 
in C O U I I ~ S  of r~ r inc i l~a l  office see Venue A d :  stockholders estoppetl to deny 
existence of. w e  Hanks and Rankinr  R d :  recei~-ership of. in creditors' 
bill see Creditors' Bill.) 

K Dissolution and Forfeiture of ('barter. 

g Liability of Tra~lsferer  of ('orporatt7 Propcr t !~  rrftcv' Ui9~0111t10)~ 
1. Pla in t iKs  content1011 that  defendaut taliin:: over the 1,rolrcrty of n 

corporation immrdiatelg lbrior to  i ts  dissolution is  lwrsonallj linhle 
for  a mortgage indel)tetlnehs existing against  the  corporate rc>,rltj 
a t  the t ime the  iorIwration deeded same to clrfendant i \  not 
\u\tained, i t  appear inr  tha t  l~laintiff doc~s not weh  to set n4 t l r  
the deed to tlefendant but  at tempts to holtl defentlant liable tltrre- 
under, and tha t  the  corporate propeity taken o ~ e r  b? tlefentlant 
waq of l i t t le value. 1 1 1 ~ .  ('0 1 .  Edge l ' t o~~ ,  403. 

Cosmetologists w e  Public OWcers. 
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Costs. 
A Persons Entit led to Recover Costs. (Upon a p ~ ~ a l  f rom I n d u ~ t r i a l  Com- 

mission see Master and Servant  F k 
d lC.rteict a ~ r d  .Lmou,~t 

1. I n  this nction for  m~11l)ractice tlefciidalit yhjsicia115 subpenacvl ten 
physicians as witnesses. h nonsuit was  correctly entered a t  tht, 
close of l) lai~it if i 's  evidence and  defendants' nitiiesses 11-ere not 
sworli or trnderctl. The court  found tha t  al l  the  physicians \vt5rc, 
experts and  allowetl t h ~ m  a stipulated fee to lw I-axed a s  a par t  
of the cwsts ; ~ g a i ~ i s t  ylaintib.  Plnilitiff excepted to  llle order on tht, 
ground tha t  the par ty  taxed with costs slinll not be ob1igart.d to 
pay for  more than two \ritnesses to prore  a singl(, lkvt, ?;. ( ' .  Code. 
1255. Hcld,  tlie csceptiori c3annot 11e sustainrtl, tl111 court  llaving 
t l i scr~t ionary  authority ulider S. ('. ('otl(1, :?S93, to nll i~w esgclrt \\.it- 
nesses romlwnsation nircl mileage. ant1 ~ ~ l a i n t i f i ' s  r iairt ly being to 
Illore to r r t a s  the costs. ~ f l l ~ n f l r  c. Il(1~1col~i11, 521. 

Counties. 
E Fiscal M a ~ i a g ~ ~ m e n t ,  Debt and Bonds. (C'onsti tutio~~al r tquircmtwts aiitl 

restrictions ill taxation see Taxation A.  ('oulity l o t  elititled to 
preferenre ngainst illsolvent bank's assets fo r  funtls tlt~l~ositrcl wit11 it 
a s  f i i~a~ ic i a l  agent see Ranks ant1 Ranking H e 5.) 

6 C o u n t y  E.rpcuscs 
1. County may assume debt of speci:il char ter  distr icts incurred for 

necessary buildings without transfer of school l)rol)erty. Hickriru 1 ' .  

Catawbu C'orcntl/, 105. 

2. County may issue bonds for  1lwessnl.y repairs to couli-,Y jail. 1Inrt.cll 
I . .  Comrs. of Tl-ikon,  225. 

:I. County niay issue I~ontls to  repair  ant1 mnlie n t ld i~ions  to l~ubl ic  
scht:ols of county necessary fo r  constitutiolial scli(101 term. IDid. 

4. C ~ u i ~ t y  held authorized to  issue I~oiids for  sani tary  im11rorernent.s 
for  scliool houses ileccssary to co~istitutionill sclioo term. 'l'crylor 
c. Roc11.d of Education, 263. 

Courts. (Sugrcme ('ourt see Appeal and  I.:rror: removal of cxilses to E'ederal 
courts see I<emoral of Causes.) 

A Superior Courts. 
a Oviyi?~al Jwirtdiction 

1. Plaintiff brought this action in  the  Superior C'vurt, ;illeging tha t  lie 
had  t h r r r  policies of irisuraiiee issued by tlrfendnnt illsurer otl 
difiereut dates, tha t  he tendcred insurer's agelit, wliilc the  1)olicit.s 
were in force, the  :\mount tluc on ~ ) r c ~ n i u m s  ill a r rears ,  i111cI tll:~t 
illsurer refusrrl to accept t he  sum tmdered a ~ ~ d  cauceletl each of 
the 11olicies brcsluse pl;~intif i  refused to pay p r r m i ~ . m s  ill an.tJars 
due on a policy issued by the  insurer to plaintiff's wife, a n d  t h : ~ t  
such cw~lcellaticln was  wrongful, wilful. wanton ; ~ n d  lualic.ious. 
Plaintiff t lemmded damages in the  sum of $168.2'3, the  amount  
lmid I ) $  h im  a s  premiums on the  i d i c i e s ,  togethcv. with $300.00 
 unitive damages. Plaintiff did not tender a n  issue a s  to punitire 
damages nor did the  court  submit such issue. L k f ~ l n d a ~ l t  i n s ~ ~ r c r  
c l ~ u u r r e t l  to the  complaint on the  ground tha t  the cause of action 
was  within the exclus iw jurisdiction of a justice of the  pracc.. 
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Courts A a-continued. 
Held.  the  demurrer  was  properly overruled, the  simultaneous can- 
cellation of the  three  policies constituting a single cause of action. 
mid the sums demanded a s  actual  a n d  punitive damages being 
different elements of damage accruing f rom the  single cause of 
action, and i t  being impossible to determine a s  a mat ter  of law 
that  tlie demand for  pu~i i t ive  rli~mages was riot made in yoocl 
faith.  Chamber la in  c. I n s .  CO., 622. 

d Jur isd ic t io?~ 012 Appeals f r o m  Clerk 
1. Superior Court  held to have  acquired jurisdiction of lunacy pro- 

ceedings by appeal from clerk's order of commitment althoupli 
clerk's ordcr was  \vithout \varrant of law, the clerk having oric- 
illally obtained jurisdiction by tlie filing of the statutory affidavit. 
111 1.c Dezceu, 714. 

2.  Where a n  appeal is  taken f rom a n  order of tlie clerk of tlie Superior 
Court to  the judge thereof, C. S., 633, 636, the judge has  jurisdic- 
tion by mandate of C. S., 637, and no "tl~~cketiiip" in a tec11nic:ll 
sense is involved, and C. S., 7550(88) ,  requiring a t ax  of two dollars 
for "docketing" nn appeal from a lone r  court in the Superior 
Court does not apply, nor is  the clerk a "lower court" to the 
Superi(1r Court with respect to appeals, and  the judge acquires 
ju~~istl ict ion without the  I)aynient of tlie tax.  J l ' i ~ f d s o r  2;. JIcVuy ,  
C. ,  100. 

c ~1i~i.YdiC'fiOll 011 .-Lppculs fivm Jus t ice ' s  Cou?'t. (Right  to i~ppeal  to Su- 
perior C:oui,t see Justices of t he  I'ence E a . )  

1. UIKIII :~lrl)eal from a judginellt of a justice of the  peace the  jurisdic- 
tion of the Superior Court is  entirely derivative, and  where t he  
justice of tlie peace lias iio jurisdiction tlie Superior Court  can 
acquire none by amendmelit or by r c m i t t i t u r  for  the  escess o re r  the  
j~ r i sd i c t ion  of the justice o f  the peace. I'erry v. I ' t ~ l l c ! ~ ,  701. 

2. Plaintiff instituted action in claim and delivery oil ;I chattel  11101,t- 
gilge in a court  of a justice of the peace. Judgment was  rendertd 
f11r l~laintift '  and defeiidaiit appealed to the Superior Court. The 
defendant set  up  a counterclaim for  $924.34, claiming lie liacl over- 
l d t l  l~ ln i i i t ib  in tha t  sum, and  the Su lmio r  Court, upoii i t s  finding 
tliat the action involved a long accoulit betlveen the  parties, referret1 
same to a referee. The  referee found tha t  defendant had overlmitl 
l)laiiitib a s  c u n t e ~ ~ d e d  by defendant,  and  tha t  tlei'endalit was  entitlrtl 
to recover of plaintiff the sum of $472.13, and tliat judgment should 
Ile entered for  defendant against  p la in t ib  in the sum of $2OO.W. 
The trial  court  affirmed tlle referee's rr lmrt and entered juclgment 
in accordance therewith. Held ,  tlie justice of the  peace had no 
jurisdiction of tlie counterclaim, defendant liaririg failed to n1)tl.v 
make a rcmittitzcr in t he  justice's court  of all in excess of $200.00 
including tlie value of the property claimed by plaintiff, K. C. Code, 
1473, and  the Superior Court  on appeal could obtain 110 jurisdictioii 
over tlie counterclaim by r c m i t t i t u r  or.  amendment, and judgment 
sliuuld have been entered t h a t  defendant go without day alid recowr 
his costs, including the  referee's allwvance and  expenses l a sed  
against  plaintiff ill the judgment of tlie Superior Court. ( 2 .  S., 
1944(6 ) .  Ibid.  
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Courts A-continued. 
f Jurisdiction upon Hearings o r  Votions Affecting Order, or J u d y n ~ e n t s  

of Anothrr  Judge  

1. A judge of the  Superior Court mag not str ike out c.r mero motu 311 

order entered in the  c:lusr a t  a ~ ~ r i o r  term 1))- allother Superior 
C'ourt judge, or disregard such prior order. Edwccrds 1-. P c r r ~ .  474. 

2. One S u p e r ~ o r  Court judge mag not set  akide a i  elrollcc,u\ a judgment 
r e n d r ~ e t l  11y another judge a t  a f o r n ~ r r  term. \ i  I (  to11 aiid ('0. ?j. 

Xfy. CO , 533. 

3. Superior Court  has  juristlictiui~ to hear  motion ;ttt;~ckin;: ordcr of 
anothcr  judge for irregulari ty.  Cofli~l C'o. 1 . .  l o p p  Tl f i .  

B County and Rlunicipal Courts. 
b Jurisdicf ion 

1. JIunicipal Court of City of High Point has  jur isd i~ . t io l~  of action 
to  enforce street  assessments. I l i y h  POint 7.. Browii: Wi4. 

Covenants see I)cwls and  Co~~veyances  C g. 

Creditors' Bill 
U Control and 1)ihtribution of 1)ebtur's Prol~cr ty .  

1. Wherc in a crcditors' bill the  property of the t lc~l~tor is ort lertd sold 
by tlie court  nud the  sale i s  required to Ile rcxyc;rtecl to i t  for  
cwnfir1n:ttion or rejection in accordai~ce \\.it11 w11et:ler the  bid : ~ t  
the salc i s  adrquate  a i ~ l  e q u i t a b l ~ ~ ,  tlw r tw i \ - e r s  a lq~ointed  iii the  
cause ma), with the consent uf the  holtlers of :I firs. litw ulrtin the  
Ilroperty, rent the  same lrentling tlir sale ant1 co i~ t i r rn~ t ion ,  and  hold 
the  rents therefrom to be distributed in  accordt~nce lait11 tlie r ights 
of the  purtics, i t  appearing tha t  sucll action is  u r g ~ n t  in vie\r of the, 

fac t  t l ~ t  the l>rol~clrtg is  suitable solrly ;is a summer resort ant1 tha t  
the  seilsoil i n  whi~11 i t  can Ire olwratcvl is  ile:tr in point of rimc. 
K C I I I I U  C o .  c. Hotel C'o.. 591. 

li Sulc of I'r'opc'rty 
1. Certain crrtlitors of a hotel comlmly f i l t ~ l  a crcditors' I~ i l l  :tgainst i t ,  

:111d in the  proceedings temporary receivers \\.ere : ip l )o i~~ted who 
\{ere la ter  made permanent receivers. Thereafter the holders of ;I 

~ ) r i o r ,  registrred deed uf  t r u s t  against  the hotel liroyrrtg filed a 
lwtition to be allowed to sell the  property under tht. te rms of t he  
deed of t rus t  a s  t l lougl~ receivers hat1 not been a j~ l~o in t ed .  The 
c,ourt :~llon'etl the pctitioil and o r t l r r t ~ l  the lrrolwrtj sold b) lieti- 
1ionc.r~ untler t he  t lwd of t rus t ,  a n d  rrtainetl the cttcse for fur ther  
o ~ ~ t l r ~ l ~ s  : Ilcld,  the court 's  o r d t ~ r  shoultl I l i~ re  rrclnirrtl petit ioncrs to 
rt'1111rt tllc sitle to t he  court  for  eonf i rn~:~t ior~  o r  rrjeclion in ~tccord- 
an re  with \rllrther the  1)ric.e bid :lt thc. aal? n-;IS adtquatc  :ntd 
cquit:il)lc~, ant1 to this end thc order is  motlitietl ant; affirmed, the 
court  ltaving the  power in i ts  equitnblc juristlictiol~ a l ~ d  under chap- 
ter  275, Public 1 , a m  of 1!)3:1, to ?e j tw the stilr if the pricr, bit1 
slloultl bo inatl tquatc or \rould rcsult in irreparable 11;lm;l:e to the  
crcditors or stoclrholders, :>lid i t  is  immater i ;~ l  w l ~ e t l i ~ ~ r  the  ai)IicS:tr- 
ance of getitioncw was  general or sr~c~ci;ll, fici~~~!/ ( '0.  1 . .  Hot(,[ ('(1.. 

591. 
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('riniiiii~l I.ii\\. ( l 'a~.t icul:~r crinies see Par t icular  Titles of C r i m e s . ~  

C Par t ies  ant1 Offrnsrq. ( I n  homicides w e  Homicide h c.) 

1. The gracle or class of R crime is tletrrminetl by the  puii isl in~e~it  I m -  
s c ~ i l ~ c d  therefor aud not the ~ ~ o m t ~ ~ i c l a t u r e  of the  statute,  a felony 
beill:: a erimc, yu~iisliahle by death o r  imprisonment in the Sta te  
l~r ison.  and while :ill inistlenieanors for  w11ic11 no l)unisl~mcwt is  
l~rescril~ecl a r e  ~ ) u n i s l ~ a l ~ l e  a s  misdrmea~iors  ;it common lalv. where 
the offense is  infamous, or doue in secrecy or malice, or with drceit 
au( l  i n t w t  to tlefr:~nd. i t  i s  punish:il~le by iml~risonliic~nt in the 
c ~ l u l ~ t y  jail or S t a t e  prison. (I. S., 4173, ;tnd is n felony. S. I . .  

Uu~.~c-ootl. S i .  

2 .  Wilful ant1 secret destruction of public recorcls in riolution of ('. S.. 
4255, hc,ld fe lo l~y,  : l~thOII~li  s ta tu te  calls offense "misdcmeailor." 
A'. c. Hur~coo(1,  87. 

I) Jurisdiction and  Venue. 

a Place of Crimc 

1. AII inclict~iicnt cliarginq tha t  clefeiitlaut did ft,loniously embt~zzlt. cer- 
taiu ctxrtiticates of tlrposit in tlie county in \rhic2h the  prosecution 
is iustituted is I~c ld  ]lot subject to clrf'enclnnt's 11le:i ill al);itemcxnt 
(111 the ground tlixt t he  certificatrs of cltxposit were issued 11y a ba~i l i  
iu nuothc~r cwu~ity and  t11:it such other courily \ r a s  the 1,i'olJer rcnut2 
of the l ~ r o s t ~ ~ ~ t i o ~ i .  silrre tlle intlictmcmt c41iarprs tlit. ernl~ezzlemc~nt 
of tlits cae~tificntrs of dtbl~osit anti not the ~)rocwt ls  of tlw ccsrtiticatc. 
C. S., 4BOti. S. r.  h'hot~.. 749. 

1. I'leuh ill :~ l~nte inrnt .  being dilatory l)lens, a r e  not faroretl. S'. I.. ,Shot('. 
74:;. 

C: E \ i t l e ~ ~ c c .  (Of l~a r t i cu l a r  primes scc P:irticnlur Titles of ( ' r i~nes . )  

1. JYl~rre  a11 alibi is  set nl) as  a cleftwse on the tr ial  for  a murtl tr  the, 
I)urtleii of l)roc~f of t'stablisliing guilt I~eyorld a re:~soli:~ljle tl111111t 
doc% not shift, m ~ d  the eride11c.c~ t ( l~~( l i~ i : :  to tsstablisli the alibi is to 
I,? coiisitleretl l ~ y  the jury only ill dtiterniiriing n-lietlier the  S t t~ t t ,  
11:~s llroren guilt I~eyontl a rensonal~le doubt. R. c. ,!'hcfjiic'>l~l. : i i 4 .  

c IIc~nt'sa!/ T c s f i m o ~ ! ~  

1. I)efeudant was cllargtd with 11arinf feloniously set tire to a tlwe1liu::- 
Iiouse. ('. S., 4175. A d r l ~ c t y  Ii~suralice Commissioucr testified tliat 
the sheriff said tha t  tlefrntlant said he hat1 set  fire to tlir lionsc~. 
;11thoupl1 the witness's wittc.11 u ~ e m o r a ~ ~ d n m  ~ u a d e  a t  the t imc 
omitted auy r e f e r e ~ ~ c e  to tlie stutement. This testimony was uot ill 
co l . ro l~or i~t i (~n of the  sherift', who testified a t  the  trial. IIcld, the 
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testimony was  incompetent a s  hearsay,  i t  not heing in corroboration 
of, or tcwling to impeach the testimony of tlie sheriff. S. 1.. Rl~ct tz ,  
$26. 

i Expert und Opinion Evidc~tce  

1 .  A nonc'sl~ert witness is  com1)etent to testify f rom his observation of 
tlefend:~nt. whcn he had reasollable olrportunity to form a n  opinion 
I):rstxl thereon, a s  to the  sanity o r  insanity of tlefendant, and de- 
fendant 's  objections tha t  such nonesl~c'r t  testimony was  admitted 
against  hiui cannot be sustained. S. I . .  Sicfanoff. 34:% 

j Tfstimoiiy of .lccused 
1. A defenc1:uit in a criminal action \\-as made comlx!tc.nt to  testify in 

his own behalf by chapter 110, Public L a w  of 1881 (K. C. Code, 
l'iDS), and while the interpretations of thc  s ta tu te  require h is  
tt)stirnony to be scrutinized, i t  is  the  province of the  jury to de- 
termine f rom his d r m e a ~ i o r  and  the attending circ unlstances t h t ~  
weight which they will accord his testimony, and ;I charge of the  
court  tha t  "thc law grcsumes" tha t  he is ~ ~ a t n r a l l y  Inboring under 
the trml>lntion to testify to \\-hatover hv thinlts luay he necessary 
to  clciir l h l s r l f  ai~ci th:\t the  jury slrcjuld talrc intu consideration 
\vhat n c80nviction would mean to defendant,  etc., i s  hc ld  to impose 
a burdcll and cast a shadow u[~on his tc'stimolly greilter than tll? 
lu\v ~ c ~ q n i r c s  and to constitute rewrsihlc error.  S.  r. il'ilco.r, 691. 

2. I t  i s  cJrror for the  tr ial  court  to instrnct  the jury to  scrutinizr~ the  
tckstin~o~iy of n dt~feri(1ant testifying in his own behalf in :I criniin:~l 
~ n m e c n t i o l ~ ,  without thereafter iustructing tlicm t h ~ t  if t h ry  find 
the \vitlicss n-orthy of belief they should give a s  full rrcrlit to his 
tostimol~y a s  ally otlicr witness, notwi ths t ;~ndir~g his intcrtvt .  S. I . .  

11-ibex, 604. 

1 ('ot~fcsuio~rs 
1 .  A c .o~~f t~ss ic~n other\vise ~ o l u u t n r y  is  not rendertvl involuntnr)- and 

therefort, incompetent merely by the fact  t ha t  a t  tll? t ime the one 
nlaki~lg  the confession was  under arrest .  S. r .  Sicfciioff, 443. 

2. The comItcXtency of a confession i s  a mat ter  for the court. Ibid.  

i n  E E : L ' ; ~ C ~ I C C  und 12ccords ut Fornt.fr Ht'ai.iitgs 
1. The  jutlgment of a. rcmlrtl(.r's court must bc prawn 11)- the  records of 

the  caourt, ant1 i t s  rec'orcl may not I)e i~nlwachetl -~ollntrrally by 
11:lrol eridt2nce. N. 1' .  Sui'ris. 191. 

2 .  I n  :I criminal action the  admission in eridencc of'  a lea dings in a 
civil action is  error. 6.  2'. Kny, 736. 

1. I~i~p(,cic'hiiry, L'ontr.adicti~rg o r  Cowoboruting Witness 

I .  \Vlit)rc deftwdalit sets ul) an  alibi tha t  he was  with ;~no t l i r r  1)erson 
a t  anotllcr 111ace a t  the t ime tlie crinic~ \\-as comui l ted ,  testimony 
th:lt such o th t~ r  person was  scen near  the scx5ne of tllc crime sllortlg 
thcrcaftcr is  p ro lmly  atlmittetl for  the  ~turposc  of contratlicti~lg 
tlefcnilal~t's testimony constituting tlie alibi if the jury s l~ould  find 
tha t  it (lid so. S. 1.. B 1 1 ~ f l i C l d .  374. 

2. \Tliilc. :I 11:rrty will not 1 ) ~  allon-c~d to imlrtuch the c l~a rac t e r  of h is  
I I \ V I I  n i t n w s ,  he  ma)- s11o\v the fac ts  to be o t h e r ~ i s c  than a s  tcsti- 
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fied by his witness, and where in a l~rosecut io i~  in which intent 
is  a n  essential element, the Sta te  introduces a n  affidavit (IS defend- 
an t  showing a n  honest purpose and  good faith,  defendant 's  motion 
of nonsuit must be  allowed if the  Sta te  introduces no evidence 
of fraudulent intent a t  variance with the  affidavit. P. z;. Cfohoou. 
388. 

s Uocume?r t f l y  h'ridence 
1. I n  a prosecution for  embezzlement. testimony of the prosecuting wit- 

ness t ha t  he had examined account books in a foreign s ta te  and 
tha t  the books showed tha t  defendant was not entitled to the 
credits claimed, \vitliout identification of the  books or the  lrerson 
making tlie entries thereon by the  witness or the introduction of 
the  books in eridence, or evideuce tha t  the  entries had been made 
in due course of business, is held incompetent and i t s  admission 
constituted reversible er ror  and  was  in violation of defendant 's  
constitutional r ight  to  confront his accusers, which includes the 
right of cross-examination. Art. I, src. 11. S. T. U r w s e .  112. 

H Time of Trial. 
c X o t i o ? ~ s  f o r  Conti?iuu?lce 
1. A motion for a continuance is  addressed to the sound discretion of 

the  tr ial  court ,  and  i t s  ruling thereon is  not subject to r e v i e ~ r  on 
appeal, except in case of manifest abuse. S.  c. TT'hitficld, 696. 

2 .  Defendant in this prosecution for r a ~ e  was  assigned counst~l by the 
court. Two daxs  af ter  counsel had been assigned tlie rase was  
wiled fo r  tr ial ,  ant1 defendant 's  at torneys asked for u c,rntinuance 
in order to p re l~a re  his dcfei~se.  The motion wns refused and  tle- 
Sentlant esceljted. Tlie c:ontroversy reduced itself to a question 
of veracity between clefelidant and  tlie r~rosecut r i s ,  there being 
rio other witnesses to the crime. Held ,  u l ~ o n  the  facts,  i t  is  im- 
1)ossible to determine on appeal tha t  the refusal  of the mot io l~  for  
conti l~uance denied defendant his constitutional r ight of confronta- 
tion, and his exception to t he  refusal of the motion is  not sustained. 
I bid. 

3. Alq~ealing defendant was  charged in a recorder's war ran t  with being 
an  accessory af ter  the  fac t  and the other defendants with murder.  
About a month later a bill was  submitted to  the  grand jury charg- 
ing the  other defendants with murder,  and  during the  jury's  con- 
sideration of the bill the name of the appealing defendant was  
inserted therein, and the  bill charging all  the defeildants with 
murder  was returned "a t rue  bill" on Tuesday and defendants 
~rlacetl on tr ial  the following day. Appealing defendant made a 
m o t i c : ~ ~  for a continuance in order to prepare his case, and the 
nlotion was refused. H e l d ,  i t  cannot be determined a s  a mat ter  
of law f rom all the fac ts  t ha t  the refusal  of the motion for con- 
t inuance deprived defendant of his constitutional r ight of con- 
frontation,  and defendaat 's  esception is  not sustained. S. 2'. J o ~ r c s .  
812. 

I Trial. (Right  to jury tr ial  see J u r ~ . )  
g I ~ ~ s t r u c t i o n s .  (Relating t o  particular crimes see Particular Titles of 

Crimes. Duty to instruct  a s  to less degree of crime charged see h ~ r e -  
under I e.)  
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1. Defendant setting u p  a n  alibi i s  entitled to a n  instruction thereon 

without making a special request therefor. R. v. SI etfield, 374. 

2 .  The  c o r r ~ c t i o n  by the  court  of a n  inadvertent s ta temant  of the  testi- 
money in his charge to  the jury  with proper instructions will not be 
held for  r r ror .  d. v. Z)altoiz, SOT. 

3.  Wliere there is  ev~dence  tha t  immediately a f t e r  the  time the  crime 
\I a s  committed the dcfcntlant fled to other s ta tes  i t  i s  proper for t he  
Sta te  to conteud tha t  such flight was  a circumstance indicating 
guilt, and  the  court's statement of such contention d l 1  riot be held 
fo r  error,  the \ tatement of the  contention not  being a n  undertaking 
1)s the  court  t o  s ta te  t he  law of flight. S. v. B i t t znp ,  798. 

4. Uefend:int held uot entitled to requested instructions relating to 
innoctmt by-stander under evidence in this case. 8. ?;. Joncs,  812. 

5. While the  t r ia l  court  i s  110t required to give in exact language a 
requested instruction, 11e is  required to give in substauce every 
mater ia l  11:lrt of a requested i11stru;~tion upon a material  aspect of 
the  cnsr \v1iicah is supportetl by the t 4 d e u c e  and relied upon a t  the  
tr ial .  8. v. H ~ ~ l d c r s o ~ l ,  830. 

1. ('. S.. -1643, serves the  s ame  purpose in criminal l~rosecutions us C. S , 
367, selves in civil actions, and a motion for  judgment of nonsuit 
lmder C'. S., -164:3, must Ilc made a t  the  close of the  State 's  evidence 
in o lder  for  a motion tlwreunder xnacle a t  the vlow of all  the  e l i -  
denrr  to he considered. A'. u. 3 orris, 191. 

2 .  Where the  uncontraclicted cvideuce. if accepted a s  tl.ue, establishes 
defentlant's quilt. the  court  may instruct  the  j u r j  to find tlie de- 
fendant guilty if they believe the  evidence begontl a reasonable 
doubt, but in crimes in \\hic11 intent i s  a n  i ~ ~ g r e d i e n t  the c lues t~ol~ 
of interlt is  ordinarily for  the  jury. l h d .  

1 Co~l r i e t i o i~  of Less Utyrcc of Crime 
1. Eviclel~ce held sufficient to su1~lw)rt verdict of s imp e assaul t  and  

r r fusa l  to submit question in 1)rosecution fo r  graver offense held 
error.  S. c. Let,  472. 

2. TVllerr i t  is  permissible under the bill of indictment tt, convict a de- 
fendant  of a less degree of the  same crime, and there i s  evidence to 
supl)ort a milder verdict, defendant is  entitled to 11ar.e the different 
v i e w  arising on tlie evidence presented to tht. jury under a proptLr 
charge, and  where there  a r e  three cleprws of the  d m e ,  error ill 
fai l ing to submit the  question of guilt of the smallrst  degree of 
t l ~ c  crime is not cured 11y a verdict convicting de fenda~ l t  of tilt, 
grtbatest  degree of the  offense charged. ( 2 .  S., 46-10. S. c. Kcatoll. 
fiS2. 

J Motion for  Se\v  Trial .  
b 1'0, l)isq~talificcrtio,r or Prcjutlicc of Juror 

1. After EI jnry has  I w n  regularly selecttd aud eml~ : ln~~ l r t l  ill a rase  
m~cl lins rvturnetl i t s  verdict, :I mot io~l  to set asitle t le vertlirt nncl 
for  a ilew t r ia l  for  later discovery tha t  one of the  jurors w;ls 
~rc'jutlirecl :~ga ius t  d r f r n d a ~ l t ,  is i l t l t l r~~se t l  to the sound discretion 
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of the  tr ial  court ,  and  the  court's refu ia l  to grant  the motion is  
not appealable in the  absence of ahuse. S. 1.. Shrflfld.  374. 

K Judgment and Sentence. 

g S r r r s t  of Judyme?tt  

1. A judgment in a criminal prosrcntion may be alre<tetl  on mot i r~n 
tlulj made nhen ,  and  only ~vlien,  some f a t a l  e r ror  or defect allIlcsnr\ 
on the  fncc of t he  record. S. 1. Bi t t~ugs .  798. 

L Appeal in Criminal Cases. 

a Prosecutio~z of Appeals Ciider Rtil ts  of Court irr Cr'cl1crtrl 

1. Wliere tlefenduiit, conricted of a capital  fclony, fails  to mahe o ~ i t  
and w r ~ e  his st:ltement of ca fe  on  nppeal within the timi. :1lloned. 
his r ight to clo so is  lo\t. and the  appeal nil1 bc d i s m i s w l  ul)on 
moticln of the  Attorney-General n l i r r e  no er ror  appearc 011 t l ~ c  f a t e  
of the lecoril ~ r o l w r .  S. t' Brolcii. 747. 

1. Ap~~l i ca t ion  for order allon inq tlefentlant to alrlwal ill forma poupt r is  
held iru~xovidently entered under ;tuthorit) of Pum'll I .  .lIoorc>. 3 4  
N. C ,  661. S. c. Ftire l l ,  738. 

1. On appeal the  indictnient is  a ilrciwtlry par t  of the  recortl p r o l ~ r r  
in criminal cases, ant1 a statement in the record simetl  I I ~  tlic 
solicitor and d e f ~ ~ n d a n t ' s  cwlinsel tliat tlic indictment hail tlira1)- 
l:iLarcd f rom the papers but tliat a proper intlictment was  in tlicb 
record a t  t he  t ime of tr ial  c : ~ n i ~ o t  supply the  tleficieticy, i t  hein:: 
Iiecessnry tha t  defendant :ipl,ly to the  Superior Court for a n  ortlrr 
t ha t  a copy be su1)plitd if t h r  indictment is  lost. 8. r.  Ctrrric'. .XlX. 

2. .4ssignments of er ror  should include the  e s c e ~ ~ t i o n s  on \vliith tlitsy 
a r e  founded, and i t  is not sufiicicnt if they merely refer to the  
escel~t ions  a s  tliry al>pe:Ir in the  case on allpeal. Ibid.  

3. \There stateniixnt of case 1111 appeal is  iiot p re~mred  in accortla~icr 
with tlir rules. hut the case is  remanded for  er ror  of the jndqmrnt 
in imposing s e n t ~ n c e .  ~11011 iml~osi t i i~n of pl'oller judgment l ~ y  the 
t r ia l  court the d t~ fen t lm~t s  mtly ~ g a i i ~  ap~ lea l ,  but a p ro l~e r  statenieilt 
of case on appeal must then bc ~~repa rcc l  in accor(1ancc. with the  
rules in order for tlwir escegi i i~ns  to he considered I I I N I I I  s u ~ ~ l i  
subsequent appeal. S. 7'. Kelly, 660. 

4. Where defendant dul) serves his s h t r m e n t  of c a w  on a lq~ca l  the  
service by the solicitor of e x c e ~ ~ t i o n s  and  objections tlieieto : ~ f t c r  
the  espiration of ten days renders the service of sucli escc l~t ions  
autl objections nuantory in the  absence of a n  e ~ t e n s i o n  of timc o r  
waivcr. C. S., 613, and  defendant 's  statement lrecomes the  state- 
ment of case on appeal. A'. r .  Ra!!, 736. 

5. TThere there is  a colltrorersy a s  to whether excegtions to defendant's 
statement of case on appeal were served within the time fixed o r  
allowed, or service \ ~ i t h i n  sucli t ime na i r ed .  i t  is  the duty of thc~ 
tr ial  court to find the  facts,  hear  ~not ious  and enter a p p r o ~ ~ r i n t e  
orders. Ibid. 
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6. Where defend:int fails  to make out ant1 serve stattcurnt of case (111 

al) l~eal within the  t ime allowed, his r ight to (lo SI is  lost all11 the  
:lppt'al will be dismisseci. 6. c. Hrolr.??, 747. 

7. Assigrimrnts of er ror  must Oe haset1 upon cxce1)tiotis tluly talrrn ill 
:11)t t h e  (luring the t r ia l  ant1 be discussed in al)lel lant 's  bricf i n  
order for tl~t,iu to lrr consitlerecl on i1l)yt~al. i ~ n ( l  thtmse r tqui rcmi~nt  s 
a r e  statutory,  C'. S., 643, as well a s  m:ladatory untlcr the  dec i s io~~s .  
nntl wh t~ re  tllc : ls~igilments of er ror  :Ire not prol r :~ ly  based nlrolk 
t.sccl~'tio~ls al)tly rntercd th r  care  may be dismissed upon moticr~l 
of the Attorl~t~y-(:t.nt,ri~l, hut in the 1)rrsent n1)l)eul tlie :~ssigiimel~tr  
or' error ,  a l t l ~ c ~ n g l ~  not l)rol)e~'ly preseiitrcl, a r e  w ~ ~ s i d e r e d  l)cc2;lnst~ 
thr. lift) of the i ~ ~ ~ ~ ~ r l l i i n t  is  involvetl. :ml a r e  fonl~t l  to be witllont 
n ~ r r i t .  S. I.. Bitfiicyr;, 798. 

S. Esc t .p t i c~~~s  to the t r i ; ~ l  court 's  stiitemcnt of the ccintention of 111:. 
S ta te  must 11e t~rought  to t11v c.ourt's f~ t t rn t ion  by tl('fent1ant in :il)t 
t ime for c~~rr tvTion or tlie cscoptions will he t letmtd nxivetl. Ibid.  

e Rcviczo 
1. Esclusion of trstiiuony is not cured 1)s admission of testimony of 

u t~o the r  w i t n t w  to snnle act  11one 1111 tlil'fcrc'nt oct.;1sion. X. 1 ' .  

Dickey. 417. 

2. Wliere tlt~fendant on tr ial  for  homicide is gulity of inanslaughter 
on liis I I I Y ~ I  s tn temt~nt ,  e r ror ,  if tiny coti~mitted 1111 the  tr ial  is cnrotl 
or rrntlt 'rc~l hnrlulrss by thc ,jury's verdict of guilt;- of nii~il-  
slaughter. 8. r . ,  Iif~cto', 482. 

2. I n  ilbsenqe of requrst  for  finiling of facts it will Iw p r t w ~ m r d  tha t  
ortler is s u l ) ~ o r t r d  by 1)rolwr fintlings. S. 1'. U I I ~ ~ O I L ,  507. 

4. Wllrrt, tlefrntlnnt has  testifityl to conwrsatioils  lie had with deceastLtl 
some time l ~ r i u r  to tlie fa ta l  shooting, the ;ldmission of t e s t i r r ~ o ~ ~ j .  
of tleclur:~tions m;lde by deceased r t ~ h t i n ~ .  to t he  same conr-crs;~- 
tions will not be held 1)rejutlicinl. Ilrid. 

5.  The inntlrertent admission of incompctc'nt evidence nh ich  does uot in 
any  view l~re judice  clcfet~dant will not 11e hcld sufficient ground for 
a new trial .  Ibid.  

6. Jutlgnient entered under erroneous belief t h a t  court had no discrcs- 
tion to impose smaller sentence is  set  aside ant1 the  case remnndptl 
for  iml)osition within sound discretion of court. :T. z'. K c l l ~ .  660. 

7. 111 tlir a l~s t~nce  of a clear showing of error a n  excelltion tuust he over- 
ruled on appeal. S .  ?;. TT7hitfic7d, 696. 

8. The  jury's  verdict on controverted issues of fac t  in this prost~cution 
for  murder  i s  upheld, there being no error in the t r ia l  of the  cnnst5 
or in the charge of the  t r ia l  court  to the jury. R. c. 8'ockctf. 73.3. 

9. S o  alrpeal lies f rom the  discretionary ruling of the tr ial  court clcny- 
ing a motion for a new t r ia l  for  newly discovered evidenc.e, ;~ i i ( l  
especially is  this t rue  of il motion therefor in :I criminal : ~ c t i o l ~  
a t  the  nes t  succeeding term of the Superior Court a f t e r  nffirnii~l~cc~ 
of the  judgment by the  S u l ~ r r ~ n e  Court, since iuoiions for  :I 11(.\v 
tr ial  for  newly tliscoverrtl evidence in criminal c a w s  may trot 
made ill the Supreme Court. S. 1..  Fer~x'll. 738. 
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Damn yes. 
F Measure of Damages. 

a I~ l ju r i ee  to the  Persorl 
1. Ail instruction on the  question of fu ture  damages wl~ ich  plaintift' 

might recover for  personal in jury  which fails  to lirnit the r e c w w y  
~ I I  the present cash value of such fu tu re  losses 1s held for  re- 
versible error,  a sum in cash being of greater value than the  same 
sum payable i n  the  fu ture ,  and the  instruction complained of being 
calculated to appreciably augment the recovery. Lamorat I ; .  IJospital, 
111. 

H Pleading. Evidence and Assessment. 
1) Evide)?cc of Damage 

I .  011 the  issue of damages resulting to plaintiff f rom the  temporary loss 
of i ts  bridge a s  a result of defendant's wrongful destruction of the 
bridge, plaintiff introduced evidence tha t  t he  bridge afforded tlie 
only means by which plaintiff could haul  i t s  lumber f rom the land 
and introduced testimony of tlie amount of lumber usually liauletl 
per day,  the number of clays necessary to reconstruct the bridge, i t s  
profit per t1ious:lnd feet, :tnd tha t  i t  could not get all the l u m b ~ r  
out within the t ime l imits set  in i t s  contracts. The court  excluded 
evidence offered by defendant in rebuttal  t ha t  a f ter  plaintid rc- 
ctrlistructed tlie bridge, i t  s t o ~ ~ y e d  cutt ing timber several moi i t l~s  
prior to taking u p  i ts  t r a m  road, and tha t  plaintiff, therefore, had 
ol)purtunity to haul  al l  i t s  lumber. Hcld,  tlie rsc lus io i~  of the 
evidcjnce co~isti tuted lrrejudicial error,  and deftmlant is  given ir ne\v 
t r ia l  upon tlic i ssuw involving tlie darnage sustainecl by reasoil 
c,f the t e m p o r o ~ y  loss of the means for tr i lnsl~nrting the l~unl)t>r.  
L ~ t ~ b r r  Co. 2.. I ' o ~ t i c ~  CO., 51.5. 

Dead Bodies. 
d Rights and  Duties of Ilelatives in liespect Thereto. 

( 1  Right to I'oesessio?z 
1, A wife has  a riglit paramount to all other persons for  the  possession 

of lier deceastl(l Iiusbaiid's body, >inti \vl~ere an  undertaker,  over the 
 rotest st of tlie wife, liolds tlie dead body of tlie husband and thr re-  
af ter  embalms the same \vitliout the consei~t or alq)rov;ll of tilt, 

Jvife, and U ~ K I I I  demand of the wife, refuses to deliver the botly 
unti l  fees for  l)ersonr~l services and embalming a r e  l)aid, the \viftb 
may recover l~uii i t ive damages for such tletentiou. U o ~ p a r t c  r .  
b 'u ) rc '~~z l  Homc. 652. 

B Liabilities for Jluti lat ion or Detention. 

c U c t e ~ t t l o ~ l  oJ Ueud Bodies 
1. The arbi t ra ly  withholding of the dead  bod^ of her liurbantl f rom a 

\\idow, a s  security for  chaiges for  persolla1 service5 rendered 1)) 
nn undertaker aucl fees for embalming the Ixxly, is all u l ~ l a n f u l  
act. Bonapnrte u.  Furieral Homc, 6.52. 

Deceit see Fraud.  

Lkclaratory .Jutlgment Act see Actions B g. 



1. 1)c.lirel.y of a dtwl is esstxlltial to i t s  validity, it beill:: ncvcssary t h a t  
the  grantor should 11art with possession : ~ n d  rontrol of t he  i ~ i s t r w  
meut with thc intciit of  giving effect to i t .  Btcrto~r c. I1ctrt.c'. 99. 

3. I k l i ~ e r y  of a d ~ c d  i s  csseiitial to  i t s  rulidity,  nnd ~ r -h r r e  t he  plead- 
i r ~ z s  :~n( l  t ' r i( lc~nct~ raise the  qucstion of dc l i r r ry ,  thcb court's refusal 
to snl)init a11 issuc l l i c r c~~ i l  c3ntitles nl)l~ell:uit to n nth\\- t r ial .  Fcrgrr- 
soi l  1.. I.'c',y/ltsoil, 4S9. 

2. Plaintiff's. the purcllnscrs of lots in ;I tlvre1ol)ment 11). derds contain- 
i i ~ g  ctartaili iwtr i r t ions ,  brought art ion ngxinst c!cfe~idant. a n  on.11cr 
of nilother lot in tlir dc~eloymei i t .  to c~i jo in  dct'c~ntlant from viola- 
ting the  restrirtir-e corennnt in his tlrtstl by huiltlin: n filling s t :~ t ioa  
oil his lot. I)efencl:~nt filed answer  :rlltxgin:: tha t  plaintift's. ~ ~ r i o r  
to tlie t imc he purc.liased tlie lot, l ~ d  agreed rerball:; l o  permit  hini 
to  construct a filling s t :~ t ion  oil the lot if he I~tru::.lit smnc, t ha t  ill 
relinncc (111 their  agrcemeLiit he  liatl ~ ~ n r c l i a s e d  thix lot. :l~lcl ha11 l ~ i ~ i d  
the ~mrcl iasc  priccs :~ncl li:~tl exl~encled funds  for tllc. cwnstruc.tio~~ 
of tlie filling statiou. with knor l rdge  of plaintiffs, and tha t  plain- 
tiffs wore tllcsrel)y estor~l~c~tl  f rom n l n i n t a i ~ i i ~ ~ g  t11~ir art ion to enforce 
the restrictions. I i ( ~ l t 1 ,  thcx issues ~ r l :~ t in :  t o  the esto11l)el plendetl 
shoultl l1:rrc lh(w sulmiitted to t he  jur$, :md jndgnltwt on tlie ad- 
missions in tlir l)lc:~tli~rgs laermann~t ly  restraining ~l r~f i~l i i lant  from 
tsrec3ting tli(% fillilig station is lield erroncons. IDid .  
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a f t e r  tlie grantor in the timber clertl convc~yecl the fee to :mother 
subject to the  rights of the  grantee in the  timber tleed. Held. 
~ m d e r  Batcman 6. L r c m h c r  Co.. 124 S. (' . 24\, the l ight nri3ing 
upon the  exercise of the oytion inures to the I~enefit of the onne r  
of tlie fee a t  the  t ime the  optloll is sought to Ijc e \ c r t i w l ,  and  the, 
riglit under the option call he acquired only 111 notice and l ~ a y r n c i ~ t  
to the then on-lier of tllr fee. P a r r  L Pai so~ts.  44'3 

Dewent  i ~ n d  1)istrihutioii-Actiol~ to t l e t c~n~ i l i e  heirs ant1 d i q t ~  il,ute c3it;ttc w r  
Executors and  Admiriistrntorr E' (1. 

Divorce. 
A G r o ~ ~ n t l s  for Di7 orce 

I .  (';ruse of action need not h a r e  existed for s ix  months in nc.tion for  
clirorce hy  either party on grountl of two years sep;~riltion. S n z i t l t -  
dcul 1-. S?nit l~drol,  397. 

'2. Eitl irr  par ty  may bring :lctiou for  tlirorcv 011 wountls of t v o  years 
separntion. and judgmeut t ha t  11lnintiff was  not entitled to relic3f 
because lie liad m:irriecl ckfrntlaiit under threa t  of prosecutic~n for 
wtluctiori and was  thus  a t t eml~ t ing  to tlcfrat l ~ c r  r ights in his estirte 
i s  lrc'ld erroneous. Lojty ?.. Lolty, 706. 

F Custcdy and Sul~por t  of JIillor ('11iltlre11 

1. Upon the  institution of a n  i~ct iou  for  divorce f rom hrd : ~ n d  I~o ;~ r t l  
t h e  court ncquirts  juristfiction of the ~ n i n o r  ~.liil(lreli of the ~al'ti'c: 
\\-llicli is riot divested by a consent jutlgninit (111 the  issue of tlirorcv 
t t~~terecl  ill the (.anst, wit11 the alll)~'or;\l of thc court ,  c~s]~cc.ially 
where such conwnt  jutlg'rnellt exllr twly ljroritles tha t  c'ither 1);irty 
niiglit tllercaafter innlie n motiou in t!ie c'ause for  the cnstr~tly of the* 
c~hiltlren, the cx~urt  l iaring tlie power ill an  action for clivorccy, tjitllcr 
; ~ l ~ s o l u t e  or f rom 11t.d n ~ l d  bo:~rd, before or a f t e r  1in:il jutlxment. 
to e11tc.r orders respectill:. the  care  i111c1 c11sto~1y of t 1 1 ~  chil(1rt~11. 
('. S.. 1664. ! Z ' ~ I ~ I ,  1). T y n e r ,  776. 
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termined the  claim of thv wifr  :~gnin.;t the 1iucl)and for  tllc niainte- 
nance of thc children, and to  the  court's findinq tha t  tlie a i f r  was  
:ible to ~ r o v i t l e  for  the children a t  such timei: a.: they might viqlt 
her. I)cc*o~iic~ imrn:~terial n l i r r e  the c40urt an-arils thc, cn\totlv of tlie 
t h i l t l r c ~ ~  to the 11usl);lntl. T ! j ~ ~ c r  1' l ' ! l i r c ~ ,  776. 

2 .  Tlic court's findings ~1x111 a motion fo r  the  c.ustody o!ttlir. minor c l~i l -  
tlreri in a n  : I ( < ~ ~ ~ I I I  fur  divorce f rom bet1 ant1 I~oarcl t l i i~ t  the 1 1 n s b a ~ l  
\\'as n fit, su i t :~ l ) l t~  aiid 1)roper person for  the  care and custody of 
t l ~ v  clliltlrtw wid Iris fincli~ig t h a t  it \\-as to the  best interest  of the  
d ~ i l t l l w ~  tha t  Ire IN, givc.11 their  custody, ant1 his f:iiliire to find t h a t  
tht, wife \\'as a fit, suit:ible :11i(1 ~ ) r o ~ ~ e r  person for  tliclir custody. 
\\'ill not be disturbed on alipcal where such fin!lings a r e  based n l ~ o n  
co~~f i ic t ing  c~vidt~ncr,  tlir. fin(lings of tho ccmrt, w11c.n supported by 
e v i d o ~ ~ c ~ .  bc>i~ig c i ~ ~ i i ~ l ~ ~ s i v ~ .  I b i d .  

"Domicile" set, Wills D a 1 
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I)eloiiging to tllr esttttr tc~  first t~s l laus t  t he  security upon ~ j ro l~e r ty  
:tgwilist which the junior lielior has 11o c1ni111, the  widow's tlower 
having been allottctl in t he  1;111ds I i a r i i~g  a single eliculilbrniice :111tl 

she har ing t ~ i i j o i ~ l t ~ l  the senior l i e ~ ~ o r  f rom sellillg the IJrolJerty 
ill \vliich licr tlower w;ls zillottetl escellt ;IS a dc~,~ric,r. rca.vorf. Sfok( ' s  
'c. Stokes, 108. 

2. The widow has  110 right to select the lands to consti tute hcr tlo\~c%r, 
the conirni~sioilc.w beiiig required hy s ta tu te  to equally 1)rotect the‘ 
interest  of the  heirs and widon-, mid the right of dower I)ctiiig 
statutory,  nntl t h r r e  1)eing 110 statutory 1)rorisioii colif'errilig sue11 
right (111 the widow, (1. S.. 4100, provitling tha t  tht' c c ~ ~ ~ i m i s s i o ~ i t ~ r s  
11ec.d I I O ~  select the clv;ellil~g-house if the \~it lo\v requests otlier\viscs. 
lwiug merely to aft'ord relief from the  otherwise m;lncl:itory duty 
of the  com~uis.sioners to select tlie dwelling-house, and ~ i o t  confer- 
r ing the  right of selection on tlie widow. C. S . ,  4104, 410:. lb id .  

Ense~ueli ts-hrisi i~g out of rtlstrictire c~)venaii ts  in tlerds. set: 1)evcls :111tl 
(lonveyances (I g. 

IL Con~p l t r i~~f  
1. Pliiintifi brought action ill ejectment iillegiiig tha t  lie \vns olie of n 

clilss for whose I~enefit ;ill industrial  school was  cre;tttlrl 1)y the 
(:t,nc~xl Assembly, tha t  ct'rtain lands were conveyed t ~ )  the school 
in fee ant1 used by i t  u i ~ t i l  i t  ceased to function when 110 trustrcss 
\\.cLre elected to succeed the originnl trustees, t ha t  l)lailititY was 
clualificd to 11e n studtmt a t  the school and  desirous of ol)tni~ling 
the i l istructio~i formerly available at the  school, niid tlit, tlc~f'eiitl- 
; ~ i i t s  \\-cXrt. j l i  \vrorigful possession of the  property. The scliool was  
11ut matle a par ty  to the action. Hcltl, defendant 's  de~nurrc 'r  was  
l~roper ly  sust:~ined, i t  k i n g  nwessary  in ejectment fo r  plni~it if i  to 
;illege a n d  prore  title to the ~ r o p e r t y ,  and he inay ]lot r1*1!. 111)o11 
\veakiit~ss of cl t~fei~tlal~t 's  title. Cal'soil v. Jvrrki~r.~.  473. 

d dppecll a1111 K c ~ i c ~ c  
1. Irregulari ty in rlcctioll 1111ld not l~rejudicinl  on whole recortl ant1 

r t w ~ l t  of election is  not disturbed on nl)peal. l-'o~,c'.sfe~. c. Sortl~ 
117illieubo~~0. 347. 



INDEX. 

Electricity. 

A Duties and Liabilities in Respect Thereto. 
(1 Irc Getieral 

1. The  seller of an elcxctric alrl?liance may not be held liable for  a n  in- 
jury causetl hy a short  circnit in the appliance ill i t s  later u se  
when the seller is utot c.h:~rged with the duty o f  inspecting and main- 
t~~inin::  the  cv[uipmrl~t. Hrctd!~ 2;. Oil ('o.. 596. 

Embezzlement. 

A I<lt~meiits of the Crime. 

n I n t m t  
1. Tlir mere ronverting or a l~propr ia t ing  the prol~er ty  of another t o  

o m ' s  own use i s  not sufficient to constitute the  c r i rw  of embezzle- 
intmt. f r : ~ n d u l e ~ i t  intent in the  act  of such conversiou ol. appropria- 
ti011 Ireiilg a n  esseliti:~l element of the  offfsnse. ('. S.. 1 2 6 s .  S. 1;. 

C'ohoo~?, 3% 

I3 Prosc.cution and  P ~ ~ n i s l m i e n t .  
a I n d i c ~ t m f ~  t 

1. 111 a 11rosccutioi1 for  e n ~ h w z l ~ m r n t  the failure of 11ro ~f of cmbezzle- 
rnt>nt of the whole  sun^ chargfd  in t h t ~  bill c~f i i~tl ictmcut does not 
cwl~stitute ;I fa ta l  variance between allegation a n 1  l~roof where 
tllcre is  11roof of cmbezzlemmt of a sum lc3ss than t11:lt c l~ :~ rged  in 
the, i t~dic t ine i~t .  ('. S., 4620. S. C. L)ula .  745. 

c Ec'idcrrcc 
1. Admission of te~t imoi iy  r e l ; ~ t i i ~ g  to ul~idel~tif iet l  records \vl~ic.h wpre 

not i i i t~odncetl  i n  evic1tmc.t~. nor  ~)?l ,sr~ii  mtiliing c~ntries idcwtified, 
held error.  A'. L'. Ul,cec?, DL'. 

2 .  111 a prosecution for  eml~ezzlcment the, ntliuissioil i11 evideiice over 
t le fe l idn~~t ' s  olrjection of l~lentlings in ciri l  actions against  tlefendant, 
i~~volvin:: tht> f u l ~ d s  he is ;~lleged to have ~mbrzz l ed ,  is  erroneous. 
C'. S., 333. S. 2;. I<a.t/, 736. 

3 .  Heltl ill this prosec.atiol~ for  e i ~ ~ l ~ t ~ z z l t ~ i i ~ t ~ ~ ~ t  : i~onsn i t  sl~~,ult l  1iar.e lwen 
g r m t t d ,  t11el.e beill:: IIO ori t lei~ce of f r : ~ u d u l e ~ ~ t  illtent S. r .  Cohoon. 
38s. 

4. 111 ;I ]~rosecut io i~  for rmbrzzlrment evidence tha t  defendant had set- 
tletl with tllv prosecuti l~g n-itness 1)s l t a j x w ~ l t  to another is  lrroperly 
t~sclutletl in the  a1)seuce of evitlencc> tha t  suc:h other 1)erson was the 
:r,cc'~tt for the prosecuting witnesq. or tha t  the  prosrcuting witness 
11;rd :tutliorizetl or ratified sc t t len~cnt  ill this mamlc~l,  t l ~ c  excluded 
t~vidol~cc~ Iwil~g inec~ml~eto~i t  to show \vnnt of fraudulent intent,  o r  
ft)r :iny o ther  l)uqrosr. S. 1'. L ) u l a ,  745. 

I.:qnitg-JIarslinIli~~g assets see Nnrs l ia l l i i~g:  1:rchr's w e  C'a icellation and  
Itescission of I ~ ~ s t r u m e n t s  H c :  ~ ~ l n n d t ~ m u s  w e  JInntlamus. 

I:sto~q,cl. 

I3 I:!- Rc.c.ort1. ( ( ) l~er ;~t ior l  of ju t lgn~rnts  ns 1 ~ 1 r  to xnl rse t lu~i~t  action see 
Jut lgs i ic~~ts  I..) 

tr ( ' ~ ~ c c t i o ~ r  crtrd Opc't~r t i o ) ~  it! Uc~to-(17 
1. (':rvcwtors l i(~ld estopl~cd 11y incollsistellt ~Iositioll fornlt,rl!. take11 ill 

t l ~ e i r  lwtitioli for 11:1rtitioll. 1 1 1  1.c I17ill of . 4 r tw t t ,  234. 
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Esto~~pel-con tilt ued. 
C Equitable Estopl~el.  (Of insurer see Insurance K :  stcickholders estoly)t'cl 

to deny existence of I~ank ing  corl)oration set. Ranks  and Iiankin:: 
H a 1.)  

u In Generul 

1. Owners of dominant tenements may be estoplml from nsserting ease- 
ments over servient tenement where o n n e r  of srrvient tenement 
has  espended money in reliance upon verbal release of rzlarlnent. 
V o o r e  ti. Shore, 699. 

2 .  Acts of plaintiff held not to have resulted ill loss to adverse claim- 
ants ,  and  plaintiff was  not estopped. 7'ertilc Corp. v. Hood. 7S2. 

Evidence. ( I n  lxlrticular actions see Par t icular  Titles of Actions. l 
D Relevancy, Xater ia l i ty  and  Competency i i ~  (ieneral. 

1. Defendant's intestate made two separa te  contracts nit11 the holders 
of stock in a corporation to  purchase their  iespective holdings. In  
a n  action by one of the  stockholders to recoTer on the  contrnct of 
sale the other testified tha t  h e  had no claim against  the t%tate oil 
his contract. Held,  the  n i tnes s  was  not interestrd in the  event, 
and  his testimony a s  to transaction betwee11 decedent ant1 l)laintift' 
a s  to t he  contract of sale of l~laintiff 's  stock was  compett~nt.  ('. S., 
1793. 1I '~ t~borne  1.. ,llclluha)z, 30. 

1. The issue involved in this action was  whether intestate hnd made 
advancements to his daughtels during his lifetime. A check made 
1)ayable to oiie of the daughters and signed by intestate n a s  intro- 
duced in evidence. The daughter 's  husband n a s  permitted to testify 
over objection t h a t  the  check was  given his wiie a s  n weddiu:: 
Inesent. The clerk had found tha t  tlie personalty was  sufficieilt to  
cover a11 alleged advancements. There was  no evidenc? tha t  there 
mere any children of the  marriage of intestate's daughter and the  
witness. Held, the husb:~nd's testimoliy was  c o m ~ ~ e t e n t ,  h r  liavii~:: 
no interest  in the  event of tlie action. C. S., 179.5. r 7 a ~ t ~ ~ o l /  c ,  G I Y Y ' I ~ ,  
YO. 

3. The issue involved in  this action \vas ~ h e t l i e r  intestate llad riiade 
advancemtats  during his lifetime to his daughters. A check rntttle 
1)aybale to one of the daughters and signed by intestate was  intro- 
duced in evidence, and  the  other daughter was  permitted to testify 
over objection tha t  tlie check in question was  given her sister as a 
wedding present. Held,  t he  evidence was  coml)etent, the transuction 
testified to not being between the witness and  the  deceased, but 
between the witness's sister  and deceased f t~ the r .  C. S., 1795. 1 1 , i t l .  

c Facts i l l  Issue or R e l e ~ a ) t t  t o  I ssue  
1. Testiluony of a declaration of deceased against  his interest  in respect 

to the bonds in su i t  \vhich were in t he  possession of one of the 
l i t igants was  objected to on the ground t h a t  the bonds r e r e  not 
identitiecl. I t  ~ l ~ ~ r e a r e d  tha t  the only bonds in liosseosicin of the  
litigant were the bonds in suit ,  and the objection iz not sus tn i~~ecl .  
Dail C. Hcv th ,  433. 
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EsecLutors and Administrators. 

C Control a n d  Manngement of Estate.  

b Businrss and  Co~t t rac ts  of Dwcascd 

1. Evidence tha t  intestate had c30ntracted to 1)urchaqe certain stock 
lirltl sufficient for  jury,  and es ta te  n a s  liable for  purchase price 
upon jury's verdict. TT7inbo~~nc 1.. J l cVahn~ i .  30. 

c Control otzd Jlanagcnacnt bf/ Erecu to r  07- ..idministrator 
1. Ordinarily i t  ic: the  duty  of a n  esecutor o r  administrator to cdletT 

t h ~  asst'ts of the  estate and disburse the funds  promptly, and he  
malies lomls or advances money of the  es ta te  a t  hi3 peril and the  
peril of his bondsman, but where there is  no fraudulent purpose 
o r  corrupt intent in making such adrancements he may not br licltl 
c r i m i n a l l ~  l ial~le.  S.  t. Cohoo11. 388. 

r) Allonnnce ant1 Payment of Claims. (Right  to recover on q~ttr~!tri?n 
meritit for llersonal services in action on allege11 contract to convc3y 
see Wills I3 b.) 

1. A witlow. c s w u t r i s  of her  husband's pstate, institutrtl slxvi:ll 11ro- 
c~rrdii:gs against t h ~  other heirs and distribute(~s of tlit\ P S ~ R ~ P  to 
recovc,r f rom thc estnte the proceeds of sale of lands formc'rlj- lieltl 
by the  widow and husband by entireties, t he  l~rocreds  of sale heinr 
in the husl):~ntl 's possession a t  the (late of his tleath. and the‘ witlow 
c~ltiinling tha t  the right of su rv i ro r sh i l~  attached to the furitls. Jutlg- 

and  the jutlgn~ent s t i l~ula t r t l  tha t  the sale of assets \v;rs ~ i o t  ~ ~ t ~ c c ~ s -  
sary  to 1)ay the claim. Ht'ld, the proceetls of tlrt. sale can]? into 
htlr ljantls a s  esecut r i s  a s  trustec, for  1:tlrself a s  tlie r ichtful  
lwncfit4:1r~. ant1 n-err sufficient to fur l i i s l~  the  Ir;~sis for a crt'ditor's 
c.li~irn : ~ n d  an  action in assumpsit. ant1 su1:rnission of the issnrs in 
the  nction iirilicatetl tha t  she bad elected to Ilring lirr nc'titln in 
i11d?7iitcitrts onstt.rlipsit for  moncy hat1 and reccirrtl. :11itl tlitl jutlg- 
mrn t  ( .oi~sti tntt~tl  ;I pen?ral cltlirn against  tlic estate for 1):1ynit.lit 
i ~ f  n.hicll she n-ns c>ntitled to insti tute tlic l)roccedi~igs to sell In~rtl 
to make assets. :I t.c.st~ti qnc trust  l i ;~ving the right,  in his c~l(~ction. 
to ]lrocrtxtl npuiast the trustee l~rrsonal ly  ra ther  tllnn srek to t r ; ic~ '  
the funds.  Pltrcc 1.. I'ltrcc. 676. 

f IJi.ioritics a n d  L i c n ~  

1. The  s t a tu to r j  1ial)iIitj- o11 bank stock doe,< not constitutc :I ljriorit) 
for ]myment out of the assets of the estate of a (lecensetl stock- 
holder. C. $ .  219(:1). c. s.. !):% J3ood t. Urrt'dcii. , X G .  

2. An executor may 110t r rs t ra in  tlie foreclosure of :r dretl of t rus t  
esecutetl by his testator 1113or to his death  ulmn tlie esecutor 's  
petition for sale of tlie lnntls to make assets. when by thc~ terms 
of the  deed of t ru s t  t l i ~  trustce is autliorizeil to advertise and sc511 
the Innds, t he  right of the trustee to sell the  lands being con- 
tractual .  :1nd the sale 11y thc trustee bring subject to tlie provisions 
of c h l ~ t r r  273, Pulrlic ~ . R \ Y S  of 1933. -1Iillo z'. Shorc. 732. 
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Executors ant1 Admi~~istrators-conti,ruf,d. 

F: Sale of Land to  Make Assets. 
tr I t f . ~ i ~ f l c i c ~ ) i ~ ! j  of Pcr8011alty 

1. Where in a proceeding for  sale of laud for  parti t ion the  judgmeut 
proridcs t h t  t he  claim of o ~ ~ t ,  of tlie l ~ a r t i e s  for sunla pnid ~ I I  

indel>tedness of the estate should not be paid out I f  the  ~~roccecls  of 
hale u~i le*s  the lwrsonal propert3 of deceased d c ~ i s o r  should be 
insufficierit, nn exception by petitioners on tlie ground tha t  there 
llnd bee11 no adjudication of tlie sufhciericy of tllc ]~e r ionn l  l~roper t )  
will not be hust:~ined. h'ccrtoib 1.. Rodqcru, 11.7. 

3. A judgment against  nn estate ~ I I  a gc'~lcral cl ;~iul  ir conclusive :IS to 
the  amount  of t h ~  claim. but tlie xdjuilic;~tion tli:\t tlic l~ersonal ty  
is  suf l ic i~ut  to pay same and tha t  i t  is  ~ i o t  1lecessar.v to sell laud to 
make assets for i t s  payment i s  :in interlocutory judgment arid will 
not bar  a sul~sequrri t  prowcding to sell lands to make irssrts for  i t s  
l ~ u y m r u t  11-here the  persoiialty, l ~ y  reilson uf s n l ~ ~ q u t ~ u t  losses, is 
insufficit~nt to ~J:I,T t h e  jutlgmmt. P1trc3c. I . .  I ' ~ ( I u Y , .  670. 

I' 1)istril)ution of Estate.  

d  dct ioi is  to  U r t o m i t r c  H c i ~ s  urrd Uistr ibri tc  E;~frnti> 
1. d judgmrnt crltered in ml action to deternlilic. tllc. Iitbirs a t  law of 

i l l t t~state for the purpose of c l i s t r i lmt i~~f  f u ~ ~ t l s  in  the li:~uds of his 
: i~lniinistrntor,  in whirl1 the  court has  jurisdic.tio~, of tlie adminis- 
t ra tor  : I M ~  the  funds  in his h m d s ,  and somi, of t l ~ c  heirs appear in 
vonrt :~nt l  the other 1it.irs a r e  duly serve11 II,T l ~ ~ ~ l ~ l i c t r t i o n ,  is  110t 
r u i ~ l ,  the juclfn~ent being one i i i  r ( ? ~ i .  C. S.. 434. I- 'f 'r~ji i .~oi~ c, Price.  
37. 

2. All action to tletrrmille tlie iieirs a t  law of' xn i u t w t t ~ t e  for  tlic pur- 
lwse of distributing funds  in tlie h n ~ i d s  of his ;I Im i l~ i s t r i~ to r ,  t l ~ t ~  
(*onit  1i:rrin:: juristlic'tion of the  administrator ant1 the funds  ill 
his Iiantls arid t he  heirs appearing ill court, is  :III avtiou i i t  t . t ' t ia.  

xnd \\\here service by l>ul~lication is duly ~ r t l c r e ~ l  I I I ~  those l~c,irs 
tliat c;lnnot be found or a r e  unlino\rn. ('. S.. 4S4, ;r~ltl jnd::mt~nt 
c.11tert.11 diretatin:: t l ~ c  distribution of the fu~i t l .  ; u t l  111t. ntlministrntor 
11irs tlisburswl the  furl11 in nc~wrtlaucc wit11 tlic j u ~ l g ~ u e n t  a1111 filtd 
his ti11:11 account, the  judgmelit will bar :III ac,tioli ngaiust thrt 
;~ t lminis t ra tor  11s tlioscs licirs unklio\r~i :it the time of the i l ist i tntio~l 
of t l ~ e  t~ct ion  i ~ n d  w110 did not S C ~ )  tlicl notice 1)y l ~ u l ~ l i ( . : ~ t i o i ~  and tlitl 
not : ~ l ; l ) t ~ : ~ r  iu tlie a(.tion, c.'. S,, 493. l l j id .  

1. Es rcn to r s  ant1 i~tlministrntors,  a s  well :is g:.n:\rtlin~~s. a r e  uot i ~ ~ s u r c r s  
of tht. assets of estates cmmn~ittetl to their c~i~stotly nud (,are. 
S t t ~ ~ u t l  I . .  ~Stroud ,  663. 

1. Atl~ninihtrators held not liable for  failurt. to collect crrtiticntcs of 
tlcl)o*it 1)rfore insulrency (if ba lk .  h'troud I . .  S t m i i d .  66% 
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(1 Pcrmrral  L i n l i i l i f y  oti C o ~ l t r u c t x  R.recuted f o r  E s t u t c  

1. This i~( ' t ion \vas instituted against  defentlant indiritlually and in h r r  
rcy)rthsent;~tive capacaity ns rxecutris .  the  c!omlrlai~~t cliarqing tha t  
pl:r i~it ib sold and delircred certain goods to defendant a t  her rc- 
qnrs t  n11d tha t  tlefc,ndant pron~istxl m i l  agreed to pay for  s :me.  
I)c.fei~dallt filed :ins\ver i~llf?ging tha t  t he  gootls were hougllt in her 
rc~lxesc~nta t i~-c  capacity and tliat the  promise to gay for  same \\-as 
1u:ide in hor rt.l~rrst,ntative calmcity, and tliat the estate alone ~vtl.; 
li:~l)lr thewfor .  H c l d ,  whilt., under certain conditions, a n  executrix 
m:iy be lleltl l~r rsonul ly  liable on  n contract entered into for tilt' 
Iwiiefit of the cstate if there is I I ~  stipulation against  pcltson:~l 
li:~hility. yc't t h r  a i~s \v( , r  is ~ u t f i ( ~ i t ~ n t  to raise a n  issue 21s to de- 
fendant 's  individual linbilitp and lrluintiff's motion for  jntlemcnt 
OII  the 11leildings should Ilarf. t)een ~lenirt l .  Bcs4it.c utld ( '0 .  C.  

l l ' c o ~ l .  9%. 

1. \There a person urrestc'd ulro~i the  wurralit of the Governor of this 
Sta te  for  extradit ion,  coi~tcs ts  the v:~lidity of t he  extradit ion pro- 
ccc)tliny.s solely on  the ground t h i ~ t  on the d:lte of liis a r res t  h e  \vas 
i ~ o t  a fugitive f rom justice of the  deu~ancling State,  and a11 the  
r v i t l c ~ ~ c t ~  is to tlic effe1.t t l ~ t  he was  in the demandiug s ta te  on the 
tlatc> the crime is allc~ged to 1l:rve bem committed, and the court 
so t i ~ ~ t l s ,  tlic tr ial  court 's  finding tha t  on the date  uf liis a r res t  he 
\ ras  :I fugitive from justic't~ of the d tmandi~~: :  s ta te  is correct, ;ilicf 
t l ~ c  rc,fus;~l of his pc t i t io~l  fo r  h0bcn.s corpu.r i s  nplirld. In  this case 
pcti t ionr~r tvns c,l~ari.ecl \\.it11 al):~ndoiimcnt and nonsul~port  of his 
\I-ife. :~nt l  the cr ime \\-as alleged to h a r e  been committed on the  day 
lietitionel. left the tlemmltlii~g s t t ~ t e  a ~ ~ d  came to Sort11 C'arolilla. 
111 t~ C'cccriii. 824. 

False Preteilse-Issuing \vortliless clirclis see Bills and Sotes  D f.  

E'edernl Eni111ojers' J,ial)ility Act see JIahter and Servant E. 

Fraud.  I (~'nriccllatioi~ of i ~ ~ s t r u m e n t s  for,  see Cancellation and  Rescission of 
Ins t rumcuts . )  

A Elcments :1n(1 Essel~tiills of Higlit of hc t io i~ .  

1. The  e-srnti ;~l  elements of f raud a r e  a ~nisreprcsentation or conceal- 
mt1nt, intent to d e c r i ~ e  or negligence in uttering falsehoods with 
i i~ t tw t  t o  influence tht. a c t io i~  ot  others, ac tual  tleception, and l e -  
1innc.e nl,on the mi\rr~11rf~\c~1ltatioil.; I,> t he  ~ o m ~ l a i n i n g  party L ( C J I I ( ' I L  

c. 111s C"o., 144. 

2 .  The elcnic~nts of a11 :~ctic)n for tlec3eit a r e  n misrepresentation with 
knonledge of i t s  falsity or nit11 cullmblc ignorance of i t s  t ru th  
o r  falbity, nit11 intent tha t  the other Ijarty ihould ac t  ulmn i t ,  alld 
reliance on the  uiirstatement by the other par ty  to  his damage. 
Bl 'oohs L.. 1'1 ~ t s t  Co . 436. 
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Fraud  A-cont inued.  
d Kr?ozc~ledgc and  Znfcnt  t o  Deceit-c 

1. The eritlence tended to show thnt the  vice-lrrcsidrnt of the  1)ayt3c 
bank toltl l~laintiff ,  a proslrective endorser of a note. t ha t  he  did not 
r en~ember  thc amount of e ~ ~ c u m b r a n c e  against  the property mort-  
gaged by the  maker of the  note a s  security. hut t11:lt the hank had 
inrestigated tlir title in ~ n n k i ~ i g  a l~o t l i r r  lonu and tha t  there was  
but one encumbrance against  the l~ rop r r ty ,  ant1 rclferred tlic en- 
tlorser to the  attorney inrestigating the title. T h r  attorncy told 
l~lnintiff tha t  11t~ 11ntl found only one e n c u m h r ; ~ ~  ce against  tht. 
p ro l ?e r t~ .  After being forced to pay  the notc. 1)laintift' t l i s co~e r td  
t ha t  there was  anotl lrr  encumbrance against  the prolrcrty. The 
attorney's inrestigation of the  title was  made about a year before 
t he  execution of the note :  Held .  even conceding t l ~ e  attorney n-as 
t he  bal~li 's  agent,  t h r  eritlc,ncr was  insufficient to r:hon- knowledge 
of t he  falsity of the  s ta tement  on the  par t  of t he  lice-prt>sident of 
the  11:rnli o r  culltnblc ignorance of i t s  falsity sufficient to support 
a n  action for tleccit. Uroolis c. Trrist C'o.. 436. 

13 Contracts Affecting 1iealt)-. 

a 111 Gorcl'c11 
1. Wliere land in a derelopnient i s  sold by deeds col tnining ct'rtain 

rcstrict ire corenants.  t he  rights of l~u rchas r r s  of lots t l~crc in  in 
respect to tllc covenants contaiiietl in another purt.lx~ser's deed i s  
in the  nature  of ;I11 easement, autl thtkir contracts i nd  agrcsements 
in r r s l w t  to suc.11 rights a r e  su l~j rca t  to t he  l ~ r o r i s i o r ~ s  of the s ta tu te  
of frautls. ('. S., (38s. and i t  would seem that  orclini~rily their  ease- 
ment in such other 11urc.haser's 1(1t may not be relrascd 117. tlieul 1)y 
pnrol agreement. Jfoorc2 c. Shore.  ti!)!). 

Frauds ,  S ta tu te  of. 
E Application of Statutc.  

(I I n  G ~ n e r a l  
1. The grantor  in a deed souglit to set i t  aside for  f raud on the  grountl 

t ha t  the  consideration for  the deed was  grantee's prcmise to  execute 
:I lease to t he  premises to the  gr:llltor for  life which the  grantee 
had  refused to do. The  grantee se t  u p  the  s ta tu te  of' frauds.  and 
the  grantor  admit t rd  the  promise was  not in writing. ('. S., 98s: 
H e l d ,  tlic relief soup l~ t  was  not to rnforce the promi.;e or to recover 
tluna;.c3s for  i ts  l1rcac.11. :rnd the nierc f i ~ c t  t ha t  the  promiso to 
lease n->IS not in writill;' is  not a rillit1 c l~~fense  to the  nc-tion for  
cancellation. U i t c h c l l  t-. X i t c h c l l .  646. 

c E.rccutcd Coirtracts 
1. Where owner of sc l r~ient  t n ~ e m t w t  has  rspended n ~ o ~ ~ c ~ y  in reliance 

ul141n verbal agreemei~t  of owner of dominant t rne inel~t  to release 
wsemen t ,  owner of tlominnut tenement may be c%tol)lwt.tl f rom 
tlrr~yillg w l id i ty  of agrtwmcnt. JlOore I . .  Shore ,  69!1. 

Fraudulent  Conveyances. 
A Transfers  Invi~licl. 

c Krro~r lcdgc  nntl I ~ t c ~ t  of G r n ~ ~ t f e  
1. An assignment, valid in form, esecuted for  a va l i~ l  consideration 

without eridencee tha t  the :~ssignee had knowleclge of assignor's 
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Fraudulent Conve~ances A c-continued. 
insolvency a t  the time of the assignment i s  held valid and binding 
on other creditors of the assignor. Equipmettt Co. v. Hardtcarc 
Co., 921. 

Garnishment. 
D Lien and Liability of Garnishee. 

a Liabil i ty of Garnishee i n  General 
1. Where the Superior Court has jurisdiction of both the cause of 

action and the principal defendant, the garnishees cannot attack 
the validity of the garnishment proceedings against them on other 
grounds. Trus t  Co. 2;. McCain, 272. 

E Proceedi~~gs to Enforce. 
a At tachment  and Erecut ion  

1. Defendant's property or choses in action in the hands of third per- 
sons may be attached under C.  S., 798, and esecution against the 
garnishees issued prior to final judgment against defendant, and 
the property held subject to the orders of the court pending final 
judgment. C. S., 397, 819. Sowberry  v. Fertilizer Go., 182. 

2. Where judgment has been regularly entered against certain garni- 
shees in proceedings under C .  S., $98, the clerk of the Superior 
C'ourt may issue esecution on the judgment against the garnishees 
without notice or a hearing, C. S., 397. 666, 819, the statutes being 
construed i n  pari matcria.  Ibid.  

b Plaintiff 's Bond 
1. Where garnishees sereral times move the court to increase the bond 

required of plaintiff before judgment against the garnishees should 
be rendered, and do not appeal from the court's refusal of their 
motions, they may not successfully contend upon a subsequent 
a p ~ e a l  from the issuance of esecution on the judgments against 
them that the amount of the bond required of plaintiff rendered 
the issuance of execution oppressive and unlanful under the cir- 
cumstances of the case, the amount of the bond being in the sound 
discretiou of the trial court. Sewberry  1;. Fertilizer Co., 182. 

Grand Jury see Indictment. 

Guardian and Ward. 
C Custody and Care of Ward's Person and Estate. 

a I n  Ge?~eraZ 
1. Hc7d: court should have authorized guardians to institute pro- 

cet~liugs challenging ralidity of conse~it judgment of nard.  I n  rc 
Reynolds,  276. 

2. I~tstrument purporting to di \ rs t  warcl's contingent interest in trust 
ebtate held not to justify refusal of guardian's application to at- 
tack ~ w r d ' s  consent jutlgment renour~ci~ig interest in the trust, it 
appearing that iilstrument purport in^ to direst ~ a r d ' s  interest 
n a s  void. Ib id .  

D Sale or Encumbraucing Realty. 
c Approval o f  Court 

1. An emergency judge has no power to apllrove and confirm an order 
of the clerk for the sale or mortgage of lands by a guardian when 
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Guardian and  Ward  I3 c--c.ontinued. 
such emergency judge i s  not holding court  in the  county. the s ta tu tc .  
C. S., 2180, prescribing tha t  the  "judge of the  court" shall allprove 
such order. and Art. IT, sec. 11, of the  Constitution 1-rescribing tha t  
special and emergency judges shall  have the  power and authority 
of regular judges i n  t h e  courts which they a r e  alq~ointed to hold, 
and this result is  not afferted by the  provisions of S. ('. Code of 
1931, ser.  766(b) .  Ipock 1..  B a ~ l i .  79.'. 

9 .  An executrix and guardian applied to  t he  clerk for  a n  ortler to 
mortgage lands of her  wards  in order to pay pressill:: tlehts of tlip 
es ta te  and prevent imminent su i t  by creditors to sell the  lands to  
make assets. The  clerk, under s ta tu tory  authority,  found the 
essential facts and duly issued tlie order p r a ~ e d  for. Pu r suan t  to  
tlie order,  the  guardian executed the  mortgage, obtxined the  loan 
a n d  used the  proceeds to  pay debts of t he  estate.  Therenftcr t he  
mortgagee, upon default. foreclosed the mortgage. bid in the  p r o p  
erty,  arid t h e  guardian insti tuted this action to  restrain tlie mort-  
gagee, a s  purchaser a t  t he  sale. f rom selling the  lands. upoil the  
ground t h a t  the clerk's order authorizing the  guardi rn  to mortgage 
the  lands was  void in tha t  i t  had  not been properly aplrroved hy a 
judge of the Superior Court, C'. S., 2180. Therc  was  no suggestion 
of f raud,  orerrenching, undue advantage or other ir~ecjuital~le ele- 
ment,  or tliat the wards '  estates had not received the full  benefit 
of t he  loan. He7d. under t he  circumstances t he  order \vould doubt- 
less h a r e  been approved by a regular judge hnd i t  I~een presented 
to him, and  under the  fac ts  the  tr ial  court  had the  poTser to approve 
the  order ?~?o tc  pro t u ~ i c ,  although tlie order hat1 I~ecn made R I I -  

proximately nine years hefore. ib id .  

Habeas  C'orlrus see Extradit ion.  

Health-Power of S t a t e  Board to ortler niunicil~nlity to constrnct sewer 
system see i\lunicipal Corlmrations B a .  

Highways. (Negligence in operating automobilrs see Automobiles. I 

E Neighborhood Roads. 
b S b n i ~ d o n m c ) ~ t  

I. The question of tlie c l i s c o n t i u u ~ c e  of a road which is  not t n k m  over 
by the S t a t e  a s  a pa r t  of t l i t~  county road system. Public L:I\I-s of 
1931, cl~alr .  145, and which is  not a cartway. church road, or mill 
road. but is  a neigliborhootl public road within the  meaning of 
Public Laws  of 1933, cllnp. 32, must I v  determinei by n special 
proceeding insti tuted before tlic clerk. : I I I ( ~  where tlicl question has  
been prcsentetl by petition to t he  bonrd of county :oninlissioners 
the  judgnicnt of the Sulwrior ('clurt on : ~ l ~ p e a l  dismi:;?;ing t h r  peti- 
tion is  correct, but t ha t  par t  of the  jtltlgment provitling tha t  the  
road s l ~ a l l  remaiu open is  erroneous and will btt striclien out  011 

fur ther  appeal to  the  Supreme Court. 11, i-c I'ctitio~r of i<:'dlrtrt'tls, 
540. 

Homicide. 
A Homicide in General. 

u Elentc~i ts  ant1 Uisti~!ctiotis B r . t w ~ r n  Degrees of Bo)?ricide 
1. Murder in the  first degree i s  the unlawful killing of a human being 

with malice and x i t h  premeditation and deliberntion : murder in 
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Homicide A a-c0)itinucd. 
the second degree is  the unlawful killing of a human being with 
malice, the distinguishing difference between this degree of the 
crime and murder in the first degree being the  absence of premedita- 
tion and deliberation or  of either one of these elements;  and  
manslaughter i s  the  unlawful killing of a human being, the  dis- 
tinguishing difference between this degree of the  crime and murder 
in the second degree being the absence of malice. S. c. Kenton.  682. 

b Homicide iw At tempt  to Kill 01. Injure Another 
1. Where the evidence upon a tr ial  for  murder tends to show tha t  the 

defendant fired several shots with the purpose of killing a certain 
person, that  one of the  shots h i t  and killed a n  innocent bystander, 
the degree of the crime will be governed by the  same principles 
a s  if the one defendant actually killed n a s  the one for whom the 
f a t a l  shot was  intended. A'. c. Shefleld,  374. 

c Parties und Offenses 
1. Where defendants conspire to rob a certain place, and a murder i s  

committed by one or more of them in  the attempt to perpetrate the  
robbery, each of them is guilty of murder in the  first degree. C. S., 
4200. 8. a. Rtefa?loff ,  443. 

2. The State's evidence, controverted by testimony of the appealing de- 
fendant,  was to the effect t ha t  all three def'endants, while hunting 
wit11 guns. went upon decensed's lands, with animus, and that  a l l  
three defendants actively engaged in a n  assault  upon deceafed, one 
or  more of defendants retaining his gun, and that  one of them 
fatally shot deceased. The appealing defendant requested inqtruc- 
tions that  his mere prclsence a t  the scene of the hoinicitie would 
not malrcx him guilty of aiding and abetting in the absence of 
conhl~iracy, if he gave no nid or encouragement a t  or before the 
commission of the crime, even though he knew the crime was to 
he committed and approved of i t s  commission, if hi9 approval mas 
not communicatecl to the perpetrator, and that  if three persons a re  
charged with killing another, but not with conspiracy. the jury 
should acquit if they ha re  a reasonable doubt a s  to 15-hich one 
inflicted the injury.  The requested instructions mere refused and 
tlefendant excepted and appealed. Held,  the exception cannot lrc 
sustained, for,  although the requested instructions a re  correct a s  
xhstrnct principles of law, thc State's evidence disclosed that  de- 
fendants were acting in unison, making i t  immaterial \\hich cle- 
feadant  actuall j  fired the  fa ta l  shot, even though the hill of 
indictment did not charge cc~nspiriicy. S. r. Joncr. 812. 

B Murder. 
a Murder in fhc  First Ut'gtT'c 

1. I t  is  r ~ r o ~ i d e d  hy C .  S., 4200. tha t  a murder ~ e r p e t r n t e d  by means of 
poison. l y i n , ~  in wait, imprisonment, stkrving. torture,  or any other 
kind of wilful, deliberate and 1)remedilated killing, or which is com- 
mitted in the peqjetration or a t tempt  to perpetrate any arson, rape,  
rol)hery, 111lrgl:lry or other felolir shall be deemed murder i n  the 
first degree, punishable by tleath. 14'. v. Kccctoil, 6x2. 
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I', Justifiable o r  Excusable Homicide. 

1. A llerson assaulted by a n  unarmed assailant,  but who is never 
: ~ l q ] r e h c n s i v ~  of his life o r  grea t  bodily harm,  t-ornmits man-  
slilughter a t  least  i11 repelling the  assault  by killing: his ~ tssa i lant  
v i t h  a pistol. N. v. Kecter,  4%. 

G Evidence. 

b Prcnumptions ntrd Burden o f  Proof 
1. The in tent io~ia l  killing of a Iiuman being with a deadly \ \ ragon 

r:li.;tw the  ~ ~ r e s n n i ~ t i o n b  tha t  the  killing \ \ a s  unla ~ f u l  and  \I a s  
done n i t h  malice, consti tuting luurtler in the  second degree, and  
since tlie elemt~nts of lrlemetlitation and  deliberation a r e  not pre- 
s u n ~ e d  f rom such killing, the  elements of premedi ta t io~i  aud tle- 
liberatioil mu-t be e \ t a h l i ~ h ( ~ d  hy the  Sta te  and  foul tl by the  jury 
t o  consti tute \uch killinu murder  in tlie fir5t degree. X. 2;. Keaton, 
632. 

'1. IVllerr i t  i s  admitted or sho\vn by the  evidencts t h a t  defeudant intcn- 
t i o ~ ~ a l l j -  killed another n i t h  a tleatlly wealron, tlie I~u rden  is  upon 
tleftwtlant to rebut the l~resuni l~t ions  iirising tlit,ref .om by estab- 
lishing to tlie sa t i s fac t io~l  of the jury It@ provocation which \vill 
r r l ~ u t  the  11resuml)tiou of mnlice z~ncl thus  reduce the  crime to 
mansl:lughter or excuse i t  altogether on the  ground cf self-defense, 
u~~nvo i t l ab l e  accident o r  misirclve~~ture. Ihid. 

1. Testimony tlint tlrceasr~d had Iwei~ shot and n.ns ill i m l r ~ i n e ~ ~ t  danger 
of 11r:kth :mtl had repeatetlly stated tha t  she thought h e  was going 
to (lie. an(1 tha t  she did die less t l m ~  a \veek thereafttbr,  is  sufficient 
to sul111ort tt.stimolly of dtXclaratiolw nintle by her  of circumstanc.es 
directly attelldin:: t he  homititle and  forming a p a r t  of the  rcs gesta>, 
i t  not Ireing neccJssary th :~ t  declarant should (lie immediately a f t e r  
making such tleclnrations. i t  I~eiilg sufficient if cleclarant is in 
imminent tl:lligrr of death,  a l~ l ) r e l~ends  such tlniiger. atid t ha t  deatli 
ensue. 8. I.. Dtrltoir, SOT. 

2. 'l 'estin~ony of dying declaratiolls cannot I)e c~xtentlrtl to declarations 
of :icts antecedent and  unrelnted to the avt c a u s i ~ ~ g  death.  I b i d .  

G Evidence in Prosecutions for  Homivide. 

1. Intended vic3tim, h i t  by soine of shots. may exhibit n ~ ) u n d s  to jury 
to s h o ~ v  r a ~ ~ c c  of bullets and tha t  fa ta l  shot might Iiave hit  him. 
A'. c .  A'kC'fllCld, 374. 

2. TVlicrc U ~ K I I I  a tr ial  for  niuriler t he  er ide i~ce  tends to show tha t  t he  
dr tcndant  intended to kill n person again\t  \\horn h~.  had  malice, 
and tha t  one of the s l ~ o t s  hit  and  killed nu innoceut bystander, i t  
is  comlretent to show t h a t  the  intendrtl rictini and tlie accused 
hi111 :I serious quarrel  x i t h  tm11 other of several years standing 
t11:tt coutinucd ulr to tlic t ime of t he  fa tn l  shooting, a n d  a s  both 
l ~ a r t i e s  gave thr i r  version of t he  quarrel ,  tlie admission of the 
intc11dt.d victim's tes t i~nony thereof was  11ot prejudici:~l. I h i d .  
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Homicide G (1-cor~ti*tucd 
3. \There defendant in a ~rrowcut ion for  homicide contends he  killed 

cieceawtl in se l f -drfenv,  and introducrs evidence in support  of the  
contention. testinion3 t h a t  on the  afternoon precedins the  night 
on which the hillinq orcurled deceased had  threatened to kill de- 
fendant  u1)oii sight ic comlwtent i11 support  of t he  contention of self- 
defense. although the  th r r a t  n a u  not communicated to defentlant 
prior to the homicide. :rnd the exclusion of such e l  i(1enc.e n ill he 
held for r r rers ib l r  error.  S. r.  Dickc!~, 417. 

1. TYlicre in a prosecution for homicide there ic ~ufficient cvldence of 
def(,nd:rnt'i guilt of inurtlei in one of the degrees of the crime de- 
fendant'. motion aq of nonsuit is  properlj  iefuserl. A' r Brooks, 
112. 

2 .  1:ritlencc~ tha t  drt't!ncl:uit. n-hile in the custody of officcrs of the  law 
\\-11o had arrestcd h im w11en they nl~prehencled him in the  conl- 
mission of a robbery, drew his pistol in a n  a t tempt  to escape, and 
nit11 llrrmeditation ant1 tlelilwration shot one of tllo officrrs in his 
at teiul)t  to esc:111c, is hc7d sufficient to support a n  instruction to 
thc, jury on t l ir  qumtion of murder  i n  the first clrgrrf'. l b i d .  

3. rkfent lant  admitted liilling deceased illtrntionally wit11 :i deadly 
\rcaIx,n. raising the 11resum1)tion of a n  unlawful killing with malice, 
and the  State 's  rr idence of premeditation ant1 drliberation, neces- 
sary  to cmnstitutc. m u r d r r  in the first degree. i s  held sufficient to 
st111lrort the submission to tilts jury of tllc, question of dcfcwlnnt's 
guilt of tlie capital felony. A'. c. B i t f i n g s ,  798. 

H Trial  

1. I n  this  rosecu cut ion for murder.  tlefendant's excelt ion to t h r  charge 
of the c.ourt to the j u r ~  on the pround t h a t  i t  failed to instruct  
the  jury tha t  they must  find tha t  t he  e l e~nen t  of nialice csisted in 
t l ~ r  mint1 of tlefentlant a t  the time of the killing in order to convict 
him of murder in t he  first tlegree, is not sustainetl. it appr:trin:: 
f rom the ~ w . o r d  tha t  the  court fully and accurately ch:rrged the  
jury u y ~ o ~ i  the elenlent of malice immediately af ter  i i~s t ruct ing  
tllr~m ul)on the elements of premeditation and clelibrratioll antl 
charxctl them tha t  it might be said to  exist where there i s  a11 
intentiom11 and unl:i\rf'ul killing of a human bring without lnwfnl 
excuse or mitigating circ~nmstauces. S. ?.. U a l t o i ~ ,  .XK. 

2. T l ~ r  rrit1e1lc.e in this c a w  tentled to show that  defendant intentionally 
shot m t l  liilletl his s\\-ectheart wit11 :I pistol, eritlently a s  a result 
of a lor r rs '  quarrel .  I)efend:~nt interposed tlie deft>nse of insanity 
resulting f rom sygliilis, hut introdnced no rriclence of Iccal llrovo- 
(.ntion or  m:lttcl.~ in mitig:ltion of the offense. Held. ill thtt absence 
of c2rideiic~e trn(ling to rebut the  presuml~tions :rrising from the 
intentit~n:rl liillilrg with a tlwtlly \rc:~pon t1i:tt tlir killillg \ T : I ~  UII- 
lam ful, autl (lone \I it11 mtllic c, there was  no evitlence of clefcnclant's 
guilt of mnn~l:rugliter, antl it \ \ a s  not er ror  for  the court to fail  to 
hul)iuit the quwtion of tlefenti:cnt'\ guilt uf ~ n a n ~ l a ~ g l ~ t r r  to the  
j u r j .  N. 2'. Kc u f o i ~ .  632. 
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Husband and  Wife. (Divorce see Divorce.) 
B Privileges and  Disabilities of Corerture.  (Dower see Llower.) 

e Testimony bu Wife Agaiwst Hzcsbond 
1. One of defendants was  charged wit11 having feloniously se t  fire to  a 

dnelling-house, C. S., 4245, i ~ n d  the other defendant with having 
feloniously procured the first dr fendant  to commit the  crime. C.  S., 
4173. The  wife of the  second defendant was  permitted to  testify 
in corroboration of another witness a s  to the origin of the  fire and 
to fur ther  testify a s  to  mat ters  tending to incr iminat j  her husband. 
Held,  t he  wife \viIS not compete~it  to testify against  her  husband 
in the  prosecution, and  the  admission of her  t e s t i m o ~ ~ y  entitles him 
to a new trial. C.  S., 1802. A'. v. Kluttz,  726. 

Indic tmei~t .  ( F o r  embezzlement see Embezzlement R a , )  
A Necessity for, and  Formal  Requisites. 

b Firtding bi) Duly  Qualified Grand Jzcrij 
1 .  C 8.. '7334. 2314, 2333, providing tha t  grant1 juries for  tlie counties 

aft'ertrd should be chosen for  six months a t  tlie first e rms of court  
for the  fall  and sl>rin:: terms, \ \e re  inxde al)lilical)le to the county 
ill question by Public 1.an.i of 1931, chap. 131. Thereafter Pul)lic 
Lan s of 1931, chap. 131, n a s  re1)ealrd and C. S., 2334, n a s  amended 
to  provide tha t  the grand jurie> for  the county ill question should 
I)? d ra \%n a t  the  spring tern1 to serve for  twelve months, Public 
La \ \ s  of 1033, char). 0'2. The a m r ~ i d m e n t  went into effect in l9%3 
sul)cccluri~t to tlie first sprillg t tvm of the county in question ; ~ n d  
defel~tlant \<as  tried on a n  indictment returned by a grand jur)  
tllocen for  t he  fall  term under tlie ac t  of 1931 : Hcld. I he indictment 
\ ? , I \  rcxturi~etl I)y a du l j  coi~i t i tu te t l  g r a l~ t l  jury, and  defendant's 
rxc (slition r e l a t i ~ ~ g  thereto cmmot bc cu\t ;~ined, the 'spring term' 
refel red to in the ac t  of 193:l meaning the filut spring term, and 
the  ; ~ m m d i n r ~ l t .  therefore, not 1)elllg rffrctive for t he  ; \ear 193::. 
8. C' Daltou, 307 

Industrial  ( 'o~unlission see Master ant1 Servant F 

In fa i~ t s .  
R ( 'ontracts a u d  ('onreyances of In fn~r t s .  

11 Validit!/ irc U c w r a l  
1. ('olirts of equity look with :I jealous cye ou contracts t ha t  matcrinlly 

affcct the rights of a n  iiifant. 1 1 1  1 . r .  R(~!~,roltls. 276. 

I n s a ~ l e  Persons. 
A Comluitment. 

c .4ppcctls to Jitdgc' 
1. Judge held to lmve jurisdiction to r rmand cause t ~ )  clerk for  hcnring 

rtquirc~ti I)$ I a n ,  althongh clrrk 's  ortlcr of c.ommitu~ent a1)lwaletl 
f rom \\-as \vithout war ran t  of la\\' hecause entered rritllout notice 
a1111 hearing, the  clerk having originally acquired jurist l ir t io~i Iiy 
filing of' s ta tu tory  affidavit, ('. S., 2285. 111 r c  I)c!c-e~, 714 .  

I n s n r a ~ ~ c e .  (Sure ty  Honds w e  Pr inci l~al  ;mtl Su r r t ) . )  
C Insurnilcr Agents. 

b Aztthol rt!~ 
1. tTnc1c.r terms of 1)olicy l o ~ i t l  n g t ~ t  l~elt l  v i t l ~ o u t  authol i ty  to e ~ t e n t l  

( lwlit  for  paymeilt of first a~mui l l  ~) ieruium.  T I  115t C).  1 ' .  Ills. Co , 
4(iO. 
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Insurance C-contiti rrcd. 
c Compensntion and  Coinmissio?ts 
1. Ht ld :  und r r  ttbrms of sprcial agent's contract with general agent, 

special agent could not hold insurer liable for commissions. Ti700d 
C. Ins .  Co., 50. 

I) Insurable Interest .  
b I n  Lifc of diiofhcr 

1. The beneficiary named in a lmlicy of life insurance \ ~ h o  pays the  
premiums thereon will not 1)e allowed to  recover on the  policy upon 
tlie death of the insured where t he  beneficiary had no insurable 
interest  in t he  life of the  insured, such policies being void a s  gaming 
trlntracts contrary to our public policy. 1l.hn1'tou I:. Ins .  Co.. 254. 

2 .  Sepliews and nieces have no insurable interest  in the life of their  
i ~ u n t  ~ne re ly  by virtue of t he  re1:ltionship. Ibid. 

E The Contract  in General. 
a Ea.coctiolt of Polic!~ aud Effcctire Dnte  Thcreof 

1. The  application nntl the  1)olicy of insurance sued on in this case 
cqwessly lm)ridetl t ha t  tlie lmlicy woultl not be in force until 
a f ter  tlie first annual  1)remium had brrn  actually 11aid in cash and 
the coml~any 's  receillt therefor de l i r r r rd  to insured, and t h a t  the 
1hrovisions in reslwct thereto could he waivetl only by certain esecu- 
t i ~ e  oficers of the company in writing. The pt~licy was issued 
:ind sent to insurer 's  local  gent. who allowed insuretl to t ake  
lmssession thereof without paying the first annual  l~rernium i~nt l  
without delivery of the company's receipt. Insured became totally 
disabled under the  tci,lns of t he  policy, and suit  on the tlisal~ility 
clause was  insti tuted prior to the  payment of the  premium:  Held, 
the locnl agent ~ v a s  without authority to bind insurer to an  e s -  
tcnsion of credit for the  payment of the  first annual  premium, and 
in t he  absence of waiver by insurer,  a nonsuit should h a r e  hren 
mterecl. Trus t  Co. C. Ills. Go., 460. 

2. Evidence of payment of first ~ r e m i u m  upon apylication, resulting in 
putt ing insurance in force, held for jury,  I l ~ i l h ~ ~ r s o ~ i  I-. Itis. C'o., 
SS7. 

b T7nl,iditll  id C'oi~~tructioil  iil Ueil(').(ll 
1. A clause in a ltolicy of fire insurance providing tha t  insurer should 

not 1w liable if other insurance is talten out on tlie property n i t h -  
out notice is valid, Ijut \vill 1w construed in connection \\.it11 a Ke\v 
York S t i~nda rd  Mortgagee Clause attached to  the policy. 111s. CO. C. 

Ills. .Isso.. 95. 

2. An incorltestal~le cltiuse in n 11olic.y of l ife insurance cannot deprive 
our  courts of' the  po\vtLr to dt~1t1r.c. the  policy void a s  f~eing in con- 
trnventioii of well wttlecl l~uhl ic  llolicy. Whu)'tol~ I:. 111.5.. ('0.. 254. 

3. ( ' lausrs in i n su rmce  1)olicies l~ ro r id ing  for  forfeiture of a11 or 1)art of 
the  benefits provided t l i e ~ ~ i i l  will be construed f:1~ur:il1ly tc~ nssuretl. 
Il.on~ach. T. Iua.  Co.. 4 G .  

c Rcformotioli of I'olic!i 
1. A mortgagee is  not entitled to n reformetion of a 11olic.y of fire 

insurc~nce wftrr the halq~eniax  of a fire covered t l~ereby,  merely 
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upon the  finding of the  jury tha t  t he  s tandard  1nortg:lgee clause was  
omitted therefrom by mistake of the draughtsman, where there is 
no allegation tha t  the  clause was  fraudulently omitted f rom the  
lroliry, ]lor evitlencr of mutual  nlistake, or mistake cln one side a n d  
f r aud  011 the  other. I17alls a. Assurtrtrce Col'p.. 905. 

F Group Insurance.  

b Ttwninutiou of E m p l o ~ e e ' s  Certifica'te by Termiimtio,! of Employment 

1. An employee insured under a group pnlicy, ~)rovidin&: for  disability 
benefits to employees 1)ecoming totally and permanently disabled, 
may not recover upon such disability clause unless he suffers dis- 
ability wh ic l~  is  total  and  1)ermanent w l~ i l e  insured by the  yolicy, 
and  \r l lr~re he  sufYers disability which is  not per lumtbut  a t  the t ime 
he is  fired, not for  disability but fo r  breaking eull,loyer's rules, 
I l r  may not recover d i s a b i l i t ~  benefits upon the  disability la ter  
Owomill:: total. Boozer 2'. dssul'avce Soci:ict!/, 8-18. 

d Erpiratiotl .  K ~ ~ r o c ' a l  or. Xodification of Xas t e r  Po l i c '~  

1. \Vhere the allegations, evidence and  rerdict  establishes the  fac t  t h a t  
insured under a group policy became totally aud permanently dis- 
abled \ r l ~ i l e  the lmlicy was  in force and prior to tlw modification 
of the master  policy by striking out  the  disability proT:isions therein, 
the  question of whether insurer and employer had the  right to 
c.llnnae the  master policy and  the  certificates issued thereunder by 
striking out the  disability 1)rovisions becomes immaterial ,  and the  
jury's  r r rd i c t  in insurec!'s f a r o r  on the  colitroverted issues of fac t  
\rill be ul)lleltl. I ' c r r ~  zj. daaul'u~rce Society, 122. 

II Cancellation of Policj .  

a Cairc~clllutio~r bu 11lsure1, 
1. L)tbfentlant insurer seut writ ten notice of the cancellat:.on of a p o l i c ~  

of tire insurallce containing the s tandard  mortgagee clause to t he  
niortgtlyee cort'rcd thereby, the  insurer having the  right to cancel 
the policy a t  i t s  ol)tion according to the terms of the  policy by 
giriuji insured five days  n r i t t e u  notice of cancellt tion. All t he  
evitlence s l i o w d  tha t  insurer desired to cancel the  ~.,olicy and pro- 
ctvded to  do so uuder i t s  te rms without the  consent of p la in t ib  
uiorlxirgee, illid thcre was  evidence tha t  loss corered 1)y the policy 
occurred nit l l in t ire days  f rom the date  plaintift received de- 
fendant 's  \rr i t teu notice of cancellation, and  tha t  l~leintiff ,  in com- 
l)li;r~lcc with illsurer's request in the uotice of cancellation, mailed 
the  l)olicy to insurer during the five-day yc?riod, but before he  had 
knowledge of t he  occurrence of the fire. Held, the provision for  
five days  notice before callcellation \ViIs for  the 1)rotection of plain- 
tiff, ant1 insurer could not effect canc.txllation unti l  :he expiration 
of t ire clays from the receipt of the  writ ten notice by plaintiff, and  
whethrr  plaintiff' illtended to waive this l~rovision and  did na ive  i t  
I I ~  ~ v t u r n i n g  tlic 1)olicy a s  rcquestetl was  for the determination 
of the jury, aud iusurer 's  motion a s  of nonsuit was  properly denied. 
Il.ilsoir 1.. 1 irs. Co., 635. 

d Jf(lct.src~.e of Ua?nu!/es f o r  Il't'ollyf ill Ctrwellu tiou 

1. I n  au  action to rrcover agxillst illsurer for i t s  ~ r r o n g f r ~ l  car~cellation 
of ii lwlivy of insunulce 1)laintift' may recover the sums 1)aid by him 
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Insurance H d-conti~~ued. 
a s  premiums on the  1tolic.y if he  so elects, o r  in l l ro lm cases he  nlay 
recorer the  value of the  1wlic.y a t  the  date  of' cancellation. o r  the  
sum presently required to obtain like protection for plaintiff. Churn- 
berlain %. Ilrs. Co.. 622. 

I Avoidance or Cancellation of Policy for-  hlisrel~resentation or Fraud.  

b JIatters R e l a t i ~ i ~  to Itzsured 
1. Plaintiff, ill her  apglicatio~i for  the  policy in suit, fniled to disclose 

in l irr  writ ten answer to  a writ ten question, t ha t  she had been 
treated x i th in  five years 11rior to the  application by a ~)llysiciall, 
and the  policy p r o ~ i d e d  tha t  insurer might cancel same for  mis- 
leading statements in the  application. The verdict of the jury, 
supported by evidence, t'stablished tha t  the treatment \vhic.h lrlniii- 
tiff dill not reveal i11 her  altl11ic:ition \vas for ml illness other tliaii 
tlie cholecystitis causinp the disability sued on, tha t  prior to the 
: i l~l~licatiou for  the  policy lrlaintiff had not suffered fro111 cliole- 
cystitis, arid tliat for  fire years prior to the  aytplicatio~i for  the 
llolicy lrlniiitiff hat1 Iiad uo t le l~ar ture  from good lienltli other tliaii 
tliat disclosed on the altplication. Held. tlie failure of plniiitiff to  
disclose the treatment by the  physician 011 t he  apltlicaticm was  not  
a s u g ~ ~ r e s s i o u  of a material  fact  and was  not adequate cause fol' 
cancellation of the  po1ic.y. (1. S.. 6289, dt?tRoii!j ?r. 1'1'otPctil;c 
Uteio~?, i. 

2. S. C. Code, 6460, e s ~ ~ r e s s l y  provitles t h a t  l~olicies issuetl without a 
medical examination may not be declared forfeited by insurer for 
misrepreseutations try insured a s  to health escept in cases of frautl, 
and where f raud ill the ltrocurement of t he  lxtlirg is  alleged and 
llrored the beneficiary named ill the 11olic.y may not r r cowr ,   lid a 
r ep re sen ta t io~~  by i i~su red  tliat lie had never consulted a 111iysician 
o r  bern in a h o s ~ i t a l  is  material ,  C. S., 6280, and testimony of 
physicians tliat insured was  not in sou l~d  health a t  the tlnte of the 
delivery of tlie policy is  coi~ilietent on the issue of f raud.  l'otts 
o. 111s. Co., 267. 

3. Where insurer does i ~ o t  tentler all issue of f raud in tlle ~)rocurenient 
of a policy issuetl without medical exa~ninat ion ,  but tr ies i t s  case 
solely on tlie theory tha t  insured was  not in sound health a t  the 
da t e  tlie 11olic.y was  issued, a11t1 does not escept to the issue sub- 
mitted by the court I~ased on this theory, testimony of physicians 
tliat insured was  not in sound healtll a t  the  date  of tlle delivery 
of tlie 11olic.v is  incomltetent a s  being testimony of the very ques- 
tion to be decided by the jury, and the e s c l u s i o ~ ~  f rom the eritlence 
of iiisured's al~l~licatioll  containing the alleged misrel>reseliti~tioiis 
will not be held for error,  since, upon the theory of tr ial ,  insured's  
unsound health a t  tlie (late the policy was  issued would not pre- 
clude recovery, 9. ('. C'o(le. 6460. I b i d .  

4. The provisions of S.  C'. ('ode. 6460, t ha t  where a llolicy of life ill- 
surance ill a sum less t l~a i i  $5.000 i s  issued without a metlioil c s -  
amination,  insurer 111i1~' not avoid same for  i l~sured 's  rnisrtywe- 
sentatiolis a s  to health escellt in c:lses of f raud,  enter into and  
become a part  of all such policies writ ten in this Sta te  a f t e r  the  
enactnieiit of the  s ta tu te ,  and. esceljt in cases ctf fraud. insurer 
may not declare a forfeiture under the ltrovisions of' the  policy 
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Insurance I k c n n t i n u c d  
tha t  inhurrr  shoultl not be liable if insured \ \ a s  not in w u n d  health 
a t  the  t ime of the delivery of the  ])olicy, o r  had I I I I ~  been iu goutl 
health for  t\vo j ea r s  prior t h tw to .  etc4., .;ince the ])rovisious of t l~t .  
policy in cmflict with the  s tn tu tc~ a r e  void. 1lr.ndc11 v. I1r.u. Co.. 270. 

5 .  The jury found f rom the  evitleuce tliat iusured I ~ c l  not Iwen i ~ t t e n d t d  
by ;I 1111ysivian for serious tlis[~asr within two years prior to m a k i ~ ~ g  
i11)plic:1tio11 fo r  th(. ~wl icy ,  and  tha t  i ~ ~ s u r e d  li;~tl not h t l  any  s c r i ~ ~ n c  
disease of hear t  or kidneys 11riur to  such np[)lic;~tiun. The  only 
defense i ~ i t t ~ r l ~ o s c d  by insurer was  tliat insurrcl l ~ d  made mis- 
rry~rrsentations in her  allplication re l i~ t ing  to thts mat ters  p ;~s sc~ l  
upon by the jury. l lcld.  plaintiff was  t~ l~ t i t l ed  to rev lver, the  vcrtlict 
of the  j u r ~  being detern~inat ive  of the  rights of the ~ )a r t i r s .  111'ade1~ 
T. 1 1 ~ s .  (V.. 860. 

J Aro idmce  or Forfviture of Policy fo r  Erc~ach of Warran~t ies  or ( ' ~ I I -  
ditions. 

b A onpuyn~c~~rt  of Ii~'otaiuma. ( I r~t~bect iveness  of policy for f i~ i lu rc  to 1x13. 
first annual  1)rernium see hereunder E a , )  

1. Under t c r n ~ s  of 1)olic.y insurer c o ~ ~ l d  ]lot have a l~ l~ l i e t l  dividend to 
p:Iymcnt of 1)rt~mium iu absc~nce of election bx insured, the 1w:icy 
~ ~ r o v i d i l i g  t h t  dividends should be paid in cash in a l~sence  of elec- 
ti011 by i l~suretl ,  and  11olicy was forfeited for  uolll1aynIrlit of 
premiums. l iurdcti  L.. 1118. C'o., 3 0 .  

2. Where a n  i l~suretl  signs a statement for re ins ta tem?~i t  of ;L l)olicj. 
conta i~~iug '  niaterial misre~)rcsenta t io i~s  a s  to his l ~ e t ~ l t l ~ ,  cashes 
~~11ec. l ;~  f r o ~ u  the  insured in p n p ~ e ~ ~ t  of his t l i v idc~~[ l  011 tllr policy 
and waits over three years brfore bringing action to have the policy 
tlecli~red to be in force, he  i s  estopped from assert ing tha t  lie 11atL 
pilid the  premiums 011 the  1)olicy withill the  grace l ~ r i o t l ,  and  
ilisurcd i s  e n t i t l t ~ l  to a judgment a s  of nousuit. l i i i i so )~  r. Itrs. C'u.. 
$26, 

3. Under facts of this case policy was  not  forfeited for  failure tu l)a,v 
balnuce of l~remiuru due  under extension agreement, insured 11uri11q 
become totally aud  1)erruanently tlisa1)led \vithiu t ~ r ~ u s  of 1)olicy 
ant1 tliereby rcl~tlered i ~ ~ c a l ~ a b l e  of lnaliing 1)aynient. 1Z01rd C .  11rx. 
Co., TO. 

4. The  rights of the  l ~ u r t i e s  under a 11olicy of life insul~rnce  :Ire to I)c 
determintd a s  of the  (late of the  death  of the  insu:wl,  aucl where 
iusnred, :I few (lays before his death,  writc~s i u s u r c ~  requesting U I I  

extension of time for  l ~ a y m e n t  of premium, n11t1 il surer,  w i t l l ~ ~ u t  
knowletlge of insured's intervening t l t~rt l i ,  \vritt,s insured, after his 
cleatli. agreeing to grant  the  requrst  ulwn ir~suretl 's signing a n  ex- 
tension agreement and  the  paymcut of a small  i i~ t e r e s t  charge. 
the  rights of the beneficiary u ~ ~ t l c r  the  policy :ire ~ i o t  ;iffrcted by 
the  insurc,r's lc,tter relating to :LII e s t e ~ ~ s i o n  of tin111 the t ~ r r u s  of 
whicli were not com1)lied with,  and the beueficiary's r ights u ~ ~ c l e r  
the 1)olicp will be determined accordi l~g to  i t s  l)rovi.;ions for  ]):lid- 
u11 and taxtended insurance ulwn nonl)aymcllt of all a11 11u;il l ~ r e u ~ i n m .  
O~c.c,rra r .  Iws. Co.. 864. 
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111snr:rut~~ .J-ro~tt i i iur 'd. 

d  Fni111i.c to Circ  Sol icc  of -4 ccidott  

1. Plaiutift' brought action on a policy of automobile liability i ~ i s u r n r ~ c t ~  
which j ~ r ~ ~ v i d e t l  tha t  i n s u r ~ ~ t l  sl~oultl give immediate writ ten notic.e 
of the occ8urrtsuce of a n  ;~ccidc~nt covered by tlie 11olic.y. A guest 
riding in insured's c+ar was  injuretl in a n  nccidtnt but the injuries 
seemed slight ant1 iilsurrtl hat1 no r e a s o ~ ~ n b l e  alrprehensio~i of ;I 

c l :~ in~  for tlamnges tllc,refor until a l~p ros ima t r ly  four months t h e w  
af ter  when i t   is iliscovert3d tha t  t h ~  injuries were more serious 
than a t  first thought :1r1(1 tlie guest c41i~imcsd tlamages of insured. 
Insured then immediately :are writtt.11  roti ice of the accident to 
i ~ ~ s u r e r .  I l c l d ,  ~v l~e t l l e r  t he  ~ lo t i c r  was gir-rn insured n ' i th i~l  a 
reason:~ble t ime uniler the facts ant1 circumstances was  ~ ~ r o l w r l y  
sul)mitted to the  jury. Ball I . .  J s s u m u c c  Gorl~ . ,  90. 

1. 'LYrt. brneficiary named in a S e w  Torli S tandard  Mortgagcle Clanre 
:ittacheil to :I policy of fire i ~ ~ s u r a n c e  returned the  l~olicy to rlw 
iusuretl on the ground the  insurer was  not acc:eptablc to thts 
I)~ueticiary,  ant1 the insur td  in  co~npliance with the  reyuwt  of  thr* 
1w1it~tic.iary ubtained insuriince in anot11t.r comlyany with sir nil:^^. 
loss pay;lble clause, but gave nu notice to tlie first insurer of t h r  
secontl 1111licy. The first jmlicy contained ;I l~rovision tha t  i t  should 
I N ,  void if other i~ i su rnn te  Ivas take11 out 011 the lrrolwrty without 
  lo tic.^ to i ~ ~ s u r t d .  l f c l r l .  neither the benrficiary rt)l~utliating t l ~ e  
first l~olicy 11or the inslued taking ou t  other insurance in violati~tu 
c~f i ts  lworisions call asser t  a l l j  r ight agn i~ i s t  thc first insurer for 
loss I)\ .  tire. nor may their assignee, the insurer in the secon~l policy. 
:~cqu i r r  : I I I ~  riglit by sul~rogation.  I t t s .  C'o. c. 1t1.u. .Isso.. 93. 

1. All tlie rvitlenc~r was  to tlie thffect tha t  insurer hat1 no 1;nowlctlge tha t  
i ts  loc;11 ; ~ x r n t  hat1 tlt~livered the  policy in su i t  without ~ w e i v i w  
llaymrnt of the first n ~ n ~ u a l  premium and without tlelivering the 
~ . O I I I ~ I ; I I I ~ ' S  ~'ec.eilrt t1ierefl)r. The 1~1lic:y l~rovidetl t ha t  i t  slionltl 1111t 
11t. rffcv.fivr until t h r w ~  acts lincl ht'en tlo~~tb, and tha t  i t s  loeal agent 
shonltl l l ;~ve no authority to waive tlie provisions of the policy iu 
this ~ ~ ' s l t e c f :  I l ~ l d ,  a letter  writtell insured 1,- insurer's president 
tli;iul;i~~g illsurtd for  the I)nsirless : I I I ~  s tat ing tha t  the  11olic~y hatl 
IJLYII tlelivrretl, n ~ i d  ;I noticr m:rilc.tl Iry the comlmuy of tlic due  (Mtr 
I I ~  a sul~oequt~nt  1)rrmiuul is i u s ~ f t i ~ . i ( ~ n t  to c~ins t i tu te  a \vaiver 11y 
insurer of the l~ rov i s io~ i s  of tlrc ilolicy rc la t i l~g to 1):1ymr11t of t11(' 
first auuual l ~ r e u ~ i u n l ,  lino\vletlge : ~ n d  i ~ ~ t r l ~ t i o n  I w i ~ ~ g  the I):~sis of 
\vi~ivc'r iu such cases. TTi'~(.sf C'o. L.. /i~.s. C'o.. 4G0. 

1. The  policy in suit  contained :ill extension clause ~)rovit l ing tha t  ul)olr 
~lc>rll~:iyn~ent of an  annual  p remiun~  tlie ~rolicy should have a cer ta i~r  
l~alitl-up i~isuraiice w l u e  or rxtelltled insurn~lce  for  a sprWied term. 
hut t ha t  i f  insured had Irorrowed 011 tllc l)olic3j, the paid-ul) in- 
s u r a ~ ~ c ~ e  should Ile reduced in the  ratio of the indebtedness to the 
net value of such paid-up insurance. uutl t ha t  the extended insnr- 



1. 111 th is  action 011 a (1is:rhility clause in n policy of life insurnr~ce,  the 
atln~issiou in cvidencc of anotller policy issuc.d by insurer u11o11 
t h r  s i m e  i i~su iwl ,  wliicl~ wl l t : r i~~ed  l~rorisiolls  in all r c q ~ e c ~ t s  similar 
to  t l lr  ~ ~ o l i c y  in suit ,  ;?lid upon which insurer was lrlyilig btweiits, 
i s  h('1d to s l ~ o n  a circumstance ill the nature  of :III :itlrnissit~n ant1 
not to colistitilte prejudicial error.  Krrud v. Ins.  Co.,  760. 
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Insn rn i~ce -~OJI  ti11 ucd .  
R Accidellt and Health Insura i~ce .  

a J c c i d o f t  Zirsurancc 
1. JY11ri.e a l~olicy of life iusurance contains a l~ rov i s io l~  for :ldditiollal 

l~ellrfit if illsured should be killed by accidel~tal  meails a s  tletiiled 
by the  ])olic.y, itnd the  policy es l~ress ly  provides t h a t  the l~rorisioll  
should uot coyer cleiltl~ \\.l~ilc iusurecl was  riding in ail :ieroplarle 
otherwise t l m l  a s  a fare-l) i~ying 1)assengrr: l f f l d ,  a n  action OII th? 
:~ccit lei~tal  death  11rovisio11 is 11ro1)erly uonsuitetl \\-liere all  the 
evicleilce tends to s l~on.  tha t  insured w;is killed while riding us 21 
gutsst in :III a r r o l ~ l a l ~ e  pilotecl 1)y his einl~loyer who had a l ~ r i v a t e  
llilot's l icyl~s t~  e s l~ r r sa ly  l~rovidilig t ha t  the holder thereof \\-as 
iiot authorized to car ry  l~assengers for hire. and tha t  no f a r e  was  
1);tid or coiltc~n~l~lntecl I I ~  either. I'crdyett u .  f n x .  Co., 334. 

2 .  Insurc~tl brought suit  011 n 11ol iq  of :lccideut iiisurance l~roviding for 
;I di~llii~isllii~;: s~lle(1ule of 1i:tbility if the iusured slloultl ~llil11W his 
occul~ntiou to one classified in the l~olicy :IS more liiizardons. JY111'll 
the 1)olicy was  issued l~laiiitiff 2'vits employed :IS wa r t~ l~ouse  foremall. 
alitl i ~ s  ;I 1):1rt of his duties he was  sometimes requirrtl to run  the 
niacliiiiery ill the 11Iaut. Thereafter,  l~laintift '  was  discharg:rc~l, ail11 
\vllilr uneu~~) luy rd ,  returned t o  the l ~ l a i ~ t  to cut tlew11crr.y s t a l w  
fo r  his giircle~l, alitl \ \-Me using a circular saw for  this l ) u r l ~ c ~ s ~ ,  
i~cc.itlenlally cut  his llaild off. L)efe~ld:int contendecl tlxit piaiilrilf 
n:is iiljured \vliile r ~ ~ g a g e t l  ill the more l~azartlons o c ~ u l x ~ t i o n  ot 
" > ; I \ Y ~ ( T  ilot usin:: autoinntic guurcl" : IIc'ld, tlie cliuilge of occul~a- 
tion rcferretl to in the l~olic-J did ~ ~ o t  relate to mere  teml~orilry 
:lets ge i~rra l ly  l~erformetl  11y those in other occul)atioi~s, and  ;IS 

the act  causiug the injury ill suit  could have becn done while ill- 
i u r rd  was  engaged iir the  occupation of warehouse foreiilan, t l ~ c  
jury ' s  l i ~ ~ ( l i n g  fro111 the evitlrnce was tha t  the iilsurrd had uot 
cll;~ilgrtl his occuliatiou lo oile classified by tlie 1)olic.y a s  more 
l~ :~z:~r t lous  will ~ i o t  11e t l isturl~rtl  oil ul)l)t'al. 1l'ointrt.l; c. I IIS.  C o.. 
445. 

L. Ui.w b i l i t y  I~tsto ' tr~lc.~.  

1. Iusuretl I~rougllt suit  oil a 1)olicy l~roviding for certain bvnefits if 
illsmwl should become l)eriuai~rntlg u11d totillly disabled. The 
1)olic.y llrovidecl tha t  ill tlle eveut total tlisal~ility existed for :I pcxri.ltl 
of ~ l i l i r ty  days it slloulcl be l~ r r sumed  l,erm:llie~~t. I ~ l s u r e d  furuishc~tl 
i i ~ s u r r r  1)roof of disnl~il i ty , s i g~~ed  11$ a ~ ~ l ~ y s i c i ; ) l ~  stating rllaf 
i~ isured  l ~ c l  beell t l isal~lrd for a 1)eriod of over 71  days, and t1i:lt 
hucll tlisability \\.oulcl l~rol)abl.y last for  two or three weelis loagc'r. 
011 the tr ial  iilsurecl oberrt l  evidei~ce f rom wl~icll the  jury fo111111 
t11;it lit, \\-as totally and l ~ e r l ~ ~ a ~ l c n t l y  disabled. Hcld .  insur td  
furilisllt~d evicltbnce of totill alitl l~r rsunlably  l~,ermni~eil t  disiil~ility. 
\yllicl~ the  jury later found to Iw total  i ~ u d  I I ~ ~ I I I ; I I I ( > ~ I ~ .  : ~ n d  sue11 
cvidrilce was  sufficient for  i1 recovery under the terrns of the 
~ ~ o l i c y .  Raker c. I i r s .  CO.. 106. 

2. ICvicleiice of totality and lwrm:lnency of t1isal)ility 11c>ltl sufficieiit to 
I)? submitted to jury in this case. I b i d .  

2. JYllere 11lniiltifY's e s a n ~ i n a t i ~ ~ n  ill chief and the trstimolly of other 
n i tursses  is  sufficirnt to be sulmi t ted  to the jury oil the cluesticrll 
of 1)laintiff's totill and permanent disability uilder the  1)rovisions of 
the  11olic.y ill suit ,  testinloily elicited from 11laiiltiE (111 cross- 
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Insurance R c-contimed,. 
examination tha t  he  was  able to direct h is  bnsiries~ for  compensa- 
tion antl profit dur ing the  alleged disability does not justify a 
judgment AS of nonsuit. Guy ?:. 1118. C'O.. 118. 

4. I.:vidence of total  and permalient disability within provisions of 
policy held suffici(wt to  be submitted to t h r  jury.  Blnclinztrn 2;. 

I ~ i n .  Co.. 4%. 

5. I'lailltifi brought suit  on a clause in an  insurance policy providing 
certain bmefits if plaintiff should furnish due liroof of total  and  
lwrmunr l~ t  disability and  tha t  such disability had existed for three 
m o ~ ~ t l i s .  I t  was  admitted a t  the  tr ial  tha t  a t  the time of insti tuting 
the  action plaintiff was  tonlly disabled and had 11t,en so disabled 
for  more than three months,  but the  only evidence a ,<  to the  perma- 
n(.nc$ of the disalsility was  the  certificate of l r l a in t i f s  physician 
tha t  tlic' disability was  probably temporary and would be removed 
11y operations on plaintiff's eyes for  cataracts.  H("li1. in the ah- 
sencv of evidence tha t  such disability was a t  least probably perma- 
n w t  a t  tlic time of insti tuting the  action. dcfrnrlnnt's motion as 
of nolisuit should have been alla\ved. Hcitd 1. .  I t i s .  C'o.. 4%. 

ti. Evitlcncc held to tliselose disability which was not total  a t  time of 
termination of insurance, and insurer conltl not recover on  dis- 
nbility clause. Booze, 1.. Assicrn~rcc' Kocir.l,~l. H4S. 

I11 terveners. 
A Eight  to Intervene. 

b T i m c  of I)?tc.rvolt io~r;  Fitit11 J u d g m r r ~ t  
1. C'roditor of heir held entitled to i n t ~ r ~ e n e  ill l~rocrwling tto sol1 in- 

t e s t a t e ' ~  lands to make assets, the  judgment for  tlic sale of the 
lr~ntl retaining the cause for  fur ther  ortlers not lwinz a tin;rl jutlg- 
nient. Hood x. E'rccl. 432. 

Irrtosicatin:: I.iquor. 
I3 I'ossession. 

( I  I n  Geiieml 
1. Actual or c'onstructive possession of intoxicating liquor i? sufficient 

for :I conviction under C'. S., 3411 ( b ) .  h'. 7.. Sorr.is. :,9l. 

(4 Prosecution and I'unishment. 
c E:'1:ide?icc 

1. I.:viclence of defendant's guilt in this prosecution for 1)ossession of 
in toxiwt ing liquor antl implrments for i t s  manufacture.  ('. S.. 
3411 ( b ) ,  ( d ) ,  is  held sufficient, and  defendant 's  motion a s  of nrm- 
sni t  was  correctly refused. 6 .  1'. Sor?.is. 191. 

d l i r s t~~uct ionx a ~ d  Uivccted T'crdicf 
1. ~ncontradictetllictel evidence t h a t  upon the  officers' showing of a search 

\varrant to defendant,  t he  defendant went out to  f w d  his  hogs 
:1m1 tha t  other membcrs of his family tried to dispos'? of or conceal 
intoxicating liquor and iml)lements for  i ts  manufacture which \\ere 
in tllv lioust~, and tha t  the officers found liquor and implemcmts 
in the  house and a rig lately tired near the  liouee i s  held sufficient 
to su l~])or t  :In instruction by the tr ial  court t ha t  t l ~ e  jury should 
find tlcfendant guilty if they believed the  testiml,ny beyclntl a 
reasonable doubt. A'. 2:. Sol'vis. 191. 
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Judges.  
A Rights, Powers ant1 1)nties. iJurisdic.tion affecting orders ant1 judg- 

ments crf arlotl~er judge see Courts d f . )  

h Special and Enzo-gc~reu Judges 

1. Emergency jntlce not holding court  may not n l ~ l ~ r o r e  clc~1.k'~ order 
iiuthorizing guardian to mortgage land. I p ~ C l i  1.. Boiili. 'i!)l. 

Judgments.  

A S a t u r e  and Essentials. (Of judgments on lde:~dings scr Plt)adii~gs I c.) 
b  Judymcnts  in Kcr?~  

1. A judgment in a n  i~ct ion  to determine the  heirs of' n deceasrtl nut1 
to distr ibute the estate i s  a judgmcbnt i i ~  rcm. F(,tyrr.so~i 1.. I'ricc. 37.  

L) Judgments by Default. 
a Grounds and  IZequisites 

1. Summons was  ser red  on the corlrorate defendant requiring it to all- 
pear and answcr in a county other than the county in wl~icli the 
action was  insti tuted.  Ucfentlant mailed allrwer to tht, clerk of 
the  county of tr ial ,  but i t  \\-:IS recrircd af ter  e s l~ i r a t i on  of t imc~ for 
filing. S. C .  Cotle, 609. Jutlgmcnt by default  ant1 incjniry \v:~s tan- 
terrtl which \\.a:: later es tvgted ,  resulting in a rertlict in 1)laintiff's 
favor. Held,  the  sumnorla n.:ls fatally defectire, and a s  the juclg- 
m m t  w:ts entc.red for \v:~iit of' an :lns\rer. defentl t~nt 11,?(l matlr 110 

appearilnce and  tlic court had rlo jurisdiction of tlefentlunt. :llitl thtx 
juclgmc,nt is  void. : ~ n d  sliou1~1 l1:tve l~ccln set  :~nitle on d t ' l ' t ~ ~ ~ d i l l ~ t ' ~  
motion t l~c rea f t c r  made to vacate same. Hrci~rcll r.  l.l7c7atc'trd. S i i .  

II  B!J Ilcfrtult a ~ i d  I~lqzti iy 

1. U ~ I O I I  judgment by tlefnult :111tl inquiry only questioli of d :~mages  is  
o lwi  for  cleterminntion. Iloicie c. rl'ucl<cr, 3. 

2 .  A judgment by t l ~ f a u l t  and inquiry establishes a riglit of actiou o f  
the kintl prol~erly yleatlc~l in the complaint, and dctrrniines tht' 
r ight of' plaintiff' to rccorer a t  least  nominal tlam:igc.s a11d ( w t s ,  
and l~rccludes d~fc lndant  from irffering eritlcnce on the c~secution 
of the  inquiry to show tha t  p la in t i f  ha s  no right of action. ( I .  S., 
596. DcHojff ?.. Ulacli, 6%. 

3. A judgment by default  aiitl inquiry in a n  action to recover damages 
sustained by 1)laintiff resoltiu:: from the collision of two trucks (111 

a public l~igll\v:tg, oue of \rllic11 trucks was  owned by plaintiff. will 
nut preclude defendnnts f rom introducing eridence on the esecution 
of the inquiry tending to show how the collision occurred a n d  tha t  
the  accident was  the result of the negligence of plaintiff's tlrirer, 
the ~r.itlc311ee not being rc,lnted to the issue of' contributory negli- 
gc.nc.cJ. I ~ u t  being coml~etent on the qurstion of the  iunc~unt of dnm- 
agtSr sustained by 1>1:1intiff a s  a pros imate  result of clefrndants' 
negligcmce. plaintiff being entitled to recorr r  over and n11ol.e 
nominal clamages only damages sustained a s  a proximate result of 
defendants' negligence. I b i d .  

4. Plaintiff obtained a judgment by default  and  inquiry against  de- 
fendants in his at.tion against  them to recover damages resulting 
f rom a collisioii between t\vo tracks. one of which was o ~ r n r d  1i.v 
plaintiff. Plaintiff alleged tha t  the other truck was dr i rcn  by on r  
of defendants, operated by another,  and ownet1 by the  third tle- 
fendant.  H e l d ,  u11on the esecution of the  inquiry, the alleged op- 
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era tor  o r  lessee of the  truck was  ~ ~ r e c l u d e d  b), the  judgment 
by default  and  inquiry from introducing evidence tha t  he  \\-;IS in no 
\yay conuected with truck causing plaintiff's damage, ei ther a s  
lessee o r  otlierlvise, such evidence reliltiug only to the question of 
liability \vllic.h was  conclusively established by the j u d ~ m e u t  by 
default  aud inquiry. Ibid. 

F On Tr ia l  of lssucs. 

1. \There judg~uent  a s  of ~ ~ o u s u i t  is  entered in favor  of defendants 
l,leacliug r l ~ e  s ta tu te  of l i ~ u i t : ~ t i o ~ l s  applicable, a judgment later 
cslltercd agaiust  the deleudants failiug to ~r lead the s ta tu te ,  u.liic1i 
j ~ u l g ~ n c l ~ t  ;~tlvc1.sely affects the rights of the defendants obtaiuiuy 
the judgn~t 'ut  of u o ~ ~ s u i t ,  is  ~ ' r roueous .  l I ( ~ ~ y c t t  c. Lee, 636. 

1. Court'a al)l)roral  i lu~tc  pro tcorc. of clerk's order authorizing guarclii~u 
to mortgage lauds is  ulheld.  Iliocli 1.. U u ~ t k ,  791. 

Ii Attilck aud Settiug Aside. 
a C'or~sctlt J u d y m o ~ f s  

1. IVllile the  authority of a u  attorney is  lrresumed wllen he 1)rofesses to 
represcut a client, \\.liere the  ullegcd clieut has  assumed the  burden 
ol' proof and  satisfied the  court  tha t  ti11 attoruey si,;uing >I collseut 
judgment iu her behalf \\.us without authority autl t ha t  she \\.+ 

not 1)reseut a t  the  lleariug aud had not agreed to the judgmeut 
or i~utllorizecl anyone to agree  tliereto, the court 's  judgmeut settiug 
aside the  couseut judglueut \ \ i l l  be ul)Sieltl ou a l ~ l ~ e a l .  Bu~rl; c. 
1%*11la11d, 3%. 

1. A joint answer by the  individual aucl cor1)urate defendant was pre- 
lrlir~~cl I,y all at torney of anotller S ta te  and  mailed to the  clerk of 
tht. t r ia l  court ,  but \%-as uot received by him uuti l  time for  filiug 
ans\rtsr  11;1d e s l~ i r ed ,  S. C. Code, 309. Judgmeut 3y default  and  
iuquiry \ \>IS entered, ant1 the  i~ltli\-idual defendant who had  been 
tluly s t . r~ iced with ~ ) r o c w s ,  ~ n o ~ ( ~ d  to vacate s ame  f 8 ) r  surprise autl 
excusable ueglect. Hcld .  t he  iuclividual de fe~ idau t  had entrusted 
his case to one not licensed to practice i n  this State,  aud eml)loyetl 
nu attorney rc~guli~rly l)rilcticing in the courts of the  county o r  the  
district, ant1 his failure to answer is  at tr ibutable to Siis owu 
~lc.gli~t~uc.e, and  his mutivu to vacate w:ls 1)rol)erly r~~f 'used.  H a r ~ ~ l l  
c. I J~c~I~ tcud ,  SIT. 

2. The refusal  uS a motion to se t  aside a judgment fur  surprise autl 
t3xc~usul~lr ueglect \\.ill be upheld where the triirl cclurt finds from 
comlwtent evidence tha t  irotice of the time set  for t r ia l  was  duly 
sent m o v i ~ ~ l t ' s  vouusrl through the  milil. but was  110t receiytyl 1~y 
Slim. Clrr,ijtoic I'. Aduircs, 920. 
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Judgments K f-co11tir/ufc7. 
2. Procedure to set aside order for  irregulari ty is  I J ~  111otio11 in tlie 

cause within R reasoliahle time, ant1 refusal  to litwr motion on 
ground tha t  one Superior Court judge i s  without jnristlic.tion to set 
aside order (IS another Supcrior Vonrt judge is  error.   o off?^ Po. 
z, Yopp.  716. 

3. Remetly to correct jndgmcmt is  11y motion in the cause if irrr-ular 
and  by a~ lpea l  if erroneous. N. ?.. HolTingsu.ol'th. 730. 

4. A void judgment i s  a nullity and  may be set  asitle on nlotioli. Hur- 
re11 ?;. Ti-c~lsteed. 817. 

I, Operation of Judxments a s  Har  to  Subsequent Action. 
u Jud{ /me~ i t s  ns of Sonsl t i f  

1. I n  ordrr  for  a judgment of nonsuit to operate a s  res c~d.iicflicrri(t ill a 
su l ) squen t  action brought under the prorisions of C. S.. 41.5, i t  i s  
required thnt the  t r ia l  m ~ r t  find a s  a fac t  tha t  the  second sui t  
i s  hiwed upon substantially i d ~ n t i c a l  allegations and  eritltwce :IS 

the first, and where the  t r ia l  court  hears  no evidence and fintls no 
facts h is  judgmclit d i w ~ i s s i n g  tlie xc t io~i  u11o11 the 1,lea of e s t o p l ~ l  
by the  former  juclg~nt~nt i s  pren~atnre ly  and inadvertently made. 
I l a t so i~  1;. Lou?ld?y, 371 ; Fergllson c. Fergitsoii. 911. 

b Fi?zul (1+1d I+ l t e i l o~u toru  J u d g m c ~ i t s  
1. Jutlgment tha t  lailds need not be sold to make assets held inter-  

locutory and not to bar l~roceeiling for  sale of lands u l~on  insufli- 
eiency of personalty. l'lnce z'. Pltrcc., 676. 

c Pcrsor~s C'otlcT~tdrd 
1. Heirs  ser red  lry publication held b i~rred  from bririging subscqncwt 

8ction against  administrator for  s l l i~re  in estate.  Fc)~,~ttsoii  I' .  

Price, 37. 

2 .  An un:~ppealed f rom judgment sustaining a demurrer of tlic chief 
S t a t e  bank esamiiier for  fa i lure  of the  complaint to s ta te  a cause 
of action against  him fur  a n  in jury  received by a t e l ~ a n t  \v l~en the 
tenant fcll tlown nn elerator shaf t  in a building operated 1)y the  
hank examiner in the interest  of t h e  creditors of the 0;~nli   ill riot 
support a plea of 1-cs judicata a s  to the Commissioner of Banks  
in :I subsequent action brought hy the  same plaintiff against  t h c ~  
former  t l e f r ~ ~ d a n r  Rlld the  C'ommissioner of Banks  la ter  succeeding 
the  bank examiner in t he  liquidation of the  bank, the  recovery 
being j~nyalrle out of assets in the  hands  of the Commissior~er of 
Ranks,  t he  bank examiner being a n  umiecessarg lrarty, and  his 
jointlrr i,caultiiig in no injustice, 2nd the Commisaitrnc~r of Har~lis 
being the real par ty  ill interest, and rcs judicccta al~lllyin:: only to 
parties to the ac t io l~ .  Hood 2:. Mitchell, 156. 

f Plcn a n d  Procedure 
1. Upon a plea of estoppel by judgment, i t  i s  e r ror  for t he  court, simply 

upon the  reading of the pleadings, to dismiss the  action. Ilic- 
Downing v. M7hite, 567. 

M Conclusiveness of Adjudication. 
a Matters Corlcluded 

1. h widow, executrix of her  Iiusband's estate, instituted l~roceedings to 
recover from the  estate the proceeds of sale of lalid formerly heltl 
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hy her and  her husband b~ entireties, which sale was  made 1)y 11rr 
liuslr;~nd and the proceeds thereof in his p o w m i o n  a t  the t ime 
of his death,  t he  widow clainling tha t  the rig111 of su r r ivo ra l~ i l~  
attached to the funds. .Judgment was  entered tliat she  recover the 
sum demanded. Thereafter the widon inctituted a l)roceeilinc to 
h a r e  lands  sold t o  make awe t s  to  p a s  the  judgmeilt. H e l d ,  the  rtxill 
qu r s t i o l~  litigated and  not the issues upon which the  judgment was  
entered is  determintltire of whether the  judgment was solely against  
the proceeds of sale o r  a general claim against  the estate to satisfy 
which lands of the  es ta te  niay be sold. Place c. Plnce. 676. 

1. C'. S., M Y ,  giving ii par ty  served by su1)stitution or his represelltatires 
tlie riglit to appear ant1 defend the  action within ;I prescribed tinlo 
a f t e r  judgment will I)e broadly construed to  in~alude within the, 

te rm "representutives" all  lwrsons succeeding th~. r ights of sucli 
party,  in this rase a mortgage creditor. Hood c, b'reel, 432. 

Jury .  
A Competency of Jurors ,  Challenges ant1 Objections. 

1. Where s e ~ e r a l  bills of indictment :igainst a def2ndant a r e  con- 
solidated for  tr ial ,  the defendant is  entitled to but four peremptory 
challenges to t he  jury and  not to four llrremlltory c.hallenq~s for 
each bill, the  consolitlated Irills being trexted ,tr sel~aratc' conllts 
of tlie w m e  bill. 2;. C. Code, 46'23. 14'. c. - i l l  ldye, 850. 

B J u r y  Boxes and  Special Venires. 
d Alternate Ju ro r s  

1. Where defendant makes no  request fo r  a finding tlia: the t r ia l  would 
likely be protracted,  i t  will be presumed oil iippeal t ha t  the court's 
order for  a n  a l ternate  juror is  sulqrorted by sufb5ent  findiuga of 
fact .  S'. c. Dalton, 507. 

2. Act lrroviding for  a l te rnate  juror where i t  secrns like a. t h a t  tr ial  will 
be protracted is  constitutional. Ibid.  

3. Where the court  finds t h a t  one of the regular j u ro - s  was  sick m,d 
incapacitated i t  i s  sufficient to support his order tliat tlie al ternate 
juror selected in the  case should serve a s  a juror. !Bid. 

C Right to Tr ia l  by Jury .  (Upon report  of referee see Reference D b.)  
b I n  Geneva1 

1. The essential a t t r ibutes  of tr ial  by jury guaranteed by Art.  I, sec. 
13, a r e  tlie number of jurors,  their  impartial i ty and  a unanimous 
verdict, and chap. 103, Public L a m  of 1931, providing tha t  tlir 
court  may order t h e  selection of a n  a l teruate  juror in those cases 
which seem likely to be protracted, does not illfringe upon the 
constitutional provisions, the  a l ternate  not being technically a juror 
unti l  a member of t he  jury has  died or been discharged and  tlw 
a l ternate  i s  made a juror by order of the  court, and the a l ternat r  
being selected in like manner  with the  regular julwrs and having 
the  s ame  safeguards thrown around him and being given equal 
opportunities with them of hearing the case, and  liis presence not 
being prejudicial, a n d  the  verdict being finally returned by U11311- 

imous verdict of twelve good and  lawful men. S. v. Uultor~.  507. 
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Justices of the Peace. 
E Itevielv of Proce~ilinps.  

n .Ippcnl. (.Jurisdiction of Superior Court  up011 appeal .;ee Courts A e.)  

1. I t  is  not required tha t  a n  appezal f rom a judgment of t he  justice of 
t he  peace he first t a k m  to the  ~ e n e r a l  county court  of the county. 
but the  ;~ l ) l~ea l  may be taken directly to the Superior Court. Art .  
I\-. see. 27. VcYce l~ j  c. .-ttlder son. 481. 

Kidnapping. 

(: Jutlgmeiit and  Sentence. 

1. Life sentence is  not mimclatory upon conviction of ki(lnal)pi~lg undvr 
chapter 642, Laws of 193::. 6. a. Kelly, 660. 

Laches see C'ancellation and  Rescission of Ius t ruments  R c. 

Landlord and Tenant.  (Landlord's  liability to tenuut for injuries from condi- 
tion of premises see Negligence A c.)  

D Terms fo r  Tears. 
h C o ? i d ~ t ~ ~ x  of Premises Zpotr Srirtrrtdct nttd Lotrdlottl's Xtyhts IOIOII 

T e r m m a i ~ o n  of Lcusc 
1. Plaintiff leased certain lands together with eleve11 mules used in 

cultivating same, the  contract  providing t h a t  nt  the expiration of 
t he  term the lessee should re turn  the  "lrersonal 1)roperty in a s  
good condition a s  i t  now is, o r  i t s  ec)uiralent in kind." Five mules 
tlied or were clisposcbd of by the I?ssee, but the  lessee bought five 
other mules 11rior to tile termination of t he  lease. The Brr  m u k s  
s ~ ~ l ~ s e q u c ~ n t l y  l )urc l~ased by the  lesser w?rc sold and the  ~)rocrr t l s  
of sale were in t he  hands  of a crcvlitor of the  lessee at  the timv 
of the submissior~ of t l ~ i s  controversy ~v i thvu t  action. Hc'ltl, ill tllr 
; t l r s r ~ l c ~ ~  of 311 agreed facat t11;it tlle Icssee had l~urcliasetl ill(, tivcs 
mulrs a s  ;iyent of the lessor. or had purcht~sed t l ~ c ~ n  \vit11 the  ill- 
tention of replacing the  lessor's mules wit11 them. the lessor 11;111 
no title to the fire mules so as to be able to maintain a suit  for tht. 
proceetls of the s;lle of the  ntules. E'ot.eltattd t'. Frrt.mc'rs C'o.. S"i. 

1,ibel :inil Slalitler--1.imitatio11 of actions for. see I,imit;~tion of Actions I3 I) ::.I 
Life Estates.  

D Forfeiture of Es ta te  to Rem:tinclerm:rt~ 

n Sottpoymcnt of Taxes 

1. I t  is not required tha t  n r~~ ina in t l e rman  should settle for  the  taxes 
against  tlle prol~<>rty before bringiug ;lction against  the life tenant 
uudr r  C'.  S.. i W 2 ,  to I ~ a v e  her ?state forfeited for  allowin:: the  
1)roperty to be s t~ld  for taxes  and  failing to redeem same withiu 
time 1)rescribed by law. Ilryutt I . .  Bryan. 464. 

2 .  K y  the  express terms of the  s ta tu te ,  C. S., i9S2, a l ife tenant forfeits  
his interest  in lands to the  remaindermen when he  fa i l s  ant1 
refuses to pay taxes thereon and  suffers the lands to he sold for 
taxes  and fails  to redeem same within one yclar from such salt,. 
at111 plaintiff's contention t h a t  t he  es ta te  of the life tenant is  not 
forfeitf,cl until the  tax-sale certificate is  foreclosed and  thc land 
sold by a commissioner is  untenable. S ib lq l  v. l'ou:rrsend, 648. 
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Limitation of Actions. 
A Statu tes  of 1,irnit:ltion. 

c A c t io l~s  Bur-ved ill TArcca I-crr1.s 
1. An nrtic111 to avoid a n  instrument on the  gronutl (r' fraud is  I ~ n ~ w d  

a f t e r  the  c l a l~se  of three year:: frc~ni the  accrual of' the cwnsc of 
action. Hclryf'tt r .  Lcc. ,53(j. 

1. AII atlminist lxtor (I. 7). 11. nlrl~ointccl a f t e r  the  reniovi~l or tleatli of tlie 
forl11t.r :~tlministrator h:is :I riglit to sue the hoi~dsman :mil the 
r e  a l r ~ i i ~ i s t r : o r  o r  his l)ersni~al r e l ~ r ~ s e n t : ~ t i v e  for  I~re:lcll of 
the  st:itutory bond, and  since t h e  cause of action by the adminis- 
trzitor (1. b. la. tloes not accrue ulitil his al l lmintmei~t,  t he  action by 
such :rtlluinistrator is  ~ i o t  ha r r rd  a s  a:::~inst t he  bondsman unti l  
t h r c ~ ?  y w r s  subsc~~nr r i t  to his ap l~o in tmt~a t .  (~'. S.. 441 ( f i  ) . I)rru~t r.  
Dl01 11, 37s. 

1. An ac.tiou to avoid a11 ins t rument  for  f raud accrues f rom the tlatc, 
tlics facts ~'onstitutin:: the fr:~ucl a r e  discowred, or t he  tlnte t1ic.y 
slioultl l i :~re hren discori.retl by due tliligence, r ~ n d  a f t e r  notice 
sufticicnt to 11ut :r re:isonal~le n1:111 11p011 iliquiry. 11l;iintifY is c1i;irge- 
;111lc ~v i t l i  kriowlet1i:e of a11 fac ts  wllicli ;i rrasonablc inquiry wonld 
11:ire tliscorerrtl, ilnd where tlit, eridvnce clearly slio\vs t h a t  11l:lill- 
tiff, more tl~iili t h r e ~  years 11rior to  ir~stitutin;' the ac:tioii. llntl 
il~forrn:ititrii of the  facts coiistitutin:: the f raud or notice sntficict~it 
to put h im up011 inquiry whiceli ~vould  have disco,-errd the f:ic.ts, 
the  motion of nonsnit of' def ru t la l~ts  yleading t h e  st:ltnte is prol)rl.ly 
a l l sned.  Hnryct t  c. Lw. 556. 

2. Ill this l~rorecdin:: :1gni11st t l ( ' f m l n ~ l t  to enforce the s ta tu tory  liability 
on hnrili stoc'k o\\-nc4 I)y him, tl(~frrit1arit nllegrcl tha t  he  purcliasetl 
t he  stock film the  b a l k  and war  il~tlucetl to make the l~u rc~hase  i ~ y  
tlie f;ilse :rlitl frautlulelit miarey~rcseiitatioiis of the  I~aiik 's  pres i t ln~t .  
Held. whether tlic tlefcsl~se wns hnrred by the s ta tu te  of limit:lliol~s 
ulidc~r the fac ts  of the case, S. C'. ('ode. 441(9)  is hold for  the  
ju1.y. tht. st;ltutr beginnin:: to rn11 only from the  Ciscovery of the 
flxntl  or \vl~eu i t  should h a r e  been discoreretl in tlir exert.isc 
of ordinary care. Hood 1.. I'crddinon, 631. 

3. An actiou for  sl:il~tler I1rgu11 m o w  th:rl~ s ix  n~ontli?;  a f ter  tlic lrub- 
licarimi of the :~lleged tlefamntory \vortls is  Ilarretl by the s ta tu te  
of liinitatiolis. C'. S.. 444, t he  right of action accruing f rom the  
(late of p u l ~ l i w t i o i ~ ,  rt~::nrtlless of t h e  fac t  t ha t  it is  l)eg1111 withirr 
six montlis f rom the tlisc20rery 1)s p1:iintift' tha t  t l r ferdants  wert. thc. 
;~ut l lors  thereof. Qo~.doir c. b ' ~ d k .  734. 



1.i111itntio11s t ~ f  Ac+ions 13-c~)11tit11/f'd. 
c Fitlrcc.ictr!j 1icltrtio1rship.s 

I .  Ik~fentlants.  81s 1)lxintiffs' at torneys.  ilegotiated t ~ r t a i n  111)tes rserutt.tl 
1)). ~)l:rintilYs to a hank. rrc'eived the proceeds and  dishursetl a 1)art 
thereof in 1)aymrnt of l)lai~itiff 's debts a s  tlirectccl by p l a i~~ t i f f s ,  
I)nt failetl to 11cc.ou11t to plaintiffs for  t he  Irnlnilcr. PlaintilYs insti- 
tuted this action to recwyer the  bnlaiice due inore than tl1rt.e years 
af ter  tlefentlnnts had ol)tained the  funds,  nrid d e f c ~ i d a ~ ~ t s  ~lraclecl  
t he  three-year s ta tu te  of limitation, C. S., -14lil). I t  apgeared tha t  
the ncTion was insti tuted within three years f rom the date  1)lain- 
tiffs de~nandetl  sett lement:  H c l d ,  tlie :xction was  not barred,  there 
I)ei~ly a fiduciary relationship I)etween the pnrties, mltl tli' stntntt, 
not I)egi~ming to run  until a f t e r  demand and  refusal. Efird 1'. ~T i l i~s .  
5m. 

I.ogs and  I.ogging-Timber tlreds see Deeds and ('~rlivey:~nces E' Ir. 

Jlnlicious Prosecutio~i.  
h Right of Action and Defenses. 

(1 I n  Ge)lcral 
1. Searc.11 \\.arrant ol)tainetl ninlic~iously :tnd without probable c3:lu*r 

will snplwrt xctiou for mialirious l)rosri~ution.  I'rc~iisl!~ r .  . l c c t l ~ f t ~ .  
332. 

AIandamus. 
A S a t u r e  and (:rou~itls of 1itwetl.v. 

1) P c r f o r m c l ~ r c ~  of L(,gc~l  or  IIi~ristc'rirrl Dut!j 
1. Mandamus will lie to conil~el n county i iccountt~i~t to sign vonc'hers 

\vliicli lie is  required to sign lry Inn', since uiltlrr suc.11 c.ircunistancc+ 
thc signing of t h r  vouchers is  x purely miuistc.ri:ll duty.  Uorlrtl of 
k;.:rl~ccrctio~~ 1. .  B ~ r r y i ~ r .  421. 

2 .  Hcld. i~l;rntlanins will lie in a suit  I,. to:~cliers :and others cm1)loyt)tl 
in the  city scliool system to c~~ in l j r l  a c+ty to Iroi'l'o\\- molrt,y to pay 
r-;llitl s~ibs is t ing  j u c l g ~ ~ i m t s  olltninetl 1)s- 1)laiiitiffs for  their s:lli~ries. 
it Ir t , i~~g ;~tlmittr t l  tliat tllv city lint1 sufficient cretlit to borrow the 
slims n ~ w s : i r y .  :uid tha t  sufficient sums \\-err co1lec:tiblr and \\-ol~ltl 
I)e tvllected f rom tliv tllres lwietl for t11:rt l)nrl)osr, i111tl it 1)clillg 
t lo ter~~l inr i l  a s  :I mxttc.r of 1;rn- tliat the tit)- llntl authority to 
I M I I . ~ Y ) \ \ .  sums for  the ]rnr]~osr ot' p ;~ying the j~itlgmewts. IIr~l)i~?zo~rtl  
1.. Cha~~ lo t t c .  60-1. 

ta  .I hsc~rcc of LcyclZ I<cmc'd!l 
1. BI:~iitl;~mus will lie in fnl-01 c~f sprcial c,hnrter distr icts of n ~ Y ) I I I I ~ ~  

: t , y i ~ i ~ ~ s t  t he  rt11111ty v t ~ ~ i ~ m i s s i o l ~ r i ~ s  :~ i id  t.ou~ity l m ~ r d  of e(111ration 
to c~)nll)cl  the :~ssuml)tion 1))' the  cilnirty of i l~dc~ l ) t e t l~~ess  incurretl 
l)y tlie distr icts for the  a'c'ction i~rltl equil,mt~nt of school Iruil(1ings 
necessan,y to tlic constitutional school term, the t1efentl;liits I j e i ~ ~ g  
ln~bl ic  agencies chiirgrd by s ta tu te  with the  ~rerformance of the :I(% 
mltl the  f a r t  t ha t  the ( 'onsti tutior~ ~ ~ r o r i d e s  tluit county c.omnlis- 
sio11t.r~ Pailin:: to perform their  duties in regard to the  m:lii~teiiailiy. 
of the  rtquircd school term should Ije guilty of mi sdemea~~or .  Art .  
IS. sec. ::. does not prerlude the writ ,  since the l~unis l imt~nt  of 
drfentlants would not i n w i d e  1)1:1intibs tlie relief to \\-hicll t11t.y 
:Ire c~ntitled. Ilickory r.  ('aftrzcba C ' o i c ~ ~ t ~ ,  163. 



1016 ISDEX. 

31arshaling. 

A Sa tu r t a  :mil Scopc of Remedy. 

o 111 Ccllo~il l  
1. The tloc*tri~~t, of marslri~linp rests on equitabl(~ ]~~.iirc.iplrs only. antl 

will not be in7-oked a g a i l ~ s t  a superior equity. or to  the in jury  
of t he  cr td i tor  l ~ n y i r ~ g  the tlouble ae ivr i t r .  Stol,.cs 1. .  Gtokca. 108. 

2. Ii ight of tlowcr iu sn l~ r r io r  to crcvlitor's equity of m a r s h : ~ l i ~ ~ g .  Ihid.  

Master and Servant.  

A The Relation. 
n Cwation, aild Esinfctrcc 

I. Evit1enc.e hr ld  not to disclose emergency tmyiowt,rii~g eniployee to 
hire : ~ ~ ~ o t h c r  fur employer. Rea rcs  2.. I'o~cEr Co., 523. 

2. A contract to employ a person fo r  a period of a t  least ten years if 
snc.11 pt3rson \voultl leave his l~ re sen t  rnll~loymolit ~ n d  work for  t h r  
l ~ r o l t o s ~ l  c'mploytbr ill another city is  not void for  indefiniteness for  
failure of stipulation of the  amount of comyem: tion or character 
11f servicrs to he rcntloretl, or because the emliloye:. might terminate 
the contract a t  any time. Jones r .  Light Co.. PI:?. 

R \Tnges antl Compmsation.  
tl Rc?n.cdics of E m p l o ~ c c s  

1. Claim for  services rendered is  not entitled to l ~ r ~ ~ f c r e n c c  upon in- 
solvri~cy and receirersl i i l~ of' i i~diri t lunl eml)loyt3r. I n  r c  Rctrrlc. 
331. 

C' l l n s t e r ' s  Liability for  In jur ies  to  Servant.  

cc III G c ~ i c m l  
1 .  Tlre c ~ i t l e l ~ c e  disclosed tha t  plaintiff. when a 11oy of thirteen y m r s  

of :lgt', took d i l ~ n e r  to his 1)rotllrr who was  work ng for  defendant 
in the coustruction of a house, tha t  one of the  c.:~rl)euters i l r o p ~ ~ ~ d  
his Iranlmc~r fro111 the  secon(1 floor and defe11dant's foreman asked 
~rlnintiff  to hand the  11nmurer hiel< to the  carl,entc,r, t ha t  no ladder 
\v:ls built for  uccess to  the  second floc~r, but t ha t  11raccs were n:liletl 
a t  the  corners by which the  carlrellters climbed ul )  and (1on.11, t11:it 
j~l:~intiff (.liose to climl) u p  11y R n. ind~~\v .  and in a t  empt ing  ti) r(~1(.1i 
;I joist o r t ,~ .  his heail. slilqwil and fell to his injury.  Held. 110 

emt3r,grncny existed snflicic~r~t to coiistitute plaintiff a n  cmgltryee :mtl 
cmutc, the rc la t io~i  of mnstcLr and  scrvant,  :1nd plaintiff was  a m e w  
voluntcrr  i i~ jure i l  in the, ]~c~rt'orm:rlice of a siml,lr : ~ n d  ordinary task.  
: m l  X. ('. ('otl(,. 50:32. 11:rs 110 n1q1lic;ition to the :~ctic~n. R c n w s  1:. 

I'orci,r ('0.. 5 3 .  

2. Wlrc3re a11 rnll~loyctb ustzs :I certain appliai~c~e ill direct disobedience 
of ~ ~ i ~ s i t i v e  i ~ ~ s t r u v t i o n  by the  c~nl)loyei., the employer m a -  not 11e 
hcltl 1i:illlr for in jury  to the  cmployet, r r s n l t i ~ ~ g  from the  IIW of tho 
: I I ~ I I I ~ : I I I ( ~ ~ .  l<vird!~ 1.. Oil ("o.. 596, 

11 Tools. . I lnclri?io~~~j orrtl Appliflr~ccs i r ~ d  Sofc l'lrrrc to 11.i11.1; 

1. Eritlcncc tha t  an  einl~loyct~ \\-as injured when st~.nc,k by a lrlal~lc 
\vhich f r w  ul) when s t ruck by the  whrels of cml)loytlr's truck \\-htq~ 
tllr truc.1; crossed a bridge. and tha t  the  employee was  injured wllell 
wirc which he was  mr ry inp  caught in his slepvt8 and jerked his 
li:c~itl :tt.ainst ;I l~irct ,  of steel, i s  hcld to show that  the injuries \yere 
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7) Scopc of Emplogmcitt 

3 .  H(,ld: coinl~laint  failetl to sl ion tha t  wrol~gful  ac t  of agent \ras done 
in scwlw of authorit j .  or \vns r;~tifieil. H o o l . o  1 ' .  I t ldcm?~i t? /  Co., 
468. 

E Feder:~l l~:ml~loycvs I.i:~l?ility A(+. 
a 7'0 TI-hat rl~tio7i.v .-lpplim711(' 

1. Wlirre it is  xdmitted t h a t  plaintiff's intestate was  e.ngngrd in inter-  
st:rti% corninc~iw a t  tlie t ime of the injury causing dwt l i ,  the liability 
of t lrfrnrlnl~t railroad company therefor must he determined solely 
ljy tllc, F(vlt>r;rl E m ~ ~ l o y e r s '  1,i:ll~ility Act a s  construed and apl~l ied  
11y tlie courts of the  United States.  JIcGmlc 2.. R. R.,  873. 

7) S n t ~ r r c  aud E.rtcvf of Lict7)ilif!l 
1. ITIirrt~ a11 rnginrr r  testifirs tha t  he  coultl not h a r e  (lone anything to 

i i ro i~l  tho injury to the  brakeman on his freight t ra in  af ter  the 
tliscwrery of the brakeman's ~ ~ e r i l  from trrspassers on the  train.  and 
t l ~ r ~ r o  is no  cri t le~~c.c~ to tlw contrary,  the  railroad comlJany may not 

hr ld  l ia l~lv  for the  in jury  on the  contrntion tha t  the engineer 
shonltl l ia re  jolted the cxrs, stolqwd the  trnin. or l~loweil tht. \ r l~ is t le~  
11po11 the  tliscovery of the trespassers. T17at.tl 1.. N. R.. 530. 

2 .  Held: no injury to eml,loyers could l inrc b w n  ant ic i l~at rd  from em- 
llloyt,r's alleged nrgligcnt custom and nonsuit was  1Irol)rr. Ihid.  

3. l 'l~ts "sc4ntilla rule." t1oc.s not apl11~- upon a motion .IS of i~onsui t  in 
:In i~ct ion  goverll t~l  1hy the E'c~rlernl Employc~rs' I.i:~hility Art .  Mr- 
Ortric. 1.. IZ. R.. 873. 

4. In  orrlvr for  a reroverj- untlc,r t h r  Fetlcsr:~l Employe~s '  Liability Act, 
111:rintilY nlust not only c ~ s t a l ~ l i s l ~  I I P ~ ~ ~ L ' ( ' I I C C .  11ut nlsn tha t  the negli- 
,g t3~~c~e c'orn11l:rinrtl of was  thc l m ~ s i n ~ a t r  c :~usc~  of ~ I I P  injnry in suit .  
I hid. 

3. The law will assulnr. notliing else i~pl~ear i l ig ,  t ha t  a n  t~mldo~-ec~ on a 
t r a iu  will he on tha t  lrilrt of the train where Ilt. ir: required to be 
a t  the t ime 11y the  ru1c.s of the  ('omp:111y t~n t l  t h r  ortlers c~f liis 
sulwriors. but such : r~suml ) t i o~ i  is not binding on the jury, the  
ultim:~tt. fact  being for  their  cletern~iiiatic~n froni all tht, tt'stimony. 
I bid. 

6. 111 thv alrsrnce of 111wof to the c30ntrnry, t h r  1:1w will assump that  a 
r i~ i l ro :~d  rinlrloyet~ csrrcist'tl d n r  c.:~re for liis own snf t~ty .  Ibid.  

7. I<:~ilro:~tl cmnll~anirs, ill the operation of their  freight t rn i l~s ,  a r e  held 
to :I high stnntlxrtl of care> commensurate wit11 the  a t tendant  r isks 
:tnd d:ingers, :ind although negligence will not INS inferred from 
or(lin:lr!. jolts and jars,  i t  may h(1 imputrd  f rom xn unusual. sndden 
:111tl uni~c~crssarg  jolt o r  jar .  Ibid.  

S. l'he t~ritltwce~ \v;ls to the e r e c t  t ha t  lrl:~intiff's intret:itr, engaged in 
i ~ ~ t r r s t : ~ t c  caoinmerce, a s  :I flagman on clefend:~nt's train.  gave the  
six11:11 for  the hacking of' t he  t r t ~ i n ,  tha t  11ti was  required :tntl in- 
strnctetl to be a t  tlie rear  of the caboose upon such backing opera- 
tions. t~ntl  tha t  he was  i ~ o t  seen upon the train af ter  i t  had hacked, 
:tiid t1i:it lie was  tlierc~after found d rad  on tllr t rack  \\.it11 indica- 
tions tliat lie had bee11 dragged and run o r r r  hy the t ra in  while i t  
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was  backing. There was  no direct  evidence t h a t  in tes t i~ te  wa.; 
standing on the r ea r  platform o r  t h a t  he  was  t h r o n n  therefrom 
to  h is  death.  Held, the  doctrine of rep ip.oa loqultzrr does not aplrly 
to establish t h e  contention of plaintiff t ha t  intestate was t h r o n n  
from the  rear  of the  t ra in  by some negligent operation thereof, the 
doctrine not being available to supply or create the necessary facts,  
but only to raise a n  inference of negligence in proper c a w s  where 
the  essential fac ts  a r e  established by evidence. Xl lcQrn~ I.. R. I?.. 
873. 

9. Evidence held sutficient for jury ill thic: action against  railroad to 
recover for  employx 's  death.  Ihid 

P Korth Carolina Workmen's Compensation Act. 
a Sa tu re ,  Constructio~i crnd dpp1icatio)r 

1. A prerequisite to t he  right of a claimant to compensation under the 
Workmen's C'ompensation Act i s  some apl~ointinent or the esisttwce 
of the  relation of master  and  servant,  wliich lat ter  is  contractual 
in i t s  na ture  m d  is to be determined by the  rules governing the 
establishment of contracts, rxpresc: o r  implied Ho l ln~r r l l  Y Ut'pnrf- 
ment of Cortsrrcation, 206. 

2. h tleputg forest  warden eml)loytd by the  Department of Conservation 
and I)erelopment, who i s  an  t's oficio game wardeli ant1 pait1 a 
cornnlission for  reporting violations of the  game laws, is not a n  
?ml)loyee of the  I ) e~ )a r tmen t  of' ( 'onserration and I )ere lo l~ment  ill 
testifying s t  the  tr ial  of Ifersons r t po r t rd  by llim for  ~ i o l a t i o n  of 
the yimle laws, his compensation a s  a n-itness being payable accord- 
ill:: to la\\. a s  a 1 ~ s r t  of the  costs of the action. and where the game 
warden i s  killed by those against  \vliom he  testified a s  a result of 
his tc~stimoiiy his drpendrrlts a r e  not entitled to compet~sation for 
his cleat11 u n d ~ r  the Workmen's Compensation Act. Ibid.  

3. Evidence tha t  ;I bank cashier was  required to  (lo clrtniletl ant1 even 
n~:lnual labor a s  would be required of any other Imnk employrc, 
and  tha t  his name was on the bank pay roll sul~mittetl  to insurer 
ulwn \vhic.h l m m i u m s  \yere I)nsecl, a n d  t h a t  thc, insurer was tllercll~y 
estolq~ed to deny t l ~ a t  ht* n-as a n  em1)loyee is held sufficirnt to  sus- 
tain the fillding of the liitlustrial ('ommission tha t  the  cashier \vas 
a n  employee \vithin the  mcanilig of the (.'oiu~erisatiorl Act. J o t ~ c s  1 ' .  

Trust  C'o., 214. 

4. A person furnished work for  the relief of himself and f;rmily iintl 
1,itiil wit11 funds  ~)rc~vided by the Federal  Emergency Itelicf Ad- 
mii~is t ra t ion  is  not a n  "em~iloyee" of t h e  relief atlministrntivt, 
nwncies within the  ruea~iing of the  Cou~lxnsaticul Ar t .  S. ('. ('otle. 
8081 ( i ) ,  (11 ) .  J ~ c ~ ~ H o ? L  U .  Relief Atlmirlistrcltio~l, 274 ; Ncll 1' .  1:rrl- 
eigh, 273. 

5. I<vidence held sufficient to  supliort finding tha t  decen-td an  
emlrloyee ant1 not ail indelwndent co~i t rac tor .  II'I(YRCII C. 011 ('0.. 

341. 

6. Plaintiff brought suit  for the  wiongful act  of  insurer'^ agent in prcb- 
r r n t i ~ ~ g  plaintifi's illtestate from obtaining medical at tention for  
ailment\  not connected w ltll intestate ' \  in jury  c o ~ e r e d  by the  Com- 
peilsation Act. Insure l ' s  agent was  eml~loyed t o  1)roc'urc ruetlical 
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at tention only fo r  injuries to employees corered by insurer 's  policy. 
Rwnble, t he  Indust r ia l  Commission had esclusive jurisdiction of 
t he  action. H o o v w  v. Indemnity Go., 468. 

7. The  allegations and evidence in this action for  darn,jges a t  common 
law a r e  held to show t h a t  the injury in su i t  was  caused by a n  
accident arising out of a n d  in  t he  course of plaintiif 's employment, 
and  plaintiff and defendant employer heing bound hr  t he  provisions 
of t he  Workmen's Compensation Act, defendant 's  motion a s  of non- 
suit  was  properly granted,  plaintiff's remedy under the  Compensa- 
tion Act being exclusive of all  other remedies. S. C Code, 8081( r ) .  
3 lcSecl l~  v. Ssbcutos Co., 568. 

S. Where in a n  action a t  common law by a n  employee against  an  em- 
ployer i t  does not appear f rom the  face of the  coniplaint t h a t  de- 
fendant  employed more than  five employees in i ts  business, a de- 
murrer  upon the ground tha t  the  plaintiff's esclusive remetly w a s  
under the Compensation Act is  properly overruled. S. C.  Code, 
tW8l(u).  S l l e a  v. Cotton Mills, 704. 

9. Whether a n  injured person i s  a n  executive officer ( r  a n  employee 
\rithin the  meaning of the  Compensation Act. S. C'. Code. 8 0 8 l ( i ) ,  
is to be determined by the nature  of the ac t  perl'ornied hy him 
a t  the  t ime of the injury,  but  mere desultory, disconnected, and 
infrequent ac ts  of manual  labor not reasonably required by the  
exigencies of the  si tuation will not classify a n  executive officer a s  
:in employee in the performance of such acts. Sisseu v. \Vii?stou- 
Snlcm, 858. 

10. In  this hearing before the Il ldustrial  ('onimission there was  c~vi t l~~nce  
t l ir~t  tlie fire chief of defendant city was  killed in a collision while 
on his way to a fire, t ha t  the  fire chief in tlie course of his duties 
habitually did the work of a regular fireman in figl.ting fires, and 
tliat, although he  was  elected for  a term of one year by the  hoard 
of aldermen, lie was not required to take oath of office or give bond, 
I1:1tl no authority to employ o r  discharge firemen, and tha t  a t  al l  
t imes he was under the control, sulrervision r111d di'rcction of the  
board of aldermen. Hr ld ,  the  t>vidmce wns sufficic~nt to support 
;I finding t h a t  the fire chief, a t  the  t ime of his in jury ,  was a n  
employee nf the  c i t ~  within the meaning of the Compensation Act, 
i t  :rl)l~e:iring tha t  he  did not ac t  1)urely in :In ~ d m i n i s t r n t i v e  
calmcity even if it be gr:~nted t h ; ~ t  he was  a n  electetl officer, S. ('. 
C'otle, SOY1 ( i ) .  I b i d .  

b I n  jur i rs  C1omptn,un b7e 
1. Although the  courts adopt a liberal interl~rtst:~tion of t he  I a n  in 

:~ \varding compensation to night watchmen hecause of the  special 
hnzartls attaclietl to their  work, evidence tending tc show tliat a 
night \vntchman n e n t  to a store on the premist's leased 1k$ the  
c~niployt~r nntl run  by the lessee, and tha t  lie was killed in  a fight 
lrrwil~itatetl  when s t r m g e r s  entered the store nnd a t t eml~ ted  to 
rc~l) the owner of the  store af ter  h e  had waitc~d on tliem, :md that  
the night \vatcliman often n-ent to tlie store to prclcure matches 
or tlrinks fo r  himself, : ~ n d  \\.:is not  required to go to t l ~ e  store in the  
~if?rformance of his duties, i s  held sufficient to s u s t a i ~ l  a fincling by 
the I i~ t lus t r ia l  Commissioll tha t  the  accident did not arise out  of 
autl in the  course of t he  employment. Smith  c. Jlochi~~c C'o.. 97. 
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2. A game warden reported certain persons for  a violation of the fishing 

laws and  testified against  them a t  the  t r ia l  for such violation. H e  
was  killed by them a s  a reqult of his testimony a t  the  t r i a l :  HPld, 
his death  did not result from a n  injury by accident arising ou t  of 
and in the course of hic; employm~nt .  Hollozce11 c. Depnrtmezt of 
Consercatiot1, 206. 

3. Evidence tha t  the  cashier of a hank was  injured in a n  automobile 
collision while on hi- way to  another city under orders of hi5 
superior officer to obtain information in regard to the financing of 
the  cotton crop for  the  use of the bank in i ts  dealing with i t s  cuq- 
tomers in conriectioll with their  cotton, is held sufficient to support 
t h e  finding of the Industrial  Commission t h a t  claimant was  injured 
hg the  accideut arising out  of and in the course of his employment. 
Joizrs 2.. Trust  C'o.. "4. 

4. An occul)i~tional disease, 1v11ic.h i s  outside the  scolw of the Work- 
men's C'oinl~ensation Act, is  a rliscase which i s  incidental to the  
employment and foreserahle a s  a n  ordinary and natura l  result 
thereof, and pulmonary asbestosis caused by the  inhalation of dllst 
for a period of five months by a n  employee of an  :tsl~estos factory, 
which is  dircctly nttributa1)lr to the active ne~ l igcuc r  of tho em- 
ployer in failing to  provide a dusting or suction system such a s  is  
ordinarily provided in s11c11 factories fo r  the. safely of rmlrloyees. 
i s  held not a n  occupational disease. t he  disease he i~ lp  attr ibutable to 
tlie ac t i r r  negligence of the  employer in failing to provide a reason- 
ably safe 1)lacr to work, a i ~ d  not being a usual incitlcllt of the  
eml~loymc~nt since i t  (lees not result to rml ) loy rc~  ill su(,li occul)n- 
tion when tlue r a r e  for thc~ir safety is  ewrciscd  by their tm1)loycrs. 
J l c S e r l ~  'l.. d s h e s f 0 ~  CO.. 5GS. 

5. While the  Compensation Act covers only injuries to  enll~loyrc~s 1)y 
:~ccident arisillg out of and in  the  course of their emlrloyrnent, the, 
word "accident" will be (.onstrued ill i ts  u'itle kind 1)rnctical srnsc~ 
to g i rc  effrct to tho intc311t of the act ,  and an  injury ~l 'oduc~ed by 
in l la l in~:  :isl~estos (lust for :I period of five, months is  nu :tccitl(~nt:~l 
injury within the terms of thc, C ' o n ~ ~ ~ e n s i ~ t i o n  Act when such illjury 
is  11ot f o r w w ~ r  or e s l ) t ~ t t ~ t l  ant( i s  a t t r i l~utable  to the active ~iegl i -  
ge11c.e of t h e  r n ~ l ~ l o y r r  in failing to ~rrovide 1,rol)er clnsti~~:: or S U P  

tion systems ortlii::~rily l~ror idr t l  in such work, the  test being not 
thc aiuount of t ime t a k m  to protluce the in jury  b u t  wllethc~r i t  was 
~irodncecl by un~c~xl~cc.terl :llltl unforeseen. and tllcreforts, a~~idt ' l1 t : l l  
means. VcSce l !~  T. .-ls71rsto.u Co., 568. 

6. I n  a hearing unt1c.r the ('ompensation Act cliiinrai~t. suffering f rom 
hernia,  testified tha t  11t~ !yaw pullin# back a war11, o r  large spool of 
thread.  n-hell he f ~ l t  ;I 1)urning srlrsatiol~ in his side, t ha t  he  lint1 
l,ecn doing this work for stlrtlntcen &-ears, but t ha t  a t  the t ime his 
position might lrarch c n u s ~ t l  an  uirusual strain.  .Z l) l~ysician testified 
tha t  the Ilei,ni:~ was  rwen t ,  arid tha t  i t  was  possible t ha t  i t  wtrs 
caused by the  s t ra in  testified to by . the  rlaimant,  but t ha t  he  could 
not testify t ha t  the l~nr t icnlar  str:iilr testified to caused the herni:~.  
Htld, there wns sufficic~nt cornlietent cvidrncc. to suplwrt the  f j n d i ~ ~ g  
of tlie Industrial  C'onmlissiol~ t l ~ t  the  injury w:ls not caused 11y 
: ~ c c i d ~ n t  in thP conrsca of claimant's e rn~~loyment .  although th(,rc, 
\\-;IS e ~ i d e n c e  to the  contrary.  Lcggrtt z.. Crrrmfrfon Xilln, 7OS. 
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7 .  In  this hearing under the  Compensation Act there wt.s evidence t h a t  
deceased died from hear t  trouble, t ha t  immecliatelg prior to  t he  
t ime he was  stricken, deceased had helped move a t runk from one 
bus to another and tha t  h e  was  stricken with hear t  trouble nh i l e  
carrying a heavy box of medicine f rom tlie bus to his eiu1)loyer's 
drug store, with tt'stimony of u l~liysician who hat1 attended tle- 
ceased prior to  h is  ileath t h a t  such esert ion could have Iwrn a 
factor in causing the hear t  trouble, hut  tliat tlrc?ased hail toltl 
him u l ~ o r ~  his rsaminat ion  of cleceasetl prior to his tleath t h a t  h e  
had first felt 11:iin around his  he :~r t  wlicn he had come f rom the 
]lost office prior to moving the  boses. Held ,  tliere was  sutficieut, 
c.c~ml>t~tent evidence to support the  tinding of the  Industrial  C'olu- 
mission tha t  dewased's death  was  not caused by :~ccident ill the  
course of his eml~loyment,  although the  evidence ~ v o ~ ~ l d  l ~ e r m i t  ;III 

infercncr to the  colitrary. -1Ioorc v. Drug  Co.. ill. 

d I'?'occedings a ~ t d  Hecct.i t~g8 B e f o r e  C ~ m ? n i s s i o ? ~  
1. A report  tiled by the president of a company on I~ l anks  furnished by 

the Ilidustrial C'ommission s ta t ing  tha t  the cwml)any was  the  em- 
ployer and the deceased was  i t s  employee i s  Rcld com1)etent er i -  
tltwce before the Industrial  Commission on the question of \vhether 
the  dece:~setl n.as a n  enlployee or a n  indtq)entlcnt coritractor. IZtis- 
sf11 r. Oil Co., 341. 

2 .  Upon fintlir~g tha t  award  was  mte red  c30ntrarg to I;in.. Intlustrial 
('ommission may set i t  aside and  order l l taring dc r~oro .  R1it1t 
c. C a i ~ o l i ~ t a  C l o ( ~ ? ~ c r s ,  540. 

c Perm118 and R i s k s  Cocered by Policy 
1. 1~:vidence hc4d to support f i~iding tha t  deceiiwcl was  ill employ of 

coml)aiiy obtaining insurance and was  covered 11s policy a s  agailist 
insurtsr receiving l ~ r e m i u m  based u lmi  clerrawl 's  t~nl)lognitwt by 
insurcd. G'rcolrtrll v. Vfg. C'o.. 3'39. 

i d p p c a l  attd Recicx o f  Award 
1. The fii~tling of the  Indust r ia l  Commission tha t  clnininnt, a t  the tiuie 

of h is  injury,  was  a n  eniployee is  binding ul)on t l ~ c  courts when 
*upl)o~Ted by competent evidence. Jou?a  v. T r u s t  C K .  214: S i s s t n  
c. Ti7iwstotl-Salem, 558. 

2 .  Thc rrcitat ion of the award  of t he  Indust r ia l  ('ommission in the 
jutkmcwt of the Superior ( 'ourt  affirming the  award ul)on appeal 
~v i l l  not I)e lield for ~~re ju t l i c i a l  e r ror  wlicre the  av:nrcl i s  for a 
tlt>:ltll clilim a1111 the amount is  &finitely fisecl. IZ~tssrll r .  Oil C'o.. 
341. 

2. I11 this ~ 1 1 ~  the full Commission on appeal reversed tlie award  of the 
l lwr ing comn~issioner allowiug c o q ~ e n s a t i o n ,  and fouutl, upon sull- 
1)ortinp t'ritlence, that  thc arcident resulting in the death  of tlie 
employee (lid not nrise out of m d  in the course of his em~)loymrnt .  
On :ll~l)eal to the  S u ~ x r i o r  Court, judxment \\-as entered reversill:: 
the :~ \v :~rd  of the full ('omniissioll :~nt l  reillstating the  award  of t he  
hear in^ c~~mmiss ione r  : Held ,  tlie findings of fac t  by 1 he full  Com- 
mission were binding on tlie Superior Court, ant1 tlie award of the 
full  Commissioll denying com1)ensution should l ~ a v e  bee11 sustained. 
S m i t h  T. Iiattscr c c ~ d  Co., 56'2. 
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4. The findings of fac t  of the Industrial  Commissioli upon conflictiag, 

competent evidence a r e  conclusive upon aplreal. Lcyyctt r .  Cranlo,-  
ton ~ ~ I i l l s ,  708; X o o w  T. 1 ) t . u ~  Co.. 'ill. 

5.  An award  of the  Industrial  ('ommission is  conclusive and binding 
a s  to  all  questions of fac t  when sul~por ted  by sufficient, competent 
evidence, S. C. ('ode. W8l  ( p l ~ l r ) ,  and neither the Supreme Court 
nor the Superior Court can consider the eritlence for  the purllose of 
tletermining tlit' fac ts  on a ~ q ~ e a l .  Rccd z'. Loiccttdcr Bro.~.. 898. 

I; Costs and d t to lwep '  Fccs 
1. Provision for taxing cost of appeal on insurer is  constitutional and 

valid. Ritsscll c. Oi l  Po.. 341. 

JIol.tgages. (1.iability of 1mrtit.s for  taxes  see T:lsation B 11.) 

A Iiequisites and Valitlity. 
c . - l ~ l i l i ~ ~ c l ~ d l / m c ~ l t  

1. The ~rr rsumpt ion is  in favor o f  the legality of a n  i ic8ki~o\\ .1~tlg~nc~~it  
to a cleetl, nnd where a trustee 's  deed is  signed by the fcnW trustee 
a s  trustee,  and the  nota- Itne\v her a s  the  lxrscln who esecut td  
the deed "for thc. purlroses therein es l~ressed"  the ackno\vledgment 
is  sufficient antl will not be tleclared void for a tylrogrillrhic,nl error 
1111 the  ctrntcntion tha t  i t  \\-as e swu ted  by the  f ~ m c  trustee, prior 
owner of the land, in her  individual instead of her relrrrsenti~tivt~ 
cal~acity.  H a ~ e s  c. P c l ' g u ~ o ~ i .  414. 

E' Transfer  of Mortgaged Property.  
b Liril~ilitl/ of Purchrrser of E'qltifll 

1. Where a mortgagor lwrionally liable for t he  mortgage tleht transfers 
his equity of retlemlrtion 1)y (lee11 in which the grantee by v:llitl 
cc~litract assumes thr  payment of the debt, and the  mor tpawr  ac- 
cel)ts (:r relies ul)on the tlebt a s s u n ~ l ~ t i o n  contract ,  a s  between the 
1r:lrtirs tlie granter  brcomes the princilral debtor nnd the mortgagor 
a s~u'c-ty. ant1 the  n~or tgagee  may enforce the gr;mtee's liallility 
Ity suit  in equity under t he  doctrine of subrogation, or 11y actiou 
;lt la\\- a s  ulmn a c,ontr:ic.t miitle fo r  the benefit of a thirtl party.  
\Vlirther the mortgagee may enforce such liability where t l ~ c  
grantee's transferrer is not personally liable for t he  ~nor tgnge tlrl)t. 
(luCf're"a~lk C. IJ,igc, 1s. 

2. \7'11ile a gr:intee's contract assuming the  mortgage debt upon the  land 
may not be resc~iailetl without the consent of the  mortgagee a f t e r  
his acce1)tance of same. the  contract inures to the  benefit of the  
Inortgiigee a s  i t  csists .  antl, in the mortgagee's action thereon 
against  the grantrt'. tht, grantee may set up the  defense tha t  the 
i~usumptioii coutrnct \\-as contlitional. voidal~le or unenforceable a t  
tlie tirne of i ts  esecutiori, or tha t  the mortgagor had breached a 
coi~dit ion sul)sequent. :in11 nltllouph the  mortgage notes may Ire 
negotiable, tlie law gorei'ning negotiable instruments does not  e s -  
tend to the assumption c~ontract. Ibid.  

3. The r e spx t ive  owners of two tract!: of land esecutetl a contract, in 
consideration of mutual  promises, etc., to convpy ench to the other 
their  r c spc t ive  lands, the contract st ipulating tha t  each was  to 
:wsume iind 11ay the  mortgage debt on the land to  be transferred to 
h i ~ n ,  and in arcordance wit11 the contract deeds were executed ill 
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which each grantee assumed and  agreed to  pay the  mortgage debt 
on the  land conveyed. Thereafter the  mortgagect of one of the  
t rac ts  of land sued the  grantee thereof o n  the  debt assumption 
contract  in his deed, and  the  grantee set  up  the  lefense tha t  hi4 
grantor  had abandoned the  contract  and failed to  pay the  martgag? 
tlebt assumed by him in the exchange of deeds Zicld. the  defense 
was  1 alicl, and upon i t s  establishment, the  mortgagee 11 a s  not 
entitled to recover. Ib ld  

G Satisfaction and  Cancellation. 
c Methotlo, Fo rm and Valilditl/ of Canccllatio?t 

1 The truqtor pait1 trustee t he  amount  of the mortgare  debt and the 
trustee entered a cancellation of the  deed of' t rus t  on the  records. 
C. S .  2504(1) ,  n i t hou t  t he  knonledge of the  ccefui que trust .  
Thereafter trustor sold the property to a hona fide purchaser for  
valur.  The  c c s t u ~  qzie t rus t  brought action to  h a r e  the cancellation 
declared null and void. Held,  upon the facts found by the t r ia l  
court ,  unexcepted to  by plaintiff, the  c ~ ~ u r t ' s  conclusion upon a 
motion to reinstate the  case a f t e r  nonsuit hv tlefcult, t ha t  plain- 
tiff'c; cause of action Tras n i thou t  merit ts hcld in lccord n it11 the  
deci\ions. P a r h a m  c. I f l ? ~ n a ~ ~ t ,  200; Pnrhtrm c H11lnn)lt, 201. 

H Fnreclosnre 
7) IZiclht to Forrc low (/HA Dcfc~lacs (Enjoining consummation of sale see 

hereunder H o.)  

1 A junior mortgnat~e may maintain a n  action to rw t ra in  the  fore- 
c lowre  of a first mortgage o r  tlerd of t rus t  on the lands  upon 
allcrationc: of serious dispute bctwec~n the partics a s  to the amount 
due  on the first encumbrance. Ti'hlttrkcr 7 Chnsr. :33.  

2 Esecntor  mas not restrain foreclosure of mor t r ag r  on tcstator'q 
1:md prnding sale of land to  make nclsrts. X i l l r r  1. Shore. 732 

2. W h r r e  i t  a p p c ~ ~ r s  f rom ~crifiecl  pleailinrs t ha t  t l irrr  is  n hoi~rr fidc 
controrr rsy  be tv rcn  the  parties ai: to nhe the r  the  not? secured hp 
the mortaase  i s  due. and  if tlnc k, revison of clefanlt in the pax- 
merit of i n ~ t a l l m e n t s  thereon, a s  to the amount  due. he  mortgagor's 
nrdrr  t e m p o r a r i l ~  restraining the  foreclosure of t l e  mor tgare  i i  
~ ) r o p r r l ~  continurtl to t h r  final hearins.  n i t hou t  prcjndice to the. 
r ight of the mortgngrw to  more  for  t h ~  appointment of a receivcr 
('. S ,  8.59. Hcnilctt 1. Scrz ice C n , p ,  903 

R I: rrcutio~r of P o ~ c r r  of RolfJ 
1. The  con1 t.: look n i th jealousy on the  ])on cr  of w l r  cwntninerl in mort-  

g a w c  ant1 dc (~1s  of t r u ~ t  ant1 the 1 ) ro~ . i~ ion \  :are qtr c t l j  C O I I S ~ P I I P ~  

L ~ c l t ?  idtjr, 1.. hnllfh, 174 

2 Rccitalc: in a trustee's tlecd tha t  the trustee made the  sale i n  pur- 
s u a n w  of the l ) o \ ~ e r  twntained in the  deed of t ru s t  a r e  taken a \  
~ ~ r i m a  facir  co~'lcvT. and  u l ~ d e r  the  ctdtiitc. C 8 .  9581, the  qale 
ma\  lw made 11) a11 agent o r  a t t o i n c L ~  of the  t ru \ t re  n g ~ o i u t e d  for  
t ha t  Iliirpow. :rlld i t  is not ncce~sa r . ,~  t ha t  the trnitet. be prewnt  at 
tlie salc Zlrr~ics 1. Ff?'r /rrqo~, 414. 

2 r\c~ti tntion\ i n  trustre 's  d(w1 arcx lninia facie ~vidcnc.c of tlie esecn 
tion of tlw gone r  of salc in accordanc'e \\it11 the  cleed of t rns t .  
Zhld 
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j R i g h t  of Slortgagee or Trustee t o  B i d  in Proper ty  

1. Wliere the trustee o r  his agent purchases tlie property a t  a fore- 
closure sale under the  terms of a deed of t ru s t  the  trustor may 
elect to t rea t  the sale a s  a nullity and demand a resale a s  against  
tlie trustee or his agent or purchasers from them with notice, ere11 
though competitive bidding a t  the sale n-as not discouraged and the  
purchase price represented the  f a i r  market  r a lue  of the  p r o ~ e r t y  a t  
the  time of the sale, and tlie t rus tor  was  present a t  the sale and 
made no objection thereto. Lockridge r .  S m i t h ,  154. 

2. Bona fide purcllaser without notice f rom trustee bidding in proI)erLy 
tit sale obtains good title. Ib id .  

m T i t l e  aud  R i g h t s  of Purcllasers 

1. A bona fide l~urcliaser for r a lue  without notice tliat his grantor was  
a n  tlgent of the  trustee and  bought in the property a t  tlie f'ore- 
closure stile coiitlucted by liiinself, obtains good title f ree  from tlie 
equitable right of the  trustor to t rea t  tl?e sale a s  a nullity aiid 
demand a resale, nnd the purchaser's testimony tha t  the  purchaser 
a t  tlie sale was  not his agent in bidding in the property, tliat lie 
l m e ~ r  of no irrgulari ty in the  sale, and tha t  he paid the l~u rchase  
price, and tha t  the ~ ~ u r c h a s e  price represented the fa i r  market  
~ a l u e  of the l roper ty  a t  the  t ime of the  sale is  sufficient cridence 
to sul~lrort  a fincling by the t r ia l  court upon exceptions to the report 
of the referee t h a t  the ~ ~ u r c h a s e r  was  a Ilona fide purchaser for 
yalue. Locli~. idyc 1.. S m i t h ,  174. 

o El~joiirilry C o ~ ~ s r t m m a t i o ~ r  of Sale  

I .  Cha l~ te r  253, Public L a ~ v s  of 1933, authorizing courts of equity to en- 
join the  consuuimation of sales under llower of sale contained in 
clcccls of t rus t  and  mortgages solely on the ground t h a t  the  liigliest 
bid a t  tlic sales does not represent the  reasonable value of the  
lrrol~crty,  ulq)livs to sales made subsequent to i ts  enactment under 
mortgages or cleeils of t ru s t  executed prior to i ts  enactment, and  
the s ta tu te  is constitutional and valid, it being remedial only, and  
does i i o t , iml~a i r  the  obligations of contracts nor deprive the  parties 
of lrroperty witliout due process of law, nor confer upon mortgagors 
or t rus tors  exclusire privileges. Ii701tx v. Deposi t  Co., 239; l f o p -  
liiirs T. S ~ c a i ~ i ,  489. 

2. Wlirre tlie mortgagee o r  cc:atui que t r u s t  is not satisfied with tlie 
Imid giv?ii by the mortgagor o r  trustor in proceedings to enjoin 
the consuinnlatitrn of a sale under a niortgage or deed of t rus t  for  
inadequacy of the bid a t  the  sale, chapter 275, Public Laws of 1'338, 
his remedy i s  by inution tliat 11laintiEs be required to increase tlie 
l ~ e u a l  sum of the boud and give additional sureties, and he  may 
not a t tack  the validity of the  order restraining the consummation 
of tlie sale upon tlie grountl tliat the bond is inadequate. T1701tz c. 
Deposi t  Co., 28'3. 

3. The  liolcler of a juliior mortgage ou lands obtained a temporary order 
restraining tlie consummation of tlie foreclosure sale under the first 
mortgage on tlie lands. Upon order to show cause the  court found 
a s  a fac t  t ha t  serious dispute esisted between the parties a s  to the 
adequacy of tlie bid a t  the  sale and  the amount due  the senior 
mortgagee u l ~ o n  tlie debt r ~ n d  tha t  delay n-as necessary to tlie pro- 
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tection of the rights of plaintiff. Held, the court's t rde r  continuing 
the temporary injunction to the hearing upon condition that  plain- 
tiff file bond to indemnify defendant against any 1( i s  by reason of 
the delay was within its discretionary equitable ?oner, the pro- 
visions of chapter 275, Public Laws of 1933, brinr constitutional 
and valid. Whztalier c. Chasc, 335. 

4. Under see. 1, chap. 275, Public L a n s  of 1933. proiiding that the 
procedure for enjoining the consummation of a salt> under a mort- 
gage or deed of trust should be the same as  in cas.9 of injunction 
and receivership, it 18 held, that nhere the last and highest bidder 
a t  the sale institutes ac.tion for specific performance, and the per- 
sonal reprcsentatire of the deceased mortgagee givm notice in apt  
time that she would make application to the resident judge of the 
district out of term and out of the  count^ for an  01-der restraining 
the consummation of the <ale made by her under the mortgage 
on the grounds of inailequacy of the bid, and for an  order for a 
resale, t11c court has authority to hear the motion, and his judg- 
ment setting aside the sale and ordering a resale 1 pon his finding 
that the bid offered at  the sale was inadequate, e tc ,  is affirmed on 
appeal. In  this mse the notice of sale stipulated that the mortgagee 
reserled the right to reject all bids, anti the court ~ l s o  found a s  a 
fact that the bid in question had been rejected. Hoplittrs v. Slcatn, 
439. 

p -4ttack of Valtditl/ of Foreclosure 
1. In  an action b j  a trustor to t r ra t  a foreclosure snlc a s  a nullity and 

obtain an  older for resale on the grounds that  tlir property was 
bid in a t  the sale by an agent of the trustee, the agent of the 
truqtee and the holders of junior liens against the ?roprrty should 
be made parties. Lockridgc z'. Smith. 174 

hlunicipal Corporations. 
C Legislative Control. 

b Health and Ranitation 
1. The State Board of Health is g i ~ e n  authoritr  bj  the hlunicipal Fi- 

nance Act, N. ('. Code, 2943(2),  to order the constrnction of w n e r  
systems by municipalities. Lamb c. Ral~dlemnil. E X .  

U OBiceis. Agents and Employees. 
a Election, Appomfmeizt and I'e~zcrc 

1. A pro~ision 111 the c h r t e r  of a inunitipalit;\ l imitii~g the right of 
~uf f rage  in municipal elections to OM ners of real property within 
the t m n  is unconstitutional. Art. V I  of the C'onqtilution of North 
Carolina. ~Smrth 7 .  Caroli~za Brach, h34. 

b DF Elncto 0Rccr.u 
1. Municipal ofhce~s rltsctrd under an unconstitution:~l charter pro- 

T i+m restrictii~g elcctors to ov ners of real propertj , hut  who have 
purported to qualifj, and hare  assumt~d and exercised openly and 
nithout cluestion the duties of their officers are  de ,focfo oficers of 
thc mui~icipality Smrth z .  C'at olrna Beach, 834. 

2. A resident of a muniti1)ality \rho 1x15 resided in thtt town for t n o  
)txars nithout objecting to the elrction of the in~~nicipal  officers 
solely by ovners of leal eitate therein, and has not objected to 
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the open exercise of the  duties of such offices by the  officers so 
t.lt.cted i t  ap11e;irill t ha t  officers of t he  town had t)een so  elected 
for  st,ven years. may not challenge the  authority of such dc  facto 
otficers in issuing bonds for a necessary m u n i c i ~ a l  espellse n lml  
the  ground tha t  the  officers were not duly elected by the qualified 
voters of the  town. Ibid. 

E Torts  of Jlunicipal Corporations. 
f Itrjuric..~ to Latrds b y  Ncu.~r. 8~s t en t . s  

1. A innnicipal corporation can acquire no easement in lands by the 
continual discharge of r aw  sewage in a stream rullning thl~ougll 
the lands n.hen such ac ts  constitute a public nuisance. Liyhtno- 2.. 

Raleigh, 496. 

2. \There trespass to laud I)$ se\vtXr system is continuing antl ha s  
existed for  more than  tliree p a r s  plaintiff may recover o t ~ l y  in- 
crei~scyl damage rc~sulring since three years prior to irlstitution of 
action. I bid. 

3. I'laintiff desiring more particular instructions 011 question of perinn- 
nent damages shoultl tender request therefor. Ibid.  

C: Public I~uprovements .  
d Objections atrd .Ippcals crnd .Affack of Assc'ssnfcrbfs 

1. A prol~er ty  owner signed a ~ e t i t i o n  for  public imlrrovements adjacent 
to  his l~roper ty ,  and  paid two installments of the  assessments levied 
against  his prolwrty by the  town. Upon his death  his administrator 
rcsistetl lnymtsnt  of fur ther  iilstallrnents on the  ground tha t  the  
asscssments were void for  the  reason thiit t he  town failed to give 
iiotice and hold the  hearing required l)y S. C. C'odc. 2'712. 271::: 
H c ~ d ,  t he  l~ rope r ty  owner signed the  petition and had  notice t ha t  
the iml)rorcmrnts were to he made, and had notice t ha t  the  assess- 
ment  roll giving the  a n ~ o n n t  of the assessn~ent  agitinst his property. 
was  filed ill the office of the city clerk, i t  being required by s t a tu t e  
t ha t  i t  11c so filed, N. C'. (lotle, 2713, and by accepting the benefits 
antl l~ay ing  installments of tlie assessment without objection, S. (1. 
(lode. 2714, he ratified same, the  assessment a s  to him being void- 
able and  not void, and his administrator in his fiduciary cn1)acity 
is  estoplred to deny the ~ a l i d i t y  of the  assessments. 'I17clke Forest 
c. H o l d i ~ ~ g .  4%. 

2. The l?resnmlt t io~~ is in favor of the validity of ~~roceed ings  under 
xvhich asscssments against  property for  public iml~rorements  a r e  
iuade. High Po i r~ t  c. Br.omr, 664. 

3. A levy of assessments against  the land in question was  made af ter  
notice to the owner a s  rtquiretl I J ~  s t a tu t r ,  and  the  owner took no 
al)l~e:ll therefrom. Thereafter the on-nrr sold the  land to tlefendant 
who seeks to a t tack  the  validity of the  assessment in :In action 
by the city to enforce same. I leld,  the asscssiuents constituted a 
lien against  t he  land itself, and the  l rurc l~as t r  took the land cum 
O I I C ~ P ,  and the  assessments not being void, the purchaser has  no 
legal s ta tus  to a t tack  the  assessments fo r  irregularities. Ibid. 

4. Where a par ty  has  no legal s ta tus  to a t tack  the  validity of assess- 
ments for [~ubl ic  improvements against  property purchased by hi111, 
tlie exclusion of testimony offered by him to a t tack  the validity 
of the petition and  a s s twmen t  roll is Ijropcr. Ibid.  
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H Police P o n e r s  and  Regulations 

d Public Rnfcty atrd Flcoltlr 

1. Co11111lianc.e \villi the rtquircSmc1l~ts of t he  charter of :I (.it- t ha t  ~loti( .u 
he given tlic ho:~ul of i~ l t l t~ rmt~n  n.ithin a slwrifiecl time of tlic in- 
tfic.tion of in jury  of ~ I I J -  claim for  tlanlages for  su:l~ in jury  is  n 
c.onclition 1,rccedc~nt to hrinxing action against  t he  r i ty  t o  recovcr 
s11c.11 t lan~; i r rs  with tlic Inmlcn on ltlaiiitiff to allege , lnd prove tha t  
the requirctl notiro l~n t l  hcvn given, and tl~oufill incalmcity. nlental 
or l~llysicnl. will csc.usr failure to  give such notice,, snc.11 failure 
will not be c~scnsccl if plnintiff has  reasonal~le oppoi.t~unity tc~ giytb 
such notice w i t l~ in  the  l )~wcr i l ,cd  time. F o s t o  1. .  ('l!rr~'lotfc. 6%. 

I< Fiscal Jlnnagenient antl r)cl)t. ((:onstitntional r eqn i r emc~~  ts  ant1 rcstrir  
tion!: on taxation sec3 T : ~ m t i o n  A , )  

1. hlnnici1):ll h n t l s  issuctl for  :I n twssn ry  exllense by (7,- frtcto officers 
of suc.11 duly consti tutrd munici~~:rl i ty a r e  bindin;. ul1o11 th(> public 
mtl th i rd  persons and constitute valitl obligations ~f t h ~  mnnici- 
pality. Smi th  v. Cnroli~ia Bcnc.?r, $34. 

9 Acts ant1 Omissioiis Constituting Segligence. 

c Cotrditio)~ n ~ i d  Csr  of L n n d  nrltl U~tiltli)i(js 

1. Eridence held sufficic~nt to hc sul~mit ted  to jury in tc~nant 's  action 
to recover for  injuries from fall  in elerator s1i:tft. Hcod 2'. Vitc?tcll. 
156. 

2. At the  rcqut~s t  of tiefcnilnnt's foreman, plaintiff, when a boy thirteen 
years of age, roluntcvred to ha1111 a halnmer to a c'arl~entcr \\-orkin;: 
011 the seco~ld  floor of defendant 's  buildil~g. The eridts~~c.e tt.ntled to 
show tha t  there was no ladder 1)etwc.cn the  first antl second floors, 
11ut tha t  the carpent r rs  climhtvl on l ~ r : ~ c r s  a t  the. 1.orners of the  
l)niltling, and  tha t  plaintift' chose to climb u p  at  :I \\indo\v, and ill 
;ittempting to  ratcli a joist :~llove liis I~ra t l ,  slipped and fell to his 
i~ i ju ry .  IIcld, plaintiff occupied the  l~osit ion of volunteer or tres- 
passer, and  the  evidence failed to  show :lny defective condition or 
vircumstances in n-hicli defend;rnt was  rrquiretl to w i ~ r n  or i n s t r l~c t  
the  plaintiff, and deftmilant cannot Iw hrld liable ill damages for  
the in jury ,  there bring no legal basis for recwvery. l:c2c~r.cs 1 . .  fJoic.c't. 
Co., 5". 

c Prcsunzptiova of Scgliye?ice alzd Rrs  Zpsa Loquitur 
1. Actionable nrgliqence is  not presumed f rom the  mele  'iict of i n j u r j ,  

ho\vevt,r u ~ ~ f o r t u n a t e  o r  s r r e r c  t h r  i n ju r j  may be. E'oa c. Bat lor(.. 
66. 

2. Plaintiff :~ t t empt rd  to light the oil ill :III oil qtore in liis own \\a? 
:tnd aceor~ling to his on n judqmcnt nnrl was  injured bv a n  explosion 
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of the  oil. Immcd in t r l~ .  a f t e r  the in jury  and fo r  the  rest of the  
winter t he  stove was  lit. without repair  or change of oil. and 
burned in the ordinary way without accident or injury.  Held .  
more than one infereilcr can be drawn from the  evidence a s  to the  
cause of plaintiff's injury,  and tlie doctrine of 1 ~ s  ip8u loquift~r does 
not apply. J c m i n g s  v. Oil Co.. 261. 

3. Doctrine of w . 9  ipsw lOr[lcit?cr held not to app1.y to Pacts of this wse .  
V c G r a x  c. X. R., 873. 

D Actions. ( J leasure  of Damages see Damages F.) 
c Xotzsuit 

1. Eride~~ccg tha t  plaintiff had been informed 11g the  manager of n build- 
ing in which h e  wn ted  offices a s  to  a safety device on the elevator 
thcrein which would 11rerent the  opening of the elevator door if the  
c~lerntor was  not in l~lact? a t  tha t  floor, t ha t  plaintiff was  given 
:I key to  unlt~ck the  elevator doors so tha t  he  could use the elevator 
t ~ t  night when no one was  on clutr, t h a t  plaintiff, a t  night. ~ ~ n l o c k e d  
the door of t h e  elevator shaf t  on the ground floor. and relying 0x1 

the  safety device, and being unable to see \vhethrr the elevator cage 
was  in place a t  the floor because of poor lighting. ,stc>pped in to  t he  
empty shaft  to his in jury  is held not to  s h o ~  contributor?. negli- 
geacr a s  a mat ter  of l r t \ ~ .  and  defendant's  notion for  nonsuit on 
the  grounds of contri l~utory negl ipenc~ was  properly refused. Hood 
.c. Sfitcl~ell. 166. 

2. Where in a n  action to recovc'r for  i n ju r iw  received wlicn oil in a n  
oil stove esplodetl when l)lnintiff at tempted to light tlie oil, there i s  
no widenee of clefrct in the stove or in the quali ty or adaptabil i ty 
of the  oil furnished therefor. 'a nonsuit is  proper unless the doctrine 
of yes ipna loquitlrr applicx Jfnni t?gs  G .  Oil Co.. 261. 

S e w  T r i ~ l .  
I3 Grounds. 

g Sezi.111 I)iscovfrc,d Ez'itlt'l~cr. ( I n  criminal cases see C'riminal Law 
J (1.) 

1. The tr ial  court's refusal  of defendant's motion for  a new t r ia l  for  
newly tlircovered evitlenct. is held within i t s  sound discretion under 
the  fac ts  of this case, i t  appearing tha t  defendant had not exercised 
tlu? tliligrnc'e to obtain the  evidence relied upon on the  motion in  
t ime to present same a t  the  tr ial .  The  grounds for  a new trial  for  
newlj- tliscoverrtl evidrncck a r e  discussed by Mr. Justicc Clarliso~i. 
Lo?;(' 2.. Q Z I C C I L  City Li1if.9, 67:. 

2 .  W h i k  ail ap l~ea l  to the S u p r e p  Court i s  pending the  tr ial  court i s  
without jurisdiction to hear  a motion for  a ne\v tr ial  for newly 
tliscoveretl el-idence. Ho?~ccpurtc v. Fune ra l  Horn?, 662. 

Sonsui t  see Tr ia l  r) a .  

Officers see Public Officers. 

Optometrists. 
A Licensing ant1 Colitrol. 

c Hcissrin)/ce of Licc'11sr. 
1. Optometrist llel(1 entitletl to rc.issuance of license upon paying fees 

and pen:~lties, licrnse not having been revoked for  nonvayment. 
J I ~ H > I  v. Borrrtl of Opfon te fq  E.ramitters, 833. 
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Parti t ion.  

.I. A ( , t i ~ . ~ i  f o r  Parti t ion 

Pleadings. 

A Coml~lnint .  
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P l r ad i~ ic s  A :I-cotrti~rur.d. 

out of the  same transac.tio11 or series of transactions forming a 
c ~ ~ ~ r ~ l r c . t c ~ l  \\.hole. S.  ('. ('ode. 5O' i ( l ) .  and  to  the  r l ~ d  tha t  the  con- 
troversy may be tletermiucd in one action, the  court  limy order the  
joinder of necessary l iart i t~s.  S. C'. Cotle. 460. FI-V 1.. I'o?noi?a .lfills, 
768. 

f IJt~cc!/cr fo r  Rc1ic.f 

1. Plniiltiff's 11r;tycr fur  rtllief 110~3s llot determine his ri,ght to relief. 
Lipc 1.. Ti.rc.\.t ('0.. 21 :  Lio1ic.h I.. 111s. Po.. 144: 7'rrtst ('0. 1' .  ll.f'hb. 
217. 

U 1)emurrer.  

a F o r  P n i l ~ i ~ ~ r  of C'ornp1ai)lt to Ntcrtc, ( ' a~tsr  of .4cfioi1 

1. A tlomursc~r on t h r  grounds tha t  tht. coml)l:lint fails  to s ta te  a c%nst' 
of ;rc,tio~i ntlnlit!: the, n l l c ~ i t i o ~ l s  ant1 ~ ~ r c s c n t s  the  sillgle tluesticul of 
t l~ t ,  sutfic.irncy of the cornplaint. l ' r r ~ t  ('0. 1'. 1T7r'l)7i. 247; Br.~itrt~ ,I . .  

Bi.!//llc. 464. 

2. \Vl~r.rr tire allegaticii~s of ;t coml)l;rint :trci 1)roud e~lrouclr to state, n 
( .RI ISI~  of :tc,ti(~~l for  slrwific lierformanc.e aud for lrsencll of contract 
tht. 11r:ryer for rtblielf dllt'i: irot limit t 1 1 ~  scolw of tllc r ight to relief. 
:rrrtl a d c m ~ ~ r r c r  on the  grourid t ha t  the  contract i s  not specifically 
csnforcral~le c:lilnot I I ~  snstnined, s i n w  if ei ther cause of action 
can bc rnnii~t;rinc~l the  tlemnrrer should Iw o r r r r u l ~ ~ t l .  T i ~ c s t  ( '0 .  I . .  

Ircbl). 247. 

7) J ' o i  . U i . ~ j ~ i n d ( ' ~ .  of Partics r r ~ d  C'arcses 
1. A i l e m ~ u r c ~ r  will not lie for joinder of a n  unnecessary party.  i t  being 

ntLc.essary to s u s t a i ~ ~  t l l~ ,  clc~nurrer t h a t  t h r r e  he rnisj(tinder of 
i~:ri.tit-s :rnd (.nusw of ac*tion. 7'rust ('0. 1'. l17clib. 247. 

2. \Vllrrcs oilly two of fire defend:rrits a r e  liahlc on the  cause c~f action 
:tllc~grd for breach of co~l t rxct  and tv70 otlwr dof'cndants a r e  l i > t h l ~  
oil th(3 cxuse of :tcticir~ :rllygecl in tort ,  ant1 all  tlir, tleferrtlarlts a r e  
1ial)lc. 1111 thri cause :tll(yetl f o r  wrongful collsl~iracy, t lefendal~t 's  de- 
mur re r  for mii;jointler of 1)nrties and c:rnws should lw sustainetl. 
Il~illitr?ns 1'.  Gooch. :XiO. 

::. An nctior~ : ~ r : l i ~ ~ s t  the i i~:tkt~rs of notes for  judgmt,l~t ill the amount  
thc~reof R I I ~  to h a r e  :t jndgmcbnt obtained by one of the  ~nnl iers  
;~,:;ri~~st t l r ~  payee c.l.c4itccl oil the amount tlne on thc I I O ~ P Y .  ';lr~tl 
;tp:iiiist the nssig~ioc~s of the  judgment ant1 tire sheriff to  set  aside 
tllr :~<sig l rn(~l l t  an11 restrail1 exctc1ltiorl (111 the jntlgmrnt is  not 
s ~ l l ~ J ( ~ . t  to t l ~ ~ l n u r r c ~ r  for mis jo i~lder  of 1)arties arid cnusrs. the  prin- 
c+l~:rl relief sc~ught 11c~i11g a g a i l ~ s t  the makers  autl the  rrl irf  sought 
i rg :~iwt  t l ~ e  other (Icfnltlailts being iincidrntnl thereto,  aird all  (It,- 
ft>nd;~lrts heing necessary l ~ a r t i e ~ ,  C'. 8.. 4.56. B(i1i1; r .  Iict'r. 010. 

4. ('111u[11:1int in this castJ held not suhjrct  to demurrer  for  misjoindt?r of 
1):trtiw nild ( ,awes .  I ' r~ tx t  C'o. t. Plrrcrr Estafc's. 89-1. 

5.  r k m u r r e r  for rllisjoil~der of lrarties illlil causes of action 11~ld p1.011- 
erly sus tn i i l~d .  Pile s e ~ e r a l  (%uses of action :rlleged not affectiilg all 
tlrc p a ~ . t i r s  to  tlre action. ('. S.. 507. Lttcns atid Lclcis 1 . .  Rauli. 909. 

c Dcfcr t s  .-lppc,ui.itt~~ or1 E'nrcc of C'omplai~if: Ppeoking D c ~ ? ~ u i w v s  

1. Jurisdiction of Irltlustl~ial ( ~ ' o m m i s s i o ~ ~  m u t  ul)pear from complaint 
to  Ile :ivailal>lc on demurrer.  Allci~ I . .  C'otto~t Alfi17s, 704. 
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d Tl7niz.o. of D c f c c t ~  b y  Failure t d  Detnur iri A p t  Ti tnc 

1. 7'11~ failnre of defendant to demur  to the complaint ill 1111 action does 
not confer juristlictiol~ on the  tr ial  court o r  upcln the S u p r n n r  
( 'our t  nnd where the  courts h a r e  no juristliction r)f t he  action it 
will l ) ~  dismissetl in the S n ] ) r ~ m t ~  ('onrt on appeal from jndcmc~nt 
1.cntlcrcd therein. T i ' ~ ' i g h t  I . .  McGcc. 5'2. 

&: A r l i e ~ i t l n ~ c ~ ~ ~ t s  to Pleadings. 

I .  A motion to  allow an amendment of R lrlentlin:: a f t e r  i t  is filed is 
i~tldressctl to fhc sound tliscretion of the tr ial  court ,  and no appeal 
l iw  from tllr c.ourtls refusal  of the  motion. C. S., 547. Iris.  Co. I . .  

F:d,qof n u .  402. 



2. Pl:~intiSS. sreking to 110ltl tl~bfe~ltlant liable 1111elc.r t l ~ e  (Io,lc.tl.in(, of 
i.c'.spoird~ tit s~cpc.~,ior. testified t l ~ i ~ t  the. ; ~ l l e g t ~ l  \vrongelot'r \\-us 
\ \ .orE;i~~g f ~ ~ r  d ~ ~ f c n t l ; ~ ~ ~ t .  but testifietl 1111 c ~ r i ~ ~ - ~ x : r l ~ ~ i l l ; l t i ~ r ~ ~  tha t  he 
Iia11 L I C V , I I  toltl tliat the  :~ l l c~ge~ l  ~ ~ r o i ~ g i l i ~ t ~ r  li:111 :I I Y I I I ~ ~ : I ( . ~  wit11 
tlcfc1111:mt ant1 \\';is doing t l ~ c  \vorli ill clurstiou 111111,lcx1. sl1c11 v o ~ ~ t r i ~ e t .  
Ucltl ,  lil;~intiSL: tcstinlony of ;~ficmcy \v:i" i ~ ~ c o n l l i t j l ~ > ~ ~ t  ;as Ilt3:lrsay. 
f bid. 

Princilral : I I I ~ ~  Surc'ty. 

1 Hequisites. Vali~li ty a11t1 ('onstruction of Surety liontls. 

b Gta tu to r~ /  fJl%!;i.sioir.r 
1. Gr~~lc~r;l l  ~:IT\-S in f o r c ~  a t  till> times of tllc csecutiou of :I coll t l 'n~t b11- 

r o n ~ ( ~  >I 11;1rt t l~e r ro f  ;is tli011g11 e s l ) r (w ly  i n c o r p o r : ~ t ~ d  in i t s  t t~ rms ,  
ant1 ;I surety t,r111t1 Inaj  not limit tlle surety 's  liability e.o~~tr: l t .~.  to 
statutory ~~i.o\'isiolls rrl:lti~lg tl~r~retcr. flood r .  Simpsc~i~.  74'5. 



Process. 
I3 Service of IJrocess. ( W a i v w  of service I>y appearance see Appearance 

B.) 
c Scrcice bu l 'ublicatio~c uud d t t a c h m e ~ t t  

1. Evidence tha t  a resident of this S t a t e  h i ~ d  left  this Sta te  a u d  golie 
to another state,  and tha t  siuce said date  his whereabouts hat1 
rcmainetl un1~imr.n to his business associates, relatives and  friends 
in this Sta te ,  \vithout evidence t h a t  he  had ever returned to this 
State. or inteiicled to do so, o r  t h a t  he  is  dead, i.s hcld suthcient to 
support a finding tha t  he is  a nonresident for the 11u:pose of service 
of summons and war ran t  of a t t nch~nen t  against  him by ~ub l i ca t ion .  
"1'7~at Co. v. JIcCoiv, 272. 

d Sc'rzice oil  1,'orciyrl Col'porcrliu~rs 
1. Jurisdiction over the 1)erson of a foreign cor l~ora t ion  ntay be obtained 

by our vourts 113- service of process on its local npe i~ t  in this Sta te  
in a n  i1cTion I~rouf:lit by a nonresident p la in t ib  on a transitory 
cause of ;~ct ion  arising ill another s t a t e  when the defendant cor- 
1)oratioii hils l~royer ty  and  is  doing business in tliis State,  and  the  
cause of action is  not  contrary to our public l~olicy,  (1. S., 483, 
tlie s ta tu te  i~uthorizing tliis method of service in such instalices 
not  being in contravention of either Art .  I, see. 8, o r  tlie Fourteentll 
Amendment of tlie Federal  Constitution. Stecle c. l 'd. Co.. 220. 

2. A fo l~?ign corporation is  tlr~ing business in this Sta te  r;o a s  to render 
i t  ;~mc~nab le  to service of process by s e r ~ i c e  on ii-s local agents 
\vlit~n i t  eiigafies ill t r i~nsact ions  and c t~ r r i e s  ou i t s  corporate busi- 
ness liere to such a n  e s t en t  a s  to manifest  i t s  l m s t n c e  within the  
State.  Ibid.  

2. .A Soroigii banliinp corl~oratioii  \vit l~out process agent in tliis State,  
wliich i s  nm~ied  a s  trustee i n  a number of deeds of t rus t  oil 1)roy- 
wt ies  in tliis State,  forecloses tllrm upon default ,  and s rnds  i t s  
agents here  for  the purlrose of investigating nnd looking a f t e r  tlie 
pro11ertit.s ill i t s  capacity a s  trustee, clops busiuess in the  S t a t e  for  
t he  1)nrl)ose of service of 1)rocess 011 it under C. S., 1137, by service 
on tlic Secre t t~ry  of State.  "doing busiuess in this S t ;~ t e "  a s  used in 
the  s ta tu te  meaning engaging in,  carrying on, or escbrcising in this 
S t a t e  sonic of the functions for which i t  \vas createcl. 1Zuur.k 1.. 

Yl.li8t cyo,, 564. 

e 0 1 1  ~Yo~ti'c'side~it -4 uto Owiccrs 
1. I n  this :cction tu recover damages sustained ill a n  ~utouiobi le  col- 

lision, i t  a p ~ e a r e d  froiu the  answers of tlie resident defendauts tha t  
the  ;~u tomol~ i l e  was owned by one of them and drive11 by the other, 
and t h a t  the owner was  a n  agent (if the  nonresident defendant,  but 
i t  nonlic~re a l~l le :~red  tha t  tlie s t ranger  \vus ol~eratiiii: tlie c a r  upon 
tlitt iionrt~siclei~t's busi~iess,  ant1 tlic :~dniissiolis ill t l ~ e  resident de- 
feiidairts' x l i s w r  \yere t he  only e ~ i d e n c e  i11 the  record 011 tlie 
clucstion: IIr31d, the  evidence w ; ~ s  insufficient to s u l ~ p ~ r t  il fimling 
tha t  t l ~ c  :;ntomol~ile was  operatrd undrr  tlie "co~itrc~l o r  direction, 
es1)rcxss or implied" of tlie lionresidelit defeiidi~ut,  ,uid attem1)tecl 
service u l ~ o n  the  nonresident under S. ( 2 .  ('ode, 4'31 ( a ) ,  was  void, 
:~nd  i t s  motion to clisniiss for  Willit of jurisdictio~l sl io~~lcl  Ila\-e 
beell allowed. Xmith 1:. Haugh to?~ ,  687. 



- 

Prohibition see Intoxicating Liquor. 

Public Officers. 
D Contest of Right to Hold Office. 

a I n  General 
1. The right of municipal officers to exercise the  respective duties of 

their  offices can  be challenged only by a direct ~ r o c e e d i ~ l g  to dc- 
clare  t he  offices racant ,  and not by enjoining the  exercise of their  
official functions.  with r .  Cnroliilcr Rcach. 534. 

b Persons W h o  Xay Sue 
1. Relator,  the Associated Cosmetologists of S o r t h  C'nrolina. Incorllo- 

rated,  hrought this action with the ~ e r m i s s i o n  of the Bttorney- 
General at tacking defehdants '  r ights to hold office on the Hoard 
of Cosmetic Ar t  Examiners  to 11.11ich the)- we13e nlrpointetl b$ the  
Governor under tlie provisions of chapter 179, Public Laws of 103% 
relator contending tha t  defendants were not qualified to hold the  
office because they did not possess the express qualifications pre- 
scribed by the  statute.  The complaint did ]lot allege tha t  relator 
i s  a taxpayer of Wake County. or even of S o r t h  Carolina, nor il 

voter of the State,  nor t ha t  relator is  affected by or interested in 
the  Roartl of Cosmetic Ar t  Examiners.  Hcld.  clrfcndatits' demur- 
rers  to the  complaint werc properly sustained, i t  being required 
tha t  the  relator in a n  art ion to vacate  n 11ublic oftice have some 
interest  in the action, thougll it is not required tlmt he be a con- 
testant for  the office. Issociccted Cosmctoloyiat.~ 7.. Ifitchic. SOS. 

Railroads. (1.iahility to employees see Master and Servant  E.)  

D Operation. 
c I?lj~trics to Pc i~so~ t s  o n  0,. 1-ear Track 

1. Judgment of nonsuit entered in a n  action by an  ndministrator of :r 
13-year-old boy of normal intelligence to recorer for  the boy's death.  
resulting f rom a n  injury received when tlie boy fell between moving 
cnrs of a freight t ra in  oil which he was  riding, i s  affirmed on au-  
thority of Tart  z. R. I f . ,  202 S. C.. 62. Hnljlric. 1.. K. R.. '503. 

Receivers. (Right  of hank receiver to appeal without a l ~ ~ r o v a l  of caourt see 
Appeal and Error  h f 2 :  Receiver i l~~pu in t ed  in crtvJitors' hill see (:retli- 
tors' Bill.) 

E: Allowance and Payment  of C'1:lims. 
Z, Priorities 

1. Tlie claim for  services rendered a n  individual is  not entitled to ;I 

preference upon the  indiriduul's insolvency and receiverslll~. (I. S., 
1197, applying only to employers of an  imolvent corl,oratic~n. Irr i'c 

Reade, 331. 

Receiving Stolen Goods. 
B Prosecution and Punisllinent. 

Z, Euidencp and I'reszi?nptioi~s 
1. Evidence from which the jury might inf r r  t ha t  stolen goods were 

thereafter in the  constructive possession of defendant will not 
justify a n  inference t h a t  a t  such time defendant knelv the goods 
to h a r e  been stolen, and where the evidence i s  sufficient to suljport 
only the first inference the  defendnnt's motion ns of nonsuit should 
be allowed. 5'. 2'. A ~ r t h o ~ y ,  1%. 
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3.  TVl~ere scvt~r;11 c i~usc~s  of iictioll arising out  of the same tri~nsac.t io~l 
o r  sc,rit3s of t r a ~ ~ s a c t i o n s  a r e  p r u l ~ c r l ~  joined in tlic cou~pla in t ,  the' 
court may I I O L  ortlinarily ortlcr tlint one of t lwm Iw rc>fcrrc7cl t11 u 
referee, but under the fac ts  and  circumstaucc3s 01' this  c:lw tlltt 
court 's  ortler of compulsory reference of one of the c,:tuscs I I ~  : ~ c t i o l ~  
is  upht71tl, i t  :rl)l)e;lring tha t  the action involrrs :L lmr:  a c c o u ~ ~ t  
and  tha t  the  (:ontroversy is  SO i i~rolved tha t  i t  could not be rt~adily 
prest3ntetl to a jury, nucl tha t  the action referred i ~ i r o l r r d  only 
the lmrtirs named in the order,  ant1 the  s ta tu te ,  S. ('. C'ocle, S73(1 ) ,  
beinq 1il)el~allg c o ~ ~ s t r u c ~ t l  to afford the salutary 1)rocwlure t11erci11 
11roridt.el. 1 b i d .  

C lieport  and Findings. 
(L P o ~ c t ' r  of C o u r t  t o  . l lodi fy ,  -4fil'm, s e t  A s i d e ,  etc. 

1. TTl~ere esc.c~l)tiol~s iiud : I S S ~ ~ I I I ~ I ~ I I ~ S  of error a r e  alttly t>Ilic11 to ;I 

f i l ~ d i l ~ g  of fac t  by a referee the  t r ia l  court  has  the po\rer to revcrsc 
suc.11 t i l~ding, rtvic~\v evidence, and  make a contrary findiug of fac t  
on the  l~o in t ,  :md this r ight applies both to cou~pulsi;ry and constx~it: 
references. Locliridyc v. Smith, 174. 

L, Hearings and Tr ia l  U ~ I O I I  Exc.cytion~ 

b Right to J u r y  Tria l  
1. \Vhrre a yar ty  excepts to a n  ortler of reference, and files exceptions 

to  the  re1)ort of the  referee, and  tenders issues thereon, but fails  
to  demtmtl 21 j u r ~  tr ial  thereon in a p t  time :IS required by statute.  
Ile w;livt,s h is  r ight to  t r ia l  by jury. Il'cxtrs Co. v. I ' h i l l i p y ,  ::X. 

2. \There a case is  one properly subject to a c.olupulsory referellee, C. S.,  
373, :I 1)arty escel~t ing  to the order of reference is not entitled to 
h a r e  issues tc3ndered upon the  l ~ e a r i u g  of exceptions to the rek'c3ree's 
rel)ort s u b n ~ i t t ~ t l  to the  jury when the issues (lo not nrisc ulwn 
the  excrl)tions. U a ~ t l ;  t'. E'ishf'r. 412. 

3. An o r d ~ . r  cntcred by eollswt of the  parties u11o11 a hex~in:: of c,\crIl- 
tions to a referre's report  t ha t  issues raised by the exceptions 
should be submitted to the  jury is  valid although the original refer- 
ence was  hy consent. Edwards  w. Perry ,  474. 
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Itcformation of I i ~ n t ~ u m c n t s .  
A Grounds for  Reforn~at ion .  

tl Vin1u l ; c  of D r u u y h  t s n ~ a r z  o u d  P w t i c , s  

1. TT'l~ere ;I clause ill wliicli tlie graiitee in a tleed l)ersonally nssumtLs 
l ~ n y m n i t  of a 1)rior mortgage on the lands is  inserted in tlitb cltwl 
I)$ tlie niistake of the clraughtsma~i or mutual  mistalio of tlicx 
~ ~ n r t i e s .  and the mistalie is  riot ratified 11y the lrarties autl is not 
discovered by them until  just prior to demand for  payment 11s tlit, 
mortgagee upon his tliscorery of the  clause in the tlfetl, equity 
may reliere tlie grantee of 1)ersorial li:~l)ility for tlie mortgage tltxl~t 
1)y reformation of the  deed to make i t  r sp r r s s  tlic t rue  irltrnt 
tlie l~a r t i e s .  111s.  Co. 1:. Edyertot t .  102. 

2. Policy may not be reformed solely for  mistake of drauglitsmaii 
ouii t t ing mortgagee clause. TT7alls v. .-l arlrt,u>tc.e C ' o l p ,  903. 

C Actions. 
d E v i d e n c e  n t ~ d  Bu l ' den  o f  ProOf 

1. Parol eritltmce of the grantor and grantee in a deed to the c:Eect 
tliat the  parties did not c'ontemldate t ha t  the grantee should assume 
l~ersonal  liability in his deed for a prior m o r t g a ~ e  on tlie Inntls. 
and testimony of the draughtsman tha t  lie was  given 1111 slwcific 
instruction to insert  tlie tlcbt assumption clause in the deed i s  hcltl  
coml)rtrnt  nl)cui the  issue of reforniation of the deed for  tlicb mistalic, 
of tljc tlr:~ughtsman or tlie niutunl mistake of the 1 ) a r t i ~ s .  I w  ( ' ( I .  

c. B d g o ~ t o i r ,  402. 

2 .  Tlie cltyxee of 1)roof required for the  refornlatioil of a deed for rnin- 
talit, of tlip draugli tsman or the  iiintunl mistake of the ~ ~ a r t i e s  is  
c.lc:rr. strong ant1 coririncing evidence. I h i d .  

3. In  a suit  by a mortgagee against  the mortaagor 's  grantee uyon tlic. 
tlrslit :issuml?tio~i contract  in the grantee's deetl, tlic grantee w t  
up the  dcfrnse tha t  the tlebt assuml~t ion c l t ~ u s ~  was  i l~sertrrl  in 
tlits tleed tlirongli the  mistake of the drnug1itsm;in or tlic ~ i iu tunl  
mist;tke o f  the l iart irs ,  ant1 introduced testiinoiiy of thtt grantor 
and grantee tha t  they did not c o n t r m ~ l a t e  tha t  the grantc'e slioulcl 
:Issumc l)rrsoiial l ial~il i ty for  tlic mortgage dcbt hut t ha t  tlie grantee 
v a s  to tnlre the property subject to the elicumbrance, and testimony 
of the tlraughtsman tliat lie hat1 no s lmif ic  instructions to i i~s t ,~ , t  
the debt assuml)tion clause in the  tleed. On cross-esnrnin:~tic,n of 
the grantee tlie mortgagee elicited trst imony from tlie grantee tha t  
lie had cledurted the  aniount of the mortgage debt in listing his 
solvent credits for  tnsation.  H e l d .  t he  conflict in tlie tc~stimony 
tlotjs not justify the withdrawal of tlie issue from the jury. the 
credibility of the  evidence being for  i t  to determine. and t l i t~ conrt 
1 ) r o ~ e r l y  submitted t h e  issue to the jury under instructions tha t  tlie 
defense mus t  be established by clear, strong and conrincing eyi- 
denre. I b i d .  

Removal of Causes. 
A Riglit to Reinoral in General. 

2, dc t io t z s  a t ~ d  P l ' o c e e d h g s  Removc tb l e  

1. A guardian  filed petition with tlle clerk of the Superior ( 'ourt to he 
:~llo\rwl to mortgage lands of her  wards  to obtain money to imyr r~ re  
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Sclii~!l.: :lrrtl Xclioi!l Wstricts I3 a-cOtrfiilu('d. 

is ]rot l~rr r ryuis i tp  to the nssunlpti~m of such ilrlit i ~ f  ~ ~ W i i l l  "llnl'tl.~' 
<listc.irts rhut the distrit8ts shoultl rrlwlae tht,ir c.llarters or that  tlw 
tl,nstcys of suc,h districts slro1111l ( Y I I I Y ~ ~ ~  tllr scl101!1 ] ~ r o ) ~ t > r t y  c!f sll<.h 
~l is t r i , , t  to t 1 1 ~  I Y I I I I I ~ ) .  I I I ! : I ~ I ~  of wI11rati1111. tlw t i t l t~  to  ~ ~ r ~ ~ w r t y  in 
s ] ~ t ~ ~ ~ i ; r l  cli:~rtc.r i1istr.ic.t~ I ) I ~ ~ I I ~  ill the trilwtres of 11(.1i tlistric,ts. ('. S.. 
,?-+I!)* .7490( 11.  a1111 P111jIic I.;I\Ys of 19:3.'3, ( . I I ; I~ ,  ZW2, s w .  4, I I I I ~  :11tc,r- 
illx this ] I I I ~ ~ I , J - .  :\IIII the 211:t of 1W:i w1;1t i i1~ l ~ r i ~ n i ~ ~ i l y  to  w i f ~ ~ ~ m i t y  
of ri isntio~l,  Art. V, $PC.. 3. nllcl 111,r r l r  titlis to thr  1!ropTrty. II;( .~~)J '!I  
r . .  C' t r f  fr ~c.b~r  ('orrirt!/. If iJ .  

1'. \Vllc.tllrr ;I ~ Y I I I I I ~ ~  sli:~ll ; ~ s . ; n ~ ~ t c ~  i~t ( le l ! t t~ i l~~c~ss  inc~1rrt31l 111' i ts  ,~pi.c.i:ll 
c. l~:rrt~~r.  ~1.11o1)l 11istr.ic.t in tllv c>lx'~.tiol~ i11~tl r~tlnil!mc.nt 11f sch1111L 
l!nil t i i~~c% i~? t . iw :~ry  t < ~  tlw ( ! ~ ~ i i s t i t ~ ~ t i ~ ~ i i ; ~ I  six 11~11itIis ttsrm is llot :I 
111:1ttvr of d i s i ~ t ~ r i o i ~  \v i t l~  the c*onl~tie%. :111d the t ~ ~ n r t s  Irave juristlit.- 
ti it^^ :1i111 iri:~y 11e:ir ~ ~ v i d e ~ ~ i y  a s  to wlretht~r the h ~ ~ i l d i ~ w s  iu 11wqtio11 
:In> ~lr<.css : t~~y tt! rhc .  c ~ o n ~ t i t u l i ~ ~ u a l  t~ , r rn ,  clrl11 rc~stiml!l~y of 1111:llifit';l 
\ v i t~ r t~ss (~s  OIL the ijuwtioli is compcttent. Ibirl. 

;;. ( ~ ' o t i i ~ t ~ -  1n;ly is511? I I I ~ I I I I S  to r e p ~ i r  :111rl mt11;e : l ~ l ~ l i t i ~ t i ~ s  r o  s~~111101 
lio~ist,s I I P I . W S ; I ~ ~  to 1~1111stil~lti11ii:11 sc111!(1L tt~r111. H ~ r t ~ l ' ~ ~ ? l  I., t'O~?ri'.s. 
of \\'ilxoti, 2 5 .  

4. '1'11~. ~no i i r  11y wllich the c i~wrt i rs  , ~ f  tho St;rte shall eKtxctu:~re tht, 
c~~!lritiruti~~ll:il ninritli~tc~ r t )  11rc~vitle for tlrc c3~~l ls t i tn t i~mnl  six months 
trym of sc.hi~i,l. Art. IS. sel?. Y. is ~)l~encril)ed 1)y si;ltUtt3. [iil,kl)J.!t 1.. 
f'lltlllr~lll ( '~ l t l I t i~ / ,  I t s .  

5. (:o1111ty 11(,!11 a l ~ t l ~ , > r i w ~ l  to issw I I I I I I ~ ~  for s a i~ i t a ry  i u ~ ~ t r o v i ~ ~ u e r ~ t s  f ~ ) r  
~ ( . I I I I I ! I  11i1nsos Ilrccwary t , ~  c . o ~ l ~ t i t u r i o ~ ~ ; ~ l  st.1101~1 term. TI I ) )~~I I .  I.. 
I ~ < l l ~ / ~ ~ l  of ~:l1lll~/li;oll. 33. 

c E(c(7ti<!i~.~ oti . < ~ I ~ ) ~ I ~ Y ~ J I I ~ ~ I ~ ~ ~ O , ! I  L(>cic3.~ 
1. litvlut~st f i ~ r  s p x i n l  ~ I ~ c t i o n  hy ach~lol :~~lmi~~ii; tr :~ti \-c:  n ~ ~ i t  Iic~ltl rn:i111~ 

ill r c~nwu:~ l~ lc~  time niitlrr f ;~c t s .  Fo~'c.vtr.r 1 ' .  .\.ortI~ ll~ilX'c~s?~ot~n. : S T .  

2 .  'l'lrtx rt.eistr:rti~~ll books for LI I I  rleeticjii to  v o t ~  I!II :L s{)thci;ll snl111l1~- 
n l t~r~t :~i~.v  tax irr :I i.ity sch11111 : ~ i I ~ t r i ~ ~ i s t r : ~ t i v ( ~  unit  if.ercs Iit31)t O ~ ! I ~ I I  

for  ~ . ~ y i s t l . : ~ t i o ~ l  for four coliwwItive S:rt \~rdays lrrirrr to the, clerti1111. 
bur 1111.1:ugli i ~ ~ ; ~ t l . i c l ' t w c ~ -  of tht' olfic.i:lls \verc9 c.lost51l 111~ tlr ir~l 
S ; ~ t ~ ~ r t l ; t y  I~c~forc. tht' rlc.c.tion instr:111 of tl111 secund S:ltnl'rin~~ 111'illr. 
t l ~ t ~ r i ~ r o .  S o t i ~ w  of  rhc' rt>gi>trativn :rncl c ~ l c c t i n ~ ~  n-csrc tlnly lbulrlisl~~~il 
: I I I< I  t111x 1111i~stio11 W:IS \viilt,ly 11ise~11ssecl in tllit l~!c;lliiy for i~ve r  ;I 
I I I O I I ~ ~ I  ~ W ~ I I I Y ~  the 1~1wti1m. :IIIII it : I ~ I I I I ~ : I ~ I ~ ~ ~  t11at r l ~ v  r i w l t  of tilth 
c%lt,c.tiol~ 1v;rs 110t ;~Wr~ctctl I)>- the  i11ntl1-crtcwcr ill f 'nililx to liw.1, t l~ t*  
i.t 'gisti~i~ti(~lt 0001~s olirll 1 1 1 ~  st1i.111111 S i ~ t u r ( l : ~ ~ .  I I P ~ I I I Y S  t111> ( ' I t ~ t i ( ~ r ~ .  
H~,irl .  i t l t l ~ o u ~ l ~  c'li~c~tioii c~ttic~j;rls s l~ r r~~ l r l  I I ( ~  ( . :~~,eful  to ~.,il~iluc.t t ~ l i v  

rio11s ill s n I ) ~ t : ~ i ~ t i : t l  (~orn[tl i :~i~cr u i t b  I;I\Y. tht, i t > ~ y  of tilt, siw(.i:il t:tx 
: L ~ I ~ w o \ - I ~  : ~ t  (!kt> V ~ I Y ~ ~ ~ I I I J  ~v i l l  I I I I ~  11r c ~ i ~ j o i ~ ~ c ~ d  I ~ I I I I I  s11it of sftmt5 

of t 1 1 ~  rtixl!:~yers. i t  :I(I])I: ;I~~IIZ thiit the iit:~~lvprtei~c.c c ~ o n ~ ~ ~ l : ~ i i ~ ~ ~ ~ l  12f 
\\-;IS ilot ~~wjn( l ic . ia l  I I ~ ) I I I I  t i~t .  V I I ~  i re rrcwril. 1 l)il(. 

C (.)11el';ltioll of ~cllr~clls,  I:(olltr~c~ts ill111 E s l ~ e i ~ d i t u r r s .  

7) .4llnc~1tiot1 of I'rti~ds rilrd B ~ i ~ / f j ~ ' l . s  

1. A local-tax w l ~ o i ~ l  t1istric.t rote11 to lcyvy :I sl~rri;il t:rs t < ~  f111.11islr 
fuliils to sul~ldt~~ilt.irt t h t ~  biz I I I I I ~ I ~ ~ I S  SI.IIIKIL tcrm i ; ~  the  distrii,t. Tllc~ 
tlisti.i~,t IV;IS n l~~~l is l ic~t l  ~lnrsll:cnt to t.ll;~p. .?W. Public. T.n\vs of l!\:I::. 
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Sc.llools and Svliool Districts C b-contii~ued. 

:incl a new district comprising the  samc terri tory \v:~s established 
11y the I)onrd of ctlucatiou and  Stnte Scllool ('ornmi:ssion :is an  ad -  
n~iuis t rn t ive  unit  in the State-wide system of p u l ~  ic schools. At  
tlir time of t he  abolition of tllc old tlistrivt and tlie creation of the  
11e\v. tlic,rc. \vas $111 unespc~atlc~tl sum ill the f11nt1 cw:teil  by tht. t ax  
to snlrl,ltLmcnt the, school t e r m :  I f ~ l i l ,  the new tl istr i . t ,  a s  succcwor 
to r11e old. 1i;ls i~utl iori ty to es l~eut l  the. fun11 for llic ]~nrl)osc of 
sul)l,l(.mt.uting the  six-months school term uf the tlistric.t, t1i:rt being 
the. ~ ~ u ~ ' l r o s e  for  \vllicll tlic t ax  l~rovitlix~: t l ~ c  fn~ l t l  r;ns leried, ant1 
this ~ ,cwl l t  is  not aft'tjcted 11s the 1)ruvisicrns of c11:~p. 362, see. 4, 
\vl~ic~lr rcxcluires certain funtls to 1)r 111;1ced ill tht. t1t.l t st,rvice fund, 
sc>c.tion 4 ~tl11,lying only to funtls collcctcd f rom t1esi~11:ltc~d sources 
sn l~seqne l~ t  to tlic effective date  of the st;ltutcl, and  not to funds  
on 11:1n11 :it the time of the  c rwt ion  of the ne \ \  district. Board of 
6 d u c u t i o ~  1;. B u r y i ~ r ,  421. 

1. 111 this lrrostscution for serluctiou defttndunt cont r i id(~1 suplmrted by 
t.vicltmcc~, t ha t  llroseeutrix Bue!r lie w:ts 1u:rrrieci itnd tha t  lie had not 
crbtainvtl ;r di\.orc.e, and t h a t  she l i~~e \ \ -  lie c,oultl l o t  mar ry  her 
until he 11ad olrtained a tlivurce. L k f n ~ d ; ~ n t  requested an  instruction 
tliut tlle bnrtlen was  on tlic Sta te  to ],rove bryond a reasonable 
tloul~t that t l ~ c  1)romist. of marriage \ \as a1)solute aud  not conili- 
t i o ~ ~ a l  u l u n  clrfendnnt's securing a1 tlirorcc or any other conclition. 
The trial court  instructed the jury tha t  thc, ~ ~ r o m i s -  of marr iage  
nonltl 11:lve to 110 ;lbsolutc and uncontlitionnl, and  t lat  a lrroluise 
of m;ll.ri:lgc~ "if il~rytliing h:rl)~rc~~lctl" \\'as n conditionnl llrurnise 
: ~ n d  \\-0111d not sulr])ort an  illdietmelit. Ht31d. defendant was  elltitled 
to 1i:lrr the l~a r t i ca l a r  a s l~ec t  of the c.asc yresc!nted b:: the eviclcnce 
snbmittctl to the jury in every material  l);irt ulrun his request, 
:~ntl  tlie ellarge a s  given failed to do so, ilnd the refusal  of the  
1.cq110stci1 instructions entitles dcfent1:lut to :I u r n  trial. S. c. 
Hcirdc~.so~t,  Y:N. 

Sheriff's. 

S1)ccilic Performance.  

1. \Yl~ilv :IS a gcsr~er;rl rule contracts rclating to prrsol.al ty a r e  not 
s l ~ c c i l i c : ~ l l ~  c ~ i f o r i ~ t ~ : ~ l ~ l r ,  the grountl for  the relief of specific per- 
fo rn~mlc r  i s  thcS in:~tlequ:~cy of dmnagcss a t  law, i111d 011 this p r i n c i ~ ~ l e  
t11ct.r ;Ire excrlrticlns to the  general rule. 'I'rrcsf ('o. 1.. TITebb, 247. 
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Sta ~ c ' P .  
-4 Relation Iiet\\-em States and Between Stntc and Fedtxrsl (;(I\-crnmeirt. 

13 Gorernmerit and Ofticers. 
1) State  Gore i .~ l~?~o l f r r l  .l[lc'i~cics ~ I L  Gc,~~cra l .  ( U i ~ i s i o n  of gowrnmc~nta l  

powers st2? ( 'o~~sti tution:i l  I , :I~.  U :  part icular Sta te  :~yt>ilcir~s 
yarticular titles of such agencies.) 

I .  The tloc.trii~' t ha t  where a nc\\- governmental inatrnmtwtality is  
t~s t i l l~ l i sh td  i t  tn1ic.s control of the terri tory and aff:lirs ov($r wllic.li 
i t  i s  gi~c.11 :111t1111rity r c ~  the csclusion of other gorernmr~nt:ll instrn- 
mel~tiilities doc2.: nc~t pre\-:~il \vllcre i t  i s  inconsirtcnt nit11 tllcs 
org:inic law or I\-itll s ta tu tes  substqncntlg rnactc~tl. J / i c . l ; r ~ ~ ~ ! /  1 ' .  

( 'a io~cbrc Corri t t l l .  165. 

Sta tu te  of E'r:luds sce I.'l.nlids, S t a tu t e  of. 

S ta tu te  of  1,irnitiltions see Limitation of Actions. 

Statutes.  (Sta tu tes  c11n5trned see C'onsolid:~ted Sta tu tes . )  
I3 Construction and Operation. 

(I 0( )zc'ral IZ1r7es of C'o~~structioir 
1. Tlw l rg is ln t iw intt9nt is  controlling in t he  construction of >tatntc.. 

'I'txst Co. 1 . .  Ilood. 26% 

S U I U U O I I ~  see Process. 

Supersedeas and S t a r  Bonds. 
A Requisites and Swess i ty  

1. The  tr ial  court's orc1t.r tha t  appellant file supersedeas honrl n-it11 ;In- 
other surrbty ulron i t s  finding tha t  the  surety u ~ o n  the first bontl 
wns not sufficient ia held without error.  X. C .  Code, 650. Lore  r .  
(31tcc?1 Cfit!/ Lines, 675. 

Taxation.  (Right  of d c  focto offieers to issue municipal bond< see M\lun~icil)al 
Corporntions I< c.1 

A Co~lrtitutic~ii:ll nncl Statutory I<equirements and Restrictions in Taxation 
: ~ n d  Issuance of Uonds. 

u Riyltt to Issue B o ~ ~ d s  or 111olrr Debt Without Vote 
1. The countr commissioners of a county a r e  given po\wr to erect and 

l~u rchase  a jail and to levy t a se s  necessary to pay the same, and  
if the  power to make needed and necessary repairs is  not c~spressly 
given by the County Finance Act, chap. 81, see. 8. Public Laws of 
1927, i t  is  necessarily implied Prom the  larger po\vers therein 
enumerated, C. S., 1290, and taxpayers of the  count.r- cannot sue- 
cessfully ma in t a i~ i  R suit  to restrain the  issuance of bonds fo r  neces- 
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Taxation A :~-rcwti?tr/f~d. 

m r y  repnirs to the  county jail and to enjoin tlir levy of tases  
Irccrssnl,y to pay tlie principal and interest on such bonds. ('. S.. 
1'197 ( 0 ) ,  1317. Hnrrcll P .  C'omrs. of l17i180n, 226. 

2. ('oulltirs a r e  airon :~utl iori ty,  a s  arlniinistrative agencies of the  State,  
ill the n~ t r in t rna l~ce  of tlie c.onstitutioi~al sc.hool term, to tbrect and 
1)ul~cliase scl~ool I ~ o u s t ~  : ~ n d  the  land necessary t h e x f o r ,  chap. 81. 
sec. S, I'uhlic8 1 . a w  of I!)", and the power to make repairs and  
;~tldit ions to sc4hool buildinps i s  necessarily inil)lied f l ~ m  the  po\vers 
g ran tc~ l ,  autl t l ~ r  c'oui~ty may issue i ts  bonds necessary for  such 
rc,l);~irs and  ~ ~ l d i t i o l l s  nlul levy taxes  to pay principal and interest  
0x1 th r  I~outls. Illid. 

2. A county is :~~~thci~ . ize t l  I J ~  slwc4fic o r  sl~ecinl Irgislntiori to issue with- 
out :1 v11r(~ I ) O I I ( ~ S  for sanit:iry irnl)rovements for  i t s  sclioolhouscs 
wxeshary for  i t  to maintain,  a s  a n  administrative uni t  of the  State,  
tht. constitutional school term ill the  cour~ty ,  wller~ the  matur i ty  
tlatcs of the I~olltls a r e  n ' i t l ~ i l ~  tht' limits fixed by the  (:oul~ty E'in:inc,c 
A( f ,  and the I ~ ~ n t l r t l  int1el)tctlnrss of the county a f t e r  issuauce of 
thc, 11011tls \\.ill 11ot cscectl live 11c'r cc'nt of t l ~ c  :~ssessc~l  valuation of 
the taxable l~rol~t l r ty  thcrein, 3 C'. S., 1 3 1  ( a ) .  Cha?ter  81, sec. S, 
1'nl)lic 1.an.s of 1!)27, a s  :~mrndet l  by c11al)ter 00. E'ublic Laws of 
11131. 3 ('. S.,  .i476. 6479. l'cl!llor I . .  Boorrl of E'drtctrtion, f i 3 .  

4. h city, m t l c r  1,egislative ; ln t l~or i ty ,  votetl to c~stxblisl~ :~nd  n ~ a i r ~ t a i l ~  
by t:~s:rtion :I systc'~ll of ~)ubl ic  sc.hools ill the city. A number of  
ycsars after the  city school sys t tw  hat1 I~ec'n in operation tlie city 
fililetl to pay i n  full the  s :~ l a r i r s  tlue tt~ucllcrs. j : ~ n i t ~ ~ l . s  a~lcl ot11t.r~ 
rml)lr~ytvl in the caity schools, ant1 the  teachers and  o lh r r  employees 
obt:~incd valid judgments ag i~ ins t  the city for the  nmt unts  due them 
on s:~l;lries for  t he  y w r  ill qnrstion. The city had validly Icvicd 
f ( ~ r  t l l :~t  l)url~osc' t:lses sufticit~rlt to pay the salaries in full, ant1 it 
:itln~ittetl suWcirut s u n ~ s  \Yere co1lectil)le a ~ i t l  \voul,l he collec~trtl 
~ Y I I I ~ I  the  levy to  1)ay the  sa l ;~r ies ,  but c ~ ~ n t c ~ ~ t l e d  tha t  it was  nit l i-  
out l)o\rcLr to I)orro\v m o t ~ ~ y  to l ~ y  the judgments for the salaries 
1111 tlic xrountl tha t  suc.11 ~ I ~ J - ~ I N I ~  was  not for  :I uecessary p u r -  
ltose. ('onst.. Art. Y I I ,  src. 7.  H(>ld,  thc  levy of the t a sc s  had beell 
irlqirc~vcd by tlle qu:~lified votcrs of the) city, and  thtb city had the 
: ~ n t l ~ o r i t y  to borrow rnonr,y to p :~y  the  jutlgmel~ts in i ln t ic i l~ i~t io l~  of 
the  rollec.tion of t he  t:lxes validly lcvic.11 for  t l ~ t  k'urlmse, A'. C ' .  
C'otlc, 2!):33. I i a m m o u d  c. C'ltarlottc~, (i04. 

,>. A ~ i ~ u l i i ( ~ i ~ ~ i ~ l  c o q ~ o ~ ~ t i o l ~  may issue bontls for :I se\vtsr s r s t cm ortlercltl 
by tlie St:~ti. l io ;~r t l  of Heal th  a n d  bonds f11r ;I \va t r .  system even 
t l longl~ tht. total il~tl(~l)tedllc.ss of the tow11 csscrcvls eight lx'r cent 
of i t s  :~ssesserl valuation. such bonds bein:: for  necrssary expenscxs 
]lot ~ ~ c l u i r i n l :  :I vote, Art .  VII, scc. 7 ,  of tho ('onstitution, i111d I)c>iug 
:luthorized 11y the  Municigal E'illance Act. S. C'. ('otle, "36, et ytBcl. .  

a l ~ d  the issuance of the  bonds not conii i~g \vitllili tht '  inhibitioil of 
A'. ('. ('otle, 2!)4:3 ( 2 ) ,  against  incurring debt in csces,; of eight per 
cent of thc~ :tssrsseil vul~~:lticln, the  Iml~tls c.oluin;. nit l l in the t,s- 
c,clttion l~rovitlcd in t ha t  section relatii~!: to  1)onds fo r  \v:~tcr pnr- 
~ ios tw w1lic.h i ~ i c l n t l ~ ~ s  sclvcr systems, i111d the  esce11ti1111 rc,lating to 
I~ontls for sewer systvms t~ rc lwx l  1)s the Sta te  Ho:11~1 of H(~nlr11. 
Lunzb 1 ' .  I ? a ~ r d l ( ~ ~ n ! ~ t ~ .  837. 
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Taxation h a-continued. 
6. A county has authority to issue funding and refunding bonds \\.it11 the 

approval of the local government commission to take up valid, out- 
standing indebtedness of the county which were incurred for neces- 
sary county expenses. Art. T, sec. 6. Broolis c. ileeru  count^, 8W. 

7. I t  is required by the County Finance Act that  the question of the 
issuance of bonds for the purchase, construction, improvement and 
equipment of schools necessary for the maintenance of public 
schools in the county for the constitutional term, be submitted to 
the voters where a petition therefor signed by more than fifteen 
per cent of the voters of the county has been aptly filed, nlthougll 
in the absence of such petition, filed within the time prescribed by 
statute, a vote would not be necessary to the validity of such boiids, 
the bonds being for a necessary county expense. Hemric v. Comrs. 
of Yedkitz, 845. 

8. I n  a suit  to enjoin the issuance of bonds by a city the trial court 
found, among other facts, that the city would issue the bonds unless 
restrained and that the issuance of the boi~ds had not been a~jyroved 
by the qualified voters and that  the bonds would be issued to pro- 
vide fuilds to build a drilling tower to train the city's firemen. 
Judgment was entered permanently enjoiniug the issuance of the 
bonds, the court being "of the opinion" that the bonds were not 
for a necessary municipal expense \ ~ i t h i n  the meaning of Article 
VII, section 7, of the Constitution. The only assignment of error 
on appeal was to the signing of the judgment. Held, even treating 
the assignment of error as  one to the judgment a s  signed and 
treating the "opinion" that  the bonds were not for a necessary 
expense as  a finding of fact, the judgment is supported by the 
findings, to which no exception was taken, and the judgment must 
be aflirmed on appeal. Wilson c. Charlotte, 836. 

I,  Limitatio~l, OPL Tax Rate 
1. h county tax rate  of 16% cents for the support of the constitutional 

school term and a ra te  of 8 cents to supplement the State school 
fund and to provide for a deficiency in the previous year held valid. 
Powell c. Blader1 C o u ~ t t ~ ,  46. 

2. Municipality held authorized to issue bonds for water and sewer 
systems in excess of 8 per cent of t a s  valuation. Lamb c. Rnildlc-  
man, 837. 

3. Bonds issued by a municipality for water aild sewer systems sliouid 
be deducted from the gross debt in computing the net debt of the 
niunicipality in relation to the prohibition against incurring debt 
in excess of eight per cent of the assessed valuation of prulrerty 
for taxation, bonds for sewer s ~ s t e m s  being necessarily included in 
bonds for "water purposes" within the meaning of N. C'. C'ode, 
2943, subsection l ( 5 ) .  Ibid. 

B Persons Liable. 
h Mortgagors and Yortyayees 

1. The mortgagor, the owner of the equitable titlc to the mortgaged 
property, is the real owner of the laud and is liable for tases 
thereon, which linbility is uiiaft'ected by the mortgagee's talii~lg 



'I':~S;I tion I: 11-c'o111i11 ric,ti. 

]rc~:ic~r:il~lt~ l i ~ ~ s s t w i o ~ ~  aftc'r t l~~f ; in l t  i1111l c ' ~ ~ l l ( v ~ t i i ~ , ~  tllv rtXlit.: :lilt1 
111'ofits tlic~rc.from. ant1 wlierr tlitl iiicrrtcago~~ is R bmk.  ill111 11111111 

i t s  i~isolviwc*y, the  ('ommissiouc.1' of- I lauks tal;ii~:: over i f s  :\sri,lb 
lists t l ~ c  l r r~~ jwr tg  for  t a s r s ,  and  tlir mo~'tgagec~ tal;t,s ~ I ~ I ~ . ; I , ~ ~ ~ I I I I  

of Ill(, mort:::igc'tl 1)uiltliilg i ~ n d  c'olleets tlic rcl~its t l i t~refrom, :lilt1 
t l i ( ~ r t ~ a f t t ~ r  forc'c'loscLs i ts  11iortg:ige : ~ n d  I~ ids  ill the  lrrolrerty a t  the 
sillc., i t  m:ig Iioltl the  I~:uili 1i:lllle for  the taxes ~ i ~ i l : a i ~ l  a t  the ti in^, 

of the  s:ile. \vliicli is  ~ua t l c  l~referrecl c1:rim ill tlits ba lk ' s  ;~sselts. 
(-'. S.. L'lSlc).  flood c. VcGiII. KJ,. 

L) Lien a ~ i d  E'riority. 

1) Lc>c.!j uud Lic'~r A,qcti~tst lJc~t'soi~rrll!~ 

1. IYlierr l)cLrsoii:xl l)rolwrty is  seized u ~ i d e r  valitl writ of a t tac l imc~i t  
lrrior to tlie tiiiir i t  is  liointecl out Iiy a niortgagrw or liurcliilsrr 
of real  11rol1crty f rom the  olvner of tllci l~crsorinlty for  the  (.ol- 
lection of tnses  levied against  the rt3;rlty. S. ('.  cod^,. YOOU, the 1c3vy 
1111 tliv 11e1w1i;tlty for  taxes is  subject to the  l ~ r i o r  levy uiitler a t -  
ta(*li lut~~it .  i ~ n d  the  att:tchilig cr rd i tors  a r e  ruti t led lo ;I prior cl:tiul 
1111 tlie ])roccwls of s:ile of the l~rrscnialty. S. (1. C'o!le, SOW. U~tiitl- 
i~ ry  n ~ ~ d  L o c ~ i ~  -1sso. 1'. Uut'zcell, 33s. 

I1 T:IX Sales aiitl Forcc'losures, (Forfe i ture  of life es ta t r  f ~ l r  i io~i l )ayme~i t  
or' taxes see Life Es ta tes  D :i : s11rriE's riglit to corn iiissions c,ri t ax  
sales see dlierift's B c.) 

c I t t uc l i  cotd S c ' t t i ~ ~ g  Aside 2'uc J'ot~cc1osu1.e.s 

1. Tlie legal and  equitable owiiers of lalitl, :~ltliougli i ~ o t  1)artirs to the  
suit  to forec.lose a t ax  certificate on tlie land, S. (:. (:otle. SO::T. 
may al)l)ear and  mnlie a motiou to (mice1 tlir deed to the liurcliast3r 
: ~ t  tlic sale, and to make tlie 1)urcllasc1r a t  the sale a l ~ a r t y  to the 
:rc'tio~i, 011 the  grounds t h a t  tlie land was not listed ill the  uanw of 
tlie truv o\\-uer: S. C. Codc, 7971 ( 1 3 ) .  (3;) , ;xiid that the service by 
~ ~ u l ~ l i ( . a t i o u  01)titined in the actioii was  vuicl bec:tuse i he listed owner 
w:ls a residelit of t l ~ c  couiity. U ~ ~ I I ~ O I I L ~ ~ L '  C l o i o ~ t ~  L.. I 'et~lu~cd, 219. 

2 .  Wliere the  legal arid equitable owners of laud appear  in a suit  ill 
\vliicli t~ t ax  sale certificate had been fureclosed aiid the land sold 
ui~tler the provisions of N. C. Code, SUJT, and mov:. t ha t  t he  deed 
to the gurehaser a t  the  sale hc set  aside and  thirt t ~ e  purchaser be 
made a pilrty fur  t he  purpose of t h e  motion, the  allyearance of the  
i i~ovaii ts  is  a general aiid nut u speci:rl alrl>earuiict: al though they 
term their  appearance a s l~ecia l  aypwrance  ill tlieii, i n o t i o ~ ~ .  C. S.. 
401. Ibid.  

2. Tlie procedure to set aside a deed to the purcliaser a t  a foreclosure of 
:I t a s  sale certificate on the  grounds t h a t  the property Iiad not 
bee11 correctly listed arid t h a t  the  s e r ~ i c e  113- liublication was  void, 
is  by motion in the cause. Ibid.  

4. 011 a motion to set aside a deed to the purchaser a t  .I foreclosure of 
a t a s  sale certificate, the  listed owners of the l)rol)erty, the  lmr- 
chaser a t  t he  sale, the  mortgagor, and  all  persons 11;1ririg a legal o r  
equitable interest  in t he  property should be made parties to thc 
l ) roceed i~~g  for  a coinlrlete de t e rmi i~a t io i~  of the controversy. ('. S., 
460. Z h i d .  



Taxation H c-cotltinued. 
5.  The title of the purchaser a t  a tax foreclosure sale may not be chal- 

lenged by the listed owner upon the purchaser's motion for a writ 
of assistance. I n  the instant case the land was bought by a munici- 
pality and it does not appear of record that the purchase of the 
land was ultra vires, a municipality having the power to purchase 
land for certain purlmses. C. S., 2623(3).  Wake Couilty o. Joh)lso)l, 
478. 

Telegraph Companies. 
A Liability for Delay in Transmitting or Delivering Messages. 

b Duty to Advise Sender that Xeesage Camot be Delivered 
1. Where the address given on a telegram shows that the sendee and 

the person in whose care the message is sent lives on a rural free 
delivery mail route from the terminal office beyond the free delivery 
limits of the telegraph company and probably beyond the limits of 
the city, the company may assume that  the sender knew the facts 
and had given the best address known, and i t  is not under duty 
to send a service message to sender giving notice that the telegram 
could riot be delivered by messenger without the payment of an  
additional charge, and having failed, after due diligence, to locate 
the sendee or the person in whose care the message was sent by 
telephone, i t  is justified in delivering the message by posting it tlt 
tlie termiiial office. Hobbs v. Tel. Co., 313. 

c Evidmbce und Burden of Proof 
1. Where it has been sho\vn that a telegraph company failed to deliver 

a death message between its omces within the State in twenty-four 
liours >I prima facie case of ~iegligence is made out, placing the 
burden on defendant to rebut the prima facie case, if it chooses to 
do so, tlie burden remaining on plaintiif on the issue of dt.fendunt's 
negligence. Hobbs v. Tel .  Co., 313. 

2 .  Where all tlie evidence i~itroduced by defendaut telegra1)lt coml)any 
tends to rebut a prima facie case of negligence on its part in de- 
livering a telegram, and there is no conflict in tlie evidence as  to 
the facts corlstitutiny such rebuttal, the company is eiltitltxl to all 

instruction that  if the jury finds tlie facts to be as  testified by the 
\vitnesses to answer the issue of negligence iu defendant coml~any's 
favor. I b i d .  

Trespass. 
A Acts Constituting Trespass and Liability Therefor. 

d Forceable Trespass 
1. Forceable trespass is a high-liauded invasion of the actual l)osressiuli 

of another, he being present and forbidding, and although actual 
force need not be used, it is necessary that the trespasser by acts or 
threats plainly imply tlie purpose to use force agtiiist resistanctb. 
and create the reasonable apprehension that the lmrty iu l)ossessio~~ 
must yield to avoid a breach of the peace, and even if the party's 
entry is peaceable he may become guilty of forceable trespass if 
lie thereafter puts himself in open opposition to the occnlraut. 
,I11thoity 2;. Protectice Cnioil, 7 .  



Tri:ll. (Of  ~ ~ : t r t i c n l : ~ r  :tctio~ls see l~ i t r t icular  titles of actionc. I 

h Tinit, of Tr ia l ,  Sot ice  a n d  Pre1iminar~-  Proccwlinys. 

I. Aftcr judgment of ~ iousu i t  ha s  bee11 entrred for  p l i~ i~i t i f f ' s  fai lure to 
alqlear  hen tlic a c t i c ~ ~ t  is wllctl  for tr ial .  a motiou to reinstate 111~  
:1ctic111 (111 th(t tlocl<et. made by plaintiff later on the s:lmi. tlny the 
(.asp \\.:is c.:tllrd for tr ial ,  is  address<d to t he  discretion of t he  conrt ,  
:111tl the court 's  ortlrr tlenyilig tlic motion is  not :11q!cnl:ll1le. l ' a ~ . -  
11tr~wr r .  H i ~ ~ r r n ~ r t ,  2 J O  : I'crrhnm I . .  H i ~ ~ u t r ~ r t ,  201. 

(I .\~oit.srrit. ( I n  crimilial actious s ty  Criminal Law I j :  in 11;irticnlar :I(.- 
tic.11~ see l~;tr t icul:~r titles of actions.) 

2. In :tn ac.tiou by :I rnorte:lxor to l ~ r e r e ~ i t  foreclosure ; I I I ~  to ob ta i~ t  
judgment on a contract elf a third Ilersoll to 11ny ~ ~ r i n e i p a l  m t l  
intercbst on the tlt>bt sntisf:tctorily to tllc, mort,ga;.ce. I he nllrgatio~is 
;rl~tl c,vitlenc? of suc.11 third lwrstrli t ha t  the  allcgrd contract \\-;IS 

o l~ta iued 11)- f r ;~u t l  : I I I ~  ~ ~ ~ i s r e l k r e s e l ~ t a t i o r ~ s  enti t les 11c.l to the nfiirnl- 
at ive relief of ltarin:: the contract caliceletl upon a fa\.oralrle verdict 
of tlir jury,  anti the  ~nor tg :~gor  imd mortgagee miiy not t:~ltc :r 
rct1111it:rry ~iortsuit agailist her,  the  corttract cntniling lixbility 011 11t.r 
lrart ill the event of tleticicticy a f t e r  forc,c4osure. 11,'011(.?1 r .  I I I S .  C'o.. 
14-1. 



INDEX. 

b Uircctcd Verdict  
1. Wliere the only inference tha t  can  be drawn from the  evidence i s  in 

l~laintiffs '  favor, the  court  niax instruct  the  jury to answrr  t he  
issue acccordingly if they heliere the chvidence. Brtcrr.szcich- Corcrtf!/ 
I.. Trrtst Co., 127. 

'1. Wlwre there i s  no conflict i n  telegraph comy~any's eridenc'e in re- 
buttal  of 1)rima facie ca\e, directed ~ e r d i c t  in i ts  f a r o r  i s  not error. 
Hob118 c. l ' t l .  Co., 313. 

E Instructions. 

e Reyuestr for Ittstr uct~otrs 

1. Where plaintiff, in a n  action to  recover damages to lalids floul a 
municipal sewer system, desires more specific and detailed in- 
structions on the i s w e  of Iwrmarlent damaqe he  ~ h o u l d  ple.ent 
prayers for  special instrurt ions L ~ q h t t t o  v IZulc~cjh 4!%. 

f E.rceptiom crtid Ohjcctions 

1. Er ro r  in statement of contentiolls of par ty  nlust I)r I1rol1:lit to 
court's at tention in t ime for rorrectioii. l ~ ~ l ~ c b o t w c  I.. ~ 1 ~ ( ~ ~ 1 ~ ~ h ( t r r ,  :SO; 
Dail  c .  Heath ,  453. 

2. Wliere tlie court s ta tes  to the  jury in i t s  charge tha t  there \viIs no 
issuc, of f raud arid t1i:rt this fea ture  of the vase had I )er~i  a l~: indou~t l .  
nl~yellan~'.: cc~ntentiun tha t  the questiou of f r aud  shoullt 11;1ve I1ei~1i 
col~sit lrrcd by the jury uuder oile of the  issues sulm~ittetl  will uot 
be sustaiiietl n.here the m:~tter n.:~s ~ i o t  1)rougllt to  tlic. trial court 's  
attc~litioll in t imr  for c ~ ~ r r e c t i o ~ i  a t  the tr ial .  Hn!lc,.s I.. I'r'ryrr.sorr. 
414. 

F Issues. 



Trial-continued. 
H Tria l  by Court  by Agreement. 

b Findings of F a c t  
1. The  refusal  of the t l ia l  court to find tha t  d e f e ~ i d n ~ ~ t s  co~l teml~la te t l  

a merger of banking coryorations is equixalent to  a hnding tha t  
no such purpose was  cont~mplate t l  by thrm. Iir I C  Truat Co. ,  12. 

2. The refusal  of the t r ia l  court to find certain requested facts i s  
equivalent lo  :I holding t h a t  such requested fac ts  a r e  not s u p  
ported by the  evidence. Hickory 1 . .  C'atrrzrba C'ouirty. 165. 

Tiu<ts--ll:~nagemc~rit of cliaritahle t rus ts  see Charities. 

Venue. 
A Natu re  and  Subject of Action. 

(a  I n t c w s t  in Real ty  
1. An action against  t he  e l~dorser  of a negotiable uote secured bx a 

deed of t rus t  aud  against  t he  transferee of the  equity of redemp- 
ti1111 on his  debt assumption contract in his deed, to recover f rom 
each of the parties on their  liability on the note i s  not a n  action 
iri7-olving an interest  in r e d  estate,  plaintiff not being eutitletl to 
a decree of foreclosure oil the fac ts  alleged, ne i t l~e r  tile trustee 
nor the  t rus tor  being partics to the actiou, aud dei;:ndants' motion 
aptly made, C .  S., 9 1 3 ( a ) ,  for  removal of the action a s  a mat ter  
of r ight to the county in wl~icli  the  land i s  s i tua te  \\.as properly 
refused. C. S., 4 6 3 ( l ) .  White T .  Kairki)~,  1U-l. 

2. An nction in  the  na tu re  of a n  accounting by :I corporate plaintiE 
agaiiist individual defendants residing in another county in this 
State,  i n  which plaintiff seeks judgment on ce r t a i r~  notes arcuretl 
by a tlced of t rus t  esecu?ed by two of the defendants, and to 11;1re 
the  iudebtedness thus  alleged credited with the  a m ~ m l t  of a juclg- 
nlcnt against  plaintiff obtained by the makers of the notes, arid to  
rtLstrain esecutiun on the  judgment a i ~ d  to set aside the  assignment 
of the judgment by the makers  of t he  notes to  the  other defend:~nts, 
is  progcrly brought in the  county iu  which the  corporate ylaintift' 
maintains i t s  principal ofice. C'. S., 409. Bartk 1.. Xcrr, 610. 

d lic'sideilce of Par t ies  
1. Action held not  to  involve ~ c a l t y  and  \ \ a s  proyerlj  brc ught in cc~unty 

ill nii ich corporate plaintiff maintained principal office. Ba~rl ;  c. 
Kei r ,  610. 

1 .  Action to I I : I ~  jntlgnlcnt credited (111 debt due b j  clefc. ~ d a n t  to lil:~iii- 
tiff judgment clclCor. ant1 to rcstrairl issuanct, of c\ecution need not 
be brought ill countj  in nllich judgmc,nt \\:I& renderetl. Bull/, 1.. 

K w r ,  610. 

1. Plaintiff' stored cutton encnmberetl with :I l i rn  ill clrft~ndant's ware- 
house. :cntl defendant ~va r rhouse  company issued official rc3cripts 
t l i twfor  to the holtler of the lien. The jnq -  f(1unc1 from th r  cvi- 



INDEX. 

Warehousemen B a-continued. 
dence tha t  the warehouse company had  agreed to issue the official 
receipts to plaintiff and tha t  plaintiff suffered loss result inr f rom 
breach of tlie agreement by the warehouse company. Held, ha la in tiff 
i s  entitled to recorer upon the rerdict  the amount of t he  loss sus- 
tained, even if the  receipts could not have been issued as i~zreed.  
chapter 168, Public Laws of 1919, see. 12, and defendant ~varehonse  
c ~ ~ r n p a n y ' s  drmurrer  to  the evidence was  p r o p e r l ~  overruled. Sovfh-  
crctt r .  ll*archouse Go., 842. 

C Funds  Held by Sta te  Treasurer  to Guarantee Official Receipts. 

c Claims Aynitrst Fuwd 
1. h recovery may not be had against  the Sta te  T re t~su re r  out of the  

fund accumulated under chapter 168, Public I,a\vs of 1919, for :I 

loss resulting to plaintiff by failure of a warehouse to issue official 
recripts for  cotton to ylaintift' a s  agreed, the  receipts having heen 
issued to the holder of a lien against  the  cotton ant1 the n.art~housc~ 
having refused delivery of the  cotton to l~laintiff upon his demantl, 
since tlie purpose of the ac t  is  to make .warehouse receipts ilccellt- 
able ns collateral ( s c ~ .  5 ) ,  and  plaintiff is  not tlie holtltbl~ of t l ~ e  
receil~ts.  So r thcu t t  L-. Warehonse Co., 842. 

Waters  and Water  ( 'oursrs. 
C Surface W n t ~ r s ,  Dams. Ponds an11 Streams. 

d Buddc l~  I~lcreaxe  ill Flow of h'f/,crtrns 
1. I+kitlence tha t  defendant suddenly incl,eased the flow of sul.fac3e water 

to 1)laintiff's damage held sufficient. Lumber Co. v. Power Co.. 51.7. 

2. The evitlel~ce in this case tha t  tlefendant's bridge had Iwen I~ui l t  a 
l i t t le above high water mark ,  and tha t  defendant had left no more 
logs ilnd slabs along the stream bed than was  custoinary in 1unibt.r- 
ing o1wr;itions i s  held sutficie~it to justify the submission of the 
question of contributory negligt~nce to the jury in plaintiff's i1ctio11 
to r t u l v r r  for the tlestruclion of i ts  bridge which was washed out 
when a greatly increasctl flow of water along the stream piled u l ~  
such tlebris tigainst the bridge, 01-erflowed i t ,  iind nnshetl it out. 
ilnd dcfel~(lant 's  niotion for  judgment :IS of nonsuit on  thc grou~itl  
of contributory ncyligence v'as 1)roperly refused. IDid. 

IVilIs. 
E Contracts to ('onrey. 
0 Actions [-poll C o u t ~ ~ ~ c t s  to  con^-el/ 

1. The prayer for  relief doc>s not determine the scope of plaintiff's right 
to relief, and where tlie plaintiff prays for recorery only on tht. 
n l l t ~ d  contrilct to tlerise, aucl the allegations and evidence t11.t. 

sutticirat to \varrnnt a Iwovery on qucc~lt!trn mcruit  for sel'~-ic~c~s 
rtxndered testatrix,  it is  ]lot error for the court to submit issues 
21s to both the  alleged espress  contract  and  the  implied contract to 
pay for the services. Lipe a. Trus t  Co., 24. 

2 .  I n  this action to recorer for  services rendered t e s t a t r i s  issues were 
submitted to the jury a s  to both a n  alleged contract  to devise xu11 
plaintiff's right to recover upon quallt~inb nzeruit, the  jury found tha t  
there was  ~ I I I  express contract  to devise in consideration of personal 
servicc~s to be rt~nderetl and tha t  pli~intiff breached the contract. 



IWDES. 

Wills 1% 11-conti~tued. 

Hcld. thc~ jury's finding on a subsequent issue tha t  plaintiff rendered 
l ~ i ~ r s o n a l  services ulrori a n  implied agreement to  1my for  same i s  
rmtlerccl inoperative. and O I I  a l q~ea l  f rom judgment t h rwon  drx- 
fcr~d:int is  hcld entitled to :I uc\v tr ial .  Ibid.  

C Requisites and  Validity. 
a Aninzus Testandi 

1 .  Where lrropounders introduce ample evidence t h a t  the ljnper-writing 
\\:IS ill the  handwrit ing of decrascd and there is  1111 r r i d rnce  to thc 
coli tr :Iv,  and the p:~prr-writ ing is  tlispositive 011 its fact and un- 
equivocally sho\vs tlrv intrntion of deceased tha t  i t  slionld opcrtlte 
a s  his \\ill. the attimus tcsfancli i s  conclusively lnwnmed ,  and it i s  
(Irror for  the court  to suhmit the  questiou of suc'h intention to the 
j n r ~  over tlie objection of propounders. ~ J L  I T  W i l l  9f Ro~c l ( t r~d .  4,56. 

c Attestation 
I .  T h e  cvidmce in this caveat r~rocretling \\.as to the effect tha t  the  

snliscril,il~g witnrsses, a t  the request of' the chief lwneficiwry untlcr 
this 1\41, took thc  palwr to the tcs ta t r i s  a t  her  I ~ o m e  whrrc  she  
n-21s cvnfincd to lirr ht.d by sickness, tlixt the will 7vas rt~atl  to her. 
:11rt1 illat in rrslronse to n question a s  to  w l~e t l i t~ r  she dnderstootl 
i t  s l l ~  11odt1cd her liead affirmatively, and  tha t  she ~ o u c l ~ e t l  the lwn. 
millii~l:,' her  mark .  a f t e r  being sllo\vn tlie line for  her uamc. ant1 
t21:it she could see the  blank lines for  the names of the  attesting 
w i t ~ ~ c m e s .  and tha t  t l ~ r r e a f t e r  the  attesting witnesses signet1 the  
attestin:. clause in her  presence: Held. the t.vit1ent.e was sutticicint 
to b r  suhmittetl to tllc jury on tllr issue of due  a t tes ta t io l~ ,  i t  l~ein:: 
for  the jury to dc>termine n-hether the testatrix im1,liedly r rqurs ted  
the ; i t tc ' s t i~~g ~v i tncwes  to nttcst  the will. :an implirtl request Ircai~~:,' 
sufficient. ('. S., 4131. I u  1-r, Will of Rr ' l l y ,  6.51. 

I) P r o l ~ : ~ t c ~  and ('ilvc,nt. (( 'aveators 11c~ltl c3stolq~ed by r c ~ o r d  from n t t :~c .k i~g  
validity of will see Es top~ l r l  H :I.) 

( I  PmDatc. Jzcrisdiction cord I'roccc'di~iys 
1. T h r  last  acTunl 111:icr of rr3sidence of tlie tleceasrd is nc~t  t l t~ t e rmi l~ i~ t i r e  

of his domicile in regard to  the  jurisclicfic~n of tlie clt,rlr in prohatirig 
his will, hut change of domicik  is  to hp  tlcterniinetl by his intent 
to ~ I ~ I : I I I ~ O I ~  his first domicilc~ ant1 acquire :inother elsewhrre. allcl 
\vht,rc t l icw is c~videnc' tllilt he \vas I)orn in the  county ill \r.hich 
his will 1v:rs offcrctl for  lll'c~l~ntt. ~ I I I ~  contiuuccl to  live there  t.scept 
fo r  ttmrllorary rrsit1rlic.r. f o r  business l ~ u q ~ o s e s  in other s ta tes  iit 
v:irious times, nncl tha t  he  intt~ndetl  to w t u n l  hen,  and reg:rrtled 
this Sta te  as his tlomicile. is ?1('1d sufficient to bas? :I firltlilig th;it 
h is  tlomicile was  the. county of prolii~te. :1lthoug11 thc're was  somp 
conflict in the evidence. 111. 1.c Estate of +'ijiltr!~.so~i. 3ti2. 

?r E . ~ , . i r l c ~ ~ c ~  it! ('(11-cut I't'occcdi~rys 

1. V ~ I O I I  t l ~ c  issue of mental  capacity of :I t t s ta tor  to  malie a will a t  the  
time, of i ts  eaec.utioll rvitlrncr of incr l~aci ty  withi I ;I rr i tso~rahlc 
t imc Iwfow and a f t w  i t s  esrcntion i s  comlrrtrnt, and what  is  a 
l~t~;Isol~al)le t imr  Ci?llnOt he tlrfinitclg limitcd, but musl be tlcterminrd 
in i~ccortlancc wit11 the  fac ts  and c i r c ~ n ~ n s t a l ~ c t ~ s  of 1.irc.11 11:lrticnlar 
c:rsc.. 1 2 1  r c  11-ill of Hfcrg~.ol.c, 207. 



INDEX. 

Wills D 11-cor~fi?zued. 
2 .  Xc;nexyerts a r e  coil i l~etel~t ~ I I  g i re  o11inic:ns a s  to the me1it:ll cxpKi:y 

of a testator a t  the time of the  execution of the  will. I)ut suc.11 
ol)iilio11~ niust be l~i~.?t.d 011 the n.itlitwt%' i~cquuiutanct' \ ~ i t I i ,  ol)sr'r- 
vation of or experience with tlie testator. I l i i d .  

3. Testimony of a witness tliat the  testatrix (lid not llavr sutticieut 
mental  capacity to execute a will rt.llc11 lie tallied \ritll 11t.r solilt! 
nineteen years af ter  the csecutic~u of the nil1 caveatetl is  Re;d  txo 
remote to be competent on the issue of the  testatrix 's  nlelltill 
capacity a t  the t ime of the execution of the  \Till. I b i d .  

4. 111 this caveat proreeding the sole issue \vas the  mental  callacity of 
t he  testatrix a t  the  t ime of the  execution of the  will. A witiiess 
was  ,aslied his opinion a s  tu testatris 's  mental  calxicity and ~ 1 1 1 -  

swereil tha t  he thought she knew she \Tas makilig a will but did not 
knon. the purport  of i t  because of undue influelice exertetl upoil 
he r :  Held,  the answer was  not resl)ol~sire to tlie question, aud  \v:~s 
not relevant to the issue of mental  caylacity, and 1)rol)ountlers' mu- 
tion to str ike out t he  ans\ver sliould have been allo~vtvl. I b i d .  

F Rights and Liabilities of Uerisees and Legatees. (Action to force t rus t re  
to pay plaintiE monexs for  his sul)port under terins of c1i:lrital)le 
t rus t  crented by will see Cliarities B. 

tl Election 
1. PlaintiK claimed a n  unliquiclated amount for services reridcred tcsra- 

t r ix ,  ant1 in her  will testatrix bequeathed l~laintiff a cc'rtain sunl. 
The will directed the  executor to Day all testatrix 's  just tlelits. 
Held, unclrr the fac ts  of this case ~ilaintiff n.as not r tquircd to elt>ct 
bet\veeli the legacy and his c l i~ im for  services renclt.rct1. Lipc I ' .  

Trust  Co., 24. 

2 .  I n  this action to recover for  services relidered testatrix issues \\ere 
submitted both a s  to  a n  express contract  to devise and a n  im1)liecl 
contract  for qua~ l t r ine  ?nc.~'uit .  The testatrix bequeathetl 11 certi~irl  
sum to l)laintiff, and  on the  issue of a n  espress coutract the court 
cllargrtl tlie jury tha t  if l~laiatiff  should be allowed a rec4civery I I ~  
rlie jury the court would subtract  such recovery f rom the  s lwif ic  
bequest to plaintift', l i c l t l ,  the charge was  prejudicial to lklnintiif 
and  a new t r ia l  i s  awarded on a ~ p e a l .  I b i d .  

\Vitnesses-Testi1~1011y of t runsact ic~~is  with decedent see Eviclence D b : l'riv- 
ileged cornmullications see Eridence D e ;  iml~eaching witness see Crimiual 
Law G r :  testimoliy of wife against  husband see Husbaiid and  Wife 13 e :  
allowance of fees to experts see Costs. 

Workmen's ('ompensation Act sce Master and Servant  F. 




