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CITATION OF REPORTS 

Rule 46 of the  Supreme Court  is  a s  fo l io~vs :  
inasmuch a s  all t he  Reports prior to the  68d have been reprinted by the 

State,  \vith t he  nuulber of the Volume instead of the name of the  lieporter, 
counsel will cite the volumes prior to 68 X. C., a s  fo l lo \ \ s :  

1 and 2 Martin,  '3 Iredell Law ...................... a s  31 N. C. 
6; Conf. 1 ............... a s  1 N C. ! 1U " ...................... " 32 " 

1 Haywood ............................ " 2 " 
2 " ............................ " 3 " 

1 and 2 Car.  La\\  Re- 
pository & A'. C. Tern, j'" " '' 

1 Murphey ............................ " 5 " 

2 " ................... ........." 6 " 

3 " ............................ " 7 " 

1 IIa\vBs ................................ " 8 " 
2 " ................................ " ' 3 "  
3 " ............................... " 10 " 
4 " ................................ " 11 " 
1 Uevereux Law .................. .6 12 " 
2 " " .................... " 13  " 

3 " " .................... " 14 " 

1 " " .................... " 15 " 
1 " Eq. .................... " 16 " 

2 " " .................... " 17 " 
1 Dev. & Bat.  I,a\v ................ " 18 " 

2 " ' ................ " 19 " 

3 & 4 "  ' ................ " 20 " 
1 Dev. & Bat.  Eq ................... " 21 " " " .................. " 22 " 
1 Iredell Law ........................ " 23 " 
2 " ........................ " 24 " 

3 " ........................ " 25 " 
4 " " ........................ " 26 " 

5 " ........................ " - "7 " 
6 " " ........................ " 25 " - 8' 

" ........................ " 20 " 
8 " " ........................ " 30 " 

11 " " ...................... " 33 " 
12 " " ...................... " 34 " 
13  " " ...................... " 35 " 
1 " Eq ....................... " 3 6 "  
' " - " ...................... " 37 " 
3 " " ...................... " 38 " 
4 " " ...................... " 39 " 

5 4 '  " ...................... " 40 " 
6 " " ...................... " 41 " - ' 8  ...................... " 42 " 
8 .. " ...................... " 43 " 

........................ Busbee Law " 44 " 
" Eq. ....................... . "  45 " 

1 Jones 1 . a ~  ........................ " 46 " ., . I  - " ........................ " 47 " 

8 " "  ........................ " 48 " 
4 " "  ...................... " 4'3 " 
5 " "  ........................ " 50 " 

6 " "  ........................ " 51 " - " L 1  ........................ " 52 " 
S " "  ........................ " 53 " 

1 " 1:q. ........................ " 54 " 

2 " "  ........................ 6'  55 " 
3 " "  ........................ " 56 " 
4 " "  ........................ " 57 " 

6 " "  ........................ " 58 " 

6 " "  ........................ " 59 " 
1 and 2 Winston ..................... 60 " 
Phillips 1 . a ~  ........................ " 61 " 

Eq. ........................ " 6'2 " 

In quotinq f rom the reprinted Reports, connsel  ill cite always the 
marginal ( i .  e.. the  original)  pxzing, e s c q ) t  1 X. C, and 20 X. C.. which h a r e  
heen r e p ~ ~ e d  throughout without marginal paging 

The  opinions published in the  first six volumes of the reports were  writ ten 
by the  "Court of Conference" and  the  Supreme Court  prior to  1819. 

From the  7th to  the  62nd volumes, both inclusive, will be found the  opinions 
of t he  Supreme Court, consisting of three members, for  the  first fifty years 
of i t s  esistence, o r  from 1818 to  1868. The  opinions of the  (Court, consisting 
of five members, immediately following t h e  Civil War ,  a r e  published in t he  
rolumes f rom the  63rd t o  t he  79th, both inclusive. From the  80th to  t he  
lOlst  rolumes. both inclusive, will be found the  opinions of the Court, con- 
sisting of three members, f rom 1879 to 1889. T h e  remaining volumes contain 
the  opinions of t he  Court, consisting of five members, since t h a t  t ime or 
since 1889. 
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J U S T I C E S  

OF T H E  

SUPREME COURT OF NORTH CAROLINA 
FALL TERM. 1034. 

C H I E F  JUSTICE : 

W. P, STACY. 

ASSOCIATE JLXTICES : 

IIERIOT CLARKSOS, WILLIS J. BROGDES, 
GEORGE TIT. CONTOR, NICIL1EL SCHENCK. 

A S S I S T I S T  ATTOKAEI S-GESERAL : 

-1. A. F. SEATITELL,t 
T. K. BRUTOS. 

SUPREME COvRT REPORTER : 

ROBERT C. STRONG. 

CLERK O F  T H E  SUPREME COvPT : 

EDWARI) XCRRAT. 

LIURARIAS : 

J O H N  A. LIVIXGSTONE. 

*Died-5 February, 1 9 3 5 .  Succeeded  b5- .%, A. F. S e a v e i l .  
:Succeeded as A s s i s t a n t  h t t o r n t y - ( J e n i r n l  by  J u h n  \V. dike11 
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERS DIVISION 

S a m  District  Address 
WALTER L. SMALL .................. ............... . . .  "irst ............ .. .............. E E l i b e t h  City. 
11. Y. BAIZYHILI ......... .. ....................... Second ............................. ILocIiy Jlount.  
R. HUST P - ~ R I ~ E R  ............. ... ................... Third ........................... 1:oanolieRnpids. 
1%'. -\. I).\sIEI.s" ...... ........ ..................... Four th  ............................. (:oltsboro. 
J. I'ACL FRIZZELLE ................................... Fifth. ,  .............................. f.no\v Hill. 
HESHI' A. GRADI' ................ ......... ...... -1. 

W. C. HARRIS ............. .... .... .... . . . . . . . . . .  Seventh ........... .. ........... 1:aleigh. 
6. H. CRAXUER ............................................ A Eighth .............................. Southport. 
S. A. SISCLAIR ............ ...... ..... ...... ..... S i n t h  ................................ Fayetteville. 
\V. A. I)EVIS ............. ..................... . . . . . . . . . .  Tenth  ............................... Oxford. 

SPECIAL JUDGES 
CLAYTOS MOORE ................ .... .......................................................... Yr'illinmston 
G. Y. COWPER ........................................................................................... IGnston. 

WESTERN DIVISIOS 

J o ~ n  H. CLE~IEST .................................. l.:I~venth ......................... IVinston-Salem 
EI. HOYLE SIN: .................... .. ................. T\vclfth .......................... Lexington. 
A. 11. S~.\?li:i: ................................................ Thirteenth ...................... JIonrne. 
IT. F. H A I ~ I S G  ............... .. ......................... Fourteenth ...................... CChnrlotte. 

............ ..... J o l r r  11. O c ~ ~ s n r  .................................... Fifteenth ... ('oncord. 
WILSOS TTARLICK ............... .. .............. Pisteenth ..................... ... Yewton. 
r 7 1 . 1:. I ; r s r . ~ ~ i  ................................................ Seventeenth .................... IVilkcsoro.  
J .  1Yrr.1, P r . ~ s s ,  Jn ........................................ Eichteenth ...................... JCarion. 

...................... P. A. JICELROY ........................................... Sineteenth ~ I a r s l i a l l .  
FELIX E. ALLEY. SII .................................... ........ ... ........ ~~ay11esvi l le .  

SPECIAL JUDGE 
F n ~ s r r  S. HILL ............................................. -y. 

EMERGEKCT JUDGES 

Trros. J. SIIAV ..................................................................................... Greensboro. 
1.'. A. 1 ) ~ s r ~ r . s  ................................................................................... Gcldsboro. 
,, I .  I:. FISLEY ........... ... ..................................................................... N t h  Wilkesboro. 

*Succeeded h y  Cla\r.son L. Williams, 1 January, 1 9 3 6 .  
'Succeecieil by F. Donald  Phillips, 1 January, 1935. 
tSucceecled by  J. A. Rousseau, 1 January, 193;.  



SOLICITORS 

EASTERS DIVISIOS 

Same District drldrc.ss 
HERBERT R. LEART ............. ...... ............ ...on . 
DONNELL GTLLIAJI .................... .. .............. Second ............................. Tarboro. 

............................... W. H. S. BURGTVIS ...................................... T11ird ~oo(11311(i. 
C ~ a ~ r s o x  I,. W r r . r  I.I>IS' ............... .. ......... Fourth .............. .. .......... Snnford. 
D. hf. CLARK ............................................... Fif th  ................................ Greenville. 

................. ........... .TAMES A. POWERS .............. ... ............... Sixth .. Iiinston. 
........... J. ( I .  I.ITTI.E' ........................................... Serenth ......... Rnleich. 

.................... \Voonr-s I<~r.r.r-lr? ... ..... ........ ............... Ei rh th  ..... IT i l rn in~ to r~  
............................... .......................................... T. A. ~ICSEILL S i n t h  Lumberton. 
.............................. LEO CARR .................................................. Tent11 Ellrlington. 

\'ESTERS DIVISION 

('.\RI.IsI.F, I ~ I G U I S S ~  ........................................ Elerenth .......................... Spar ta .  
7 3 H. L. I i o O s ~ z  ............................................... I TI-elfth ............................ Greensboro. 

5'. D. I'I~II.LI~>S? ............................................ Thirteenth ...................... Roc1;ingham. 
J O H N  G. CARPESTER Fourteenth ..................... Gastonin. 
Zm. T7. I.osc% ........................................ Fifteenth ....................... Sta t e s i l l e .  

........................ L. SPURGEOX SPCRLISG ..................... .... Pisteenth 1.enoir. 
................ JXO. R. J o r ~ s  ............................................. Seventeenth S. n'ilkeshoro 

........ ...... C. 0. ~ < I I ) I S G S  ........ .... .......................... Eiqhteenth .. Forest  City. 

................... Z. V. NETTLES ............................................... Sineteenth A%~her i l l e  
...................... ........................................... JOHS M. QUEES Twentieth .Waynes~i l le .  

'Elected Judge of  the Suprrior (~'ourt, 1 .T;inu:iry, 1 5 3 3 .  Succeeded  as Solicitor by 
Claude  C .  Canailay. 

2Succeede i l  by \Vllli;im B. Birlrett, 1 Jnnnxry, 1 9 3 2  

Succeeded b y  John J. Burne~,  1 January, 192;. 
' Succ?eded  by ,\lien H. G v y n .  1 J n n u a l , ,  11135. 
j Succeeded  by Rowland S. Pruette, 1 January, 1935.  

Succeedeti by Charles L Cogg ln ,  1 January, 1 3 3 5 .  



LICENSED ATTORNEYS 
FALL TERM, 1934. 

List  of applicnnts granted law license by the  Korth Carolina Board of Law 
Esamiilers a t  Raleigh, S. C., 23 August, 1034: 

ALLES, CNAIILES B .................. ... .................................................. TT1adesboro. 
ATKISS, BILI ................................. ... ..... S O U S .  
BOGER, WILI.IAM GORDOS .................................................................... Norga~i ton.  
BRASI)IS. HENRY PARKER, J R  ............................................................ .(: rt.eusboro. 
B I I O O ~ ~ S ,  TIIOHSTOS HIGBIE ........................................... .. ...... .. ..... Gree11s1)oro. 
CARTER, MEI,YI.U EDMONL)SOS ........................................... A l l e v i l l e .  
COIII~ETT, LEOS HESRT ........................................................................ Burgaw. 
COIVI'ER, ALBERT \\'ALLACE .............................................. .....A on. 
EISESIIERG, I.EOSARD ......... ... ............................................................ lTTiuston-Salem. 
ELLISIIERG, RERSARD 1,; ....................................................................... Itxleigh. 
FARTIIISG. WII.LI.\M PATRICK ................... .. .................................. Dui , l~am,  
FISHER, HESRY COI.EMAS ............... ... ........................................... Asheville. 
F a a s m ~ s ,  GEORGE COOPER ................................................................ Asheville. 
GRIMES, BRYAN .............. ... ................... .....-. 
HASEWISCI~EL, ~ ~ 1 1 , ~ 1 . t h l  ,I., JR .................................................... -alem. 
HAHMON, JOIIN CALVIS, J I ~  ............................................................... S :urn~)y Point. 
HAWORTH, I!YRON .............................................................................. High Point.  
HEXLETT, ADDISON, JII ................................................. .... ............ TT'ilmi~lgto~i. 
HOLTON, ALPRED EUGENE .................................................. L.i~iston-Salem, 
HOWAIID, SAMUEI. A ~ G U S T U S ,  JR ................................................. S,xlemburg. 
IIcl)sos,  JAMES ASDERSOS ......... ....... ......................................... S ~ ~ l i s h u r y .  
I i ~ n s o s ,  ~i1.n~lt.r TVILSOS, J K  ..................... ............ d a m .  
I<II.I.ES. VRASK MILIHR, 111 .................................. A l e .  
I<I.EEMEIER. JOIIK AUGUSTUS, JH .................................................... Greensboro. 
LAS~CI IE ,  WILI.IAM JOSEPII, JR ..................................................... S e w  I3ern. 
LIVESGOOD, CIIARLES H.\IIHIS ................... .. .................................... I l u r h i ~ u ~  
)I( J I a ~ r a s .  J A A ~ E S  I<. ........................... .... ............................ CLiffsidc>. 
~I .4~1i11~11,  ~~11.1.1~hl SATER, J R  ................. .... ........................... Durham.  
BIASOS, WILLIAI~ ~ L E L ~ S D E R  ........................................................... ~ e ~ n l ~ n t .  
JIODHE, I:EVERI.Y ('001'1~11 .................................................................... C ~ r ~ ~ u s b o r o .  
A ~ O O K E .  HAZEI, ARI~ESE ........... ... .................................. L i l l e .  
AIOOIIE. J O I I S  TLIOJIAS ................ .. ............................................... Charlotte. 
PAUI., ~IAI.COI,M (~.~wI.YI.E .................................................................. R a ~ l ~ ~ m V i l l &  
PICI~AKD, ('AN, C:I.ESS ............ .... .................................................. Asheville. 
R A M  SEY, CRAIGE KERR .............. ......... ................................ S ~ l i s b u r y ,  
I~EYSOT.DS. OTTIS JAMES .................................................................... Roanolw liapids. 
Saafs ,  I.EROY \VAIII:EN ...................................................... -alcm. 
SAYI~~: .  WILIJAU ('I.AIIKE .................... .. .......................... d l ~ e v i l l e .  
SKINSER,  1.0~-IS C'IIERRY ............................... .ilk. 
SMITII. OR4 LEE .................................................................................. Albemnrle. 
Trx  KEn. I~ESSIE JASE ........................ .. ........................................... C h a r l ~ t t e .  
~ ~ I - I I T E ,  J A M E S  VOLVIJ ....................................... -rille. 
IVIIITMORE, II.\ROLD BIRSIE ............................... -1 Hill. 
WILLIS, I~:MMETT CI., JR ............................................................... ~ u t h m o n t .  
WILSOS, I )UNCAX C.'A~IPREI.L ......................... .. ......................... Dunn. 
WILSON, WESTRAY EDWIS .............. ... .... .. ......... L s h e v i l l e .  



LICESSED ATTORNEYS. 
. . 

T l l  

COMITY LICEKSEES.  

SPECTOR, BORIS BI. (license withheld pentling establishing residence in  S o r t h  
Carolina).  

I, EI. 111. London, Secretary of the Sort11 Carolina lionrcl of IAW Exami~lers ,  
d o  hereby certify tha t  tlir forceoing is a t rue  ant1 correct copy of tlw list of 
at torneys granted In\\ liceiisc by the  said Board,  August 23, 1034 

IVitness my hand and seal, th i s  the 23d day of August, 1034. 

( SEAL) H. 11. T.ox~om, 
Secretary. 



LICENSED ATTORNEYS 
SPRING TERM, 1935. 

List of applicants granted law license by the Xorth C a r o l i ~ ~ a  Board of Law 
Examiners a t  Raleigh, N. C., 30 January, 1935: 

.......... .............................................. B D A M ~ ,  JOEL BARBEX ....... ... Asheville. 
............................................................... BATTOS, RUFUS EDWIN Smithfield. 

.............................................. BIDDIX. LCCIUS EUGEKE ................ .. Asheville. 
............... BOYD, HENRY ARMISTEID ................... .............. V7arrenton. 

.............. ........ ERITTOS, WAYLAXI) PATEN ........... -folk. 
......................................................... BRYAS, THOMAS RHUDY .hill. 

...................... . . . . . . . . . . . . . . . . . . .  CALI,OWAY, HENRY WALTER, JR .. Concor(1. 
COCKE. GEORGE DILTVORTII .................................................................. L 4 ~ 1 ~ e ~ i l l e .  
Cos, WILLIAM HESRT, JR ................................................................. I ~ u r i n b u r g .  

.......................................................... DEXSISG, 1,01s HELOISE 0. 
............................................................. ESI~RIDGE, JOSEPH DUMOST Elkin. 

........... ........................ GRAHAM, JOIIS STEPHESS .. .... S ? m .  
HAIRSTOS, PETER TV., JR ..................................................................... Ad~ance.  
HERRIXG, WIT,LIE ARTHUR .................................................................. e n  Sl~rings. 
Hovri, GUY LACKEY .............. ...................................................... Franklin. 

...... HOWARD, JAMES OSCAR .......................................................... .. Ashe~ille.  
HOTLE, FRANK LETTIS, J R  .................. ... ...................................... Shelby 

....................... ......... HUMPIIRIES, WOFFORD FORREST, J R  .. Asheville. 
............................................................................ JARRETT, J. KELSOS I T '  Bsherille. 

JENICISS, ARTIIUR 111~~1.1s ........... ............... ..... 4 Bern. 
........................................ .......... KUYKESDALL. EDGAR DAVIS, JR .. Greensboro. 

LOUDELL, HUGH LEWIS ............................................................... A l o t t e .  
Loxc, %ED VAKCE, J R  ........................................................................... Statesville. 
R~OOSETIIAM, AI,VII ONEGA ................................................................ Asheville. 
OAKES, ALBERT W ~ X B L E ,  J R  ................. ........ ....................... Weldon. 
OLMSTEAD, WARREN F .................. ....... ........................................ Chapel Hill. 
RATLEY, CHARLES DURIIAM Red Springs. 
SASDERS, JULIUS TAFT ............... .. .................................................... Chester, S. C. 
SEAWELL, JIALCOLM BUIE ...................... ................ 4 1  Hill. 
SIIEPHEI~D, WIT.I.IAM VASS ................................................................ Raleigh. 
S M ~ T I ~ E R S ,  JAMES CARROL ................................................................ Ashe~ille.  
WILKISSOS, JAMES AACIIRELL ................................................ A t e g o .  

COMITY LICBKSEES. 

GROOYER. EMORY CLIFFORD ............ .................................................... Charlotte, 
PIIII,IJP~, BERXARD J. J1 ................................................................... Asheville. 

..................................... TILLINGIIAST, WILI~IAJI P. ..................... .. Charlotte. 

I, H. &I. London. Secretary of the North Carolina Board of Law Esaminers, 
do hereby certify that the foregoing is a true and correct copy of the list of 
attorneys granted law license by the said Board, January 30, 1935. 

Witness my hand and seal, this the 25th day of February, 1935. 
(SEAL) H. JI. LOXDOX, 

Secretary. 
viii 



SUPERIOR COURTS, SPRING TERM, 1935 

The numerals in parenthesis following the date  of a term indicate the 
number of weeks during which the term may be held. 

T H I S  C A L E X D A R  I S  U N O F F I C I A L  

FIRST JUDICIAL DISTRICT 

Spring Term, 1935Judg-e  Cranmer. 
Beaufor t - Jan .  1 4 '  ( 2 ) ;  F e b .  18: ( 2 ) ;  

Mar .  I S *  ( A ) :  Apr i l  8 7 :  May  6; ( 2 ) .  
Camden-Mar.  11. 
Chowan-Apri l  1 .  
Curr i tuck-Mar.  4 :  Apr i l  2 9 t .  
Dnre-Mav 2 7 .  
Gates- \Iar .  2 5 .  
Hyde-May 2 0 .  
Pasquotan1;-Jan. i t ;  Feb. 

1 8 *  ( A ) :  Rlar. 1 8 t :  M a y  6; (A 
3 . ;  J u n e  10:  ( 2 ) .  

Pe rqu imans - Jan .  14:  ( A )  ; 
Tyrrel l -Feb.  4 t :  Apr i l  2 2 .  

F e b .  
J u n e  

1 5 .  

SECOSD JUDICIAL DISTRICT 

Spring Term, 193.5-Judge Sinclair. 
Edgecornbe-Jan.  2 1 ;  Mar .  4 ;  Apr i l  I t  

1 2 ) :  J u n e  3 ( 2 ) .  
Mart in-Mar.  1 8  ( 2 ) :  A ~ r i l  1 5 t  ( A )  

1 2 1 :  J u n e  1 7  
Nash-Jan.  2 8 :  F e b .  1 8  ( 2 1 ;  Mar .  1 1 ;  

Apr i l  2 2  ( 2 )  : M a g  2 7 .  
Tl'ashington-Jan. i ( 2 ) :  Apr i l  1 5 t .  
TT-ilson - F e b .  4': F e b .  11:: RIav 1 3  

1 2 ) :  J u n e  2 4 t .  

THIRD JUDICIAL DISTRICT 

Spring Term, 1933-Juclge Dex in. 
Uertie-Feb 11 M a v  G 1 2 )  
Ha l i f a s - Jan .  2 8  0: Mar .  1s t  ( 2 ) :  

Apr i l  2 0 * :  J u n e  3 ;  J u n e  1 0 1 .  
Hestford-Feb.  2 5 ' :  Apr i l  1 5 %  ( 2 ) .  

Vance-Jan.  7 ' ;  Mar .  4 * ;  Mar .  117:  
J u n e  l i " ;  J u n e  2 4 t .  

ITa r ren- Jan .  1 4  ( 2 ) ;  M a y  2 0  ( 2 ) .  

FOUKTII JUDICIAL DISTRICT 

Spring Term, 1935-Judge Small. 
Chat l inm-Jan .  1 4 ;  Mar.  4t :  Mar .  1 s t ;  

113) 1 3 .  
H a r n e t t - J a n .  7 ' :  F e b .  4: ( 2 1 :  Apr i l  

l i  ( A )  ( 2 1 ;  Rlay 1;;; Mny 2 0 * :  J u n e  1 0 7  
1 7 )  ,-,. 

Johns ton-Jan .  ii ( A )  ( 2 ) :  F e b .  11 
( A ) ;  F c b .  1 S f  ( 2 ) ;  31,rr. 4 *  ( A ) ;  RIJr. 11: 
Anr i l  1 5  ( A ) :  Anr i l  ??i ( 2 ) :  J u n e  24' .  

Lee-Jan.  2 8 1  ( A )  ( 2 ) ;  h ln r .  2 3  ( 2 ) .  
T a y n e - J a n .  2 1 ;  J a n .  2 5 f :  Mar .  4: (A) 

( 2 ) :  Axmil 6 ;  April 1 5 1 ;  X a y  2 i ;  J u n e  3 1 .  

F~FTII  JUDICI.11, DISTRICT 

Spring Term, 1!)35-Judge Barnhill. 
C'irteret->Car. 1 1 :  . June 1 0  ( 2 1 .  
Craven-Jan.  i * :  J a n .  2 8 7  ( 3 ) ;  Apr i l  

5:: May 13:;  J u n e  3 * .  
Grecne--Feb. 2 5  ( 2 ) ;  J u n e  2 4 .  

.~ ~ ..A...... 

Parnlico-April 2 9  ( 2 ) .  
Pi t t -Jan.  1 4 t :  J a n .  2 1 ;  F e b .  1 8 1 ;  Mar .  

1 8  ( 2 ) :  Anr i l  1 5  ( 2 ) :  X a v  G ( A ) :  Rlav 

SIXTH JUDICIAL DISTKICT 

Spring Term, 1935-Jrrtlgr Parker. 
Dunlin-Jan.  7' I ? ) :  J n n .  2 5 " :  N a r .  

11; c 2 i :  May 2 7 t  ( 2 ) .  
Lenolr-Jan.  2 1 * :  F e b .  1s t  ( 2 ) :  Apr i l  

8 :  'I:?? 1 3 i  ( 2 ) :  J u n e  1 0 7  1 2 ) :  J u n e  24*.  
Onslo!v-Mar. 4 ;  Apr i l  1s t  ( 2 ) .  
Sarnnson-Feb. 4 t  ( 2 1 :  I I a r .  ? S t  1 2 ) :  

Apr i l  2 9 ;  ( 2 ) .  

SEVESTH JUDICIAL DISTRICT 

Swing Term, 193SJt1dgc  \Villiams. 
Frank l in - Jon .  1 4  ( 2 ) ;  F e b .  1 8 t  ( 2 ) :  

\ l a?  1 3  
TVake-Jan. 7 ' :  J a n .  2 8 ; ;  F e b .  4 * ;  F e b .  

l l t :  Mar .  4 * :  Mar .  I l t  1 2 ) :  J I a r .  2 5 T  
( 2 ) :  Apr i l  8 * :  Apr i l  1 s t  ( 2 ) :  Apr i l  29:; 
3I:is 6 ' ;  M a y  2 0 1  ( 2 ) :  J u n e  3';  J u n e  1 0 t  
( 2 ) .  

EIGHTH JUDICIAT. DISTRI( T 

Spring Term, 1935-Judge Frizzrile. 
i i runsn ic l i - Jan .  i t ;  Apr i l  S :  J u n e  l i f .  
Columbus-Jnn,  2 8 ;  F e b .  1 8 1  ( 2 ) ;  Agr i l  

2 9  ( 2 ) :  J u n e  2 4 * .  
Sc!v I lnnol-er-Jan.  1 4 * :  F e b .  4 t  ( 2 ) :  

\ [ a r  4 1  ( 2 ) ;  X a r .  l s * :  A p ~ i i  I j t  ( 2 ) :  
31as 1 3 * ;  M a y  2 i i  1 2 ) ;  J u n e  lo ' . .  

I 'ender-Mar. 2 3  ( 2 ) .  

SIXTH JUDICIAL DISTKICT 

Sl)ring Term, 1935 J u d g e  Crncly. 
Bladen-Jan.  7 :  Mar .  l l * :  Apr i l  2 9 t .  
Curnbcrlancl-Jan. 1 4 ' ;  F e b  1 1 7  ( 2 ) :  

Mar .  4 *  ( A ) ;  Alar. 2 5 1  1 2 ) :  Mn)- C t  ( 2 ) ;  
J u n e  3'. 

Hoke-Jan.  2 1 ;  Apr i l  2 2 .  
Robe,son-Jan. ? 8 *  ( 2 ) ;  F e h .  25 ;  ( 2 ) ;  

- ~ p r i l  S f :  4 I l r i l  l 3 * :  3 i a y  3 0 ;  ( 2 1 ;  J u n e  
1 0 t :  J u n e  I ; - .  

TEST11 JUDICI.\L DISTRICT 



COERT CALENDAR. 
-- 

WESTERN DIVISION 

E L E V E N T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1 9 3 5 - J u d g e  Pless. 
Ashe-April 8  ( 2 ) .  
Alleghany-.\lay 6.  
Cas~vell-April 1 ;  May Gt  ( A ) .  
Forsyth-Jan. 7  ( 2 ) ;  J a n .  2 1 9  ( A )  ( 2 ) ;  

Fcb. 4  ( A )  ( 2 ) ;  Feb.  1 s t ;  Feb.  2 5 t  ( A ) ;  
Xar .  4  ( A ) ;  Mar. 1 1 ;  hlar.  1st ( 2 ) ;  April  
1 ( A )  ( 2 ) ;  April l 5 t  ( A )  ( 2 ) ;  J l a y  6 ( A )  
( 2 ) ;  May 2 0 7  ( 2 ) ;  J u n e  3 ( 2 ) ;  J u n e  2 4  
( 2 1 .  

1:ockingham-Jan. 21 '  ( 2 ) ;  Feb.  2 5 t  
( 2 ) ;  April 1 5 t  ( A ) ;  May 1 3 ;  J u n e  1 0 t  
( A ) :  J u n e  l i t .  

Surry-Jan. 1 4 9  ( A ) ,  ( 2 ) ;  Feb. 4 ( 2 ) ;  
?dar. 1s t  ( A )  ( 2 ) ;  Aprll 2 2  ( 2 ) .  

TSVELFTH JUDICIAL DISTRICT 

Spr ing  T e r m ,  1938,Judge JlcElroy. 
Davidson-Jan. 2 8 ' ;  Feb.  1 8 7  ( 2 ) ;  

Aprll I t  ( A )  ( 2 ) ;  May 6'; hlay 2 7 7  ( 2 ) ;  
J u n e  24'. 

Guilford-Jan. 7 t  ( 2 ) ;  J a n .  2 1 ;  Feb.  
4 t  ( 2 ) ;  Feb.  1 8 9  (A1 ( 2 ) ;  Mar. 4' ( 2 ) ;  
Mar. 1s t  ( 2 ) ;  April  19  ($) ( 2 ) ;  April  
1 5 t  ( 2 ) ;  April 2 9 ' ;  May 131 ( 2 ) ;  J u n e  3 t  
( A ) ;  J u n e  l o t :  J u n e  17'. 

Stokes-April I * ;  April  8 9 .  

T H I K T E E S T H  JUDICIAL DISTRICT 

Spr:ng T e r m ,  1938 J u d g e  Alley. 
Anson-Jan. 1 4 ' ;  Mar. 4 9 ;  April 1 5  ( 2 ) ,  

J u n e  1 0 7 .  
.\Ionre-Jan. 21 ' ;  Feb.  l l t  ( A ) ;  Mar. 

2 5 9  ( A )  ( 2 ) ;  May 2 0 ' ;  hfay 2 7 t .  
Richmond-Jan. i * ;  Feb. 4 t  ( A ) :  Mar. 

1 s t ;  April 8 ' ;  May Z i t  ( A ) ;  J u n e  l i t .  
Scotlanci-Mar. 1 1 ;  April  2 9 t ;  J u n e  3. 
Stanly-Feb. 4 7  ( 2 ) ;  April 1 ;  May 1 3 t .  
Union-Jan. 2 8 ' ;  Feb.  1s t  ( 2 ) ;  Mar. 

2 5 t ;  May b t .  

F O C R T E E S T H  JUIPICIAL DISTRICT 

Spr ing  T e r m ,  1 9 3 W u d g e  Clement.  
Gaston-Jan. 1 4 ' ;  J a n .  2 1 7  ( 2 ) ;  Mar.  

1 1 *  ( A ) ;  hlar.  1 s t  ( 2 ) ;  April 2 2 ' ;  May 
2 0 t  ( A )  ( 2 ) :  J u n e  3'. 

Jlecklenburg-Jan. 7'; Feb.  4 t  ( 3 ) ;  
Feb. 25 ' ;  Mar. 4T ( 2 1 ,  April I t  ( 2 ) ;  April  
2 9 9  ( 2 ) ;  May 1 3 * ;  May 2 0 t  ( 2 ) ;  J u n e  10 . ;  
J u n e  l i t .  

F I F T E E N T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1935-Judge Sink. 
Cabarrus-Jan. 7  ( 2 ) ;  Feb. 2 5 t ;  April  

2 2  ( 2 ) :  J u n e  1 0 9  ( 2 ) .  
Iredell-Jan. 2 8  ( 2 ) ;  hlar. 1 1 7 ;  May 

2 0  ( 2 ) .  

Montgomery-Jan. 21 ' ;  April 8 t  ( 2 ) .  
Randolph-Mar. 1st ( 2 ) ;  April I*.  
Roman-Feb. 11 ( 2 . :  Mar. 4 t ;  May 6 

( 2 ) .  

S I X T E E N T H  JUDI'CIAL DISTRICT 

Spr ing  T e r m ,  1 0 3 8 J u d g e  P h i l l i l ~ .  
Burke-Fpb. 1 8 ;  ?Jar. 1 1 7  ( 2 ) ;  J u n e  3 

(3) .  
Caldwell-Feh. 2 5  ( ! I ;  J lny 2 0 t  ( 2 ) .  
Catawba-Jan. 1 4 t  ( 2 ) ;  Feb. 4  ( 2 ) ;  

April  8 t  ( 2 ) ;  May 6; ( 2 ) .  
Cleveland-Jan. 7 ;  I.Iar. 2 3  ( 2 ) .  
Lincoln-Jan. 2 1  ( A ) ;  J a n .  2 S t .  
Watauga-April 2 2  ( 2 ) .  

S E V E S T E E S T H  JUIl ICIAL DISTRICT 

Spr ing  Term,  1935 J u d g e  I ia rd ing .  
Alexander-Feb. I 8  
Avery-April 8 * ;  A ~ i l  1s t .  
Davie-Mar. 1 8 ;  May 2 0 t  ( A ) .  
3Iitchell-.Mar. 2 5  ( !). 
Wilkes-Mar. 4  ( 2 ) ;  J u n e  3 9  ( 2 ) .  
Padkin-Feb. 25 ' ;  Y a y  1 3 t  ( 2 ) .  

E I C H T E E S T H  JUDICIAL DISTRICT 

Spr ing  T e r m ,  1 9 3 5 - J u d g e  Oslesby. 
Henderson-Jan. 1 4 1  ( 2 ) ;  Mar.  4  ( 2 ) ;  

April  2 9 9  ( 2 ) ;  May 2 1 t  ( 2 ) .  
JIcDoivell-Jan. 7 ' ;  Feb. 1 8 t  ( 2 ) ;  J u n e  

1 0  ( 3 ) .  
Folk-Feb. 4  ( 2 ) .  
Rutherford-April l i t  ( 2 ) ;  31ay 1 3  ( 2 ) .  
Transylvanla-April 1 ( 2 ) .  
Yancey-Jan. 2 5 ;  M;rr. 1 8  ( 2 ) .  

N I N E T E E N T H  JUDICIAL DISTRICT 

Spr ing  Term,  1 9 3 8 J u d g e  Warlick.  
Buncombe-Jan. 1 4  ( 2 ) ;  J a n .  1 8 ;  Feb.  

4 t  ( 2 ) :  Feb.  1 8 :  Mar. 4 t  ( 2 ) :  Mar. 1 8 :  
April  l t  ( 2 ) ;  April  1 5 ;  April ' 2 9 ;  31ay 6 f  
( 2 ) ;  May 2 0 ;  J u n e  3 t  ( 2 ) ;  J u n e  1 7 .  

hladison-Feb. 2 5 ;  I Ia r .  2 5 ;  April 2 2 ;  
hlay 2 i .  

T W E N T I E T H  J U D I ( X A L  DISTRICT 

Spr ing  Term,  1035-Judge Rousseau. 
Cherokee-Jan. 2 1 i  ( 2 ) ;  April 1 ( 2 ) :  

J u n e  l i t  ( 2 ) .  
Clay-April 2 9 ;  May 6 ( A ) .  
Graham-Jan. 7 t  ( A  ( 2 ) ;  Mar. 1 8  ( 2 ) :  

J u n e  3 t  ( 2 ) .  
Haywood-Jan. i t  ( 2 ) ;  Feb.  4 ( 2 ) ;  

Mav 6 t  ( 2 ) .  
~ i c k s o k - ~ e b .  1 8  ( 2 1 ;  May 2 0  ( 2 ) .  
Jlacon-April 1 5  ( 2 ) .  
Swain-Jan. 1 4 t  ( A )  ( 2 )  ; Mar. 4  ( 2 ) .  

-- 
*For  criminal cases only. 
t F o r  civll cases only. 
$ F o r  jail a n d  civil cases. 
I A )Special  J u d g e  to  be absigned. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Enster l~  District-Isaac 31. MEEKIXS. J u d g e .  Elizabeth City. 
Jlidtllc Dist~.ic. t-Jor~asos J. HAYES. J u d g e .  Greensboro. 
l l ~ c s t o ~ ~  fiiS't,i~,f-ED\\.lX YATES JTEI~I~ ,  J u d g e ,  S l l e l b ~ ;  JAMES E. BOYD, J u d g e ,  

Greensboro. 

EASTERN DISTRICT 

Tel-ms-District courts a r e  held a t  the  t ime and place a s  follo\rs:  
Durham, first Monday in March and September. S. A. ASIIE. Clerk. 
Italeigli, criminal te rm,  second Monday a f t e r  the  four th  BIonday ill 

April ant1 October:  civil term, second Monday in March a1111 Sep- 
~ P I I I I I ? ~ , ,  S. A. ASIIR. Clerk. 

Fnyettc.ville. third Montlay in March and Septen1l)cr. S. H .  B V C I ~ .  
Deliuty Clerli. 

Elizalwtli City, fourtli JIonclag in JIarch and first 3londay in 0ctol)er. 
J .  P. TriolzrPsor, De l~u ty  Clerk, Elizabeth City. 

TTnsliington, first Monday in April and fourtli Monday in September. 
J. B. I t ~ s ~ E s s ,  Deputy Clerk, \Tashington. 

Kew I3erl1, second Monday in April and October. GEOI~GE GREES, 
Deputy Clerk, Kew Bern. 

Wilson, third Monday ill April and October. G. L. PARKER,  Deplltx 
Clerli. 

Killnington. fourth JIondag in  April and October. PORTER HUFHAM, 
Deputy Clerk, Wilmington. 

O F F I C E R S  

J. 0 .  CaRrr. United Sta tes  District Attornpy, TTilminqton. 
JahrEs H .  J I . i s s ~ s c ,  Assistant United s t a t e s  District Attorney, Raleigh. 
D. 11. STRISGFIELD. Assistant United States District Attorney, Fayetteville. 
F. S. W ~ R T I I Y .  United States J larshal .  Raleigh. 
S. A. A s r ~ e ,  Clerk United Sta tes  District Court, Raleigh. 

1I IDDLE DISTRICT 

Terms-District courts a r e  held a t  the  t ime and place a s  follon-s: 
Grecnel~oro, first A I o n d a ~  in J u n e  and December. H E N I ~ Y  REYSOI.DS, 

Clerli; MYRTLE Corn, Chief Dclruty; LILLIAN HARKRADER. Deputy 
Clerli : B. FRAWI~ A~ILI.II~AS, Deputy. 

Rocliinxliam. first l\lonclag in Jlarcll and second JIonday in Septem- 
bor. HESHY RIYXOT.DS, Cl~Yli. G Y P C I ~ S ~ O ~ O .  

Salisbury, tliirtl JIontlay in Arlril and October. HESRY REYXOIDS, 
('lc~ri;. ( ;we~lshoro  : I,:! Iz.\nli'Trr HESSESSEE. IJellury. 

 insto toll-Snle~n, first Monday in Alay and Xovember. HEXRY I<EYSOI.DS, 
Clerli, Greensboro ; ELLA SIIOHE. Deputy. 

Willicsboro, third Monday in May and Sorember .  I,ISYILLE BUM- 
GARSER, Deputy Clerk. 

OFFICERS 

CARI.ISLC HIGGIXS, Gnited States rjistrict Attonley. Greens1)oro. 
R ~ B T .  S. ~ I C S E I L L ,  Assistant Uuited States Attorney. C;reensbo~o. 
Miss $:DITI~ I<.~\ToI:TII, .issistnnt United States Attorney. Greensh ro .  
BRYCE R. HOLT, Assist:lnt United States Attornc~y, Greensboro. 
Whi. T. Do\rn. TJliitetl Slates J lar rhal ,  G r e c u s l ~ ~ ~ r o .  
I ~ E K R T  RE'~XOI.DS, ('lcrli United States District Court, Greensboro. 



s11 UXITED STATES C'OrRTS. 

WESTERS 1)ISlTICT 

Tci'ws-District w m t s  a r e  held a t  the  t ime nild illace a s  fo l lona:  
Asl lc~i l lc ,  sccontl J1ond:ly ill JIny and Soyember.  J .  Y. JORDIS, 

( ' l t l~li  :  SCAR 1,. JIcT~uRD, Chief 1)cputy Clerk ; Wir.r.raxr A. I.YTLE, 
1)opnty C'lerk. 

C'lli~rlottc, first Jloiltlny ill April and  October. Fas :::ARSETT, Uv1111ty 
('lcrk. Charlotte. 

Stntcsvillc, four th  J Iond:~y in April n11d October. ASSIE AL)ERIIOI.DT, 
1)eputg Clerk. 

Shelby, four th  JIondag in September and third Jlonday ill J I i~ rch .  
E'as I~ARSETT,  1)q)uty  ('lcrk, Charlotte. 

Uryson City, four th  JIontlay ill J Iag  :~ncl S o v t ~ i i h ~ i .  J .  T. Jorm.\s, 
Clerk. 

OFFICERS 

B l a ~ c c s  E s n ~ s ,  United Stntcs Attoriicy, Asl le~i l le .  
W. R. F e a s c ~ s ,  Ass is ta~l t  United Sta tes  Attorney, dshevi l l t~ .  
W. JI.  S I C I I O L ~ ~ S ,  Assistant Unitccl S ta tes  At tor~ley ,  Cli:rrl~,l l c , .  
CHARLES Ii. PRICE, United Sta tes  Marshal,  Asherille. 
J. T. J o l l ~ a s ,  Clerk United Stntcs District  Court, Asllt~\'illv. 
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KESLICR COSSTRUCTIOS COMPANY v. DIXSON HOLDIKG 
CORPORATION. 

(Filed 19 September, 1934.) 

1. Principal and Agent A b: Master and Servant A b- 
Where a contract of employment is in writing and is unambiguous i t  is 

a question of law for the court whether the employee is a n  agent or an 
independent contractor. 

2. SameContract of employment determines whether employee is agent 
or independent contractor. 

In  determining wliether a contract of employment constitutes the em- 
ployee a n  agent or an inde~endent  contractor, the terms used in the con- 
tract to designate the partips are not controlling, but the question must 
be determined by the intent of the instrument and the meaning of the 
terms used, tlie employee being an independent contractor if the owner has 
no interest in the ~wrformance of tlic contract, but only in the finished 
product. 

3. Sam-Contract in this case held to constitute employee an agent and 
not an independent contractor in the erection of a building. 

Where thc contract for the erection of a building expresses a nominal 
consideration given by tlie builder and the further consideration of 
"services to be rendered" by him, and the owner agrees to pay the builder 
a "fee for services," and the contract provides that if the building should 
cost less than estimated the saving should be divided between the owner 
and builder up to a certain sum, and that if the owner should retain any 
savings in  excess of the sum stipulated, and that  the owner should reim- 
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burse the builder monthly for all moneys expended for lxwrolls, mate- 
rials, etc., i s  held to constitute the builder an agent of the owner in the 
construction of the building and not an independent contractor, agency 
being implied by the use of the terms "fee" and "services io be rendered," 
and the owner retaining some interest in and control over the cost of the 
building, and certain contradictory terms used in the spec fications do not 
alter this result, the contract of employment specifying that the owner 
should so pay for materials notwithstanding stipulations in the specifi- 
cations to the contrary. 

4. Payment  0 c-Payment of materialman's lien by owner held no t  avail- 
able  to owner a s  credit o n  amount  d u e  builder f o r  erecting building. 

Where a builder contracts to erect a building as a n  agent of the owner, 
the builder to receive a certain "fee" for his services, and the owner to 
reimburse the builder monthly for sums espended for payrolls and mate- 
rials, the builder may not claim that a sum paid by him to discharge a 
materialman's lien for material used in the construction of the building 
should be allowed as a credit against the amount due the builder for 
services rendered under the contract, since under the contract the owner 
and not the builder was bound to pay for materials. The owner would 
have been entitled to  such credit against the builder i f  the builder had 
been an independent contractor in th? erection of the building, s i i~ee 
in such case the builder would have been liable for paynlent of mnterial- 
men. 

SCHENCK, J., took no part in the consideration or decision of this cnsc. 

CIVII, ACTION, before Cowper ,  Special J. ,  a t  Norember  Term,  1933, of 
FORSYTH. 

O n  17 J u n e ,  1927, the plaintiff a n d  t h e  defendant  r w t e r d  illto a 
wri t ten contract f o r  the  construction by the plaintiff of a bu i ld i l~g  f o r  
the defendant on ~ r a d e ,  Cher ry  and  F i f t h  streets ill the  ci ty  of Wilt- 
ston-Salcm, "according to plans a n d  specifications prcpared hy and 
under  the  supervision of H a l l  Crews, architect." T h e  pertinelit p ror i -  
sions of the  contract a r e  a s  follows: 

(1) "The contractor i s  to  receive f r o m  t h c  o w i e r  a flat fee of $S,O00 
f o r  his  services i n  thc crection of this  building. T h e  contractor f u r t h e r  - 
agrees a n d  guarantees  t h a t  the  total  cost of t h e  work included under  this 
contract shall cost the owner a s u m  not to  exceed $141,003. T h e  con- 
t ractor  f u r t h e r  agrees tha t  if the cost of this  work escecds the  sum of 
$141,003, it being mutua l ly  understood tha t  this  amount  covers all  fces 
fo r  the  contractor, then t h e  contractor shall  holly bear s~ lc l i  loss." 

( 2 )  " I t  is  f u r t h e r  mutua l ly  agreed by a n d  between thc, par t ies  hcrcto 
tha t  if the  total  cost of this building, including the fee of c i g l ~ t  thousand 
dollars to t h c  contractor, shall be less t h a n  $141,003, then sucli saving 
a s  shall bc effected to  t h e  extent of $4,000, or f ract ion thcrcof, shall be 
divided equally between the  contractor and  the  omner. A i g  saving 
effected in  excess of f o u r  thousand dollars shall be solely the property 
of t h e  omner." 
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13) "The o n ~ i c r  agrecq, f o r  the  sum of one dollar, paitl by the  toll- 

tractor, rcccipt whercof is  l ~ e r e b y  ac l~~on . ledged ,  a ~ l d  f o r  the fu r ther  
considerat io~l  of the personal s e n  ices to he rc~ltlered by tllc co~itractor .  
to  1 u i ~  tlic coiltractor fo r  it5 s e n i c e s  as followe: ,i flat fee of $8.000. 
I K O I  itlctl t l ~ e  total cost of thc~ builtling does 11ot c , s c w 4  $141,003, inclutl- 
i t i  f Af te r  this fee of $8,000 has  been deducted f r o m  the con- 
tractor 's guaralr twd total  cost of $141,003, if i t  is f o n ~ i t l  a n y  sal i l lg  ha. 
bccii effwted to tllc c s t c ~ l t  of $4,000, or f r a c t i o ~ l  thereof, the o n n w  
agrees t o  d i ~ i t l r .  cqually S I I C ~  s : ~ ~ ' i n g  bctuecli himself and  the  contractor." 

( 5 )  "I t  is further mutua l ly  agreed by arid br~tween t h e  11artic.s hcreto, 
~ lo twi ths tan t l i l~g  .tipulations i n  tlic sprcificationr t o  the contrary,  t h a t  
thc. owner, betncell the firqt and  t m t h  d a y  of each month, shall reimburse 
tlic. contrar tor  fo r  all  nloileys that  it ,  t h t ~  rolltractor, m a v  have cspendeil. 
oil accoulit of tl i i i  n o r k  t l u r i ~ l g  the ~ ~ r c , c e d i l ~ g  month,  f o r  payrolls, ctr.. 
ant1 tha t  the  owncr shall pay  betneen the first aiid tenth day  of each 
n io~i th  f o r  a l l  n ~ a t e r i a l s  purchased and  d e l i ~ e r e d  on the  s i te  dur ing  thc 
l ~ r ~ d i u g  nlonth;  all  of these paymfJ~r t s  to lw madc aiid authorized by 
:rrchitcv3'> crrtificatc of payment." 

( 6 )  "I t  is f u r t h e r  mutua l ly  agreed by  aud between tlir  pa r t i e i  liercato 
that  thc onl lcr  is to pay  tlie contractor i ts  fecs fo r  scrvicc~s, as refcrrcd 
to  a b o ~ e ,  v11e11 this n o r k  has  been completed i n  al l  i t s  par t s  and accepted 
b~ thc. nrcllitrct aud owner, with the  f u r t h e r  u n d r r s t u ~ ~ t l i ~ l g -  that  t h ~  
onl ler  m a y  111akc par t  paymrnts  011 account of these fees befor(> thc~  
u o r k  is  finisllecl, if i t  so desires, and  take a receipt tllerefor." 

(10) "The c u ~ ~ t r a c t o r  f u r t h e r  estimates t ime  of completion :mtl : I ~ I W .  

to cornpletr this  building i n  al l  i ts parts,  ready f o r  orcupancoy I I ~  the, 
owner, on or  hefore December 1, 1927." 

\ f t w  the buildillg was completed, a dispute arose betwwn tlie partics 
u i t h  rchfertwcc~ to tlie settlement, and  the contractor institutctl suit  
agaillst the tlr~fclictallt owlicr, alleging t h a t  said d ~ f e n d a n t  was i~itlcbtctl 
to the  plaintiff i n  the sum of $2,618.70. T h e  defendant filed a11 a n s w  r 
alleging tha t  i t  had  been required to  pay  the sum of $2,805.67 i n  settlc- 
meut of ;I judgment ob ta imd by Morion S tone  Company for  rllaterial 
purc l~ased  nnti nietl i n  said building, alitl fo r  which the  said Stolle Coni- 
pany  11ntl filed a lie11 on the property of the defendant. T h i s  sun1 50 

paitl 1,- tlic tlrfelida~lt was pleaded a s  payment  or "adjudication of thc~ 
matters  i~iro!vcd i n  thir  controlersy and as  a bar  to  p l a i ~ ~ t i f f ' s  r ight  to 
reco~er . "  

T h c  cause n u s  tried i n  tlie Forsy th  C'ounty Court.  T h e  defcudaut 
made tlic followiiig adrnissiolis a t  the t r i a l :  " I t  is admitted by tlw tle- 
fendant  tha t  the plaintiff performed the  contract ant1 t h a t  the  defentla~rt 
would be indebted t o  the plaintiff i n  the  sum of $2,615.70, with interest 
f r o m  July 1, 1925, but the defenclant alleges payment  i n  ful l  of said 
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indebtedness by reason of the defendant having paid the judgment of 
the Monon Stone Company against this defendant for the materials 
furnished in the construction of the building, as alleged i n  the tlefend- 
ant's further defense and counterclaim." 

The  court ruled that  the admissions of the parties cast the burdeii of 
proof of payment upon the defendant. Thereupon the defendant offered 
the judgment of the Superior Court i n  the Monon Stone Company caw. 
before mentioned, and further offered proof that  said judgment had 
been paid by it. The defendant further offered certain portions of the 
printed "Specifications for Store Building." Article 9 of said Specifi- 
cations and Generd  Conditions provides tha t  "unless o-hermise stipu- 
lated, the contractor shall provide and pay for all materials, labor, water, 
tools, equipment, light, power, transportation, and other j'acilities neces- 
sary for the execution and con~pletion of the work," e:c. Article 36 
provides that  "the contractor agrees that  he is  as  fully responsible to 
the owner for the acts and omissions of his  subcontractors and of per- 
soils either directly or indirectly employed by them, R S  he is  for  the acts 
and omissions of persons directly employed by him. So th ing  contained 
in  the contract documents shall create any contractual rda t ion  between 
any subcontractor and the owner." 

The judge of the county court held tha t  the evidence offered by the 
defendant did not constitute payment, and directed the jury to answer 
the issues in  favor of the plaintiff. The  verdict awardcld the plaintiff 
the sum of $2,618.70, with interest thereon, and from sludgment upo~l  
the verdict the defendant duly appealed to the Superior Court. 

The  judge of the Superior Court overruled the exceptions and assigli- 
ments of error filed by the defendant and affirmed the judgment of the 
county court. Whereupon, the defendant appealed to the Supreme 
Court. 

Parrish & Deal for plaintif. 
Ingle & Rucker for defendant. 

BROGDEK, J. Does the contract between the parties constitute thc 
plaintiff an  independent contractor or an  agent for the de.'endant, owner, 
in erecting a d  c:o:npleting the building? 

Manifestly, if the plaintiff was an  independent contractor it mas 
bound to  pay for materials, and hence, under the circumstances, the 
amount paid by the defendant to the Stone Company nhich  furnished 
material for the project should be credited upon the gross contract price, 
and the plaintiff mould not be entitled to recover. Upon the other hand. 
if the plaintiff was agent for the defendant owner, and contracted to 
perform pcrsonal services for such owner, then the owner was bound to 
pay for all materials used in the building, and the sum pr id t o  the Stone 
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Conipany would not bc chargeable to tlie plaintiff. I f  a contrart of 
employment is in writing and is unambiguous, the court must determine, 
from the terms and in te l~t  of such 7,vriting \vhrtlier the cn~ployee is all 
independent contractor or an  agent. Lzlmbcr Co. c. X o t o r  PO. ,  192 
N. C., 377, 133 S. E., 115. The contract in the case a t  bar is in writing 
and i ts  terms are plain. I t  is  adniitted that  the plaintiff porfornictl 
the contract. Did he perform surh contract as agent or independent 
contractor? The rights of the parties under the contract are not to I)c 
determined solely by the nanies they call each other, but rather by i n t e ~ ~ t  
and incaning of the ternis of tlie i~lstrumeiit. The broad definition of 
independent contrac2tor is "one who undertakes to lmxluce a giw11 result, 
hut so tliat in the acltual esccution of the norli he is not under tllc ortler 
or control of tlie person for whom he  does it, and may usc his own tlis- 
cretion in  things not specified." I7oung  2,. Lurnber C'o., 147 N. C., 26, 
60 S. E., 654. AIorcover, in determining tlie relation of the parties 
certain tests have been considered and held pcrsuasivc. Thus, in L U I ~ L ~ P I .  
CO. u. X o t o r  Co., 192 N. C., 377, it was held that one of the vital tests 
was the right of the olrner ('to colitrol the nork  in el ery detail nlltl at 
erery stage." I t  n.as further hcld tliat the "mode of payment provitlctl 
in the contract is  sometimes an  important element to bc considered in 
determining nhether the party who has agreed to do nork  for another 
is an  independent contrac2tor, hut i t  is ]lot controlling. The circum- 
stance that  the workman is to recc~ivc no compensation until the sntis- 
factory teririination of his en~ploynient d o ~ s  not rcquirr tliat hc I)c 
classed as an indepe~itlcnt contractor." Anotlic>r twt  may be found ill 
I n m a n  r .  Rc/ining C'o., 194 S. C., 566, 140 S. E., 289, which holds that 
the right of control or interest in the means by which tlie nork  i i  (lour 
is important iu deterniining tlic relation. Speaking i11 general term*, 
if the owner has no interest in the perforniance of the contract esccyt 
that tlie finished product shall be in accordance nit l i  thc plans alitl 
specifications, tlien all tlie autlioritic~s agree that tlie worknian is 2111 il~tlc - 
pendent contractor, unless, of courie, there is evidence tencling to slion 
that the writing n as  not executed in good faith. 

Consequentl>, the ilwition arise> as to n l ~ e t h c r  the onncr, ill tlii. 
particular case, 1121tl ail  in t i~wst  in the performance of the work other 
than in the finidled product. The  contract itself m u ~ t  caithcr fur i i i i l~  o~ 

T\ ithliold tlic ansn er to this qucition. Construing tlie contract as :I 

whole, the Court is of the opinion that i t  constitutc~.: a contract of 
agency. Tliis conclusion rests upon the follo\\ing cons~tlrrations: ( , I )  
The parties ngrec in -1rticle 3 that  the consideration is the noniirinl  sun^ 

of one dollar, and "tlie further consideration of tlie perwnal i c r ~ i c c s  to 
be rendered b\- tlic c,ontr:lctor ill the erection of thc buildinp." 111 

h t i c l e  6 tlic onirer agrees ('to pay the contractor it, f(.e for services." 
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Mal~ifestly, coi~ipe~~satioii  for s e r v i ( e  iniplies agency. ( b )  T ~ P  owner 
rrtaiiied an  interest and a certain control over tlie cost of flic 1)~1ildilig. 
Fo r  instance, if the contractor colistructed the building for $4.000 lcw 
than tlie specified price, o~w-half of this sun1 of $4,000 was to bc rctail~ctl 
by tlic. owner and the other half added to the compensation of tlic cson- 
tractor. Morco~er ,  if tlie contractor saved more than $ L,000, tlic ownc~' 
retained the entire sun1 in excess thereof. Tlierefore, it  is :~pparellt that 
the owner retained an interest in the cost of materials and labor for tlic 
p l a i l~  reason tliat Ilc was sli:~rinp ill ~ l i i l t  might be dccrnetl the profit 
resulting from wise n11c1 cc.oi~omical operations by tlie voi~tractor. (c )  
I n  Article 5 it  is stiuulated "that the owner. between t112 first and t cn t l~  
tlav of cacli inonth. shall rc4niburse the cboiltracXtor for a11 nmieys that 
tllc contractor niay h a w  csl~eniletl 011 account of this work during the 
1)rereding 1n011ili for pnyroll, c'tc., ailti tlitit the oni1c.r shall pay, betwee11 
tlw first and tent11 day in every mo11t11, for all niatc~rial3 purchased ant1 
tleliwred oil tlic site during th? procetiil~g i~io~itli." ctc. The  rlause that 
the "o~viier shall pay, betwell  the first ant1 tenth of each month, for all 
materials furnished" would seen1 to clearly establish thtt liability of tlie 
owner for the payment of materials, and thus impose upon i t  tho duty 
of paying the claim of thp Stone Company. 

While there is some clash betweell the language of tht printed specifi- 
cations and the written contract, it  was expressly speciicd in  Article 5 
that "~~o t~ \~ i t l i s t a l id i~ ig  stipulations in the specifications to the contrary," 
tlic. owner would rein~burse tlic contractor cacli 111011t11 aud pay for mat(>- 
rials cach month as purchased alitl d(~li~.ered. 

Vuon a consitleration of tlie entire record. the Court js of the oy i l i i o~~  
alitl SO holds, that tlw jutlginent r e ~ d c r c d  correctly il~terylretcd the law. 

A\ffirmed. 

J,ESI,lE WEIL AND LIOXEL D7EIL, TRADISG AS H. \VEIL & BROTHERS, 
r. W. B. HERRISG, BETTY E. HERRING, ASD R. 8. HERRING. 

(Filed 19 September, 1934.) 

1. Fraudulent Conveyances A b: Chattel ;Ifortgages G b f i a n s f e r  of prop- 
erty by mortgagor in payment of pre-existing debt held valid as to 
mortgagee in unrcgistwed mortgage who has no equity. 

While the sale of property to a creditor in possession in partial payment 
of a pressisting debt is not good as :~g:~inst the equitv of a mortgagee 
liavinr n prior unregistered chattel mortgage ncainst the propert?, since 



the creditor takes the property subject to the equities existing against it  
in the hands of the debtor, the chattel mortgage in itself creates no equity 
in favor of the mortgagee therein, and where the mortgagee shows no 
equity esisting in his favor, the creditor takes the property free from thr  
lien of the unregistered chattcl mortgage. C. S., 3311. 

2. Payment B b 
Where the debtor does not direct the ap1)lication of tlic proceetls of sale 

of his property in the hands of the creditor, th r  creditor selliug t l i ~  pro1)- 
erty may in his own judgment apply the proceeds of c ? l r x  to any one of tlie 
debtor's several accounts. 

3. Appeal and Error B b 
An appeal will be drtcrmiaed in acmrda~ice \\.it11 the theory of trial in 

the lower court. 
QVIIES(  I(. J., took no part in the ei)11siderati011 or derision of this C:IW. 

CIVIL ACTIOA,  before D c L ~ ~ c I s ,  .I., a t  August Ter111, 1933,  of WAYSIS. 
O n  16 Ju ly .  1928, tlie defendants esccutetl a11tl c l c l i r t ~ r d  3 ncgotiahlc 

promissory ~ o t e  to  H. TIrcil ti Era.. for  tllc yuni of $420.00. 'Tli,s notc 
n a s  not paid, ""(1 on 1 6  J U I I P ,  19:31, m e i l  hrougllt suit  thereon. r h c h  
defe~ldan ts  ansnerctl ,  alleging tha t  R. ,I. H c r r i n g  ~ignr,tl  the  not(, as  
surety rind t h a t  tlie niakerq, TV. 13. H e r r i n g  alltl n i f r ,  I j r t ty  H c r r i ~ ~ g ,  
had deposited with K e i l  eight 1):1lc5 of cotton ant1 rcquc,tcd him to wll  
the same and  apply  the procccvls to the l~nynitwt  of inid ~ i o t e .  T l i ty  
fu r ther  a l l ~ g e  t h a t  Weil  soltl the  cottoll and applied the proccwlq to 
other  indebtedness of TiT. I:. Hcr r ing ,  and  that  tlic ljroccctls of tliil sale 
were more than  sufficieul to  ]):IF the l ~ o l e  in\ 011 ctl i n  this  l~t iq ,r : : t im \I it11 
a balance of $62.73, which .aid tiefeildnnt sought to r c c a l c ~ .  h i  \ \ a )  of 
counterclaim. T h e  plaintiffs rcplicil to the ans~vcr ,  ollcgi~lg t h t  I\'. 11. 
Her r ing .  the  o n n c r  of tlie rotton, t le l i~erei l  the s a m ~  to tlie plnilitiffi 
to I)c applict! 011 the gn le ra l  intlcbtcdness of said IIcrriilg. :lilt1 that  wit1 
plaintiffs so npplied said proceeds. 

T h e  ishue w b ~ n i t t r d  to the jury n as  as  follon s : 
"1)itl TIT. 13. H e r r i n g  direct tha t  the cotton be soltl x ~ i d  applietl to his  

iu t l (~b tc~1ne~s  to t h e  l~lwintiff without specifying :tl)l)lication to  t l i ~  
$430.00 note 0' 

T l i e ' j u ~ y  allin crcd the issue "Yes." 
r 3 I l lereupon,  tlic partics agreed up011 certaill facts,  nhic~li :rrcx 2.; 

follon s : 
"1. T h a t  on IG Ju ly ,  1928, K. I!. H e r r i n g  ant1 wifc, Be t ty  Herr ing.  

aud  R. *I. I I e r r i n g  c s t ~ w t c ~ l  n note untler seal to 11. Well & I3rotl1orq for  
$430.00, being the  11otc~ rc,ferretl to  i n  the complaint.  

''2. T h a t  on 19 J m u a r y ,  1928, fo r  a n  account estentling oyor scvernl 
Sears, W. B. I l e r r i n g  :111d wife ~ s e c u t e d  a note to Weil  & Brothers  f o r  
$9,605.62, wit1 11otr h i n g  secured by a second or  ~uhsc~quent  deed of t rust  
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on land;  and said lalids mere, prior to the fall of 1928, sold under the 
prior lien or liens, and the proceeds were insufficient to pay off the prior 
cwx~mbranccs, and the said note for $9,603.62 remained unpaid in the 
fall of 1926. That  Tl'. B. Herring and v i f e  were also intlebtcld to Weil 
Brotlicrs a t  that  tiuic on a iiotc for $500.00, esecuted 13 Llpri l .  1928. 
upon which was due a balance of more tllan $150.00. 

('3. That  on 13 April, 1029, W. B. I-Ierring and wife, Betty E. Her- 
ring, executed to  Tl'cil Rrotlicrs a crop lien o~ all their crops of cottoll 
and tobacco for the year 1029, on their f a rm in  Sampson C o ~ l l t y ,  
onnctl by tlie f c  tnc d c f c ~ ~ d n ~ l t ,  h t t y  E. FTcrriug, which crop lien was 
not to exceed $2,000. 

"4. That  tlie dcfcnda~lts, 11'. B.  H e r r i ~ l g  :111d wife, Br t ty  E. Herring, 
esecuted a second crop lien (unrccortlecl) 011 wid  crop for the same 
pear to  the defelldaut R. A. Herring for the sun1 of $2 000, which w n a  

111atle subjwt to tlw prior l i w  of the plailitiff 11. Weil h- Brothers. This 
crop lien was unrccortlccl ant1 Wcil Brothers liatl no notice of it.  

" 5 .  That  during the fall of 1029 tlic tlcfcntlalits W. R. Herring and 
T\ ife, Betty Herriug, deli\ ered to tlie plaintiff Weil Brothers eight 
Imles of cotton, produced in 1929, on tlic lands referred to  above, which 
was stored in the plaintiff's warehouse in Goldsboro, and also delivered 
to the plaintiff the proceeds of their tobacco sales, and these proceeds 
from the sale of tobacco paid off in full the plaintiff's crop lien, except 
a small balance of eight or nine dollars. 

"6. That  the plaintiff H. Weil 6: Brothers sold said cotton on 10 May, 
1930, and after payiug the storage and weighing axid other charges, tht, 
net proceeds aniounted to $486.25, niid thereupon the said Weil Brothers 
paid the $9.00 balance due on their crop lieu and applied the balance of 
$477.75 on the $9.605.62 note." 

Cpon the verdict and the agreed facts aforesaid, tlie tr ial  judge de- 
creed that  the plaiutifis recover of defendants the sum of $420.00, with 
interest, etc. 

From judgnient so rendered defendants appealed. 

Kermelh C .  Royal1  and  &l i l en  Lungsfon for plainfifts.  
Cutler (e. Butlcr crud I). D. Iicwing for d ~ f e n r l a n f s .  

BKOGDEX, J.  Can the owner of cotton which is corered by an unre- 
c+orcled crop lieu or cliattel mortgage sell tlic same to a creditor then in 
~~ossession thereof, in partial payment of a preEsisting debt licld by such 
rreditor and duc~ 1 y  such owner, free of the lien of such ul~registercd 
i ~lstruinelit ? 

The head note in J ~ ~ l r l h u r  u. XafAis,  133 X. C., 142, declares the ap- 
l'licable principle of law :IS folloms : ' T h e r e  the owner of lumber author- 
iscs a creditor ill po~ws'iou thereof to sell i t  and pay hiniself, such trans- 
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Tlie j u r y  found  tha t  the  debtor, W. B. Her r ing ,  disposelj of t h e  cotton 
without specifying the  application of the  proceeds. Coi sequently, the 
creditor had  the r ight  to apply the  money according to h i s  own judg- 
ment. Raker 2). Shurpe,  205 N. C., 196, 170  S. E., 657. 

T h c  point is m a d e  tha t  the  cotton was grown upon  the  land  of Bet ty 
H r r r i n g ,  the  wife of the  debtor, and  t h a t  her  husband, PT. B. Herr ing ,  
Ilad 110 r igh t  t o  sell tlie same t o  the plaintiff Weil.  A n  exaniination of 
the record discloses tha t  t h e  cause was not t r ied upon  t h a t  theory, a n d  
t h e  law does not permit  par t ies  to  swap  horses between cot r t s  i n  order to 
gct a bctter niouiit i n  the Supreme Court .  

N o  E r r o r .  

SCHEXCIC, J., took no p a r t  i n  the consideration or decision of th i s  caw. 

THORZAS H. BRIGGS & SOKS, Isc., v. J.  E. ALLEN, JOHh' W. HUDSON, 
,JR., RALEIGH BAR'RING 8: TRUST COMP.%NY, RANKERS REALTY 
COMPANY, AXD NATIONAL SURETY COMPANY O F  NEW YORK, 
GURR'EY P. HOOD, COMMISSIOKER OF BAKKS, SUCCESSOK TO NORTH 
CAROLINA CORPORATION COMMISSION. 

(Filed 19 September, 1934.) 

1. Appeal and  E r r o r  F a- 
Where tlierc is no exception to a finding of fact by the court, the fact 

so found will be assumed correct and tlie appeal determined in accord- 
ancc. with such finding. 

2. Laborers' and  Materialmen's Liens B c-After notice t o  owner, amount  
due  contractor is  t rus t  fund f o r  nmtcrialmen for  limited purposes. 

Where a material furnisher gircs notice to the owner of his claim, and 
there is a sufficient sum due or to become due by the onner to the con- 
tractor under the terms of the contract to pay such clainl, i t  is the duty 
of the owier to retllin out of the funds due or to becomc due to the con- 
tractor tl sum suBicient to pay tlie materialman, the amount due the con- 
tractor by tlie owner being considered a t r u ~ t  fund for the material fnr- 
nislicrs g i ~ i n z  notice for the purpose of enabling the materialmen to sue 
to 11nve the fund so applied. :111(1 to attain :I pro rats distribution of tlie 
fund to the materialmen. 

3. Same: Banks a n d  Banking H e-Notice of materialman t o  bank owner 
does not  entitle n~atc'rialman t o  preference upon bank's insolvencj. 

Tlie fictictn that the amount due a contractor by the owner after notice 
to the owner by material furnishers of their claims is a trust fund for the 
benc>fit of the mnterialnien will not be extended so as  to give a material- 
man ful .~~ishing material for a building owned by a bal~li :I l~reference in 
the bank's assets upon its later insolrer~cg, eslwcially \ \ l~cre there is no 



findin:: t11;lt the b:rnk p:~itl anything to the contractor after notice by the 
matcri:rlm:ln. a11c1 no  findil~c a \  to the :[mount of cash the bank had \\hell 
t:llim o\ cr by the itatutory reeeirer. tllc giving of notire by the ~natcrial- 
m:m not ;~ngmenting tlic bank's asqets. 

4. Banks and Banking H P- 

Tllc Inere fi1c.t that a bank at tlie time of its failure ll1~1d trnst f1111tls 
tlow not in itwlf c,rltitl~) tliix t)cnctic.i:~ry to a l)rcf~,rcsncr in its assets. 

a s  a r c  p c r t i n m t  to a (1ecisio11 of t h r  lp r i l i r ip l~  of 1:1w i ~ ~ v o l ~ e d  m:Iy 1)c 
capitulated a s  follows : 

1.  T h c  R a l c i g l ~  Bal11ii11g a ~ l t l  Trus t  C I O I I I ~ I I ~ ,  :I 1mnki11g rorl,oratioll, 
tr1111 t h r  I3::1rlrcrs R18:~lty Compa:ry, il rorporatioll. as  O \ V I I ~ > T P .  ( ~ r l t c 1 ~ ( 1  
illto :I cor:tr:rct with J o l i ~ i  Mr. JTl~dso~i ,  J r . .  contractor, fo r  tlir, o ~ w t i o ~ ~  
of all tjiglir-<tory ailtlition to t l 'c  ha111r builtlillg of said olvlrc,r i l l  t l l c .  city 
of Raleiglr. 

2. ' r l~ t .  c ~ o : ~  t rar tor ,  Hut l so l~ ,  t l~ercaf te r  (~11tcrc~1 illto :I ~ I J c o I I ~ ~ ~ ; I ( * ~  wit11 
<J. E. A\ l lc t~ ,  w11c~cii1 A\llcn agreed to do a11 tlrc, ~ ) l : ~ s t e r i ~ l g  \roi,lt ill will 
Imilrli~lg fo r  a stiijulated prier.  

3. 'I'llc~ ~ ~ l a i ~ l t i f f  is a nicrcaritile r o r p o r : ~ t i o ~ ~  n ~ t l  on I :trious tl:~y:: 1 ~ -  
~v.ccl i  I 5  .\ l)ril ,  1929, arid 26 -\ugllst, 1929, sold nlltl tlcli\-rretl to saitl 
.Illen c e r t a i i ~  ml tc r ia l s  a11t1 I~ard\vare,  coilsisting of l i l l ~ ~ ,  pl:~.;toi~ : L I I I ~  

otlicr gootls of t l ~ c  total ~ a l u c  of $:>O.i9.W. -111 of snit1 111atpri:ll ?\.a. 
uscd i n  t h e  huilclirig. 

4. 011 S A\ugust,  1929: t11c l ~ l a i ~ ~ t i f f  ~ : I T . V  ~ l o t i c r  to tht, ( 2 n i ~ t r : ~ r t i ~ ~ ~  i ~ f  
tlie m i o u l ~ t  tlur it by *Illen, and  t l i e r c n f t ~ r ,  011 26 . \ u p s t .  192:). A\l l ( ,~r  
p - r . c S  to  thc  1)1:1intif? all ortlcr 11poi1 tlrr r o ~ l t r a c ~ t ~ r  fo r  the p a p i c r l t  of 
$2,708.01 on said account. 

5. ' (Pr io r  to S -lugust,  1!)%0, ailtl 1)rior to the  final vt t l t~l icvl t  LC'- 
tnccri t h e  owni.r :rrltl thc  c o ~ ~ t r a c t o r ,  plaintiff gave ~roticc, to sxitl o ~ l ~ c ~ r  
of i t s  said claim, whicli lioticc was duly :~cliiio;vledgr.tl. S o t n i t l i s t : ~ ~ ~ d -  
ing  saitl ~ ~ o t i c e ,  the  on.ncr 11iatl(1 final ~ c t t l r ' l i ~ c l ~ t  with all11 lmiti to >aitl 
contractor without rcwrving ally sun1 f ~ r  l~lai~itiff ' . ;  saitl claim or 111n1i- 
i ~ r g  p:~yrnent to  plaintiff." 

6. O n  (i February ,  1920, 1)lnilltiff filed rloticde and claim of a lie11 
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The referee found that the plaintiff was entitled to reccver of defend- 
ants, J. E. Allen, Raleigh Banking and Trust  Company, Ilankers Realty 
Company, and John W. Hudson, J r . ,  the sum of $3,059.95, with interest 
and cost for filing lien. I t  does not appear that  any exceptions were 
filed to the referee's report, and subsequently, a t  the December Term, 
1932, of Wake Superior Court, Hon. N. A. Sinclair, judge presiding, 
entered judgment in favor of plaintiff and against said defendants for 
the sum of $3,059.98, and said sum was adjudged a lien upon the land 
and premises of defendant from and after 28 August, 1'329, "the date 
notice was given to the owner." 

On or about 12 April, 1933, the plaintiff filed a petitio i i n  the cause, 
alleging that the Raleigh Banking and Trust  Company was in  process 
of liquidation by Gurney P. Hood, Commissioner of Banks, and pray- 
iiig "that an  order be made in the within action allowing the plaintiff's 
judgment as a preferred claim in  said liquidation." The defendant 
Gurney P. Hood filed an answer to said motion and petition, alleging 
that there were first and second mortgages or deeds of trust upon the 
property superior to the lien of the plaintiff, and further that plaintiff's 
judgment was not entitled to a preference over the claims of other 
creditors. 

The petition and motion was heard by Judge Harris, v h o  found that  
the title to tllc property "was held in  the name of the Eankers Realty 
Con~pany, the said Raleigh Banking and Trust Company being the 
olnier of all the capital stock of said Bankers Realty Conipany, and the 
officers and directors of the two said corporations being the same." I t  
was further found that the land and premises upon which the plaintiff 
had a lien "has been foreclosed and sold under a deed of trust executed 
prior to the aforesaid debt, and that  the said material furnisher's lien 
was thereby dcstroycd; the court further finds as a fact, and so holds, 
that i t  mas the duty of said Raleigh Banking and Trust Company, upon 
notice duly given as found by the referee and confirmed by the judgment 
rendered by his Honor, S. A. Sinclair. . . . to have reserved for the 
said material furnisher the aforesaid sum before a payment of the 
amount in excess of said sum vhich said bank then hac on hand and 
due the subcontractor, J. E. Allen, . . . and that by virtue of the 
aforesaid notice the said Raleigh Banking and Trust  Company became 
and was a trustee for Thomas 11. Briggs 6: Sons, Inc., to the amount of 
$3,509.95, with interest, . . . and that  the said Thomas H. Briggs & 
Sons, Inc., should hare  the right to be permitted to file a claim with 
Gurney P. Hood, Commissioner, . . . and that the said claim be 
allowed as a preferred claim." 

From the foregoing judgment Gurney P. Hood, Commissioner of 
Banks, appealed. 
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J < n o c . l ~ ~ ~ ,  J .  .1re f u ~ ~ t l s  ill the 1ialitL of ;rn onlier bank, dut, or to  
l~ecome due to a contractor erectiilg a huiltling f o r  said bank, and thrrc-  
a f te r  di.bursed af tcr  ~ io t ice  f r o m  n materi:d f u r ~ l i s h e r ,  subject to a pref-  
crence asserted by .rich material  furnisher against the  licjuitlator of tlw 
bank ? 

Tlie p la i i~ t i f t  :I, a mater ial  f u r n i A e r  g a l e  notice to defendant bank 
oil I h  - lugu\ t ,  1929, that  it  had not h e n  paid f o r  mater ial  so fu r~ i iq l iu l  
a i ~ d  uqed upon the  propcrty of the bank. T h e  referee i n  his  rt3port 
states ''that tlcfelidants, Raleigh Banking  and  T r u s t  Company ant1 
Bankers  Rea l ty  Compaiiy, entered into a contract n it11 d e f e ~ i d a i ~ t  Hw1- 
ion  . . . fo r  the  crectioil of a n  eight-story addition t o  the hank build- 
ing  of \a id onilcl, i n  the  ci ty  of Raleigh." Tllcre is no csceptioil to  this  
finding of fact,  autl i t  is  tlicreforc a v u m e d  t h a t  the bank n a s  onncr .  
W h e n  the  ~ ~ o t i e e  n a s  g i ~ e n  by the mater ial  fu rn i shr r  to tlrc olrlir'r, i t  
then became t h e  d u t y  of the  onncxr to retain a sufficient m i l  tlue or to 
become due  to the contractor by  v i r tue  of the  tcrnls of the contrac2t to  
p a p  tlie c l a i u ~  of iuiall r l i a t e r i a l i ~ ~ a ~ ~ .  .\ftcr suc.11 noticc ,inch surii is 
referred t o  by testwri tcw :lntl i n  decided cases as :l truqt fuutl. J'or 
instance, i n  F o u n d r y  Co. v. Allun~i i~ui i l  C'o., 172 K. C., 704, 90 S .  E., 
923, this  Cour t  said t h a t  "nlien a lien upon  the  property is once :I ( . -  

qui red  by giving notice, the  amount  due the contractor sliall hc tlik- 
trihutetl : I I I I O ~ I ~  tlie vlaimants p r o  rata .  T h e  lien i i  acquired 1)y notlee 
t o  the onner ,  a 1 ~ 1  i ~ o t  by f i l i ~ ~ g  nit11 some officer, . . . and  t l ~ e  nrnolult 
tlue the  co i~ t rnr to r  at  the t ime of notice is ]lot a tlebt due by the on llcLr 
i n  the o rd inary  seliqe, bu t  a t rust  fuiid." T o  like cffect is the statcruc~llt 
i n  I l omc  Bz~zi t l ing,  Inc., z;. S a s h ,  200 S. C., 430, 157 S. E., 134, ;li 
follon,i:  "Suc.11 c.olltrai2t price is ]lot tltci~lctl by the Ian to be a tr11.t 
f u i ~ t l  un t i l  ~ ~ o t i v c ,  11as hen1 g i ~  ('11 to  t l i ~  on llcr. . . . X o r c o ~ c r .  tllc 
f ie t iol~ of n trust fuilrl a f t c r  11otic.e is  d ( 4 g 1 1 e d  o~c. lusi \e ly fu r  thr. 11ur- 
I m e  of enahling the c1:limant to sliare in  the f u n d  or  proceeds ~nitlis- 
tributed a ~ c l  tlirn remain ing  i n  t l ~ r  lrmlds of the  onl ier  mid due u l m i ~  
the contract price." See, also, Bond 1 % .  C'ofion Xllills, 166  S. C., 20, 81 
S. E,, 936, slid X f g .  Cu. i > .  A l m l r ~ z ~ s ,  163 s. C'., 2S5, Sl S. E., 418. 

I i o ~ v e v c r ,  t h e  t ruct  imposed by g i ~  i i ~ g  notice is  limitetl. As the  mate- 
r i a lman  h a s  n o  contractual  relatioil n i t h  the onner ,  the  truqt-fund 
fiction n u s  resorted to ill order to enable the  claimant  to  main ta in  a n  
action to h a l e  the f u n d  applied to  the  claim. T h e  fiction was f u r t h e r  
clesigiletl f o r  the purpose of d i ~ t r i b u t i n g  the f u n d  pro  r a t a  among those 
en'titled thereto. Xanifest ly ,  i t  n a s  not contemplated tha t  such a Inn- 
ited t rus t  could create a preference upon  the general assets of a n  insolv- 
cnt  bank wlien i t  happened to be the  o n n e r  of the premises. 
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F u r t h e r m o r t ,  tliere i s  no fiiiding of fact  as  to how mucli was due tlw 
contractor by  the  bank on the  d a t e  of notice. T h e r e  i: x finding tlint 
"both said contractor ant1 said surctg made  s u b s t a n t i , ~ l  p a p w l l t .  to  
\ a r i o u s  ant1 sundry  ~ i ia tc r ia l  funi ishers ,  i n  anloullts ill c m ~ s s  of the 
amount  due by  said Allen to  t h e  plaiiltiff a f te r  the  saitl notice of claini 
was filed by plaintiffs with said contractor and  with w i d  owner." B u t  
there is  110 finding t h a t  the bank paid any th ing  to the ccmtractor on the  
coiltract pricc a f t w  25 ,lugust,  1929;  nor is there a n y  f i~l t l ing as  to the 
amount  of cash the bank had  a t  the  t ime t h e  Commisqioiler of 13allks 
e i i t e r r~ l  upon the  liquidation. S o  deposit n as rrceiwtl  1, the ljniil; ill 
consequence of the  notice :tnd nothing occurred to snc.11 t l l ~  a s t t s  
thereof i n  t h e  hands of the l iquidator  by ~ i r t u e  of such ~lot icc~.  Intlcctl, 
the rncw fact  tha t  a bank a t  the  t ime of i ts  fa i lure  llc>ltl tru.t fi11111r 
does not constitute in itself a prcferencc ill behalf of the bencficinry. 
13anX: 1 ) .  C o r p o ~ a t i o n  Commission,  201 R. C., 351; 2licX.s 1 % .  Colyoralio71 
Commission,  201 X. C., 819. 

T h e  j u d g n i e ~ ~ t  was rendered a f te r  tlie bank was i n  thc cwstocly of t h r ~  
liquidator, a i d  hrnce t h e  principle pronouilccd i n  % u r h ~ r ? /  1 % .  f lood ,  
305 N. C., 194, I 7 0  S. E., 641, is  not  applicable. 

Reversed. 

\VII.r.IARI J. CC)CI<E, .TI<., A M  T. A. UZZI2LL, JI t  . TXUSTLE 501: rim 3LOIIT- 
(:AGE P O O L  ACCOUNT, v. GURNEY P. HOOD,  ( ' O ~ I \ J I \ ~ I ~ \ F K  OF 

I ~ A A K ~ ,  Es .  IIEL. ( ' E S T R A L  B A S K  & T R U S T  COMPASY.  

(Filed 19 September, 1034.) 

1. Banks and  Banking H e-Bank's consolidation of snlall t rust  accounts 
does not  constitute consolidntcd account a special deposit. 

.I 1):rnlc coi~soliclnted a number of siilnll accounts due g;uartlimls, csecu- 
tor<. ;~tlmiilistrntors and other fiduciaries into one account, denominated 
"JIortg:tgt! 1'001 Account." \vhicli it deljositcd in its cornmercinl depart- 
mcnt, issuing certificates for each account for its 1)ro r l t a  share of the 
coiisolidatcd account, and with the funds of the coas~~lidatcd account 
~mrchascd notes and securities nt their face value frorn ol her departnients 
of the bank nnd from corlrorate afiiliates. The securitiec; thus purchased 
\\.ere worth a t  tlie time of tlie pnrcliase only sisty per c(?nt of their face 
value, resulting in loss. Hcld ,  tlie consolidation of such small accounts 
did iiot constitute tlic co~isolidnted account n sl~ecial deposit for n special 
purpose, 11or did the bank's purchase of securities frorn o t l~er  trust ac- 
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counts and departments of the bank, evidenced by book transactions 
within the bank, swell its nssets or put new money in the bank, and the 
trustee a1)lmintert by the w u r t  for the "Jlortgage Pool Account" is not 
entitled to a prefercnee in the bank's assets upon its insolwnry a n d  
receiversliip. 

2. Same- 
The mere fact that n bank holds and dissipates trust funds does not 

estnblish a preference in favor of tlie beneficiaries uDon the bank's iii- 
solvencj . 

3. S a m c l k n k ' s  purchase of securities f rom itself with t rus t  deposits 
does not entitle depositors to  preference for  resulting loss. 

A bank cciasolidated a number of small accounts due guardinus. excm- 
tors, and other fiduciaries into one account, and purchased with tlie funds 
of the consolidated account notes and securities a t  their fact rxlue from 
other delmrtmeuts of tlie bauk and from corlwrate a!filiatcs. Tlie securi- 
ties thus purchased \yere worth a t  the time of the l)n~,eli;tse only sixty 
ller ernt of tlicir face value. Tlie trustee appointed Irx t!icl  court for the 
bc.neticixries vf the consolidated account claimed :r l)rcft,rence in tht' 
I~ank's assets upon its Inter insolvency and receiversllil~ for the loss rc- 
sultin:: to the beneficiaries by the bank's (lealings with itsclf ul~on the theory 
that the bank was trustee cx nzalcficio. H c l d ,  the trustee \\.as uot csntitletl 
to the a1low:inec of his daini as  a preference. The riglit of lireferc3nc.e. 01, 

equity of p k r i t j - ,  in an insolvc~lt bank's assets and thc riglit to folio\\- 
funds and recover certain specific 1)rolrerty under the theory of n trust 
crctated c.c mulcficio is pointed out by L ~ R ~ G D E N .  J. 

Sc11~sc ii, .J.. tool; no l ~ a r t  in the cousic1t'r;~tion or decision of this cast,. 

( 1111~ ~ C T I O A ,  b d o r e  h ' t h r n t l i ,  J., a t  J a n u a r y  T e r m ,  1934, of U L  A -  

CUAlBI.. 

111 tlw T r u i t  1)cpartiiielit of t l i ~  Ceiitral B a n k  ~ i t l  Trus t  Coii lpal~y 
of Alslie\ille tliertl \ \ere  npproxirllately two liulidretl <mall accounts, 
r c ~ l ~ ~ ~ ~ i t i ~ r g  wia l l  balance, due guarclialls. csecutors, at1mi:il~trntors 
I o i l  l c a r  T ~ C S C  f u ~ i d s  n e l c  i l l  tllc Trus t  L)epartrr~i~nt 
Alceouilt 111 the  Commercial l )c l~ar tment  :tlicl were liot sup1)orteil 113 all) 
s ~ r u r l t y  or collati~ral.  0 1 1  or about 29 J u w ,  1929, these small balal~ces 
aniountcil to  $lS3,9-10 ill cash and tile officers of t h c  bank comolidated 
.111 of t h e  sums into a separate  trust ac8couiit, t les~gnatetl  as  the "Mort 
gage Pool  Alccouiit." 

Tliereupoli a fractiolial cer t~ficate  of in res t~ i len t  \ \ as  issued by the 
bank a3 trustee f o r  t h e  fract ional  p a r t  or portion tha t  each gur r r i i~a~i ,  
: i d i i l i ~ i ~ ~ t r a t o r  or other  fiiiuciary account contributed to f o r m  the con- 

solidntetl fund  l m o v n  a s  "Mortgage Pool  -Iccouiit." T h r w  certificates 
proxxlctl t h a t  "tlie securities constituting said Mortgage Pool ,lccount 
a r e  lwlcl by said Central  B a n k  and Trus t  Company as  trust ir1vc3tmer1ts 
l~c~loirci i~g to liolders of these Frac~t lona l  C'ert~ficate.; of Investmellt to 
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the extent of the total amount of said cwtificates outstanding and arc  
lwld and o~vneil by said trust accounts in as ample manner and to the 
wlnc extent as though said s~cur i t ies  were pl~ysically di.;isiblo and filed 
in the respective trust arcounts," ctc. The bank then took the monry 
constituting the "Mortgage Pool -\cconnt and purchased securities, 
which it placed in the Pool A\ccount in order to nlakr the Fractional 
Certificates" total par. 

The  banking pracctlurcs ill l l a i i t l l i~ i~  the transactioiiq \\care dcscrihctl 
by N r .  a\lesand(,r, assistnllt trust officor of tlie bank, n~ follo\vr : "The 
Central Bank and 'Trust Conl1)any hat1 qcwral dcpnrtnlentq, one c.nlled 
the Trust Dcpartnltwt, olic2 tlic Insurnnce Dcpnr tn l e~~ t .  :~nothcl, tlie 13ontl 
Department, and perhaps some other clcpartrnents, and thrn a C'on~nier- 
rial Dcl~artlnent. I n  this Trust  Department were handled the funds of 
guardians, administrators and executors and other fidi cia1.y accounts. 
There were approximately two hundred of these. 1 1 1  n great many of 
these accounts there were fragmentary or small balances aiitl the official, 
of the bank put these small or fragnientary balances o" certain of the 
:~ccounts into nli account called the Xortgagc Pool .\ccount . . . be- 
cause individually they werc too small to invest in any p r t i c u l a r  i n v c ~ t -  
~ n c ~ l t ,  nlitl ill the place of the money taken from the ~ a r i o u s  trusts, 
these Frac t io~la l  Certificates of Invcstriicnt were irsued to the various 
trusts. . . . To cnch of the beneficiary trusts, that is, guardian or ad- 
luii~istrator as the case niay he, thew werc issued Fractional Certifimltes 
of Investniellt sho~ving his interest in tlic Mortgago 1'001 Alccount. . . . 
The money was cleposited in the Conimercial I>epart~~ic~lrt  of the ('('11tral 
Ralik and Trust  Conil>any in the 1l:lme of tlw Trust Ih~l~ar tn ient .  . . . 
Tlie certificate nould be filled out, Central I3ank :uid Trust  ('onil)any 
as guardian or :is administrator or trustee of a cc13ti~iii tr11.t accaount. 
ilnnibcr so and so, aiid also the amount of tlie certificate would be shown 
ill t n o  l~laces. Tlie :imouiit of caih that  appeared as  fncc vallw for the 
certificate represented the amount of money taken from that  particular 
trust. . . . I f  the bank was guartliaii of John J o ~ i e s  ind had ill that  
fund $100.00, and i t  took that  fund to put in tlie pool, ~t would issue a 
certific'ate to  the guardian account of John  Jones for $100.00, nntl set 
out its ~~ropor t iona te  par t  that  he hntl in that  fund or in that  invest- 
ment wliich they had made, and thr  account of John Jones would hold 
the certificate. . . . The certificates never went out of the bank. . . . 
The bank set u p  this Mortgage Pool Account, then purchased notes that  
belonged to some other trust account i n  tlie bank, tlic money simply 
went from one trust account to another trust account, i n d  the security 
simply passed from one trust account to another trust account. I would 
11ot say that  these transactions were mere book entries because checks 
Kcre always d r a v n  and Fractional C'ertificates issued a n d  deposited in 



the trust nhicli l~urcliavxl the ~ec'urities. . . . .I cl~cclr n a s  4mply  
clrawn, signed 13. TIT. Uarllard, or C'. W. BI-o\\II, tlie cncc may b ~ ,  trust 
officw, and the eficct of that o as that the same moiicy qtayrd in thr  bank 
but olle accouut debitwl and thc other credited. Wlien they l~ouplit 
securities on the out&lr t h r  hank, tllc people from ~vllom thcy hougl~t the. 
qecurities got the moilry. . . . T h e n  the hfortgngc Pool llccou~lt ll:l(i 
money oil hand n~itl wislictl to buy securities for the account, the Trui t  
Department noultl iqwe its clicck to tllr holder of the wcurit~t>c. nllo- 
el er i t  happ~'11~11 to be. The  check nould 11e made payable to thc~ ( ' ~ I I -  
tral Rank a d  Trust  Company, signed hy the Trust  Departrilel~t. It 
nould draw on the Trust  Department, cllargilig it to the Mortgagcx Pool 
Account, and it noulcl he payable to  the Ccntrnl Dank atld Trust Con-  
1)any. and tlic Truqt I~epartrnent  accou~it t 1 ~ 1 - e  \\auld be c1l:lrgecl vitli 
the amount of the rheck. The clleck noultl hc paid as  any other check. 
The Trust Department liacl an  account in the Commerc~ial Dcpnrtment." 

When the bank closed on 10 I';orember, 1030, the aggrcgatr f;~c.c. 
alnount of s ec~~r i t i e s  purcllased by the bank as  truster for the 3lortgagcl 
Pool llccouiit v:ts $1317'i67.3-1, and thrre \ \as  to thc crrtlit of -nicl 
:mount cash in the amount of $4,072.66. On I1 F ~ b r u a r y ,  1933, tho 
plaintiffs nere  duly appointed trustees for the Xortgage Pool Account 
I)y ,Jutlgc Felix E. ,lllc?-. Thereafter, on or about 1 7  ,July, 1!):1:I, n i l  

ortlrr nas  made by Judge 1'. ,\. XcElroy prrmitt iag plai~itiffs to fil(~ 
a claim with the defendant for the sum of $60,746.93. Tl~cl :~llcgetl 
basis of the vlaim is that the Central Bank and 'l'rust ( " o ~ n p ~ ~ ~ y ,  :i. 

trustee for tlic i\iortg;~pe I'ool -lccount, took from .;ail{ accoulit $151,- 
S67.34 and purc11:rwl from itself for its afiiliatetl corporations i;ecuritie\ 
n l ~ i c h  nere nortli a t  the tinw of the purcliasr only sixty pcr ccnt of their 
face 1 d u e ,  thus r c \ u l t i ~ ~ g  iri n losq of $60,746.93. 

At  the time thc bank c>loqccl it had ill cash or ill depo.itori~s all- 
proximately $65,000. The plail~tiffs alleged and offered cvidc>lice ten& 
lng to show that  many of t11c securities so purcliased ne rc  pl.oc~~rotl 
from the Bond Department, Inves tn~e~ i t  Alcc~ouiit, Conimer~.ial I)q);1r1- 
nmlt  of the Ccntr:rl Z h k  a ~ i d  Trust C'ornpanv iantl from nffiliatctl cor- 
porations of tlie hank. 

At the co~iclu\ion of the e\itlencc~ there n a a  jut lginc~~t of ~ l o n ~ u l t ,  :III(I  
the plaintiffs appealed. 

2'. A. Czze l l ,  J r . ,  and I l7 i l l i an~  J .  CotXc, Jr., f o r  pltcii l /~(ja.  
Alfred S. B a r n a r d ,  f ' .  I .  l ' a y l u ~ ,  and  Johnson, Ynltrfh ~ r s  d X d 1 1  n\ fo,, 

defendants. 

UROGDEN, J. The paramount question of law produced by thc fac.r> 
is whether the plaintiffs are entitled to a preference. 
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The right to  a preference rests upon two theories: 
I. That  the facts disclose a deposit for  a specific purpose or special 

deposit. 
2. Tha t  the bank was trustee e z  male f ic io .  
The record discloses that  no new money ven t  into the bank by virtue 

of creating a separate division of the Trust  Departnlent, known and 
designated as the "Mortgage Pool Account." -111 the money involved 
was already in the bank and consisted of balances too small for profit- 
able i~ivestme~lt .  The  consolidation of such funds is not deemed to 
constitute a special deposit for a special purpose w i t h ~ n  the boundary 
of the decisions in T>nrX.fr c. T r u s t  Co., 202 N .  C., 230, 162  S.  E., 564, 
and Ii17ac7; v. I I o o d ,  204 N .  C., 337, 168 S .  E., 520. The assistant trust 
officer of the btn~k,  testifying in behalf of plaintiffs, dcscrihed the pro- 
cedure as follon-s: "The bank set up  this 'Mortgage 1'001 -Iccount,' it  
purcliased notes that  belonged to some other trust account in the bank. 
the money simply went from one trust account to another trust account, 
and the security simply passed from one trust account to another trust 
account. . . . The effect was that  the same money stayed in the bank, 
hut one account debited and the other credited." Su:h banking pro- 
wtlure is apparently no more than the slliftiiig of credits 11pon the b001iv 
of the bank. 

S o r  does tlie lucre fact that  a bank holds a d  dissirlates trust funds 
establish a preference upon i ts  assets i n  liquidation. i lank  1.. Corpora -  
f ioil f 'ommissioiz,  201 S. C., 351 ; I I ic l i s  1 . .  Corpo i  a t  ;on C 'omw~i s s ion .  
201 S. C'., 819;  U r i g g s  &? S o n s ,  Inc., v. .4llen, a n t e ,  10. 

The second theory proceeds upon the principle announced in Ii;dzcaid.\ 
1%.  Culber son ,  111 S. C., 342, 16 S. E., 233, "that wheiiever a person 
Iras obtnilictl tllc l~roper ty  of another by fraud,  he is a trustee ez malc -  . .  . 

( i c  io  for the persoil so defrauded for the purpose of rvcompellse or ill- 
dcmnity. . . . Equity declares the trust in order thal i t  may lay its 
llal~tl upon the thing and wrest it  from the wrongcl2er." See, also, 
Banh.  c. K a q g o n e r ,  155 N. C., 247, 117 S. E., 6. Bu t  ns pointed out ill 
FlurX. 0. H o o d ,  s u p r a ,  "much of the confusion apparently has come from 
failure to distiilguish betwec,ri tlie right of preferel~ce, or equity of 
p r i o ~ i t y ,  and the right to have ccrtain specific property returned to the 
creditors, as under claim and delivery, on the principle of fungible 
goods or because of direct own~rship." I n  the case at bar plaintiffs 
were ilot attempting to recovcr the particular property or the securities 
in n l ~ i c h  the money n a s  invested. The  case of L a u e r h a s s  v. I f o o d ,  205 
S. C., 190, 129 S.  E., 413, involved the recovery as a preference of 
lossce sustaii~ed as a result of selling securities for less than face value. 
E I o ~ ~ w e r ,  tlie case was dccided upon the principle that the money placed 
in the ballli by Lauerhass was a special deposit. Thr> original record 
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in the case cliscloscs t h a t  on 26 J a n u a r y ,  1926, I,:k~wrliass tlcpositctl 

cer ta in  securities of a substant ia l  amount in  the bank a l ~ t l  took a rwci l ) t  
f r o m  the  bank s p c i f y i n g  t h a t  me11 funds  a n d  i;ccurities v c r r  "to 1~ 
h ~ l d ,  ~ i i a m g e r l  and c~ontrollccl f o r  his  benefit a s  agents f o r  him," vtc. 

1-11011 n c~ol~sitlcration of t l ~ c  c l ~ t i r c  rccord, thc  Cour t  i s  of t 1 1 ~  o p i n i o ~ ~  
t h a t  the t r i a l  judgc rulctl correctly. 

Affirmed. 

SCHE:S(T, <J., took no p a r t  in  the considcratioll o r  tlecisiou of tl11, pnscx. 

(Filed 19 Septelnber. 1934. ) 

1. Drainage Districts B a-Sotirr and hearing arr nrcessary to validity 
of levy of drainage assessments. 

JVller~ tlrainage assessments are  lrried against lands under 1'. P., ,5275, 
(bither original assessments or :tdtlitional assessments to corer ~inft~reseen 
t,sl)cnscLs in the const~xcticm of the drainaxe tlitcl~, the l~ar t ies  ~ v l ~ o s r  lands 
a r r  assc~ssc~d :ire entitlctl to noticv and :In olrportunity to be l~c~nrtl. 

2. 1)rainage Districts B d: Courts rl cl - Superior Court held to have 
obtained jurisdiction to retain cause for hearing upon appeal from 
clerk's order setting aside drainage. assessments. 

A.ltlditionn1 :rswssments were lericd against lands to  cwrcr cxslrcxnses not 
forrwen \vli(~n oricin:iI assessmt~nts \v(>re levied nxainst the 1:rntls in 
a t ~ ~ ) r t l ; i ~ ~ c c  wit11 la\\.. Ilnt t11r additional :tsscssments \vc>rt1 levietl n-ithout 
11otit.e to  the o n ~ i i ~ r s  of the 1;intls. as rrquiwd I)$ law, mi11 cwfi~in UIT-ncrs 
:r~qrc~;trctl bc~fort~ the (.l(%rl;. filrtl t~xccy)tii!ns to the report of the cwmmis- 
sionrrs. :111il morc~tl to set asitlr ill(% atltliti~~nnl i~ssessmcnts, ant1 tlic clerk 
snst:~il~ccl t l~c i r  esc.t~l~tir~n I ) a ~ v d  upon their t.ontcntio~i t11:tt their lands did 
not driiin illto i l ~ c  dite11 ill q~icstion. On nl~peal to the Si~perior ('ourt, 
the clerk's order was revcrsetl oli t l ~ r  ~ r o ~ n t l  that  tlie nssess~nents were 
w s  j ~ t d i c n f u .  On fnr t l~c~r  :tl~l)e:~l tlic Snl~remf? Court rercrsetl the judg- 
ment of tlic Suptirior ('cmrt. I l e id .  the :~l~l~c':tr;l!lce of the protestants to 
move to set aside tllc. arl~litiol~al asscssments was not :I waiver of notice 
of such nssrssmrnts, but thc. Superior Cc'urt, upon cc'rtification of the 
ol)inion of t l ~ c  Supreme Court, had jurisdiction to rcinin the cause for 
llcarili:: u1w11 tlic a11l)eal from tlic clerlc's order s~is t i~ininx ],rotestants' 
escx~1iti1111 and setting aside the ntlditional assessments, the statute, C .  S., ,-., I - .,A(. 1)roviding that al)l~c:~ls from the clerk in dr:iina:e nssc~ssment 11ro- 
cecdings should br the same :IS in special proccecli~lgs, nncl ('. S., 635, 
giving the Superior Court jurisdiction to  1 1 c m  and tleterniinc all matters 
in controversy upon appeal from tlie clerk in sl~ccial proceeclin:.s. 

_IPPEIL hy cer ta in  defendmts ,  movalits, f r o m  Burd/ill ,  J . ,  a t  A \ ~ ~ F ~ 5 t  

Special Tcrm,  1933, of Pasyr-OTAS [i. A f f i r ~ u d .  
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The judgment or order of the court below is  as follows : "This is a 
1)roceeding to establish a jury ditch under the provision:; of C. S., 6275, 
~t sty., in which commissioners or  jurors were appointecl, the jury ditch 
established, and an  assessment made against certain landowners and the 
lands of W. A. Foster, E. B. Granger, K. I. Williams, E. A. Spence. 
J .  A. Spence, W. J. Gregory, J. F. NcDonald, Sam NcDonald, Sarah 
White, F rank  Williams, S .  E. Williams, Mrs. Grady Felton, Mrs. S. R. 
Jones, Hersey Hewitt, and Matt ie Hewitt, hereinafter, referred to as 
protestants, wrc. included. The  above named r e r e  made parties to the 
original proceeding and served with process in  due foi-m. Thereafter 
the conlmissioners or iurors under order of the clerk without notice to 
the protestants undertook to make a further or additional assessment to 
l x ~ v i d e  for unforcseen expenses in constructing said jury ditch. l l f te r  
the commissioners or jurors had filed their report making an  additional 
:,ssessment, and said assessment had been confirmed by the clerk, the 
 rotest st ants came into court and moved to set the same aside. The said 
judgment of confirnlation was set aside, as will appeal. of record, and 
the judgment of the clerk setting aside said decree of confirmation was 
on appeal to the Superior Court affirmed. Thereafter the protestants 
filed exceptions to tlic report of the commissioners or jurors making 
additional assessments, and by consent a licaring upon saitl exceptions 
was had before the clerk. 

"Upon said hearing the clerk sustained Excrptioii h o. 1 as filed by 
tlic protestants, Exceptions Nos. 2 and 3 having bee11 axmdonetl by tilts 
protestants, and entered judgment relieving said proteitants from saitl 
additional assessment, as will appear by order ill thc record in th i i  
cause. Upon appeal to the judge-of th; Superior Court the judginent 
of tlic rlcrk vils set aside as a matter of lam upon thl. finding by thc 
judge that  the original assessment was w s  judicatn. The said judg- 
ment ro~c r s ing  tlie clerk was on appeal to the Supreme Court reversed. 
t ' ; p e n c m .  Granger, 204 N. C., 247. 

((This cause no~v  comes on to be heart1 upon the decision of the 
Supreine Court, whereupon the protestants nioued fol, judgment con- 
firnliiig the judgment of the clerk of the Superior Court as a matter of 
law, for that  the judgment of the Supreme Court i n  effect adjudicates 
tlie matter in controversx. The  motion is denied and the protestants 
cxcept. 

"The court holds that  the matter is now peuding in the Superior 
Court upon appeal from the judgment of the clerk of the Superior Court 
setting aside the assessment against the protestants as if the judgment 
by Judge Hi l l  had never been entered, except that thils court is bound 
by the ruling of the Supreme Court that  the respondents are not entitled 
to judgment as a matter of law for that  the original assessment is 
T e s  jztdicatn. The protestants object and except. 
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SPEXCE ti. GRANGER. 

('The Supreme Court having held, in Spence v. Grange?, above cited, 
tllat tlie general law relative to drainage districts controls in this cause 
as to matters of procedure, and i t  appearing to the court that  the general 
drainage law provides that  appeals may be had from orders of the clerk 
:I$ in s ~ w i a l  proceedings, and that  said lam like~vise provides that  unless 
a jury tr ial  is  demanded x-hen exc~pt ions  are filed before the clcrk, the 
wme is  waived. The court holds that this matter is now pending in the 
Superior Court for review of tlie clerk's order upon the Exception S o .  1 
filed by the protestants, de novo, and that  neither the protestants nor 
the respondents are, as a matter of l ay ,  entitled to a jury trial. 

((The partiei: not being ready to proceed v i t h  the hearing of the mi-  
dence upon the issues raised, this cause is retained upon the c i d  iwue 
docket, and is continued to thc end that  the judge presiding may here- 
after, in his discretion, impanel n jury for a tletcrmination of the issues 
of fact raised by Exreption Ko. 1 or may have sanlc detcrmillcrl by 
reference, or by hearing before him, as he may plcct. 

"I t  is  uiider~tood and agreed that the protc,stants aud tlie rty~ollcleiit-, 
rnny each file a bill of exceptions to the findings of fact and conclusions 
of law contained in this order and attach the samc licreto ac a pa l t  
hereof." 

T o  the forcgoiilg order or judgment, the mo\ ants or protr it;rl~t. c!\cnept 
and assign error ancl appeal to the Supreme Court. 

CI.ARI;S~X, J. The question involved : Wai: tllc court l ~ ~ l o w  corrtjct 
ill retaining the cause on the docket to the end that  a determination of 
rhc issues of fact raised by Exception No. 1 of movants or protestants 
nlny he coilsiderccl? T e  think so. Thi5 cause has herctofore been 
before this C'ourt. h'pcnte 2.. (:1U114~1^, 204 K. C'. ,  247. One of the 
fundamental principles of law which has come donn to us "from time 
whereof the memory of man runneth not to  the contrary" is that every 
party affected b~ an actioii or proceeding is entitled to notice and an 
opportuiiity to he heard. The  original trouble in  this whole matter was 
that  there was no notice of the supplemental order aqstssing against 
each Iandowiler :ui increase of 40 per cent over the former assewne~lt .  
This was vital. hftaton c. Sfaton, 145 N. C., 490; Ba?zks v. Lane, l i 0  
S. C., 14. -1 party to ail action can waive notice in many nays, and 
this waiver amounts in law to a general appearance. Buncombe Cfounf!j 
7 ) .  Penland, 206 N. C., 299; Smith v. Haughton, 206 N. C., 587. 

I n  Harrell a. TTTe1stead, 206 S. C., 817 (819-820), i t  is written: "Nor 
did the corporate defendant's appearance by motion to  racate said judg- 



.I .j I S  THE SrI'RE31H COVET.  L207 

lncnt give life to tliat ~vliirli was then a nullity. Such appcarallc>cl lmt 
the rorporate e l e fe l~da~~ t  ill court, but only as a tlefcntla~it ~ i t l i  thc riglit 
to answer to the merits, ant1 not for tlw purpose of va1irl:itiiig :I jutlg- 
ment previously rntercil cu t t i~ lg  off such riglit. -lIofo,, ( ' 0 .  1 . .  1:ctrr-rs. 
184 N. C., 260, 114 S. E.: 1;;; Jlic,hiyaiz C ' o ~ i r n l  N. I ? ,  1.. J1i .1 , .  27s 
C. S., 492; 15 R. C. L., 700." 

011 the former apptaal to this Court the m o ~ a n t s  or protestants ~'clietl 
on Esception S o .  \vliirh is as follows: '(That they csrept to the 
apl~areli t  reassesslnclit levied against tlieni by said jurol5 for thc rt'aLoi1 

11 na.; that tlicir lands do not drain from the Shepherd J u r y  1)itl-11; that ' 

.;I) un:lerstootl a t  the t i n ~ c  of tlicb original assessment, 8s is stated in the. 
affidavit of J. U. Leigh, llerrtofore filed, which is ilicorpor:ttc~d li(w1n 
al~tl  by referelice ninele a part of this paragraph; and tliat the> costs 
placcd against them on the origi~ral asPessmc~it were for 11(' ceo>t\ of a11 
111tvrccpt ditch, for vihicli they ~olui i ta r i ly  ngreetl to pay " 

I n  the formcr Spencc tune ,  s u p r a ,  page 2.51, v e  saic : '*lTtt t l i i i~k 
this esccption and assignnle~it of error well taken. .lltliougli tlii, llro- 
ceeding is  under the statute establisliing a ' jury ditch,' yet the pri11ci1)le 
under the general drainage act is analogous and applicable." 

3. C. Codc, 1931 (hI~chie) ,  C. S., 687, is as fol lo~vs:  " W l i ~ ~ ~ e v ( r  :I 

civil action or special proceeding begun before the clerk of a Supclrior 
Court is for ally grountl whatever sent to the Supcriol~ Court beforch 
the judge, the judge has ju r i sd i c t io~~ ;  and it i i  his duty, up011 tlica r i~ lu i~ , t  
of citlirr party, to ~~roceel l  to llenr and (letermine all matters c80~~tro-  
w r s y  in such action, u111ess it :~ppcars to him that  jll"ic(1 \\ou111 i)c 
more cheaply a d  speedily adn~iuistered by scntli~lg the :tc.tiol~ I ) x ( ~ l ~  to 
be proceeded in before the clerk, ix which case he may do so." 

I n  l l a i l  L'. A r i i s ,  1SG N. C., 105 (106).  bpeaking to tlw s u h j e ~ t :  
"Referring to the question, in .lntlei.son's case ,  132 S.  2.) 144, -1lo1,f- 
g o m e r y ,  J . ,  said : 'Altliough the l ~ r o c d i ~ ~ g s  origi~inlly iatl brforc, the, 
cle~lr  nere  a nullity, for the reasons already pointed out, y c ~  u l i e ~ ~  the 
matter got into the Superior Court by appeal, that court then acquired 
jur id i r t ion .  R o s t ~ n m n  c. R o s e m a ~ l ,  167 -'4. C., 494; L c t l b ~ f l t  I 1 % .  l'rilizi>i, 
110 N. C'., 4.5.5; E'alsoa 1 .  1 1 7 z i i ~ a n ~ s ,  121 S. C., 131.' Scc. :~lso, C . b., 
637.'' I ~ L  7.e E ' s f a f c  of llTr*ighf c~ncl 1l'~lyhf 1 , .  I I u I ~ ,  1 ) 0  S. C' . ,  61O 
(618). 3. C. Codc, 1931 (Michie), see, 2657, under "1 )rn~iiagc ." pro- 
\ ides that  appeal may be had from orders or juilgmcl~t of thc, r l c ~ k .  as 
in special proceedings. 

We think the court helou had the authority to make the oriler (11 11iilg- 
mcnt appealed from. The sanlc is 

,\ffirmed. 
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1. Municipal Corporations F a-Verdict held to establish that contract 
for municipal construction was let in violation of statute. 

Where, in an  action to recover for a City moneys expended by i t  for 
municipal construction, the verdict of the jury establislles that the con- 
tract for such construction was in excess of one tliousantl dollars, and 
that  the contract was let to the corporate defendant without first adver- 
tising for bids, in violation of C. S., 2830, and that  110 emergencv inrolr- 
ing the safety o r  health of the people or their property esieted, and that 
the corporate defendant conspired with the other defcnd:~nts to obtaiu 
the contract in riolatioa of the statute, and charged excessive and esorbi- 
tant prices therefor, the corporate defelidnnt doing the work is cntitled 
to thc reasonable value of the work as clctermincd by the jury (211 tlic, issue 
of g u a ~ ~ t r t m  mcruit, and it is liable to the city for the amount by \ ~ h i c h  
the price lraid exceeds the reasonable r t ~ l u c  of the work performetl. 

2. Public Officers C c-Municipal officers held liable to city for loss sus- 
tained by their wilful and unlawful disbursement of city funds. 

TVlicrc municipal oficcrs \rrongfully. \3-ilfully and knowingly disbursr 
municipnl funds in payment for munici]ml construction under a cauntr:rct 
let without ndrertising for bids, :IS required by ('. S., 2S30, ant1 it :~lr~rc):~rs 
that thr. coiltract price was escessirf and exorbitant, :~nd \\.:IS let by such 
officers \rith intent to evade the law. suc l~  officers m:ly Iw 11(,ld lial~lc. f11r 
the Iwnr.fit of t h t ~  city, in n suit tnspayers of tht. ?it!-. for t l , ~  anromlt 
by \~.l~i(.h the contract price. 11:1itl t s c , t ~ ~ l s  tho rcx :~e i~ l~a l~ l t~  I\-orth of 
\rorli l>c'rformed tlierenlider, eve11 tllough tlley (lid 110t act corrnlr t l  :inti 
of ni:ilic(.. The distinction b r t ~ ~ t w i  the snits I I ~  ilrtliritlnals to rcxt3ij\-c,r 
for tliemsc~lrcs and suit to rccorer on behalf of the city is poil~trcl out by 
ST-WY. C. J. 

3. Trial D F- 
\\'here there is no rcnl conflict in the evidence as  i t  i,el:~tes t ' ~  certain 

of the issucs, the court runy iustrnct the jury to :mswcr such issues as  
directed if they believe the eridence. 

4. Evidence B a- 
Where a party claims the benefit of an e ~ c c p t ~ o n  in :I statute, he lias 

the 1)urden of showill:. t l i i~t  lie comes \\ithi11 the cxcel~tioli. 

S c r ~ h z c  K .  . J . ,  took IIO llart in the, consideration or decision of this cnse. 

_ ~ P I ~ E , A L  by clefe~idants f roin l l i l l ,  Spccial ,  ,I., at  December Special  
Term,  1933, of ~ ~ E C K L ~ B U R G .  

Civil  act ion by taxpayers  (demand  having been made  up011 m a j o r  a n d  
ci ty  council to hr iug sui t  a11d dcclincd or  refused)  to recover fo r  a ~ i d  
o n  behalf of tllc c i ty  of Charlot te  molreys alleged to  l m r e  been exorbi- 
tant ly  a ~ i d  u n l a v  ful ly  paitl fo r  r c l ~ a i r s  to  a municipal  i n c i ~ ~ e r n t o r .  

T h e  origi1lal contract for  the repairs,  which x a s  based upon  thc requi- 
site es t imate  a t  the t ime of 3-17 cubic feet of niasonry, was awarded to  
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tlie Porter  Constructioi~ C o l n l ) : ~ ~ ~ y  for tlie lump su111 of $1,370, :tftcr 
public advertisement for l~itls. Three days after thc c~swution of th i i  

, 
Isom, r i ty engineer, and lrcccpted by him, was cntercc! into v-itliout 
public bidding, for ndtlitional rcl)nirs, based u p o ~ l  ail unit pricc per cubic 
foot of masonry, n.11ic-11 :rn~onntcd to approximately four tiines thc 
original letting. The. total worli tlone under both contracts resulted ill 
the construction of 1,4S7.37 cubic fect of masonry, and thc total pricc 
pait1 reaclied tliv sum of $6,240.89. 

YTitli r c s p t ~ t  to this atlditional work, the president of tlie Porter  (loll- 
~ t ruc t ion  Company testified as follows: "I knew a t  tlie time I put in my  
1)id that  there n a s  extra work to be done; all the othei- bidders knew 
the same. T knew tliat the no rk  called for by tlie qpeci icntioni woultl 
not put the inc i~~era to r  in first-class conditioi;. I knew that contracts 
had to be advertised and that  J I r .  Isom (lid not hare  the a u t l i o r i t ~  to 
llldic a new contract. 1 would liot have clol~e the extra v,ork t x e p t  fur 
the letter of 2 Ju ly ,  1932, from the Porter  Construction Company to 
Mr.  Isom. 1 kncm bcforc I got my  copy from the city there \ i s  to bcs 
four t i ~ ~ l e s  as much nork  to be dorie as called for i n  the spxifications." 

T o  like effect is  the testimony of Mayor Charles E. Lambeth : "I 
ki~ew at the time tlicre \ \as  to be cmra work, nniou~iting to about $5,000; 
that  there had not heen any public letting on the basis of tlie letter of 
2 July,  1032 ; that  the bid by the corporate tlcfenciant did not cover tlicm 
repnirs Ileccssary to bc tlone on the incinerator; tliat I ~ o t e d  to lct thc~ 
work to the Porter  Construction Conlpayy for $1,370, a lulnp-sum l ~ r i t r  
for certain specified repairs, and I did not brirlg up  tlie questiori of :~cItli- 
tional work." 

0 1 1  the question of allcged fraud ~ I I I ~  t~ollu~ioll, the president of the 
corporate dcfeilclalit testified: "There \ \as  a difference in the kind of 
work we did and that  called for in tlic. y~ecifirations"; and the secrctar>- 
treasurer of the corporate c1efci1tl:int testified that  wliilc "there JIere 
S or 10 on tlie job in addition to the forcmm~ and ~ i ~ y s ~ l f , "  the payrollb 
+'show a list of 18 to 20 me11 pcr neck on the job." 

Upon denial of liability :1nd issues joined, the jury rctiirl~ecl thca fol- 
lowing verdict : 

"1. Did the city of Charlotte, after atlvertisemeut irs 131-01 ided by l av ,  
lrt and award to the defendant Porter  Construction Company a contract 
for repairs on the city incinerator for a price of $1,37C, as allegcd ill 
tlie complaint ? Answer : 'Yes.' 

"2. I f  so, did the city of Charlotte thereafter let adli t ional  repair 
nork  on said incinerator to the defendant Porter  Comtruction Com- 
pany in the further sum of $4,870.61 without advert is~ng and public 
letting of such additional work, as alleged in the complaint? . \ n ~ v e r  : 
'Yes.' 
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"3. Was such additional repair uork  :I caase of special emergency in- 
\ cslving the Lealth or safety of tllr. ~)coplc  or their property, as :rllegc.tl 
in thc a n s ~ ~ e r  ? Illlsv er : 'Yo.' 

"4. Did :my of t l ~ c  t l e f e ~ ~ t l a ~ ~ t ~ ,  :111tl ~f bo, vllich ones, nnlawfullg, 
11 llfully and k ~ o v  ingly k t ,  or aid n11t1 abet in the letting of said ad&- 
tional n ork to the Porter  Coiistructio~t Co1111):lliy 11 it11 intent to evade 
tlie lav nit11 rcgnrd to atl\crtisemcnt, alltl lmblic letting of municipal 
contracts? h s n e r  : as to Cliarlcs E. Larrrbeth, John F. Bo j  (1, 
,I. B. Pridgen, Porter  Co~lstructioii C'onlpa~r~,  ('. 1). Isolll.' 

' $ 5 .  Did the defendants C. D. Isorn and the I'orter Comtruction Con1- 
1m11.r ~ ~ r o n g f u l l y  and u~l lanful ly  conspire to obtain said adilitio~ial nork  
for the Porter  ( ' o~~s tn l c t ion  C o m p a ~ ~ y  nlthont adrertiscnient and public 
lt.tting, and make and establish esces4re prices therefor, wit11 illtent to 
defraud the vity of Charlotte, as alleged ! h s w e r  : (Ye,.' 

"6. What n n s  the rcasouablc~ anll just value of the labor lwrformed 
:11lt1 the matc~rial,i furnished by the Porter  Construction ('onlpar~y as 
includctl in the mid :tdditionnl n ork?  ,Iris\ver : '$2,630.' " 

,Tudgment on the rerdict tliat the plnintiffs recover of tlle defe~ida~its ,  
ant1 each of tliem, for and 011 bchalf of the c i t -  of Charlotte, tlle sun1 of 
$2240.61, ant1 coytq. from which t l ~ c  d r f e~~ t l an t s  appeal, assigning errors. 

fi:. 2'. C'anslcr, ,\'I.., I l o ~ r ! j  E'. E'ishcr, a d  C'ltt~se Bren i zer  f o r  plaintiflo 
11.. IT7. Tl'att and  J .  Il'. ,lloorc. 

.I. F. Flowers ,  . I .  Louis C'artei~, trnti Jus .  L. D ~ L a n e ? j  f o r  t l i ' frntlanfs 
( ' I ( ( t t . 1 ~ ~  E.  L a m l ~ c t h ,  .I. N. Pr idyen ,  ant7 J o h n  X .  B o y d .  

J o h n  XcRuo J O T  dc fendnn t  Porfer P o n s f r u c f i o n  C1onrpa1l 11. 
.f. C'lytlc S f n n r i i l  f o r  de fendan t  C.  11. Isom. 

STACY, C'. J .  I t  is prorided by C. S., 2830, that, escept in special 
c~~ilerplc. ics in\-olving the healtli or safety of the people or their prop- 
tdrtp, 110 contraet for ~nunicipal  co~istructiorl or repair rorlr, estimated 
to rost a t l i ousa~d  t lol lar~ or more, shall be amarded without first invit- 
ing proposals for the same by adrertiscmclit, etc.; and provision i i  also 
~ii;l(le againit d i r i ~ i o ~ ~  of any bid or contract for the p u q ~ o s c  of matling 
rlie law. 

That  this statute u a s  ~ i o l a t e d  in tlw i ~ i s t a ~ ~ t  case is cstablislird I,y the 
I crdict, and wc ha\  c discovered no rercrsible error on the record. 

Tlic case is clear nit11 respect to the corporate defendant. 111 atldi- 
t ic111  to tlie f i ~ i t l i ~ ~ g  of fraud, nhirl i  vitiates the second aglSccmt.rit, it  is 
matle to appear that  the prices cllarged for the additional work were 
(isorbitant a i d  cxccssirc. I t s  just and reasonable mortli, qz tan fum 
m e m i t ,  has been alloned the defendant. This  would srcm to be fa i r  
(~11oug11. .111l1<iif R c t r l f ~ j  ( ' 0 .  I , .  Clrarloftc,  198 x. C., 564, 152 S. E., 686. 



26 IX  T H E  S U P R E M E  COURT. [207 

Bu t  i t  is stressfully contended by the other defendants that  what they 
did was done in their official capacity, and that  no liability attaches to 
them as  individuals in the absence of express statutory provision ini- 
posing such liability, unless they acted corruptly and of malice. F o r  
this position they rely, inter alia, upon the following authorities: Sola~td 
1 % .  Trustees, 190 N .  C., 250, 129 S.  E., 577; Hipp r.  Farrell, 173 K. C., 
167, 91  S. E., 831; Templefon v. Beard, 159 N. C., 63, 74 S. E. ,  735. 

Thc  case rests upon another principle. Where pnblic funds are  
wrongfully, wilfully and knowingly disbursed by m micipal officers 
without adequate consideration moving to the n iun ic i~a l i t y  and with 
intent to evade the law, as found upon the prese~ t record, those 
responsible for such illegal withdrawal of said funds may be required 
to make good the loss to  the public treasury. B ~ o ~ r n  v.  Walker, 188 
N. C.,  52, 123 S .  E., 633; 19 R. C. L., 1142; 43 C. J., 718. The plain- 
tiffs are not to recover for themselves individually, as in the cases cited 
by the drfendants, but for and on behalf of the city of Charlottc. Wad- 
dill v. ~llasten, 172 N. C., 582, 90 S. E., 694. 

Speaking to the subject in Bzsmzs v. T7an Buslcirk, 163 Minn., 48, 
203 IT. W., 608, it was said : "The ~ o t e  of the council under which the 
city's money was withdrawn from the treasury, the ministerial acts of 
tlic mayor m ~ d  clerk ill issuing the orders upon ~rhicl i  tho mollcy W R S  

withdrawn, and tlie act of tlie treasurer ill paying the orders. werc2 tlie 
successire s tc l~s  taken to transfer the money from the city trcasury to 
the pockets of Saar i  Brothers. I t  is alleged that  all v h o  took part ill 
tlie trans:wtion knew that their acts were illegal, and i is a fa i r  infer- 
r n w  from the facts p l e a d d  that  there was concerted action. I f  there 
\\-as, all co~~ccrneci were jointly and sererally liable." 

Thcre is no real conflict i n  the evidence as it relates to the first two 
issues, hence thc court was justified in instructing the jury to answer 
thrm ill the affirmatire if they believed the wit~icwes anti found the facts 
to be as all the eridence tended to show. 

The burden of proof on the third issue n a s  properly placed upon the 
defendants. 011e v h o  claims the benefit of an  exception in the statute 
has the burden of sho~ving that  he comes within the cwxption. S. v. 
I l icks,  143 K. C., 689, 57 S. E., 441; 8. v. Connor, 142 S. C., 700, 5 5  
S. E . ,  787; Batts v. Butts, 128 N. C., 21, 38 S. E., 132. 

The  remaining assignments of error have all been exanli~ied with care. 
They are not sustained. Nothing appears on the record vhich would 
warrant the Court in disturbing the verdict or the judginent. They will 
therefore be upheld. 

N o  error. 

SCHEKCK, J., took no part  in the consideration or dec sioll of this case. 
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1. Injunctions D b-Where plea in abatement raising issues of fact is 
filed in suit for injunction, continuance of temporary order to hearing 
on issues raised by the plea is not error. 

Where suit is instituted for an acconnting and to restrain the fore- 
closure of a d ~ c d  of trust on the ground that tl~fenclant had made certain 
o re l~hnrges  which should he allo~red as  credits on the mortgage debt, and 
defendant files answer denying the allegations of t l ~ c  (*omplaint and enter- 
ing a plea in abatement upon allegations of a prior action l~ending between 
the same 1)irrties inrolring the same snhject-mntt~r. :rnd tlefend:~nt iilrs 
n reply to the plea in abatement :~lleping ccrtnin differencrs between t h ~  
:~ctions ant1 that defendant had agreed to take a nonsuit in tlie 1)encling 
action : Hctld,  111wn the court's finding that  the plea in abatrment raised 
Issues of fact for a jury, its order continuing the teinpornrj restraining 
ordcr until tlie issues raised by thc plea in abatement could be heard and 
determined is not error. 

2. Abatement and Revival B d- 
Tlie ~ ~ e n d e ~ i c y  of a suit as  ground for abatement may be talien ndvan- 

tnqe of by demurrer where the pendency of the suit appears upon the face 
of tllr complaint. S. C .  Code. 511(3) ,  and nllcre i t  does not aplcar  upoil 
the face of tlie coml~laint, hy answer. 

3. A4batement and Revival B c- 
\Vllere a nonsuit 1138 been entered in an :lction, i t  is no longer l )end i~~g ,  

:~ntl uill  not support a plea in abatement. 

STACY. C. J., clissents. 

A \ ~ ~ J ~ \ ~ .  117 d ~ f ~ i ~ d i i l i t  f r o m  ; l l l t ~ ? / ,  J., 1 June ,  1934. Froni  J.lvr;sox. 
.\ffirrlltYl. 

'1'111. n : ~ s  :I cix 11 actioii in,stitutctf ill tlie Supcrlor  Court  of Jacks011 
( I 0 1  1 1 ,  1 .  'I'l~e plaintiffr filed complailit allcgiiig that  
( I ~ ~ P I I ~ : I I I ~  TI ;I- a t 1 ~  c ~ t i s i n g  for  sale certain property of the  plaintiff under  
:I t l w c !  of tru5t g i ~ c i i  by p l a i ~ ~ t i f f s  to  &>fendant;  tha t  defendant hat1 
i ~ l ; r t l c >  c w t a ~ i i  o~erc.harges f o r  v h i c h  plaintiffs should he ei~t i t l r t l  to 
(.i ( &  l i t , ;  asbilig fo r  all accsoullting ~ i i i l  pra)  iilg the court to restrain tlic~ 
forci.10-ure \ale u i ~ t i l  the  arcouiitiiig r o ~ l i l  he had. T h e  tlefeiida~it filed 
a11.ner pleatli~lcr first x ~ u i t  l )mdii ig  ill Wake  County as  a plea i l l  abate- 
I I I V I I ~ .  and  t l ~ o i ~  ;Ii1mCring g e ~ ~ e r a l l y  to  the  p la iu t~f f s '  coniplai l~t  A1 
tt'1111wr:w,~. re- t r : i i i i i~~p order \lab i s s u ~ d  by H o n .  P. -1. X ~ E l r o y ,  ant1 
\\:I, ~ r ~ a t l c  rc.turi~able 83  ,\pril, 1934;  by consent, thc hearing was con- 
r ~ ~ i u e t l  un t i l  10 N a y ,  1934, before his Honor,  F. E. ,\lley, a t  T;C':ijnes- 
T illcb. S. (2.. kriltl  nllcil the cause came on for  hear ing  before said judge, 
cwnllLc 1 fo r  l~laiilrifls requested a fur t l icr  continuance i n  ordcr t o  file 
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his reply to the defendants' plea in abatement. Theieafter, the case 
was calendared for trial at  May Term of Jackson County Superior 
Court, being set for Thursday, 24 May, 1934. By colsent, same was 
continued until 30 May, 1934, and then by consent of counsel i t  was 
agreed that the matter should be heard at Waynesville before Judge 
F. E. Alley, on 1 June, 1934, and mas heard. 

After hearing affidavits and argument of counsel, his Honor, Felix E. 
Alley, took the-case under advisement by consent of counsel, and there- 
after rendered the following judgment: "This cause coming on to be 
heard before the undersigned resident judge of the 20,;h Judicial Dis- 
trict, upon the motion of the plaintiffs to continue the temporary re- 
straining order heretofore issued herein until the final hearing, and 
for a reference, and upon the motion of the defendant to adjudge a plea 
in abatement in favor of the defendant and to dissolve said restraining 
order; and the same having been heard by consent at  Waynesville, 
X. C.; and it appearing to the court that issues of fact arise upon the 
pleadings with respect to said plea in abatement which require the 
intervention of a jury, which should be determined before the court 
undertakes to adiudicate the motion for the continuance of said restrain- 
ing order to the hearing on the merits, for that if said plea in abate- 
ment shall be determined in favor of the defendant, th?  defendant will 
be entitled to have said injunction dissolved, and furthe:. for that if said 
plea in abatement shall be finally determined in favor of the plaintiffs 
they will be entitled to a hearing of their said motion for the continu- 
ance of said restraining order until the final hearing, a.id their demand 
for an accounting herein. a 

"Whereupon, the said cause is continued without prejudice to the rights 
of either party until such time as the issues raised by the pleadings in 
reference to said plea in abatement may be determined. by a jury, and 
in the meanwhile the restraining order heretofore issued herein is con- 
tinued until such issues have been determined, as aforesaid. This 1 June, 
1934. Felix E. Alley, Resident Judge, etc." 

To the foregoing judgment the defendant excepted and assigned error, 
and appealed to the Supreme Court. 

W .  R. Sherrill and F. E. Alley, Jr., for plaintiffs. 
W .  G. Mordecai for defendant. 

C ~ a ~ ~ t s o s ,  J. I s  the judgment in the court below correct? We 
think so. The pendency of another suit as a ground of' abatement may 
be taken ad,vantage of by demurrer where i t  appears from the face of 
the complaint, N. C. Code, 1931 (Nichie), see. 511 ( 3 ) )  where it does 
not appear from the face of the complaint by way of answer. Emvy 
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v. Chnppell, 148 N. C., 327. I n  tlie present action the defendant in it* 
answer says: "Before answering generally the allegations of the plain- 
tiffs' complaint, the defendant Carolina Mortgage Compally e~t ters  :I 
plea in abatement, and in support of said plea alleges: (1) That  011 

the 17th day of August, 1932, Carolina Mortgage Cornpany instituted i t  

suit in the Superior Court of Wake County, fiiortll Carolina, against 
W. E. Reed and wife, -1nnie Reed, and on said clay, to n i t ,  A u p s t  17, 
1936, summons v a s  issued from said Superior Court of Wake ('ounty 
to the sheriff of Jackson County, which said sumrnolls was duly s c ~ ~  rti 
on said W. E. Reed and nife,  Annie Reed, by the dieriff of Jackson 
County on the 22d day of -Iugust, 1932; that  the Carolina 1fortgagc~ 
Company a t  the time of instituting said suit filed in tlie Superior Court 
of Wake County a verified complaint, copies of nllicli mere duly icrvctl 
or1 the defendants a t  the same time the sumnions was served. ( 2 )  Tlint 
the foregoing action pending in the Superior Court of Wake Coullty ib 
between the same parties as  are parties to the abovc-entitled su i t ;  that 
slit1 suit ii~volves tht. same subject-matter, aild that tlw wid K. E. Reed 
arid wife, Annie Reed, could h a w  and should ha l e  set up  any a d  all 
defense in the said snit ill Wake County nhich  they no\\- affirmati~ ely scJt 
out in the above-entitled action," etc. 

The  answer to defendant's plea ill ahatelne~lt is as  follons: "That the 
plaintiffs, auswering the defcliclant's allcged plca in abatenient, for tllcir 
answer thereto allege: (1) That  paragraph 1 as tlicrein stated 1s hut)- 
stantially corrcct, and is  therefor(. admitted. (2 )  That  in a l l swr  to 
paragraph 2 of the defendant's alleged plea in abatemellt, tlic ylaintifli 
aclnlit that  suit in Wake County and the suit in Jackson County uerc  
betnecn the sanie parties and invol~ecl, in part ,  only the same subject- 
matter. That  the suit in Wake County was unllcce\snry and 1111c.;11lctl 
for ;  the defendant, at the time i t  brought that  iuit,  hat1 the same right.. 
remedy and p r i~ i l eges  to foreclose upon tlcf:~ult then as it hat1 oil 
t h t  14th day of 1farc11, 1934, a t  the tirllc it acl~ertiscd the plaintiff<' 
home for sale. That  i n  that  suit only a default in tlw mo~ltlily install- 
ments is alleged. I n  this suit, peittling in J ackson County, OT ercliarst-. 
diversions, retentions or uzury a r ~  allegctl and an  accounting is tic- 
nmnded by the plaintiffs; that :ill other allegations in paragraph 2, ;I*  

tlierein stated, i ~ o t  hereill admitted, are untrue and tlicwforc tlcnietl." 
The  defendant furtlier alleged in its allsuer as to its plea in ;~b;rtc - 

1ne11t that  the action ill Wake Superior Court "is still pe~ltling." 'Tll( 
plaintiffs set up  an agreement n it11 the presitlent of drfendallt compail> 
that '(the matter was coinpro~ili~etl alltl adjusted," and that they 1);iitl 
the cost of $8.00 in the action to the presitleut, and also that a ~ ~ O I I ~ U I I  

n a s  agreed to be taken, :ind further set for th :  "The reason that ~ I I I  

action is or shoultl l i a ~ c  been pending in Iialeigli against the plaintiff- 
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1ierei11, a ~ ~ d  tha t  they relied 011 the Carol ina Xor tgage  Company,  i ts  
:~ttornc'ys, officcrs a11t1 agents to  ca r ry  out i ts  agrecment with the plaill- 
tiff., a ~ ~ t l  therefore 110 suit  i n  la\\, equity o r  good conicit rice could IIOV 

I J ~  p ~ d i ~ l g  ill t l ~ e  ci ty  of Raleigh betnee11 Caroliila X o r t g a g c  corn pan^ 
aucl the. p l : ~ i ~ ~ t i f f s  herein. T h a t  the  plaintiffs a r e  adrisad and  believe 
ant1 ko a w r  tha t  tlicy 11ad the11 the r ight  to rely 011 the st: teinents of t h e  
off iccq a g c i ~ t s  anti attorneys of tlie Carolilia Mortgage ('ornpany, and 
that  if t h y  h a w  b w n  niisled by tlie d e f e i ~ t l a ~ ~ t  herein they a r e  advised 
aiid believe tha t  tlie t l c f f d a i ~ t  callnot I I O W  take a d v a ~ ~ t a g e  of their  ow11 
\vrollg.)' 

I t  i s  well settled t h a t  if a i io~isui t  is  take11 there is no action pending. 
111 Iltrlnett v. -Iliils, 167  N. C., 676 (584), speaking to t h e  subject :  
"The plca of tlie peildency of the  action i n  Rutl ierford C o u i ~ t y  was prop- 
( ~ 1 y  overruled, because tha t  action h a d  been dismissed by judgment  of 
i~onsu i t .  Cook 7,. Cook, 169 S. C., 48; Erock 1 % .  Scoit, 159 S. C., 513; 
1 Corpus J u r i s ,  60 a n d  94." 

T h e  court be1011 continued t h e  present action un t i l  tlw disputed fact  
a s  to  the  plca i n  abatement was determined by a jury. W e  sec no objcc- 
tioil to  this  procedure. W e  th ink  the  injuiiction proper  under the  facts  
;1ii(1 C ~ ~ C U I I I S ~ ~ I ~ C C S  of th i s  case. P a r k r ~  C ' o .  T .  Batd;, 200 N. C., 441. 

A s  t o  whether tlicre a r e  two actions pending between the  same part ies  
and f o r  tlie sanlc causes of action, we do not now determine. T h e  jurlg- 
i ~ i ~ i l t  of t h e  court  below is 

, \firmed. 

ST.K:T, (2. <J ., dissents. 

(Filed 10 September, 1034.) 

1. Evidence D b- 
C. S., 1795, rmder i~ ig  incompetent testimony by an interested party a s  to 

transactions or communications with ;1 tlrcaetl(~~it, applies 1 o actions in tort 
ah well as actions 011 contract. 

2. Same-Testimony of transaction with decedent which is nlsterial t o  
establishment of liability of estate t o  witness is inco~npetent.  
,I hushand clriring a car o\vned and coiltrolled by him had an accident 

rc~bultiiig in his death and serious injury to his wife, who was riding with 
him. The wife sued his estate to recover for her injuries and the only 
evidence of l~ealigence was her testimony that he was traveling a t  an 
c~xc~essive spwd upon a curve, and that tlie accident occurred when the 
cilr fallctl to 111:il;r the c u n e ,  ant1 that she had spoken to him in regard to 
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the s p e d  he was dririnfi the car : Hcld ,  the tlriring of tlit~ car wiis a 
transaction within the meaning of the term as used in  C. S., 1793, and lirr 
testimony of his manner of driving and her s t a t c n w ~ ~ t  to liinl rc~gartliiifi 
the speed was incompetent under the statute, her testimony of the trans- 
action and communication being an essential or material link in thc chnin 
establishing liability of the estate to her. 

SCHENCK, J., took no part in the consideration or dccisio11 of this caw 

Crrrr, ACTION to r rco \e r  (lainages f o r  personal i l ~ j u r j ,  trictl hc,forc. 
C'lcment,  J., a t  J a n u a r y  Term,  1934, of GUII.I~ORD. 

Tllc plaintiff is  the  ~ i i f e  of the deceased, TIT. T. Eoytl. and  \\:is i~r jurc~t l  
oil 1 6  March,  1034. C e r t a i ~ i  medical testirriony was offered t r n t l i ~ ~ g  to 
.;l~ow t h e  extent of the injlwics sustained by plair~t i ff ,  hut the, o ~ l l ~  
(.I itl(wce offertd a s  to  what  actual ly occurred was  c o ~ ~ t a i n c t l  i n  11w tc3stl- 
lnolly. S h e  said : "Llbout tllc 16 th  I came to N i g h  P o i u t  n it11 Mr .  130) (1. 
W(x cam? i n  321. Boyd's car.  . . . W C  left H i g h  P o i n t  about f i ~  c s  01. 

fir(,-thirty the  same (lay. . . . MTe stopped outaidc of St:rtesvillc . . . 
long e ~ ~ o u g l l  t o  get soilicthiug to eat.  JTe s tar ted fro111 St;ties\ tllc to go to 
IIic~Bory. W e  did not gct to  Hickory.  . . . M r .  Roytl was t l r ivi i~g t l l ~  
(Oar. 1 did not dr ive it  ally a t  all. I could not t l r i ~ c  a ( x r .  . . . A \ t  

or just b t ~ f o r r  u e got to thc~  pl:icc> of tlie n rrck,  t l ~ c w  as ki i~ t l  of ;I 

~ \ i ~ ~ t l i i i g  road. W e  n c r c  co111i11g tlonn grade, ant1 tlitbrc \ \a,  a i l ~ o r t  
r u n e .  I don't guess you could sccl it  01 cr on(, liutrdi~cd : I I I ~  tnc! :~ty-f i~ ( I  

fect . . . bcfore you get to i t .  . . . W e  came d o n n  pratl(1 2 ~ l d  \t::~'ttvl 
the. c u r \ c  a ~ i d  h i t  the  ceiitcr of the c u r l e  a n d  couldn't make l t .  . . . 
I don't think j o u  could hard ly  w r  :I car  colt~ilig u i ~ t i l  \ox1 got 011 tilt' 
curvcl. . . . A s  to n ha t  happmct l  i n  the  11 recli, i t  l ~ a p l w l ~ c d  so qn1c.h I 
don't know. T h e  11ext t l l i r~g I kncv mas n l m l  thcg n.tw pickitic I I I ~ .  

u p  to take nic to  t 1 1 ~  I~oip i ta l .  I n a s  11ot conscaiou. ,111 tlrr tin,:' . . . 
,111 of m y  body cscept niy head \ \ a s  under  the  (<<ir. L ( ? o ~ ~ ' t  LIIOI\  
\\ l iere X r .  Boyd I\ as. HP was killed. I I c  l i ~ e d  about tnenty-fonl.  
hours, I think." 

Wliilc the plaintiff I\ a s  teqt i fyi i~g i n  her  ov l i  hehalf shc~ n as ; ~ . L t a i i  

the. fol loning que-tioils: ( a )  "Alt what rate  of sl~cetl n a s  11e t l r i ~  iiip. 
75 ould you say, just bcfore tlie wreck ?" ( L l i ~ s . )  "Bctweeii forty-fi\ c L  

or  fifty miles." ( h )  ('TVliat do you rriean by r e ~ i t c r  of the curve!" 
( A i ~ s )  " T e l l ,  lie hi t  about tllc center of the c u r ~ c ,  lic cou1d11't r11:11re 
the  curve." (c)  ( 'When xou s tar ted i n  the curve, n l ia t  ratcL of sl)cwl 
I\ ould you say  he  was running?"  i A l n r . )  "Forty-fi\ c or fifty ~ i ~ i l e j  al l  

hour." (d)  "Did you make a stateincJrit to Xr .  Boyd about tlir I . : I ~ P  of 
speed a t  nhicl i  11r was dr iving?" ( * h s . )  "Yes." 

T h e  defendant objected to all  tile foregoi l~g evidence upoil the groull I 
that ,  as  she was suing the ebtate of her  deccased liusha~itl  fo r  (lamug\ ., 
she was all interested vi tness  and  disqualified by C. S., l ' iD. i ,  to te.tif~ 
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as to transactio~is and communications vit l l  her husband. The  eri- 
deuce Tras admitted a t  the tr ial  in the county court and a verdict r ew 
d e r d  in  fayor of plaintiff in the sum of $5,481. The defendant a p  
lwalecl to tlie Superior Court, assigning as error the admission of thc 
testimony of the wife as heretofore ilidicatcd. The  judge of the Supe- 
rior Court overruled the exceptions and affirmed the judgment of the 
county court. Whereupon the defendant appealed. 

Il'alser (e. Casey fov plaintiff .  
U a l t o n  & Y i r k c n s  for drfendarl f .  

J~XOGDEX, J. A wife, l i r ing with her liusbaad, is rilling with h im 
along the highway, in a car owned, controlled and driv2n by the lius- 
band. The  cnr fails to make a curve and is apparenily wrecked or 
turned over, killing the husband and seriously injuring the wife. She  
sues the estate of the deceased husband for damages and is allowed to 
testify as  to violations of the statute regulating the operation of auto- 
mobiles, and that  she made a statement to her deceased husband a t  the 
time "about the  rate of speed a t  which he mas driring." 

Tllcse facts produce two questions of law:  
1. Does C. S., 1795, apply to actions in tort, or is the ktatute confined 

to actions on contract? 
2. Does tlie testimony of the wife constitute a transaction or a com- 

niunication with her deceased husband withi11 the co~templa t ion  of 
said statute? 

K O  case has bcen called to our attention in this jurisciction deciding 
the question as to whether C. S., 1795, applies to tort actions. Horv- 
crer, no sound reason occurs to the Court for limiting the application 
of the statute to actions on coutract. Furthermore, tEe question has 
been considered in  other jurisdictions and the general result of such 
ronsideration is expressed in 28 R. C. L., p. 404, as follows: "Ordi- 
11ilri1y a statute excluding the testimony of tlie s u r ~ i r i ~ ~ g  party, where 
oue of the original parties to a contract or cause of action is  dead, 
;~pplies to an  action in  tort as well as to an  action on contract." The 
:~utlior of a n  annotation on the subject in 36 A. L. R., 959, says:  
"Practically all of the cases within the scope of the present annotation 
nssumr. that  the disqualifying provision may apply to an ~ ~ c t i o n  ex del ic fo  
and is not limited to actions ex  confractu." See V a n  Xeter v. Goldfarb, 
148 S.  E., 391, 41 ,I.' I,. R., 343; S o i i f A ~ r  1.. f ielleau, 262 S. W., 619, 
36 A. L. R., 956. 

Consequently, tlic first question of law is answered in  the aflirniative. 
Tlic second qumtion of law is  not free from difficulty. T h e r ~  is n 

lmst of cases construing and interpreting C. S., 1795, and as there is 
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apparcnt11- no caw tlircctly in point, it noultl doubtless be both confus- 
ing and uselti+ to undertake to diqiect thc cases or capitulate the various 
~ s p e c t ,  of the statutc nhich  they present. A conciqe statement of the 
gcncral ~ ) u r p w w o f  the qtatute is found in the folloniug utterances ill 
Bmit 11 1 % .  Alt7ni i~s, 17-1 S. C., 480, 93 S. E., 989:  ' ( I t  sl~ocks our idcns 
of fa i r  play thus to place olie of the parties a t  the mercy of the other 
by allowing one to speak in his o v a  behalf when he is under the p0nc.r 
and inf lu~nce  of .elf-interest, by silenciiig the other, so that  he cannot 
reply. This is :m unjust adrantage, not contcmplatetl by tlie statute." 

Also, in Dacid\un u. Bardin, 139 K. C., 1, 51 S. E., 779, this Court 
w i d :  "Unticr these tlcci~ions the plaintiff ~ w s  competent to testify that  
511c nen t  to tlic house of defendant's ii~tcstate, and his condition, and 
\ \ha t  slit saw or l~eard ,  so long as t h e  were illdependent facts and did 
]lot tend to she\\- a 'eomn~unicatiou or 1,ersoiial tranqaction' between hcr 
:III~! tlic cleceased, whereby a liability to  her, esprcss or implied, \voultl 
nwrue." The ~vords "whereby a liability to her, express or implied, 
would acrrue" would sesm to mean that  trnr~snctions and conlinunica- 
tioils essential to the cause of action are excluded bv the statute. Iiidcetl, 
an a ~ n l y > i -  of nlally caws leads to the conclusion that, where the trans- 
a c t i o ~ ~ ,  anti sonl~nunications bcconle an  essential or material link in  tlie 
chain establisl~ing liability against the defendant, the philosophy of the 
statute. as i~iterpretecl and applied in the decisions, nould exclutlc tllcm 
from tlic c~o~ i~ id t~ rx t ion  of the jury. 

I n  the vaw : ~ t  bar the only cvideilcc of negligence, and thus t l ~ l  only 
evitlrncc~ establidiing the liability of the deceased, was the speed of the 
car at tllc curve. Such operation of the ear by the dead husbn~~t l  \ \as 
certainlr :I tran\;lctiol~ n i th in  the broad meaning of that term hereto- 
fore p r ~ n o u n ~ e d  in the tleciiions. The  n i f c  n a s  present in the car a d  
undertakes to recoler damages from the estate of the deceased solely by 
reason of suc l~  t r an rac t~o l~ .  T i t h o u t  such evidence she could not 
recover upon the record in this caw. Tlicrcfore, it  \voulcl seem that  

Tlic >tatemelit of the n i f e  011 the n i t i~e r s  stand that she made a state- 
inmit to her llusband about the speed of the car a t  the  time of the nreck 
i. clearly nu in\ asion of the statntc, because she had previously testified 
that the sl~eed v a s  excessire. 

Tlie ('ourt is  of the o p i l i i o ~ ~  that thc evidence is incompetent and 
ihould ha1 t, ! w n  csclutlrtl. 

Error .  

S c ~ i ~ s c ~ ; ,  .J., took 110 part  in the col~qi(leration or tlecisioli of this case. 
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N. B. MARRINER, GUAHDIAN OF H. W. MIZZELLE, LUX.~TIC,  v. H. W. 
MIZZELLE, LUNATIC, W. D. PRUDEN, HIS GUARDIAN A D  ~ J I T E U ,  ET AL. 

(Filed 19 September, 1934.) 

1. Insane Persons C c - Guardian depositing funds without negligence 
pending investment is  not liable fo r  loss through bank's failure. 

Where a guardian of a lunatic deposits funds of the estate in a banli 
temporarily pending investment of the funds, and is not guilty of negli- 
gencae in making the deposit or in allowing the funds to remain on deposit 
until the bank's failure, the guardian is not liable for lolss to the estate 
caused by the bank's subsequent failure, but if the guerdian does not 
exercise due diligence in making the deposit, or is guilty of negligence or 
bad faith in allowing the deposit to so remain until the bank's failure, or 
if the deposit is made for a fixed period of time, the guardian ~ o u l d  be 
liable, since in the latter case the deposit would be regorded as  a loan 
to the bank without security, and liability would attach although the 
guardian acts in good faith and the bank is solrent a t  the time of tlie 
deposit. 

2. S a m e B u r d e n  is o n  guardian t o  prove t h a t  deposit mas temporary 
and t h a t  h e  w a s  not  guilty of negligence i n  respect thereto. 

I n  an action by a guardian of a lunatic to have credited on his accounts 
sums lost to the estate by reason of the failure of the banks wherein the 
guardian had deposited moneys of the estate, tlie bu-den is on the 
guardian to prove that the deposit was temporary pending investment. 
and that he was not guilty of negligence in respect thereto. 

3. Trial  E g- 
A charge to the jury will be construed contextually a s  a whole, and 

detached portions thereof will not be held for error when tlic charge 
considered as  a whole contains no reversible error. 

4. Insane Persons D -Commissions t o  which guardian is entitled mus t  
be first passed upon by clerk. 

In an action by a guardian of a lunatic to have credited on his account 
a s  guardian sums lost to the estate by reason of the failure of the bank 
in which the guardian had de~~ositecl moneys of the estate, the commis- 
sions which tlie guardian may retain must be passed upon by the clerk 
after decision of the court on the question of whether the guardian is 
entitled to the alleged credits. 

APPEAL by W. D. Pruden ,  guard ian  ad litcm of t h e  n e s t  of k i n  of 
H. W. Mizzelle, lunatic, f r o m  Decin ,  J., a t  A p r i l  Term,  1034, of 
CIIOWAN. No error .  

T h i s  proceeding mas begun by petition filed by the  plzint i f l  with t h e  
clerk of t h e  Superior  Court  of Chowan County, a n d  n a s  t ransferrcd 
by the  clerk to  the  c i r i l  issue docket f o r  t h e  t r i a l  of issues raised by t h r  
pleadings. 

O n  the  facts  alleged i n  h i s  petition, the  plaintiff prayt t l  f o r  a n  order  
allowing h i m  credit on  h i s  accounts a s  guard ian  f o r  w r t a i n  sums of 
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moiler ~rliicli l i ~  had deposited in certain banks, and which had been 
lost by reawn of tlic subscqucnt insolvency thereof, and fixing the 
aniouilt of liiq bond u i t h  relation to such credit. The  plaintiff alleged 
tlmt said l o s ~ s  vcre  not due to  any negligence on his part. The de- 
fentl:~nts, who 11:d beell mad(. parties to this proceeding on motion of 
the plaiiiti-f, dcnied this allt,gation, and a l l e g d  that  said losses mere 
tlue to the ncgl ige~~ee  and lack of good f:lith of the plaintiff in failing 
to inrest said funds as autliori~ecl by law. 

The control-ers~ w:ls submitted to the jury upon the folloir-ing issues, 
both of whic.li \rere amn-ered in thc affirrnativc, to wi t :  

"1. I s  the l~laiiitiff entitled to a credit in his guardian account for 
moneys deposited in the Farrncrs Bank of Delharen and lost by reason 
of the failure of said bank? 

"2.  I s  the plaintiff entitled to a credit ill his  guardian account for 
~uoneys dcpositecl i n  the C'itizcns I3anlr of Etleriton and lost by reason of 
the failure of said bank?" 

TVlier~upon judgment 11 as entered adjudicating that the plaintiff liad 
on deposit temporarily i11 the Farrners Bank of Belharen, awaiting suit- 
able iiiwstrnc.nt, tlie sum of $G,iS>.O5 at the time of its failure, and had 
on tlcpoiit, undcr like condition?, in the Citizens Bank of Edenton, a t  
the time of thc failure, the sum of $1,321.14, and that such moneys were 
a part of tlic funds turned over to  him upon his qualification as 
guardian and w r ~  hcld pending proper inrestment; and adjudging that 
the plaintiff, S. 13. hlarriner, guardian of H. W. hlizzelle, lunatic, was 
not guilty of ally breach of duty or condition of his bond in keeping 
and having said moneys on deposit in said banks; and remanding the 
caustl to tlic clerk to the end that  the accounts of the guardian might be 
revised in accord n it11 the verdict, by eliminating the amounts that  were 
on deposit in thc two closcd banks, less such dividends as were or may 
be paid thercon. 

To tlie judgment of the court the defendants in apt  time objected and 
escepted, aud appealed to this Court. 

I\*. D. P r u d e n  and J .  A. Prifchnrcl for uppellunfc. 
1Vard (6 Grimes f o r  appellee.  

SCIIENCK, J. I n  the case of Bane v. Nicholson et al., 203 N. C., 104, 
this Court quoted with approval 1 2  R. C. L., p. 1133, part  of section 30, 
as  follows: "The deposit of funds in  an incorporated hank of good 
reputation temporarily, while they are awaiting investinent or needed 
for current use, is  proper; but a deposit i n  bank for a fixed period of 
time has been held to  be a loan without srcurity, and to render the 
guardian responsible for m y  loss." 
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There are two questions involved on this appeal. E'irst, were tlie 
funds in the banks mentioned in  tlie issues deposited temporarily while 
awaiting investment or needed for current use, or  were s i~ch  deposits in 
said banks for a "fixed period of time," and therefore a 1o;tn to the banks 
without security; and, second, if sucli funds were depositxl temporarily 
awaiting investment or to meet current needs, was the loss thereof proxi- 
mately caused by the negligence of the guardian in f a i l i l~g  otherwise t u  
invest such funds as  authorized bv l aw?  

These questions, i n  our opinion, both arose upon tlie pleadings, and 
were properly submitted to the jury  under the issues in a clear and 
impartial charge. The  court charged the jury substantially that, in the 
absence of neqli ence, deposit of funds by a guardian in a n  incorporated b . g  
bank temporar~ly,  while awaiting investment or while rieelled for current 
use of his ward, was proper, and if funds were lost under such circum- 
stances there would be no  liability on the par t  of the plnlntiff; but that  
deposit of funds in a bank for a fixed period of time was a loan without 
security, and a guardian would be liable for any loss thereof, notwit11- 
standing he acted in good fa i th  and the bank was solvent ~ r h c n  he made 
the deposit. 

- 

The court further charged tlie jury, ill ~f fcc t ,  that  jf tlie p1:tjntifl 
guardi:tn placed the funds 011 deposit in the banks awaiting an  oppor- 
tunity of inrestment, and exercised due care in so doing, there would be 
no liability on his par t  for tlie loss thereof; but, oil the other h a d ,  cvc-11 
if the guardian did so place tlie funds on deposit, and failed to escrcise 
due care v i t h  respect to the preservation of his ward's estate in a l l o v h g  
to remain in  the banlr a large portion of sucli estate without taliilig 
security therefor, or ~ 1 - a ~  o the rwis~  negligeut in so depositing said funds, 
the plaintiff ~roulcl be liable for any loss resulting from the fnilurc of 
the banks, and would not be entitled to have credit therefor oil his ac- 
counts. The  court properly placed the burden of proof of tlic i ~ s u e s  
upon the plaintif?. W e  think this charge was a eorrcct statenlcnt of tllc 
law applicable to the theory upon which this case mas tried. 

The  liability of a guardian for a loss to tlic estate of t l c  n a r d  caused 
by the failure of a banlr i n  which the guardian kept 3eposits of the 
estate, does not attach when it is found that  the guardian cscrcised good 
fai th and due diligence. I'ierce v. Pierce ,  197  N .  C., 345. The nllcgn- 
tion that  the plaintiff in this case failed to exercise good fai th in his - 
handling of the estate of his w a d  seems to have been abandoned Ly the - 
defendants and the allegation of negligence alone relied on. 

We have examined the exceptions take11 to portions of tlie chargc but 
are of the opinion that  when consiclered with the wllclle charge they 
contain 110 reversible error. "We are not permitted to sclect detached 
portions of the charge, even if in tlieiiieelves subject t o  criticism, and 
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assign errors  a s  to them, when, if considered with t h e  other  portions of 
the  charge, they a r e  readily explained and the  chargr  i n  i ts  cntlrcat- 
appears  to  be correct." Kornegay v. R. IZ., 15-1 N. C., 300. T h e  charge> 
must  be considered contextually a s  a whole and  not disconnectedly and 
disjointedly. Kennccly v. T e l e g ~ u p h  C'o., 201 N. C., 756. 

W e  agree ~ i i t h  his  Honor 's  holding t h a t  the  cpu~stion of colniuissioirk 
to  be retained by the plaintiff a s  guard ian  was one to be pa>wtl u l x ~ ~  
by the  clerk a f te r  t h e  decision of this  Court  i s  rcndered ~ r i t l i  r o ~ ~ p ~ ( * t  t o  
t h e  alleged arid desired credits on the  guardian accounts. 

No error .  

STATE O F  NORTH CAROLINA o r  I i ~ r  s ~ ~ o s  oF A. J. ;\IAS\VELL, Coubr~s- 
SIONER OF REVEKUE, V. S. J. HISSDALE, RI. W. RltPHERSON AND R. H. 
ANDREWS, TRUSTEES IS BAYKRUPTCY OF CENTRAL LOAN AND TRUST 
COMPANY, BANKRUPT. 

(Filed 19 September, 1931.) 

Taxation E c-Claim for 'efund of illcome taxes held barred by failure to 
make application for revision within three years from return. 

Where a taxpayer, claiming a refund for ovc'rpaylllent of income taxes 
to the State by reason of error in its return, fails to al111ly to the Co111- 
missioner of Rcvcnue for a revision within three years froin the filing of 
its return, its claim is barred. S. C. Code. 7880 (155), nor TT-ill the fact 
that the ay~glicntioii for n revision is made within three gears of rcde- 
termiriation of inrome tax by the Fccleral Goveminc~~t  avail the tnqrayer 
~vliere 11c dotls not m:ll;e n new return within thirty clays nf'ter such rede- 
terminntioil by the Federal Goverllment, K. C. Codc, 7880 (Is?), since the 
limitation prescribed by S. C'. Code. 7880 (I6), is cxplicit and ni~cq~iivo- 
cal, and since the ~~rocwlure prcsrrihcd by N. C. Code. CSSO ( l a , > ) ,  that 
such n e v  return be maclc I\-ithin thirty days of recletcrnlinntion by the 
Federal Government is e s c l u s i ~ e  and must be followed to entitle tlrc 
taxlrayer to  tlrc relief therein lm~rided.  

SCIIESCK, J., tool; 110 part in the coi~sideration or decision of this case. 

CIVIL ACTIOA, hefore Dccsi H ,  .T., 1 3  February ,  1034. F r o m  -11. y u a ~ c  h. 

T h e  Cent ra l  Loali mltl Truqt  Conlpany paid iiiconie taxes to the  S ta te  
of S o r t h  Carol ina as follon s :  F r o m  1 December, 1022, to 30 NOT cmher, 
1023, $1,305.40; f r o m  1 D e c e n ~ b c ~ ,  1923, t o  30 Sol-emhcr, 1924, 
$1,243.i7; f r o m  1 December, 1924, to  30 S o ~ c m l ) e r ,  1925, $1.302.68. 

T h e  taxpayer  tliercafter became a bankrupt ,  a n d  the trustees of said 
bankrupt  assertctl tha t  they ~l-ere  entitled to a refund of taxes f o r  said 
years ,by reason of the fact  tllat i n  the  re tu rn  of t h e  taxpayer  there was 
"erroneously included as  illcome the annua l  appreciat ion of unsold real  
estate over cost price. 'This staternelit was iiiade i n  re tu rn  filetl with 
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the Commissioner of Revenue for the State of Xortli Carolina. and 
the erroneous t a s  was paid to said Commissioner." 

On 3 Decembw, 1020, the Federal Government retlctermined the 
tases due "by said bankrupt for said years, and made refund of Federal 
tases erroneously collcctcd because of a likc erroneous o~wsta tement  in 
the return made to the Federal Gorernment." More ihan two years 
thereafter, to v i t ,  on 30 Decembrr, 1932, the bankrupt, through its 
trustees, '(filed with the Conin~issioner of Rerenue for the State of Xorth 
Carolina . . . claims for a refund of taxes paid ',y the Central 
Loan and Truqt Coni1)aiiy." I t   as stipulated ('that tkere was no re- 
turn oath made to the Cominissioner of Revenue after the redetermina- 
tion made by the Federal Government until 30 December, 1036." 

The Comnlissioiier of Rel-cwue dec.linet1 to order the refund and re- 
jected the claim, asserting that on account of the lapse of time all rec- 
ords "pertaining to the years at  issue nerc, under authority of statute, 
destroyed," ete. The taxpayer appealed from the ruling of the Rel-enuc 
Commissioner to the judge of tlie Superior Court, who disallowrd the 
claim and affirmed the ruling of the Revenue Conlmis3ioner. There- 
upon the trustees in  bankruptcy appealtd to the Supremr Court. 

Edwin.  Mar tene t  for trus tees  in. bankrup tcy .  
At torney-General  B r u m m i t t  a n d  A s s i s f a n f s  . i f t omeys -Genera l  Seawel l  

and  B ~ u t o n  for Commiss ioner  of Revenue .  

BROGDEX, J. C. S., 7880 (15.5)) provides that "a taspayer may apply 
to the Commissioner of Revenue for revision of tax assrstied against him 
at  any time within three years from the time of the filing of the return 
or from the date of the notice of the assessment of any additional tax," 
etc. The record discloses that tlie taxpayer filed no vlaim with the 
Commissioner of Revenue for the revision of said tax until 30 Decem- 
ber, 1032, which was more than three years from the date required for 
the filing of income tax returns. The taspayer, however, asserts that 
the three-year limitation begins to run f r o ~ n  the date of the redeterminn- 
tion by the Federal Government, as provided in C. S., Michie's Code of 
1031, 7880 (152)) and that  as such action mas taken c p  3 December, 
1929, the claim is not barred. This contention, however, cannot be sus- 
tained for the reason that the statute of limitations above referred to is 
explicit and unequivocal. Moreover, the taxpayer is not saved by the 
application of C. S., 7880 (152)) supra ,  for tlir reason that this statute 
provides that "such taxpayer, within thirty days after receipt of final 
determination by the United States Government of hi,3 corrected net 
income, shall make return under oath or affirmation to tht: Commissioner 
of Revenue of such final determined income." The new return contem- 
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plated by the  foregoing s tatute  \ \ a s  not made  by tlie bankrupt  uuril  
30 December, 1932. Therefore, t h e w  was a total fa i lure  to  comply with 
tlic positive provision of the Inn-. I t  was said i n  Associniion e. S t r i t  X -  
latld, 200 K. C'., 620, I 5 8  S. F., 130. t h a t  "the rour t s  e \ e r y n h t r c  arc ill 
accord n i t h  the proposition t h a t  if a d i d  s tatutory method of deter- 
min ing  a disputetl question ha5 h ~ ~ i  cstablishet!, such rcnlctl!- s ~ ,  1)ro- 
vitled is  e x c l u s i ~ e ,  and  must  bc first resorted to, ant1 i n  the, llliulllt>r bpcci- 
fietl therein." See Jfaniz 1 % .  S o r i h  f ' a ro l~nn  Stt r f~  l f r  crrd o f  E r a ~ n z m  t \ 

in O p t o m e t r y ,  206 N. C., 853. 
Affirmed. 

Scmsc . r< ,  J., took no par t  i n  the consic!cration or  tlvcision of this  (*as:,. 

DENNIS HIGDON v. NANTBHALA POWER AND LIGHT COMPANY. 

(Filed 19 September, 1934.) 
Courts A c- 

Where no procedure for appeal is prescribed bx statute, the rules regn- 
lating appeals from a justice of tlw peace are  applicable and controlling. 

Master and Servant P i- 
The statutes regulating apl~cals from a justice of tlie peace are  appli- 

cable and control in appeals from the Industrial Commission to the Supe- 
rior Court, N. C.  Code, SO81 (ppp),  failing to provide the procedure for 
such appeals. 

Same-Notice of appeal from award of Industrial Commission held 
not given appellee as required by statuies applicable. 

A carbon copy of a letter nr i t tcn by the secretary of the Industrial 
Commission to tlie attorney.: for appellant relating to the appeal, n h i c l ~  
carbon copy is sent by the secretary of the Industrial Commission to the 
attorneys for appellee, is not suficicnt notice to appellee of an appeal 
from a n  a n  arcl of the Industrial Commission, appeals from the Industrial 
Commission, N. C. Code, 8081 (ppp), being governed by the statutes 
regulating appeals from n justice of the peace, and such notice being 
insufficient under the statutes applicable, C. S., 15:{0, 1331, the appeal 
was properly dismissed in the Superior Court. 

CIVI~, ACTIOS, before Allcy,  J., a t  May Term, 1034, of J - ~ x s o r ; .  
T h e  plaintiff sustained a n  i n j u r y  to  his  r igh t  ankle oil 7 June ,  1933, 

and asserted tha t  he  was i n  t h e  employ of t h e  defendant a t  the  t ime of 
the in jury .  T h c  defendant asserted t h a t  t h e  plaintiff was a n  independ- 
ent contracxtor. ,I claim n.as filed with the  Indus t r ia l  Commission a n d  
a hearing had  thereon, and  t h ~  hearing commissioner found tha t  t h e  



plaintiff was not entitled to recorer, and denied an  award. Up011 appeal 
to the full Comnzission the award of the hearing conln~i~qioner was ap- 
promd and the claim clenied. On 9 January,  1034, the attorney for the 
plaintiff gave ~lotice of appeal to the Industrial  Con~ioission, and on 
IS January ,  1934, tlic secretary of the Industrial  Coinmission wrote 
a lettcr to plaintiff's attorney, stat ing:  "Enclosed hcrewith certified 
copy of the record in the above case for your use in doclzeting appeal in 
the Superior Court of Jackson County, together with bil covering same. 
I n  order to complete our records, please let us have inEormation as to 
date this appeal is docketed and let us hare  copy of ju t lgme~~t .  Yours 
very truly, E. W. Price, Secretary, cc t o :  hlcssrs. Blask & Whitalrel, 
,lttorneys, Cryson City, X. C." Black 6 T.7'hitalier are attorneys of 
record for the ilefenclant. Thercwfter thr  defrntlant niade a special 
nppcarancc ill the Sul)crior Court to dismis.; tlie al)pcal of plaintiff for 
thtb reason "that 110 notice of appeal from the award of said Industrial 
Coinmission in S o r t h  Carolina has ever been served on the said defend- 
ant or its attorney by the said plaintiff, acting citlicr for himself or by 
ant1 tllrough his attorney, as is pro~idccl  for or required by law." 

Thereupon the tr ial  judge, after co~laidering the inotion, dis~nissed 
tlie appeal, and the plaintiff appealed to this Court. 

E. P. St i l lwel l  f o ~  p l a i n t i f .  
8. IT'. Black for de fendan t .  

BROGDEX, J. Does the carbon copy of tlie letter of tlie secretary of 
the Industrial  Comnlission to the attorneys of defendnnt constitute a 
notice of appeal as contemplated by l aw?  

C. S., Michie's Code, 5081 (ppp) ,  provicles that  "either party to the 
dispute may, within thir ty days from the date of such award, or within 
thirty days after  receipt of notice to bc sent by registelmil mail of such 
award, but not thereafter, appeal from the decision of mid Commission 
to the Superior Court . . . for errors of law, undei. tlie same ternlq 
and conditions as govern appeals i n  ordinary civil actions," etc. I t  is 
obvious that  the Compensation prorides no specific nlachiriery for 
appeal to the Superior Court, except the words, ('under the same terms 
and (~onditions as govern appeals in ordinary civil actions." I t  has 
been held in this State that  where no procedure is  prescribed by statute 
for appeals, tlie rules regulatiug appcals from a justice of the peace are 
:\pplicable and colltrol. This  principle n-as first exprc~ssetl in Blai7. 1 % .  

C'oaXley, 136 K. C., 403, 48 S .  E., 804, as follows: "In the absence of 
any procedure prescribed by statute, we must proceed ky analogy to the 
practice in other lilrc cases, so that  the intclit and 1)UrpOje of the Legisla- 
ture may be effectuated as near as nlay be. and that  th11 right of appeal 
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FIDELITY AND GUARANTY COJIPAKT.  

(Filed 19 September, 1034.) 

Master and  S e n a n t  1.' h-Comprnsatioii allowed injured emplo)ee, in- 
cluding amount  fo r  facial disfiguremtmt, mag not  elreed $6,000. 

The :rmoii~~t nl111iwel by t l ~ c  1ndust1,inl ('on~missiou for serious faci:~l 
or head disfig,.urcwrnt is to bc i~~c luded  with other amounts allowed all 
injured emlrloycr i n  tlctrrmininl: t l l ~  total comlwnsation allowed such 
cmployec, whir11 in no case may csccetl six thousand tloll:~re. A'. (-'. Coda. 
SO81 (kk), SOSl (rum),  8081 (wn . ) .  

T m s  was all action institute81 under  tlic Korkmen ' s  C o n ~ p c ~ l s a t i o i ~  
Act, chapter  133--1, ( 'o~~sol i t la ted Statutes  of Sort11 C':wolina (,let\ 
of 1929, chapter  IEO), f o r  v r i o u s  lwrso~ial  injur ies  s n ~ t n i ~ l e t l  by the 
plaintiff on 1-1- J u l y ,  1930, :aid ser ioui  facial alld head tli.figuremciit :I, 
a result of t h e  ill jury, ant1 hcartl 1)dor.c 111s Honor,  XcEl~o! j ,  .I., a t  tlw 
A\pri l  Term, 1834, of M A ~ W A ,  U ~ I ~ I I  :t111)ea1 I)-\- the pliiil~tiff frolll tlic 
cleci6on and a n  art1 of the ful l  Co~ilinia\ion. A\ffirilictl. 
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SCHENCK, J. 011 17 February, 1931, the plaintiff wa3 awarded the 
following: (1)  Compensation for  temporary total disability, $18.00 per 
week for 23 3/7 xi-eeks; (2)  for 40 per cent loss of visibility in  right eye, 
$18.00 per week for 40 weeks; (3)  for total loss of left eye, $18.00 per 
meek for 100 weeks; and (4) a lump sum of $2,500 to cover serious 
facial and head disfigurement, all of which amounted to $E8,441.71. The 
cause was then retained for further hearing. 

At a hearing on 7 June, 1931, i t  was found that the plaintiff had 
suffered a 50 per cent loss of the use of his left hand, which would 
extend over a period of 75 weeks, and at  $18.00 per week would aggre- 
gate $1,350. Commissioner Wilson adjudged that, since $1,350 added 
to the $5,441.71 theretofore paid would exceed $6,000, the plaintiff 
would be entitled to recorer only $558.29 of the $1,350, as the total com- 
pensation payable should in no case exceed $6,000. 

There was an appeal from Commissioner Wilson and hi3 adjudication 
was reviewed and affirmed by the full Commission, and further appeal 
was taken to the Superior Court, where the  decision and award of the 
full Commission was affirmed by the judgment of McElroy, judge. 
Fro111 this judgment affirming the action of the Xorth Cl~roliria Indus- 
trial Comiuission i n  holding, as a matter of law, that the $2,500 lump- 
sum payment to the plaintiff for serious facial and head disfigurement 
mas within and constituted a part  of the maximum compensation of 
$6,000 provided by the act, the plaintiff appealed to this Court. 

Section 8081 (kk),  C. S., fixes a maximum and minimum weekly rate 
to be paid in cases of total disability, and the maximum number of weeks 
tliat such payments shall be made, and also the total amount of all com- 
pensation to be paid under the act. (Acts of 1929, ch. 120, sec. 29.) 

Section 8081 (mm),  C. S., after fixing a schedule of wezkly rates and 
periods of conipeiisatioii in specified cases, contains the i'ollowing pro- 
vision : 

"In case of serious facial or head disfigurement, the Industrial Com- 
missioii sliall award prolwr and equitable compensation, not to exceed 
$2,500. 

"Thc weekly compensation payments referred to in  thi3 section shall 
all be subject to the snme limitations as to maximum and minimum as 
set out in paragraph 8081 (kk) : Pi.ovided, 72owever, that the foregoing 
schedule of compensation shall not be deemed to apply aiid compensate 
for serious disfigurement resulting from any injury to any employee 
received v-hile in and about the duties of his employment." (Acts 1929, 
cli. 120, sec. 31.) 

The cffect of this pro1-iso is to exclude the compensation for facial 
a i d  head disfigurement froin oilly the " w e e k l y  compensation payments" 
contained in the '(foregoing sclicdule of compensation," and does not 
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c ~ c l u d c  such coinpciisatioll f r o ~ ~ ~  thv l imitat ion upon total c o m p e n s a t i o ~ ~  
under  the  act. 

S e c t i o ~ ~  8081 (KT) .  (2 .  S., reads a. fo l lons :  "The total  compensatioil 
1):lynblc n ~ ~ t l w  this  chapter  shall i n  n o  case r s c w d  six thousand d o h r s  
($G,OOO)." Siilrc the prorizioii fo r  propcr a n d  equitable compe~isn t io~t  
f o r  facial  ant1 head clisfig~~rcnient is containctl i n  the  same chaptcxr of 
the. Conrolitl:~tc~tl S ta tu tes  as is  qectioil SOSl (inln) a b o ~ c .  quotcd, ant1 
s i~ lce  th i s  v c t i o n  proritlcs specifically tha t  the  total cornpcrlsation pay- 
able under  this  callaptcr ( i n  thc original act "uiitlcr this act," Acts 1929, 
ch. 120, scc. 41) s11all ill iio c a v  csceed $6.000, it  i, lnanifest t h a t  thcx 
jutlgmcnt of the  jutlgc below affirmi~rg the tl(~r~i,ioll :lilt1 xnal.11 of tllo 
ful l  Commission shoultl be affirmed. 

Alffirmcd. 

MRS. I) r. (HERJIIE) STOi'KTOS ET A I .  r A'YLAKTIC FIRI: 
INSURBKCE COMPANY. 

(Filrtl 19 September, 1034.) 

1. Insurancc P +Evidence of agent's knowledge of prior encumbrmre 
at time policy was issued held compctent unilcr plea of waiver. 

Ihidei~ce that  insurer's agent knew a t  the time of the issuance of a 
fire insurance policy that the lroyerty \\a? subject to a piior encum- 
brance is competent in ail action on t l ~ c  policy in nl~icl l  plaintiff's glen 
that in5urer waived thc provikions of the policy rclntinq to encuml~rances 

2. Same- 
Under t11c rvidei l t~~ in this w s r  t l ~ t ~  riqllt of the mortgnqce to rcc'orc'r 

under his sepnratr contract of insurance contained in the standard inort- 
gagec c l a u v  in the policy of fire insurance in suit should have been sub- 
mitted to thr  jury, ant1 thc granting of insurer's motion as of nonsuit n as  
error. 

3. Insurance X c-Rights of mortgagc,e named in standard mortgagee 
clause of fire insurance. 

A standard moltgagre clnuw in a l~olicy of fire insurance creates n 
wparate contract between thc mortengee and the insurer to the extent. a t  
least, of not being invalidated. pro tclnto or otherwise, by any act or omis- 
s io i~  on the part of the onner or mortqagor \I hich is unknonn to the nlurt- 
gagce, n l ~ e t h e r  done prior or d)st.qucnt to the issuance of th t~  policy 

4. Same- 
The fact that  a mortgagee named in a standard mortgagee clause in a 

policy of fire insurance hypothecates the mortgage note and policy a s  
collateral security for his note does not i i ~ s o  facto rmder the standard 
mortgagee clause void as  to his interest. 
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APPEAL by plaintiffs from J l c E l r o y ,  J., at  April  Term, 1934, of 
MACON. 

Civil action to recover for loss by fire under a policy of insurance 
issued by the defendant. 

Tlie facts are these : 
1. On 20 June,  1932, the defendant issued to Mrs. D. C. (Hermie) 

Stockton fire insurance policy in amount $1,350, on two-story, frame 
building, occupied by tenant as  a dwelling-house, with loss payable, 
under Kew York Standard Mortgagee Clause, to D. C. Stockton, husband 
of insured, as his interest may appear under a $1,000 deed of trust on 
said property. 

2. Pr ior  to the issuance of the policy in suit, D. C. Stockton had 
pledged his notc and deed of trust to  H. Arthur Osboime Company, 
A. B. Slagle, and J. W. Hastings as collateral security. 

3. Tho Federal Land Bank of Columbia held a first and prior mort- 
gage on said property (executed by plaiiitiff's predecessor i n  title), and 
liad also insured the same for its benefit, at the time of the issuance of 
the policy ill suit. 

4. The plaintiffs offered to show, under their plea of wrtiver, that the 
defeiidant's agent had full knowledge of this prior encurr brance before 
issuing the policy in suit. Evidence excluded, and plaintiffs except. 

5 .  Foreclosure proceedings were instituted by the Federal Land Bank 
oil 22 June,  1932. 

6. Tlie dnclling covered by the policy in suit was totall;! destroyed by 
fire 1 2  ,January, 1933. 

From a judgment of nonsuit entered a t  the close of all the evidence 
the plaintiffs appeal, assigning errors. 

Gcorge B. Pat ion ,  Jones R. Jones, R. D. S i sk ,  and J .  H .  S tock ton  for 
p la in t i f s ,  i n f e w e n o r s .  

J .  111. B r o u g h f o n  and A. Ha71 Johns ton  for defendant .  

STACY, C. J. Cnder their plea of waiver i t  was competent for  the 
plaintifis to show that  dcfendant's agent had full k n ~ ~ v l e d g e  of the 
encumbrance held by the Federal Land Bank a t  the time of the issuance 
of tlie policy in suit. I Iouck a. I n s .  Co., 198 S. C., 303, 151 S.  E., 628; 
A l d ~ i d g c  v. I n s .  Co., 194 N. C., 683, 140 S. E., 706; Johnson a. I n s .  Co., 
172 K. C., 142, 90 S. E., 124. 

The correctncss of tlie judgment as it affects the owner, Urs. Stockton, 
was conccdcd on the argument. B a n k  v. I n s .  Co., 187 IT. C., 97, 121 
S. E., 37. But  tlie case of D. C. Stockton, n-ho claims under a separate 
contract of insurance, tlie Standard Mortgagee Clause, would seem to  be 
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oiic f o r  tlic j111.y. Ra~lh 1 ) .  Ins. C'o., 5up1u; Xahler v. Ins. Co., 203 
S. C., 602, 172 S .  E., 204. 

I t  is  the  generally :rcreptetl positioii tha t  t h e  N e w  Y o r k  S tan i1 :d  
Xortgagecl ( ' lause, engrafted on a. policy of fire insurance, operates as  a 
tlistinct a i ~ t l  i l~t l t~l)endeut  contract of insurance f o r  t h e  separate  benefit 
of the ~nor tgagec ,  as  his  interest m a y  apllear, to the extent, a t  h a s t ,  of 
11ot btling in\  nlitlatctl, pro tunto or otlwrnise, by a n y  act o r  omission 011 

tlic p a r t  of the omler  o r  mortgagor, u ~ i k n o w n  t o  t h e  mortgagee; a n d  
nccortliiigly. :I, ,iuc.l~, i t  affords protectioii agailist previous as  well a i  
subsequent a r t -  of t h r  ussurctl. B e n n ~ f t  1 % .  Im.  Co., 198 K. (I., 174, 
1 5 1  S. E., !)5, 72 A\. L. R., 3 7 3 ;  Bank I , .  BanX, 197 N. C.,  68, 147 
S. E., 691. 

The-fact  that,  pr ior  t o  the issuancc of the  policy i n  suit,  the mortgagee 
h a d  hypothecated his note  a n d  mortgage as  collateral sccurity did not 
ipso facfo render the  S t a n d a r d  Mortgagee Clause void as  to his i~ittlrcst.  
T h e r e  is  liotliilig ill the separate  contract of insurance to  tli i i  effect. 

Reversed. 

THOJIAS T. TVI( 'I-IE v. N E W  PORK LIFE I N S U R A S C E  CBhIPATiP ET AL. 

(Filed 19 September, 1031.) 

Insurance R c-Findings held not to support jud-ment for insured in 
action on disability clause, and case is remanded for further find- 
ings. 

Where. in an action by insured to recover an annual premium paid 
under p r o t ~ s t  upon the ground that payment of tlie premium was waived 
nncler the disability clause of the policy, the parties agree that the court 
should find the facts, and the court finds that insured was disabled within 
the terms of the policy, and enters judgnient for illsured, but it  does ]lot 
u p ~ c a r  from tlie tindings when insurer rweircvl tluc proof of such tlis- 
~ l ~ i l i t y ,  or that such tlisability had then csistad for not 1e.s than sixty 
(lays a s  required by the policy, the findings do not support the juclpmcnt, 
and thc case will he rrmaridcd for further 1)roceedinys. 

_IP~JE.LL by tlefcildant froni Pie-s, J., a t  J u l y  Term,  1934, of H ~ ~ n o o u .  
Civil action t o  recover 1934 annua l  premium on insurance policy 1):litl 

under  protest. 
T h e  facts  a r e  these: 
1 .  O n  26 February ,  1919, t h e  defendant  issued to the plaintiff a policy 

of insurance containing, among other  things, the following prorisiorls : 

"Whenever the  company receives due proof, before default i n  the pay-  
ment of premium, tha t  the  iiisured, before tlie anniversary of the  polic*y 
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on which the insured's age a t  nearest birthday is 60 years and subsc- 
quent to the delivery hereof, has become wholly disabled Ey bodily injury 
or disease so that he is and will be presumably thereby permanently and 
continuously prevented from engaging in any occupation whatsoever for 
remuneration or profit, and that  such disability has then existed for not 
less than sixty days . . . 

"(1) Waiver of Premium. Commencing with the anniversary of the 
policy next succeeding the receipt of such proof, the company will on 
each a n n i r e r ~ a r y  waive payment of the prrmium for the, ci~auing insur- 
ance year," etc. 

2. The annual premiu~ns on said policy have been duly p i d  up  to 
and including the premium of $76.60 due 26 February, 1931, which was 
paid under protest, because at that  time, i t  is alleged, tllr plaintiff TWS 

('less than sixty years of age and has become wholly dis:lblcd by disease 
so that he is ]row and will hc presumably thrrehy l)crn~ancntly nntl con- 
tinuously prevrntctl from enkaging in any occupation n-hatsoever for 
remuneration or profit, and such disability has existed for more than 
sixty days prior to the commencement of this action, which was insti- 
tuted 19 A ~ r i l .  1934." 

A ,  

3. 011 appeal to the Superior Court, n jury trial was waived n n t l  the. 
court found the facts as alleged by the plaintiff. 

From a judgment for the plaintiff the defendant appealh. nssjgnilig 
errors. 

T h o m a s  [I'roy W y c h e  in ~ r o ~ r i a  persona. 
Johnson, Rol l ins  &? Uzzell for defendant. 

STACY, C. J. The  deniurrer to the evidciice was prc l~er lp  overruled 
on authority of the first Mitchell case, 205 K. (2.) 721, 173 S. E., 497. 
But the facts found by the court are insufficient to support tlw jutlg- 
ment, ill that it is not made to appear when the defendant received due 
proof of plaintiff's disability, and that  such disability had then existed 
for not less than sixty days, as provided by the policy. HundZey 7%. Ins. 
Co., 205 N. C., 780, 172 S. E., 361; R h y n e  u. Ins. Co., 199 N. C., 419, 
161 S. E., 749; Guy v. Casualty Co., 151 ru'. C., 463, 66 S. E., 437. 
Helice, the cause will be remanded for further proceedings as to justice 
appertains and as the rights of the parties may requirc 

Error  and remanded. 
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STATE O F  NORTH CAROLINA V. RAVENSFORD LUMBER 
COMPANY ET AL. 

(Filed 19 September, 1934.) 

1. Appeal and Error E a- 
The pleadings are a necessary part oJ the record proper upon appeal, 

and where the pleadings are omitted from the record, the appeal must be 
dismiwcd Rule of Practice S o .  19, sec. 1. 

2. Appeal and Error E g- 
The Suprclme Court car1 judicinlly know only what properly appears on 

the record. 
SCHESCI;, J . ,  tool< 110 l n r t  ill the corisicleration or decision of this case. 

A \ ~ ~ ~ ~ ~ r ,  by r~~s])o~idel l t ,  Ravensford Lumber Con~pany,  from Schrnck, 
J. .  at Mnv Term, 1934. of B ~ - s c o v n v .  

Special l~ioc.cwiling, institutid under autliority of chapter 48, Public* 
L a w  1997. to  vontlernn lands for park and recreational purposes in the 
Great Smoliy Mountains of Xortll Carolina. 

I t  appears from the record that the jury of ~ i e w  made its award, 
from nliicli tho respondents appc:rlcd to  the Superior Court, vllcre thc 
is,uc of damage. n a s  tried dc nova before a jury. 

( 'mtain :illvgetl items of expenses, including taxes and insurance pre- 
iiliums, pxitl b rcspoldent pendenfe l l t e ,  n e r e  not allowed as elements 
of damage, the court being of opinion that  their r e c o ~ c r a b i l i t ~  could not 
arisc until after  filial judgment and "after the conimiisioilers have dctw- 
rliined n h e t l ~ e r  tliiy elect to acquircx the title." Objectio~i;  cxccpt~on. 

.Judgnmit on tlie T d i e t  n as entered a t  the November Special Terln, 
1933, from wliicl~ an  appeal \bas 11otec1, but not prosecuted, and thil wme 
nas  canceled 1 ) ~  papment 30 L\pril. 1034. 

r.3 
I l lcrc~nftc~~. u l )o~i  motion in the vause, it  na5  detcrnii~lc,tl that  respo~id- 

cnt is l~rwluded from claiiiiiiig, by n a y  of expenses incurred, taxes >in([ 
insurance premiunis paid pendente lite, as  damages for the lands con- 
demned in this proceeding. From this ruling the respondent app%.al,, 
assigning errors. 

Il'inborne LC. I'TOC~OT and Johnston LC. Homer  for petitioner. 
Jones & 1Va1-d a n d  Johnson, ILollins & LTzze71 for respondentn. 

STACY, @. J .  I t  may well be doubted whether any valid exceptire 
:~ssigmncl~t of crror has been made to appear, but as  the pleadings on 
which the case was tried have been omitted from the record, the appeal 
must be dismissed in accordance with the uniform practice in  such cases. 
Payne v. Brozrn, 20.5 N .  C., 785, 172 S.  E., 348; Parks v. Sengraves, 



203 S. C., 617, 166 S. E., 747;  Alr i~zaf~.ong 2,. Se i , c i t e  Sto ~ s ,  203 1-. C., 
"31, 165  S. E., 680;  E v c r e f t  c. F a i r  .lssociation, 202 N. C., 808, 162 
S. E., 896;  P m i f t  v. TT700t?, 199 N. C., 788, 156 S. E., 126. F a i l u r e  t o  
send u p  necessary par t s  of the record proper  has  uniformly resulted i n  
clismissal of the appeal.  Riggun ?. Jlcr,i.ison, 203 S. ('., 101. 165 P. E., 
358;  TIJaters z.. Tl'afe?as, 190 S. C., 667, 12.5 S. E., 364. 

I t  is provided by R u l e  10, scc. 1 ,  of t h e  Rules of Pract ice.  t!lat "the 
l)lcatlings on n l i i r l ~  the  case is tricd, t h e  issues, and  tlic jutlgrucnt ap-  
1)e:rlcd from s1i:rll bc a par t  of thc t r a i ~ s c r i p t  ill all  case. " T h e  plcad- 
i11gs a r e  c>sae~~t ia l  ill order tha t  n.c niay ljc : ~ d ~ i s c d  a,  to the na ture  of 
the  action o r  prococding. 1T'alws is. I i ' n t ~ i b ,  \ i ~ p r u .  WP can juciicinlly 
lrriow only n l l a t  properly appears  on the  rccord. C' l~essc~ l r  1 % .  13rc??l,.. 190 
N. C., 187. 120 S. E., 1 0 3 ;  IS. 1 . .  TT7hcclcr, 18.5 S. C., 670. I117 S. E.. 4L3; 
TT'alfon v. -IIcKcsson, 101 K\'. C., 42S, 7 S. E., 566. 

Alppeal  tli*mis~ed. 

SCIIE.SCK, J.,  took 110 p a r t  i n  the c o l ~ s i t i c r a t i o ~ ~  or c lec i~ io l~  of th i s  cascl. 

A. R. CAHOOK, J. S. MANX AND HESRT JOKES r .  THE BOARD OF COhi- 
MISSIOKERS O F  HYDE COUNTY ASD THE BOARD O F  EDCCATIOR' 
O F  HTDE COUNTY. 

(Filed 19 September, 1934.) 

1 .  Appeal and Error J f- 
While the Supreme Court on appeal in in junc t i~~e  proceedings may 

review questions of fact a s  well a s  of law, there is a  resumption that  
the proceedings in the lower court are  correct, and appellant must show 
error. 

2. Appeal and Error A e- 
Where i t  appears upon appeal in proceedings to enjoin the borrowing 

of money by the board of commissioners of a county, that the money has 
already been borrowed, the question sought to be pr'sented becomes 
academic. 

CIVIL ACTIOS, before D e v i n ,  J., a t  J u n e  T e r i i ~ ,  1934, of HTUE. 
T h i s  action was brought by  t h e  plaintiffs to restrain the  defeiiclants 

f r o m  borrowing the  sum of $15,000 f r o m  the  S t a t e  L i te ra ry  F u n d  f o r  t h e  
purpose of enlarging a school building. T h e  plaintiffs asserted t h a t  the  
public debt of I I y d e  County f o r  school purposes exceeded eight per  cent 
of t h e  total  valuation of property i n  the  county, and  as  a result the  
defendants werc without power t o  borrow money. 



B ~ o c , m ~ ,  J .  "I t  is nc.11 wttleci that  ill ail 'rction of this lii~lcl tliii 
Court r:ui r c ~ i c u  tlw el itlci~c~e am1 tleterinine questioils of fact as well 
:is of l av ,  but tlierc is a l)rcauinplion tliat the proceedings in  the court 
below are correct, ant1 the  apl)ellant lllust h o w  error." Purker ?? .  Deb- 
n a m ,  195 S. C., 56, 111 S. X., i3. i :  ( ' t r a i l c  1 % .  Il'icr~adgill, 203 N. C., 441, 
166 S. E., 313; Shc//!j 2 , .  G'rai~rqer,  204 S. C., -188, 168 8. E., 736. 

Thcre n a s  c \ i d e ~ i ~ e  to support tllc findings of fact made by the tr ial  
judge. Moreo~e r ,  lt lias bee11 made to appcar to the  court that $10,000 
of the sum in\  olx etl iii the procertlil~g lias already heen borron ~d a ~ i d  
used by the couiity for the purpose indicated. Consequently, tlw ques- 
tion prewited is academic. Jloore  I . .  X o n u n ~ c n t  ( lo.,  166 S. C., 211. 
S1 S. E., 170;  Iiousstccu c. H u l i i s ,  101 S. C., 12. 

Affirmed. 
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I7IRGINIA-CAROLINA JOIh'T STOCK LAND BANI< OE' KORFOI,I< Y. 
BOARD OF COUNTY COMMISSIONERS O F  PASQUOTANK COUXTT 
ET AL. 

(Filed 19 September, 1934.) 

Taxation 0 c-Where value of bank stock for taxation has not been do- 
termined according to statute, commissioners may be restrained from 
listing such stock for taxation. 

Where, in a suit by a bank against a board of commissioners of a county 
to restrain the board from listing shares of stock of plaintiff bank for 
taxation, i t  appears that the method for determining the value of the 
bank stock for taxation, prescribed by sec. 600, ch. 204, Public Laws of 
1933, has not been followed, judgment continuing the temporary restrain- 
ing order to the hearing will be aErmed. 

A w c a ~  by defeiidants f rom Devin ,  J., a t  Chambers, Elizabeth C!ity, 
5 May, 1934. F rom PASQ~OTAKIC. 

Civil action to restrain the defendants from attempting to list for 
taxation for the years 1924 to 1933, inclusive, shares of stock in  plaintiff 
bank, the same ncver having been listed nor the value thereof deter- 
mined by the State Board of Assessment, as provided by the several 
Machinery Acts. 

From an  order continuing the injunction to the hearing the defend- 
ants appeal, assigning errors. 

ll'orth d l i o r n e r  f o ~  plaintiff. 
J o h n  B. Xc i l Iu l lan  and J o h n  11. I Inl l  for c-lefe~ldanfs. 

STACY, C. J. The liability to taxation of shares of si,ock in  plaintiff 
bank was not decided in tlic Court below, nor is the qujstion before us 
for decision. 

The appeal presents a question of procedural lam only. I t  is conceded 
that in the instant case the method prescribed by section 600, chapter 
204, Public Laws 1033, for determining the value of bank stock for 
taxation, has not been follo~i-ed. Rock ingham c. I i o x l ,  Comr.,  204 
X. C., 618, 169 S. E. .  191; Jlfg. Co. c. Comrs.  of P e ~ d e r ,  196 N. C., 
744, 147 S. E., 284. The  injunction, therefore, was properly continued 
to  the hearing. 

The  cases cited and relied upon by defendants are di:tinguishable, in 
that they (leal wit11 species of property other than shares of stock ill 
banks, banlcing associations, and trust companies, segregated for special 
consideration or administration under the Nachinery ,Id. 

Affirmed. 
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WILMA E. BERRELL T. METROPOLITAN LIFE INSURANCE COMPANY. 

(Filed 19 September, 1934.) 

Trial D b: Insurance P d-Evidence on issue of payment of premium held 
conflicting, and directed verdict in insurer's favor  was error. 

Where the right of plaintiff to recover upon a policy of life insurance 
in which she is named beneficiary is made to depend solely upon whether 
a premium thereon had been paid, and plaintiff introduces insurer's 
receipt therefor, but insurer introduces evidence that  the insured's check 
given in pajrmmt was worthless and was returned to insured upon his 
written aclinon-ledgment that the receipt had been lost, and plaintiff testi- 
fies that the purported signature of insured to the acknowledgment was 
not genuinc : Held,  the evidence as  to papnrnt  was conflicting and raised 
nn issue for the jury, and the direction of a verdict in insurer's favor 
was error. 

_IPPEAL by plaintiff fro111 L ) e ~ i n ,  J., a t  M a y  Term, 1934, of C'LK- 
lUTL'CI<. 

Civil ac2tloii to  recover on a $2,000 policy of life insurance. 
L 7 p l i  the l i rar ing the is.wance of t l ~ r  policy ill sui t  upoil tlirl l i fe  of 

plaiiitiff's Iiusbaiid, she beiiig iiainetl a s  beneficiary therein, the paynicilt 
of thc first srmiaiinunl l m m i u n ~  oil 26 A ~ ~ r i l ,  1936, and  the death of tlie 
iriiuretl 011 .i E'cl)rui~ry, 19K3, n e r e  all  admitted. Thereupon, the plaiii- 
tiff offered in  c ~ ~ i t l c ~ n c ~ c  :ti1 official receipt f o r  the semianiiual premium 
clue 26 Octobc,r, 1032, found  by her a f te r  her  husband's death, and  
r ~ ' h t ~ ( I .  Tlitk g ~ i ~ i ~ i t i ( ~ ~ i (  3 ,  of tlie signature on this  receipt was not quca- 
tioiied. 

1 1 1  ansver ,  the tlefei~cln~it offcrctl e~i t lc i icc tending to show tha t  the  
wll~iariiiual receipt of 26 October, 1932, n as issued upon  tendel* of a 
check nliich proxed to be nortliless; tha t  said check n a s  re tu rnrd  to  the 
assured IS J a n u a r y ,  1933, upoii n r i t t c i ~  acknowledgment by h i m  tliat 
the official sen~ian l iua l  receipt of 26 0ctobc.r. 1932, h a d  been lost. 

111 rebuttal,  the  pl;ri~ltiff teqtified tha t  the purported s ignature of her  
I J U J ~ : I I I ~  t o  salt1 achnowletlgilient n a s  riot gei~uiiie.  

Tllc court  directed a ~ c r d i c t  f o r  t h e  defendant, and  f r o m  the  jutigmelit 
ciiteretl tliereon the  plaintiff appeals,  :~ssigniilg errors. 

6'. R. Xorr is  and J o h n  11. Hall for pla ln f i f i ' .  
Worth CE Homer for defendanf .  

STACY, C .  J. T h e  plaintiff made  out a pr i ina facie case. Tlie t k -  

fendant offered widcnce  tending to show that  t h e  policy in suit lapsed 
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f o r  nonpayment  of semiannual  p remium due 26 Octoter ,  1932. T h e  
credibility of defendant 's defense was challenged by  plaintiff's denial  
of assured's s ignature to  the wri t ten acknowledgment. T h i s  madc i t  a 
case for the jury. 

There  was e r ror  i n  directing the  verdict. 
N e w  trial.  

WHITING hIASUFACTURING COMPANY v. CAROLINA. ALUMIPr'UJf 
COMPANY. 

(Filed 19 September, 1934.) 

1. Emjnent Domain B b-Defcndant hydroelectric company held to have 
power of eminent domain to acquirc lands for gen1:ration of elec- 
tricity. 

Where a corporation is  authorized by its charter to generate and sell 
electricity, build dams and liydroelectric plants necessary to the genera- 
tion of such hydroelectric power, and is therein given power of eminent 
domain to acquire tlie necessary rights of way and lands for its dams uncl 
the ponding of water if i t  could not agree with the owncrs of such lands 
upon a purchase price, and in pursuance of its charter powers such corpo- 
ration builds hydroelectric plants and generates and sells electricity to 
mnnicil~alities and individuals as  ~vell a s  electric poner i o private manu- 
facturing plants, sucli corporation is a public-service corl)oration and has 
the power of eminent domain, X. C. Code, 1703, 1706, znd i t  cannot be 
successfully contended that its taking of lands for ponding water necea- 
sary for one of its dams is a taking of private lands for a private use, 
N. C. Constitution, Art. I, see. 17, Federal Constitution, 14th Amendment, 
see. 1, iior docs the fact that  sucli public-service corporation also engages 
in 1)rivate enterprises not coniwcted \\it11 its public sorvice alter this 
result. 

2. Eminent Domain D a-Defendant held estopped to complain that reg- 
ular condcnmation proceedings were not had by plaintiff. 

IVhere a poner company has the right of condemning lands by a cer- 
tain method l~rescribed by statute and its charter, but title to certain 
land covered by its ponded va te r  is in dispute between it and one claim- 
ing title, and such land is covcred by its ponded water for a number of 
years and claimant repeatedly refuses to sell until ot1it.r unrelated dis- 
putes between i t  and the power company are settled, and in an action 
in ejectment by the power company in nhich i t  prays t111t if i t  be deter- 
mined that defendant is the owner of the land, permanent damages be 
assessed and i t  be given title to the property, the defendant fails to 
demnnd that  the land be regularly condemned, but demaids damages for 
trespass, and acquiesces in a jury trial, the defendant is ?stopped to com- 
plain that plaintiff did not pursue tlie methocl of condemr~ation prescribed 
by statute and its charter. 
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3. Eminent Domain C -Mensure and amount of damages for taking of 
lands under the power of eminent domain. 

Where an electric power company, under the power of eminent domain, 
has erected a permanent dam that has ponded water back upon the lands 
of a private owner, the measure of damages recoverable by the owner 
is the fair market value of the land so taken at the time of the taking, 
in arriving a t  which the jury may consider the value of the land in con- 
nection with all the uses to which it could have been remonably put, and 
not exclusively its value for the purpose for which it was used by the 
owner a t  the time of the taking, it being the object of the law to fully 
compensate the owner for his lands, and the charge of the trial court to 
the jury on the issue of damages in this case is held to be ~ ~ i t h o u t  error. 

APPEAL by plaintiff from McElroy, J., and a jury, a t  Xarch  Term, 
1934, of GRAHAM. No error. 

This is  an  action of ejectment, brought by plaintiff, a corporation, 
against defendant, a corporation, to recover po>session of ahout one 
acre of land in Graham County, North Carolina, on Snovbirtl T t i~e r ,  
i n  the shape of a triangle. The plaintiff alleged that ~t n a s  the onner 
of the land and defendant is in the wrongful possession of same,. The  
defendant denied that  plaintiff mas the owner and set up as a defcnse 
certain statutes of limitation. The defendant, as a further defcnse, set 
u p  the following : " ( I )  The defendant, the Carolina Aluniiiium ( ' o m  
pany (formerly the Tallassce Power Company), is a corporation. c+reatetl 
by the act of the General Assembly of Sort11 Carolina, chaptcr 122 of 
Private Acts of 190.5, and duly organized thereumler ; that anlo~ig other 
rights, poncrs, and prilileges conferred by wid  act of tllc Lcg~slature 
this defendant n a s  given the right to onn, construct and t le~elop xiid 
operate dams and water powers, with all the rights and prlrilegcs inci- 
dent thcrCto, including the right of eminent domain for contlelnning 
land for the ponding of water and other purposes, which c l~ar ter  or act 
of the Legislature is  referred to as fully as if written llcrein, and asked 
to be made a part  of this ansner.  ( 2 )  This dcfentlalit says that it is 
informed and believes that  i n  the eveut the plaintiff establishes a supe- 
rior title to that  portion of the lands described in the complaint, nhicll 
is  claimed by the defendant, or  if i t  establishes damages thereto, that  i t  
has the right to have said land condemned in this action, and permanent 
damages assessed hy the jury in  this action for the value of that portion 
of the property which is claimed by the defendant if the plaintifi estab- 
lishes superior title thereto; and this defendant here elects that  should 
plaintiff establish its right to the portion of the land claimed by the 
defendant, that permanent damages be assessed therefor. 

'(Wlwrefose, having fully answered, defendant prays that  the action 
be dismissed and that i t  go without day and recover its cost; or, in the 
event that plaintiff establishes superior title to the portion of the land 
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described in  the complaint, claimed by the defendant, t h ~ t  the same be 
condemned and permanent damages assessed therefor i n  this action." 

The  defendant also, in a supplemental answer, set u p  a contract LC- 
tween the two corporations (Tallassee Power Company, predecessor 
i n  title), in which certain things were to be done by each corporation, 
and that  i n  the contract it had a right t o  purchase the land a t  $10.00 an 
acre. The  plaintiff made reply denying the material allegations of the 
defense of defendant corporation, and set u p  the following : "That i t  is 
advised, informed, and believes that  the defendant was not at the time of 
the trespass and is  not now a public-service corporation, and had not 
then nor has i t  yet complied with o r  brought itself within the require- 
ments and provisions of the Constitution, and the laws of North Caro- 
lina made in pursuance tliereof, to justify and invest i n  it the right and 
power of eminent domain; that  the defendant is, in reality, and was a t  
the time of the trespass, existing, acting; and doing business only a s  
auxiliary corporation of the Aluminum Company of Aml:rica, which is  
a corporation of some foreign state, and wholly concerned and employed 
in  strictly private business and enterprise and not pub1 c service, and 
plaintiff says to allow the defendant to take plaintiff's property under 
the guise of a public-service corporation, as i t  seeks to do, would be 
takiug private property for a private use and without due process of law, 
in  contravention and against the provisions of section 1 of the 14th 
Amendment of the Constitution of the  United States of' America a i d  
Article I, section 17, of the Constitution of the State of Kor th  Carolina, 
and thc laws thereof." 

Tlic plaintiff, also i n  reply to  defendant's supplemental answer, bays 
that the contract referred to of 5 Oetobcr, 1017, e x p i r d  and became 
inoperative after 1 Nay,  1020. Thc plaintiff further says: "Ho~vever, 
if the court should hold that  the defendant is  entitled to have plaintiff's 
land condemned and permanent damages assessed, which right this 
plaintiff denies, thcn this plaintiff would show the court further and 
asks leave to amend its complaint by supplelnenting and adding thcreto 
the following paragraph, to wit : 

"That thc plaintiff's lands described in the complaint is situated on 
:riid cowrs and embraces a large scope of Cig  Snowbird River, which 
r iwr ,  on accouiit of its geographic location, i ts  large volunie of writer, 
rapid and average flow, and other attendant facilities, made i t  favorably 
adaptable and hiphly suitable and valuable for potential water power, 
u i~d  plailitiff's said land \\.as, in addition to the other valuable and 
adaptable usc, of great and high value as a water :?owel- proposi- 
tion, etc. 

"The defendant, well kliowing the location, boundnr,y, and title of 
plaintifl's land before and a t  the time it completed its lake and appro- 
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priated the same, made no effort whatever to purchase said land from 
the plaintiff, or  to procure its consent for i ts  use, and that  if the defend- 
ant  contends that  i t  had the right of power of eminent domain a t  that  
time, plaintiff alleges and shows to the court that  it  made no attempt or 
effort whatever to exercise such right as prescribed by the laws of the 
State of h'orth Carolina, but that it, without the knowledge or consent 
of plaintiff, chose to confiscate or take the same without purchase or due 
prOCe~s of law." 

After setting forth other matters, the plaintiff made the following 
prayer:  "Wherefore, plaintiff prays judgment of the court againqt thc 
defendant: (1) For  relicf of ejectlnent of defendant from its laud as 
demanded in the complaint. (2 )  Fo r  $750.00 for amount clue by de- 
fendant for rental value of said land. ( 3 )  I f  the court should hold that  
defendant has the right to condemn and appropriate the plaintiff'$ land, 
then plaintiff demands judgmeiit for : ( a )  $4,000 pernlallcnt t1:nnages; 
(b) $500.00 as punitire damages; ( c )  for thc c20sts of this action arid 
such other a i d  further relief and rcrncdies in the 1)rcillivs as to thc 
court may srem just and proper." 

The tlcfcntlant, in reply, among other things, says:  "Tliat the wit1 
nlaintiff, as this defendant is  advised and helieres. has sold :111,1 (-on- 
\eyed to the Champion Fibre Company, under decd tlntetl 19  I)eccwber, 
1926, and recorded in the office of tlie register of tlecds of G r a l ~ a n ~  
County, h'orth Carolina, in Book 36, page I,  all of the cvclusivc rights, 
privileges, and easements conveyctl to it under m i d  rontr:~ct I)P~JT(YX 
it and tlie defendant, thereby creating a continual or p e r p ~ t u a l  r ~ g h t  
or easement to it or its grantees, to the use of said n atcr i l l  said re.er- 
voir for trai~yjortat ion purposes." 

The  defendant makes the follouing prayer:  '(Wherefore t l ~ c  ilufcnd- 
ant prays judgment: (1) That  the court order specific p e r f o r t ~ ~ a ~ ~ c e  by 
tlie plaintiff of each and every of the terms of the contract of 5 October, 
1917, providing for the conveyance of any lands owned by the plaintiff 
x l ~ i c h  have iiot heretofore beeii conTeyed to the defeiidnlit at thr  price 
of $10.00 all acre, be complied with. (2 )  That  the court decree that  
the plainti8 is estopped by its contract and by its acts and coriduct from 
demanding from the defendant a greater sum than $10.00 pcr acre for 
any lands on ned by it that may be overfloned by tlie n aters impounded 
by the Melton or Santcctlah Dam, and that i t  bc required to exccute 
deed therefor upon the payment, or tender, to i t  of the sum of $10.00 
per acre for all such lands to which i t  held title a t  the date of tlic corn- 
mencement of this action." 

T h e  plaintiff replies to this and sets u p  a letter dated 11 Xay, 1928, 
from an  agent of defendant, requesting extension of the contract of 
5 October, 1917, which plaintiff rcfused on 18 May, 1928, contending 
the contract expired 1 May, 1920. 
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The following issues were submitted to the jury by the court below, 
and their answers thereto: "(1) I s  the plaintiff the onner of that  por- 
tion of the land described in the complaint shown on the map from 
B to 2 and from 2 to 7, 7 to 8, and from 8 back to B, n l ~ i c h  is now in  
the possession of the defendant l -1. 'Yes.' (2)  I s  the c1:fendant in the 
unlawful and wrongful possession of said land?  A. ' Y m '  ( 3 )  I f  so, 
is the plaintiff required under the terms of the contract to convey said 
land to the defcnciant at $10.00 per acre?  A. 'So.' (4)  Is  the plain- 
tiff estopped under the terms of i ts  contract and by its ac>ts and conduct 
to  charge the dcfendant more than $10.00 per acre? -1 'So.' (5)  I s  
the plaintiff, under its contract with the defendant and by its acts and 
conduct, estopped to assert its right to the possession of said land?  A. 
'So.' (6)  T h a t  permanent damages, if any, is the plai itiff entitled to  
recorer of tllc dcfendant for the lands in q u ~ s t i o n ?  Ll.  '$350.00.' " 

The court below rendered judgment in accordance nit11 the rerdict 
and in  the judginent is the following: " I t  is  thereupon considered, 
ordered, adjudged, and decreed by tlie court that  the defendant, Carolina 
Aluminum Company, upon the payment into court of the sum of 
$350.00, together with the costs of this action, be and i t  I S  hereby vested 
v i th  a permanent easement, with the right of possession for the purpose 
of flootli~ig that  part  of plaintiff's land sho~vn on the couri map and lying 
within the lines indicated: Beginning a t  the letter 13 and running 
thence to the figure 2 ;  thence from figure 2 to figure 7 ;  thence from 
figure 7 to figure 8 ;  thence from figure 8 to the letter B, the point of 
beginning, so lo ig  as the said tlefeiidant, Carolina M u n ~ i n u n i  Company, 
its successors or assigns, shall use said lands in connwtion v i t h  the 
clevelopment, production, and use of hydroelectric p o w r  gcrieratetl by 
its Santeetlall hydroelectric developmei~t i n  Graham County." 

The plaintiff made numerous exceptions and assignnents of error, 
and appealed to  the Supreme Court. The necessary ones and nlatcrial 
facts will be set forth in the opinion. 

2'. X. J e n k i n s  for p1aitzfij;c'. 
Sf. IT'. Black, X o o d y  ie. Jlootly, ntzd R. L. 15'7nifh LC SO,L for tlefatidani. 

CLARICSON. J. Tho charter of the Tnllassee Power. ('oinpany, whicli 
was pleaded by defendant, is set forth in  chapter 122, Pr iva te  Laws of 
1005. A11 amcnclnicnt chaileed the name to the Carolina ,lluminum " 
Conil)any. Tlic cliarter, among other prorisions, contair s the following : 
"Scc. 4. Tliat said conlpaiiy is authorized and empowered to supply to 
the public, including both indiriduals and corporatiors, whether pri- 
ra te  o r  municiual. witliin the State of Korth Carolina and rlse~vhere, 

A z 

power in the forms of electric current, hydraulic, gneuinatic, and steam 
pressure, or any of the said forms, or any other forms fcir use in d r i ~ i n g  
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machinery, and  f o r  light,  lieat and all  other uses to vlzich the  power so 
supplied can  be applied. . . . .\nd tlw corrlpnrly m a y  acquire,, mvu, 
llolrl. sell or othernise dispose of rvatrJr poner ,  n a t e r  priuileges ill the  
S t a t e  of S o r t l i  C'arolliia, and  locatc, acquire, construct, equip, main ta in  
and  operate al l  nwessary plants  f o r  geiierating and  tlerrloping by \inter.  
<team, or a n y  other  means, ancl f o r  storing, u ~ i l i g ,  t r :~nsn~i t t ing ,  di5- 
tributing, s e l l i ~ ~ g  a n d  dcreloping poncr .  inclntlir~g dams, gates, brltlges, 
sluices, t ~ u i n e l i ,  stations ancl other builtlungs. ant1 all  othcr norkc, struc- 
tures, m a c h i n e r ~  and appliailccs n l l i c l ~  m a 7  be I lecewxy to o p r n t e  said 
plants.  . . . Sec. 5 .  T o  c a r r y  on and  concluct t h e  business of gclwr- 
ating, making, t rnn~mi t t i l ig ,  fnrnis l i ing and ,ielling clcctricity fo r  tlie 
purpose of lighting, heat  and  pov er, ant1 traiisrlliscion of p o \ ~  cr, autl to 
furniqh ant1 sell, and  to colitract f o r  the  fu r~ l i s l l ing  ailtl d e  to ptrsons, 
corporations, toni ls  and cltier of clectric~ity. . . . F o r  a11 u ~ .  and  
purposes f o r  n l i i c l ~  cllectricity 1s nor\ or m a y  he Iicw af ter  used. . . . 
See. 6. A h t i ,  v l i e l l e ~  e r  a n y  Ian11 f o r  the  location of :I d a m  or tlanis. or of 
a canal  o r  c a ~ ~ a l - ,  or fo r  poncii~lg of nn te r ,  or a n y  otlicr la~ltl. or rights 
of n a y  m a y  be acquired by wit1 compally fo r  the purpose of constiucatiilg 
,illti o p c ~ a t i n g  i t >  norks,  or fo r  conduc~ting tllc business liereln autlioi- 
ized, o r  :my p a r t  of said buqiness, and  the said company cannot agree 
r ~ l t h  the o \ \ner  thereof f o r  tlie pulc~llasc of the  same, t h e  same m a y  he 
tolitlemncd ailtl t a k m  and appro1)rlated b~ w i d  company." 

'L'lw act  pro\  itl(,, lf the pon cr conipalij  cannot agree n it11 tlic on iier 
on ,I p r ~ w  for  tllc> l ~ u r c l ~ a y e  of tile l a i d  :L cer tain niethocl is \t1t fo r th  to 
( ~ o i i d ~ i i l ~  it-comni1~4oi1e1.9, ct?., appol~ i ted .  T h e  Sautectlali  tle~c,lol)- 
lnrllt roll>i.tb of R r(iilforced C O I I ( ~ ~ C ~ ~ C  (lam about 214 feet l ~ i g l ~  a ~ i t l  
1,300 feet acroqz the top ope~lillg, d o u n  to t h e  nicltll of t h e  rixer a t  111e 
hottom. T h e  lake coTers a n  a r m  of about 3,000 acres. I t  took a p l ~ r o s i -  
~ l l a t c ~ l j  t v o  Scar,. to  construct the tlarl~. T h i s  d a m  backs the n a t e r  o ~ c r  
rlic :icarc of l and  ill c o n t r o ~  rr.y on Snon  bird Rl r  cr, a tribut,lry of 
Clleoah R l ~ e r .  T h e  project n a s  c-onipleted i n  1926 arid the lantl 111 

controversy col eretl with n ntcr. T h e  capacity of tlie pl:mt is (ili,000 
horseponer. T l i ~  t e s t l m o ~ ~ y  of tltfendant 's n i tne i ies  \ \ a s  to tlic (fFwt 
that  the acre uf laird 111 19% was worth $10.00, $13.00, $30 00 autl 
$100.00 for  the acre. T h e  plaintiff"\ nitncsq, I). U. I3nr l i~ ,  n a s  to tlw 
efiert : "1 h a l e  all opililon as to  ~ t s  reasonable mnrliet vxlue ~ l l e i i  i t  
\ \ a>  covered nit11 n a t c r  i u  1926, xiid k n o ~  t h e  capabilities of thib prop- 
ert? arid the  11.12s f o r  n h i c h  l t  is  adapted, i t s  reasonable market  \ d u e  
r\ ; I >  $1.940.00 l)cr acrc. T l i i ~  l a l ~ d  n as  x aluable as  n n nter-power propo- 
sitioil a i d  ill p ~ i n g .  lily opinion I took into consideration i ts  adapta-  
bility f o r  n ater-pov er  purpose^." 

I t  n a s  i n  evidence tha t  the  dcf r r~dant ,  since t h e  project n a t  corn- 
p l f ~ c ~ l ,  lia. 1): cil wlling pox er to tlic follon ing public-sen ier~ corpora- 
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tions: Tennessee Power Company, Tennessee Electric Company, Caro- 
lina Power and Light Company, Nantahala Power Company, Knoxville 
Power Company, and Aluminum Company of America, at Alcoa. 

Par t  of the time it would be used directly at  Knoxville, and other 
times i t  would supply the area between Chattanooga, Knoxville and 
Alcoa. Served the territory all the way from Knoxville to Chattanooga. 
The Carolina Power and Light Company serves Newport, Asheville, 
Kingsport, and Knoxville. The Nantahala Power and Light Company 
serves Balsam Mountain and Murphy, and supplies the following towns : 
Franklin, Andrews, Tapoco, Robbinsville, and Marble. I t  supplies a 
large manufacturing plant in the vicinity of Sylva, but does not supply 
the town. Defendant sells about 20 per cent of the output to the Ten- 
nessee Electric Company; about 20 per cent to  the Carc~lina Power and 
Light Company; between 1 and 5 per cent to Nantahala Power and 
Light Company; from 1 to 5 per cent to Knoxville Power Company; 
and tho balance to the Bluminum Company of Americ:~ at its plant in 
Alcoa. 

The plaintiff's witness, D. B. Burns, further testifid, in par t :  "I 
don't know how many acres of land was sold to Tallascree Power Com- 
pany, now Carolina lZluminum Company, in the Santcsetlah reservoir; 
I would guess around 50 acres. They took a deed. The land is now 
covered by water. We sold it at  ten dollars an acre unller the terms of 
the contract. . . . I assumed when we sold it they were to cover it 
with water. I t  was so stated in  the contract." 

J. E. S. Thorpe testified for defendant, in par t :  "I had a conversation 
with D. B. Burns in regard to the purchase of this acre of land. I t  was 
in 1930, after I moved to Bryson City." 'CSTitness was asked the ques- 
tion : "What was the conrersation about this acre?" Witness answered: 
('I asked Mr. Burns why he was making so muell to do with this small 
area in the Santeetlah basin, and he said he agreed," . . . "He said 
it did look trivial to him, too. I said, why don't you sell it to the com- 
pany at a fair price. You know what land sells for in that section. 
He  said, no, I won't sell it until we reach an agreement for all the Ten- 
nessee River with your company, that is, Kantahala E'owcr and Light 
Company, and says, I am holding it over your head. I said that I 
thought this was an unethical position to maintain, and that I thought 
I could arrange an agreement. He said not only your company lands, 
but over on the Tennessee River. H e  placed it beyond the pale of 
anything." 

The first question: Was defendant a public-service corporation and 
serving the public, and did the defendant hare the right of eminent 
domain? We think so. The charter gave it all rights, privileges, and 
powers of a public-service corporation. The evidence .Gas to the effect 
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tliat it  n a s  carrying out the purposes of its charter and generating and 
selliiig electricity. This power of c~tiiinent domain to such a corpora- 
tion has long been the public poliry of the State. S. C. Code, 1931 
(Michie), sec. 1705, is as follows: "For the purposes of this chapter, 
unless the context clearly ilidicates the contrary, the word 'corporation' 
includes the bodies politic and natural persons, cuun~eratcd in the fol- 
lowing section, which possess thc powcr of elnil~ent domain." 

Sectioli I f 0 6  : "The riglit of erniilel~t domain may, under the provi- 
sions of this chapter, be exercised for the purpose of constructing their 
roads, canals, lines of wires, or other works, which are autliorized by 
law autl wliicll involve a public use or benefit, by the bodies politic, 
corporation, or persons following: (1 )  Railroads, street railroads, plank 
road, tramroad, turnpike, canal, telegraph, tel(~plione, electric poner or 
lighting, public water supply, flume or incorporated bridge companies. 
(2 )  Municipalities operati~ig water systems and sewer systems and all 
water companies, operating under charter from the State or lice~ise from 
municipalities, which may maintain public watcr supplit~s, for tlie pur- 
pose of acquiring arid maintaining such supplies. ( 3 )  Persons operat- 
ing or desiring to operate electric light plants, for  the purpose of cow 
itructilig and crccting ~vi res  or other necessary tliiiigs," etc. 

111 Land Co. c .  Traction C'o., 162 S. C., 314 (312))  i t  is said:  '(The 
plaintiff contends that  the Piedmont Traction Company canllot exercise 
tllc power of emincirt domain bccauv under its charter it is authorized 
to engage ill p r i ~ a t e  business in addition to its authority to operate a 
street railway, n l~ ic l i  is a quasi-puhlic business. We think the law is 
cle:~rly stated thus in 15 Cyc., 579 : 'But the fact that  the charter powers 
of the corporation, to which the p o m r  of eminent domain has been dele- 
gated, emhrace both private purposes and public uses does not deprivc 
it of thr  right of eminent domain in the promotion of the public uses.' 
Thc traction company has the power of eminent domain, not only bp 
virtue of i ts  charter, but by Revisal, sccs. 1138 and 2575; Sfrecf R. I?. 
Contpany c. R. R., 1.22 N. C., 423." 

Plaintiff in its brief states the lax- thus :  ('The law of the land. ill this 
relati011 hcre, i.; that private property cannot be taken for privatt. use, 
11 it11 or without compensation, without the consent of the owner, a i~ t l  
call lierer be take11 undw the power of emilient domain, except for pub- 
lic use and up011 payment of just compelisation." 

The  relation here i s  not private use, but defendant is a public-service 
corporation, serving the public. See chapter 32, Electric, Telegrapl~, 
and Power Companies. Also, see Brown zi. X o b l c y ,  192 N. C., 4i0.  
The right of eminent donlain to these public-service corporations makes 
them ainenahle to State control. The State can control a public-service 
corpor:ition, and has done so. (Michie), a l i p n ,  see. 103.5, is as follo~vs: 
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"The Corporation Commission shall have such general control and 
supervision as is  necessary to  carry into effect the provisions of this 
chapter and the laws regulating the companies, corporations, copartner- 
ships, and individuals specified herein, over-(1) railroads, etc., (2)  
telegraph and telephone companies, etc., ( 3 )  electric light, power, water 
and gas companies and corporations, other than  such as are munici- 
pally owned or conducted, and over all persons, companies, and corpora- 
tions other than municipal corporations now or hereafter engaged in  
furnishing electricity, electric light, current, or power a i d  gas. (4)  All 
va t e r  power, hydroelectric power, and water companies now doing busi- 
ness in  this State, or which may hereafter engage in doing business in 
this State, whether organized under the general or p r i ~ a t e  lams of this  
State or under the laws of any other state or country. Such companies 
are deemed to be public-service companies and subject to the lams of 
this State regulating public-service corporations," etc. 

The  right of the State to establish regulations for public-service corpo- 
rations, and over business enterprises in  which the o-tvncxrs, corporate or 
individual, have devotcd their property to a public use, and to enforce 
these regulations by appropriate penalties, i s  now and has long been 
too firmly established to require or permit discussion. Corporation 
C'omn~ission v. 11Ifg. Co., 185 N. C., 17. 

Thr1 second questioli: Did the defendant have the right in this action 
to ha7 e permanent damages assessed under its power of eminent domain 
for its permanent trespass on the lands of the plaintiff 11y the impound- 
ing of' its lake x-ith a permanent structure? We thinli so. 

Thc serious question presented is  the position taken 3y plaintiff that  
defendant did not pursue the method set out in its charter to have this 
land rondemned? We think on this record this positio~l cannot be sus- 
tained by plaintiff. The land n a s  in  tlispute. The  defendant had the 
land flooded since 1926. The  plaintiff know of this, and to its agent, 
Burns, said:  " I t  did look trivial to him, too. . . . S o ,  I won't sell 
i t  until we reach an  agreement for all the Tennessee l i iver with your 
company. . . . I am holding it over your head." The land was 
originally contracted to defendant for $10.00 an  acre, but the time limit 
to  purchase had expired. This witness a t  the trial testified i t  was worth 
$1,940.00. This  action was comn~enced by plaintiff' 19 May, 1932. Plain- 
tiff stood by for six years and saw this acre flooded, refused to sell i t  
to defendant. We think that  when defendant i n  i ts  answer prayed that  
if it  did not own the acre of land that  the same be contlenlned and per- 
manent damages assessed in  the action, it mas incumbent on plaintiff, if 
i t  wanted the remedy pursued under defendant's charter, it  should have 
so requested. 011 the contrary, it  prayed for $4,000 damages, i t  ac- 
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quiesced in the jury tr ial  by submitting issues and doing other things 
which it is now estopped to complain of. 

I n  10 R. C. L. (Eminent Domain), p. 830, part  see. 194, is the 
following: "It is vell  settled that an owner of land who knowinglp 
a l lom a< expensire public improlcrnent to be erected upon hi3 land 
vithout proper condemnation proceedings, waives his right to object to 
the validity of the taking, and e w n  when he is constitutionally entitled 
to  compensation in  adrance, he is  in such case estopped from asking 
for an  injunction against the continued occupation of his land, or from 
attempting to  require possession by n r i t  of entry or ejectment proceed- 
ings. Furthermore, an owner who has so acted may himself bc en- 
joined from attenlpting forcibly to reinore or clestroy the norks that 
l i a ~ e  been constructed upon his land. I n  certain cases, liowerer, the 
rule has no application, as, for example, where a dam x a s  properly 
constructed upon land acquired for the purpose and where as a conse- 
quence not anticipated by the owner it effected a flooding of land not 
taken. KTl1c11 the only ground for complaint is that  compcnsation lia. 
not been paid in adranee, an o~vner  who a l lo~rs  the nork  to be con- 
structed without objection cannot treat the taking as unlawful, even to 
the extent of bringing a common-lav action of trespas., if therr i.; a 
statutory proceeding available for t l ~ c  ascertai~~rncnt of ilatilngcs. Tlic 
fact that  n landonner stands by and acquieves in or cvc,n C O ~ W I I ~ ~  to 
the appropriation of his land for public use docs not, I i oue~c~r ,  :~niount 
to a wair er on his part of his right to claim c o m p ~ ~ ~ s a t i o n  for t 1 1 ~  I:in11 
taken and the damage inflicted." 

I n  Rouse  v. K i n s f o n ,  188 S. C., 1 ( l l ) ,  speaking to the subject: " K c  
think the principle in Keener  v. Ash~~'ill~, 177 N. C., -2. applicahlc. Tt 
is there said:  ' In  this V ~ C T Y ,  the p r c * e ~ ~ t  case, n e think, r o ~ ~ ~ c ,  clrarl- 
within the recent dccision of ,lla.son 7.. 1)urharn. 17.3 S. ( I . .  G3b. Tlicrc. 
the county comniisioucrs, in straigl~tening a 1)ublic road, lint1 takr111 a 
strip of plaintiff's lantl. 1 1 1  :in action to rccorer damages. t lefcnda~rt~ 
denied plaiiitiff's ovi~crship  of the land and, gmierally, his riglit of' 
action, and on the hearing rrsi*tcd recorcrp for the reason, :rmolig otllcr.. 
that plaintiff's remedy was in petilion to the board of (-onmi-sioners. a, 
the statute provided, and it Tvas 11csld, among other tliirig~ : 'The count;. 
board of commissioners, in acting upon n petition by the i~ l ju lwl  ovlrer 
whose land had been talien for road purposes under a statute proritling 
for the assessmerit of damages by this method, does so in a11 :rtIri~iui~- 
t ra t i \e  capacity; and  here the board 112s t:lken and is using the lnlitl 
for  such purposes, and  fl te nlc ncv has  7 1 0 f  follor~~ctl  file s p e c ~ a l  mcfitotl  
provided and  brings his act ion in  ihe S u p e r i o ~ .  Coul-t for his tlanzu,gr., 
the defendant 's  denial of p laint i f f ' s  o/cwerahip and  i ts  l iabi l i ly  for / h e  
damages wa i rps  i / s  r igh t  to  insist  t h a f  t h e  s / c t lu fory  n z ~ f h o d  shouirl hare  
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been pursued b y  the 1~7aintiff.'" (Italics ours.) Fleming v.  Congleton, 
177 K. C., 186; Efircl v. City of Wins ton-Sa lem,  199 X. C., 33. The 
statutory remedy against the State Highway Commission ( a  State 
agency) for takiilg land undcr the nct is exclusive. Long v. I l a n d l e n ~ a n ,  
199 S. C., 344. 

The court below charged the jury:  "In actiolis of this kind, our 
Court has laic1 clown the following rule as to the measure of damages: 
The Supreme Court says that it is too well settled tlin; when for the 
purposes of meeting niid l~rovitling for a p~tblic neccssit:; the citizen is 
compelled to sell his property, or permit it to be subjected to a tempo- 
rary or permanent burden, he  is entitled by way of coml~ensation to its 
actual market value. The difficulty arises not so much in fixing the 
standard of the right as in ascertaining what elenlents Jr factors may 
he shown in applying the standard. Certainly where by compulsory 
process aiid for the public good the State invades and takes the property 
of its citizens, ill the exercise of its highest prerogativ: in respect to 
property, it should pay to hiin full compensation. The l~ighest authori- 
ties are to that effect. The market value of property is ilie price which 
it will bring when it is offered for sale by one who de~~i rcs  but is not 
obliged to sell it, and is bought by one who is undcr lo  zlccessity of 
h a ~ i n g  it. I n  estimating i ts  value all the capabilities Insy be applied 
for which it is adapted niay be considered, and not merely the condition 
it is i n  at  the tiine and the use to which i t  is then applied by the owner." 

This charge i s  fully in accord with the authorities in this jurisdiction. 
P o w e r  Co. G. Power Co., 186 N .  C., 179 (183) ; Power CO. v. l i a y e s ,  
193 N. C., 104 (107) ; 8. v. L u m b e r  Co., 199 N.  C., 199. 

We see 110 error in the court's overruling plaintiff's d~>murrers. The 
plaintiff's exceptioiis and assignmellts of error as to the eviderlce intro- 
duced by defendant cannot be sustained. The issues submitted by the 
court below were determinative of the controversy, and we see no error 
in subinitting them. We see no error in the charge or as to the burden 
of the issue. We see no prejudicial or reversible error or the record and 
the many exceptions and assignments of error on the part  of the plaintiff 
cannot be sustained. From the evidence, the jury awarded plaintiff full 
damage for its one acre of land, which originally plaintiff contracted to 
sell for $10.00 a n  acre, but the time limit had expired and the jury fixed 
the damage at  $390.00 for the acre. 

We see in the judgment of the court below 
S o  error. 
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EQUITABLE L I F E  ASSURANCE SOCIETY O F  T H E  UNITED STATES. 
A CORPORATION, V. GEO. B. LAZARUS AND WIFE, HELEN LAZARUS; 
JAMES L. TAYLOR, JR. ,  TRUSTFE; T H E  GUARANTY T I T L E  AND 
TRUST CORPORATION; H. M. KERR,  TRUSTEE IN EANKRUPTCY OF 
GUARANTY TITLE AND TRUST CORPORATION, A BASKRUPT: SEA- 
BOARD CITIZENS NATIONL4L RANK O F  SORFOLK, VIRGINIA. 
TRUSTEE; GREYLING REALTY CORPORATION, NATIONAL SURETY 
COMPANY, A CORFORATIOK, ETC. 

(Filed 19 September, l934. ) 

1 .  Appeal a n d  E r r o r  J c-Where c o u r t  de t e rmines  i ssues  as m a t t e r  of 
law i n  case  submi t t ed  t o  it by  agreement ,  i t s  f indings a r e  n o t  con- 
clusive. 

TT7here the  parties agree tha t  the  court should find the  facts,  i t s  findings 
upon conflicting evidence a r e  a s  conclusive a s  the  verdict of a jury, but 
where under such agreement the  court  determines the  issues a s  a mat ter  
of lan-, the judgment must be reversed if there i s  any  sufficient evidence 
contrary to the  fiudings made by the court, although there i s  evidence to 
suppmt such findings. 

2. P a y m e n t  C 'b 
Payment by a debtor to the  collectiiig agent of the  creditor i s  payment 

to the creditor. 

3. Same:  P r inc ipa l  a n d  Agen t  C a-Evidence he ld  sufficient t o  r a i s e  issue 
of whethe r  pa r ty  t o  w h o m  p a j m e n t  w a s  m a d e  w a s  collecting agent .  
.i mortgage company pledged notes and mortgage5 executed to i t  to a 

trustee bank under a t rus t  indenture to secure the payment of tlie mort- 
gage cornpanj's bondq, the t rus t  indenture emponering the t lustee hank 
to employ agents to collect the pledged notes, and providing that  i t  might 
employ the  mortgage company for  this purpose, and tha t  in the  event 
the mortgaqe company should refuqe or be unable to ac t  a s  collectin< 
agent, t he  trustee bank should receive r e a s o ~ ~ a b l e  compensation for  such 
services. There  mas evidence tha t  L.'s notes and mortgage, together 
~ i t h  others, were pledged to the  trustee bank under the  t rus t  indenture. 
and tha t  thereafter L. paid the  mortgaqe company one note :rnd interest 
on the debt for three Sears, arid fliat the  trustee bank accepted the rnonc.1 
f rom the  mortgage company, surrendered L ' s  note arid intercst cou~olib.  
nhicli were canceled by the mortgage compmy and returiiccl to 1,. Tllclo 
was  also evidence t h a t  the trustee banh linen t h a t  for three jcnrs  the  
mortgage company had been collecting principal and intelest  on a l l  notes 
pledged, and maintained a collection office for this purpose. Thereafter 
L. paid the  mortgage company the full balance of his mortgage debt plus 
an  anticipation fee under a n  agreement that  the mortgage and iiotes bt' 
canceled. Before payment to the trustee bm~lr  the mortqnge compain 
became insolvent, and the trustee bank contended that  payment to the  
mortgage company did not constitute payment to it. Held, there nn5 
sufficient elidenee to raise the  issue of nliether the mortgage companj w a i  
a collecting agent for tlie trustee bank, and the  court's determination a s  (I 
mat ter  of law that  pa jmen t  to the  mortgage company did not discharce 
the  debt is held for error.  

SCHENCK, J. ,  took no pa r t  i n  the consideration or decision of this case. 



I N  THE SUPREME COURT.  

('IYII, .\CTIOS, before ,lltEli~o!~, J . ,  : ~ t  3Iny Term, 1933, of HENDERSOS. 
On 1 .\ugust, 1986, the Guaranty Title and Truht Corpxat ion  entered 

into n c~ollnteral trust indenture with the Citizens Uanl; o '  Xorfolk, Vir-  
ginia, trustee. This tlocumcnt i.i ~ o l u n ~ i n o u a ,  but recites that the Guar- 
anty C'olnpa11;r. "has iletcrn~incd . . . to create a n 1  issue in the 
~iiannel* and forin as pro~.i( lcd ill this indmture  its cwtifieate to be 
knovn as the Guaranteed Collateral Trust  Gold Certificates of the com- 
pany n itliout limit as to amount;  . . . and nhcreas the certificates 
are to he issued ill serics, tach series to be linlitccl t c  the principal 
amount of not to exceed $1,000,000; and whereas the l~ayment  of the 
princilml and interest of the certificates is to be gua*anteed by the 
National Surety Company; . . . and nhereas, in order to secure 
the paymelit of the priiicipal and interest of all tlic rc~rtificates a t  any 
time issued and outstanding under the indenture, . . . the company 
. . . has determined to execute to the Citizens I3a ik of Korfoll;. 
Virginia,as t r u ~ t e e ,  . . . anindenture  . . . anll topledge and 
assign thereunder as security for the respectiye series of certificates col- 
lateral of the character hereinafter ~ ' ~ f e r r e d  to." Section 8, Article 11, 
of said indenture provicles that  "all securities now or lirrcafter assigned, 
trmisferrcd, pledged, dcli~cretl ,  and set over unto the trustee shall be 
pron~issory notes and bonds duly executed by i n d i ~  iclual,, firms, or cor- 
porations, secured by first mortgages or tlecds of trust upon improved 
real property owned in fee simple by the rcspectiw n ~ a k e i ~  of the notes," 
etc. The  Guarauty Company guarautecd to tlir holder tlie payment of 
all of said notes or bonds. 

Thc  trustee liad the power in its discaretion to foreclosl? the mortgages 
or deeds of trust or to assign or sue upon ally or all of the securities in 
its own name as if it were the beneficial oviler thereof. I t  was further 
provided that  tlic trustee "shall a t  all times, upon request of the com- 
pany, accept from any debtor the amount owing upon any security 
deposited with the trustee." I t  n a s  further provided that  "the eom- 
pany will well and truly, 011 or  before the 20th day of each month dur-  
ing tlie continuance of this trust intleilturc. and so long as  any of the 
cwtific.ates are outstanding, g i re  notice ill nr i t ing  to the trustee . . . 
of any and all defaults i n  the payment of principal or iuterest upon any 
of the securities deposited with the trustee . . . TT-hlch may be eon- 
tinued sixty days prior to the first of such month, and for such purpose 
tlie trustee will from time to time inform the company with respect to 
ally a i d  all collections made by it on account of prilici ,a1 or i~iterest," 
ctc. It was further provided that "tlie trustee may excrcise its poners 
and perform its duties by or through and may select ant employ agents, 
a t tornep,  etc., and may in all cases pay to them or ar y of tllern such 
reasoii:~lle compcnsation as it deems proper," etc. . . . Tlie trustee 
11i;ly t~ppoiiit the c o n ~ l m ~ g  i ts  agent for the collection of any nloneys due 



N. C.] F A L L  TERM, 1934. 6; 

t o  tlie trustee f o r  pr incipal  or interest on t h e  securities pledged hcre- 
under ,  etc. -\lso. :I portion of section 3, page 62, reads as  follon. : ' (Or 
if,  f o r  a n y  reason, the  company sliall refuse, or he or  becomr ~nrablrl, to  
act a s  agent fo r  the trustee fo r  the  collcctioil of moneys due the truqtee 
f o r  l ~ r i n c i p a l  of or interest on t l ~ c  securities pledged herenrider, tlie 
trustce sliall b r  entitled to  f a i r  a11i1 r e a s o ~ ~ a b l c  comprnsatioii (over ant1 
above a n y  and all  other compensatioa to nliic11 it  would otherwise be 
cntitled hereunder)  f o r  a n y  s e n  icrs i t  m a y  rc,i~dcr. or shall 11g thc terms 
of th i s  t rust  indenture b(. required to  render i n  the execution of tlie t rust  
hereby crt a t rd ,  i n  addition to the s c n  ices: ordinari ly  rcquired of it  had  
such default,  rpfusal, o r  inabi l i ty  to act not oecurrctl." 

O n  1 6  ,\ugu5t, 1926, George B. Lazarus  neg-otiated a loan of $5,500 
f rom the G u a r a n t y  'Title arid Trus t  Corporat ion of Xorfolk, Tirpiiiin. 
Thi ,  loan n a s  cviilencetl 117 .even notes o r  bor~tls, all  da t rd  1 6  Alnguqt, 
1 9 .  T h e  first three bonds n e r e  ill tlie s u m  of $500.00 each. ant1 the  
h r t  four  i n  tlic sum of $1.000.00 each. E a c h  of said boi~dc n n s  payahlc 
to hearer  "at the  office of the G u a r a n t y  Ti t le  ancl T r u s t  Corporation of 
Xorfolli, TTirgir~ia." T h e  firit  bond f o r  $200.00 rnaturetl 16 .\l~qu.t. 
1929, nntl the scconil b o l d  maturctl  1 6  Auguqt, 1029. Thcae note< n t w  
depositetl i n  the hands  of tlic Citizens R a n k  of S o r f o l k ,  T'irginia, on 
23 ATolenlher, 1926, under  and  hy v i r tue  of tlie terms of tlic t rust  inden- 
t u r e  11rrcinl)cfore mentionetl, along with m a n y  otlicr bo~itls ni~t l  riotrs 
of like character,  totaling a large sum. E a c h  of the  Lazaruq boltils 11x1 
a t t a ~ l i r d  to  it  interest c o u p o i i ~  i n  the sum of $15.00. 

Af te r  procuring the  money Lazarus  began making  payments upon tlic 
indch t~ t l r~e \ s .  TVlier~ the first bond for  $500.00 matnrcd  on 1 6  A l u e ~ i s t ,  
1928, Lazarus  paid the  sanie i n  ful l  to  tlie G u a r a n t y  Ti t l e  and Tru- t  
Corporat ion and  r e c e i ~ r t l  f r o m  said corporation tlie said bond.. marked 
"canceled," and  u i t l i  the  f o l l o ~ r i a g  n o r &  stamped thereon:  ' (Pa id  
Guarar i ty  T i t l e  and T r u s t  Corporation, Korfolk,  Virginia." T.azarus 
also paid thirty-fire interest coupoi~s  to thrx G u a r a n t y  Ti t l e  ant1 Trus t  
C'onil~any, aiid eacli of said c o u l ~ o ~ i s  n as r c t u r ~ i e d  to h im by  said Guar -  
a n t y  C'orporation marked "cnncelctl" and s t a m p ~ d  thereon "Gunrantv 
Ti t l c  and  Trus t  C o r p o r a t i o ~ ~  of Sor fo lk ,  Tirgiiiia," etc. La /a rus  testi- 
fieil as  follows : ' T h e n  the notes n ertL due, or ahout ten days hcforc they 
\ \ e re  tlue, I always got a letter f r o m  the office of the  G u a r a u t y  Ti t lc  m ~ t l  
Trus t  Corporat ion of S o r f o l k ,  Virginia ,  . . . and  I a1na.s v n t  
the  Jnolley on tha t  datc. a11t1 t l ~ e y  n o ~ i l t l  senti me  a receipt ant1 coupon 
of what  I paid. . . . - \ f tcr  I paid tlic money I n-ould la ter  O I I  

r e c c i x  coupons through the mail." 
O n  or  about 1 2  April,  1929, tlic defendant Lazarus applied to  tlie 

plaintiff Insurance  C o m p a ~ i y  for  :I loan of $8,000 on his p r o p c ~ t ~  111 

order  t h a t  the pl:~intiff should ha1 e a clcar tit le i t  n a s  necessary to 11ay 
off the loan of $5,000 to tlie G u a r a n t y  Ti t le  arid Trus t  Corporation. 
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Thereupon, on 1 April, 1929, Lazarus wrote a letter to the Guaranty 
Title and Trust  Corporation, as follows: "I am contemplating leaving 
this part  of the country and liquidating all my business l ~ e r e  and would 
like to straighten up that  loan for $5,000 on my  house. The  number 
of the loan is 3492. Kindly let me know at  once how soon I can take 
this off." On 3 April, 1929, the Guaranty Title and Tru:;t Corporation, 
through its vice president, Virginius Butt, replied to the Lazarus letter 
as  follows: "Answering your letter of 1 April, relative to retiring your 
loan a t  Hendersonville, we have communicated with the holders of your 
notes, who agree to accept retirement of the unpaid bal:lace, aggregat- 
ing $5,000, for a premium of three per cent, or $150.00 Your check in 
the principal amount of $5,300, with interest on $5,000 from 16 Febru- 
ary, 1929, to date of remittance should be forwarded to us at your con- 
venicnce and the notes will be returned." Thereafter, on 2 May, 1929, 
the attorneys for Lazarus duly sent a check for $5,365, payable to the 
Guaranty Title and Trust Corporation. There was a notation 011 tlie 
check to tlie effect that it was in payment for the balance of principal, 
interest and anticipation fee of $300.00. This check was duly deposited 
by the Guaranty Corporation to its credit in the Seaboard Citizens 
National Bank of Norfolk, and on 4 May the Guaraniy Corporation 
acknowledged receipt of check to the attorneys of Lazarus, stating in 
thc letier, "Instructions are going forward to our accounting depart- 
mcnt today to fornard  notes, deed of trust aud insuraiice policies, which 
viill probably be mailed on hioilday." 

Lazarus did not receive his  papers and the Guaranty Title and Trust  
Corporation n as placed in the hands of a receiver on 25 June,  1929, and 
afterwards became a bankrupt. 

The Citizens Bank of Korfolk, Virginia, was duly merged with the 
Seaboard Citizens National Bank of Norfolk, and under and by virtue 
of pro\ision in the trust indenture the said Seaboard Citizelis S a t i o i ~ a l  
Bank became the successor trustee to the original trustee iiamed in tlie 
indenture. 

Lazarus made ten payments to the Equitable, and testified subse- 
quently: "A man came in and asked me about the loan and said lle 
represented the Guaranty Title and Trust  Company, and said i t  hadn't 
been paid. , . . After I found out about it, I did not make ally 
more payments to  the Equitable. . . . KO one eve? sent me any 
notice to pay anything on this mortgage after Mr. Taylor sent this 
money; they haven't until this day." 

On 13 April, 1931, the Equitable Life ,Issurance Society of tlie 
United States instituted this suit itgainst Lazarus, the twstee in bank- 
ruptcy of the Guaranty Title and Trust  Company, the Seaboard Citizens 
Kational Bank of Sorfolk,  and all other persons having interest in the 
transaction for the purpose of foreclosing its deed of trust and for re- 
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moving and canceling the decd of trust securing the loan to the Guar- 
anty Title and Trust Corporation as  a cloud upon the title. 

When the cause canlc on for hearing a jur?. t r ial  \\-as ~mirec l  a ~ i d  all 
parties "consented that the matter niay be presented to and l i c a d  by 
the trial judge, and if there derelops on the trial any disputed qucstion 
of fact, then the parties agreed that  the trial judge might find the facts 
and answer the issues to be submitted for that purpose." Them nac  a 
certain stipulation in the record nhicli has no hearing on tlie tiecision 
in this case. 

The trial judge heard the evidence and submitted tn-o issues, as follom : 
1. "Hare  the Lazarus notes and deed of trust, being those in contro- 

rersy in this action and now held by the defendant Seaboard Citizens 
Xatiorial Bank, trustee, been legally paid and discharged, as allegetl in 
the complaint 1" 

2. "If riot, what amount is due said Seaboard Citizens Katiorial Bank, 
trustee, on account of said l~otcs and deed of trust?" 

The trial judge a n s ~ ~ e r e t l  the first issue ('So," a ~ i d  the second isiuc 
"$3,000, nitli intcrest from 16  February, 1929." The rrcord, honerer, 
discloses the f o l l o ~ ~ i n g :  "After liearirig the evidence and arguriicnt of 
counsel, the court held that, as a matter of law arising upon all the eT i- - .  

dence, . . . the payment to the Guaranty Title and Trust C o n i p : ~ ~ ~ y  
did not operate to discharge tlie bonds held by tlie Seaboard C'itizcns 
Satiol ial  Bank, as trustee, and answered the issues ac appeari in the 
record." 

Certain erideace nit l i  respect to dealings and trarisactions hctneen 
the trustee bank and the Guarant j  Title Corporatiori \\as offered a t  t lw  
trial. 
-1. TIT. Lee, assistant treasurer of the Guaranty Title and Trust  Cor- 

poration, testified that "Mr. Lazarus made payments on his principal 
and interest to the Guaranty Title and Trust Corporation. . , . We 
sent out notice ten days prior to the maturity, and if they Tvere not paid 
our collection department followed them up nit11 letters. The compar~y 
pursued the matter of those collections by letter. Such notices nere  
sent to  X r .  Lazarus; lie responded to them. . . . The Guaranty 
Title and Trust Corporatiori always paid the coupons and boiicls nhicli 
had matured ~511e11 the bank sent them over. . . . We sent out 
notices and also folloned up the collection in cases where the instnll- 
ments were not paid ~vhen  due. . . . We then once a riioritll rc- 
ceired a list from the Citizens Bank (non clefelidant Seaboard Citizens 
Xational Bank) setting forth what installments were paid. I am not 
quite clear that  it showed what installments hail not heen paid. . . . 
The Guaranty Title arid Trust Corporation never a t  any time had pos- 
session of this collateral until i t  paid tlie trust department of thc bank 
for it." 
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Hugh G. Brown, assistant to the trust officer of the lefendant Sea- 
board Citizens National Bank, testified: ('We presented lliese bonds for 
payinent as well as all other bonds that were pledged to secure Series h 
bonds of the Guaranty Title and Trust  Corporation about every thirty, 
sixty or ninety days. . . . We did not make any effo-t to collect the 
collateral from the makers of various notes or bonds prior to 2 5  June,  
1929, which is the date on which the Guaranty Title and Trust  Corpo- 
ration was placed in the hands of a receiver. We had not notified 
X r .  George B. Lazarus that  the bank held his bonds in trust. We had 
not notified any of the borroners whose notes we held that they were 
held by us in trust. T h e  only effort we made to collect was from the 
Guaranty Title and Trust  Corpor:ition's gua ra~ i ty  up  until the time i t  
failed. I presumed that the Guaranty Tit le aiid Trust  Corporation was 
maliing collections 011 these ~ o l l a t r ~ a l s .  Well, I do not know that we 
nould say they were making collections. I lresume the borrovers were 
putting their money there to meet the obligations which they had signed 
and made payable to the Guarauty Title aiid Trust Corporation. . . . 
I hat1 n presumption of what was going on. . . . The trustee bank 
did not set u p  any arrangement for iliaking collection from the bor- 
rowers individually prior to the failure of tlw Guaranty Title alid Trust 
Corporation. . . . We knew that these liotes had t3  be paid, and 
es l~wtod tlleni to be paid. I did not say that n e  were relying on anyonc 
iii particular to ilialie collectioiis from tlie borrowers. . . . Kell ,  it  
\ \as presumed somebody had to do it. We knew that  ~ v e  neren't doing 
it, and v e  liliew that  we had not appointed ail agent to do it, and I 
lxcsunie that n e  knew if anybody n a s  doing it, it  \vas, tllc Guaranty 
Title mid Trust  Corporation. . . . I prcsume t1ie:r nere  mnking 
tlleni. I did not inquire to find out if the Guaranty Title and Trust  
Corporation was making tlie collection. . . . The natural  presunip- 
tion n a s  in the regular course of business that the Titlc Conipany was 
doiug it." There was other evidence that the Guaranty Title and 
Trust  Corporation receired payinelits of interest promptly and some- 
times Iield tlie money for 1 arious periocls of time, ranging from two to 
six months, before paying same over to the trustee. 

F rom judgmeiit rendered, plaintiff and Lazarus appealed. 

B o u r n e ,  P a r k e r ,  ,lrledge LC. DuUose  for plalrztiff. 
R e d d e n  CE R e d d e n  for George  L a z a r u s  and w i f ~ .  
J a w e s  L. T a y l o r ,  Jr . ,  t ru s t ee ,  in propria  pwsona .  
Jol1nson, S n z a f h e r s  & R o l l i n s  for Seaboard  C i f i z e w  S a t i o n a l  Bard .  of 

S o ~ f o l X . ,  V i r g i n i a ,  fm i s f ee ;  G ~ e y l i n g  R e a l f y  C o r p o r a t i m ,  a n d  S a f i o n a l  
S u r e t y  C o m p a n y .  
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BROGDEN, J. Was there any competent e~ idence  that the Guaranty 
Title and Trust  Corporation v a s  the agent of the Seaboard Citizenb 
National Bank, trustee, holder, in making collectioils upon thc TJnzarus 
notes ? 

Afanifestly, if the Guaranty Title and Trust  Corporation uns  thc 
collecting agent of the Seaboard  citizen^ Natiolial Bank, the l~oltler, 
then the payment by Lazarus to such agent co~lstituted p a y m e ~ t  to the 
lioltler. -1 jury trial mas na i red ,  and it ivas agrectl by all partivs that 
the judge s l i o ~ l d  filid the facts. Pursuant to such stipulation tlie judge 
ansnered certain issues appearing ill the record. There v a ,  exidenre 
to support the alisners so inatlc to such iswes. C'on~equently, ~ l o t l l ~ u g  
else appearing, the judgment should be affirnied, because "parties call 
have their causes tried by jury, by referelice, or hy the court. T11c.y 
may waive the right of tr ial  by jury by consenting that the judge niay 
try the case ~vitliout a jury, i n  n h c h  e ~ e n t  he finds the fact5 a d  de- 
clares the lan  arising tlir~reon. . . . His  fi~ltlings of fact are cow 
c lus i~e ,  unless proper exception is nlatle in apt t ~ m e  that tlicri. is iio 
evidence to support his filldings or any oile or morc of them. . . . 
The findings of fact by the judge, nhen :~utl~orized by law or the cou- 
sent of parties, are as conclusiw as nllen found by a jury, if tllerc IS 

any evidence." h c h a r z a n  c .  C'lcrrX, lG4 S. C., 36, 80 S. E., 324. Sec, 
also, hlc1ntosh1s Xorth Carolina Practice and Procedure, icc. 517, 
Hoive~er ,  the record discloses that  l ~ t  the coilclusiori of all the e\idciicc 
a i ~ d  argument of c o u ~ ~ s e l  "tlie court held that as a matter of lalv . . . 
the payment to the Guaranty Tltle ant1 Trust  ( 'ompany (lit1 not operate 
to tlisclinrgc the bonds htld by the Seaboard Cltizenr Satioi ial  Ea~llc as 
trustee." Therefore, if there i i  ally eliderice of a g e n q  in the rcwrtl, 
the judgment n as iiriprovidently entered, and riiust be re\ ersetl. 

This Court is of opinion that  there i s  such evidence of : ~ g t i ~ r y .  Tlic 
trust iadeuture betneeri the Guaranty C'orporation and the bank i~ all 
intricate and voluminous tlocuniellt, t l ~ s c l o i i ~ ~ g  in minute cletml tlle n hole 
scheme of lentliilg nloliey ant1 tlic hus i~ess  nicthods and procc~inres 
involved in the multitude of trallsactions. B y  ~ i r t u e  of tlic inclvtiture 
the bank r ece i~ed  hundreds of notcls, i~ ic ludi~lg  those of Lazarus. At- 
tached to  these hundreds of notes were more huutlreds of i~lterebt c30u- 
pons. Indeed, the trust agreement ter~tls to shorn that the Guaranty 
Corporation selected the hank to act as  trustee and n-as a t  all timer a 
depositor of the bank. From tlie volume of business in~olvetl  it nould 
not be unreasonable to infer that  the hank regarded the tru>t indclitnre 
as a happy a ~ l d  profitable banking cor~aection. Tlie trust tlocume~lt 
expressly emponered tlie trustee to employ agents and to pay them iuch 
reasonable compe~isation as i t  deemed proper. Aloreorer, the bank, as 
trustee, mas authorized to appoint the Guaranty Company "its agent 
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for the collection of any moneys due to the trustee . . . on the 
securities pledged hereunder." Furthermore, i t  was also provided that  
if the Guaranty Company "shall refuse . . . or become unable to 
act as the agent for tlie trustee, for the collection of msncys due to the 
trustee," . . . then such trustee was to receive "fair and reasonable 
compensation for any services i t  may render." 

F o r  a period of practically three years Lazarus m:de payments of 
intercst to the Guaranty Corporation. The bank received this money 
vi thout  protest or inquiry and turned over to the Guaranty Corporation 
such interest coupons. 111 atldition, Lazarus paid one principal note of 
$500.00. The  bauk received this nloiiey nithout protest or inquiry and 
turned the iiote o ler  to the Guaranty Corporation. The  bank knew at 
all times for approximately three years that the Guaranty Corporatioli 
was collecting principal and iutereit from Lazarus and others, and that 
it maiiltnined a collection department for the express pnrpose of collect- 
ing principal and interest from liui~dretls of borrowers .sliose notes were 
in the possession of tlie bank. Indexl,  Urowii, the trust officer of tlie 
bank, said on cross-examination: "I presume that  the Guaranty Title 
and Trust Corporation was making collections on lhese collaterals. 
. . . I had a presumption of wliat was going on. . . . I pre- 
sunled they were making them." 

While the authorities are not in agreement upon the question, this 
Court has spoken in several cases. The latest utterance is General 
X o t o r s  Acceptance Corporation, u. Fletcher, 202 N. C., 170, 162 S. E. ,  
234, in which i t  is  held "that where there is evidence tending to show 
that an  alleged agent has repeatedly collected money o ~ i e d  to the alleged 
principal, and that  the alleged principal has received the money and 
applied i t  to the debts, the inference is permissible thrtt the agreement 
to that effect had been made by aiid between them, and that tlie evidence 
is sufficient to make out a prima facie case of age ley." See, also, 
Uuchner v. C. I .  T .  Corporation, 198 N .  C., 698, 153 S. E., 254; Credit 
Co. v. Greenhill ,  201 N. C., 609, 161 S. E., 72. 

The trustee relies upon Baldwin  T .  Adlcerson,, 156 Va., 447. The 
opinion discusses the question with great clarity a1 d assembles the 
authorities upon the \arious aspects of law involved. The Court said:  
"There are many cases in which the course of dealings of the lioltler of 
a note himself with a bank or loan broker a t  whose office the note was 
payable has been held to give the bank or loan broker implied authority 
to receive payment of the note as  the agent of the holder, even though 
the bank or broker did not have possession of the note. (Citing many 
authorities.) Bu t  these cases have no application to  the ease a t  bar. 
K O  course of dealings between Adkerson and Guaranty Title and Trust  
Corporation are shown, and the record disrloses no transaction or inter- 
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course of a n y  kind between these parties, except the  bare fact t h a t  
Adkerson purchased this one note, and  perhaps tha t  he  presented one 
interest coupon a t  its office, where it was payable, and  received payment  
thereof." Obviously, the  decision is correct, and  i n  accordance wit11 the 
weight of au thor i ty  upon t h e  facts  disclosed by the opinion. 

there is  competent evidence of agency, a r d  as the  t r ia l  judge 
n l ~ s n e r e d  the issues as  a mat te r  of la\$-, i t  uecessarily follo\\s tha t  the 
judgment so rendered must  be reversed. 

Reversed. 

SCHEXCK, J., took no par t  i n  the consideration or decision of this case. 

THE FIDELITY BANK v. W. H. HESSEE, J. A. HESSEE, R. 0. ET'ERETT. 

( R l e d  19 September, 1934.) 

1. Bills a n d  Notes F d-Definite extension of t ime granted maker  does 
not  relieve endorsers where note contains agreement t o  remain bound. 

Where the face of a note contains an agreement that the parties sho~ilil 
remain bound notwithstanding any extension of time granted the maker, 
and estcnsions of time a re  grantc~l  the maker for definite lreriods of time 
upon payment of interest by him, the endorsers remnin liable althouqh 
ignorant of such extensions and payments of interest by the makr~r, they 
being bound by their agreement in the note and the extensions being sup- 
ported by the necessary elements of certainty, mutnality and col~sidera- 
tion. C. S., 3U02, 3102. 

2. Limitation of Actions C a-Where parties agree t o  extension of note, 
payment, of interest by maker  fo r  definite extension of t ime prevents 
running of s tatute  i n  favor of endorsers. 

JYliile payment of interest on a note by the maker will not ordinarily 
affect the running of the statute of limitations in  favor of the entlorsers, 
where the endorsers agree upon the face of the note to remain bound 
notwithstanding extensions of time grantcd the maker, and the maker 
pars  interest for definite periods for estensions to dates ccrtain, tliv statute 
does not begin to run in f a ~ o r  of the endorsers until after the mnturity 
date under the last estensio~i agreement, althougl~ the enciorsers were 
ignorant of paynlents of interest by the maker and estelisions of time 
granted him, and refused to sign a renewal note ulrorl the original ma- 
turity date of the note. 

3. Bills a n d  Notes H a-- 
Where certain collateral is pledged as  security for a note, the holder is 

not required to exhaust the collateral security before suing the endorsers, 
especially where the collateral security is worthless. 
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CIVIL ACTIOS, before Barnhil l ,  J., a t  F e b r u a r y  Term,  1931, of 
DURHA~I .  

On 30 September, 1028, D u r h a m  Ci t ize~is  Hote l  Corporat ion cxccutetl 
a note f o r  the  sum of $5,000, payable to the  plaintiff 110  days a f te r  
date. T h e  mnkcr deposited with the  plaintiff cer tain property as  col- 
lateral security, to  wit : C e r t a i i ~  subscription notes and  i.econd-mortgage 
bonds of tlle Dur l iam Citizens Hote l  Corporation, filed nit11 the H o m e  
Sayings B a n k  as  truster,  nntler a t rust  agreement dated 15 X a r c h ,  1926, 
a n d  s i ~ p l ) l ( ~ ~ i i e ~ i t : d  ap-ccmcnt ,  tlaictl 29 September, 3928. 'Yliis t rus t  
agreenirnt provicles: '(But if clcfault be made i n  the p a y e n t  of a n y  of 
the notes this  d a y  executed by tlie corpora t io~i  a t  their  n l a t u r i t - ,  or m y  
par t  thereof, accortling to the tellor of said ~ ~ o t e s ,  then m d  i n  ally buclli 
case al l  of said notes shall i~ornetliatcly niaturc, fa l l  tlue, :md herome 
collectible, a~ ip t l i ing  l i c r t i ~ l  or i n  a n y  of said notes to t h e  coiltrary not- 
\rithstrnitlir~g," etc. 

Tlie 11erti1ieiit recitals i n  the uote nre as  f o l l o ~ r s  : 
"Tlie subscribers antl e~itlorscrs licreof a2ree to rcmaln and  c o ~ l t i ~ i u e  

L 

bound therefor, aot~vitlistandillg.iiig ally e s t e ~ i s i o ~ i  or estcn ;ions of t ime of 
payment  of i t ,  o r  a n y  p a r t  of i t ,  and  1iot~vitlista1idil16r a n y  fa i lu rc  o r  
omission to make  presentlilcnt or tlemand for  i ts  payment, o r  to protest 
i t  f o r  rioiipayment; o r  to give iiotice of i ts  nonpayment or dishonor o r  
prottst,  and  liercby expressly m i x  ally and  all  prcsentnient o r  d e m a ~ ~ d  
f o r  i ts  payment ,  and protest of i ts  ~ i o n p a y ~ n e i i t ,  ant1 an; and all  notices 
of estensioli o r  este~isions of t imr  of paymelit of it, or a n y  par t  of it ,  
or of i ts  ~ ~ o i ~ p a y m e r i t ,  or tlislio~ior o r  protest, o r  a n y  other notice what-  
soe~'er." etc. 

T h e  defendaiit with several others endorsed said note  a s  accommoda- 
t ion endorsers, a n d  thereafter  t h e  note  so eiidorsed was delivered to the  
plaintiff. T h e  clefeiidalit pleaded the s tatute  of l i l n i t ~  tioils i n  bar  of 
recovery, alleging t h a t  ('wlien the  note matured  about 1 February ,  1929, 
or within a fen. days thereafter,  all agent of the  plaintiff and  of t h e  
D u r h a m  Citizens Hote l  Corporat ion came to this  clefeiidaiit alid asked 
h i m  to eiitlorse a re~ iewal  of said note, wllereupon this defeiidant told 
said agent t h a t  there were collatcrals to the h i d  not?, a n d  tha t  tlie 
collatorals ought to  be applied to  the  pnyrnerit of the  i~o tc ,  and  tha t  he  
mould not c~ idorse  a renewal of tlie note. T h a t  subsequently other per- 
sons, ill behalf of the  maker  of the  note and of the plaintiff, asked th i s  
defentlant to endorse a renewal of the  note. antl this defendant has  not 
oiily persistently refused to endorse a reiiewal of the s a d  note, but also 
to  have a n y  c o l i ~ i e c t i o ~ ~  tlierewitll;  a n d  has never made  a n y  paymelit 
thereon." 

W h e n  the  cause came on f o r  hearing the part ies  waived a jury t r i a l  
and  agreed tha t  t h e  court might  find the facts. T h e  facts  so found a r e  
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1. ( 'Tha t  oil 30 S c p t e n i h c ~ .  192S, the l h ~ r l i a m  Pitizelis IIotcl C'orl~o- 
ratio11 c s c c u t t ~ l  nntl ( l ~ l i ~ ~ r ~ v l  to t l l ~  Fitlclity Ij:ilrk of D u r l ~ n n i  i ts  l ~ o t c  
f o r  $5,0009 p:lynhlc 130 t l q s  t l ierraf ter ,  to ~ r i t  : 28 J a n u a r y ,  1929, :nit1 
t h a t  tlwri. rr.rii,tJ :I i i ~ ~ n l l ~ o r  of cl111or.vr.s t l ioi .~o~t .  car11 of whose Iiahility 
v a s  s l w c i f i c ~ ; ~ l l ~  limited to tlic :r~nomlt sljcvific~tl up011 the hack of saitl 
11oti3. T11;rt :rlllong t l l ~  ..;lit1 c . i ~ t l o ~ w ~ ~ s  n.a< i111: tlcfi~1rtlai1t R. 0. i<~c,r( , t t ,  
T I - ~ I O X ~  i l~ t l i r i t lua l  l iability T\-:is lin~itc,tl to tllc, xi1111 of $1.000. T h i s  11otr1 
T I - X ~  O I I C ~  of t11c st>rii,s tot:~liiig $>O,(.JOO ~ l ( ~ . t ~ r i l ~ t ~ ( l  i l l  t11(, srt*oiid t r u s t  
:igreernrl~t ofi(wt1 in  c~~-icIrmrc cl:ltwl 29 S t . l j t o i ~ ~ h ( ~ ,  1 ! ) 2 ~ . "  

I". "Tlint since tlit. c x c u t i o ~ t  of sai(1 llilte t l ~ c  said R. 0. E ~ e r c ~ t t  h:r. 
l ~ a i d  11o a l i i o u ~ ~ t  011 snit1 ~ i o t c ,  citl~clr 1))- n . : ~  of intc>re<t or  p r i ~ ~ c i l ) n l ,  atltl 
rliirt .so f:lr ns t l ~ c  e ~ - i t l i w a ~  tlixc~lo~i~s. 11:itl ito k ~ l c ~ n l t ~ ( l g t ~  t l i :~t  t 1 1 ~  l)~'ili(,ip:ll 
\ \ ; I S  pn~- i l tg  iuterwr tllc~rccil l~cGotlic~:~lly, or  l ~ r o c a r i i ~ g  ntl cstc.~i.iu~i 
t11el.e of.?' 

3. "T1i:rt oil or  n l ~ o u t  ZS J a ~ l n a r y ,  1929, the. lnakcr of saitl note pait1 
i11tel.e~t (111 m i d  noti, to 28 &:y, 1929: t11nt o11 or  :11)out 3S i\T:lv, 102!), 
tlie malir,r of said 11otc linid il~tc,rest ill :U~I.:III(.P 011 baid I I O ~ P ,  ~ s t ~ n t l i l ~ g  
tlic ~ i i a l u r i r y  cl:~tcl t11c.rcof to  32 S q j t r w l m ,  1 0 3 9 ;  tha t  011 or  n l~ont  
I",? S : ~ ~ ) t c m l w r ,  1020: tl1c1 mnl<er of said 11ort l p i d  interest t l~circo~i  iii 
:~tlr:~~~c.ch, cstelidilig tlicx ~ i i a t u r i t y  il:itc tlrc'rrof to 3:i ,Tai i i~:~ry,  l!):iO; tha t  
011 or  ahout %:< .T:uluary, i 9 : : O .  tllc ninlit~r of saitl t l o t ~  1j:litl i~ i t e res t  ill 
atlrnl~ct,? c~x tcnd i t~g  the ~ ~ ~ n t u r i t y  tlntc t11t:rimf to 1 , \ I I ~ I I ~ ~ .  19'10; Illat 011 

o r  :il~out 1 A l l g u ~ t ,  1030, t l l ~  i i ~ a k c r  of ,$aid iiote l~a i r l  i i~tor(~:t  in  a(lvnr~ce, 
c~sti ,~lt!i~ig tlic~ 111:itnrity da te  theroof to 1 f J n l ~ u : ~ r y .  1931, :11it1 t h a t  uli or  
: I I J O L I ~  1 t J : ~ ~ i u : ~ r y .  1931, the p r i 1 1 r i p 1  11:1i<l the i t r t ~ ~ v w t  tltc~r1~)11 to 2 s  
.l:rli~~:lry, 19:31, cs tc~i l ( l i~ig tllc m a t u r i t y  (late thereof to ~ a i t l  date. 'I'liat 
the, serrr:rl l)ayli~i>lits of interest n.(.r(> ltot O I L  ('\-cry oc~c:lsion ~li:iile upon  
t l~c.  111aturity tlatc uf ra id  ~ ~ o t i , .  lint iii a 11ur111)cr of i~isl:~rlcca, the \\.it- 
ileas ~ i o t  b r ~ i ~ ~ g  :17r)l(, to h ~ ~ e c i f y ,  t l~c, i ~ ~ t c r w t  n.as p i ( l  .w~-i>ral  d a y s a f t e r  
the  m a t u r i t y  of s ~ i t l  ~iotc,, tile \rit t~cs.;  l l :rri~ig tcstifii:tl t h a t  i t  n.as l~o>aiblc 
t h t  tile intert:st \ras 11:litl a s  rliucl~ as  tn .c~ i ty  tl;iys :rfter tlic ni:tturity 
(late, but t l ~ t  i n  l i i ~  r r w ~ l l ~ c t i o t l  the ,~1111(~ W:IS taken care  of n.itli re:rsoil- 
:11)l(, p r o l i ~ p t l ~ w s ?  a1111 i t  nl)pc1ars :~ f f i r r~~:~ t i rc l>-  fl.oni tlie i : d e t t c c  t h a t  
\\-lion t h c  11otc1 rrlatlwcvl U I I  1 ,\ugust,  1!)21, tile i~ l t e res t  e s t c ~ ~ i l i l t g  the 
niatlu.itY d a t r  of s:ri(l note to 1 Ja i iua ry ,  1931, was not pnicl un t i l  
13 August ,  1931." 

1. ((Tl ia t  011 or  about tl lr  m:ituritg (late of thtx note d;lted 30 S v p t m -  
bcr, 1938, tlie deferitla~rt R. 0. E r e r e t t  \rxs appro:rclicd hy a n  agellt of 
the  maker  of said notc, T. C'. Y o r t l ~ ,  who sought to get the t l c f e ~ i t l n ~ ~ t  to  
e r~dorsc  a rellen-a1 tlier(3of; t h a t  the saitl defci~t lant  then and  there noti- 
fied t h e  agent of tlie maker  t h a t  h e  woultl uot sign, and  h e  the11 and 
there  refused to sign a n y  re~ iewnl  of said note." 
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5. "That there is now due on said note the sum of $2,000, with inter- 
est from 28 January ,  1931, and the liability on said note of each and 
every endorsement thereon other than W. H .  Hessee, J. AL Hessee, and 
R. 0. Everett has been discharged under the terms of the trust agree- 
ment dated 29 September, 1928, and that  the individual liability of 
W. H. Hessee and J. A. Hessee was $500.00 each, ~vhich,  together with 
the individual liability of R. 0. Everett,  totals $2,000.'' 

6. '(That the maker of said note is insolvent and is now in the hands 
of a rereiver and in the process of dissolution, the order appointing a 
receiver being dated July,  1932." 

7. "That the collateral specified in said note and in the two trust 
agreements offered in evidence now remaining in  the handv of the trustee 
thereunder, the Home S a ~ i n g s  Bank, is of very little if any value." 

8.  ( 'That T. C. Worth, the agent of the maker of said ncte, nit11 whom 
the defendant R. 0. Everett had a conversation in which he refused to 
sign the renewal, was also cashier of the Rome Savings Bai~lr, tllc 
trustee named in the two said agreements." 

9. ('That on 8 January ,  1932, the second mortgage bonds held as addi- 
tional security to said note as set out in tlie trust agreement dated 
29 September, 1028, had a reasonable 111arlret value of f)-19.00 on each 
$100.00 tllereof, and the payee in said note, through its vice president, 
L, D. IGrliland, n-rote the defendant offering to sell said bonds at said 
1)rice upon liis l~ay ing  the difference betwccu the r e t u r ~ ~ s  thereof and 
liis liability upon said notc, or to lwrniit hiin to take up  s a d  bol~tls u~ ide r  
the trust agreement." 

10. "That 11. It. Goodall wns an  endorser upon said 1 ote n.hose lia- 
bility n a s  limitcd to $1,000, and oil 12 January ,  1932, he purcliased a 
bond in the sum of $1,000 under tlie terms of said trust agreement, and 
tlie saiiie W A S  credited on said note and his endorse~llcnt wss crased from 
the note; that  C. C. Council was an endorser on said notc, whose liability 
n a s  liinited to $500.00, and oil 13  January ,  1932, he l)ui.chased one of 
said second mortgage bonds under the terms of said trust ag recme~~t ,  
and thr  same was credited 011 said note and liis ei ido~scmel~t erased 
therefrom; that  J. L. Atkins a a s  an  endorser on said uote, and on 63 
January,  1932, lie purchased one of said bonds in the aniount of $500.00 
and sail1 sum was credited on said note and his cndorsen~~mt mas erased 
therefrom; that  I). C. Mitchell was an cildorser oil saic note and his 
liability was limited to the sum of $l,OOO.OO, and OII 9 February, 1936, 
he purchased one of said bonds in the amount of $1,000 under the terms 
of said trust agreement, and said sum was credited 011 said note and his 
endorsement mas crased therefrom." 

"Upon the foregoing facts the court finds as a fact that  by reason of 
the language contained in  the face of said note the cause of action of tlie 
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plaintiff against R. 0. ET-erctt  is  not barred by the  three-year s tatute  of 
limitations." 

Tliercupon judgnient was elitered i n  favor  of the plaintiff ant1 against 
t h e  defendant f o r  t h e  s u m  of $1,000, with interest, and the  t1cfentl:int 
appealed. 

Fuller, Read? CE Fz/llar for p ln in f i i j ' .  
Il. McD. I iob inson  for defendant. 

BROGDEA, J. Does the agreemeut i n  the face of the note, '?lie sub- 
scriber> nncl entloricrs hweof agree to remain and  rolitinue boulid, 
. . . notnithstandirig a n y  estt.nsioa or c,.\tensio~ls fo r  the t ime of 
p:i~iiitl i t  of it, o r  a n y  par t  of it," tlclrixe the  defent la~l t  of thc. clefellse 
of the. s ta tute  of lirlii tatio~is n l m i  it  i i  foun~tl us n fact  t h a t  tlrcl rl~alier 
pa id  interest on the  note t o  2 3  J l inuary,  1931, autl i t  appears tha t  tlic 
suit \ \ a s  duly institutc.tl on 9 Scptel~lbcr ,  1932 ! 

C. S., 3092, hl ic l i~e 's  (lode of 1031, p r o ~ i d e s  t h a t :  "Where the 
wai re r  is  enhodied i u  t h e  instrurnc~it  itself i t  l i  binding 11po11 all l ~ a r t w y  
hut n l i e r f ~  it  i s  n r i t t c n  above the sigllature of thc endorscr it binds 11im 
onl j  ." ('. S., 310.7, provitlrs tha t  :I persol1 s e c o ~ l d a r l l ~  liablc 011 11i go- 
tiablc i ~ i s t r u m c ~ ~ t .  is t l i d ~ : i r g c d  "by : ~ n y  agreerncnt bi~ltlilig 1111oli t l ~ e  
I~o l t l t r  to extent1 the tiliic of l ~ : ~ j ~ i i e n t  or to p o ~ t l w n e  the lloltler'> l i g h t  
to enforce the in\ t rument ,  uules.; nintle nit11 t l ~ c  a+,,>lit of tlic 11arty 
seeondar11y liablc," etc. 

Tllvrc a r c  sexeral rases in  this iuristlic*tion x~liit-11 tliscusi, tllc offect of 

of p : ~ ~ n i e l l t  1 ~ s  'uecii c ~ t e l i t l i d ;  ( 2 )  ~ u u t u a l  :lssent to a tl(dhitc t imc 
n-l~cii paynic,lit iz to be ni:itie." Also, i n  1T'rcnr~ r .  C'oftoil , i I~I l s .  s u p r u ,  
the lninc~il)lc. i i  tllui; stutvti: cntlorser is, of course, e ~ ~ t i t l e d  to l~o t ice  
of dis l io~ior;  nucl i t  lnay be cotrccd~il tliat by the terms of this coiirract 
tlic clefe~itlants w a i ~ e c l  such no t iw ; also that  thev m a i red  defenicjs based 
~11011 a11 t~~te11sio1l of the  t ime of l)aynicnt. T h e  lat ter  naiver ,  h o n e \ e r ,  
imports  :i legal estc.nsion of t iwe  nllicll n c u l d  he effectire agaiust the 
defc~ltlants.  G r a l ~ t i n g  that  the t ime  of I I ~ J  ment may  be este~ltlcd by a 
clcfil~ite mid binding oral  agrcemcl~t ,  . . . we a r e  co~lfrontcd by the 
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general rule that  such an agreement must fix a definite time when pay- 
ment is to be made. Tlic time thus agreed on should be as  defkite as 
that wliich is required when the note is originally executed, the elements 
of the agreement being certainty, mutuality, and considwation." The 
last u t te rawe of the Court is found in Rasbemj  2 , .  W e s t ,  supra, which 
held that the asseut of the parties to an extension of tim: was binding. 
Tlic Court remarlied that '(the plaintiff cannot disregaid the express 
provision of a contract and thereby procure the discharge of a note and 
the cal~cellation of her mortgage." 

111 tlie case a t  bar the judge found that the maker paid interest on the 
note for tlefiiiite periocls of time, to wit, four months, as s i l l  appear by 
rcferelic~e to said findings, "and that  on or  bout 1 January,  1931, the 
prilic.ipa1 paid tlie i~itcrcst thereon to 28 January ,  1931, extending the 
maturi ty date thereof to said date." 

Ortliiiarily paynie~its made by a principal \ d l  not deprive an  endorser 
of ilie beliefit of tlic tlcfense of the bar of the statute ~f limitations. 
l l o r ~ s r r  1 ' .  E'ayssor~x, 168 N. C., 1, S3 S. E., 692; FranXlin 7>. E'r,aah.s, 
205 S. C., 96. This principle, lio~vever, does not apply when the en- 
tlorsclr has coliselitcd in the bodv of tlie ilistrument itself to such exten- 
sions: 1'1~ouitiet1, of coursc, that  surh extensions are for definite periods 
of time. Becell u.  l ' l ~ ~ . a s h ,  132 X. C., 803, 4-1 S. E., 5!16. I t  is eon- 
tcl~tlvd by tlic clefendant that tlie I l 'h~ash case, s u p a ,  i:, overruled by 
il'vuof C'o. C. Clifton, supra, allti F ~ a n k l i n  v. Franks, supra. This con- 
tclitiol~. l i o \ \ e ~  car, cailliot be sustaiiied for tlie reason that  in the F ~ a n k s  
t use, a n j i ~ ~ t r ,  there was iio express wairer in tlie body of 1 he instrument 
itself, alid in tlie Clif ton case, supm,  the w a i ~ e r  of extension IT-as not in 
tlie bod) of t l ~ c  i i~~ t run ien t ,  but v as contailled i11 ail independent contract 
of guarality u l ~ o i ~  tlie back of tlie inatrumelit; nor \\as there "evidence 
that  said note was exteiided or reiiened from time to tinu:." 

The p l a l ~ ~ t i f t  nus  iiot required to caliaust the collateral ;ecurlty before 
institutiiig suit against the defendant. 111 the first place, the judge lias 
found, without exception, that tlie collateral was ~ ~ o r t h l ~ ~ s s ,  and ill tlie 
secoiid place the liolder of a note has the right to pursue his remedy to 
collect 111s debt, iiotliing else appeariiig, because "the debt is the primary 
olrligatioii between tlie parties, and the note is primary cmviclence of the 
debt." Uw1c71, v. IL'u~*ner, 202 C., 227, 162 S. E., 608. 

Upou careful consideration of the entire record tlie C'ourt is  of tlie 
opiliion that the tr ial  judge ruled correctly. 

Affirmed. 
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BRENEMAN COMPANY AND THE BREKEMAN COMPANY V. C. D. 
CUNNINGHL4M A X D  MRS. W. H. OSBORNE. 

(Filed 19 September, 1934.) 

Evidence I &In action for accounting, books of account are competent 
when properly identified and verified. 

Defendant sold plaintiff the capital stock of a corporation under the 
terms of a written contract, which provided, among other things, that 
plaintiff should liquidate the assets of the corporation, and that if the 
liquidated value of its assets qhould prove less than their book or fixed 
value, defendant should Imy plamtiff such difference. Plaintiff's action on 
the contract to recover tlie alleged difference hetween the liquitlntctl ralue 
of the assets and their book valucl was referred to a referee, and  lain in tiff 
offered in evidence certain books of account purporting to show the trans- 
actions involved in the liquidation of the corporation's ascets, nhicli hooks 
of account were identified by plaintiff's witness, n h o  testified that he had 
complete charge of the liquidation of tlie assets of thc cor~mrntion. that 
all ~ n t r i e s  therein had been made under his supervi5ion and control, and 
that  he had personally ~erif ied the 1)ooks and found thrm correct. I t  
further appeared that the books ncre kept in the ortlinary eourie of busi- 
ness, that the) came from a proper custody, and that tlle entries n e l e  
material and rele'iant, and there n a s  110 evidence of erasure\, iiregulari- 
ties, or omissions. I I c l d ,  the books of account were ~rroperlj admitted in 
evidence, and defendant's contention that they nere incompetent :IS helf- 
serving declalatiolls cannot be sustainerl. 

SCHFNCR, J., tool< 110 part in tlie conqideration or deeisittn of this case 

CIVIL ACTIOX, bcfore S i ~ l k ,  .I., a t  Dcccniber Terni, 1903, of Gr IrxoRn. 
011 2 March,  1927,  tlic plaintiff 13relieman Company,  a corporation, 

the  Cunrlingllnnl Springless Sllade Company, a corporation, autl tlic 
defendant Cunningliam entered into a coiltract, reclting that  the Shatle 
Company was a corporation, n i th  p r i l ~ c i p a l  place of businew in G r c e ~ ~ +  
boro, a n d  ha1 ing a capi tal  stock of $50,000, ilivitletl into f i ~  e huntlrcd 
shares of the p a r  ~ a l u e  of $100.00 each, ant1 t h a t  Cunningllanl \ \ a s  the 
ownbr of the  ent i re  capi tal  stock of said corporation. Ii n a s  fur t l icr  
provided t h a t  Brerleman Company mas desirous of purchasing f rom 
Cunningham the ent i re  capi tal  stock of the Shade  ('orporntion. I t  n a s  
fu r ther  recited "that t h e  anricxed report of the C u ~ i n i n g h a m  S p r l l i g l c ~ i  
Shade  Company of Greensboro, N. C., dated 26 February ,  1927, niade 
by Vestal & Company, certified public accouutants, of Greensboro, S. C., 
and made  a par t  hereof, is  a fu l l  and t rue  schedule of the t rue  assets 
and liabilities of the  said th i rd  p a r t y  (Cunnil igham Sprirlglcss Shade  
Company) a s  of t h e  close of busiiiess ou 26 February ,  1927, and i t  1s 
accepted by all  parties hereto as  n basis of this agrwmeut ."  I t  was 

fu r ther  prouided that  C u ~ n i i n g h a m  "liereby sells to  B r e i ~ e m a n  Company 
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five hundred shares of the capital stock of said third party (Shade Cor- 
poration), and Breneman Company agrees to pay Cunningham the sum 
of $10,000-on or before 12 March, 1927, upon de1iver;y of said certifi- 
cate of stock duly endorsed on the back thereof." I t  was further pro- 
vided in the contract "that the fixed valuation of the assets of the lnartv - " 

of the third part  a t  the close of business . . . on 26 February, 
1927, over and above all liabilities, was $9,059.03." Said contract pro- 
vides as  follows: "That the party of the third part  shall and will, to 
the best of its ability and judgment, within the period of one year from 
date hereof, collect all notes and aczcounts receivable, sell and dispose of 
all merchandise now on hand, and pay off and discharge all outstanding 
liabilities, as shown by the aforesaid report of examillation. . . . 
The party of the first part  (Cunningham) shall, in the crcnt the actual 
liquidated value of said assets of the third party (Shad,? Corporation) 
shall be less than the agreed fixed value, paid to said second party 
(Breneman Company) the diff erence between the actual 1 quidated value 
and the said fixed value. T h e  party of tlie second parmt shall, in the 
event tlie actual liquidated value of said assets of the third party shall 
ba greater than the said fixed value, pay to the first party any and all 
sums realized ooer and above the said agreed fixed value thereof." I n  
order to guarantee performance of the contract the defelidant Cunning- 
ham and the defendant Mrs. W. H. Osborne executed 2nd delivered a 
bond of indemnity payable to the plaintiff Breneman Company. 

Thereupon the plaintiff undertook to liquidate the said corporation 
in accordance witli-the contract, and aftcr the same had been l i~uit iated,  
the plaintiff asserted that the defendant Cunninghain 7;as indebted to 
it ill the sum of $10,546.24. I t  was allegccl that this indebtedness ac- 
crued from loss on inventory, unsold articles of merchandise, losses on 
notes, and accounts receivable, etc. The  defendants allegeJ that the 
liquidation of said corporation was carelessly and ncgl igxt ly  done, and 
that they were not liable. The  accoullt consisted of s multitude of 
various items, and the cause was referred to Hon. Th3mas C. Hoyle 
as referee. At the hearing the plaintiff offered ill erideiice certain 
boobs of accounts, purporting to show the transactions involved in the 
liquitlatiori of Cunniilgham Springless Shade Corporation. Mr. A. An- 
derson, witness for plaintiff, testified: "I was in the employ of the 
Cunningham Springless Shade Company about nine or t ~ n  months prior 
to March, 1927. At  first I was sales manager in charge of selling and 
merchandising. Following that  I mas manager of tht. company and 
continued as such until the capital stock was purchased by The Brene- 
man Company of Ohio. . . . After that  I continued in  the capacity 
of manager for a year or so. . . . I had charge of the office, books 
and records, papers and documents and the business of the company, 
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everything. Book entries were made under my  direction and super- 
vision. Other records and documents were kept under my  superrision 
and direction. Following the making of the contract between Mr. Cun- 
ningharn and the Cunningham Springless Shade Company, arid The 
Breneman Company on 2 March, 1927, I was in complete charge of the 
operation of the entire business from that time until December, 1929. 
1 had charge of the books, records, documents, arid the papers of the 
company. The book entries uere  made under my direction. I eiriployed 
help and they followed my instructions in  keeping the records." There- 
upon plaintiff offered in  evidence the collection register of tlir. Shade 
Corporation, the collection of the register of the plaintiff after the con- 
tract of liquidation, ledger sheets "co~er ing  the accounts that  reriiained 
uncollected 1 March, 1928, copies of the original inroices, covering the 
loss, shrinkage of the Cunningham Springless Shade Company i r l~en -  
tory up  to 1 March, 1929." The witness then proceeded to testify as to 
the entries from the foregoing boolis and records. The  ~ i i t nes s  said:  "1 
hare  rwified all of the items that made up the s t a t ~ m e n t  of losses." The 
general ledger of the plaintiff at Greensboro in connection with the liqui- 
dation of said corporation was then offered in evidence. The witncs? n a s  
cross-examined b; the defendants with reference to the various items of 
account as shown by the books and, among other tliings, said : "Tlie 
ledger sheets i~itrotluced were statemwts of account prepared by me and 
taken from the invoices we had to pay. I know the records vere  accu- 
rate because they have beell verifiell. We verified thein nit11 thc rcrortls 
Tie hail nit11 the nianufacturtr. . . . We kept hooks in the usual 
way." 

The referee found "that tllc plaintiff, The Breneman Companp, is the 
same corporation as the Cunningham Springless Shade Coinpn~iy. the 
Ilanle of thr~ corporation hal ing  bccn cliangcd hy law." TI? tlic.11 pro- 
ceedetl to find ~ a r i o u s  facts and stated t l ~ e  accounts betnecn the pa r t~ t~q ,  
and found "that the excess of the loss arising from liquidation an(? t l ~ c  
sums properly paid for undisclosed liabilities, exceeds the credits atl- 
nlittcll by the plaintiff to be due oil the accoullt as aforesaid by 
$7,707.90." MThereupon lie found as a conclusion of lam that the tle- 
fendants, by virtue of said coiltract and bond, are ilitlebtcd to the pluiii- 
tiff in the sum of $7,707.90. 

The defendant filed various excqt ions  to the report of the referee. 
Thcse esceptioi~s are based principally upon the admission of the books 
and records of the plaintiff company, and to the fact that  t l i ~  rcferee 
baqed his findings upon an  examiriation of such books and reco~ds.  

The tr ial  judge overruled the exceptions and adjudged that the plain- 
tiff was entitled to recover of the defendants the sum of $7,707.90. 

From judgment upon the verdict defendants appealed. 
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Shuping d Hampton for plaintiffs. 
S a p p  d Sapp and King & King f o r  defenrlanfs. 

~ ~ o c ~ n m ,  J. I n  actions f o r  a n  accouiiting, a r e  books of account ad- 
missible ill evidence ? 

T h e  defendant Cunning l ian~  onneti the capi tal  stock of t h e  C u n n i ~ i g -  
linm Springlcss Shade  Corporation, a Sort11 Carol ina ccrporation. H e  
made ,I contract with tlie plaintiff B r e ~ i e m a n  Company,  a n  Ohio corpo- 
ration. to scll said stock for  the sun1 of it;10.000. Tl lc rwpon the Ohio  
corporation coiitracted t o  liquidate tlie Spriilglcss Sha(le  Corporation. 
Tlic 1:;xrtics agreed tha t  tlie fistd xaluc of the ass2ts of the  Shade  C'orpo- 
ratio11 a t  the close of business oli 26 February ,  1927, sver and  a b o ~ e  
all  l iat~ilities,  was $9,039.03, and  thc  defelitlant C u n n i n ~ h a m  agwed t o  
pay  to tlie plai i~t i f f ,  Ohio corporation, tlic tliffcre~ice b ~ > t n e e n  tlie said 
fiscvl I a luc of said assets a i d  ( d i e  actual  liquidated value," in the event 
tliv la t ter  n a s  ltss than  tlie former.  Tlie iianlc of tlw Cunni igharn  
Spriiiglesi Shade  C o m p a i ~ y  was then duly changed by l a x  to  '(Tlie 
Breneiiiaii Company." 

P u r s u a n t  t o  tlie terms of the agreement, tlie referee fintls: "That  t h e  
Cuiiningl ian~ S11riiiglcss Sllatle Company sold tlic greater  par t  of the  
merclia~itlise on liaiid a t  the  da te  of tlie contract and  collected the col- 
lectiblo notes aiitl accounts due a t  the date  aforesaid and paid or caused 
to be paid al l  tlic obligations i t  agrcetl to p a y ;  tha t  on or  abont 1 Narcl i ,  
10LS, the C u i ~ ~ ~ i n g l i a i n  Springlcss Shatlc C'omya~iy cauqed to be made  to 
tlic tlefciitlaiit ('. 11. Cunningliani a r c l ~ o r t  of n h a t  had  l ~ e e n  done under  
the e o ~ ~ t r a r t  o : ~  its behalf ;  tha t  tlie t l t f c l~dant  C. I ) .  Ciiniiingliam per- 
fornicti tlie contr:~ct oil his  par t ,  excaept that  lie failetl to l )ay to t h e  
plaintiff B r e i l c n ~ a i ~  Company the difference between tlie net ariiount 
rmlizetl fro111 ;lie liquidation provided by tlie contrac and  tlie fixed 
assets." 

At tlie hear ing  before the referee the plaintiff offered W. A. Aiiderson 
as  :I 11 itness. 'I'liia witness had  been maiiager of tlie Springless S h a d e  
Corporatioil  pr ior  to the date  of the  c o n t r a c ~ ,  and  a f te r  said date  "mas 
i11 c o m p l ~ t e  charge of tllc operation of tlie ciitire business f r o m  tha t  t i m e  
up u i ~ t i l  l)ccenlber, 1920." T h e  x~itlless said : "I ha(  charge of the  
books, records, documelits, a n d  tlie papers  of the  c o m p m y .  T h e  book 
entries were made under  m y  direction. . . . A general record v a s  
k q ~ t  ill C i i ~ c i ~ ~ n a t i ,  hut it  7ras kept only f rom inforniatioli and  rccorcls 
tha t  n e  sent t h n  froin Greensboro. I cllecked the genl:ral ledger 117ith 
our Greensboro records and  they reconciled exactly." Tl ie  defendants 
objectcd to the introduction of such books and  records, but  the  referee 
overruled tlie objection, admit ted t h e  books i n  evidence, a n d  coilsidered 
them in making  his report.  I n  said report the referee, a n  eminent  
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lawyer, stated : "Tlie plaintiffq. o re r  the objectiou of dcfei~dant.,  offered 
i n  eritlence the books of the  Ereneman Company.  one of snit1 plailitiffs, 
and a ~ iurnher  of papers  n h i c h  u c r c  compiletl f r o m  said I1ooIi9 :nit1 o t l w  
records of said plaintiffq. T h e  referee had g r a w  tlonht.: of thc, com- 
petcncy of th i s  evitle~ice, ant1 c~onsitlcrcd w r y  careful ly the  tlccisions of 
our Supreme Court  hcforc :~tlrnitting said e ~ ~ t l t m > e .  T h t w  is :I lillc of 
caqes i n  K o r t h  Carolina, 1 ) ~ g i n n i n g  a t  a very ear ly (late ant1 coming 
tlonn to 1923, liolding that  :I p e r ~ l ~ "  book9 a r e  s e l f - s c r v i n ~  tl~rI:lrations, 
ai~cl therefore iliacliiiissibl~~. See Ilrc(izrl( P.  A l ! / w u ~ ,  I SG K. P., 219, 119 
S. E. .  201, a n d  R l u n d  I ! .  TTTar ,*en, 63 ?T. C.. 372, and  c a w  citctl tlicrcin. 
I n  rece l~ t  j e a r s  our  conr t i  sccrn to  I I ~ L T ~  relaxed. the  rule  somewliat and 
admit ted thic kin11 of critlcncc in  some c a v s  :n~tl f o r  sonie purpows.  
See I?ilrl~otrd 1 % .  I Icqu~oocJ ,  198 S. ('., 309, 131 S. E.. 641. and cac;ej 
cited therein. I n  the c a w  at  bar, tile dt~fendnnts  r s a i ~ ~ i n c d  their o n n  
witnesses ant1 cross-exalninctl the ni tnc:vi  of the  plaintiffq ill regard 
to tlie t loc~l~mcii t :~ry evitlei~cc~ aforeq:lid. a ~ i t l  refcrce has  admitted qamc 
ant1 considerc~~l it carefully ill uiakilig tliiq report." 

TI IP  comnlon l a v  nould  not lwrniit n p a r t y  to testify i n  liis o n n  
bc l~a l f ,  ant1 t h i i  pl1ilow1111y. ~ ~ r o u q h t  out :IT :I t i r n ~ ~  n h m  tlic intliritlual 
countctl f o r  lit t le or notliilig : ~ i ~ r l  \\ he11 bus~lrc i s  tr:lnqactioliq cmiisi~tetl 
large17 of barter  and c x t ~ l i a ~ ~ ~ e ,  i lo~l l) t l ( is  colored jutlicial tl~iiiliinr: eT t l l  

a f te r  iucli t l i ~ a h l i t y  n a i  rclllo7 ctl hy i t a lu tc ;  all11 t l i ~ s  m a y  e ~ l ~ l a i u  the 
i l~tcr l )~t~t ; i t ic jn of ~ I I P  Inn fou i~ t l  ill l i l r r ~ t l  1 % .  ll'trlrcri, GT, S. C., 372. and 
J fo~l ju i i  7,. lItr7)hcr,tl, 66 S. ('., 394. 'I'll( o~isc,t of inotlera i ~ ~ t t , r p r c t a -  
ti011 firqt :ipl)c;~retl i l l  In\iricriz~c ( 'ompany 1%. R. R., 137 S. C., 43, 
0 . , 4 .5 .  ?'hi. o p i l ~ i o i ~  c s a i ~ ~ i i l t  ti anti ziftctl tlie T nriou- aql) i~t . :  of 
the questioli u i t l i  q l w t  l e a r ~ n ~ g  :11id : I ~ Y T ~ . B C ~  of 110th tl1oug11t and  
i o ~  3 1 0 ~  01 ( r.  I T  I I : I ~  not o111y bcc~u cited frecjuentl> ill this  
juriztlictlon. hut I J I  111:111y otllc,ri. T~i t l~c t l ,  I l t~ari  TITiglnorc, i n  I l l \  n o r k  
on Hvitlcnce, T'olunie 3, 13age 2h2, ic,ftrs to the o p i l ~ i o n  a, "one of tlie . . 
best motlc~rii opi11l11n- 11y C ' o i ~ ~ ~ o r ,  J." 

Tlie priaci1)le ai1110111icod ill the  railroad case, s u p r a ,  has  h e e i ~  citetl 
and exteutlecl by -uhvquent  tlecisions. F o l  instance,, in  Sfor.cly c. Sfol, c\ ,  
175 N. C., 409, 100 S .  E.,  639, this  Court  s a i d :  ' (The book of bales, 
the entr ie t  i l l  nliicli nt3re n ~ : r t l ~  untler liis supervision, was competent 
to  refresh the inelllory of the nitncss, and  to corroborate l ~ i m ,  . . . 
and, bcsltles, he t es t i f id  tha t  lie llatl a n  intlcpendent knowledge of the  
facts  itnil item' recortled i n  it." Allso,,in E'lozce~s r .  b"peurc, 190 N. C., 
747, 130  S. E., 710, it  is  said : "The fact  t h a t  t h e  casliier did uot make 
tlic entries i n  the account s l ionn on the sheet did not render his testi- 
mony i~ icornpe te i~ t .  T h e  rntr ies  \ \ e re  made 117 a l~ooklieeper, emploj  ed 
by the  hauk. n h o  n a s  under  the super\  ision of the  cashier. T h e  fact  
t h a t  the  casliier did riot perqonally handle t h e  check and t h a t  he had 110 
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personal knowledge of the transactions recorded in  the account, as shown 
by the sheet, did not render his testimony incompetent as based upon 
hearsay." The  same general idea was the basis of t h ~  competency of 
evidence of a bill of lading, record of unloading and of delivery to a 
drayman of certain material. These records were produced by a clerk 
of tht. railroad company "who had charge and control of its records as 
to matters of this kind." See Supply Co. v. .McC1urry, 199 N .  C.,  799, 
156 S.  E., 91. See, also, R. R. c. Ilegzcood, 198 N. C., 309, 151 S.  E., 
641. 

The case of Branch v. Ayscue, 186 N .  C., 219, is no1 contrary to the 
other decisions abore mentioned. I n  the first place, t lere was no evi- 
dence of the iiature of the book offered in evidence, or that  the entries 
therein were made by the direction or under the supervision of the de- 
ceased. Indeed, the court treated the entries as "an un~er i f ied  account." 

I n  the case at bar the witness Anderson was in complate charge of the 
liquidation of the business. The  books of account and all entries 
tlicrein were made under his  supervision and control. Moreover, he 
testified that  he had personally verified these record:. Furthermore, 
it  appears that  the books were kept in the ordinary coi~rse of husiness; 
that they came from a proper custody; that  the entries were material 
slid wlc~.t11it, a i ~ d  t h r e  was 110 eritlence of erasures, irregularities or 
omissions which tended to cast suspicion upon the accuracy of the records 
or to challenge their correctness. 

Uitder these circumstances tile Court is of the opinion that  the rec- 
ords \yere atlmissiblc for the purposes for which they were used at the 
hearing before the referee. 

LIAirrncd. 

SCHEKCK, J., took no par t  in the consicleration or decision of this case. 

GURNEY P. HOOD, C o ~ m s s r o s ~ n  OF BANKS OF THE STATE OF XORTH CARO- 
I I S A ;  S. G. OWENS, ASSISTAST LIQ~IDATISG AGEXT OF THE BANK OF 

MUIIP I I~ ,  os REIATION OF THE BASK OF MURPHY, OF MURPHY, NORTII 
( ' \ R O I I A A ;  ,\so THE BANK O F  MURPHY r. L. E. BAI.LESS. 

(Filed 19 September< 1934.) 

1. Banks and Banking B c-Director held not liable on note to bank 
where condition upon wl-llich it was to be used did not transpire. 

Where all the evidence tends to shorn that the di~ectors of a bank 
executed their gromissory notes to the bank under a contract stipulating 
that at the end of two years the notcs were to be used if  by their use the 
bank could pay depositors in full, reorganize and continue in business, 



K. C.] FALL TERM, 1934. 8 3 

and that othernise the notes were to he returned to the makers, and that 
a t  tlie e~pi ra t ion  of the tn-o-year period the use of the notes nould not 
c~nable the hn~lli to pay depositors, reorganize and continue in hu.;iness, 
and there iq no evidence in contradiction, a judgment as  of nonsuit in an 
action thereon by tlie liquidating agent of the bank will not be held for 
error. 

2. Trial D a-Nonsuit will not be held for error where evidence warrants 
directed verdict in defendant's fasor. 

A nonsuit and dismissal under the Hinqdale Act has the same legal 
effect as  n directed reltlict, and where, in an action on a note, there is no 
evidence in contradiction of def'endant'? evidence constituting a complete 
defense to tlie action, a j~idjiment as of nonsuit will not bc held for error, 
wnce the eridence nould support a directed rerdict in defendant's favor, 
the court not neighing the elidenee, hut taking it  to be true. 

APPEAL by plaintiffs f r o m  X c E l r o y ,  ,I., a t  J u n e  Term,  1934, of 
CHEROKEE. ,Iffirmed. 

Gruy cC. Christopker for a p p e l l a n t s .  
X o o d y  CC X o o d y  a n d  D. T.17ifherspoon for a p p e l l e e .  

PER CTRI.UI. T h i s  is a n  action imti tutct l  by the  plaintiffs against 
the defei~tlaiit  upon a paper -wr i t i i~g  p ~ q o r t i n g  to he a note sigiietl by 
tlicl tlcfcl~i!a~it, vliicli tlic tlefendant atlmits h~ signed hut  alleges that  it  
Tvns u~itlcrstootl and a g r 4  hy  h im and t h r  plaintiffs' rc~presentat i rc  a t  
tlw t ime of t h c  t le l i rwy thereof tha t  it  \\-\-as to be used and to become a 
b i ~ i c l i ~ ~ g  obligntimr olily if t h e  use t h e o f  a t  the end of t ~ r o  years, w l ~ c ~ i  a 
"frer~ziiip" n p r - c ~ ~ ~ c n t  x i t h  cer tain c!epositors had e s l ~ i r c d ,  a l l  the clc- 
1)o.citol.s of  tlic 1 ~ 1 1 l r  t11c11 closed could be paid ill fu l l  alitl the  hank reor- 
gnnizeil nliil C O I I ~ ~ I ~ L I P ( ~  ill ~ U P ~ I I P S S ,  : ~ n d  if i t  a p p e a r ~ d  that  a t  snid t ime 
that  t l i ~  c!c>posito~i mulil not be paid i n  ful l  a ~ i t l  the bank reorganized 
a1ii1 ( . ~ i ~ t i i ~ l i i ~ l  ill 11li~il1ehs thcre w r e  to  br iio liabilities tlrrrr~uil(lcr, a ~ ~ d  
the ~ J : I ~ J P ~  \ r - : l ~ t o  h~ surrc~i~!oiwl ai~cl ca~icc~lcil. 

Tlie l ) l n i ~ ~ l i f h '  wit~iess, S. G. O w n ,  i n  rharge of the liquidation of the 
Ln~ik,  oil cross-eswi~~ii~at ion testifird that  there is a record of tlie ba111i 
r c l a t i w  to this  i~o te ,  n11t1 four  sinlilar orles, i11 the fol lo\r i i~g n.ortls: 
"Uci~ig xccnr t~ l  note3 gil-en by officers and  directors to be lield a s  sec.urity 
against loss to g e ~ ~ e r a l  deposits to he usctl a t  the  end of the  contract 
perioil, if f o m ~ d  ~~ecessary ."  A b c r t  11. I3laBe, 1~110 reopc~lctl  the Baiik 
of N u r p l i y  under  directiorl of the Ua~llrilig T)epartmrrnt, as  a ~ r i t ~ ~ e s s  f o r  
the  l)l:~ii~tifi's! csp1:iiiietl the e n t r ~ -  aborc  quoted as  follon-s: "1 will 
e x p l : ~ i ~ ~  wlmt 1 meall by tha t  c ~ i t r y .  I t  was necessary to ninlte a n  
elltry of th i s  $;i,000, so I cliargetl loalis and disrouilts, and  crt,tlitetl 
deposits, the  c s p l n ~ i a t i o ~ i  hcing 'Secured notes g i ren  by officers and 
directors to  he held as sccurity agailist loss to geueral dcpositora, to be 
used a t  the  end of the contract period, if found i~ecessary,' thougll this  
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bank was supposed to  be left alone for a period of twc~ years. I n  the 
event that  this additional sum of $5,000 was not sufficient to pay off 
the depositors and keep the bank open a t  the expiration of two years, 
the notes under the agreement would be given back to the makers. I f  
a t  the end of two years, if the bank could remain open by the payment 
of this $5,000, then it was to become an actual asset of the bank." 

Thcre was other evidence corroborating and none contradicting the 
criclcnc~ quoted. All of the eridence tended to show that  a t  the end 
of the two years referred to in the agreement the depositors could not be 
paid in full, and that  the bank could not be reorganized nor continued in 
business, even with the payment of the five notes for $1.000 each. 

"Tlw lcgal effcct of a directed verdict is the same as that of a nonsuit 
or dismissal under the statute (Hinsdale Act), the couri does not weigh 
the elidencc, but assumes i t  to be true in favor \of the (defeated party." 
In, re  Will of Deyton, 177  N.  C., 494 (503). I f  the "legal effect of a 
directed verdict is the same as that of a nonsuit or dismissal under the 
statute," it fol lom that a nonsuit and such dismissal has the same legal 
effcct as  a directed verdict. Not weighing the exidence in this case, but 
aswming it to be true in favor of the plaintiffs, we think his Honor was 
\\ arraiitetl in tlirectiug a ~e r t l i c t  for the defentlant, alitl, therefore, com- 
mitted 110 reversible error in granting his motion for judgment as of 

GUTHRIE  FRASCIS ,  ADOLPH B. FRAKCIS. A N D  R. C. FRANCIS V. J. S. 
MAS;\', J .  H. HEATH. BCEYT OF ROAKOKE RAILROAD ASD LUMBER COM- 
P A Y \ ,  ASD I iOASOI<E RAI1,ROBD A S D  LUMBER CO!IPANY. 

(Filed 10 September, 1934. ) 

Estoppel C b---Owners held estopped to claim title to land as  against 
purchaser by their written authorization of grantee to sell. 

Wllr~lc tlic ovners of lnnd iubjcct  to the do&er right of their mother 
a~~tlloiizc tl~c~ir mother to sell the land by letters wi t ten  her to this 
eftvet, :lnd ill rcliance on thc letters she sells tho land, and the purchaser, 
:~lso rrlyinq ulmn the letters, ~~urchases same and pays the purchase price 
to l ~ c r  in cood faith, the onncrs of the land are estop ,ed to claim title 
to the lnnd a s  against the ~?urchaser, although their le ters were insuffi- 
cient in law to conrcy title to thcir mother. 

,\I,I~E..IL by Guthrie and lldolpll 13. Francis, from Di.uin, J., at May 
Term, 193.2, of HPDE. Pl'o error. 

The  controversy is indicated by the issues submitted to  the jury and 
their ansvers thereto, which are as follows: "(1) Are the plaintiffs, 
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Guthr ie  F r a n c i s  and  Adolph Francis ,  entitled to  a n y  par t  of the f u n d  
derived f r o m  the  sale of t imber  on the  lands described i n  the  complaint,  
said funds  so derived being now i n  llands of tlie c le rk?  1 .  Y o .  ( 2 )  
I s  the  plaintiff, Rudolph C. Francis ,  entitled to  one-third of the funds  
derived f r o m  sale of said t imber?  A. 'Yes.' " 

Tlie court below rendered judgment i n  accordance with the ~ e r d i c t .  
Tlie plaintiffs, Guthr ie  anti Adolph B. Francis ,  n u d e  numerous escep- 
tions and  assignments of error  and  appealed t o  t h e  Supreme Court .  

George T .  Davis for plnin f i f s .  
S o  c o u n s e l  f o r  de fendan f s .  

PER C'URII~I .  Guthrie ,  Adolph H. and  Rudolph C'. Franc is  o r ~ n c d  a 
one-third interest i n  a certain t ract  of l and  i n  H v d e  County, N o r t h  
Carolina, containing about 50 acres, arid k n o n n  as  T r n r t  No. .iOi on 
the Mattarnuskeet map,  subject to tlic (loner intelest of thc'ir niotlicr, 
Mrs.  A1ffie Francis .  Tlie c o n t r o ~  e rs j  is o l e r  the  sale of ccrtaili t i ~ n l ~ c r  
cut off tlic laricl aud  tlie one-third sum, $124.00, n as  placetl ill tlic 11n11tli 
of the  clerk of the Superlor  Court  of Hytle  County, Sort11 C'arolin:~. to 
abide t h e  result of nl io  n a s  tlie olrlier of tlie 1:lntl. T l i ~  t l c f ~ i ~ t l n ~ ~ t  
J. S. Mnnn i l~ t roduced  t n o  letters f rom G u t l ~ r i e  alltl A\dolllll Ii. E ' r ,~~lc l s  
to their  mother, X r s .  Affie Francis ,  and  a ] j n p c ~ - n r i t i l ~ g  f rom 11cr. (WII- 
t ract ing and conveying to snit1 tlefcntl:tnt 31;tnn ant1 anot l i t r  tiit. I;~ntl,  
also reciting the  receipt of tlic coiisitlrratioli of $100.00, a i ~ t l  tlic f u r t l ~ c r  
recital tha t  she n as the "z~uthorizctl aec'lit" of her  so~i.. T h e  iief~~litl:~nt - 
Alan11 teitlfietl tlint when Mrs.  Frat i (3i~ .iiglietl tlie p a l ) c j r - n r i t i ~ ~ g  lie l).~ltl 
lier $100.00. ,It tlie t ime of the t r i a l  X r s .  F r a i ~ c i s  \ \ a s  dead. 'I'lie 
letters introciucetl mid l~urportecl to be n r i t t c n  by Gutliric :nu1 A1doll)ll B. 
E'raricl.; to  their  rnother, under  n Iiicli tlpfentl:uit M a i m  rlaii~ietl  <lie I\ as 
tlwlr " a u t l ~ o r i d  agent," n e r e  ntlniitted I y  G u t h i e  n11t1 A\tlolpli U. 
Fralicls to h:tr e been n r i t t o n  by tliclli. I t  r~ ;IS coiitcniled ily tlw l)la111- 
tiffs, appellants,  tha t  the  letters (lsd i ~ a t  g i r e  tlieir l i~o thcr  aut1ioi)itg to  
sell tlie land. W e  th ink  tha t  t l ~ c  laiiguagcl ill the letter> n111(*11 n e r e  ill 
alisnvr to o l ~ t  r nr i t t e l l  h j  lier to  them i l l  regard to  tlie lalid, li SUFI- 
clently clear to give the autlloritg to their  i ~ ~ o t l l e r  to sell the laud. S h e  
and  the defmclalit N n n n  so untlcrstood i t  and  the  tlefc'nclnl~t 11:111n 11:ild 
the n io i~cy  a ~ l d  she rcceived i t  uutlt,r the a u t l i o r i t ~  colitaillcvl ill the 
letters. 

T h e  court below c l ~ a r g e d  the jury, i n  part ,  as  fol lons:  'Ll\Tliile this  
paper  of Mrs.  F r a n c i s  would not convey t h e  Icgal ti t le of these l)laintiffs, 
and  nliile her  authori ty  to colivcy i t  n a s  not under  scal, nl iere  a l )e rwn 
by his  actions ant1 conduct i n  n r i t i i ~ g  i i~duces  another  par ty  t o  rely up011 
it,  lie n o u l d  thereafter be estopped in  equity t h e  claim upon i t .  
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"Mr. N a n n  testifies t h a t  N r s .  F r a n c i s  signed t h a t  paper  voluiltarily 
and attached t h e  letters f r o m  her  sons, giving her  au thor i ty  t o  convey. 
Induced  thereby, h e  paid her  the  sum of $100.00. 

"Therefore, t h e  court charges you, if you find facts  to  be a s  testified 
tha t  these plaintiffs who wrote these letters expressing rdI ingness  f o r  
h e r  t o  sell i t  a n d  X r .  X a n n  relied upon  t h a t  and  vias induced thereby 
t o  p a y  money received, these plaintiffs cannot go back low and  claim 
land a n d  money too. 

"Tha t  while i t  would not h a r e  the effect of passing title i n  equity, 
they would be estopped." 

We ih ink  under  tlie facts  and  circumstanc,es of th i s  csse, t h e  charge 
of the  court below was correct. W e  h a r e  examined with care t h e  
numerous exceptions and  assignments of e r ror  made  by  the  appeal ing 
plaintiffs. V e  d o  not th ink  a n y  of them can  be sustaint:d. W e  see oil 
the  ~ v h o l c  record no prejudicial  o r  rerers iblr~ error .  

N o  error .  

(Filed 10 October, 1934.) 

1. Trial D a-On motion of nonsuit all the evidence is to lw considered in 
light most favorable to plaintiff. 

On a motion as  of nonsuit, all the evidence, n lietller ofl'ered by plaintiff 
or elicited from defendant's vitiiesses, is to be consiilered in the liglit 
most favorable to plaintiff, and he is e n t i t l ~ l  to evcry rcaionablc intend- 
ment tliereoii and every leasonable inference tl~erefrom. C. s., Xi. 

2. Frauds, Statute of, .I a - Promise to answer for debt held original 
p~~oniise not coming within statute of frauds. 

l.'laintiff, :I depositor in a b~l i l i .  \vent to the bnnli with tlie iiittwtion of 
\~ilhclrn\viiig her deyosit, and was ~~ersuadccl from \vitlicli~a\~iiig licr funds 
11y rel~resentntions of the bnnli's soulitl~iess n ~ t ~ d e  by tl-e rice-presitlrnt. 
director and stocltliolder of the bank, and by his personal guaranty against 
loss of lier del)osit by the banli's inso1renc.y : H c l d ,  tlie ruarnnty of 1 ~ y -  
mcnt made by tlic rice-l~resitlcnt, director ant1 stc.clilioldcr of tlic bank 
\v;is nu original ~ ~ r o m i s e  to nnsver for the tlclbt, 11l)oii sufficient coi~sitl- 
er:~tiiln, :1nd does not come I\-ithin tlie prorisicns of the statute of frauds, 
C. S., 987, and ul)on tlic insolvency of the bank tl~iil loss to the clel~ositor 
tlic plea of the statute is not a valid defense. 

3. Estopl~el C d-Plaintiff held not estopped by filing claiin with bank for 
deposit from suing on individual's guaranty against Icss. 

Plaintiff was peisuaded from n i thdra \~ ing  her deposit in a bi~nli by tlie 
personal guaranty of her deposit by tlie vice-president, director and stocli- 
holder of the bunk. Upon the failure of the bank she filed a claim \\it11 
the liquidating agent for the amount of her clelrosit : IIcltl ,  1)laintiK \I as  
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not estopped by filing her claim with the Bank from bringing suit on the 
guaranty, her action in filing the claim and obtaining what dividends she 
could on the deposit being to the interest of the guarantor. 

4. Guaranty R -Guaranty in this case held guaranty of payment and not 
guaranty of collection. 

Allegation and evidence that  defendant guaranteed plaintiff's clepoqit in 
a bank a re  held sufficient to constitute a guaranty of l~ayment, ant1 riot 
merchly a ~ u n r m i t )  of collection, and p1:xintiE's right of action 1s held to 
ha1 e accrued upon the insolvency of tlie bnnlr a11d its inability to 11:ry the 
tlel~oilt on demand, mld plaintiff mas not required to \ \ni t  until t l ~ e  
liquidation of the bank and the payment of all clivitlentls on 11cr clel~~cl t  
before instituting action. 

5. Trial E c-Charge to jury i11 this case held suff~ciently full. 
Where the charge of the court fully sets forth all suhstantivt~, nl:~tc~ri:ll 

and essential questions of 1:lw arisinx ul~on the f'avts necessary to :I tl(,tc,r- 
mination of the controversy, the charge \\-ill not 11e lieltl fur c\rror 1111on 
alipellant's exception to its suffic.it,acy, it being incnmbe~it on al~l~t'llant to 
have requested special il~structions if he clesirctl :I fullpr :r11t1 mow q~c~vitic. 
instruction on any aspcct of the case. 

A l ~ ~ r ~ a r ,  11y c l t f c ~ l t l a ~ ~ t  f rom Fidcry, J. ,  a11t1 a jury,  a t  . \p r i l -Yay  Civil 
Tt>rm, 1934, of HESJ~ERS~S.  S o  ( ' n o r .  

Tliis is x i  ar t ion brought by p l u i ~ ~ t i f f  ag:linst t l ~ c  t lcfc~l t ia~i t  t ~ i  1.,3c,Jver 
$1,320.39, wit11 ilitc~rest f r o m  18 l~)ccfml~er ,  1936. T h e  y la i~~t i fF ,  ; I N  "111 
wolilnn 7 2  years of agc, lil-etl i n  Flctchcr, 1Ie1id~rsol1 C'ouiity, Sort11 
( ' a r o l i ~ l a .  S ~ I P  hat1 l i d  t l ~ c r e  about 33 - e : m  alitl h:?tl li11o\~11 t11; tit4elitl- 
an t  sii1c.c. 11e \\.as a lit t le 1107. 1 1 1  rlie T-illnpc Tvas the I3:r11l; of Flctc*l~c.i~. 
TIIP clefe~~tlalit  l i ~ e d  in F l r t c l ~ e r  a11 his life. He was vic~e-l~rc~si t l (~r~r ,  
i l iwctc~r :111il xtockl~oltlcr of t h e  13ank of F le tc l~c~r .  1 Ie  hat1 a l ~ ~ c ' t r y  
good tlc,posit i l l  tlic baldi, ,some $1,500, : I I ~  o~ved  thcx 11:11ik so111,' I I I U ~ I ( ~ ~ .  

I l e  ~ 1 1 1  a g l ~ c ~ y  stow ill Eletcl~cr ,  11x1 so~iie  truelis aiid a 10t of 1:111~1. 
0 1 1  20 x o v e ~ ~ l b t ~ r ,  1930, lie \!-:IS ill Lislwvillc ~v11e11 t 1 1 ~  ( ' ( , ~ t r a l  rh111< L I I I ( ~  

T ~ I I R ~  C'oiiil~any closet1 its doors m i l  rrturntjtl to Fletrlier ill tlic :~ f te r -  
11oo11. 

T h e  plnilitifi' tcstifietl i n  p a r t :  "I ~ w n t  to the E a ~ l l r  of E'letrlicr fo r  t110 
111~110":' of \\-itliilra\vii~g this  iiioliey. .Is a rcsult of n.liat I Tv:la toltl I 
n c i ~ t  to get the mc111ey. I welit to the  door of the bunk ant1 i t  \\.:I? sliut, 
:111tl 1 :vc.~~t to t l i ~  n . i l ~ t l o ~ ~ -  a i d  l l r .  Su11lni.r sags, 'I,c,t 1 1 ~  i l l , '  arltl J l r .  
T o u ~ ~ g l ~ l o o d  carnc to the door and took me through the  door :111tl illto the 
ofiiic.cl of the  b a l k ,  am1 M r .  Y o u ~ ~ g b l o o d  says, '1 \\.ill iasure - o u r  ruolieg. 
I t  is  safe  here.' h d  after  some argulilc2nt he  rel~catetl ,  '1 will iu.urc 
you. I t  is s:dr.' A n d  M r .  Youngblood said, 'This is a sountl balik.' i 
went tlierc to withdraw m y  money and when 1Ir. Toungblootl said it  n-as 
safe I v e n t  off satisfied. Mr. Pour~gblood  told me  111y money  is all 
r ight  m d  I trusted him. . . . T h e  20th of Nowniber ,  arcoriiing to 
m y  recollectioi~, is  the date  I v e n t  to the bank to witllclraw m y  ~ O I I C ~ .  



S 8 IS T H E  S U P R E M E  COURT. [207 

( I t  is  :~dmit ted tha t  the  bank closed on 1 8  Deccmher, 102'0.) Tllc hook 
v h i c h  is  s h o ~ ~ n  rile is  m y  hank book. I thought  I h a d  i t  F t home. * l f te r  
tho bank closed, I prored nly c1:lim a g a i m t  the  bank. 1 \rent don-ri to 
t h e  bank a n d  filed n claim for  the amount  of 1 1 1 ~  money ag~ninst the  ljanlr. 
. . . Tllc B a n k  of Fletc'llcr reopcned sliortly af ter  i t  closcd and I 
~ e n t  t o  the  bank s e w r a l  times tliercafter a ~ ~ t l  saw it  open a ~ i t l  i n  opcra- 
tiolr. 1 signet1 a contract pcrrnittilig tlie bank to ~ c o p e ~ i .  . . . 
Since I brought this  suit, the  hank llns paid m e  a di~-itlcntl of t~vel l ty  
11cr emit of m y  (Icl~osit." 

I t  was i n  cl-itlence t h a t  the  bank TL-oultl p a y  50c. on tllc dollar. It 
closed 011 18 I)ccembcr, 1030, and  reope~letl  26 J a n u a r ~ ,  1031. Tliose 
n.110 tlitl liot s i p  the  contract liad tlie privilcgc of n.itlitlrarr-irig tlir,ii3 
f u ~ i t l s  jnluictlintt~ly upon the  bank's reopening. T h e  records (lo not dis- 
clow :uiy rcfusal on the  par t  of the bank to l ~ c r n ~ i t  n.ithdl~an.ing of fn11tl.4 
at  ally time by l ) c i . s o ~ ~ s  1~11o r ~ f u i c t l  to sign the coiltra?t.  'L'11cw v n s  
11o111iq; to  l ~ r o l ~ i h i t  the I\-itl l t lra~ral of funds  unlcss the clttlm;itor cntcrc,(l 
illto :L sil~iil:ir c.ol~tr:ic~t :is 311s G a r r c ~ ~ .  T11e b:rnk remninrtl open tho 
sc~.oii(l tinit, fo r  about IS nion t l~s  and  did a g w c r a l  clcl)ositi~ig au(l  clicck- 
I ,  i s .  7'11c Corporat ion Col~imission ruled tha t  uillcsq :I voutr:rct 
\\.:I- . s i l : ~ i d  to  the c.oiltr:~ry, a t1el)ositor hat1 t l ~ e  r ight  to :r.itlitl~xn- fniltls 
I I ~ I O I L  tlit' ~ ~ I w q u ~ ~ n t  opel l i~ig of the bank, :11it1 this course Tvas follun-('11. 
011 17  I)c~c.c~ilbcr, 19:3o, a t  a rileetil~g of the directors, the tlefc~itlant I)oiiig 
l ~ r c s c , ~ ~  t ,  :111 ordt,r n.:ls m:ltlc to r low the  b;~nlr. 

I)c~i'cwtIa~it agrectl to guarnntec thc tlcyosit accou~l t  cf Miss Rctltlcll 
: I I I I I  1,;tirl 11or nncl l ~ a t l  some of t l ~ c  d e p o ~ i t o r s  to sign t1.e : ~ g r c n m ~ ~ ~ t  to 

r .  

rc 'o l~~t i .  I 11c tl(4c11tlm1t tcatificd, ill lrart, spenking of 111 ~ i l ~ t i f f ' s  C O I I V ( T  

s:~tioil \\.it11 liini : "1 think i t  n.as 1111 the outsi(lc of the l )a~i l i .  1 nnl not 
cor ta i~ i  as to tl~c: (lay. S h e  aslictl 111e if 1 tl~oupli t  the bai l< \r.~ts a11 r i ~ l ~ t .  
1 toltl her 1 tllouglit i t  \\-as, t h a t  1 Ilad my liio~icy tllcrc ant1 tllc Iiitl,; 11:1(1 
tlit'ir uionc'y tlicre. I tlitl liot tclll her  t h a t  I n.oulJ i~ lxurc  11or nio~ic>y ill 
tile b a l k .  ,ilitl (lid not tell llcr 1 n-oultl pay : I I I ~  loss tha t  slw might  
iu; t :~iu i n  the 11:nili if thc b:1111; closetl. All l  1 ,sai[l \Y:I .~ t ha t  1 tliought 
the 1)a11k ~ v a s  :ill r i g h t ;  t l i~ t t  1 had m y  many t I i t>x  :ill11 t ' lat I I I ~  c l ~ i l ( l r e ~ i  
11:itl t l ,eir n i o ~ ~ c y  tlltw." 

' l ' l~c isauw su l~mi t ted  to the ju ry  and tli(:ir answers 111:wto n.crc a s  
fullo~r-a : " (  I )  Ditl the plaintiff h a w  on tleposit i n  the Bank  of F l r t c h r r  
tlic, s u m  of $1,330.50 011 20 Sol-ember, 10:30? LL ( T I > s ,  hy c o ~ ~ s e t l t . )  
( 2 )  1) i t l  1 1 1 ~  t lcfol~t l : l~~t  13. 11. You~igblood eiitcl. in to  nu agrcwiicnt wit11 
tlrc l ) l ; ~ i ~ ~ t i f f  g u : w a ~ ~ t c c i ~ i g  to tllc plaintiff tha t  he woultl he persoilally 
~wl)ons i l ) l e  fo r  a n y  loss slic i i~igl l t  S U S ~ : ~  if said funds x c r e  periliittecl to 
remain 011 tlcposit ill s:lid bank, as  allegctl i n  the com1)laintY ,i. Ye.<. 
(3) If' so, did the  defendant breach said guarantt.e agreement 3 A. Tcs .  
( 4 )  TYas the B a n k  of Fletcher  i n ~ o l r e l l t  on 20 S o ~ . e n ~ b ( , r ,  1030, ai~cl/or 
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I S  I)c~cc~rtlhcr, 19303 ,I. Yes. ( 5 )  TVhat amount  of claniaqc~h, if :~ny. is  
the plaintiff mt i t l ed  to rcco1er of t h e  tlcfenc!a~it 117 rcahon of m i l  
a l l ~ g c d  brca(2li ? ,I. $760.00, n itliout iiiterest." 

T h e  czourt hrlon reiltlerctl ju t lp ic .~ i t  on  the ~ c r t l i r t .  T h e  tlcfc nt1:int 
matlc Iiumerou, vsceptioils and a . , ig~ ln le~~ts  of crror  arid a l ) l ~ c ~ l l ~ t l  t o  
the  S u l x e r ~ i e  Court.  T h e  necessary ours  : ~ n d  mat r r ia l  fact,   ill I)<.  i c l t  

fo r th  i n  the opinion. 

f ollo~vilig rlllcs niay be applied : ( 1 )  I f  the  l~roiilisor is a strangor to the 
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transaction, without interest i n  it,  the obligations of the statute are  to 
be strictly upheld; (2 )  but if he has a personal, immediate, and pecu- 
niary interest i n  a transaction in which a third party is the original 
obligor, the  courts will give effect to the promise. Th,? real charaefer 
of a. promise does not depend alfogefher upon form of ercpression, but 
largel?y upon the situation of the parties, and upon wlzefher fhey under- 
stood it to be a co77afe~-a7 or direct promise." (Italics ours.) ~llcrcan- 
tile Co. v. Br?yanf, 186 N. C., 551; Jennings c. Keel, 196 K. C., 675; 
Dillard v. Walker, 204 N. C., 16  (20).  

We do not thirilr that  the agreement of the plaintif '  tliat the bank 
could continue to operate was inconsistent with her right of action 011 

defendant's promise to her, so as  to estop her. When she went to with- 
drav lier money she had the direct promise of defenda i t  to insure her 
moncg, that  it \vas safe, the bank sound, the money was all right, and 
she trusted liilli. We see no reason why filing lier claim oil the bank 
~voiild have the effect to rclcase dtfeiltlant. I t  v a s  to his interest tliat 
slie reduce lier claim on him by obtaining what t l i ~  identl:; slie could from 
the bank, and acting as a prudent person ~vould do untlcr the circum- 
stances. 

The 1)laintiff alleged in  her complaint, in pa r t :  "That oil or about 
20 Sorember,  1030, tlie defendant 13. H. Youngblood, whom this plain- 
tiff 1iad li110~11 for a long perioJ of time, a~l t l  in vhom die 1i,1d tlie 
utmost coufidcacc, and who she k~ iew to he a director a1 (1 offirer in said  
bank, having ascertained that  plaintiff intcndctl to x i t l  draw hcr funtls 
from said bank, urged the plaintiff that  slic allow her 'unds to rcnmin 
in sail1 banli, aiitl then and there assured tlic said plaintiff that  thc snid 
bank ti as s o l ~ e n t  and guaranteed to tlie said 1)laintiff t h ~ t  tlie said bank 
11 as solvcnt ant1 tliat he m oultl sue that  she suffered 119 loss, ant1 that 
plaintiff, altliough she liacl definitely deci,led to ~ v i t l i ~ l r : ~ ~ \  her funds 
from said bank, relying solelS upon the assurances, )roiniscq, rcpre- 
sentatioi~s and guarantees of tlie said hank, decided to allon her funds 
to rcnlain in saitl bank and did allow them to remain in said ba lk ,  saitl 
fuiltls bei~ig in the amount of $1,310.50, as the prosimatc~ r c s d t  of v-hich 
tlie plaintiff has suffered a total loss of tlie said sum of $1,520.59," etc. 

It is colitcntled by the defendant, in part : "That lie did not olve l~ la in-  
tiff aaytliing, but, according to tlie plaintiff's cvidei~cc, insured her 
a g a i n ~ t  loss. 111 other nords, if he were a guarantor he becarlie liable 
up011 default of tlic bank, but not until after tlie plaintiff had eslinusted 
litr rcu~cdy against tlie bank." 

We think that tlic language in the complaint ant1 the evidence suffi- 
cient to support tlie rertlict. I n  JettXins ?;. TT7ilhinson, 107 x. C., 707 
(700), it i s  said: "There is a plain distinction hctnte i a guaranty of 
payment and a guaranty of collectio~i. 'Tlirx former is a i absolute prom- 
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i-e to pay  the  debt a t  maturi ty ,  if lrot ])aid by the priiicipal debtor, and 
tlie guaraiitee nmy begin a n  :~i.tioii ag:riliit tlic, gnarau tor .  T h e  lat tcr  
is  a p r o m i v  to pay  tlic debt upon the i~oiiili t io~i tha t  the gunra l~ tc r  sliall 
i l i l igei~tlg proscrute the pr incipal  tlrhtor ~ : i t l iou t  5uwrii. '  . l o ~ p <  1 .  

_l\hJortl, 79 S. C., 1 7 3 ;  Ba j l i e ' s  Sure t i t s  and Guarantors ,  11:l." 2 '1~15f  
C'o. r .  G o d ~ ( ~ u ,  190  lT. C., 513; l " t x \ f  ('0. 1 % .  ('lzfloz~, 203 x. ('., 4q3 
(4%) .  

We tliink, on plai l~t i f l ' s  eridenci,, t h a t  this is a g u a r m t e e  of p a j m e l ~ t ,  
a11d under  t l ~ e  facts  and i~ircumstanccs of this  caLe p l a i ~ ~ t i f f ' s  riglit of 
ac t io l~  hat1 accrucil nllrii  she inqtitutetl tlie suit.  

T h e  charge of t h c  court below gave the contei~t ions of lmth l ~ a r t i c s  
fair ly .  111 fact,  gave four  long conti a t ions axid fifth, a requc.teil r l ~ a r g e .  
a s  a mat te r  of Ian-, i11 the language p r e l ~ a r e d  by defen,li~lit .  'J l~c'rc i 5  

110 exception by d e f e n d a ~ ~ t  i n  the  record to the charge as  g i ~ e i i .  T h e  
exci~ption+ and  assignliieiits of c,rror to  this Court  arc to  thix ciiili't that  
tlie court bclow i n  i ts  cliargc failed to  define guarai i ty  :~n t l  n i l a t  \\.as 
necessary t o  constitute i n r o l ~ e n c y .  TVtl tliiiili, taking tliix cliaigc, a s  a 
n liolc, t l ~ c  tlefiwdaiit's allrlged contract \r it11 1)laintiff n a i  fully w t  for th 
and es1)lained by tlie court helov the queztion of i r i w l ~  c11c.y f u l l j  
considi~ei l ,  if t h a t  issue n as  mater ial  to  t h e  t le ter i l~innt io~i  of tlie ca.e. 
'I'lie tlefeiidant, if i t  tleiired more ful l  and  ipecific i ~ ~ ~ t r ~ w t ~ o i i s .  slioultl 
h a w  a5ketl fo r  them. Dui , / ,  I . .  Lo~lq, 189 S. C., 129 (137). 

TVr think i n  tlie r11argi3, a l l  the zuhstanti\e,  mater ial  amti e ~ w i i t i a l  
qlw-tioily of l a v  arising on the facts  to  d e t c r l l ~ i ~ i e  the controler iy l iere  
full) set fo r th  hy the court I~elow. *lIo\s 1.. / ? v o v n ,  199 S. C., 159. 

Tlie quebtlon n a s  one n l n i i i l  of fa r t .  fo r  the  jury. I t  lias fouuil nit11 
l ~ l a i i ~ t i f i ;  i11 l a v  n c  find 

7 7 

,\ o error .  

SECURITY KATIOSAT, BASIC (TARI<ORO USIT). ADMISISTLIATOR D. n. s. oF 
TT. R. TOLSTOS, Sutc~ssort  TO SORTH CAROT.ISA BASIC AS11 TRUST 
(-'OJII'ASY ( T A R ~ O R O  CSIT),  ADXISISTR.\TOR D. n. s. OF W. R. TOLSTOS. 
I ~ u s ~ D ,  T ,  H, (:. R R I I K I ~ ~ S .  IT. E. c w m ,  J. I-. i m m ,  IT. 1,. IASIC. 
TT. E. PHILLIPS, W. 11. PHIIJ1,II.?S, A. J. WALSTOS, J. It. TTAI,STiJS, 
.LSD U. H. ITEI313, L)IHECTORS OF THE PISETOPS CANI\-ISG CO.\II'AXY. 

(Filed 10 October, 1934.) 

1. Executors and Adn~inis trators  A b- 

The appointment of n bank as  administrator cnlniot Ijc attacked in 
action against the tlirectors of the bilnli tu recorer losses susti~il~ctl to rlic 
cstate by :~llrgecl gross neglcct and i~~isiiianageli~er~t of the Irralll; hy the 
directors. 
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BANK v. BRIDGERS. 

2. Banks and  Banking C c: H e- 
The relation of debtor ancl creditor exists between a depositor and the 

bank of deposit, which relation, upon the death of the depositor, exists 
between the bank and the depositor's estate, and t l i i ,~  relation is not 
changed by tlie appointment of the bank as  adminis1;rator ~vhere the 
deposit is co-mingled with other funds of the bank. 

3. Ewcutors  a n d  Administrators P a-Ahin is t ra to r  mily refuse t o  dis- 
t r ibute  estate prior t o  expiration of onc year f rom appointment. 

A bank, acting a s  administrator, has a legal right to :lold the funds of 
the estate and to refuse to settle the estate and distribute it  to the heirs 
ullon their demand prior to the expiration of one year from the a ~ p o i n t -  
ment of the bank as  administrator, C. S., 101, 100, 147. I n  this case 
demand was inaile sliortly before the bank was placed in liquidation, but 
it appeared that the bank was solvcnt on the date i t  was appointed ad- 
ministrator, and there was evidence that it  n-as solveit a few months 
before bein,q placed in liquidation, and that i t  was placed in liquidation 
in less than a year after its apl?ointment a s  administrator. 

4. Esecutors  and  Administrators A a-There is  presumption of compliance 
with s tatutes  i n  licensing bank t o  a c t  a s  administratoi.. 

There is a presumption that  the Insurance Commissiclner has complied 
with the statutes in licensing a bank to act a s  ailminislrator, and where 
there is evidence that a banli, on tlie date it was appointed ndministrntor, 
was solvcnt in an amount in excess of $100,000, the cortention of an ad- 
ministrator (1, b.  n. appointed upon the bank's insolvency that the bank 
had nct complied with the provisions of C. S., 6376, 6377, 6XS,  6379, 
cannot be sustained. 

8. Corporations 0 c- 
The directors of a corporntiol~ may b r  held personally liable for gross 

ncglect of tlieir duties, mismanagement, fr:~ud and deceit resulting i11 loss 
to a third person, but not for errors of judgment made i ?  good faith. 

6. Banks and  Banking H &Evidence hcld insufficient to hold directors 
liable t o  administrator d. b. 11. fo r  loss alleged t o  have resulted from 
directors' gross neglcct and  mis rna~~agement  of bank. 

This action was instituted by an administrator d. 0. qt., appointed upon 
the insolvency of a banli which had been appointed, :1nd had acted as  
atlministrntor of the estate prior to its insolvency, and was instituted 
against tlie directors of the bank upon allegations of gross neglect of their 
dntics and mismanagement of the banli in that tliey l i a i ) \~  or sliould have 
linown that the funds of' tlie estate had been co-nlingled wit11 the general 
assets of tlie bank without being properly secured ~ i t h  bonds or collatcrnl, 
a i ~ d  in that they refused to close up the estate because they linew the 
b:ll~li was in imminent danger of insolvency nncl tlie \r.ithdra~val of tlie 
funds \vould force it  to close its doors. The evidence was to tlie effect 
that the bnuk had been 1iccmc.d to act as  administrator and a t  the time 
of its aplx)intmcnt was solvent in excess of $100,000, c lid that the bank 
was solvent a f e n  months prior to being placed in liquitlation, and that it  
was placed in liquidation prior to the expiration of c'ne rear  from its 
aplrointnient as  administrator: Held, the evidence was insufficient to 
bring the directors to an accountability under the law, and tlieir motion 
as  of nonsuit was properly granted. 
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APPEAL by plaintiff from Moore, J., at J u n e  Term, 1934, of EDGE- 
coarm. ,Iffirmed. 

This action Tvas originally instituted by the S o r t h  Carolina Bank and 
Trust Company, Tarboro Unit, administrator d. b. n. of IT. R. Tolston. 
but during the pendency of the action the Korth Carolina Bank antl 
Trust Company was placed in tlie liands of a liquidating agent and dis- 
missed as such administrator, and the Security National Bank w t .  

appointed and qualified in its place and stead. The  said Security 
National Rank was made party plaintiff by consent of all partips and 
was permitted to adopt the pleadings theretofore filed by the said Sor t l i  
Carolina Bank and Trust Company. 

Thic, is an  action brought by plaintiff against the defentlants, d'lc : '~c torz  
of the Pinetops Banking C'ompariy, to recoler a ccrtaiu iurti of money, 
on account of gross neglect of their duties and the mismanagc~incilt of 
tlic bank in rcfereiice to the ndniinistratioi~ of the est:~tc, of ITT. R. 
Tolston. 

Tllc rnatcrial parts of thc complaint allege: "That as  this plaintiff 
is ir~fornled arld belieres and i t  so alleges upon in fo~mat ion  :tntl bchef, 
said officrrs refused and tleclined to close up  saitl v t a t e  for that they 
realized that  said bank n a s  then and there i l ~ ~ o l ~ e i l t .  or in in l~ i l i i i e~~ t  
danger of insolvency, and that  if said sum of $13,G50.26 ~houl t l  he paid 
out, that said bank could no longrr function as a tmnkirlg in-titution 
and must necessarily close its doors. . . . That  halt1 10,s n:ri 1 ) r o ~ i -  
rnately caused, brought about, ant1 producctl by tllc a f o r c w ~ d  ~ ~ ~ g l ~ g i ' n t ,  
careless, ~vroagful, antl tortious acts of said t l e f e~ t l a l i t~  in rt fu\ilig to 
wind up, diicliarge, ant1 liquidate haid cstate aftcr tlernal~d uymn t h i ~  i o  

to do had been made, and after they nell  knen that said cit:lte n a i  in 
perfect condition to be settled up, all of uliich ncgligelit rcf~iyal rill t11c 
part of said tlefeiidants Mas, as 1irrcil:hefore alleged, ~liduccci, l,i,c,ueIlt 
about, and caused h the nrongful  debire on thc 1)nrt of -aid t lc fcnc , ,~~l t~  
to utilize the funcls of said estatc for purpovs  tclitlilig to scrw the c ~ ~ t l s  
of said Pinetoys Banliing Compariy, to n ~ t ,  to title OT t r :111(1 cai r~ 011 

said bank in the h o p  that it could t~or~tirlue in the functioli of a h a ~ l l r i ~ ~ g  
institution. . . . That  the dcf(.liclants ill thls a c d o ~ i  hrcarl~c il their 
duty to the estate this plaintiff rcpreselits in that saitl tlirector- aiitl 
executive officers and tlirecmrs, approred, permitted ant1 sa~c ' t ionc~l  the 
aforesaid acts on the part of said bank in tlie co-nii i igl ir~~ of salt1 fun(l+, 
in the failure t o  set same up as a separ:rte and distinct trust funtl, and 
in the failure to have same properly secured by bonds or collateral as 
required by law, or legal banking regulations, or in the event same ~r as 
not expressly sanctioned and approred by said defendants, that it  \ \as the 
duty of said defendants to have knonledge of said conditions co~nplniiletl 
of and to ha\-e prevented the aforesaid failure of duty on the part of the 
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bank that they represented. . . . That  this plaintiff, prior to the 
institutioii of this action, made claim upon the liquidatiqg agent of the 
Pinetops Banking Company and upon the C'ommissionei- of Bad i s  that  
this plaintiff's claim be allo\vrd as a preferred claim, nliich denland and 
r~qucs i  has been declined. Tliat prior to the inatitutioii of this action 
the plaintiff herein has made dem:lad upon the liquidating agent of the 
Pi i~etops  Ballking Coiilpaiiy that  such l i q u i d a t i ~ ~ g  agelit institute this 
action against tlie defendants l ierch,  whicli said dema~icl was made in 
writing aiitl which demand has been decliiied." 

I n  a-liswer. tlie defendants denied the material al lerat io~is of the com- 
u 

plaint, and say:  "Tliat in tlie entire adn~inistrat ion of its affairs the 
Pinetops Uaiikiig Companx, as administrator of the cstate of TV. R. 
Tolsto~i, has exercised due and proper care aiid cautioii, has lionestly 
and faithfully csecuted the duties of its trusts, and lias done all things 
requircd of it by law and equity in the performance of its said duties. 
That  as thcw defendants are advised, belieye a i d  allege, the Pinetops 
Banking Company is now arid  as at  the time of tlie appointment of its 
liqnitlating agent fully and amply solvent, and upon finn. settlement ~vi l l  
pay tlie plaintiff, together with all other creJitors, the full amount which 
is  due them." 
.\ judgment of lionsuit was rendered in the court belov. Tlie plaintiff 

excepted, assigned error, and appealed to the Supreme Court. Tlie 
necessary facts will be set forth ill the opinion. 

C. I I .  Leggett and George X. Fountain f o ~  plaintif. 
IIe~ll-y C. Bourne, Gillianz B Bond, and ii, 11. Phillips f o r  defendants. 

CLARICSOS, J. ,it the close of plaintiff's evidence thl: defendants, in 
tlie court belom, made a niotion as in case of nonsuit. C. S., 567 .  Tlie 
court belom sustained the motion and in this we can see 110 error. 

The  e~ idence  was to the effect that  on 10 June,  1920, the Pinetops 
Banking Company was appointed administrator of the estate of TV. R. 
Tolston. Tlie following are the heirs at law and distributees: Thomas 
L. Tolston, Mrs. TIT. 1). Kootcn, and Xrs .  J. E. Bron-11. The estimated 
value of the estate was $20,000. Iieiiunciation of the heirs a t  lam and 
request that tlie Pinetops Banking Company be appointt:d ill their stead 
is as follows: "Ve,  the undersigned, do hereby renounce our right to 
qualify upon the estate of W .  R. Tolston, deceased, and respectfully ask 
that J ou appoint the  Pinetops B a n k i ~ ~ g  Company in our place and stead. 
This 10 Junc,  1030. Thos. I,. Tolston, Mrs. W. D. TTootcn, Xrs.  J. E. 
Browu." 

Tht: clcrk of tlie Superior Court for Edgwombe Coul ty, North Caro- 
lina, plaintiff's witness, testified in pa r t :  "The Pinetops Bankilig Com- 
pany qualified as administrator of W. R .  Tolston's estate before me." 
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The qucstion of "purported administrator" is not borne out by thp rec- 
ord-if it mere, it aou ld  be immaterial. The  plaintiff i n  this action in  
the Superior Court cannot attack the appointment of the hank as atl- 
ministrator, under tlie facts herein disclosed. l lolwzes 11. I l 'htrrfon,  194 
N. C., 170;  I n  r e  E s f a f e  of S t y e r s ,  202 K. C., 715. The clerk can recall 
l ~ t t e r s  of administration when they have heen impro~ident lg  granted. 
I n  r e  Meadozos, 185 N. C., 99. 

The  Pinetops Banking Company had been in proceqs of liquitlation 
since 21 April, 1031. The  bank nent  into liquidation in less than one 
year from its  qualification as administrator. I t  was in  midence that 
Mr. R. Tolston (lied on or about 21 May, 1930, and had in the w r i l ~ g s  
account of the bank $13,6.50.36 nhen the bank r e n t  into liquidation. 
I n  the checking account of tlic Pinetops Ranking Cornpan,~, ac i~~l i~l i s -  
t rator of Mr. R. Tolston, there was $1,254.78. The  total balance of 110th 
accounts in fayor of the Tolston estate was $14,903;.04. 

With  rcspect to this money in the Pinetops Banking Cornpa~l-, if it  
h i 1  not bren appoilitctl adininiqtrator. the rclation of V. R. Tol-to11 u ~ ~ t l  
tlic bank n a s  that of debtor and creditor. I f  it v a s  :ippoil~tctl :~ilmill- 
istrator and deposited tlic nioney in its bank, the same rclation noulcl 
apply. RocbucL 2. .  S u r e f y  ( '0. .  200 S. C'., 196;  In , e  Ttucl Po  , 201  
N. C., 791. 

The P i r ~ ~ t o p s  Banking C'ompany, 11eing the adminiitrator, hat1 c:rt:lin 
rights and duties. C. S., 101, prol itlts if claim not l ~ ~ e s ~ ~ ~ r e t l  in t n  ell e 
months, represcntat i~es dischargetl as  to aqcets paid. ('. S.. 109, pro- 
~ i t l cb  that t l i ~  final account cull 11c coml)elltd to 1 ) ~  filctl "at a l ly  time 
after t ~ v o  years fro111 his c~unlificativ!i." ('. S., 147.  pro^ i(l(,, that 10g:icy 
or t l is tr ihuti~ e share may be reco\erctl from executor, at1miln~tr:itor or 
collector "at an -  time after the lapsc of two l m r s  from 11ii iln:ilifira- 
tiol~s." 

Tlic tlefentlantl; nere  in their legal rights under the a b o ~ e  itatutt y. ill 
holiling the nloliy-u~~tler  the farts  mcl c i rcuin~tni ic~s  of thi i  castA. 
S. R. Iiittrell,  plaintiff's nitncis, ti~itificd as to t11~ io1~cnc.y of t l~v  

11a1iB on 10 J u n r ,  1030, nlien thc lm~ik  n:rq al~lmintctl a t l nun i i t r a to~ :  
"Tlic total assets of tlic I'iiietops 13nlilting ('omp:ul~ 0x1 10 Julir,, 1!~::0, 
71 a. $423,765.40. The total liabilitlc,.;, cxclusix e of cal~ital ,  i u r p l u ~  :111tl 
~~~~~~~~~idcd profits, as I figurc it, n as $318,06S.34. 0 1 1  2 Janu:rry. 1931, 
TI orking out the samc figure%, the total li:rhilitieq, esclu.i~c of c'crl)ital, 
suq)lus ant1 uncliritled profits ~ i a s  $296,953.30, a11d tllt~ :IS(T. (011 t11:~t 
date was $340,371.44. This book does not i ~ ~ c l u d e  linbilitics and as-et* 
arid surplus carried on the branch at IIookerton." Of course, t h  \to(.li- 
holders ne re  liable to be assessed if the hailk becan~e inroll ent. T11i- 
was an additional asset. 

The further colitentiori is  made by plaintiff that C. S., 6376, 6377, 
6378, ant1 6379, nere  not complied with. The Pinetops Bn~~l i i i ig  COIU- 
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P ~ a s o  Co. C. LOVEX. 

pally, n.1ie11 complying u i t h  these provisions, had  a righl to act  in  cer- 
tail1 fitluciarg capacities, such as  administrator ,  ctc. C. S., 6379, reads 
a s  follows : ",lftcr ally such cor1)oration has  been l i c t ~ l w l  by tlie com- 
missio~lcr ,  the  ccrtificnte of the comlnissioner tha t  it  has  bwn  admit ted 
to (lo L~usiness in  tlie S ta te  and  is  liccil~etl by the  I l isu x n c e  Commis- 
siol~cxr :l11d is  sol lent  to a n  a~i ioul l t  not less tliali o ~ i c  l i u ~ ~ i l r e d  thousand 
dollars, shall be, unt i l  revoked by him, e q u i ~ a l e n t  to  the justification of 
iureties, m d  ful l  e\-ideilce of i t s  au thor i ty  to give such b o ~ ~ t l s  o r  utider- 
takings. There  shall be n o  charge f o r  the  seal of this  certificate." C. S., 
6376, prorides tha t  the  commissioner shall esainixie into the s o l ~ e n c y  of 
the corporation applying for licelise to do busiliess. 

I t  will be noted tha t  tlie above act  (6379) says "is solvent to a n  
:1111ou11i ]lot less tliail $100.000." T h e  evidence is t h a t  011 1 0  J u n e ,  1930, 
the total assets x e r e  $423,763.40 and  the total liabilities, e s c l u s i ~ e  of 
c>apit:~l, suq) Ius  and  undivided profits, was $3 18,068.34. 'Tliis shows tha t  
the  assets over liabilities mere over $100,000. I t  is  fur i l ier  rioted tha t  
tlie capi tal  stock was $50,000, i ts  surplus $40,000, the Hookerton B r a i ~ c h  
llatl n su ly lus  of $10,000. Tliis would make  total capl tal  and  surplus 
of $100,000. T h e  presumptioli is t h a t  tlie commissione 3 ,  nlio had  the 
autliorlty, complied with tlie l aw n l ien  t h e  bank was licellred to act as 
administrator .  

I t  \ \ a s  said i n  Caldcc l l  c, B a t e s ,  118 N. C., 323 (325)  : "That  t h e  
directors a re  liable fo r  gross neglect of their  duties, and  mismanage- 
iiiciit- tliougli not fo r  errors  of judgnlcnt made  i n  good faith-as well 
as  f o r  f r a u d  and deceit." ,llrnnis ~ 1 .  Sharpe,  198 N. C., 364;  S. c., 
202 N. C., 300. 

T h e  principle of law as  above n r i t t e n  is  safe, sane, a n d  salutary, and 
we adhere t o  same i n  the present action. T h e  plaintiff's evidence is  not 
sufficielit t o  br ing defeildaiits to a n  accountat~i l i ty  under  I he  law and  the 
nolisuit was properly granted i n  the court  below. 

T h e  judgineiit of the court  below i s  
Affifirmed. 

(Filed 10 October, 19334.) 

Limitation of Actions A c-Three-year statute applies to claim and de- 
livery for chattel corcrrd b ~ .  conditional sale contract not under seal. 

Ikfendant hxd l)osse%sion of a chattel purchased. by her untler a promis- 
sory 11otc and conditional sale contrilct not under seal. Plaintiff, the 
onner  of tlle conditioi~al sale contract, ilistitutcd claim and delivery pro- 
cccvJings for tlie possession of the chattel for sale under tlle terms of the 
contract. Defeiidant pleaded the three-gear statute of limitatic~ns, and 
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plaintift' admittetl that  t11~1e llxd Iwen no new pro~niie or payment on tlic 
11urchnse price for oT-rr three J ears 1)rior to the ilrctitntio~l rrf tlic action : 
Wcltl, the three-year statute of limitations. ('. S., 441 (1). (4 '1 .  bnrrcd the 
n~ic.illary remedy of  claim and dclirery. (' 8.. X:0, ncatio~l on  the 11rlte 
I~t~in:. also barred hy the ctatute. 

A \ ~ ~ ~ ~ ~  by plaintiff fro111 1T7ar1icli, J., a t  Apr i l  Term,  1904, of ,IVERT. 
Affirmed. 

Tlic j n t l g n ~ e ~ ~ t  of tlic court belo~r is as  fo l lons :  "I t  is agreed tliat the 
plaintiff is a corporatiori orgariiz(d and e x i s t i ~ ~ g  u~i t l e r  and 11. v r t n e  of 
tlie Inns  of tlie S t a t e  of P e n r ~ s y l v a ~ ~ i a ,  a r ~ d  tha t  tlic defcndant is a m i -  
dcnt of Avery ('ounty. I t  is  agreed tliat tlie p l a i ~ ~ t i f l '  i s  the onlicr and 
holder of thc  conditional sales and  retcntioii t i t lc contract to t l ~ c  ps:~no 
tlevribetl i n  tlie conipliri~lt, which I S  i n  nortls and f i g u r ~ s  as  fol lo~r  - :  

"$293.00. Hickory,  S. C"., 1-2-1026. F o r  T a l ~ w  r r c e i ~ e t l ,  1. the 
undersigned, of ITo. Strect ,  ton  11 of Xenlai id ,  county of (TJ, 
S t a t c  of K o r t l ~  Carolina, promise to p a y  to the order of J n o .  F. TTarrc.11 
Illu,ic& ( ' o r n p a ~ ~ y ,  of Hickory,  S. ('., t n o  l~undrc t l  a d  n i ~ i e t - - f i ~  c t1oll:rrs 
a t  i ts office in Hickory,  N. C., as fo l lons :  T e n  dollars tliiq date  : ~ n d  t r n  
dollars per 1110, un t i l  paid, n i t h  interest on each of said sunis a t  tlie 
rate  of six p w  centunl f rom date  liereof un t i l  paid, n i t h  e\c~li:rngc~. 
T h e  co~~s i t l c ra t ion  for  t h e  paynient of tlie a b o ~ e  i~amet l  :rnioul~ts is t l i ~  
deli\ e ry  by said Jiio. F. W a r r c r ~  X u s i c  Company to tlie untlcrsigiietl of 
one piano made by Lcster @ o n i p a ~ ~ y ,  S o .  8T317, S t ~ l e  X a l l  40. I t  i~ 
cxprc~ssly agreed by a11d between tlie said Jno .  F. W a r r e n  Music ('om- 
pany  and  t h e  untlersignetl tha t  the tit le to  said instrument  shall i r ~ n a i i i  
i n  tlic J n o .  F. T a r r e r ~  Muqic Company un t i l  tlie ent i re  purrhast,  1)ric-P. 
nit11 intcrcct, is ful ly  p a i d ;  but  tlie ui~dersigned hereby asquillei all  
l iability f o r  said i r~s t rument  i n  t h e  event of i t s  being destroyrd or dillti- 
aged, reasonable use a l ~ d  n e a r  thereof excepted; arid if the  u n t l ~ ~ r ~ i g n e t l  
sh:~ll fa i l  to make a n y  of tlic l~foresaid pnyrncnts w i t l ~ i i ~  th i r ty  ( l a ~ b  :iftw 
such payments  r e s p e c t i ~ e l y  fal l  clue, said J n o .  F. Wurreli Musir  Coin- 
pany  niay a t  its option, with or without notice to  the u ~ ~ c k w i g n e t l .  
tleclarc all  unpa id  installments irnrnetliately c!uc and  payable and  illall 
liave the r ight  to  retake said initrurnent.  I11 casc Jrio. F .  TIT:irrtw 
X u s i c  Company shall re take possession of said instrument ,  all  molley> 
paid on the  purchase price t h e r ~ o f  shall belong to J n o .  F .  Warrcj l~ 
Music ('onipany as  liquidatetl tlaniages fo r  the nonfulfillment of t l i i ~  
contract,  loss i n  value of said instrument ,  and  f o r  t h e  use or r c ~ ~ t a l  of 
said instrument  while remaining i n  possession of tlie undersiglied. 111 

caqe of legal proceedings, the  undersigned agrees to pay  such costs as 
m a y  accrue. 

"The undersigned agrees not t o  move t h e  instrument  herein described 
n i t h o u t  the conser~t of Jiio. F .  W a r r e n  Music Company, also to liave i t  



98 I N  THE S U P R E M E  COURT.  [207 

insured and pay the loss, if any, to Jno.  F .  Warren Nusic Company, 
as  its interest may appear;  also to pay any taxes levied against the same 
while i n  his possession. Mrs. Mary Loren (Signed). Witness: W. 1%. 
Yoder. 

" I t  is agreed that  under said conditional sale agreement or contract 
the plaintiff made demand for possession of the piano, and the demand 
was refused, and claim and delivery issued with proper b3nd on the par t  
of the plaintiff v a s  issued, and that  a proper replevy l~ond was given 
by the defendant. The value of the property is admitted to be $130.00. 

" I t  is agreed by the plaintiff that  no payment has been made by the 
defendant to the plaintiff within the past three years, and that  for three 
years or more prior to the institution of the action the dej'endant paid no 
amount of said contract. 

"Upon the agreement of the facts above stated, the court is asked to 
pass upon only the question of whether or not the plez of the statute 
of limitations made by the defendant in her answer, and admitted by the 
plaintiff in the findings of fact, is good as a bar, it  bein; admitted that  
it is properly pleaded, to the maintenance of this suit or action a t  law 
by the plaintiff, and that  the said statute of limitations s the sole ques- 
tion to be passed on by the court, the parties waiving a jury trial, and 
agreeing tliat in tlie event the court is of the opinion thai the plea of the 
statute of limitations is good, that  the court would then, if there had 
been a jury trial, or if the jury had been impaneled, peremptorily in- 
structcd tlie jury tliat as a matter of law that they would a m m r  ally 
issue subniittcd to the jury as to the plea of the statut;. of limitations 
in  favor of the defendant. 

"The court thereupon holds, on the admission being made tliat 110 pay- 
ment lias been made mitliin three years or more by the cefendniit to tlie 
plaintiff or anyone for the plaintiff, within three years c r  more prior to 

a lolls the i i~st i tut ion of the action, that  the plea of the statute of liinit t '  
would p r e ~ a i l ,  and so stating to the parties authorizes tlie drafting of a 
judgment to the effect that  the defendant is not indebted to tlie plaintiff 
under her plea of the statute of limitations, and not being iiidebted to tlie 
plaintiff, tliat tlie plaintiff would not be entitled to the property for the 
purpose of esposing it to sale under the statute applicable to the sale of 
tlie property under conditional sales contract for the pul-pose of satisfy- 
ing the amount due thereon. And from the foregoing judgment and 
signing thereof tlie plaintiff in open court gives notice of appeal to the 

- - 

Supreme Court. Further notice waived. 
'(By consent, the plaintiff appellant is allouwl forty days to niake up 

and scxrve statement of case on appeal, and the defendant appellee is 
allowed thir ty days thereafter to serve countercase or file esceptions. 
Appeal bond in the sum of $50.00 adjudged sufficient. (Signed) Wilson 
Warlick, Judge Presiding." 
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P ~ a s o  C'o. c. LOYES. 

Tlie exceptions and assignme~its  of error  made  by plaiiitifl' a re  as  
fo l lons :  "First.  T o  the  action of the  court in  holding tha t  tlic s ta tute  
of l i ini ta t ioi~s pleaded by tlic dcfend:mt ill her  a m l i  e r  iq applic:rhl~~ to tliis 
action  lid bars the plailitiff f rom recorcriiig the possession of the  prop- 
e r ty  i n  question. 

"Second. T o  the  actioii of tlie court i n  signing aiitl e~i ter i i ig  the  
judgment appear ing  i n  the  record." 

J .  1'. I~'owcrs for plainti f .  
f 'harlcs H u g h e s  for dc fcndanf .  

CJ,A~I<.OS, J .  I s  the  plaintiff, under  the a h o w  facts  i n  this  claim 
and  d e l i w r y  p r o c e e d i ~ ~ g ,  barred by tlie three-year s ta tu te  of l i~i i i ta t ioi i?  
TVe th ink  so. 

X. C'. Code, 1931 ( X i c h i c ) ,  sec. -141 (1) and  ( 4 ) )  a r c  as  fo l lons :  
"Witliiii t h e e  years  a n  actio~i-(1) r p o ~ i  a cor~tract ,  obl igat io~i  o r  lia- 
bility ar is ing out  of a coiltract, express or iiiiplied, c,scept those 1iie11- 
tionetl i n  the preceding sectioiis. . . . ( 4 )  F o r  taking, c l e t a i ~ ~ i ~ ~ g ,  
c o n ~ e r t i i ~ g  or in jur ing  a n y  goods or  chattels, includiiig a c t ~ o i l  fo r  their  
specific recorery." 

I n  B o t f l ~  1 % .  Hut t i e ,  116 X. C., 161  (163-164)) i t  is  sa id :  "Tlic. Cotle, 
sec. 172 (C'. S., -116), requires a n  ackl~owledgmeiit o r  iicn 1)ronlise to  he 
ill n r i t i n p  left tlie effect of a par t i a l  p a y m e i ~ t  i n  renioring the bar of the 
s tatute  of l imi ta t io~ is  as  it  \ \ a s  before the  Code of c ' i i i l  Procedure. 
B a d .  1 % .  f I a w i s ,  96 N. C., 118. Tlie effwt of par t i a l  payment in  rtop- 
ping the r l n ~ u i n g  of t h e  s tatute  is  not hy ~ i r t u e  of any  s t a t ~ l t o r y  pro- 
~ i s ~ o l i .  It n a s  not i n  the  qtatntc, of J a m e s  I, but n a s  a n  cxce1)tloii 
a l lonrd hy the courts, and  i ts  applicatioii depends upoil the retaso~tii~g 
i n  such decisions. T h e  Act of 9 George I T ,  C 14, i n  a s imilar  n ay to our  
statute, l~ ie re ly  recognizes the  exception a s  existing. P a r t i a l  paynlent 
is  a l loned tliis efl'ect only wlien it  is  made under  wcli  c i r c u m s t a ~ ~ c r s  as  
v ill n a r r a n t  tlic clear i~ i fe rence  tha t  tlie debtor recognizes the debt as  
then cxistiilg and liis nilli~igrress, or a t  least liis obligation, to pay  the 
balance." -Yance 1.. Hulin, 192 K. C., 665. C. S., 416. N. C'. I'ractico 
and  Procedure i n  Ci l  i l  Cases ( N c I ~ i t o s l i ) ,  see. 131. 

7'hc contract sued on is  not under  v a l  ant1 there is  no nen promise or 
par t i a l  payillelit on the note. T h e  plaintiff alleges in  i ts  compla i~ i t  of 
claim and deli1 ery the f o l l o n i ~ g  : "That  tlie plni~itiff is the o n ~ l c r  of 
that  cer tain upr igh t  piano made  by Lester P i a n o  Company,  S o .  77317, 
Style  AIah 40, by vir tue of a conditional sale and  retentioil t i t le contract 
executed by the defeiidaiit to  the  tit le to said piano, of iiliicli contract 
the plaintiff is tlie omler  thereof." 

N. C. Code, 1931 (Michie ) ,  see. 630, is as follows: "The plaintiff in 
a n  action t o  recoler  the possession of personal property may,  a t  the t ime 
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of issuing the summons or a t  any time before, answer, claim the imme- 
diate delivery of the property as provided in  this article." 

I n  lITi7son a. Hughes, 94 K, C., 182 (185-186)' citing numerous 
authorities, is the following: "We observe that this is called an 'action 
of claim and delivery.' Properly and strictly speaking there is no such 
action. The action commonly so-called is an action to recover the 
possession of personal property-some specific chattel--and is of the 
nature of the action of detinue under the common-law method of pro- 
cedure. 'Claim and delivery of personal property' is a provisional 
remedy, incident and ancillary, but not essential to the action. The  
object of such incidental provision is  to enable the plaint ~ f f ,  upon giving 
an undertaking in double the ralue of the property in question, with 
approved security, as required by the statute, to obtain the immediate 
possession of the same, unless the defendant shall give a similar under- 
taking and security for its delivery to the plaintiff, if it  shall be so 
adjudged, and for the payment of such costs as may be adjudged against 
him in the action. Thus, the property, or the value of it,  is made - .  

secure pending the action, in such way as to answer the purpose of the 
final judgment. This provisional remedy is peculiar to the Code method 
of procedure, and gives the action something of the nature of the action 
of replevin a t  the common law. 

" 'Claim and delivery' of the property may be omitted. and the action 
may be simply to recover the possession of the specific: chattel, as  in 
detinue, or to recover the value of the property as in trover or trespass. 
I n  any case, i t  is incident to an action and provisional only." See 
Foreclosure of Conditional Sales, sec. 2387. House u. Parker, 181 
N. C.. 40. 

The  defendant in her answer pleaded the three-year statute of limita- 
tions: "That if the defendant is due the plaintiff any amount whatso- 
ever, which she now denies, it  has been a number of years since any 
demand was mado upon her by plaintiff for payment, until a t  the tiuie 
of or  immediately before the institution of this action, 3nd i t  has been 
more than three years since any payment has been made to the plaintiff 
on its alleged account against her, and the defendant now pleads tllc 
three-year statute of l in~itat ions as a bar to plaintiff's -ight to rccover 
in this action." 

TVe think that  section 441 (1)  and ( 4 ) ,  supra, bars the plaintiff's 
ancillary claim and delirery proceeding. The present proceeding con- 
cerns personal property. N. C. Code, 1931 (II ichie) ,  sev. 437: "Ki th in  
tell years an  action-(2) Upon a sealed instrument agair st the principal 
thereto. (3)  For  the foreclosure of a mortgage, or deed in trust for  
creditors with a power of sale, of real property, where the mortgagor or 
grantor has been in possession of the property, within tell years after the 
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forfei ture  of the  mortgage, o r  a f te r  the  power of sale became absolute, 
o r  within ten years  a f te r  the last payment  on the same." 

N. C. Code, 1931 (Mich ie ) ,  see. 2589, is  as  follows: "The power of 
sale of real  property contained i n  a n y  mortgage or  deed of t rust  fo r  the  
benefit of creditors shall become inoperative, and n o  person shall cxecute 
a n y  such power, when a n  action t o  foreclose such mortgage or deed of 
t rust  f o r  t h e  benefit of creditors mould be barred by the s tatute  of limi- 
tations." 

T h e  holding i n  Jfenzel v. Hinton, 132 N .  C., 660, and i n  Cone v. 
R y a t t ,  132 N. C., 810, t h a t  t h e  power of sale i n  a deed of t rust  o r  mort-  
gage is  not barred by the  s tatute  of limitations, though a n  action f o r  
foreclosure thereon i s  barred, i s  changed by  this  section, s up~u .  llum- 
phrey z.. Stephens, 1 9 1  N .  C., 101. 

F o r  t h e  reasons given, the  judgment of the  court below is 
Affirmed. 

ilILDRED hlERRIhlON v. THE POSTAL TELEGRBPH-CABLE CORIP 

(Filed 10 October, 1934.) 

A S Y .  

1. Torts C e---General release of all claims existing at time of .execution 
of the release is binding in absence of fraud or mistake. 

Plaintiff, having asserted a claim against defendant, signed a release 
for the claim asserted, and for "all claims of every naturr. kind and 
description, ~ ~ h i c h  I hare . . . up to and including the date of this 
release." Thereafter plaintiff instituted this action upon a claim existing, 
to her knowledge, a t  the time of the execution of the release, but based 
upon an unrelated cause of action: H e l d ,  in the absence of fraud or 
mistake, plaintiff is bound by the terms of tlle release, which are suffi- 
ciently broad to include the cause of action sued on, the plaintiff haring 
signed the release after full consideration of its contents a t  a time when 
she knew all the facts, and the release being supported by consideration. 

2. Appeal and Error J g- 
Where the rights of the parties a r e  determined by the decision of tlle 

court upon one of the assignments of error, questions presented by other 
assignments of error need not be considered. 

SCHESCK, J., took no part in  the consideration or decision of this case. 

APPEAL by defendant f r o m  Sche~zck, J., a t  M a r c h  Term,  1934, of 
B u ~ c o a r n ~ .  Reversed. 

T h i s  action was  begun i n  the  general county court of Buncombe 
County on 2 December, 1932, and was tried a t  September Term, 1933, 
of said court.  
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I n  her complaint the plaintiff alleges : 
''2. Tha t  during the month of December, 1930, and prior thereto, the 

plaintiff was employed in the office of the defendant in tlie city of Ocala, 
Florida, to  do general office work, including stenography, typewriting, 
and other general work. 

"3. That  the defendant carries on a general telegraph business, re- 
ceiving and sending messages for hire, with offices distributed through- 
out the country, and has a general office and place of business with 
agents and representatives located a t  Ashel-ille, N. C. 

"4. That  it is and was a t  the time of the matters a r d  things herein 
complained of the duty of the defendant to furnish to its eniployecs a 
reasonably safe and suitable place in which to work, and particularly to 
furnish this plaintiff and her co-employees an adequately heated room or 
place in which to perform her duties, but notwithstanding said duty, 
which defendant owed to the plaintiff, the defendant tarelessly, negli- 
gently and wantonly failed and refused to proride necessary heat for the 
offices and rooms in which this plaintiff was required to work, although 
this plaintiff repeatedly, from time to time, complained to defendant 
through its agents and representatires, and demanded tli,it her said office 
be properly heated. 

" 5 .  That  notwithstanding the repeated wquests and lemands of this 
plaintiff to the defendant for proper heating facilities, a i d  notmithstand- 
ing the fact that the winter of 1030 was excessively cold, all of which facts 
were repeatedly brought to the attention of the defendant, the defendant 
persisted in its refusal to furnish sufficient appliances and accommoda- 
tions to properly heat the offices, and this plaintiff mas required to work 
in  a n  excessively cold room, wherein the atmosphere was in a cold, damp 
and chilly condition, and was likely to cause the occu~jants thereof to 
suffer intensely from the cold and to expose this plaintifl' to tlie ills inci- 
dent to  the cold and damp condition in said room, and sy reason of the 
conditions as herein set forth, and by reason of the defenlant's negligent, 
careless and wanton failure to provide adcquate heating facilities, al- 
though repeatedly requested to do so, this plaintiff war; exposed to the 
extreme cold as herein set forth, and her health was grextly impaired as 
hereinafter set forth. 

"6. That  this plaintiff was so persistent in her demanc s on the defend- 
ant to furnish adequate heating appliances that the defendant eventually, 
after this plaintiff had suffered intensely from her exposure as hereill 
set forth, installed a gas heater in this plaintiff's roolr, but when this 
plaintiff would ignite the gas in order to prol-ide sufficient heat, the 
manager and agent of the defendant under whom this 3laintiff IT-as re- 
quired to work repeatedly and continuously turned off said heater, and 
refused to allow this plaintiff to use said heater a sufjicient length of 
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time to heat the room, although repeatedly requested by this plaintiff to 
allow the plaintiff to use said heater, and by reason of the matters and 
things herein complained of this plaintiff was required to norli under 
such hazardous conditions that her health became impaired, she tlerelo11- 
ing a severe cold which settled in her back, side and neck, and greatly 
injured her nervous system, causing her to suffer great paill and m e ~ ~ t a l  
anguish, causing a condition of neuritis to set u p  in her neck, side a d  
shoulder; that her condition became so run-down, her nerves upset, that 
she was compelled to discontinue her services, resign her position with 
the defendant, and seek medical treatment, all of which cost her large 
sums of money for doctors' bills and medical expenses, and sillce said 
time, due solely and proximately to the negligence as hereill set forth, 
this plaintiff's earning capacity has been greatly reduced, and she is now 
wholly unable to perform any duties pertaining to her l i ~  elihood, and as 
she is advised and believes she is permanently disabled, all by reason of 
the careless, negligent and wanton rnanner in which the defendant failed 
and refused to furnish the plaintiff with an atlcquately Eieatctl room, 
and wantonly and maliciously tur i~ed off the heater eventually furnished 
in said room, although repeated demands nere  made on the clefeidnnt, 
the condition of the room having been repeatedly brought to tlle atten- 
tion of the defendant. 

"7. That  prior to the exposure to n l ~ i r l i  this plaintiff was subjected 
by reason of the negligence of the defendant as ht.reiil ; t forth, th,, 
plaintiff was a strong, healthy, ablc-bodied person, but uon by reason of 
the wanton, v i l fu l  and ncgligcnt failure and refusal of thc t lefe~~tlant  to 
furnish this plaintiff nit11 a reasonably and adequately l~eated roonl ill 
nhich to work, her health has been impaired as llcrein sot forth, :rnd a i  
she is advised, belie~es,  and so avers, she is pcrir~aneiitly injured and 
damaged; that she has been caused to suffer bodily pain autl mental 
anguish, and still is wffering, and ha? been niade sore, sick, and lame, 
and been made to suffer, all to her grcat damage in tlie sun1 of $3.300 " 

Defendant's demurrer to the complaint on the ground that t 1 1 ~  facts 
alleged thereill are not sufficiei~t to coi~stitute a cause of action, was 
overruled. 

I n  its answer, tlle defendant denies all the material allegatiolrs of the 
complaint, arid pleads, among other  defense^, a release, in xritlng, ese- 
cuted by the plaintiff on 4 December, 1931, which ii as follons: 

"SORTH CAKOLINA-BUKCOJIBE COI ~ T Y .  

"Know all men by these presents: That  I, Miltlred Xerrimon, of tlie 
aforesaid coui~ty and State, for and in coilsitleration of tlic sum of 
$150.00 to me in Eland paid by the Postal Telegraph and Cablc C'om- 
pany of Ke~ltucky, and the Postal Tclegrapll and Cable Company of 
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Delaware, have released and do hereby release arid dis13liarge the wid  
Postal Telegraph aiid Cable Company of Kentucky, ~ n d  tlie Postal 
Telegraph and Cable Conipaiiy of Delaware, and the P x t a l  Telegraph 
and Cable Company operating in the State of Florida, and any other 
Postal Telegraph and Cable Con~pany operating anyn~liere else in the 
United States of America, from :my and all liability cn account of a 
claim which I have against said (3orporations arising out of an injury 
received by me at about nine o'clock a.m., oil a certain day during the 
early part of January ,  1030, as a result of an alleged assault made up011 
me by one Arthur Keel, a n  employee of one of the d e f t ~ d a ~ i t  corpora- 
tions a t  Bowling Green, Ky., which said injury is  fully s2t out a ~ ~ d  de- 
scribed in  a complaint filed by nie in tlie general count:, court of 13~111- 
combe County, S. C., on or about the 8th day of O,?tobei, 1931. 

('I do further release and tliscliarge the said Postal Telegraph and 
Cable Coilipany of Kentucky, tlie Postal Telegraph mid Cable Company 
of Deln~mre,  and every Postal Telcgrapli Cable Co~iipaii j  operating any- 
wheye in any of the states of the A\n~er i ca~ i  Union, fro n all claims of 
every nature, kind and description, which I have or claim to have 
against them, up  to and including the date of this release. 

"This 4th day of December, 1931. 
MILDRED MERRIRIOX. (Seal)" 

At the trial the issues aliicli arise on the pleadings wcw submitted to 
the jury and answered as follows: 

"1. Was the plaintiff injured by the negligence of the defendailt, as 
alleged in the complaint ? Ans\~-cr : 'Yes.' 

" 2 .  Did the plaintiff by accepting employment with the defendant as- 
sume the risks incident to heat and cold, as set forth in tlie defendant's 
answer ? Answer : 'SO.' 

''3. Did the plaintiff by her own negligence contribute, to her i n ju ry?  
Ans~ver : 'NO.' 

"4. I s  the release set up  by the defendant in its secc~nd and further 
ansner and defense a bar to the action of the plaintiff? Answer: 'So. '  

" 5 .  TIThnt damages, if any, is tlie plaintiff entitled to recover? Aln- 
sJyer : '$l,0S0.7 " 

From the judgment of tlie general county court that  plaintiff recoler 
of the defendant the sum of $1,050, and the costs of tlie action, the 
defentlant appealed to the Superior Court of 13uncombe County, assign- 
ing errors in the trial. A11 the assigiiments of error ncre  orerruled by 
the judge of tlie Superior Court. The  judpn~ent of tlie geiieral couutg 
court was affirmed and the defeiidant appealed to tlie Supreme Court. 

Tlzomas 0. P a n g l e  a n d  J .  Scroop S t y l e s  for p l a i n t i f .  
J o s ~ p h  TT'. L i f t l e  a n d  A l f r e d  S .  C a m a d  for d e f e n d a n t .  
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C o s n o ~ ,  J. I n  a p t  time, the  dcfenda i~ t  requested the judge of the  
general county court, i n  writing, to instruct thc j u r y  a s  f o l l o ~ s :  

"I charge you, gentlemen of the  jury,  tha t  tlip rrlease offered by the 
defendant  is  a bar  to the action of tlie and  it  will he pour tlutg 
to  answer thr, four th  issue 'Yes.' ?' 

T h i s  prayer  was refused, a i d  on defendant's appeal  to the Superior  
Court ,  i t s  assigliments of e r ror  l m d  on snch rcfusal was o n ~ r r u l c d .  
111 this  there was error, ant1 f o r  this error  the judgment of the  Superior  
Court  affirming tlie jut lgn~cnt  of the general coullty court must he 
rerersed. 

A\t t h e  t r i a l  ill the general c o u r ~ t y  court, the plaintiff atlinittecl the 
esccution by her  of the  release a s  allegcrl i n  the answer of the  defe~idan t .  
S h e  did not allege i n  licr reply or oii'er evicle~~ce a t  the t r i a l  tel~dillg to  
sliow tha t  the execution of the release v a s  1)rocuretl by fraud,  or tha t  
tlierti Tvas a u y  rnistake with rrs1)ect to i ts  co~iteiits. Tlle ~ a l i t l i t -  of t h e  
release was not clialleiig~d by tlie plaintiff.  T h e  rekase  is therefore 
b i ~ ~ d i ~ l g  a n d  coiiclusire on t h e  l~laint i f f .  I t s  language is  plain and 
ullcquimcal, arid clearly shows the  intention of the l~ar t i es .  

r 7 1 h e  cause of action, if ally, alleged i n  tlic coinp1:riiit i u  this action 
existed to  the k ~ ~ o ~ v l e d g e  of the p l a i ~ ~ t i f f  a t  t h e  t ime  she sigllccl tlic re- 
lease. F o r  a consideration which was satisfactory to lier tllc plai~l t i f f  
released and discharged tlie tlefeiitlaiit f r o i i ~  ally :iild a11 liability to her  
not only on t h e  cause of action alleged i n  the c o ~ u p l a i l ~ t  ill tlic action 
then l)oniling ill the general county court of Bu~lcornbe County, but also 
011 a i 1 ~  claim or claims ~ v h i c h  she tlieii 11:rtl against t h e  defe~l t lmt .  S l ~ c  
executed tlie release, ~ v h i c h  was t l ra lvi~ by lier n t t o r ~ ~ e g ,  a f te r  consultatioll 
with him, and  a f te r  ful l  consic!eratior~ of i t s  conteilts. Wie11 she esc- 
cuted the  release, a n d  clelivrrcd it  to  tlw dcfendm~t ,  she l i ~ ~ e w  all the facts 
d ~ i c l i  she alleges as  her  cause of actioii i n  the c o n i p l a i ~ ~ t  i n  this ac t io~ i .  
Shc. is aud ought to be hourit1 by t l ~ c  terilis :ml  provisiolls of l ~ c r  colitract, 
w11ic.h a r e  suilicielltly broad aiid corrilirclie~isi~e to iliclutle the clainl 
agailist tlic dcfclidaiit on n-liicli 11cr cause of actioll all:.getl i n  the com- 
plaint  ill this  action is fou~~t le t l .  

Je#r.cys 2.. I?. R., 127 K. C., 377, 37 S. E., 51;) is readily d i s t i~guis l l -  
able fro111 the i i i ~ t a n t  caw.  T h e  ticcision ill that  case docs not buataill 
the contention of t h e  plaintiff tha t  tlie release ill the inst:rllt c:tse is  llot 
effcctire to bar  a recowry  113' 11er 011 the t2:iuse of action alleged ill tlle 
t ~ m ~ p l a i n t  ill this  actioli. T h i s  will :~pptwl;frorn a coiliparisoll of t11:~ 
release in  that  cast1 with the r e k : w  i n  the i ~ ~ s t a l i t  casp. Th2  tlihtinc- 
tion is apparent ,  and recognizes the principle stated ill I l o z ~ s f o ~ ~  1 % .  

I l 'rowcr,  2'37 Fed.,  55b, as  follows: 
"The ln~iguagt .  i n  a release may  be broad r:riougli to cover all  tlculaiids 

anil r ights  to tlemarid or possible causes of action, a complete tliicliarge 



106 I N  THE S U P R E M E  C O U R T .  [207 

of liability f r o m  one t o  another, whether or not the  various demands o r  
claims have been discussed or  mentioned, and  whether o r  not t h e  possible 
claims a re  all  knqwn. One seeking a settlement and  relea3e h a s  the r ight  
to  buy peare f r o m  al l  f u t u r e  contention on then  existing 3 a i m s  of every 
character." 

As the release executed by the  plaintiff is  a bar  to  her  recovery i n  th i s  
action, we d o  not decide or discuss the many  interesting questions pre- 
sented by other  assignments of e r ror  relied on  by defendant  in th i s  
appeal. 

7 ' h ~  action i s  remanded to the Superior  Court  of Buncombe County 
with direction t h a t  judgment be entered i n  accordance with this  opinion. 

Reversed. 

SCHEKCK, J., took no par t  i n  the  consideration or  decision of this  case. 

W. D. PEAL, ADMIXISTRATOR OF THE ESTATE OF MRS. 1,. C. SPRUILL, 
DECEASED, V. MRS. ESTELLE MARTIN, BDJIIXISTRATRI~ OF V B S  B. 
MARTIN, DECEASED. 

(Filed 10 October, 1934.) 

1. Judicial Sales A  commissioner appointed to conduct judicial sale 
is not attorney for either party litigant. 

.< commissioner appointed by the court to sell lands and distribute the 
1)roceeds in accordance with the order of the court is ill a certain sense 
a n  officer of the court to ~ e r f o r m  the specific acts specitied in the order, 
and he is not an attorney for either party to the suit, and the relationship 
of tlttoriley : ~ n d  client existing l~etween him and one of the parties prior 
to his al)l~ointmtnt is ttxrininated by the al~yointment since he must then 
acL in accord;~nce with the orders of the court, and can no lonrrer act in 
accwrdance with private contract. 

2. Limitations of Actions I3 a- 
A cause of action accrues and the statute of limitatirns beqins to run 

~ylienever a party becomes linble to an action, if a t  such time the demancl- 
ing party is under no disability. 

3. Judicial Sales A e:  Lintitation of Actions B +Cause of action accrues 
to distributees upon commi6sioner's failure to distribute funds in 
accordance with order of court. 

TT'liere a commissioner appointed in a civil action is  ordered to sell 
land and distril~ute tlie proceeds a s  speciticallg directed, a11d nfter snle by 
the commis4oner an order is entered directing him to i'ortllv it11 execute 
a deed to the highest bidder at  the sale upon the l~ayment of the lmrcliase 
price, and to distribute tlie funds a s  specified, a cause of action accrues 
in favor of the lErsons entitled to receive the funds against the com- 
missioner for money had and received, and the commissioner not being in 
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a fiduciary relationship with surh persons. and they being under 110 dis- 
ability, their right of action against the commissioner is barred after the 
lapse of three years. and plaintiff's contention tha t  upon the commis- 
sioner's failure to file a r c ~ o r t  anil final account v i th  tlie clerk the cause 
of action did not accrue until demand upon the commissioner or his 
ad~ninistrntor is untenable. since tlle order did not direct the commis- 
sioner to file such report, and if the statutes. C .  S.. 765, 3243, aliplied, the 
law made demand for the ilisbursemrnt of the funds, and ~>laintiE had 
notice of such failure urwn the esl~irnt io~i  of the ten t1:qs therein pre- 
scribed for tlie filing of a rermrt. or the sixty days therein prescribed for 
the filing of the account. 

CIVIL ACTIOX, before Small, J . ,  a t  Apr i l  Term,  193-1, of W~~.\SHIS~.TOS. 
P r i o r  to L lpr i l ,  1923, a suit n a s  p e i i d i ~ ~ g  i n  Washington County 

entitled "Dr. TI7. 11. H a r d i ~ o n  aiicl IT. D. I'eal; , \dministrators of Mrs.  
L. C.  Sprui l l ,  Ijeccasrtl, z3. C ' .  IT. O ~ e r t o n ,  S a r a h  E. Overton, T. N. 
G r a y  and  H .  G. Walker, Trustee." At the  Apr i l  Tcrm,  1923, certain 
issues n c r c  subniitted a ~ i d  ansnercd hy the  ju ry  a11t1 a filial jutlpment 
e l~ tc red .  T h i s  judgment decreed tha t  D r .  W. H. IIardison ~ . e c w ~ e r  of 
tlic dcf<iidarrti  tlw Lunl of $1,024, "and that  T. D. Peal ,  atlmiliistrator 
c. f .  a.  of Mrs.  L. C'. Sprui l l ,  recover of tlic tlcfrndants . . . the sun1 
of $3,250. and  t h a t  V a n  B. h lnr t in  be :iad lie is hereby appointed com- 
missloner of the court to sell the property described i n  thc mortgage, 
. . . and  apply the proccr i ,  of sale on the clrrtl of t r ~ ~ i t  to I ) r .  TT'. 11. 
Hard ison  and tlic remaiilder, if there hc :my, to  the nlortpagc :r i i t l  i i ~ t e r -  
est of X r s .  L. ('. Spruill ." Tl i r~rcafter ,  a t  tlie Octoh(3r Tcrm, 1923, all 
order v a s  enterc,,l nl loning the tlefe~ltlaiits to ailsuer, a d  the cause came 
on f o r  hear ing  a t  the  Octoher Term,  1914, before I ~ T  ill. J., n h o  c>ntcred 
tlie judgment co i~ ta i l i i~ ig  the fol lonlng pro\ isioii : ' ( I t  furtlier n1)l)cnrlng 
to the court a i ~ d  the court f i n t l i ~ ~ g  tllr  facts  to be that  the 1)roprrty de- 
scrihetl i n  the i n s t i u i ~ ~ e n t  aforesaid ha<. 1,- orders Iierctofort cntcretl 
i n  this  action, h e m  sold a i d  hid in  by I\'. T. Phe lps  a t  the sum of $4,450, 
a i ~ d  all  partie5 to t h i i  action l i a ~ i ~ i g  ratifirtl the  said salc in  opcm court, 
i t  is ordered by the, court tha t  V a n  I3. Mart in ,  as  coinlnissloner of the 
court,  procccd fortliwitli to  esrcnte  deed of convrynncr fo r  t l ~ c  said 
property to tllc said Mr. T. Phe lps  a t  tlie price aforesaid upon p:tyniei~t 
of tlic purcliaw niorie- and out of tlic said money to pay  first the anlount 
lierein adjudged to br due D r .  Mr. 11. Hardison and to p q  the remainder 
of the  said amount  over to tlle said Peal ,  administrator ,  to he applied 
upon t h e  said purchase m o i i q  intlcbtecl~~ess herein adjudged to be clu, 
liini as  administrator." I t  n a s  f u r t h e r  provided thnt  in  the cvcnt 
Phe lps  did not p a y  the pur rhas r  nioiley that  the  commi5sioncr 1)rocced 
to readvertise and resell the property "and make  rcport  of his proceed- 
ings to  tlie clerk of this court," etc. 

T h e  evidence disclosed tha t  Mar t in ,  commissioner, had duly sold the 
land on 28 May,  1923, pursuan t  to the  judgment entered a t  tlle Apr i l  
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Term, 1923, and collected the entire purchase price, amoui~ting to $4,480, 
and deed for the premises had been duly delivered to the purchaser. 
The deed by >fartin, commissioner, to Phelps, made p l rsuant  to the 
judgment, recited a report of the sale and confirmation thereof. How- 
ever, the clerk of the Superior Court testified that  there was no record 
in his office of any report made by the commissioner or of any final 
account. Van  B. Martin, commissioner, died on 25 J u n e  1930, and the 
plaintif  filed a claim with his administratrix for the sum of $2,339.76, 
being the balance claimed by the plaintiff upon the purchase price of the 
land. The administratrix denied liability upon the claim, and there- 
upon, on 7 June,  1932, this action was instituted by the plaintiff to 
recorer said sum from the estate of the deceased comnissioner. The  
plaintiif, as  a witness in his  own behalf, undertook to testify that  Van B. 
Martin, deceased, was his attorney, and tha t  he actuallj saw the com- 
nlissioner receive the money from Phelps, the purchaser, and that  he 
had made demand upon Martin to pay from time to time. 

,It the conclusion of the evidence the tr ial  judge sustained a motion 
of nonsuit, and the plaintiff appealed. 

W. L. Whi t ley  for plaint i f f .  
Zcb 17ance S o r m a n  for defendant. 

BEO(.DEK, J. A commissioner is appointed in a civil action tried in 
the Superior Court to sell land and to pay a specified poriion of the pro- 
ceeds to the plaintiff in this action. The  land is  duly solc in Nay,  1923, 
alld the connnissioner received the money. The comniissioner died on 
25 J u ~ i e ,  1930, and thereafter, in June,  1932, the plaintif' institutes this 
action against the administratrix of the commissioner lo recover said a 

sum of money, alleging that  the commissioner had not paid the money as 
directed in the judgment, and that  no report and account had been filed 
prior to the death of the commissioner. Upon such showing the trial 
judge nonsuited the case. 

The foregoing facts present two questions of law, to w ~ t  : 
1, What is the legal relatio~lsllip between a conmlissioncr appointed 

by a court of equity to sell land and the parties to the su i t ?  
2. I s  the cause of action allrged by the plaintiff barred by the three- 

year statute of limitations? 
A commissioner appointed by a court of equity to sell land is einpow- 

ered to do olie specific act, \-iz., to sell the land and distribute the pro- 
ceeds to the l~al,ties entitled thereto. H e  has no authority aiid can 
exercise 110 poners except such as may be necessary to ext>cute the decree 
of the court. Immediately upon his appointnlent he ('eases to be all 
attorney or agent for either party, but becomes in a c,:rtnin sense an 
officer of the court for the specific purposes tiesig~iated ill the judgment. 
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The plaintiff asserts tliat Martin, deceased commissioner, was his attor- 
ney when the original suit was instituted, and that  although he was 
appointed commissioner of tlie court to sell the land, this did not termi- 
nate the fiduciary relationship. This contention, however, camlot he 
maintained for the obvious reason that  a commissioner must act ill 
accordance with the orders of tlie court and not in accordance n i t h  the 
contract between the parties. The relationship of a commissioner to 
the parties was first considered by this Court in 8 m i f h  1 . .  J I o o w ,  79 
N. C.. 82. The third headnote of tliat case is as follo~vs: "It  sc(>Ilii 
that  there is no means kno~vn to our practice of l i o ld i~~q  a conlnllssioner 
appointed to make a judicial sale pecuniarily responsible for the rno~icy 
collected by him, except by an action instituted by tlie partics cwtitlc~l 
to  such money." The language of the decision upon nhich t!iis head- 
note is based i s :  "He might be discharged from liis office at ally time 
by the court, without affecting the rights or the status of tlie parties ill 
court. I t  is true he is  liable to an attachment for tlisobcdielic~ or failure 
to do his duty, but this is a remedy zrt personnnz merely. The court ha? 
no power to award judgment and cxecution agairirt his p r o p ~ r t \ . "  ctc. 
The  Smzfh rasp, s11pra, \%as citccl with approval in G ~ l l i r r f  7 % .  J u m e ~ ,  36 
5. C., 244, which holds that a party entitled to money in thr  lim~tls of 
a commissioner can niaintairi a Cn t fcr  the reco\flry thereof. Conse- 
quently, it  is nmiifest that a coniniissioner is uot a trustee u i th in  t l ~  
general meaning of that term. 

Thc a n s n - ~ r  to the second question of law must be tlcterniinctl with 
refwenre to tlic time whcn the cause of action accrued. The l)laintif-f 
insists that as the evidence tended to shorn that  the cornniissioiicr made 
no report and filed no account with the clerk that  the cause of actiorl cl;tl 
not accrue until tle~iiand made after the death of the commissiour~r, upon 
liis a d n ~ i ~ ~ i s t r a t r i x .  I t  is to be obser~etl  that tlie juclg~nent at the A\pril 
Term, 1923, appointing the commissioiier did not require 11i1i1 to file 
either a report or an account with the clerk. I t  directed liini s lwcific;~ll~ 
upon collection of tlie purchase nioiicy to pay the amount dur. to Dr .  
Hardison and '(the remainder of said amount . . . to the qaicl I'cal. 
administrator, to be applied upon said purchase-money indebte l~iess 
herein adjudged to bc due him as adrni~iistrator." C. S., 763, r q u i r e ;  
a commissioner in certain iristarices to file nitliin sixty days ''a f i i~al  
account of his receipts and dishurserrients on account of the ,al(l," etc. 
C. S., 3843, requires a commissiol~er in partition proeee~ling.; to file a 
report within ten days after tllc sale," etc. Even if it he concetlcd thut 
C. S., 765, or C. S., 3243, is applicable to the facts of this case, the 
plaintiff knew at the end of either ten or sixty days that tlle money hat1 
not been paid. I f  these statutes ne re  applicable, tlle law made the 
demand upoil the failure to act and disburse the proceeds of tlie sale. 
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,111 the  authori t ies  agree t h a t  the cause of action accrues and  the  s tatute  
of limitations begins to r u n  whenever a p a r t y  becomes liable to a n  action, 
if a t  such t ime the  demanding p a r t y  is under  no disability. E l l ~ r  v. 
Church, 121 X. C., 270;  B r o w n  v. W i l s o n ,  174 N .  C., 66s)  94 S. E . ,  619; 
IT'ashingfon 7.. Bonner ,  203 N. C., 250, 165 S. E., 683. 

T h e  original  judgment a t  t h e  Apr i l  Term,  1923, direcled the commis- 
sioner to  pay  the  money to the  plaintiff. Thereupon the  plaintiff n a s  
entitled to  receive the  same. T h e  commissioner, a s  the  plaintiff con- 
tends, failed to  t u r n  over the  proceeds of the sale as  directed, and  there- 
fore a canse of action f o r  money had  and received accrued to the plain-  
tiff. H e  was under  no disability. Notwithstanding,  he neglected to  
assert his  r ight  f o r  a period of approximately nine years. I n  the mean- 
time the  three-year s tatute  of l imitat ions had  barred kis  r ight  and  i t  
necessarily follon,s t h a t  the t r i a l  judge ruled correctly. 

Affirmed. 

(Filed 10 October, 193.1.) 

1. Evidence J a-Par01 evidence in contradiction of stipulation of writ- 
ten order signed by plaintiff held inadmissible. 

.In order for fertilizer for cotton and corn was signed ' ~ y  the l ~ ~ r c h a s e r .  
Thereafter the fertilizer was shipped, and most of  it used before the pur- 
c1i:lser signed notes f'or the purchase price. The 1rurch:iser brought suit 
to cancel the notes given for the purchase price on the zround that lie 
ordered fertilizer for tobacco, that the seller knew the facts, nnd that the 
fertilizer \ \as  wortliless f( ' r  the only p u r ~ ~ o s e  for \\liic4h the purchaser 
could and did use it, and that there IT as n total failure of consicltmtion : 
H t l d ,  in the absence of allegations of fraud, mistake, or mistake of one 
party induced by the f'rnud of tlie other, lmrol evidence in contradiction 
of tlie stipulation in the order tliat the fertilizer was for cotton and 
corn is not admissible, and such evidence was lbroperly cscluded by the 
lower court. 

2. Pleadings E a- 
The trial court has the discretionary power to refuse to allow a motion 

by a party litigant upon the trial to amend his 1,leadiligs. 

_IPPEAL by plaintiff f rom B a r n l ~ i l l ,  J., and a jury, a t  January-Febru-  
a r y  Term,  1934, of LEE. N O  error. 

T h i s  i s  a n  action brought by plaintiff against the  d e f m d a n t  to cancel 
certain notes fo r  fai lure  of consideration. T h e  plaintiff i n  tlie com- 
plaint  alleges, i n  p a r t :  "Tha t  on or about 8 May,  1931, plaintiff exe- 
cuted and  delivered to defendant two promissory notes, aggregating the 
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sum of $514.10, bearing interest on said sum from 8 May, 1931, which 
defendant had in its possession at the time this action x a s  brought. 

"Theretofore and on or about 11 April, 1931, the deferidallt had 
offered and agreed to sell to plaintiff a quantity of com~iirrcial fertilizers, 
which defendant revresented to be and warranted to be first-class tobacco 
fertilizers, tlie equal of any other fertilizer of its purported character 
and aiialysis for tlie purpose of raising ant1 groning tobacco; the tle- 
fendant, k i~ov ing  it Tvas then being purchased for the said purpoqe of 
growing tobacco, defenda~lt qold the same to plaintiff for the wid purilose 
of being used to grolv tobacco; aud plaintiff had no other use t l~r rcfor  
except for said purpore, aiitl except therefor was useless and of 110 value 
to the plaintiff, and said note hereinbefore referred to was give11 to close 
said accouilt for said fertilizers and said grade and description so offered 
and agreed to he sold to plaintiff by defendant," etc. 

The  prayer is as fo l low : "TVlierefore, plaintiff prays jutlgment 
against defendant tha t :  ( I )  Defendant deliver up  for cancellatioil the 
note hereinbefore referred to; that there has been a total failure of con- 
sideration for said note, and that the same be caliceled, and that plni~itiff 
is  due and owes tlie defendant nothing by reason thereof. 

" ( 2 )  Ilefentlant pay the costs, a i d  plaintiff r e c e i ~ e  sucli other aid 
furtlier relief as plaintiff may be ciititled." 

The tlefe~idaiit deiiietl tlie inatcrial allegations of the coniplail~t and 
for a further defense alleges, i n  pa r t :  "That on 8 May, 1931, the plain- 
tiff D. W. Kinstead executed his t n o  certain promissory notes, each ill 
the sum of $25'7.05 ($314.10), co lq  of nliich iiotes are attached Iiewto 
and by reference incorporated in this paragraph of the f u r t l ~ r  defeilsr 
a~ i t l  rn:~rlwd Elhib i t s  -1 and B. That the said iiotes vere  rxecutetl as 
evitlenccl of indebtetlness for certain fertilizer delivered to tlie said D. W. 
Wnistead, pursuant to  crrtain n rittea orders, copies of n hicli. are nt-  
tached to tlils aiisner ant1 madc~ a part of this paragraph of tlie further 
defciisc aiitl marlied Exhibits C niitl 1). That  of the fert~llzer caoll- 
signed to E l r a  Bryan under Exl~ibi t  D, the said plaintiff, nlio has a t  all 
timcs acted as the agent of the said E l l a  Bryan, received for 1115 ov ii 
use tno  and itilte-telitlis ( 2 . 9 )  tons. That  110 part of said iiotes l i a ~  (I 

been paid, although frequtrit tlema~id for tlie paynierit of same has be211 
made aiid the whole anlou~it  is now due a i d  on.ilig. 

"That the plaintiff received tlie goods ordered by him aiid is lilthlc to 
the tlefeiidant for tlie said goods in the sun1 of $514.10, with iilteres: 
on said principal sum from 1 May, 1931, until l~a id .  

"That tliere n as no warranty, express or implied, on the part of the 
dcfeiidarit as to the quality of tlie goods shipped except such as is coii- 
tailled i11 the notes signed by the plaintiff and made a part  1ic.reof. 
. . . That  the fertilizer purchased was for corn and cottoit, as s h o n l ~  
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on the orders, copies of which are hereto attached and made a part  of 
this further defense, and were not for tobacco, as alleged by the plaintiff. 

"That the goods delivered by the defendant to the plaintiff h a r t  been 
retained and used by the plaintiff in the cultivation of his crop, and 
that the reasonable market value of the said fertilizers a t  the time ant1 
place when and where deliwred to the plaintiff was the sum represented 
by the notes hereinabore set out, copies of which have been attached to 
this answer." 

The issues submitted to t h t  jury and their answers hereto w r e  as 
follows: " (1)  T a s  there a failure of consi~lc~ration, in whole or in part, 
for tlic esccution of the two notes signed by D. W. Winstead payable to 
Acme hIanufacturing Company, dated 8 Xay ,  1031, in tlie sum of 
$257.05 each, as alleged? L1. ( 2 )  I f  not, in what amount, if anv, 
is the plaintiff indebted to the defendant thereon? A. '$j14.10, with 
ii~tcrest from 1 Xay ,  1931.' " 

The other indebtedness due by plaintiff to defeudaui we do not set 
forth, as we think it immaterial, as the c o l ~ t r o ~ e r s y  was only 01-er the 
two notes aggregating $514.10. Judgment u a s  rcwdered on tlie wrdict .  
Tlic plaintiff made numerous esceptions and assignments of error. and 
appealed to the Supreme Court. The material ones and necessary facts 
will b~ considered in the opinion. 

Ii. R. U o y l e  for p7aintif. 
1T'illiams d Il'illiams and C .  D. I l o g u e  for t l e f e n r l u n f .  

CLARKSOS, J. The order was dated I1 ,lpril. 1031, and eallcd for 
200 snclrs brand ,lcmr Wizard Fertilizer, c. (cotton) and c. (corn) 
8-3-3. Can this order be contradicted ill thr> a\~:enee of fraud or nlutunl 
~lllstalie, or mistake of one party intluccd by f n l v  rcpreceiitations of the 
otlicr ! We think not. 

I>cfeiltlaiit col~tenc!ed that the goods nere  not ordered for tobacco and 
n ere not shipped for that purpoqe. That  if the fertilimr v a s  ustd for 
tobacco that it 11 as pla~ntiff 's  res1)onsibility. as the signc.tl order n a s  for 
cotton and corn goods, and that  the fert i l iwr n a s  s1iipl)eJ 011 12 April, 
193--after the. ortlrr was signed. The l~laintiff testifild: "That is my 
signaiurc on the paper-writing, dated 11 April, 1031. .\Then I last sa\\ 
it, thcre was l~otliillg 011 i t  but my name." 

Th17 plaintiff leas then asked tlie question: "Was thew any C (cotton) 
and C' (cor11) or1 this paper?  A. 'So ,  sir."' Objection bv defentlant; 
objection sustained; motion to strike by defentlar~t; motion allowed; 
the rllaintiff cscepts. "Q. Did you order from the A l c ~ n e  Fertilizer 
('01111mny, durliig the year 1031, any corn or cotton ferl ilizer?" Objec- 
tion by defendant; objection sustaii~etl; plaintiff excepts. Plaintiff 
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moxes to  arnentl his  complaint to allege tha t  tlie contract of 11 Apr i l  
was f r a u d u l e l ~ t l y  filled in .  T h e  court  i n  i t s  discretion overrules the  
motion. Plaintiff excepts. 

111 C'urlfon v.  011 C'o., 206 N. C., 117 (117-118), i t  is s a i d :  "The 
general rule  ur~douhtedly is, tliat no verbal  agreement betneeli the part ies  
to a xiritten contract,  made  before o r  a t  tlie t ime of t h e  excvmtio~i of sucli 
contract,  is  a d m i w b l e  to  v a r y  i ts  terms or to  contradict i ts  prox isions. 
All sucli agreements a r e  consitlered as  x a r i d  hy arid merged i n  the 
n r i t t e n  coiltract. ' I t  i~ a rule  too firmly e~tabl is l led in  thc Ixn of c ~ i -  
deuce t o  necd a reference to  authori ty  i n  i ts  support,  that  par01 t~vitlence 
will not he lirnrd to contradict,  add to, take from. or  ill all) n a y  Tar? 
the  terms of a contract pu t  i n  writing, and all  contemporary declarnt io~ls  
ant1 undcrstantlings a r e  incompetcwt fo r  such purpose, f o r  the  reason 
tha t  the parties, x h e n  they rcducc tlieir contract to writing, itre pre- 
sumctl to  h a l e  inserted i n  it  all  the proviiions by n h i c h  they l u t e d  to  
be bound.' iqmltlz, C .  J . ,  i n  R o y  L'. Blnck~c~c l l ,  94 IV. CY., 1 0 ;  Oz~crall  C'o. 
r.. / l o / l l ~ f c r  C'o., 1813 X. C., "08, 119 S. E., 1 ;  Ezur~t 2.. L y i l t h ,  1YS X. C., 
392, 125 S. E:., 13." 

T h e  learned and  able a t t o r ~ i c y  representing p1:~intiff (lit1 liot rq -~ ly  to  
rlefentlant'q f u r t h e r  dcfense, ant1 sct up  f raud ,  mutua l  miitalic,  o r  mi \ -  
talw of olle p a r t y  iuduced by fal ie  rcprevnta t ions  of the other 111 q i g ~ i i ~ i g  
the  l~aper -nr i t i l ig  of 11 Ap1.11, 1931, a l t l lougl~ the pleacllng by t!ef(>nd:rnt 
hat1 heen f i l d  fo r  o \ e r  t ~ r  o Tears before the c a w  came f o r  t r ia l .  T o  do 
thiq on the trial,  the court b ~ l o ~ i ,  i n - i t s  tliscretioli, r e f u s d  plaintiff'c 
reqnest. T h e  court h a d  this tliqcretlon A\'(rms 2 % .  C ' o t l ~ r a n ,  Is? S. C., 731 
( 7 3 3 )  ; h e  1 , .  . l lur f in ,  ID1 1. C'., 401; 2.'lc1shnli~ic L > .  B u i  i ~ i u  c r ,  103 S. C'., 
4 I i . T I S  o . ,  0 1. . 2 ( 9 ) .  T h e  notus 111 co l~ t rore rsy  
nero g i ~  u ~ i  011 S May, 1931, to cox cr thc. order of 11 - \ l ~ r i l ,  19 3 1 ,  a f t c r  
w x c n t j - f i ~  e per cent of tlie ferti1in.r had  bcen used. T h e  fertilizer n as 
l i d  a f t  1 o r  x r e  I n  exrlutling lllaintiff's eridcm-e on 
the prese~i t  recold n cx see 110 crror, or i n  the ? h u g e  of the court below. 

W e  do 1101 t l l i d i  i t  I I C I T * ~ ~ ~  to tli-vusi the of iSii t f i  d. ('0. I.. 
.-lljdleff, 192 S. C., 330, thc, priiiciple ill that  casc n e  adhere to. but is 
liot a p p l i r d ~ l e  to tliic. record. If c!cdmtl:r~it a t tempted to l~er lwt ra te  a 
f r a u ~ l  on the l l la i~t i i i ' ,  11e Jioultl  l ia\ cL nlntle a reply to tltfclitl:r~it'~ plead- 
ing  a l ~ d  set i t  up,  and  then lie n oultl have been heard.  

111 the lvesent action the  lack of ro11'1(!eratio11 is  bottou1c:I 011 tlie 
alleg:rtio~i tha t  plaintiff had ~~urcli:r,icd tol~acco f e r t i l i ~ e r  and ~ ~ n q  sent 
cotton and  con1 fertilizer.  ? ' h s  TI as t11c thcory t l i t  t2ase n as  tried 011. 

T h e r c  is no contention tliat the fcrtilizer v a s  n o r t l ~ l c s s  i;o f a r  as  the 
p u r p o e s  sc,t fo r th  i n  tlie order wai  coliccrne,l. T h e  t ru th  or fnliity of 
the  order of 11 ,lpr l l ,  1931, n a s  t h e  bone of contention. T h e  fertilizer 
lvas shipped under  this order and the trio notes of 8 Xny, 1931, were 
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thereafter  given i n  conformity wi th  the  order. T h i s  order  was valid 
uilless set aside by  f r a u d  or mutua l  mistake, o r  mistake of one p a r t y  
induced by false representation of the  other. T h i s  action is  distiiiguish- 
able f r o m  t h e  opinion i n  Gallo~uay T .  l 'hrash, post, 165. 

F o r  the  reasons given, i n  t h e  judgment of the  court  le low i n  law we 
find 

N o  error .  

JAhIES ALSTON ASD THE PULLRIAX COMPAKY T. SOUTHERN 
RAILWAY COJIPAKY. 

(Filed 10 October, 1934.) 

1. Judgments K a:  I< b: Appeal and Error J c-Finding that attorney 
signing consent jud-ment mas duIy authorized held binding upon 
appeal. 

Where, upon a motion to set aside a judgment for su .prise and escus- 
able neglect, C. S., 600, on the ground that the judgrnelt was a consent 
judgment and was signed by movant's attorney nithout authority, and a 
motion to set aside tlie consent judgment for such wan of authority by 
movailt's attorney, the court finds, upon evidence by alfidavits, that the 
attorney v a s  duly authorized to sign the juctgmeut for movant, the finding 
is conclusive on the Supreme Court upon appeal, Art. I';, sec. 8, and tlie 
order refusing the motions nil1 be upheld. 

2. Judgments IE b- 
After appeal from an order of the clerk refusing to set aside a judgment 

for surprise and excusable neglect it is too late for movant to request the 
clerk to tind tlie facts upon which he bases his order. 

SC'HESCK, J., took 110 part in the consideration or decision of this case. 

APYEAL by plaintiff f r o m  Scl~encli,  J., at M a y  Term,  1934, of Bus- 
coarnz:. , M r m e d .  

T l ~ i s  action was f o r  actionable iiegligerice alleging damage. Janiea 
Lllstoii was a Pul lrnnn Company porter  and  tlie gravameri of liis action 
is  tha t  while i n  performance of liis dut ies  i n  tlic P u l l m a n  car, a f reight  
t ra in  of the  tlcfendaiit conipaiiy negligently r a n  into the  P u l l m a n  car  
and iiiiured lii111. 

A jutlgmeiit by coliselit was rendered i n  the action before the clerk of 
the Superior  Cour t  of Buncombe County, N o r t h  Carolina, on 28 Decem- 
ber, 1933 : "The plaintiff, J a m e s  Alston, h a w  and  re170wr of tlie de- 
fentlaut Souther11 Rai lway Coinpany the sum of $150.00 and  the cost of 
this action, to  be taxed by t h e  clerk." 

T h e  plaintiff,  through anotlier attorney, made a motion on 3 1  March,  
1934, uiider C. S., 600, to  set aside said judgment. Tliere is  no question 
made tha t  tlie a t torney who signed the consent judgment f o r  J a m e s  
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,\lqton n a s  not criiployed by lii111, but the contelltion n as that lit 11ad 110 

authority to do so. On 14 April,  1034, the clerk rnade tlie folloning 
orc1i.r : "It appearing to tlie court, after reatliug the affitla~ lts and hrar-  
ing argument of couiisel, tliat attorile? for plaintiff had full authority to 
conscut to the jutlgment 11r retofore c ~ ~ t e r e d ,  and tliat said judgnir~~it n as 
enterell iuto by coilsent of tllr plaintiff, and for tliat reason tlie plaintiff 
is not extitled to 1 1 a ~ e  the judgrnent y ~ t  aqitlc. 

" I t  li t l ~ c r c f o ~ e  ortlertcl and atljuclged by the court that t l i ~  n~otioti of 
the plaintiff be and the smic  is hereby o~ erruled; a i d  

( ' I t  is further ordered tliat the jutlgrnent llerctofore ei~tcrcd renmin a 
biudiiig jutlgmeiit in this cause." 

The plaintiff appealed from this judgmeiit to the Superior Court, and 
tlic follon~ilg i ~ ~ l g r i l n l t  n a s  ren(1prc.d in tlie court below by Sclienck, J., 
a t  X a y  Term, 1934, of Buncombe Superior Court:  

"This cause coming on to be heard before the undersigned judge pre- 
sicling, ulton appeal hy p la~r~t i f f  James Alston from an order of tlle clerk 
of this court denying the niotion of the plaintiff to set aside tlic corirent 
jutlgirie~lt elitered by the clerk of this court on 28 Deccnibw, 1933, an(l 
being lleard, and it appearing to tlie court and the court finds the fact3 
to be tha t :  

"On ant1 for some time prior to 2s Ikcember, 1033, Charles ,\. Mc- 
Crea, attorney of Ashe~il le,  S. C., r a s  the legal and duly constituted 
attorney for the plaintiff, representing him in the a b o ~  e-elltitlet1 cause; 
that on 28 December, 1933. the clerk of this court entered a con~clit judg- 
ment in faror  of the plaintiff James Alston and against the defendant 
Soutlicrn Rai luay C'o~llpanr ill the bun1 of one l~untlretl fifty dollars 
($150.00) and costs, said consent judgment being signed by tlic said 
( ' l l a r l c~  Al. McCrea, attonicy for said plaintiff, a l ~ d  hy Joues d- Ward as 
attornejs for the tlrfendmt, and at salt1 time tlie said C'liarlcs A\. X c -  
Crea liatl full authority from his cliellt, the plaintiff James ,\lston, to 
conipromise said cause for the sum of one liuiidred fifty dollars ($l.j0.00) 
antl costs. aild to sign the consent judgniciit on behalf of the plaintiff; 
arid that  before signing said jutlgmcnt tlie said Charles ,I. MrCren had 
d i m m e d  said settlemelit n it11 thc plaintiff, his client, thc said James 
d ls to i~ ,  and the said James Alston had specifically authorized and 
directed the said Cl~arles A. McCrra to settle said cause for said smn 
of one hundred fifty dollars ($150.00) and costs, and ,aid judgment for 
that reason constitutes a consent judgmel~t nliich is in all resperts hilid- 
ing upon the plaintiff and the tlefci~dant. 

"It is therefore ordered and adjudged by the court, that the order 
heretofore entered by the clerk of this court refusing the niotion of the 
plaintiff to set aside the judgment is affirmed and approved; antl 

" I t  is further ordered that the motion of plairltiff to set said jurlgrner~t 
aside be and the same is disallowed, and the judgment heretofore entered 
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for said sum of one hundred fifty dollars ($150.00) and costs, on 
28 December, 1933, is adjudged to be a solemn and binding judgment of 
this court, and binding in all respects on both plaintiff and defendant." 

Thcb record disclosed an  agreement for compensation for disability 
between James A. Alston and the Pullman Company, self-insurer ap- 
provecl by tlie Kor th  Carolina Industrial  Commission. The  following 
is in the record: 

"THE PULLRIAN COIIPASP. 
"Whereas I, James A. Alston, of the city of Asheville, State of Korth 

Carolina, while employed by The  Pullman Company 3s porter, Ashe- 
ville, was injured in an accident on or about 8 March, 1931, at or near 
Powell (City),  Tenn. (Sta te) ,  by sustaining lacerations of scalp, right 
third finger, right ankle, left leg, in rear-end collision of freight train 
and Southern Tra in  No. 7 ,  when tliro~vn to floor. 

"SOTV, therefore, i11 consideration of the sum of sixty-five 58/100 
dollars ($65.58) to me in hand paid by The Pullman Company, I hereby 
relcase The Pullman Company and all other companies, partnerships 
ant1 pcrsons, including Southern Railway System, from and on account 
of all claims or causes of action that exist or may hereafter exist for 
damages for any and all personal injuries, including possible unknonn 
injuries and other conlplicatiolis arising from such injuries or treat- 
inelit thereof, for loss of services, for medical or other expenses, and for 
loss or damage to property, if any, growing out of or OIL account of said 
accident. 

"The abol-c amount is the full consideration for thi:, settlement, and 
no promise or contract of employmeiit, eithclr present or future, has beell 
made rile. 

"I have read tlie foregoing receipt and release and fully understand 
the same. 

"Witness my hand and seal, this 11 May, AD.  1931. 
"Wit~icss : IFT. W. PARKER. JAMES ,I. ,ILSTOK. (Seal.)" 

From the judgmelit renclered by Schenck, J., the plaintiff James 
Alston cscepted, assigned error, and appealed to the Supreme Court. 

W ~ l t  h G a l l o ~ c a y  a n d  Pa711 J .  Smith for  plainti#. 
X. C'. ICclly a n d  Jones CE Tl'ard f o r  d e f e n d a n t .  

C L A R K S ~ X ,  J. The plaintiff James Alston contends (1) Said judg- 
ment of 28 December, 1933, should have been set asid(. because of mis- 
take, surprise and excusable neglect, as provided for under C. s . ,  600. 



N. C.] FALL TERM, 1934. 117 

( 2 )  Said judgment of 28 December, 1933, should have been s(.t aside 
because the attorney ~ h o  was representing appcllal~t at the time uritl(,r- 
took to conipromise tlie action of appellant and enter illto a coliwrt 
judgment and waire substautial rights of appellant 11-ithout plaintiff's 
l r i io~ledgc or coilsent, and without having any specific po\ver or nutlior- 
i ty to do so. 

From the record in this Court, we cannot sustain the col~tentions of 
the plaintiff. -1rticle IV,  section 8, of the Coiistitution of Sort11 ( 'am- 
lina is as follows: "The Suprerile Court shall have jurisdiction to rc- 
view, upon appeal, arly decision of the courts below, upon an!- matter 
of law or legal inference. Ant1 the jurisdiction of said Court m e r  
'issues of fact' and 'questions of fact' shall be tlle same cscrciwl by it 
before the a2option of tlle Constitution of one thousand eight 11u11tlrcd 
and sixty-eight, and the Court shall have the power to issue any rtme- 
dial writs necessary to give i t  a ge~ieral  super1 ision and control o\ cr the 
proceedings of the inferior courts." 

Evidence, by affidavits, was submitted on both siclei of the c o ~ ~ t r o -  
~ e r s y  to both tlle clerk and on appeal to the Superior ( 'ourt. 

The clerk arid the judge on appeal held against the colitrntion of 
plaintiff James  -Ilston that his attorney who sigi~etl the c o l l ~ l l t  ju ig- 
ment did ]lot have tlle authority. The lax is well settltd. 

I n  L u m b e r  Coi izpany 2%. C'o t t i ngha i ,~ ,  173 S. C'., 323 (32;), c ~ t i n g  a 
wealth of authorities: "We are co i i r l~d td  by tlle judge's fin:l~ng of f : ~ t - ,  
where there is qome supporting evldcnce." 

I n  B a n k  1 % .  Uulie, 187 N. C., 356 (300), it is writ ten:  "It  is the duty 
of the court below to find the facts, and his fintiirig is orllinarily roll- 
elusive. Upon t l ~ c  facts found, the coilclusioll of l a ~ v  only i i  l m i ( > n -  
able." A-lbli~ft L , .  Gregory ,  193 S. C'., 203 (100). 

The  rcquc>t made by plaiutiff Jamc.; Alston for tllc clerk to find thc 
matclrial fact5 or1 nliich to babe his order came too late. TLe order n a i  
signed by the clerk on 14 April, 1931, ant1 appeal taken. 'The rqu ta s t  
was made before the clerk on 24 April, 1934. TTe t l h k  tlie rn,lter~:ll 
facts foulid bx the court below sufficient to support tlic juilglncnt : ~ p -  
pealed from. 

We see no right that plaintiff James Alston has to have a jury l)as. 
on the facts from the record in this case. The  court below h a \ i w  found 
the facts, and there was sufficient evidence to support sauicl, tliiq, on 
appeal, is binding on us. 

Fo r  the reasons giren, the judgment of the court below is 
AfXrmed. 

SCHEXCK, J., took no part in the consideration or decision of this case. 
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STATE v. RUFIJS RATTERFIELD. 

(Fi led  10 October, 1034.) 

1. Homicide  G e-Evidence h e l d  sufficient to  be submi t t ed  t o  j u r y  o n  
c h a r g e  of m u r d e r  i n  t l le  Arst  degree .  

Evidence t h a t  deceased was  shot and killed while h e  was  s tanding in 
t he  doorway of h is  home a s  he  came ou t  of his home to  investigate tlie 
barking of his dog, t ha t  tlie fa ta l  shot was  fired from a point in a cotton 
pntch a short  distance away,  and  t h a t  a t  such point were fresh wadding 
f o r  a 12-gauge gun and mntclles broken and splintered in  a manner char- 
acterist ic of defendant,  and  t h a t  tliere werv t racks  leading to and away 
f rom sucli point, indicating a "pin-toed" person in  rapid flight, and t h a t  
defendant was  "pin-toed," and  t h a t  defendant had  borroned a 12-gauge 
gun shortly before the homicide, with testimony of witnesses t h a t  they 
had w e n  a man  who loolied like defendant ge t  ou t  of a ca r  and  n a l k  
toward tlie point from which t l>e  shot was  fired, and tha t  he carried a 
gull, together with e ~ i d e n c e  of motive and other incriminating circum- 
stantial  evidence, is held sufficient to be submitted to the  jury on a charge 
of murder in the  first degree. 

2. Cr imina l  L a w  I j-Only inc r imina t ing  evidence  need b e  considered  
upon  a m o t i o n  a s  of nonsui t .  

Only incriminating evidence need be considered upon defendant 's  motion 
a s  of nonsuit under C. S., 4643, and  contradictions in the  inculpatory 
testimony and equivocations of some of the  State 's  nitnesses,  \ \hich affects 
the neieli t  o r  credibility of tlie evidence but not i t s  coml)etency, need not 
be tnlten into account i n  determining \vlit.ther there is  any cornl~ctent 
evidence to sustain the  allegations of the  indictment. 

3. Criminal  L a w  I 1: Homicide  H c- 
Where  all  the evidence tends to  show tha t  deceased was  killed by a 

person lying in wait ,  with evidence t h a t  defendant comrnittecl the crime, 
i t  is not  e r ro r  f'or the  court  to l imit  t h e  jury to a verdict  of guilty of 
murder in the first degree o r  not guilty. C. S., 4200. 

4. Wi tnes ses  A a- 
T h e  competency of a 7-year-old child to  testify a s  n wimess is  a mat ter  

resting in tlie sound discretion of the t r ia l  court. 

5. Criminal  L a w  I e-Court h a s  d iscre t ionary  power  to a l low solicitor t o  
offer add i t i ona l  evidence a f t e r  a r g u m e n t  i s  begun. 

I t  i s  within the  sound discretion of the  tr ial  court  to a low the  solicitor 
to offer addit ional evidence a f t e r  tlie argument  has  be::un, and  in th is  
case tliere w:ls no suggestion of abuse of discretion, i t  a rpear iny tha t  the  
evidcnce was  not discovered unti l  the night before, and t h a t  the court  
stated i t  would a l l o ~ ~  d e f e i ~ l a n t  any  reasonable t ime to investigate tlie 
additional evidence. 

6. Cr imina l  L a w  J a- 
A motion in  a r r e s t  of judgment is  proper when, and only when, some 

error or f a t a l  defect appears  upon the  face of the record. 

SCHEPTCK, J., took no pa r t  i n  t h e  consideration or decision c ~ f  this case. 
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APPEAL by defendant from Parher, J . ,  at  J anua ry  Term, 193-1, of 
WAYSE. 

Criminal prosecution, tried upon indictment cliargii~g the defendant 
with the murder of one Herbert Grice. 

The e ~ i d e n c e  for the State tends to shov that  about 9 p.m., S u ~ ~ d a y ,  
22  October, 1933, Herbert Grice was shot and killed at his home in 
Goldsboro. H e  had been sitting with hiq n i f r  and t h e e  children in 
tlieir sltting room, d-llcn he heard his  dog bark, and in going out to 
inrcstigatc the cause of the barking, x i s  grcleted n i th a load of l)uclrql~ot 
and felled either ill tlie doornay or on the front porch. R e  died imrlie- 
diately. The shot n a s  fired from a point in a cotton patch a distance of 
about forty feet from the Grice house. Here, there n a s  a 'btra~ilplrcl- 
up  place" 011 the ground, and, in the line of fire, freqli wadcling from a 
Id-gauge gun x a s  found. Tliere n a s  also on or near tlie tralnl)leil 
ground matches broken arid splintered in a inmiller cliaracteristir of a 
habit of the defendant. There wcre tracks leading to this poilit, and 
others amay from it, indicatiiig a '(pin-toed" person ill rapitl fllglit, tlie 
toes of tlie shoes only making inipressioiir u l ~ o n  the gruu~id .  Tlle de- 
fcndant is "pin-toed." 

Lo111e Fields testified that shortly before the sllootii~p she aiitl 1it.r 
7-year-old dauglitcr saw a man get out of an automobilt. lirar tllc Grlce 
lionie and go in the directioii of tlie rotton patch. I Ie  had 21 shotgun ill 
Ills hantls. "He looked like that man orer there" (pointilrg to tlie tle- 
fendant) .  

Dorothy Fields, the little child, positircly identified the defe~itlmit az 
the mail shr saw get out of the autonlobile nit11 a qllotgu~~ "foltletl up  in 
his arllis" and go in tlie direction of the rottoii fieltl. 

011 croiwxannnatioi1, tlils witness s a d  the defendant had hceii poiritcd 
out to her 111 the courtroom that  morning b r  her mother as the man t 2 w ~  
saw O I L  the night of the homicide; that it n a s  a dark night and i l ~ e  hat1 
nercr seen the tl(~fendant before. Upon this atlrnisblo~~. tlic, tl(~foliclniit 
i l io~ ed to strike out tlir t e s t imo~~y  of tlie n ltiirs.;. 01 cnuli.tl ; e ~ c c  ljtion. 

Tliere n a s  other crideilce to the effect that, for quite a\\llilc. the tlr- 
f e d a n t  lint! been paying undue ntteiitions to the u i f e  of the dece:isecl- 
tllic as furilisliiiig a motire for na l i t i~ ig  to get rid of liilii-alio that 11e 
hat1 borroned a gun from Redmoad Dortch and cent llir~i norrl, on the 
(lay after tllc liomicide, not to say anything about it, as lie forgot to 
mention the fact to the sheriff when being questioned about thc cay?. 

The sheriff testified that he saw tlie defendant oil tlic iiiglit of the 
homicide. ( 'He appeared to be nervous, . . . told me lie did not 
hare  a shotgun, but he thought there n a s  one around home, an old one 
around home somewhere, but lie did not know ~ r h e r e  it was ant1 had iiot 
seen it for years.'' 
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The sheriff also testified that  Lonie and Dorothy Fields had stated 
to him practically the same things as detailed in their t c d m o n y .  

Redmond Dortch testified that  tlie defendant returned his gun on the 
day after the homicide, with the statement: "I am sorry I did not get a 
chance to clean it. I meant to clean it for you." Both l~arrels  had been 
shot and there was new rust on it. "He did not say ,tnything to me 
wlieii he returned the gun about having been doing any hunting of any 
kind." 

The defendant offered evidence tending to establish all alibi. H e  
denied the testimony of the State. 

Af t r r  the argument had begun, the solicitor was allon-13d to offer addi- 
tional evidence, discovered only the night before, ('and bl2aring upon the 
presencr of the defendant in the neighborhood where the crimr was com- 
rnittctl and the car lie was operating a t  the time." Objection; over- 
rulctl; esception. The  court stated he would allow the defendant any 
reasonable time to in~es t iga t e  this additional evidence. Exception. 

Motion in arrest of judgment. Overruled; exception. 
Verdict: Guilty of the felony and murder in the first degree whereof 

he stands charged. 
Jutlgn~ent : Death by electrocution. 
Ikfcndant  appeals, assigning error. 

~ l f f o ~ ~ n e ! ~ - G e ~ ~ e ~ u l  Ilrronnzilf  a n d  Assis tant  d t f o r n e y - ( h e m 1  Sealcell 
f o ~  the  S f a f e .  

])i t  X i n son  d B l a n d ,  Sco t t  B. Berke ley ,  and P a u l  B. Edmzindson for 
d e f e n d a n  f .  

S ~ a c r ,  C. J . ,  after stating the case: Only the inculpatory cvidence has 
1m1i stated, a5 tlie principal exception relied upon by the defendallt is 
the refusal of the court to sustain his demurrer to thc evitlelice or to 
dismiss the action as in case of itonsuit under C. S., 1643. S. r .  E'u2- 
clrer, IS4 S. C., 663, 113 S. E., '769; S. c. C'ohoon, 206 N. C., 335. With 
respect to tlie tl(~fenda~lt 's alibi, it  is  sufficient to say 11s was g i w n  t h ~  
full bc~~cf i t  of a11 csculpatory matters before a jury of tlie vicinage. 
A". r .  Stecn, IS3 =\'. C., 768, 117 S. E., 793. The e~ idcnce  n a s  such as 
to rcquire its submission to the twelve. S ,  c. Beal ,  199 S. C., 278, 154 
S. E., 604; S. c. Luwrence,  196 S. C., 562, 146 S. E., 39;); S .  v. ,llcLeod, 
198 S. C., 649, 152 S .  E., 893. 

(lounsel for the defciidant assailed the State's case with force and 
1 igor, pointiilg out the apparent contradictions in the testimony and tlie 
equivocation of some of tlie nitnesses, but these were matters bearing 
upoti the weight of the evidence or its credibility, and not upon its com- 
pctency. The jurors alone are the triers of the facts. 6. z>. Beal ,  wpm. 
111 passing upon the sufficiency of the evidence, raised by demurrer or 
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motion to nonsuit, the court is required merely to ascertain nhether 
thcre is any competent evidence to sustain the allcgatioils of thc indict- 
meat. 3. 2'. i l Iarion,  200 N. C., 715, I58  S. E., 106;  S. 7%. C a d s o n ,  171 
N .  C., 818, 89 S. E., 30; R. v. R o u n t r e e ,  181 S. C., 535, 106 S. E., 669. 

hTor n a s  there error in  limiting the jury to oue of t n o  T erdicts- 
murder in  the first drgree or not guilty. S. 7 ) .  S p i c e y ,  1.51 S. C., 676, 
65 S. E.. 99.5; S. 7%. Ferre l l ,  205 S. C , 6-10, 172 S. E. ,  186;  S. I * .  X ~ l c r s ,  
202 N .  C., 351, 162 S. E. ,  764; 8. 71. S f e r l m q ,  200 N .  C., 18, 156 S. E., 
96;  8. a. JacX.son, 199 Y. C., 321, 134 S. E., 402. I t  is pro~i t lcd  117 
C.  S., 4200, tha t  a murder vh ich  shall he perpetrated by rnrans, ~ n f e r  
a l i a ,  of lying in wait, as was the case here, shall be deemed to be i n n r d ~ r  
in the first degree. S. v. K c a t o n ,  206 AT. C., 682; S. v. S e u ~ s o r n e ,  195 
S. C., 552, 143 S. E., 187;  8. c .  Smith, 201 N. C., -194, 160 S. E., 577; 
8. I > .  TT7iscman, 178 N .  C., 781, 101 S. E., 629. 

The  competency of the little girl to testify as a nitness in the case 
Tvas a matter resting in  the sound discretion of the tr ial  court. 17. P .  

U e r r i c k ,  172 K. C., 870, 90 S. E., 259. 
Speaking to the identical question in S. 2'. E t J ~ o a r d s ,  79 N. C'., 648, 

R e a d e ,  J., delivering the opinion of the Court, said:  "Formerly tllr age 
a t  which infants might be examined as witnesses was almost arbitrary. 
They nere  not rrgularlp adnlissible under fourteen, subject to c3xcep- 
ti on^. At one time it was a gencral rule that  none could he admitted 
untlrr nine years, \cry few uildcr ten. Gilb. ET., 144; I Hal(. P. C., 302 : 
2 Ib., 2 7 8 ;  1 Phil .  Ev.  n u t  of late years, since the means and oppor- 
tunities for  the early cultiratioil of the ii~tellect  ha^ e multiplied, a more 
rrasoitable rule has been adopted, and age is not to ( the)  test, I)ut the 
degree of uaderstanding ~ i h i c h  they possess, including their moral a n d  
rehgiousrculture. I Phil .  E r .  ; 1 East  1'. C., 448 ; I Leach, 190 ; Rowoe 
Cr. Ev., 106 n. . . . 

"111 the case of infants where there was sufficient capacity to u n t l w  
stand the transaction and to communicate it, but not sufficient nioral and 
religious impression to comprehend tlle obligation of an  oath, t ~ n ~ e  has 
been allowed to make the inlpression and to  cultivate the consricncc. 
I Leach, 199, 430. 

"There being now no arbitrary rule a s  to age, and i t  being n que~t ion  
of capacity, and of moral and religious sensibility in  any ~ ~ Y C ' I I  v a ~ e  
xhctlicr the nitiress is competent, it must of necessity bz left maililg ~f 
riot entirely to the discretion of the presiding judge. S. v.  X a n u ~ l ,  64 
X. C'., 601. I t  may be stated, hoxever, that  a child of teiicltr years 
ought to be admitted with great caution; and ~vhere  tllrre is  doubt it 
ought to br rxcluded." 

Likenise, allowing the solicitor to offer additional evidence after the 
arguiimit had begun, was a matter addressed to the sound discretion of 
the trial court, a i d  there is nothing on the record to suggeqt any a b u v  
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of discretion i n  th i s  respect. S. v. King,  84 N. C., 737; A?. v. Haynes, 71 
N. C., 79; S. v. Rash, 34 N. C., 382. 

I t  is  not perceived upon what  g round  the motion i n  arrest  of judg- 
ment  could have been allowed. Such a motion is  prclper when-and 
only when-some e r ror  o r  f a t a l  defect appears  on the  face of the  record. 
S. v. Bittings, 206 N. C., 798; S. v. Grace. 196 N .  C., 280, 145 S. E., 
399; S. v.  XcKnigh f ,  196 N .  C., 259, 145 S. E., 281; 8. L'. Xitchem, 188 
N. C., 608, 125 S. E., 190. 

A searching investigation of the  record leaves us  wi th  t h e  impression 
t h a t  tl lr  case is  f ree f r o m  reversible error .  Hence, he  verdict and  
judgment will be upheld. 

N o  error. 

Sc r~~sc r ; ,  J., took no p a r t  i n  t h e  consideration or  decision of this  case. 

HERSHET COIlPORATION V. ATLANTIC COAST LINE LAILROBD CORI- 
PANY, ATLANTIC AND PADRIA' RAILWAY COMPANY, SORPOLIl 
SOUTHERN RAILROAD COMPAST, ASD (ASHEBORO GROCERY 
CORIPASY, ADDITIOSAL PARTY DEFEKDAST ) . 

(Filed 10 October, 1031.) 

1. Part ies  A a-Question of whether  plaintiff was real  party i n  interest 
held not  determinable by motion before introduction of evidence. 

Plaintiff, a shipper of roods by rail, institutc~il this :?tion ngainst the 
carrier to recover dmnagcs sustained by the loss of the goods, alleging 
iic.gligcncc~ of the cxrrier. Br.fore a jury was impnnc~lcd, tlefendant car- 
rier, upon depositions talien by plaintiff, mored to tlism~ss the action, for 
that  the de1,ositions shoued thnt tlie loss had been paid to lrlaintiff by 
insurmice companies, and that tlierefore plaintiff was i ~ o t  tlic real party 
in interest. C. S., 146. Over plaintiff's ol~jec.tion, the "ourt granted tlic 
motion, stating that the same question would be presented by a motion of 
nonsuit after the evidence. C'. S., 367, and that by this p-ocedure the same 
rcbwlt \vonld be reached with less cost: IIcld,  tlie court had no jurisdic- 
tion to ai i t ic i~ate  what the evidcnce \voultl be on the imue raised by the 
plcntlin~s or \vlietlirr ldnintiff \\'as the real pilrty in intllreqt, plaintiff not 
bving bound to introduce the depositions in e~idence, or if they were 
introduced, plaintiff having the riglit to controvert the facts therein 
slio\vn, thus raising a11 issue for the determination of thc. jury. C .  S., 536. 

2. J u r y  C a- 
Right to a jury trial is guaranteed by our Constitution, Art. I, sec. 10, 

nntl \vlitw tlie l~ilrties (lo not caonsent to trial by the court, the court may 
not drtcrmine, 1)rior to the introtluction of evidence, an issue of fact joined 
by the pleadings. 

STACY, C. J., concurs in result. 
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* ~ I J I > L  IL by plaint iff frolri Ua? 1 1 7 1  111 ,  J., at  Jai iuary-F( ,hruary Term,  
1934. of LLF. Rerersetl. 

T h i s  is a n  a c t i o i ~  iili t i tuted l ~ g  the plailltiff to recowr  of tlie clt'fcl~id- 
an t -  $1,227.90 clamages for  iiegligeiltly :lllon iiig tlie destruction 11y 11 21tcr 
of a carload of sugar ,  s l ~ i p p e d  by the plaiiitiff to tlic Alslic,horo G ~ x ~ c ~ r y  
C o n l p a i ~ ~ - ,  o ~ c r  the  liiles of tlw carr ier  ticfeudai~tz f rom W~hi ln lg ton ,  
It-. C., to  ,lsheboro, 9. C. 

T h e  action n a s  tlisil~issed a s  to tile A t l a i ~ t i c  C'oast Liiic Ka11ro:ttl 
CTomp:uiy, upoii dc i~ iu i~re r ,  f r o m  n l i i c l ~  110 :~l)l)cal n:rs proseecute I .  

Tlle tlcfwdallt  ,\41cboro Grocery ( 'ompmiy file,l n ~ l - v  tJr a i d  ucliuittc 1 
the allegatioiis of the plamtiff,  i i lc ludl i~g the allegfitioli ill t h e  :iniendtd 
complaint t l ~ a t  it ,  the consignre, had r v f u w l  to recelle the s l~ipri ie i~t  allcl 
to rom1)lete the coiltract of sale, ailtl that  said coiltract hat1 ~ I ~ Y I I  re- 
sciutled by iilutual c o ~ ~ s e n t ,  a u l  tlie plaiirtiff n a s  tlie p a r t y  iirjuretl a d  
aggrieleil  1). the  l iegl ige~~ce of the  carrit 'r  defei~d;rnts. '1 1 1 ~  grocery 
co~lipauy,  tliereforc, Mas ]lot afiected 1,- the order  of 111s EIoi~or and is 
not II IT 011 ed ill this  appeal.  

Froill  the  actloll of tlw court ,  talrrn upon tlie motioil of defeiidmits, 
ill fintli~lg w r t a i n  facts  and  t l i e r rupo~i  ei~tcr i i ig  jutlgrrient dismisziiig the 
action f rom tlie docket mcl adjudgiug that  the dcfelltlants ,\tlaiitir ant1 
Taclkin Rallroacl C'orril)ai~y m t l  tlie S o r f o l k  Southern Rai1ro:ttl Coin- 
paily go  hence IT i thout clay and recox e r  their  costs, t h e  plaiiltifi :rljl)ealeci, 
as6giliiig errors. 

S c r l ~ s c r ; ,  J. F r o m  tlie record it  appears  tha t  the  judgmeut ill this 
case was entered upon t h e  motion of tlie carr ier  defel idai~ts  tha t  this c:lse 
be dismissed f o r  tliat the real  par t ies  i n  interest n-ere tlie illsurancc 
c o l ~ ~ l ) a i ~ i e s ,  which, n c c o r c h g  to t es t i r i~o~iy  of witnesses appeariiig by tlcpo- 
sitiolis t a l i ~ ~ l  by the plaiutiff, liad heretofore paid to  the plaiiltiff ~ I I  fu l l  
the a i ~ ~ o u l l t  of the damage licrciil sought to be r e c o ~ e r e d ;  nild i t  furtlier 
alJpears tliat, upon coi~sicleration of said motion, said c1el)ositions n.ere 
oticred ill e ~ i d e i ~ c e  and the court readied the  opiniou tha t  the lmyileut  
lo- the i i i s u r a n c ~  corupanies to  the plaintiff coiistitutecl a settleli~eilt of 
tile claiin hereiii sued upon, :md tha t  the agreemeilt accompanyiilg tllc 
clepositions, which was also iiitroduced by the defendai~ts ,  hat1 tlle (1ffec.t 
of coi~ht i tut ing t h e  plaintiff a eollectiiig agent f o r  the  insuraure coin- 
parlies :IS against tlirse defendants, a i ~ d  that; t l~erefore,  the plaintiff' was 
]lot t l ~ e  real p a r t y  i n  interest a s  coiltcmplated by the  pertiilent statute. 
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The judgment reads in p a r t :  "I t  further appears to the court that  upon 
a trial of this cause before a jury that  this question would necessarily be 
presented upon a motion of nonsuit, and that  the action vould hare  to be 
dismissed for the reason assigned, and that  for the court to dispose of the 
cause upon motion arrives a t  the same effect without the necessity of 
consuming time and expense in impaneling a jury and offering evidence 
so that  the same question may be presented upon a question of nonsuit; 
the only difference involred being the question of proccldure." Where- 
upon the court dismissed the action and taxed the plaintiff with the 
costs. 

The action of his Honor presents the question as to whether the court 
had jurisdiction, upon motion of the defendants and without consent of 
the plaintiff, when issue had been joined upon the pleadings, to antici- 
pate what the evidence of the plaintiff would be upon such issue, and to 
find the facts upon such anticipated evidence, and upon such findings to 
dismiss the action, without impaneling a jury. This question must be 
answered in the negative. 

H i s  Honor could not have foreseen and known what evidence would 
have been introduced had a jury been impaneled. I n  the first place, 
while the plaintiff may have taken the depositions, i t  was not required to 
introduce them in  evidence, and if i t  had so introduced them it would 
not of necessity have been bound by them and precluded from introduc- 
ing other evidence. I n  the second place, if the defenlants had intro- 
duced the depositions in evidence, the plaintiff would have had a right 
to coutrovert the facts therein shown, although the depositions were 
taken by it. Therefore, if the depositions, upon which his Honor based 
his findings of fact to support his order dismissing the action, had been 
introduced by either party, issuable facts might have arisen, which the 
plaintiff would have been entitled to have had passed upon by a jury. 

C. S., 567, provides that  a motion for judgment as  in case of nonsuit 
may be made when the plaintiff "has introduced his evidence and rested 
his case," and may be renewed ('after all the evidence on both sides is 
in." C. S., 556, provides that  "an issue of fact m w t  be tried by a 
jury." What  the evidence would have been in this case had a jury been 
impaneled could not be anticipated by the court, and the court was with- 
out jurisdiction to t ry  the issues of fact which arose upon the pleadings. 

The ancient mode of trial by jury i s  derived from ihe  common law, 
is guaranteed by the Constitution, and is provided for by statute. It 
"is one of the best securities of the rights of the peoyde, and ought to 
remain sacred and inviolable." K. C. Const., Art. I, SIX. 19. 

One of the issues joined on the pleadings in this case, which might be 
determinative of the rights of litigants therein, is  whe:her the plaintiff 
is the real party in interest. C. S., 446. On this ~ E S U ~  the plaintiff 
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was entitled to  a tr ial  by jury. Andrews v. Pm'tcheft, 66 N. C., 387; 
Wilson v. Bynum,  92 N .  C., 717; Crews v. Crews, 175 N .  C., 168; 
Grantham v. Nunn ,  188 N.  C., 239. 

I n  the case of Cozad v. Johnson, 171 N .  C., 637, Hoke, J., says: 
"We find nowhere i n  the record as  now presented any consent of parties 
that  the  court should t ry  the cause, and unless this is made to appear, 
and i n  the way prescribed by statute, the issues raised by the pleadings, 
under our  Constitution and system of procedure, must be decided by a 
jury." The record does not disclose any consent of the parties that  the 
court should t r y  this cause, but, on the contrary, reveals that  the plain- 
tiff was a t  all times objecting to the court's so doing. 

Reversed. 

STACY, C. J., concurs in  result. 

CARL V. CLINE AND J. F. CLICK, OX BEHALF OF THEMSELVES A N D  AR'Y OTHER 
TAXPAYERS OR CITIZENS OF THE CITY OF HICKORY WHO DESIRE TO MAKE 
THEMSELVES PARTIES PLAINTIFF, V. CITY O F  HICKORY, hl. H. TOUKT, 
MAYOR; W. W. BURNS, NORMAN HUTTON, W. RZ. REESE, GEORGE 
BAILEY, EULIN SHOOK, AND CHARLES E. HEFNER, COMPRISIXG THE 

CITY COUNCIL; AND R. L. HEFXER, CITY MAXAGER. 

(Filed 10 October, 1934.) 

Municipal Corporations B d-City held authorized to lease auditorium 
built by it in its general municipal building. 

The charter of defendant city authorized it to acquire and hold real and 
personal property and to invest, sell or dispose of same, and provided 
that all questions of administration not provided for by the charter should 
be gorerned by the general laws of the State: Held, the city had authority 
t6 lease an auditorium in its municipal building which it had equippetl 
a t  the time the building was erected a i th  a ticket booth and moving- 
picture projecting equipment, C. S., 2685, 2785 (2 ) ,  it appearing that the 
lease did not inrolre property held in trust for the use of the city, or 
property devoted to governmental purposes, although administrati1 e offices 
of the city were located elsenhere in the building. 

CIVIL ACTIOX, before m'arZick, J . ,  at Chambers a t  Newton, X. C., 
19 June,  1934. From CATAWBA. 

The plaintiffs instituted this action against the city of Hickory, the 
members of the city council and the mayor for the purpose of restrain- 
ing a lease of the auditorium belonging to the city. 

The tr ial  judge found the following facts: 
1. That  the plaintiffs are citizens and taxpayers of the city of 

Hickory. 
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2. That  the city of Hickory is a municipal corporation, duly char- 
tered under the laws of the State of Korth Carolina. 

3. I n  the year 1920 the city of Hickory voted a bond issue of $125,000 
for the purpose of erecting a municipal building on a lot o which i t  held 
title in fee simple, and that on said lot was erected the present municipal 
building, in which is the office of the city manager, the niuriicipal court- 
room, the jail, fire department, and the office of the city council; tliat 
the other rooms or offices not now used for city or governmental pur- 
poses are rented or let, one to the welfare department and one to the 
Federal Employn~ent Agency; that- the central portion of said building 
is a large and commodious auditorium, which was built a t  the time of 
the ewction of the said building; that  a t  the time the building and audi- 
torium were erected, the auditorium was equipped with a stage, a picture 
machine booth, a ticket stand at which to sell tickets for shows tliat 
might be held therein, and a moving-picture machine mas installed, and 
from iinie to time the said auditorium has been rented by the day and 
night, and for successive days and nights when asked for, and the rental 
pa id ;  that the rental acquired in this way has never equaleJ the upkeep 
a i d  interest on the investment. That  the building is rented on the 
average of about four nights a month. 

4. That  the mayor and board of aldermen were approached on the 
proposition to lease said auditorium for a period of five y w r s  for moving- 
picture shows, and . . . on 10 June ,  1934, when tlie matter again 
canie up  for hearing, three bids were received, and the hid of the Crite- 
rion ,imusement Company, Inc., of Charlotte, N. C., b l h g  the highest 
and most liberal bid, and the price bid being, i n  the opiriion of the mayor 
and board of aldermen, a fa i r  price, the same was accepted, provided a 
lease embodying the terms arid conditions agreed upon was drawn and 
signed in such form as to be acceptable to the governing board of the 
city. 

5 .  That  the purpose of renting the auditorium, at this time, is to 
raise additional revenue with which to help pay its bonded indebtedness 
and other obligatio~is, and to make the auditorium carr,l; its part  of the 
cost of its investment and upkeep. 

6. That  the proposed rent for the first year is $200.00 per month;  for  
the next two years $275.00 per month, and for the next t v o  years $325.00 
per month, ill addition to certain expensive improvements to be made to 
the building to approximate $8,500.00. 

7. The  revenue now derived from said auditorium is approsiinately 
$360.00 per year. 

8. Tha t  i n  any lease that  is made of the auditorium by the city of 
Hickory, by its board of aldermen, i t  will reserve the use of tlie building 
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for four days a month, so as to rent  it to any other party desiring i t  
for other entertainment. 

9. The  court further finds that tlie charter of the city of Hickory does 
not provide for tlie leasing of the said auditorium, nor is there any 
special act of the General Assembly providing for same. 

10. That  the municipal building is the only building of its kind ill 
Hickory and is still being used for the purposes liereinbefore named. 

Epon  the foregoing facts the tr ial  judge was of tlie opinion that  the 
city had no power to lease the auditorium, and restrained the defendants 
from proceeding further with negotiations for said lease, and thereupon 
the defendants appealed. 

T.  JIanly Whitener and A. A. TVhifener for plaint i fs .  
TT'. B. C'ouncill and E d d y  A'. Xerm'tt for defendanfs. 

BROGDEE, J. The following question of law is presented : Does the 
city of Hickory liavc power to make the lease described in the findings 
of f ac t ?  

Tlic charter of the city of Hickory is chapter 68 of the Public L:ITTS 
of 1913. I t  is provided "that this cliarter shall be tleemetl a public act 
and jutlicial notice shall be taken thereof in all courts and placw n l~ctlicr 
or not the same has been pleaded or read in eridencc." Section 1 of the 
charter empowers tlie city of Hickory to "acquire and hold such l~ rop-  
erty, real and personal, as mag be devised, bequeathed, sold, or in any 
manner conreyed to it,  and may inrcst, sell or tlisposc of same," ctc. 
Section 3 of Article 18 provides that "all questions arising in the adniin- 
istration of go\-ernmcnt of tlio city of Hickory and not proritled for in 
this act shall be governed by tlie l ans  of tlie State in such c:wej niatlr. 
and provided." The general l ans  of tlic State autlioriziiig and regulat- 
ing the sale of propcrty onlied by iiiunicipal corporar io~~s  are contained 
in C. S., 2655, slid C. S., 2757 ( 2 ) .  Both of mid statutes nutliorizc t11~  
sale of municipal property in propcr cases, and C. S., 2787 (2) :ruthor- 
izes a municipal corporation to leaqe proprrty. Construing C. S., 26hS, 
in Ashez.i i lc  v. Herbert, 190 K. C., 732,  130 S. E., 861, this Court said:  
"Of course, this section is held not to apply to such 1:mds as are held in 
trust for the use of such town (,S'outhl~orf v .  Stanly,  125 IV. C., 2 6 ) ,  or 
such real estate as is derotcd to gorernmental purposcs ( I ' r r ~ ~ ~ v r  P. 

C'omm., 127 N. C., 154; C'arstarphcn u.  l'lytnouth, IS0 S.  C. ,  261, or to 
streets in reference to which adjoiniiig property owners have acquirrtl 
rights on account of the dedicatio~i thereof, and resulting iinpro\.e~rientq. 
. . . The record in C'arsfarphcn u. Plymouth,  supra, shows that tlie 
trial court put his decision 011 tlic doublc basis that C. S., 2655, did i ~ o t  
give the authority to sell land held for governniental purposcs, ant1 that 



128 I N  THE SUPREME COURT. [207 

i t  had  not been complied with." Manifest ly  the  philosophy of the  
Southport and  Carstarphen cases i s  t h a t  a municipal  corporation cannot 
sell itself out of i ts  exclusively governmental home, o r  cannot  sell prop- 
e r ty  held by i t  i n  t rust  without special authori ty .  

I n  t h e  case a t  bar,  when the  audi tor ium was originall) constructed, i t  
"was equipped with a stage, a picture machine booth, a ticket s tand a t  
which t o  sell tickets f o r  shows t h a t  might  be held therein,  a n d  a moving- 
picture machine was  installed, and  f r o m  t ime t o  t ime  the  ::aid audi tor ium 
h a s  been rented by the  d a y  and  night,  and f o r  successive <days a n d  nights  
when asked for," etc. Obviously this  aud i to r ium was nr i ther  dedicated 
t o  a governmental purpose i n  its or iginal  constructioll nor used f o r  
gol-ernmental purposes thereafter.  T h e  mere fact  tha t  i t  is  under  the  
same roof as  the  ci ty  police court,  c i ty  ja i l  and  office of t h e  mayor does 
not i n  itself impress  i t  with governmental qual i ty  o r  f u r  ction. Indeed, 
the cases of Asheville v. Herbert, 190 N. C., 732, a n d  Harris v. Durham, 
185 R. C., 572, 117 S. E., 801, i n  principle, answer the  question of l a w  
involved i n  the affirmative. 

Reversed. 

GURR'EY P. HOOD, COM~~ISSIONER OF BANKS, EX REI.. PISE'COPS BANKIKG 
COMPANY, v. JAMES L. COBB A N D  EMMA D. COBB. 

(Filed 10 October, 1934.) 

1. Fraudulent  Conveyances A d-Failure t o  retain proptwty sumcient to 
pay existing debts is  prerequisite to presumption of framd. 

I n  an action to set aside a voluntary deed a s  being fraudulent a s  to 
creditors of the grantor, the failure of the debtor to r e t c h  property suffi- 
cient and available to satisfy his then existing creditors is necessary to 
raise the presumption of fraud, since the statute, C. S., 1007, destroyed the 
presumption of fraud theretofore arising from the fact of the grantor's 
indebtedness, and made such indehtedness merely evidence tending to 
show an intent to delay, hinder and defraud creditors. 

2. Fraudulent  Conveyances C d- 
The burden is on plaintiff in a n  action to set aside a deed as  being 

fraudulent as  to creditors to prove that the grantor failed to retain prop- 
erty sufficient and available to pay his then esisting crcmditors. . 

3. Fraudulent  Conveyances C e-Tax valuation of debtor's lands held 
competent on issue of his  intent  t o  defraud creditors. 

In an action to set aside a deed as  being fraudulent as to creditors 
evidence of the tax valuation of the other lands of the debtor nt the time 
of the conveyance is competent on the issue of intent to hinder, delay 
and defraud creditors as  tending to show the debtor had reason to believe 
he was retaining property sufficient and available to pay his then existing 
creditors. 
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4. Same-Commissioner's dccd to part of debtor's lands, executed three 
years after voluntary convcyanre attacked, held inromptent. 

A commiisioner's deed of qale of part of the lands of the debtor, 
exccuted three years after the t'\ecution of the dced sousht to I J ~  cet 
aside as being fraudulent ac: to creditor., I S  he7d incompetent, the issue 
heins the value of all tlie tlehtor's lands at  the time of the vcluntary deed 
attacked in the action. 

5. Trial E f- 
An ohjcction to the statement of the contentions of a party hy the trial 

court must be made in time to affortl the court opportunity to make cor- 
rection in order to be available on appeal. 

,ZPPE<L by plaintiff f r o m  S m a l l ,  J., a t  *Ipri l  Tcrm, 193-1, of EDGE- 
coarnF. S o  error .  

T h i s  n a s  a n  action instituted by the plaintiff as  t h e  liquitlating agent 
of the  Pinetops Banking  C'ornpnay, one of tlie creditors of tlir m:rlc de- 
fendant ,  against J a m c s  L. Cohb a ~ i d  E m m a  D. Cohb t o  have dwlared  
roitl n de-rl executed by thp mule defendant to  t h e  f c m e  dcfc~ntlant. his  
n i fe ,  fo r  tha t  S U C ~  comeyarice TYRS a ~ o l u ~ l t a r y  gif t  o r  wttlement of 
prol 'erty 115' onr  indebted, without  retaining property ful ly  suffirierit and 
arai lahlc  to s a t ~ i f y  his  then esis t ing creditors, and  made n i t l i  ~litclnt to 
hinder, dt'lay arid tlcfraud the  creditors of t h e  grantor .  

T h e  niaterinl allegations of t h e  complaint were denied I)p the tltfeiitl- 
ants,  arid the case was submitted to tlie ju ry  upon the  fol loning is iucs:  

1. I .: tlic deed f rom J a m e s  L. Cobb to h i s  wifp, E m m a  D. C'obl). dated 
22 Xovcmber, 1030, a 1 olmitary conr cyaiice, a s  alleged i n  t h e  corriljlairit ? 

2. D i d  J a m e s  L. C'obb a t  the  t ime of executing saitl deed re ta i r~  prop- 
e r ty  i n  his  ow11 name full,v sufficierit and available to pay  his  then csist- 
inp  c rcd~tors ,  a s  alleged i n  the a m n e r ?  

3. D i d  J a m e s  L. Cobb execute saitl deed n i t l i  the  intent  to  hinder  a l ~ d  
ilelay or defraud his  creditors, a s  alleged i n  the  complaint! 

Tlic jury, under  the dlrectiori of the  court,  aiismcred the  firqt issue 
"Ye.," ill f a r o r  of tlie plaint i f f ;  and, under  the eridence and charge, 
answcreil tlie second issue "Yes," and the  th i rd  issue "hTo," in  f a l o r  of 
the  defeildarits. Whereupon tlie court  entered jut lgme~it  adjudging that  
the c ~ ~ i r e y a n c e  executed by tlie defent la~i t  J a m c i  L. Cohb to liis co- 
defendant, E m m a  D. Cobb, his  n i fe ,  on 22 Korcmber,  1930, >+as a legal 
and valid instrument ,  arid t h a t  tlic plaintiff &over n o t l ~ i n p  by liis action 
and be taxed with t h e  costs. To this  judgrnerit the  plamtiff ol~jected 
and  excepted, and  appealed to this  Court.  

H e n r y  C. Bourne for  appe l lan t .  
G i l l i a m  & B o n d  for  appellees.  

SCHEXCK, J. There  a r e  t en  assignments of e r ror  i n  the record, six of 
which, S o s .  3, 4, 6, 7, 8, and  9, art: to  the  action of the court i n  placing 
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the burden of proof upon the plaintiff on the second issue, that  is, placing 
upon the plaintiff the burden of showing by a preponderance of the 
evidence that  the defendant James  L. Cobb, a t  the time of the convey- 
ance, 22 November, 1930, did not retain property fully sufficient and 
available to pay his then existing creditors. We think his Honor was 
cowect in so placing the burden of proof. The  plaintiff's alleged cause 
of action is governed by the provisions of C. S., 1007. This  section, in 
part, reads: "No voluntary gift or settlement of property by one in- 
debted shall be deemed or taken to be paid in law, as to zreditors of the 
donor or settler prior to such gift or  settlement, by reason merely of 
such indebtedness, if property, a t  the time of making such gift or settle- 
ment, fully sufficient and available for the satisfaction of his then credi- 
tors, be retained by such donor or settler; . . ." The effect of this 
statute is to destroy any  presumption of r i t iat ing fraud in the maliing of 
a voluntary gift or settlement solely from the indebtedness of the donor 
or settler, and to make the failure to retain property fully sufficient and 
available for the satisfaction of creditors a requisite of such presump- 
tion. Hence it was necessary for the  plaintiff to allege, as he tlid allege, 
not only that  the male defendant was indebted, but also that  said defend- 
ant, the grantor in the dced attacked, failed to retain such sufficient 
and ara i labk property. The al legata  being a requisite, i t  follows that  
tlie p r o b a f a  was also a requisite. 

The fifth syllabus of the case of Shuford v. Cook, 169 N. C., 52, which 
correctly interprets the opinion, reads as follows: "In an action to set 
aside a hushand's deed to his wife for fraud as to his crc&tors, tlie pre- 
sumption formerly arising frorn a ~ o l u n t a r y  conveyance is  removed and 
tlic intlebtcdness of the husband is evidence only from vhich  the intent 
may be inferred, and a requested instruction is properl~r refused which 
requirl-s the defendant to satisfy the jury by the greater weight of the 
e~i t lenrc  that he retain property fully sufficient and available. R e ~ i s a I ,  
sec. 962" (C.  S., 1007). See, also, F i n c h  v. Cec i l ,  170 N. C., 114. 

C l a d s o n ,  J., in W a l l a c e  v. Phillips, 195 N. C., G65 (672), cited in 
both briefs in this case, says: "The defendants demur on the ground that 
tlie complaint 'does not allege the in sol^ ency of the defendant Phillips 
(~vliosc deed to his wife was under attack by creditors), and tliat lie tlid 
not retain sufficient property to pay his debts.' V e  think the complaint 
to be good should have alleged that  a t  the time of mak;ng such gift or 
settlement property fully suffirient mid arailable for tht: satisfaction of 
his then creditors was not retained. This  was a material ingredient of 
the cause of action and should h a w  been alleged." 

'Thcnevcr ,  whcther in plea or replication or rejoinder or surrejoin- 
der, an  issue of fact is reached (says 2 Wliarton Ev., sec. 354), then, 
whether the party claiinirlg tlie judgment of the court asserts an affirma- 
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tive or negative proposition, he must make good his assertion. On him 
lies the burden of proof." Cook c. Guirk in ,  119 Y. C., 13. 

"TVhenever the establishment of an  affirmatire case requires proof of a 
material negative allegation, the party who niakes such allegation has the 
burden of proving it." 22 C. J., par. 15. 

Tl'e think his Honor's charge was logical and in accord with the rules 
of pleading and practice, and with the decisions of this Court. 

C. S., 1007, continues: ". . . but the indehteduess of the donor or 
settler at such time shall he held and taken, as well with respect to 
creditors prior as creditors subsequent to such gift or settlement, to be 
eridence only from wliich an  intent to delay, hiiider or defraud crc. .( 1' itors 
may he inferred; and in any trial sliall, as such, be submitted by the 
court to the jury, n i t h  such observations as may be right and proper." 
Pu r sua i~ t  to this latter pro\ision of the statute, under the third iwue, 
tlie court submitted, with proper ohservat~ons, to  the jury the admitted 
intlebtcdness of the male defendant as evidence tending to sl lo~r~ all intent 
to clrlay, hinder, and defraud creditors. There \\-as no exc~pt ion  taliell 
to the charge as it related to this issue. 

The o b j w t i o ~ ~  in the first assigi~ment of error to the introtluc~tioli of 
the t a s  T aluntion of defendants' lands for 1930 cani~ot he sustained for 
that, while such t a s  valuation may not be conipetent evide~lce of values, 
it  n a s  at least competent upon the third issue as tellding to sliow that t l ~ e  
male defentlant had grounds to think lie liad sufficient land \:~lucl to 
pay his inclebtetlness ill 1930, and therefore did not execute the deed with 
intent to defraud liis creditors. The plaintiff's objection i11 tlie st COIIJ  
assignn~eut to the court's declining to admit in evidence a comrnissioi~cr's 
deed of sale of a part  of tlie land of the defendants in Korember, 1933, is 
untenable, as  tlie deed tended to prove, if it tended to prove anything, 
only tlie value of a part  of the land in 1933, nlien the issue n a s  the 
ralue of all of the land in 1930. This deed n a s  also res inter allos a ~ t a .  
The objection in the fifth assignment is likewise uutenable, as any error 
in the portion of the cliarge to wliich objection was made mas in tlie 
statement of the contentions of tlie r~arties. a i d  to have availed the 
plaintiff must have been made at the time, so as to afford opportunity to 
make correction. Green c. Lumber  C'o., 182 N. C., 681. The objection 
i11 the teiltli assignment to the refusal of the court to set aside the verdict 
and to tlie signing of the jutlgment is fornlal and is disposed of by the 
rulings of the court upon the other exceptions. 

We conclude that in the trial below there mas 
S o  error. 
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REBECCA L. BROWN v. COURTNEY MITCHELL, TRLSTEE, ET AL. 

(Filed 10 October, 1934.) 

1. Judicial Sales A +In absence of agreement  court  h ~ t s  n o  authority 
t o  confirm sale by order  entered o u t  of the  county. 

A judgment confirming a sale of land by a commissior~er appointed by 
the court which is entered out of the county under a misapprehension of 
the agreement of the parties is properly set aside upon motion in the 
cause made before another judge of the Superior Court, since a judge has 
no authority to hear a cause or make an order substantially affecting the 
rights of the parties outside the county in which the ac:tion is pending, 
unless authorized by statute or agreement of the parties. 

2. Wills E c-Rule i n  Shellcy's case held not  t o  apply t o  devise i n  this  
case. 

A devise to W. "for the term of her natural life," remainder "to her 
legitimate children" should she die leaving lawful issue of her body her 
surviving, otherwise to her brother, T., with an ulteriol, limitation that 
in the event either TI'. or T. should die without lawful iijsue, then to tlie 
survivor for life, remainder to his or her heirs in fee simple forever, but 
if both should die leaving no lawful "issue of his or her body, him or her 
surviving," then to the devisee's "nearest blood kindred a s  regulated by 
tlie laws of descent," is held to create less than a n  indefeasible fee in W., 
the rule in Shelley's case not applying, since the expressions in the will 
indicate that the word "heirs" in the ulterior clause was intended to be 
taken in the sense of issue or children, and not in its technical sense. 

3. Same-Rule fo r  ascertaining whether  word "heirs" is  used i n  i t s  
technical sense. 

Where the limitation over to the heirs of the first taker is restricted to 
some but not all of his heirs general, i t  is a circumstance indicating 
the testator's intention, and with other indicia, may be ~~uf ic ien t  to show 
that the word "heirs" was not used in its technical sense. 

4. Appeal a n d  E r r o r  C: d- 
Portions of a judgment not challenged by exception c'r appeal will be 

deemed correct. 

APPEAL by  plaintiff and  defendants  f r o m  Frizzelle, J., a t  February  
Term, 1934, of LESOIR. 

Civil action f o r  tlie appointment  of a receiver to operate f a r m  dur ing  
crop seasons and  to foreclose deed of t ~ u s t .  

By consent of a l l  the parties, jutlgmcnt was entered 7 l l ecen~ber ,  1931, 
making  the  tcmporary  receivership permanent ,  a n d  t h e  plaintiff n a s  
given the  r ight ,  upon  relinquishing claim to deficiency j~idgnient ,  a t  a n y  
time, upon motion, to  h a r e  t h e  lands sold by commissioner, under  oath 
of court,  to satisfy the mortgage indebtedness of $15,000. 

Thereafter ,  a commissioner was du ly  appointed and  tlie property 
offered f o r  sale i n  Kovember, 1933, when tlie plaintiff 1)ecame the pur-  
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chaser a t  a bid of $17,000. I t  is alleged that  the property is nor th  
considerably more than this sum. 

The sale was not confirmed at the nest succeeding Drcembcr Tern, 
1933, i t  appearing that  application had been made to the Federal Land 
Bank of Columbia to secure a loan ~vit l l  vhich  to redeem said property, 
and that the same T\ as then pending appro1 al. 

The loan was refused by the Land Bank becausc it was not tllouglit 
that Laura E. McDaniels was seized in fee of said lands. ~ ~ h c r c u p o n  
judgment mas signed by Hon. Henry  A. Gracly a t  C'hambers in Clinton 
on 6 January,  1934, confirming the sale of the commission~r arid direct- 
ing that coriveyance be made to the purchaser. 

r 3 l h i s  order of confirmation was set aside a t  the February Term, 1934, 
Hon. Pau l  Fr iz~el le ,  judge presiding, it appearing that  tlie samc had 
been entered upon a misapprehension as to what was embraced in the 
consent agreement of the parties. Plaintiff excepted to this order of 
vacation, and appeals, assigning the same as error. 

I'pon the hearing it was matle to appear that Laura E. JlcI)ai~iels  
[nee Laura E. Waters) acquired the locus in quo urirler the will of h c r  
father, James Waters, "for the term of her natural life," rernairitler "to 
her legitimate children" sliould she die learirig lanful  issue of her body 
her surviring;  otheruise, to go to her brother, Thomas F. Waters, and 
then the following ulterior limitation : 

"In  the event of either of my aboxe-named chililrcri dy;ng nithout 
learing l aa fu l  issue of l ~ i i  or her bodj, all the lands l~ereiiibcfor:. men- 
tioned shall go to his or her s u r l i ~ o r  for life, remainder to hi, or l ~ c r  
heirs in fee simple forever; hut if the said Thonms W a t r r ~  alltl Laura 
E. Waters shall both die learing no lawful issue of his or her body hi111 
or her surviving, tlicn ant1 in that exent all of said lands shall go to my 
nearest blood kindred, as r~gu la t ed  by the laws of descent in North 
Carolina." 

I t  was further made to appear that Thomas F. Waters died in 1875 
without issue; that Laura E. XcDar~ie ls  is now a n d o w  n it11 t \ \  o gl on 11 

sons and a minor daughter. 
I t  was also made to appear that  all persons in csap, arid all other 

persons unknonn or not in being, having any intercst in said property, 
had been duly made parties tleferidant herein. 

Whereupon, it was decreed (1) that  Laura E. McDaniels lioltls only a 
base or qualified fee in said lands, hut ( 2 )  that urider C. S., 1724, the 
terms of which h a l e  been complied with in this proceeding, a good and 
sufficient deed in trust conveying the fee can be executed to the Fcderal 
Land Bank of Columbia to secure the loan sought by the defendants. 

The  defendants except and appeal from the holding that Laura E. 
McDaniels is seized of only a base or qualified fee in said premises. 
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S u f f o n  d? Greene for plaintiff. 
Rouse d- Rouse for defrndants, ofher than Mitche77, T T  ~rtee.  

STACY, C. J. With  respect to plaintiff's appeal, it  is sufficient to say 
that  as the judgment of confirmation was entered out of the county and 
under a misapprel~ension of the agreement of the parties, it  n.as properly 
vacated on motion. Bisanar 1 . .  Sufflemyre,  193 S.  C., 711, 138 S .  E., I. 

Unless authorized by statute, or by coilsent of the paities, a judge of 
the Superior Court has no authority to licar a cause, or to make an 
order substantially affecting tlle rights of the parties, outside of the 
county in ~vllich the action is pending. Gusfer v. Thomas, 188 S. C., 
346, 184 S. E. ,  609; Cuhoon r .  Br1nkle?j, 176 S.  C., 5, 96 S.  E., 630. 

I t  is likewise sufficient to say in regard to tlefenda its7 appeal, the 
holding that Laura E .  Nc1)aniels is seized of less thau nn indefeasible 
fee in said lands accords with tlic. decisions 011 tlie subject. L\Tohlcs v. 
-I7obles, 177 N. C., 243, 98 S. E., 715. The liluitations in the will are 
not so framed as to attract tlie rule in Shrllcy's ca,e, n hich obtains in 
this jurisdiction not only as a rule of law but also as a rule of property. 
1lrh~tehurst v. Bolcers, 205 X. C., 541, 172 S. E., 180; ,llarfin c. 
lino~cles, 195 X .  C., 427, 142 S. E., 313; Il'elch v. GlLson, 193 S. C., 
684, 138 S .  E., 25. "Nearest blood lriiidred" excludes the idea of repre- 
sentation or affinity, Fzelds v.  Rollins, 186 S. C., 221, 119 S. E., 207; 
and, '(as regulated by the lams of descent," has reference to tlie nearest 
blood kindred of the testator, who would potentially be a part  at least 
of the next of kin of the first taker. TT'allace u .  Wallace, 181 K. C., 158, 
106 S. E., 501. These expressions, taken in connection vit l i  the original 
limitation of tlie remainder "to her legitimate children," would seem to 
indicate that  the use of tlie word "lieirs" in the ulterior clause was 
iiiteilded to be taken in the sense of issue or children. The case, tliere- 
fore, is controlled by the decisions in P u ~ k e t t  v. J f o ~ g n n ,  158 S. C., 344, 
74 S. E., 15 ;  Jones v. Wkichard, 163 X. C., 241, 79 S .  E., 303; Pugk 
c. rlllen, 179 N .  C., 307, 102 S. E., 394; Blackledge c.  Simmons, 180 
N. C., 535, 105 S. E. ,  202; IIampfon v. Griggs, 184 N. C. ,  13, 113 S. E., 
501; Reid v. Seal ,  182 N .  C., 192, 108 S. E., 769; Doggeft v. Vaughun, 
199 S. C., 424, 154 S .  E., 660. 

The distinction between this line of cases, in which tl e rule has been 
held not to be applicable to the limitations appearing therein, ant1 tlie 
long line of decisions in which it has been held to be applicable arid 
firmly established as the law of this jurisdiction, was first pointed out 
in Pugh v. Allen, supra, and repeated in Hampton v. Griggs, supra, 
Welch v. Gibson, supra, Doggeft v. Vaughan, supra, mbstaatially as 
follo~vs: When there is a n  ulterior limitation which provides that upoil 
the happening of a given contingency, the estate is to be taken out of 
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t h e  first l ine of descent and  then pu t  hack in to  the  same linc, i n  a re- 
stricted manner ,  by g i r i n g  i t  to  some, hut  not to  all, of those n-110 pre- 
sumptively would h a l e  shared i n  the estate as  being potentially among 
the  heirs  general of the first taker, this  circumstance m a y  be used as  one 
of the guides i n  ascertaining the paramount  intention of the  testator, 
and,  ~ v i t h  other  indicia, i t  h a s  been held sufficient to ~ l i o r  t h a t  the  
v ords "heirs" or "heirs of the  body" n ere not usrd i n  their  t w h n i c d  
sense. See, also, and  compare C'lark 1 % .  CTILTZ., 194 X. C., 288, 139 S. E., 
437, I'elccrfon 2'. 17elz.erfon, 192  X.  C., 614, 183 S. E., 632. 

T h e  remaining portions of tlie j u d g m ~ i i t  a r e  ~ o t  challenged by excep- 
tion or appeal,  l m ~ c e  they a re  deemed to be correct. 

O n  plaintiff's appeal  
Affirmed. 

O n  defendants' appeal  
Affirmed. 

DIXIE MERCERIZING C'OMPASY r .  GURNEY P. HOOD, C o h r ~ $ ~ s s ~ o n c ~  OF 

I l ~ s ~ s ,  E s  EEL.; THC MEItCHASTS BAXIZ O F  DURHAM, S .  C., AXD 

THE LOUISE IZSITTISG lIII,LS COJIPhPiT. 

(Filed 10 Cktober, 1!)34.) 

Banks and Banking H e-In abscnce of issue of conspiracy in obtaining 
certification of checks, holder for ralue of checks certified by bank 
prior to its closing is entitled to preference. 

Plaintiff was  under contract to ship n manufacturing company n cr'rtaill 
quai~tity of cotton \vithin n 11t'riod of s i s  montl~s, ~~nymtrlit for cotton 
shilryed durinq cncah nioirth lo be mail? the first of tlie follon-~IIK mol~tll 
wit11 a cnsh c1isc:onrrt for lraymcnt by the tc'nth of the iuol~t l~.  The 1)11r- 
cliascr paid for the cotton for tn-o months in accord:~nce n.itli tllv contr:lct. 
Thcrenftcr plaintiK axreed with the purch:rstxr to :lllow a ttrretl lrcxr c.cxnt 
discount if the l~urcllaser paid f11r the Iralancc of the cotton ilue untler the 
contract before delivery, ant1 the 1iurcll:wer 1l:ld tlefimtla~it 11:11ili c.ertify 
its clleclis for the I ~ n l a ~ ~ c c  of the l~urcl~asc, price of the cotto~i. :r~l(l scwt 
same to plaintiff. Plaintiff tllereafter ilclivcred tlle I)alanc2r of the cott(111 
due under the contract. I.ntrr oil the dny the 1)nnli certifictl thc checks it  
restricted \vithdranals. and t l ~ c  next business d:~y thereafter it  m s  talien 
over for 1iquid;ltion by the Commissioner of E~rnlis. The cllc~lis were 
returned to plaintiff, but were rf~tnined by it  ill 1x1~-mcmt of the cotton. 
P1:riutiff brought suit to hare its crrtificil cheelis cleclnretl a l~refcrrcd 
claim, and the Commissioner of I!nnlrs alleged in his answer that the 
~lleclis n-ere certified by tlic ba111i in p ~ i r s ~ i a i i ~ e  of nu unla\vful consliiracy 
between plaintiff and the manufacturil~g company, but no issue in\-olving 
the alleged consl~iracg was submitted to tlie jury  : Hcld ,  all the tsvidence 
showed that ~~laiiitiff was :1 llolder for ralue of the cl~eclis certified by the 
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bank prior to its closing, co~istituting a preference u n c l ~ r  the statute, 
S. C. Code, 218 ( c ) ,  and an irihtruction directing tlie j u ~ y  to nnqn c,r the 
issue of whether plaintiff was a holder for value of tlie clieclis ill tlie 
ncqntire if they believed the eritlence i s  7~eld  for error. 

SCHESCR, J., took no part in the consideration or decision of  this (me. 

*\PPE.\L by plaintiff from Shnzu, E m e r g ~ n c ? l  Judge, at Marc11 Term, 
1934, of D r r ~ r r ~ a r .  S e w  trial. 

This is an action to hare  two ccrtain checks tlrawn b j  the defendant, 
the Louise Knitting Mills Conlpanp, on the Merchants B:mB of Ilurliain. 
N. C., now in the possession of the defendant Gurney P. Hood, Commis- 
sio~ier of Banks, for liquidation, I~ecause of its insolwncp, adiudgcd a 
preferred claim 011 the assets of saitl bank, on the ground hat saitl checlrs 
were certified by the cashier of said hank, prior to its closing, and tliat 
plaintiff is now the lioltler for ra lue  of said certified checlrs. 

The defendant Gurnry P. IIoocl, Commi~sioner of Banks, in his 
answer denied that plaintiff is tlie holder for I nlnc of 5: id  check^. I Ie  
alleged tliat said cl~eeks were certified by tlie eaqhier of the bank ~ u r -  , !  
suant to a nrongful  and u ~ i l a ~ \ f u l  conspiracy to dcfraucl the depo.ltors 
of said bank entered into by and between the plaintiff ~ t n d  the defend- 
ant, the Louise Knit t ing Mills Company. This allegation was denied 
by both tlie plaintiff aild tlie defendant, the Louise Knitting S l l s  
Company. 

The only issue submitted to the jury was answered as follows: 
"Is  the plaintiff the liolder for ~ a l u e  of the two checEs of the Lou iv  

Knit t ing Nills Company drawn on the 3Iercliants Bank of Durham, 
N. C., as alleged in the complaint 2" Answer : ('NO." 

From judgment that  plaintiff is  not entitled to a preferred claim on 
the assets of the &Iercliants Bank of Durham, N. C., oil account of 
the certified checks described in the complaint, the plaintiff appealed to 
the Supreme Court, assigning as crror the instruction of the court that 
if the jury should find the facts to be as all the witnesses had testified, 
they should answer the issue "No." 

I jryant  CG Jones for plaintiff .  
Urazclcy LC. G a n t  for de fendanf  Gurney  P. l i o o d ,  Commissioner of 

Banlis. 

C O ~ \ N O R ,  J. All the evidence a t  the tr ial  of this act on pertinent to 
tlie issue submitted to the jury showed that  on 10 Norember, 1931, the 
plaintiff Dixie Mercerizing Company, a c*orporation engaged in the 
business of manufacturing mercerized cotton a t  Chat anooga, in the 
State of Tennessee, sold to the defendant, the Louise Knitting Mills 
Company, a corporation engaged in tlie business of i i lanufac tur i~~g 
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lrosicr,v a t  Durham,  i n  the S t a t e  of S o r t h  ( ' ; iroli~ia, 50,000 pou~lt l \  of 
mercerized cotton, a t  prices aplwaring ill t h ~  c.olrtract, ~r . l i i~11 is ill 
n r i t ing .  T t  n.n. aprt.ct1 tha t  snit1 mc~rcc~ri7t.tl cotton .lionltl 11c d c l i ~  cred 
by the lllaintlff to wid  dcfcwtlant nithi11 ~ I X  ~ n o i ~ t l ~ i  fro111 tlltl tlntcl of thc 
contrnct. I t  n a b  fur ther  a g r c d  that  scttlelric~llt ihould bc rliatlc on the 
firit  d a y  of earl1 month  for  all  cwttol~ t l ( ~ l l \ c r i ~ l  tlin.11ig t h ~  p r t w d l t ~ g  
r n o ~ ~ t l i ,  :111tl that  a discount of 2 p r r  cwlt ~11ould he a l l o v ~ t l  if wtt lc i~lent  
\\a, mad('  in ca41  l ~ r i o r  t o  t l i ~  10tl1 d'ry of thc month.  I ) u r i l ~ ~  t 1 1 ~  
months of Sovemhcr  and  Ilecembcr, 1 9 3  1,  t h e  l~laint i f f  tlclix eretl 10,000 
poun(ls of saitl cotton i n  :~ccort lanw n i t h  its co11tr:rct. :n~cl the clc>fc~~tlarit, 
the Louiqe K n i t t i n g  Xill-, ( ' on i l )a~ ly ,  had pait1 fo r  w i d  cottoll ~ r ~ o r  to 
2!1 Dereml~er ,  1931, in  accordance n i t h  the tcrllrs of i ts  iwntracdt, l e a r i ~ i g  
a b a l a ~ ~ c c  of 40,000 pounils to 1w de l i~cre t l  and  iet t l rd  fo r  zifter -nit1 
date. T h e  contract price of the  cotton not d r l i \ c red  a t  said date  n a s  
1 5 . 6 .  T h i s  5urn n n \  to  be pai( l  i n  nccorclancc nit11 the  tern13 of the  
contrac2t, as  the cotton na': tlellr.rretl. 

O n  29 Decernbcr, 19:?l, pursuant  to a conrerqation o l c r  thc tt~lcpllo~ie, 
the plaintiff ngreed nit11 t h e  tlefentlant, the Louise I h i t t i n g  Xi l l s  Com- 
pany,  tha t  i t  nou ld  allov the ia id  defmdant  a discwurlt of 3 p r r  c r ~ i t  011 

the  :mount  duc  under  t h e  cdontract, nl ien the  cotton hwl bet11 dclivc~red, 
~f the haid defendant  nould  pay said amount  i n  cash and in atlr.:i~lce of 
dclireries. 0 1 1  31 December, 1031, tlw tlefcndant, thr. L o u i ~ r  K n ~ t t l ~ r g  
Xi l l s  C ' o ~ ~ i p a n y ,  a t  i ts office 111 Durham,  S. C.. tlrc~n t \ i o  c.llccli,i, c'jcll f o r  
t11c. hunl of $7,500, both payable to  it5 order, O I I  t l ~ e  ,2I(w'l1:rl1tq 13,mk 
of L)urllanr, S. C. These c l~ccks  n v r e  presented to tlic b a d  l y  the 
t l raner ,  dur ing  b a ~ i k i r ~ g  hours, on 41 I)ecenll]r,r, 1931, n it11 the reque5t 
t h t  110th cllccks be ccrtifictl. A t  this  tmic the  Louise I h i t t i n g  N1112 
("onlp:u~y h a d  on depo4t  nit21 mi11 b a l k ,  huhjert t o  l t i  c*lit~l<, :I .UIII 

lareel \  111  escc~. ;  of the aggregate,  mount of wit1 clrccki. 1-11,icr the 
i ~ ~ i t r u c t i o r r  of the c * n 4 1 i ~ r  of said balik, borli vtitl cllrclib n c i r  tlnly t2, r t i -  
fictl hy tlie a s ~ i > t a u t  casl~icr ,  and  d ( ~ l i ~ ( ~ r ( ~ ( 1  to t h r  Louise R t l i t t i ~ ~ ~  A1111s 
Cornp:lliy. T h e  c l l c ~ k \  n i r c  t h c r ~  c l r t lww\  1 y  the sai.1 ciinil),~ny as  
p a j c c  ant1 sent 11y liiail to tlw i)l:lilitiff a t  C'hattanooga, Te~il i . ,  111 pay- 
nlcllt of the aniouut due Irj the wltl  1,oui.e K ~ r i t t i ~ r g  Mi115 C o i ~ l l m n ~ ,  to  
the 1)laintiff 011 i t s  contract fo r  tllc. ~ m r c ~ l ~ a i e  of 10,000 pouritls of mer- 
cerized cotton, nhlcl l  had ~ o t  then becn t l c l i ~ r r c d .  U p i  lec2c.lpt of 
saitl checki, tllc plaintiff credltetl the  account of the Louitc  I<n~t t i l rg  
Mills C ' o ~ ~ ~ p a r i y  n i t h  the. sun1 of $15,000, and nit21 the amount t i  t l i ~  
discount a t  3 pcr  ccwt.  Thc plaintiff ha<  tleli\ered t o  t h e  defel~ilnnt 
Loulsc. I h i t t i n g  Mills Company the 10,000 pou11d5 of cotton i n  ful l  per- 
formance of i ts  contract.  

, \fter the checks were credited to the account of t h e  Louise Krlitting 
Mills Company by the plaintiff, thcy v c r e  endorsed by the plaint i f f  and  
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deposited in a bank at ~hatt 'ariooga, Tenn., for collection. They mere 
subsequently returned by the bank to  the plaintiff, with a notation on 
each check to the effect that  said check had not been p~esented  to the 
drawee bank for payment for tlie reason that  said bank mas closed and 
in the hands of the Comnlissioim of Banks of the State of Kortll Caro- 
lina. 'L'he plaintiff tlicreuporl charged the said checlrs to tlie account of 
tlie tlefendatit Louise I<nittiiig Mills Compan-,  and notified the said 
cornparty that the checks had ~ i o t  been paid. The  Louise I h i t t i n g  Xil ls  
Company thereupon agreed in vr i t ing  to indclmnify the plaintiff against 
loss on account of said checks. Plaintiff delirered the 40,000 pounds of 
cotton to the defendant Louise Knit t ing Mills Company and retained 
tlle clicclrs as payment for the same. The said checks are now in the 
possession of the plaintiff. 

Lifter the checks were certified, on 31 December, 1931, 1)y the assistant 
cashier of the Merchants Bank of I lurham, N. C., a "run ' on said bank, 
nllicll had begun on tlie prc4ous  day, continued, and during said day, 
becausc of said ('run," tlie bank restricted the  amount^ which its de- 
positors were permitted to  withdraw. The bank remtined open for 
business until tlie usual Lour for closing. On 4 January ,  1932, which 
n a s  the first business clay after 31 December, 1931, the defendant 
Gurriey P. IXootl, Commissioner of Banks, ordered the bank closed, and 
took possession of its assets. H e  is now engaged in the liquidation of 
snit1 bank, because of its insolvency. H e  has declined to :dlom plaintiff's 
claim on account of said checks as a preferred claim. 

There was evidence a t  the tr ial  with respcct to the allegations in the 
answer of the defendant Gurney P. Hood, Commissioner of UanBs, to 
the effect that  the checks described in  the complaint w3re certified by 
the bank, pursuant to a wrongful and unlawful conspi r~cy between the 
plaintiff a11d the defendant, the Louise Knitting X l l s  Comlmny, to 
defraud the depositors of said bank. KO issue involririg these allega- 
tions n a s  submitted to  the jury, and for that reason plaintiff's escep- 
tions lo the introduction of this evidence are not prc.sented by this 
appeal. The  only assignment of error presented by this appeal is 
founded on plaintiff's exception to the instruc1tion of the c80urt that if the 
jury should find the facts to be as testified by all the witnesses, they 
should answer the issue "KO." This assignrnerlt of error must be sus- 
tained. A11 the evidence shoned tha t  plaintiff is tlle l~oltler for ~ a l u e  
of the checks certified by the Xerchants 13ank of Durham, S. C., prior 
to its closing. Under the pro~is ions  of the statute, plaintiff's claim, 
founded on certified checks, is entitled to preferential payment. The 
statute p r o ~ i d e s  that  "the following shall be the order and preference 
in  the distribution of the assets of any bank liquidated hereunder : (1) 
Taxes aucl fees due the Commissioner of Banks for examination or other 



s c r ~  i c v ;  ( - 3 )  T T : ~ ~ P ,  a n d  salaries tlue officers a n d  cmployces of the hank, 
fo r  a pt r iod of not more  t h a ~ t  four  1:ioiitllr; ( 3 )  cspc ,nvs  of lqul t lnt lol l  ; 
( 4 )  c.ertific.tl c.1,ec.k~ ant1 ra4i ier ' s  c>licc~k< i l l  tlic llailtls of :I thi rd  l ~ a r t y  as  
a holder f o r  T d u e ,  and  a a i o u l ~ t -  due  on collcctioiis i i ~ a ( l e  alld u i ~ r c ~ ~ l i t t c d  
fo r  or  fo r  nh ic l i  filial actual  paymcilt  h:rs iiot hcen made  11y tli: banl.; 
ant1 ( 3 )  :~n ioun ts  due cretlitors o t l i ~ r  tliau s toc~khold(~s . "  S. C'. Cotlc of 
1931 ( N i c l ~ i e ) .  see. 21s (c ) ,  s u l j ~ c .  14. 

F o r  tlic e r ro r  i n  the charge of the  court to tlir. jury. p l a i ~ i t i f i  is en t i t l e~ l  
to  n ncv t r ia l .  It ii so ordered. 

S e n  t r ia l .  

Sc H F L C K .  J.. took 110 part in  the c o ~ l ~ i d e r a t i o ~ i  o r  d e c i ~ i o ~ l  of this  case. 

STATE r. .\T.LEN MOSES. 

(Filed 10 October, 1934.) 

1. Arson C c-Evidence held sufficient to be submitted to jury in this 
prosecution for arson. 

ICridence that fire in dcfei~tlant's house started in 21 closet in \vliich \\-:IS 

11:111ging a quilt sonlied in Iierose~~c, t h t  liinilliiig \vc~od \v:rs 1111 the floor 
of the (.loset, that  the closet had no ccxilii~:. Imt olieiittl a t  the top illto tlie 
attic where were found several articles of clotliin:: sniel l i~~g of Iieroseue, 
and u bucket cc,ntaining licroscne am1 n buclict contnininq 11aper. I.:I;S, itlld 
cloth sruellin~: of kerosene, that  dcfencl:rnt did riot 1)honc. the fire clelnrt- 
mcxnt from the house. I ~ n t  first gave tile a h r m  to his chiltlren, : I I I ~  tll:~t 
one of tllc~il snmmonc~tl the fire department t h r ~ ~ n p l i  the city a1;1rn1 system. 
and that tlefentlant was Iwill:: prcxssrtl to 1m.v inst:rlln~e~lts 011 tlic lnort- 
gage on the house, and \\-:is tllre:~tenetl wit11 fo~wlosure.  wit11 otller 
i~icriminating circumst:mtial evitlcilt~e, estul)lislit~s motive u11d all c111por- 
tun it^ for the clcfcliclant to cwnmit t1.e criiuc, :rlld tliat tlie fire was of 
in(widiirry oricin. i t l l ( l  i~ Irc,ld sutfic.ic~t to Iw submitted to tllc jury in  :I 
prosecution ulldcr C .  S., 4245. 

2. Criminal Lam I j- 
Ulmn (1efend:ult's motion as  of nonsuit only the incriminating c3vitlencc 

need be consiclercd. C .  S., 4G43. 

3. Climinal Law G n- 
An nwn~rrnl:~tic,n of intlcLl~entlt3nt inc~ in~ina t ing  circun~stnnces may 11c 

sutficient \\-hen talien togetller to n.nrrilnt tlie submirs io~~  of thr  case to the 
jury, although each single c*ircumst:~nce, when stn11di11g alol~e, is insllfli- 
cient. 

.IPPEAL by defendant froiii PmXer,  J., a t  May T e r m ,  19334, of \ T \ r s ~ .  
No error .  



I N  THE SUPREME COURT. 

Lnngston, Allen & Taylor for appellant. 
dtto~ncy-General B ~ u m m i f t  and Assistant Attorney-General Seawell 

for the State. 

SCIIEKCIC, J .  The  bill of indictment charges that  the defendant "did 
unlawfully, ~vilfully, wantonly and feloniously, being the occupant of a 
building used as a dwelling-house, for a fraudulent purp9se7 set fire to, 
burn, caused to be burned, aid, procure the burning of the aforesaid 
building," in breach of C. S., 4245. 

The assignments of error p r e ~ e n t  the single question as to whether his 
Honor erred in overruling the motion of the defendant to dismiss the 
action and for judgment of nonsuit, properly made and renewed under 
6.  S., 4643. 

The  State's evidence tends to  show: 
That  about 5 :30 o'clock on the evening of 28 January,  1934, the 

dwelling-house owned and occupied by the defendant was partially 
burned, that  when the city firemen arrived a t  the house in response to 
an alarm given over tlie city system, they found the firo burning in  a 
closet in which was a step-ladder six or eight feet h ig l ,  on which a 
quilt n a s  hanging, which quilt was soaked with kerosene, and on the 
floor of' the closet kindling mood; that  the closet had 110 ceiling and 
opened at the top into the at t ic;  and that i n  the attic was a pair of over- 
alls, a jumper, and part  of a quilt, all of ~vliich smelled ot' kerosene, and 
also a bucket containing kerosene and a charred keg contained paper, 
rags, and cloth which had the odor of kerosene. 

Tliat tlie defendant first gave the alarm of fire to his two children, a 
daug1itc.r and son, who were the only other members of his family in the 
house a t  the time, and that  tlio son ran to a nearby fire alarm box and 
sumnioned tlie fire department, which responded immediately and came 
to  tlic liousc and extinguished the fire; and that later the defendant 
stated tic did not use the telephone in the house to @ i r e  tlie alarm 
because lie did not think of i t ;  that  the defendant some several days 
after tlie fire made the remark to an inwstigating officer of the State 
"that it would have been a God's blessing to him if it  had burned up." 

That  the defendant a t  tlie time of the fire had $5,500 fire i~isurance 
on tlie building and furniture;  that  he owed a balance of $1,500 due or1 
a mortgage 011 the house, and had been urged to catch uy \\.it11 tlie pay- 
ments due tliercon, and warned that  lie ~ o u l d  have to vacate the house 
unless the paymc~its  were made. 

The d e f e n d a ~ ~ t  testified himself and offered other evidence in his own 
behalf to tlie effect that  lie was innocent of the crime charged, and knew 
nothing of how the kerosene got into the house, or of t h s  origin of tlie 
fire; a i d ,  to the further effect that  the chimney, which .,vas contiguous 
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to the closet nhere  the fire was found, had holes in  i t  between the brick 
n-here the mortar was faulty, through vhich sparks could ha re  conic 
and set fire to the closet. 

TVc think the State's evidence, \\hen giren a liberal and reasonable 
construction, was legally sufficient to sustain a conviction, and that 
therefore the court should not hare  withdrawn it from the jury. The 
defendant's brief, in support of his ~notiori to dismiss tlie action, 
seems to be based somewlint upon the conception that the evidence taken 
a s  a whole did not warrant a conriction, but in p a s ~ i u g  upon this nzot;oii 
we need consider only such ex idence as was farorable to the State, witli- 
out regard to that  upon nliich thc defendant relied. S. c. X a ~ f c n ,  182 
X. C., 846. 

The State's evidence in this case is sufficient to establish a motive and 
a n  opportunity for tlie defendant to commit tlie crime, that t h ~  fire n a s  
of an  incendiary origin, and many other damaging c~rcumitnncr~s tend- 
ing  to show defendant's guilt. Ho~vever, it  is  not the fact of motive, 
or  of opportunity, or of inccndiarr origin of fire, or of any other single 
circunistancc taken by itself, but ~t naq all of these circunistancvs, con- 
sidered as a whole and in their relation to each other, that made it 
incumbent upon the court to suhmit this case to the jury. T h e v  r,>lated 
circumstances likewise na r ra i~ ted  tlie jury in deciding the issue agaillst 
the defendant. S. v. Clark, I 7 3  3. C., 739. 

When each circumstance gomg to make u p  the evidence relied upon 
depends upon the truth of the preceding circumstance, circulnstantial 
evidence i m y  be likened unto a (-hain, nhich  is no stronger than its 
weakest l ink;  hut, as i n  this case, vhcn  there is an accumulation of cir- 
cumstances vliich do not depend upon each other, circumstantial eTi- 
delice is more aptly likened to the bundle of twigs in the fable, or to 
several strands twsted  into a rope, becoming, uhcn united, of much 
strength. S. 7%. ~S 'h ln~s ,  125 N. C., 730. 

X o  error. 

PAUL H. MITCHELL v. T'. D. STRICKLASD A X D  TATAIAGE IIAIiER. 

(Filed 10 October, 1934.) 

1. Bills and Notes H a: Fraud A a-Answer held to allege fraud render- 
ing payee not a holder in due course and judgment on pleadings was 
error. 

In an action by the payee of a negotiable note against the maker 
thereof and the endorser thereon before delivery, the endorser nllpqed in 
his answer that he signed the note upon representations made by the 
maker that the payee was lending the money to the maker to finance the 
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equipment of a lam office, that  in fact the note was given to cover funds 
of the payee on deposit in a bank which had been nrongfu ly converted by 
the maker, who was cashier of the hnnl; and in complete control of its 
affairs, and that  the payee had full lrnowledge of, agreed to, antl lmrtici- 
p n t t ~ l  in the fraudul(~nt scheme to l m t u r e  the mtlorsc>r to iicn the note by 
such false representations: H c l d ,  the allegations in the answer were sutti- 
ciently broad to allege fraud on the part of both the niaker and tlie lq ' ee  
inuring to the benefit of both, and upon the allcgntions of the ansner  the 
pajee did not take the note "for qood faith" and did not I nke it  nit11 "no 
notice of any infirmity" in the instrument, and therefore Jias not a holder 
in due course, C. S., 3033, and judgment on the pleadings against the 
endorser was error. 

2. Pleadings I c- 
A motion by plaintiff for judgment on the pleading!; is in effect a 

demurrer to the answer, and the motion should be overruled i f  tlie answer, 
liberally construed, alleges facts sufficient to corlstitute a tlefelise. 

THIS is  all appeal  by tlie defenda~i t  Talmage Baker  f r ' x n  a judgment 
upon tlie pleadi l~gs f o r  the  plaintiff against both defend:liits entered by 
Uartihiil, J., a t  Apr i l  Term, 1934, of HERTFORD. R e v e r ! d .  

J .  11. X a f t h e w s  and E.  L. Travis  for appellarzt Baker. 
Ty ler  & Cherry a i d  A. 1'. Castelloo for appellee. 

SCIIEXCI:, J. T h e  plaintiff i n  his  complaint alleges: ( I )  T h e  resi- 
dence of the  par t i es ;  ( 2 )  t h a t  the defendant Str ickland executed and  
delivered t o  the  plaintiff f o r  valuable consideration a note fo r  $500.00, 
payable i n  1 2  months  a f te r  d a t e ;  (3)  that  pr ior  to  tlw d e l i ~ e r y  and  
before m a t u r i t y  of said note the tlefentlant Baker  eiiclor.~d t h e  same by 
signing his  name across tlie back thereof, antl tliat the  pl:~ilitiff hiereupon 
becanie the owncr a n d  holder i n  due  course of said iiotcb; a x 1  ( 4 )  t h a t  
said iiote is  past due  alld uiipaid, and demaiid fo r  pa;inlent lias been 
made  and  refused. 

T h c  tlefentlalit Ta lmage  Balrer ill h i s  answer (1) 2 dmits  the  resi- 
dences a s  alleged; ( 2 )  admi t s  tha t  he  endorsed a note fo r  $500.00, but  
deliits, f o r  lack of information,  tliat it was  the  note described i n  the  
compla in t ;  ( 3 )  denies tha t  t h e  plaintiff is  the  owner a ~ i d  holder of the 
note i:i due  course; and  ( 4 )  admi t s  demand f o r  and  ref ~ s a l  of payment  
of the note; a d  f o r  a fu r ther  a:isner avers t h a t  his  cod~-.fe~idant Str ick-  
land was casliicr and  had  tlie m t i r e  ma:iagement and  control of a bank 
i n  wliicli the plaintiff had a deposit of some $7,500, and  tha t  the defend- 
a n t  Str ickland had  converted to  h i s  own use a large p a r ,  of th i s  deposit, 
and  t h a t  the plaintiff h a d  made  demand upon the  d e f e ~  dan t  Str ickland 
t o  make such conversion g;ood; and  tha t  i n  order to save t h e  plaintiff 
f r o m  loss t h e  defendant Str ickland and the  plaintiff entered into collu- 
sion to procure the  defendant  B a k e r  to endorse t h e  note of h i s  co- 
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dcfmdant  Striclrland to the plai~l t i f f  bv falsely representing t h a t  the  
plaintiff hail agrreil to  lent1 Stricklnnd the nmoulit of the  notr  f o r  the 
~ u r 1 ) o s c  of furnishing and c q u i p l ~ i n g  a l aw office, provided lir> could 
o l ~ t a i n  the cwdorstmcnt of the t l c f ( ~ d a ~ ~ t  Baker ,  and t h a t  both t l ~ c  plaintiff' 
and Stricklanil k11rn7 a t  thc t i r w  tha t  the plaintiff liad not prorniscd to 
lcnd Str ickland a n y  money a t  all, and  x i s  not going to d o  so, and  t h a t  
t h r  1)rorci~ls  of the note werr to  be used, not to cyuip a law offire, but werc 
to  rc,imburse the plaintiff f o r  his  loqses due to t h r  ilcfalcation of Str ick-  
l a n d ;  and  t h a t  t h e  defendant Balrer's endorsemelit or1 said i~otr, was 
ohtainctl hy the  wrongful,  false, and  frnudulcnt  repreqe~itat ions niatle to  
h i m  by t h e  t lcfendm~t Stricldalltl, and  furtlicr avers tliat the plaintiff 
liacl ful l  lmovletlge of, agreed to, ant1 participated i n  said frai l  lu le l~ t  
scheme to l ~ r o c u r e  the entlorsement of the  defendant nalrer  

W e  a r e  of t h e  opinion tliat tlicse averments co~lst i tute  ml allegatioii of 
f r a u d  against the defendant Strickland, and tha t  they also c o ~ ~ s t i t u t e  all 
allrgation of f r a u d  against tllc 1)laintiff by reason of h i s  co l lus~ve  par-  
ticipation tllerein; and, furtlicr,  tha t  said avcrmc~i t s  show tha t  tlw p 1 w  
pose of procuring the note  I)? the fraudul(1nt sclic,me allege4 was to 
benefit tlic plaintiff as well as  tlie dcfentlant Strickla11 1. 

T h i s  C'ourt, i n  , l l c L \ n i ~  1%. F17lanrc ('ompan?j, 1 9 1  N. C'., i l 0  (71.i),  
quoted TI it11 appro \  a1 the f o l l o n i ~ l g  : "Fraud  may he tlefinctl :IS all) 
t r ick or  artificc where a persoli i)g nicxans of false stntcinellts, collccal- 
nlents of matericrl fact3, o r  deceptive conduct which is i ~ ~ t e n d e t l  to n ~ r d  
does careate i n  tlie nlilltl of another  all erroneous impression r o ~ ~ c c r n i l i g  
the subject-niattcrfof a t r a ~ ~ i a c t i o n  wliereby the la t ter  is inducetl to take 
action or  forbears  f rom act ing u i t l i  reference to n propc>rty or legal 
r ight  lie lins viliicll results to his disadvantage mltl w h ~ c l i  he woultl 11oi 
I ~ T - e  co~lsentetl to liad the impression i n  his  niinil 11ot benl creatcvl and 
111 accortla~lcc with tlie rcal  facts." W e  think tha t  tlicx avernicwts i n  tlie 
ailrwer calearlg conw n i t h i n  this  esposition of f raud .  

C. S., 3033, reads as follon s : "A liolder i n  due course is a 1101 1c.r n Iio 
lias talcell the i i~s t run ien t  under  tlic fol lo~ving conditions: ( 1 )  T h a t  the 
instrument  i s  complete arid regular upon i ts  face ;  ( 2 )  tha t  11c bcc:lnle 
the  holder of it  before it  was overdue and  n i t h o u t  notice that  i t  has  I~eell 
prer iously dislionored, if such was tlie f a c t ;  (3) t h a t  he took it  f o r  goo81 
f a i t h  and  d u e ;  (-1) tliat a t  tlie t ime  it  Tvas negotiated to h i m  lle 11:ltl 110 

notice of a n y  irlfirniity i n  the  ins t runmi t  or defect i n  tlie ti t le of the 
person negotiating it." 

I f  tlic plaintiff took t h e  note i n  sui t  with knouledge of the fraudulent  
and false representations made  by the  defendant Str ickland to his co- 
defendant  Baker  as  averred ill tlie answer. h e  could not have taken the 
instrument  "for good faith." and  could not h a r e  taken i t  with "no 
notice of a n y  infirmity i n  tlie instrument," and therefore was llot :I 

holder i n  due  course of said notc, as  alleged i n  h i s  complaint 
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" 'The  plaintiff's motion f o r  judgment  upon the answerm is, i n  effect, a 
demur le r  t o  t h e  answer, and  can  only pre ra i l  when the  n a t t e r s  pleaded 
constitute a n  adnlission of da in t i f f ' s  cause of nction or  a r e  insufficient 
as  a defrnse, o r  constitute new mat tc r  insufficient i n  lam i o  defeat plain- 
tiff's claim.' I ' r idgen z'. P r i d g r n ,  190 S. @., 102. 

"The answer of the appeal ing defendalit rnust be construed liberally, 
~ v h i c h  mcans tha t  every reasonable intendnlellt must be taken i n  fayor  of 
hcr. and  if the  answer contains facts  sufficient to constitutc a defense, i t  
rnust bc sustailred. P~-ldr/en L.. P r i d g e n ,  s u p r a ,  and  caws there cited." 
Bcssirc z'. I l ' u d ,  206 N. C., 858. 

T h e  plaintiff haying been n~vardcd  judgnlent upon the  p1ca:lings i n  
this action. the averments of t h e  defendant Baker  ni l1  be taken to be 
t rue 011 this appeal,  and  tak ing  them as t rue.  we a re  of t 1e opinion t h a t  
said defendant was entitled to have liis averments of f raud ,  agreed to aud  
participated i n  by the  plaintiff f o r  his  own recoupment, submitted to  t h e  
ju ry  under  a proper  issue and  ellarge. 

Revwsed. 

AIRS. IAUIIA BLEVENS V. KITCHIS LT'JIBER COAIPAST, IsC. 

(Filed 10 October, 1034.) 

1. Venue A a-Form of nction stated in complaint determines whether 
action is local or transitory. 

The form of action alleged in the complaint determines ~ h e t h e r  the 
action is local or transitory, and upon defendant's molion for removal 
under C'. S., 163 (1). the allegations in defcudant's petition that tllc ques- 
tic111 of titIe mould be put in issue by defendant's ansv.er tlenyiny that 
portion of' the complaint alleging title in glt~intiff, must be disreznrded in 
passing upon defendant's motion. 

2. Same-Action to recover worth of timber wrongfully cut and removed 
by defendant held transitory. 

A complaint alleging that defendant wronqfully cut and removed timher 
grolving upon lands in wliicli plaintiff lind an interest, a r d  which seeks to 
recover the reasonable worth of plaintiff's interest in tlie timber so cut, 
stntes an action of trover and conversion or of tresltnss dc bowis asportcctis 
which is transitory, and defendant's motion for removal from tlie county 
of plaintiff's residence where the action was instituted to the couuty in 
which the land is situate, upon allegatiuns that the plaintiff's title \vould 
be put in issue, was properly refused. 

APPEAL by defendant f r o m  Finley,  J., a t  J a n u a r y - F e b r u a r y  Term,  
1034, of YAKCEY, Affirmed. 

T h i s  was a civil action brought by the  plaintiff i n  the  Superior  Cour t  
of Yancey County, wherein t h e  defendant filed a petition and  motion 
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hpfors the clerk denlanding t h a t  the actioii be renioTe(1 from T a ~ ~ c c y  
C'ounty to Grnliam C'ourrty fo r  t r ia l ,  nnclcr the prol is ions of C'. S., 
46')  (1). l'li(1 clk,rlr cl(iiiet1 t h r  niotion and retained tlic ca+, nn(1 tlitl 
dcferitla~it excepted and  ap l~ca led ,  ailtl the jutlgc a t  t ~ r m  tiuw : r f i r~~ie t l  
tlic ortlcr of the clcrk. T V I i ~ l ' e u p o ~ ~  the tlcfeiitlant again rxc:.l)ted :r~ltl 
appi~alcd to  the Supreme Court ,  acsigniug error .  

SCIIELCX, J.  The dcfrndant  col~tentlq tliat the. action as alleged i n  the 
coniplaint is  a local action, ant1 t h a t  Gralianl County, i n  nhicl i  the  
lamtl rsfcrretl  to  i n  tlir ccniplaint is  situatctl, is t h e  propc,r renue.  T h e  
plaiiltiff contend.: tliat the action aq allcged i n  the compln i~ i t  is n trail- 
sitor- actioii, and that  Ymiccy C'ouiit-. vl iere  i t  n a s  i~istituteil ,  is a 
p r o l x ~  T ~ n w .  T h e  dcfendarit iri i t s  brief says, and  correctly so, tliat 
"tlic fur111 of action stated i n  tlie complaint dctennines this  a1)l)eal"; 
:111t1, i i n w  tlie "complaint determines th i s  appenl," n e  a r c  p r t ~ l u t l e t l  
f rom considcring the  allegation i n  the petition f o r  removal tliat "that 
portion of said paragrap11 (of tlic complaint)  allcgiug title,  or a n  inter- 
<,st i n  saitl land,  n i l l  he denied i11 the. answer of this defciitlaiit, \\hicall 
raises tlic question of tit le to  the  land,  or ally in te rwt  tlwrcin c la in~ed  
11- tlic ~) laint i f fs ,  and i t  hecornes, or n i l l  become, necessary to t r y  the  
tit le to said t ract  of land." 

T h e  sole que.;tion before ui is  n l i ~ r h e r  tlie action a5 nllcged i n  the 
coml)laiiit is t1:rnsitory or 1oc:ll. I f  i t  is  local i t  should h a r e  1)cwi re- 
mol-ctl to Grallnrn C'ouiity. I f  i t  is t r a ~ i s i t o r y  i t  sliould h a l e  Iwen re- 
tained i n  P a n c e y  County. 

T h e  cornplai~l t  alleges t h a t  the  plaintiff is  the ownpr of a n  undivided 
one-iisth ]literest in a tract of l and  i n  G r a h a m  Cou~i ty ,  and tliat the 
(lefc~ndant, af tcr  obtaining c r ~ t a i n  iuterc~sts i n  said t ract  of land, entered 
thereupon and  cut  and  rc2niol ed tlicrefroin r i rgi i i  timber, and n roug- 
fully ant1 n i l fu l ly  cut and  ierrro~ctl her timber thcrcfrom, "nhicll inter-  
cst of this  plaintiff was reasonably u v r f h  the  sum of $7,500"; and tha t  
a t  the t inir  t h e  tirfrildant ( ' r i l ter~t l  i n  and  upon and  \ ~ r o n g f u l l y  tres- 
passc,l upoii this plaintiff's i~ i te res t  i n  said property ant1 xrrongfully 
cut,  rrmio\ed and  conr ertetl the same to its o n n  use," i t  "knew that  this 
plaintifl  had  a n  outstanding interest in  saitl lands, and  in t 1 1 ~  limber 
thereon, . . . and i n  dlrect ~ i o l a t i o n  of the  l aw cut  alltl rcmoved 
the same f rom tlie premises." 

I t  will be noted tha t  the plaintiff nowliere seeks to recover real prop- 
erty, o r  a n  estate or interest therein, o r  to recoTer f o r  injur ies  to real 
property, bu t  simply seeks to  recover the "reasoriable worth" of the 
timber cut, remol ed and converted by the  defendant. 
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The third syllabus, which is a proper interpretation of the opinio~i in 
the case of Cedar W o r k s  v.  L u m b e r  Co., 161 S. C., 604, cited in the brief 
of both parties, reads as follo~vs: "The character of trces severed by a 
trespasser from the lands is changed from realty to personalty, and when 
the trcw have been carried away, the owner of the land3 and trces Illay 
sue in trover and conrersion, or i n  trespass de bonis as ,~or ta f i s ,  for the 
value of the trees, both of ~vliich actions are transitorg, or for tI'e~l)il~S 
q u a m  clausunz fregit ,  ~vliich is local, and should be brought in the county 
whcrein the land is situated. Revisal, scc. 419." (C. S., 463.) 

"I t  is  necessary to distinguish in eacli case what tlie ,articular cause 
of action is, as alleged. I f  the timber is  cut and remove11 from the laud, 
it becomes perso~lalty, and the owner has the choice of several remctiics. 
H e  may sue for the iiijury to the land by cutting thct timber, ill tlie 
iiaturo of tlie old action of trespass quare clausuvz frcgi f ,  and this is 
local; he may sue to recover possession of the specific articles of per- 
sonalty, and the venue is determined by where this particular article is 
locatell; he may sue for the value of timber, as in trover and corivcrsion, 
or  for  the wrongful talring, as in trespass de b o n k  asporttrtis, and these 
are trnilsitory; or, if the article has been sold, lie may sue, as in asauii~p- 
sit ,  for tlie money received, and this is transitory." : \ lc I~i tos l~  S. C. 
Prac. and Proc., see. 375,  p. 2GO.  

",letions are transitory when the transactions on which they are based 
n ~ i g l l f  take l h c e  anywhere, and are local when they could not occur 
except in solue particular place. The  distinction exis s ill the nature 
of tlic subject of the illjury, and not in the means used or the place a t  
nliicli tlie cause of action arises. J lason  v .  Tl'arnei, 31 l lo. ,  510; 
XcLcod  1 % .  1:. II., 58 Vt., 732;  I'erry 1-. A. R,,  153 S. C'., 118." Bracly 
v. U ~ u d y ,  161 S. C., 323. 

We tlliiilr tliat the action as alleged in the complaint is to recover the 
value, or "\vortl~," of tlie plaintiff's interest ill timber cut, removed and 
converted to its ow11 use by the defendant, which is an action of trover 
anti convrrsiol~, or of trespass de Bonis asportatis,  and i s  therefore trau- 
sitory. W e  furtlier think the transaction upon \vliich tlie action as 
allcgcd in the complaint is  based, iiamcly, the removal and conversio~~ 
of t i l r ~ h ~ r  after it liad been cut from tlic lmid llligllt lmve taken place 
anywlierc, and could have o c c u r r d  either ill or out of ( i rahain  County, 
and is therefore transitory. 

Bcing of the opinion tliat the action as alleged in  I he complaint i s  
trawsitory, we concIude that liis Honor was correct in declining to re- 
m o w  the case to Graham County for trial, and in retaining it in Yancey 
County. 

Affirmed. 
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1. Sales M e-Exerntion of notes for  piii.c.hase price with full  knowledge 
of defects waives right t o  set up  brcnch of wavrantg on  such defects. 

The purcl~aser of a tractor suffcred judgment to be talreu agnitlst him 
for part of tllc l~urc l~nsc  llricc ant1 c1xec.uted n mortgage on his latlcis for 
the b:tl:lnce thereof. Thereafter. to f r t~e  liis lands of the lielis ill order to 
obtain a Fetleral loan. I!c eswuted notes to the seller. I n  the seller's 
avtion on the notes. i t  is I1c7d. the 1)urellnsrr waived his right to set up a 
counterclaiul for breach of warranty in the sale of the tractor for defects 
in the tractor existing to liis knowledge at  the time lie executed the notes, 
ant1 upon liis testimony to this efYcac.t the trial court was warranted ill 
clltirging the jury to answer tlie issue against him, if they believed the 
evidence. 

2. Samr- 
Where, up011 his own testimony. the 1)urchaser waires his riclit to set 

up a breach of warranty, the trial court properly excludes eritlcnce of 
damagt, resulting from such hreacli of varr :~nty.  

, ~ I ~ I T . I L  hy d ( ~ f c ~ ~ c t a i i t  f r o m  Ilurnlc (11, J., a t  January-Fehruarg-  T e r ~ n ,  
1924, of LLL. N o  error. 

T n o  c i x ~ l  :cc+oris n e r e  i n ~ t i t u t ~ d  by the  plaintiffs against the defend- 
ailt ill :r court c~f a justice of the peace, the first h i n g  u p o ~ ~  a llote i11 the  
sulli of $39 37, ailtl the otlier b c i ~ i g  upon t v o  note? in  siiuilnr aniouuts 
nggrcg;~t iug $11R.74, nl i i r l i  n c r c  a l~pca lcd  to  the Superlor  Court.  Tlie 
tn  o c,i,es c:~nie on for  t r i a l  a t  term tirne a i d  by consent nercl consolidatetl 
fo r  the. purposcq of trial.  

L - ~ ~ I I I  the t r la l  of the coiisolidated cases the plaintifl's pleaded orally 
and  tlcclared upoil t l ~ c  t h r t e  uotes i n  tlie sum of $29.37 each, x i t l i  inter- 
est froin the  date  thereof, 1-1 J u l y ,  1931. T h e  d e f e ~ ~ d a n t s  lilrewise 
l)lcatlcd orally arid admit ted execxtion of the notes, but  denied I~a l j i l i ty  
ant1 set u p  the defense of a breach of n a r r a n t y  l r i  the sale of a tractor, 
alleging tha t  the  damage f r o m  sucli breach \ \as  equal to o r  exceeded the 
amount  of the notes. 

F r u m  the deferidant's evideuce i t  appears  t h a t  he and  onc Dalrymple 
i n  1929 p u r c h a ~ e d  a t ractor  f r o m  the  plaintiffs, f o r  nhicl i  they cou- 
tractcd to pay  $350.00, and  a t  tha t  tirnr the plaintiffs guarantrcd that  
the t ractor  was 111 good coiitlitior~ and  x o u l d  give ent i re  sa t i s fac t~on ,  
w l ~ c w a s  t h e  t ractor  turned out to  he in  bad conditioii, and  i t  failed 
ut ter ly to  g i ~ e  satisfaction. I t  fu r ther  appears  f r o m  the  defenrlant's 
eridence tha t  i n  1930 Dalrgmple,  owing to the nortlilessi~ess of tlie 
tractor and his  desire to he r id  of fu r ther  worry f rom it, g a l e  his interest 
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therein to the defendant, and that the defendant subsequently suffered 
judgmmt in favor of the plaintiffs for the sum of $59.3'7, and also exe- 
cuted lo them a mortgage on his land for $437.50; and that this judg- 
ment and mortgage represented the balance due on the original purchase 
price of $550.00; and that subsequent to the recording clf the aforesaid 
judgment and mortgage the defendant paid to the plainiiffs the sum of 
$250.00 and executed the notes sued on in  order to obtzin the removal 
of the liens thereof from the lands of the defendant, so as to enable him 
to procure a Federal loan thereon. 

The defendant in his own testimony states that the three notes sued 
on were for the balance claimed on the tractor, and that a t  the time he 
signed them he knew that the tractor was worthless, and says: ('I knew 
as nlucli about it then as I do now," and further states thzt  the plaintiffs 
did not caned their judgment and mortgage on his land until he paid the 
$250.00 and gave the notes sued on, and that  he paid the amount and 
g a w  the notes "to renew the balance due on the tractor." The deferid- 
ant further testifies: ('When I signed these notes I knen about the con- 
dition of the tractor. When I made the payments to th(: plaintiff from 
time to time I knew about the tractor as claimed by me." 

From a verdict and judgment a d ~ e r s e  to him, the defendant appealed 
to the Supreme Court. 

K. R. Hoyle for appellant. 
Gavin & Jackson for appellees. 

SCIIEKCK, J. This case is governed by S S a s  Cornpan:/ v. ~IIeyer ,  206 
K. C., 198, where the following from 8 C. J., 414, was quoted with 
approval: "One v h o  gives a note in renewal of another note, with 
kuowledge at tlie time of a part ial  failure of cons id(~at ion  for the 
original note, or of false representations by the payee, waives such 
defense, and cannot set it  up  to defeat or reduce the recovery on the 
renewal note." See, also, Barco v. Forbes, 194 N. C., 204, 139 S. E., 
227, and Hank 7.. llozc.ard, 188 S. C., 543, 125 S. E., 126. 

Construing the evidence most favorably to the defendant and apply- 
ing tlicreto the principle of law above enunciated, we think his Honor 
was warranted in charging the jury, in effect, that  if they found tlie 
facts to be as shown by all the evidence they should answer the issues 
in favor of the plaintiffs. 

Since the defendant's own testimony was a waiver of such defense, 
we think his Honor was correct in excluding evidence tending to show 
damage by reason of breach of warranty. This case is  distinguishable 
from the case of Nanufac tur ing  Co. v .  Gray,  124 Y. C., 222, relied upon 
by the appellant. 

No error. 
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C. W. BUCHmAN m AL. V. JOHN 11. OGLESBP ET AL. 

(Filed 10 October, 1934.) 

Judgments L f- 
The refusal of a motion to dismiss an action on the plea of rcs judicata 

will be aarmed on appeal where no facts as to the identity of the actions 
are found by the trial court and none appear from an inspection of the 
record. 

APPEAL by defendants from Finley, J., at  J u n e  Term, 1934, of 
MCDOWELL. Affirmed. 

The following judgment was rendered in the court below: "This 
cause coming on to be heard before his Honor, T. B. Finley, judge hold- 
ing the courts of the Eighteenth Judicial District, arid being heard a t  
the J u n e  Term, 1934, of the Superior Court of McDowell County, Korth 
Carolina, and after a jury had been sworn and impaneled, the ple- 1' i r~gs 
read, the defendants, through their attorneys, move for judgnient to (11s- 
miss the action for that i t  n a s  T P C  judicata ,  and from the records ant1 
admissions of counsel, the court finds the following facts : 

"(1) That  on 10 December, 1931, the First  National Bank of X a r i o ~ ~ ,  
North Carolina, and other creditors of the D. E. I-Iudgiiis estato ir1s:i- 
tuted a proceeding against the defendants, John 31. Oglesby, Carter 
ITudgins, and I). E. Hudgins, J r . ,  co-executors of the estate of I). E. 
Hudgins, tlrceased, under section 110 of the Consolitfatecl Statutcs of 
North Carolina, asking for a final settlement of sairl estate, in nhich 
proceeding a notice was duly given to all creditors of said estate to file 
evidence of any claim that  they might l i a ~ e  against the dcfentlants, nho  
were co-executors of the said estate, and that the clainl of Clieslry IT. 
Buchanan and wife, Attie A. Buehanan, was presented to the dcfelidants 
as co-executors of said est j te  for the return of a certain hfe ii~suraricc! 
policy on the life of the said Cllesley W. Buchana~l,  a d  that said 
executors disputed said claim on 20 January,  3933, ill a uri t ten state- 
ment filed by said CO-executors with the clerk of Superior Court of 
McDowll  County, North Carolina, and that the plaintiff, pursuant to 
notice issued to then1 by the clerk of Superior Court of sairl county 011 

22 January,  1932, filed a complaint i n  said proceeding under scction 119 
of the Consolidated Statutes, 29 January,  1932, after they 11ad c :~uml  
summons to be issued for the defendants on 29 January,  1932, vhicll, 
with the complaint of the plaintiffs therein, was duly serred or1 the 
defendants Carter Hudgins, co-exrcutor of the D. E. Hudgiiis estate, 
on 29 January ,  1932, and on the defendaiit D. E. IIudgins, J r . ,  co- 
executor of said estate, on 5 February, 1932, and on the deferidant John 
11. Oglesby, co-executor of said estate, on 20 February, 1932, to ~rliicEi 
complaint the defendants filed their answer on 25 February, 1932. 
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"(2)  That  said cause came on for tr ial  a t  the J u n e  Term, 1932, of said 
court, before his Honor, W. F. Harding,  judge presiding, and after the 
jury had been sworn and impaneled, and the pleadings r~.ad, the defend- 
ants offered the court summons in said action for the purpose of show- 
ing when the action was commenced, and moved for judgnent of l~onsuit  
upon the pleadings for that  the plaintiffs' cause of action n a s  barred by 
the three-year statute of limitation, upon the allegations cf the complaint 
and the inspection of the record, to wit, the summons, the court rendered 
a judgment of nonsuit against the plaintiffs, from \I-hich the plaintiffs 
appealed, but no  appeal was perfected by the plaintiffs. 

" (3)  That  on 21 July,  1932, the plaintiffs, Chesley W Buchanan and 
wife, Attie A. Buchanan, who are admitted to be the same Chesley W. 
Buchanan and Attie A. Buchanan who were plaintiffs in the former suit, 
sent out another summons against the same defendants, vliich summons, 
with the complaint of the plaintiffs therein, was duly serred on the 
defendants Carter  Hudgins and D. E. Hudgins, J r . ,  co-executors of the 
D. E .  Hudgins estate, on 23 July,  1932, and that  alias summons in said 
action was duly serred on John  M. Oglesby, co-executol of said estate, 
on 28 July,  1932, to which complaint the defendants, on 15 August, 
1932, duly filed their answer, and upon plaintiffs' said complaiilt and 
answer of the defendants the cause came on to be tried a t  the J u n e  
Term, 1932, of said court. 

" (4)  That  after a jury had been chosen, sworn and impaneled, the 
pleadings read, including former pleadings, the defendants, through 
their counsel, move on the pleadings, and on the judgment in the former 
action, to dismiss the action for that  it is res  jud ica fa ;  the court being 
of the opinion that  the motion of the defendants, through their counsel, 
to dismiss this action upon the plea of res juclicafa i s  prematurely and 
inadrertently made. 

"Whereupon, the motion of the defendants, through their counsel, to 
dismiss the action is  ol-erruled, and it is  considered, adjudged and 
decreed by the court that  the plaintiffs a w  not estoppsd to prosecute 
this action by the former judgment. 

T .  B.  FIKLEP, Judg ,?  Presiding." 
Defendants filed but one exception, and that  was to the judgmeilt of 

the court denying defendants' motion of nonsuit, and azsigned as error 
the court's failure to dismiss the action on the grountls that it is res 
jud lca fa ,  and appealed to the Supreme Court. 

W .  R. Chambers  for plaintif f .  
12'afson d E'oufs  and Car ter  H u h g i n s  for de fendan f s .  

PER CCRIAJI. K O  facts were found by the tr ial  judge and none 
appear from an  inspection of the record, taking this case outside of the 
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ru l ing  i n  Batson c. Laundry Co., 206 N. C., 371, a t  p. 372, nl lere  i t  is  
sa id :  "I11 the  case a t  bar ,  tlie t r i a l  judge heard no evidence and found 
n o  facts.  Hence, i t  does not appear  v h e t h e r  t h e  meri ts  of t h e  1)rescnt 
case a r e  substantially identical to the  former case or not. Tlic,refore, 
the C'ourt is of the opinion t h a t  the juclglnent dismissing thc action 
upon the plea of cstopprl was prematurely and in:ulvert~nt ly rriade." 
Dis-Downing c. TT7hite, 206 N. C., 367. 

T h c  judgment of the court below is 
,iffirmed. 

KATHERINE BTERS,  Rr HER SEST FRIEND, KATHERINE L. RIXII,  V. 
a. W. RRAWLEY. 

(Filed 10 October, 1034.) 

Automobiles D c-"Family purpose doctrine" does not apply in absence 
of evidence that car mas kept by defendant for use of his family. 

The evidence in this action was to the effect that dcferitlant kept a 
Chandler automobile for the use of his family and a ('llrysler nutomol)ile 
for his own personal use, and that in his absence his nel~l~ew, who 1iri.d 
nit11 the family, asked defcnda~~t ' s  wife for permission to use the Chryslcr 
for a pleasure trip, and that l~li~intiff was injured in an  accidont while 
riding in the Chryslcr as  a guest of the ncbyhew : Hcld .  even co~~cctling 
that the nephew was a nwmlwr of the family within the me:ining of the 
"family 1)urpose doctrine," in tlle absence of evidence that tlir car i n  nllic,ll 
plaintiff was riding a t  tlie time of the accident was l i e ~ ~ t  11y def(lntl:~nt for 
the use of his family, defendant's motion as  of nonsuit sllould hare been 
allowed. 

Sc IIEKCK, J., took no part in the col~sideration o r  decision of this case. 

APPEAL by dofendant f r o m  Sink, J., at October Term,  1933, of GUIL- 
I o m .  Reversed. 

Tliia is a n  action to recover of the  defendant J. TIT. B r a n l e y  damages 
for  p e r ~ o n a l  i n j u r i w  wliich the  plaintiff suffered while clle n a s  r ~ t l i n g  
111 a n  automobile nl i ich was owned by thc t1efcntl:xnt. 

I t  is alleged i n  the complaint t h a t  the  autonlobile i n  ~Lllich the &ill- 
tifl n u s  r id ing  a t  tlic t ime sllc was injurcd was owned, kept mid 11i:lill- 
tained by the tlefelldant f o r  use by members of his fami ly  for  their  
business o r  pleasure, and  tha t  a t  the  t ime tlle plaintiff Tvns iiijuretl, as  
alleged i n  the  complaint,  she was r iding i n  said autonlobile as  a guest 
of a n i rmbrr  of defendant's family, who was using t h e  automobile fo r  
his  pleasure. 

I t  is  f u r t h e r  alleged i n  t h e  complaint tha t  the  plaintiff was injured 
by the negligence of the  dr iver  of the automobile, who was dr iving the 
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same a t  the direction and under the control of the member of defend- 
ant's family, who was then using the automobile for his pleasure. 

I n  liis answer, the defendant admits that  he was the onner of the 
automobile in which the plaintiff was riding when she mas injured, and 
that  her injuries were caused by the negligence of the drirer .  H e  denies 
that he kept and maintained the automobile for use by members of his 
fanlily, and that  the person a t  whose direction and under whose control 
tlic automobile was being driven when the plaintiff was injured JTas 
a niember of his family. H e  expressly denies that  th: driver of the 
automobile was his agent. 

The issues submitted to the jury were answered as  fo ' lo~vs:  
"1. T a s  the plaintiff injured by the negligence of the  defendant J. TIT. 

Branley,  as  alleged in the complaint? Answer: 'Yes.' 
' '2 .  What damage, if any, is  the plaintiff entitled to recover 2 Answer : 

'$3,500.' " 
From judgment that  plaintiff recover of the defendant J. W. Brawley 

the sum of $3,500, and the costs of the action, the defendant appealed 
to the Supreme Court, assigning as error the refusal of the court below 
to allow liis motion for judgment as of nonsuit a t  the close of all the 
evidence. 

Smith,  Wharfon & Hudgins and Brooks, XcLendon & Holderness for 
plain fit. 

Sapp Le. Sapp for defendant. 

cox so^, J. At  the trial of this action all the evidence showed that  
011 31  Cecember, 1931, the defendant J. W. Brawley owned two auto- 
niobiles, one a Chandler sedan and the other a Chrysler sedan; that the 
Chandler sedan was kept and niairitained by the defendal~t  for use by liis 
TI-ifc, for  her business or pleasure, and that  the Chrysler sedan was kept 
and maintained by the defendant for his own use. The defendant lives 
in the city of Greensboro, N. C., where he maintains a honie for himself 
and his wife. They have no children. The  defendant is employed by 
the Pilot Life Insurance Company of Greensboro, N. C. On  31 Decem- 
ber, 1931, the defendant was ill Havana, Cuba. 

A11 the e d e n e e  a t  the tr ial  further showed that  on 31 December, 
1031, TI'. R. Lovill, J r . ,  a nephew of defendant's wife, was living in 
d e f ( d a n t 7 s  home ill Greensboro. The  mother of W. R. Lovill, J r . ,  died 
when he \$as about S years of age, and since her death he has lived in 
tlic home of the defendant. On 31 December, 1931, h ?  was about 26 
years of age. There was evidence tending to show that  both before and 
after W. R. Lovill, J r . ,  arrived a t  the age of 21 years the relationship 
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h e h e e n  h i m  and  t h e  defendant and  his  ~ ~ i f e  n a p  t h a t  of a son a11t1 
fa ther  and  mother ,  and  that  such relat iondi ip existed on 31 D e c e i n b ~ r ,  
1931. 

A11 tlie evidence fur ther  shoned tha t  011 t h e  n i g l ~ t  of 31 Dcccniber, 
1931, i n  t h e  absence of t h e  defendant f r o m  h is  lionlc i n  Grce~isboro, tlic 
said TT. R. Lovill, Jr., asked his  aunt ,  the n i f e  of tlie tlcfcndant. fo r  
permission to use the  defendant's Chryslcr scclan to take his  f r iwtls .  tlie 
plaintiff and  H a r r y  J. B p i ,  to  I f o u n t  X r g ,  S. C.. to xi i i t  their  fric,ntl, 
Xiqs %lua Ellis.  Mrs.  Brawley granted tlie request, and the snit1 IT. It. 
Loxill, J r . ,  tlie l~laint i f f ,  and  H a r r y  J. B > r d  left Greensboro a t  a l ~ o n t  
T :30 p.m. in the ( 'h r~-s lp r  sedan. They  a r r i ~  ed a t  Miss Ellio' Ilonir ill 
Mount  Airy,  X. C., a t  about 10  o'clock. Sonlc t ime thereafter  the p a r t y  
left X i s s  Ellis '  liorne i n  the Cllrysler sctlari to go to a 1no1 i i ig- l~lcture 
silo\\. A l t  thc  request of IT. R. L o d l ,  J r . ,  H a r r y  J. 13yrtl tlioxe the  
sedan, with t h e  plaintiff s i t t ing by  his  side on the  f ~ o n t  seat, a ~ l t l  nit11 
W. R. Lovill, J r . ,  a l ~ d  Miss E l l i s  sitting on the rea r  seat. B y  1115 care- 
less and  ncgl igc~it  driving, H a r r y  J. B y r d  caused the nu tomob~lc  to 
s n e n r  to tlie left side of the h ighnay ,  to strike a te lepl~one pole, a i ~ d  to 
t u r n  o\er .  T h e  plaintiff n a s  thereby s~eriously, l)ainfully, and l~crn ia -  
ncritly injured, nit21 the result t h a t  she has  sustained damages. 

There  was e r ror  i n  the refusal of the t r i a l  court to  allon clefentlmit's 
inotion f o r  jutlgment as  of nonsuit,  a t  the close of all  the e ~ ~ t i c ~ i ~ c e ,  
unless, as  contcncled by thc  plaintiff, the ( 'Family Purpose  D o c t r ~ l ~ e "  is 
applicable to  this  case. T h i s  doctrine lias heen recognized ant1 a l )p l~e t l  
i l l  this jurisdiction. See Gmer 1 % .  11700t1s/de, 200 3. C., 7.59, 1 3  S. E., 
491. 

C o n c e d ~ n g  tha t  there was el idelice a t  the  t r ia l  of this  case t e r~ding  to 
&on tha t  IT. R. Loxill, J r . ,  n a s  :i member of defendant's f:lnil!y (see 
J l ~ G ' e c  c. Cfrau ford, 20.5 X. C., 315, 171  S. E.. 326),  i n  the ahieilce of 
ally c \  idclice tending to show tha t  the  automobile i n  nliicli the  l~laint i f f  
u a s  ritling a t  the t ime she x a s  in jured  by the negligence of thc dr i \  t7r 
u a s  l ic l~t  and nx~iiitainecl hy the defe~idan t  fo r  use by menlbcrh of 11.5 

f ami ly  fo r  their  business or pleasure, the  " F a n d y  Pu rpow U o c t r ~ ~ l e "  i i  

~ i o t  applicable to  t l i ~ s  case, f o r  the purpose of iml~os ing  linbllitv 011 the 
tlef(mtlant f o r  the  damages n h i c h  t h ~  plaintiff s u s t a i ~ ~ e d  as  the 1.ec11lt of 
11er injuries. E a r e s  1%. C'OLE, 203 s. C., 173,  165 S. E., 345. 

There  n a s  e r ror  i n  tlie r e f u d  of tlie court to a l l o ~  tlcfenc1:mt's n io t io l~  
for  judgment as  of nonsuit. F o r  tliis e r r m  the juclg,nent is 

Kel  ersed. 

SCHETCIC, J., took no p a r t  i n  t h e  consideration or tlecision of this cas?. 
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ATLANTIC COAST LINE RAILROAD COMPANY v. TOWN O F  AHOSKIE. 

(Filed 10 October, 1934.) 

Municipal Corporations G d: Courts A  jurisdiction ccP Superior Court 
on appeal from street assessments is derivative, and it h a s  no jurisdic- 
tion on appeal to condemn land for street purposes. 

The jurisdiction of the Superior Court upon appeal from a levy of 
assessments for street improvements by the governing body of a town is 
entirely derivative, and as the governing body of the town has no juris- 
diction in the statutory proceeding, C. S., 2712, 2713, to condemn land for 
sl reet purposes, under the power of eminent domain, t i e  Superior Court 
on appeal likewise has no jurisdiction to do so, and the petition of the 
town, filed in the Superior Court upon appeal, asking that the land in 
question be condemned, is properly dismissed. 

APPEAL by the town of Ahoskie from Barnhill, J., at  April Term, 
1934, of HERTFORD. Affirmed. 

This proceeding was begun on 8 September, 1925, arid has since been 
prosecuted under the provisions of C. S., 2703, e t  seq., for the purpose 
of determining the validity of an assessment made kly the governing 
body of the town of Ahoskie on the Atlantic Coast Line Railroad Com- 
pany for the cost of paving a parcel of land for street purposes. 

The  Atlantic Coast Line Railroad Company contested the validity of 
the assessment on the ground that  the parcel of land which had been 
paved by the town of Ahoskie is not included withir or a part of a 
public street of said town, but is  owned by said railrcad company, for 
depot purposes. The  assessment was confirmed by the governing body 
of the town of Ahoskie, and the railroad company appealed to the Supe- 
rior Court of Hertford County. This appeal was heard at April Term, 
1926, of said court and dismisstd, on the ground that  the title to the 
land which had been paved could not be litigated in this proceeding. 
The order dismissing the appeal was reversed by the Supreme Court. 
Sce R. R. v. Ahoskie ,  192 S. C., 258, 134 S. E., 653. 

Issues involved in the proceeding were tried by a jury a t  October 
Term, 1931, of the court, and answered favorably to the contentions of 
the i o ~ i n  of Ahoskie. The judgment, in accordance with the verdict 
confirming the assessment, was reversed by the Supreme Court. See 
R. R. v. dhoskie, 202 N. C., 585, 163 S. 13.) 565. The proceeding was 
reinantled to the Superior Courtof Hertford County. 

0 1 1  25 October, 1932, while the proceeding was pending in the Supe- 
rior Court of Hertford County, the town of Ahoskic~ filed a petition 
therein admitting that the Atlantic Coast Line Railroad Company is 
the ouner of the parcel of land v-hich it had caused to be paved, and 
praying that the said parcel of land be condemned for street purposes. 
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The Atlantic Coast Line Railroad Company entered a special appear- 
ance, and moved that  the petition and the proceeding be dismissed. 
This motion was allowed, and the town of Ahoslrie appealed to the 
Supreme Court. 

Thornas 11'. Davis, F. 8. Spruill, and XacLean & Roclman for Aflantic 
Coast L i n e  Railroad Company. 

B. L. Travis and 18. TB. Rogers for town of dhoskie.  

CONROR, J. This  is  a statutory proceeding. I t  was begun before the 
governing body of the town of Ahoskie, by a notice served by said body 
on the Atlantic Coast Linc Railroad Company, as requirecl by statute 
(C. S., 2712) ,  to show cause why an assessment for a street improrcmei~t 
made by the town of Ahoskie against the said railroad comparly should 
not be confirmed. The Iltlantic Coast Line Railroad Company ap- 
peared before said g o ~ e r n i n g  body and filed its objections in writing to 
said assessment. Thcse objections nc re  overruled by the goverlullg body 
of the town of Ahoskie. The  assessment was confirmed (C. S.. 2713), 
and the railroad company appealed to the Superior Court of Hertford 
County. C. S., 2714. 

The jurisdiction of the Superior Court was acquired by appeal. I t  
n a s  altogether derivative, and mas restricted to matters involved in  the 
proceeding, of xhicll the g o ~ e r n i n g  body of the town of ,Ihoslrie lurd 
orlginal jurisdiction. Xeithcr the said gorerning body nor the Sul~er ior  
Court had jurisdiction in this proceeding to condemn land for street 
purpoies. As the lower court had no jurisdiction to order a conclemna- 
t ~ o n  of the land under the power of erninelit domain, the appellate 
C'ourt n a s  likewise without jurisdiction to do so. See McIntosh N. C. 
Prac.  and Proc., p. 64. 

The suggestion in the opinion of this Court in R .  R .  v. Ahosh-ztj, 20," 
S. C., 585, 163 S. E., 565, that the land assessed for the payment of a 
street irriproremcrit could and should be condemned in this proceeJing 
n a s  an inad~er tence  on tlie part  of the court as to the nature of this 
proceediilg. I t  is not an action begun in the Superior Court, as n a i  
the case in Efird v. T t ' ~ ? u t o ~ ~ S a l e m ,  199 S. C., 33, 153 S.  E., 632, cited 
to support the suggestion, but a statutory proceeding of nliich tlie gov- 
erning body of the tonn of ,il~oskie had original jur i sd ic t io~~.  

The order dismissing the petition for condemnation, aud also dis- 
missing the proceeding, is 

Affirmed. 
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STATE v. LORANCE BROWN. 

(Filed 10 October, 1934.) 
1. Criminal Law L d- 

The record on appeal imports verity and the Supreme Court is  bound 
thereby. 

2. Homicide G +Charge t h a t  defendant had burden of rebut t ing pre- 
sumptions from use of deadly weapon held erroneous under  t h e  facts. 

Defendant, charged with murder, tendered a plea of second-degree 
murder, and the State contended for a verdict of murder in the first 
degree. The court charged the jury that  if the State had satisfied them 
that defendant killed deceased with a deadly weapon, the burden shifted 
to defendant to rebut the presumptions arising therefrom that the killing 
\\.as unlawful and was done with malice: Held, defendant's assignment 
of error to the charge must be sustainpd, since there was no question of 
arquittal or of manslaughter in  the case, and defendant a t  no time had the 
burden of proof. 

3. Criminal Law L e-Error i n  charge held no t  cured bay verdict i n  this  
case. 

Error in the charge of the court as  to the burden of proof on the lesser 
degree of the crime charged is held not cured by a verdict of guilty of 
the highest degree of the crime charged, since it cannot be kno\vn whether 
the jury would have rendered the lesser rerdict had the two degrees of 
the crime arising upon the evidence been submitted to them under cor- 
rect instructions. 

,\PPEBL by defendant f r o m  F i n l e y ,  J., a t  J u n e  Term,  1931, of hIc-  
DOWELL. 

Criniiiial prosecution, t r ied upon indictment charging the defendant 
with the murder  of one E m m a  Carrol l .  

Verd ic t :  Gui l ty  of murder  i n  the  first degree. 
J u d g m e n t  : D e a t h  by electrocution. 
Tlie defendant  appeals, assigning errors. 

d t f o m e y - G e n e r a l  B r u m m i t t  a n d  Assis tant  A f t o ~ n e y - G e n e r a l  Seawel l  
for t h e  S ta te .  

Hugh E'. B e a m  and  D. F .  Giles for de fendan t .  

STACT, C.  J. -1s a result of suspicion and  jealousy, o r  a lorers' quar-  
rel, o r  because he "loled her  too much," the  defendan1 shot and  killed 
E m m a  Carrol l  a t  her  father 's house i n  IIcDowell C o u i t y  on the n igh t  
of 3 April,  1934. T h e  defendant tendered <T plea 1,f second-degree 
murder .  T h e  S t a t e  contended for  a re rd ic t  of murder  i n  the first degree. 
There  was no question of manslaughter.  

T h e  following excerpt taken f r o m  the  charge forms  tl-e basis of one of 
the defendaat's-exceptive assignments of error  : 
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"On the question of second degree, the burden shifts to the defendant 
if the State has satisfied you that  the defendant killed with a deadly 
weapon, then the defendant bas to satisfy you that it mas done in sclf- 
defense or without malice; and if the defendant does satisfy you i t  mas 
done without malice, the killing with deadly weapon raises t n o  pre- 
sumptions: one-that i t  mas done with malice, and second, that it was 
an unlawful killing, and the presumption still stays with the defendant, 
and if you are  satisfied it mas without malice, the burden is still on the 
defendant to satisfy you i t  was not unlanful ,  hut vzis done in self- 
defense, or i n  some way that  keeps it from being an unlawful killing." 

We are reasonably certain the charge of the lcar~lecl judge has been 
erroneously reported. Bu t  it is here in a case duly settled by agrwiilent 
of counsel. C. S., 643; JIc,llahan, v.  R. R., 203 S. C., 805, 167 S. E., 
225; Cogdill v. Ilardzcood Co.,  194 S. C., 745, 1.10 S .  E., 7 3 2 ;  8. v. 
H u m p h r ~ y ,  186 N. C., 533, 120 S. E. ,  85. T e  are bound by the rccord; 
it imports verity. S. v. Griggs, 197 X. C., 352, 148 S. E.. 347; Brown 
v. S h e e t s ,  197 X. C., 268, 148 S. E., 233; ,q. v. Palritoie, 169 S. C., 538, 
127 S. E., 599; S. zl. I i ' hee l e~ ,  185 hi. C., 670, 116 S.  E., 413. 

As we understaiid the challenged instruction, it noulcl seem to be 
erroneous. S. v. l i e a t o n ,  206 K. C., 682; S. c. Banks ,  20-1 S. ('., 303, 
167 S.  E., &l. A t  least, n e  are  not able to say it carricd the correct 
impression to the jury. The defendant at no timc lmcl thc burden of 
proof, as there x a s  no question of acquittal or of i~~aiiqlauglltt~r in tlie 
case. 8. v. I ieaton,  supra.  

Kor was the error cured by the verdict. Tlie defendant nns t t~~t i t led  
to h a ~ e  the t x o  issucs arising on the eT idencc-murder in tlic. firbt 
degree and murder in the second degree-submittetl to the jury under 
proper iustructio~is. I t  cannot he known nlletller the lrqwr ~c,rilict 
would h a r e  been rendered had the different xiens, arising on tli? e \ i -  
dence, been correctly presented in the court's charge. $5'. z. I < ~ ~ l o n ,  
supra;  8. v. Lee ,  206 N. C., 472, 174 S. E., 288. 

S e w  trial. 

FIRST NATIONAL BAKR O F  HESDCRSON ET AL. v. B. H. HICKS, 
TRUSTEE, ET AL. 

(Filed 10 October, 1034.) 

Injunctions H a-Interest on value of property a t  time of issuance of 
order for time order is  in force may be recovered where value of 
property is  insufficient to pay debt secured thereby. 

Where a temporary order restraining the sale of lands under a mort- 
gage thereon is dissolved and the value of the land does not appreciate or 
depreciate during the time the injunction is in force, and the value of 
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the land a t  the time of the issuance of the order and a t  the time of its 
dissolution is insufficient to pay the debt, the mortgagee is entitled to 
recover against the injunction bond, within the penal sum thereof, interest 
on the value of the property at the time of the issuance of the order for 
the time tlie order is in force. 

APPEAL by respondents from Devin, J., at  March Term, 1934, of 
VAKCE:. SO error. 

This was an action to restrain tlie defendant B. H. Hicks, trustee, 
from selling the land described in the complaint i n  accordance with his 
advertisement under the powers of sale contained in  deeds of trust 
executed to him by S. hf. Blacknall, deceased. 

A temporary restraining order entered in  the action on 26 May. 1931, 
on motion of the plaintiffs, was dissolved by Grady, J., on 18 March, 
1932, pursuant to the decision of the Supreme Court in Bank v. Purvis, 
201 X.  C., 753, 161 5.  E., 386. I n  the order of disvolution it was 
adjudged that  defendants recover of the plaintiff and the surety on tlie 
injunction bond filed in the action the damages which defendants had 
suffered by reason of the issuance of the tc-.mporary re3training order, 
such damages to be assessed by a jury. 

The action was heard by D e ~ i n ,  J., and a jury, a t  Mai-ch Term, 1934, 
of the Superior Court of Vance County on the petition of the defendants 
that  their damages be assessed in accordance with tke judgment of 
Grady, J., and that  defendants recover such damages of the plaintiff 
and the surety on the illjuiiction bond. The  penal sum of said bond was 
$500.00. I n  their answer, the respondents denied that petitioners had 
suffered any damages, except the cost of readvertisemcat of the sale, 
to wit, $25.00. 

The  issue submitted to the jury was answered as follo~vs: 
"What damages, if any, are the petitioners entitled to recover on 

account of the issuance of the restraining order in this action, as alleged 
in the petition? Answer : '$500.00.' " 

From judgment that  the petitioners recover of the respondents the sum 
of $500.00, with interest and costs, the respondents tppealed to the 
Supreme Court, assigning as error, chiefly, an instruction of the court 
to the jury. 

1'. C;. S t e m  for petitioners. 
A.  ,l. Buun, J. B. Hicks, and J. H. Bridgers for respmdenfs. 

Coxxon, J. At the tr ial  of the issue submitted to the jury in this 
action there was evidence tending to show that  the value of the land 
described in the deeds of trust did not depreciate from the date of the 
issuance of the restraining order to the date of its dissolution, and that 
said value mas not sufficient to pay the debts secured 3y the deeds of 
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trust, a t  the date of the issuance of the order, or a t  the date of its dis- 
solution. The interest on the value of the land from the date of the 
order to the date of its dissolution exceeded the penal sum of the bond, 
to wit, $500.00. The amount of the indebtedness secured by the deeds of 
trust was about $33,000. The market value of the land was $17,500. 

The court instructed the jury as follows: 
"If you find from the evidence, by its greater weight, that  there was 

no depreciation in the market value of the property between the dates of 
the issuance and of the dissolution of the injunction, and that the 
market value of the property both a t  the date of the issuance of the 
injunction and a t  the date of its dissolution, mas insufficient to pay the 
debt, principal and interest, then the petitioners have sustained damages 
in tlie loss of interest accrued after the injunction was issued, and up to 
the date of i ts  dissolution, and if you find that these are the facts, by the 
greater weight of the evidence, you should answer the issue such a m o u ~ ~ t  
as you shall find, by calculation, is the interest on the ~ a l u e  of the prop- 
erty a t  the date of the issuance of the injunction, for tlic time tlie 
injunction was in  force, plus the cost of readvertisement of the sale, in 
all, l io~ierer ,  riot to exceed the sum of $500.00; otherwise, you slionltl 
answer the issue, $25." 

This instruction is correct. The respondents' exception to the in- 
struction is not sustained. See G ~ u b e ~  L?. Ezcbnnks, 190 S. ('.. 332, 134 
S. E., 315. 

There was 110 error in the tr ial  of thc issue. The judgment is affirmed. 
xo error. 

1. Judgments 

B. STASLET r. T. T'. PARKER. 

(Filed 10 October, 1031.) 

R I  b--Jud,ment against several defendants is not or 
conclusive as to their liabilities among themselves. 

A judgment in plaintiff's favor against several defendants. and the 
recitals therein of the liability of each of the defendants to lblair~tiff, is 
conclusive as between the plaintiff and the clefendants, but  is nut con- 
clusive as to the respectire liability of the sweral tlcfend:~nts :~iiloll:: 

tliernselves, unless the liability among thernselres is drawn i n  issue :111(1 
determined in the action. 

2. Same: Evidence J a-Under a consent judgment jointly against m- 
dorsers on a note par01 cviclence is admissible to show agreement 
among endorsers that their respcctive liabilities should not be equal. 

The payee of a negotiable note obtailletl a consent judgment againit 
the endorsers thereon reciting that the endorwrs had agreed to pay aiicl 
had paid the payee jointly the sum of $1,500 ill fu l l  discharge of their 
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joint liability. One of tlie endorsers thereafter hrouqht action against 
thc  other c>ntlorser alleging that plaintiff 11:1tl paid $000 on the judgment 
an11 tlcfendirnt had 1mid $CiW thereon, and that  plaintiff' was entitled to 
rerciver the nmount by n . l ~ i ~ . l i  defentlant had failed to pay one-half the 
jutlgment. 1)efenilant allegccl that the respectire nmounts paid by plain- 
tiff and defendant n.ere mntle pursuant to all aqreiment among tlleinsclres 
that 11laintilP should ~ : 1 y  $9U0 and tlefencli~ilt s1111uld 11ay $GOO: IIeTd, 
thc! consent judgmcnt was not conclusive as  to the respective liabilities of 
the endorsers as brt\veen ti:emselres, and 11arol evidelice is admissible to 
estnblish the ngrecmcut as nllewd by t lefe~~dant ,  on the l~inci l r le  t!mt a s  
among tliemsclres llarol e~ idcnce  is admissible to sliow that the liability 
of' the parties to  a liegotiable instrument is otlier\~ise than as  a1)penrs 
prinzch facie, and judg~ueiit 011 the plead in:.^ in 111aintift"s favor is held 
for error. 

~ I ' E . \ L  by defendant  f r o m  P a d  cr, J., a t  . ipr i l  Term,  1034, of JOHS- 
STOS. I i e ~ e r s e t l .  

I t  i, allcgetl i n  tlie complaint i n  th i s  actiou tha t  on 22 Ju ly ,  1030, the 
plaintiff and the defendant endorsed a note, which was crecuted bx U. T .  
Barbour  & Conipany as maker ,  and  was payable to the  order of the 
Tennessee Clieniical Company,  f o r  the sunk of $4,037. 19, and  thereby 
became jointly liable to t h e  holder of said ilote, i n  the m eiit the  maker  
failed to pay  tlie same a t  i ts  m a t u r i t y ;  t h a t  B .  T .  Barbcui  & Compaiiy, 
tlie ni:dxr of said note, failed to  p a y  the  same a t  its maturi ty ,  alid have 
since been duly adjudged ba i lk rup t ;  tha t  actions n e w  begun by tlie 
holder of said note  i n  the Superior  Cour t  of Johnston County to recowr  
of the plaintiff arid the defendant  the amount  due thereon, to  wit, the  
sum of $3,037.'79 ; t h a t  tlie plaintiff and  the defendant agreed to p a y  
and did pay  to the plaintiff i n  said actions, as  tlie holder sf said note, the  
sum of $1,500, i n  fu l l  settlement a n d  discharge of their  joint liability on 
said note;  and t h a t  upon the payment  of said sum of $1,500 by the plain- 
tiff and  defendaiit to  the  holder of said note, the  said actions n e r e  dis- 
missed by a consent judgment  entered i n  each action. 

I t  i 3  fu r ther  alleged i n  the  complaint tha t  the  plaintiff paid the  sum 
of $000.00, and  the defendant the sum of $600.00, i n  settlement of said 
note, altliougli each was liable under  the  ternis of the se:tlement fo r  the 
sun1 of $750.00; and  that  defendant has  failed and  refused to p a y  to the 
plaintiff the s u m  of $150.00, which tlie plaintiff paid in excess of his  
iliare of said s u m  of $1,500, and  f o r  tha t  reason the plaintiff is n o v  
elititled to recover of tlie defendant tlie sum of $150.00. 

T h e  allegntions i n  tlie complaint wliicli constitute the cause of action 
set out tliereiii a rc  not denied in the answer filed by t h e  defelidaiit. I I e  
alleges, l lovcwr ,  tha t  it  was expressly agreed by and between the plain- 
tiff nlid defendant tha t  the plaintiff would pay  the s u m  of $900.00, and 
the dt1fentlant tlie sum of $600.00, ill settlement of their  liability a s  
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endorsers of the note sued on in said actions, and that  payments m r e  
made to the holder of said note in  accordance with said agreement. 

When the action was called for trial, tlie plaintiff moved for judgment 
on the pleadings. The  motion was allowed. 

From judgment tliat plaintiff recorer of the defendant the sum of 
$160.00, with interest and costs, the defendant appealed to the Supreme 
Court. 

Leon G. S f e ~ ) e n s  and  C. G. Grady for pluintif. 
Parker  (e. Lee for defendant .  

C o s x o ~ ,  J. The judgments entered by consent in the actions brought 
by the holder of the note which v a s  cndorsed by the plaintiff and defend- 
ant in this action, to  recorer on said note, togethcr with the recital in 
said judgments to the effect tliat the defendants i n  said actions, ~ h o  
arc the plaintiff and defendant in this action, had agreed to pap and 
had paid to the holder of the note sued on, jointly, the sum of $1,300, in 
settlen~ent arid full discharge of their joint liability on said note, are 
conclusi~e upon the plaintiff and the defendants in said actions. Neither 
the judginmts nor the recitals are conclusive, lioivever, upoil the plaintiff 
and defendant in this action. A judgment against s e ~ e r a l  defendants 
does not as a rule determine their rights as among themselves, unless 
their rights have been dranri  i n  issue and deternlined in the action in 
which tlie judgmerlt rtas rendered. McIntosh N. C. Prac ,  arid Proc., 
p. 749. 

Tlie defendant in this action is entitled to a tr ial  by the jury of tlie 
issue raised by his answer. At  such trial parol evidence will be admis- 
sible to support his allegation as to the agrermrnt between himself arid 
the plaintiff vi t l l  respect to the proportionate parts of the $1,500 each 
was to pay. It is  "re11 settled that  as  be tw~en  or anlong t2ieniselves 
parol evidence is admissible to show that the liability of parties to a 
negotiable instrument is otherwise than as appears prima facie. Lun-  
t a ~ t e r  v. S fan f i e ld ,  191 N. C., 340, 132 S. E., 21. On this principle 
parol evidence will be admissible at the tr ial  to shorn the agreemelit 
betneen plaintiff and defendant, as alleged in the answer. 

There is  error i n  the judgment in  this action. T h e  judgment is 
reversed and the action remanded to the Superior Court for further 
proceedings in accordance with this o p i n i o ~ ~ .  

Reversed. 
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VIRGINIA T R U S T  COMPANY v. CITY OF ASHEVILLE ET AL. 

(Filed 10 October, 1934.) 

Municipal Corporations J b--hTotice of claim of damages given by trustor 
does not inure to benefit of trustee in deed of trust on the lands. 

Notice to a city of a claim against it for damages for injury to lands, 
given the city by the owner of the equity of redemption in the lands, will 
not inure to the benefit of the trustee in a deed of trust thereon in the 
absence of a showing that such notice was giren on behalf of the trustee 
or was intended to include the trustee's claim, since kqowledge of the 
claimant is as necessary as knowledge of the injury in affording the city 
an opportunity to discharge its liability without suit, and where no proper 
notice is given the city by the trustee within the time prescribed by the 
city charter, the trustee's action against the city on such claim is prop- 
erly nonsuited. 

APPEAL by plaintiff from Pless, J., a t  June  Term, 1934, of BUSCOJIBE. 
Civil action, instituted in  the general county court of Buncombe 

County to recover damages to lands held by plaintiff as trustee in deed 
of trust, alleged to ha re  been caused by defective stcrm sewer con- 
s t r u c t ~ d  and maintained by defendant. 

Judgment for the plaintiff in the general county court, from ~ l l i c h  
the defendant appealed to  the Superior Court, where the action v a s  
dismissed as in case of nonsuit, principally upon the ground that  no 
notice of claim had been given the defendant within ninety days of the 
injury as required by the charter of the city of Ilsl~eville. I t  n a s  also 
contendcd that  the plaintiff had no right to maintain the action; and 
that the evidence of negligence was insufficient to carry the case to the 
jury. 

Thc in jury  is  alleged to hare  occurred 28 October, 19213. The charter 
of the defendant city provides that  "no action for damages against said 
city of any character whatever to either person or prlperty sllalI be 
instituted against said city unless within ninety days after the h a p p ~ n i n g  
or infliction of the injury complained of, the complainant, his executors 
or adnlinistrators, shall ha re  given notice to the board of coniinissioners 
of said city of such in jury  in writing," etc. 

I t  is not contended that  plaintiff gave the defendant ur i t ten  notice of 
its claim within the time required by the city charter, but plaintiff seeks 
to avail itself of the notice given by the owner of the equity of redemp- 
tion in  said lands. Notice by the owner was given 1 7  December, 1929, 
within ninety days after the injury. 

F rom the judgment of nonsuit entered in the Superior Court, the 
plaintiff appeals, assigning errors. 
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Bourne, Parker, B~rnard  & DuBose for plaintiff. 
C. E. Black~stock for defendant city of Ashecille. 

S T A C ~ ,  C. J. When real estate is damaged through the negligence of 
a municipality, will notice of such damage giren by the owner of the 
land in accordance with the city charter inure to the benefit of the 
trustee in the first lien created by a deed of trust thereon? 

Defendant had no notice of plaintiff's claim, or that  plaintiff would 
make claim for damages, until nearly two years after the alleged injury. 
h'othing else appearing, failure to give notice as required by the city 
charter defeats the action under the decisions dealing with this and 
similar charter provisions. Dayton c. Asheville, 185 N.  C., 12, 115 
S. E., 827; Cresler. v.  Asheville, 134 N. C., 311, 46 S. E., 738; Pender 
c. Salisb~tr?y, 160 N .  C., 363, 76 S. E., 228; Dockery v. IIamlcf,  162 
N .  C., 118, 78 S. E., 13;  Terrell v. Washington, 158 N .  C., 281, 73 
S. E., 888; Kirby v. Comrs. of Person, 198 N .  C., 440, 152 S. E., 165. 
Compare Stephens Co. v. Charlotte, 201 N.  C., 258, 159 S. E., 414. 

Xor do n e  think the notice giren by the owner of the equity of re- 
demptioll can avail the plaintiff i n  the absence of a showing that such 
notice n a s  given on behalf of the plaintiff, or mas intended to include 
plaintiff's claim. Czty of Birmingham v. Chestnutt, 161 Ala., 253; 
43 C. J., 1191. 

Knowledge of the claimant is as necessary as knowledge of the injury, 
if the city 1s to be afforded an  opportunity to discharge its liability 
without suit. See ilIcDougall v. Birmingham, 219 Ala., 686, 123 So., 
83, as reported in 63 A. L. R., with full annotation. 

Affirmed. 

MARY 13. BOHAENON v. VIRGINIA TRUST COMPANY ET AL. 

(Filed 10 October, 1934.) 

Assistance, Writ of, A n--Only party deriving title immediately from 
commissioner's deed is entitled to writ of assistance. 

A party purchasing land a t  a judicial sale is entitled to a writ of assist- 
ance to put him in possession, but a purcliaser at such sale who transfers 
his title to a third person before applying for the writ, o r  who so trans- 
fers his title and takes a reconveyance back from his grantee, is not 
entitled to such writ. 

SCHEXCK, J., took no part in the consideration or decision of this case. 

APPEAL by Sussex Corporation, movant, from Schenclc, J., at  May 
Term, 1934, of BUNCOMBE. 
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Motion by Sussex Corporation to vacate order entered at  the May 
Term, 1933, a year previous, and for writ of assistance. 

This was an  action to restrain foreclosure under power of sale con- 
tained in a deed of trust. Foreclosure was later had under order of 
court in equity. The Sussex Corporation became the purchaser a t  the 
commissioner's sale. Writ  of assistance was issued 1 6  January,  1933. 
Thereafter, at  the May Term, 1933, upon motion of plzintiff, the exe- 
cution of said writ was enjoined or recalled, it appearing that the 
Sussex Corporation, prior to the issuance of said writ, had conveyed all 
its interest i n  the lands by full ~va r ran ty  deed, without reservation of 
any kind, to Carl V. Reynolds. No appeal was prosecuted from this 
injunction or vacation of the writ of assistance. Carl V. Reynolds then 
reconveyed the property to his grantor. Upon this change in title, the 
Sussex Corporation again applied in  this same cause for another writ 
of assistance. 

This second application was denied upon the ground that the prior 
order vacating or recalling the original writ was res judicata, and that 
movant's present title is immediately derived from the deed of Carl V. 
Reynolds and not from the deed of the commissioner. 

Movant appeals, assigning error. 

Louis A. Whitener and Jones (e. Ward for plaintif. 
Bourne, Parker, Bernard Le. DuBose for mocant. 

STACY, C. J. I t  is not perceived upon what theory valid objection to 
the ruling of the trial court may be predicated. Having lost its right 
to a summary writ of assistance by conveying the premises to another 
and allowing the matter to be so adjudicated without a ~ p e a l ,  movant is 
in no position to ask for further assistance in the present proceeding. 
I t s  reiliedy now is by suit i n  ejectment. 

That one who buys at  a judicial sale is entitled to a writ of assistance 
is not questioned (Bank v. Leverette, 187 N .  C., 743, 123 S. E., 68;  
Knight v. lIoughtallin,q, 94 N. C., 408)) but nlovant .2arted with the 
title which it acquired under the comn~issioner's deed before applyi~ig 
for such writ. At any rate, i t  allowed the matter to be so adjudged 
without appeal. 

Affirmed. 

SCHENCIO J., took no par t  i n  the consideration or decir)ion of this case. 
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(Filed 10 October, 1934.) 

Evidence J a-Pasol evidence that note was to be paid by crediting it 
against maker's anticipated shire in payee's estate held competent. 

In an action on a note by an administrator against the intestate's son, 
the maker of the note, it  is competent for the son to show by par01 eri- 
dence that the note represented an adrancement and vas  to he paid by 
crediting it against the son's anticipated share in the estate. 

SCIIEXCK, J., took no part in the consideration o r  decision of this cast:. 

, ~ P P E A L  by plaintiff from Schenck, J., at  March Term, 193-1, of 
BUNCOMBE. 

Civil action, instituted in the general county court of Buncombe 
County to recover on $32,518.83 note, executed by defeiidants 1 Sep- 
tember, 1025, payable to order of J. M. Thrash, due t n o  years after 
date, and secured by deed of trust on real estate. 

Defendants pleaded (1) partial failure of consideration, and ( 2 )  that 
said note represented an advancement from J. &I. Thraqh to his son and 
daughter-in-law, defendants herein, nhieh   as to be taken into ac2count 
i n  the settlement of his estate. The said J. 31. Thrash died intestate 
in August, 1930. 

I t  was held in  the general county court that  the first defcnse was 
available pro fanto,  but that  the evidence offered to support the second 
defense was inadmissible under the rule n hich prohibits the irltroductioll 
of parol elidence to contradict, add to, or vary the terms of a nr i t ten  
instrument. C'adlon c. Oil C'o., 206 S. C., 117, I72 S. E., 853; Ocwall  
Co. T .  I Iol l is fei~.  186 S. C., 208, 119 S. E., 1; Bank c. dnr11-eu's, 170 
N. C., 341, 102 S. E., 500; C'herokee County v. Xeroncy,  173 N. C., 633, 
92 S. E., 616; Tt'allcer v. T'enters, 145 IT. C., 385, 62 S. E., 510; X o f i t t  
c. Maness, 102 IT. C., 437, 9 S. E., 399; R a y  T .  Blackwell, 94 N.  C., 10. 

Oil appeal to  the Superior Court, the evidence offered in support of 
the second defense was held to be competent; whereupon the ruling of 
the county court in this respect was reversed and the cause remanded 
for a new trial. From this ruling the plaintiff appeals. 

T .  Coleman Gallotcay and George II. Wright for plaintiff 
Robert 111. Wells  for defenda~tts .  

STACY, C. J. IS it competent, as between the parties, to show that  
a note given by a son to his father represented an adrancernent and mas 
t o  be paid by crediting it against the son's anticipated share of the 
father's estate? The  answer is, Yes. 
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I t  is established by the decisions in  this jurisdictioi that  the rule 
which prohibits the introduction of par01 evidence to T.ary, modify or 
contradict the terms of a written instrument, is not violated: 

First, by showing a conditional delivery of said instrument. Thomas  
v. Carteret Co., 182 N.  C., 374, 109 S. E., 384; Garrison v. X a c h i n e  CO., 
159 Tu'. C., 285, 74 S. E., 821; Kernodle v. Wil l iams ,  193 N .  C., 475, 
69 S. E., 431. 

Second, by showing failure of consideration. Chemicul Co. v. G r i f i n ,  
202 N. C., 812, 164 S .  E., 577; Swift CE Co. v. Aydle t t ,  192 K. C., 330, 
135 S.  E., 141;  Pate c. Gaitley, 183 N .  C., 262, 111 S. E., 339; C. S., 
3008. 

Third,  by showing mode of payment and discharge 2s contemplated 
by the parties, other than that  specified in the i~ i s t rummt .  7%. 

T r u s t  C'O., 204 K. C., 198, 167 S. E., 811 ; I.T'ilson v. i l l lsbrook, 203 
K. C., 498, 166 S. E., 313; S f o e k t o n  v. Lenoir, 198 X. C.,  148, 1.50 
S. E., 886; Bank v. Winslow,  193 N.  C., 470, 137 S. E. .  320. 

Viewed in the light of the foregoing authorities, and the principles 
they illustrate, i t  would seem that  the ruling of the Superior Court is 
well supported, in tendency a t  least, if not directly, by the decisions on 
the subject. 

I t  is observed that  no effort was made by the father during his life- 
time to collect said note; and it is not alleged that  its collection is needed 
to pay the debts of the estate. 

Affirmed. 

SCHENCIO J., took no par t  i n  the consideration or decillion of this case. 

KITTIE P. HILL, INDIVIDUALLY AXD AS ADMINISTRATRIX OF :3AVID H. HILL, 
DECEASED, v. THE CONNECTICUT GENERAL LIFE IKSURANCE COM- 
PANY OF HARTFORD, CONNECTICUT. 

(Filed 10 October, 1934.) 

Insurrmce R c-Evidence held insufficient to show totrrl disability and 
action on disability clause was properly nonsuited. 

In this action on a disability clause in a policy of life insurance which 
provided for benefits to insured if he should become permanently and 
totally disabled to pursue any occupation for wages or profit, all the 
evidence tended to show that insured, although his hmlth was greatly 
impaired by a progressive disease subsequently causing his death, con- 
tinued to work regularly and continuously while the policy was in force 
and after its termination, and was paid wages by his employer regularly 
during this period : Held, the evidence failed to show total disability of 
insured while the policy was in force, and insurer's mo.:ion as of nonsuit 
was properly allowed. 
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APPEAL by plaintiff from Parker, J. ,  at February Term, 1032, of 
JOIINSTOX. Affirmed. 

This is an  action to  recover on a policy of insurance issued by the 
defendant on 29 October, 1930, by which the defendant agreed to pay to 
plaintiff's intestate as tlie insured in said policy the sum of one thouwnd 
dollars, proIided the insured should become permanently and totally 
disabled, while the policy was in force, and before the iiisurctl had 
attained the agc of 60 pears, to pursue any occupation for nages or 
profit. 

The policy was in full force and effect frorn the date of its issue until 
30 April, 1932, when, according to its terms, it terniinated. The insurctl 
died on 26 September, 1932, a t  tlie age of 39 years. 

I t  is  alleged in the complaint that  prior to the termination of the 
policy, and before tlie insured had attained the age of 60 ycars, he 
became permanrntly and totally diiabled to pursue any occupation for 
nages or profit, and that for that reason, under the ternis of the policy, 
the defendant became indehte(1 to tlie insured in the sum of one thousarid 
dollars. This allegation is  denied in the ansner. 

All the evidence a t  the tr ial  s l i o ~ e d  that  from the date of the policy 
until i t  terminated, according to its terms, the insured was regularly 
and continuously employed by the Sanders Motor Compaiiy as an  auto- 
mobile salesman; that  during said time tlie insured was regularly and 
continuously a t  work for his employer, receiving pay for his norli i n  
accordance with the ternis of liis tmployment; arid that after lie l ~ f t  the 
employment of the Sanders Xotor Company until the day of his death 
he was regularly and continuously cmployetl. H e  performed the duties 
of his employment and r ece i~ed  11 ages for his  work. 

There n a s  evidence tending to show that  for several rnontlis prior to 
the termination of the policy, and nhile the same v a s  in force, the 
health of the insured was greatly iliipaired by a disease \; hicli n a s  pro- 
gressive in its nature, aiitl ultimately resulted in  his death, but that  
notwithstanding his impaired health the insured continued a t  work, and 
earned wages, which were paid by his employer. 

At  the close of all the evidence, the motion of the defendant for judg- 
ment as of nonsuit was allowed. 

F rom judgment dismissing the action, the plaintiff appealed to the 
Supreme Court. 

E. G. Hobbs and E. J .  Wellons for plaintiff. 
J .  41. Brouglzton for defendant. 

CONKOR, J. The judgment of nonsuit, dismissing this action, is 
affirmed on the authority of Boozer u. Assurance Society, 206 S. C., 848, 
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175 S. E., 175, and Thigpen v. Insurance Co., 204 X. C., 551, 168 
S. E., 845. 

These cases are easily distinguished from Carter v.  C. S., 49 Fed. 
(2d))  221. I n  the latter case there was evidence tending to show that  
while the policy was in force the insured accepted eriployment, and 
attempted to perform the duties of his employment, but was forced, 
because of his disability, to abandon his work. I n  the instant case, as 
well as  in the cited cases, all the evidence showed that the insured not 
only accepted employment, but performed the duties of his employment 
regularly and continuously while the policy was in force. 

The evidence in the instant case failed to sustain tht: allegations of 
the complaint, which were sufficient to constitute a cause of action. By 
the terms of the policy defendant was liable to plaintiff's intestate only 
if he became both totally and permanently disabled to pursue any 
occupation for wages or profit. The  evidence failed to show that  he 
became totally disabled, and for that  reason the action was properly 
dismissed by judgment of nonsuit. 

Affirmed. 

EIJLAS illAYZE v. TOWN OF FOREST CITY, EMPLOPI:R, AKD U. S. 
CASUALTY COMPANY, IN~CRAXCE CARRIER. 

(Filed 10 October, 1934.) 

1. Master and Servant F i- 
The finding of the Industrial Commission that claimant is an employee 

of defendant employer is conclusive on appeal when supported by evidence. 
2. Master and Servant F -Fact that  city's employee is paid from funds 

obtained from Reconstruction Finance Corporation does not affect 
contract of employment. 

A worker employed by a city under a contract stipula~ ing the wages to 
be received by the worker is an employee of the city within the meaning 
of the Compensation Act, and the fact that the city obtains the money 
to pay the wages from the Reconstruction Finance Corporation is imma- 
terial on the question of the relationship between the worker and the 
city. N. C. Code, 8081 ( i ) .  

STACY, C. J., dissents. 

~ ~ P P E A L  by plaintiff from Finley, J., at April Term, 1934, of RUTHER- 
FORD. Reversed. 

This proceeding was begun before the Nor th  Carolina Industrial 
Commission for compensation under the provisions of the North Caro- 
lina TVorkmen's Compensation Act. Ch. 120, Public Laws of N. C., 
1929; ch. 133 ( a ) ,  N. C. Code of 1931. 



N. C.] FALL TERM, 1934. 169 

011 thc facts found by the hcnring cornmissioner, and a p l ~ r o ~ e d  011 

defentla~its' a p p a l  by the full Con~missio~l,  an award of compensation 
to br  paid to plaintiff by the tlcfeudants n a ,  made. On  defendants' 
appeal to the judge of the Superior Court, this award was r e x e r s d  

From the judgment rerersing t11e av  art1 of the I i~tlustr ial  Commission, 
and disniissing the proccedirig, the plaintiff' appealed to the Supreme 
Court. 

T o m  J .  X o s s  and It'. R. X a f l t e r y  fur plainf i f f .  
R a l p h  1'. K i d d  f o r  defendants .  

C ' o ~ n o s ,  J. The  defcailants esccpted to the Eluding by the Industrial 
Cornliiisqiou that  plaintiff n a s  an employee of the town of Forcst City 
at the time lie suffcretl an injury by accitlcnt, ~vliicli arose out of and in 
the course of his e rnp lopen t ,  and contcntled that all the evidence 
shoned that plaintiff was a relicf n orkrr, and not an en~ployec, of tlic 
town of Forest City at the time he v a s  i ~ l j u r ~ d .  This exception n a s  
sustairicd bp the judge of the S u p r i o r  ('ourt. 111 this thcre n a s  error. 
Tlwre Tras eridencc a t  least i n  support of tlie f i~ i~ l ing  by the Industrial 
Commission, and for that reason the finding is conclusi\e. Htysoir; c. 
Lunlbw C'o., 201 N. C., 663, 169 S. E., 276. 

I n  Ja tXson  c. Relief d d r r ~ t t l ~ d r a t i o n ,  206 N. C., 274, 173 S. I?., 380, 
arid in Bell 6. Raleigh, 206 S. C., 27.5, 173 S. E., 581, all tlic r,ridence 
shoned that  a t  the time plaintiff in each casc n as injured lie v a s  nork- 
ing ulitler an  assigiiment by the T e l f a r e  Ikpar tment  of \Take County 
and liot under a contract with the dcfentlants, or with eithcr of tlicni. 
I n  tlic instant case the plaintifT n a s  employed by thc S ~ ~ ~ e r i n t e n t l e l ~ t  of 
Tl'atcr and Lights of tlle tonil of Furest City, at ~ ragcs  npreetl upon by 
plaintiff and said superintendent. The fact that plaintifl's r ages  were 
paid out of funds procured by the town from the Reconstruction Finance 
C'orporatior~ m s  immaterial on the qucation invo l~ ing  the relatiorisliip 
betveen the plaintiff and tlie tonn of Forest City. Sucli relationsliip 
wns established by contract hetncen the 1)laintifF and the defendant town 
of Forest City, arid for that reason mas a relat io~~sli ip of employee arid 
employer. 

There v a s  error in tlic judgment r e ~ e r s i n g  the an ard of the Inclustrial 
Commission, and dismissing tlie proceeding. The judgment is 

Re\ ersed. 

STACY, C. J., dissents. 
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EMILY C. BOURNE AXD FRANCIS C. BOURNE, ADMINIS'PRAT~RS OF THE 
ESTATE OF LOUIS M. BOURNE, DECEASED, v. BOARD CIF FINANCIAL 
COKTROL FOR BUNCOMBE COUNTY, A N D  THE COUNTY O F  BUN- 
COMBE. 

(Filed 10 October, 1934.) 

1. Municipal Corporations J a-noard of Financial Control of Buncombe 
County may sue and be sued in its own name. 

The Board of Financial Control of Buncombe County, created by chapter 
253, Public Laws of 1931, is given power to sue and be sued in its own 
name, and a n  action may be maintained against it  by a person liable to the 
county on a chose in action held by the Board of Financial Control to 
compel the board to allow an offset against the chose in action. C. S., 
1291. 

2. Set-ofPs and Counterclaims -4 a-Scope of counterclaims in general. 
Our statute relative to counterclaims, C. S., 521, goes beyond the 

common-law pleading and practice, and under its provisi'ms a defendant 
in :in action on contract may file a counterclaim arisin: on a contract 
unrelated to the cause of action sued on when the required mutuality 
exists, so that two independent disputes between the parties may be settled 
in one action. 

3. Set-offs and Counterclaims A +Held: Set-off was properly allowed 
under facts of this case. 

Plaintiffs' intestate executed a note to a bank with collateral security. 
The bank pledged the note with its security to the county to secure county 
deposits. Upon the bank's insolvency and its inability to pay the county 
deposit, the county, through i ts  Board of Financial Control, took the 
security pledged by the bank, including the intestate's note, and sold 
intr.state's note a t  public auction, and purchased the note at  the sale. 
Some time after the sale plaintiffs tendered past-due bonds of the county 
owned by intestate's estate in payment of the note, and the Board of 
Financial Control refused to accept the bonds in payment. I t  appeared 
that  the county had an outstanding bonded indebtedness amounting to a 
large per cent of the t a s  valuation of property within the county, and 
that the county was in default in a large sum on principal and interest on 
its bonds. Held, judgment in  plaintiffs' favor that  the Board of Financial 
Control should accept the county bonds tendered by plaintiffs a t  their face 
valuc in payment of the note, which bonds belonged to the estate and were 
tendered in payment prior to the institution of the action, is without 
error. The distinction between taxes owed the county, which may not be 
offset by tender of past-due bonds of the county, and a debt due the county 
on a note or contract is pointed out  by CLARKSON, J. 

APPEXL by defendants f r o m  Finley, J., 18 August, 1934. F r o m  BUN- 
COMBE. Affirmed. 

T h i s  is  a contyoversy without  action, C. S., 626 to 628, ~nclusivc. T h e  
fac t s  agreed upon  a r e  as  follows: "(1) T h a t  t h e  plaintiffs a r e  the duly 
q a l i f i c d  and  act ing administrators  of the  estate of Louis &I. Bourne, 
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deceased, late of Buncombe County, N. C. ( 2 )  That  the d ~ f e n d a n t  
county of Buncombe is a subdivision of the State of North Carolina. 
( 3 )  That  the defendant Board of Financial Control for Buncombe 
County is a corporation, duly orgaliized and existing under and by virtue 
of chapter 2.33 of the Public-Local Laws of the State of North Caro- 
lina for the year 1931, as amendrd by chapter 189, Public-Local Laws 
of 1933, and is vestrd with all tlie powers and required to perform all 
thc duties prescribed by said statutes nliich are specially pleaded and 
asked to be considered in all respects as if the said acts were hertin 
incorporated and set out in this paragraph. (4) That  on or about 
31 October, 1930, the said Louis 31. Uourne, deceased, executed and 
de l i~c rcd  to the Central Bank and Trust  Company of Ashcrille, S. C., 
in renewal of a note theretofore given to said Central Bank and Trust  
Company for money borrowed, his promissory note in ~ o r d s  arid figures 
as follows, to wit : 

"$18,000.00. Asheville, N. C., October 31, 1930. Ninety days after 
date, I promise to pay to the Central Bank arid Trust Company, or its 
order, a t  the office of the said Company, a t  Alsheville, N. C., the sum of 
Eighteen Thousand and No/100 Dollarq, n i t h  interest tllercon after 
maturi ty a t  the rat? of six per cent ( 6 7 ; )  pcr annum, for value re- 
c e i ~ e d .  I lierewith deposit with the said Company the following securi- 
ties and properties, describe 1 on back of the note, and agree that  the 
abore-llamed properties and securities, and any other added to or sub- 
stituted therefor, shall be held as  collateral security for the abovc obliga- 
tioii, and for any other obligation or liability of the undersigried to the 
Company now misting or which may hereafter be contracted, and due 
or to become due. 

" I r l  case the securities a t  any time pledged for any of the above lia- 
bilities should for any reason become unsatisfactory to the said Com- 
pany, the undersigned agrees to deposit with the said Trust  Company 
additional securities to the satisfaction of the said Company, and in case 
of failure to do so, forthwith this note shall become due and payable 
r i t hou t  demand for payment therefor. 

"The said Company is hereby authorized: ( a )  Upon the failure to 
give additional security as above agreed upon, or (b)  Upon failure to 
pay tlie abore obligations or liability when due, to sell without notice 
to  the undersigned the above-named securities and properties a t  public 
sale for cash, a t  the front door of the ofice of said Trust  Company, aftcr  
advertising same for fire days in three public places in Buncombe 
County, and with the proceeds of said sale, pay:  (c)  A11 expenses and 
costs of sale, (d )  311 or any of the obligations herein secured, (e)  The 
surplus to the undersigned, who agrees to be and remain liable to the 
holder hereof for any deficiency. 
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"I agree that  the holder thereof may purchase the whole or any par t  
of the said securities or properties a t  any sale thereof discharged from 
any right or equity of redemption; and that upon any a s s i q n e n t  of this 
note, said Trust Company may deliver said swurities and properties, or 
any past thereof, to the assignee, who shall thereupon bec,ome rested in 
respect thereto with all the powers and rights herein g i ~ e n  to  the said 
Company; and said Company shall be thereafter released and discharged 
from any further liability in connection therewith, KO.  3'-242155. 
Due 1/29/31. Louis hi. Bourne (Seal) .  Address : Wachovia Bldg. 
Tel. S o .  (Seal)  .) 

"(5) That  a t  the time of the execution and delivery of said promis- 
sory note, the said Louis &.I. Bourne, deceased, deliyered to said Central 
Bank and Trust  Company, as collateral security for the p,iyment of said 
promissory note, a note payable to Louis 31. Bourne, executed by Grove 
P a r k  I n n  e t  al., in the principal sum of $25,000. 

" (6 )  That  there are the following endorsc.ments on the back of tlle 
note executed by Louis 11. Bourne, and delivered to the Central 
Bank aud Trust  Company, to  it: 'Central I3ank and Trust  Co., Ashe- 
ville, 3.  C., J. E. Reister, Assistant Cashier. 2/17/33. Paid  on col- 
lateral note $500.00.' 

"(7) That  the Central Bank and Trust  Company of ,hheville, K. C., 
was a banking corporation of said State, and on or about 19 November, 
1930, closed its doors on account of insolvenc.y, and sinccb said date has 
been in  process of liquidation under the laws of the State of North 
Carolina, and is now in the hands of Gurney P. Hood, Commissioner of 
Banks of said State, and his representatives. 
"(8) Tliat after the esecution and delivery of the note of Louis Ill. 

Bourne, deceased, to tlle Central Bank and Trust Company, and on the 
same dny said note was executed, said promissory note, together with the 
collateral attached thereto, was transferred and delivered to the county 
of Bun(-ombe and its authorized representatives and plediqxl as security 
for ccriain funds of said county deposited with said Central Bank and 
Trust  Company. 

"(9) Tliat tlle Board of Financial Control for Buncombe County was 
duly organized, as provided in chapter 253, Public-Locd Lams, 1931, 
and is ellgaged in the performance of the duties presrribed by said 
statute. 

"(10) That  upon the organization of said Board of Financial 
Control for Buncombe County, acting pursuant to and under the au- 
thority of said statute, it  duly appointed one W. E. Shufcrd, liquidating 
agent, m d  thereupon the said Board of Financial Contro received from 
the couiity of Buncombe and city of Asheville all the swurities, prop- 
erties, choses in action, rights, claims and denlands of every kind held by 
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said county and city as security for deposits of public funds in various 
closed banks, including the note of the said Louis hf. Bourne, fully 
described in  paragraph 4 hereof, together with the collateral note at- 
tached to the same as security, described in paragraph 5 hereof. 

"(11) That  W. E. Shuford acted in the capacity of liquidating agent 
for said Board of Financial Control from the date of his appointment 
unti l  on or about day of , 193 , when W. H. Hipps  ~ v a s  
duly elected and appointed liquidating agent in the place and stead of 
the said W. E. Shuford, since which time the said W. 1%. Hipps  has bccn 
the duly elected, qualified and acting liquidating agent of said Board of 
Financial Control. 

' '(12) That  owing to the insolvency of said Central Bank and Trust  
Company, of dsheville, R. C., neither the said banking institution nor 
the liquidating agent in charge thereof was able to redeem the note of 
Louis hl. Bourne, pledged to said county to secure deposits, as aforesaid, 
nor to repay to the county of Buncombe or the Board of Financial Con- 
trol the deposit of public funds for which said note was g i ~ e r i  to 
secure, which amount was approximately four lriilliori dollars. and on 
or about 30 October, 1933, W. E. Sliuford, liquidating agent for the 
Board of Financial Control, acting under tlie authority frorn said board, 
and after due notice given as prorided by law, sold at public sale, as 
prorided in a collateral agreerr~ent a i d  as  provided by Ian,  the said uote 
of tlie said Louis 31. Bourne hereinbefore described, arid a t  said sale the 
said note n a s  knocked off to TV. E. Shuford, liquidating ageut for the 
Board of Financial Control, upon his bid of $18,000, arid a credit of said 
amount was duly entered upon the obligations of the Central Rank and 
Trust Company to the county of Buncombe and the Board of Fir~alicial 
Control, against the amount due for deposit of public funds of 1Suncombe 
County in said Central Bank and Trust Company, for which said note 
was held as securitv, and tlie said Board of Finallcia1 Control iron owns " ,  

and holds said note, as purchaser at said sale, the paymcnt of wliich 1s 
secured by the collateral mentioned i n  paragraph 5 hereof. 

"(13) That  there is now due and ouing on said note the principal 
sum of $17,500, with interest thereon from 29 January ,  1931. 

"(14) That  on or about 9 April, 1934, the estate of the said Louis 11. 
Bourne, deceased, being the owner and holder of certain past-due \)ends 

with coupons attached, issued by said county of Buncornbe, nhicli said 
bonds were acquired by Louis hf. Bourne, deceased, some time after the 
execution and delivery of the aforesaid note, and after said bonds became 
due and payable, all of which were and are ra l id  and legal obligations of 
said county tendered and offered to said county of Bur~combe, and the 
Board of Financial Control, said past-due bonds with coupons attached 
and cost in an amount equal to the principal and interest due on said 
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note of Louis M. Bourne, deceased, to wit, $20,915.09, in full settlement 
and discharge of said note and interest. 

'((15) That  said county of Buncombe and said Board of Financial 
Control for Buncombe County declined and refused to accept said bonds, 
coupons and cash in settlement and discharge of said noie. 

"(16) That  the plaintiffs have a t  all times since the tender aforesaid 
been able, ready and willing t o  make good said tender, and herewith 
tender said bonds, coupons and cash to defendants, and plaintiffs will 
a t  all times hold themselves in  readiness to deliver the same to the 
defendants upon the delivery to  them of said note of Louis M. Bourne 
and the collateral thereto attached. 

"(17) That  the value of all real and personal property within the 
county of Buncombe, as valued for purposes of taxation for the current 
year, amounts to $79,889,458. Tha t  the  county of Buncombe is in- 
debted as follows : 

Outstanding Bonds, General $14,73 5,000.00 
Outstanding Bonds, Special W. & S. 3,882,400.00 
Outstanding Bonds, School 2,lh6,000.00 
Outstanding Notes, General 2,8' 5,000.00 
Outstanding Notes, School 8: 0,706.91 
Outstanding Int . ,  General 1,436,291.17 
Outstanding Int . ,  W. & S. 428,085.00 

-- 
$26,373,483.08 

"That said county is in default in the payment of said indebtedness, 
as follows : 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Bonds, General $1,147,000.00 
. . . . . . . . . . . . . . . . . . . . . . . . . . . .  Bonds, Special W. & S. 1131,100.00 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Bonds, School 1!)9,000.00 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Notes, School 2~30,000.00 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Int.,  General 1,4836,291.17 

Int.,  Special W. & S. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  428,085.00 

$3,531,476.17 

"Tliat on 9 April, 1034, the county of Buncombe did not h s x ,  nor 
has it a t  any time since said date had sufficient funds on hand, other 
assets available for the payment of debts and such assets as might be 
converted for the purpose with which to pay its outstmding indebted- 
ness, nor even its debts past due and then owing, nor has said county 
now sufficient funds aud assets with which to meet its financial obliga- 
tions as they become due and payable. 
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"(18) I t  is further stipulated and agreed that  if, upon the foregoing 
facts, the court shall be of opinion that  the plaintiffs are eptitled to 
offset against the indebtedness evidenced by the said promissory note of 
Louis M. Bourne, deceased, past-due bonds of the county of Buncombe, 
with interest coupons thereto attached, judgment shall be entered to  that  
effect i n  favor of the plaintiffs. Otherwise, judgment shall be entered 
that  they are not so entitled to offset said indebtedness with such bonds 
and interest coupons. This  17  ,lugust, 1934. Emily C. Bourne, Fran-  
cis C. Bourne, administrators Louis hf. Bourne, deceased. County of 
Buncombe, B y :  H. C. Reagan, Chairman Board of Commissioners. 
Board of Financial Control for Buncombe County. B y :  Trnch C. 
Coxe, Jr . ,  Chairman." 

The judgment of the court below is as follows: "The abore entitled 
cause coming on to be heard before his Honor, T. 13. Finley, judge of 
the Superior Court, holding, according to law, a Superior Court in and 
for Buncombe County, xorth Carolina, upon an agreed statelnrnt of 
facts, and being heard, the court finds the following facts: (1)  That  on 
or about 31 October, 1930, Louis M. Bourne, a resident of Buncolnbe 
County, N. C., executed and delivered to the Central Bank and Trust 
Company his promissory note, whereby he promised to pay said bank 
the sum of $18,000, with interest thereon after maturity. niilety days 
after date. 

" (2 )  That  as collateral security for the payment of said note, the 
said Louis hl. Bourne delivered to said Central Bank and Trust Corn- 
pany a promissory note, payable to Louis M. Bourne, arid esecutcd hy 
G r o w  P a r k  I l m  e t  al., i n  the principal sum of $25,C00. 

" ( 3 )  That  on or about 1 7  February, 1933, there was paid on the note 
executed b- Louis hl. Bourne aforesaid the sum of $500.00 on account 
of principal. 

"(4) That  immediately upon the execution and delivery of said note, 
as  aforesaid, the Central Bank and Trust  Company transferred and 
delivered the same, together with the collateral attached thereto, to the 
county of Buncombe, and pledged the same as security for certain funds 
of said county on deposit with said Central Bank and Trust  Compnrix. 

' '(5) That  under and by virtue of the provisions of chapter 253 of the 
Public-Local Laws of 1931, the county of Buncombe has transferred aud 
delivered said note of Louis X. Bourne, with collateral attached thert>to, 
to the Board of Financial Control for Bunconlbe County, for the pur- 
poses as provided in  said statute. 

" (6 )  Tha t  owing to the insolwncy of the Central Bank and Trust  
Company, neither said banking institution nor the liquidating agent in 
charge thereof were able to  redeem the note of Louis hl. Bourne, nor 
repay to the county of Buncombe the deposit of public funds for which 
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said note was given as security, and on or about 30 October, 1933, the 
Board of Financial Control for Buncombe County purchased the note 
of Louis M. Bourne aforesaid a t  a public sale thereof, conducted in 
accordance with the terms by which said note was pledge11 to the county 
of Buncombe, and the said Board of Financial Control now holds said 
note, with the collateral thereto attached. 

" (7)  Tha t  on or about 9 April, 1934, there was due on said note, 
principal and interest, the sum of $20,915.09, and on said date the 
estate of the said Louis &I. Bourne, deceased, was the owner of past-due 
bonds of the county of Buncombe in  the principal sum of $20,000, with 
$895.00 accrued interest, represented by coupons attached to said bonds, 
and the plaintiffs tendered to  the county of Buncombe and the Board 
of Financial Control said bonds, together with the s u n  of $20.09 in 
currency, in payment of the note of Louis M. Bourne aforesaid, with 
interest thereon. 

"(8) That  said county of Buncombe and Board of Financial Control 
for Buncombe County declined to accept said bonds, coupms and cash in 
settlement and discharge of said note. 

"(9) Tha t  the plaintiffs have been, a t  all times since said tender, 
and now are ready, willing, and able to make good the same by the deliv- 
ery of said bonds, coupons, and cash. 

"(10) That  the valuation of all property within the county of Bun- 
combe for purposes of taxation is $79,889,458; that  the outstanding 
indebtdness of the said county of Buncombe is $26,273,483.08, of which 
said county of Buncombe is i n  default in the payment of the sum of 
$3,591,476.17, and said county of Buncombe does not hare  sufficient 
funds and assets with which to meet its fina~lcial obligations, as they 
become due and payable. 

"From the foregoing facts, the court is of the opinion that the plain- 
tiffs are entitled to use the past-due bonds of the county of Buncombe, 
with accrued interest coupons thereto attached, in settlement of the note 
of Louis &I. Bourne, deceased, to the extent of the fac? ralue of said 
bonds and coupons. 

" I t  is therefore ordered and adjudged that  upon the presentation of 
said past-due bonds of the county of Buncombe, with s ccrued interest 
coupons thereto attached, and cash in the sum of $20.09, to the county 
of Buncombe, or the Board of Financial Control for Buncombe County, 
that said county or board accept the same and deliver u p  to the plaintiffs 
the said note of Louis $1. Bourne, deceased, with the collateral thereto 
attached. This 18  August, 1934. T .  B. Finley, Judge Superior Court." 

The only exception and assignment of error made by defendants was 
to the judgment as signed. 
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Bourne,  Parker, Bernard ci? DuBose for p la in t i f s .  
Zeb F .  Curt is  for defendant. 

C L A R K S ~ X ,  J. The question presented: Can the plaintiffs use past- 
due bonds of the countv of Buncombe. owned a t  the cornme~icerilel~t of 
the action, belonging to the estate of decedent, as a counterclairil against 
a promissory note executed by plaintiffs' intestate and belonging to said 
county, or Board of Financial C'olitrol for Burlconibe Coulity? TTe 
think so, under tlie facts and circumstances of this case. 

The defendant Board of Finallcia1 Colitrol for Buncombe County is 
created a corporation and, among other powers, is giren tlle power "to 
sue and be sued" (see. 1, ch. 233, Public-Local Laws 1931), and. "to 
institute and maintain actions and proceedings of every kind and nature 
permitted by lan to be brought and maintailled in any court of compe- 
tent jurisdiction brought for the purpose of aiding in the liquidation of 
any of such property, securities, choses in action, claims arid demands, 
alid in any and all such actions to resort to any supplemental proceed- 
ings permitted by law." (Sec. 36, cli. 233, Public-Local Laws 1931.) A 
county is authorized: ( I )  T o  sue and be surd in  the name of the county. 
C. S., 1291.  For  the purpose of liquidating the securities hrltl by tlie 
county of Buncombe, which the coullty acquired by reason of the in- 
solvrncy of the Central Bank and 'Trust Company, tlle Board of Finan- 
cial Control for Bul~conlbe County is nothing more nor less than a 
liquidating agel~t  dedignated by law for that purpose. These securities, 
property, choses iri action, rights, claims and denlalids delivered by the 
coulity of Uuwo~i lbe  to tlle Board of Financial Control for Buncombe 
County, rcnlam the property of the couuty of bun comb^, ulitier the 
express prorisions of chapter 2 5 3 ,  Public-Local Laws 1931: "A11 
monq-s collected by the Board of Financial Control in tlie liquidation 
of securities under the provisions of this act, sliall . . . on the 
business day folloning the day on nhich such money is collected be 
deposited in a depositary designated by the Board of Financial C'o~itrol. 
A11 amounts so tle~ositerl sliall be secured ill the manner now or here- 
after required by law for securing deposits of public funds in such 
depositaries. The funds secured on the liquidation of property, securi- 
ties, clioses ill action, clainis and demands received from the county of 
Buncombe and the funcls rweired on liquitlatioii of such property, 
securities, choses in action, claims and cleniarids received from the city 
of Asheville, shall be deposited in separate accounts and thereafter. kept 
separately." Section 39, chapter 233, Public-Local L a m  1931. After 
the payment of expenses of liquidation, such funds are to be used for 
the benefit of the county of Buncombe or the city of Asheville, as set 
forth in  section 40, chapter 253, public-Local Laws 1931. 
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N. C. Code, 1931 (Michie), see. 519, is as follows: "The answer of 
the defendant must contain-(1) A general or specific denial of each 
material allegation of the complaint controverted by the (defendant, or of 
any knowledge or information thereof sufficient to form a belief. ( 2 )  
A statement of any new matter constituting a defense or counterclaim, 
in ordinary and concise language, without repetition." 

Section 521 is  as follows: "Counterclaim-The counterclaim men- 
tioned in  this article must be one existing in favor of EL defendant and 
against a plaintiff between whom a several judgment might be had in 
the action, and arising out of one of the following czuses of action: 
(1)  A cause of action arising out of the contract or transaction set 
forth in the complaint as the foundation of the plaintiff's claim, or con- 
nected with the subject of the action. ( 2 )  I n  an  action arising on 
contract, any other cause of action arising also on con t rx t ,  and existing 
a t  the commencement of the action." 

The  above statute goes beyond the common-law system of pleading 
and practice and gives the power to settle two independent disputes 
betwecm the same parties in the action. 

Mcl ntosh, in Pu'orth Carolina Practice and Procedure i11 Civil Cases, 
part  of sec. 463, pp. 491 and 492, says: "The statute authorizes the 
defendant to plead by way of denial, or new matter constituting a de- 
fense in confession and avoidance, or new matter constituting a couuter- 
claim. The counterclaim is a creature of the Code; i t  did not exist a t  
common law, except i n  the limited sense of set-off or recoupment, and i t  
was rwognized in  equity in  the cross-bill, by which the defendant might 
demand affirmative equitable relief. The  Court says: 'Our statute on 
countcwlaim is very broad in its scope and terms, is designed to enable 
parties litigant to settle well-nigh any and every phase of a given con- 
troversy in one and the same action, and should be liberally construed 
by thc Court i n  furtherance of this most desirable anc beneficial pur- 
pose.' I t  is said to be 'broader in meaning than set-off, recoupment, or 
cross-action, and includes them all, and secures to def'endant the full 
relief which a separate action a t  law, or a bill i n  chanl:ery, or a cross- 
bill would have secured to him on the same state of facts.' I t  includes 
set-off and recoupment, but is different from them, and i t  is broader 
than the cross-bill, since i t  in$udes both legal and equitable claims. I t  
is a cross-action by the defendant against the plaintiff; sufficient facts 
should be stated to constitute a cause of action, and they should be 
stated with the same degree of clearness and certainty as in a complaint, 
and show the relief to which the defendant considers himself entitled." 

P a r t  of section 466, a t  p. 496: "If the plaintiff sues the defendant 
upon a contract, the defendant may set up  as a counterclaim any other 
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cause of action arising out of contract, and existing a t  the commencc- 
ment of the action. This does not arise out of the contract or trans- 
action set forth in the complaint, but is  an independent cause of action 
which tlie defendant might assert against the plaintiff." 

The  ralue of all real and personal property within the county of 
Buncombe as valued for  purposes of taxation for the current year 
amounts to $79,889,458. The  county of Buncombe is  indebted to the 
amount of $26,273,483.08. I t  is  in default to the amount of $3,591,476.17. 
Plaintiffs7 intestate owed the county (which i t  acquired from the Central 
Bank and Trust  Company) a note of $17,500, with interest from 
29 January,  1931, totalling, on 9 Spr i l ,  1934, $20,915.09. The county 
of Buncombe, at the commencement of this action, owed the estate of 
plaintiffs' intestate past-due bonds, with the coupons attached, legal 
obligations of the county, $20,899. 

The court rendcred judgment as follows: "It is therefore ordered and 
adjudged that upon the presentation of said past-due bonds of the 
county of Buncombe, with accrued interest coupons thereto attached, and 
cash in the sum of $20.09, to the county of Buncombe o r  the Board of 
Financial Control for Buncombe County, that  said county or board 
accept the same and deliver u p  to the plaintiffs the said note of Louis N. 
Bournc, deceased, with the collateral thereto attached." 

We can see no error in this judgment. The  question of what the 
bonds of the county of Buncornbe \\ere selling on the market is not mate- 
rial to this controversy. The  plaintiffs' intestate owed the county and 
thc county owed the estate of plaintiffs' intestate. We think that  
"honors are easy7' and justice prevails. 

This principle here declared does not apply to taxes. A tax is  levied 
by the sovcrcign in  support of the Government. I t  i s  not founded on 
co11trac.t or a debt in the ordinary sense, therefore the tax levied by a 
municipal corporation cannot be allowed as a set-off or counterclaim. 
Gaflzng r .  Commissioners of C'arferrt,  92 S. C., 536; P i s e a f a w a y  v. Firs t  
_Yafional B a n k ,  90 ,I. L. R., 423. 

Fo r  discussion of different aspects of matters of this kind growing 
out of i n so l~en t  hanks, see I n  re B a n k ,  204 N .  C., 472; In  re  B a n k ,  205 
N. C,, 333;  Lumber ton  L .  I Iood,  C'onzmissioner, 204 N.  C., 171; Edger ton  
v. t f o o d ,  C1omrn;ssioner of Batzks, 205 N .  C., 816. 

Fo r  tlie reasons given, the judgment in the court below is 
Affirmed. 
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TOWN O F  SALUDA v. COUNTY O F  POLK. 

(Filed 10 October, 1934.) 

1. iliunicipal Corporations G i-Lien for public improvem.ents is inferior 
to lien for taxes for general revenue. 

The lien against property for street improvements is; a lien in rem 
against the land itself, but it  is not strictly a tax lien a i ~ d  is based upon 
the theory of special benefit to the property itself, and therefore does not 
come within the provisions of Art. V I I ,  sec. 9, requiring :ill taxes on real 
and personal property to be levied by uniform rule and acl valorem, and a 
lien for street assessments, while superior to the liens of mortgages or 
deeds of trust, C. S., 2713, is subject to the lien of the city and county for 
tases for general revenue, and nhere the property is sold under the tax 
sale certificates of the city arid county, the tases due the city and county 
should first be paid before applying the proceeds of sale to tlie payment of 
street assessments leried against the property. 

2. Taxation D +Tax liens due a city are on a parity and are equal with 
tax liens due the county. 

Counties and cities and towns a re  governmental agencies of the State, 
created by the Legislature for administrative purposes, m d  the Legisla- 
ture retains control and supervision over both classes of municipal corpo- 
rations, limited only by the organic law, -4rt. V I I I ,  sec. 4 ,  and construing 
ch. 389, Public Laws of 1931, \vitli C. S., 7987, i t  is held, the liens for 
t a les  due a city and the liens for tases due the county against property 
situated in the city nitliin the county are on a parity and are  equal, and 
the proceeds of sale of the property in a t a s  foreclosure suit instituted by 
the city and county should be applied equally to the payment of city and 
county tns liens against the property, and the remaiader, if any, should 
then be applied to the payment of a lien for street assessments levied by 
the city against the property. 

APPEAL by both parties f r o m  Finley, J., a t  Februar,y-March Term,  
1934, of POLK. Affirmed a s  to  both parties. 

T h i s  i s  a controversy without  action, C. S., 626 to 628, inclusive. 
T h e  agreed statenlent of facts  is as  follows: " ( 1 )  T h a t  the  town of 
Sa luda  is a muiiicipal corporation organized and  existing under  and  by 
~ i r t u e  of the  l a w  of the S ta te  of Sort11 Carolina, and  h a s  been such a 
m u ~ i i c i p a l  corporation since t h e  year  1880. T h a t  the boundaries of said 
m u ~ i i c i p a l  corporation a r e  situated a n d  located within the terr i tor ial  
l imits  and boundaries of the  county of Po lk  and the  S ta te  of N o r t h  
Caro l ina ;  t h a t  the said town has  operated as a municipal  corporation, 
b e i ~ ~ g  goveriied by  a board of aldermen consisting of four members, duly 
and  rcgular ly elected by tlie citizens of the tow11 of Saluda,  and  a mayor, 
who is also elected by the citizens of said tonn ,  and  has  been so governed 
since tlie organization of t h e  said town and  the issuing of i ts  charter  in  
t h e  year  1880. 
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"(2) The  county of Polk is  a municipal corporation, organized and 
existing under and by virtue of the l a m  of the State of S o r t h  Carolina, 
and is one of the 100 courlties in said Sta te ;  that the said county of 
Polk has been such a corporation sirice its organization in the year 
1847. 

"(3) That  as such municipal corporation the town of Salucla, a t  
various times since its organization, has borrowed money and issued its 
bonds for various municipal improvements i n  said town, and the said 
town now has outstailding against it  an indebtedness on account of 
various bond issues, amounting in  principal to approximately $265,000, 
and interest in the sum of $277,000, which sums coiiqist of bonded 
indebteclriess and obligations of the tonn of Saluda;  that the said bonded 
indebtedness of the town of Saluda hereillafter referred to is payable 
in  annual iilstallrilents from the presmt time to the year 1966. 

"(4) That  Polk County, in pursuance of tlie laws, from time to time 
has duly and legally issued its bonds for county-nidc purposes in the 
principal amourit of $711,945, arid interest in the sum of ii;.i73.271; that 
tlie above iiidebtedness represents pri~lcipal  aud iutercst to be 1)aid in 
annual installments extending from the present to tlie year 1961. 

" (5 )  Tha t  both of the said municipali t i~s,  i n  order to operate ill 
accordance n i t h  the l a m  of tlie State of Korth Claroli~~a,  11:lr-e ai~iiu:rlly 
levied taxes for the purpose of operation and for lricetirig the 11rilicil)al 
m d  intercst of their bonded indebtedness. 

" ( G )  That there is a certain rcal property situated on Greenrille 
Street, in the tonn of Saluda a i d  in the county of Polk, on which taxes 
at the rate fixed in accordawe wit11 the pro1 isioils of lam nere l c ~  ied 
and assessed for the Sear 1929 in the name of J. S.  Smith, oil a valua- 
tion of $3,000 by both the tonn of Saluda and Polk Couilty, in the 
folloning amounts (iliclusixe of the pelialties pro~i t led  by law),  that is 
to say:  Tonil of Saluda, $81.00, and Polk County, $117.82, 

"(7) That  the said taxts on said property were delinquent and uiipaitl, 
and after tlie said tonn of Saludtt had becornc the ovrier of the tax 
certificate represeritiug the said tlelii~queiit taxes due said tonn and the 
saitl Polk County had become tht, oniler of the tax certificate repre- 
senting the said delinqueiit taxes due saitl county, a joi i~t  nctioli Tvas 
started by said to~vn and said county iri accordance n-it11 the provisions 
of seetioil 1 of chapter 389, Public L a n s  of 1931, for tlie foreclosure of 
said certificates; that in addition to the taxes for the year 1929, a. xhove 
set forth, the following unpaid a i d  delinquent taxes vcre  establislie(1 
as having been lawfully levied and assessed against the said 1 ) rop~r ty  
for the years subsequent to 1929, that  is to say:  Taxes due Polk County, 
1930, $72.00; 1931, $63.60; 1932, $55.50; 1933, $59.40. Taxm due 
town of Saluda, 1930, $76.20; 1031, $71.40; 1932, $65.40; 1033, $37.50. 
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"(8) That in said action there was further established the fact that 
the town of Saluda had lawfully levied against said property a street 
assessment in the sum of $547.13, and that the said assessment mas 
owing, unpaid, and delinquent. 

('(9) That the said action proceeded to judgment whereby the said 
tax certificates were ordered foreclosed, and M. R .  Rf(~Cown was ap- 
pointed the commissioner of the court to make the sale cf the property. 
At the said sale the town of Saluda became the last and highest bidder 
for the said property in the sum of $414.84. 

"(10) This controversy is for the purpose of determining how the 
said amount shall be distributed by the said commissioner. Polk 
County contends that the distribution should be made 2s follows: 1st. 
That the costs of the action as taxed should be paid. 2d. That the 
amount remaining should be applied to the payment of the taxes due 
Polk County for the years 1929 to 1933, inclusive; an3 3d. That the 
excess, if any, should then be applied to the payment o ?  the taxes and 
street assessments due the town of Saluda. 

"The town of Saluda contends that the distribution c~hould be made 
as follows: 1st. That the cost of the action as taxed fihould be paid. 
2d. That the amount remaining should be applied equally and ratably to 
the pa<yment of the taxes and street assessments due the town of Saluda 
and Polk County for the years 1929 to 1933, inclusive, as established 
in said action, and as herein agreed upon. I n  other words, Polk County 
contends that the lien of the county for the said taxes is superior and 
paramount to the lien of the town of Saluda, while the town of Saluda 
contends that the respective liens of the town and county are on a parity 
and of equal dignity." 

The judgment rendered in the court below is as follows: "This case 
coming on to be heard before the undersigned judge now holding the 
courts of the 18th Judicial District upon agreed case in controversy 
without action, as appears of record, after hearing the argument and 
reading the briefs of plaintiff and defendant on the question involved, 
to wit:  (1) Does the street assessment established by the town of Saluda 
constitute a lien on a parity and of equal dignity with t le tax liens due 
Polk County and the town of Saluda? (2 )  Are the tax liens due the 
tox-n of Saluda on a parity and equal with the tax liens due Polk 
County? 

"The court answers the first question 'KO,' and the second question 
'Yes'; and judgment is hereby rendered accordingly, so that the fund 
in hand may be divided in accordance with this judgmeni;. T. B. Finley, 
judge holding the courts of the 18th Judicial District." 

The plaintiff excepts to the judgment and assigns error in that the 
court erred in holding that the street assessment levied by the town of 
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Saluda did not constitute a lien on a pari ty and of equal dignity with 
the tax liens due Polk County and the town of Saluda. 

The defendant excepts to the judgment and assigns error in that  the 
court erred in holding the tax  liens due town of Saluda are on a parity 
and equal with the tax liens due Polk County. 

Cpon tlie above exceptions and assignments of error, both parties 
appealed to the Supreme Court. 

Quinn, Hamrich d2 Hamrick for plaintiff 
Vassenburg & McCown for defendant. 

CLARKSOX, J. The first question presented for our consideration : I s  
the judgnlent of the court below correct, which holds that  the street 
assessment l e ~ i e d  by plaintiff, the town of Saluda, does not constitute a 
lien on a pari ty and of equal dignity with the tax liens due Polk 
County and the town of Saluda?  We think so. 

I n  Gunter v. Sanford, 186 K. C., 452 (460), citing many authorities, 
is the following: ('-4s n e  have heretofore indicated, tlie statutc7s pre- 
scribing the method of improving the strcets of tlie t onn  and regulating 
assessirients against property are referred to the right of taxation, and 
the exercise of such right is not judicial, but entirely legislative. Tlie 
legislatlr c authority is ~ e s t e d  in the General Assembly (C'orlqt., A\rt. II, 
see. 1 ) )  aiiJ counties a i d  municip:~l corporations, as n a s  said in .Jones 
1.. C 'ov tm. ,  137 S. C., 579, are regarded merely as 'agencic s of thr, State 
for the conveliience of local administration 111 certain portions of thc 
State's territory, arid in the exercise of ordinary goverllniental functions 
they are subject to almost umliniited legislative control, except ~ the r l  
restricted hy constitutional pro~isioi1'-a principle nhich  has been con- 
sistently maintained in the decisiolis of the Court." 

Code of S o r t h  Carolina, 1931 (Xichie) ,  see. 2713, in part. i? as 
follows: "From the time of such confirmation, the asqessmcrlts cmbracetl 
in the assessment roll shall be a lien on the real property against ~ r l ~ i c h  
the same are assessed, superior to all other liens and encun~brances. 
After the roll is  confirmed, a copy of the same must be dclivered to the 
tax collector or other officer charged with the duty of collecting tases." 

I n  Kinsfon v. Ii. E., 183 S. C., 14  (23-24)) it  is said:  '(And further, 
in spctioil 2717, the law provides, if the 'lien is not paid vhen  due, it 
shall be subject to the penalties now provided as in  case of unpaitl taxes.' 
Thus iho~virig a clear purpose of the Legislature to make the lien effec- 
tive and superior to any and all other liens or encun~brances. I t  noultl 
be an idle thing to confer such a lien and then withdraw any and all 
means for its effective enforcement, and in our opinion the lien in 
question here, when properly established, amounts to a statutory mort- 
gage, har ing  preference, as stated, over any and all liens and encum- 
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brances existent or other, and to be enforced by decree of sale of the 
property and franchise, as in other cases provided, C. 13.) 3468-3463." 
I Iahn u. Fletcher, 189 N.  C., 789 (731) ; Farrow 11. Inszirance Co., 192 
N. C., 148; Coble v. Dick, 194 N. C., 132. 

I n  C'arawan T ,  Barne f f ,  197 N .  C., 511, it is held an assessment made 
upon adjoining land for a street improvement by a tov7n is a charge 
upon the land constituting a lien superior to all others, (I. S., 2713, and 
not enforceable against the personalty or other lands of the owner, and 
when the oxvner of land has been thus assessed, payable In installments, 
C. S., 2716, and he subsequently dies, it  is  not a debt of the deceased 
payable by his personal representative, but a charge against the land 
itself. The  provisions of C. S., 93, as to the order of payment of debts 
of the deceased has no application. Sfafesvil le  v. Jenkins, 199 N .  C., 
159. 

Article V, section 3, of the Constitution of S o r t h  Carolina, in part, is 
as follows : ' ' Law shall be passed taxing, by a uniform rule, all moneys, 
credits, investments in bonds, stocks, joint-stock compenies, or otlier- 
wise; and, also, all real and personal property, according to its true 
value in  money," etc. 

-\rticle 171, section 9 :  "A11 taxes levied by any  cou lty, city, town, 
or to~rnship  shall be uniform and ad ralorem upon all xope r ty  in the 
same, ~escept property exempted by this Constitution.'' 

This  section imperatirely requires that  all real and personal property 
in county, city, t ovn  or township be taxed by a uniform rule, accorlling 
to its t rue value in  money. Pocomoke Guano GO. v. Biddlc, 158 S. C., 
213. 

I n  ( 'a in  c .  Com~nissioners, 86 N. C., 8 (15 and 16 ) )  speaking to the 
subject : "These restraints are referable to taxation of objects ill nhich 
all h a w  a common interest, and when disregarded, render the lery 
inralid. IToung v.  llendcrson, 76 N .  C., 420, and cases cited. But  
there is a class of taxes, or as they are  often designated, local assessments, 
which are imposed only upon those owners of property who, in respect 
to such ownership, are to d e r i ~ e  a special benefit i n  the local improre- 
nlelits for vliich they are to be expended, and not v i th io  the restraints 
put upon general taxation." 

A l t  l'age 16 : " coilstitutional prorision that taxatio 1 shall be equal 
and uniforin throughout the State,' observes Alfr. Justi(-e Dillon, 'does 
not apply to local assessments upon private property t o  pay for local 
i n ~ l u o ~ e n ~ e n t s . '  2 Dill. Mun. Corp., p. 617. T o  like efFect, Burroughs 
Tax., 11. 39." 

Taxes for go~ernmenta l  purposes on real estate in accordance with our 
Constitution must be by a uniform rule and ad valorem. Although the  
Gcnerial Assembly has the power to give municipalities tke right to make 
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local iniprovemrnts, these assessments are in their very nature confined 
to  and benefit particular places, and could not be uniform to meet the 
requirements of the Constitution. Then, again, they are not for govern- 
mental purposes in  contemplation of the Constitution. I t  is n lien 
in rrm and resting upon tlie particular land in which levied. 

I n  Bosziorth c. Anderson (Idaho),  280 Pac., 227, 65 A. L. R., p. 1372, 
it is 21elrl: "Special assessments for public improrements are not taxes 
in the strict sense, since they are not assessed for governmental INrposeS, 
and are based on the theory of special benefit to the property against 
which they are levied." 

At page 1379: "In Xissouri Real Esfafe and Loan Co.  c. Burri 
(1919), 202 No.  A p p ,  242, 216 S. W., 570, the Court held, without 
reference to any statute, that  the general city tax lien was superior to a 
special improvement lien, though subsequent in point of tirne. I n  pass- 
ing on t h ~  point, the Court said:  'It must be conceded that a gmeral  
tax vhich has primarily for its objrct tlie support of the go\erriment, 
whereby the government may exist, and lives and property max be pro- 
tccted and the pursuit of happiness guaranteed, i s  of greater dignity and 
more importance than a tax bill issued for public improwments. I t  is 
t rue that  a general tax  is frequently levied for public impro~ements .  
But it is not feasible to 1e.i y special tax, of the nature here involreil, for 
n h a t  we understand to be meant by the expression "support of thi, gov- 
ernmcnt." We can subsist without the qpecial tax, but no c i~i l izcd  
governinent could he organized and maintained without the general tax. 
So n e  co~iclude that  the general tax, being first in vital importance, 
slioulil be alloneil first place in the means of payment.' " 

25 R. C. 1,. (Special or local assessments), pp. 82, 83 and 84, in part, 
iq as follows: "The word 'taxrs' in a broad sense includes special or local 
assessm~ilts on specific property benrfited by a local improremeiit for the 
11urpow of paying therefor. . . . There arc, howe~er ,  veil recog- 
nized distinctions b e t ~ ~ e e i i  special assessments and taxes levied for g m -  
cral  re\ enue purposes, arid the terms 'asqessmtnts' and 'tax' or 'taxation' 
as used in constitutions and statutes are not synonymous, but ha\ e been 
g i ~  en entirely distinct meanings by the courts. Special assessmei~ts are 
governed by principles that do not apply universally to taxation, and 
differ from general taxes in the t h ~ o r y  on which they are based, the time 
and nianner of their imposition, and the property on n hicli tlicy are 
levied." 

Tlic statute, supa ,  making the asseasmerit "a lien on the real property 
against which the same arc assessed superior to all other liens and 
elicumbranees" is subject to our constitutional provision that  "taxation 
shall be by uniform rule and ad x alorem." Thus limited, it is prior to 
mortgage.;, deeds of trust, etc., on the property, but subject to the gov- 
er~lmental  taxes. 
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The second question for our consideration: Are the tax liens due the 
town of Saluda on a pari ty and equal with the tax liens due Polk 
County? m e  think so. 

I n  i l fcCormac v. Commissioners, 90 N.  C., 441 (444-445)) citing 
numerous authorities, it  is said : "That it is  within the power and is the 
province of the Legislature to subdivide the territory of the State and 
invest the inhabitants of such subdivisions with conora t e  functions, 
more or less extensive and varied in their character, for the purposes of 
government, is too well settled to admit of any serious question. Indeed, 
i t  seems to be a fundamental feature of our system of j'ree government, 
that such a power is inherent i n  the legislative branch of the govern- 
ment, limited and regulated, as  i t  may be, only by the organic law. 
The Constitution of the State n-as formed in view of this and like 
fundamental principles. They permeate i ts  provision3, and all statu- 
tory  enactments should be interpreted in  the light of ihem, vhen  they 
apply. 

"It is i n  the exercise of such power that  the Legislature alone can 
create, directly or indirectly, counties, townships, schod districts, road 
districts, and the like subdivisions, and invest them, and agencies in  
them, with powers, corporate or otherwise in tllcir nature, to effectuate the 
purposes of the govcrnment, whether these be local or general, or both. 
Such organizations are intended to be instrumentalities and agencies 
en~ployetl to aid in the administration of the. governmen , and are always 
under tlie control of the power that  created them, unle'js the same shall 
be restricted by some constitutional limitation. Hence, the Legislature 
may, from time to time, ill its d iscre t io~~,  abolish then ,  or  cnlarge or 
diminish their boundaries, or illcrease, modify or abrogate their poners. 
. . . Such poxer in tlie Legislature is general and colnl~rehensive, 
and may be exercised in a great variety of ways to acc~mpl i sh  the ends 
of tho government." Board of Trustees  2 % .  W e b b ,  155 3'. C., 379. 

A county is  subject to control of State Legislature, unless restrailled 
by Constitution. 0'11-eal ?;. Jennet te ,  190 K. C., 96. A county is sub- 
ject to almost unlimited legislatire control i n  exercise of ordinary gov- 
ernmental functions, it being but an agency of the State. D a y  1.. C'onz- 
missioners, 191 N. C., 780; l i e a r n e  v. Btaniy County ,  1138 3. C., 45. 

Article V I I I ,  section 4, of the Constitution of North Carolina, is as 
follows: " I t  shall be the duty of the Legislature to provide for the 
orgariizatioll of cities, towns and incorporated village:;, and to restrict 
their power of taxation, assessment, borrowing money, contracting debts 
and loaning their credit, so as to prevent abuses in assessment and in 
contracting debts by such municipal corporations." 

N. C. Code of 1931 (Michie), sec. 7987, i n  part, is the following: 
"The lien of the State, county and municipal taxes levied for any and 
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all purposes in each year shall attach to all real estate of the taxpayer 
situated uitllin the county or other nlunicipality in nhich  the tax list 
is made and placed in the hands of the duly authorized officer for col- 
lection, which lien shall attach on the first day of June,  annually, and 
shall continue until such taxes, n i t h  any and all penalties and cost 
xhicll shall accrue thereon, shall be paid, and nllich lien shall be pre- 
ferred to any other lien upon the real estate of the taxpayer within the 
county, whether the same shall have attached prior or sub;equelit to the 
said first day of June," etc. 

Public Laws 1931, ch. 389, is  as follows: "When a certificate of sale 
is held by a county and also by a city or town for the same tract or 
parcel of real property, both of such governmental units may be joined 
as  l~ar t ics  l~laintiff ill tlie same foreclosure action, and in  such event the 
proceetls derived from a foreclosure sale of such real property, or bo 
much thereof as may be necessary to satisfy the claims, shall be appor- 
tioncd by tlie court to the partics according to their re spec ti^ e liens." 

I t  will be seen bv the Constitution of this State that  almost urilin~ited 
power is given the General Aisiembly in reference to tllc creatiou and 
abolisl~ing of counties, cities and towns of the State. The prol-isioii in 
Public L:in.s of 1931, ch. 359. joining the county and city or toxn in a 
foreclosure suit for the tax "shall be apportioned by the court to the 
~ ~ a r t l e q  acrord~ng to tlicir rcspect i~e  liens" must be construct1 1 7 1  par/ 
i 1 i a l ~ r 1 ( z  nit11 7937, supra. T h r  lienr attach a t  the same time, and we 
think the legislative intent is that the tax lien for the town of Saluda is 
on a ~ a r ~ t y  arid equal with the tax licn clue Polk County. 

I n  26 R. C. L., part src. 361 (Taxation),  p. 101, is the fo l loni i~g:  "As 
betveeu t n ~ e s  asscssed by a state and by counties, cities and tonns, 
thcle l i  110 preecde~lce granted to thr  taxes of the larger and more inipor- 
tanr SO\ crl~mental  subdivision, but the liens for all of such tax1 s arc 
equ.11. I t  1s grnerally held, hoxerer,  that a lien for general taxes takes 
precedence over a lien for a special assessment." 

The p r m c ~ p l e  irivolvd 111 this case largely depends on tlle Coi~stitu- 
tion and statute law of the particular state. The case of Ora?lyle C ' o u n i y  
2 .  J ~ n X i n s ,  200 N. C., 202, n a s  decided before the Act of 1931. ch. 3bH. 
nxs  pas'~11, although n e  tlliuk it disti~iguishable from the preseiit c n v -  
a150 thcx casti of Dratnagc ( '~ imr~~cssroners  u .  F a r m  A ~ s c _ i c ~ u t ~ o n ,  16: 
S. C . 697. 

The  county of Polk and town of Saluda are both children, as it \\ere, 
of the State. The  State, the mother, should treat both alike, though oiie 
is blgger than the other. 

From the C'onstltution and statute l ans  of this State, n e  think there 
is  no error in the judgment of the court below. 

,Iffirmed. 



I N  THE SUPREME COURT. 

S. K. YOUNG, T. R. YOUNG, AXD W. H. HIPPS, TRUSTEE, V. NEW YORK 
UNDERWRITERS INSURANCE COhIPAN'I. 

(Filed 10 October, 1934.) 

1. Insurance L d- 
An award of fire loss made in accordance with the terms of the policy 

providing for arbitration is presumed valid and must stand, in the absence 
of fraud, mistake, duress, or other impeaching circumstai~ces. 

2. Same-Definition of "an interested appraiser." 
"An interested appraiser," who is  not qualified to act under an arbi- 

tration clause in a policy of fire insurance, is one who is partial, unfair, 
arbitrary and dominated by bias and prejudice for or against the parties 
or the property in question, or both, or who has some pecuniary interest in 
the result of the performance of the duties of appraiser. 

3. Same--Evidcnce t h a t  insurer's appraiser had  previously acted a s  a p  
praiser fo r  insurance companies is  insufficient to show interest. 

Evidence that  an appraiser appointed by insurer under a n  arbitration 
agreement in a policy of fire insurance had previously acted a s  appraiser 
for insurance companies and individuals, and that  insured protested his 
appointment on this ground, but later agreed and consen ed to his appoint- 
ment, without eridence that the appraiser had any pecuniary interest in  
the result of the appraisal or evidence of :my other distlualifying circum- 
stance i s  lwld insufficient to be submitted to the jury cn the question of 
whether insurer's appraiser was "an interested appraiser." 

4. Same--Evidence held insufficient t o  show interest on  par t  of th i rd  
appraiser o r  undue influence on him by insurer's appi-aiser. 

The appraiser for insured and the appraiser for insurer appointed a 
third person to settle items of difference between theri in estimating a 
fire loss in accordance with the terms of the arbitration agreement of the 
policy. The only matter in dift'erence hetween the appraisers was whether 
the part of the house remaining after the fire was of any ralue. Insured, 
in an action attacking the ralidity of the award made by the appraisers, 
illtroduced eridence that  the third appraiser, before his appointment, told 
inhuretl's a1)1)raiaer that he considered the property a total loss, and that 
thereafter, after further iurestigation, he changed his mincl and agreed 
v i t h  insurer's al)praiser, and that in reaching his decision he used the 
fiqurcs made out by insurer's a~rpraiser, which were ~ract ical ly  identical 
v i t h  the fimrcs made out by insured's :~ppraiser, e swpt  for the item 
as to the value of the house remaining standing, is hc7d insufficient 
to constitute any eridence of either fraud or vitiating illterest on the part 
of such third appraiser, or that he was fritudulently influenced in signing 
the award by insurer's appraiser. 

SCHESCK, J., took no part in the consideration or decision of this case. 

CIVIL ACTIOX, before Schenck, J., a t  A p r i l  Term, 1934, of BCNCOXBE. 
T h e  plaintiffs owned a dwelling about  three miles from the  c i ty  of 

L4sherille, and  on or  about 7 December, 1930, the  d e f e ~ d a r l t  executed and 
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delivered a policy of fire insurance insuring said dwelling against loss 
by fire in the sum of $9,500 on the building, but permitted concurrent 
insurance thereon in the amount of $13,500. The plaintiff Hipps  is 
trustee in a certain deed of trust covering the property. On  30 April, 
1933, the house was burned. The policy provided that  "in case insured 
in this company shall fai l  to agree as to the amount of loss or damage 
each shall, on the written demand of either, select a competent and dis- 
interested appraiser. The  appraiser shall first select a competent and 
disinterested umpire. . . . The appraisers shall then appraise the 
loss and damage, stating separately sound value and loss or damage to 
each i tem; and, failing to agree, shall submit their differences only to 
the umpire. An award in writing, so itemized, of ally t n o  when filed 
with this company shall determine the anlount of sound value and loss 
o r  damage," etc. On 21 June,  1933, the attorney for the plaintiffs 
wrote a letter to the adjuster of defendant, as  folloxvs: ('111 compliance 
with your request for an  appraisal of the damage done by fire to the 
property of S. K. and T.  R. Young, located at Emma, S. C., and cov- 
ered by Policy KO.  6130, I wish to advise you that the appraiser scllected 
by us is 0 .  V. Himes, liririg in Asherille, N. C. 

('Your selection of Dion A. Roberts as the appraiser of the insurance 
company nil1 not be acceptable to us, for that  the policy providts that  
it should be a disinterested appraiser, and n e  do not think him disinter- 
ested in as much as he has frequently been selected by you as appraiser 
for various losses of different i~isurance companies that  you rcpresent, 
and for which he received compe~lsation from such insurance conipanies 
for such work." Thereafter, on 8 July,  1033, the plaintiffs a11d tho 
defendant entered into a nr i t ten  agreement "for submission to ap- 
praisers." This  agreement prorided "that 0. TT. Himes and 1)ion A. 
Roberts shall appraise and ascertain the sound value of and the loss 
upon the property damaged and destroyed by the fire of 30 April, 1933. 
. . . Provided, that the said appraisers shall first select a competent 
and disinterested umpire, n h o  shall act with them in matters of differ- 
ence only. The  a m r t l  of any tn.o of them made in ~vri t ing,  in accortl- 
ance with this agreement, shall be binding upon both parties to this 
agreement as to the amount of such loss." On 2.5 July,  1933, Himes 
and Roberts duly took and subscribed an oath before a proper officer 
.'that we will act with strict impartiality in making an  appraisal and 
estimate of sound value and the loss and damage upon the property 
hereinbefore mentioned." On the same day Himes and Roberts duly 
appointed P. L. H a m o o d  to act as umpire, to settle matters of difference 
that  existed between them. On the same day Harmood, the umpire, 
duly took and subscribed an oath "that I will act with strict impartiality 
in all matters of difference only that shall be submitted to me in  con- 
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nection with this appointment." Thereafter, on 29 July,  1933, Himes, 
Roberts and Harwood signed an  award as  follows: "We have carefully 
examined the premises and remains of the property her2inbefore speci- 
fied, in accordance with the foregoing appointment, and 1 a re  determined 
the sound value and the loss and damage to be as follows : Sound value, 
$9,275; loss, $5,695.56." The policy of insurance contained the ordi- 
nary three-fourths T-alue clause. 

Thereafter, on 29 Llugust, 1933, the plaintiffs brought a suit against 
the defendant to recover the face amount of the policy, to wit, $9,500, 
alleging that  the fire resulted in  a total loss. The defendant filed an 
answer setting up the  submission and the award of the arbitrators. The  
plaintiffs filed a reply alleging that  the submission and award were 
invalid for the reason that  Roberts, the appraiser selected by the defend- 
ant, and Harwood, the umpire, were not disinterested appraisers, and 
that  said award was procured by means of fraud.  The clefendant coun- 
tered to this pleading by denying that  either Harwood or Roberts were 
disqualified to act as arbitrators, and that  even if Roberts mas disquali- 
fied, the plaintiffs were fully appraised and informed as to such dis- 
qualification prior to executing the agreement "for submission." 

Himes, the chief witness for plaintiffs, testified that after he mas 
notified of the appointment of Roberts that  they got togcther and talked 
over the matter and they could not agree on the ainoulit of damage to 
the dwelling. Himes suggested the appointment of Harlrood as  umpire. 
Pr ior  to his appointment as  appraiser Himes had take1 Harwood, the 
umpire, to the scene of the fire and requested his opinion as to the 
amount of loss, and Himes testified a t  the tr ial  that  Hzrwood had told 
him "he considered it a total loss." S. I(. Young, one of the plaintiffs, 
testified that  his  son had employed Roberts "after the fire to make an 
estimate of the cost to rebuild. This was about two months before the 
arbitration) and Roberts made a figure and agreed to do the repair work 
for $5,700 and something, and that  when Roberts gave him that  figure 
and agreed to do the work for that  tha t  he refused to h a i e  i t  done." 

Bearing upon the question of bias and interest of Roberts, Himes 
testified that  Roberts contended that  a good per cent of the house could 
be left standing as it was, and Roberts submitted this "chief difference 
to the umpire, h f r .  Harwood; that  Harwood asked mhal was the differ- 
ence between them, and they talked over the differences, and Mr.  Roberts 
told IIarwood what he thought was their difference; that it was- the  - 
remainder of the house that  was standing at that  tin168 and that  their - 
other figures were almost exactly the same." Harwood requested a day 
or two in which to make his decision. Hirnes suggested that  Harwood 
take no figures made by either himself or Roberts, "but that  he go on the 
ground and make his own figures." Roberts suggested "that I-Iarwood 
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take the figures or tha t  he could do as he pleased, or . . . as he 
could h a r e  his figures if he wanted them." Harn-ood took Roberts' 
figures rather than  those made by Himes. When Harwood was ready 
to make his decision he said : "Well, I am just taking Mr.  Roberts' 
figures, adding for some tr im in the two front rooms. . . . I am 
just going to let Roberts figure that  trim, and he took Mr. Roberts' 
figures to show the ra lue  of the trim, and that nhen  Roberts figured - 
the t r im and put i t  donn,  they signed the agreement." Hirnes said:  
('Well, gentlemen, I am not signing this," and X r .  Roberts said, '(you 
had just as well sign it,  because it will go in this ~ iay , ' )  and I said, "I 
reckon it will, beeause you signed it, and I guess I might just as nell  
sign it as two of you hare  agreed to it, but it is not my  estimate a t  all 
011 the damage." Himes further testified that  he and Roberts and 
Hxrwood had all agreed that  the sound value of the property was 
$9,275, as slio~i.11 by the award. H e  further testified that  he hat1 sug- 
gested Harmood as umpire because "Harwood had bceu a coiltractor - 
and he had known him some t ime; that he had a high regard fur his 
opinion; that  he knew his character and reputation; that  he 11-as a man 
of high character." R e  further said:  "That so f a r  as lip and Mr. Roh- 
erts went their figures were almost the same, and that when Mr.  H a r -  
wood took Roberts' figurcs away frorn the conference he v a s  taking 
figures that  Roberts and himself had w r y  closely agrecd upon." 

With respect to the bias of Roberts, Hirnes testified '(that Itoberts 
told him that  lie liad represented some insurance companies in ad,juitmg, 
and that  he expected Roberts told him that he had representeil i~ltli- 
d u a l s  against insurance con~panies;  that Roberts liad acted as atlju\ter 
both for and against insuralice con~panies in  appraisals. . . . Tliat 
the only thing he saw wrong about Harnooil n-as that he just vemecl 
to want to take Roberts' figures altogetller; that  he did not coi~sidrr  
anything else, a i ~ d  did not do any figuring; that Roberts figurul the 
lower story was of ralue ant1 he figured it mas of no ra luc ;  that IInr-  
wood agreed wit11 Roberts that  he thought i t  was of some ~ a l u e . "  

The  plaintiffs further offered evidence of competent ~iitriesses that the 
house a t  the time of the fire n a s  nor th  some t w e l ~ e  or fifteen tllousautl 
dollars. One viitness estimated the ralue at $15,980. 

T h r  following issues wcre submitted to the jury:  
1. "Has there been an appraisal and award as to  the amount of dam- 

& - 
agcs to which the plaintiffs arc entitled under the insurance policy sued 
on in  this action?" 

2. "Was the appraiser, Dion A. Roberts, a t  the time of the alleged 
appraisal and award, interested?" 

3. "If so, did the  plaintiffs have knowledge of such fact a t  the time 
of the agreement for submission to appraisers and a t  the time of the -. 

appraisal and award ?" 
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4. "Was the umpire, P. L. Harwood, at the time of the alleged ap- 
praisal and award, incompetent or interested?" 

5. ('Was thc said umpire, P. L. Harwood, fraudulently influenced in  
the interest of the defendant by said Dion A .  Roberts?" 

6. "What amount are the plaintiffs, S. K. Young and others, entitled 
to recover of the defendant New York Underwriters Insurance Com- 
pany 2" 

The first issue was answered by consent of the parties, and the jury 
answered the second, third, fourth, and fifth issues "Yes," and the sisth 
issue, '($9,000." 

From judgment upon the verdict the defendant appealed. 

D o n  C.  Y o u n g  for plaintif fs.  
Jones  & W a r d  for de fendan t .  

BROGDES, J. Was there sufficient evidence to be submitted to the jury 
upon the issues involving the competency and interest of Roberts, the 
appraiser, and Harwood, the umpire?  

The parties entered into a valid and definite written agreement for 
submission of the controversy to appraisers. The apprr isers duly took 
an  oath. Himes was selected by the plaintiffs and Roterts  by the de- 
fendant. The  appraisers so selected chose Harwood as umpire to act 
only in matters of difference between the appraisers. The  appraisers 
and the umpire vielved the premises and, on 29 July,  1933, they signed 
and delivered an award in which the sound value of the property mas 
determined in the sum of $9,275, and the loss in the sum of $5,695.56. 

Such award so made is presumed to be valid. Hemphill T. Gai ther ,  
180 N. C., 604, 105 S.  E., 183. Consequently, such awrird must stand, 
unless there is evidence of fraud, mistake, duress, or other impeaching 
circumstance. F a r m e r  v. W i l s o n ,  202 N .  C., 7 7 8 ,  164 S E., 356. 

The policy of insurance provided that  in the event tEe parties could 
not agree there should be selected "a competent and disinterested ap- 
praiser," and "a competent and disinterested umpire." 

The plaintiffs assert that  Roberts, the appraiser se1ectc.d by the insur- 
ance company, was "interested," and that  Harwood, the umpire selected 
by Roberts and Himes, was "interested," and that Roberts fraudulently 
procured Harwood, the umpire, to sign the award. While the allega- 
tions of attack and assault upon the award are broad and sufficient, the 
vital question i s :  Was  there evidence to support such allegations 

At the outset, the evidence discloses that  the appraisers and the 
umpire were all men of good character and experienced business men. 
There was no evidence that  either Roberts or Harwood had ever been 
employed by the defendant or had acted for the defendant in any trans- 
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action. L\ l l  three appra i s r r s  agreed tha t  the sound d u e  of the property 
was q9.2T;i ,1pplying t h e  threr~-fourths  I alue clause, the  losq ~ ~ o u l t l ,  
tliereforc~. l i a ~  c bten $6,8>6.23, but Iiohcrts rontei~iletl  t l ~ t  t l ~ e  f i n t  floor 
of tlie 11011s~ \ \ a s  of iome ~ a l u e ,  :uid t1i:tt t l ~ c  lobs sliould tllerefore bc 
rctiuct.tl 197 tlic aillourit of such I alue. I I ~ r n e s  mai~i tal l lc t l  the rollrrary 
x i e ~ v .  T h i s  constituted tllc only dif i t~rcnrc ! ) ~ t n c w l  Hinleq ancl R o h r r t i  
a~i t l .  conscqueiitly, ul~t ler  the  term-, of tht. r o l ~ t r a c ~ t  aiid agreen~ci i t ,  tills 
tliffercnce n , t i  the sole m a t t ~ r  to 11e tlctcrmnicd by Harnootl .  S o r  na.; 
i t  clcnictl tliat before1 R o h  t i  lint1 !)cell :~ppomtct l  aplrraiicr that  Ile liad 
Leeu coi~bulted by tlie l ) l : l i~~t iffs  to  e i t ~ m n t r  tlie r o ~ t  of r r~hui ld l~ ig  tlic 
d n c l l l i ~ g ,  aiid that  lie lmtl agrecltl to  replace it  fo r  the  i u m  of $. i ,TOO.  

TTa. Rohcrts "an iiitercstetl apl)r:liwr?" "-111 ~ l ~ t c ~ r ~ s t c i l  apprd~ ,e r"  I S  

one nl io  is l ~ a r t l a l ,  u i ~ f : ~ i r ,  : l r b i t r a r ~  :rile1 clonll~~:lrcd by hla*  aiitl prcju-  
dice fo r  or a g m ~ ~ s t  the partie5 or  the  p r o p e r t -  111 colitro\ersy. or iloth, 
o r  11~. ~ 0 1 1 1 ~ ~  l ) t ,cuni i~ry 111tercct 111 tlie rcsult o r  p e r f o r ~ i i u l ~ r e  of the 
tlutlcs of al)prai,ier. There  15 no e r ~ d c ~ ~ c e  tha t  Xoherts had a rnoliey 
btal,c hitlclc~i sornenherc~ ill t l ~ c  colitro\eriy. S o  t h a t  the sole tl~sq~iirlif:  - 
111g c i r t . l ~ ~ l i ~ t o n e e  :IS to liiiil ~c 's ts  upon the fact  tliat, as  I-Ilr~ic~.: 1)ut ~ t ,  
Robert,  11:ltI pre1iouily acted as  appralst r fo r  both i~iburanc.c> COIill);tiil(~ 
a n d  lntlir-lciuals. I t  nould  t ioubt les  he consideretl a l ~ o l c l  propositloll 
t o  a s v r t  tliat I~ecause a l a n y e r  of good rhar :~c t r r  :rlicl l )~ofezzloi~:  1 ik1l1 
hael, ill the course of his  practicf., r e p r ~ s ~ ~ i t ~ d  i i i s ~ ~ r a i ~ ~ ' e  conlpaiiit~\ 2111~1 
~ l ic l i r i~ lua l s  111 settling iiisuralicr colltrol ersies, lie \\:IS t l lcwby u~ifittetl ,  
i ~ f t e r  taltilig all oath, to act ~ m p a r t i n l l ~  a l ~ d  f a ~ r l y  111 a n  Insur~ince ulatter 
n i t h  n I i 1 ~ 1 i  Ilc' had  110 profe+smlial co~inection. Ob\  lously the wnic 
rest, 111 pr i~iciple ,  n oulcl app ly  to a l~pra i se rs .  

l l o r e o ~  er, the plamtl i ts  k ~ i e n  bcforcha~id that  Roberts l m l  iiiatle 
npprmbals fo r  irisurn~ic~e comlrariies a i d ,  tlirougli counsel, protested by 
letter uf 2 1  J m w ,  1033. S o t ~ \ ~ t l ~ i t a n d i i i ~  suc~li proteat, hone \  vr, the 
plaintiilq executed a n  agreement nit11 the defendant ant1 convlitcil  to 
tllc appoiiltriiei~t of Rohcrt., by the clefcntlmit on S J u l y ,  1933. C'onsc- 
quently, the Cour t  is of the opinion tha t  there n as  110 eT idelice tha t  
Roberts  was "an intcrcstc tl a p p r a i s t ~ . "  

T:IY H a r n  ood a n  ilitelested appi  a i ~ r  1 Hime,. the appraiser  fo r  the  
plaliitiffs, took H a r n  ood to the  scene of tlic fire pr ior  to the  appoint inei~t  
of appraisers, and upon tha t  1 isit H a r u  ooil, accortling to the t~s t i i l iouy  
of Himes,  cleclarcd tliat the fire hail resulted iii a total  loss. Thereafter ,  
~ i l i e r i  the  questiorl of the selcctioll of all umpi re  n:is raised, IIirnc>i <us- 
gested E a r n  ood. Af te r  Harm ood n as appolrited umpi re  and took ail 
oath to perform his  duties fa i r ly  and impart ia l ly ,  h e  agreed n i t l i  Robcrts 
tha t  the  port ion of the house remaining af ter  the  fire was of some 1 d u e .  
Himes  testified tha t  he suggested the a p p o l n t m w t  of H a r \ ~ o o t l  a s  
umpi re  because "IIarwood had  been a contractor and  he 11ad k n n n n  him 
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some time; that  he had a high regard for his opinion; that he knew his 
character and reputation; that  he was a man of high character. . . . 
That  so f a r  as he and Mr. Roberts went their figures liere almost the 
same, and that  when Mr. Harwood took Roberts' figures away from the 
conference he was taking figures that Roberts and hiinself had very 
closely agreed upon." Himes also testified that a t  the h a 1  conference 
Harwood said : "Well, I am just taking Mr. Roberts' figures, adding for 
some tr im in the two front  rooms. . . . I am just going to let 
X r .  Roberts figure tliat trim, and he took Mr. Roberts' figures to show 
the value of the trim," etc. I t  is manifest tha t  the allt>ged interest of 
Harwood rests upon two items of evidence, to wi t :  F k t ,  the fnct that 
Harwood, before he was qualified as appraiser, had slated to IIimes 
that he considered the loss as total, and tliat after he was appointed 
umpire and made further investigation, he had chang:d his opinion. 
There is no evidence that  any influence whatever had heen brought to 
bcar upon Harwood by any person or party. Harwood, testifying as a 
witness a t  the trial, said that  when Himes first took him out to the  
building that  he  had suggested to IIimes that the building should be 
replaced by building on to the remainder of the first floor, and that  
Himes had represented that  "they had a contract with the coinpany 
whereby they could object to any and all material that  remained there 
in the building." Thereupon Harwood said he told Himes that, "If you 
have a contract like that  you have a total loss here," and that Himes had 
replied, "You stick to me  on that." Second, tliat Harwood had eccepted 
figures made by Roberts, and had made no figures for himself. There 
is 110 evidence that  Roberts made any effort, by word or act, to influelice 
the judgment or opinion of Harwood. Nor  is  there e ~ i d e n c e  that  the 
figures made by Roberts did not represent an honest difference betmen 
h ~ s  opiiiion and that  of Himes. 

TTiewing the record in the light of the cold iieutrality of tlie printed 
word, it is not thought that  the mere fact that  Harwood changed his 
opinion, or that  he accepted the reasoning and figure;; of Roberts, is 
sufficient to constitute any evidence of either fraud or ~ i t i a t i n g  interest 
in the performance of his duty. 

While the jury found that  the sound value of the home n a s  $12,000, 
nevertheless, so f a r  as the appraisers were concerned, there could not 
hare  been any difference between them a t  any time in excess of $1,260.69. 
Therefore, the Court is of the opinion that  there was no evidence to 
sustain the verdict on the second, fourth, and fifth issues. 

The  plaintiffs rely upon IId1 c. Ins. Co., 200 K. C., 502, 157  S. E., 
599. I n  the Hill case, supra, there was no award a t  all, for tlie reason 
that the appraiser, Gladding, signed the paper conditionally and deliv- 
ered i t  conditionally, and such condition was never complied with. 
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Moreover, the appraiser  f o r  the  defendant had  been "practically i n  his  
employ to make appraisals  fo r  four  to  six a year, . . . th i s  un- 
know11 to plaintiff." Xanifest ly ,  t h e  FI ill case, sup,.a, does not control 
the  case a t  bar. Sec., also, G'clger I* .  Caldzccll, 184 -V. C., 387, 114 S. E., 
497;  Farmer 7.. Tt'ilson, 202 K. C., 775, 164  S. E., 356;  Yel fon  r .  Ale-  
I-iinney, 203 PI'. C., 785, 167 S. E., 70. 

T h e  interpretat ion of the  record leads the Court  to  the conclusion t h a t  
the motion for  nonsuit should h a r e  been allowed. 

Reversed. 

SCHESCK, J., took no part in t h e  consideration or  decision of this  casc. 

F. WILLIAM HALLOCK v. AMERICAN CASUALTY COMPAKT. 

(Filed 10 October, 1934.) 
1. Insurance E b 

An alnbiguous clause in a policy of insurance or in a rider attached 
thereto n ill be construed in favor of insured within a reawnable interpre- 
tation of the contract to ascertain the intent of the parties. 

2. Insnrance S a-Policy held to covcr damage to car insured while it 
was driven against orders of the owner. 

The jmlicy of insurance in suit indemnified insured against loss from 
liability imyoseil by law for ~wrsonal injuries inflicted while the car was 
being tlriren by the owner or by an adult with tlie owner's ~er~nissioi l ,  and 
an entlorsrment in the policy provided insurance for damage to the car 
from at4cidental collision, with $50 deductible feature, "subject to all the 
terms" of the policy. IIcld, the provision in the personal-injury clause 
limiting liability to injuries sustained while the car was being driven by 
the on-ner or an  adult autl~orized by him does nut  apply to the collisiori- 
damage endorsement, the rollision-damage rr~tlorseinent not containiny a 
limitation to this effect and the phrase "subject to all terms" of tlie polivy 
briqg too indefinite to bring the limitation within its terms, and the policy 
is held to cover damage to the car by nccitlental collision while it  Xvas 
being driven by the owner's chauffrur against the o\vner's orders for tlie 
clinuffeur's personal pleasure. 

3. Same-Collision with land at bottom of bank after running off road 
held collision with stationary object within meaning of policy. 

Damage to a n  automobile rcsnlting I\ hen it  was being drivcn around a 
sharp curve and failed to make the turn, ran off' the road, down :I bank 
and into some bottom land a t  the foot of t he  bank, upsetting the car and 
turning it  orer on its side i s  hcld damage by collision within the meaning 
of a policy of collision-damage insurance providing insurance, with $50 
deductible feature, for damage to the car by "accidental collision with 
another object, either moving or stationary, including upsets." 

SCHESCK, J., took no part i n  the consideration or decision of this case. 
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  TEAL by defendant from Schenck, J., at  March 'Term, 1934, of 
B u n - c o a f ~ ~ .  Affirmed. 

This  action was originally tried in  the general countjr court of Bun- 
combe County, Y o ~ t l ~  Carolina. The  findings of fact and tlie judgment 
in tllc general county court are as follo~vs: "This cause c~oming on to be 
heard at this tlic August, 1033, Term of the general county court of 
Bu~icombe County, before his Honor, J. P. Kitchin, judp.e of said court, 
n-ithout a jury, upon the eridence submitted by the par ies under their 
stipulation arid agrccnient filed in this cause, of date 1,) August, 1933, 
and being heard, the court finds the follon-ing facts : ( 1  ) That at times 
hereinafter refcrred to plaintiff was the owner of the Cadillac automo- 
bile referred to in the pleadings upon which dcfenda~it  had issued to 
plaintiff its policy of insurance KO. P-417261, containing a $50.00 
Deductiblc Collision Damage Endorsement; that a t  the t me of tllc dam- 
age to said car, said policy Ivas in full force and effect. 

" (2  ) That  in Kovember, 1031, plaintiff and his \life took a tr ip from 
,\slicville to Lincolnton, North Carolina. rcniaining in Lincolnton for 
s e ~ e r a l  days, and wliilc visiting in Lincolntoi~ on 28 A-ovember, 1031, 
after returning from a drive in  said car, plaintiff instructed his chauf- 
feur, ,Joe Smith, colored, to put the car in the private garage where 
plaint~fy kept it, and bring him the keys. 

" ( 3 )  That  the said Joe  Smith, in violation of said orders and in- 
structions of liis master, and without any rlght of authority, took said 
automobile and, wit11 ailother Segro  and t ~ \ o  colored girls, started on a 
pleasure tr ip of liis own to a neighboring town. 

" ( 4 )  That  nliile said automobile was t~eing operated by the said 
Joe Siiiith, as aforesaid, it  came to a sharp curve in the road and could 
not make the turn, and ran  off tlie road, down a bank a n J  into some bot- 
tom land at the foot of said bank a i d  upset, turning over on its side. 

" (5 )  That  as a result of running off said road and 1low11 said bank 
into said bottom land a t  the foot of said bank and upsetting and t u r ~ ~ i n g  
over on its side, as aforesaid, said automobile mas damal;ed and iujured 
in the sum of $759.95. 

"Up011 the foregoing findings, the court is of the opinion that the 
plaintiff is entitled to recover of the defendant under the terms of the 
policy the amount of said damages, less the $50.00 detluctiblc iten1 in 
said policy. 

"It is therefore ordered, adjudged and decreed that  tl-e plaintiff have 
and recover of the defendant the sum of $709.95, together with tlie costs 
of this action, to be taxed by the clerk. This  26 Sl?ptember, 1933. 
J. P. Kitchin, judge of the general county court for Buncombe County, 
North Carolina." 
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T o  the foregoing judgment and conclusion of law contained therein, 
the defendant excepted and assigned error, and appealed to the Superior 
Court. 

The  judgment of that court is  as follows: "This cause coming on to he 
heard a t  this the March, 1934, Term of the  Superior Court of Buucombe 
County, before his Honor, Michael Schenck, judge presiding and holding 
said term of said court according to law, and being heard upon the 
appeal of the defendant from the judgment rendered in this cause by 
the general county court of Buncombe County, of date 26 Scptelliber, 
1933, and upon the defendant's assignment of error, which appears in 
the record : 

( 'It is  now considered, ordered, and adjudged that  the defenda~lt 's said 
assignment of error be and the same hereby is overruled, and that the 
said judgment of the general county court of Buncombe County be and 
the same hereby is affirmed. This 12 March, 1934. hlicliael Schenck, 
judge presiding," etc. 

T o  the above judgment the dcfendant duly excepted, assigned prror, 
and appealed to the Supreme Court. 

Heaze l ,  S h u f o r d  & ITarlshorn for plaintif f .  
Bourne ,  P a r k e r ,  Beynard & DuBose  for d ~ f e n d a n t .  

CLARKSON, J. The first question invoked in this appeal: Can tlie 
defendant a ~ o i d  liability upon thc contention that  tlie automohile was 
not being operated a t  the time of the accident for the onners' "businesq 
or pleasure"? We think not, under the policy issued to plaintiff. 

The plaintiff and his wife took a tr ip from Ashe~rille, Sort11 Carolina, 
their home, to  visit a friend in  Lincolnton, N.  C. After returninq from 
a drive in  the automobile, the plaintiff instructed the S e g r o  chaufi'eur 
to put  the cnr in the garage and bring him the keys. T l i ~  chauffeur, 
with another TYegro and two Negro girls. started on a pleaiure trip. 
~he 'chauffeur ,  on a sharp curve in the road, operating the automobile, 
could not make the turn  and ran  off the road, down a bank into some 
bottom land a t  the foot of said bank and the automobile turning over on 
its side. I t  was damaged to the extent of $759.95. The policy pro- 
vided for a deduction of $50.00. Judgment was rendered for plaintiff i11 
the court below for $i09.95. There is no question as to the policy being 
in  force and the premium paid. The policy provided for both public 
liability and property damage. 

I n  Grabbs v. Insurance Co., 125 N. C., 389 (399), is the follo\ving: 
"While we should protect the companies against all unjust claims and 
enforce all reasonable regulations necessary for their protection, we 
must not forget that  the primary object of all insurance is t o  insure." 
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I n  B r a y  v. Insurance Co., 139 N. C., 390 (393), wl? find: "If the 
clause in  question is ambiguously worded, so that  there is any uncer- 
tainty as to its right interpretation, or if for any reason there is doubt 
in our minds conierninc its true meaning. we should construe i t  rather " ", 
against the defendant, who was its author, than against the plaintiffs, 
and any such doubt should be resolved in  favor of the l l t ter ,  giving, of 
course, legal effect to the intention, if i t  can be ascertained, although 
i t  may have been imperfectly or obscurely expressed." 

I n  Mitchel l  v. Assurance Society ,  205 N .  C., 725 (72E-729), speaking 
to the subject: "There is a natural  feeling that after an  insurance com- 
pany has received its premiums, it ought not to be allowed to escape 
liability or to avoid responsibility, and the just rule is t lat policies will 
be construed strictly against the insurers and in favor of the assured. 
Conyard v. Insurance Co., 204 N .  C., 506, 168 S. E., 8215. 'The policy 
having been prepared by the insurers, i t  should be construed most 
strongly against them.' B a n k  v. Insurance GO., 95 U. S., 673; 14 
R. C. L., 926. But  it is not the province of the courts to construe con- 
tracts broader than the uarties have elected to make th(>m. or to award 
benefits where none was intended. Guaranfee  CO.  v. Xechanics'  B a n k ,  
183 U. S., 402." 

The following, in part, i s  in the policy: "Does Hereby Agree : ( I )  T o  
insure the person, firm or corporation named in the attarhed Warranties 
(hereinafter called the named Assured), Against Loss from the Liability 
Imposed by Law upon the Assured, for damages on account of bodily 
injuries, including death resulting therefrom, accidentally suffered or 
alleged to have been suffered by any person or persons not hereinafter 
excepted, by reason of the ownership, maintenance or use for the purpose 
named in the Warranties, of any Automobile insured herein." . . . 
Under Warranties ( 5 )  : "The purposes for which the auton~obiles de- 
scribed herein are to be used are :  Business tend Yleasurc." 

"Conditions. V. Exclusions. This Policy does not cover the As- 
sured. . . . (1 )  While being used or operated for any other pur- 
pose than that stated in  I tem 5 of the attached Warranties. . . . 
TI. Omnibus Coverage. I f  I tem 5 of the attached Warranties of the ., 
named Assured, is answered 'business and pleasure' or 'private pleasure' 
or 'commercial,' the indemnity provided by this Policy is so extended as 
to be available in  the same manner and uncler the same conditions as it 
is available to the named Assured, to any person or persons while riding 
in, or legally operating any of the automobiles described in the War- 
ranties of this Policy, and to any person, firm or corporation legally 
responsible for the operation thereof, provided such use or operation is 
with the permission of the named Assured, or, if the named Assured is 
a n  individual with the permission of an  atlult of the named Sssured's 
household other than a chauffeur or a domestic servant," etc. 
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The defendant contends that  the policy should be construed to corer 
loss for damages only, while being operated for business and pleasure by 
the owner or by some person authorized by him. This contention is 
correct so f a r  as i t  applies to bodily injuries set forth above in the policy 
provision quoted. This action is  for the damage to the automobile,. 

The aspect here presented is thus written in the policy: "Collision 
Damage Endorsement $50.00 Deductible. I n  consideration of Tliirty- 
fire Dollars ($35.00), and subject to all terms, conditions, agrcvmerits 
and statements forming part  of the Policy to which this endorsenlent is 
attached. all of which shall be considered as incorr~orated in and made 
a part  hereof and shall apply as if actually written or printed herein, the 
Company does hereby agree to insure the Assured against loss or damage 
in excess of F i f ty  Dollars ($50.00) (each claim hereunder shall be 
adjusted separately and said sum shall be deducted from the amount of 
each claim when determined), to the Automobile(s) described in the 
Declarations and the operating equipment thereof when attached thereto, 
if sustained within the period covered bv this endorsement and if caused 
solely by Accidental collision with another object either moving or sta- 
tionary, including upsets, excluding, however, ( a )  all loss or damage 
caused directly or indirectly by fire from any cause whatsoever, and/or 
(b )  all loss or  damage to any t ire or tires if the insured Automobile 
is  not otherwise damaged in the same accidental collision." 

There is nothing in this provision that the property damage will apply 
only wlien the automobile is operated for business aiid pleasure by the 
owner or by some person authorized by hiiii. These references, "subject 
to all terms," etc., are referable to the indemnity for bodily injuries set 
forth in the policy. 

The  defendant, in the "collision damage endorsement," does not limit 
the injury to the car while being used for business and pleasure by the 
owner or some person authorized by him. I t  could have written this i n  
the collision damage endorsement, which would then be understadable.  
The defendant, when omitting tliis, or similar language, we cannot con- 
strue under such uncertain, vague and indefinite language "subject to 
all terms," etc., which refer to the bodily injury clause to include prop- 
erty damage to the automobile. 

As was said in Allgood v. Indurance Co., 186 K. C., 415 (420) : "The 
language of the rider is  ambiguous and not clear. The rider, on its 
face, indicates it was a form prepared by defendant. I f  the defendant 
intended that  the automobile should be locked 'when leaving same un- - 
attended,' it  could have said so in plain language. The  defendant, 110 

doubt, has men skilled to draw its insurance policies and riders. The 
rider could have been drawn in simple language, well understood by al l ;  
for example, 'the insured undertakes, during the currency of this policy, 
to always lock the automobile when unattended.' " 
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HALLOCK 5 .  CASUAI,TI- Co. 

The next question involved on this appeal: What does "if caused 
solely by accidental collision with aiiother object either moving or sta- 
tionary, including upsets" mean? The facts were: The chauffeur, while 
operaling the automobile on a sharp curve in the road, could not make 
the turn  and ran off the road, do~r11 a bank into some bo tom land at the 
foot of said bank and the automobile upset, turning ovel 011 its side. 

We tliink from the facts that  the policy covered t le damage. I11 

Vol. 6, Cyc. of Insurance Law (Couch), palst see. 1173, a t  pp. 4168 and 
4166, is tlie followi~ig : "Alpplying the ma,jority rule, a 'collisio~i' with 
an object has been held to have occwwcl. wliere the car, in 11iaki:ie: a - 
necessary detour, came into contac3t with a stump in the pathway, wliere 
it passed tlirougli tlie guard rail of a liighnay bridge and plu~iped into 
a streall1 luelow. where it struck the wound at the bottom of a ljrecil)ice - A A 

at the sitle of tlie road, after it had started, hy force of gl-avity, nheu left 
s tandi~ig on an incline, nliere. in turning it a rou~id ,  it  backed donu all 
cmba~ikincnt. struck :I va t e r  maill. nlid n a s  t11ron.n illto a deen hole. 
where it sliitidcd wliilc being driven a t  a reasoiiable rate of speeJ, and - 
was t l i ro~rn  into a ditch, ~r l le re  it struck a rut and was thrown into tile 
ditch, where, to avoid an otherwise i~ievitable collisicn with another 
swiftly moving car, i t  was sm-e~red, struck a stone and orerturned in 
the ditch, where it came in contact with t l i ~  bank of a (litch into which 
i t  dropped nheu the driver tunied out of the ron(1 to aroid an  obstruc- 
tion, where it fell dowa an  embankluent as the result of being driven 
too m a r  the edge of a narrow country roml in an a t t enp t  to aroid an 
approaching car, where it was precipitated I)\-er a chasrr in the highway 
caused by a washout and collided with the bottom or further bank 
thereof, where, in snerving sharply to aroid aiiother ta r ,  i t  struck all 
embankment and orerturned as the result of such striking, and wllere it 

-' \ struck a ridge of dirt outside of the beatw path, causing a wheel to  
collapse and thc car to overturn. So, insura~ice of an  automobile against 
damage resulting from collision wit11 any object, movi~lg or stationary, 
covers a collision with an  embankment near the liighrrav, where the car - ,, 
becomes unmanageable, lcares the road, and strikes such embaiikment, 
crushing the front  wheels and overturning," etc. Sce 5-1 A. L. R., 
11. 1447, ~ r h e r e  the decisions pro and con are annotated. 

V e  tliink the majority rule is supported by the better reasoning. The 
judgment of the court below is 

Affirmed. 

SCIIEXCI~,  J., took 110 part  in the consideration or decision of this case. 
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ANDREW GENNETT AND N. TV. GENNETT, PARTNERS, TRADING A K D  ~ O I S G  

Bus~ lves s  UXDER TIIE FIRM KAME A N D  STYLE OF GENXETT LUMBER 
COXPAXY, v. E. LTERLT.  

(Fi led  10 October, 1934.) 

1. Frauds, Statute of, A +C. S., 987, does not apply to an original 
promise. 

Where the  par ty  sought to be charqed is  in fac t  the  direct  paymaster,  
o r  makes a n  original promise to a n s n e r  f o r  the  dcht of another,  tlie 
s ta tu te  of frauds,  C. S., 957, does not apply to relieve him of l iabil i t j .  

2. Same-Party sought to be charged held not to be original promisor. 
The  president and  t reasurer  of a corporation who owns a large amount  

of t he  corporation's stock, al though interested in  t h e  successful ant1 protit- 
able operation of the corporation, has  no personal, inimeiliate ant1 pecu- 
n iary  benefit i11 the purchase of nlzlterials hy the corporation for  use in 
i t s  manufacturing processrs so a s  to make him a n  original promisor on the  
co r~ora t ion ' s  agreement to pay the  purchase price of such materials. and 
where lie pleads the s ta tu te  of frauds,  C. S., 987, he  max not be held per- 
sonally liable for  t he  purchase price because of verbal promises to answer 
fo r  the  debt made in his behalf by the secretary of the  corporatiou :IS his 
alleged agent. 

3. Frauds, Statute of, E b-Writing held not to be continuing guaranty, 
and bound defendant only lor order upon which it appeared. 

A manufacturing corporation p u r c l ~ a w d  several  carload^ of lumber from 
l>laint~fY. each carload purchased being an  indepe~~ t l en t  tr;tl~.iaction. based 
upon indelwrident orders. One of tlle orders signed by t h e  uecrrtary of 
the c o r ~ ~ ~ r a t i o n  contained a notation t h a t  t he  pre\idrnt of the co r l ro ra t io~~  
s l~ou ld  be rrersomlly liable for  the  purchase pricc, ant1 the ccrlmratio~l lraid 
for  t he  lumber ship l~cd under this ordcr. Plaintiff sought to hold the 
president of the corporation personally liable for the  1)urchase price of 
t he  lumber sold under other subsequent orders ul)o11 the theory tlmt the 
secretary signed the  notation a s  ag rn t  for  t he  presitlent, ei ther duly 
authorized o r  by estolryel. Thc ljresitlcnt pleaded the  s ta tu te  of frauds.  
C. S., 987. The secretary testified tha t  he had no authority to bind t h r  
president personally for  materials ~ ~ u r c l i a s e d  by the corlrorntion. I l c l d ,  
plaintiff wns not entitled to recover, even assuming t h a t  t he  president was  
bound by the notation, since tlle extent of liability t l~ercunder  was for the  
one carload of lumber s11il)lred under tlie ordcr which had becn paid for,  
the notation not constitutin: a continging guaranty.  since each ortler \\.as 
independent of the  others nnd constitutccl a separate transaction. 

4. Same- 
The  fac t  t h a t  goods a r e  shiplwd to a c o r p ~ r a t i i ~ n  \\it11 a notatiorl t h a t  

t he  president of t he  corporation n a s  to be reiponsible for  t he  p a ~ m e n t  of 
tlie purchase price does not imlrose liability upon the ~i re i i t lent  upon 
default  of the  corporation. 

SCIIEXCK, J., took no pa r t  i n  the  consideration or decision of this case. 
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CIVIL ACTION, before Schenck, J., at April Term, 1934, of BUNCOMBE. 
The plaintiffs are lumber dealers, and at the times conlplained of the 

defendant mas president and treasurer of the Yeager bfanufacturing 
Conlpany, a corporation organized and existing under the laws of North 
Carolina. On 15 June, 1932, the Yeager Manufacturing Company gave 
an ordor to the plaintiffs for one car of lumber. The order had upon it 
the following notation: ('Either discount or accept and endorsed by 
E. Lyerly." The lumber was shipped and paid for. Thereafter, on 
23 September, 1932, the Yeager Manufacturing Company inquired of 
the plaintiff if it had certain specified lumber for sale and available for 
shipment. On 24 September, 1932, the plaintiffs wrcte the Yeager 
Manufacturing Company stating that they had two cars 3f certain lum- 
ber, and further stating, "Trusting that you will favor us with an order, 
we are." etc. On 27 September, 1932, the Yeager Manu-'acturing Com- 
pany wrote the following letter to the plaintiffs: "We a1.e in receipt of 
your favor of 24 September, quoting us a price of $18.00 delivered 
Hickory on two cars 4/4 No. 1, Common and Better, ;Sound, Wormy 
Chestnut. Please make shipment of these as soon as pmible.  Pours 
very truly, Yeager Mfg. Company, Walker Lyerly, Secrc:tary." There- 
after, on 29 September, the plaintiffs wrote the following letter: "Yeager 
Mfg. C'o., Hickory, N. C., Gentlemen: We are in receipt of your letter 
advising us that we can ship two cars of 4/4 No. 1, Common and Better, 
Sound Wormy Chestnut at $18.00 delivered Hickory, N .  C. We wish 
to thank you for this business and trust this stock mill be satisfactory 
in every miy. Our terms on this order are 2%-30 days or a note for 
60 days endorsed by Mr. E. Lyerly. Yours very truly, Ciennett Lumber 
Company." On 17 October, 1932, the Yeagtlr hfanufactilring Company 
wrote the plaintiffs inquiring if they had certain p o p l ~ r  lumber. On 
18 October, 1932, the Gennett Lumber Company wrote a etter to Yeager 
Manufacturing Company, stating that they had such a car, and further 
stating: "Trusting that you will favor us with an order 'or this car and 
that it will be satisfactory with you to pay for this car in thirty day3 
less 276 or give us your note endorsed by Mr. E. Lyerly Eor sixty days." 
On 24 October, the Yeager Manufacturing Company wrote the plaintiffs 
the following letter : "We are in receipt of your favor of the 18th. 
Please enter our order for one car of the 5/8 Poplar same grade and 
about the same amount as shipped before. We trust you will ship this 
right out to us. Yours veryrtruly, Yeager Mfg. Coinpany, Walker 
Lyerly, Secretary." The Yeager Manufacturing Company went into 
bankruptcy in December, 1932, and thereafter, on or about 8 February, 
1933, the plaintiffs instituted this action to recover of defendant E. 
Lyerly the purchase price of said three cars of lumbe~,  amounting to 
approximately $782.54, after deducting the freight. 
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The defendant E. Lyerly filed an answer denying that  he had assumed 
any personal liability for the account, and further pleaded the statute 
of frauds as contained in C. S., 987. 

The evidence tended to show that  E. Lyerly was engaged in the hosiery 
business and owned a large amount of stock of the Yeager Manufactur- 
ing Company, and that  he  was, in the fall of 1932, president and treas- 
urer of thc corporation, and that  his brother, Walker Lyerly, \\as gen- 
eral  manager and secretary thereof. The  plaintiffs offered evidence 
tending to show that when the shipment of 16 June,  1932, was made 
that they did not accept the order until Walker Lyerly wrote or had 
written on said order, "Either discount or accept a ~ d  endorsed by 
E .  Lyerly." There was further erider~ce that the Yeager Manufac- 
turing Company mas considered a bad credit- risk, and that  laintiffs 
would not have shipped the lurnber except for the understan d' lng that  
E. Lyerly was personally responsible for-lumber purchased by the cor- 
poration. Plaintiff's witness said:  '(I never had any conversation with 
E. Lyerly about the purchase of lumber. I talked with him a little. 
No, I never asked him about guaranteeing any bills. I n  the 18 months 
that I called on the Yeager Manufacturing Company and saw him time 
and again I never mentioned to him one time whether he guaranteed 
tllesc, bills or whether he nould be responsible for them, or anything 
like that." Plaintiffs also offered as a witness 1\11.. Walker Lverlv. " " ,  

secretary of the corporation. H e  said:  "I bought some stuff for the 
Teager Manufacturing Corl~pany through June,  July,  August, Septem- 
ber, and October, 1932, before i t  went into b:inkruptcy in 1)ecember. 
. . . E. Lyerly signcd some checks as treasurer of the company to 
pay bills. I would not sign any as  treasurer in his place. . . . H e  
\$as just the president of it. H e  did not hare  anything to do with the 
selling or the  buying or anything like that. H e  did sign some checks 
to pay tlic debts of tlic conipany. . . . Any orders that  N r .  Lyerly 
guaranteed they nould h a l e  to go to Mr.  Lyerly and get the guarantee, 
and he would hare  to sign the order. I t  was not any good unless lle did. 
. . . We handled a lot of acceutanccs. Those that refused. Mr. 
Lyerly would endorse acceptances. I could not endorse an acceptance. 
That  is the way we handled 85 per cent of the cases n c  had there. X r .  
Lyerly was not present when I wrote that. I do not know nliether he 
saw i t  or not. . . . I mean he would have to sign the order. E.  
Lyerly had been doing that  off and 011 in some cases, not in all ca s~s ,  
since the reorganization in 1930. (Q.) I t  was E. Lyerly's customj n l ~ e n  
requested, to guarantee the accour~t? (A) People would go by to see 
l i in~,  yes. Mr. E. Lyerly did not have any active connection with the 
Teager 12laliuf:lcturing Company after I wc 11t there. H e  was president 
and treasurer. . . . E. Lyerly guaranteed some bills for t h ~  Yeager 
Marlufacturing Company. His  method of doing this was that wlesmen 
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would go to see him and he would endorse or sign the 0rd.r. Whenever 
he guaranteed a bill he would do it himself. I had n3 authority to 
guarantee for him. (Q.) I f  you told Mr. Potter that you did not have 
authority to guarantee for Mr. Lyerly, you don't remember telling him? 
(A) KO, I did not hare authority." 

J. W. Potter, a witness for plaintiffs, testified that he was engaged in 
selling lumber for the plaintiff and others, and that he often visited the 
plant of the Yeager Corporation in Hickory and saw the defendant on 
several occasions at  the plant, looking over veneers an3 lumber, and 
everything in general. This witness also testified the credit of the 
corporation mas bad, and that he made the sale referred to in the order 
of June 15, 1932. Over the objection of defendant this witness was 
permitted to testify, in effect, that Walker Lyerly told him that the 
defendant E. Lyerly "was responsible for all accounts for lumber, and 
he paid them all except three cars," and'that E. Lyerly "had agreed to 
endorse all lumber accounts." The witness continued : "I took Walker 
Lyerly's word for his brother, E. Lyerly, being ready to endorse the 
accounts and being responsible. I thought he was genersl manager and 
a member of the company or he would not represent thal. . . . He 
stated that they had arrangements that Mr. E. Lyerly mculd endorse all 
accounts for lumber that was bought by Yeager Xanufacturing Com- 
pany." . . . 

The general issue of indebtedness was submitted to the jury and 
answered in favor of the plaintiffs. The verdict awardtd to the plain- 
tiffs the sum of $782.54, with interest. From judgment rendered upon 
the rerdict, the defendant appealed. 

J o w s  Le. Ward f o r  plaintiffs. 
Thomas P. P ~ u i f t  for defendant. 

B R ~ G D E K ,  J. The defendant was the president and treasurer of a cor- 
poration known as the Yeager AIanufacturing Company. His  brother, 
Walker Lyerly, was secretary and treasurer thereof. Walker Lyerly, as 
such general manager, purchased from plaintiffs for and In behalf of the 
corporation three carloads of lumber. The correspondence between the 
parties relating to said lumber discloses that the corporation ordered the 
lumbw, aiid that the plaintiffs shipped the same upon such corporate 
orders. I n  the letter of 29 September, 1932, nritten by the plaintiffs, 
was a memorandum, as follows: "Our terms on this order are 256-30 
days or a notc for 60 days endorsed by Mr. E. Lyerly." The corpora- 
tion vent into bankruptcy in December, 1932, and the plaintiffs bring 
this action against the defendant, alleging that he was individually 
responsible for the payment of said lumber. The defendant denied lia- 
bility and pleaded C. S., 987, as a defense. This statute provides, in 
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substance, that "no action shall be brought . . . to charge any 
defendant upon a special promise to  answer the debt, default or mis- 
carriage of another person, unless the agreement upon which such action 
shall be brought, or  some memorandum or note thereof, shall be in 
writing, and signed by the party charged therewith or some other person 
thereunto by him lawfully authorized." The record discloses that the 
defendant received no property as a result of tlie transactioii, and signed 
no letter or memorandum. The  record further discloses that  tlie rrltry 
on the letter of plaintiff.;, dated 29 September, 1932, TI-as not siqned hy 
E. Lyerly, nor is there evidence that he erer  saw the letter or knew of its 
existence. 

The  plaintiffs stake their case and assert liability against the defcnd- 
ant  upon three theories, to wi t :  (1)  That  VTalker Lyerly, the brother 
of defendant, and general manager of the corporation, was th t  agent of 
the defendant, with power and authority to bind hinl for the debts of the 
corporation; (2)  that the course of dealing between the parties consti- 
tuted Walker Lyerly an agent of defendant bx operation of eetopprl; 
( 3 )  that notice to the corporation of the terms upon which the lumber 
was shipped was binding upon the defendant, who was not only prcsiderlt 
and treasurer of the company, but who also owned a large portion of 
stock. 

The  solution of the first question of law depends, in part, upon xhether 
the defendant E. Lyerly v a s  an original promisor. -111 the decided 
cases coristruing C. S., 987, are to the effect that if tlie party sought to 
be charged is in fact the direct paymaster or makes an original 1)romise 
to ansn er for the debt of another that the statute of frauds constitutes no 
defense and affords no protection against liability. Pcele c. I'ouell, 
156 N. C., 2 5 3 ,  73 S. E., 234; I fandle C'o. v. I'lumblng Co.,  171 S. C., 
495, 88 S .  B., 514; ,11c('all v .  l n s f i fu te ,  187 N. C., 7.37, 122 S. E., 8.50; 
Beck 1 % .  I l a l l i t ~ d ,  202 N .  C., 846, 163 S. E., 747. This idea n a s  ex- 
pressed in Peele c. Powell, s u p a ,  as follows: "Where the promise is for 
the benefit of the promisor, and he has a personal, immediate, and 
pecuniary benefit in the transaction, as  in S e a l  v. Eellamy, 73 S. C., 
384, and in  Dale 2). Lumber Co., 152 I\'. C., 653, or where the promise to 
pay the debt of another is all or part  of the consideration for p r o y r t y  
conveyed to the promisor, as in IIockaday ?;. Parker., 53 S. C'., 17, 
. . . or is a promise to make good notes transferred in  payment of 
property, as in Adcock v. Fleming, 19 N. C., 225, . . . the promise 
is valid although in parol. 

"If, however, the promise does not create an  original obligation, and it 
is collateral, and is merely superadded to the promise of another to pay 
the debt, he remaining liable, the promisor is  not liable, unless there is a 
writing; and this is true whether made at the time tlie debt is created 
or 110t." 
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The  evidence in this case, as we interpret it, does not disclose that the 
defendant had "a personal, immediate, and pecuniary benefit in the 
transaction." Of course, he was a stockholder and necessarily interested 
in the successful and profitable operation of the corpora;ion; but such 
interest was no more "personal and immediate" than the intercst of a 
landlord in a profitable crop made by a tenant, and such interest was 
declared in  Peek v. Powell, supra, to be insufficient witliout a written 
memorandum, although the landlord had verbally promiwd to pay the 
debt of the tenant. Consequently, it  necessarily follow3 that no verbal 
promise by the defendant to pay the debt of the corporation would im- 
pose liability upon the defendant in view of the facts and circumstances 
disclosed by the present record. 

The next auestion i s :  Was  there such a writing or written mem- " 
orarlrlum as the statute contemplates? Walker Lyerly, the brothcr of 
defendant, and general manager of the company, ordered lumber from 
the plaintiffs. The plaintiffs shipped the lumber and in aclinowledging 
to the co r~ora t ion  the order and its thanks for the bus ness, wrote in  
such letter of acknowledgment the words, "Our terms on this order are 
2%-30 days or a note for 60 days endorsed by Mr. E. Lyerly." This 
letter was signed by the plaintiffs. There is no suggestion that  even 
Walker Lyerly signed this memorandum either in behalf of tlie con]- 
pany or in behalf of the defendant E. Lyerly. Therefole, nothing else 
appearing, the plaintiffs were out of court. B u t  the blaintiffs assert 
that on 15 June,  1932, the Yeager Manufacturing Company ordered 
lumber from them, and that  Walker Lyerly, for and ii behalf of the 
company, had signed an  order containing the words "either discount or 
accept and endorsed by E. Lyerly." Iloubtless the words "accept and" 
are intended for  the word acceptance. No point, honewr ,  is made of 
that. There was further evidence that  the defendant E. Lverlv had " " 

paid for that  car of lumber with a check signed by him as treasurer. 
There was no evidence that  any acceptance had been gi..en by him for 
such shipment, or tha t  he had endorsed any negotiable iilstrument of 
any character evidencing the purchase price thereof. IiideeJ, the wit- 
ness for plaintiff's testified: "I never had any conver3ation n i th  E. 
Lyerly about the purchase of lumber. I talked with him a little. S o ,  
I never asked him about guaranteeing any bills. In the eighteen 
months that  I called on the Yeager Nanufacturing Company and saw 
him time and again, I never mentioned to him one time whether he - 
guaral~teed these bills or whether he would be responsible for them, or 
anything like them." - 

IIence, as the defendant had never made an  original promise or 
verbally agreed to become paymaster, and as there was no writing signed 
by him in compliance with the statute of frauds, his liability must rest 
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upon the notation made by Walker Lyerly on the order of 15  June ,  
1932. Walker Lyerly was placed upon the witness stand by the plain- 
tiffs and testified that he had no authority to  bind the defendant. 

Moreorer, assuming that E. Lyerly was bound by the notation, the 
extent of his liability was for the purchase price of that particular car 
of lumber, and it is admitted that the same was paid in due timr b,y the 
corporation. Such notation did not constitute a continuing guaranty 
a s  disclosed in S o v e l t y  Co. v. A n d r e w ,  188 N. C., 59, 123 S. E., 314. 
The  record discloses that the shipments of lumber from the plaintiffs to 
the corporation were all independent transactions, and based upon intlr- 
pendent orders. I t  follom, therefore, that E. Lyerly is not liable for 
tlie three cars of lumber in controrersy, by r i r t ue  of the notation on the 
order of 15  June,  1933. 

Nor does tlie fact that the lumber was shipped to tlie corporation with 
a notation that E. Lycrlv was to he responsible for the payment of tlle 
purchase price impose liability upon him. Asbury  v. X a u n ~ , y ,  173 
x. C., 454, 92 S. E., 267; Bank 21. C o u r L x a ! ~ ,  200 N. C., 522, Is7 S. E., 
864. I t  was held in the C'ourtzcay case, supra, that  a resolution of the 
board of directors of a corporation did not impose personal liability upon 
them to the  payce of a note. Manifestly, a letter nri t ten by a shipper 
woultl not impose a greater obligation than a formal resolution duly 

I n  the final analysis, the evidence discloses that  E. Lyerly was not 
an original promisor or paymaster as contemplated by law, and that 
there was no writing signed by him or his agent "tliereunto lawfully 
authorized," and, consequently, the motion for nonsuit should hare  been 
granted. 

Reversed. 

SCHESCX, J., took no part i n  the consideration or decision of this case. 

HENRY ANGELOFF v. HETVITT FREEMAN. 

(Filed 10 October, 1934.) 

1. Bankruptcy C b-- 
d trustee in bankruptcy is vested with title to the bankrupt's propertx 

by operation of law as of the date the debtor is adjudged a bankrupt. 
U. S. C. A. Title 11, see. 110. 

2. Bankruptcy C -Purchaser at trustee's sale acquires title of trustee 
and may assert claim to property as real party in interest. 

Where the trustee in banlm~ptcy sells a chattel belonging to the debtor 
the purchaser obtains the title of the trustee which vested in the trustee 
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by operation of law as of tlie date of the adjudication of the debtor as a 
baiikrupt, and the title of the purchaser a t  the trustee's sale is superior 
to the title of a purchaser a t  a sheriff's sale held subsequent to tlie adjudi- 
cation in bai~lrruptcy under execution on a judgment doclreted prior to 
such adjudication, and the purchaser a t  the trustee's sale is the real party 
in interest and may assert in the courts of this State all rights which 
could hare becn asserted by the trustee. 

CIVIL ACTIOK, before Devin,  J. ,  at  March Term, 1934, of GATES. 
I n  an  action in Gates County, entitled "Corporation Commission v. 

Mrs. Fred T.  Carrier," a judgment for bank stock asses;niei!t was duly 
docketed against her on S March, 1930. Mrs. Carrier n a s  a resident 
of Tennessee and owned a Packard automobile. On or about 1 Febru- 
ary, 1933, she left said autoniobile in the hands of tlie defendant in 
Gates Coulity, Sor t l i  Carolina. Tliereafter, and prior to 14 ,ipril, 1033, 
Mrs. ('arrier filed n voluntarp petition in  bankruptcy in the Ilistrict 
Court of the United States for the S o r t h  D i ~ i s i o n  of tlic Eastern Dis- 
trict of Temiesxe, and on said date n a s  duly adjudicated a banlirupt. 
On 11 May, 1903, Dayton Hunter,  of Elizabethton, Tennessee, n-21s duly 
appointed and qualified as trustee of said baiikrupt estate. The auto- 
mobile was not listed in the schedule and this fact was cl~scoverctl in the 
examination of the banlirupt before tlie refcrcr, and tliertwpon tlie b ~ n l r -  
rupt  duly listed said automobile. Thereafter the trustec ill bankrup tc~ ,  
pursuant to an  order duly made by the referee, sold tlit  autoniobile at 
the postoffice building in Elizabetliton, Teniiessce, oil 4 Octobcr, 1933, 
and tlie plaintiff became tlie purchaser thereof for tlie sum of $10.00, 
subject to ally and all valid liens. Said sale v a s  duly confirmed Ly the 
refwet> in bankruptcy on 18 October, 1933, and a bill t,f sale was e x -  
cutcd and t lel i~ ered by the trustee to the plaintiff. Tlw plaiiitifi' came 
to Kor th  Carolina and made demaid  on the defendant for the car, and 
was informed that on 3 October, 1933, tlie slicriff of Gates County, 
under an  esecution duly issued on the bank assessment ,jutlgrneiit, here- 
inbefore referred to, liad duly sold said car a t  the courtliouse door in 
G a t e s  ille on 14 October, 1933, '(when and where the defendant IIewitt 
Freeman became the purchaser thereof for the sum of $236.00," mid 
that t h e  sheriff of Gates County liad executed mid dr1li~ered to said 
defendant a bill of sale for tlie automobile. 

There was e~ idcnce  that the trustee in bankruptcy liad called up011 the 
defendant ~ e v e r a l  weelis prior to  the sheriff's sale and made an effort to 
obtain possession of the car, and that  there liad becn coi sitlcrable corre- 
spondt>nce betnceii the trustee in baiilrruptcy and the dcfenda~it .  

-It the conclusion of the evidence the judge instructed the jury to 
ansner the issue of ownership in favor of the plaintiff, ilnd the issue of 
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value lri t h e  sum of $256.00, a s  said amount  was the only evideiice upon  
tliat isyuc. I t  appearecl f r o m  the  e r i d e ~ w e  t h a t  the  defendant Jvas ell- 
titled to a storage lien 111 tlip sum of $44.90 upon said car,  and tlir,reupon 
juclgment w a i  ciitered tha t  the  lain in tiff n a s  the onlier of said ca r  a i d  
i.lit~tle 1 to the possessioii thcreof upon p a g n i e ~ ~ t  to the defendant of t h e  
\u1i1 of $44.90 storage charges. 

P r o m  the foregoing judgment the defendant appealed. 

A. l'rlston Godz i~ in ,  C.  Lec R i c h a r d s o n ,  und T h o m p s o n  CE 1T'llson for 
plucn f i f .  

C'osfen cb C'osten uncl J o h n  11. Ilull f o r  d e f e n d a n t .  

P i  I I .  T h e  Bankruptcy  Act pro1 ides tliat upon  tlie appoint- 
melit uf a tiuLtee t h a t  such t ru i tce  is ''I t,sted by  operation of lam 3~1th  
the t ~ t l e  of t l ~ o  bnnkrupt a5 of the date  h c  nn5 adjudged a Lanhrupt," 
ctc. St e V. S. C. ,\. T i t l r  11, sec. 110. I t  also provides t h a t  the  tit le 
to the  prol lwty of a bankrupt  n h i c h  has  bee11 sold "shall be co l l~eyed  
to the purchaser by the trustee." 

T h e  atijutiication of hallliruptcy i n  Temessee  n as  made 011 14 April,  
1'32.1, a i d  t l ~ c r t u p o n  the t l t k  to  thc. automobile passed to the  trustee by 
o l ~ ~ w t ~ o ~ i  of the  b a n k r u p t ~ y  statute. N o r e o ~ e r ,  the trustee 111 bank- 
r u l ~ t q  coil\ q m 1  such title as  tlie b d ~ r u l ~ t  had  to t h e  plaintiff, and  said 
s : h  J\ as  duly collfirined. Con~equent ly ,  the plaintiff could a s ~ e r t  i n  t h e  
courts of Sort11 C ' a r o l i ~ ~ a  al l  rlglits to the  property nhicl i  could be 
a,scrteil by the  tru.;tee i n  hmikruptcy, aiid n as under  the c.ircu~iistances 
the real p r t y  ill interest as  co l~ t tmpla ted  by tho l a w  of this State .  
Ileiice, t h c  judge ruled corrt,ctlg. See llTurd c. l l a i ~ g e t f ,  131 N. C., 36.5, 
66 S. E., 340;  h l / a l o ~ ~  L .  -\ e w ,  253, 315, 75 L a w  Ed., 1060;  E.L Pude 
l l a l t l ~ ~ ~ ,  Tb La\\ Ed., 674. 

AKi1 incd. 

W. SCOTT RAL)EIiER v. ROYAL PIKES PARK, INC., ASD 

i\lAIiGUERITTE JACKSON. 

(Filed 10 October, 1034.) 

Judgments K b-It will be presumed on appeal that findings upon mluch 
jud,gmcnt is set  nsidc uudw C. S., 600, are supported by eridencc. 

Whcre IIO e~idvnce alJlwnrs in the case oil alqlenl from ~111 order settillg 
asitle a juilgiuent for  surgrise and cxcua:ll)le neglect under CI. S., GOO, i t  
will be 111'esurued that the fiiltlings of fact are  baaed upon sufieiellt eri- 
de~ice ill tllc nbaeuce of c s c c l ~ t i o ~ ~ s  to the findings, and the order \\.ill be 
afiirrnetl \\-liere the filldings sustain the court's holding that movants have 
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shown excusable neglect and meritorious defense. As to whether the 
pleadings, judgment sought to be set aside, and the record incident thereto, 
and the motion and affidavit of movants may be treated a s  evidence, 
qutere? 

MOTIOS to  set aside a judgment, heard before Pless, J., at  J u n e  Terni, 
1934, of BURCOMBE. Affirmed. 

This was a motion made before the general county court of Buncombe 
by the defendant Royal Pines Park,  Inc., and intervenors Louis M. 
Bourne, Haywood Parker and John  DuBose, under C. S., 600, to set 
aside a judgment by default final rendered in  said court in the above 
entitled cause on 19 December, 1932. From judgmert granting the 
motion the plaintiff appealed to the Superior Court, and from judg- 
ment there affirming the court below, appealed to this (lourt, assigning 
errors. 

Weaver & Xi l ler  for appellant. 
Bourne, Parker, Bernard & DuBose for appellees. 

PER CL-RIAM. The judge of the general county court of Buncombe, 
"after hearing evidence for plaintiff and movants, ai3d argument of 
counsel," found the facts, and upon the facts so found l.eld, "in its dis- 
cretion and as a matter of law. . . . that the movants have shown 
cxcusablc neglect and a meritorious defense," and adjudged that the 
default judgment and the proceedings pursuant thereto, be "declared null 
and void and set aside." 

No evidence appears in the case on appeal, unless th: pleadings, the 
judgment sought to be set aside and the record incident thereto, and 
the motion a i d  affidavit of tlie movants be treated as evidence. I f  
these be so treated, they furnish sufficient basis for the findings of fact. 
I f  they be not so treated, then, in the absence of the evidence from the 
case o n  appeal, tlie findings of fact are presumed to be hased upon suffi- 
cient evidence. And withal there are no exceptions to the findings of 
facts. These findings are final and binding upon this Court. 

Tlie findings of fact fully sustain his Honor's holding that  the movants 
have ~ 1 1 0 ~ ~ 1 1  excusable neglect and meritorious defense. I n  no view of 
tlie case, tliercfore, should the judgment be reversed. Ahbitt v. Gregory, 
105 I\-. C., 203;  Bank v. Duke,  187 N. C., 386; Weil  2'. TT'oodard, 104 
N .  C.. 94. 

Affirmed. 
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(Filed 31 October, 1934.) 

Taxation H +Holders of prior registered mortgage liens should be made 
parties in tax certiticate foreclosure. 

I t  is necessary that  the holders of liens under prior registered mort- 
gages be made parties and be duly served with summons in proceedings 
to foreclose a tax sale certificate in order for the purchaser a t  the sale to 
obtain title free from the lien of the encumbrances, the holders of such 
liens brinq entitled to notice and a n  opportunity to be heard under the 
fundamental law of the land a s  a part of due process, and the provisions 
of ch. 260, see. 5, Public Laws of 1031, cannot affect this fundamental 
right of notice and hearing. 

STACY, C. J., dissents. 

h p ~ a r ,  by defendant f r o m  Small, J. ,  20 August,  1934. F r o m  BEAU- 
FORT. E r r o r .  

T h i s  was a submission of controversy n i t h o u t  action, under  the pro- 
visions of (2. S., 626 to 628, inclusive, and  the  provisions of chapter 102, 
Public  Laws of 1031, S. C. Code of 1931 (3licliie),  sections 628 ( d )  to  
61b ( o ) ,  i1iclu4ve, generally d(,signated a s  the Unifornl  1)ecl:rratory 
Judgrneut  , k t .  T h c  gist of the  controrcrsy is  to  determine the val idi ty  
of t a x  foreclowre actions w h r e  holders of registered encumbrances mere 
not madc  parties. 

T h e  jut lgn~cnt  of the court below iq a s  follows: "This  cause coming 
on to be heart1 Ilp consent, before t l ~ c  undersigned judge, rcdtlent i n  the  
F i r s t  Jutlicial Dictrict, upon a subrnission of controversy rvithout action, 
tlie plaintiff lwing represented by J u n i u s  D. Grimes, county attorney, 
and the dcfentiant .John ,\. N a y o  being prese~l t  i n  person reprcwnting 
liimself : T h e  cburt b e i i ~ g  of the  o p i l ~ i o r ~ ,  a f te r  a careful  review of t h e  
facts  set fo r th  i n  thc  submission of eo~itroversy n i t h o u t  action, t h a t  the  
plaintiff is the  owner in fee siniple of t h e  lands described i n  said sub- 
mission of c o i ~ t r o w r s y  n itliout ac t io i~ .  

" I t  is, t l~erefore,  ordered. adjudged and decreed t h a t  the  contract be- 
tween the  plaintiff and  defendant f o r  the  sale of said lands is biuding 
upon the  tlofenclant and  t h e  defe~idan t  is ordered, upon t h e  tender to  
11im of a good ant1 sufficient deed conr eying said lands i n  fee simple i n  
prolwr form, properly exccutetl, to  p a y  the purchase price f o r  said lands 
a s  scxt out i n  said submisiion of cor~ t rore rsv  ~ r i t l l o u t  action : I t  is f u r -  
ther  ordered tha t  tllc plaintiff recover the costs of this  actioil, to be 
taxed by the  clerk." 

Defendant  made  immcrous exceptions arid assignments of error  arid 
appealed to tlie Supreine Court.  T h e  mater ial  one and necessary facts  
will be set fo r th  in the  opinion. 
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Junius D. Grimes for plaintif. 
J o h n  A. Xayo, in propria persona. 

CLARKSOS, J. The  defendant made a contract to purchase a fee- 
simple title, free of encumbrances, from plaintiff, certain tracts of land 
in  Beaufort County, N. C., containing approximately 2ti,149 acres, for  
the sum of $12.959.80. The plaintiff claimed title to ssme under four 
tax fol-eclosure suits instituted by plaintiff against the J. & W. Land 
Company (abbreviation for Jamesville and Washington). The defend- 
ant refused to carry out his contract, contending that  plaintiff did not 
have a fee-simple title to the land, free of encumbrances. The plaintiff 
i n  i ts  rontract agreed to execute and deliver "a good and sufficient deed 
for the said lands above described with special covenant; of warranty." 
We think the contention of defendant is correct. 

The facts agreed to, in part, are as follo~vs: "That thl. J. & W. Land 
Compmy was created and organized as a corporation under the laws 
of hTol-th Gal-oliiia on 18 November, 1919, and on and prior to the first 
day of May, 1928, was the owner in fee simple of the lands which are 
the subject of this controversy, including both those l y i i g  in 1T~'~shing- 
ton Township and those lying in Long ,\crt> 'To~vnsllip; hut the onner- 
ship of the said J. & Mr. Land C o r n p a ~ ~ y  n a s  subject to a timber contract 
with the Interstate Cooperage Company, dated 1 Nay,  1923, and regis- 
tered 28 Xay ,  1923, in Book 245, page 149, of the Ueaufort County 
records; and said onnership n a s  also subject to a deed cf trust to A. D. 
Maclean,  tivstec for Interstate ('ooperage Company to secure certain 
indebtedness t l~erein recited as owing to the Interstate Cooperage Com- 
pany, ~ r l ~ i r l i  deed of trust is dated 1 June, 1923, and resistered 2 June,  
1923, in Book 216, page 7 ,  of the Beaufort County records: 

"Altd said title of the said J. & Vtr. Land Company was also subject to 
a deed of trust to the Trust  Company of TIrashingto~i, dated 1 July,  
1923, and registered 25 July,  1923, i n  Book 246, page 21, of the Beau- 
fort County records, to secure the indebtedness referred to in said deed 
of trust. 

"That the time to exercise the rights given under said timber deed 
has not expired by the terms of said timber deed; and neither said 
timber deed nor the deed of trust to A. D. NacLeon nor the deed of trust 
to the Trust  Company of Washington have been canceled upon the 
public records of Beaufort County; and the Interstate Cooperage Com- 
pany is a corporation organized under the laws of Xem York, but having 
its principal place of business a t  Belhaven, Beaufort County, K. C., 
where i t  has a large sanmill  and lumber ~ n a ~ ~ u f a c t u r i n g  plant, and 
A. D. MacLean is a citizen of Beaufort County, Korth Carolina, and 
was :I resident of Beaufort County until some time i n  the nlonth of 
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, 1933, and the Trust  Company of Washington i s  a corpora- 
tion organized and existing under the lams of North Carolina, with its 
principal place of business a t  Washington, North Carolina." 

Twenty-two thousand nine hundred ninety-nine acres of the land 
assessed for tax on 1 AIay, 1928, of the J. &. TV. Land Company, Was 
valued a t  $129,695. I n  the foreclosure suits, action is  brought by plain- 
tiff against the J. & T. Land Company, but those who have cmmnl- 
brances or other interest i n  the land are not made parties. 

I n  the foreclosure suits no summons  as issued: (1) Against the 
Interstate Cooperage Company that had an unexpired timber deed duly 
recorded on the land;  (2 )  A. D. MacLean, trustee for Interstate C'ooprr- 
age Company to secure certain indebtednew therein recited-the deed of 
trust being duly recorded; (3)  Trust Company of Washington, trustee, 
to secure certain inclebtedncss therein recited-the tlced of trust being 
duly recorded. 

The  instruments were registered in the above-named order or priority 
and are not canceled of record and not barred by thc statutc of limita- 
tion. 

111 the statement of facts agreed on in this aspect is the following: 
"That neither the Interstate Cooperage Company nor A. D. AlacLcnn, 
trustee, nor the Trust  Company of Washington, trustee, have been made 
parties defendant in their own names to the foreclosure suits above 
referred to, nor has service of proress been had on them except as they 
are embraced viithin the desigkition of 'all other persons clniming a;, 
interest in the subject-matter of this action.' and excrut as ad~er t i se-  
ment has been made in the nenspapers and a t  the courthouse door as 
provided by law and as shonn on Exhibits 7, 11, 17, and 21 hereto 
attached. 

"That neither tlie Interstate Cooperage Company nor ,I. D. XacLean, 
trustee, nor the Trust Company of Washington, as trustee, filed 1~1th the 
register of deeds of Beaufort County any paper or list contailling the 
names of taxpayers on whose propc.rty a lien or interest is held, as pro- 
vided by chapter 260, Public Laws of 1931." 

We think that the only exception and assignment of error made by 
defendant, necessary to determine this controrersy, is as fo l lo~m:  ''To 
the invalidity of the judgments because of the failure to make as parties 
i n  the tax foreclosure suits Interstate Cooperage Company, A. D. ,\lac- 
Lean, trustee, and the Trust  Company of Washington, trustee, each of 
whom is a necessary party to each of said suits." 

We think this exception and assignment of error must be sustained. 
The principle is well stated in 21 R. C. L. (Process), see. 3, page 1262: 
"It is a principle that  lies a t  the foundation of all jurisprudence in 
civilized countries that  a person must have an  opportunity of being 
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heard before a court can deprive h im of his  rights. Any other doctrine 
would be antagonistic to our form of government and tc, the provisions 
of our Constitution. S o  court, i n  the ordinary administration of jus- 
tice, in common-law proceedings, can exercise jurisdictio t~ orer a person 
unless he shall voluntarily appear, or  is found within the jurisdiction of 
the court. so as  to be serred with Drocess. Therefore, in order to author- 
ize a court to  determine the adverse claims of parties touching their 
rights in things, judicial process is indispensable. Until notice is given, 
the court has no jurisdiction in any case to proceed to judgment, what- 
ever its authority may be, by the law of i ts  organization, orer the 
subject-matter. Judgment without notice wants all the attributes of a 
judicial determination; i t  is judicial usurpation and oppression, and 
can never be upheld where justice is  justly administel-ed. The  mere 
fact that  a defendant has knowledge of a suit, pending against him, is 
not suificient to give the court jurisdiction. E r e n  in proceedings in rem 
notice, either actual or constructive, is  required, in orde;. that  the judg- 
ment may have any validity. B u t  notice is  for the sole benefit of the 
defendant to afford him an  opportunity of being heard on the claim or 
the charges made against him. I t  is  not required for the protection of 
the plaintiff. Noreover, a party may waire his right to have a suit 
begun against h im by process, and he does so by making a roluntary 
appearance, or  by authorizing another to  appear for hiin. I f  jurisdic- 
tion is once lost, it  can be regained only by a second service of process." 

Notice and an  opportunity to be heard i s  a funclamertal principle of 
our jurisprudence. I t  is of vital importance and constitutes due process 
of lan.. Ma~*khanz v. Carver, I88  S. C., 615. The Constitution of 
North Carolina, Art. I, sec. 29, says: "-1 frequent recurrence to 
fundamental principles is absolutely necessary to preserve the blessings 
of liberty." The  great lawgirer, Moses, said, Deut., ch. 19, part  of 
verse 1 4 :  "Thou shalt not remove thy neighbor's landmark which they of 
old time hare  set i n  thine inheritance." 

As far  as the human can make i t  so, law should be an  exact science- 
orderl,y procedure and orderly gowrnment are necessarj for the law of 
life. Law is not a "feather on the water" and it should not be "auick- 
sand" to t rap  the unwary. 

I n  Gammon v. Johnson, 126 N .  C., 64 (65),  is the following: "In 
general all encumbrancers, whether prior or subsequent encunlbrancers, 
as well as  the mortgagor, should be parties to  a proceeding for fore- 
closure, and judgment creditors as well as mortgagc?es. IIinson v. 
Adrian, 86 N .  C., 61; LeDuc v. Brandt, 110 N. C., 289." 

I n  Jones v, Williams, 153 N .  C1., 179 ( l85) ,  citing Wiltsie Mortgage 
Foreclosures, see. 61, is the following: "All authorities in all countries 
where mortgages are foreclosed by equitable actions are agreed that  sub- 
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sequent and junior mortgagees are  necessary parties to the foreclosure of 
a prior mortgage in order to extinguish and cut off their liens. The 
action can be sustained without them, but a defective title ~vould be 
offered at the sale which no court would compel a bidder to accept. The  
rule has long been settled that  in a bill to foreclose a mortgage, the rights 
of encumbrancers not made parties to the suit are not barred or affected 
by the decree. I f  a junior mortgagee is  omitted, as a party, his remedy 
is to redeem from the sale under foreclosure." . . . A t  11. 100 : "The 
rule rests upon the reasonable assumption that  the junior encunlbrancer 
has an interest which should be protected by the courts, and which 
cannot be taken from him or impaired without notice and an oppor- 
tunity to be heard. ' I t  has long been the received rule (exprwsed in  tlie 
maxim audi alteram parfem), that  no one is to be condemned, punished 
o r  deprived of his property in any judicial proceeding, u n l e s ~  he has had 
a n  opportunity of being heard.' Broome Legal Xas ims  (8  Ed.),  p. 112." 

N. C. Practice and Procedure in Ciri l  Cases (McIi~tosli) ,  1). 217, 
speaking to the subject: '(As to prior and subsequent encumbrmlcws, it 
is generally held that, if the purpose of the proceeding is to get a sale 
of the property discharged of all liens so that a purchaser will be pro- 
tected, it  is necessary that they should be made parties. Tlic ~ ~ r i o r  mort- 
gagee has the first right and if the land is sold a t  the suit of a sub-,q .c ucnt 
mortgagee, the  purchaser will take it subject to the lien of tlie prior 
mortgage. I f  subsequent mortgagees are not made parties, it n a s  for- 
merly held that  the sale of the land would discharge their liens, wliicll 
~vould be transferred to the fund received; but i t  is now held that  subic- 
quent mortgagees or lienholders arc  not bound by the action uriless they 
are  made parties, and that  they mould still have the right to rcdec>ni." 

I n  Jadison C'ounfy v. Coxe, 204 N .  C., 58 (66),  i t  i s  said:  "Plaintiff 
cites Orange C'ounty v. Wilson, 202 N. C., 424, a t  page 427, it is clearly 
stated:  'Besides, the trustees of the petitioners xvere parties defendant 
and were served with process.' Gammon v. Johnson, 126 K. C., 6-1; 
Jones v. IVilliarns, 155 N .  C.,  179." Guy v. Harmon, 204 3. C., 226 
(227) ; Wilkes County v. Forester, 204 AT. C., 163; Bank v. Thonzas, 
204 K. C., 599 (601-2) ; Buncombe County v. drbogasf, 205 N. C., 71.3; 
Buncombe County v. Penland, 206 N .  C., 299 (303). The  case of Street 
v. Hildebrand, 205 N. C., 208, is easily distinguishable-the question 
here was not considered in that  case. 

X. C. Code, 1931 (Michie), see. 8037, page 2269, i n  part  is as follows: 
"Every holder of a sheriff's certificate of sale of real estate for taxes 
shall have the right of lien against all real estate described in the certifi- 
cate as in case of mortgage. . . . Such relief shall be afforded only 
in an  action in  the nature of an  action to foreclose a mortgage," etc. 
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The General Asseinbly, by chapter 260, Public L a n s  1931, sec. 5,  
provides for a "mass publication." I n  part, i t  is as follows : "The per- 
son in whose name said real estate has  been listed for taxation, together 
with the wife or husband, if married, shall be made d e f d a n t s  in said 
action and shall be served with process as in civil actions. Sotice, by 
posting a t  the courthouse door, shall be given to all other persons claim- 
ing any interest in the subject-matter of the action to Ippear, present 
and defend their claims," etc. This  was adverted to in  Orange C o u n t y  
v. Jenl i ins ,  200 N .  C., 202, and Orange C o u n f y  c. It'ilson, 202 3. C., 424. 

We do not think chapter 260, Public L a n s  of 1931, s ~ c .  8037-b, page 
322, can affect the fundamental law requiring notice and a n  opportunity 
to be heard. I t  is, in part, as follows: "Between the first day of 
December and the first day of N a y  after taxes are due, any lieiiholder or 
interested party may file a list with the register of deeds containing the 
names of taxpayers on whose property a lien or interest is  held showing 
sucli information with respect to each of such taxpayers as  is herein- 
after required to be recorded, by said register of deeds." . . . " h d  
if sucli list contains the name of the defendant in the action, shall be 
made parties to said action and the cost of the service of the summons 
shall be taxed against the lienholder. The rights of such lienholders 
shall not be affected uiiless made parties to the action." 

F o r  the reasons giren, i n  the judgment of the court be ow there is  
Error.  

STACY, C. J., dissents. 

T H E  B d N I i  O F  BEAUFORT,  BEAUFORT,  S. C. (ASD W. A. A L L E S ,  
~.IQUIDATISG AGEST O F  THE BANI i  O F  BEAUFORT,  A S D  bI\InS. U, bI. 
DLSOXER,  ADDITIOXAL PA~~TIES PLAIATIFF), V. T H E  CObIJIERCIAI, 
NATIONAL BANI< O F  RALEIGH,  N. C .  ( A K D  L. A. LEIiTZ,  RECEIVER OF 
CC)JIJIERCIAL KATIOSAL BAlUIi O F  I l b L E I G H ,  S. C., ADDITIOSAL 
PARTIES DEFEXDAKT) . 

(Filed 31 October, 1031.) 

1. Trial D a-On motion of nonsuit all the evidence is lo  be considered 
in the light most favorable to plaintiff. 

Upon a motion as of nonsuit, all the evidence, whether offered by plain- 
tifit' or elicited from defendaut's \vitnesses, is to be considered in the light 
most favorable to plaintiff, and lie is entitled to every r2asonable intend- 
ment thereon and every reasonable inference therefrom, and the motion 
should be denied if there is any sufficient evidence on thc whole record to 
warrant a recovery by plaintib. C. S., 367. 



N. C.] FALL TERX, 1034. 217 

2. Evidence S b- 
An essential fac t  may be proren by circumst:~ntial  evidence. 

3. Brokers 0! d-Evidence that bonds given to broker were the %?me that 
broker deposited with bank with draft for collection held sufficient. 

I n  th is  case there  was  evidence tliat a customer of a bank, in nccordalice 
~ i t h  a n  agreement negotiated through the  balik. sent tn-o North (':\rolina 
bonds to a brr~lierage firm for  sale a t  a fiseil pric.e, and  tha t  on t h r t  day 
the  brolierage firm deposited in n local l)a111i two S o r t h  Carolina I~ontls 
with d ra f t  attachec! drnn-n on a S e w  Tol,li I!anli in the  sum acrced upon 
for  the  sa le  of tlie bonds: H e l d ,  the e r i t l c ~ ~ c e  n-as sufficient to Iw sn1)- 
mitted to  the  jury in the customer's actioli to rrcorcLr the  lrroc'ct~ls of t l i ~  
d ra f t  a s  to  the  identity of tlie customer's bonds and the  bc~nds cic'1wsited 
hy the  broliers. 

4. Same: Banks and Banking C c - Evidence that bank received draft 
from broker as collecting agent held sufficient to be submitted to 
jury. 

Evidence tha t  n brokerage firm t le~osi tcd  in a local lmilr a d ra f t  clrnn-n 
on a h n l i  in another state.  using tlie local bank's regular cdtymit slip, 
which gave i t  the right to charge t h e  i tem back to the  firm's :~cc t~un t  if 
not collected, is held  sufficient to sustain the jury's findin:: t ha t  the local 
b:rn!i was  a n  a w n t  for collection of the  d ra f t  ant1 not a l~urcliaser t l~r rcof  
in a n  action by customer of the  brokerage firm to recover t he  prtrceccls 
of the draf t .  

5. Banks and Banking H r-Evidence that bank was trustee of proceeds 
of draft, entitling owner to preference held sufficient for jury. 

Evidence tha t  a hank rcceiretl :I d r a f t  from a brolterage firm for col- 
Iwtion. and t h a t  prior to the  collcction of t he  draf t ,  p l a i~ i t i f t "~  nzcnt. 111)011 
tlie insolrcncy of the  brolieragr firm.  lotil lied the bank tliat the d ra f t  
~~el)rcwlllecl  the lrurcllase l)rit>e of plaintiff's bollds sold 11y lrl;~intiff 
tlironi.11 the brokerage firm, nncl tha t  tlie ~)rocectls of the d ra f t  be l (~ l~gcd  
to l)lnintib, is  ke ld  snfiific.ient to sus ta in  the  jury's  finclili t ha t  nIroll the  
collcction of t l ~ e  d ra f t  tlie bank lleltl the  proceetls thereof a s  trustce for tlie 
plaintiff, the  l~laintiff'  being the  o\\mer tllcreof and not tlie broliers, ant! the 
balili li:~d I IO ri-ht to  credit  the clrnft before i t  had l )wn  collcc3tecl to ;I 

note due the  banli by tlie brokerage firm, and  upon the  bal~li 's  Inter ill- 
S ~ ~ V P I I C . ~  l~li~intif t '  was  entitlod to a 1)referellce in i t s  assets for  the amount 
collected on tLe d rn f t  b~ the  1):uili. 

AIJPEAI. by tlefcndali t  f r o m  Daniels ,  J., a n d  a ju ry ,  at  J u n e  T c i m ,  
1934, c~f CARTERLT. KO r3rror.  

T h i s  is a c i ~ i l  ac t ion ,  o r ig ina l ly  b rough t  LJ t h e  Bank of Rt.nufort 

a g a i ~ ~ s t  t h e  Commercial xa t iona l  B a n k  of Ra le igh ,  t o  recox-er t l i r  smn 
of $2.OSO, t h e  proceetls f r o m  t h e  sa l e  of t w o  K o r t h  C a r o l i ~ ~ a  S t a t e  Hi& 
nay  S e r i a l  Bonds ,  S o .  55480 a n d  N o .  5549G. -1f ter  t h e  a c t i o ~ i  n.as 
commenced,  bo th  t h e  p la in t i f f  hank a n d  d e f e n d a n t  b a n k   vent i n t o  l iqui -  

d a t i o n  arid t l ie r e c e i ~ e r  of each  m a d e  pa r t i e s .  

D u r i n g  t h e  t r i a l  of t h e  ac t ion  before  his H o n o r ,  F. A. Danie ls ,  j udge  

pre,si t l i~ig,  :rnd a ju ry ,  a t  t h e  J u n e  T e r m ,  1934, of t h e  C a r t e r e t  C o u ~ ~ t y  
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Superior Court, i t  developed that  Mrs. D. 11. DeKoyer was the owner of 
the two bonds in  question prior to their sale, and she w ~ ,  by consent of 
parties plaintiff and defendant, made a party plaintiff. 

The  following issues were submitted to the jury and their answers 
thereto: "(1) Were the bonds attached to the draft  deposited with the 
Commercial Xational Bank, the identical bonds sent by the Bank of 
Beaufort to Durfey 8: Marr  for sale for the benefit of Mrs. D. 11. 
DeXoyer ? A. 'Yes.' (2 )  Did the Commercial Natior a1 Bank receive 
said draft  as purchaser or for collection? 11. 'For collection.' ( 3 )  W a s  
the Commercial National Bank trustee for Xrs .  DeNoyer for the pro- 
ceeds of said bond ? A. 'Yes.' " 

The court below rendered judgment on the verdict. The  defendant 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones and necessary facts will be set forth 
in the opinion. 

J u l i u s  I". D u n c a n  for plaintif l .  
Jones  c6 Brassfield and  C .  R. W h e a t l e y  for defendant .  

CLARIISOX, J. At  the close of plaintiff's evidence an3  at the close of 
all the evidence, the defendant made motions for judgment as in case 
of nonsuit. C. S., 567. The court below overruled these motions and 
in  this we can see no error. 

On motion for judgment as  i n  case of nonsuit, the evidence is to be 
taken in the light most favorable to the plaintiff and he is entitled to the 
benefit of every reasonable intendment ul)on the erit'ence and every 
reasoliable inference to be drawn therefrom. 

An exception to a motion for judgment as in case of nonsuit taken a t  
the close of the plaintiff's evidence and renewed by deftxidant after the  
introduction of his  o u n  evidence, does not confine the appeal to the 
plaintiff's evidence alone and a judgment will be sustlined under the  
second exception, if there is any evidence on the whole record that  plain- 
tiff is entitled to  recorer. 

The defendants contend: " ( a )  There was no  evider ce to submit to 
the jury that  the two Xor th  Carolina bonds attached to the draft  drawn 
by Durfey 6: Marr  on 9 September, 1930, and deposited in the Commer- 
cial Xational Bank of Rkleigh were tlie same bonds forwarded by mail 
to Durfey & Marr  by the Bank of Beaufort on the same day. 

" (b )  Tlie evidence does not disclose that  the Comnlercial Sat ional  
Bank of Raleigh accepted the draft  drawn by Durfey 6: hIarr  on 9 Sep- 
tember, 1930, and to which was attached two North Carolina Sta te  
Bonds for collection, but on the other hand became tlie owner of the 
draft." 
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I t  is too well settled to nfed cite authorities that  a fact can be proved 
by circumstantial as well as direct evidence. J .  A. Hornaday, former 
cashier of the Bank of Beaufort, testified to the effect: That  a client 
or customer of the bank, D. hl. DeNoyer, on 6 September, 1930, came to 
the bank nit11 two Kortli Carolina Bonds of $1,000 each, to sell same. 
H e  inquired of Durfey & Marr,  who Twre brokers in Raleigh, S o r t h  
Carolina, to see v h a t  he could get for the bonds. They gave a price of 
$1,040 and accrued interest-or $2,080 for the two bonds. This infor- 
mation Hornaday gave his customer, who expressed his willingness to 
sell the bonds a t  that  price. 

On 9 September, Hornaday sent the bonds by mail to Durfey 6r X a r r .  
H e  learned that  the brokers had gone into receivership. H e  v-ent to 
Raleigh and, after going to the office of the brokers, he then went to see 
E. B. Crow, vice-president and cashier of the Commercial National 
Bank, of Raleigh, Korth Carolina. This  was on or about 11 September, 
1930. Hornatlay told him that  these bonds had been sent to I h r f e y  & 
Marr  by tlie Hank of Beaufort and they belonged to their client or cus- 
tomer. "Mr. Crow told mc that  D u r f ~ y  6- X a r r  had brought two North 
Carolina Bonds to the bank, together with other security, and had drawn 
a draft  on soine bank in S e w  York, with the securities attached." 

E. B. Cron. testified that  Durfey & Marr  "made a deposit on the 9th) 
of $2,154.12, and deposited $2,000 no r th  of bonds. . . . On tlie 
bottom of the deposit slip is the following printed matter:  'Depositor 
agrees that all items for credit or for collection are received by this hank 
subject to the coiltlitions printed on the back of this slip.' There is 
notliing on tlle back of this slip. . . . I mould not now say that this 
deposit slip covers these bonds. When an  item is accepted for collection 
there is print on the reverso side of the deposit slip. The carbon copy 
~ ~ o u l t l  have printing on it. I t  was the form that  was in use by all the 
banks, g i ~ i n g  them tlle right to charge back ari item." 

We think that the evidence is sufficient to have been submitted to the 
jury that  the draft  deposited with tlie Commercial Sat ional  Bank nit11 
bonds attached nere  the identical bonds sent by Hornaday to Durfey k 
J lar r ,  for sale for the benefit of the plaintiff, Mrs. D. N. DeNoyer. 

Did the Commercial Kation:rl Bank r e c e i ~ e  said draft  as purchaser 
or for c.ollcctioli? The jury answered "For collcction," and we think 
the evidence ample to sustain this issue. 

Tlie "depositor's slip," on its face, stated "Depositor agrees that all 
items for credit or for collection are receired by this bank subject to the 
conditions printed oil the back of this slip." So th ing  was on the back 
of the slip, but E. B. Crow testified: " I t  v a s  the form that was in use 
by all tlle banks, giving them the right to charge back an item." 

I n  Il'exfile Corp.  v. IIood, Comr. of Banks, 206 K. C., $82 (iSS),  
speaking to the subject : '(The first question inrolved : Did the checks 
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deposited in  the bank under the facts as agreed upon tlecome the prop- 
erty of the bank, or, pending collection, were they helc by the bank as 
agent for the plaintiff 1 We think they were held by the bank as agent 
for the plaintiff. We think under all the facts and circumstances of 
this case that  the bank, by express contract, x-as an agent for collection; 
the contract in clear language so states. I n  Tl'orfh CO. v. Feed CO., 172 
N. C., 335 (342), citing numerous authorities, this C'ourt said:  'The 
rule prevails with us, and i t  is supported by the weight of authority else- 
w h e r ~ ,  that  if a bank discounts a paper and places the amount, less the 
discount, to the credit of the endorser, with the right to check on it, and 
reserves the right to charge back the amount if the papcLr is not paid, by 
express agreement or one implied from the course of deding,  and not by 
reason of liability on the endorsement, the bank is an ag2nt for collection 
and not a purchaser.' Temple v. LaBergc, 184 N. O., 232; Sterling 
Xills 2.. JIilling Co., 184 S. C., 461; Rank c. Rochamora, 193 N. C., 1; 
Dcnfon v. Villing Co., 205 N. C., 7 7 ;  42 A. L. R., p. 494." 

Was the Commercial r a t i o n a l  Bank trustee for Mrs. D e N o ~ e r  for 
the proceeds of said bonds? The jury answered "Yes" ~ n d  we think the 
evidence ample to sustain this issue. 

Hornaday testified in regard to the  bonds: "I learned that  Durfey 
& I h r  had failed. . . . They belonged to us until sold. . . . 
I ~ w n t  after them arid went in the office of Durfey & Marr  and called 
for them. I then went to the Commercial National I3nnB and got an  
audience with Mr. Crow, who was vice-president and cashier of that  
institution. R e  told me that  the bonds had been accepted for collection, 
but later lie had crctlited them to the account of Durfey & Marr  and 
applied the proceeds to the indebtedness of that  firm. 1 asked him if he 
hat1 receiwd the proceeds from Kew Torlr and he said 'KO.' . . . I 
asked where the bonds had been sent and he said to the Hanover S a -  
tional Bank. I n  consequence of that information, I wired the Hailover 
Kational Dank advising the conditions under which the bonds were sent. 
. . . At that  time I made inquiry of Xi*. Crox- as  o any return on 
the draft  from the bank to nhich he said he had sent it. H e  said there 
were no returns on it. . . . At the time I talked with N r .  Crow, 
he told me that  the bonds were transmitted with the dr, lf t  attached, and 
that  the draft  was drawn by Durfey & Marr.  . . . H e  said that i t  
was taken for collection, but later credited on the indebtedness of Durfey 
& A h r ,  X r .  Crow told me that  the draft was depos~ted in the bank 
eitlier late in the evening or the next morning, and the following after- 
noon they gave credit for it.  I do not recall whether it was the after- 
noon of the 9th) or the morning of the 10th. I do not recall that  I saw 
Mr. Crow but one time. H e  told me that  he had later transferred the 
item from a collection to a credit." 
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The bonds were sent to Durfey & Marr  as brokers, or agents, to sell. 
Black's Law Dictionary (3d Ed.) ,  a t  p. 252, defines Broker as follows: 
"An agent employed t o  make bargains and contracts between other per- 
sons, i n  matters of trade, commerce, or navigation, for a compensation 
commonly called 'brokerage.' Story Ag., see. 28." 

The  evidence was to the effect that  as agents for Xrs .  DeNoyer, 
through the Bank of Beaufort and the brokers, the bonds were sold by 
the brokers and draft  drawn, with the bonds attached, on the Hanorer  
National Bank. The draft, with the bonds attached, was deposited for 
collection i n  the Commercial Kational Bank of Raleigh, North Caro- 
lina, and before the proceeds of this draft was collected for Durfey & 
Marr,  agents, the Commercial Kational Bank, on 10 September, 1930, 
credited same on a note of Durfey &- Xar r ,  which was a t  that time due 
or past due. The Commercial National Bank knew Durfcy k X a r r  
were insolvent and on 11 September i t  had notice before the draft, with 
the bonds attached, was paid, that  the proceeds of the bonds belonged 
to Mrs. DeNoyer. I n  fact, Hornaday testified: "I asked him if hc had 
received the proceeds from Xew York and he said 'So.' . . . There 
were no returns on it." 

Hornaday further testified: "In sending the bonds, I was acting 
under instructions of the bank's customer and the bank nerer acquired 
the bonds except as agent. As I understood, the Bank of Beaufort n a s  
acting as agent of Mr. DeSoyer in  selling the bonds and ncrer paid one 
dollar for them." 

According to the evidence on the part of plaintiff, the draft, mt l l  the 
bonds attached, had not been paid when notice x a s  given to tlir C'OIII- 
mercial Kationa! Bank by Hornatlay. The bank was an  agmt  for col- 
lection and the draft, with the bonds attached, was not the l~roperty 
of thc bank when the notice was given. The bank, by appropriat i~ig the 
proceeds of the draft  to its own us?, became a trustee ex nzalejicio. 

I n  1 Mechem on Agency (2d Ed.), part of sec. 1350 (pages 98s-9h9- 
990), is the follo~i-ing: ' ( I t  may be stated as a general principle that, 
nhercrer  property or funds h a ~ e  come into the hands of the agelit 
impressed with a trust in f a lo r  of the principal, such property or furicls 
may be followed by the principal as long as they can be identified until 
they come into the possession of a bonn fide purchaser for d u e  n ithout 
notice of the trust. So, if the property or funds h a w  been disposed of 
or reinvested by the agent, the trust will in equity adhere to the proceetls 
in his hands in the same manner and to the same extent as to the olair.inal - 
estate; that  is, as long as they can be traced and until they are acquired 
by a bona f ide purchaser without notice. I t  does not matter that  the 
legal title to the fund may hare  changed. Equity will follow i t  through 
any number of transmutations and preserve it for the owner so long a i  it  
can be identified. And if it  cannot be identified by reason of being 
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mingled with t h e  funds  o r  property of the  agent,  ther. t h e  principal,  
though he  m a y  not  be  able t o  ident i fy h i s  f u n d  specifically, will  be 
entitled t o  a charge upon the  whole mass to the  exteni, t h a t  t h e  t rus t  
f u n d  is  traceable i n t o  it ,  and  h a s  operated t o  enhance it .  . . . I n  
case of the  bankruptcy of t h e  agent,  nei ther  the  p r o p e r t j  nor  the  money 
would pass to  h i s  assignees f o r  general  administration, bu t  would be 
subject t o  the  paramount  claim of the  principal." Bank v. Crowder, 
194  N.  C., 312;  W o o d  v. Bank, 199  N. C., 371. 

W e  see n o  e r ror  i n  t h e  court  below in refusing to give defendant 's 
p rayer  f o r  instruct ion or  i n  the  charge a s  given. 

I n  the  judgment  of the court  below we find 
N o  error .  

L. M. SAVAGE, IXDIVIDUALLY, A N D  AS A MEMBER OF PARTNERSHIP O F  SAVAGE 
SEED COMPANY, AND AS ADMIXISTRATOR OF J. E. SAVAGE, DECEASED, 
v. R. E. CURRIN, LIZZIE CURRIN, AND GEORGE PEED. 

(Filed 31 October, 1934.) 

1. Pleadings F a- 
The granting of a bill of particulars pursuant to C. s., 534, lies in the 

sound discretion of the trial judge. 

2. Pleadings F c- 
Where a motion for a bill of particulars is allowed the evidence offered 

a t  the trial must be confined to the specific items set forth in such bill. 

3. Same- 
Where plaintiff's failure to comply with a n  order of the court to file an 

itemized statement of the account sued on is due to ;:he fact that his 
records had been destroyed by fire, plaintiff is not precluded by his failure 
to comply with the order from establishing the debt by competent evi- 
dence. C. S., 534. 

4. Account Stated A a- 
The acceptance of an account rendered or the failure to object to its 

correctness within a reasonable time creates a new contract to pay the 
amount due, and the creditor may maintain an action on such new 
promise. 

6. Limitation of Actions E c- 
Upon the plea of the statute of limitations the burden i s  on plaintiff to 

show that his claim is not barred. 

6. Same-Where plaintiff offers no evidence that claim is not barred. 
defendant's motion of nonsuit on plea of statute is properly granted. 

Where plaintiff resists defendant's plea of the statute of limitations 
solely on the ground that defendant left the State prim~r to three years 
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from the accrual of the cause of action, and defendant denies the allega- 
tion of nonresidence, in the absence of evidence by plaintiff in support of 
the allegation of nonresidence, defendant's motion as of nonsuit is prop- 
erly allowed. 

CIVIL ACTION, before Cowper, Special J., a t  May Term, 1934, of PITT. 
A partnership, known as the Savage Seed Company, operated a mer- 

cantile establishment in the town of Greenville, North Carolina, and i t  
was alleged that  the defendant R. E. Currin bought from time to time 
goods, wares and merchandise consisting of flour, meat, hay, beans, etc., 
from said partnership during the year 1922, and that there mas a balance 
of $245.00 due on the account. The  books and records of the partner- 
ship were destroyed by fire in 1924. On  23 November, 1933, the plain- 
tiff filed a n  affidavit in the Superior Court of P i t t  County, alleging that  
the defendants R. E. Currin and Lizzie Currin, his  wife, were residents 
of the State of Georgia and had remoxed from this State with intent to 
defraud their creditors. Vpon such affidavit the plaintiff applied for a 
warrant of attachment against a certain lot of tobacco in the posscssio~~ 
of defendant George Peed, which i t  was alleged belonged to the defend- 
ants R. E. Currin and Lizzie Currin. I t  was further alleged in the 
complaint that  the tobacco then in P i t t  County, xorth Carolilia, ill 
possession of said Peed was worth approximately $1,000. X warrant of 
attachment was duly issued and served. The defendant R. E. Currin 
filed an  answer alleging that  he had resided in P i t t  Couiity, S o r t h  Caro- 
lina, continuously "frorn prior to  1922 until during the year 1926, and 
if he had incurred any indebtedness with the plaintiff, which he denies, 
during the year 1992, same is barred by the three-year statute of limi- 
tations, and that  he hereby pleads same to  the bar of any recovery in this 
action." Thereafter the defendant R. E. Currin, J r . ,  was g r a n t d  per- 
mission to interplead by reason of the fact that he claimed the tobacco 
attached in P i t t  County as his property and not the property of h is  
father and mother, R. E. Currin and Lizzie Currin. H e  alleged that 
he planted and cultivated the tobacco in controversy in the State of 
Georgia and sent i t  to S o r t h  Carolina for sale. Other appropriate 
pleadings were filed, and thereafter the defendant served notice upon the 
plaintiff "to produce an  itemized statement shoning the indebteduess 
sued upon." The plaintiff answcred the notice, declaring that  their books 
and records had been lost or misplaced as a result of a fire, "nhich 
burned and destroyed their original entry book and ledger, and the plniri- 
tiff has only a summary statement of said account set up  in a book 
sho~r ing the accounts and amounts thereof due the plaintiff, and for 
that reason is unable to furnish an itemized statement of t l ~ e  ncZcouiit 
sued on, which was made n i t h  the plaintiff during the years 1921 and 
1922." I t  was further alleged by the plaintiff in allswer to said notice 
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that the defendant R. E. Currin had admitted the correctness of the 
account and had promised to pay same. 

At the trial the plaintiff offered eridence tending to 3how a balance 
on the account for the year 1922 of $245.00, and that  same was clue by 
the defendant. h witness for plaintiff said : "I talked I he matter over 
with Mr.  Currin as to the amount. H e  looked over th. account. H e  
never tlisputcd it. I think we agreed about it." This conversation took 
place in the fall of 1923. Witness further testified: "Mr. Currin said 
just as soon as he sold his property he would pay me. I was talking 
about getting judgment. . . . I saw Mr. Curr in ;  he  was selling 
his crop;  lie said, 'Yes, I am going to sell out what I hare  and am going 
to Georgia.' . . . I t  was right in the store. When he walked in I 
spoke about this account. H e  said he could not pay it, but was fixing 
to sell his property, and as soon as he got the money he would pay up. 
I don't know about what time i t  was. Could not say whether it was 
December or January .  We were standing a t  the desk. H e  was close 
by, the account was present. . . . I t  was itemized. We had a fire 
in 1924. I don't know what became of my  books, most of them were 
destroyed. . . . I think the account of Mr. Currin was burned. I 
have made a thorough search. . . . When I called Mr.  Currin into 
the office and asked him about the account I think I liad the account 
before me. . . . H e  did examine the account. H e  never said any- 
thing a t  all, but did say as soon as he disposed of the land he was going 
to p y  it, and that  the account was before him a t  the t i n e  he made the 
statement. . . . The item referred to here on acc30unt of R .  E. 
Currin is the balance due on the ledger account shown l ~ i m  a t  the time. 
. . , I have no book in court which I have said Mr. Currin had 
before him when any conversation took place between us,,that is, the 
book opened u p  before him when he made the statemert vhich  I have 
testific~d about. I have no such book and no such book has been opened 
in court. I made an  effort to find it.  I think i t  was bul-ned. I haven't 
seen it since the fire." 

At the conclusion of plaintiff's ex-idence the trial j ~ d g e  was of the 
opinion that  there was "110 evidence in the record in  any way showing 
any such account, either for the year 1928 or for the Sear 1923, and 
that upon the whole of the evidence the motion of deferidants for judg- 
inent of nonsuit should be allo\ved." 

From the foregoing judgment plaintiff appealed. 

S. J .  E z e r e f t  for plainfiff. 
J .  11. liarre11 for defendants .  

BROGDEK, J. (1 )  What is the effect of a request for a bill of par- 
ticulars, as provided by C. s., 534Y 



N. C.] FALL T E R M ,  1934. 225 

(2)  1 s  the claim of plaintiff barred by the statute of limitations? 
,It tlle outset it  must be noted that  the granting of a hill of particulars 

pursuant to C. S., 534, lics in the sound diqcretion of the trial judge. 
T~rnplc 1 % .  Telc,qr.aph C'o., 203 K. C., 441, 171 S. E., 630. When such 
bill of particulars is required or allowed the pvidence offered at the trial 
must be confined to  thc specific items set forth in such bill. Gruhcr  
1%. Errl)anXs, 199 K. C., 335, 134 S. E., 318; P c m b e r f o n  v .  Grecrzib(iro, 
J7. C., 205 K. C., 599, 172 S. E., 196. 

I n  the case a t  bar the plaintiff could not furnish the items constituting 
the account for the allegcd wayon that his books had bccn destroyed by 
fire. Manifestly under such circumqtariccs the failurc to file a liqt of 
the items con.;tituting the claim (lid i ~ o t  preclude the plaintiff from 
cstabliqhing his dc~bt by competent t\ idcncc. Othern iie, a fire ould 
discharge a d i d  debt. IcIoreo~ er, tlierc n a s  el itleiice that the t l e f e~~dan t  
R. E. C'urrin had examined the nccoul~t in the store of plaintiff. had 
obserxecl thc balance due and had l~roini.etl to  pay it. Conseqncntly, 
the plaintiff n a s  entitled to m:~iiltain his cause of action u p o ~ i  quch 
p r o n ~ i ~ e .  I t  is accepted lan in this juridict ion that nheli a n  :~c.count 
is rentlcred and accepted, or nhen  so rendered tlierc is no proteqt or 
objection to i t i  correctness n i th in  a reasonable time, such acccpt:wce or 
failnrr, to $0 object creates a 11rw contract to pay the amount due. Gootlr 
7.. I 'nl iqhan, 92 N. C., 610; ( ' ope land  71.  T e l ~ g r a p h  C'o., 136 S. C., 11, 
48 S. E.. 301; D n v i s  7.. i S t ~ p h ~ n s o n ,  149 S. C., 113, 6.3 S. E., 900; f : i ( l l -  
arclson 11. S n f t e l - ~ c h i f e ,  203 K. C., 113, 164 S .  E., 823. 

Therefore the plaintiff offered competent evidence tending to c ~ t a b -  
lish the liability of defentlant R. E. Currin upon the account in cow 
trorcrsy. 

H o n e w r ,  the plea of the statute of limitations is a lion in tlie path 
of rccovcrT. The account n as made in 1022. The promise to pay n a s  
made in 1823. The  w i t  was irirtituted in NOT ember, 1933. Cpon the 
plea of the statute of limitations the burden is upon the plaintiff to 
shou or to offer eviclenrc tending to show that he has brought a live 
claim to court. RanX in r. Oufcs, 153 I. C., 317, 112 S. E., 32;  P111111~1s 
T .  Pcn lnnd ,  196 C.,  425, 147 S.  E., 731; I I r i n X z ~  a f e l -  T .  Telegrapl1 Po.,  
201 C'., 224, 168 S. E.. 110. 

St'l~ile the plaintiff allcged that the defendants R. E. Currin and 
I i z t i e  Currin left the State in Jxnuary,  1924,,antl since said time 1 x ~ e  
been rcsitlents of tlle State of Georgia. sursli alleqntion n a i  spwifically 
dti~iei l  in the ansner, and there n a s  no e~ idence  offercd a t  the trial of 
the nonresidence of defendants. See C. S., 411; Lee  v. JIcli'ily, 118 
N. C., 518, 24 S. E., 210. 

Hence the ruling of the tr ial  judge was correct. 
Affirmed. 
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MISSOURIA WELLS, DUFFY HARRIS, BESSIE RIOYE, AiYD ALONZA 
HARRIS AND CHRISTANNA HARRIS, BY THEIR NEXT FRIEND, SULA 
HARRIS, v. WILLIAM E. ODUM, MAMIE E. CASTET, A. D. HARRIS, 
EXECUTOR, AND INDIVIDUALLY. 

(Filed 31 October, 1934.) 

Wills 1) m-Where duty of propounding will devolves upon beneficiaries 
court may allow fees to their attorneys to be paid out of estate. 

Where an executor named in a will advises the chief beneficiaries named 
therein that a caveat had been filed and that his interest was identical with 
the caveators', but that the beneficiaries could use his name as executor in 
joining the propounders in the caveat procseedings, and i t  appears that 
the will would not be proven in solemn form unless the 3eneficiaries pro- 
pounded same: Held, upon the determination of the proc<eedings in favor 
of the propounders, the trial court has the discretionary power to allow 
reasonable fees out of the estate to the attorneys employed by the pro- 
pounders, the employment of the attorneys being necessar8y to the success- 
ful prosecution of the proceedings. 

CIVIL ACTIOK, before Daniels, J., a t  April Term, 1934, jf CRAVES. 
On 4 June,  1928, Minnie L. Odum executed a last will and testament. 

The testatrix had no issue and died on 23 February, 1932. The pro- 
pounders, William E. Odum and Mamie E. Castet, are the children of 
the deceased husband of Minnie L. Odum by a former marriage. The  
caveators are the brothers and sisters of testatrix, and Bessie Noye, 
Alonza Harr is  and Christanna Harris, minors, are thl: children of a 
deceased brother of Minnie L. Odum. 

The will gave to her brothers, A. D. Harr is  and Duffg Harris ,  and to 
her sister, Idissouria Wells, one-fourth each "of my personal property 
and mixed of what nature and kind soever," etc. The will also devised 
to Mamie E. Castet and William E. Odum certain real property. Re- 
ferring to these devises, the will stated: "I give this property back 
because i t  was illy husband's mill and wish, and I cannct take and gi ro  
to others that which Tvas illtended for his children." A D. Harr is  was 
named executor in the will and duly qualified. Thereafter Missouria 
Wells, Duffy Harris ,  Bessie hIoye and the infant children of J. Ii. 
Harris, deceased, by their next friend, Sula Harris, filed a caveat to said 
will, in which i t  was alleged that the paper-writing pu~yor t ing  to be a 
will v a s  not the last will and testament of testatrix. I t  Tvas further 
alleged in the caveat that A. 0. Harr is  qualified as executor on 24 
March, 1932. After the caveat was filed, A. D. Harris, executor, wrote 
a lettcr to William E. Odum and Xrs .  Mamie Castet, advising them 
of the caveat and stating, "I am not expressing any opinion as to the 
merits of the proceeding, but my interest is adverse to yours and with 
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the caveators, and for this reason I agree that  you may use my name 
as the executor named in the paper-writing as  propounder, to  be joined 
with yours and a t  your cost and expense," etc. 

The cause mas transferred to the civil-issue docket and a t  the Novem- 
ber Term, 1933, of the Superior Court of Craven County a judgment 
was entered upon the verdict of the jury, declaring that  the will and 
every part  thereof mas the last x~ i l l  and testament of Xinnie  L. Odum. 
Thereafter, Mamie E. Castet and William E. Odum filed a petition 
before the clerk of the Superior Court of Craven County, alleging that 
as the interest of the executor was adverse, the burden of probounding 
the will had fallen upon them, and that  in upholding the validity of the 
will, they had emplo~ed  counsel, and they requested that  counsel be paid 
out of the assets of the estate the sum of $1,000 for .services rendered 
the rstate. The  clerk allowed the petition and awarded the sum of 
$600.00. From such order the caveators appealed to the judge of the 
Superior Court. The cause was heard by Daniels, J., a t  the June  Term, 
1933, of Craven Superior Court. The  judge found certain facts, and 
among such findings are the following : "That responsibility of securing 
probate of said will in solemn form devolred upon petitioners, in their 
discretion, who employed lawyers to counsel and represent them in the 
proceedings, and it was necessary for prosecution of said probate for 
said petitioners to employ some lawyer to advise them, and necessary 
for said petitioners and their lawyers to  give a great deal of time and 
attention to the business; that t r ial  of the matter required a full week 
of Sovember Term, 1932, and following a verdict i n  favor of said will 
caveators appealed to the Supreme Court, wherein a new trial was 
ordered, and another whole week was taken up with the matter a t  
Sovemher Term, 1933, when said will was established by verdict of the 
jury. . . . That  petitioners were justified in propounding said mill 
and by their efforts alone same was established, and if they had failed 
to employ lawyers and prosecute the matter the will of testatrix would 
ha\e  been defeated by the executor and his brothers and sister, who in 
said proceedings wcre represented by three attorneys. That  said letter 
constituted notice to said petitioners of the intention of said A. D. 
Harr is  not to attempt to prove said xi11 in solemn form, nor to resist 
the caveat filed by his brothers and sister and others, and that  it was to  
his interest and advantage that said will should not be proved. . . . 
That  if said petitioners had not propoulided said will, it  would not have 
been proven in  solenln form, and the mishes of the testatrix mould have 
been defeated; that  it was necessary for said petitioners to employ law- 
yers, . . . and that  a reasonable attorneys' fee is  properly an item 
of expense to the probate of the will i n  solemn form." 
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Upon the facts so found the judge allowed counsel fees in the sum of 
$600.00, and directed the executor to  pay said sum out of the assets of 
the estate. 

From such order the caveators appealed. 

H. 1'. Whitehurst and R. A. Nunn, for  propounders. 
D. If .  Willis and Ward & Ward for  caveators and A. D. Harris ,  

executor. 

BROGDEN, J. IS reasonable compensation for attorney for successfu~ 
propounders in a caveat proceeding a l l o ~ a b l e  and pay:ible out of the 
assets of the estate? 

The allowance of compensation to attorneys for caveators mas dis- 
cussed and decided by this Court I n  re Will of llowell, '404 IS. c., 437, 
168 S. E., 671. The Court sa id :  '(There seems to be no precedent in 
this jurisdiction for ordering an executor bringing the proceedings to  
pap out of the estate counsel fees for the attorneys for caveators. S o r  
is the authority supported in tendency by our decisions. They point 
in the other direction." Therefore, the vital inquiry is whether pro- 
pounders stand upon a different footing. 

I t  is a crime in this State to fr:ludulently suppress or conceal a mill. 
C. S., 4256. Obviously thc basis for making such suppression a crime 
is the fact that  it  is the policy of the lam that wills should be probated, 
and that  the rights of the parties in cases of dispute skould be openly 
arrived a t  according to the orderly processes of law. 3[oreover, C. S., 
4139, a ~ i d  C. S., 4141, by inlplication at least, require the probate of a 
 rill. Furthermore, C. S., 4140, provides that  if the cxecutor fail to  
prove the mill according to law, any devisee or legatee na ned in the mill, 
"or any other person interested in the estate, may make such applica- 
tion upon ten days notice thereof to the executor." 

I n  the case at  bar the interest of the executor n a s  idelltical with tha t  
of the careators. H e  did not conceal this interest, but openly advised 
the propounders by letter of his position. I n  view of such circum- 
stances, it was the duty of the propounders to establish the validity of 
the will. The  tr ial  judge found as a fact that the "responsibility of 
securing probate of said will in solemn form devolved upon the peti- 
tioners," and that if they "had not propounded said w 11 i t  would not 
have been proven in  solemn form and the wishes of the testatrix would 
have been defeated." 

The question of law presented by this appeal has not been decided in 
this State, but it would seem to  be clear that if the lam imposes a duty 
upon a person, or group of persons, with respect to prob:iting and estab- 
lishing the validity of a mill, in the performance of such duty, in good 
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fai th ,  rmsonable experlses therchg incurred should he allowed ant1 paid 
out of the  f u n d  or property n ~ h i r h  is  the s u b j ~ c t  of t h ~  litigation. 

Manifestlp, if the executor had b ~ e n  i n  a position to  probate  and eqtnb- 
lish the 1 al idi ty  of the will, reasonable attorneys' fees could h a l e  bwri al- 
lowed i n  the  discretion of the court.  T h i s  idea n a s  expreqscd i n  Paruom 
e. LeaX., 204 N. C., 86, 167 S. E.. r63, as  fol lons:  "I t  has  becli the  polic-y 
of the  law to permit  and allon reaioliahlc co~ilmissioiis to  exemtors  ant1 
administrators, togethcr nit11 rensorrnble attorney's fees a i d  well other  
assistance a s  might  he reasonably lleccssnry to  proper and cfficielrt ad- 
ministration." See, also, 0 1 ' ~ r m a n  1 . .  Lan ier ,  357 S. C., 531, 73  S. E., 
1 9 2 ;  Shcpard c. h'ryarz, 105 S. C., 822, 138 S. E., 8'3*5. See, a1.o. Buf t  
T .  , I l tvden, 63 A. I,. R.. 10 18, ant1 annotation. 

Upou the  part icular  facts  t l i v l o v d  by tlic rccortl, the  Cour t  i q  of the  
opinion t h a t  tlle t r i a l  judge did not t ranicend h i s  p o n e r  or ahusc h i s  
discrrtioll in  a~vartliiiq c o n ~ l ~ c l i ~ a t i o ~ ~  to tlie attorncvs of tlic l~roljoulltlers. 
H c  found tlir coiiipeiisntion so auartlctl  to h r  reasonable, and  there is  
nothing i n  tlie record w a r r a i ~ t i i ~ g  a contrary view. 

Affirmed. 

D. w. WHITFORD AXD WIFE. KATIE n u y  ITHITFORD, v. THE SORTH 
CAROLISA JOIST-STOCK IASD RAPX OF DURIIAM ATD THE I S -  
TERSTATE TRUSTEE CORPOI<.iTIOS, T n r s l ~ ~ .  

(Filed 31 October, 1934.) 

1. Appeal and E m r  J f- 
While the Supreme Court 11n3 the power on a p p ~ a l  in injunction ~ I O -  

ceedinrs to find and reviev thc findinrrs of fact, LT here t l ~ c  findinp arc in 
accord with the greater \ \ e i ~ h t  of the evidence the Snl~reme ('ourt nil1 
not be tliigoscd to disturb the findillgs. 

2. Mortgages H o-Agreen~mt to defer execution of deed is revocable at 
will of cestui in absence of agrerment as to time of forbearance. 

A parol agreement to tlefer tlic esecution of the deed from the trustee 
to the ccstzti qztc t rus t ,  the 1~urcli:wcr a t  the foreclosure sale, in order to 
give the trustor time to raise funds to redeem the lands, is revocable a t  
the will of the ccstui  y u c  tru.st ~vhere there is no agrecmciit as to the 
length of time the execution of the deed sliould be deferred. 

3. Mortgages H p: Appeal and Error J c-Inadequacy of purchase price 
alone is insufficient to set aside foreclosure. 

Inadequacy of purchase price. standing alone, is not sufficient to set 
aside a deed to the purchaser a t  a foreclosure sale where the sale is made 
in conformity nit11 the poner of sale in the instrument, and. u l ~ n  the 
return of a temporary restraining order in a snit attacking tlle validity 
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of the foreclosure, the court's refusal to find the value of' the lands a t  the 
time of the sale will not be held for error, since suc.3 finding, in the 
absence of allegations of fraud, is immaterial. 

4. Mortgages C b: Appeal and Error J c-Refusal to And immaterial fact 
will not be held for error. 

Where both the husband and wife sign and delirer a note and deed of 
trust securing same it is immaterial which of them holds title to the lands, 
and upon the return of a temporary restraining order in a suit to set 
aside foreclosure of the deed of trust, an exception to the court's refusal 
to find which held title will not be sustained. 

5. Mortgages H p I n  suit attacking foreclosure, remedy against trans- 
fer of property is by notice of lis pendens and not b) injunction. 

In a suit attacking the validity of a foreclosure sale under a deed of 
trust, a temporary order enjoining further transfer of the property by the 
cestui que trust,  the purchaser at the sale, is 1)roperljr dissolved, since 
plaintiff trustor has an adequate remedy at law by fi ing notice of lis 
pendens in accordance with the statute. C. S., 500, ct scq. 

(1. Injunctions B b- 
Where there is a full, complete, and adequate remedy a t  law, the 

equitable remedy of injunction will not lie. 

7. Mortgages H o- 
Ch. 276, Public Laws of 1933, has no application after a foreclosure sale 

under power contained in the instrument has been confirmed. 

LIPPEAL by plaintiffs from an order of Parker, J., at  September Term, 
1934, of JONES, dissolving a restraining order. Affirmed. 

This is a civil action, instituted on 8 August, 1934, by the plaintiffs to 
restrain the defendants from making fu r thw assignment or sale of cer- 
tain real estate; and to cancel and set aside, "on the ground that  the 
consideration is inadequate," a deed for said real estate Jarom the defend- 
ant  Interstate Trustee Corporation, trustee, to the cocefendant S o r t h  
Carolina Joint-stock Land Bank of Durham, dated 5 .ipril, 1934, and 
recorded May, 1934, i n  the registry of Jones County;  and for an 
accounting between the plaintiffs and the defendant bank. 

The court found, in substance, that  t he  plaintiffs borrowed from the 
defendant bank on 27 March, 1923, the sum of $6,000, and to secure the 
loan delivered to said bank a note payable on an  amortization plan in 
semiannual installments on the first of April and first of October of 
each year till paid, and executed to a trustee a deed of trust on the land 
described in the complaint, and that  the defendant I r te rs ta te  Trustee 
Corporation has been duly made substitute trustee for said deed of trust ;  
that on 3 March, 1934, there were defaults in the terms of the amortiza- 
tion plan of the note and of the deed of trust in tha,; no semiannual 
installments had been paid since October, 1931, and in {ha t  the taxes on 
the land for the years 1929, 1930, 1931, 1932, and 1933 were unpaid;  
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and that on said 3 March, 1934, the substitute trustee, at the request of 
the defendant bank, the holder of the note, ad~er t i sed  said lands for sale, 
and that  pursuant to such atirertisement and the terms of the deed of 
trust said land was sold on 5 April, 1934, at public auction, nlien and 
15-here the defendant bank became the last and highest bidder at tlie sum 
of $4,900, and no increase or upset bid was filed; and that  in tlie month 
of May, 1934, the substitute trustee, upon payment of said purchase 
price, conveyed said lands to the defendant bank by deed dated 5 Iipril, 
193-1, and recorded on May, 193-1, in the public reghtry of Jones 
County; and that  the defendants had indulged the plaintiffs from time to 
time, prior to th r  aforesaid sale, to ellable them to make payment of the 
seniiannual imtallments due axid in arrears under the terms of tlie arnor- 
tization plan of the note and the deed of trust, and that  said installnients 
and arrears h a r e  not been paid;  and that  a t  the time of said a l e  the 
plaintiffs contended tliat there n a s  an  unpaid balance on wid  iiote of 
$3,737.94, and the defendants contended that  there n a s  an unpaid 
balance of approximately $4,700; and that there nere  subsequent to said 
deed of trust two past-due mortgages on said land for the sums of $3,000 
arid $435.00, respectively, with accumulated interest. 

Gpon the  foregoing findings of fact  the court reached the conclusion 
that  any rights to which the plaintiffs a re  entitled under their complaint 
and replication could be fully, completely and adequately preserved by 
filing notice of lis pendens  as by lalv provided, and dissolretl the tempo- 
rary  restraining order. The  plaintiffs exccpted and appealed to the 
Supreme Court, assigning errors. 

W a r r e n  & W a r r e n  for appe l lan t s .  
J .  S. P a f t e r s o n  a n d  R. E. W h i f e h u r s t  for  appellees.  

SCHEXCII, J. The ten assignments of error in the record may be dis- 
cussed in four groups, namely, (1) those based upon exceptions to the 
court's f i r i d i~~g  that  the plaintiffs nere  in default, ( 2 )  those based upon 
exceptions to the court's refusal to find a breach by the defendant bank 
of a par01 agreement, made after the foreclosure sale, to hold up  deliv- 
ery of deed in order to give the plaintiffs more time to raise rnoiley to 
redeem their land, and ( 3 )  those based upon exceptions to the court's 
failure to find the value of the plaintiffs7 land at the time of tlie fore- 
closure sale, and (4)  those based upon tlie failure of the court to find 
that  the title of the land was in the f e m e  plaintiff. 

As to the first group: I t  is true tliat in one aspect of the pleadings 
and evidence it was a controverted fact as to whether tlie plaintiffs were 
in default a t  the time of the institution of this action, and although there 
may have been evidence tendiug to support the allegation of the com- 
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plaint "that tlic plaintiffs have paid all of said installme ~ t s ,  or arranged 
for all of said installrr~ents to be paid," tllere was aniplc evidence to 
justify the court's f i~lding that the plaintiffs had failed to pay certain 
past-due i~lstallmcnts, and were therefore in default. 16hile 011 appeal 
in il~jilnction proceedings tlic Supreme Court lias the poner to find and 
to review the findings of fact, T e ~ f c ~  r .  l'ec f e r ,  203 S. C., 43s) we are 
not disposed to change his IIonor's findings, since \re arc: of the opinion 
that t h y  are not only supported by the evidence, but art, in accord -\\.it11 
the greater weight thereof. 

,Is to the second group:  I t  was likewise a coiitrovc~rted fact as to 
wlietlier the delirery of the deed from the substitute trustee to the co- 
defentlant bank \ \as in breach of a par01 agreement between tllc plain- 
tiffs and defeiltlant bauk to hold the niattc,r up and gi.:c tlie plaintiffs 
further time to raise the nioney to sa le  their property and tllere was 
cornpetei~t evidence offered on hot11 sidcs of this controvelsy. His  lIo11or 
fou~ltl for tlic tlcfcnda~its, ant1 u e  arc of tile ol)il~ion t l ~ t  such fintling 
I\ as in accord wit11 the neigllt of tlie c ~ i d c ~ ~ c e .  There is 110 el itle~ice in 
tllc ~ecor t l  trnding to show how long the tlcf'e~idants a g r d  "to hold the 
mattel- up" or how much "furtlm* time to r a i ~ e  the money" they agreed 
to give. I f  such a par01 agreement was nlacle, ~ ~ i t h  the clemcnt of time 
eutircly abscl~t, it would have been revocable : ~ t  tlie v i l l  of the tlefe~ld- 
ant  bank. 

to the third group: I n  the absence of any allega ion or proof of 
fraud. the value of the land sold at tlie time. of the forcdosure n a s  im- 
material, since mere inadequacy of purchase price stancing alone is not 
suficicnt to entitle the plaintiffs to hare  set aside a deed givcn by a 
trustee where a deed of trust lias been forwlosed in ccnforniity to tlie 
poncr of sale tlicrei~i contai11c:l. Robemon :.. J l~~f i l lews,  200 S. C., 241. 

,Is to the fourth group : 11-1 v i ~ w  of the fact that t l ~  feme plaintiff, 
as well as the male plaintiff, executed aud delivered both the note a ~ i d  
the dccd of trust, it  is o b ~  iously immatcrixl n hich of the plaintiffs held 
title to the land. 

H i s  IIonor concluded his order with the following language : "The 
court further finds that  any rights or remedies to nliic I plaintiffs liiny 
be entitled by reason of their complaint and replication can and may 
be pfiwrved by fililig notice of 71s pendens, as prolided by statute, and 
that  for ally rights or rcmedics that  they uiay have by reason of their 
pleadings, they hare  a full, complete and adequate r e m d y  at law." 

Wc tllinlr his IIonor's conclusion is a correct one. Article 2, ch. 12, 
of Consolidatetl Statutes, prorides that  " In  an action affecting the title 
to real property, the plaintiff, a t  or any time after the time of filing a 
complaint, . . . may file with the clerk of each county in which the 
property is situated a notice of the pendency of the action, . . ." 
(see. 500), and that  "any party to an  actiou desiring to h i m  the benefit 
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of a notice of l i s  pe t~derzs  . . . s h d l  c:iu.w such noticc. to be cross- 
indcsetl, . . . ." (scc. : O l ) .  ant1 tha t  "from t l~ r ,  cross-iiidcsii~g of 
rllc notice of / i s  p~11d i~ i z s  o111y is t l i ~  ~ C I I ~ ( ~ I I C ~  of t l l ~  :~iatioil ~ o s i ~ t r u c t i ~ e  
notice to x l~ur i~ l inse r  or  oiit~uni1)r:riiccl. of t11c 11rol1crt~- afl'ectetl t l ~ c w l ~ y ;  
:!lit1 cvt,ry l ) ( ~ r x u l  ~.11osc co i i~cy :~ i~c .o  or  cl~c*unibrnlic.r~ is S L I ~ I S C ~ U C I I ~ ~ ~  

c1sccutt:tl or su1)scquelitly registcrcti is a r111i.yut~lit l ) n r c * l i ~ s t ~ r  or  ellcum- 

E y  complying I\ it11 tliesr~ p1:lin qtatutor j  1 1 r o ~  isioli. t 1 1 ~  1)laiiltiffs call 
l ) re \ ( r \  e e ~ ~ r y  riglit t l~ r 'y  ii1:~y have under  tllcir 111~ aelil~qq; aiitl ~t i \  too 
\\ill1 srttled ill thi,  jur i i t l ic t iol~ l o  require  c i t u t l o i i ~  of :iuthorit)- tha t  
\\ here tlicre i+  a frill, complete a nil adcqnatc  reriletly a t  lan tlw equitable 
r e n i c t l ~  of in  junction n ill not lie. 

to t2ir l)urcsliascr I d  been of record fo r  al)l)roxini;rtcl? three i ~ ~ o i ~ t l i r  
Iwfore tile inst i tut ion of tl i i i  nct iol~.  alid tlic~ avt l ~ r o ~ i c i e z  t h a t  a n y  l)ersoli 
1 1 a ~ i n g  a legal or  equit:rble intcrest ill rp:tl estate '[may appl- to a jlltlgc 
of tlie bul ic , r~or  Court,  prcur f o  f i l e  c o i z i i ~ m a t i o n  of a n 1  sale of such real 
estate> by a mortgagee, truitc c, commissioiicr, or  other  ljerwli antliorisetl 
to sell tlic \nine, to enjoin \uc.h ,ale or  colifirmatioii thereof, upon  the 
grouiid t l i :~t  the  amount  bit1 or  p r i w  offtwxl tllerc~for i i  i1i:lclecjuate :11it1 

i i l equ~tab le  and   ill result  i n  i r rcparablc  damagr~" to such iiltereqted 
person. 

AIfirnied. 

STATE 1,. SHER1I)AS 11. RIASSFIELI). 

(Filed 31 Octol~er, 1931.) 

1. Constitutional Law F e- 
A 11erwn canriot be tried twice for the same ofYense. S. C .  Constitu 

tion, Art. I, wc. 17 ; Federal Constitution, AmcutIil:ent 3. 

2. Criminal Law F d- 
Bastartly ~,roceeclings ngainst defendant undcr ('. 8.. Xi.?, t t  scq. (re- 

pealed by sec. !), ch. 2%. Public Laws of 1!)33), Ilcing ciril. will not s u p  
port a plea of former jec11)ardy in :I  rosecu cut ion under c11. 2%. l'ublic 
I,a\vs of 1 W 3 ,  for  n'ilful failure to t;ul)l)clrt his illtxcitimate cl~iltl. 

3. Constitutional Law F f-Held: Offense was committed after effective 
date of statute, and plea of cx post facto cannot be sustained. 
d defendant may be prowcutetl under ell 22S, Public Lans  of 1933. for 

nilful failuie to s u p l ~ ~ r t  his illegitimate ( I ~ i l d  horn after the pnswge of 
the act altliougli the cliild n ns begotten before the effecti~ e dntc~ of the 
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statute, and defendant's contention that in regard to such prosecution the 
statute is ex post facto cannot be sustained, since the offense is the wilf'ul 
failure to support the child, and the time it was begotten is immate-ial. 
N. ( 2 .  Constitution, Art. I, see. 32. 

APPEAL by defendant from Daniels, J., and a jury, a t  March Term, 
1934, of CARTERET. K O  error. 

This is a criminal action, tried before Judge F. A. Daniels and a jury 
a t  the March Term, 1934, of the Superior Court of Carteret County, on 
appeal from the recorder's court of Carteret County. 

On 2 5  October, 1933, Leah Willis took out a warrant  i'or the defend- 
ant Sheridan H. Mansfield, charging that  he unlawful1;y and wilfully 
neglected and refused to support his illegitimate child, begotten on the 
person of Leah Willis. The  said child being about six weeks of age. 
The defendant Sheridan H. Mansfield, in the recorder's court, pleaded 
not guilty. H e  mas convicted and sentenced and appealed to the Superior 
Court. He n a s  convicted in the Superior Court. 

The judgment in the Superior Court is as follows: "Defendant 
charged with abandonment, appealed from recorder's court to Superior 
Court, 7 November, 1933. Tr ia l  by jury, verdict guilty. Judgment, let 
the defendant be imprisoned in the county jail for a term of six months 
and assigned to work on the public highways and Public Works Com- 
mission. Judgment of imprisonment suspended on condition that  the 
defendant pay to  Dr .  S. W. Thompson the sum of $45.00 for attending 
Leah Willis in her confinement and on condition that  the defendant pay 
the cost of the action, and a further condition that he pay to Leah Willis, 
on the iirst of each month, beginning with the month of April, 1934, four 
dollars a week until the arrival of her infant  a t  the age of ten years, and 
on further condition that  the defendant remain of good behavior." 

The defendant made numerous exceptions and assignxents of error 
and appealed to the Supreme Court. 

Attorney-General Brummitt and Assidant Attorney-General Seawell 
for the State. 

A. B. Xorris for defendant. 

C L A R I ~ S O ~ ; ,  J. The defendant introduced no evidence, and a t  the close 
of the State's evidence made a motion for judgment of nonsuit. C. S., 
4643. The court below overruled this motion, and in this we can see no 
error. 

Public Laws of North Carolina, 1933, ch. 228, sec. 1: is as follows: 
"Any parent who wilfully neglects or who refuses to support and main- 
tain his or her illegitimate child shall be guilty of a misdemeanor and 
subject to such penalties as are hereinafter provided. A child, within 
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the mealling of this act, shall be any person less than ten years of age, 
and any person whom either parent might he required, under tlie laws 
of Sort11 Carolina, to support and maintain if such child nere  the 
legitimate chiltl of such parent." 

Tlle folloning is section 7 :  "Ul)on the detcrmination of the issues set 
out in the foregoing section, :md for tlie purpose of enforci~lg tlie pay- 
me i~ t  of the sum fixrd, the court is hereby g i w n  discretion, Iisl ing wgard 
for tlie circumstaliccs of the case and the financial ability ant1 earning 
capasity of tlie defendant a11d his or her nillingliess to coi~peratc, to 
make an order or orders upon the defentlant. and to modify such order 
or ortlcrs from time to time as  the circumstalices of the case may in the 
judgmeiit of tlic court require. The order or orders made ill tliis regard 
may include any or all of the following alterriatives: ( a )  Coniu~it  the 
defendant to prisou for a term not to exceed six months; ( h )  suspend 
sentence and continue tlie case from term to term; (c)  rclease tlie cle- 
fendant from custody on probatioli, conditioned u p o ~ l  the tlcfentlant's 
compliarice with tlie terms of the probation and the paymelit of the sum 
fixed for the support arid ~iiainteiiance of the child; ((1) apprelitice the 
defendant to the superintendent of the county home, to be eniploycd 
there at a salary to be fixed by the board of cou~lty con~missionerq, or to 
some other person nlio xi11 g i re  bond for compl ia~~ce  nit l i  this art,  at a 
salary to be fixed by the boar 1 of county eommis~iollers, the procerds of 
his e:rriiiiigs to  be paid to such person as the court may (1irec.t for the 
support, maintcnance and education of the said child; and ( c )  order 
the d e f c ~ ~ d a n t  to pay to the lnotlier of the said child the necessary ex- 
penses of birth of the chiltl arid suitable medical attention for her;  ( f )  
require tlie defendant to sign a recogrlizance, with good arid sufficient 
security, for cornplialice w itli any order nhicll the court may niake in 
proceedings under tliis act." 

Tlie defendant exccptetl and a 4 p c d  error as follons: '(The court 
erred ill denyirig dcfendaiit's iuotiol~ to dismiss at beginiii~ig of trial on 
fornicr jeopardy plea and lionapplication of tlie statute." This esccp- 
tion and assignme~lt of error cannot he sustailied. 

I t  was in eIidence on the part of the State that an action n a s  1)rouglit 
hy the mother before a justice of tlie peace, 011 4 October, 1933, under 
chapter 6, Bastardy, C. S., d6,5, etc. 

Section 9, chapter 225, of Public Lams of 1933, is as follo~vs: "Alll 
acts or parts thereof ii~coriiistel~t n i t h  tlie proris'ons of this act aye 
liereby repealed. I n  particular, the fo1lowi:ig sections of Consolidated 
Statutcs of S o r t h  Carolina are herrby repealed: Sections 265, 266, 267, 
265, 269, 270, 271, 272, 273, 274, 275, 276, 1632, subsection I." 

Tlie judgrnellt in the action before tlie justice of the pcacc, i n  part, 
T ~ S :  "That the  said defentlant Sheridan 11. Mansfield pay to the said 
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plaintiff Leah Willis the sum of $100 and the cost of this action," etc. 
I t  is a fundamental principle that  a person cannot be tried twice for the 
same offense, and a plea of former acquittal or conviction is a good plea. 
S. I ! .  C'lcmmons,  post ,  276. Const. of hT. C'., Art. I, s?c. 17 ;  Const. 
of U. S., Amendment V. 

I n  R i c h a r d s o n  v. E g e r t o n ,  186 N. C., 291 (292), is  the following: 
"This Court has decided that bastardy proreedings are civil and not 
criminal in their nature, and are intended merely for tke enforcement 
of a police regulation. S. v. A d d i n g t o n ,  143 N. C., 689; i?. v. Li les ,  134 
K. C., 735; S. v. E d w a r d s ,  110 K. C., 511. I n  the Li les  case, supra ,  the 
matter is fully discussed and authorities cited." 

The former bastardy proceedings hare  been repealed Fy the Laws of 
1933, s u p m  The action was a civil one. We see no error in the charge 
of the court below. 

Leah Willis testified as follows: ('My name is Leah Willis; l i re  a t  
Morehead City. Am eighteen years old. Baby in my arms is mine, six 
months old. Sliericlan H. hIansfield, the defwdant,  is the father of the 
child. H a s  contributed nothing to support. Has  not paid me n penny; 
paid nothing towards the doctor's bill. 

"Child born 5 September, 1933; ha re  asked l\lansfielc several times 
to supl)ort her. H a ~ e  nercr talked to him since the child was born. 
Mado lny demand t2irough the court. Asked him before the child was 
born and he refused. Asked him February, 1933, befort the child was 
born. 

"Had case tried before the justice of the peace in  a bastardy proceed- 
ing, Mal~sfic~ld was ordered to pap me and declared the. father of the 
child. H e  did not appeal from it and he has not paid me a cent." 

The act unclrr whicli defendant is indicted n as ratified 6 -1pri1, 1933. 
The clliltl n a s  born 5 September, 1933, after the passage c~f the act. 

The Constitution of S o r t h  Carolina, Art .  I, sec. 32, is as follo\vs: 
"Rctro~pcctire laws, punishing acts committed before tlic existence of 
such l a m ,  and by them o ~ l y  declared criminal, are oppressive, unjust 
slid illcompatible v i t h  liberty; wherefore no ez post fucto law ought to 
be mntle. K O  law taxing, retrospec4rely, sales, purchases, or other acts 
pwviously done ought to be passed." I t  is well settled and the Consti- 
tution prorides that  no en: post  f a c f o  l a x  can be passed. 

I t  is ininmterial when the child was begotten. I t  ~ v a s  born after the 
passagc of the act and the offense is the n i l fu l  negleci or refusal to 
support a d  maintain his or her illegitimate child. See S. ?;. C o o k ,  post ,  
261; 8. 1 . .  l i cn t l e r son ,  post, 258. 

On the record, we see no prejudicial or reversible error. 
S o  error. 
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MILLARD J. RET'IS v. THE CITY O F  ASHEVILLE. 

(Filed 31 October. 1034.) 

1. Pleadings I ai-Allegation held to he one of probathe fact and not of 
ultimate fact, and was properly stricken out on motion. 

Plaintiff brought snit against defendant city to recover for personal 
injuries suqtained by plaintiff h y  reawn of the alleqed negligence of the 
city in the eonitruction, operation. and n~a i i l t ena~~cc  of a municipal snim- 
ming pool. Issue n a s  joined in tlie pleadin~s as to whether the city, in 
the construction, operation, and maintenance of the pool, mas engaqed 
in a businev enterprise for profit or in the ~er formance  of a govern- 
mental function. Plaintiff's allegation in his reply to the cdect tliat tlie 
city carried acciclcnt and liability insurance on the pool and other recrea- 
tional features of the mnnicilml park w a ~  stricken out upon motion under 
C.  S., 637, and  lai in tiff : tp~)ealed: Ifcld, the allegation as to the city 
carrying accident and liability insurance mas an alleqation of an e ~ i -  
dentin1 and probative fact and not of a material, essential, or ultlmate 
fact, and there was no error in the trial court's orderins it stricken out. 

2. Same- 
n'lietlier evidence in support of an allegation would be competent upon 

tlie trial does not determine plaintiff's right to have it stricken out upon 
motion under C. S., 537, the test heing whether the allegation is of a 
probative or of an ultimate fact. 

3. Appeal and Error J g- 
Upon an appeal from an order striliinq out an allegation in the reply, 

affirmed u ~ m n  the ground tliat the allrgation was of a probative :rnd not 
an ultimate fact, the Supreme ('ourt nil1 not decide the coml~etency of 
evidence ul~on the trial in wpprr t  of 5uch allegation. 

,IPPLAL by plai~i t i f f  f rom a n  order  of P i n l ~ y ,  J., a t  J u l y  Te lm,  1934, 
2f B r s c o z r u ~ ,  allowing motion of tlie defmdaii t ,  made i n  a p t  time, to 
haye s t r i c h  out certain allegations i n  the reply of t l ~ e  plaintiff, uuJer  
the r ) ro l - i s io~~s  of C. 8.. 5;37. Affirmed. 

T h i s  is a civil action f o r  damages instituted i n  the gerieral county 
court of Buncombe, whcrein the  plaintiff i n  h i s  complaint alleges tliat 
he was injured by tlie negligence of the d ~ f e n d a r i t  i n  the construction, 
operation and maintenance of a swirnrnil~g pool i n  a recreation park,  
and  f u r t h e r  alleges tliat the city operated said pool i n  said park "as 
a business enterprise f o r  the purpose of deriving to itself r e v m u e  and 
profits, and  i n  competition with and  iri the same manner  as  the  owners 
of other p r i ~ a t e l y  owned a n d  operated parlis a i ~ d  swimnling pools i n  the 
vicinity, . . . and h a s  a t  all  t imes charged a n  atlmission fce f o r  
entrance t o  and  use of said swimming pool, . . . and  did so derive a 
profit i n  the  sum of $2,788.21 i n  the  year  c o r n m e ~ i c i n ~  J u l y ,  1932. . . ." 

T h e  defendant i n  its answer denies tlie allegation of negligence; and 
also denies t h a t  i t  has  ever operated and mailitairled a swimming pool i n  
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a recreation park as a business enterprise for the purpose of deriving 
revenue and profits for itself, or for the purpose of competing with 
other swimming pools in the vicinity; and in its further defense alleges 
that "the city of Asheville, through its l an fu l  authorities and in the 
exercise of its governmental functions as a municipal corporation, ac- 
quired, established and constructed a recreation park near :ts corporate 
limits, and in the exercise of its governmental functions and prwogatives 
operated and is now operating said recreation park for the amusement, 
entertainment and recreation of its citizens and residents, and to pro- 
mote tlie health and welfare of its people; that in conneztion with said 
park the city maintains, as a section or one of the principal features 
thereof, where it has on display, free of any charge, a h r g e  number of 
rare animals, fowls and reptiles, as  vell  as many other interesting 
features which are free to the public, and in connection v i t h  which there 
is no service charge to individual members of the public; . . . that  
in addition to tlic many other amusement features of said park the 
defendants, in its capacity as a municipal corporation and in the exer- 
cise of its governmental functions and prerogatives, constructed and 
maintains a swimming pool in said recreation park;  that  said swimming 
pool was constructed and has been maintained and is  be ng operated in 
season for the use and benefit of the public of the city of Asheville, and 
for the recreation, entertainment and health of the public of said city; 
. . . that  the construction of said pool, and the operation of the 
same, was not for profit, and the charge made for the use of the same 
was intended to cover only the actual expenses to the city for the opera- 
tion of said pool, and for providing the incidental privileges connected 
therewith, such as  locker and locker-room, shower bath and facilities 
of this kind, . . . and that  tlie city of Asheville, in the construction, 
maintenance and operation of said pool, was engaged in the performance 
of a governmental function having for its purpose the p~omot ion of the 
health and welfare of its people; that  in so doing it was exercising its 
lawful governmental rights and duties as a municipal corporatiori, and 
the defendant is advised and believes that  i t  is i n  no way responsible for 
any injury the plaintiff may have sustained, and is in no way liable to 
the plaintiff for any damage resulting therefrom." 

The plaintiff, i n  his reply, alleges that  the defendant "at the time 
and times hereinbefore mentioned operated the same (the swimming 
pool) as a business or commercial enterprise and not as a governmental 
function of said city of Asheville; that  in connection with said park and 
in the operation of the same a t  the time and times hereinbefore men- 
tioned, the said city of Asheville as  a business enterprise operated for  
profits various and sundry amusement facilities and enterprises, includ- 
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ing ferris wheels, merry-go-rounds, skating rinks, swimming pool, dance 
parilion, a lake for boats and boating, and refreshment stands, for the 
use and enjoyment of each and every of said aforementioned amusement 
facilities or enterprises the said city of Ashe~i l le  demanded and received 
f rom the public cash payment for the use and enjoyment thereof by the 
public, and in the entire confines of said park the only portions, facilities 
or devices thereof for nhicli no charge was 111ade to the public n a s  a zoo, 
picnic grounds and walks and driveways"; and that  the defendant ( h a s  
not engaged ill a govcrnmcntal function, but was engaged in a I I U ~ ~ I I C ~ S  
en terpr is~ ,  in that, in addition to the fees charged for use of said pool 
and the fees charged for participating in the knjoyme~lt  of the other 
amusement facilities in said park, as  alleged in the complaint, the said 
city of Asheville procured, kept and maintained in full force and effert 
accident liability insurance upon the various amusement devices arid 
facilities maintained and operated in said park, and particularly carried 
in full force and effect accident liability insurance upon the sai,l swim- 
ming pool, which said accident liability insurance n a s  such insurance 
that  is  commonly axid generally known as  public liability insurance alld 
is a matter of public record ill the ofice of the city clerk of the city of 
Asheville." 

I n  the general county court the defendant moved to  have stricken 
from the reply the allegation to the effect that the city carried accident 
and liability insurance upon the various amusement devices and facili- 
ties, particularly the swimming pool, and the motion was there tler~ied 
arid the defendant appealed to the Superior Court. The  judge at term 
time rerersed the ruling of the county court and, in the exerciscb of his 
discretion, ordered stricken from the reply the allegation to the effect 
that the city carried accident and liability insurance, and remanded the 
case to the county court for trial. To the order of the judge of the 
Superior Court the plaintiff excepted and appealed to this Court, assign- 
ing errors. 

Lucile McIn tur f f ,  V o m o  L. Gtdger ,  and J .  Y .  Jordan,  Jr.,  for ap- 
pellant. 

Clarence El. Blackstock and Hark ins ,  V a n  W i n k l e  4 TT'alfon f o r  
appellee. 

SCIIEKCI~, J. The issuable fact arising upon the pleadings in this 
case, pertinent to  this appeal, is whether the defendant, the city of 
Asheville, in its construction, operation, and maintenance of a swimr~ii i~g 
pool in a recreation park, was engaged in a business enterprise for profit 
or in the performance of a governmental function. Whether the defend- 
.ant carried accident and liability insurance upon its amusement devices 
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and facilities, particularly the sn-in~ming pool, was no more thau a 
probative fact, the allegation of nhich  the judge, i n  the exercise of his 
discretion, could order stricken from the pleadings. 

Judge  TTrallL~er, i n  TT'inders v. 11111, 141 S. C., 694 (702))  says: "The 
function of a complaint is not the narration of tlie evitle~ ce, but a state- 
mrnt of the substantive and constituent facts upon nliicli the plaintiff's 
claim to rclicf is founded. The bare statement of the ultimate facts is 
all that is required, and they are always such as are directly put in issue. 
Probative fact. arc those nhich  may 11,e ill controvery,  but they are 
not issunhlc. Facts fl,om which the u l t i n ~ a t ~  and decis i~e  fncts may be 
i ~ ~ f e r r c d  arc but ex ider~ce, and therefore probativc. T h o v  from nhich  
a legal col~clusion may be drawn and upon nliich tlic right of action 
depouds are tlic issuable facts which are proper to be stated in a plead- 
ing. Thc tlistiliction is well marked in the f o l l o n i ~ ~ p  p n w q e :  'The 
ultimate facts are those which the evidence upon the t -ial nil1 prove, 
and ]tot tlie c~ idence  ~vhicli will be requirul to prove the csistence of 
those facts.' Tl'ooden 1 % .  S f rew ,  10 HOW. Pr. ,  48;  4 Enc. of P1. and Pr . ,  
p. 612." 

"If i r r e l e ~  ant or redundant matter is inserted in a pleading, it may be 
stricken out on motion of any person aggr i e~cd  thercby . . ." C. S., 
see. 537. Under this statute the Superior Court is authorized in the 
exercise of i ts  discretion to strike from a pleading an5 allegations of 
purely evidential aud probative facts. P o m m i s s ~ o n ~ r s  v. Picrcy, 7 2  
S. C., 181. I n  M c I ~ ~ t o s h ,  N. C. Prac.  and I'roc., we find the following : 
"Alleg~tions which set forth evidential . . . matters . . . would 
be co~lsidered irrelevant, . . . and ~scessive fullness of detail 
. . . nould bc retlul~dant." Sec. 371. 11. 378; an11 fur thcr :  "The 
material, essential, or ultimate facts upon TI hich the right of action is 
bascd should be stated, and not collateral or evidential facts, which are 
only to be used to establish the ultimate facts. The p l a i~~ t i f f  is to obtain 
relief only according to the allegations in his complaint, and therefore 
lie should allege all of the material fact.., and not the evidence to prove 
them. . . ." Scc. 379, p. 385. 

We concludc that the allegation in the reply that the defendant car- 
ried accident and liability insurance upon its amusenwnt devices and 
facilities, particularly the swimming pool, was an nllegxtion of an evi- 
dential and probative fact and was in no wise an allegation of a material, 
essential, or ultimate fact upon mhich the plaintiff's came of action was 
based, and that  there was no error in his Honor's ordering i t  stricken 
out. 

The plaintiff in his brief takes the position that since it may be com- 
petent to introduce evidence of the fact that  the defendant carried acci- 
dent and liability insurance on its amusement devices and facilities, par- 



titularly the i n i ~ i i n i i n g  pool, as  tellding to shon. tha t  w i d  pool was not 
opcrated as  a g o ~ e r n n ~ e n t a l  function, i t  follows t h a t  it  noultl  1 ) ~  proper  
p lead i i~q  to allege w c h  fact.  TIr? (lo not u~~t le rq ta r ld  this  to  hc the rule. 
I - I o ~ ~ e w r ,  n r  do not liere pass upon the con~pctencp of a n y  eridiwcc t h a t  
m n r  1~ intro(lucer1 at  the  t r i a l  of this cause tentline to shon. tlmt tlic 
defentlant carried accident a n d  liabilit? insurmice. I t  i s  eaqily con- 
c e i ~ a l l l c  tha t  upon  a n  i s w r  i n ~ o l ~ i l l g  IIIP question as  to  nlletlier the  
city v a s  operat ing the swimming pool ill a recreation park  ai; a bus incq~ 
enterprise fo r  profit or in  the  l)erSormance of a gowrnniental  funct ion 
such evidence ma. he conipetcnt. I f  and  v-llen the qup-tion of tlie coin- 
pcteucy of such cridence arises i t  n ill b, p a w d  upon a d  detcrmincrl i n  
the  l ight  of such other evidence a s  m a y  he i~ltrocluced. T h e  co11111etcncy 
of iucll e l i~ lencc  docs not t l c lm~t l  upon t l ~ c  ;~l legat ion nl l ich has  heen 
stricken f r o m  tlic r rply,  qiiice the facat as to  nhct l ier  the  c i t ~  carr ied 
acciclent and  liability insurance nclnld be only a probat i re  fact  and  not  
a n  issuable fact .  

,Iffimied. 

STATE-PIASTERS BASK ASD TRUST COJIPANT, TRCSTEE, T. E. J .  RAX- 
DO1211 A \ D  HIS WIFE. A S X A  ('. ILiSDOI,PH. R. R. WIT,LIARIS A Y D  

HIS WIFE. RIARGARET mr. WIJ ,~ . IAJI~ ,  R - a c ~ o r ~ a   BANI^ ASD musT 
COJIPAKT, EXECUTOR OF DR. H. H. BRIGGS, DECEASED, A A D  A. T,ILLIAN 
BRIGGS. 

(Filcd 31 October, 1934.) 

Mortgages F b-Aftcr acceptnncc or reliance on debt assumption contract 
b~ mortgager, grantee is not relcascd by release of grantor. 

TT'llcre tlics gr:lntec i n  a dcrtl, 117 lalid cnntract t h c r ~ i n .  l~crsonnlly 
ai.urne\ 11it t  pnyiiirnt of :I prior mort:':~ge dcil~t agnlnst the landc. \ ~ l l i c l ~  
co11tr:lct is accc.11tetl or re l i t~ l  nlmn 111 the mortgagee, ac: bet\\cxcn them- 
s e l ~  cLs mid the mnlw i of the mnrteage note, the grantee I~ccon~es the 
l ~ ~ x ~ c i l , a l  ilebtor, and a di.cll:lrecx of '  t l i ~  mnhcrs of the mortenqc notw by 
the moltaaeee \\ill riot releaie tllc grantee of liability to tlie mortgagee 
on the debt assurnlrtion contract. 

~ P F  IL by defendant TTaclio~ in B a n k  arid T r u s t  CYonipany, executor 
of D r .  H. 11. Briggs, deceusccl, f r o m  Pless, .I., a t  J u n e  Term, 193-1, of 
B r - ~ c o a r m .  ,lffir~~ietl .  

T h i s  is ail action to recorcr of t h e  dcfcndants the  sum of $2,490.32, 
nit11 interest on said s u m  f r o m  1 2  J a i ~ u a r y ,  1936. 

T h i s  sun1 is t h e  amount  lion due on certain notes aggregating tlie sum 
of $25,000, which wcre esccutril on 1 May,  1928, by the tlefcndant, 
E. J. Rantlolpll arid his  n i f c ,  .Inn& C. Randolph,  and R .  R. Wil l iams 
and h i s  wifc~, Margaret  31. Williams, and  n h i c h  a r e  secured by a deed 
of t r u ~ t  e)~t~cutet l  by the said t lefer~Jants  to E. B. Tliornason and L. 0. 
Lohnian. trustees. 
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On 16 November, 1928, the defendants E. J. Randolph and his wife, 
,Inna C. Randolph, and R. R. Williams and his wife, Margaret Bf. 
Williams, conveyed the land described in the said deed of trust to Dr .  
11. H. Briggs and his wife, A. Lillian Briggs, by a deed which contains 
a clause in words as follows : 

"Subject to an indebtedness of $25,000, secured by ri deed of trust 
from the parties of the first part  hereto to E. B. Thomason and L. 0. 
Lohman, trustees, dated 1 May, 1928, and recorded in the office of the 
register of deeds of Bunconlbe County, North Carolina, i n  Book 294, 
page 101, which indebtedness the parties of the second part  expressly 
assume and agree to pay." 

The plaintiff is now the holder of the notes which w3re executed by 
the defendants E. J. Randolph and his wife, Anna C. Randolph, and 
R. R. Williams and his wife, Margaret M. TVilliams, and secured by 
the deed of trust executed by the said defendants to E. B. Thomason and 
L. 0. Lohman, trustees. 

After this action was begun, and while the same w i s  pending, the 
holder of the notes executed by the defendants E. J. Rtndolph a i d  his 
wife, Anna C. Randolph, and R .  R. Williams and his wi 'e, Margaret 31. 
Williams, caused an endorsement to be made on each of said notes in 
words as follows : 

"Without prejudice to the rights of the holder hereof to foreclose on 
the property pledged as security for the payment of this note and/or the 
collcctioi~ of said indebtedness out of any and all other persons legally 
liable for the payment thereof, the undersigned holder does hereby re- 
lease, for a valuable consideration, the makers of this note from any 
p e r s o l d  liability on account of its nonpayment." 

This action was bcgun on 6 February, 1932, i n  the general county 
court of Buncomhe Couiity, and was tried a t  the February Term, 1901, 
of said court. The issues submitted to the jury a t  said t r ia l  were an- 
swcretl as follo~vs : 

"1. Did the plaintiff, or the holder of the indebtedness secured by the 
deed of trust mentioned in the complaint, enter into an agreement with 
E. J. Randolph and his wife, Anna C. Randolph, and R. R. Williams 
and his wife, Nargaret  11. 'Williams, whereby said parties, and each of 
them, were released from any and all personal liability for the payment 
of said indebtedness? Answer : 'Yes.' 

''2. IS the Wachovia Bank and Trust Company, executor of Dr.  H. H. 
Briggs, deceased, indebted to the plaintiff in this action, as alleged in the 
complaint, and if so, in what amount ? Answer: '$2,490.52, with inter- 
est from 12 January,  1932.' " 

From the judgment of the general county court that  plaintiff recover 
of the defendant Wachovia Bank and Trust  Company, executor of 
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Dr .  11. 11. Briggs, deceased, the sum of $2,490.52, with interrst from 
1 2  January,  1932, until paid, and the costs of the action, the said defend- 
ant appealed to the Superior Court of Buncombe County, assigning error 
in the i~~s t ruc t ion  of the court to the jury with respect to the second issue. 

,It tlic hearing of deferitla~it '~ appeal in the Superior Court its assign- 
rilelit of error v a s  not sustainctl, and the judgment of the general county 
court n a s  nffirnied. The defendant appealed to tlie Supreme C'ourt. 

IIarlt ins, V a n  W i n h l e  d2 Il'alton for plaintif. 
Bourne ,  PnrX er,  Bernard  & Du Hose for de fendan t .  

COSIOR, J. At the trial of this action in the general county court it  
n a s  agreed that  the first issue should be ansn-ered in the affirmatire. 
The i swe was accordingly answered, '(Yes." 

T i t l i  respect to the second issue, the court instructed the jury as 
follo~m : 

"The burden of this issue is on the plaintiff. I t  contends that the 
amount xliich the plaintiff is  elltitled to reco7-er i n  tliic. tlction is  
$2,490.52, with ii~tcrest from 12 January,  1932, until paid. 

"If you find the facts to be as testified to by the witnesses, and 
as shonn by all the eviclcnce in the case, you will answer the second 
issue, $2,490.52, with interest from 1 2  January,  1932, until paid." 

r i ~ d r r  this instruction the jury ansncred the secorld issue as appears 
in tlie record. 

The  defendant Wachoria Bank and Trust  Company, executor of 
Dr.  11. 11. Briggs, deceased, excepted to this instruction, and on its 
appeal to the Superior Court assigned same as  error. The assignment 
of error was not sustained. I n  this there was 110 error. 

Khatever couflict therc may appear to be in the decisions of this 
Court n i t h  rmpect to the liability of the grantee of land who has as- 
sumed the ~ ~ a y m e n t  of an ilitiehtedness of his grantor ~vhicli mas secured 

A " u 

by a prior mortgage or deed of trust executed by the grantor, as said in 
B a n k  7,. Page,  206 N. C., 18, 173 S. E., 312, "the law undoubtedly is, 
that T~IICII  a purchaser of l~iortgagrd lands, by a valid and sufficient 
coutract of assuniption, agreea x i t h  the mortgagor, who is  persoilally 
liable tlierefor, to assume and pay off the mortgage debt, such agreement 
inu r t i  t o  thc benefit of the holder of the mortgage, and upon its accept- 
ance by him, or reliance thereon by the mortgagee, thenceforth as be- 
tween theniee1~-es, tlie grantee occupies the position of principal debtor 
and the mortgagor that of surety, and the liability thus arising from 
said assumption agreement uiay be enforced by suit in equity under the 
doctrine of subrogation, Baher c. H a n i e ,  163 N. C., 588, 80 S. E., 57, or 
by an  action a t  lam, as upon a contract for the benefit of a third person. 
Rec tor  v. L y d a ,  180 S. C., 577, 105 S. E., 170." 
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I t  follows f r o m  this  s ta tement  of t h e  l aw t h a t  the  release by t h e  
holder of the  notes of the  makers  f r o m  all personal liability did not 
affect the liability of t h e  defendants, who had  expressly assumed the 
payment  of the notes, and had  thereby, a s  between tllemselres and t h e  
makers, become liable as  principals.  

T h e  rule  tha t  a release by a creditor of his debtor, who i s  liable as  a 
pr incipal  f o r  the debt, discharges n surety manifest ly  h a ;  no application 
i n  the  instant  case. 

There n a s  no error  i11 the refusal  of the judge of the  Superior  Court 
to  susiaiii defendant 's assignment of e r ror  i n  i ts  appeal  f r o m  the judg- 
mcilt of tlie general county court.  Tlie juclgnleiit of the Superior  
Cour t  is  

,Iffiimed. 

IOLA EXUM r .  W. L. POOLE AKD ROASOKE C I T Y  MILLS, I S C .  

(Filed 31 October, 1034.) 

1. Pleadings G a-Admission of evidence in this case held not to violate 
rule that proof must conform to allegaiion. 

'The admission of evidence tending to sliow the csten. of injuries sus- 
tained by plaintiff' in an auto acaciclent will not be held for error on the 
contrntion t l ~ t  such evidciice tended to show special damage not alleged 
in the complaint. 

2. Autonlobiles C d-Turning car to left across hig1iwa:i without warn- 
ing in violation of statute is negligence. 

E ~ i t l e l ~ c e  that the driver of the car in  which plaintiffs were riding 
scmided his horn in warning of his purlxm to pass tlef~ndant 's car trav- 
elill:,. in the same direction in front of him on the highvay, and that the 
driver of defendant's car, ill nttrmptin:,. to turn into a dirt  road inter- 
secting the liigli~vay to the left, suddenly arid witliout wr~rning turned his 
car to the left across the liigliway in front of the car i ~ .  ~ ~ h i c h  plaintiffs 
were riding, in riolotioii of statute of thc, state in wlich the accident 
occ~u'rctl, resulting in the accident in suit, is he ld  sufficient to be sub- 
mitted to the jury on the issue of acticnable negligence. 

3. dutomobilcs C .j-Whcre driver is not guilty of contributory negligence 
there can be no negligence imputed to passengers ridiitg with him. 

Plaintiff's nere  the driver of an automobile and persons riding with him 
at  the time of the accident in suit. The jury found, from competent 
eritlence under correct instructions, that  the driver was not guilty of 
contributory negligence : Hclt i ,  the defense of imlmtetl negligence and 
joint enterprise relied on as  against the other ylaintids u a s  iiot sustairied. 

APPEAL by defenda i~ ts  f r o m  Daniels, J., a t  J u n e  Term,  1934, of 
GREEAE. SO error .  
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This is an action to recover damages for injuries sustained by the 
plaintiff, both to  her person and to her automobile, which resulted from 
a collision on a highway in  the State of Virginia between an automobile 
which was owned by the plaintiff, and in which she was riding, and an  
automobile which was owned by the defendant Roanoke City Mills, Inc., 
and driven at the time of tlie collision by its employee, the clcfendant 
W. L. Poole. 

On 3 Maich, 1933, the plaintiff, Miss Iola Exum, accompanied by 
her sisters, Mrs. Carrie Exum Brown and Xiss  Mary Esum,  anil her 
friends, Mrs. Mary P. Holden and Miss Winnifred IIarper,  left her 
home in Greene County, Xor th  Carolina. in an automobile which was 
owned by the plaintiff and driven by her nephew, J. G. Exum, for 
Washington, D. C., via Richmond, Va. A2fter they had croqsecl the 
line between the State of Xorth Carolina and the State of V~rg in ia ,  
north of Weldon, R. C., and while they were traxeling on a highway in 
the State uf Virginia, in the direction of Richmond, Ya.. tlie automo- 
bile i n  which the plaintiff and her sisters and friends were riding, anti 
which was driven by her nephew, J. G. Exuni, collided oil the highnay 
with an  automobile which was on.ned by tlie defendant Roanoke C'lty 
Mills, Inc., and was driven a t  the time of the collision by its emploee ,  
the defendant W. L. Poole. -1s the rrsult of the collision, the plaintiff 
and tlie other occupants of her autoniobile sustained serious arid painful 
personal injuries. The plaintiff's automobile rvaf also batlly tlanlagetl. 

0 1 1  3 July,  1033, the plaintiffs, Miss Iola Exum, Mrs. Carrie Exum 
Brown, Mrs. Mary P. Holtlcn, Xiss Tinnifret l  IIarper,  a11d J .  G. 
Exum, each hrouglit an action against the defcntlants in the Superior 
Court of Greene County to recorer darnages for their respective injuries. 

111  tlie complair~t in each of said actions it is alleged that the collisloil 
between tlie automobile in nllicll the plaintiff was riding and thtl auto- 
mobile which was owned by tlie defeildant Roa~ioke City Xills. Inc., a n d  
driven by its employee, the defendant TT'. L. I'oole, n-as caused by the 
negligence of the defendant TIT. I,. Poole, in that the said tleferitlmit 
negligently turned tlie automobile which he n as tlriving a c r o ~ s  thr. high- 
way in front of the automobile in nhich tlie plaintiff was riding, j u ~ t  as 
tlie driver of the latter automobile was passing his automobile on the 
high~vay, and after the said driver had given the said defeutlm~t timely 
warning, by sounding his horn, of his purpose to pass him 011 the 
h ighray .  

The defendants, in their answer to the complaint in each of said 
actions, denied that the collision x a s  caused by tlie negligence of tlie 
defendant R. L. Poole, as alleged in the complaint. They alleged that  
the driver of the automobile in w1iic.h the plaintiff was riding negligently 
undertook to pass the automobile which was drireri by the def(~ndmit 
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W. L. Poole, a t  an  intersection of the highway by a side road, a t  a 
speed in  excess of 45 miles per hour, without first giving t 2e said defend- 
ant  any signal or warning of his purpose so to  do. Th~:y alleged that  
the negligence of the said driver was the sole proximat. cause of the 
collision and of the injuries resulting therefrom to the plaintiff. The  
defendants further alleged in their answer that the negligence of the 
driver of the automobile i n  which the plaintiff was riding a t  the time 
of the collision contributed to  the injuries sustained by the  lai in tiff; 
that  the plaintiff and the other occupants of said automobile were 
engaged in a joint enterprise; and that  for that  reason the plaintiff is 
barred of recovery in said action. 

At J u n e  Term, 1934, of the Superior Court of Greene County the 
five actions brought i n  said court against the defendant3 were consoli- 
dated, by consent, for trial. Issues arising on the pleadings in each 
action were submitted to the jury, and answered in accordance with the 
allegations and contentions of the plaintiff i n  said action. 

The  jury found that  the plaintiff in each action was injured by the 
negligence of the defendants, as alleged in  the complaint therein; that  
the plaintiff in said action did not contribute to his injuries as alleged 
in the answer of the defendants; and assessed the damages which each 
plaintiff is  entitled to  recover of the defendants. 

From the judgment, in each action, that  the plaintiff therein recover 
of the defendants the amount assessed by the jury as the Jamages which 
the plaintiff mas entitled to recover, the defendants appealed to the 
Supreme Court. 

T.  0. Noore and L. I .  Moore for plaint i f .  
Dickinson & Bland and W .  G. Sheppard for defendanis. 

CONKOR, J. The  defendants appealed from the judgment in each of 
the five actions which were tried together, by consent, in the Superior 
Court. These actions all arose out of the same accideni, and involved 
the same issues with respect to the liability of the defendants to the 
several plaintiffs in said actions. Only one statement of the case on 
appral has been certified to this Court. There were no objections by the 
defendants to evidence offered a t  the tr ial  with respect to the issues 
involving liability. The only evidence admitted by the court over the 
objections and subject to the exceptions of the defendanls was evidence 
with respect to the amount of damages which Mrs. Mary P. Holden 
was entitled to recover of the defendants in the action brought by her. 

Assignments of error based on these exceptions cannct be sustained. 
The evidence admitted by the court mas not offered or submitted to the 
jury as tending to show that  Nrs .  Holden was entitled to recover special 
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damages which she had not alleged in her complaint. I t  was competent 
as tending to show the extent of her injuries, and was submitted to the 
jury for that  purpose only. 

There v a s  evidence tending to show that  the defendant W. L. Poole, 
in violation of the statute law of Virginia, after he had notice that the 
automobile in which the plaintiffs in the sevcral actions were riding mas - 
approaching him from his rear, and after the driver of the said auto- 
mobile had warned him by the sounding of his horn of his purpose to 
pass the said defendant on the highway, suddenly, without warning, 
turned his automobile across the highway in  front of the autoiriobile in - " 
which said plaintiffs were riding. This evidence was submitted to the 
jury under instructions which are free from error. I t  was sufficirnt to 
support the finding by the jury that  the plaintiff in each of the actions 
was ilijured by the negligence of the defendants. 

There was eriderlce tending to show that the plaintiffs in the several 
actions nere  engaged in a joint enterprise, as alleged by the defendants 
in their answers. The jury, however, found that the driver of the auto- 
mobile in nhich the plaintiffs were riding did not by his omn negligence 
contribute to his injuries. This finding was supported by e~ideiice 
which was properly submitted to the jury. I f  the driver of the auto- 
mobile n a s  not barred of recovery by his own negligence, thcn it follon7s 
that the defense relied on by the defendants in the actions brougllt by 
the other plaintiffs was not sustainrd 

We have carefully corisidered each of the assignments of error relied 
on by the defendants. None of them can he sustained. The jutlgn~crit 
in each action is affirmed. 

Ko error. 

STATE v. EDDIE RIOZINGO. 

(Filed 31 October, 1934.) 

1. Homicide B a- 
Evidence that deceased XTas killed by a person lying in wait for the 

purpose is sufficient to sustain the State's contention that the murder 
was murder in the first degree. C. S., 4200. 

2. Homicide A c-Evidence held sufficient to be submitted to jury on 
charge of being accessory before the fact to crime of murder. 

Evidence that defendant, for the purpose of freeing himself of com- 
petition in the illegal sale of intoxicating liquors, procured another to 
kill deceased by shooting him from ambush while lying in wait, is he ld  
sufficient to be submitted to the jury in a prosecution as an accessory 
before the fact to the crime of murder, C. S., 4175, and suficient to deny 
defendant's prayers for special instructions. 
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3. Homicide G d- 
Evidence of the relations betneen defendant and deceased for some 

time before the homicide i s  11cld comp~tent  in a prosecution of defendant 
a s  a n  accessory before the fact of the crime of murder. 

4. Homicide H +-Sentence of defendant held i n  accord with statute, and  
objection thereto is not  sustained. 

1)efendant was convicted as  an accessory before the f ~ c t  to the crime 
of murder and scntcnccd to life imprisonment. T11ere:xfter the actual 
nmrdcrer was scntenced to thirty years i~nlrisonment ul)?n acceptance of 
his plea of ruilty of murder in the second degree: h ' f l d ,  defendant's 
objcctiol~ that his scntelice was greater than that of tne actual perpe- 
trator of the crime cannot be sustained, since both sentences were author- 
i m l  by statute. C. s., 4176, 4200. 

APPEAL by defendant f r o m  F ~ i z z e l l e ,  J., a t  J u n e  Term, 1034, of 
LESOIIL S o  error .  

T h c  tlrfendant i n  this  action was c o n ~ i c t e t l  a s  a n  acce:,sory before t h e  
fact to the murder  of Bennie Nozingo, by F r e d  Tl'ade, on 6 December, 
1933, i n  Lenoir County, S o r t h  Carol ina.  

F r o m  judgment tha t  he be confined i n  tlie State's Prii ,oa, a t  Raleigh, 
N. C., a t  hard  labor, fo r  the  t e r m  of his  n a t u r a l  life, t h e  defendant 
ap l~ea lcd  to tlie Supreiiie Court .  

. I t f c ~ ~ z c y - G e i ~ e ~ a l  131,zirnnziff and Assis tant  A f t o r n e y - G e n e ~ a l  Scaux l l  
fo7. f k c ~  Ktate.  

117allnc~e d: TT7hifc, J .  Faison Tlzonzson, B u f f o n  c6 Greene, a i d  P a u l  
Edmutzdson for t l c f ~ n d a n f .  

Coxxox,  J. T h e  d e f e ~ ~ d a l i t ' s  assigrinlents of error  0 1  liis appeal  to  
this Cour t  callnot be sustailied. 

,111 tlir  c ~ i c l e ~ i c e  :it the  t r i a l  shoncd tha t  the deceased, Eennie  Mozingo, 
was shot f r o m  a~nbus l i  and  killed on the  liight of 6 Ilecember, 1933, 
wliile lle n a s  getting into h i s  autoniobile, n h i c h  he  hat1 parked ill the 
woods n r a r  a h g h n  a y  i n  Lelioir County, and  tliat the gun  f r o m  nhicl i  
the f a t a l  shots \ \ e re  fired n as fired by a pels011 nl io 11 as  lying ill x a i t  
for  t l i ~ ,  t l e c c n d  ill a clay hole, about S or I 0  feet f rom liis automobile. 
Tlie c!wcawl,  \ \ho  n as  a bootlcgger, llad just loaded his riutomobilc with 
kegs of nlii&cg nhicli  liad bee11 stored i n  tlie woods by :L confederate. 

Tliih e~idellcrl,  nhicl l  was admit ted without objection by tlie defend- 
a n t ,  n a r  sufficient to sustain the contcntioli of the S ta te  t h a t  the  homi- 
ritlc u a s  niurder  i n  the first degree. C. S., 4200. S. '. TT7igg(ns, 171 
S. C., 813, S9 S. E., 5s .  

There n a s  c ~ i d c n c e  tending to show tha t  F r e d  W a d e  v a s  the m a n  
who lily i n  \i ai t  f o r  the dece:md, and  11 110 shot ant1 b illcd liim f r o m  
tlic clay hole. F r e d  TVadr, as  a ~vi tness  fo r  the  State, estified tliat he 
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n e n t  to t h e  clay hole near  which the  automobile of the deceased n a s  
parlrcd with :I g u n  which he found a t  the  foot of a n  oak tree. I t  is t rue  
that  lie did not testify tha t  h r  h o t  tllc gun, but the  iriference froln al l  
the  facts  shown hy his t e i t imo~ry  tha t  he cliil Aoot  and kill the deceased 
~ r i t l i  the g ~ ~ n ,  as  contended by the S t n t t ,  n a s  almost irresi>tible. 

There  v a i  alqo e\ icleilce offered by t l ~ e  S t a t e  t e m l i ~ q  to show tha t  the  
defendant Eddie  3iozingo, pr ior  to  the hllootiilg of the d ~ r e a ~ e t l ,  lia(1 
urged, counseled and procurcd F r e d  TVadc. to dioot ant1 kill the ilerea-etl 
n h e n  lie d r o ~ c  h i s  automobile f rom the highway into the u o o d i  to gct tlie 
kegs of nh iske>,  \\llich the defeildant k i~cn-  his  coufederate hz~d placcd 
there fo r  the deceased. T h e w  n a s  also e r ide~ice  teliclilig to   how that  
the  defendant Eddie  Moziilgo x i  as t~ngagetl ill tlic busiueys of manufac-  
tu r ing  and  selling intoxicatin: liquor 111 L t n o i r  m ~ t l  JVa>lic c o u n t i e ~ ,  
ant1 that  he n islletl to co~iiluct lli3 ~ l l ~ g a l  buqiwss free f rom c o l ~ i l ) ~ t l t ~ o ~ i  
hy the iieceasetl, ant1 fo r  tha t  rc,a.on had  procured F r e d  V a d e  to s l~oot  
m d  kill liinl n l l e ~ i  Iw ~ w ~ i t  ~ n t o  the noods to get a supply of n l ~ i s k e y  
f o r  -a10 ill the t r r r i to ry  i n  n h i i h  tlw tlt~fcniianlt n as d i n g  \ \ h i k e y .  

A11 the er ide~lce,  both tha t  c ~ f f e r ~ d  by the S ta te  i n  s u p l m t  of ~ t \  r o w  
tclitiolis a ~ t l  tlmt offered by the defent l~mt ill rul,port of 111, contclitiolis, 
n a b  submitted to the jury, and  propclrly w .  There  n a s  no error  ill the 
r e f u w l  of tlie court to allon t1tfelid:rnt's nlotioli f o r  j u t l g i n e ~ ~ t  a.; of 
n o ~ i \ u i t  under  the  statute. C. S., 4643. ~5 ' .  [>. Jc i tX~ l r s ,  19.' S. C.,  815, 
108 S. E., 767. 

Tile o1)jectiolls of t l ~ c  defendant to tllp :rilmi~>loii of e ~ i i l e n c ~  t t n t l i ~ ~ g  
to s11i)v t 1 1 ~  r c l a t ~ o ~ i ,  bctxeeu tlicl clefci~tlant ant1 the cleccaseil for  conle 
t ime bcfore tllc liomici(lc, aiitl uijo tellding to corroborate te\timc~liy of 
ultliesscs fo r  the Stntc, to nhicl l  t h e  u e r e  no ol~jections by the tlefentl- 
an t ,  n (,r(. prop+ rly ovt rruletl. T l ~ i ;  iclrnce n.as so nlaliifestly conil~e- 
tent that  i l t~ fe i~ t la i l t '~  exception, to its ad111iysion require 110 tliscuss~on. 

Tilt, ixcacl)tloi~ of the tiefcllri,i~it to the rvfusal of tlie court to i~l . t luct  
the jur) as  requcitcd by the defenda~l t  c a l ~ ~ l o t  he sustained f o r  the  reason 
tli'lt t l ~ c r e  \ \ a s  (~~ir1elic.e t c i i t l i l ~ ~  to sliov that  F r e d  f a d e  shot ant1 hilletl 
tlitx t l c i ~ > : r d  ,li contelldetl 1)- the S ta t (> ,  and tha t  lie clitl i o  ulmn the 
c o u ~ ~ - c l  aild prot4urenient of tlir. tlefe~ltlaiit. 

Tlic ~ ~ ~ ~ t ~ u c t i o i l s  of t l i ~  cnolll t to  the ju ry  to  n h i c h  the d e f e l i i l ~ l ~ t  es- 
cv1)tul ~ l i ~ o l ~ i d  propoqitiolis of la\\ ul i ich n/rc n e l l  -c,ttletl, ant1 n1iLc.h 
\\cr:> al)l)lic:rl)le to  the facts  as  i l ~ o ~ r l l  by the evidencae ofterrti I r j  tlie 
S t : ~ t i .  T l ~ c r e  \mi c e r t z ~ i ~ ~ l )  ilo re \ r r s ih le  e r ror  in  these in.tluc.tioni. 
l)t.fcnd:~lit's tscept io~i .  a r e  ni t l iout  meri t ,  a n d  need not be t l ~ ~ n ~ . t ~  I .  

I t  is itatctl i n  tlw h r i ~ f  filttl fo r  the clefmidant i n  this C'ourt that  af ter  
tlir t let 'c~iida~~t hat1 bten c o n ~ i c ~ e d  i n  this actlon by the ju ry  ant1 *ell- 
t e l ~ c ( d  hy tlicx cwurt to imprisoninent fo r  life, Frcil  K a d e  was arraiglicd 
oil : I I I  11idicti11~11t ellarging h im \\it11 the riiurdcr of Bennie Xiu ingo ,  
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and that  upon such arraignment he tendered to the solicitor for the 
State a plea of guilty of murder i n  the second degree, which plea was 
accepted by the solicitor, and that  thereupon i t  was adjudged by the 
court that  said Fred Wade be confined in  the State's PI-ison for a term 
of 30 years. 

The  defendant complains that  his sentence as an  accessory before the 
fact i s  for  his lifc, while the sentence for Fred  Wad?,  the principal 
felon, is for only thir ty years. 

Without conceding that  upon the facts shown by the record in th is  
case there is just ground for this complaint, i t  is  sufficient to say that  
both the judgment against the defendant and the judgment against Fred  
Wade are authorized by statute. C. S., 4176, and C. S., 4200. T h e  
statute prescribing imprisonment for life upon a convic.,ion as an acces- 
sory before the fact to the crime of murder was in  force a t  the time the 
statute defining murder in the first degree and murdcr in the second 
degree, respectively, and prescribing the punishment upon a conviction 
of murder in the first degree as death, and the punishment upon a con- 
viction of murder in the second degree as imprisonment for not less than 
two nor more than thir ty years, was enacted. The  foi-mer statute has 
not boen amended or repealed. I t  is now in full force and effect. 

T h r  judgment in this action is  affirmed. 
N o  error. 

D. C. WADDELL, JR., v. GURNEY P. HOOD, COMMISSIONER OF BANKS, 
Ex REL. PEOPLES BANK O F  BURNSVILLE, C. L. 'PHORIPSOX, AND 

J. \Ir. WHEELER, ET AL. 

(Filed 31 October, 1934.) 

1. Bills and Xotes C *Person signing note as endorser will be deemed 
liable as endorser unless he shows contrary intentioin in writing. 
d person signing a note otherwise than as maker, dmwer, or acceptor 

is dwmed to be an endorser unless he clearly indicates, by appropriate 
nords, his intention to be bound in some other capacit:;, C. S., 3044, and 
such "appropriate words" must appear upon the instrument itself or in 
some sufficient writing attached thereto and becoming an essential and 
integral part thereof, and in an action on the note by the payee par01 
evidence is not admissible to show that one signing as endorser is pri- 
marily liable on the note. 

2. Stlme-Resolution of directors held insufficient to show their intention 
to be bound as sureties on note. 

Defendants, directors of a bank, signed the note in question as endorsers 
pursuant to a resolution of the board of directors of the bank in which 
the bank assumed payment of the note and in which resolution it was 
stipulated that as between the maker "and endorsers" the endorsers 
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should be all jointly and sererally liable : Held ,  the resolution of the 
board of directors of the bank, in which defendants were described a s  
"endorsers," is insufficient to constitute defendants sureties on the note, 
and they will be deemed endorsers. C .  S., 3044. 

3. Limitation of Actions C a-Payments by maker will not prevent bar 
as to endorsers given no notice of nonpayment. 

Where more than three years elapse after the maturity of a note, and 
no notice of nonpayment is given the endorsers, and all payments on the 
note a re  made by the maker thereof, and there is no waiver of notice on 
the face of the note, the endorsers' plea of the statute of limitations is a 
complete defense to their liability thereon. 

SCHENCK, J., took no part in the consideration or decision of this case. 

CIVIL ACTION, before Schenck, J., a t  Regular  31arch Term,  1934, of 
B ~ K C O L ~ B E .  

T h e  plaintiff brought suit upon  a promissory note, dated 1 0  J u l y ,  
1929, payable th i r ty  days a f te r  d a t e  to the  plaintiff. T h e  note i n  the  
s u m  of $10,000 was signed by Peoples B a n k  of Burnsville,  X. C. T h e  
note recited tlie following securities: "One note of ,I. G. Wilson i n  the 
sum of $10,000, dated 1 0  J u l y ,  1929," etc. T h e  said collateral note, or 
Wilson note, was executed on 10 Ju ly ,  1929, i n  t h e  s u m  of $10,000, pay- 
able to  G. I). Bailey or  order. T h i s  collateral note purported to be 
endorsed by G, D. Bailey, C. L. Thompson, W. 0. Griffith, T. B. Bailey, 
S. H. Banks, J. A. Goodin, Wil l iam I. Parriell, Sal l ie  Parnel l ,  W. Z. 
Robertson, J. L. H y a t t ,  a n d  J .  W. Wheeler ;  said endorsers being officcrs 
and directors of tlie l'coples Barik of Burlisrille.  T h e  Peoples Barik 
of Burlisrillc was closed 011 2 October, 1933, and  the  defendant Gurncy  
P. JIood took possession of i ts  assets accortling to  lam. T h e  Peoples 
Barik of Burnsr i l le  had made payriie~its f r o m  time to t ime on tlie orig- 
inal  note, and  a t  the t ime i t  closed i t  was allcged that  there was a 
halnncc due plaintiff on said note i n  the  sum of $2,984.16. T h i s  suit 
was brought by the plaintiff agailist the endorsers of the collateral note, 
or TT11soii liote, oil I 6  Norember,  1933. Tlie deferidalits J. TIT. Wheeler 
and ('. L. Thonipso~l  filed ansners  alleging tha t  they were endorwrs on 
the co1l:ttt~al note, or TYilsorr note, and that  said note became due on 
10 A'lugust, 1929, and that  110 iiotice of dislionor or nonpayment had ever 
bec~r g , i \ c ~ ~  tlrfm, and co~iscyueritly they plcaded the three-year s tatute  
of liniitations as  a bar  to tlic r ight  of plair~tiff to  recorer upon the col- 
lateral or Wilson note. There  was tcstimolly of the plaintiff to  tlie 
cffcct tha t  the  plaintiff would not accept the  note of the Peoples Bank  
of I 3 u n i s ~ i l l e  ant1 loan $10.000 to i t  un t i l  the  officers and  directors of 
tlie bank passed a resolution, the pertinent par t  of u h i c h  is  as  f o l l o m :  
"JTlicreas the cashier and  board of directors of the Peoples Bank  of 
B u r r ~ v d l e ,  S. C., decrn it  necessary to  borrow the  sum of $10,000 to 
meet the  obligations of t h e  bank and keep a proper reserye; and  \\hereas 



252 I N  THE S U P R E M E  COURT. [207 

A. G. Wilson had this day executed a note for the $)urn of $10,000, 
endorsed by W. L. Thompson, W. 0. Griffith, S. H. Banks, J. A. Goodin, 
William I. Parnell, Sallie Parnell, W. Z. Robertson, J. L. Hyatt ,  and 
J. W. Wheeler, to G. D. Bailey, and it is understood anc agreed between 
the maker nnd endorsers that  they are  all jointly and severally liable 
for the payment of said note. 

' ( I t  is  tlicrefore ordered by the board that  the payment of said note 
be and the same is liereby assumed by the bank." 

T h ~ r e  was evidence tending to show that  Wheeler w ~ s  present at the 
meeting of the directors when the resolution was adopted, and other 
evidence tending to show that  he was not present. At the conclusion 
of plaintiff's e~it lence the tlefendants Thompson and Wheeler moved for  
jutlgnim~t of nonsuit, ~ ~ h i c h  was grantedj and the plaint ff appealed. 

F o r d ,  Coxe cf2 Carter  for p la in t i f .  
ST'atson cf2 F o u f s  for C. L. T h o m p s o n .  
Clltrrles 11utchi;ls for J .  SV. ST'lzeeler. 

U n o n ~ m ,  J. V e r e  the defendants Wheeler and Thompson endorsers 
or sureties on the note held by plaintiff 1 

I t  is to be noted that this suit is brought on a $10,000 promissory note, 
exccuted by tllc Peoples Bank of Burnsville and payablc to the plaintiff. 
A collateral ~ ~ o t e  of A. G. VTilson in the sum of $10,000, payable to 
G. D Bnilcy, was recited in thc~ original note. The plaintiff alleged 
that this collateral ~ ~ o t e ,  or Wilson note, n a s  e~idorsed b;r the officers and 
directors of t!ic. bank, including the defendants Tliompson and Wheeler. 
The c7~idcncc tended to shon. that thew defendants endorsed the note 
pursuant to a resolution adopted by the officers and directors, reciting 
the  csecutio~l of tlie note, and that  "it is uriderstood and agreed between 
tlie niakcr and endorsers that  they are all jointly and severally liable 
for t l ~ c  payment of said note." Consequently, i t  appears that  the plain- 
tiff alleged that the defendants are endorsers, and the resolution by which 
tlie relatio~isliip of surety is sought to be established tlescribecl the de- 
feildants as endorsers. 

C. S., 3014, provitles that  '(a person placing his signature upon an 
instr~iment otherwise than as malrer, drawer or acceptor, is  deemed to be 
an e~~dorsc r ,  ui~less lie clear11 indicates by appropriate words his inten- 
tion to be bound i ~ i  some other capacity." The question tllen occurs: 
How sliall such "intelltion to be bou~ltl in some other capacity" be estab- 
lislietl? Tlie statute expressly prescribes that such il tention must be 
clearly i~idicated "by appropriate words." 

This Court lias held that the "appropriate worcls" clearly indicating 
the "intention to be bound in some other capacity7' must appear i n  the 
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BYRD C. LUMBER Co. 

note  itself or by  some sufficient wri t ing attached to t h e  note and  becorn- 
i n g  a n  essential and  integral  p a r t  thereof. T h i s  idea TTas expressed i n  
Busbee  r .  Creech ,  192 K. C., 499, 135  S .  E., 326, a s  fol lons:  "Par01 
eridence is  not competent to s l i o ~ r  that  the liability of one wliose name 
is  wri t ten on t h e  back of a note  as a n  endorser is pr imary,  and not 
secondary, f o r  the  purpose of sustaining the  contention tliat ~ ~ o t i c e  of 
dislioilor by nonpagment  is  dispensed with.  T h e  liability of one n h o  h a s  
endorsed a note, where i t  is conteiicled tliat such liability is  o t h w  t h a n  
t h a t  of a n  endorser, must  be determined by aplx-opriate words contained 
i n  the  note." T h i s  ut terance is  f u l l -  supported by D i l l a i d  1 % .  X e r r a n t i l e  
Co., 190 x. C., 225, 129 S .  E., 598;  TT7relrn v .  ( ' o t t o n  X r l l s ,  193 S.  C'., 
89, 150 S. E., 676;  I ! yde  e. Ta f l ran? ,  204 h'. C., 160, 1 6 i  S. K., 626. 
See, also, Com~tzer r ia l  S e c l i r i f y  Co. c. X a i n  S t ree t  Plzamnacy,  174 S. C'., 
655, 94 S. E.. 298. 

Alpply ing  the law to the  facts, as  disclosed by the  record, it  would 
s e m i  m:lnifest tha t  the defendants must  be deemed to be entlorw-5. T h e  
rccord cliscloses tha t  a l l  p a p c r i t s  011 the  original note were matle b- the 
bank and  tha t  more than  three years  have elapsed s i l m  tli<x ~ l i a t u r i t y  of 
the  note, and  that  no notice was g i r e n  t h e  defendants. Tlierefore, as the 
defelldants a r e  endorsers and  not sureties, t h e  s tatute  of linlitations con- 
stitutes a defense i n  the absence of a n a i ~ e r  i n  the face of t h e  note, and 
the  rul ing of tlle t r i a l  judgc n a s  correct. Bai.ber v. . l b s l r e ~  C'o., 175  
N.  C., 602, 96 S. E., 43 ;  DrllartE r .  , IIeiwinfi le Co., s ? l p i a ;  Ba?& c.. 
Hesse ,  an t e ,  71. 

MTirrned. 

SCHEXCX, J., took no par t  i n  the collsideratioli or decision of this  casc. 

J. N. BYRD. EMPMYEE, V. GLOUCESTER LUMBER COMPANY, EMPLOYER, 
a a ~  AMERICAN MUTUAL LIABILITY INSURASCE COJSPAST, IA s u i ~  
AKCE CARRIER. 

(Filed 31 October, 1034.) 

1. Master and Servant F i4urisdict ion of Supwior Court upon appeal 
from award of Commission is limited to questions of law. 

The award of the Induhtrinl Commission is conclu~ive on a p ~ e a l  as to 
a11 questions of fact involved ill tlle ~)roceeding and determined by the 
('ommission, and the jurivliction of the S u ~ e r i o r  Court is limitctl to 
questions nf law onlx. N. C'. Code, SO81 (ppp) .  

2. Same--Superior Court has jurisdiction to remand case t o  Commission 
for rehearing oil gronncl of newlg discovered evidence. 

While the Compensation Act contains no express lwovisinn autlmrizing 
the Superior Court, upon appeal from an njvard of the Industrlnl Corn- 
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mission, to remand the case to the Commission for a rahearing on the 
ground of newly discovered evidence, the Superior Court has the discre- 
tionary power to do so in proper instances. 

3. Appeal and Error J ic- 

On appeal from an award of the Industrial Commission, a motion to 
remand the case to the Commission on the ground of new17 discovered 
evidence is addressed to the discretion of the Superior Court, and its 
determination thereof is not ordinarily reviewable by the Supreme Court. 

XFPE.AL by defendants from Finley, J., a t  April Term, 1934, of 
TRAFSI'LVANIA. Aflirmed. 

This  is a proceeding for compensation under the provisions of the 
North Carolina Workmen's Compensation Act for an  in jury which the 
plaintie suffered on 2 March, 1929, while he was a t  work as an  employee 
of the defendant Gloucester Lumber Company. 

The proce~ding was begun before the North Carolina Industrial  Com- 
mission, and was first heard by Commissioner Dorsett. From the evi- 
dence offered a t  the hearing before him Commissioner Dorsett found 
that the plaintiff's disability was not the result of an injury by accident 
which arose out of and in the course of his employment by the defend- 
an t  Gloucester Lumber Company. On this finding conipensation mas 
denied. The  full Commission, on its review of the hearing before Com- 
missioner Dorsett, approved and adopted the findings of' fact and con- 
clusions of law made by him, and denied compensation. The plaintiff 
a p p e a l d  from the award of the Industrial  Comrnission to the Superior 
Court of Transylvania County. The  appeal was duly docketed in said 
court. I t  has not been heard on its merits. 

On $1 October, 1933, the plaintiff mored in the Superior Court for a 
rehearing of the proceeding by the Industrial Commissior on the ground 
that since his appeal was docketed in said court he had discovered new 
evidence in support of his claim for compensation. The  defendants 
moved that the motion of the plaintiff be dismissed on the ground that  
the court was without jurisdiction to hear plaintiff's motion for a re- 
hearing of the proceeding by the Industrial  Commission on the ground 
of newly discovered evidence. 

The  proceeding was heard a t  February Term, 1934, cf the Superior 
Court of Transylvania County, on the motions of the defendants and 
the plaintiff, respectively. 

The motion of the defendants tha t  the motion of the plainitff be dis- 
missed was denied. 

The motion of the plaintiff for a rehearing of the proceeding on the 
ground of newly discovered evidence was allowed. 

From the order of the Superior Court remanding the proceeding to 
the Industrial Commission, in accordance with the moticln of the plain- 
tiff, the defendants appealed to the Supreme Court. 
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Ra7ph  H.  R a m s e y ,  Jr., for plaint i f f .  
S m a t h e r s  & S m a f h e r s  for defendants .  

Con-n-OR, J. The  award of tlie Industrial Conimission in this proceed- 
ing, made 11 February, 1930, and, on the facts found by the Commis- 
sion, denying compensation to the plaintiff, was conclusive as to all ques- 
tions of fact involved in the proceeding and determined by the C'ornrnis- 
sion. I t  is so expressly provided by statute. N. C. Code of 1931, sec. 
so81 (PPP) . 

On plaintiff's appeal from the award to the Superior Court, only 
questiosis of law involved in the prowetling and decided by the Industrial 
Commission could be considered This  is  a1.o expressly so provided by 
statute. N. C. Code of 1931, see. 8081 (ppp) .  The  jurisdiction of the 
S u p r i o r  Court is limited to a consideration of questions of lair only. 

There is no urovision in the North Carolina Workmen's Comuerisation 
Act authorizing the Superior Court to consider a motion for a rehearing - - 
by thc Industrial Commission of a proweding for compensation, on tlie 
ground that  since the docketing of an  appeal from an award of the Com- 
mission, a party to the proceeding has discovered new eritlenct, which 
supports his contention as to the facts found by the Corlimiwion ad- 
versely to him, and to remand the proceeding to the Con~niissiori for a 
rehearing. " 

For  this reason the appellants in the instant case contend that there 
* A  

mas error in the refusal of the judge of the Superior Court to disniiss 
the motion of tlie plaintiff, and in the order remanding tlie proceeding 
to the Industrial  Comniission for a rehearing. This contentioil is not 
sustained. The judge l ~ a d  the power to consider plaintiff's motion anti, 
on the facts found by him, in his discretion to grant the motion. 

I t  is well settled that this Court, although its jurisdiction is limited 
by the Constitution of Korth Carolina to the review, upo11 alywal, of 
decisions of the Superior Court upon matters of law or legal inference, 
has the power to consider a motion for a new tr ial  of an  action prriding 
liere on appeal, on the ground of n c ~ r l y  discovcred el-ideacc, and in a 
proper case to grant the motion. X o o r e  v.  Tidxell, 19-1 S. C., 186, 
139 S.  E., 541; J o h n s l o n  v. R. R., 163 N.  C., 431, 79 S. E., 690. 

On this principle we are of opinion, a ~ i d  so hold, that  when a pro- 
ceeding for compensation under the provisiolis of the North Carolina 
Workmen's Compensation ,2ct has been duly docketed ill the Superior 
Court, upon an  appeal from an  award of the Industrial  Commission, the 
Superior Court has the pover in a proper case to order a rehearing of 
the proceeding by the Industrial Commission on the ground of rienly 
discovered evidence, and to  that  end to remand the proceeding to the 
Commission. 
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TJThcther the  judge of the Superior  Cour t  shall exerciscx this  power i n  
a n y  proceeding pcnding i n  said court  rests upon his  discretion. H i s  
action, tl icwfore, is ordinari ly  not subject to review by this  Court .  

Wc find no e r ror  in the  order  i n  the instant  case. I t  is  
Alffir~ned. 

1,. J. CHESTNUT r. ALBERT SUTTOS. 

(Filed 31 October, 1034.) 

1. Husband and Wife F a- 
Consent of the wife is not a defense to an action for alienation of her 

affections or for criminal conversation with her. 

2. Same-Jlisconduct of husband and his ill-trratment of wife is sub- 
ordinate feature on issue of damages requiring request for instruc- 
tions. 

In an action for alienation and crimiiial conrcrsation it is not error 
for the trial court, in the ;~bsence of llrnyers for special instructions, to 
fail to cliargc tlie jury on tlie issue of d:lmages that if they believe de- 
fc~i t l ;~nt 's  evitle~ice with reslwct to 111:rintiE's miscontluct i ~ n d  his ill- 
trrntmc>~lt of his wife, thcy ehonlcl consider surh facts in tliminution of 
nct11al tlnmages. 

3. Trial E e- 
.\ ljarty (leuiring tlic judw to present a particular theory of the case, 

or :I pnrticnlnr phase of the 1:iw n1)l)lical)le to his evidel~cc, should offer 
a 11rayer for sl~clcial instructiolis. 

4. Husband and Wife F' a- 
In this netin11 for alicnntioil and criniinnl conrersation the charqe to the 

jury on the isiue of actual dninaees is held to cover evcry phase of the 
la\v relied u l ~ ) n  by defendant in minimizing damages, aud to be without 
twor  on defendant's exception. 

-IPPE.IL by dcfcndant f r o m  Daniels, J., a t  Apr i l  Term,  1034, of 
S.iarrsos. S o  error .  

T h i s  is a n  action to recorcr damages, both actual  a n  1 punitive, fo r  
t h e  alic>natioli of thc affections of p1:lintiff's wife by t h e  defendant, and  
f o r  his  cr iminal  conwrsat ion with her. 

Tlic i s w e s  su1)niitted to the  j u r y  were a n s ~ e r e d  a s  follows: 
"1. D i d  the  defendant Allbert  S u t t o n  alienate t h e  affections of t h e  

plaintiif 's wife, ns alleged i n  t h e  conlplaint ? -1nswer : 'Yes.' 
"2. ])id tlie d e f ~ n d a n t  Albert Su t ton  have ininioral relations with the 

plaintiff's ~v i fe ,  as  allegcd i n  the compla in t?  ,Inswer: 'Yes.' 
"3. W h a t  amount  of actual  damages, if any, is  the plaintiff entitlecl to  

recover ? h s w e r  : '$1,200.' 



S. C.] FALL TERM, 103.2. 2.37 

"4. What  amount of punitive damages, if any, is the plaintiff entitled 
to recorer ? -1nswer : '$.2OO.OO.? )' 

From judgment that plaintiff recoler of the tlefendalit the sum of 
$1,600, ~ v i t h  interest and costs, the defendant appealed to the Supreme 
Court. 

J .  D. J o l / n s o ? z ,  J r . ,  for p la in f i f .  
B u f l w  d? Btctlcr for de fendan t .  

C o s s o ~ ,  J. The facts alleged in  the complaint arc sufficient to con- 
stitute t n o  causes of action, on either of vhich  the plaintiff is entitled 
to rrcolcr  of tlle defeiitlant daniagei, lmth actual and punitive. C'oitlc 
1 % .  Johmon,  170 S. C., 426, 102 S. E., 760. 111 tliat case it is said that  
tlie gravameu of the cauqe of action for the alienation of the affections of 
l~laintiff 's wife is the deprivation of the plaintiff of his co~ljugal  rights 
to the iociety, affectior~ and assistance of his nife,  and that  the gravamen 
of t11c cause of action for criminal conr ersatioii is the defilement of 
p l a i n t ~ f l " ~  n ~ f e  by the defendant. I n  neither case is tlie consent of tlie 
x i f e  a t l r f e ~ ~ v  to a recolery by the plaintiff of the damages nliich lic lias 
su.tailicd as tlic result of the ~ i rongfu l  conduct of the defendant. 011 
each of tlieie CRLISCS of action the plaintiff is cntitletl to reco7er of the 
clefentl:~nt liiq actual damages, mid ln a proper caw the jury may :rn':ml 
plaintiff, in addition to his actual damages, punitive dirmages. I'owcll 
I .  ,V f r i th land ,  163 S. C., 303, 79 S .  E., 572. 

The  ex i i l~nce  offered by tlie plaintiff, and admitted without ohjcction 
by thc clefe~iclant. vias sufficient to sustain the allegations of the com- 
plaint. This evidence, together v i t h  the e~ idelice offered by the defci~d- 
ant, was suhniitted to the jury under a charge nhich  is free from error. 
F o r  tliiq reaqon the judgmeut is affirmed. 

The defendant contends tliat there lms  error i n  the failure of tlic 
judge to instruct the jury that if they should find c ~ r t a i n  facts ui t l i  
respect to tlie conduct of tlie plaintiff and his treatment of his nife,  a t  
the defendant's e7ideuce tcncled to shox, they should consitlcr these facti  
i n  determining the amount of nrtual tlanlagts nhich  tlie plaintiff i~ 
cntitlcd to recoTcr in this  artion. I n  the ahsence of reaucsts bv the 
defendant for 511cli instructions, thi.: co~iterition canr~ot be iustainecl. 

I t  is well settled as the practice in this State tliat if a party desires 
the judge to present a particular thcory of the case, or a particular 
phaie of the l a r  applicable to the facts as the jury shall find them from 
the eridence, lie should request the judge to do so by prayers for ilistruc- 
tion tendered in apt time, arid that  unless this is done, he cannot raise 
the objection tliat the judge failed in his charge to instruct the jury with 
respect to such theory, or such phase of the law. XcIntosh N. C'.  Prac.  
and Proc., p. 634, and cases cited. 
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T h i s  ru le  is applicable t o  the  assignments of e r ror  i n  t h e  instant  case. 
T h e  instructions of the  judge on t h e  th i rd  issue presented to the  j u r y  

every phase of the  l aw relied upon  by  t h e  defendant wi th  respect to  t h e  
minimizing of t h e  damages which the  plaintiff i s  entitled to recover i n  
this  action. 

T h e  defendant has  h a d  a f a i r  and  impar t ia l  t r i a l  of tlie issues raised 
by tlie pleadings, a n d  must  be content with the  re rd ic t  cf the  ju ry  a n d  
t h e  judgment  of the court.  W e  find 

KO error. 

STATE v. J. L. HENDERSON. 

(Filed 31 October, 1934.) 

1. Criminal Law I< b: Husband and  Wife G d-Right tat suspend judg- 
ment  is established by decisions, and  is  authorized by s tatute  for  
abandonment. 

The practice of suspending judgments or staying execulions in criminal 
prosecutions upon reasonable and just terms, with the consent of defend- 
ant, is established by custom and judicial decision, and in prosecutions 
for abandonment has received espress legis lat i~e sanctior~. C. S., 4449. 

2. Same-Defendant may no t  challenge terms upon which jud-ment was 
suspended upon State's motion t h a t  jud-ment be executed for  h i s  
fai lure  t o  comply therewith. 

Where a defendant in a prosecution for abandonment accepts tlie terms 
upon which judgment is suspended, and does not object or appeal on the 
ground that  terms are indefinite, he may not thereafter challenge the 
validity of the terms upon motion of the solicitor that , h e  judgment be 
executed for his failure to comply with the conditions upon which the 
execution of the judgment was suspended. 

3. Criminal Law K b- 
If the conditions upon which the esecution of a judgment in a criminal 

prosecution is suspended a re  void, the judgment is a t  a 1 times enforce- 
able, if they are  valid defendant cannot resist enforcement of the judg- 
ment upon his failure to comply v i t h  the conditions. 

4. Husband and  Wife G d- 
A subsequent decree of divorce does not affect a prior judgment against 

the husband for abandonment of his wife, or the condit~ons upon which 
such judgment is suspended. 

~ P P I ~ A L  by  defendant  f r o m  Harding, J., a t  B p r i l  Term,  1934, of 
RANDOLPH. Affirmed. 

A t  September Term,  1931, of t h c  Super ior  Cour t  of RE ndolph County 
the  defendant J. L. Henderson was t r ied on  a n  indictment i n  which he  
was charged with the  wilful a n d  unlawful  abandonme?t  of his  wife, 
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without making p ro~ i s ion  for her adequate wpport .  C. S., 4447. On 
his conriction, judgment TI as rendered as  follows: 

( ( I t  is adjudged by the court that the defendant be confined in the 
common jail of Raltdolph County for a period of 1 2  months, and 
asqignecl to work upon the public roads of the State under the control 
of the State Higlinay Conlrnission, pursuant to the provisions of chapter 
14,5, Public Laws of 1931. 

"This judgment is suspended on condition that  the defendant pay into 
the office of the clerk of the Superior Court of Ra~idolph Couiity the 
amount of $15.00 per nionth for tlie use and benefit of Mrs. J. L. 
Henderson, on or before the 12th day of each month, and further, that  he 
pay the costs of the action." 

The defendant accepted the conditions on which the judgment mas 
suspended. H e  paid tlie coqts of the action, and paid the sum of $13.00 
iiito t l ~ c  office of the clerk of tlie Supcrior C'ourt, for the use and bellefit 
of Urs.  J. L. Hendersoi~, eac.11 month until December, 1933. IIe did 
not 1)ay wid  sum for the montll of Uecenihcr, 1033, and  ha^ riot paid 
said sum for any month since Dccc,mher, 1933. 

At April Term, 1934, the clefendant n as arrested under a capiua issued 
on tlie riiotion of the solicitor for tlie State that he be confined in  the 
common jail of Raiidolpl~ C'ou~ity under the judgmei~t r e l ~ t l ~ r e d  in the 
action at September Term, 1931. 

A l t  the h a r i n g  of tlie motion of the solicitor, the court fount1 that, 
a t  SOT eniher Term, 1933, of the Sulwrior Court of Alamance C'ounty, 
ill an action brought by the defendant in s a d  court against his n lf?, the 
bonils of m a t r i ~ ~ l o l ~ y  theretofore esistiiig betneen them ncre  t l i~sol\cd 
by a jutlgl~lrwt of divorce on the ground that the defendant and his wife 
2i;rd l ~ r e t l  separate and apart  from each other for more than tuo  years 
immctlintely preceding tlic commencem~~i t  of the action. Chapter 163, 
I'ublic Lans of S. C., 1033. The motion of the solicitor was alloved. 

From tlic order of the court that tlie defendant be committed to the 
conimoil jail of Randolph County, under and pursuant to the judgment 
ill this action at September Term, 1931, tlic tlefeildant appealed to the 
Suprcme Court. 

Attome!/ -General  Brzinzmitt arid d s s i s f a n f  I f f o r n c y - G e n e r a l  Scawcl l  
for the State. 

L o n g  B L o n g  f o ~  t le fendanf .  

cox so^, J. I n  X y e r s  c. B a r n h a r d t ,  202 N. C., 49, 161 S. E., 715, it 
is said : 

"The practice of suspending judgments in criminal prosecutions, upon 
terms that  are rcasoliable and just, or staying executions therein for a 
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time, with the consent of the defendant, has so long prevailed in our 
courts of general jurisdiction that  it may now be consideled established, 
both by custom and judicial decision, as a part  of the permissible pro- 
cedure in such cases. 8. c. E d w a r d s ,  192 N .  C., 321, 133 S. E., 37;  
S. v. Everift ,  164 N. C., 399, 79 S. E., 274; S. v. Hilton, 151 K. C., 687, 
65 S .  E., 1011." 

This practice has not only been establisht~d by custorn and judicial 
decision, i t  has received express legislative sanction with respect to judg- 
ments in criminal actions in  which defendants have been con~ic ted  of 
abandonment. ( 2 .  S., 4447. I t  is provided by statute t i a t  "upon any 
conviction for abandonment, any judge, or any recorder having juris- 
diction thereof, may in  his discretion make such order 21s in his judg- 
ment nil1 best provide for the support, as far  as  may b?  necessary, of 
the tiest.rtecl n i f e  or children, or both, from the property or labor of the 
defendant." C. S., 4449. 

I n  the instant case the effect of the order contained in the secolid 
paragrap11 of the judgment was merely to suspend the e:cecution of tlie 
judgment so long as the defendant complied with the coliditioils therein 
imposed by the court and accepted by the defendant. S. zr. 'C ' lckvs ,  
196 IV. C.. 239. 145 S. E., 175. The defendant did not object to the 
order on tlie ground that the conditions were illdefinite, or appeal from 
the order to this Court, as did the defendant in S. v. Vickers ,  supra. 
Having accepted the conditions, and undertaken to comply with them, he 
cal~no< aftel. his failure to comply with the terms 0x1-which the execu- 
tion of the judgnleilt was suspended, challenge their T alidity. S. v. 
C u m e t l e ,  173 N .  C., 734, 91  S.  E., 364. Indeed, if the conditions are 
void, as now conteuded by the defendant, the judgment Las at all times 
been enforceable: on the other hand. if the conditions are ralid, the 
dcfe~idant ha1 ing failed to comply with them, cannot resist the enforce- 
ment by the court of the judgment that he be confined in t i e  common jail 
of Randolph County for a period of twelvc months. I n  either evcnt 
there u as no error in the order of Judge Harding, unless, as contended 
by the defendant, he mas relieved of both tlie conditions and the judg- 
ment at September Term, 1931, by the judgment of dirorre a t  Xovember 
Term, 1933, of the Superior Court of Alamance Count). Seit l ler  the 
judgmrnt reildercd in this action nor the conditions on which the execu- 
tion of the judginent was suspended are afyected by the judgmen.t of 
d i~oree .  See H o z c a l l  v. IIowell, 206 K. C., 672, 174 S.  E , 921. 

Whether the judge, at April  Term, 1934, had the p o w r  in his discre- 
tion to modify the conditions on vhich  the execution o '  tlie judgment 
rendered a t  September Term, 1931, n a s  suspended, on ihe facts found 
by him, i s  not presented on this appeal. Having found that  the defend- 
ant  had failed to comply with these conditions, the judge had the power 
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to order t h a t  the  judgment be enforced. S. v. Strange, 183  N. C.. 775, 
111 S. E., 350. T h e  divorce of t h r  defendant f r o m  his  wife, subsequellt 
to  the  judgment  i n  th i s  action, did not relieve the  defendant f r o m  the 
judgment as  a mat te r  of law. 

T h e  order  of J u d g e  H a r d i n g  is  
Affirmed. 

STATE v. J. B. COOK, JR.  

(Filed 31 October, 1034.) 

1. Bastards I3 c-Wilfulness is essential element of offense of neglecting 
to support illegitimate child. 

Wilfulness of defendant in his neglect or refusal to support h is  illegiti- 
mate child is an essential ingredient necessary for a conviction unrler 
cli. 228, Public L a n s  of 1933, and "nilful" as  used in the statute means 
without just cause, escuse, or justification. 

2. Same-Wilfulness of defendant in failing to support illegitimate child 
is not presumed from such failure, but must be proven by State. 

In  a prosecution under ch. 222, Public 1,ans of 1933, the presumption 
of innocence attaching to a defendant in a crimiml prosecution, includes 
the presumption that defendant's neglect to support his illegitimate chili1 
was not wilful, and while failure to support may he an evidential fact 
tending to show wilfulness, such failure does not raise the presumption 
of wilfulness, and the burden is on the State to prove the element of 
wilfulness o r  criminal intent beyond a reasonable doubt. 

APPEAL f r o m  ,Stack, J., a t  ,August Term, 1934, of C A B A R R ~ S .  New 
trial.  

T h e  defendant was tried, convicted and  sentenced upon a bill of indict- 
welit c21arghg a violation of chapter  225, Publ ic  Laws 1933, being ".In 
act co~icerning the  support  of children of parents  not niarricd"; mid 
appealed to  this  Court,  assigning error. 

Attorney-General Brumnzitt and Assistant Attorney-General Peawell 
for the State. 

TIr. S. Bogle and Armfield, Sherr-in & Barnhardt for appellanf. 

SCHESCIC, J. "Any paren t  who wilfully neglects o r  refuses to support  
a n d  main ta in  his  o r  her  illegitimate child sllall he gui l ty  of a misde- 
meanor a n d  subject t o  such penalties as  a r e  hereinafter  provided. 
. . ." Sec. 1, ch. 228, Publ ic  Laws 1933. 

T h e  defendant duly assigned a s  e r ror  t h e  following portion of h i s  
Honor's charge:  "A m a n  is  presumed t o  intend to, if he  h a s  failed to 
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do so, the presun~ption is  he  wilfully did so," and we think this state- 
ment of the law was erroneous, and entitles the deferidant to a new 
trial. 

The  entire paragraph of the charge, of which the foregoing is a part, 
is as follows: "The State is  required to satisfy you beyond a reasonable 
doubt that  he has failed to  support his bastard child; wilfully failed. 
Wilfully means intentionally, purposely. A man is presumed to intend 
to, if he has failed to do so, the presumption is he wilfully did SO.', 

The  father of an  illegitimate child may be convicted of neglecting to 
support such child only when it is established that  such neglect was 
wilful, that  is, without just cause, excuse or justification. The nilful-  
ness of the neglect is  an essential ingredient of the offense, and as such 
must not only be charged i n  the bill, but must be proven beyond a ren- 
sonable doubt. The presumption of innocence with which the defendant 
enters the tr ial  includes the presumption of innocence cf wilfullness in 
any failure on his  part  to support his illegitimate child. The  failure to 
support may be an  eridential fact tending to show a wilful neglect, but 
i t  does not raise a presumption of wilfulness. 

The word "wilfully7' as used in the statute under which the defendant 
was charged is used with the same import as in the act rlzlating to wilful 
abandonment of wife by husband, C. S., 4447, and w h ~ t  is said in the 
case of S. v. Falkner, 182 IT. C., 793, as to the effect of the use of the 
word "wilful" i n  a criminal statute is here applicable. I n  that  case the 
present Chief Justice says: "Wilfulness is an  essential element of the 
crime, and this must be found by the jury. The  issue, upon an indict- 
ment for a violation of the present lam, i s  the alleged guilt of the defend- 
ant. H e  enters on the tr ial  with the common-law presumption of inno- 
cence in  his  favor. When the State has shown an akandonnlent and 
the defendant's failure to provide adequate support, the jury may infer 
from these facts, together with the attendant circumstances, and they 
would be warranted in  finding, if they are so satisfied beyond a reason- 
able doubt, tha t  it  had been done intentionally, without just cause or 
legal excuse, i.e., wilfully. S. v. Taylor, 175 N. C., 833." To the samc 
effect are the more recent cases of S. v. Johnson, 194 N. C., 378; S. a. 
I 'e lcerfon,  196 N.  C., 64;  8. z.. Roberts ,  197 S. C., 662. 

I n  an  earlier case, X r .  Justice ilshe, in construing the word "wilful" 
i n  criininal statutes, says: "The word wilful, used in a statute creating 
a criminal offense, means something more than an intention to do a 
thing. I t  implies the doing the act purposely and deliberately, indicat- 
ing a purpose to do it, without authority-careless whcmther he has the 
right or not-in violation of law, and it is this which makes the criminal 
intent, without which one cannot be brought within the meaning of a 
criminal statute." S.  v. Whitener, 93 N. C., 590 (592). 



N. C.] FALL TERM, 1934. 263 

C o m t r u i n g  the  word "wilful" i n  the  light of the  foregoing cases, i t  is 
clear t h a t  one cannot he brought within the  meaning of the s tatute  
under  which t h e  defendant nTas charged without  p ror ing  the  cr iminal  
intent,  and  t h a t  i t  was error  f o r  t h e  court  t o  have charged t h e  j u r y  t h a t  
if the defendant failed to support  his  il legitimate child "the presump- 
tion is he wilfully did so." 

N e w  trial.  

J. R. TVILSON AND GENERAL MOTORS ACCEPTANCE CORPORATION 
v. HORTOK MOTOR LINES, IKC. 

(Filed 31 October, 1034.) 

1. Pleadings D +Demurrer for rnisjoinder of parties and causes held 
properly overruled in this case. 

dction was brought by the holder of a lien upon a truck to recorer for 
loss of his security and by the ovner of the t ~ u c h  to  recover dxmage to 
the truck, and to recover losr of profits to the ovner by reason of his 
forced abandonment of a contract to deliver merchandise, it heinq alleged 
that all items of damage TT-ere the result of damage to the truck by the 
negligent act of defendant's agent: Hcld ,  both plaintiffs had an interest 
in the subject-matter of the action, and in obtaining the relief d~mmlded, 
C. S., 435, and their respective causes of actions arose out of the same 
transaction or tr:mractions counected with the same subject of action, 
C. S., 307 ( I ) ,  and defendant's demurrer for rnisjoinder of parties and 
causes of action n a s  properly overruled. 

2. Parties A a- 
I t  is not necessary that  the interest of parties plaintiff should bt, idcnti- 

cal, but only that  each have an interest in the subject-matter of the action 
and in obtaining the relief demanded. C. S., 4,55. 

3. Pleadings A a- 
I t  is not necessary that  the causes of action of several plaintiffs be 

identical, but only that the causes of action arise out of the same trans- 
action or transactions connected with the same subject of action. C. S., 
507 (1). 

4. Pleadings D a- 
A complaint will be liberally construed in favor of the pleader upon a 

demurrer for failure to state a cause of action. 

5. Negligence D a- 
A complaint alleging that plaintiff was forced to abandon a contract 

for the delivery of merchandise because of defendant's negligelit damage 
to plaintiff's truck, and demanding the recovery of the loss of profits from 
such contract is held not demurrable for failure to state a cause of action. 

6. Pleadings D - 
A demurrer on the grounds that  the complaint fails to state a cause of 

action must specify wherein the complaint is deficient, or the demurrer 
is defective and cannot be sustained. 



261 I N  T H E  S U P R E M E  COURT. [207 

APPEAL by defendant from X o o r e ,  Spec ia l  J u d g e ,  at August Term, 
1033, of SAXPSOK. ,\ffirmed. 

The individual plaintiff and the corporate plaintiff filed a joint com- 
plaint, wherein i t  is alleged that  the agent and servant of the tlefcntlant 
corporation, by negligently parking a large truck on a State Highway, in 
the nighttime and without lights, caused tlie agent of the indiridual 
plaintiff to drive his truck into the defen(1ant's truck so negligently 
parked, with resultant damage to the truck of the indii idual  plaintiff, 
as well as to the trailer attarhed thereto, and with further resultant 
tlaniage to the plaintiff i n  the loss of profits from a cont .act for deliver- 
ing cotton, nhicli the plaintiff x a s  compellcd to abandon by rcnsoii of 
tlie loss of his truck;  i t  is furtlier alleged in the joint complaint that thc 
corporate plaintiff held a lien by way of a conditional sdes  contract on 
said truck of i ts  co~la in t i f f .  

The  defendant interposed a demurrer to the complaint upon the 
ground of misjoinder of parties and of causes of acticln; and to that  
portion of the complaint relating to damage sustained by the individual 
plaintiff by reason of the loss of contract for delivery of cotton upon the 
ground that  the complaint does not state facts sufficielt to constitute 
such cause of action. The court orwruled the demurrer, and the defend- 
ant appealed to the Supreme Court. 

D y e  d C l a r k  fo r  a p p e l l a n f .  
J .  A bner  B a r k e r  for appel lee  J .  R. W i l s o n .  
J .  L). Jo lrnson,  J r . ,  a n d  F. 11. K e n n e d y  for appel lee  General  -1Iotors 

Accep tance  Corpora t ion .  

SCHEXCK, J. "A11 persons having an interest in t h ~  subject of the 
action and i11 obtaining the relief demanded may be joined as plaintiffs, 
either jointly, severally, or in the alternative. . . ." C. S., 155. 
The individual plaintiff had "an interest in the subjeci of the action" 
for that  lic owlied the truck and the trailer alleged to have been dam- 
aged; and the corporate plaintiff had "an interest in the subject of the 
action" by reason of its lien upon said damaged truck. 

"The plaintiff may unite in the same complaint se7-era1 causes of 
action, of legal or equitable nature, or both, where they all arise out of 
the same transaction, or transaction connected with the same subject of 
action." C. S., 50'7 (1) .  

The  cause of action of the individual plaintiff for damlge to his truck, 
as well as the cause of action of the corporate plaintiff fclr the loss of his 
security by reason of the damage to said truck, both arose out of tLe 
same transaction or transaction connected with the Eame subject of 
action, namely, the damage to the same truck proximately caused by the 
same negligent act of the same agent of the defendant. Clearly both 
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l p r t i c s  plaintiff h a d  a n  intercrt i n  t h e  subject of this action and  i n  
ohtainiug tlie relicf dcn~antletl .  yeither of these statutes require:, hy  
11 ord or  by implication, t h a t  tlic c a u v e  of action of tlie partics plaintiff 
.hall bc identical. T h e  firqt only rcquirc. tha t  tlic r e ~ p e c t i x c  partlcs 
plaintiff hnxe "ail intcrebt i n  the  subject of t h e  action ant1 i n  o l ~ t n i ~ ~ i i l g  
tlic tclirf tlenxrnded"; arid tlic eecontl on l j  requires tha t  the .creral 
c a u v s  of action rliall "arise out of the same transaction, or t rar~snct ion 
comic~cted n it11 the same subject of action." 

". . . . T h e  fact  t h a t  t h c  intcrcsts of plaintiffs a r e  legally qerer- 
able, o r  not common or  identical, is no bar  to  tlicir joindcr n l ie rc  they 
h a r e  a common interest i n  the  subject of the action and t h e  relief 
sought." 47 C. J., 59. 

XTe conclude t h a t  h i s  H o n o r  properly overruled the demurrcr  to  tlie 

We a r e  also of the  opinion t h a t  the  demurrer  t o  tha t  por t io l~  of the  
complaint relat ing to damages sustained by the indixiclual l ~ l n i ~ ~ t i f f  by 
renson of loss of h i?  contract f o r  the del i rery of cotton upon the ground 
t h a t  i t  did not state facts  sufficient to  constitute such cause of actioll 
lyas properly overruled. In the first placc, the complaint,  wlie11 coli- 
strued, as  n e  a r e  required to  conqtrue it  I l b ~ r a l l y  i n  belialf of tllc, plain- 
tiff, presents facts  sufficient to  constitute a causc of a c t i o l ~ ,  ,Ccoff 2 % .  Ins. 
Co., 203 N. C., 38; and, i n  the second place, t h e  grountl of tlie tlcmurrer 
is  defective and  cannot be sustained f o r  that  i t  doeq not qpeclfy vhcrc in  
the complailit fa i ls  t o  s tatc  facts  sufficient to  constitute tllc cd:luse of 
actioll, Elmn v .  B a ~ n c s ,  110 N. C., '73; G'vrfin r.. Bani,. 205 K. ('., 253. 

Jutlglllelit o~ errul ing t l ~ c  demurre r  is 
Alffirmed. 

FEDERAL LAND BASK O F  COLUhIBIh v. w. H. GRIFFIN. A D J ~ I X I ~ T R A T ~ R  
OF TlIE E S T ~ T E  O F  IV. D. 'ATELCH, DECEASED; R. h. WELCH. DORA 
WELCH, DEE WELCH. ADA 1\1OORE A N D  HUSBWD, .J. DOKSIE 
hIOORE, HATTIE ALSTON A N D  Husn-im, RILL ALSTOS, IfT. C. 
WELCH A A D  WIFE, MRS. W. C. WELCH, C. I,. WELCH A Y D  WIFE, MRS. 
C L. WELCH. 

(Filed 31 October, 1034 ) 

Deeds and Conve)ances A e-I'rcsumption of delivery from registration 
of deed is rebuttable by evidence that registration was inadvertent 
or fraudulent. 

Thc on ner of lands executed dred to same to his ~ \ i f e  arid t n o  sons, and 
the deed was duly registered. Thereafter the grantor and his nife  ese- 
cuted a mortgage on the same lands to r~l:~iiitiE. The grantor iemained 
in possession of the lands until his death, and the recorded deed was 
found among his papers. Held, the fact that the grantor remained in 
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possession and that the recorded deed was found among hjs papers before 
or after his death is not sufficient to rebut the presumplion of delivery 
of the deed arisinq from the registration thereof, there being no evidence 
that the registration was inadvertent or fraudulent, and each of the 
grantor's sons is entitled to a one-third unclirided interest in the lands 
free from the lien of plaintiff's mortgage. 

CIVIL ACTIOK, before Barnkill, J., at  July-August Term, 1934, of 
CHATHAM. 

On 1 October, 1901, Levy B. Welch convc>yed fifty acres of land in 
Chatham County to William D. Welch. This  deed was tluly registered 
on 29 October, 1914. William D. Welch w m t  into p o s ~ s s i o n  of said 
tract of land and remair~ed in possession until his death in April, 1931. 
On 1 August, 1920, W. D. Welch executed a deed for said fifty acres 
of land to Kittie A. Welch, his wife, and his two sons, William Corbett 
Welch and Carl  (C.  L.) Welch. This  deed was recorded i11 the office of 
the register of deeds for Chatham County on 2 May, 1921. 

T h e a f t e r ,  on 4 June,  1926, TV. D. Welch and wife, I<. A. Welch, 
executell and delivered to the plaintiff Federal Land Bank of Colum- 
bia a mortgage upon said land, securing an  indebtedness of $1,300. This  
mortgage was duly recorded on 9 June,  1926. 

011 or about 21 November, 1932, the plaintiff institutec a suit against 
the defendants to foreclose said mortgage by reason of the failure of the 
mortgagors to pay off the indebtedness. The  defendant^, W. C. Welch 
and C. L. Welch filed an answer, asserting that  they wsre the owners 
in fee of a tno-thirds undirided interest in said property by virtue of 
deed from their fntlier, heretofore referred to. 

There mas evidence that  W. D. Welch, the grantor in said deed to his 
wife and sons, lived upon the land a i d  cultirated the same uiitil his 
death, and that  the property was known as the "W. D. Welch place." 
Neitlier TV. C. Welch nor C. L. Welch lired with their father. Carl  
Welch, one of the grantees in said deed, said "that the deed fr0m.W. D. 
Welch to his mother and to him and his brother ma5 found in his 
father's papers." There was evidence that  W. 9. Welch, tlie father, 
built a house on the land in 1924. 

The jury found that  W. C. Welch and C. L. Welch nere  the owners 
and entitled to the possession of a two-thirds undivided nterest  in said 
tract of land, free and clear of the lien of plaintiff's morigage. 

From judgment upon the verdict plaintiff appealed. 

Daniel L. Bcll aud 17ictor R. Johnson for plaintif. 
L. P. Dixon and Siler & Barber for defendants. 

BROGDEN, J. What  is the legal effect of the due and proper registra- 
tion of a conveyance of land?  
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TIIP plaintiff assertc: tha t  tlicre was n o  d e l i ~ e r y  of the deed f rom W. D. 
TVclrh to  his  n ife and  sons, ant1 hcnce the mortgage deed t o  the 1)laintiff 
c o ~ ~ s t i t u t c t l  :I pr ior  lien nl)oli tlic premise.. . "The t l e l i ~ e r y  of a dretl is 
essential to i ts  1 aliditg, and  is said to  be 'its t radi t ion f r o m  the rriakcr to  
the person to n l iom i t  is  made, or t o  some pcrson f o r  h i s  use.' T h a t  is  to 
say, the makcr  of tlii. t1et.d must  par t  with the  possession and co~l t ro l  of 
the  instrument  ~ v i t h  tlie intention of giving effect to  it .  . . . 'I'his 
Court  h a s  consistently held t h a t  r rgis t rat ion of a decd i s  p, l inn  fatip 
e \ idenrc  of tlelirery, but tha t  suc.11 is not c o n c l u s i ~ e  he tn tmi  the parties, 
nlitl  that  all injuretl  p a r t y  m a y  at tack tlic escxcution autl tlclivery of tllc 
decd and  s h o ~ ,  if possible, t lmt i n  fact  tlicre n a s  no  deli^ cry." Elr? f o ~  
v. I'cnc c, 206 S. C., 99. 

"The presumption of d e l i w r y  ar is ing f r o m  t h e  registration of the  
deed m a y  be rebutted hy cx\ident?e showing t h a t  the rc,gistr:\tion was 
irlad\ertcnt or fraudulent." Gullcy c. Smlfh,  203 S. C., 271, 165 
S. E., 710. 

I n  t h e  case a t  bar  tlierc n a s  no evidence tha t  the registration of t h e  
deed ill c o n t r o ~ c r s y  n a s  "inadvertelit or fraudulent." T h e  bare fact  
that  tlie grantor ,  t l ~ c  fa ther  and  hushand of tlie grantees, remained i n  
~ ) o s s e ~ i o r i  of the 12111t1, cultivatillg tllc same un t i l  his  dcatli, and tha t  tho 
rccortlctl derd n a s  fount1 among his papers  either before or af ter  111s 
dcatli, is ~ o t  sufficicmt i n  p r o h : ~ t i ~ - ( ~  rnlue, to  orer throw tlie prmumption 
ar is ing f r o m  registration. See X c X a h a n  v. Hemley ,  175 N. C., 557, 
1 0 1  S. E., 210. 

S o  error. 

FEDERAL RESERVE BAKK O F  RICHMOND, VA.. 7. G. W. WHITFORD, 
RIARIIE WHITFORD, STEPHEN WHITFORD, JOHN TVHITFOIID, AXD 

N. T. WHITFORD. 
(Filed 31 October, 1934.) 

1. Bills and Notes C a- 
The f resumption that the possessor of a negotiable note is the holder 

thereof is a presumption of fact and not of law, and may be rebutted by 
either plaintiff's or defendant's evidence. 

2. Bills and  Notes H a:  Part ies  A a-Bank holding note as agent  f o r  
collection may not maintain action on the note. 

Plaintiff Federal Reserre Bank brought suit on a note cndorsed to i t  
by the Federal Reserve Agent: "Pay to order of the Federal Reserve 
Bank for collection for the account of the Federal Reserve Agent." De- 
fendant maker moved for noniuit : IIc7d. the presumption arising from 
lrossession of the note that plaintiff was the holder thereof \ \as  rebutted 
by plaintift's own evidcnce, and :IS i t  appcw-ed that plaintiff wau not the 
real party in  interest, C. S., 446, the motion of nonsuit was properly 
granted. 
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8. Evidence D f- 
A party introducing a note in evidence endorsed to it as collecting agent 

cannot be heard to attack tlie endorsement. 

TIIE Federal Reserre Bank of Richmond instituted this action before 
a justice of the peace on a note for $150.00 made by the defendant 
G. Mr. Whitford, payable to the First  National Bank of Sew Bern, and 
endorsed by the other defendants. The  defendants entered a general 
denial and, upon judgment being awarded the plaintiff, :~ppealed to the 
Supwior Court, ~vhere  the cause was heard rlr novo at  the May Term, 
1934, of CRAVEX, by Daniels, J. Affirmed. 

The  plaintiff offered evidence tending to show: (1) that the note was 
executed by G. TV. TFThitford; (2)  that  it was endorsed by the other 
defendants; ( 3 )  that  i t  was endorsed in blank by the First Xational 
Baiilr of S e w  Bern slid was rediscounted by the plaintiff Federal Re- 
serve Bank of Richmond; (4) that  i t  was endorsed by thl: plaintiff Fed- 
eral Reserve Bank of Richmond and rediscounted to the Federal Re5erve 
,\gent; (5 )  that thereafter it was endorsed by the Federal Reserve Agelit, 
"Pay to the order of Federal Reserre Bank of Richmond for collection 
for the accouiit of Federal Reserve Agent, Oct. 10, 1929"; and ( 6 )  that  
the note, bearing this last endorsement, was delirered t ,  tlie plaintiff, 
the Federal Reserve Bank of Richmond. The plaintiff dso introduced 
cridence telitliig to shorn tlie dealings betweell the Federal Reserve Bank 
and tlw Fedcral Rescrre *Igent, to some of which evidence objections by 
the defendants were sustailied. When the plaintiff had introduced its 
evidence and rested its case the defendants moved to dismiss the action 
and for a judgment as of nonsuit. The  motion was granted and the 
plaintiff excepted and appealed to the Supreme Court, asssigning errors. 

IT'. 11. Lee and ~11, G. Wallace for appellant. 
It'. I!. R. Guion and D. L. W a r d  for appellees. 

SCIIIESCR, J. We are of the opinion that  his Honor was correct in 
granting the motion of the defendants for judgment as of nonsuit. 

While, under certain conditions, it  may be true, as contended in the 
appellant's brief, that  the possession of a note creates a presumption of 
ownership, and thereby gives tlie holder thereof a prima facie right to 
maintain an  action thereon, this presumption is not ont of law but of 
fact, and may bc rebutted either by the plaintiff's or  ;he defendants7 
evidence; and if this presumption be rebutted by the plaintiff's own 
evidence, the fact of the plaintiff's possession of the note, standing alone, 
will not be sufficient to carry the case to the jury. The  note sued on 
bore the endorsement "Pay to the order of Federal Reserve Bank of 
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Richmond for collection for the account of Federal Reserve Agent, 
Oct. 10, 1929." The  plaintiff introduced this note bearing this endorse- 
ment, and therefore cannot be heard to attack it. Whatever may be the 
relationship existing between the Federal Reserve Bank and the Federal 
Reserve Agent, we think it clear that  they are separate and distinct enti- 
ties, and that  the reserve bank held the note sued on for collection for the 
r e sene  agent. Such being the case, under the authority of Bank v. 
Ezum et a?., 163 N .  C., 199, and Bank v. Rozhamora e t  al., 193 X. C., 
1, and numerous cases there cited, his Honor was correct in holding that  
the plaintiff, the Federal R ~ s e r v e  Bank of Richmond, was not the real 
party in interest and, under C. S., 446, could not maintain this action. 

Clarkson, J . ,  i n  Bank v. Rocha?nura, supra, after calling attention to 
the apparent conflict between C. S., 3017, which provides that ('A re- 
strictive endorsement confers upon the endorsee the right . . . to 
bring any action thereon that the endorser could bring," and C. S., 446, 
which requires that  "Every action must be prosecuted in  the namr of tho 
real party in interest, . . ." says: "Construing the sections of the 
Negotiable Instrument Law referred to (C. S., 3017) nit11 the section 
under Civil Procedure, that  says every action must be prosecuted in the 
name of the real party in interest, we think C. S., 446, is mandatory and 
compelling. We think the decision of Bank v. Ezum, 163 I\'. C., 109, 
correct in principle and founded on a just and reasonable interpretation 
of the statutes applicable and cognate. T o  say a collecting ageccy, 
because it is a bank, can sue in its own name would be to sag that  any 
attorney or any kind of collecting agent can likewise enter suit by reason 
of the agency. MTe do not think our statute allows this constwctiol~ as 
to favoritism. The contrary constructiorl uould permit the ical  owner 
of the instrument to defeat all equities of the maker by sim!~!y turning 
it o ler  to a n  agent for collection. 'Logic of nords should yield to the 
logic of realities.' Brandeis, J., dissenting in Di Santo c. f 'enn., r S.  
Suprcme Court Opinion, 3 Januarx,  192'7." 

We see no prejudicial error in his Honor's admitting the cross-emm- 
ination of the plaintiff's witness referred to in  the first assignment of 
error, or i n  the exclusion of certain documentary evidence sct forth in 
the second and third assignments. I f  the plaintiff desired the testimony 
of the Federal Reserve Agent, it should have subpcenaed him as  a u' litness 
or have taken his deposition. 

Affirmed. 
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LESSIE WEATHERMAN, ADMINISTRATRIX OF C. B. WEATHERMAN, 
DECEASED, V. H. F. RAMSEY. 

(Filed 31 October, 1934.) 

1. Automobiles D -Owner may not ordinarily be held liable for injury 
to guest of person who borrows the car for his own pleasure. 

Where all the evidence tends to show that plaintif12's intestate was 
killed in an accident while riding in an automobile owned by defendant, 
but that a t  the time of the accident the car was being di.iren by a person 
to whom defendant had loaned the car and nho was driving the car for 
his own pleasure and not as  agent of defendant or for defendant's pur- 
poses, and there is no evidence that defendant knew the driver to be 
incompetent, defendant may not be held liable. 

2. Appeal and Error J e- 
Where, upon the uncontroverted facts, plaintiff is not entitled to re- 

cover, upon appeal from judgment in defendant's favor, any error in the 
trial of the cause is harmless and is not sufficient grounds for a new trial. 

APPEAL by plaintiff from Finley, J., at J anua ry  Term, 1934, of 
YANCEY. Affirmed. 

T h i ~  is an  action to recover of the defendant damages for thc dei~tli of 
plaintiff's intestate. 

I t  is  alleged in the complaint tha t  the death of plaintifY's intestate was 
the result of personal injuries which were caused by the negligence of the 
driver of an  automobile in which he was riding, and which mas owned 
by the defendant; and that said driver was transporting plaintiff's iutes- 
tate a t  the time he was iiijured as a passenger for and on behalf of the 
defendant. 

I n  his answer the defendant admits that  he was the o w x r  of the 
autonlobile in which plaintiff's intestate was riding a t  I he time he was 
injured. H e  denies that  plaintiff's intestate was injured by the negli- 
gence of the driver of the automobile, and that  the  aid driver was 
transporting plaintiff's intestate as a passenger for or on behalf of the 
defendant. H e  alleges that  he had loaned his automobile to the driver, 
and that  said driver a t  the time plaintiff's intestate v7as injured mas 
driving the automobile for his own and not for the defendant's purposes. 

r l t  the close of the evidence for the plaintiff the defendant moved for 
judgment as of nonsuit. The  motion was denied. 

The  issues submitted to the jury were answered in rtccordance with 
the contentions of the defendant. 

From judgment that  plaintiff recover nothing of t h?  defendant the 
plaintiff appealed to the Supreme Court, assigning errors in the charge 
of the court to the jury. 
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Charles Hu fch ins  and Edward IT. XcMahan,  for p la in t i f .  
Nerr imon,  Adams CE Adams for defendant. 

cox so^, J. ,111 the evidence a t  the tr ial  of this action showed that  
the defendant was the owner of the automobile in which plaintiff's intes- 
tate was riding a t  the time hr was injured;  that  the defendant had 
loaned his automobile to the drirer  to go to a baseball game; and that  
plaintiff's intestate was riding in the automobile a t  the time he was 
injured as the guest of the drirer. There m-as no evidence tending to 
show that  the driver of the automobile was the agent of the defendant, 
or  that  he was transporting plaintiff's intestate as a passenger for or on 
behalf of the defendant. Fo r  this reason the defendant is not liable to 
the plaintiff in this action. T y s o n  v. Frufchey ,  194 N .  C., 750, 140 
S. E., 718. I n  tliat case the principle is approred that  wlien a motor car 
is used by one to whom it was loaned, for his own purposes, no liability 
attaches to the lender, unless, possibly, where the lender knew that the 
borrower mas incompetent, and that  injury might occur while lie n a s  
using the car, because of his incompetency. See Reich v. Cone, 180 
N .  C., 267, 104 S. E., 330. 

Conceding, thertfore, without deciding, that  there nere  errors in the 
instructions of the court to the jury, as contended by plaintiff on her 
appeal to this Court, n e  are of opinion that such errors do not entitle 
plaintiff to  a new trial. The  judgment is affirmed 011 the authority of 
Rhodcs v. C p h o l s t e q  Co., 197 N. C., 673, 150 S. E., 193, and Sfpel Co. 
c. Rose, 197 K. C., 464, 149 S. E., 55.3. 

Upon the uncontroverted facts, as shown by the ericle~lce offered by the 
plaiiitiff, she is  not entitled to recover in this action, anti any error com- 
mitted by the court in the charge to the jury was harmless. Rank in  v. 
Oates, 183 N .  C., 517, 112 S. E., 32. 

The judgment is 
Affirmed. 

RICHARD COLE v. ASHEVILLE FUNERAL HOME. 

(Filed 31 October, 1934.) 

Automobiles D &Evidence held illsufficient to hold employer liable for 
negligent driving of employee. 

Where, in an action seeking to hold an employer liable for the negligent 
driving of his employee during business hours, there is no evidence tliat 
the automobile was a business vehicle or was owned by defendant, and 
no competent evidence that a t  the time of the accident the employee was 
engaged in the business of the employer, the employer's motion as of 
nonsuit is properly granted. 

SCHEXCH, J., took no part in the consideration or decision of this case. 
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CIVIL ACTION, before Schenck, J., at  February Term, 1934, of Burr- 
COMBE. 

On 7 August, 1930, plaintiff was working on a public street i n  the city 
of Asheville, greasing a street-car track. ,I street car approached and 
he  stepped off the track in  order that the street car might pass. There- 
upon an  automobile, driven by L. H .  Wilkins, turned into the street 
upon which plaintiff was standing and negligently ran him down, in- 
flicting serious injuries. Plaintiff said : ('When I was knocked down 
and dragged the car stopped after i t  got tonard McDow~l l  Street, after  
he drug me here from the switch. I know the man that was driving, 
L. 1-1. Wilkins. H e  was working for the Asheville Funeral  Home." 

The daughter of plaintiff testified without objection : "I know a man 
by the name of L. H. Wilkins. . . . I saw him on the date that this 
happened. H e  worked for the Asheville Funeral  Home. H e  drove for 
the Asheville Funeral  Home and worked for them." 

The plaintiff attempted to offer evidence of certain declarations of 
Wilkins, tending to show that  he was, at the time of the injury, engaged 
in executing a mission for the defendant. Wilkins did not take the 
stand a t  the tr ial  and testify under oath. Hence, the tr ial  judge prop- 
erly excluded such declaration. 

At the conclusion of the evidence there n7as judgment of nonsuit, and 
the plaintiff appealed. 

Edward 8. XcMahan and D'Arcy S. M'illiams for plainfiff. 
7Velch Gallozcay for defendant. 

BROGDES, J. There was competent evidence that  V'ilkins, an em- 
ployee of defendant, was driving some kind of car during business hours. 
There was competent evidence that, while so driving, he  negligently 

L 
struck and injured the plaintiff. 

Upon such showing, has the plaintiff made out a przma facie case? 
The law answers the question in the negative. 

The  applicable and governing principle of lam mas discussed and 
applied in the case of Jeffrey v. Xfg. Co., 197  N. C., 724, 150 S .  E., 503. 
I n  that  case it \\-as declared: "Our decisions are also to the effect that  a 
plaintiff, in order to recover for personal injury inflicted by an automo- 
bile or truck, must offer evidence tending to prove the following: 
"1. 'Fhat the truck or automobile inflicting the in jury  was a t  the time 

operated in a negligent manner, or that  the driver therecf was guilty of 
negligence which was the proximate cause of the injury. 

"2. Where the d r i ~ e r  or operator of the conveyance a t  the time of the 
injury was other than the owner, the plaintiff' must offer evidence tend- 
ing to show the ownership of the vehicle, if such owner is sought to be 
charged with the negligence of the driver or operator. 
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"3. T h a t  if the  i n j u r y  was caused by  the  negligence of a n  agent, 
eriderice must  be offered tending to establish the  agency. 
"1. T h a t  the  agent o r  employee, a t  t h e  t ime of the in jury ,  was act ing 

n i th in  the  scope of his cmploymerit as  contemplated a n d  defined by  law." 
I t  is fu r ther  held in  the J e f r ~ y  case, supra, tha t  if a vehicle, devoted 

exclusirc~ly to  business p u r p o v s ,  is operated dur ing  business hours  by t h e  
regular cmployw of tlie owner, and qurh employee is engaged i n  the  d u t y  
of dr iving and  operat ing such T eliicle, such facts  would war ran t  the i11- 
fercnce by a ju ry  tha t  tlie rehicle was, under  such circumstances, oper- 
ated i n  the  fur therance of the  employer's bu-' qiness. 

I n  the case a t  bar  there i s  no evidence t h a t  the  automobile driven by 
Wilkins a t  tlie t ime was a business ~ e h i c l e .  There  was no eridence t h a t  
the  defclidant owned tlie automobile so driven. There  was  n o  compe- 
tent evidence t h a t  t h e  d r i r e r  was eligagcd i n  the  business of h i s  em- 
ployer. Colisequently, t h e  ru l ing  of t h e  t r i a l  judge was correct. 

Affirmed. 

SCHEIYCK, J., took no p a r t  i n  tlie consideration or  decision of this  case. 

STATE v. TO11 J O H S S O N ,  A L I A ~  JOHNSP J O H N S O N ,  P R E S T O N  
H O W A R D ,  A N D  J O H N N Y  HART. 

(Filed 31 October, 1934.) 

1. Criminal Law I g-Chargc in this case held no t  t o  contain expression 
of opinion by court inhibited by C. S., 564. 

In this prosecution for murder all the evidence tended to show that 
deceased was liillccl in tlie perpetration of a robbery. The trial court 
instructed the jury "a11 the ex idence tends to show a homicide committed 
in tlir perpetration of a rol)bcry." and that the State has offered evidence 
"which, i t  co~itends, tends to show. and nliich should satisfy you, gentle- 
men, beyond a reasonable doubt," etc.: Held, the charge nil1 not be held 
for error on defendant's exception on the ground that i t  contained a n  
expression of opinion by the court in riolation of C. S., 564. 

2. Snme- 
Error of tlie court in stntiug the evidence or in stating the contentions 

of a 11art)- must be brought to the court's attention in apt  time to afford 
correction or an exception based thereon is unarailing upon appeal. 

APPEAL by defendants f r o m  Frizzelle, J., a t  F e b r u a r y  Term,  1934, of 
S a ~ r p s o s .  

Cr imina l  prosecution, t r ied upon indictment charging tlie defendants 
~v i t l i  t h e  murder  of one H o ~ v a r d  Je rn igan .  
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The  following statement of the case is taken from defendant's brief:  
"The four defendants, Tom Johnson, alias Johnny Johnson, Preston 

Howard, Johnny H a r t  and Eugene Hines, mere tried upon a bill of 
indictment charging them with murder in the first degree in connection 
with the killing of Howard Jernigan, Sanlpson County filling station 
operator. At  the conclusion of all of the evidence, the defendant 
Eugene Hines, through his counsel, tendered a plea of gcilty of accessory 
before and after the fact, which plea was accepted by the State, and this 
defendant was sentenced to  life imprisonment in the State's Prison. A 
verdict of guilty of murder in the first degree was returned against the 
other three defendants, Tom Johnson, alias Johnny Johnson, Preston 
Howard, and Johnny Har t ,  each of whom appealed f rcm the judgment 
and sentence of death. 

"At; about 9 :30 o'clock on the night of 21 December, 1933, the auto- 
mobile in which the four defendants were riding stopped a t  the filling 
station operated by the deceased, Howard Jernigan, who mas present a t  
that  time with two colored men, Ode11 3TcNeal and Raymond Snuggs. 
The evidence of the State tends to show that  just as soon as the operator 
of the station finished se rv ic iq  the defendant's automobile with gas and 
oil, he was shot and killed by one of the defendants; that  thereafter the 
defendants robbed and pillaged the filling station, 1 eld up  the two 
colored men who were there, and also the brother of the deceased, who 
came up in the meantime, and made their get-away, later being appre- 
h e n d d  in  South Carolina and Florida. 

" l luch  of the State's evidence tends to show that  the deceased n.as 
killed by one of the dcfe~idants in the perpetration of a lobbery, in which 
the other defendants (all of whom were present) either conspired or 
aided and abetted. The court, being of the opinion that  no reasonable 
inference of a lower dcgree of unlawful homicide could be drawn from 
the el-idence, charged the jury only as to murder in the first degree." 

The only assignnlents of error relate to alleged expressions of opinion 
by the codrt i n  &rging the jury. 

AftorneyGeneral Brummif t  and ilssislant Attorney-General Seawell 
for f h c  S f a f e .  

J .  D. Johnson, Jr., for defendunt Johnson. 
-1. U .  Crumpler for defendant Hotcard. 
11. 1'. Johnson for defendant Uart .  

STACY, C. J. Two expressions used by the court in charging the jury 
are characterized by the defendants as violatire of C .  S., 564. They 
a re :  (1) "A11 the evidence tends to  show a homicide committed in the 
perpetration of a robbery"; and (2)  the State has offered eridence 
"which it contends tends to show, and which should satisfy you, gentle- 
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men, beyond a reasonable doubt," etc. I t  would be "sticking i n  the  
bark" to  say tha t  these expressions were h u r t f u l  to  the  defendants, o r  
tha t  they contrarenerl the  prorisions of the statute. S. v. Hart, 186 
X. C., 582, 120  S. E., 345. 

Fur thermore ,  a n  erroneous statement of the evidence (8. 2.. Sinodis, 
l e g  S. C., 565, 127 S. E., 601),  o r  of the contentioris of t h e  part ies  
(8. v. Bittings, 206 X. C., 795),  if deemcd material,  should be called to  
the at tcnt ion of the court, a t  some appropriate  t ime before the case i s  
given to the  jury,  so that  he  m a y  have  a n  opportuni ty to  correct it .  
S. c. Lea, 203 N .  C., 13, 164  S. E . ,  737. Otherwise, a n  exception based 
thereon i s  unavai l ing on  appeal.  N o  such complaint was  made i n  t h e  
instant  case un t i l  a f te r  verdict.  

T h e  record is f ree  f r o m  reversible e r r o r ;  hence the verdict and judg- 
ments  must  he upheld. 

N o  error. 

STBTE v. E. A. ROOKS. 

(Filed 31 October. 1934.) 

1. Criminal Law L g-Defendant is entitled to appeal only from convic- 
tion or final jud-acnt of Superior Court. 

Appeals in criminal cases are controlled by statute, C. S., 4650, and a 
defendant is entitled to appeal only f'rom conviction in the Superior Court 
or some final judqment thereof. and an appeal from an order of the 
Superior Court remanding the case to the rccorder's court nill  be clis- 
missed. 

2. Statutes A a-Statut.~ may be declared unconstitutional only in exer- 
cise of judicial power properly invoked. 

An act of the General Assembly may be declared unconstitutional by 
the courts only in the exercise of judicial poner properly invoked, and 
an order of the Superior Court remanding a case to the recorder's court 
e s  mc)o wtofli, nhic11 cause liad bersn transferred by the recorder's court to 
the Superior Court in accordance n i t h  statute (ch. 115, Public Laws of 
1929) ni l l  be stricken out on appeal. 

 PEAL by defendant f r o m  I1ar?,.er, J. ,  a t  September Term, 1934, of 
C ~ ~ ~ v a s .  

C r i m i ~ ~ n l  n a r r a n t  cliarging the defcnda~i t  with ca r ry ing  a conrealed 
Jr eapon and with a11 aisault,  sworn out before a justice of the peaccL, and  
boullcl o re r  to  the recorder's court of C r a r e u  County. 

Upon  demand by  the defendant f o r  a ju ry  trial,  the  caure Tvas t ranr -  
ferred by the rccordcr to tlic Superior  Court  of Craven County pursuant  
to chapter  115, Publ ic  L a m  1929, n h i c h  arnencls the l aw in regard to the  
recorder's court of Craven County and  provides, inter alia, tha t  upon 
derr~and being made  for  a j u r y  t r i a l  in the recorder's court of said 
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county, the cause shall be transferred to the Superior Clourt of Craven 
County, to the end that  i t  may there be heard before a jury. 

When the case was reached at the September Term, 19:34, the Superior 
Court, of its own motion, ordered the cause remanded to the recorder's 
court for trial. From this order the defendant gave notice of appeal. 

Aftorney-General Bnhmmitt and Assistant Attorney-General Seawell 
for the State. 

lVarren & Warren for defendant. 

STACY, C. J., after stating the case: T h e  appeal must be dismissed 
as  unavailing to the defendant in the present state of tf e record. S.  v. 
Polk, 91 N .  C., 652. 

I t  is provided by C. S., 4650, that  the.defendant shall have the right 
to  appeal in case of "conviction in the Superior Court for any criminal 
offense," etc. Appeals in criminal cases are  controlled bqy the statutes on 
the subject; and it was said in S. v. Webb, 155 N .  C., 426, 70 S. E., 
1064, "that an  ordinary statutory appeal will not be entertained except 
from a judgment on conviction, or some judgment in its nature final." 
S. v. Lyon, 93 N .  C., 575; S. v. Elinson, 82 N .  C., 540; S. v.  Jefferson, 
66 S. C., 300; 8. v. Bailey, 65 N. C., 426; William Biilgs, ex park, 64 
N. C., 202. 

We may add, however, that  i t  is not after the practic.e of the courts, 
ex mEPO nzotu, to declare acts of the General Assembly \aid or unconsti- 
tutional. I t  is  only in the exercise of judicial power, properly invoked, 
that  such action is  taken. Blackmore v. Duplin County, 201 N .  C., 
243, 159 S. E., 354; lllcPherson v. . J l o t o ~  Sales Corp., Ib., 303, 160 
S .  E., 283; Poore v. Poore, Ib., 791, 161 S .  E., 532; Wood v. Braswell, 
192 11'. C., 588, 135 S. E., 529; Person v. Doughton, 186 N .  C., 723, 
120 S. E., 481. 

The order of remand, therefore, should be stricken out. 
Appeal dismissed. 

STATE v. CLAUDE CLEMMOXS. 

(Filed 31 October, 1!134.) 

Criminal Law F d-Where e~idence as to defendant's ac1;ions is the same 
on two prosecutions for different offenses, his plea of former acquittal 
in the second action should be submitted to the jury, 

Defendant was tried for arson and acquitted. Themafter he was in- 
dicted for murder. In the prosecution for murder it :~ppeared that the 
deceased was fatally burned in the fire which was the basis of the 
former prosecution, and that the evidence as to defendant's actions in 
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both prosecutions was the same: Held, in the prosecution for murder 
it was error for the court to withhold from the consideration of the jury 
defendant's plea of former acquittal. 

APPEAL by defendant from Daniels, J., at  April Term, 1934, of PITT. 
Criminal prosecution, tried upon indictment charging the defendant 

with the murder of one Louise Roberson. 
The  defendant entered pleas of not guilty and of former jeopardy, or 

former acquittal. 
The facts with respect to the defendant's plea of former jeopardy or 

former acquittal are not i n  dispute. On a prior day of the same term 
of court the defendant was tried upon an  indictment charging him n i t h  
feloniously setting fire to and burning a dwelling-house on the night of 
24 January,  1934, the property of one N. 11. Whichard, occupied a t  
the time by Cora Roberson and her three children, iacludii~g her iufant 
daughter, Louise Roberson. The  jury returned a. wrdic t  of not guilty. 

I n  the present case, the defendant is charged n i t h  the murder of Louise 
Roberson on the night of 24 January ,  1934. The  eride~ice offered on 
the hearing was the same as that adduced at the tr ial  of the defendant 
on the charge of arson, except that  the eridence of the fatal  burning of 
Louise Roberson v a s  incidental on the charge of arson, nliereaq it con- 
stitutes all essential element in the iridictnierit for murder. But  the 
evidence as to n h a t  the defe~idant did was the same on both trials. 

Upon this phase of the matter, the court instructed the jury as fol- 
lons :  "Gentlemen, the arson case in nhich the defericlarit was acquitted 
and the case you are now trying upon tlie charge of murder embr:~ce tn o 
different offenses, and the fact the clefendant was acquitted on the charge 
of arson has no bearing upon the guilt or innocence of the defendant in 
this indictment for murder which we are now trying." Exception. 

Verdict : Guilty of murder in the second degree. 
Judgment:  Imprisonment in  the State's prison a t  hard labor for a 

term of thir ty years. 
Defendant appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorneys-General Seazvell 
and Bruton for the State. 

William J .  Bundy for defendant. 

STACY, C. J., after stating the case: The  case is  controlled by the 
decision in  S. v. Bell, 205 K. C., 225, 171 S. E., 50. There x a s  error 
i n  withholding from the jury's consideration the defendant's plea of 
former jeopardy or former acquittal. S. v. Ring, 195 N.  C., 621, 143 
S. E., 140; S. v. Ellsworth, 131 N. C., 773, 42 S. E., 699. 

The decision in Bell's case, supra, evidently was not called to the 
attention of the learned judge who presided a t  the trial. 
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I t  is not according to the usual course and practice of the courts that  
one charged with crime should be tried over and over to secure a convic- 
tion, even though in  some instances the guilty may tlius escape punish- 
ment, for i t  is better that  the guilty few escape than the many innocent 
be annoyed and harassed by repeated prosecutions over the same matter. 
S. v. Bell, supra, and cases there cited. 

New trial. 

ADDISON B. GUY v. BTNA LIFE INSURANCE COMPAKY. 

(Filed 31 October, 1934.) 

1. Insurance M -Denial that  proof furnished by insured showed dis- 
ability within terms of policy waives further proof of' disability. 

Where insured sends insurer a physician's report in furnishing proof 
of disability within the terms of the policy, and insurer's agent writes 
insured that the company declined the claim on the ground that the 
physician's report failed to show disability within the terms of the policy, 
the letter constitutes a denial of liability by insurer which waives fir- 
ther proof of disability. 

2. Same- 
A provision in a policy requiring proof of loss, disability, or death is 

wnired by the company's denial of liability upon grounds other than 
failure to furnish such proof. 

3. Insurance R c: Evidence H e 
A physician's statement as to the condition of insured is not conclusive 

on the question of insured's disability within the terms cf  the policy. 

APPEAL by plaintiff from Pa14er, J., at  J u n e  Term, 19b4, of HARSETT. 
Civil action to recover disability benefits under policy of insurance 

issued to plaintiff by defendant. 
Tlie policy in suit contains the following provisions : 

"Six months after proof is received a t  the home office of the company, 
that from causes originating after the delivery of tliis policy the insured 
has become wholly, continuously, and permanently disabled and will for 
life be unable to perform any work or conduct any business for compen- 
sation or profit, . . . the company mill waive the payment of all 
premiums falling due thereafter, . . . pay to the insured a sum 
equal to the monthly installment provided on the first page hereof," etc. 

On 30 January ,  1932, plaintiff filed preliminary notice of disability 
wit11 defendant's agent and asked for necessary proofs in order that  his 
claim might receive immediate attention. 
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F o r  the purpose of showing "denial of liability" on the part  of de- 
fendant, the plaintiff offered in  evidence a letter ~vr i t ten  to him by 
drfendant's agent, as follows : 

'(Our home office advises they have received Dr.  Dewar's report of 
your examination and what Dr .  I l ena r  has to  say has been tluly con- 
sidered ill connection nit11 the information developed on the inspection 
report. 

'(Dr. Dewar does not be l i e~e  that  you are totally and permanently 
disabled and will for life be unable to engage in any occupation for \\-ages 
or profit. 

'(I a111 therefore requested by our home office to  say that they cannot 
recognize your claim, but to assure you that this is in 110 s r~ise  a rc.putlia- 
tion of your policy contract, 31-hicli remains in full force and effcct. 
subject to its terms and provisions." 

The court, being of opinion that, according to this letter, 110 proof of 
disability had been receired a t  the home office of tllc corrlpav as pro- 
xidcd by the policy, entered judgment of nomuit, from vliich the plain- 
tiff appeals, assigning errors. 

IYeil X c K .  S a l m o ~  and  Dnpree  4 Str ic l t la~zd for p l a i n t i f f .  
M u r r a y  A l l e n  for d e f e w l a n f .  

STACY, C. J. This is  the same ( m e  that  was bcforr us at the last 
term, ol~inion filed 28 Fchruary, 193-1, and reported in 206 S. ('., llS, 
172 S. E., 885. 

,hnple elitlence of plaintiff's permanent total disability was adclucctl 
on thc Ilearing, but i t  was thought the letter offered by the plaiutiff 
shons that 110 lxoof thereof 11acl bwn f u r n i ~ h e d  the company as 1)rovided 
by the policy. The  action, therefore, n-ai: dismissed as in caw of non- 
suit. 1Vyc.h~ r .  Ins. Co., ante ,  45. I n  this we think liii Honor 
ovrrlooked the denial of liability contained in snit1 letter, nliich dis- 
pensed with the necessity of further proof. X i s s k e l l e y  v. I n s .  Co., 205 
K. C.. 496, 171 S. E., 562; Gerringer  v. I m .  Co., 133 S. C.. 407, 45 
S. E., 773. 

I t  is established by the decisions in this jurisdiction that a prorision 
in an insurance policy requiring proof of loss, disability or death is 
waived by the con~pany's denial of liability, or refusal to pay, upon 
grounds other than failure to furnish such proof. XissX-elley c .  Inc .  Co., 
supra.  

The physician's statement, which the defendant alone interpreted as 
being adverse to plaintiff's claim, and which is not in evidence, was not 
conclusive of the plaintiff's right to recover. Fields  v. A s s u r a ~ ~ c e  C'o., 
19.3 K, C., 262, 141 S. E., 743. 

Reversed. 
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Is RE WILL OF SUDIE HARGROVE. 

(Filed 31 October, 1034.) 

1. Appeal a n d  E r r o r  A f-Propounders are not  "parties aggrieved" by 
order  set t ing aside verdict in favor of caveators. 

I n  this caveat proceeding the jury found against propoundcrs, and the 
trial court set aside the verdict as being against the \?eight of the e~- i -  
dence and ordered a new trial. Propounders appealed, assigning as error 
tlw refusal of the court to sustain their pleas in b a r :  Herd, the pro- 
pounders are  not the "parties aqgriered" by the order setting aside the 
verdict, C. S., 632, and cannot maintain the appeal. 

2. Appcal and E r r o r  J a- 
The Supreme Court will not interfere with the discretion of the trial 

jutlre in setting aside a verdict as  being against the neight of the evi- 
dence. 

APPEAL by propounders f r o m  Frizzelle,  J., a t  N a y  Term,  1934, of 

Issue of devisavit  vel non,  raised by a caveat t o  the  mill of Sudie  
I Ia rgrore ,  la te  of S a n ~ p s o n  County, based upon  allegc,d mental  inca- 
pacity. 

T h e  j u r y  found  tha t  the  alleged testatrix did not have sufficient 
nlental capaci ty to execute the  paper-wri t ing propounded, a n d  t h a t  the  
same \I-as not the  last will a n d  testament of Sudie  Hargrove.  

T h e  court  being of opinion t h a t  t h e  verdict was  con t ra ry  to  the weight 
of the evidence. on t h e  determinative issue,q, set the  same aside, i n  his  
discretion, and  ordered t h e  issue of devisavit  reinstated on  the  calendar 
f o r  t r i a l  a t  a la ter  term. 

Propounders  appeal,  assigning as  e r ror  the refusal of t h e  court  to 
sustain the i r  pleas i n  bar. 

J.  Faison  Thornson, S e e d l z a m  Out law,  H e n r y  E. Faison, H e n r y  A. 
Grady ,  Jv., and I I u g l ~  Brown. Campbell for the caveators. 

B u f l c r  (6 B u f l e r  for propounders. 

STACY, C. J. T h i s  is the same case t h a t  was  before us  on t v o  former 
appeals, reported i n  206 N. C., 307, 173  S. E., 577, and  205 S. C., 72, 
169 S. E., 812. 

T h e  questions noTv sought to  be presented a r e  not properly before us  
fo r  tlccision. I n  the first place, t h e  propounders  a r e  not t h e  "parties 
aggrieved" by the  order set t ing aside the  ~ e r d i c t  within t h e  meaning of 
C. S., 632-such action being favorable  to  t1len1-and, ill the  nes t  place, 
"this Court  v i l l  not interfere  wi th  the  discretion of t h e  t r i a l  judge i n  
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s r t t ing  aside a 7 erdict a s  being against t h e  \T eight of the  e~ idence." 
Et?lrc l , /?s 1 , .  P h i f e r ,  120 hi. C'., 405, 27 S. E., 7 9 ;  RrznJZ v. BlacX,  74 
K. C., 329;  G o o d ~ t ~ u n  2. G o o d m a n ,  201 S. C., 508, 1 6 1  S. E., 6S6. 

Tlicl ; r p p ~ a I  n : ~ s  irnprox i(1eritly t:li;cn, mid must  be tlicmis~etl. XcC'ul- 
I O L L  I .  R. R., 146 K. C., 316, 39 h. E., h q d ;  Guij 1). I n s .  C 'O. ,  206 S. C.,  
118, 172 S. E., 88.5. 

,Ippeal dismissed. 

CARL LAXEVE a. T H E  GREAT ATLAKTIC AND PACIFIC  
T E A  COAIPANS', ET AL. 

(Filed 31 Octobcr, 1!)34.) 

Appeal and Error J d- 
The Iiurden iq on a ~ ~ p e l l n n t  to overcome the presumption against him 

and slion. wror in the judgmcnt or order n~qwnleil from. 

~ P E ~ L  by plaintiff f r o m  Xtl.:lro!y, .T., 1 2  June ,  1934, a t  Chambers. 
F r o m  I1 \rn OOD. 

Ci7 11 :lihon to recover c1am:lges fo r  a n  alleged negligent i n j u r v  caused 
ljy tlic bite of a tar:rntula n l l i l r  plaintiff n a s  a cuitorrier i n  ( i ~ f ~ l l d a ~ l t ' ~  
storil, 1)roncllt ag:~in,t t l ir  A\t l :~nt ic  and  Pacific Tca  Cornpally, a corpo- 
r n r i o ~ l  c~liaitcrctl uutlrr the l a n s  of the  S t a t e  of Alr izona,  and Honler 
On en : r ~ ~ t l  S a m  On cn, c i t lzel~s : ~ n d  rc,ldcnts of Haywood Count!. S. C'. 

Motion by nonresitlent corpor:~rc defendant t o  remorc c a u v  to t lw 
Distr ic t  Court  of the 1-~i i tcd S t a t r s  f o r  tlic TTeqtcrn Distr ic t  of Sort11 
Carolilia fo r  trial.  

l l o t ~ o n  allonctl, and plai~rtifl '  appeal<. 

ST I. . J T h e  1 ) t ~ i t i o n  f o r  rcmol al, brsitlps showing thc l)i ewllc'e 
i ~ f  tlic I c qul.ltc jur1~dict ionnl  : r i l iou~t ,  a h v r t s  a r ight  of rrrllox a1 O I I  tlio 
grouiicis of c 1 i ~ r ~ - ( I  i~ i t i / (w~l i i l i ,  and a1lcgc.s (1) f r a u d u l t > ~ ~ t  joiniler of 
rc -iil[wt tlc~ftmtlant-. a1111 (1)  v p a r n b l c  c o ~ i t r o l  c r y .  

Tlic trl:rl court licltl that  the c2ahe n a s  controlled by the line of tleci- 
s io~i ,  of n l l i c l ~  ( $ 0 . ~  1 . .  I , / i i tcl ie~ C'o., 193 S. C., 28, 136 S. X., 234. . / - ~ i i t ~ \ o n  
2 % .  1,11?t11,0, C 0.. IS9 S. C'., '1, 126 S. x., 163, and  1.. Jfiri-07 (lo. ,  

123 S. C'.. 24, 73 S. E.. 116, m a y  be cited as fa i r ly  i l lustrat ive;  u.hle t h e  
:rppcllallt contends tha t  the principles an~iounced  i n  Girsens u.  J I f q .  C'o., 

196 S. C., 477, 145  S. E., 651, nncl Cr isp  c. 2;'zbrc C'o., 193 N. L'., 77,  
136 S. E., "jb, a r e  more nearly applicable. 



I N  THE SUPREME COURT. 

Without  "threshing over old straw," suffice it to  say, appel lant  h a s  not  
overcome the presumption against error .  Bailey v. Xci ' iay,  198  N. C., 
638, 152  S. E., 893. T o  prevai l  on  appeal ,  h e  who all2ges e r ror  mus t  
successfully handle the  laboring oar. Poindexfer z.. R. R., 201 N. C., 
833, 160 S. E., 767;  Jackson  v. Bell, 201 N. C., 336, 159 S. E., 926. 

Affirmed. 

.TAMES HANEY, ADMIXISTRATOR, T. TOWN O F  LINCOLNTON. 

(Filed 31 October, 1934.) 

1. Appeal and  E r r o r  J g- 
Where an aspect of the law in a case is not mooted on the hearing or 

debated in the briefs on appeal i t  n-ill not be considered in determining 
the appeal. 

2. Municipal Corporations E c-Duty of municipality i n  respect t o  its 
streets.  

A municipality is not an insurer of the safety of its streets, but is 
required to use ordinary care and due diligence to see that they are safe 
for travel. 

3. Same-Duty of municipdi ty t o  place guards a t  dangerous a n d  exposed 
places adjacent  t o  its streets. 

I t  is the duty of a municipality to place some guard ~t dangerous and 
exposed places adjacent to its streets where the happening of accidents 
to motorists esercising ordinary care for their own safety may be reason- 
ably anticipated from the failure to place such guards, and whether the 
danger a t  a particular place is sufficiently imminent to require guards 
must be decided on the facts of each particular case. 

4. Same-Under facts of this  case place of accident was no t  so  imminently 
dangcrous a s  t o  require  city t o  place guard opposite s t reet  end. 

A street within the corporate limits of defendant citv intersected, but 
did not cross, a paved highway. There was a dirt shoulder four to eight 
feet wide on the highway opposite the intersection. and then a gradual 
downward slope with a total drop of six to ten feet. The highway had 
been widened   here the street intersected i t  so that  the hard surface a t  
the intersection was something over thirty feet wide. Plaintiff's intestate 
was billed nhen a car in which she was riding was driven along the 
street toward the intersection, and over the embankment opposite the 
intersection, and turned ore r :  Held, the failure of the city to place a 
guard a t  tlle street end did not breach its duty to eseroise ordinary care 
to keep its streets safe for travel to tlle injury of plaintiff's intestate. 

5. Same-Active negligence of driver heId t o  insulate fai lure  of city 
t o  erect guard  a t  s t reet  end even if such failure amounted t o  inactive 
negligence. 

A street within the corporate limits of a city interswted, but did not 
cross, a paved highway. There was a dirt shoulder four to eight feet 
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wide on the highway o ~ t ~ ~ o s i t e  the intersection, and then a gradual down- 
ward slope with a total drop of six to ten feet. The I~iglirray at  the 
intersection had been widened so that the hard surface a t  the intcrsection 
\vns something over thirty feet wide. The city hat1 not placed a guard 
a t  tbe street end. The driver of the automobile in which plaintiff's intes- 
tate was ridiii,q drove tlie car do\vn the strect, across the highway and 
over the embankment, turning the car over and killing plaintiff's intes- 
tate. The accident occurred late a t  night after the street light a t  the 
intersection had been turned off. The night was dark and foggy, and the 
lights on the car were burning dim. Thc driver of the car testified that  
he was driving a t  a slow rate of s1)eed. but that he did not sce the embank- 
ment; in  time to stop the car :md avoid the accident: Held.  the driver's 
active negligence n-as the immediate cause of the accident and insulated 
the conduct of the city even thoqgh the failure of the city to crcct a 
guard a t  the street end amounted to inactive nrgligcncc. 

6. Segligence B c- 
The intpr~cninq active nrglisence of a responsible third ~ m t y  nil1 

insulate the conduct of defendant, even thouqh i t  amounts to inactive 
neglicence, where the contluct of defendant mould not have rciulted in 
injury except for such intervening negligence. 

CL.IHKSO~~, J., dissents. 

A h ~ , ~ ~ r J  by d e f m d a n t  f r o m  Oglesby, J. ,  a t  J a n u a r y  Term,  1934, of 
L I ~  co1.s. 

C i ~ i l  action to r ( w w ( ~  ciamngcs for  the death of plaintifflq intmtnte, 
SUP Gur l ry ,  nhicl i  occurred i n  t h r  t o n n  of Lincolntou 011 Chr~s t l i ins  
n i o r ~ ~ i l ~ g ,  1932, and  is nllcgcd to ha7 e been cmlsed. by the  wrongful  act, 
~~cylec. t ,  or default of tlw tlefcndant. 

'l'lic f,icti a r c  t h c v :  T11c t l e c - c a d ,  a icliool qir l  1 7  years  of acr, G u y  
E a r r ~ l ~ g t r ,  :rge 1 9  o r  20, Janlcs  H a n e y  and  Miss Hayes  left IIicliory 
betnccn 3 :00 and 3 3 0  o'clock i n  the  morning n i ~ d  reaclied Li~lcolilton 
about 3 .00  a.m. en route to  S h ~ l b y ,  ancl t1le11c.e to  York,  S. ('., \ \here 
H n ~ ~ c l y  :mtl Aliw I I e ~ e s  n e r e  to he mnrrlcd. Tllr.- n e r e  ridlnq 111 a 
f i ~ e - p n w n p r i ~  1923  Pont iac  sedali. E a r r ~ ~ ~ g t ~ r  \ \ a s  clrirlng nut1 M1.s 
Gurlcy n :IS on the front  v a t  n i t h  h im.  H a u e y  ancl his fiancee occ upicd 
t l l ~  rc a r  scat. The t r ip  11 as the  result of a l m a r r a n g e d  plan, tlic auto- 
mobile l l n ~  iiig been secured for  r h t  purpose f r o m  B a r r ~ n g e r ' q  father ,  
:rnd 2111 four  \ \ c w  u11 tlic rn t i re  ~ ~ i g l i t ,  dining, t la~lcing and  p r q ) : ~ r ~ i i g  fo r  
the  j o u r n t j .  S o n e  hat1 liad any 4cep.  7 h c r e  n a s  I I O  t lrinklng 111 the 
party.  

T l ~ c  ~ i ig l i t  waq ( l a r k ;  t l i ~  n e a t h e r  inclenlent, foggy a d  drizzliuq r a i ~ i .  
T l ~ c  light? on t h r  automohilr n ere tlim, did not show I c ry  f a r  ill f ront ,  
s l iol~e r ight  tlo~r.11 or1 the ro:itl. Bar r inger  n a s  fniiilliar \\it11 tlie road 
lcatlilig out of Lincollitoii to Shelby, had  spent a good par t  of the 
summer there, hut h a d  I m e r  d r i l e n  a car  oxcr i t .  T h y  reavheii Liu-  
c o l ~ i t o ~ ~  h ~ f o r o  day, d r o ~  e nrouutl tlie squarc a n d  out Church Street t o  
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Mill Street, the old Lincolnton-Shelby highway prior to  the construc- 
tion of the new Lincolnton-Shelby road. Haney remarked he  thought 
they v e r e  on the wrong road; Barringer replied he knew that  Jvas tlie 
Shelby road nhen  he x i s  there:  "I knew t h ~ y  had a nevT road built and 
I thought i t  had been estended straight on." 

Church Street is  paved with sheet asphalt and is about eighteen feet 
wide. I t  comes into Mill Street at right angles, but does not cross it.  
Nil1 Street is a pared highway going in  the direction O F  Shelby. I t  is  
pa led  in the oppositeclirection only a short distance-nbout four feet. 
The ptlving a t  the corner of the intersection of Church m d  Mill streets 
had been ~videnecl eight or ten feet on the inqide of the curve in addition 
to the regular eighteen fect, so as to make the turn  easier. I t  had been 
in  this condition for seven years. Church Street is  practically level as 
i t  gocs into the intersection. 

Dirwt ly  across from nlicre Church Street intersects n i th Nil1 Street, 
and on the west side of Nil1 Street, there is a dirt shoulder "of possibly 
6 or S feet b ~ y o n d  the west edge of the hard surface, which 11x1 been 
grassccl-the usual six-foot shoulder that  you find on roads." There was 
otlicr evidence that  the dirt shoulder n a s  only four feet in nidth.  Be- 
yond this, thcre is a dcclirity, fill, or embankment, ~vhich  slopes grad- 
ually from the slloultlcr of the road to a depth of f ror i  6 to 10 or 1 2  
fect. 

Uarringcr failed to turn into Mill Street, ran direct1,r- across it,  over 
the ~ l ~ o u l d c r ,  donn the embankment, into the fill, ~vhi,-h was nc t  slid 
soggy, turned the car over, and Xiss  Gurley was killed. 

liarringer testified that  he was traxeling vestwarc along Church 
Street at n rate of from fifteen to twenty miles an hour :  that  he did not 
obscr~ e thc road turned to tlie left until he crossed tke hard-surfaced 
part of Mill Street, too late to avoid going t1on.n the enlbankment ; that  
nhile the lights on Main Stretlt were burnii~g,  there was no light a t  this 
intersectiou; nor were there any guard rail.. barriers, posts, or signs to 
warn travelers of the unguarded ravine; and further, on cross-examina- 
tion : "There n as not anything to kecp a man from foll3n ing this pave- 
ment, and there wasn't anything there to tell us to turn.  . . . There 
~vasn't anything to kecp me from following it if I w l s  ~ ~ a t c h i n g  the 
road. I was driving this car no faster than 15 or 20 miles, and I just 
drove down that embankment. I did not tclll Mr. Nicholson that I v a s  
perfertly familiar ~ v i t h  that  road, but that  I got to t i e  turning-place 
quiclwr than I thought." 

There was also cvidence introduced to show that  four or five other 
cars, TI-ithin the last several years, had failed to follo~r the paved road 
and had gone over this embankment, some in  the daytime, some in  the 
nighttime, but no injuries of any consequence had hitherto occurred. 
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T h e  city electrician testified that  there was one street light in th r  
neighborhood of this intersection. "It n-as not burning at 2 o'clock 
Christmas morning, 1932. . . . TS'e cut off the lights in the r e 4  
dential sections a t  12 :30 or 1 :00 o'clock, but on the main qtrcet t h ~ y  
burn all night." 

Motion to nonsuit under H i n d a l e  , k t ,  C. S., 567; owrruled:  excep- 
tion. 

The  defendant offered no evidence. 
The  case was submitted to the jury on the isiues of negligence and 

damages, and resulted in  a verdict of $10,000 for the plaintiff. 
From the judgment entered thereon the defmdant appcals, as.ignirig 

errors, the principal one being directed to the refusal of tlic court to 
grant  the defendant's motion for judgment as of nonsuit. 

Jonas & Jonas,  L. E.  Rurlisill, R. If. Shzsford, and R. I,. Ilzsffi l ian f o r  
plain f if. 

TI'. H .  C'hiltb, S. J I .  R o l ~ e r ,  and R y b u r n  CE H o ~ y  for d ~ f e n t l a n f .  

STACY, C. J., after stating the case: It is not debated on brief. nor 
was it mooted on the hearing, ~ h e t h c r  plaintiff's intestate mid lwr corn- 
panions had embarked upon a joint enterprise, or joint wnture ,  .o as to  
render the contributory negligence of tlie t l r i ~ c r  irnputahle to t h ~ .  othcr 
occupants of the car, hence n e  onlit any consideration of tlliq 1 ien- of 
the matter. Fo r  history, philosol~hy, definition, and application of tlw 
doctrine of joint enterpriie, see : Potter  I ? .  Florzda X o f o ~  Lini s ,  27 Fetl. 
(2tl), 313 (nhich  contains a clear csposition of tlie princ.iplcs undtr-  
lying the doctrine) ; Carlsoa c. Eric  R. C'o., 303 Pa., 431, 13'3 ,ltl.. 163, 
80 A. L. R., 308 ( n i t h  annotation) ; Cawzpbell c. Canzpl~cl i .  I04 T7t., 
468, 162 dtl . .  379, 85 A. L. R., 626 ( n i t h  annotation) ; Iieisii ( f f e r  c. 
Rubenstein,  235 Xich., 36, 209 X. IT., 154, 1S Ai. I,. R., 1040 (nit11 
annotation) ; Charnotk  T .  Befr igera f ing  Co., 202 N .  C., 103, 161 S. E , 
707; B u t n ~ r  v. TT7hifloir, 201 S. P.. 749, 161 S. E., 389: A l l l ) r ~ t f o n  2 .  

H i l l ,  190 N. C., 429, 130 S .  E., 5 ;  Il7/Ilirinzs c. R. I?., 1s: X. C., 345, 
121 S. E., 608 (concurring opinion) ; l ' u s ~ y  7 ) .  R. R., 1 8 1  S. C., 137, 
106 S. E., 452; EubanXs r .  Kzelsnzcier, lil TTash., 4S4, 13 P. i2cl), 48, 
as  reported in 34  X. C. C. A. 388, with full annotation upon the subject. 

And further, by way of elimination, it is riot alleged that  there nas 
any defect, excavation, or obstruction, in the street itself, ~vhicli had. heen 
permitted to remain there for an  unreasonable length of time, nitliont 
signals or  lights to warn the traveling public, as was the case in llcc.keft 
v. Railroad and the Toun of S e w t o n ,  200 S. C., 750, 158 S. E., 398; 
nor that the street abruptly terminated i n  a river without barricade or 
lights, as  was the case in Willis v. S e w  Bern ,  191 N .  C., SOi, 132 S. E., 
286. 
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The gravamen of the complaint is, that  the elbow or shzrp turn  in the 
h igh~vay created by the intersection of Church and Mill streets i s  imme- 
diately adjacent to a dangerous declivity which calls for lights, signs, 
railing, or barrier to make it safe for travel in the exercise of ordinary 
care, and that the failure on the part  of the municipality to guard or to 
warn tlw public of such danger is negligence, rendering it liable in 
damagrs for injuries to travelers which proximately result from a breach 
of its duty in this respect. S p e n s  2.. Greensboro,  204 ?$. C., 239, 167 
S .  E., 807. 

The rule applicable is stated in 1 3  R. C. L., 421, as  follows: "It is  
well settled that  it is the duty of a municipal or quasi-municipal corpo- 
ration to erect railings or barriers along the highway a t  places where 
they arc  necessary to make the same safe and co~irenie~i t  for travelers 
in the use of ordinary care, and that  i t  is liable for injulies to trawlers 
resulting from a breach of its duty in this regard. This  is t rue though 
the danger arises from structures or excavations outside of the highway, 
and on th r  land of adjoining owners, when they are in the gcneral 
direction of travel upon the highway. TThethcr or nct a railing or 
barrier is necessary in a given case depends largely up311 the circum- 
stances of the particular locality in  reference to which the question 
arises. Among the facts material to be considered ar t  the character 
and aniount of travel, the character and extent of the slope or d ~ s c e n t  
of the bank, the direction of the road a t  the place, the, length of the 
portion claimed to rcquirc a railing, whether the danger is concealed or 
obvious, and the extent of the illjury likely to occur therefrom. A 
numbci. of courts have laid down the rule that  the danger must he of an 
unusual character and one that  exposes travelers to ur~usual  hazards, 
such as bridges, declivities, excavations, steep banks, or deep water." 

Our own decisions are accordant with this statement. W i l l i s  v. S e w  
B e r n ,  s u p r a ,  and cases there assembled. 

I t  is further established by the decisions in this jurisdiction that  a 
municipality i s  not held to the liability of an insurer of the safety of 
its streets, but only to  the exercise of ordinary care and due diligence to 
see that  they are safe for travel, d l e z a n d e r  v. S f a t e s r l l l e ,  165 N. C., 
527, 81 S. E., 763; S e a y r a v e s  v. W i n s t o n ,  170 X. C., 618 87 S. E., 507; 
F i f z g e r a l d  c. Concord ,  140 K. C., 110, 52 S. E., 309. 

Wit11 respect to the duty of notification or fortification against danger 
which a municipality owes to those using its streets, i t  has often been 
said that such duty is  to use ordinary care to warn and to protect per- 
sons against injury who are themselves exercising ordinary care for 
their own safety. I t  is the duty of a municipality to place some guard 
a t  dangerous and exposed places, where the happening of accidents from 
the failure to place guards may be reasonably anticipatctd. I n  relation 
to defects or obstructions in th? streets thernselves a res3onsibility may 
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arise somenhat diffrrent from a case imolving danger outside of the 
traveled way. I n  the latter case, the question of negligence becomes one 
of reasonably anticipated consequences, and the duty is to use such 
means as may be necessary to prevent those consequences. TT'atLzn5' 
Admi.. v. C i f y  o f  Ca t l e t t sburg ,  243 Ky., 197, 47 S. TV. (2d),  1032. The 
chief difficulty arises in  deterniining 17-hether, i11 a particular case. the  
danger is sufficiently in~minent  to require guards, signs, or barricm, and 
naturally each case must be decidcd upon its on11 state of fact.. S o  
hard  and fast rule can bc laid donri that will apply alike to all co11d1- 
tions. Shea v. T o w n  o f  R h i f m a n ,  197 Xass., 374, 83 N. E., 1096. 

I t  was the judgment of those having this  articular 1iigh1v:~y in charge 
that  tlic situation was not such as to call for signs or guards, as  the 
intcrsection had been widened 8 or 10 feet opposite tlie gulch sitle of 
Mill Strcet, making the width of the liard surface a t  the point of injury 
something over 30 feet. I n  addition to this, there was the dirt slioulder 
of from 4 to 6 or 8 feet, and then tlie gradual descent of the embank- 
nient. The  duty required of the defendant \?as tliat of ordinary care. 
A scarchirig investigation of the record leaves us n i t h  tlie impression 
that t l ~ r  erideiice is wanting in sufficiency to warrant  the nifereuce that  
this duty was breached to the in jury  of plaintiff's intestate. l ! lac l~rc 'e ldc~-  
v. Ponror t l ,  203 X. C., 792, 172 S. E., 392; 13rlgliu L?. C i f p  of Sf .  Paul, 
134 x inn . ,  97. 

I t  further appears that the immetliate cause of p1aiiitifI"i ~ntcstate's 
unfor t~mate  death x a s  the ncgligcwce of Guy Barringcr, the c11.i~ er of 
the car, mid not that  of the defenilnl~t. This doctrine of inwlating the 
conduct of one, eren wlit~n it aniounts to inactive neglipei~ce, lq- the 
inter\ci~tion of the a c t i ~ e  negligence of a respol~sible third p:trty, lins 
been applied in  a iiumber of caws. B a h c r  2 .  R. R., 903 S. ('., 329, 
171 S. E., 342; I l z n n a n t  r .  R. R., 202 AT. C., 489, 163 S. E., 3 5 5 ;  I I c r -  
m a n  L'. R. R., 197 X. C., 718, 130 S. E. ,  361. 

Speaking to the subject in his valuable work on Segligence (sec'. 134), 
X r .  TTlinrton very pertinently says:  "Supposing tliat if it had not bee11 
for the interxeatiori of a responsible third party tlie defel~dant's negll- 
geace would have produced no damage to the plaintiff, is the defendant 
liable to the plaintiff? Tliis question must he ansnered ill the ~ i e g a t i ~ e ,  
for the general reason that caus:tl connection betneen negligerice and 
damage is  broken by the interposition of ilidepeiidcnt responsible l iuma~i  
action. I am negligent on a particular subject-matter. AInother per- 
son, moving independently, comes in, and either iiegligently or mali- 
ciously so acts as to make my neglige~lce injurious to a third person. I f  
so, tlie person so intervening acts as a nonconductor, and i~isulates illy 
negligence, so tha t  I cannot be sued for the mischief which the person 
so intervening directly produces. H e  is the one who is liable to the 
person injured." 
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Tlie same rule announced by JIr. J u s t i c ~  S t ~ o n g  in R. R. c. Xellogg, 
94 I-. S., 460, regarded as sound in principle and workable in practice, 
has been quoted with approval iri a ~ iumber  of our dccisio~is. H e  says: 
"Tlie q~wstion alnays is, TTas tlwre an  unbroken connection between 
the ~vrongful  ac2t and tlie injury-a con t i~~uous  operalion? Did the 
facts co~istitute a continuous succession of events, so linlred together as - 
to make a natural  whole, or was tliere some new and independent cause 
intcrveni~ig h t ~ v e e n  the wrong and the in ju ry?  I t  is admitted tliat the 
rule is difficult of application. But  it is generally lleld that, i n  order 
to v a r r a ~ i t  a finding that negligence, or an  act amounting to a wanton 
wrong. is the prosimate cause of an injury, it  must appear that  the 
injury w:~s tlie natural  and probable consequence of the negligence, or 
urongful  act, ant1 tliat it ought to have been foreseen in the light of 
attending circumstances." 

I t  follows, tl~erefore, that  the deniurrer to tlie evidence should hare  
been sustained. 

Reversed. 

C ~ a r : ~ c s o s ,  J., dissenting: I think there was plenary c&lence in this 
action for actionable ncgligence, to be submitted to the jury, as was done 
bv the court below. Tlie defendant introduced no evidence and a t  the 
closc of plaintiff's evidence made a motion for judgmert as in case of 
1101ihuit. C. S., 567. Tlie court below overruled this n13tion, in which 
I can we no error. 

The issues submitted to the jury, and their a n s ~ e r s  thereto, were as 
follows: "(1) Was the death of Sue Gurley, plaintiff's i ~ t e s t a t e ,  caused 
by tlie negligence of tlie defendant town of Lincolnton, a3 alleged in the 
complaint? A. 'Yes.' ( 2 )  T h a t  damage, if any, is the plaintiff en- 
titled to recover? d. '$10.000.' " 

Tlie court below rendered judgment on the verdict. 
I n  Speas v. Greensboro, 204 N. C., 239 (241))  the principle is laid 

down: "Tlie csercise of due care to keep its streets in a reasonably safe 
and suitable condition is one of the positive obligations imposed upon a 
niu~iicipal corporation. The  discliarge of this obligaiion cannot be 
cratlcd on the theory that  i n  tlie construction and nlaintenance of its 
strects tlie municipality acts i n  a governmental capacity, Graham v. 
C'hadofte, 186 N .  C., 619; It'illis v. S e w  Bern, 191 K. C., 507; Xichaux 
v. KocA y ,lIount, 103 N. C., 550; lIa?nilton 1 , .  Rocky illoz~nt, 109 N. C., 
504. 

"The court instructed the jury tliat the erection of tlie 'silent police- 
man' at the intersection of the strcets was not enough to constitute negli- 
g e ~ ~  ( I7a/1ey v. Gastonia, 203 S. C., 664)) and left to th(2 determination 
of the jury tlie question ~ v h e t l i e ~  tlie city had used due care in providing 
adequate lights. I f  the city failed to exercise such care, it  was negli- 
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pent.  l ? u n t l ,  1%. E d r n f o n .  90 S. C., 431; Bai lc i l  r .  l T T i n r f o n - S a l c r , ~ ,  15; 
S. ('.. 25::; P i c &  c f f  2 % .  R. R., 200 S. C., T.;O." 

T h e  old case of Bunt71 I . .  E t l c n l o n ,  cupra, is  applicable to  this  
case. A t  page 433 i q  t h e  follon ing : " I t  nppclnrs i n  the  rcwml tha t  one 
1,w onnctl a lot situatc nlolig ant1 im~~lcdlatc , ly  ndjoiliing X a i n  Strcct  
ill that  t o r n ,  and on the  side of the lot liest to, atljoining a ~ i d  h o ~ t l e r i n g  
on t l ~ c  ontcr i idc of tha t  street there  n a \  a n  t ~ s t ~ a ~ a t i o n  f o r  the lmrpo'e 
of a c c l l ; ~ ~ ,  riglit fcct tlccp, rurininq i n u n c t l i ~ t c l y  along the  ~ t r e c t  tlic 
di\t:lnce of fo r ty  feet, and  cstcnding hack f r o m  i t  aliout sixty f w t .  

"The dcfcndant. hail knonlwlge of this cscarat ion.  I t  n-as pcr~ri i t ted 
to  r c ~ n a i n  olwn and uncnc lowl  fo r  a nionth n-itliout a n y  railing. fciiec, 
o r  o t l ~ c r  ~ufficiont barr ier  to  p rewi i t  p e r m i s  passing tha t  n-a\- f r o m  
fnlling into it. and no light v n s  1)laceil a t  night  on tlic strect 1lr:lr this  
oll:'""lg, 

"Tllc plaintiff? p n s i n g  along tha t  s t r w t  on tlic sitlcwalk on a rc'v 
d:11,1i 1iigy11t. T V ~ S  nnal)le to see t l l ~  pit. r n i s ~ e d  tllc ~i t l (~\rnlI i ,  fvll illto i t  

l~lmlic, his thigh, t loi~ig l l i n ~  st.rious damage. Tlic. ju ry  fou~i i l  tli:it 
Iir tlitl iiot 117 llis ~ l c g l i g c n ~ c  colitrihute to  t l i ~  i n j u r y  to  Iiiniself. 

'.'I'lit~ t I i~f(~l i ( l :~~i ts  contend g c i ~ c w l l y  t1i:rt the p l a i ~ ~ t i f f  has  110 c3:~nse of 
aiatioli : ~ , r : i i ~ ~ s t  tlicln. ant1 tha t  if in an!- case t1ic.y eoliltl I J C  li:tl)l(l f o r  
i l l j l ~ r i i , ~  I I : I ~ I ~ ~ ( ~ I I ~ I I ~  OII  the s t r w t s  i n  mill t o ~ v n ,  tlicy coultl not l)c lii,ltl 
li:rl~lc i l l  tl~i!: c.:r.Gc,. hi,cclitsi~ t h o  11if f11nI oc~i.n.vioiiei1 111r i ~ i , j l ~ r ? /  i o  f11r iilcliii- 
i i j i '  i 1 ~ c . v  o i ~ l . ~ i c i i ~  o f  f i l e  , s f i ~ ~ e f  u n d  . s i t l c ~ ~ ~ c r l h ~ . ' ~ I t : r l i ( ~ s  niin(1.) 

- i t  1 ) a p  1M: " l t  n-as the  positi\.c~ tluty of tl~c, corporatt, autlioritie.: of 
Ilic to~\ . l i  of E t l i~n toa  to kcc,~) the  strec$s, i ; ~ c . l u t l i ~ ~ g  the sitlen-c~lli.;, i n  
'1)ropcr 1~11air'-tIi:lt is, in  surli  c(~ntlitioii  as  tha t  the pco111~ l):i.<~iiig :~iid 
rc 'p ; l , .~ i~~g  0 ~ 1 ~  t l io~ii might  a t  a l l  t imes do so ~ v i t l i  rc:~son:tl~lc caw. >1)ccvl 
nritl s;rfc.v. A\ntl 1)rolwr repa i r  implies also tliat a11 Ilritlges? tlaliporou~ 
pits, cml)aiiknic~nts, t lmgerous v a l l s  and  the lilic ~ ~ c r i l o u s  pl :~c~,s  alitl 
fll i i i p  c.('r!/ I I C C ~ I .  1 1 ~ 1 1  u r l j i l ; ~  i ~ l g  f h i ~  s t r e r f s ,  sliall be gu:rrtled :~g:linst 117 
pruper railings :1nd I ~ a r r i c r ~ .  Positive nuis:mccs on  o r  near  t l ~ c  strc>c,t.* 
shoultl I)e for1)idden unt l t~r  1)roper penaltie., a~ i t l ,  n-11cn t l ~ ' y  exist, slionltl 
be abated." ( I t a l i cs  mine.) 

T h i s  "tleath t ral? '  had  been t1ic.r~ for  ycnrs. and by tliix cxcrcisc of 
r c a s o ~ ~ n l ~ l c  care slioulil h a r e  h w n  known to  t h e  tlefcndant. F o u r  or ti\-(: 
antoiitol~ilcs had r u n  off of i t  a t  tlic wmc, place. I'c~rll:tp\ a co>t of lc.. 
t l ian $22.00 expel~cied by tlic ilrfcntln~it i n  guard ing  and 1)iltting v a r n i ~ i g  
signs would h a r e  c a r d  this  y o u l ~ g  girl's life, o r  :I l ight placid tlicrc h> 
defcndalit, to s l io~v tlie t l e r l i ~ i t y .  Guy Unrringer  Tras a t  the nllccl ~ l ~ t l  
besitlc hi111 \\:IS S u e  G u ~ l e ) ,  n 110 \i a. B~lletl  n l i r n  the var n ent tlon n 
into the  ravine. G u y  Barr inger  tebtified: "Xiss  Sue Gurleg ditl ~ i o t  
h a r e  a n x  interest i n  the car .  I was d r i \ i n g  t h a t  niglit. She  ditl not 
o ~ v n  a n y  par t  of tlie car." T h i s  made  her :I pnssniger, a n d  tlic law 15 
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vell  settled in this S ta te  that  Barringer's negligence must be the sole 
and only proximate cause to prevent recovery. 

James IIaney and Xiss  Hayes (now Mrs. Haney)  v-ere going f rom 
Hiclrory by n a y  of Lincolnton, Shelby, and then to York, S. C., to be 
marrird. I t  was Cliristmas morning, about 5 o'clock. Guy Barringer 
testified fur ther :  "I stayed down here a few summers besfore that, and 
that was the highway then. I knew they had a new road built, ant1 I 
tliouglit i t  liad been extended straight on. It zcas foggy c n d  u fine w i s f  
of r a i n  and  w e  had  to  k inder  creep along and .rue go f  u p  f o  t h i s  fi l l  and  
 cent ri,qht over  t h e  end of i t .  I did not see ang  s ign or an$h inq  and 
had  o u r  l ights  o n  dim and t h e y  shonr r igh t  d o w n  o n  t h e  road antl tlte!g 
did  not  shozu v e r y  far in front.  I t c ~ ~  operat ing flre car  f r o m  15 t o  20 
a n  h o u r  be iwcen  the  L u f h e r n n  C h u r c h  and the  place we wen t  over.  
I was dr iv ing  o n  the  r ight-hand side o f  t h e  street. X a i n  X f r e r f  u a s  l i f  
1117 fitel-e, f k e r e  was no t  a n y  l ight  clown fhcre .  I d id  no t  see a f l t i t ~ g ,  n o  
li-ind of warn ing ,  no bamier  or  a n y f h i n g  to inclicate uarn inq .  T h e  
ravine w a s  around e ight  or  f e n  fect deep. My front n-heels wcre just off 
of the liard-surface road when I realized we were going owr .  1 gaxe 
a caution, I forget the esact words I used, but something to tlie effect to 
grab yourselves, everybody 100li out, or something to that  c4cct. I 
applied brakes, the paveniknt n n s  slick, and they did not do nlucll good. 
I tried to hold it straight, becsause I thought maybe i t  would ]lot be 
dcep and would not turn  over, but it was wet and soggy. I t  is c l e ~  ated 
to t l ~ c  nortll. The front whecls st~lclr i n  the mud and lcindly tnisted 
over on the right side. Uiss  Sue  Gurlcy was on the right-lia~id front 
seat. She was sitting with her left knee u p  in the seat, sitting 011 lier 
left foot, with her back kindly tovard  the door. 

"*\s soon as it was over 1-asked if anybody Tvas hur t ,  Miss Hayes 
and J i in  ill the back seat said they n ere riot hurt  and Sue  did not a l i swr .  
1 tried to lift lier up, I thought she had fai i~tet l ;  I could lift her up, 
but I could not get her head out. . . . T h e r e  were n o  l i g h f s  O I L  { h e  
street as  w e  proceeded t o  f h e  point rchcre zcc wen t  o f ,  fliei-c were no! al ly  
l ig l l f s  a t  all anywhere .  lily car u a s  cpuippcd z i i t l ~  bralie:; antl the!/ Icere 
in good worliing order ,  and  also equipped wit11 l ights ,  t w o  h c a d l i ~ ~ h i s  and 
dash l ight  and  fai l  l ighl ,  and t h e y  were burlling. I t  mas n inotlel 1928 
I'ontinc. . . . I knew that  71-as the Shelby road, but I did not tell 
liim I kiiew that  road. I was driving about fifteen to twenty n d r s  a11 
hour and my  lights were burning. I drove right on to the point nlicre 
this road turns around and just drove right on down the einbanliinei~t. 
I did not  t u r n  around the  road at  all. I did  not  l inow I usas  supposed t o  
turn .  I though t  it w e n t  s traight .  Yes, I looked. I had my lights on 
dim and I could see fifteen to t n e l ~ t y  fect ahead of tlie front of m y  car. 
I f  I had turned them on full I could not have seen a t  all. I was driving - 
at  the rate of fifteen to twenty miles and my brakes were in good order. 
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R u n l i i ~ l g  a t  fifteen miles a n  hour ,  if I applied m y  hrakes T could stop 
i n  f i ~  e or six fcet n h e n  the  roads a re  not y e t .  I didn't app ly  my  brakes 
m t i l  Inv frolit n l i w l s  v e r e  off of the  pa~e l i i cn t .  I could ha1 e seen a tlis- 
tancc of fifteen feet and  could haye stopped m y  car, if i t  h a d  I,t,cn dry.  
n i t l i in  six or s e w n  fcet. I did riot app ly  nly brakes un t i l  the f ron t  
TI Iie(4s 11 E ~ C  off the pa l  crne~it ,  ready to s ta r t  don 11. T h e  grountl n as  
1 e ~  ('~-ET ('11 ~ v i t l i  the roatl-and e werr goiirg (?o1r n a ltffle grczilc n ~ l d  
nafural ly  tha t  ~ ( ~ ~ z d c l  nlaX,e fhe Tiqlrf shlne a liftle closer a n d  nobotly 
zi~ould X1101( zr1lrn s o n ~ ~ f h i ~ ~ q  jz(\f tli.opperl s t raight  off. Y o u  could qee 
o i ~ t  there, but you couldn't SCP exactly ( a  11lack road)  if there was one 
tlicre. you could not tell whetlier tllcre n'as one tliere or not. TTc v e r e  
s t rai~i i l iq  our  eycs to gee n h e r c  n c  ncrc .  Tcs ,  I could see fifteen fcet i n  
f ron t  of me. I conld cee fifteeii fcct of the road hcfore I r a n  off. I zuas 
looL iuq. I 1 1 . ~ 7  wall!/ 11 nftlrinq ihc ror/d fhaf ?light. I conld see nli 
ortlinary road fifteen feet. I coi~ltl  see tliat night  u i t l i  my light.: tlim 
fiftctw fcct. TTliat n a s  tlic itlattcr n i t h  me tliat 1 tlitlrr't see i t  u ~ i t i l  I 
lcft t l l ~  l iarcmrnt  ii: t h a t  i t  takes n l i t t le t ime to (lo anything.  I t  takes 
yon longer to act  t h a n  it  doeq t o  look. I have d r i ~ c n  enough to k ~ l o w  
tliat if I a m  t l r i ~ i n p  ili a fog tha t  1 h a r e  t o  lwcp a lookout. There 
71ncn'f an7lflri1zq fo Xcep n irrar? from follo~rirrq this p a w m c i ~ f ,  a n d  fllrre 
ic'crsn'f ~11ijflzinq flrcrc fo ft711 T I C  fo f10.11. Tltaf pnl ' inq ran arozcid ltcw 
hltl yo11 (01171!ri'f see arozcnr7 fhc \id?." ( I t a l i cs  m i n ~ . )  

J .  0. Sliuford tcstlfictl: "Cl i r i s tn ia~ ,  1932, n h c r e  Cliurcli Strcct  come.: 
iiito tlle intcrscrtion, tlic sllibanhnlslit v e n t  strz~iglit  into the  r a i  ille. I 
lint1 I I P T ~ ~  lroticed ally harr icr  or ~ i g n  there. I h a r e  noticed the place 
rcccntly. T1iel.c n a s  olic city street light ill tlic ~icighborhood of tha t  
p o i - I  t i  t i  o r ~ r  T l ~ a t  light n a s  not burliillg at  .i o'clock 
Cllristmns rnorlring, 1932." 

.J. C. 13lanton tcctified : '(I had occasioll to  pass by tliiq plncr often, 
mcst e7 cry  day. T h e r r  v r r e  no harr iers  :tt the  c ~ l d  of the  s t r w t  a t  all, 
autl ilo qig~rs, autl tlicrc 113.; nc\ e r  been a n y  t h a t  I l i 1 1 0 ~  of." 

( ' l ~ i t d  of Po l i re  F n r r i s :  "I knon. the poiut a t  nliicli the  wreck oc- 
curred.  011 2 3  Decmibcr, 1932. tha t  n a s  one of the streets of the ton11 
of Lincolnton. There n a s  no fonce or harr ier  of miy kind up a t  this  
C U ~ T P  that  I m c r  snu. Tliat  r a ~ i l i e  a t  tlie cntl of this  street. : ~ t  tha t  
time, muqt l i a ~  c hecn four  or f i ~  e feet tlrop and  kept  get t ing dcc~per-sis 
o r  i e ~  ell fect tlecp-maybe more." 

S .  X. Warl ick :  "The ra l i l i c  a t  the end of tlie c u r r c  lias existed cycr 
silrrc thc  road n as 11artlsu1 facctl, po+ibly t n  el\ e or f i f tcc~i  pears  bcfore 
tlicl wreck. I l l a ~  e l ierrr  o b s e r ~  ed a n y  sign or warning on the road along 
toward th i s  ra l ine ,  arid n e r r r  noticed a n y  fence or  barr ier  along tliere." 

Hi l l i a rd  I Ioy le :  "There n e r e  no signs or barricades a t  this  inter-  
section whatel  er.  As I approaclied tlie scene of the  wreck I could not 
see the  ca r  off down i n  there." 
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G r a d y  Sisk t e s t i f i d :  " S o ,  therc were not a n y  street l ights  burning, 
ancl tlicre n e r c  110 signs or barricat1c.s. T o  m y  knowledge tha t  place h a d  
1,ccii ill tha t  sanw coiidition e w r  since we l i ~ e d  there, riglit around fire 
years ;  i t  n a s  {lint n a y  all  t h a t  time. Q.  S ta te  n.hcther you eTer saw 
a n y  nutomohilc n r e c l ; ~  at  th i s  point pr ior  to t h a t  t ime nllcre this  ca r  
uel i t  o l e r  thc  e ~ n h a i i k n ~ c n t  and  n reeked? -2. I h a r e  sccii f o u r  or f i l e  
cars  r u n  off tliat fill. Q. Off tlint same f i l l?  A. Yes. (2. A t  the  t ime 
J-ou saw tllosc cars  go over t h a t  embankment, tcll h i s  I Ionor  wlicther 
the road n-as i n  the same condition as  i t  TT a i  011 Christnlas, 1 9 3 3 ?  A. 
Tps. (2. S o \ $ ,  tcll of those wrecks t h a t  yon remember and  v l io  t h y  
v c r c  tha t  liacl t h e  wrecks. A. M r .  ;l\lull v e n t  off there." H e  alqo told 
of the others. 

Tllc court below cliargetl the vcll-settled principle la id d o ~ ~ 1 1  i n  ST'h i fe  
7'. Reali?j Co., 152 S. C., 336 (338) : "His  Honor  correctly cliargcd tlie 
ju ry  tliat if tlie negligence of X c Q u a y ,  tlic owner a n d  driver  of tlie 
F o r d  c:11., was tlic sole mid only pt.osiniate cause of plaiiitiff's i l l jury, 
the  t1efend:int would not bc liable; for,  i n  t1i:rt w e n t ,  t h e  dcfeiidant's 
negligence n o u l d  not have  been one of tlle prosimate causc>s of the plain- 
tiff's in ju ry .  Bag1c.el1 t .  IZ. R., 167 K. C., 615. B u t  if ally degree, 
lion c w r  sm:~ll, of the  causal negligcncr, or tha t  n itllout ~ v l i i c l ~  the i n j u r y  
voul t l  not have occurretl, be at t r ibutable  to  thc dcfcndant, then the plain- 
tiff, in  tllc nbvi lcc of a n y  contrilmtory ncgligeucc on his  par t ,  would be 
entitled to  recover; because the  defendant  cannot be escused from lia- 
bility unless the total  causal ncg l ipncc ,  o r  proximate cause, be nt t r ibut-  
able to another  o r  others. 'Tl'lien two efficient ~ r o s i i n ~  te  causes con- 
t r ibute  to  a n  in jury ,  if defendant 's negligent act brouglit about onc of 
such couscs, he i s  liablc.' 1T'ood v. Public Sewice C o i p . ,  supra,  and  
cases there cited." Tlie eridcnce was to tlie effect tha t  the plaintiff's 
i~ i tes ta te ,  S u e  Gurlcp, was a passenger i n  the car .  Tlie negligt,nce, if 
any, of G u y  Bar r inger  could not h a w  been t h e  sole a n d  oi11y proximate 
cauqc of S u c  Gurley's death. 

I t  is  a mat te r  of coninloll knowlrdpe tha t  rvery place i n  Sort11 Caro- 
l ina siinilar to tliat i n  tllc present r o ~ i t r o w r s y  has, by them efficient S t a t e  
I I i g l i n ; ~ y  Cominission, placed barr iers  painted wllite, reflectors a n d  
wliite cross-bars to  warn  motorists of the  danger  of th i s  semi-dead elid 
oil tlie S t a t e  l i igl lnay system. Those nl io  r ide the  roads know th i s  to  
be a fact .  Tlie lcarncd, able and  pailistaliing judge gore  the  conten- 
tions fa i r ly  on both sides of the  controversy a n d  tlie Idlarge covered 
every aspect of tlie l aw applicable to t h e  facts.  A j u r y  of twelve men 
''of good mora l  cliaractcr a n d  of sufficient intelligence" (C.  S., 2312) 
lienrd tlie evidence a n d  rendered tlie verdic't a g a i i ~ s t  defendant-men 
liviug i n  tlie vicinity. I f  we a r e  ever to lessen the appal l ing death toll, 
ill Kor t l l  Carol ina a n d  elsewhere, of autoiilobile accidents, t h e  courts 
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must hold municipalities and others to due care in guarding these "dcath 
traps.)) X leading North Carolina daily has carefully gotten up facts 
under "Deadly Roads," which are as  follows: "During the 18 months the 
Cnited States was in the World War ,  684 S o r t h  Carolinians Jvere killed 
in battle, 238 died of wound., 601 died of disease, 87 were killed in 
different ways, making the total of North Carolina men who gale  their 
lives for their country 1,610. 

"During that  same period, 4,128 S o r t h  Carolinians were wounded. 
During the period from 1928 through 1933, a total of 4,429 persons 
were killed in  automobile accidents on North Carolina high~vnrs. Dur- 
ing that period there were 20,624 accidents in which persons were killed 
or injured and 29,144 persons were injured. 

"The liighnay death toll this pear through Ju ly  has been 450 and 
highmiy patrol officials hare  estimated that the death toll for tllc pear 
will exceed 1.000. The deaths by gears are : 673 in 1948; 690 i n  1919: 
r - -  i i i i n  1980; 762 in 1931; 674 in 1932; 553 in 1933. Tllc toll of injuries 
by year is : 4,801 in 1928 ; 5,O% in 1929 ; 3,326 in 1930 ; 5,075 in 1931 ; 
4,783 in  1932; and 4,975 in  1933." 

I think beyond question that  the j u d g m ~ n t  of the court below should 
be affirmed. I t  may mean fro111 the majority decisions that  niunicipali- 
ties mill be penurious, neglipcnt, and careless with its qtrects at the 
expense of human life and limb. This young girl's life was snufl'cd out, 
as the jury in the court below found, by the defendant not u-ing due 
care to proride barriers and narninp,;  \\hen it knew, or, ill the exercise 
of orc1in:rrp care, sliould l iarr  lilion11, of tlic tlangcr. F i r e  otlitr tlrircrs 
of auton~obiles had run  down this bauk and had wreck3 at the same 
place. I t  was night and the place was dark when the ~rrecli  occurrctl, 
and defendant had no light there, so that  the traveler on the liighnay 
could see the pitfall, and death n a s  the result. 

STATE OF S O R T H  CAROLIN.4, Ex REL. T .  TV. GRIMES,  JR . ,  v 
HADEN C. HOLMES. 

(Filed 31 October, 1934.) 

1. Public Officers A a-legislature may place additional duties upon 
municipal officer with provision that he receive compensation of only 
one office. 

The Legislature of this State may abolish, subject to some specific con- 
stltutional restrictions. an exiyting public oflice, and therefore it has 
power to place additional duties upon the ofbcers of n municipal corpora- 
tioil, and a statute (ch. 173, P r i ~ a t e  Laws of 1033) ~ h i c h  places the 
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affairs of a municipal corporation in the hands of a city council and a 
city manager and provides that in the event of a racanc:: in the office of 
city manager, by sickness o r  otherwise, the council may delegate the 
duties of this office to one of its members, to be performed cs  oflcio a s  
mere auxiliary duties with such compensation a s  the conncil may deter- 
mine, but shall receive no salary as  a member of the co~nc i l ,  is 71eld not 
to contravene Art. XIV, sec. 7, of the State Constitution prohibiting the 
holding of more than one office of trust or profit by any one person, since 
the statute merely places additional duties upon the municipal officer and 
provides that  the incumbent of the office shall receive compensation for 
that one office. C. S., 2896, 2897. 

2. Statutes  A +It will be presumed that ac t  has been passed i n  con- 
formity with constitutional requirements. 

The courts will not go behind the ratification of a n  act of the Legisla- 
ture to inquire a s  to whether notice required hg Art. 11, see. 12, of the 
Constitution of R'orth Carolina, and C. S.. 6106, and will conclusively 
presume that this requirement binding upon the conscience of the Legisla- 
ture has been observed. 

APPICAL by  plaintiff f r o m  f Iardin9,  J., a t  X a r c h  Term,  1934, of 
ROWAN.  ,\ffirmed. 

T h i s  is  a n  artiori i n  the  na ture  of a quo warranfo ,  orought by the 
Attorney-General of t h e  S t a t e  of hTortll Carol ina on the complaint of 
t h e  relator,  a citizen of this  State ,  a n d  a resident, taxpayer, and  qualified 
ro te r  of tlie c i ty  of Salisbury, to  oust the defendant  frclm the office of 
c i ty  councilman of the city of Sal isbury,  on the  ground tha t  defendant 
now u l~ lawful ly  and  wrongfully holds and  cxercises said office. C. S.,  
870 (1)-571. 

Tlic agreed statement of facts  is  as  follows: " ( 1 )  T l a t  the relator,  
T. W. Grimes, J r . ,  is a citizen, taxpayer ,  and  qualified ~ o t e r  of the ci ty  
of Salisbury, N o r t h  Carolina. 

" ( 2 )  T h a t  l e a r e  was obtaiiicd f r o m  the  Attorney-General to  inst i tute  
this  q110 w a ~ r a v t o  proceeding, arid relator gave the  proper undertaking 
w i t l ~ i n  t h e  t ime required by l a ~ v ,  a n d  said p r o c c e d i ~ ~ g  X I S  instituted by 
t h e  issuance of summons and  copy of tlie complaint being serred on t h e  
defendant oil 28 September. 1033, a l l  within the t ime required by law. 

" ( 3 )  T h a t  the  said H a d c n  C. Holmes gaye the pro1 er untlertaliing 
within the  t ime required by law and  before filing h i s  answer i n  this  
cause, a i d  t h a t  defendant's answer x a s  duly filed x i t h i n  the  t ime  
allowetl by law. 

" ( 4 )  T h a t  H a d e n  C. Holmes n a s  duly elected a member of the city 
council of t h e  ci ty  of Sal isbury,  S o r t h  Carolina, i n  the  municipal  elec- 
tion held i n  May,  1933;  pursuan t  to said election, on 1 Ju ly ,  1933, the  
defendant v a s  duly inducted into said office of c i ty  councilman, began 
the  performaace of h i s  duties a s  such, a n d  since said date  h a s  held and  
exercised said office, and  continues so to  do. 
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" ( 5 )  That  on 1 July,  1933, while the defendant v a s  holding and 
exercising the office of city counc4man, there being a vacancy in the 
office of city manager, the said Hnrlen C. Holmes was appointed by the 
city council to do and perform tlie duties of city manager, and Legan 
the performance of his duties as such and continues so to do. 

"(6)  That  the said Haden C. IIolmes is now acting and l)erformilrg 
the duties of the office of city councilman and city manager, and is 
receiving as compensation the sum of $250.00, with an additional $13.00 
per month for the use of his automobile while engaged in the perform- 
ance of his duties, but that he is not receiving any salary as city council- 
man. 

' ' ( 7 )  That  the 1933 session of the General Assembly of Xorth Caro- 
lina ratified an act entitled 'An ,let to Amend Chapter Tn-o Hundred 
and Thirty-one of the Private L a n s  of One Thousand Nine Hundred 
and Tnei i tyscrcn  of S o r t h  Carolina, Rclating to the Office of City Man- 
ager of tlic City of Salisbury,' said act being fully set forth in defentl- 
ant's further answer; that  no notice by lmblication n a s  g i r rn  before the 
introduction and passage of said act. 
"(8) That  the city charter and all snpplementary acts, whether public 

or prirate, amenilatory thereof are hereby made a part  of this agreed 
statement of factq. 

"(9) That  a former member of tlie city council, during the last term 
of office of the city c o u n d ,  performed the duties of coulic~ilman, mayor 
and city manager a t  one and the same time. 

"(10) That  prior to I July,  1933, the said Haden C. ETolmes was a 
member of the city council of the city of Salisbury, S o r t h  Carolina, and 
received as compensation for his qer~ices as city councilman the sum of 
$50.00 p w  month up to and including the month of ,Ipril, 1933, 11ut' 
tliat he (lid not reccire any compt~nsation as city councilman after the 
ratification of chapter 175, Pr i rn tc  L a w  of 1933 ; that on 15 S o l  ~ m h c r ,  
1932, n-hile the said Haden C. Holme.: was a nlcmbtr of the city council, 
he n a s  appointed to perform the duties of city manager a t  a salary of 
$200.00 per month, in addition to the salary receirerl as city councillnan 
up to %lay, 1933, hut that  for the months of May and June,, 1933, lie 
did not receive any salary as city councilman, and has not since tliat date 
rece ivd any salary as city councilnan. 

"Ilatcd I f  February, 193-1. George R. Uzzell, Attorney for Plaintiff. 
H a y d m  Clement, Attorney for Dcfciitlant." 

The jutlgmcnt of tlie court bclon. is as follon-s: "Thic, action h a ~ i n g  
been callec! for trial. and it appearing to the court that plaintiff and 
defentlant h a ~ e  wai\ed a trial by jury and agreed upon an agreetl state- 
n ~ e n t  of facts; and the court fillding as a fact that the tlefcndant I-iarlen 
C. Holnies n a s  duly and lawfull-  elected a member of tlie city council 
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at  the last municipal election, and duly qualified as a member of said 
council on 1 July,  1933, and since said date has been lanfully perform- 
ing the duties of his office as a member of said city council, together with 
such additional duties as h a ~ e  been imposed upon him Ily the council; 
and the court being of the opinion that  the said Haden C. Holmes is 
lawfully entitled to continue to exercise and perform the duties of his 
office as a member of the city council, together with the aclditional duties 
of city manager delegated to him by tlie city council. 

" I t  i3 now, on niotion of Ha,deri Clement, counsel for the tlcfendaiit, 
adjudgcd that tlie said Hadcn C. Holmes is lawfully entitled to continue 
to hold the office of a member of the city council and to (lo ant1 perform 
the additional duties of city manager iniposetl upon him hy said council, 
togethcr with such franchisrs. pririleges, and rmoluments connected 
therewith; and that  the plaintiff be denied the relief prayed for in the 
complaint, mid that  the plaintifT pay the costs of this action, to be taxed 
by the clerk. lTTm. F. Harding,  Judge Presiding." 

The plaintiff csceptcd and a.signcd error to the judgment. as signed, 
and appealed to the Supreme Court. 

George R. Czzel l  fo r  plaintif. 
IIayden Clement f o r  defcndanf. 

CLAI~I~SOX.  J. The question inrolvcd: I s  it a d i d  exercise of Iegis- 
Intile poncr for the Legi&~ture to enact t ha t :  I n  thc event the city 
Inanagc~r of a. municipal corporation shall he sick, absci t. or othervise 
unablc to perform tlic duties of his officc, or should ihe position be 
v a c a ~ ~ t ,  the city council may dclegatc the duties of city inanager to one 
of its nicmbers, to be performed PT 1 0  as mere ausilia -y duties? V e  
think SO,  under thc facts and circun~stnncrs of this caw. , 

, W i c k  SIT7, section 7 ,  of the Constitution of Korth Carolina, is as 
follov : " S o  person v h o  shall hold any office or place o ' trust or profit 
under thc Unitctl State., or ally t1cl)artincnt thereof, or under this State, 
or under any othcr state or gorernment, shall hold or e x w i s e  any other 
officc or placc of trust or profit uiitlcr the authority of this State. or bc 
cligilh1 to a scat in either houre of the Gcncral ,\sstn~blyv: I't 0 1 % 1 d d ,  

that  nothing llcrein contained shall extend to officers in the militia, 
justices of the peace, comr~lissioners of public charities, 01. commissioners 
for spccial purposes." 

I n  Groccs v. Barden, 169 S. C., 8 ( 9 ) )  speaking to the subject is the 
f o l l o ~ ~ i l i g :  "The line between 'offices' and 'places of trust or profit' 
within the n~ean ing  of the Constitution has not been dear ly  marlied, 
principallg because they approach each other so closely, and are in all 
essential features identical. 
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city, keep the council fully advised of the city's financial condition and 
its future financial needs; (5 )  appoint and remove all hl:ads of depart- 
ments, superintendents, and other employees of the city." 

I n  l'oun of Saluda z.. County of  Polk, anfe, 180 (187), we find: 
" I t  will bc seen by the Constitution of the State that  al-ost unlimited 
power is given the General ,lssembly in reference to the creation and 
abolishing of counties, cities, and towns of the State." 

Tlie General Assembly, Pr iva te  Laws 1933, ch. 175, passed an act 
rclativc to the position of the city manager of the city of Salisbury. 
copy of the same is  made a part  of the a g r e d  statement of facts. The  
111ateri:d part is as follows : "In the event the city nianager shall be 
sick, al~sent from the city, or otherwise unable to perform the duties of 
liis officv, or should tlie position of city manager be vacant, tlie couricil 
may dclegate the duties of the city manager to one of its members, to be 
performed ex oficio as mere auxiliary duties, and designate one of its 
111cnlbcl-s to perform such duties, a i d  the person so desigiinted sliall have 
all of the powers and authority of the city manager while lie sliall serve 
ill that capacity, and shall receive such compcwsation as t le  council shall 
dctern~ilie, but shall receive no salary as a member of t h ?  city council." 

Coliceding tliat the city nianager is an  officer in tlie meaning of the 
Constitution, yet n e  think the duties of his office i11 the cases set forth 
in tlie act for the time being can be perfornled ex o f i c i c  by one of the 
council "as mere auxiliary duties." 

I f  the General Assembly can abolish, they can subjec to the limita- 
tions of the Constitution, place additional duties on officers of a munici- 
pality. Chief  Just~ce Rufin says, in il'roy v. Wooten, 32 K. C., 377 
(379-380) : "The only provision in that  instrument whic 1 has any bear- 
ing on tlie question is that in the 25th section, tliat no person sliall hold 
more than one lucrative office a t  any one time. Bu t  that  docs not re- 
strain the Legislature from abolishing a n  office and transferring its 
duties, so as to attach them to another office, when i t  sliall seem to the 
General Assembly to promote the public weal, and ml~en the several 
duties are not i n  their nature incompatible. . . . I t  therefore an- 
swers an  important purpose in the public economy, by uniting the duties 
and ferxs in one office, to induce fit men to take the place. . . . For, 
while ~t is not to be presumed, on the one hand, tliat the Legislature 
will crcnte needless offices, so, on tlie other, it cannot be presumed that 
i t  will, wltli the intent to er ade a constitutional provision, lrilpose 011 one 
officer more duties than by reasonable diligence he can tliscliarge." 

I11 the Jl ial  taae,  supra, nt page 154, is the followii g :  "When the 
State eniploys officers or creates municipal corporatioris as the mere 
ageiicic~s of government, i t  must have the power to discontinue the agency 
whenever it comes to be regarded as no longer important. 'The framers 
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of the  Constitution did not intend to restrain the S t a t e  i n  the regulation 
of their  c i ~ i l  institutions adopted for  internal  governmeut.' T h ~ y  may,  
therefore, discontinne offices, or change t h e  salary or other cornpcn~a-  
tions, o r  :111oli-11 or  change tlie organization of municipal  corporations a t  
a n y  time, according to tlie existing legislatire ~ i e n  of S ta te  p o l i q ,  
unlcss forbidtlcri by their  own Constitution f r o m  doing so." Coolcy's 
Con+. Lim. (7 th  Etl.) ,  387. 

- I t  pagcs 161-162 : "If the people ha1 c not autliorizerl the l ep i s la t i~  e 
dcl)al.t111~11t to parre1 out their  s o ~ c ~ e i g n t v  hv gran ts  of puhlic officcs as  
pr ivate  property, n c  dare  not do w .  T h e  Legislature I l a ~ i n g  I~ccn  c w  
t lxs t rd  n i t h  tlie p o n e r  of e i ther  electing or p ror id ing  f o r  t h e  election of 
o f i c c ~  of l c c i s l a t i ~  (, creation, must ,  as  t h r  r ~ p r e s ~ n t a t i ~ e s  of the l~eople,  
I)(. e~i t r l lqt td  to make sncli changes i n  tlie tenure, duties and ~ m o l u m e n t s  
of iuc.11 offices ai: i n  i ts  j~u lgrn(~nt  the public inter& tlcn~anilq. T h i s  
11o\, ( r ha1 i n g  bccw I ested ill tha t  tlepartmcrit of the Gol-crnment, i t  is 
our  d u t y  to o l ~ c y  a11d cnforcc thcl law as  the 'Statc.'s collected nill . '  " 
Lulc r c n t c  1%. Jfo(lqiln, 92 S. ( I . ,  672;  K f u l c  c r  i t / .  X c A 1 7 e i l  1.. , q o m ~ / c ,  
9G AT. C', 467;  d l t f ' u l l c n  I $ .  ('orir,),i\\c(r,~crs, 135 T\T. C., $5;  B o l d e n  I.. 

Goli:~liorri ,  173 S. C., 661 ; S t n l e  7 % .  TT'ootl, 175 N. C.. 819. Tlic ~ ~ l a i l i t i f f  
c ~ i t c ~ ~  I lcr i~ . i s  7%. 1Tafs072, 201 X. C., 661. nliicli i s  distil~guiqhablc f rom the  
present case. 

Ci t ing  a long list of authori t ies  i n  I l i n f o n  1 % .  S f u f c  Trc trsurer ,  193  
S. ( I . .  496 1499))  n c  f ind:  " In  S u l t o n  7%. Phillips, 116 S. C., a t  p. 504, 
<lw:diil~g to the qurstio11. this  Court  said : T h i l e  the  court5 I l n ~  c the 
I I O T I ~ ~ ~ ,  : I I I ~  ~t is their  d u t y  i n  propcr  case%, to tlcclarc all a r t  of tlie 
Legislature unconqtitutional, i t  is  a ncll-rccognizrtl principle tha t  tlie 
courts n l l l  ]lot declare tha t  this  coordinate branch of the Go\cl-nment 
lmi csreedrtl  tlic powers T csted i n  it  unless it  is plainly and clearly the 
caw. Jf f h m  r c  un?y ~eaaonu1) lc  d o u h f ,  i f  7 i .111  be r c ~ o l r c d  172 frri-or o f  
t 1 1 ~  :at( fu! exci.cise of t h e i r  ~ O Z P P T C  71y f h c  r r p r c o c n f n t i ~ ~ e ~  of f h e  p e o p l ~ .  
( I t a l i c<  ourc.) . . . .It 11. 50;: I t  cannot he said tha t  this  a r t  i s  
plainly ant1 cl(,arly nliconstitutioml. T h e  doubt, if any,  1nu.t be re- 
solrctl ill f a ~ o r  of thc  Grncra l  Llssenihly.' " 

Plaintiff contends t h a t  the  act i n  controrersy n.as not passrd in  coni- 
pliance n it11 ,\rticle 11. section 12, of the Constitution and  as  prorided 
ill C'. S., GlOC. T h i s  contention cannot Ile sustainctl. 

I11 ('or 1 ' .  C ' o ? n r n i ~ s i o ~ ~ e ~ ~ ,  146 S. C . ,  384 (585)) is the fol loning:  
"Thc courts ni l1  not go I)chintl the ratification of tlie act to  ai:crvt:lli~ 
n-lictlier notice 113s bcen gi\ cn i n  ac~cortlnnce T\ it11 scc t im 12, ,\rticle 11, 
of t!~e ( 'onititution of tlir State .  TThile that  scction is bi l~di l ig  upon tlie 
C O I I W C I I C C  of the General  Alsvmhly ,  and tloubtlccs is intcndetl to be 
o b s c r ~ t t l  by t l ~ t  body, tlic courts n i l l  not undertake to rmiiw. the 
action ~n that  respect of a coorclinate department  of tlie S t a t e  Govern- 
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ment, and  will conclusirely presume, f r o m  ratification, t h a t  the notice 
has  berm given.  Gatl in c. Tarboro, 7 8  N .  C., 119;  Brotlnax v. Groom, 
64 N .  C., 244;  W o r t h  v. Railroad, 80 N .  C.,  291;  Puitt v. Commis- 
sioners, 04 N. C., '709; 8. I . .  Pozvell, 100 N. (J., 325." 

T h e  able brief of plaintiff i s  g r ipp ing  and  persuasiv., b u t  not con- 
vincing. I t  is a serious mat te r  f o r  a court to  declare a n  act of the  
Gellcr:ll Llssembly unconst i tut ioi~al .  T h i s  has  been done when t h e  act  is  
plainly and  clearly so. T h e  General  Assem1)ly is the  law-making body, 
subject to  constitutional limitations. T h e  judicial f o r u m  would soon 
be a n  autocracy if i t  would a t tempt  to legislate or o v e r ~ u l e  acts of t h e  
Gencral  Alssen~bly,  passed cont ra ry  to its views, when not unconstitu- 
tional.  The ~ o l i c y  as  to the passage of the act i n  controversy here is 
fo r  tlie General  I lssen~bly a n d  not f o r  us  to determine. 

F o r  the reasons given. the judgment of the  court below is 
Affirmed. 

S. A .  PARANORE v. THE FARMERS JIUTUAT, FIRE IXSURAKCE 
ASSOCIATION O F  NORTH CAROLINA. 

(Filed 31 October, 1934.) 

1. Insurance G c-Evidence of waiver of forfeiture fo r  nonpayment of 
assesslnrnts held sufficient t o  be  submitted t o  jury. 

1:ridc~nce that  clcfei~dant JIutual Fire Insurance Association sent plain- 
t i e  :] notice of assessment on his lwlicy wliicli provided, under its charter 
slid by-laws, that the policy would be forfeited unless the assessment 
were 11aitl within sisty ( l a p ,  and that about six months thereafter de- 
fcnclant sent plaintiff notice of a n  additional assessment and included in 
such notic~1 the p s t - d u e  assessment, the second notice stntiilg that  if 
the total :lssessmc.nt were not paid within sixty days the policy \vould be 
forfeited, together with evid('l~ce that it  n-:is defendant':; custoiu to mail 
notices of p:rst-due assessments with current assessments and reinstate 
policies upon l ~ ~ y n i c n t  of the past-due and current asscs:;meiits, and that 
within sixty days from receipt of the second notice plaintiff tendered pay- 
mrnt o P  both his past-tluc assessment and his current asscssmelit, and that 
lie had suffcrcd loss by fire within the sixty days after receipt of the 
second notice, is  lrcld sufficimt to bc submittcd to the jur:: on the question 
of dcfcndant's Fvaiver of the forfeiture of the lrolicy for nonl)ayment of the 
first nssrssnic~nt within the time 111,escribed, and as  to n'letller the policy 
was ill effect a t  the time of the fire. 

a. Customs a n d  Usages A a-Testimony of plaintiff a s  t o  I ransaction with 
defendant lleld competent with other  evidence of custom. 

111 this nctio~i on a file insurance policy in a mutual insurance associa- 
tion, ~ l a i ~ ~ t i f f  introduced evidence of the custom of dcfelidalit to mail 
notices of past-due assessments with notices of current aesessments and to 
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reinstate lmlici~s upon payment of past-due and current assessments. 
Plaintiff testified to the effect that  after the assessment against Iiim n-:is 
past due he went to dcfenclant'~ secretary-treasurer to l)ay same ant1 was 
told not to do so a t  that time, that the matter of reinstatement n.oultl he 
taken up a t  a meeting of tlefendant's directors, :md that  thereafter plaintiff 
sent him notice of the past-due asst3ssment ~v i th  notice of a current assess- 
ment, n-hicli notice statcd that the policy would be forfeited if the total 
assessment were not paitl witl~in sixty tlnys : Held ,  p1:iintiff's testimony 
\\-as comlletent with the other evidrnce of custom. 

3. Insu~~ lncr  G c- 

C. S., 6351 and 6322, held not applicable to facts in this case, in wliicli 
plaizltiE scelrs to establish a naiver of the forfeiture of his policy of fire 
insurance for nonpaymeut of a n  assessment nithin the time liiuit lire- 
scribed. 

APPEAL by defendant f rom Daniels ,  J., and  a jury, a t  X a y  Term,  
1934, of PITT. xo error .  

T h i s  is a n  action brouglit by plaintiff against defrnilarit to recol t r  
the  buin of $1,500 for  the  loss of his rcsiclcncc hy fire, uutler tlicl t e rms  
of a policy issued to h im by tlefentlant. T h e  defc.litlar~t denied liability 
a n d  eoatel~ded t h a t  tlip policy of insurance lapsed ant1 became I oid on  
1 5  March.  1934, Iiy r e a a i i  of the fnl lurc  of the  plaiiltlff to pay liis assess- 
ment  on  1 6  Jal iunrx,  1933, or x i t h i n  sixty days thereafter.  as l ) ~ . o \  itletl 
by tlic charter  and  by-laus of tllcl tlefentlaut corporation. 

T h e  plaintifl  replied to the  defelitlant's contentioll as  follon E. : "That  
t h e  poliej- of fire ni\uraltce ,uc~l  oli lierein, oil the  date  of tlie fire, t o  n i t ,  
1 0  October, 1933, n a s  i n  ful l  forcc and  effect and  ful ly  iubs~st i r ig ,  and  
t h e  xal ldi ty  thereof \ \as  ful ly  rerognized by the  defendui~t ,  fo r  that ,  on 
20 Septen~her ,  1933, the defendant  mailcd to  tlic plaintiff a t  his  post- 
office address i n  Grimesl:md, Sort11 Carolina, a postal i x r d  i n  the f o l l o w  
111g nortli, and figures, to n i t :  'S. L1. I'ararnorc, Grimesland, X. C., 
Offlcc of T h e  Hood System l l~ t luq t r la l  Dnllli, Grcenville. S. C., S e p t c n -  
ber 15, 1033. D e a r  S i r  : T o u r  pro-ratn par t  of a n  aisesii~lerit to co le r  
R e s e n e  Fui id  and  losses suatai~ietl  hy  J .  li. and  F. L. l l lount  ( $ l o o ) ,  
J. G.  X o g e  ( $ l o o ) ,  C'alrin 1)unn i$250),  J .  E. Sut ton  ($150)) Alra. 
Lizzie Da11 ($350)) J. C. Gallo\\ a y  ($125)) A h .  I'eail Rober>on ( $ 7  50) )  
J. F. Cox ($200), 31. 0. Gardncr  ($75) ,  Hehrir F. Cox ($373))  XYS. 
G. L. Moore ($300), and A. M. Woote~r,  J r .  ($50O), amount  to $ 9 . X  
( l ' r e~ ious  dssessnlent $9.50), Tota l  $19.00. 

" 'The abore  assessmelit is due n i t l i in  sixty clays f r o m  (late. and if not 
paiil a t  m a t u r i t y  your  policy ni l1  be forfeited. F a r m e r s  Irlutu:il F i r c  
Insurance  Lissociation, J a m e s  L. Little, Secretary-Treasurer.  I ' r c v i ~ t  
th i s  ca rd  a t  Hood  Bank.' 

"That  the  above-mentioned postal card, adxising the plaintiff of 
assessment due and owing by  him, was mailed by the  defendant at  
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Greenville, North Carolina, a t  3 p.m. on 0 September, 1933, and 
thereaftcr, i11 due course, was remiled by the plaintiff. 

"That the aforesaid notice of as~esbinents due antl on i ~ t g  by the plniil- 
tiff included all assessmel~ts theretofore made by the de'cndnnt ngainst 
the plaintiff, then unpaid, antl in addition thereto i~~clutlet l  a f~trtllr'r 
assessnient of $9.50, and according to said notice, as ap l~ea r s  n b o ~ c ,  tlie 
 lai in tiff had sixty days from 15 Septcniber. 1933, in nliich to l)ny the 
total asscssmcnt of $19.00. 

"That thereafter, to wit, on 11 October, 19'33, and Y ithi11 the sixty 
days provided for in said iioticc, the 1)laiutiff tendered tcl the clefelid:~llt, 
in casli, lawful nloney of the United States, the sum of $19.00, for tlie 
purpose of paying said assessment, which tcwtler the t l t , fc~~dant wro~ig- 
 full,^ and ultlav fully refused. 

' 'That, as aforesaid, the defendant, ill its notice of nssrsslne~~t mnde 
on 15 September, 1933, included the assc.inlent tlicretoforc clue and 
o n i l ~ g  by the pl:~i~itiff, in addition to mi :~saessmcilt tlicl~ h 1 1 g  made 
and by reason of the inclusion of said old a~sessme~l t  in said notice and 
the levying of another asseqsmcnt against the plaintiff, the defendant 
waived its right to declare the policy succl oil herein lapsed, and recog- 
nized lhat  said policy was then in full force ant1 effect. 

"That the defendant, prior to the l e ~ - y i ~ l g  of tlie assc~smr'iit, notice of 
which is coittainetl on the postal card fully a b o ~ e  set cut, usually autl 
habitually followed and practiced the custon~, habit and usage not to 
declarc one of its policies 1al)sed for thc rlonl~aymcnt of aqsessments, 
which said custom had been so habitually practiced that  the provisio~l 
for payment within sixty days, or a corlsequel~t lapsing 3f the policy by 
reason of such nonpayment, had fallen into disuse a11c1 r :IS not e~iforcetl 
by the defmdant,  \\hiell said custom and practice and usage nere  \\ell 
know11 to the plaintiff and uumerous others of the defeildnnt's policy- 
liolders. 

"That being so advised, the plaintiff alleges and sa-ys that  both by 
reaso~t of defendant's custom with respect to the l e ~ y i n g  and collectiou 
of assess~nents as above set forth, and by reason of tlie particu1:ir notice 
of :lssessment made by the defendant on 15 September, 1903, the defe~icl- 
ant  na i r ed  its right to declare a forfeiture of plaintiff'; policy, and on 
account thereof, at the time of the firc complained of in the complnint, 
p la i~~t i f f ' s  policy was in full force and effect and fully subsisting and on 
account thereof the plaintiff is entitled to rclcover the amount demanded 
ill the complaint." 

Tlic following issue was submitted to the jury, and their a l m x r  
thereto: "Was tlie policy of firc insurance ill controver~y herein in full 
force and effect oil 10 October, 1933, the date of the fir,? complained of, 
as alleged in the complaint? A. 'Yes.' " 
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Tlie court helow rentlelwl judpmclit 011 the 1 crdict. T h e  ilr f m d a n t  
made  numcrous emcptiolis aii(l assignnients of e r ror  and  appealed to the  
Suprcrnc Court.  T h e  mater ial  one< and  wee-sary facts  n i l1  he set fo r th  
111 the  opinion. 

CLIRKWS, J .  L\t t h  cloce of plaintiff's eridencc arid a t  the close of 
a l l  the  e\ itlence the  tlefc~itlmlt made  n i o t i o l ~ ~  f o r  judgment as  i n  case of 
noilsnit. Tlic court helow ovcrrulccl these motions, and  i n  this  we can 
see 110 error. 

T h e  question inr olved : D i d  t h e  defendant ,  under  the facts  al)pcaririg 
of record, u a i v e  the forfei ture  of the policy f o r  nonpayment  of the 
J a n u a r y ,  1933, asqessmei~t, and  was t h e  l~o l icy  of fire insurance i n  ful l  
fo r rc  am1 cffect 011 the dntc of t h e  fire on 10 October, 19331 We th ink  
so, under  the facts  and circumstanc-es of this case. 

I n  Vol. 2, Couch C y .  of 11isuraace Law, par t  of section 533, page 
1631, is the  follov ing : ( ' I t  lias been int imated that ,  i n  ortlcr to revive 
n l~o l icy  n h i c h  is abioiutc .1 forf(~itct1, there must  be a Ile\r colitrxct, 
four~tl(vl u p o l ~  :I 1 aluablc coi~>ltlcr;ition, o r  such conduct by tlie company 
or  i ts  autliorizcd agent as  miilcatls the m w r e r  to  11is prejudice, and 
operates as all e s top lp l ;  but the better rule  swills to  bc t h t ,  if a11 
ageiit's autlioritv is such tha t  lie m a y  issue policies and  make  contracts 
of i n w r n ~ i c e ,  or if he  lias :~pl ,arcnt  authori ty  to  act ill tlic prenii,cs, 
and the  ilislircd lias 110 k i lon l (~~lge ,  actual  o r  c o u s t r u c t i ~ e ,  of a n y  con- 
f l ic t i i~g limitations of authori ty ,  the agent necessarily has, as ~ r l i ,  tlle 
r ight  to  WT i ~ e  1apst.d or \oitlecl policies, provided the  o r i g i d  contract 
a t  i ts  inception n a s  l i e i t l i ~ r  illegal nor  agaiui t  public policy. .liid i n  
so f a r  as  a11 insurnlice a g e l ~ t  h a s  power to u a i v e  a forfei ture  of the 
policy, lie lias autliorlty to  r e l i ~ c  it, inasmurh  as  a n a i v e r  of forfei ture  
operates a s  a rrvival.  Thi*, i t  is held, niay ar ise  f rom t h e  agent g i ~  111g 
a renelral receipt with kno~r lcdge  of the facts  f r o m  n.1iicli a forfeitlire 
m a y  arise, o r  by  receipt of tlie premium, or  by some otllcr uncquixocnl 
act sufficiciit to effect a n a i v e r  of forfeiture." 

I n  Xoore T .  Accident Llssum~zc.e Ccrp., 173  X. C., 532 (536-j:17), 
citing numerous authorities, n e  f ind:  " I t  n a s  not nierely a courtesy or 
f a \  o r  este~idct l  to the  iilsurcd, a3  i11 I Iay  1 % .  A ssn., 143 S. C., 257. Ll 
casual inilulgeiice noultl  not be sufficient to slion a naiver ,  as dccidetl In 
t h a t  cafe, and  so the judge cliargcd the jury, but he lef t  i t  to tlielil to  
find whether there had been quch 'a longcontinued course of deali~igs'  
on the  p a r t  of t h e  defentlaut a s  shoncd  tha t  i t  did not mtencl to rely 
upon  tlie delay i n  p a y m m t ,  but  tha t  it  extended credit to  the insured f o r  
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the hrirf space of time. I t  TI-as said in l'ainlc'r l s .  I n d u s f  rial L i f p  LISS??., 
131 I d . ,  6 8 ,  approving and quoting from S ~ c e e f s e r  T .  Odd Fellolcs 
.4ssn., I 17 Ind . ,  D i  : ' I t  is a l n ~ n d a n t l ~  settled that an insurance company 
 ill be e~toplwtl to illpist upon a f o r f e i t ~ ~ r e  if hy any ngreemel~t, either 
c2sl)re.s or iilil)l~ctl by tlit course of its conduct, it  leads the insured 
l~oneit ly to bclic.1 c that  the l)rcmiurns or assessment nil1 be rccei\-ed 
after the appoi~ltctl day. Tlie ticciqions v l ~ i c h  hold a1 (1 enforce this 
Tien. are T cry 11~111cro1is.' " ( ; I  ulill~ 1 % .  I ~ I \ I ( I C L I Z / C  C'O., 1 IS S. C'., 472 ; 
l ' ( i q  i 3 .  Ill\. ( ' o . ,  132 S. C'., 2 9 ;  - l l u i ~ p 1 ~ 1 /  i .  111s .  C o . ,  167 S. C., 334; 
S1e//c 1.h I ' .  Ii? \losci?lic ( 'o.,  205 S. C., 3.iT,. 

1 1 1  l 'cnltri~tl c. I n g l e ,  13s S. C., 4.56 ( G i ) ,  to cstablisll a custom, the 
Ian- i i  thus st:rtc tl : "l'li(> cliarncter and tlescril~tion of el ic!~nce a t h i s -  
sible for estai) l i i l i j~y t l ~ e  custoni is thc far t  of a gcncral usage alld prac- 
tice p r t ' ~  ailing in tlic particular trade or business, and ]lot tlle oplnions 
of n i tne~ses  as to tlie fairness or rcasonahleness of it." C r o w n  C O .  V .  

J o u e s ,  196 3. C., 20% 
Tlic. e\-idc~ice on the part of tlle plaintiff fully sustained plaintiff's 

allegatiol~a of w a i ~ c r  in liis reply. Tlierc. n a s  abundanl e~ idence of a 
custom 1)y liumerous ~ ~ i t n e s ~ c s .  I n  fart ,  tlie tcstin~ony of J. L. Little, 
n l i i c l~  is in part  as follows, tends to sustain plaintiff's ccntentions: "I 
have been secretary and treasurer for thirty-eight yea .s, ant1 du r i l~g  
that time h a r e  collected assessments h i e d  from time to tii~ie. nucl a s m s -  
ments llaxc been paid to me as  treasurer, Tlie help r e f w d  to that I 
thought I might be able to g i re  N r .  I'aramore n as that [ could let him 
be reili<tated by p a y i ~ ~ g  tlie lapsed assessme~its and wail i lg the Scptem- 
ber assmsme~it. It h a s  been a  c u s f o m  L( 1f11 tnc f o ~  a  long t i m e  to  m a i l  
not ires  of  a S P ~ O I Z ~  a s ~ e s s n ~ e n f  w h e n  a  f o ~ m c v -  asccssment h a d  no t  been 
paid ant1 I h a r e  co l i e t f ed  a  good m a n y  iind r e i n i i ~ f e t l  ci good 7nany  
m e m b e r s  b y  senticng fhcnz n .o t l~es  of n c ~ c  aases<ments  ea71,ng t h e i r  a t t en -  
t i on  t o  t he i r  fa i lure  t o  p a y  t h e  old asseosmenl." (I tal ic? ours.) 

The plaintiff testified: "I went to see Mr. Little because I got to 
studyiug about my insurance on my house, and I didn't really know 
whether I oned for i t  or not. I know they usually send out assessnlents 
tlie first of the year, but I didn't remember nliether I go1 a card or not. 
I n e ~ l t  ill to talk it o ler  with X r .  Little, and wlieii I (lid he told me 
lie n a s  going to call a meetiug within a few days, the first of Septelnber, 
a ~ t l  lie was goi~lg  to make a motion to cancel out the pren~iums tliat n a s  
not o \ c ~  one beliind and let thcm start n i t h  tlie n e x  assessme~it of 
Scpteiiiber, and lie aslied me didn't I think that n ould gilre the members 
some cmcouragemcnt. Tlie motion to calleel out the assessme~it n a s  for 
crerybody who was not more than one premium behind. 

"(2. In going to see Mr.  Little a t  tliat time, was it y m r  purpose to  
pay up your assessment, if you owed a n y ?  
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"-1. Yes, bir. I did not r e c e i ~ e  a n y  notice of a n y  meeting t h a t  was 
hat1 a f tc r  this  conversation. I receired th i s  card througli the m a i l  
(r:rrtl exli~brtetl  to hi in) .  I rrceir-cd i t  on or about 2 1  Septenlber. T h e  
fire tha t  tie-tioyetl m y  house occurred on 1 0  October, 1933. *lf ter  I 
1 w t 4 ~ e t l  t l i i ~  ~ ~ o t i c ~ e  1 v e n t  t o  s ie  A h .  Little. I went to  see lilm tlie 
~ i i - ~ t  t h j -  a f te r  the fire. 

"(2. V l i a t  n as - o u r  rain ersatlon n it11 M r .  Li t t le  a t  tha t  tirue ? 
"-1. 1 u e u t  i n  a d  told liiin 1 nal i ted to s t r n ~ g l i t e ~ l  out m y  i ~ i i u r a n c e  

:rid he a:lltl a l l  right.  l i v  X:I\ a t  the f r o i ~ t  par t  and  lie got u p  :md u e  
x c ~ i t  on i n  the hark, and as  u e  n e r c  going on back there togctller I told 
h im that  1 nab sc r ry  t o  tcll h i ~ i i ,  but 1 had a fire last night,  50 Ile nc11t 
or1 a ~ i d  got h i s  books like r \ e ry th ing  n a s  all  r igh t  and  h e  looked on 
illere, a ~ i d  I tool< t h e  nlo~ic!? out  of rny y-xxket arid cout~tetl  i t .  1 took 
out $19.00 : I I ~  lait1 it  out t l ~ ~ r e  a ~ l d  lie acted like he was  going to t ake  
it. tlieli lic told nie h e  coultlii't take i t .  I a.ktd llini nl iv .  and  he -aid if " ,  
lie took the 111onc.y tlie company nould  l ia \e  to  p a y  out  money. I said 
let me pay  aild then you pay  nlr, :mtl lie sard no, I can't do that.  I I e  
inid tha t  ~f I liatl not 1i:rrl the fir(, t h y  noultl  he glad to take :t, arid 
that  11v a lv  11 m t s  to take ill nioiiey, r'o he liautled m e  the $10.00 hack. 

'Q. MY. 1'araiiiore, iii o u r  cxlwrieiice a. :I policyholclcr 111 tliis coni- 
p : m ~ ,  nl ia t ,  if a~iyt l i ing,  do you h1ron- of the 1)r:rctice arid custoni of tlic 
company to tal\c a .~e+nie~i t i  f r o m  its l)ollcyholders af ter  sixty c l a ~  i f rom 
the notice of thc  assessnient ? 

' .A\. TVcll, as f a r  as  m y  kiionledge, the) took t h e  money. As f a r  a s  
1 ha1 e ever h:,d tlic ~xper ie i l cc~  they all\ ays  took the  moiiev nl ien they 
cut1 gc8t it. I lii~o\v of uri i i~starlce whrli they took lnoncy or  assessnierlts 
after tho s i s t -  (lays 11:id expircil. M y  brother, To111, paid one x,ssc~ssmetit 
:iitrr the sixty t l :~~-s  11:111 cq ) i re t l  afrcr  the  notice." . . . " A h .  Li t t le  
told mc  not to ljny tlic. J:llru:cry nscesmcnt  and to wait  unt i l  September." 

Tlie 1( t ter  of 1 3  Sel)teiiiber, 1933, rwi tee :  "Previous aascssm~ot  $9.50. 
Total  $10.00. T h e  al~ol-e asses,mwlit is ducx n-ithin s ixty d a y  f r o m  d a t e  
aiid if iiot paid :it m a t u r i t y  your  policy r i l l  he forfeited." 

T h e  fire occurreti wi t l~ i i i  the s ixty clays, on 1 0  October, 1933. TVitliiii 
tlie sixty days tllc l j la i~i t i f f  teiidered tlie $10.00. T h e  testimony of plain- 
tiff as above' sc.t fo r th  was excepted to, and assignnleiits of error  duly 
ni:ltlt,. TVe tlii~llr the evidence cornpeterit with t h e  other  evidence of 
custoll:. 

W e  t l i i~ lk  tlie court bclon-, i n  its charge, taking the  evidence of a11 t h e  
\vitl~esses as to custoiii, more liberal to defeiidnnt tliari i t  was entitled 
to. C ' I ' O I C I L  C l o ? n p ~ l ! j  L.. JOILC.S,  ~1 l1 i ru .  T h e  court  below cliargcd the 
jury : 'LAlntl tlieli YOU 11~art l  the t l e f d a l i t  explain about  t h e  other los~es,  
there wcre t ~ o  others, 1 helierc, I tllink that  is  not suficient,  that  evi- 
dence is not sufficient to cstablish a custom or a general course of action. 
taking only tllrce iuqtaiices, arid TI-it11 tlip explanation t h a t  had been 



306 I N  THE S U P R E M E  COURT. [207 

made. B u t  the course of dealing that  they received asse;sments by more 
than sixty days after they were due may be considered by the jury in 
connection with the testimony of the plaintiff. That  in August, before 
the fire, he went to the office of Mr.  Little, the secretary and treasurer, 
to  see how his insurance stood and got information that he  had not paid 
the assessment of J anua ry  preceding, and that he offel-ed to pay that, 
antl tlirreupon Mr.  Little told him if he was in  his  plaze he would not 
pay it then, and stated that  he, N r .  Little, would have a meeting about 
the first of September of the directors and make a suggestion to them to 
refiliance policyholders on past-due assessments, if only one was past due, 
and considered together TI-ith the mai l i ig  of the l3ostal card, ~vliich the 
l'laintiff received about 20 September, and which I have just read you 
from the replication, consider all this upon the question as to ~ h e t h e r  
its association waived the forfeiture for failure to pay assessment 
January ,  1933." 

We do not think that C. S., 6351 and 6352, cited by iefendant. appli- 
cable to the facts in the case. The  exceptions and assignments of error 
made by dcfentlants cannot be sustained. 

On the whole record, we find no prejudicial or reverGble error. 
No error. 

STATE v. J. E. WAGGOKER. 

(Filed 31 October, 1934.) 

1. Disorderly House B c- 
E~iclcncc of tlic rcl>utntion of the upstnirs of a building owned by 

dt~f'c3ndant, mid of the persons freqnentins it, i s  l ~ c l d  competent in a prose- 
cution under C. S., 4335. 

2. Criini~inl Law I j- 
\There deftlndnnt does not renew his motion of nons~ i t  a t  the close of 

his cvidt.nce 11c \ \airrs  his right to hare the wfficiencr of the eridence 
to warrant a conriction considered upon appeal. 

C R I ~ I I S A L  AGTIOX, before l i a r d i n g ,  J., at  J u l y  'rerm, 1931, of 
CATAWBA. 

011 26 February, 1934, a warrant  n a s  issued by the municipal court 
of tlic city of Hickory, charging that  the defendant "did unlawfully antl 
wilfully nlaiiitain a place, building or structure in the city of Hickory 
for the purpose of prostitution and assignation; (2 )  did permit persons 
to occupy a place in the city of Hickory, N. C., for the purpose of pros- 
titution and assignation; (3 )  did aid and abet in prostitution and 
assignation, against the statute in  such case made and provided, and 
against the peace and dignity of the State." Upon the tr ial  in the 



lT. C.] FALL TERM, 193.1. 307 

1cc c ~ r t l c ~ r ' ~  court the  dcfcnilant n w  adjudged guilty, and  he  appealetl to  
the Pupcrior  Court .  Tlicre n as el ltlence offered on hehalf of t l i ~  S t a t e  
th:it tile tlcferitlal~t n n ,  mgagcd  i l l  the niercalltile bu\iness. 'I 'l~e up-  
stail .  or iccotitl floor of the i to rc  consisted of a l ~ a ~ ~ t n l e n t s ,  n h i c l ~  tlie 
( 1 t ~ f ~ i ~ l : l n t  1 ~ a w l  to T arious p:~rt ics  or persons. T h e  was alqo e~ idelice 
that  a short t ime bcfore the iiiilictrnellt a l~o l ice  officer liad f o u i ~ d  t n  o 
nit11 ;111tl t n o  \ \omen in bed, ant1 tliat tlicsc part ies  v e r c  arrebtcd and 
put  111 jail. TTaggoiic~ \\:I, not ~ ) r e w l t  :111(l his s tow v a s  closed a t  tlie 
rinie. Oil :liiotlier occasion a police officer testified tha t  lie had  seen onc 
or t n  o girl ,  come tlonn f r o m  the apar tn~e l i t s  and  get i11 cars  n ~ t h  mc n. 
I l i c  cliicf of police testified tha t  a f te r  one of the glr ls  h a d  been arrested 
antl r c l e a ~ o d  that  he n e n t  to TITaggol~er "ant1 told liim iiot to rent  iooins 
to  l ~ c r  again.  . . . YTaggoner told me  if the noinen n e r e  had to get 
tllcln ;In '13. f r o m  there, tha t  11c n ould cool~erate  TT it11 me. Af te r  t h a t  I 
sav 1icr 111 there." There  TT a s  also erldence tliat nomet1 ul io lir  ed i n  the 
apar tments  n c r e  of hat1 cliarai~ter,  a ~ i d  tha t  th i s  upstairs  had a bad 
rcputa t io t~ .  There  a a s  a170 e\lclence t h a t  there n a s  noise a t  illglit, and  
tha t  a t  ~ a r l o u r  t lmei  mcn  and noli:en had  bren w e n  going u p  antl d o x n  
the s t a i r n a y  to tlie apartments .  'The elidelice fu r ther  teutled to  shorn 
that  Waggoner closed l ~ i i  .tole about eight o'clock a t  night  ant1 v e n t  
horni.. T l ~ e i e  n as  n o  c\ idcnce tha t  TTaggoner h a d  a n y  actual  lmon-ledge 
of n11:lt n a s  goiiig on or  that  he participated i n  a n y  way i11 a n y  r iola-  
t1o11 of 1:lv 1)y the occupanti  of t h s e  apartments .  

T l ~ r r e  \ \ a s  a 1 crdlct of guilty 011 the  second arid th i rd  counts ill tlie 
n a r r a ~ ~ t ,  and of not gui l ty  on the first count. 

l.'roni j u d g ~ i i e i ~ t  p r o n o u ~ ~ c e d ,  defendant appealed. 

~ l i i o ~ ~ ~ e ! j - G ' c i ~ c ~ a l  I l r u m n z ~ l f  and  d s s i s f a n f  A t torney -Gmera l  Seawell  
for f l te S t a t e .  

11. L. I lu l f lman  for defelztlant. 

PER C L R I . ~ ~ .  T h e  w a r r a n t  n a s  draf ted i n  accordance with the pro- 
r i s i o i ~ s  of C'. s . ,  4353. There  nc,re exceptions to  the competency of 
eviclcuce a s  to the reputat ion of the place and  of those who frequented 
it .  T h e  competency of such evidence h a s  been established i r ~  S. 7'. 

Sinod l s ,  IS9 AT. C., 562, 1" S .  E., 601. 
T h e  defendaiit made n motion of noiisuit a t  t h e  close of State's evi- 

dellre. T h i i  motion n as  o~ errulecl and the dcfenilniit offered e~ idcnce 
i n  liis on11 behalf tendiiig to  establish his innocelice. Tl ie  ii~otiorl f o r  
iioniuit n a s  iiot relieved a t  t h e  coriclusioii of a l l  the  evidence, and  there- 
fore thc iiisufiiiciency of e1 idence to  war ran t  conviction n as  n air (4 and  
cannot ilow be considered by this  Cour t  on appeal.  S. c .  I laycs ,  IS7 
N. C., 490, 122  S. E., 13. 

K o  error .  
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FAIiJIT'ILLE OIL A S D  FERTILIZER COhlPA?iT v. FANXIE V. BOWEN. 

(Filed 31 October, 1934.) 
Pleadings -4 a- 

.-i cause of action in the nature of abuw of process Tor vrongful and 
unla~rful dispossession in summary ejectment and for  false imprison- 
mrnt is improperly joined with actions for breach of contract to purchase 
ill(> land at foreclosure for the mortgagor and to set aside tlie foreclosure 
for fraud. 

CIVIL ACTIOK, before Cozcpcr, Special J., at J I ay  Term, 1934, of PITT. 
Plaintiff brought suit against the defendant to recover possession of 

land. The defendant filed an  ans~re r  alleging that  she had given certain 
mortgnges to secure indebtedaess therein specified, and that  both mort- 
gages had been purchased by the plaintiff, aud that  sul~sequent thereto 
$lie a11d the plaintiff had entered into an agreement to the effect the 
plaintiff sliould foreclose the mortgage on the o11e-liundr,?d-and-fifty-acre 
tract nntl to purchase same at the sale ancl "hold the titlc for the defend- 
ant, and nlalie same to defendant upon defmtlal~t's executing notes and 
stcurity ill an amount spread out through s e n d  years to corer the 
indebtedness of defendant to plaintiff. . . . And trlis indebtedness 
was to be the purchase price of the property," ctc. I'laintiff further 
allcged that the land was sold, but that  she did not attelid the snle, rely- 
ing up011 said agreement, and that  thereaftw, on 6 February, 1932, the 
plaintiff, in violation of the agreement, proceeded to obtain possession of 
both of said tracts of land in a summary ejectment before a justice of 
the peace, ancl also by virtue of said judgment and procl?eding, took cer- 
tail1 teams, farm equipment and other personal propel-ty belonging to 
the dcfendant. 

For  a second cause of action thc dcfendant alleged that  the foreclosure 
n a s  fraudulent, and that the defendant T T E ~  entitled to haye the same 
racatrd and set aside. 

F o r  a third cause of action tlle defendant alleged in the answer '(that 
tlie plaintiff, in an  effort to unlawfully, inequitably and wrongfully 
t1am:lge this defendant, instituted the said summary ejwtment before a 
justice of the peace, in disregard of this defendant's rights, . . . 
a ~ t l  did wrongfully remove this defendant from the possession of her 
own li~ntls, and . . . put her, the defendant, in jail imd the property 
of thc tlcfendant in the road, in pursuance of and in carrying out their 
ulilnn fnl and wro~lgful, unlawful and inequitable effort -0 dispossess this 
tlrfcallant and take charge of her proprrty." Thereupon, defeiidant 
p r : i d  that  the deeds made to the plaintiff as a result o f  foreclosure be 
dcclared roid, and that tlie plaintiff be adjudged to hold title to said 
property for tlle defendant. Furthermore, that deferdant recover of 
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plaintiff '(the items of team, fertilizer, damage and rents ai: wt forth 
herein in the  sum of $4,100," and that the defendant recover untlcr the 
third cause of action "damage by reason of the wrongful dispos.cssion, 
throwing of personal property in  the road and dcfrnda~lt  in jail, arid 
the humiliation and disgrace thereof, in the sum of $10,000." 

Plaintiff filed a reply to the first arid second causes of action toll- 

tained in defcnilant's counterclaim, and tlcmurrcd to the third cause of 
action 11po11 the ground that  said third cause of action is ('for an allegcd 
tort nl11c.h did not grow out of the cause of action alleged in the com- 
plaint," etc. 

The trial judge \\as of the opinion that  thc deniurrer to thc. third 
cause of action was valid, and so adjudged, and from such rulinq the 
defendant appealed. 

F. W. TT'oofen a n d  A l b i o n  Dunn for plaintiff. 
S. J .  E c e r e t t  f o r  d e f e n d a n t .  

PER CURIAM. The  third cause of action is based upon a separate and 
distinct tort ill the nature of abuse of process, arid hence coultl not he 
properly joined n i t h  the  other causes of action constituting a cwu~lter- 
claim. R. R. 2'. A-ichols ,  187 N. C., 153, 120 S. E., Sl9: A' 'n\cev 1 . .  

B u l l a r d ,  199 S. C., 362, 1.55 S. E., 2-18; TT7zlliams I > .  Gooih,  206 S. C., 
330; Lucus cind Lewzs v. S o r f h  C 'aro l ina  H a n k  a n d  Truat Co.. 206 S. C., 
909. 

Affirmed. 

E. H. WILLIAMS v. FOWLER AUTOJIOBILE CORIPAST, R E S F O R D  
TTII,I.IS, E-CECLTOR OF A. 12. WILLIS,  H A R R I E T  L. HTJIAS, E a w u ~ n ~ s  
OF T. G. HThIAN. A X D  J. V. BLADES. 

(Filed 31 October, 1034.) 

Rills ancl Notes F b- 
The burden is on the holder of a negotiable note to show that notice 

of nonpayment was given the endorsers, and in the absrmce of evitleilce 
of such notice to an endorser, or to his ~~ersonal  represcntnti~e a f t e r  his  
death, the holder is not entitled to recover on the endorsement. C. S., 
3084. 

APPEAL by plaintiff from Daniels, J., a t  J anua ry  Term, 1934, of 
CRAVEK. N o  error. 

This is an  action to recover on six notes described in the con~plaint. 
The  action was begun on 28 December, 1932. 

The notes sued on were executed by the defendant Fowler Automobile 
Company as maker. They were endorsed before delivery to the plaintiff 
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by -1. R. Willis, T .  G. Hyman  and J. V. Elades. Each of said notes 
n a s  due prior t o  the commencement of this action. 

Both A. R. Willis and T. G. Hyman are dead. The defendant Rex- 
ford Willis is the executor of A, R. Willis, deceased, and the defendant 
Harriet  L. Hynlan is the executrix of T .  G. Hyman, deceased. The  
defendant J. V. Blades has been duly adjudged a b a n k r u ~  t, and has becn 
duly discliarged of his liability as  an endorser of the notes sued on. 
Neither the defendant Fo~vler  Automobile Clompany noit the defendant 
Rexford Willis, executor of A. R. Willis, filed an  answel to the verified 
complaint. 

I-sum raised by the answer of the defendant Harr ie t  L. Hyman, 
executrix of T. G. Hyman, were answered by the jury as follo~vs: 

"6. Was  due notice of the nonpayment of the notes maturing on 
24 March and 24 September, 1930, g i ~ e n  to T .  G. Hyrnan?  Answer: 
'No.' 

"7. MTas due notice of the nonpayment of the notes maturing on 
24 X a r c h  and 24 September, 1931, and 24 Narch  and 24 September, 
1932, given to defendant Harr ie t  L. Hyman, executrix? Answer: 'KO.' 

"9. T h a t  amount, if any, is  plaintiff entitled to recove. of the defeud- 
ant Harr ie t  L. Hyman, executrix? Answer : 'Sothing.'  " 

Froin judgment that  plaintiff recover nothing of the llefendant H a r -  
riet L. Hpman, executrix of T .  G. Hyman, deceased, and that  said 
defendant recover of the plaintiff her costs in the action, the plaintiff 
appealed to the Supreme Court, assigning errors in the trial. 

Dunn d: Dunn, L. I .  Moore, and T .  0.  Moore for placnfilff. 
R. A .  S u m  for defendant. 

PER CURIARI. I n  the absence of any evidence a t  the tr ial  of this 
action tending to show that  plaintiff gave due notice tc T .  G. Hynlan 
of the nonpayment of the notes which matured prior to his death, and 
also of any evidence tending to shorn that  plaintiff gave due notice to 
liis esccutrix of the nolipayment of the notes which matured aftcr his  
death, there was 110 error in the instructions of the court to the jury 
with rcspect to the 6th, Ttli, and 8th issues. The  burden of showing 
such notice was on the plaintiff. Davis 1.. Royall, 204 S. C., 147, 167 
S .  E., 559;  Exrhange C'o. 1.. Bonner, 180 S. C., 20, 103 E. E., 907. The 
failure of the holder of a negotiable instrument to give an  endorser 
notice of its nonpayment, as required by statute (C. S., 3084 ef  seq.), 
discharges the endorser. Barber I ? .  Absher C'o., 175 N. C., 602, 96 S .  E., 
43;   pew^ I ! .  Taylor,  145 N .  C., 362, 63 S. E., 423. 

We find 110 error i n  the trial of this action. The judgment is affirmed. 
S o  error. 
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J. N. MOORE v. C A L D W E L L  C O U S T Y ,  N O R T H  C A R O L I N A ;  HUG11 A. 
DOBBIWS, CIIAIRMAN, C. G. M O O R E  A ~ D  R. S. W E B B ,  CEI\G A ~ D  Co\- 
STITUTIhG THE BOARD O F  COUNTY COVMI\SIOUEL(S TIIEREO~. 

(Filed 31 October, 1931.) 

Controversy Without Action A a-Proceeding in this case held not to 
come within provisions of C. S., 626, and proceeding is dismissed. 

Where it  appears that  an action is i ~ l ~ t i t ~ i t ~ d  s o l ~ l y  to obt21in the 
advice and opinion of the Court :I? to the validit!: of a propowl county 
bond issue ulron facts agreed, and that tlle interest of both lmllier i z  
the same and t l l c~e  is no "qucstion of difference" bet \~een t l ~ e ~ u ,  the 1110- 
ceeding  ill be d~srni~set l  in the S u l ~ ~ e r n e  Court for 11n11t of juri.tlictio11 
of the Superior Court to enter tht. judpmc~r~t alil~cnlvd from C. S. 6%. 

A \ ~ ~ ~ . \ ~  by the  plaintiff f r o m  IIardi?lg,  J., a t  August  'l'crrn, I!)%, of 
C ~ L D V  ELL. I'roceecling clisniissed. 

T h e  p u r l m e  of this  proceedl i~g is to ascertain n l~ct l icr  certain bonds 
proposeel to he issuctl lq C'altlwell County  n o u l d  he valid luitlcr tlic facts  
s tntrd.  T h c  cause is  submitted on a n  agreed statrmcwt of f:ic.ti, untlcr 
C. S., 626. T l ~ c r e  n a s  :I judgment of the Superior  Court  t i cc* la r i~~q  
' ( t l~n t  the b011d$ devr ibcd  n ill be, n lie11 c~xccutctl nut1 i.yui (1, n :~l i t l  :rnd 
b i ~ ~ d i l ~ g  ob l iga tml  of C'altlti ell County." f r o m  n 111c211 tlir  plaint lit ;11j- 
pealed. 

of $33,000, r q ) r c w n t i i ~ g  fu~l t l a  proc8urcvl hy saitl county fro111 tlic pluirl- 
tiff, a portion of n l i ~ c l i  a t  least n a i  uietl f o r  paying the ort1in:~ry e l -  * 
p(nsm of the county, and not used for  a special p u r p o ~ e  n ithi11 tlle meanl- 
lng  of Ar t .  TT, see. 6, of tlie Col~stitutioii ,  :rnd tliat t l ~ e  pl ;ul i t~i :  11'11 
agreed to aciSept i n  set t lemmt of said note bo t~ds  to  be issued l ) u r ~ u : ~ n t  
to a re~olu t io i i  passed I y  the board of c o ~ r ~ m i s s i o ~ ~ t w ,  ( ' l ~ r o ~ i d c t l  the srnie 
be a d i d  ohl igat io~l  of the couuty slid one f o r  which tllc dc>fcntlallt has  
a legal r ight  to l m y  and  impose sufficient taxes fo r  tlir  p q n i e n t  of the 
~ n t e r e s t   pro^ idcd, and  the final liquidation and  payri~ent  of saitl bol~tl.," 
ant1 " lf  the bo~lds  issued under  t l ~ e  provisionr of said r c ~ s o h ~ t i o t ~  I r t l  a 
valid and binding obligatioii of tlie county of Caldnel l ,  S o r t h  Caro l i~ ta ,  
the  plaintiff agrees to accept the same in settlement of his  c la im;  other- 
wise, h e  declines to accept t h e  same." 

I t  i s  apparen t  tha t  there is  no "question i n  differmceH (C. S., 626)  
between the parties to  this  proceeding. Both sides a r e  asking f o r  tho 
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same tliilig and  everybody is interested i n  ilie same 1;ilid of judgme~i t .  
T h e  proceeding i n  real i ty  is  one to  obtain the aclrice and  opi i~ioi l  of this  
Cour t  and  110 more. TTe a r c  only asked to say v h e t h e r  the bon1.1s pro- 
posfil to  be issued would be, nl len issued, good or bad up011 tlie facts  
agrce(l. TT'liile we do not declare t h a t  boll& issued i n  ~ c c o r t l a w e  nit11 
the  rc>+olution set fo r th  ill the  agreed facts  ~vould  not be : biudilig ohlign- 
t ion upon the county, v e  must  tlisnliss tlie proceeding for  -\I a n t  of a real 
colltrorcrsy. I l u ~ f o n  II. R e a l f y  CO., 158 S. C., 473, and  c8ases there cited. 

W e  d i z ~ i ~ i s s  the l)roccctling, rntller t h a n  the appeal,  because of the 
jutlgnicmt helon-, which TI e t h i n k  is  void f o r  tlie n a n t  of jurisdiction ill 
the Super ior  Cour t  to enter it .  

I'roceetlillg dismissed. 

(Filed 31 October, 1934.) 

Tlrspass B c-Evidence of forcible trespass held insufficient. 
I<ritlencc tending to show rudeness of lnilwngc or n diglit dcmonslrn- 

tic 11 of force :igaiiist wliich ordiiiary firmness is sufficient 1)rotection is 
illsufhcic~it to sustain a n  action for tses11nss against the person or posses- 
sicm of plaintib. 

. ~ P I ~ E . A L  by the  plailitiff f r o m  Oglcsby ,  J., a t  F e b r u a r j  Term,  11134, of 
Brlmlr .  ,\ftirinetl. 

r . l l ~ i s  n :~s  all act ion for  a11 alleged assault and  forcible trespass coni- 
mittetl by tlie defelitlnnt a g a i ~ i s t  the  plaintiff.  T h e  plaintiff's eridelice 
telicled to  s h o ~ v  t h a t  tlie defendant ~vei l t  to  a house ow& bv hi111 alid i n  
wliicli the plai~i t i f f  was living and  asked ller when she ~ n d  her  husband 
wcre going to ~ n c a t e  the house,, s ta t ing he  ~ v o u l d  give hl:r seven days t o  
move, and  accomp:inied such inqui ry  anti statement wi th  rude  and, by 
i~ i l~ue l ido ,  tl ireatcning laliguage, a n d  with "popping h i?  fists"; tha t  a l l  
the n.llile the defclidant was on tlie outside and  tlic ~ ~ l a i l i t i f f  v a s  on tlie 
in\itlc of a wire  scrcwl door ;  and  tha t  the defendant. wlic11 asked to l ea re  
tlie prcluises. d ~ d  so iliimediately. W h e n  the  plaintiff had  ilitroduced her  
evitlence aucl rcstcd hcr caw, the  court: upon motion of the defendant, 
dismi>sed tlie a c t i o ~ i  a d  entered juclgmelit as  of ~lorisuit.  

l s n a r  2'. . lvery  and  I l a f c h e r  d? B e r r y  for u p p e l l a n f .  
J lu i l  d: P a f t o ) ~  for  appcl lec .  

I'ER CGRIAM. "The act complained of must h a r e  been with a strong 
hand,  'manu forfi,' and  this  implies the exercise of greaier  force than  is 
expressed by t h e  words 'ci et armis.' Rude~iess  of languzlge, mere words, 
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o r  el ell a slight de inon~t rn t ion  of force ngaiust ~ h i c l i  o rd inary  firmness 
is :I ~uf ic icwt  protection n ill not constitnte tlie offcnsc." -1tdhon y I . 
P r o f ~ c f i r e  lTrllon, 206 S. C'., 7 (11) '  and c a w  there citrtl. 

Tl'r a r c  of the opinion t h a t  the r v i d r ~ l c e  u a s  inqufficirnt to  qlistaii~ :III 

action f o r  trcsp:~+ against the p e r w n  or posseszion of the plaintiff nnd, 
thcrc~forc~, lii i  H o n o r  was correct i n  g ran t ing  t21~  motion for  jnilgmcnt 
a s  ill c.asc of a o ~ ~ s u i t .  

Al%rlnctl. 

S. TT. K A R R E S  v. LITTI .ETON ORANGC CRUSH B O T T I J S G  
C O N P A S T ,  I S C .  

(Filed 31 October, 1034.) 
Appeal and Error F a- 

Where dcfcnda~it's sole cxccl~tioii is to the judgniei~t, and the jutlsincnt 
is snl~l~ortcd 1,- thc findiligs of fact to wl~ich no cscep t io~~ is t:11<e11, the 
jutlgmeiit must be affirmed on nl~prul. 

( ' ITIT,  I( T I ~ I \ ,  b ~ f o r e  I l f~or i ,  , ~ p c r ~ n l  .J., a t  Cliainbers, 1 5  F r b r u n y ,  
10:14. F1.0111 If \ L T F  IS. 

T l i i ~  nc.tioii n n s  inqtitutetl to r e t m c r  th(1 sum of $720.00. nllic.11 tlic 
p l n i t ~ t i f f  allegeq n:rq due t h e  plaintiff by  v i r tue  of t h e  terms of a 
~ ~ r i t t ( l n  col1trni.t. tlatccl 31 Octolwr. 19.31. Tlic, tlt~fentlant dt'111(v1 tlle 
iii~lchtc'ilt~c+ and allwcil tha t  tlic rlailll of pl:~intiff ~ o n s t i t u t c ( l  11'111.y. 

.\I1 p:~:.t~os ngrcvl  that  the t r i a l  1udqe \honltl finil the facts.  .\ccoicl- 
ingly. ~t \ \ , I .  i'oi~litl that  the -aiil ,11111 of Y720.00 ilciliantletl by l ~ l a i ~ ~ t i f f  
i e p r c ~ i i t ~  (1 i i ~ t ( ~ r ( " t  011 :I $12,000 ~ o t ~  ( I U C  the pl:lii~tiff by C. B. ( ' a i to r ,  
I\-. -1. ( ' : ~ r t t ~ .  nnrl J l rs .TTc~rl) t~l~a Car te r ,  a ~ i t l  tha t  saitl note  \\ah par t  of tlie 
ilrig111a1 ~ ~ u r t ~ l l : ~ ~  11ric.c of ( ~ r t : a ~ l i  ]lr(JpCrty p~r~1i:zsetl  l ~ y  the r l (~ft~t i i l :~~l t  
f r o m  the, l ~ l a i ~ ~ t i f f ,  a1111 tliat the A720.00 " a g r ~ t l  to  i)c paid by thc  t l ( . f c  nil- 
nlit  nil ~ I I T  o l ~ c ~ !  i n  thi, iu i t  r c y r c m ~ t e d  tliv ititerclst tlue oil the $12,000 
I ~ a l a ~ i w  of tlic~ l~iirc'11:l.r~ p r l i ~  of qnid corporate prolwrty," c-tcs. I t  7 i , 1 .  

f u r r l ~ c r  ngrccd "that tl:c c20urt sliall entcr jutlgnicnt f o r  the 11la11ltiff ~f 
lit' &dl fintl froin the  foregoing facts  tlint the charge of $720.00 is  riot 
all u+uriouq oil(,," c,tc. 111 thc. judgment cnterctl, the  c20urt tlwlarc~tl r11:it 
'(the (*ontract esecutetl by tlefcntlaiit to  p l a i ~ t i f f  fo r  tlic run1 of $720.00 
i q  i ~ o t  :1n uqurious one, a11d tliat the  plaintiff is  entitled to  recover of 
defendant the sum of $720.00," etc. 

Fro iu  tlic foregoing judgment the  defendant appealctl. T h e  only t.x- 
ceptiou 1s :I\ fo l luns :  "l'o tlie action of the court ill s i g i i i ~ l ~  the ju(lg- 
n m i t  as  set out i n  tlie record, and  to the  judgnie~it." 

Ju l /nn  R. ~ l l l s b r o o l ;  and Cromzcell  Daniel for  plaintiiff 
G e o .  ( ' .  ( : T C C ~ L  for defendant. 
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PER CCRIAM. I n  Wilson v. Charlotte, 206 N. C., 8116, i t  was said: 
"The only assignment of error i n  the case a t  bar is the 'signing of the 
judgment, , . . having duly excepted to the signing of said judg- 
ment.' I f  said assignment merely refers to the act of signing the judg- 
ment, it  presents no question of law for reviem-. But, upon the other 
hand, if it  be treated 'as an exception to the judgment, it  presents the 
single question whether the facts found or admitted are sufficient t o  
support the judgment.' " 

So, i n  the present case there is  no exception to the finding of fact that  
the claim was not usurious, and consequently the judgment must be 
affirmed. 

-1ffirmed. 

J. L. RICHARDSOX v. THOMAS PEARL RICHARDSOX. 

(Filed 31 October, 1034.) 

1. Deeds and Conveyances C: f-Plaintiff held not a party to contract in 
deed for support of grantor and could not maintain action against 
grantee. 

A liusband and wife divided their lands between tkeir two sons by 
separate deeds, each providing that the grantee therein should pay one- 
half tlie costs of maintenance of tlie grantors for life and one-half the 
coqts of their funeral expenses. After the death of tlltb grantors one of 
the grantees brought action against the other, allegin: that defendant 
had failed to pay one-half the costs of maintenance am1 care of the 
grantors, and liad failed to pay one-half their funeral ecgenses, and that 
111:lintilY had paid more than one-half tliv costs thereof, mid sought to 
rccorer the amount by \~11ich plaintiff had contributed 1)eyond his share: 
Bcltl ,  plaintift' could not maintain the action, and defendant's deniurrer 
w:ls properly sustained. 

2. Pleadings D e- 
d demurrer admits the truth of facts properly alleged in the complaint, 

but not inferences or conclusions of law therein. 

APPEAL by plaintiff from 1T7arlic7;, J. ,  at  May Term, 1934, of DAVIE. 
Affirmed. 

This  is a civil action, instituted by the plaintiff against the defendant 
for the recovery of $691.00 alleged to be due by the defendant to the 
plaintiff for defendant's par t  of maintenance, care, support, and upkeep 
of his father, on tlle ground of an  implied contract Ly reason of the 
ncceptance of a deed by the defendant from his mother in which lie, the 
defendant, was charged jointly with the plaintiff for the support of his  
aged fatlier. 

N a r y  Richardson had a husband, J. W. Richardson, and two sons, the 
plainliff and the defendant in this action. She  also had about one 
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liuiidred ant1 fifty acres of land in D a l  ic  County, S o r t l i  Carolnia. O n  
3 Apri l ,  1926, X a r y  Ric1i:irclsoii and  her  liusbantl, J. TV. Ricl iardsoi~,  
jo in ins  ill tllc deeds, dir ided the  land betveen tlleir t n o  soils, tlie plain- 
tiff a i d  defeiidarit i n  this  action, and  coil\ eyed to t l ~ e m  by separat(> tlcetls 
the land i n  fee simple. Tl lc  deeds n e r e  duly rec~ortled. ( I )  F i f t y  acres 
n as con\ eyed to J. L. Richardson, the plaintiff, with th i s  pro\ ision : 
" P r o c i d d ,  t h a t  J. 1,. Richardqoii is to pay one-half of espeiiscs of sup- 
port and funera l  expenses of J. TV. Richurdson and  vife ,  Xclary Rlcliarcl- 
soil." ( 2 )  One  l i u ~ ~ d r e d  acrcs 17 as  co1i1 eyed to Tlioinas P e a r l  R ~ c l i a r d -  
son, t h e  dcfeiidant, n i t l i  this  provision: ' ' l l r . o z ~ ~ t l r d ,  tha t  Tliomaq P e a r l  
Ricliardson is to p a y  one-half of ~ s p e ~ i s e s  of w p l ~ o r t  mid f u n r ~ r a l  ex- 
1mises of J .  W. Ricliarclson ant1 wife, M a r y  Richardsoil." N a r y  Ricli- 
ardsoil died oil G N a j ,  1925, and  J. W. Iiicliardson on 1 7  Julie. 19313. 

Tlic complaint alleges, iii pa r t  : "That  a f te r  the  death of N a q  Rich-  
arclson, t h e  plaiiitiff and tlie defendant, i n  compliance n i th  the  pro\  I- 
sioii i i ~ a d e  ill .aid deeds of co i i~ryance ,  began the joint qupport :111(1 
mni~ i tc i i a i~c~e  of their  fa ther ,  ,J. Tv. Rir l~art leon,  then iii 211s both p a r ,  
a11t1 fcehle i n  miiid aud body. T h a t  tlicl joint support  of tlic.ir f a ther  
coi~til~ucvl f o r  approsiiiiately t v o  )car.;, un t i l  t l l ~  d~fe l ida i i t  Tliomns 
Pearl R i c l i a ~ t l ~ o i ~  hernnic i i~tosicatet l  uiid r a n  his  f a t l ~ c r  a n a r  froiii 
lionic a i ~ d  refused to fu r ther  colitri1)utc to his  bnpl)ort, care, ant1 nlainte- 
liaiicc, and  f o r  a period of t n o  airtl one-half years i ~ i m i t d i a t i ~ l  l ~ r c w d -  
ilig tlie cleat11 of ,I. V. I&~liartlson the  plaiiitiff J .  1,. Ricl~artlsoil 11acl 
tlic wle <upport .  n i : l i l l t r i~a~~cc ,  airtl cxr r  of his  fatlicr fo r  the -nit1 t v o -  
alltl-oiic-linlf--t>ri. l ~ t w o t l  unit11 his cleatli on 1 7  J u u e ,  1933, a t  the age 
of cigl~ty-four  y a r s ;  aild f o r  tlie p s t  t n o  and  one-half years  pr ior  to 
the death of J .  W. Rlcllardson tlie tlefclidalit T l i o n ~ a s  P e a r l  Ric~llardso11 
lias fai l id ,  n c g l w t d ,  a i d  rcfused to coiltributc anytliiiig fo r  tlicl 111iii11- 
telialicc,, c:lrc, 11plice11, axd s u l ~ p o r t  of hi5 father .  T h a t  d u r i ~ l g  tile last 
t n o  a l ~ t l  oiie-half t , a r s  tlie said J .  W. Ricliardqoii n a s  very fecblc, 
rrquiriiig c m i s t a ~ ~ t  care n ~ i d  attention, n ~ i d  tha t  011 330 X a y ,  1933, 11(> fcll 
aucl brohe his  pelr is  boile, a n d  f r o m  the11 uu t i l  his  tleatli on 17  J u u e ,  
1933. \ \a* t o t d l 1  l i e lp le>~ mid uliahle to  care fo r  liimself a t  all. . . . 
T1i:it l)l:tiiitlff's sel I iccs f o r  tlie mniiitelialice, care, ~ l ) l i e e p ,  a i ~ t l  : ~ t t ~ l ~ t i o i ~  
ro J. W. Ricl~, i rd\on c l l u i ~ ~ g  tlic last t \ \  o and oiic+lialf e a r s  of his illlic-s 
71 a, rcasoii:ibl~ n o r t h  tlic bum of t n  ell e liuiitlred dollars ($1,200), 

rliat l)l:iiiitiff is elititled to recover o n e - l d f  of the sum of $1..'00.00, 
to :\i t ,  +IS l i u i l d r ~ ~ l  dollars ($600.00) f rom tlic defcntlaiit fo r  the maill- 
tc.iia~iw, care, uplreep, support,  and  attelitiou for  the  said J .  W. R ~ c l i -  
nrtlso~l. aiitl tha t  tlic fu~ler tr l  espellses amounted to tlie iun l  of 690.00, 
ant1 tliv (lortor's hill : ~ ~ i i o u i ~ t e d  to t l ~ r  sum of $12.00, nlalriiig a total of 
S102.00, nlilcll the plaintiff lias paid, : ~ n d  of nliicli sum t l i ~  philitiff is 
e i~t i t lc t l  to recorer of the  defciidant tlie sum of $51.00. 
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"That the defendant is  justly due the   la in tiff for  i i s  par t  of the 
maintenance, care, support, and upkeep of his father, together with the 
funeral expenses, in the sum of six hundred and fifty-one dollars 
($651.00), and that  demand has been made upon the defendant for the 
payment of said sum, and that  defendant has refused to  pay the same. 

'Tlierefore,  plaintiff demands judgment that  he recover of the de- 
fendant the sum of six hundred and fifty-one dollars ($651.00) and the 
costs of this action, and for such other and further relief as plaintiff is  
entitled to receive." 

The defendant denlurred to the complaint, as follo~vi;: "First. F o r  
that as appears from tlle complaint and the proviso or clondition of t he  
deed referred to therein, paragraph 5 ,  vherein it is alleged that  this 
tlefeildmlt mis  to 'provide or pay one-half of the expense of support and 
funcral expelises of the said J. W. Richardson and wife, N a r y  Richard- 
son,' tlle same being sued for by the plaintiff herein, is and n as an obli- 
gation due the said J. IT;. Richardson and vife,  Mary Richardson, or 
their personal representative, and as this defendant is advised, informed, 
and believes, the plaintiff has no right to maintain this action for the 
recovery of any sum alleged to be due thereon, or any part  of the same. 

"Secw~d. For  that as appears from said complaint, tlle said J. TIT. 
Richardson ant1 wife, X a r y  Richardson, are both dead, a11t1 that 110 

aclmiliistration upon the estate of either of them has been granted, and 
as tlefcntlant is advised and believes, and he  so alleges, i,he plaintiff has  
no right, in his individual capacity, to maintain this action or sue this 
dcfendal~t upon an  allcged claim, ~vhich,  if due a t  all, ~vould be due 
J. W. Richartlson and Mary Richardson, or their persmal  representa- 
t iws.  

1 1  For  that, as will appear from said complaint, the same does 
not state a cause of action against this deftwdant. TVl erefore, defend- 
ant prays that  this action be dismissed, and for such other relief to  
which dcfendaat may be entitled." 

The judgnlent of the court below is as f o l l o ~ ~ ~  : "This cause coming 
on to be heard before his IIonor, Wilson Warlick, judge presiding, upon 
demurrer filed by the defendant, and being heard:  

"It is adjudged by the court that  the demurrer be m d  the same is  
hereby sustailied upon the ground that the complaint does not state a 
cause of action against the defendant, and that  the plaintiff has no legal 
capacity to sue in  this action." 

The plaintiff excepted and assigned error to the judgment as signed, 
and appealed to the Supreme Court. 

Hayden Clement for plaintiff. 
A.  T.  Grant for defendant. 
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PER CURIAX. A demurre r  admits  f o r  the  purpose thereof the  t r u t h  of 
facts  set out i n  the  complaint,  a n d  reasonable inferences to  be d r a w n  
therefrom, but  not inferences o r  conclusions of lam therein. T h e  judge 
of the  court  below sustained the  demurre r  on  the  ground "that t h e  com- 
p la in t  does not s ta te  a cause of action against the  defendant, a n d  t h a t  
t h e  plaintiff h a s  n o  legal capaci ty to  sue i n  this  action." T h e  remedy 
of plaintiff cannot be granted i n  t h e  present action. 

T h e  judgment  of the  court  below is 
Affirmed. 

MRS. THOMAS P. MORGAN, W I D ~ W ,  MRS. MARGARET WEBB. T. J. 
MORGAN, MRS. MATTIE BOLIN, VANCE MORGAN, CHILDREN OF 

THOMAS P. MORGAN, v. CLEVELAND CLOTH MILLS ASD AhlERI- 
CAN MUTUAL LIABILITY INSURANCE COhIPL4NY. 

(Filed 21 November, 1934.) 

1. Master a n d  Servant F +Evidence held sufficient to support finding 
t h a t  injury resulted from accident arising out  of emplo3ment. 

I n  this hearing before the Industrial Commission there was evidence 
that  the deceased employee was a piece ~ o r k e r  in the employer's cotton 
mill, and was required to report for vork  a t  the mill a t  six o'clock in the 
morning, a t  which time he was given uork if any was available, or told 
when to report bacli for work later in the rlny ; that on the morning of 
the accident the employee reported for work a t  the usual time, and n a s  
told to return a t  eleven or twelve o'clock; that he said he would go 11o1ne 
and come back; and that  shortly thereafter he was found unconscious 
near a platform a t  a n  entrance of the mill with indications that he had 
slipped on some ice or stumbled oyer some lumber or a hand truck on the 
unlighted platform and had fallen to the frozen $round, fracturing his 
skull, which injury caused his death: Held, the evidence was sufficient 
to sustain the finding of the Industrial Commission that the em1)loyee's 
death resulted from an accident arising out of and in the course of his 
employment. 

2. Master a n d  Servant F i- 
The findings of fact of the Industrial Commission are conclusive on 

the courts when supported by any sufficient evidence. 

3. Same- 
On appeal from an award of the Industrial Commission, the Superior 

Court may review all the evidence to determine whether nny cvidenvc 
tends to support the Commission's findings. 

4. Master and  Servant F a- 
A workman in a cotton mill paid by the piece or quantity of the worli 

performed by him is  an employee of the mill within the intent of the 
North Carolina Workmen's Compensation Act. 
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APPEAL by employer and carrier, from Ogkesby, J., at March Term, 
1934, of CLEVELAND. Affirmed. 

The following are the findings of fact and conclusions of law of Com- 
missioner J. Dewey Dorsett: "The defendants admit employment on a 
piece basis at  seventeen fifty-three ($17.53) per week. The defendants 
further admit that Thomas P. Morgan is dead, and they admit that he 
died as the result of a fractured skull. The defend an;^ are denying 
liability on the sole ground that the deceased suffered no injury by 
accident arising out of the claimant's employment by the Cleveland 
Cloth Mills, causing the death, which they admit. Froin the evidence 
in  the record the Commissioner makes the following findings of fact:  

"(1) Parties to this cause are bound by the provisions of the North 
Carolina Workmen's Compensation Law. The American Mutual Lia- 
bility Insurance Company is the carrier. 

"(2) The deceased, Thomas P. Morgan, before his death, was a regu- 
lar employee of the Cleveland Cloth Mills as a piece worker at  an aver- 
age weekly wage of $17.53. 

"(3) The deceased leaves, wholly dependent upon him for support, 
his wife, Mrs. Margaret Webb Morgan. There were not any other 
dependents upon the deceased at  the time of his death. 

"(4) That Thomas P. Morgan died on 13 February, 1933. 
"(5) That Thomas P. Morgan suffered an injury by accident on 13 

February, 1933. The injury by accident arose out of and in the course 
of his employment with the Cleveland Cloth Mills. 

"(6) Thomas P. Morgan was found in a dying condition by a fellow 
employee at  6 :15 a.m., on the morning of 13 February, 1933. He  made 
no statement after being found other than to say, 'Don't :arry me to the 
hospital.' 

"(7) Thomas P. Morgan, the deceased, was found a few steps from 
one of the entrances to the Cleveland Cloth Mills, where he was em- 
ployed. He  was found about one and a half feet from the platform 
leading into the mill proper. When the deceased was found at 6 3 5  
a.m., on the morning of 13 February, 1933, it was yet dark, before light. 

"(8) The deceased, as well as all of the other employees of the de- 
fendant Cleveland Cloth Mills, was directed to report to work each 
morning on or before six o'clock. 

"(9) The deceased was a piece worker; he reported to work every 
morning at  six o'clock or before, as per the instructions from the employer, 
and if there was any work for him to do he was assigned this work. 
I f  there was no work available he was told when work would be avail- 
able. On the morning of his death he reported to the mill along with 
all of the other employees and was told that there was nc work available 
at  that particular hour, but to return at about eleven or twelve o'clock 
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and some work would be available. The next time he was seen he mas 
found by a fellow employee in  a dying condition as  abom found. 

"(10) The ground, on 13  February, 1933, was in  a frozen condition. 
There was ice a t  places where water was standing. 

"(11) On  the platform entering the mill there was a hand truck and 
some lumber. On this particular morning there mas no  light on this  
platform and it was dark on the same. At other times there was a light 
on the platform. 

"(12) The claimant fell from the platform to the frozen ground, 
fracturing his skull, causing his death. 

"Upon the foregoing findings are based the following conclusions of 
1 a ~ :  ,111 of the circumstances in  this case point to the fact that  the 
plairitiff, i n  all likelihood, because of the truck and lumber on the plat- 
form entering the mill, and because there mas no light on the said plat- 
form stumbled on the platform and fell off of same onto tlie f ~ o z e n  
ground, fracturing his skull. H e  was found by a fellow employee lying 
on his face. H i s  head was away from the platform and his feet n e r e  
pointed toward the platform about one and one-half feet from the same. 

"Deceased mas a piece worker, like thousands of other e~nployees in 
this State. The  fact that  he was a piece worker does not altcr the 
circurnsta~~ces as  f a r  as being an  employee is concerned, however. This  
nlan n a s  simply paid according to the amount of norli that  he did. 
The evidence discloses the fact that  all of the piece norkers. and this 
deceased in particular, were requested by the employer to report each 
and ex cry morning at six o'clock wlieri the mill began operating for the 
day in order to find out if there was any work a n d a b l e .  The  custom 
was, if there n a s  work arailable for these piece workcrs, they were 
assigmd to  the job. I f  there was no vork  alailablc, they were told to  
come bark a t  an  hour nhen vo rk  would be available. The tlcccasetl ill 
this case, on the nlorning of 13  Fr,bruary, 1933, reported for work. H e  
was told that  there was no work a t  that  particular hour in  the morning. 
I I e  was told there would be work about 11 or 1 2  o'cloclr. The  tleccareti 
is  dead. We do not know nliat he did after being told that  t h r e  n a s  
no work available a t  the particular hour. We do know that he was 
found i n  a dying eoridition on the premiscs of the employer a foot and 
a half from the mill door or from the platform three or four f w t  v ide  
that  led into the middle door. H e  n a s  found on the premises of tlie 
employer before daylight after reporting for work, and n e  believe that 
under all the circumstances his nitlov is entitled to recovery on the 
theory that the deceased sustained a n  injury by accident arising out of 
and in  the course of his c m p l o p e n t  resulting in the death, and we hold 
as a matter of law, from all the evidence in this record, that the de- 
fendants are liable. Let an  an  ard issue as follo~vs : 



320 I N  T H E  S U P R E M E  COURT. [207 

"The defendants are directed to pay to Margaret Webh Morgan, wife 
of the deceased, compensation at  the rate of sixty per cent of $17.53 per 
week for a period of 350 weeks; pay any hospital bills incurred; pay 
funeral expenses not to exceed $200.00, and to pay the vosts. The de- 
fendants in open hearing gave notice of appeal. J. Dewey Dorsett, 
Commissioner." 

On the foregoing appeal the defendants asked for a review of the 
findings of fact and conclusions of law of hearing Cornmissioner for 
that, T h a t  the claimant has failed to show that the deceased met his 
death through an injury by accident arising out of and in  the course of 
his employment." Said appeal was heard before the full Commission 
at  Raleigh, North Carolina, 20 September, 1933. 

Opinion of the full Commission is as follows: "Upon consideration of 
all the evidence and arguments, the full Commission affir'ms and adopts 
as its own the findings of fact, conclusions of law, and ;iward of Com- 
missioner Dorsett. Matt H. Allen, chairman for the ful l  Commission." 

Award by full Commission: "You, and each of you, are hereby 
notified that a hearing was had before the full Commission on 20 Sep- 
tember, 1933, in the above-entitled case in Raleigh, North Carolina, and 
a decision thereupon was rendered by Chairman Matt H Allen, for the 
full Commission, on 20 October, 1933, in which an award was ordered 
and adjudged as follows: That the findings of fact and conclusions of 
law set out in the opinion of Commissioner J. Dewey Dorsett are 
proper and justified from all the evidence, and they are hereby adopted 
as findings of fact and conclusions of law of the full Commission, and 
that the award heretofore issued under date of 31 Ju ly ,  1933, reading 
as follows: 'Upon the finding that the death of the deceased was the 
result of an injury by accident arising out of and in ths course of the 
employment on 13 February, 1933, and that the deceased left wholly 
dependent Mrs. Thomas P. Morgan, widow, the defendants will pay to 
the widow compensation at  the rate of $10.52 per week for 350 weeks. 
Defendants to pay funeral expenses not to exceed $200.00. Defendants 
to pay costs of medical and hospital treatment. Defendants to pay costs 
of hearing. Defendants give notice of appeal in open court,' be in all 
respects affirmed. North Carolina Industrial Commission, by Matt H. 
Allen, Chairman. Attest: E. W. Price, Secretary.') 

Xotice of appeal: "The defendants in the above-entitled matter ex- 
zept to the findings of fact and conclusions of lam set out in the opinion 
of the Commission and appeal to the Superior Court of Cleveland 
County. J. Laurence Jones, Attorney for Defendants." 

The judgment in the Superior Court was as follow~i: "This cause 
coming on to be heard before his Honor, Jno. M. Oglesby, judge pre- 
siding and holding the March Term, 1934, Superior C'ourmt for Cleveland 
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County, on appeal by employer and i ts  carrier from findings of fact 
and conclusions of law of the Industrial Commission; it is ordered, 
adjudged, and decreed that the findings of facts and conclusions of law 
as set out in the opinion of the I ~ ~ t l u s t r i n l  Commission he and the same 
are l l r r c b ~  in  all respects affirmed. This  2 April, 193.2. Jiio. BI. 
Oglcsbg, Judge Presiding, Narch  Term Superior Court, Clereland 
Cou11tJ-." 

From the signing of the foregoing judgment the employer a d  carrier 
e s c c ~ ~ t ,  assign error, a d  appeal to the Suprerne Court. 

JI. R. TT'eafhers and D. 2. S e z ~ t o n  f o r  a p p e l l e e ,  widow. 
J .  Lrilrrrnte Joncs for  a p p e l l a n f c ,  enzployer  rind carr ier .  

@I, ~RI<S(IS,  J. The follo~ving is tlie only exception and assignment of 
error iuacle by the employer a i d  carrier : "The signing of the judgment 
su--taiiii~~g f i ~ d i n g s  of facat and coi~clu-ions of law of tlie xorth C'aroliila 
1ntlu.trial Commission." 

W t l  do 1101 t l i i~lk this exception and assignmf~nt of error can be sus- 
taillet]. The  rridence is to the effect that  the plaintiffs are the widon 
mrtl clliltlreli of Thoinas P. Xorgan, n h o  was einploycd by the Clewlalid 
Cloth Mills a i  n piew worker. This breadniniicr, as it Tvas hii  tluty to 
do. vclit to the rill11 to r q ~ o r t  for work at 6 o'rlock on the \\inter nlorii- 
ing of 13 Fclwuary, 1033. These piece norlwrs n-ere required to repor: 
to  norli at 6 o'clock crery nlorniiig juit the s a r w  as  the employ7cs n l ~ o  
n r r e  -\I orking by tlie hour. 

TI-. I?. Xu11 twtifietl, in p:lrt : "Mr. Morgan came to the mill (larly ill 
thc morning a i ~ d  hat1 a colircrsatioii with me. I I e  n as at the 1.i indon 
as n c  nere  going back iiiside the nnll a d  he called to mc to the nindow 
:mt1 a4wt1 :I, to nlrcther he noulcl get n x a r p  that  ilioriiing or not, so 
Mr. I~l:liito~i 11 as the rnan that was in  ellarge and I xent  to blr. 13lanton 
ant1 askcd Mr.  B l a ~ ~ t o n  about it. Mr.  Glantor~ said he woultlii't get a 
warp uutd  about elercil or tne l re  o'clock and I xie~lt hack to the windo~v 
ant1 told hini n h a t  Mr.  Blaritori saitl, and Mr.  Morgan said it was cold 
out there alld he bellevrd he would go back home and wait." 

H. 11. Smith, an  employee of tlie mill, testified, i r ~  pa r t :  "1 found 
him. I t  was not daylight a t  the time I found him. I heard someone 
lnoaliii~g out there and I walked out to the edge of the platform and 
fouiid him lying there. H e  lvas about a foot and a half or t ~ o  feet from 
the edge of the platform. H e  was lying wi& his  head from the plat- 
form and his feet tou-ards the platform. Hi s  feet were just off the edge 
of the platform. I t  was dark out there that morning. There was no 
light on the platform. It was customary for a light to be out there. 
. . . The path n-here he was lying come u p  side of the mill and you 
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walked from this path onto the platform. The path came up the end 
and this railing run out to the platform and you had t ?  make a turn 
from, this path to go onto the platform. H e  was found out at  the end 
of the platform." 

I t  was in  evidence that Morgan was a cripple. I t  was a cold, freez- 
ing morning and around the edge of the platform were frozen places. 
The body was found inside of the mill property. I t  was admitted by 
the defendants ('that the plaintiff died from a fractured skull on the 
same day he was found.'' 

The question involved: Under all evidence, is there any evidence to 
sustain a finding of fact that deceased met his death by reason of an 
injury by accident arising out of and in  the course of his employment? 
We think so. 

I t  is contended by defendants that under this record the question is 
one of law, as there is no evidence in the record from which any infer- 
ence can be logically drawn that deceased met his death by accident 
growing out of and in the course of his employment. I n  fact, there is 
no evidence that he had an accident. 

The Commission has found contrary to defendants' ('ontention, and 
we think there was some evidence, direct and circumstartial, to sustain 
its finding. I t  is settled by a wealth of authorities that the Industrial 
Commission's findings of fact on competent evidence are conclusive. 

Findings of fact by member of Industrial Commissio:~, approved by 
full Commission on appeal, are conclusive upon courts, when supported 
by any sufficient evidence. West  v. East Coast Fertilizer Company, 
201 N. C., 556. 

Superior Court may review all evidence on appeal from Industrial 
Commission to determine whether any evidence tends tc support Com- 
mission's findings. Wimbish  v. Home Detective Co., 202 N .  C., 800. 

I n  Hunt  v. State, 201 N. C., 707 (709), is the following: "The words 
'out of' as used in the act refer to the origin or cause of the accident. 
Whether the accident arose out of the employment is usually a mixed 
question of fact and law; but if the facts are found or arc? not in dispute 
and the case does not depend upon inferences of fact to be drawn from 
the facts admitted, the question is not one of fact, but of law. Conrad 
v. Foundry Co., 198 N. C., 723; Harden v. Furniture CO., 199 N. C., 
733; Willis' Workmen's Compensation, 16." 

We think the present case is similar to Gordon v. Chair Co., 205 
N .  C., 739 (741-2) : "The plaintiff was an employee of the defendant, 
but was not certain the plant would run on the Monday morning he went 
to work. H e  lived some distance from the plant and rode to work with 
a fellow employee. There had been a big snow and he had his son to 
come with his automobile so that he could ride back home if the plant 
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~ o u l d  not r u n  t h a t  day. H e  went to  h i s  place of work and  found t h a t  
the  plant  ~ v o u l d  r u n  t h a t  d a y  and  p u t  h i s  lunch  up .  T h i s  was  ahout  t h e  
t ime the  f ive-minutes- to-sew whistle blew. H e  then went to the  out- 
side platform a t  the  f ron t  of the, plant  t o  tell his son t h a t  t h e  plant  
would r u n  and  his feet slipped on ice and  h e  fel l  and  was  injured.  V e  
th ink  the facts  of th i s  case come n i t h i n  the  decision of Bellamy v.  Jffg. 
Co., 200 T. C., 676." 

I n  Xcliznsfr?y C. Guy (116 Kan . ,  192) ,  38 A. L. R., 837, i t  is held 
t h a t  L'AZ n o r k m a n  who is pa id  wages by the  piece or  quant i ty  comes 
within tlie Workmen's Compensation Act, t h e  same a s  one ~ v h o  is  paid 
by the day." T h c  annotat ion 011 page 839, ci t ing numerous authorities, 
is as  fo l lo~vs :  " I t  seems t o  be u e l l  settled i n  t h e  various jurisdictions 
tha t  a piece worker is  a n  employee ra ther  t h a n  a n  independent con- 
tractor, and  so is  entitled t o  t h e  protection of a Workmen's Compensa- 
t ion Act." 

F o r  the  reasons given, we find n o  e r ror  i n  the judgment of the  court  
below. 

,!firmed. 

STATE v. FRANK R'EWTON AXD R O M E  WEST. 

(Filed 21 November, 1934.) 

1. Automobiles C n-Evidence t h a t  defendants operated car while in- 
toxicated a n d  failed t o  stop a f te r  inflicting injury held fo r  jury. 

A11 the e~ idcnce  in this case tended to show that a n  automobile, driven 
in a careless and reckless mannpr from one side of the highway to the 
other, struck and injured trio pedestrians n h o  were standing on the 
shoulders of the highnay, or in the ditch on the side of the highnay to 
the left of the driver of the car, and that  after inflicting the injury the 
driver did not stop the car. There mas testimony that  the car nhich 
struck the pedestrians n a s  a dark blue Ford roadster with yellow wheels 
and tan top, and that trio men n e r e  riding in i t  a t  the time of the acci- 
dent. About twenty minutes after the accident, defendants' dark blue 
Ford roadster, \T ith yellow wheels and tan top, going in the same direction 
a s  the car nhich stluck the pedestrians, was found nrecked on the high- 
\\ ay a short distance from n here the pedestrians n ere injured, and de- 
fendants nerc found a t  the scene of the second accident in an intoxicated 
coliclition. There n a s  tcstinlony that  no other car passed that part of 
the higli~vay betneen the time of the injury to the pedestrians and the 
finding of defendants' c a r :  Held, the evidence, together n i t h  other in- 
criminating circumstantial evidence, n a s  sufficient to he submitted to the 
jury a s  to the identity of the defendants as the occupants of the car 
which injured the pedestrians, and their motions as  of nonsuit in prose- 
cutions for operatipg a car 11hile under the influence of intoxicants, N. C. 
Code, 2621 (44) ,  (45) ,  and failing to stop after inflicting the injury, N. C. 
Code, 2621 ('71) ( a ) ,  were properly denied. 
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2. ( X i m i d  Law Q n-Sufficiency of circumstantial evidence. 
While circumstantial evidence is a recognized and accepted instrumen- 

tality in ascertaining the truth, when relied upon in a c~lminal prosecu- 
tion it should tend to establish guilt to a moral certainty, rmd exclude any 
other reasonable hypothesis, but it should be submitted to the jury if it 
reasonably conduces to the conclusion of guilt as a fa rly logical and 
legitimate deduction, it being for the jury to decide whether it estab- 
lishes guilt beyond a reasonable doubt. 

3. Criminal Law L e--Error on one count nay  be cured by verdict of 
guilty on another count of equal dignity. 

Where the jury renders a verdict of guilty on both counts in a bill of 
indictment, error in the trial or charge of the court upon one count is 
cured by the verdict on the other count where the counts are of the same 
grade and punishable alike, and only one sentence is imposed, and the 
error in respect to one count could not affect the verdict on the other. 

4. Criminal Law L d- 
Defendants' briefs in this case held not to comply with Rule 28 in that 

they do not contain the exceptions and assignments of error, properly 
numbered, with reference to the printed record. 

APPEAL by defendants from Daniels, J., and a j u q ,  at  February 
Term, 1934, of GREENE. NO error. 

The defendants were put on trial under the following bill of indict- 
ment : "The grand jurors for the State, upon their oath, present: That 
Frank Newton and Romie West, late of the county of Greene, on 30 
April, 1933, with force and arms at and in  the county af sresaid, unlaw- 
fully, wilfully, and feloniously did drive and operate an automobile on 
the public highway while they, the said Frank Newton and Romie West, 
were under the influence of intoxicating liquor, opiates or drugs, and 
in a reckless and careless manner, and while so doing unlawfully, mil- 
fully and maliciously did in and upon two children, Inez Turner and 
Helen Beaman, with a certain deadly weapon, to wit, an automobile, 
make an assault, and them, the said Inez Turner and Helen Beaman, 
unlawfully, wilfully, feloniously, and maliciously did wound and se- 
riously injure, contrary to the form of the statute in such case made and 
provided, and against the peace and dignity of the State. 

"And the grand jurors for the State, upon their oaths aforesaid, do 
further present: That on said day and year aforesaid, at and in the 
county and State aforesaid, Frank Newton and Romie West, late of 
said county, with force and arms, unlawfully, wilfully, ,md feloniously 
did fail to stop their automobile and give their names, addresses, license 
number, and registration number and render assistance or offer to render 
assistance to the said Inez Turner and Helen Beaman, after having run 
into and injured said Inez Turner and Helen Beaman, vhile operating 
their said automobile on the public highway, contrary to the form of the 
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statute in such case made arid provided, and against the peace and dig- 
nity of the State. D. 31. Clark, Solicitor." 

The  defendants plead not guilty. The jury rendered a verdict of 
guilty on both counts, and judgment was rendered by the court below. 
The defendants made numerous exceptions and assignments of error and 
appealed to the Supreme Court. The necessary ones and material facts 
d l  be set forth in  the opinion. 

A t t o r n e y - G e n ~ r a l  B r u m m i f t  and  _ l s s i s fan t  A l f forneys -Genera l  Seawel l  
a n d  B r u t o n  for t h e  Xtate.  

Shazr CG Jones  for de fcndan f s .  

CLARKSO>, J. Tlicre are two counts ill the bill of indictment against 
the t lefe~idaii t~,  under the follon ilig statutes : Sort11 Carolina Code, 
1931 (Xichie) ,  see. 2621 (4-1) and (a;), 2621 (71) ( a ) .  

Section 2621 (44) is as  follon .: : ' ( I t  shall be unlawful and punishable 
as  p r o ~ i d e d  in qection 2621 (101) of thiq act for any perqoli, whether 
licensed or uot, n h o  is an lmbitual user of narcotic drugs or ally person 
who is under the influence of intoxicating liquor or ~larcotic drugs to 
d r i ~  e any \chicle upon the higlln a 7  n itllin this State." 

Section 2621 (45) is  as follons:  "Any person  rho drires any vehicle 
upon a highway carelessly and heedlessly in n i l fu l  or naritoii disregard 
of the rights or safety of others, or without due caution and circumspec- 
tion and a t  a speed or i n  a inaniier so as to endanger or be likely to 
endarigcr any person or property, ehall be guilty of reckless driving and 
upon c20nr ictiori shall be pullislietl as provicled in section 2621 (lad)." 

Section 2621 (71)  ( a )  is  as follons:  "The clrirer of m y  rchicle 
inr olrecl in ail nccidei~t resulting in injury or death to any person shall 
immediately stop sucli ~ r l l i c l e  a t  the sccnc of such accidei~t, and m y  
p e r m i  1 io1:rting this l j r o ~  ision s l d l  upon co i i~  iction be puni.lied as 
provided in section 2621 (103))" etc. 

Section 2621 (51) is  as follons: "Upon all h i g h x q s  of sufficient 
widtli, csccpt upon one-way streets, the drirer  of a ~e l l i c l e  shall drive 
the same upon the riglit llalf of the highnay, and s11:lll t l r i ~ c  :I slow- 
moring vehicle as closely as possible to the right-hand edge or curb of 
such liighnay, unlesp it is impracticable to t r a ~ e l  on such side of the 
highway, and csccpt \%hen overtaking and passing anothcr vehicle, sub- 
ject to the limitation applicable in  overtaking and passing set forth in 
sectio~ls 2621 (54) and 2621 (53)." Public Laws of S o r t h  Carolina, 
1927, ch. 148, see. 9. 

T h e  defendants introduced no c~ idence  and a t  the close of the State's 
eridence the defendants made a motion for judgment of nonsuit. Code 
of 1931 (hiichie), scc. 4643. The court below o~er ru l ed  this motion, 
and in this we can see no error. 
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The evidence on the part of the State was circumskntial as to the 
identity of the defendants who injured Inez Turner and Helen Beaman, 
but we think sufficient to be submitted to a jury. 

As to the injury there can be no dispute. Two little children, Inez 
Turner and Helen Beaman, on Sunday, 30 April, 1933, lcetween one and 
two o'clock, were with Helen Jones, thirteen years of age, on the high- 
way on the left side, coming from Wilson towards Farmville. The car 
that struck the children was coming towards Farmville. The children 
were going in the same direction as the car was traveling The children 
were on the left side, on the dirt shoulders of the main tl-aveled concrete 
highway. The older girl, when she saw the car coming, told the chil- 
dren "the car was coming . . . and we better get off the highway. 
. . . We got in  the drain ditch and when I jumped up in the field." 
I t  can be inferred that the children were in the drain ditch when hit- 
at  least, they were off the concrete, on the dirt shouldew, a place they 
had a right to be. Both legs of one of the children were broken and one 
leg of the other, by the car that struck them. 

Mr. Beaman testified, in par t :  "When it passed by my place it was 
going around 20 or 25 miles and it was hitting the dirt, zigzagging across 
the road." 

The car that struck the children was off the concrete artd on the wrong 
side of the road. 

Was there sufficient evidence to be submitted to the jury that the car 
that struck the children was under the control of the two defendants? 
We think so. 

Margaret Jones testified, in par t :  "In approaching the road I saw 
they were coming and they were off the highway. I s:~w the automo- 
bile that struck them, immediately afterwards, when it pmsed my house. 
I t  was a dark-colored car with yellow wheels and don't know what color 
of the top. I didn't notice that. I t  was a dark car, with yellow wheels. 
. . . The time the children were struck by the car with yellow 
wheels, and the time Mr. Pierce got there, no other cars passed there." 

Cedric Pierce testified, in par t :  "Saw these children lying in the edge 
of the field. Before I saw them I met a Ford roadster, a 1930 or 1932 
model, and i t  was painted blue with yellow wheels and tan top. After 
passing them, and before getting to the children, I went about a quarter 
of a mile, my speed was 30 or 35 miles." When the witness got where 
the children were he passed them and turned and went back. 

Chief Taylor testified, in par t :  "In consequence to a :all, I went out 
on the Farmville and Wilson highway, about a quarter of a mile from 
Farmville on the Farmville-Wilson highway. I found rl Ford roadster 
wrecked, with a dark body, yellow wheels and yellow t o p  Wasn't any- 
body on the car when I got to it. Mr. Newton and Mr. West were there. 
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X r .  Kewton was sitting across the road by a tobacco barn and hlr. West 
was out in the road. Both of them were drinking some, I think, not 
right drunk, had the odor on tlit~ir breath. The  car x a s  headed to- 
wards Farmville. &. What  side of the road a t  the time you were there? 
A. Almost in the middle of the road and ran into another car, t n o  cars 
ran  together. I don't know who was to blame. . . . I hxd just 
eaten tlinner, nllich was about I o'clock. I t  was soon after dinner, the 
best of my  recollection. After I received the call, I went right on. I 
11-asn't over ten minutes, I don't t h ink  . . . Q. Chief Taylor, what 
description did you receive of the car, whcn you received this mcssage? 
A. Sam, . . . ; Court:  Go ahead. A. The description I got of the 
roadster, a car of dark body nit11 yellow wheels and tan top." 

h h .  Beaman testificd, in pa r t :  "I saw the autoniohile that  has been 
described; I sax7 it pass Mr. Jenkins ' ;  I don't remember, it  n a s  a dark 
car with yellow wheels. That  was about 15 minutes before the-c chil- 
dren \rere returned to mv house. ATo other car passed after tha t  car 
passed ant1 before the child re^^ were brought hack to the house. Betneen 
1 and 2 o'clock on Sunday. .I11 I heard, that it  was a darli car with 
yellow xheels;  I didn't hear ~vhether it n a s  a coach or sedan. I tlidn't 
notice that." 

Kirby Cobb testificd, in pa r t :  "I ~ v c ~ ~ t  over to Farmville after the 
prisoners. I reached there aroui~rl 3 o'clock, 2 or 3 o'clock. They vere  . . 
in jail in Farmville. -It that time they nere  drunk." 

Circumstantial evidence i i  not only recognized and accepted instru- 
nmital i ty in ascertainrncnt of truth, hut in many cases is quite rssential 
to its establishment. 

111 cases where State relies upon circun~stantial evidence for conr-ic- 
tion, circumstances and evidelice must be such as to produce in minds of 
jurors moral certainty of defendant's gullt and to exclude anv other 
reaso~~able  hypothesi~,  but eliclence should be submitted to t lmn  if 
there is  any elideace tending to prove fact in issue, or nliich reason- 
ably coiiduces to its coilclusion as fairly logical and legitimate deduction, 
and not merely such as raises only suspicion or conjecture, aiid it is  for 
the jury to say nhether the j  are convinced from evidence of defendant's 
guilt beyond reasonable doubt. 8. 2 ' .  N c L r o d ,  198 N. C., 6-29. 

What  arc  the c i r c u r n ~ t : ~ ~ ~ e e ~ ?  F i r ~ t  : Two drunken Inen ill a "dark- 
colored car with yellow \+heels, a Ford  roadster." . . . '.It mas 
painted blue with yellow wheels and tan top." 

Second: "It n a s  gomg around 20 or 25 miles and it xvas hitting the 
dirt-zigzagging across the road." 

Th i rd :  It was on the wrong side of the  road and going the direction 
and behind the t x o  little girls, -110 got off the dirt highway and got in 
the drain ditch. The car left the concrete and struck the two children 
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and broke two legs of one and one leg of the other and never stopped. 
N o  other car passed. This mas between 1 and 2 o'clock. 

Foulath : Chief Taylor was called immediately and a description 
given him, and he  found a Ford roadster wrecked, wi ta  a dark body, 
yellow wheels and yellow top, the car was headed towards Farmville, 
almost in  the middle of the road-both of defendants indicated they 
were drinking and had had another wreck. The chief had just eaten 
dinner about 1 o'clock and it was soon after his dinner and after he 
received the call, he went right on and i t  wasn't over ten minutes. Both 
defendants were there--Test out in the road and Yemton sitting across 
the road by a tobacco barn. There was no evidence that any others but 
these two defendants were at  the wrecked car. The  two men in the 
Ford roadster were intoxicated when the children were hit and intoxi- 
cated also when arrested shortly afterward. 

F i f th :  All the witnesses testified i t  v a s  a Ford roadster with yellow 
wheels, and two men in it, that struck the children, an13 their conduct 
indicated drinking, and shortly afterwards a Ford roadster was found 
with yellow wheels and the defendants at  or near the car semi-intosi- 
cated. Kirby Cobb, shortly afterwards, went to the jail in Farmville 
to get them and at that  time they mere both drunk. 

We  think the evidence sufficient for the jury to pass on. We can see 
no error in  the charge of the court below, taking it as a whole. S. v. 
Parker, 198 Y. C., 629 (633). 

The court below fully charged criminal negligence, arl different from 
civil negligence, and what constituted criminal negligencae, and followed 
the law as set forth in S. v. Agnew, 202 3. C., 755 (758). There was 
a verdict of guilty on both counts. 

I n  S.  v. Sheppard, 142 N .  C., 586 (589), it is said: "It  is well estab- 
lished that  such a verdict on a n  indictment containing. several counts 
charging offenses of the same grade and punishable alike, is a verdict 
of guilty on each and every count; and if the verdict on either count is 
free from valid objection, there being evidence tending to support it, 
the conviction and sentence for that offense mill be upheld. It was 
accordingly held for law in  this State tha t :  'When there is a general 
verdict of guilty on an  indictment containing several counts, and only 
one sentence is imposed, if some of the counts are  defective, the judg- 
ment will be supported by the good count; and in  like manner, if the 
verdict as to any of the counts is subject to objection for admission of 
improper testimony or erroneous instruction, the sentence will be sup- 
ported by the verdict on the other count, unless the error was such as 
might or could have affected the verdict on them.' k'. v. Toole, 106 
N .  C., 736." S. v. Switzer, 187 N.  C., 88 (96) ; S.  v. Jarrett, 189 
N. C., 516 (519). 
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evidence that the old bond had been canceled in acccrdance with its 
terms. Loss covered by the contract was sustained during the period 
covered by the original bond, but was not discovered until more than 
fifteen months after the execution of the renewal bond: Held, the right 
to file claim and sue on the bond to recover such loss was not precluded 
by the limitation in the original bond, since the originlil bond had not 
expired and had not been canceled in accordance with its terms, and the 
provisions in the second bond requiring notice in thirty days after dis- 
covery of loss, itemized proof of loss within three months after such dis- 
covery, and suit within twelve months from such discovery, amended and 
modified like provisions in the first bond, and governed i.he rights of the 
parties. 

5. Appeal and Error J c-Findings of fact. by referee, approved by trial 
court, and supported by evidence, are conclusive on appeal. 

In this action against the surety on the bond of a bank oZicer, the referee 
found that notice of loss under the contract and an itemized statement 
thereof was given the surety as required by the contract, which findings 
were supported by evidence and approved by the trial court upon appeal: 
Held, the surety's contentions that notice and an itemized statement were 
not given as required by the contract cannot be sustained. 

6. Appeal and Error B b- 
Where an aspect of the law involved in a case is not presented in the 

trial court it  will not be considered in determining the rights of the 
parties upon appeal t o  the Supreme Court. 

CIVIL ACTION, before Small, J., a t  Ju ly  Special Term, 1934, of 
CIIERO KEE. 

The record discloses that  the Cherokee Bank was duly chartered as a 
North Carolina bank in  the year 1920, and that  upon org:inization of the 
bank 3:. A. Davidson became president thereof unti l  the bank was closed 
on account of insolvency on 3 October, 1931. 

On 21 May, 1926, the Fidelity and Casualty Company of New York 
executed and delivered to  the Cherokee Bank Fidelity Bor d No. 1096651, 
indemnifying said bank in the sum of $10,000 against loss through the 
fraud, dishonesty, embezzlement, or wrongful abstraction of E. A. 
Davidson. Certain pertinent clauses of this bond are noted, as follows: 
(a )  "The term of this bond begins on 21 May, 1926, . . . and shall 
continue in  force until terminated or canceled as  hereinbefore provided." 
(b)  "Without prejudice . . . the company may cancel this bond a t  
any time by a written notice, stating when the cancellation takes effect, 
served on the employer or sent by registered letter to  the employer . . . 
a t  least thir ty days prior t o  the date that  the cancellation takes effect," 
etc. (c )  "Upon discovery of employer of any dishonesty . . . the 
employer shall give immediate written notice thereof to  the company. 
. . . Affirmative proof of loss under oath, together with full par- 
ticulars of such loss, shall be filed with the company a t  its home office 
within three months after such discovery. . . . The right to make 



N. C.] FALL TERM, 1934. 331 

claim hereunder shall cease at the end of fifteen months after the 
termination, expiration, or cancellation of this bond." 

Thereafter, on 21  May, 1929, the defendant Casualty Company "exe- 
cuted and deliveretl to said bank anotller Fidelity bond, known as S o .  
1267.i48, indenlnifying said bank against the same acts of E. ,I. David- 
son as specified in the fornler bond . . . while in any positio~i in the 
co~~ t inuous  employ of the employer, after twelre o'clock noon of 21 hlay, 
1929, xud bcfore tlie employer shall become aware of any default on the 
part of the employee, and discowred before the expiration of three years 
from tlie terminatioli of such emulovmerit or cai~cellation of thiq bond, . - 
v-llicherer may first happen." This second bond, as aforesaid, cvntains 
certain pertinent clauses, to  wi t :  ( a )  "The employer shall, n i th in  a 
reasonable t i n ~ e  arid a t  :dl ererits not later than thirty clays after dis- 
covery of loss hereunder, notify the surety thereof," etc. (b)  "Claim 
for loss he rcu~~ t l e r  &all bc itcmizetl with full particulars, including the 
amount and date of each item, subscribed and m o r n  to by the employer, 
arid presented to thc surety 1%-ithi11 three months after the ciiscovery of 
such loss." (c)  " ,hy  suit or  action to recol-er against the surety . . . 
sllall be brought bcfore the expiration of twelw rnonths from the dis- 
covery of such loss," etc. 

To tlie foregoing bond was attached a rider constituting a part of said 
bond, as follows: "This i i i d i~ idua l  bo11t1 is issued as a continuation of 
the i n d i d u a l  bond . . . numbered 1096651 and dated 21 Xay ,  
1926. 

" I t  is lierehy understood and agreed that the continuance of the said 
old b o ~ ~ d  i11 this imnner  s l~al l  i ~ o t  bar a recovery under the said old bond 
for loss in all other respects c o ~ e r c d  thereunder, and the said old bond 
ant1 this rerlen a1 bond shall be deemed one bond. 

" I t  is further understood a i d  agreed that the company's liability (1)  
for any 103s o(wm+ig nitliin the term of the old bond sllall not exceed 
the limit of tlw coiiil)a~~y's liability specified mlder the said old bond; 
( 2 )  for any loss occurriiig \\ithill the ternis of this renewal bond shall 
not exceed tlie limit of the co~iip:~ny's liability specified in this renewal 
bond, . . . the conlpa:~g's aggrcgatc liability undcr both boilds for 
all loss or los~ey shall not exceed the greatest amount for nhich the 
compmiy is liable under one of tlic said bonds." 

011 3 October, 1931, the Bank of Cherokee was closed by proper 
authority. On 6 Ko~-cn~br r ,  1931, the l i q u i d a t i ~ ~ g  agent of the bank 
notified the defendant surety that tllerc n a s  an apparent shortage in 
tlie books of the Cherokee Bank "which the auditors have just begun to 
disco~er," and further notified the defendant surety that  it held surety 
bonds issued by it on behalf of E. A. Daridson and Charles JJTilliam 
Carringer, who were actire officers of the bank. This letter mas re- 



332 I N  T H E  SUPREME COURT. [207 

ceived by the defendant surety on 9 November, 1931. On 19 December, 
1931, the plaintiff filed a proof of loss with the surety, stating that E. A. 
Davidson, president of the bank, had violated various banking statutes 
in abstracting and misapplying the funds of the bank, showing a direct 
and indirect liability of Davidson amounting to $24,910.05. I n  addi- 
tion, certain other notes were listed, bringing the total amount of proof 
of loss to the sum of $36,624.73. The proof of loss declared: "The 
Fidelity and Casualty Company of New York is further notified that 
an accurate and complete examination of the affairs of said Cherokee 
Bank has not yet been consummated and claimants expressly reserve the 
right to include in their claim on said bonds other and a'3ditional items 
that may in the future come to light. Notice is further given that the 
grounds set out above on which liability may be predicated shall not be 
exclusire, but the right is expressly reserved to include other and addi- 
tional grounds of liability." 

The present suits were instituted on 23 February, 1932, and on 
19 September, 1932. The suits were consolidated. A complaint and 
amended complaint were filed and answer and amended :Lnswer filed by 
the surety company. The case on appeal shows the following: "The 
defendant Fidelity and Casualty Company of New Yclrk denied lia- 
bility on the ground that there had been no breach of the bond by David- 
son, or losses to the bank, and on the further ground that the Cherokee 
Bank and the plaintiff Commissioner of Banks had fa led to comply 
with the terms of the bond in regard to notifying it of the losses claimed 
within the time required by the bond, and had also failed to file proof 
of loss in accordance mith the terms of the bond." 

Thereafter, Hon. G. L. Jones was appointed referee. Hearings were 
had at various times and on 23 October, 1933, the refer3e filed a com- 
prehensive report setting out in detail his findings of fact and conclu- 
sions of law. There are ninety-three findings of fact a?d thirty-three 
conclusions of law. 

The referee concluded that the endorsement on Bond No. 1267948 
constituted Bond KO. 1267548 a continuation of Bond KO. 1096651. 
He  found as a fact that notice and proof of loss furnished the surety 
were in compliance mith the terms of the bond (findings 82 and 83). 
Upon the findings and conclusions of law the referee declared that the 
plaintiff was entitled to judgment against E .  A. Davidson for the sum 
of $38,144.57, and that the plaintiff was entitled to a judgment against 
the defendant surety company for the sum of $25,596.71, said judgment 
to be discharged "upon the payment of $10,000, and interest thereon, 
from 19 Narch, 1932." 

Both parties filed exceptions to the referee's report, and thereafter 
such exceptions were heard by the trial judge, who made certain findings 
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and certain antendments to  the report of the referee, and adjudged that  
the plaintiff was entitled to recover of the defendant surety the sum of 
$20,853.43, "said judgment . . . to be discharged upon the pay- 
ment hy said defendant of the sum of $10,000, with interest . . . 
from 19 l l a r ch ,  19:?2," etc. 

From the foregoing judgmcnt the defendant surety appealed. 

CAn? /  cP. Ch?,isfophcr for plainfiff.  
S. IT. Black and Etlrr~iiz B. IT'hifaXw for Fidelity and Casuul ty  Conz- 

puny of Kew Y o r k .  

BROGIIEK, J. (1 )  Do Fidelity Bonds Xos. 1096651, dated 21 May, 
1926, and 1267548, nit11 entlorserncnt thereon, conititute one bond or 
contract of i nd~mni tg ,  or are they separate and independent contracts 
of indemnity ? 

(2 )  Was notice gix en by the plaintiff as  required ? 
( 3 )  Was claim for 109s given in accordance nit11 the terms of the 

contract? 
The first bond, or S o .  1096651, proridrd that "the right to make a 

claim licreunder shall c e a v  at the end of fifteen months after the termi- 
nation, expiration, or cancellation of this bond." According to finding 
of fact S o .  80 inralid loans ma& hctneen 21 Xay ,  1926, and 21 May, 
1929, aggregate $21,688.90. Obviously no claim n a s  made for these 
loans n ~ t h i l i  n period of fifteen mor~ths  from 21 May, 1989, and lience 
there could be no recorery for l o s w  sustairied from 21 May, 1926, to 
21 May, 1989, when Uond S o .  1267545 n a s  g i ~ e n ,  unless the t n o  bonds 
are  to be dernlrd and construed as one contract. The firat bold, or 
Bond S o .  1096631, p r o d e d  that it sliould "continue in forccl until 
terminntcd or canceled as hereinafter proridetl." The method specified 
in said bond for such tcrmir~atiou or cancellation rested upon "a written 
notice s ta t i i~g  nhen the cancellation takes efiect served on employer or 
sent by registered letter . . . at lcast thir ty days prior to the date 
that  the cancellation takes effect." There is no evidence and no finding 
of fact that such notice was eTer giren. Consequently, it  must be detrr- 
mined whether Bond No. 1267548, giren on 21 Nay,  1929, is in itself a 
termination and cancellation of the former bond. Bond No. 1867548 
carried a rider constituting a part  of the bond itself, and this rider con- 
tained the following clause, to wi t :  "(a) This individual bond is issued 
as  a continuation of the individual bond . . . numbered 1096621, 
dated 21 May, 1926. (b )  And the said old bond and this renemal 
bond shall be deemed one bond. (c) The company's aggregate liability 
under both bonds for all loss or losses shall not exceed the greatest 
amount for which the company is liable under one of the said bonds." 
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The foregoing language is plain and unequivocal, and it would seem 
manifest that the defendant surety company has chosen apt words to 
weld the two instruments together and make them one. I t  has been 
held that "when two or more papers are executed by the same parties 
at  the same time, or at  different times, and show on theii- face that each 
was executed to carry out the common intent, they should be construed 
together.'' Perry v. Surety Co., 190 N .  C., 284, 129 S. IE., 721. More- 
over, if the language of the instrument or instrumentr~ is ambiguous, 
they must be construed most strongly against the defendant, who chose 
words to suit itself and sold them to the bank for compmsation for the 
purpose of indemnifying against loss occasioned by unfaithful officers. 
I n  addition, it has been generally held that in determining the meaning 
of an indefinite contract, the construction placed upon the contract by 
the parties themselves will usually be adopted by the Court. Wearn 
v. R. R., 191 N. C., 575, 132 S. E., 576; Cole v. Fibre Co., 200 N .  C., 
484, 157 S. E., 857; Loan Association v.  Davis, 192 N. C., 108, 135 
S. E., 463. 

I n  view of the language of Bond No. 1267548, the construction 
thereof by the parties, and the pertinent principles of law, i t  is con- 
cluded that the two bonds constitute one contract of indemnity, and 
therefore Bond No. 1096651, as amended and modified by Bond No. 
1267548 bases liability upon certain express conditions specified therein, 
to wit: ( a )  "That the employer shall, within a reasonable time and a t  
all events not later than thirty days after discovery of loss hereunder, 
notify the surety thereof," etc. (b) ('That claim for loss hereunder shall 
be itemized with full particulars, including the amount and date of each 
item, . . . and presented to the surety within three months after the 
discovery of suchloss." (c) "That any suit . . . to recover against 
the surety on account of loss hereunder shall be brought before the ex- 
piration of twelve months from the discovery of such loss," etc. I n  
other words, liability rests upon notice in  thirty days after discovery of 
loss, itemized  roof of loss within three months after such discovery and 
suit within twelve months from such discovery. 

The bank was closed on 3 October, 1931, and on 6 November, 1931, 
the liquidating agent wrote a letter to the surety declaring the intention 
of plaintiff '(to put you on notice as to shortage which has become 
apparent." 

The referee concluded that the.notice of loss given by the liquidating 
agent complied with the contract. This conclusion was approved by 
the trial judge and there was competent evidence to support it. The 
liquidat'ing agent testified that he mailed a letter giving the notice 
"within three or four days after I discovered the certificates of deposit 
outstanding, which were marked paid upon the register." 
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O n  1 9  December, 1931, a n  itemized proof of loss was submitted to  the  
defendant specifying i n  detai l  cer tain claims ar is ing f r o m  the  unlawful  
and ~ ~ r o n ~ f u l  acts of t h e  pr incipal  i n  t h e  bond. T h i s  proof of loss was 
furnished "within three months a f te r  discovery of such loss." There  
a r e  cer tain discrepancies between the  proof of loss so  furnished a n d  the  
proof produced a t  the trial,  but  t h e  referee concluded t h a t  t h e  proof of 
loss was i n  conlpliance wi th  the  contract and  th i s  conclusion was ap-  
proved by the t r i a l  judge, and  there  w a s  evidence to  support  such con- 
clusion. 

T h e  record discloses tha t  the  sui t  was brought within twelve months 
f r o m  the  discovery of t h e  loss and  a careful  s tudy  of the  findings of 
fact,  the exceptions thereto, a n d  t h e  rul ings of the  t r i a l  judge do not 
convince the  Cour t  of reversible error .  

T h e  question of liability of the  surety upon  both bonds was  not  pre- 
sented i n  t h e  t r i a l  court, and  f o r  t h a t  reason has  not been considered i n  
determining the  r ights  of the  part ies  i n  the  case. 

Affirmed. 

R. P. SCRUGGS, J. A. SMITH, L. L. LOSG, AND R. M. TWITTY, ox BEHALF 
O F  T H E ~ E L I E S  A K D  ALL OTIIEK (:ITIZESS A N D  TAXPAYERS O F  RUTHERFORD 
COUATY SI~IILARLY SITUATED, V. Z). T7. ROl,LINS, F. D. I<OOr\T, E. E. 
HARRILL, J. H. HII,L, AND TT'. A. JOLLY, CON~TITUTING AND BEING 
R ~ E M B E R S  OF TIIE BOARD O F  COUNTY COMMISSIOSERS O F  RUTHER- 
FORD COUNTY. 

(Filed 21 November, 1934.) 

1. Taxation A a-Issuance of bonds held properly restrained t o  hearing 
upon complaint alleging filing of petition for  vote in accordance with 
statute. 

Plaintiffs, taxpayers of a county, filed suit to restrain the issuance of 
bonds by the county for necessary county expenses until the issuance of 
such bonds should be authorized by the qualified voters of the county, 
and plaintiffs alleged in their complaint that  the levying of taxes for the 
proposed bond issue would work irreparable injury to plaintiffs and other 
taxpayers, and that a petition signed by more than twenty per cent of 
the qualified voters of the county had been filed with the defendant 
county commissioners, which petition asked that the proposed bond issue 
be submitted to the voters. K. C. Code, ch. 24, Art. VII-A. Defcndaiits 
filed answer alleging that  the petition did not contain names of tile 
required fifteen per cent of the qualified voters of the county: Hcld, the 
temporary order restraining the issuance of the bonds was properly con- 
tinued to the hearing on the merits of the case when the sutfieicncy of 
the petition could be determined. 
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2. Injunctions D b- 
Where plaintiff has shown probable cause, or a prima facie case, or it 

can reasonably be seen that he will be able to make oui; his case a t  the 
final hearing, continuance of the temporary order is proper. 

3. Appeal and Error J f- 
While the Supreme Court, on appeal in injunction proceedings, can find 

and review the findings of fact, the burden is on appellant to show error. 

APPEAL by defendants from Warliclc, J., 20 Bugusl, 1934. From 
RUTHERFORD. Affirmed. 

The following are orders signed by Warlick, J. : First .  "I t  appearing 
from the verified complaint filed in this cause, which is ai,ked to be taken 
as an affidavit, that  the plaintiffs allege tha t  more than ;vTenty per cent 
of the qualified voters of Rutherford County cast a t  the last guberna- 
torial t.lection have signed a petition asking that  said bond issue referred 
to in the complaint be submitted to a vote of the people of Rutherford 
County, a t  a special election to be held for the county of Rutherford, or 
a t  the next general election, and have asked in  the meantime that  the 
defendants be restrained and enjoined from issuing said bonds or doing 
anything further in connection with the issuance of said bonds; and i t  
further appearing to  the court that  the defendant and i ts  clerk to said 
board, upon an  examination of said petitions, have not indicated on said 
petitions or filed as a public record of said board of cornmissioners the 
voters whose names appear upon said petition whom they allege are not 
qualified voters in said county: 

"It is therefore ordered, adjudged, and decreed that  the defendants 
appear before the undersigned judge holding the court3 of the Eight-  
eenth Judicial District a t  Columbus, North Carolina, on 3 September, 
1934, and show cause if any i t  has why the said bond issue should not be 
submitted to a vote of the people of Rutherford County 

"And it further appearing that  said defmdant and the clerk to i ts  
board, W. 0. Geer, have not indicated on said petition, or filed as a 
public record of its said board, the names of the said petitioners whom 
it alleges are not qualified voters in said county; 

" I t  is  further ordered that  the defendant and W. 0. Geer, clerk to its 
board, be and they are hereby ordered and directed to indicate upon the 
said petition the names of said petitioners whom they allege are not 
qualified voters in the county of Rutherford, or that  in l ~ e u  thereof that  
the said defendant and W. 0. Geer, clerk to its board, file as a public 
record a list of the names and postoffice addresses as appearing upon 
said petition whom the said board alleges are not qualified voters i n  
Rutherford County, whose names they failed to count within five days 
from the service of this order upon said board; and 

"It  is further ordered, adjudged, and decreed that  in tk e meantime the 
said defendant be and i t  is hereby enjoined and restrained from taking 
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a n y  f u r t h e r  p r o c c d i n g s  i n  connection v i t h  said bond issue un t i l  the  
same is heart1 by  t h e  un(1ersignet~ resitlent judge of t h e  Eighteenth 
Jutlicial Distr ic t ,  upon plaintiffs g i r i n g  a bond i n  the sum of $100.00 
to iliclci~~liify defentl:~nts against loss by  ~ i r t i ~ e  of this  order. 

"1 t is fn r thcr  ordered, ntljndgetl, and  tlecrced tlint n copy of this ortler 
he s c r ~ e t l  on cacli riicinber of the board of county commissioilcrs nnd 
1i1)oii T. 0. Geer, clerk to  said board, 11;v tlie sheriff of Iiutlierford 
County. T h i s  13 rlugust,  1034. TVilson TVarlick, J u d g e  Holtling the 
Courts  of the Rigl~tec'rtth Jud ic ia l  Distr ic t  of K o r t h  Carolina." 

Sct~ontl. "This  c7ause c o ~ n i n g  on to be licard before h i s  Honor ,  T i l s o n  
\Yarlick, jntlge lioldiiig 111c courts of thc  Eighteenth Jud ic ia l  District,  
a t  Cui~mvi l lc ,  Sort11 (_'arolirta, up011 niotioii made by  s:rid dcfe11d:tnts to  
~ a r n t e  tlie ortlcr of ill junction 1ierc.toforc signed by  his  Honor ,  Wilsoii 
\Tarlick. all I:', Alugust ,  1!1:;4, ant1 being licnrd. i h d  it  apl~carir ig  to  
tllc court froni t h e  verified complaint tha t  the bonds proposetl to  he 
issuc~tl hy t l ~ c  cl~~fc~it lar i ts  s l~ould  be c ~ ~ j o i ~ r ~ t l  and  restraillet1 pciitling the  
11e:rring i ~ i  this  cause upoil i ts  n1i:rits: 

" I t  is  t l icwfore orderetl, ntljutlgcd, nil11 decreed tha t  the dcft~ntiant 
11o:irtl of c - o u ~ ~ t y  comniissioners of Rutherfort1 Co1111ty be ant1 they a r e  
lic~rr~1,- cx~ijoincd froni issuing :111(1 d e l i ~ . ~ . r i n g  the  1)onds referrc(1 to i11 
tlic. tw~~ipl : i int  filed i n  this ar t ion ill the snni of $16:1,000, pelrtli~ig the  
liearing of this  cause. 

' * I t  is furthc,r orilcretl, ndjutlgctl. ant1 tlcrrced tha t  the ortl(,r of tilat1- 

i/atiilt,x l~eretoforc' is,suctl ngni~is t  Ti-. 0. Geer and  the defenclaiits, rcquir- 
i ~ l g  t11i~i1 to ~ l l l ~ n l i t  to tlii, pl:li~itift'l: the 1i:inlc's of the petitioners filed 
~ r i t l ~  thc register of tleecls of Kutlrerford County, calling for  :an electioii 
oil iaitl boird i.qr;uc:, be :nit1 tltc saltlrx is 11c~chy ~ a c n t e t l .  

',Lt is  f ~ i r t l i i ~  orderc(1, : ~ ( i , j ~ ( l g t ~ l ,  :!~i(l tiecreed that  rlie plnilitiffs be rc- 
quiretl to give :r boll11 i n  tilt? sulii of $1,000 to i ~ i d e n i l ~ i f y  t l ~ c c  defentlaiits 
ag:ri~i:st a n y  lois or tlnritrrgc~ n.liic11 tlicly :nigl~t  suf f t .~  oil :recount of this 
ortlcr, l ~ c n ( ' l i ~ ~ g  tlie I i c u ~ i ~ i y ,  ;111d up011 i t?  (~xccutiori this  order is eff'ec- 
tivcl. T h i s  20 A l ~ ~ g u s t ,  I9:;4. TTilson Warlick, J u d g e  I-Iolcling the 
Courts  of the E ig l~ tc~ent l i  Jud ic ia l  District." 

Tile : r~rigrrnle~t ts  of error  ai3e as  f o l l o m :  ''(1) T h e  court errccl i n  
o ~ . i w u l i i i g  t1cf~~1ttIaiit~'  n ~ o t i i ~ ~ l  t o  rnca tc  and  dissolre tlie restraining 
ortler. ( 2 )  T h e  court erred i n  signing nn ortler co~itiiiuilig tlie restrain- 
iiig ortler niitil tlie liiial lie:~riiig in this  cause." 

CIARKSOIZ, J. T ~ c  question i u r o l ~ - e d :  Did the  court  below e r r  in  
refusing to vacate the restraining order  against  the  county cornmis- 
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sioners of Rutherford County, North Carolina, from issuing and de- 
livering $163,000 in bonds and in continuing same until the final hear- 
ing? We think not. 

I n  Hermic v. Commissioners of Yadkin, 206 N .  C., 845 (847), it is 
said: "The only question presented by this appeal is whether a bond 
order passed by the board of commissioners of a county in this State, 
under the authority and subject to the provisions of the County Finance 
Act (Public Laws of North Carolina, 1927, ch. 81, N. C'. Code of 1931, 
ch. 24, Art. VII-A),  authorizing and directing the issuance of bonds of 
the county for the purpose of procuring money to be chxpended in the 
purchase, construction, improvement, and equipment of schoolhouses in 
the several school districts of the county, which are nc8cessary for the 
maintenance of public schools in said districts, for a term of at  least six 
months each year, as required by the Constitution of this State, is sub- 
ject to the approval of the voters of the county, when a petition signed 
by the requisite number of voters of said county has been filed with the 
said board of commissioners, in accordance with the provisions of said 
act. This question must be answered in the affirmative, and for that 
reason the judgment in the instant case is affirmed. See Frazier v. Com- 
missioners, 194 N. C., 49, 138 S. E., 433. . . . Where, however, a 
petition is filed in accordance with the provisions of the County Finance 
Act, praying that a bond order duly passed by the board of commis- 
sioners of a county in this State, authorizing and directing the issuance 
of bonds of the county for the purpose of procuring money for the pur- 
chase, construction, improvement, or equipment of schoolhouses required 
for the maintenance of a school in  each of the districts of the county as 
required by the Constitution of the State, be submitted to the voters of 
the county, such bond order is not valid or effective unhil the same has 
been approved by the voters of the county, as provided in  the act. I t  is 
so provided in the County Finance Act, as we construe its terms and 
provisions." 

Where no petition is filed according to the provisions of the above 
act, the bond order is valid and effective without the approvaI of the 
voters of the county, Hermic case, supra. I t  is contended by plaintiff 
that in accordance with the provision of the act, the plaintiffs filed, in 
time, with the register of deeds and clerk to the board of county com- 
missioners of Rutherford County, North Carolina, a petition containing 
the names of 2,697 voters of Rutherford County, North Carolina. That 
this was more than twenty per cent of the votes cast at  the general elec- 
tion in 1932 for the office of Governor, requesting an election to deter- 
mine the issuance of $163,000 in bonds for the erection of additions to 
school buildings in Rutherford County, North Carolina. 

The plaintiff alleges that the clerk "reported that he investigated the 
sufficiency of said petitions and presented it to the county commission- 
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ers O I I  Tuesday, 7 August, 1034, in which report he stated that there 
nerc  only 1,350 qualified voters on said petitions, but failed, neglected, 
and refused to indicate the names appearing on said petition which he 
contended and alleged were not qualified roters." 

The, plaintiff furthcr alleges: "That ~ i t h i n  the past two or three years 
ox cr 2,000 1io1nc.s alld farms ill Ruthcrford County, Sor t l l  Carolina, 
ha l e  been sold for taxes on account of the inability of the taxpayers and 
citizen, to meet the demand for taxes and, as  plaintiffs are informed, 
belicre, and so allege, the issuing of said bonds orer the protmt and 
in defiance of the request of the plaintiffs and other taxpayers that  said 
order be subniitted to a vote of the voters of Rutherford County, S o r t h  
Carolina, would work irreparable damage and harm t o  the plainti fs  and 
a11 othcr persons similarly situated, and i s  arbitrary, wrongful, and 
unlazi~ful." (Italics ours.) 

The  petitioners prayed that  the defendants be enjoined and restrained 
from issuing and d~l iver ing  the proposed bonds. 

The  defendants i n  their answer say, in p a r t :  "It is  admitted that  a 
petition purporting to contain the names of approximately 2,700 citi- 
Zeus of Rutherford County, n'orth Carolina, was filed within the thirty- 
dny period, but it is specifically denied that said petition colltained the 
liames of the required fifteen per cent of the qualified voters of Rutlier- 
ford County, n'orth Carolina, as proridcd by law. That  these defend- 
ants arc'r the truth to he that after a careful inrestigation t h y  find the 
said petition does not coritain the names of more than 1,530 qualified 
~ o t e r s ,  if in fact it contains that  number. That ,  as defendants are ad- 
T-iced and belierc, it is incumbent upon them to cleterniine thc sufficiency 
or ~nsuffic+ncy of the petition. The   neth hod of determining this  fact 
not being specifically outlilled by the law, the defendants conscien- 
tiously and after long and hard  ~vork  reached the conclusion, after 
giving petitioners the beiwfit of every doubt." 

The court below rcstrained the issuing and delivering of the bonds to 
the f i ~ ~ a l  hearing of the case on its merits; in this we can see no error. 

I11 C'asfle zl. l'hrcadgill, 203 S. C., 4-11 (-142), speaking to the subject: 
" I t  lias lolig been the settled rule in this jurisdiction that  this Court, 
oli appeal in i i i ju~ict iol~ suits, has thc poner to find and review the 
filldmgs of fact in contro~ersies of this kind. On  the record it appears 
that as to material facts there is a serious conflict. The  rule is to the 
effect that  if plaintiff has shown probable cause of a prima fack case, 
or i t  can reasonably be scen that  he will be able to make out his case 
at the final hearing, the injunction nil1 be continued. I t  is also settled 
that the burden is on appellant to  show error. Wentz  v. Land Co., 193 
N .  C., 32 ; Rea l f y  Co. v. Barnes, 197 N .  C., 6." 

The judgment or order of the court below is  
Affirmed. 
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LOUISBURG GROCERY COMPANY v. BOWERSOCK MILLS AND POWER 
COMPANY AND BOWERSOCK MILLS AND POWER COMPANY v. 
W. H. ALLEN, RECEIVER OF LOUISBURG GROCERY COMPANY, AND 
McM. FERGUSON. 

(Filed 21 November, 1934.) 

Contracts F c-Evidence held sutllcient to be submitted to jury on issue 
of existence of contract alleged. 

Plaintiff brought suit for breach of alleged contract under which plain- 
tiff was constituted defendant's exclusive agent for the distribution of 
defendant's products in certain counties of the State. The president of 
plaintiff company testified that  he had recei~ed a letter from defendant 
stating that  K. was defendant's agent, and K. testified that  he was de- 
fendant's sole agent in this State, with power to make the contract in 
question, and the president of plaintiff company testified that  he made the 
alleged contract with K. for exclusive distribution of dei'endant's products 
in certain counties and in certain towns and cities of this State, and that 
he accepted the agency for distribution in reliance therem, and gave up a 
like contract with another firm, and advertised defencant's products in 
the territory assigned. There mas also evidence of ratification of the 
contract by defendant by shipment of products to plaintiff: Held, the 
evidence was sufficient to be submitted to the jury on the issue of the 
existence of the alleged contract between the parties, and a n  instruction 
to the jury that  if they believed all the evidence they rthould answer the 
issue in the negative constitutes reversible error. 

APPEAL by Louisburg Grocery Company,  W .  H, d l h ,  receiver, and  
McM. Ferguson, f r o m  Grady, J., a t  F e b r u a r y  Term,  1924, of FRAXKLIN. 
N e w  tr ia l .  

T h e  above-entitled actions were consolidated f o r  t r i a l  a n d  t r ied a t  
F e b r u a r y  Term,  1934, of t h e  Super ior  Cour t  of F r a n k l i n  County. 

T h e  Louisburg Grocery Company i s  a corporation, organized under  
the  laws of the  S t a t e  of N o r t h  Carol ina,  wi th  i ts  pr incipal  office a n d  
place of business a t  Louisburg, i n  F r a n k l i n  County, N. C.  P r i o r  t o  t h e  
appointment  of W. H. Allen as  i t s  receiver i n  1932, t h e  said corpora- 
tion was  engaged i n  t h e  wholesale grocery business, dealing principal ly 
i n  flour, which i t  sold a n d  distributed t o  retai l  merchants  doing business 
i n  Frankl in ,  Warren ,  Vance, Nash ,  a n d  W a k e  counties. 

T h e  Bowersock Mil ls  and  Power  Company is  a corporation, organized 
under  the  laws of t h e  S t a t e  of Kansas, wi th  i t s  pr incipal  office and  place 
of business a t  Lawrence, i n  said state. D u r i n g  the  year  1928 the  said 
corporat ion was  a n d  i t  is  now engaged i n  t h e  business of manufac tur ing  
a n d  selling flour. 

T h e  act ion entitled "Louisburg Grocery Company v. Bowersock Mills 
and  Power  Company" w a s  begun i n  t h e  Super ior  C c u r t  of F r a n k l i n  
County  on  1 3  December, 1932. In  t h e  complaint i n  said action it i s  
alleged : 
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"4. That  during the year 1928 the plaintiff and the defendant entered 
into a contract whereby the defendant contracted and agreed that  i t  
would constitute the plaintiff its sole agent for the sale of its flour in 
the territory above set forth ( to  wit, Franklin, Warren, Vance, Nash, 
and Wake counties, Nor th  Carolina), and that  i t  would not sell or 
permit anyone else to sell by its authority its flour to  any other dealer 
within said territory, but that  the plaintiff should be i ts  sole and exclu- 
sive agent. Said defendant further contracted and agreed that  i t  mould 
furnish to the plaintiff all of its several grades and brands of flour, and 
in such proportions as the plaintiff might order out the same. 

" 5 .  That  after the making of the contract above set forth, and in con- 
sequence of the same, and i n  reliance upon the good fai th of the defend- 
ant, this plaintiff proceeded at once to thoroughly advertise the flour of 
the defendant throughout the counties above mentioned; that  said atlver- 
tising was done through the newspapers, by the distribution of printed 
handbills, by letters, postal cards and other advertising mat t t r  sent 
through the mails, as well as by personal solicitations; that  plaintiff 
had great confidence in  the merits of flour manufactured from hard 
wheat and its suitability for the making of bread; and in order to 
better advertise said flour and further the sale thereof, the plaintiff gave 
public demonstrations of its suitability for that  purpose and carried and 
exhibited samples of bread made from i t ;  that said advertising campaign 
was carried on a t  great pains and expense to the plaintiff, and resulted 
in the creation of a uery large demand for said flour i n  this section, 
whereas prior to that which the plaintiff did to  advertise said flour, it  
was practically unknonn here. 

"6. That  after the plaintiff, at great pains and expense, had widely 
and extensively advertised the flour of defendant and created a demand 
for it, the said defendant failed and refused t o  abide by and perform 
its contract with the plaintiff, mhereby the defendant had agreed to give 
the plaintiff the exclusive right to sell defendant's flour in this territory; 
that in violation of its contract and agreement, and of the rights of this 
plaintiff, it  sold its flour under various brands to other wholesalers and 
jobbers within plaintiff's territory; that  not only did said defendant 
breach its contract with plaintiff by selling to other wholesalers arid 
jobbers i n  plaintiff's territory, but i t  also failed and refused to ship to 
the plaintiff the grades and brands of flour which were ordered by the 
plaintiff, endeavoring to compel plaintiff to  use only the highest grade of 
flour. That  the plaintiff suffered much loss on this account by reason 
of the fact tha t  during the period of financial depression which has 
orertaken the nation there is a much greater demand for the cheaper 
grades of flour than there is  for the higher-priced grades. 

'-7. That  by reason of the defendant's breach of contract as herein- 
before set forth, plaintiff lost the side of large quantities of flour and the 
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profits therefrom; that plaintiff did not realize the benefits to which it 
was entitled from the extensive and expensive advertising campaign 
which i t  carried on in behalf of defendant's flour; and plaintiff has in 
many and various ways suffered inconveniences and loss-all to the 
damage of the plaintiff in  the sum of $3,000." 

These allegations of the complaint are denied in the answer filed by 
the defendant. 

The action entitled "Bowersock Mills and Power Company v. W. H. 
Allen, Receiver of Louisburg Grocery Company and McM. Ferguson" 
mas begun in the Superior Court of Franklin County on 28 June, 1933. 
I n  the complaint in said action it is alleged: 

"3. That on or about 5 November, 1932, the plaintiff, at the request 
of the defendant Louisburg Grocery Company, sold and delivered to the 
said Louisburg Grocery Company a t  Louisburg, N. C., a shipment of 
flour, aggregating 210 barrels, for the net sum of $601.69, a copy of 
invoice of said shipment being hereto attached, marked 'Exhibit A,' and 
made a part of this complaint. 

"4. That at the time of the shipment of said flour, to wit, 5 Novem- 
ber, 1932, the plaintiff forwarded, through the regular banking channels, 
an acceptance draft in the sum of $604.69, covering the said shipment 
of flour, which draft was duly presented to the Louisburg Grocery 
Company, through the First Citizens Bank and Trust Company, Frank- 
linton, N. C., and mas accepted by Mchl. Ferguson for the Louisburg 
Grocery Company as of 14 December, 1932, the said draft to be paid 
thirty days after the arrival of the car containing said shipment of 
flour." 

I t  is further alleged in said complaint that prior to the shipment of 
said flour, the defendant McM. Ferguson, the president of the Louisburg 
Grocery Company, had in  writing personally guaranteed the payment 
of said draft, and that although more than thirty days had elapsed 
since the arrival of the car containing the said shipment of flour, the 
said draft has not been paid by the defendants or either of them. 

I n  their answer the defendants admit the allegations of the complaint. 
They plead, however, in defense of plaintiff's recovery in said action, 
damages for the breach of the contract between the p'aintiff and the 
Louisburg Grocery Company, as alleged in the action entitled "Louis- 
burg Grocery Company v. Bowersock Mills and Power Clompany." 

At the trial the issues submitted to the jury were answered as follows: 
"1. Was there an agreement between the Louisburg Grocery Company 

and the defendant Bowersock Mills and Power Company that the said 
grocer*y company was to act as the sole and exclusive agent of the de- 
fendant for the sale of flour in the territory and towns and under the 
terms and conditions as alleged in the complaint? Ansv;er : 'No.' 
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"2. I f  so, did the said defendant breach said contract and agreement, 
as alleged in the complaint ? Answer : 

"3. I f  so, i n  what amount has the plaintiff been damaged by reason 
of said breach of contract ? Answer : 

"4. What amount is the plaintiff Bowersock Mills and Power Company 
entitled to recover of the defendants Louisburg Grocery Company and 
N c N .  Ferguson? S i ~ s w e r :  '$604.69, with interest from date of accept- 
ance of the draft.' '' 

From judgment that the Louisburg Grocery Company recover noth- 
ing of the Bowersock Mills and Power Company, and that  said Bower- 
sock Xills  and Power Company recorer of W. H. LAllen, receiver of the 
Louisburg Grocery Company, and Mchf. Ferguson the sum of $604.69, 
with interest from 14 December, 1932, and the costs of the action, the 
Louisburg Grocery Company, W. H. Allen, receiver, and Mchf. Fergu- 
son appealed to the Supreme Court. 

G. ill. Beam and Yarborough & Yarborough for appellanfs. 
Edward F.  Gri,fin and White & Halone for appellees. 

Con-XOR, J. At the trial of this action there was evidence tending to 
show that J. B. Kittrell, of Greenrille, K. C., was during the year 1928 
and is now the agent of the Bowersock Afills and Power Compnny in 
and for the State of North Carolina, and that as such agent he was 
authorized to make and enter into the contract with the Louislurg 
Grocery Conipany on behalf of the Bowersock Mills and Power Com- 
pany, as alleged in  the complaint in  the action elititled ('Louisburg 
Grocery Conipany v. Bowersock Mills and Power Company." 

As R n- i tn~ss  for the Bonersock l l i l l s  arid Power Company, J. B. 
Kittrell testified as follows: 

"I live in Greenville, P i t t  County, North Carolina. In 1928 I repre- 
sented the Bowersock Mills and Power Company as its flour salesman. 
My territory was arid is now the State of Kor th  Carolina. l was 
authorized to contact prospective customers, on a specific contract on 
which I was paid comniissions. I had the whole State of North 
Carolina, and v a s  the sole representative of the company in this State. 
I reported all contracts to the company for i ts  approral. Vlleri n e  
entered into a contract u i t h  a prospective customer we came to a com- 
mon understaiidirig as to a division of territory." 

There was also evidence tending to show that some time during the 
year 1928, or 1929, J. B. Kittrell, a s  agent of the Bowersock Nills and 
Power Company, made and entered into the contract with the Louisburg 
Grocery Company, as alleged in the complaint, and that the Bomersock 
Mills and Power Company thereafter ratified the said contract. 
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N c M .  Ferguson, as  a witness f o r  t h e  Louisburg Grocery Company, 
testified a s  follows : 

"From 1925 t o  1033 I was t h e  president of t h e  Louishurg Grocery 
Company. 011 S December, 1024, I received a letter f r o m  the  Bowersock 
Mills rmd Power Company advising m e  that the  said co n p a n y  hntl sent 
me  a sample of tlie flour which i t  v a s  manufacturing,  and  soliciting 
business with me. I n  tliis letter I was  advised t h a t  3Iesws. Kit t rel l  and 
Par r i s l l  v e r c  the  compaliy's brokers, and  v a s  rcquestecl to favor  them 
with n t r i a l  order f o r  a carload of flour. 

"I made  the  contract on wliicll we a r e  suing wi th  M r .  Ki t t re l l  dur ing  
1028 or  1020. H e  agreed to g i r e  m e  exclusive r ight  t o  sell flour manu-  
factured by t h e  company i n  F r a n k l i n  C o u l ~ t y ,  and  also in t h e  following 
towns:  Oxford, Henderson, Warren ton ,  Nashri l le ,  S p r i n g  Hope,  Zebu- 
loll, a11t1 W a k e  Forest.  It m s  agreed t h a t  m y  contract should cover al l  
bralids of flour mnnufacturetl  by  t h e  company, a n d  tha t  the  company 
sliould not sell such flour to  jobbers v h o  sold flour i n  n1,y terr i tory.  I n  
convqueace of the ngreemeat, I agreed to take the agency of the Bower- 
socl; 3Iills a d  I'oner Company i n  t h e  terr i tory agreed upoll, and  to give 
1111 t h e  contract t h a t  I liad with anotlier 111ill. I linen- I n ould have a 
h a r d  t ime to cstabliall the t rade  i n  this  p a r t  of t h e  country. I vent to 
work ant1 :~t l rer t ised the flour manufac tured  by tlie comllany a t  1 1 1 ~  owl1 
esl~ense.  I paid out fo r  newspaper adrer t is ing dur ing  tlip years  I D S ,  
1929, :111d 19::0, $54S.73." 

In ~ i c w  of tllis eritlrnce i t  n a s  e r ror  f o r  the court to i istruct the j u r y  
tliat if tliey believed a11 the e7 iclcncc tliey slioulil answer the first ishue 
"No," nlid ill tha t  ewli t  should not coiisider tlie second and  t h i r d  issues. 

F o r  the e r ror  ill bucll i l i ~ t r u e t i o n  tlie nppc'llmlts a r e  entitled to  a new 
t h l .  I t  is so ordered. 

S e n .  trial.  

XOYI:I,T,A 'KII.SOS r. R O l I j  & GOFOIITH. ISC'., .\sn T,UMBER JIUTUAT, 
CASUAI .TT ISSURAS('E C'OJII 'ASP. 

(Filcd 21 Sorember, 1034.) 

T l~crc  \ ~ I P  ~ r i d e ~ i c e  il l  this case tending to show that clnimmit. wliilc 
1wrfolxii11: t h P  duties of his rnildoymrnt, was corrected by his foreman, 
a~l t l  that nnotlier clnl~lt~yce, n11t on tlutg a t  the time am1 whose lrlncc of 
\rorli \\.:ts so111e t l is ta~~ve :I\\-:IJ-, and \vlio n.as intosica:ed a t  the time, 
tliercul~o~i nbusctl clailuallt and hit cl:tinlant with :\ linmmcr, that  claim- 
ant  1.~11 away, but returllcd Inter to worli, am1 that aftcr his rcxturn to ~vorli 
the intoxicated fellow eml)loyee agni~i  go t  aftcr him, :~iid claimant, in 
attempting to get away, fell and broke his leg, aiitl that not until the11 
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did tlie foreman grab the intoxicated em~loyee arid force him to desist : 
H t l d ,  the evidence was sufficient to auyqrort the finding of the Industrial 
Commission that there Ims n causal connection between claimant's employ- 
ment and the injury and its finding that  the injury rcsulteil from accident 
arising out of and in the course of claimant's eml)loyment. 

2. Master and Servant F i- 
The findinqs of fact of the Ini lu~tr ial  Commission a r r  cc8nclusive u ~ o n  

the courts n hen they a re  supported by a n r  i70inlwtcnt c , ~  idenee. 

APPEAL by  defendants, employer and  carrier,  f r o m  Oglesb?~ ,  J. ,  a t  
hlnrch Term,  1934, of B ~ R K E .  AIffirmetl. 

A n  opinion i n  th i s  case T i m  rendered by Commissioner T .  A. Wilson 
against t h e  employer and  carr ier .  Alppl icat ion f o r  rcriem was made by 
the  employer and carr ier  to  the ful l  Comr~~iss ion .  

T h e  opinion of t h e  fu l l  Conimis4on, by J .  Dewey D o r ~ e t t ,  Commis- 
sioner, 3 February, 1934, i s  as  follows: "The only issue i n  this case 
hingea around tlie qucstion clenling v i t h  ~ v h e t h e r  or not the plaintiff 
sustainetl a n  i n j n r y  by accident ar is ing out of and In the  courw of l m  
rcgular  employment. T h e  c i r c u m ~ t a n c e s  i n  tlle case a r e  a lit t le pcculinr 
inasmuch a s  t h e  plaintiff. ~vl l i le  on t h e  joh doirlg h i s  regular  n o r k  as  
requeqted by h i s  fort.ma1-1, n a p  in jured  when another  employee of the  
sanir conlpany. a m a n  by the nanie of Gilhert,  n l io  n a s  not w ~ r k i n g  
on thi,  par t icular  d a y  and  n-110 n a s  employed to work a t  a different 
location about a mi l r  dis tant ,  being prc~er i t  a n d  intoxicated, hit the 
plaiiitifi v i t l l  a hamnier  ~ v h e n  the  plaiiitiff's foreman pave orders to h im 
to do the  nor l i  i n  a certain m a n l w .  T h e  evidence sllous tliat a f te r  
being struck with the  liamincr tlie plaintiff r a n  and  n as follomecl bp this  
rrm1 Gilbert. T h e  e r i i l e ~ i c ~  slions tliat la tcr  the plaiiitiff r e t u r i ~ e d  to 
the place he x-as n orking, ant1 tha t  Gilbert re turned,  and n11~11 the 
pluii~tiff $an- this  m a n  Gilhert re tu rn  llc began r u ~ l n i n g ,  fell  and frac-  
tmetl  h i s  lef t  leg, upper  th i rd  fibula and  niidtlle th i rd  tibia. T h e  de- 
fendants  say t h a t  t h e  accident did not arise out of and  i n  the course of 
h i s  regular  employment. 

" L ~ p o ~ i  all  tlle e ~ i d e n c e  in  t h e  case, t h e  Commission nlalies the follow- 
ing  filitlil~gs of fact  : (1) T h a t  t h e  plaintiff a n d  defendant employer 
h a r e  acceptctl tli? provisions of the Conlpeiisation L a w  slid the Lumber 
Xutn: i l  t 'asualty Tnsurnricc Cornpaliy i s  the carr ier .  

" ( 2 )  T h a t  t h e  plaintiff's averagwneekly v a g e  x a s  $6.00. 
"iN T h a t  the plaintiff sustai~ictl  a n  i n j u r y  by accident ~ v l ~ i c h  arose 

out  of and  i n  the course of his regular  employment on 4 August,  1933, 
and has  been totally disabled since that  date, and  a t  the  t ime of the  
hearing by t h e  t r i a l  Commissioner was  totally disabled. 

"Conclusions of law : T h e  evidence is  clear t h a t  this m a n  Gilhert,  one 
of the employees of the defendant, the  m a n  who illjured t h e  plaintiff 
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with a hammer and later caused the plaintiff to injure himself in getting 
away from this man Gilbert, was a bad actor while drinking. The evi- 
dence shows that this man Gilbert first attacked the plaintiff at the 
time when the foreman of the plaintiff, the injured employee, was giving 
instructions to the employee as to how to do the work. At that particu- 
lar time, the evidence shows that this man Gilbert said he'd make this 
Negro boy do this work in  the right manner, and it was then he hit 
the Negro boy and injured him. We believe there is EL causal connec- 
tion between the plaintiff's employment in this case and the injury 
he sustained, and we believe, under all the circumstances, compensation 
ought to be awarded and that Commissioner Wilson should be affirmed 
and it is so ordered. 

"Avard: The plaintiff is awarded compensation at t2e rate of $7.00 
per week for the period of his total disability, beginning with 4 August, 
1933. The defendants will pay to the proper parties the necessary medi- 
cal, surgical and hospital costs in this case after bills have been sub- 
mitted to and approved by the Industrial Commission. The defendants 
will pay the costs of the two hearings." 

The employer and carrier appealed to the Superior Court. The judg- 
ment of the Superior Court is  as follows: "The abo~.e-entitled cause 
coming on for hearing and being heard by the undersigned judge of the 
Superior Court assigned to and holcling the courts of the Sixteenth 
Judicial District at the regular March, 1934, Term, upon the appeal 
of the defendants from an award made to plaintiff by lhe North Caro- 
lina Industrial Commission, the court being of the opinion that the 
findings of fact made by the full Commission and the conclusions of law 
are correct : 

"It is now, therefore, on motion of Mull 6: Patton, attorneys for the 
plaintiff, considered, ordered, and adjudged that the award of compensa- 
tion to the plaintiff at the rate of $7.00 per week for the period of his 
total disability be and the same is hereby in all respects affirmed. 

"Defendants pay the cost of action, to be taxed by the clerk. John 
M. Oglesby, Judge Presiding." 

The employer and carrier excepted and assigned error and appealed 
to the Supreme Court. The exception and assignment of error is as 
fo1lon.s: "Signing of the judgment sustaining findings of facts and con- 
clusions of law of the North Carolina Industrial Comrrission." 

ilfu71 B Patton and TV. A. Self for plaintif 
Waiter Hoyle for employer and carrier. 

C ~ ~ x r i s o r ; ,  J. The question involved: Did the cou:rt below commit 
error in  signing the judgment sustaining the holding of the North Caro- 
lina Industrial Commission that the injury sustained was by accident 
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that arose out of and in  the course of the employment of the plaintiff, 
as an  employee of the defendant employer, within the meaning of the 
Workmen's Compensation Act 2 W e  think not. 

The  evidence in this case is to  the effect: That  Novella Wilson, a 
Negro boy, was working for his employer, Boyd & Goforth, Inc. He 
was working on a septic tank, rubbing on the wall. T .  S. Ostwalt was 
foreman in  charge of tlie work. One Gilbert, also an employee in 
another department, a ~ ~ h i t e  man who xias intoxicated, came and sat 
down beside Ostwalt. About a minute after sitting there Ostwalt said 
sometliilig to Wilson, the Negro boy, "about putting water on the wall, 
telling llinl not to use so much water." Gilbert got up  and went over 
to the S e g r o  and began to curse him. The Yegro said nothing. Gilbert 
cursed him right on and came back to  where Ostwalt, the boss, was 
sitting, picked u p  a claw-hammer and went ' t o  where the Segro  was 
"and hit him on the hip with it." The Negro came down off the scaf- 
fold and Gilbert came after him. The Kegro ran and Gilbert picked 
u p  a rock arid threw it a t  him. Tlie Negro picked up a stick and Gilbert 
made him throw it down, and then the IVegro ran  and Gilbert got after 
him and threw a stick a t  him about six feet long. The Negro went 
back to work and Gilbert kept after him after he had gone back to work, 
and ill the end, in trying to get away from Gilbert, the Negro fell off the 
edge of the tank and broke his leg. 

The Negro, Wilso~l, tcstified: "Q. Did the bossman say anything to 
Mr. Gilbert about hitting you?  -1. Yo, sir. 

"Q. MTas your bossman there on the job when Alr. Gilbert hit you?  
-1. Yes, s i r ;  right there. 

"Q. And he didn't say anythi~ig  to Gilbert? A. S o ,  sir." 
O s t ~ a l t ,  the boss, testified that  he told Gilbert, the intoxicated man 

and the employee of the company in  another department, to leave the 
S e g r o  alone. but Ostmalt nerer took hold of Gilbert until after the injury 
to the Pl'egro-Gilbert was cursing and pursuing the Negro three or four 
niinutes. Tlie Xegro a a s  under the direction and control of the boss of 
tlie corporation, and 011 duty. I t  was the bossn~ari's duty to use or 
escrc2i<e reasoliable care, or the care of an  ordinarily prudent man, to 
l ~ r o t w t  the S e g r o  in  his peaceful occupation. 

The Coiiiinissiol~ lias fouild that "there is a causal connection betneen 
the p1uintlff"s eniploymcnt in this case and the injury he sustained." 
TVe think there n a s  evidence to support the finding, and this is binding 
011 US. 

111 ( ' m i - a d  r.. F o u r d r y  C'o., 19b N. C., 7 2 3  (726-T) ,  is  the follow- 
ing : "There must be some causal relation between the employment and 
the injury, but if the in jury  i s  one which, after  the event, may be seen 
to l iaw had its origiii in the employment, it need not be shown that it is 
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one which ought to have been foreseen or expected. Bawn v. I.ndustria1 
Commission, 288 Ill., 516, 6 A. L. R., 1242. The deciriions of various 
courts contain practical illustrations of the principle. For  example, a 
claimant was foreman in  a shoe factory; an  employee who had been 
repairing machines, approached the claimant in a dark room, placed his 
arms around the claimant's neck and drew his head against a lead pencil 
which injured the claimant's eye. lllarkell v. Daniel (Preen Felt Shoe 
Co., 221 N .  Y., 493, 116 N. E., 1060. Likewise, an employee, while 
engagcxd in his work, was struck in the eye by a missile thrown by a 
fellow-servant. Leonbruno v. Champlain Silk lllills, 229 N .  Y., 470, 
13 A. L. R., 522. Again, a workman was injured in  a quarrel with 
anothcr over interference with his work. Pekin Cooperage CO. v. In -  
dusfriul Commission, 285 Ill., 31, 120 N. s., 530. I n  these cases the 
injury was held to be by accident arising 'out of7 the employment. 
Socha v. Cudahy Packing Co., 1 3  A. L. R.  (Neb.), 513." 

For  the reasons giren, the judgment of the court belo.,v is 
Affirmed. 

E'AIRBAKRS, J I O R S E  & COJIPASY,  ISC., v. J. A. MURDOCK 
COJIPAKY, ISC. 

(Filed 21 November, 1934.) 

Sales H e-dllcgntions of answer, supportetl by evidenct?, held sufficient 
to state counterclaim for niisrcprescntation of article sold. 

Under our rule that a plcading nil1 be liberally cons-rued in favor of 
the pleader upon demurrer, i t  is held that defendant's answer alleged as 
a counterclaim in plaintiff's action on notes given for the purchase price 
of machinery, that plaintid represented not only that the machinery would 
furnish pon er sufficient t o  produce thirty tons of ice per Jay, but also that 
it would develop power sufficient to operate a t  all times, as desired by 
the defelldant, the defendant's ice plant, the size and specifications of 
~ ~ h i c l l  plaintiff had full linon.ledge, and, tliere being evidence in support 
of tllc allegations of the counterclaim as thus interpreted, it was error 
for the court to dismiss the counterclaim upon plaintiff'j motion. 

APPEAL by defendant from Cowper, Special Judge, at  October Term, 
1933, of I>CRHASI. Reversed. 

This is a civil action, instituted upon a note for $1,7:'5.00, wherein i t  
is admitted that the defendant executed the note and t  at the plaintiff 
is entitled to recover the amount sued for, less a credit of $479.09, sub- 
ject to the rights of the defendant upon its counterclaim. 

Both the plaintiff and the defendant introduced evidence, and a t  the 
close thereof the court intimated that, under the pleadings as drawn, the 
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burden was on the defendant to prove that  the gasoline engine sold by 
the plaintiff to the defendant, for  which the note i n  suit, with others, was 
given, had failed to develop power sufficient to  produce 30 tons of ice 
per day;  and, upon the defendant's admitting that  i t  had offered and 
could offer no evidence tending to shov how many tons of ice per day 
said engine would produce, the court disnlissed the counterclaim of the 
defendant, and signed judgment for the plaintiff. Whereupon the 
defendant excepted and appealed to the Supreme Court, assigning errors. 

Morehead & I l lurdock a n d  R. P. Reade  for appel lant .  
J f a n n i n g  & X a n n i n g  for appellee.  

SCHEXCK, J. The plaintiff's contention is that, under the pleadings 
drawn, the allegation of the counterclaim that  the representation made 
by the plaintiff that  the engine " ~ o u l d  do all the work of the said ice 
plant and n a s  entirely sufficient in power to a t  all times operate said 
ice plarit as  desired by the defendant" is susceptible only to t h ~  inter- 
pretation tha t  the engine would develop power sufficient to l~rocluce 
thir ty tons of ice per day. 

The  defendant's contention is that, under the pleadings as clrawn, the 
allegation of the counterclaim that  the representation made by the plain- 
tiff that  the engine "would do all the xo rk  of the said ice plaiit and was 
entirely sufficient i n  power to  at all times operate said ice plant as 
desired by the defendant" is susceptible also to the interpretation that  
the engine would derelop power sufficient to operate at all times, as 
desired by the defendant, the ice plarit consisting of machiriery pur- 
chased from the York Nanufacturilig Company. 

There is evidence tending to support the allegation of the counter- 
claim, if it  be given an interpretation in accord with the defeatlant's 
contention, but 110 eridelice tending to support it  if it be given the re- 
strictcd interpretation contended for by the plaintiff. The court Tvas of 
the opiliion that the allegation a as restricted to 8 representation as to 
the number of toris per day the engine vould produce, and, upon motio~i 
of the plaintiff, clien~isstd the counterclaim. 

Paragraphs  2 and 3, and part of 1, of the counterclaim read as 
follo\Ts : 

"2.  That  the defendant's officers were approached by the representa- 
tive of plaintiff, who adrised defendant's officers that plaintif?' could 
deliver to defendant a Diesel-type engine burning crude oil, which 
engine would be able to operate said 30-ton ice plant and would effect 
a great saving to defendant in the cost of fuel necessary; defendant's 
officers explained to the representative of the plaintiff that  he was not 
familiar with engines and did not k~ iow the size of engines required for 



I N  T H E  S U P R E M E  COURT.  

the operation of the said 30-ton ice plant, and direded said repre- 
sentative to get in touch with the representative of the 'Bork Manufac- 
turing Company, to whom would be given tlie contract for the furnish- 
ing of the refrigerating and other machinery necessary in said plant;  
that thereafter a representative of the York Manufacturing Company, 
makers of the ice refrigerating machinery and the representative of 
plaintiff collaborated together and prepared a schedule showing the - - 

machinery necessary and proper for the construction and operation of 
an ice plant of the capacity desired; and thereafter the representative 
of the plaintiff advised the defendant tha t  the plaintiff's 120 h.p. Fa i r -  
banks-Xorse, type Y, style V. A. Diesel engine, would do all the work 
of the said ice-lylant and was entirely sufficient i n  power to a t  all times 
operate said ice plant as desired by the defendant. 

"3. That  plaintiff's representative te11derc.d to  defencant's officers a 
contract for the purchase of said 120 h.p, engine, and defendant's officers, 
relyii~g upon the representation made by plaintiff. through its repre- 
sentative to the effect that the said engine was fully able to and would 
fill all tlie needs of defendant, and a t  all times operate said plant as 
desired by defendant, executed said contract and the s,iid engine was 
thereafter delivered and installed by plaintiff; but defendant says that  
the relmsentations made by plaintiff by and through it:; representatire 
mere made, defendant believes and therefore alleges, recklessly, care- 
lessly, and negligently, and with utter disregard of the desires and in- 
tentions of defendant, and solely for the purpose of selling said engine 
to  defendant, and well knowing that  defendant was re1,ying upon said 
re~resentat ion.  and was induced thereby to enter into said contract, all 
of which representations were false and made for the puapose of deceiv- 
ing defendant and effecting the sale of said engine. 

"4. This  defendant says that  after it had executed said contract that  
such contract was forwarded to the home office of the plaintiff, together, 
this dcfendant is  advised and believes and therefore alleges, with full 
information relative t o  the proposed plant, its size and capacity, to- 
gether with a list of all machinery to be installed in said plant and the 
requirtxments as  to size and motive power, and that  the plaintiff, with all 
the information before it and by the full knowledge of the capacity of 
the plant for which said engine was purchased and the desires of the 
defendant that  said engine should a t  all times be able to operate the said 
plant, executed said contract and returned a copy thereof to the com- 
pany;  . . .)) 

These allegations are followed by further allegations o f  the failure of 
the engine to operate the defendant's ice plant, the machinery for which 
was purchased from the York Manufacturing Company, imd of resultant 
damage. 
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"The uniform rule prevailing under our present system is that, for the 
purpose of ascertaining the meaning and determining the effect of a 
pleading, its allegations shall be liberally construed, with a view to sub- 
stantial justice between the parties. Revisal, sec. 495. (C.  s., 535.) 
This  does not mean that  a pleading shall be construed to say what it does 
not, but that  if it  can be seen from its general scope that  a party has a 
cause of action or defense, though iniperfectly alleged, the fact that  
i t  has not been stated with technical accuracy or precision will not be so 
taken against him as to deprive h im of it. Buie v. Brown, 101  K. C., 
335. 3 s  a corollary of this rule, therefore, it  may be said that a com- 
plaint cannot be overthrown by a demurrer unless i t  be wholly insuffi- 
cient. I f  in any portion of it, or to any extent, it  present? facts suffi- 
cient to constitute a cause of action, or if facts sufficient for that  pnr- 
pose can be fair ly gathered from it, the pleading will stand, however 
inartificially i t  may have been drawn, or ho~vever uncertain, defective, 
or redundant may be i ts  statements, for, contrary to the comn~on-law 
rule, every reasonable intendment and presumption must be made in  
favor of the pleader. I t  must be fatally defective before it will be re- 
jected as insufficient." Blackmore 2%.  Winders,  144 5. C., 212 (215).  
This  clear and concise statement of the liberal rule of coiistruction in this 
jurisdiction of pleadings upon demurrer by X r .  Justice Walker  has been 
oftcn cited nnrl approved by this Court, most recently in thc case of 
Insurance Company  c. Dey, 206 N. C., 365. I f  n e  apply this rule to the 
allegation of the counterclaim it will not be limited to the re.;tricted 
coristruction urged by the plaintiff, hut may be extended as d l  to the 
more inclusire construction sought by the defendant. 

We feel constrained to hold that i n  dismissing the countercl:~im his 
Honor erred. 

Reversed. 

CHARLES PEARSOS v. W. A. S I M O S  A A D  JIARYI,ALND CASCAiLTT 
COMPANY. 

(Filed 21 Korember, 1934.) 

1. Trial D a- 
Where there is evideuee in support of plaintiff's contention as to the 

amount of indebtedness sued on, defendant's motion as of nonsuit is prop- 
erly denied, although there is evidence in contradiction. 

2. Principal and Surety B b- 
The bond of a contractor given in accordance with a contract for public 

construction and the contract itself will be construed together to deter- 
mine the extent of the liability of the surety under the bond. 
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3. SamcConstruing bond for public construction with <,ontract, surety 
is held liable for salary of superintendcnt of construction. 

The contract for municipal construction in this case 1)1wvitled that the 
contractor should file bond cc~aditioned, amon< other things, for tlie pay- 
inei~t  of laborers, foremen, mid superintende~~ts employed in the perform- 
:ln(v3 of tlie c30ntract. The I)ontl filed in :~ccortlance t l~~i ' e \ \~ i t l l  stated i t  
was for the benefit of all persons furnishing material or 1 erforming labor 
in the ~erforrnance of the contract: Held, altllough the surety, by strict 
construction of the bond itself, might not be liable for the salary of a 
su~~crintentlent emplo~etl in tlie performance of the contract, construing 
the bond with the contract it is iiialiifcst thnt i t  \ \as  the intentioil of the 
parties to thc contract, as well as  the partiw to the bond, that the bond 
should also be liable for the salary of the superintendent, such provision 
beiug e~press ly  incorporated in the contract. 

4. Trial I3 b- 
Thc trial court has discretionary power, not reriewab e on appeal, to 

allow plaintiff, prior to the introduction of evidence by defendant, to offer 
additional evidence after plaintiff has rested and after denial of defend- 
ant 's nlotion a s  of nonsuit. 

3. Appc'al and Exor  J c- 
Wliere ndtlitional cvidence offered by plaintiff after he has rested and 

a f t w  denial of clefcndant's motion 8s of noiisilit in 110 way affects the right 
of l~laint ib  to recover, the action of the trial court in alloning l~laintiff 
to vEer wcli additional evidence cannot be held for prejudicial error. 

- \ ~ T I A L  by defendants f r o m  Fi.izzelle, J., a t  M a y  Term,  1934, of 
LEXOIR. SO error .  

O n  or about 14 October, 1930, the  defentlant W. A. Simon entered 
into a contract with the  city of Kinston,  K. C., by which he  agreed to 
do all  the work, and  to fu rn i sh  a n d  install, unless otherwise specified, 
a l l  tlie mater ials  a n d  equipment liecessary f o r  and  to complete ready f o r  
use the  collstruction of power plant  improrements  f o r  the  ci ty  of K i n -  
ston. Tlie contract is  i n  wr i t ing  a n d  provides, among other  things, t h a t  
the said defendant shall execute and  file with the ci ty  of :Kinston a bond 
ill tlie sum of $13,295, i n  such f o r m  and  with such sureties as  m a y  be 
approred  by tlie mayor and  board of a lder i i~en  of the ci ty  of Kinston, 
conditioned, among other things, f o r  the  payment  by  the said defendant 
of the wagcs of laborers, foremen and  superintendents employed by h i m  
i n  tlie performance of said contract.  

P u r s u a n t  t o  the p r o ~ i s i o n s  of said contract,  and  i n  compliance with 
the  terms thereof, t h e  defendant  TIT. A. Simon,  as  p r i r~c ipa l ,  and  t h e  
defendant N a r y l a n d  Casual ty Company, as  surety, executed and  filed 
with the  ci ty  of Kinston a bond i n  the sum of $23,29;1, containing a 
clause in  words as  follows: 

"This  bond is  made  for  the  use a n d  benefit of a l l  persons, firms, a n d  
corporati&s who m a y  furn i sh  a n y  mate r ia l  or perform a n y  labor f o r  o r  
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on account of said work, buildings, or improrements, and they and each 
of thcm arc hcrchy made obligecs licreunder the same as if their own 
proper nameq were nr i t tcn  hereunder as such, m d  they and each of 
them may sue hereon." 

Thc tlefe~itlant TV. A. Simon bcqan the performance of his contract 
11-it11 tllc city of I i ins to i~  d u r i l ~ g  the month of October, 1930, and com- 
pletetl wid  contr;ic2t during the month of Octobcr. 1931. 

011 or about 10 October, 1980, the defendaiit TT. LL Simon cml~loyeil 
the plaintiff Cl~ar les  Pcnrsoll to superintend the performance of his con- 
tract n i t h  the city of Kinston. at a salary of $350.00 per n~onth .  The 
plaintiff e ~ ~ t e r ~ t l  1111011 the performallre of his duties untler qaid contract 
of c m p l o ~ m e ~ i t  tluriilg the month of October, 1930. and co~ i t i~ iu td  ,to 
perform the same until the contrart of the defendant TT'. A. Simon with 
the city of Kinston TI as completed during the month of October, 1031. 

Thi, action n.as begun on 21  January .  1932. I n  his cornplai~lt the 
plaii~tiff alleges that there is non due him by the dcfe~~dai l t  TIT. -1. 
Simoil for liiq s?r\-ice~ under his roiltract of tnll~logmcnt nitli the said 
defen(lmt the sum of $1,513.00, n i t h  interest from 10 October, 19::l. 

I11 their joint answer the clcfenclants deny that  tlwre i s  non t l u ~  the 
plaintiff by the defendant W. -i. Simon the .urn of $1,913 00; the>- 
admit that  they are indebted to the plaintiff in the sum of $253.33, :ind 
offer to pay the said sum into court ill full discharge of their llahility to 
thc plailitiff on the cause of action alleged in  the complailit. 

Thc. issue submitted to tllc jury at the trial of the action n as answered 
as follo~r s : 

(Ti1 n l ~ a t  amount are the defendants indebtetl to the plaintiff? An- 
sne r  : '$I,S13.00, n i th  interest.' " 

From judgrncnt that t h r  plaintiff recoxer of the tlefendant I!-. -1. 
Simon, as princ.iyal, and of the defendant Xarylantl Casualty Corn- 
pa l~y ,  :is w r ~ t y ,  the sum of $1.813.00, n i t h  interest from 10 October, 
1931, a ~ i d  the costs of the action, the defendants nppetrled to the Supre~ne  
Court, assigni~lg errors in the trial. 

E l y  J .  P e r r ~ l ,  Kptznelh C.  R o y a l l ,  a?td A l l e n  L a n g s t o n  for p l a i n t i f  
R o u i e  CC R o u s e  a i d  Cat  r ,  Po i s son  CC J a m e s  for defendants .  

Con- so^, J. There ~ v a s  no error ill the refusal of the court below to 
allow the motion of the tlefendants, a t  the close of all the evidence, for 
judgment as of nonsuit. A~signnle l~ts  of error based on exceptions to 
the rulings of the court on this  inotion cannot be sustained. 

The eridence for the plaintiff tended to show that  the defendant Mr. A. 
Simon is indebted to the plaintiff in the sum of $1,813.00, nit11 iutercst 
f r m  10 Octobe~, 1931, as  alleged in the complaint. This e~idence ,  
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although contradicted in some respects by the evidence for the defend- 
ants, mas properly submitted to the jury. 

The contention of the  defendant Maryland Casualty Company that i t  
is not liable to the plaintiff in this action under the terms of its bond 
cannot be sustained. Conceding that under the decision cf this Court in 
Noore v. Industrial Company, 138 N .  C., 304, 50 S. E.,  687, the said 
defendant is not liable under its bond, strictly construed, Eor the amount 
due by the defendant W. A. Simon to the plaintiff for s e i ~ i c e s  as super- 
intendent of the work performed by the said defendant under his con- 
tract with the city of Kinston, me think that in the instant case the bond 
must be construed together with the contract, which is ~teferred to and 
made a part  of the bond. I t  is expressly provided in  the contract that  
the bond shall be conditioned for the payment of wages due not only to 
laborers, but also to foremen and superintendent. I t  is well settled as 
the law in  this jurisdiction that  a contractor's bond executed and filed 
pursuant to the provisions of the contract, and in  compliance therewith, 
and the contract must be construed together, in order to determine the 
extent of the liability of the surety under the bond. 

I n  Xfg .  C'o. 2). Blaylock, 192  N. C., 407, 135 S. E., 136, it is said:  
"The principle is well established by many authoritative decisions, here 
and elsewhere, that i n  determining the surety's l iabil i t ;~ to third per- 
sons, on a bond given for their benefit and to secure the faithful per- 
formance of a building contract as i t  relates to them, the contract and 
bond are to be construed together. N f g .  Co. v. Andrews, 165 N. C., 
285, 81 S. E., 418. The obligation of the bond is to be read in the light 
of the contract i t  is g i ~ e n  to secure, and ordinarily the extent of the 
engagement, entered into by the surety, is to be measured by the terms 
of the principal's agreement. Brick Co. v. Gentry, 1!)1 N. C., 636, 
132 S. E., 800, and cases there cited." 

When the contract and the bond in  the instant case arc: read together, 
i t  is manifest that it mas the intention of the parties to the contract as 
well as of the parties to the bond, that  the bond should be liable for the 
wages not only of laborers, but also of foremen and :;uperintendents 
employed by the contractor in the performance of his contract. Indeed, 
in their answer to the complaint in  this action the defendants do not 
deny their liability to the plaintiff on the cause of action alleged in the 
complaint. They put  in  issue only the amount due by the defendant 
W. A. Simon to the plaintiff for his services under his :ontract of em- 
ployment. Their contention as to such amount was not sustained by 
the jury. 

The contention of the defendants that  i t  was error for the trial court, 
after the plaintiff had rested his case, and after the motion of the defend- 
ants for judgment as of nonsuit under the statute, C. s., 567, was denied, 
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VAN LAXDIECHAM v. SEWING MACHINE Co. 

a n d  before ei ther  of t h e  defendants h a d  offered evidence to  allow the 
plaintiff to offer additional evidence, cannot be sustained. T h e  action 
of t h e  court x i s  within i ts  discretion, and  f o r  t h a t  reason is  not review- 
able by this  Court .  T h e  r ights  of the  defendants under  the s tatute  were 
not affected by  the  action of t h e  court.  I t  might  have  been otherwise 
if their  motion a t  t h e  close of the  evidence f o r  t h e  plaintiff h a d  been 
allom-ed. 

Conceding, however, t h a t  t h e  action of the  court  of which the  defend- 
an t s  complain was not i n  accord wi th  the practice heretofore, obtaining 
i n  th i s  State ,  vie a r e  of opinion t h a t  n o  h a r m  resulted t o  the  defendants 
i n  the instant  case f r o m  such action. T h e  facts  shown by  the  additional 
evidence were not determinative of the  r ight  of the  plaintiff to  have h i s  
case submitted t o  the jury. T h e  purpose and effect of the  evidence was to 
b r ing  plaintiff's case within the  principle on  which X o o r e  v. Intlustrial 
Company, supra, was decided. T h i s  pr inciple  h a s  no application i n  the  
instant  case. 

T h e  judgment i n  this  action i s  affirmed. 
Y o  error .  

TEIOIIAS VAX IAKDINGHAM. JR., n r  HIS i Y ~ x ~  FRIESD, THOMAS VAN 
LAXDINGHAM, SR., v. SISGER SETTING MACHINE CORIPA?X AXD 

U. R. RUSSICLL. 
(Filed 21 Sovember, 1934.) 

1. Appeal and Error J g-Whether nonsuit should be considered solely 
on rvidcnce offcred before plaintiti rested held immaterial on record. 

Where a defendant's motion as  of nonsuit should be allowed whether 
only the evidcnce introduced before  lai in tiff rested or whether all the 
evidence in the case is consideretl, the defendant's contention that it  was 
entitled to hare the motion considered solely upon the evidence introduced 
before the plaintiff rested, without considering the evidence introduced 
by its codefendant and the plaintiff's evidence in rebuttal thereof, al- 
though defendant had cross-examined the n itness of its codefendant, need 
not be decided on appeal. 

2. Automobiles D b-Evidence in this case held insufficient to be sub- 
mitted to jury on issue of employer's liability for driving of em- 
ployee. 

Evidence that the driver of an automobile owned same but was em- 
ployed by a sewing machine company and used the car for the business 
of his emplojer when occasion required, and that a t  the time of injury 
to plaintiff by the negligent driving of the car, the employee had on the 
rear of the automobile a sewing machine belonging to the employer, is held 
insuficient to be submitted to the jury on the issue of the employer's 
liability for the employee's negligent driving, and this result is not 
altered by further evidence that a t  the time of the injury the employee 
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was driving from the office of the employer to the employee's home for 
lunch, without evidence that the car owned by the em1)loy~e Ivas used 
exclusively for business of the employer, the evidence failing to show 
that the relationship of master and servant existed a t  111e time and in 
respect to the very transaction out of which the injury arose. 

,IPPE,AL by the corporate defendant from Hill, Spec ia l  Judge, a t  De- 
cembw Term, 1933, of NECI~LESB~RG.  Reversed. 

This  n a s  a civil action, instituted by the minor plaintiff, Thomas 
Van Landingham, J r . ,  by his  nest friend, for personal injuries alleged 
to have been proximately caused by the negligence of the defendant 
Russell while in the employnlelit and in  the furtherance of the business 
of his (.odefendant Singer Sewing Machine Company. The defendants 
filed separate answers. 

On 15 May, 1930, the plaintiff, then a lad of about ten years of age, 
while on East  Seventh Street, iwar the intersection of A l~xander  Street, 
in the city of Charlotte, was struck by an  automobile driven by the 
defendant U. R. Russell, and injured. 

There was evidence tending to show that the injury ;o the plaintiff 
was proximately caused by the negligence of the defendant Russell, as 
alleged in the complaint, and the jury so found. The j u r , ~  also answered 
in the affirmati~e an  issue reading as follon s : ' (Was the ( efendant IT. R. 
Russell, a t  the time alleged i11 the complaint, acting u Lthin the scope 
of his ~ m ~ p l o y m ~ n t  and in the furtlierance of the business of the Singer 
Sewing hIachine Company ?" 

The court signed judgment in  faror  of the plnintiii against both 
defendants, and the defendant Singer Sewing Xachine Company ap- 
pealed, assigning errors. 

J .  L L Z ~ T C I I C ~  J O ~ C S  for appe l lan t  S i n g e r  S e x i n g  ,lIaclzii,e C o m p a n y .  
7'0711 1'. J inz ison,  G. T .  Carswcl l ,  and  J o e  IT'. Ervin f o r  appellee.  

SCIILA~I; .  J. Upon the plaintiff resting his case both defendants 
rnoled to disnliss the x t i o n  and for a judgnlent as of nonsuit, which 
motions n-ere deiiictl, and the defelidants e~cepted .  TVh(~eupon the de- 
fendant Iiussell offcred eJ idenw, illcludiiig his own testimoii~-, and liis 
codefclidant Singer Sev ing Xacliine Company cross-esimined Russell 
and tliv otliw n itnesses introduced by h im;  and at the close of defendant 
Russell's eridence the plaintiff offered further evidence in rebuttal. Both 
defendants, when all the evidence was in, renewed their motions thereto- 
fore n ~ a d e  to dismiss the action and for judgment as of nonsuit, and 
upon the motions being denied, again noted exceptions. 

The defendant Singer Selling Machine Company did 1ot a t  any time 
introduce evidence, and now contends it has the right, upon this appeal, 
to have its motion for a judgment as of nonsuit consillered upon the 
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evidence alone of the plaintiff offered prior to  the evidence of its co- 
defendant and rebuttal evidence of the plaintiff. This raises the inter- 
esting questions as to whether the corporate defendant's position is well 
taken in the first instance; and if so, whether its right to  ha^-e its motion 
so considered was w i v e d  by its cross-exapination of the witnesjes of its 
codefendant. However, Tve are not called upon to decide these ques- 
tions, since we have reached the conclusion that  the corporate defendant's 
motion for judgment as  of nonsuit should have been granted whether 
the evidence taken after the plaintiff's resting his case be considered or 
not. 

This  Court, in emphasizing the essentialness of establishing the fact 
that  the employee was acting ~ i t h i n  the scope of his employment a t  the 
time of the injury, when it is sought to hold an employer responsible for 
an  in jury  inflicted by the employee, says, in the case of Xartin v. Bus 
Line, 197 K. C., 720 (721-2) : "TT'hen it is  sought to hold one respon- 
sible for the neglect or tort of another, under the doctrine of respondeat 
superior, at  least three things must be made to appear, yea four, and, 
upon denial of liability, the plaintiff must offer 'some evidence which 
reasonably tends to prove every fact essential to his success7 (5'. v. 
Bridgers, 172 S. C., 879, 89 S .  E., 804). These a re :  

"1. That  the plaintiff was injured by the negligence of the alleged 
wrongdoer. l lur t  v. Power Co., 191 K. C., 696, 110 S. E., 730. 

"2. That  the relation of master and servant, employer and employee, 
or principal and agent, existed br t~reen the one sought to be charged 
and the alleged tort feasor. Linville v. Sissen, 162 N. C., 95, 77 S. E., 
1096. 

"3. That the neglect or wrong of the servant, employee, or agent n a s  
done in the course of his cn~ployment or in t h ~  v o p r  of his authority. 
Ferguson v .  Spinning Co.. 196 N. C., 614, 146 S. E., 597; Fleming 2;. 
Knitting Xz l l s ,  161 S. C., 436, 77 S. E., 309. 

"4. That  the servant, en~ployee, or agent TI as engaged in the n orli of 
the master, employer, or principal, and was almit  t l i c  huii11~;s of his 
superior, a t  the  time of the injury. Gurley v. l'oxer Lo., 172  IT. C., 
690, 90 S .  E., 943. 

"It is elementary law that the master is responsible for the negligence 
of his serrant which results in injury to a third person when the servant 
is  acting within the scope of his employment and about the master's 
business. Roberts 1;. R .  R., 143 N.  C., 176, 55 S. E., 509; 8 L. R. A. 
(S. S. ) ,  798, 10 Ann. Cas., 375. I t  is equally elementary that  the 
master is not responsible if the negligence of the servant which caused 
the in jury  occurred while the servant was engaged in some private 
matter of his  own or outside the legitimate scope of his employment. 
Buclcen v. R. R., 157 N. C., 443, 73 S. E., 137; Doran v. Tlzomsen, 76 
N. J. L., 754." 



358 I N  T H E  S U P R E M E  COURT.  [207 

I f  we consider, with the admissions, only the evidence offered by the 
plaintiff upon the issue as to  whether the defendant Ru:lsell mas acting 
within the scope of his  employment and in  the furtherance of the busi- 
ness of the Singer Sewing Machine Company a t  the time and place 
alleged, we have, and no more, the admission that  Russell was employed 
by his codefendant and was, a t  said time and place, dl-iring a n  auto- 
mobile which he  himself owned and used when occasion required in the 
business of the codefendant; and evidence tending to sh3w that  a t  said 
time and place there was on the rear of said automobile a Singer 
sewing machine. We do not think these admissions and evidence make 

u 

out a prima facie case upon this issue. 
I f  we consider the evidence introduced by the defendant Russell we 

have added evidence tending to show, and no more, that  Russell was 
employed by the sewing machine company upon a salarmy and commis- 
sions under a n  all-time contract, and was on his way from the office of 
the company to his home for lunch when his automobile struck the 
plaintiff, and we think, with this addition, the evidence still falls short 
of establishing a prima facie case. There is nothing in  any of the 
evidence tending to show that  the automobile which the defendant 
Russell owned and was driving was used exclusively for business pur- 
poses. 

"The doctrine of respondeat superior applies only when the relation 
of master and servant is shown to exist between the wrongdoer and 
the person sought to be charged for the result of wrong, a t  the time and 
in  respect to the very transaction out of which the in jury  arose.'' 
finville v. Nissen, 162 N .  C., 95 (101). This familiar principle has 
been repeatedly applied by this Court, most recently in  the case of Cole 
v. Funeral Home, ante, 271. 

W e  conclude that  his Honor was in  error i n  denying the motion of 
the Singer Sewing Machine Company for a judgment as of nonsuit. 

Reversed. 

LESLIE  CARLISLE MORRIS, BY HIS R'EXT FRIEND, S. T. MORRIS, v. D. J. 
SPROTT, TRADING AS SPROTT BROTHERS FURNITURIZ COMPANY. 

(Filed 21 November, 1034.) 
1. Negligence C b-- 

I t  is error for the trial court to hold as a matter of h w  that a seven- 
year-old boy cannot be guilty of contributory negligence. 

2. Sam- 
While a child is not chargeable with the same degree of care as an 

adult, he is required to exercise such prudence for his own safety as one 
of his age may be expected to possess, which is usual1,y a question for 
the jury. 
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APPEAL from Harding, J., at  April  Term, 1934, of CABARRUS. New 
trial. 

The  plaintiff, a lad of seven years of age, institutes this action by his  
next friend and father, for personal injuries alleged to have been proxi- 
mately caused by the negligence of the agent of the defendant. I t  is 
alleged in the complaint that  the driver of the defendant's truck negli- 
gently backed said truck over the plaintiff and injured him, and in the 
answer it is alleged that  "the plaintiff contributed to and proximately 
caused his olrn injury and by his own negligent acts and conduct, i n  
that  he was hanging underneath defendant's t ruck;  in that  he failed to 
exercise that  degree of care one of his age, intelligence, and experience 
should have exercised under the conditions and circumstances then and 
there apparent to h im;  and that  this defendant pleads such negligence 
on the part  of said minor plaintiff in bar of his right to recover." 

The court submitted issues as to the defendant's negligence and as to 
the measure of damage, and declirled to submit an  issue as to the con- 
tributory negligence of the plaintiff, tendered in  proper form and i11 due 
time by the defendant. The  court intimated that  since i t  a p p e n r ~ d  that  
the plaintiff was seven years old a t  the time of the alleged in jury  he was 
of the opinion that  the plaintiff could not be guilty of contributory 
negligence, and for that  reason declined to submit the issue tendered by 
the defendant. T o  this ruling of the court the defendant excepted. The  
court also charged the jury "that a seven-year-old child is incapable 
under our law of being guilty of contributory negligence as a bar to his 
right of action for  damages for negligence of a defendant, if any," and 
the defendant excepted. 

The issues submitted were answered in favor of the plaintiff, and 
judgment in accord therewith entered, and defendant appealed, asGgning 
errors. 

Hartsell & Hartsell for appellant. 
H .  S. Williams, R. R. Hawfield, and 8. L. Taylor for appellee. 

SCHEKCK, J. W e  think his Honor's holding, as a matter of law, that  
a child of seven years of age is incapable of being guilty of contributory 
negligence is in conflict with the decisions of this Court, which are to the 
effect that contributory negligence on the part  of a child is  to be meas- 
ured by his age and his ability to discern and appreciate the circum- 
stances of danger;  and i s  not chargeable with the same degree of care 
as  an  experienced adult, but is only required to  exercise such prudence 
as one of his age may be expected to  possess; and this is usually, if not 
always, when the child is not wholly responsible, a question of fact for 
the jury. Rolin v. Tobacco Co., 141 N .  C., 300; Alexander v. States- 
ville, 165 N.  C., 527; Fry v. Utilities Co., 183 N .  C., 281; Ghorley v. 
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R. R., lS9 S, c., 634;  Hoggarcl v. R, R., 194 N. C., 256;  and  T a r t  v. 
R. R., aoe s. c., 52. 

TVe nre not u&nindful of t h e  case of L lshby  v. R. R., 172 K. C., 98, 
relied upon by the  plaintiff.  I n  th i s  case tlie plaintiff TYas a child of 
eight years  of age, a n d  the  last sentence of the  o p i n i o ~ ~  reads :  "Con- 
t r ibutory negligence callnot be at t r ibuted to a child of t h e  age  of the  
plaint i f f  a t  t h e  t ime of this injury." I Iowe~-er ,  this  Cour t  has  recently 
distinguished, if not o\-crruled, the  above-quoted ut terance i n  the case of 
B r o w n  ?;. R. R., 19.5 N. C., 699. Certainly, if the  sentence quoted is 
read without strict reference to the facts  of the  case it  i s  i n  conflict ~ ~ i t h  
t h e  u n i \ - e r d  lioltlii~g of this  Cour t  ill otllcr caws where contributory 
negligence h a s  been pleaded a s  a bar  to recovery by  infants  of sere11 years 
of age arid upward.  Chief Justice Cin14- ,  TI-110 wrote the opinion i n  
ds l tb !~  L.. l?. Il., snp7u, i n  a coliciirring opiliioli i n  t h e  case of F r y  v. 
D'filifics Co.,  supra ,  quoted wit11 a p p r o ~ a l  froin F o n d  v. Pozcer C'o., 
170 S. C., 50, as  follon-s: "We fiiid i n  the books m a n y  C:WS where chil- 
dren of various ages, f r o m  scleil years  u p ~ r a r d ,  have heen denied re- 
covery because of the i r  own ~ i e g l i g e ~ ~ c e . "  T h i s  assertion i n  t h e  Fonrd  
case, s u p ~ a  (which actual ly reads six y x r s  instead of seven years) ,  i s  
follo~ved by  a ci ta t ion of a long list of authorities. I t  i ;  not a t  a l l  im- 
probable t h a t  t h e  apparent ly inac l~er ten t  statement of t h e  l a te  learned 
Chicf ,Justit c i n  Ashby ' s  case, s u p )  a, misled the court bcloxv. 

T o  the  end that  tlic defendniit m a y  havc. submitted to tllc ju ry  a n  
issue a s  to the  contributory negligcncc of tlie plaintiff, under  a c l ~ a r g e  i n  
consonance wit11 this  opinion, we award  a 

N e w  tr ia l .  

T O K S  O F  AIORGASTOS, A JIL~SI~IPAI, COIIPOI~ATIOS. as, HCTTOS & 
BURnOSSAIS ( 'OJIPAXT, ISC., v. C.iROI,ISE HlJDSOS. 

(Filed 21 Sovember, 1934.) 

1. Trespass I3 b-Ownw of an easement upon lands and owner of fee 
thcrein may maintain joint action for t r ( L ~ p a ~ s .  

A ton7n o\vninq by condnni~ation an ensenlent over l an l s  for its water- 
shed and the onnr r  of the fee in such lands may maintain n joint action 
ag:iinst n tliircl party for damages for trespass and to restrain further 
acts of trespass, both plaintiffs linvin:: an interest in the land% 

2. Trespass I3 r-Complaint held to state cause of action for trespass. 
A complaint alleging that tlefei~dant \~rongfully and u~~lawful ly  entered 

111x111 la i~ds  O V C ~  wliicli the inmlicilml pli~intiff owned an eascment for its 
watershed and in which the other 1)laintiE owned the ftx. mltl that the 
defendant cut and removed from the lands valuable timber arid inter- 
fered with thc enjoyment of the easement, and tlireatcw?d the health of 
the citizens of the town, and praying damage for the tresl)asses com- 
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mitted and a n  order reftraininr further acts of trecpnqs. r s  kc7d not de- 
murrahlc on the qround that it f:~ilc to ctntc a cause of action, i t  not 
being nllcwd that defendant owned or lircd u ~ o n  land embraced in the 
muiiici~xtl n atcrshed. C. S.. 7116. 7123. 

CITIL ACTIOS, before I lurc l ing ,  J . ,  a t  August Term,  1934, of BTRRE. 
I t  n as alleged that  the  plaintiff t o n n  of Morganton was  a municipal  

c o r l ~ o ~ x t i o n .  owning, n l a i n t a i ~ i i ~ i g ,  and operat ing a pnhlic n ater  system, 
snliplj-ing c i t i ~ e n s  ant1 resiclenti; of t h e  town ~ i t h  ~ v a t c r  neceqsnry f o r  
domestic conamnntion and for  tlw ijrotection of the  heal th of the citi- 
zens. I t  n a s  fu r ther  allcgcd tliat in  o r ~ l c r  to  secure a proper   rater- 
shed t l ~  t o x n  hail duly contl(milird the ncwqsary d r a i ~ i a g c  area to  pro- 
tect .aid \r atcr  supply, and  a, a result of such c o n d m ~ n a t i o n  n.xs "the 

- - 

on.lier of a n  eaqemelit and  r ight  i n  and  to the said lands and ~jremises 
L 

conqtituting i ts  said ~vatershed." 
T l ~ c  plaintiff H u t t o n  & B u r b o ~ ~ n a i s  Company is  tlie o ~ n l e r  of a large 

boundary of lalid i n  B u r k e  County, including t h e  portion of l and  which 
had  b ~ e n  condemned by the to\\ n a s  a ~ m t e r s h e d .  

I t  n.:ls a1lc~gi.d tha t  the defendmt ,  "mider sorne ymr ions  claim un- 
f o u ~ ~ t l e t l  ill law, ha5 rc.cently un lanfu l ly  entered a i d  trespasstvl upon 
said premises, . . . cuttilig ant1 remor ing  f r o m  tlie b o u ~ ~ t l a r y  of 
rh in t i f l ' s  saitl ~ ~ a t e r s h d  cer tain valuable t imhcr  trees stantline and 
g r o n i n g  tlwreon, ant1 is  thrc:~tcning to continue to  cut  and remorc f r o m  
plaintifi's snit1 TI atershetl much I aluahle tiuiber treeq, and will, n i  plain- 
tiff is atlxiscd and  believw, coritinue to  cut and  remole  f r o m  plaintiff's 
~ a t c r s h e d  tlic said stmlding a n d  groni l ig  t imber  t l imwn,  ant1 n i l l  pol- 
lute  said water  s u p l ~ l y  of tlie plailitiff nuless cnjoinr~tl and re-trainc'rl 
by  the  ortler of the court. . . . T h a t  t h e  cn t ry  on snit1 lalrtlz and 
primiscs  by defendant c .o i~s t i tu t i~~g  1)laintifYs natcrshctl ib u ~ i l a n f u l  
ant1 nrol igful ,  and  constitutes a dangerous nuisance and  p o t e ~ ~ t i d  ill- 
fectiou and  c o n t a n h : ~ t i o a  of the TI a ter  <upply of snit1 ton 11 of Morgan-  
ton. and  such continuetl cn t ry  ant1 trcqp:~ss upon plai i~t i f f ' s  saitl n a t e r -  
shetl endangers tlic l i ~  cs and health of the  cituenq of tlic q'~i(l tonn."  

Tl ie  plaintiffs alleged tha t  they n e w  damaged ill the  sum of $;i00.00 
by rtJasoii of sue11 uri lanful  and  n r o ~ i g f u l  treipaqs, a i d  ask that  311 

illjuiiction be iszuetl restrai~i i i ig  fu r t l i r r  trespass. 
Tlie dcfendaiit demurred to t h e  romplaint  upo11 tlie ground tha t  there 

was a misjoinder of both part ies  and cauqes of action, a ~ i d  furtllcr,  t h a t  
neitller plaintiff had  stated f a c t i  sufficient to  constitute n cause of action. 

T h e  demurrer  was sustained and  the plaintiffs appealed. 

Xzd1 cC. P u t f o n  and Char l e s  TI ' .  I l a g b y  for p l a i n t i f s .  
I .  II'. d c e r y  and  0 .  L. l l o r f o n  for d c f e n d a n f .  

BRO(,DLS, J. T h e  situntioii is t h i s :  T h e  H u t t o n  S. Burbonnais  Com- 
pany  o w ~ l s  a t rac t  of l and  i n  B u r k e  County. T h e  t o v n  of Morganton 
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owns and operates a municipal water supply in said county, and has 
duly condemned and now owns a n  easement in  and over a portion of said 
tract of land for the protection of its said water supply and of the health 
of its (citizens. I t  is alleged in the complaint and admitted by the 
demurrer that the defendant has unlawfully and wrongfully entered 
upon that portion of land constituting an  easement of the town, and has 
cut and continues to cut and remove valuable timber from the premises, 
and that such trespass not only interferes with the enjoyment of the  
easement but constitutes a menace to the health of the inhabitants of 
the town. 

This fact status produces the following question of law: Can the 
owner of the ease&ent and the owner of the land maintain a ioint 
action for damages heretofore accrued and at  the same time restrain 
further trespass upon the land by the defendant? The law answers 
the inquiry in  the affirmative. 

C. S., 7116, et seq., prescribes certain regulations and supervision with 
respect to watersheds. C. S., 7123, provides certain r ep la t ions  to be 
observed by persons residing or owning property on a watershed. I t  
does not appear, however, that the defendant resides or owns any prop- 
erty on the watershed in question, but, on the contrary, it is specifically 
alleged that the plaintiffs own the fee and the easemeni, superimposed 
thereon by a condemnation proceeding. 

An easement i s  an  interest i n  land, and i t  has been held by this Court 
that a tenant and an  owner may be properly joined in an  action for tres- 
pass or remainderman and life tenant. See B a l c u m  v Johnson,  177 
N. C., 213, 98 S. E., 532; l 7 o b l a  v. S o b l e s .  177 N. C., 243, 98 S. E., 
715; Y'ripp v. Li t t l e ,  186 K. C., 215, 119 S. E., 225; G m E e r  v. Ewbanks, 
197 K. C., 280, 148 S. E., 246; Combs  v. Brickhouse,  201 N .  C., 366 .  

Both plaintiffs have an interest in the land and the complaint states 
facts sufficient to ward off a demurrer. 

Reversed. 

ELIZA WILLIAMS AND L. W. WILLIAMS v. BLUE RIDGE BUILDING 
AND LOAN ASSOCIATION, A CORPORATIOX, ASD A. W. BURNS, JR., 
LIQUIDATIKG AGENT FOR THE CENTRAL BANK AND TRIJST COMPANY. 

(Filed 21 November, 1931.) 
Evidence B 

A charge that the burden of convincing the jury by "clear, strong, and 
convincing proof" means evidence convincing the jury lo a "moral cer- 
tainty" i s  held fo r  error. The degrees of proof required in civil and 
criminal actions, and definitions of same, are discussed by Mr. J u s t i c e  
Sckenck. 



N. C.] FALL TERM,  1934. 

APPEAL by the plaintiffs from Pless,  J., at  J u n e  Term, 1934, of BUN- 
coarm. New trial. 

This  xvas a cir i l  action, instituted by the plaintiffs to restrain a sale 
under a certain recorded deed of trust, signed, and purporting to be duly 
ackno~i~ledged before a notary public, by the plaintiffs, to tlie Central 
Bank and Trust  Company, as trustee, to secure an  indebtedness to the 
Blue Ridge Building and Loan Association. 

I t  is  alleged i11 the complaint that, while the feme plaintiff signed 
the deed of trust, she ne ier  appeared before the notary public whose 
name is  affixed to the certificate, and never, separately and apart  from 
her husband, asscnted thereto. This allegation is  denied in the answer. 
The case v a s  submitted to  the jury upon the folloning issue: 

"1. Did the notary public, Fenton H. Harris ,  take the private exami- 
nation of Eliza Williams touching her voluntary execution of the deed 
of trust dated 11 December, 1929, securing the sum of $7,000, recorded 
in Deed of Trust  Book 303, page 292 2" Upon the issue being answered 
in  tlie affirmatire, judgment was entered for the defendants, and the 
plaintiffs appealed, assigning errors. 

H a r r y  A.  Gorson for appellants.  
R. M. W e l l s  and X a r t i n  d X a r t i n  for appellees. 

Sca~xcrc,  J. The  appellants assign as error the following from the 
charge: "You enter the jury box mith the presumption that the private 
exanliiiatiosi was legally taken, and if that  presumption is  to be rebutted 
it iliust br tlo~lc by tlie plaintiff, the burden being upon her, Eliza Wil- 
lianis, to satisfy this jury by clear, strong, and convincing proof that  the 
prirate examination was not legally taken. The phrase 'clear, strong, 
and convincing proof7 means more than merely satisfying you, or satis- 
fying you by the greater weight of the evidence; i t  means she must fully 
satisfy you, that  is, satisfy you to a moral certainty that the certificate 
signed by the notary public, Fenton Harris ,  is not correct, that  her pri- 
vate examination was not taken." 

MTc are constrained to hold that  when his Honor, in explaining the 
meaning of the words "clear, strong, and convincing proof," told the 
jury that  the plaintiffs "must . . . satisfy you to a moral cer- 
tainty," he required of the plaintiffs an  intensity of proof not warranted 
or justified by the decisions of this Court, even in cases where it is  
sought to set aside a solemn act of a judicial officer. I f  the quoted 
words had been omitted, the charge would have been in  accord mith 
L u m b e r  Co. v. Leonard,  145 N. C., 339, where i t  is said:  "The court 
should instruct the jury with the greatest care i11 cases of this character, 
and explain to them that  the solemn act of a judicial officer is not to 
be lightly set aside, and certainly not upon a mere preponderance of 
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evidenc'e, but only upon ~ e r y  clear, strong, and cogent proof, which 
should fully conrince the minds of the jury." But  when the phrase 
"satisfy you to a moral certaiuty" was chosen his Honor adopted the 
language that  this Court llas un i~e r sa l ly  used in criminal cases to define 
the clause ('satisfy you beyond a reasonable doubt." 

I n  this jur i sd ic t io~~ there are  three degrem of proof 1.equired of the 
party up011 \\lion1 the o n u s  p ~ o b a n d i  rests. First, in ordinary civil 
actions the burden is to satisfy the j u r ~  by the greater weight of the 
evicielwe; and, second, in certain rases of an equitable nature, such as 
where i t  is sought to reform a nr i t ten  instrument, or prove the terms of 
a lost ni l l ,  or to impeach the probate of a married roman's deed, the 
burden is  to establish the contention by clear, strong, and cogent proof; 
and, third, i n  criininal actions the burden is to show t i e  guilt of the 
accusccl b c y o ~ ~ d  n rcasonable doubt. E l l e f t  c. E l l e t t ,  157 S. C., 161; 
i l l o n t g o v z e ~ y  v. Lewis ,  157 PI'. C., 577. The first phrase, '(greater weight 
of the exidelm," has been universally explained by "the preponderance 
of the evidence," B u t c h e r s  S u p p l y  C O .  v. C o n o l y ,  204 2J. C., 677; the 
second plirase, "clear, strong, mtl cogent proof," by widenee which 
"slioultl fully convince," Lunzbel-  Co .  v. Leonard ,  supra;  and the 
third l h a s e ,  "beyolid a r easo~~ab le  doubt," by '(to a moral certainty," 
S. L'. St l iool l~el t l ,  184 X. C., 721. 

T V ~ I ~ ~ I  his IIonor placed upon the plaintiffs the burden of establishing 
their coiltentioli "to a inoral certaiaty" he took this case out of that  line 
of cases requiring the second degree of proof, and placed i t  i n  the cate- 
g o r ~  of c r in~ ina l  cases requiring the third degree of proof. I n  this we 
think there was error, and therefore award a 

S e w  trial. 

JOSEPH I3. CHESHIRE, JIL, A S D  J. C. ALLISON, RECEIVERS O F  T H E  
PAl<Iil~R-HUKTEItI REALTY COJIPASY, v. V. 0. PARKER A K D  AJIERI- 
C A S  EJIPLOYERS INSURANCE COhlPANY. 

(Filed 21 November, 1934.) 

1. Fraudulent Conveyances C e-Form of question relating to solvency of 
corporation at  time of transfer held not prejudicial. 

111 it11 ;tc.ticm svelii~~g to cst:ll~lish fraud in the transfer o:i corgorate prop 
erty by  th(. lrrc,sitlcx~~t of the corl~oration in 1):tying a 1)reSsisting debt due the 
l~ r tk l rn t ' s  ~v i f c l  by tliecorporation, ;I qut'stiou to the l)rvsitlent ax il witness 
ill his own Iwl~alf as to w11ethc.r he hat1 a "feeliilg" the corpcration wns solv- 
ent at thr timc~ of tlic tr:tiisfers will not be held for reverkible error iv11ei.e 
it al)l)r;lrs from the \viti~ess' itns\\-er that lie understood tlw questio~~ to b:? 
as to his opinion of the solvency of the company a t  the times in question. 
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2. Same-Admission of testimony in this case held not prejudicial. 
In an action seaking to establish fraud in the transfer of corporate 

property by  tlle 1)residmt of the corporntic~n i n  paying a prePsisting tleht 
d11~  the ])resident's wife by the corp)ratioii, the admission of testimony by 
tllc president as a witness in his o\\-11 b~half  as to his present financial 
contlition cannot he held for rwersihlr error. 

3. Fraudulent Conveyances C g- 
Instructions of the court upon the issue as  to the solvency of the corpo- 

ration a t  the time of application of funds by the president thertbof to a 
pre&sisting debt due by tlie corporation to the president's \ l ife are held 
to be without error in this caw. 

4. Fraudulent Conveyances A d- 
Transfer of corporate fui~dr by the president of the corporation to a 

pre&sisting debt due by the corporation to the prrside~~t 's  wife is not 
wrongful and dues not constitute nilful misapplication of the funds by 
the president, if at the time of such transfers the corporation is solrent. 

I ~ P P E I L  by plaintiffs from Grady, J., at April  Term, 1934, of WAKE. 
No error. 

This is an action to recovcr of the defendants the sum of $5,795.05. 
The plaintiffs a rc  tlie receirers of tlie Parker-Hunter Realty Com- 

pany, a corporation organized under the laws of this State. T h ~ y  have 
besn engaged in the performance of their duties as  such r ece i~e r s  since 
their appointment on 20 August, 1930. 

Pr ior  to his resignation on 22 July,  1930, the defendant V. 0. Parker 
was the president and treasurer of the Parker-Hunter Realty Company 
and n as in the actire managenlent of its business. 

P r io r  to 1 January ,  1930, the defendant American Employers Insur-  
ance Company liad executed and delirered to the Parker-Hunter Realty 
Company n bond, by wliich it agreed to reimhurqe the said company for 
any loss it might sustain, not to exceed the sum of $5,000, caused by the 
fraud,  tlislionc~ty, forgery, theft. embezzlement, wrongful abstraction, or 
wilful iiiieapplication of its property by the said V. 0. Parker, its presi- 
dent and treasurer. The  said bond TI as in full force at all times between 
1 January ,  1930, ancl 22 July,  1030. 

It is alleged i n  the complaint that  a t  rarious times betveen 1 January,  
1930, ancl 82 July,  1930, the defendant V. 0. Parker,  as president and 
treasurer of the Parker-Huntcr R d t -  Company, wrol~gfullg abstractecl 
and wilfully misapplied the sum of $5,798.05, the property of tlle said 
company. This allegation is denied in the answers filed by the de- 
fendants. 

There was evidence a t  the tr ial  tending to shorn that a t  various times 
betn-een 1 January ,  1930, and 22 July,  1930, the defendant V. 0. Parker, 
a s  president and treasurer of the Parker-Hunter Realty Company, di- 
rected the secretary of said company to issue i ts  checks payable to him, 
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and that the amounts of these checks were charged to him, with the 
understanding that the aggregate of such amounts should be credited on 
a note for the sum of $14,200, executed by the Parker-Hunter Realty 
Company and payable to Mrs. Annie L. Parker, his xife. The con- 
sideration of said note was money which had been loaned ,o the company 
by Mrs. Parker. The aggregate amount of these checks on 22 July, 
1930, was $5,798.05, and on said day the said amount was credited on 
the note of Mrs. Parker by the secretary of the company, pursuant to 
the instructions of Dr. J. Rufus Hunter, the successor of the defendant 
V. 0. Parker, as its president and treasurer. 

The issues submitted to the jury were answered as follows: 
"1. Did the defendant V. 0. Parker, while acting as president and 

treasurer of the Parker-Hunter Realty Company, betwcsen 1 January, 
1930, and 22 July, 1930, withdraw from the assets of said company the 
sum of $5,798.05, and apply the same on a preexisting debt due his 
wife by said company? Answer (by consent) : 'Yes.' 

"2. I f  so, at  the time of said withdrawal was the Parker-Hunter 
Realty Company insolvent ? Answer : 'No.' 

"3. Did the withdrawal of said funds and the application to the pre- 
existing indebtedness amount to a fraud, or to a wrongful abstraction, 
or to a wilful misapplication, as alleged in the complaint? Answer: 
'No.' " 

Fronl judgment that they recover nothing of the defendants, or either 
of them, the plaintiffs appealed to the Supreme Courl, assigning as 
errors the rulings of the court on plaintiffs' objections to the admission 
of evidence, and instructions of the court to the jury. 

Paul B. Smith and Murray Allen for plaintiffs. 
Bunn & Arendell for defendant V .  0. Parker. 
J .  M .  Uroughton for defendant American Employers Insurance Com- 

pany. 

C o i w o ~ ,  J. The contentions of the plaintiffs that the1.e was error in 
the refusal of the court to sustain their objections to questions ad- 
dressed to the defendant V. 0. Parker while testifying a3 a witness for 
the defendants, as to whether or not he had a "feeling" that the Parker- 
Hunter Realty Company was solvent at  the times he withdrew sums of 
money from its treasury and applied the same as payinents on Mrs. 
Parker's note, and as to his present financial condition, cannot be sus- 
tained. The answer of the witness to the first question showed that 
he understood that he was asked his opinion as to the solvency of the 
company at the times he caused the checks to be issued to him by the 
secretary of the company. The jurors, as intelligent men, could not 
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have been improperly influenced by the question to or by the answer of 
the witness with respect to his present financial condition. 

The plaintiffs did not object to the issues submitted by the court to 
the jury, but tried their case on the theory on which the issues were 
drawn. There was evidence tending to show the solvency of the com- 
pany a t  the times of the withdrawal and application of the money. 
This  evidence was submitted to  the jury under instructions which are 
free from error. Assignments of error based on exceptions to these 
instructions are not sustained. 

I f  the Parker-Hunter Realty Company was solvent a t  the time the 
money was withdrawn by the defendant V. 0. Parker  and applied by 
him as payments on Mrs. Parker's note, as  the jury found, then such 
withdrawal was not wrongful, and such application was not a wilful 
misapplication. There was evidence tending to show that  the directors 
of the company knew and approved of the action of the defendant V. 0. 
Parker.  There was no evidence tending to show that  such action was 
fraudulent. 

The judgment is affirmed. 
N o  error. 

W. G. SMITH A N D  HIS WIFE, OR-4 H. SMITH, v. THE FINANCE COMPANY 
O F  AMERICA. 

(Filed 21 November, 1934.) 
1. Process B d- 

A fo re i ,~  corporation, having property and doing business in  this 
State and not having a process agent here, may be served with summons 
by service on the Secretary of State, in accordance with C. S., 1137. 

2. Limitation of Actions I3 e- 
The nonresidence of a foreign corporation will not prevent the running 

of the statute of limitations in its favor where constantly from the 
accrual of the cause of action it might have been served with sumlnons 
under the provisions of C .  S., 1137. 

3. Limitation of Actions A b- 
An action to recover the statutory penalty for usury, C. S., 2306, is 

barred after the lapse of two years from the accrual of the cause of action 
in the absence of disability o r  nonresidence affecting the running of the 
statute. C. S., 442 ( 2 ) .  

APPEAL by plaintiffs from Grady, J., at  J u n e  Term, 1934, of WAKE. 
Affirmed. 

This is  an  action to recover of the defendant the statutory penalty 
for usury. C. S., 2306. 
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Among other defenses relied on by it, the defendant in its answer 
pleads the statute of limitations, C. S., 448 (2).  The  f t c t s  with respect 
to this defense were agreed on by the parties to the action. They are 
as  follo~vs : 

1. The  plaintiffs are citizens of the State of North Carolina and resi- 
dents of Wake County, in said State. 

2. The defendant is a corporation, organized under the laws of the 
State of Delaware, with its principal office in the city c~f Baltimore, i n  
the State of AIaryland. It has not been domesticated in the State of 
Kor th  Carolina, and a t  the date the cause of action alleged in  the com- 
plaint accrued it did not have, nor has it at any time since said date 
had in this State, a process agent on whom summons or other process 
could be serred. I t  has, ho~ ie re r ,  since said date continuously, until 
the colnmencement of this action, o~vned property and cone business in  
this State. 

3. The  summons in this action was issued on 28 S(xptember, 1933, 
and Xvils served 011 Stacey W. Wade, Secretary of State of North Caro- 
lina, under the provisions of C. S., 1137. The cause 0.' action alleged 
in the complaint accrued more than two years prior to 28 September, 
1933. 

On these facts the court mas of opinion, aud accordingly adjudged, 
that  the action of the plaintiff is barred by the statute of limitations, 
and that  for  that reason the plaintiffs cannot maintain this action. 

The  plaintiffs appealed from the judgment to the Supreme Court, 
assigning error i n  the judgment. 

J .  A. T l ~ e b a u l t  for plaintif l .  
J .  L. E m a n u e l  and Oscar Leach for defendant .  

COXKOR, J. Under the provisions of C. S., 1137, where a corporation 
having property or doing business in  this State, ~ v h e t h w  incorporated 
under its laws or not, has failed to have an officer or agent i n  this State 
upon nhom service of process in an  action begun in  a court of this State 
against such corporation may be served, such process may be served on 
the Secretary of State by leaving a copy of the process with him. I n  
such case the Secretary of State is required by the statute to mail the 
copy to the president, secretary, or other officer of the colporation, upon 
whom, if lle mas a resident of this State, service could be made. d 
service of process under the provisions of the statute is valid. I n  
Lunceford u. Association, 190 N .  C., 314, 129 S. E., EO5, it  is said:  
"And in case of foreign corporations doing business in thi!g State without 
complying with the provisions of said section, we have l~e ld  that  valid 
service of process may be made under this statute in  the manner indi- 
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cated, as  well as on officers and agents  of such corporations under  the  
general prol is ions of C. S., 483." 

I n  the  illstant case such s e n  ice could h a \  e been made on the defendant 
a t  tlie date  t h e  cause of action a l l ~ g c d  i n  the  complaint accrued. F o r  
t h a t  rcnson t h e  s tatute  of l imi ta t io l~s  (C. S., 442 [21) began to r u n  a t  
the date  the cause of action accrued, and as  s e n  ice could 11aw been 
made under  the s tatutc  a t  a n y  t ime before the  cornmencement of this  
action, the s tatute  colitinued to r u n  against t h e  plaintiffs. T h e  defend- 
ant ,  although a noliresidcnt o r  foreign corporation, n a s  a t  all  t imes 
f r o m  the  date  the  cause of action accrued un t i l  t h e  corninencement of 
t l i ~ s  action subject to the jurisdiction of the courts of this  State .  Stecle  
c. Telcgrcrph C'o., 206 S. C., 220, 173 S .  E., 583. For t h a t  reason, two 
years  I i a ~ i n g  elapsetl f r o m  the  date  the  cause of action accrued to the 
date  of t h e  commencement of the  action, the  action is barred. See 
B n d e r s m  c. F i d c l ~ t y  Co., 174  K. C., -1-17, 93 S. E., 945, where it is  said 
t h a t  "it is establislied ~ v i t h  us  tha t  when a foreign corporation ha, com- 
plied ~ 1 1 t h  p r o ~ i ~ i o l i s  of our  statute, Re\-., see. 1243 (C. S., 1137),  by 
main ta in ing  a n  agent i n  the S t a t e  upon  \\horn xalid service of process 
m a y  be had,  our  s tatute  of l imitat ions is  available f o r  i ts  protection a s  
i n  case of c i t izem and  resitlentb n i t h  the State, anti n perusal of t l ~ i s  
n-ell-considered decision ( T ' o l i ~ . u r  21. C e d a r  Il'orLs, 152 N. C'., Gj6, 63 
S .  E., 200), a d  otllers to like import ,  will s h o ~  t h a t  the  pr inciple  is not 
restricted to cases n h c r e  there has  h e n  formal  colupliance with the  
s tatutory requircrnelits f o r  dornest~cnting tliese corporatlons and  the  ap-  
polntnlent of process ageiits, but extcnds alld should a l ~ p l y  to  all  cases 
nl lere  suvh corporatlons doing business or llolding property nit2iin the 
Statr  l i a ~ e  been c o l ~ t i ~ i u o u s l j  f o r  the s tatutory period subject to xalid 
s e n l e e  of p r o ~ e w ,  50 as  to coiifcr jurisdiction 0x1 our  courts to render  
bii~iliilg j u d p e n t s  212 p e ~ s o n a m  against them." 

Tliere is no e r ror  ill the judgmcnt. I t  is 
, lfirmed. 

STATE v. GASCOU G. G I I E E S  A ~ D  LESTER G12EES. 

(Filed 21 Kovember, 1934.) 

1. Homicide B a- 
TVhere a colisl)iracj is formed to rob a bank, and murder is committed 

by one of the consl~irato~s in the attempt to pergetrate the crime, each 
cons1)irator is guilty of mulder in tlie f ~ l i t  degree, C. S., 4200, m d  i t  is 
immaterial \711icl1 one of them fircd the fatal shot. 
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2. Criminal Law H - 
Where the testimony of a defendant a t  the trial amourlts to a confession 

of the crime charged, and is sufficient for conviction of both defendants, 
the refusal of a motion for continuance cannot be held for error, since a 
continuance would have availed defendants naught. 

3. Srwne- 
A motion for continuance is addressed to the sound discretion of the 

trial court. 
4. Indictment B (1- 

I t  is not error for the trial court to refuse a separate trial on each of 
two counts in an indictment charging defendants with conspiracy to rob 
and with murder committed in the attempt to perpetrate the robbery. 
C. S., 4622. 

5. Homicide H f- 
Where the jury convicts a defendant of murder in the first degree, the 

court must disregard the jury's recommendation of mercy. 

APPEAL by defendants from Warlick, J., at  Februarj .  Term, 1934, of 
ALEXAKDER. 

Criminal prosecution, tried upon indictment charging the defendants 
B. G. Green and Lester Green, and two others, in one count, with con- 
spiracy to rob the Merchants and Farmers Bank of Taylorsville, and, 
in a second count, with the murder of T. C. Barnes, committed in  the 
attempted perpetration of said robbery. 

The  State's evidence tends to show a conspiracy on the par t  of Mike 
Stefanoff and B. G. Green, and the latter's son, Lester Green, and 
son-in-law, R. E. Black, to rob the Merchants and Farmers Bank of 
Taylorsville on Saturday, 29 July,  1933, which was attended with fatal  
consequences to the cashier, T. C. Barnes, and serious in jury  to the 
assistant cashier. All four entered the bank, not together, but two a t  
the time, according to design, and "the shot fired by Lester Green hit  
Mr. Barnes.'' Barnes died the following day. 

Stefanoff and Black were apprehended, tried and (convicted (8. v. 
Stefanoff and Black, 206 N. C., 443), while the two Greens fled the 
vicinity, going first to High Point, then into a number of states, and 
finally into Tennessee, where they were arrested on 17 February, 1934. 
Both confessed while in jail. 

The  bill of indictment was returned a t  the September Term, 1933. 
The defendants were arraigned on 19 February, 1934, the first day of 
the term, and the tr ial  set for Wednesday, 21 February. 

Motions for continuance and change of venue overruled; exception. 
Jury ordered from adjoining county. C. S., 473. 

Defendants moved for a severance of the two counts i n  the bill of 
indictment. Overruled ; exception. 
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The  defendant B. G. Green was offered as a witness on behalf of 
himself and Lester Green, and testified in substance as  follows: We went 
in the bank. Black and Stefanoff went in first and I was right next to 
Black and my  boy behind me. . . . Stefanoff walked up to the 
~vindow with a quarter or half-dollar and told Mr.  Barnes ( the  cashier) 
he wanted i t  changed. Mr. Barnes did like he was going to  get some 
change and walked back. Stefanoff commenced shooting. H e  must 
h a r e  shot Barnes five or six times. H e  lvas shooting with a n  auto- 
matic. . . . Yes, I had a gun. We went i n  to get the money. 
Stefanoff was to  hold u p  the cashier; Black was to  take care of the other 
man (Mr.  Little, the assistant cashier) ; I was to  watch the front door; 
Lester was to take the money. Tha t  was agreed upon down a t  H igh  
Point. . . . That  is  right. Me and my-son and Black and Stef- 
anoff had all agreed to come u p  here and rob this bank. . . . Lester 
didn't want to come. . . . Stefanoff said fifteen or sixteen thou- 
sand dollars was coming in on Saturday and we would rob i t  on that  
day. Tha t  is  what he said. H e  said he knew all about it. Lester did 
not ha re  a gun. He was to pick u p  the money and put  it in a sack. 
Black and Stefanoff and I were the ones that  had the guns. . . . 
I shot Mr.  Little because he looked like he was going to tu rn  to shoot 
my boy. . . . V e  ran  out without getting the money. . . . Yes, 
I came back to tell the truth.  

Verdict as  to B. G. Green: "Guilty of murder in the first degree." 
Verdict as to Lester Green: "Guilty of rnurder in the first degree, 

and we ask the mercy of the court." 
Judgnler~t  as to each defendant : "Death by electrocution." 
The defendants appeal, assigning errors. 

d ttomey-Gen~ral Brummit f and Assistant Attorneys-General Seawell 
and Bruton for the Sfate. 

J .  Archie illyatt for defendants. 

STMX, C. J., after stating the case: I n  riem of the defendant's own 
testimony, nhich  anlourits to a confession of guilt, i t  would seem the 
questions sought to be presented are academic. The  evidence offered by 
the State tends to show that  Lester Green fired the fatal  shot, while the 
defendants say Mike Stefanoff was the actual killer. The  difference is  
not material on the present record. 

When a conspiracy is  formed, as here, to rob a bank, and a murder is 
committed by any olle of the conspirators in the attempted perpetration 
of the robbery, each and all of then1 are guilty of the murder. S.  v. 
Stc fa , lo f ,  206 S. C'., 4-13; S. 1 ' .  Bt.11, 205 S. C., 222, 171 S. E., 50. I t  
is prolided by C. S., 4300, that  a murder "which shall be committed in  
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the perpetration or attempt to perpetrate any . . . robbery, burg- 
lary, or other felony, shall be deemed to be murder i n  tlle first degree." 
S. v. Satterfield, ante, 118; 8. v. Donn8e71, 202 N C., 782, 164 
S. E., 332; S .  v. Jfiller, 197 N .  C., 445, 149 S. E., 590; LY. v. Logan, 161 
PI'. C., 235, 76 S. E., 1. The  record discloses no evidence of a lesser 
degree of homicide. S. v. Spivey, 151 N. C., 676, 65 E .  E., 995; S. v. 
Ferrell, 203 K. C., 640, 172 S. E., 186; S. v. Myers, '202 N .  C., 351, 
162 S. E. ,  764. 

I n  the light of the confession made on the witness stand, a continuance 
would have availed the defendants naught. S, v. Keeter, 206 N. C., 482. 
Furthermore, this was a matter resting in  the sound discretion of the 
tr ial  court. S.  e. Whitfield, 206 N. C., 696. 

Nor  was i t  error to refuse the defendants a separate tr ial  on each 
couut in the bill. C. S., 4622; S.  v. S.tephens, 170 N. C., 745, 87 S. E., 
131. Indeed, the attempted robbery and murder having arisen out of 
the same conspi rac~,  a separate tr ial  on one of the counts i n  the bill 
might h a l e  precluded a subsequent prosecution on the other. S .  v. 
Clemnzons, ante, 276; S .  v. Bell, supra. 

The jury's recommendation of mercy for Lester Green, evidently made 
in  recognitioii of his hesitancy to enter the conspiracy, was properly 
disrcgarcled as surplusage. S.  v. illatthews, 191 K. C., 378, 131 S. E., 
743; by. u .  Ifancock, 151 K. C., 699, 66 S. E., 137. 

No vitiating error har ing  been made to appear, the verdict and judg- 
ment will be upheld. 

N o  error. 

J O I I S  E. SOWELL v. TRAVELERS ISSURAXCE (IOhIPBXT. 

(Filed 21 Xovember, 1934.) 

Insurance F e-Employee held insured under lomer group of employees 
and nonsuit was properly entered in action to recover under higher 
g'rOUl>. 

Emplojees under a group policy of insurance were divided into two 
classes, in accordance nit11 their position \\it11 tlle company, a higher 
premium being deducted from the salaries of the liighw group and tlle 
liiglier gruul) k i n g  insured for a larger amount. Plai~ltiff, nit11 knowl- 
edge of the two classes and of the premiums of each, was promoted from 
the loner class to the higher class, and the deductions from his salary 
for tlie insurance corresl~u~idiagly increased, and was thereafter demoted 
to the loner class, but the employer continued to deduct from his salary 
tlie premiums for the higher class, but illsurer did not ieceive such orer- 
charge. Plaintiff thereafter became disabled under the terms of the 
policy, and insurer paid him the insurance for the loner class and the 
emlrloyer tendered him tlle overcharge of premiums. Plaintiff brought 
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this action to recover of the insurer the amount of insurance for the 
higher class : Held,  insurer's as of ~loiisnit na5 1)ropelly allon cd. 
Decoc ?j. 112s. GO. ,  204 N. C., 214, is distinquished. 

SCHESCI<, J.. took no part in the consideration or tlecision of this case. 

AEYEAL by plaintiff from Schrnch., J. ,  at  February Term, 1934, of 
BL TiCOIIEE. 

Civil action to recoler on a certificate of group insurance issued by 
defmdant to plai i~tiff  as an  employec of Rogers Store, Inc., a subsidiary 
of Southern Grocery Stores, Inc .  

The  schedule of insurance set out in the master policy issuctl by 
defentlant to the employer shous $1,000 for "Xanagers" and $3,000 
for "Supcri~ltenderlts." The amount deducted monthly for r ~ ~ a l ~ a g e r s  
was sixty cents and for superintendents, $1.50. The  policy l)rol idc- : 
"If the employee's occupation or position shall change so as to place 
hi111 in it different class, the amount of his insurance shall, on tlie (late 
sucll chaiigc becomes effective, change to the amount proritled in tlie 
above table for the class i n  which his neTv occupatioi~ or position s l d l  
place him." 

The plaintiff IT as  originally employed as mallager. 011 1 Fel~ruary ,  
1925, he n a s  promoted to superintendent, which position lie held until 
August, 1930, when he was demoted to manager. EIis insurauce and 
the mont l~ly  premiums to bc retained increased or decreased az the 
plaintiff v a s  pron~oted or tlemotd. 

After plainti8 \\as demoted from superintendent to manager, the 
employer coutilluecl to deduct the higher prclniuni until the o ~ e l d ~ a r g e  
amounted to $8.40. 

The plaintiff has been paid by the deferidarit $1,000, the amount clue 
a nia~lager under the policy, and his employer has tendered him the 
overellarge of $5.40. EIe sues for $2,000, the difference betwen the 
amount uaitl him bv thc defendant and the amount he would ha\  e been 
entitled to receil e had he remaincd superiiitendeilt up  to the time of 
his disability. Tllc basis of his cl:~im is that he was OT-crcl~arged by his 
employer after his demotion from superintendent to manager. This 
excess or 01 ercharge x a s  never paid to the defendant. 

The court, being of opinion that the defendant had discharged its full 
liability under t l ~ e  policy, dismissed the action as in case of nonsuit, a d  
the plaintiff appeals. 

Richard H .  JIoser and C .  C.  Jackson for p l a i d i f .  
Johnson, IZollins LE Czzell for defendant. 

STACY, C. J., after stating the case: The nonsuit is correct. The 
plaintiff kilcn- the amount of his iusurance, as well as the monthly pre- 
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miums to  be deducted by the employer, changed back and forth accord- 
ingly as he was demoted or promoted from one classification to another. 
With  this knowledge he cannot, while manager, be heard to say he was 
superintendent. 

I n  the case of Deese v. Ins. Co., 204 N. C., 214, 167 8. E., 797, cited 
and relied upon by plaintiff, the employee had no such knowledge or 
information. The  two cases are  not alike. 

Affirmed. 

SCHEKCK, J., took no par t  i n  the consideration or decision of this case. 

STATE v. J. H. GULLEDGE. 

(Filed 21 November, 1934.) 

Criminal Law I k- 
A special verdict that fails to find facts essential to an adjudication of 

defendant's guilt or innocence is fatally defective and r l  venire de noco 
will be ordered on appeal. 

Criminal Law L e- 
The State may appeal from acquittal of defendant upm a special ver- 

dict, although the verdict is fatally defective in that it fails to find facts 
essential to an adjudication of defendant's guilt or innocence. C. S., 4649. 

APPEAL by the Sta te  from Sink, J., at  August Term, 1934, of MECK- 
LENBUlEG. 

Criminal prosecution, tried upon warrant  charging the defendant with 
feloniously failing (1)  '(to comply with city ordinance by cruising from 
place to place in a taxicab and picking u p  passengers"; and (2 )  "also 
failing to  have insurance covering taxicab No. 1 of the Safety Cab 
Company." 

Judgment of guilty and fine on both counts in the Recorder's Court, 
from which the defendant appealed, and was tried de ncivo i n  Superior 
Court. 

Upon motion, the solicitor mas allowed to amend "so as to set out the 
ordiilances referred to in the warrant." 

The  following special verdict mas returned in  the case : 
"The jury fiiida that the defendant committed the act3 prohibited by 

the ordinances, as set out in the amendment to the warrant, upon the 
date stated in  the warrant. I f  upon said facts the defeidant is guilty, 
the jury then finds him guilty. I f  upon said facts htm is not guilty, 
the jury finds him not guilty." 
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The court being of opinion that  the ordinances are void under author- 
i ty of S .  v. Sasseen, 206 K. C., 644, adjudged the defendant not guilty 
upon the special verdict. The State appeals, assigning errors. 

Attorney-General Brummi t t  and Assistant Attorneys-General Seawell, 
Bridges, and Orr for the State. 

J .  L. DeLaney for defendant. 

STACY, C. J. The  special verdict is  fatally defective in that it fails 
to find the facts essential to an adjudication of the defendant's guilt or 
innocence. S. v. Younit, 110 N .  C., 597, 15  S. E., 231; S. v. Finlayson, 
113 S. C., 628, 18  S. E., 200; S. v. Colonial Club, 154 N .  C., 177, 69 
S. E., 771; S .  v. Hanner,  143 3. C., 632, 57 S. E., 154, 24 L. R. A. 
(K. S.) ,  1. Hence, a venire de novo must be ordered. S. v. Blue,  81 
IT. C., 807. The  case stands as if there had been a mistrial. S. v. 
Curf i s ,  71 N. C., 56. 

Rut defectire as  i t  is, the verdict is such as to warrant an  appeal by 
the State. C. S., 4649; S. c. Ewing,  108 N.  C., 75.5, 13  S .  E., 10;  S. v. 
Robinson, 116 N .  C., 1046, 21 S. E., 701; 8. v. Gillikin, 114 N .  C'., 832, 
19 S. E.,  152. 

Venire de novo. 

(Filed 21 November, 1934.) 

1. Executors and Administrators F e- 
Family settlements of estates are commended by the law. 

2. Appeal and Error K b 
I n  this case pruceedings after the coment judgment of the parties for 

the distribution of the estate in question being unauthorized, or irregular, 
all proceedings after the entry of the consent judgment are stricken out 
and the case remanded for adjustment of the rights of the parties in 
accordance with law. 

APPEAL by "heirs a t  law of W. D. McLelland" from Harding, J., a t  
June  Special Term, 1934, of IREDELL. 

Nondescript proceeding, started by a caveat to the will of W. D. 
McLelland, late of Iredell County, which resulted in  a consent judg- 
ment, all the parties agreeing that  the will should be declared d i d  and 
probated in solemn form;  that  three commissioners should be selected 
by the parties, or appointed by the clerk, to divide the real estate of the 
testator, etc. 
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Purauant to this consent judgment, the clerk appointed tllrce commis- 
sioners and specifically directed them h o v  to divide the lands, including 
tlie "joint lands helonging to the estate of TIT. D. and H. .I. 31cLelland." 
This went beyond the terms of the consent judgment. 

Upon the coming in of the report of the commissioners. "the heirs at 
l a x  of TI7. D. McLcllantl" filed esceptions thereto, and Carrie Elliott 
1\1cLelland, widon- and residuary lcgatee, filed ansv7er to said exceptions. 
I n  this state of the record the nlattcr canlc on for hearing at thc J u n e  
Special Tcrm, 1034, of Iredell Superior Caul-t, "and the c30urt also being 
asked to construe the will of the late H. A. Mclelland, o-hich is made a 
part of this record, after Ilcnring e~idencc ,  afidari ts  prescntetl, and argu- 
mcnt of counsel." a judgmeut wa3 entcred "on the ~ rho le  record" and 
ordered spread on the special proceedings docket, from nhich  the "heirs 
a t  law of W. D. XcLellancl" appeal, assignir~g errors. 

J o h n  -11. R o b i n s o n ,  J o h n  G. L e w i s ,  a n d  B u r e n  J u r n e y  for appel lants .  
JucX. Joyizer  a n d  B u r k e  Le. Bur l i e  for  appellee.  

S T A ~ Y .  C. J. Neither the will of W. D. XcLcllnnd nor the caveat 
filed thereto is in the record. Hence, we are not advised as to what 
interest, if any, his "hcirs a t  lav"  h a r e  in the subject-matter of the pro- 
ceeding. The "case" apparently proceeded on the assumption that the 
rights of the parties were settled by the consent judgment, but the order 
of the clerk, provided for therein, went beyond the term', of the consent 
jutlgme~lt, and thereafter the xi11 of H. A. McLelland, b:other of W. D. 
Alcl,ellnntl, n as i~itroduced into the rccord, together n-it11 other matters. 

Fninily settlements are to be commentled ( T i s e  v.  H i c k s ,  101 K. C., 
G O D ,  1 3 2  S. E., 560)) and much is permitted to be done by consent of the 
parties, but i t  is a little unusual for an  issue of devisuvit cel n o n ,  raised 
by a c ;*~ea t  to one will, to end with the construction of another, and all 
nLitllout pleadings, or cliart or compass, by which the court may he 
guided. I t  is not stipulated in the consent judgnlent that  exceptions 
may bc filed to the report of the commissioners, nor does it contain any 
description of the lands sought to be divided. 

I11 the interest of a fa i r  deteriniliation of the rights of the parties, i t  
n oultl seen1 that  e ~ e r y t h i n g  done subsequent to the entry of the consent 
judgment slioultl be stricken out as unauthorized, and the parties allowed 
to lqrocced in some regular way to liare their rights adjusted 

Er ro r  and remanded. 
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( ' r i l n i ~ ~ n l  l)rosc.cution, tricd upon inilictlncnt cllarging the tleft~ndant 
n.it11 c:ir11:~1 kno\\-letl,ge of a fminle  cliild hetween tlie nges of t\vel\-e and 
sistwsi,  i n  r iolat ion of 3 C. S., 4209. 

7'11(, chvidc~ncc of tlie S t a t e  tends to s l i o ~ i ~  tha t  011 S Septenibcr, 1032. the 
d t ~ f ~ ~ n t l i ~ n t  f i v t  11ad illi(.it i ~ i t ~ r t : o ~ r . v  v i t h  tlie prosecuting n.it~~,.ss. a t  
tlint tinie a n  i ~ ~ n c ~ ~ c ~ i t  :rnd vir tuous g i r l  fifteen years  of age; and that  this 
\ras rc~lw:~tc~l f r o m  tinie to t ime u t ~ t i l  21  J a n u a r y ,  1054, \\.lien t l ~ c  last 

n.a> romn~i t t i~ t l .  The prosccnt i l~g witness g a r e  bir th  to a c l ~ i l d  on 
9 :!l~tt~bc~r, 193::. 

1)emurrer  to the ericlence or motion to nonsuit orerruled. Exception. 
T h e  t l e f i~ i t l a l~ t  offercd e ~ i t l c n w  tent l i l~g to inipcacli or quri t ion the 

t * l i a ~ t i t y  of t 1 1 ~  p ~ m e c u t i r i g  \\ i t n v s  on S Septeliiber, 1033, Ed. Shocmnlx~r 

prowmiting v i tness  aucl her  sister, relative to  alleged improper  relations 
n-it11 Etl. Shoemnker, aud  simil:~r ~ c ~ ~ ~ ~ ~ r s n t i o i i s  b c t ~ v ~ c i l  the sister of thc 
prozccuting ni tncss  a ~ i d  their fa t lwr.  T h i s  eritle11c.e \\-a. ~sc.lutlet1. 
O b j ( & m  ; c'xception. 

STerdict : Gui l ty  as  charged i n  the bill of inclictment. 
J u t l p l e l l t  : Eighteen nlontlls on the roads. 
Defeutlnnt appeals, assigning errors. 
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Attorney-General Brummitt and Assistant Attorneys-General Seawell 
and Bruton for the State. 

Robert A. Collier, John, R .  McLauglzlin, and J .  G. Lewis for de- 
f endant. 

STACY, C. J. T h e  motion t o  nonsuit was  properly o v m d e d .  E v e r y  
element of the  offense charged is  supported b y  t h e  fitate's evidence. 
There  was n o  e r r o r  i n  excluding evidence of improper  relations between 
the prosecuting witness a n d  another  several months a f te r  the  alleged 
c r ime  of the defendant. S. v. Lang, 1 7 1  N .  C., 778, 87 15. E . ,  957;  S .  v. 
~llalonee, 1 5 4  N .  C., 200, 69 S. E., 786. 

N o r  was  i t  reversible e r ror  to  exclude the  conversatic~ns h a d  between 
the prosecuting witness a n d  her  sister a n d  those between t h e  sister of 
the  prosecuting witness a n d  their  fa ther .  These conversations were 
offered to  prove the  facts  therein alleged, when i n  real it;^ they contained 
only conclusions of t h e  witness. S.  v. iVcLamb, 203 N. C., 442, 1 6 6  
S. E., 507;  X. v. Xelvin, 1 9 4  N. C., 394, 139 S. E., 762. 

Whi le  t h e  appea l  might  well be dismissed f o r  fa i lu re  to  comply with 
the rules, still  the exceptions have  been considered. 

No error. 

W. H. H. JOKES, ADMIEISTRATOR OF RUSSELL L. JONES, DECEASED, 
v. WALTEII. L. BAGWELL. 

(Filed 21 November, 1934.) 

1. Trial  D a- 
Upon motion a s  of nonsuit all the evidence is to be considered in the 

light most favorable to plaintiff, and he is entitled to every reasonable 
intendment thereon and every reasonable inference therefrom. C. S., 567. 

2. Same- 
A mere scintilla of evidence, which raises only a suslcion,  conjecture, 

guess, surmise, or speculation, is insufficient to resist a motion as  of 
nonsuit. 

3. Automobiles C i- 
There must be a causal connection between the violation of a safety 

statute by the driver of an automobile and the injury in suit in  order for 
such violation to render the driver liable in damages. 

4. Evidence K a- 
Nonexpert witnesses, who saw defendant's car within a second or so 

after the accident in suit, are held competent to testify as  to the speed of 
the car a t  the time they saw it. 
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3. Automobi les  C &Evidence t h a t  d r i v e r  was  exceeding speed  l imi t  h e l d  
sufficient to be submi t t ed  t o  t h e  jury .  

An automobile driven by defendant s t ruck and  killed a pedestrian a s  t he  
pedestrian was  crossing a street  i n  a city a t  a n  intersection. There was  
testimony of witnesses to t he  effect t h a t  they heard the  impact and imme- 
diately thereupon looked in. t h a t  direction and  saw defendant's car,  t ha t  i n  
their  opiniou i t  was  then t r a v e l i l l  over thirty miles a n  hour,  t ha t  i t  \v:is 
slowing u p  and  came t o  a s top  some 71 steps f rom the point of impact, 
t ha t  tlie thud of t h e  impact was  heard several hundred feet away,  and 
tha t  t he  force of t he  impact knocked n 11ole in the gedestrian's head, 
i s  71cItl sufficient circumstantial  evidence to be submitted to the  jury on the  
question of vhe the r  t he  tlriver of the  car a t  t he  t ime of t h e  accident w a s  
escwcling t h r  speed limit a t  t he  intersection in violation of S. ('. Code, 
2618, ant1 in violation of a n  ordillarice trf the city, S. C. Code. 2617 ( a ) .  

6. Automobi les  C i-Evidence t h a t  excessive speed w a s  proximate  cause  
of i n j u r y  h e l d  sufficient t o  b e  submi t t ed  t o  t h e  jury.  

There was  evidence t h a t  defendant drove h is  automobile across a street  
intersectioli i n  a city a t  a r a t e  of speed in excess of t h a t  allowed by stnt-  
ute. ('. S.. 2GlS. n11i1 a n  ordinance of t he  city. Plaintiff's intestate was  
s t ruck and killed by drfendant 's  automobile a t  t he  intersectioli while 
intestate was  attempting t o  cross t he  street. There was  evidence tha t  
defendant was  practically blind in  one eye, but  had  normal vision in the 
other eye, t h a t  thcre was  no traffic on the  street  a t  the  t ime of the  acci- 
dent, but t h a t  defendant had  a clear view of t he  s t ra ight  street. whic~li was  
lighted by a rc  lampi; a t  the  intersections, and tha t  defendant stated imme- 
diately a f t e r  the accident t h a t  he did not see intestate h t i l  he was  in 
f ront  of the  car 's  headlights : Hcld ,  t he  eridence was  sntficient to I I ~  sub- 
mitted to the jury on the  question of whcther the un la~vfu l  speed a t  which 
defendant was  driving was  tlie direct  2nd proximate cause of illjury to  
plaintiff's intestate. 

7. Kegligcnce C n- 

C'olitributory ~ l eg l igwee  is  plaintiff's negligent ac t  concurr i~lg  and  co- 
o l ~ r a t i l ~ g  with defendant's negligence in producing the  injury,  and negli- 
g1.11c.e autl contributory neglig(1nc.r do not tlificr essentially. 

8. Negligence 1) b- 
The burden of proving  contributor^ negligence is  on defendant, and  

is  ort l i l~arily a question for  tlie jury. 

9. Automobi les  C i-Evidence Ilcld n o t  t o  show con t r ibu to ry  negligence 
b a r r i n g  recovery  a s  m a t t e r  of law. 

1~:ritlence tentlctl to slion- t h a t  tlefendnnt. ~ 1 1 o  n.as l~ractically b l i n 4 i n  
one ?yr, drove his car th i r ty  to forty miles a n  hour ac.ross n street  intcr- 
sec.tion in n city, and struck :xntl Billed 1)laintiff's intestate,  who Ivas wall;- 
ing across t 1 1 ~  s t r w t  a t  the intersection, thnt  there was no traflic on the 
strclet a t  the t ime of the accident, and  tha t  tlie street  mas lighted a t  the in- 
te rswt ion by nn electric a r c  lamp, and tha t  there \vas nothing to obstruct 
defenclant's view, m ~ d  tlmt defendant stated immediately a f t e r  the acei- 
tleut thnt  11c did not see I~i:~intiff 's  intestate unti l  h e  was  in front i:f the  
car.  i.s llcltl not to establish contri1)utory uegligence as  a mutter of law 
in intestate 's  failure to avoid the  rapidly al)proaching car,  t he  questions 
of contributory negligence and  the last  clear chance, raised by the illcad- 
ings, being for  the  determination of the  jury. 
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10. Jnd,gmmts I, a-Evidence in this action held not subritantially identi- 
cal with evidence in fornirr action nonsuited, and djsmissal on plea 
of res judicata was error. 

This action to rccover for tlie tleatli of plaintiff's intestate upon allega- 
tions tlint intestate was killed as n result of defentlnnt's negligent driving 
of an nntomohile. was instituted within one ymr  of nonsuit in a prior 
aclion to rccover for intestate's death in accordance with statute, C. S., 
1 G 0 ,  415. Upoll tlie p k a  of I T S  judicntn, the trial court found that the 
al l~gat ions and evid~nce in both actions were substantially identical, and 
dismissed the s ~ ~ l i d  action. I t  appeared on a ~ p c ~ n l  that in tllc second 
action there \\-as new nnil material evidence as  to the rate of speed de- 
fcndnnt was tlriring his car nt tlie time elf the accidel~t, and as to the 
operation of the car, in tlie first action the warnrnm of the defense being 
tliat intcWnte junipctl from bcliind anotller car in front of defendant's 
c:~r. ant1 in tlic sccontl action tlicre being eridence that tl-ere was no other 
car traveling on the street a t  the time of the accident, a r d  that defendant 
ditl not sce intestate until Ilc \\as in f ront  of tlefcndant's car altl~ough 
drfrntlnnt's vie\\- wiis not 1111srructed: I l c l d ,  the evidence in the two 
:ictioiis was not subst:~ntinll;\- identical. and thc jutlm~eiit  dismissing the 
scoollcl action was erroneous. 

,\ITEAL 13:- plaintiff f rom G ~ a d y ,  J., a t  Seco~id  J u n e  Term,  1931, of 
~JT.\1iE. Revers~cl .  

Thi4 ]\:IS n c i ~ i l  action f o r  actionable ~iegligelicc, instituted by plain- 
tiff W. 11. 11. Jolie., administrator  of Ruswl l  Jones, tleceased, against  
c le fc~~t l :~n t  TIT. L. Bagne l l  to  rccoler  damapm f o r  nllcgetl n r o u p f u l  death 
of 1)laiiltifi'b ilit('btilt(1, n l i i ~ l i  ocrurred ill tlic city of Raleigh, about 
m~tlliiglit ,  2 1  l k w m b c r ,  19.39, or the ear ly ~ i i o r n i n g  of 22 L)ecember, 
1929. T h i s  c>auzcJ of actioli n as  first t r ied :it Second A l l ~ r i l  Term,  1031, 
of TY:ikc Superior Court,  before J u d g e  G. T'. Covper ,  n h i c h  resulted i n  
a 1io11iuit U p o ~ i  :tl)l)cal t o  tllc Suprenie  Cour t  the judgment of nonsuit 
v n s  :~ f i rn icd  by oplliion rendered 2l October, 1931-201 S. C., 831. 
Tllc l w e ~ l i t  action n ? s  ilistitutetl 011 1.3 Apri l ,  1932, oud came 011 f o r  
t r d  1)c'fo~e J u d g e  H e n r y  -1. G r a d y  a t  Second Ju l ie  Term,  1934. 

- i t  tlic claw uf p l~~i l i t i f f ' s  CT i d ~ ~ i e e  the court below ~ c n d e r e d  the fol- 
lonillq ju( lginc~it  : " T l ~ i i  cause coming 011 to be liearcl before the court  
ant1 jur>-, :ind the  plaintiff l i a ~  ing offered (T iclelice and rested h i s  case, 
alltl the tlcfe~idallt t l iereulml liavillg moved the court foi. judgillent as  of 
n o l ~ s u i t ;  ;uid it app(iarlllg to  the court t h a t  the  cause of action declared 
u1wu ill t h e  col~il)l:ril~t i s  idclitical n it11 the cause of action declared i n  
the coliil~laiut filed ill Jones  against C a g ~ v d l ,  t r ied a t  the -Ipril ,  1931, 
Tcrln of TJ7alw Superior  Court ,  i n  u h i c h  a nonsuit n a s  entered a t  t h e  
close of l ) la i~i t i f f ' s  e ~ i d c n c c ,  whicli judgment of nonsuit, affirmed upon 
appe:~l,  a ~ ~ ~ ~ e a r i i i g  i n  201 S. C. Report,  p a g l  531; and it f u r t h e r  appear-  
ing  t o  tlie court t h a t  tlie evidence in the illstant case is subs ta~ l t i a l ly  
tlic s a ~ l i e  as  the  evidence offered upon t h e  t r i a l  of the  first case; and  it 
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fur ther  appear ing  to t h e  court,  i n  addition thereto, a n d  the  court being 
of t h e  opinion t h a t  the  plaintiff ought not to  recoTFr in a n y  e r e n t  upon  
tlic eridence offered i n  the instant  case, the  motion of defendant i s  
allon ed ; antl i t  is thereupon considered, ordered, and  ad judged t h a t  the  
plaintiff be nonsuited, and  t h a t  this  action be t l ismised a t  the cost of 
tlie plaiiitiff, to  be taxed b -  tlic~ clerk of the Superior  Court." 

T h e  plaintiff's exceptions a ~ l d  assignments of e r ror  n e r e  as  f o l l o ~ r s :  
"For  t h a t  the, court  erred i n  g ran t ing  defenclant's motion of n o n w i t  a t  
the  clow of plaintiff'. e\ itlcncc. 

"For tha t  the  court errccl i n  rendering and signiug judgment dismiss- 
ing the action :is of n o ~ ~ s u i t ,  as  set out i n  the recoril." 

T h e  mater ial  and necessary facts  ni l1  he set fo r th  ili t h e  opinlon. 

J .  L. E n z a ~ u c l ,  B a r f  Jl. Gatling, and  lcanz J .  JIorris f o r  p l a i n t i f  
Douglass CE Douglass a n d  Sit11ms & i5'imnzs for d e f e n d a n t .  

C L ~ R K ~ O X ,  J .  AZt t h e  close of plaintiff's cridence the t l~fenclant  niaile 
a nlotion f o r  judgment as  i n  casp of nonsuit.  C. S.. 367. T h e  court 
below s u ~ t a i n e t l  the  motion, and  i n  t l i i ~  we tliink t l ~ e r c  n a s  error .  

F p o n  motion a <  of rioriwit a l l  t l l ~  eritlcncc iq to 11(, coniitltrcil i n  tlie 
light m0.t fa rorab le  to the, p la i l~ t i f f ,  :in11 hc  i i  cntitlctl to cvcr r  reason- 
aide i ~ i t e ~ ~ t l n i e n t  thereon and c re ry  reaqonable inference to be drawn 
therefrot~i .  

I t  is well settled tha t  the PI idcnce must  he marc t l ~ a l i  a ~ c i r i t i l l : ~  to  be 
sulm~it te t l  to the  j u y .  I f  i t  o i ~ l y  raisc.5 :I iu.picio11, :l c.onjcc~t~irc, a 
gucb.q, a wrnr iw.  a . l~ecu l :~ t io l~ ,  1t i s  not *ufii4c11t. D( t1111j I . , \ I IOU , 
199 X. C.. 773 (774) .  

K. C'. C'otlc of 1931 (Micliie),   IT. 2618, in  1):11't, iq 0 follon. : "Yo 
per1011 ~11al1 operate a motor rcliicle upon the  p n b l ~ r  lligll\\n)s of t l i i i  
S t a t e  reclilesly. or : ~ t  a rate  of spt ctl groat( r than  is rr~:x>olial)le :inti 
prolwr. h a \  illg rcprrtl  to  the  \\ i t l t l~,  tr;&fic, antl u,e of tllr high\\ a:. or 
so ah t o  entl:rngcr tllc l ~ r o p e r t y  or the life or lilnb of miy 13cr~oii : Pro- 
c i d ~ d ,  tha t  no peryon illall oper:~te a motor vehicle on :my l )ubhc  high- 
Ira'. road, or itreet of this  S t a t e  a t  a r a t ?  of sl~eccl ill cxceys o f :  
"(Ai) T n e n t y  mile, per  hour  i n  tlie b n ~ l t - u p  resitlcntinl iection of :my 

~ i l l a g c ,  tonn ,  o r  c i ty :  7'102 i t l ~ d ,  t l ~ t  on ally l~iglln.:~), road, or strect 
entering a n y  city, to11 n, o r  rillnge the built-up re-itlential iection sll:~ll 
bc c o ~ ~ s t r u e t l  to  begin a t  the firit  point,  br tn eel1 n h i c l ~  point antl a point 
one thousand fect a n a y  on said strect, road. or higlirray nl iere  t h e  
a r e  a s  m a n y  as  eight residences." . . . P a r t  of (F) i s  as  fol lo~vs:  
"Thc  go^ e rn ing  body of c~ c ry  incorporated c i t -  or ton 11 il i ,~ll  ha \  e 
authori ty ,  by ordinance, to make  reasonable street-crossing regulations." 
Publ ic  Laws  of 1925, ch. 272. 



382 I N  T H E  S U P R E M E  COURT.  [207 

Section 2617 ( a ) ,  in part, is as follows: "This act !;hall not inter- 
fere with the regulations prescribed by towns and cities.'' Public Laws 
of 1927, ch. 120. See sec. 2621 (46). 

Section 5 of the Traffic Ordinances of the city of Raleigh is as fol- 
lows: " I t  shall be the duty of every person driving or operating any 
vehicle to obey instantly any directions that may be given by a traffic 
officer; t o  slow d o w n  u p o n  approaching each street in tersect ion or 
pedestrian in the  street so as to  pass such  intersect ion or pedestrian a t  a 
speed not ezceeding t e n  mi le s  per h o u r ;  and in the case of a motor 
vehicle or street car, to sound the horn or bell of such vehicle o r  car, i n  
warning upon the approaching of Hillsboro Street and Glenwood 
Avenue, to slow such vehicle or street car to five miles an hour, to sound 
horn or bell." (I tal ics ours.) 

I n  H e n d r i x  v. R. R., 198 N. C., 142 (144), is the following: "It  is  
well settled in this jurisdiction that  the violation of a town or city 
ordinance, or State statute, is negligence per se, but the violation must 
be the proximate cause of the injury.  Ordinarily this is  a question for 
the jury, if there is any evidence, but, if there is no evidence that  the 
violation of the ordinance or statute is the proximate cause of the 
injury,  this is for the court to determine." There must be a causal 
connection between the violation of the statute and the njury inflicted. 
B u r k e  v. Coach  Co.,  198 K. C., 8 (13).  

Was  there any or sufficient evidence to be submitted to  the jury that  
defendant was exceeding the speed limit contrary to the law of the 
road?  We think SO. The  evidence on the par t  of plaintiff mas not 
direct, but circumstantial, yet under well-settled lam he was entitled to 
every reasonable inference t o  be drawn from the eviden2e. 

The testimony of Keill Hester was to the effect that  he mas driving 
a Model-T Ford  sedan on Hillsboro Street, traveling east towards the 
Capitol, approximately one-half block away-some 200 feet-running 
fifteen to twenty miles per hour. 

He fur ther  testified, i n  p a r t :  "The first indication I had of this 
accident was when I noticed two headlights approaching me approxi- 
mately half a block away, and there was a jerk to this side; that  would 
be toward my  left, or toward the east side. No, i t  would be to the 
south side of Hillsboro Street;  but when I noticed t h e  l ights  going out 
I was not impressed even with that  that  an accident had occurred until 
I had traveled almost the length of the block going east, when I noticed 
a form, appearing to  be a human form, lying in the middle of the car 
track. Then I saw somebody had been hit. . . . I saw the person, 
when I got there, was apparently dead or unconscious. I did not ex- 
amine his pulse to see if he were dead or not. There was a trickle of 
blood from under his  head about five or six inches long. About that  
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time I noticed a car u p  the block, west from where the form lay, and I 
started up there to see if that  mas the car that  figured in the accident, 
and got about one-third of the distance when I met a man walking 
towards me or towards the form, whom I later learned was Mr. B a g d l .  
I did not know him personally then. . . . I kept on going until I 
came to this car  and went around to the front end of i t  and saw that  
the  r ight  headlight was mashed i n  and bent back, and fha t  satisfied me.  
. . . From the time I saw the lights go out on Mr.  Bagwell's car, 
until I parked in front of the A. 8: P. store, I did not see any cars pass 
going either in an easterly or westerly direction. . . . The car that  
struck this body was traveling west. T o  the best of my  recollection, the 
head was lying west and the feet east. I t  n7as almost in a straight line 
between the car tracks. I n  other words, the body was lying on a north 
and south line in the north car tracks. . . . I presume that  when 
the lights went out is  when the body fel l ;  that  mas the coriclusion I 
arrived at, but I don't know. . . . I should say that  a person with 
ort l i~lary uision, d r i ~ i n g  an  automobile in a westerly direction a t  that  
point, could see everything that  was a t  that  intersection. . . . I was 
across the bridge when the lights went out on Mr. Bagnell's car-l'd 
say 200 feet or more away." ' 

&I. F. Arnold testified, in pa r t :  "I just saw the spot of blood and 
the parked car. The spot of blood was right in this track (indicating 
on map) ,  where this track goes to the barn. I t  was on the north side of 
Hillsboro. . . . I examined the place carefully. I saw Mr.  Bag- 
well's car and stepped the distance from the place I found thc blood 
stains to  his car. A s  I remember,  it was  7 1  steps. . . . T h e  head- 
lights were broken on f k e  car. . . . The right front main headlight 
was bent back or around." H e  further testified that, on the former 
trial, Bagwell told him plaintiff's intestate "jumped out in front of his 
car and he could not avoid hit t ing him." 

E. AT. Waring trstified, i n  pa r t :  "I was standing in front of the 
Manhattan Lunch Room on the corner of the intersection betneen, or 
on the corner of the intersection of Glenwood Avenue and IIillsboro 
Street, which is one block from the intersection of Hillsboro arid West 
streets. I was standing on the south side of Hillsboro Street looking 
toward the north side, drinking a coca-cola. 

" N y  at tent ion was attracted b y  hearing a thud  as though a car struck 
a rough place in the street or h i t  something. I t  sounded like it might 
have hit a bag or something. I turned and saw this car come to a stop. 
I turned instantly upon hearing the noise. I turned to my right:  to the 
east of where I was standing, and saw the automobile coming to a stop. 
I would say i t  was  going between th i r ty  and forty miles  a n  hour when  
I first saw it, and coming to  a stop. T h a t  was just a fraction of a second 
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a f t e r  i f  h i t  the object .  I went up  there and someone in  the c r o ~ ~ d  said 
tlw czar be lo~lg~t l  to Mr. Bagn rll. 

"The automobile was traveling in a westerly direction on Hillsboro 
Street. TThcn I first saw it it  v a s  approximately twentyfire feet from 
the intersection of TTest and lIillsboro streets. . . . I tu rned  m y  
face f o  t h e  r i g h f  j u ~ f  a w r o n d  f i v m  t h e  fimcl I h e a d  t h s  t h u d ,  I ' l l  s a y  
t h e  au tomob i l e  1 1  as  f r a . ~ e l i n g  n o t  lecs t h a n  t h i r i y  m i l e s  a n  h o w  w l ~ e n  I 
first s a x  2t m ~ n i n q  t o  a s f o p  here in the vicinity of the billboard. . . . 
There n as 110 obstruction to the tr:&c in front of the Bagn-ell car until 
I got tlierc; I d i d  no i  see atzy t r u f i c  l ~ a s s i n g  e ~ f h e r  i n  un easter ly  or  
u c s t e r l y  d i ~ m f i c i n ,  w c s f  of 1T'c~t S t r e e t  o n  Hi l l sboro  S t r s e t .  F r o m  t h e  
point  ~r h m e  I i o s f  sazc f h e  Utrgzr ell t a r  u n t i l  21 here  i f  s t ?pped ,  I zc~ould 
say ,  wos 175 f ee f .  I did not riieasure it or step it off. . . . There 
were iio liglits buriiing on tlie car nllen I first saw it. . . I t  was 
after t n e l ~  c at i~igll t  and traffic had just about died do11 11. There m s  
practically 110 traffic. . . . I had a clem view frolfi vliere I was 
stanclilig to tlic point nllerc the body lay. I s a x  t h e  Bugzuell cn7. 1 ~ i f h i . n  
a, s p l i f  accot~tl  u f f c r  l f  s f ~ u t k  sonzething, because I turned my head as I 
liearcl the noise. . . . TVllen I first saTr the Bagvel car it had no 
liglits on it. 1 lint1 I I O  difficulty in seeing it. TT11en I :aw it it  had a 
strec~t light betwcmi me and the street and I llad a clear rision of the 
car. I could see that  easily: . . . I was approximately a hundred 
feet from the corner to tllc bridge. I suppose anybody in the intersec- 
ti011 of West ant1 Hillsboro streets, in the street, would hive had a clear 
~ i e \ \  of : i ~ y  car approacliiug froin the east or west; I don't lino~v about 
anybody else. . . . That  ~vould have put me the distance away of 
tlie bridge, SO or 00 feet, plus the total distallee from the east end of the 
bridge back to tlie intersectioii of West and Hillsboro streets." 

Ellis L u i ~ d y  testified, ill p a r t :  "On the night of 21 Llecember, 1029, 
I n a s  on Hillsboro Street at the hot-dog staml. I had just gotten out of 
the car. I came from the nest  and was parked on the br dge just before 
you get to the hot-dog stand. A f t e r  I p m ~ k e d ,  I  hear^' a t h u d  sound  
f ~ o m  d o z ~ n  touarcls t h e  S t a n d a r d  E'zlling b ' f a f i o n ,  zchlck s o n  t i le nor th -  
e m  s ide  of 11 lllsboro S t m e t  o n  t h e  cornel. of W e s t  and I I i l l sboro.  I 
turned illy liead :mcl looked down there, and then I could see this fellow 
lyiiig ill the street. I ran  down tliere to him. 

('JYhen 1 turned my head I saw the Bagwell car. That  was instantly, 
after tlie tliucl. I t  nab  coming nest. I t  appeared to t e  coming from 
toward the Capitol. I wou ld  s a y  it w a s  m o v i n g  10 m d e s  a n  hour .  Of 
course, I don't lrno~r-. It was a right good distance from me. Tliat is 
my estimate. I t  n a s  coming directly towards me. I was parked on the 
same side of tlie street as the Xanhat tan  Lunch. The Bng~vell car con- 
tinued up to about the billboard and stopped there. 
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"I did not see a n y  car  t r a w l i n g  either i n  a n  easterly o r  n e s t w l y  
d i rwt ion  from the  t ime I heard  t h r  thud  un t i l  I got to  the  hotly. . . . 
I rushed t lovn there and tlie fellow n a r  bleeding f r o m  his  eyes, ears, 
a n d  mouth,  ant1 everywhere. I helped pick h i m  u p  a n d  pu t  hini i n  the  
car.  . . . 1 aIso n e n t  to t11c h o ~ p i t a l .  I held his  head in nl\ l ~ p  
i n  tlle par. I got i n  the  car  first wi th  m y  a r m s  untler his  s l~oulders .  
2 'hoe  11 ac a  hole  i n  h i s  h r a d  abou t  as 1)icl a r  ijour f u  o l L u u t l ~ l r s .  I th ink  
t l ~ c ~ e  n as nu a rc  l ight  a t  the  center of t h e  iutcrsection of TT't.st and 
Hil lshoro streets." 

Eugene  Utlcy testifietl, in p a r t :  "On 21  December, 1990, I n a i  asiist- 
a n t  nianager of the  store a t  415 Hillsboro Street .  T h e  store n a s  011 

the  .ontliea+t corner of 1Iill.horo :111(1 T e , t  'treets. . . . 011 the 
night  of 2 1  December, 1020, f r o m  ahout  11 :l5 to  a quar te r  a f t w  1 2  I 
n a, t1r~sa111g the n i l ~ l o n  of the store. I hat1 closed f o r  businesr a t  ten- 
t h i r t j .  Tlie n i n t l o n s  n e r e  also closed and  also the doors. I 11 eartl a 
r e / ! /  / L U ,  tl ( r a a l c  o t ~  f h e  a i r e c f .  Llbout t h ~ r t y  secollil- la ter  mneolie  tlro\e 
u p  ill f ron t  of tlle store ant1 salt1 so~nebody  l m l  l ~ e e n  hur t .  I t  n a s  
3I r .  IIc.tcr of tlie S i ~ s  tl. O l ) s c ~ r r i ~ ~ ,  n h o  i~ot if ied m e ;  I fuuntl the body 
lying on the c:rr t rach of H ~ l l s b o r o  Strcet ,  on t h ~  nor th  side." 

T h e  tettinlony of the  o p i i ~ i o n  of \\ltnesses as  to  the  sljee 1 of the cl(~ntl1 
ca r  \\:I-, colnpetelit. 

111 1 1 ~ c X s  c. LOLY, 201 N. C., 773 (775-YTG), i \  the  f o l l o n i ~ i g :  "Sub- 
ject to t h e  tlefentlant's exception, se\ era1 n itnesses \\ 110 sav  the r e d m  
and a t  the t ime \\ere impreset1 by ~ t s  slwecl u e r c  peri~i i t te t l  to expresa 
their  estimate, some saying t h a t  in their  opinion ~t \ \ as  runniiig a t  the 
ra te  of fifty mlle-; a n  hour, : u ~ l  otllcrs nt a ra te  not 1e.s tlian >ixty. . . . 

"111 l ~ i s  C'omnlentnries on  Evitience, sec. 1264, Joiies cited a large 
numher of cases 111 support  of tlic, rule, n hich lie states a t  follov 5 :  'A  
person of o r d m a r y  intelligence, h a v m g  opportuni ty f o r  obrcr.ratloil, 1s 
competrnt t o  testify a s  to the speed a t  nlilcll a n  automobile \ \ as  bellig 
operated a t  a glveu time. T h e  r a t e  of speed of a n  automobile on a 
public lilghn ay i s  a mat te r  of \\-hich people genwally 11a1 e some kliov 1- 
edge. I t  is not ~i mat te r  exrlusi \e ly of c s l ~ e r t  k~io\\leclge or  bh1ll. -1s 
she stated, nl iere  the ra te  of hlwcd of iucll a I ehicle is ~ x i t u i a l  111 a n  
actloll, a n y  person of or(1ni:wy a b i l ~ t y  and nleans of o b i e n  atiou nl lo 
m a y  h a \  e o b s e r ~  etl the 1~11icle m a j  g i ~ e  his  estilunte as  to the r a t e  of 
spectl a t  hich it  n as m o ~  ing. T h e  extelit of his  o b s e r ~  at ion goes to  the  
w i g h t  of his  testimonj. '  Leu 1s 1'. Xllrller, T O  A. L. R., 532, 540." 
-1, to  the  reasonable i l~ferenccs d r a n n  f rom t h e  e\ idelice tha t  defend- 

a n t  \ \ as  rxc.eeding t h e  speed l imit ,  :ire : (1) T v o  nitnesses testified, i n  
the i r  opinion, immediatc~ly af ter  the  collision, defentlant n as  r u n n i n g  
over 30 miles a n  hour. ( 2 )  T h e  blon of the collision n a s  heard several 
hutldred feet away. (3)  Defendant 's ca r  stopped some seventy-one steps 
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away from bloodstains in the street. (4 )  Lundy's testimony: '(There 
was a hole in his head about as big as your two knuckles." 

Was there any evidence that  the speed of the car was the proximate 
cause of the in jury?  We think so. TVe think there was evidence to be 
submitted to a jury as to the causal connection between the speed of the 
car and the injury, and there was evidence to be submitted to the jury 
that the speed and operation of the car was the proximate cause of plain- 
tiff's intestate's death. The defendant had a clear vision of the inter- 
section of Hillsboro and West streets, which the evidence indicated plain- 
tiff's intestate was crossing, going west a t  the time he mas hit. There 
is evidence to be submitted to the jury that defendant mas exceeding the 
speed limit. I t  was also in  evidence that  defendant left the bowling 
alley on West Davie Street between 11 :30 and 12 o'clock the night of 
the injury, where he had been bowling. 

H. I. Stell testified, i n  pa r t :  That  in  1925 or 1926 "he told me one 
of his ryes was bad." 

Dr. Louis N .  West, eye, ear, nose, and throat specialist, testified, in 
pa r t :  "I know the condition of his eyes, in 1929, in December. He was 
practically blind in  his right eye and had normal vision in his left eye. 
The vision of his right eye evidently was not capable of improvement." 

I n  Craver v. Cotton Mills, 196 N .  C., 330 (333), speaking to the sub- 
ject: '(Accepting the familiar definition of proximate cause as that 
which in natural  and continuous sequence, unbroken b j  any new and 
independent cause, produces an  event." 

Was there such contributory negligence on the p a r ,  of plaintiff's 
intestate, on the facts and circumstances of this case, that this Court 
should so declare as a matter of law? We thinlr not. The question 
was one of fact for a jury to determine. 

I t  is well settled that  contributory negligence is plair tiff's negligent 
act concurring and cooperating with defendant's negligwt act in pro- 
ducing injury. Negligence and contributory negligence do not essen- 
tially differ. Liske v. Walton, 198 N .  C., 741. The burden of proving 
negligence is on plaintiff, that  of contributory neglig4:nce is on de- 
fendant. 

I n  Elder v. IL). R., 194 N. C., 617 (619), citing authorities, is the 
following: '(Originally, under C. S., 567, in cases calling for its applica- 
tion, there was some question as to whether a plea of con1 ributory negli- 
gence ( the  burden of such issue being on the defendant) could be taken 
advantage of on a motion to nonsuit, but i t  is now well wttled that  such 
may be done when the contributory negligence of the phintiff i s  estab- 
lished by his or her own evidence, as he  or she thus proves himself or 
herself out of court." 

I n  flood v. Nitchell, 204 K. C., 130 (135), i t  is said:  "It is rarely 
the case that  the Court can hold as a matter of law, upon the allegations 
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of the complaint, or upon evidence offered by the plaintiff, that plaintiff, 
who has been injured by the negligence of the defendant, cannot recover 
darnagts resulting from such injuries, because by his own negligence he 
contributed to  his  injuries. I t  is sufficient to say that  this is not such 
a case." 

The traffic orilinarice of the city of Raleigh applicable is as follows: 
"To slow don n upon approaching each street intersection, or pedestriau 
in tlie street, so as to pass such intersection or pedestrian a t  a speed not 
exceeding ten miles per hour." 

The plaintiff's intestate, as  the evidence indicates, had worked a t  the 
Commercial National Bank and n as there about 11 :lj or 11 :30 on the 
night of his  death, and had told Yates Parker that  he was going to walk 
home. A direction to go to reach his father's home on Tilden Street was 
to cross from east to west over the street intersection, ~vhere he was 
killed. H e  TI-as a t  a place he had a right to  be and could presume that  
defendallt ~vould comply v i t h  the ordinance and not cross the inter- 
section at more than ten nliles an hour. 

I t  n a s  a matter of common knowledge that  defendant, running his 
automobile a t  the estimated speed of from thir ty to  forty miles per 
hour, dcfentlai~t was traveling a distance of from 44 to 581,L feet as each 
aiid every second tolled. Five seconds previous to the accident defend- 
ant's automobile was from 290 to 290 feet distant from the point of 
collision. 

W. N. Perry  testified that  defendant: "Made the statement that  he 
saw him going toward the cwb-moving, running;  that  he ran i n  front 
o f  the c a r ;  t h a t  he suddenly saw him 271, front of the  car; and that  he 
tried to  pull a n a y  like this (indicating). I had heard him say two or 
three years before that he was having some trouble with his eyes. . . . 
I don't recall that  he told me he saw Russell Jones jump from in front 
of anotller car i n  front of liis car." 

The cviclcnce indicated a t  the tirne of the collision there were no other 
cars goirig or coming on Hillsboro Street. 

H. I. Stcll testified that defendant: "Said the first time he saw 
Mr. Jones was  w h e n  he was r ight  i n  front of h i s  l ~ e a d l i g l ~ f s .  I had 
heard about the condition of his eyes, but I did not know. H e  told me 
one of his eyes was bad. H e  made that statement in 1925 or 1926. 
. . .  Q. Didn't he also say that  Mr. Jones suddenly ran  from his left, 
right immediately in front of his (.art A. I don't remember his saying 
he ran  in  front. H e  said the first time he saw him mas right in front 
of his headlights." The evidence was to the effect that  the defendant 
mas practically blind in  his right eye. 

Taking all the facts and circumstances, we think the question of con- 
tributory negligence was for the jury to determine. The  plaintiff, in 
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his complaint, alleges : ('Defendant negligently and unlan fully failed 
to keep a proper lookout for pedestrians rightfully in said street. De- 
f t w d i ~ ~ ~ t  i~cglipclrtly a d  17 rongfully failed to  stop his cal aftcr he saw, 
or by the exercise of ordinary care and prudence could havcb seen intestate 
in the act of crossing Hillsboro Street, a t  the intersection of TTTest and 
Hillsboro streets." 

I n  Boore v. Powell, 205 N. C., 636 (639))  is the folloning: "In Goss 
2'. IT'illiams, 196 N.  C.. 213 (221-222)) the following , ~ b l e  charge of 
Jutlge Sinclair in the court below was sustained: 'You are instructed 
that even though the injured party through his 0 ~ ~ 1 1  negligence placed 
himself in a position of peril, he may recover if the one who injured him 
discovered, or by the exercise of ordinary care could have discovered 
him in time to have a v o i d d  the injury.  Thc  defeiidani would not be 
relier-ctl of liability by yeason of thc fact that  lie did not see him, but the 
law holds him to the reqponsibility of seeing n hat he could h a w  seen by 
liccpil~g. a reasonably vigilant and proper lookout.' " 

The court below had before it the court papers and the printed record 
in  tlie former action. The  court belon- found that  all court costs in the 
former action ha re  been paid;  and that the present acticn was brought 
within the time prescribed by C. S., 160 and 415. 

I n  tllc judgment of the court below is tlie following: "That the evi- 
dence in the instant case is substantially the same as the evidence offered 
upon the tr ial  of the first case, and it further appearing to the court, in 
addition thereto, and the court being of the opinion that  the plaintiff 
ought not to recover, in any e ~ e n t ,  upon tlie evidence offered in the 
instant case. The  motion of defendant is allowed." Artd the plaintiff 
was nonsuited. 

TVe cannot hold with the able and learned judge in  the court below 
that thc evidence in this case n a s  substantially the same ~s the evidence 
offered upon the tr ial  of the first case, and the plaintiff ought not to  
recover in any event upon the e ~ i d e n c e  offered in the inst m t  case. 

I n  Hampton v. Spinning Co., 198 N .  C., 235 (240) )  it  is said:  "If the 
Suprenie Court affirms the judgnicnt of the tr ial  court, he may, under 
C. S., 415, bring a new action within the period therein ~pecified. But, 
if upon the trial of the new action, upon its merits, in :ither event, i t  
appears to the tr ial  court, and is  found by such court as I fact, that  the 
second suit is based upon substantially identical allegrition and sub- 
stantially identical evidence, and that  the merits of the sc~cond cause are 
identically the same, thereupon the tr ial  court should hold that  the judg- 
ment i n  the first action mas a bar, or res judicatu, and thus end that  
particular litigation." Xidkif f  v. Insurance CO., 198 N .  C., 568; 
Fuquay v. R. R., 199 N. C., 499. 

I n  the former case of Jones, Admy., v. Bugwell, 201 N.  C., 531 (832), 
we find : "There was no direct evidence at the tr ial  of this action tend- 
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ing to sustain the allegations of the complaint with respect to the rate 
of speed a t  which, or in the manner in ~+h ich ,  defendant was driving 
his autoniobile a t  the time plaintiff's intestate v-as struck and fatally 
injured. Plaintiff contends on his appeal to this Court that  the evi- 
dence tends to show facts and circumstances from ~ ~ h i c h  the j u y  could 
have reasonably inferred that  defendant was negligent, as alleged in the 
complaint. A careful consideration of all the exidence fails to sustain 
this contention. All the evidence shows that the unfortunate dcath of 
plaintiff's intestate n a s  the result of an unavoidable accident, for nhich  
defendant was not responsible. There n a s  no error i n  the judgment 
dismissing the action. I t  is affirmetl." 

There n a s  new and material evidence as to the rate of speed ~vhich  
d~fendml t  was driving the car and the manner of i ts  operation, when 
plaintiff's intestate was killed. 

The  new evidence was to the effect that  shortly after midnight, 
21 December, 1920, defendant, suffering the completc 1:1cB of ~ i 4 o n  i11 
his right eye, and nhile dri l  ing his autornobilc xeiterl) along IIillshoro 
Street a t  a speed in excess of city ordinallces and State Ian ,  and in ~ i o -  
lation thereof, struck and fatally ii~jurecl plaintiff's intestate. So f a r  as 
plaintiff's elidence disclosed, there nere  110 eye-nitnesses to the exact 
instant of the collision, uor to the point of impact in the street. The  
nearest approach was the testlmoily of certain vitnesses n h o  said, sub- 
stantially, that hearing "a thud sound" of noise from the direction of 
the intersection, thcy saw defendant's car '(just a fraction of a second," 
and '(nithill a split second," after liearlng the impact, traveling from 30 
to 40 miles per hour, in a xesterly direction, gradually slowing donn, 
and stopping on the north sidc of IIillsboro Street a distance of about 
7 1  steps from n here inteztate's body n as found in  the snitch of thc north 
car track. That  Hillsboro Street n a s  a straight, wide-opcn street, n i th-  
out obstructions, with an arc light burning a t  the intersection. At the 
moment of impact no traffic or cars nere  moving in either direction, 
east or nes t ;  and there were no obstructions to traffic and no cars parked 
on the north side of the street. 

I t  was in  el-idence that  defendant, the first time he saw plaintiff's 
intestate, "he was right in front of his headlights." 

Plaintiff's evidence, on thc former trial uncontradicted, x t s  to the 
effect that  defendant stated that intestate had j umped  fronl in f ~ o n t  of 
a car going east to  a place inrmediatcly in front of defendant's car;  and  
such al legat ion w a s  the  gracumen of t h e  diJfense. On the present trial, 
however, nliile one witness, Se i l l  Hester, testified that lie heard defend- 
ant make that  statement, he also testified that he mas in position to see, 
but did  not  see a n y  east-bound cal.. T n o  other ~ritiiesses testified not 
only that defendant made no such statement to them, but that lie told 
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them r a t h e r  t h e  contrary-that t h e  first t ime  h e  saw intestate was  when 
the  la t t e r  suddenly appeared in f ron t  of the  headlights of h i s  car, run- 
n ing  toward the  curb, but  so close t h a t  defendant  could not avoid him.  

T h i s  constituted the  s h a r p  difference between the  testimony offered b y  
t h e  plaintiff upon  both t r i a l s ;  a n d  was  substantially new a n d  mater ial ly  
different evidence, which plaintiff contended was  not  available on the  
former trial.  

F o r  the  reasons given, the  judgment  of the  court  below mus t  be 
Reversed. 

R. F. BOYD, ADMINHTRATOR OF VIOLET OVERCASH, DECEASED, T. ATLANTA 
AND CHARLOTTE AIRLINE RAILWAY COMPLVY, SOUTHERN 
RAILWAY COMPANY, CRAMERTON MILLS, INC., AND DUKE POWER 
COMPANY. 

(Filed 21 November, 1934.) 

Negligence .4 c-Doctrine of attractive nuisance held not  applicable t o  
facts  alleged i n  complaint i n  this  action. 

Plaintiff's intestate, a child eight years old, went 3pon a railroad 
bridge, and while throwing small stones from the tracks on the bridge into 
the water fifty feet below, lost her balance and fell into the deep water 
and drowned. The railroad bridge spanned water ponded by a dam to 
a great depth, and the bridge n a s  near houses in which many children 
lived, including plaintiff's intestate. One of defendants had constructed the 
darn which so ponded the water ;  one of defendants owned the houses and 
permitted and consented to the ponding of the water in the vicinity of its 
houses; and the other defendants were the owner and lcbssee of the rail- 
road bridge, which had been constructed without guar3 rails. On the 
bridge there was a raised section of concrete thirty-sis irches wide which 
plaintiff alleged was used as  a walkway by the public generally to the 
knowledge of defendants. Plaintiff sought to recover for intestate's death 
on the theory that the condition esisting a t  the place of the accident con- 
stituted a n  attractive nuisance, and that defendants knew or should have 
known that  children, including the intestate, would be attracted to the 
place to their death: Held, defendants' demurrer to the complaint on the 
ground that i t  failed to state a cause of action was properly allowed, the 
dootrine of attractive nuisance not applying to the facts alleged in the 
complaint. 

CLARKSON and SCHENCK, JJ., concur in result. 

APPEAL by  plaintiff f r o m  Stack, J., a t  M a r c h  Term,  1934, of RIECK- 
LENBURQ. Affirmed. 

This is a n  action t o  recover damages f o r  t h e  death of plaintiff's 
intestate. 

The plaintiff is  t h e  du ly  qualified administrator  of Violet Overcash, 
who died i n  Gaston County, N o r t h  Carolina, on 16 June ,  1929. 
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This action was begun in the Superior Court of Mecklenburg County 
within one year after the death of plaintiff's intestate. 

The allegations of the complaint on which the plaintiff seeks to 
recover in  this action are as follows: 

"19. That  on 16 June,  1929, Violet Overcash, a child less than eight 
years of age, in company with another girl of about the same age, left 
her home in the tomn of Cramerton, where her father lived, in a house 
belonging to the defendant Cramerton Mills, Incorporated, and wan- 
dered away to and got upon the south, or west, end of the railway bridge 
belonging to  the Atlanta and Charlotte Airline Railway Company, as 
owner, and to the Southern Railway Company, as lessee, which said 
bridge spans the  South Fork  of the Catawba River, as hereinbefore 
mentioned, said bridge having no guard rails, fence, or otller equipment 
along the side thereof; and said children continued to walk along and 
over said railway bridge until they had reached a point near the center 
thereof. 

"20. That  when Violet Overcash and her companion had reached a 
point near the center of said bridge they began to look at, and gaze 
upon, the broad expanse of water stretching away on both sides of said 
bridge, and Violet Overcash and her companion began throwing into the 
water f a r  below, to see i t  splash, the small crushed stone used for ballast 
by the defendants Atlanta and Charlotte Airline Railway Company and 
the Southern Railway Company, and each of them. 

"21. That  while Violet Overcash and her companion were about their 
childish play, and while attempting to throw the small pieces of crushed 
stone into the water beneath the bridge, as hereinbefore described, the 
said Violet Overcash lost her balance, stumbled and fell from the top 
and orer the edge of said railway bridge, a distance of 43 or 50 feet, into 
the ~ ~ a t e r s  beneath thereof, and was drowned. That  for a period of 
many hours thereafter vain attempts were made to recover her body, so 
deep was the water into which she fell. 

"22. That  the death of plaintiff's intestate, Violet Overcash, was the 
direct arid proximate result of the wilful, wanton, and negligent acts 
and gross carelessness of the defendants, and mas due solely, brought 
about, and caused by the joint and  concurrent negligent acts ant1 omis- 
sions of the defendants, and each of them. 

" ( a )  I n  that  the defendant Duke Power Company built and con- 
structed, or  owns and controls, the dam across the South Fork of the 
Catawba River, which said dam serves no purpose whatsoever i n  gen- 
erating electric current for  said defendant, nor was it intended so to do, 
and dammed, backed up, and impounded the waters of the South Fork 
of the Catamba River, along the channel of said stream, and f a r  out 
over the lands adjacent thereto, and upon, over, and across the lands 
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belonging to the Cramerton Mills, Incorporated, and upon, orer. arid 
across the lands and right of way of the defendants Atlanta and Char- 
lotte Airline Ra i l~vay  Company, as owner, and of the Southern Railway 
Company, as lessee, said water so dammed, backed up, m d  impounded 
being in  varying depths, and har ing  a maximum depth of eighteen or 
twenty feet, and said waters are  near by and in  close proximity to and 
wit1ii11 a few f e ~ t  of the dwelliilg-houses helonging to the d c f e ~ ~ d a n t  
Cramerton Mills, Incorporated, and in which a greai many of the 
operatives of said manufacturing plant lire, and did live on the date 
hereinbefore mentioned ; 

"(b) That  the Dulre Power Company, a t  all times he .ein mentioned, 
maintained said clam as hereinbefore allegtd, well knoning that said 
waters of the South Fork of the Catawba R l re r  ne re  backed u p  to and 
near, and n i th in  a few feet of, many of the liornes of tke operatires of 
the Cramcrtoli Alills, Incorporated, and nhen  it kliew, or by the eser- 
cisc of ordinary carc and obser~at ion  upon its part  could have lrnown, 
and did knon,  that  in a great lnany of said homes there y.ere children of 
tender yeam, and who v c r e  totally lacking as to a semix of the danger 
connected with said naters, and nell  kno~ i ing  a t  all times that  to go in  
and play about waters of the kind and character herein mentioned was 
a ~waliness of a child's mind ; 

"(c) That  the defendant Duke Power Company bacled u p  and irn- 
poundcd tlie 71 aters of tlie South Fork  of the Cata~vba R ver upon, orer, 
and across the 1111ds and right of n a y  of the Atlanta and Charlotte Air- 
line Railway Company, as owlier, and of the Southern Railway Com- 
pany, ils lessee, and uliderneatli the bridge supporting th: tracks of said 
defelidaut, ~ v l i e l ~  i t  knew, or by tlie exercise of ordinary care, caution, 
obserwtion, aud prudence upon its part  could hare  knonn, and did 
know, tliat many of tlie children in the town of Cramerton, and espe- 
cially those nearby, nould be attracted to, play about, on, over, and 
up011 the bridge beloi~ging to said ra i lnay dclfendants herein mentioned, 
and when i t  knew that there was nothing more attractive to a child's 
mind than just such a scene as is viewed from the top of said bridge; 

" (d)  That  the Dulre Power (loi~ipany maii~taiilecl said tla111 and 
backed up and impoulided the va ters  of the South Fork of tlie Catawba 
River to a great depth OT er and across the right of nay ,  m d  underneath 
the bridge belonging to tlie Atlanta and Charlotte Airline Railway Com- 
pany, as onlier, and to the Soutlierli Railway Company, as lessee, when 
i t  kne~v, or by the exercise of ordinary care, caution, obserxation, and 
prudence could have known, and did know, that  there wtre many liomes 
in which there Irere children of tender years near and in close proximity 
to  said bridge belonging to the railway defendants herein mentioned, 
and that  said bridge had no guard rails, fence, or other n-eans to prevent 
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childre11 that might nander  ~11011 said bridge from fa l l i~ ig  from <aid 
bridge antl into the waters beneath thereof, and being dronned, in the 
n a x  x i d  manner in 71-hich plaintiff's i n t e~ ta t e  n:rs in fact drowncd, and 
v lirn said defendant knen-, or by tlic exercise of ordinary care, cautio~l,  
ant1 ~ ) r ~ ~ ~ l c n c ~ r  u1)on its part t.oultl ha\ e knon n, a ~ i d  did hnon, that  said 
railn-ny bridge, in ~ t s  unguarded condition, and the n a t e r ~  1)~11catli 
tl~creof, n as suc'li :in a t t r a c t i ~  c plaw :I> to 1111 ite mid (.:IUZC imall cliiltlren 
to go u11on said britlge and lie and become a  lace of great hazard 
ant1 tlal~gcr ; 

"(e) That  the defendant Cramerton Jlillq, Iricorporated, pi.r~nitted 
tlie Jh l i e  P o n u  C'ompa~iy to tl:mi, i n ~ l ~ o u ~ i t l ,  hack up, ant1 o~erf-io\\ i t< 
said lands adjacent to antl nearby its said mill  illa age, and saitl waters 
qo bai~hetl up  ant1 i~~ ipomid td  n:~q (lone \r itli its full Lnon-ledge, c o ~ i ~ e n t ,  
antl a p p r o ~ a l ,  and more especially did said defendant permit said Duke 
P o ~ r e r  Company to dam, hack up, mid inipound saitl vnters upon its 
premises, a t  and near the ra i lnay britlgc belonging to tlie al t lanta and 
Charlotte A\irline R d v a y  Coliipany. as ovnc~- ,  and to the Southcrn 
Rai lnay Conllurny, as l ewx ,  and nearby :mil in close proximity to the 
lionici of it, opclrati~ eq, nlii,rein ncri3 marly caliilclren of tender yeare, 
TI hen it knew, or by the exercise of ordinary care, caution, and p ~ ~ n t l e ~ i c c  
upon its part  could l i a ~ e  knonm, antl did lillo~\, t h ~ t  wit1 \\atr>rs 30 

I):rc.l\td up aud i m p o u d e d  ~r ere dangerous to the life ant1 limb not o d y  
of plaintiff's intestate hut to the other cliiltlwn of .aid t o ~ n  of C'r:n~icr- 
ton as well ; 

" ( f )  That  the defendant Cramerton Mill,. Incorporated, 1)iwnitted 
the l h h e  Pov  er Company to dam, hack up, and impound the n trters of 
tile Soutli Fork of the Catav ba R i ~ c r ,  acruis mid o~ er it, saitl p r i m i ~ c \ .  
ant1 near to arid u~itler tlic rniln a j  liriclge lierc inhefurc ~iientio~ieil, nlien 
it l i ~ l e \ ~  that  nxlriy of its housc~s, occupied by its ope ra t i~es  :uid their 
faniilies, ncre  near a l ~ d  in close proximity to the .outl~, or neit ,  end of 
said railway bridge, and nllen it hrlen, or by the exercise of oltlinary 
care, caautiol~. and l~rutleiice up011 it5 part could have l a ~ o n n ,  ant1 tlltl 
lilio~v, that tlierc. xerc  110 guard rails, fence, or other nlcaiis to 11rt:rcllt 
chiltlren of tender - e a r s  from goilig up011 said britlge a~l t l  falling t11cl.e- 
fro~ii ,  in the way and manner in nliic.11 plaintiff's intestate did go upon 
said bridge and fell therefrom, and when it l i ~ i e ~ \ ,  or by the est:rc.ise of 
ortlinnry car(, u11t1 pl.utlclice rould Iiare l;non.n, t h t  saitl r a i l n . : ~ ~  bridge 
so luc.ated, a l ~ d  the watcrs beneatll tlicriwf constitutrd such a p1;:ce as 
T\ ould attract cliildrcu of tentlrr years ; 

" ( g )  That  the tlefe~~tlants Llt l :~nta :111(1 Charlotte -\irli~ic PLailn-ay 
Con~pany, as ou uer, ant1 the Southern Railway Compaiiy, a s  lesqw, pcr- 
mitted the Duke Power Compariy to  dam, back up, aiid iriipound the 
n a t c r j  of the South Fork of the C'atawha R i ~ e r ,  oTer, :icrors, and 
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upon its lands and right of way, and underneath the bridge supporting 
their railway lines, to a great depth, in, near, and adjac2nt to the town 
of Cramerton, and near the homes of the residents themof, when they, 
and each of them, knew, or by the exercise of ordinary care, caution, and 
prudence upon their part  could have known, and did know, that  in said 
homes there were many children of tender years; 

" (h )  That  the defendants Atlanta and Charlotte Airline Railway 
Company, as  owner, and the Southern Railway Company, as lessee, built 
and constructed, or caused to be built and constructed, said railway 
bridge across and over the South Fork  of the Catawba River at, near, 
and adjacent to  the town of Cramerton, and the south, or west, end of 
said bridge was nearby and in close proximity to the homes of many of 
the residents of said town, and said bridge so built and c,onstructed mas 
forty or fifty feet above the waters underneath thereof, and on each side 
of said bridge was a raised section of concrete, about thirty-six inches in  
width, which was used as a walkway by the public i n  general in passing 
to and from the town of Cramerton to and from the  Eagl: Mills, and the 
town of Belmont, Gaston County, Nor th  Carolina, which the defendants, 
and each of them, well knew, or by the exercise of ordinary care, caution, 
and prudence upon their part  could have known, and 1 his plaintiff is 
informed, believes, and alleges that  said sections were so used with the 
full knowledge, consent, and approval of said defendants, and each of 
them ; 

"(i) That  the defendants Atlanta and Charlotte Airline Railway 
Company, as  owner, and the Southern Railway Cornpal y, as lessee, on 
the date hereinbefore mentioned had no guard rails, Eence, or other 
equipment along the concrete sections, or  walkways, which were located 
on each side of said bridge, to prevent anyone who might go upon said 
bridge from falling therefrom and into the waters below, when they, and 
each of them, knew, or by the exercise of ordinary care, caution, and 
prudence upon their part  could have known, and did krow, that  owing 
to the closeness of said bridge to many of t he  homes in the town of 
Cramerton, and in which children of tender years lived, that  said chil- 
dren ~ o u l d  go upon and play about said bridge, and when they knew, or 
by the exercise of ordinary care, caution, and prudence upon their part  
could have known, that  said children going upon and playing about said 
bridge might and would fall t/herefrorn and be killed, in the v a y  and 
manner in  which plaintiff's intestate i n  fact was killed; 

" ( j )  That  the defendants Atlanta and Charlotte Airline Railway 
Company, as owner, and the Southern Railway Company, as lessee, 
owned and maintained said bridge hereinbefore mentioned without any 
guard rails, fence, or other equipment along the edges or sides thereof, 
when they, and each of them, knew, or by the exercise of ordinary care, 
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caution, and prudence upon their par t  could have known, and did know, 
that  owing to the riew from the top of said railway bridge, and the 
broad espallse of water surrounding same, that the children in the 
homes hereinbefore mentioned would be attracted thereto and thereon, 
and would throw, or attempt to throw, the small crushed stones into the 
water> beneath, and that  said children, i n  attempting to throw said 
stones, might and ~ o u l d  fall into said waters and be dronned, in the 
n a y  and mminer in nhicll plaintiff's intestate fell from said bridge and 
was dronned, and nhen tllcy knew that wid  ra i l~vag bridge, in its un- 
guarded condition, xvas dangerous and hazardous, and was a writable 
death-trap for any child or children that  might wander upon or be at- 
tracted to said bridge." 

Each of the tlefendants filed an ansner to the complaint, in which all 
the allegations therein relied on by the plaintiff as stating facts sufficient 
to constitute a cause of action against the defendants, or either of them, 
are denied. 

After the action n a s  called for tr ial  but before a jury was impaneled, 
each of the defendants demurred o7e t ~ n u s  to the complaint on the 
grouu(1 that  the facts statcd tlieroiil arc not sufficient to constitute a 
cause of action against the defendants, or either of thern. The de- 
murrers Tiere suztained, a ~ l d  the plaintiff duly excepted. 

F rom jutlgrnent dismioslng the action the plaintiff appealed to the 
S u p r ~ i ~  Court, assigning us errors the rulillgs of the court upon the 
deillurrers, and the judgment dismissing the action in accordance n i t h  
such rulings. 

X .  L. R z f c h ,  J .  C'. S e w c l l ,  and I I .  L. Tay lor  for plainf i f f .  
John J l .  E o b ~ ~ l s o n  and i i u n l e ~  M. Jones for tlefendants d t l a n f a  and 

C'karlotte Airl ine Radlcay  Company  and Soufl tern R a d l ~ a y  Company.  
C'ansler d C ' u m i c ~  f o ~  defmzdanf Cramerton Mills,  Inc. 
IT7. S. O'E. Robinson u1zd 11'. 11. JIcGuire, JT. ,  for defendant Duke 

Power Conlpany. 

C o r \ ~ o ~ ,  J. The  plaintiff on 111s appeal to this Court contends that  
011 the facti  alleged ill the complaint, and admitted by the demurrers, the 
defendants, and each of thtm, are liable to the plaintiff for the damages 
which he lias suffered by the death of his intesiate on the prlilciple 
nhich n a s  announced and applied by the Supreme Court of the Uilitcd 
States i11 the l ' u r ~ z f a b l e  case (R. R. z.. Stou t ,  21 L. Ed., iG), and that  
for this reason the judgment disrnissillg the action should be reversed. 
This contention cannot be sustained. Thcre was no  error in the ruling 
of the court sustaining the demurrers, or in the judgment disnlissir~g the 
action in accordance with such ruling. 
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The principle on which the T u r n t a b l e  case, supra,  was decided was 
recognized by this Court as sound in K r a m t r  v. R. R., 127 S. C., 328, 
37 S. E., 168. I t  n a s  held, however, that  the principle was not appli- 
cable to the facts shown by the evidence in that case, for that  the cross- 
ties by which tlie plaintiff was injured were not piled on the land of the 
defendant, but on a street on which the land of the d e f ~ d a n t  abutted. 
I t  is said in the opinion in that  case that  "the principl. announced in 
the T z i ~ n f a b l e  case, s u p a ,  would not apply if the ties had been care- 
lessly piled on the defendant's premises. The T u r n t a b l e  decisions are 
necessarily based either on tlie idea tliat such machinery has such pecu- 
liar attractireness for children as objects of play that  when left un- 
locked there is an  implied invitation to use them, or when not properly 
guarded it is so obviously dangerous to children as  to call for diligence 
in  the owner to take precautions agairist the dangers. Those cases are 
exceptions to the. gelieral doctrine, and went to tlie r e ry  limit of the law. 
Mere attractiveness of preniiscs to cllildren v i l l  not brill; a case within 
tliat csceptional doctrine. Indeed, the plaintiff's counsc'l, in his argu- 
ment here, stated that  he did not contend for the application to this case 
of the principle laid down in tlie il'zirntable case, slrp~a.'' 

The  soundness of the principle mas concded and its application in 
1xo1)elS cases was approved in Briscoe 1;. Ligh t ing  and  Power  C o m p a n y ,  
14s S. ('.. 396. Gd S. E.. 600. H o ~ v e w r ,  it was held by this Court that  
the principle was not applicable in  that  case. I t  is said in the opinion 
that "it must be conceded that  the liability for injuries o children sus- 
tained by reason of dangerous conditions on one's premises is recog- 
uizecl :uicl enforced in cases in which no such liability accrues to adults. 
This n c  think sound in  principle and humane in policy. We think the 
law is sustained upon the theory that  the infant who enters upon preni- 
ises, l i a v i ~ ~ g  no lcgal right to do so, either by permission, invitation, or 
license, or relation to tlie premises or i ts  owner, is as es:,entially a tres- 
passer as an  adult ;  but if to grat ify a childish curiosity or in obedience 
to a clddisli propensity excited by the character of the structure or 
other c*oliclitions lic goes thereon and is injured bx the failure of the 
owner to properly guard or cover the dangerous conditions which he 
has created, he is  liable for such injuries, provided the facts a re  such as  
to impose the duty of anticipation or prevision; that  is, whether under 
all the circumstances he should have contemplated that  children would 
be attracted or allured to go upon his premises and sustain injury.') I t  
is  further said in the opinion that  "to allege simply that  the machinery, 
including dynanios, engines, etc., in an attractive building in  the popu- 
lous portion of a city 'is calculated to attract and allure l~oys  and others 
to see the machinery' does not bring the case within the exception to the 
general principle. There is no suggestion that  any boys had been at- 
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tracted or allured, nor is  it  even averred that  the plaintiff was on the 
premises to see the machinery." I n  that  case i t  n7as held that  the 
denlurrer to the coniplaint should h a w  been sustained. 

A judgment of nonsuit was reversed in S f a r l i n g  ?;. C o t t o n  J l l l l s ,  168 
N.  C., 229, 84 S. E., 388. I n  that  case the plaintiff's intestate, a boy 
six gears of age, fell into a reservoir on tlie defendant's premises, and 
was drowned. The defendant had caused a fence to  bc constructed 
around the reservoir, but had failed to kcep the fence in repair. Plain- 
tiff's intestate crawled through a hole in the fence and fcll into the 
reservoir. There was evidence tending to show that  plaintiff's intestato 
and other childre11 had been accustomed to p l a ~ -  about the reqervoir, and 
that  the defendant knew of this custom, and because of this custonl llnd 
caused the fence to be erected for the protection of the chilclrel~. I n  tlle 
opinion in  that  case it is said:  "I t  does not admit of debate that the fact 
that  such a dangerous place n a s  unguarded by a secure fence, nhere 
children of that age n ere allox\ etl to play, was cull~able negligence on the 
par t  of the officers of the dcfc~dal i t .  The very fact that a fence had 
been put up  of itself shon s that  these authorities I\ ere an are of the 
danger. T o  permit i t  to become dilapidated was negligeuce." 

111 C'omer v .  TT.'~izstoil-h'ultm, 178 K. (2.) 383, 100 S .  E., 619, it is  s l i d :  
'(In t l m  case the c ~ t y  na s  responiible for not rriaiut:rii~ing an eficicwt 
railing, nllich uould h a l e  prevented this child from gettirig t h o u g h  
and falling tweiitg feet below u l ~ o ~ i  the concrete hottom of the extension 
of the culvert. -i m a l l  mesh, strong wire fence would have urererited - 
such danger as this, :1nd 11 ould ha\  e saved the life of the little one whose 
death was caused by leanil~g o\ er the railing, or getting through it, to 
look a t  the gurgling, nlany-hued ripplings of the stream belo~r." A 
judgmeut for the l~laiutiff n a s  aftirnied. 

The  instant case is governed by the law as  stated in K r a m e r  u. R. R., 
s u p r a ,  and in  Briscoe  v. Ligh t zng  a n d  P o u e r  C o m p a n y ,  supra.  Tlle 
facts alleged in the c o m ~ h i n t  and admitted bv the denlurrers do not - 
bring this case within the c1a.s of cases which is governed by S fa ,d lng  
v. C o t t o n  J f i l l s ,  supra ,  and C o m e r  I;. W i n s t o n - S a l e m ,  supra .  

The "attractive nuisance doctrine," mllich is inrokcd by the plaintiff 
i n  this case, has been repudiated by a ma jo r i t -  of tlio courts. hl t h o s  
courts i n  which the doctrine is recognized, it is said that "it needs very 
careful statement not to make an unjuit  and impracticable requirement." 
See Luras v. E i a m m o n d ,  150 hliss., 369, 116 So., 536, 60 A. L. R., 1427. 

The judgment is  
Affirmed. 

CLARKSON and SCHENCII, JJ., concur in result. 
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HANNAH BRANNON, ADMINISTRATRIX OF THE ESTATES OF EDWA4RD AND 

TOMMY BRANNON, DECEASED, V. J. H. SPRINKLE, JOHN A. 
SPRINKLE, ETHEL G. SPRINKLE, ELSIE S. LEAKE, A N D  H. H. 
LEAKE. 

(Filed 21 November, 1934.) 

1. Negligence A c-Evidence held sufficient f o r  jury upon doctrine of 
attractive nuisance. 

Allegation and evidence to the effect that defendants owned a certain 
lot of land for a number of years prior to the injury ill suit, that upon 
the land was a deep reservoir twelve feet in diameter which was filled 
with water to within about two feet from the top, that the reservoir was 
unfenced and unprotected and had heen allowed to remain in this condi- 
tion for a number of years, and that the reservoir \\.as discernible from 
the sidewalk on the day the property was hought 1)y tlefcndants, one of 
them being present, that thcre were pnths across the 11rc:perty near the 
well which had been used by the public generally and that for a number of 
years chiltlren in the neighborhood had played around the reservoir, catch- 
ing tadpoles and playing in the water, and that plaintiff'!; intestates, chil- 
dren four and seven years of age, had gone upon the property and were 
fishing in the reservoir for tadpoles, and fell in the reservoir and dro\vned, 
is herd sufficient to take the case to the jury on the issue of defendants' 
actionable negligence, the allegation and e~itlence tending to show an al- 
luring and attractive place to small children, existing upon the land to the 
ltnowledge of defendai~ts, and that clefendants hail actual or constructive 
knowledge that the place was frecluenteil by children of tender years. ant1 
failed to exercise due care to guard against the foresexible dangers to 
chilclren attracted to the premises, and that the deaths of l~laintiff's intes- 
tates were proximately caused by such failure. 

2. I'l'ial D a- 
Only the evidence favorable to plaintiff need be consirleretl in passing 

upon the sufficiency of the evidence to be submitted t ' )  the jury upon 
defendants' motion as of nonsuit. 

3. Negligence A c-Application of doctrine of attractive nuisance. 
While a child who goes upon lands without legal rigllt by permission, 

inritntion, license, or relation to the premises or its owiler is as  much a 
trespasser as  an adult, a child cannot be held to the same degree of care 
for its own safety, and where a n  owner permits a dangei,ous and exposed 
plnce, which is alluring and attractive to small children, to exist and 
remain unguarded on his lands, and has actual or cons t r~~c t i re  notice that 
small children habitually play at  or near suc!h place, so tl a t  their presence 
there and injury to them could be anticipated, the owner may be held 
liable for injury resulting from his failure to properly guard against such 
dangers. 

4. Negligence D d- 
Where but one inference can be drawn from the evidence a s  to the 

proximate cause of the injury in suit, a new trial will not be awarded for 
the court's failure to charge the jury upon the question. 
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5. 4ppeal and Error J e- 
Where but one inference can be drann from the evidence, a ne\T trial 

will not be granted for error in the charge of the trial court upon appeal 
from a verdict in accordance with the evidence. 

BHOGDES, J., concurs in result. 
Coxlvon, J., dissenting. 

APPEAL by defendants from H i l l ,  Spec ia l  J u d g e ,  at  February Term, 
1934, of FORSYTH. K O  error. 

There were consolidated for the purpose of tr ial  two cases, the plain- 
tiff i n  each being the same person, the mother and the administratrix of 
her infant child, the intestate in the respective cases being Edward 
Brannon, aged four years, and Tounniy Brannon, aged seven years, and 
the defendants in each case being the same. " 

Cpon the plaintiff resting her rase, the defendants moved the court 
to dismiss the action and for a judgment as  of nonsuit, and upon denial 
thereof noted objection and reserved exception, and upon the close of all 
the evidence the defendants renewed their motion theretofore made. 
w h h  was again denied, and objection and exception again noted and 
reserved. 

I t  is admitted that the plaintiff is the duly qualified administratrix of 
her deceased children, Edward and Tommy Brannon, and that the de- 
fenclalits, a t  the time alleged as well as  before and after, were the owners 
of the land described in  the complaint, located on Northwest Boulevard, 
in a populous section of the city of Winston-Salem. I t  is also not con- 
troverted that  the intestates were drowned in a well or reservoir on said 
land on 30 Afay, 1931. 

These actions are  instituted for the alleged wrongful death of said 
infant  children, the intestates. 

From judgment in favor of the plaintiff the defendants appealed, 
assigning errors. 

J .  0 .  IVugoner ,  R. 111. lVeaver ,  a n d  R i c h m o n d  R u c k e r  for  appellee.  
TI ' .  R e a d e  J o h n s o n  fo r  appe l lan t s .  

SCIIESCIC, J. The deterniinatire question in this case, which is raised 
by the exception to the denial of the motion for a judgment as of non- 
suit, is whether thcre was sufficient evidence of actionable negligence, as 
alleged in the cornplaint, to be submitted to the jury. 

The  plaintiff alleges, i n f e r  a l ia ,  "That upon the property described, 
. . . the defendants did, on 30 May, 1931, and for a great while 
previous thereto, maintain and allow to remain in  an unprotected, ex- 
posed, and unfenced condition a brick well which was some fifty feet, 
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more or lcw, d ~ q ) ;  was of square diniensions, the opening of which was 
about f w e l ~ e  fert in dianleter at the top;  that stagnant water had been 
allonct! to accunlulate in said ~ x l l  to a clel,tli of forty-seven or forty- 
eight fect, rcxcliing to within approsiniatcly t v o  fect of the top of said 
well, and rcgctation 11nd  growl^ up from the walls and nater ,  ant1 trash 
ant1 l e ; ~ ~ e >  l i d  bcen allowetl to accumu1:lte on tlie surface of the said 
watcxr in sucli a inanner as to conceal ~ l d  camouflage t112 true depth of 
a 1 1 .  That  for marc tlian tncwty years the public 1 as used sereral 
footpntlis wliicl~ co~~rergccl  into one path a t  a point adj: cent to and by 
the side of s:litl nell.  a ~ d  the use of rlicsc footr)atlls n : ~ s  r~ermittetl and 
acquiescd i l l  ant1 nllo~retl hp tllc tlefentlants and their prcdeccssors in 
title to said property; and the Jcfel~dants linen- or s h o ~  ltl ha\ c known 
that  tllc said ncll  cwl~stituted a Iliglily dangc.rons condition, not only to 
t h o v  n 110 TI ~ r c  usillg the said pat11 but to all n 110 might come upon said 
property; that the defentlants klielr-, or shou1t.l  ha^ e known, that  children 
of imi~la turc  >e:rra frequelitly used tlic said paths and had been allowed 
Ly these defcnd:ints . . . to frequent the vicinity a r d  the property 
uuon vliich the said well \\a5 situated; that  children of tender years 
\rercx permittet! and have been accusto~ned to playing around said well, 
fishillg for tadpoles and engaging in other childish sporis. That  on or 
about 30 Xay ,  1931, the plaintifl's intestate, an illfalit child four p a r a  
of age, while using the said path, or ~vliile present in the ricinity of said 
well, bciug attracted by the unusual and dangerous coldition, and in 
order to satisfy his childish curiosity, n n s  tcmpted to the 7x11, fell into 
tlie staenant water which had accumulated and was dronneci. That  the " 
negligc~lce of the defendants i n  permitting the maintenance of the deep 
well or cistern in a tieliscly populated scctioll of the city without guard 
or barrier, in close prosirnity to u puLlic tiiorougllfare and footpaths, 
nlien they hue\\, or by the exercise of ordinary care s h o ~ l d  h a ~ e  known, 
that small cliildren in the vicinity, including this intestate, vould likely 
bc attracted to r l ~ c  xell  or water pit nllich apparently aff'orded a place 
of recreation but in fact constituted n c!allgerous and li-izardous condi- 
tion, constituted a constituent element of the prosinlaic cause of the 
injuries sur.tai11cc1 by the plaintiff's intestate." 

Tlic foregoing e s c c q t -  are from tile co~nplnint n.,lerein Et l~vard  
Urallliol~ is the intestate, alicl tlie conlplaint nherein Tommy Brannon 
is the inteitatc is identical, exc3ept i t  is alleged that  he v a s  smen years 
of age. 

, 7  Ilicbe allegatiolis, with the admitted facts, clearly slate a cause of 
: d o n ,  a i d  if tlwy are supported by any elidelice the court correctly 
submitted tlie case to thc jury. 

Joh11 Moore, a ten-year-old boy, told a tragic story, with childlike 
simplicity, in thesc words: "I was down there where they were the 



m o r n i ~ ~ q  that  they tlietl. Tl'e xeri. t y i i l g  to catch tadpoles. There  m r c  
no otlicr cl~ilclrcn there n it11 u? t1i:~t i n o r n i ~ ~ g  rxcept m y  brotller, and  he  
i i  den11 u o u .  I <a\\ Tonii l~ie  antl Erlnart l  n l ~ c n  t l ~ c y  fell  i n  the hole. 
T h  l~ t t l t .  oiic fell i ~ i  fiwt. I I e  \ras fidlirig fo r  t a~ lpo les  n it11 :r ti11 can. 
TTllen the litt le o:le fcll i ~ i  the big one j u ~ ~ l p e t l  a11t1 tricd to  catch him.  
1 tllilii't do n n j  thing. Didn ' t  a n y  p c o p l ~  comc there. T h e  fire people 
got tlicm out of t l i ~  hole. Tl'c c~oultl reach the  n nter n it11 the  ran .  
. . . T h e w  na5n't a n y  top on the place n h e r e  they fell in .  . . . 
Tlie brick n all n a, n i d e  iln(l had  a flat to11 to it .  I t  ~ v a i ~ i ' t  ncccssnry to  
get u1) 011 t l ~ c  u a l l  to fish f o r  tadpole., but  o u  coultl rcac~li over i t .  
T o m l ~ i i c ~  Ural~iioii  cli(l not climb u1) 011 tlw I\ all. but E d u  artl, tlie fonr-  
year-old oiic, ditl clinib up on tlie n all and n a s  fishing v i t l i  a can, and  
fell i l l .  Thcll Tomriiic ju11111ed ill. I I e  d ~ d n ' t  h a r e  a $ir ing 011 t h e  can, 
but hat1 it  ill l l i i  hand." 

EI:lli~~ali i < r a n l l o ~ ~ .  t l ~ e  m o t h w ,  testificvl tliat slle r a n  to  the scene a n d  
ju1ii1)cd ill tlie hole ill ~vliicli  she, n-ns toltl her  cliiltlren h a d  fa l l en ;  t h a t  
the  water  v a s  t l e e p ~ r  t lmn s11e u-a<, 1)eeause .she \ve~lt  under  antl coultl not 
find bottoni, and  tliat sllc was ui la l~le  to  get out un t i l  somebody pulled 
her out.  T h a t  she coultln't do m y t h i n g  to help lier cliiltlren. T h a t  
E t lvnrd  \-,-as four  years  old and  T o m m y  x-ns seven. 

J .  I,. Silyder tebtifiecl, ill efYect, illat lie -,\-as a i~ieinber of the fire cle- 
l ~ a r t n ~ ( ' i i t  of Winston-Snlem, and  tliat his con ipa~iy  reached the scelle 
:rbout t l i i r t -  ~ ~ l i i i u t c s  a f te r  the cliildrcil \rere drowned, ant1 tha t  tlie fire- 
illell clei iwtl meall. to gr,t tlie c~ l~ i ld reu  out by l a  ilig tn o 1:lilcIora across 
1 I .  1 T l l , ~ t  the  \ \ a t (  r ill tlw hole v:rs al)out t n  o a i d  n 1i::lf fct t f r o m  
rht. toll of tl1i8 n all, aiiJ the  n all n a,- ,ihout t n o  ant1 :I half feet high, so 
tlic x ~ t c  r r:Lilie u l ~  :rliout to tlie top of the g r u u n d ;  t h a t  011 t l ~ e  iout11 sidc 
the xiill  n.a. xl,out CTPII  n-it11 the g i o u i ~ d ,  ai~cl the dope  of the g r o u l ~ d  
t;clwre(l "11 the \\.all, t l ~ e  grouiitl k i i i g  a lit t le s lo l~ ing  ant1 the wall l e d ;  
that  \\-;;I! :rroluitl tlic. 11ole n.n- :111out t n o  and  ~i l i d f  or r l ~ r e e  feet 
a b o w  the g r o u ~ ~ d  oil tlie n o r t l ~  sitle, eighteen f w t  square, a ~ i d  11i:rclc of 
brick. I t  was iiiliery-four fcet fro111 tlic wiiter of t h e  sideu-all; on Xorth- 
n.e>t 13oulel-:rid, oil t l ~ c  south sitle of tlie propertj-, to  t h e  cellter of the 
hole. 

Pe te r  I I o g a i ~  tvitifietl s u l ) - t t ~ ~ ~ t i a l l y  tliirt he  hail kl~oivn this p r o p t y  
thirty-fi\-c. j-t::irs or lo~ iger .  T h a t  11-11t.11 lie first became ncquaiiited 71-ith 
it  tllc, ~ i i y  1;:rtl i t  i n  c l ~ a r g e  and  met1 it  i 'w n l ~ u m l ~ - l ~ o u s c , ,  :~1111 later  on 
r l ~ e  (.it? sold i t .  Tlixt tliiz \\-ell \\-as used o ~ l c c  :IS a help fo r  the reuer~-oir  
the city liatl 011 tlie f:lr side of the creek, a~lcl t h a t  r a t e r  \\-as pumped 
f r o m  i t  through a pilw to tlic reservoir oTcr there a n d  then to  tlie l a r g t ~  
resc.r\-oir u p  town. T h z t  there was a p a t h  tha t  came down the bank slid 
n-elit by on t l ~ e  n.eLst side of this brick structure, withill some four  o r  fire 
feet of it. T h a t  the pa th  led on out  across the branch and  on u p  across 
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the hill, and that  grown people and children all came acmss the property 
on this pa th ;  that  there mere two paths, one led to "I'ittsburgh" and 
the other led to the Old To\$-11 Road and t lml  into Cherrv Strect. 
That  he lived a t  the top of the hill on Cherry Street and could see this 
property from his house. That  there are other houses there and a 
school a good piece u p  Cherry Street. That  children going to school 
came through this lot where the hole is. There is a church on Cherry 
Strcet and people going to  church came across that  lot That  he had 
seen children playing ball and one thing and anothela down in that  
bottom, seen them down there often. They had a little flat on poi1 side 
of the well, between there and the branch, had a nice little place there 
mhcre they would play ball; and then they played somet me down below 
there further in the meadow place. 

Celia IIarrington's testinlony in chief, as set forth in he  record, is as 
follo~vs : "I lived down on Sor thnes t  Boulevard on 30 Nay, 1931, just 
angling across the street from tlie hole; I could see i t  from my porch. 
I had lived there about six years, and during that  time have observed 
childrt~n playing around this place; that  was their playground and they 
played there, catching tadpoles and having old t in cans, bending over 
tlie bricks, fishing along in the water and messing around in there. On  
the day of this accident you could see this place from the street along 
there, for they had plowed up all around on this side and fixed to tend 
there. I remember when they had the auction sale out there. At that  
time this property was cleaned off; that  spring they cleaned off all the 
bank clean on down and hauled all the brush and rubbi*,h and stuff out 
on the creek and burned it up. Then they put u p  white posts with 
figures on thcni dolvn by tlie side of the street. That  wac, all done before 
the sale; they liad it cleaned off nice. On the day of the sale the 
grounds were cleal~ed off. Tliere were right many people there on the 
day of the sale." 

Clifford Conrad testified that  he had known '(this place for eleven 
years, and hat1 seen tadpoles in the water in the hole" and had "seer 
children playing around the place." 

R. (2. Rights and W. A. Pegram testified in  effect that  the well or 
reservoir n a s  n d e  by constructing brick walls around a spring;  and 
that  it formerly liad a cover over it "just like an ice house," and later 
when this mas torn away a fence was built around i t  to keep the cattle 
out, but the fence, too, had disappeared before the children were 
drowned. 

E. C. Reese testified that  in October, 1928, he assisted the auction 
company in conducting the sale of the property on Northwest Boulevard: 
and that  only nine or ten lots were sold a t  that  time. That  he saw 
Mr. Sprinkle, the defendant, on the ground that  day attending the sale. 
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*It  the time of the sale the entire property had heen cleaned off and the 
rl eedi and u~~ t i c rh ru& on the property had been moned. That  he saw 
this nell  or hole t l~c re  oil the day of the sale, and that  the holc and the 
na ter  in it could be seen from the street and sidewalk. That  the 
: I I I I T I O ~ I C ( ~ Y -  n e w  on a I\ agoil or t r w k  in tllc strcc t , n ~ d  the crov d u as 
gntlie~wl on t h ~  ~i~lerxnlli allrl a r o u ~ ~ d  the t ~ u c k .  Tha t  he did11't knon 
the exact lot X r .  Sprinklc n.as on, but lie thought it n a s  the second lot 
sold: hi. n as eitlier on the first or second lot, or on the sidewalk. 

Tllcrc n a s  e l ide lm in conflict u i t h  the foregoing, more particularly 
tel~ilrng to show that the ilefer~dants had no kiionletlge of the existence 
of any ncll  or resen oir upon the land onncd by tliern, or that children 
uv t l  the land a- a p l ,~~groun i l ,  but 5ilic.e only e\itlellce falorable to the 
1)laiiltiff iq co~i>idered 011 a mot ic~l  for iionsuit, \re do not set forth the 
dcfeildal~ts' el idence. 4'00 ler v .  F d r e  CO., 1 9 1  N. C., 42. 

TT'e t111nh t l~c re  is both allrgafa a d  11~olmtu of an alluring and attrac- 
ti\-e plave to tniall children; of knonlcdge by defendants of suc l~  place; 
of fu i  tlicr l i l~o\ \ ledg~,  acti le  or co~istructlr e, by defeilda~its of qucli place 
being u a l  h \  clnltlrc~l of tender years as a place to play, fish, and catch 
tatlpole>; of fallure by tleferltlalits to escrciscl due cale to guard against 
tllc f o r c w ~ ~ l ~ l e  ilarlgtr of iuc.11 placse; and of the dent11 of the iutestntcs 
belug l~roxlmately c a u d  1)y such f a i l u ~ e .  

Tllch lax 1 5  statcd 111 1j1 lsc oil  1 .  Llgllf~ily a~l t l  l ' o x e r  C o., 145 X. ('.. 396 
(411 ) ,  71 llc r~ ( ' o ~ u o r ,  ,J , 71 I l t i i~g  T\ lt11 i11~1r11 force am1 c h r i t j  . u j  : "It 
niu,t ho cont~etled that tlie liahllity for illjuries to children ~us ta ined by 
rc:rson of tlai~gcrous conditrons oil oiie's premises is recognized and 
enforced in cases ill nhich no suc.11 l iah~l i ty  accrues to adults. This \re 
t l i d i  soullcl in pri1lc1ple an(l llulnalle in pollcy. T e  h a l e  no ilisposi- 
tioil to deuy ~t or to place u i l rea~oi~able  restrictions upon it. We thmk 
that the l a y  is iuztai i ld upon the theory that  the m f m t  x h o  enters 
upon preiuises. l ia~l l lg  110 legal right to do so, either by permiss~on, 
in~i ta t ior i ,  or license, or relation to thc premises or its o ~ n e r ,  is as 
essel~tially a trespasser as au adult ;  but if, to grat ify a childlsh curl- 
oiity, or i n  obetlieilce to a childis11 properlsity esclted by the character of 
the structure or ot1it.r conditions, lie goes thereon and is injured by the 
failure of tllc 011 iler to properly guard or c o ~  er the dangerous coriditioris 
xihic~li he has created, he is liable for such injuries, provzded the facts aye 
AULI'L as to zrrzpose t h e  duty of anttczpulzon OT prevlsloiz; that is, whetber 
undc r all of the circ0uul~tuilces he shoulil  ha^ c conteniplated that children 
xould bc attracted or allured to go upon his premises a i ~ d  sustain injury. 
The l ~ r ~ ~ ~ c ~ p l ~  is nell  stated in 2 1  A. aiitl E., 473, and n a s  cited n l t h  
al)pro\ a1 1x1 J I c G h p e ' s  (trac, supra (147 s. C'., 142). 'A p :~r t j ' \  habihty 
to t i (  i l ~ a i ~ i s  clcl~e~~cls up011 tllc f o r i ~ ~ e r ' s  c o ~ ~ t e i ~ ~ p l a t ~ o ~ l  of the l~kel~liootl  
of tllc ir presence on tlirl p r e n l i w  a i d  the probability of Injurws from 
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contac4t with conditions existing thereon.' Immccliately fclloving this lan- 
gungc the editor says: 'The doctrine that  the owner of premises may be 
1ial)le in negligence to trespassers whose presence on the premises mas 
eitlicr linown or might reasonably have been anticipated is well applied 
in the rule of numerous cases, that one who maintains dangerous imple- 
ments or appliances or unenclosed preinises of a nature likely to attract 
cliiltlrcn in play, or permits dangerous conditions to exist thereon is 
l ial~lc to a child u h o  is so injured, though a trespasser a t  the time when 
tlie iiijurics are received; and, 7(32fl1 s f r o n y e r  Teason ,  w l l e n  the presence  
of  (1 ( h  ild f m p a s s e ~ .  is actually known to a party, or when such presence 
1 1  ortic; 11(1re l i f t  1 1  Xiiriu 11 Ircitl ~ c ~ u \ o i ~ a / ) l e  c c c t ~  bvc i~ csrrtcacd.' " (Italics 
ours.) 

J I r .  , J u \ l i ~ ~  1l7u/L ( I . ,  ill F m r c ~ l l  r .  I l i x l e  C o f t o n  X i l / s ,  157 3. C., 528, 
i n  an able and es l~ans t i re  opiiiion. clearly points out the difference in 
the rule of liability of o m  vlio maintains or permits a dangerous in- 
strumentality or situation on his prcmises to a trespasser of mature age 
:nld to a trebpasser of tender years. H e  >\ri tes:  ' ,The negligence 
rliargcd agaiiist the tlefentlallt is  tlie maintaining by it of a highly dan- 
geron., :lnd deadly condition and instrunientality on premises which 
liere uilenclosecl, and nllicli Mere in an attractive l~lace to children, and 
on nliich defendant Bnen, or by the exercisc of reasonat~le care ought to 
h a l e  known, that small children ne re  accustomed to p ay. There n a s  
aiiiple cvideiice to sustain this allegation. The  contention of the appel- 
lant is that the child was a trespasser, to nhom it owec no duty except 
to refrain from wilfully injuring it. If the in jury  had been to a person 
of such mature age that  he could appreciate the nature of his acts and 
the dailgers attaclied to the situation, n e  \\auld agree -\:ith this conten- 
tion. But \\hen, as i n  this case, the in jury  is suffered by a six-year-old 
boy, ~uiclcr cuch circumstances aiid surrounding conditions as the evi- 
tleilce slio~ved to esist, a different rule of l a ~ v  g o ~ e r n s  the conduct and 
liability of the defendant. What did this six-year-old boy know about 
the dmgers  of electricity Z T h a t  could lie possibly have knonn about 
the rules of property and the laws of trespass? Technically, he may 
have l~een a trespasl.er on defendant's land, but all he krew about i t  was 
that it was an  attractive place to play, and that  i t  was where he and 
the other little children of the neighborhood were accustomed to play, 
a i d  liad been playing for months past. The  defendant^ knew, or ought 
to h a l e  ki~own, that  this pole with the loose guy wire attached to it was 
a n  i i~strument of death, which might become effective to anyone who 
came in contact with it. The  defendant also knew, or ought to have 
knovii, that  the children were in  the habit of playing about this pole, 
and that  they were also in  the habit of swinging on the loose guy wire. 
Under these circumstances, the lam will not permit tae defendant to 
allege a technical trespass and thereby shield itself from ;he consequences 
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of its negligence, resulting in  the death of the son of the n la in tiff. The 
doctrine of the 'turntable cases' was first before this Court in the case 
of li'ramc7r v. R. R., 127  N. C., 325. There the nine-year-old son of 
plaintiff v a s  killed by climbing upon a pile of crossties negligently 
stacked by defrndant in an  unused portion of one of the strcet., of the 
toxn  of Narion.  The Court held that  plaintiff's son n a s  not a tres- 
passer; hut it further says: 'If IUD n a s  too young to bc bountl by any 
rulr  as to rontributory negligence mid had a habit of playing, TI-ith other 
boys, 011 the crosstics with the knonledge of defendant, ant1 nitbout the 
defendant's attempting to preT ent such sport or to take precaution 
agai1i.t in jury  to tlw children, then the defendant was ne.11 eiit. I n  

a F 
sucli a ca-e the defendant's negligence would not conrist in piling the 
crossties in the street, hut it nould consist ill its failure to guartl :ignin\t 
in jury  to the chilclrrn, after it had learned of tlieir habit of playiug on 
the ties, a d  its failing to provitle against their injury.' " 

Thc ol)i~lion ill E'ci 7.c 11 L .  ( ' o f l ( , i ~  -11 l l l i ,  ircpro, continue. : "111 I<~.r l i i  t~ 

v. Salt Lake City, 93 Pac., 570, an eight-year-old boy v a s  dro\\ncd in a 
conduit situated llear a schoolhouse. E n t r a ~ l r e  to the coi~tlliit n a s  
barred up, but one of the bars had been broken for n year or morc, and 
children had played in and about i t  for sereral years, aiid its coilditio~i 
had been brought to the notice of the city authorities. The  Court m y \ :  
'We are constrained to hold, therefore, that the doctrine of the rui.ut:tlrle 
cases should be applied to all things that  are u~icommon and art. artifi- 
cially produced, and which are attractive and alluring to cliildren of 
immature judgment and discretion, and are inherently dangerouq. :111d 
where i t  is  practical to guard them ~vithout serious inconr-enielicc aud 
nithout grcnt expense to the ow~er . '  I n  P r i c e  1;. Water Co., 50 Pac., 
450, an  eleven-year-old boy was drowned in defendant's reseruoir. Tllc 
reservoir ~ i -as  fenced. but there l m s  a kind of stile ouer the fc~we, and 
defendant had knonledge that boys played about the reservoir, f i > l i i ~ g  
and indulging in  other sports. The Court says: 'To nmintain upoll 
one's property enticements to the ignorant or uuna ry  is tantanlount to 
all irlritation to e is it and to inspect and to enjoy, and in  such case the 
obligation to ~ r l d ~ a x o r  to protect from dangers of the seduc t i~e  initru- 
ment or place follons just as though the inritation had been c-xpreas. 
. . . It n oultl 1)e n hik~lmroui rulr of la\\ that \ \ o d d  n~alic thc, o ~ r  nt r 
of land liable for setting a t rap  thereon, baited with meat so that his 
neighbor's dog attracted by liis natural  instincts might run  into it ant1 
be killed, a i d  which vould exempt him from liability for the come- 
quences of leaving exposed and unguarded on his land a dangerous 
machine, so that  his neighbor's child, attracted to i t  and tempted to inter- 
meddle with it by instinct> equally strong might thereby be killed or 
maimed for life. Such is  not law.' " 
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The original "turntable case" (Sioux City and Pacific R. R. Co., P l f .  
in Err., v. Stout, by his next friend, 17 Wall., 657)) decided by the 
Supreme Court of the United States i n  1874, has much in common with 
the instant case. There, as here, the case mas presented on a motion for 
nonsuit, and the question n a s  vhether  the evidence introduced was 
sufficient to be submitted to the jury upon the issue of the actionable 
negligence of the railroad company. There was eridmce tending to 
show that  the railroad company had a turntable, by which a much-used 
path led, and upon which children were known by the railroad company 
to  play, and that  the turntable had no lock or latch to inalw it station- 
ary  ~vlien not i n  use, and that  the plaintiff, then a mere lad between six 
and seven years old, while playing thcreon had his foot crushed when the 
turntable moved. The Court said : "I t  is  well settled that  the conduct of 
an  infant of tender years is not to be judged by the srime rule which 
golcrns that  of an adult. While it is the general rule i n  regard to a n  
adult, that  to entitle him to recover damages for an illjury resulting 
from the fault or negligence of another, he must himself have been free 
fro111 fault, such is not the rule in  regard to an  infant  of tender years. 
The care and cautioll required of a child is according to his maturi ty 
and capacity only, and this is to be determined in each case by the cir- 
cuinsta~lces of that caw." Aftcr tlisposillg of the issue 1s to any negli- 
gence on the par t  of the plaintiff, the Court propounds the question: 
"Was there negligence on the part  of the railway comp2 ny in  the man- 
agement or condition of its turntable?" and makes answer as follows: 
"To express it affirmatively, if from the evidence given i t  might justly 
be inferred by the jury that  the defendant, in the construction, location, 
management, or condition of its machine had omitted tha t  care and at- 
tention to prevent the occurrence of accidents which pruc eut and careful 
men ordinarily bestow, the jury was a t  liberty to find for the plaintiff." 

I n  view of the evidence tending to  show that  the defendants, by the 
exercise of reasonable care, could have known that  there was no cover 
over or fence or guard around the well or reservoir, and that  small chil- 
dren frequently used the paths in  very close proximity thereto, and 
were in the habit of playing around and fishing and catching tadpoles 
therein, we are of the opinion that there is sufficient evidence "to impose 
the duty of anticipation or prevision" upon the defeltdants; and, in 
consonance with the legal principles by which individuals are  held liable 
for their negligent acts, n-e think the jury was properly allowed to pass 
upon the issue as  to whether these defendants had b readed  a' duty owed 
to these plaintiffs to use due care under the circumstances to prevent the 
well or reservoir on their premises from getting and remaining in a 
condition which was dangerous, and such as mas likely to attract children 
of tender years. W e  therefore conclude that  there was no error in 
denying the defendants' motion for judgment as of nonsuit. 
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There arc  a number of exceptions taken to the charge of the court, 
the most serious of nhich is  "that his Honor failed to charge the jury 
that  i t  vould  be necessary for them to  go further and find that  the 
negligence outlined . . . was the proximate cause of the . . . 
death of the plaintiff's intestates." There could be drawn from the 
pvidence but one inference as to the proximate cause of the intcstates7 
deaths, namely, dronning in the xe l l  or  reservoir on the defendants' 
land. VTherc, from all the evidence before the court, the jury can draw 
but one inference, a new trial \\ill  not be granted on account of crror in 
tlie charge of the trial judge. Cred i t  Co. v.  Tee ter ,  196 N .  C., 232. 
Sincc the risk of the deaths of the intestates Tvas one of the very factors 
which made the defendants7 conduct negligent, there was really no prob- 
lem of legal causation. u 

We think the other exceptions taken to the charge are unteilahl(x; and, 
upon an  examination of the objections taken to the admission and exclu- 
sion of evidence, we think they n7ere properly overruled. 

We find in the record 
N o  error. 

RROGDEX, J., concurs in  result. 

Con-K~R,  J., clissenting: I think that  tlie refusal of the court a t  the 
tr ial  of this action to allow the drfeiidants' n~otion,  at the close of all 
the evidence, for  judgment as of nonsuit was error. F o r  this reason I 
cannot concur in the decision of the Court that  there was no error in 
the trial. I think that  the judg~ncnt should t ~ e  reversed, and that the 
action of the plaintiff to recover damages for the death of her intestates 
should be dismissed. 

There n a s  no evideiice at the tr ial  tending to sho~v that  the well on 
the lai~cl onlied by the defendants, in which the plaintiff's intestates 
v7ere dronnetl, was an  "attractive nuisance or a dangerous instru- 
mentality." Fo r  this reason the doctrine of the "turntable case," wliich 
has been recognized and appro\ ed i n  this jurisdiction, is riot applicable 
to this case. Gurley v. P o w e r  C'o., 172 N .  C., 690, 90 S. E., 943. That  
doctrine is founded-on an  exception to  the general rule with respect to 
the liability of a landowner to trespassers, and should be restricted and 
not extended, K ~ a m c r  v. R. I?., 127 N. C., 328, 37 S. E., 468. I n  
Briscoe v. Lighting and  P o w e r  Co., supra ,  i t  is  said:  

"If the exception is  to be extended to this case, then the rule of non- 
liability as to trespassers must be abrogated as to children, and every 
owner of property must a t  his peril make his premises childproof. I f  
the owner must guard an  artificial pond on his premises, so as to pre- 
vent injury to children who may be attracted to it, he must on the same 
principle guard a natural pond. The courts which have adopted the 
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doc t r ine  of t h e  ' t u rn t ab l e  case' h a v e  un i fo r in ly  held  t h a t  i t  n a s  n o t  t o  
be  esterrtled t o  o t h c r  s t r u c t u r e s  a n d  condi t ions .  ,I nut i lbcr  of h i g h l y  
respectable  cou r t s  h a r e  r e j cc t ed  it as unsound." 

t T n t l w  t h e  tlccision i n  t h i s  case i t  nou l t l  sccm t h a t  a l a n d o n n c r  is  
l iable  f o r  i n j u r i e s  t o  a ch i ld  w h o  h a s  gone  u p o n  h i s  l and ,  a n d  been 
in ju re l l  t l icreby. a s  a n  in su rc r ,  a n d  n o t  o n  t h e  p r i n c i p l ~ ~ s  of a c t i o ~ i a b l e  
ncgligtwce a s  t l losc p r inc ip l e s  h a r e  heen he re to fo re  app l i ed .  If s u c h  
be  t h e  l aw ,  o n n e r s h i p  of l a n d  i n  t h i s  S t a t e  cz~r r i e s  n h a z a r d  v h i c l i  m a k e s  
it dnngerous ,  f o r  it is wel l -n igh imposs ib l e  f o r  a l andowner ,  a t  a11 t i m e s  
and ui lder  all condi t ions ,  t o  k e e p  h i s  l a n d  ch i ldp roo f .  

CHARLESTON AND W E S T E R S  CAROLISA RAILWAI'  COJIPBSY v. 
ROBERT G. LASSITER L% CORIPANT, a CORPORATIO>, ASD LOR'DON 
AND LANCASHIRE ISDEMNITY COJIPANY O F  AMERICA. 

(Filed 21 November, 1934.) 

1. l'ibii:cil)al a n d  Agen t  C: b-Ehidencc t h a t  a c t  of a g e n t  w a s  wi th in  h i s  
a p p a r e n t  aut l ior i ty  a n d  bincling o n  princi1)al h e l d  f o r  jury .  

An indemnity company, by lctter  t o  i t s  agent. aut l~or izcd the  agent to  
wr i te  a freight c1i:lrge bond for  n  ontr tractor only in the e r e i ~ t  t he  agent 
\\-rotc the coiltract bunt1 for  thc, contractor on  the  lirojcct for  \~liic:l~ the 
freight wns sl~ilrl,ctl. T h r  i~gen t ,  in riolntion of his author i ty  con tn i i~ td  
in  tlic let ter .  wrote  a freielit charge bond for  the  coiitlnctor. The  rail- 
ro:lil com1)any ncccl)tilig tllc bontl li~xcl no line\\-ledge of tllc limitation on 
thct agent 's  authority.  T h e  liccnse of t he  indPmnity coiul,:~liy to dr~ busi- 
ness in this S t a t e  stated tlint the  nge l~ t  s i m i u g  the  bond for  the  c.o111l):111y 
was  i t s  duly aut l~or ized agent (S. C. Cock. 626'7. GZSY, W9Y, G3021, mid 
tlw boiitl \\-as \vrittcn on n forln furnished by tlie co rn~ ; lny  for freight 
cliarge bonds and the  coi11l)aliy's s c : ~ l  \\-as atfisctl t11cre:o by the  q r n t  : 
H t l d ,  the a g m t  had ap l~a rcn t  :~n tho r i ty  to  sign the bond for t he  coml):ii~y, 
and  the rxilroad conilmny \\\-IS not cliaryeable \v i t l~  Itno\\-ledge of the  
ngwt ' s  1;1cl< of i~utl iori ty.  and  the  g r i ~ l ~ t i n ~ :  of the  ind~11iliiity co1111~1111y's 
mc~tion a s  of nonsuit 011 the ground tha t  i t  was  not bou.1c1 by i t s  agciit's 
nn:iutliorizecl :let \\-:IS error.  

2. Hanw: Estopl)cl  C b-Person f i rs t  r epos ing  conf idcnw in t h i r d  p a r t g  
mu* t  s n f f w  loss  occasioat.d by t h i r d  pa r t s ' s  misconiluct .  

. i n  i~ec>nt of a n  i n ~ l ~ r n i l i t y  comllnny csccutetl, in bcl~alf  of the conilmny, 
a freight c l ~ a r e e  bond for  a coutractor i n  riolntion of n limitation u l ~ o n  
tho :~gcn t ' s  autliority to write such bond unless the agelit also \vri.te t he  
I)oi~d fov tlic, l ) r i l~c i l~a l  vontract. The indewnity c40mpuny l~elt l  tlicl ;rgcqlt 
out  a s  i ts  gcncwl  agcnt. : ~ t l  tlic bond was  csccnted o11 :I form furnis l ic~l  
by the  coml,any ~v11icli \\-as filled i11 by the ngcwt. :ind tlie ngclit nfiisccl 
tlwreto the  iiitleiniiity eompnny's coqiorate s ea l :  H e l d ,  ill a n  action on  
tlie bond the  i n d e m ~ ~ i t y  coml~nny 's  mc:tion :is of nonsuit on the ground 
thnt  t he  agent \\-as I \- i t l~out autl iori tr  t o  sign the  bo11d \\-as erroneously 
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3. Principal and A g e n t  C b-Principal is bound by acts of agent within 
his npp:u'ent authority but in xiolation of secret limitation thereof. 

4. Sain(~-Third party dcaling with agent in rrliancc upon agent's ap- 
pitrent authority held not. reqnucol, as  matter of law, to makc further 
inquiry as  to  agtmt's actual authority. 

The agcllt nnd tattorncy in fact of defendant iatlcmnity c.omp;~ny \\-as 
c.lt~tllc~l 11y it with :ll~l):lrtwt :~u l l~or i ty  to ( 'xe~l i te  the i~ltlcmnity l1111lt1 in 
suit. 111 a n  ac.tiou on the I ~ o ~ l d  c1cfentl;mt indenmity cclml):uly mo\-ctl for 
11011si1it 011 t l i ~  grol111(1 t l ~ t  the ;~gc>~i t  c~vci.etletl his autliority. :ti111 cc~n- 
tc~~~tlctl  that the  o1)licee of tho 1)o11d was c.li:~rgetl \\.ith mnkini. i ~ ~ q i ~ i r y ,  
I I ~ I I I I ~  t l ie  ~ ~ r c w n t a t i o u  of t11e I I O I I I ~  by tlie : ~ t t o r ~ ~ ~ , y  ill fi1c.t. \ v l ~ i c l ~  \ \ - I I L I ~ ~  

h:~r-tt tlisclosetl 11is 1at.k of ;rutl~o~.ity to  extscute t l i ~  1111ntl i11 sni t :  Hcltl, 
r l ~ c h  c.1111tentionl cxiln:lt bc .knstniiletl, and the, gral~tilig of the 11olii;uit \\:rs 
cLrror, the obligct. of the b ~ u d  11:lviil; cl~termiilctl that  tlic, act of tlic. treeat 
\\:is v i t l ~ i n  111(. a w ~ t ' s  :rlq)arc1nt a u t l ~ ~ r i t y .  \vus 11ot rccluircd :I.: a m:ltlrr 
of la\\- to i11clni1.c further into the neeut's actual antl~oritg. 

Al~ , l , ~  IL b y  1)1:11litifi f r o m  G I  nt111, b., a t  Secolzd Jul ie  Term, 1034, of 
T17i l \~ .  l h  t r.c11. 

1'111~ i> a I 1\11 action, brought ljy plaintiff Charleston arid llTeaterri 
C:uolina 1t:iiln :r) Co~iipal iy againi t  the defeiidants Robert  G. Lasslter 
LC C'onlpaliy au(l  1 , o n t l o ~  and Laiicashirc I l i d ~ l m ~ i t y  Conll)anV of 
A \ l ~ ~ (  ricaa to 1ei .o~ e r  tlw sum of $4,107.07, togctlier n i t h  mtere i t  t l iereol~ 
fro111 10 ,Julie, 1933, un t i l  ~ J : I I ~ ,  alleged to he tluc on accoulit of tarlff 
cl1,lrgc.s oil , ~ ~ i t l / o r  ill c o ~ ~ n e c t i o n  n l t h  freight dliprlients t l e l i ~ c ~ e t l  b~ 
plaiiitifi to  the tlcfentlallt Robcrt G. Lassiter & Comp:uiy. Tlie clefelitl- 
allt h i  ~ r t  G. Lils>l t(r  Lv Comlmlly did i ~ o t  anzner  ant1 011 G S o ~ c m b c r ,  
19.;3, jutlgll~erit l,y default filial n a s  reudercd against it. Tlie tlefclitlant 
Lolitloll a l ~ d  Lal icaAire I i ~ d i m i i ~ t y  Conipally of -1merica filed alisner, 
and the cause n as tllercupon transferred to the c i ~  il-issue tlocket fo r  
t r i a l  of the issues jo lncd  T h e  defendant  Lolldoll and  Lalica-liiie 111- 

deriiliity Comp:rny tleiiietl l iability to plaintiff Charleston arid TTe3tern 
C'1rol111n R a i l n a y  Company under  bond exec.utcd iii i ts behalf by ~ t s  
agent allti a t ton ley  ill fact,  Stacey W. Wade, allegiiig tha t  the said 
Stxcey TT'. Wade did not have the  p o n e r  and  au thor i ty  t o  execute the  
snme. 
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The action was tried before his Honor, Henry A. Grady, judge pre- 
siding, at Second June Term, 1934, of the Superior Court of Wake 
County, trial by jury having been waived. At the conclusion of all the 
evidence, the court allowed the motion of defendant London and Lan- 
cashire Indemnity Company for judgment of nonsuit, and from judg- 
ment upon this ruling the plaintiff excepted, assigned error, and ap- 
pealed to the Supreme Court. The necessary facts will be set forth in 
the opinion. I n  the opinion the London and Lancafhire Indemnity 
Company of America will be called, for short, Indemni t ,~  Company. 

Murray Allen f o r  plaintiff. 
J. M. Broughton for Indemnity Company. 

CLARKSON. J. At the conclusion of all the evidence the defendant 
Indemnity Company made a motion in the court below for judgment 
as in case of nonsuit. C. S., 567. The court below sustained this 
motion, and in this me think there y a s  error. 

The part of the bond in question necessary to be set forth in this 
controversy is as follows: "Know all men by these p~esents, that we, 
Robert G. Lassiter & Company, of Oxford, North Carolina, as principal, 
and London and Lancashire Indemnity Company of America, of Hart-  
ford, Conn., as surety, are held and firmly bound unto the Charleston 
and Western Carolina Railway Company, its successor$) and/or assigns, 
hereinafter called the obligee, in the sun1 of five thousand dollars 
($5,000.00), lawful money of the LTnited States of America, for the 
payment of which, without set-off or counterclaim, m ~ :  bind ourselves, 
our heirs, executors, administrators, successors, and assigns, jointly and 
severally, firmly by these presents. Signed, sealed, and dated this 13 
October. AD.  1931. 

"Whereas the obligee has consented to extend to the principal credit 
of not exceeding ninety-six hours for the payment of cariff charges on 
and/or in connection with freight shipments, the period of ninety-six 
hours being as hereinafter construed. 

((XOTV, therefore, the conditjon of this obligation is such that if the 
principal shall, within such period of ninety-six hours, pay or cause to 
be paid to the obligee all such charges, then this obligation to be void; 
otherwise, to remain in full force and effect, subject, however, to the 
following express conditions," etc. 

- - 

The express conditions are not material. The bond is signed as fol- 
lows : "Robert G. Lassiter & Co., Principal (Corporate ;Seal), by Geo. R. 
Goodwin, Vice-president. Attest: H. Wolff, Asst. Secty. London & 
Lancashire Indemnity Co. of America, Surety. (Corp'nate seal of said 
company bearing words 'London 6: Lancashire Indemnity Company of 
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America.') Stacey W. Wade & Son (Seal), by Stacey W. Wade, Attor- 
ney in Fact." 

I t  i.3 co~iccded that under the bond Robert G. Lassiter & Company 
owes the plaintiff Charleston mid Western Carolina Railway Company 
$4,407.07, n i t h  interest from 20 June,  1933, until paid. The Indemnity 
Company contends that it nominated, constituted, arid appointed "Stacey 
W. Wade and/or Louis &I. Wade, of Raleigh, North Carolina, its t rue 
and l a~vfu l  agent and attorney in fact, to make, execute, seal, and ilelixer 
for and on itb behalf, as surety, and as ~ t s  act and deed." That  under 
the attorney in fact, Stacey TV. Wade & Son were given poner and 
authority to execute certain kinds of bonds tlierein mentioned, but not 
the oile in eontro~ersy.  I n  its ansxver the Indemnity Company said:  
"That tlie said bond is accordiiigly irivalicl and ~ o i d  so far  as this 
defeiidant is concerned, and not i n  any respect b i d i n g  on this de- 
fendant." 

The agency and attorney-in-fact bond to Stacey TT. Wade & Son is 
dated 18 LIsrch, 1931. On 4 Mav, 1931, Stacey W. TTade b- Soil re- 
ceived from the Indemnity Company, through its agent a t  Richmond, 
Ira., a letter, in part  as follows: "Re: R. G. Lassiter 6: Conipany. 
I'leaw be advised that  we arc  willing to execute contract bonds for this 
concerli up  to $100,000.00 nitliout reference to tliis office. 011 larger 
projects we ask that you secure all possible information with refereuce 
to tlie project and phone or write us for authorization. 

"$100,000.00 blanket authorization on this concern without reference 
to the comparly may seem to be very small to you, but in view of the 
fact that t h s  concern represents all entirely new outfit so f a r  as u e  are 
concerned, n e  trust that i t  d l  be satisfactory. 

''With r ~ f ~ r e ~ i ~ e  to Freight Charge Builds, n e  find it is  the usual prac- 
tic(> for tlic compaiiy which executes the contract bond to execute the 
freight charge bonds necessary in the performance of the contract bonded 
by tlleril uiider their contract bond. We would not care to execute any 
such bonds in collnectiorl nit11 contracts bonded by some other conipany, 
though we nil1 take care of the freight charge bonds executed on our 
o~vii projects, of course." 

The bond in coritroversy was thereafter issued on 13  October, 1931. 
Staccy TV. T a d e  testified, in p a r t :  "I had no authority from the coin- 
pany to execute bonds other than the authority contained in the poner 
of a t tormy by v-riting. I was under the impression I had authority to 
execute the bond. That  is  why I executed it.  I did not a t  the time of 
the execution of this bond give any information whatever to the Charles- 
ton and Western Carolina Railway Company as to any limitations on 
my authority xhich  would prevent the execution of that  bond by me in 
behalf of tlie London and Lancashire Indemnity Company. . . . Q. 
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Did you hold yourself out, N r .  Wade, as h a ~ i n g  authority to write 
bonds generally for tlie London and Lancashirc Indemnity Company? 
L4. Yes, sir.') 

We h a r e  examined the original bond in  evidence, in the possession of 
the plaintiff and the subject of this controversy. (1)  I t  is a printed 
form with blanks to be filled in, which clearly indicates that  it mas 
fnrllislietl by defendant Indemnity Conipany to its agent and attorney 
in fact, Stacey W. V a d e  & Son. (2)  The  printed form has on it "A 5; 
B-1300-4-31-1 31." ('Form 3351, Revised 10 Apiil,  1831." ( 3 )  
"Indemnity Bond for Freight Credits." (4)  A t  the bottom of the bond 
is  a note printcd, in part  as follows: "Bond must be forwarded to the 
Treasurer of the Railroad Conipany for file after being csecuted. Bond 
must be for thc maximum amount of the credit." (5)  The conipany's 
name indicated i t  was an "indemnity company." ( 6 )  The agent and 
attorney in  fact, Stacey TIT. TTade 6: Son, had a seal of tl,e company, and 
tlie seal inipressioii is on the bond, n i t h  this 011 i t :  "London & Lan- 
casliire Indemnity Company of America." The bond was g i ~  en to  
plailitiff and it relicd on i t ,  ant1 no kno~vledge of tlie limited or restricted 
authority of the agent and attorney i11 fact of tlie Inde  m i t y  Conipany 
was brought to the attention of plaintiff. 

I n  two aspects, we think the judgn~ent of nonsuit in the court below 
should be overruled. F i r s t :  The  agent and attorney in fact, Stacey IT. 
Wade & Sou, n c r e  acting within the scope of tlieir apparelit authority, 
and had the form from tlie Indemnity Conipany, which mas filled out, 
signed, and sealed by Stacey W. Wade ci. Son, and whizh, according to 
tlie printcd forin, permitted them to do what they did do-execute an  
"Inclcui~iity Bond for Freight Charges" to plaintiff. The  plaintiff had 
no notice of the lack of authority. 

Second: Where oue of tn-o persons must suffer loss by the fraud or 
nlisco~iduct of a third person, he who first reposes a coniidence or by his 
negligent conduct made it possible for the loss to occur, must bear the 
loss. 

On the first aspect, the law is as follows, as stated in 6anL v. IIay, 143 
N. C., 326 (330-331) : "The principal is held to be liable upon a con- 
tract cluly lilade by his agent with a third person: (1) TVhen the agent 
acts within the scope of his  actual authority. (2 )  When the contract, 
although unauthorized, has been ratified. (3 )  When the agent acts 
within the scope of his  apparent authority, unless the third person has 
notice that  the agent is exceeding his authority, the term 'apparent 
autliority' illcluding the power to do   hat ever is  usually done and neces- 
sary to be done in  order to carry into efiect the principal power con- 
ferred upon the agent and to  transact the business 01- to execute the 
commission which has been entrusted to  h im;  and the principal cannot 
restrict his own liability for acts of his agent which are within the scope 
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of his  apparent authority by limitations thereon, of which the person 
dealing with his agent has not notice. The principal may also, i n  cer- 
tain cases, be estopped to deny that  a person is his agent and clothed 
with competent authority, or  that  his  agent has acted within the scope 
of his authority which the nature of the particular transaction malies i t  
necessary for him to l i a ~ e .  Tiffany on Agency, 180, et seq.; R iggs  v. 
Ins. Co., 88 N. C., 141." 

Speaking to the subject i n  Bowers  c. L u m b e r  Co., 152 N. C., 604 
(606) : "The Guaranty and Surety Company entrusted Willard and 
Vines ~ v i t h  a bond, to ~vhich  its corporate seal had been affixed, and it 
was licensed to do business, that  is, to execute an  indemnity bond, i n  this 
State. When this mas done, the Guaranty and Surety Company put i t  
in the pox-er of Willard and Vines to induce others to be l i e~e  that they 
had the poner and authority to execute a bond in its behalf as surety, 
even if the signatures of the said agents mere necessary to make it a valid 
bond as agaiust the company after it had thus affixed i ts  corporate seal 
and its corporate name had been signed to the bond." 

The Indemnity Company had license signed by the Insurance Com- 
missioner, as follows: "Date: 20 April, 1931. . . . The Lor~don 6: 
Lancashire Ind .  Insurance Company of S e w  York City has been licensed 
for the year ending 1 April, 1032, and Stacey W. TTade of Raleigh, 
Kor th  Carolina, is the duly authorized and licensed agent for said 
company." A similar license n n s  issued to Louis 31. TITatle, as agent. 
See North Carolina Code of 1931 (Xichie) ,  secs. 6262, 6288, 6293, and 
6302. 

Thi5 is  not an action between a principal and agent ~vhere  the scope 
of the agent's authority is the autliority actually conferred upon him by 
the principal, but this is an  action by a third party arid a different 
principle is applicable. Confusion has arisen in the decisions on the 
subject when the distinction is not liept in mind. 

T l ~ c  principle applicable to the facdts in this action ib 11150 qct forth 
in  R. R. a. h'mither~rzan, 178 N. C., 59.3 (598-9)) as follows: "IVT'hile as 
between the principal a d  agen f  the scope of the latter's authority is 
f h a t  a u t h o r i f y  wh ich  is a c f ~ c u l l y  conferred u p o n  h i n ~  by  h i s  pi.incipa1, 
r h i c h  may be limited by secret ins truct ions  and res t r i c t~ons ,  such in- 
structions and restrictions do not affect third persons ignorant thereof, 
and as  between t h e  principal and  f h i r d  persons, the mutual rights and 
liabilities are governed b y  the apparent scope of the agent's authority, 
which is that  authority which the principal has held the agent out az 
possessing, or which he has permitted the agent to represent that  he 
possesses, and ~ ~ h i c h  the principal is  estopped to deny. T h e  a p 1 ~ u w n f  
au thor i t y ,  so far a s  th i rd  persons are  concerned, i s  the  real a u f h o r ~ f ~ j ,  
and when a third person has ascertained the apparent autliority with 
which the principal has clothed the agent, he is under no further obliga- 
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tion to inquire into the agent's actual authority. The authority must, 
however, have been actually apparent to the third person, who, in order 
to avail himself of rights thereunder, must have dealt with the agent i n  
reliance thereon, in good faith and i n  the exercise of reasonable pm- 
dence, in which case the principal will be bound by the acts of the agent 
performed in the usual and customary mode of doing such business, 
although he may have acted i n  violation of private instruction, for such 
acts are within the apparent scope of his authority." (Italics ours.) 
Trollinger v.  Fleer, 157 N .  C., 81; Powell v. Lumber So., 168 N. C., 
632; Purniture Co. v. Bussell, 171 N .  C., 474; Cardwdl v. Garrison, 
179 N.  C., 476; Bobbitt Co. v. Land Co., 191 N .  C., 323; Sears, Roebuck 
& CO. v. Banking Co., 191 N. C., 500; Bank v .  Sklut,  193 N. C., 589. 

Page, in his valuable work on Contracts, Vol. 3, 2d Elition, part see. 
1760, at p. 3018, states the matter thus: "Outside of the' class of public 
agents, the actual authority conferred by a principal upon his agent is 
practically inaccessible to the public at large. Accordingly, persons who 
do not know what the agent's authority really is are jusrified i n  dealing 
with him upon the assumption that he has the authority which the prin- 
cipal indicates by his conduct that the agent possesses. Thus dealing 
with the agent, such persons may hold the principal on contracts outside 
the real aufhority of the agent, but inside his apparent authority." 
(Italics ours.) 

I n  Couch Cyc. of Ins. Law, Vol. 2 (1929), pp. 1479-80, and part of 
sec. 517, is in full accord with the decisions of this and other courts on 
the subject. We find : "It is within the power of an insurance company, 
as between itself and its agent, to define and limit the polvers of the 
latter, but it is equally well settled that the rights of innocent third 
parties dealing with an agent, within the apparent scop: of his author- 
ity, cannot be affected by private instructions to such igent, of which 
they have no notice or knowledge, or by secret 1imit:ttions upon his 
authority. I n  fact, it is clear that insurance companies are responsible 
for the acts of their agents within the general scope of their business 
entrusted to their care, and that no limitations of their authority will be 
binding on parties with whom they deal, which are not brought to the 
knowledge of those parties, especially where such persons rely ill good 
faith upon his apparent authority. Cndoubtedly, if an officer of an 
insurance company assumes to possess certain powers, arid the nature of 
his enlployment justifies the assumption of authority, and the party 
dealing with him has no notice of -ant of the claimed authority, and 
there is nothing to warrant an inference to the contrary, the company 
is bound, even though he had no such power as claimed. And it would 
seem to be especially true, as it has been held, that limitations upon the 
powers of, or secret instructions to, a general agent do not bind third 
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persons dealing with h im without notice thereof; also, that  i t  is no 
defense that the general agent departed from private instructions when 
acting within the general scope of his authority, unless such instructions 
be made public, or the insured has notice, or unless the party dealing 
with the agent is, by reason of the attendant circumstances, or some- 
thing in  the nature of the business, or by custom, or by a course of deal- 
ing, or  otherwise, put upon inquiry as to the exact limits of the agent's 
authority." Bank v. Winder, 198 N. C., 1 8 ;  7 R. C. L., "Corporations," 
secs. 621-622, pp. 625-626; 2 C. J., pp. 566-567-568, secs. 205-209. 

On  the second aspect the law is as follows, as stated in Railroad v. 
Ritchin, 91 K. C., 39 (44) : "Where one of two persons must suffer loss 
by the fraud or misconduct of a third person, he who first reposes the 
confidence, or by his negligent conduct made i t  possible for the loss to 
occur, must bear the loss." Barnes v. Lewis, 73 N .  C., 138; I'ass v. 
Riddiclc, 89 IS. C., 6 ;  Bank v. Liles, 197 N.  C., 413 (418) ; Bank v. 
Clark, 198 N. C., 169 (173) ; Lighfner v. Knights of King Solomon, 199 
N. C., 525 (528). 

The  defendant Indemnity Compar~y contends, "The plaintiff was 
clearly charged with making a n  inquiry upon the presentation of a bond 
by an  attorney in fact, which would have disclosed beyond any question 
that the agent had no authority whatever to execute the bond involved 
in  this suit." W e  cannot so hold. The  authorities abore cited are  to 
the contrary. The  Indemnity Company made Stacey W. Wade c! Son 
"its true and l av fu l  agent and attorney in  fact7' broader than the Indem- 
nity Company now contends. I n  this kind of insurance agency, \re do 
not think the contention of the Indemnity Company well taken. Bowers 
v. Lumber Co.. s u ~ r a .  

, L 

There are other matters discussed by the litigants, but we do not think 
them material to  this controversy. F o r  the reasons given, the judginent 
of the court below is 

Reversed. 

STATE P. MARVIN BRAKCH AND R. T. SIDES, SURETY. 

(Filed 21 November, 1934.) 

Bzil B e J u d g m e n t  against surety on ground that defendant had failed 
to appear in court as required held erroneous upon findings of court. 

Judgment against defendant in a prosecution for abandonment was sus- 
pended upon condition that he pay into court for the benefit of his cliil- 
dren a certain sum monthly and gin! bond for the cost and payment of 
the sum stipulated. Thereafter scire faeias was issued against the 
surety on the bond solely on the ground that defendant had failed to 
appear in court as required by his bond, but the court found upon issuance 
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of the soire facias that the defendant had never failed to appear in court 
a t  any term as required: H e l d ,  upon the findings of the court upon 
issuance of the xi? '? fncias, judgment absolute against the surety in the 
wnal sum of the bond was error. 

CIVIL S C T I O S ,  before S f a c k ,  J., at  August Term, 1934, of CAB-~RRUS. 
At the August Term, 1933, Marvin Branch was tried In the Superior 

Court on charges of abandonment and nonsupport. He pleaded guilty 
of nonsupport of his children, ((which plea was accepted by the State." 
The 1wayer for judgment mas continued for two years upon condition 
that  tbe defendant pay the cost, and the further condition that  he pay 
tlie sun1 of $20.00 pcr month for the support of his two children, payable 
to the clerk of the court of Caharrus County on or before the first day 
of eacli moiith for a period of two Fears; and upon the further condition 
"that he pay $20.00 of the cost a t  this term, and give bond to secure the 
balance to be paid a t  the October Term of court, 1933." Thereupon a 
bond was given in the sum of $300.00, signed by R. T.  Sides as surety. 
This bond provided that JIarvin Branch '(shall make his personal ap- 
pearance a t  the next tern1 of this court and pay the cost cf the court and 
$20.00 per month for the support of same. . . . This bond is to 
insure payment of above." At the October Term, 1933, the defendant 
Brancl-i r a s  sentenced to vo rk  the roads for a period cf four months. 
Thereafter, a t  the Janua ry  Term, 1934, the records s h o ~  the following 
ent ry :  "Order restored on motion of solicitor." Subsequently, at the 
April T ~ r n i ,  1934, the following entry was made in the case, to  wi t :  
"At this term, on nlotion of counsel for the State, the defendant was 
discharged and tlie cause transferred to the scire facias docket. Notion 
for s c i ~ e  facias against the defendant and surety on his  hond is allowed. 
Scire facias to issue. 

"The court finds as  a fact, from information furnishel  him by coun- 
sel for the State, counsel for the defendailt, and the clerk, that  the 
defendant has never been called out or failed to appear h3re a t  any term 
since this case has been pending in the Superior Court." 

-\lccordi~lgl,v, a s t i w  facias n-as issued to the surety, Sides, reciting a 
jutlgmcnt n i o c  for $300.00 at tlie X a r c h  Term, 1934, in favor of the 
State and against Marvin Branch and his surety, R. T. Sides, . . . 
"accorcling to the provision of the act of the General Ass?mbly, concern- 
ing bail, for the personal appearance a t  said term of ohr court of said 
blarxin Branch in tlie matter of the State u. Marr in  Branch then pend- 
ing in  said Superior Court." 

From the foregoing judgment the defendant appealed. 

Attorney-General Rrummi t t  and Assistant dftorneys-(Jeneral Seawell 
and Bmfon for the State. 

Hartsell if IIarfsell for defendanfs. 
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PER CURIAV. KO facts  were found  by t h e  t r i a l  judge and  no finding 
was requested by t h e  defendant  n h e n  the  jut lgmmt absolute was entered 
on t h e  scire fac ias  against the surety. However, a t  the Apr i l  Term,  1934, 
~ v h e n  the  scire facias Tvas issued, t h e  t r i a l  judge found  a s  a fact  t h a t  the  
defendant B r a n c h  had  never failed to  appear  a t  a n y  te rm of court while 
the case v a s  pending and  before i t  was finally disposed of. T h e  scire facias 
recites tha t  the surety, R .  T. Sides, "had become bound a s  bail, . . . 
f o r  the  personal appearance a t  the  said t e r m  of our  court  of said X a r v i n  
Branch." Helice, i t  is  obvious t h a t  t h e  scirc facias was apparent ly issued 
on  the  sole ground tha t  the  defendant  Branch  h a d  failed to  make his  ap- 
pcmance a s  required by the  terms of the  bond. 

In te rpre t ing  the record i n  the  l ight  of the findings of t h e  jutlgc1 a t  the 
Apr i l  Term, 1934, t h a t  the defendant had  always appeared as  required, 
i t  would seem t h a t  the judgment absolute rendered was not justified. 

E r r o r .  

W. 1,. 1 ) h V I S .  ESECUTOR OF J. &I. DAVIS. DECEASED, T. I?. R. AI,EX;\KL)EII, 
r). 1.:. TUI~SEII, AXD J. IT. TAX HOT, ADUISISTRAT~R OF c. 31. ALEX- 
ASUl:I(. ~)ECEASED. 

(Filed 12 December. 193-2.) 

1. Bills and Kotrs C a-AS against payee, person signing note as maker 
may show he signed same as surety to knowledge of payee. 

As bet\\-ec.11 tlie payee of :I negotiable note and tlle signers thereof, a 
l)cLrson s ig l~ i i~g  his linnle 011 the face of the note max 1)rore by parol evi- 
dence that to the linowletlpe of the payee he signed the same as  surety and 
not maker. ('. S.. 2977, 3041, and the rnlsn-er in this c:~sc. broadly con- 
strnf~il. i s  Iicld sutticicnt to allege t h c ~  intlisl?ens:~l)le ;illcpation that ])laintiff 
pa;\-t'c knew t h t  defendant signed tlic note as  surety. 

2. Limitation of Actions X c-Action against surety on note is barred in 
three years. 

hi1 action on a uote under seal against a surety thereon is barrcd after 
the lapse of tliiec J eais from the n m t n r i t ~  of the note, or after three 
years from the es1,il:~tion of ail cx t rn i~on  of time for lmjment bindii~q 
011 tllc hulcty. C. S , 441 (1). 

3. Limitation of Actions C a-Payment by maker after action against 
surety is barred will not repeal bar of statute as to surety. 

After the statute of lilnitntior~s llns barred tlie right of action by the 
payee of a negotiable uote against the'surety thereon, 1)qment  on the 
note by the maker thereof o11crntc.s as  a renenal only as to the malier, and 
doer i ~ o t  re11e:tl the bar of the statute as  to the surety. C. S., 415. 

4. Limitation of Actions E c- 
TVliere defendant pleads tlie statute of limitations, the burden is on 

plaintiff to s h o ~  that his action is not barred. 
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, ~ P P E A L  by D. E. Turner  from Harding, ,T., at  May 'perm, 1934, of 
IREDELL. Reversed. 

The  plaintiff, executor of J. M. Davis, deceased, brought this action 
against the defendants to recover $1,005.00, with interest from 1 January ,  
1933, on the following note:  "800.00. Mooresville, N. IJ., 1 January ,  
1923. Twelve months after date, without grace, for  value received, we, 
or either of us, promise to pay to the order of C. M. Davis, Executor 
J. 31. Davis, eight hundred and no/100 dollars, negotiable and payable 
a t  the First National Bank of Xooresville, N. C., with interest a t  six 
per cent per annum until paid. The drawers and endcrsers s e~e ra l ly  
waive presentment for payment, and notice of protest, and nonpayment 
of this note, all defenses on the ground of any extension of the time of 
its payment that  may be given by the holder or holders to them, or pither 
of them. F. B. Alexander (Seal) ,  C. M. Alexander (Seal) ,  D. E. 
Turner (Seal) .  

<l\T 
1 0. . Due 1 January,  1924. P. O., Mooresvill~, S. C." The 

following credits appear on the back of said note: "Receiced from F. B. 
Alexander interest to  date, 1 January,  1924. Received i ~ t e r e s t  to date, 
1 January,  1925. Received interest from F. B. Alexander. Interest on 
note for 1926. Received of F. B. Alexander $50.00 Fi f ty  Dollars on 
interest 3-3-30. Received $30.00 on interest 2-3-31." 

Thc issue submitted to the jury and their answer thereto was as 
follows: "Are the defendants indebted to the plaintifl, and if so, in what 
amount ? 3. $1,008.00, with interest from 1 January,  1333." 

The court below charged the jury, in part, a s  follows: "The plaintiff 
has offered the note in evidence, together with the credits thereon. The 
defendant has pleaded the statute of limitations. Now counsel for the 
defendant tell the court in the trial of this  case, at the conclusioil of the 
evidenee, that  if the plaintiff's right to recoler against the defendant is 
not barred by the three-year statute of limitations, that  you may answer 
the issue, $1,008.00, with interest from 1 January,  1933. The defend- 
ant  has offered no evidence; it i s  not required to do so: therefore, the 
court charges you, gentlemen of the jury, upon all the evidence, if you 
believe it to be true, i t  would be your duty to answer the issue, $1,008.00, 
with interest from 1 January,  1933." 

The material exceptions and assignments of error made by defendant 
D. E. Turner are to the judgment as  signed and overruling his demurrer 
to the evidence and for motion for jydgment as  of nonsli t  a t  the close 
of plaintiff's testimony. The defendant D. E:. Turner duly made excep- 
tioiis and assignments of error, and appealed to the Suprsme Court. 

Buran Jurney for plaintiff. 
Grier, Joyner d IIartness for D. E.  Turner. 
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CLSRKSOK, J. The defendant D. E. Turner introduced no evidence, 
and at  the close of plaintiff's evidence made a motion in tlle court below 
for judgment as in case of nonsuit. C. S., 567. This motion mas over- 
ruled, and in this we think there was error. 

The note in controversy was dated 1 January,  1923, due a t  twelve 
months, payable to  plaintiff's testator, under seal and signed by F. B. 
Alexander, C. M. Alexander, and I>. E. Turner, for $800.00. 

I?. B. Alexander paid the interest up to 1 January,  1927, and as to 
these payments being made vi th in  three years, there is no question by 
defendant Turner as to the statute of limitation. The defendant 
Turner (1)  contended he was surety on the note under seal. (2 )  As to 
him, i t  is barred by the three-year statute of limitation. The credit 
of $30.00 on the note, 5 March, 1930, was orer three years from the 
previous payment of the note on which the interest was paid to 1 Janu-  
ary, 1927. The present suit was instituted on 12.January) 1933. 

The questions involved: Was the note under seal signed by D. E. 
Turner, under the facts and circumstances of this case, barred by the 
three-year statute of limitations? We think so. 

Did a paynlent made by the maker of a note under seal, after three 
years, operate as a renewal to a surety on the note? We think not, 
under tlle facts and circumstances of this case. 

N. C'. Code, 1931 (Michie), sec. 2977, is as follows: "The person 
primarily liable on an instrument i s  the person who by the terms of the 
instrument is absolutely required to pay the same. A11 other parties 
are  secondarily liable." 

C. S., 3041, is as follovs: "The maker of a negotiable instrument 
by making it engages that he will pay it according to its tenor, an(l 
admits the existence of the payee and his then capacity to mdorse." 

111 l l n z i  ( 1 1  1 ' .  Robemon, 197 x. C., 572 (573-374), it is written, citing 
numerous authorities: "Under the law in  this jurisdiction, all three who 
signed tlle note were joint makers and may be so held by the payee or 
holder of the note. C. S., 2977, 3041. As among themselves, they may 
ordinarily show by par01 their respectile liability to each other on the 
note. C o p r i i ~ c i ~ a l s  and cosureties are prcsunled to assume equal lia- 
bility, but tliis presumption may be rebutted by parol evidence." Tmst  
Co. v. 170rk, 199 hi. C., 62.5; Stanley .I;. P a r l ~ e r ,  ante, 139. 

111 I17i/liams v .  Glenn, 92 N. C'., 253 (25.5-256), is the following: "In 
ILobinson c. Lyle, 10 Barb. (K. Y.), 512, i t  was held that 'as between 
the makers of a promissory note and the holders, all are alike liable, all 
a re  principals; but as between themselves, their rights depend upon 
other questions, which are the proper subject of parol evidence. On the 
trial of a n  action, therefore, between the signers of such a note, i t  is 
right to receixe extrinsic proof to show which of the parties signed the 
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note as principal and which as sureties.' T o  the same 2ffect is Sisson 
v. Barreff, 2 Comst., 406. 

"Thc distinction is this:  As b e t w e n  the makers and Fayee of a note, 
it is made for the purpose of being the proof of the cmtract ,  and is 
the cxclusire proof of the contract, and cannot be contradicted by extrin- 
sic proof. The only exception to this  rule is in the class of cases like 
IT'plfur~ 1 . .  Thompson (83 IT. C., 276), and the other casw of that  char- 
acter cited abore. But  as between the signers, i t  was not made or 
intcndcd to be exclusire proof of the agreement or rclation between 
them. That  may be shown by parol proof. . . . The fact is not 
overlooked that the decisions cited are mostly upon mattens arising upon 
promissory notes. But  the same reasons apply with equal force to 
sealcd instrumc~its." Citing numcrous authorities, 63 A. L. R., 823. 

111 1T7e7fare 2.. Thompson, supra, at  p. 278, citing tiuthorities, the 
exception is as follows: '(We beliere it is .conceded that  whenever it is 
proposi~l  to p r o w  that a copromisor or coobligor to a note or bond is  
surety only, the fact not appearing upon the face of the i ~ s t r u m c n t ,  i t  is 
competent to show by parol that  fact, and that the cr2ditor knew at 
the time hc receiwd the note that  he was surety." Hulzfer v. Sherron, 
176 N. C., 226 (228) ;  Kennedy 11 .  Trust C'o., 180 N. C., 225 (229) ;  
IIa?pwood v. Rz~ssell, 182 K. C., 711 (713) ; Chappell V ,  iTu~ef?j Co., 191 
N .  C., 703 (708) ; Tuft v. Covington, 199 K. C., 51;  Barnes v. Cruxford, 
201 Y. C., 434; Furr v. Trull, 205 K. C., 417. 

The periods provided for the commencement of actions relative to this 
c o ~ i t r o ~ c r s y  are as follows: C. S., 437, within ten years. ( 2 )  "Upon a 
sealed instrument against the principal thereto." 

C. S., 441, is  as fo l lo~rs :  "Within three years an  actiol-(1) Upon a 
contract, obligation, or liability arising out of a contract, express or 
implied, except those mentionetl in the preceding section<,." 

I n  an  action between sureties to a note, as betneen themselres, this can 
be shown by parol. Gillam 'L'. Walker, 189 S. C., 189. So as to an  
endorst'r, Dillard v. Xercantile Co., 190 N .  C., 225, in these cases, the 
three-year statute of limitation applies. See Waddell v. Hood, Comr., 
ante, 250. 

The present action is brought by plaintiff against the makers of the 
note under seal. The  contract as written must ordinarily abide betveen 
the parties, but it can be s h o ~ r n  by parol that  a maker was a surety, 
kno1r.n to the payee. 

I n  the ansner of defendant I). E. Turner it may be broadly construed 
that hrx set u p  the fact that plaintiff's testator knew that  he signed the 
note n i  surety, that  allegation is indispensable. Jla??(e?j 7.. Boyo f t ,  73 
E .  C. I;., Rep. 43, cited in Barws I.. Cira~i~fo?cZ, supra, at pp. 437-8. 

I n  plaintiff's reply he says: "That the defendant D. E. Turner, when 
he sigueci said note as surety for F. 13. Alesander, expressly waived all 
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defenses on the ground of any extmsion of the time of the pnynlent of 
said note that  might be given by thr  holdcr or holrlers to the innber, or 
either of the parties to said note, as fully set forth on the face of snit1 
note." The payments nere  ma& by F. B. -\lesantler. Therc is no 
evidence of any definite extension of time. The defendant iiitrotluceil 
no eviilcnce. 

The  plaintiff introduced the notr untlcr seal, ant1 also the follon ing : 
('That on or about 1 Julv,  1923. tlic defer~darit F. I3. A l ~ x r n d e r ,  1)ciltg 
intlehtctl to  tlic eitate of J .  11. D a ~ i i ,  tlec.eased, in the sulii of $\OO.OO, 
made, cxrcutetl. and delixerctl renrJn a1 note to the said C. M. D:ir i.. one 
of the executors in the eitate of J .  M. Davis, tlweasctl, his 1)rornis-ory 
note ~ n ~ d ~ r  ic,al, and due nut1 l ) a -a l~ le  t\tc>l\e lnontlls after datc~, tlr:~n iiig 
interest a t  the rate of six per celituni pc3r mlliurn fro111 date ~ m t i l  pnitl; 
tha t  said note TTas signed on the face of iaid note under tlie l ~ r i i ~ ~ i p a l ' s  
name 117 C. hl. Alles:rntler ant1 I). E. Turncr, as \urc~tic,s. 

"This portion of paragraph one of the tlcfe1ld:mt's furtllcr aliinc>r and 
defense: 'That he signed tllc ~ o t c  set out in the fiftli palagraph of the 
complaint as surety for the said F. B. Allexaiider.' " 
If. C. Code, 1931 (lilicallic), wc .  417, is as fo l lo~rs :  " y o  act, :rcli~ii,- 

sion, or  acknonledplent  by p:rrtnc.r after the clissolution of tlw co- 
par t r~w&ip,  or by any of the nmkcv  of a. p r o n i i ~ s o r ~  note or bond after 
the statute of limitations has barred the qanie i i  e\itlcnce to rcntl  the 
statute, except against the partiler or maker of the promizsory note or 
bond doing the act or niaking the admission or acknon letlgmelit." 

ST. (". Practice a11d Procctlure in  Civil Cases ih l ch tos l i ) ,  see. 134, 
1111. 126-127, is as followi: ('f here there are iereral penoil* bound for 
tllc pame obligation, as p a r t n ~ r f .  surety, and priiicipal, or joint c!ebtorr, 
and a lien p ron i i~e  or pnyiiie~it i i  made by one, tlic rule as to it.; effect 
upon the liability of thc othern ha i  not been uiliform. I n  iome cd:lses it 
has becli lield that it nould afkcczt only the persol1 making i t ;  ill others, 
tlwt it noultl a 8 w t  :dl; ant1 in otlwrs, that  it nould affcct all oldv v-lien 
made while the obligation n a i  still in force. 

''111 this State it n a s  held that, in the case of partllers and otlier joint 
obligors, tile act of orie v,oultl bind all, until tlie act of 1652, n hicll i j  
also the present law, pro\ided that  no act or acknowleilgli~ent of a 
partner after  the dissolution of the partnership, or of any of tlie maltcrs 
of a liote or hold after t l ~ e  statute of liri~itutions 11as barred thc came, 
shall be evidence to repel the statute, except as against the per.on doilig 
the act or making the aclinonled,pent. Under this statute, no iiew 
promise or a paynierit by a partner, after the dissolution of the partner- 
ship, will have ally effect to bind the otlier partners. 

"As to coiibligors on a note, i t  n a s  held that a pnynierit by one before 
the debt was barred ~vould extend the time as to the other, but a promise 
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to pay would not have that effect. This rule as to payment has been 
applied to all coobligors who come within the same class as original 
makers of the instrument, having a community of interest and a common 
obligation. A payment by a principal or surety, before the debt is 
barred. will continue the obligation as to both. But  he rule r o u l d  
not apply to obligors in different classes, as endorsers and makers. 
Under a former statute, endorsers were made liable as sureties, and a 
payment by the principal extended the liability of the endorser; but 
this has been changed by the Negotiable Instrument Law, and a pay- 
ment by the principal will not affect the endorser." Ziouser v. Pays-  
sour,  168 N. C., 1, is not contrary to the position here taken. 

Where defendant pleaded the statute of limitations, plaintiff had 
burden to show that action was timely commenced or otherwise was not 
barred. Jlarlis c .  JIcLeod, 203 N. C., 257; Xoore  v. Charlotte, 204 
S. C., 3 7 ;  Willies County  v .  Forester, 204 N. C., 163; Drinkwafer  v. 
Western  U n i o n  Tel. Co., 204 N .  C., 224; A7dridge v. Dixon,  205 N. C., 
480. 

From the statute above quoted, C. S., 417, a payment made by the 
maker of the note under seal, F. B. Alexander, after the bar of the 
statute operates as a renewal as to himself only. I t  was alleged by 
plaintiff, and admitted, that D. E. Turner mas a surety or the note under 
seal, and known to plaintiff's testator, therefore the three-year statute 
was applicable. See B a n k  v. Vessee ,  ante ,  71; Piano  CO. v. Loven,  
ante, 96 .  

For  the reasons given, the judgment of the court below must be 
Rewrsed. 

W. J. BUh'DY, GUARDIAN OF J. TY. SCTTON, SR. ( J .  Tl'. SUTTON, SUBSTI- 
TUTED IN  HIS OWN BEHALF), T'. SARAH E. SUTTON, DIEPOSED GUARDIAN 
OF J. W. SUTTON, SR., L. TV. TIJCRER, RECEIVER OF J .  W. SUTTOX 
PROPERTY, JOE SUTTON, GUY SUTTON, W. H. WOOLARD, TRUSTEE, 
GREENVILLE BAXKING AND TRUST COJIPANY, 13. L. HODGES, 
F. C. HARDING, TRUSTEE, VIRGINIA-CAROLINA CHEMICAL CORPO- 
RATIOX, F. RI. TVOOTEN, TRUSTEE, ASD PiORA PATRICK -4SD J. H. 
WALDROP. 

(Filed 12 December, 1934.) 

1. Trial G *Trial court has no power to amend the verdict of the jury. 
The parties have a substantial right in the verdict of the jury, and 

while the trial court has the power to set aside the verdict in his cliscre- 
tion or as a matter of law to prevent miscarriage of ju~$tice, or to allow 
thtx jury to correct their verdict with his approval, 01' to dismiss the 
action irrespective of the verdict where the plaintiff is; not entitled to 



N. C.] FALL TERM, 1934. 423 

recover on any aspect of the case, the trial court docs not have the power 
to reverse or amend the rerdict of the jury by "setting it aside" as  to 
some of the defendants as  being against the   eight of the evidence nhi le  
rendering judgment against the other defendants upon the verdict. 

2. Trial G b- 
The verdict of the jury will be construed in the light of the l~leatlings 

and charge of the court. 

3. Appeal and Error J e-Amendment of verdict by trial court held not 
harmless error under facts of this case. 

In  this case the jury found that nine of the defendants entered a con- 
spiracy to suppress thc bidtling at  tlle foreclosure sale of ~jlaintiff's land 
in order that  the two defentlants to whom the last and liighest bit1 was 
transferred, and to whom the property \ras finally conreyed, might acquire 
the property a t  a grossly inad~qua te  price, and fouud in n selml'ate ishue 
that tlle two defendants to vhom tlie land \\.as finally conreyet1 conspired 
together to this end. The trial court ainrnded the rerdit.t by "st~tting it  
aside" as to the trustee in tlie deed of trust forecl(rsc(1, and as  to certain 
other of the defendants, on the ground that as  to them the verdict was 
against the weight of the eridcnce. .Judgment was entered that the trans- 
ferees of the title held title as trustees cx  nactlcficio for the benefit of plain- 
tiff: Hcld ,  construing the ~ e r d i c t  in tlie light of the pleadings ant1 charge, 
the amendment of the verdict by the court must be held for prejudicial error, 
since it  cannot be ascertained that the jury \\.auld have found the trans- 
ferees guilty of conspiracy ~ r h e n  title to the ~irogerty was outstanding in 
the trustee who sold same on the oIlen niarliet with 110 agreement, express 
or implied, that  the transferee% should become the purchasers. 

CIVIL ACTIOX, before Frizzelle, J., a t  X a r c h  Term,  1934, of PITT. 
P r i o r  t o  1927 the plaintiff J. K. Sutton,  Sr.,  11-a~ the  owner of cer- 

t a in  l and  i n  P i t t  Coui~ ty ,  containirig approxilnatc~ly 330 acres, and  ten 
teams, f a r m i n g  implements necessary to c u l t i ~ a t e  a t\vcnty-horse f a r m ,  
and had  on halid a p p r o x i n i a t e l ~  100 balcs of cottoll. 111 atltlitioi~, i t  
n7as alleged t h a t  he  had  approximately $3,000.00 i n  cash on deposit in 
t h e  K a t i o i ~ a l  B a n k  of G r c e n ~  ille. I n  tlie fal l  of 1 9 2 i  tlie r t l i ~ ~ d  of J .  W. 
Sutton,  Sr.,  became impaired. Tllereupon his  wife, tlic defent la~i t  S a r a h  
E. Sutton,  was duly appointed guard ian  f o r  her  husband, and  she 
iilidertook a s  such to operate the fa rm.  Ih. and X r a .  Su t ton  I d  > e l -  
era1 chi ldrer~,  to  n i t ,  J o e  Sut ton,  G u y  Sutton,  ~1 i ; r r l id  Sut ton,  Bessie 
Willoughby, F a l i l ~ i e  Lloyd, J a m e s  Sut ton,  Cla ra  Todd,  and  Roy Sutton.  
I11 tlic spr ing  of 1930 X r s .  S a r a h  Slittoll \ \ a s  reinoretl as  p u a r d i : i ~ ~  and 

& L 

M r .  L. W. Tucker  was appolntetl receiver of tlie estate of the ~n t .o i~ lpe-  
tcnt  i n  May,  1930. Af te r  Tucker  n a s  appointed recciver, by ~ 1 i . t ~ ~  of 
a n  order of court he  was authorized and directed to  horron. the iuni  of 
$6,500.00, to be used i n  operat ing and  cu l t imt ing  the l m d s  of J. W. 
Sutton,  incompetent. Thereupon the  receiver executed and d e l i ~ e r e d  a 
deed of t rust  t o  T\T. H. Woolard, trustee, fo r  the  Grec~ivi l le  Banlriiig and  
Trus t  Company. T h i s  deed of t rus t  i s  dated 23 February ,  1931, and 
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corered land, crops, "nith all teams, including twelve mules no\\- on said 
farm, and farming utensils." Tlie dcrd of trust to TT'ool:ml, truitcc, 
contai~led a power of sale in the evcnt of default and was luly registcrctl. 
The note for $6.500.00 was entlorscd by the tlefcndaut I1 I,. IIotlgcle. 

Tlie rpceiwr paid approximately $3,000.00 of said intlebtetliie~s, but 
was unable to pay the remainder, amounting to $3,500. Thcrc:lftc>r, in 
January,  1032, tlie defendant TT'oolartl, trustee, under tlie tlced of trust 
lieretofore mentioned, advertised the land and personal pioperty for sale. 
A l t  tlie salc the tlcfcntlal~t S o r a  Patrick, t111ough her nitorl~ey. tlic de- 
fendant F. N. Tooten ,  appeared ant1 hid the S U I ~  of $2,297.00 for t l ~ c  
land. Within ten days after such s d e  the defendant Virginia-Carolina 
Chemil-a1 Company raised tlie hid as  proridctl hy ln~v,  aiid the land a as 
readrertisetl ant1 sold on 10 l la rch .  1032, at n l l i c l~  salr tht. tltfcntlalit 
J. 11. Waldrop, cashier of the Greenrille Bank and T r u ~  C o m p a n ~ ,  bit1 
tlie surn of $2,750.00. S o  increased bid n a s  placed upcn t l ~ c  purcl~ase 
price ; ~ n d  TValiIrop having assigned liis bid to Joc~ Slittoll and Guy 
Sutton, Toolard ,  trustee, executed and delirered to Joe Sutton and Guy 
Sutton a decd for the land. Tho  pe r so id  property vaq eoltl on 2 Fcb- 
ruary, 1032, and was purchased by TIT. H. Dail, J r . ,  for the sum of 
$310.00. 

Tliercaftcr, oil 2S X a r c l ~ ,  1032, Joc  Suttou and Guy Sntton eswutetl 
and delivered to TIT. R. TVoolard, trustce, a deed of trust upon the I a i ~ d  
to secure a note of $3,331.83) payable to H. 1,. Hotlgeq, a tlie Grcei~r-illc 
B a n l i i ~ ~ g  ant1 Trust  Company. This deed of trust cowrcd the l:111tl and 
~ e r w i i d  property theretofore sold by TTToolard, trustce. 011 the bame 
date the said Joe Sutton aud Guy Sutton executed ailtl dcli\cwtl to 
F. 31. TTooten and F. C. Harcling a mortgage securing a n3te of $1,750.00 
to Nora  Patrick, a note for $450.00 to 11. L. Hotlgcs, :~nd a iiote for 
$2,153.70 to the Virginia-Carolina Chemical Company. 

Subsequently, plaintiff TV. J .  Bundy was duly appointed guardian of 
J .  TiT. Sutton, Sr.,  and il~stitutetl the premit  action against all the 
defendants, alleging in substance that  all thr> defendants named el~tercd 
into a conspiracy and "did u ~ ~ l a n f u l l y ,  illegally, and f iaut lu l~nt ly  col- 
ludc and comlire togetlier to the end that  the appeal from tlicb ortler 
dissol~ing t l ~ c  rcz t ra i l i i~~g ordt r  slioultl be abaiitlonetl, that the tru*tce, 
TV. 11. TVoolartl, sliould proceed ~vit l l  tllc salt. of tlie lauds, t1i:lt tllc a i d  
J. 11. \l'nltlrop sliould l~lace a. bid 011 the lalid just a little higlicr tllaii 
the raised bid of tlie Tirginia-Carolina Clitmical Corporation, that  ill 
time lit' s110ultl transfer n ~ i d  assign his bid to Joe and Ciu> Sutton, for 
~110111 ill fact 11e \ \as to do the bidding, and that none of tlie other de- 
feudants would place ally bid on said lands, and that they would sup- 
press ihe bidding on said lands and let the said Joe a ltl Guy Suttoli 
bid same in as aforesaid, that  the Greenrille Banlrilig and Trust  Com- 
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''3. IXd the defendants Sarah  E. Sutton, Joe  Suttor,  Guy Sutton, 
Grccn~ i l l e  Banking and Trust  Company, W. H. Woolard, trustee, H. L. 
IIotlgcs, J. H. Waldrop, Nora Patrick, and Virginia-Cardina Chemical 
Corl~orntion, by means of said illegal and frnudulent (tonspiracy and 
collusion, enable Joe  Sutton and Guy Sutton to acquire title to the lands 
of J. W. Sutton a t  an unfair, inequitable, and grossly inzdequate price, 
as nllcgctl ? 

"4. Did the defendants Joe Sutton and Guy Sutton, by means of said 
illegal and fraudulent collusion and conspiracy, acquiae title to the 
lands of J. W .  Sutton a t  an unfair, inequitable, and grossly inadequate 
price, as alleged? 

" 5 .  IXd the defendants J o e  Sutton and Guy Su t to r~  illegally and 
fraudulently collude and conspire together to acquire title to  the per- 
sonal p r o p ~ r t y  of J .  W. Sutton, sold by W. H. Woolard, trustee, at an  
unfair, inequitable, and grossly inadequate price. as allegxl? 

" 6 .  D o  the defendants JOP Sutton and Guy Sutton hold title to the 
lands conveyed to them by W. H. Woolard by deed dated 28 March, 
1932, as trustees ex maleticio for the use and benefit of J W. Sutton, as 
alleged ? 

"7. Do the defcndants Joe Sutton and Guy Sutton hold title to the 
personal property sold by W .  H. Woolard, to wit, nine mules, three 
wago~is and three sets of harness, as trustees ex malefieio for the use and 
benefit of J. W. Sutton, as alleged?" 

The jury answered the first, second, third, fourth, and fifth issues 
"Yw." Tlic trial judgc ii~structed the jury that he would answer the 
sixth and seventh issues after the jury had determined the proper an- 
swers to the first five issues. 

After the verdict v a s  returned the record shows the fcdlo&ing: "The 
defendants W. H. Woolard, J. H. Waldrop, H. L. Hedges, and Green- 
ville Banking and Trust  Company having moved the court to set aside 
the verdict of the jury as to them in  answer to the first and third issues 
on the grounds that  said answers were contrary to  the weight of the 
evidence, and the court being of the opinion that  said motion should be 
allowed, in its discretion set aside the verdict of the jury in answers to 
the first and third issues as to  TiT. H. Woolard, J. H. TValdrop, R. L. 
Hodges, and Greenville Banking and Trust  Company." 

Judgment was entered as shovn in  the record and the defendants 
Sarah  E. Sutton, Joe  Sutton, Guy Sutton, S o r a  Pat r ick ,  and Virginia- 
Carolilia Chemical Corporation appealed. 

Gaylord ~ t ?  Iiai~rell for plaintiff. 
,llbi<m Dunn for Joe S u f t o n  and Guy Suttolz. 
Rlolrnf d James for I'irginia-Carolina Ch(1rnical Company. 
F .  X .  Wooten for JTora Patr ick  
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R I  . H a s  the t r i a l  judge t h e  power t o  niake mater ial  amend- 
m m t s  t o  a 1 erdict, a s  re~ldrlred 1). the ju ry  nnd accepted, and  t h ~ r e n p o n  
enter  judgment upon such re rd ic t  so amended?  

,\ ~ e r t l i c t  is  a su i~s tan t ia l  right.  -1 t r i a l  judge i n  the  due and  ortlrrly 
admillistration of justice lias the  l lover  to w t  a 1 erclict aside in  his  tlis- 
cretion or a s  a mat te r  of l a n ,  and  i t  is his  d u t y  to  do so T T ~ I ~ I I  :I l1:ill)ahle 
miscarr iage of justice would result. T h e  ul t imate objectire of the  law 
is  to guaran tec  justice to  al l  the  parties. L'r t r i a l  is  the process oldailled 
and  sanctioned f o r  realizing tliat ohject i \e .  A j u r j  i n  proper c a w  itray 
correct i t s  T ertlict with the  npprol  a1 of the court  ill tlie cr-elit tlic I N -  

diet docs not correctly express the  actual  agrccnierit of the jur? .  -UP 
C'alii~ L u m b e r  (lo. 1 $ .  llenzifort C'ounfy  T,urnl~er C'o., 187 9. C., 417, 1 2 1  
S .  E., 735 ; , \ l c I ~ i t o s l ~  Sort11 C'arohna Priwtice and  Procetlurc. p. 665, 
scc. 603. See, also. ('alp I > .  J,uIc\, 104  S. C., 651, 1 0  S. E., 1 7 2 ;  T T r i l -  
lozighby 2'. Threadqi l l ,  72 S. C., 435. 

111 the  case a t  bar ,  i n  arisner to  t h e  first a n d  th i rd  issues, the  j u r y  
found tliat n i n e  of the  defendants hail conspired t o  suppreqs 1)lddiilg a t  
the sale, and  t h a t  by reasoll of such illegal conspiracy had  enahled J o e  
Sut ton aircl Guy Sut ton  to acquire titlil to the l ands  of their  fa ther  a t  a 
grosqly inadequate price. T h e  t r i a l  judge amcnilctl t h e  ~ ~ e r t l i c t  upon 
these issues by eliminating four  of the  alleged conspiratorq, 01, o i  stated 
i n  thc. record, "set aside the verdict of thc ju ry  as  to  them." "TT'hile a 
c*l~;r~lgv merely a. to f o r m  ii not fatal ,  thc conrt cannot amcntl o r  change 
a ~ c r t l i c t  ill a n y  matter  of substallcc without the conient of tlie jury, 
arid cannot do so with the i r  co l ivn t  af ter  the  rerdict  h a s  becn finally 
accepted and  rccordeil." S. z.. Snipes, 185 X. C., 743, I 1 7  S. I?., 500. 
I t  \ \ a s  also held i n  Ran7,in v.  O u t ~ s ,  183 S. C.. 317, 112 S. E., 22, tha t  
tlie "court was  ni t l iout  au thor i ty  to  rcl-erse tlic jury's f i n i l i ~ ~ g  011 t l ~ c  
sccorltl iisue, alisn.cr it himielf,  and  then rellcler jutlgmci~t 011 the vcrtlict 
a s  amended." Also, i n  Si t f erson  I ? .  S i f f c ~ s o i ~ ,  1 0 1  S. ('., 319, 131 S. E.,  
641, i t  wa4 held tliat "the court h a d  tlw p o n c r  to set aside the 1-erdict, 
but none to relcrqe the answers of tlir  jury." Sce, also, Ilcirfl/oloii~e~cl 
2.. J 'arr i sh ,  1SG S. C., 81, 118 S. E., 899;  C. S., 591. Of courw,  if the 
plaintiff i s  not cntitlerl to  recover upon a n y  aspect of the caw, t h c ~  t r i a l  
judge has  the 1)oncr to t l iqmi~s the action despite the rertlict of tlie jury. 
i ! i l (cnuir  7.. i V t f f r v a o n ,  a ~ r p r u .  X o r e m e r ,  in  cases i n  nliicll a plaintiff 
is  entitled to  recorer a s  a mat te r  of law, i r respect i re  of the  a m n c r  of 
the  j u r y  to  certaiu issuc,s, a judgment ni l1  not be upset ( . I ~ I I  though 
the t r i a l  jutlgt3 struck out a n  arisner of the j u r y  to  a cer tain 1,ihur and  
substituted all a n s v e r  of his  o n n .  T h i s  principle mas applied i n  
S'11~u11,le 1;. lITellborn, 140 S. C., 163, 52 S. E., 666. Just ice  117alXcr, 
thc au thor  of tlie opinion, ~~eniar lret l :  " I t  \ \ a \  e r ror  i n  doing so, but not 
r e ~ e r s i b l c  error .  T h e  court had  tlic ponclr to set aside tlie xerclict, as 
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to that  issue, tha t  is pro fan to ,  but  none to reverse the  answer of t h e  
jury.  T h i s  was a n  invasion of their  province, but  the  defendant cannot 
c o n i p l n i ~ ~  of it ,  as  i t  norlied no mater ial  i l l jury i n  law to hini." 

C'oi~scqucl~tly, i t  might  be asserted by the plaintiff ill tlie present 
action t11:lt as  J o e  ant l  G u y  Sut ton  iiow hold the  title to  their  father 's 
Inntl. alitl such deed has  hccn set asidc, t h a t  they h a r e  n ,  r igh t  to com- 
phi11 Iwcause o t l ~ e r  conspirators were erroneously elimi la ted f r o m  the 
wrt l ic t .  ,I I crtlict 111u-t be coiistructl i n  the  l ight  of thc pleadings and  
clinige of the  court.  TTllen t h e  xerdict i n  t h e  case a t  bar  is so con- 
s t r~wt l  it is ]lot clear t h a t  t h e  j u r y  nould  h n r e  found J o e  Sut ton  and  
Gu?- Suit011 gui l ty  of colispiracy when the title to  thc property n a s  
ou ts tn i i t l i~~g  i n  T o o l a r d ,  trustee f o r  the  bank,  a n d  such t lustee duly sold 
tlic propcrty as  required by  law ill the  open i m r k e t  and  with 110 agree- 
~nc>ilt or u ~ i t l c r s t a ~ ~ t l i ~ ~ g ,  esprcaz or implied, tha t  the  Sut tons slioultl be- 
collie t lle purcllnscrs. 

'I'l~erc fore, I iev i u g  tlie case i n  the l ight  of the pleading;, evidence, and 
c l i q , ~  of the t r i a l  judge, i t  is t h e  opinion of th i s  Cour t  t h a t  the amend- 
n m l t  of the I e d i c t  n as erroneously entered, and for  sul-11 e r ror  a new 
t r i i ~ l  ik a ~ \ d e d .  111 a w a r d i l ~ g  a lien. t r i a l  this  Cour t  does not decide 
: ~ y  otliw exception apprar i i lg  i n  t h e  record to  the end t h a t  the case 
m a y  b11 retricd  holly upon  i ts  merits,  free f r o m  i n t i n a t i o n  upon al l  
assigilillcllts of error  coutained ill the record. 

K e w  tr ia l .  

R. 12. SHUFORD, SR., ASD R. 1,. SHUFORD, JR., v. GREEJSBORO JOIKT- 
STOCK LANU BANK, 0 .  D. BARES, SHERIFF, ASD L. 31. EPPS, JUSTICE 
0'3 TIIE PEACE, O F  CATAWBA COUSTT. 

(Filed 12 December, 1034.) 

1. Mortgages H j-Purrlmse of property by mortgagee at foreclosure is 
voidable and not void. 

'I'llc 1)urchnse of property by a mortgagee a t  the forec1oi;ure of the mort- 
cage, or the purcllnse of the prol)erty by an officer of t h ?  mortgagee and 
his transfer of the property to the mortgagee is uot void, but is voidable 
a t  the olltion of the mortgngor. 

2. Same: Landlord and Tenant C b-Mortgagors held estopped by their 
conduct from attacking title of mortgagee on ground that he pur- 
chased property at his own foreclosure sale. 

1'1~111 tlie iorec.losure of n mortgage 011 plaintifY's land a n  ofiicer of 
ilefentla~~t bmik, the mortgngee, bid in the property, ant1 later co~ireyecl 
the l~ro l~cr ty  to the b3111i. Tliereafter the luortcagors procured the bank 
to 1c;lse t l ~ c  lrroperty to n third llerson for their benefit, arid later procured 
the bank to lease tlie yropcrty to them and entered a consent judgment in 
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nliicli they admittcd that the title to the land was in the bank, and 
acknowledged that their only claim to the land n a s  under their lease: 
Hclrl, the mortrarors are estol)pcvl bg tlieir conduct from attacking tlle 
title of the Imnk on the q o n n d  that in effect tlic bank I~o~igh t  the property 
a t  the fureclowre salt. of its onri mortface, the title of a mortgagee 
biiltlille in the l)ro~wrt! a t  hi5 o\\ n snle bein:. roiilable and riot roid, and 
the n~ortgnqors, by their conduct, having confirmed and ratified the bank's 
title. 

3. Ejectment I3 a-Justice of the peare held to hare had jurisdiction 
undw proxision of C. S., 2363, ct seq. 

A suit to restrain execution on a jud:ment in summary ejrctment by a 
justice of the ~ e a c c ,  on tlle :ron~ld that tlie justice had no jurisdiction, is 
~ ) l , o ~ ~ e r l y  tlismissed IT-here it ;llq)ears that plaintiff, formerly the mortgagor 
of the property, had leased the 1rrol)erty anit was estopped from attacliing 
the forcclos~~re and settinx L I ~ )  the relati011 of mortgagor and mortgagee. 
(1. S., 2363, ct  seq. 

4. Appeal and Error E h- 
The rights of a person not made a party to the action cmmot be 

adjudicated on appeal. 

;IPPEAI, f r o m  juclgrnerlt of IIcirtZing, J., entered a t  C'llambcrs i n  Char -  
lottc, 3 A i u g w t ,  1934, (lis3olvi11g a rcs t ra i~ i ing  ortler i n  a n  nctioli pent l i~lg 
i n  C ' a ~ a ~ r c a .  A\ff ir~iwl.  

Tllc plaintiffs seek to restrain the tlefcndallts f r o m  e j w t i ~ ~ g  tllcrn f r o m  
the  land c!escribctl i n  the c o n i p l a i ~ ~ t  by niea1ls of a n  esecutioll issuillg out 
of tlic m u r t  of a justire of thc. pcare, fo r  tha t  t l l ~  said justice of the  
pcac.cl \\-:is w i t l ~ o u t  jurisdictioll to t l e t r rmi~ie  the  r igh ts  of the l ~ a r t i c s  
thereto ill a suit i n  summary ejectnlmt,  a l l eg i~ ig  t1i:rt the relat io~iship 
c.siqtillg lletnccll said parties \\-as not that  of landlorcl inid tenaut,  but 
t h a t  of n~or tgngor  a ~ i d  rliortgagec,. 

, . l h e  c a u w  came on to be l~carcl upon a l~o t ice  to  show cause x l i y  tlie 
t ( - n ~ p o r n r y  w > t r : ~ i l ~ i n g  ortlm slioultl 110t be mntle perlliancllt, a l ~ t l  j ~ d g -  
nlrwt \\-as c,ntcrcd vncnt i~lg such ortler, anil the l~laint i f fs  ;11~p(~:iled to  
this  Court,  assigning errors. TIE d e t e r n ~ i n a t i r c  facts  a r e  set fort11 i n  
the  opinion. 

SCIIESCI;, J. C p o n  sufficient evidcnce his  I Ionor  found substautially 
the  fo l lo~i  ing facts  : 

011 1 7  J a n u a r y ,  1924, R. L. Shuford,  Sr.,  bne of the  plaintiffs, and  his  
v i f e ,  C r a  Slluford, executed to the  defe~ldan t  L a n d  h u l k  a mortgage 
f o r  the sum of $28,000 to secure the p a ~ n m i t  of tlieir certain p r o l ~ ~ i s s o r y  
note ill l ike amount ,  a n d  t h a t  la ter  the  said Shuford  and  wife defaulted 
i n  the p a p e n t  of a portion of said indebtedness, and  because of said 
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failure to pay, in accordance with the terms of said mortgage, all of the 
balance of the indebtedness became due and payable; that  on 23 Feb- 
ruary, 1932, tlie said defendant Land Bank, pursuant to the power con- 
tained in the mortgage, sold the land in  controversy a t  public auction, 
and that  C. E .  Fleming became the last, highest, and onlv bidder there- 
for  a t  the sum of $28,000, which sale was reported to the court and con- 
firmed: and thereafter, on 27 April, 1932, the defendant bank, as mort- 
gagee, conveyed said land to said Fleming, and later, namely, on 7 May, 
1932, said Fleming conveyed the said land to said Lmic Bank for the 
recited consideration of $10.00, and that  t h t ~  said Flcming was all the 
while in1 officer of said bank. The  court further found that, on 29 
March, 1932, the defendant Land Bank leased said land for a crop 
season t o  one J. W. hbernethy for the benefit of the plaintiffs, and one 
year later, on 29 March, 1933, the defendant Land B ~ n k  leased said 
land for a crop season to the plaintiffs, in which leas. the plaintiffs 
agreed to ~ a c a t e  said premises upon the expiration of s,lid lease on 31 
December, 1933, and that the plaintiffs paid the rental due under their 
lease for only one month, failing to pay the balance due of $100.00 per 
month for six months; that on 29 Nowmber, 1933, the k fendan t  bank 
had written notice served upon said plaintiffs to vacate s,tid property on 
or before 31 Dcccmber, 1933, in accordance v i t h  their written lease. 
That  prior to the  lease to said plaintiffs on 29 March, 1033, the defend- 
ant bank had instituted before its codefendant L. 19. Epps, a justice 
of the peace, a suit i n  summary ejectment against said ilbernethy and 
the plaintiffs in this action, and, upon the execution of said lease to the 
plaintiffs, a consent judgment was entered in said ejectlwnt proceeding 
nhereiri the defendants in that  action, the plaintiffs in this action, ad- 
mitted that  saitl Land Bank was the owner in fee of said land and ac- 
knowlodged that  their only claim, right, title, or interest therein was 
such as was given them by reason of the lease to them by said Land 
Bank. 

Tha t  upon the failure of the plaintiffs to vacate the land in contro- 
versy the defendant Land Bank again instituted suit i n  summary eject- 
nlent before tlie said L. 11. Epps, justice of the peace, lgainst the said 
R. L. Shuford, Sr., and R .  L. Shuford, J r . ,  for the possession of the 
premises in question, in accordance n i t h  the terms cf said lease of 
29 March, 1933; and 011 or about 16 April, 1934, judgment was entered 
by saitl justice of the peace to the effect that the de fend~n t s  be removed 
from said premises and that  the Land Bank be put into possession 
thereof, from nhich  judgment the defendants, the plaintiffs in this 
action, while they gave notice thereof, failed to perfect im appeal to the 
Superior Cour t ;  and the Land Bank, a t  the J u l y  Term, 1934, of the 
Catawba County Superior Court, had said appeal docketed and dis- 
missed in accordance with the statute. 
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That  011 3 May, 1034, a t  the request of the ilefendm~t bank, the said 
L. 31. Kpps, justice of the peace. i w m l  an execution directing 0. l3. 
B a n ? .  sheriff of Catawba County, to disposs~ss the defendants R L. 
Shufortl, Sr . ,  and R. L. Shuford, J r .  ( the  plaintiffs in this action), and 
to place the Greensboro Joint-Stork Land Bank in posvssion tlwrcof, 
wl~ich  executiori \ \as held for more than sixty days arid returned not 
cxwutei! on account of the illness of the v i f e  of R .  L. Shuford, Sr.  

That  in the meantime a receiver of the crops gronn 011 the l m d  in 
control er,y n a4 appoii~tetl by tlie resident judge of the 16th Judicial 
Distr ict ;  and that  on 14  July,  1034, a tnnporary  restraining order 
x a s  signed by the said resident judge requiring the defendant L. 11. 
E p l q  justice of the peace, to appear and show cause nliy he should 
not be required by writ of mn?~damus to recall the execution and direct- 
ing thix said Barrs, sheriff as aforesaid, not to eject tlie plaintiffs from 
tlie lands in cluestion and directing the defendant Greensboro Joint- 
Stork Lantl Bank to show caude why it should not be enjoined from 
ejecting or attempting to eject the plaintiffs i n  this action. 

That  a t  the hearing upon the notice to show cause plaintiffs filed 
affidavits tending to shorn that  in said mortgage to the bank are em- 
braced a 13-acre tract and a 42-acre tract, which nere  tlie separate 
estate of Cora Sliuford, n i f e  of R. L. Shuford, Sr.,  upon the smaller 
of nliicli v a s  situatcd t l i ~  residence of the said wife, nhich  affidavitq 
xere  not controxerted; and that thr  said Cora Shuford did not sign any 
lease of tlie lands in cont ro~ersy  or any paper-writing in respect to said 
land after t h ~  execution of the mor tgag~ ,  and that the said Cora Shuford 
was not a party to this action; and that the leases and agreeinrJnts here- 
inbefore referred to were not under seal. 

And withnl it appears from the record that  no fraud in  the sale under 
thc poner in tlie mortgage is alleged or any proof or suggestion of fraud 
made a t  the hearing, and that  the $28,000 bid by Fleming at said ialc 
was more than anyone else would bid a t  tlie time thereof, or at any time 
subsequent thereto, and is more than the land would bring if again 
offered a t  public auction. 

The  plaintiffs, appellants, contcrtd that  under the foregoing facts the 
relationship of mortgagor and mortgagee was still subsisting bet~veen 
the plaintiffs and the defendant Land Bank a t  the time the ju r lgm~l~ t  
ejecting them was entered by L. hl. Epps, justice of the peaccC', and, 
as  equitable rights and questions of title were involved, said justice of 
the peace was without jurisdiction to enter said judgnlent, and that  tlie 
same, as well as the execution based thereupon, was therefore void and 
of no effect. 

The  defendants, on the contrary, contend that  under the foregoing 
facts the relationship of landlord and tenant existed between the defend- 
an t  bank and the plaintiffs a t  the time the judgment ejecting the plain- 
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tiffs x a s  entered, a n d  tha t  therefore the  r ight  to  institutt. a suit i n  sum- 
m a r y  r.jectmcnt before a justice of the peace Tras ope11 to the said bank, 
and tlint therefore said judgment and csecutiou a r e  i n  all  r eyxc t .  r a l id .  

K l ~ i l e  i t  m n y  be t r u e  t h a t  n h e r c  a director or a n  officc~r of a corpora- 
tion buys land  sold under  mortgage by tlic corporation, lie is prc+uiiicd 
to have bought fo r  the corporation and  acquires only t h e  legal title, and 
that  the  mortgagor st111 l ~ o l d s  tlic equity of rcdcmption. C'rafi 7 %  

Jlccl~nnicn' I l o ? t ~ c  r l s c o c ~ n f i o ~ ,  137 N. C., 163, and t h a t  if such tliwctor 
or officcr con\ t y.; the l( 'sal t i t lc to tlic corporation, t h t  t h  ~l ior tgngor 
qtill retailis tlic equi ty of retlcniption; ant1 if i io t l~ ing  c l v  appe:ire(l t h a n  
t l ~ c  2:rlc of t l ~ c  liintl t lc~crihetl ill the  iiiortqngc, uiitlc r tlic pon c r  tliercin, 
1,. tllc T,:111tl 73anlr to F lcn i i~ ig ,  oil? of i ts  oficcr., niitl 11y F l c m i i ~ g  to the  
Land  13alili, the  deed to F leming  and  tlic tlced by h i m  to tllc L a n d  B a n k  
\I o u l ~ l  bo \ oitlnblc a t  tlw option of tlic l)l:liiitiff., nlortgneors. R o n e v c r ,  
the record i n  this  case shows, and  his  I I o ~ i o r  so  find^, t l ~ t  af ter  tlw salc 
v n s  xii,ttlc to F l c i ~ i i n g  ulidcr the  p o n e r  in the  mortgage, tlic L a n J  I3nnli 
leased the  lands i n  c o n t r o ~  ersy to  one ,Lbcrnctliy fo r  tli beliefit of tlie 
plaintiffs; a n d  tliat af ter  the l and  \:as conveyed by  F leming  to t h e  L a n d  
lIai11; the J , : I I I ~  Bmlli leasctl said Ia~ltlq to the plaintiffs. and  that  the 
pl:~intiffs contracted and agreed i n  said lcase to p a y  a m o l ~ t h l y  rental  a n d  
to raca te  t h e  land upon the expirat ion of tile 1,o:lse: nlltl that  a t  tllcl m i l e  
t ime this last-named lease was entered into the  plaiiitiffs ill this case 
conscntctl, i n  a l)rerious sui t  i n  summary  cjcctnicnt, to  a judgment re- 
moTi11g them f r o m  said land  a11d acl~iionledged thorc i l~  t h a t  t l ~ c  only 
r igh t  or tit lc n l ~ i c l i  they h a d  to said l aud  n n s  such r igh t  or tit le :IS tliey 
liad b- vir tue of tlie lease to  them by  tlie tlcfcndant L a ~ i d  B a ~ i l ~ ,  ~111ieli 
t l q  also admit ted i n  said consent judgment  to be the  o n n e r  i n  fee sim- 
ple of t h c  said 1:md; tha t  said last-nnmed lease and sail1 consent jutlg- 
mcnt  n e r e  entered into on 29 RIarcli, 1033, more t h a n  a year  a f te r  tlic 
salc uliticr the p o \ ~ e r  on 23 February ,  1032, ant1 plaintifls occupied said 
1:lntl.i. undcr said lease un t i l  t h e  espiratioli  tliercof on 31 December, 
1933. 

I n  the  case of J o y m r  1 ' .  F a r m e r ,  'iS S. C., 106, cited in  tlic briefs of 
both part ies  to  this  action, i t  is s a i d :  "The sale of the  inortgagce ( i . e . ,  
the sale undcr  the  power i n  the  mortgage by the m o r t g a y e  to himsclf) 
is  not void, but o i ~ l y  T oidable. and  can  I)c aroitled only b the mortgagor 
o r  his  heirs or assigns. , . , T h e  estate of the morigapec acquired 
by the salc, hciug T oidable only, m a y  be confirmed by a n y  of the means  
by 1\1iicl1 a n  owner of a r ight  of action i n  equi ty m a y  pal-t nit11 i t :  

(' 1 .  13y :1 rclcasc under  seal, as to n llicll notlling need be said. 
"2. %11('11 eol~du( ' t  :li I Y O U ~ ~  nlalic 11;s assc.rtion of his  r igh t  f raudulent  

against tlie 111ortg:lgt c, o r  against tliirtl persoils, and  nhicl l  n oulti, tliere- 
fore, o l ~ c r a t c  as  ali estoppel agaiust i ts  assertion. 

"3. Long acquiescence a f te r  ful l  knowledge; . . ." 
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The action of thc  plaintiff, ill l , r o c u r i l ~ ~  f rom tllp d(~fc~ic!:r~it hn~l l i  
tlic 1, nsc to  A\bcr~ieth!- f o r  tlicir l~c l~ef i t .  :111tl prn~.lll'i~lrzr the I:~ti 'r  ll7:1+e to 
t l lcwl~el \cs  f r o m  saicl I~arili. anti ill m t i ~ r i n z  iiito t l i ~  i*oii~c31~t iuilnnicl~t i : ~  
v l i i c l ~  they a t l r i i i t t4  tha t  t l ~ e  titlix n:ii ill tlic L : I I I ~  B:~lili ni~t l  a ~ I i n o ~ \ l -  
ctlowl tllnt their  only clnini naq  11y ~ i l < t u c  of a lt,n*c froni  w i ~ l  h n n k  
i ~ : l i  111i'li C O I I ~ ~ U C ~  ;!% i ~ i : ~ l i e ~  tllcir a iwr t ion  of : I I I ~  1-ig11t to I i : !~c  c l c c l a ~ t l  
~ o i r l  t l ~ t ,  ilrc~cl ni;i~lt ,  u i i t l ~ r  t l ~ c  l ) o ~ \ r r  to F l c ~ i ~ i l i g ,  or t l ~ c  tlce! to the L:nitl 
Bank  by Fleming,  fra11ili11~1rt n r n i ~ ~ i t  \:lit1 T,:lllil I:a111~ a11(1 t l i c r i ' f ~ ~ c  
ol)(ratr .  :I. :111 citopliol neai11.t -ucli ~ t ~ * c r t i o l l .  Tht,  c.tntc cf tlw 1 ~ 1 1 d  
B a l 1 1 ~  tlcqnirctl t l~ rona l i  the. qalc ulitlcr tlic p v e r  i n  thc mortgn,rrc, being, 
i n  the first i ~ ~ q t a n c e .  o ~ i l , ~  ~ o i d n l ) l e  a t  tlic option of t l ~ c  ~plnir l t i f i~.  niort- 
gagnfi ,  t h c ~  haye  1.1- tlicir c o ~ ~ d u c t  and acrpicccencc confirniccl n~itl  r a t i -  
fictl inch ebtatcx, nml a r c  lion e s t o p p d  to dwt? the tit lc of tllc halili. 
mori meet'. 

TYo :Ire of t11v ol~inioii tha t  the re ln t ic~~~s l i i l )  w i ~ t i n g  betnet11 t l ~ c  dc- 
f c i ~ ~ l ~ i i t  T,nl~tl 13a1ilr ant1 rllc p ln i i i i i f i~  a t  the  t ime t!ic j ~ l r l ~ l n ( ~ i i t  of t11c 
jn.tlcc1 of t l i ~  pcace x a s  mtcrct l  and  a t  the t ime t h c  esecurion i l ierei i~ 
\ \ a ,  i..ne(l Tins not tha t  of r i i o ~ t ~ : ~ g c ~  :inti n l o i t ~ a g o r .  but T \ . I ~  t h t  of 
Ian(1lortl alicl tenalit, and  tha t  \a id jut ls l i i t l~t  :ilitl c x c c ~ ~ t i o l i  v cri, I iitclivl 
,i i ic!  i - - l ~ ,  tl b~ :I iml i r  of coi1111ctoiit juri-i1ic.ri011-iii f:ic.t, 1,) t!ic olilj 
i o w t  rlrat 11:15 or ig i~ la l  jurii~licatioii of -nit. 111 s u m m a r 7  ejrc~tii10:rt bc'- 
t n c c ~ i  laii(llort1 a11t1 tciiant, that  of a jnit1c.c of the peacc, ( I .  S.. 2::Cii, 
i f jecl.; ailti n (, t l iertfore (oliclutle t l i :~t  tlir rc. 71 a i  110 e r ror  in  his  I l o ~ i o r ' s  
j u t l ~ l ~ i ~ ' l ~ t  cli+ul\ ing  tlie rcitr:unilig orilcr n l~ ic l i  sought to II:I\  e tlle 
juilgl~ieiit ant1 eaecution of tlie juit11.r of the peace ilc~>l:ircil a ~ iu l l i ty .  

TTre do not hcre at tempt to  adjutllrnte :my of the riqliti  of C o r ~  Sliu- 
fol t l ,  u i f c  of R. L. S l~ufor t l .  Sr . ,  fo r  the reason t h a t  >he h a s  i1erc.r been 
rilatle :r p a r t y  to this ac t io~ i .  

M i l  111ccl. 

A. T. RIOORE, T ~ X E A ~ U R E B  or PIIT C'OCATY. S. C. ,  V. FIDDXITT ASD CAS- 
UALTY COMPAKY O F  S E J V  TORI<, GURSET P. IIOOD, COMMI>SIOSER 
O F  B A s I ~ ~ ,  FT AL. 

(Filed 12 Dwembcr, 1931.) 

1. Limitation of Actions I5 g-Suit fo r  1.cfoimation held instituted a s  of 
dato of amendment of complaint to s tate  cause of action therefor. 

Defendant s u r c t ~  curnlmlg issued its honds securing county funds on 
deposit iri a banli. Cl)i~n tlic. loss of the funds through the insolvency of 
the banli, suit n'n: instituted oil the bolitls. Pnrt of the county funds 
wcLre o n  general deposit alltl 1)art were represented by certificates of 
deposit, and defendnut surety company set up  the defense that the bonds 
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contained a clause which provided that  funds represenled by certificates 
of deposit should not be covered by the bonds. Thereafter plaintiff was 
allowed to amend his complaint so a s  to allege that the clause exeml~tinq 
certificates of deposit was inserted through the mutual mistake of the 
parties and that the clause should be eliminated therel'rom : Held, suit 
for reformation of the bonds was instituted as  of the d l t e  of the amend- 
ment of the complaint. 

2. Reformation of Instruments A - 
Equity has the Dower to reform instruments for mutcnl mistake of the 

parties, or for mistake of one party induced by the fraud of the other, in 
order to make the instruulents express the true intent of the parties. 

3. Limitation of Actions B b- 
A cause of action for reformation of an instrument for fraud or mistalie 

accruw when the fraud or mistalie is discovered, or when it should hare  
bccii discovered in the exercise of due diligence. 

4. Same-Cause of action for reformation of bonds held barred by thwe- 
year statute under facts of this case. 

Bonds securing county funds on deposit in a bank contained a clause 
stipulating in nncquivocal telms that the bonds should not cover county 
funds represented by certificates of deposit. The county treasurer brought 
suit on the bonds to recover funds of the county on general deposit and 
funds represented by certificates of deposit, and sought to have the bonds 
rcformed h y  eliminating the clause csemptinq certificates of deposit 
because of the mutual mistake of the parties. Defendant surety company 
plcndtd the three-year statute of limitations, C.  S., 441 ( 9 ) ,  i t  appearing 
that  the action was begun some five Fears after the cleliwry of the bonds. 
Plaintiff alleged in his reply that  the clause exempting certificates of 
dt~llosit was not discovered until after the failure of the bank in which 
the county funds vere  deposited : Held, the actual tim? of the discovery 
of the alleged mistake is  not determinative, but the cause of action for 
reformation of the bonds accrued when the mistake should have been 
discovered by plaintiff in the exercise of due diligence, and plaintiff being 
ail etlncnted man, and there being no evidence of any effort to conceal 
the plain language of the bonds or to prevent plaintiff from reading them, 
plaintiff's cause of action was barred by the statute. 

CIVIL ACTIOX, b ~ f o r e  Daniels, J. ,  a t  F i r s t  M a y  Tern-, 1931, of PITT. 
Plaintiff alleged tha t  he  was  the t reasurer  of P i t t  County, and  that  

on  or  about 3 May,  1927, t h e  defrwdaut Fidel i ty  a n d  Ca:jualty Company.  
through i t s  agent i n  P i t t  County, N o r t h  Carolina, executed and  del i r-  
ercd i ts  Bond  KO. 1159556, i n  t h e  sum of $10,000, i n  f a r o r  of A. T. 
Moore, t reasurer  of P i t t  County,  and  t h e  t e r m  of said bond began 
5 X a y ,  1927. On or about 20 February ,  1938, the  said defendant issued 
t o  the said t reasurer  Bond No.  1162964 i n  the penal  sum of $6,000, and  
the term of said bond began on 20 February ,  1928. I t  was f u r t h e r  
alleged t h a t  the  purpose of securing said bonds was t o  protect public 
funds  of P i t t  County  i n  t h e  h a n d s  of said Moore, tr.asurer, and de- 
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1)oGtcd by qaid tr<>a*urer in the Citizens Bard< of Farnir.ille, S o r t h  
Caroliiia. Section 2 in each of w id  bonds was as follows: "Tht. com- 
lmny 'llall not Ile liablc l i ! w u ~ ~ d ~ ~ r  for the p a p i c ~ ~ t  of any sum due 
u1)oi1 ally certificate of dcposit issued by the bank." The Citizens Bank 
of Farilir illc failctl on S I)ccembr>r, 1930, and a t  the t i~ i ic  of bucli failure 
tlic. ljlai~itlff, a s  treazurcr, 1iad (111 deposit in said hank to 111s crtdit, 
yul)l~ c a t  to c l l~ck,  the sum of $4,000, and on Certificattl of Deposit S o .  
2432, dated 19  Jun r~ ,  1930, :~iltl due 19 September, 1930, $15.541.20. 
Tlie tlefendai~t filctl an aniner,  plcadiiig as a tlefense the prorisioris of 
wit1 boi~d ~ s e i n p t i n g  liability for certificates of deposit. Thereafter, 
on or about 1-1 October, 1933, pursuant to ail order of court, the plaiiitiff 
anleiitled his eompla~nt,  allc@ig, among other things, that said bonds 
n e r r  lriteiided to c20rer all deposits held by the plaintiff treasurer i n  the 
Bailli of Fa rn i~ i l l c ,  and "tliat the cxecution a ~ i d  dehrery of t h ~  bonds 
sued upon, l r  it11 said pro1 ision t l ie r~in ,  n a s  a mutual mistake vhich 
v a ,  understood by the defendant eompaiiy, said conlpany kuon ing the 
r r q u ~ r w w n t s o f  the plaintiff, ant1 that ~t unclrrstood that it r a s  the 
intelltion a d  purpose of said bonds to protect all amounts so deposited 
uit l i  tlie Citizcns Ih r ik ;  . . . and that the delivery of thr bonds 
sucJ U ~ I J I I  "as :I illistake ~rllicli nas  mutual, and in fairness, in law, 
ccjuity, and good cou.cicwx>, should be corrected to comply nit11 the 
coritlitio~is established by this plaintiff before any deposits n e r r  made, 
and tliat section t n o  slioultl be eliminated tliercfron~." 
'I lie tlefeiidaiit illterpowd tlw plea of the statute of limitationz to the 

cause of actioii for correction or reformation set up  in tlie amended 
cornplai~it. At  tlie trial it \ \as admitted, and tlie court found as a fact, 
that the C'itizei~s Bauk of Farniville suspended busincss on 8 December, 
1930, and at tlie time of such suspension the plaintiff had on deposit 
therein $4,000, subject to check, ant1 $13,533.33 evitleliced by certificate 
or cclrtificates of deposit. T h e  court further found as a fact tliat sum- 
ii~ons in  this action n a s  issued and coml~laint filed on 5 December, 1931, 
and that  the ameridn~ent to the complaint n a s  filed on or about 14 Octo- 
ber, 1933, pursuant to an  order of court. The  plaintiff offered certain 
ornl e\idence that other depository bonds had been furnished carrying 
full rolerage and nitliout a clause 4niilar to tlie one contained in the 
bonds in controversy; ~1111, further, that  the agent of the surety company 
n a s  told at the time tlie bonds  ere issued that  the plaintiff treasurer 
desiretl full colerage upon all anioullts 111 the bank. Tlie trial judge 
esclutled all such e~lcleiicc, and up011 the facts fouud by him entered 
jutlgmer~t that the plaintiff recover of the surety company the amount of 
tlie deposit, and that lie recovrr of Commissioner of Banks the 
amount represented by the certificates of deposit. 

From judgment so rendered plaintiff appealed. 
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J .  I!. J a w ~ s  fo r  plaintif. 
IZunrk cfi R u a d i  f o ~  de fendan f s .  

Dnoc,n~s ,  J. The controlling questions of law are thrse: 
1. TVlicu was the action for tlie reform:rtiol~ and correction of the 

indemnity colitracts begun? 
2. I s  such cause of action barred by the statute of limitations? 
,. 1 11e depository bonds i~n-olretl ill tliis litigation contain a clause 

TI ordctl as follons : "The company shall not be liable licreunder for the 
p q n l r n t  of any sum due upon ally certificate of depos t issued by the 
banli." I t  n a s  admitted, and found as a fact by the tr ial  judge, that  
$13,830.33, in tllc bald< at t l ~ c  time of closing to tlie crl-dit of plaintiff 
tre:~surer, was e\itIenced by certificate or certificates 3f deposit, and 
therefore not nitliiu the protection of the bond so long as the language 
ahole quoted coiistitutcd an  eisential and material part thereof. 

( ' I t  is accepted tloctril~e tliat nhen  the partics have bargained together 
t o ~ l ~ l i i n g  :I contract of insurance, a i d  reat~lied an  a g r x m e l ~ t ,  and in 
carrying out, or in the effort to carry out, the ngree nent, a formal 
n r i t t c ~ ~  policy is delirered and acccptetl, tlie written policy, nliile it 
reiunins uiialtcred. nil1 coiistitute the contract betv een 1 lie parties, and 
all lwior p r o 1  :Igreeuieuts will he mcrgcd in tlie nr i t ten  instrument; 11or 
TI ill e\ idenre bc r ece i~  ecl of prlor par01 il~ducemeiits aud assuraiices to 
contratlict or vary the writtell policy while i t  so stand; as embodyi~ig 
t l ~ c  contract bct~Ieeii the parties. Like other contracts it may be set 
aside or corrected for fraud or for mutual  mistake; but, until this is 
done, the n rittcn policy is coi~clusirely presumed to express the contract 
it ljurports to contain." E'loars z.. Ins. Co., 141 N. C., 232, 36 S .  E., 
91.3. See, also, Clc?izcnfs z.. 1n.s. Co., 1.33 3. C., 57, 70 S. E., 1076; 
1T'iiso~ 1 % .  I m .  C 1 O . ,  133 S. C., 173, 7 1  S. E., 79; Burton v. I n s .  Co., 198 
S. C., 408, 1.32 S. E., 306; Tl'elsl~ v. Urothc~~hood, 200 Y. C., 181, 156 
S. E., 530. 

Doubtless realizing that tlic foregoing principles of law blocked the 
pat11 of rcrorery, the p l a i~~ t i f f  anielidecl his complaint on 14 October, 
1933, :mcl allegcd that  the  deli^ ery of the depository bords with the re- 
stri(8ti~e clause t l~crcki  nns  tlit  result of mutual mistake, and tliat such 
bond sl~oulcl be reforlued and said clause stricken therefrom. There- 
fore, t l r  action for reformation was begun on said date See J o n e s  v. 
T7ansfor,y, 200 S. C., 352, 1.37 S.  E., 867. 

Tlic power of a court of equity to reform contracts for mistake has 
becii rcwgnizcd and applied for so loug in this jurisdi:tion that such 
poxer niay iiow be deemed to be tl~oroughly built into the structure and 
fabric of our law. Thus, ill the 1Vcish c u e ,  supra,  the Court spoke as 
follons: "But tlie reformation is subject to the same r u l ~ s  of law as are 
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applicable to  al l  other instruments  i n  writing. I t  mus t  be alleged and  
proven t h a t  the  instrument  sought t o  be c o r r e c t ~ d  failed to  expwss the 
real  agreement o r  transaction because of mistake common to lmtli - 
parties, o r  because of mistake of one p a r t y  and  f r a u d  or  inequitable con- 
duct  of tlw other." 

T h e  defclldant pleaded the  s tatute  of limitations to t h e  amcnclcil com- 
plaint  upon  t h e  theory t h a t  the  bond5 u e r c  tleliveretl to  tlie plaintiff' 
29 X a g ,  1927, and on 2.3 February ,  1928, and  t h a t  a s  t h e  amended c201il- 
plaint filed i n  October, 1933, first set up :L c a u v  of action for  reforma- 
tion tha t  such cauqe of action was barred by C. S., -141, suhscc. 0, 111 tha t  
more thaii three years had. elapsed froin the discorery of f ~ a u i l .  Tllc 
plaintiff acsertecl t h a t  h e  did liot tl iscowr the fraut l  o r  mistaLc 11nt11 I i ( ,  

read the  b o l ~ d s  af ter  the hank failed, and  then  f o r  the fir-t tiille t l i w n -  
ered t h e  presenc2e of the restrirtixe clause, ant1 that  lie. 11ad ;r-~uait (1 t l ~ t  
tlic bonds i n  lit igation were similar to 0 t h  tlcpository bolitls n liic,li he 
11a(l been taking f o r  a 1)criod of ?cars, and  n l i i c l ~  l~rov idcd  for  ful l  co\ ( r -  
age. I Ionever ,  actual  tl isco\ery of the f laut l  o r  miitalic i, ]lot :11n:1> s 

coiicluslr e. Tllc correct priliciple as llelcl anel l)roliou~lcctl by thi- ( ' o w  t 
wac, stated 111 L u f h u n ~  1 .  L d h u n ~ ,  18-1 S. C., 5 3 ,  113 S. E., 023 ,  i n  the 
following words:  "We tlo not hold, as trppc~1l:rilt contc.lltls, t11;lt tllc 
s ta tu te  begills to r u n  f r o m  the  actual  discovery of tlic f raud ,  aha- 
lutely ant1 1,egardlc.s~ of ail? ntgligeiicc or l a c l ~ c s  of the p a r t y  ::ggricl\.ccl. 
A m a n  should uot be allowed to close his cycs to facts  obsc.r\-ablc. 1,;- ortli- 
n a r y  a t t cu t io~i  ant1 riiailitain f o r  his owl1 :d\-:mtagc t h c  position of 
ig1rora11c.e. Such  prinr iple  noul i l  cnablc a careless inau, aiiil 11y reamli 
of his  carele~siless, to extend h i s  r ight  to reco\-or fo r  a n  i~ltlcfillitc? length 
of time, x i t l  thus  dt'feat the r e q  purl)ose tllc s ta tute  v a s  tlebiglietl ; L I I ( ~  

fraiiicd to  accornplisll. 111 such cabe, :i nian's fai lure  to  note fnctu ~ ~ i u a t  
be ~ m p u t u l  to h i m  for  kno\\letlge, a i d  ill the ahseuce of wule actu,rl 
effort to  conceal a f r a u d  or sonlc crf the c.asentia1 facts  eriihraceil ill tlie 
inquiry, \I e tllinli tlie correct i i i terpretat io~i  of the s tatute  41ould be tha t  
thc causc of action shall be deemrd to h a ~ c  accrued fro111 the  t ime the 
frautl n as l i i ~ o n r ~ ,  o r  should ha \  e been clisco~ ered i n  the esercise of ordi- 
n a r y  diligence." 

TVhcn tlic bolidb u ere delivered i u  1927 and ill 192s t h e  cdlnuse l i ~ i ~ i t i r ~ g  
liability to general deposits a n d  escluclii~g certificates of depoGt n:ls 
pl:~inly w i t t e n  i n  the iribtrument i n  clear a n d  unequil-ocal words. T h e  
plaintiff h a d  been a student a t  the University of S o r t h  Carolilia and  \\.as 
ail able a i d  esperieiiced husiiless man,  and, therefore, e w n  a casual re:itl- 
i i ~ g  of the i l is t runwi~ts  a t  the t ime  they n e r e  d c l i ~ e r e d  nould  h a r e  tlis- 
closed the  liriiitatioli of liability. There  was no evidence of ally effort 
t o  coilceal the  p la in  w o r d i i ~ g  of the ilistrulnents or to prevent t h e  l ~ l a i n -  



I N  THE SUPREME COURT. 

ALEXAR'DER 9. UTILITIES Co. 

tiff f r o m  reading them o r  of making  such examinat ion of t h e  contents a s  
h e  might  deem desirable and  adrisable. T h e  cause of action f o r  mistake 
appeared i n  t h e  case upon t h e  filing of the  amended complaint on 14 
October, 1933, a n d  on said da te  the  s ta tu te  of l imitat ions h a d  already 
p u t  such cause of action to death. 

AfXrrned. 

JOHN HENRY ALEXAR'DER V. SOUTHERN PUBLIC UTILITIES 
COMPANY AR'D W. 0. WOODCOCK. 

(Filed 12 December, 1934.) 

1. Street Railroads B +Evidence of negligence in operation of s t reet  
ca r  held sufficient t o  be  submit ted to jury. 

The evidence in  this case tended to show that  plaintiff was driving a 
truck along a busy and congested street in a city, that a t  the place of the 
accident there were cars parked a t  angles and double parked so that  there 
was not sufficient space bet i~een the parked cars and the street car tracks 
for a rehicle to pass, that  plaintiff was d r i ~ i n g  behind another truck, 
that the first truck turned off the street and plaintiff then saw for the 
first time defendant's street car approaching him from tke opposite direc- 
tion, that  plaintiff was po~verless to get out of the Tray of the approaching 
street car because of the automobiles parked along the curb of the street, 
and that  the street car was being driven 26 to 28 miles a n  hour, and that 
without slackening its speed or giving warning by bell or gong, the street 
car crashed into the truck plaintiff was driving, resulting in injury to 
plaintiff: Held, the evidence was sufficient to be submitted to the jury 
on the issue of the negligence of defendant street car company. 

2. Automobiles G i-Instruction i n  th i s  case o n  issue of contributory 
negligence held free from reversible error. 

I n  this case plaintiff \Yas driving his truck behind another truck along 
a busy and congested street in a city and plaintiff was injured in an 
accident occurring when the first truck turlled off the street to the right 
and a street car approacliing from the opposite direct on crarhcd into 
plaintiff's truck, plaintiff being unable to get out of the way of the street 
car because of automobiles parked along the curb of the street. Tlie 
trial court fully and correctly defined contributory necligence and in- 
structed the jury that plaintiff n a s  required to drive nit11 due core for 
his own safety and keep a proper loolrout: H e l d ,  an exception to the 
charge for its failure to call the jury's attention to N. C. Code, 2621 (57 ) ,  
which provides that c'ne car shall not follow another more closely than 
is reasonable and prudent cannot be sustained in the absence of a special 
request for such instructions. 

APPEAL f r o m  Devin, J., and  a jury,  a t  August,  1934, Special  T e r m  of 
MECI~LEKBURC;. SO error .  
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This i s  an  action for actionable negligence, brought by plaintiff 
against defendants. The  defendants denied that  they were guilty of 
any negligence and set up  the plea of contributory negligence. The  
plaintiff i n  his replication set up "last clear chance." 

The  follo~ving issues lvere submitted to the jury and their answers 
thereto: ('(1) Was plaintiff injured by the negligence of the tiefend- 
ants, as  allegrd in the complaint? -1. Yeq. ( 2 )  Did plaintiff. by his 
own negligence, contribute to his injury, as alleged in  thc a n s ~ e r ?  A. 
No. ( 3 )  I f  so, notwithstanding the contributory negligence of the plnin- 
tiff, could the defendants. by the exercise of due care, h a w  avoitled tlie 
in jury  to the plaintiff? A. . (4) PCThat dnmagtq, if any, is 
the plaintiff entitled to recover of the defendants? ,I. $1,066.00." 

The court below rendered judgnent olr tlle ~ e r d i c t .  The defendants 
made sereral exceptions and assignments of error and appealed to the 
Supreme Court. 

l i i rarn  I-'. W h i f n c r e  f o r  p 7 n i n f i f .  
Jolzn ,If. Robinson and TI'. B. X r G u i r e ,  Jr., for de fen t l c~n f s .  

CLARLSOX, J. The defendants in the court below, a t  the close of the 
plaintiff's cridence and at the close of all the evitlcncr, made nlotions 
for jutlgn~ent as in case of nonsuit, C. S., 567. The court below over- 
ruled thrse niotious, and iri tlilr nc. can see 110 error. Thc elitlclit~e on 
the par t  of the plaii~tiff -\\as to the effect: That  tlle dpfcntla~it Utility 
Compau>, through its motorman, TVootlcorli, n a i  operating a ~ t r t  ct car 
in the city of Charlotte, on Sor t l i  XcI>on tll Street. going north. The 
place n l i c ~ e  the collision occurred n a <  at or noar \\here East  2tl S t rwt  
shoultl enter South Mc1)ovell Strc,ct. There are a ilumbsr of btorcs at 
tl& p o i ~ ~ t .  The total frontage of these stores 011 tlie right, going south 
or1 Sor t l i  NcDonell Street, is eighty-eight feet. The plaintiff n a s  goiug 
south oil Kor th  ?rlcl)onell Strcct, and to his right and ill front of tlic 
stores nere  a nun~ber  of autol~iohiles parlied, some tlouble-l)arkctl and a t  
angles. Between the parked automobiles and the west rail of tlic street 
car track there n as not suficient space to d r i ~ c  uiiless driving to the left 
and on the nest rail of the street car track. Where the colli&n occurred 
was in a hollow of the strcet. The  tlecline going nortll on McDonell 
Street was a little greater t l m i  the decline going south. The colli4ori 
occurred in front of a meat market, a short distance from thc lowest 
point of the decline. On 2 1  Korember, 1933, a t  about 1 2  :30 o'clock 
p.m., the motorman, TIToodcock, driving the street ear, comiilg donn the 
decline going north oil McDo~iell  Street, mas operating the street car 
about 20 to 28 miles an hour, and without slowing do~vn ran into the 
truck plaintiff was driving and s(~rious1y injured him. The  street car 
motorman gare  no signal or varriing. The plaintiff, a colored man, 



440 IS T H E  S U P R E M E  C O U R T .  [207 

x a s  dr iving a 1925 TTliippet t ruck  f o r  the Dixie A v n i r g  Company,  011 

buqiness, i n  a southerly directioll a t  a speetl not c s c e d i n g  10 or 1 5  
miles a n  hour. H e  was following a big truck. I Ie  teqtificd, i n  
r )a r t :  "I col i t i~~uc t l  bcliilitl this  t ruck  c lo~ni  South  X c D o n e l l  Street  
un t i l  I got to those stores ill the  husiliess' sect io~i .  Tlie cars x ~ r e  
double-parked or  a ~ i g l e - p r k e t l .  I hat1 to pull over 011 the n-cst ra i l  of 
the s t r c ~ t  ca r  t rack.  T h i s  t ruck  i n  f ron t  of m e  sn.itcllct1 off of track. 
Libout  that  t ime I 100li~tl u p  a ~ i d  the  strcet car  n a s  riqlit i n  m y  face. 
1 n n s  liclpleas. -1 large car  was parked tlicre :~n t l  I liail to 111111 over 
011 tlic street cxr t rack,  and  before I h e n .  a i i~- t l i ing I v a s  hi t .  I had  t o  
chi\ e m y  c a r  o\ cr tlie est ra i l  of tlic street c2ar track. 1 did ]lot have 
room lo gct by 011 accou~i t  of the  cars  p a r k i d  t h e .  I ~ \ o u l d  h a w  h i t  
other j w o p l ~  . . . I canie on donil  by tllcrn riglit l x ~ l i i ~ i d  tlie t ruck.  
I coultln't see t l ~ c  o ~ i c s  that  n c r e  aliglcil hack unitil I got there. Tlie big 
t1'1118li 1)ullcd up,  and  nl ien it  pulled out tliv strcet car  ~lasllcd into me. 
n'licii lic lmllicl ill t l ~ e  cor~ ie r ,  1 looliccl ill tlw rtreet ca~- ' s  face. TT11c~11 
tha t  happelled, I was witliin 1 0  feet of tlie s t lect  car.  I n a s  r u ~ ~ l i i ~ l g  
011 tlic riglit-lia~itl  sitle of t h e  street. TTl~en I got to  al l  of these parlied 
cars tlic t ruck jerked o ~ e r  to the  left a ~ i t l  I l ~ u l l c d  over to the  left,  a ~ i t l  
about tli:lt t ime the t ruck got out of the n a y  nlid I saa- the stret>t c : ~ .  
1 n a s  nitlii l l  1 0  fect of the  street c:ir t l icx" 

TTill J o l i ~ ~ ~ o i l  tcstifictl, ill p a r t :  " i t  lookctl like the strcet car  v n i  

Tlie street car  tlitln't slaclieli ill sl)eetl f r o m  the  t ime i t  1)assctl me un t i l  
this ~ c ~ l l i s i o ~ i .  I f  i t  (lid, I coultlli't tell the tliffcre~ice. I did iiot hear  
a n y  bcll o r  goiig a t  all. . . . F i l e  or six cars v e r e  parlietl a n g l i i ~ g  
i l l  f ron t  of the  AL & P. store. Tlicrcforc, if :lliyolie Tvni conlilig zoutli, 
omx n l m l  hat1 to  get on the  strcet car  t rack  to pass the  cars  tliert,. Oiie 
coacali was parlied double on tlie soutli side of tlic ll. S: P. store. I t  was 
a Duitsk and no11ld talic u p  t h e  Ic~igtll  of the strcet. 'I here  would not 
be I I ~ O I * ~  t l i a ~ l  2 or  4 fect f r o m  the automobile to  the car hlie, and I I O  ca r  
~voultl  l i n w  spacc i n  passilig if i t  didn't  get on the car  l m c  vi t l iout  hi t -  
t ing  the  r e a r  end." 

T-~ulcl. t h e  facats a1111 c i r c u m ~ t a ~ i c c s  of this  case, n e  t l i i~ ik  the  m-itlencc 
~ u f f i r i m t  to  1w sub~il i t tcd to the  jury.  I~ zy l c  c.  1 ' o ~  el- C'o., 17". C., 
h "  L\'mtll/ 1 . .  f < / ( ~ ( f / ~ i c .  l?. I?., 173 N. C., 4 I 9 ;  Lea c. 17fi i i f ies  C'o., l i d  
S. C., 509. T h e  cscept io~ls  ant1 assignments of crror  t 3  tlic charge of 
the  court  bt>lol\ c:lllnot be ~ ~ a t a i l i c ( l .  T h e  court below tlefincd accu- 
ratvly ~icgligclic.e, c a ~ i t ~ i b u t o r y  ~legligencc. alitl p ros in  a t e  cause, a n d  
nppl ic~ l  tlic law :~pplicablc  to the  facts.  

r 7 

l l ~ e  c1i:trgc of c o u t r i b u t o r ~  liegligelicc, ill par t ,  is a s  fo l lo~i  s : "The 
burdeu of proof upo11 the  secol~tl issue is  upon defelidalits to satisfy you 
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f r o m  t h e  evidence, and by its g rea te r  weight, tha t  plaintiff himi:elf v a s  
negligent, and  tha t  h i s  negl ig~rlce n-as a proximate contr ibut ing cause 
to I~ii: in ju ry .  T h a t  is  n l i a t  n p  te rm coiitrihutorg negligence. Con- 
t r ibutory ~lepligeace mcan3 n a i ~ t  of duc  care upori the par t  of a p e r w n  
who liaq been in jured  by the  actiouable ~ r r g l i g ~ n c e  of another ,  coml~in ing  
a n d  concurriiig IT-ith tha t  nrgl igenrr~ and contributing to the  i n j u r y  as  a 
vroxiliiate c a m e  thereof and without n l ~ i c h  it  n -odd  not 11aw occurred. 

"So, remcm1)eririg the  definitions of negligence. due carc m~cl proxi- 
mate  cause, there ~ i - a s  a d u t y  upon tlie plaintiff to cxercise tlue calc  and  
precaution f o r  his ow11 sake. It n-as his  d u t y  i n  the  operation of tlie 
motor t ruck upou t h e  street to  operate  the  same n i t h  tlue care ant1 pru-  
dence f o r  his  on11 safety. N o t  to operate i t  a t  a greater  rate  of sl)ec.tl 
tliaii 1.i miles per hour, o r  t h a n  11-a.: r r a ~ o n a h l e  and proper, eonsitlcrilig 
tlie traffic, n i d t h ,  surface, and  other contlitio~ir then existing. ~11i;eIi h e  
knew, o r  i n  the exerciqe of clue care coultl ascertain. I t  na.; his  d u t r  to  
keep a reasonable and proper  lookout i n  the direction i n  uhicl i  he x n s  
going, to he a d ~ e r t c n t  to the  traffic on t h e  street, n h i c h  ill the  excrciqe 
of due  care he  could have wen and anticipated, and  if you find f rom this  
e\iclence, and  by i ts  greater  \\eight,  t h a t  p l a i ~ ~ t i f f  failed i n  one, or more 
of these respects to exercise clue carc, and  that  quch fa i lu rc  on liii  pxrt  
conihilied arid concurred nit11 negligericc 011 clcftndnllts' par t .  1 1 r n d u t ~ ~  
the i n j u r y  romplaincd of a s  a proximate cauw thereof, tliml it  \\auld 
bc your  tluty to a l i w c r  the. stcoutl issnc 'Ye?';  othclrnisc, 'So. '  " 

Tlir  tlcfenilaiit~ cornplain tha t  tht, conrt.  i n  iti: cliarer on c o i i t r l l ~ u t o r ~  
ilrgligenrc. ilitl irot call :~ttciitioii t o  S. C. Code, 1031 (Michic ) ,  v c .  
2621  ( . i 7 ) ,  n l ~ i c l l  is  a <  fn l lons :  " ( a )  T h e  clrixcr of a motor rehiclc 
q l~a l l  liot follon- aiiotlicr rchiclc  niorcJ c l o ~ r l ~  t h a n  is r r~asona l~ le  aritl 111.11- 
clclit n rtli regard for  t h r  s:tfc t y  of others a ~ ~ t l  tluc regard to thc i l)cwl of 
iuch 7 chicle* ail11 the traffic upon  niiil cwnilitio~i of the liiglln ay." ctc2. 

T l ~ r -  tl:~foliilnl~t rtclwstc cl no pr:ly2r fo r  i n . t r u c t i o ~ ~  011 t l ~ i b  a - l m t .  11ut 
n c  tlii l~li  T I I P  c l i a r p  ful l  ant1 11Ic1ia1.y ei iougl~ a i  g i w r ~ .  T l i ~  j u l y  clicl 
not aiiyncr the issue as  to the "la-t clear cl~aiice," ant1 ill the charge a, 

T h  critl(wce on the p a r t  of the tlefcriclants was iri conflict \\.it11 that  
of p l ;~ i~ i t i f f .  T h e  jury, tlie t r iers  of t h e  facts, took plaintiff's ~.cr5ioii of 
the collision. T h i s  was f o r  them to decide and  not us. \vl~c,rc tl:c t.vi- 
clencc~. :I' i n  this  case, 11 as sufficiclit to be *ubmittetl to t h e  jury. 

011 the nliole record, n c see 110 p r ~ j u t l i c i a l  o r  re\ ersiblc error .  
S o  error .  
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THE BAKII O F  FRANKLIN v. JOHN S. TROTTER AND WIFE, 
ADA BURNETT TROTTER, GUS LEACH, AND OTHERS. 

(Filed 12 December, 1934.) 

1. Banks and Banking K c--Order allowing bank to reopen held to 
authorize it to sue on past-due notes held by it at time of closing. 

An order of the Commissioner of Banks allowing a b m k  to reopen for 
business upon certain terms and limitations, which order expressly pro- 
vides that the bank shall proceed in the orderly liquidation of its assets 
existing a t  the time of its closing and discharge its lial~ilities as  of that  
date, authorizes the bank to institute and nlaintain suit on past-due notes 
esisting in its favor a t  the date of its closing, suit on such notes being 
necessary for the liquidation of same, and being necessary to the esecu- 
tion of the order. 

2. Attorney and Client B &Attorney employed to collect note has no 
authority to make agreement not to sue thereon. 

An agreement by an attorney for a bank employed to zollect a past-due 
note owing the bank, that suit mould not be instituted thereon if the 
maker would pay a stipulated sum thereon monthly is not binding on the 
bank, since such agreement is beyond the scope of the a t txney ' s  authority. 

3. Same: Principal and Agent C f-Acceptance by payee of payments on 
note held not ratification of agent's void agreement not to sue thereon. 

An attorney employed to collect a note made a n  un,iuthorized agree- 
ment with the maker not to institute suit on the note if the maker paid 
certain stipulated sums on the note monthly: Held, the acceptance by 
the payee of tlie stipulated sums does not constitute a ratification by the 
payee of the void agreement, since tlie payee received no moneys or pay- 
mvnts i t  was not entitled to receive under the law. 

4. Bills and h'otes F d-Void agreement for extension of time for pay- 
ment of note will not release accommoclittion endorser thereon. 

Where an agreement between the maker of a note and the attorney of 
the payee for a n  extension of time for payment is loid for want of 
authority on the part of the attorney to make the agreement, and there 
is no valid ratification of the agreement by the payee, tf e void agreement 
for extension of time for payment will not release a,i  accommodation 
endorser of liability on the note. 

,ZPI~EAL f rom Alley, J. ,  a t  F e b r u a j y  Term,  1934, of h f i cos .  Affirmed. 
T h i s  was a civil action, instituted on 15  March,  1932, by the  plaintiff 

bald< upon ra r ious  notes d rawn by  J o h n  S. Trot ter ,  most of which were 
endorscd for  tlic accommodation of said Tro t te r  by h i s  various co- 
defendants, including the  defendant Leach. B y  consent of a l l  parties, 
the  case was referred to J .  D. Mallonee, Esq., to  hear  the evidence, find 
t h e  facts,  and  report  conclusions of law. T h e  referee filed h i s  report  
under  date  of 5 August,  1933, to  which various exceptions were filed 
by t h e  part ies  plaintiff and defendants, and  upon thest? exceptions t h e  
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case came on to he heard a t  term time. Some of these exceptions were 
sustained, either in tlle entirety or in par t ;  and the report as thus modi- 
fied was adopted and approved by the judge presiding. Judgment was 
entercd in f a ro r  of the plaintiff against the rarious defendants, and the 
defendants John  S .  Trotter and Gus Leach alone perfected appt,als to 
this  Court. 

Snzafhcrs dl? S m a f h ~ r s  for J o h n  S.  Trotter, appellant. 
J l o o d y  cC. Xoody for Gus Leach, app l lan f .  
Joncs LC. TT'ard and Jones d Jones for Bank of Franklin. 

SLHLSCK, J. We .'enill first consider the appeal of the defendant John  
S. Trotter, which presents t n o  questions, to n i t :  

1. Did the plaintiff bank, under the order .of the Commissioner of 
Bankq. ha\ c authority to institute ant1 ~uaiutai t i  this action? 

2. T a b  there a valid agreemciit b e t ~ ~ e e n  the plaintiff bank and the 
defcndallt Jol111 S.  Trotter that the baiik nould forbpar inst i tut i i~g suit 
agai l~s t  defendant Trotter until 1 Octobcr, 1933, if the said defendant 
would pay the said bank on his iildebtetlness to it the sun1 of $1.50.00 
per month until said da te?  

T l i ~  ansner to the first question is  found in tlle order of the Commis- 
sioncr of Ba~lk, ,  dntecl 3 Jullc., 1931, permitting tlie plaintiff bank, which 
had bwn closed since 17 December, 1930, to reopcn upon certain condi- 
tion., therein set forth. The ordcr reads in part : "That imrnediatcly 
up011 reolwi~ing. said Eank of Franklin shall proceed in an orderly 
liquidatioii of the assets of tlic bank existing upon arid prior to 17 Ile- 
cember, 1930, and dlscllarge all of its liabihties as of the date . . ." 
K e  tlliilk tlicx words "proceed in an orderly liquidation of the assets of 
the h l l l i  exihting up011 a i d  prior to 17 December, 1930," in the absence 
of any lln~itatioll ailnexecl thereto, authorize the b a l k  to rnaiatain a11 
actloll upon paqt-clue notcs held by it prior to the date named. Past- 
clue ilotes are assets, and, if the milkers tliereof fail to pay, suit is olle, 
~f uot the 0111~-, nlethotl of reducing such liotes to money, that is, to 
liquidate t l ~ t m ,  so tlie procectfs tl~erefroin may be utillzed to disc~harge 
Ii:ibilitics. TTlllle there are certain l i ~ i ~ i t a t l o i ~ s  and terms placed upon 
the h:ulii by the ortler of the Commlssioller of Banks as condltious prece- 
dent to reopenii~g, n e  find none upon its right after r eope rhg  to ir~:ur~- 
tain actions to bring about an  orderly liquidation of i ts  assets. I n  f x t ,  
to take nnay the right of the hank to enforce collection of its assets by 
suit would render the order practically nugatory. 

17p011 the serond question presented, relatire to tlle alleged agreeiucnt 
of the plaintiff bank to forbear iustitutirrg suit against the deftmdant 
Trotter until 1 October, 1833, upon the pajineiit by said defendant to 
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said plaintiff on h i s  indebtedness to  i t  i n  the sum of $150.00 a m o n t h  
un t i l  said date, the  cvidence tends to  show t h a t  J o h n  E L  Tro t te r  i n  at- 
tempting to makc  such a n  agreement h a d  al l  of h i s  negotiations with a n  
at torney employed by the  bank to collect i ts  assets, and  all  t h a t  T T - ~ S  done 
t o  conwiinnatc  said agreement v a s  done tlirougli a n d  b,v said a t to rney ;  
mitl J u d g e  ,\llcy so finds, and  upon  this  finding the judge correctly held, 
a s  :I m a t t e r  of I a v ,  tha t  tlierc n a s  no > - d i d  agreement between the  plain- 
tiff bank anel tlic ileftwdailt Trot ter .  

Tn tlic case of Bnnl, 1 % .  J l c E u * e n ,  160 S. C.,  414, I f 7 a l X ~ r ,  J . ,  says :  
( ' S o  one could reasonably suppose t h a t  i t  was n i t h i n  t h e  scope of all 

a t t o r ~ ~ v ' s  :lutliority to  release a clebt, or a n y  p a r t y  t o  a note, or to do 
anyth ing  which ~voult l  have tha t  effect, n hen liis comnlissioi~ extended 
only to  tlie collection of tlie debt. I t  is  i ta ted i n  t lw books t h a t  a n  
at torney lias n o  implictl a n t l ~ o r i t y  to ~V0l.k a n y  discharge of a debtor 
but up011 actual  l ~ y i n e n t  of tlie ful l  anlount of t h e  d ~ b t ,  and  tha t  i n  
monry.  H e  eninlot release sureties o r  endorsers, nor  rwter a r e f r a x i f ,  
w11cn it  i s  a final bar. . . ." 

" I t  secms. tllcrcforc, to be tlic. generally accepted doctrine that  a n  
a t t o r ~ l c y  cliargctl with tllc collection of a dc11t has  no po.ver, i n  vir tue of 
h i s  gclic>ral autliority, to do ally act 11-liicll n ill  citlier release his client's 
debtor o r  his surety, nor can lie rnnterially jt~oparclize liis client's iiltercst 
1 1  I a ,111 a t torncx a t  law is  a n  officcv i n  a court of justicc~, who 
is einployetl l ~ y  a p a r t y  i n  a cause to mailage tlie same f o r  him, and  
his  c l i e i~ t  is c*o~lcludecl by h i s  act  done x i t h i n  the  range  of h i s  au-  
thority. . . ," 

" '.\ltliougll c*ounscl has  complete autliorily over t h e  suit,  the inode of 
contluc~ti~ig it ,  w11t1 a l l  that  i s  iiicicleiit to  it ,  . . . and the manage- 
ment  anel conduct of tlie t r ia l ,  lie has: not by ~ i r t u e  of his  retainer i n  t h e  
suit :\liy l ) o ~ \ ( r  eyer matters  vliicli  a r c  collateral to  it.' Pollocli Ch.  
Ilnroii, iil Su o ~ f e j l  c. C ' l ~ e l i ) ~ o f o ~ ~ d ,  2 L. T.  (S. S.), 406." See, also, H a l l  
2'. I ' rcane l l ,  157 S. C., 200, and cases tlicre cited. 

Tlio tlefcntlant Tro t te r  c o ~ ~ t e i ~ d s  tha t  eTen if the at torney line1 710 

authori ty  to 11l:llie a coiltract to  forbear  inst i tut ing suit,  l l iat t h e  plaintiff 
ratified sucali a n  agrcemeiit 1,- acccptiiig 11ayliicnts af ter  the  negotiatioiis 
Irere liacl n it11 said attoriiey. W i t h  this  c7ontention 11 e cn~lliot agree, 
since tlie plaintiff rccci~-ed f r o m  the  clcfei~dant Trottei. no n~oneys ,  or 
1)a,yiiu3iits, i t  Iras not j ~ s t l y  eiititlecl to r e c c i ~  c under  the  law. Receiv- 
i ~ ~ g  ~ u o i ~ c y  f r o m  the  defeildant, x h i c h  tlie tlefendant admits  to  he d i ~ e ,  
cmlilot be coi~struetl a s  a ratification of a ro id  contract.  

l y e  fillel no e r ror  upon the  appeal  of tlie defeildant J o h n  S. Trot ter .  
I'll(, appeal  of tlic defendant G u s  Leach presents but the  single ques- 

tion : D i d  t h e  plaintiff a n d  d e f e ~ l d a n t  Tro t ie r  en t r r  into such a n  agrce- 
ment to  cstclid the t ime of p a p e n t  of the note on n h i t h  t h e  defendant  
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Leach nnq a n  accommodation enclorccr a <  v7ould r e l e n v  and  exonerate 
and tliirallarge the defeildalit Lcarh  fro111 fur ther  liability : and,  if not,  
ditl the plaintiff ra t i fy  a n  at tempt of i ts  n t t o n l y  i u  i t<  behalf to e n t e ~  
into cuch n coli;ract? 

Since t h r ~  nllcped contract relied 1112011 hj- the ( l i f ~ s i d n n t  J.erl~11 is the 
qarne one at temptd to he niatle n-ith the 1,laintiff's attorlicy for  collec- 
tion, and rclictl up011 by the tlefel111:111t Trot tcr .  i t  i q  ro id  fo r  tllc reasons 
ahole  set for t l i ;  a n d  sincr t h ~  fact. rcliccl upon b- the defc~idanr  Leach 
for  rarifirntion of an otlierwise roitl c*ontrac?t a re  tlic same as  t l i o ~ e  rclietl 
upon b>- tlcfendant Tro t te r  f o r  t11c i a m c  ; ) u r p o ~ l ,  tlie colitentic~n of the 
dcft~nt lant  Le:~cli as  to ratification ~ l i u s t  fa i l  f o r  tlw reaqolli 1ierc;nl)cforc~ 
assigned. 

W e  find n o  e r ror  u p o ~ i  the  n p l ~ e a l  of the  tlefendallt Gus Lcnch. 
T h e  judgment of the  Superior  Cour t  is 
Affirmed. 

Is RE ACCUSATIOS AGAIA ST DR. J. E. OTT'EN. 

(F'ilrd 12 December, 1934) 

1. Physicians and Surgeons A d-Truthful advertising by dentist is not 
prohibited by C. S., 6649. 

Tlie grounds for revocation of the license of a clentist under C. S., 6649, 
as  an~endcd by c11. 270, Public Laws of 19X, are  solicitation of profes- 
sional hnsiuess arid false ntlvertising ant1 the circnlntion of false claims 
or frnudulciit or niislearliiig sttitements, ant1 tlie statute tlc~cs uot reiicler 
truthful advertisillg and circulation of truthf'ul statements by n cleiiti.jt 
unlan-ful. 

2. Same- 
Advertising in newspalters and the mniriteilance of a large sign on the 

building in ~ l i i c l i  lie maint:~ins his office does not constitute solicitation of 
1~rofrssioi1:rl busisless by a dentist-, atlrertising and so1icit:ltion not bei~ig 
sylioilyn~ous terms, and wlicre it is not alleged that such advertisin:. \ \ a s  
false or miulcnding, it is not sufficirnt ground for the rerocation of the 
dentist's license. 

3. Appeal and Error A e- 
TTliere it appears on npl)eal that the rights of the parties (lo not tlepend 

ul~on the constitutionality of a statute inrolied in tlie l~roceedin:.~, the 
Supreme Court \\ i l l  not cleterminc tllc clwitioil of co~istitutionalitj ulmn 
the appeal. 

APPEAL f r o m  Pless,  J . ,  at  Ju i ic  Term,  1931,  of Rcl;co~rur;. R c . T . c ~ s c ~ .  
T h i s  was n procecdi~ig iristitutetl hcfore the S o r t l i  Carolina S tn te  

Board  of Dcrital Examiners  upo11 a n  accusation against D r .  J. E. O n e n ,  
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a dentist licensed by the State, duly filed under the prol-isions of C. S., 
6640, by Drs. Bennett, Little, and Wells, dentists. 

The  accusation was heard and judgment entered b ~ r  the Board of 
Dental Examiners, from whirl1 the respondent, Dr .  J E .  Oneri, ap- 
pealed to tlie Superior Court. Tlie case was t ransferwl  from Wake 
Conrity to Buncombe County, where i t  Tras heard a t  tern1 time upon all 
agreed statcnient of facts, and judgnient was there enterctl revoking the 
license of tlie responclent to practire dentistry. From this judgment the 
respondent appealed to tlie Supreme Court, assigning elrors. 

H a r r y  A. Gorson and .JIarcus Erwin  fo r  appellant. 
Sale, Pennell CE Pennell f o r  appellees. 

SCIIESCR, J. Tlie portion of the statute, C. S., 6640, as amended by 
chapter 2i0, Public Laws 1933, pertinent to the accusation filed, reads: 
"Wlieiiever it shall appear to the Board of North Carolina Dcntal Es- 
aniilicrq that any licensed dentist practicing in the State has becn guilty 
. . . of false notice, advertismlent, publication, 01 circulation of 
fa1.v claims, or fraudulent or n~isleading st:itemcnts of his art,  skill, or 
knomldge, or of his method of treatment or practice, . . . or has 
by liilnsclf or another solicited professional business, tlie board shall 
rerokc the license of such person." 

The accusation filed charges : ( I )  ( 'That tlie said Dr .  J. E. Owen has, 
since 1 S  Junc,  1933, by himself and by another, solicited professional 
business as a 1)rartitiolier of dentistry by running paid advmtiscments, 
and/or solicitation for professional business in  the Adleville Citizen," 
and 

(2 )  "That since 18 June,  1933, the said Dr .  J. E. Onen  has, by him- 
self 01- another, solicited professional business by adrertisements upon 
the buildings in the city of Asheville i n  which said Dr .  J. E. On-en has 
his offices, said signs or advertisements soliciting professional business 
all being painted in yellow and black colors," and of large dimensions. 

I t  d l  be noted tliat nowhere in the accusation is thele any charge of 
false adrertiseinent or publication, or of the c i r cu la t i~n  of any false 
claims or fraudulent or misleading statemelits. T h e  charge is (1) that 
the respondent solicited professional business as a practitioner of den- 
tistry by running paid advertisements in the newspapcis, and (2) tliat 
lie solicited professional business by signs in colors and of large dimen- 
sions upon the building in nhich he has his office. 

I n  the arreed statenient of facts upon which the case m s  heard in the " 

Suverior Court there is no mention of false advertisements, or of circu- 
lation of false claims or fraudulent or misleading statements. I n  this - 
statenient it is  agreed (1) that  the respondent caused to  be published 
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in newspapers of large circulation paid adrertisements of his xvork and 
prices charged, and (2)  that  the respondent maintained on the outside 
of the walls of the building in  which he had his office certain signs, 
advertising his work and prices, paintccl yellow and black, and of large 
dimensions. 

The  judgment below, entered upon the agrecd facta, contains, i n f e ~  
n l i a ,  the following: '(. . . . The  court being of the opinion that 
thc respondent has by himself or others solicited professional busines,  
as alleged in the accusation," and concludes by ntljudging that ( d i e  
judgment of the North Carolirla State Boartl of 1)cnt:ll Examintm in 
this cause is  affirmed, and the license to practice dentistry in the State 
of xorth Carolina, heretofore granted the respondent, Dr. J. E. Onen,  
1w and is  hereby revoked. . . ." 

The resl~ondcnt's appeal from the jutlg~ncnt of the Superior Court 
raiws the question as to vhether the insertion of paid ad~ert iscment.  
of his work and prices by a l icensd  dcntist in newspapcra nit11 a large 
circulation and by signs in flaring colors and of large dimensiom eoli- 
stitutes such soIiciting of professional business as is  i r h b i t e d  by the 
statute, as  amended. W e  think not. 

The  offenses against ~vhich  the statute inveighs are (1) that of fiilse 
adrcrtising, and the circulation of false clairris or fraudulent or mis- 
leading statements, and ( 2 )  that of soliciting professional businebs. 

ertising, or  the circulation of staten~ents, n ithout the taint of 
falsity or fraud, either by nenspa1)er or slgn, although paid for, cannot 
be construed as a ~ i o l a t i o n  of the statute. Adrertising and hol i r l t i~~g 
are not synonymous terms. I f  such mere so, every den t~s t  -110 i~isertrd 
a professional card in a registry, directory, or other publication, and 
paid for such insertion, or who placed upon the n lndox~ or door of his 
office, or upon the wall of the building in nhich  his office is locatc(1, his 
name folloned by the word "dentist" nould subject himself to air accu- 
sation that  might lead to the rexocation of h i i  license. V e  apprehci~d 
that such was not the purpose of those nlio drafted the statute. The  
statute only makes the use of false advertising, or the circulation of 
fraudulent and misleading statements, unlawful, and the corollary fol- 
lons  that  the use of truthful  adrertising arid circulation of truthful  
statements are not unlanful. Ezpresszo unius cst P T C ~ U J ~ O  nl ferzu~.  
There is no suggestion in  the record of any soliciting by the r e spo~~den t  
otherwise than by adrertising in  newspapers and by signs. 

W e  do not pass upon the ethics of the advertising resorted to by the 
respondent i n  this case, but under the statute as drawn, in the absence 
of any allegation of falsity or fraud, we are constrained to hold that  
judgment below is erroneous. I f  the North Carolina Board of Dental 
Examiners desires to have further limited the nature and extent of adver- 
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t is iug to n h i c h  members of their  profession m a y  l a v f u l l p  resort,  their  
remedy lics nit11 the Legislature and  not the  courts.  T h e  law-making 
branch of the Gorernment ,  if in  i ts  nistlom it s a x  fit, r~ i igh t  make  un-  
l a n f u l  ally liind of aclvcrtisi~ig by  members of the dc l t a l  profession, 
TI- l ie thc~ falsc or otherwise, hut a s  yet it  has  not done so 

I n  T icv of the foregoing, i t  does not ap11ca1- that  the enforcement of 
C. S., 6639, will result i n  i n j u r y  to  the  rcsponde~lt .  anll n e  a r e  there- 
fore not called upoli to  determine thc  constitutionality of the  s tatute  i n  
this  proceeding. 

Revc.rsed. 

STATE V. WILLIAM (BUSK) DEAL. 

(Filed 12 December, 1934. ) 

1. Indictment C c- 
Wliere some of the witnesses examined by the grand jury are competent 

bul- one of t11r.m is incompetent to testify, a motion to quash the bill for 
thnt the incompetent witness was allon.ed to testify is prol~erly refused. 

2. Homicide G c- 
Trstimony tentline to show that deceased was found mortally wounded 

an(l in cmincnt danger of death, and that  11c fully real i~ed his condition, 
In3 s n proller predicnte for the admission of deceased's dying declaration. 

3. Criminal Law G j- 
An inztruction that the jury should cn~efully scrutinize the testimony 

of dcfentl:~nt in a crimillal prosc'cution. but  that if, haling done so, the 
jury is satisfied clefendant is telling the truth. to rive his testimony as 
niucli credibility as  a disinterested witness, i s  he ld  wit111ut error. 

4. Criminal Law J e 
Judt incl~t  in a criminal prosecution is sul~ject to arrest, on motion duly 

made, when, nntl only n l ie~ l ,  some fntal defect or erroi- appears on the 
face of the record. 

-\ITEM, hy ( l (~fendant  f r o m  C'~anmer, J . ,  a t  J a n u a r y  Term,  1034, of 
R o n ~ s o s .  

C r i ~ i l i ~ ~ a l  l~rosccut ion,  t r ied upon  indictment charging tlle defendant 
TI it11 the murder  of one Levis  Char i s .  

Tht> r c ~ o r d  tliscloses tha t  on the  night  of 23 December, 1933, the  de- 
f c l ~ t l a ~ l t  shot and killed Lewis Chavis  a s  he  n-as approaching h i s  home in 
Rol~csoll C ' o u ~ ~ t y ,  ha1 ing  first armed himself and made  1,reparations for  
the  sliootii~g. 

J. 11. Gotlfreg, r u r a l  policenlan, a r r i ~ e d  upon the  scene soon a f te r  the 
shooting:  "When I got there and  found Lewis C h a r i s  lying on tlle 
ground ahout f o u r  or five feet f r o m  the  steps, h e  called to  me  and said 
could I get hinl  a doctor. I told l i i n ~  tha t  I had  one coming, and he  
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said, 'If  he  don't get here p r e t t -  quick, I am going to die. I a m  shot to 
death.' H e  toltl rile tliat B u n k  Deal  .hot him. IIP wit1 lie had ju-t 
qt ' lrt~tl  to  get out of tlic car  \ \hen  Bulili 1)c:tl \\nllicd out of tlir  tloor : ~ t  
tlie t>nJ  of tlw porcli and .Lot lliln. ,Ifter llc toltl me  rliat, I asbed llinl 
\\ l iele B u l k  nab, a d  lie vricl, 'I can't tell > ou, Chief.' " 

T h e  tlclfendal~t interposed a plea of stlf-tlcfe~ise. ant1 offcretl c \  idpncc 
telitli~rg to  4 ion  n qunrrcl  and  tlireati  on the p r t  of tlie deccasctl. 

\7errlict : Guil ty of rnurtlc,r i n  t l ~ e  first tlcgree. 
J u d g m c ~ ~ t :  l k a t l i  by elertrocution. 
T h e  clefendalit a l~peal*,  a \ , ~ g n i ~ ~ g  crrori .  

court to  quash tllcl bill of iiiilictnlcnt on tlie grofiiitl tlmt his  n-ife \vas 
c s n l u i ~ ~ c ~ d  as  a n-itiics I,t.forc t l ~ e  graiitl jury. I t  lilwv-isc :tppear.; that  
fi7-e ut1ic.r n.itllesscs n-erc c.salliinet1 b- the grand jllry. 

Slwalrillg to t l ~ e  question ilk A'. 1%. J l o o ~ ~ ,  204 S. C.,  545, 163 S. E., 
842, C ' o i z i i o r ,  .I., tlcliycriiig tlic opiliioli of tlie Court,  t q ~ i t o ~ ~ i i z e t l  the I n v  
on  the  subjt'ct :is fol lo~vs : 

" I t  is  \\.(ill settletl a s  ilie Ian- of th i s  S ta te  tha t  \vlien :I bill of i~i t l i r t -  

illto tlic h w r e ~ i  iiicluiry of how f a r  tes t imu~iy ~vliicll  u-:is i~iconi l~etci i t  
o r  \vituesscs ~vl lo w r c  clisilualifie(l co~irributetl  to the fiiitlil~g of the bill 
of intlic~tlnc~it a s  a t r u ~  hill. A'. 1 . .  I,c:r.j/, 200 1. C'., rlS6, 1.3s S. I<.. '34; 
8. c. -lIilcl~e,,c, 13s  S. C'., UOS, 1 2 2  S. F:., 1 9 0 ;  ,?I. 1.. C ' i i n i c . ~ ,  130 S. (-'., 
701, 41  S. E., 706. T h i s  is the  g e ~ i e r a l  rule ill otlicr juristlictio~ls. 21 
C. J., 908, a n d  cases cited." 

r \ I h c  dy iug  ileclaratioli of the decc~asetl n-as correctly adtnittetl i n  evi- 
dence, prolwr l~red ica te  hal-ing heen laid f o r  i t , ~  ilitrocluctio~i. ,\'. c.  
Ueul ,  199 x. C'., 678, 154  S. I<., 604;  S. c. L u y f o n ,  204 K. C., 704, 
169 S. E., 650; S. c. Gregory, 203 S. C., 523, 1 G G  8. E., 387. 

TTith respect to  the testimony of t h e  defendant, the court iiistructecl 
the ju ry  as  follows: " S o w  i t  is  your  duty, gelitleme~l, to  take liis testi- 
mony with a degree of al1o~~:rilce mid to carefully and  closely scrutiliize 
i t  and sc:m i t  because of his  iilterest i n  your  rerilict. I f ,  af ter  lmviiig 
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done so, you a r e  satisfied h e  i s  telling the  t ru th ,  i t  would then  be your  
d u t y  t o  give h i s  testimony as  much  credibility as  you give the  testimony 
of a disinterested witness." Escept ion.  

T h o  decisions i n  8. v. U e a v e ~ s ,  188 S. C., 595, 125 3. E., 238, ancl 
S. c. l ~og l eman ,  1 6 4  9. C., 458, 79 S. E., 879, a r e  i n  support  of this  
instruction. See, also, S. v. Beal, supra, arid cases tht:re cited. T h e  
cases cited and  relied upon  by  t h e  defendant, S. v. TT'ill-ox, 206 3. C., 
691, and  8. c. Ray, 195  S. C., 619, 143  S. E., 143, a re  n o  apposite. 

I t  is  not pcrceived upon what  theory e r ror  m a y  be imputed f o r  refusal 
to  arrest  the  judgment. A judgment  i n  a cr iminal  prosecution is  subject 
to arrest,  on motion duly made, when, a11d only when, some f a t a l  defect 
o r  e r ror  appears  on tlie face of t h e  record. S. v.  Satterfield, ante, 118, 
and  cases cited. 

W e  have found  no reversible e r ror  on the  record. H e i c e ,  the verdict 
and  judgment will  be upheld.  

X o  error. 

J. F. RIATTHEWS, 1s BEHALF OF HIJI~ELF A S D  OTHER TASPBYERS I N  A GIVES 
BOUXDARY, v. THE TOWN O F  BLOWIXG ROCK A X D  (:. C. ROBBINS, 
~ ~ A Y O R ,  ET AL. 

(Filed 12 December, 1934.) 

1. Statutes A a- 
Tlie courts will coilclusively presume froni tlie ratification of a private 

act that the notice required by Art. 11, sec. 12, has been given. 
2. Same-- 

In the absence of allegation and proof that plaintiff's rights are inju- 
riously affected by a statute, plaintiff may not maintain an nction to have 
the statute declared unconstitutional. 

3. Same--Semble: Legislature has power by private act to enlarge town 
limits and provide that town maintain streets in annesed territory. 

Under the unlimited power of the Legislature to provide for the creation 
and estension of corporate limits of municiljalities, i t  would seem that it 
has the power to provide by private act enlarging the boundaries of a 
tonn that it  should take over tlic streets esisting in the aunesed territory 
ancl levy taxes to maintain such streets as  a necessary power of its esist- 
ence, and that such private act ~vould riot contravene Art. 11, sec. 20, pro- 
hibiting the Legislature from authorizing the opening, maintaining, or 
discontinuance of streets by private act. 

APPEAL f r o m  Il'adicl;, J., a t  Chambers  i n  Baliersrille: on  29 l l a r c h ,  
1934. F r o m  WATAUGA. Affirmed. 

T h i s  i s  a n  action to enjoin tlie collection of taxes levied against the 
property of J. F. Mattlie\w, located without  the  l imits  of the town of 
Blowing Rock as  fixed by chapter  199, Pr iva te  Laws  of 1E89, and within 
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the limits of said town as fixed by chapter 13, Private L a ~ v s  of 1927, 
upon the ground that the act of the Legislature enlarging the corporate 
limits of the municipality is unconstitutional and void. 

From a judgment dissolving a ttlmporary restraini~ig order the plain- 
tiff appealed, assigning errors. 

R. L. Balloz~ for appel lant .  
i l 'rivetfe cC. I Ioz~shouser  for appellees. 

SCIIF,S( I<, J .  '(There are no limitations in  the Constitution of this 
State or of the United States upon the power of the General iissembly 
to  provide by statute for the extension of the corporate limits of a 
rntinicipal corporation organized and existing under the laws of this 
State, or for the repeal of a statute under which a municipal corpo- 
ration in this State was organized." Highlanrls c. Hic.kory, 202 N.  C., 
167 (168), and cases there cited. 

The  plaintiff alleges that  chapter 13, Private Laws 1927. is void, for 
tliat thrre was a failure to comply with Article 11, section 12, of the 
Constitution of North Carolina in  that  no notice of application to pass 
such a lam was given, as provided by law. While this section of the 
State Comtitution may be binding upon tlie coliscielice of the General 
,Issembly, and was doubtless intended to be observed by that hotly, this 
Court nil1 not undertake to go brhintl the ratification of an act to revicw 
the action of a coijrdinate department of the State Governnirnt, hut will 
conclusively presume, from tllc ratification, that  the notice here rcquired 
has been g iwn.  B r o d n n x  2'. Groom, 64 N .  C., 244; COX 2'. Commis- 
sioners,  146 S. C., 584. 

Chapter 13, Private Laws 1927, contains the following p r o ~ i s i o n :  
"Tliat all itreets, public tlrivc~i-ays, and c o u ~ t y  highrmys nithi11 the said 
houi1cl:rry of the said (newly made) ton-n shall br and tlie same are 
liereby adopted as streets of tlie said town, to be k e l ~ t  u p  and maintained 
by said to~vn," ant1 it is urged in the plaintiff's brief that this is an i11- 
fringcment upon Article 11, section ZD, of the Constitution of S o r t h  
Carolina, ~rllicli deleted of that  portion not germane to this case rcads: 
( ( r  The General ,issenibly shall not pass any local, pril-ate, or special act 

or resolution . . . authorizing tlie laying out, opening, altering, 
maintaining, or discontinuing of highnays, street;, or alleys. . . . 
Any local, prirate, or special act or resolution passed in riolation of the 
provisions of this section shall be void. The General ,\ssernbly shall 
have pover to  pass general laws regulating matters set out in this 
section." 

There is no allegation in the complaint tliat any highways, streets, or 
alleys, ill which the plaintiff has any interest, hare  been laid out, opened, 
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nltercd, innintained, o r  discontinued, o r  that there h a r e  been a n y  taxes 
lcvietl, o r  a t tempted to be l e ~ i e d ,  against the property of t h e  plaintiff to 
k c q )  u p  or main ta in  a n y  lligl~rvays or  streets, and  v-itliout S U C ~ I  a11 alle- 
g a t i o i ~  tlicre could be, and  was, no proof of a n y  such t a s  I w y  or of i n j u r y  
r c s u l t i ~ ~ g '  to the  1)laintiff by  reason thereof. I t  is  well settled ill this 
jnr i~t l ic~t ioi i  tha t  one n.110 seeks to h a r e  a n  act of tlie 1,cgi.daturc tleclnretl 
uiicoiistitutioil:~l inust show tha t  the enforce i i~e i~ t  of sucl. act n i l l  result 
I i to i 111 17url)orough 'L'. Park C ' o m m i s s i o ~ ~ ,  196 N. C., 284 
(25S) ,  i t  is  s a i d :  (',I p a r t y  v l io  is not 11ersoii:dly injuretI by fi statute  
is i ~ o t  permittctl t o  assail i t s  va l id i ty ;  if he  is not injurell  h e  sl~oultl  not 
compl :~ i~ i  because ailotlwr nlay he liurt." 111 tlie absence of both allega- 
tioil : I I I ~  proof to  tlic effect tha t  tlie plaintiff would be illjuretl by the  
:~tlol)tioii by the town of I3lowing Rock of '(all streets? public clr i rerays,  
a i d  county 1iigliv:~ys" xvitl~iii tlw l u x -  boundary "as streets of said town 
to lw iicl)t u p  m t l  niaintained by said to~vii," the plaintiff could not 
niiii~lt:~ili  ail fietioil to  h a r e  declared r o i d  chapter  13, Pri \ .a te  Laws  1927, 
upoil t l ~ e  tlieory tha t  i t  is i n  coiltraventioii of Article 11, section 29, of 
t l ~ e  Coustitution of Sort11 Carol ina.  

TVe \voulcl not have it  understood, liowerer, t h a t  we i ~ ~ t i n i a t e  tha t  if 
the coii~plaiirt  had coiltailled suficieiit allegations t o  t h e  cffect tliat taxes 
liatl bee11 levied against his  property to  l a y  out and  n i a i ~ ~ t a i n  liigll~vaga 
a i d  streets, tlint t l ~ e  plai i~t i f f  could niaintain this ac t io i~ ,  21s the u n l i n ~ i t e d  
po\vclr i n  the  General  Alsseiilbly to  p ror ide  by s tatute  f x  the creation 
x ~ t l  exteiisioi~ of corporate limits of municipal  corporat ic~is ,  n-oultl seem 
tu include the riglit to vest i n  such m u ~ i i c i p a l  corpora t io i~s  tlic: authori ty  
t o  levy taxes t o  l a y  out a11d nlaintain l ~ i g h w a y s  and  strel?ts within sucli 
liinits, siiicc they a r c  essential to  tlie c,siste~ice of sucli coi-poratioiis. 111 

Ll t i ier loh  c .  E'uyei fcc i i ic ,  1-19 N. C., G S ,  after  l~oldi i ig  tliat n~ui l i c ipa l  
corporations arc: crratures  of tlie legislatin: n i l l ,  i t  is s a i d :  '.Conse- 
q u ~ ~ t l y ?  i t  f'ol1on.s t h a t  t h e  enlargement of the municipnl boui~daries  
by the n ~ i i ~ e s a t i o n  of iimv terr i tory,  a n d  the consequent es;eilsion of their  
curpor;ttc jurisdiction, iiicluding tha t  of levying tascs, a r e  Icgitiinate 
subjects of legislation. I n  the  absence of coiistitutional restriction, tlie 
t3stcxt to  wliicll sucli legislation sllall be enacted, both .,\.it11 respect to 
tlic terms a i d  eircumstancc>s uilder ~ v h i c l ~  the a i ~ n e s a t i o n  niay be had 
ant1 the nlailner ill ~ v l ~ i c l i  i t  m a y  be lnatle, rcsts entirely i n  the discre- 
tion of tlie Legislature. K i t h  its ~ v i s d o i ~ ~ ,  l)roln+ty, or ,justice we l iarc  
nauglit to  do. I t  lias tlierefore been held that  a n  act  of annexation is  
ralitl  vllicll authorizetl t l ~ e  a i inesa t io~i  of territory, n-ithout tlie colisent 
of i ts  inllabitants,  to a niunicipal corporation, l i a r ing  a la ige unprorided-  
f o r  indebtedness, fo r  the payment  of which the property iiicludcd within 
the te r r i to ry  anncsecl becanle subject to  t a ~ a t i o a . ' ~  

Affirmed. 
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(Filed 12 Dccemher, 1934.) 

Contracts F a:  Daniages l? b-Transferee of equity liable for the debt 
held not partg to contract to refinance first mortgage made by second 
mortgagee with holder of first mortgage notes. 

Plaintiff allegetl that he was liable under a tlt.l)t assuml?tion contract on 
notes secured by a first mortgage on property in \ ~ h i c h  lie hat1 ~?urcliasetl 
and later sold the equity of redemption, tlint dt~fc~ntlant. the lioltl(~r of a 
second mortgage on the p r o ~ ~ e r t y ,  agr~e i l  ~ ~ i t h  the holder of the first mort- 
gage notes that if the holder of the first mortgage nott~s ~ ~ o n l t l  grnnt 
extension of time for pnymc~it nntl would defer foreclosure. del'cnd:~nt 
would lend the Iwlder of the equity nloney to refinnncc the first mortgage 
notes, tlint a t  the expiration of tlic cstcxnsion agreement ilefentlant refused 
to lend the moncy in accord:mcc wit11 l ~ i s  agreement, and that the liolder 
of the first mortgage notes fortclused the 1)roperty and reco~cretl a tlcfi- 
ciency judgment against ])laintiff 011 the debt absulnlition cw11trnc.t. \\-l~ich 
plaintiff was forced to pay. Plaintiff brought suit to recover of defendant 
tlic amount of the dcticienty jntlgrnent, c l a i m i ~ ~ g  that  plaintiff Ii:~tl been 
injured in this sum by defcntl:~nt's brencl~ of the contract: HcTd, l~laintiff 
was not a partr  to defendant's acrrwment to kntl the money to the Iioldcr 
of the equity, made with the 11c:ltlrr of the first ~llortgafe ~ ~ o t c s .  nor was 
the ngreeme~~t  mntle for l)lai~~tillt"s I)cn~fit. and 1)laintiE could ~ o t -  main- 
tain a n  action thereon, and I~cld frirtltcr. tlle rnearurc of cln~nage.: f o r  the 
breach of tlic contract to lc.nd the mcinry I\-oultl not he the amount of 
deficiency after foreclosure. 

and  drli\crctl  t n o  p r o n i i s ~ o r y  notes, aggrega t i l~g  $16,000, l )ay,~hle to  
I. Mr. S t m a r t .  T h e  notes n e r e  sc~curctl by tlectl of truzt u l m i  tgert:li~~ 
property ow~ietl by the n d r c r .  T1lere:lfter S t c n a r t  eli(lorsc11 t l ~ i l  liotes 
to tlie plaintiff' and  t h e  plaiutifi  duly ~ n d o r s ~ d  w i d  boiitlz aid licgotiatecl 
the  same to tlie Conmcrc ia l  S a t i o ~ ~ a l  I h n k  of C'linrlottc,, IS. C. Subse- 
quently, Lethco al~cl v i f r  co~i rc~ge( l  tlie land described in the clcetl of 
t rust  t o  tlle dcf(wtlant Ahbott R e d t y  Company,  ant1 wit1 gralit!v "a\- 
sumed liability f o r  nncl tlle lla>ment of snit1 bol~tls and  intereqt tl~clrco~i." 
011 1 0  December, 1929, Abbott Rea l ty  Compan;v 1,orrowetl $.i.OOO f r o m  
t h e  defeiidant Jol111 S p r u n t  H i l l  and  executed a second deed of t rust  
upon t h e  property to  secure said note. P r i o r  to  1 0  J u l y ,  1030, ('said 
Commercial Kat iona l  Bnnk, being t h e  owner and holder of tlie bonds 
herein mentioned aggregating the sum of $16,000, served n o t i w  u p o l ~  
said defendant J o h n  S p r u n t  H i l l  that  said bonds v e r e  past due, ant1 
unless said Abbott Rea l ty  Conlpany made prompt payment  thercof, fore- 
closure would be had." 
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LAND Co. v. REALTY (lo. 

I t  was alleged that  '(John Sprunt  Hill, defendant, for the purpose of 
deferring the foreclosure of said deed of trust, . . . and in consid- 
eration of extension of the foreclosure of said deed of trust, did, on or 
about LO July,  1930, covenant and agree that if the said Comniercial 
Kational Bank would extend the time of payment of said bonds until the 
period between the first and tenth of September, 1930, then and in such 
event said defendant John  Sprunt  Hi l l  would place (t new loan of 
$16,000 on said property and make payment of the said bonds of $16,000 
owned by said Commercial National Bank, thereby relicuing the estate 
of said F. D. Lethco of liability upon said notes." The time of pay- 
ment x a s  extended until 10 September, 1930, n h e n  the bank demanded 
p a y n e l ~ t  of said bonds and tlie defendants failed and refused to pay 
same. Foreclosure resulted, and the property n a s  duly sold for $11,- 
329.,>0, thus creating a deficiency of $4,670.50, plus iritcrest. Plaintiff 
was required by the bank to pay said deficiency, and theeeupon brought 
suit against the defendants to recover the said sum of $4,1?70.50. 

The defendant Abbott Realty Company filed an  anl;wer admitting 
that John  Sprunt Hi l l  agreed with the Commercial Sat ional  Bank and 
the lZbbott Realty Company that  he  would refinance the ~iotes mentioned 
in the complaint prouided the Realty Company could g i i e  him a mort- 
gage on certain other property securing 6is $5,000 note. The Realty 
Company further alleged that  it n a s  unable to give such security. The  
defendrlnt Hi l l  filed an  answer alleging that  his negotiations were con- 
ducted with the bank and that he was never informed that the plaintiffs 
had anything to do with tlie transactions, or were in anywise interested 
therein. R e  further alleged that he had stated to thc bank that he 
would refinance the property for Abbott Realty Comgany if certain 
additional security could be given, and that  such security was not g i ~ e n ,  
and he had thereupon notified his codefendant Abbott Realty Company 
that  lw could not make the loan. 

At the trial the defendant Hil l  demurred ore tenus to the complaint, 
asserting that it did not state a cause of action against him in that  110 

contracat was alleged between him and the plaintiff nhic311 was cnforce- 
able on behalf of plaintiff. The tr ial  judge sustained the demurrer, and 
the plaintiff appealed. 

fl. I,. T a y l o r  for  p la in t i f f .  
IYhiflocX., D o c k e r y  & S h a w  for  J o h n  S p r u n t  IIill. 

BRO(.DEK, J .  I f  the defendalit John Sprunt Hil l  inade any con- 
tract at all, it  was with the Commercial National Bank, the owner 
and holder of the bonds or notes executcd by Lethvo. Obviously, 
if it  be conceded that  the negotiations between Hi l l  and the bank 
amounted to a contract, i t  does not appear that  such agreement was 
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m a d e  f o r  t h e  benefit of tlie plaintiff. Consequently, the principleq of 
l aw permit t ing a beneficiary to  sue in to  a contract made ~ i t h  a th i rd  
p a r t y  h a s  n o  appl icat ion to the facts  alleged. Moreover. the purported 
contract was i n  al l  cssential features  a n  agreement to  lend money to t h e  
Abbott  Rea l ty  Company, and nei ther  this  corporation nor  thc  hank is 
s e e k i ~ ~ g  t o  enforce thc  same. I n  addition, the measure of damages f o r  
tlie breach of a contract to  lend money would not ordinari ly  I Y  the 
deficiency ar is ing f rom a sale of property f o r  less than the  face \ d u e  of 
the notes. See Coles c. Lumber Co., 150 N .  C., 183, 63 S. E., 736;  
S o r w o o d  v. Crowder, 177  IT. C., 469, 99 S. E., 345;  36 -1. L. R., 1403;  
4 1  A. L. R., 357. 

Affirmed. 

COMMERCIAL BAXKIKG CORPORATIOX v. H. C. I JNTHICVhl .  

(Filcd 12 December, 1934.) 

1. Evidence I b- 
Letters purporting to have been w i t t e n  by a party to the suit relating 

to a material matter in controrersy must be properly identified as  genuine 
in order to be competent in evidence. 

2. Insurance E e:  Evidence J a - Par01 evidence of contemporaneous 
agreement to insure held incompetent as against purchaser of note 
secured by chattel movtgage. 

Plaintiff, the purchaser of notes secured by an instrument amoiinting in 
effect to a chattel mortgage on an automobile, brought suit or1 the notes. 
The irlstrumcnt and notes stipulated that  there n a s  no contemporaneous 
oral agreement between the parties. Defendant maker set up the defense 
that  tile payee of the note, a t  the time of the loan, agreed to use part of 
the proceeds to purchase insurance on the automobile, that the payee had 
failed to do so, and thnt the car had been burned, and that the amount of 
the loss by fire should be subtracted from the amount of the note: Held ,  
in the absence of eridence that  plaintiff was not a purchascr for value, or 
that  the payee of the notc was p1aintiE's agei~t  in making the agreement, 
defendant was not entitlecl to set up the verbal agreement of the payee to 
purchase the insurance. 

3. Trial D b- 
The trial judge cannot direct a verdict in  favor of the party upon 

whom rests the burden of proof unless the facts are admitted or estab- 
lished, and only oile inference can be drawn therefrom. 

CIVIL ACTIOK, before Grady ,  J., a t  Second J u n e  Term,  1034, of WAKE. 
011 11 March ,  1932, t h e  defendant  executed and  delivered to 0. K .  

Kines a negotiable promissory note f o r  t h e  sum of $264.00. T h i s  note 
was secured by  a lease agreement according to the  t e rms  of which in- 
s t rument  the  defendant leased f r o m  said Kines a P a c k a r d  automobile. 
T h e  document contained a s t ipulat ion providing t h a t  "there is  no guar-  
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antee, re lmxcntat ion,  agreement, verbal o r  written, o r  other contlition 
wliatsoc\-er a s  a n  inducement fo r  o r  co~itemporaneous t 3  the esecution 
liercof, and  t h e  en t i re  agreement r ~ l a t i n g  to t h e  snid uiotor ~el i ic ' le  i ?  
herein containetl." I n  practical effect the  tlcfentlant borronctl $264.00 
f r o m  Iiilies and  secured the  payment  t l i e r ~ o f  n i t h  a chattel mortgage 
up011 liis Packnrd  automobile. l i ines ,  tlie payee i n  the  note, t rans-  
ferred the  same to t h e  plaintiff. O n  2 Juncl, 1032, defcnda~it ' s  car  v a s  
part ia l ly  burned and  the loss n a s  appraised a t  $414.00. Proof  of loss 
payable t o  tlie plaintiff a n d  the  defendant ]\.as signed h;: the tlcfendant 
ant1 rcturnetl to the Stuyveqant Insurance  Conipany of Xen- TorB.  

7 ' 1 ~  dcfcnt lnl~t  tliil not 111itke tlie instnllrnc~it p a p n i m t ~  as  proxitlctl i n  
the ngi~eement, :tad thereupon tlie plaintiff st,ized the car ill a claim and 
d e l i w r y  proccctling. T h e  defendant replevined ant1 the c a u v  caiilc on 
for  t r ia l .  T h e  plaintiff offered the  note  and  e n t l o r ~ e n ~ n t  i n  e\ iilence 
witliout objection. T h e  defendant atlinittctl tlie c s e c u t ~ o n  of tlic note 
a11t1 ~ n o ~ t g a g c  a n d  testified t h a t  he borrowtd $264.00 f r o m  Iiinc. aucl 
received a r  the proceeds of snid loau the s u m  of $198.00. I I c  fu r ther  
offerctl to  testify t h a t  it  v a s  agreed between h i m  and  IGncs t h a t  $46.00 
of the  p r o c t ~ ~ l s  of said loan n a s  to  be uscd in purchasing fire and thef t  
i l ~ s u r n ~ l c c  u p o ~ l  the  car  i n  the sum of $900.00. T h e  tlcfcndaiit offc~ct l  
cer tain letters f r o m  I i ines  anil the plaintiff to  the tlcf m l a n t  rclntillp 
to insurance. T h e  plai~i t i f f  fillally iiotifietl the tleferldarii tha t  it did not 
have a n y  insurance upon t h e  car .  

Tlie follov i l ~ g  issues n ere submitted to tlie ju ry  : 
"I. Did t h e  tlcfendant execute the note and lease, datetl 11 March,  

193% a r  allcged i n  the  compla i~ i t  ? 
"2. I s  tlic plaintiff the o v n e r  of said note and lease, as alleged in the 

compls~int  ? 
"3. \That aniount  is  due and  on ing  on said note and  lease?" 
'Tllc t r i a l  judge instructed t h e  jury if they believed the evidence t o  

answer the  issues "Yes." 
T h e  defendant  duly tendered a n  issue as  to  t h e  amount  clue liini 011 

coullterclaim f o r  t h e  appraisetl s u m  of tlaniage to  his car .  T h e  t r ia l  
juilgc ~lecl ined to submit such issue. 

Frorii judgment rendered t h e  defendant appealed. 

Ball LE Ball for plainti!'j. 
S. Brown Shepherd for defendant. 

BROGDEK, J. T h e  assignments of error  challenge t h  followiup ~ u l -  
iilps of' the  t r i a l  judge, to w i t :  

( a )  Excluding t h e  conversation betncen defendant a d  Iiillcs. 
( b )  Refusal  t o  submit a n  issue upon t h e  counterclaim. 
( c )  Refusal  t o  g ran t  a motion of nonsuit.  
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( d )  Refusal  to  g ran t  n motion f o r  judgmcnt i n  f a r o r  of d e f e ~ ~ d a n t .  
( e )  Refusal  to  g i x  n peremptory in;truction to the  ju ry  that  t 1 1 ~  tle- 

fendant  n n s  entitled to  recover the miiolmt of liir low by fire. lcs. tlie 
amount  due on thc  note. 

( f )  T h e  peremptory in;truction t o  answer the  issues i n  f,lr.or of 
plaintiff. 

Ir_'ines v7as not a p a r t y  to tlie suit and tlicre n as 110 compc~tent t ~ i d c ~ i c e  
that  lie r a s  the agent of tlic plaint i f f .  Cer ta in  letters appc3ar i n  the  
rccortl purpor t ing  to l i a ~ c  been nrittr.11 1)y tlic l~ la in t i f f .  T1ie.e l ~ t t c ~ ~ ,  
lion e~ er. v c r e  not idcntificd a, r q n i r c t l  by Ian-. ]?t i  111, 1 . 33, i t  1,lt o ~ r  \ c ,  
193 S. C., 231, 136 8. E., 636; ( ' h a i r  ('0. v. C r a i ~ f o ~ i l ,  193 S. C., 231, 
137 S. E., 577. 

Tlie contrac.t and  note i~~t roduccvl  i n  c ~ i d o n c e ,  ni t l lout  ol,jection, con- 
t a in  n stipulatiori t o  the  effect tlint t h e  \ \ as  no conternpornnrou~ or :~ l  
aprecmcnt hctvecn tlie par t ic i .  T h c  n r i t t c n  contrac~t m l ~ t a i l ~ c d  ~ i o  
reference to  in.urancc, m t l  i n  t l i ~  ah\e~ict> of el itlcncc t c d i i i g  to  &on- 
tha t  Kilie.; n a i  t h e  agent of plaintifi ,  or tha t  the pluintiiF n a, not tlic 
1)urcllacrr of tlic notr f o r  1-alnc, t h  t r inl  jndgcl rnlcvl cor lwt ly .  Un- 
t1oul)tcdly a t r ia l  jntlge cannot tlircct a rerdict  i n  favor  of tllc p a r t y  
bearing the  burden of proof u l ~ l e -  thc~  f : ~ t ~ *  a rc  :lt l~iilttc~l or c~~t:~l)li.lic,l, 
and only one i ~ i f e r e a ~ e  can he tlr:~u n tlicrt f rom.  1 1 1  ,i11(*11 I ' T  t n t ,  tht' 
t r inl  judge can d r a w  t h e  inference and  qo direct the jury. Sce Iic/iilt 1 .  

~ l I i ~ ' u ~ / c r c ,  200 S. C., 201,  157 S. E., 869;  l ? c i n l / a ~ d 1  c. Ins. C'o., 201 
9. C.. 78: ;  Sonlr, 5e t f c  z.. Sfnna7ai111, 202 S. ('., 695. 163 S. E., \i)4. 

T l i ~  hurtlcli of shon h i e  c>rror i~ upon the  appellant.  c.sa~iiinatiorl 
of tlicl record disclosea iio rcTer4hle error, and  lic.11cc the j n d g ~ n e ~ i t  i.; 

,\ffirniecl. 

(Filed 12 Dt cemlwr, 1!)34.) 

Railroads D b-In action against driver of rnr and i~ailronil, railroad 
comlmn~'s  clornnrrcr is properly sustainrd upon complainant's allcga- 
tion that driver drove upon track after seeing approaching train. 

Tllc complaint in this nction :rllcped that 1)1:1intiff's i1itcst:rte \\-as riding 
as a liasseiigt,r in an automobile ant1 m s  mort;~llg injurrtl it1 a ctrllisio~~ 
between the car and a railro~rd train a t  a gratle crossing, that tlie r;lilro:ld 
ccmpn~iy n~:~int :~.ned t ~ r o  tr:~clis a t  the cr~mii ig,  ant1 that there nclre cer- 
taiu obstruc1iuns w a r  thc crossing so that t ra i i~s  :~pproacllili: from tlie 
south oil the second trncli could not bc scc!ll until n person \\-;IS ~lc.:lrly OII 

tllc tracks, arid then could be seen only for :I distance of fire 11undn:d feet. 
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that 1)laintiff's intestate had no control over the driver of t i e  car, and that 
the driver approach~l the crossing at a danpxous and I-ecliless rate of 
speed and drove upon the first tracli, and that then seeinq for the first 
time a truin approaching from the soutli at n liijil~ and dan~erous rate of 
slwctl, tlic drivcr of tlie car rec~ltlcssly, excitedly, and nantonly accelerated 
the slreccl c,f tlie car in an attempt to drive it across the second track in 
front of the oncominq train, and that tlic train struck the car, causing 
intestate's death. Plaintiff brought suit against the railroad conlgany 
and the driver of the car, allecing that defendants were j o i l ~ t  tort-feasors: 
I lc ld ,  defendant railroad company's deniurrcr to the coml~laint on the 
ground that it failed to state a cause of action against it was properly 
sustained under authority of Ballii~ger v. Thomas, 195 T\'. C., 517. 

CIVIL ACTIOS, b ~ f o r e  XinX., J., at  J u l y  Term, 1934, of G a s ~ o s .  
This  was a civil action for wrongful death, heard upoil complaint and 

tlemurrcr. Tlic complailit alleged that  plaintiff's intcstate, John J. 
George, died on 1 6  September, 1032, as  a result of collision between tlie 
automobile i n  which tlie plaintiff's intestate n as riding a ~ i d  a passenger 
train o~vned and operated by the defendants. The  scene of the collision 
was approsimatelp one mile south of the town of Kings Mountain. At  
this l~o in t  the railroad of the defendants is double-tracl, ed so that all 
soutlibound traffic m o w s  on the westerly track and all northbound traffic 
on the easterly track. At the point of collision these t r ~ c l r s  are inter- 
sected by a public road which turns off from Highway Nc,. 29 and inter- 
sects tlie railroad at grade. The railroad tracks run  appl*osiniately east 
and west. I t  was alleged that  there are certain obstructions south of 
the crossing "rendering it difficult to see from said highway the ap- 
proach of the train from the south until i t  gets within about 500 feet 
of said crossing." I t  Tvas also alleged that  there were certain freight 
c2ars standing on a spur track near a cotton mill situate3 on the south 
side of the crossing, and that all of these obstructions interfered with -, 

tho vision of a traveler, so that, as alleged, "it was impossible to see 
the apl~roach of a train from the south by anyone crossing said railroad 
tracks from west to east until such person was practically upon said 
railway tracks, and difficult to see such train in  its appi~oach from the 
south until said train was within 500 feet of said crossing." - 

At the time of the accident plaintiff's intestate was riding as a guest 
i n  an nutomobile owned by the defendant George 13. Scrrells, and the - 
same was under the exclusive control of said defendant. The automo- 
bile approached the crossing, headed east. It was allegec "that the said 
George B. Sorrells approached said railway tracks a t  a .eckless rate of 
speed without taking any due caution as to the danger .n approaching 
said railway tracks, and without giving plaintiff's intestate any oppor- 
tunity whatsoever to  stop, look, and listen, or to take note of any danger 
that  might exist by reason of entering upon said railwaj. tracks at said 
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crossing, . . . and that  by reason of the fact that  he hail no con- 
trol over the driving of said nutonlobile of tllc d~fenclant George B. 
Sorrells, plaintiff's intestate was utterly unable to protect hiillself a t  all. 
. . . That  the d(1fcnclant George D. Sorrells r eck ledy  and nantonly 
ilrore his said automobilr, in ~vliich plaintiff's intestate x i s  riding nit l i  
him, upon the first or west sidetrack of said railway, . . . and n hen 
u p ~ n  said t r a c k  they saw for thc first time a fast passcngcr trnin, owned 
and operatcd by the dcfcutlants, . . . approaching from the south 
at n liigh and dangerous rate of speed, to n i t ,  a speed of about 60 rides 
per liour; that a t  the mome~it  plaintiff's intestate and the said George B. 
Sorrells obser~etl  the said train approacliing snit1 croislng, as herrill- 
hcfore dvcrihetl and alleged, the said George R. Sorrells, defendant, 
recklcsly, cscitcdly, arid nantorily u~~der took  to accelerate his autonio- 
bile and dr i rc  it across the eastern track of said rai lnav.  . . . and 
in so tloil~g the eiiginc of said railn-ay company . . . struck tlie rear 
end of said automobile . . . arid caught the body of plaintiff's intes- 
tate on the e s t e~~dc t l  parts of the right side of said engine or locomoti~ e, 
and carried the bod1 of plaintiff's intestate for a distancc of about 00 
feet, . . . ~14th such ~ io l ence  . . . that he died almost inime- 
diat ely." 

I t  n a s  further alleged that the death of plaintiff's intestate was 
caused ''solely and proximately by the negligence of defendatit George B. 
S o r r c l l ~  and the ~legligcnce of defendant Rai l~vay Company, w ~ e r a l l y  
and coucurrentlg. . . . )) 

The t1t~fcnd:li~t Railway Company demurred to the complaint upon 
the gruuiitl that  it did not state facts sufficient to constitute a cause of 
action. :rnd that there was a misjoirider of both parties and causes of 
action. 

Tlle trial judge sustaincc! the tlemurrer, and the plaintiff esccpted and 
appealed. 

I 3 x o c . n ~ ~ .  J. T l ~ c  n a r r a t i ~ e  of facts contained in the complaint : id 
the picture painted tllcrcin rlaqiify this case within all tlie esvn la1 
principles l~eretofore ailriouncctl and applied ill B a l l i n g e r  c. l ' l ~ o ~ n c c . ~  t r t ~d  

Soufhcr.n ICailll a y ,  105 N. C., 517, 142 S. E., 761. Of course, there are 
slight rariations of fact between the Ballznger case and the case a t  bar, 
which might form the basis of nire legal distinctions and metaphysical 
rcasolling; ne~erthelcss, in all practical :ispects the Balllnger case is 
decisire. 

,Iffirmed. 
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STATE v. PAUL JORDAS. 

(Filcd 12 December, 1934.) 

1. Criminal Law G r-State is  bound by testimony of defendant elicited 
on  cross-e\amination a s  t o  matters  c o l l a t e ~ ~ a l  t o  charge and which 
do not tend t o  show moti \e ,  temper, etc,, toward cause or  parties. 

Dcf(wl;rlit, oli trial for receiving stolen goods linon-in: tliein to hare  
I)crn ~tolc~ii.  tcstificd (111 cross-examination by the State Ihat he had not 
statcltl lie sold liquor, : ~ n d  that lie lind not been selling liquor : Held, the 
State wns Ijo111itl by defendant's testimony on cross-examination in re- 
sllolirc to the collatcrnl questions relative to his sellinq liquor and was 
1)rccalutlcd from contrndictinji i t  by testimony of other witnesses that de- 
fendant hat1 stated he sold liquor to everyone in the cou ~ t y .  

2. Criminal Law G j- 
\Then n clc.fcndnnt rolulitarily becomes a witness in hi; own behalf he 

has the same privileecs and l~osition, nnd is c,qually liable to be impeached 
or tliscreditecl. a s  any other witness. 

3, Criminal Law L e- 
The admission of incompetent testimony tending to d i~$prore  a defend- 

a n t ' ~  testiinony in his own behalf as to a matter col later~l  to the charge 
ulbon \\11icl1 lie is  tried cannot be held llarmless, since i t  \ ~ o u l d  tend to 
discmxlit his t t~st imol~.~ relative to his innocence of the charge. 

4. Clinlinal Law G b- 
In  :r l~rosecution for receiving stolen goods kno\ving them to hare been 

stolen, trstimony t l ~ n t  defendant sold liquor is incornpetel t as substantive 
proof, even of the intent to commit the crime charged. 

A 1 ~ l ~ ~ : . ~ ~ ,  by the civfciitlant f r o m  C~erne t z f ,  J . ,  a t  J u l y  'Term, 1034, of 
I t r c l i a r o s ~ .  S e w  tr ia l .  

T h e  facts  pcrtiiielit to  the  appeal  a re  set fo r th  i n  the  ooinioli. 

J .  C .  Seclberry for appel lant .  
L l t lor i zey -Gen~ra l  Urztmmitt a n d  Ass i s tan t  Attorneys-General Seazilell 

a n d  Bruton. for f l le S t a f e .  

SCIII<SCI;, J. T h e  charge i n  t h e  hill upon which the  defendant was 
t r ied nud conrictcd was that of feloniously rtlceiving stoltm goods, know- 

" 
Upon cross-esnmination t h e  dcfendallt tcstificd a s  follows : 
"I nm not a liquor seller; I doll't say  I sold liquor. I drink liquor. 

I h a r e  not sold licruor a round  u11 there. I don't know t l a t  I h a r e  sold 
ally-just golie out and sold i t .  I have not sold i t  anywhere. I f  I said 
t o  the  officers tlint I sold l iquor  to  ereryone i n  m y  county except t h e  
preacher, a ~ i d  gave liim half a gallon, I was out  of my l e a d .  I said if 
t l i q  could get anyone to say  a h a r d  word about  me-all t h a t  you can  get 
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anyone to sag about me is that  I sold liquor. I f  I said that the sheriff 
of Randolph County knew that  1  as selling liquor, or  anything like 
that, I did not know n h a t  I mas saying. I was not tlrunk that night. 
. . . I wid,  'If anyone says an?.thing about me. they might say T sold 
liquor.' I ha\  e not been selling liquor." 

After the tlefendant had cloced his evidencr. one T e s t ,  a vitneqs for 
the State, over the objection of the defendant, was licwnittetl to testify: 
"I did not hear it at his (tlrf~ntlatit 's) honlc, but 11caril it after he n a s  
put I jail. I u as asking him about this tobacco and stuff and he said 
no  one could sav anything against him only that  he sold nliislrcy, and 
everyone knew it. and he cold it to ereraone l u t  the prcnclicr, ant1 the 
preacher come over thcrc about tn-o necks ago and he gave him a half 
a gallon, and the preaclier tried to gire hi111 $8.00, and he pale liim the 
money back." And one Finch, al,a n witness for the State, o \er  objec- 
tion of the defentlant, was permitted to testify: "He (rlefendatlt) was 
do~vn in jail that niorning and one of the boys n a s  getting a rllattre5d 
for him, and he said anyone could say nothing against hiin cxcept that  
he sold liquor, ancl he sold it to niost e ~ e r y o n e  except the preacher, and 
the preacher come o ~ c r  there ant1 nanted  some and he gare  hinl a jar 
and he offered him $3.00 for it and he gave liim the 111o11c.y back." 

The testimony of the defcntlant as  n nitness in his o \ ~ - ~ i  l~ehalf to the 
cffect that  he had not sold liquor or i n  ally way dcalt in liquor, and that 
lie had not toltl anJolie he had sold or dealt in liquor n-ah cntirclly col- 
lateral to the offense n-ith r h i c h  he 11-as cl~argetl, nanlely, that of frloni- 
ously rcct~iving stolc t i  goods, li~ion ing them to l i a ~  e been stoleti, :i~id tlic 
State having elicited quch testin~oliy upon cross-examination n a s  i)ountl 
thereby arid precluded from corl tradict i~~g it. 

The general rule is that  answers made by a witness to collatc~xl ques- 
tions on crosj-cxai~~iliatioli a rc  coliclusire, and that the party nlio tlrans 
out iuch :ni>n-ers \rill not be l)erinittcd to  cw~~tradi r t  them ; n liicli rule is 
subject to t n o  exceptions, first, xvliere the question put to the witness on 
crods-csaniimtion tends to colinect llirn directly v i t h  the causc or the 
parties, and second, where the cross-examination ir as to a matter tentl- 
ing to show motive, temper, disposition, conduct, or interest of the v i t -  
ness toward the cauzc or parties. S. v. Paft~rson, 24 N. C., 346; Y. 1 ' .  

Davis, 87 N. C., 514; C'athey v. Ykoenzaher, 119 S. C., 42-2; I n  IY 

Cfra~*oz's 1T7ill, 1 6 0  P\'. C., 261. I t  is clear that the testimony of thr  
defendant elicited o n  cross-examination is not within either of the esccli- 
tions to the general rule, since its sole purpose was to disparage and dis- 
credit the witness. 

When the defendant voluntarily became a vitness in  his own behalf, 
he occupied the same position, v a s  entitled to the same privileges and 
protection, and was equally liable to be impeached or discredited as any 
other witness. S. v. E'jler, 85 K. C., 585. 
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I n  view of the rule enunciated by this  Court, we are of the opinion 
that  his Honor erred in  admitting the testimony of the witnesses West 
and Finch to contradict the defendant's testimony as to facts collateral 
to  the issue involved; and we cannot agree with the sugg.estion that the 
admission of such testimony was harmless error, since i t  a t  least laid the 
defendant's testimony, as  a witness in his own behalf, o p m  to the impli- 
cation of "falsum in uno, falsum in omnibus," and could easily have 
discredited his testimony in the minds of the jurors. 

We :ire aware that  i n  certain instances evidence of the commission of 
other offenses by the defendant will be heard to prove t l e  intent of the 
offense with which he is  charged. IIowever, the violation of a prohibi- 
tion statute, concerning which the witnesses West and Finch testified, is  
a distinct and independent offense from feloniously receiving stolen 
goods, knowing them to  have been stolen, with ~vhich  the defendant mas 
charged, and the transactions were in no wise so connectcd or contempo- 
raneous as to form a continuing action, and evidence of the former was 
therefore inadmissible to  prove even the intent of the latter. S.  v. 
Smith, 204 N. C., 638, and cases there cited. 

Since there must be a new tr ial  for the error assigned, i t  becomes 
unnecessary for us to discuss the other questions raised on this appeal. 
We do, however, hold that  his Honor was correct in owrrul ing  the de- 
fendant's demurrer to the evidence and motion to dismiss the action. 

S e w  trial. 

A. TV. PERKINS, EMPLOYEE, V. D. J. SPROTT, ' ~ I L ~ D I X G  AS SI'ROTT BROTH- 
ERS FURNTURE CORIPANY, EMPLOYER, AKD GREAT AMERICAN IK- 
DEXXITY CORIPAKP, CARRIER. 

(Filed 12 December, 1934.) 

1. Master and Servant F i- 
Where all the facts are admitted and the Industrial Commission denies 

compensation on the facts as a matter of law, the Superior Court, on 
appeal, has jurisdiction to reverse the Industrial Con~mission and remand 
the cause. 

2. Master and Servant F +Injury in this case held to h a w  resulted from 
accident arising out of employn~cnt. 

Claimant was driving a truck in the course of his  employment and, 
whilc passing a group of boys playing basebnll, the baseball struck the 
windshield and a 11icce of glass from the windshield struck claimant in 
the eye, resulting in the injury : Held, the injury resulted from accident 
arising out of and in the course of the employment. 

 PEAL by defendants from ~ i a r d i n g ,  J . ,  at  J u n e  Term, 1934, of 
C A B A R R ~ .  Affirmed. 
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-1 claim was filed by the plaintiff against the above defendarits, ern- 
ployer and carrier, for compensation. ,\ hearing before an individual 
Commi,c~io~ier, J .  Dewey Dorsctt, mas held ill Concord. on 11 October, 
1933. The indiridual Commissioner found that the in jury  arose out of 
and in the course of the plaintiff's employlient, arid entered an award 
approving compensation. ,In appeal n a s  taken to the full Commission 
on 8 Soremher,  1933; the full Comniission reversed the award of the 
hcaring Comlnissio~ier and found that the in jury  did not arise out of 
mld in the course of the plaintiff's employment, and entcred ail order 
de~iying compensation and dismissing the case. The  plaintiff appcaled 
to the Superior Court. H i s  IIonor, J i ~ l g e  Wm. F .  Hartlilig, found oil 
the facts that  the accident did arise out of and in  the course of the 
plaintiff'\ employment, rexersed the decision of tlle Commission, :1nd 
directed that  the cause be remanded to the Industrial Commissioii. The 
defendants excepted, assigned error, and appealed to the Supreme Court. 

I t  is adrilitted that on 27 June,  1933, A. W. Perkins, the plaintiff, 
was one of more than five employees of D. J. Sprott, trading as Sprott 
Brothers Furni ture  Company, in Concord, North Carolina; that the 
contract of employment was made under and mas being pcrfornlctl sub- 
joct to the provisions of the Consolidated Statutes of S o r t h  Carolina, 
known as the "Workmen's Comprnsation Act," and mas covered by a 
policy of insurance in full force and effect with tlle Great Anlerican 
Indemnity Company; that  the average weekly wages of tlie plaintiff 
were twelve dollars and fifty cents ($12.50), and tha t  as a result of the 
injury the plaintiff sustained a permanent loss of fifty-one lwr cent 
(51%) of the vision of his right eye. 

If. S. Williams for plaintif. 
Fred B. E'lelms and Frank E.  Esum for defendants. 

CLIRICSOB, J. N. C. Code, 1931 ( K c h i e ) ,  see. 8081 (i) : "TVlwn used 
in this chapter, unless the context otherwise requires: ( f )  ' Injury and 
p ~ r s o ~ a l  illjury' shall mean only in jury  by accident arising out of and 
in the count of the e n ~ p l o ~ m e n t ,  and shall not include a disease in any 
form, except where it rcsults iiaturally and unavoidably from the acci- 
dent." 

111 Barden r;.. Furrz~fr~re Company, 199 N .  C., 733 (735), it  is said:  
"TVl~ilc the phrase 'in the course of' refers to time, place, and circum- 
stance, the ~vords  'out of' relate to the origin or cause of the accident." 
C;ood~~>in C. Brrght, 202 X. C., 481. 

I11 Uyrcl c. Lumber (lo., a n t e ,  253 (255), it  is said:  "On plaintiff's 
appeal from tlie an-ard to the Superior Court, only questions of law 
involved in the proceeding and decided by the Industrial  Commission 
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HOTEL Co. 2'. BLAIR. 

could be considered. This  i s  also expressly so provided by statute. 
N. C. Code of 1931, see. 8081 (ppp) .  The jurisdiction c~f the Superior 
Court is limited to a consideration of questions of law only." 

111 the present case all the facts are admitted. and the full Commissioli 
decided as a matter of l a ~ v  that plaintiff could not recowr. An appeal 
was taken to  the Superior Court and the ruling 011 this question of lam 
made by the Industrial  Colilnlission was reversed. The  court below had 
this power, and v e  think the decision correct. 

The  testimouy of plaintiff, in part, is as follon s :  "I n as employed as 
a collector and delircryman. On  27 June ,  1933, I was driving my  
employer's truck, returning on Highvay  No. 13, after laving made a 
delivery at Iianliapolis, to my  employer's place of busi~wss in Concord. 
-1s I n a s  passing a group of boys playing baseball on a field near the 
higlivny a baseball liit and broke the winclshield of tho truck. -1 piece 
of glasb from the windshield got ill my  eye. I did not return to nork  
until 28 Septcnibcr, 1033. . . . Q. What  I am getling at is this:  
Did augtliing liit you in tlle face escept the glass i n  your eye? 8. 
Notli i l~g but the glass. The  ball, to my  knonletlge, didn't touch me  a t  
all, only possibly fell ill my lap. I tlo~l't know wlicre the ball n as  found. 
&. Kotliing liit you solidly, i~o t l l i l~g  h n t  the glass, n ferr. fragments of 
glass vent  in your cye, and that's a l l?  A. Yes, sir." 

The  injur>- ua .  : (1 )  By accident. ( 2 )  Ill the course of the e111ploy- 
inent :md, we tllil~k, "arising out of." The in jury  to tlic plaintiff 
cnlplojec Tr as t k  glass thut hit liim in the eye. The baseball did I J O ~  

liit liim. 
I n  1l 'h111<~! j  2'. I I i g h ~ i ~ u y  C'oiu.,  201 S. C., 339, the injury was a stray 

shot from a l i un t~ r ' s  gu11. 111 Buin 7;. i l ' m v o ~ a ,  Xfg. Co., 203 N. C., 
4G6, the illjury n as tlie stray bullet from one shooting at a bparrow. 

V e  do not th i~i l i  that  it  is necessary froin tho view ~c take of this 
case to consider "Street Hazard." Tlie judg~ilciit of tlie court below is 

Affirmed. 

PATE HOTEL CDJIPAST. On-SER OF GILETSTOSE ISX,  A : ~ D  W. H. PATE, 
JIASAGER OF GI{ETSTOSE I X S ,  v. H. I%LAIR A X D  WIFE, MRS. H. 
BLAIR. 

(Filed 12 December, 1934.) 
I~ullieepers B n- 

I;nder tlic facts of this case, n hotel ltecpcr's lien for chnrges, C. S., 
2461, is I ~ e l d  not to attach to an automobile b~1ongi11,g t3  a third person 
which was brought to the l~otel by  the guest-. 

L \ ~ ~ ~ ' ~ . ~ ~  by 1)laintifls from U u r r i s ,  J., at May Term, 1934, of NEW 
IIAXOYER. 
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Civil action t o  enforce innkcrper's lien on automobile brought by 
defendants  to  plaintiffs' hotel. 

T h e  defendants n e r e  pueqts a t  plaintiffs' hotel a t  Carolina Bcach 
dur ing  the iiiontli of J u l y ,  1933. I n  addition to  ccrtaill ha~goi .e ,  thry 
had  i n  thcir  poisession a Fort1 automohilc ~r l i i c l l  n a s  kept, dur ing  tlirir 
stag, on  t h e  hotel propert? juqt outside tlic window of tllr  o c ~ u p i e d  
by  t l e fcndant~ .  T h y  at tcml~tet l  to l t a~cx  n i t h o u t  paping bo:1ri1 a11d 
lodgilig bill of $93.72. T h e  plaintiff.; attached the baggage and auto- 
mobile as  t h c  p r o p e i t j  of the defentlants. 

T h r  Rose 1117 estinent Coliipany and  I k e  TIT. TTriglit i n t t r ~  c~lct l  and 
established t i t le  to  the automobile; nl lereupon the  court releaictl w i d  
automobile f r o m  the  :~t tael i r t~ent  and  alleged lien of tlic pl:iintiffs. 
F r o m  this  ru l ing  the plaintiffs appeal.  

STACY, C. J. I t  i s  pro~it lccl  by C. S., 2.161, tlmt e \e ry  hotel or inn-  
keeper u h o  f ~ u n i s l i e i  11otcl acconimodntionslatios to  a n y  pcrcon qlinll 1 1 n ~ e  n 
lien upon "all baggage or o t h c ~  11rol~crty of kuch pcrsoii . . . l~ rouc l i t  
t o  such hotcl" o r  inn, un t i l  a l l  rc:isonable charges fo r  such accoii~motla- 
tions l m x  heen paid. T h e  lien, h o v e r e r ,  voul t l  not attac.11 to a n  auto- 
mobile, t l ~ r  property of a tliirtl p e r m l ,  bro~igl i t  to  tlic i n n  11y t l i ~  guc..t 
under  circumstalicr- tlisclovtl h -  the  prcscnt record. ( ' o r - i~ zg fo , i  1 . .  _\ c l i  - 
b e r g c r ,  99 S. C., 523, G S. E., 205;  ('ocilt 1 % .  l i a n c ,  13 Or., 452, 57 
Rep.,  28, ant1 annotation. 

Affirmed. 

(Filed 12. Deccmher, 1034.\ 

1. Jlmlicipal Coiyorations K b-Citr held authorized to levy tax on 
tmdec;, professions and fl-alichises 1%-ithin tlir city. 

The charter of a city giring it  certain ~ ~ o ~ r c r s  in  rcspect to  thc levyilig 
of f ralxl~ise taxes i r i l  trndrs and ~ x ~ f c s s i o m ,  ctc., and C. S., 2677. will be 
constr~ied toeetlicr in clet i~rmini~r~ the lcgisl:~tive graut of lto\\er to the 
iuuiiicip:~lity to lev)- taxes of this class, nnil construiil; the charter of the 
ci t r  of Concord in  pari nzatcvia nit11 C. S., 2677, i t  i s  held the city is given 
autl~ority by the Legislature to levy n l : ~ x  ul~on bakeries ol~eratillg or 
tlclirering in the city, llie Lcgislat~ire heills gircn the llon'er to levy such 
taxes by Art. IT, set!. 3, of the Constitutioll, and 11nri11g the Ix)\\.rr to dele- 
gate this authority to counties, cities, and  tolrns as  atlministratire agen- 
cies of the State. 
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Same-City held authorized to tax bakery located outside of city but 
which delivers and collects for products within the city. 

The charter of the city in question authorized it to levj a t a s  on "every 
person who shall manufacture and sell any bread" in the city, and gave 
the city "all powers incident and usual to corporations of like character 
under the general laws of the State." C. S.. 2677, girt,s rnunicipalitics 
power to tax trades, professions, etc., "carried on or en.loyed within the 
city" : Held ,  construing the charter in pci, i matei.ia wit11 the statute, the 
citg is given power to t a s  a firm nhose bakery is outstde the city, but 
which delivers bread and bakery products inside the vity to customers 
procured by its salesman, and collects for its goods upon delivery, sucll 
trade being "carried on or enjoyed within the city." 

Taxation A d-Municipal tax on bakeries operating or delirering bakery 
products within the city held not discriminatory. 

The municipal ordinance in question levied a t a s  on bakeries o l ~ r a t i n g  
or delivering bread and bakery products within the citl .  Plaintiff firm 
operated a bakery outside the city, but delivered bakery products insiile 
the city to customers obtained by its salesman, and (collected for its 
products upon delivery. Plaintid contended that as  to i t  the t a s  was 
discriminatory, and that  while the city might have the power to t a s  the 
trade i t  did not have the power to tax an incident to such trade: Hcld ,  
plaintiff's contentions cannot be sustained, the tax bein:: equal ~1~011 all 
who operate or deliver bread and bakery products within the city, 
and tending to protect bakeries operating within the citg and thus prcvent 
monopolies, Art. I, see. 31, and tasing without discrimi~lation both iesi- 
dents and nonresidents carrying on the trade within the city. 

Same-Classification of bakeries delivering bread and other bakery 
products and those delivering only pies or cakes or $doughnuts held 
not discriminatory. 

The municipal ordinance in this case levied a tax of $1C10.00 on bakeries 
operating or delivering bread and other bakery products within the city, 
and levied a tax of $50.00 on bakeries operating and delirering only cakes 
or l~ ies  or doughnuts within tlle city: Held ,  the classification was not un- 
just, arbitrary, or discriminatory, but operated equally lpon all coming 
within the specified classifications, whether operating within the city or 
bringing themselves within the city for  the purlwse of carrying on tlle 
trades made the subjects of such classification. 

APPEAL by plaintiffs f r o m  Harding, J .  a t  J u n e  Term,  1934, of 
CABARRUS. Affirmed. 

"The parties hereto expressly waive t r i a l  hy j u r y  and  agree upon t h e  
following facts, a n d  fur ther  agree tha t  t h e  judge presiding a t  the t r i a l  
of this cause nlay t r y  the same, with6ut  a jury, upon said agreed state- 
ment  of facts, and render judgment, subject to the  r ights  of the  parties, 
o r  e i ther  of them, t o  appeal  t o  t h e  Supreme Court,  or oilierwise seek a 
rer iew of such decision; t h e  facts  agreed upon being as  fo l lo~vs :  

"(1) T h e  plaintiffs above named a r e  persons residing i n  Meclilenburg 
County, N o r t h  Carolina, a n d  t rad ing  and  doing busineils as  Charlotte 
Bread  Company;  t h a t  said plaint i f fs  have their  only bakery and place 
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of business in  the city of Charlotte, Mecklenburg County, Kortli Caro- 
lina, and mail~tairi no bakery or place of business in the city of Concord; 
that  all of said facts ne re  true at all the times involrcd in this :ic+ion, 
ant1 that at said tinics the activities of the plaintiffs in the city of 
Concord n c r c  as follons, to n-it: T h e  plaintiffs, tliroupl~ n snlrsinan, 
operate a truck from their plant in Cliarlotte to tlie pity of C'oncorcl 
daily. carrying bread slid other bakery products, and delirerlng the 
samc3 to grocery stores and cafes in said city. The  salesman collects 
for tlie bakcry productq at the time of delivery. From time to time 
cu,itomers of tlic plaintiffs discontinue buying bakery procluctq from the 
plaintiffs, and also from time to time the salesman of the plaintiffs, by 
solicitation in  the city of Concord, obtains new account.., nhich are 
served in the same maiincr. 
"(8) That  the city of Concorci is, and n 5 s  at the tinics i i i ~  o l ~ e d  ill 

this action, a municipal corporation, organized and existing u i l t l~ r  a 
charter coutail~cd in c l~apter  344 of the P r i ~  ate Lali s of 1907. uliich 
chaptcr of the Private L a n s  is  l l ~ r e b y  referred to, and it is : ~ ~ r c c d  that 
thr  court alid lparties may rcfcr to the printed ~ o l u n l e  of the Private 
L:tn s of Sort11 C'arolil~a for the terms a11t1 pro\ isions of said statute, 
antl that copy of wid atatutr shall  be ~iicludcd in the caie on apl~eal  ill 
t h r  evcnt tliis caw is  :rpl,ealetl to the Supreme ('ourt. Chapter 82, 
151 ate L:LV b 1903, :uid rhtrpter 104, I ' r i ~  ate Law5 1925, pleaded by tllc 
defendalit, are likexiise lirrchy referred to, a i d  the same aprerment is 
made as to said ztatutc. as is m:ltle nit11 reference to chapter 3-14 of 
Private L ~ T Y ~  of 1!)0T; it being agreed, subject to  all ohjectionq to the 
:~l)plicatioii of snit1 statutcq, oli tlie issues involved in this c . ~ u ~ t y .  and 
w 1 ) j i ~ t  to all ohjwtions a5 to the co~lstit~ltionalitlvity of ally of said stat- 
utcs, as al)l)licd to tlie facts in this case. if they are 11rltl to be applica- 
ble, tliat said l ans  nere  duly :mtl regularly ciiartcd a t  tile - e 4 m  of the 
Legislature refcrrctl to by the said lans,  rcspecti~ ely. 

" ( 3 )  T l ~ n t  tlic r l ty of C'olicord. hy t ~ n d  through its board of aldermen, 
pa'st~l all ortliii:~nce on 7 April, 1932, l e ~ y i n g  lrivilege taxes fro111 
1 May, 1032, to and inclutling :3O Alpri l .  1933, a11tl amended salt! ortli- 
~ I L I I I ( T  by orililia~ice adopted 2 J u l ~ r ,  1932 ; that  the city of Concord, by 
ant1 tliroug11 i t i  boartl of alilcrnicn, p:rssed another orclinance on G Ilpril,  
1933, l e ~ y ~ n g  l~rivilegc taxes for the period from 1 May, 1933, to and 
inclut1111g 30 April, 1034: tliat tlie original of each of the ortliliances 
referred to ill this par:1gr:11)11 v i l l  be produced in court by the defendant, 
antl iliay he refcrretl to by the parties a d  the court, and copies of baid 
ordinaliccs, or so 1nucli as may be agreed to be ~iiaterial, shall be included 
ill tlie c n v  oli appeal In aiix appeCil taken in this case. 

"(4) In innking this agreement, the plaintiffs do not adniit the ap- 
plication of said ordinances to t k m ,  nor dc they admit the va l~d i ty  of 
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the ordinances if held applicable, but do :idmit that  mid  ordinances 
n-ere duly adopted as a form. 

" (3)  Tliat pursuant to the ordinance of 'i -1pri1, 1932, referred to in 
the lwoceding paragraph hereof, the city of Concord demanded of the 
p la i~~t i f fs ,  for  the year beginning 1 X a y ,  1932, a tax in the amount of 
$100.00. and issued a warrant against the plaintiffs on account of their 
failure to l)ny said tax;  that  on 18  ,1pril, 1933, the plainiiffs paid to the 
city of Concord the said tax of $100.00 for the year from 1 May, 1932, 
to 1 Nay ,  1933. together with penalty demanded by sa d city for late 
payinent t l ie r~of ,  in the amount of $55.00, making a total payment of 
$155.00; said payment was made under protest, ant1 the tax collector of 
the city of Co~lcortl was expressly notified, in writing, that said payment 
n a s  mxle  untlcr protest; that  thereafter, on 18 ,1pril, 1933, plaintiffs 
duly demanded of tlic defendant treasurhr of the city of Concord, in 
vri t ing,  that he return to the plaintiffs the sum of $155 00, paid under 
protest as aforesaid, and said defendant was expressly iiotified in said 
nrittcn demand that  said tax had been paid under protest, and that  said 
demalltl n a s  made in order tha t  proper action might he instituted to 
reco~.er said anlornit in the e w n t  it was not returned. 

" (6)  That  for the year beginning 1 May, 1933, tlie c ty of Concord, 
pur.wa~it to tlie ordinance adopted 6 April, 1933, and hereinbefore 
refcrrtd to, made a tleniand on tlie plaintiffs for payment of tax of 
$100.00, and that  thereafter, on 31 May, 1933, the plai ltiffs paid said 
s u ~ n  of' $100.00 under protest, and thereafter, on the same date, de- 
m:~lidctl tlie r e t u r ~ i  of said tax, both said p a p e n t  uncer protest and 
tlcmantl for refund being made in the same manner as set out in the 
l)rcceding paragraph hereof. 

" (7)  Tliat tlic tlcfendant has refunded neither the $155.00 paid 
untlc r protmt 011 1S A\luil,  1033, nor the $100.00 paid under protest on 
31 May, 1933, and after the expiration of more than 90 days from the 
dcniantl for the refund of each of said paymeiits, as hereinbefore set out, 
this suit was instituted for tlic rccoTery of said sum of $155.00. with 
i~itercst tllcreo~i from 18  April, 1033, and the sum of $100.00, with inter- 
est thereon from 31 May, 1933. 

"(8) 'l'liat for  tlie years Ilereinbefore r c fu red  to the plaintiffs were 
recluirctl to and did pay to  tlie city of Charlotte n liccnse tax in the 
amoui~t  of $100.00 per anllunl, for the privilege of engaging in the 
business of operating tlicir bakery in said rity, said city of Charlotte 
being rt 11111nicipal corpora t io~~,  organized and existing u ~ d e r  a charter, 
coiltaii~ed in clinpter 346 of the P r i ~  ate L a ~ r s  of 1007, v hich is hereby 
rcferrell to. This 14 June, 1934. John  11. Eobinson, Hunter  31. Jones, 
A t t o r i w ~ s  for l'lailitiffs. Hartsell & Hwtsell, Z. A. Noiris ,  J r . ,  Attor- 
neys for Defendant." 
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T h e  jutlglnent i n  tlie court belon is  as  follows: '(This cauye coliiii~g on 
to be lieard before the uirdersigned judge presiding a t  thc .Tune T e r m ,  
1934, Cahar rus  Superior  Court.  npori tlie pleadiilg. and  tlip 21grec1l i tat( ,-  

ment of facts  appearing i n  the record, the partic,, l i a ~ i i ~ g  rsl)rcwl- 
n - a i d  t r i a l  by  j u r ~  by n-ritteri stipulation, ant1 being h e a r d ;  alid i t  
h a ~ i n g  been agreed lipon said hea l ing  that  the l ) la i~i t i f fs  m a y  be ilee~ntitl 
to l i a ~ e  amcntlccl their  c~onil) la i~l t  so as  to allege tliat the ortlln:rnce of 
7 Apri l ,  1932, arid the  orcliiiance of 2 Julie. 193.). rt f t r ret l  to in  11ara- 
g r a p h  3 of the  agreed stattlment of fact<,  a re  tliscriminatorv i n  that  t l i y  
i i n p o ~ e  a smaller t ax  upon  bakers t l e l i ~ c r i i ~ g  ollly calw.. or 11ic.5. or 
c lougl~~iuts .  t h a n  is impobed on tlle plaintiffs; and tlic court 11c~i11g of thc. 
opinion upon said hearing t h a t  the  r i t y  of C'onrortl li:~tl t h e  p o n e r  to  
l e r y  the taxes coniplained o f :  

" I t  i.; tl~ert~forcx ordered and :~tljutlgctl tha t  the plni~l t i f fs  r t ~ ~ o ~ c ~ r  iiotli- 
ing of tlic tl ifendant, arid tliat the plaintiffs Le taxetl nit11 t l ~ c  roity of 
tlii.; action. XTm. F. Harcling, J u d g e  Frcsiiling, 13 th  Juclic~i.d D i -  
trict." 

T o  tlie forrgoiilg jutlgrnel~t, a s  sigiied, the  plaintiffs csceptetl, ;i,.;ig~ictl 
error ,  and  appenled to rhc Supreme Cour t .  

CLLRI~WS,  J. T h i s  i b  a n  a r t ion  brought by  plaintiffs agai11.t tle- 
fentlaiit to  wco\  rJr a n  allcgcd illrgal or i~~\ : r l i t l  t a x  p i c 1  u n d t ~  11rote.t. 
T h e  11l:mitiffs complied n i t l i  tlic r tquirenieat  of the statutc, C'. h , 7979. 
R. R. v. Comnziccioners,  I 8 8  S. C'., 263 (266)  ; Loose-TT7iles Bl\cult Co. 
v. S a ~ r f o r d ,  200 S. C., 46'7 (469) .  

T h e  questioils inr o l ~ e d  a r e  : ( 1 )  H a s  t h e  ci ty  of Concord au t l lo r i t -  to  
l e ~ x  a pr ir i lege tax  on "Ualicries, operating or  deli1 er ing i n  the c i ty?"  
W e  th ink  so. 

( 2 )  If so, c a n  t h e  t a x  be collwted f r o m  a bakery located outside t h e  
l imi t s  of said ci ty  x h i c h  delixers its products, collwts m o n c -  fo r  same, 
and  solicits new business nithi11 m i d  We tliiiik ho. 

T h e  mater ial  p a r t s  of tlie ordinance i n  coiltrorersy a re  as  fo1lon.s: 
"Lerying, assessing, imposing, a i d  defining t h e  licensc a n d  l r i ~  ilcgtl 
taxes of the  c i ty  of Concord, f o r  tlie J-ear b c g i m i n g  I X a y ,  1932, and  
eilding 30 Apri l ,  1933. T h e  board of aldermen of the  ci ty  of Concord, 
K o r t h  Carolina, d o  orclairi: Section 1. T h a t  to  raise  furitls fo r  qciieral 
municipal  purposes, the fol loving license t a w s  liereinafter specified arc  
hereby levied for  the pr ir  ilege of carrying on  tlic business, tradt,s, a ro-  
cations, professions, einploy~nellt ,  calling, or doing the act namcd, n i th i l l  
the  corporate l imits  of t h e  ci ty  of Concord f r o m  1 May,  1933, to 30 
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April, 1933, unleis for some other time or period hereill specified, and 
all such taxes shall be due and payable in advance a t  the office of the 
tax collector for the city of Concord: The  p q m c n t  of any particular 
tax herein imposed shall not relieve the party paying same from liability 
for any other tax specifically imposed for any other bus ncss conducted 
by such person. . . . Section S. That  whenever the rvord 'person7 is 
used in this ordinance, the samr shall be construed to  include 'firms,' 
'companies,' 'corporations,' and 'associations.' 

"Section 9. Schedule of city privilege license tases. Bakeries oper- 
ating or delivering in  the city, $100.00." 

This ordinance was adopted 7 April, 1932. The nbovc ordinance was 
amendcd 2 June.  1932: ",In ordinance relating to  tlie taxing of bakers. 
The  board of altlcrmcn of the city of Concord do ordain:  That  every 
person, firm, or corporation operating or delirering l m a d  or other 
bakery products in the city of Concord shall pay a tax ,f one huiidred 
dollars ($100.00). That  rvery person, firm, or corporation delivering 
cakes only within the said city of Concord shall pay a tax of fifty 
dollars ($50.00). That  every person, firm, or corporation tlclircring 
pies only nit l l in the city of Concord shall pay a tax  of fifty dollars 
($30.00). That  e\ e q -  pcrsoll, firm, or corporation deliveri~ig doughnuts 
only withill tlie city of Concord shall pay a tax of fifty dtdlars ($:0.00). 
That  every person, firm, or corporation who or nllich sliall ~ i o l n t e  any 
of tlie provisions of tlie above ordinance, or who or n-hich shall con(1uct 
or cdarry 011 the abore busincss ~vithout paying the abo\ e tax for sninc 
v-itliin the city of Concord, sliall be guilty of a n ~ i s d e n ~ ~ ~ n n o r  and shall 
be fined not esceeding fifty dollars or imprisoned not exceeding thir ty 
days for cacli offcnse: Proc ide t l ,  that each (la- any of the provisions of 
this ordinance are violated shall constitute a separaie and distinct 
offense. That  this ordinance shall take effect and be in force from aud 
after its publication. Ordained by the board of altlerlLien of the city 
of Concord, this 2 June,  1932." 

I t  was agreed by the parties that  the ordinance adopted 6 ,Ipril. 1933, 
is identical with the ordi~iance adopted 7 April, 1032, except that  i t  
applies to the year from 1 May, 1903, to 30 -1pri1, 193-, and that said 
ortiinancc pdopted 6 -Ipril, 1033, rnay he omitted elltirely from thc casc 
on ap1)eal. The ordi~ia l~ce  adopted 2 Junc,  1032. abore set forth, shall 
be included in full. We think the ordiiianccs of 7 -Ipril, 1932. and 
2 June., 1932, in reference to  bakeries, are practically the mmc. 

The following is  i n  the agreed statement of facts:  "The plaintiffs 
above named are persons residing in lhcklenburg  Couniy, North Caro- 
lina, and trading and doing business as Charlotte Brcad Company; that 
said plaintiffs hare  their only bakery and Illace of business in the city 
of Charlotte, I\lecklellburg County, Xor th  Carolina, and n~ainta in  110 
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balrcry or place of business in  the city of Concord; that  all of said facts 
rr-ere true a t  all the times inx-olved in this a c t i o ~ ~ ,  and that  a t  said times 
the ac t i~ i t i e s  of the plaintiffs in the city of Concord n e r c  as  follow^, 
to TI-it: The  plaintiffs, through a salesman, operate a truck from their 
plant in Charlotte to the city of Concord daily, carrying bre:~d and 
other bakery products, and delivering the same to grocery stores ant1 
r:rfci in said city. The sale.;man collects for the bakery proclucts a t  the 
time of delivery. From time to time customers of the plaintiffs discon- 
tinue buying bakery products from the plaintiffs, and also from timc to 
time the salesman of the plaintiffs, by solicitation in the city of Co~i-  
cord, obtains nevr. accounts, which are  serxcd in the same manner." 

111 the charter of 1903 and in the revisctl charter of 3907 the poner 
to tax the business of a baker is g a n t c d  in the following language: 
"That the said city of Concord . . . shall have t l ~ c  right to le iy  mid 
collect the following amounts for the p r iv i l~g r  of tloir~g thc act, or 
carrying on the trades or business or exercising the privileges as f o l l o ~ ~ s :  
. . . Or1 crery baker. an annual tax ilot to excecd $l.i.00 pr r  ;lniiunl. 
Every person n11o shall manufacture and sell any bread, pies, cakes, or 
the like, shall be deemed a baker." 

Private Laws of 1928, ch. 104, see. 2 :  "That chapter tlircw IiuntlrctI 
and forty-four of the Private Laws of one thousand nine hundred and 
seven be further amendcd by adding after section eight)-nine a new 
section, to  he known as 'Section eighty-nine a,' to  read as fo l lom:  

'( (Section 89a. I n  addition to  the poners and privileges hereinbefore 
conferred, the city of Concord shall  ha^-e all the powers incirlcnt nnd 
usual to corporations of like character under the general laws of the 
Sta te ;  and the anlounts of tax named above which the city is authorized 
to  levy and collcct shall only be a guide and shall not be binding as to 
the aniount of tax the city may levy on each trade, profession, business, 
or franchise, but the amount of tax which the city may l e ~ y  and collect 
on each trade, profession, business, or franchise shall be in the discre- 
tion of the board of aldermen.' " 

Section S9a gives the city of.Concord broad poners to tax trades, 
professions, business, or francliise, and "the amount of tax which the city 
may lery and collect on each trade, profession, business, or fraricliise 
shall be in the discretion of the board of aldermen." The prior provi- 
sions limited the pov-er as  follon-s: ('On every baker, a n  annual tax not 
to exceed $15.00 per annum." The  further power is given: "Aill the 
povers incident and usual to corporations of like character under the 
general laws of the State." 

N. C. Code (1931)) Michie, see. 2677, is  as  follows: "The board of 
commissioners may annually levy and cause to be collected for municipal 
purposes a tax not exceeding fifty cents on the hundred dollars, and one 
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dollar and  fifty cents on each poll, on al l  l ~ c ~ ~ o n s  and  l x o l m t y  within t h e  
corporntion, which m a y  be liable t o  taxat ion f o r  S t a t e  and  county pur -  
poses; and  m a y  : u ~ n u a l l y  l a y  n t a x  on al l  trades, profescions, ant1 f ran-  
chises carried on or enjoyed n i t l i in  tlie city, unless oth(mvise  pro^ itled 
by  Inn-; and m a y  Iny a t a x  on al l  such ~ I ~ O T Y S  and  cxliihit ions f o r  ren a r d  
as  a r c  taxed by t h e  General  , Issembl- ;  and on al l  clogs. and  on snine,  
horses, and  cattle, running  a t  large nitlii l l  the tonn."  

T h e  11017 e r  to t a x  a t rade i s  g i r r n  to  the General  Assexbly  i n  ,lrticle 
V, ~ c c t i o n  3, of the Constitution of S o r t h  Caroliua. TI12 plaintiff 's con- 
tend t h a t  tliere i s  no l e g i s l n t i ~ e  au thor i ty  f o r  tlic tax. W e  c:~nnot so 
hold. Tlie charter  of Concord a n d  C. S., 2677, a re  Z I L  pai.1 ~ n a t e r i a .  
Tlicy relate to  the same mat te r  a n d  a re  to  be construed together. C'orp. 
v. -1lofcir C'o., 190 S. C.,  157 (160) .  

Tlic plaintiffs fu r ther  c o n t e ~ ~ t l  tha t  i n  t h e  charter  of 1903 arid thc  
reliscd char te r  of 1907, tliat t h e  au thor i ty  g i ~ e n  to t a x  Ealiers is  i n  this  
language : "Every person 11110 sllall manufac ture  a n d  sd1  nny brcatl," 
etc., a l ~ d  i f  C. S., 2677, applies, i t  says :  'LA1nd m a y  annua l ly  l a y  a t ax  
on a l l  trades, l~ rofess io i~s  carr ied on or  znjc~yetl within the  city." r e  
tll inb 11iat untler a re:laonablc construction, the  languagc~ broad enougli 
to core r  t h e  t rade  plaintiffs a re  ca r ry ing  on in the ci ty  c f  Concortl, and 
not restricted to  those n.110 n ~ a n u f n c t u r e  and  sell i t  i n  t ic city. C. S., 
2617, supra, g i ~  es adtlitional power. 

I n  l l i w g  C'o. v. L e ~ ~ o i ~ ,  160  N .  C., 571 (572),  a p a r  of t h e  agreed 
st:~tclnlmt of f w t  is as  fo l lons :  "The town of Lenoir insists t h a t  i t  is 
a l l o ~ ~ e c l  to  collect taxes on all  privileges and  subjects n i t l i in  the corporate 
limits, and  on al l  i t inerant  o r  resitlent persons plying ~ 1 u y  trade, pro- 
fcwion, o r  calling nliicli is liable f o r  taxat ion f o r  S t a t e  a n d  county p u r -  
pox'" ~iiiless l)roliibitetl by  t h e  general Ian of the S ta te .  T h a t  t l i ~  col- 
lection of the  t ax  aforesaid is not proliibitetl by the general Ian- of tlic 
State ,  a n d  t h a t  the imposition and  collection of the t i x  aforesaid is  
permit ted and  lwrmissible under  the  general l aw of the  State ,  and the 
to~vi i  is  not restricted t o  the  collection of license and  p r i ~ i l e g e  taxes 
wliich a r e  specifically n a n m l  i n  the  Rerenue  Act." 

Tlie opinion says, a t  page S i 3 :  " I t  is t rue,  as  contcndrcl by tlie l)lain- 
tiff, t lmt t h e  defendant dcrivcs its power to tax f r o m  l e g i s l a t i ~ e  autlior- 
ity, a n d  if i t  has  not been conferred, i t  does not exist. hi. v. B e a n ,  01 
K. C., 554;  TT7iilsfon v. T a y l o ~ ,  99 K. C., 211. 

( 'We must  look, then, t o  the charter  of the  d e f e n d a ~ ~ t  (cliaptcr 37, 
P r i v a t e  L a m  1009),  and we  find tliere tliat cer tain p o n w s  as  to taxa-  
tion a r e  specifically enumerated i n  section 8, and  i t  is fur t i ier  pro\ idetl, 
i n  section 1, tha t  the defendant, 'in addi t ion lo  the  power:; and 1)r i~i legca 
licreaftcr specially conferred, sliall h a r e  all  tlie power incident and  usual 
to  corporations of like character  under  t h e  general l a m  of the State.' 
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but n lierc. i t  ii wltl alld nl lerc  t l ~ c  liioliey is  c.ollcc.tct1 i. nl iere  the 11u.i- 

1: , x ~ i i g  : i n  Concord alitl carrying or1 th i s  I t i~ id  of tratle or l~usiiic-3, nl io  
11aiitl tlic t x - i t  ~ r o u l t l  in ju re  t l ~ e i r  busii~os.s, a s  they n-onld 1 1 a ~ e  to llag 
;I r : i s  of $100.00 am1 the plailitifl's n o u l ~ l  11ot: c ~ i i s e q u ~ ~ ~ t l y ,  the ] ) l :~ i~ i t i f f s  
~ \ . o ~ ~ l t l  iliit11.r~c~ll tlw C'oncortl b t r l i r~ l~~ .  S ~ c l i  f:rvo?itism n-onlil te11(1 to  
i t ~ o ~ o l ~ ) l i / c ~  n~lt l ,  ill time, tlwtroy co~iipetitioli, n1iic.h is  solnctinies called 
"tl~c. l i fe  of tratl~j." 

111 tlii, cnie it  vou ld  te11d to create a iilonopoly on bread, tlie itaff of 
life. I t  is n u-ell-rtcogi~izctl principl(,  of lan. t11:rt a t ax  l ~ i u s t  he  u~i i fo rn i .  
lbA1 tax is u n i f o r i ~ i  n.lie11 it  is  eijutrl ~ i p o n  :111 p (~ rw11~  Sieloiigiiig to tlie 
clcscribed class uporl n- l~icl i  i t  is iltiposcd." Lacy z'. l i a c lL~ ing  C'o. ,  134 
K. (_'.. 5 6 7  ( 5 7 2 )  ; afiriiietl? 100 T. S., 2 2 6 ;  50 L. Ed., 451. 

T h e  ~ ~ l a i l i t i f f s  c o ~ ~ t e l ~ d  tha t  t h e  t ax  tliscrimil~ates against them, a ~ l d  
that  a ~ n u ~ i i c i p u l i t g  aut l~orizet l  to  t a x  a t rade  or business c:~nnot t a x  a 
nicLre iilcidcilt to t h a t  Luriiless. These contentions cnimot be sustaiiictl. 
T h e  fac.tual situation is  tha t  clearly plai i~t i f fs  a r e  plying their t rade 
:~iicl tloiiig hl~siliess by d e l i r e r i l ~ g  auil soliciting the sale of bread i n  the  
ci ty  cd Coiicc~rd. "pcrl)ctuities and  ~iionopolies a r c  colitrary to  tllc 
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genius of a free state, and ought not to be :illowed." ,\rticle I, section 
31, Constitution of xorth Carolina, 1776 Declaration of Rights, see. 23. 

I n  S. v. Dcnson, 189 N. C., 173 (175), citing a wealth of authorities, 
the following principle is stated: "Munic~ipal Ordinmces, see. 193, 
et seq. 'The specific regulations for  one kind of business, which may be 
necessary for the protection of the public, can never be the just ground 
of complaint, because like restrictions are not imposed upon other busi- 
nesses of a different kind. The discriminations which are open to objec- 
tion are those where persons engaged in the same business are subjected 
to different restrictions, or  are  held entitled to different wivileges under 
the same conditions. I t  is only then that  the cliscrin~ination can be 
said to impair  that  equal right which all can claim in  I he enforcement 
of the laws.'-Nr. Justice Field, in Soon B i n g  v. Croz~ley, 113 U. S., 
703; 28 Law Ed., 1145." I l a r t  v. Commissioners, 192 K. C., 161 
(164-5) ; S. v. Kirkpatrick, 179 N. C., 747. 

This whole matter has been recently discussed i n  Tea Co, v. llfaxwell, 
Comr. of Revenue, 199 N. C., 433 (440) : "When a c assification has 
been made by the General Assembly, for the purpose of imposing license 
taxes on trades, professions, franchises, or incomes, solc~ly for the pur- 
pose of raising revenue, this Court will not hold the classification 
invalid, unless i t  shall appear, clearly and unmistakably, that the classi- 
fication is unreasonable and arbitrary, resulting in an unjust discrimi- 
nation. Unless it shall so appear, the classification wil be upheld and 
the t a s  imposed adjudged valid, notwithstanding the col~tention that its 
imposition violated the rule of uniformity." On an appeal to the 
Supreme Court of the United States this judgment was :iffirmed. Great 
Atlanfic and Pacific Tea Co. et al. v. Xaxu~ell ,  Comr. of Revenue, 284 
U. S., 575; Roscnbaum v. City of S e u  Bern, 118 N. (2.) 83; C'lark v. 
A~Iaxu~ell ,  197 N. C., 604; P ~ o c i s i o n  C'o. v. ilfaxwell, 199 K, C., 661. 

I t  is further contended by plaintiffs that they a re  taxed twice as much 
as a person delivering cakes or pies or douglmuts only, though the 
volume of business of such person may be greater than that  of the plain- 
tiffs. There is no discrimination in these particular classes-the subject 
of these taxes. There is no discrimination in  the ordinance between 
resident and nonresident persons or  corporations delivering bread or 
other bakery products i n  the city of Concord. "A11 ~ h o  bring them- 
selves within the limits of the corporation are, while there, citizens so 
as to be governed by i ts  laws." Whitfield v. Longest, 28 N. C., 268 
(272). "It is settled that by coming within the town and acting there, 
a person becomes liable as an  inhabitant and member of the corpora- 
tion." Comrs. v. Roby, 30 N. C., 250 (253-4). 

From a careful review of this case we can see no error in the judgment 
of the court below. I t  is therefore 

Affirmed. 
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(Filed 12 Dccen~hcr,  1031.) 

1. Trial D ,-On motion of nonsuit all the evidence is to be considered 
in the light most favorable to plaintiff. 

Upon a motion a s  of nonsuit, all the  evidence, whether offered by ~ ~ l n i i i -  
tiff o r  elicited from c l e fenda~~ t ' s  \\itnesses. is  to be considrred in tlie light 
mc~st farorahle  to  plaintiff, and he is  entitled t o  every reaso11:lble inti-nd- 
mcbnt tllereon and  e r e r r  reasonal~lc inference therefrom. C. S., 337. 

8. Contracts F' c - Xonsuit on plaintiff's testimony tcnding to show 
affirmance of contract by defendant with knowledge of facts held 
error. 

Plaintiff brought su i t  (111 :I cont r :~ct  alleging tha t  in col~sicl( ,ratioi~ of 
plaintiff's ag r r emt~n t  to rc~lincluish ant1 assign all  liis r ights uuilrr a n  
apl>lication for  let ters patent,  and  all Iiis rights, title, and  interest  i11 
pnrtnersllil) ~ r o ~ e r t y  theretofore oljer:rtetl by the  1mrtic.s in the i i ~ a ~ ~ n f a c -  
turc  of t he  :~rticle for wliicli :ll~l)lication for let ters 11atent had been mad?, 
and all accounts reccirnble 11y tho 11:1rtnership, ilefcndnnt made nu iuit ial  
l) ;~y\.~uent t:f rnonrXy ant1 promise11 to llay stipnlatcd s u m s  of niontsy each 
Sear for  f i re  years, t h a t  l~ la i~i t i f t '  h:lcl complied with his par t  of the  
contract  but  t h a t  dc~fentlant hat1 failed and  refused to I>nF tlie balance of 
tlic: sums clue ulider the  ttontract. L )e fenda~~ t  filed answer allegilig t h a t  
t he  a l~p l i ca t io~ i  for  t he  llateut Iiad been rejected by the  (:c~verllment to 
l~laintif l 's  l i~ lo~r le t lge  lbrior to the  execution of tlie contract ,  and set u p  n 
conilterclaim for  sums l~rer ious ly  jjaid n~icler the  contract. Plaintiff filed 
a reply alleging tha t  defendant l i n r ~ v  all  t he  fac ts  lrilown to  plaintiff a t  
the  t ime of t he  esecnt io~i  of the contrxct, and  t h a t  dcfelicla~it Iras tlieii 
cngagcd in the  nlannfacturc of ~ 1 1 c  article, t he  subject of the  contract, at  
a profit. Plnintift' tc1stiiied th:rt af'ter a11 facts were li1101~n 1)y defendant, 
plaintiff made demand for  the  sums  due, and tha t  defendant did 11i1t dis- 
pute  the  contract ,  but promiset1 to pay the  sums due  a s  so011 a s  tlwre was  
ino~ l ry  :lvailnhle: Held, defend:~rit 's n l o t i o ~ ~  u s  of nonsuit fo r  the insuffi- 
cie11i.y of the  evidence sl~oulcl ha\-e been denied. 

3. Trial D a- 
JYhere defendant in an  action on c o n t ~ a c t  sets u p  a cou i~ te rc l a i~n  arising 

out of the wrne  c~ )n t rnc t  clcclarrd upon by plailitiff, dcfendn~l t  may ~ i o t  
1 1 i t h d l ~ n  his  countelclainl over 11laintie'z objection ill order to tLnter a 
motion a5  of ~ lonsui t  oli the  l ~ l n i l ~ t i f f s  cause of art ion.  

The follorving con t r ac t  n a s  in t roduced  i n  el-i t lwce on t h e  I m r t  of 
p la in t i f f ,  o n  t h e  t r i a l  i n  t h e  c o u r t  be low:  "n'ortli Carol ina-Gaston 

County .  T h i s  n g r ~ r n l e n t  m a d e  a d  en t e red  i n t o  by and Letwecn Enlanuel 
F ro l i l nan ,  l i e r e ina f t e r  d e s i g ~ l a t c d  as F r o h m a n ,  and JT. C. X c G e e ,  here in-  

a f t e r  des igna ted  as McGee, thi.; 9 ,June,  '1928: 



476 IS THE SUPREME C O r R T .  I207 

' 'TS' j  t i i ( ~ e t 1 i  : T h a t ,  n.licrcas. t l lr  par t ics  Ilcrcto h a w  bccil cli~gaped 
i l l  t he  1111siiicss of i n s t a l l i ~ ~ g  Iubr ica t i i~g  dcriccs ha\-ing a ~virl;  oilillg 
nic,:iirs ant1 nctiilg 11y cal-iill:~ry nttractioii, snit1 dericcs ]laving bcc11 :ill- 
plitatl to thc  f r o n t  l m r i i l g s  of s l ~ i i l ~ i i n g ,  t \vis t i i~g,  aild r o ~ i n g  frames,  
tlic s : ~  icl McGcc liariiig iiivcntc>!l the said t l e ~ i c e s  antl Iial-ing :ipplitd f o r  
letters patent  tlicrcon in t h e  Vnitcd Stntcs P a t e n t  Office, snid patc'iit 
npplicntion linvillg the scrinl ~ lurnbcr  of 17:!,1TS, aiicl I i ~ v i n g  been filed 
i n  tlic r l l i t c t l  States  Pn tcn t  Officc oil 3 Xnrcl i ,  1027, and is still pc~itl- 
ing  tliercin, ant1 tha t  since t h e  application for  saitl lei-tcrs p n t c ~ l t  the  
snit1 Fro l i inn l~  llns ntlva~iced cer tain  sun^:: of money to the mid  NcGce  
f o r  t l i ~  dc~clopincl l t ,  mnnufncturc, nntl sale (of the s:litl tlcrice i n  rn r ious  
mills througllout t h e  adjacent terr i tory t o  Cllarlottc, :\Tort11 Caroliiln. 
nnil otlicr l ~ o r t i o ~ l s  of the 1,-nitctl Sttltcs; tha t  a consi.lerable tlcmantl 
liirs 1 ~ ~ 1 1  r r ~ n t c 1 1  for  tlic said oilillg tlericcs and  a great ~ i u m b c r  of tlic 
silillc li:~vt' ~ C C I I  illsta11cd i n  l i l i l l ~  t11rougIiout the stnteu of Sort11 C a m -  
1iii:r n~l i l  Sonth  C a r o l i m ,  m ~ t l  otlier portioiii of the r n i t e d  St:ites: nlid 
the. tl(~\.c~lolinlcl~t lins rcnclictl the poilit ~vl icre  tlic said l [cGec  tlt+ircls to 
\vitlitlix\v fronl  tlic busiiicss antl assign his  mitire riglit, titlc, tr~itl illtcr- 
[)st i l l  a i d  to  tllc said patent  :~ppl icat ion ant1 his iiiterciit i l l  niitl to the 
s:ritl 111.1siilc.s~ to tllc snit1 Frol iman upon t h e  f'ollowing c o ~ ~ d i t i o ~ i -  : 

" ( I  ) Frol irnn~i  nprccs to p a y  to 3IcGcc tlie sum of tn.0 tllousantl fire 
I ~ r n n l ~ ~ ~ , ~ l  tlol1:us ($.',.i00.00) upoii the csccution of this  ilistruiiicnt, n ~ i d  
t o  g i ~ c  to  McGce h i s  liotc fo r  tn-o tlioiisnntl f i w  1 ~ ~ 1 i d r r : I  dol l :~rs  
[$L',300.00); l)ayable th i r ty  days f r o m  the tlatc of this  contr:rct, :i~ltl ELW- 
tlier a,grccs to p q -  tlie said ?II(oGect one tliousnnd dollars ($1,000.00) on 
9 J u ~ I ( ~ ,  I!)?!): olrc3 t l ~ o ~ ~ s : ~ ~ ~ t l  t l o l l : ~ r ~  ($1,000.00) on 0 J u w ,  1930: 9 c J u ~ ~ e :  
1 9 3 1 ;  !I Juilc., 1932;  :111(1 9 Ju l i r ,  1933;  and the  said la t tcr  payillelits t o  
1)c cwilditionccl 11po11 the fulfillnlclit of all  tlie ternis of l i i s  coiltract by 
tlic snicl X c G r e .  

" ( 2 )  11rC;c'e agrees to rel i i iquir l~ a11 llis rights,  title, and  intcrest ill 
:ciltl to tlic said patelit applicatioii, Scrial  S u m b e r  172,-478, and to ese- 
cut(> :ill assigllnic~it tliereof to  the snid Froliinan upon  tlic csecu t io~i  of 
this  contract ant1 tlic p a y m e ~ i t  of the iiiitial s u m  of t\vo tllous:111~1 f i re  
I i ~ ~ i i d r ~ . d  dollars ($2,.i00.00), : ~ n d  to r ~ l i ~ i q u i s l i  :111 liis riglits, titl(1, aild 
intc'rest i n  ant1 to tlic business n-liicli t h e  l ~ n r t i e s  liereto ha\-e built  up  
:1nd o l m a t e d  under, a i d  the llanle of the  firm being known as  tlic 
Tostil,: l lollcr Ii~lbric:ltillg,Device Cornpniiy, :1iic1 t h e  snicl McGce l i e reb-  
sells, nssigiis, aiitl trallsfers a l l  llis riglits, titlc, a d  interl'st i n  aild to  al l  
cqui l~nwil t ,  111:1tcrinls, and supl)lics iiow on linntl; the s ~ ~ i t l  3lcGec also 
nssigms ailti sells ailt1 traiisfcrs ulito the said .Frolmlan all  liis riglits, title, 
and i i~ tc res t  ill and to al l  accounts receivable by t h e  said Test i lc  Roller 
Lul~ric~at i i ig  Device Company.  
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' ( ( 3 )  T h e  saitl F ro l i rna~i  a ~ v m e s  all  ii~tlebteducss of tlie said Tes t i l r  
Roller L u h r i c a t i ~ ~ g  l)elic2c ( ' o i n p a n ~ ,  n1iic.h l ~ z  heen col~tr,lcted b> 
~ i t l i ~ r  of the part ies  1icrc.to ill rclatioii to  the *aid buhi l ie~\ .  

"(4)  Tllc said XvCiec 1ierc.l)~ agree, that  11c ni l1  not fo r  a p m o d  of 
f i l e  years  f r o m  date  engage i n  the  b u ~ i l i c ~ \ ~ .  c.lt11er t l i rwtly or il~tlirc rtly, 
of m a n u f a c t u r i ~ i g  aiitl,/or selliiig, m t l / o r  iiistalliiig ally t l e ~ i t e s  f o r  
oiling t h e  frolit  rollers of s p i n ~ ~ i l ~ g ,  t n  is t i~lg.  aiitl r o ~  i ~ l g  ~ l iac . l~ i l~er? ,  if 
saitl t l c ~ l c e s  opcratc by u z i l ~ g  u x i c k  ollcr xctiiig on the pr inr iple  of 
capi l lary at t ract ion.  

"(5) I t  is agreed tha t  ill case the said NcGee  fai ls  to  ca r ry  out all? 
one of tllc t e r m i  of snit1 couditio~iz of th i s  colitract that  tlic \e:rrIy p i ? -  
ment  of oiie tliousmtl t l o l l a r ~  ($1,000.00) sllall not be p:~;val)lc fo r  the  
currelit > e a r  i n  n l i i c l ~  the breach oc8curs, nor f o r  ally ~ncveetlilig year. 

" ( 6 )  I t  i s  f u r t h e r  agreed by and t)etnc.cn tlic 1):irtic. 11ereto t l l ~ t  ul)oii 
tlic iseuailcc of letters pateilt on tlie said patent  applirutioli  Serial  
S u m h e r  172,478 by  the United Stntcs P a t e n t  Office, tllat the <aid Frvli- 
mail slinll p a y  to the said XcG(3r ni thi l l  th i r ty  clay- aftt  r tlip i\qunilw 
of said 1):~tent mid a f te r  the  saitl Frol iman has  I ~ w i i  i i o t ~ f i c ~ l  of the .a~cl 
issuancc 1,- the said McGec., tllc sun1 of oiie tl~oui,iiicl do11ar~ (%1.000.00). 

" ( 7 )  I t  is  fu r ther  agreed betneeil the part ies  hereto that  all  agrec- 
rneiits lieretofore entered iuto betnecn tlie~il. ?itlicr nr l t te i i  or o r , ~ l ,  a r e  
hereby revoked and canceled. 

" ( b )  Tills contract is cserutccl i n  t r i l~ l ica te  and al l  eaopicq .11:r11 be 
considewd 3, ali origiiial f o r  a l l  purposes, each of the  part ies  hereto 
ha l i l ig  been sul~pllecl nit11 a cop> of tlilr colitract, a ~ i d  tlic tliirtl c o l ~ j  
h n ~ i l i g  11ee1i t l t ~ p o ~ i t c d  n i t l i  I'nul li. Eatoii, of 40G Iiitlcl~endiiic~e I < u ~ l t l -  
ing. Cliarlotte. S o r t h  Carolilia, tlic said th i rd  cop!- to  be a\nil:~l)li. a t  
all  t ime\  f o r  the i n s l ~ c t i o i i  of either of the part ics  l ~ t r e t o  or their  legal 
represe i i t a t i~  es. 

"111 ni t i ics i  nliercof the partics l ~ e r ~ t o  l i a ~ - ~  set their  liaiitls and 
affixed their  seals i n  tripheate,, the tl:~;v and  year  above n ritten. E l u a ~ i u e l  
F r o l m a i i  ( S c a l ) ,  TV. C. 3fcGee (Sca l ) .  TT'itncqses: P a u l  B. Ea tov  
(S ig i ic~ l )  ." 

I n  tlie compl ;~ in t  the plaiiitiff allege* : ( 'That  the  plaintiff ful ly  com- 
plied nit11 said e o ~ ~ t r : ~ c t  011 liiq p i ~ r t  1)y (l(~1iverliig and t r a ~ ~ i f c r r i n g  said 
pat(wt  r ights  nl~t l  wit1 bu.;iiie,s to  t l ~ e  defcntlaiit i n  strict accorcl n i t h  
s:~ld apreenleilt, but tha t  tlie d e f e r ~ t l a ~ ~ t  1 1 a ~  neglected and t1cf:iultctl ill 
the  pcrforl i la~lce of said co~i t rac t  and, ill pnrtleular,  the p q m e l ~ t  of t h e  
consideratioll fo r  the  purchasc of bait1 lctters patent.  ailti tliat said 
defeiltlai~t i s  n o r  justly i i id~ l ) ted  to  the plaiiltiff ill the  s u m  of five 
tliousaild dollars ($5,000.00), n i t h  interest on one thousand dollars 
($1,000.00) f r o m  9 J u n e ,  1929, to  9 Julie, 1930;  a n d  interest on t v o  
thousand dollars ($2,000.00) f r o m  9 June ,  1930, to  9 June ,  1031 ; and 



478 IS THE S U P R E M E  COURT. [207 

interest on three thousand dollars ($3,000.00) from 9 June,  1931, to 
9 June,  1932; and interest on four thousa~id dollars ($4,000.00) from 
9 June,  1032, to 9 June, 1933; and interest on fire thousand dollars 
($5,000.00) from 9 June,  1033, until paid, all at the ratt. of six per cent 
per annun1 from tlie dates lnentioricd until paid, and all due by contract 
made between the plaintiff and defendant as hereinbefcre fully allcged 
and set out." 

The defendant, in his ansner, denied liability, a n i  for a further 
answer and defense and by way of counterclaini avers and alleges: 
"(1) 'rhat a t  tlie time of the signing of tlie coiltract as  attached to the 
complizint herein, and made a par t  of the same, the plaintiff knew that  
the said patent claini and the rights thereunder, and everything lie pur- 
ported to convey to the defendant by the same, was a nullity and v a s  
wortliless, and was of no consideration, as the patent claim he was at- 
tempting to convey, and tlie rights thereunder, liad been rejected by the 
patent bureau of whatever department handles claims for patents, and 
that tlie plaintiff knowingly, wilfully obtained the sum of $6.250.00 
from the defendant on said contract, l<nowing at said time the said 
patent rights or claims liad been rejected, and that  :,aid lubricating 
device for oiling machinery, as he  stntcs, evidenced by patent applica- 
tion, Serial No. 172,478 of the United States Patent  Office, on 3 March, 
1927, was rejected on 17 December, 1927, a long time before said con- 
tract was signed, arid that the plaintiff secured from the said defendant 
the sum of $6,250.00 for iiotliing and without any consideration, and 
that  the plaintiff is thereby indebted to the defendant in the sum of 
$6,250.00. 

" ( 2 )  That  the defendant denies any indebtedness in any sum to the 
plaintiff. 

"Wherefore, having answered the complaint of the plr~intiff, and hav- 
ing set, up  a counterclaim against the plaintiff, the defendant prays that  
he be granted judgment of and against the plaintiff in the sum of 
$6,250.00; that  the plaintiff take nothing of the defendant; that  the 
costs of this action be taxed against the plaintiff; and for such other 
and further relief as he is  i n  law and equity entitled." 

The  plaintiff, in reply, avers and says: "That he entwed into a con- 
tract with the defendant relating to the purchase and sale of the patent 
pending as set out i n  plaintiff's complaint, and that  said contract was 
drawn and prepared by the patent attorney selected by the defendant, 
and that  the defendant knew all matters relilting to said application for 
patcnt in as full and ample manner as did the plaintiT, and that the 
defendant profited by said purchase and is today manufacturing, selling, 
and ofyering for sale the device referred to in plaintiff's complaint; and 
that the defendant is  justly indebted to the plaintiff, as alleged in said 
complaint. 
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"Wherefore, having fully replied to defendant's further answer and 
defense and counterclaim, tlie plaintiff prays the court : That  tlefendant 
shall take riothirig by liis counterclaim, but that  the plaintiff illall llavc 
and recover the relief set forth in liis said coinplaiiit." 

At  the close of the plaintiff's evidence defendant moved for judgment 
as  of nonsuit; motion denied, for  tliat the court stated tliat defel~lamt's 
ailsner set u p  a countcrclaini, and judgment as of nonsuit could not be 
allowed. Thereupon, the defendant moved tlie court to b~ allowrtl to 
withdraw his counterclaim, which appears i n  the ans~i-cr filed ill thi.; 
cause. Motion allowed, and plaintiff excepted. 

The judgment of the court below is as follows: "This cause coming 
on to be heard a t  the 3Iarcli Ciri l  Term, 1934, of the Superior Court of 
Gaston County, b ~ f o r e  his  Honor, A. 31. Stack, judge present ant1 pre- 
sitlillg, and a jury;  and being heard, a t  the closc of the plailitiff's evi- 
dence, the defendant moved for a judgment as  of nonsuit, vliicli motiou 
was allowed by the court. 

"Hereupon. it is considered, ordered, and ailjudgcd by the court that 
the plaintiff be and he is hereby rionsuited, arid that the plaintiff shall 
pay the costs of this action, to be taxed by the clerk. A. 11. Stack, 
Judge Present and Presiding." 

The plaintiff's exceptions and assignnlents of error are ns follons: 
"First, that  the court erred in  graritirig tlie motion of defendant for 
pernlission to withdram the counterclaim of defendant as set out in thc 
ansner filed in this rause for that the counterclaim alleged by the de- 
fendant arises out of tlie contract or transaction set forth in the com- 
plaint as  tlie foundation of the plaintiff's claim, and that such counter- 
claim is a cross-action a t  issue and to which a ~e r i f i ed  reply nns filed 
in  this cause, arlcl the plaintiff has the right to have a complete stljutli- 
catiori and determination of all the matters i n  corltroversy without or 
against the conserit of the defendant. 

"Second, tliat the court crrecl in that  it sustained tlie defen lalit's 
motion for a judgment as of nonsuit and did not allow the cause to go to 
the jury under the testimony offered. 

"Third, that the court erred in signing the judgment ill this cause as 
set out in the record." 

Cherry & Rallou~all for plaintiff. 
S o  counsel for defendant. 

C ~ a ~ r t s o x ,  J. A t  the close of plaintiff's evidence the defendant made 
a motion in the court below for judgment as in case of nonsuit, C. S., 
567. The  court below sustained this motion, and in this we think there 
%;as error. 
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" I t  is tlie ncll-settled r u l r  of practice and accepted position in  this  
jurisdiction that .  on a motion of  ions suit, the evidence n h i c h  makes for  
tlie phint i ff ' s  claim and ~vl i ich tends t o  support her  t ausc  of action, 
v l i c t l l c ~  of f r r (d  by tlie plaintiff o r  c,licited f r o m  the c rfentlalit's wit- 
~iesscs, will he takcrl a i d  col;sitleretl i n  i ts  rnost favorable l ight  fo r  the 
plaintiff, and  sllc is 'e~i t i t lcd to tlie benefit of e r e r y  rcr sonnble intend- 
liielit 111)on th(. ET i(1ence. nncl ? \ c r y  reason:il)lc ii~fcrenc'c to be clrann 
tllcrcfroin.' " ATnsh r .  Roysfer, 160 S. C., a t  11. 410. 

V c  tliilili tllcre n-as sufficic~it c~r idc~lce  to be submitted to  the  jury.  
I n  the contract is the  follon-ing: "&Gee agrees to  relinquish all  his  
right;, t i t l r ,  nild interest i n  a ~ i d  to  the saitl patent  application, Ser ia l  
K m n b e r  172,478, and  to execute a n  nssigmnc~it thereof to  the said F r o h -  
m a n  upon  the execution of this  contract and  the payinelit of tlie ini t ia l  
sum of' two tllousalld f i ~  e 11~1idreCI dollars ($2,500.00), a i d  to relinquish 
al l  h i s  rights,  title, and  i ~ ~ t e r e s t  i n  a n d  to the  business which the part ies  
licrc to  llavc built  u p  and  operated under, a n d  t h e  name of the  firm being 
k ~ l o \ w  as the Text i le  Rollcr Lubricat ing Derice C o m p a i ~ y ,  and  tlie saitl 
NcGcc liereby sells, assigns, a ~ ~ d  trmisfers all  his  rights,  title, and  interest 
ill a11c1 t o  :dl equipment, materials,  and supplies now on  h a n d ;  the  said 
XcGee  also assigns and  sells a n d  trailsfcrs u n t o  t h e  s a ~ d  Frohillan all  
his  rights,  t i t le,  and  intcrest i11 a n d  t o  al l  acc30unts r e c e i ~ a b l e  by the said 
Textile Roller Lubricat ing Der ice  Company." 

Tlic plaintiff testified, i n  par t  : "Mr. F r o h m a n  positirely did riot a t  
ally t ime  t l m y  or  dispute h i s  obligations under  th i s  contract.  I t  was 
so111e t ime ill Scptcnll)er, 1929, t h a t  I Twit  back to vorl:  f o r  X r .  Froh-  
man.  H e  told m e  I x a s  a rnluahle m a n ,  and  I rontimlcil to  n o r k  for  
liinl un t i l  December, 1032. D u r i n g  t h e  t ime t h a t  I ~vorlied f o r  h i m  I 
inntlc furtlier dc l~ ia~ l t l s  on M r .  F r o h m a n  f o r  payment  of n l i a t  was due  
me under  m y  contract.  O n  those occasions 3I r .  F r o h m m  stated to me  
that  111x lint1 ]lot made  a n y  money yet, a n d  as  soon a s  he  llad some moliey 
that  1 1 ~  would pay  m e  v h a t  he o~vetl me." 

Tllc secolld contention of plaint i f f :  I f ,  i n  a n  action or1 a contract,  t h e  
tl(~fent1niit pleatls a counterclaim ar is ing out of such contract,  can the  
defciidant withtlraw his  counterclaim over the  objection of the  plaintiff 1 
W e  th ink  not.  

I11 ('ohoon L'. Cooper, 186 S. C., 26 (27-2P), is  the  foliowing: "There 
a r e  t n o  counterclaims t h a t  c a n  be set u p  under  C. S., 521, i.e., 321 ( I )  : 
',I i2ausc of action ar is ing out of the  contract or t ransact ion set fo r th  i n  
the  compla i~ i t  as  tlie foundat ion of t h e  plaintiff's claim, o r  coliiiected 
with the  subject of tlie action.' S u c h  counterclaim mus t  not only exist 
a t  tlie couimencement of t h e  action, but a s  t o  this, wlien i t  has  been 
pleaded a nonsuit cannot be taken. T h e  defendant 'is not obliged to set 
u p  sucll counterclaim. H e  m a y  omit  it  and  bring allotller action. H e  
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has liis elcction. Bu t  ~ 2 i e l i  lie t1oc.s set un ltis c~omtcrt*lnim.  it  bcconle; 

right,  ant1 l~ei t l ler  h a s  t h e  r ight  to go out of court before a complete 
t1eternliii:ltion of d l  the mat te r s  i n  roiitrovei.i;y n-ithout or : ~ g a i ~ t s t  tile 
consc,~~t  of the  other.' E'rutl(,i.~ 1%.  Etiire,*tls, 77 S. ('., 271 :  T T T h ~ ~ i 1 i ) c ~ :  1.. 
L ( J ~ { / P / / ,  92 1-. C'., 469; J f ( , - l - ~ , i i l  l , .  I , c / ~ t ~ / o / z ,  9 7  LT. C'.? 2 0 ;  l ~ ( ~ l / o ~ / , ( l ( / ~ /  l , .  

Perkinson, 167  S. C., 1-16. 
"'l'lic other ~ T U U I I ~  of coultter~l;lilll, C. S., 521 ( 2 ) ,  is ' A l ~ i y  o t l ~ c r  c n u v  

of actioli n r i s i i~g  also on caoiltrnct alitl ~ s i ' t i l i g  : ~ t  the (.i)~iilllelicei~iel~t of 
the at.tio11.' -1s to  surli cause of actitm n notirnit nxiy 11c t;il.;cii ;it : I I I ~  

t ime lwfow n verdict." 

F o r  the  reasoils g i ~ e l i ,  the judgment of the  court below i.; 
Reversed. 

(Filed 12 L)eceml)cr, 19X.) 

1. Trial D a- 

2. Evidencr F +Introduction in evidencr of warranty deed held to 
preclude other evidence of nai-ranty against encuunbranccs. 
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solemn instrument precluded plaintiff from introducing: in evidence a 
letter written by defendant to plaintiff stating that the milnicipal authori- 
tics had assured defendant that  there were no assessm~?nts against the 
property, and testimony of plaintiff of s.tatements made by defendant a t  
the time of the delivery of the deed that the property w:ls not subject to 
strvct assessments, and that defendant would make good any asserqments 
ngainst the property. If the plaintiff wished to enlnrge the covenant in 
the deed he should have sought reformation of the covenant and proven 
by clear, strong, and convincing evidence that the covenant as vr i t ten 
was inserted by mutual mistake, or mistake induced by fraud. 

3. Deeds and  Conveyances C £-Lien f o r  street assessments attaching sub- 
sequent t o  execution of deed does no t  ~ i o l a t e  covenant against en- 
cumbrances. 

By provision of statute the lien for street assessments does not attach 
to land until confirmation of the assessments, C. S., 2713, and nhere such 
assessments are not confirmed by the go~ern ing  body of the town until 
after the execution of a deed to the property, the subscquently attaching 
lien for the assessments does not violate the narranty and covenant in 
tlic deed, in the usual language, against encumbrances. 

 PEAL by plaintiffs f r o m  Stack, J . ,  30 April,  a t  Regula r  Term,  1934. 
F r o m  M E C K I ~ E K B ~ . ~ ~ ~ ~ .  Affirmed. 

T h i s  is  a n  action brought b y  plaint i f fs  against defendants to  recover 
$291.73, street assessment on  a cer tain lot sold by defendants to  plain- 
tiffs. T h e  mater ial  allegations of t h e  complaint a r e  as  j'ollotvs: "That  
on  or about 20 August,  1930, t h c  plaint i f fs  purchased f r 3 m  t h e  defend- 
an t s  Lot No.  5 ,  Block KO. 2, of the  Roslyn Heigh ts  Rea l ty  Conlpany 
property i n  the county of hIecklenburg, S t a t e  of X o r t h  Carolina, and  
tlie defendants  delivered t o  t h e  plaintiffs their  deed f o r  t h e  said prop- 
erty. a copy of ~vl i ich i s  hereto attached, marked  Exhib i t  A, a n d  made  a 
p a r t  of this  complaint and  allegation. 

"Tha t  a t  tlie t ime  the said defendants sold t h e  plaintiffs the  said 
property they represented t h a t  there were no street assessments on the  
said property which were a lien on the  property which the  plaintiffs 
purchased. 

"Tha t  a f te r  t h e  plaintiffs had  purchased the said property they dis- 
corered t h a t  the defendants  had  breached t h ~ +  contract,  i n  t h a t  the  de- 
fendants  h a d  sold t o  t h e  plaintiffs the said property which was subject 
to  a l ien f o r  street assessments i n  t h e  sum of $291.73, which amount  the  
plaintiffs a r e  now required to  pay. 

"That  t h e  defendants  gave t o  t h e  plaintiffs a t i t le  letter, a copy of 
which is hereto attached, marked  Exhib i t  B, a n d  made  a p a r t  of th i s  
complaint and  alleg a t '  ron. 

"Tha t  a t  t h e  t ime  t h e  defendants  gave to t h e  plaintiffs t h e  said tit le 
letter t h e  defendants assured t h e  plaintiffs tha t  the  property mas not 
subject t o  a n y  lien f o r  street assessments, and  t h e  plaintiffs purchased 
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the said property upon this understanding and subject to the representa- 
tion set forth in  the title letter. 

"That the plaintiffs did not discover until after thcy had made the 
purchase of the said property that  the defendants had breached their 
said c o ~ ~ t r a c t  and sold them tlle land whirli was subject to a lien of 
$291.73, and interest. 

' ,That by reason of the breach of contract on the part  of the tlefend- 
ants, the plaintiffs have been damaged in the sum of $291.73, nllich is a 
lien against their property, and which assessn~ent has been made against 
their said p r o ~ m t y .  and vliich was a lie11 and assessment againbt the said 
property a t  the time of the sale by the defendants to the plaintiffs of the 
said property. 

"Tliat the plaintiffs h a r e  nlade demand upon the defendants to pay 
the said $291.73, and interest, and the defendants have failed to pay 
same." 

I n  the deed, Exhibit A, is  the following: "And the said party of the 
first part, for hirnself, his heirs, executors, and adininistrators, covcriaiits 
v i t h  t l ~ e  said parties of the second part, their heirs and assigns, that  he 
is seized of said premises in  fee, and has right to convey tlle same in fee 
simple; that  the same are  free and clear from all encumbrances, and 
that he nil1 ~va r ran t  and defend the said title to the same against tile 
lawful claims of all persons n honlsoerer." 

I n  the letter marked Eslnbit  13 is  tlle following: "(3 )  While ltozelle 
Ferry  Road in front of this property has receritly been repaled and 
resurfaced, the ellgil~eering department of the city of Charlotte has 
assured us that there is no paving or sidewalk assessment against this 
property." The  material allegatioiis of the complaint of plai~it iffs  ne re  
deiiied by defendants, ant1 a further ansner and defense pleaded, not 
necessary to he considered on this appeal. 

On the tr ial  in the court below plaintiffs offered in evidence the deed 
from the defendants to the plaintiffs, which is set out i n  full as Exhibit 
A in tlle complaint referred to. Plaintiffs offered the title letter in 
e\iclence, from Redd and Small, nllich is set out in full as Exhibit B in 
the complaint. Plaintiffs offered in e~ idence  Exhibit C, nhich is  as 
follows: ('City of Charlotte, North Carolina. Mr.  E .  L .  Oliver and 
wife, 1711  Fountain View. Dear S i r  : Pursuant to section I1 of chapter 
36 of the Public L a ~ r s  of 1913, notice is hereby given that  the assess- 
ments of the nhole or part of tlie costs of the following described streets, 
or parts thereof, improvements hare  been confirmed and deposited in the 
office of tht, supervisor of street assessments of the city of Charlotte. 
Character of improvements streets and sidewalks. 2112 Rozelle Ferry  
Road, Lima Ave., to old city lilnits, 50 f t ,  frontage, total amount, 
$291.73. 
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"On 3 Octobcr, 1031. the foregoing strcet nsscssnients w r c  confirnicd 
ii~rtl fi.11111 that  datc  you xi11 li:i\-c th i r ty  t l q s  within ~ ~ l i i c l i  to  pay  snicl 
i ~ ~ s t : ~ l l n ~ c ~ ~ t s  ill ful l  I\-itliont iiitcrcst ; otlicrn.ise snit1 nsscssnients ni l1  be 
t l i~ idc t l  i l l  t c i ~  c1qu;il a ~ i n u n l  i ~ ~ s t a l l m c ~ i t s  with intcwst .  I<. E .  JTartl, 
S t ~ w t  . \ s w s s ~ n e ~ ~ t s  Snpcnisor . "  

I<, I.,. Oli\-tsr, ~ ) I : i i~~t i f l ' ,  tcvstifietl : "My wife is Rcrtlin I,. O l i w r .  On 
20 .\liglist. 1!):',0. I ~cwi \ -cv l  n tlrtctl f r o m  the tlefc~ida its C'li:~rlcs li. 
I I t ~ l i t  a l ~ t l  xi i t , .  the c201)y 1)cilig 111:irlird Exhibi t  -1, nttac.iet1 to tlic com- 
l i t  I 11:ltl :l c~oi~vt~rsat ioi i  with MY.  Ileclit a t  tlic t ime n-e mnde the  
tr:ltlc. :rl,tl I pot tlic tlwtl. IZcforo we iuatle 111e t rade  tlic, qnestiou calile 
111) :~ l )onr  , ; r lwt  : ~ w ~ . ; . ~ n i o ~ ~ t s .  T ~ I P  s trc~l t  11ad htwi 1)avtd for  about n year  
:ilid t 1 1 ~  . i i t l ( ~ \ ~ : ~ l k  hat1 betn graded :tt the time‘, but tlie sitlen-nlks llnd 11ot 
1 1 1  l i  I n s k d  M r .  Heclit abilut the street assess~ucvlts; 11~1 told n ~ c  
tlicw u.oult1 lw ~ioi lc  :igaiiist t 1 1 ~  sidewalk, and I aslied h i m  if it c:me u p  
1:irt~r. r11t.n \vli;it a1)out t11;it. a i ~ d  Ile snit1 tlicrcl TI-oultl lw 11o11c ngaiiirt the  
sitIc\vtrllr 01. t h  street, a11t1 if anytliing ditl coiilc up,  lie ~ r o u l d  take care 
of it ,  111nlre it  good, a i ~ t l  gi\-e m e  a rlcnr title. IIc sllo\x-ed me a t i t le  
lcbttt~. I t  is the t i t lc  Iertcr nttac~lictl to the  c o n ~ p l a i ~ ~ t ,  ~narl ic t l  I ' l : i i~~tiffs '  
I l i i l i t  I 111 *\ugust,  1031, I received the notice ma-:-ked Plaintiffs '  
Esl i ibi t  ('. There  Iins bccii 110 other strcet laid o r  p a ~ e n i e ~ i t  otlicr than 
the ~ I I C  to  wli ic l~ I rcfer nt t l ~ c  t i ~ l i c  1 bought the  lot. I kcyt the tit lc 
lcttcr.  I read paragrnpl i  3. 1 l i i ~ e ~ v  the street lint1 bee11 re pa^-cc!. I 
ditl iior go  to  the strcet ;irsessnmlt office a t  the Ci ty  11811, uor tlic city 
clerk! ilor tlic city engineer, nor 111alic inquiry cf n si~iglt: i n t l i ~ i t l l ~ n l :  or 
tlic~ Inayor, o r  :~nybody  else as to n-l~etlier or uot t h e  wa:, ally liltelillood 
of a n y  street nssessment against the  property, nor  have the title exam- 
i ~ i t d  bcforc tlicl purchase." 

T h e  defendants, tlirougli their  c o u ~ ~ s e l ,  a t l i~i i t  tha t  all assessment v a s  
I ~ L : I ~ I C  ; I ~ : I ~ I I P ~  tliv wit1 lot ill ques t io~i  f o r  street a n d  p a v i ~ ~ g .  

Thc  jutlgnit'nt of rlw court  1)elow is as fol1on.s: ( 'Tlli;  cause c o m i ~ ~ g  
on t o  be heard before tlie Hen. A. 31. Stack, and a jury,  a t  the 30 ^ l p r i l  
Hcgnlar  'I'~r111 of Superior  Court ,  and a f te r  all  the eritlcnce llatl been 
i l ~ t m l u c e t l .  oli ~ n o t i o i ~  of the  tlcfentlants, tlic court being of the  o p i ~ ~ i o n  
that  tlie action should bc noiisuited : I t  is  t l i ~ r e f o r e  orclltred, adjutlgcd, 
and decreed that  the  plaintifis be and  a r e  hereby n o ~ ~ m i t c d ,  and the 
p l a i ~ ~ t i i T s  tascd  wit11 the  costs of th i s  action. T h i s  9 May,  1034. -1. N. 
Stack, J u d g e  Presiding." 

,Job ti, G. S e l ~ i t i  for plainf ips .  
J o h ~ ~  ] I .  Small, J r . ,  f o ~  defetzdanfs .  

C ~ a ~ a ; s o x ,  J. A t  the close of plaintiff's evidence, defe~idan ts  ill the 
conrt bclov nlarie a motion f o ~  judgment  as  i n  case of nonsuit,  C. S., 
56;. Tlie ~notioi i  was allo\ved, and  i n  this  n-c1 cnn see n o  lmror. 



vicn- of tllc1 j l ~ t l p n m t  of ~ i o ~ n ~ i t .  T h e  t~ iml ) l : i i l~ t  tlitl ilot allt'ge : I I I ~  

su1.11 t~oiitr:i~.t .  an(1 if it li:111, t l ~ t ,  t t aa t i~~ io i~y  \voul!I Iinvc boc~i~  i ~ ~ t ~ ~ ~ i i ~ p ~ ~ t c ~ ~ t  
;;s 1);woI c ~ i t l ( ~ l i c ~ .  i l l  c w i ~ t r : ~ t I i c t i t ~ ~ ~  of i l l ( ,  n - r i t t c , ~ ~  c.o~itrnc>t, tlic tltv~l." 

tlie plailititl's' clninl all11 n.11i1.11 t c .~ i~ i s  to sl111l1ort tl~cl tau.-c of ;rc.tiol~, 
\vlicltl~cr ott'cred 11y tlic, 111:1i1itiffs or  elic.itcbil frolil tlic clofc~it!a~iis' wit- 
I I O S , ~ ~ ~ .  \\-ill h(, t a l i t ~ i ~  ~ I I I I  t*oii~itI~!rc~~l i l l  its I I I U . + ~  f : ~ ~ - n r : ~ l ~ l ( ~  liyllt {I)],  t hc  

the 11:\rtit>q. i t  m : l ~  11c> rt~ft11m1,11 117 :I j u t l p ~ i r i i t  or  t l ~ v r c i ~  of t11v ~ > o u r t .  to 
tlic el111 t h t  i t  shall  c ~ s l ~ r c s s  s~lc.11 i~ i t e l i t  n.11cd1c.r t l ~ v  failure' i i  tluc to 
ii iutual i~list:ilic, of t l i t~  1)arrier. J f a . ~ , i c , i ~ l i  1 % .  l!uill,.. 17; S. V., 1s::. to tllc. 
iiliatalrc. of o ~ ~ t .  a1111 rlicl f r n w l  of the, otlicr 11;1rt>-. I ' o f c i ! ~  ( ' ( 1 .  1 . .  . J c ~ c i i / c ~ l t i ~ .  

174 S. C., 2:iG. or to  the, ~i l i? ta lx> of t h  t I r : ~ ~ ~ g l i t . ~ n ~ m !  l ' c l l c ~ f i c r  r .  ( ' oo1 , -  

('I'CL!/e C ' O . ,  l q j S  1. C., -103. 
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" T h  p a r t y  asking for  relief by  reformation of a deed or  wri t ten in- 
s t rument  mus t  allege and  prore,  first, tliat a mate r ia l  stipulation, as 
alleged, x a s  agreed upon  by the parties, to  be incorporated i n  the deed 
or  i n s t r u r ~ ~ e ~ i t  as  written, a i d  second, t h a t  such s t ipulat ion was omitted 
f r o m  the deed or  instrument  as  n r i t t e n  hy mistake, either of both parties 
o r  of one party,  induced by  the  f r a u d  of t h e  other, or by the nlistalie of 
tlie dr:iuglitsman. E q u i t y  will g i ~ e  relief by reformation only wlien a 
inistake has  been made, aiid the deed or x r i t t e n  i n s t r u n ~ e n t  because of 
the mistake does not esl7ress tlie t r u e  intent of both partie*. T h e  niis- 
take of one p a r t y  t o  the  deed or iilstrumeilt alone, not intlucetl by the 
f r a u d  of tlie other, affords no ground f o r  rclief 197 reforni :~t io~i ."  I t  is  
said ill 011 u ~ t l  G'wase Po. c. - L ~ . c ~ . e f f ,  192 S. C., 463 (437-S) : "On tlie 
issue of f r a u d  tlie burden is on the t lcfendai~t  to  satisfy the  j u r y  of tlie 
f r a u d  by tlie greater  w i g h t  of t h c  el idcnce, o r  a l ) rcpont le ra~~ce  of the  
r>ritlcli,ac. Xc-Tair  c. F i n u n c e  CO., 101  K. (2 . )  715. S o t  SO nliere it  is 
proposed to correct a iiiistalie i n  a deed, or s imilar  causc-the quanfum 
of proof. Tlie e~ idc i lce  must  be clear, strong, and co111-inc4ng. &peas 
i s .  Bond,, IS8 S. C., p. 328." 

I n  l i t r y  1 % .  I ~ i a t X ~ c ~ e l l .  04 S. C., 1 0  ( I ? ) ,  i t  is s a i d :  " I t  is a lule  too 
firmly cs tab l i s l id  i n  tlie law of e ~ i d c n c c  to iieed a refcrclice to authori ty  
i n  its support ,  tliat par01 eritlelice n i l1  not be heard to coutradict,  add to, 
t:tko from, or ill ally TI a y  v a r y  the teriiis of a contract l)ut i n  writiiig, 
: I I I ~  :ill coiitcnil~orary tleclaratio~is and  u n d e r s t a ~ ~ d i n g s  : rc  i i i comp~ten t  
fol sncll pu1yosc, fo r  the reason tha t  the paitics, wlien t l  ey reduce their  
colitr:i14t to n r i t ing ,  a r c  presunietl to liave imcr tcd  i n  it  all  the p r o ~ i -  
sioiis Lly .i\hicali tlicy intciid to  be bound, 1 Greenleaf Er., sec. 76. Eth- 
m d q e  i s .  l 'a l i l l ,  7 2  S. C., 213." 

K c ,  l ln\c  frequent ly quoted the  R a y  cnac,  s l ~ p a ,  as it is a elcar and  
c~o~l i~ i sc~  csl)rcssiou of the lnw on the  subject. T h e  deed wliicll i~wlut les  
the col e11:mt is made a p a r t  of the complaint and  al legat io~l?.  W e  t l i id i  
tliat the  otlicr :~llcgntions ill the pleadings and the el ide111.e too u ~ i c c r t a i ~ l  
and  I ague niitl contrntlictory of t l ~ c  co\-en:r~i~ i n  the deed to constitute a 
c:iuv of action. S o  tlie mater ial  question i n ~ o l v e t l  011 this  rccorcl is as  
follov i: T h e  ticfelltlaiits Charles K. IIeclit nuti n i fe .  the  onner,. of :L 

lot of 1:11ld ill the city of Cliarlottc, collr eyed the same i o the  plaint i f fs  
hy deed tinted 20 Alugust ,  1030, ant1 containirig usual c o , e ~ i a n t s  of war- 
r:mty and against encumbrances. O n  3 October, 1031, the city council 
of C'harlotte confirnled a n  assessment fo r  street niid siilenallr i m p r o ~ e -  
ments against tliis and  other  property. Docs tliis assessment constitute 
a lieu i n  T iolation of tlie covcnaiits of the  t l c f c ~ ~ d a l ~ t s  i n  their  deed?  
TiTe thiiik not.  

TVe tliiiik this matter ,  on tlie present record, is  settled i n  C'oble z3. LIicX, 
104 S. C., 733 (733) ,  n h e r e  it  is  there s a i d :  "C. S., 2713, i n  part ,  I S  a s  
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fo l lons :  T h e n e v e r  the  gorern ing  body shall confirm a n  asscssnicnt f o r  
a local i ~ n p r o ~ c m e n t ,  the  clerk of t h e  mui~ ic ipa l i ty  qllall eutcr oil the  
minutc~,  of the go\ eriiing hotly the (late, hour, a i d  minute of sucall con- 
firmatloll, ant1 f r o m  the t i m r  of such confirmation the assessments em- 
braced i n  t h c  :~sscss~ncnt roll slinll be a lien on the real  property against 
~ i l l i c l ~  t h e  wnle  a r c  acscsqed. superior to all  othcr lien< and cwculn- 
I)raliccs.' . . . 1 1 1  lla7,n 1'. Flefc l icr ,  IS9 N. C., a t  1). 732, it i.; snit1 : 
' F rom tlie fact?  found, the  c o ~ e n a n t  in plaintiff's deed n a s  ":lg:iinst 
encuml~rancea." TThen t h e  defentlant t le l i~eret l  the  deed to ~ ~ l n i n t i f f ,  
th i s  corcnant  n as broken v i t h  tlic street assessrnen-:t lien or a it:rtu- 
tory mortgage on the land. Plaintiff could h a l e  a t  once suet1 fo r  the  
breach.' " 

1 1 1  the prcqent case the deed f r o m  defendants to  plaintiffs n : ~ \  mnile 
20 ,\ugu,t, 1930, and  tlle street a ~ s t > s s ~ n e l ~ t s  n ere confirmed on 5 October, 
1931. Under  the s tatute  tlie etrect nsressnient becamcl n lie11 f rom the 
confirniation. Uiider the  corenaiit i n  the dcetl. l~lxint i f fs  callnot rccover, 
a s  the confirmation of the street aq~e+meii t  n a s  on 5 Octohcr, 1931- 
some 13  n lon t l~r  af ter  tlw deed n a s  made, executed, and  deli7 creJ  f r o m  
defendants to plaintiffs. 

111 7.L A. L. R., 11. 3-30, citing authorities, is  tlie fo l lo~r ing  : "Al c o ~ e -  
n a ~ l t  of n a r r a n t y  :mcl against eucumbranccs is not brcachctl hy a strcet- 
p:1~ilig aqsc~w~ien t  againi t  t h e  property to n h i c h  the corenalit ~ ~ ~ l a t c t l ,  
nhcre ,  a t  thc  time of thc  nlal i l l~g of the c o v c n a ~ t ,  the sssessnlei~t tlid iiot 
coi is t~tutc  a l i t ~ n  on the lnntl, urlcler a s tatute  providing that  tllc llcbn for  
p a r i n g  does not attacli  uu t i l  the  asscJssin~nt ordcr or resolutioli 1, p a ~ d  
by the council ~ n t l  the amount  fixed." 

F o r  the  reasons given, t h e  judgment of the court below is  
,Iffirmed. 

H E R B E R T  L. HARRISOX r .  J IETROPOLITAX L I F E  IXSURANCE 
COMPANY. 

(Filed 12 December, 1034.) 

1. Appeal and Error B d- 
Where defendant does not more for nonsuit in the lower court he waives 

his right to have tlle insuficiency of the evidence to he submitted to the 
jury consideretl on appeal. C. S., 667. 

2. Trial F a- 
Where the court submits the first t\ro issues tendered hy n party, n hich 

issucs arise upon the lrleadings and are determinative of the contro~ersy, 
the court's refhsal to submit other issucs tendered nil1 not be held for 
error. 
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3. Trial G e:  Appeal and Error J a- 

4. Trial E c- 

6. Same-Whrtllcr nlis~~el)rrsc~ntntioi~s in application for insurance are 
frauciulent or material are o1,dinniily questions for jury. 

1-11dcr the ] r rovis io~~s  of X. ('. ( ' ~ ~ ( l r .  6 3 9 ,  :!I1 s t : ~ t c m i c ~ ~ t s  in :III :iplrIir:~- 
ti1111 for :I 1rolic.g of lifc i l i s n r : ~ ~ ~ t . o  tlc3t3mc~tl rellrcsrl1t:11i1r11s : I I I ( ~  I I O ~  

\ r : ~ r r : ~ ~ ~ t i c , s ,  :111(1 :I ~ i ~ i s r ~ ' l ) r c ~ s ~ ~ ~ ~ t : t t i o l i  must IN, 111:1tc>ri:11 ~ i r  t " ~ , a ~ ~ i l ~ ~ l c ~ ~ i t  i11 
or(I(31. t c ~  ~ I Y L ' Y ( \ I I ~  r t ~ ~ o v v r g ,  :111(1 ~ v l ~ t ~ t l l ? r  :I ~llisr~~]~r(~s~~l~l:lti~~~i is ni:1(1~> \vit11 
f r :1~1111l~~l i t  i n to~ i t  11y i ~ i s ~ ~ r v ( l ,  or \ \ . l i ~ ~ t h t ~ r  it: is  nu~ tc r in l ,  .%I tha t  i11s111,er 
\vouId 11ot 11:1v(, is,<11~-(1 the 11111if.y 11:1d i t  1<11o\v11 the t r u t l ~ ,  i~rc> ~ r r ( l i ~ ~ : ~ r i l g  
q n ~ ~ s t i o n s  fo r  tlic jury. 

7. Appeal and Error I3 b- 
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n-n; i w w t l  upon the l i fc  of T i o l a  1T:rrrison. cleceascd? or1 or  a l ~ o ~ i t  
13 F c l ~ r u n r ~ ,  1931. T l ~ n t  I I~ . l , lwr t  L. I l : t r r i s o ~ ~ ,  the lwucf i r iny  i n  .said 
l!olic.y, 111atlc tl(~rn:rntl f o r  ] ~ : ~ y ~ ~ ~ c l i t  of snit1 11c~lic.v i n  a renwllablc tiinc 
:~ftclr the, t l~.:t t l~ of thi. i :~i t l  ittsllretl, at111 ~ J : I ~ I I I C I I ~  V:IS ~ d ' u s e t l .  'I'lint 
tlcmalitl 11a 1je1,li 111ntle uijotr the, tlef(~tlcln~tt f o r  the p : r y ~ i c ~ ~ t t  of the 
$1.00i).OO, the a m c ~ n ~ ~ t  of saitl l ~ o l i c ~  of i ~ t ~ l l ~ - : t n c c  u p o ~ ~  t l ~ c  lifc elf the  
it t<ui~t~tl.  :lntl I I : I , T ~ I I ~ ~ I ~  11a.q 11et:n r c ~ f u i ~ , l .  Tlint tlic. tlcft.11tl:iltt i. jli.-tly 
i l~ t l c l~ te ( l  to thc p1:iintiiF iii tilt. s u ~ t l  of $1,000.00. x i t h  i i ~ t e r c r t  f r o m  
5'0 .JIII~L,. 1!)31! u ~ i t i l  l!:ri11." 

'1311(. tlefc1r1lnl1: tleliiotl li:~bilit:-. nlitl fo r  furtl1c.1. nnsn-c>r a~ir l  t l c f i ~ ~ ~ s ~  
:~llcgctl:  '('I'1i:tt on 24 J a n u a r y ,  1'3:11, n-ithi11 tn.0 n-c>ek< ~ ! r i o r  to t l i ~  clntc. 
\ r l ~ c l ~  slit riplt , t l  snit1 np]~ l ic~ :~ t io l~ ,  s l ~ e  Itat1 co~i.;ultc:~l ottc> of tl~cs l~,atli t ip 
qui.geoiis ;r11(1 goitc!r sl~ec.i:tliuts i l l  tllc ?ity of ('11;il~lottc~ 011 : t c ~ . o u ~ ~ t  of 
tltc, ~~c~r\onsitch.s! fas t  11e:trt. t rcmor :r~ltl loss of n.ei,gl~t f ~ o m  \vliicl~ she 
11:1(1 ilc.c.li culf t , r i~tg fo r  hcrcr:~l 11to11tl1q. ; t~!(l  s t i l l  ,\1irg1~1!11. : ~ f t o r  1,:11,1,fi1lly 

. . 
c.si111111111lg !lei.: 11:111 i~tfornlo( l  1 1 ~ 1 .  t ha t  .>li(, xn.5 ,.~iff~,riltg f r o m  esoph-  
thalltlic goiter,  n ~ ~ t l  :~tl\.i.;cd her  to  1i:tvc all ol~i!r:~tio~i fo r  tl~c. rcl~io\.:il of 
.-:1i11 p i t c l r ,  : I I I I I  li:111 tol(l her  t l ~ t  if SIIC,  eli(1 ]tot liavc. ~li,*11 tq~c~r:~t iut i  

~vou1,l clic: f r a i t ~  t1i1, c~f?'w~t< elf h:li~l p i i v r .  
' .Tl i :~t  :ill of ..ail1 S:ic*ti \ \ - I , ~ , I ,  \\.011 1i11t1\\ 11 to <:ti11 T io la  1Iilr1.i-oil a t  the 
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Talttrfcrro d! Clarkson and Carswell d! E r r i n  for plai7, t i f .  
Cal~alcr  cf Cansler* and R. X .  Gra?y, Jr., for defrndant .  

C~ar t r<sos ,  ,J. Seit l ier  at the close of plaintiff's e~ idonce  nor at the 
closc of all the evidencc did tlir dcfendant n1~1ic a motion for jutlgri~cnt 
as ill case of nonsuit, as is allo~vecl in C. S., JGT. 

1 1 1  Uat ' r ic  v. Buic, P O P  x. C., 634 (636), is the following: ((At the 
closc of plaintiff's evidence tlic drfeiidant h i e  did not move for jutlg- 
rnent as in case of nonsuit i n  the court belox, nor at the close of all the 
evidence, as lie had a right to do under C. S., 567. I3y tlic failure of 
tiefenc1:int to follow strictly C. S., 567, supra, the question of the insuffi- 
ciency of cvidenc~ is  waived. S o u > e l l  v. Busnight ,  185 N .  C., 142; Pen- 
land v. I losp i fa l ,  199 PI'. C., 314; Batson  c. l,aundr?y Co., u n f e ,  560." 

I n  S. 1 ' .  1l7aggoner, a n f e ,  306 (307))  vie find: "The defendant made a 
n l o t i o ~ ~  of nonsuit at tlic close of State's evidence. Tl-is motion was 
overruled and the defendant offered evidence in his own behalf tending 
to establish his innocence. The  motion for nonsuit was not renened a t  
tho conclusion of all the evidence. and therefore the insufficiencv of 
el-idence to warrant conviction was waired, and cannot now be coiisid- 
ercd by this Court on appeal. 8. 7:. I Iayes ,  187 S. C., 490." 

111 the present case the insufficimcy of evidence is waived. The ex- 
ceptioii m d  assignn~ent of error made by defendant as  to tho refusal of 
tlic court below to subniit the third issue and fourth issue tendered by 
it canl~ot be sustained. The  first two issups tendered by defendant are 
those submitted to the jury by the court belo\r, and arose on the plead- 
ings, and are determinatire of tlie controversy. Tlic other two we tlo 
not think were material, and in not submitting them woulc be prejudicial 
to the defendant from the pleadings in the cause. There were no cx- 
c e p t i o ~ ~ s  to the evidence on the tr ial  in the court below. The defendant 
made a motion in  the court below to set aside the verdict as contrary to 
all the evidence. The  court below refused tlie motion. This exception 
and assignment of error cannot be sustained. 

PI'. C. Code 1931 (Nichie) ,  see. 591, is as follows: "'The judge who 
tries the cause inay, in his discretion, entertain a motion to be made 
on his niinutes to set aside a verdict and grant a new ttral upon escep- 
tions, or for insufficient evidence, or for excessire damages; but such 
motion can only be heard a t  the same term a t  which the tr ial  is liad. 
Wlien the motion is heard and decided upon the minutes of the judge, 
and ml appeal is taken from the decision, a case or exceptions must be 
settled in tlie usual form, upon which the argument of the appeal   nu st 
be liad." 

Tliis power is not only made discretionary by statute, but it is inher- 
ent in the tr ial  court and ordinarily not reviewable by this Court. 
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RranfTey 1,. Collie, 205 N. C., 229 (231) .  See  Bundy v. S u f f o ? ~ ,  ante,  
422. I n  fact ,  t h e  defendant by  not making  motions of nonsuit, the  
irlsufficienq- of e ~ i d e n c e  n a s  .n-all-ed. Tlie other  exceptions and assign- 
ments  of e r r o r  n7ere to tlie c h a r ~ c  of t l i ~  court helo~v. T a k i n g  the  
charge as  a nliole, n-e th ink  t11v l c a r n c ~ l  aild able judge i n  t l l ~  court 
bclow applied the  law applicable to  the facts.  T h e  charge ful ly  d e  
fined a11 thc  elements of f r a u d  and  deceit and  applied t h e  law to t h e  
fac t s  on this aspcct clearly a n d  accurately. I t  did not impinge C. S., 
564. 

1LT. C. Code 1931 ( N i c h i e ) ,  sec. 6239, i s  a s  fo l lons :  ",I11 statements 
o r  descriptlous i n  a n y  application f o r  a p ~ l i c . ~  of iilsurance, o r  i n  the  
po1ic.y itself, sllall be deemed representations ant1 not warr:lnties, and  a 
r e p r c v ~ ~ t a t i o n ,  unless niaterial or f raudulent ,  n i l1  not preTent a re- 
c o ~  e ry  on  the  policy." 

T h e  contention of tlcfendant is tha t  a short nliile beforc the  policy 
n a s  taken out T i o l a  Har r i son  went to  t h e  office of a physician ant1 n a s  
told tha t  slit1 l i , ~ d  goiter. "Haxe yon  been atteiitlcd by  a pllyqirimi dur -  
ilig the  l a i t  fix e J r~ar\!" Tlie applicbant ansv ered, T o . "  I t  d l  bp noted 
tha t  tlic qucs t io i~  i \  ~uscep t ib le  of diffcrcnt interpretationq. Thi.; nho lc  
mnttcr ,  unt l t r  tlic f a r t s  ill t l i i i  race, v a ~  k f t  1)y the court 1)clon for  the 
ju ry  t o  say nhet l ier  i t  was  done fraut lule~i t ly .  T h e  comp:lllj'i pl1> i ic ian 
esamillcd her  a11t1 did not discox e r  a goitcr, and there was ex ielc~icc tha t  
slir, died of apoplexy. O n  this aqwct .  the court charged, ('The tlcfmdalit 
m u \ t  illow. i f  i t  n as false, she made the false s t a t c ~ n e n t  f o r  tltc purpoie 
a ~ l t l  x i t l l  the  i l i t ~ n t  to  deceirc the  agent of the dcfeiidant Inzurance 
Co111lm11y. mid niust sho~x- that  ~t actually, by reason of such false state- 
rltciit, frautlulcntly a i d  knon ingly made, n as induced to iscue t l ~ c  policy 
n11d n as d:tinnge(l t l lc~el j~- ."  011 a n d  C ~ ' r c u ~ c  C'o. 2.. -1 i t c ~ e f f ,  I D 2  S. ('., 
6 6 - 5 ) .  T\'e do not t l ~ i n l i  t11c charge l~rejut l ic ial .  A n f l i o ~ ~ y  t .  

T c a r l i c r s  1 ' 1 o l c t f r r i  7 - 1 1 2 0 7 1 ,  206 S .  C., 7 .  WC t h i n k  this c ~ c e p t l o ~ i  mid 
a ~ v g n n l e l i t  of e r ror  nlacle 11? defendant cannot be bustaincd. 

1 1 1  ] I O U  ( I /  1 % .  In\ui U U ( P  ( ' o . ,  lh9 K. C., 212 (2171, 1, tlie fol loning:  
'(But n l ~ e t l i r r  a rc~pri~scntat ion is niaterial or not is  riot a l n a > s  a ( p s -  
tion of fact,  or rather ,  like the qur-tion of ilcgligence, or rc.aqonal~le 
time, n niixctl q u c \ t i o ~ ~  of Ian a11t1 fact .  TTThere t h t w  is a c20utro\-c -y 
a, tu tlic fxctq, or \ \ l iwe,  upon tlit~ facts  adniitted or found by the j~ y, 
t h e  court cn i~not  ltol(l tha t  k ~ ~ o n l e t l g c  or  i p o r a l l c e  of them, upon all  the  
facts  111 the l ~ a r t i c u l a r  rase, noultl  or nould  riot na tura l ly  influc~lcc~ the 
j u t l g ~ i i e ~ ~ t  of the  undernr i t c r  i n  nlnkilig the contract a t  all, or in  cstlmat- 
iiig the degrec and character of the risk, o r  i n  fixing t h e  r a t e  of pre- 
miuiiis. a n  approprlatc  issue s l~ould  be submitted to  tlie j u r - ,  ill order 
that  the?- m,?-. upon competent evidence, determine nl iether  or not the 
representation was material." 
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R.'TI,IE HUR'XICUTT, AD~~ISISTRATOR O F  TIIE ESTATE O F  JhRIES HUR'NI- 
CUTT, DECEASED, V. JASPER IiIMBRELL, BY HIS GUAI<DIAN - 4 ~  LITEJI, 
W. H. ABERSATHT, ASD MRS. RITRA KIJIl3RELL. 

(Filed 12 December, 1934.) 

Appeal and Error J e :  Automobiles C i- 
The charge of the court on the question of defendmt's contributory 

negligencc upon evidence tendina to show tliat defendant was walking 
along the hiqlim--ny on the richt side thereof in violation ,f a State Hiph- 
way ordinance is not held for reversible error for its failure to contain a 
precisc definition of contributory neqlirence. 

CITIL A C T I ~ K ,  before Shaw, Emergency ,T., at April 1934, Special 
T e r n ,  of I I ~ c ~ ; r , z s n r  RG. 

The c~ idence  tended to show that  the deceased, James Hunnicutt, on 
or about 25 January ,  1033, naq n d k i n g  on the right-h:lnd side of the 
highway, and that  an  automobile driven by <Jasper KimErell and owned 
by his motlicr, Myra Kimbrcll, approacl~ed the deceased, traveling in 
the same direction. The plaintiff alleged that the car dxiren by Jasper 
Kimbrell, nllo m s  a minor, was a family car, antl that  lie was opcrat- 
ing it in a rccklee~ and negligent manner. ~ ~ i t h o u t  kecying a proper 
lookout ancl d r i ~ i l r g  a t  an unlawful rate of speed, and that  as a result 
he negligently struck and killed James IIunnicutt. The defend:lnt 
allegcd tliat the tlcccnsed was nallting on thr' vrong side of the road in 
~ i o l a t i o n  of an ordinance duly adopted by the Higliw,ly Conmlission 
requiring pedestrians to walk on the left-1ia11d side of thz h i ~ l i w a - ,  and 
tliat as tlie car approaclml plaintiff's intestate he sutld(~n1y stepped in 
front of the car, and that his in jury  and death was pro: imately caused 
by his o v n  negligence. 

Issues of negligence, contributory negligence, and danmges vere  sub- 
rnittctl to the jury. The T erdict declared that the defendant mas guilty 
of liegligencc, ancl that plaintiff's intestate also by his on11 negligence 
con t r ih t ed  to his injury antl death. Jutlglnent was entered upon the 
verdict that  the plaintiff take nothing by his action, and tlie plaintiff 
appealed. 

PER C ~ R I A A I .  Tlie assiglirn~nts of error are based upon the charge of 
the tr ial  judge ill failing to fully csplain to the jury the applicable 
principles of law. 



T h e  judge drfinetl nrgllgcnce and pros i i i~a te  cause. Whi le  lie did riot 
g i r e  a formal  clcfinitioll of c o n t r ~ b u t o r y  negligence, he  instructed the 
j u r y :  "If  plaintiff's iritebtate n as n-alking on t h e  right-liaiid side of the 
road, a >  rlaimed by the defendant, lie n.as violatiug tlie Ian-, nn(l tha t  
nould  be ncgligelice on his  par t ,  micl if such negligence n-:IS tlie prosi-  
mate  cause of his  i n j u r y  and death,  tliat noultl  he tml t r ibu toq  ncgli- 
gence upon  h i s  par t ,  and  his  atlii~iiiistrator nould  not be entitlctl to 
reeol er." 

Wliilc the ciinrge m a y  bc lacking ill precise definition, i i e r e r t l ~ ~ l c s s  the 
case i n  al l  csseiitial features  i ~ ~ r  011 e i  n simple issue of fact .  h (,lami- 
nation of t l ~ e  charge i n  its ent l rcty fa i l s  to produce the conclu.ioii that  
there i, re1 crsible ert o r  n a r r a n t i n g  the o\ ertlirow of tlie jutlgr~ient. 

Affirmed. 

COMMERCIAL SATIOSAL BASIi O F  CHARI.OTTE, N. C., ATD THOMAS 
D. OSBORNE, E ~ E C E T ~ R Y  OF TIIE ESTATE OF MARY D. OSBORSE, v. J. H. 
CARSOX AXD C. 31. CARSOS. 

(Filed 1'7 Ilece~nher, 1934.) 
Mortgages F a- 

The liability of the maker of a mortgarre note to the ljajee tlicreof is not 
ch:~nged flom that of princilral to  that of guarantor by the fact t h a t  the 
maher tran<fers hir equity in thc lrror~erty to a third person nlio assumes 
the debt and the 1)a)ee accept5 from such third Iwson partial l r a ~ n ~ t ~ i i t r  
on the note and extc~iclr thc time of payment without the maker's lino\\l- 
edge. 

A \ ~ ~ ~ ~ i ~  by defentlants f r o m  Hzl l ,  Speczal J u d g e ,  at  J u n e  Term,  1934, 
of >IF( K L F T B I  R(.. ,iffil.lll~(1. 

Tli:. plaintiffs h r o u g l ~ t  this  :rctio~i to collect R past-due b o d  Fro111 
tlie allegations contained i n  tlie coiuplailit and  nnsner  i t  ap1)ears that  
tlie p l a n ~ t i f f i  a r c  tlie esccutorq of the  payee of said bond, and tliat tlie 
d(~ferida1its a rc  the m:ikcrs tliereof ; tliat saitl bond n as  wcurcd by a deed 
of trust.  ant1 tha t  the dcfcntlaut subsquently ?old tlie l and  c o ~ e r e d  hy saitl 
clectl of truat to a th i rd  party,  nl io  assumed the  payment  of thc bond;  
aiitl tlmt tlie l~laintiii 's, vi t l iout  the knonledge of tlie defeiitlal~t\,  dealt 
n-it11 salt1 tliirtl p a r t y  by r c w i ~ i n g  part ia l  payments on said bond and 
:~grceinq to c ~ ~ t a i n  extensioli of payment i  thereon. The tlefeiitiants had 
snit1 th i rd  p a r t y  arid the  trustee i n  snit1 deed of t rust  i m d e  parties to  
t l l i ~  action. 

IT. L. Ta!jlor and  J o h n  H .  Small, Jr.,  for appel lants .  
Joll?z X. l b l i i n s o n  and  m u n t e r  -11. J o n e s  for a p p e l l c ~ s .  
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and carelessly and negligently surrounded him with such unsafe and 
dangerous instrumentality and perniitted and allowed such unsafe and 
dangerous instrumentality to  be used a t  and around the place mhcre it 
r e q u i r d  tlie plaintiff E a r l  Ferguson to work, and such ds iigerous instru- 
mentality to be used or picked up by such inc~ompetent, thoughtless orer- 
seer a11t1 to be used by him in the manner aforesaid, to tlie great injury 
and damage of tlie plaintiff E a r l  Ferguson. 

"12. That  tlw illjuries sustained by the plaintiff Ea r l  Ferguson and 
the damages sustained by him, a s  herein alleged, were caused solely and 
prosimately by the negligence ancl carelessness and brutal act of the 
defendant as herein alleged." 

We tliink that substantially the same issues arise upon the complaints 
in tlie respective actions, former and instant, and, since it is  well recog- 
nized that  tlie test of an estoppel by jutlgmcnt is the identity of the 
issues involred in suit, Gillam v. Edmonson, 134 N. C., 127, the plain- 
tiff in this action is estopped by the pleatlings in the forilier action 
wherein judgment a d ~ e r s e  to  him was rendered. 

We hare  ~ s a m i n e d  the eritlence in the former case, and carefully 
compared it with the evidence in the instant case, and there is substan- 
tially no difference between the former and the latter as it relates to the 
manncr and may tlie plaintiff was injured, and we think that  every 
ground of recovery presented in the latter tr ial  v-as presented in the 
fornler trial, and, therefore, that  the fifth assignment of error is un- 
tenable. 

I n  Hatson v. Laundry, 206 N. C:., 371, i t  is said:  " I .  . . If upon 
the tr ial  of the new action, upon its merits, , . . it  appears to the 
tr ial  court, and is found by such court as a fact, that  th. second suit is 
based up011 substantially identical allegation and substal~tially identical 
evidenc-e, and that  the merits of the second cause are identically the 
same, thereupon the trial court sliould hold that  the judgment in the 
first artion was a bar or res udjudicata, and thus end that particular 
litigation.' " And again in Iiardison v. Everett, 192 N. 13., 371, we find 
the following terse statement: "The underlying reason for recognizing 
the principle of estoppel is  that  a person ought not to be ~ e x e d  twice 
about the same matter.'' 

The  sustaining of the findings by tlie court tha t  the pleadings and the 
evidence are substantially the same in  the instant case a3 in the former 
action renders it unnecessary for us to pass upon the otlier assignments 
of error, as these findings alone are sufficient to sus ta i~i  the judgment 
of tlie court. 

Affirmed. 
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(Filetl 1 January. 1935.) 

1. Ranlrs and Ranking H c-Sariugs deposit to be held by bank and paid 
t o  depositor's grantlson upon his n~njoritx held n trust fn~ld .  

TYhcre a deposit is mncle in n s n v i ~ ~ g s  1)anli under a n  agrctmrnt, entered 
in a dclmsit pass book, tliiit the funcls should he held b~ tlic bmllc a t  
illti,rest until tlepositor's grandson re:~chr.d the :lye c~f  t~venty-onc,, and the11 
11aid to him, or if the grandso11 should (lie before xttnini~ig his m:ljority, 
the funds, ul3011 his tlrath, should be lxrid his mother, the tlel,osit is 11ot 
subject to the cheek of the cleptrsitor, but is held 1 1 ~  the hank for n l~nrticu- 
lnr l)ln'lxse, and constitutes a trust fund n.hic.11, if the bank should be- 
come insolvent, lvould entitle the beneficiary of the tlclwsit tu n 1)refcrence 
in its assets. 

2. Banks and Banking J c- 
Where n b:inlc holds a sum of mtrney nq n tmqt fund, and t11er~:lfter the 

bank 15 merged nit11 another hanh, tlie merged ba~lli also l~ol t l s  the funds 
as  a truqt f'und. 

-11w- 11, by plaintiff f r o m  C;rut??y, J., a t  Chambers  ill Raleigh. S. C., 
on 22 May, 1934. Bcrwscd .  

Tliih i* 211 actioii to 1 1 a ~  e plaintiff's c laim against  the North Carolina 
12:~11k a1111 Tru5t C'ornpal~~-,  ~r 1ili.h is non  111 proccw of liquidatiou hy the 
tlefent!:lnt Gurlic~y 1'. EIootl, C ' o ~ ~ ~ n ~ i k - l o n e r  of Bank\ ,  bt.c.ausc1 of i t s  
i11,ol~ (wry, adjudged a r~r r fc r re t l  elail11 a11t1 orderetl paltl as  bur11 ( ' l : ~ i l ~ l  
by t h e  defcndaut out of the a s v t s  of the S o r t l i  C'arolil~a E a d c  a ~ i d  
T n s t  ('oriilxtlir. 

It is  :rlleged i n  the complaint and  adliiitted ill tllc m i n e r  tha t  t!~e 
X o r t l ~  C'arolina I3:11111 a11t1 T r u s t  C ' o n ~ p u l y  is a c o r p r a t i o i ~ ,  u r g a n i ~ c d  
u d e r  the l a a s  of this  State ,  am1 t h a t  prior to ~ t s  ~ n s u l v e n q  the said 
cor l~ora t ion  n as eng:rgeil i n  busiiicss a s  a cori~mercial bank, a ha1 ings 
bank, a n d  a t rust  coinpal~y,  as  authorized by  i t s  certificate of incorpo- 
ration. 

I t  is  also alleged i n  the complaint a n d  admitted i n  the n n s ~ w r  tha t  the 
Raleigh Sar  ings B a n k  m ~ d  T r u s t  Company n as :i corpor>rtion, organizetl 
under  t l ~ c  l a n s  of this State ,  a n d  tha t  pr ior  to i t<  merger  nit11 the S o r t h  
Carol ina B a n k  and  T r u i t  Company  tlic snit1 corporatioil v a r  engaged 
i n  businesq as  a saTings bank and trust  compally, a s  authorizeti by its 
charter .  T h e  said i m p r a t i o n  n a s  not authorized by i ts  charter  to 
cngngr ill business a q  a connnercial bank. 

I n  their  allswer the defendants admi t  tha t  tlie c laim of tlie plaintiff 
against the  Xort l l  Carolina B a n k  and T r u s t  Company i s  a ralltl  c la im;  
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bank in case tlie bank becomes insolvent ~uhile holdiiig the deposits. 
C'orp. Corn. 2'. Trust Co.,  supm." 

This principle is applicable to the admitted facts with respect to the 
plaiiitiff7s chin1 in tlie instant case. There is error i i  the judgment 
de~iyilig the plaintiff the right to preferential payment of his claim 
:~g:lin:t the Kortli Carolina Bank and Trust  Company. 

The principle on nliicll the judgment in C n d p ~ z c . o o ~ l  u. I Ioot l ,  203 
S. C., 399, 171 S. E., 364, n n s  reversed is  not applicable in  the instant 
caw.  I n  that (lase the Ballli of Clinton had deposited 1;ith itsclf funds 
~vliicll it  Iieltl ns a fiduciary. I t  l~eltl these fuiids as  a general deposit, 
and iiot as trust  fund^. F o r  that reason it n-as lield t h , ~ t  the lwneficia- 
rics of said funds were iiot clititlctl to preferential pnymlnt. -1s said in 
tlic opiiiion, that case was go1 erned by B a n k  v. C'orp. Corn., 201 S. C., 
351, 160 S. E., 360, and I n  re   game^ B a n k i n g  a n d  Il'rusf C o n z p a ~ l y ,  204 
S. C., 791, 168 S. E., 813. 

The judgment i11 the instant case is 
Reuersed. 

MART SIJIMOKS AKDREJYS, sr HER SEST I;IP\IEsD, J O S E P H  B. C H E S H I R E ,  
A I X S  A. RIARIiS, ASD IAT\ 'RESCC H .  J I h R I i S ,  v. G U R S E T  P. HOOD, 
C o x ~ ~ ~ s s ~ o s ~ a  OF BASKS. 

(Filed 1 January, 1033.) 

, ~ ' E . L L  by plaintiffs from Gmdy,  J. ,  at May Term, 1934, of \ \ r . ~ ~ < ~ .  

Reversed. 
F rom judgment that  neither of tlie plaintiffs is entitlell to preferential 

paynicwt of liis claim against the Sort11 Carolina Bank and Trust Co111- 
paiiy, each of the plaintiffs appealed to the Supreme Ccurt. 

J l u r r a y  A l l e n  for p l a i n f i f s .  
Brooks ,  X c L e n d o n  CG I l o lderness  for  de f endan t .  

CONXOR, J. The pertinent facts in this case are  identical with those 
i11 d n d r e w s  v. I I o o d ,  Cornr., a n t e ,  499. I n  accordance v i t h  the opinioli 
on thc appeal in that  case, the judgment is 

Rerersed. 
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MART J .  OSBORNE v. BOARD O F  EDUCATION O F  GUILFORD COUKTT, 
Ex REC. STATE O F  SORTH CAROLINA. ASD J O E  S.  PHIPPS. SIIEKIFF 
OF G U I L F ~ R D  COUSTY, KORTH CAROIJSA. 

(Filed 1 January, 1935.) 
1. Judgments  G a-- 

A judkwent for a fine, duly docketed, constitutes a lien on the real 
estate of defendant. C. S., 4655, nhich lien attaches immediately upon the 
docketing of the judgment, C. S., 614. 

2. Sam- 
An action on a judgment must be brought within ten years from its 

rmdition and docketing or tlie lien of the judgment against the lands of 
the judgment debtor is lost. C. S., 437, but transfer of the lands by the 
jud-ment debtor does not release the land of tlie lien. 

3. Same-Nonresidence of judgment debtor does not  affect running of 
s tatute  against lien of judgment i n  f a r o r  of purchaser of the  lands. 

Where n judgment for a fine is rendered against a clefendnnt rclsitling in 
this State, and who remains in the State several months after the rendi- 
tion and docketing of the judgment, the fact that  thereafter the defendant 
left the State will not p r e ~ e n t  the loss of the judgment lien hy the lapse 
of ten years after the rendition and docketing of the judgment as agailist 
a ~ u r c h a s e r  of the land from the judgment debtor, C. S., 437, no execution 
on the judgment having k e n  completed nithin the ten-gear periotl, and 
the land having been subject to sale under execution continuousl: since 
the rendition and docketing of the jud,gment. 

CIVIL SCTIOX, before Alley, J., a t  October Cr imina l  Term,  1934, of 
G ~ I L F O R D .  

W. F. Lethco owned i n  fee simple a forty-six-acre t rac t  of l and  i n  
Guilford County. A t  t h e  September Term,  1924, of the  cr iminal  court 
f o r  the  county of Guilford, Lethco n a s  convicted of a misdemeanor, 
sentericed to the  roads f o r  a term of two years, and  fined the sum of 
$500.00 and  costs. T h i s  judgment was docketed i n  the  office of the clerk 
of the  Super ior  Cour t  of Guilford County  on 1 5  September, 1924. 

O n  15 December, 1924, Lethco conveyed said larid to  the  plaintiff and 
receired the  purchase price thereof, anlounting to $1,400.00. T h e  t r i a l  
judge fourid "that t h e  plaintiff M a r y  J. Osborne, a citizen and  resident 
of the  S t a t e  of Yort l l  Carolina, bought said l and  without having the 
title examined o r  without actual  knowledge of the  judgment  lien," etc. 
Lethco escaped f r o m  t h e  roads of Gui l fo rd  County on 25 June ,  1923, 
arid since said t ime  "has remained away f rom the S t a t e  of N o r t h  Caro- 
l ina  and  i s  now a nonresident of t h e  S ta te  of N o r t h  Carolina." 

O n  4 September, 1934, the  clerk of the Super ior  Cour t  of Guilford 
County issued a n  execution against Lethco and  pursuan t  to such execu- 
tion the  sheriff advertised t h e  land for  sale on  22 October, 1934. T h e  
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plaintiff iiistitutcil this  action to  res t ra in  thc  sale, rontentling t h a t  tllc 
tcu-ycnr s ta tute  of liniitations lwotected h e r  title. 

r 7 

I l l (  t r i : ~ l  jutlgc ~ a c a t c d  tllc r c s t r n i n i i ~ p  ortlcr nntl taxetl tlic 1)l:lintiff 
11 it11 tllc cost, nntl f r o m  suc.11 jntlgment the plai~l t i f f  a p p ~ ~ n l c d .  
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(Filed 1 January, 1933.) 

1. JLortgnges R o-Temporary older restraining consummation of sale is 
properly dissolved upon finding that bid is fair market value of lands. 

Where, in proceedings to enjoin the co l~summat io~~ of n snlc under the 
~mn-er colltained in :I deed of trust on the ground that the amount bid at 
tlie sale \\-as inaclcquate, ch. 27s. Pul~lic Laws of 1!)33, the partics es-  
l~resslx \\-aivc a jury trial, and the trial court tinds from acl~~lissions in 
the pleadings and f r o m  c~~nfl ic t i~lg nffi(l:~r-its filed by tllc  bart ties that the 
amount I~id a t  the sale rclrrescntc.11 the fair mnr1tc.t value of t l ~ c  lands, and 
that thcre \\-as 110 :lsslu.alice that a larger sum would bc oft'crecl if thc 1n11ds 
\\-ere resold, the findings support his judgment dissolving the tc~nlmrnry 
order restrailling the consunlmation of the sale. 

2. Appeal and Error J c- 
Where n jury trial is waived, the findings by the court upon conflicting 

cridence are co~~clusire  and are  not subject to rericn upon u111)eal. 
Art. IT, sec. 13. 

A l ~ r s a r ,  by plai~l t i f fs  f r o m  f l am- i s ,  J., a t  March  Term, 1934, of SEW 
11.11 OVER. Affirmell. 

T h i s  1s a11 actioli to cnioin tllc coniumlnation of a sale of rcal estate 
11i:~tle hy the tlc.fclitlant t rustec iultler n llower of salc contained i n  a deed 
of t r w t  n-liic.11 was eseeutetl lip tlie Hote l  Cape Fear ,  Inc. ,  to the de- 
fe~lti:tut, anti wliicli wcurcs the payment  of t h e  bollds described therein. 

'1'1i(. 111:rilitiff F lora  31. Bar r inger  i s  the  lioltler and  owner of certain - 
of t 1 1 ~  bo~lt l i  nhic~11 a re  rwured  by the deed of t rust .  

T h e  ~ ~ l a m t i f l  T h e  Qucwi Ci tx  Hote l  Company 1s the o n n c r  of the real  
ritatt .  cltscwhcd 111 the clcetl of truqt, caltail~~ing title to the  same ulltler a 
tlct.11 t ' s e c ~ ~ t ~ c l  11y tlw Hote l  C'alie Fcar ,  Inc. ,  ant1 recorded oubscquent 
to  the registration of the deed of truat. 

. l f tcr  tiuc ach ertisement and  a f t u  ful l  compliance n i t h  al l  the  terms 
and  lwovisiolis of the tlwd of trust,  the  tlefe&ht sold the  real  ~ s t : ~ t e  
tic~crihctl t l ierei~l,  ~ h i c l l  is lmon-11 a s  tlie Cape  F e a r  Hotel,  a t  IT-ilnlirig- 
toll, S. C'.. oli 2 3  Ortohrr ,  1933. The last alitl highest bid at  tlle salc 
Trns tlie slnli of $175,000. T h i s  hid has  ]lot been ruisetl untlcr the pro- 
visious of the  statuttl, C. s., 6391. LTnless restrailled a l ~ d  clijoilictl fro111 
so tloing, the tlefellda~it trustee will consummate t h e  sale by e s w u t i n g  
and  t l e l i~cr i l ig  to tllc purc l~aser  a cleed for  the said rcal  estate, upon h i s  
compliance with h i s  said hid. 

T h e  only grouud on \rhic.ll tlic plaintiffs p r a y  t h a t  the tiefentlarit be 
c~i joi l ied fro111 cwnsummati~lg the sale is tha t  the amoullt 11itl fo r  said 
real  estate i s  not the f a i r  ~ n l u r  of t h e  same, arid tha t  fo r  that  reason it  



506 I N  T H E  S U P R E M E  COURT. [207 

would be inequitable for the defendant to co~isummate the sale by esecut- 
ing and de l i~e r ing  to the purchaser a deed for the said real estate upon 
his paying tlle amount of his bid. 

This action was begun i11 the Superior Court of S e w  B anoTer County 
on 81 October, 1933. 

At the hearing of the action a t  March Term, 1934, it was agreed by 
the parties that  the judge should find the facts from the cridence at said 
hearing and render judgment accordingly. 

Anlong other things, the judge found that  the sum of $175,000 is the 
fair ,  just, and reasonable market ~ a l u e  of the real estate described in 
the deed of trust, and tha t  no assurance had been given to the court by 
the plaintiffs that  a larger sum would be offered for the said real estate 
if a resale should be ordered by the court. 

From judgment dissolving a temporary restraining order heretofore 
issued in the action, and denying the relief prayed foi. by them, the 
plaintiffs appealed to the Supreme Court, assigning as error (1)  the 
failure of the court to  find as  a fact that  the fa i r  market value of tile 
real eslate described in  the deed of trust is $300,000, and (2)  the finding 
by the court that  the fa i r  market value of the said real estate is $175,000. 

Herbert HcClammy  and Rose & Lyon for plaintifls. 
,lfar.sdea Bellnmy and Stez'ens & Burgwyn  for defendant. 

C o i ~ s o ~ ,  J. The  only question presented by this appeal is whether 
there was evidence a t  the trial in the Superior Court ,;ufficient in its 
probative force to support the findings of fact made by tlle judge. This 
question must be answered in the affirmative. 

The  judge found the facts from the admissions in the pleadings and 
from affidavits filed by the parties, who had expressly waived a tr ial  by 
a jury of the issue raised by the pleadings, as to the fair, just, and rea- 
sonablc value of the real estate described in the deed of t w s t  at the date 
of the sale. The  affidavits were conflicting, those filed by the defendant 
tending t o  show that  the fair, just, and reasonable value of the real 
estate was a t  said date $175,000, the amount of the bid; those filed by 
the plaintiffs tending to show that  such value mas largctly in excess of 
said amount. The findings of fact are conclusive and are not subject 
to  review by this Court. Const. of N. C., Art .  IT., sec. 13. 

The judgment is supported by the facts found by the judge, and is 
therefore affirmed. 

The action was brought under the provisions of chapter 275, Public 
Laws of K. C., 1933. This is a valid statute. Woltz  v. Deposit Co., 
206 N. C., 239, 173 S .  E., 587. I n  that  case a judgment enjoining the 
consummation of a sale of land, made under a power of sale contained in 
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a deed of trust, was affirmed. The judgment was supported by a finding 
By the judge that  the amount bid at thc sale ~ v a s  not a fa i r  price for the 
land. Where, as  in the instant case, the amount of tlle bid v a s  a fa i r  
price, and the sale n.as fairly conducted, there is no error in a judgment 
refusing to enjoin a con~uinmation of the sale by the trustee, mortgagee, 
or other person authorized to make the sale. 

Affirmed. 

EDKA JIAT 1,IPPARD. FRED TT. 1,IPPARD. JR., PHTIJ ISS  ANN LIPPAIID, 
ASD TT'I1,IJIE FATE ':ASH, DEPEZDESTS OF F R E D  TI7. LIPPARD, DE- 
C E ~ ~ E D ,  T.. SOUTHEASTERS E X P R E S S  COMPANY. 

(Filed 1 January, 1935.) 

Mastcr mid Semant F g-Posthnmous illegitimate child ncknowledgt'd 
by father is clcpendent of father within meaning of Compensation 
.act. 

An illegitinlate child, born after the death of its father, who before liis 
dcatll hat1 aclmowledged liis ~ a t r r n i t y  of the child, is a dependent of its 
deccnsetl father nithin the 1)lo~isions of the Sort11 ('arnlina Workmen's 
('oml~cnsation Act, and such child is entitled to share with children of 
its deceased father nho nerr  born of his marriage to their mother, from 
whom their father had been dirorcetl prior to his death, i n  cnmprnsxtion 
awarded under the act to his dcp?ndents. S. C. Code, 8081 (uu ) ,  
8081 ( i ) .  

A \ ~ ~ ~ ~ ~ A ~ r ,  by defendatit from . l l ley ,  J., a t  J u n e  Term, 193.2, of FORSYTII. 
Alffirmed. 

This  is a proceeding, begun bt3fore the Xorth Caroliiia Industrial 
C'ort~inissioii, for compel~sntion under the prorisions of the Xorth Caro- 
lina Workmen's Cornpensatioil Act. 

The facts found b ~ -  the 1nclustri:d Commission are as follows: 
Fred TT'. Lipparti died on 20 September, 1932. At the date of his 

death he was an employee of the Soutlieastern Express Conlpa~iy. Both 
he and tlle said company were subject to the prorisio~is of thc Korth 
Caroliiia Korkmcn's Cornpenxttioli Act. 

Thc  drat11 of the said Fred R. Lippard was the result of personal 
injuries vhich  nere  caused by an  accident which arose out of ant1 in 
the course of his emplope l i t .  

At his death Fred W. Lippard l t~f t  surviving him Edna May Lippard, 
Fred  W. Lippard, Jr., and Pllyliss Ann Lippard, his children, born of 
his marriage to Xaggie Bell Lippard. Before his death, to wit, on 
15 August, 1932, Fred W. Lippard mas divorced from his wifc, Maggie 
Bell Lippard, by a decree of the Superior Court of Cabarrus County. 
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The custody of the said children mas awarded by the court to their 
father, Fred W. Lippard. 

Willie Faye  Lash n a s  born on 1 7  January ,  1933. She is the child of 
Thelma Lash and Fred W. Lippard, n-ho ne re  never married to each 
other. Before his death, Fred  W. Lippard knew that  Thelma Lash n-as 
prcgn:u~t, and acknowledged that he was the father of h1.r unborn child. 
Fred \Y. Lippard and Thelma Lash were engaged to be married on 
24 September, 1932. H e  died on 20 September, 1932. 

0 1 1  these facts, the Industrial Cominission awarded compensation for 
the death of Fred Mr. Lippartl, to be paid by the Southeastern Express 
Company to the guardian of Edna May Lippard, Fred TV. Lippartl, and 
Phylies *I1111 Lippard, as dependents of Fred W. Lippard,  deceased. The 
cominission denied the claim of Willie Faye Lash that she is entitled to  
share in said con~pensation as a dependent of Fred W. Li ,pard, dcccased. 

On an appeal from this award to the Superior Court of Forsyth 
County, the a~va rd  was modified aud affirmed. 

r .  I he court was of opinion that on the facts found by the Industrial 
Commissioi~. Willie Faye Lash is a depeiitlei~t of Frctl TT. Lippard, 
deceased, and as such is entitled to share with his children born of his 
marriage in the compensation to he paid by the Sou th~as t e rn  Espress 
Coiiipai~y, ant1 adjudged that  the an-art1 of the Industrial  Con~n~ission be 
ai~icwded in accortlance v i t h  its opinion. Thc tlefentlai~i appealcd from 
the ju,lgmei~t of the Superior Court to the Supreme Col rt, assigi~ing as 
error SO ri~ucli of said judgmei~t as orders tlie Industrial Cornmission to 
nmc~nd its award by directing that Ki l l ie  Faye Lash sl are in tlie said 
compcusntioi~. 

T17alfcr D. Brozc n e  for  E d n a  X a y  L i p p a r d ,  F13ed IT ' .  L ' p p a r d ,  Jr . ,  a n d  
P71yliss i l n n  L i p p a r d .  

J o h n  C'. 1l7ai1rice a n d  Tl'nz. I I .  B o y e r  for  Tl'illic F a y e  Lash. 

C o n - r o ~ ,  J. The questions of law prmei~ted by this appeal are (1)  
whethrr an illegitimate cllild born after the death of its fathey, v h o  
before his death lint1 arknonledged his pa t c r i~ i t r  of thc child, is a de- 
pendei~t of its deccaseJ father, within the provisions of the North Caro- 
lina Workmen's Compensation Act, and (2)  if so, whether such child is 
entitled to share with children of its deceased father w l ~ o  were born of 
his marriage to their  noth her, from nhom thf+ father had been divorced 
prior to his death, ill the conipensation awarded under the act to his 
depenclents. 

Both of these questions must be answered in the affirmiitire. 
The  p r o ~ i s i o i ~ r  of the North Carolina Workmen's Conpensation Act 

(cliaptw 120, Public Laws of N. C., 1929) which are pertinent to the 
q ~ ~ e s t i o i ~ s  lveseiited by this appeal are as follows: 
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1. ''-1 ~vidow. a wicloxer. niitl/or n child sllnll he t~onclusircly pre- 

depentlcilcy nl i ich the  s tatute  rctaoglilze, a, the  hasis of the right of the 
chiltl to  c o m p c ~ ~ w t i o n  grows out of the rclationihip. ulricll ill it-clf 
imposts upon  the fa ther  the d u t y  to  -upport thcb cllil(l, ant1 c d o l ~ f c ~  ul~ori 
tlic c l d d  the  r ight  to support  by i ts  father .  T h e  status of t l ~ v  child, 
social o r  legal, is immaterial .  

T h e  pl i i lo~opliy of the coillnloii I a n ,  n h i c h  deiiictl ail i l l t~gitillxitt~ 
cllild ally rights, legal o r  soc id ,  a s  against i ts  f t~ t l l e r ,  ant1 iml)osetl no 
d u t y  upon the fa thcr  v i t h  respect to the child, is tliscardctl by the stat- 
ute. T l ~ t ,  child is  110 less thc  chiltl of i ts  fa ther  bec:ruse it  ~virs borii 
af tcr  his  death. T h e  .tntute c.spresily pro\ itles tha t  the c o l ~ ~ p e l ~ w t i o i i  
s 2 ~ l l  be divided aniong the  tlcl)cmtle!~ts of tlic d e t w ~ w l  enlployw. Tlic 
judgment of the Superior  Court  is 

Affirrnccl. 

(Filed 1 January, 103.5.) 

1~1ior:trlce of the contei~ts of an  instrument is no tlefen%e in  an :iction 
on the iriftrulnent wains t  a party signing wme \\here such 1):lrtj is able 
to read and no fraud is alleged. 

2. Rills and Xotes G h: Evidence J a- 
Evidence of a par01 contemporaneous agreement that n perwn sicnii~g 

a note slloulcl not be oblirratecl tliercon in any way is incomy)etent, cven as  
araiiist the ~ a y e e ,  tlie parol evidence I~eing in contradictiorl of tlie n ritteu 
instrument. 
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3. Bills and Notes A n- 
Forbearance to institute an action to set nside a coilveyance from a 

1insl)and to his wife as beins voluntary is a ralunble consicleratioii and 
will support their promissory ~iute, and the I~ i fe ' s  contention tlint slie 
received no consideration f'or tlie note is untenable. 

A ~ T L A L  f r o m  D e c i n ,  J . ,  a t  Special  Term,  1934, of AIECKLEABLRG. 
,Iffirmcd. 

This  action was  originally instituted by the plaintiff b ~ l i k  against the  
three tIcfendaats and  l-oluiitary noiisuits subsequently t a m 1  a s  to E. F. 
Dardirw and  Agnes V. Dardine.  

T h e  action was t o  recorer a ba la~ ice  due upon a promissory note dated 
1 5  Decrmber, 1930, payable to  the  plaiiltiff bank, fo r  t h e  sun1 of $6,000, 
upon which $498.00 has  been paid. 

T h e  defendant Mrs.  Amelia J. Dard ine  adinits tliat she signed a cer- 
t a in  paper-\\riti i lg, but al-ers i n  her  f u r t h e r  answer t h a t ,  if i n  fact and  
i n  t r u t h  tlie instrument  she siglied was  the  note sued on, she did not know 
the  colitents thereof;  and  tliat she n a s  assured by tlie plaintiff tliat the 
siguiilg of the paper  by lier " n a s  purely a niatter of fo rm a ~ i d  tha t  slie 
would not be obligated i n  a n y  n a y  i n  connection tlieren itli"; and tha t  
she "receired n o  considerat io~i  i n  coli~iectioli tlieren it11 or ally par t  of tlic 
proceeds thereof." 

His H o n o r  charged tlie jusy, ill effect, that  if tlwy f o u ~ i d  tlie facts  to 
be as  shown by al l  tlie eridelice they should answer t h e  isi,ue of indehtcd- 
IICSS ill fal-or of the plaintiff. 

F r o m  judgment f o r  the plaintiff, the tlefendaiit Mrs.  Imelia  J. 1)ar- 
dine appealed, assigning errors. 

I I .  I,. l ' ay lor  for de fendan  f .  
S t e u a r t  d Bobbitt  for p l a i n f i , f .  

SCHESCK, J. Tlie assig~i i i ie~i ts  of error  present but the  siiigle ques- 
t ion :  Did  tlie court  e r r  i n  c l i a r g i ~ ~ g  tlie ju ry  a s  indicated? 

Tlie dcfensc tha t  she did not k l ~ o w  the contents of the. instrument  a t  
thc tinw slic signctl it cniii~ot al-ail thc defendant i n  the  face of hcr  on 11 

testimoliy tlint "I call read. . . . H e  (Iier l iusba~id a i d  cotlcfeiid- 
a n t )  asked me, ' l h r ,  please sign tha t  fo r  me,' a d  I did it." It was 
tlie dcf 'enda~lt 's d u t y  t o  h a r e  read, o r  to  haye h a d  read lo her, the con- 
t ract ,  o r  note, a n d  her  fai lure  to do SO, i n  the absence of f raud ,  is negli- 
genre fo r  ~vl i ich tlie l a w  affords no redress. Colt Cornpony 1.. Iicnzball, 
190 S. C., 169, and authorities there cited. 

T h e  defense tha t  she relied upon the  representation of t h e  bailk that  
the  siglling of tlie paper  was ' 'purely a mat te r  of f o r m  and  she woulcl 
not be obligated i n  ally way  i n  comect ion  therewith" ikenise cannot 
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avail the defendant, since any oral agreement on the part  of the banli 
to reliere her from payment of the note was merged in the written 
contract, the note itself, and she cxannot be heard to vary the lnttcr by 
evidence of the former. I n  Bank v. ,l/oore, 138 C., 329, it is ~ v i t t e n  : 
"The only defense attempted amounts in substance to this : That  though 
the defendant executed his note and received a raluable consideration 
for same, there was an ~mtlerstantling ant1 agreement a t  the time that  
p a ~ m e n t  should never be enforced or demanded. *I11 the authorities 
are agreed that  such a defmsp is not open to the def~ndarit." 

The  defense that  she "received no consideration, . . . or any 
par t  of the proceetls" of the note must also fail, since it a p p e a r d r o m  
all the evidence that  the note sued upon mas giren to tlic payee hank to 
withhold instituting action against the defendant and her huslmiil to 
have declared void an  allcgcd roluritary conveyance to  lipr froni liim 
in fraud of his creditors. The  forbearance to institute this artion n a s  
sufficient consideration for the note. " In  a lcgill wise, a \alunl)le con- 
sideration may consist in some right, interest, or bcncfit accruing to one 
party, or in yome forbearance, tlctriment, loss, or responsibility given, 
suffered. or  undcrtaktn by thc other." Rnnl  I .  I Iam-ingfon,  205 K. C'.. 
244. 

We conclude 
by thc law and 

No error. 

that the charge hclo~v was fully snstained and xarrmlted 
evidcnce in the case. 

JOHS S. BOUSHIAR, Ar,so I i s o w ~  AS N I J I E R  ROUSHIAR A('HI<AIL, ET h L .  

r. C A R O L I S E  H. WII ,LIS ,  ADMIKI\TIL~TRI';. ET AL. 

(Filed 1 January, 1935.) 

Injunctions D b- 
Equity \I ill generallx continue a tenlporary restraining order t o  the 

hearing upon a ploper shoning for injunctive relief n hen it appears that 
no harm can come to resl)onde~its from its continuance, and great injury 
might result to petitioners from its dissolution. 

APPEAL by clefelldants from L)anicls, J., at May Term, 1934, of 
CRAVEX. 

Civil action to restrain execution and delivery of deed under power of 
S& contained in deed of trust, for an accounting, and for furthpr relief. 

Temporary injunction and order to show cause issued 3 May, 1934, 
returnable 1 6  May before Hon. F. A. Daniels a t  S e w  Bern, S. C. 

The defendants pleaded, by answer, the pendency of another actioli 
between some of the parties to the present proceeding; and upon the 
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re tu rn  of tlicl show-cause order, dcnianded tha t  tlie t emporary  restraining 
order  be dissol\~ed and  tlie present action tlismiwxl. 

I t  n n s  :idjudged "that tlie rcs t rn in i l~g  order issued lierein be ant1 tlie 
saine is  l ~ e r c h y  continued un t i l  tlie final h c n r i i ~ g  i n  t h  s cause," f r o m  
nliicll the  defrndants  appeal  "on the groulitl tha t  liis IIoiior was ill c r ror  
i n  c o l ~ t i n u i ~ i g  tlic rcs t ra in i~ lg  order  to  the final hearing." 

STACY, C. J. T h e  tcniporary rcs t rn i l~ ing  order  n a s  properly con- 
tii iurd t o  tlic 1ie:wiiig. 1T'cnlt 1%. (lo., 103 N. C., 32. 133 S. E., 4SO. 

It is the geiirral practice of equi ty courtu, up011 p r o p r  s h o ~ i n g  f o r  
i l~ juncr l \  t>  relief, to eolltiilue the tcmiporary restrainillg older  to  the final 
lwaring, ullcll i t  npprars  tha t  no l iarm can come to the respondents f r o m  
such cont i i~ua i~ce ,  a n d  grcat  i n j u r y  might  result to tlie pci it ioners f r o m  a 
d i sso l~ t io i i  of tlie in junc t io i~ .  PaiXcr  Co, c. LlunX, 200 N. C., 441, 157 
S. E., 419;  l 'homason 1 % .  S 1 ~ r n a o n ,  20-1 S. C., 739, 169 S. E., 610. 
"TVl~ere i t  n i l1  not l larm the  t lefc~idant  to continue tlie illjunction, and  
mny e:iuse prcat i n j u r y  to tlic 1)lnintiff if i t  is tlissolrcd, tlie court gcner- 
ally ~$111  restrail1 the p a r t y  un t i l  tlie 1iearil1g"-TT'alXer, J., i n  Setp c. 
l l r r l g h f ,  173  T. C., 14, 01 S. E., 339. 

'This is  the only p o i ~ l t  presented hy tlie appeal.  
There  is  no finding t h a t  the  pr ior  action is f o r  tlie s m e  cause, and  

that  thcg  a rc  sul).;t:~l~tially alike. Indeed,  the  two a re  apparent ly dis- 
similar.  B z ~ c h a n a n  v. X i l l i n g  co., 200 N. C., 5 2 ,  156 S .  E., 140. 

Affirmed. 

SCALE J O H S S O S  v. MISSOURI  STATE L I F E  ISSlJRAIYCE 
C031PhNY ET AI.. 

(Filed 1 J m u a r y ,  1035.) 

I n s u ~ m w e  R r-Hrld: under  provisions of p o l i c ~ ,  liability under  dis- 
ability clnusc nttnched only nftcr such disability had existed six 
montlls. 

TTlirre a tlisability t,lnuse in n policy of iiisurance pro~ides  for benefits 
to ilisuretl upon 1)roof of total and pcrmaacnt tlixobilit!- nntl that such 
disability 11ntl coi~tinued for six montl~s, under ~l lain tcrrns of the policy. 
disability :IS dcfilictl hy the policy must exist for the sis-months 1)eriotl 
lwforc 1i:lbility attxclles to insurer, 2nd nlicrc the insur,mcc is not kept 
in force by the 1)nymcnt of l~remiurns for six months af'ter insured sus- 
tailled such disability, insured's netion on the disability clause is properly 
nonsuited. 

C~anl i sos ,  J . ,  dissents. 
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A I ~ P X  \L by  plai~itiff f r o m  J I o o w ,  ,Cpccial .Tudge, a t  J u n e  Term,  1934, 
of ~ V R H A M .  

C'iril action to rccorcr on n $1,000 certificate of g roup  inqurance issued 
hg  defentlant to  plailltiff, a n  ~ r n p l o ~ e e  of the  B. C. Remedy Company 
and/or  F i r e  Po in t s  D r u g  Company of D u r h a m ,  S. C.  

T h e  certificate in quit contains tlic fol loning pro\  ision : 
"If tlle employee rliall furni i l i  the company nit11 due  i ~ r o o f  that ,  

heforc l i a ~ i l l g  attained tllc age of qisty years, he  or she has  become 
totally a n d  p e r n ~ a n e n t l y  t1iwl)led L,v bodily i n j u r y  or iliseaqe, and tha t  
lie o r  slw is tlletl, ant1 nil1 1)c at  a l l  t i~l lcs  thereafter.  nho l ly  prc1cnti.d 
t l lerel~y frorn engaging i n  a n y  g a i ~ i f u l  occupation, and tha t  IN or shc has 
beell i o  p ~ r m a ~ ~ c ~ i i t l y  and totally tli~ablctl  for  a 1:criod of six ~ ~ i o i i t l ~ s ,  the  
co111pa119 v i l l  iirirnctliatt~ly p a y  to the employee i n  ful l  qc.tt1emi.n~ of all  
oh ligation^ h r r e u ~ i d ~ r ,  tlie oh mount of insura~ice  ill force llcrcnntler 011 

the  ~ m l ~ l o y e e  at  tlie time of t h e  npprornl  by  the  company of the proofs 
as  aforesaitl." 

Plaintiff 's total  disability bcgan on 1 J a n u a r y ,  1031, n h e n  lie lef t  
the erriploy of the  F i l e  Po in t s  L h g  C'olnpnliy. IIiq h o t l l e r  continue11 
to 11:~~- h i s  1)re11iiunlr u ~ l t i l  1 J l a r s h ,  1031, n h m  the i n r u r a ~ m  c w c r a g e  
\ \ a s  canc~eltd. as  110 f u r t h c ~  prcriliums n w e  paid to  continue it  i n  force 
a f te r  tha t  date. 

S u i t  n a s  inr t i tutcd I N a r c b ,  1933. 
F r o m  a judgment of nonsuit the plaintiff appeals, assigning prror. 

STACI, (". J X u s t  t l i ~  plaintiff's total and permn~len t  (!isability liaxe 
esistcd f o r  a period of six mollths before liability :tttaclles therefor ulitlcr 
t h e  certificate ill w i t ?  T h e  al lsuer  is, Yes. Kinqilcrncl r .  Inv. C'O. 
( N o . ) ,  66 S. ItT. (2tl) ,  950: Rd r r  1 % .  In.v. Po., 202 S. C'., 432, 163 S. E., 
110. 

The  qame question in principle n a s  1,ri.sentcd in  tlic caSe of I Iunr l l r j /  
1 % .  Ina. ( 'o. ,  205 S. C., T S O ,  1 7 2  S .  E.. 361. n h w e  Broqtlcrr, .I., delivering 
the opinion of the Court,  obserr-etl : ( 'It  is  ilot dremed reler-ant to discuss 
the  mcaning of t h e  six mo~ttlis '  clause or fo r  n l l a t  reaioil i t  \ ins insc,rtcd 
i n  the contract.  It is thew in  pl:rin I3liglisll." See, albo, 1T7ytlre r .  
1113. ( ' ( I . ,  a n t e ,  45, 175 S. E., 6 0 7 ;  . lmmonc 6. A s s u r .  Nocicfy, 20: N .  C'., 
23 ,  160 S. E., 807. 

T h e  cridence rendered i t  proper to  dismiss the action as  in case of 
nonsuit.  

Affirmed. 

CLIRICSON, J . ,  dissents. 
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ERIMA J. CASE ET AL. V. ROBERT V. BIBERSTEIN ET AL. 

(Filed 1 January, 1935.) 

1. Wills E +Word "balance" in clause of will in this case held to in- 
clude both realty and personalty. 

The pertinent provisions of the will in  this case \ \we  "I will and 
lwqueath" certain sums of money and a chattel to named beneficiaries, 
"to my aunt, C., use of the entire balance during her lifetime and a t  her 
death this balance to J." : Held ,  the dispositive words "wi 1 and bequeath" 
arc  sufficient to include both realty and personalty, and the word "bal- 
ance" referred to both, and under the presumption agaiilst partial intes- 
tacy, C .  and J. took a life estate and remainder in such realty and their 
joint deed eonveyed the fee-simple title thereto. 

2. Wills E a- 
Where a competent person undertakes to make a will, the law pre- 

sumes he does not intend to die intestate as  to any part of his property. 

APPEAL by defendants f r o m  IIill, Special Judge, a t  Clctober Special  
Term, 1934, of MECI~LESBURG. 

Civil action f o r  specific performance, heard upon  t h e  pleadings and 
agreed statement of facts. 

T h e  defendants contracted i n  wri t ing to  purchase f r o m  the  plaintiffs 
E m m a  J. Case, who i s  unmarried,  and  Dorothy Jacks011 and  her  hus- 
band a certain lot of land, s i tuate  i n  t h e  ci ty  of Charlotti., f o r  a valuable 
consideration. T h e  plaintiffs du ly  executed and tenderec' deed therefor 
and  demanded payment  of the purchase price a s  agreed, but defendants 
decline to  accept deed and  refuse to  make  payment  of the 1,urchase price, 
on  the ground t h a t  t h e  tit le offered is defective. 

Judgment  f o r  the plaintiffs, f r o m  which the defendants appeal,  assign- 
ing  error .  

Whitlock, Dockery Le. Shaw for plaintiffs. 
J .  M.  Shannonhouse for def endanfs. 

STACY, C. J. 011 the  hearing the  sufficiency of t h e  t i , le  offered x a s  
made  to depeud upon  the comtructioii  of the following paorision in the 
will of L. Alice Chambers:  

" T h i r d :  I will and  bequeath to  m y  cousins, Dorothy and MTalter Jack-  
son, $2,000.00, to Cousins J o h n  and  P e a r l  L e B a r r  $200.00, to Cousin 
F e r n  L a B a r r  m y  typewri t ing machine-to m y  aunt ,  E m m a  J. Case, use 
of the  entire balance dur ing  her  lifetime and  a t  her  death th i s  balance 
t o  Cousin Doro thy  Jackson." 

Does t h e  word "balance" i n  the  above clause refer  to  thl? real estate of 
t h e  testatrix a s  well a s  to her  personal p roper ty?  I t  is  the  contention 
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of the  defendants t h a t  only the  balance of the personal property i s  be- 
queathed by th i s  clause, n l d e  the  plaintiffs say the  real  estate of the  
testatrix is also devised thereby. 

T h e  dispositive words "nil1 and  bequeath," a r e  sufficient to include 
both. Allen v. Cameron, 1 8 1  N. C., 120, 106 S. E., 484;  Faison c. 
Xidrllefon, 1 7 1  N .  C., 170, 88 S. E., 141. And the  nor t l  "balance," we 
a p p e h e u d ,  was intentled to mean the r e m a i ~ ~ d e r  of t h e  estate of the testa- 
t r ix .  . 4 ru in  I ? .  Smzfh's E.L.'I-S, 128 S. E .  (Va . ) ,  252;  28 R. C. I,., 296, 
ef seq. T h e  law presumes tha t  wllen a person who is capable of doing 
so undertakes to make  a will, h e  does riot intend t o  die intestate as to  
a n y  p a r t  of his  property. Gordon I ? .  Eh~.inghaus, 190 S. C., 117, 129 
S. E., 187. T h i s  presumption against par t i a l  intestacy h a s  been applied 
ill a nuniber of cases. llolmes r .  York ,  203 S. C., 708, 166 S. E., 859; 
,Il(C'alllrn~ v. McCallunz, 167 N. C., 310, 83 S. E., 2 5 0 ;  Austin v. Ausfln,  
160  S. C., 367, 76 S. E., 272; Polcell v.  Wood, 149 N .  C., 235, 62 
S. E., 1071;  Blue I ? .  Ritfer,  118 N. C., 580, 24 S. E., 356;  Eleeces c. 
&eves, 1 6  N.  C., 386. 

Wr have concluded tha t  t h e  judgment is correct. 
Affirmed. 

HOME BUI1,DIXG AKD LOAN ASSOCIATION, GASTONM, N. C., V. 
MRS. 0. 0. MOORE AND MRS. J. E. DALE. 

(Filed 1 January, 1935.) 

1. Justices of the Peace D a- 
In  proceedings before a justice of the peace oral pleadings are  per- 

missible. C. S., 1500, Rule 6. 

2. Ejectment B e - Title to property held put in issue and artion in 
summary ejectment was properly dismissed in Superior Court up011 
appeal. 

Where, in proceedings in summary ejectment before a justice of the 
peace, C. S., 2366, plaintiff claims title through a deed from defendant's 
father and maintains that defendants orally leased the land from plain- 
tiff, and defendants claim that the land belonged to their mother, and 
that  thej acquired title hp inheritance from her, and that they have stead- 
fastly refused to pay rent upon demand, the ndrerse contentions of the 
parties, supported by evidence, put the title to the property in issue, and 
the jurisdiction of the justice of the peace is ousted, and on appeal in the 
Superior Court the action is properly dismissed. 

APPEAL by  the  plaintiff f r o m  C'ozcper, Special Judge, a t  M a y  Term,  
1934, of G a b ~ o s .  ,Iffirmed. 
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This was a proceeding commenced before a justice cf the peace in 
summary ejectment under C. S., 2365, et seq., and was hcard de  novo on 
appcal by the plaintiff to the Superior Court a t  term time. 

I t  is tlic position of tlle plaintiff that  the relationship of landlord and 
tenants existed between it and the defendants by virtue of an  oral lease, 
ant1 that tliis proceeding could be properly maintained. 

The  position of the defendants, on the other hand, is  that  they are the 
owners of the liouse and land from which the plaintiff seeks to eject 
them, by inheritance from their deceased mother, and contend that a 
qucstion of title is inrolved, and that  therefore tlie court of a justice of 
the peace is  without jurisdiction, in the first instance, of -he coutroversy 
between them and the plaintiff, and that the Superior Court is likewise 
~vitliout jurisdictioli upon appeal. 

A .  C'. J o n e s  a n d  Geo.  B. ,Vason for appe l lan t .  
11.. If. S a n d e r s  for  appellees.  

SCIIJCXCI~, J. Tlie pleadings were oral, nliicli were permissible, since 
tliis is a l~roceetlilig before a justice of the peace. C. S., 1.500, Rule 6. 

Cpon the trinl in the Superior Court the plaintiff contended and 
offered evidence tentli~ig to show that  it nns  the owner of the premises 
in controversy by virtue of a deed to it from tlie fatlier of the defendants 
c o n ~ c y h g  said premises, and that wlien tlle grantor vacated said prem- 
ises tllc defelidants, his daughters, orally agrwd to pay $4.00 per month 
rental for "a few mo~itlls" until they could find allother 1 lace to go, ant1 
that  drfendants have been upoli said prenlises for npl)rosimately 18 
molitlis ~vitliout pnying ally rmit whatsoever, and hare  declined to vacate, 
not~\i t l is tal~ding they have been served with notice to qu t.  

The defendants contended and offered evitle~ice tcndinn to show that  
> 

they liavc lived up011 the land in coutroversy for more than fifteen years, 
and tliat their deceased mother, and not their fatlier, was the owner of 
said premises, and that  they are now, as heirs at law of their mother, the 
olrners thereof; and that ~ i l i i l e  they have been asked to pay rent they 
hare  at all times steadfastly refused to do so, or to agree t3  do so. 

We think tliese adverse conteiltio~is and co~~tradic tory  evidence clearly 
put tlie title to tlie property involred in issue. slid made the relationsliip 
of the parties other thau that of conventional landlord a l ~ d  tenaiits. n i ~ d  
ousted tlle jurisdiction of tlie justice of the peace, and that his Honor 
therefore properly dismissed the action on appeal as in case of nonsuit. 
I n s u r a n c e  Co. T. To f t en ,  203 N. C., 431, and cases therein cited. 

Affirmed. 
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(Filed 1 J ~ ~ i i u a r y ,  1933.) 

Criminal Law G j-Law does not presume that defendant testifying in 
own belialf labors under  tcniptation to  testify falselg. 

\Vliile it is proper in n crimilial   rose cut ion for the court to charge 
that the jury should scrutinize the testimony of a defendant testifying in 
his ow11 belialf, it is error for the court to charge that tlie law pl'esumes 
the deferidant is laboring under a temptation to testify to whatever he 
tbiiiks will clear him of tlie charge, whether the defendant is so  tempted 
and whether lie yields to snch temptation being for the determil~:~ticin of 
the jury. 

 PEAL by defendant f r o m  sln~lair, J. ,  a t  ;\lav Term,  1934, of 
Drx~as r .  S e n .  trial.  

T h e  d ~ f e n d a n t  n as t r ied upon a hill of ilidictineiit chargiiig l ~ i m  nit11 
tlie murder  of his xiife, \'cia Cardrii ,  and \ \ a >  coilvictcd of ~ i ~ n r d e r  ill 
the  first clcgree. Fro111 ju(lgment of dc:ith b- c'lectrocution t l e fo lda l~ t  
appealed to  the Suprcme Court,  asqigning errors. 

S I X ,  1 .  T h e  S ta t?  cmitentlcd that  the defelirlant, v i t h  t l~ l ihera -  
tioil a d  pre111cclitatiol1, sllut and killctl the tlecensetl. T h e  tltfentln~it,  
while :lcImitting that  the tlecwsed n-as allot hv  hi.; l~is tol ,  colitc~~itlril tha t  
the sliuoti~ig. was :iccidc~ltal. T h e  S t a t r  offered critlelice tc~rtling to  
ei;tnblisl~ i ts  coiitentioi~s; a i ~ t l  the tlefe~ltl:~iit, as  a nitilc~ss ill liis 0n.n 
behalf, t,c,stified to  the  efFect t h a t  the  dercasetl was shot i n  :a struggle \\.it11 
thc dcfeiitlal~t i11 :ni effort to  Beep hill1 f r o m  takiug liis pistol 11-it11 liim 
for  tlie avo\red purpose of "getting" certain l)eopl(, n-lio l ~ a d  stolen his  
money. 

Tlle follo\vilig excerpt t a k m  f rom t l ~ r  cliargc f o r ~ l ~ s  the basis of oile of 
t h e  defendant 's exceptive assiglilnents of e r r o r :  " A h o t h e r  rule of law, 
i t  is  your  du ty  to  apply ill this  casc, is, as  you do i n  al l  crimiilal rases, i t  
is  your  du ty  to scrutiiiize tlie e~ i i l e i l c r  of a tlefc~itl~riit and  al l  liis close 
re la t io~ ls  before ncceptillg their  ex-itlc~ice as t r l ~ c .  There  is a reason f o r  
that,  gentlemen, just as  you  d l  find a reason founded oil coi~irilon sons(, 
arid h u m a n  experience f o r  all  rules of Ian-. T h e  reason f o r  that  rule  of 
law is tha t  the Ian- recognizes thr. fact that  llur~iaii  na ture  is  f r a i l  and 
IT-eak, and t h e  law presunlcs tha t  ~ r h e n  a l~ la i l  is b~iilg. tried for  a crime, 
tha t  he  is  laboring uiider a r ~ a t u r a l  temptat ion to testify to  w h a t e ~ e r  he  
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thinks may clear himself of the charge, and for that  reason it is your 
duty to scrutinize the eridence of the defendant in this case, and all his 
close relations, on account of the temptation they ha re  to secure his 
release from this charge, before accepting the testimony as true. *\fter 
scrutinizing tlie testimony and taking into consideration the interest 
they hare  in your verdict, the temptation under which th2y are  laboring, 
if you find the11 that their tcstimoiiy is entitled to belief, i t  will be your 
duty to give it the same w i g h t  you ~voultl that  of a1 y disiiiterested 
witness." 

This charge is in practically the same words as that  given in  S. v. 
Ila!j~zes Il'ilcoz, 206 N. C., 691, nhich  we held for error, antl, in con- 
formity with that holding, we think entitles the defendan, to a new trial. 
While thc law may require the jury to scrutinize the trstimony of a 
defendant in the light of his interest in tlie verdict, we cannot agree that 
"tlir law presumes" that tlie defendant is laboring under a teniptation to 
testify to whatever he  thinks nil1 clear him of the charge. Whethcr tlie 
defcnclaiit has such temptation, and whether he yields to such temptation 
and thereby testifies falsely, must be determined by the jury from hear- 
ing t h  cridence antl observing the wit~iess, and not by leg,d presumption. 

I t  should be said in justice to the learned jiltlge who tried the case that 
the opinion in S. v. I laynes  7T'ilco.c, supra, was not rendered until after  
the trial of the instant case. 

Ken. trial. 

MRS. If. F. GRAVES, QDMISISTIIATRIS, V. J. G. PRITCHETT ET AL. 

(Filed 1 January, 1933.) 

1. Appeal and  Error A d- 
The refusal to dismiss an action for laches, or because barred by the 

statute of limitations, will not be disturbed on an appeal taken prior to 
final judgment. 

2. Reference A a- 
I t  is error for the trial court to order a compulsory reference before 

dislmsiiig of pleas in  bar set up  by defendants on the grounds of laches 
and the bar of the statute of limitatior~s. C. S., 573. 

,IPPIIAL by defendants from C ~ a n m e r ,  J., at Ju ly  l'erm, 1934, of 
ALAAIAKCE. 

Civil action by adnlinistratrix of surriving partner for partnership 
accounting and for alleged fraudulent misapplication of partnership 
assets. 

There was a motion to dismiss the action for laches, or because barred 
by the statute of limitations, which mas overruled. Exception. 
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A compulsory reference was ordered, to which both sides exceptrd, and 
the defendants appeal. 

J .  E l m e r  Long and Clarence Ross for plaintiff. 
J o h n  S. T h o m a s  and S a p p  LC. Syapp for defendanfs .  

STACY, C. J. Tlie refusal to disniiss the action will not be clisrurbcd 
on appeal ( G r i f l n  2%. B a n k ,  20.3 X. C., 233, 171 S.  E., 71)) but there was 
error in ordering a compulsory reference nithout first disposing of the 
pleas in bar. C. S., 5 i 3  ; Garland v. drrowood,  172 S .  (1.) 591, 90 S. E., 
766; Jones r.. TT'oofen, 137 S. C., 421, 19 S. E., 915; Royster  c. lTrright, 
118 IT. C., 152, 2 1  S. E., 716. E r ro r  in this respect is confessed by 
appellee. 

Error.  

(Filed 1 January, 1935.) 

Mortgages H &Where foreclosure is enjoined for an accounting for 
usury, order that land be sold for debt as ascertained with legal 
interest is proper. 

TVhere injunctive relief is asked against the foreclosure of a deed of 
trust on the ground of usury and for an ascertainment of the amount of 
tlie debt due after deducting penalties for the alleged usury, i t  is lroyer 
for the trial court to ascertain, nith the aid of a jury, tlie amount of the 
debt with six per cent interest, arid to order the land sold and the 1)roceeds 
applied to thc payment thereof. 

APPEAL by defendants from I'less, J . ,  at  June  Term, 1931, of B r s -  
COMBE. 

Civil action to foreclose deed of trust, for the appointment of a re- 
ceirer to take charge of the property, and for general relief. 

The ~~la in t i f fs ,  on tr ial  i n  the General County Court, abandoned any 
claim to a personal deficiency judgment against the defendants. 

The  defendants set up, by Tray of counterclaim, claini for usury. de- 
manded penalties for its alleged exaction, arid asked for in ju i ic t i~e  relirf 
against tlie threatened foreclosure. 

The General County Court, wit11 the aid of a jury, fixed the pr iwipal  
sum due the plaintiffs, with interest at  6 per cent per aniluin, and 
ordered that  the property be sold and applied to the payment thereof. 
From this judgment tlie d~fendaii ts  appealed to the Superior Court, 
where the assignments of error were all o~erru led ,  a i d  from these rulings 
the defendants again appeal. 
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I lar i ; ins ,  T7an TT'inkle d! TT7alfon and John I z a d  for  plizinfiffs. 
B o u r n e ,  P a r k e r ,  B w n a ~ d  CE D u B o s e  for  c le fendanis .  

STACY, '2. J. T h i s  is  tlie same rase tha t  x a s  before u . ~  a t  t h e  Spr ing  
Term,  1033, opi~i ioi i  filed 1 4  J u l ~ e ,  1033, and rcportod in 204 S. C., 750, 
169 S. E . ,  620. 

Tlie tlcfeiitlants l i a w  asked f o r  i ~ ~ j u ~ i c t i w  rel ief ;  the t r ia l  court ad- 
judged t h a t  they pay  tlieir debt with lawful  interest, and no more ;  this 
:iccords with tlie decisioiis 011 the  subject, a ~ l t l  the  defc~i t l a~ l t s  h a r e  110 fu r -  
ther  grou~it ls  fo r  co~ilplaint .  l T 7 a f c n  y. G'urris, 1 %  S. C., 303, 124  
S. I:., 331;  A1lllriler 1 % .  I)~17111, 188 X. C'., 397, 1 2 1  S. E., 716;  J o n a s  c.  
.1loi8fgoge (lo. ,  205 X. C., 89, 170 S. E., 127. Tlie recold is f ree f r o m  
rewrsiblc  error ,  or a t  least ~ i o l l r  has  heen made to nppcnr. 

~ l f f i r~ne t l .  

JIARGARET J O H S  r .  H .  R. AT.IXS ET .\I.. 

(E'ilctl 1 January, 1935.) 

1. Schools and School Districts G b- 
.llairdtr?mi~ \\.ill not lie to conqicl n county to issue its 1-ouclier to pay n 

debt due by a coul~ty scllool district to n 11riacipal in its c~leuient:~ry 
school, chs. SS and 3G1, Public-Loc:~l I.RIYS of 1933, ulydyii~g olllg to 
cou~ity rc~uchers nncl county obligtltic~is. 

2. Mandamus X b-- 
A w i t  of nraiiclrrnltts call colifcr no Ilelr aut11ol.ity. but tlie writ lies only 

to cornl~el the 1)erform:llicc of a n  existing rni~listerial duty by n party 
linririg a clear leqal right to (1ern:lnd its yerformnnce. 

-\ITEAL by p l n i ~ ~ t i i t '  f r o m  I la ,? . i s ,  J . ,  nt -\ugust ?'crm, 1934, of 
U ~ . \ m x .  

C ~ T  il a c t i o ~ i  to  recowr  $280.00 for  s e r ~ i c e s  rc~ideretl  ,IS pr incipal  of 
El iz: ib(~t l i ton~l  Elcmmltary Public  Scliool (Dis t r i c t  S o .  66) )  T3lntle11 
Con~i ty .  f o r  tlic ycnr 1930-1931, nit11 application for  writs of I Y I U I I ~ ~ U I ~ I I A  

to require issuauce of ~ o u c l i c r  ail11 to  co111pc1 l e ~ y  of t 1 s  sufficie~lt to 
pay same. 

7 ' 1 ~  debt of tlie district is not deiiicd, but defendalits say plaii~tiff 's 
clailn is not :L county obligatio~i.  and  tha t  tllcre is no authori ty  fo r  l e y -  
irlg n coulity t ax  to pay  tlie samc. Fro111 tlie deiiinl cf the w i t s  of 
mcii~ilartlus the plai~i t i f f  appeals, assig~i ing errors. 
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Is TIIE ~\IATTER OF THE HOTEL RALEIGH, IXC. 

(Filed 1 Janunr;\-, 1035.) 

The jnriqtliction of n judge of tlic Sulwiior Court orPr mnt ters  inrolrcd 
ill t hc  election of directors of a c7or1mratiori crrennized under tllc I n n s  of 
thiq Stnte is statutory.  C. S.,  117G. 1177. 

2. Same-Pinoc.eeding under C. S., 1177, is sumtnaq in its nature and is 
1)rop('rly instituted 1)s 5enice of ten da)s notice on adverse ~mrties. 

3. Same: Corporations IF a-Sup~rior Court has no ~ ~ o w e r  to appoint 
rercsirer f o r  corporation in l)roc~r(ling5 under C. S., 1177. 
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a receirer for a corporation whose business is mismanage~l, with resulting 
loss of its assets, because of dissensions among its stockholders or 
directors. 

4. Corporations C a- 
7'1ie officers of a corporxtion U I R ~  be chosen only by ils directors, and 

its tlirc~tors, duly elected by its stockholders, hold office until their suc- 
cessors are duly elected. 

,IPPEAL by A. W. Pate  and W. II. Pate, respondents, from Harris, J., 
a t  Chambers in Raleigh, K. C., on 15 November, 1934. Iteversed. 

This proceeding n-as instituted by hf. H. Robertson against AL IT. 
Pate  and W. 11. Pa te  under the provisions of C. S., 1177. 

The proceeding was begun by notice in writing, signed by >I. H. 
Robertson arid addressed to A. W. Pate  and W. H. Pate.  The notice is 
dated mid was duly served 011 A. W. P a t e  and W. H. Pate  by the sheriff 
of Wake County, 011 1 2  Septcmber, 1934, and was ill words as follows: 

"To A. IT. Pate  and W. H. P a t e :  
"you will please take notice that  on Saturday, 22 September, 1934, a t  

11 o'clock a.m., application will be made to his Honor, Mr. C. Harris ,  
Judge, at chambers in  the Wake County courthouse, Raleigh, n'. C., to 
hear the proofs of M. H. Robertson and otherwise enquire into the 
matter of his complaint of the election which should 1ial.e been held by 
the stockholders of the Hotel Ealeigh, Inc., on January,  1934, and 
which was postponed from time to time, no election ever having beell 
actually held, the grounds of complaint, among other things, being: 

"1. That  there is  an  equal ownership of stock in A. 11'. Pate  and 
W. H. Pate, and in M. H. Robertson, and it was not possible for any 
matter to be heard or determined a t  said election due to the fact that the 
votes of A. W. P a t e  and W. H. Pate  were, or would 1la1.e been, cast on 
one side of any matter that  came before said meeting, a n 1  the said stock 
of M. H. Robertson would have been voted on the other side, the said 
A. W. P a t e  and W. H. P a t e  stating that  they would m t  vote for any 
person or persons, as officers or directors of the corporation, except 
themselves, t o  which the said 31. H. Robertson has a t  all times been and 
is  now opposed. 

"2. That  the said A. W. Pate  and W. H .  Pate, a t  a previous elcction 
of the stockholders held for the election of directors, l i td  been elected 
such directors and by their action in  blocking the election whicli slloulcl 
have been held on January,  1934, they forced the continualice of 
themselves as directors of the company, and as such directors they had 
elected themselves officers of the company, to  n i t :  A. W. Pate  as Secre- 
tary-Treasurer, and W. H. Pa te  as Vice-President. 
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"3. TLat  the  nlanageniel~t  of the affairs of the corporation, ~vhicl i  is 
engaged i n  operat ing t h e  Raleigh Hote l  i n  t h e  ci ty  of Raleigh, N. C., 
by  A. TV. P a t e  and W. 11. P a t e  liav proved entirely unsatisfactory, and 
the  business of tlie coiiipailg lias bee11 and is being damaged thereby. 

"hf. H. ROBERTSOX, Xpplicant." 

P u r s u a n t  to  tliis notice, A. W. P a t e  and TIT. 11. P a t e  appeared before 
J u d g e  H a r r i s ,  a t  the t ime and  place fixed i n  the  notice, and  tlien and 
there nioved tha t  tlie proceetling he d i smis~ed ,  f o r  t h a t :  

' ( ( a )  S o  sumnions has  been issued i n  a n y  niatter per taining to the  
subject-mattcr set out i n  the Complaint  of Election and  Mat te rs  P e r -  
t a in ing  Thereto. 

" ( b )  S o  :~ctioli has  been i i i~t i tutrcl  and  110 complaint has  been filed 
set t ing out i n  fu l l  the complaint of the saitl N. 11. Robertson, if a n y ;  
and  said C'ornplaint of Eler t ion and N a t t e r s  Per ta in ing  Thereto is not 
s e n  etl upon t h e v  part ics  i n  co~inection with a n y  action instituted ill the 
courts of tliis State .  

" ( r )  Sa id  Co~i lp la in t  of Elcction and Matters  P e r t a i n i n g  Thereto, if 
treated by  tlie court as  a conlplaint i n  a n  action instituted i n  tlie court? 
of tlii, s t a t e ,  docs liot s ta te  a cause of action f o r  tha t  it  doer not s ta te  
tha t  tlie directors of tlie Hotel  ltaleigh. Inc. ,  a f te r  noticc~, f:rilect or 
refused to hold a n  election for  the  selertion of directors of saitl corpora- 
t i o n ;  a11d for  tliat i t  does not s ta te  t h a t  the compla i i~ t  of 31. H. Robort- 
son i z  ill coniiectiol~ u i t l i  all election held or  ally proceediiig, act, or 
mat te r  per taining to the same. 

" (d)  T h e  court ii ni t l iont  juristlictioli to  liear or deterniine any  
mat tc r  except a s  tlie directors shall have failed or  refused t o  hold a n  
election f o r  th i r ty  (30) days a f te r  r e c e i ~ i n g  a n r i t t e n  request fo r  a n  
election f o r  directors, or i n  colinectiori \\it11 all elertioli or proccrtlilig, o r  
act, or niatter per taining to the  same." 

T h e  motion v a s  clcwicd, and  tlic. rcspontlcrits *I. IT. I'ate aiitl W. H. 
P a t e  duly excepted. 

Witliout n a i ~  i n g  tlieir exception to the tleliinl of their  motion to clis- 
miss t l ~ e  l~rocecding, the respoiidenti -1. T. l 'ate and W. 11. P a t e  t11cl.c- 
a f tc r  filed tlieir Xesl~onse to the Complaint of E lec t io l~  and  X a t t i  1.5 

Per ta in ing  'I'liereto filed hy the al)glicant M. 11. Robcrtsol~.  
T h e  proceeding n a s  then licard by J u d g e  H a r r i s  on affidavits filod 

by both the  applicant and  t h e  rcipol ide~its  
O n  1 5  K o ~ e n i b e r ,  1934, Judge I l a r r i s  filed ill the proceeding an order, 

a s  follows : 
"This  cause coni i l~g on to be heard  upon the cornplairit of 32. 11. 

Robertsoli, one of tlie stockholders, directors, and  officers of the Hotel  
Raleigh, Inc.,  and  i t  appearing to tlie court tliat due notice n a s  g i w n  
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to the  ad^ erse parties, A. W. Pate  and W. H. Pate,  who appeared a t  the 
hearings through their counsel, I. AI. Bailey. Esq., and ihe matter hay- 
ing b c ~ n  heard upon affidavits filed in behalf of the complainant M. H. 
Rober t~on,  and in behalf of the adverse parties, A. TIT, I 'ate and W. H. 
Patr ,  the court finds the following facts: 

''1. The certificate of incorporation of tlie Hotel Raleigh, Inc., was 
issued by the Secretary of Sta te  of the State of S o r l h  Carolina on 
9 May, 1932. -1ftcr the organization of said corporalion, stock was 
issued therein as follo~vs : 

Certificate S o .  1, A. Mr. Pnte  1 share 
Certificate S o .  2, X. H .  Roberts011 1 share 
Certificate S o .  3, TTT. H. Pa te  1 share 
Certificatc S o .  4, X. H .  Robertson 1 share 
Certificate KO. 5 ,  11. 11. Robertson 1 share 
Certificate S o .  6, A. TT. Pate  1 share 

" 2 .  That a t  the organization meeting, hl .  H. R ~ b e r t ! ~ o n  was elected 
prciidrnt and -1. TIr. Pate  n a s  elected secretary-treas~uer, and 11. 13. 
Robcrt~on,  Il. W. Pate, and W. H .  Pa te  were elected diiectors. At the 
first niccting of tlie directors, -1. TV. Pate  was appointed general manager 
of ITotcl Raleigh, Inc. The by-laws of the (2orporation pro\-itled for an 
annual niecting of the stockholders on Tuesday follo-sing t h ~  third 
Xonday ill J anua ry  of each and e w r y  year. The annual nieeti~ig was 
not hcld on Tucsday after tlie third hlonday in  January ,  1933, as pro- 
vidcd by the by-laws of tlie corporation, and an  effort \\as made to hold 
a meeting of the stockholders i n  the month of February, 1933. for the 
purpose of electing directors, who n ould in turn  elect offivers and a man- 
ngw of the hotel. No meeti l~g of the stockholders or dilectors was held 
in 1933. 

"Duriiig tlie nlontli of February, 1934, a meeting of the stockholders 
of the corporation was held and an equal number of r0tc.s in said meet- 
i l ~ g  being cast by hl. H. Robertson and by Al. TIr. Pate  and TV. H. Pate, a 
deadlock was reached, and nothing could be accomplished a t  said meet- 
iilg; that as the result of this condition, A. TV. Pate, who was appointed 
manager at the first meetilig of the directors, has continued as manager 
of the H o t d  Raleigh o w r  the protest of the compla i~~an t  M. H. Robert- 
son; that  as the result of tlie deadlock in the ~ o t i n g  at t i e  stockholders' 
n ~ c e t i i ~ g  held in February, 1931, and the continuation of such deadlock 
in any meeting that may be held in future, there can be r o  change in the 
directors of the corporation, or in the general manager;  that in meetings 
of the directors of the corporation, W. H. Pate and A. W. Pate  consti- 
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tute  a majori ty ,  and  will not declare t h e  t e rm of office of A. W. P a t e  
a t  a n  end or  elect a n y  other  manager, although 11. H. Robertson h a s  
protested and objected to the coiltinuation of A. TIT. P a t e  as  manager ,  
and  31. 11. Robertson has  h e m  and  will be deprived of a n y  control of the 
managenlent of the  Hotcl  Raleigh,  n h i c h  is  operated under  a lease by 
the  corporation, Hote l  Raleigh, Inc .  

"3. T h a t  i n  the  hraririgs of t lns  mat te r  before the  court,  e re ry  cffort 
h a s  been made  to reach a n  adjustment  tha t  nould  be eatisf:wtory to  
M. H. Robertson on tlle one h a n d  and  t o  A. TIT. P a t e  and W. 11. I'ate on 
the otlier hand,  and  nliirli  noultl  iw fo r  tlle h s t  interests of the stock- 
holders of t h e  corporation, but such cfforts have failcd, and tlie court 
finds as  a fact  that  the contiiluatioli of the conditions a s  they now esi.t 
places the corporation i n  imniinent danger of insol~encj- ,  arid that  it  is 
iieccssary f o r  the protection of the r ights  of stockholders and  crc4itors 
that  th i s  court exercise t h e  power g i ~ w  it  by section 1177  of tlic Con- 
solidated Statutes  of Pl'orth Carolina ant1 g i r e  such relief i n  the preniiies 
as  r ight  a i d  justice m a y  requirc. 

"4. T h a t  i n  order to prel  ent  the ins011 ency of the corporation, and  ill 
order t o  protcct the rights of all  t h e  stockholders and  of the creditors of 
said corporation, it  is  necesqary to for thwith appoint  a receiver t o  oper- 
a t e  the. Hote l  Raleigh un t i l  the fu r ther  order of this  court.  

"Whereupon, i t  is ordered and  adjudged (1) t h a t  F r e d  -1. TTilliams 
be ant1 h e  i~ hweby appointed recclr e r  of Hotel  Raleigli. Inc. ,  n irh ful l  
power a i d  authori ty  to for thwith take charge of and  operate I-Iotel 
Raleigh imnlediatrly upon  filing of th i s  ordcr, and  to mallage and con- 
trol tlie busiriev of the said corporation uni t l~r  the  orders niid d i ~ o c t i u i ~ i  
of th i s  court.  

"(2)  T h a t  said receirer give bond i n  the  sum of $3,000.00 for  thp 
fa i th fu l  performance of his  duties. 

' ' (3)  T h a t  the compensation of said receiver be and  ~t is hereby f i d  
a t  $150 00 per moiitli, togetlirr n i th  the riglit to occup> t n o  rooul. ill 
said l~otel .  free of chargc,. 

" (4)  T h a t  t h e  said receixer shall operate said Hote l  Raleigh i n  ac- 
corilance ~ i t h  the provisioi~s of tlic lcase cntered into by C'obl) Real ty 
Company and  Hote l  Raleigh, Inc. ,  and shall operate  it  i n  acrordance 
with the  Code of F a i r  Conipetition establishetl ullcler the Sa t io i ia l  111- 
dustr ia l  R e e o ~ e r y  Act fo r  t h e  operation of hotels of a character similar 
t o  Hotel  R a l r i g h ;  tha t  said recclr cr sliall t l e ~ o t e  his entire time to the 
inanagemerit and  business of said hotel, and  if the  Code permits  liim to 
d o  so, the  said receiver shall act as  clerk a s  re11 a s  manager, and  h~ shall 
h a l e  power to  employ such clerks and  other help as  m a y  be necessary f o r  
the  proper conduct of said hotel, and  to pay to them such salaries a s  
may  meet the requirements of said Code. 
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" ( 5 )  That  the said receiver shall operate the said hotel free from 
interference by any of the officers, directors, or stockholders of the corpo- 
ration, and the said receiver i s  prohibited from extendin,; any favors to 
any of said stockholders, officers, or directors in the way cf free quarters, 
or otherwise. 

( '(6) That  Ai. TIT. Pa tc  and TIT. IT. Pate  deliver to the said receiver all 
of the books, records, office equipment, cash on hand, and property of 
every kind and character belonging to Hotel Raleigh, Inc., which is in 
their possession or under their control, individually or as manager or 
officer of said corporation. 

" ( 7 )  The term of office of A. TIT. Pate  as manager of said hotel shall 
end upon filing of this order and upon the payment of his salary for the 
month of K o ~ e m b e r ,  his right to compensatioll as manager shall termi- 
nate, and if he, W. H. Pate,  or M. H. Robertson shall continue to occupy 
quarters in the said hotel after 1 December, 1934, i t  shall be at the 
rates charged other guests of the hotel for similar quarters. 
"(8) That  i n  the operation of said hotel the said receiver shall not be 

responsible to  any stockholder, officer, or director of the corporation, antl 
each and every one of the said stockholders, directors, antl officers i i  pro- 
hibited from interfering in any inannrr with the operation of said hotel 
by the receiver. 

" (9 )  That  the receiver shall file with the court a report of his opera- 
tion of the said hotel on 1 5  December, 1834, and on the 15th day of each 
month thereafter, and shall deliver a copy of said report to M. H. 
Robertson, W. H. Pate,  and A. W. Pate.  

"(10) That  I. 31. Bailey, Esq., attorney for TV. H. Pate  and A. W. 
Pate, and Murray  Allen, Esq., of counsel for N. H. Robertson, are 
appointed attorneys for the receiver. 

"This matter is  retained for further orders. 
"W. C. HARRIS, Judge." 

The respondents A. TT. P a t e  and TV. H. Pa te  excepted -0 the foregoing 
order and appealed t o  the Supreme Court, assigning a,j error (1)  the 
denial by the court of their motion that  the proceeding be dismissed, and 
( 2 )  the signing of the order by the court. 

ClytIc A. Douglass and X u r ~ a y  Allen for M. H. Robertson appellee. 
I .  X .  Bailey for A. 11'. Pafe  and W .  11. Pate, appellants. 

CONKOR, J. The jurisdiction of a judge of the Superior Court of this 
State of matters involved in  the election of directors by stockholders of 
a corporation organized under the  laws of this State is  statutory. The  
statutes applicable to such elections are as follows: 
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"C. S.. 1176. Fai lure  t o  ho ld  election.  I f  the election for directors 
of a corporation is  not held on the day designated by the charter or bv- 
la~vs,  the directors shall cause tlie election to be held as so011 thereafter 
as is convenient. Y o  failure to elect directors at the designated time 
shall work any forfeiture or dissolution of the corporatioil; and if the 
directors fai l  or refuse for thir ty days after receiving a written request 
for such election from those owning one-tenth of the outstanding stock 
to call a meeting for the election, tlie judge of the district, or tlic judge 
presiding in the courts of the district in ~li ic21 the principal office of the 
corporation is located, may, upon the application of any stockholder, 
and on notice to the directors, order an election or make such other order 
a3 justice requires. Tlie proceedi~igs governing the issuance and hearing 
of injunctions shall, as f a r  as applicable, go\ crn such hearing." 

"C. S., 1177. J u r i s d i c t i o n  of S u p e r i o r  C o u r t  ouer  e lec f ions .  The 
Superior Court judge, upon application of any person who niay com- 
plain of any election, or any proccedi~ig, act, or matter pertaining to the 
same, ten days notice having been given to the adverse party, or to those 
who are to be affected thereby, of such inteilded application, sliall pro- 
ceed forthvith,  at chambers, in any county in tlie district ill which the 
principal office of tlie corporntion is  situated, to hear the affidavits, 
proofs. and allegations of tlie parties, or other\vise inquire into the 
matter or causes of complaint, and thereupon establish the clection con-  
plainetl of, or order a new election, or make any order and give any 
relief in the preniises as  riglit and justice requires. The proceedings 
shall, as far  as applicable, be tlic same as in injunctions." 

This  proceeding was instituted under C. S., 1177. The notice signed 
by the complainant and served by the sheriff of Wake County on the 
adverse parties, ten days before the date designated for the hearing of 
the complaint, was sufficient to confer jurisdiction on the judge of the 
Superior Court, of tlie parties and of tlle subject-matter of the proceed- 
. Tlie conditions p~ecedent to the institutioll of a proceedink under 
C. S., 1176, are not applicable to this proceeding. I t  is t rue that it 
appears from tlie complaint that  the stockholders of the corporation had 
failed to elect directors, but it also appears that  a meeting of the stock- 
holders had been duly held for that purpose, on the day fixed in the 
by-laws of the corporation. The  complaint is that  no directors had been 
elected by tlle stockholders for tlie ensuing gear, and that  for the reasons 
assigned such election had been postponed, nit11 the result that  the direc- 
tors heretofore elected continue ill office. 

The assignment of error oil tlie appeal to this Court based on re- 
spondeiits' exception to the denial of their motion that the procc,eding 
be dismissed is not sustained. 

The proceeding under C. S., 1177, is summary, and is  properly begun 
by a notice in writing signed by the complainant and served on the re- 
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spoildent. S o  conditions prrcedcnt to the commencemmt of the pro- 
ceeding are required by the statute as ill the case of a pi~occeding under 
C. S., 1176. 

The question l)rcscntrd by respondents' second assigiin~ent of error 
on their appeal to this Court is whether the judge of the !Sugerior Court, 
in a proceeding instituted under C. S., 1177, on his finding that  the 
~ t o c l i l ~ o l d ~ ~ ~ s  of a corporation organized and doing business under the 
laws of' this State, at a n  annual meeting duly lield in accorclance with the 
by-laws of tlle corporation, have failed to elcct directors for the ensuing 
year, because of their inability, due to dissensions among them, to agree 
on such directors, has the power to appoint a receiver of 1 he corporation, 
and to authorize and direct such receiver to take into his possession all 
the property of the corporation, and to conduct its bus~ness under the 
ordrrs of the court, thereby depriving the corporation o'  the possession 
of its property and i ts  board of directors of the right to conduct its 
business, as authorized by the l a v s  of this State. 

This question is  aiisnered in  the negative. The statute, which is  
general in its terms and which should br  liberally construed, does not 
confer such poner on the judge, expressly or by implication. I f  it  did 
1)urport to confer such P O T W ~ ,  g r a w  questions as to its validity nonlcl be 
presented. Tlie corporati011 itself is neither a necessary nor a proper 
party to the proceeding, and for that reason its rights are not involved 
therciii, and cannot be affected by any order or orders made in the pro- 
ceeding. 

111 the instant case the judge has found that  the corporation is in 
imminent danger of insolvency because of the failure of .he stockholders 
to elect directors a t  their annual meeting in January ,  1934. TITe find 
no c~ idcnce  in tlie record t o  support this finding. On the contrary, all 
tlie evidence shows that  under the managemcnt of the diicctors who now 
hold office under a valid election, the business of the corporation has 
prospered. 

The  only controversy which has arisen among the stoc.kl~olders of the 
Hotel Raleigh, Inc., is as to who shall be chosen as officers of tlie corpo- 
ratioil, and receive salaries for thrir  services to be paid by the corpora- 
tioil. 'The statutes in this State provide a solution for this controversy. 
Tlw offirers can be chosen only by the direc.tors, to whom the mailage- 
ment of the business of the corporation is entrusted. lJntil their suc- 
cessors sliall be elected by tlie stockllolders, the present directors, now 
liolding their offices undcr a valid election, will contiiiue :IS directors, and 
as  sucli will be liable to the stockholders and creditors for the faithful 
performance of their dutics. 

We do not hold that in a proper case the Superior Court of this State, 
in the exercise of its equitable jurisdiction, is without p m e r  to appoint 
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a r e c e i ~ c r  of a corporation, n l ~ o s e  bu.inc+ l ia i  been iml)ropel l \  con- 
ductetl, n l t h  rccnlting loss to its credit015 or  \t~i~lilloltlrl . \ ,  11cca~l-e of 
irrcconcilahlc d i ~ w n s i o ~ ~ c  anlong i ts  stockl~oltlers or tl~wctor..  T h a t  
qucstion is  not presented on th i s  appeal.  We 1101~1 only tha t  111 the sum- 
m a r y  proceeding provide11 by C. s., 1177. the  j u d r e  of tlic Superior  
Cour t  is  n i t h o u t  such power. I n  accordance nit11 this  liolding, the 
order of J u d g e  H a r r i s  is  

Reversed. 

BANI< O F  C H A P E L  H I L L  r .  A. R O S E S S T E I S .  DR. S. R O S E K S T E I N ,  
D R .  L. S. B O O K E R ,  AXD E R I C  COPl.:LAKD. 

(Filed 1 Jmluary, 1035.) 

1. Appeal and  E r r o r  J e- 
Testimony plicitrtl on dire(+ cx:ln~ination liy leading questions \\'ill not 

be he111 for ~~rejuclicial erri!r u])oii objection and  exception wlierc it  np-  
pears that other t es t imo~~y to tlie same imlrort was siren by the \vitnt2ss 
and othws ullon proper qurstionr without objection. 

2.  Bills and  Sotes  G h :  Evidence J a-Eriilcnce of par01 contemporancous 
wgrewnent fo r  mode of pa jment  of note lleltl competent. 

111 this action by the payee against the makers and enilorsc,rs of n note 
srcurc~l by a dcctl of trust on lands one of tlie malters set u p  the tlefenst? 
that 11e held titlc to the Inntls :IS a naked trustee ftir the otI1t.r malxrs. 
ant1 that a t  the time the note was esecutctl the facts were e s ~ ~ l i ~ i n e d  to 
tlic lxryc'e, and tlr:at the ~ : ~ r t i c s  cntrred a par01 cc~li ten~l~or:~l icc~~~s agree- 
ni~wt that his liability on the note should be liniited to the r :~ lur  of the 
1:1n(ls : Held .  t~stiiilony of the lnrol agreement was  com])cxtcLnt untler tlie 
rule that eric1tnc.e of a liar01 contemporaneous aerecmclnt 1>roritling a 
mocle of pngmont is com1,eteiit :IS I~et\vcen tlie 11:lrties. 

3. Bills and  Sotes  G a-Snhstitution of e n d o r s ( ~ s  hy consent of a l l  parties 
held not t o  (lihrllargc original note. 

The note snrd on in this clrse was rene\ved from time to time and ul)on 
one of the r e i ~ e ~ ~ a l s  one endorser was sul~stituted for :11iotli~r e11(1orser 
I)y conseut of all the parties: IIcTd, the rene\vals and the substitution of 
c~iclorset's v i th  rhc consent of' tllc~ 1)nrtic.s (lit1 not ollerate as  a tlischarjie 
of the oriain:~l note, ant1 in ail action institutetl 11y the l~ayee, the payee 
is 1)ountl by n lrarol contemltoraiieous agreement made with one of the 
n ~ r k e r s  at  tlie time of tlir execution of the original note as  to the mode 
of rmsment of tlie 1i:rbility of such maker. 

,Irwcar, by l)lnintitf f rom S i ~ i c l u i r ,  J., and n jury. a t  J a n u a r y ,  1934, 
Civil Term.  of Dr-nriaar. KO error. 

This action was brought by  plaintiff to  reco\e18 u ~ i  a certain uote set 
fo r th  111 the coniplaint. The p r q c r  of plaintiff v a s  :IS follonq : "(1) 
F o r  jutlgrnci~t against t h e  defendants E r i c  H. Copeland, Abraham Rosen- 
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stein, N. Rosenstein, and L. S .  Booker, jointly and severally, for the 
sum of ten thousand dollars ($10,000), with interest thereon from 
2 December, 1931, until paid a t  thc rate of six per cent per annum, 
together with the costs, charges, and expenses of this action. ( 2 )  That  
the deed of trust recorded in Book 137, a t  page 266, registry of Durham 
County, referred to in this complaint be foreclosed, the equity of re- 
demption barred and the mortgaged premises sold under the direction 
of this court and the proceeds of the sale bc applied, f rst, to the costs 
and expenses of said sale; second, to the paymrnt and llischarge of the 
indebtedness evidenced by the note dated 2 December, 3 931; and third, 
the surplus, if any, be disbursed according to law. (3)  That  the court 
appoint a commissioner to foreclose said mortcra e or d2ed of trust and g .  
sell the property therein described under the guidance and under the 
direction of this court. (4)  Tha t  plaintiff be permitted to bid a t  said 
sale and purchase said property for i ts  protection. (5)  Fo r  such other 
and further relief as  may be just and proper in lam or in equity for 
the plaintiff to have." 

The defendant Abraham Rosenstein denied that  he was liable on the 
note, that he was merely holding the land as a naked trustee, with the 
agreement with plaintiff that  no personal liability ~vould attach to him 
in  the transaction. The evidence on the part  of the defendant Abraham 
Rosenstein was to the effect: I n  July,  1925, E r i c  H:. Copeland, N. 
Rosenstein, and E. S. Booth purchased a tract of land just outside the 
corporate limits of the city of Durham, and as a mattea of convenience 
had the deed to the property made to Er i c  H. Copeland and Abraham 
Rosenstein, who, a t  that  time were unmarried, to  the end that  the wives 
of the purchasers of the property mould not have to join in the deeds 
if and when the property was sold. At the time of the purchase of said 
tract of land the said purchasers applied to  the Bank of Chapel Hil l  
for a $10,000 loan. The  application was made by E. EL Copeland and 
N. Rosenstein, who went in person to see M. E. Hogan, cashier of the 
Chapel Hi l l  Bank, a t  which time they explained to fdr.  Hogan that  
they had purchased said tract of land, and that  same had been conveyed 
to  Eric H. Copeland and Abraham Rosenstein as a mstter  of conven- 
ience, as they expected to develop the property and sell it  off in small 
tracts of land, and the wives of the purchasers would not have to sign 
the deeds; and they further advised said Hogan that  Abraham Rosen- 
stein had 'no  interkst whatever in the transaction, but was acting as - 
trustee in the matter merely for the accommodation of t'ie purchasers of 
the property. I t  was further explained to the said Hogan a t  said time 
tha t  i t  had been agreed between the purchasers of tke property arid 
Abraham Rosensteiu that in signing the deed of trust and note to secure 
said loan that  his liability would be limited to the value of the property 
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tlescribrd in the deed of trust ;  that N. Rownstein and E. S. Booth xi-ould 
endorse said 11otc. and that they, togcther n-itli Er ic  11. Copcla~ld, tlie 
other p r c h a s r r ,  and the real estate purchased nould he the security for 
the wit1 $10.000 loall. Thereupon Mr.  IIogaii advised the ?aid K. Rosen- 
stein ant1 Copdantl that he n-ould take the matter up  with TT'. tT. 1101- 
loway. xlio n a s  tlicw president of the First  Sa t ional  Bank of Durham, 
S. C'., ant1 n i t h  nliom his bank liad done considerable business, and if 
Mr.  Hollon ay approl-etl of and recommc.nded the loan, that the Bank of 
C l i a ~ r l  Hil l  nould make it upon the terms and conditions stated hy said 
Copeland ant1 S. Rownstein. d short time t l~ereaft tr ,  Mr. Hollon~ay 
approved the loan and tlie same v7as made by the Bank of Cliapel Hill.  
with the understanding arid agreement that thc defendant Abraham 
Roseristein had 110 interest in the transaction, and that  his liability on 
the note would be limited to the value of the property. That  the note 
mas r rnrned from time to time as requested by tlie hal~k,  and some time 
in the summer of 1930 E. S. Booth disposed of his interest in said tract 
of larid to Dr.  L. S. Booker, at which time it was explained to the said 
Boolrer the status of tlie title to the property, and the agreement betneen 
the onners of t l ~ c  property, All~raliam Rocenste i~~ and the B a d i  of Chapel 
Hill,  and the said Booker agreed to assume the responsibility of the said 
E. S. Booth and carry out arid perforill the provisions of said agreemerlt 
that  had theretofore been imposed upon the said Booth. That  the said 
Booth was released as endorser upon said note and Dr.  L. S. Bookcr took 
liis place as such endorser. Tlie deed of trust was foreclosed some time 
in 1933, and the net proceeds therefrom Mere applied on the payment 
of said $10,000 note. The deferltlant Abraham Rosrnstein, a t  the tlme 
of liis transartion, n a s  a young man and had just returned from school 
and had no property. Judgment by default v a s  obtained against all of 
the dcfcndalits nit11 the exception of llbrallam Rosenstein, arid this 
action 11-as tried as to him only. 

Tlle material aspects of this defense by ,lbraham Rosenstein was 
denied by plaint~ff .  The issues submitted to the jury and their anslters 
nere  as follows: "(1) Did the Banlr of Cliapel Hil l  have notice at the 
time of taking the note mid deed of tru-t that -2hraham Rosenstein was 
clamling no intcreqt in the p r o p e r t ~ ,  but he was holding same as trustee? 
,I. 'Yes.' ( 2 )  I s  the dtfendant indebted to tlie plaintiff, and, if so, in 
nliat :rn~ouilt? A. . I t  v a s  agreed that tlie jury should not 
ansner the second issue, and if the jury answered the first is3uc 'Xo,' 
that the court could ansver the second issue as fo l lors :  '$7,314.01, with 
interest on $10,000 flom 31 Xarch,  1932, to 19 October, 1933, and iriter- 
est on $7,314.01 from 19 October, 1933, until paid.' " 

The judgment of the court below is as follows: "This cause coming 
on to be lieard before his Honor, N. A. Sinclair, judge presiding, and a 
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jury, and the jury having answered the issue submitted to them in fayor 
of tlie defendant Abraham Rosenstein, as  set out in the record; i t  is 
therefore ordered, adjudged, and decreed by the court that  the plaintiff 
take nothing against the defendant Abraham Rosenstein, and that the 
plaintiff pay such costs in this action as has been incurrcd by the defend- 
ant  Abraham Rosenstein." 

T l i ~  plaintiff made numerous exceptions and assignments of error and 
appealed to the Supreme Court. The  material ones and necessary facts 
mill be set forth in the opinion. 

G r u h a m  & S a w y e r  and  B r y a n t  & Jones  for plaint i f f ,  
Oscar  G. B a r k e r  and  B r a w l e y  CG G a n t t  for defendant .  

CLARICSON, J. The first issue submitted to the jury is as follows: 
('Did the Bank of Chapel Hi l l  have notice a t  tlie t i r e  of taking the 
note and deed of trust that Abraham Rosemtein was clliming no inter- 
est in the property, but he was holding same as trustee?" On co~lflicting 
evidence, the  jury answered this issue T e s , "  in f a l o r  of Abraham 
Rosenstein. From the record, none of the evidence il~troduced on the 
part of Llbraliam Rosellstein bearing on this issue was objected to by the 
plaintiff except the folloving: "Q. Mr. Copeland, that  was the under- 
standing a t  tlie time the loan was made that Dr.  Abraham Rosenstein 
was to sign the deed of trust, the note, and the notes t2 the bank? 8. 
Yes, sir, Motion to strike out answer; motion overru ld .  Q. And was 
to be responsible of course to the extent of the land secured by the deed 
of trust, aud to that  extent only? A. That  was my ude r s t a~ id ing ,  yes, 
sir. Motion to strike out answer; motion overruled." The question was 
leading, but from the evidence that had theretofore bem introduced on 
tllc subject, we do not think that it was prejudicial. 

There was other evidence of like import, unobjected to by plaintiff, 
for esample, Abraham Rosenstein testified, in part : '(,I11 I know of the 
real estate trmisactions is that  my  father and Er ic  Copeland asked me 
to accommodate tliem as trustee in this matter so that  my mother and 
Ernest Booth's wife mould 11ot lial-e to sign deed for any trai~saction. 
I n  those days, real estate was booming and in case they wanted to make 
a transaction quick, we would ~ o t  have to call upon their wires to sign 
tlie deed. I t  was my uilderstai idi~~g I wo~ild be a t r ~  stee simply and 
p u r ~ l g .  I didn't have any il~terest in the property and (didn't know any- 
thing about it, and it \ \as simply a matter of accomniodation for niy 
father aud Mr. Copeland. -It the time I signed the notes, it was my  
u~lders tandi~ig  that  I was just a trustee and had no responsibility what- 
eyer beyond tlie value of the property. I have never paid any interest 
oil any of the notes and neyer received ally benefit from the land." 
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E r i c  Copeland tcstificd, i n  p a r t :  "TTe told M r .  H o g a n  (cashicr of the  
plaintiff's bank)  tha t  he. Albralianl R o s ~ n s t e i n ,  had  n o  irltrrest i n  the 
property and  n a s  signing a s  a conrenirnce and  accommodation to tlie 
other  onners ,  and  he n a s  not responsible f o r  the  property or anyt l i i~ig.  
W e  had  t o  have  the money to buy the proper t - .  T h a t  a t  t h e  tilne the 
loall n n s  sccured the  finaricial conthtion of N. Rosenstein and  Booth n as 
good. D r .  , Ib ra l ian~  Rosenstein did not pay "19 p a r t  of t h e  interest 
on t h r  11ote to t h c  R a n k  of Chapel  Hill." 

T h e  other  exceptions and assignlnents of error  made  by plaintiff and 
to the  charge of tlrc court below we thilrk u~inrcessnry to consider. T h e  
adrr~ic.ioii of this  eritle~icc n a s  the  "milk i n  thc cocoanut." T a s  w i -  
dencc of th i s  collateral agreeniciit eompctcnt ? V e  think so. 

I n  Jzisfitc 2 % .  Pore ,  198 S. C'.. 263 (265-6-7), slleaking to the ,inhjcct, 
is t l i ~  follon ing :  "Parol  witlencc offcred hg drfrntlnrlt fo r  tlie purpose 
of 4 o ~ r  ing  all  tlie tcrnls of the contract bctneen plnil~tiff and  tlcfrntlant 
v i t l i  respert to tlie transaction of ~ i l l i c h  the  exccntion of t h e  ~ i o t ~ ~ s  T\ as 
oiily n l ~ a r t ,  \rasa"dn~issihle and conipetcnt fo r  tha t  purpose. C'rown ('0. 
7.. . Jonc~s .  196 S. C'.. 209, I 4 3  S. E., 5. T h e  a g r c ~ n i c n t  ~ l i o w 1  1)r the  
wi t lcnw tloes not contratlic~t, add to, alter,  or m r y  the  tcriiis of the notrs. 
. . . T h e  contract,  nliicli  ilefendant alleged i n  his a n s n c r  n a i  c n t ~ l c t l  
illto 117 a ~ l t l  betneen h im ancl tlic plaintiff c o n t t m l ~ o r n ~ ~ e o ~ ~ s l p  n it11 the 
esecution of tlie notes, n as, i n  effect, tha t  defeiltlant shoultl be t l i~c l in rg td  
of liability upoil his  c o n \ c ~ a n c e  of the lmitl to  Gcorgc W. I h i g h t ,  
Ednarcl  I I iggini ,  anti Snlnucl Puleston, and  upon their  assuniption of 
t l ~ c  ~lotes .  I'arol critlcncc to  show thii; contract n as at ln~iwlhle  upon the 
principle on which E a n k  1'. T T ' L ? I C / O I I ,  193 S. C., 370, 137 S. E . ,  3'20, \I as  
tlccidrd. I n  thc  o p i n i o ~ ~  i n  tha t  case it  is  said, (The  l a w  is  firmly est:tb- 
lislied tha t  parol el idence is  inatlnlissible to contradict o r  r a r y  t h e  teiiris 
of a ni,eotiable i t i i tnunent ,  but this  rule  tloes not app ly  to a parol agree- 
mcwt madc c o ~ l t c n i p o r a ~ ~ c o n s l y  n i t h  tlic ~ r r i t i n g  p r o ~ i i l i n g  a modc of 
lpaynwnt.' S o r  tloes the r u l r  app ly  to such parol  agrccmclit provitlinp 
for  t l i~cl large of the, maker  othern-i5e tlian hy p a y r n e ~ ~ t . "  Sfac k 1.. Stac 12, 
0 2  S. C'..  461 ; TTri /son r .  .l l/sli~.ooX, 203 N. C.. 498;  Tnaf C'o. 1 % .  

iT711t?e~, 2'06 S. C., 1 2 4 ;  Gctllnii c ~ y  r .  7 71,ad, an t? ,  163. 
T h e  l)l:~intiff ront(wc1s tha t  the original note n a s  paid by rcncn :lls 

f rom t ime  to time. W e  carinot i o  hold. T h e  snbqtitution of a I I I ~ W  

e l l t lor~er  u l io  acquired anotlicr endorser's interest i n  the land n a z  done 
1)y consent of all. T h i s  action is  betneen the original parties. I f  tlie 
notc had  been transferred i n  due course, another  principle noultl  allply. 
I n  Grnc e v .  dfricXlant1, 1% S. C., 369 (372) )  n-e find tlie fol loning:  
" In  8 C. J., 4-13 (656) )  i t  is  sa id :  ' T h e r e  a notc is gireri merely i ~ i  

renewnl of another note, arid not i n  payment, the r e n ~ ~ v a l  docs ]lot 
extinguish the original debt nor  i n  a n y  way change the debt, exccpt 117 
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postponing t h e  t ime  of payment.' Bank z!. Bridge~s, 98 S. C., 67. If 
the  sec:ond note be g i ~ e n  and  accepted in payment  of t h e  debt, and  not i n  
renewal of the  obligation, a different principle will apply. It'ilkes v. 
III~'IIPT, 156 N. C., 428; Collins v. Davis, 132 3. C., 106; Smith v. 
Bynzim, 92 S. C., 108. The first note was surrendered, i t  is  true, bu t  
the  plaintiffs7 admission tha t  the  note sued on v-as accepted i n  renewal 
i s  inconsistent with a n y  suggestion t h a t  t h e  original d ~ b t  was thereby 
extinguished." 

F o r  t h e  reasons giren,  we see no prejudicial or r e ~ e r s i b l e  e r ror  on the 
record. 

N o  error. 

THE EQUITABLE TRUST COJIPAST. TRUSTEE, V. THE TTIDOWS' FUSD 
O F  OASIS AND OJIAR TEJIPLES, CHARLOTTE, ? \ % R T I ~  CAROLISA, A h D  
MRS. AXNA LEA LASSBURGH v. THE WIDOWS' FUND O F  OASIS 
AND OJIAR TEJIPLES, CHARLOTTE, NORTII CAROLISA. 

(Filed 1 January, 1935.) 

1.  Insurance G a - Contract defining ~ssoriation as F'mternal Benefit 
Society held Fraternal Benefit Contract governed by C. S., 6308. 
d contract in the form of a life insurance policy xitli  a mutual benefit 

society, which contract stipulates that insured agrees tli~tt  the society is a 
Frntcrnal Benefit Society a s  defined by C. S., 6497, is a Fraternal Benefit 
Contract, and C. S., 6508, prescribing certain linlitations upon the desig- 
nation of beneficiaries in such contracts npplies, and the contention that 
the coutract is not controlled by the statute for tlitlt the statute applies 
only to membership benefits and not to insurance pcllicies, cannot be 
sustained. 

2. Insurance G f-Trust company held not properly ncuned beneficiary 
in Fraternal Benefit Contract. 

An incorporated trust company, authorized by a trust agreement to col- 
lect tlie proceeds of life insurance policies on the life of tlie trustor upon 
his death, and administer the funds for the benefit o! the children of 
the trustor's sisters, with power to advance money to the trustor's admin- 
istrator to pay tares, claims, or other indrl1tedness of the estate, may not 
be named he~ieficinry in  a Fraternal Benefit Contract on tlie trustor's 
life, tlie trustee not being a natural persc'n nor a charitable institution 
a s  defined by C. S., G508, and being cmponered to uqe the funds for pur- 
poses other than for tlie benefit of the trustor's kindred, and where tlie 
wife of the trustor is named beneficiary in  the Fraternal Benefit Contract 
and tlie attempted chaiige of beneficiary to the trust ~'omp:iny is n ~ a d e  
n-ithout the consent of the wife, a s  required hp tlie by-lav s of the society, 
made a part of the contract, for change of beneficiary, the trustor's wife 
and not the trust company is entitled to the proceeds of the Fraternal 
Benefit Contract. 

CITIL ACTIOX, before Shaw, Emergency J., a t  Apri Special Term,  
1934, of NECKLENBGRG. 
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On 1 May, 1930, Henry  B. Lansburgh received a benefit certificate, 
Xo. 1224, from The  Widows' Fund of Oasis and Omar Temples. The  
amount of insurance provided in  said certificate was $1,200, and the 
beneficiary named therein was Mrs. Anna Lea Lansburgh, n i f e  of the 
insured. 

On 14 January,  1932, Henry  13. Lansburgh executed a trust agree- 
ment n i t h  the Equitable Trust  Company, trustee. This trust agree- 
ment recites that  "the insured tlesirtls to establish a trust of certain poli- 
cies of insurance upon l ~ i s  life, and of the proceeds of said policies, 
which policies are set forth in  Schedule A," etc. Paragraph 5 of the 
trust agreement provides that  '(011 the death of the insured, the trustee 
shall, with reasonable diligence and dispatch, collect the net proceeds of 
such of said life insurance policies so made payable to i t  as are tllen in 
force. . . . But  tlie trustee may utilize the proceeds of any policy 
to meet expenses illcurred in connec.tion with enforcing payment of any 
other policy." Paragraph 7 authorizes "said trustee, 111 the exercise of 
its sole arid absolute discretion, may purchase securities or property of 
any kind, . . . make loans or advances to the executor or atlminis- 
trator of the insured in  case such executor or administrator is ill tlle 
opinion of said trustee in need of cash with which to pay taxes, clailns, 
or other ii~debtedness of the estate of the insured." I t  was further pro- 
~ i d e d  that the net proceeds of the trust should be held by said trustee 
for the use and benefit of the children of sisters of the insured accord- 
ing to certain limitations set forth in tlie instrument. 

On 26 October, 1932, the insured made an application to the Widows' 
Fund of Oasis ant1 Omar Temples, declaring that  the aforesaid Certifi- 
cate S o .  1624 had been lost and applying for insurance in the a n l o ~ n t  
of $1,200, and specifjing that  in the new certificate or policy his nife,  
- h i l a  Lea Lansburgh, should be made beneficiary, reserving the right to 
chaige the beneficiary. Accordingly, Policy or Certificate No. 1 1 6 9  
na9 duly issued to the insured and such policy named -Irma Lca Lans- 
burgh as  beneficiary. 

Thereafter, on 13 Xarch,  1933, the insured requested the X T l d o ~ ~ s 7  
Fund of Oasis and Omar Temples to name the Equitable Trust Com- 
pari,v of Balti~norc, Maryland, trustee, as the beneficiary in said policy. 

The insured died on 2-2 March, 1933. After the death of the insured 
the ~vidow, Anria Lm Lansburgh, claimed the fund and brought a suit 
against the Widons' Fund of Oasis and Oiriar Temples, Charlottr, North 
Carolina, to recover the same. I n  the meantime, the Equitable Trust  
Company, trustee, brought a suit against the same defendaiit, asserting 
that it was entitled to the insurance fund by r i r tue  of the fact of the 
change of beneficiary from the wife to said plaintiff. 

The  cases mere consolidated for trial. 
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T h e  widow, i h ~ l a  Lea Lansburgh,  offeretl i n  evidence the  by-lnns of 
the TTidows' F u n d  and  cer tain a l l c g a t i o ~ ~ s  i n  the pleaclings tending to 
show the facts  as  above stated. T h e  Equitable  Trus t  Company offered 
i n  evidence Pol icy KO. 11GS9, "with tlle llame of Lea  Lansburgll, 
wife of beneficiary, striclren out ~ ~ i t l i  red ink," etc., and also oficred t h e  
trust agreement betn-ecn i t  and tlie insurctl. Section 1 0  of thc by-lans 
of tlic Widov  P' F u n d  is as follows: " I n  case the certificatcx of mwiber -  
sh ip  illall bc lost o r  c lcs t roy~l ,  aacl a illember desires to procurt. a nen 
certificate of membership, o r  desires to  change t h e  bc~ieficinry tie-ignntctl 
therein, he sllall 11a.i-e the  designated beneficiary, if l i ~  iug, join ill the  
applic~ation for  a new certificate, o r  f o r  c1l:liig.e of t h e  he~lcf ici :~y."  

Tn o i swcs  n ere subnlittctl to  the jury,  as  follov : 
1. "Is  tlir  defendant indebted t o  the p l a i ~ ~ t i f f ,  N r s .  . i l ~ n a  Lea Lans- 

burgh ; if so, i n  what  amount  ?" 
2.  "Is tlie defe~ldarit  inclebtetl to the plaiutiff Equitable  Trus t  Com- 

p a n y ;  if so, i n  what  amouiit?" 
T h e  court i~ i s t ruc tcd  the j u r y  to a n s m r  tlie first issur' "yw," a ~ i d  the 

second issue '(No." 
F r o m  jut lgme~lt  upon the ~ e r d i r t  i n   fa^-or of tlic niclon., the 1':quitnble 

Trus t  C o ~ l i p a ~ ~ y ,  trustcc, appealed. 

B~toc;lms, ,J. Tlie lcgnl p r o b l m ~ s  1)resc11tctl a r c  : 
I .  Docs C o ~ i t r a c t  S o .  IIGSD, issued by  the Widows' E 'u~ld ,  fal l  r i t h i n  

tlich l ~ r o r i s i o i ~  of C'. S., 650s ? 
2.  W a s  the sul~st i tut ion of the Equitable  Trus t  Couil:any, trustec, fo r  

,i1111:1 Lea I,a~isburgli, n-if?, a r a l i d  cliangc of b e ~ ~ e f i c i a r \ - ' ?  
C. S., sec. 6491, e l  scq., collstitutes the  s tatutory h n -  ~r . i t l l  refcrc~rce to  

f r a t c r ~ ~ a l  ortlors and societies. ( a )  "Fraternal Uenefit Society" is tlc- 
f i ~ ~ c t l  11y C'. S., 6407. C .  S., GjOS, specificw the belieficiary i n  frat i ' rnal  
ccrtifiv:ltt>s or policios issued to members of the or(lcr. I t  is ~ lo tc~vor t l iy  
tllat .sucl~ bcl~etic>inr,~ s11:1ll he 11ntnra1 lwrsoni, - \ ~ l i o  crrc k i n  to thc illsurctl 
by blood, ni:lrri;~ge, or adoption, or depentlelit " u p o . ~  tlic I I I C I I I ~ . "  
Certaill  c l~ar i t ab lc  i l ~ s t i t u t i o ~ l s  11121~7 be a b(wefici:lry, but tllc Equitable  
'I'riist Conlp:lny, t r u s t t ~ ,  is not n-ithin such s tatutory tl(+gilatioll. T h e  
s tatutc  provides tha t  "within t h e  ahore i l~struct iol ls  ea1.11 meillher s l id1 
hnvc. tlle riglit to  designate liis beneficiary, and, f r o m  t i .ne to tinw, 1i;lre 
tlio s:rnlc cll:\~lged i n  nccortla~lcc n-it11 tlie l:~ws. rules, a11t1 r ~ g u l a t i o l i s  
of soriety," etc. 

l'lic k:quit:lblc Trus t  Compmly, trustee, insists, licwevel~, that  the 
s tatute  applies to me~libcrsliip beiicfits, a11d tha t  :is Col tract S o .  11GSD 
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is  a policy of insurance, i t  is thereby excluded f r o m  the operation of 
C. S., 6.iOS. Contract  No.  11689 is  i n  the f o r m  of a n  iiisurance policy. 
I t  require.. the payment of a mo~it l i ly  p r c l ~ i i u m  and  contains w r t a i ~ i  
prorisioiis relat ing to forfeitures, loans, assignments, legal rcswve, ctc. 
I-Ionel cr, paragrap11 1 2  of the  coiitract is as  f o l l o w  : "The iilsured 
agrees that  the  JTrtlons' F u ~ i t l  of Oasis and O n m r  Teiliples is a F r a -  
t e r m 1  E c i i ~ f i t  S o c i ~ t y  ni t l lout  capi tal  stock, organized aild c a r ~ i c ~ i l  oil 
solely fo r  the mutua l  be~iefit of i t s  i n s n r d  n1ernbers and  tlieir helicficia- 
r i m  : ~ n d  not fo r  profit, a i d  h a l i u g  a lodge qystenl alld rellresentatire 
fo rm of g o \ e r n i ~ i e n t ;  tha t  the by-lav s of the associ:ltioil, tlic application 
for  incmher>hip t11twi11, tlic medical e s a m i m t i o n ,  if ally, signed by the 
a~)l) l ic : l~l t ,  a ~ i t l  this  policy, c ~ m i t i t u t c  the c>utlre :~greemcwt k t n e c ~ i  the 
partic,s hereto," ctc. Tlliy declaration i n  t h e  contract classifies i t  
squarc.ly n i thill  the defiiiit~orl of E'raterilal Benefit Society co~l ta i~ ic t l  111 

. S., 6 4  3laiiife.tly, tl~crcd'orc, tlic contract inust be interpreted ant1 
construct1 as  :r Fr:~terilal Relicfit Contract,  and, if so, C. S., 65OS, i. ap- 
plicable. 

I11 answering tlie secoricl prohle111 of la\\-, i t  must,  therefore, bc as- 
hulllet1 tha t  C. S., GiOS, golerris tlie irlterpretatioil of contract.  T h e  
Equitable  Trus t  C'onipaily, trustee, is not a re la t i l e  by blood or  mar -  
riage t o  the  insured, nor  is i t  a c l~pendent .  Whi le  the t rus t  compaliy, 
u~icler the t ru r t  agreemerlt with the iiisured, is  ill grlieral terms required 
to u>e tlie fuucl fo r  the u w  and bellefit of the cliildreii of the sisters of 
t l i ~  iilhurtd, lie\ ertlwlest the t rust  agreement autliorizei and er11poners 
tllc trlli tcr i n  the c w w i s e  of i ts  discretion to a t l ~ a ~ i c e  money to the 
cscidutor or a t l l i i i i i i~tr ;~tor  of the  insured ' k i t h  n h i c h  to pay taxes, 
claims, or other  indehttdiiess of the estate of the  insured." 

F u r t l ~ e l m o r c ,  the by-laus of W i d o m '  Fulid nPrc o f f e r d  i11 e l i d e ~ i r e  
'111(1 artlcle 1 0  tllercof declares "in case the  certificate of mernlwciliip 
,1in11 lw lost o r  dcstroyt~tl, autl a member cle,ires to procure a lien- certifi- 
cate of mci1ihcrsl1ip, or t!c,>irey to change t l ~ e  beneficiary tlesig~iated 
tllc r c i i ~ ,  lie &ll 1i:rle tlw ilc+~ated beneficiary, if l i ~ i n g ,  join in  the 
a p p l l r : i t ~ o ~ ~  for  a lielr certific-nte," etc. P;rragral)ll 12 of Contract l l 6 S 9  
sl)wifiei tha t  t l ~ c  11:-lan s a s  I\ ell as  the  policy shall 11c a par t  of the  
aqrcwuelit betn ocw tlie partie.. T h e w  i i  no evitleiice that  thc ife, 
,11111~1 L m  L a ~ i \ b u r g l ~ ,  tlic h c l ~ e f i c i a r ~  i n  tlie original rlieniher~liip crrtifi- 
r n t t  ~~liic-11 \\:I< lo-t, coriie~ltetl to  tllc c l i m i ~ ~ a t i o i i  of her  llamc 215 h e -  
ficiary 111 ( 'ontract S o .  11689 and the  substitution of Equit:~blc T r u t t  
C'onipal~y. tru.tec. 

Therefore, the  court co~icludcs upon the ent i re  rccortl tha t  a i  C. S., 
6208. i i  applicable, the cliange of l~c>neficiar\- n a s  inral id .  I t  iiecessnrily 
fol lons tha t  the n i fe ,  A h l i a  Lea Larisburgh, is  entitled to  the  l)roceetls 
of the coiitract. and that  the rul ing of t h e  t r ia l  judge was correct. 

A l f i r ~ n e d .  
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FANNIE  A. GROOME r. CITY O F  STATESVILLE.  

(Filed 1 January, 1935.) 

1. Negligence C a-Court's refusal t o  charge t h a t  choice of dangerous 
way was cont r ibu to~y  negligence where safe way was open held 
error. 

The evidence in this case tended to show that  plaintiff', in recrossing a 
street a t  an intersection in a slightly diagonal course by the same route 
used by her in crossing the street a short time before, slipped on ice and 
snow along the gutter on the south side of the street and fell to her 
injury. There was evidence that  plaintiff could have avoided the ice and 
snow by crossing directly a t  the intersection, and defendant pleaded 
plaintifl's failure to have so avoided the hazard a s  contributory negli- 
gence, and aptly requested special instructions on this aspect of the case: 
H e l d ,  the court's refusal to give the requested instructions was error 
entitling defendant to a new trial although the court correctly stated the 
abstract law of contributory negligence, and the charge mould have been 
sufficiently full in the absence of the request for special instruction. 

2. Trial E e- 
'The refusal of the court to give instructions aptly requested which pre- 

sent a material aspect of the case supported by the evidence and plead- 
ings is reversible error. 

3. Same--Form of special instructions requested held no t  fatally defective 
i n  th i s  case. 

A request for special instructions will not be held fatally defrvtive 
bexiuse prefaced upon the finding of the jury from all the evidence in- 
stead of by its greater weight, since the instruction a s  requested wonld 
have been substantially correct when taken in connecticn n i th  a correct 
instruction from the court on the burden of proof on the issue. 

APPEAL f r o m  Harding, J., a t  M a r c h  Term,  1934, of IREDELL. N e w  
trial.  

T h i s  action was instituted by t h e  plaintiff f o r  personal injur ies  sus- 
tained by  her  f r o m  a fal l  while crossing Cour t  Street,  on snow and ice 
alleged to h a r e  been negligently allowed by the defendaut to accumulate 
and w m a i n  a t  the  intersection of Cour t  Street  and  h h e t i n g  Street  in  
the  city of Statesrille.  T h e  defendant denied tha t  i t  negligently allowed 
the  accumulation of snow and  ice, a n d  alleged "that t h e  plaintiff, with 
ful l  knowledge of t h e  then existing conditions, negligently and  carelessly 
attempted to cross said street and  slipped upon the  ice a ~ i d  fell  upon the  
street, and  t h a t  such injur ies  as  she m a y  h a r e  sustained were solely due 
t o  her  own carelessness and  negligence," and pleaded t h e  contributory 
negligence of the  plaintiff i n  b a r  of recovery. 

T h e  usual  issues of negligence of the  dkfendant, contr ibutory negli- 
gence of t h e  plaintiff, and  of damages sustained, were submitted to  the  
ju ry  and  all  answered i n  favor  of t h e  plaintiff. 
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From thc judgrne~it based upon the verdict the defendant appealed to 
the Supreme Court, assigning errors. 

Grier, J o y n e r  iE I f a r t n e s s ,  ITr .  I?. B a f t l ~ y ,  L e w i s  & Lewis, B a g b y  & 
Ail, e n ,  and  S t e u ' a r f  B Bobblff fo r  p lalni i f f .  

I,rrt~tl tC. bSozc~ers and 2. T'. Long  for ( J ~ f e n d a n f .  

SCHFSCK, ,T. The tlcfelldant ill apt time requested the court to charge 
the jury as follon s : "That ~f the jury shall find from :ill of tllc c.ritlence 
that t h r c  TI a s  ire or w o n  a t  thrx point where the plaintiff slipped autl 
fell, all({ that there n a s  tlangc~r of s l ~ p l ~ i n g  and falling on such ice or 
w o n  to one attenipting to na lk  on or across the same, and shall further 
find that  the plaintiff saw or should have seen thr  danger, and shall 
further find that she could ha\  P reached her autonlohile by going around 
said ice or slion-, or by another route, but that  she cont~nued on antl 
s t e p p d  11pon miti ire or s ~ ~ o n .  and slipped and fell, then the pla~ntiff 
would be guilty of contributory negligence and the jury ~roult l  a ~ ~ s n c r  
the second issue 'Yes.' " His  Honor tleclined to give the instruction 
ant1 the defe~ldaiit excepted. 

Therc was ~ ~ i d c n c e  tencling to 4lorrr that the plaintiff first crossed 
Court S t rwt ,  in a slightly diagonal course, from tlie south to tlie north 
side thereof, made purchaser at the Curb Market, and then recrossed 
Court Street back to the south side, practically retracing her stcys, with 
packngcs under her arms. and that  as shc reached tlie accunlulatioll of 
s n o ~ r  and ire at thc south side of Court Street, orer  1%-hich she had 
passed. but a few nlinutes before, she placed her foot upon said snow 
and ice and fell. There was evidence tending to show that  the streets 
ant1 sidewalks wcre clear of snow and ice except thc south side of ('ourt 
Strcet, and that  therc was 110 snow or ice on the north sidc or in the 
middle of this street, and none on Neeting Street, and that the plaintiff 
could I I ~ T P  gone to thp northcast corner of the intersection of Court 
Street and Xeeting Street and the11 have gone directly from there across 
Court Strcet to the southcast corner of such intersection, instcad of 
going diagonally across Court Street, antl then proceeded on Meeting 
Street to her automobile without encountering the accumulation of snon 
and ice upon ~vliieli she fell. 

We think that  this evidence furnishes a sufficient basis for tlie re- 
quested instruction. W e  h a r e  examined the charge, and ah i l e  it ap- 
pears to he a correct statenlent of the law of contributory negligence, and 
wns possibly sufficiently full in the absence of tlie prayer for special 
instructions, it  does not, e i t h ~ r  in words or in substance, present to tlie 
jury the principle adrancetl by the instruction requested that a person 
to nhom two courses of conduct are open, one dangerous and the other 
safe, is required to exercise due care in  choosing which course to pursue. 
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"If two ways are open to a person to use, one safe and the other dan- 
gerous, tlie choice of the dangerous way, with knou-ledge of the danger, 
constitutes contributory negligence. . . . And whei-e a person sui 
juris knows of a, dangerous condition and voluntarily goes into the place 
of dauger, he is guilty of contributory negligence, which will bar his 
recovery." Dunnecant V .  R. R., 167 N. C., 232. 45 C. J., 961. 

I t  is a n-ell-established rule in this jurisdiction that  if a request is 
made for a specific instruction, which is correct in itself and supported 
by evitlence, the court must give at least the substaiice thereof, and that  
a general abstract charge as to the law of the case will not be considered 
a sufficient compliance with the rule. S. v. Henderson, 206 N. C., 830. 

I n  Baker V. I Z .  R., 144 N. C., 36, i t  is written: "We hsve held repeat- 
edly tliat if tliere is a general charge upon the law of tht: case, it  cannot 
bc assigned here as error that  tlie court did not instruc the jury as to 
some particular phase of the case, unless it was specially requested so to 
do. . . . I t  would seem to follow from this rule. and to be incon- 
sistent with it if we should not so hold, that if a special instruction is 
askcd as to a particular aspect of the case 11resented by the evide~~ce,  it 
should be giveii by the court with substantial conformity to the prayer." 

The plaintiff's position tliat the defendant's prayer for special instruc- 
tiou is fatally defective because it is prefaced by the wolds "That if the 
jury shall f i d  from all the el-idence," instead of '(That if the jury shall 
fi11d hy the greater weight of the t.vide~ice," is ui~tenable, for the reason 
that the tlcfendai~t had a right to assume that the court mould properly 
charge tlie jury, as lie did, that the burden of proof u rou  tlie issue of 
contrilutory negligence n a s  ul)oli the defei~tlant to estab ish the affirma- 
t i re  by the greater weight of the wide lm,  and if the requested instruc- 
tion had been g iwn,  in tlie language in which it was couclictl, in con- 
nection nit11 this general instruction as to the degree of proof required 
of the dcfentlant, it  would have been in substantial coi~formity with the 
rulr.. 

The dcfe~idant, a t  the proper time and in the proper form, h a ~ i i i g  
requcstcd special instructiol~ as to the duty of the plailtiff to use due 
care i n  selecting her route on recrossii~g the street, rilther t l ~ a n  rely 
upon the general charge as to contributory negligence, mid having made 
suficit~nt nllcgation aud offered sufficient eridence up01 n-hich to base 
sucli special ii~struction, we coilclude that his Honor's refusal to comply 
with the defentlai~t's request was error. 

Since there must be a new trial for the error assigned, no useful pur- - 

POW earl bc scrred by n discussion of the other interestin; questions p e -  
selitetl in the record, as they are uot likely to again arise. 

S e n .  trial. 
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ALBERT WILSON r. E. H. ('LEXIEST C'OJIPANT aso UNITED STATES 
CASCAIATT CORIPAKY. 

(Filed 1 January, 1935.) 

Master and Servant F c-Evitlence held insufficient to invoke principle 
of equitable estoppt~l relied on by claimant to defeat N. C. Code, 
8081 (ff). 

('laimant sustained an injury by accident arising out of ant1 in the 
course of his employmelit, but no vlnini for com~ensation \rns filwl with 
the Intlustrial Commission for more tlian twelve montlls after the injury, 
N. C. Code, SOSl ( E ) .  Claimant testified thnt within the tnelre  months 
period he  inquired of his superintendent sercrxl times :IS to comgellsa- 
tion, and n-ns told on one occasion that his "wages were going on." and 
thnt he rclictl upon the forenl:ln's statement. The evidence tliscloscd 
that 1 1 ~  rewired no napes or comlwnsation for orer twelve month.; nftrr 
the injury : IIcTd. the facts (lo not I~riii:: the c a w  within the lrriueil~le of 
equitable rstopl~el, there bcing no request by (1cfentl:uit tliat chimnnt 
delay the pllrsuit of his rights, nor was there :rn e s ~ r e s s  or iml)litd agree- 
ment not to plead the statute, a l ~ d  claimant's right to coml~nisntitri~ was 
barred by i\'. ('. ('ode, SO81 ( f f ) .  Whcther S. C' .  Code. SOS1 ( f f ) ,  is a 
statute of limitations or contlition l ~ r e c e d ~ n t  to the right to recorlJr corn- 
pensation ~rllich cannot be waired Iry the 1iartit.s. qztrr'rc? 

CIVIL ;\rl I O A ,  before , Y i , ~ i l a i i ~ ,  . J . ,  at  Illarc'li Term,  1924, of O R  \ A I T I  . 
Plaintiff wffcl.etl nil ~ ~ i j u y  by :~c+ricl(~iit i l l  t he  cour-P of 111. ~ I I I ~ I ~ O J -  

mriit  oil 1;i A u g l ~ ~ t .  1929.  H e  en1l)loyecl coui ivl  :ri~tl filtd :t (.lCtii~i \\it11 
tlie I i ~ ~ l n ~ t r i a l  ( 'on~ii i ishiol~ oil h Scl)tclmhcr. 1930. T l i e r c u l ) o ~ ~ .  :t licar- 
ing  n a s  hntl before ( ' o n ~ u i i s q i o ~ ~ e r  ,111~~1, \ \ h o  f o n ~ ~ r l  thnt the i ~ ~ j l i r y  to 
plaintiff arose out of n ~ ~ d  i n  the  course of l ~ i i  c m l ) l o ~ r n c ~ ~ t ,  a11t1 rlil~t :IS 

a result thcreof he liad iuitaiurltl a t n e n t y  per cent periiinnellt lo+ of 
usc of lii i  iiylit leg. H e  nlio foulit1 "that iio nr i t ter l  report of t l ~ c  acri- 
dent by the euiployee, employer, or i ~ ~ ~ u r a ~ i c e  c ~ a r r i w  n a s  filrd nit21 the 
Indus t r ia l  C 'ommiss io~~ nitlli i l  one year froin the dattl of the ac~r~t l rn t , "  
and del~icxl :ti1 nnarti .  T l ~ e r e  n a b  nil a p p t a l  to the ful l  ( 'oin~~iission, 
ant1 it  found tha t  no (*lair11 for  c o m l ~ c n s : ~ t i o ~ i  hat1 been filed by : t~~yolic. 
within one year  n f t r r  the accident. a ~ i d  a130 that  L'tlie c*lai~llant n a, lei1 
to  h e l i e ~ c  1,- officials of the defriidant einployer t h a t  lie would h r  taliell 
care of, a11t1 i n  re ly i i~g  u11o11 tlicir stotemeuts tha t  he  n o u l d  be tahen 
care of, prereiitcd hiill f r o m  t n ~ p l o y i ~ ~ g  coui~sel  aiitl filmg hi,  claiiu 
withi11 tnclve mo~~t l i s , "  and  collcludttl tliat "the defenda l~ t  ought not to 
be permitted to plead the s tatute  a i d  defeat tlie rights of tlie r i t ~ p l o y ~  
in this  caw, and v e  helie\-e t h a t  the  in-inciplc of equitable estoppel ought 
to he in\  o l d  aud tha t  the clainlaut ought to  he a n  artled c o i ~ ~ p e l ~ s , ~ t i o i ~ . "  
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Consequently, a n  award n-as made and the defendant appealed to the 
S u p r i o r  Court. 

Tlic testinlony of plaintiff appeari i~g in the record ~ p o n  nliich the 
doctrine of equitable estoppel was based is substanti:~lly as fo l lo~m:  
Plaintiff was hurt  on or about the middle of August, atid 011 Saturday 
follon.illg his injury he  n-tilt down to the quarry and saw Mr.  Diclrin.ol~, 
tlic superintendent. Plaintiff said:  "I said to N r .  Dickinson, 'I got 
to quit work, I can't walk.' He said:  'Cali you carry 11 ater? '  I salt1 : 
'I can't walk and couldn't carry na t e r  when I can't valk. '  " Some time 
subsequent to the foregoing co~~re r sa t ion  the plaintiff w c ~ ~ t  to ~ c e  
Mr.  Dickinson again and narrates the conversation as follows: "I said : 
'Mr. Dickinson, I 'm not able to work yet because I -an7t na lk  yet.' 
, . . 'You l i aw  not paid mc anytliing for getting liurt around here.' 
H e  said:  'Well, I would pay you a3 much as $10.00 if you come bacli and 
go to ~ o r k . '  I told hiin I couldn't walk. That  is t l i ~  second time I 
told him. The  third time I told him I couldn't walk axill couldn't work, 
he said:  'You can have a job as long as  you want it.' I told him I 
cou ld~~ ' t  work. He said, 'You got on good clotl~es, you better go ahead 
anti go to preaching.' I said : 'I was not called to pre:icli.' I said : 'I 
have got to get an  operation and it looks like you could g i ~ e  me a little 
compensation. I 'm a man with six children.' . . . I Ie  told 111c my 
wages was going on, and I told him I h ~ r d  nerer received anything. 
. . . R e  said, 'Your nages is going on, they come liere,' and I told 
liini I didn't get it. I newr  h a w  received anything. . . . I saw 
I l r .  Dickinson and depended on him as I did once before when I got 
liurt down there. H e  said, 'I will pay you when you ccnle back and go 
to n ork.' " 

The claimant was treated by Drs. Thompson, C o l e m a ~ ~ ,  and Markhain 
prior to the time the notice of claim v a s  filed. 

The trial judge affirmed the award of the full Comi~ission,  and the 
defendant appealed to tlie Supreme Court. 

G r a h a m  c6 Sau>j jer  a n d  T h o m a s  C. C a r f e r  f o r  plaint'lft-'. 
Thos. C r c e X , m o ~  e  a n d  X u r ~ a y  -1  71cn for d e f e n d a n t .  

~ ~ I E S ,  J. IS tlie claimant entitled to receive compensation for tlie 
illjury sustained 011 or about 1 5  ,\ugust, 19291 

C. S., 8081 (dd) ,  SO81 (ee), and 8081 ( f f ) ,  prescrib? the nlrtliod of 
giving notice and of filing a claim with the Industrial Con~iiiission. 
C. S., SOSI ( f f ) ,  cleclarcs in plain and unequivocal language that  "the 
right to compensation . . . shall be former barred unless the claim 
be filed with the Industrial Commission within one year after tlie acci- 
dent," etc. I t  was found as a fact by the Industrial Conmission that no 
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claim was filed by anyone within a year from the date of the accident, 
a d ,  consequently, nothing else appearing, plaintiff would not be entitled 
to recover. 

Ho~verer ,  the plaintiff asserts that  C. S., 8081 ( f f ) ,  is a statute of 
limitations, and that  the same has been waived by the defendants, or 
that  by their conduct they lulled the plaintiff to  sleep, and while he slept 
deprived him of his right of compensation, and therefore the principle 
of equitable estoppel prevents them from asserting the bar of the statute. 

Tlie defendants assert with equal conviction that the statute is not a 
statute of limitations, but a condition precedent annexed to the cause of 
action, and cannot bc waived by the parties. The defendants further 
assert that, even if it be conceded that  the principle of equitable cstoppel 
would be applicable, there is no evidence in the record sufficient to invoke 
such doctrine. 

I t  is unnecessary to decide whether C. S., 8081 ( f f ) ,  is a contlitioli 
~ receden t  or a statute of limitations. 

Of course, if i t  is a condition annexed to the cause of action of similar 
character to C. S., 160, obviously the claimant was entitled to no com- 
pensation. Conceding, but not deciding, that  the statute is one of lirni- 
tatioris, is there any evidence upori xihich to base the doctrine of equita- 
ble estoppel? The nature of such estoppel and the elemelits thereof, as 
heretofore declared and applied, were stated in Franklzn v. F r a ~ k s ,  20.1, 
X. C., 96. The Court said:  "Tlie general rule is that  a party may 
either by agreement or conduct estop hinis~lf  from plrading the statute 
of limitations as a defeiise to an  obligation. . . . To constitute such 
estoppel, there must be more than a mere delay or indulgence at the re- 
quest of the debtor. There must be an  express agreement not to plead 
the statute, or such conduct on the part  of the debtor as nould nlalic i t  
inequitable for him to do so. . . . See Lyon v. Lyon,  43 N .  C., 201;  
Danlel c. C'onrrs., 7.1 S. C., 494; Haymore v.  C'omrs., 85 N. ('., 268; 
Tt'hifehursf 1;. Dey,  90 N .  C.,  5.12 ; Brolcn 1.. R. R., 147 N. C., 217, 60 
8. E., 985. 

"In the Lley case, supm,  it was intimated by the Court that it  viould 
constitute a species of fraud for a person to actively request or cause a 
delay in  asserting a cause of action and then plead the statute of limita- 
tions as a defense when the suit 71-as brought. The Court said:  ' S o  such 
fraudulent element is found in the facts of this transaction. The failure 
to sue was not in consequence of any request from the defendant, nor 
under any agreement making payment contingent or any undetc~rmined 
future event, as  an  underlying condition requiring delay.' )' 

The  facts in the case a t  bar do not bring it within the principle of 
equitable estoppel. The  defendants did not request the claimant to 
delay the pursuit of his rights. There was neither express nor implied 
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agreement upon their  par t  not to  plead the statute. R*hile  it  is t rue  
that  the  dcfcnclants told thc  claimant  tha t  his  wages Trere going on, 
ilcvertliclcss lic did iiot reccive a peuny in nages  f o r  morc tliau twelre 
months, and, son~equci l t ly ,  was 1)ourld to l i110~ tha t  no TY: ges n e r e  being 
paid. 

T h e  Court  is of tlic opinion tha t  the admitted facts  a r c  ]lot sufficient to  
war ran t  the  application of the dortr ine of equitable m t o p p ~ l  and thus  
to  preclude the defe~idnnts  f r o m  pleading the  bar  of C. S., SO81 ( f f ) .  

Reversed. 

I<. B. JOHSSOS v. G. E. HUGHES ASD SOTJTHERS DAIRIES, I S C .  

(Filed 1 January, 1035.) 

Master and  Servant F a-Physical breakdown from overwork, although 
the resul t  of negligence, is cornpensable under Compensation Act. 

Plnintiff brought nc+ion in the Superior Court alleging that a s  a result 
of being required to more l l t ~ i ~ v y  objects in the performance of his L~ork 
over a lwriod of years plnintiff's health had been shattered, and that  
tlcfcndniit had negligently ortlertxl plaintiff to move tlie heavy objects 
~vitliout fnrnisl~ing l>laintiE sufficient hell, to (lo the \rorli. Defendant 
tlcmurred ulmn the grouncl that the action was within tlie exclusive juris- 
tliction of the Intlustrinl Co~nniission : Held ,  the demurr~?r was properly 
sustninetl, injuries to employees by accident in the course of their employ- 
ment being comlrensnble whether resulting from active nt!gligence or not, 
and sic~li~less or lrhysical brea1idon.n produced solely h j  negligence not 
being per sc an "occupationnl discnse." 

C I ~ I I ,  .\(-TIoL, I~efore I'Icsc, J., a t  J u u e  Term,  1931, of C u s c o a r n ~ .  
T h c  plai~l t i f f  brought a c i r i l  action f o r  damages for  personal iii jury. 

H c  nll(qet1 tha t  on or about 1 6  May, 1031, and on various days there- 
af ter ,  niltl nliile i n  the e m p l o p i c n t  of the defendant, he lvas required to 
111ov~ ( c r t n i ~ l  l l e a ~ y  cquilmcvit, consisting of metal  pipc, coils, pumps, 
electric motors, bottlc fillers, vats, ice cream freezers, etc., and  t h a t  i n  the 
perforitiallce of burl1 duties 11c n.a+ not funlishetl sufficient help, and 
that  ny :L r ( d t  "of defendant 's said negligence and  71-ilful acts and  
coi~linnnds niid orders, the plaintiff's nerves and  nervous system, strength 
and  general  healtli n e r e  impaired,  shattered, and dest aoyed, and  the  
plaintiff has  been seriously. permanently, and  totally in-apncitated for  
tlic prowcution of work for  which he previously earned al,out $50.00 per 
ncel;," etc. T h e  defendant demurred upon the ground t h a t  i t  appeared 
upoil the  face of tlie co~npla in t  t h a t  t h e  relation of employer and  em- 
ployee existed between the  plaintiff and  the  defendant "at the t ime plain- 
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OSBORXE c. COAL Co. 

tiff's allegcrl cause of action arose, and  tha t  wcl i  right.. and  remedies 
a s  plaintiff had,  if any, a r e  g o v e r n ~ d  by the p r o ~ i s i o n s  of tlie 1TTorkme~r7s 
C o m ~ i ~ n v i t i o n  -let,  and  tha t  therefore onlj- the Indus t r ia l  Conxni~s ion  of 
Sort11 Carol ina hat1 jurisdiction to hear  a n d  clctern~ine the matters  
alleged ancl set f o r t h  i n  t h e  complaint." 

S o  point is made t h a t  tlie defendant did not h a ~ e  i n  h i s  employment 
tlic m v m s a r r  nllmber of n-orkmen. T h e  demurre r  n-ns sustairied by the 
judge of tlic county court,  a n d  upon  appeal  to  t h e  Superior  Court  the  
judgment  of thr. c o u ~ l t y  court  ~x-as affirmed. Thereupon,  the ldaint i f f  
appealed to the  Supreme C'ourt. 

C e o .  X. P r i t c h a i t l  for p l a i n t i f f .  
Johnson, Rol11ns & C i z e l l  for c le fcn t lan f .  

PER CT RIAM. I t  was Iieltl i n  , l l tSeel! /  v. A s b e s f o s  Co., 206 N. C., 56S, 
tha t  injur ies  by accidcut iurtaluetl 1 y  a norlimnn, i n  tlic coursc of his  
c m p l q m c n t ,  n e r e  c o n ~ p e n ~ a l ~ l e ,  ~111etlicr such injur ies  resulted f r o m  
active ~ic*gligence or uot. I t  n ab  fur ther  held tha t  sickness or physical 
breaktlon 11, 1)rotlucecl solely 1):- ~ir$igc~lce, was not 2)1'1' SB a n  "occupa- 
t ional  diseaic.," but a n  i n j u r y  by accident within t h e  meaning of the  
Compensation Act. 

T h e  c a w  at bal., tllrrrlfore, is  co~itrolletl by tlie J1cAYeely  case,  s u p r a .  
Affirr~ied. 

J A M E S  O S B O R N E ,  nu HIS KEXT FRIESD, &I. A. O S E O R K E ,  V. ATLASTIC 
I C E  AKD COAL COJIPAST, I S C . ,  ASD 31. A. O S B O R N E  v. A T L A S T I C  
I C E  A N D  COAL COMPANY, I S C .  

(Filed 1 January, 1035.) 

Negligence B e-Injury in this case held not foresceable in exercise of 
duo  care, and defendant's niotion of nonsuit was properly granted. 

The evidence tended to show that plaintiff, an eleven-year-old boy, was 
walking along the highway, and that  defendant's truck driver attempted 
to stop the truck to give plaintiff a ride, but that  because of defective 
brakes the driver \ \ a s  unable to stop the trucli before reaching plaintifT, 
that  plaintiff attempted to jump on the truck a s  i t  went by him and fell 
to his injury, and that  the trucli traveled fifteen feet after plaintiff fell 
before it could be stopped: HeTd, the injury t o  plaintiff by reason of the 
defective brakes could not have been foreseen in the exercise of due care, 
and foreseeable injury being a necessary element of proximate cause, 
defendant's motion as of nonsuit should hare been allowed. 
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,\ITEALS by the plaintiffs from Clement ,  J., at February Term, 1934, 
of D a v ~ ~ s o s .  Affirmed. 

S p ~ u i l l  & Oli7;e for appellants.  
Don 4. IValse~.  a n d  In'nn d L i n n  for appellee. 

PER Cr-RIA>[. The minor plaintiff, by his  next friend, instituted an 
action for personal injuries alleged to h a ~ e  been inflicted upon him by 
the negl ige~~ce  of the ecrvant of the defendant company. The father of 
the minor plaintiff instituted suit to rccorer for the loss of services of 
his son. Thc  two cases were consolidated for the purpose:; of trial. 

Construing the evidence most favorably to the plaintiffs, i t  appears 
that  the defendant's servant was driving a truck loaded with ice in the 
business of his master. The  driver, overtaking the minor plaintiff, a 
lad sewn years old, on the highnay,  called to him and asked him if he 
wantccl to  ride, and the plaintiff replied that he  did. %?lereupon, the 
driver applied tlic brakes of tlic truck, which slowed down biit went 
11eyo11d the plaintiff before stopping. -1s it slowed down and went past 
him the plaintiff jumped on the mo\-ing truck, catching hold of the door, 
and, as he did so, fell or was thrown from the truck and injured. The  
brakes of the car x e r e  defective, and the car went some fifteen feet 
before stopping after thc boy had fallen. 

Persons arc  held liable by the law for the consequencce of their acts, 
d l i c l i  they can and sllould forcsee, and by reasonable care and prudencc 
guard against. The act of the minor plaintiff in junipiilg upon and 
falling from the moving car was not such as tho defendant in the exer- 
cise of due care could have foreseen, and to make such a 
requirement of it mould, in the language of Brogden ,  J., in Gatlt  c. G a n f ,  
197 S. C., 164, "practically stretch foresight into omniscience. The law 
docs not require omniscirncc." Tlic law only requires reasonable fore- 
siglit, and when the injury complaiued of is not reasonably foreseeable, 
ill the esercise of due care, the party whose conduct is UI dcr iavestiga- 
tion is not answerable therefor. Poreseeabl(~ in jury  is 1 requisite of 
proximate cause, and proximate cause is a requisite for ac ionable negli- 
gcnce, and actionable negligence is a requisite for recover<? in an  action 
for persoiial in jury  ~iegligently inflicted. I n  these cases there is an  
absence of foreseeable injury, and consequently there was  no error in 
entering the judgments as of nonsuit, and they are  therefwe 

Affirmed. 
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GRACE H U I J N  ALBERTSON v. \IT. H. ATBERTSON. 

(Filed 28 January, 1035.) 

1. Courts B a-Power of Legislature to create courts inferior to Supreme 
Court. 

Under constitutional authority, Art. I V ,  sec. 12, the General Assembly 
may create courts inferior to the Supreme Court, provided the General 
Assembly docs not delegate its discretion (N. C. Code, Art. IS, subch. 41, 
and provided such inferior courts do not have substantially the same 
powers as  those of the Superior Courts, and a r e  given a less esten- 
sive jurisdiction, with provision for appeal from such inferior court to the 
Superior Courts, so that the constitutional poners and provisions relative 
to tlle Superior Courts are  not invaded. 

2. Same-Municipal Court of City of High Point held to have had jurisdic- 
tion of suit for divorce between the parties. 

The municipal court of the city of High Point is held to have had juris- 
diction to grant a judgment for absolute divorce between the parties to 
t h i ~  action under the prwiuions of ch. 609, Public-Local Laws of 1927, 
amending ch. SC!). Public-J.oca1 Laws of 1913, both parties being residents 
of tlle city, and the act giving thc city court jurisdiction in  divorce actions 
~ r o ~ i d i n g  for a p x a l  to the Superior Court, and the city court being given 
a n  original jurisdiction lrss extensire than that of the Superior C'ourt of 
the county. 

3. Statutes A e- 
A statute will not be declared unconstitutional unless clearly so. 

STACY, C. J., dissents. 

&PE.\L by plaintiff f r o m  Clement, J., a t  J u n e  Term,  1934, of GUIL- 
FORD. ,lffirmed. 

T h i s  i.: a n  action, brought  by  plaintiff against defendant  in  the Supe-  
r ior  Conrt  of Guilford County, PIT. C., to  declare nul l  and  void a judg- 
ment  of xbqolute dirorce obtained by  defcndant against plaintiff i n  the  
municipal  court  of the ci ty  of H i g h  Poin t .  

T h e  plaintiff nllcged i n  her  complaint :  ' (That  chapter  699 of tlie 
Public-Local L a m  of 1927, and  al l  acts  amendatory thereof, a r e  illegal, 
invalid, a n d  unconstitutional so f a r  a s  they purpor t  o r  intend to confer 
jurisdiction upon the municipal  court of the ci ty  of H i g h  Poin t  to  g ran t  
divorccs. a i ~ d  part icular ly with respect to  tlle judgment of divorce pur-  
ported to  h a r e  been granted against tlle plaintiff." 

T h e  judgrncnt of tlle court helow is as  follows: "This  cause corning on 
t o  be heard  and being heard  a t  the. J u n e  T e r m  of t h e  Superior  C'ourt of 
Guilford County, before tlie Hon.  J. H. Clement, judge presiding, on 
agreement of counsel f o r  the plaintiff a n d  the  defendant t h a t  the court  
shoultl hear  the  evidence and  make  findings of fact  and  conclusions of 



548 I N  T H E  S U P R E M E  COURT. [207 

lam as judge and jury, both the counsel for the plaintiff and the counsel 
for tlie defendant expressly waiving the right to a jury tr ial  in open 
court, and the court finding the following facts, to wi t :  (1 )  Tha t  Grace 
H .  Albertson and W. H. Albertson were married to eaclh other on 10 
June,  1923. (2)  Tha t  on 30 Nay ,  1932, an  action mas started in the 
muiiicipal court of the city of High Point  by W. 11. Albertson against 
Grace H. Albertson for an  absolute divorce. (3 )  That  the said action 
was tried a t  the September, 1932, Term of municipal court of the city of 
High Point  and a judgment for absolute divorce was sigied on 20 Sep- 
tember, 1032, which said judgment is the judgment referred to in  para- 
graph 3 of the complaint. (4 )  Tha t  a t  the time the mid action for 
divorce was started in the municipal court of the city of High Point, 
and at the time tlie same was tried there, both W. H. Albertson and 
Grace H, Albertson were residents of the city of H igh  P,,int, and High 
Point  'ro~vnship, in Guilford County, North Carolina. (5)  Tha t  the 
municipal court of the city of High Point  derives its authority to pro- 
ceed in civil matters and divorce actions from chapter 699 of the Public- 
Local Laws of 1927, and acts amendatory thereof. 

"On the foregoing finding of facts, the court being of the opinion that  
the municipal court of the city of H igh  Point is a valid and constitu- 
tional court, and had a t  the time the said action for divorce was insti- 
tuted and tried, jurisdiction over both the parties and the subject-matter 
to the said divorce action; and the court further being of the opinion 
that the. said judgment, signed on 30 September, 1932, granting absolute 
divorce to MT. H. Albertson, is a valid and subsisting judgment rendered 
by a competent court :  I t  is therefore ordered, adjudged, and decreed 
that the action of the plaintiff be and tlie same is hereby dismissed. I t  
is further ordered, adjudged, and decreed that the plaintiff pay the cost 
of this action, to be taxed by the clerk. This  21 June ,  1934. J. H. 
Clement, judge holding courts of the Twelfth Judicial D~strict." 

Tlic plaintiff excepted and assigned error as to the signing of the 
judgnient set out in the record, and appealed to the Supreme Court. 

T h o m a s  T u r n e r ,  J r . ,  for plaint i f f .  
T .  1V. Albertson and Tl'alser d Casey  for drlfemlanf.  

CI~ARKSOK, J. IS the judgment of the municipal court of the city of 
High Point  granting tlie defendant an  absolute dirorce null and void? 
We think not. 

The Constitution of North Carolina, Art. I V ,  sec. 12, is as follows: 
"Jurisdiction of courts inferior to Supreme Court.-The General Assem- 
bly shall hare  no power to deprive the judicial department of any power 
or jurisdiction which rightfully pertains to it as a coordinate depart- 
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rilent of the goveriinlent ; but tlie General Assembly shall allot and dis- 
tribute that portion of this poner and jurisdiction nliicll does not per- 
tain to the Suljrcmc Court among tlie otlier courts prescribed in this 
Constitution, or ~i- l~icl i  may he establidletl by l a ~ r ,  in such nianner as it 
may deem best; pro1 itle also a prol~er  system of al>peals; and regulate by 
law, vhen  necessary, thc rnctliotls of proceeding in thc exerciv of t h e ~ r  
p o v ~ r ~ ,  of all the comts belon tlw Suprcmc C'ourt, so f a r  as the wme 
may be done, without conflict with otlier provisions of this Co~istitution." 

N. C. Code of 1931 (Micliie), sec. 1436, is as fo l lom:  "Tlic, Superior 
Court 11x5 original iurisdiction of all c i d  actions wllcreof exclusive 
origirial jurisdiction is not giren to some o t h ~ r  court ;  and of all criminal 
actions in  n-hich the punishnient may exceed a fine of fifty dollars, or 
imprisonment for thir ty days;  and of all such affrays as pllall be com- 
mitted n i th in  one mile of the place nhcre, aud during tlie time, such 
court is  being held; and of all offenses n l i~ rco f  exclusire original juris- 
diction is giren to justices of the peace, if some justice of the peace shall 
not n i t l ~ i n  twelve months after the cornrnission of the offcnsc proceed to 
take official cognizance thereof." 

I n  R h y n e  v. Lipscornbe, 122 N .  C., 650 (653), speaking to the sub- 
ject: "Wliile the General Assernbl,y i s  giren the power to allot and  tliv 
tribute the jurisdiction of the courts below the Supreme Court, this is 
with the important linlitation that it must he done 'nitliout conflict ui t l i  
other l~rorisions of this Constitution.' This ~wide r s  i t  essential to con- 
sider what i s  the inlierelit nature of the Superior Courts created by those 
'other provisions' of the Constitution itself, which treats t lmn  v i t h  so 
much consideration, prescribing t l i ~  election and terms of whobe c~fficers, 
besides tlie other prorisions above recited. T h e  G ~ a e r n l  d s ~ e m l i l ~ j  m a y  
allot  and  distr.rbufe t h e  jur isdic t ion  below t h e  S u p r e m e  C o u r t ,  b u t  it 
c a n ~ ~ o f  in doing S O  c ~ e n f c  ?,ell, cour ts  w i th  subs fan t ia l l~y  f h e  sump poxPr.c 
a s  t h e  B71pe~ior. C o u r t  and make the officials thereof elective otherwise 
than by the people, subject to be abolished by legislative enactment, ant1 
llence without independent tenure of office as prescribed by the Consti- 
tution and freed from the provisions as to rotation, the resitlrnce of the 
judges and the requirements as  to t ~ o  terms annually in  each county, 
and being always open. All this cannot be done simply by creating nelv 
Superior Courts, styling them 'Circuit Courts' or 'Criminal Courts,' or 
otherwise." (Italics ours.) . . . ' T h a t  was the 'Superior Court' 
as the term was well understood a t  the time of the adoption of the Con- 
stitution? I t  meant the highest court i n  the State, nest to the Suprenie 
Court and superior to all others, from nhich alone appeals lay direct 
to the Supreme Court, and possessed of general jurisdiction, criminal as  
well as civil, and both in law and equity. I t  cariliot be deprived of that 
superiority and preeminence, or deprived of either i ts  criminal or civil 
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jurisdiction without conflict with tlie constitutional provisions creating 
it. That  jurisdiction may be made largely appellate by conferring such 
part  of its original jurisdiction on inferior courts as  the General ,\ssem- 
bly may provide, but it cannot retrench tlie extent of its jurisdiction, 
which i t  must retain either by original or appellate process. . . . 
There are these restrictions and the further inherent one, a3 above stated, 
that  t h ~  Superior Court is  a t  the head of the court system below the 
Supreme Court, and that  from it alone appeals can come u p  to this 
Court. From the inferior courts, therefore. appeals must go to the 
Supcrior Court of the county and not direct r o  this Court." 

The vice in the R k y n e  case, supra, n a s  that the G e n ~ w d  ,jssembly 
gave thl- courts "concurrent, equal jurisdiction, pover, aud authority 
with the judges of the Superior Courts of this State," 2tc. Further,  
an  appeal must be taken when a n  inferior court lias juricdiction to the 
Superior Court. 

Uilder this article of the Constitution (Art .  ,ITT, see. 12)  the General 
Assembly of North Carolina has made provision for i~ ferior courts. 
x. C. Code of 1931 (Micliie), subchapter 4, ,\rt. 18, The  establishment, 
organization, jurisdiction, and proccdure is set forth for (1) Municipal 
Recorder's Courts; Art. 19, ( 2 )  County Recorder's Courts; -1rt. 20, 
(3) Municipal County Courts; subchapter 5 ,  Art. 24, ( 4 )  General 
County Courts; 2 5 4  ( 5 )  District County C'ourts; subc~ap te r  6, (6 )  
Civil County Courts; subchapter 7, (7)  County Criminal Courts. 

I n  Provision Co. v. Daves, 190 K. C., 7 (12),  it i'g said:  "The 
recorder's court of Durham County lias been in  existence, exercising 
limited jurisdictio~i ill crimirial matters, for some t ime; as to whether 
further pouer and j u r i ~ d i ~ t l o n  of a e ~ ~ ' i 1  nature shall B P  allotted and 
distrlbufed to it is a question for the General Assenzbly to decide, awl 
f h i s  nza!y not be delegated t o  the  commissioners of Durhariz County .  I t  
will be observtd that  the present act does not purport to c o ~ f e r  civil 
jurisdictioii on recorders' courts, leariug oilly to the coli missiollers of 
the respective counties the decisioli as  to whether local co iditions make 
it desirable to briug their county v i th in  the operation of the law;  but 
the discretion and power to confer limited civil jurisdiction is by the 
act expressly delegated to the local bodies. This  is  clearly a delegation 
of leglslatiie power and cannot be upheld." (Italics ours.) 

The a b o ~ e  case decided that  the General Assernbly could riot delegate 
its discretion. 111 the recent ( O i l  case) l ' a m m u  Kefinlng Company  et 
al. 2 .  I?<yan et al., decided 7 January ,  1933, the Supreme Court of the 
United States held a provision of see. 9 (c) ,  the Xational Recorery Act, 
unconstitutional as an  unwarranted delegation of legislative power to the 
Executive. 
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Tlie I alidity of these courts established by the General Assembl,~ have 
been repeatedly uplieltl. Jones 7,. B r i x k l q ,  174 N .  C., 23 (26) ; S e w i n g  
Xa th i?zr  Po. 2). B u r g e r ,  IS1 S. C., 2-11 (244) ; I n  re  I l n r r i s ,  183 K. C., 
633; 1T7i l l /anz~ r. TT7i1lzanzs, 186 S. C., 728 (730) ;  Q u e e n  T .  C'onzrs, of 
I l a y u  ood,  193 S. C., 821. Under the general acts, s u p l a ,  i r~fcrior 
court.; 1ia~-e been c~~tahlished all over the State. By legislative enact- 
niellts, they ha7 e h t w  establisliecl in certain large counties, like Fors? th, 
Bunco~iihe, and others, in the State. Thcse courts hare  aidrtl greatly 
ill the atlministratioli of justice. They hart) limited juriscliction, less 
and riot substantially the same powers as tlie Superior Courts, 11 ,tli right 
of appeal to tlie Superior Courts on matters of Ian or legal i~~fe rence .  
They hare  been useful i n  har ing  justice administered without "delay." 
Constitution of Korth Carolina, Art. I, sec. 35. 

I n  Cook T .  B a i l e y ,  190 N. C., 599 (601), it is said:  "I t  mill be noted 
that the appeal from the Foriyth County Court to the Supcrior Court 
is for  'errors assigned in matters of law in the iame manner and under 
the same requirements as  are now provided by lam for appeals from the 
Supcrior Court to the Supreme Court.' Appeals must be talreri from 
an  inferior court to the Superior Court, m ~ d  thence to the Suprcnie 
Court. R h y n e  2'. Lipsconzbe,  122 K. C., 650; X. 21. L y t l e ,  135 ZL'. C., 
7-11; Otl  Co .  v. Grorcry  Co.,  169 N. C., 523; H o s i e r y  X i l l s  I > .  l2, B., 174 
S. ('., 453; S e w i n g  X a c h i n ~  C'o. 1 % .  B u r g e r ,  181 S. C., 241; Tl ro~np ior z  
v. Dil l inghanz ,  153 N. C., 568." 

Under chapter 569, Public-Local Laws of 1913, the General ,\sscmbly 
passed an act entitled, '',I11 act to establish a municipal court for tlie 
city of High Point," before Art .  11, see. 29, of the Constitution of 
Sort11 Carolina became effective on 10 January ,  1917. 

Chapter 699, Public-Local L a w  of 1927, amendrd chapter .iG!f, slipra,  
relatixc to adding ciril jurisdiction to the municipal court for the city 
of High Point, sec. 5 ( a ) ,  in part, is as follows: "Exclusive original 
jurisdiction in all civil actions, and divorce actions, rnatters and pro- 
ceedings, including also all proceedings n hatever, ancillary, provisional, 
and remedial to ciril actions founded on contract or tort, wherein the 
Supcrior Court of Guilford County now has exclusire original jurisdic- 
tion. cxccpting special proceedings, quo  warran to ,  mandarnuc ,  caveat 
to willq, administrations, condemnation proceedings, and street x i  idening 
proceedings: Prov ided ,  the party plaintiff be a resident of the city of 
High Point  or one mile thereof. . . . ( j )  Tha t  appeals may be 
taken by either the plaintiff or the defendant in civil actions or by the 
defendant in any criminal action and by the State in such criminal 
actions as the State is allowed appeals from the Superior Court, from 
the High Point  lfunicipal  Court to the Superior Court of Guilford 
County in term time for errors msigned in matters of law in the same 
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manner and uiicler tlie same requirements as  are now provided by l a v  
for appeals from the Superior Court to t h t  Supreme Court," etc. 

The cases of H e n d r i x  v. R. R., 202 K. C., 279, and L w e l l y n  c .  Leu- 
el lyn ,  203 S. C., 573, concerned tlie municipal court of the city of High 
Point. V e  think the factual situation in those cases n-erc different from 
tlie prcseat case. I n  tlie case at bar, tlie finding of fact (4)  i s :  "That 
a t  tile time tlie said action for divorce was started in tlie i n u n i ~ i ~ a l  court 
of tlle city of High Point, and at the time the same v a s  tried there, both 
W. H. Albertson and Grace H .  Abertson were rcsidei~t<, of the city of 
H igh  Point and High Point  To~vnship, i n  Guilford County, S o r t h  
Carolina." 

Frorn the findings of fact, Grace H. Albertson was served with suni- 
moils, the facts entitling TV. H. Allbertsoil's right to an  absolute divorce 
vcre  found against hcr by a jury. She took no appeal. 

Tlw judgment of the court below is  as follovs, in ?art  : ('On the 
foregoing finding of facts, the court being of the opinion that  the 
mmiicipal court of tlie city of H igh  Point  is a valid and constitutional 
court. rlnd had. at the time the said action for divorce n-a!: instituted and 
tried, jurisdiction over both tlie parties antl the subjec;-matter to the 
said d i ~ o r c e  action; antl the court further being of the opinion that the 
said judgnlent, signed on 30 September, 1932, granting absolute divorce 
to IT. 11. Albertson is a valid and subsisting judgment, rendered by a 

V e  see no error in same. The General -1ssembly m ~ e n d e d  again 
cllapter 569 of tlie Public-Local L a w  establishing a niunicipal court 
for  the city of High Point. Private L a w  1933, ch. 139, see. 2 ( a ) ,  is 
as follon-s: ". . . The municipal court of the city of H igh  Point  
shall ha1 c original concurrent jurisdiction n i t h  the Supzrior Courts in 
all civil actions, matters, and proceedings, and divorce actions," etc. 

Tliis aincndment was made, no doubt, to meet the factual situation 
in the I l o ~ t l r i m  c ase, supra ,  which is different from the pi-esent case. 

I n  regard to declaring an  act of the General Assemsly unconstitu- 
tional, it  is  said in the Queen  case, supra ,  at  page 823: "If  trl-re is ally 
reasonable doubt, it  will be resolvrd in  favor of the l an fu l  esc:cise of 
their poners by the representatives of the people. S u f l o ~ ~  c .  I ' /~Lilips,  
116 N. C., a t  p. 504; Hinton v.  S f a f e  Treasurer ,  193 S. C'., 499." 

For  the reasons g i ~ e n ,  the judgment of the court belov is 
,\ffirmcd. 

STACT, C. J., dissents. 
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Is RE CUSTODY OF JAMES LESLIE ALBERTSON. 

(Filed 25 January, 1933.) 

APPEAL f r o m  C l e m e n t ,  J., by Grace H. Albertson, a t  l l a r c h  Term,  
1034, of GUILFORD. ,Iffirmed. 

T h o m a s  T u r n e r ,  ,Tr., for p e f i f i o n e r  Grace  11. A l b e r f s o n .  
T .  lTJ. z l l b e ~ t s o n  a n d  Tt'alser & C a s e y  for  r e sponden t  TV. H. A lber t son .  

CLARKSOS, J. T h i s  proceeding concerns a wr i t  of habeas  corpus  
inst i tuted bg Grace H. illbcrtson for  the custody of J a m c s  Leslie Albert- 
son, ii lfant son, about S years of age, of Grace H. a n d  W. 11. Albertson. 
Tlic mat tc r  has  heretofore been before th i s  Court .  In  r e  A lber t son ,  
203 S. C., $42. 

The  brief of p ~ t i t i o l ~ e r  appellant says :  "The appellant concedes t h a t  
if the  jutlgnirnt of the H i g h  P o i n t  municipal  court is  a d i d  judgment, 
tlic. petitioiier n1u.t seek her  reniedy by  a motion i n  t h e  cause i n  t h e  
n iun i t~ ipa l  court of tlie city of H i g h  Point ,  I n  r e  BlaZ.e, 114 N. C., 2;s. 
B u t  if the saitl judgment is a 1-oid jucl,pent, i t  can haye no effect 11-hat- 
sower  upon  t h e  petitioner's rights,  and  hahecis corpus  v i l l  lie to tleter- 
mine  the custody of tlie child." See I n  re  z l l b e r f s o ~ ~ ,  supra .  Tliis pro- 
ceeding is  g o ~ e r n e d  by tlie action of Q m c e  H d i n  A l b e ~ t s o n  c. TI'. 11. 
d l b e r f s o n ,  ante, 54'7. 

T h e  judgment of the  court below i s  
,Iffirmetl. 

STACY, C. J., dissents. 

MISS JANET GAFFNET v. Z. B. PHELPS, JOHN WILSOS, G. R. LEITER, 
A ~ D  C. 11. ALLRED. 

(Filed 25 January, 1935.) 

1. Automobiles D b- 
Where the evidence tends to show that the driver of an automobile 

iiirolved in a collision had borrowed the car from the owner, and a t  the 
time of the accident was engaged in an en te r~r i se  of his own and not for 
the owner, the ovner's motion as  of nonsuit is properly allowed. 

2. Automobiles C j- 
The negligence of the driver of a car will not be imlmted to a gratuitous 

passenger therein who has no control over the car or driver. 
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3. Automobiles C b - Evidence held fo r  jury on  issue of concurrent - - 
negligence of drivers of cars colliding a t  s t reet  interssection. 

Plaintiff, a gratuitous passenger in an automobile, n a s  injured in a 
collision occurring a t  a street intersection in the corpo>.ate limits of a 
city ns the car in which she was riding attempted to cross an intersecting 
"tlil~ough street." Plaintiff introduced in evidence a n  crdinance of the 
city requiring drivers of vehicles to stop before crossing intersections 
v i th  "through stlcets." Plaintiff testified that the drivw of the car in  
nhich she was riding failed to stop before attempting to cross the inter- 
section, and that the other car n a s  being driven along the through street 
recklessly and a t  a rntc of specd in escess of that allowed by the ordi- 
nance on such "through streets": Held ,  the evidence, together with other 
eridence of negligence and proximate cause, was sufficient to be submitted 
to the jury on the issue of the concurrent negligence of the drivers of 
the cars, the evidence tending to shoV a violation of the ordinance by both 
drivers. 

Automobiles C g- 
The violation of a traffic ordinance of a city is negligence per se. 

Automobiles C L E v i d e n c e  t h a t  intersection was  obstiwcted held suf- 
ficient t o  support charge under  N. C. Code, 2621 (46). 

ICvidcnce that as  defendant driver of an automobile approached a street 
iiltrrsection in a city his view was obstructed by a four-foot hedge grow- 
ing on top of a three-foot embanliment i s  held sufficient to support a n  
instruction that if the jury should find from the greatw ~veight of the 
evideiicc that  defendant drore his car into the intersection when his 
view was obstructed, as  defined by the court, a t  a speed in excess of 15 
miles an hour he would be guilty of negligence, C. S., 2621 (46 ) ,  and as  
the undisputed facts showed the intersection n a s  obstructed as  defined by 
tht. statute, the instruction cannot be held for error as  1 peremptory iu- 
struction or an expression of opinion by the court. 

Evidence D h- 
Testimony of a witness that some nine months after the accident in 

suit he saw a t  the scene of the accident a growing hedge four feet high 
is held some evidence that the hedge was there a t  the :ime of the acci- 
dent, i t  being common knowledge that i t  takes time for a hedge to grow 
four feet high. 

Pleadings E a- 
The court has discretionary power to allow an ameudnent of the com- 

plaint during the trial. N. C. Code, 547. 

Appeal a n d  E r r o r  F a- 
The exclusion of test.imony of a witness on cross-exEmiuation by one 

defendant cannot be made the basis on coniplaint by the other defendant 
on appeal. 

Appeal a n d  E r r o r  J e-- 
The esclu.ion of testimony of a witness cannot be held prejudicial on 

exception where i t  appears that  the answer of the witness, if he had been 
allowed to testify, would not have been responsive to ;he question, and 
it  appears that  testimony of the same import as that  sou:ht to be adduced 
by the question was admitted during the trial. 
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10. Same- 
The admission of a cor~clusion of an expert witness prefaced by the 

words "that would be hard to answer" is held not prejudicial in view of 
the other testimony elicited from thr v-itness during the trial. 

APPEAL by defendant C. M. Allred from I I i l l ,  J., and a jury, at June  
Term, 1934, of ~IECKLENBURG. No error. 

This is a n  action for actionable negligence brought by plaintiff 
against tlie defer id ant^. 7 ' h ~  issues submitted to the jury and their 
a i i smw thereto were as follows: "(1) XTas the plaintiff injured by the 
joint and concurring negligence of the defendants Jolin Wilson and 
C. 11. Allred, as allcged in the con~pla in t?  A. 'Yes.' (3) Was the 
plaintiff injured by the sole negligence of the defendant Joliu Wilson? 
A. . (3) TTas the plaintiff injured by the sole ncgligcnce of 
defendant C. 31. , I l l r d ?  A. . (4) What  amount of damage, if 
any, is the plaintiff elltitled to recover? A. '$5,000.' " 

Deferidant John  TTilsor~ did not appeal from the verdict and judg- 
ment. -111 appeal n a i  taken by defendant C. 31. dlllw!, v h o  made 
numerous exceptions and assignments of error. The  m a t w i d  ones will 
be col-~siilered in the opinion. 

,Ctanczll cE Davis and S te zcar f  CE B o b b i f f  for  p la in f i f l .  
CAwOcl P o r t e r  and  H e n r y  E. Fi , sher  f o r  6'. X. Al l r ed .  

CLARI~SOS, J .  When the colliiion occurred a t  the intersection of 
Eas t  Fourth Street and Caswell Road, in Charlotte, N. C., the plaintiff 
mas a guest in a car d r i ~ e n  hy dtfendant C'. X. Allred, nhich  x a s  owned 
by defendant G. R .  Leiter. John Wilson, one of the defend:lrits, was 
driving a car onnecl by Z. B. Phelps. At  the close of plair~tiff's evi- 
dencacl the dcfendaiits P h e l p ,  Lciter, and Allrcd made nlotions in the 
court 1)elow for jut lgnle~~t as in c a w  of non \u~ t .  C. S., 567. The  court 
bclon sustained the motions as to Phelps and Leiter and overruled same 
as to alllred. ,It tlic close of all the e ~ i d c ~ ~ c e  the defendant M r e d  
rclrenctl his  motloll for  j u d g ~ ~ ~ e n t  a5 ill caye of nonsuit ant1 thv court 
below ovcwdcd smie. We r'ln see no error in the ruling of t h ~  coiirt 
belon.. 

1,citc.r tclstified : "I g a l e  Mr. ,\llred permission to use my  car oil 11e 
night of 10 , l u g u ~ t ,  1933. 11\11.. -1llretl nas  not on any mission of nlme 
in going out there and comiug back that 1light. . . . Mr. ,111retl was 
not uiing this car on this occasion on ally personal business of mlrie." 

John  Wilson testified, in pa r t :  "I cannot write. I did not write my 
namc on that  paper. . . . I did not write the nords  ' J o h '  and 
(Wilson7 there. I can make a mark, but did uot make those marks." 

This  testimony was not disputed and, of course, the paper-writing was 
no evidence. This n i tnec;~  further testified: "The keys were in the car  
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all the time. I would leave the keys in  the car and I did not have to get 
them from Mr. Phelps when I would go to use the car. T h e  keys were 
in the car when I first began using it. Q. The night of the accident, 
TT-hat did he tell you about going in  the ca r?  A. Jus t  before I left to 
go off, he sent me to get some sandwiches, but when I left the other 
time, lie didn't tell me to go anywhere. I went to see r ~ y  sick mother, 
and I took i t  on myself. . . . I took the car to see my sick mother 
and m s  on the way back when the accident happened. Phelps didn't 
know that  I had the car." John  Wilson did not make a motion in the 
court below for judgment as in case of nonsuit. Brouvz v. W o o d ,  201 
N. C.. 309. 

911'the evidence was to the effect that  the plaintiff mas a guest or 
gratuiious passenger in the car driven by defendant Allred. She  did 
not o n n  or have any control over the car or  driver. The negligence of 
the driver of the car will not ordinarily be imputed lo the guest or 
passenqer. Sezvman v. Queen City Coach CO., 205 N. C., 26; Keller 
v. R. R., 205 N. C., 269 (278-9). 

The  plaintiff Janet  Gaffney testified, in pa r t :  "I n a s  hur t  in the 
collision a t  intersection of Caswell Road and Fourth Stmet last August. - 
I am in my  twenties. I was riding i n  Mr. Leiter's car, who is one of 
the defendants. Mr. Allred, another defendant, was driving the car. 
I was sitting on the right and Miss hIoore, who is now Mrs. Sllred,  in 
the middle, and Mr. Allred driving. I was a guest in the car, W e  ., - 
were going south on Caswdl Roacl. The  car that had it collision with 
us Tras going east on Four th  Street. John  Wilson wal3 operating the 
car going east. John Wilson was about one-quarter oE a block from 
the intersection when I first saw his car. John  Wilson was going 40 
miles an hour from that  time u p  unti l  the collision. The  car i n  which 
I was riding was going 25 to 30 miles an  hour as  i t  ripproached the 
intersection. 

"Q. State whether or  not either car stopped before proceeding onto 
the crossing? A. KO, i t  didn't stop. As well as I rcmember it, we 
were hit by the other car on the side on which I was sitting, by the front 
of the car, because I felt an  awful lick on this side. Tke  right door of 
our car would not open and they took me  out the left door after the 
collision. They then took me to the Presbyterian Hospital. I suf- 
fered agony; I couldn't even be straightened out for a while, because I 
was broken all through the pelvis. I was broken throug'l my shoulders. 
That  agonizing suffering lasted on for weeks and weeks. . . . The 
Wilson car was about a quarter of a block away when I first saw it. I 
was traveling about 25 miles an  hour when within 100 feet of the inter- 
section. . . . This  accident happened on 20 August, 1933. I went 
back to  work on 13  November, 1933." 



N. C.] FALL T E R M ,  1934. 557 

V e  think the evidence plenary to be submitted to the jury as to 
actionable negligence against both Wilson and Allred. The  plaintiff 
introduced ordinance, section 731 of the Code of the City of Charlotte, 
P;T. C. The ordinance rrlated to tlie intersection of East  Fourth Street 
and Caswell Road in  the city, where the collision occurred. TT'clst and 
East Four th  streets were "arterial highways" or "through streets." 

P a r t  of said ordinance is  as  follons: "Section 731 ( 2 ) .  Evcry oper- 
ator of a T ehicle, street car, or otllcr conveyalice trareling upon any of 
the ah01 e designated 'artcrial higlln-ajs' or 'through strects' shall ha re  
the right of TI ay  orer ~ehic lcs ,  street cars, or other vehicles approaching 
said 'arterial liiglinays' or 'througll streets' from or along intersecting 
streets. 

(( (3)  Every operator of a vehicle, street car, or other colir eyailce t rar -  
cling upon any street iiiterscctilig any 'arterial highway' or 'tlirongll 
street,' as designated in section 1 hereof, shall bring such T eliiclc, street 
car, or conveyance to a full stop a t  the place xvhere such street nlects the 
prolongation of the nearest property line of such 'arterial highway' or 
'through street.' subject, honerer,  to the direction of any traffic control 
s i p  or signal, or any police officer, a t  such intersection. 

"(4) Tlie operator of any vehicle n-ho has come to  a full stop, as 
required in sectiorl 3 hereof, upon entcririg tlic 'arterial liighvay' or 
'through street,' shall yield the right of n a y  to all ~eh ic l c s    no ring 
along and ~lpo11 said 'arterial highnay' or ' t h r o u ~ h  street.' . . . 
( 9 )  ,Illy person driving a r ehicle on tlic 'arterial highway' or 'through 
street,' desigriated in sectiori 1 Iicrcto, shall dr i re  same in a careful and 
prudent nianiler, and in no merit at a rate of speed of more tllnn 30 
miles per hour." 

F rom plaintiff's e~idence ,  both defendants Wilson and Allrul ncre  
violating tlie ordinance of the city of Charlotte. This is  ncgligericc 
per rc J o n e s  1 . .  B a g l i ~ e l l ,  a n t e ,  378 (382). Tlie court below charged 
the jury, to n liirh there n as no exception, as  folio\\ s : "Therefore. the 
law says thc burden of that issue is upon her to satisfy you, by the 
greater n eight of tlle el idence, that  she x i s  injured by tlle joint and 
concurring ~lcgligcnce of defclidnnts John T'Tilsoii and C. hl. Allretl 
before slip \i oulti be entltled to have you answer the first issue 'Pcs.' If, 
hone1 el., after consiclcration of all tlle eT idence, you are satisfied by 
the greater n eight of tlie cvidence that the plaintiff ~ v a s  injured by tlie 
joint and concurring negligence of John  MTilson and C. 11. -Illred, then 
the court instructs xou it will be your duty to anslver the first issue 
'Yes.' I f  plaintiff fails to so satisfy you, it d l  be your duty to answer 
the first issue 'No.' 

"If you find from the evidence, and by its greater weight, that  de- 
fendant Wilson operated his automobile into tlie intersection at a care- 
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less and reckless rate of speed, then the court instructs you he would 
be guilty of negligence, and if you further find from the evitlcxe, and 
by Sts b e a t e r   lit, that  the breach of duty by him .~vas one of the 
prosimate causes of in jury  to the plaintiff, the court ir~stru,dfs you he 
\\-auld be guilty of actionable negligence, or if you fin6 fro111 :he eri-  
dence, and by its greater (weight) that  he exceeded the speed limit as 
proritlcd in subsection 9 of the city ordinance in excess of thir ty (30) 
&les an  hour, the court instructs you, upon that  finding, lie would be 
guilty of negligence, and if the plaintiff has further s::tisfied you, by 
the greater weight of the evidence, that  the violation vn:; the prosimate - 
cause or one of the proximate causes of her injury, then the court in- 
structs you that  that  would be actionable negligence. 

"Sow, if you find from the evidence, and by i ts  greater veight, that  
as X r .  Allred approached the intersection of East  Fourth Street and 
Casnrell Road, he didn't stop a t  the 'arterial highway,' as  proritled in the 
city ordinance, but drove on out i n  the highway without stopping, then 
the court instructs you he would be guilty of negligence, and if the plain- 
tiff has further satisfied you, by the greater weight of tlw evidence, that  
that  violation was the proximate cause or one of the proximate causes of 
her injury, then the court instructs you that, would be actionable ncpli- 
genre on the part  of defendant ~Il lred." White v. l ica l t~ l  Co., 152 
N. C., 536 (533) ; Ellcr v. Denf ,  203 S. C., 430; J o n e s  r .  B a g c e l l ,  
sz1pl.a. 

The court belon. also charged the jury:  "If you furthcr find from the 
eridence, and by the greater weight, that  he (,Illred) opltrated his auto- 
mobile in the intersection when liis view was obstructd,  as has been 
defined to you by thc court and as has also becn read to you by the 
court from section 2621 (46) of the Consolidated Statutc~s, subsection 3. 
I f  he drove into the intersection with his vitw obstructed, at a speed in 
cscoss of 15 miles an  hour, that would be negligcncc, and if tlint negli- 
genre was tho proximate cause or one of the proximate g7auses of plain- 
tiff's ilijuries, then the court instructs you it will be your duty  to find 
action:~blc negligence ill fa \  or of the plaintiff against defendant Allred." 

T o  this portion of the charge the dcfe~ldant ,\llretl eswpted, arid 
assigned error. We do not think this exception and assignment of error 
can be sustained. Y e  think there was sufficient eridence on n-hich to 
base the charge. 

Leiter testified, in part  : "Therc was a stop sign on the north side of 
Caswcll Road. I know that on the night of this accident that  there is 
an  c m b a n l ~ m e ~ ~ t  liere before you get up  to tlie edge-rather lligll ern- 
ballkn~ent on this nortlin.est corner, about 3 feet liigli, \;it11 a hedge on 
top of it, and that hedge continues up C'as~r-ell Road nlo,lg that  Presby- 
terian Hospital lot, and there are trees in there, but not right on the 
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corner ;  I ~ \ o u l d  say they a re  10 to 1 5  feet f r o m  t h e  corner, nllicll trees 
:ire about as  closc t o  C : ~ i n e l l  Road  as  F o u r t h  S t r e ~ t .  I can stol) a t  the  
stop sign and  see forty-five yards  d o n n  F o u r t h  Street." 

J a v k  Spra t t ,  county surxcyor, a witness fo r  defendant TVilso11, testi- 
fied t h a t  lie made  a n ica~uren ien t  t h e  morning of tlie (lay lie t e ~ t ~ f i e d .  
"Court : D o  you know nlietlier or ]lot t h e  hedge TWS tllcre in  1933?  A. 
Ye;, i t  i, tlw same hcdgc. a s  f a r  as I k ~ i o n ,  nit11 exception of t r imming  
it  u1)-I Jioultl  q:ry i t  is  practically the saine. , \ t torncy P o r t e r  ( f o r  
defenda~l t  Allretl) requests court's pcrmiision to qual i fy this n i t ~ w s q ,  
n l l i c l ~  iq alloncd. P o r t e r :  (2. TVcw you a t  tha t  place to  look a t  thoie  
llcdges on 20 Auguit ,  19331 A. I can't say tha t  1 was. (2. Y o u  don't 
linon n l i r t l ~ c r  the hedges Ivere cut  t lonn a t  t h a t  t ime or not. of > o u r  OIW 

knonlcdge?  Al. No. . . . T h i s  hedge is approximntely four  ( 4 )  
feet 11ig11. A l t  the  intersection of tllcse two streets, tlie northve,t ~ r l t c r -  
sectioii, th i s  li~clge is  located about  ten (10)  feet f r o m  tlie ~nterzcct ion 
of t1ic.e tIro strects. I t  is on  a curre-right like tha t ,  2~11d. af ter  it  hi ts  
Fourt l i  Street ,  the hetlge 1s five ( 3 )  feet back f r o m  the  mnpr  edqe of 
the sitlennlk lint>. and ~t 1;eeps approsi inately t h e  inme height :dl  t h e  
war- tlo\vn. -It  this  par t icular  l ~ o i n t  the  hetlge is plantetl on a grade 
about t n o  ( 2 )  f w t  liigller t l i a ~ i  top of sidewalk, ~ r l i i c h  ~voultl  nlahe 
the  t o p  of the hedge about six ( 6 )  feet liigllcr a t  t h e  northwest inter-  
sectiorl of t l ~ r s e  two streets. Cour t  : I s  t h a t  a l l  the way  around tlie 
intersection? -1. I t  gets higlwr as  i t  goes u p  liere and t h e  hill  is higher 
on E a s t  Fourt l i  Street .  I would say tha t  it  i s  about t h e  same for  one 
l i u ~ ~ d r e d  (100)  feet or more clown t o  the  entrance of t h e  hospital." 

T h i s  testinlony is  some cridelice t o  indicate  t h a t  the hedge n n ,  tlwre 
011 20 Aluyust ,  1033-some nine months before. Tal i ing the te~ t imor iy  
of Leiter and  S p r a t t  as a nhole.  on this  aspect ~ v e  sce 110 prejutlic~ial 
error .  I t  i s  a mat te r  of common knonlcrlge tha t  i t  takes timc for  a 
lletlge t o  gron- f o u r  feet high.  Allrcd fur ther  contends t h a t  i t  was e r ror  
fo r  rllc court below to rharge  the  jury that  if i t  found ,illred ~ l o l u t e t l  
C. S.. 2621 (4), lle would be gui l ty  of r ~ t g l ~ g e n c c .  T a l i i q  a liberal 
1 iew of the al legat io~ls  of t h e  complaillt, we see n o  prejudicial  error  011 

tliih alpoct of the ~ l i a r ~ r .  I t  is  fur t l lcr  contended by  Allred t h a t  t h r  
court bc,lon- exprcsscd an  opinion unil gaye n peremptory instruction on 
same. TTc c'annot so holtl. TITe think, f r o m  t h e  view we take of the  
e ~ i d e n c c ,  the aclrnittcd-at least, the uliclisputed-facts, show tha t  
A211red a l~ l~roac l ied  a bllnd corner, aiid C. S., 2621 (46) ,  71-as appli- . - 

cable. I t  vns i n  the  tliscretlon of t h e  court below to amend the com- 
plaint  dur ing  the t r ia l .  N. C. Code 1931 ( X i c h i e ) ,  see. 547. I Iood ,  
C u , t t ~ . ,  r .  Lore, 203 S. C., 583. 

011 cross-ex:rminatioii of ni tneas T\Yson by defendant Leiter,  ~ r i t n e s s  
vias ahked: "Did they c o n ~ i c t  SOU i n  police court f o r  dr iving this car  
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while ~ i r u n k ? "  Defendant Wilson. who was the witness objected. Ob- 
jection was sustained. The ansli-er would have been, "T ley got me over 
there." Tlic defe~idant Allred did not ask this question, and certainly 
he  caiinot be heard to complain. The  answer ~vould not have been 
responsive, and no one was l;rejudiced by sustaining the objection; and 
if anyone had a right to complain i t  would have been the defendant 
Leiter and not defendant Allred. I t  will also he noticed that  the 
policeman testified that  Wilson, a t  the time of the colli~jion, lyas drunk 
and tllev locked h im uu. I t  will also be noticed that Wilson was a 
defendant and was being examincd by the plaintiff under the statute, 
and the plaintiff did not ask this question, and \I-as in nc r i s e  connected 
wit11 it. I f  error, we do not see how i t  is prejudicial to Allred. 

Dr .  Martin. from the auestion asked him, said : "Tha: would be hard 
to answer. . . . There is no way for me to say pocitively that  she 
~vould h a w  trouble or not, but there is a possibility that  she would." 

I f  there was error, we do not think it prejudicial. The  defendant, 
Allred, on recross-examination, brought out the fact : "The pelvis itself 
is  norinal in size." The issues submitted bv the court l)elov, Tye think, 
were correct, and the issues tendered by the" defendant not applicable to 
this controversy, nor v a s  C. S., 618. 

We have read the charge of the court below v i t h  care, and the learned 
brief of defendant Allred, but cannot say on the record and taking the 
chargc as  a whole that  there v a s  prejudicial or reversible error. 

S o  error. 

GURNEY P. HOOD, COMMISSIOSER OF BANKS OF TIIE STATE OF NORTH CARO- 
LINA, EX REL. HIGH POINT MORRIS PLAN BANI*;, v. DR. J. T. 
BTJRRUS. 

(Filed 28 January, 1035.) 

1. Banks and Banking H n-In action on liability of sto(2kholder joinder 
of parties contracting to pay liabilities of bank held proper. 

h stocliholder in an insolrent bank filed answer to the assessment of 
thc statutory liability against him, C. S., 215 ( c )  (13), alleging that prior 
to the insolreney of the bank three corporations contrlcted to pay the 
liabilities of tllc bank mld save the stocliholders from linbility on their 
stocli if the assets of the insolrent bank were transferred to them, that 
tlic assets of the banli were transferred in accordance ~ i t h  the contract 
and that the contracting partics took possession of the banlr, but that 
they had not complied wi th  their contract, but were seeliing to avoid com- 
pliance therewith. Defendant stocltholder moved in apt time that the 
parties contracting to pay the liabilities of the banlr be made parties de- 
fendant: H c l d ,  the motion for joinder of the contracting parties as parties 
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defendant should hare been allowed, the matter involving an nccc~unting 
equitable in its nature, and the joinder of such parties being accessarg to 
a coml~lete determiuntion of the questions involved in the ncTion. C. S., 
436. 

2. Banks and Banking H c- 
C. S,, 218, does not d e p r i ~ e  tlie S u ~ e r i o r  Courts of their equit:~hle juris- 

diction, upon a proper showing, orer the Commissioner of Baa ls  a s  an 
administrative officer of the State in the liquidation of hanks. 

CONSOR, J., clissents. 

APPEAL by  clefcl~tlant f r o m  C/en len f ,  J . ,  a t  J u n e  Term,  193-1, of GCIL- 
FORD. Reuersed. 

T h e  H i g h  P o i n t  U o r r i s  P l a n  B a n k  n a s  a n  intlustrial bad<,  t r m s a c t -  
ing  business i n  t h e  city of H i g h  P o i n t  pr ior  to  4 March,  1923, and  
subsequent t o  4 X a r c h ,  1925. I t  n a s  engaged i n  such bu.luc,v un t i l  on 
or  about 1 February ,  1934, n h c n  i t  was talien possession of hy G u r n e y  
P. Hood, Cornmissioner of 13:mlis f o r  X o r t h  Carolina. Tllc tlcfenclnnt, 
or a p ~ e l l n n t ,  J. T .  Bur rus ,  n a s  a stockholder i n  said bank, on n ing  
tnenty-five (25)  shares of stock n-hich x c r e  issued to h i m  prior  to 
4 March,  192.5, and  six ( 6 )  shares  of stock vllicli  n e r e  issued to liini 
subsequent t o  4 N a r c h ,  1925. T h c  certificates of stock issued 11. the 
H i g h  P o i n t  X o r r i s  P l a n  B a n k  to the  d e f e n d a ~ i t  h a d  x r i t t e n  ill t l m n  
a clause t o  t h e  effect t h a t  'aid stock n a s  nonasiessable. W h e n  tile first 
t ~ i - e n t ~ - f i ~ c  (25)  sharcs  of stock n e r e  ksuecl to  defendant B u r r i x ,  the 
~ r o r t l  "Bank" did not a p p e a r  i n  tllc nnnle of the corporation, but t lwiog  
t h e  t ime of tlie o r i ~ e r s l l i p  of tlic stock by the  defeudant tlw uame of 
the  corporation n a s  cllnrigetl so as  to be t h e  I I i g h  P o i n t  I forr ib P l a n  
Banli. 
-1 par t  of the  liabilities of tlie H i g h  P o i n t  Morr i s  P l a n  B a n k  on 

1 February ,  1934, the date  on nllicli  the Conin~issioner of B a l ~ l i s  fo r  the 
S t a t e  of N o r t h  Carolina took possession, I\ e re  col~tractcd pr ior  t o  
.2 N a r c h ,  1923, a i d  tlie b a l a ~ ~ c e  of said liahllities n e r e  contracted by 
said balilr s ~ ~ b s c q u e n t  to 4 Alarch, 1925. 

A f t e r  talring poss~ss ion  of the  plaintiff bank on or about the  first day  
of February ,  1034, Commis.iontr of Banks  filed l n  the office of the clcrk 
of Superior  Court  of Guilfortl Couuty, pursuant  to  section flS (c )  (3)  
of the Sort11 C'nrolinn C'ocle of 1931, a notive of his  action, s ta t ing the  
rcason tllcrefor. 0 1 1  3 Alarch, 1934, under  ant1 by  ~ i r t u e  of the author-  
i t y  i n  snbvc t ion  1 3  of iection 218 ( c ) ,  Consolidated Statutes, tlw Com- 
missioner of Banks  l t ~ i e d  a n  nsvssment  against t h e  stocklloltlers of t h e  
H i g h  Poin t  Morr i s  I ' h  Bank equ:ll to t h ~  stock liability of each stock- 
holder. T h e  a;stBs~illcnt le l ied against the tl(,fendant is  i n  tlic s u m  of 
t h i ~ t y - o n e  hundred dollars ($3,100), being t h e  p a r  xalue of thrl stock 
owled. and  held by  h i m  i n  the  II igl i  Po in t  Morris  P l a n  Bank .  There-  
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after, in apt  time, the defendant caused to be filed in  the office of the 
clerk of the Superior Court of Guilford County his answer to and appeal 
from said stock assessment. 

I n  tlie answer of defendant, as a second ground of defense, he says: 
"That on or about July,  1933, the Morris P lan  Bank of Virginia, the 
Morris P l an  Bank of Greensboro, and the Morris P lau  Bank of Win- 
ston-Salem, ac t i i~g  through their duly authorized representatire and 
agent, Mr. J. R. Pliane, held a conferenc~e with the directors of the 
Higli Point  Morris P lan  Bank a t  High Point, S. C., and jointly and 
severidly entered into a contract with the High Point  Morris P lan  Bank 
to eff'ect that  in the event tlie High Point  Morris P lan  Bank vould 
transfer and assign to it all its assets, tangible and intangible, they would 
assume and pay all the indebtedness of the High Point  Morris P lan  
Bank, and would relieve the stockholders of said bank of any liability 
whatwer upon their stock in the event of an effort to have them assessed, 
and would guarantee and assure the stockholders of said bank that they 
n-ould incur no loss through any statutory liability upon their stock. 

"That thereupon the High  Point  Morris P lan  Bank transferred its 
assets, as aforesaid, to J. B .  Carpenter, trustee for the mid Morris P lan  
B a i ~ k  of Greensboro, the Morris P l an  Bank of Winston-Salem, and the 
Morris P l an  Bank of Virginia, and relied upon the coutract being- car- 
ried out as agreed to. 

"That thereupon tlie said corporations, through their officers and 
agents, took o ler  the affairs of the Higli Point  Morris P lan  Bank, and 
have been conducting said institution since that  time. 

"That a t  the time of tlie abore assignnlents the assets of the High  
Point  Morris P lan  Bank were in excess of two hundred and twenty 
thousand dollars ($220,000) ; that  the liabilities were about forty-two 
tl~ousancl dollars ($42,000), and that  the c~ollections were a ~ e r a g i n g  in 
excess of three thousand six hundred dollars ($3,600) per month. 

"That this defendant is  informed and believes the iiaid corporations 
have not complied with their contract, and are seekirlg to avoid com- 
pliance therewith, and he  is advised and alleges that they should be 
required to keep their contract i n  all particulars, and, in order that they 
may be compelled to do so, he is  advised that  they should be made 
parties to this action. 

"That he is  advised that  the plaintiff i n  this action should seek to  
cause said corporations to comply with their contract for the protection 
of the creditors of the High  Point  Morris P l an  Bank, and also for the 
purpose of protecting this defendant and all other stockholders of the 
High Point  Norr is  P lan  Bank. 

"That the liability of the High  Point  Morris P l an  Bank to depositors 
is less than four thousand dollars ($4,000), and for taxes less than ten 



N. C.] FALL T E R X ,  1934. 563 

tllousnnd dollars ($10,000), and the other indebtedness of thr  H igh  
Point  Morris P l an  Bank is  tliirtg thousand dollars ($30,000), n i t h  the 
creditors of tlic Morris P lan  I3ank of Greensboro, the Norr is  P lan  I3:rnli 
of Winston-Salem, and the hlorri. P l an  Bank of Virginia. 

"TThercfore, respondent prays:  That  an  order issue directing that  
the Morris  P l a n  Bank of Grwnsboro, the Norr is  P l a n  Bank of Win- 
ston-Snlrm, and tlic hlorris I'lan Bank of Virginia be made parties to 
this action in order that  the rights of this defendant, as lv(311 as the 
rights of all the stockholderq of the High Point  Morris P lan  Ballk and 
all its creditors may  be protected and preserved in all particulars. That  
respoudent recover his costs. F o r  such other and further relief as to 
the court may seem just and propclr. This 31 March, 1934." 

Thc said case was calendared for  trial on Wednerday, 13 Junc,  1934, 
a t  t l ~ e  tn.o necks term of Guilfurtl Superior Court, beginning Monday, 
4 June,  1934. On Tuesday, 1 2  June,  1934, the defendant, through his 
counsel, called attention of the court to the motion madc in  the anrlver 
and appeal of the deferitlant, to the effect that  the other fir111s and 
corporations named in  said answer arid appeal bc made parties to this 
action, and thereupon made a motion that the case he continued until 
said firms and corporations could be madc parties. The  court orerruled 
the motion of the defendant, to nhich the tlefenilant excepted, and thi.; 
is the clefmdant's Esception Xo. 1. The defendant then made a motion 
that the said firms antl corporations he made parties to this action. The 
court o~e r ru l cd  this n lo t~ou of the defendant, to which the dcfclidaiit 
excepted. This is tllc defendant's Exception No. 2. On Wetlncsday, 
13 June,  1934, the case n a s  reached and callcti for trial hefore Hon. 
J. H. C l e m ~ n t ,  judge presiding, and a jury. 

On the plaintiff's eridence, the court below charged the jury on all 
tllc issueq, that if they find the midence true, as testified. by the wit- 
neszcy that they n ould ansn er them for plaintiff. Judgment was duly 
reridered hy the court below againit the defendant, on the vcrdict. I t  is 
as  follons : "Nov~, thereforr, it  is ordered, adjudged, and decreed that 
tho plaintiff h a l e  antl recover judgmrnt against the  defendant ( a )  for 
the sun1 of $8,500.00; (b )  for the sum of $600.00; and (c )  for the costs 
of this action, to he taxed by the clerk. 

"I t  is further ordered and adjutlgwl that if and xhen  the judgment 
hcrein rrndered for the sum of $2,300.00 is paid, the proaeeds shall not 
be applied by the plaintiff or the liquidating agent of the High Point  
Morris P lan  Bank to tlie p a p e n t  of that part  of the indebtedness due 
by said bank on 1 February, 1934, nhiclr n7as contracted before 4 March, 
192.5, said amount being $77.85." 

The defendant assiglied errors to  the above exceptions and appealed 
to the Supreme Court. 
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Yorlc & Boyd  for plaintiff. 
Gold, iVcAnally & Gold and Rei tzel  & Waylzick for deilendant. 

CLARKSON, J. The following questions involved in this appeal we do 
not think, on the present state of the record, i t  is  necessary to pass on :  
"Is a stockholder in an  industrial bank liable for an assessment on his 
stock when said nonassessable stock was owned prior to the passage of 
C. S., 225 (o) ,  and the liabilities were contracted prior and subsequent 
to the said enactment? 

"Is a stockholder in an  industrial bank subject to an  assessment on 
his stock acquired after 4 March, 1925, which is the date of the passage 
of C. S., 223 (o),  when his stock certificates contained a clause that said 
stock was nonassessable?" 

The question now involved : "When a stoclrholder in art insolvent bank 
appeals from an assessment levy and sets forth in  Superior Court that  
three corporations had agreed to  assume and pay all the indebtedness of 
the said bank, before insolvency, and relieve the stockholders of any 
liability, provided the said bank would assign all i ts  asseis to said corpo- 
rations, which was done, is  it  error to overrule the deft,ndant's motion 
to make the said corporations parties to the action?" lJnder the facts 
and circumstances of this case, we think so. 
S. ( 2 .  Code 1931 (Michie), see. 436, i n  part ,  is as f o l l ~ m s :  "-111 per- 

sons may be made defendants, jointly, severally, or in the alternative, 
who h a w ,  or claim an interest in the controversy adverse to the plaintiff, 
or  who are neccssary parties to a complete determinaticn or settlement 
of the questions involved." 

N. (2.  Practice and Procedure in Civil Cases, McIntclsh, par t  of sec. 
226, p. 210, in part  is as follows: "Any person may be made a defendant 
JT-110 has or claims an interest i n  the controrersy adverse lo  the plaintiffs, 
or who is a necessary party to a complete determination and settlement 
of the questions involved. This  includes the common-law rule. that  the 
defendant is one who claims adversely to the legal claim of the plaintiff, 
or v h o  has incurred a legal liability n i t h  reference to the plaintiff's 
claim, and where there ~i -ere  sercral defeildants, they should all repre- 
sent a common interest or liability, and not separate and independent 
rights. I t  also includes the equity rule, that  all persons jnterested in the 
controversy adversely to the plaintiff, or whose presence is necessary to 
a complete adjustment of the controversy, should be defe idants. 'Equity 
delights to  do complete justice, and not by halves.' Hence, all persons 
who have a material interest in the subject-matter, arid who ~ rou ld  be 
affected by the action of the court, should be present, fo as to be con- 
cluded by the adjudication, and thus avoid the vexation and expense of 
further litigation." 
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We think, under the facts and circumstances of this case, the niotion 
of defendant was i11 apt time and should have been granted. The  court 
below sllould have made an  ordcr to issue, directing that  the Xorris  P l an  
Bank of Greensboro, X. C., the Xorr is  P lan  Bank of Winsto~i-Salem, 
N. C., and tlie Xorr is  P l a n  Bank of Virginia he made parties "to a 
coiuplete deternlination or settlement of the questions iiirolved." N. C. 
Code ID31 (Michie), see. 218 (c ) ,  eubsec. 13, in par t  is  as follons: 
"Any stockholder may appeal to the Superior Court from tlie kl-y of 
assemilent; the issue raised by the appeal may be determined as other 
actions in  the Superior Court." 

I n  Bank v. Ear ley ,  2 0 1  N. C., 297 (299) ,  it  is said:  ('This a d o n  
inl-olrcs primarily an accounting, and for that  rcason is equitable i11 
its ~mture .  The accounting may he had only in the Superior Court. 
l ' i<us t  C'o. C. L e g g e l t ,  191 N. C., 362, 131 S. E., 752 .  L\ll the stocli- 
holderz of the insolvent bank are proper if not necessary parties. The 
complaint is not demurrabl.e for misjoinder of parties or causes of action. 
Xo judgment can be rendered against any of the stockliolders until tlie 
amount for 1~2lich eacli stockholtler is liable has heen determined. This 
amount canliot exceed the par ralue of the shares of stock onnecl by 
him, but may be less." 

1 1 1  i"rust Co. T .  Hood,  206 N. C., 5-1-3 (5-16)) is  the folloving: "The 
jurisdiction of tlie Superior Courts of this State, in a proper case, to 
rc,strain the Comniissioner of Danks is not affected by the provizioris of 
C. S., 21S, pro~i t l ing  for tlie liquitlntion of insolvent banking corpora- 
tions orgaliizecl and doing business under the l a m  of this State. The 
Cornniissioner of Banki  is an adnlinistrative officer of the Stat(., and 
in tlie pcrformnncc of his duties as prescribed by statute is subject to the 
jurisdiction of the Superior Courts, in the exercise of their equitable 
juristliction." 

I n  the brief of plaintiff is  the f o l l o ~ ~ i n g :  "Defendant alleges a con- 
tract made and enterecl into b c t ~ ~ c e n  the bank of which he n a s  a stock- 
holder and the three corporations nan~ed  therein; alleges that  the said 
corporations ha re  not complied with their contract and are seeking to 
avoid compliance there~vith;  alleges that the C'omnlis~ioner of Banks 
should scek to cause said corporations to comply ~ v i t h  their contract. 
Certainly, if the High Point  Xorr is  P l an  Bank has a contract nit11 the 
three corporations named in the defendant's pleading, the Comniissioner 
of Banks should and will, if he has not already done so, seek to cause 
said corporations to comply with their contract, but that  will h a w  to be 
done in  a proper action instituted by the Commissioner of Banks agaiilst 
these corporations, and not i n  the case a t  bar." 

Under section 456, supra, "to a complete determination or settlement 
of tlie questions involred," we see no reason nliy the motion of defendant 
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should have been orerrulcd by  the  court  below to b r ing  i n  the  part ies  
lnentioncd so t h a t  the  whole controversy m a y  be settled i n  th i s  action. 
T h e  mat te r  i n ~ o l ~ e d  a n  accounting equitable i n  i t s  n a i u r e  and  subject 
to  the  jurisdiction of the Superior  Court.  

F o r  the  reasons given, the  judgment of the  court below is 
Rerersed. 

C O K N ~ R ,  J., dissents. 

STATE OF' NORTH CAROLINA ox THE RELATION OF JOSEPH E. CHESH- 
IRE,  JR., GUARDIAN os FRANK BRIGGS HOWARD, A RZISOR, v. IRMA 
R. HOWARD, M. G. JOSES, A A D  A.  M. MOORE. 

(Filed 28 January, 1936.) 

1. Guardian and Ward B e-Sureties on guardianship bond held estopped 
by recital in bond from attacking validity of guardian's appointment. 

Persons signing a bond as  sureties, waich hond recites 
that the guardian therein bonded had been duly appointed by the clerlr, 
are  estopped by the recital in the bond from attacking the validity of the 
al)pointment of the guardian for that the guardian had not signed the 
application for appointment or the required oath, the guardian having 
been appointed by the clerlr and having received the estate pursuant 
thereto and filed the hond signed by the sureties, and the guardian not 
denying the validity of her appointment or her liability as  guardian. 

2. Guardian and Ward H a - Persons signing guardianship bond as 
sureties are not relieved of liability thereon by guardian's failure to 
sign. 

Although the acceptance by the clerk of a guardianship bond nithout 
the sipnatnre of the guardian a s  principal thereon, C. S., 2162, 2163, is an 
irregularity, the sureties signing the bond are  not thereby relieved of 
liability, the guardian being liable because filing the bortd with the court, 
and the sureties being liable because signing same, and the failure of the 
guardian to sign same being :I mere technical defect. resulting in no 
injury to the sureties since upon payment by them u p m  default of the 
guardian a cause of action accrues in  their favor agains~: the guardian. 

3. Same-Allegation that liability of sureties on guardianship bond mas 
conditioned upon signature of guardian held insufficient to state de- 
fense. 

Defendants signed the guardianship bond in question on the same day 
the guardian therein named was appointed. In an actio 1 against them on 
the bond they alleged that  they signed the bond upon assurance that the 
guardian therein named would sign the bond, and that the bond ~ o u l d  
not be effective a s  to them unless signed by the guardian, and that the 
guardian did not sign the bond until the institution of the action: Held, 
it was not error for the court to refuse to admit evidence in support of 
such allegations since i t  was not alleged by nhom such assurances had 
been given, and i t  being doubtful whether the clerk could have accepted 
the bond conditionally. 
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APPEAL by defendants 31. G. Jones and -1. 31. Xoore, from GT-atly, J., 
a t  J u n e  Term, 1934, of WAKE. Affirmed. 

This is an action to recoler damages for the breach of a guardian's 
bontl. The action v a s  begun on 31 August, 1933. 

Judgment by default and inquiry was rendered by tlle clerk of the 
Superior Court of Wake County, on 30 October, 1933, in favor of the 
p l a i~~ t i f f  and against the defentlant I r m a  R. EIon ard, as p r inc ip l .  be- 
cause of her failure to demur or file armrer to the complaint. She did 
riot except to or appeal from the judgment. 

T l w n  the action was called for the trial of the issues raised by the 
ansneys of the defendants M. G. Jones and A. X. Xoore, a trial by jury 
n a s  duly n a i ~ e d ,  and it n a s  agreed by the parties to the action that  the 
judge might hear the evidence, find the facts, and render judg~n tn t  ac- 
cortlingly. 

Purauarit to said agreement, the judge heard the eritlence, fount1 the 
facts, and rendered judgment as follows: 

"This cause corning on to be heard a t  J u n e  Term, 193.2, of the Supe- 
rior Court of Wake County before his Honor, H e ~ r y  -1. Gratlv, judge 
presiding, and the parties hereto having agreed in  open court that his 
Honor mig l~ t  hear the evidence a i d  find the facts ni thout the inter1 en- 
tion of a jury, and render jutl,mmt either in or out of term, and either 
in or out of the district, and his I-Ionor ha l ing  heard the eridence of 
the plaintiff, and having perinittrd the defendants 31. G. Jonw and 
A. 11. l loore  to examine their codefendant, I r m a  R. Howard, bcfore the 
clerk, and a transcript of the evidence taken a t  the exarnii~ation of 
I r m a  R. Howard being before the court, his Honor firids the following 
facts: 

I .  I r m a  R. Hovard  qualified as the guardian of F rank  Briggs How- 
ard bcfore tlle clerk of the Superior Court of Wake County, North 
Carolina, on 11 February, 1923, by giving bond in the penal sum of 
$4,666.67, with the defendants X. G. Jones and A. 31. hloore, as sureties. 
The defendant I r m a  R. Howard did not sign the bond a t  the time of her 
qualification, but has signed the same since the institution of this action. 
The defendants hl .  G. Jones and A. M. Moore each signed the said bond 
and justified before the clerk of the Superior Court of Wake County. 
d true copy of the bond is attached to the complaint of the plaintiff i n  
this action. 

2. I r m a  R. Howard, as  guardian of F rank  Briggs Howard, received 
the sum of $2,333.33, a par t  of which, to n i t :  $121.53, she expended for 
the benefit of F rank  Briggs Howard without court authority, and the 
balance of which, to wit, $2,211.81, she loaned to her brother-in-law, 
11. B. Crigler, of Cheraw, South Carolina, upon his promissory note, 
without endorsement, and without taking any security therefor. 31. B. 
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Crigler is now insolvent. I rn l a  R. Howard receivxl interest upon the 
note of J I .  B. Crigler from the date of it!: execution io  1 September, 
1033, nliich she expended for the care and maintenanze of her va rd ,  
and that  such expenditure, though without court authority, was reason- 
able and necessary for her ~vard ' s  welfare. 

3. I r m a  R. IIon.ari1 Jvas removed as guardian of F rauk  Briggs H o ~ v -  
aid,  for sufficient cause and after the notice prescri3ed by l a ~ r ,  on 
27 July.  1033, and Joseph 13. Clieshire, Jr . ,  was thereupon appointed 
and qualified as tlie guardian of F rank  Briggs Ho~vard .  

4. The defendant I r m a  R. Howard had been grossly negligent in the 
management of the estate of her ward, Fraltk Briggs Howard. 

5 .  Thc ansn-ers of the dcfenclants X. G. Jones and A. 11. Xoore do 
not constitute a I-alid defense to the action. 

6. I l m a  R. Hon-ard has propcrtg which should be applied pro fanfo 
to the satisfaction of this judgment. 

It is now therefore considered, ordered, and adjudg1.d by the court 
that the plaintiff Josepli I%. Clieihire, J r . ,  guardian of F r a n k  Briggs 
Hon.art1, liave judgment against and recover from I r m a  R. Howard, as 
principal, and 11. G. Jones and -1. 11. Noore, as sureties, jointly and 
scl-crally, tlie sum of $4,666.67, the penalty of tlieir bond, tlie smne to 
be discharged upon the pagmmt of the sum of $2,333.:;3, ~ i t h  intermt 
tliereon from I September, 1933, compounded annually, until paid, 
togcthcr with tlic costs of this action. 

I t  is further considered, ordered, and adjudged by tlie court that  as 
betwec>n the defendants herein, vi thout affecting the right of the plain- 
tiff to recover of all the defendants herein in accordanccl with the judg- 
ment liereinbefore pronounced, Robert S. Simms, J r . ,  I)e appointed re- 
ceiver i n  this action to take into his possession all the property, both 
real and personal, tangible and intangible, of the defendant, I r m a  R. 
EIo~varti, and sell and collect upon the same, or so nluch thereof as may 
be necessary for tlle satisfaction of this judgment, including the costs 
and espcnses of this action, and the reasonable costs and expenses of the 
receivw as tlie same may be allowed by tlie court. The  receiver shall 
ha rc  d l  the poner conferred upon receivers by statutt1 in such cases. 
The bond of the receiver is fixed at $230.00, to be approcetl by the clerk 
of the court. 

Execution sliall not issue herein for a period of six months from this 
date if the defendants 11. G. Jones and -1. N. Moore shall, ni t l i in ten 
days, c:secute arid deliver to the clerk of this court sufficient bond, to be 
approved by him, in  the penal sum of $4,666.67, condiiioned upon tlie 
payment of this judgnlent i n  full, principal, interest, and costs. The 
court reserves the right to further suspend execution against the clefelid- 
ants upon a proper showing." 
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The defendants hI. G. Jones an,l A. 31. Noore exccpted to tlw fore- . . 
going judgment, and appealed to the Supreme Court, assignmg errors 
based upon their exceptions to the a d n i i 4 o n  of evidence, to the findillgs 
of fact, and to  the judgment. 

P a u l  F .  Smith f o r  p l a i n t i f f .  
TT7cisnCr Farwzer  f o r  d e f e n d a n t  ,\I. G. Jones. 
Sin~nzs (6 S i m m s  f o r  d e f e n d a n t  A. -11. X o o r e .  

C o l s o ~ ,  J. On  their appeal to this Court, the defendants 31. G. 
Jones and A. 11. Moore contend: 
1. That  there was error in the finding by Judge Grady that tlie 

tiefendant I r m a  R. Hovard  qualified as guardian of F rank  Briggs 
Honart l  beforcl tlie clerk of the Superior Court of T a k e  County or1 
11 February, 102S,  for that it appears from the record in the proceed- 
ing entitled, " In  the matter of Frarili Briggs Ho\~arcl ,  a niinor," that  the 
s:~id dcfendant did not, before the coniniencenient of thin action, sign 
eitlier the application for her appointment as such guardian or the oath 
appearing in said record; 

2.  That  there v a s  error in the holding hy Judge Grady that  the 
defendants If. G. Jones and A. 11. Moore, n h o  signed the bond sued on 
in  this action as sureties, are liable on said bond, notmithstm~ili~ig tlie 
failure of the dcfendant I r m a  R. Howard, \rho is named in said houd 
as principal, to sign the same; 

3. That  thew n a s  error in the hulding by Judge Grady that the facts 
alleged in the aiisvers filed by the defendants 11. G. Jones a d  -1. 11. 
Moore are not sufficient to constitute a defense to this action, and that  
for that reason e7idence tending to support tlie said allegatiom n a s  
irrelel ant. 

The  allegations in the ansners are to the effect that  each of said 
defeiitlnnts signed tlie hond sued on in this action as surety oli the assur- 
ancc that  tlle defendant I r m a  R. Howard noultl sign tlie same a i  prin- 
cipal, and that said bond nould not he effective aq to said clefendants, or 
eitlier of tliem, unlrqs and until the wid  I r m a  R. I-Ionard had signed 
the same as principal. 

Each of thew contcntiolis is presented to this Court by assignnients of 
error duly made by appellants on this appeal. Neither of tlleni can he 
sustained. 

1. Tlie first contention cannot be sustained because a11 the elidenee 
on the llearmg before Judge Qrarly shons that the defendant I r m a  R. 
Howard was appoiiited by the clerk of tlie Superior Court of f a l i ~  
County, upon her application, as guardian of F rank  Briggs I-Ioward, 
her infalit son, on 11 February, 1925, and that after such appoii~tmeat 
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and pursuant thereto, she received the sum of $2,333.33 as guardian of 
the said F rank  Briggs Howard, and undertook to perform her duties 
as such guardian. Pr ior  to her appointment, she had filed the bond sued 
on in this action. This bond is  signed by the defendants &I. G. Jones 
and A.  M. Moore, as sureties, and is  duly recorded in the office of the 
clerk of the Superior Court of Wake County. She does not deny the 
validity of her -appointment, or her liability as guardian of her ward. 
She has not appealed either from the judgment against her by default 
and inquiry or from the judgment that  plaintiff recover of her as prin- 
cipal in the bond the sum of $2,333.33, with interest and costs. Se i the r  
of the appealing defendants can challenge in this actior the validity of 
the appointment or qualification of the defendant Irma R. Howard as 
guardian of F rank  Briggs Howard, or deny her liability for her breach 
of the bond sued on in  this action. 

The  failure of the clerk of the Suuerior Court of TVake County to 
require the defendant I r m a  R. Howard to  sign the a p ~ l i c a t i o n  for her 
appointment as guardian, or  to sign the oath appearing in  the record, 
is  an  irregularity, for which no excuse or explanation appears in the 
record; such irregularity, however, does not render the appointment 
void as against the defendant I r m a  R. Howard, or as against the de- 
fendants ll. G. Jones and A. M. Moore. The  bond ccmtains a recital 
to the effect that  the defendant I r m a  R. Howard had been appointed 
by thc clrrk of the Superior Court of Woke County as guardian of 
Frank Briggs Howard, a minor. This recital is conclusive on the de- 
fendants 31. G. Jones and A. hl. Moore. They are  estopped by the 
recital i n  the bond which thep signed as s u ~ t i e s  from denying in this 
action the validity of the appointment or qualification O F  their principal 
as guardian of her ward. State ex r ~ l .  Bames  v.  Lezci8, 73 S. C., 138. 
In that  case it was held that  the defendmt Tras estoppcd by the recital 
in the bold which he had signed as surety to deny that  the principal in 
the bond had been r ig l i t fu l l~appointed  a; guardian. 

2. The  second contention cannot be sustained because there is no 
statute in this State which requires a guardian of an infant, who has 
been appointed by a court of competent jurisdiction t3  sign the bond 
which such guardian is required by statute to file with the court before 
he is permitted to receive property belonging to the estate of his ward. 
I t  is provided by statute that  "every guardian of an estate, before letters 
of appointment are issued to him, must give bond payable to the State, 
with two or more sufficient sureties, to be acknowledged before and 
approved by the clerk of the Superior Court, and to be jointly and 
severally bound.'' C. S., 2162. Such bond must be reco:*ded in  the office 
of the clerk of the Superior Court by which the guardian was ap- 
pointcld. C. S., 2163. 
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The  bond in the instant case n a s  signed by the defend;rnts 31. G. 
Jones and A. 31. Xoore, and aclinowlctlgctl by them before the clerk of 
the Superior Court of Wake County. I t  n a s  duly recorded in the ofice 
of said clerk. Tlie bond was executed by the sureties and recorcletl hy 
the clcrli in strict compliance x i t h  the statute. 

I-ndoubtedly, the statute conteinplatcs that  the bond shall be signed 
ant1 a~k i~on ledged  hy the guardian as principal, as  well as by tlic. sure- 
ties . Tlir acceptance and apln-OT-a1 of the bond by the clerk of the 
Supcrior Court vitliout tlie signature of the guardian as principal is mi 
~rrepulari ty,  but quch irregularit)- d o ~ s  not render the bontl roicl citlier 
as t o  tlie principal or as to liis sureties. Both the guardian and the 
iuretics are I)ountl-the guardian because he lins f i l ~ d  thc bontl with 
tlic court, the suretiei because they I i n ~ e  &pet1 the bontl. See C o m r s .  
c. I t zman ,  203 N. C., 5-42, 1 6 6  S. E., 519; K. v. U ~ a d s h e r ,  189 K. C., 401, 
127  S .  E., 3-29. 

Tlic 1:tn- :rpplicable to this conte~~t ion ,  as settled by judicial decisions, 
is statcvl ill Stearns 011 the L a v  of Suretyship (4th Ed.),  paragraph 
1-40, a- follov-s: 

"Tlic. omission of the name of the principal as one of tlie signer< of 
an official bond, eren nhere  his name appears in the body of the instru- 
mcJnt as  all obligor, is a mrre teclir~icnl defect and n-ill not re1e:w tlie 
surety, except in those caGes nhere  the surety signs upon conditiol~, 
lillo~r 11 to the obligee, that the bontl iq not to takc effect until signed by 
tlie principal. The sureties are not injured by tlie failure of thrx priii- 
cipal to sign;  if they are compelled to pay the penalty of tlie bond 
bccnu,e of the default of the principal, they can recover the amount 
hael< from the principal xhetlier he signed the bond or not. When the 
bond is accepted and a p p r o ~ d  without the signature of the principal, 
and the latter enters upon liis office by reason of the reliance of the 
oblige11 upon tlie I~ond, i t  would be giving tlie sureties the benefit of the 
contract ni thout imposing i ts  burdens to permit thrm to escalle lia- 
bility." This  statenlent of the law is fully supported by tlie decisions 
cited in the notes. 

3. The  third contention cannot be sustained because it is not zrlleged 
in tlie nnslrers by nhorn the nqsurance on which the defendants relied 
\$-as g i ~ e n .  I t  is not alleged that  !he clerk of the court gave the assur- 
ance, or that  he was inforrncd that  the sureties had signed thr  borid 
roridiiionallg. Even if i t  had been so alleged, i t  is  doubtful nhether 
the clcrk of tlie court, n ho n as required to approve and who did approve 
the bond, had the poner to accept the bond conditionally. See 6'. 7'. 

Uradsher, supra. I t  is signific:int that in this case the a p p o i n t ~ e n t  of 
the guardian n a s  made on the same day that the borid was s~gnecl by 
the appealing defendants. 
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I t  i s  sa id  i n  the  brief filed i n  this  Cour t  f o r  the  appellants t h a t  th i s  
is  a h a r d  case. S o  i t  is. I t  is  h a r d  f o r  the defendants to  be called 
upon to ansx7er f o r  the  default of t h e  guardian,  who ir3 the  mother  of 
her  ~r-ard.  I t  would be equally a s  hard ,  h o w e ~ e r ,  i f  t h e  ward  should 
lose the  money which was paid to  h i s  guard ian  to  compensate him,  i n  
some measure, f o r  the  death of h i s  fa ther .  T h e  defendants voluntar i ly  
assumed liability f o r  such loss a s  should result f r o m  t h e  defaul t  of the  
guard ian  a n d  cannot  justly complain t h a t  the  l a w  now requires them to 
discharge their  liability. T h e r e  w a s  no evidence tending to show t h a t  
the  sureties i n  th i s  case 7%-ere prejudiced by the  i r regular i t ies  appearing 
i n  the  record. F o r  t h a t  reason, the i r regular i t ies  a r e  iinmaterial.  

W e  find no e r ror  i n  the  judgment. I t  is 
Affirmed. 

J. 0 .  COBB v. DIBRELL BROTHERS, IXC., ASD S'ENAEiLE TOBACCO 
CORIPAKY, INC., GARXISHEE. 

(Filed 28 January, 1035.) 

1. Contracts A b- 
The essential elements of a valid contract of sale are  a completed and 

communicated offer and an acceptance in the esacr terms thereof. 

2. Contracts F c-Conflicting evidence as to agreement to sell held for 
jury. 

Plaintiff offered evidence tending to show that  plaintiYs father, acting 
in behalf of plaintiff, offered to purchase certain stocl.. a t  a stipulated 
price, and that clefendant accepted the offer, and that  a t  the time defencl- 
an t  understood that  plaintiff was purchasing the stock: Held, the evi- 
dence was sufficient for the jury upon the cluestion of the existence of a 
valid contract, although defendant offered eridence that a t  the time of the 
alleged agreement he thought he was dealing solely with plaintiff's father. 

3. Contracts A b-- 
The agreement of the parties gives rise to a contract unaffected by 

what either party thought the agreement to be. 

4. Trial B f- 
Where part but not all of a letter offered in evidence is competent, i t  is 

the duty of the objecting party to point out the objection a t  the time and 
request the court to properly restrict i ts admission. 

5. Contracts D b- 
In this case held there was no evidence of abandonment of the contract 

in suit by any of the recognized and accepted methods pointed out in 
Bixler c. Brittotl, 192 K. C., 199. 

6. Principal and Agent C e-- 
An undisclosed principal may maintain an action to enforce a contract 

made by his agent in his own name. 
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CITIL ACTION, before Cranmcr ,  J., at September Term, 1934, of 
DURHAM. 

The Tenable Tobacco Compmiy is a corporation doing busimss in 
Durham. J. S. Cobb o ~ r n e d  130 shares and his son, the plaintiff J. 0. 
Cobb, owned 100 shares of tlir capital stock of said corporation. This 
stock had been h j ~ o t h e c a t e d  to secure a loan from the First  7S:rtional 
Bank of Durham. The bank failed on or about 15  January ,  1932. 
Thereafter, the receiver of said bank, in an  effort to liquidate thc assets, 
was desirous of disposing of said stock, and approached the St:mdard 
Inrestment Company of Durham for the purpose of effecting a sale. 
The  defendant Dibrell Brothers is a corporation, doing b u s i ~ ~ e s s  in 
D a n d l e ,  Tirginia, and was a stockholder of the Tenable Tobacco Com- 
pany. On 8 Kovember, 1932, the Standard Investment Company wrote 
a letter to Dibrell Brotliers stating that  tlie Standard I n ~ e s t m e n t  Com- 
pany had for sale 230 shares of Tenable Tobacco Company stocak and 
wlicited a bid thereon. I n  response to said letter Dihrcll Brothers 
wrote, on 9 Sovember, 1932, that  it might, "howerer, be induced to pay 
$5.00 a share for this stock." Thereupon, the Inrestmcnt Company 
agreed to sell the 230 shares to the defendant Dibrell Brothers. How- 
ercr, in closing the transaction the Inrestment Company found that 100 
shares of the stock were not properly entlorsetl to the First  S:itional 
Bank, and on 18 Norember, 1932, advised Dibrell Brothers of that fact. 
The said defendant adriscd that  it could not accept the certificates unless 
properly endorsed. Thereafter, the Inrestmcnt Company fornardecl to 
the defendant Dibrell Brothers 130 shares of said stock standing in the 
name of J. S. Cobb and the attached draft  v a s  paid. Subsequently, 
the defective endorsement for the 100 shares standing in the name of 
plaintiff J. 0. Cobb Tvar corrected and on 7 Dccembcr, 1932, tlie Inrest-  
ment Company for~mrtletl to the defendant Dibrell Brothers Certificate 
Ko. 8 for 100 sharcs of said stock, i s ~ u ~ ( 1  in the name of plainti8 J .  0. 
Cobb, and the attached draft was paid. 

J. S. Cobb, father of the plaintiff, said a t  the t r ia l :  "I had 130 
shares of that stock pledged with the First  Kational Bank against our 
loan. The stock n-as sold ~vi thaut  my  knovledgc. . . . I found out 
Dibrcll Brotlicrs had bought it. I called up  Colonel Carrington and 
told him . . . that I xould like to lmre the stock back, that is, 130 
shares. H e  said, 'All right.' . . . H e  told me Dibrell Brothers had 
paid $5.00 a share for it. H e  agreed to sell i t  to me for the same 
price. The  stock was de l i~e red  to  tlie bank. . . . I found out just 
after this stock had been delirered to me that it also bought 100 shares 
belonging to James (plaintiff J. 0. Cobb) ; so I called Colonel Carring- 
ton and told him the stock was sold without his knowledge and that we 
aould  like to h a r e  it back. H e  said, all right, we could have i t  back. 



574 I X  THE S U P R E M E  COURT. [207 

Couu c. DIBRELL BROTHERS, INC. 

R e  stated that  Dibrell Brotliers paid the same for i t  they did for mine. 
. . , As soon as  I found out that  they got this stovk I called him 
right away. I don't think that 100 shares of stock had been delivered 
to Dibrell Brothers, Inc., a t  the tirne I called Colonel Carrington. I am 
not sure at all when they bought it. . . . I told Colonel Carrington 
that  tlie 100 shares of stock belonged to my  son, Jamcs 0. Cobb. . . . 
I told him when I called him i t  was Jim's stock. Collmcl Carrington 
said he could have the 100 shares of stock back. I mean by that  . . . 
that  he could have i t  back just as I got mine back, at tlie price he 
bought i t  at. B y  he I mean Jimmie (plaintiff J. 0 .  Cobb). A11 the 
correspondence I remember with Dibrell Ihothers, In(:., through any 
of its officers regarding the 100 shares of stock was w r ~ t i n g  to Colonel 
Carrington and thanking him for letting us have the stcck." On 1 De- 
cember, 1932, Dibrell Brothers wrote J. S. Cobb in part  as follows: 
"We suggest, hovever, i n  order to get i t  out of their hands to allow 
them to forward i t  to  us, and we in turn  will be glad to let you have it 
back," etc. J. S. Cobb, replying to said letter, s tated:  "I am turning 
your letter over to my  son, J. 0. Cobb, and he mill write you how he 
prefers to handle same,'' etc. 

On 7 August, 1933, J. S. Cobb wrote a letter to  Dibrell Brothers in 
part  as follows: "I am advised by m y  son, James  0. Cobb, that you 
have until the present time refuscd to d e l i ~ e r  to him the 100 shares of 
stock of Tenable Tobacco Company a t  $5.00. . . . You must re- 
membl.r the agreement which nle had to the effect tha ;  you would let 
us have the stock upon payment of the sum of $5.00 per share, with 
accrued interest, which represented the cost to you under the terms of 
your bid to Standard Investment Company. One hunlred  and thir ty 
shares was for me and the remaining 100 shares was for my  son, James 
0. Cobb. I know that  you understood this a t  the time we mere dis- 
cussing the matter. . . . Therefore, I am writing tc, request that  in 
keeping wit11 the terms of your agreement that  you deliver the stock to 
my son or forvard  same to me so that  I mag deliver i t  to him," etc. 

The  record shows that  when the foregoing letter ~ i ~ ~ i s  identified by 
counsc,l for the plaintiff, and that Mr.  J .  S. Cobb testified that  the 
signature was in  his handwriting, the defendant objected. The objec- 
tion was overruled and exception taken. Thereafter the letter was 
offered in evidence by the plaintiff and no objection to the letter itself 
or its contents appears in the record. The  witness J .  13. Cobb further 
testified on cross-examination that  Colonel Carrington, of clefendant 
Dibrell Brothers, stated in a telephone conwrsation that  "James (plain- 
tiff J. 0. Cobb) could have it, plus interest. . . . H e  agreed to let 
J in i  and not me have the stock for $5.00, the 100 shares. I was not 
asking it for myself. I was asliing him to let James have it back. 
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I I e  said he vould, and I told him it was James' when T called him. 
I f  it  had been mine it mould have come back 113th the 130 slmres." 

The plaintiff J. 0. Cobb testified, ni thout objection: "My father 
was acting as my agmt  and ncjgotiatetl with Dibrell Brothers Inc.. for 
the purchase of 100 shares of stock that  had previously stood upon the 
books of Venable Tobacco Company in my name. My father told me 
of the conversation that he had with Colonel Carrington regarding this 
stock. H e  told me he talked to him over telephone and Coloncl Car- 
rington agreed to let me hal-e the stork back." 

Several letters appear in the record nri t ten by the parties, and finally, 
on 8 July,  1933, the defendant Dibrell Brothers wrote to the plaintiff 
J. 0. Cobb, stating in substance that  they ~vould not deliver the 100 
shares of stock to  the plaintiff a t  $5.00 per share for the reason, among 
others, that a t  the time they made the agreement 11-ith J. S.  Cobb, 
father of the plaintiff, for the purchase of the stocli the company n7as 
of the opinion that  their contract to sell was with the father exclusirely, 
and that, therefore, they had made no offer to sell the stock to the plain- 
tiff except upon condition that  the plaintiff would pay to the Tenable 
Tobacco Company a certain sum which he o~ved to that  corporation. 

Thereafter, tlle plaintiff brought the present suit against the defend- 
ants, setting out the contract and requesting specific perforlnance 
thereof, or i n  tlle event that specific performance could not be had, that  
the plaintiff recover damages for the value of said stock. The  clefcnd- 
ant Dibrell Brothers filed an answer den)ing the contract as alleged by 
the plaintiff, and alleging that  it did not deal n i t h  J .  S. Cobb as agent 
for the plaintiff, and that  the agreement was without consideration. 

At the trial the defendant Dibrell Brothers stipulated in open court 
"tllat if tlle issues are answered in favor of plaintiff that it  is ready, 
able. and n-illing to make delivery of the stock in question." 

The  following issues were submitted to the jury:  
1. "Did the defendant Dibrell Brothers, Inc., contract and agree to 

sell and deliver to the plaintiff J. 0. Cobb one hundred shares of3 com- 
mon stock of the Venable Tobacco Company at five dollars per share, 
and accrued interest at the rate of 6 per cent per annum from 8 Decem- 
ber, 1932, as alleged in the complaint?" 

2. "If so, did the defendant Dibrell Brothers, Inc., breach said con- 
tract ?" 

3. '(If so, was the plaintiff, a t  the time of said breach and within a 
reasonable time after said agreement, ready, able, and willing to comply 
with the terms of said contract?" 

4. " Is  the plaintiff entitled to h a ~ e  said one hundred shares of com- 
mon stock of the Venable Tobacco Company delivered to him by the 
defendant Dibrell Brothers, Inc., upon the payment of five dollars per 
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share, and accrued interest a t  the rate of 6 per cent per annum from 
8 December, 1932, as alleged in the colnplaint?" 

The  jury alisnered all of the issues '(Yes," and from judgment upon 
the veidict the defendant Dibrell Ihothers  appealed. 

Basil ,]I. 1T7afliins and Fuller, Reade & Fuller for p l a i l ~ f i f .  
lledrick ie. IIa71 and Harris, IIaruey ie. Brown, of Danville, Va., for 

Dibrell Brothers, Inc. 

BROGDES, J. The chief questions of law presented for solution are 
as  follows : 

1. Was there any competent evidence of a ral id contract of sale of 
the shares of stock in controversy to the plaintiff? 

2. Was such contract abandoned or relinquished? 
3. Did the tr ial  judge correctly instruct the ju ry?  
I t  is  familiar learning that  offer and acceptance are the essential ele- 

ments of a valid contract of sale. The  offer must be complete, communi- 
cated and accepted in its exact terms. Rucker c. Sanders, 182 S. C., 607, 
109 S. E., 857; Overall Co. v. IIolmes, 186 S. C., 428, 119 S. E., 817; 
Gravel Co. v.  C'asualfy Co., 101 N .  C., 313, 131 S. E., 754; Dodds v. 
T m s t  Co., 205 N .  C., 153, 170 S. E., 652. 

Manifestly t!iere n a s  sufficient evidence of a valid contract of sale to 
be considered by a jury. Conceding that  the defendant Dibrell Brothers 
thought a t  the time that they were dealing nit11 the father, nerertlleless 
his testimony was unequirocal that  positive notice Tvas gi ;en that  he v a s  
(lealing for liis son, the plaintiff in this action. Noreover, a contract 
docs not result from what either party thought about the transaction, 
but rather upon what both parties agreed. Brunhild 2 ) .  Freeman, 77 
S. C.. 128; Unilcling Co. v. Greensboro, 190 N .  C., 601, 130 S. E., 200; 
McCain v. Ins. Co., 190 N .  C., 549, 130 S. E., 186. 

The defendant excepted to the introduction of a letter written by 
J. S. d'obb to tlic defendant Dibrell Brothers, dated 7 August, 1933, in 
nliich Cobb recites the agreement between the parties. Of course, this 
letter, perliaps, contains certain assertions farorable to p aintiff's theory 
of the case, but manifestly portions of the letter were conlsetent as cor- 
roboratiiig eridence. It is the duty of a party objecting to evidence 
~ r h i c h  is competent for some purposes but not for all, to ~ o i n t  the objec- 
tion at the time it is  taken and to request the court to properly restrict 
it. Barnhardf 7.. Smith, 86 K. C., 473; Smiley v.  Pearce, 98 S. C., 185, 
3 S. E. ,  631; Dzinn v.  Lumber Co., 172 N. C., 129, 90 S. E., 1 8 ;  Single- 
ton v. Roebuck, 178 S. C., 201, 100 S. E. ,  313. 

Thew was no evidence that  the contract had been abandoned in ac- 
cordance with any of the recognized and accepted methods pointed out 
in Bixler v. Brifton, 192 N .  C., 199, 134 S. E:., 488. 
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Tlie tlefcndant excepted t o  a cer tain instruction g i r e n  the ju ry  by the 
t r i a l  jutlgc t o  the effect tha t  a n  agent may bind hir  pr incipal  and thc  
other  contracting p a r t y  v i t h o u t  disclosing t h e  fac t  of agency. T h i s  

instruction n a s  ~ ) c r t i n c r ~ t  to  a contclition made  by the appealing (lefelicl- 
a n t  t h a t  i t   as under  the  impreqsion i t  n n s  tlcaling n i t h  the  father .  
J. S. Cobh, and  not t h e  plaintiff J .  0. Cohb. Tlie applicable principle 
of la\\  n a s  tcrscly stated ill TT ' z l l ~u~ns  2.. Hoizey tu f t ,  176 S. C., 102, 96 
S. E., 730, as  fol lons:  "The riglit of a pr incipal  t o  main ta in  a n  action 
to enforce a contract made  by his  agelit i n  his  own n a m e  n i t h o u t  dis- 
closing tlie name of the pr incipal  is n e l l  settled.'' 

There  a r e  other exceptions i n  the  record, but t h e  Cour t  i s  of the 
opinion tha t  1~o11e of t h r n  n a r r a n t  the  o~ ertllron of the  judgment. 

Alffirmetl. 

(Filecl 28 January, 1935.) 

1. Drainage Districts C *Assessment is not lien against land until due, 
and jud-ment against district creates no lien on lands therein. 

Tlie oumer of land within :r c1rain:lge district paid the f'ull arnount of 
assessments levied against the land bp the district. Thereafter jndgmrnt 
was cbtainetl by holders of boncls issued by tlie district, the full amonlit 
of the district's bonds not having been liquidated by the district from 
collections of xssessmrnts thercin: Hcld,  tlie lands of the owner paying 
his nssrssmlc~nts were not subject to a lien in riolation of  ana an ties in his 
w a r m ~ i t y  deed, drninape assessmel~ts not being a lien upon lancls in the 
district until the assessments a re  due, and the judgment against the dis- 
trict not being a lie11 on the lalids within the district. 

2. Drainage Districts R c-Lands within district are subject to additional 
assessments until district's original debt for improvements is paid. 

The owner of land within :r drainage tlistrict paid the full aniount of 
asscssnlrnts levied :\gainst tlie land by the district. Theretlfter judgment 
was obtained by holders of bonds issued by the district, the full anlount 
of the district's lroiid not having been liquidated by the district from 
collection of assessments therein: Held, the l a i~d  of the owilcr who had 
paid his assessments 178s subject to additional assessments, the lands in 
the district being liable until the original bond issue for making the im- 
provements or intlebtetlness illcurred therefor is paid in full, C. S., 5352, 
and tlie owner was liable for such sdditional assessments as  might be 
levied against the lands under his contract with a party purchasing the 
land from him. 
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3. Same- 
S.  C. Crtde, 5373 ( g ) ,  is lwld not to affect the liability of lands within a 

drainage district for ndditional aqsessments necessary to pay a judgment 
against the district rentlerecl prior to the effective date o:' tlic statute for 
improvements theretofore made by the district. 

C I ~ I I .  ACTIOX, before IIardinq, J., at  J u n e  Term, 1934, of IREDELL. 
The rights of the parties lvere subnlittcd to the tr ial  judge upon an 

agrced statement of facts and a contract between tlie lmrties made a 
part tllcrcof. The cllronology of facts is substantially a: follows: 

1. The Fourth Creek Drninage District was properly sntl legally or- 
ganized by a final judgment on 15 May, 1911, and the drainage worlr 
was completed prior to 22 January ,  1915. Smenty-five antl seven-tenths 
acrw of l a ~ i d  in rontro~-rrsy lics n ithi11 the bountiaries of tlie district. 

2. 011 1 January,  1913, bonds nere  issued by the district in the sum of 
$25,000. These bouds ne re  placed as collateral to a not? g i ~ e n  hy the 
district for money borrored from the First  National Batik, which said 
note was renenetl from time to time and as assessments were collected 
tllc 1)rincipal n as  reduced. 

3. Tliat Dr .  TIT. TT. Wilhelin owned the land in contro~ersy,  and on 
28 Febiuary, 1917, duly paid the sum of $1,896.96 to. tlie proper officers 
of tllc clrainage district, "~vllicli represcntcd this particular land's full 
and complete proportionate part  of the indebtedness, including the 
expense and cost of the Fourth District Drainage District " 

4. The plaintiff Land Bank, for the sum of 84,800, and in pursuance 
of such agreement, executed and deli\ ered to said defendai ts a deed with 
full covenants and n.arranties, conveying said property. I n  exan~ining 
the title to t l ~ c  property, courisel for Watt  and Patterson c'iscorered that  
a portion of the 1:11id, to ~vi t ,  72.7 acres, lay within the b o ~ n d a r i e s  of the 
draillage district, :lid that  the People's Loan and S a r i  igs Bank had 
secureti judgment against said district amounting to $7.218.66, which 
judgment was duly doclieted. The  amount of the judgment represented 
the balance due on the bond issue hereinbefore mentioned. 

5. The  original assessment was made against the land within the dis- 
trict about 19l.i, antl no furtlier assersnient lias been made or levied 
against the propcrtg for any purpose, and "that all asse:,sments vhich  
l i a ~ e  e w r  been levied or made against this property, . . . due and 
payable to the Fourth Creek Drainage District for the payment of cost 
a ~ ~ d  expense of improve~nci~ts  hare  been fully paid and sa isfied." 

6. Watt  and I'atterson refused to accept the deed, R I  d the parties 
entered into a written contract. This  contract was made 011 28 October, 
1933, by and between Watt  and Patterson and the Triq;inia-Carolina 
Joint  Stock Land Bank. This  instrument recites the judgment of the 
People's Loan and Savings Bank against the drainage dis-rict, and fur-  
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ther, that "the parties of the first part  ( V a t t  and Patterson) conterid 
that the 1a11tls hereinbefore mentioned arc located \vithin the boundaries 
of said district. and are liable for certain asses-mcnts nllicli should be 
matlc to 1)roritle for ],a-ment of the indebtedness of said district, and 
the said 1-irginia-Carolina Joint  Stocsk La~tt l  Ealik corlteilrls that  thc 
wi(l  Sand is ]lot nitliin the I)oundnl*ic~ of said district, arld is not liable 
for a117  ass~scrncnt, or for tlie intlcbtrdnc<s of : ~ n y  drainage district." 

I t  n a i  f u r t h ~ r  rccited that t h ~  Lnntl Bank had clepositcil the sum of 
$559.65 u it11 the c11 rk of t l i ~  Suljcrior Court upon the follon-ing con- 
ditions : 

( a )  " T h c L a r d B a n k  . . . s l ~ a l l , ~ ~ ~ i t h i n 6 0 d a y s ,  . . . insti- 
tute lcgal action for the ~,urpose of 11211 ing tlctcrmiuecl xhether there 1s 
ally l ial~il i ty agailist the land hereinbefore referred to on account of any 
drainage akvqqrncnt or i~itlcbtedness due by the Fourth Creek Drairiagc 
District, if there is such a district in cxistencc." 

(h )  "That the clerk, . . . after the tleterrninatioa of liability of 
the . . . Land I3anlr under tlie nnrrn i~t ics  contained in its deed 
. . . on accouiit of arig liability, if \rich exists, s l~all ,  if i t  is fi11a11: 
judicially d e t e r m i i d  that  the said land is l i a b l ~ ,  pay over to the partics 
of thc f i n t  part  (Watt  and Patterson) the said sum of $539.65. . . . 
I f  it  is f i ~ ~ a l l y  judicially de tern~i~ied  tlutt there is no liability, as herein- 
hcfore recited. . . . tliiw tlie . . . clerk shall pay over to the 
. . . Law1 I3auk the a~llount of $539.68 deposited untler thi3 agree- 
merit." 

(c)  "111 the c ~ w t  that liability is established, but the same does not 
amoluit to the total of deposits llereuuder made, the11 the clc1l.k qhnll 
pay to the parties of the first part  (Wat t  and Patterson) the aluourit of 
liability. allti any amo~ui t  rcmail~irtg shall he p a ~ d  I)? him to the . . . 
Land Baiili." 

Vi t l l ia  tlie time specified ill the apreen~ents Letneen tlie parties the 
Land Bank instituted this action. The  defendants Watt  arid Patterson 
filed a rnotior~ praying t l ~ a t  the drainage district slid the Pcoplf"s Loan 
axid Savings Bank. the judgment creditor, he lnatle partics. 

The quec.tioii was heard by the tr ial  judge, n-110 n a s  of the opi~lion, 
arid so xtljutlged, that  the jutlgrr~ent against the drainage district "cou- 
stitutcs an encumbrance :gainst the property in question in contempla- 
tion of the n arranties contained in the Land Bauk deed to W. Wat t  
and R. B. Patterson, . . . auil the simultaneous contract entcrtd 
into by the Land Bank and 17. A. Watt  and R. B. Patterson, dated 
28 October, 1933." I t  TI-as further adjudged that  the defendants Tl'att 
arid Patterson were entitled to the possession of the sum of $559.68 held 
in escrow by the clerk of the Superior Court under the agreement here- 
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inbefore mentioned. The tr ial  judge also approved the order of the 
clerk making the drainage district and judgment creditor parties to the 
action. 

From judgnlent so rendered the plaintiff Land Bank appealed. 

IT;. A. Worth and C. H.  Dearman for plaintif. 
Scoff d Collier for Waf t  and Patterson. 
P. P. Dulin for Fourth Creek Drainage Disfrict and People's Loan 

and Savings Bank. 

BROGDES, J. The decisive questions of law a re :  
1, Does the judgment of the People's Loan and Saringg Bank against 

the Four th  Creek Drainage District constitute a lien o a  encumbrance 
upon that portion of the land within the district and within the con- 
tenlplation of the warranty clause in the deed ? 

2. I s  the land liable or subject to further assessment? 
Drainage assessments are "chargcs" attaching to the land as they fall 

due from time to time, and follow the land until all h s r e  been liqui- 
dated. T h y  are  not liens upon land until l e ~ i e d  and due. Hence, 
unmatured drainage assessn~ents are not within the boundaries of a war- 
ranty clause of a deed duly executed and delivered by the omler of land 
within such district to a purchaser. Pate v. Banks. 158 N.  C., 139, 
100 S. E. ,  251; Branch I!. Saunders, 195 N. C., 176, 141 S. E.. 583; 
Caravan c. Barneft, 197 N .  C., 611, 149 S.  E., 740. Nor would a 
judgment against a municipal corporation constitute a lien upon the 
real estate of an owner of land within the boundary 01. geographical 
area of such corporation. 

The foregoing authorities answer the first question of lam 
Tlie statutes covering assessments and bond issues for drainage dis- 

tricts are C. S., 6351 to 5374. C. S., 5352, provides, in p a r t :  "Any 
landowner in the district not wanting to pay interest on the bonds may, 
within fifteen days after the publication of such notice, pay to the 
cou~i ty  treasurer the full amount for which his  land if, liable, to be 
ascertained from the classification sheet and certificate of the board 
showing the total cost of the improvement, and haye his lands released 
from liability to be assessed for the improvement; but such land shall 
continue liable for any future assessment for maintenance or for any 
increased assessment authorized under the law." I t  is obrious that  the 
drainage statutes impose liability upon the laltd within tht: district unti l  
the original bond issue for making the improvements 01- indebtedness 
incurred therefor has been paid. 

The contract between the parties undertakes to provide for such lia- 
bility aacruing in the future, and i t  seems to be the inteni of the agree- 
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ment, a s  construed hy  the court,  to safeguard the purchaser agaiust sucli 
l iability ar is ing on a reassessment of the l and  a s  prorided by statute. 
Thercfore, t h e  Cour t  is of the  opinion t h a t  t h e  l aud  within t l ~ c  district 
remairis liable fo r  the indebtednesq originally created for  making  t h e  
improrement ,  and  that  the L a n d  Bank,  bg vir tue of the terms of tlie 
contract, h a s  deposited ~ ~ i t h  the  clerk of the  Superior  Court  t h ~  rpeci- 
fied sum of nloncy to c o ~ e r  sucli liahilit-. 

T h e  Land  B a n k  relies upon  C. S., 5373 (g).  However, this  act  was 
passed i n  1933, and  is  not tlceliled to  affect the r ights  of thc  part ics  as  
disclosed by t h e  record i n  the  present case. 

Bffirmed. 

MABEL T. COLSON v. T H E  S T A T E  MUTUAL L I F E  ASSURANCE 
C O N P A S T  O F  WORCESTER,  MASSACHUSETTS. 

(Filed 28 January, 1035.) 

1. Insurance K a-Local agent's knowleilge that insured had diabetes at 
time of application for reinstatement of policy held imputed to in- 
surer. 

I n  the absence of fraud o r  collusion on the part of the local agent of 
insurer, l a i~o~~ledge  of the local agent accepting insureil's aplllicntion for 
rcinstnten~ent of the policy that insured was then suffering \vith diabetes, 
is imputed to i n s u r ~ r  :111d is n waiver of the prorisions of the ap1)lication 
for reinstatement signed by insured that hc had not suffered from any 
cliscs:~se whatsoever for the past t\vclre months, and that the truth of the 
s t a t c m ~ n t s  in the application \vns made the hasis for reinstntemellt of the 
policy, nncl tlle cridence in this case \\-as properly submitted to the jury 
untler correct instructions from the court. 

2. Appeal and Error J e- 
The :idmission of c\-i~lencc over defcnd:~nt's ol)jection is held not preju- 

dicial under the facts of this case, the evidence objected to  not k i n g  
material to p la in t i r s  right to recover and its admission not being harm- 
ful to defendant. 

 PEAL by  cicf~nt lant  f rom fIr/l, Ppeciu l  J u d g e ,  and  a jury,  16  ,Ipril  
Tcrm,  1934. From FORSTTH. SO error .  

T h e  follolr ing issues n-cre submitted to tlle jury and t h ~ i r  alirn7ers 
thereto:  "(1) D i d  J a m r s  11. C o l s o ~ ~ ,  in  t b c  apl>lication for  ~ r i n r t a t e -  
m e ~ i t  of thtx policy sucd 011, declare tha t  h c  Tvas then ill sound health 
a r ~ d  that  dur ing  the past tnelxe months he h a s  had  no tliseasc. in ju ry ,  
or i r i~pa i rmcnt  of liealtli. as  allcgetl 2 . T s  (2)  Did salt1 J : ~ n l e -  11. 
C o l s o ~ ~ ,  a t  tlie tirnc he applied for  r c i n s t a t e n i e ~ ~ t  of tlie policy i u c ~ l  011, 

have diabetcs, and lint1 he  heen suffcring f rom such disease ~vit11i11 t n e l r e  
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Cor.sox v.  ASSURANCE Co. 
.- 

months pr ior  thereto, as  alleged i n  t h e  answer?  A. 'Yes.' ( 3 )  D i d  
J a m e s  11. Colsoii know a t  the  t ime he niadt. said tlcclarations that  lie 
had  tliabetcs? A. 'yes.' (4) D i d  t h e  defendant, through i ts  agent, 
E. 11. S p i ~  cg, a t  the  t ime of the  reinstatcnient of tlie ~ o l i c y  sueti on, 
li:rrc, lilion-ledge t h a t  J a m c s  11. Colsoii was suffering from diabetes? 
A. 'Yes.' " 

Tlie court below rendered judgment on the verdict. T h e  defendant 
made numcrous exceptions and  assignments of error  and  appealed t o  
the  Supreme Court.  T h e  mater ial  ones ant1 necessary f ~ c t s  will be set 
fo r th  i n  the oy i~ i ion .  

J o h n  C. TT7a11ace and  Parr i sh  CC Deal  for plaintiff 
J l a n l y ,  E lcml~*en  LC. TT'omble for t lcfeizdnnf.  

C L A I ~ K ~ O X ,  J. T h e  d c f e i ~ d a a t  atlirritted that ,  p u r s u a r t  to a written 
applicatioii, i t ,  uiidcr date  of 3 Apri l ,  1031, issued and  dcliverccl to 
Jalncs 11. Colson, tlie husband of the plaintiff, a p o l i c ; ~  of insurance 
U P O I I  tlic l i fe  of tlie snit1 J a i m s  A .  Colson, No. 358016, i n  the face 
amonnt of f i ~ c  t l iousa~id dollars ($5,000), tho plaintiff Mabel  T .  Colson 
b c i ~ i g  tlic bcllcficinry tliercii~, a n d  tha t  premiums due 3 J aiiuary, 1933;  
3 -\l ,ril ,  1933;  3 J u l y ,  1033;  and  3 Or tobr r ,  1033, were :lulj- pn id ;  the  
c1efelitl:llit fu r ther  atlnlittetl tliat ,Jnmes 11. Colson diccl i n  Tl'instoir- 
Salcnl, S. C., 011 6 October, 1!)33, and  tliat due proofs of dcatli were 
f i l ~ l ,  airtl tliat deliinlid hat1 bceii iriatle upon i t  fo r  the  payment  of the 
f:iw anroulit of said lmlicy. Tlrc policy was offered i n  r :~idencc.  Tlle 
o ~ r l y  1)rovisiolr ill the policy lx r t i i rc~ i t  to this suit is t h a t  with respect 
to rc~ i~rs t :~ tc~ i~c i r t ,  n-liicli reads as  follows: "This policy m a y  be rein- 
stated iit a ~ i y  time aftc'r t1cf:lult ill l ~ r e m i u m  l i n p ~ e n t ,  proridetl i t  1 1 : ~  
irot ~ I I  surrclrtleretl fo r  i ts  cash rnlue, or itu extension l ~ c r i o d  cspircd, 
1111011 tlrc l ~ r o t l u ~ t i o l l  of eridencc, satisfactory to tllc coinpany, of tlie 
insurabi l i ty  of t l ~ e  pcrsoii ~vliosc life was iiieurcd aiid the  paymelit of 
all  o ~ c r t l u e  p r t m i u m s  and the payment  or reinstntcri~eiit of a i ~ g  other 
iiitlc1)tctlnrsq to tlrc conipnirg untlcr this policy, n it11 simple iiitcrcst a t  
thc rate  of six pew wilt per an~ium."  

l'lie app l ica t io~i  fo r  reiiistatcment is as  f'ollows: "Applicntioii fo r  
R e i i r ~ t a t e u m i t  to Stntc  X u t u a l  Life  ,\ssurance Compmiv of Korres te r ,  
M~ts~ar l rusc t t s ,  I'olic- S o .  3SSOI6; I'remium, $40.:5. D u e  I>:ltc, 3 Orto- 
ber, 10:l::. 1 1ierel)y n d r e  npplicatioil fo r  reiiistatcment of the  above 
n u i i ~ l ~ e r c ~ l  policy. nliich lapsed for  i i o i ~ p a p c n t  of tlie premium iirtli- 
catetl; :111tl fo r  tlre purpose of inducing the coinpaup to rciustatc sai:l 
policy 1 d o  licrcby declare tha t  I an1 now in s o u i ~ d  health and that  dur -  
ilig the  past t w l v e  nioirtlis I have liatl iro disease, il l jury, o r  impnir-  
ment of hcaltli \vliatsoerer, lieither hal-e I consulted noi, been t rca te i  
by ally pliysirian, surgeon, o r  pract i t ioner;  mid tha t  I have made no 
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application f o r  life insurancr  to ally company or society u h ~ c l l  n a s  
rejected, postponed, o r  mothfied i n  hind, amount ,  o r  r :~te .  1 fu r ther  
agree that  tlie t r u t h  of the  foregoing statements sliall he the basis of 
reinstatement of said policy, and the acceptance by the  coinpaiiy of the  
1wmnuiil  110w i n  default sliall not be t a h t n  as  a precedent for  f u t u r e  
i i l  t i .  i S  gllc4) Jmiirs  TTurdy Colson, A l p p l i r a i ~ t .  ( ( ' o l so~i )  
n r i t t e n  i n  lcad 11~11~11. Thib a p p l i c n t i o ~ ~  n1u.t be t i a t ~ t l  and  nitliessecl 
n h e n  signed. I certify tha t  the forcgojng :rppl~cntiori n:i\ *igiietl 111 

111. presence nt V i m t o n - S a l t m ,  S ta tc  of S o r t l i  Carolilia, uiltlcr date  of 
2 5  hTorernber, 1932. W1tne.s: E. 31. S p i ~ e y .  T l n s  a p p l i r a t i o ~ i  1- rc- 
qulred if the  premium is paid a f te r  thir ty-OIIP day,-, but n i t l ~ l n  t n o  
months of the  due date." 

I t  is  contencled by defendant thnt  the statements made  by J a m e s  
I I a r d y  Colson i n  the apphcat iol i  fo r  reinitatenlent of the  p o l ~ r v  n e r e  
fal i r .  T h a t  lie I tas  not ill sound hcnltli, but  hail d i n b r t c ~ .  T h a t  the 
dcfcndailt company 1s not e,topped or tlie p r o \ i s ~ o ~ i  n n i w t l  1). the 
knonledgc of the  agent of the  false a ~ i s v e r ,  of the liisuretl. On the 
o t l ~ e r  hand.  p1aint1i-f contended t h a t  E. 31. Spivcg was a n  aqerlt of 
tlef(wt1ant company and hat1 ful l  authori ty  to reinstate t J a ~ ~ ~ e z  IIar t iy  
C'olsoil. T h a t  TI i t h  ful l  hilonlrrlgc~ of all  tlie facts, aiid in  tlic ~ c o l ~ e  of 
111s enlplojmer~t ,  and  n i t h o u t  f raut l  o r  co l lus~on  on 1110 p n ~ t  of the 
in-uretl ant1 a g L n t ,  n n i ~  ed the pro1 1r1on a s  t o  tliaheteb i n  the ~pp11c.a- 
tion for  r e i ~ i s t a t e n i e ~ ~ t ,  ant1 reinstatetl the a l ) p l i c n ~ ~ t  to fu l l  be:~cfit\ uutlcr 
the  i i ~ s u r a n c e  pohcx. 

T h e  coiitrol ersy n aged  round the  four th  isiue, 71 hicli n a +  nlallll\ 
olle of fact .  T h e  j u r y  aiisneled this d i y ~ u t ~ t l  favt  f l o m  a cliargt, of tllc 
court  helon, f ree f r o m  error ,  111 f n ~ o r  of the  plaintiff. TT'e tlo 1101 t l ~ l i l h  
the I e r t l~c t  aild juclgmrnt Aoultl  bc disturbetl. Tlie tlefclitl:~llr, iii i t*  
hrlef,  \ ta tes:  "The thcory upon vhicl i  the  case \ \ a \  tried 1s t l ~ a t  the 
~ e r t l i c t  and  judgnient should be for  the  defenda~i t  upo11 i+ucls 1, 2. n11~1 
3, urrlcss the lirionledge of t h e  agrn t  ( S p i ~ e y )  1s i1111~uted to the clcfcrid- 
ant .  S o  the  pr incipal  question i s :  Ender n h n t  circxr~istances 15 the 
h ~ o n  ledge of a n  agent of all i i ~ s u r a n r e  compally to  be ~ n l p u t e d  to the 
pr incipal?"  O n  this aspect the court below cliargetl the j u r y :  "Kit11 
reference to the  four th  is>ui., geiitlen~en, t l i t  court ~rlbtructs you thnt  the 
knowledge of a n  agent, n l i en  act ing witliin the scolw of the poners  
entrusted to  11i111. nil1 be iniputed to his  principal.  the  co~~ip: luy,  pro- 
~ i d e d  there is  no f r a u d  or  collusion betneen the insured and  thc, agent. 
I f  there should be f r a u d  o r  collusio~l betxecn t h e  m>ured  and the  agelit, 
then knonledge of the  agent noultl  not be imputed to tlie company, t h a t  
is, t h e  principal." 

I n  L a u g h ~ ~ ~ q l ~ o u s e  v. Insurante Cu., 200 S. C., 434 (-136), spenkii~g to 
the subject, x e  f ind:  " I t  is held t h a t  111 the  absence of f r a u d  or collu- 
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sion between tlie insured and the agent,  the  lrnox-ledge of t h e  agent,  
~ v h e n  act ing ~ i t h i n  the  scope of the  powers entrusted to  h im,  will be 
imputed to t l ~ c  company, though t h e  policy contains a s t ipulat ion to  the 
contrary.  S 1 1 o ~ f  I$ .  L a F a p f f e  Ins. Co.,  1 9 4  S. C., 649;  Insurance Co. 
v. Grady ,  185  K. C., 348." 

I n  Truat CO. v. I n s u ~ a n c e  Co., 201 N. C., 552 ( : , 5 5 ) ,  n.e f ind:  
"Couch, Encyclopedia of Insurancc  Lan-, Vol. 6, see. 137.3, states the  
lwopo~it ioi i  a s  follon-s: '-\lid a contract f o r  reinstatcrncnt of a life 
policy is  not a n e v  roiltract;  ra ther ,  it is  n w w l y  a waiver of forfeiture, 
so tha t  the  original policy is restored and  tilade as  effwtive as  if no 
forfeiture had  o m ~ r r c d ,  u111ess the  contract fo r  reinstntcn~cnt  is itself 
t a in t rd  x i t h  surh  fraut l  a s  would justify tlie cornpall1 i n  repudiating. '  " 

Dr.  Winga te  I f .  Johnson,  a witness f o r  dtlfentlant, tcstified, i n  p a r t  : 
"Uiitil the discovery of insulin diabetes woulti ha7 e a good deal of effect 
ton-ards sliortening the  noriiial span of life, but s i w e  tl e discovery of 
iiisulili, i t  is possible to  live out a normal  lift> expectancy." 

TTc FCC 110 error  i n  the  csclusiou of tlie opiiiion of th i s  doctor a s  to  
wl ie t l i c~~  a person n h o  has  diabetes has  a n  insurable risk. It Tras imma- 
ter ial  to the controrersy-it m a y  not be amiss to s tate  t h a t  the eridcnce 
is  to the  effcrt t l iat Colson did not die of diabetes, but  another cause 
~vliolly a p a r t  f r o m  th i s  disease. The charge of the  coLrt below gave 
al l  the coritentio~ls of the part ies  to  the controversy fairljr a i d  cliarged 
the law applicable to  the facts  correctly. W e  see no prejudicial or 
reversible error .  

S o  error. 

(Filed 25 January, 193L) 

Wills C d-Fact that paper-writing in testatrix's handwriting contains 
immaterial, printed words does not render writing invalid as holo- 
graphic will. 

A paper-writing in the handwriting of testntris, duly lrroven hy three 
credible \~itncsses, signed by testntris and found amonq her valuable 
l):ll,crs after lirr dratli, whicli 11:1per-writing coutains c1i;jpositive words 
sutiicicnt to dispose of the estatt., is valid as  a holograph ni l l ,  and it is 
not necessary thnt the writing he dated or sliolv the plat-e of esecution, 
X. C. Code, 4131. 4144 ( 2 ) .  and the fact that the payer-v.riti11g contains 
lirinted worcls not essential to tlie meaning of the written n.ords does not 
render such palwr-~vriting invalid as a hologral~h will, ant1 the charge of 
the court on this aspect of the case is held, without erroy. I n  this case 
tlie will was written on a printed form for nuncupative wills and there 
was evidence that the written words disl~osed of the estate in accordance 
n-it11 the declared intention of testntris. 
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L h ~ u ~  by cawators. from J I c E l r o y ,  J . ,  and a jury, a t  Ju ly ,  1034, 
Term, of ASHE. Ko error. 

Annie Parcons d i d  on 10 Alpri l ,  1033. On 10 July.  1933, under 
K. C. Cotle 1931 (Michic), sew. 4131 mid 4141, cubscc. 2. the purportetl 
nil1 n a s  duly probated in  common form by the clerk of the Superior 
Court of Ashe County, N. C. 

The purported v i l l  is as fo l lo~w : " I n  tit c  S a m e  of G o d  A m e n .  (All 
n ords and letters in italics being in printed form of purported n ill.) 
Herc  a space ic: cut antl r c m o ~ e t l - 7 l ~  s l0lG. 3rd. I give the Asa 
TTcarer old liome place to my niece, Luna T e a r e r ,  with all the pcwonal 
p r o p ~ r t y  house furnishing pro~idet l  she takes care of my brother George 
TI'. T e a \  cr during his lifetime. 

" I  herell!/ a p p o i n t  Winfield ,I. Weawr ,  of Piney Creek, Lillt,ghany 
County, North Carolina, f o  h p  En.c>cufor of f h i c  my l a s f  ST'ill a n d  fcs ia-  
m c n f  h e r e b y  r e ~ ! o X i n q  a l l  f o r m e r  IT'zlls bl/ m e  made .  

"In wifnccP 11'11 C T P O ~  I ? ? a ~ % p  h e w u n f o  subsrr ibed  nz y  n a m e  a n d  a f f i red  
m?j seal f k e  7 d a y  of J u l y ,  in f h e  ycar  of o u r  L o r d ,  1922. Witnesses: 
B. C. TVadd~ll, Margaret Ral~kin-,\nnie Parsons. 

"Vniwrsity IIospital, Baltilnore, Mcl. 5'1cbseribcd b y  f h e  
T e s t a !  narnecl in t h e  foregoing 1T7ill, i : ~  t h e  prrsencc  of I L S  a n d  a f  
t h e  t i m e  of nzaX itzg .me11 s u b s c ~ i p f i o n ,  f l ~ c  aboce  ins irwnzcnf  Iras declared 
liy f h e  sald T e s f a t  t o  be last  Will and  T e s f a n ~ e n f ,  a n d  
each  of U P ,  a f  t h e  reques t  of sa id  T e s t a t  a n d  i n  presence 
and i n  f l t r  presence of each o f h e r ,  s igned o u r  nanzcs a s  ~ ~ , i f n e s s r s  there to .  

'i Residing 
( (  Residing 
((  Residing 

Sotar. Public 

(OVER) 
('011 the opposite side appears the following: 'I n a n t  my sister-in- 

lax-, Ett ie  Iiing, to l i a ~ e  J .  0 .  Parsons > ,) 

L\  cawat  n as filed by the sister of -111nie Parsons, Mary S. Phipps, 
cf a/ . ,  ant1 citation n a s  duly issued in accordance 71-it11 law for the, heirs 
at lan- and nest of kill of A \ ~ ~ n i e  Parsons. The cause n7as duly traas- 
ferrctl to the Supcrior Court on the issue of clez,isarit ye1 non .  

The f o l l o n i ~ ~ g  issue n-as submitted to the jury and tlieir answer 
thereto: "Is the script or paper-writing offered for probate, and every 
part thereof, except the printed matter arid the signatures of the wit- 
nesses, the last nil1 and testament of Ann:c Parsons, deceased? The 
jury ansn ered the foregoing issue, 'Yes.' " 
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On tlic 1-crtlict, judgment was rendered for propounders. Caveators 
~iiatle ~~urne rous  exceptions a l ~ d  assigni~ielits of error and appealed to 
the Supreme Court. 

Ira 7'. John,son and  G ~ * a n f  B a u g u e s s  for c a v e a f o ~ s - a p ~ ~ e l l a n f s .  
I?. '1. D o z L ~ ~ ~ ( o ? L  and  I?. F. C r o m e  for prol~ozinder-ap?~el lees .  

CL-~RI~SOX, J. The question presented js nhetlier or not the pur- 
portetl will, as set forth ill the rrcord, complies n i t h  t ie requirements 
of lan so as to be admitted to probate as n holograph will, under S. C. 
Codc 1931 (Nichie) ,  see. 4131 and see. 4144, subsec. 2 W e  thilik so, 
undcr the facts and circumstances of the case. 

Scci ion 4131 is as follows : "No last v i l l  and testament shall be good 
or sufficient in law to convey or give any estate, real or personal, unless 
sucli 1a.t u ill sliall liave bwn v-ritten in tlie testator's lifetime, and 
signed by l ~ i m ,  or by some otlicr person in his presence and by his rlirec- 
tioil, :~nd subscribed in his presence by two witnesses a t  least, no one of 
whom sliall be interested in the tievise or bequest of t l ~ e  estate, except 
as Iicreinafter provided; or, u~iless such last will and teslament be found 
among the vnlunhlc papers and effects of any deceased person, or shall 
liave been lotlgcrl in tlie hands of any person for safe-beeping, and tlie 
same shall be in tlie hnndnriting of such deceased person, nit11 his name 
subsc~iibetl tlicrcto or inserted in some part of such will; and if such 
hantlnriting s l~al l  bc proved by tliree credible witnesses, who verily 
b ~ l i c v  such v i l l  and every part tliereof is in the handwriting of the 
1wrs011 ~ v l i o s ~  ~vi l l  it  appears to be, then such will shal be sufficient to 
give :l~itl convey real and personal estate." 

Sec. 4144, subsec. 2, is as follo~vs: "In (lase of a hoiograph will, on 
tho oath of at least tliree crediblr witnesses, who state that  they ~ e r i l y  
h d i e ~  e suvli nil1 and every part thereof is tlie handwriting of the per- 
.on nhosc v i l l  it  purports to be, and whose name must be subscribed 
tlicrcto, or inserted in some part thereof. I t  must further appear 011 

tlie oath of some one of the nitnesses, or of some other credible person, 
tlint such will n-as found among the valual~le papers and effects of the 
dccctlent, or n a s  lodged in the hands of some person for safe-keeping." 

Tlie follonilig is ill the handwriting of ,lnnie Parsons and found 
among her ~ a l u s b l e  papers: "3rd. I g i w  the Asa, V r e a ~ e r  old home 
place to lily uiece, Luna Weaver, with all the personal property house 
furliisli~lig provided slie takes care of my brother George 17. Weaver 
during his lifetime. . . . Annie Parsons.'' 

The  court below, among other things, charged the jury as follows: 
"The paper must be in tlie handwriting of the deceased. This is  to 
idrntify tlie testator and to form the casual connection between the 
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u r i t e r  and  t h e  wr i t ing  and to p re ren t  the possibility of c l i m i g ~  and 
alterations ni t l iout  consent of the  trstator.  T h e  name of the testator 
must  be subscribed t o  the  p a p w  or inqerted ill some par t  thereof, and 
this is  also f o r  icle~itification of tlic testator,  and  to fu rn i sh  e ~ i t l e n c e  of 
tlie paper  being a completed instrument .  

"I t  is said t h a t  tlie p r o ~ i s i o n s  of the  s tatute  are, of course, i i i an~la to l~y  
and  ]lot directory, aud, therefore, tllerc i ~ l u s t  be a strict coillplia~icc 
\\it11 them before there can br, a valid tsecut ion and probate of a 11010- 
g r a p h  script a s  a n i l l ;  but this  does not rileail t h a t  the  eo~istruct ion of 
tlw statute  should be so rigid and  bi i idi~ig as  to defeat i ts  clear exljresscd 
purpose. I t  must  be coristrued and enforced strictly, but a t  the  same 
t ime rrmonably.  

"(TVl~en all  t h e  xi-ords appearing on a llaper i n  t h e  h a ~ i d w r i t i u g  of the 
tleccasctl person a r e  sufficient t o  corirtitutc a last ni l1  arid t e ~ t a ~ r i c n t ,  the 
mcre fact  tliat otlier n o r d s  appear  thereon, not iri such h a r i d \ i ~ i t i ~ i g ,  but  
not essential to tlic ~i ieani l rg of the n o r d s  i n  such l ~ a r i d n r i t i ~ i g ,  t~alniot 
be held to defeat tlie intent ion of t h e  d e c m w l ,  otliernise clearly es-  
p re i i td ,  tha t  such paper-writing is and <hall be licr laqt v i l l  and testa- 
ment. T h e w  is  rio s tatutory requirement i n  th i s  S ta te  that  the  holo- 
grapli icr ipt  sllall be tlatcd, o r  sliall show the place where i t  was ese- 
cuted by the testator.)" 

'I'o thc. h t t c r  par t  of the charge, i n  parcnt l levs,  the cawntors  es -  
ccyte(1 aiitl assigned error .  T h i s  exception and assignment of e r ror  
ca~liiot IK s u ~ t a i i i ~ d .  

I I I  7 c Tl'iil of Loir rnilc2t7, 199 S. P.. 752 ('is:), it  is  said : 'T11ei1 all  
tlic n o r c l ~  allpearing on a paper  i n  the  handwri t ing of the deceased 
1)~~1~011 a r e  ~ufficieiit. R S  ill t h e  illstant caw, to constitute a last nil1 a i ~ d  
testament, the  mere fact  tliat otlier nort ls  appear  thereon, not i n  sucli 
I i a u d ~ i r i t i ~ ~ g .  but not i>sstwti:d to the ineaiiii~g of the nortlq i n  such 
l i a ~ i t l ~ v r i t i ~ i g ,  cannot be lield to  difent  the intention of tlic, tlccrtawl, 
ot1ic.rni.e clcarly exl~rcssed, tha t  such linper-TI-ritiig is  and shall be liis 
la i t  xi ill alltl tcs tnmc'~~t .  Tlitlre i s  iio s tatutory r e q u i r ~ r n ~ ~ i t  i n  t l ~ i ,  
Stnttl tha t  thc. ho lograp l~  s c n p t  slid1 lie t ln t~ t l  or shall shon- t l ~ c  1~lat.e 
n h c r e  ~t n a s  executcd 1)y the testator.  Tlie n o r d s  i n  pr int  aplwariiig 
o ~ i  thc  rlieets of paper  propoulliled in  tlie instant  case a r e  s u r p l u q y .  
T1lc.y a l e  uot c - w i l t ~ a l  to  the nieaning of the ~ r o r t i s  s l ~ o i \ n  b~ three 
credible nitiiesses to  be i n  tlic h a n d n r i t i n g  of hlrs.  S .  A. I,o\\ral~ce. 
r 7 I h e s c  nords ,  n i t h o u t  tlie l~i,ii i ted wortlt, a r e  sufficient to constitute a 
t c ~ t a i ~ i i ~ i i t a r g  dispoiitioii of l~ roper ty ,  both real  ant1 personal." 

Tlie above case, n e  think, supports  the charge of the court below 
and 1s s imilar  to  the  piesent c a v .  See tliscussioli of tlie lan- i n  tlifTcr- 
eut  states, ill P a g e  on TT'llls, 1st Volnmc~, 2d Etlition, sec. 367, pp.  
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I t  n-as i n  evidence tha t  Annie  Parsons  h a d  a brother, George W. 
Weaver. S h e  owned a place known as  the  * h a  Weaver  old home place, 
on n.hich she and  her  brother, George, lived. George h a d  lived with 
her  about 26 years  and  was about 75 years  of age. George's mind  was 
not good and  he lived in the old storehouse i n  t h e  yard,  about  100 feet 
f r o m  the  house. L2nnie Parsons  looked af ter  him.  L u n a  Weaver  i s  a 
niece, who, n h e n  she taught  school i n  the  county, boarded ~ v i t h  her  aunt .  

Dewey El le r  testified, i n  p a r t :  "I heard  Mrs.  Parsons say dur ing  her  
lifetime, a f te r  she came back f r o m  the  hospital,  tha t  she stopped a t  
E t t i e  King's and  was not treated right,  and she v a s  a f ra id  she would 
not t rea t  hcr  brother, George, r ight ,  and  that  she ch,mgecl h e r  mill. 
A n d  I heard  her  say t h a t  she did not want  Charl ie  and Chester P h i p p s  
to  have anyth ing  she had." 

T h e  charge of the able and  learned judge i n  t h e  court below was fu l l  
a n d  explicit, covered every phase of the  controversy, and  explained the  
lam applicable t o  the  facts.  T h e  only exception to the  charge i s  the  
one above set for th.  T h e r e  was n o  e r ror  i n  the  refusal  of the  court  
below to give cer tain special instructions prayed f o r  by careators .  W e  
th ink  the issue submitted to  t h e  j u r y  correct, under  the  facts  i n  this case, 
and  determinat ive of t h e  controversy. 

I n  ilie judgment  of the court below we find 
N o  error .  

A. F. M I N ,  B. Z. %IN, ET AL., v. m. T. LOVE, WADE S. BUICE, ET AL 

(Filed 28 January, 1035.) 

Banks a n d  Banking H +Complaint held t o  allege cause accruing t o  'e- 
ceirer  against bank directors and depositors could not  maintain action. 

A complaint setting out certain duties of the officers and directors of 
a banlr and alleging that defendants, officers and directors of tlie bank 
in question, brought about a merger of several small banks ~ ~ 1 1 i c h  re- 
sulted in tlie insolvency of tlie parent bank, that dlsfendants loaned 
directly or indirectly to various cfficers and director? sums escceding 
a half-million dollars, and that defendants wrongfully rl?c?ived or wrong- 
fully permitted employees to receive deposits of plaiitiffs and others 
vhen they knew the bank to be insolvent, and that by leason of defend- 
ants' rvronqful nctq as  alleged plaintiffs were damaged in the sum of 
their depositu, less a dividend paid by the receiver of the banlr, is held 
to state a cause of action accruing to the receiver f s r  wrongful acts 
resulting in loss to the bank, and in the absence of allegation that demand 
had been made upon the receiver to bring the action, defendants' demurrer 
to tlie complaint was properly sustained. 
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CIVIL ACTIOS, before Ogiesby ,  J., at J anua ry  Term, 1934, of LISCOLN. 
The plaiiitiffs named in the complaint a re  residents of Lincoln 

County, arid the defe~idants n ere officers and directors of the Commercial 
B a l k  ant1 Trust  Companj-, r l l ic~h nlaiiltained its main office and place 
of buwlc.ss at Gastonla, Sort11 Carolina. and vhich  had branch offices 
at Mt. IIoll- ,  Lincolnton, Kings Xountaili, and Cher ry~ i l l e  in said 
State. 

I'lalntiffs bring the suit on behalf of t l ienlwl~es and other depositors 
of the bank. -1 list of such depositors appears in tlir. complaint a d  
liunlbers ~cpproximately t n o  hundred and sixty-fi~e names. T h i ~  list 
shows tlie amount of the deposit of each of said depositors and these 
sums range from $1.79 to $13,814.22. Tlie total of such deposits 1s 
$119,336.03. 

The pertinent allegations in  the complaint may be capitulated as 
follon s : 

(A)  "That from the date of their qualification as directors and 
officers aforcsald that  said defel~dants assumed and were legally bound 
to l w f o r m  the duties of said positions for the protection ant1 coilserla- 
tion of tlw assets of said ba~lkiiig institution, and in fact and law tlie 
corporate poners, busiiiess, and property of the said hank n.m> exer- 
cised, coiducted, and controlled by the  defendants herein rialtied as 
directors of said b:mking imtitution, tho duties of said poqitions bei~ig 
substasitially as follo~vs : 

"To kecp closely in touch nit11 all of the affairs of said institution, to 
k w p  tl~enirelres informed ahout its finallcia1 condition, and statc of ~ t s  
assets a d  liabilities, the condition of its reserve fund, the amouiit. char- 
acter, and solrency of i ts  loans and discounts, and to so manage and 
superintelid i ts  af-fairs as to prevent a discount or purchase of paper iiot 
f i~~anc ia l ly  good or safe, and at all timcs to see to it that  its reserrc n a s  
maiiitniac~tl ill accordance v i t h  Ian-; and, likenise, they were resporisible 
at stated interrals to examine the discount books and records of saitl 
iiiititutioii n.; to its loans and discounts; that it  was further the d u t j  
of wit1 directors to appoint a t  all reasonable times proper autliroi~s allti 
autlit agtnts for tlic purpo,e of having careful a d  correct accoulitingq 
submittctl to saitl board, and each mcmber thereof, for their personal 
consitlcratioil aild information, and that  it was further tlie duty of said 
board, and each member thereof, a t  all times to  h a ~ e  direct and first- 
hmitl i l~formation as  to tlie amount of the currency and securities 0x1 

halid, alitl to Imow the ralue of said securities, and to see to it they were 
kept safely, and that  the ralue thereof was not unreasonably n l l o ~ ~ ~ e d  to 
bccomc depreciatctl hy dclayq or neglect in the collectio~l thereof, and to 
generally superrise all of the ac t i~ i t i e s  of said banking institution ill 
order that its solrency be sustained, its legal reserve kept intact, and 
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your complainants say that they severally relied upon t h ~  defendants as 
such directors in said behalf, and because of said reliance deposi td  
their money in  said bankiug institution in tlie amou i ts  liertiriaftcr 
stated." 

(13) "That at the time of tlic merger of the rarious kanlting institu- 
tions . . . no additional capital n a s  acldecl to the outstandil~g eiipi- 
tal. . . . That  these plaintiffs are informed and beliere that the 
capital stock of all of said banking institutions were inpni red  at tllc 
time of the said merger, and tliat the cash market value of the assets of 
such h n k s  was insuffieicnt to pay their respectire liabilities to dc 
positors and other creditors, . . . and that   therefor^ the saicl insti- 
tution was insolvent." 

(C)  "Tliat the d~fendants ,  acting as board of directors of said parent 
banli, wcll Imew that  said institution was insolrent and could only hope 
to remain open for business by a concentrated effort individually and 
collectively . . . to influence the public. ant1 p a r t i c ~ l a r l y  the p1:lin- 
tiffs herein, to deposit money in said insolrent institution, and that  in 
furtherance of said organized efTort the said tlefendants. i t  1 arious times 
and by rarious and sundry representations, schenics, and untruthful  and 
misleading statements as hereinafter set out, caused llie public, and 
particularly the plaintiffs Iwrein, to deposit their money as a class, 
nanirlr, unsecured depositors, in said institution." 

(D) "That in spite of the knowledge on the par t  of the dcfcntlants, 
acting as directors of said parcnt bank. that  the saicl banli was insolrelit, 
unsafc, and nithout assets sufficient to mec>t its deposit liabilities and 
other erctlitors a t  the time of its organization, the tlefe~idants eontiiiued 
v i t h  reckless disregard of thc rights of the plaintiff:, and tlie general 
public . . . to operate a banking institution vit l i  full knoviledge 
tliat the financial condition of the said institution Tins hopelessly in- 
vol~etl ,  . , . and said defendants wrolrgfully rccrived or wrong- 
fully permitted the employees of the bank to receive tlcposits in said 
in so l~en t  ii~stitution, and particularly tlie cleposits of tlie plaintiffs. 
. . . That  the plaintiffs, a t  various times bct~reen the opening of 
said parent bank on 11 February. 1927, to the (late of its closing on 
4 . \ p d ,  1929, scrcrally deposited ill saicl b:inl; as a clac,s. namely, unse- 
curctl depositors, varying amounts as more particularly set out, . . . 
vliic.11 said statcnieiit rrprcsents the alnou~lt  of  deposit^ to the credit of 
tlic ariouq plaintiffs llanietl thereill a t  tlie time of tl e closing of the 
parent hmilc on 4 ,11314. 1929, less 40 per cent cli\id:nd paid by the 
rec'ci~w." 

(E )  "That tlic defendants loaned or permitted to b,: loaned directly 
or ~ntlirectly to tlie officers and directors of the institution tlie sum of 
$523,867.44." 
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(F) "Tliat by reason of t h e  n - r o ~ ~ g f u l  acts of t h e  defendants a s  here- 
i~ibt , forc set out,  the plaintiffs have inet with a loss indir idual ly a ~ l t l  
col l rct iwly i n  the  s u m  of $119,336.05." 

Tlie 1x:lyer of the  c o n ~ p l a i ~ l t  n a s  tha t  the  plaintiffs  ha^-e jutlgme~it 
against the defendant "jointly and  sererally i r ~  t h e  sum of $14D,:I:;Ci.O>." 
etc. 

T h e  t i e f e n d a ~ ~ t s  clen~urretl to tlie cornplaiilt fo r  tha t  : 
1. 7'11c1~ n-as a ~nis , joi~i t l r~r  of canscJs of ac t io~ l  and parties. 
2. Tliat tlic coniplaint does not s ta te  facts  suffizie~lt to constitute :I 

causc of action in  bc,lialf of plnintiffs, as  tlicxy h a r e  suticretl 110 sl)ec3ial 
darnages peculiar to tlienlselrcs as distinguished f r o m  all otlicr t lc l~witors  
of -nit1 t rust  canpal ly,  :tutl fu r ther ,  tha t  the  r ight  to inst i tute  tlicb u r i i o l ~  
rrstetl solely xi th  the Conmiissioner of Banlrs. 

I t  al)11~:1rs f r o m  the conll11;lint t h a t  the h i k  was closcd on 1 -\pril ,  
1919. 

Tlie t r i d  judge was of thr op i~ l ion  t h a t  tlie drrnurrer  sliould I I P  sus- 
t:ii~lccl : ~ n d  tlie action (lismisse(l? :11ld f r o m  judgment aecortlingly pl:rili- 
t i t is appe:ll. 

IT'. 11. C'hilds, Il'. JI. -\-i(hdson, a n d  J. Laurence Jones f o r  p la t r t t i i i~ .  
Clyde R. IIoey, TI'. C'. Fci?n\fcr ,  A .  C'. Jones,  E. R. Dcnny,  E.  I?. 

l i T i l ~ w n ,  nntl A.  L. Quit Xel f o r  rl~fcnrlanfr.  

I31wc~m.1, J. Tlie ul t imate quts i ion i n  the case is  whether t l ~ c ~  nortls 
of tlic cornplai~it,  reaionahly ronstlued, classify the  action n itllin the 
priliriple of 1)oz~qluss 1 . .  naus i in ,  190 S. C'., 458, 130 S. E., 195, or 
n i t h i n  tlic principle applied i n  Bnne v. Powell, 192 S. C., 387, 135 
S. E., 11s. 

One of tlic tl istinctio~is hetn Pen tho\e tn  o cases n as pointed out ill 
l l ' u / /  1 % .  I l o z ~ u r d ,  194  x. O., 310, 139 S. E., 449. h' tocy, ( I .  <I., vrltin: 
111 C o~pori / fcon C ' o t ) ~ t n ~ ~ ~ ~ o n  1 ' .  Rio/lI ,  I 9 3  X. C'., 113, 136 8.  E., 362, 
t I ( c l : ~ r c ~  : "That  the  r ight  of action against tlie officers and  d ~ r e c t o r ,  
of :r 11:lnliilig c o ~ p o r a t l o n  for  loqs o r  depreciation of the cornpal~y's 
a.cclt,, dlle to  tlielr 1111ful o r  rlcgligt~nt fai lure  to  pcrforni tllelr c~ffic-ial 
(111tie-, i, :I 11ght ncc lu~l lg  to  the h:lnk, enforceable by the hairk itsrlf.  
1 ~ 1 - 1 0 ~  to law11 miry, a ~ i t l  l ie~ice ~wforeeable hy the r e c e i ~  cr f o r  tllc Imlefit 
of the  ba~ll,, a, n t l l  a i  fo r  the bc~icdit of its creditor<, is the l i o l d ~ ~ i g  or 
r a t ~ o l ~ n l c  of all  the tlcci4o11s on tlic ,ubject." 

T l~c ,  t l ~ o u g l ~ t  nlol enlent of tlic complaint begins with specifically 
p o i ~ i t i ~ i p  out t h e  tlutiei of the officers and  directors and defining the111 
to be: ( a )  ,\ccurate infolmntion as  to assets and  l lnb~l l t i es ;  ( b )  co~idl-  
tion of rcser le  f u n d ;  ( c )  cliaracter ant1 insolrcncy of loans a11i1 (11s- 
couilts. and  "to so mallage and  superi~l tcnt l  i t s  affairs  as  to  p l e ~ e r i t  a 
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discount or purchase of p a p ~ r  not financially good for sale, and a t  all 
times to see to it that  i ts  rescrve was maintained in ~ccordance  with 
la~r-." I t  is then alleged that tlie directors and officers brought about a 
merger of sereral small banks, and that as a result of the merger the 
parent bank n7as thereby rendered insolvent. Furtherriore, i t  was as- 
serted that the officers and tlt~fendants, with reckless disreperd of the 
rights of the plaintiffs, wrongfully receired or wrongfully permitted 
employees to receive deposits of the plaintifis and others, vcll  lrnowing 
that the institution was insolrent. I t  n.as further allegret1 that  the de- 
fendallts had loaned directly or indirectly to rarious oficers and direc- 
tors of the bank sums of money exceeding a half million dollars. 

T l ~ c  concluding paragraph of the complaint asserts (that by reason 
of the wrongful acts of defendants, as hereinbefore set out, plaintiffs 
ha re  met with a loss indiridually and collwtively in tlie sum of 
$149,336.05," etc. 

T h w c  is no specific allegation that  the C'ommissionei. of Banks took 
chnrgcl of the assets of the Commercial Bank and Trust  Company of 
Gastonia when i ts  doors were closrd 011 4 ,'11)ril, 1929, b~ t it  does appear 
from paragraph 15 of the complaint that  the plaintiffs h a w  received a 
forty per cent diridend, '(paid by the recei~cr." 

T h e  is no allegation that  dellland has been made upon the receirer 
or Comnlissioner of Banks to institute an action against the officers and 
directors, or that  such receiver has otherwise failed to perform his 
duties. 

A11 analysis of the complaint leads the court to the conclusion that  
the complaint invokes the principles applied in D o u g l a s  v. Dnvson, 
supra; Roscozcer v. B i z z e l l ,  199 N. C., 656, 1.55 S .  E. ,  555, and X e r r i -  
mon u.  B s h e v i l l e ,  201 N .  C., 181. 

Afirmed. 

S. P. HOUSER r. W'. T. LOVE, J. WHITE WARI:, ET AL. 

(E'iled 28 January, 1936.) 

CIVIL ACTIOX, before O g l e s b y ,  J., a t  J anua ry  Term, 1934. F rom 
LISCOL~. 

Plaintiff was a depositor in the Commercial Bank and Trust Com- 
pany of Gastonia, and the defendants are officers and directors of said 
bank. The allegations of the complaint are substantially identical with 
those appearing in Sain et  al. v. Loz-e ef a/., anfe, 558. The  substantial 
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diffcrcncc i n  t h e  allcgationq of tlic complaint ill the t n o  :~ct io~iq a re  
p e r l ~ a p s f o u n d  ill pa ragraph  li of the  coinplniilt ill tllc c:lqe :it bar.  I n  
said paragraph  tbc plaintiff a1lcgc.s tliz~t lie t lcposi t ,~l  c c r t a i ~ i  ~111115 of 
m o n r j  011 21  March.  1929, :~ut l  l ~ r i o r  to 3 A i l x L l ,  1910, nml on 4 L \ ~ ~ r i l ,  
1929, r l ~ e  (la7 t h e  h a d <  n a ~  closed, and tha t  "si~ice rloqing of . c l i i l  bank 
on 4 Apri l ,  1929, plaintiff has  recei\cd q c ~ e r n l  d i ~  idcnds f r o m  t h  l i p -  
da t ing  agent, toge t l~er  with paid c>llecks, umoilntlllg to  $1,500.'' 

T h e  t lefei~dants  d( 'murred to tlie coniplailit upori the  same ground as 
set out i11 the  S a l n  t a s e ,  supra .  Tlic t r i a l  jutlgc sustained thc  dcmurrer  
and  the plaintiff appealed. 

I ' m  ~ L R I A A ~ .  Tlie judgment i b  affirmed upon au thor i ty  of 8ain  c. 
Loce,  supra. 

Affirmed. 

ORANGE COUNTY v. C,EOR(:E D. ATBIKSON  ax^ WIFE, MRS. GICORGI~~ 
r). ATIiISSOX ( A Y D  C.  31. C'ATES, LIEYHOLDER, A A D  MYRON PERRY 
LLOYD ASD WIFE, lIAE HOLJICS LLOYD, ADDITIOYAI. PARTIES DE- 
FEKDAAT)  . 

(Filed 25 January, 1033.) 

1. Appeal and Error P b--Esccption to signing of judgment presents 
question of sufficiency of agreed facts to support jud,gment. 

Intervenors, the trustee and holdcr of notes secured by the deed of 
trust, moved to sct aside foreclosure of the tas-sale certificate against the 
property f'or irregularities in that the sale was not held on the proper day 
under the provisions of the statute. Judgment was entered on the agreed 
facts den)-ing the motion. ;\Iov;nits esceljted for that  the court signed 
the jndqment: IIcId, tlie exception l~rcsents the question of nhether the 
judgment was sup~or tcd  h y  the facts agreed, and i t  appearing of record 
that movants had not been made parties to the foreclosure of the tax-sale 
certificate, judgment is reversed for that the facts found and admitted 
are  not sufficient to support it. 

2. Appeal a n d  Error J g- 
The judgment clenyinl: motion to set aside foreclosure of tax-sale certifi- 

cate being reversed for irregularity in that holders of registered liens were 
not made yarties, tllc csception based upon the ground that the sale Tvas 
not had on the proper day under the provisions of the statute need not 
be considered. 
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3. Taxation H b- 
Where the trustee and holders of notes secured by r~?gistered deed of 

trust against the property are not made parties to the foreclosure of the 
tas-sale certificate, they may intervene and make motion in the cause to 
set aside the tax foreclosure for such irregularity. 

L I ~ ~ ~ . i ~  by defendant C. 31. Cates, from Cranmcr, J., at  October 
Term, 1934, of ORAXGE. Reversed. 

('Agreed statenlent of facts: The above-elititled action was brought ill 
the Superior Court of Orange County to foreclose a tax certificate held 
by tlic l~laintiff on property situated in Orange C'ounty and listed for 
t a w s  in tlie name of George 11. ,Itkinson. C. 11. Cates has duly been 
matlr IL party defenda~it  for the purpose of n~ak ing  a motion to set aside 
the sale of tlic property on the grounds that same is irregular, and 
should therefore be declared void. The parties to this motion, through 
their eoulisel, have agreed that  the following are the true facts relatiye 
to snit1 proceeding, and hereby more tlie court to r ~ n d ~ ? r  judgiiient on 
thrse facts : (1) That  on 2 December, 1930, the plaintiff Orange County 
instituted an action to foreclose a tax certificate held b,i- it  against tlie 
lands listed in the name of George D. -Itkinson, nutl on said date sum- 
molls was issued and thereafter duly served up011 the t l e f ' t d a ~ ~ t s  George 
D. AItlrinson and wife. That  complaint was filed on 4 Ilecember. 1930, 
allegil~g t l ~ c  nonpayment of taxes assessed u p i n s t  thc lands described 
therein for tlie year 1928 in the sum of $15.70, demantli~ig j u t l p e n t  for 
said ainount and the foreclosure of the tax certificate by the sale of said 
lands. 

"(2 ) That  no ansv-er was filed by the defendants G e o ~ g c  D. ,Itkinson 
and wife, arid on 1 June, 1931, an interlocutory jud,gnu:nt was elltercd 
by the clerk for the recovery of said sum of $15.70 and an order of the 
sale of the said lands as fo1lon.s) to  wit : 'And the same be and they are 
hereby contlem~led to be sold under the direction of this court for the 
purpose of applying the proceeds thereof on said debt, interest and cost, 
and Bonner D. Sawyer is hereby appointed commissioner to sell saitl 
land a t  public auction a t  the courthouse door in Hillsboro, S. C., to the 
highest bidder for cash, after har ing  posted a notice of sale at tlie court- 
house door and three public places in Orange County thir ty days prior 
to saitl sale, and by publishing a notice thereof once a week for four 
successire weeks immediately preceding said sale in some newspaper pub- 
lishctl in Orange County, and report the said sale to this court immc- 
diately; said sale may be had on any day except Sunday.' 

''(3'1 That  the said land was sold by the commissiorer on Monday, 
1 3  July,  1931, for the sum of $120.00, and report of sale made on that  
date. That  thereafter, aud within the time allowed by law, an  upset 
bid n a s  placed upon said land and paid into the office of the clerk. 
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" (4)  T h a t  on 2 , lupust.  1931, all order n a s  c i ~ t e r ~ d  by the clerk as  
fullon i : 'Son., tlirrcdore, i t  1s ort1crc.d. consitlcrc.d, arid a d j u t l ~ t  d tha t  
T h n l ~ c r  I). S:ly cr, ~ ' o ~ ~ l n l ~ i ~ i o ~ j c ~ r .  ad\  e r t i v  <aid lalid f o r  rciale 1 5  t1:rys 
i n  wiiici n c \ \ s l ) a p r  ])ul) l is l i~d ill Orange  County, as  prescribed by lam.' 
'I'li:it 1)ur\ll:nit to qaiil order, flip c~ornn~issioiicr a t l w r t ~ s e d  the salt1 laucl 
alld rcwltl  %lme 011 ,\lolitlay, 24 -\uguit,  1931, and filed hi. 1cl)ort oil 
ha111 date. 'l'liat a t  ,aid  ale J. TIT. Eei i~ ie t t  : I I ~  ,T. F. T1101111~so1i Lecanle 
the  h i t  and  Iiiqlie>t bicldcrs iri thc. s u m  of $135.00. 

" ( 3 )  T11:tt wit1 \ale n a s  colifir~iiod by the clrrk 011 7 September, 1031, 
and the co i i in i i i~ lo~ie r  ordered to csccute n deed to tlie purchasers a t  tlie 
salt. T h a t  011 9 Septcnibrr thereafter  tlie saitl J .  IT. E c l i ~ l t t t  m d  
J .  F. T ~ I O I I I ~ P O I I ,  i n  n r l t ing ,  assiplird their  bid to X y r o n  l 'erry Lloyd 
ant1 Mae  IIolmes Lloyd, and  same \mi filed i n  t h e  office of tlicl clerli. 
T1i:lt 011 saitl 9 Scptcinber, 1981, the c~onmiissioner rsecuted and del i \ -  
cwtl to the salt1 assigneer a ilcecl for tlic~ said la~i i l ,  Same nolr being of 
rccorcl i n  Book of Deeds No. 82, a t  pagc 220, office of tlic rcgister of 
tlectls of Orangt. C ' o u ~ t g .  

" ( 6 )  T h a t  C. 31. Cates, a t  the  t ime  of the institution of this ar t ion,  
n a s  and  i i  tlic holder and o\t7acr of a deed of t r u ~ t  on said l a i d ,  anel the  
ianic is  n cu1)sistiiig lie11 tliereo~i, as  set fo r th  i n  h i s  ~ e r i f i c d  motion filed 
lit~rcili. R ~ y e c t f u l l ~  sulnnittcd ail11 agrcctl, Giles & Gilcs, a t torney> for  
C. A f .  C'ntes. G r a l i a ~ n  & S a n y c r ,  a t torneys fo r  Orange Coniitg." 

?lie jntigmei-~t i n  tlw court 1)c~lon n a s  as  fo l lons :  "This cauw coming 
on to lw h ~ n r t l  oil appc nl f r o m  tlic clcrk, h c f o r ~  his  I Ionor ,  15. TI. ( ' ra i i -  
1111 r ,  jutlgc l ioldi l~g tl1~3 i1ourt< of t l i ~  T e ~ ~ t h  J ~ l d i r i a l  I ) i i t r ic t ,  a t  this  
Octolwr T c r m  of Orange ('oulity Snlwrior Court ,  u p o ~ i  niot io~l  of ('. X. 
C'ate., n 110 liolils a clecd of t rust  ant1 note on the lanil p re l  iouily sold 
fo r  t:rses, ant1 it  w l ) p e n r i ~ ~ g  to the court that  tlic lmrties, throuzh 111rir 
c o u n ~ t l .  l i a ~  e ngrcctl on the  fac t i  i n \  o l ~  ctl, nlld that  the  only q u c ~ t i o n  i n  
colitro\ersy i r  the ~ n l i i l i t y  of the  +ale of t l i ~  property on ally Nontlay 
i n  sly month. o r  nlictllc~r thc salnc, should h a l e  been soltl 011 tlic first 
Monday or  t h e  first three daj-s of the term of c o u r t ;  the  ?ourt  i \  of tlie 
ol)iiliorl, ant1 so holdq, tha t  saitl salc \vas properly held, and  tlir u io t io~l  
of ('. AZ. Cates i s  Iiercb) dcl~ied.  E. H. ('ranmcr, J l d g c  presitlilig." 

T h c  exception and  a s ~ i g i i m e ~ l t  of r r ro r  made  by C. N. C a t w  is  a s  
fo l lons :  "The court signed the  judgment as  appears  i n  t h e  record, a n d  
the  alq)ellallt assigns t l ~ r  same as  error," and  appealed to tlic Supl.eme 
Court .  

Grnhum tC. Sauyer  fol- plaintilfj 
Gilcs k Giles f o r  C'. J1. C'ates. 

CIARI;SOX, J. F r o m  the  agrced statement of facts  arid C. 31. Cates' 
~ e r i f i e d  motion, the  record shows the following: "C. M. Cates has been 
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duly made a party defendant for  the purpose of making a motion to set 
aside the sale of the property on the grounds that  the same is irregular, 
and should therefore be declared void." From the view we take of this 
case, we think it immaterial on which day the sale was held. The  sale 
mas void as to C. 11. Cates. The  judgment in the court below recites 
that the decision was based on whether the sale was made on a proper 
day under the statutes, and held that  it was. C. %I. Cates excepted and 
assignrd error that "the court signed the judgment as appears in the 
record," and appealed to the Supreme Court. 

I n  Wilson 2).  Charlotte,  206 N. C., 856 (858), i t  is said:  "The only 
assignrnent of error in the case a t  bar is to tlie 'signing of the judgment, 
. . . har ing  duly excepted to the signing of said judgment.' I f  said 
assignment merely refers to the act of signing the judgn-ent, it  presents 
no question of law for review. But, upon the other hand, if i t  be 
treated 'as an exception to the judgment, it presents tlie single question 
~vhethc-r the facts found or adniitted are sufficient to  support the judg- 
ment.' X f g .  Co. v. L u m b e r  Co., 178 N. C., 571." 

On the face of the record, there was irregularity in the judgnlent as to 
C. N. Cates, it  was void. The facts found and admitted are not suffi- 
cient to support the judgment. Diccon z.. Osborne, 201 S C., 489. 

I t  is found in the agreed statement of facts: ''(6) Th,t t  C. &I. Cates, 
at tlic time of the institution of this action, was and is the holder and 
owner of a deed of trust on said land, and the same is a subsisting lien 
thereoil, as set forth in his verified motion filed herein." 

Tlic defendant George D. Atkinson owned a certain tract of land in 
Orangcl County, K. C. For  the year 1928 taxes v e r e  assessed against 
the land in the name of Xt1;inson in the sun1 of $15.70. Tlie land was 
foreclosed and sale co~~f i rmed for the ~ionpaymeiit of the tax. Tlie land 
was purchased by J. W. lleiinett aiid J. F. Tllompson For the sum of 
$135.00. They assigned their bid to Myron Pe r ry  Lloyd and Mac 
IIolnies Lloyd, and deed was duly made to them by the commissioner, 

The land was encumbered with a deed of trust to J. J. Giles, trustee 
for C. M. Cates, for purchase price of $2,350.00 for the land. Tlie deed 
of trust was dated 19 Janua r r ,  1924, and duly recorded in  Book of 
hiortgages Xo. 70, page 17, register of deeds' office for said county. I n  
the foreclosure proceeding neithcr C. 31. Cates nor J. A Giles, trustee, 
w r c  made parties to tlie action. 

The  question iiir.olved : Cali the purchasers obtain, in the foreclosure 
actioii for  the 1928 tax of $15.70, a title free and clear of the lien of 
$2,250 without making C. 11. Cates, or the trusteee, J. A Giles, a party 
to tlie foreclosure action, and vithout notice and opportuzity given them 
or either of them to Le heard?  W e  think not. Beuu,'o~t County  v. 
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,lla?yo, a d e ,  211. I n  the  B e a u f o r f  County case this  mat te r  was given 
careful  and  thorough consideration. ,\ petition to  rehear  TT7as filcd a i d  
dismissed on 1 0  J a ~ ~ u a r - ,  1932. I n  the petition and  motion of C. 11. 
Cates to  be made n p a r t y  and  opportuni ty given h i m  t o  be heard  is t h e  
following: ' (That  the  saitl C. 11. Gates stands ready, able, and. n i l l ing  to 
p a y  t h e  said taxes fo r  1928, a n d  al l  taxes r ight ly due  and  owing on the  
saitl lands, and hereby tendfry sail1 taxes." 

I n  accordance with the  a b o ~ e ,  a l l  t h e  taxes fo r  1928 and  subsequently 
r ight ly due and  o n i n g  on the  land  to Orange County must  be paid. 
T h e  B e a u f o r f  Cownfy case,  s u p r a .  n a s  not dccided un t i l  3 1  O ~ ~ t o b e r ,  
1034, a f te r  the present case ~ a s  heard  i n  t h e  court below. 

F o r  t h e  reasons gircn,  t h e  judgnlent of the  court below is  
Reversed. 

THE TOTT'K O F  SJIITHF1ET.D ATD C. 8. STEVEKS v. THC CITY O F  
ILUXIGH A;\D GEORGE A. ISCT,ET, .T. H. BROWN, A \ D  m. &I. 
RAItTOK, C o a r a r ~ s s ~ o s ~ x s  OF THE C I T Y  O F  RALEIGH. 

(Filed 28 J m u a r y ,  1933.) 

Municipal Corporations E d-C. S., 7123, does not impose mandatory duty 
on court to restrain city from discharging raw sewage in stream. 

C .  S., 7125, does not impocc the mandatory duty  upon the trial judse 
of enjoining a municipality from discharging raw sewage into a stream 
from n hich another mu~iicilial~ty takes i ts  water supplj, and wlicre in a n  
action for such injunctive relief the trial court finds that the acts com- 
plained of hare resulted in no in jur~-  o r  incorlrenience to thc inhabitants 
of coml?l:~ilring municipality, and that  there v e r e  no facts tending to 
s h c ~ \ ~  immediate menace to them, and that  the financial condition of 
defendant mu~iicipality is such that  it  could not immediatelg install 
purification plantb, and that  thcrefore the grantlug of the older prajed 
for would cause untold 11:lrdship upon the inhabitants of defendant 
municipality, the court's order denj ing the injunctive relief but providing 
that  the judgment sllould not prevent the bringing of another suit for the 
same relief upon a cliange in the funtlammtal conditionq, nil1 be u ~ h e l d  
on appeal. 

CIVIL ACTION, before G ~ a d y ,  J., a t  June Term,  1934, of T ~ ~ A I ~ E .  
T h e  plaintiff alleged i n  substance t h a t  the town of Sniitlificld is situ- 

ated on the  banks of Keuse Rix e r ;  t h a t  t h e  defendants main ta in  a 
severage system f o r  the  use of t h e  citizens of the municipality, and  tha t  
such system is  used by residents, hotels, business houses, and hospitals of 
the  city of Raleigh, and  tha t  through the l-arious sewer lines of the  
defendant "raw sewage is discharged into TCTalriut Creek a r d  Crabtree 
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Creel;, ant1 tlirougli said creeks flons into the Seuse  Rirer ,  a short dis- 
tancr from Raleigh, tliereby polluting am1 contamiiiating the writers 
not 01117 of Walnut Creek and C'rabtree Creek, but also tlie waters of 
Seuicl R i ~ c r . "  I t  was further allcged tlint the town of Smithfield talies 
its witcr  supply from Seuse  R i re r  below the points on said rivcr n-here 
t l ~ c  tbfentlants c a u v  saitl raw sewage to be dischargec!, and that  "the 
colitiliucd acts of tlcfelidaiits in t l ~ c  maintenance and operation of the 
wncr  line, . . . and th r  di~(~1iargc of raw sexage into said creeks 
niitl tlirough said creeks into tlie Xeuse River, constitutes a menace to 
the 11(~iItli of the citizens of the town of Smitlifield: and in the event of 
a11 rpidemic of typhoid fever or other contagious disease in the city of 
R,ll(4gli, tlic citizens of Smitlifield could not possibly be protected 
ngailiit said epidemic." 

'I'licl tlefcndalits adniitted that  the rity of Raleigh "1 as no i n ~ p r o ~ ~ d  
or m ~ t l c r i ~  >ewerage or treatment plnnt, but . . . the sen age emp- 
tietl by tlie city of Raleigh illto T n l ~ i u t  Creek and C1,abtrce Creek is 
by ilic~aiis of iilfiltratioil, oxidation, nnd stream flov, subjected to such 
purifi-ntion that  it constitutes no sort of detriment ol menace to tlie 
ton11 of Sniitlifield or its inhabitants," etc. 

1711011 the pleadings and certain affi1l:r~its appearing i n  the record the 
pl:~il~tiffs  ask "that the dcfelidants immediately be restrained and ell- 
joi11c.d from discharging untreated sewage iiito said creeks and through 
sail1 crec~ks iiito tlie waters of Xeuse Hi1 er, as above set out." 

Tlic tr ial  judge found the facts substanti:illy as follo~vs: 
1. Smitlifield is  a municipal corporation, situate upon the eastcrii 

bank of Seuse  River, with a population, according to the census of 
1928, of 2,548. I t  owns and operates a water plant, established in 1916, 
a i d  enlarged in 1921. The  water is pumped out of Neuse River, puri- 
fied by chlorination, and distributed to its citizens for 11le usual liouse- 
hold purposes. 

2. Raleigh is  a municipal corporation, situated upon the plateau 
bet~veon Walnut and Crabtree creeks, ill Wake Countj. The popula- 
tion, according to.the last census, was 37,3i9, and incl.ldetl within the 
area. to be affected by tlic decree are several suburban dt~~elopiiients aiid 
public institutions, "and the court finds that  the present total population 
of the area in questioii, which uses the water and sewerage system of the 
defentlant corporatioil, is approximately -12,000." 

3. I n  1891 Raleigh constructccl its sewrage  system n i t h  one line 
emptying into Walnut Creek and the other in Crabtree Creek, a t  points 
approximately 33 miles distant from the town of Sinithfield. Said 
sewage is not treated, but is emptied into said creeks in a raw state. 
Said sewerage system further serves State College, State Prison, Central 
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IIospital for the Insane, the Institution for the Blind, the State Capitol, 
Governor's Mansion, all State llepartments, Peace Institute, St. Ilxry's 
Collcge, and various suburban tlerelopinents. 

-1. E~ide l i ce  T T ~  offered by both sides as to tlic effect of sewage upon 
the n atcri  of Neuse RiT er at Smithfield, but w c h  e~iclence ib w r y  
unsatisfactory. 

5. The c-toppage of the flow of sev-age into Walnut and Crabtree 
crceki nould result in untold misery and tliscoinfort to more than 10,000 
people. The  city of Raleigh is t n o  years in dcfault on the payment of 
its hontlctl indebtednes.. amounting to $5,.500.000. ('Its borrowi~ig ca- 
pacity llas reaclicd its limit and appliration ha. bec.11 rllade to F e d t w l  
agencies for a loan of $500,000 with which to construct a sewage dis- 
posal plant," etc. 

6. There was no e~ idence  that  Smithfield has suffcrctl incon~enicwc~ 
by reason of the defendant's violation of C. S., 7125, and tliere was no 
eT idcnce of a single case of typhoid fever, colitis, dysentery, or any other 
disrase caused by pathogenic bactrria. The population of Pn~i t l~f ie ld  
represents 6.81 per cent of the population nliich would hc affected by 
tlic, decrce prayed for. "The court lias drunk of its n ater and bathed in 
it, and has suffered no ill cffects thcrr.from." 

From the findings of fact made, the trial judge enteretl jutlgii~ent in 
part  as follows: "Upon the facts admitted 2nd found hy the court, it  is 
now ordered and a d j u d g ~ d  that  tlle petition be denied, and the action is 
dismissed a t  the cost of the plaintiffs. . . . This jutlgment <hall ~ o t  
be taken hereafter, or held to he :in estoppel against the plaintiff<, ill 
case another action is  brought for the same cause, mhene~cr  it ~ 1 1 i ~ l l  be 
made to appear that the defendants are in a position to comply with the 
statute vhicll forms the haqis of this action." 

The only assignment of error iq as follons: "That tlle judgment of his 
Honor upon the pleadings ant1 upon the facts found hy the court is 
erroneous." 

From judgment rendered plaintiffs appealed. 

G. A. X a ~ t i n  for. p7airzfifl-s. 
J .  -11. B r o u g h t o n  and TI'. 11. Y a r h o r o u g h ,  Jr.,  for de f endan t s .  

BROGDES, J. Does C. S., 7125, inipow upoli tlle trial judge the man- 
datory duty of enjoining a municipality from discharging r a n  rewage 
into a stream from which another muriicipality take, its r a t e r  supply? 

There were no exceptions taken to the finclings of fact made by the 
tr ial  judge. The pertinent findings were: ( a )  That  the discharge of 
raw sewage into Seuse  River, in riew of the facts and circun~stances, 
had produced no injury to the plaintiff, and tliere xere  no facts tending 
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to show immediate menace to the inhabitants of the l~laintiff munici- 
pali ty;  (b)  that  the defendalit is not in a financial conclitioli to imme- 
diately install purification plants neceshary lo comply v i t h  the prorisiori 
of the statute. 

Indeed, it seems that the trial judge subjected the qnestion to "trial 
by nater," because tlie record discloses that  his Honor "had druillc of 
the water, bathed in it, and suffered no ill effects." The  ancient mode 
of "tri:ll by water" was aforetime deemed efficacious in deterniiniilg the 
guilt or innocence of witches, and by applyilig tlle l)racticcs of the 
ancient law the distinguis2icd jurist has found the n-aters of Seuse  River 
not guilty. 

The  principal cases in this jurisdiction construing C. S., 7123, a r e :  
D u r l ~ n m  v. Cotton ,lIills, 141 X. C., 613, 34 S. E., 493; Shelby ?;. Power 
Co., 133  S. C., 106, 71 S.  E. ,  21s; Boaid of Health v. Commissioners, 
173 S. C.. 230, 9 1  S. E . ,  1010. These cases proceed upon the theory 
that a violatioil of C. S., 7123, authorizes the exerci~e of the restraining 
power of a court of equity, irrespective of the fact that  110 injury has 
nctuallv occurred. I t  is  the threat or ~o ten t i a l i t v  of menace rather 
than tile accomplished fact thereof that A~v:irrants ;he interposition of 
equitable p o m r .  n'otwitlistanding, conlmon seme is oldtr than tlie 
common law, statutory law, or equity, and this saving grace of h u n ~ a n  
experience must be reckoned with in determining the applicatioli of 
technical rules of behavior. I f  tlle trial judge had granted the prayer 
of the plaii~tiffs and had imnlediately restrailled the vity of Rdcigh 
froill using its s ewrage  system and plugged the eutirc (;-stem ~vit l l  the 
forcc of law, untold misery and suffering would be entailed upon a 
population of orer 40,000 people. The statute recognizes such practical 
exigencies of social life, and declares that "the coiltinutcl flow and dis- 
charge of such sewage may be enjoined upon application of any persoil." 
The  nords  "may be enjoined" clearly delnonstrate that  surrounding 
facts and circumstances must be considered in entering a peremptory 
order of the kind sought i n  this action. The cases referred to all dis- 
close that a reasonable time was accorded for complying ~ r i t h  the statute. 

Mal~ifestly, Raleigh must comply x i t h  C. S., 7123. This statute pro- 
nouncw the public policy of the State, against which, t ~inporizing and 
unreasonable delay will not arail.  This idea was doubtless in the mind 
of the tr ial  judge because it is particularly specified in the judgment 
that  the same "shall not be taken hereafter, or held to be an  e s t o n ~ e l  

L 

against tlie plaintiffs, i n  case another action is brought for the same 
cause," etc. 

Affirmed. 
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I<. RI. BIGGS, TRUSTEE, V. WALTER 1,. OXENDINE. 

(FYled 28 January, 1935.) 
1. Ejectment A a- 

In an action i11 ejectment in ~ ~ l ~ i c h  both parties claim title to the land 
in controver\y from n common source. plaintiff' may connect defendant 
nit11 tlie common source of title and shorn in himself a better title from 
that source. 

2. Mortgages H 11-The lam presumes regularity i n  t h e  execution of the 
power of sale i n  a deed of trust.  

Tlie l a v  presumes regularity in tlie execution of the power of sale in 
a clecd of trust duly executed and regular upon its face, and the recital 
of proper advertisement in the trurtee's deed to the purchaser a t  the 
sale is przmw focie evidence of proper advertisement, and the burden is 
on the party attacking the validity of the sale to show failure of the 
t ~ u s t c e  to properly advertise tlie sale. 

3. Same- 
It is not required that the trnstee in a deed of trust give notice of sale 

niitler powcr contaillet1 in the initrumrnt to tlie mortgagor or thc pur- 
chaser of the cquitv of retlcmlrion, nor is the notice of sale defective for 
the sole reason that the name of the mortgagor is not recited therein. 

4. Ejectment C b: Mortgages C c- 
Kliere plaintifY in ejectment claims title a s  purcliascr a t  the fore- 

closure sale of n registered deed of trust against the ~~rol)er ty,  tlef'e~ldant's 
sul)sequently registered colttract of conveyance from the mortgagor is  
prolwrly csclnded from evidence, plaintiff's prior registered deed of trust 
being notice to the  world. 

5. Mortgages H 11- 
Khc~re foreclosure under poncr in a deed of trust is advertised ac- 

cording to law, the recital in tlie trustee's deed to the purchaser a t  the 
sale that tlie advertisement was printetl in one ncwslmper puhlisbed ill 
the county, whereas in fact the atlvertisemn~t \\-as pultlislieil in another 
ncb\nl);IIwr ~rublishrd in the county, is not a ritnl defect. 

C ~ ~ a ~ i s o n ,  J., concurs in result. 

CIVIL ACTIOS, before C,annzer ,  J., a t  Apr i l  Ci l  i l  Term,  1034, of 
ROUESOS. 

J. 11. H a g c n  and  wife n e r e  indebted to I. P. G r a h a m  and r i f e  in tlie 
sum of $357.75. 011 2S X a y ,  1927, the said H a g e n  and  ~ v i f c  extniterl 
a promissory note f o r  said iiltlcbteclncss, rluc 1 S o ~ e m h e r .  1027, and i n  
ordcr  to secure the same duly exmuted and  delircred a deed of t rust  
up011 tlle property to  E. &I. Johnson, trustee, nhich said (Iced of t rust  
m s  duly recorded on 28 Ma!-, 1927. Defaul t  was made  i n  the payment  
of said indebtedness, arid thereafter,  to  wit,  on S December, 1930, E. M. 
J o l ~ n s o n ,  trustee, executed ant1 delivered to the plaintiff K. &I. Biggs, 
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trustve, a deed of conveyance for said property. This  deed recites the 
mortgage giren by IIagen on 28 X a y ,  1927, and the registration thereof 
ill Book 76, page 193, in the office of the register of deeds for Robeson 
County, and that  there was default in the payment of the note secured 
thereby, and that  the lands described therein \\-ere " d ~ ~ l y  nd\-r~t;qe,l f c r  
sale hy publishing a notice in the Robesonian, a newspaper published in 
the town of Lumberton, Kor th  Carolina, for a period of thir ty days, and 
by publishing a notice of said sale a t  the conrthouse door and three other 
public places in Robeson County." The deed further recites that pur- 
suant to such notice the lands were duly sold a t  publjc auction a t  the 
courthouse door on 24 No~ember ,  1930, when and wkere the plaintiff 
became the purchaser for the sum of $300.00, etc. The  sale v a s  made 
under a second deed of trust. Hagen, the grantor in the deed of trust, 
remained in possession of the land until his death in ,41igust, 1933. 

On 25 Sovember, 1933, the plaintiff brought a s l i t  in ejectment 
against the defendant, alleging the execution and delivery of the deed of 
trust and the sale thereunder, togctlier with deed from Johnson, trustee, 
to the plaintiff, and further alleging that  after the death of Hagen, the 
defendant, ('without the knovledge or consent of the plaintiff, entered 
upon the land, . . . and thereafter forbade . . . a tenant of 
the plaintiff, and in possession of said land, to coniinue to use the 
stables, . . . and by threats, commaitds, and acts has interfered 
with the work of said tenant, so that  the said tenant has been unable 
and is now unable to continue to fulfill and carry out his obligations as 
tenaitt," etc. Upon such allegation the plaintiff pr:iyed that he be 
declared to be the owner and entitled to the possession of the land, etc. 

Tlie defendant answered denying that  the plaintiff was the onner of 
the land, but admitting that  he Jras in possession thereof. H e  also 
denied that the sale under the deed of trust was proper or valid, and 
al1egc.d that  there was a written contract betseen Hagert and the defend- 
ant, dated 28 May, 1927, providing, among other agreements, "that in 
the event of the death of J. H .  Hagen before either of the abore-inen- 
tioned mortgages had been paid in  full, or i n  the evert the said J. H .  
Hagen is unable to pay any installment of principal or interest on either 
of said mortgages, . . . the said fifty-eight acres above nlentioned 
sliall become the property of said Walter I,. Oxendine," etc. This con- 
tract was duly recorded on 15 July,  1927. 

At the trial the plaintiff offered the deed of trust from Hagen and 
wife to Johnson, trustee, and the deed from Johnson, trustee, to the 
plaintiff, and rested. The defendant attempted to offw evidence tend- 
ing to show: ( a )  Tha t  he had no notice of the advertisement of the 
property; (b )  that  the same was advertised in the 2:cotfish Chief, a 
newspaper published in Robeson County, although the deed from the 
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tru,tce rcci t id  tha t  tlic notice of sale had  been published i n  the Robe-  
sonicrn, a I1cnspaper publisheil i n  Robesoil County. I t  n n s  admitted 
by thc l~ la i i~ t i f l '  ( ' that thc. adrertisement offered i n  eTide~ice n-as pub- 
l i 4 e t l  . . . i n  tlle , V ( o t t l 4 [  C h i c f ,  a nc~vspappr publislicd in Robe- 
son County." ( c )  T h a t  Biggq, the l~laint i f f ,  knew ahout t h e  contracat or 
n g r e c ~ l ~ c ~ i t  bctneen I I a g c r ~  ant1 t h e  defendant ;  (d)  that  h e  owlet1 land 
near thc l and  i n  c o n t r o ~ e r s y ;  ( e )  tha t  he had a n r i t t e n  contract 111tl1 
Hapmi nit11 rcferenre t o  the  land. hereiiihcfore reftlrretl to, by I ii  tuc  of 
n l ~ i c l i  lie claii~ietl  title. 

T h e  t r ia l  juilpc excluded te~ t i rnony  relating to  the  mat te r s  referrcd to, 
and tlip ilefenda~lt took n r i o u s  exceptions to such nl l i i~qq.  

T n  o issue, n c r c  suhmittetl to  the jury, as  f o l l o x i ~ :  
1. "Is 1)l:riritifT tlie on l l r r  and  entitled to tllc posiesqio~i of the  lmrds 

dcicr i l~cd in the compla i~ i t  1" 
2. "Doei tld"11c1nnt u111an ful ly n ithliold the posqesqion ?"  
Tl i r  ju ry  mas iristructctl to a n s u w  the issues i n   fa^-or of t h e  plaintiff, 

and f rum jutlglnclit upoil the ~ e r i l i c t  the dr.fendant appealed. 

D R O ~ ~ D E A ,  J .  T h i s  is all action 111 cjectnient and both parties claim 
title to t l ~ i ,  1:1n(l 111 co l i t ro leny  f r o m  a common source. I ' n t l t ~  such 
c . i rcul~i- t i~~~c+c,  the "plai~ltiff niay cdoiiilect the d c ~ f c ~ ~ d : ~ ~ i t  nit11 a commo~l  
source of tit lc a l ~ d  ~11o~i-  ill liimwlf a bctter t i t l ~  f r o m  tha t  IOII~CC." 
- l f o h / ~ ! j  7 f : r l i ) i ? l ,  1 0 1  S. ('., l l : i ,  1 0  S E., 1 4 2 ;  l i i t i s  I . .  R~ooXS, 179 
S. ('.. 201, 102 S. E.. 207;  J I o o ~ c  1 . .  ,11117er, 179 5. C., 396, 102 S. E., 
627. Pur ,uant  to t l ~ e  accepted principle so eitahli.hec1, thc plaintiff 
offorwl thc deed of truqt f rom H n g r n  to Joliuson, tru>tce, nllicli n-as i n  
due form, 11ropc~ly  txecutetl a ~ l t l  duly recorded on 2Y X a y ,  1937, to- 
gether nit11 the decd f r o m  J o h n w n ,  trubtce, dated S Deccmher, 1930, 
:r~itl t111ly ricortlcd 011 5 N a v ,  1932. T h e  Ian prcsurnes ri,gularity in  
tlie e a w u t i o ~ i  of the poncr  of sale i n  a decd of t rust  duly esecutcd and 
rcgular u l~o l i  i ts  facc;  ant1 if there is  a n y  fai lure  to adwr t i sc  proprlrly, 
thc hurtlt 11 i.1 011 t he  at tacking p a r t y  to show i t .  J P ) ~ X ~ T ~ S  v. Gr1$71, 175 

( '  , Is*, 9; S. I<., 1 6 6 ;  Llrtiibcr Po. 1 . .  l l ' a g g o n ~ r ,  395 S. C., 221, 157 
S. E. .  1 9 3 ;  P h i p p s  I ? .  Tl 'ya f i ,  199 S. C.,  727, 155 S. E., 721. Fur ther -  
m o ~  I,, tllc 1 . ~ r i t a l  of proper ad\  ertiscment i n  a deed n l a t l ~  in  the c ~ e r c i s e  
of such p o n r r  of sale is p r i m a  facie evidence of such fact.  Brcz / . i ng lon  
1 % .  I l a q r o l ~ c ,  I 7 8  N. C., 143, 100 S. E., 305. 

The, defendant offered no c\idcnce of f raud ,  suppressed bidding, or 
other facts  cogiiizahle by a court of equlty. K h i l e  it  is  p r o p w  nuti 
desirable fo r  a trustee or a mortgagee to give notice of sale to the mort-  
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gagor, nevertheless such notice is not required. Call u. Dancy, 144 
IT. C., 494, 57 S. E., 220. Kor  is  a notice of sale defective for the sole 
reason that  the name of the mortgagor is not recited in the notice, which 
is othwwise correct and formal. 

The ruling of the tr ial  judge in escludiilg the contract between the 
defendant and Hagen, the mortgagor, is sustained for the reason that  
the deed of trust through which the plaintiff derires title was recorded 
prior to the contract between Hagen and the defendant, and such regis- 
tration is notice to the world. 

The deed from the trustee to the plaintiff recites that  the notice of 
sale n a s  published in the Robesonian, and at the trial it was admitted 
that  the land was advertised in the Scottish Chief, both newspapers 
being published in  Robeson County. There is no evidence that  the 
notice of sale was not published in the Robesonian, a!j recited in the 
deed; but if, as a matter of fact, the said notice was duly published in 
a newspaper as required by law, the recital i n  the deed of a different 
newspaper would not constitute a ral id defect. 

I n  the last analysis the plaintiff held a deed for the promises, complete 
and rcgular upon its face, reciting the performance of all legal require- 
ments in conducting the sale, and the defendrunt proffered no testimony 
or erideuce tending to impeach the sale or to orerthroiv the presump- 
tion of regularity, and therefore the Court is of the opinion that the 
rulings of the tr ial  judge were correct. 

Affirmed. 

CLARKSON, J., collcurs in result. 

J. W. HOKE, ADMISI~TRATOR OF D. A. ABERNETHY, DECEASED, V. FIRST 
SECURITY TRUST COMPAKY, TRUSTEE. 

(Filed 28 January, 1936.) 

Executors and Administrators C b: Mortgages H b E x e c u t o r  may not 
maintain suit t o  restrain foreclosure of mortgage on lands devised by 
will. 

'The owner of lands executed a will devising certain lands to his wife 
and children in common, with direction to the esecutor named in the 
instrument to diride the lands equally among them. Thereafter he exe- 
cuted a power of attorney and deed of trust on the lands. After his 
death the administrator c. t ,  a,  brought action to cancel the power of at- 
torney and deed of trust and restrain foreclosure thereunder upon allega- 
tions of mental incapacity: Held ,  the action should have been dismissed 
and the temporary restraining order dissolved, since t l e  administrator 
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c. t .  a. had no interest in the lands and could not maintain an action in 
reswct thereto, the la\\ castinq title to the lands upon the deviqees 11~011 

the death of testator, and the direction for equal division of the lands 
not conrejing any interest therein to the esecutor. S o r  \ ~ o u l d  thi? result 
be altered by an alleqation tlint the perconalty of deceased was insufficient 
to pay the debts of the estate, since an csecutor authorized to sell lands 
to ~nalte aqsets may not enjoin the foreclosure of a valid deed of t m s t  
against the property. 

APPEAL by  defendant f rom I lard inq ,  J. ,  a t  August  Term,  1934, of 
CATAWBA. Rewrsed .  

T h e  plaintiff is t h e  administrator  t u m  tes tamento nnmn-o of 1). A. 
Abernethy, who died i n  C a t a n h a  County, S o r t l i  Carolina, dur ing  the 
month of October, 1933, having first made and published his  lnst will 
ant1 tcstnment, which h a s  been duly probated and  recortlcd. T h e  said 
last d l  a i ~ d  tcstameiit was executed on 31 J u l y ,  192s. and  contajns the  
follonilig proT isioiis with respect to the  real  estate of the testator :  

"Third.  I desire tha t  illy real  cstatr  be tli~-itled equally ill ~ a l u : .  
betn-ecn m y  n i fe  a11t1 m y  cliildrcii; accortli~igly I dm iscx to 1 1 1 , ~  u i f e  and 
to each of m y  c l~ i ld ren  a one-sixth u i ~ d i ~ i t l e d  intereqt in  al l  m y  real  
estate. J I -  esecutor shall d i ~ i d c  said real estate, and  i n  n1:ikiilg said 
d i ~ i s i o n  I reeonlillend tha t  m y  n i f r  r e c e i ~  e the home place, nit11 suffi- 
cient l and  and  timber hut not including the Xi11 Proper ty .  ant1 tha t  the 
value of h e r  share of real estate bc as  of the t imc of nly tIo,~tli of thc 
actual  land on-ned by me aiid before a n y  debts a re  charged a p i n t t  a n y  
real  ebtate. T h e  share of J o h n  n'. Abcrnctliy to  include t h e  property 
wl~icl i  11e has i m p r o w d  and n l ~ e r e  lic non l i~-es .  'l'llc ql~art. of D r .  
Andrew Abernethy to be allotted iwxt to ail11 atljoilrii~g his  prrwilt  f a r m  
which lic l ~ l n c l ~ a s c t l  f rom X r s .  Bell l3oxman.  T h e  sh :~re  of mr- deceased 
son, h ~ i n  11. ,\l)triietliy, nllicli goes to liis cl~ildreli ,  to c m h ' a ~ e  tlw 
laiitls clo5est to his  la te  home p1ac.c. 111 each and  all  cba~c,.  1 t1ircc.t that  
my cxccutor allot the real estate to  each chiltl so as  to place mc11 cl~iltl 's 
sliare a d j o i ~ i i ~ ~ g ,  if l)ossibl(x, l:~ntl alrc.atly on net1 by wit1 chiltl. 

"111 the c q u a l i ~ a t i o n  of the r a l u e  of the shares herein tlirectcil, the  
i n ~ p r o ~  (melit. m:~tle by Jol in IT. - 1 b ~ r i 1 e t l 1 ~  shall i ~ o t  be coilsidered, t h a t  
is. such i m p r o ~ e m e n t s  nliicli v e r c  made  h>- liim ilia11 bt, allotted t o  111111 
ant1 not charged against him.  

" I n  the cqualizatioii of the shares of m y  deceased son, -1rvin AI. 
Aberne t l~y ,  I direct that  m y  esecutor take into consitlcratioii all cscali:n~ge 
of l and  bct \ \crn myself ant1 m r  la te  son n11crc.in I clec~tled to  hiill some 
good land i n  exchange for  sonic poor land, :13ld it  11-as uiidcr~tootl tha t  
the  ~ a l u c .  of the poor 1:1nd should be r a i d  to th21t of the  good l;111d i n  
a s c c ~ t a i n i n g  the value of liis sliare." 

"Fourth.  I desire that  m y  wife rcceire hcr  share of the real estate 
free and  clear of all  obligations, and to tha t  end I direct tha t  m y  execu- 
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tor loclli to  the l~alniice of t2ic rcal  estate fo r  the  payment  of a n y  obliga- 
tions of tlir rstntc in  tlic ev('lit t l i t w  should not he su:Kiaic~it personal 
propcl,ty ]lot bqucat l ied."  

I j y  :t cotlicil csccuictl 1,- t h e  tcstator 011 13 X a y ,  19il9, the sliarc of 
his rcal  c ~ t i ~ t c .  tlwieetl to hie n-ifc ill fee sirnl)le was tlc7.-ised to lier fo r  
alid d u r i ~ i g  t 1 1 ~  t c ~ n i  of l i i ~  ~ i a t u r d  life, 

011 13 31ay, 1929. I ) .  -1. ,ll)ernctliy ant1 his  ~vifi, ,  .\lice A\bcrnct l~y,  
c s c i ~ ~ t c t l  a p o w r  of at torney 1)- ~vl i ich they :~l)poi~i tc~t l  1 h .  .\. 1). ,\bcr- 
~ic,thy a s  t l ~ o i r  nttorncy ill fact.  Alulolig ot1ic.r tliiiiga, tlw snit1 1 h .  L1. 11. 
A h ~ r i i c t l ~ y ,  :IS :~ t to r~ lc>y  i n  fn r t  f o r  the said 1). -1. Albc~rlietliy allel his 
wiftl, A\licat, A\ber~letliy, was autliorized and  e~ i ipo~rere i l  "t2 borrow money 
~ n t l  malre, esecutc, sign, and t l c l i ~ c r  riiortg:~gcs on real cf t :~te   ion- o ~ v n c ~ l  
by us or :iiiy O I I C  of us, :11id stall,lilig ill our I I ; I ~ C S  o r  i n  tlie 11:liiie of 
a n y  O I I C  of us, a ~ i d  to 111:llie, osecutc, sign, and d c l i w r  a n y  antl a11 prom- 
issory ~ i o t c s  I I C C C S S : I ~ ~  ill t l i ~  premises." 

I t  \\.:IS lwo~iclctl ill said 1)olver of a t toniey tlint tlie said D r .  ,1. D. 
,lbcrlictlly, out of the  proceeds of tlic sale of a n y  t imbcr  or l a ~ i t l  li1:~de 
by liilii, or out of mly 11101ley b o r r o ~ e t l  by him,  slioultl pay  the  iliileht- 
cd~iess  of the snit1 D. ,I. ,\berllctliy or his  wife, A i c c  A\ 'mxetl ly ,  to the 
F i r s t  :S:~tioiml B a d <  of 1Iickory, S o r t l i  Carolina. .. l l l e  saitl p o v w  of a t t o r ~ i c y  was du ly  rccortlctl i n  t w  office of tlie 
Register of Deeds of C a t a ~ v b ~ l  County.  

011 1-1 Dcccwiber, 1929, 11. AL Albernctliy and liis wi f t ,  Alice *lber- 
nctlly, c w c u t t d  a tlcetl of t rust  by  vllicli, for  the l ~ u r p o s c  of sccur i~ ig  
their  two ~ ~ o t o s  :rggrcg:~ti~ig tlic s u ~ i i  of $4,29i.37, p a y a ~ l e  to tlie F i r s t  
Sat , ioi la l  I h ~ i l r  of l l ickory.  ~ l i i l e t -  d a j s  a f tc r  date, they conveyed to the 
d c f c ~ l t l : ~ ~ i t  F i r s t  Securi ty  Trus t  Company,  trustee, tlic lands described 
t l lcrei~i .  D r .  A. 1). A\berlictliy, as a t torney in fact,  joirllxl i n  the csecu- 
tion of wi [ l  tlcctl of t rust ,  n-hie11 was t l~ert 'af ter  duly rccortlecl i n  thc  
of5c.c of the rcgistvr of deeds of C a t a v b n  Couuty. Tliil iiotes scc*uretl by 
s:~itl tloctl of t rust  haye iiot b e m  paid. At  tlie request of the llolcler of 
said notes, tlic (I(~foiid;~iit ,  uiider tlie p o ~ w r  of sale coiltaincd ill saitl deed 
of trust,  a t l~.c~rt iwtl  the  laiitls tlexribctl tlicrc>in for  sale OIL 2S J u l y ,  1034. 

'l'l~i.; acatioli \\.as b t g m  oli 28 J u l y ,  1934, to res t ru i~ i  the sale of the 
l a ~ l d s  :l(wribeil ill :lie dectl of t rust  by the  tlefei~daiit, :inti fo r  tlie c:i~i- 
ccllatioli of tlie l )o~vcr  of attorney allel tlie deed of t rust  csecutcd by 
D .  ,l. - lb t , r~ ie t l~y ,  deceased, 011 the  proulid tliat a t  the  (la-es of their  cse- 
cution, rc>pectively, the said D. ,I. A1berlictlly, on account of his ad- 
1 alicctl : ~ g c  alitl liliysical illfirmities, n a s  n itliout suflicic~it meiit:~l ca- 
pacity to esecutc citller the p o w r  of at torney or  the deetl of trust.  

Tlie actioll n a s  licard ( 1 )  on the  i i i o t i o ~ ~  of tlie d e f ~ m d a n t  tliat the 
a c t i o ~ i  be tlismissecl fo r  tha t  tlie plaintiff, on tlie facts alleged in h i s  
conipl;iilit, i s  not entitled to  maintain the  same, antl ( 2 :  on the  motion 
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of the defendant t h a t  t h e  temporary restraining order issuctl ill the 
action be dissolved. 

130th motions n e r e  denied. F r o m  order conti~iuirig tho restraining 
order to  tlie final hearing, the tlefel~tl:~nt appealcd to the Suprcmv Court .  

-1. A. I l ' h ~ f c n e r  a n d  Louzs Ai. Tl7h?fener  f o r  p i a i n f i f  
E.  B. C l ine  and C .  11'. B u g b y  f o r  de f endan t .  

was a n  action to set aside certain dccds described i n  the  conll)lnint or1 
the ground,  anlollg otlierh, tha t  tlie grantor  in  raid dccds rr a i  n itliout 
s u f i c ~ c ~ ~ i t  nicntal capacity to execute the  same, it  is s a i d :  

"Tlwrc ia m1ot11c.r question i n  this case; tlie plaintiffs h a l e  shown 110 

riglit to  b r l ~ i g  th i s  suit.  T h e y  h a ~ e  no cause of action. Tlie real  d a t e  
did ]lot x ecit ill them. T h i s  Cour t  held, i n  Floyd 2.. IIerrirrg,  6 4  S. C., 
409, fol loning E'ewbee z.. I ' m c f e r ,  19 S.  C., 439, tha t  'a persolla1 repre- 
sentat i re  has  ~ i o  colitrol of t h e  freehold estate of the  drceasetl, 1mlt3ss it  
vestccl i n  liim hy a r i l l ,  o r  n h e r e  there is  a deficier~cy of pcrso~lnl  prop-  
e r ty  and he obtains a license to sell real  estate fo r  the payment of debts. 
T h e  colitrol d e r i ~ c c l  f r o m  a d l  may be c i t l ~ e r  a 11aBed poncr  of sale 
o r  a porrer coupled rritll a n  intwest .  Tlie heir  of t l ~ e  testator is not 
d i w i t e d  of tliv estate nl i ich tlie laxr casts U ~ I I  h im by a n y  p o n e r  or 
t rust  u l ~ t i l  i t  is  csecutccl.' 

" I t  is admit ted tliat A h .  D n ~ i s '  estate is solr ent, he  having had xalu- 
able p r o p r t y  liot ellcunibertd by ally debt. T h i s  being so, thc execu- 
tors  ca~l l lot  even sell to l)ily debts, f o r  there a r e  none. W e  do not linun 
ul lnt  tllspositlon i s  made  of the estate i n  the n d l ,  aiitl unlesi t l i ty  1 1 a ~ e  
:~cyuircd a r ight  under i t  to  br ing this  ac t io l~ ,  they a r e  witliout \tauclilig 
i n  the court." 

T h e  p l a i ~ t i f f  has  acquired iio r ight  under  the will of D. -1. Aberlietliy, 
deceaseti, to br ing this action. T h c  testator tlr~isecl all  111s real  estate, 
iiicludiiig the lalid conxeyed by the deed of t rust ,  to  the d e ~ i s e e s  1ia111cd 
1 t i  1 T h e  direction i n  the n i l1  tliat the executor a i m e d  t l~erci l l  
d i ~ i t l c  all  his  real  estate among t h e  d e ~ i s e e s  ill equal shares does liot 
confer upon the  plai i~t i f f  a n y  interest i n  the land conveyed by the deed 
of trust.  He therefore lias n o  cause of a c t i o i ~  v i t h  respect to t h e  real  
estate of tlie deceased by renson of the  u i l l .  See Barbce  c. C'aiznady, 
1 9 1  S. C., 529, 132 S .  E., 572. 

I t  i s  not alleged i n  t h e  complaint i n  this  action, nor was it  made to 
appear  a t  the hearing, t h a t  the estate of D. A. Abernetliy, deceased, is 
insolvent. E r e n  if i t  had  been so alleged, o r  if i t  had  been made so to  
appear, the plaintiff was not entitled t o  a n  order  restraining the sale of 
the  l and  clescribed i n  t h e  deed of t rust  by the defendant. See X i l l e r  21. 
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Shore ,  206 x. C., 732, 175  S. E., 133. I n  tha t  case i t  is held t h a t  a n  
csc,cutor is not cntitled to a11 ortlcr reatrniiiing tlie sale of l and  o n n e d  
1,- his  tcstator a t  his  clcatli, under  a ~ a l i t l  tlecd of t rust ,  which was ese- 
cutetl by his  tcstatoi8, altliougll tlicl csecutor h a d  obtained a n  order  f o r  
tlie enlc~ of tlic lailds of his  testator to ~ l ~ a l t c  assclts. 

T l i c w  was e r ro r  i n  tlie refusal  of dcfcndant 's motion tlint the action 
r ,  

be t l i smiwt l .  1 lie ortlcr cont inuing the  telnpoi-ary r c s t r n i ~ ~ i i g  order  to  
tlic filial licariilg is 

Rcwrsed .  

STATE v. HARRISOS JIICRET. 

(Filed 95 January, 1033.) 

1. Crin~inal Law I g-Iastruction in this case is held for error in not 
conf01n1ing to averments of indictment. 

Tllc indictment clinrged tlefc~idnnt with unlawfully consliring with 
JI. and (:., without \~or t l s  intlicntiiig conslir:~tors othcr than those nnmcd. 
The tri;rl court charged the jury that dcfcncl;n~t \voulcl be guilty if lie con- 
spire11 :IS c1i:irgcd witli RL. and G., "or nit11 others": I I e l d ,  tlie charge 
\\.:IS crroncous in tlint it \yelit beyontl the nvermeiits of t l i ~  indictment, 
ul)c~n \vliicll defendai~t was entitlrd to rely for information of the nccusa- 
tion against him. 

2. Criminal Law L e-Error in charge held not cured by contextual con- 
struction nor was the error linrn~less in the light of the evidence. 

The court t'rroi~eonsly instructed tlic jury tliat defe.ldnnt ~ ~ o u l d  be 
guilty if lit. u n l ; ~ \ ~ f u l l y  colispired with n:m~c(l conspirators, "or \\.it11 
otllc~rs," \ ~ l i c n  thc. iiidietmcnt cli:~rgeil unln\vful consl) i i~~cy with those 
naiuctl ill the. ellarge \~i t l iout  ~yords indic.ating otllcrs: H c l d ,  the error 
in tli' cll;~rge is not cured I)y coiistruiiig llle charge ccntestually ns a 
~vllolc, since it ;Il)lmrs that  tlic erront1ous portion is iii accord with the 
tlicwry of tlic cliargc :IS n \vliole. nor was the error reiidered harmless 
\v111?ii consid~rcd in the light of the ('riden(% ul~on tlie trial, since there 
\\.:IS c~idcwcc ilitrcitluccd tc'ndiiig to s1101v that clefendant entered into the 
unlawful consl)irucy witli 1)crsons not iiamecl in the indici.ment. 

- i i w ~ \ r ,  f r o m  C'lc~ii~ci~f,  J., a t  J u n e  Term,  1034, of G~ILFORD.  S e w  
tr ia l .  

Tlie 1)ill of iiitlictriic~iit ~111011 n.liicli the  defendant  11-as t r ied and  con- 
victctl is a s  follows: 

"Statc of Sort11 Carolilia-Gnilford County.  
S u l ~ c r i o r  Court-Julie T c r ~ i i ,  AD.  1034. 

"Tli(> J u r o r s  fo r  tlie S t a t e  Up011 T h e i r  O a t h  Present ,  T h a t  H a r r i s o n  
X i c l i q ,  la te  of tlicl County  of Guilford,  011 tlie 20th day  of Apri l ,  in  the 
year  of our  Lord one tliousand nine hundred  a n d  thir ty-four ,  ~ v i t h  force 
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and arms, at and in the county aforesaid, unlawfully, TI-ilfully, mali- 
ciously, ant1 feloriiondy did secretly coliipire a i d  confederate with 
Robcrt I I .  Xurphy  and Honard  Griffin to kill and murder one TY. W. 
Dick and in carrying out said conspiracy and confederation to kill antl 
murder said TV. Tv. Dick, did unlanfully, wilfully, and maliciously ant1 
feloniously contract to pay Howard Griffin the sum of $6,000.00 and 
Robcrt 11. Murphy the sum of $3.000.00, after TIT. TIr. Dick had been 
killed, and did come to Gremshoro, S. C'., nit11 Eobcrt 11. Nurphy  and 
I Io~vard  Grifliu, unlanfully, n-ilfully, a ~ l d  feloriiously in furtherance of 
the aforcsaid conspiracy ant1 confedpration to show or point out the 
said I V .  IT. Dick to tlic said Robcrt 11. 3Iurl111y a n d  I I o r ~ a r d  Gri611,  
and did poilit out antl show to tlie said Robert H. Murphy and IXoward 
Griffin the place of busiriess auil residence of thc said TT'. W. Dick, 
against the forin of the statute in such caw rnndc and providcd and 
agairiqt the peace antl dignity of tlie State. IT. L. I i o o s ~ z ,  Solicilor." 

From judgment pronounced on the verclirt, the defendant appealed 
to the Supreme Court, a s s i g n i ~ g  errors. 

Joh n J .  I n g l e  for d e f ~ n d a n t .  
d f f o rncy -Gencml  Brunzmitt and Assistant d t fornry-Geneml  S~a1cr71 

for t h e  S fa t e .  

S C I ~ E A C I ~ ,  J. The basis of one of tlie defendant's exceptive assign- 
ments of error is  the following extract from the court's charge: "The 
burden is on the State to satisfy you beyond a reasonable doubt that  
this defendant is guilty of agreeing together with Griffin or Xurphy,  or 
hot11 of tlieni, or otliers to do an unlanful  thing, to  n i t ,  kill TV. TV. Ilicli, 
before t l i i ~  tlefendalit nould be guilty of violating the la~v." 

I n  view of the fact that the indictment charges n u m i ~ l a i i n ~  the alleged 
co rq i r a to r s  and is not cum m1il1l.s alils, we :we constrained to hold that  
his Honor c~rretl ill charging the jury i n  effect that if they should find 
beyond a reasoilable doubt that the d e f c n d a ~ ~ t  conspired v i t h  Robert H. 
hlurphy and IIoward Griffin, or both of them, or o f l ~ e r s ,  to kill TY. TIr. 
Dick, hc nould be guilty. The bill of iiitlictnle~it ~iowllere cor~tains the 
words "others" or "another," or any othrr  ~vord  or phrase indic~atiiig a 
charge against the drfcndant of conspiring with any other person or 
personr than Murpliy and Griffin. The charge of his IIonor virtually 
puts the defendant upon tr ial  for an additional offense to that named 
in thc bill, namely, conspiring with others than Murphy and Griffin. 
Upon the principle that  "in all criminal prosecutions every man has the 
right to be informed of the accusation against him" (N. C. Const., 
Art. I, see. 11 ) )  it oftentimes becomes necessary to set out the names of 
third parties, or a t  least indicate that there are such third partirs, when 
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such part ies  a r e  necessary f o r  the  consummation of the cffense, or con- 
s t i tute  a necessary p a r t  of the  description of the  offense. 14 R. C. L., 
183. 

W e  have  examined tlie charge with tlie view of a s c e r t a ~ n i n g  whether, 
w11e11 c o ~ ~ s i d e r e d  coritestually as  a w l ~ o l e  and ~ ~ o t  disco~lnectedly, the por- 
tion assailed by  t h e  defendant 's esception is explained and cured, and  
h a w  reached a contrary conclusion. F o r  instance, i n  declaring and  
espl:\illillg t l ~ e  lau  h i s  Honor  used the fol lowi~ig language : "Sow,  if you 
fintl 1 )c~ont l  a r c ~ ~ s o n a b l e  doubt, gentlcnien, that  there mas a n  agreement 
by this tl(,fendant a i ~ d  Griffin o r  X u r p h y ,  o r  both of tlieni, tha t  lie was 
to pay  11im to kill Dick, then t h a t  would be unlawful, tliat v o u l d  be a 
violat iol~ of the c r i i i i i ~ ~ a l  la\\-, bccnusc if lie nntl aliyollt, t l v ,  or ally 
~lurl~l)c>r  of otlicrs, e~ l te red  illto a n  u n l a n f u l  agreement to  kill Diclr, o r  to  
bill a ~ ~ y b o t l y  else, tha t  i i ,  they agrcetl to (lo it ,  tllen t l ~ c y  v ~ l d  be violat- 
i ~ l g  t l ~ v  lan  at  tha t  time, antl i t  ~ i o i d d  malre no difference whether they 
cwrricvl tlint plan out o r  not"; and ,  i n  sctting for th  the :o~l tent io~rs  of 
thc t l c f c ~ l t l a ~ ~ t ,  told tlie j u r y :  "The S t a t e  contends f r o m  this testimony 
that  you should I)e satisfictl bcgo~ld  a reasonable doubt tha t  this  defend- 
an t  i~ gui l ty  of co11spiring together n it11 M u r p l ~ y ,  Griffin, aud others t o  
1111 . I .  i c l .  I t  would therefore appear  tha t  the  portion assailed 
v a s  in  nccortl nit11 tlie theory of tlic rharge as  a whole, ant1 leads us  to 
l)elir\-e that  h i s  I Ionor  n a s  not a t lvcr tmt to the fact  tlint the bill of 
iiltlictnic~nt \ \ a s  linlited to the defendant :uid M u r p h y  and  Griffin. 

I t  is  :~rguetl ill tlie brief tliat this  e r ror  of h i s  I I o ~ i o r  s l iar~nless  i n  
that  tllc re  I\ a s  n o  evitlci~cc of ally conspiracy n it11 ailyour otlicr tlian 
3lur l) l iy  antl Griffil~. T h i s  a rgurnc~l t  ~ n i g l i t  avai l  if n c could agree tliat 
t l w c  i s  no evidence upo11 wliich t h e  ju ry  might  have found  tha t  the  
c l c f m t l : ~ ~ ~ t  conr1)iretl with others than  lUurpliy and Griffin. ,111 affidavit 
1)y the 1: it~ltlsa Robert  R. IrIurpliy co~ltai i is  tlic follon.ing : "Mickey told 
1Ion:trtl Griffin if lie did not do it  11e n.ould h a w  to gct scmcbodg e lv . "  
-111 afitlavit by I-Iowartl Griffin contains t h e  follon ing  : "Mr. Mickey 
told ]lie tha t  he Ilad given another  m a n  $20.00 to buy  a gun  to do th i s  
job, but that  lie liatl I~aclred out," and  a g a i n :  " U r .  Niclrey told me  tha t  
if I (lid ]lot h u r r y  u p  ant1 c!o t h r  jol) tha t  lie was g o i ~ i g  lo  h a w  to get 
somebody else, a s  tlic m a n  wlio held tlie policy n-as pushing liim f o r  
action." Tlleic affidavits, admit ted ill evidence oTer thc objection of 
tlie defendant, tcntl to  show a conspiracy, or a t  lcast a proq)cct i rc  con- 
spiracy, b e t ~ v c c ~ i  tlic t l c fc~~t lan t  and  some other  person t l m ~  M u r p h y  a i d  
Griffin t o  kill W. IT.  Dick. T l ~ c y  also tend to s l io~v that  a colispiracy 
t o  kill TIT. W. Dick had  existed bctween tlie defendant and  " a ~ ~ o t l i c r  
mail" t o  who111 lie had  given "$20.00 to buy  a pistol t o  do this  job." 
T h e y  also fur ther  tend to show t h a t  a conspiracy to kill Mr. TIr. Diclr 
esisted between tlie defeildant a i d  "the man  ~vl io held the policy." 
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111 the light of this cviclencc, wc th ink  it  n a s  prejudicial to the  defend- 
an t  fo r  the judge to have c l ~ a r g c d  t h e  jury i n  effect tha t  they could 
c w l ~ ~ i c t  h i m  of conspiring nit11 "otliers" when the  hill of indictment 
cb:~rged the  alleged conspirators by  n a m e  and  coutained no words indi- 
c a t i ~ g  others. T h i s  holcling is i n  accord n i t h  S. 2'. D i y j ~ ,  1 3 1  S. C., 
650. 

There  a r e  other interesting q u c d o i i s  raised i n  tlie record, but since 
the case goes back for  a new t r ia l  ~ v e  can  see no good reason for  corn- 
rnenting f u r t h e r  upon them. 

K e w  t r ia l .  

U, SEWTOK FART\'EI,TJ. .JR., A D ~ Z ~ I X I ~ T H A T ~ R  C .  T. A. O F  TALLIE A. POOLE, 
DECEASED, V. GLADYS H. DOSGAN ASD HER HUSBAKD, R. LEE DOKGBS, 
C. L. HOLL)ER', R. F. POOLE, AND OTIIERS. 

(Filed 25 January, 1035.) 

Wills F h-Under C. S., 4166, devise lapses upon prior death of devisee 
unless devisee would have been heir at law and bequest lapses unless 
legatee would have k e n  distributee of testator. 

The onner of real and personal property executed a nil1 devising and 
bcqueatliir~g all hi4 property, hot11 real and personal. to his nife. His 
n i fe  predecea'.ed the testator. Testator left no childrcn him snrviving. 
IIcld,  the collateral heirs a t  Inn of testator a rc  entitlcd to the rcal prop- 
el t j ,  the tleviw to the wife l i a ~  ing lnpqed by reawn of her prior death, 
and the 1)rovliions of C'. S., 4166. not a11plying to prevent such lapw of the 
drvisc, since thr  v ~ f e  noald not 11ave hwn an heir a t  law of testator had 
she s n r x i ~ c d  him, but the children of the n i fc  by a prior marriage are  
sntitletl to the pc~rionnlty, since the n i fe  nould have been a distnbutee of 
the person:~l cstatc of her husltand hat1 die  survived hlm, and the statute, 
C. 8 .  4166. I?ro\iding that in snch caqe the legacy should not lalise, but 
should i'o to the sur~ iv inq  issue of the legatee, the statute clearly recog- 
nizing the di\tinction between rcal and personal property for the purposes 
of d e ~  olution. 

AITEAI, by the  tlefentlxnts other t h a n  Gladys H. Dongan and her  hus- 
band, R. Lec Dongan. and  C. L. IIolden, f r o m  Alley, J., a t  No\-ember 
Tcrnl,  1934, of t h e  Superior  Cour t  of GUILRORD. Modified md :~ffirmed. 

T h i s  i s  an action f o r  a judgment declaratory of thc  right5 of the 
defendants  in and  to the property, rcd and personal, which constitutes 
the ?state of Tal l ie  ,I. Poole, deceased. Ch.  102, Public  Laws  of S. C., 
1331;  S. C. Code of 1931, Art .  25 ( a ) .  

W l e n  the  action was called f o r  trial,  the parties filed with tlie court 
a statement of facts  agreed, ~ r h i c h  are  as  fo l lons :  
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1. Tallie A. Poole died in  Guilford County, Xortli Carolina, on 
2 February, 1934, leaving as  his heirs a t  lam and next of kin the de- 
fendants other than Gladys H. Dongan and her husband, R. Lee Dongan, 
and C. L. Holden. The defendants Glad,ys H. Don6;an and C. L. 
IIoltlen are tlie cliildren, by a former marriage, of his wife, Nellie Bilbro 
Poole, who died on 12 January,  1931. Tallie A. Poole and Xellie 
Bilbro I'oole were married to each other on 20 June ,  1924. No chil- 
dren were born of their marriage. Tallie ,I. Poole left no issue sur- 
viving him. The defendants otlior than Gladys H. D ~ n g a n  and lier 
liusbantl, R. Lee Dongan, and C. L. Holden, are his brotl-ers and sisters, 
antl ~ ~ i c w s  antl ~~epl icws,  the cllildren of deceased brothers and sisters. 

2. On 4 February, 1027, Tallie -1. Poole duly executed as his last 
]!ill ant1 tcs tanln~t  a paper-writing which is as follows: 

"I, Tallie AL Poole, of Guilford County, S o r t h  Carolina, declare this 
to be my last ni l l ,  and l i r r ~ b y  revoke all former n i l l s :  

"I will and bequeath to my  wife, Nellie B. Poole, all of my property 
of e lcry  nature, both real and personal, to be h t r s  forever. I l~creby 
appoint my  wife, Sel l ie  13. Poole, to be my  sole aclministratris, to serve 
without hoiid." 

3. k f t e r  the death of Tallie A. Poole, the said pap?r-nri t ing v a s  
duly probated and recorded as his last will and testament. The plaintiff 
v w  duly appointed as administrator c. t .  a. of the estate of Tallie -1. 
Poole. 

4. -\f'tcr tlic payment of all the rosti; and expenses of the atlininistra- 
tion, antl of a11 calain~s of creditors of the estate, the estaic of Tallie A. 
Poole will consist of personal property of the value of about $300.00, 
n i~d  of real property of the 1 alue of about $1,500. 

The tlefentlants Gladys 11. Doiignn and C. L. Holden contend that  as 
the su r r i~ . ing  children of their mother, Sell ie  Bilbro I'oole, the sole 
t l c ~ i ~ e c  and legatee of Tallie A. Poole, they are entitled, under the pro- 
visions of C. S., 4166, to all the property, both real and personal, vliich 
n i l l  constitute tlie net estate of Tallie A. Poole. 

The defendants other than Gladys 11. Dongan and her husband, 
R. Lce I h n g a n ,  and C. L. Holdeu, contend tlint as heirs a1 la\v and nest 
of kin of Tallie A. Poole, deceased, they are entitled to said estate, for 
the reason that his wife, Nellie Bilbro Poole, predeceased him, and that  
the prol-isions of C. S., 4166, are not applicable to said estate. 

The court was of the opinion that  by virtue of the provisions of C. S., 
4166, the defei~dants Gladys H. Dongan and C. L. Holden are elltitled 
to d l  tlic property, both real and personal, wl~ich will constitute the 
estate of Tallie -1. Poole, deceased, and so adjudged. 

The defendants other than Gladys H. Dongan and C. I;. Holden ap- 
peded to the Supreme Court. 
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Herbert S. Falk for defendants Gladys H .  Dongan,  R. Lee Dongan, 
and C. L. Holden.  

Brooks,  X c L ~ n d o n  d! TZoldcrness and Robert A. l l lcrr i t f  for tiefend- 
an t s  R. F. Poole and others. 

COSKOR. J. Ncllie Bilbro Poole, the qole derisee and legatec i n  the  
last will and  testament of h ~ r  hushancl, Ta l l i r  A. Poole, l i a ~ - i i ~ g  pre- 
deceased him, both the  devise of t h e  real  property and the  legacy of the 
personal property referred to  i n  t h e  will lapsed, unless the provicions of 
C. S., 4166, a r e  applicable to  the  facts  i n  this case. Other~r i se ,  the rcal  
property devivcl to her  i n  the will descended to tlie heirs a t  lan. of thc 
testator. and  the personal property bequeathed to her  must  be distributed 
among his  nes t  of kin. I n  t h a t  event, t h e  defendants  Gladys H. Dongan 
ancl C. L. Holtlen, the children of Kellie Bilbro Poole, by a formcr m a r -  
riapc, nould  not he entitled to either the real property deviqed to their 
mother, or to tlie personal property bequeathed to her ,  i n  the \\ill. 
T h e i r  r ights  i n  and to thc property, if any,  a re  dependent upon the  
statute. 

C. S., 4166, i s  as  fol lovs:  " U n l ~ s s  a contrary intentiou dial1 a p p w r  
by  the n i l l ,  such real  estate or interest thercin a s  shall be conlljlkctl or 
intcnded to be comprised i n  a n y  t i e ~ i s e  i n  such will containc.tl nliicli 
s l d  fa i l  o r  be roitl by reason of the  death of t h e  dm isec i n  the lifetime 
of the testator, or by reason of such d c ~ i s e  bcing contrary to l a n ,  or 
othern ise iiicapal-~le of takiiig efft ct, shall he includetl i n  tlw r ~ y i t l u a r y  
clause (if ally) contained 111 such r i l l  : l ' r o r ~ Z ~ t 1 ,  there illall he no 
lapse of the t lcviv or tlie legacy by reason of tlie drat11 of tllc t l e ~  i-ec or 
legatet, t lur i l~g the  11fc of the trytator, if such d e ~ i s e e  or legatcv noultl  
l iare  Iwen a n  he i r  a t  law or disiributee of such testator hat1 he died 
intestate, and if such dcvisee or legatee sliall leave issue s u r \ i \ n l g  h im:  
:11111 if  tlicre i s  i s w c  sur r i \ i i jg  him, then tlie said issue shall h a l e  the 
de\  lsc or hcque\t l ~ a i w i l  i n  the n ill." 

S e l l i e  Ei lbro Poole, n i f e  of Tal l ie  A. Poolc, noul t l  not 11axe been a n  
heir  a t  law of 11er liusbaiicl h a d  slLe beell livirlg a t  his  d e a t h ;  she nould,  
l l o m ~  er, Iiave becw a d ~ s t r i b u t e e  of his personal estate. F o r  this  reason, 
under  the statute, the d e ~ i s e  i n  the n i l l  lapsed, n o t n i t h ~ t a i i d i n g  the pro- 
.ii,iioils of the statute. S o t  so, l ionelcr ,  n i t h  respect to the  legacy. 

T h e  d e ~ i s c  In the  last n i l l  a i d  testament of Tal l ie  A. I'oole 11a~irig 
lapsed, the real  property, which n a s  the subject-matter of the dcrisc, 
descended t o  the defendants, nl io  a r e  heirs a t  law of the testator. 

T h e  legacy did not lapse. ,Is the legatee nould  h a l e  been a dis 
tributee of the  estate of the testator had she been l i r i n g  a t  his death, 
and  had  h c  died intestate, and 11a~ing: left issue survixing her, the  pcr- 
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sonal property wliicll was the  subject-matter of the legacy must  be dis- 
t r i h u t d  to  sucli issue. 

T h e  drfentlailts Gladys I I .  Dongan nnd C. L. IIolden, by v i r tue  of the  
provisions of C. S., 4166, a r e  entitled to tllc personal 1 roperty now i n  
tlic Iiniids of t11c plaintiff fo r  tlistributioi~. T l ~ e v  a r e  not entitled to the 
real prolwrty xh ic l i  was o~vncd  hy T d i e  A \ .  Poole a t  his death. T h e  
defendants other t h a n  Glatlys EI. norigan :iml C. S. Iloldcn, nl io  a r e  
licirs :it Ian- of Tal l ie  Poolc, a r e  entitled to tlie real  property n-liicli 
Tvns o \ \~ ic t l  by h i m  a t  his death. 

T h e  s tatute  is not ambiguous. T h e  intc~l t ioi i  of t h e  3cncra l  Alsscm- 
1)ly in  i ts  e ~ ~ n t ~ t n i c ~ l t  is cspressetl in  language nl i ich l e a ~ e s  no room f o r  
jut1ici:il construct io~i .  T h e  distinction found i n  the conmoil Inn bet~vccn 
rc:il aiitl pcrsoi~nl  l ~ r o p c r t y  f o r  pm.poscs of devolution is r c c o g n i d  a ~ i t l  
p rescr~c t l .  T h i s  npllears f rom the  use of the w o r d  "del-isc" and  
('lcgnc,r," "licir a t  Inn-," and  ('tlistributee." TTllethcr this d i ~ t i n c t i o n  
,ilionltl 1)c :tb:ilitlo~~ctl ill tlic l n ~ r  of tliis Stntc, as  l l a ~ i n g  no souiitl basis 
untlcr niotlt~rii social n11t1 ccoiiomic conditionr, is a matt l>r  for  tlic Gen- 
ern1 A l w m l ) l y ,  :~iitl not tliis Court ,  to determine. 

r 7 l l i c  jutlgn!cnt, as  modified i n  accordalice with this  opinion, is 
affirmed. 

Xoclificd a11t1 affirmed. 

1,. A. LEST%. I~ECEIIER OF TI IE  CC)1\IJIERCIATI SATIOSATI BASK O F  
RALEIGH, r .  I<. 13. JOHSSOS $ SONS, I S C .  

(Filed 2s January, 1935.) 

1. Bills and Sotes A a- 
W h i l ~  the csecution and t le l i r r~y of n note under seal rnises the Ire-  

sumption of consitlerntion, sucli presumption is rebuttab113 ns against any 
perscn not a holder in due course. C. S., 3008. 

2. Same: Bills and Sotes H b-Evidence of failure of cor~siderntion held 
for jury in this casc. 

'I'lie rcccirer of the payee of n promissory note under seal brought 
action thereon agnil~st the corpornte maker. Defendant introducctl evi- 
dence that its prebident sicned the note for the accom notlntioi~ of the 
pnjee bank, tlie note being used to cover nil int1cbtctlnc~:s clue the bnnk 
by the brother of the president of defenilal~t corl~oration in order that 
the bank's rccortls should not sliow the totnl nmomit loaned to the presi- 
tlcnt's brother, and that tlefendant corpc r:ition rcceived no benefit from 
the transnction, and that the payee bank  mid notliin;: for tlic note: 
Held ,  the e~ idence  of  failure of c~oasitleratioii was competent and should 
have been submitted to tlie jury, nnd n directed verdict in 11lnintifl"s favor 
was error. 



N. C.] FALL TERM, 1934. 615 

3. Corporations G c-Corporation held entitled to show that its president 
was without authority to execute corporate note under facts of this 
case. 

The corporate maker of a note may escape liability thereon on the 
plea of u7tm vires upon a shot~ing that the execution of the note by its 
president was not in pursuance of its corporate business, or il~citlent 
thereto, and mas wl~olly without consideration or benefit to the cor1)or:r- 
tion to the l;no~~ledge of the pagee. Tl-hifc T .  Jo11118o11 (6 Solrs, I ~ i c . ,  20.5 
K. C.. 772 ,  disting~ished in  that the evidence in that case sl~owcd con- 
sideration to the corporation. 

4. Appeal and Error B b- 
Where a theory of the case a r w e d  on appeal is not supported 1)y alle- 

g a t i o ~ ~ s  in the pleadings, it will 110t be considered on appeal. 

CITIL ACTIOS, before Grady, J., a t  Second J u n e  Term,  1934, of T ~ A I ~ E .  
T h e  plaintiff is  the rt3cei~er of the Commercial N a t i o ~ i a l  B a l ~ k  of 

Raleigh. ,Iluong the assets of tlie hank  n c r c  found two note\, paynhle 
to  the  batik an(l  caccuterl by the, tlcfentlant corporatio11. One i ~ o t c  f o r  
$3,000 n a s  tlatcd 1 S SOT eml)cr, 1931, payable to  the  ('oni~ricrc>ial 
S a t i o n a l  13ank, and  the  other \\a. n not? t,secutetl by tlw c!eft,lld- 
a n t  on 13 Ju ly ,  1931, fo r  $7,331.69, payable to saiti bnnh. T h e  
d e f c ~ ~ d a i i t  alleged and offcred c~ i t l (mce  tending to qhow tha t  tllc ( ' o a ~ t a l  
Land and Timber  Company,  a c'orporation, owed tlie hank a large 
anlourlt of money, eritlenced 11y various ~ ~ o t c s ,  inr luding n $8,000 ~ ~ o t c ~  
n~li l  a note fo r  $7,412.50. I t  was ndmittcd tha t  M r .  E. 13. Cron mas 
vicc-president and  ac t i l e  nianngc~r of the  Commercial S a t i o n a l  Barili. 

1C. I3. Johnson,  presitlent of tlefelltlant c m p o r a t i o ~ ~ ,  testified: "Tlic 
I I a n o \ c r  Land a11t1 T i n i b ~ r  Company and the  Coastal I m i d  and Tiinber 
C'ornpany \ \ere  t n  o corporations. My brother, J .  Real  J o h ~ i ~ l l ,  o\\ ctl 
the  hank consltltrnhle money-se~eral notei-ant1 on a c ~ o u i i t  of the 
sex ?ral  notes ill the bank nit11 their  name\  on thrrn, M r .  ('row a-Iwil m r  
to sqgi this as  I<. U. Johnson h- Sons, Inc., in order to  r e l i e ~ c  the h:111li 
of so rn:111y siguatures on notcs 1 ) ~ a r i n g  tlic s:lnie i i g n n t l ~ r w .  I told 
311.. C ~ O T I  tha t  we did not o n e  the  bank anything,  of course, and had  
nere r  borroucd a dollar f r o m  t h e m ;  tlint I<. 13. Johnson 6: Son<,  Inc.,  
hat1 uot. H e  insisted t h a t  it  be done as  a niattcr of f o r m  to k ~ p  the 
b a ~ l k ' ~  notes ill bettcr sliape with the bank examiners. He said there 
v e r e  too m a n y  notes n i t h  the same signatures. I reluctantly signed this 
way  just to suit them. I<. B.  Jolmson 8: Sons, Inc. ,  h a d  110 liability o r  
obligation n i th  respect to ei ther  of those two corporations. . . . 
T h a t  note there represented the  interest upon past-due notes a t  the 
Com~ncrc ia l  Xat iona l  B a n k  by the EIanover Land. and  Timber  Company 
a n d  t h e  Coastal Land  and  Timber  Company. I had  no authori ty  f r o m  
the corporation, K. B. John.;on 6: Sons, Iile., to  execute t h e  notcs n h i c h  
you hold i n  your  hands. . . . Nr. Cron ,  the active marlager of the 
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bank, had kno~vlcdge of the fact that K. B. Johnson & Sons, Inc., had 
no obligation v i t h  respect to the notes of Hnnorer L a ~ d  and Timber 
Co1npa11-y and Coastal Land and Timber Company. H e  h e n .  all about 
that. . . . It was understood that  we could not pay the notes. V e  
did not owe them and could not pay them. but he (Mr.  Crow) said:  
'We n-ant it this m y  to make it look better in the bank.' . . . Mr. 
Cron nqked me to sign a note by I<. B. Johnson & Sons, Inc., to corer 
the past-due interest on those notes. H e  said the bank 2xamincrs were 
fussing about it and it gaye them a bad stantling to have notes past due. 
I told him, as I did before, that  K. B. Joh~ison 6J Sons Inc., o w d  no 
notes and could not pay any. H e  said:  T e l l ,  just sign them this way 
anyhow to take care of the bank situation.' I signed t lmn  reluctalitly 
that nay. . . . I<. 13. Jollnson & Sons, Ilic., did not derive any 
bcncfit from this note." 

Tlicre was evidence tending to show that K. B. Johnscln, president of 
clefrndant corporation, paid to tlie bank, on 15 December, 1031, the sum 
of $12.00 interest on tlic $3,000 note. This payment n a s  enclosed in a 
letter to the bank, reading as follows: "I herewith en:lose check for 
$13.00 to c o ~ c r  interest on our note for $3,000 for thir y days. TTery 
respectfully, I<. 13. Johnsou 6. Sons, Inc." There was evidence that, 
while Ihis check mas issued by the corporation, it was charged to the 
~ e r s o n a l  account of K. 13. Johnson, president thereof. 

The follo~ving issues n ere submitted to the jury : 
1. "What amount, if anything, is due plaintiff on account of the note 

for' $3.000, datcd 15 Soyember, 1931 ?" 
2. "What amount, if anything, is due plaintiff on account of the note 

for $7,581.60, dated 13  July,  1031 !" 
3. ''1s the dcfcndnrit entitled to be relieved and dischzrged from lia- 

b:lity on said t n o  notes, or cither one of them, because of the matters 
and thiugs alleged in the ansver ?"  

The trial judge directed the jury to ans~i-er the first issue, "$3,000, 
with interest from 13 Koren~ber ,  1031," etc. ; the s e c o ~ ~ d  isr,ue, "$7,581.69) 
nit11 ir~terest," etc. ; and the third issue "So." 

From judgment upo11 the 1 erdict the defendant appealed. 

B r i g g s  (e. W e s t  for  p la in t i f f .  
A.  J .  F le t cher ,  U o ~ r g l a s s  d Douglass ,  and  C l y d e  A. Douglass  for 

clef e ~ l u n f .  

BROGDEK, J. The  two decisive questions of law presented are :  
1. I f  the president of a corporation executes a promissory note in the 

riame of the corporation, payable to a bank, and delivers same to said 
payee a t  the request and for tlie accommodation of said payee, without 
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the knonletlge o r  author it,^ of the  officers or directors of the maker, can 
such maker  i n  a suit by the  reccirer of the payee assert fa i lure  of con- 
sideration a s  a r a l i d  defense to the ac t ion?  

2. nTa5 such execution and  d e l i ~ e r y  of the instrument  a n  ulfra 1,lres 
act ? 

T h e  statute, C. S., 3008. po l - ides  tha t  fa i lu re  of consideration is  a 
~ a l i d  defense to  a negotiable instrument  "against a n y  person not a 
holder ill due course," etc. While. of course, there is  a presumption of 
consideration ar is ing f r o m  the  execution arid tlelix-ery of a realcd iastru-  
mcnt. qucli p re~unlp t io i l  i~ rebuttable. F a r r i n g f o n  1 % .  JlL\ e t l l ,  374 
S. C'., 420, 93 S. E., 957;  P a f f ~ r o o n  7>. F u l l c r ,  2003 S. C., 798, I 6 7  
S. I?., 74. 

T h e  rlcfcndm~t offered r \ idence tending to show tha t  the note4 i n  con- 
t r o ~ e r a j  n c r e  eswuted  and delirercd by  h im a s  president of the clefend- 
aiit c o r l ~ r a t i o i ~  a1111 i n  the rimnc of thc  corporation, a t  the l e q w s t  of 
tlic C'oliinicrc~i:~l Satio11:11 Rank.  the  payc'e i~aniod. 111 tlic notes. T h e  e r i -  
(lcirce fur t l lcr  teudctl to ihon tha t  the bank paid nothing for  the note, ant1 
tliat the maker  rcccirctl n o  7-alualjle consitleration as  co~itr.iiiplated by 
l a n .  Colisc.quci~tly, if the ju rv  should find tlie facts  to  he as  contended 

tlics tlcfelidai~t. the tlefmqc of fni lurc  of consitleratioii would 11e a ra i l -  
C I ~ I I .  I l a ~ ~ i f i ~ s t l y ,  tliclc n a i  c.oml)ctcl~t c ~ l d c n c c  of fai lure  of corisid- 

r .  c>i,ntio~i to be submit t id  to a jur?-. 1 lierc~fore, tlie f i n t  que.;tion of law 
11lu.t be aiisn erccl ill tlie affirmative. 

T h e  seco1111 question of Ian tlepentls upon pertinmi- facts  m ~ t l  alrcum- 
.t: t~~ce-. If it  s l id1 bi, fom~cl  tha t  the notes executctl by the p r c 4 h i t  
of t i f f c ~ ~ i ? ~ l i i t  t ~ q ) o r a + i o i i ,  not ill pursuance of or a, a n  incidelit of the 
isorl):)r:~ti~ busil~cy., v l i o l l ~  x l t h o u t  ~ o ~ i s i ~ l c r a t i o ~ l ,  o r  benefit of any k~nc l  
t o  tlic> csorl)ol ation, tlicli such t st.:.ution am1 clcli~ c ry  of t l i ~  110tt.i would 
be :lli  c ~ l f ~ ~ r  1 I W ~  a r t .  S i ~ e  U u ~ l l ,  I . .  Odon l ,  19s X. ('., 672, 125  S. E., 
394 ;  ( ' ~ J ~ I I ~ ~ ~ ~ < \ I O ~ I ~ I ~ S  o f  I;? I I U S U  1(1, 1 % .  l j u n l ~ ,  196 lT. P., 199,  145 S. E., 
227;  I n ( l c n t ~ ~ / f ! j  ('0. (>. l'c1.1 { j .  1 9 8  S. C'., 2S6, 157 S. E., 629. 

Tlicre 1.; no nllcgntio~i i n  the plcatlirigs tha t  the payment of $l.i.00 
i ~ ~ t r w i t  011 tllr. $3,000 ~ o t c  co l i~ t i tu tcd  r:rtifiration, arid tlicrc,fort, such 
q u e ~ t i o n  is  not pcr t ine~l t  to the c m c  nq ~ i o w  constituted. 

Alpparcx t ly  the plnii~tiff rt4icd upon tlie caie  of K h i f e  7%. .Johnson, 
203 S. C., 773, 172 S. E., 370. 111 tha t  case, hoxever. the e ~ i d e i i c e  
t c i ~ t l ~ d  to ihon tha t  the plaintiff loaned the defendant thc  i u m  of $2,000 
in cash. Ohriouelg, not!iirlg elie appearing, the d ~ f e r l d a n t  rece i~e t l  the 
hmcfit of the contract, m t i  the  plea of ~ r l f r a  73ircs was, therefow, iiot 
a1 ailable. 

T h e  court coi~chltles tha t  there \\-as competent evidence of a ra l id  
defeiise to  t h e  instrunlents to  be considerctl by the ju ry :  and  hcrice the 
peremptory instruct ioi~s n ere erroneously given. 

R e l  ersed. 
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STATE r. FAISON GORE. 

(Filed 25 Janua ry ,  1933.) 

1. C1.uninal Law G r--Held: Credibil i ty of wi tness  w a s  impeached i n  this 
case,  a n d  evidence co r robora t ing  h i s  tes t imony w a s  competent .  

Ikf rnclant  \ \ a s  charged with being a n  accessory before the  fac t  of 
murder,  and pleaded not guilty. Upon the  tr ial  the  perpetrator of t he  
crime testified tha t  lie liilled tleceascd because of the  promises and in- 
d u c ~ m e n t s  of tlefcntlant. Defent la~i t  cross-examined the  witness arid 
sought to impeach his cha rac t e r :  Held, certain writ ten nnd oral  stnte- 
nlents made by the  witness to  others plior to tlie t r ia l  were competent 
a s  Icndin:: t o  corroborate his te<timony, the credibility of t he  witncss 
l l n v ~ n ~  been challenged by the  plt>n of not guilty, t he  crclss-examination, 
and the  evidence of his bad character.  

2. Cr iminal  Law G u- 
Evitlence of the  circunistnnc4cs under which a v i tness  had made stnte- 

mcr~tp.  cornyetent upon the t r ia l  a s  corroboratire of his testimony, is  
l ) rc~l~cr ly  ndmittetl to enable the  jury to determine the  weight to  be given 
tlic stntements upon the  basic; of whether they were vo l~u l t a ry  or lvere 
obtained by coercion or duress. 

3. Honlicitle (: t l :  Cr iminal  IAIW G r- 
Ilc~fcntlnnt was  clliirjicil with beill:: a11 accessory before the  fac t  of 

n ~ n i ~ t l c r  in 1:rocuring tlic murder  of deceased : Held, testimony of a quar-  
1 .~1 b c t ~ ~ c c n  defcndant and  his wife over t he  attentions paid defendant 's  
\ ~ i f r  liy tlccensed  as compettmt to slio\v motive a n d  :IS corroboratire 
of thc testimony of the perpetrator of t he  crime t h a t  ieferidant statcd 
this was  h is  m o t i ~ e .  

4. Cr iminal  Law L e- 
I~lrror,  if nny, in the  aclmission of a note writ ten to defendant by llis 

wife, i s  held cured by her  testimony upon tlie t r ia l  in his behalf, the  uote 
tendin< to cliscrcdit her testimony on the  tr ial .  

5. Criminal  Law G r- 
The crc ss-esamination of defendant in this case held well within tlie 

lnti tnde a l lon~cd by law. 

6. Cr imina l  L a w  I J- 
Tile unsul)lx)rted testimony of a n  accomplice is sufficient to  overrule a 

motioll for  nonsuit, since such testimony i s  sufficient to sustain a verdict 
of guilty. 

7. Cr imina l  Law I g-Instructions in t h i s  ca se  he ld  suffici~ently full. 
An escel~t ion  basctl ullon the  court's fai lure to defilie a n  "accessory 

bcf'ore tllc f:rct" in a l~rosccution of defendant for  being a n  accessory 
bcf'c~re the fac t  of murdcr,  cannot be sustnincd where the  record shows the  
cc:urt read to the  jury the  indictment 1~11ic.h fully described the  offense, 
it baing the  duty of defentlaat, if he  desires more elaborate illstruction, to 
aptly tender a rcqucst therefor. 
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8. Indictment E c- 
In a prosecution of defendant for heinc an acceisorr Iwforc the fact 

of murder, variance of a fen d a j ?  hetneen the indictment and prcof a s  
to tlie t l n r  the murder nns  committed is not fatal, C. S ,  4625. 

 PEAL f r o m  I la r r ic ,  J. ,  a t  J u n e  Term,  1931, of NETT HASOVEX. 
N o  error .  

Tlic d ~ f e n d a n t  naq  tried and  ronvictetl upon t h e  fol loning hill of 
indictment : 

''Tlir] jurors fo r  the  S tn tc  upon their  oath present, tha t  Faiqon Gorc. 
la te  of the county of S c v -  H : ~ n o ~ e r ,  on 3 ;Slay, 1931. r i t h  forcc allel 
arrnq. a t  ancl ill the county aforesaid, did ul i lanful ly ant1 ni l ful ly ,  
felonioliily bc and become a n  accessory before thp fact  to the  rliurtler of 
K a r l  I Iayduck,  hy counqcling, proruring,  or cornmantlil~g l i en  Jolinson 
t o  commit n felony, to ~ v i t  : kill ant1 murdcr  K a r l  I Iayduck.  and in con- 
firnration of wit1 connreling, l)rocuring, or c o ~ n n l a n t l i ~ ~ g  of sahl Fa i son  
Gore, he, the said Ben Jol lnion,  on or about 3 May, did uulavful ly,  wil- 
fully, feloniously, ant1 ~ n t l i  malice aforet l~ougl-~t ,  lilll and  murtlcr the  
said K a r l  IIayrluc~li, against the f o r m  of s tatute  i n  incll c a w  maclc a n d  
pro\  itleil against the pcacc and digni ty of tllr  State. 

"TT'OODT s KELLTV, L5y07~( ifor." 

F r o m  judgment pronouncetl on the ~ e r c l i c t  tha t  lie 1)c imprisoned i n  
tlic S ta te  prison for  tlic t c rm of his  na tura l  life, the c l e f e ~ ~ t l a ~ ~ t  :rl,pcalctl 
to the S u l ) r c ~ n e  Court,  assigning errors. 

Alftort~(,cj-Qc,zcrril Brlimttcilf nntl Assisfatzf Attorney-General , S ~ a ~ r c l l  
for fltr Slafe .  

I?. X. /<PI ~ ~ 1 0 ~ 2  f o r  d ~ f e n d a n t  uppellanf. 
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testimony of the witness to the effect that  the defendant procured him, 
the witness, to kill the deceased; and also the cross-examination of the 
witness was an attack upon and an  impeavhment of his testimony in 
that  it sought to show that such testimony was false, and that  the wit- 
ness had been frequently tried and conrictecl in various criminal courts 
and was therefore a man of bad character, whose testimony should not 
be given credence. X. v. Parish, 79 N. C., 610; S. v. ~llelvin, 194 
N. C.. 394. 

The ericlence of the circumstances under which the corroborative 
statements were made, to which the defendant excepted, was properly 
admitted in order to enable the jury to determine the weight that  
should be given to such statements; since if they were obtained by 
coercion or duress they might carry but little if any force, but if given 
freely and voluntarily, they might carry considerable force. The  admis- 
sion of such evidence was logical, sensible, and did justice to all con- 
cerned. 

The exception to the evidence tending to show a quarrel between the 
defendant and his  wife is  untenable, as such eridence was competent 
to show both motive for the crime charged and to <corroborate the 
witness Ben Johnson, who testified that  the defendant tcld liim that tlie 
deceased was "going with his wife" and he "didn't like it," and gave this 
as one of the reasons for wanting him "to knock him out." 

I f  there was error in the admission of tlie note writ,en by the wife 
of the defendant to him while in jail, to which the defendant excepted, 
such error was cured nhen  the wife went upon the stand as  a witness 
in her husband's behalf and a t  his behest and admitted that  she wrote 
tlie letter, since it tended to discredit her by showing that  she proposed 
to make her testimony agree with his. Witness this clause: "IIoney, 
~ v h a t  time did you tell them so I can tell the same thing Let me know 
all you told." 

Those portions of the cross-examination of the defendant to which 
exceptions were lodged, in our opinion are well within the latitude al- 
lowed on such examinations, as the reason for the search for Hayducli 
and the manner of such search were proper to be eonside~ed by the jury;  
and especially was this so in the light of the fact that  the defendant 
directed the search and suggested that  one Nazur  look Eehind the toilet 
where the deceased was found wounded and unconscious. 

T h e  motion for nonsuit was properly denied as the testimony of 
Ben Johnson alone was sufficient to carry the case to the jury. I t  has 
been repeatedly held by this Court that  the unsupportzd testimony of 
an  accomplice, while i t  should be received with cautior, if i t  produces 
convincing proof of the defendant's guilt is  sufficient to sustain a con- 
viction. S. a. Ashbum, 187 N. C., 717 (728), and cases there cited. 
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The defendant excented to  the charge for  that "the court failed to 
L, 

charge the jury what constituted 'an accessory before the fact,'" and 
"failed to charge the jury as to the law applicable to 'an accessory 
before the fact.'" The court read the bill of indictment to the jury, 
iiicluding the following: "That Faison Gore . . . did unlawfully 
arid wilfully, feloniously be and become an accessory before tlie fact of 
tlie murder of Kar l  Hayduck, by counseling, procuring, or commariding 
Ben Johnson to coninlit a felony, to wit :  kill arid murder Kar l  Hayduck, 
. . ." The  descr i~t ion  of the offense contained iri the bill is  full and 
complete and needs no explanation to be undcrstood. The charge is in 
complianw with C. S., 364. I f  the defendant desired more specific and 
elaborate instructiolls or explariations he should hare  submitted appro- 
priate prayers. 5'. v. XcLunzb, 203 N. C., 442; 5'. c. O'Xeu l ,  187 
N. C., 22, and cases there cited. 

The defendant's motion for arrest of judgment for that  the bill of 
indictment charges that the murder of Kar l  Hayduck was committed 
on 3 May, 1934, when all of the evidence tended to shorn that  it mas 
committed on 29 April was properly denied, since "time is not of tlie 
essence of the offense" charged. C. S., 4625. 

A nerusal of the record leads us to the conclusion that  the case has 
been carefully tried in confornlity with the practice and authorities in 
this jurisdiction, and the ~erciict  and judgment will therefore be upheld. 

N o  error. 

GURNEY P. HOOD, C ~ M M I S ~ I O S E R  OF BAKKS, ET AL., T.. J.  ROBT. I A N -  
DRETH, L. 31. LOWDERMILK, I,. 8. McdLISTER, x. I,. EURE, TRUSTEE, 
EX AL. 

(Filed 28 January, 1935.) 

Mortgages C -Mortgages filed for registration at same instant of time 
are equal and neither has priority over the other. 

Where the record discloses that a purchasemoney mortgage and an-  
other mortgage given to another party to secure the cash paymrnt re- 
quired by the grantor for the land were filed for registration a t  the same 
instant of time, neither mortgage has priority over the other, but both 
constitute a first lien on the land, C. S., 3561, and fact that one neces- 
sarily appeared before the other on the index of the day's transactions 
does not alter this result, since the record fails to show that the mortgages 
were not indexed at the same time. 

CIVIL ACTIOK, before Alley, J., at  August Term, 1934, of GUILFORD. 
L. hf. Lowdermilk and wife conveyed a tract of land to J. Robert 

Landreth and wife. Landreth, in payment of the purchase price, exe- 
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cutcd f o u r  notes to  L o n d e r n d k ,  aggregating $5,292.1Cc. I n  order to  
secure the notes h e  esecuted and  de l iwred  a mortgage upon  said prem- 
ises to said Lowtlcrmilk, dated 1 0  J u l y ,  IDS+. 

O n  the same day, to  TT i t ,  1 0  J u l y ,  1928. ill order to  piocure a p a r t  of 
the p ~ r c l i a ~ c  pricc f o r  said land, Lanc l r r t l~  and wife cxectuted and  deliv- 
erc(1 t o  1;. S. Nc,\lister a mortgage, dated 10 J u l y ,  1928. Both  deeds 
of t rust  were probated before the assistant c.lcrli of the  Superior  Cour t  
on 1.2 J u l y ,  192q, ant1 the regiqter of deeds fo r  Guilford County entered 
upon hot11 i i~qtnlrncnts  tlic following: "Filed for  registration on 14 
J u l y ,  loas, a t  ten o'clock a.m., and  d u l y  recorded." T h e  evidence 
tentlrcl t o  show tha t  the  registrr of deeds kept  a tc inpcrary indcs  and 
cross-index. T h i s  temporary sheet was offered i n  eviclrlicc and  shows 
t h a t  both of thc aforesaid deeds of t rus t  v c r e  indcscd 011 1 4  J u l y ,  1928. 
T h e  ortler of names on the index is  as  fo l lon~s :  ( a )  Delxl, Lowdermilk, 
I,. $1.) to J. Robt .  Lnnclrcth ef zcn-., gran t rcs ;  (11) JIor tgage tlcctl, J. Robt. 
Lantlretll, grantor ,  to J. $1. Lon dermilk, grantee ; ( c )  Deed, Layton, 
J. L1., g r a ~ i t o r ,  to  J. T. Secsc ,  g ran tee ;  ((1) Alortgag? deed, Lantlretli, 
J. Robt., to L .  S. McAlister,  grantee;  (c )  Deed, J. Roht .  L a n d r e t l ~ ,  
grantor ,  to  L .  F. Weaver, grantee. 

The foregoing entr ies  constitute the day's work on 1.- J u l y ,  1028. 
Tlic plaintiffs brought suit against tllc dcfcndants, alleging t h a t  the  

Lontlc.rmilk mortgagc deed constituted a pr ior  lien upcn  tlic land, and 
asked tha t  a commissioner be appointed by 11ie court to  d l  the  property 
ant1 app ly  tlic net  proceeds to the  p a y m c ~ ~ t  of the  Lcwdcrmilk mort- 
gage The dcfclidant Mclllistcr filed a n  answer alleging t h a t  his  mort- 
gage to  secure $1,000 was a pr ior  mortgage upon t11,~ premises, and  
asked t h a t  a comniissioner be appointed to sell the l n ~ d  and  to app ly  
the  ntlt proceeds to the  note secured by his  mortgage. 

T l i ~  following issues were submitted to  the j u r y :  
I. "In wliat aniount, if .any, a r e  tlie defendants J. l iobcrt  Landre th  

and Minnie R. Landretli  indebted to the plni i~t i f fs?"  
2. "Docs said indebtedness represent par t  of the purcllase price of the  

property tlcscrihcd i n  plaiutiffs' c.omplnint !" 
3. "Is said inrlcbtetl~~ess s?curctl by tlie mortgage to tlie defendant 

L. 31. Londermil l i  descri1)ctl i n  plaintiff's con11)laint ?" 
4. ' (Was  the  mortgage to tlie defendant I,. 11. L o ~ v d m l ~ i l l ;  describccl 

i n  plaintiffs' con~plai l l t  filed f o r  r(gistratio11 ant1 indrcetl i n  the office 
of tliv rcgister of decds of Guilford County pr ior  to  or ,it the same the 
as the tlectl f rom the t lefe~ldant  1,. 31. Lontlcrrnilk tcr the tlcfcntlants 
J. Robert I m l d r c t h  and l h ~ n i i e  R. Landrctli  tlcscribctl ill p la i i~ t i fT~ '  
co~npla in t  1" 

5. " l f  not, \ \as  said mortgage t o  tlic defe i~dant  L. M. Lontlcrnlilli 
filed for  r c g i s t r a t i o ~ ~  and indexed i n  the olEce of said register of dccds 
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pr ior  to  the mortgage to tlic defe~idan t  L. S. hlc-lli3tcr described in 
plaintiffs' complaint ?" 

T h e  j u r y  a~ lsncrc t l  thc. firit  i s ~ u e ,  "$3,533.80"; t h e  sccontl iisuc, 
"Yes"; a ~ i t l  the th i rd  iqbuc, "Yes." 

T h e  t r i a l  judge n a s  of the  opinion tha t  the  four th  and  fifth issues 
were unnecessary. 

F r o m  judgment upon the rerdict  appoint ing a cornmissioner to  sell 
the property alld directing that  the net procectls, subject to  the  p:~!me~lt 
of cost anil e i~t : r i t r  t:~sci., be npl~lictl  to the  tlisc~linrye of the  Londc~rmllk 
mortgage, the dcfentlalit hlcL\lister appealed. 

E ~ z o t , n ~ . s ,  J. T w o  mortgage tlcetls a r c  delirered to  and  rece i~e t l  by 
t l i ~  r e g i ~ t e r  of tlee,l. mid murkctl "filed for  registration" a t  the sanlc 
irrst;~nt of tirnc Both i l i s t r u ~ n c ~ ~ t s  nppenr oli the tcmporarv i ~ ~ t l e s  011 

tlic <am(, tl:iy, altliouyli ollr appe:irs ahcad of the other on .ucli i l~tlcx. 
Tllc q u c i t i o ~ ~  of l a y  i s :  TYl~ich mortgage deed has  p r io r i ty?  T h e  
ai lsuer  i~ ncitller. Both  s t n ~ i f l  upon t h r  samp level ant1 constltnte a 
first lie11 upon the p r e i n i v s  f o r  the rrason tha t  Ijoth have par i ty  of 
r q i i t r a t i o ~ i .  

( - ' c>r ta i~~  issut's v e r e  subrnittetl to  tlic jury, but tlie record diwlows 
tha t  the facts  x i t h  reference to the registr:ition of the instruinentx n-c>rc 
not co~i t ro l  ertcd. 

Tlie plaintiffs contend tha t  nliile i t  Elas h e m  formerly held that  filing 
f o r  rcgi.tr:rtion dctcrmined priority, r ~ c ~ e r t h c l e i s  such decisiolrs l l a ~ v  
I J ~ ~ I I  o\ errulc,tl by rcasorl of  tlie fact  t h a t  the Court  llns interpreted (". S., 
2561, a' requir ing indexing as  ail csscritial l ~ a r t  of tlic act of ~ c g ~ ' t r , ~ -  
tioll. T l i ~  nu t l~u~. i t i c~s  rclnting to iliclrsing a re  a>-cmhled i n  Gf(11.r~ r .  
,\'icccli>. 199 X c ,  ,596. 123  8. E., 256. SIY, nlco, Tl*oocilc!l r .  (1'1'1(101.?/, 
2O.i 1. ('., 250, 171 S. F,., 65. 

I n  the case a t  bar  thc  reqistcr of deeds kept a t emporary  index, a n d  
~ ~ l ~ i l e  tllo r u o ~ t ~ n g c  tlcetl of 1,ontlcrriiilk appears  firit  on such r t~t~ort l ,  
tlicrc I. ~ l o t l i i t r ~  to i~li!ir:rtc~ that  all  tlie paprlrs ncrc3 not indexed :it thc  
cnrnr tilils. 0 1 ~ \ i o u i l y  ~ T T O  e n t r i t l ~  C O U I I ~  110t o c m p g  the same sp:tcc at  
tlif, .alrlt, tirlie 011 tlis ~ w o r t l s ,  and corlsc~que~~tly i t  i i  ~ieccssnrilg a p l ~ a r ~ n t  
tha t  in tlic : ~ r t  of c \ ~ i t e i i ~ i q  a l i ~ t  of namcs on R record tha t  olic linnle 
11x1 to coliic first. 

1 1 1  t l ~ , ,  final a~ ia lys i s  t u o  deeds of t rust  w r e  filed a t  the same instant  
of timcb, ant1 so f a r  a, tllc r w o r d  discloses, were indexed a t  the same 
illstant of time. Therefore, the ('ourt is of the opinion t h a t  both inort- 
gage ~ lceds  cooristitute a first lien upon the la~i t l .  

Rcrerscd. 
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JAKE WATSON v. C I T Y  O F  DURHAhI. 

(Filed 25 January, 1935.) 
1. Evidence K b- 

In reply to a question as  to the condition of a hammer furnished plain- 
tiff for the performance of his work, defendant's n i t n v s ,  who had ob- 
served the hammer, ~ v a s  permitted to testify, "I would s ly  it  was in good 
condition" : Hcld ,  the testimony Ivas coml~etent as opinim testimony. 

2. Evidence D h- 
The exclusion of testimony tliat others had been injured in the rock 

quarry in which plaintiff received the injury in suit i s  held without error 
in this case, the evidence failing to disclose the required substautial 
identity of circuu~stances or proximity of time. 

3. Trial E c- 
JVlierc thc contention of plaintiff is not supported by nllegations i a  the 

cokl,laint, the refusal of tht. court to subuiit s~icli contcmtio11 will not he 
h&l for error. 

CIVIL ACTIOS, before C ~ a n r n e r ,  J. ,  a t  September ' r c r n ~ ,  1934, of 
Dl-RII A M .  

Plaintiff n a s  sentmced to tlie State's priqon f o r  a t c i m  of y a r s ,  ant1 
so011 tliercnftcr. by  vir tue of a contract betncen the  ci ty  of D u r h a m  and  
tlic Statc's prison nuthoritics. lie was sent to work a t  n q u a r r y  owned 
a ~ i t l  operatctl by the  city of D u r h a m .  H e  had  worked i i the q u a r r y  for  
n p p r o s i n ~ n t c l ~  four  years  and  v a s  h u r t  on 22 S e p t e m b ~ r ,  1930. P la in-  
tiff testified : "On 22 Septcillber I was breaking rocli n i t h  a hmnmer,  
. . . and  a piece f rom tha t  hammer  h i t  me  i n  m y  r ight  eye and p u t  
i t  out." There  was  evicle~ice t h a t  this  hammer  was :i rock hammer,  
n-eighing about eiglitee~i pouiids. a n d  t h a t  i t  was "all crumpled and 
battered and  ~ ~ o u l t l  shoot spraws . . . and  fine sieces of rock." 
Plaintiff fu r ther  testified tliat h e  had  asked f o r  goggltss to protect h i s  
cyes :md h is  rcquest had  been denied. H e  also testif ed t h a t  h e  h a d  
asked for  a new hammcr  and tliat the smne had not been furnished. H e  
offered evidence tliat goggles v e r e  applianc-es a p p r o ~ e d  and  i n  general 
use f o r  ~ ~ o r l r m e n  e ~ g a g ( d  i n  breaking rock. 

Tho  defendant offered eridcllc.c tending to  show t h a t  goggles v e r e  not 
a p p l i a ~ ~ c e s  approved and i n  g e n c ~ a l  use fo r  the part icular  work tha t  
plainiiff was rcquircd to do, and tha t  tlie hammcr furnished had been 
inspected as  required by reasonable prudence, and  t h a t  said instrumelit  
was f ree  f rom defects, and was a proper  appliance f o r  breaking rock. 

T h e r e  was sufficient evidence of negligence t o  be submitted to the  
jury, and  the  t r i a l  judge submitted issues of negligence, contributory 
negligence, and  damages. T h e  ju ry  answered the  issue of negligence 
"So," and  f r o m  judgment upon  t h e  verdict t h e  plaintiff appealed. 



S. C.] FALL TERN, 1934. 623 

P. R. I l i n e s ,  . J u ~ ~ z L . s  R r o z ~ n ,  a n d  R. 0.  E v e r e f t  for  p l a i n f i f .  
S. C. Chambers  for  d e f c n d a n f .  

B R O G ~ E S ,  .J. The trial judge properly submitted tlle cauqe to the 

jury. H e  stated and arrayed the contention.; of the parties nit11 clear- 
ncss and impartiality and correctly stated the principles of law appli- 
cahlc to the various phases of tlie er-idenc~. 

The defendant offered one of the guards as a n itness, who vaq present 
at the time of the injury, and n.as asked v h a t  n a s  the condition of the 
hainmcr plaintiff n as using. H e  replied : "I would say it n as in good 
condition." 

The plaintiff insists that  the evidence \\-as incompetent and ~liould 
h a ~ e  becn excluded by application of the rule heretofore annouilced in 
M a i d d l  z>. Telephone Co., 181 3. C., 292, 106 S. E., 818. Horevcr,  
the ruling of the trial judge is qustained. The  identical point n a s  
consitlerecl in Hailc z.. R. E., 171 N. C., 328, 88 S. E., 477. The Court 
said:  ((The instantaneous  conclusion^ of the mind as to thc appearance, 
condition, or mental or physjcal state of persons, animals, and t l l inp ,  
d e r i ~ e d  from observation of a variety of facts presented to tlle sense, 
a t  one and the same time, are, legally sp~ali ing,  matters of fact, anti are 
admiqsible in el idcnce," etc. Sec, also, J l t  C 'o id  z.. IIa,.?.cso?~-Tl'rlgl~t C'o., 
198 S. C., '742, 153 S. E., 406. 

The plaintiff a1.o a t t cmptd  to offer evidence that  other perions had 
suffered injurie3 "nllile norking in the rock quarry belonging to tllc 
city of Durham, nhile Imdrillg ~ock , "  in the same inarnlvl as tlie 
plaintiff. The trial jutlge properly eac~lutlccl the el idcncc for the rraion 
that the eriilence ditl not divlocc '(the iuhstantial iileritit  of cil-cum- 
stallces or proximity of time nl l ic l~  tlic Ian- conteni~)latc~. ' '  h'f7icr.itlgc c. 
l i . K . , 2 0 6 9 .  C'.,G>i,l ' i . i  S .E . ,  124. 

Plaintiff further i~lsistetl that it  n a s  error for tlie trial judgc to tieclinc 
to state 11ii: contc~lt iol~s to the effect that  lie n o s  h i n g  lvo rk~d  in ~ i o l a -  
tion of the Co~~st i tu t io l l  and laws upoil tlic tlleory that  C'. S., 77>3, 
authorizes eon\ icts. to be norketl on tllc roads or ktreets, antl, therefore, 
excluclc~ n ork in  quarriei. E l  en if it be conccdccl that such conttwtion 
is s o u ~ ~ t l ,  tllerc v, ere no :~llepntions in the pleadings raising the questioll, 
and hence the trial judge rulccl cwrrectly in decliniiig to submit s u r l ~  
contention. 

,I caleful esaminatioii of all the exceptions docb not disc1o.e to the 
Court any error of law. 

Affirmed. 



I N  T H E  SUPREME COURT. 

J. L.  S K T D E R ,  J. B. IVEY,  F, A. TVILIiINSOK, D R .  A, hI. W H I S S A K T ,  
MRS.  J O S E P H  RlcLAUGHTJN, A. J. HAGOOD. R'. I:. LOYE,  P A U L  J. 
ICIKER, AND J. L. L I T T L E ,  TRUSTEES 011 C H A R L O T T E  D I S T R I C T  O F  
W E S T E R N  N O R T H  CAROT,ISA C O S F E R E S C E  O F  J I E T H O D I S T  
13PISCOPAL C H U R C H ,  S O U T H ,  Y. J O H N  C. CALDTTT13LT,. 

(Filed 28 January, 1936.) 

Deeds and Conveyances C g-Covenant restricting ur;e of property to 
residential purposes held inoperative by change in character of de- 
velopment. 

Plaintiff's grantor obtained title to the property in question by deed 
cvntaining a covenant restricting the use of the proyerty to resitlential 
purposes. Plaintiff contracted in writing to sell the property to dcfend- 
ant  free from restrictions, and upon defcndant's refusal to accept the 
deed, brouqlit suit. The trial court found that the fundnmental char- 
acter of the property in the vicinity had changed from residential to 
business property and had rendered plaintiff's proper1 y wholly unfit for 
use for residential purposes, and decreed that plaintiff's deed vould 
c-onrey the property free from the reslrictions: Hrlt l ,  the judcment is 
affirmcd under tlie p r inc i~ le  announced in Sfarlcefl v. Gardner,  194 
N. C., 74. 

CIVIL .\CTIOS, before . l l le!j ,  J., a t  Regular  Term,  l q i n n i l ~ g  19 S o -  
 ember, 1934, of ?IIEcI<LIXB~ RG. 

0 1 1  28 Fvbruary,  1901, tllc Piedmont  Real ty C o ~ n p a ~ l y  co~~l -eyed  to 
Jan les  0. Gartlner and  wife lots S o s ,  8, 9, and  10, i n  I3lock 4, ns sliown 
on the m a p  of Piedmont  P a r k .  Tlie p r o p t ~ t y  fronts  o l l  Cent ra l  -1vcnue 
a t  the  intcrwction of Louise Avenue and T e n t h  S t r t e t .  Tllc deed to 
Gartliicr contains cer tain restrictive covenants to th: effect " that  no 
owlit3r of said real estate shall a t  ally tiiile hereafter erect u l ~ o ~ i  said 
real estate a n y  s tructure except a dwelling-house, . . . ailtl 110 

o w w r  . . . shall pe rmi t  a n y  building erected thereon to be used 
f o r  other  purpose t h a n  dwelling and  necessary outl~ouses." 

0 1 1  86 Nol-eniber, 1921, Gardner  and  wife conveyed the property t o  
tlie trustees of Charlot te  Distr ic t  Colifercilce of thv Wester11 Sort11 
Carolina Conferelice of the Methodist Episcopal Cllur1.11, South,  f ree of 
a11 co~idi t ions and restrictions, subject, lio\vevcr, to  the following t r u s t :  
"111 t rust  t h a t  such prernises shall be held, lrept, maiiitai~leil ,  and  dis- 
posml of as  a place of resicle~~ce f o r  tlie use and occuparlcy of the prcacli- 
~ r s  of the AIetliodist Episcopal Church,  South," etc. 

Tllcrc was  evitlelice t h a t  t h e  l'icdrnont Real ty Company n a s  dis- 
solvcyl on i -1pri1, 1900, and  tha t  since said property was  coriveyed to 
the plaintiffs "the cliaracter and  surroundings i n  lie neigliborliood 
of plaintiffs' lots have changed to such a n  extent t h a t  the  said lots of 
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plai~l t i f fs  arcb no longer suitable solely fo r  residence purposcs;  tha t  the 
said lot. a re  5ltuati.d upo11 and  face C'e~i tral  , I renue and T e n t h  Strect,  
nhicl i  a r e  t-i\ o of the  pr incipal  s t r w t s  i n  the city of C' l~arlot t t~.  ant1 tlie 
streets liar e bccn par etl and a r c  norv heal  i ly  tr:rr clrd by a u t o n ~ u b ~ l e s ,  
trutak5 ancl b u w > \ ,  :liid Central  A\rcnue is now a S ta te  h i g h n a y  loaililig 
f r o m  ( ' l iarlotte to  E a l e i g h ;  tha t  n l w n  the Piedmont  Real ty C'ornpa~ly 
began the d e r e l o ~ ) r ~ ~ c i l t  of t11c s a ~ d  prolw1ty niore tlmn 30 years ago, the 
d o l e  of said t ract  l ap  outside of the  corporate limits of the c i ty  of 
Cliarlottcb. aiitl f a r  b e > o ~ l d  the  business district of said c i ty ;  tliat since 
tliat t ime the cor l~ora tc  l imits  of the c i ty  liavc bcen so exter~ded that  they 
not only take i n  al l  of snit1 tract,  hut extend f a r  beyond the remoteit pa r t  
of i t ;  tha t  said property i s  11on- and  h a s  heen f o r  niore t h a n  2 0  year3 
an integral  p a r t  of tlie city of Charlot te ;  t h a t  filling stations, d rug  
\torv>, : ~ n d  grocory stores h:1r c sprung up dirrct ly  opposite the 1)lanltiffs' 
1)roperty 011 C c l ~ t r a l  A ~ e i ~ u e ,  and  also across f r o m  said p r o p t l t y  on 
T e n t h  S t r e c t ;  tliat a liigli school 1x1s been built  only t ~ r o  block? array 
f r o m  \aid plaintiffs' p r o l m t y ;  t h a t  stores, shops, filling stations, arid 
other businesses a r e  being operated across t h e  streets f r o m  said plain- 
tiffs' p ropwty ,  and  the inc l ica t~om point to a n  i~ ic reasc  i n  number of 
such p l : ~ c t ~  of b u - i n e s ,  and  a fur ther  and rap id  develol~ment of :I busi- 
lies\ ccnter n r a r  the plaintiffs' property," etc. 

T h e  defendant onned  a lot i n  3 lyers  P a r k  and  agreed i n  n r i t i n g  to 
sell his  lot to  t h e  p l x ~ ~ l t i f f b  :md to t:tke a deed for  plaintiffs' prolwrty 
ill pa r t  paj7iiei1t tlieicof, prur itletl the plnintift's could gir e 111111 ;I deed 
free of tlie restrictions. 

T h e  plaintiffs tendered a deed to the  defei~t lant  f ree  of restrictions, 
but 1 1 ~  t lecl~r~et l  to  accept tlie same upon the ground t h a t  the plailitiffs 
could ]lot del i rer  a deed f ree  of restrictions. 

Thereupon the  plaintiffs inst i tutrd th i s  action to cornpel thc  clefc.ntl:lnt 
to conreg to tlicm the Myers  P a r k  lot and to accept a deed f ree  of 
restrictioiis f o r  the  Cc>ntral -1reiiue property. J u r y  t r i a l  n as n a i red  
a n d  t h c  judge found  the  facts  substantially a s  llereinbcfore mentioned. 
I t  n ah f u r t h e r  fuuntl "that the cliallgt~s heretofore rnumcratecl in  illc usc 
of tlie p s o p c ~ t y  i11 tlicl s u h t l i ~  ibion knonii  a s  I'iedmont P a r k  and  i n  tlie 
~ i c i i i i t ~  of the l~laiiitiffs '  property a ~ ~ d  ill the  g ron t l l  a i d  d e r e l o p n i ~ ~ i t  
of the city of Charlot te  and  the increase of t l ~ e  rolunir  of t r a ~ e l  a d  
busi~icss  ant1 other  ~ ionrcs idc~~t i : l l  uses of property ill close proximity to  
tllc sectiou i n  u l l i c l ~  tllc l ) l a i~~t i f fb '  property is  locatctl h a r e  radically 
clianged the  funtlui~irwtal cllaracter of the  l h i n t i f f s '  property a n d  the 
property in  the v ie i~ i i ty  tllcrt of f l x m  residential to  conimercial p m p -  
ertg, and  h a r e  rei~clt'red the  plai i~t i f fs '  lots and  the  otlirr p r o p c ~ t y  i n  
the riciiii ty tlicivof x l ~ o l l y  u i ~ f i t  and uiisuitable f o r  use f o r  residcntinl 
purl~oseb and  mure suitable fo r  business purposes." 
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Upon such findings, supported by eridence, it was adjudged that  the 
defendant accept the deed which the plaintiffs hare  tendered, "and that  
the said lots be conveyed to said defendant free of a n j  and all condi- 
tions or restrictions, and free of any trust." I t  was further adjudged 
that  the defendant execute and deliver to the plaintiffs a good and 
sufficient deed of proper warranty to the Myers P a r k  property owned 
by him. 

Froin the foregoing judgment the defendant appealed. 

Charles W .  Bundy  and D. E. Henderson f o ~  plainfiffs. 
F.  A .  1lfcCleneghan for defendant. 

BRO~DES,  J. The judgment and findings of fact present the question 
as to whether the case at bar is to be determined by the principle applied 
in  Starkey v. Gardner, 194 N .  C., 74, 138 S. E., 408, or XcLesSey  .c.. 
fleinlein, 200 N. C., 290, 156 S. E., 489. 

The Court is of the opinion, and so adjudges, that  Starkey v. Gardner, 
supra, is determinative, and the judgment as rendered is a p p r o ~ e d .  

Affirmed. 

JUNIUS LIcKAY v. G. F. BULLARD. 

(Filed 28 January, 1938.) 

1. Adverse Possession C +Claimant must show not only possession but 
also that possession mas adverse and under definite Eloundaries. 

I t  is error for the court to direct the jury to answer the issue of 
adverse possession in favor of the party claiming by such adverse posses- 
sion if the jury should find the facts as the evidence tends to show, 
merely upcm uilcontradicted evidence of thirty years poswssion, it being 
necwsary for claimant to show by evidence that such possession was 
adverse and was under Iinolvn and risible lines and boundaries. C. S., 
425. 

2. Adverse Posses~ion A f- 
In order for possession to be liostile the possessor must exercise domin- 

ion by exclusive use of the land for purposes for which it is reasonably 
susceptible, and such occupancy must estend to the boundaries claimed. 

EJECTMEKT, tried a t  April Term, 1934, of BLADEK, before Craltmer, 
J. S e w  trial. 

Judgment for plaintiff; appeal by defendant. 

I I .  11. Clark for plaintiff appellee. 
A.  V. Xoore for defendant appellant. 
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SCIIENCK, J. T h e  plaintiff alleged tha t  he and  the  other heirs  a t  l aw 
of R. L. M c K a y  a r e  the  owners i n  fee a n d  entitled to  the  possession of 
t h e  fol loning described lot o r  parcel of land, of which t h e  dcfendant is  
i n  tlie u l i l anfu l  possession, to wit : ' ( I n  tlie town of Elizabethto~vri.  
Beginning a t  the  northeast corner of the  intersection of Queen a n d  
P o p l a r  streets, and running  thcnce a s  the  east l ine of P o p l a r  Strect now 
north 221/1 cast 3.18 chains (210 f t . )  to  a n  i ron rod, a corner of l o t ;  
thcirce as  line of t h a t  lot, nou qoutll 479!j dcg. eaqt 3.15 (210 f t . )  across 
the cntl of Cape F e a r  River  bridgcx fill to  nn i ron rod, now a largc t r w ,  
n coriler of lot ;  t lmlce  a l ine of tha t  lot south 2 2 l i  nes t  3.1s 
c h a i ~ l s  to a piece of p ip ing  i n  the nor th  l ine of Queen S t r e e t ;  tlicnce as 
tlint l i ~ w  north 6734 (leg. n e s t  3.S r h a i ~ i s  to the  beginning." 

Tlic~ tliirtl issue reads:  "Are t h e  plaintiffs the  oni lers  of and  entitled 
to the of the landr  described i n  the complaint ?"-upon uliicll 
11is Honor  instructed the j u r y :  ('If you find tlie fac t s  to  be, by  the 
gr ra te r  ne igh t  of the  ex itleiicc, as  thc c ~ i d c r ~ c c  tends to qlion-, you will 
alls\\car t h r  isiue 'Yes,' ') ~ ~ l i i c h  charge the  defendant made t l ~ c  h:& of 
a n  o x c c y t i ~  e aes ig~l~ l len t  of crror. 

T l l r  plaiiitiff, tlirougli his  counsrl, ill response to a n  interrog,~t lon by 
the t20nrt, htatcd tha t  the  plaintiff claimed not by n r t w  of ail) dertl 
or gr:mt, but by "metes and  bounds as  described i n  the  complaint," and 
introducwl no deed or g ran t  con ta in i i~g  a n y  dcscaription f r o m  nliicll tlie 
ln i~ t l  i u  t20~l t ro re r ry  could he locatcd. 

Construing t h e  eridence fa\-orable to the plaintiff,  the  ~l iost  it tends 
to  show i s  t h a t  t h e  fa ther  and mother  of the plaintiff and tlie plaintiff 
and his  brothers and  sisters l i ~ e t l  i n  a house on a n  half-acre t ract  of 
lnntl 011 Quecw : r i d  P o l ~ l a r  itrects i n  t h e  t o n n  of El izabethto~rr i ,  on tlle 
top of tlie hill  near  the Cape  Fear R i r e r  bridge, f o r  more t h a n  th i r ty  
y,-cars, and tha t  a f t r r  tlie tleatli of hi.; parents  the  plaintiff rented t h e  
l i o u v  to x : ~ r ~ o u s  familics and  tha t  tlie plaintiff sold the  smid on tlie 
land to a bridge construction company arid the liouse n a s  torn a n n y  i n  
getting t h e  sand. 

There  is no evidence of possession of the land except tlle occupnncy 
of t h e  liouse and  t h e  haul ing of t h e  s a n d ;  and  no er idenre as  to  n h a t  
par t  of t h e  l and  the saild was llauled from, esccpt tha t  the l i a u l i i ~ g  
causcd tllc liouse to  be torn d o n n ;  and  n o  evidence as  to  charar ter  of 
the land or t h e  uses to wliicll i t  was susceptible. S o t  a witness could 
locate by name tlie streets mentioned i n  the  description i n  the conl- 
plaint.  T h e  plaintiff himself, on cross-examination, testified : "I kiio~v 
where the  lands begin but  I don't know tlle names of the  streets. I 
don't know where a n y  of the corners a r e  since i t  was  cut  down." T h e  
nearest approach to locating the  streets n a s  by t h e  witness Sheron, who 
testified: "I a m  fami l ia r  with thcl description of the t ract  of land on 
Queen and  P o p l a r  streets, which I heard  you read. T h e  place was 
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owned by  R. L. McKay.  I know when he  lived on that  t rac t  of land." 
. . . ' (He  ( the plaintiff) sold the  sand and  they tore t h e  house 
down." T h i s  witness, however, on cross-examination, w l e n  t h e  descrip- 
tion contained i n  t h e  complaint was read to him,  sa id :  "I don't recog- 
nize it ." 

Conceding, but  not  deciding, t h a t  the  evidence establishes 30 years  
possession of a n  one-half-acre t rac t  of l and  on Queen a n d  P o p l a r  streets 
i n  the  town of Elizabethtown by the plaintiff and  those under  whom h e  
claimed, there  was still  left  fo r  t h e  jury's determinat ion the questions a s  
t o  whether such possession was  adverse, and  a s  to  whether such posses- 
sion v a s  held u p  to known a n d  visible lines and  boundaries, as  required 
by C. S., 425. 

A d ~ e r s e  possession within the  meaning of the  lam consists i n  actual  
posses~ion with intent  to  hold solely f o r  the  possessor to  the exclusion of 
others, and  i s  tlenotcd by  the  exercise of acts  of dominion i n  making  
the  ord inary  use mid taking the  ord inary  profits of which t h e  land  is  
susceptible. T h e  possession mus t  be a s  decided and  notorious as  the  
na turc  of the  land will permit  a n d  afford unequivocal indication to all  
persons t h a t  the  possessor is  act ing i n  t h e  character  of owner, Locklear 
7.. Siara,qc, 159 S. C., 23G.  and this  possession must  be "ascertained and  
identified under  known and  visible lines and boundari~*s."  t h a t  is. the  
physical occupation must be connected wi th  the  boundar es claimed. 

pcvusal of the e ~ i d e n c e  leads u s  t o  t h t ~  conclusion t h a t  there was  
error  i n  the peremptory instruction of his  H o n o r  to the effect tha t  the 
cvitlc~ice established tha t  the th i r ty  years  possession of t i e  plaintiff and  
those under  whom he  claims was  adverse and identified under  known and 
risible boundaries, and  t h a t  this  e r ror  entitles the  defendant to  a new 
trial.  

Ken,  t r ia l .  

R O S A  W E S T B R O O K  v. H O M E  S E C U R I T Y  L I F E  I N S U R A N C E  COMPANY. 

(Filed 28 January, 1933.) 

1. Insurance J a-Breach of provision i n  policy giving ;insurer right t o  
inspect policy held not  to work forfeiture of policy. 

The policy of life, disability, and accident insurance in this case con- 
tnincd a clause stipulating that insurer shoulcl have the right to inspect 
tlw policy and receipt book, and by later cawellntion clause provided that 
insurer should have the right to cancel the policy for nonpnymrnt of 
premiums, and the right to cancel or reduc7e the disability and accident 
insurance upon n ritten notice : Held, insured's refusal to allow insurer 
to inspect the policy would not work a forfc4ture of the lmlicy, the clause 
of the policy relating to insurer's right of inspection not providing for 
forfeiture for its breach, and the law not favoring forfeitures. 
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2. Insurance H a-- 
TThere a policy has not been cancelcd in accordance with its provisions 

relating thereto, and has not been forfeited by insured, the refusal of 
insurer's agents to accrpt premiums thereoil uill  not terminate the con- 
tract. 

3. Insurance P a- 
Where a policy of insurance is subsisting and effective, the policy not 

liarinq been folfeited or canceled, iniured may not nmintaii~ an action 
to recovcr premiums paid on the contrnct. 

( , ~ I L  ACTION, before ;l(/cy, J. ,  :kt J u n e  Term,  1934, of F t r a s r ~ r r .  
011 21 J a n u a r y ,  1921, tlic d t~fc i~da l i t  issued to plaintiff a policy of 

ins~lr:trice, specifying t l ~ t  t r c n t y  pcr cent of the  premium was for  life 
insurarlce and eighty per  vent was f o r  sic*ltness or accident iilsnrance. 
r . i Iic l~o l icy  colitainecl the  follon-ing pro\- is io~i :  "This policy ant1 receipt 
hook, or cart], containing tli? cntrics of p r ~ r n i u i n s  l~n i t l  s l ~ a l l  he esliibitccl 
on t l tn~ant l  to the  officers or :~uthorized agent of the company a t  any  
t i ~ i ~ c  o r  hcforc pu-n~e i i t  t l icrcuiltl~r," etc. T h e  pertinent portions of 
the  c n ~ i c ~ l l a t i o i ~  clause of the  polic-y a rc  as fol lo~vs:  "Esccpt  n.ithin the 
col~tcxtnble llcriotl of tn.o -oars f r o m  clatcj of policy, nud t1ic.n only for  
~l iat( ' r ia l  ~ ~ ~ i s ~ l ) r ~ s e i i t : l t i o r ~  or1 the application therefor, the  company 
will ha\-? no r ight  t o  caiicel the i i ~ s u r a i ~ c e  payable a t  death, escicpt for  
rionpaynmit of premium. IXovcrer either the company or  the insured 
llas t!ic> rigllt to  cnilccl or r c ~ l u c ~  tlic iusur:tnce grautetl  herein against 
disnbilitj- fro111 sickuess or accidmt,  in  which event t h a t  par t  of the  
p t ~ m i n m  liay:~blc to such disnbi1it~- insurance ~vould  be discontiiiueil or 
l ) r ~ ~ ~ ~ r t i o i l a t e l y  retlucetl : l ' ~ ~ o r i i l m ( ,  t h a t  the coiiipaliy ma\- csercisc~ this 
ixiglit 0111- hy wri t ten notice, citlwr tlclix-crctl to the insured o r  ~ilailetl  to  
tlic i~isurctl 's las t  : I ( ~ ~ I T S J  21s slioxx 1 1 ~ -  the r e ~ o r d s  of the compally x i t h  
cash or  rwri~l~aiiy'z cliccli fo r  uilearl~etl prelniunis," etc. 

T11e plai~itiii '  l ~ a i t l  the  prcrniuliis u p  to and  illeluding 18 September, 
1933. T h e  plni~i t i t f  hat1 receivcd certain disability belidits, :irici the 
dcfclitl:i~it 111:itic tlcnlal~d u l ~ o n  tlirl plaiiltifi' to rxl i i l~i t  the  policy ill 
arc-wrtlal~cc wit11 the terms tlir~.cof. T h e  plaintiff ilcclinetl to  tlelirer o r  
csllibit the p l i y  to the agelit of clefeliclmrt. T h c  liusbnild of l~laintifY, 
u.110 paid the prarniuri~s fo r  her, s a i d :  "Tlic general manager  . . . 
calile to  the nindo\v ancl took lily book anel looked a t  it  :111cl said : 'I 
u.o~i't acwl) t  ally nmrc ~ ) r e n l i u ~ i i s  uut i l  you give nze them ljolicies.' 1 
saitl I was not going to give them up  1,ev:lust. 1 tlicln't \v:lnt tl i(>m e m -  
celed, a i d  I star ted on off. I I c  said he ~ ~ e d i l  s e l d  the slicriii' out tlicre 
a n d  get tlicni. I said : 'Send the .sheriff, and  if lie command tl1c111, I 
hnve to  give them over.' I told tlieln I l ~ d  collie to l ~ a y  the preniiurn 
a n d  prexelltctl the nioiiey arid book a t  tile ofice u-indo\\, :111tl t l q  told 
rile they ~ o u l d n ' t  accept ally nlore preriiiunis un t i l  I gave u p  those 
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policies, and I told them all right, and took the book and started on off. 
. . . . Mr. Todd didn't say anything about showing him the poli- 
cies. Said he mould not accept any more premiums u i t i l  I gave him 
those policies. H e  didn't tell me a t  that  time that  all he  wanted to do 
was see the policies and he would give them back to me. H e  told me 
to give up  the policies or he was going to send the sheriff and demand 
them." 

The defendant offered evidence tending to show that  the local office 
did not carry copies of all policies written through tEe office for the 
reason that  such records would be very voluminous, and that  they made 
demand upon the plaintiff to exhibit the policy in accoedance with the 
terms thereof for the purpose of checking their records, and that  they 
had 110 intention of trying to deprive the plaintiff of the policy. The  
plaintiff brought a suit before a justice of the peace for the sum of 
$160.00, presumably for breach of contract and to rec80ver premiums 
paid to the defendant. The  defendant issued a notice to produce tlie 
policy at the trial, and after judgment had been rendered in f a u x  of 
the pl:~intiff, the defendant notified the plaintiff that it  ~vould continue 
tlie policy in full force if the plaintiff would continue to pay the pre- 
miums. Plaintiff declined to comply with this offer. 

Upon appeal to the Superior Court, the trial judge nonsuited thc 
case a t  the conclusion of the evidence. From such judgment the plain- 
tiff appealed. 

E.  E.  R i sner  for plainfiff. 
Efird d Liipfert f o r  de fendan t .  

BROGDEN, J. The policy of insurance specified a pa-ticular method 
of cancellation. There is  no evidence that this method has been pur- 
sued, and therefore the refusal of the agents of the coupany to accept 
further premiums did not terminate the contract. The  policy further 
provided that  the agents of the company should have the right to inspect 
the policy. The  plaintiff declined to tender the policy for inspection, 
but the. inspection clause in the policy did not impose forfeiture for the 
breach of such prorision, and as the lam dow not favor forfeitures, the 
defendant had no right to forfeit the policy because the plaintiff refused 
to exhibit it  upon demand. I t  necessarily follon-s that  as tlie policy 
neither has been forfeited nor canceled that  it is still in force as a valid 
and subsisting contract. Hence, the plaintiff could not maintain an 
action to recover premiums paid on the contract. 

Affirmed. 
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NATIOSAL L I S E S  SERVICE CORPORATION, TRADIAG .ii CAROLISA 
1,ISEh' SUPPIAT COhIP,iST. r. JOHN 11. CRISP, TRFASURER O F  THE 

TOWS O F  LESOIR. 
(Filed 25 January, 1033.) 

1. Taxation I3 c-Plaintiff hcld not liable for franchise tax under pro- 
vision of ordinance under which the tax was collected. 

Plaintiff inid, m d e r  l)rotest, a niunicipal franchise tax levied against 
persons renting or supplying clean linen \\-110 solicited busincss for serv- 
ices to be performed outside tlle city. The statement of facts agreed 
disclosed that plaintiff su1)plied clean linen to its customers within the 
city under contract giring it tlle option to supply new linen or to have 
the soiled linen of its customers laundered and returned. but the facts 
agreed did ]lot s h o \ ~  that plaintilf laundered the soiled linen of its cus- 
tomers: IIcld. ~lnint i ff  did not render any service to its custoiners out- 
side the city, aild KRS not liable for the tax. 

2. Municipal Corporations K e- 
h party not liable for a franchise t a s  imposed by municilml ordinance 

may not attack the constitutionality of the ordinanc~.  

F TEAL by plaintiff froril i l a x 7 i n g ,  J., a t  August  Term,  1934, of 
CALI)\\ FLL. Re \  erscd. 

Tliiq i~ a n  a r t i o ~ i  to  r c c o ~ e r  of tllr tlcfendarit the sum of $T,0.00, nliicll 
x a s  paiitl 117 the plaintiff to the t l t f e n t l a ~ ~ t  on 27 J u l y ,  1933, under pro- 
tmt. a, :r l icci~sc tax lm-ied by thc ton11 of Lenoir,  under  m] ortlinauce 
of s:lltI ton.11. J)crnantl f o r  the p a ~ r n e l i t  of the said sum n as made hy 
the pl:~ilitifT ant1 refused l y  tlie tlefc~iilant before tlie conimcnce~iieat of 
the  action. 

The. nrtiou n a s  hcgurl on 14  May,  1934, in the  court of a justice of the 
l m c e  of Caldn ell County. 

E'rorn the jutlgnlont of said court t h a t  plaintiff recorer nothing of 
tlic tlcfelidant, the  ])lail~tiff appealed to t h e  Superior  C'ourt of C n l d m l l  
County. 

TT'lle~i tlic actloll n as calletl f o r  t r i a l  i n  the  Superior  Court ,  the  part ies  
vn i \e t l  a t r ia l  by jury,  and agreed t h a t  jutlgriieiit might  be re l ide~wl  by 
t l i ~  court 011 tlw i t a t ~ m c l l t  of facts  :rgreed suhniittctl by the partic.;. 

Fro111 the ju(lpniclit 011 said s ta temc~l t  that  plaintiff recoyer not l l i l~g 
of the defcl~tlaiit. tlie plaintiff appealed to tlie Suprcmc Court .  

l i c r l m m  S. n o l e y ,  J o h ~ l  JI. R o b i n n o ~ l ,  and  H u n f e r  -11. J O R P S  f o r  
p la in t i f .  

L. i f .  TT'all f o l  d e f e n t l a n t .  

C o s a o ~ ,  J. T h e  ort l imnce under  uhicl l  the  license tax  involved in 
this actioll \ \ a s  l e ~  ietl 011 the p la i~ i t i f i  is as  follows : 



634 I N  T H E  S U P R E M E  COURT. [207 

"Laundries. ( a )  Every person engaged in the operation of a steam 
laundry, Chinese laundry, wet-wash laundry, or agentl3 therefor, shall 
pay an  annual license tax of $25.00: Procided, that  persons soliciting 
businclss for services to be performed outside the city shall pay an annual 
license tax of $50.00. 

"(b) Every person engaged in  the business of supp'ying or renting 
clean linen or towels shall pay an annual tax of $25.00 Provided, that  
persons soliciting business for services to be performed outside the city 
shall pay an  annual license tax of $50.00." 

I t  does not appear from the statement of agreed facts submitted to 
the court that  the plaintiff was engaged during the year 1933 in  solicit- 
ing business for services to be performed outside the city of Lenoir. 
The  plaintiff was engaged in the business of supplying or renting clean 
linen to persons residing in  the said city. I t  did not undertake to have 
the clean linen which it supplied or rented to its customers in the city 
of Lenoir laundered in the city of Charlotte, or elsewhere, when the said 
linen became soiled. Under its contract with its custoners the plaintiff 
had the option to  supply new linen, when the linen which it had sup- 
plied became soiled, or  to  have the soiled linen laundered, and returned 
to its customers. I t  rendered no service to its customers outside the citv 
of Lenoir. The  only service i t  rendered to them was rendered in  the 
city of Lenoir. N o  service was rendered by the plaintiff to its cus- 
tomers in the city of Lenoir except the delivery to then1 of clean linen. 
F o r  this reason, the plaintiff was not liable to the city of Lenoir for a 
license tax under the proviso contained in section (b )  of the ordinance 
i n ~ o h e d  in this action, and is  therefore entitled to recover of the defend- 
ant  the sum of $50.00, which i t  paid to the defendant under protest. 

We do not discuss the validity-of the ordinance which is challenged by 
the plaintiff on the grounds discussed in the briefs filed in  this Court, for  
the reason that  the proviso contained in  section (b)  of the ordinance is 
not applicable to  the plaintiff. The  plaintiff i s  not i n j ~ r e d  by the ordi- 
nance, and therefore cannot attack its validity in th s action. Yar- 
borough v. S. C.  Park Commission, 196 N.  C., 284, 145 S. E., 563. I n  
Chemical Co. v. Turner, 190 K. C., 471, 130 S.  E., 154, i t  is said : 

"Courts never anticipate a question of constitutional law before the 
necessity of deciding it arises." 

I n  accordance with this opinion, the judgment is 
Re\-ersed. 
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ISAAC 31. DOTSOS v. F. 8. ROTSTER GUAXO COJIPAST. 

(Filed 2S January, 1935.) 

1. Master and Servant A a- 

Tlic trial of t l ~ e  issues rclxting to the establishment and breach of the 
contract of em~)lo)nient sued on he ld  nithout error in this case. 

2. Damages E' b--Measure of damages for breach of contract of employ- 
ment. 

Plaintiff declared upon a contract of employment, based upon sufficient 
consideration, under which defendant agreed to continue to give plaintiff 
employment for life or so long as lie n-as able to perform same, of the 
kind and character he was performing a t  the time of the est'cution of 
the contrnct. Defendant promoted plaintiff from time to time \\.it11 in- 
creased c~oml~rnsation, but thertaftcr discharged plaintiff: IIcld.  in plain- 
t iKs action for 1)reacli of the contract, under tlie eridence the dtamages 
should hare been limited to and hascd upon the rate  of compeusation 
paid for the kind and cllnrncter of thc \vork plaintiff \\-as l~rrforming a t  
the time the contract was executed, and the rule that a contract \\.ill 
I)e construc~tl in connection \\it11 tlic practical interpretation given thereto 
by the l~arties, has no :~lyrlication to the case. 

,\ITE.~I, by defeii~laiit  f r o m  C'o~cpcr ,  Specla1 Judge, a t  J u n e  Terrri, 
19:14. of ? I I ~ - c r ; ~ a n u ~  R I T .  

C'i] il actloll to recoT e r  fo r  breach of contract to g i ~  e plaintiff eriiploy- 
i i i r~i~t ,  nliirli  lic alleges tllc clefeiidai~t made a s  a par t  of tlw c o n s ~ d w a t i o n  
f o r  hi,  e ~ w u t i n g  R r ( > l e a v  of c la i i~ i  fo r  d:~mages growiiig out of a pcr-  
~ o l i a l  i l l jury ,iufferccl by h i m  n h d e  ill tlic tlefendai~t 's employ. 

T l ~ c  i n j u r y  suffered by plaintiff, n h i c h  ultimately rrsulted i n  tlie 
amputattioil o r  loss of 111s riglit l ~ g ,  occurred 1 3  I k w m b e r ,  1013. nliile 
pI :~int~ff  n a s  cmplojed a t  tlcfendant's Spar tanburg  p l m t .  1 1 1  1014 
plaiiitlff n a s  t r n i i s f m d  to defeii~lalit'r Clmrlotte p l a ~ ~ t  and g i ~ e i i  tlie 
occupatioii of tllllckecper, n h i d l  1)ositioii lie held i n  Alugust ,  1915, n h m  
tlirx cc,iitrac.t suet1 upon is allcgcrl to h a l e  been made. Thereafter ,  i n  
1917, tlic plaintiff n a s  promotcd to factory bookkcepcr, a i ~ d  agalil i n  
1026 llc n:l, rnol e,l to the up ton i l  office and given the  t l u t i e ~  of booli- 
Beeper ant1 cashier I I e  n a s  cliiclinrged f rom drfendaiit's rniplop a t  the 
close of 1031. T h e  salar,  of t ~ m c l \ e e ~ ) e r  a t  defei i t lant '~  Cl~arlottc. plaiit 
dur ing  1932 aiid 1933, the time f u r  hiell lie p rese l~ t ly  trues, Jvas $20 
per  week. 

Upoil denial  of liability ant1 issucs joined, the ju ry  returned the  fol- 
lowiilg verdict : 

"1. Did. t h e  philitiff and the dc~feiidant enter into a contract by the 
terms of which the  defeiidarit agrecd, fo r  the  period of the plaintiff's l i fe  
o r  as  long as  he was able to pcrforni same, to give plaintiff employmelit 
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of the kind and character he  was performing in  August, 1915, a t  the 
regular compensation therefor? Answer : 'Yes.' 

"2. H a s  the plaintiff at  all times been able, ready, ancl willing to per- 
form the said contract, as alleged in the complaint? Answer : 'Yes.' 

"3. Did the defendant wrongfully breach said contract, as alleged in 
the complaint ? Answer : 'Yes.' 

"4. I f  so, what damages, if any, i s  the plaintiff entitled to recover for 
the period from 1 January,  1932, to 31 DecemEnr, 39322 Answer: 
($2,100.' 

" 5 .  What  damages, if any, i s  the plaintiff entitled to recover for the 
period from 1 January,  1933, to 31 December, 19332 A n w e r  : '$1,700.' " 

With plaintiff's consent, the court reduced the award of damages 
given in response to the fourth issue to $1,800, and tf,at given in re- 
sponse to the fifth issue to $1,600, and rendered judgment accordingly. 

From the judgment thus rendered the defendant appeals, assigning 
errors. 

John 111. Robinson and Jlarvin L. Ritch for plaintiff. 
1.t7i11cox, Cooke & ~ 7 i l l c o x  and Tillett,  Tillett & Kennedy for de- 

fendant. 

STACY, C. J. A careful perusal of the record leaves us with the im- 
pression that no error was committed on the trial of the iirst three issues 
establishing the alleged contract and its b~each .  Jones v. Light Co., 
206 S. C., 862, 175 S.  E., 167; Stevelw z.. R. R., 187 N. C., 528, 122 
S. E., 295; Fisher v.  Lumber Co., 183 N .  C., 483, 111 S. E., 857. But  a 
contrary impression prevails with respect to the fourth ,ind fifth issues. 

I n  apt  time, the defendant asked the court to instriict the jury as 
follolvs : 

"The court instructs the jury that the alleged contract for 'employ- 
ment of the kind and character the plaintiff was then performing' means 
the same kind and character of employment which the plaintiff was 
performing in August, 1915, at  the time the alleged con ract was made. 
The plaintiff's own evidence is that he was employed as a timekeeper at  
that time. I n  arriving at  the amount of damages to which the plaintiff 
is entitled, if you find he is entitled to damages, you can consider only 
the regular compensation for a timekeeper at the Charlotte factory of 
the defendant in the years 1932 and 1933. The uncontradicted evidence 
is that such pay for each year was $20.00 per week. Therefore, the 
maximum amount of damages for such year is $1,040, from which must 
be deducted the amount the plaintiff earned in each yea],, or could have 
earned by due diligence." 

The refusal to give the instruction thus requested forms the basis of 
one of defendant's exceptive assignments of error. Kncer the contract 
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S w ~ s s o s  1.. PACKIXG Co. 

alleged by the plaintiff, and  a s  established by  tlie jury's a n s n e r  to  t h e  
first issue, and  the admitted evldence i n  the case, i t  would seem t h a t  the 
d e f e d a n t ' s  p rayer  to the  aboxe effect should have becn granted.  T h e  
fact that  plaintiff n a s  adraiiced i n  his  n o r k  fro111 t ime to time, with 
increased compensation, el ell if rcgardcd i n  f u l f i l l m e ~ ~ t  of defendant's 
promise to g i ~ e  h i m  elliplo-ment, would not cllnnge the tcrnis of the 
original agreement. The contract was to give the plaintiff employment 
of the  kind and  character he  was p c r f o r m i ~ ~ g  i n  Alugurt ,  1915, and  uot 
of the kind a n d  character  he n a s  then l)erforminp, nit11 reasonal~le  ad- 
~ a n c e n i e n t  f rom t ime to time. S o r  can g e n e r o ~ i t v  of fulfillment f o r  
awhile Lc coilstruetl as all e n l a r g e i i ~ m t  of the contract.  Thc practical 
~ l i t e rprc ta t ion  of t h e  partics is not applicable to thc ca.e. C'o l e  L * .  E't0r.e 
C'o.. 200 S. C'., 454, 157 S. E., 857. T h e  plaintiff ha. l imited his recov- 
e ry  b ~ -  the  plain t twns of tlle agreenit~iit upon n hicli he sue.. 

P a r t i a l  new tr ia l .  

(Filed 28 January, 193s.) 

1. Libel and Slander Il c-Competency of evidence of secondary publica- 
tions. 

Wliile eridcnce of secondary ~ublicntitms of all alleged s!a~itlrr a re  
aduiissible oli the issue of damagcs w1ic.n such seco~idnry l)ul)licntio~is 
are the n:rtur:al, probable, a n d  foreseeable consequences of the original 
slander met1 on. the cridcncc of subsequellt t1ef;lmatory s t : i te~nr~~its  made 
by ot1ic.r~ \\-:IS tsrronrwu-ly admittctl in this i.;lsr for th:rt i t  :rl)lwnrc)d 
the subsequel~t statements JTere not rol)etititrl~s or secondary 11nl~lic:rtions 
of the original slander 1v11ic.h was the Ijasis of the cawc of action. 

2. Appeal and Error J '- 
T l ~ c  :ldmissio~l of incompetent cvitlence cannot he held har~nless where 

it al,pcnrs tlint it augmented tlie recovery, m~cl a new trinl \\.ill be 
awartled on defcndniit's escc~pticm. 

3. ApptM and Error J g- 
JYliere a nen trial is awarded for tlie atlmia.ion of incomlictcwt eri- 

deace, other cxcel~t~ollu that may not a r i v  on another hearilig will riot 
be consideled 011 t h ~  appeal. 

 ah'^ t~ by defendant f r o m  IJill, Speczal J ~ d , q ( ~ ,  a t  N a y  Term,  1934, 
of MECKLEABI RG. 

C i ~ i l  action for  slander. 
T h e  con~pla in t  sets out three causes of action. 
1. T h a t  some t ime prior  to  27 May.  1931, E. L. Hester,  J r . .  manager  

of the  tlefcndant's branch plant a t  Greensboro. S. C., i n  h i s  capacity as  
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such, uttered slanderous words of and concerning the plaintiff by saying 
to I?. I<. George: "I have found out why Lance Packing Company fired 
Swinson. Swi~ison was about to own the Lance Packing Company. H e  
had several thousand dollars put away that he could not account for." 

2. That  about the same time, in the city of Charlctte, S.  A. Van 
Every, president of the defendant company, in his  capacity as such, and 
personally, uttered slanderous words of and concerning the plaintiff by 
saying in the presence of J. I). Mangum and others that  the plaintiff 
"was a smart crook; that you could not catch him stealing." 

3. That  on 27 May, 1931, E. L. Hester, J r . ,  in his  crtpacity as man- 
ager of one of defendant's plants, and while about the defendant's busi- 
ness, uttered slanderous words of and concerning the plaintiff by saying 
to Vance Miller, a t  or near Greensboro, N. C.: "Swirson worked for 
us for nine years. The  Lance Packing Co~npany fired him because he 
was a crook." 

0111~~ the third cause of action, as above set out, was submitted to the 
jury. The other two were nonsuited, the second at the close of the 
plaintiff's evidence and the first a t  the close of all the evidence. The  
evidence tending to support the first cause of action was, however, 
allowed to be considered by the jury on the third cause of action as 
giving meaning, color, and content to the words used by Hester i n  speak- 
ing to Miller. 

J. 13. Watts, a merchant a t  Pageland, S. C., was al'owed to testify 
that  while in his place of business in  June,  1931, Charles Xygatter, 
salesman for Lance Packing Company, told him : "Swini,on stole enough 
money from the Lance Packing Company to open u p  a business of his 
own." Objection; overruled; exception. "He said he heard Swinson 
stole enough money from Lance Packing Company to open u p  a busi- 
ness of his own." Objection; overruled; exception. 

Carol Mangum, also a merchant a t  Pageland, S. C.,  testified that  
while in his store, in Julie, 1931, Charles Mygatter, salesman for Lance 
Packing Company, said to him that  "he heard Swirson had stolen 
enough money from Lance Packing Company to go in  b~s iness  and open 
up a business of his own." Objection; overruled; excepiion. 

The testimony of Watts  and Mangum was limited to the issue of 
damages; and, in the court's charge, the jury was instructed not to con- 
sider these statements made by Mygatter in South Carolina, unless they 
were repetitions of the statement made by Hester to M ller, in Greens- 
boro, on 27 May, 1931. 

There was a verdict for the plaintiff on the third causc of action, com- 
pensatory damages being assessed a t  $2,500, and punitive damages ill 
the sum of $3,000 also being awarded the plaintiff. Judgment on the 
verdict, from which the defendant appeals, assigning errors. 
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C'ars~i~ell (i5 Ervin for plainf iff. 
7 i l l e t t ,  T i l l e t t  d Kennedy  f o r  defendant Lance Pacl;ing,Compa?l!~. 

STACY, C. J. The liability of a defamer for tlie repetition or sec- 
ondary publication of a tlefan~ation, and the admissibility of c~it lence to 
establ~sh such liability, nere  considered in S u ~ o y c r  v. G ~ l m e r s ,  h e . ,  189 
S. C ,  7, 126 S.  E., 1 ' 3 .  There ( 'onnor ,  J., dc l i~e r ing  the op~ti;olt of 
the Court, said:  ' T e  liold it to bc the law in this Statc that thc author 
of a defamation, whether it be libel or .lander, is liable for damages 
caused by or resulting directly mid prosilmtely from nuy sec~ol~clary 
1)ublication or rcyetitioii nhich  is thc liatural ant1 probablcx coilquciice 
of this act. I Ie  is not liable for such damages vliere tlie vxondary pub- 
lication or repetition is without authority from him, express or implied. 
I f  the defamation is uttered under such circunlstances as to time, place, 
or coiltlitioris as that a repetition or secondary publication is tlie natural 
and probable consequence of the original defamation mid damage result- 
ing tlierefrom, he is liable for such dalliages, and cridcncc of such rc~peti- 
tion or secontlary publication, ant1 of daniages resulting tlierefrom, is 
admissible. I t  is for the jury to deterniine, unilcr instructions of tlie 
court, whcthcr in 1 iew of the eircumstaiices under n h c h  the original 
defamation n as uttered, a secondary publication or repetition n as the 
llntural and probable conscqueuce of such dcfamation, nliich could aud 
sl~oultl hare  bee11 foreseen or anticipated by the defendant in an  action 
for damages for the original defamation." 

Tested by this rule, it nould seem that thc testimoi~y of Watts and 
Mangum as to \ \hat  Xygntter said to them in P:rgeluntl, S. ('., ihould 
h a ~ e  1)een esclutlctl. A l l~~ lo ta t ion  90 ,I. L. R., 1153. The firit state- 
m e l ~ t  made by Mygatter to Watts  did not pur l~or t  to be :[ repetition or 
secondary publication of the original defamation ( H a r n / l t o n  1 , .  S n n t e ,  
159 S. C., 56, 74 S .  E., 627), alitl if thereafter he nere  ulidcrtaking to 
quote I h t r r ,  ~t nould setm the quotation \!as of nha t  Hrster  i. allcgetl 
to h a w  said to George, rather than of nha t  lie said to Miller. Johnston 
L?. Lcrnte, 29 K. C., 448; I l a m p t o n  v. W d s o n ,  15 S. C., 465. I n  any 
went,  the eridence appears to be incompetent. Annotation IG A.  L. R., 
726 ( n i t h  full citation of authorities). I t  undoubtedly augmented the 
recovery. Lanzonf 1.. Hospital ,  206 N .  C., 111, 173 S. E., 46. 

There arc other exceptions on the record, worthy of consideration, hut 
as they may not arise on another hearing, n e  shall omit rulings upon 
them nonr. Oates  c. T T U A ~  Co., 205 IT. C'., 14, 169 S. E., 669. 

New trial. 
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I\'. K. GENNETT, GUARDIAN, r. JEFFERSON STASDARD LIFE 
IKSURASCE COMPAKY. 

(Filed 28 January, 1935.) 

1. Insurance R c-Conflicting testimony on question of insured's disability 
held for jury. 

Testimony that insured was rcndered wholly disabled by disease from 
following any occupation for remuneration or profit held sufficient to take 
the case to the jury in this action on a disability clause in a policy of 
life insurance, although the testimony of other witness?s was in sharp 
conflict. 

2. Same-- 
An incurable disease requiring careful and close observation of a 

physician, and requiring that the patient refrain from the ordinary 
exactions of a fixed employment is held to have been within the con- 
templation of the parties as a permanent and total disability a t  the time 
the policies sued on were executed. 

3. Same- 
Attending school is not pursuing an occupation for remuneration or 

profit as a matter of law. 

APPEAL by defendant from Finley, J. ,  at  J u l y  Term, 1934, of Bun-- 
COMBE. 

Civil action to recover disability benefits on two policios of insurance, 
one $10,000 policy, issued 15 March, 1924, the other a $7,000 policy, 
issued 30 April, 1924, and both containing identical provisions, as 
follows : 

('TOTAL A N D  PERMAXEKT DISABILITY. 
"If after one full annual premium shall have been paid on this policy, 

and before default in the payment of any subsequent premium, the 
insured shall furnish to the company due proof that  he 1- as been wholly 
or continuously disabled by bodily injuries or disease and will be perma- 
nently, continuously, and wholly prevented thereby from pursuing any 
occupation \vhatsoevcr for remuneration or profit, prov ded, that  such 
total and permanent disability shall occur before the anniversary of the 
policy on which his age a t  nearest birthday is sixty years, the con?pany, 
by endorsement in writing on this contract, will agree to pay (certain 
designated benefits-amounts not i n  dispute). 

"If tiisability is total, but not obriously permanent, i t  shall be pre- 
sumed to be permanent after continuous total disab~li ty for three 
months." 

The plaintiff was ten years old at the time of the issuance of the 
policies in suit. Six years thereafter he became totally incapacitated 
from diabetes mellitus. I n  May, 1931, he filed due proof of total and 
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pcrnianent disability. Berlcfits xiere paid under  said policics f o r  t n o  
pears ant1 f i ~ e  montlis, or un t i l  Septembcr, 1933, n h e n  he  entered the  
1-liirersity of S o r t h  Carol ina as  a stutlt.nt. 

rpon d n i i a l  of fur t l icr  liability, ant1 isburs joinetl, the  j u r y  rcturried 
the follon ing \ erdict : 

"1. Wa;  plaintiff's nar t l ,  S a t  TIT. Gennett,  J r . ,  on 8 September, 1933, 
ant1 tl~rlrcafter u p  to the t ime of t h c  commsnrcincnt of this  action totally 
and  l~ern lanent ly  disnblcd so tha t  he  na s  n holly and  continuously dis- 
abled by bodily i i i j u r ~ t ~ s  or tliscav, and n i l l  be perrlianently, c o ~ l t i ~ i u -  
ou.1-, and  nllolly p rc ren t td  thereby f r o m  p u r w i ~ ~ g  a n y  o c c u p a t l o ~ ~  
n l l a t s o s ~ e r  f o r  rci~iuricratiori or profit, as  allcgetl i n  tlie c o l n p l a i ~ ~ t ?  
-1nsn c r  : 'Yes.' 

"2. l I a s  t h e  1)lailltiff furnished to the defendant due proof of such 
total ant1 p c w n a ~ i n ~ t  tlisahilit-, as  rcquircd by  the polic-y and as allcgetl 
i n  tlic coniplnint ? h s n  cr : 'Ye\.' " 

It n a s  i n  cl-idewe that,  l~o twi ths tand ing  plaintiff's studcntdlip, he 
n a i  "subitet to coma or  ir~.ulin r t , ac t io~ i , "  c o n s t a ~ ~ t l y  under  the care of 
a p h - i i c i a n ,  and  wholly u l ~ a b l e  to 1)ursue ally o c c u p n t i o ~ ~  rr hatsom rlr f o r  
r e m u ~ i e r a t i o ~ i  or profit. 

I l i s  roonimatc t e s t i f i d  tha t  he, 11:atl spells of u i i r ~ o n s c i o u s ~ i ~ r : ~  about 
oiicc a wcek: "Sometilncs he ~ v i l l  11x1-e a reaction n i t l i iu  thrc'e days aiid 
sometinleb he n i l l  go a \leek or  ten (lays without a reaction. . . . 
TITllen lie docs run a reaction, there is a lapsc of coma, persp i ra t lo i~  
breakr  our, lie gets slecx1)y a ~ l t l  tlosin't k ~ o w  what  lie 1s doing, ~11~011- 
sciou.. h o t l i e r  t ims  llc pets crazy, tloeari't k n o n  n l i a t  lie is doing. 
. . . Last  n c e l ~ .  dur ing  csainil~atioliq, h e  h a d  t\ro reactions. I mean 
reac t io i~s  f rom i l ~ s u l i r ~ . "  

T l iew n a s  also espcrt  medical o p i ~ l i o n  evidence in  suliport of plain- 
tiff'.: claim, a i ~ t l  similar testiniol~p, offc~recl by  defentlant i n  o p p o s i t i o ~ ~  
t o  h i <  l i g h t  to r c c o ~  er. 

J u t l g r i ~ c l ~ t  0x1 t h e  rcrdict  f o r  plaintiff, f r o m  vihicli tlie defendant ap- 
peals, relying l)r iucl l ia l l~-  upon i t s  escel)tion t o  the  rcfusal of the court  
t o  sustain i t \  dcmurrer  to  the evidence. 

12. I?. 1T7rl1ru~nc aml C'afhey  cf -1lclCinney for plaiizfitt. 
Smzfh, l l ' h n ~ f o i z  cC- IIuc7g/ns, I l a ~ k i n s ,  Iran T'l'r n1;le d? 1T'alfon, and 

John h a r d  f o r  dc fendan f .  

S T A C ~ ,  C'. J., after s ta t ing t h e  case: The evider~ce n a s  amply  suffi- 
cient to  ca r ry  the  case to  t h e  jury.  Guy ?;. Ins. C'o., 206 S. C., 118, 
l i 2  S. E., b85 ;  B a k e r  c. Ins. (lo., 206 K. C., 106, 1'72 S. E., 882; 
IVzsskellc~j r.. Ins. C'o., 605 N. C., 496, 171 S. E., 862;  X i f t h e l l  1 . .  Assur- 
al-zcc Society, 20.3 S. C., 721, 172 S. E., 497; BLLIIuIJ; 2). Ins. Cfo., 200 
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N. C., 642, 1 5 5  S. E. 185. T h e  witnesses differed sharp ly  i n  the i r  
observations a n d  conclusions. T h i s  made  i t  a mat te r  f o r  :he twelve. 

It mill be o b s e r ~ e d  that  plaintiff's disability arises out  of a n  incurable 
disease, diabetes mellitus, which calls f o r  careful  t reatment  a n d  close 
observation, to  prevent its progressing and causing death.  I t  is  the  p a r t  
of wisdom, so h i s  physician thinks, t h a t  plaintiff re f ra in  f r o m  t h e  ordi- 
n a r y  exactions of a fixed e m p l ~ ~ v m e n t  t o  insure h i s  l i v i n ~ .  S u c h  total  
and  permanent  disability, we apprehend, was  reasonably wi th in  the  con- 
templation of the  part ies  when t h e  policies i n  suit mere .mit ten.  Pru- 
dential Im. Co. 1 % .  Faullcner, 68 Fed .  ( 2 d ) ,  676 ;  illutual 3enefit Realth 
and dccidenf Asso. v. Xafhis, 142 So. (Miss .) ,  494. 

T h e  principle announced i n  l'higpen v.  Ins. Co., 204 Y. C., 551, 168  
S. E. 845, t h a t  one who receives $40 a month  as  a court  cr ier  cannot  be 
regarded a s  wholly disabled "from pursuing a n y  occupation whatsoever 
f o r  remuneration or  profit," is  nei ther  controlling nor  applicable t o  the  
facts  of the  present record, f o r  i t  cannot be said, as  a mat te r  of lam, t h a t  
a t tending school is  pursuing a n  occupation f o r  remunerat ion or  profit. 
U.  8. I ? .  Scof f ,  50 Fed.  ( 2 d ) ,  773. Likewise, the  cases of Boozer v. 
.-lssur. Socief?y, 206 N .  C., 845, and  Buckner T .  Ins. Co., 172 N.  C., 762, 
90 S .  E., 897, a r e  distinguishable. 

T h e  case presents bu t  lit t le more t h a n  a n  issue of fact.  Upon  sharply 
conflicting evidence, th i s  h a s  been found i n  favor  of t h e  plaintiff. T h e  
rulings of the Super ior  Court  a r e  free f r o m  reversible error. 

T h e  other  matters  debated on briefs a re  not sufficient to affect t h e  
result. 

Affirmed. 

STATE v. J. CLYDE RAY. 

(Filed 28 January, 1935.) 
1. Judicial Sales A 

A commissioner appointed by the court to sell lands ar,d disburse the 
proceeds according to lam is not a trustee in the general meaning of that  
term, nor an agent either of the court or the parties to the suit. 

2. Embezzlement B d-Charge in this case held insdcient in failing to 
explain law arising upon the evidence. 

The indictment charged defendant with embezzlement of funds, in one 
count a s  commissioner appointed to sell lands, and in a second count a s  
agent and attorney. The evidence tended to show embezzlement by de- 
fend:ant of funds coming into his hands solely as  commiwioner: Held, 
the charge of the court which f a i l d  to point out the distinction between 
the counts in the indictment, and which left the jury with the impression 
that both counts were valid, was inadequate, C. S., 564, 4268, the 
sole question to  be considered by the jury being whether defendant 
had embezzled funds coming into his hands as commissioner. 
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3. Embezzlement B c- 
In a prosecution of defendant for embezzlement of funds coming into 

his hands as commissioner to sell lands. defendant is entitled to have 
the jury consitler the fact that defendant v n s  lookinq for some of the 
heirs a t  the time he filed his report showing his failure to ncrtrunt for 
some of tlic funds. 

, ~ P I T I L  1)' defendant f r o m  Cranmer,  J., a t  -1ugust Term, 3934, of 
ORAAOE. 

('riminn1 l)roqccution, tried upon indictment charging the  defendant 
( a  person over t h e  age of sixteen years)  i n  one count, "as conimissioner 
of tlic Superior  Court  of Orange  County, and  as  agerlt of the  Superior  
Court  of Orange  County, and the  aforesaid parties," with receiving, 
l i a \ m g  111 111s p o s ~ s s i o n ,  and embez7ling $2,035, the property of J. L. 
Plic.11)- ant1 othcrs, and  i n  a sceoncl count, "as agent and  at torney of 
J. I,. Phelps  and othcrs." with rr~eeir ing,  hav ing  i n  h i s  possession, arid 
e n l h e u l ~ r ~ q  thc. said $2.933, etc. 

T11c CT idcnce on 1)elialf of the S ta te  tends to  sliow t h a t  on 8 December, 
1930, ~ I I  a speci:tl proccetlir~g pentling i n  t h e  Sul)erior Court  of Orange  
County entitled, " J o h n  L. P h ~ l p s  ef  al. 7>. Ida Hughes e t  al.," the  defencl- 
an t  n a s  appointetl corrirniisio~~cr to sell the lands belonging to the  e ~ t a t c  
of Jol ln Valone.  T l ~ c  defrlltlant entered upon his  dutiei,  sold the lands as 
clirectetl, a l ~ t l  took into h i s  pos~es ioo" ,  a s  such commissioner, tlle pro- 
ccetli tlcr i ~ e t l  tllerefrom, $1,363, untl has  failed t o  :iccount fo r  $2,953 of 
sa~c l  f ' u l ld~ ,  tliough repeated cltnlantls have been made upon llim for  their  
propcr tli ibursrment. T h e  defendant told s e ~ e r a l  of the heirs  that  "lie 
11ad collected al l  the moneys," :mcl O t i ~  I). Blackwcll testified: "He  
told mc  tha t  llc got a l l  tlle money and  he was g o i ~ ~ g  to pay  it  ou t  r ight  
a n  ay, but 11e n e ~  c r  did." 

Tlle clerk of t h e  c30urt testified : " I n  the  statement filed 8 October, 
1032. J I r .  R:ty :~dniittc.tl lie had  not x ~ c o u n t e d  for  $2,967. Later ,  cer- 
t x i t ~  c r ~ t l ~ t s  ru t  it  i lonn to $2,935. I don't th ink  all  the  heirs  had  been 
ascc,rtailietl, hut n o t l ~ i r ~ g  r:lnle 111) about that  un t i l  a f te r  this  account was 
filed, qliowilig the  balance due a t  t h a t  time." 

A11 ac2count was c a r r i t ~ l  by "J. Clyde Ray .  Commissioner," a t  the  
Farn le rs  and  N e r c h a ~ ~ t s  Bark of Hlllqboro (which smms to ha1 e been 
operlctl oli 23 August,  1929),  and b ~ t ~ v c e ~ i  the  dates of 21  February ,  
1931 j n l l e l ~  thc aecoullt slionetl a halalice of S8c.) and  23 October, 
1031, tlcpoiits amounting to $4,429.10 \ \ere  credited to  said account. 
X u ~ l ~ e r o u s  sniall c~llccks, or cr 230 i n  number, n e r e  d r a n n  against th i s  
account betneen 23 February ,  1931, ant1 2 ' i  Apri l ,  1933. O n  t h e  la t ter  
date  the account slioned a balallce of thirty-one cents. 

T h e  tlefclidatlt offered no er idel~ce,  but relied upon his  motion to 
~ ~ o r i s u i t .  
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The court, in charging the jury, defined embezzlement as follows: 
"I instruct you that  embezzlement is  a breach of trust by misapplying 
or converting the property entrusted to a person, when done with a 
fraudulent intent." Exception. And again : "Another definition of 
embezzlement is about the same thing, but in different woi-ds, gentlemen, 
is the fraudulent conrersion of property by one who has lawfully ac- 
quired possession of it, for the use and benefit of another " Exception. 

Verdict: Guilty in the manner and form as charged in  the bill of 
indictment. 

Judgment:  Imprisonment in the State's Prison for  not less than 
three nor more than five years. 

The defendant appeals, assigning errors. 

Llttorney-General Brummitt and Assistant Bttorneys-Gsneral Seawell 
and Bruton for the Sfate. 

S .  -11. Gaffis,  Jr., and R. 0.  Everett for defendant. 

STACY, C. J. I n  Peal v. Xartin, ante, 106. 176 8. E.. 282. it 
mas said:  "A comn~issioner appointed by a court of equity to sell land 
is empowered to do one specific act, viz.: to sell the land and distribute 
the proceeds to the parties entitled thereto. H e  has no authority and 
can exercise no powers except such as may be necessary to execute the 
decree of the court. Immediately upon his appointment lie ceases to be 
an  attorney or agent for either party, but becomes in a certain sense an  
officer of the court for the specific purposes designated in the judgment." 
And later, i n  the same opinion : "A commissioner is not a trustee within 
the general meaning of that  term." The holding was that  an  action 
brought by one of the parties against a comn~issioner for money had and 
received was barred by the three-year statute of limitations. I t  follows, 
therefore, that  the status of a commissioner ax~pointed to sell land is  not 

L A  

that of a trustee, generally speaking, nor of an  agent, either of the court 
or  of the parties to the suit. Thus, it  would seem, in view of the evi- 
dence in the case, that  the definitions of embezzlement, given by the 
court to the jury, were hardly sufficient or adequate. C. S., 564. T h e  
defendant could not be convicted on the second count as  agent or attor- 
ney, but only on the first as comn~issioner. C. S., 4268. This  distinc- 
tion was not pointed out to the twelve. Indeed, the jury was left with 
the impression that  both counts in the bill were valid, and that  a con- 
vict ion might be had on either or both. I t  appears 'that, as commis- 
sioner, the defendant was seeking to locate some of the heirs a t  the time 
he filed his report. H e  was entitled to have the jury consider this fact 
in passing upon his conduct as commissionc~r. S. v. Lancaster, 202 
X. C., 204, 162 S. E., 367; S. v. Eubanks, 194 N. C., 339, 139 S. E., 
451; S.  u. Summers, 141 N. C., 841, 53 S. E., 856. 
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TThethcr the  d e f e ~ ~ d a i i t  had  cnlbe7zled a n y  p a r t  of the  fund3 nliicli  
came into 111'1 l~ai idb as c o r ~ l i n i ~ b i o i l ~ r ,  and  not as  agciit o r  attorntzy, n a s  
thil 1 Y . w  a r i . i ~ ~ g  on the e ~ i t l c ~ ~ c c .  ,q. c.  G d l e d g ~ ,  173 S. C.. 746, 8 1  
S. E., 362;  L\. 1 % .  ( o l ~ o o ~ l ,  206 S. C., 388, 174 S. E., 91 ;  S. c. J l ( I ) u ~ ~ a l t l ,  
133 S. C., 610. 45 S. E., 542. T h s ,  and  this alone, n a s  tlie question to 
he tlttcrrnii~eil b y t l i e ~ u r y .  S'. r .Fous t ,  1 1 4 3 .  C., 842, 19 S. E., 27.;. 

T h e  rccorcl alYo tllzcloses that ,  o ~ e r  ohjrction, the  prosecut1011 \ \as  
allonctl to sliow t h e  surety on tlcfentlant's bond, as  comrmqsioner n a s  
norr "111 the h a ~ i d s  of a r e c e i ~  er, being liquidated by  tlie C'omn~is~ioi ier  
of I ~ i ~ u r a r i c e  of the S t a t e  of S e x  York." T h e  pertinency of this  e ~ i -  
dence 1s not apparent .  

S e n  trial.  

H O R A C E  KEITH r. LIGGETT b MYERS TOBACCO COAIPASY 

(Filed 28 January, 1935.) 

Food -4 *Evidence llcld insufficient to connect manufacturer with for- 
eign substance found in tobacco by consumer. 

Evidence that plaintiff purc.ha~e(1 a plug of chrwing tobacco from n 
retail mercl~ant of the same brand as  manufactured by tlt~fendant, mlcl 
that the tobacco contained a fort'ign, deleterious substance c'ansing injury 
to plaintiff is i~~sufficient to rcxsist clefel~dant's motion as of nonsuit. 
There is no evide~ice to sho\\  a cwnl~lete chain from the manufacturer to 
the consumer. 

~ P E I L  by plaintiff f r o m  6'ranmer, J., a t  September, 1934, @ i \ i l  
Term,  of DL XHASI. , I f i rmed.  

Tliir nas  a c i r i l  action, tried before Hon.  E. H. Cranmer,  Judge,  a t  
the Scpternber Term,  193.2, of the Superior  Court  of Durliani County. 

T h e  plaintiff alleged tliat on or about 9 September, 1033, lie pur -  
cl~asetl a 11icc.e of ' .Spark Plug" tobacco f r o m  the  store of J. T. X a y ,  i n  
tlie citx of' Uurha111, a u d  pa id  f i ~  c. cents ( j c . )  f o r  i t ;  t h a t  ioon af ter  he 
purcllased \aid tobacco, he  took a c l ~ e w  of it  and tlisco\ered thitt there 
n u s  a b ~ g ,  long, grec~l-looking bug embedded i n  t h e  piece of said tobacco, 
and a5 a result thereof h e  became sick, suffered se le re  pa i l~a ,  ~ v a s  co11- 
filled to his  bed f o r  a f e n  d a p ,  and as  a result of said sickness lozt about 
t n  o n eeks f r o m  his  work ; tliat he n as employed a t  the  t ime he  became 
sick and incurred a doctor's and  medical bill. He alleged negligence 
on the par t  of tlie defentlant i11 manufac tur ing  tlie said tobarco and 
t h a t  t h e  said negligelice n a s  the  sole, efficient, and proximate rause of 
h i s  sicknew and  i n j u r y  and  prays  fo r  damage i n  the sum of $2,000. 

The defel~dal i t  ill i ts  a n s n e r  admit ted tha t  it  iilaiiufactured a brand 
of tobacco k n o n r  as  "Spark Plug," but denied ally negligence on i ts  
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part in manufacturing said tobacco. The defendant introduced no evi- 
dence and a t  the close of plaintiff's evidence the defmdant made a 
motion for judgment as i n  case of nonsuit. C. S., 597. The  court 
below allowed the motion. Plaintiff excepted, assigned error, and ap- 
pealed to the Supreme Court. 

J .  Grover  Lee,  S. J .  B e n n e t t ,  and  A. A. McDonald  for plaintif f .  
Fu l l e r ,  Reade  & Fuller for de fendan t .  

CLAIIRSOX, J. The principle involved in this case is set forth in 
C o r u m  v .  Tobacco Co., 205 K. C., 213. This  decision was cited with 
approval in S f r a u g h n  c. Coca-Cola Co., 205 n'. C., 836. I n  the C'orum 
case, supra ,  the evidence was (p. 214) : "The defendant manufactures 
a brand of plug or chewing tobacco known as 'Apple Sun-cured.' I t  
sold some of this tobacco to J. W. Smitherman, a wholesale merchant 
i n  Winston-Salem, who i n  tu rn  sold i t  t o  Norman Brothers a t  Eas t  
Bend, in Yadkin County. On 4 June,  1931, the p l a i n t 8  bought a plug 
of i t  from h'orman Brothers." The evidence in that  action was suffi- 
cient to be submitted to the jury to show a complete chain f rom the 
manufacturer to the consumer. There is  no sufficient evidence in the 
present action to be submitted to  the jury on this aspect, and therefore 
there was no error in the judgment of nonsuit in the court below. 

The judgment of the court below is 
Affirmed. 

AULENO FLYNT PORTER ET AL. V. JEFFERSON STANDARD LIFE 
INSURANCE COMPANY. 

.(Filed 28 January, 1935.) 

1. Mortgages H b-Continuance of restraining order against foreclosure 
of A r s t  deed of trust in suit by  junior lienor upheld in this case. 

In a suit by a junior lienor to restrain foreclosure under a first lien 
on the lands, the continuance of the temporary restraining order to the 
hearing upon the contention of the junior lienor that the amount due on 
the first lien is in dispute will not be disturbed on appeal where it 
appears that the continuance results in no injury to -he first lienor, 
although the first lienor contends that the amount secured by the first 
deed of trust is no longer in dispute. 

2. Injunctions D b- 
A temporary restraining order will ordinarily be continued to the 

hearing upon a prima facie showing for injunctive relief when it appears 
that no harm can come to defendant from such continusnce, and great 
injury might result to plaintiff from its dissolution. 
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A \ ~ ~ ~ h i ~  by (Iefcndants from I f i l l ,  Sprc ia l  Judge, at  July-Alugust 
Term, 1034, of F ~ R ~ Y T I * .  

C ' i d  action by liolder of the sclcond deed of trust to restrain fore- 
closure of firqt deed of trust until thc correct amount of tlie intlehted- 
ncqq due under the prior licn can he ascertained and determined. 

From an orilcr continuing the temporal-y injunction to tlie hearing, 
thc defendants appeal. 

TT7illiam Por ter  for p la in t i f f s .  
J f a n l y ,  Bcndrcrr d 1T70n~b7p and  S m i t h .  W h a r f o n  & I I~ldqin~ for  de- 

fcnt lanfs  Iiiszirance C o m p a n y  a n d  ,Jzilian P r i c e ,  f r u s f c e .  

ST.~CP, C. J. Plaintiffs ground their action on the decisions in TT7ilson 
v. T r u s t  Co., 200 N. C., 788, 1.2 S. E., 479, and ParX-cr ('0. 1 % .  B a n k ,  
200 h'. C.,  441, 1.57 S. E., 419, nherc  it n a s  held tliat a junior lienholder 
is entitled to know t l i ~  amount legally due and collectible nntler '1 prior 
cncunlbrancc qo tliat lie may propcrlv protect his interests against fore- 
clowrc. R r o a d h ~ r r j t  I - .  TjrooX.s, 19-1 S. C., 123, I13  S. E., 576; Rrlcy 
1 % .  h'ram,  134 S. C., 500, '70 S. F., 997. 

Spcalring tlircctly to the point in lTTilson v.  7'rurf  Co., s ~ r p r a ,  f ' o n ~ o r ,  
J . ,  t lel i~cring t l l ~  opinion of the Court, said : '(Plaintiff ill this action is 
]lot tlic tlehtor oil tlie bo~~cls secured in the (first) deed of trt1.t; lie is 
junior niortgagec. -19 such, he iq under no obligation, legal or moral, 
to pay thc :mounts due on the bontls. I Ie  has the right, enforcc.ahle in 
t l i~z  nctioii, to liar e the trniou~it due on the hollds secured hv thc dccd of 
trust, which has priority oror the mortgage by nhich  his note i j  xcurecl, 
:~liccrtni~~ecl and definitely dctermine(1, and upon p a y n g  the a n ~ o m ~ t  so 
ascertaiued and definitely determined to have the bontls and the tleed of 
trust assigned to him. E l l i o f f  v. B r a d y ,  172  S. C., $25, 90 S. E., 051. 
I - l~ t l l  tIi19 amount, nliicli is in cont ro~ersy  hetneen plaintiff and the 
:~n \v , t r i~ lg  tltfcntlantr, has hcen ascertained and definitely determ~iecl, 
plaintiff is entitled to haye the sale of the land described in the com- 
plaint, under the pover of sale contained in the deed of trust, enjoined 
a11t1 xstraiuctl.  I'arXc~. Co. c. R a n k ,  200 N .  C., 441, I57 S. E., 110." 

111 the instant case it 1s conterlded by the  defendants, to nhich  the 
plaiutiffs do not aswrit, that the amount secured by the first deed of 
trust 1s no longer 111 dlsputc, hut as the co~itirluance of the temporary 
rc~t ra ln i i ig  order is without apparent injury to the defential~ts, the 
judgment nil1 not he tlisturbetl. Boush lar  v. 1T7illis, an te ,  511, and 
cases there cited. 

I t  is the general practice of equity courts, upon a prima facze show- 
ing for i n j u n c t i ~  e relief, to continue the restraining order to the hearing, 
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when it appears that  no harm can come to the defendant from such con- 
tinuance, and great injury might result to the plaintiff from a dissolu- 
tion of the injunction. Cul l ins  9. S t a t e  College, 198 I T .  C., 337, 151 
S. E., 646; H u r w i f z  v. S a n d  Co., 189 N .  C., 1, 126 S .  I:., 1'71; S e i p  v. 
Il 'righf,  173 X. C., 14, 91 S. E., 359. 

Affirmed. 

STATE v. JACK HOOKER. 

(Filed 28 January, 1935.) 

1. Criminal Law L d- 
The failure of defendant to file a brief on appeal works an abandon- 

ment of the assignments of error. 
2. Criminal Law L a-Appeal in this case is dismissed for failure of de- 

fendant to prosecute the appeal in accordance with Rules of Court. 
The appeal in this case is dismissed for failure of defmdant to prose- 

cute the appenl in accordance with the Rules of Court, the defendant 
having failed to take any steps toward perfecting the ~ppea l  after the 
service of case on appeal on the solicitor, but  as defendar t was convicted 
of a capital felony, the appeal is dismissed only after an  inspection of 
the record for errors appearing on its face. 

APPEAL by defendant from Hill, Special  J u d g e ,  at  April Term, 1934, 
of FORSPTII. 

Criminal prosecution tried, upon indictment charging the defendant 
with the murder of one Sallie Anderson. 

Verdict : Guilty of murder i n  the first degree. 
Judgmcnt : Death by electrocution. 
The  defendant gave notice of appeal. 

Af ton leg-Genera l  B r u m m i t t  and  Assis tant  At torney-Gzneral  Seawel l  
for the S t a t e .  

S o  counsel appearing for de fendan t .  

STACY, C. J. The e~ idence  on behalf of the State tends to show that  
on 4 March, 1934, the defendant shot and killed Sallie Anderson under 
circumstances indicative of a mind fatally bent on mischiaf and a heart 
devoid of social duties. On the day of the homicide the d2ceased was in 
her apartment, in company with Bryce Mobley and others, when the 
defendant appeared a t  the door and said:  "Sallie, when I am talking to 
you I can't tell you a damned thing. Bryce can. Comt? here, I hare  
got something to tell you." The defendant and the deceased went into 
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a n  adjoining room, "nalking side by side." P r e t t y  soon t h e e  pistol 
shots n e w  heard arid Sallie Alnderson v a s  seen to fal l  across the  bed 
mortal ly  n oundetl. SeI era1 of t h e  guests fled f r o m  the scene. 

T h e  defendant conteiided that  the shooting was accidental, hut the 
j u r y  rejected tliis theory of the lrilliag. 

Noticc. of appeal  v a s  g i ~ e n  i n  opcn court, arid the defendant was  
al loned to l~rosecute the  same i t 1  fo7ma paupe r i s ,  but  this  has  11ot been 
tlolic ill accortlmice \\it11 the  rules g o ~ c r t ~ i n g  5uch procedure. ,T. v.  
Bmzr 7 1 ,  206 K. C., 747, I75  S. E., 116. I n  the  first place, the  defend- 
ant 's qtaten~cnt  of case on a p l ~ e a l  n a ,  not serrcd. on the solicitor un t i l  
some t ime i n  J u l y ,  1934, long a f te r  tlie t ime f o r  scrr ing tllc same liad 
c ) s p ~ r r d .  Y t ~ i i f h  r .  Sniitk, 199 S. C'., 463, 134 S. RE, 737, thouqli tliis m a y  
l i a ~  e h e n  extended or n a i l  cd. R o b e ,  fs r.  Bzis C'o., 193 S. C., 779, 133 
S. E.. 391. a l ~ t l  liotliing mores 1i:ls h e m  tionc. S. 7.. Ray, 206 S. ( '  , 736, 
17.5 S. E., 109;  TT7eutci .  1 , .  Uatnpto~t,  PO6 N. ('., 741, 175 S. E . ,  110. 
1 1 1  tlw next 1)1:u,c, no hricf has  been filctl fo r  tlic appellant i n  thi- Court,  
v111cll nc~rlis all a b n ~ ~ t l o n m r n t  of t l ~ c  n w g n m e n t s  of error, S. 1 % .  Lca ,  
PO3 1. ( '  , 13. 164 S. E., 737, ant1 110 error  appears  on t l i ~  faccl of the  
r c ~ o r d .  S. 1%. I l a ~ ~ t l c i ,  206 S. C., 5GS, 174 S .  E., 451; S. I.. l<l:tln~,y, 202 
S. ( I . ,  706, 161  8. E. ,  23. 

T h e  al)llral 111ust be d i v n i w d  i n  accor t la~~cc  nit11 the u-llal practice ill 
suc.11 rase.. S. I , .  Johnson, 203 S. C., 610, 172 S. E.. d l 9  ; P I  ur f t  c. 
I1700rl, 199 S. C., 785, 156 K. C'., 126. 

Appeal  dismissed. 

STATE v. IIAS TUTTLE. 

(Filed 25 January, 1035.) 

1. Seduction B d- 
In a prosecution for seduction tcsti~nony of witnesses that l~rosecutris 

told them she was engnged to defendant is competent in corroboration of 
lirosecutris's testimony that tlcfcnclnnt promised to marry her. 

2. Criminal Law I e- 
\\'here tcstimonj- is conll~etent as  corrol~oratire evidence, the failure 

of tlic trial court to so restrict its admission will not bc held for error 
in the al1se11c.e of :r request to that effect by defendnnt. 

3. Seduction B d-Testimony of prosecutrix as to each essential element 
of tlie offense held supported by other evidence in this case. 

111 tliis 1)rosccution for seduction, tlefendant's objection to the sufliciency 
of tlic evitlt\nce on  the ground that he coultl not be convicted on the un- 
sul~i~orted twtimoliy of prosfmtris ,  is no t  sustained, the testimony of 
1)rtrsecntris on each essential clement of the offense being supgorted by 
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other testimony, the promise of marriage by testimony of witnesses that 
prosecutrix told them defendant was going to marry her and by testimony 
of conversations between prosecutrix and defendant and by the circum- 
stance of their long and constant association, her virtue by evidence of 
her good character, and the intercourse by defendant's admission. C. S., 
4339. 

4. Criminal Law L d- 
The requirements of Rule 28, relating to setting out and numberiug 

exceptions and assignments of error with authorities relied on classified 
under each assignment, and with reference to the printed pages of the 
transcript, are pointed out. 

APPEAL from&kment,  J., at  April Term, 1934, of STOKES. N O  error. 
The defendant was tried and convicted upon a bill of indictment 

charging the seduction of an innocent and virtuous woman under prom- 
ise of marriage, in violation of C. S., 4339. From judgment pronounced 
upon the verdict the defendant appealed to the Supreme Court, assign- 
ing errors. 

Attorney-General Brurnmift and Assistanf Attorney-General Seawell 
for the State. 

Jt'. Reade Johnson for defendant appellant. 

S c r r ~ ~ c ~ ,  J. The basis of what appears to be the defendant's prin- 
pal eweptive assignments of error is the court's allowing certain wit- 
nesses to testify that the prosecuting witness told them of her engage- 
ment to the defendant and of their purpose to be married. These ex- 
ceptions cannot be sustained. I n  S. v. Pace, 159 N .  C., 462, wherein the 
defendant was charged under the same statute as is the defendant in this 
case, it is written: "It  is settled that  statements to others that the 
prosecutrix and the defendant were going to be married are competent 
for the purpose of corroborating the testimony of the prosecutrix that 
the defendant had offered and promised to marry her. S. v. Kzncaid, 
142 K. C., 657; 8. v. Whitley, 141 N.  C., 823." Nor wtls this evidence 
objectionable because the court did not instruct the jury that  i t  was 
admitted only for the purpose of corroboration. ". . . Nor will i t  
be ground for exception that  evidence competent for sorie purpose, but 
not for all purposes, is admitted generally, unless the appellant asks, a t  
the time of its admission, that i ts  purposes be restrictec to the use for 
which it is competent. S. v. Steele, 190 N. C., 506, 330 S. E., 308; 
Rule 21, Supreme Court, 200 N. C., 827." S. v. McKeithan, 203 
N. C., 494. The appellant did not ask that the purpose of the evidence 
be restricted. 

The proviso that  "the unsupported testimony of the woman shall not 
be sufficient to convict" is fully met in that  the testimony of the prose- 
cutrix was corroborated in  respect to  each essential element of the 
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offel~se charged:  a s  to  t h e  promise of mar r iage  by  evidence of the prose- 
cutrix'  statements t o  others, and  by the  vi tness  who "heard them talk- 
ing," and  by the  fur ther  circumstance of the long and  constant associa- 
tion of the  defendant with the  prosecutrix; as  to h e r  innocence and 
v i r tue  by  the evidence of her  good rharac te r ;  and  a s  to the  intercourse by 
tlie admission of tlie defendant. 

While  Tve have endeavored t o  ascertain t h e  exceptions relied on by  the 
defentfailt, and  the  reasons assigned f o r  such reliance, n7e call a t tent ion 
to the fact  t h a t  his  brief does not comply with R u l e  25 of this  Court ,  
200 N. C., 831, i n  tha t  i t  fa i ls  t o  "contain, properly numbered, the 
several grourlds of csception and  assignment of e r ror  n i t h  reference t o  
pr intcd page5 of t ranscript ,  and the  authorities relied on classificd 
under  each assignment; . . ." 

011 t h e  record we find 
N o  error. 

(Filed 28 January, 1935.) 
Mortgages F c- 

A complaint alleging that a mcxtgagec in possession by frnud and nrti- 
lice procured the mortgagors to deed him thcir equity of redemption is 
good as against a demurrer un:iff'cctetl of admissions made by counsel 
in response to interrogation by the court. 

, \ P ~ . . I L  by plaintiffs frorn C'runnzer, J., a t  Apr i l  Term,  1031, of 
B L A D ~ .  

( ' 1 ~ 1 1  action i n  cjectnlent, fo r  a n  accounting, and  to remove cloud f r o m  
title. 

Tlitx coinplaint allcgcs : 
1 .  '1'11:~t on 1 A h - ,  1922, t h c  plai~i t i f fs  executed to E. J. C o s  a ~ n o r t -  

gltge O I L  their eightccli ncrei of land s i tuate  i n  Blnden Couuty, to secure 
 pa,^ 111cnt of their  cert:uil ilidcbtedilc~ss to h ~ m .  

2. T h a t  011 1 S o x r m h r r ,  1033, the  said 3:. J. C'os, mortgagee, agrcetl 
to tal,o o ~ e r  said lal~cls, a i ~ d  out  of the  crops t o  p a y  taxes, dues to  t h e  
I;etler;~l Lmltl Bank ,  etc., and  to  restore possession of salt1 prrnllses a t  
the c11t1 of f i ~  e J ears  f ree  a d  c l ta r  of all  e ~ ~ c u m h r a n c e s .  

3. T h a t  thereafter,  011 1 I)cccmber, 1028, by artifice, f raud ,  ctc , the 
sail1 1'. J .  C'ox forcu l  the l)laintiffs ngainqt their  \ \ i l l  to execute tlectl 
f o r  saitl prenli\es to 1i111iwlf and v i f e .  

4. T h a t  0x1 5 I>ec.rmbcr. 1933, wi th  intent  t o  cheat and  deprive t h e  
plailitiffs of thcir  c q u ~ t y  of rctlcnlption i n  said land., the  said E. J. C o s  
a ~ i t l  n ife, with ful l  kiio~rlctlgc :~ntl ulterior tlesign, attempted to sell the  
same to their  cotlcfcudalit, L. I1. I Iayes ;  
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Wherefore, plaintiffs pray for relief: 
The  following judgment was entered: " I t  appearing to the court 

upon the reading of the pleadings and admissions of counsel in response 
to questions by the court that  the plaintiff has not pleaded facts suffi- 
cient to constitute a cause of action, and that the plaintiff is not entitled 
to recouer of the defendants, or either of them; 

"It  is now, on motion . . . ordered and adjudged that  . . . 
this action be and the same is hereby dismissed." 

Plaintiffs appeal, assigning errors. 

A. ill. Xoore for plaintifs. 
Hector H .  Clarls for defendants Cox. 
R. J .  Hester, Jr., and Oliver Carter, Jr., for defendant Hayes. 

STACY, C. J. W e  think there was error in dismissing the action as 
upon demurrer to the complaint. Where a mortgagee takes from his 
mortgagor a deed for the mortgaged premises, under circ!umstances such 
as here alleged, the transaction is open to investigation, with the burden 
of fairness upon the mortgagee. Hinton v. West, post, 708; Jones v. 
Williams, 176 N. C., 245, 96 S. E., 1036; Cole v. Boyd, 175 N .  C., 555, 
95 S. E., 778; Jones v. Pullen, 115 N .  C., 465, 20 S. E., 624. I n  this 
jurisdiction the principle is often referred to as  the "doc:rine of McLeod 
v. Bullard," 84 N .  C., 516, approved on rehearing, 36 N. C., 210: 
"Where a mortgagee buys the equity of redemption of his mortgagor, 
the law presumes fraud, and the burden of proof is  upon the mortgagee 
to show the bona fides of the transaction." 

We are not advised as to  what admissions were made by counsel in 
response to the court's interrogatories, but the complaint would seem 
to be good as against a demurrer. Dix-Downing v. White,  206 N .  C., 
567, 174 S. E., 451. 

Rerersed. 

UNION CENTRAL LIFE INSURANCE, INC., v. G. F. BC'LLARD ET AL. 

(Filed 28 January, 1935.) 

1. Appeal and Error E g- 
Where there is a conflict between recitals in the case on appeal and the 

judgment appealed from, the recitals in the judgment are controlling. 
8. Appeal and Error E a-- 

Where the pleadings are omitted from the record by agreement of the 
parties the appeal will be dismissed, since the pleadings are necessary to 
inform the Court of the nature of the action or proceeding and the Court 
can judicially know only what appears on the record. Rule 19, sec. 1. 
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.ZPPEAL by deferitlarits f r o m  C'rannzer, J., a t  M a y  Term,  1934, of 
BLADEX. 

S u m m a r y  proceedi i~g i n  ejectment, tried hcfore a justice of tlie peace 
on 3 ,\l)ril. 1934, nliicli resulted i n  a judgment f o r  the  plaintiff. 

Iii the agre td  statcnleiit of case oil appeal  it  a p p r a r s  t h a t  "oil I1 
Apri l ,  1934, tlie justice of the peace duly s e ~ i t  u p  the  cicfciitlailt's case oil 
appe:rl ant1 the same was duly tlocheted by tlic clerk of t h e  S u p c r ~ o r  
Court." S o t i c e  of appeal,  dated I1 ,\pril ,  1934. slionilig <errice 1)y 
sheriff on counstl and  agent f o r  plaiiitiff, "tiiile 11 :30 a.m.," also ap-  
pears in  the  agreed statcrilcnt of case on  appcal.  

B u t  i t  is  recited in  the jutig~nerit, "and i t  f u r t h e r  appearing to tlie 
court  f r o m  the records, and  by admission of couiisfl fo r  defendants, t l iat 
no notice of appeal  was given i n  ope11 court,  arid t h a t  thereafter  iio 
notice of appeal  n a s  c w r  se r ted  upon the plaintiff as  by s tatute  i n  ~ u c l i  
cases made  arid p r o ~ i d e d ,  and  tliat no proper notice of appeal  hay ever 
been given t h e  plnilitiff"; 

Ken, therefore, on motion of couiisel fo r  plaintiff, appcarliig ~pec i f i -  
cally f o r  tlie purpose of moving to dismiss the appeal,  i t  is  "ortlered 
and  tlecrcetl tha t  the appeal  of tlie tlefciidaiits be and  tlle same is hereby 
disnii~secl." 

F r o m  this rul ing t h e  defeiidaiits appeal,  assigning errors. 

O l i r c r  C a r t e r ,  JT . ,  a n d  If. 11. CluvL fo r  plairri i f  
-1. X. J l o o r e  for  c lc fendanfs .  

STICE', C. J .  I t  ni l1  be obserred tliat there is  a n  apparent  conflict 
betneerl n l i a t  appears  i11 t h e  judgrl~ent  and the caqe on appeal.  IVherc 
sucli conflict (xiits,  tlic recitals n p p e a r i ~ i g  111 the r~corc l  prolwr : I ~ T  roii- 
trolling. Rarf l ro lonl i zr  c. Parr r sh ,  100 X. C., 151, 129 S .  E., 1 0 0 ;  
X o o r e  L .  X o o m ,  185 3. C., 332, 117 S. E., 1 2 ;  )y. I , .  I I ' l ~ c ( ' l ~ r ,  153 X. (I., 
670, 116 S .  E:., 113. "TTlierc t l lwe is n repugna1ic.y betnee11 the recortl 
niitl t 1 1 ~  (.asp stated. t h e  record will coiitrol." 8. I > .  K e c l c r ,  h0 S. ('., 472. 

B u t  fo r  :triotlicr reason the appeal  must be dismissed. I t  is agreed 
"that the nffiil:r\ itq, suiiinioiis, arid pleatlings 71 w e  i n  due  foriii," slid 
t l ~ e r ~ f o r e  they uer i>  omittcd f r o m  the rccord. T h i s  is fa ta l  to tlic np- 
p c d .  lL1gqu~1 ? $ .  1 1 a r 1 r w 1 1 ,  203  3. C., 101? 165 S. E., 3 % ;  11 a f p r s  L .  

TT'afer\, 199 S. C., 667, 1.35 S. E., 561. I t  i s  prorided b y  Rule  19, 
v c .  1, of the  Rulrls of Prac t ice  tliat "the pleadirigs on \\hiell  the case is 
trictl, the Issues, :ind tlle jutlgment appealc~cl f r o m  shall be a lmrt of thp 
traiiscript i n  all  cases." Tlic pleatlings a r e  essential i n  order tha t  n e  
m a y  he a d ~ i s ~ d  as  to t h e  na ture  of the  action or  proceeding. 11-afws  
21. TT'afers, a u p a .  TFTe can  judicially lciion oiily n-hat l)roperly a1)pears 
on the record. 8. I ! .  L u m b e r  C'o., a n t e ,  47, 175 S .  E., 713. 

LZppeal dismissed. 
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J. CLYDE RAY v. ATLAKTIC L I F E  IR'SURAR'CE COMPANY. 

(Filed 28 January, 1935.) 

Usury A *Sum deducted by lender in excess of legal interest must be 
reserved by him as interest in order to constitute u13ury. 

In this action against the purchaser of notes to recov-r the amount of 
interest paid thereon on the ground that the notes were tainted with 
usury, C. S., 2306, it  appeared from the facts agreed that  the borrower 
executed notes for the principal sum borrowed and notes for tlie interest 
on the principal notes from the time of their executicn until their re- 
spective maturities, and that the lender paid the borrolser the principal 
sum borrowed less an amount deducted and retained by I he lender: Held, 
in the absence of an agreed fact or a finding by the court that the sum 
deducted was reserved by the lender as  interest, the tr:~nsaction did not 
constitute usury, and therefore the notes were not tainted with usury in  
the hands of the purchaser. 

APPEAL by plaintiff f r o m  Sinclair, J., a t  M a y  Term,  1934, of ORANGE. 
Affirmed. 

T h i s  is  a n  action to recover a sum of money pa id  by the  plaintiff to  
the  defendant  as  interest on cer tain notes which Trere executed by the  
plaintiff a n d  h i s  x i f e  and a r e  now lield by tlie defendant as  a purchaser  
f o r  value and i n  due course f r o m  tlie payee. 

I t  is  alleged i n  the  complaint tliat the  payee of said notes a t  the d a t e  
of t h t ~ i r  del i rcry knowingly charged and  reeeired f r c m  the  plaintiff 
interest on said notes a t  a r a t e  i n  excess of six per cent per annum,  and 
tha t  f o r  t h a t  reason al l  interest on said notes v a s  forfei ted as  provided 
by statute. C. S., 2306. 

T h i s  allegation is  denied i n  the  answer filed by tlie defendant. 
A t  the trill1 of t h e  action the  part ies  w a i ~ e d  t r i a l  by L u r y ,  and  agreed 

t h a t  tlie court uligllt render  judgmeiit on a statement of facts  agreed 
submitted by them. 

F r o m  judgment on  the  facts  agreed tliat plaintiff recover notliing of 
t h e  tlcfendant, the plaintiff appealed to tlie Supreme Court .  

S. JI .  Gnttis,  Jr , ,  for plainti# 
Gi1c.s LC Giles for t lcfcntlatzf .  

( " o s ~ o ~ ,  J. O n  or about 15  ,Iugust, 1023, the plain iff and  his  v i f e  
c s c c ~ ~ i e t l  and  tl(,li\ eretl to tlie Fcclcral Trus t  Company of Richmond, TTa., 
a t  IIillshoro, S. C'., tell uotes : ~ g g r c g a t i i ~ g  the sum of $3 000, and  t ~ r c n t y  
notcs :~ggregatilig the sum of $000. T h e  consideration f o r  the ten 
liotc>s XI? tlie :tgrc:mc'nt of tlie E'edtral Trus t  Compnnv to lend to the  
plaintiff tlic sum of $3,000. T h e  consideration of tlie twenty notes mas 
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the intercst which nould accrue on the ten notes from their date to 
their respect i~e  niaturities. Upon the delivery of said notes to it, the 
Federal Trust  C o m p a ~ ~ y  delivered to tlie plaintiff the sum of $2,797. 
'(nliich <urn represented all the proceeds of the loan receired by the 
plailitiff." I t  n a s  agreed by the parties that the sum of $203 n a s  
"linowi~igly retained by the lender-the Federal Trust  Company." I t  
does not appear from the statement of facts agreed that the sum of 
$203 n a s  rc!tni~ietl by the Fedcral Trust Company as interest. I t  does 
not appear for nliat purpose the said sum was retained. I n  the absence 
of all agrecn~elit by tlie parties or a finding of fact by the court that 
said sum was reserved by the lender as interest, its retention did not 
comtitnte usury. Bunk v .  Jones,  20.5 S. C'., 648, 172 S. E., 185. 111 

the cited case it was admitted a t  the trial that  the payee of the note 
sued on hat1 charged, reserved, and receired usury or1 the note prlor to 
i ts  purcliase by the plaintiff. F o r  this reason i t  was held in that ease 
that all interest on the note had heen forfeited, even in the halids of an  
illnocent r~urchaser for value. I n  the instant case it is deliied i n  the 
ansxer that tlie payee had charged, reserved, or received usury on tlie 
note prior to its purchase by tlie defendant. 

On or about 19 August, 192.3, the defendant Atlantic Life I n s u r a i m  
Company of Richmond, Va., purchased from the Fetlcral Trust C o n -  
pauy a11 tlic notes nhich were executed by the plaintiff, and became the 
holder for ~ a l u c  in due course of all said notes. ,111 of said liotes- 
both those for priiicipal and those for interest-have been paid by the 
plaiiitiff, some ~o lun ta r i ly ,  and others by foreclosure of the deed of 
trust by which said notes Tvere secured. 

On  the facts agreed a t  the tr ial  of this action, none of the notes which 
plaiutiff esecutcd, and which w r e  subsequently paid, nere  taiiitctl ~ r i t h  
usury. There is no error i n  tlie judgment. 

,iffirmed. 

K A T E  I i E S K I S G T O S  B Y R U M  I-. E R S E S T  BYRUM. 

(Filed 25 January, 1935.) 

Divorce E c-Where wife leaves husband's home without excuse or justifi- 
cation she is not entitled to alimony without divorce. 

\There in an action for alimony without divorce the wife alleges that 
she) left the home of her 1iusb:lnd hccause of his conduct toward her, but 
the jury answers the issue in  conformity with the contention of the hus- 
hand that the wife left his home n-ithout excuse o r  justification, the wife 
is not entitled to alimony. 
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i Z ~ ~ ~ a ~  by defendant from Stack, J., at  June  Term, 1934, of MECK- 
LEKBURG. Rerersed. 

The plaintiff and the defendant were niarried to  each other on 4 
March, 1925. T h ~ y  lir-ed together a s  husband and wife in  a home in 
this State, which was provided by the defendant, until 24 February, 
1932, when tlie plaintiff left the home of the defendant. 

Two children IT ere born of the marriage of the plaintiff and the 
defendant, one, a boy about four years of age, who is 1 1 0 ~  in the custody 
of tlic defendant, tlie other, a girl about on(. year of agt>, who is now in 
the custody of tlie plaintiff. 

This  action m-as begun by the plaintiff on 15 Juncz, 1932, for the 
custody of her son and for alimony without divorce. 

Tlw plaintiff alleges in her complaint that  on 24 February, 1932, 
bccausc of the conduct of the defendant toward her, she left her home 
and n e ~ l t  to the home of her father, ~vhe rc  she has since resided. 

Tile defeiitln~lt i n  his answer denies the allegations c~f the complnint 
v i t h  inspect to his conduct toward the plaintiff, and alleges that plain- 
tiff left his lio~rie ~vithout excuse or justification; he further alleges in 
tlc~fcnse of plaintiff's recovery in this action that  since she left his home 
tlie plaintiff lias on many occasions committed acts of adultery. 

Tho issups suLmittcd to the jury were answered as follows: 
"1. Did the plaintiff commit acts of adultery, as alleged in the de- 

fendalit's answer ? Answer : 'No.' 
"1. Did tlic t le fc~~dant ,  by his  conduct, make the caondition of the 

plaintiff intolerable and her life burdensome, as alleged in the com- 
plaint ? Answer : 'So. '  " 

On the verdict nncl tlie facts set out i n  the judgmen~, it was ordered 
and adjudged by the court that  the defendant pay to the plaintiff from 
ti l~ic to time, for her support and the support of her infatit daughter, 
wr ta in  sums of money. 

The  defendant excepted to the judgment and appealec to the Supreme 
Court. 

Co \ l o ~ ,  J. Tlie jutlglncl~t i11 this action is reversed on the authority 
of ( ' n r u c s  I , .  Cu1.111~1\, 204 S. C., 636, 169 S. E., 222. I n  that  case it is 
said illat ('as long as tlie fifth issue stands undisturbed, it nould seem 
tli:~t llie tlefc~iclnnt (his n i f e )  is not e n t i t l d  to the relief demanded by 
licr, w r t n i n l ~  ]lot to allowanre for alimony and counsc~l fees." I n  the 
instni~t  case, 111 T ieu- of the nllegntion in the complaint liat tlic plaintiff 
lcft tlic lionie of the t i t fc~ldal~t ,  t akc i~  in connection wit11 the ansner to 
the sc~oncl issue, cstnblisliing the contention of the dcfendant that plain- 
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tiff left  his home without excuse or justification, the  plaintiff is not 
entitled to alimony. See  iVc,llanus 9. X c X a n u s ,  191 N.  C., 740, 133 
S. I?., 9. O n  the rerdict ,  the  defendant  i s  entitled to jutlgrncnt t h a t  
plaintiff take nothing by her  action. 

T h e  judgment is reversed and  the action remanded to the Superior  
Cour t  of Alccklenhurg County, with direction tha t  judgment hi. entered 
i n  accordance with th i s  opinion. 

Reversed. 

STATE r. LOUELLA l\IARTIN CLARK ASD AGSES 11. LEE. 

(Filed 28 January, 1935.) 

Contempt A +Refusal to effectuate agreement to sign consent judgment 
mag not be made basis for contempt proceedings where it does not 
appear that parties ever agreed to exact terms of such jud,gmcnt. 

In  this proceeding for contempt it  appeared that respondents, as de- 
fendants in partition proceedings, hat1 agreed to enter a consent judgment 
in that proceedinrr, and that thc matter was conti~iued from time to tirue 
upon representations mnde in open court that n consent judgment would 
he submitted to the court, that sereral tentatire drafts of the proposed 
judgment had been madr but none actually signed by tho lxlrtics, that tllc 
11etitio1ier in that pruceecling l~at l  died, ren(1ering it  more trou1)lcsolne to 
establish the allegations of the l~etition, and that responil~nts non- rleclincb 
to sign the ~)roposed consent judgment. contendilii. that a t  1111 time 11x1 
t11c.y cons(-ntcd to its terms: Hcld.  the record docs not  snl)ltort n juclp- 
merit for contempt, C'. S.. 085, it  alqrnring that the cmct  tcwn.: of the pro- 
l iosed ronsent judgment had nercr been agreed upon by thc. partiw or 
their counsel. 

Proceeding a s  fo r  colltcmpt. 
T h e  facats a r e  thcse: 
1. 1 1 1  1930, TVm. T. I h i t l ~ r  filed i n  tllc Superior  Cour t  of F o r ~ y t l l  

C ' o u ~ t , ~  l ~ t i t i o n  f o r  lmrtition of c r r ta iu  land, alleging t h a t  he and thc 
t1cfelitl:mr~ therein 7) w e  equal o n n c r s  of said land as  teuants  i n  rulllnlon. 

c~igl i tcw~ rlioliths or tn.0 yval,s, ul)oil relx(3seiltations mt~t le  i n  open court  
that  n cornl,romi.w coiisc!~~t jutlgmeilt lmtl been agrcxtl upon and n-ould 
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4. I n  the meantime the petitioner died, rendering it more trouble- 
some and difficult to  establish the allegations of the petition. 

5. The  respondents, who xvere defendants in the partition proceeding, 
now decline to consent to the proposed compromise jullgment, contend- 
ing that a t  no time had they agreed to  its terms. 

Upon these, the facts chiefly pertinent, the court found that  the acts 
of the respondtmts "as set forth abore did tend to defeat, impair, impede, 
or prejudice the rights or remedies of the plaintiff and the other de- 
fendants in this cause"; whereupon they were adjudged in contempt 
and fined '($25.00 each, and the costs of the court for this term." 

Respondents appeal, assigning errors. 

Afforney-General  B r u m m i f t  and Assis fant  Attorney.General Seawell 
for the  S f a t e .  

In~gle (e. Rucker for respondents. 

STACY, C. J. The judgment as for contempt is  not mpported by the 
record. C. S., 985. The exact details of the proposld consent judg- 
ment in the partition proceeding mere never agreed upon, either by the 
parties or their counsel. Nor was the judgment ever presented to the 
court for approval. I t  is not an  unusual experience foi. proposed agree- 
ments to  fail when i t  comes to  putting them in writing. Misunder- 
standings arise over details and forms of expression. From par01 to 
writing is not always an easy step to  take in the negotiation of agree- 
ments. I t  sometimes proves unsuccessful. The  record discloses just 
such a stumble in the instant case, and apparently no more. 

Error .  

J. S. CURRENT v. WILLIAM E. CHURCH, CLERK. 

(Filed 28 January, 1935.) 

1. SuperMeas A a--Recognizance may not be construed to operate as 
stay bond. 

Defendant in a criminal action was allowed to appeal from judgment 
imposing a fine and a road sentence upon filing a bond l'or his appearance 
at the nest criminal term of the court nith suEcient surety, but the stay 
hond required by C. S., 4650, was not filed: Held, upon atllrmance of the 
judgment by the Supreme Court, judgment may not b0 had against the 
surety on the appearance bond for the amount of the fine, and as there 
was nothing to stay execution of the judgment a t  any time, C. S., 4654, 
4635, 650, the recognizance may not be construed as a stay bond on the 
ground that the parties so intended. 
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2. Bail B e- 
A bond conditioned upon the appearance of defendant at a subsequent 

term of court does not obligate the surety thereon to take the place of 
defendant and abide by the judgment of the court. 

APPEAL by the State and Board of Education of Forsyth County from 
dllpy, J . ,  at  J u n e  Term, 1934, of FORSYTH. 

By agreement the petition filed in the above-entitled cause was trans- 
ferred arid treated as a motion in the cause for return of cash bond de- 
posited for appearance of the defendant in the case of 8. v. Fowler, 205 
N. C., 608, 172 S .  E., 191. 

The facts are these: 
1. At the May Term, 1933, of Forsytli Superior Court, Clyde Fowler 

was conricted of operating a lottery and sentenced to six ~non ths  on the 
roads, arid to pay a fine of $1,000 and the costs. 

2. Alll appeal was taken arid a '(Recognizance of Defendant" in the 
sun1 of $1.300 TI-as entered into by the defendant with J. S. Current as 
surety to "personally appear at the next criminal term of the Snperior 
Court of Forsyth County, . . . on 19 June,  1933, . . . to an- 
sncLr the charge preferred ag:li~ist him for lottery, . . . to do and 
recrirc nhxt  ilia11 by the court he then arid there elljoined upon him, 
. . . and shall not depart the court without leare." 

3. Tlie surcty deposited nit11 the clerk of the  Superior Court the sum 
of $1,500 in cash. 

4. The  appeal of the defendant Fowler was heard a t  the Fall  Term, 
19:33, and tlie judgment affirnled 10 January ,  1034. 

,?. Tlie defendant ~ o l u n t a r i l y  entered into the execution of his road 
sentence, but is insolvent, and has failed and refused to pay the fine anti 
costs iiriposctl upon him. 

6. Executioli against the property of the defendant having beeu re- 
turned nulla bona, the same was serred against the cash bond in  the 
llands of the clerk. 

The court be i~ig  of opinion that the "Recognizance of Defendant" m s  
not a stay bond n i th in  the meaning of tlie law, dismissed the execution 
: I I ~  ordered that  the $1,500 deposited with the clcrk in lieu of bond. be 
returllr.d to  thr  surety. 

From this ruling the State a ~ i d  tlie Board of Education of Forsyth 
County appeal, assigning errors. 

I last ings cC. lloone, Pcyton B. A b l ~ o t f ,  and J .  l3i'r.le d f cJ l i c11ae l  f o r  
appe l lan t s .  

S l a w f e ~  cf TT'all a n d  BrooX s, JIcL~nt lon  S: Holderness for appellee. 

STACY, C. J .  Wlmt has happened in this case is that, instead of 
( (  giving . adequate security to abide the sentence, judgment, or decree of 
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the Supreme Court," as required of appellants under C. S., 4650, the 
defendant Clyde Fowler executed a recognizance with J. S. Current as 
surety to appear a t  the next tern1 of the Superior Co.lrt of Forsyth 
Countj ,  then and there to answer the charge preferred against him, etc. 
I t  has never been understood that  a surety on an  appearance bond was 
to  take the place of tlie defendant and abide the judgment of the court. 
S .  u. Byadsher, 189 N. C., 401, 127 S .  E. ,  349; S .  v. 11'1 ite, 164 N. C., 
406, 79 S. E., 297; S .  v. Schenck, 138 PI'. C., 560, 49 S. E:., 917. 

But  it is said the parties intended the "Recognizance" to operate as a 
stay within tlie meaning of the law, and it should accoi-dingly be con- 
strued. Il'alker v. Il'illiams, 88 1. C., 7. The fact is, however, there 
was ilotliing to stay the execution of the judgment a t  any time. C. S., 
4654-4656, and 660. This was the riem of the court below, and no 
error has been made to appear on the record. 

Affirmed. 

O L I V E R  C. FULLER v. R H O D O D E N D K O N  CORPOIlATIOT\'. 

(Filed 28 January, 1935.) 

Wills E d-Remainder held to vest at termination of life estate and not 
upon death of testator. 

A devise to testator's wife for life, the property ther. to be sold and 
divided equally among testator's children by his first wife, "and if none 
alive, to my first wife's grandchildren," is l leld to rest the remainder 
after the life estate in the sole surrivor of testator's children by his 
first wife as of the date of the death of his widow, umffected by the 
direction to sell the land and divide the proceeds. 

AITILIL by defendant from IS'arlick, J., at  Xouember Term, 1934, of 
IIEADERSUX. 

Civil action for specific performance. 
Plaintiff being under c o ~ t r a c t  to convey a certain tract of land on 

Mount Hcbron, Henderson County, t o  the defendant, duly executed war- 
ranty tlced tllei~cfor, tendered same to the defendant, and demanded pay- 
melit of thc purchase price as agreed. The defendant refused to accept 
said dced and declined to pay the purchase price on the ground that  the 
title offered is defectire. 

Tllc case was heard upon the pleadings and facts agreed. 
T h e i ~  n a s  jutlgmcnt for tlie plaintiff, from which thcl defendant ap- 

peals, assigniilg error. 

Shipnail  (e. d r l e d g e  for plainf i f f .  
I'hotnas If. Franks for defendant. 
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STACY, C. J. On t h e  hearing t h e  t i t le  offered was  properly made t o  
dcpend upon the construction of the  follorring i t em i n  t h e  riill of 
Solomon Jones  : 
"1 g i ~ e ,  devise, arid bequeath my estate a n d  property, real  arid l m -  

sonal. a s  follons, t h a t  is  to  s a y :  
"My rcal and  l)t.rsorial estate on  'Mt. Hebron, '  i n  Heriderso~l  County, 

Sort11 C'arolirla, to  go t o  lily \life, Asse11a T. Jones, during. her rnortal 
life. t l ~ e u  to hc sold arid t l i ~  idctl equally among m y  first nife's cllildreli, 
ant1 rf none alire, to m y  first nife 's  grandchilclren." 

Tlie case state's that  J a n e  Cox n:rs t h e  ouly child of t h e  testator's 
first n i f e  to  survive h i s  nidow, Assena T. Jones. T h e  plaintiff liaa 
acquired, by ~tzestze conreyauces, all  of J a n e  Cox's interest i n  said l a d  

O n  authori ty  of Brown v. Gufherg, 190 S. C., 526, the t r i a l  court held 
that ,  ur~cter the  u i l l  of Solomon Jorles, his  nidow, h w n a  T. Jones,  took 
a lrfe estate i n  said land, with remainder  i n  fee to the  children of the 
testator's first n i f e  n h o  slloultl survlr e his  n i d o n ,  and  tha t  as  Jar ie  Cox 
alone of his first wife's cllilclrerl S I I ~ I  i~ cd h i s  nidolr-, d i e  n as  entitlcd t o  
the  remainder  i n  fee. T h i s  ru l ing  woul(1 seem to be correct. T17uf\on 
C. h ' ~ i ~ ! f h ,  110 K. C., 6, 1-1 S. E., 640. 

X o r  is plaintiff's t i t le affected hy the testator's cliwctioll to  s i l l  tlic 
larid anti divide the  proceeds. Tl'lffy 1 % .  Tl'lity, 184 S. C., 3 7 5 ,  I 1 4  S. E., 
492; 40 ('J c., 1999. 

Aiffirnied. 

STAXDAItD ACCIDENT ISSURANCE COJIPAN1 T. HAItWISOS- 
\\'RIGHT COMPANY. 

(Filed 28 January, 1935.) 

1. Insurance S a - Property damage insurance i n  this case held to in- 
clntle clamage t o  property from blasting, though policy excluded "ex- 
plosions.'' 

Insurer's printed property damage ccrtificatc provided that insurer 
should I):ry all damage to property of third persons caused by insured in 
tlie lrerformance of the construction \rork contemplated in the policy, \ v i t l ~  
certain printed esceytions, one of which excepted losses due to "exl)lo- 
sions of any character." The scliedule referred to in the crrtiiicate \\-as 
a printed form in which thc name of insurcd and the business oy~erntions 
covered by the insurance were typewritten, the schedule providing that 
tlie business operatiolls were correctly described as  "sewer conrtrn~:tio~l-- 
all operations-escludi~~g tunnelling, except a t  street crossinys." In con- 
structing the sewer it was necessary for insured to blast rock with 
dynamite, and thc property of third persons n.as damaged by the opera- 
tions : Held, the policy cowred the damagc to pl'opcrty resultill:: from 
the dymmiting, the printed exclusion in the certificate not being sufficient 
to nullif)- the clear typewitten language of the schedule which covered 
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all owrations necessary in the construction of the sewer, and which did 
not exclude "explosions," and the term "explosion" being ambiguous and 
not necessarily including intentional blasting with dynamite, and it  being 
allparent from a construction of the entire contract th,lt  the parties in- 
tended to insure against damage to property resulting from all necessary 
operations in the construction of the sewer. 

2. Insurance E b- 
A manual of an insurance company issued by it  to i ts  local agents 

as  to rates, which is not made a part of the insurance contract, will not 
be considered in construing the contract as  to risks covered. 

3. Same- 
Where a palicy of insurance is reasonably susceptible to two construc- 

tions, the construction favorable to insured ~vi l l  be adcpted, the insurer 
having chosen the language of the policy. 

4. Insurance L +Insurer held liable under policy for fees of attorneys 
employed by insured to defend suit after insurer's rt'fusrtl to defend. 

The policy of property damage and personal injury Insurance in this 
case provided that insurer would defend any suits brouql t against incured 
covered by tlie policy. Suit for property dnmase and personal injury 
n a s  brought against insured by a third person, and insurer disclaimed 
m y  liability under the policy and refused to defend the suit. Insured 
employed attornejs to defend the suit, and thrrcafter insurer offered t o  
defend tlie suit, but affirmed its denial of liability for the property 
damagc feature of tlic case, and upon insured's refusal I o allow insurer's 
attornejs to hare complete control of the case, clcnied liability for either 
the propelty damage or personal injury: H e l d ,  upon a judicial dcteimi- 
nation that  the suit \ \as  covered by the policy, insured is entitled to 
rccovrr the reasonable costs and e ~ p e n s e i ,  includins ottorncy few. es-  
pended by insured in defending tlie suit, insured being cntitled to treat 
insurer's wsitive mid unequivoc:il denial of' liability for the suit as  final, 
and insuler's later and conditional offer to drfcnd tlie suit came too late, 
and insurer's later denial of liability confirming its orig rial denial. 

A l ~ ~ ~ ~ ~  by plaintiff f r o m  Shaw,  J., a t  Apr i l  Special  Term,  1934, of 
~ I E ~ I ; L E K B ~ R G .  Affirmed. 

T h e  record discloses t h a t :  "Upon the  call of th i s  case f o r  t r ia l .  and 
a f tc r  cmpa~ie l ing  the  jury and  reading the l)lcadings, the court sug- 
gcstetl the first question to be determined i n  the  case Tras 'What  was the 
real rolltract botwccli plaintiff and  defclidant a s  to  the mattcrs  i n  con- 
t rorcrsy i n  this  act ion? '  , lnd v i t h  the  consent of thl: attorneys, the  
court dircctcd counsc.1 upon hot11 sides to  present to the  court and ju ry  
such c ~ i d c n c e  as  tlicy had  of the contract,  and to present a l l  t h e  erideuce 
they had  bearing up011 t h e  contract and  the construction thereof. Tlie 
court announcecl to counsel t h a t  1111011 dcterniining what  the real contract 
was between the parties the court  would refcr the question of tlamages, 

"After t h e  i i~ t roduc t ion  of e d e n c e ,  coullsel amouncc t l  they liad no 
more eridence to offer upon  the  above question, and  counsel fo r  both 
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sides agreed that  upon the evidence offered it is a question of law for 
the court to de t~ rn i inc  nliat the contract was between the parties, and 
nhether or not, if defendant was damagcd as alleged ill its counterclaim, 
plaintiff would be liable for such damages. 

" A f t i ~  hcaring argument of counsel on both sides, the court holds that  
the paper-nriting offcri~d in e d e n c e  by defendant, marked 'Exhibit 1,' 
was tlie contract betneeli tlie parties, aild that under the terms ant1 pro- 
visions of the contract it covered daniagcs to property by t~lasting, and 
the plaintiff ~ ~ o u l d  be liable to the defendant for damages, if any, mused 
by blasting or explosion, as nell  as for expenses reasonably incurred by 
the defendant in the settlement of such matters. To nllich ruling the 
plaintiff excepts. 

"Subject to plaintiff's exceptions to the court's ruling and to the 
plaintiff's right to  appeal, and except as stated belov- Init11 reference to 
attorney's fees i t  1s agreed that if the court, in making the ru l i i~g  above, 
is correct, that  under the prol-isions and coliditions of the policy in 
question the plaintiff uould be liable to the clefendant for damages under 
its counterclain~, and that  such damages ~ ~ o u l d  be as fo l low :" t Sa in -  
incr them.) " 

"It  is agreed that the foregoing amounts were paid by tlie defendants 
011 account of the valid claims for ~iegligenee of Harrison-Vright  Com- 
]-)ally in tlie construction of st.r\cr lines in Greenville, S. C., as alleged in 
tlie counterclaim, said claims having been made against Ilarrison- 
Wright Conipany on accouut of property damages suffered by Crisp, 
Talley, Burdettc, Thitesitle, a i d  Goodman in corinectioii n ith the blast- 
ing oper:ltiorls described in the pleadings, and that  the amounts paid 
H. C'. Jones, Hicks & Johnston, and Tillett, Tillett & Kennedy ne re  on 
accouilt of expenses incurred by the defendant in corlnectlon n i th  the 
settleineat of tlie Crisp, Tnlley, Uurdette, and Thi tes idc  claims, and 
the suit brought by Goodman. 

l l r  The foregoing recovery to bc subject to a credit i n  favor of the plain- 

tiff agalllst the defendant for $723.62, with interest from 9 Xarch,  1932. 
Sot~r i ths tandi i lg  anything in the stipulations and entries heretofore 
made uiid entcred. the ulaintiff contends that  i t  is not liable for the 
p a p l e n t  of attorney fees. incurred by the defenilant i n  the Goodniari 
case, ant1 as a basis for this coritcrition offers the following portions of 
letters, marked 'Plaintiff's Exhibit B.' 

" I t  is  agreed, and a jury tr ial  being ~ ~ a i r c d ,  tlie court finds as a fact 
that  tlic negotiations between the plaintiff arid defendant with respect 
to furnishing couiisel to defend the Goodman suit xvere as  shown by 
correspondelice, ~ h i c h  has been introduced in evidence as  ' ~ l a i n t i f f ~ s  
Exhibit B,' and the above stipulations and agreements are made with 
the reserration that  the plaintiff shall be entitled to contend in tlie 
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Suprenrc Cour t  t h a t  the facts  being a s  shown by said correspondence, i t  
is  not liable t o  the  defendant f o r  the at torney fees paid on account of the  
Goodman suit." (Correspondence set fo r th . )  "The plaintiff's motion 
to amcncl t h e  pleadings i s  allowed. Thomas  J. Shaw,  J u d g e  Presiding. 
T h i s  :, X a y ,  1934." 

T h e  judgment of the court below is a s  follows : ' (This  cause came on 
to be l~ear t l  before Thomas  J. Sl iav ,  judge presiding, and  a jury, a t  t h e  
30 .\pril, 1034, Spccial  Term.  Proceedings were had,  ,;tipulations and  
agreenicnts v e r e  entcretl into, ancl rul ings were made by the  court,  as  
appears  upon the record of same wliicli is  attached to th i s  judgment. 
Upon thc said proceedings, stipulations, agreements, :1nd rulings t h e  
court finds and l ~ o l d s  tha t  tlie defentlant is  indebted to the  plaintiff i n  
tlie sum of eight hulltlrcd screnteen and  51/100 dollars ($Sl i .81) ,  which 
includes illtcrcst to  30 ,\pril, 1934, and that  the  plai~itiiT is  indebted to 
the dt fcudant  i n  tlic sun1 of f o u r  thousand four  hundred  tn  entg-fi\ e 
ant1 701 100 dollars ($4,423.79), n-hicli i ~ ~ c l u t l c s  intercst to 30 ,lpril ,  
1034;  tha t  the amount  of defendant's indebtc1dncss to t h e  plaintiff slioultl 
be o f f v t  against the  amount  of plaintiff's indebtedness to  the  tlcfcndant, 
l c a ~ i n g  a net  amount  due hy  tho plaintiff to the tlcft~ndant of tlirce 
thousmrd s ix  hunt lrrd seven and  93/100 dollars ($3,607.')5), ~ v i t h  inter-  
est f rom 30 A\pril ,  1934. Upon motion of Tillett ,  Tillett  & Kellnedy, 
attorneys f o r  tllr  tlefentlant, i t  is  ortlcrcd, adjutlged, and decreed tha t  
tlic dcfcmtlant r w o x r  of the  plaintiff thc  sum of three thousnntl s i s  liun- 
tlrc,cl s c ~  ell and  08/100 dollars ($3.GOT.DS), TI it11 interest f rom 30 *\pril ,  
1034, and thc  costs of the  action. to  be taxed by the  clerk. T h i s  5 May, 
1934. Tlionias J. S h a x ,  J u d g e  Presiding." 

T h e  plaintiff's exccptions and  assigmnents of e r ror  a re  as follows : 
"(1)  T h a t  t l ~ c  court,  a t  tlie closc of the eritlcnce of the defendant on 
i ts  couuterclnim, orerrulcd the plaintiff's denrurrer to the defendant's 
c\itlciil-c u p o l ~  t h e  couutcrclainl anti i ts  motion to tlisnl ss the counter- 
c1:liln a s  of nonsuit.  ( 2 )  -1fter hear ing  tlw arguments  of counsel, the 
court ruled tha t  the  paper -~vr i t ing  offered i n  evidence by t h e  defendant, 
nrarlictl ' Ikfentlalit 's  Exhibi t  S o .  1,' n a s  the contra,-t  between the  
partica, and  t h a t  under  the terms and p r o ~ i s i o n s  of the coiltract cowred  
tl:l11l:rpcs to property hy blasting, and  t h a t  plnilltiff would be liable to 
tlir  drfcndnnt  f o r  damngcs. if any,  caused 11)- blasting or  explosion, as  
71 d l  a. f o r  c s p c n w  rcasonahly incwrred Gy the defendant i n  the ~ e t t l c -  
mcnt of such matters .  ( 3 )  T h a t  a t  the close of a l l  the c~ itlence t h e  
court o ~ c r r u l r d  the plnilltiff's demurrer  to  the ticfenclnnt's cvitleucc on 
i ts  counterclaim, alitl motion f o r  jntlgmcut a3 of nonsuit upon the coun- 
tcrclai~i l  t l ~ c n  nrntlc. ( 4 )  T h a t  the court e n t ~ r e d  a jut lgn~ent  in  f a ~ . o r  of 
tlic defcntlant. as  appears  i n  tlie record." 

App-a l  was duly takcn to the Suprcme C'o~irt.  T h e  necessary facts  
will be set fo r th  ill tlic opinion. 
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C. N. Cover and William T .  Covingfon, Jr., for plaintiff. 
Tillcf f ,  Tilleft d Kennedy for c l ~ f e n d a n f .  

C L A R K ~ S ,  J .  Tr ia l  by jury was waived. The  xhole controversy 
was red~lcvd to tn.0 questions: (1) Did the policy anil/or the certificate 
corer the losqes of tlie defendant set out i n  its counterclaim? ( 2 )  Wliat 
xvas the amount of those losses? The  judgc ruled ns a matter of law 
that the policy and/or certificate corered the losses. The  amounts of 
tlie losses nere  fixed by a n  agreement of the parties. Jud,ment n a s  
entered on tlie judge's ruling and the agreenient of parties. The  jutlg- 
rntrit awarded tlie tlcfendant the difference betn een the fixed amounts of 
tlie dcfendant's losses and the anlourit of the premiuiiis adinitteclly due 
from the tlcfendant to the plaintiff. 

From this judgment the plaintiff' appealed to this Court. The plain- 
tiff contended that as a mat tw of law neither the policy nor the certifi- 
cate of liability insurmice c o ~ e r e d  the particular losses of the defend- 
ant enumerated in its counterrlaim. V e  cannot so hold. 

Harri\on-Wright Company, the defendant, is a corporation engaged 
in the gcncral contracting busincss extending o\ cr a number of states. 
T\T1iile i t  n a s  engaged in laying sewer pipes for the city of Greenr ille, 
S. C., certain damage n a s  tlo~ie to property owners, and one rc4clcut 
of Greenr illc, Mrs. Goodman, claimed that she sufferetl prrsonal iilju- 
rim, all arising out of blasti~ig nhich  was done by Harrison-Wright 
Company in remoring rock in connection TI ith tlie s e w r  construction. 

The material part of tlie l)ropcrty damage certificate (AIanufxc~turers 
and C'ontrnctors Form) ,  ibsucd I)y plaintiff to defendaut, nhicli is 
l,rnltd ac follons : "Property Damage Certificate. (hlariufac~turers 
and Contractors Form.) . . . Does hereby agree, in considcration 
of thr  estimated atlrance preiniuni slionn in the schedule on the reverse 
side hcreof, insuring agreements TI it11 the assured ~iamed and dewibed 
111 saiil schedule, subject to the conditions and agreements here~naf tcr  
p ro~ ided ,  as respects damage to or the destruction of property of erery 
description. . . . (1) T o  pay, within the limits as specified in 
I tem 4 of saitl scl~etlule, the loss from the liability imposed by lam upon 
the assured for such damage to or tlcstructioa of property so caused 
( a )  nliile n-ithin or upon tlie prerniscs tlescribed in  said schedule or upoii 
the s ideual l i~  or other ways imn~ediately adjacent thereto and caused by 
reason of and during the prosecution of the business operations of the 
assured as described in said schetiule; (b)  viliile elsewhere if caused by 
reasoli of a d  during the prosecutioli of the business operations of the 
assured as described in said sclietlule and conducted a t  the premises 
described in saitl scliedulc, or by en~ployees engaged as such in said 
operatiom nlio are required ill tlie discharge of their duties to l~(. aTX;ay 



666 IS T H E  S U P R E M E  COURT.  [207 

from said premises. Fo r  tlie purpose of this insurance business opera- 
tions' sliall include operations incidcnt or appurtenant thereto." 

"Exclusions 11. . . . (3) This certificate does not cover any loss 
on account of accidents due to or caused bs" (naming many) " ( i )  an  
explosion of any character." 

"Sclledule referred to in property damage certificate. I t em 1. Name 
of tlie assured : Harrison-Wright Conipany. . . . I tem 3. T h e  
bus iness  o p e r a f i o n s  a n d  t h e  premices  i n s u r e d  u n d e r  thi,; eer f i f i ca f e  a r e  
correcfl!y d c s w i b e d  a s  f o l l o ~ l ~ s :  Description of business operations to be 
insuretl: S e w e r  cons f~uc f ion -a71  operations-excluding f u n n e l l i n g ,  e x -  
c c p f  a f  s f r c e f  crossings." (Italics ours.) . . . I tem 4. The com- 
pally's liability under this certificate on account of any one accident re- 
sulting in damage to or destruction of the property of olie or more per- 
pons sliall be the actual ~ a l u e  of the property damaged or destroyed a t  
thc time of such damage or destruction, together TT-ith the loss of use 
thereof, but in no event in excess of the total w m  of one thousand dol- 
lars. Countersigned at Charlotte. N. C. Horace Dar-is, Inc., Gen'l 
Agent. By:  Horace Dnris, -1uthorized *Igcnt." 

Thc following is not on printed form, but typewritten: " S e w e r  co12- 
sfrncfion-a11 operations-exclt iding f u n n e l i i n g ,  e xcep t  a f  s f r e d  cross- 
ingu." I t  will be 11oted that  I t em 3 says: "The businesf operations and 
tllc premiscs insured under this certificate are  cor rec t l !~  descril~rcl  a s  
folloll~s:" 

I11 clcar lnllgungc wc h a w :  "The business operations and the premises 
insureil under this certificate are correctly described as  follo~vs : tlescrip- 
tioil of busincsu operations to he insured." The following is typed.  
"Scwer conqtrnction-all operatio~is-exeludiilg tunnelling, except a t  
street crossings." 

Thc defendant wanted insurance to protect it in s e l c ' e ~  cons f rnc f i on -  
&LlI o ~ ~ e r a t i o n s - n - h a t  is the meaning of -1 11 3 Webster's Ncn- Inter-  
national Dictionary defines the word as follows: "The entire thing;  
everything i ~ l c l u d ~ d  or concerned; the aggregate; the whole; totality." 

Tl ic~i  is atltlctl, ('escluding tunnelling, except at street crossings." I f  
tlie i ~ l ~ u r c t l  and tlic insurer had ~vantcd a further cxclu~:ion, how easily 
tlicrc could liarc hwii atlded "an explosion of ally cliaracter." The 
typed lailguagc correctly described the business operations for which 
tlefendant was insurcd. 

?'he question is, whether these ~vords, ('sc>n.er construction-all oper- 
atioils," n-liich w r e  inserted TI-ith the typewriter and ~ r r i t t e n  into the 
policy, Trerr words ~vhicll tlie parties chose as directly appropriate, or 
~vht>tlwr certain printed words in other parts of tlie coniract were to be 
considcred as overruling and setting a t  naught this clear language. TVe 
think not. 
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I s s u ~ ~ n - C E  C o .  5 .  HARRISON-WRIGHT CO. 

The court belon held: "That tlie paper-writing offered in evidence 
by ticfendallt, marked 'Exhibit I,' n as the contract betnecn the parties, 
a r d  tliat ulltler the tcrnis and pro1 isions of tlie rontraet it covcred d m -  
ages to ljroperty hy blasting, and the plaintiff would be liable to tlle 
defcl~tlailt for clarnaqes, if any, caused hy blasting or esplosion, as well 
as for expenses reasonably illcurred by the defendant i n  the settlement 
of 5ucli i~iatters." 

I t  naz  wit1 oli the argument, arid appears in defcridant's britf,  tliat 
tlir policy n a s  fourteen feet in length and the Irisurance Con~pany's  
Manual contains several hundred pages. We think the manual imma- 
t e n d .  

G. T.  Spruce testified: " In  Janua ry  and February, 1932, I n a s  super- 
intcvltlerit of construc~tioli for Ilarrison-Wright Company a t  Greennllc, 
S.  C. TT7p  rer re la,y/tzg sezir'r i n  the nor thern ,  secfion, and ZTL connc,cfion 
zr if11 fllut s c u  er z f  L! us n e t e \ a u ~ y  f o  do so7rze blas t ing .  We dug our first 
qcner an(l tlld our first blasting along Als l~ley  I l ~ e ~ i u e ,  on n h i c l ~  street 
were lorated tlic. Crisp, Talley, Burtlette, and Wliiteside liousm. Jus t  
about tlic time n c  finished this sener n e  started digging an outfall in a 
liollon- some cllstallce an  ay  froni Alillley &IT criue. As an  177c (dent  fo 
digging t h a f  sctcser, 7 f  became necessary  f o  do some bltrst~ng down In the 
l(o11o~i. The (lamages complained of by Crisp, Talley, Burdettc. and 
Wl~itc~side rcwltctl froin blasting dolie on -lshley ,lvenue, ant1 the dam- 
age tloilc to the Gootlma~l houze n.as cio~ie by the blaqting in thc h o l l o ~ ~ .  
It n a s  from t u e l ~ e  to fifteen 111mdr~d feet from -1shley ,ivciiue to the 
C>ootiliinl~ houie acroqs tlie hollo~r.; it wni approximately four hundred 
feet from tlic placc n e  hlnstetl on , I~ l i lcv  -1renue to the we blasted 
ill tllc liollon to the Goodman house." 

Tlie n i.lie5 of dcfe~~t lant  n erc s i ~ i ~ p l e .  I t  wanted imuralice to pro- 
tect it in the kmd of work abo~c. described. I t  goes to tlle agent of 
plainrlff in Charlotte, N. C., aud obtains from him a policy for a year 
c f f r r t~ rc  from -1 Ma!, 1931. It appears that  tlie defmdant n a s  iolrent, 
:riitl had c~ollsidcrable dealing with ljlai~itiff. The fixing of the plemiunl 
11 as n it11 the conipaliy. TTe t h ~ i k  6301 of the manual n as put tlicrc to 
gnicle the 10rn1 agei~tq as  to rates. r.tc. The nln~iual  n a s  not niadc n part 
of tht. contract. I t  .tarts out, "Gcneral Instruction." T o  ~ ~ l i o ~ ~ i ?  The 
agents. 

I n  , l I i l l~r  2'. JIissouri S f a f e  L i f e  Insurance C'o. (l\Zissouri), 133 S. ITT., 
1080, the Court snit1 : "The riialnlal g i ~  ing these tlefinitioris x-as not a 
1)art of the polic>y, nor v a s  it mr>ntioaed or r e f c r r d  to therein; yet, if 
its prorisions were to ha l e  tlie effect desired by defendant, they n.ould 
I i a ~ c  beconle olic of the 1)rilicipal parts of the contract. T o  hare  had 
this effect, they should Iial-e been enlbodied in the face of tlie contract, 
or referred to therein and made a part thereof in plain, unmistakable 
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terms. McDonald v. Insurance Co., 154 Mo. loc. cit., 625, 629, 55 
S .  W., 999; Ell iot t  v. S a f e t y  F u n d  L i f e  Ins .  Co., 76 Ibfo. ilpp., 562; 
1 Joyce on Insurance, see. 191." 

I n  1 Couch, Cyc. of Insurance Law, par t  of see. 161, i t  is said:  '(Ob- 
viously definitions given in an underwriter's manual, of' which insured 
had no knowledge and which are  not embodied in his policy, are not 
binding upon him." 

W e  think the language controlling and predominant: "Sewer con- 
struction-all operations-excluding tunnelling, except a t  street cross- 
ings." I t  goes without saying and i t  is a matter of common knowledge 
that ill a Piedmont city like Greenville, S .  C., that  in "sewer consfruc- 
fion-all operations," that  blasting would be necessary. I n  the typed 
agreement, we think blasting was included. 

I n  K e n a n  v. N o f o r  Co., 203 N.  C., 108 (110) : "The policy uses the 
broad language 'all other employees,' etc. If the clause in question is 
ambiguously worded, so that  there is any uncertainty as to its right 
interp~.etation, or  if for any reason there is doubt in 3ur minds con- 
cerning its true meaning, me should construe i t  rather against the de- 
fendant, who was its author, than  against the plaintiffs, and any such 
doubt should be resolved in favor of the latter, giving, of course, legal 
effect to the intention, if it  can be ascertained, although i t  may have 
b e ~ n  imperfectly or obscurely expressed. TT'allier, J . ,  in B r a y  v. Insur-  
ance C'o., 139 X. C., a t  p. 393; Allgood v. I m u r a n c e  Co., 186 N. C., a t  
1111. 420-21." Jones v. Casual fy  Co., 140 AT. C., 263; Johnson v. Insur-  
ance Co., 172 S. C., 142; Smith v. Fire Insurance Co., 175 N. C., 314; 
I-nclericood 2%. Insurance Co., 177 N. C., 327. 

I n  Conyard v. Insurance Co., 204 N .  C., 506 (507), speaking to the 
subject, n-e find: "The rule of construction is, that  when an insurance 
policy is reasonahly susceptible of two interpretations the one more 
favorable to the assured will be adopted. 'The policy having been pre- 
pared by the insurers, i t  should be construed most strongl,? against them.' 
B a n k  1).  Insurance Co., 94 U. S., 673; Jol ley v. Insurance Co., 199 N. C., 
269, 154 S .  E., 400; Underwood 21. Insurance Co., 185 K. C., 538, I17 
S. E., 790." IIallocX: v. Casualty  Co., a n f e ,  195. 

I t  may also be noted that  the form language, "an explosion of any 
clial~acter," may be reconciled with the typed language I n  Bolich v. 
Insurance Co., 205 N .  C., 43 (46-7), is the following: "The word 'ex- 
plosion' is  variously used, and is not one that admits of c.xact definition, 
har ing  no fixed or definite meaning, either in ordinary speech or in the 
law. 25 C. J . ,  178. I t  implies, however, a sudden expansion of a 
liquid substance, with the result that  the gas generated by the expansion 
escaper with violeiice, usually causing a loud noise. T1-e word as used 
in a policy of insurance should be construed in its popular sense, as 



AT. C.] FALL T E R M ,  1934. 

used by ordinary men, arid not i n  a scientific sense as used by scientific 
men. There mas evidence a t  the tr ial  of this action nhich tended 
to show that  the hot water which struck the plaintiff in thc face and 
injured his eyes was forced out of the radiator by an explosion in the 
automobile." 

We think perhaps there is a distinction between the use of tlie TT-orcls 
"all explosion of any character" and blasting. I11 ordinary parlance, we 
say blasting rock, we do not mean an explosion like the explosion of an 
engine. 

I n  B a u m  v. Insurance Co., 201 N. C., 44.5 (445.9)) is the following. 
" In  Bouckard v. Dirigo Xut. Flre, r fc . ,  C'o., 113 Me., 17, L. R .  A., 
1915D, 157, it is  held: 'That  both clauses should be construed in the 
light of the entire contract, the situation and character of the property 
insured, and the natural  and necessary uses to  ~ h i c h  it must bc put by 
tlie owner, and the application of this rule of construction confirms the 
inference already d r a n n  from the language of the clauses themselres. 
That  the policy is  not axoided when the use made of the prohibited 
articles or the general use arid operation of the property is neccs.arily 
incident to the business of the insured, and therefore presumed to be 
recognized and impliedly permitted by the insurer.' " N. c., 204 N. C., 
57. Collzns v. Ina. Co., 79 X. C., 679. The case of Jolznsfon v. S i a g a r a  
Flre  I n s .  Co., 118 S. C., 643, is distinguishable from the present case. 

I n  Clark on Contracts, at page 407, it is said:  ( T h e r e ,  as in the uqe 
of printed forms, a contract is partly printed arid partly n r l t t w ,  and 
there is a conflict between the printing and the writing, tlw latter nil1 
control." 

I n  Map on Insurance, TTol. 1, part see. 177, is the following: "These 
written clauses, nevertheless, contain the elen~cnts of the contract, and 
being framed under the immediate eye of the parties, and with special 
reference to the exigencies of the particular-contract, and to the terms 
agreed upon, they somr,times prescxnt a contract to nhich  some of the 
printed parts of the policy are inapplicable. And as effect must be 
given to the ackno~r-ledgctl intentions of the parties, these written clauscs 
must necessarily supersede and control such of the printed clauses as 
IT-ould, if enforced and literally applied, be inconsistent n i t h  them." 

T h e  next gzce>tlon: The court below held that plaintiff conlpany was 
liable for expenses reasonably incurred-that is, the attorney's fees paid 
in the Goodnlan case. We see no error in this. 

The '(Defendant's Exhibit No. 1," Public Liability Policy, provides: 
"111. T o  defend in  the name and on behalf of the assured any suits 
which may at any time be brought against him on account of such inju- 
ries, including suits alleging such injuries ant1 demanding damages 
therefor, although such suits, allegations, or demands are wholly ground- 
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less, false, or fraudulent. IT. T o  pay ( a )  all costs taxed against the 
assured in any legal proceeding defended by the company according to 
Insu r i~ ig  Agreement I11 above; ( b )  all intermt accruillg upon such par t  
of any judgnlent rendered against the assured as is not in escess of the 
compaily's limit of liability as  hereinafter expressed, and until tlie corn- 
paiiy has paid, tendered, or deposited in  court its part  of such judg- 
ment;  (c)  and all cspenses incurred by the company fo-  iiirestigatioll, 
negotiation, and defense. . . . Action against company: F. No 
action shall lie against the company to recover upon ally claim or for 
any loss under this policy, unless brought a f t w  the amoul t of such clailn 
or loss shall ha re  been fixed and rendered certain either by final judg- 
ment against the assured after tr ial  of the issue or by ag r~emen t  between 
the parties with the written consent of the company, ncr in any event 
unless brought within t ~ o  years thereafter." 

The property damage, under I t em 4, in the Property Damage Certifi- 
cate, caniiot be in cscess of the total sum of $1,000 on account of any one 
accident. An action was brougl~t  against the defendant by Xrs .  Good- 
mail for both personal injuries and property damage in the same suit. 

The plaintiff, in its brief, says: ' ( In  the case of B,yr.d c. Georgia 
Casualty C'o., 184 K. C., 224, the Xor th  Carolina Court held that  an  
insurance company was riot liable for the expense incul-red by the in- 
sured in defending a suit for damages not covered by the policy. I f ,  on 
the other hand, the Property Damage Certificate containing the specific 
exclusion of loss from property damage caused by explosion covered such 
loss, the authorities seem to iiidicate that the plaintiff rvould be liable 
for money expended by the deferidant on account of the defense of the 
property damage phase of the Goodman action. I t  is submitted, hon-  
ever, that in no event is  the plaintiff responsible under the Public Lia- 
bility Policy for that  portion of the attorney's fees which is  properly 
assignable to the defense *of the personal-injury phase of the action 
brought by Mrs. Goodman." 

The record discloses that a jury tr ial  was waired, and i t  was left to 
the court belou to determine from the correspondence between the attor- 
neys, together with the terms of the policy, whether the insurance com- 
pany is liable for these fees. I n  so f a r  as this finding involves any 
questions of fact, they are conclusive. 

I t  may be noted that before the Goodman suit was commenced in 
South Carolina, Harrison-Wright Company had called upon the insur- 
ance company to take charge of all claims preferred against the con- 
tractors for personal injury and property damage a l l egd  to ha re  beell 
caused by the blasting made necessary in the excavations for sewer. 
The insurance company caused its adjuster, Eden, to mi t e  the letter 
which is  set forth in the pleadings and which denies all liability either for 
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personal in jury  or property damage upon the ground that  neithcr conlei 
n i th in  the purview of the contract; and the insur:rncc comparly tleclil~ed 
to investigate these claims, or have anything t o  do with the matter. 

I t  is alleged in paragraph 8 of the answer mid counterc1:iim of de- 
fendant that  certain damage \ \as done by bl:lsting, to several property 
on-nws, and that Harrison-TTright Company called up011 the ii~surance 
company to take charge of these claims, but that it "rcfusetl to assume 
any liability or to take any part in any s c ~ t t l i ~ ~ g  or otherv i v  disposi~ig of 
the c l a i i ~ ~ r  lnadc by the property omiers." 

I t  is further alleged in respect to the Goodman suit that the r c f u d  
of tlw insurance company to takr cliarge of t h i ~  case rriatlc it necessary 
for the insurctl to employ a firm of lanyers in Green\ illc, S. C., and its 
local counsel in Charlotte, IV. C., to represent it in that suit, mid in tlie 
fourtrelitli paragraph of the insuralicc company's ansvm to tlie :mended 
counterclaim it is admitted that after this refusal of the insnrance coni- 
pany to cn~ploy attorneys "it became necessary for the defendant to tle- 
f ~ n t l  the said action, and that  for this purpose it employed as its counsel 
Hicks c!  Johnston, of Grcenville, S. C., and Tillett, Tlllett & Kennedy, 
of Charlotte, S. C., to represent it in said action, and to tlo all thi t~gs 
ncceqsary mltl propcr to be done to defeat a recmery on the pa1.t of the 
said Mrs. Goodman." 

I n  regard to tlie correspondence, n e  do not think it ncrcssary to go 
into detail. I t  appears from the corrcspolldellce that while Mr. Iiaytlen, 
general c.ourisc1, had, in his firbt lcttcr, notified counsel for Ilarrisoti- 
TVriglit Compnliy, and had notified Harrison-Wright Company itsclf, 
that tlie company vould withdraw any denial of liability for the per- 
sonal injury alleged to ha re  been suffered by Mrs. Goodman, j e t  when 
couniel for IIarrisoll-MTright Company decliuetl to allow counc~~l  for the 
insurance conipally to hare  complete control of tlle case, thcn the in-ur- 
a w e  company, through the local attorney, notificd Harriion-JTriglit 
('orripany that the insurance compa~ly n onld not t)e responsible for any 
judgment rendered in the case-that is, would not only disclaim liability 
for p r o ~ p ~ t y  damage, but would rcfusc to pay any damage that might 
he allowed for personal injury. 

I n  the correqpondence, counsel for  Harrison-Wright Conipany gave 
as a reason for not allowing counsel for the irisuralice company to have 
complete control of the case, because counsel, without any intention of 
doing any wrong, might minimize damage to the person and magnify 
the darnage to the property; and besides, might contend that  all of the 
injury n a s  caused by one blast of dynamite, and thus bring the property 
damage ~vi th in  the provision of the policy that  restricted the damage 
for one accident to $1,000. I f  the attorneys for the insurance company 
had appeared in the case and had control of it, they could not have 
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accomplished more than the attorneys who actually appeared. These 
attorneys succeeded in har ing  the jury  in the Goodman case find tha t  
there was no damage to the person of Mrs. Goodman. The damage tha t  
might Le found by the jury for in jury  to property these attorneys did 
not a t  that  time regard as  of importance to the insurance company 
because of the fact that  they claimed that  the property damage x a s  not 
within the provisions of the policy. Insurance compar~y's refusal to 
pay and attempt to evade paymelit of attorney's fees in the Goodman 
case came too late. 

When the insurance company wrote the Eden letter entering a posi- 
tive and unecpirocal denial of any responsibility, Harrison-Wright 
Company were entitled to treat this as a final denial; and this right to 
treat the Eden lctter as final is confirmed by the averment in the present 
answer to the effect that  i ts  offer to defend the Goodman suit was upon 
tlie express condition that i t  should 11ot be liable for any judgment. 

I n  Ohio  and N i s s .  R y .  Co. v. X c C a r t h y ,  96 U .  S., 258 (267-8)) the 
Court said:  "Where a party gives a reason for his condu1:t and decision 
touching anything inrolred in a contro~ersy,  he cannot, after litigation 
has begun, change his ground, and put his  conduct upon another and a 
different consideration. H e  is not permitted thus to mend his hold. 
H e  is  cstoppcd from doing it by a settled principle of lam." Robh z.. 
V o s ,  135 U. S., 13, 39 L. Ed., 52. 

The defendant company, har ing  refused to defend the Goodman suit, 
is liable for all tlie reasonable costs and expenses, including attorney 
fees, which tlic plaintiff incurred in  defending the suit. 

I n  Lowe v. Fidel i ty  and Casual ty  Co., I70 N. C., 445, it is said:  "The 
dcfrndant appeals because the judge rendered judgment in favor of the 
plaiiitiiT receiver for costs, expenses, and attorney's fees incurred by 
plaintiiy in defending the Marcus suit. . . . The coiltract makes it 
the duty of defcndant, a t  its expense, 'to defend in  the name and on 
behalf of the assured any suit brought against the assurt>d to enforce a 
claim, whether groundless or not, for damages on account of bodily 
irijuries or death suffered, or alleged to have been suffered, through the 
assured's negligence, by the persons described in  subsec.tions ( a )  and 
( b )  of the preceding paragraph, a t  the places and under the circum- 
stances tlicrcin described, and as the result of an accident occurring 
while the policy is in force.' The failure of the defendant to defend 
tlie suit, after repudiating its liability to  the assured, constituted a dis- 
tinct breach of contract and justified the plaintiff i n  defending it a t  his 
own expense. llcef Co. ?;. Casual ty  Co.,  201 IT. S., 173. These costs 
and expenses constitute a primary liability of defendan that  plaintiff 
may recowr as damages for the breach of the contract. P o u w  Co. v. 
Caaualfy  Co., 153 N. C., 279." 
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I11 5 Couch Cyc. of Insurance  Law, a t  page 4105, i t  is  sa id :  "But 
a n  i a i u r e r  cannot dcny liability as  against the  insured on the ground 
t h a t  the in jured  cmployee v a s  not cowred  by t h e  policy and  a t  the  sarnc 
t ime itlsist on co~ltrol l ing the defense, since i ts  r igh t  t o  defend arises 
only by vir tue of i ts  contract." 

111 7 Conch Cyc. of Insura l i re  Law, see. 1875 ( e ) ,  a t  page 6235, it  is  
said : "If t h e  illsurer refuses to  d e f e ~ i d  a suit against t h e  ilisurrd u n d r r  
the  policy 4 p u l a t i o 1 1 s  and  insured i s  cornpelled to u ~ ~ d e r t a l i e  tllr d t f e ~ l s e  
and does so, iiisurcr is  liable f o r  t h e  amount  of the  judgment and  ex- 
penses illcurred in  co~iduc t ing  said defense." 

Under  plaintiff's rolltract with d e f e d a n t ,  i n  a niatter of so grave 
importance to  defendant, plaintiff camlot bc permit ted to  "blow hot and  
cold" i n  the same breath. The briefs ill the  case l iere  exhaustive, well 
prepared, and covered eyery angle of the c o n t r o ~ e r s y .  W e  have read 
the rcbcord antl thc  briefs 'ivlth c:m. W e  see 110 error  i n  the judgment 
of the court below, and i t  mus t  be 

Affirmed. 

STATE r. DIYIGHT BEARD. 

(Filed 25 January, 1935.) 

1. Indictment C a-3fotion t o  quash should be made before plea t o  in- 
dictment. 
h motion to quash the bill of indictment on the ground that all the 

eyidcrice before the grand jury was incompetent. 17 hich motioll is not 
made nntil after defendant had entered n plea of not guilty upon his 
arraignment, is not made in apt time, and it  is not eiror for the trial court 
to refuse to hear evidence in support of the motion to quash. 

2. Homicide G d-Evidence of custom of deceased t o  have large sums 
i n  cash o n  certain day of each week held competent i n  this prosecu- 
tion for  homicide conlmitted i n  perpetration of robbery. 

The State contentled defendant murdered deceased in the perl>etratioll 
of :i robbery. The homicide occurred c,n a Thulsday night. The State 
offered evidence that it  had been the custom of deceased, for busineas 
reaions, to have in hi\ possesqion large sums of money on Thurqday of 
each \\eel<, antl that he n a s  robbed of such sums on the night of the 
holnicicle. Held, the evidence of the custom of deceased n a s  competent a s  
tending to show deceased had such sum of money in his possession on 
the night of the homicide, and that the hornicide was murder in the first 
degree, in that i t  was committed in the perpetration o f  a robbery. There 
n a s  also evidence tending to show that  defendant linen deceased had 
such sums of money on the day of the homicide. 
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3. Criminal Law L -Admission of evidence held at least inot prejudicial 
under facts of this case. 

The State introduced evidence that after the arrest of a 3erson involved 
in the crime n i th  which defendant was charged, officers \writ to the place 
 here defendant was living, and that defendant was not ;here. Defend- 
ant introduced evidence showing that he left his home and the State 
before he was charged with the crime in compliance \cith the terms 
of a judgment entered against him in a criminal prosecution: Held ,  the 
atlrnission of the State's evidence was a t  least not prejudici:il to defendant. 

4. Homicide G c-Testimony held properly admitted as being of dying 
declarations. 

Defendant was charged with murder in the perpetration of robbery. 
Deceased died three days after the fatal shooting, and before his death 
stated, in effect, that he knew lie could not recover from his vound, and 
that 11r v n s  shot as he attempted to recover the money of uhich he had 
bren robbed : H e l d ,  tcstimony of the statements was com1)etent a s  being 
testimony of dweased's dying declarations. 

5. Criminal Law L -Charge of court in this case held not to contain 
prejudicial error when construed contextually as a wholle. 

I n  this prosecution for murder defendant relied on a n  alibi. The 
court instructed the jury as  to the presumption of innocence and that no 
burden of proof rested upon defendant, but that the burden of proof was 
on the State to prove defendant's guilt beyond a reasonable doubt, and 
correctly defined reasonable doubt, and that before returning a verdict of 
guilty they should so find the defendant guilty "from t ~ e  evidence or 
lack of evidence in the case" : Held, defendant's contention that the 
phrase "or lack of evidence" placed the burden of proving his alibi on him 
cani~ot be sustained, and the phrase complained of cannot be held for 
lmjudicial error when construed contestually n i th  the whole charge 
upon the burden of proof. 

BROGDEN and SCIIESCK, JJ., dissenting opinions. 

APITAL by  defendant f rom TVa~.licli, J., a t  Apr i l  Special Term,  1934, 
of BVRI~E .  SO error .  

A t  Dwembcr  T e r m ,  1933, of the  Superior  Cour t  of 13urke Couuty 
t h e  grand  j u r ~  returned a bill of indictment, as  f o l l o ~ s :  

"The jurors  f o r  the S ta te  upon their  oath present t h a t  Ihv igh t  Beard,  
la te  of the  county of Burke,  on the  18 th  d a y  of February ,  in the  year  of 
our  Lord one thousand nine hundred and  thirtv-two. with for& and  
arms,  a t  and  i n  the  county aforesaid, unlawful ly and  wilfully, feloni- 
ously and  with premeditation and  deliberation, and  of his  nlalice afore- 
thought, did kill  and  murder  one Augustus Bounes, a : luman being, 
against the  f o r m  of the  s ta tu te  i n  such case made  and  movided a i d  - 
against the peace and  digni ty of t h e  State .  

"L. S. SPURLING., Solicitor." 
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When it was returned by tlie grand jury, the said bill of indictment 
v a s  eildorscd as follows : 

"So.  277.  State v. Dwight Beard. 
State, Pros. Witnesses, 

J. P. Coffry X 
Alvin Eller. 

"Those marked X sworn by the undersigned foreman, and examined 
before the grand jury, aud this bill found a True  Bill. 

"A. I,. BEXKETT, E70rewwm Grand Jury." 

The bill of indictmei~t, with the said endorsement, was duly received 
by the presiding judge, and duly entered on the records of the c30urt by 
the clerk. 

Th~ren f t e r ,  during said December Term, 1933, of the court, the de- 
fendant Dwight Beard was duly arraigned on said indictment, and on 
such arraigrimeilt entered a plea of ' (Sot  guilty." 

A f t w  the defendant had entered a plea of not guilty, as aforesaid, 
his counsel m o ~ e d  tlie court for a Grit of special venire to  be directed 
to the sheriff of Catamba County, commanding the said sheriff to sum- 
mon fro111 said county seventy-fire men to be and appear a t  the court- 
house in Morganton during said term of court to serve as jurors a t  the 
tr ial  of this action. The said motion was supported by affidavits, as 
required by tlie statute, C. S., 473, and was allowed by the court. 

Tllereafter, on motion of the solicitor for the State, and without 
objertio~l by the defendant, the action was continued until the next 
term of the court, and the defendant Dwight Beard was remanded to the 
custody of the sheriff of Burke County. 

V h e n  the action was called for tr ial  a t  the next term of the court, 
to wi t :  April Special Term, 1934, counsel for defendant moved the court 
for a writ of special venire to be directed to  the sheriff of AIcDo~~e l l  
County, commanding the said sheriff to summon from said county 
seventy-five men to be and appear a t  the courthouse in Morganton on 
30 April, 1934, then arid there to serve as  jurors at the trial of this 
action. The said motion was supported by affidavits as required by 
statute, C. S., 473, and mas allowed by the court. The writ was duly 
issued to and served by the sheriff of McDowell County. 

When the action was called for trial, after twelve jurors had been 
chosen from the special venire, but before they had been impaneled, 
counsel for the defendant moved the court to quash the indictment on 
the ground that  the bill had been found a true bill by the  grand jury at 
the December Term, 1933, of the court, on evidence which was wholly 
incompetent. 
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Counsel for defendant stated to the court that  they wer~? able to  show, 
and would show if permitted by the court to do so, tha: J. P. Coffey 
was the only witness who had been sworn and who had been examined 
before the grand jury, and that  his testimony was wholly hearsay, i n  
that said testimony was founded wholly on statements made to the said 
J. P. Coffey, in the absence of the defendant Dwight Bcaard, by Alvin 
Eller, whose name was endorsed on the bill of indictment as  a witness 
for the State, but who had not been sworn or examined before the grand 
jury. Counsel for defendant further stated to the court i,hat they were 
able to show, and would show if permitted by the court to do so, that  a 
statement in writing, signed by Alvin Eller, had been read to the grand 
jury as  evidence, and that  the bill had been found by the grand jury as 
a true bill solely on the testimony of J. P. Coffey and thl? statement of 
Alrin Eller. 

The court declined to hear evidence in support of the motion to quash, 
and denied the motion. The  defendant excepted. 

At the trial of the action the evidence for the State showed that the 
deceased Alugustus Bounos mas shot and fatally wounded near his home 
in Yaldese, Burke County, a t  about nine o'clock on Thursday night, 
18 February, 1932, and that  as  the result of his wounds the said Au- 
gustus I3oulios died in a hospital a t  Morganton on the Sunday follow- 
ing;  that  ~v i th in  a short time before he was shot the deceased had re- 
turned to his home from his place of business in Yaldese, in a truck, 
which lle had parked a t  the garage in  his back yard;  thal after he had 
parked his truck tlie deceased was assaulted and robbed of a large sum 
of money-about $1,800, wl~icli he had in a wallet in his pocket; that  
the deceased pursued the man who had assaulted and robbsd him on the 
highway for a short distance; and that  when the deceased overtook him 
near a mail box on tlie highway, the man who had a s sau l td  and robbed 
the deceased turned and shot the deceased twice with a pistol, thereby 
inflicting the wounds which resulted in his death on the following 
Sunday. 

The eridence for the State further tended to show that  the defendant 
Dwjglit Beard is  the man who shot and fatally wounded the deceased 
near the mail box on the highway; that  immediately after the defend- 
ant  turned and shot the deceased, who was pursuing him LO prevent his 
escape, Alvin Eller, n h o  had been with the defendant ~ ~ h o r t l y  before 
the robbery, near the home of the deceased, joined the defsndarit on the 
highway, and that  they both ran  from the scene of the homicide and 
escaped. 

There was evidence for the State which showed that  a t  the time he 
was shot, and for about five years prior to said time, the deceased 
Augustus Bounos operated a market and grocery store in  Valdese; that  
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during said time crrtain factories located in and near Valdese paid their 
employees by checks on Friday of each 11-eel<; and that it nras the custom 
of the deceased to go to 3Iorganton-a distance of about nine ~niles- 
oil Thursday of each week and to return to Valdese with a large sum 
of nloiley, ~ I i i c l i  he usrd to pay the checks of employees of the factories, 
~ \ h o  vcre  his customers, on tlie succeeding Friday. There was also eri-  
cleilcc for the State tending to shon that thc deceased went to hlorganton 
on Thurqday, 18 February, 1932, and returned to his place of businrss 
dnring the afternoon with about $1,800 in money, and that  when he lcft 
his place of busi~less a t  about 5 :30 that  night he had the mo~ic~y in a 
rvallet ill his pocket. Neither thc moner nor the wallet mas found on 
his person or near the scenc of the homicide, after he was shot. The 
defeiidm~t objected to the introduction of cridence tending to qhow the 
custom of the deceased, and excepted to the refusal of tlie court to sus- 
tain his objections. 

Tlierc was also eridence for the State tending to show that somc time 
after tlie homicide, ill cotlsqumce of statemc>nts nlade to t lmn  hy AIT in 
Eller, who had been arrested on a warrant  charging him nit11 tlle nlur- 
tltr of the cleceasecl, officers went to the honw of tlle father of the dc- 
fc~lclant at Lenoir, N. C ,  where defendant was l i ~  ing a t  the (]at(> of the 
homicide, in search of the defendatit, and that  the officers did not fin11 
tlie tlt~fci~tlant in hls father's home. The  defendant obiected to the intro- 
dnctioti of this eritlence, ant1 escq3ted to the refusal of the court to 
sustaiil his objectioiis. 

Tlicrc \\as also eridence for tlie State tending to show that after lie 
n a s  shot arid nhi le  lie Tvas in the I~ospital a t  Rlorganton, nl ierr  hc tlietl, 
the deceased n1:~tlc a statement to his brother tending to show that he n a s  
;~sqaultc~l  and robbed in his yard by tllr man who shot him on the high- 
n a y ,  autl that he pursuc~l the ma11 after the robbery for the l~urpose of 
recovering hi.; money. The deccased said that  hc did ]lot know the 
narile of t h r  man n h o  had shot him, but that he hat1 seen him about 
T'altlcv dnring the past threc or four meks ,  and would lmon. his facc 
if he could see him again. Before ninking this statement to his brothc~r, 
in response to questiolls as to how he was feeling, the deceased had said: 
"The man got m e ;  1 am fuffering terribly; I ain't going to niakc i t ;  
I can't make it." The defendant objected. to the admission of the 
statrments of the deceased to his  brother as "dying declaratiolls," and 
esccpt t~ l  to the refusal of the court to sustain his objection. 

The e~ idence  for the dcfendai-~t tended to show that during tlit. inontll 
of Fcbruary, 1032, the dcfcndant lix-ed in the home of his father a t  
Lenoir, S. C'.; that for several ~veeks prior tc  the date of the homicide 
the dcfendaiit had been from time to time in Valdese, seeking employ- 
ment there; that lie left his father's honle in Lerioir a t  about 3:30 p.m. 
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on Tliursday, 18 February, 1932, and \Tent to Valdese, b,y bus, arriving 
there at about 9 o'clock p.m.; that  he did not know the del:eased, and did 
not go to tlie honle of the deceased a t  any time after his  arrival in 
Vnldescl, and that he  spent the evening in the company of friends, and 
left Taldese for Hickory at about 11 o'clock 11.111. The testimony of the 
defendant to this effect was corroborated by the testimo~l~y of other ni t -  
nesscls in his behalf. H e  denied that  he is the man ~ 1 1 0  assaulted and 
robbed the deceased at liis home, and thereafter shot him near the mail 
box on the liighway. 

With respect to the burden of proof in this action, the court instructed 
tlie jury as follows: 

' T h e  law puts upon the State, which has made this rllargc agaiilst 
the d~fcnt lant ,  the burden of proof. There is in this case, a11d I now 
so instruct you, lest I may later overlook giving you the instruction, 110 

burdell of proof on the defendant. The sole burden of proof is and 
rests m ~ t l  remains on the State tliroughout the trial. The State must - 
satisfy you by the evidence in this case, beyond a rcasor ablc doubt, of 
the guilt of the defendant before you will be justified in returning a 
~c r t l i c t  of guilty. -1s to the term 'reasonable doubt,' tliat does not 
incan that you must be satisfied beyond all doubt, nor bcyontl ally tlouht, 
iior eatisficd beyond a doubt; it  means that you must be s:itisfiecl beyond 
a rensorlable doubt, or fully satisfied, satisfic~d to a m o r d  certainty of 
thc guilt of tlie defendant f ~ o m  the  eritlcince or lacli of evidente  i l l  the  
case. I instruct you tliat the defendaiit is presumed by the lam to be 
ini~occilt, as is the case of the defendant ill wery  criminal actlon, a l ~ d  
that  thc burdeli is upon the Statc, as I have previousl~a told you, to 
satisfy you by the evidence beyond a reasonable doubt clf the guilt of 
the tlcfri~dailt, tliat is, before you will be justified in retulning a ~ c r d i c t  
of guilty ill this case." 

T l ~ c  dcftildaiit rscepted to the instruction that  the jury muit  be 
satisfied btyoild a reaso~iable doubt "from the evidence or the lack of 
evidcncc~ in thc~ case." 

On all the evide~lce at tlie trial. and undw the instrilctions of the 
court i n  the cl la~ge,  the jury returned a verdict that tht. defendant is 
guilty of murdcr in the first degree. 

From judgment that  lie suffer death as prescribed by statute, C. S., 
42C0, tllc tlcfenda~lt appealed to tlie Suprenle Court, asGgning errors 
based 011 Ilia exceptions appearing ill the statcmel~t of tlie case on appeal. 

rlf i omey-Genera l  Brzciizmitt and A s s i s f a n t  4 f t  orncy-Ge n e r d  S e a w ~ i l  
for the  S ta te .  

S e z i , l ( ~ n d  d 7'ownsend, l f u n f e r  J l a r f l n ,  and Joh11 C S t roupe  for 
defendant .  
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C o s s o x .  J. T h e w  n7as 110 e r ror  i n  the  refusal of the court to hear  
eritlencc i n  support  of the motion of the defendant tha t  tlic indictment 
i n  th i s  case be quashed on the  ground t h a t  the bill v a s  found hy tlie 
g r a n d  j u r y  t o  be a t rue bill on cvidence which n a s  11 holly incoinpctcnt. 
Colic~t l ing tliat t h e  facts  a r e  a s  contrndcd by  the defendant, there was  
n o  e r ror  i n  the d e t ~ i a l  of the  motion, f o r  the reason tha t  tlie motloll v a s  
nintle a t  All)ril Term,  1034, a f t r r  the  tlcfel~dant, on his  arraig~t lr ient  nT 
December Term,  1933, had  entered a plea of riot guilty. T h e  rnoticll 
to quash, ~ i h i c h  m a y  be t reated a s  a pica i n  abatement, n a s  not made  
i n  a p t  time. 

1 1 1  A'. c. X o o r c ,  204 N. C., 545, 168 S. E., 842, i t  is s a i d :  "I t  is v e l l  
scttlid a5 the l a w  of this S t a t e  t h a t  when a bill of i~idict inent  has  been 
r e t u r n i d  by the  grand  jury a s  a t rue  hill upon testimony, all  of wliich 
r m s  inrornpetent, o r  upon t h e  testimony of ni tnesses  a11 of \\honi n e r e  
disqualifietl by s tatute  or by soinc ~vell-settled principle of law i n  force 
i n  th i s  S ta te ,  the indictment will be quashcd on the  nlotion of the de- 
fentlant,  made  in ap t  t i m e ;  but n h e r e  some of the testiniony Trxs con~pe-  
tent anti some incompetent, or some of the witnesses were qualifietl nut1 
some disqual~fic~tl,  tlic. court ~ 1 1 1  not go Into the barren inquiry of how 
f a r  t r i t imony nhicl i  mas mcompetent or ~vitnesses who n e w  d~squal if ied 
coiitributed t o  the. firldii~g of tlte 11ill of int l ic tmmt a s  n t rue  bill. $\' r . 
h ~ y ,  200 3. ('., -56, 133  S .  E., 84;  S. 7 > .  , l I~f t lzem.  13s S. ('., 609, 
123  S. E., 1 0 0 ;  is'. 1 % .  C'oaica, 130  S. C., 701, 11 S. E., 706. This 1s the  
general rule  i l l  other juristlictioni. 31 ('. J., 809, and  caw5 citctl " 

I n  S. r .  L e r y ,  s u p r a ,  i t  n:t$ held tltnt there n a s  110 er130r 111 tlicx refusal 
of the court  to hear  nitiicsses nl io  had  tcstlfied bcfore the grunil jury, 111 

support of the tlefe~ldant 's rnot ioi~ tliat the indictment be quailied on 
tllc groui~cl tliat the hi11 n as  f o u ~ t d  a t rue  b ~ l l  solely on the t c s t ~ i i i o i ~ ' ~  of 
tlirse nitiiesses, which \ \as  ~ncoinpc~tei i t  because \\holly hearsay. 111 the 
opinion ill tha t  c : ~ ~ c  the la te  Jus t l ee  ildams, s p e a k ~ n g  for  thc Court ,  
says : "The suggested practice w o u l ~ l  hinder  the t r i a l  and. result i n  use- 
lcs, dc1,iy. I t  nou ld  often require t h e  examination of a iiumber of 
~ \ ~ t n t l s s c s ,  including, perchalice, nmiibers of the g rand  j u r y ;  i t  nou ld  
demand of t h e  judge tliat he invade the prol incc of the  g rand  ju ry  or 
exercise the furlction of a p t i t  .jury i n  finding tlie facts  f r o m  conflic-ting 
eridcnce a n d  passing upon tfie credibility of witnesses; it  ~voulti  t u r n  the  
Superior  Court  into a f o r u m  for  a n  unseenily contest between nlenibers 
of the g rand  j u r y  arid those n l lom they m a y  have charged with crime. 
Besicles, such a practice is  unnecessary; if the eridence is  incoinpeteut 
it  v i l l  be excluded by tlie t r i a l  court." 
In S.  2.. Pace ,  159 N .  C., 462, 74 S. E., 1018, i t  is s a i d :  "I t  is ~ r e l l  

settlrcl tha t  a plea i n  ahatenlent, o r  a motion to qua511 a bill of indict- 
ment  a f te r  a plea of not gui l ty  is entered, i s  only allowed i n  the discre- 
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tion of the court. H i s  Honor declined, in his discretion, to permit the 
plea to be filed. The  esercise of his  discretion is not re~,iewable by us. 
8. v. Jones, SS N. C., 672." 

The first assignment of error on this appeal, based on defendant's ex- 
ception to the denial of liis motion that  the bill he qilaslied for the 
reasons assigned, cannot be sustained. 

Tlie assig~iments of error based on defendant's exceptions to tlie re- 
fusal of the court to sustain liis objections to evidence offered by the 
State callnot be sustained. 

'I'lie e ~ i t l e ~ i c e  tendillg to show that the custom of the d~~ccased to have 
in liis posscssioa a t  his  place of business in Valdese, 011 Thursday and 
Friday of each week, a large sum of money Jvas competent as tending 
to & o n  that the deceascd had such sum of inoncg in  hi:, possession on 
tlic ~ ~ i g l i t  of the honiicide, and that  the lioniicitle n a s  niurder in th(1 
first tlcgrec, as  conte~idcd by the State. There n a s  evidence also tending 
to slion facts from wllich the jury might ~vell  infer that the defendant, 
wlicu he returiicd to Valdese from his liome in Lenoir on Thursday 
aftcrlioon knen that the deccased had gone to Morgantoll that day and 
rcturiie 1 to Valdcse with a large sum of moiicy. 

Tlie evidence tending to show that  the dcfendant n a s  not at liis 
father's lionlc in Lcnoir when the officers went there, after tlie arrest of 
Allrill Ellcr, in search of the dcfendant, was a t  least not prejudicial to 
tlie tlefcnclant, wliosc evidence teiidcd to show that his absence from llis 
fat1it~ 's  home, nliere he was living at the date of the homicide, had. no 
coiliicction nit11 the cllarge against him in this case. The e d e n c e  for 
tlie d r f c d a n t  telided to show that he left his father's honie sereral days 
after tlie llonlicitlc and before he mas accused of the muider of the ile- 
cc:isetl. and 11c11t to a distant state, in compliance with 1he terms of a 
ju !gnicl~t :~gaiiist the defendant ill a cri~nil ial  action pending ill the 
Supcrior Court of Caldwell County. Tliis c~ idence  was properly sub- 
niittccl to tlic jury ns tending to rebut any presumption against the 
dcfe~itlant in this case, from his absence from his liome afler the murder 
of .\ug~istus Boulios. 

The ~?viclcilc~ teiiding to shon. that after lie was shot and fatally 
uoulideil 011 Tliurstlay ~iiglit and before lie d i d  in the liospital at Mor- 
ga~itoii on the following Sunday, the deceasd made stniemcnts to liis 
brotlicr tc~iding to sho;~ that  lie was shot and vountled vhi lc  he was 
at tcn~pti l ig to rccolcr the moiiey of ~ ~ l i i c l i  lie had been robberl, were 
comp,,tent as  tlyi~ig tleclararions. Before maliing these ~ta tements  as 
testificd h y  his brother, the dcccased, in respoiise to questioiis as to lion- 
lie felt, had said:  "Tlie man got me ;  I am suffering terribly; I can't 
niake i t ;  I ain't goilig to make i t ;  I do not laio~v the name of the mail 
n 110 shot me, but would kliow him if I could see him agaiii ; he has bee11 
ill and  round Valdese for tlie past few weeks." 
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The eridence v a s  sufficient to show that  a t  the time he made tlie 
statements the deceased was in actual danger of death, and that lie was 
fully appreliensire of his approaching death. The statements made by 
the deceased under these conditions were properly admitted as dyirlg 
declarations. S'. v. I lam,  205 N. C., 749, I72 S. E., 473, and cases cited. 

Tlie defendant assigiis as error the instruction of the court to the 
jury tliat the jury would not be justified in finding the defendant i n  
tliis cnsc guilty unless the jury n a s  satisfied beyond a reaso~iablo doubt 
of liis guilt "from the eviclcnce or the lack of el-iilence in the case." 
The dcfclitlant's contention that by this i ~ ~ s t r l ~ c t i o n  the court imposed 
up011 tlie defendant the burden to establish his  alibi by liis eliderice 
canliot be sustailled. Conceding that  the instruction standing alone is 
rrrowous,  nllerl coiisiilerrtl ill connectioii with the entire instruction as 
to tlic hurtle11 of proof in the ca-e, i t  caullot he held that  it n-as prejudi- 
rial to the tlefcndant. I n  S. c. Frcewran, 100 N. C'., 429, 5 S. E., 921, 
it is said: 

('TTl~ile we do not assent to what is said about the shifting of tlie 
burtlt 11 of proof, wlicll tllc proof offcred by the prisoner teiids to show his 
nbwicc from tlie placc where the offense was perpetratctl, all0 his pres- 
c3iicc. clsc\\licrc~ at the time, yet the charge in general is so clear and 
csl)licit as to nliat is required of tlie State ill order to a col~riction, tliat 
it  could not be misleading to tlie jury, fairly consitlcred." 

W c  find iio error in the tr ial  of this action. The  judgmeilt is affirinecl. 
S o  error. 

I I ~ o c ~ n ~ s ,  J., d i s se~~ t ing  : The judge charged the jury as folIons : 
"The court inqtructs you that you, under tliis c~ idcnce  in the event you 
agrev uuaiiimously, can returii one of t n o  possible ~e rd ic t s ,  nntl none 
ot1ic.r. You ma),  if you are satisfied he>ond a reasol~able doubt, return 
:I ~c r t l i c t  . . . of 111~1rtler in tlie first degree. I f  not so s:ltisfied, 
tlicii 5011 nould r ~ t u r ~ i  a I erdiet of not guilty. Those are tlie only t n o  
po"ille ~er t l ic ts  arising in this case. . . . Tlie court ins t r i~r t i  you 
a1 a matter of lan from a careful inspection of the evidence a<  t l i ~  court 
listelled to it tliat there is 110 dedut~tion therefrom which would na r ran t  
jou h(3pnd a leasonable doubt to conrict the prisoner of any offemc 
other tllail murder in  the first degree. . . . The court in.;truct< you, 
t l i~r r fore ,  that there are 0111- t n  o I erdicts that you can rciider." 

C. S., 4640,  pro^ idcs: "Upon the tr ial  of any indictment the priso~ler 
ma! be roi~ricted of crime charged therein or of a less degrce of th-  
sanle crime," etc. The pertilient doctrine now prerailing m i l  fortified 
by a host of decisions is as f o l l o ~ ~ ~ :  "Where the e.iidencc tends to prore 
tliat a murder n as done, and that  i t  mas dolle by nieans of poison, lying 
in n ait, imprisonment, star] ing, torture, or which line been coinmitted 
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in tlie perpetration or attempt to perpetrate any arson, rape, robbery, 
burglary, or other felony, and where there is no evidencbe and where no 
in fe re lm can be fairly deduced from the evidmce of or i ending to prove 
a murder iir the second degree or manslaughter, the trial judge should 
instruct the jury that it is their duty to render a verdict of 'guilty of 
murder in the first dcgree,' if they are satisfied beyond a reasonable 
doubt. . . . I f ,  however, there is any evidence, or f any inference 
can bc fair ly deduced therefrom tending to show one of the l o ~ r e r  
grades of murder, i t  is  then the duty of the tr ial  judge, under appro- 
priate instructions, to submit that  view to the jury. . . . When, 
however, the State relies upon evidence tending to s h o ~  not only that  
the nmrder was perpetrated by one of the means specifiel in the statute, 
or that  it was committed in the perpetration of or attempt to pcrpctrate 
a felony as defined in the statute, but also upon erid2nce tending to 
show deliberation and premeditation, the jury should be instructed that  
if they fail to find from the evidence, beyond a reasonable doubt, that  
the rn&le r  was perpetrated by one of the means specifiel in the statute, 
or that it was committed in the perpetration of or attempt to perpetrate 
a feloliy, and further fai l  to find from the eridence, beyond a reasonable 
doubt, that it was committed after deliberation and premeditation, they 
should return a verdict of guilty of murder in the seccnd degree, pro- 
v i t ld .  of course, they shall find from the eridence, beyond a reasonable 
doubt, that  the defendant committed the murder. . . . I n  such 
caw, ulrtler tlie statute as construed by this court, it  is for the jury and 
not the judge to find the fact of deliberation and prerreditation, from 
tlie evidence, and beyond a reasonable doubt." 8. v. Xewsome, 195  
S. C., 5 5 2 .  

The wife of the deceased testified that  she heard her husband drive 
liis truck ill the yard immediately before the killing. She said:  "I 
listrned for Gus to come in. H e  didn't, anti I thought he had gone on 
back of tlie house. Still he didn't come in, and I heard voices shouting 
and liolloing. I can't say how many voices I heard shcluting, just like 
people shouting to each other-angry voices. They seemed to be like 
vlose to the house when I first heard them and they got like they were 
moving off. Tlie next thing I heard was two shots." 

Tlie only eye-witness offered by the State mas Felix Whitener. H e  
Jvas r q a i r i n g  his car in the moonlight near the house of the deceased 
and heart1 tlie defendant's voice. H e  said:  "I t  seemed t ley were plumb 
togcdwr, kind of in a tussle. I stood there and watched. . . . The  
tallest and liea\iest man nalkcd off that  way, and first thing I seen a 
marl raise u p  there and the other man was close to the center of the 
road. . . . The  man got up  here a t  the mail box and the other 
man . . . was over the road moving toward Valdcmse, and then a 
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roice . . . said, 'Don't follow me,' and then looked like he might 
ha \ e  been tell feet further,  and he said, 'Don't follow me.' The third 
time lie said, 'We told you not to follow us.' . . . Immediately 
after that a pistol fired tnice," etc. 

What  mas the tussle about? T h a t  was the occasion of the angry 
x oices "sliouting and holloing?" What n as the nleaniilg of the com- 
mands of one of the men present for t h e  times: "Do not follow us, or 
stop follo~ving us?" To vhom n e r e  these commands g i ~  e n ?  T a s  the 
party l(follov:ing" armed or not?  I f  the deceased n a s  the party "fol- 
loving" and n-as shot by the drfentlilnt because of such pursuit, n a s  the 
kilIing done n i t h  premeditation and deliberation? A11 of these mnttcrs 
are left ill fog by tlie eridmce. I n  the Sctcsome case, supra, nhen  the 
dcf(jnt1ant killed the girl to keep her from t e l l i ~ ~ g  her  father, tlic question 
a, to whetlltr such killing was (low with deliberation and prernedita- 
tion n a s  left to tlie jury and a new tr ial  an-artled. I am of thc opinion 
that  the eridence in the present case calls for the application of C. S., 
4640, more loudly and n i t h  more insistent voice than in the dYc/csome 
t u w. 

Mai~ifcstly, tllcre uns  sufficient cv id~nce  of statutory m u r d ~ r  in the 
first tl(1grcc to be submitted to the jury;  hut a n  cxami~~at io i i  of the eri-  
dcliec, lratls me to the conclusion the trial judge should hare  qnbmittcd 
rriurtlcr in tlw second dcgrc~> also. I do not t l ~ i ~ l k  it call hc said as a 
cold n~n t t e r  of Inn that o d y  one inference could he drxn.11 from the 
csr itltnt struggling, shouting, llolloi~lg, arid pursuit that  took place a t  
the t ~ m e  of the kllliug. 

Sc~ra \ e r< ,  J., dirscnting: The tr ial  judge charged the jury as fol- 
l o n i :  "The State must satisfy you by the evidence in this case, ljeyond 
a rcaso~~nble  doubt, of the guilt of the defendant before you n.111 he 
jubtifiivl in r e t u r n i ~ g  a 1 erdict of not guilty. ,Is to the term 'reasom 
able douht,' that  doeq not mean thnt you must be satiqfied beyond all 
doubt, uor bcyond any doubt, nor satisfied beyond a doubt; it mcnns that  
you must 11t. sati4ecl btyol~d a reasouable doubt, or fully satisfied, 
satisfic.(l to x moral certainty of the guilt of the defendant f r c m  i h c  
cz~c t i rure  or lucl, of ec idcnce  In l h c  c a s ~ . ' "  I think thld instruction n:is 
prejudicial error, especially so in the light of the fact that the principal 
ciefcilse rclliccl upon by the tlefeiitlailt n a s  that of an alibi. 

The State's el idelice tended to show the defendant at the scene at tllc 
tinlc of the ho~niciclc, the defendant's e\ iilence tended to show liim else- 
nllrrc. ant1 the jury, under tlic charge, might well hare  deteri i imd tllla 
vital i-sue of fact adrerw to the defe~ldant "for the lack of e~it lc~icc," 
t h t  is, for the lack of more con1 incing elic'ei~ce of an alibi. Tlic bur- 
deli is lieler upon tlie defendant to establish an  alibi. The  burclcn, 
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cven n-lien a n  alibi is set up, remains upon the  State ,  8. v. Josey, 64 
3. C., 5 6 ,  to establish by the  evidence, not t h e  lack of it ,  beyond a 
reasol~ablc doubt tha t  the defendant  was present and  perpetrated the  
crime. 

K o r  is this  e r ror  cured, i n  m y  opinion, by  considering the  ent i re  
c h a r g >  contmtual ly.  T h e  instruct ion t h a t  the j u r y  ] rus t  be satisfied 
beyond n reasonable doubt of the  defendant's gui l t  "from the  evidence 
or  lack of evitlcnce" is incompatible with the  instruction given else- 
where i n  t h e  charge to t h e  effect t h a t  the  j u r y  mus t  be satisfied beyond 
a reasonable doubt f r o m  all of the  evidence of such guilt ,  a n d  the  ju ry  
was not cnliahtcncd a s  to which instruct ion to follow. " 

I cannot get the consent of m y  mind  to affirm a judgment  of dea th  
pronou~iccd upon a verdict t h a t  m a y  have been reached "from the . . . 
lack of evidence." 

I feel reasonably certain t h a t  t h e  words "or lack of evidence" a re  due 
ei ther  to a n  inadvertence of the  lclarned judge who tr ied the  case or  t o  
a stenographic error ,  but since they appear  i n  the  case settled on appeal,  
"we a r e  bound by t h e  record;  i t  impor t s  rerity." 8. v .  Brown, ante, 156. 

MRS. ZOA I,. HATWOOD, MRS. ROSA FUIZORD, ET AI,., v. R. H.  RIGS- 
BEE, R. H. RIGSBEE, ESECUTOR, R. H. RIGSBEE, TRIJSTEE, ET AL. 

(Mled 28 January, 1935.) 
1. Wills E a- 

!rhe intention of the testator a s  gathered from the entire instrument 
is controlling, and will prevail over particular espressiolis which, in their 
technical sense, are  apparently inconsistent therewith. 

2. Wills E f-Under provisions of mill i n  this case fulltls held i n  t rus t  
should be distributed pcr  stirpes upon termination 01' t rust.  

The ni l l  in this case devised to each of testator's children certain par- 
ccls of land in fee and certain parcels for life with ~emaiiicler over to their 
children, and by later item created a trust with provision that each of the 
children should shale equally in the income therefrom, and that the chil- 
dren of any deceased child should take the l?arent's shale i11 the income, 
1~il11 further provision that Up011 the death of a child or his children 
without issue, the share of such child should be distributed among the 
otlier bt~neticiaries as  dcsirnated. At the expiration of t lirty years after 
testator's clcatli the will provided that  the trust should be terminated by 
"an equal division of the fund among my children and t!leir issue." The 
ni l l  declared the testator's intention to treat his children equally. At the 
espiration of the trust two of testator's children had difld without issue, 
but s i s  children were living, some of whom had livilg children and 
grandchildren : Held, although a technical construction of the words 
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"e,qual division . . . among my children and their issue" might re- 
quire tlie fund to be equally diviil~d among the living children, grand- 
children, and great-~rnr~dcliildren of the t ~ s t a t o r  upon the termination of 
tlie trust, construinq the iastrumr~nt as a vhole the fund should be dis- 
tributed equally nmolig the six snrvivine children of tcstntor to effcctnate 
the testator's intent to treat his children equally, the beneficiaries taking 
per st irpes,  tlie deceased children linving left no issue. 

3. Same-Intent t o  dispose of property per  stirpes will prevail over words 
requiring per  capita distribution when construed in technical sense. 

Where n IT ill bequeaths property to be equ;illy d i ~ i d e d  among testator's 
"children and tlicir icsnc," hut i t  1s alrparcnt from tlie context of the ~ ~ 1 1 1  
that teqtator intended a stirpita1 cliqtrihution of the funds. the Ianeuaqe of 
the bequest will not be eiveii a technical construction which nould defeat 
the intent of the testator as  =atheled from the whole inqtrument, and 
the property n ill be distributed pcr ~ t r r p e s  among the lineal descendants, 
tliclehy 11recludinq cliildren tnliinq with their l i ~  ing parents. 

BIIOGDES, J., t~i : l i  no part in the consideration or decision of this case 

A P P E ~ I ,  by l ~ l a i ~ i t i f f s  f r o m  C'ranmcr ,  J., a t  X o r e ~ ~ i b e r  Term,  1934, of 
Dr -~ r ra~r .  ,lffirmecl. 

T h i s  c*aqe n a s  heard before :r rcferee upon the follolving a g r c d  ctatc- 
n m l t  of facts, t o  w i t :  

"I. Tlint Al t l as  M. Rigslree dicd :I citizen and  resident of the city ant1 
county of D u r h a m ,  on 29 S o ~ e r n b e ~ ,  1903. 

' '2 .  T h a t  Altlaq M. Rigubte left a lar t  v i l l  and  tcstanient, datetl 7 
Aluguqt. 1893, \ ~ l i i c h  I S  t h i l ~  aird r(gli1arly probated in tlir  officc of the  
c l e ~ l i  of the S u l w ~ i o r  ( 'ourt of D u r l i a n ~  County, i n  Book of 77'~11s I3, 
pages 35-41, n-11ic.h said ni l1  n a s  ilulv probated on 7 Decemhrr, 190:; ; 
tha t  there n a s  110 codicil to  the  said will. 

" 3 .  T h a t  A\tlas 11. R i p b c e  n a s  the  liushancl of Rowena Rigsbec, n h o  
died 011 30 J a u u a r y ,  1921. 

'.a. T h a t  011 7 A u q u ~ t ,  1893 ( t lw dntc of the  execution of the I\ ill i n  
i3011tro~ e r -y) ,  -1tl:ts A1. Rigqbee n ns the fa ther  of eight children, a11 of 
TI l~oi l i  71 (,re tllcn 11r 11rg. \I hosc ~ i a n l c s  TI erc as  follon s : Cora Rigsb-e 
M a ~ ~ k l ~ ; ~ ~ r i ,  n i f e  of Hug11 P. M a r k h a m ;  Robert  1%. Rigsbee; &ry 15. 
I l i i t l~ l l~  to l l ,  u ~ i e  of liohcrt Lcc Xit l t l le to~i ;  Zoa Rigsbee ( ~ i o w  %on K ~ g s -  
bee Haywood)  ; Sallie *l. lhgsbec ;  Wil l iam T .  Rigsbee; Mat t ie  T .  R ~ g s -  
bce (iron- M x t t ~ e  R .  I3itt1iig) ; Rosa Rigsbee ( n o n  Rosa R ~ g ~ b e e  F u l -  
f o r d ) .  

"3. ( 'ura Riglihec X a r k b a m  dicd intestate ancl n i t h o u t  issue prior to  
the  ciciatli of -1tlas &I. Rigsbee, dtwasptl,  ant1 her  husband, H u g h  1'. 
X:lrliliam, died af ter  the  death of A. M. Iiigsbee, deceased, and  prior  to 
29 XOT ember, 1933. 

"6. Tlint T i l l ~ a m  T. Rigsbee d ~ e d  prior  t o  29 No~emb:r, 1933, with- 
out ever l l a r i ~ r g  b e m  married. 
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"7. Tliat a t  the termination of the thir ty (30) yezr period of the 
trust, to wi t :  on 29 Sol-ember, 1933, Atlas N. Rigsbee had the following 
living descelidants : Six c ldd ren  (naming them), t ~ i ~ e l ~ . e  grandchildren 
(naming them), and seven great-grandchildren (naming them). 
"8. That all proper parties necessary for a construction of the trrms 

of said v i l l  hare  bccn made parties to this proceedil g and are tlul? 
beforcb the court. 

"9. The r i l l  of -1tlas 31. Rigsbre n a s  prepared by T.TT. TIT. Fuller, Eq . ,  
an attorney a t  law of Durham, S o r t h  Carolina, in his orvil handwriting. 

"10. That  the assets of the estate anil trust of the late A. N. Rigsbee 
are co~isidernbly in excess of the liabilities of said estate m ~ d  trust. 

"11. That  Exhibit ',I7 attached hereto is  an  exact copy of tlie last 
mill and testament of A. N. Rigsbee, deceased." 

" E X H I B I T  'A' 

" I h  TIIE N.NE O F  GOD, L ~ R I E K !  
'(I, Atlas 11. Rigsbee, of tlie Town of Durlianl and County of Dur- 

liam in the State of Sort11 Carolina: being soui~d both in body and 
mint1 but being also mil~tlful  of the unccwainty of life, and desiring 
to direct the dispositiou of my  estate, do nlalie, declare and publish this 
my last will and testament, hereby annulling and revoking all fornier 
wills by me made, that is to say:  

"I {Jcsire and direct that my body be dcccmtly buried in my section of 
the C e m ~ t e r y  of the T o ~ v n  of I h r l ~ a m ,  and tliat the stone or luo~lument 
tliat shall mark my graT e be selected by my wife and paid for by my 
executors. 

"ITEII F I R ~ T :  I give, devise and bequeath unto my  wife, Roena N. 
R~gsbec, my old home house on the corner of Green Street and Rigsbee 
- I ~ e ~ i u e ,  adjoining the lantls of William Nailgum, and one-half of the 
land from Green Street down Rigsbee Aveiiue to Watkins Street, that is 
to say from Green Street down to h n l f ~ w y  between said Street and 
Watkins Street anti so tllrougli the lot from ?Ilangum's line to Itigsbee 
A1ve~~uc,  and the dwelling house where I now live, on tlie S o r t h  side of 
Corporation Street, anil with said house, all the land together nit11 all 
houses, fixtures, and iniprorenients thereon, nhich  I now owl  or may 
on 11 at the time of niy death, R e s t  of the line to be established as fol- 
l ons :  Coi~~mencing at a l ~ o i ~ i t  on tlie S o r t h  side of Corporation Street 
in or near the bottom east of my garden, running Sor t t l  so as  to strike 
the Southnest corner of a lot known as the Hun t  Brick Yard lot 011 the 
Northern boulldary of my land. A11 the above propertsf in this item is 
to be held and owled by my  n i f e  Roena 11. Rigsbee du-i11g her natural 
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life, ailcl a t  her  death, I give ant1 d e ~ i s e  all  of i t  i n  fee to  m y  sol], 
T i l l i a m  T. Rigsbee and h i s  heirs. 

('I ~ P T  ice a i ~ d  b ~ q u c a t l ~  in  fce to my n i f t .  Rocna 31. Rigsbre. and  her  
11clri a l l  liiv plalitation\ on thc S o r i l l  C'arolina Railroatl near  thl, rotto11 
factory, ant1 knomn as  the 'TTinnie or Ailbert  Brasdicltl  Place.' I also 
llkenise g i ~ e  autl hcqueath to  her  abiolutely, a11 m y  liouvholtl  and  
lLitc~hcli furnitnrr, ,  niy bay horse Bob, ant1 m y  (.lay b a ~ i k  horse n it11 blac.li 
mane  :inti tall .  H I ?  f:111111~ carring(, alid m y  'ry-011 mlcl Jones  buggy I 
also g l \ e  ant1 bequeath to her  a h l u t e l y  Tcn Tliousand I ld la r i :  in 
rnoliey, unless .lie rcallzes sornethl~ig f r o m  a policy of acciclcnt i~rsurancc 
n h i c h  is  by its term payable to  l i t r ,  111 merit of nl i ich sucsli r e a l ~ ~ a t  on 
a d  rclco~ e ry  .he is to have only so murh  of said T m  Thousalicl 1)ollar.. 
added to n h a t  she receiles under  said policy t h e  ful l  i u m  of Ttw I'liou- 
sarltl Ilollars,  then this  l e g a q  is  not to  l es t ,  but  is to go a s  hereniaf ter  
pro\ ~ ( l ~ t l  for .  I also bequeath and  confirm to her  iuch  p r t q  of t v o  
policies ill the Brooklyn Life  Insurance  Compaiiy made  par t ly  1):~y:rblc. 
to  her, as  shc m a y  be entitled to  under  the  terms thereof. 

"ITEX S~COST):  I g i ~ e ,  d e ~ i s e  and  bequeath to  m y  tlaughtcr Cora F. 
N a r k h a m  arid her  heirs ill fee the  h o u ~ e  on the corner of l i ~ g s b e c  i~ cl~uc 
a d  TJTatLins Street  111 D u r h a m  w l ~ r w  she now lives, :riicl all  the l ~ l i t l  hc- 
t ~ l e e n  TITatkms Street  and  u p  Rigsbee L'l\enue l l a l f n a j  to Green Ptwct 
nllc,re the  l m e  pro7 idetl fo r  i n  the F i r s t  I t e m  i i  to  be estahlisl~ctl;  2111 1 
I g l ~ e  im(l d t ~ l s e  to said Cora F. X a r L h a m  ancl her  helm in fec m y  
J a m e s  Tickers  l ' lantation, and  I glve and devise to m j  said tlauylittr, 
Cora F. N a r k h a m ,  dur ing  her  n a t u r a l  llfe, the  llol~he and  lnt on tile 
T e s t  side of Rigsbee A ~ e n u e ,  nor th  of J o h n  W. Carlton'e nl lere  she 
once lived, together n i t h  all  m y  l a r d  i n  the rea r  and South  of Jol ln JV. 
Carltoil's to I I u n t  Strcet aiid a t  her dcnth I give ant1 d e ~ i s e  s a d  last 
n~cnt ioned  houie a i d  lands to  her  children if ally a re  11vi11g a t  h t r  t1r:itli. 

  ITF FA^ TIIIRD: 1 g i l e  and  de \ i i e  to  m y  son Robert H. R ~ g r b  e i111(1 

h is  Ilc~irs ill fee, all  m y  land and  houses l y ~ i i g  Xort l l  of C ' o r p o l a t i o ~ ~  
S t r e t t  and Sort11 of Gar ra r t l  Alley, nes t  of S t rayhorn  . U e y  anil F:,l\t 
of sortli Alley, and also a s t r ip  of land on t h ~  West s~clc of Sort11 Allley 
Sort11 of Corporat ion Strcet  f rom N o r t h  Ailley to  a l ine to  hc estab- 
lished, con ln~enc i l~g  on Corporat ion Street  E a s t  of m y  so as  to 
~ t r ~ k c  the  Southnes t  corner of thc H u n t  Br ick  Y a r d  lot K o r t h  of m y  
land, said s t r ip  t o  r u n  f r o m  Corporat ion Street  to  H u n t  Br ick  yard  lot. 

"1 a190 gil F! ant1 d e ~ l s e  to rrly son Robert  11. Rigsbee f o r  and d u r m g  
h is  na tura l  Ilfe t ime ancl a t  111s death to  his c.hltlren if a n y  livlriq then, 
m y  t h e e  store liouses and  lots on t h e  S o r t h e a s t  corner of M a i u  ant1 
h l a l ~ g u l n  Strcets  i n  Durl lam, and  the storehouses aud  lots on thv E a s t  
side of Xar lgum Street,  South  of the P a r r i s h  Building,  also my \torage 
house and lot 111 the rea r  of my h iangum Street  stores, and  half of the  



668 I N  THE SUPREME COURT. [207 

r a c a i ~ t  land between said storage house and my  Parr i sh  stores, and the 
vacant land in rear of my Stores on Main Street, and half of the strip 
of vacant land owned by me and used as a passway between my  houses 
antl the Parr i sh  Building. 

"ITEM FOURTH:  I give, and bequeath unto my  daughter, Marv E. 
IIiddleton and her heirs in fee the house and lot on the corner of Wat-  
kins Street and Rigsbee Avenue where she now lives. I also give and 
devise to my  daughter, Mary E. Middleton for and during her natural 
life, rind a t  her death to lier children then living all the balance of my  
house5 and lots on the T e s t  side of Rigsbce ,1vei1uc, South of H u n t  
Street on each side of the branch, and on Seminary Street Ves t  of 
RigsLce A1vellue. 

' T E A  I T  : 1 give and devise unto nly daughter Zoa Rigsbee and 
her heirs in fee, all my houses and lots lying East  of Rigsbee ,ivenue 
antl Soutli of Seminary Street West of Nangum Strcet adjoining the 
lands of Thomas J. Rigsbce, and il~clutling tlic dwtlling house nnd 
Daptist Fcn~n lc  Scliool house. I also give, and devise to illy said daugh- 
ter %on Rigsbec for and during her natural life and a t  her death to her 
children then living-I also give aiid devise ( s i c )  all my  houses and 
lots C ~ I  the Eas t  side of Mangum Street and Kor th  of Green Street 
ad jo i~ i i l~g  the lailtls of Ttr. H. Holloway aud the Missec IIutchilis. 

" I T E ~ ~  SIXTIT: I give antl devise to my daughter, 8allie ,\. Rigsbee 
and lwr heirs in fee all my land on the West side of Rigslsee Avenue, 
South of Corporatiol~ Strcet inclutling all the tenant llouses and lots oil 
the East  side of the branch, West of Corbett Street aid the corner lot 
on the Southwest corlier of Rigsb(.e Alvcnue and Corporation Strect back 
to a line as sllo~vn on a plat of said land and to the lot devised to Cora 
F. Xarkllam by this v ill. 

"I also give and d e ~ i s e  to my  said daughter Sallie 11. Rigsbee for and 
during her natural  life and a t  lier death to her childre11 then living, all 
my llouscs and lots East  of Rigsbce Avenue and Soutli of IIu11t Street 
ant1 North of Seminary S t rwt  on each sidc of the 1)ranch; and the 
store houses and lots Soutli of the First  Baptist Churcli. lmo~rri  as the 
Racket corner, on tlie West sidc of Illa~lguin Street. 

' ( T T L A ~  S E ~ E S T I I  : I give nl~tl devise unto my son, William T. Rigsbce, 
and his heirs in fee, after the death of his mother, my old liouse place 
on tlie corner of Rigsbee ant1 Green Street and the lot laid off with it 
in tlicl first item of this mill, where I now live 011 the North side of 
Corl)cwation St .  

"I also give and devise to niy son William T. Rigsbec for aiid during 
liis i ~ : ~ t u r a l  life, and at his death to his children then living tlie store 
liouses and lots on the West side of Manguni Street ~aunning through 
from Maill to Pnrrish Street known as the Angier lot. 
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('ITEM EIGHTH : I g i ~  e ant1 dm ise t o  my daughter  hlat t ie  T. Rigs- 
bee and her  h e ~ r s  i n  fee, m y  houses and lots on B r o a d v a v  St. corn- 
mcncing a t  I.. T. Buchanan's  lot, and running  thence hack of the (leptli 
of Buchanan's  lot, i l~c lud ing  al l  the  lots up to N o r t h  Alley on B r o a d n a g  
Street.  I a1.o g i ~ e  ant1 devise to lily tlaugliter X a t t i c  T. R ~ g s b c c  f o r  
anti dur inq  her  na tura l  life, and  a t  her  tlenth to  her  c l~ i ld ren  then l i v i l ~ g  
the store houses and  lots on  tllc corner of X a i n  and Churcli Strcet  
h n o n n  a i  t h e  Redmontl corner o r  Kempner  Corner. and al l  m y  houses 
and lots IJ ing  on t h e  sorth side of Hollon a y  Strect  E a s t  of Xangurn  
Strect,  and  South  of H o n e r t o n  and  13ro. Car r iage  Shop.  

' ( I T F ~  SIATII: I give and  devise to m y  dauqhter  Rosa Rigshee and  
her  l i e ~ r i  i n  fee ,  m y  houses and  lots on the  South  E a s t  c o r n w  of R I R S ~ C P  
-Lrenue and  Corporat ion Strcet  f r o m  the x a r  o r  S o r t h  Corit( r of L. T. 
I3uclianan'i lot on R i p b e e  *IT cnue Eaqt  n i t h  h i s  linc. arid i n  that  direc- 
t ~ o i i  n i t l i  l ine of lots i lexivd herein to  Mat t ie  T. R ~ g h b e e  to Kort l l  Allley. 
I a150 plr e ant1 d c ~  is? to m y  \aid d a u p l ~ t e r  Row R i g s h e ,  fo r  ant1 t l u r ~ n p  
her  na tura l  Ilf? an(l  a t  her  dcath to  l i r r  clnltlren then l i r i n g  m y  btore 
houses and  I w a n t  land 011 the South  q~ilc  of I'wrrish Strcet  and Ea.t of 
Parr is l l  Building lion bt longing to .J. S. ('an.. r u ~ ~ n i ~ ~ g  bclcfi TI i thin 
t n c n t y - t v o  fcet ( 2 2  f t . )  of t h c  rea r  of J. J .  Rlgshw's store 11ou.e. 011 

31ain Street,  and  one-half interest i n  the p a s m a y  b e t n t ~ n  the pnrri5li  
I3uildillq. aucl the qtore houses 2111tl storaqe 1iou.e t l c ~ i w l  to Robt. 11. 
R ; g s h c  21ercinhrforc 1\ltl1 thr. rxpresi  d l ~ ~ r t ; o l ~  and  c h a r r c  that  tl lwc 
mu,t be Ircpt ol)eii a l ) a s ~ n a ?  to I'arrizli S t r t c t  not I t +  t h a n  t m  f'wt ill 
n ltltll; a l ~ t l  all  m y  I I O U W ~  and  lot. l> inq  betn-ecn M a n g ~ u n  St:.eot an(l 
Rig ih te  L \ r ~ ~ ~ ~ ( x  aiid Soutll  of G ~ P C I I  S t l ~ t .  

"ITI 11 TE \ T I T  : I g i ~  e and t l e ~ i s e  to  1nv t n  o nieccs X a r y  ant1 1 ln1  t l ~ a  
A l i i t l ~ r w n ,  (laughters of lily sister <Jaile -\ntlerson niy e n t ~ r c  ~ ~ l t c s r ~ \ t  111 

ailtl to the ( loner  o r  old l ~ o ~ ~ i c s t c a d  land of J a n e  Lhtler.snn tllt3ir ~~tc r t l i (~r ,  
a f t t r  tlw (lent11 of t l ~ ( v r  motlter to  hold thc s:111i~ to tll tnl ant1 tlicir l l e ~ r s  
i n  fee. 

"ITI.,\J E L ~ X C \ T I I  : 1 g l ~ c  and der isc to  m y  brother Tlloilias J. R'qs- 
bee ant1 his  liclri  ill fee a s tr ip of la11tl ncro,s nncl ill t 1 1 ~  rt,ilr of 111s 
stores on &in Strcct  t n c n t y - t n o  f w t  (22) deep, mmmr ncillg a t  t l ~ c  east 
entl of m y  storage room honse ant1 i n  the r e a r  of tlic store h o u v s  oil 
Alangum Street ,  and  running  to tlw r t a r  end of tllr Glenn Store. 

"ITIU TTIFLI 'TH: 1 direct and  ~ n s t r n c t  inr- Ksccutorq, heieiiiaftc~r 
nartletl t o  s ~ l l  l ~ n h l i r  or p l ~ \ a t e  O I I  snc*lr t t r m -  as  tlicy rilar tlllllIi h ~ , t  
:~i id  roil\ c.y ant1 to cltlli~ cr to the purcl~:rv.r,  a l l  my nlulvs, l lo rv ,  cattle, 
hop\,  n a g o ~ ~ . ,  olcl buggies, , J c ~ y s .  farrillltg u t c ~ ~ i l l + .  t l ~ r c i l i i l ~ g  m:icl~i~ie., 
cotto!i qin\,  l ) r t .w ,  :~il(l 2\11 other 1 ) c r ~ o n a l  and  real tstatc3, p r o p i  t y  not 
o t l i e r n l s ~  tllsposc~l of 111 this 11111, ant1 to collect all  pollcie. of Life  
I n s u r a n ~ e ,  notes, accounts or otlwr debts of a n y  kind oniiig nic. 
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'(I direct my  Executors to pay all my just debts, and if tlie amount 
received by them from the Brooklyn Lifcs Insurance Company that is 
mad(> applicable on its face to my  debts is not sufficient for that  purpose 
they sliall then pay the balance out of collections, antl other life policies. 

'(ITEX TITIRTEESTH : I empower, instruct and direct my Executors, 
after paying my debts and pecuniary legacies, to tleliwr and pay to tlie 
Trustees hereinafter named, all County and other municipal bonds I 
may own and all mor~eys in their hands from any source which saitl 
hontli;, and monevs said Truqtces shall take ant1 l ~ o l d  as a trust fund to 
be by t h t ~ n  prudeiitly kept invcsterl in good and safe interest bearing 
Unitctl Statcs, County, City, or Town bonds or loa~letl cut a t  b e ~ t  rate of 
interest on notrs, secured by r e d  estate, at the discrc>tion of my said 
Trustees. Out of the income from such funds, the Truc,tees shall receive 
as full compensation for tlieir own labor and respo~isihility six per cent 
anlong or betwcen them of the said income collcctctl by them, but they 
have power and authority to employ such aid, help, ccunsel and assist- 
ance as they think necessary to servo them in esecuting said trust, and 
to pay for the same out of the income of said fund, and after paying 
such com~liissioris and expenses, and the taxes on tlie fund and premiums 
011 lifc policies of W. ,I. Jenkins and other such policits of like kind as 
I mav liold at my  death, or ha re  an interest in. for I direct all such 
policics to bc kept in force during tlic life of tlie i n s u r d  and all collec- 
tions from saitl policics to go into said trust fund, they sliall pay such 
inconlt scnii-annually on tlie first day? of J anua ry  n 1d ,July in each 
year In equal proportion to my wife antl each of my children. or if a n r  
cliiltl be tlcatl 1envi11g chiltlrcn thew a l i ~  t, his or hcr pal-ent's share sliall 
be paid to him, licr or theni, but nhen  the icsue of any dead child he- 
comes cstinct before the final distribution of the trust. such share shall 
r r s t  in and bclolrg to tlie surviving mrmbers of tlie class cqunllv as 
herein originally provided, that  is to my children or tlieir rliildrcn. 
Thc  snit1 trust is  to continue and exist for thir ty y a r s  from t l ~ c  time 
of my  death and is then to be closed by :in equal distribution of tlie 
f u ~ ~ d  among my cllildren and their issue. During thc ~>sistr?i~cc of wid 
trust my  Trustees must pay the expenses while at school of an7 minor 
child including board, raiment, tuition, books and ot1l.r necessary ex- 
p c ~ ~ l i t u r e s ,  and charge all such expenses against the share of tlie income 
belonging to such child. 

L'1311t in no case shall any of the principal of snid I'und be used or 
tlimiriishcd unless it becomes necessary to meet and p l y  the premium 
on tlic lifc insurance i~olicies before referred to in this ilcm. 111 case of 
thc tiratli, removal, resignation or disability of any T~wstce, his place 
shall be filled by the remaining Trustees. I also givct in charge arid 
keepiug to snid Trustees all the property devised in  this Will to my 
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miiror c~liiltlrcn un t i l  saitl childre11 shall liavc respectively r e a c l i d  the 
ape of t rc i i ty-one years, TI-hereupon such child is  to  take charge of his  
or hcr  on l i  property. 

"But ulitil such deli1 e y  of poiscssion said trnstees sliull keep i n  
repa l r  and  illsure t h e  property of each minor  c l ~ i l d ;  i m p r o ~ e  a5 thcy 
tliilik prudent  the lacari t  propcrty of each and  collect rents  of such as  
c:ui be rentcd antl collectetl, a ~ i d  p a y  all  tascq. These espcnscz, and  
repairs  and irnpro\enlents sliall he paid out of each child's respective 
inc~onie or ren t s ;  a i ~ d  i n  no case shall ally real  cstatt3 of ally i i ~ i n u t  be 
sold to  meet such esperlses, t a w s  or i m p r o ~ e m e n t s  o r  repairs.  

"-111 w r p l u s  of rents  or income of a n y  minor  child'q property sliall 
bc trrntetl a s  his  o r  her  par t  of the  illcollie f r o m  the  t rus t  fund  all  of 
n h i c h  said irlcon~e shall be paid to arid ~nves ted  by  said Tru i tees  as  if 
tlicy n c r e  duly appointed Guart l ia l~s.  J.4 compensations f o r  their scrv- 
i w ~  ili coiinection n i t l i  the  ~nanapenien t  and care of t h e  property of 
.iaitl i l lfallti  said T r u s t e w  sllall joilitly receive ten pcr  i w ~ t  of the :111nua1 
11ico11ic~ frclni ia id property. I f  ally of niv chlldren shall tlie lc~a\iilg no 
l+ue a t  thcir death then tlie property and  ei ta te  of such child either in 
the t r u i t  fund  or  t l c~ i -ed  sl)cclfic~ally to thcrri f o r  life, shall go irito tlir  
t rust  f u n d  specifically or the  proccccls thereof a s  m y  trustees think nisest 
and be treated, managed antl finally d i ~ i d e d  a s  if originally a lmrt  of 
tlie t ru- t  fund .  

" I T E A ~  FOI-RTEEJTII : I ~ ~ o m i ~ i a t e ,  constitute and appoint  m y  h s o ~ l i t r ,  
Tllomas J. I t igsbw, niy son Robert TI. Ripsbee and  my sowi~l - lax  Hug11 
P. M:trblia~n ai; the Executors  of this  my last will and Tes tament ;  and 
I lilie~r i w  nomillate, constitute and appoint  said T h o m a i  ,J. Rigihce, 
Rohcrt H. Rigqbce and Hugh P. 11I:rrkharn, T r u q t c ~ s  to esecutc tlie 
p o ~ c r s  ant1 perform t h e  dut ies  impo~eci  herein on the Trustees. 

"I ( I c r I a r ~  tliat T consider m y  children as  all, not liable to a n y  other 
fo r  a n y  a t l l a n c w ~ w ~ ~ t s ,  mid I treat tl irm n q  equal iu m y  cstatc. 

"111 the conqtrnction of this W111 I charge the  Executors and  Trustees 
71 it11 tlic thltj  of r o r i ~ t r u i n g  i t  as  n nhole.  

" In  Testimony TT'hcreof antl of a l l  thc foregoing I have lic~reunto set 
m y  liunti ai~cl spa1 this tlie 7th d a y  of L l u p ~ l s t ,  1893. 

L'Al~~.i~ 31. RIGSBEE. (SEAL.)" 

1-1mn tlic ngrced fa r t s  tlic refelee reported h i s  conclusions of l a w  to 
tllc. efTect that  tlic net proceeds of tllc trubt fuud  should Gc equally 
d i ~  iilctl pe r  capi ta  among t h e  tn7cnty-file chiltlren, grandchi l t l rm,  2nd 
great-pr:~ritlcliil~lreii of Atlas  N. R ~ g s h e e  n h o  Twre Lying a t  the csp i ra -  
tion of tlie t ius t  th i r ty  years  a f tc r  the death of the  testator. T o  this 
report the  defendants filed exceptions, and  appealed to the Superlor  
Court.  Tlie case came on to be heard  at term tinie, and  the judge of 
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the Superior Court, upon the agreed facts, reversed the conclusions of 
lam reached by the referee, and adjudged that  the trust fund be equally 
distributed among the six children of Atlas M. Rigsbce, deceased, who 
were living at the expiration of the thirty-year trust cm 29 November, 
1933, namely: R. H. Rigsbee, Mary E. illiddleton, Zoa L. EIaywood, 
Sallie Rigsbee, Mattie R .  Bitting, and Rosa ,I. Fulford. To this 
judgment the plaintiffs excepted and appealed to the Supreme Court, 
assigning errors. 

l h y a n f  6. J o n e s  a n d  E g b e r t  L. Haywood for  a p p e l l a z f s .  
L, 1'. J I c L e n d o n ,  IIeclrick B l i a l l ,  B r a l c l e y  R. G a n f f ,  a n d  S .  C.  B r a w  

l e y ,  J r . ,  for appel lees .  

SCHEXCR, J. We are called upon to construe the following language: 
4( The said trust is to continue and exist for thir ty years from the time of 
my d ~ a t l i ,  and is thcn to be closed by an equal distribution of the fund 
among my c ldd ren  and their issue." I t em Thirteenth 

At the expiration of thir ty years from the death of the testator, 
namely, on 29 Kovember, 1933, there were living six children of the 
testator, and tlicre were two tleceased children ~vlio dicil ~vitliout is.uc. 
Some of the ~ i o w  six living clhiltlren of the testator have children, in 
all tnclve and some of the now living children of the testator h a w  
gra1itlcliilt1rt.11, in all srven. The appell,?ntz contcnd that the trust fulitl 
of the tmtator should be divided into twe~ity-five ( 5 )  q u a 1  shares and 
distributctl share and share alike among the children, grandchildren, ant1 
great-graiicle11ildI.cn of the testator, and the appellees rontend that  thc 
truqt fund sl~oultl he divided into six ( 6 )  q u a 1  s l~ares  and distributed 
sliarc and share alike among the now living children of the testator. 

I n  the co~istruction of a will the predomilinnt and controlling purpose 
of the testator must prevail when ascertained from t h ?  gcneral provi- 
siolis thereof over particular and apparently i~~cons i s t e l~ t  expressio~~s to 
which sta~itling aloue a technical force nould be given. The illtention 
of the testator is the paramount consideration, and we inust look to tlir 
entire imtrument for the indicia of this intention. Item Second to 
Item S i n t l ~ ,  iriclu~ivc, give to encsll of the testator's eight chi1 lrrn cer- 
tain l~arcels  of real cstate in fee and certain parcels for life, with re- 
mainder over to their cliiltlren, and I tcm Thirteenth establishes a 
thirty-ycar trust and provitlcs that the tru\tee "shall pay such income 
(from the trust)  semi-a~inually on the first days of J auua ry  and J u l y  
in each ycnr ill equal proportion to my wife and each of 1113. children, 
or  if any child be dead leaving children t h m  alive, his or her parent's 
s l~a re  shall be paid to him, her or them, but nhen the issue of any dead 
cliild becorncs est ir~ct  -before the final distribution of the trust, such 
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share shall vest in and belong to tlie surr i r ing  melllbers of the class 
equally as herein originally prorided, that  is to my  children or their 
children"; and near the close of the will is the following: '(I declare 
that  I consider my children as all, not liable to any  other for any  ti- 
vancement, and I treat them as equal in my estate." We tbink it is 
clear that  the testator intended to make an equal dirisiori among his 
chil(1ren of that portion of his estate giren to them absolutely arid of the 
income from the trust he established; and, unless the nords ('and their 
issue" be isolated and given a strict technical construction by intc~rprct- 
ing them as meaning lineal descendants of any generation, it alio ap- 
pears that  the testator intended that  the equality amollg his cliildrci~ 
should be maintained not only before and during the existence of the 
trust, but also upon the close thereof,  hen tlie funds therein Twre to be 
distributed. 

T h e n  the clause under consideration is construed in connection n i t h  
thc will as a nhole, v e  tlnnk i t  is u1anife.t that tlie ilrtentioll of the 
testator n-as to divide his entire estate, real and personal, nhctlier g i w n  
ab.;olutcly or in trust, cqually :inlong his sercral c lddren ,  and the issun 
of such clnldrcn as may he dead at the espiration of the trubt. It i, ill 
the character of issue of his tleccasetl children that any otllcr? tharl the 
testator's children v7ere made objects of his bounty. Since thew are 
no rhiltlrel~, or issue of such, of any deceased child of the testdtor, we 
arc of t11e o1)inion that tlicrc should he an equal d i \ t r i b u t i o ~ ~  anlollg tlie 
childre~i of the testator of the funds of the t r u ~ t  nliich was tern~liiatetl 
10 I\'oreiiiber, 1933. 

To g i ~ r  tlie u i l l  the construction coi~trnded for by the appcllmlts 
~ rou ld  place the children of tlie rlllldrcn of the testator in compc~tition 
nit11 their parents, and the gra~~tlcl~ilclrcn of snch children in competi- 
tion n it11 thpir parents aiid grandpareilts, nut1 would prerent cqnal~ty  of 
tlistribution amolrg the cliiltlren of the testator. 

While i t  may be true that  if the phrase "equal distribution" and the 
n ortl "issuc" bc gixeli their strict technical rileanings, ~ r i thou t  refereirce 
to the nil1 as a.  hole, they might sustain the coiltention of the appel- 
lauts, yet it i i  nell  recognized that if certain phrases or no r& used Irl  

a \\ill ,  taken in their technical Gens?, \\auld dispose of property pe,' 
c u p l f n  \\hen it is  apparcnt from the contest that  the tcstator  want to 
provide for a stirpital disposition, the Court n i l l  so hold. I f  tllere 1s 
: ~ r ~ y t l ~ i l ~ g  in the  rill i d i c a t l \ e  of the intention that the delisees or 
legatees shall take as families the property n i l l  be cl i~ided per \ t ~ r p c s  

ant1 riot per tapiia. Lee 2,. U a i ~ d ,  132 S. C., 7 5 5  (766), and cases there 
cited. 

111 Xartzn v. Gould, 17 S. C., 305, where the testator gare  his rcsidu- 
ary estate ('to be equally divided, bet~recn my  soil Daniel and t h e e  
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granclsons (naming t l ien~) ,  to them and their heirs forever," i t  was hcld 
that  although, taking the residuary clause by itself, the grandsons would 
not take as a class but each an equal shaw with his uncle, yet, in ~yiem 
of a preceding clause of the nil1 sllon-ing that the testator nicant to ilcal 
equally hetnecll his t n o  sons, and to make the clliltlren of his tlwc~ascd 
son italld in tlieir father's stead, the son took one-half the rtsiduc and 
tllc granclsons the otller half. ,\nd since the context showed t h t  the 
testator mcnnt to deal cqually betaeen his .on and the children of a cle- 
ce:tsell son, ant1 to make such children stand in their f,lther's st.:td, tlie 
force of the word "equally" in the residuary gift to the son and grnnd- 
sons was overcome. 

''TLi(~ usual acceptance of the vo rd  'issue' is 'an in,lc.finite succession 
of lineal tlcscendallts who are to take by inheritance, and hence lieirs of 
tlic body.' . . . But, nlieri used in ~r i l l s ,  it  is, of course, subject to 
the rule of construction that the intention of tlie tcstatcr, as ascmtailicd 
froin the will, is to hare  effect, rather than tlic tecln~ical m e a n i ~ ~ g  of tllc 
language uscd by h im;  . . ." Edmondson v. Leigh, 189 IT. C., 196 
(201). 

Thcrc is a clash among the decisions in the various juri.edictions as to 
tlw meaning to be giren to the word ('issue" or "descendants," some 
courts holcliiig that the wortls include t lesc t~~dants  of e.:ery dc'gree, and 
arc, to bc given that meaning in the absence of explanatory context, and 
thcrcl~g perinit chilclren or desccdants  of loncr tlcglcr to share p c i *  
capifa with living parents; and some courts llolcling ths t in the absence 
of cal) la~latory contest a p ~ r  sfi?ycs tlirision of property tlevised to iswc 
or descendants should be direrted, and thereby preclude chiltlren takilig 
x i t h  thcir l ivi l~g parents. Thc  two principles are in conflict and any 
attempt to reconcile tlleni noultl be futile. (Fo r  an interesting tliscus- 
sion of these conflicting p-nciples, with collection of authorities, see 
83 A. L. R., 164.) However, we are not called upon at this time to 
choose., ni thout precedent, b c t ~ e c n  them, since in Janzw v.  I l o o X e ~ ,  172  
N. C., 780, this Court is placed in accord n i t h  the latter principle. I n  
that  case the grantor co~lveyecl land to Penelope E. Daicy ,  the wife of 
George -\. Dancy, "for and during the period of her natural  life, with 
remainder oxer after the expiration of her life estate to the children 
now or hereafter born of the intermarriage of the said Creorge A. Dancy 
and Penelope arid the l a ~ r f u l  descendants of said children, their heirs or 
assigns, tha t  are living a t  h r r  death." I n  construing +is l:inguage, 
Z r .  Justice Hoke said:  '(The primary and linguistic definition of cle- 
scend:tnts refers to the lincal issue or heirs of the dead and not a living 
parent or ancestor, and when the term is used in reference to tenure of 
property and without anything to change or modify the ordinary mean- 
ing, authority is to the effect that  i t  refers to persons upon xhom the 
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law lias cast the  property b y  descent a n d  inrludcs only the lineal issue 
of a tleceased ancestor." X o t  onlj- do we have this  authori ty  of o u ~  o w ~ i  
court but the authori ty  of thc  courts of m a n y  other jurisclictio~ls. 

TVlieri we ronsicler the expressed purpose of the  testator,  contained 
in the la ter  clauses of h i s  rr ill, to t rea t  a l l  h i s  children as  equnl ill his  
estate, and  t o  h a l e  his will construed as  a nhole,  together with the  
sclicine uf par i ty  among t l ~ e  testator 's children tha t  permeates tlie (,litire 
i ~ i ~ t r u u l c i i t ,  n e  a r e  led to  the  c.ouclusion tha t  the  colistruction placd 
upon the  will by his  Honor  \ \as  a correct one. 

Tlie j~clgiiieiit of tlie Superior  Court  is  
A%rllled. 

ir;rtuc.usx, J., took no p a r t  i n  the ronsideratiori o r  decision of this case. 

JII iS.  %OA L. HATJVOOD, J I I iS .  ROSA FULE'ORU, ET AL., V. R. 11. RIGS-  
DElS, I t .  H. NIGSEEE,  E X E C ~ T O R  ASD TRUSTEE, A A D  THE F I U I ~ L I T T  
B A h I i   ah^ THE F I D E L I T Y  CESTRAL COJlPAiYT. 

(Filed 28 January, 1933.) 

1. Mortgages H b- 
Yl)on the termiliation of n receivership, foreclosure against l)rop?rty 

thc.retoforc held by the receirer can no longer be resisted on the gruund 
that i t  \vould uiinecessarily interfcrc with the administration of the 
property by the receirer. 

2. Estoppel C a- 
IYliere it is judicialll\- determined that the surrivii~g children of testator 

are the sole beneficiarics under a trust established by the will, and i t  
apI!cars tlint each of the  cliildreii joined in tlie execution of a ratification 
tilit1 ronfirmntion of a deed of trust cisccuted on trust l~roperty by the 
tr~wtec, cxch of the children is estopped to  attack the deed of trust for 
want  c;f authority in the trustee to execute same. 

3. Mortgages H b- 
Foreclosure of a deed c ~ f  trust may not be enjoined merely upon nllega- 

tions of general financial depression or that the time is not auspicious for 
a sale. 

UKO(.DE~,  J., took no part in the consideration or decision of this cascl. 

-1 r rha~  hy tlie corporate defendants f r o m  Cranmcr, J., a t  Chambers  
in S e w  Bern. F r o m  D u ~ r ~ a u .  Reversed. 
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Fu l l e r ,  Reade  R. Ful ler  for t h e  F i d e l i t y  Central  C o m p a n y ,  frzisfee,  and 
~ J L P  F' ide l i f?~  B a n  X., appella?l ts.  

B ~ y a n f  d Jones  a n d  Egber t  L. Hayzuood for plaintif is appellees. 
I ledri tX & Ira11 and  L. I-). XeLendon  f o r  R. £3. Ri,ysbee and R. H .  

RiqsLce, executor  and  frustee .  
1 : m u ~ l e y  & G a n f f  for X r s .  X a r y  E. X i d d l e f o n ,  M i s s  Sal l ie  Rigsbee,  

and X r s .  IlIattie R. B i t t i n g .  

Sc r~~xc r ; ,  J. T h i s  is a n  appeal  by the  defendants, the  Fidel i ty  B a n k  
ant1 tlic Fidel i ty  Central  Compang,  f r o m  all order disallowing the i r  
motion to tlisso1~-e a restraining order  t h e r ~ t o f o r e  obtained by a tempo- 
r a r y  ~ w e i w r  appointed i n  t h c  camp.  Tl ie  appellants a re  tlie ces fu i  que 
t7zrst and the trustee, respectirely, ill the deed of t rust  tlie foreclosure of 
~rliicli  is r e s t ~ , a i i ~ e d  by the  ordcr whicli tliey seek to have d i ~ s o l ~ e d .  

T l w  grounds allcgetl i n  the  motion, upon  n l i i c l ~  the  r eceivm obtained 
tlic w s t r a i ~ ~ i n g  order, w r e  substantially tha t  (1) if the deed of t rust  
\ \ c rc  forcclosetl a t  tliis t ime the property noultl  ]lot b ~ i n g  i ts  ful l  allti 
f a i r  ~nar l re t  value, antl ~ r o u l d  be detr imental  to  al l  intprcsted parties, 
a n d  ( 2 )  1.i-ould hinder  and  hamper  the  receiver i n  the  performance of 
his  duties ant1 "constitute a n  uiillecessarg interference o it11 the  atlinin- 
is t rat ion of the receiwrsliip," mid ( 3 )  tha t  the  said R .  11. Rigsbee n a s  
~ ~ i t h o ~ l t  aut l ior i ty  to  cxccute, o r  to g i ~ - e  au thor i ty  to anyone else t o  
esecutc, the tlcetl of t rust  sought to he forcclovd,  and ( 4 )  t l ~ n t  R .  11. 
R l g ~ b ~ ,  executor ant1 trustee under  the  n i l1  of the la te  Atlas  31. Rigs- 
be?, lias 11ot filrtl a n y  final accounts, and  that  i t  ~ r o u l d  he h a r m f u l  a n d  
illegnl, antl t h a t  t h e  damage woulcl be i r reparable  if t h e  forcclosurc sale 
n-erc not restrcined. 

Since it  appears  on the  record t h a t  thc  rcceivership n a s  terminated 
(20 Junc ,  1034) bcfore tlie ortler t l i s a l l o ~ ~ i n g  t h e  di:solution of t h e  
restraining ordcr was made ( 2 3  S o r e m b e r ,  1934) ,  i t  is  apparen t  tha t  
the  alleged "unnecessary interference with t h e  admin  s trat ion of tlle 
receivl~sl i ip"  could no longcr be a cause f o r  a coxt inuar  ce of the order. 

S i i iw this  Court ,  untlcr e r c a  date  with this opinion, ?as r ~ i ~ ( l c r c d  a11 
opiuion i n  anothcr  action ( I l a y m o c l  e f  al. c. Rigsliee et a / . ,  an te ,  6%), 
\~-lwrcin somc of the plaintiffs i n  this  action a r e  lilwwise plaintiffs. 
nffirmiug the  judgment  of Cranmer ,  J., to t h e  effect t i a t  the  six (6 )  
cliildrcw of A\tlas 31. Rigsbee, l iving a t  the expirat ion cf tlie trust,  a re  
the sole beneficiaries of ally uiiadministcred property 01- funds,  i n  t rust  
or oth(>rn-isc, the riglit of a n y  plailitift's, except those who a re  chiltlreil of 
*Itlas Lf. Rigsbcc, to  n l a i ~ l t a i n  this a c t i o ~ i  ceirses. 

Since tlic plaintiffs, ~ l i o  a re  children of -\tlas 11. Rigsbee, namclg, 
Mrs.  Zoa L. I I a y v o o d  and  N r s .  Rosa Fulford,  joined ~r-it11 his  f o u r  
other llving eliiltl~.en ill tlic execution of a rat i f icat io~i  and  confirmation 
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of t h e  tlcrd of t rust  i io~v sought to  be foreclosetl. they a r e  estoppt4 to  
at tack w c h  ciccd of t rust  f o r  the  want  of authori ty  i n  the g ran tor  to 
execute the  same. 

There  is l r f t  only the  allcgation t h a t  if the  deed of t rus t  was fore- 
c l o v d  a t  this timr the propcrty ~vould  not b r i ~ g  i t s  fu l l  and f a i r  iunrliet 
value, and neither the  legislation groxving out of p r i w n t  financial em: r- 
geilcy nor the  dec~isions of this  Court  authorize or sustain injulicti\  c7 

relief f o r  t h e  reason that  the  t ime is  not auspicious fo r  a d,. T o  i o  
hold nould  practically nul l i fy t h e  spi tem of securilig illdebtrdnt+> b\ 
mortgages and dectls of t ruct  on land n o r ,  and f o r  m a n y  years  past, i n  
g ~ a e r a l  and  accepted use. 

Tt appears  from the record t h a t  the  note  s e e u r ~ d  by  the cleed of truqt 
is past ( l u ~  and unpaid,  tha t  those nl io  holtl the  equi ty of rctlemption 
l i a w  ratifird and confirnied the  execution of the said note mid tltwl of 
t ru i t ,  and  tha t  demand for  payment  has  h e m  made, and  t h a t  there is n o  
allcgation of f r a u d ,  rei t raint ,  opprrssion, or usury  i n  t h e  transaction, or 
of ili.011 enc- of the c e s t l r i  p e  frusf or trustee. 

Tl'v a r c  constrained to holtl, on the  record, t h a t  the  re'training order  
d 1 o d d  he tlissol~ ell, and  it i s  so ordered. 

R e ~ e r s e d .  

BILO(~L)EA, J., took 110 par t  i n  the  c.onsicleration or decision of t h i ~  case. 

STATE 01" SORTH C'AROLISA, EX RFL STATE HOSPITAL AT RALEIGH, 
r SE('L7RITT SATIOSAJ, BANK, G U ~ R D I L ~ T  OF CAItI, P;. ECTTS, A X  

I \ s ~ \ E  PERSOT. 
(Filed 98 January, 1033 ) 

1. dsj  lunis A a- 
The State I-Iospital a t  Raleigh is n public corporation, created as an 

ni'cwcr of tlic Stnte for tlic care of inwnc lbersons n h o  a re  residents of 
the Stzte, aild the hospital is subject to the control of the General 
A~srml~ly .  

2. dsglums B exonindigent  insane may be treated at hospital, but must 
pay at least actual cost of maintenance. 

r n d e r  c.onstitutionnl authority :~nt l  statutory prorision, indigwit imnue 
who arc residents of the State may he cared for in the State Hospital 
nt Ralcigll \\-ithont cli:rrgv, ant1 are  to he given 1)l'cfermc.e in atlmission 
orc'r nc:liitidi:.elit ins:rae. \\-liilc ntrl~incligelit itisa~le may be admitted :lnd 
cared for in the hospital under ccrtnin circumst:~nces, but hare a lx rys  
been requiretl by statute to pay a t  lcast the actual cost of their care, treat- 
nletlt, and nl:iintcn:~ncte, Ar t .  XI, sec. 10, C .  S.. 6162, GlSK but it  is not 
required that the directors of tlie hospital final& determine the status of 
:x patient a t  the time of his admission, the finaiicial statns of the patient 
being subject to tlie vicissitudes of f'ortune. 
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3. Asylums B d- 
Wlicre a patient ndnlitted to t he  S t a t e  Hospital  a t  Rnleiell a s  a n  indi- 

gcmt 17erw11 thereafter h?comec: nonindigent, lie t h ~ r e u n o n  1i:ls the same 
riclit. a s  o t l ~ t r  n o ~ ~ i n t l i r r n t  gcrsonc. and i s  entitled to remain in  the 
llosgital n]>on tlie payment of the  ac tual  cost of liis care  and  mainte- 
n.liice therein. 

4. Sam-Under provisions of statute indigent inmate upon becoming 
nonindigent is liable for cost of maintenance from date of admission. 

Defendant's n a r d ,  a veteran of tlie World War ,  wn,; atlmitwd t o  tlie 
S t a t e  Hos1)ital a t  Raleigh a s  a n  indigent person, and a t  the  time of h is  
ntlmission i t  was  the  settled policy of the  Stntc to ca rc  for  indi-ent per- 
sons without cliargc., and to cllaiye nonindirent pcrsons , l t  leas t  the ac tual  
cost of tllrir care. Sevcral years t11ere:lftcr the  Federal  Gcvcrnment 
1wg:rn to ni:il;e mon t l~ ly  payments f rom W a r  Risk Insurance  to defendant 
:IS nunrdinn, a n d  the  f'uads were invested in secur i t ie ,~ .  Upon learning 
of the  rs tn te  several years af ter  tlie payments began, the  S t a t e  Hospital 
tlc~manded payment for  tlie ac tual  cost of rnnintenance c.f t he  ward  in  t he  
iilstitution, and  thereafter t he  hospital insti tuted suit  against  t he  ward ' s  
estate to recover the  cost of liis mnintenance f rom t l ~ c  date  of his atlmis- 
sion into the  llosl?ital: Held ,  under the  11rc:visions of ch. 120. Public 
I.;lws of 1026, ratified several years a f t e r  the admission of' the  ward  into 
tlle institution, t h e  hos l~i ta l  was  entitled to recover t he  actual  cost of 
the  \\:lrtl's cnre a n d  maintenance for  tlie ~r l io le  period the  ward  was  a n  
inrnntc of the h o q ~ i t a l ,  including thc t ime t11c ward  va!s indigent a s  well 
a s  the t ime lie was  noninctiwnt, and  inclucling the  period both before and  
:lf'ttir tlclnantl bg the liosl>itnl for  tlrc cost of his maintenance,  and by 
the  l~ror is ions  of t he  s ta tu te  no  plea of the s ta tu te  of l imitations is n ~ a i l -  
allltt to dc f r a t  recovery. 

6. Constitutional Law E -State has no contractual duty to care for 
insane, and change of regulations does not impair obligations of 
contract. 

( ' l~np tc r  120, Public Laws of 10'53, prcviding tha t  where a p r s o n  nd- 
mittetl to the  Sta te  Hospital  a t  Rnleiqh a s  a n  indigent person thercafter 
heconies nonindigcnt, such person or h is  rs tn te  shoulcl be liable to  t he  lios- 
pita1 for  tlie ac tual  cost of his cnre and maintenance in the  hospitnl f rom 
the  d a t e  of his admission, i n  accordance TI it11 tlie settled j olicy of the  Sta te  
in regard to nonindigent i n~na te s ,  nlt l imgh such person may have been ad -  
mitted 11rior to the  rft'cvtivc da t e  of tlic s ta tu te ,  is  not unconstitutional 
u l ~ o n  t h c  ground tha t  i t  violates the obligations of a contrnct, there being 
no  contractual du ty  on the  pa r t  of t he  S t a t e  to care  for and  m:~inta in  
insnne persons in sucli insti tution,  t he  l ~ o s l ~ i t a l  being a vliaritable insti tu- 
tion of t11c State,  maintained ro luntar i ly  in recognition ' ~ f  Christian 11rin- 
cillles. Art .  XI, see. 7. 

6. Insurance R a- 
\There funds  f rom W a r  Rislr Insurance have been invr,sted in securities 

hx  t he  guardian  of a n  insane vr teran ,  sucli funds  a r e  subject to charges 
fo r  the  care  and maintenance of t he  veteran in tlie S t l t e  Hospital, sec. 
454, Tit le  3S, World W a r  Ycteralls' Act of' 1924, not a l~plying to invest- 
n l w t s  made nit11 the proceeds of the insurance. 
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*\ITF. LL  by defendant f rom Grul7y, ,T., a t  Xarc l i  T e r m ,  19.34, of W I K E .  
. \ f f i~~inr~l .  

Tliiq i+  a11 action to r c w l r r  of the defendant t h r  ent i re  cost of tlie 
carp, t ~ w ~ t i i i ( ~ ~ i t .  and ~liailiteiinnce of i ts  n a r d ,  E a r l  S. Brttq, f roni  tlic 
dntc of his  a ( l n ~ i q ~ i ( i n  n q  a p t i c n t  i n  the S ta te  I f o y i t a l  a t  Ralrigli  un t i l  
tliv coi~~i~icncrnicwt of this  action. 

lY11('11 tile action n n s  callcd f o r  trial.  i t  n n s  ngrrrd b) tlic p1:rintiif 
and tlir  t lcfendm~t : 

('1. Tl ia t  on 3 F ~ h r u a r y ,  1919. E a r l  5. Drtts,  a r r t c r a n  soltlier. n l io  
liatl ~ r r ~  ~ ( 1  ill the 1nilit:n.y forces of the  r r i i t e d  S ta tc i ,  was atljudicatctl 
I ~ O ~ L  ( O ~ / I O C  n t ( ~ n f / y  I)!. t l ir  clerk of tlie Superior  ('ourt of ITarnctt 
Coul i t ,~ .  S o r t l i  C'aroliiia, mid na.: committed by a n  ordcr  of t l i ~  saitl 
c l rrk to  thc S t a t r  IToqpital a t  Rnlciglt;  tha t  the .aid E a r l  S. E c t t s  n a s  
ad~nit te t l  to tlie said h o ~ l ~ i t a l  on 1 2  February ,  1910, as a n  i n s a i ~ e  person, 
ant1 11:~s rcmailied i n  saitl hospital as  a p a t i t n t  f r o m  tlie date  of h i s  
a t l m i 4 o i i  un t i l  tlie p r c v n t  t i i i i r ;  and t h a t  a t  a l l  t imcs since liis :rclmis- 
siori to  said hospital i ts offici:rls ha1 e knon-n tha t  tlie said E a r l  S. Bctts  
is  a ~ c t e r a n  coltlier of the United States  *\rrny. 

"2. Tl iat  a t  the t ime  of liis commitment ant1 atl1nis4on to tlic St:itc 
I I o ~ p i t a l  a t  Raleigh the  w i d  E a r l  S. Betts  v a s  a11 ilit l ige~it person, 
T\ itliout fmids o r  l i ro l~cr ty  n i t l i  nllicli  t o  pay for  liis support  and  t reat-  
melit iii said Iiospital. a l ~ d  tha t  Iic r e n l a i ~ l e ~ l  i n  w i d  hospital a s  a11 iii(li- 
g m t  per-OIL un t i l  1 6  Octobcr, 19". 

"3. Tlint on 1 6  October, l92b,  tlie l'etcrans' Bureau  of the 1-~ritcd 
S ta tc~s  11al'l to the clerk of the Superior  Court  of W a k e  Countv, S o r t l i  
( 'a lol ina.  f o r  the benrfit of t h e  saitl E a r l  hi. Betts, the snm of $l,4q4, 
r q ~ ~ c - r ~ ~ t i l i g  ~ct(lran' . :  cwni~)tw+ation a n a r d ~ d  the saitl E a r l  S. I ie t ts  
1nir--u:11it to the provisions of the l y o r l d  T a r  Veterans'  -\ct, C. S. C. 
T ~ t l c  3 j  kection T I ,  r f  s ~ y .  

"4. T h a t  011 16 October, 1928, the  C 'omm~rc ia l  S a t i o n a l  B:luk of 
R:rl, igli v a b  al) l~ointed a ~ i t l  q u n l i f i ~ d  a. guardian f o r  the .aid E ~ r l  S. 
B ~ t t s ;  that  011 22 M a r c l ~ .  1932, the Sort11 Carol ina B a l k  and 'I'ruct 
C o ~ i ~ p ~ l i y  suweetled the said Commercial Xat iona l  B a n k  as  gunrt l iar~ of 
tlie said E a r l  S. 12ctt-, and  the property helongiiig to his  estate con-iit- 
ing of funds  recelled f r o m  tile lTcterans'  B u r e a u  of t h e  Criited States, 
together n i t l i  securities purchased with said funds, was d e l i ~ e r e d  to thc 
saitl Sort11 C a r o l ~ n a  B a n k  and  T r u s t  Company, successor guard ian ;  and  
that  on 24 October, 1933, the  defendant Securi ty  Xat iona l  B a n k  was 
appointed and  qualified as  tlic successor guard ian  of t h e  said E a r l  S. 
Betts, m d  assumed custody of his  estate, which consists solely of f u n d s  
reeeired f r o m  the  Veterans'  B u r e a u  of t h e  Knited States, and  securities 
purchased with said funds  by the respective guardians as  they received 
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the same, the said funds and securities now amounting to $5,293, as 
follows : 

$2,050.00 P a r  value U. S. Government Bonds. 
2,000.00 N. C. 4x70 Highway and General Fund Bonds. 
1,200.00 Note, secured by deed of trust on r t d  estate. 

43.00 Cash. 

"5. Tha t  from 1 6  October, 1928, to 30 September, 1933, the said 
E a r l  X. Betts received by his respective guardians, above named, the 
sum of $100.00 per month from the Veterans' Bureau of the United 
States, pursuant to the provisions of the World W a r  Veterans' Act, 
U. S. C. A, Title 38, section '71, e t  seq.; that the said Earl  N. Betts is  
unmarried and has dependent upon him for support i is  mother, who 
has been paid a monthly allowance of $35.00 by the respective guardians 
of thc~ said E a r l  K. Betts out of his estate, since 16 Odober,  1928; and 
that  payment of compensation to the said E a r l  N. Betts by the Veterans' 
Bureau of the United States was discontinued on 30 September, 1933, 
pursuant to  the provisions of the World W a r  Veterans' Act. 

"6. That  the first notice received by the officials of the State Hospital 
a t  Raleigh of the appointment of a guardian of E a r l  N. Betts, and of 
the payment to said guardian of funds by the V~te rans '  Bureau 
of tlie U~i i ted  States was by a letter dated 9 February, 1933, from 
tlie Xortli Carolina Bank and Trust  Company, guardian;  that on 
13 February, 1933, the superintendei~t of the State Hospital a t  
Raleigh replied to  said letter, advising the S o r t h  Caroli l~a Bank and 
Trust Company, guardian, that  its ward, the said E a r l  S. Betts, then 
neetletl clothing, and requesting the said guardian to pay to said hospital 
for t l ~ c  care, treatment, and maintenance of its ward by said hospital the 
sum of $83.00 per month;  that  on 14  February, 1933, the North Caro- 
lina Cank and Trus t  Company, guardian, wrote to the s~iperintendent of 
the State Hospital a t  Raleigh, encalosing a check for $5C1.00, in payment 
for the care, treatment, and maintenance of its ward, the said E a r l  
S. Bctts, for the months of J anua ry  and February, 1933, and stating 
that  if the court should so instruct it, the iaid guardian would issue a 
vouch,r  each month for the sum of $25.00 to the said State Hospital 
a t  Raleigh; that  the said guardian, in saitl letter, further a d ~ i s e d  the 
superintendent of said hospital that  the estate of its ward, which i t  then 
liad ill its possession, consisted of funds which it had received for its 
~ v a r d  from tlie Veterans' Bureau of the United States, and that  if the 
saitl hospital wished to make a demand on it for payment for the care, 
treatment, and maintenance of i t s  ward prior to 1 January ,  1939, the 
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said Hospital should file a petition with the clerk of the Supcrior Court 
of F a k e  County for an order tlirecting tlie guardian i11 the m:ltter, ant1 
that  the said guardian would gladly comply with any order n hich t l ~ c  
said clcrk should makc; that thereafter, on 1 6  February, 1933, tlie 
superintendent of the State Hospital at Raleigh mailed to the North 
Carolina Bank and Trust  Company. guardian of E a r l  S. Betts, a statc- 
ment of the amount which the said lioy>ital tlemantlctl that the snit1 
guardian pap to said hospital for the care, treatment, and maintcwanee 
of its ward from the date of his admission into said liospital to the date 
of ?aid statement, said amount brling $4.125; that thcl-rafter, on the 
12th day of each month until 1 2  ,\ugust, 1933, the said gunrtlia~i p i t 1  to 
said hospital the sum of $25.00, making a total paid by the North Caro- 
llna Bank arid T r u ~ t  Company, guardian, to the wit1 11osl)ital of 
$200.00; and that  oil 20 Drceinber, 1933, the superi~ltcndent of the 
State Hospital at Raleigh mailed to the defendant Security Nat io~ia l  
Bank, guardian, a statement of the amount nhich  the saitl 1ioqpit:rl then 
clainirtl as due to i t  for the care, trcatment, and mnintei~:~ncc of its 
na rd .  E a r l  N. Betts, from the date of his admission to said Ilospitnl. 
to v i t .  12 February, 1919, to 12 January,  1931. less the cum of $200.00. 
paid by his former guardian. The defendant refused to pn r  qnid 
amount. 

"7. That  the actual cost of the care. treatment, and maintwance of 
E a r l  S. Betts by the State Hospital at Raleigh du r i l~g  thc l ~ r i m l  1it'r I -  

inahore rcferretl to, as fixed and tlctcnilinetl 1, tlic honrtl of (Iirector.: 
of said hospital, nay $20.00 per moiitll from 4 March, 192?,  to L July ,  
1923, ant1 $23.00 per nlonth from 1 July ,  1923. to 4 January-. 193 k .  
"8. That no notice v a s  gixcn by thc board of t1irec.to1.t or 1 ) ~  any 

official of tlic State IIospital at Raleigh to any lcgal r r cp resc~~ ta t i~c  of 
Ea r l  S. 13ctts of n denlallcl for tlie l~a>luent  of aiiy amolnlt for the 
e x l m i v  illcurre I by said 1iosl)ital ill tlie carc, trcatment, or m:lliitcw:l~icc 
of the said Ea r l  S. B ~ t s  as a pntic,nt in said hospital prior to 16 Fc l ru -  
ary, 1033, nlicn the .aid hospital 1)rcwllte11 to thr 1Tortli ('1:1ro1111;1 B;lllIi 
2ntl Trust C'or~ipany, guardian of Ea r l  3. Betts, a stntement of said 
amount;  nor 11:li :ur  tle~iiaiid been madr by tlie said liospit:~l upon :~ny  
lcgnl ~ r y c w i t : i t i ~ e  of the saitl Ea r l  9. &tt. for his r t n ~ o ~ : l l  from said 
hospital." 

On tlie foregoing facts. the plaintiff co~~ te~ i t l r t l  that under the proli-  
sions of section 6lSG of the Consolidated Statutes of Sor t l i  C:irolilr:r, 
and of chapter 1.30 of the Public Lans  of xorth C'arolina, 1925. the 
plaintiff is entitled to rcco~-er of the defendant the sum of $20.00 per 
molitll for sistecn montlis from 4 Xarch,  1022, to 4 Ju ly ,  1923, aiid the 
sun1 of $25.00 per mollth for 126 months, from 4 July,  1923, to 1 Janu-  
ary, 1934, less the sum of $200.00, or the aggregate amount of $3,270. 
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On the otlicr hand,  t h e  c o ~ ~ t e n t i o n s  of t h e  defendant, 1s they appear  
i n  tlic record, a r c  a s  fo l lo~vs :  

"1. T h a t  thc  estate of E a r l  S. 13ctts i n  tllc custody of t l ~ c  tlcfendant 
guard ian  consists solely of funds  paid tlie said E a r l  S. n c t t s  hy the 
Veterans'  B u r e a u  of tlic Unitcd States ,  p u r s m n t  to t l ~ c  : ct of C'onqrc>ss 
lmo\\11 a i  the  TS'orltl W a r  Tctcrans '  ,\ct, or securiticxs l )urcl~asc~il  nit11 
said f u ~ ~ t l s ,  imd tha t  tltc snid estate aud  f u n d <  arc,  tltcrcforc, cscnipt 
f rom clairrir of a n y  a ~ i d  a11 creditors of the said E a r l  S. Iictts, i~iclut l ing 
the p l a i ~ ~ t i f f  herein, 1)ursua11t to  the said World T a r  ITctt r n ~ i ~ '  -\ct, 
T i t l e  3 S ,  U. S, C. -1.) scction 434. 

"2. T h a t  tlic tlcfcntlant guard ian  of E a r l  S, n c t t s  is not li:~l)le f o r  
the costs of h i s  t reatment  or n ~ a i n t c ~ ~ a n c c  by the  S t a t e  Hospi ta l  a t  
I i a l e i g l ~  a f te r  4 March ,  1923, and t h a t  af tcr  tha t  tlntc the  wit1 Stittc 
I Iospi t :~l  was  dircctctl by Ian. to  discharge tlic snid E a r l  S. Hetts, a11d 
to t l c l i ~ e r  h im to t h e  r i ~ i t c t l  States  Veterans'  ,\tInlinictrr t ion, lnw>11a11t 
to the p r o ~ i s i o n s  of st>ction 1, cliaptcr 31, Pitblic Lams cf Xort l i  Caro- 
lina, 1029. 

''3. 'l'ltat tlic defeiltla~lt guard ian  is not liablc fo r  tllc costs of tllc 
maintenance of t h e  saitl E a r l  S. B ~ t t s  by the S t a t e  Hospi ta l  a t  Raleigh 
prior  to  the ilatc tlw haid guar(1ia11 first rect.i~-ecl notice fro111 said 110s- 
pit:~l of' itq tltmantl that  tlie wit1 guart l ian either pay  the of the 
r n : ~ i ~ ~ t c t ~ a n c c  of i ts  w a ~ d  or  r r m o w  llinl f r o m  saitl l~osp i ta l ,  to \ \ i t :  
20 I k c c w h e r ,  1033, as  required by  section 4 of chaptcr  123, Puhl ic  1 ~ n . s  
of ~ o r t h  Carol ina,  1925. 

"4. 'I'llat pr ior  to 1 6  October, 1928, thc  said E a r l  1. Iletts had no 
estate or property n l la tc rc r  I ~ e l o n g i ~ ~ g  to liirn, and wzs all indigelit 
p a t i ~ l t  in  the  S ta te  1Tospital a t  Raleigh,  a11d a s  such v a s  mt i t l ed  by 
lan- to receirc t r c n t n ~ c ~ i t  i n  said hospital fret of charge, and t h a t  p r io r  
to  said da te  the said E a r l  x. B c t t j  n a s  not liahlc fo r  a n y  par t  of t i i r .  

costs of h i s  m a i ~ i t c ~ ~ a n c c  and  trcntmciit by the said hos1)ital: that  cllapter 
120, l'ublic L n n  s of Sort11 C a r o l i ~ ~ a .  1925, is r e t r o a c t i ~  2 ill i ts opt r,l- 
tion, a ~ i t l  caunot be i~ i tc rpre ted  as  retroaet i le  in i ts  effect, fo r  tha t  suc11 
re t roac l iw effect nould  ~ m t l c r  the s tatute  u n c o ~ ~ s t i t u t i o ~ i : i l  t i l~d void, as 
:I vio1:ttiou of the  Fo~i r tccn t l l  Almcll t ln~cnt  to  tllc C 'ons t i tu t io~~ nf tlie 
L-l~itctl S tn tcs ;  a ~ i d  tha t  tlicrcfore t h e  tlcfentlant guartli , tn of E a r l  S. 
I3ctt.s c a n ~ ~ o t  bc hvltl liable fo r  tllc cost of the trcatnlcl t and i m i n t e -  
nnnce of its ward by the  S t a t e  IIospi t :~l  a t  R i ~ l e i g l ~ ,  pr ior  to  1 6  Octobcr, 
19". 

" 5 .  T h a t  al l  claims or causes of nction of t h e  S t a t c  IIospi tul  of 
Raleigh f o r  the cost of its care, t reatment ,  and  main tennlce  of the said 
E a r l  S. Bctts, ar is ing prior  t o  4 March ,  1025. a r e  barred by t h e  tllree- 
year  s tatute  of l i n ~ i t a t i o n s  of S o r t h  Carolina." 

rpon i ts  consideration of the facts  agreed, and  of the  l aw applicable 
t o  these facts, the court  was of opinion t h a t  the  contention of the plain- 
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tiff qliould he sustained, and  tha t  rach and all  of tlie c o n t c ~ i t i o ~ ~ s  of the  
tlefcatlant diould be rejected. 

It n a s  accordingly ordcred and at l j~ulged by t h e  court tliat the plaili- 
tiff recoT c r  of the defciitla~lt the sum of $3,270. nit11 i ~ i t e r e i t  and (oit; .  

F r o m  tliis juclglnent thc1 t lcfe~~tl ia~i t  appealcd to the Suprcmie ( 'ourt .  
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tion of the State Hospital for the Insane at Raleigh as well as for the 
ol~eration of similar institutions. 

I t  is furtller provided by statute that in the admission of patients to 
the State Hospital at Raleigh "priority of admission shall be given to 
the indigciit i~ i sa~ ie ,  but the board of directors may regulate admissions, 
ha-r ing in I iew the curability of patients, the nelfarc of the hospital, 
a d  tlic esjgency of particular cases. The board of d~rectors  max, if 
tlicre he sufficient room, admit other than indigent patielits upon the 
p a p e l i t  of proper coinpelisation." C. S., 6156. Tliit, statute, which 
was also in force on 1 2  February, 1010, s h o w  that  it w ~ s  contemplated 
by tlie Geileral Assembly tliat a distiliction should be made by the board 
of tlirrctors of the State Hospital a t  Raleigh between patients who were 
indigent and patients who nere  nonindigent, and that  the latter would 
be required to pay the costs of their care, treatment, and maintenance by 
tlie lio3pita1, while no charge would be made by the hospital for the care, 
treatment, or niaiiitenalice of the former. Thcre is iothing in this 
statute, howerer, or in any other pertinent statute, n-hich s h o w  that the 
status of a patient, wit11 respect to his financial condition, shall be finally 
detcrn~ined as of tlie date of his admission to the hosvitsll. I t  would be 
maiiifestly uiljust to tlie State and its taxpayers, and ill some cases to 
patients of tlle hospital, if tlie statute so required. E:iperielice shows 
that  tlle financial condition of persous, ~ h e t l i e r  sane or insane, is  subject 
to frequcnt changes, and tliat patients who are indigent, a t  tlie date of 
their admissioi~, as dcfiiied by this Court in I n  ye l l y b a r t ,  119 S .  C., 359, 
may subsequciitly become iiol~ilidigent, and  ice versa. The Constitu- 
tion of Xor th  Carolina empomrs  the Geiieral Assembly to p r o ~ i d e  that  
iiicligent ilisane persons shall be cared for at the charg.e of the State. 
Const, of S. C.. Art. XI. see. 10. There is no u r o ~  ision in the Coiistitu- 
tioii rcquirilig or authorizing the General Aisseiiibly to provide for the 
care, treatillelit, or nlailiteiial~ce of i~oniiidigent insaiie persons at the 
expense of tlic Stntc. Tlie General -1ssembly lias a t  all i n e s  by appro- 
priate statutes requirLd such persons to pay a t  least the actual cost of 
their rare, treatlilent, and mainten:ince, wliile they are patients in State 
ilistitutioiis. 

Chapter 120, Public Laws of S o r t h  Carolina, 1025, was ratified oil 
4 1Zlnrc21i. 102.5. nlitl lias bceli ill full force nlid eRect silice said date. 

This statute prolides, amolig other tlliligh, tliat all pcmons admitted 
to tlie State IIospital at Raleigh or to any of the other vharitable insti- 
tutioiis of this State l i a r i d  in the act, "be and they are llereby requireJ 
to 1 ~ 1 y  tlie actual cost of their care, treatment, training, nud mi~ii~teliaiice 
a t  aucli i~istitution," aud tliat such actual co3t s l d l  be d~~termiiieil froin 
tiill(' to time by tlie board of directors of such institutiol~. 

Tlie sections of tlie act -bvhieh are applicable to the iilstaut case are 
as follows : 
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"SEC. 4. From and after the passage of this act the respectire boards 
of trustees or directors of each institution shall ascertain .which of the 
various patients, pupils, or inmates thereof, or which of the patients, 
guardians, trustees, or othcr persons legally responsible therefor, are 
financially able to pay the cost to be fixed and determined by this  act, 
and, so soon as it shall he ascertained, such patient, pupil, inniate, par- 
ent, guardian, trustee, or other person legally responsible therefor shall 
be notified of such cost, a ~ d  in general of the pro\ ieiom of this act, and 
such patient, pupil, inmate, or thc parent, guardian, trustee, or other 
perron legally respollsjble therefor shall h a r e  the option to pay the same 
or to remove the patient, pupil, or inmate from such institution, unless 
such person n a s  committed bv an order of a court of competent jurisdic- 
tion, i n  nhicli event the liability for the cost as fixed by this act shall be 
fixed or deterniiried and payment shall be made in  accordance with the 
terms of this act." 

"SEC. 5. That  immediately upon the fixing of the amount of such 
actual cost, as herein provided. a cause of action shall accrue therefor in 
faror  of the State for the use of the institution in  nhich  such patient, 
pupil, or  iiinlatc is receiring training, treatment, maintenance, or  care, 
and the State, for the use of such institution, may sue upon such cause 
of action in  the courts of T a k e  County, or in the courts of the county 
in  v-11ich such institution is located, against said patient, pupil, or 
inmate, or  his parenti., or  either of them, or guardian, trustee, committee, 
or other person legally responsible therefor, or in whose possession and 
control there may be any funds or property belonging to  either the said 
pupil, patient, o r  inmate, or to ally person upon whom the said patient, 
pupil, or inmate niag he legally dependent, including both parents." 

"SEC. 6. That  no statute of limitations shall apply to  or constitute 
a defense to any cause of action asserted by any of the above-named 
institutions for the collection of the cost of care, treatment, training, or 
maintenance, or any or all of these, against any person liable therefor, as 
herein provided, and all statutes containing Iimitations which might 
apply to the same are hereby pro f a n f o  repealed, as  to all such causes of 
action or clainis mid this section chall apply to all claims and causes of 
action for like cost heretofore incurred with such institutions and now 
remaining unpaid." 

'(SEC. 7 .  That  this act shall not be held or construed to interfere 
with or to limit the authority and power of the management of the 
boards of trustees or directors of any of the institutions named herein, 
to make provision for the care, custody, treatment, and maintenance 
of all indigent persons who may be otherwise entitled to  admission in  
any of the said inst i tut~ons,  and as to indigent pupils, inmates, and 
patients, the same provisions now contained in the several statutes relat- 



f 06 I X  T H E  S U P R E M E  COURT. [207 

ing thereto shall continue in force, but if at any time m y  of the said 
indigent patients, pupils, or inmates shall succeed to or inherit or 
acquirt., i n  any manner, property, or any of the persors named abore 
as legally responsible for the cost of care, treatment, and maintenance of 
the pupil, inmate, and patient a t  the above-named institutions shall 
ncqliirv property, or shall otherwise be reputed to be solvent, then each 
of said institutions shall h a r e  the full right and a u t h x i t y  to collect 
and sue for the entire cost and maintenanct. of such inmate, pupil, or 
patient, without let or hindrance on account of any statute of limitations 
nhn tsocwr." 

rnt11.r the foregoing statutory pro~is ions ,  the plaintiif is entitled to 
r ~ c o r e r  in this action the entire cost of the care, treatme it, and nminte- 
nancc of Ea r l  S. Betts by the State Hospital a t  Raleigh, as determined 
by the board of directors of said hospital, unless, as  contended by the 
tlcfentlnnt, such of said statutory prorisions as are applicable to this case 
are roirl. 

I t  must be conceded, we think, that  the plaintiff is entitled to recover 
thr. actual cost of the care, treatment, antl maintenance o '  E a r l  S. Betts 
by the State Hospital at Raleigh, since he ceased to be :un indigent pa- 
tient of said hospital. When he became a iionindigent patient of the 
hospital, lie liatl no further right to its care, treatment, and mairitenance 
a t  the ( q c n s e  of the State, because he had b(>en admitted to the hospital 
as an indigc~it patient. After he became nonindigent, he had tlle same 
right :us otllcr noiliiitligent paticats-that is, the right to remain in  
said hospital as a patient only so long as he or his guardian paid the 
actual cost of his care, treatment, a i d  maintenance, 01. until he had 
been l a~ r fu l ly  discharged or r e m o d  from the hospital. The statutory 
pro~is ions  to tliat effect are manifestly not void. The provisions of the 
statute nliich colifer upon the State the right to recover for the use of 
the Sta te  Hospital at Raleigh the entire cost of the care, treatment, and 
mnintenancc of a patient in said hospital nho.  although he was indi- 
gent at the date of his admission, thereafter has becon e nonintligent, 
arc not void, bccause such provisions are retroactiw i I purpose and 
effect. Seit l lcr  the State nor the State Hospital at Rzleigh is under 
any coiitractual obligation to a patient in said hospital wl o ~vns  indigent 
a t  the (late of liis admission, and for that  reason as a matter of S ta te  
policy is cared for, treated, and maintained at the expenee of the State, 
or of the said hospital, to  continue such care, treatment, antl mainte- 
nance nftcr such paticnt has ceased to be indigent. See N o ~ p i f a l  2;. 

F o u u f a i ? ~ ,  129  S. C'., 90, 39 S. E., 734, and 128 N. C., 2:1, 38 S .  E., 34. 
I n  that case it TI as held that  the guardian of an  insane person who was 
indigent when she w s  admitted as a patient in the State Hospital at 
Raleigli. but n h o  thereafter became nonindigent, was liable for the cost 
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of her care. treatment, and maintenance by the hohpital, both before 
a1111 slricc b11c becalnr ~ ~ o n i n d i g e ~ ~ t .  Src, also. S. 1 .  Ron~vze~,  93 Conn., 
" - .,i1, 107 ALtl., 319, nllere it is said by the Court:  "The State, in making 
c~s1jtwditures for the carc a~icl wppor t  of an in saw person committed 
to an illctitution de~ignetl to pro\-lcle the support and attention wliicli he 
~ieeds cmters into no contract rclation TI-ith that  person. I t  simply acts 
of i t -  on11 xolition, in respon~e to the dictatrs of humanity, i n  the per- 
fornianw of a go~en imcn ta l  duty now recognized as resting upon a 
mocler~i State, ant1 for the good of the individual conc~rned.  There is  
not only no prornisc oil the part of the State to the unfortuuate, or lus 
personal reprc~critatircs, but no lcgal consideration for one. The  bur- 
t1c11 nliicll the State as.uiilcs mid bears is assumed and borne as its 
purely \ o l m ~ t : ~ r p  uudertaking. and not as a result of a contract olsliga- 
tion to that eiitl e~iteretl into nit11 him, or other person representing 
him." 

Tllc c o i ~ t ~ n r i o n  of the defendant in this action that  the estatr of its 
\\art1 lion in 1t5 11ands a i  l i i ~  guardian i q  not subject to the claim of the 
plnilitiff l)pcausc such estate C O ~ I S ~ S ~ S  of securities purcliased from time 
to tlmc I)y his successi~e guardians ~ ~ i t l i  funds paid to them by the 
Cnited States Go~ernnleil t  as con~pcnqatioii an-artlcd to Ea r l  N. Betts 
as a ~ e t e r a n  of tlie United States A h m y ,  under the pro~isioils  of tlie act 
of C'ongresi, inrolves a construction of section 454 of Title 38 of the 
Worltl War  \'etcrans' , h t ,  1924. This section is as follows: 

"SEC. 454. The compensation, insurance, arid maiiitciialice and sup- 
port allonailce payable under Pa r t s  11, 111, and IT, respecti~ely, shall 
not be as-ignablr.; shall not be subject to the claims of creditors of any 
person to ~ r l i o n ~  all an arc1 is n ~ a d e  under P a r t s  11, 111, or I V ;  and shall 
be exempt from all taxation. Such compensation, insurmice, a11d main- 
teriancr and support allonance sliall be subject to any  claims nhich the 
United Sta t rs  may hale,  ulitler l'arts 11, 111, IT, and T, against the 
11ervni 011 \ \ ~ I O \ C  a r ~ o t m t  tile con~pcnration, insurance, or maintenai~ce 
and q ~ ~ p p o r t  a l lo~wnce is payable." 

Tllis scctioii \ \a? collstrued by tliis Court in X a r f ~ a  v. Gu l l f o rd  
( 1 o u n f y ,  201 N. C., 63, 138 S .  E., 847. I t  x-as held in that  case that  
nlicrc. money wliicli had l w l i  anardcd to a reteran of tlie United States 
Army untler tlie act of Cor~gress :IS compensation has been paid to him, 
and lias been invested by him in tlie purchase of property ill tliis State, 
sucll pyuperty is not subject to the provisions of said section, and is 
therefore not excmpt from taxation by the State. The  sectioli n a s  so 
construed 11-  the Supreme Court of the United States in T r o f f e r  v.  Ten- 
nessee, decided on 4 Decembrr, 1933, and reported in 290 U. s., 334, 
75 1;. Ed., 358. Jus t i ce  C a ~ c l o z o ,  \vriting the opinion in  that  case, and 
speaking for the Court, says: 
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"We think i t  very clear that  there was a n  end to the exemption when 
they (the moneys paid as compensation) lost the quality of moneys and 
were converted into land and buildings. The statute speaks of 'compen- 
sation, insurance, and maintenance and support allowaiice payable' to 
the veteran, and declares that  these shall be exempt. W e  see no token 
of a purpose to extend a like immunity to permanent investments, or 
fruits of business enterprises. Veterans who choose to trade in  land, 
or in merchandise, in bonds, or in shares of stock, must p , ~ y  their tribute 
to the State. I f  immunity is to be theirs, the statute conceding i t  must 
speak in clearer terms than the one before us here." 

Under the statute as  construed by the Supreme Court of the United 
States and by this Court, the contention of the defendant cannot be sus- 
tained. The  estate of Ea r l  N. Betts. consistine of securities now held " 
by his guardian, is subject to the claim of the plaintiff i n  this action, 
notwithstanding the  fact that  such securities were purchased by his  
guardians with moneys paid to them by the United States Government 
as compensation awarded under the act of Congress to the said E a r l  N. 
Betts as  a veteran of the Army of the United States. 

We find no error in the judgment in  this action. I t  i3 
Affirmed. 

GIDEON HINTON AND WIFE, MARY HARRIS  HINTON, v. PAUL C. WEST 
AND SAUL T\"EST. 

(Filed 28 January, 1935.) 

1. Mortgages F c-Trnsfer of equity to cestui que trust held to raise 
presumption of fraud under evidence indicating that trustee acted 
as agent of cestui que trust and was primary party to the purchase. 

Plaintiff's evidence tended to show that he executed a deed of trust on 
his 48-acre tract of land to secure money borrowed, that the trustee and 
cesltci que trust therein were brothers, that plaintiff, a colored man with 
impaired vision, did not know the difference between a mcrtgage and deed 
of trust, and carried on all transactions with the trustee vithout knowing 
the interest of' the cestui que trust, that the trustee threatened foreclosure 
and advertised the land under the power of sale contained in the instru- 
ment, and that in order to prevent foreclosure, plaintiff, :it the insistence 
of the trustee, executed a deed in fee to the cestui que trust, and that 
thereupon the trustee canceled the deed of trust of record, together with 
evidence of inadequacy of purchase price, and that the lrustee had pur- 
chased notes secured by mortgages on contiguous tracts owned by third 
persons, and had attempted to purchase contiguous tracts, of land is held 
sufficient to be submitted to the jury in plaintiff's action to cancel the 
conveyance of his equity to the ccstui que trust on the ground of fraud, 
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the evidence indicating that the trustee n-as acting in the dual capacity of 
trustee and agent for the cestui w e  trust, and was the primary party in 
the purchase of the equity of redemption, which raises the presumption 
of fraud and places the burden of proving the transaction fair and free 
from oppression on defendants. 

2. Same: Estoppel C a- 
Evidence that plaintiff mortgagor ratified his conveyance of his equity 

of redemption to the cestui quo trust and was thereby estopped to attack 
his deed for fraud is held for jury under proper issue and instructions. 

CONNOR, J., dissents. 

APPEAL by plaintiffs from Noore, Xpecial Judge, a t  Narch-April 
Term, 1934, of WAKE. Reversed. 

The testimony of plaintiff Gideon Hinton was to the effect: That  he 
was a colored man, and inherited from his father some fifty-nine acres 
of land on the Leesville Road, about one and a quarter miles from 
Raleigh. The  home he lives in is  up  on a hill two hundred to three 
hundred feet from the Lresville Road, n i t h  a v iex  of the Country Club 
property, golf course, etc. H i s  father owed for the land, and after his 
death Hinton finished paying for it. H e  has been living on the land 
fifty-one years. H e  has had cataracts on his eyes about six years and 
has lost a clear vision-he has only half rision. H e  could read and 
write a little, hut not much. H e  sold off part of the land and had about 
48 acres left. Fo r  the land he  sold off, he  received $73.00 an acre; 
$230.00 for a half acre; $125.00 for a half acre;  $200.00 for two acres, 
and $200.00 for an  acre. Part ies who knew the land, i n  January,  1932, 
testified that it \ \as located higher than the property adjacent a i d  the 
reasonable worth was about $75.00 to $100.00 an acre and b ~ t ~ v e ~ n  
$150.00 and $200.00 an  acre, although therc was no market for land 
then. Briggs Ss Strest is a law firm, practicing in the city of R ~ l r i g l i .  
Hinton became acquainted with Hriggs about the time of the World 
War.  Briggs attended to some of his business. Re met Pau l  Ves t  in 
the office and he drew a deed for him. Frequently West came on the 
property r isi t i i~g,  and a t  that  time he did not on-n any of it, and Hinton 
olied him nothing. Pau l  C. West took out different things to Hinton- 
old clothes, a finger ring, and a 20-gallon soft-drink jar. Hc borrowed 
$300.00 and Briggs stood for him. A mortgage was executed to secure 
same on one-half acre with a two-room house on it. West sold him a 
Ford automobile owned by him for $475.00 a i d  took a mortgage on the 
48 acres of land, and he  made a note for same, and \Test took up the 
Briggs debts and paid some taxes, etc. At the time he had iievcr seen 
defendant Saul  West. Pau l  C. West kept conling out to the place 
a f t e r w d s .  West said: "If you are going to pay it, just put i t  all up." 

The note and deed of trust to Pau l  C. R e s t  was made 15 Sovember, 
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1030, and  carilc clue 15 Sol-emhcr, 1031. I t  was f o r  $1,020. I I e  was 
d( l :~l i l~g with l 'aul  C. JYest, did ~ i o i  kiiow the difference bctn,eeli n ~ i l o r t -  
gag? i111tI :L deed of trust.  I-Ic was liot t l c :~ l i~ ig  wit11 S a u l  West,  IleYc'r 
1 1 v t t  i c y  f r o  i JYI~CII  the lioie beca~lie tlue, 
P a u l  C'. K c s t  caaiiie out to see Iiiiii. - \ f t r r  LL ~ v l ~ i l e  he iold l ~ i n i  li(, was 
g o i l ~ g  to foreclose, lie could not ca r ry  it  ou. Tllc C o ~ i ~ ~ i l e r c > i a l  Hank  llnd 
bee11 elosctl allel ca~lgl i t  liim ~ v i t l i  liis lno~iey tieel 111). ILe could 11ot get 
tl ir  money "just l a id  off frorii hi111 for  a\vllil(?.') 1':1~11 ( 2 .  West ni:t(Ie 
t h ~  11l:ttto~ ~ I I O J Y I I  t11:lt 110 \V:tS g o i ~ i g  to 111ali~' :L f o r ~ l o ~ u r e ,  ljro\-ided 11e 
eoulel not get the ~ i i o i ~ c ~ y .  Later ,  ullexl)ectetlly, lic caiiie out ant1 snit1 the 
lalit1 Jvaa ad \ -e r t i s~d  f o r  salc. T h e  ~ io t ice  is  cl:ttcd 11 ~ j e r e m b c r ,  1031. 
S:ilcj tlatc., Moiitlay, 23 J : l~iunry,  1032. Sigtieci, P a u l  C' West, Trus tee ;  
Brigga c! TYest, Aittorncys. I t  w:ts atlvcrtieed ill the L 7 , , i o , ~  I l ~ ~ m l t / ,  oil 
24 l)cccii~ber, 1031, nl~t l  011 3 1  I)ecclnber, 1931, and 110 t i i o r ~  t1itw:tfter. 

-1ftcr frcqueut co~lfcrenccs t lu r i~ ig  tlic period tlie Imltl was ad\-crtised, 
Hiliton, on account of the  situatioii  a d  p r o ~ i d e d  the land  \\\.as i ~ u t  fore- 
elosctl, made a dced for  solile fo r ty - tno  acres to S a u l  TVmt a t  tlie insist- 
clicc of P a u l  C. West, lea\-ing pliiintifi' Gitleoil H i ~ i t o u  some s i s  acrcs. 
H e  delayed sig11i11g the  dcctl, tlliillii~ig tliere might  be :jollle liopcs still  
to get the niolley or  sonwtliing to satisfy I 'aul  C. W e s - ,  ~ v h o  told llim 
that  he  was ~ i o t  g o i l ~ g  out there a n y  more. T h e  t ime ind very iienrly 
expireel, and perliaps tlle nes t  d a y  lie woultl make a forcc.losnre, if tlie 
tleed wns not sig~ietl. P a u l  C. West  liacl a paper  with liim a n d  a lady 
fro111 liis office wit11 lii111. Af te r  lie could not borrow the nioiley, lie went 
u p  am1 s ig~icd  the tleed i n  Briggs (I: Wtst ' s  office. A t  the time K e s t  
s l i o \ d  nu a d ~ e r t i s e m e u t ,  saying i t  was a c l ipp i~ lg  f r o m  where the l a i d  
was bcilig ad\-ertisctl, lie said the t ime n-as iiearly out.  T h e  deed was 
sig~ietl  20 J a n u a r y ,  1032. 

T h e  clcetl of t rust  was marked "Satisfictl" i n  tlie registcr of t1ee:ls' 
office on 21  J a n u a r y ,  1932, " P a u l  C. West,  Trustee." F o u r  clays before 
the ad\-ertiscli~t~iit  expired for  tlie sale of tlie l a d  under  the  original 
ntlrcrtisclne~it,  also 011 21 Ja i iuary ,  1032, there x a s  a l e t t x  fro111 I'aul C. 
West  c o ~ i f i r ~ n i n g  the sale, represei i t i i~g liia brother, S a u l  \Vest. lIiilto11 
11:d I I O  lawyer r c p r e s e ~ i t i ~ i g  him.  -1 deed n n s  1iiac1~ t o  llirli by S a u l  
West fo r  tlie six acres of 1 ~ 1 l d .  H e  never s a x  S a ~ d  T h a t  oil tlie land,  
but saw P a u l  (I. West nt diffcrc~i t  times. P a u l  C. W ~ . s t  said lie n-as 
goilrg to  build a liousc out tliere aud  do o t h  things. H e  l~lal l ted some 
f r u i t  t.rees and ulatle a \ - i~leyard.  H e  built  n bar11 ant1 stables wid h a d  
a f ( x c e  built  around it. 

P n u l  C'. West riiade certain proposi t io~is  to get tlle s i s  acres of land, 
w l ~ i c h  I I i ~ l t o n  ditl ~ i o t  accept. 011 cross-c~saniiiiatio~i " S o ,  1 cio~i't 
lrllon M r .  S a u l  West,  I never saw 11im. If' I ditl, I clitln't l r ~ i o ~ v  h im.  
I know N r .  P a u l  West. I haye been lrilowirig h im as mucli as eiglit 
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!-car<. 1 an1 ]!ear-sighted, Judge.  T i l l  - o u  let m e  gct d o n n  there a 
Iittlv c l o * i ~ !  T l ~ c r e  he it riglit there. (Witness  identified P a u l  C. 
K e s t . )  1 I I : I T ~  I m n  k n o n i n g  M r .  TYillis I3riggq ever sirice the K o r l d  
a I o h a 1 1  I \i 111 S I ~ T  e to get a lit t le closer to see Xr. n r i g g ~ .  
My q - c s  a r e  ill bat1 contlitlo~l.  . . . S o .  sir, I n asn't l~er fcc t ly  wtls-  
fied. I niatlc the proposition bevause I had to (lo somctl i~ng,  but I 
 isn't satiificd; I tiid not have n h a t  I felt  l ikr  n a s  justifictl I ac- 
cepted of tlic plan of s i s  acres, hut inside I   ain't satisfied. . . . I 
:~crcpteil  of it ,  but T vasii't elljoying i t  co well. I t  is not so iiiuch n l i a t  
I n:lnted to  do, but n l ia t  I did. I a asn't so well qualified a t  it. T h a t  
TI a s  n ha t  I did under  some circumstaiiccs. I wasii't elljoying it  q o  w l l .  
I kilcn n l ia t  I n a s  doing. . . . Yes, sir,  lie gave me a finger ring. 
I doil't k ~ l o ~ i  wliat neiit  n i t l i  it. I didn't  th ink  i t  v a s  w r y  ~iiucli.  It 
w a i  not a t1i:tmolltS r ing.  I don't th ink  i t  nTac, a diamond rill:.. I t  
don't look like a tliamo~itl  to  me. I t  c l i a n g ~ d  colors; i t  changed to a d m  
color. I t  shilietl n h c n  I got it. but  it  got dim-looking. He gal c !  i t  to  
me. . . . T h a t  I r t c t 4 ~  cd f o r  t h e  ~ n l u c  of the place, I ain't  hecn 
satiificttl ni t l i ,  but I do not n1:ilie riiuch rumor ahout t l i s s :~ t i s fac t~o~i  in  
that  n a y .  T tlidn't makc much rumor  about it ,  but T vasn ' t  wtisfied. 
I hadn't w i d  a ~ l ~ t h i i l g  to  hi111 about i t ,  hut I nasn ' t  sati~ficcl ahout it, 
hecausc I didn't th ink  i t  v a ?  r ight .  1 have h e m  all t h e  nliile tliswtis- 
ficd. . . . I t  n a i  around tlic 15th. or w m e u h e r e  i n  tha t  lipicllbol- 
hood, about the 15th of Jn i iu :~ry .  Tl i rn 11f told rile tliat ~t hati 11ten 
acl\crtised in t l i ~  lien spal)er aiitl slioircd mia the  cl ippmg of it. H e  told 
niv tha t  tlic l)130pcrty nould I l n ~ c ~  to bc soltl u l ~ d r r  the i~lol tgngc if 1 
codt l  ~ i o t  make ~ o m c  a r r a n g e ~ i i c ~ ~ i t s  to take it up. . . . 1 thiiili, if 1 
can  get a c1ialic.c. I can gct i t .  I th ink  I call a r range  f o r  i t .  1 liar e 
iiot arranged f o r  ~t as yet. A stool pipcon-1 nonltl  accept i t  a i  m11e- 
tliing of a deceiver." 

J. P. II i l l ,  a rcal  estate d c : h ,  tcctifietl ill p a r t  : "I san the property 
ill tJ :~l iuar- ,  1932. I h a r p  hrcn to set it  to  t r y  to  buy it. but 11e tiid not 
va i i t  to sell i t .  l\ly ol)inioii c,f the f a i r  aud  reasonable market  I alue of 
t h a t  prolwrty ill Jaiiuarg- of 1932 is  t h t  i t  should be 11-ortli $150 a n  
acrc, 11c.tween tliat a11d $200.00 a n  :lczrc. I t r i rd  to buy i t  f r o m  ILinto~i .  
I uei l t  up  tliere i n  t l ~ e  i l ) r lng  of 1032 to buy it .  I (lid not kuov any-  
t h i ~ r g  nt a l l  about this  tran-action hetn-cwl Xcis r s .  T e s t  and Giileoii 
H i l ~ t o l i  a t  tha t  time. I l i a ~ e  no interest i n  this matter." 

J. R. Dodge. a claini ntljuster fo r  tlic S ta te  I I ig l lnay  Commission, 
tcitificcl i n  par t  tha t  P a u l  C. X e i t ,  on 4 J a n u a r g ,  1934, filed claim for  
claniage for  top soil taken off the IIiritoii place prior to J u l y ,  1933. H e  
referred t o  the property as  his. Ahout I December, 1932, lie made a 
request to  built1 a short colinectiori bet\\e('li the  uen road and  the  hegin- 
11i11g of h i s  f a r m  road. 
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Tlw testimony of Collins Foster, a colored man, n-:is to the effect: 
That  he had bought two acres of the Gideon I-Iinton tract about five 
years ago for $400.00. P a u l  C. West told him tha lie onnetl the 
Hinton property. Foster owed the Morris P l an  Industrial  Bank. Weet, 
without his request, purchased this note. Wlien he heard about it, lie 
went to see West. "I told him what I nould take, $6OC1.00, and lie said 
that  11e couldn't pay that  much for i t ;  that  he had jus paid the mort- 
gage that I owed the Morris P lan  Bank of about $208.00, and he said 
he noultl pay that much, which was as much as he could 1x1~. I hadn't 
hat1 no agreement with liim before that ,  not before he ~vcn t  up  there to 
take up this note. Mr. West got a deed from me to mLi property. H e  
paid lnc $20.00-$2.00 at one time and $18.00 another time." 

The  testimony of John  Tliompson, a colored man, n a s  to the effect: 
Tliat he onned twenty-sis and a quarter (26lh)  acre:, of land which 
joined Gideon Hiaton's land. I t  was left by his father and nlother to 
him. I re  lived there about 35 years. H e  owed some $100.00 mortgage 
to Mr. Mo~itague. "Mr. West came out and said, 'John, do you want 
to sell your land?'  I told him yes, but I couldn't sell it  because it was 
mortgaged on do~vn here to Mr. Montague7s. H e  said, 'I'll come out 
again Tuesday and bring you some money.' H e  came cut  late Tuesday 
e r e n i ~ g .  A lady n a s  with him. I don't know who she was. On Tues- 
day eT ening he said, 'John, I brought you $lO.OO.' I told liini I couldn't 
take $10.00 for it. H e  said, 'If you don't take that, jou'll take noth- 
i11g.' I saitl, 'All right, I believe I 'll  take $lO.OO.' H e  wanted nle to 
sign a paper. I made a cross-mark on it. I can't vr i te .  I can't read 
either. No, sir, I did not know what the paper was I signed. I didn't 
know vllether i t  was a mortgage paper or not. Mr. Res t  didn't tell 
me nothing. H e  just told me to sign the paper. I did not sign any 
paper for Mr.  West except this one. That  is all." 

T h e  testimony of Jenny Lipsclombe, a colored won~an,  was to the 
effect: She  bought one-half acre from Gideon, four or five years ago. 
She  1)aid him $155.00 cash for it. Her  husband got disabled to work 
and slie mored there. ''I know Mr.  Pau l  West when I see 11im. The 
first time I san- liim to know liim he  came up in my y a d .  H e  told me 
who he was. 1 think that  n a s  just before this past Christmas, if I 
make no mistake. H e  told me something about the Hinton land. He 
asked me if I wanted to sell that  corner there, that half acre. I told 
1 S o ,  s i r .  H e  said, 'Well, I have a note of yours and I ~vould like 
to have this strip of yours to straighten mine out.' H e  saitl, 'I bought 
Gid Hinton7s place up  liere and I am going to build and want to fill in 
this old road and want this half-acre to straighten out milie'-straiglite~~ 
out his land, I guess. I haue never borrowed any money from Mr. West. 
H e  did have my  note. I t  was for $175.00. H e  got it from X r .  Crav - 
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ley. I did not ask him to buy my  note-I tlidn't e w n  know he had it.  
The  first time I knen lie had bought lily note n as nhen  X r .  Burke L>nn  
told lnv liuqha~ld ahont it. The first time I actually h i e n  lie had it, he 
come and told me he had it. 1Ie made nle a p r o p o ~ i t i o ~ ~ .  H e  ailred nlr 
dicl that land belong to me. I told him really 110. 31y colliili bought 
t l ~ e  place, and I didu't decide to buy it, I told him, for I had 11ct finiilwc' 
paying for it. H e  said, 'How muell do you owe on it ?' I said, 'Aroutd 
$ 0 .  H e  said,  'I'll g i ~ e  - o u  this ~ ~ o t e  and pay this $75.00 and all 
your back taxes.' I finally got Mr. Moore to pay off lily note a d  take 
it in. I did that  because I wanted it.  I did not aim for Mr.  T e s t  
to heep it if it  could possibly be pot away from him." 

The tr.tiniony of Burke IIinton, a colored nialr, lvas to tlic effect: 
'.I l i n ~ e  six acrrs of land out there ant1 a house on it. I bought the 
lm~t l  froni ITncle Gid. I think it n a i  in 1926. I know Mr. Pau l  West. 
I have seen him out tliere on the I l ln ton  property. H e  nen t  to see me 
I\ it11 r c ~ p w t  to buying my land. H e  said something to me xbout owlling 
tlie Gitl Hinton property. Hr told inc that hc onned tlie IIinton prop- 
wty. I can't remember all that  lie told me. H e  said lie onriecl the 
ET~nton p r o p ~ r t y  and nalitetl to gc>t mine to ~ t r a igh ten  the line out. H e  
did riot tell me about any plans n hich lie hat1 out tliere that I rc~nemher. 
Tliv f i n t  t m c  that 1 remember that  lip came to sce me n a i  nlieii they 
first hcga~i construction of tlie rien road a lo~lg  Irj my house. I Lcliele 
i t  was a gear last fall. N r .  T e s t  and I did not trade. I did uot I\ alit 
to trade. He made me an offer for it. H e  offered nie some other prop- 
ertj- he llad some place. H e  came there more than once. I don't re- 
n ~ t n ~ h t r  h o ~ v  many times-to tlir bc>t of my  recollection t n o  or three 
times. I don't reriier~ibcr n h a t  h r  offcred me the sccontl time. I don't 
h o n  n h a t  place lie offered mc. H e  offrrecl nie so m:rn> diffcrrnt places. 
Htl uoultl cou~c, tliere ~iai i t i i ig to trndc. me. H e  told me that lic liatl the 
John  'l'l~ornl~son prolwrty-wme time lwrc last fall, juit n littlo nliile 
before Cllristmas. H e  said he had a note on tlie J e n n ~ e  Lipscornbe 
property. I doii't rcmembcr ~rl icther he said anythiug else allout the 
note or ]lot. H e  offered to trade nle some place up in the country 
I~eyoncl mt~-a \~:~y up in tlir rouiitry somenhere." 
Ll map offered ill el idelice by plaintiff, and o ~ i  the lover right-lmnd 

corner n as tlie follon ilig : "Plat of Gldron Hinton property, on necl by 
Pau l  C. T e i t ,  Wake County, North Carolina, January  27, 1932-Scale, 
onc inch to 200, C'. 31. Lanib, Cixil Engineer." On this map tliere are 
slionil screral tracts of land fronting 011 the Leeiville Road autl tlie 
tract elribraced witliiu three straight l ims  and the Lees1 ille Road. On 
the liortll linp tlicre is the name " L p n . "  Beyond the west line is the 
name "Tlionlpson." B t lov  the south line is the name "Boone." This 
papt r  slious one large tract 42.4 acres and, in addition, sliows a small 
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lot wit11 the name thereon ('Jennie Lipscomhe"; a small lot with the 
n a m  thereon "Will Harris" ; a subdivision marked "Gideon Hinton," 
s i s  acrvs; a suldivision marlied ('Burke Hinton"; and t f ree  small suh- 
tlivisiovs marlred "Carolina Foster, Mary Lipscoinbe, and I>arid Hinton, 
rcspectivcly." By tlie court: "Tlic court finds as a fact that  Mr. Lamb, 
tlic e~lgi~lccr  nlio made tlie niap sought to bc introduced into critlence, 
is in the courtroom and was not sworn and offered as a witness in order 
to prore the map the plaintiffs desired to offer in eridenw, and, tlicre- 
fore, the court declines to permit the plaintiffs to introduw tlie map." 

By Mr. Smith : "Tlie plaintiffs wish to tender to tlic~ dcfentlants a 
sum of nioncy, in rllitetl States currency, which is in excess of the 
aniount of the principal, interest, and tases on the property, and now 
tender iliis to the tlefelida~lts and request from the defendants a recon- 
wyance of tlie property to tlic plaintiffs. The  sum of $1,300 is 1ie1-ebp 
tentleretl. The  plaintiffs also more tlie court for an accounting between 
the plaintiffs and tlie defe~lda~i t  to the end that the correct amount mny 
be t~ i idwed  and paid to tlie defendauts upon recorcry upon this propwty 
in dispntc from the defentlants to the plaintiffs." By the court :  "Let 
thc record slio~v that tlie d e f e ~ ~ d a n t s  decline to accept the tender of 
lnolicy madc by the plaintiffs to tlie defendants." Kumerous nit~lesses 
testified to the general reputation of Gideon Hinton as b l h g  good. 

At the close of plaintiffs' evidence, the defmdants made a motion for 
jutlgn~cnt as in rase of n o ~ ~ s u i t ,  C. S., 567, which the court sustained, 
and ga le  jutlginc~lt accordingly. The plaintiffs made numerous escep- 
tions and assig~inieiits of error, and appealed to tlie Supreme Court. 

W i l l i s  Sn1if11, J o h n  I I .  A n d e r s o n ,  J r . ,  a n d  11'. C'. Laisifel.  for  pTainfifFs. 
J .  ('. Liffle, Dou,qlass '6 Doug lns s ,  and  Clem B. IIolding for  de- 

fendanis. 

CLARKSOX, J. MTas the court below correct i n  sustaining the judg- 
ment of nonsuit Z We think not. W e  do not pass on the truth or falsity 
of tlie eritlence. Our  prorince here is to determine if there is sufficient 
cvide~icc. to he submitted to tlie jury, more than a scintilla. The  deed of 
trust from Hillton arid his wife was made to Pau l  C. West, trustee, for 
his brotlicr, Saul  West. The  p la i~~t i f fs '  evidence indicatw that  he mas 
dealilig with I'aul C. T e s t  in the negotiations for the loan and Pau l  C. 
West, trustee, for tlie sale; that I'aul C. Kes t  was actlng in a dual 
capacity as  trustee niid agent for Saul T e s t ,  and was the primary party 
to t11r purcliase. We thiuk that there was sufficient evidcnce to be sub- 
nlittctl to :I jury and a presumptio~i arose from the evidel ce, if believed 
by tlicni, wliicli would require tlie defendants to show that  tlie t ram-  
action T~.:IS fa i r  and free from oppress io~~.  
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I11 TTThifchcnil 1 ' .  f 1 ~ 1 7 ~ 1 1 .  7 6  S. C., 99 ( l o o ) ,  Pearson, C. J., sa id :  
"C'ourts of equity look 11 itli j(~alo1lsy upo11 al l  dealings bet~veen trustees 
slid tlicir cp\tuis yzcc fr~c<fe,?t; and if th i s  mortgagor h a d  by  deed released 
h i s  equi ty of redemptioil, n e  shoultl hal-c required t h e  plaintiff to  take 
the hurdcn of proof mid satisfy us  t h a t  the inmi, \vhorn he  had  i n  his  
pox w, ma~lnclctl  and fettcrctl by  a mortgage a n d  a peremptory power of 
-ale. I ~ a ( l .  ni t l iout  miduc ir~fluence and  for  f a i r  cori~iderat ion,  executed a 
r c l c a v  of 1 1 i ~  right to rctlcem the  land." . . . - i t  lmge 101 : ' (Courts 
c n t l c : ~ ~  or to  tnhe Iiold of tht. snbstai~ce and not the sliatlon. and n i l l  not  
allorr t l ~ c  a t l l ~ ~ i n i ~ t r ; l t l o r i  of j l i - t i ~ c  to he el-atlctl 1)- for~u. ; ,  t l ~ d s ,  o r  
i of 1 . '  BJ- TI :IF of i l l ~ s t r a t i o ~ ~ .  ill 0111' c a v ,  tlie ~)laiiltifT, feeling 
o p l ~ r ( ~ ~ - w l  117 thc, a11,urtlity of a man's  b ~ i y i n g  a t  11iz on11 * : I~P .  gets oile 
E c r i ~ a n l  to  buy tlic Iarl(1 fo r  him.  I I e  and  May,  the original mortgagee, 
r o n ~  tJy to Bernard  ant1 he c . o ~ i ~  c: 5 to l ~ l n i ~ l t i f f .  T3ernard i*  'a m a n  of 
ztrav .' 

"lint tlic plaintiff w p ,  'I a m  ~ i o  mall of s t r a v ,  I paid lnoney for  th i s  
~ ~ l o i , t g , ~ g c  clr,bt, aii(1 hought the  laild a t  public sale.' "Truc.' say the. 
c.olu.t. 'but cliil ? ou t l ~ c w b y  rcllie~ c > ourself f rom t h r  c q u i t ~  of rcdemp- 
~ I O I I  ! "O~icc  a mortgage. ; I ~ T \  ag- a 11101 tgxge," is  a t r i te  111:1r\im of courts 
of eclu~tj-. 13y your p n r c l i a v  of tlic i ~ o t e s  m . n r c d  by tlw n ~ o r t g : ~ y ,  you 
acquire(1 a11 of t h e  riplits of X n y ,  m t l  p u t  yourself ill liis place-lie 
ccnlil ]lot l iare  bought at  h i \  on 11 bale-a~itl i t  follon s tliat J ou could not 
buy a t  :I d e  which \ \ a s  made hy yon. a ~ i t l  of nl i ich you liad the ent i re  
coi~trol . '  " 

Rzr$n, J., iri ,llcLrod 2'. Bul ln r i i ,  3.2 S. C., 313 (531-2), quot ing f r o m  
Tl7h c f  t h i n t 1  t us?, colitiriucs : "Blgelow, in his  work oil F r a u d ,  p:~ge 160, 

t11c rc> a re  cc,rtnln rel,ltioiis, t(~rliici1 relations of co~ificle~icc,, f rom tlie 
cxi~tci ice of nliicli tlie lun. raises a preiunipt ion of f raud ,  i n  ally c!cali~rgs 
that  m:ty talw p1ac.e b c t \ ~  cell thc pnrtiee, l~ecau ie  of the nntlne a r l ~  alit;tge 
nliicli  the sitwition itsc,lf g l ~  es to  one o~ er the other. Of t11e.e 'rela- 
t i o ~ s  of colifide~ic.c,,' he cuuliier:ttes eight ill ~ i u m b e r ,  a ~ i d  ill tlle following 
ordtbr : *\ttorucy nncl cllcwt; l ) r i n c ~ p : ~ l  and agent ;  par t l iers ;  truyrces a d  
( c l f u i a  que t r natc ? t i  ; guarcliall and n a r d  ; executors arid :itlmiiiictrators ; 
n1ortg:igor ant1 rliortgagce; l ~ a r c n t  arltl child. Tliuq, 1112 111:lces tlie rela- 
tion of mortgagor alld mortgagee with tlie other nell-defined ant1 uni- 
T c~lsally aclil~onlcdged f i t l u c i a ~  relations. Cpo11 principle tll i i  should 
be so. I t  is due to good fa i th  and  common honesty tliat slicll a pre- 
snniptiou sliould arise ill e l c r y  case nl ierc  conficl(mce is  repowl ,  and  
the property and  interest of one person a r e  conllilitted to  another. T o  
every sucli person, h i s  t rust  should be a sacred charge-not t o  be re-  
garded n l t h  a c o ~ e t o u s  eye." Rehearing, bC; S. C., 210;  I I a r ~ d s o n  v .  
Cox,  ante, 631. 
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I n  Abbitt v. Gregory, 201 N.  C., 577 (598), it  is said:  "The relation 
may exist under a variety of circumstances; it  exists i n  a11 cases where 
there has been a special confidence reposed in one who in  equity and 
good conscience is bound to  act in good fai th and with due regard to the 
interests of the one reposing confidmce. ' I t  not only includes all legal 
relations, such as  attorney and client, broker and principal, guardian 
and ward, partners, principal and agent, trustee and cestui que trust, 
but it extends to any possible case in  which a fiduciary relation exists in 
fact and in which there is confidence reposed on one side, and resulting 
domination and influence on the other.' 25 C. J . ,  1119. I n  Pomeroy's 
Equi ty*~ur isprudence ,  Vol. 2, sec. 956 (3d Ed . ) ,  it  i s  sa id :  'Courts of 
equity have carefully refrained from defining the pa r t i cu lx  instances of 
fiduciary relations in such a manner that  other and perthaps new cases 
might be excluded. I t  is settled by an  overwhelming weight of author- 
i ty that the principle extends to every possible case in wh ch a fiduciary 
relation exists as a fact, in which there is confidence reposed on one side 
and the resulting superiority and influence on the other. The  relation 
and the duties involved in i t  need not be legal; i t  may be moral, social, 
domestic, or merely personal.' " Lee v. Pearce, 68 K. C., 76 (79) ; 
Puclrett v.  Dyer, 203 N .  C., 684 (690-1) ; Bolich v. Ins. Po . ,  206 N. C., 
144 (151-2) ; Lockridge v. Smith, 206 S. C., 174 (178-9). 

We think the case of Simpson v. Fry, 194 N .  C., 623, is distinguish- 
able from the facts in the present case. I n  that  case it ia said, a t  page 
627:  "The grantee in the deed of trust is a trustee for both debtor and 
the creditor, with respect t o  the property con~eyed.  The creditor can 
exercise no power over his debtor, with respect to said prcperty, because 
of its conveyance to the trustee, with power to sell, upon default of the 
debtor." 

I n  the present case the evidence indicated that  the trustee acted for 
himself or for the creditor, or acted together. H e  obtained a convey- 
ance of the cquity of redemption from the debtor. We think such power 
was txercised over the debtor that  would require the defendants to show 
the transaction was fa i r  and free from oppression. The capacity was 
dual. In the present case the evidence indicates i n a d e p a c y  of con- 
sideration. 

I n  Leonard v. Power Co., 155 N .  C., 10 (16),  it  is said:  "Where there 
is  inadequacy of consideration, but i t  is not gross, i t  may be considered 
in conilection with other evidence upon the issue of fraud, but will not, 
standing alone, justify setting aside a contract or other paper-writing on 
the ground of fraud." 

I n  King v. R. R., 157 N. C., 44 (65), i t  is said:  "When due weight 
is given to these matters, and there is evidence that  the consideration is - 
inadequate, i t  is a circumstance which, in connection with other circum- 
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stances, may be submitted to the jury, and if grossly inadequate, it  alone 
is sufficient to carry the question of fraud or undue influence to the jury. 
Poin. Eq. Jur . ,  Vol. 2, see. 926-7." Hi71 v. 172s.  CO., 200 K. C!., 502 
(509-10). 

The defendants contend that  there mas evidence of ratification. The 
evidence so indicates. This is a matter for the jury to determine under 
a proper issue and instruction. The  "plat of Gideon Hiiiton property 
owned by Pau l  C. West," when properly proved, is some evidence. 

From the view we take of the evidence, the judgment of the court 
below is 

Reversed. 

COKKOR, J., dissents. 

GENERAL MOTORS ACCEPTAKCE CORPORATION v. GEORGE WAUCH 
AXD G. A. BROWN. 

(Filed 28 January, 1935.) 

1. Claim and Delivery A a- 
An action in claim and delivery, being for the possession of property, 

must be brought against the party in possession. N. C. Code, 830, 531 ( 2 ) ,  
534, 836. 

2. Same-- 
Upon the findings of fact by the court under agreement of the parties 

defendant i s  held estopped to deny that the property, the subject of the 
action in claim and delivery, was in possession of defendant a t  the time 
of the institution of the action. 

3. Appeal and Error E g- 
The record imports rerity, and the Supreme Court is bound thereby. 

 PEAL by plaintiff from Alley, J., 7 September, 1934. From GUIL- 
FORD. Reversed. 

This  action was eomnlenced arid tried in the municipal court of the 
city of High Point .  The  judgment of that  court is as follows: "This 
matter coining on to be heard, i t  was agreed by the parties that  the same 
should be heard by the court without a jury, and the same having been 
called, the plaintiff offered the following evidence: George Waugh testi- 
fied that on or about 27 June ,  1931, that  he lived in  the city of Amarilla, 
Texas, and Tvas the owner of one Chevrolet coach, the property de- 
scribed in the pleadings herein; that  he  purchased the same from the 
Plains Chevrolet Company, and gave them a conditional sales contract, 
and that  the said contract was assigned to the pIaintiff, and that  i t  is 
now the owner of the same. 
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"The plaintiff introduced the sales contract, which is not recorded, 
ant1 the defendant G. Ll. B r o ~ v n  objected to tlie introduction of the same 
for tlic reason that the same Tvas not rtcortlctl. The plaintiff contentlctl 
that the contract nai: a Tcsas contract, and that thcrc v a s  110 e\-itlcnce 
that the wme was rtquired to be recordcd ill the State of Tcsas, and tlie 
same n.as admitted. 

"The witness TYaugh further testificd that  after purchasing thc said 
car in Texas, ant1 csecutiilg the said conditional sales co itract, nliicli is 
nolr ill the p o s ~ s s i o n  of the plaiiltiff, that  he brought tllc snit1 c.nr to 
Sort11 Carolina, a11d that tlie same nai: stored in the parage of Jet t ie  
G a r l a ~ ~ t l ,  and that lic had nevor sold the same, or autliorizcd allyone to 
take possession of it.  

"On cross-examination, he denied that 11e had any dealings n i th G. D. 
Qu;tttlcbauni, and  tlint lie was lion the onner of the said car lierein in 
question. I t  is  found as a fact that  this is a claim and t le l i~ery  action, 
and that the defendant G. A. Brow11 file Iicrcin a replevy bond and 
retain the possession of the car herein. The defendant offered in evi- 
dence a title to tlie car i n  question to Xrs .  G. B.  Barnhart ,  of High 
Point, North Carolina. The  defendant n ~ o ~  ed, at the conclusion of tile 
plaintiff's evidence, for judgnient of nonsult, ~ h i c h  W E  refused, and 
the defendant Brown excepted. 

"From the foregoing evidence the court finds as facts ]ha t  the defend- 
ant TVaugh purchased the car in question in the State of T e k ,  and 
executed and delivered to the Plains Chevrolet Company of Tcsas a 
conditional sales contract, of which the plaintiff is now the o~rne r ,  and 
that the sai1ie.i~ a lien on the automobile herein in qu~s t ion ,  and tlint 
the plaintiff is entitled to the possession of the same. 

"Sow, therefore, upon the foregoing findings of facts and upon motion 
of Walser 6: Casey, attoriieys for the plaintiff, it is ordertd and adjudged 
that tlie plaintiff recover of the defmdant G. AL Brown one Cherrolet 
coach. Motor KO. 1990349, Serial xo. L D 3 0 2 3 ;  and that  the case be 
retained on docket to ascertain any amount which may be due tlie plain- 
tiff on account of the retention of this car from tlie time of the filing of 
the replevy bond having been filed and t h ~  taking of the same under 
t h i ~  judgment. This 2 May, 1034. Lewis 13. Teague, Judge Municipal 
Court." 

The defendailt's exceptions and assignments of error are as follo~vs: 
" (1)  The municipal court erred in alloning the plaintiff to introduce in 
evidence the conditioilal sales contract, marked 'Plaintiff's Exhibit 
S o .  1.' ( 2 )  The municipal court erred in orerruling defendant's mo- 
tion for judgment as of nonsuit, at the close of the plaintiff's evidence. 
( 3 )  The municipal court erred in  orerruling defendant's motion for 
judgment of nonsuit a t  the close of all the evidence. (4) The municipal 
court erred in signing the judgment as appears in the re2ord." 
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The  appeal 11 as heartl before Judge Felix Alley, in the Superior Court 
of Guilford Cou~itv,  and thc follo~ving judgment rendered : "Tlii\ causcx 
comi~rg on to be heard. and being 1ie:rrd hrfore his Honor, Felix E .  
.\lley, judge prrsitlirig in  the Tnel f th  Judicial District. upon appeal of 
the tlefeiidant G. -1. Bronn  from tlie juclgment of tlie municipal court of 
the city of High Point, and the cace on a p p ~ a l  having heen presented, 
aiid the matter having hrm argued by counsel, and after argumrnt and 
tlue co~rsitlwation, tlie court rulcs as follons upon the tlcfelrtlant's (ap- 
pellant's) exceptions and aisigninr~nts of error:  First ,  that Exception 
S o .  1 be overruletl. Sccorid, that Exception S o .  2 be sus t a i~~cd .  Three, 
tliat Exwpt io~r  S o .  3 hc su.rainet1, and that, tliereforc, Exception S o .  -I- 
should 11c su.tained. S o v ,  therefore, it is ordered, adjudged, and tlc- 
crectl that thr  judgnient of the municipal court of the city of II igh 
Paint  in said cause be and the Sam(. is  hereby reversed; alid i t  is further 
orticlwl that this cause be reinaridecl to said court and judgment of ~ I O I I -  
suit entered therein. This Friday, 7 September, 1934. Felix ,Illey, 
Judge presiding." 

The sole exception and assigiirnent of error of plaintiff appellaiit is 
to the judgment of the Superior Court reversing the municipal court by 
nonwiting the plaintiff. 

TT7u/ser LC. C ' a ~ e y  for p lu inf i f .  
D. ('. - 1 I m R a e  a n d  D a l f o n  & I'icXcns for clefpndanf G. A. B T ~ K T I .  

PLR Cr x1.4~1. S. C. Code, 1931 (Nicliic), sec. 830, is  as follon s : 
"The plaintiff in an action to recover tlie possession of personal property 
may. :it the time of issuing the ~uinmons  or a t  any time before ailsncr, 
clam1 the ~mmedia te  d e l i ~ e r y  of tlie property, as p r o ~ i d e d  ill tlils 
article." 

,In action for the possession of property nlust he brought against tllc 
party "1 possesqion. H u u g h f ~ n  I , .  X e w b e r r y ,  69 S. C., 456; 1T.ebb L .  

T a y l o r ,  b0 K. C.. 305; X o o r e  v. Brrcdy, 125  N. C., 35 (37).  Clalm and 
t lel i~ cry is not maintainable against one who has neither possessiori nor 
control of tlie property sought to be recoTerec1, but who 11x5 sold and 
delivcrctl it to another party. 1T'elib 0. T a y l o r ,  80 K. C., 305. 

The affidavit and requisites of claim and delivery are set forth in 
s e c t i o ~ ~  831 ( 2 ) ,  which is  as  folloxs: "Kliere a delivery is clairned, an  
affitla~ ~t ~iruyt hc made beforr tlie rlerk of the court in nhich the action 
is requirtd to he tried or hefore some person competent to  administer 
oaths, by the plaintiff, or someone in  his behalf, showing-(2) tliat the 
property is wroiigfully detained by the dcfelidant." 

Section 534 is as follows: "Upon the receipt of the order from the 
clcrlr nit11 the plairltiff's undertaking the sheriff shall forthwith take the 
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property described in the affidavit, if it  is in the possejsion of the de- 
fendant or his agent, and retain it i n  his custody. H e  ,;hall also, with- 
out delay, serve on the defendant a copy of the affidavit, notice, arid 
undertaking, by deliyering the same to him personally, if he can be 
found, or to  his agent, from whose possession the property is taken; or, 
if neither can be found, by l e a ~ i n g  them at the usual place of abode of 
either, with sonie person of suitable age and discretion.'' 

Section 536 is as follows: "At any time before the delivery of the 
property to the plaintiff, the dcfendant may, if he does not except to the 
sureties of the plaintiff, require the return thereof, upon giving to the 
sheriff a written undertaking, ~ a y a b l e  to the plaintiff, executed by one 
or more sufficient sureties, to the effect that  they are bouild in double the 
value of the property, as stated in the affidax-it of the plaintiff, for the 
delivery thereof to the plaintiff, with damages for its dc>terioration and 
detention, and the costs, if delivery can be had, and if de'ivery cannot be 
had, for the payment to him of such sun1 as may be recovered against 
the defendant for tlie value of the property at the time ~f the xi-rongful 
taking or detention, with interest thereon, as damages for such taking 
and detention, together with the costs of the action. I f  a return of the 
property is  not so required, within three days after the taking and serv- 
ice of notice to the dcfendant, i t  must be delivered to the plaintiff, 
unless it is claimed by a n  interpleader. The defendant's undertaking 
shall include liability for costs, as provided in this section, only where 
the undertalring is given in actions instituted in  the Superior Court." 

C. S., 840, sets forth proceeding when property is  claimed by a third 
person. On tlie argument of this case, we were under the impression 
that the nonsuit in the court below was correct. The  defendant in his 
brief sags: "Therefore, possession not having been s h x m  in the de- 
fendant Brown a t  any time, and i t  positively appearing that  other 
nalnetl persons actually had possession, nonsuit should have been entered 
as to him. Hence, the Superior Court's rewrsal  of the municipal court 
of High Point  should be affirmed." 

We are bound by the record here, it  imports verity. I t  appears in 
the judgment in  the niunicipal court "it was agreed by the parties that  
the same should be heard by the court without a jur-y." I t  further 
appears: " I t  is found as a fact that  this is a claim and delivery action, 
and that  the defendant G. A. Brown file herein a replevy bond and 
retain the possession of the car herein." 

Under this finding of fact, it  is presumed that  the parties complied 
with the law a b o ~ e  set forth, that  the sheriff took the property ~vhich  
was in the possession of the defendant Brown, C. S., 834, and the de- 
fendant Brown gave the undertaking, as required by C. S., 836. 
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I t  is  , d l  settled t h a t  the  record i n  regard t o  these matters  carnlot be 
considered i n  eridencc unless admit ted o r  introduced on the trial.  I n  
the  f indi l~gs of facts  i n  th i s  case by the  municipal  court,  we th ink  t h a t  
the  clrfentlant B r o n l ~  is  estopped to make  t h e  contelltions t h a t  tlie prop- 
erty, n h e n  s e i ~ e d ,  x i s  not i n  h i s  possession. 

X r s .  G. 13. Barn l la r t  did not interplead, a s  she h a d  a riglit t o  do 
under  C. S., 840, supra. 

F o r  the reasons g i ~ e n ,  t h e  judgment must he 
Reversed. 

J. R .  WHITE, A L I ~ ~ I S I ~ T R A T ~ R ,  v. THE CITY O F  CHARLOTTE ASD THE 
CHARLOTTE PARK COMMISSION. 

(Filed 28 January, 1035.) 
1. Negligence D a- 

Where i t  is llot allegcd in the complaint that the negligence complained 
of was the proximate cause of the injury in suit, the complaint is subject 
to demurrer for failure to state a cause of action. 

2. Appeal and Error A c- 
Where a com~la in t  fails to state a cause of action a demurrer ore t e n u s ,  

although First interposed in the Supreme Court, \\ill be sustained. 

3. Appeal and Error J g- 
Where a demurrer si-e t e ~ l i i s  interposed in the Supreme Court is sus- 

tained, questior~s of Inn- presented by appellant's esc~pt ion  to the over- 
ruling of his written demurrers bj the lo\\er court need not be considered, 
and the case nil1 be remanded n i t h  direction that i t  be dismissed, unless 
in apt time plaintiff' moves for leave to amend. C. S , 51.7. 

-\PPEAL by defendants f r o m  11/11, Spe t ia l  Judge ,  a t  J u n e  Special 
Term,  1034, of ,\ILCKLESBURG. Re1 ersed. 

T h i s  i s  a n  action t o  rccowr  tlaniages fo r  the  death of plaintiff's 
intestate. 

T h e  defencla~lts demurred i n  writiiig to the  complaint on t h e  grounds 
set out i n  their  demurrer .  T h e  demurrer  n a s  overruled, and the de- 
fendants  appealed t o  tlie Supreme Court.  

J o h n  S e l c i f t  for plain fifl .  
i3nilgri-s if. O r r  and T i * .  ,Y. B1acl;ency for defenrlants. 

PER CTRIAAI. TThen th i s  appeal  was called for  hear ing  i n  this Court,  
the  defendants dclnurred ore tcizrts to  the complaint,  on the  ground tha t  
t h e  facts  stated therein a r e  not sufficient to constitute a cause of action. 
T h i s  demurrer  is  sustained. 
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I t  does not appear from the complaint that the negligence of the  de- 
fe~idants,  as alleged therein, was the proximate cause of the death of 
plaintiff's intestate. The negligent construction or cperation of the 
swing in Independence p a r k - b y  the defendants furnishes no cause of 
action on which the plaintiff is entitled to recover damages for the 
death of his  intestate, unless such construction or operation was the 
proximate cause of the death. There are no allegations in the complaint 
from which it aDuears that  there was a causal~conneciion between the 

A. 

constructon or operation of the swing and the death of plaintiff's intes- 
tate. F o r  this reason, no cause of action for actionalde negligence is 
alleged in the complaint, and the demurrer ore  tenus, although first in- 
t e r ~ i s e d  in this cour t .  must be sustained. 

Th13 questions of law presented by the written demurrl?r, and discussed 
in the briefs filed in this Court, have not been considered. The  action is 
ren~arided to the Superior Court of Mecklenburg Count,y, with direction 
that same be dismissed, unless within apt  time the plsintiff mores for 
leare to amend his complaint. C. S., 515. 

Reversed. 

DOROTHY RICKMAN BROWN, BY HER SEXT FRIEKD, GEORGE C. BROWPI', 
v. S. H. KRESS 6: COMPANY A N D  B. A. RlARSHALL. 

(Filed 28 January, 1935.) 

Appeal and Error 0 e--Requisites of appeals in  forma pauperis. 
In pauper appeals it is required that appellant file the statutory affi- 

davit in order to confer jurisdiction on the Supreme Court, C. S., 649, and 
a provision in the judgment allowing plaintiff to appeal in forma pauperis 
does not relieve plaintiff of the necessity of filing the jurisdictional afti- 
davit or the twenty-five printed or mimeographed copies of her brief re- 
quired by the Rules. 

APPEAL from Alley, J., a t  September Term, 1934, of GUILFORD. 
Appeal dismissed. 

This  action was instituted by the plaintiff in the municipal court of 
the city of High Point  against the corporate defendant m d  its employee 
to recover damages in the sum of twenty thousand dollars, alleged to 
have been caused by defamation of her character and false imprison- 
ment of her person. The corporate defendant duly filed a petition for 
removal of the cause from the Sta te  Court to  the Federal Court, 
grounded upon diversity of citizenship anti fraudulent joinder of par- 
ties defendant. The  clerk and the judge, respectively, of the court of 
first instance denied the petition, which in due course upon appeal was 
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hearil in the Superior Court. ~ r h e r e  the petition was grantrrl, and the 
c a v  orclcretl rcmo~et l  to thc F d c r n l  Court. T o  the order of remo7-a1 
the p1:lintifl e s ~ c p t ~ d  and appealed to the Supre~ne  Court, assigning 
errors. 

PEE Ct n u a r .  The appellant failed to file any appeal bond, and also 
fnilcd to file tnent--five p r i ~ ~ t e d  or mimeographed copies of her brief, 
but did file sewn typcnritten eopirs thereof. 

TVhile the juilgnlent appealrd from contains the following: "It fur-  
tlicr a1)p~ar ing  to t11c rourt that the plaintiff is tvithout property or 
otlii~r means of giving security for costs on appeal, . . . it  is further 
ordered that the plailitiff be and she is hereby allowed to appeal in for~na 
paupc~is," i t  appears that  appellant failed to "make affidavit that  he 
(shc)  i s  unable b ~ -  reason of his  (her)  poverty to give the security re- 
quired by l ax ,  and that he  (she) is advised by counsel learned in the 
law that  there is error in matter of lam in the decision of the Superior 
Court in said action." as required by C. S ,  639, for  appeals i?2 fornza 
11aupcr.i~.  The requirementi: of the statute being jurisdictional, the ap- 
pellant 11 as not reliewd by tlic prolision in the judgnlent of the court 
from filing the undertaking made necessary by C. S., 646, to render 
an appeal effectual, or from filing the twenty-five printed or mimeo- 
graphed copies of her brief required by Rule 22 of this Court. ('Giving 
bond on appeal, or the granting leave to appeal without bond, are juris- 
dictional, and, unless the qtatute is conlplied with, the appeal is not i n  
thi, Court, arid n e  call take 110 cognizance of the.case, except to tlismiss 
it from our docket." I i - o n ~ ~ c t l t f  C. Tl'atkins, 151 N. C., 652. I n  Il'ab- 
ler I ) .  Dudley, 193 K. C.,  354, we found it necessary to say:  "We again 
call the attention of the profession to the fact that  the rules go~ern ing  
appeals are mandatorv and not directory. The  Court has not only 
found i t  necessary to adopt them, but equally necessary to enforce them 
and to enforce them uniforn~ly." 

However, a perusal of the record filed here leaves with us the impres- 
sion that this case is gorerned by Rea v. Xirror Co., 155 N. C., 24, and 
that  his Honor was correct in holding, upon the defendant's petition, 
that  it  should be removed to the Federal Court, where, of course, the 
plaintiff would h a r e  the right to traverse the petition upon a motion to 
remand. 

Appeal dismissed. 
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STATE O F  NORTH CAROLINA ASI) KORTI-1 C.1ROI.INA l?ARI< CO;\IlIIS- 
SIOX r. USITED STATUS GUARASTEI;: C'OAIPAXT. THE AIETIIO- 
POLITAS CASUB1,TT IXSUILiSCE COMPANY OF NEW YOIIIi, A Y D  

CESTUIiT INDEI\ISITT CORIPASY. 

(Fi led  27 February ,  1933.) 

1. Principal and Surety I3 c-\There principal is not liable for interest 
surety may not be held liable therefor. 

The measure  of the  surety 's  liability is  t h a t  of the principal, provided 
s u c l ~  l inl~il i ty docs not exceed the  ~ ~ e n a l  sum of the bond, and where a 
bank gives a bond t o  a n  agency of thc  Stntc  to protect such agency's 
dcliosit, upon the  insolvency of the  bank \\it11 assets insufficient to pay 
dc1)ositols in Atll, the Stntc  agency may not  hold the  sure ty  liable fo r  
interest  f rom the  time art ion 011 the  bond i s  insti tuted,  since in such 
circnmstnnccs the bank is  not liable for  interest, hu t  the surety is  liable 
for intercst  only f rom da te  of judgmcnt aqainst  i t  011 the  bond. (2. S., 
Z09, on the  nnlount for  which the b:ulli is  liable to the  S t a t e  agency a s  of 
t h a t  date.  

2. Principal and Surety B f- 
TThere, i n  a n  action on n surety bond, tlle su ie ty  s r t s  np  the  clcfcnse 

tha t  the  bond had bcen cancelccl by mutual  conscnt of t he  parties, the  
burden on the  is\ue of cancellation is  upon the curctg. 

3. Same-Precmptory instniction in favor of obligee in suretx bond on 
issue of cancellation by mi~tual consent lleld correct in this case. 

In th i \  action against  the  surety on a bond given a State  agency to 
protect the  ag rnc j  s deposit in a bank, tlle surety contcllclccl t ha t  the  bond 
l ~ n d  b ( ~ n  canceled, :rnd introduced eridence tha t  i t  had  re~ues tec l  t l ~ e  bank, 
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STATE v.  GUARASTEE Co. 

the principal on the bond, toreturn the bond for canccllatirn, that  the bank 
obtained the bond from the officer in charge of the State asency and sent 
it to the surety, that the surety vrote  the State officer statinq thnt the 
bond had been returncd f'or cancellation and requesting confirmation of 
tht. cancellation, and that the letter was received by the State aeency, but 
there m s  no eride~ice that the State officer was nuthorimd to conwnt to 
canccllation of the bond or that he did consent to its c:ncellation, there 
hcine no evidcnce of such consent a t  the time he wrrrndered t h ~ '  bond to 
the hank, or that he replied to tlie surety's request for confirmation of 
cancellation, o r  thnt ilefendnnt surety compauy ndrisetl him a t  any time 
that  it  n ishetl to be relievcd of liability on the bond : iTc1d. an instruc- 
tinn to the jury thnt if they belicred the eritlcnce to answer tlie iwne of 
canccllation of the bond by the mutual consent of tl17 parties in the 
ncpative is not error. 

,\PPG.\I, by plaintiff and by  the  defendant Century  Indemni ty  Com- 
pany  f r o m  C o u p e r ,  Special  J u d g e ,  a t  J a n u a r y  Special Term,  1034, of 
TAKE. S o  error  i n  either appeal.  

T h i s  is a n  action to recover on cer tain bonrls esccuted b y  the Central  
B a n k  and  Trus t  Company of Ashcville, S. C., as  principal,  and by- thc 
tlcfendnnts, sererally, as sureties. B y  the  terms of each of said bond.. 
tlic pr incipal  and  the surpty named therein hecame bound nuto P l a t o  
Ebbs. t reasurer  of the S o r t h  Carol ina P a r k  Con~mission,  a n  agcncv of 
tlie S ta te  of S o r t l i  Carolina, or liis successors, in  the  p c . ~ a l  sum of said 
bond. E a c h  of the  bonds sued on i n  th i s  action was conditioned a s  
follows : 

"M71~creas tlic a b o w  bound C c l ~ t r a l  B a n k  and T r u s t  Company- TI-as 
designated by the  Sort11 Carol ina P a r k  C o m m i ~ s i o n  as  a depository of 
funtls belonging to the Sort11 Carol ina P a r k  Commissio 1 ;  

" S o n .  the condition of the a b o ~  e obligation is such t l  a t  if tlic above 
b o u ~ ~ t l  Ccntrnl  B a n k  a n d  T r u s t  Company shall TI ell anti faitlifnlly pay  
o w r  and upon t1~'lilalid of said P h t o  Ebbs, t reasurer  of the S o r t h  Caro- 
l ina P a r k  Cornmission, or liis successors, all  moneys bclonping to said 
P l a t o  D. Ebbs, t reasurer  of the S o r t h  Carol ina P a r k  Comnlission, o r  to  
those to 1~1iom lie m a y  f r o m  t ime to tinic, personally or as  treasurer of 
tlie Sort11 Cnrolina P a r k  Conlrnissiol~, by- cllcck or d ra f t .  or bill of 
escllange, direct p a p m i t  to  be made, all  moncys which t l  c said P ln to  D. 
Ebbs, a s  t reasurer  of the S o r t l i  Carol ina P a r k  Colnm ssion, m a y  de- 
posit with said Cent ra l  B a n k  and  T r u s t  Company,  o r  which m a y  i n  any 
maliner come into i t s  custody or  possession while act ing ns said deposi- 
tory, o r  which niay be received by  i t  by r i r t u e  of i ts  being said deposi- 
tory, then this  obligation to be void;  o therv i se  to  rema n i n  fu l l  force 
and  eft'ect." 

T h e  following s t ipulat ion with respect to  i ts  cancellalion appears  i n  
each of said bonds: 
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" I t  is m m u a l l y  agreed anil under~ too t l  hetn-een all  parties hereto tha t  
if t h i ~  l ) r inr ipnl  or surclty hereto chall so elect, tliiq bond Inay 11e can- 
cc~llcd a t  a n y  t ime by  girirlg th i r ty  d a d  notice, i n  writing, to  the said 
!?lato n. Ehbc, treaqurer of t h e  N o r t h  Carol ina P a r k  Commission. or 
hi?  s ~ i c t ~ k w r ~ ,  and  to the  other p a r t y  hcrcto. ant1 this bond illall be 
tlet~rnctl canct~lcd at  tlic, c1sl)iration of said th i r ty  days, the surtxty remain-  
ing liahle f o r  all  anil ally act corererl by this  bond TI-11ich m a r  h a r e  
heell c o i ~ ~ m i t t c d  by the  Central  Dank  alld Truqt  Company up to the date  
of said canrcl la t io~l ,  uncler the terms, condit iom, and  p r o ~ i c i o n s  of this 
1m11tl. and  the surety shall, 11pon i t s  release f rom al l  l iability herc~inder ,  
rcfuntl the p rcmium paid,  lesq a p ro  rat"  p a r t  thercof f o r  the time this  
boi~tl illall h a r e  been i n  force." 

'1'11~1 i*wcs suhmittctl t o  the j u r y  a e r c  nnqncrcd as  follows: 
" (  1) Did  tlic, Central  B a n k  ant1 Trus t  Compalir  of ~ \ s h e ~ i l l c .  as  

~ w i ~ ~ c i p l ,  arid the  tlefendant r n i t c d  States  Guarantee Coinpany. a <  
surt3tv, cxccute and  d c l i ~ e r  to T'lato D. Ebb., t reasurer ,  N o r t h  Carol ina 
P ; ~ r l i  C'ommiv.ion, t h ~ i r  bond iii the  ~11111 of $25.000 to secure delmsit of 
f1111dq of 1)lailitiff. i n  the said C m t r a l  B a n k  a ~ l t l  T r u s t  Company of 
A \ ~ l i t ~ ~  ille, as  allcgetl ill tllc~ complaint Z A \ n s ~ i  t,r : 'Tcs.' 

"1.3) Di(1 the Central  B a n k  and Trus t  C o m p r n ~ ~  of Al.herillc, as 
princil)al,  ant1 tlic dcfenda~i t  ITnited S ta tes  G u a r i ~ n t c e  C'omp:lnr, a.; 
surety, c s t ~ u t c  :rnd tleliwr to  P l a t o  I). Ebbs,  t reasurer  of S o r t l i  Ctlro- 
lilin I ' n ~ l i  Comniis;ioi~, their  bond in the .nm of $150,000, a s  n l l ~ w d  i n  
the fu r t l i r~r  and  second nnsvcr. cross-bill, and  counte rc la in~  of the tle- 
fclltlant, r n i t c t l  States  Guarantee Company,  to  sccurc ilcpo4ts of fu~lcls 
of 1)laiiltifh in  tlic said Criitrnl Blink and Trus t  C o m p a l ~ y  of Ashex ille, 
S. C. ? \ n s n e r  : 'Yes.' 

'((:)I Did  t 1 1 ~  Ccntral  R a n k  a ~ i d  Trus t  Cotnpariy of , \ i l~cri l le ,  nq pr in-  
c i l ~ a l ,  ant1 tlic c l t~f i~~it lant  the Xetropoli tan Casua l t r  I i l w r a n c e  Company 
of S r v  XTorli. as surcty. cacc211tc, ant1 t l c ~ l i ~ c r  to  P ln to  D.  ebb^, t r ~ a w r e r  
of S o i t l i  ("irol~na P a r k  ('omn~i.sioii. tllelr bond ill the  qum of S:0.000 
to vc4urt2 tlcl)o.lts of f~itidi:  of plaintiff\  i n  the said Central  R a n k  aucl 
7'rn.t C o l i i l ~ ; ~ n y  of A l < l ~ e ~ i l l e ,  a s  nllcgcd i n  the compla in t?  A \ ~ ~ \ ~ i - i l r :  
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by Plato D. Ebbs, treasurer of Worth Carolina P a r k  Commissioii? 
ilnswc'r : 'Yes.' 

"(6) f hat sum, if any, of the said funds of the plaintiffs were on 
deposit in the Central Bank and Trust  Company in thct name of Pla to  
D. Ebbs, treasurer of Pl'ortll Carolina P a r k  Commission, on 19 Novem- 
ber, 1!1:10, a t  the time the Central Bank and Trust  Company closed its 
doors for the transaction of business, and placed its affairs with the 
Sort11 Carolina Corporation Commission for liquidation? d n s v e r :  
'$326,106.i0.' 

" ( 7 )  B y  what amount, if any, has said sum been reduced by the ap- 
plication of collateral other than  the depository bonds aforesaid? An- 
swer : '$53,300.55.' 
"(8) V h a t  amount, if any, has been paid by the Cnited States Guar- 

antee Company on account of the depository bonds executed by the 
Ceiitral Banlr and Trust  Company as principal, and the said United 
States Guarantee Company as surety, securing said deposits of the funds 
of the plaintiffs deposited in  the name of Plato D. Ebbs, treasurer of 
North Carolina P a r k  Con~mission, in the Central Bank and Trust  
Company, ilsheville, I\'. C., and on n h a t  date v a s  said payment made?  
,lnsner : '$lX,000. Paid  19 May, 1931.' 

"(9 ) Was  tlie condition of the bond of t l ~ e  Century Indemnity Com- 
pany breached by tlie failure of the Central Bank and 'Trust Company 
to account for and pay o ~ e r  the funds of the plaintiffs deposited therein 
in the name of Plato D. Ebbs, treasurer of S o r t h  Carolina Pa rk  Com- 
inission, as alleged in the complaint ? Ansn er : 'Yes.' 

"(10) Were tlie conditions of the several bonds of t l e  other tlcfend- 
ants, as above set forth, breached by tlie failure of tlie Central Banlr 
and Trust  Company to account for and pay o ~ e r  the f u r d s  of the plain- 
tiffs d(>posited therein in the name of Plato D. Ebbs, t relsurer of North 
Carolina P a r k  Commission, as alleged in the compla lit, and in the 
further answer, cross-bill, and counterclaim of the defendant Knited 
States Gunrantee Conlpany? Ansver : 'Yes.' 

"(1 1) TVliat amount, if any, of the said funds of t le plaintiffs on 
deposit in the Central Bank and Trust  Company of  ish he^ illc, at the 
time of i ts  closing on 19 Xovember, 1930, remains due and unpaid to 
the plaintiffs? h s w e r  : '$12'2,716.35.' 
"(12) TTas the said bond of tlie defendant Century Indemnity Com- 

pauy c~auccletl by mutual consent, as allege(1 in the answer of the said 
defendant ? rlrisn er : 'So."' 

011 the wrcliet judgnlent was rcwdered ns follo\vs: 
"This cause coining on to be heard, and being heard a t  the January  

Special Term, 1934, of the Superior Court of Wake Superior Court, be- 
fore his Honor, G. Ternon Cowper, judge duly commissioned to hold said 
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court, aiitl duly presiding and holding wid court, and a jury, and a 
jurj- liaring anqwercd tlie issues submitted to them as set out in the 
record ; 

"And it appearing to the court from the allegations and admissions in  
the pleadings, and thc rcrdict of the jury, that there \ \as on deposit i n  
the Central Bank and Trust Company of Lli ;he~il le,  K. C., on 19 No- 
1 ember, 1930, n llcn said bank discontinued it? busincss, and n as taken 
01 er for liquidation by the KortEl C a r o l i ~ ~ a  Corporation Comrnisqlon, to 
the crctlit of Plato D. Ebbs, treasurer of the Sort21 Carolina Pa rk  Corn- 
missiorl, of the funds of the plaintiffz, a balance of $326,016.70, the 
iame btiilg the fniirl securcd 1)y the depository bonds hereinafter referred 
to, and the collateral qecurity l le rc i~~af ter  rcferrcd to, which said sum 
n-as later reduced by the sale of certain collateral securing the same to 
$272,716.35 ; 

( '~Iiitl it  further so appearing to the court that  at the time saitl bank 
closed, 19 S o x  ember, 1930. there n cre i11 effect, securing said deposit, 
t l c p i t o r y  bond,, n it11 saitl hank :I. principal and the dcfentlants, re- 
y~ec t i \  e l ~ ,  a, suretics on tllcir respcctire bonds, as follows: 

I3oild of the Ceiltnry Indemiiity Company $100,000.00 
Dolid of 1-nited States Guarantee Company 1.j0,000.00 
Bond of United States Guarantee Company 23,000.00 
nand of Metropolitan Casualty Ins. Co. of N.  Y. 20,000.00 

Total . . . .  . . . . . . . . . .. . . .  . .. . . . . . . .  $325,000.00 

('Alntl it further so appearing to the court that  on 1 9  Nrq, 1931, the 
defendant Uiiitctl Statcs G u a r a n t e ~  Company paitl to tlie North Caro- 
lina Pa rk  C'om~iiission thtx sum of $130,000, in full satisfaction alid dis- 
cl~argc of it, liability under its qaitl bond of $120,000; 

" S o n .  tlicreforc. it  i.; consitlerctl, ordered. and adjudged : 
( 'That the 1)laiiltifis State of Sort11 Carolina and S o r t h  Carolina Pa rk  

Canlniii,ioll l l n ~  e and recoT er of the s e ~ e r a l  defendailts, respecti1 ely, 
tlw : I I I I O U ~ I ~ ~  of tlwir reqptctiue ulzsatisfied. boi1cls, to n i t :  tliat the plain- 
tiff5 ha\ e a i~ t l  r cvo~  cr of the defentlant the Century Indenmity C o ~ n p a ~ i y  
the Gum of 4100,000; that the l)laiiitiffs hare  and recoTer of the defend- 
ant Tiiitcd Stntcs Guaraiitcc Company the Fuln of $22.000; ancl tliat 
the plaintiffs I i a ~ e  and recoler of the defendant the Metropolitan Cas- 
ualty Iii,uraiice Company of xe\~- P o r k  the qum of $20,000, all to be 
di~rli:irgpd. ~ I O V C ' T P Y ,  1ipo11 the paJnlent to the plaintiffs of the ~ u n i  of 
$122,ilG.2.i, the wrolery  of the plaintiffs ar  herein adjudged, not to he 
in ally n - q  affected hy the provisions of this judgment, as hereinafter 
set forth, as to tlie rights and liabilities of the seTeral codefeildailts 
among themscl~es. 
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"Of such last-named sum, as between the several defendants, the 
defendants the Century Indemnity Company and the Metropolitan 
Casualty Insurance Company of S e w  York are liable for the payment 
of aliquot parts, respectively, the liability of each of the defendants the 
Century Indemnity Company and the Metropolitan Casualty Insurance 
Compnny, respectively, being a sum equal to  the proportion of $272,- 
716.35 that  each of said bonds in effect a t  the time s ~ i d  bank closed, 
including the $150,000 bond of the United States Guarrmtee Company, 
bears to the aggregate amount of all of said bonds, to wi t :  $325,000; so 
that  the aliquot part  for  which the said C m t u r y  Indernnitg Company 
is liable is 100,000/325,000 of $272,716.35, which is 883,912.72: and 
the aliquot part  for which said Metropolitan Casualty Insurance Com- 
pm+s liable is  50,000/325,000 of $272,716.35, which is $41,956.36, and 
the United States Guarantee Company is liable for nothing to its co- 
defendaiits, having paid to the plaintiffs $3,152.73 more than the amount 
~vliich was its aliquot share. 

"I t  is further considered, ordered, and adjudged tha ;  the defendant 
r n i t e d  Statcs Guarantee Company have and recover of the defendants 
the Century Indemnity Company and the Metropolitan Casualty Insur-  
ance Company of S e w  York the sum of $3,152.73, and any amount paid 
to the plaintiffs or received by the plaintiffs i n  escess of the amount 
herein recovered by them and due therein upon this judgment sllall be 
licltl in trust by the said plaintiffs, and shall be by said plaintiffs paid 
over to said defendant United States Guarantee Company, not esceed- 
ing, however, the sum of $3,152.73. 

"It  is further considered, ordered, and adjudged that  any one of the 
tlefcndants ~vhicll shall have paid, or shall pay, any sum in escesi; of 
its aliquot part for which i t  is  liable, as betneen the defendants, as here- 
i m b o ~ e  provided, shall have and recover of any and all defendants 
xliicli shall have failed, or shall fail, to pay its or their said respective 
aliquot parts, the amount of such excess payment, p r o ~ i d e d  that no 
defc~idant shall be liable to any other defendant for ail;. sum in escess 
of its aliquot part  as hereinabove provided; and 

"It is furtlicr coilsidered, ordered, and adjudged by the court that  
the said sum of $122,716.35 above named, the payment whereof is re- 
quired as a conditiou for the discharge of the sum recovered upon the 
bonds of the defendants, shall bear interest from date of this judgment 
(6  January,  1934) at the rate of six per centum per anlLun1 until pa id ;  
and 

" I t  is further considered, ordered, and adjudged that  the plaintiffs 
have and recover of the defendants the costs of this action, to be taxed 
by the clerk." 
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F r o m  the foregoing juclgnier~t both the plaintiffs and  the dcft l~t lnut  
the Contury Int lemnity C'oiilpany apl)ealctl to the Supreme ( 'ourt .  

Alf tc i , i i iy - ( ;c~i lcral  C i x m m l i f  a n d  Lscisiaiif A l i o rne !y s -Ge i~c ia l  S c a u  cll 
P I I ~  L?ruton,  011d ,T. J1. l ~ r m r y l i f o n  for p lu in f i f l s .  

I lc t rzr l ,  r q l ~ u f o ~ d  J I ( l r i d o r i ~  f o r  d ~ f e i d a i z t s  I - .  S. Guaratrtcr ('orti- 
p n i j  cin11 S l c i rop i i l c fun  C a ~ i r a l f ~ j  111511ra72~e C O ~ I I ~ I U ~ I J .  

-1. J .  E ' l i i ( l i r r ,  J h l r a ~ j  A l l l e ~ r ,  ,quit, I'eiinell d Pctini'l1, u n d  I Ia / l> . i i~c ,  
I ' t r t ~  1T ' i d l e  LC. lTTallon for  t le fcnt lauf  C c r i f u r y  Irrilcmrlity C'omptr/ly. 

I J T h e  c o n t t ~ ~ t i o n s  of tlie plailitiffs on tlieir appeal  t o  this  
( 'ourt (1) that  t l ~ e r e  naq e r ror  i n  the rcfusal of the judge of the Supe-  
l io r  ( ' our t  to , l p i  t he  jlitlgil~ent tendered by the  plaintiffs a t  the tl,lal of 
this  action, pro\ ieling tliat the sum of $122,716.3.i cliall bcar i11tcrc.t 
f r o m  the date  of the comn~cncemcnt  of the action, to n i t :  23 Decc,niber, 
19'31; n l ~ d  ( 2 )  tha t  t h e  is  e i r o r  m tlie judgment a s  iigneil proridinq 
t h ~ t  -,1ii1 sum ~11,111 hear i n t r r w t  f r o m  the  date  of the  judgmeut, to  n i t  : 
G J a n u a r y ,  193-1, cannot hc wqtainetl. 

T h e  jury, under  instructions hy the  court, t o  which tlie plaintiffs did 
not ewcpt ,  i n  ai isner  to the 11th issue, found tliat the aiilount n o r  due 
11p the Central  B a n k  and T r u s t  Company to t h e  plaintiffs, on ac7count 
of tleposits made i n  salt1 B a n k  and. T r u s t  Company of moncp hclonglng 
to the plaintiffs, is  $122,716.35. T h e  Central  B a n k  and  T r u s t  C o ~ n p a n y  
\!a5 cli vlareil i n w l ~  ent on 1 9  S o l  tmber ,  1030. I t s  asqets, now in the 
po3sesion of the Commissioner of 13anks for  liquidation, a r e  not suffi- 
cient to  pay  i ts  liabilities i n  full .  F o r  this reason, none of itq creditors 
a re  e ~ ~ t l t l c ( l  to i eco7 r r  intereqt on tlieir claillis since 19 No\ embw, 1930. 
I  I 7 I t  C f u a  0 x. C .  2 1  1 7  S . 0 T h e  ilcfcn~l~znts, 
a. *nli, t icj of the Ccntral  Bmlk and T i u s t  Conipnny, untier their v r e r a l  
I m ~ i l ~ .  arcx 11:thlc to  the l ~ l a i l i t ~ f f s  only for  tlie amount  fo r  nl i ic~h the  
( c ~ ~ t l , , ~ l  Ecl111i ant1 T i u i t  C o ~ i i p a ~ ~ y  is  liable to  tlipm. T h i s  a i n o i n ~ t  as  
founil I)! tlic ju ry  I ?  $122.7lG.32. T h e  1)l:iiiitiffs a r e  entitled to recorer 
111tcie.t nli tlii- a i ~ ~ o u l ~ t  onl? from tlic (late of tlie juclgnieut, C. S . 2300. 
If tlie ( eliti~,il 1::c11k and Tru*t  C o r n p a i i ~ ,  the pr incipal  in  tlic honils 
.111(1 011,  \ \ a ,  11al)lt. fol interest 011 the ' ~ r n o u i ~ t  no\\ due to thc l ~ l a ~ n t i f f ~ ,  
then t l i ~  clefe~idaiits, as  , iuret~es on the s c ~ e r a l  bonds sued on i n  tliis 
ac r io i~ ,  noultl  :11w lw liable fo r  iutereit  : Proritleil, l i o w e ~ e r ,  the : ~ n i o ~ l n t  
due, pluq in t r r t  st, d id  not esceed the 1)enal sum of tlie bond 111 nllicll 
tlic clcfcl~clai~ts a r e  sel erally sureties. T h e  measure of tlie surety's liubillty 
is tllc l l ~ b i l i t j  of t l l ~  l ) i i i i~. i l ) :~l ,  proritlecl wel l  l ~ a b i l l t y  does not exceed 
tlie penal sum of t l i ~  bond. h'. v. ,Uartln, 138 S. C , 119, 123 S. E., 631. 

Tlie co~itcnt ion of the tltfcnila~it Century In i lem~i i ty  C'or~ipaiiy on its 
appeal  to  tliis Court  tha t  t h i m  n a s  error  1x1 the instruction of the t r lnl  
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court to the jury with respect to the 12th issue cannot be sustained. 
The burden of this  issue was on the defendant Century Indemnity Com- 
pany. The tr ial  court instructed the jury that  if they believed all the 
evidence and found the facts to  be as all the evidence tended to show, 
they would answer the 12th issue "No." 

There was no evidence a t  the trial tending to show that P la to  D. Ebbs, 
treasurer of the Xor th  Carolina P a r k  Commission, was authorized to  
consent on behalf of the plaintiffs to the cancellation of the bond exe- 
cuted by the Century Indemnity Company, or that  he did consent to 
such cancellation. 

The  evidence offered by the defendant Century Indemnity Company 
tended to show that  the bond which i t  had executed as surety for the 
Central Bank and Trust  Company, on 22 July,  1929, was returned to 
said defendant a t  i ts  home office in  Hartford, Connecticut, through the 
mail, on or about 1 5  July,  1930, by the Central Bank 2nd Trust  Com- 
pany, and that  said bond had been delivered to the Central Bank and 
Trust  Company by Pla to  D. Ebbs on 1 5  July,  1930. There was no 
evidence tending to shom that  w h m  the bond was delivered to the Cen- 
tral  Bank and Trust  Company, a t  its request, by Pla to  D. Ebbs, he 
consented to i ts  cancellation by the defendant Century Indemnity Com- 
pany. There was evidence tending to show that  on or about 24 May, 
1930, the defendant requested the Central Bank and Trust  Company 
to return the bond for cancellation, but there was no evidence tending 
to shom that  the defendant a t  any time advised Plato D. Ebbs, per- 
sonally or as treasurer of the Korth Carolina P a r k  Commission, that  i t  
wished to be relieved of its liability on account of the bond. After the 
bond had been returned to the defendant by the Central Bank and 
Trust  Company, the defendant mailed a letter addressed to Plato D. 
Ebbs, treasurer of the North Carolina P a r k  Commission, a t  Raleigh, 
N. C., advising h im that  the bond had been returned to the defendant 
for cancellation, and requesting him to confirm its carcellation. The  
defendant received no reply to this letter, although the1.e was evidence 
tending to show that  the letter was received by Plato D. Ebbs. The  
defendant then, without further action, placed the bond in its file for 
canceltd bonds, where it remained until the trial of this action. 

Othcr assignments of error relied on by the defendar t on its appeal 
have been considered. None of them can be sustained. I n  view of the 
answer of the jury to the 12th issue, we do not deem i t  necessary to 
discuss these assignnients of error. The  judgment is  affirmed. 

S o  error in either appeal. 
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MRS. bLIhTIE C. IiEIGER v. L. E. SPRINKLE, J. A. SPRINIiLE, a m  J. H. 
SPRINKLE, ADMIXISTRATORS OF J.  B. SPRIXKLE. 

(Fi led  27 February,  1035.) 

1. Executors and Administrators D b-Under evidence in this case there 
was no presumption that services rendered father by daughter were 
gratuitous. 

The  eridence in th is  case, considered in the  liyht most favorable t o  
plaintiff upon defendant's motion a s  of nonsuit, tended to show that  plain- 
t iE  mas married and lived n i t h  her family, t h a t  her fa ther  risiteil her  i n  
her  home fo r  several months each j e a r  durinq the  l a s t  s e a r s  of h is  life, 
t h a t  her  f a the r  n a s  old. and tha t  plaintiff nnrsed him, naslied his linen, 
cared fo r  h im and bourllt medicine and special food fo r  him, and tha t  he r  
fa ther  stated to  third persons tliat he n ished t o  pap  plaintiff for  he r  
s e r~ icep .  After her  father 's  death  plaintiff brought this action against  his 
adminii trattrrs to recover t he  rn lue  of t he  ser r iccs :  Held. under t he  
evidence the  rclntionship betneen plaintiff and  h r r  fa ther  did not ra ise  
the  presumption tliat the qcrvices rcnder td  by plaintiff were gratuitous. 

2. appeal and Error G c- 
1.3scel1tions in the record v h i c h  a r e  not set  out  i n  appellant's brief, or 

i n  suppnrt  of n-hich no argument is  stated or authority cited. will be 
talien a s  abandoned. Rule  25. 

3. Appeal and Error J e- 
Er ro r  in tllc chargc of t he  court  in this case i s  71c7d cured. or a t  least  

rcwdered not  prejudicial, hg other portions of the  charge on the s ame  
aslkect of the  case 2nd the  final instructions of the  court. 

4. Trial E f- 
A slizht o r ~ r s i g l l t  of t he  court in calculating thc  Icagth of t ime for 

which plaintift' was  entitlccl to compensation fo r  scsrrit8es rendered will not 
be hcld for  prejudicial or rerersible e r r m  \\-hen the  orersight \ ras  not 
callcd to the conrt'h attention so tlint i t  could bc corrected. and  it ap l~ea r s  
f rom the  rcrclict of the  jury tha t  no harm rcsultetl therefrom. 

5. Trial I a- 
In this action to rccorcr for  scrrices rendercd deceased, rnl est:eptio~i 

t ha t  recorery sllonltl 11:rre hccn based upon the claim filed n-it11 the  ad- 
ministr:ators i s  not sustninccl in rien- of the vertlict of the  jury, the claim 
filed v i t h  the  administrators bc i~ lg  in cridence. 

~ I J L A I ,  by dcf(>nt ln~i ta  f r o m  llill, J. ,  ant1 a j u ry ,  a t  23 J u l y ,  1934, 
S p e c i a l  T r r m .  Fro111 FOXSTTEI. SO r r r o r .  

T l i i ~  i b  nu ac t iou  b rough t  by p ln i~ l t i f l '  a g a i m t  t h e  de fendan t s ,  aclmin- 
i s t r a t o r ~  of J .  E. Spr ink le .  t o  r c c o l e r  $2,300 f o r  services rcntlercd by 
pla in t i f f  t o  J .  B. S p r i ~ ~ l d e ,  ant1 e s p c n d i t u r e s  ~ i l l i c l ~  slic m a d e  o n  behal f  
of t h e  s a id  J. H. Sl ) r inklc ,  deceasctl. 

T h e  juclgnieut i n  t l i ~  cour t  b e l o v  is a -  fo l lows:  " T h i s  cause  c o m i n g  o n  
t o  be  licnrtl ant1 be ing  l i r a r d  hcfore  hiq I I o n o r ,  F r a n k  S. IIi11, j udge  
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presidil~g at the 23 July,  1034, Special Term of Sup2rior Court for 
F o r s y ~ h  County, and a jury, and the jury having answered the issues 
as licroinafter set out, as follons: (1) Did plaintiff render pprsonal 
scr\-ices to defendant's intestate, as alleged in the c o m p l ~ i n t ?  -1, Yes.'  
( 2 )  Did defcntlants' intestate pay for such se r~ ices  during his lifetime, 
as allrged in the ans~ver and further defmsel  1 ,  0 (3)  TVhat 
amoullt. if any, is  the plaintiff entitled to recover of tlie defendants? 
-1. '$1,920.' I t  is therefore ordered, adjudged, and decreed that the 
plaintiff recover of the defendants the sum of one thousalicl nine hundred 
and twenty dollars ($1,920) ; and tliat the costs of this action be taxed 
against the defendants. This 3 August, 1934. F rank  S. Hill, Judge 
presiding." 

The defendants made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones and necessary 
facts mill be set forth in the opinion. 

Jacicson d? Swain, and  Wm. 11. B o y e r  for plainti,ff 
Slawfcr & TVall and  0. L. Snow for defendants.  

CLARKSOK, J. At  the close of plaintiff's evidence and at the close of 
all the evidence, the defendants made motions for judgmclnt as  in case of 
nonsuit. C. S., 567. The court below overruled these motions, and ill 
this we can see no error. 

The eviderm on the par t  of the plaintiff, taken in the light most 
favorable to  plaintiff with all reasonable inferences, was to the effect 
that the defendants' intestate, J. B. Sprinkle, was 86 p u s  of age nlien 
lie died. H i s  death occurred a t  the home of plaintiff, where he had 
been in declining health for sereral years prior to his death, and had 
been in bed 30 or 35 days before he died. H e  died 01 13  February, 
1033. Tlie plaintiff was a daughter of J. B. Sprinkle, married and had 
her own home and family, and was living separate ant1 apart  from her 
father, J. B. Sprinkle. Fo r  about six years before his death he lived 
nearly half of each year with plaintiff, who took care of him and spent 
sel-mil liuiidrcci dollars for extra food, medicine, etc. Tlie defendants 
dcnied the material allegations of tlie complaint, pleaded payment and 
the statutes of limitation. 

Beulah Iceiger testified, i n  p a r t :  "I am a daughter of Mrs. hlinnie C. 
Keiger and N r .  J. I3. Sprinkle was my grandfather. A h .  Sprinkle was 
there in our home during the winter months all the time for the last 
three years I kliow of. My  mother waited on him some and so did I. 
J I y  mother just looked after him like a nurse would, cleaned his clothes 
and his bed for him and never would let him go out b j  himself unless 
one of us went with him, because he wasn't able. I lave heard my 
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mother  u p  a t  nights  atteriding to Grandpa.  S h e  n o u l d  clean liis bed. 
. . . J I y  mother  g a \ e  h im the f ron t  bedroom, which was m y  mother's 
and  father 's room. My mother  fnriiiehed t h e  coal. She  hourht  11im 
lettuce and  fish and  other vegetables tha t  he could eat .  H e  coultlii't t a t  
the  same things n e  did. I s a n  m y  mother purchase those tliiiigs and 
I bought some myself. M y  mother  paid f o r  those she bought. Sonic- 
tinics 1 n oultl g l ~  c m y  mother  mor~ey ,  aiitl illy brother, J. Li>c Kciqcr. 
gave her  money. H e  works at  t h e  I n d e r a  Mills, is secretary ant1 treas- 
urer .  I h a x r  seen m y  other  brother  give m y  lno th t r  money a lw.  31) 
motlier laundered m y  grandfather 's  clothing and  bed liiiclr," etc. 

T h e  t e s t ~ m o n y  of other  witnesses was to the  w m c  cffrct.  There  waq 
eridcnce that  the \ d u e  of the serrices rendered n a s  as mnch a. $25 00 
a n e c k  otlicr thmi cxtra food, medicine, etc. ; that  J .  B. S p r i ~ ~ l i l e ,  \e\ era1 
years  before h c  died, i n  ta lking ahout liis feel)lerress, told M r i .  L1. ,T. 
Dulre lithat he  had  made  a r rangemrnts  with Mrs. Keiger  ( t h e  plaintiff) 
--llinnic he called her-for l i w  to liar (, pay, airtl he nc.11 l w ~ t l  fo r  n h a t  
she had  tlollc fo r  1111~1 and  was doing on. . . . ITe n oul(1 r:~tht>r s t q  
there n i th  N r s .  I ie iger  f o r  she n a s  good ant1 kind to h i m ;  tha t  4le hael 
heell hc t t t r  t o  llini a11c1 clone more for  Iriln t l i a i ~  all  tlip re,+." 

C. L. Loflin testified, i n  p a r t :  " l l r s .  Iieiger gaT e u p  licr room to hiin 
n h e n  he  was so he couldn't Ire up  alrtl about, mid <he t11tl the most of t h r  
TI-ashing of h i s  bed l ~ i ~ e n ,  n h i c h  n a s  i n  I cry bad contiition. ctc. It n a b  
i n  the last t h r t c  years shc v alted on h im 11lie tha t ,  n r i p  h w c  from f i ~  e to 
sc.rcn rnonths 111 the year, n11cii lie nollltl be 111 ant1 out f rom therc 
T h e  bcqt I rcmcmhc,r, the Inqt tlrrie I hati a con1 r r ~ a t i o l i  n it11 111111 IY ln- 
t i l e  to seelng Bl r i  Xeiger repaid mas 111 tlie fall ,  some t ime not f a r  f rom 
tlie t ime he attc ntlc I that  c.olri ihucb i l~g ,  the full bcfore he tlitd. I I\~ron 
they lint1 to buy w m e  tlllligi fo r  h im to eat.  I I e  coultlil't eat tlilligz 
like the otllcr, i n  the family.  I huvc irmer cccn alr!oiie :~ t tc i rd~l le  011 

M r .  S1)ririklc ni l i t r  llonic but  Mrs. Rcigcr .  I l r s .  I h g c r  bought medi- 
c fo r  l i .  111 m y  o l ) i ~ ~ i o ~ r .  thc. I nlue of the s l m i a l  clic,t a1111 mc(li- 
cines voultl  11e f r o m  six to c ~ g h t  dollars a ~!cck ,  and f o r  l ~ c r  qc.rl 
f rom fiftccn to t n e n t y  dollars a n c ~ l ; .  1 ha \  (, no ~ n t e r e s t  111 tliiq caqc " 

1 1 1  I lnu\c3r 1 .  Snin, l d n ? ~ , . ,  74 S. ('.. 552 (355-6), the trl,rl ronrt  
cliarqctl thc j u r ~  : "That  I C  t h t w  T\ a* no ylc~ciul contract a, to the s e n  - 
~ c t c ,  that  ;I$ t h r  l ~ l a i i ~ t i f f  \f :I. SOIIIC t ~ r ( l ~ t y - - l \  o r  tv  (lit)  -%('T CII  J ( : I Y $  old 
xhci i  the laqt s e n  ice - n lthiir the s tatute  of I~ni i ta t ioirs  I\ ere 1(~11tlcrctl, 
the inn r:ii~etl ;I l ) r c ~ u n ~ l ~ t l o n  of :I 1 ) i m n i ~ c  to 1):~:- \ \ h a t  the pl:~ilitiff', 
wrT ices nerc. n o r t h ,  : ~ n d  tha t  this pr(  ~ u n ~ p t l o u  \\:I> uot rcbuttecl Iry tlie 
relatioris of the p r t i e s  o r  the cirvurn-tmccs of the cake." 

T l i ~ s  Court  said ( a t  1). 556) : "111 r c y p d  to a n  iml)lied contr:lct, n e  
see I I O  e r ror  111 the charge. T h e n  one per-on reniltrh w-.r ice to  another. 
the l:r\r implie.. a promire to pay  n1i:ir the V Y T  ~ c c  c :II e r a ~ i i a l ) l y  11 ortli 
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This is admitted to be the general rule. but it is insisted for the defend- - 
ant that the relation of granddaughter and grandfather rebutted this 
implication and imposed on the plaintiff the burden of proving an  ex- 
press contract; otherwise, it  will be presumed that  the services mere 
rendered gratuitously. We can see no reason for this doctrine." Wood 
v. Wood, 186 N. C., 559; Brown E .  Williams, 196 Y. ('., 247;  Lipe v. 
Trust Co., post, 794. Cnder the facts and circumstances of this case, 
there is no presumption of gratuity. 

Rule 25 (200 S. C., 831)) in part, is as follows: "E:;ceptions in the 
record not set out i n  appellant's brief, or i n  support of which no reason 
or argument is  stated or authority cited, will be taken as  abandoned 
by him." 

Many exceptions and assignments of error made by defendants, in 
accordance with the above rule, are abandoned. The court below charged 
the jury as follows: "Row, gentlemen, if upon all the evidence the 
plaintiff has satisfied you by the greater weight of the widence, giving 
due heed to the presu~nption heretofore called to your attention by the 
court, if the plaintiff has satisfied you from the e ~ i d e ~ c e ,  and by its 
greater. ~re ight ,  that  she rendered raluable services and services of any 
considimble magnitude to her father during the last y w r s  of his life, 
while he was in her home. and he  receired those serrizes voluntarily, 
acceptcd them knowingly, then the court instructs you that, nothing 
else appearing, a presumption would arise that  he intended to pay, and 
that the plaintiff performed the services with the expectation of re- 
ceiving p i y  for those serriccs, and that  an implied contract would 
arise in favor of the plaintiff and against the adnlinistrators of the 
estate of J. B. Sprinkle, deceased (and unless you s110uld further 
find from the eridence, and by its greater weight, or from circumstances, 
that the l~resumption has been overcome and that  there was no intent 
to pay on the part  of the deceased, or you should find that there was no 
expectation of payment, then the court instructs you that  you would be 
authorized in ans~re r ina  the first issue 'Yes')." T o  the ,lbove in mren-  

u 

theses, defendants excepted and assigned error. A11 thrcugh the charge 
many times the court placed the burden of the issue on plaintiff. 

Later the court charged the ju ry :  "The court has heretofore in- 
structed you-and you will consider this as t h e  final i m t ~ u c t i o n  with 
reference to this firsf issue-if you f i i~d  from the evidence, and by its 
greater neight, the burden being up011 the plaintiff, that she in her own 
home i.endered sen-ices of considerable m a ~ n i t u d e  to 1 er father, and 
that  11~1 l i i~o \~ . ing l~ -  received those serrices and knon-iaglg accepted those 
services, then the court instructs you there would be a ~ r e s u m ~ t i o a  of 
an  implied contract, that  is, there would be a presumption that  he in- 
tended to pay, and that she intended to charge for the scm-ices that she 
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rcncleretl and,  nothing else appearing,  she would be entitled to recor e r  
the reasonable value of tlioqe aerricei such a. d i e  rendered n i t h i n  the  
time heretofore specified and  r r f r r r e d  to by the court,  proviilctl such 
scrliceq had  not bern pa id  for." 

T e  th ink  t h a t  "and by i t s  greater  neight"  a n  i n a d ~ e r t e n c e ,  and cured 
by the "final instruction" on tllt  i isue;  a t  least, there is  110 prejudicial 
or reJ ersihle error .  

Tllc exception and  assignme~rt  of e r ror  as  to the t ime n.hich plaintiff 
n a s  elltitled to recoler  raliiiot he sustained. T h e  slight matlicnmtieal 
calcul:rtioil niatle by  the court belolv a s  to  t h e  length of t ime for  n h i c h  
plnintiff Mas elititled t o  rccorcr  was riot called to the  attention of the  
court,  so the o ~ e r s i g h t  could he corrected. Davis ?;. Keen, 1-12 N. C., 
496 (302)  ; Scars c. R. I?., 178 N. C., 255 ( 2 8 7 ) .  I f  error, we do not 
th ink  it  prejudicial or re7 crsiblc. 

T h e  last exception and awignment  of error  n a s  to the  effect t h a t  the  
amount  of recovery should he based on the claim filed n i t h  the admin-  
iqtrators. We d o  not th ink  this exception a n d  assignment of error  call 
be sustained. T h e  plaintiff sued f o r  $2,500, hut had rendered a n  item- 
ized bill to  deft,ndants f o r  $2,530. T h i s  bill was  i n  evidence for  the  ju ry  
to  conqider. T a k i n g  the  ~ e r i l i c t  based on t h e  evidence as  to  the  value 
of scrTices rendered and  moliey spent f o r  extra  food, medicine, etc., 
furliisheil f o r  the  period recovery was allo~ved, we th ink  there is  no 
prejudicial o r  rerersible error. 

F o r  the reasons giren,  i n  tlic judgment of the court  below we find 
hTo error .  

LILLIAX E. WILLIAMS v. GURNEY P. HOOD. C O J ~ ~ I I ~ S I O X E R  OF BANKS, 
EX REL. NORTH ChROIIISA RANK AND TRUST COJIPdNY, hnD E. C. 
JIcLEAN, AGEXT AKD COSSERVATOR. 

(Filed 27 February, 1038.) 

1. Banks and Banking H e--Evidence held sufficient to be submitted to 
jury on question of plaintiff's right to statutory preference. 

Evidence tending to show that plaintiff's agent, under agreement with 
officinls of a bank, surrendered checks to the bank for collection and took 
n certificate of deposit therefor which the parties agreed should be treated 
a s  a receipt for the checks and agreed that the bank be given thirty days 
to collect the checks is held sufieient to be submitted to the jury on the 
issue of plaintiff's right to a statutory preference in her action therefor 
after receirervhi~ of the bank, i t  appearing that  the checks had been 
collected by the bank and had augmented its assets prior to its receiver- 
ship. S. C. Code, 218 ( c )  (14). 
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2. Same-Evidence held insufficient to be submitted to jury on question 
of plaintiff's right to preference under trust fund theory. 

Evidence that a t  the time of surrendering checks to a bank, plaintiff's 
agent told the officers of the bank that he needed the cash from the checks 
for certain business transactions contemp1:tted by him is insufficient to 
entitle plaintiff to a preference in the bank's assets under the trust fund 
throry upon the receivership of the bank after it had collected the checks 
so surrendered to it. 

CIVIL ACTIOX, before Alley, J., at  iZugust Term, 1934, of GUILFORD. 
Janics 19. Williams, husband of plaintiff, and a resident of Asheville, 

was in Greensboro on 5 January ,  1933, and had in his pcssession certain 
checks, to wi t :  one check from Pilot Life Insurance Company for 
$l,i21.72, one from K c ~ v  York Life Insurance Company for $266.49, 
another from the same company for $266.66, and another from the 
National Life Insurance Company for $5236.58. All of these checks 
were payable to James 31. Williams and represented proceeds of loans 
on life insurance policies upon his life, in which policim his wife, the 
plaintiff, was beneficiary. The  aggregate amount of t lese checks was 
$2,830.45. The said Williams went to the North Carclina Bank and 
Trust Company in Greensboro, upon which the check from the Pilot 
Life Insurance Company for $1,721.72 had been drawn. 

The story of the transaction as related by the said Williams is sub- 
stantially as follows: "I went to the bank and saw a young lady who 
was there in the lobby. I told her what I wanted and !,he directed me 
to Mr. E. C. JfcLean. I went to see Mr. McLean and told him what 
I \wilted. I showed him the check I had, telling him I wanted to  get 
the money for the check I had from the Pilot Life Insurance Company. 
. . . Mr. McLean said I would have to be identified in order to get 
the chcck casllcd, and he then directed me to Mr.  R. L. Clarke, \rho was 
in the bank. . . . I then showed Mr. Clarke the check I had and 
told him I wanted to get it cashed-the moiiey on it. N r .  Clarke said 
the chcck was all right-the Pilot Life Insurance Company had the 
money there, but I uould hare  to be identified before he could pay it. 

. . I showed N r .  Clarke a letterhead with the l'isgah Lumber 
Company that I was an  officer of, . . . and my  n a r ~ e  was on i t  as 
tlic 1m4dent  of the company. I showed him the courtesy chart of the 
Gulf Refining Company. . . . I t  had my name on it. . . . I 
also showed him some other checks I had. . . . I did not get that  
c h ~ c k  cashed. . . . Mr.  Clarke still would not c:mh the check. 
. . . I had never before this time dealt with the Xortli Carolina 
Bank m d  Trust  Company. . . . Mr. Clarke then suggested that I 
deposit the check. I had had it for some time. . . . I told Mr. 
Clarke I did not want to deposit it  anywhere, that I could have de- 
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po>itctl i t  bcfore t l ia t ;  tliat I nantet l  t h r  money for  n special p u r p o v  
that  I liar1 i n  r im-a  dcal I Iiad i n  Tien to m a k e ;  t h a t  I did not want  
to deposit i t  anywhere, I just wanted t o  get tlie money. . . . V e  
kept tallring about the  P i lo t  L i fe  Insurance  Company check, and finally 
M r .  Clarke said he  would take the  check f o r  collection, and  with m y  
ii:11iw 011 the check ant1 m y  namtl nit11 the  Lif(1 I n ~ u r a n c e  Company. 
that  is. m y  sigliaturr,  and lie uoultl  see qome of the officcrs and  thought  
that  1. as going to make it  all  r ight .  . . . I then asked h i m  if ,  ~ i n c e  
you agree to tliat, . . . n-ill you take some o t l ~ c r  cliccks, these otllcr 
clieclib tha t  I ha1 e and collcct along TI it11 that ,  ancl h c  said lie n-ould. 
. . . -1ftc.r Nr. Clarke wit1 Ile n ould take tlioqe other three checks 
a1o11g 11 it11 the P ~ l o t  Lift. l i i ~ u r n n c c ~  c l i c ~ k  f o r  collectioil, I cntlorsed the  
check< ant1 ga l  r' t l m n  to X r .  Clarke a i d  askctl l i im t o  pi\ c me :i receipt 
fo r  tlic111. . . . After  I asked M r .  Clarke f o r  a receipt he brought 
a n r i t i n g  . . . and limldtd i t  to m r .  I objected to i t  on several 
gruuiidq. . . . I did not ask for  a certificate of deposit. I ditl 11ot 
kiion there n a s  ally such tliiirg a s  a certificate of deposit. 111 a11 m y  
clealiiig.; v i t h  hallks I had not been one. . . . TThen I left those 
check? n i t h  N r .  Clarke i l l  tlic S o r t h  Carol ina B a n k  arid Trus t  Corn- 
p n y .  . . . I told h i m  1 nantt3tl i t  f o r  a special purpose i n  n trade. 
I had :I t r : ~ ~ ~ \ a c t i o i i  I had  espectetl to close u p  i n  Tirgi i l ia  n hell i t  came 
t ime to clova it .  I (lit1 not t r l l  hiin d l  the details of the transaction. 
. . . I objcrted to taking tliat first because i t  required. legal notice. 
. . . I t  app(~arct1 t o  be ncgoti:rl~lc, a ~ r t l  yet oil i t \  face it  s:utl i t  was 
lrot su l~ jec t  to  vlierklng. 1 could not make t h a t  out and Mr .  Clarke 
said, ' K c  n i l1  just treat tha t  same as  a receipt ' ;  t h a t  if the whole 
anlount was  not collectecl tha t  n e  would atljust i t  then, ant1 nlletller i t  
\in. collertetl or not, h r  nnuld not ify me and I (lid not uqe i t .  ilid not 
u5e i t  :~ l~ynl tc re ,  but lie said i t  r a a  negotialile. I did not want  to  keep 
tliat tha t  n a y .  I n n s  not to use i t  angwhcrc uiitil he notified nic of a 
certain n lic~tlicr t h  money TT collected or ~ o t  collt ctecl. S o w ,  tha t  is  
just the TI a? I understood. 1 l i a ~ e  the certificate of deposit that  lie gave 
me aild I (lo riot milit1 l(.ttiiig yo11 ice it ,  not a hit i n  t h ~  world. . . . 
I told X r .  Clarke I ilid riot want it  and  X r .  Clarke said i t  would not 
require a n y  uotice, I could come back n h e n  tlic n i o i l ~ y  \ \ as  collccted aiid 
get it  a n y  tiinr a f t e r n a r d s  n.itlmut g i ~  ing notice of a n y  kind. . . . 
I took it  undcr  those conthtions. . . . H r  told rile t o  hold i t  f o r  
th i r ty   day^. I agreed to hold i t  f o r  thir ty  d:~ys llntil  lie notified me 
wlletlicr i t  n a s  paid or not, and if a n -  of tlic checlis were not paid, theii 
n e  noultl  ad jus t  the mat te r  accordi~ig to  the :moulit  n e  hael. . . . 
T h e  bank did not notify m e  a t  a l l  before I went to  t h e  bank on 3 March  
n-hetlicr the  four  checks had  bee11 r o l l e e t ~ d  by them or whether they had  
llot heel, collcrted by them. . . . I aslied M r .  Clarke to  make the 
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receipt in the name of Mrs. Lillian E. Williams. . , . After Mr.  
~ l a r l k  left me and took those four checks with him and came back to 
me and handed me a paper-writing, Mr. Clarke agreed with me that  it 
should be treated as a receipt. . . . I did not make any attempt to 
get the money out of the bank or to realize on the certi~icate of deposit 
from the time I left the checks in  the bank until 3 March." 

On 10  January ,  1933, James M. Williams, as agent for his wife, the 
plaintiff, wrote a letter to the defendant bank, in reply to a letter from 
said bank to the plaintiff, "thanking her for the certificates of deposit 
account you have opened with us." This letter stated: "While the face 
of the paper you both refer to reads certificate of deposit, i t  is  really in 
fact a receipt offered to me and accepted by me as such for checks left 
with you for collection, totaling the amount $2,851.45. . . . I pre- 
sented this check to you for payment. You refused payment, saying 
that you did not know me. . . . I endorsed the checks and handed 
them to  you, asking for a receipt. You handed me whiit you now call 
a certificate of deposit. I demurred, saying this was negotiable, and 
was told it should be regarded as a receipt, and that  I should so treat 
and hold it, subject to the collection of all the checks, which I agreed 
to do." Williams testified that  during the period from El J anua ry  until 
3 March that  he did not have any direct notice that  the checks were 
all cashed, and that  he did not write the bank as to whether the checks 
had been collected. On 3 March Williams presented himself to the bank 
for the money. 

I t  vias admitted that  all of the checks "were duly cclllected by said 
h'orth Carolina Bank and Trust  Company and augment1.d the assets of 
said bank." 

I t  was alleged that on the morning of 3 March, 1933, the plaintiff, 
through her agent, J .  M. Williams, demanded payment in full of the 
proceeds of said checks, and that  payment was refused. The  defendant 
admitted in the answer that  upon the opening for business on 3 March, 
1933, the Nor th  Carolina Bank and Trust  Company limited withdrawals 
by any depositor to five per cent of depositor's balance as  shown by the 
books a t  the close of business on the previous day. 

On 20 May, 1933, the North Carolina Bank and Trust  Company, 
together with all of its assets, passed into the hands of the defendant 
Gurney P. Hood, Commissioner of Banks, for purpose of liquidation 
according to law. The plaintiff filed a claim for preference and the 
preference was denied. Thereupon this suit was brought to recover 
the proceeds of said checks as a preference. A motion of nonsuit was 
made by the defendant, and such motion was granted by the tr ial  judge. 
From said judgment of nonsuit the plaintiff appealed. 
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E d w a r d  S. W r i g h t  for  p la in t i f f .  
R r o o k s ,  J I c L e n d o n  d? Holdernes s  for de f endan t .  

BROGDES, 1. Was there sufficient evidence of statutory prefermce to 
be submitted to the jury?  

C. S., 218 (c)  (I*), prescribes the order of preference in the distribu- 
tion of assets of insolrent banks. Subsection 4 thereof in part specifies 
a5 a preference "amounts due on collections made and unremitted for or 
for wliich final actual payment has not been made by the bank." 

The evidence offered in behalf of plaintiff tended to show that  the 
checks m r e  deposited in the bank for collection, and a receipt den~anded. 
There was also evidence tending to show that it was agreed b e t ~ r w n  the 
parties that the bank n.as to have thir ty days in which to make the col- 
lection. I t  seems that a certificate of deposit was given the plaintiff a t  
the time the bank took the checks. The plaintiff, honerer,  insists that 
the evidence showed that  this so-called certificate of deposit was intended 
as a receipt for the reason that  the bank had positiT-ely r e fuwl  to cash 
the checks, and it vould hardly be supposed that  the money would be 
put  to the plaintiff's credit a t  the very instant the bank n.as d~c l in ing  
to pay it to Williams. I f  a jury should find, upon proper instructions 
by the trial judge, that  the plaintiff, through her agent, deposited these 
checks for collection, and they m r e  so accepted by the bank at the time, 
and should further find that  altliougli a certificate of deposit x7as issucd, 
it n a s  understood and agreed between the parties that  this slloultl be 
treated as  a receipt and to be held as such for a period of thirty days 
in ortlcr to give the bank an  opportunity to collect the checks ant1 notify 
the plaintiff of sucoll collection when made, then upon such finding the 
plaintiff would he entitled to a statutory preference. 

The plaintiff insisted that  there n a s  sufficient evidence of a special 
deposit for a special purposc.narranting the application of the trust 
fund theory of preference. This Court, however, does not concur in this 
riew upon the eritleiice appearing in the record. 

The defendant relied upon the ease of X o r e c o c k  c. H o o d ,  208 S. C., 
321, 162  S. E., $30. This case deals with an  interpretation of the 
p r o ~ i s o  in section 218 (c)  (14). The  reasoning and scope of the J 1 o r ~ -  
cock case, s u p r a ,  is not decisive of the question presented by the present 
appeal. The  X o r e c o c k  case did not inrolre a collection a t  all, but 
undertook to deal with a series of transactions by means of which a 
depositor was undertaking to withdraw his own money from a bank. 

Reversed. 
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JAMES 2;. COACH Co. 

PERCY L. JAMES v. CAROLISA COACH COMI'AKT. 

(Filed 27 February, 1033.) 

1. Trial D *On motion of nonsuit a l l  t h e  cvidence is t o  be considered 
i n  the  l ight  most favorable t o  plaintiff. 

On a motion a s  of nonsuit all tlie evidence, \vhetlier offered by plaintiff 
or elicited from dcfendant's rritnesses, is to be conridered in the light most 
fa~wrable to plaintiff, and ht? is entitled to every reasor able intendment 
thereon and every reasonable inference therefrom. C. S., 567. 

2. Automobiles C m-Evidence held sufficient t o  overrule motion of non- 
su i t  i n  t lus  action for  personal iqiuries sustained i n  auto collision. 

The eritlence in this case, col~sidcred in the light most favorable to 
plaintift'. tended to slion that plaintiff n a s  driving his coupe uell on the 
right sidc of a liigh\vay within the corporate limits of a city, that  
:~notlier adult and four children n e w  ritling in the coupe, that plaintiff's 
left arm was hanging outside the car, and that defend: nt's bus, driven 
a t  nn excessive speetl, approached from the opposite lirection in the 
mitldle of tlie highnay, that the bus hat1 just passod ;mother car qoing in 
the same direction and was being driven back to tlie bus driver's right 
of the higlinny, that a s  the driver turnctl the bus to th. right tlle back 
of the bus swung over the middle of the hiahnay aud hit plaintiR's arm 
ant1 the bnclr of his car, causing the injury in sui t :  h ' e ld ,  defendant's 
motion as of nonsuit, based upon plaintiff's failure to slaclren his speed, 
was progerly refused, plaintiff having the right to assume that the ap- 
i~roaclnng bus would be driven to its right side of the road so that the bus 
ant1 car could pass each other in safety. N. C. Code, 2621 ( 5 3 ) .  

3. Automobiles C g-Violation of s tatutory speed limit is  negligence per 
se  and  no t  merely evidencc of negligence. 

The violation of the statutory speed liniit is negligenc~l per se, and an 
instruction that.it is only evidence of negligence entitles defendant to a 
ne\y trial on its esccption based upon plaintiff's contribatory negligence 
in escecding the speed limit, but such violation must be a proximate 
cause of the injury in suit in order to constitute a defense to the action. 

APPEAL by defendant f r o m  Shazc, J., a n d  a jury, a t  Apr i l  Term,  1934, 
of DURHAM. S e w  trial.  

T h i s  is  an action for  actionable negligence brought by plaintiff 
against t h e  defendant. T h e  defendant denied tlle mate - ia l  allegations 
of the  complaint ant1 set u p  the plea of contributory negligence. T h e  
issues sulsmitted t o  the j u r y  and  their  answers thereto ( i re  as  follows: 
"(1)  MTas the plaintiff in ju red  by the  negligei~ce of thc defendant, as  
alleged in tlle cornplaint? A. 'Yes.' ( 2 )  W a s  the plaintiff gui l ty  of 

coritributory negligence, as  alleged by the defendant?  A. 0 . '  ( 3 )  
W h a t  llrnount of daniages, if any, is  the plaintiff entitled to recover? 
A. ($12,500.' " 
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T h e  court below rentlerc~l judgrncnt on the  rertlict.  T h e  defendant 
made  numerous cscept io~is  and  assignriients of error  and  appc:detl to  
tlie Supreme Court.  Tlic m a t e r i d  ones will be set fo r th  i n  the opinion. 

C ~ ~ n s s o s ,  J. A t  the close of plaintiff's evidence and  a t  the  close of 
all  tlw e r idc~icc  the defendant made  motions in  tlie court hclon for  jutlg- 
rilelit as  ill case of nonsuit.  C. S., 567. T l ~ e  court  helov- owrru led  
these motiolis, and  i n  this  n e  can  see 110 error .  

I t  is tlie settled rule of practice and  tlie accepted position i n  this  juris- 
diction tha t  on a motion to noil\uit tlie e\itlcuce nhicl l  makes for  the 
plaintiff's claim, ant1 n h i c h  trncls to w p p o r t  liis c s u v  of action. whether 
offerrtl by the  pl:~intiff or ~ l i c i t r d  f r o m  tllc defei~daiit 's n i tncw's ,  will 
be taken a ~ i d  col~siileretl iri i ts  most favorable light fo r  the  plaintiff,  
a n d  h~ is entitled to  t h e  brnefit of e re ry  reasonable intendmelit upon 
t h e  evidence, a n d  every reaso~iable  inference to  he t h a n  11 tlierefrom. 

In Xosclcy 2.. B. B., 1 0 7  AT. ('., 628 (632-6,)) i t  i s  s a i ~ l :  L'Ll serious 
and  troublcsonlc question is  co~i t inua l ly  arising as  to  how f a r  n court 
ni l1  declarc cer tain conduct of a tlcfeirtlaiit ~ c g l i g e n c e  and ccltaiii c o ~  
(1uc.t of a plni~l t i f f  contr ibutory r~tpligence, and take a n v  the  questioii 
of ncpligcnce and contributory ncgligcnce f rom the  jury. T h e  r ight  of 
t r i a l  by j u r y  should be carefully prc.errcd, and if there is a n y  el itlellce, 
m o w  than a qc~il~tilla, i t  is  a rnattrlx f o r  the j u r y  and not the  court." 

T a k i n g  the c+dence i n  the l ight  most f a ~ o r a b l c  fo r  l)lailrtiff, and 
n i t l i  the rcasonahle infcrcrice to he t1rau.n therefrom, v e  t l h l r  the  
evitlmcc sufficici~t to  liave been s11l)niitted to the  jury.  T h e  e~i t lc l ice 
on  the  par t  of the plaintiff v a s  to the  effect : T h a t  plaintiff mid h i s  
neighbor, Rnlpli L. E r a ~ l s .  n c r e  t d i i ~ i g  their ('kids" to  the circus, 011 

2 ,Iugust, 1932. T h e  plaintiff rvns tlrir iug s '29 IIotlel Pontiac Coupe. 
E ~ a n s  liatl tliree children a ~ l d  p1ailltif-f one. Plaintiff 's and one of 
Evan, '  were about two yearb old, alld the other t n o  n e r e  ahout f o u r  
ant1 six years  old. Plaintiff was dr iving oil IIillsboro Road, in  West  
D u r l m n ,  ill a westerly direction. Traffic was heavy. 15 th  and  16 th  
streets r u n  into IIillsboro Road  a t  a n  angle, but  they do not cross it .  
I'lnmtiff Traq driving his  ca r  011 the nor th  side of the  H ~ l l s b o r o  Road  
on tlic riglit-liarid side, about t h e  feet f r o m  the curb. I I e  hat1 gotten 
beyond t h e  curie and tlie road  as straight.  T h e  road n a s  th i r ty  feet 
v i d e  nllcrc t l ~ e  collision took place. Plaintiff 's ca r  rras betrr ccn 5?/ .  
and 6 feet wide. Hal f  of the street mould be 1 5  feet. On the opposite 
sidc of tlie road was Garrad 's  Store and a barber sliop. Cars  were 
parked next to  the barber sliop. P la i~ i t i f f  Tr as dr iving between 20 arid 
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25 miles an  hour. H e  had his left a rm out to give traffic signals. 
Plaintiff testified : "Two of Mr. Evans' children mere st inding down to 
the foot of the car, in front of his feet, between his f e ~ t  and the dash 
board. And he had the other one in  his lap. I think he had the baby 
one in his lap. I didn't have a kid in my  lap a t  all. With all those 
children in the car mith me and Mr. Evans, I could have driven the car 
with both hands in a normal way. I don't think it was more convenient 
for me to drive along there with my  arm hanging out ihe window. I 
can drive a car pretty good mith one hand. . . . Q. You saw that  
car driving along in the middle of the road for a distance of more than 
100 feet coming straight toward you, didn't you?  A Yes, sir. &. 
Why didn't you slow down your automobile? A. Well, I thought he 
was going to get back on his  side of the road. . . . I could have 
ruu out through the field if I knew the bus was going to hit me. Q. I f  
you had applied your brakes and driven with reference to the conditions 
that existed in front of you, you would have never co lided with the 
bus, would you?  A. Yes, if I had set where the car was and applied 
my brakes and stayed right where the car was at, he would have hit  me. 
. . . A. Well, I was already a may over on my side of' the street, not 
farther than three feet from the curb. The  bus was conling, and there 
was no reason why he couldn't get back on his  side of the road. I 
thought he was going to unti l  i t  was too la te ;  after he had done hit me, 
it was loo late then. There was not any reason why he couldn't pull back 
on his side of the road. I expected him to." 

R. L. Lake was driving defendant's bus, headed towa-d Durham, in 
an  easterly direction, going a t  least 40 miles an  hour. T h e  bus passed 
around the car of Mrs. H. W. Knight and two parked cars on the south 
side of the street, about 50 feet west of where the collision occurred, 
and traveling in the center of the highway and on plaint ff's side of the 
road. 

Plaintiff testified : "When he got right there, right a1 the curve, he 
was trying to cut the bus back, he was already over on my side of the 
road. That  pushed the back end of the bus around; when he cut it 
back around, the back end of i t  come around, and the ~ e r y  back of it 
crashed right by my  car and hit  the front  of the car just a little bit, 
hooked u p  the front fender just a little, and then i t  got my elbow. I 
had my a rm hanging out the door, like that, and i t  caught my  elbow 
there between the two cars and mashed that  all to pieces, and tore my 
running board and fender all to pieces. I t  hit the back of the car more 
than i t  did the front of it." 

The collision took place about 2 o'clock in the day in the residential 
section of the city of Durham. The bus was about 30 feet long and 
86 inches wide. The  testimony of Mrs. H. W. Knight was to the effect 
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that  she had taken her bo>s to the circus grounds and n a s  leturliing, 
going hack to Durham in an ea+tcrly direction, on EIilliboro Road. "Ile 
(speaking of Lake) kept on bloning. and I kind of switched m r r  to 
one side and gave llirn a chance to go by, and he  sxung around me. 
. . . Bus was going forty miles an hour. . . . The11 llc n.r.11t 
arouilil mc tliat throxed hini orer on the left-hand side of the qtreet. 
I l e  had not had time n i t h  the rate n r  nere  going to get back on his 
side of the highway and to aroid hitting these cars. I saw the collision 
bctxeen Mr.  James' autolnobile and the bus. N r .  James' car n . 3 ~  n.r.11 
orel. on his qide, on the right-hancl side of the street at the time of the 
collision. I nould sax tlie w a r  end of the bus was at least four fcct 
owl. the center of the highway leading back, n-it11 the front mil of the 
bus coming back over to  his right, to the bus drirer's right." There n a s  
other evidence on the par t  of plaintiff to like effect. 

I n  Shirley v. Ayers ,  201 K. C., 51 (53-4), i t  is said:  "The ruIe to be 
ol~wrretl  by the drirer  of an automobile, nhen he approaches another 
automobile, coming from the opposite direction, on a public highnay in 
t h i ~  State, in order that the automobiles mag pass each other in iafety, 
is prescribed by statute, section 10. chapter 145, Public Lans  1827, 
S. P. ('ode 1927, scc. 2621 (53).  The rule is as follons: 'Drirers of 
1 chiclrs proceeding in opposite directions shall pass eacli other to the 
right, eacli giving to the other at least one-half of the main t r a ~ e l e d  
portion of the roadway as nearly as possible.' 

"The d r i ~  er of each automobile, who is himself obser~ ing the rule, 
has the right, ordinarily, to assume that tlie drirer  of the other auto- 
mobile will also observe the rule, and thus avoid a collision betveen the 
two automohiles xhen  t h y  meet each other. Neither is under a duty 
to the other to anticipate a violation of the rule by him. TV21en the 
d r i ~ e r  of one of the automobiles is  not observing the rule, as the auto- 
nlobiles approach each other, the other may assume that before thcl auto- 
mobiles meet the driver of the approaching automobile will turn to his 
right, so that  the two automobiles may pass each other in safety. 'One 
is not undrr  a duty of anticipating negligence on the part  of others, 
but in the absence of anything vliich gives or should give notice to the 
contrary, a person is entitled to assume, and to act on the assuniption, 
that others nil1 exercise ordinary care for their own safety.' 45 C. J., 
703." C o r y  v. Cory ,  203 N. C'., 205. 

The  defendant contends: The  court erred in charging the jury that 
exceeding the speed limit prescribed by statute is merely exidencc. from 
which the jury may find that a party is negligent, rather than tliat 
exceeding the statutory bpee~l limit is negligence per se. 

"In Ilendriz 7'. R. R., 198 N. C., 142 (144), is  the following: ' I t  is 
well settled in this jurisdiction that  the violation of a tonn or city ordi- 
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nancc, or State statute, is negligence per so, but the violation must be 
the proximate cause of the injury. Ordinarily this is a question for the 
jury, if there is any evidence, but, if there is no eridenc. that the viola- 
tion of the ordinance or statute is the proximate cause of the injury, 
this is for the court to determine.' There must be a causal connection 
bet~reen the violation of the statute and the in jury  inflicted. Burke t. 
Coach Co., 198 N .  C., 8 (13)." Jones v. Bagwell, a ~ f e ,  378 (382). 
We think the contention of defendant must be sustained. 

I n  Taylor v. Stewart, 172 N .  C., 203 (204-5), speaking to the subject, 
is the following: "His Honor charged the jury that  under the laws of 
North Carolina it was a misdenleanor for a person under the age of 
16 to drive an automobile upon any highway or public street, and that  
it is a circumstance from which the jury may infer negl gence, and that  
it does not necessarily follow that  the jury shall conclulle it was negli- 
gence, but that  it is a circumstance to go to the jury. I n  this his Honor 
erred. H e  should have instructed the jury that  it is negligence per se 
for the defendant James Stewart to hare  driven tlie mrichine in viola- 
tion of tlie statute law of the State. Zogier v. Southem Express Co., 
89 S. E., 44; Paul v. R. R., 170 N. C., 231; Ledbetter v. English, 166 
S. C., 125. I t  does not follow, however, that  the defmdant is liable 
in damages, for the plaintiff must go further and sarisf<? the jury by a 
preponderance of the evidence of the fact that such negligence was the 
proximate cause of the death of the child." Ledbetter v. English, 166 
N .  C., 126; Graham v. City of Charlotte, 186 N .  C., 649 (666) ; Godfrey 
v. Poach Co., 201 N.  C., 264 (267) ;  Xorpset v. Hall, 204 N .  C., 573 
(577) ; Jones c. Bagwell, ante, supra. 
We arc not unmindful of the language used in N. C. Code 1931 

(hlichie), see. 2621 (46), subsec. (6 ) .  
Fo r  the reasons given, there must be a 
Xew trial. 

ATLANTIC COAST LINE RAILROAD COMPANY V. A. J. MAXWELL, 
COMMISSIOKER OF REVEIVUE OF NORTH CAROLINA. 

(Filed 27 February, 1936.) 

1. Taxation B d-Provision in Revenue Act exempting fl-om income tax 
coinpensation from Federal Government applies only to individuals. 

Plaintiff railroad company paid under protest that part of its income 
tax to the State that was based upon its compensation from the Federal 
Government for carrying United States mail, plaintiff claiming that its 
income from that source was esempt from taxation under the Revenue 
Act of 1031, ch. 427, sec. 317 (2 )  (e )  : Held, plaintiff wcs not entitled to 
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the exemptic~n claimed. since the prorision of the act exempting from 
inc8ome tax that part of gross income recei~-cd from salaries. wazes. or 
other compensation from the Fetlcr:~l Gorcnimcnt applies to individnnls 
01117. and not to corpo~.ntions, forcigl or domestic. 

2. Snnic-Principle that Statcl may not tau Fcderal agency docs not apply 
to r ~ r m p t  from income tax railroad's con~prnsntion for carrsing mail. 

The principle that the Stat(, cannot t a r  n pul)lic a r e n q  of the Ijnitcsd 
States Gorernment in the performance of a governinental fnnction does 
not ap111y to exempt frc~m State Income tn.; compensation paid n rnilroad 
company b ~ -  the Go~ernmcnt  for cnrr3ing United States mail, the railroad 
1wi1lr n corporation cnrarctl in f~nsine-s as n common cnrricr nntl not 
11rine an instrnmentnlit~ of the Federnl Go, ernment in cnrryinr t l ~ ?  mail, 
it? rclation to the Government ill ~eil)cc't to the mail being that of an 
intlcpcndcnt contractor, nnd the t:rx on its income ilelivccl from carrying 
the nmil not interfcrin:: or hnrdening tlle Federal Government in the 
pclfi~rn~nnce of its gorernmcntnl fl~nrticin v i t h  respect to the mails. 

.IITF 11, hy plaintiff f r o m  G'rady, ,I., at  J u n e  Term. 1934, of WAKE. 
,Iffirlnetl. 

Tliiq is a n  action to recover a sum of money paid by the  plaintiff to 
the t iefe~i t la~l t  0x1 a c r o u ~ i t  of tlic tilx a ~ ~ c s ~ c d  1 1 ~ 7  defendant on the net 
income of the, plaintiff f o r  the pear  1931, undcr  and pursuant  to tlle 
pro\  l.ions of *\rticl(, IT. chapter  427 .  Publ ic  L a n s  of Xort l i  ( ' a r o l ~ r ~ a ,  
1931. 

WIIPII  the action mas called for  t r ia l  i t  u a s  agreed by  and  b(8tneen 
twunwl f o r  t11c lllaintiff and tlic defcntlant tha t  a t r i a l  by ju ry  ilioultl 
he v n i ~ c t l ,  and t h a t  tlie court  &ould licar tlic e~ i t l cnce ,  find the  fact.., 
alltl rcutler judgment a c ~ o r ~ l i i ~ g l p .  

A\f tcr  licariiig the c~~iclcncc, t l ~ e  court fount1 the following f a c t ? :  
"1. _ \ t  the t imm rclferred to  i n  tlie pleading. the p l a i ~ ~ t i f f  n a s  and is  

lion a t ~ ~ r p o r n t i o ~ ~ ,  orgnnixcd and  existing under  and by ~ i r t u e  of tlie 
l a n s  of tlie S ta te  of Tirgiriia,  and  \ \ a s  and is  engaged i n  tlic o l m a t i o n  
of railroad t rnius  f o r  the t rn~lsportat ion of f rcight  and pniiengcrs f o r  
co~npel isnt io~l  ill tlic S t a t e  of Sort11 C a r o l i ~ ~ n  and  clsenhere. 

"3.  011  sue11 train5 ni: a r c  tlesigl~ated as mail  carr iers  by the Post-  
master Gc.~~er:rl of the United St:iteq. :urd i n  the manner  r e q u ~ r e d  by 
said Poi tmaqter  Gcner:~l, tlie plaintiff a t  the t ime l ~ c r e i ~ i a f t e r  mentioned, 
transl'ortctl mai l  fo r  tlw I-nited States, and f o r  such service received 
f rom tlle L-~iiteti States  Govcniment  c o n i p e ~ ~ s a t i o n  known a s  mai l  pay. 

"3. T h e  defelld:~nt is Conlni is~ioner  of I terenue of t h e  S ta te  of S o r t h  
Carolina an( l  a s  sucli was and  i s  cliarged, under  the  law, nit11 the col- 
lect io~l  of a l l  taxes imposed by the tax laws of the  S t a t e  of K o r t h  
Carolina. 

''4. W h m  the  l~laint i f f  filed i t s  income tax re tu rn  to  the  S t a t e  of 
N o r t h  Carolina fo r  the  year  1031, i t  did not i ~ ~ c l u t l e  i n  the computation 
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of gross or net income any of the moneys rec~eived by it j'rom the United 
States Government as mail pay;  and the defendant, act ng under Reve- 
nue Act of 1931, assessed an  additional income tax against the plaintiff 
for the year 1931 in the sum of $4,077.76, with interes; thereon in the 
sum of $326.22, making a total of $4,403.98, on account of the reveriuo 
received by the plaintiff from the United States of America as compen- 
sation for carrying the mail, and known as mail pay. 

''5. On 14 July, 1933, the plaintiff paid to the defendant the amount 
assessed, with interest, to wit:  $4,403.98, which payment was made under 
written protest, said protest being in the manner requirec by law, and on 
15 July,  1933, within thirty days after said payment, tht: plaintiff made 
due demand upon the defendant in writing for the repayment to it of 
the amount so paid, and the defendant failed and refused for a period of 
ninety days from the date of such demand to repay said sum and inter- 
est, and still refuses to repay the same, and this action was thereupon 
instituted by the plaintiff for the recovery of the said sum of $4,403.98, 
interest and costs. 

"6. The court finds as a fact that  there is no written contract be- 
tween the plaintiff and the United States Government for the carrying 
of the United States mail; but that the Postmaster General is author- 
ized and directed, under the law, to adjust the compensation to be paid 
to railroad companies for the transportation and handling of the mails, 
and furnishing facilities and services in connection therewith upon the 
conditions and at  the rates provided by the postal laws and regulations; 
that the Postmaster General decides upon what train3 and in  what 
manner the mail shall be conveyed; and every railroad company carry- 
ing the mails shall carry in  any train i t  operates, and with due speed, 
all mailable matter, equipment, and supplies directed to be carried 
thereon. I f  any such railroad company shall fai l  or refuse to transport 
the mails, equipment, and supplies when required by the Postmaster 
General on any train or trains it operates, such cornpanty shall be fined 
such reasonable amount as may, in  the discretion of the Postmaster 
General, be deemed proper. The court further finds that  the Interstate 
Commerce Commission has authority and is empowered and directed to 
fix and determine from time to time the fa i r  and reasonable rates and 
compensation for the transportation of such mail matter by railway 
common carriers, prescribing the method or methods by weights, space, 
or both, or otherwise, for ascertaining such rate or compensation, and 
to publish the same, and the order so made and published shall con- 
tinue in force until changed by the Commission after 3ue notice and 
hearing; and it is further provided i n  paragraph 37, 39 U. S. C. A., 
543, p. 220, that 'in fixing and determining the fa i r  and reasonable rates 
for  such service the Commission shall consider the relation existing be- 
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tneen tlie railroad as a public-service corporation and the Gorernn~crlt,  
and tlie nature of such servire as distinguished, if there be a distinc- 
tion, from the ordinary trailsportation business of the railroads'; and 
paragraph 38, 39 C. S. C. I., 511, p. 220. provides that the procedure 
for the ascertaining of said rates arid compensation shall be as p ro~ ided  
in section 345 to 354 of this title. I t  is provided on page 223 that  for 
tlle purpose of sections 524 to 568 of this title the Inlerstate Commerce 
Comnlissiori is hereby vested n i t h  all tlie powers which it is authorized 
by law to exercise in the investigation and ascertainment of tlie justiiess 
and reasonableness of freight, passenger, and express rates to be paid 
by private shippers. 

('7. T h e  court finds as a fact that the carrying of the United States 
mails by the plaintiff corporation is compulsory, and that the plaintiff 
itself lias nothing to do with the fixing of compensation, lmonn as mail 
p ty ,  for the carrying of said mails; but that compensation is fixed under 
tlie rules and regulations hereinbefore referred to, in the same manner 
as freight rates are fixed by tlie Interstate Commerce Conunission. 
'(S. Subsection 2 (e)  of section 317 of Chapter 427, Public Laws of 

S o r t h  Carolina, 1031, lillonn as the Revenue Act ,  under which taxes 
011 incomes for the >ear  1931 nere  assessed and levied by the State of 
Sort11 Carolina, provides as follons : 

(( (2.  The nords "gross income" do not include the followiilg items, 
vliich shall be exempt from taxation under this ac t :  

" ( ( c ~ )  Salaries, wages, or  other compc~nsation received from the 
1-llitcd States by officials or crnployees thereof, including persons ill 
tlie military or naval forces of the United States.' " 

On the foregoing facts the plaintiff contended : 
1. That the compensation or mail pay which the plairitiff rcce i~cd 

from the rniteci States Government for transporting tlie mails dur i rg  
the year 1031 was exempt from tasatioii by the Sta te  of Sort11 Carolina 
untlcl. tlie pro\ isions of subsection 2 (e)  of section 317, of C h a p t c ~  467, 
Public L a v s  of S o r t h  Carolina, 1931, and that  for this reason the 
asseiznlciit a i d  levying by the defendant of a tax on its income derived 
from tliat source was unlawful. 

2. That  in transporting the mails during the year 1931 the plaintiff 
n a s  a l~ublic agent of tlie United States Government, engaged in the 
pe~forrliaiice of a function of said Government, and tliat for this reason 
the conlpensation or mail pay which the plaintiff received from tlie said 
Go\ernment was not subject to taxation by the State of S o r t h  Carolina 
ns income. 

On the facts found by it, the court was of opinion that  the plaintiff 
is not entitled to recoxer in this action, and so adjudged. 

The plaintiff excepted to the judgment and appealed to the Supreme 
Court. 
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Thos.  TI'. D a c i s  a n d  J l u r r a y  A l l e n  f o r  p la in t i# .  
r l f f n i . n ry -Genera l  B r u m ~ n i f f  and Ass i s tan t  . l f t o rncy -?cncra l  S e a ~ t e l l  

for t l c f endan t .  

COKKOR, J. The  contei~tion of the plaintiff that th(1 sum of money 
wliicli tlie plaintiff received from the Unitcd States Go~ernlnent  during 
tlie yew 1931. for transporting the mail during said year under the 
direction of the Postmaster Gelicral, n a s  exempt fr3m taxation as 
i~~coi i ie  for said year by the State of Sor t l i  Caroli i~a,  undcr the pro- 
visions of subsection 2 (e)  of section 317 of chapter 4:!7, Public L a w  
of Sort11 Caroli i~a,  1931, cannot be sustainetl. Tlicrc is no error in tho 
judgment of the Superior Court in this action overruling this contentioil. 

Tlic provisions of subsection 2 (e)  of section 31 i  of Clinpter 427, 
Public Laws of Sor t l i  Carolina, 1031, arc applicnblc to individuals 
wliose taxable incomes are ascert:iinetl 1,- de(1urtii~g from their gross 
incomes as defined in  subsection 1 of said section, the items mentioned 
in subsection 2. These provisiol~s are not applicable to corporations, 
either domestic or foreign. Tliis is manifest not only from the language 
used in  section 317, but also from the provisions of Article IT, of 
cliaptw 427, Public Laws of Korth Caroliim, 1931, nliicll iiicluclcs sec- 
tion 317, and is known as tlie Income Tax  - k t  of 193 1. Provision is 
made in the act for ascertaining the tasnble ii~comes of eorl~orations 
as distinguishetl from the taxable incomes of individuals. The basis for 
ascertaining tlie ~ i c t  income of corporations ci~gaged i11 the business of 
operating railroads, as common carriers, is  fully set out in section 312. 
Tlic prorisions of this section arc vnlitl. I t  was so decided bv tlie 
Supreuie Court of the United States in , l i l a n f i c  C'oast L i n e  Ra t l road  
C o i n p a n y  v. Dozighfon, 262 U. S., 411, 67 L. Ed., 1031. 

S o r  call tlie c~ontention of the plaintiff tlla?, in t r a n s p ~ ~ r t i i ~ g  the mails 
under the direction of the Postmaster General during t h ~ ?  year 1931, the 
plaintiff was a public agent of the Cnited States Gowrnment, and as 
such was performing a governmental fuiiction, and that for this reason 
tlie colupcnsation wliicli the 1)laiiitiff rewived from tlw United States 
Gowrnment for transportiiig the mail  n a s  not subject to taxation as 
income by the State of Sort11 Carolina, be sustained. There is no error 
i11 tlie judgment of tlie Superior Court in tliis action overruling this 
contention. 

T l ~ e  principle oil n.liicli tlie plaintiff relies in support of its contention 
is n.ell settled, and is esseiitial to the preservation of an indestructible 
uniou of indestructible States. I t  is not controverted bsq the defendant 
ill tliis action. Tliis principle, however, is not applicable to tlie plain- 
tiff. 'I'lie plaintif? is 11ot an instrumentality of the Go~ernmen t  of the 
Vnitctl States, created by said Government to perform a goverl~mental 
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function. I t  is a corporatioli created by the  S ta te  of Virginia ,  a ~ l d  
engaged i n  the business of a common carr ier  i n  tlle S ta te  of N o r t h  
Caro l i~ in  a ~ l t l  elsewl~ere. I t s  relation to the Government of the  r n i t e d  
Stutt,s with respcct to t h e  t ra l~spor ta t ion  of the mai l  is tha t  of a n  inde- 
pendent contractor. I t s  income derived f rom compenration for  carry-  
ing tlic mai l  is  subject to t asa t iou  by the S ta te  of Sort11 Carolina. 
Such  tnxatiou does not interfere  with and  is not a burden on the I 'nited 
S t a t m  &\ernrilelit i n  per for~ni i ig  i ts  f u ~ i c t i o n  wit11 re- 
spect to the mails, alid therefore does not contravene the  principle on 
~rl i ic l i  JIc C'uiloc~h 1 % .  JlarylawZ, 4 Wheat., 316, 4 L. Ed. ,  579, was d e c i d ~ d .  

I n  ,llc~fta/f 1.. ,1J11rlt~l/, 269 U. S., 313, 70 L. Ed., 553, i t  is sa id :  
"Just  n h a t  instru~nei i ta l i t ies  of either a S ta te  or tlie Federal  Govern- 

mcnt a re  e s e ~ i l p t  f rom taxat ion by the  other callnot be stated ill terms 
of u l ~ i \  ersal application." 

It is sufficierrt to say  t h a t  we find n o  evidence i n  the  record in  this 
a p p d  f rom wliicll i t  could be held t h a t  tlle plaintiff is  a n  instrumen- 
tality of t h e  Federal  Gover imcnt  within the principle relied on 1)g the 
plai l~t i f f .  The judgment is  

,Iffirnied. 
-- 

R'ASTAHALA PO\T'$;II AKI) L I ( : H T  C O M P A X T  v. R .  F. R O G E R S  A S D  W I F E ,  
IIATTIE R O G E R S .  

(Filed 27 February, 1035.) 

1. Appeal and Error J e- 
The admission of testimony over objection cannot be held prejudicial 

wlwre similar testimony is admitted without objection. 
2. Eminent Domain D c-Witness familiar wih land in question may give 

his opinion of value of land taken and damage to contiguous land. 
111 l)roceeilings to assess compensation in  condemnation proceedings it is 

comlwtent for tlic o\vner of tlie land in controversy and other witnesses 
f:lmiliar wit11 the land to testify as to their opinion of the value of tlie 
l i~nd t i l k ~ ~ i ~ ,  ant1 as to  the w l u e  of respondent's contiguous lands before 
and  after tlie taking, and as to tlie reasonable uses and capabilities of the 
1:lncl. 

3. Appez11 and Error J e- 
TTherc n witness ansn-ers a c/uestion propounded notwithstanding ap- 

lwllant's sustained objection thereto, but the witness' answer to the 
qncstion is favorable to ;11)pellant, aplrellant is not in a position to 
co1nl)lain. 

1. Emincnt Domzin C e-Respondent may recover value of easement taken 
plus clamage to contiguous land resulting from such taking. 

I11 lxocwdings to assess compensation in coi~dernnation proceedings an 
in~truct ion to the jury, supported by the evidence, that respondent is ell- 
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titled to recover the actual market value of the easeme)it taken plus the 
injury to respondent's contiguous lands resulting from s.1~11 taking, meas- 
ured by the actual market value of the contiguous lands immediately 
before and after the taltinq, is without error. 

,\PISEAL by plaintiff from Iiill, J., and a jury, at August Regular 
Term, 1934, of K 4 c o s .  K O  error. 

This was a petition brought by the plaintiff, a public-service corpora- 
tion, against defendants to condemn a right of may clver defendants' 
land, and on esceptions filed by the defendants to the report of the jury 
a6pointed by the clerk of the Superior Court of Macon County, Kor th  
Carolina, the case was tried a t  August Term, 1934, before his Honor, 
Frank S. IIill, jutlgc, and a jury, in the Superior C'ourt of >lacon 
County, N. C., solely on the issue of damages. The issue submitted to 
the jury and their answcr thereto is as follows: ''What amount, if any, 
are tlie defendants entitled to recover of the plaintiff as  omp pens at ion on 
account of the easement for the location and construction of plaintiff's 
transnlission line across defendants' l and?  A. '$300.00 ' " 

Tlie court below rendered judgment on the verdict. The plaintiff 
made numerous exceptions and assignments of error, m d  appealcd to 
the Supreme Court. T h e  material ones and necessary facts will be 
set forth in the opinion. 

Geo. B. P a t f o n  for plaintiff. 
J .  Frank  R a y  for defendants. 

CLARKSOS, J. The plaintiff in its petition to condemn the land of 
defendants alleges: "That in order to construct, m a i n t ~ i n ,  and use its 
electric transn~ission line, i t  is necessary for petitioner to acquire from 
tlrfendants a right of way or easement ovcr, through, and across the 
above-described tract of land the follo~ving-described parcel of land, 
to wit :  Being a strip of land 100 feet in width, extcmding across a 
portion of the tracts of land hereinbefore described for a distance of 
1,262 feet, said strip of land 100 feet in width having heretofore been 
staked out and laid off by petitioner." 

The plaintiff petitioner  rays for the condemnation of defendants' 
lantl-a strip 100 feet wide and 1,262 feet long, which has "been staked 
out a ~ ~ d  laid off by petitioner." The land staked out and laid off is 
about three acres. The  defendants claim that seventeen acres of their 
~.emailiing land is dnniagcd by the actual taking of the t i r ee  acres. 

J .  1:. Browning testified for defendants, unobjected to, as fo l lo~m:  
"That vitness lived in lower end of county, : ~ t  Oak G r o w ;  is acquainted 
with lands owned by R .  F. Rogers and his wife; has seen the land across 
which the transmission line has been constructed. I t  is 100 feet wide 
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and about 1,262 feet long, but does not know whether you could say as 
to market value i t  has or not;  land nioved so slow on 3 Xay ,  1033; 
would think around $100.00 to $l.j0.00 an acre; it  could he farmed anti 
could be used'for rarious otlicr things, building purposes, filliilg station, 
golf coursc, summer cabins. S ice ly  located on the l l i g l l ~ m ~  and nice 
bacligro~lld upon the 11111 and frontage with the highway all tlie way 
around. Could not a l top thc r  bc uwd for those purposes now. I s  ac- 
quainted with 17  acres of land immediately surrounding i t ;  could be 
used for farming mostly; tliat the reasonable market value of tlie re- 
maining 17 acres inlmciliately to 3 May, 1933, n a s  $100.00, and imme- 
diately aftcr 3 May, 1033, n a s  vo r th  $50.00; that  mas ~vitness' opinion 
as to the nlhole 17 acres." 

111 Colrard zl. Light Co.,  204 i?;. C., 97 (101))  citing authorities, it  is  
said:  "I t  is ~vel l  settled that  the testimony is harmless where qimilar 
testimony is admitted without objection." 

Not\\-itlista~lding this nell-settled law, we will consider the plaintiff's 
objections and assigpme~its of error to the following questions, pro- 
pounded to the dcfendant, R. F. Rogers : "Q. Do you ha1 e an opinion 
satisfactory to yourself as to the reasonable market value of this laiitl 
actually taken for the transmission line at tlie time the proceeding n a s  
institutcrl on 3 Xay ,  10332 A. $200.00." . . . "Q. This property 
adjoining where the casement is, do you hare  an  opinion satisfactory to 
yourself as to the reasonable markct ralue of the remaining laud a t  the 
time of the i~istitution of this action on 3 Xay,  1933? A. All the. tract 
they run  orer, you mean! Q. Yes. -1. Before they put that  line up  
orer it,  in my opiiiion it n a s  11-orth $200.00 per acre. Q. Wliat is  your . . 
opiii1on as to tlie reasonable market T alue of this other 17 acrcs of land 
inimctliatclj after tlic taking? A. I t  ~vould not be no r th  21s mucli as it 
ivas before. Q. H o v  ~ n u c l i ?  A. -&bout $50.00 an  acre aftcr this n.as 
left." 

Evidence of the defelidant Rogers vas  to the effect that  he had onned 
the property some six or seven years. H e  tectified : "That the property 
n-ns nclar tlie liiglinag, scliool, and churches; that  it all lay ~vell, practi- 
call) l e ~  el, and is on tlie Bryson City-Franklm highway. . . . The 
property I\ as suitable for bullding, could use i t  for golf course, airplane>, 
and fillllig stations." The tlefe~idant Rogers had the opportu~ii ty for 
o b v r ~  ation and his testimony n a s  competent. 

Iii C'risp r. Light Co., 201 S. C., 46 (4Q),  i t  is said:  "The defendant 
colltcndc that s e ~  era1 n itliesses n ere alloned to give their opinion as to 
the pL1rpo.c for nliich the lands are adapted or suitable and to give an 
opiniou of ~ t s  decreased ~ a l u e .  TTe see no objection to the competency 
of this cllaracter of evidence." C'olcard v. Lzght GO., supra. 
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Thc plaintiff made the same objection and assignment of error as to 
the testinlong of F. D. Morrison, a witness for defendants, xhich  cannot 
be sustainetl. This witness Morrison had lived nearly all his life near 
the land and was acquainted and familiar with the lan3 in controversy 
and its uses and capabilities. 

Ylaintiff's witness, J. R. hIorrison, one of the coinmissioners ap- 
pointtd to appraise tlie damage to the strip of land 100 feet by 1,262 
fcct, tcstificd that it was worth $25.00 per awe  in fee siniple : "Q. What,  
in yonr opinion, was tlie reasonable market value of tl a t  strip of land 
just after the transmission li11e was placed on i t?"  Defendants object; 
objection sustai~ied. "Does not have an opinion as to the reasonable 
market value of the 17  acres adjoining this strip. I n  ~vitness' opinion, 
the power line docs liot diminish the value of Rogers' 3ther property." 
The witness aiis~vcred the question not~vitlistanding defendants' objec- 
tion, favorable to plaintiff-of course, plaintiff cannot complain about 
this. Thc other esceptions and assignments of error made by plaintiff 
as to tlic cxclusio~i of evidence, are not material or prejudicial and pre- 
sent no new or 11ove1 proposition of law. 

The court below instructed the jury, to which cxcep.ion and assign- 
ment of error was made and which cannot be sustained. as follows: 
'(The court instructs you that  the damages are to be goverlied by the 
following rule of law: I f  the respondents are entitled to recover at all, 
tlley are cntitlcd to recorcr sucli sum as  you find the fa i r  market 1-due 
of the real estate included in tlie right of way referred to in  the petition, 
that is, 1,262 feet ill length and 100 feet in width, the re~sonable  market 
value of that land as of 3 May, 1933, plus sucli additional damages as 
the dcfeutlaiits' or respondents' other property may h a w  sustained be- 
cause of the construction of the electric power line through, o ~ e r ,  and 
across their property. This latter element of damages to be determined 
hy tht. rcasoiiable market value of such additional l a n j  as of 3 May, 
1933, inxnediately before the pon er line x a s  constructed, and the reason- 
able market value of such property immediately after the power line 
w:is co~istructed, ail ! the difference in value would be the amount the 
defenilant would he entitled to recover, if there has been any deprecia- 
tion in the value of the land." We can set? no error iri this charge as 
applicable to tlie facts in evidence i11 this action. 

I n  Power Co. v. Hayes ,  193 X. C., 104 (107)' speaking to the subject, 
we find: "Authoritative decisions of this and other courts are to tlle 
effect that the owner of land, a part  of which is taken under the right of 
eminent domain, may recover as co~npensation not on y tlie T-due of 
the land taken, but also the damages thereby caused, if any, to the re- 
mailling land. R. R. v. Land  Co.,  137 S. C., 330; 68 L. R. A,, 333; 
Cni fe t l  S f a f e s  c .  Griz tard ,  219 U. S., 180; 55 L. Ed. ,  165. I n  the 
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opinion in the lact cited case, J,ui.ion, J., says :  T h e n e v e r  there has  
bee11 all :~c#tunl l~liysical taking of n p a r t  of a distinct t ract  of la~i t l ,  the 
compelisation to  be an-arcled includvs not only the  market  d u e  of tha t  
par t  of the t ract  appropriated,  but  the darnage to t h e  remainder  result- 
ing f r o m  tha t  taking, e n i b r a c i ~ ~ g ,  of course, the i n j u r y  due to the use to 
nl i ich t l ~ e  par t  appropriated is to be dtvotetl.'" C o l v a r d  v. L~glit C'o., 
sl i lv-a;  X f q .  Co. 7.. d l z i m i n u m  C'o., a n t e ,  52 ( 6 2 ) .  

I - ' o ~ i , e ~  C'o. 2'.  Xnsse/ l ,  183 N. C., 725, when properly interprctetl, 
accortls n i t h  the position here taken. TTe see n o  error  i n  the o t h t r  
exceptions and as4gnrnmts  of error  made by plaintiff to  t h e  charge of 
the court belo~v. 

111 t h e  judgment of the  court below there is  
S o  error .  

COY SWAIN v. T W I N  CITY MOTOR CORIPA4NT, IKC. 

(Filed 27 February, 1935.) 

Bailment B b--Evidence held insufficient for jury on issue of garage's 
failure to  use due care to prevent thef t  of a u t o  entrusted t o  it. 

TT'liilc ~vidence that l~laintiff dolirered his car to a garage for service 
fnrnished by such ggragy, and thxt the car was stolen from the garage, 
wakes out a print& f ( 7 c . i ~  case tigainst the bailce, nothin," else al)gearing, 
n-liwe the hailee's ericlellce in rcbnttal is uncontratlic!ted allcl shows 
that a t  tlie t i ~ n e  of the theft the car was parked inside t l i ~  garage, 
that attendants \yere about, and that it was stolen by a stranger, whose 
presence in the garage would not. nccesnarily excite srr,.~iic.itrn, and 
that the keys were in tlie car in order to move it  about in the 1terf1)rrnance 
of the service reqnired, i t  also appearing that all parties eqrwtecl glain- 
tiff to return for the car in a short ~csriod of time, the evidence fails to 
show failure on the part of thc bailee to use rcasonable care for  the 
prcservntion arid protection of the automobile, and his motion as  of 
lionsuit in the bailor's action should be allo\red. 

CLARKSON, J., dissenting. 

CIVIL ACTIO?;. before ~ V c E l r o y ,  J., a t  &y Term,  1934, of F o s s ~ ~ r r .  
T h e  plaintiff was the o v n e r  of a F o r d  automobile which he had  pur -  

c h a w 1  f r o m  the  d e f e ~ ~ d a n t .  T h e  pertinent facts  disclosed by plaintiff's 
testinlony a re  as  follows: '(I traded f o r  the car  wi th  M r .  DeTamble, 
personall-,  out a t  his  home on T u e d n y  night,  a n d  he told m e  to br ing 
it  back tllc next clay tha t  they nould  wash it, grease i t  and fix it  up f o r  
me. . . . I took i t  hack S a t u r d a y  morning and  lef t  i t  a t  the  de- 
fentla~it 's place of business to  have i t  washed and  greased. I drove t h e  
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car in their place of business and asked Mr. Hunter,  the man who checks 
cars in and checks them out, where to put it. H e  told me to drive it 
back inside and leave the keys in it, for he had to take i t  up  on the nest 
floor to the wash-pit. I did leave the keys in the car. . . . About 
eleven o'clock on the Saturday that  I left the car tlitre, Mr .  Hunter  
called me on the phone and said somebody had stolen my car. . . . 
I t  was about eight o'clock 011 Saturday morning that  I left my car a t  
tlie Twin City Motor Company, aud they notified me it was stolen about 
eleven o'clock that  morning, about three hours after I had left it there. 
. . . The T ~ y i n  City Notor Company building has three floors, in- 
cluding the basement, and I left my car on the first floor, with the 
garage. . . . When Mr.  Hunter  called me to tell me my car had 
been stolen, lie said he saw a fellow standing out there looking a t  the 
cars, leaning up against the mall. . . . H e  said he took notice of 
him and then went on to  doing something to another car, and saw him 
go out the door; that  he like to hit a fellow, lie went out the door so 
fast. . . . N r .  Hunter  told me he saw a fellow with a light over- 
coat on, ne l l  dressed, leaning u p  against the wall, looking a t  the cars, 
and said when he went to turn  his back to him and do something else, 
lie saw him go out with my  car." There mas further ek~idence that  the 
doors of the garage were open for patrons to come in, and that  no 
special employees or watchmen were placed a t  the entrance. 

Hunter,  a witness for defendant, testified that  when plaintiff left his 
car in tlie garage "we greased the car and sent i t  upitairs to have i t  
washell. The boy washed it and brought it downstairs about a quarter 
to eleven, or something like that. I was busy around there waiting on 
people arid I saw a man standing there, a little larger than  I am, a 
nice-looking fellow. I told him I TI-ould wait on him in just a few 
nliliutes and \vent aliead doing what I was doing, and the nest tlling I 
knew . . . I heard a noise going out the door. I looked up and the 
car n a s  going out as  fast as it could go. . . . There were fire or six 
people in the department where hlr .  Swain's car was stored a t  the time 
it was taken out and there were a number of other cars i n  there. The  
place was full, six or eight cars in front, and the man just had room to 
drirc Mr.  S w i n ' s  ear out. X r .  Swain's car was parkec about 100 feet 
from the door, about the center of the building. . . . There was 
nothing unusual about the couduct or appearance of the person whom 
I had seen standing in the garage and who droye Mr. Swain's car out. 
. . . H e  was nice looking, well dressed, seemed to be about tnenty- 
ciglit years old. Strangers frequently come in the garage to have work 
done on cars. . . . I often hare  to let people wait while I wait on 
other customers. . . . There was no th ing  said about leaving the 
keys, but he had to leave the keys in the car or we couldn't move it u p  



N. C.] SPRIXG TERM, 1933. 757 

to the next floor to ~ra.11 and grease it. . . . The car was left nit11 
the keys in it. I t  n a s  between tell-thirty and eleven o'clock that  the 
ri:ali n.hom I have described came in. . . . The car n a s  backcd up 
against the na l l  with the side tonards the doors of the building." 

The  follov ing issues n ere submitted to the jury : 
1. "l)id the plni~ltifl  dell^ er to the defendant the automobile described 

in tlie complaint 011 or about 20 January,  1934. for the purpose of 
lia7ing same sen  iced by the dcfe~idant, as alleged in the complaint 2" 

2. "TT':IS the automobile deqcrihed in  the c o m p l a i ~ ~ t  stolen from the 
place of busiliess of the defendant, as alleged in the complailit ?" 

3. ('Ilid the tlcfmdant exercise reasonable care for the prcscr7 ation 
:~ntl protection of the automobile describctl in the complaint 2" 

4. ' T l ~ a t  anioulit of damage, if ally, is  the plaintiff entitled to re- 
cover of the defendant?" 

The parties consented that the first and vcond issues should be an- 
snerrtl "Yes." The jury aniwerecl the third issue 'To,"  and the fourth 
issue "$250.00." 

E~ux~nl. : \ ,  J. Thc parties l~aving agreed that the ear of plaintifl v a s  
left in the garage of defcndn~it for naslling and greasing, and that the 
.:lnlr rr as stolen, the question of law to be considcretl is :  What duty 
does the onner and operator of a garage owe to a customer n i t h  rcfer- 
enw to the theft of the property hy a tlilrd party nhile in the possession 
and undcr the control of such garage onne r?  

Thc 7-arious nspccts of thc liability of garage owlers for theft of 
:~utomobilec of custo~rlcrs max- 11e found in 15 A. I;. R., 6Sl ; 65 A. 12. R., 
431, r t  cey. The general principle go\-erning liability as pronounced in 
this State is contained in Heck c. TT'rl&in.s-RicXs Compnn?y, l ' i 9  3. C.. 
231, 102 S. E.. 313, as follons: ('The defendant, as bailee, assumed 
liability of ordinary care for the safe-keeping and the return of the 
marhine to the bailor in good condition. The hailce did not assume 
liability as, insurer, and therefore did not become liahle for thr non- 
return of the property in good condition, if he obser~ed the ortlinary 
carc d e l o l ~  ed upon him by reason of the bailment. I f  the machilie had 
been injured, or stolen, or destroyed by fire nhi le  in his cuatotly, the 
deft.ndant ~vould not be liable if such care had been observed. On the 
other hand, tlie mere fact that the property had been destroyed by fire or 
stolen did not absolve him from respo~~sibility, any more than he would 
have been ahsolred if it  had been irijured ill his custody, unless he had 
shonn that he had used the carc required of him by virtue of liis ballment. 
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SWAIX c. ~ I O T O R  (lo. 

. . . T h e  rule  atloptctl i n  the  more modern decisions is t h a t  the proof 
of low or i n j u r y  cstablisllctl a sufficient 111.imtr fatic case ngai~ls t  the  
b:~ilec~ to put  llini 11po11 his ~ C ~ C I I P C .  Wlici-e e l i a t t c l ~  nrc tleliwrctl to  a 
hailcc. i n  good colitlition and a rc  returned ill a clamagrd state, or nre lost 
or liot rcWrncd a t  all, the lnlv presumes ~icgligcnce to lie the  c a u v ,  ancl 
cast* 11~1011 the bailce the hurtlcn of showing t h a t  the 10:s is  due to other 

Pract ical ly  all  courts a re  i n  a(-cord upon the proposition tllilt if the  
on11er of a n  automobile carries i t  to  a garage i n  goocl condition, f o r  
s tmice  furnisllcd by sucli garage, and t h t ~ a f t e r  such bailec fai ls  t o  
re tu rn  i t ,  o r  re tu rns  i t  i n  a t1:irnagcd condition, h e  makes out a primt~ 
fa( cc case, notlimg el>e nppcaring, and  iq thercforc w t ~ t l e d  to h a w  the  
ju ry  llctcrmine the  proper issues. B u t ,  suppose i t  slio ild appear  f r o m  
the plnintiff's eridence, o r  if tlit' fact  was u l ~ c o n t r o ~ c r t e d ,  that  n h i l e  
in s11(~1i gnragc the  ca r  n a s  struck by l i g l ~ t ~ l i n g  or the employees of the  
pnragc n e r e  licld up by :in armed h ighrvql i i an  and  tlie car  was take11 
f rom the cuqtody of the bailce, n l io  n a s  othernisc ese re i s i l~g  ordinary 
care, it 71ould hard ly  he supposed t h a t  under  such circumstances the law 
rcquirctl the solemn formalit? of submit t ing isqucs upon  sucli admitted 
factq. 

111 the case a t  bar  there is 110 dispute as to the  fact  of theft.  It is  not 
colr t ro~ertet l  tha t  t h e  car  v a s  parked n i t l ~ i n  the gnragc3, 100 feet f r o m  
tlitl door, a n d  that  there n e w  at tendants  i n  ant1 about  tile garage a t  tlic 
tinic. Collscywntly, the only fact  upon nl i ich ~ ~ e g l i g c n t e  could be based 

tlic lcavilig of t h e  keys i n  the ear .  111 this  connertion i t  must be 
o b s e r ~  cd tha t  the ca r  could not be moved without the  keys, and tha t  the 
l e a l i n g  of tlie keys n a s  not only essential to rcntlering the service re- 
qu(~qtcd, but fo r  moving the ca r  i n  case of fire and  o t h w  emergency in 
the garage. Furthermore,  i t  was known by al l  par t ies  t h a t  the  car  \?as 
to rcrnain i n  the  garage f o r  a short period of time. 

I ~ ~ t c q n e t i n g  the witlciicc n i t h  tha t  degree of liberality required i n  
l l~ot ions of nonsuit,  no er idcncae of actionable negligencf appears  in  the 
record. and  tlie nlotion for  nonsuit should l l a ~  e been granted.  

Re \  creed. 

C~. \nr isos ,  J., dissents. 
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CASE Co. C. Cox. 

J. I. CASE COJIPAST v. T. L. COX. 

(Fi led  27 February ,  1933.) 

1. Bills and Kotrs H c-Conditional sales contract, which with note, is 
component part of onc transaction, held competent in action on note. 

PI:~intiff 111anuf:1( t n w r  brought quit on a 1)romissory note made 11:lJZlble 
to i t \  t1c;ller. which notch l~rov~i lc t l  tha t  t rani fer  of the  note s l~ould  opcmte  
to trnnsfcr title to property t1tw1iht.d in n conditional sales contract be- 
t \ \  een the pal ties of I ~ T ~ I I  date.. J>rfrntlant offered in evidence the contli- 
tional sales contrart  whicli cunta i~icd  certain \I arrant ies  of the  property, 
4ettin:: u p  hreacli of tlle I\ arrantiez I,y tlic manufacturer : I l c l d ,  t he  
conil i t~on:~l sales contract n a \  competent ill cridc>ncc. the note a1111 con- 
t rac t  being component pa r t s  i ~ f  o m  completed transaction. 

8. Sales H c-Evidence of breach of warranty held sufficient for jury in 
this action on note given for purchase pricc of machinery. 

Plaintiff m:inuf;~ctnrer brou:.lit su i t  on a promissory note made 1,:1yablc 
to  i ts  tlealcr, vhicli  note pro~i t le t l  t ha t  tr :~nsfer of the note sliould ol)erate 
to transfer t i t le to 1)rol)erty tlcscrilled in a conditional sales contract  be- 
~ITC>C\ I I  the  p:rrties of eTcn (late. The co~~tli t iorial  sales contract  contnincd 
a n : ~ r r a n t y  1)y the  manufactnrer t h a t  the machinery was  \\-ell macte, of 
good n~a tc r i a l .  : I I I ~  capable n ~ i d c r  prolwr conditions of doinq the  work for  
wliicll i t  \\-:is tlesimcd. Deftmclant offered critlence tliat the  machinery 
f:~ilctl to satisfy the  warr:rntic>s cm~i t a i~~e t l  in the colidition:~l sales con- 
t1':rt.t : I lc7d.  the‘ rrotc z~ncl cwnclitionnl sales contract, being comlmnent 
l):~r.ts of a single trnnsxction, arcs to be construed together, arid the  evi- 
dence of 1,reach of n-arranty was  properly submitted to  the  jury. 

3. Same-Testimony held competent to show place of delivery of ma- 
chinery under provision of \\an-anty that it be returned to place of 
deli\ c q  . 

IYlleie a n a r r a n t y  11ro\iclt~ tlint in case of claim tliercunder the  ma- 
cllincrj i l~oult l  bc returned f ree  of charge to t he  1)lace of deliverj ,  i t  ii: 
competent for  the  purchaser to testify tha t  tlic machinery \!as dclirercd 
to him in his yard ,  and tliat upon discorcry of i t s  uselessneqs he  tliscon- 
nected i t  and pushed i t  to t he  edge of tile yard.  

CIVIL ACTIOX, hefore C ' r a n m ~ r ,  J. ,  a t  N a y  Tern i ,  1934, of G~ILFORD.  
On o r  abou t  13 July,  1933,  t h e  d e f e n d a n t  pu rchased  f r o m  t h e  Ca ro -  

l i na  Fcctl a n d  Mach i i i e ry  C o n l p a n y  of Greensboro  one  C'ase T. E. 45 
H. P. Skid. M o t o r ,  f o r  t h e  sum of $900.00. This riiotor w a s  t o  he  used 
by t h e  de fendan t  i n  his ice p l a n t  i n  Rai i t lo lph Coun ty .  Hc p a i d  $600 00 
in c a d i  arid executed  a no te  f o r  $300.00 f o r  t h e  halarice of tllc purc l lase  
money .  The llotc f o r  s a id  sum of $300.00 w a s  d a t e d  13 July, 1933, a n d  
w a s  d u e  o n  o r  before  l L I u g u s t ,  1933.  T h e  payee  in the ~ i o t c  was  tlie 
Carol i l ia  F e e d  a n d  M a c h i n e r y  C o m p a n y ,  x h i c h  co rpo ra t ion  n a s  a dea l e r  
i n  Case  mac l~ i i i e rp .  T h e  sa id  no te  n a s  a n  o r d i n a r y  promissory  note,  bu t  
con ta ined  t h e  fo l lowing s t i p u l a t i o n :  " T h e  t r a n s f e r  of t h i s  no tc  sha l l  
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opernte to pass title to the property described in a ~ondit ional  sales 
contract bet~reen the parties of eveu date herewith to secure the payment 
of this note." At  the time of esecutiag the note the defendant also 
esccuted a co~lditional sales contract. Tliis condition11 sales contract 
yweiiicd that  $600.00 wa.; to be paid cash on delivery c~f the motor and 
the balance of tlic pnrchaqe money, an~ounting to $300.00, naq to bc 
evitls~icetl 1)y a note for $300.00, clue 12 August, 1833. The said condi- 
tional snlcs contract contained the folloning ~ r a r r a n t y :  "J. I. Case 
C o m ~ ~ a n y  na r ran t s  each Case product (essepting attathments, devices, 
or eq i~ i l~men t  not made by it, nliich may be ~ ra r r an ted  by their respec- 
t i re nlakers but are not narranted  by the company) to be well mnde, of 
good ~natcri :~l ,  durable with good care, and, if properly set up, adjusted, 
and opsratetl hy competent persons, to be capable, under ordinary condi- 
tions, of doing tlie nork  for wliish it is tlc+ed." T l w c  n a s  further 
stipulntiol~ in the contract to tlie effect that if the pu.chascr operated 
any C'ase product for t n o  (lays, and such machinery "shall fail to fulfill 
sucli warranty, nr i t ten  notice thereof shall he g i ~ e n  a t  o w e  to the dealer 
from or tlirough ~~110111 the smile was purclxlsed. I f  t l ~  dealer does i ~ o t  
rsmetly the defect within two days after notification, then immediate 
TI ritten ~ o t i c e  of the defect, particularly describing the same, specifying 
the time of discovery thereof and the time of notification to the dealer, 
shall be given by registered letter to J. I. Case Company. . . . I f ,  
after such notice and opportunity to remedy the difficulty, J. I. Case 
Company fails to make the product fulfill the warranty, the part that  
fails sliall be returned im~nediately by the purchaser, flee of charge, to 
tlie place from whence i t  was received, and J. I. Case Company notified 
tllercof at its branch house aforesaid, whei.eupon J. I. Case Company 
shall haye tlic option to furnish another niachine, i m l h n e n t ,  or part  
in place of the one so returned, which shall fulfill tlie warranty, or to 
cause to be returned the money and notes or proportionate part thereof 
received for such machine, implement, or part, and n ,  further claim 
sliall be made. . . . J. I. Case Compaliy's liability for any breach 
of this warranty is limited to tlie return of cash or notes actually re- 
ceived by i t  on account of the purchase price of said implement, machinr, 
llart, 01' a t ta~hl l l~ l l t . "  

011 15 August, 1933, the plaintiff instituted suit against the defendant 
on the note to recover the sum of $300.00. The defendant nclmittecl the 
csecution of the note and set up  a counterclaim for damages in tlie sum 
of $600.00 for breacli of the n-arranty, alleging that when the m a e l h e  
was d r l i ~ e r e d  to him a t  his ice plant i t  71-as clefecti~e, \r:steful in opera- 
tion, and was not capable under ordinary conditions of "doing tlie work 
for n l ~ i c h  it is clesigned." 

.It tlie trial the plaintiff offered the note in eridence, r nd rested. 
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T l l e r~upon  the defenclant offered various witnesses who testified gcll- 
erally that  the machine hat1 an oil leak, resulting in fuel waste; that the 
r i l~gs  and pistons uere defective, and that  the engine was out of balance 
and di(l not run  truc, and that as a result of thesc defects the engine was 
~ rho l ly  ~ ~ o r t h l e v  and had no m l u e  at all. There was further evidence 
offered b r  the defendant that on 28 July,  1933, he notified the plaintiff 
at its officc in Altlanta, Georgia, callinq attention to the fact that the 
engine n a s  "entirely unrntisfactory. I t  has given trouble from the 
.tart and has not been as ~varranted." There wa4 eridence that  no reply 
was r ece i~  ecl to this notice, and that thereafter, on 12 August, 1933, the 
c lef~nda~i t  again notificd the plaintiff by letter at its office in Racine, 
Wiwmsiii,  that "this cnpi i~e  is absolutely unsatiqfactory and does not 
come u p  to the na r ran ty  mltl X r .  Cox is now forced to use the old 
tractor he formerly used. Vnlcss this engine is made satisfactory n~i th in  
ten days ~ r c  are going to hc forcctl to go into court and sue for the 
recovery of thc amount paid and the cancellation of the note you hold 
and for the damages growing out of your hreacll of warranty," etc. 

On 16 August, 1033, the plaintiff replied to the letter of 1 2  - I ~ l g ~ ~ s t ,  
stating, "We see no reason why this Skid motor should liot gire satis- 
faction if properly operated. There are thousands of them in use in 
the hands of satisfied customers. you may no doubt expect to hear 
from our Atlanta branch v i t l ~ i n  the next few days." 

Tllcre n a s  testimony to the effect that  various mechanics had worked 
upon tllc machine and nere  unable to repair it. 

The folloning issues were submitted to tlie jury :  
I. "Did the plaintiff na r r an t  the engine to bc well made, of good 

material, durable n i th  good care, and, if properly set up, adjusted, and 
o p c r a t ~ l  by a competent person, to be capable, under ordinary contli- 
tionq, of doing tlie work for wliich it is  designed?" 

9 .  "Did tlic plaintiff breach said warranty ?" 
3. ' T h a t  :mount, if any, is the plaintiff entitled to recover of the 

defmtlant 2" 
-1. "Wllat amount, if any, is the defendant entitled to recorer of the 

plaiiitifl oil his counterclaim?" 
T l ~ c  jury a l ~ i n ~ r e d  the first is.ue "Yes" ; the second issue "Yes"; the 

third iytue "Sotliing"; and the fourth issue "$600.00." 
From j u d g n m ~ t  upon the T erdlct the plaintiff appealed. 

BR~GDES,  J. The note upon 11-hicli the plaintiff brought suit Tras 
executccl the tlefentlaiit nild payable to the Carolina Feed and &fa- 
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CASE Co. G. COX. 

chincry Company of Greensboro, S o r t h  Carolina. T h i s  corporation 
was a dealer engaged i n  t h e  sale of machinery manuj'actured by the  
plaintiff J. I .  Case Company.  Hence, the  plaintiff w t s  the  manufac-  
turer .  

T h e  paramount  question presented is n-hether there was sufficient 
e ~ i t l e n c e  of a n  express w a r r a n t y  made by the plaintiff. 

T h e  plaintiff brought suit upon a note  ~ v h i c h  upon  i ts  face 'declared 
that  "tlie t ransfer  of this note shall operate  to pass tit le to  the property 
doscribed i n  the conditional sales contract between the  gart ies  of w e n  
date licrcn.itli," etc. The  sales contract of even da te  referred to the 
~ ~ o t c  of $300.00. and contained express ~ a ~ r a n t i e s  disclosed by the  
rcmrtl.  Indeed,  X r .  Smithcy,  a witness fo r  t h e  plaintiff, sa id :  "I h a d  
tlic blank contract there tha t  the Case Company uses. I t  is  a Case 
contract.  The?- furiiish then1 for  engines." I t  is  ma1 ifest, therefore, 
tha t  tlic note and  tlic co~itlitioiial sales contract con ta i ih ig  thc express 
v n r r a ~ ~ t y  v c r e  not o111y e o n t c m l ) o r m ~ c o ~ ~ s  n-ritings, but i n  fact  com- 
~ J O ~ I C I I ~  pa r t s  of one completed transaction. T h e  applicable principle of 
la\\. n-as stated ill I ' c q  1;. Surcfy  C o ~ n p a u y ,  100 S. C., 284, 129 S. E., 
721. i n  tlieec n o r d s :  "TYl1en tn.0 o r  more papers  a re  esecutcd hy the 
s:~nic 1)arties : ~ t  tIie sanic timc. or a t  tliffcrcnt times, and  s h o x  on their  
f :~ce  that  each was cxccuted to c a r r y  out the  common intent,  they should 
bc c o ~ ~ s t r u e t l  together." 

Tlic l~laint i f f  obiectcd to  tlic introduction of t h e  eoi~di t ional  sales con- 
tract by tlic defeildant. 1\Iariifestly, this  objection cannot be sustained 
i n  T iew of the part icular  facts  disc.losed by the record. 

Plaintiff also c.o~itciitled tha t  tlic defenclant had  failed to c o m ~ l v  with 
L " 

tlw w ~ r r a l l t y  ill tha t  it  had  not rc,turilrtl t l i ~  niachine "free of charge to 
the place f rom n.11cilce i t  was reccivcd." Tlic defendani, ho~verer ,  s a i d :  
"Tlic inacliinc was tlclil-ercd to me  on the y a r d  ill f ron t  of niy place. 
TYl lc~  I t l i s c ~ i i n ~ c t e d  it  I just pushed i t  out to tllc edge of the  yard.  It 
11 ns d c l i ~  erecl to me  on tfie platform where it  n a s  run.  I slid it  off the  
pl:~tforili. TITc iiotified them.'' O b ~ i o u s l y ,  this  el-ideicc n-as colnpe- 
tcnt to slion. the i~ lncc  of deliverv. 

'I'll(, rccorcl discloses 110 error  of l aw war ran t ing  the o v ~ r t h r o w  of judg- 
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DR. RALPH E. D E E S  v. G. P. APPLE. 

(Filed 27 February,  1933.) 

1. Ejectment B d-Issue of fraud is improperly submitted in action in 
summary ejectment. 

Where a r e ~ b a l  leabe does not  1,rovlde for i t s  termination or rewrve the  
right of resnt ry  for breach by the  tenant  of stipulated conditions in regard 
to m a i n t e ~ ~ a n c e  and operation of the  property, I~ reach  of such conditions 
cannot he made the  basis for  summary ejectment, C. S., 236;i, and  issues 
of f raud in procuring the  lease a n d  n i l fu l  breach of the  conditions a r e  
erroneously sul~mittetl  in the  Superior Court  upon appeal in such action. 
tlie action u11on such issues 11c.ing for the equitable relief of recifion, and 
i t  not being permissible for  a par ty  to insti tute suit  in summarq. eject- 
ment  and  substi tute therefor on appeal to the  Superior Court  a su i t  f o r  
recision. 

2. Fraud A b- 
Ereach of conditions relatinq to mainte i~ance  and  operation of t he  prop- 

er ty  hy the  tenant af ter  h e  had  gone into possession i s  no e ~ i d e n c e  of 
f raud in  procuring the lease contract. 

3. Courts A c- 
While the jurisdiction of the Superior Court  npon allp2al f rom a nlunici- 

pal court  which does not require writ ten pleadinqs is der i ra t i re ,  where 
equitable relief is  demanded in the  Superior Court u-ritten pleadings a r e  
required. 

4. Same- 
Upon appcal from a municip:U court  to  the S~ ipe r io r  Court  t he  case 

m u ~ t  be tried in the Suprrior Court a s  i n ~ t i t u t e d  in t h e  municipal court, 
and appellant may not change his cause of action upon appeal. 

5. Pleadings D a- 
Jurisdiction over the  subject-matter of a n  action cannot he v a i r e d  o r  

confcrretl hy consent, and  objection to  w c h  jurisdiction may be made a t  
an)  t ime during the tr ial ,  o r  even in the  Supreme Court upon appeal. 

6. Courts B b:  Ejectment B a- 
Tllr c i ~ i l  di\  ision of the muniripal  court of Greensboro i s  held to h a r e  

jurisdiction of suits  in surnmary ejectment. 

CIVIL ACTIOX,  before  C ' l c ? i ~ c ? z f ,  .T., a t  &rch  T e r m ,  1934, of G ~ I L F O R D .  
T l i e  p la in t i f f  l ~ r o u p h t  a n  ac t ion  aga ins t  t h e  d e f e n d a n t  i n  summary 

e jec tmen t  i n  t h e  c i ~ i l  d ix is ion  of t h e  m u n i c i p a l  c o u r t  of t h e  c i t y  of 

Greensboro .  O n  t h e  r e t u r n  d a y  bo th  p a r t i e s  a p p e a r e d  i n  saiil cou r t .  

T h e r e  w e r e  n o  x r i t t e n  p leadings ,  but t h e  p la in t i f f  c l a imed  "$200.00 f o r  
d a m a g e s  by reason  of b reach  of con t r ac t  a n d  neglect  of du t i e s  by ten- 
ant." T h e  d e f e n d a n t  "denied l iabil i ty." " J u d g m e n t  n a s  reildered i n  
f a v o r  of tlie p la in t i f f  a n d  :rgainst t h e  de fe ida r i t  o n  2 F e b r u a r ~ ,  1934, 
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for possession of the premises and for costs." The defendant appealed 
to the Superior Court. 

The evidence tended to show that  the plaintiff is the owner of a farm 
in Guilford County, and that  on or about 1 Septembe*, 1933, the de- 
fendant came to see him about renting the farm. Thereafter, on 4 Octo- 
ber, 1933, the plaintiff rented the farm to the defendant. The rental 
agreement as narrated by the plaintiff was substantially as follows: 
"Our agreement was that he must run  himself. . . I told him I 
would not take him out there unless he could run  himself; . . . that 
I rvould expect him to work, . . . and that  the only way we could 
eyer do anything was for him to put all his time out there on my farm, 
. . . that  he was going there on a fifty-fifty basis, antl that  he was to 
return the work to me that I had already put out in making it possible 
to get the crop in. . . . H e  was to pay half the fer:ilizer bill. H e  
~ v a s  to pay half the oil and gas bill, that  is, TI-hen he  used the tractor. 
H e  was to keep u p  the machinery, and if there were any broken portions 
I was to replace them, but he was to do the labor and he was to put 
out the labor for the crop, and we were to go on a fif,y-fifty basis of 
what TI-e make. I n  further consideration for his coming there he was 
to take care of the stock, . . . which he agreed to do just like he 
~vould if they were his own. I was to furnish the stock, but he was to 
take care of them and feed them. . . . We were to feed this stock 
out of common feeds we made on the farm, his and mine, and then any 
increase, like calves and pigs, he was to share on a fifty-fifty basis. 
. . . ,111 the proceeds were to be on a fifty-fifty basis. I had about 
for ty- f ix  acres tillable land. . . . H e  was to take orders how those 
tliiligs were to be put in, what should be put in, and h m  it should be 
put in, and where it should be put in, and what and hcw much should 
be put in was to be ordered by me. . . . I instructed him to put 
200 pounds to the acre for all grains that he put in with the drill. 
. . . I went out there and he said:  'I got i n  that  piece of rye.' I 
said: T h e r e  did you get your fertilizer from?'  T ~ ? l l , '  he said, 'I 
didn't use any, you had such a good growth of peas on i;.' . . . I-Ie 
failed to feed the stock. H e  u-on't take the grain there and feed them, 
. . . and he has not watered them properly. H e  ha:; torn donn the 
horse trough. . . . My mules have lost a great deal of flesh, have 
fallell off from what I would say 100 to 200 pounds. H e  continued to 
run the tractor until he broke every sprocket and the (h i re  chain was 
pulled off." . . . The plaintiff further testified that the defendant 
liad wasted and sold certain sweet potatoes that he had 011 the premises, 
and that he liad needlessly cut down cedars and other raluable timber 
for wood, and failed to breed certain stock. 

There was further evidence that  the defeltdant worked for the CWA, 
antl thus failed to give his entire atterition and time to :he farm of the 
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plaintiff. There was other testimony offered by the plaintiff as to the 
failure of defendant to build certain fences on the premises. 

The  defendant denied that  he had breached the rental contract, and 
testified that  he worked diligently on the farm, and that his wife and 
"two boys big enough to work helped me. V e  prepared a lot of oats 
ground, t w e n t y - t ~ ~ o  to twenty-four acres, and . . . ten acres of 
wheat ground." The defendant admitted that  he did do some work nit!l 
the CTTA, because he had to have food and shoes for his  family, but that 
he had never abandoned the farm, and had othervise performed llis 
agreement. 

The summons in ejectment xvas issued on 29 January ,  1934, and judg- 
ment of the civil division of the municipal court of the city of Greens- 
boro v a s  entered on 2 February, 1934. 

When the cause reached the Superior Court the following issues \ \we 
submitted: 

1. "Did the plaintiff and the defendant enter into a contract, as 
alleged by the plaintiff 2" 

2. '(Was the execution of the said contract of the plaintiff n i th  tlie 
defendant procured by the f raudulmt  misrepresentations of the defend- 
ant, as alleged by the plaintiff ?" 

3. "If not, then did the defe~idant wilfully breach the contract nit11 
the plaintiff, as alleged by the plaintiff ?" 

4. "Is the plaintiff the owner of and entitled to the inimetliate l~ocses- 
sion of the land described, as alleged by the plaintiff 1" 

Tlie jury ansn-cred all the issues "Yes," and from judgmelit tliat the 
plaintiff ('is hereby gireli the right of immediate poqqcsqion of his preni- 
ises, and he shall rerover of defendant the cost of this action," tlie de- 
fendant appealed. 

L. Herbin a n d  1'ouizce.d l'ounce f o r  p l n i n f i f .  
I 'hos.  J .  IIill f o r  d e f e n d a n t .  

BROGDES. J .  -1 landlord make. a verbal contract n i t h  a tenant to 
lease a tract of land for agricultural purposes. The lease resenes no 
riglit of reentry for condition brokm and contains no provision to the 
effcrt that failure to perform covenants therein binding upon tlic lesqee 
shall nork  a forfeiture of the l e a ~ e .  Before the term of the lease expires 
the landlord brings an action in summary ejectment in the civil division 
of the municipal court of the city of Greensboro. S o  written pleadings 
were filed and there was judgnient "for possession of the premises, and 
for costs." The defe~idant appealed to the Superior Court, and the 
return to the notice of appeal shonys that "the plaintiff claimed $200.00 
for damages by reason of breach of contract arid negligence of duties by 
tenant." Tlie defendant "denied liability." 111 tlie Superior Court 
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issues as hereinbefore set out were submitted to a jury and answered as 
indicated. S o  written pleadings ve re  filed in the Superior Court. 

Upon the foregoing epitome of facts the following questions of law 
arise : 

1. I n  such action of summary ejectnlent, was it prop?r to submit an 
issue of f r aud?  

2. 1)id the civil division of the municipal court of tlie city of Greens- 
bbro hare  jurisdiction of the action? 

The basis and scope of summary ejectment in actions between land- 
lord ant1 tenant are established by C. s., 2365. The 0111~- section of said 
statute a-liich could possibly fit the facts in the case a t  bar is subsection 
2, which provided: "When the tenant . . . has done or omitted 
any ac3t by which, according to thc stipulation of the ease, his estate 
has ceased." The lease or contract of rental disclosed by the record 
contains no stipulation automatically terminating the estate, for breach 
thereof, nor did such contract or lease reserve the right of reentry. See 
JIeroney 7; .  W r i g h t ,  81 N.  C., 390; Simmom v. Jarman, 122 S. C., 195, 
29 S. E., 332; Product  Co. z.. Dunn, 142 N. C., 471, 55 S. E., 299. 

When the case reached the Superior Court by appeal, the trial judge 
subniittctl issues of fraud and wilful breach of contract over the objec- 
tion of defendant. Xanifestly, a t  this point the eauw of action was 
ilnriicdiately transformed into an action to rescind the contract. I n  the 
Supcrior Court issues arise upon the pleadings. C. S., 580. Further-  
more, there was no evidence of fraud in the procurement of the contract. 
Accortling to the evidence, the defendant failed to do inany things he 
had proii~isetl to do, but such delinquencies occurred after he went into 
possession of the land. 

Written pleadings are not required in the civil divisio~i of the munici- 
pal court of Gree~isboro, and of course the jurisdiction 2f tlie Superior 
Court n ns d c r i ~  ativc. Scvektheless, when the plaintiff undertook in 
the Superior Court to ask for equitable relief, pleadings were necessary. 
3Ioreorcr, the result is that an action of summary ejectment in the civil 
division court becomes an action for recision, upon apped,  in the Supe- 
rior Court. Sucli procedure is not sanctioned by  la_^\. Therefore, the 
first qurstion of law must be answered "No." 

Jurisdiction over the subject-matter of an action cannot be waived 
or conferred by consent, and hence objection to such jurisdiction Ilia- be 
made nt any time during the progress of the trial, and eien for the first 
time in tlie Supreme Court. Realty Co. v.  Corpening,  147 S. C., 613, 
61 S. E., 528; l'rovision Co. v. Daves, 190 N. C., 7, 128 3. E., 593. 

,111 examination of the statute and amendments thereto, creating the 
civil division of the municipal court of Greensboro, leads this Court to 
the conclusion that said court has jurisdiction of summary ejectment, 
and therefore tlie second question of law is answered "Yes." 
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T h e  analysis of the case rcreals  t h a t  the plaintiff instituted a n  action 
of iunllilary ejectment i n  a court of competent jurisdiction. Upon ap-  
peal, t h e  action of summarx  ejectmelit disappeared and  a suit f o r  re- . . 
cision was substituted. 

This  cannot hc done. T h e  plaintiff must  t r y  the case he instituted. 
Sen7 t r ia l .  

(Filed 27 February, 1935.) 

Malicious Prosecution A c-Conviction obtained by fraud in lower court 
is not conclusive evidence of probable cause. 

Plaintiff was con~icted in the recorder's court of larceny. On appeal 
to the Superior Court a tzolle p m s e q u i  was entered. Plaintiff then insti- 
tutetl this action for malicious prowcution in the Superior ('ourt agninst 
the prosecuting witness in tlie criminal action, and introtluced ylenary 
evidcnce that the conviction in the rccorder's court !\-;IS obtained by fraud 
upon false ant1 perjured testimony secured by threats nnd promises of 
ren-arc1 : Held. the conviction in the recortlrr's court n.ns not conclusivr 
evidence of probable cause, mid tlic question of whrthcr clefendilnt had 
probable cause to believe plaintiff guilty of the larccny as  cl~argrd in the 
nxrrant  sn-or11 out by d e f i m l a ~ ~ t  was pl'ol~erly subn~ittccl to the jury under 
correct instructions from the court. :~ritl testimony of n \~ i tness  tentli~~: 
to sliow that the ~ ~ i t n c s s '  t~st imony in tlie trial in the recorder's court 
!\-as procured by intimidation is coinpctent. 

APPFAL 117 t l ~ f ~ l l ( l a ~ i t  f rom A ~ o l ~ l ~ i r ,  J., :111(1 a jury. a t  Octo11c.r Terni,  
1034, of BP 11 I ORT. S o  error .  

Thik is all action for  rnalicions pro,ccuticnl, hrou,rrlit hy ~ i l~ l in t i f f  
aga111.t c lvfei ida~~t .  T h e  follou i ~ i g  i--uci TI ere \ubniittetl to tlic~ jury,  
and tlictir R I I - T I V ~ S  t l icreto: " ( 1 )  TT\rn. t l ~ c  war ran t  offered in  e ~ i t l c ~ i c e .  
datetl 23 J u n e ,  1923, rnalicioukly s n o m  out 117 tllc dc.fe~itlant :q:111ist 
tllc l ) l : i i~i t~ff .  :IS all(gc't1 in the c o m l ~ l x i n t ?  *I. 'Yes.' ( 2 )  W a s  said 
n arraiit  i-uctl :r11t1 in on1 out by the c l e f r ~ ~ t l a ~ ~ t  n itliout l)rol)abIt, ra11.c 
of p ln i~~t l f f 'k  guilt  of tlic rliargc tlit rein c o ~ i t a i n c d ?  I. ( X  I l a ~  
tlic action tl~cl 'ein hccn t e r ~ ~ i i n a t c d  by a i l i i l l ~  1 1 1 0 ~ .  l i a \ ing  I ) C P I ~  t ,~itercil  
in  tlie cau.c! A1. 'Tcs.' ( 4 )  T h a t  actual  damage., if any,  iq plaintiff 
entitlctl to r t  c o ~  e r  ? -1. '$500.00.' ( 5 )  W h a t  p u ~ l i t i ~  e dnniagcq, if any. 
is plaintiff cntitled to  recover? A. , ' 

Judgment was rendercd on tlie vertlict i n  the  court below. Defendant  
made m a n y  exceptions and. a s ~ i g ~ ~ r n e r i t s  of crror  and appealed to thc  
S u p r c ~ ~ ~ i ( ~  ( 'ourt .  Th(3 rnatcxrial o~ic,c; and ncr rwary  fact.: will bc s ~ t  
for th i n  the opinion. 
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H.  (7. Car ter  for plaintif f .  
IT'arcl R. G r i m e s  for defendant .  

CLARKSON, J. At  the close of plaintiff's evidence and at the close of 
all the evidence the defendant, in the court below, made motions for 
judgment as in case of nonsuit. C. S., 567. The  court below over- 
ruled these motions, and in this we can see no error. The questioii 
l~resented:  I s  the conviction of the defendant in a crimiiial action in a 
lower court procured by the proswuting witness upon ovidence lrno~vn 
to liinl to be perjured conclusive evidence of probable cause? TVe think 
not, under the facts and circumstances of this case. 

Tlie plaintiff in his complaint alleges: "That not only v a s  said mar- 
rant  sir-orn out maliciously and without probable cause of plaintiff's 
guilt, but such evidence against plaintiff as  mas produced in the tr ial  
of the cause in said recorder's court was untrue, and mas secured by the 
defendant herein by threats, intimidations, and promise!g of rewards to 
the witnesses so testifying, as plaintiff is  advised, believes, and alleges." 

The plaintiff was tried in the recorder's court for Washington, Long 
Alere, Chocowinity, and part  of Bath townships, i n  Beaufort, North 
Carolina (chapter 74, Public-Local Laws of Xorth Carolina, 1911, sub- 
section D of section 7 ) )  for the larceny of about two b,igs of oats ( in 
the warrant  i t  was alleged two tons). Defw~dant  employed couilsel to 
prosecute plaintiff in the recorder's court. 

011 ihe tr ial  plaintiff was found guilty, and it was ordered and ad- 
judged that  he be confined in the common jail of Beaufort County for 
sixty days, to be assigned to work the roads; judgment to be suspended 
upon $23.00 fine, and costs. 

The recorder's court had final iurisdiction of the ac;ion. Plaintiff 
appealed to the Superior Court, and when the action was called for trial 
a t  the April (Special) Term, 1933, of the Superior Court of Beaufort 
County, the State, through its solicitor and counsel rc~presenting the 
defendant, stated in open court that  the prosecution was unable to make 
out a case against the defendant upon the charge laid ag.ainst him, and 
thereupon the State took a nolle prosequi in said action, and the same 
has been terminated. 

Tlie main question on this appeal is the exception and assignment of 
error made by defendant, which cannot be sustained, to the charge of 
the court below, as follows, in parentheses: "I charge ,you further, if 
you believe from the evidence that  the defendant caustd the warrant  
mentio~ied in the complaint to be issued against the pla ntiff, and that 
plaintiff upon his tr ial  before the recorder on said macrant was con- 
victed ill the recorder's court, such conviction is conclus~ve evidence of 
probable cause, and you mould answer the second issue 'No' (unless you 
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further find from tlie evidence that  the defendant urocured the conric- 
tion of the plaintiff in said recorder's court by means of evidence Irnown 
to said defendant to be f a l v ,  or that  such conviction was procured 
tllrough fraud of the defendant; and, if you find that  plaintiff's con- 
\ iction v a s  procured by means of e\ idence known to the defendant to be 
falqe, t l im i t  is for the jury to say upon all the evidcnce rrhether the 
tlcfentlant had probable cauye to believe plaintiff guilty of the larceiiy 
of the oats, as charged in the warrant sworn out by the defendant)." 

I n  1T'i17invzs 7.. Woodhouse ,  14 S. C., 237 (239), n-p find: T h e n  an 
action is brought for a malicious prosecution, i t  is  indispensable that the 
plaintiff should not only show forth the record of the prosecution, but 
also, by the same record, his acquittal of the charge made against him. 
2 Stark. on E~ idence ,  906. I f  hc. caimot do this, he must fail in his 
action. So, likewise, must he fai l  if he shows forth a record which 
shows a ~ e r t l i c t  and judg~nent of conviction. T h a t  judgment  i s  elGZence 
of hi? gzrilf t~*1~11st i f  is i n  force. . . . T h e  plaintiff cer tainly  con- 
fines hzmself t o  c e r y  narrow l~rn i t s .  He suffered u n d e r  t h a t  judgment ,  
hzit h e  a d m i t s  ~ f s  /egalzi,y." (I tal ics ours.) S p i l l m a n  v. Tt'illianzs, 91 
S. C., 483 ( 3 8 7 )  ; Sledge c .  E l l i o t t ,  116 N. C., 712 (716). 

I n  O r e r f o n  1 % .  Combs ,  182 N .  C., 4 (8-9), the following observations 
are made: "Tllis, hornel-er, was because of alleged irregularity, and in 
neither of these subsequent orders nor in other portions of the record is 
tliere au entry or ruling that  challenges or purports to  challenge the 
facts established by the verdict, or ~vhich militates or weakens its force 
and effect on the question of probable cause. There are courts of the 
highest r e ~ p c c t a b i l i t ~  and learning which hold that  where a verdict and 
judgn~ent has been set aside for fraud, collateral to the principal cause 
of action, and more especially where i t  is of such a nature as to have 
deprived the origiilal defendant of his opportunity to disclose his case, 
such an action will prererlt the operation of tlie principle to which we 
have ad~er t ed .  See a l c a r n d  discussion of this subject in Crescent 
C i t y  Livenfock c. Butchers'  C n i o n ,  120 U. S., 141-149, et seq.; 18 R. C. 
L., title, Malicious Prosecutions, secs. 21 and 27. Others, going further, 
have llrld that tlie position may be made available on al l~gations of such 
fraud v i t h  adequate proof to support them. Bu t  neither of these posi- 
tions are open to plaintiff 011 the present record where, as stated, the 
former judgment was disturbed 011 the ground of irregularity only." 

I n  the present action the plaintiff appealed from the conviction in the 
recorder's court to the Superior Court, and a nolle proseyui was entered 
in that court, arid the action terminated. 

I n  2 Freeman on Judgments (5th Ed. ) ,  part see. 655, p. 1381, speak- 
ing to the subject: "And the record of plaintiff's conviction is doubt- 
less conclusive evidence against him, in an action for malicious prosecu- 
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tion resulting in probable cause, particularly where it was based upon 
a plea of guilty. This effect of such conviction continues in some of 
the states, though a new tr ial  has been granted or the judgment reversed 
upon appeal;  in others, such conviction, after being set aside upon ap- 
peal, or by the granting of a new trial, is pr ima  facie e ~ i d e n c e  only of 
the existence of probable cause; while in others i t  remains conclusive 
evidence, unless shown to have been procured by artifice or fraud." 

We think the great weight of authority is to the effect that  a convic- 
tion and judgment in a lower court is conclusive, but if not sustained on 
appeal. it  can be impeached for fraud or other unfair  mclans in  its pro- 
curement. 

111 l l a d d a d  v. ChesapeaX.e &? 0. R!j. Co., 77 West Va., 710, the matter 
is carefully considered, citing a wealth of authorities, it  is  there held, in 
substance : 3 judgment of conviction for larceny, although reversed on 
writ of error, and the accused discharged from further prosecution on 
remand of the case. is  conclusive eyidence of mobable c:luse for believ- 
iiig the accused guilty of the offense charged to him, un'ess the convic- 
tion was procured by f r aud ;  and on plaintiff in an  action for malicious 
proswution devolres the duty of averring and by convincing proof show- 
ing such fraud or other undue means. 

Wc think the allegation in the complaint and the evidmce fully suffi- 
cient to support the charge of the court below. We see no error in the 
court below refusing defendant's prayer for special instruction. 

From the riew we take of the law in this :xtion, the following excep- 
tion and assignment of error made by defendant ca~iriol be sustained: 
"Error is  assigiled to the admission of the testimony of W. A. Smith, 
~ ~ l i c r e  he said that defendant told him if Moore beat him in the recorder 
trial, it vould ruin him, and, 'I can't make you go befort1 the court and 
do tlint, but I can inalx you wish you had done it,' and where he, there- 
fore, said that  he was induced by Winfield to swear to a lie in tlie re- 
corder's court." 

Thc  judge of the recorder's court v a s  the trier of the facts. I t  is not 
n question "that the court ~ m s  controlled by that false testimony." 
The question before the court was whether tlie evidence was true or 
falsc. The rccorder found the evidence true, and convicted and pro- 
n o u ~ ~ c e d  judgirient on the defendant, and on appeal there was a nolle 
prosequi taken in the Superior Court. I n  this case i t  v a s  shown by 
plcnarg evidellcc that the evidence upon which plaintiff was convicted in  
the recorder's court v a s  false and perjured, and secured by threats, 
intinlidations, and pron~ises of rewiml-or otherwise through fraud.  

We see 110 prejudicial or reversible error i n  the tr ial  of the court 
below. 

Xo  error. 
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BLADES c. TRUST Co. 

FLORESCE GRAY BLADES v. WII~JI ISGTOS TRUST COMPASY. E s ~ c c -  
TOR A U D  TRUSTEE UNDER TIIE T ~ I L L  OF CI-IARLES (+. BLADES, DECEASED, 
-4XD EZEKIEL BLADES ET AL.. BESEFICL~KIES LXDER SAID WILL. 

(Filed 27 February, 1935.) 

1. Appeal and Error F a- 
Findings of fact by the court under agreement may be challenged by 

escel)tions to the evidence upon w11ich such facts x e r e  found. 

2. Evidence H &Testimony objected to in this case held competent as 
a part of the res gestae. 

Testimony of disinterested nitnesses as  to statements made by the grantee 
at  the time of the prepcaration of the deed, relating to the intent of the 
parties in respect thereto, is held competent :is a part of tlie res gestce 
in this action to set aside the deed, for that it was never deli1ert.d with 
intcmt to pass title, the grantee having died prior to the institution of 
the action. 

3. Evidence H c- 
Testimony of disinterestwl witnesses as to declarations made by deced- 

ent against his interest while in possession of the land in controversy is 
competent as  against those claiming under decedent. 

4. Appeal and Error F a- 
An exception to tlie judgment as  rendered presents the single question 

of \\lietl~er tlie f t~c t s  found support the judgment. 

5. Deeds and Conveyances -4 e-Delivery of dwd to grantee must be made 
with intent to pass title in order to be effective. 

The trial court found upon competent supporting evidence that grantor 
esecutetl the deed in question to ller husband upon a nominal considera- 
t io~i ,  that tlie deed rvas found among the husband's gapers after his death 
in :I sealed envrlope with a notxtion thereon in his handwriting that it  
was not to be used unless lie survived his wife, the grantor, and that the 
deed was not filed for registration until more than four Fears after its 
csecution, that the l~usband arid nife  moved into the dwelling-house on 
the land and remained there until his death, that tlie wife, the grantor, 
listed the land for tases tlie first year, and that thereafter the hushand, 
the grantee, listed the land in his wife's name, and that the wife paid the 
tases for each year, and that on numerous occasions after the executiun 
of the deed the husband stated the lalid belunged to his n i fe :  Held, the 
findings of fac t  support the judgment of tlie court setting aside the deed 
in the wife's action for this relief, i t  being necessary for a valid delivery 
of a deed to the grantee that the delivery be made with the present inten- 
tion of passing title to the grantee. 

6. Appeal and Error J g- 
Where a judgment declaring a deed invalid is sustained on appeal on 

one theory, another theory of invalidity advanced by plaintiff need not be 
considered. 
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APPEAL from Moore, Special Judge, a t  October Term, 1934, of PAS- 
Q V O T A N I i .  Affirmed. 

This is a civil action to remove a cloud from the title of the plaintiff 
to certain lots and parcels of land in Elizabeth City by having an 
alleged deed from the plaintiff to her late husband declared null and 
void. The case came on to be heard a t  term time, when and where tr ial  
by jury was waived by the pnrties, and the court heard the evidence, 
found the facts, reached conclusions of law (C.  S., 568.569), and ren- 
dered judgment in favor of the plaintiff, from which the corporate 
defendant appealed to the Supreme Court, assigning errors. 

J. 111. Broughfon for Wilmington Trusi Company, defendant ap- 
pellant. 

l'hompson Le. ITTilson for plaintiff appellee. 

SCHESCK, J. The plaintiff in this action, while admitting that  the 
alleged deed, which she introduced for the purpose of attack, was regu- 
lar  in form, signed by her, and physically passed to the grantee therein, 
contends that  there was never such a deliwry of said alleged deed as 
was necessary to a transmutation of title. The defendant, on the con- 
trary, contends that  there was a valid delivery of said alleged deed, and 
that by reason thereof title to the land described therein is now vested 
in it. as trustee under the will of the grantee. - 

Upon these adverse contentions, there arises the following question : 
Did tho alleged deed pass from the possession and control of the grantor 
( the plaintiff) to that  of the grantee ( the defendant's testator) with the 
intent a t  the time that the title should pass, or that  the instrument . * 

should become effective as a conveyance 1 
The court found substantially the following facts: ( 1) That  H. C. 

F o r e m ~ n  and wife, on 12 ~ e ~ t e m b e r ,  1929, ;omeyed the property in- 
v o l ~ e d  to the plaintiff, and she, simultaneously therewith, executed the 
alleged deed; (2 )  that the land described therein was wcrth from eight 
to ten thousand dollars a t  the time said alleged deed was executed, and 
if any consideration passed from the grantee to the grantor a t  the time 
it was nominal and very inadequate; (3 )  that  said alleged deed was dated 
1 2  September, 1920, and was not filed for registration till 5 December, 
1033; (4) that  subsequent to the death of the grantee, ihe defendant's 
testator, the said alleged deed was found by the defendant in a sealed 
envelope in the safe deposit box of the teststor, with the following nota- 
tion, in the handwriting of the testator, on said envelope: "Deed from 
Florence to me, to be used should I survire her. Should I die first, it 
remains hers to do as she desires, to sell it  if she desires. C. G. Blades"; 
(5)  that the plaintiff and her husband moved into the dwelling-house on 
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the land described in said alleged deed on 8 October, 1929, and lived 
there till the death of her husband, C. G. Blades, on 19 December, 1932; 
(6)  that  the plaintiff listed tlie land described in said alleged deed in 
her name for the year 1930; and during the years 1931 and 1932 the 
testator listed said land in the name of his uife,  the plaintiff, and he 
himself signed the tax abstracts; (7 )  that at all times after the execu- 
tion of said alleged deed the plaintiff has paid the city and county taxes 
on said land, namely, for the rears  1929, 1930, 1931, and 1932 ; and (8)  
that after the execution of said alleged deed the defendant's testator, on 
numerous occasions, made the statement that  the land described therein 
belonged to and mas owned by his wife. 

Upon the foregoing findings of fact, the court adjudged that the paper- 
~ r i t i n g  alleged to be a deed from Florence Gray Blades to C. G. Blade?, 
dated 12 September, 1929, and recorded on 5 December, 1933, in Deed 
Book 82, page 564, of the records of Pasquotank County, be set aside and 
canceled, and that  the claims of the defendant be declared null and void. 

T o  the judgment as rendered the defendant in apt  time noted an 
exception, and aside from several exceptions to the admission of and 
failure to strike out certain evidence, no other exceptions appear in the 
record. Since there are no esceptions to the findings of fact, t h ~  judg- 
ment must be affirmed, if it  is  supported by such findings, TT'ilson r .  
CharToffe, 20G N .  C., 8.56; unless the exceptions to the e~ idencc  upon 
which said facts were found were  ell taken. 

I~eferidant's Exceptions 1 to 13 relate to testimony of \ i~ i tnesw~ as to 
statements alleged to have been made by the deceased, the grnntre in the 
a l l~ged  deed, at the time of the preparation thereof and at various times 
subscque~lt thcreto. A11 of the testimony made the bases of exceptive 
assigiimcnts of error was elicited from disintcrested vitnessrs. That  
portion of such testiniony relating to statements made by the grantee a t  
the time of the preparation of said allcged deed n-as conlpetelit as a 
part  of the res p t ~ .  "Declarations, to become part  of res g e s t c ~ ,  must 
be made at the time of tlie act done, and must be such as are calculated 
to unfold the nature and quality of the facts thry are intended to ex- 
plain, and so to llarmonize with them as obviously to constitute one 
transaction. I n  other words, they must be contemporaneous ~ v i t h  the 
act and must be consistent with the obvious character of the act. 
1 Greerilcaf Evidence, see. 108, note 1." Harper z.. Dail, 92 S. C., 394. 
That  portion of surh testimony relating to statements made by the 
grantee subsequent to execution of said alleged deed was cornpctcnt 
against the defendant, since i t  claims under said grantee, who n a s  in 
possession when he made the declarations against his  interest and in 
disparagehelit of his title. "It has been frequently held, too, that 
where declarations are made by one in possession of land, characterizing 



774 I N  THE SUPREME COURT. [207 

or  explaining h i s  claim of ownership or i n  disparageme~lt  of his  own 
title, they a r e  competent as  evidence not only against the tleclarant, 
hut aga i~ is t  all  c h i m i n g  under  him." Shafi 'er 1.. Gaynor,  117 X. C.. 1.5. 

Tlic sole remaining exception, No.  11, is to the judgnle~  t as  rcndered, 
and raises the single question a s  to wllether the  facts  as  found support  
the judgment of the  court.  W e  hold tha t  these facts  do sustain the con- 
clusiou of Inw tliat there was n e r c r  a delivery by  t h e  gran tor  ( t h e  
plaintiff') to  tlie grantee ( t h e  defendant 's in tmta te )  of the  alleged deed 
nit11 t l i ~  intent  a t  the time tliat the tit le shoultl pass, or tliat the instru-  
n ie l~ t  sl~oultl  beconie effective as  a conveyallre. T h e  Inn. appo.;ite to 
this  (*as(. is  clearly set fo r th  bg JIr .  Jus t i ce  n o L e  i n  tlie o'ten cited case 
of G a ~ l o r d  r .  Guylord,  130 ?;. C., 222, i n  the  follolving \! ords:  ( 'It  is a 
fami l ia r  principle tha t  the questiou of the  dcl i rcry of a deed or  0 t h  
written instrument  is very largely dependent on the  intent  of the part ies  
a t  the time, and  is not a t  all  conclusively established by tlie manua l  or 
physical passing of the  deed f r o m  the  gran tor  to the grantee. said 
by this  Court  i n  1Va tem v. Annuif11 Co., 144 N .  C., 670, Tlie fact  t h a t  
a uolicv i n  a eiven case h a s  been turned over to the i ~ ~ s u l e t l  is not con- 

L " L 

cluaive on thc ~ u c s t i o n  of deliverr.  T h i s  mat te r  of del i rerv is  very 
1:irgely one of intent,  and the physical act of t u r n i n g  orc r  a policy is 
opeu to explanation by par01 eridencc.' . h d  the authoi.ities a r c  uni- 
formly t o  the  cffect tl iat,  i n  order to  be a T - d i d  delirery, the deed must 
pass fi-om the  possession and  control of the g ran tor  to  that  of tlie 
g ra~i tce ,  or to someone for  the  grantee's use aucl benefit, with the intent 
a t  t h e  t ime  t h a t  the  tit le should pass or t h e  i m t r u m e n t  become effective 
as  a conveyance." 

As we sustain the  judgment of tlie Superior  Court  upon the theory 
tha t  there was never a valid delivery of the alleged deed, it  would be a 
~ ~ o r l i  of  upe ere rogation to discuss n.1iether the p a p e r - ~ r i l i n g ,  if i t  lint1 
been delivered, would have been r o i d  a s  a deed of gift ,  siilce it  n n s  not 
registcrtd witliin two years  a f te r  the making  tliereof. C. S.. 3315. 

Affirmed. 

C I T Y  O F  L E X I S G T O N  v. H O M E  I S D E M S I T T  COJIPASY.  

(Filed 27 February, 1033.) 

1. Insurance S a-Policy held to cover inju~les to third persons in prosecu- 
tion of business operations and not in niaintenancc of property. 

Plaintiff municipality \vns covered by a policy of indeninity insurance 
against injuries to third persons during the progress of business opera- 
tions of the municipality in connection \\it11 its nater-\v r k s  and other 
n~unicipal activities. A third persou v a s  injured \\hen he stepped on n 
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storm sewer near a sidenalli in the city, and the city paid him damages 
under a consent judgment, and sourht to recover the amount thereof from 
the insurer. There mas no eridcnce that a t  the time of the  accident the 
city was cngaged in any business operations a t  tlie storm sewer: Held, 
the injury was not covered by the policy, maintenance of equipment and 
structures of the city not beinq covered by the policy, either by express 
language or by reasonable implication. 

2. Insurance E b- 
While a policy of insurance will be construed liberally in favor of 

insured, it  cannot be enlarged beyond its plnin provisions and reasonable 
implications. 

3. Insurance S c-Insurer's request f o r  extension of time to file answer 
held not to bind insurer to pity jud-pnent against insured. 

Insurer in n policy of indemnity insurance was advised by insured of 
a n  action for ~ e r s o n a l  injury brought against insured. Insurer requested 
and obtained an extension of time for filing ansner, but thereafter denied 
liability under the policy. and insured defended the suit and thereafter 
entered a consent judgment therein: H e l d ,  the reque-t for an extension 
of time did not bind insurer to the payment of the judgment rendered 
aqainqt insured, insurer not heing a party to the suit, and the request for 
extension of time haying been made on behalf of insured. 

CIVIL ACTIOK, before C'lcmenf ,  J., a t  M a y  C i ~ i l  Tcrm,  1934, of 
Davrnsor;. 

O n  or about 11 March,  1932, R. L. Green brought suit agaiiict t h e  
ci ty  of L(.singto~i, a l l e g i ~ ~ p  that  on 1 3  Sovenlher ,  1931, while n a l k i n g  
alolip F i r s t  , l \ c ~ i u e  ill said city, on h i s  \ \ a 7  t o  his  office, he  stellptd off 
t l ~ c  'idev all: to f ~ ~ a m i ~ i e  sorrw maple  t r w s  gron  i r ~ g  and being ahout eight 
fcet fro111 the sitlenalk. I I i s  purpose n a s  to exani i i~e t l i ev  trees to 
ascwta in  if tl~ercl n e r c  a n y  borer.: or bug, therc~on. T h e  line of maple 
trees estentlctl f o r  sonic di*tmicc. along the  ar.enue and  tllcre n a s  a 
sp:m of about eight fcet bctwce~l  the trccs and tlic sitleualk on which 
l~lailitiff a a s  n alkiiig. T T l i ~ n  l~laint i f f  steppccl off t h e  qiden alk into 
tli i i  -;pam to esamilie the trccs lie stepped upo11 a storm sener  o r  basin, 
which he  alleged u a s  t l c fec t i~e ,  cauiirig h i m  to fa l l  and sustain serious 
and  l ~ e r n ~ a n e n t  iilijuries. 

,it the t ime tlie city hat1 a policy of in t le~nni ty  issued by the de- 
fendant  i n  this  action, indemnifying the municipal i ty  fo r  damages 
f o r  bodily i ~ i j u r i c r .  -1 cop:- of the sunimolis ancl complairit i n  tlie action 
was cent to the clefendalit. Therraf ter ,  the a t to rne~-s  fo r  the i~i t lemnity 
c o m p a ~ y  r e q u c ~ t e d  the attoriiey f o r  the plaintiff Green a n  estt,nsion of 
tinie '(of th i r ty  clays to file :in a n s n e r  to the  conll)laint of plai~itiff." 
T h i s  extensioii of t ime n a s  granted.  Thereafter ,  on 31  JLarcli, 1932, 
the  indemnity company notified tlie c i ty  of Lexington tha t  i t  n o ~ ~ l i l  not 
defend the Green suit fo r  the reason that  the irldemnity policy did not 
cover the  injury.  
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The city of Lexington filed an answer in the cause, and the case pro- 
ceeded to trial. ,It tlie February Term, 1834, a jurlgmrnt was entered 
by conwit ,  in which it was decreed that  tlie plaintiff rec,over judgment 
against tlie defendant city of Lexington for the snm of $1,000, and the 
costs of this case, etc. The attorneys for both parties assented in nr i t ing  
to the judgment. 

Thereafter, on 30 March, 1831, the city of Lexingtoi instituted the 
prcse~lt action against the indcmnity compa~iy to recove* $1,000 it had 
paid by virtue of the judgment to Green, and also to "ecover counsel 
fccs paid in defcntling the Green litigation. The indeliinity company 
filed an answer denying liability to the plaintiff upon the following 
grounds : 

1. That  no ~vr i t ten  notice had been given, as rcquirecl by tlie policy 
of indemnity. 

2. That  the policy of indemnity did not cover the i r j u r y  sustained 
by Green. 

3. The  policy p r o ~ i d e d  that  no action would lie against the company 
unless brought within two years after the ascertainment of the loss by 
agrecment of the parties or "by judgment against the :mured after a 
trial of' the issues." 

The policy was introduced in evidence, and it proridm for payment 
of clan~ages resulting from bodily injuries "by any person or persons 
not employed by the assured while within or upon tlie premiscs cle- 
scribed in Special Condition 4, . . . or while otherwise about tlie 
work of tlie assured, and caused by reason of and duriug the progress 
of busii~css operations described in Special Coudition 4." Special Con- 
dition 4 r~ fe r r e t l  to is substantially as follows: 

( a )  "Electric light and power companies-all operations," ctc. 
(11) "Water works-all operations," etc. 
(c)  "Street cleal~ing-including drivers' helpers a7d cliauffeurs' 

helpers." 
((1) "Garbage collecting-refuse and ashes," etc. 
The erideilce tended to show that  the catch basin cau:>ing the injury 

to Grerw was des ig~~ed  to catch rain water falling on the street, and "to 
keep big trash from going in." I t  was c l~aned  out nhen trash had 
accum~~la ted  by the strect force of the city, and is situated two or three 
feet from the sidewalk. I t  was niaintained and operated bx the city 
and tlw street-cleaning and garbag(>-collecting departments nc re  cliargecl 
with the duty of cleaning the streets and carrying a v a y  accumulated 
trash. The  catch basin had been installed for a substantial period of 
time before the injury to Green, and was also used by the water and 
light department of tlie city for draining hydrants. The plaintiff 
Green in his testimony said: "I settled with the city of Lexington. I 
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rewired $1,000 in  that, and that  provision was that if the city was not 
col-ered by this policy, I was to reimburse them ~ v i t h  $350. That  was 
my offer to the city of Lexington, and they accepted it. . . . I got 
$1,000 and paid my attorney, but I ~ v a s  to get $500 in the event the 
insurance company did not hal-e to  pay." 

At the conclusion of the evidence the trial judge sustained the motion 
of nonsuit, and the plaintiff appealed. 

P. V .  Critcher and D. L. Pickard for 
Don. A. Walser for defendant. 

B ~ o c ~ n ~ s ,  J. The determinative questions of  la^ are :  
1. Does the indemnity policy corer the in jury  sustained by R .  7;. 

Green ? 
2. Did the request of defendant's attorney for an  extension of time to 

file answer in the Grecn suit constitute a general appearance in the 
litigation, and thus bind the defendant to the payment of the judgment 
rendered ? 

The policy of indemnity c o w r d  bodily injuries "by any person or 
personsnot employed by the assured nhile within or upon the prcmiscs 
described in Special Condition 4, . . . or while otherwise about 
the nork  of assured, and considered by reason of and during the progress 
of business operations described in Special Condition 4." Special Con- 
dition 4 covered : ( a )  "Electric light and power companies-all oper- 
atioi~q," etc.; (b )  "water worlis-all operations," etc. The comrage for 
bodily in jury  to one not employed by the city was limited to such per- 
sons as mere "about the work of the assured and caused by reason of 
and during the progress of business," ete. The evidence disclosed that 
neithcr the water works department nor light department of the city 
was engaged in any "business operation" at the time Green was injured. 
An examination of the wording of the policy does not lead this Court 
to the collclusion that said policy, either by express language or by 
reasonable implication, undertook to cover the maintenance of the 
quipmerit  and structures of the city. While, of course, policies of 
insurance must be construed liberally in favor of coverage, the 1a~v does 
not permit a new contract to be made for parties in the guise of liberal 
colistruction. Therefore, the first question of law is answered in the 
negatire. 

I n  considering the second question of law, it is well settled that a 
request for time, made by a party to an action, nothing else appearing, 
constitutes a general appearance and wail-es irregularity or lack of 
service of process. Moreol-er, if a party makes a general appearance in 
a cause, he will be bound by the orders a i ~ d  decrees of the court duly 
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T i l l i am Palmer Grimes, appealed to the Superior Court, and tlle cause 
came on to be heard at the September Term, 1934, of D ~ v r n s o r .  before 
A l l e y ,  J .  

Thc, agreed facts are subqtantially as follows: 
T.  .J. Grimes died intestate, 7 -lugust, 1933. There v a s  horn to him 

by his firqt marriage file (5 )  children, namely, J .  C. Grimes, TV. T .  
Grirnrs, Pau l  I. Grimes, Nrs .  L m a  Grimes Palmer, and Nrs .  TV. L. 
C r i e r .  Nrs .  Palmer died prior to Irer fathcr, the intestate, : r~~ t l  left 
surviving her six ( 6 )  rliiltlrcn, as follons, T l i o m a ~  Palmer, Elizabeth 
Palmer, J. B. Palmer, J r . ,  A\lbert Palmer, Sarah Palmer, and TtTilliam 
Palmer (Grimes). 

TT. T. Grimes diet1 intestate and n i tho~ l t  isruc on 4 July,  1931. Pr ior  
to his tlc~atll, to n i t ,  on 16 August, 102-1, lie, along v i t h  his wife, , h n i e  
G. Grimes, atloptetl for life Wi1li:m I'alnier, infant son of his  deceased 
sister, Mrs. Lena Grimes Palmer, anJ  a grantlso~l of T. J .  Grirncxs. 

, i t  the time of the death of T.  J .  Grimcs he n a s  surrired by his chil- 
dren:  .J. C. Grimes, Pau l  I. Grirnrs. Mrs. TTT. I,. Criplirer, and l y  tlie 
hciri at law (cliiltlrr~n) of Mrs. Lena Grimes Palmer, his deceased 
tlauglitcr. and 1). his iecond nife,  1,izzie Grimes. 

T l ~ c  j i ldgi~i~li t  of the Supcrior Court atljndgcd that TT'illian~ Palmer 
Grime<, minor, is not entitled to inherit or sllnre in tlie estate of T. J. 
Grimes, tleceastd, as the adopted soil of IT. T. Grimes, cleccmed, and 
that tllc only i11terc.t and share of tlic snit1 T i l l i a m  Palmer Grimes in 
thc wtatc of T. .T. Grinws is tlle interest and sliarc to wliicl~ the said 
Willi:~m P d m e r  Grimes is entitled as one of the grantlchildrcn of the 
said T. J. Grimes, deceased, wllich share is by descent through Lena 
Grime.: Palmer. motller of tlie said William Palmer Grimes ant1 daugh- 
ter of T. J. Grimes, deceased. To this judgment Anuie G. Grimes, the 
guartiinn of Kl l l iam Palnier Grimes, appealed to the Suprcme Court, 
assigning errors. 

lion A.  TT'alser a n d  S t a h l e  Lynn for  . l n n i e  G .  Gr imes ,  g u n i d i a n  of 
TT7illinm P a l m e r  G r i m e s ,  a p p e l l a n f .  

X a r i i n  cC. Brinlcley for J .  C'. Grimes, Pall1 I .  G I  imes ,  and  J l r s .  ITT. L. 
C'riplicer,  apjiellces. 

Phz l l i p s  LC' B o w e r  for L i z z i e  G r i m e s ,  appellee.  
11'. L. J l a n n  for  J .  B. P a l m e r ,  guard ian  of T h o m a s  Palmer,  R l i z a b e f h  

Palnzcr ,  J .  B. P a l m e r ,  J r . ,  A lber t  P a l ~ t i c r ,  a n d  S a ~ a l ~  pal me^., appellees.  

S c r ~ n c r ; ,  J. This appeal presents the following question: Does an 
adopted child for life inherit that portion of tlie estate of his ~ i a tu ra l  
grantlfatllcr which his adoptive father, who died intestate, would have 
inherited as a son had he not predeceaqed said grandfather? We think 
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a negative answer is found in the construction of Public Laws 1933, 
ch. 207, sec. 5 ,  amending C. S., 185, the pertinent portion of which is as  
follows: "Such order granting letters of adoption, w h m  made, shall 
ha re  the effect forthwith to establish the relation of parent and child 
between tlie petitioner and the child during the minority, or for the l ife 
of such child, according to tlie prayer of the petition, with all the duties, 
powrs ,  and rights belonging to the relationship of parent and child, and 
in case the adoption be for the life of the child, and the petitioner die 
intestate, such order shall have the further effect to enable such child to 
inherit the real estate and entitle i t  to the personal estate 01' the petitioner 
i n  the same manner and to the same extent such child ~ ~ u l d  hare  been 
entitled to if such child had been the actual child of the persou adopt- 
ing it. . . ." 

The adoption of William Palmer Grimes by W. T. Grimes, now 
deceased, and his wife, Annie G. Grimes, was for life, and the relation- 
ship of parents and child was established. Under this relationship the 
adopted child inherited the real estate and was entitled to the personal 
estate of W. T. Grimes upon his death, in the same manner and to the 
same extent as he would if he had been the actual child of the adoptive 
father. 

However, since the statute is in derogation of the common law and 
works a change in the canons of descent, i t  must be construed strictly 
and not so as to enlarge or confer any rights not clearly given. The 
statute gives no power to the adopted child to inherit through the adop- 
tive parent, or from any source other than the "estate of the petitioner." 
The statute limits the right to inherit to the property of the adoptive 
parent, and it cannot be construed to give the adopted child the right 
to inherit from his father's ancestors or other kindred, or to be a 
representative of them. By the adoption the child is  11ot made issue 
or heir general, nor is  he made the kin of the kindred oC the adoltti\ e 
parent. The effect of the adoption is simply to create a personal status 
between the adoptive parent and the child adopted, so th, i t  the adopted 
c+liild may inherit from the adoptive parent such estate of the adoptive 
parent as such parent, during his lifetime, might voluntarily have given 
to such child. 

The right to inherit property by reason of blood kinship is a natural 
one. The right to inherit property created by adoption is an  artificial 
one. The  status established by adoption proceedings is a contractual 
status, and nhi le  one may assume the status of a father to a stranger if 
he  so desires, he cannot impose upon his kindred the status of kinship 
to such stranger. Adoption is "a judicial act, creating between two 
persons certain relations, purely civil, of paternity and filiation." 
Black's Law Dictionary. 
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The act of adopting a child is a contract into which one may enter 
with those having the lauful  custody of a child, and is an agreement 
personal to him n h o  assumes i ts  liabilities, and vhi le  he may haye a 
perfect right to bind or obligate himself to make a child his heir, he has 
no power, in law or in morals, to extend this right so as to effect the 
estate of strangrrs who are not parties to the contract, and x h o  never 
in any n a y  consented that  their property might be diverted from the 
natural course of descent. While the statute gives to the adopted child 
tlie right to inherit the real estate and to share in the personal estate 
of the adoptive parent, it  leaves the adopted child in the same relation- 
ship to all other3 as he occupied before the adoption. "The law canuot, 
and does not purport to, do the work of nature and create one a child 
who by nature is  a stranger." Tiffany's Persons & Domestic Relations 
(2d Ed. ) ,  p. 244. 
me think the reasoning in Edwards v. Yearby, 168 K. C., 66f3, and 

in Love v. Loue, 179 N. C., 115, is apposite to this case, and that the 
weight of authority i11 other jurisdictions supports our conclusions. 

We have given due consideration to but cannot concur in the argu- 
ment advanced by his counsel that  the appellant, William Palmer 
Grimes, being a natural grandson of the intestate, T .  J. Grimes, and 
therefore of the same blood, has a right to inherit as an  adopted son of 
tlle intestate's deceased son that  he would not have possessed had he 
been a stranger to the blood. ,Zny right to inherit which the appellant 
has by virtue of being of the same blood of the intestate is fulfilled when 
he illherits, with his brothers and sisters, his proportionate share of the 
irltcrcst his mother ~vould have inherited from the intestate had she not 
predeceased him. When the appellant asserts his right to inherit as a 
natural child of his mother he iloes so b ~ -  ~ i r t u e  of the blood and tlle 
canons of descent, but nlien lie asserts his right as an adopted child. of 
his u i r l e  he does so, not by virtue of the blood, hut solely by ~ i r t u e  of 
the statute. The statute makes no distinction between adopted chilclrei~ 
who :ire of tlie same blood and adopted children who are strangrrs to 
the blood, and, therefore, the fact that tlle appellant is of the same blood 
as tlle intestate g i ~ e s  to him a?  ail adopted child no right to irilicrit not 
possessed by any other adopted child. 

V e  conclude that  the appellant, by virtue of his adoption, inherits 
no iiiterrst in the estate of his intestate grandfather, but inlierits only 
his proportionate share of the interest his mother would have inherited 
had she n o t  predeceased said intestate, and, therefore, the judgment of 
the Superior Court should be 

Affirmed. 



782 I N  T H E  S U P R E M E  COURT. [207 

T. B. KIXG v. G. TV. WARD, TRADISG AS PITT G I S  COJIPANT, ET AL. 

(Filed 27 February, 1935.) 

Nuisance A b---Judgment for plaintiff in this action for ]private nuisance 
in operation of cotton gin is upheld. 

Plaintiff brought suit alleging defendant maintained a private nuisance 
in the operation by defendant of a cotton gin on property near plaintiff's 
dwelling. The trial court charged the jury, upon competent evidence, in 
effect that the ordinary, careful, and reasonable operation of a business 
vhich is not in itself a nuisance creates no liability to adjacent property 
ovners, but that liability would attach only upon its negligent and un- 
reasonable operation and maintenance: Held, the judgment upon the 
jury's rerdict in 1)laintiff's favor must be :~ffirmetl on :lppenl. 

CIVIL ACTIOS, before Daniels, J., a t  February Term, 1934, of PITT. 
The plaintiff lives in the to~vn of Farmrille, at the corner of Horne 

Avenue and Moore's Lane, Across the strect, about 50 'eet from plain- 
tiff's residence, the defendant constructed a cotton gin. The  plaintiff 
offered evidence tending to show that during tlie ginning season crowds 
of customers of the gin began to gather in and about tlie premises and 
upon the street; that teams stood in the stwet from about three o'clock 
in the morning until as late as one o'clock at night, and that  the drop- 
pings froin these t[>ams created noisome odors, and that the teams were 
fed in the street, and as a result hay and fodder were continually blow11 
across his premises. There was further evidence to thc effect that the 
defendant at the time complained of had no toilets upcn the premises, 
and that his customers used plaintiff's "back yard and woodpile to dump 
their refuse." Flies accumulated and the constant flow 3f lint and dust 
froin the cotton gin corered plaintiff's house and f u r n i t ~ r e  and furaish- 
ings. There was further evidence that  the gin caused a vibration which 
affected plaintiff's house. There was other e~ idence  of annoyance and 
inconvenience. 

The following issues were submitted to the jury:  
1. "Did the manner in which the defendant's gin n-as operated, its 

location, and environment constitute a nuisance, as alleged in the com- 
plaint ?" 

2. "If so, has the plaintiff been damaged by reason of said nuisance, 
as alleged in the complaint 1" 

3. "What damages, if any, is the plaintiff entitled tc, recover of the 
defendant ?" 

4. "Has tlie defentlant continued to operate said cotton gin in such a 
manner as to constitute a nuisance from the date alleged u p  to the 
preselit time, as alleged in the complaint ?" 

From judgment upon the verdict the defendant appenlcd 
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Ilarcling d Lee and John Ilill Paylor for ~ l a i n t i f .  
R. T .  Xartin and J .  B. Jamcs for de fendan f .  

B R ~ G D E S ,  J. W h a t  liability does tlie l aw impose upon the  o n n e r  and 
operator of a p r i ~ a t e  business n i t h  respect to  the r ights  of others in  the 
vicinity, and affected by such operat ion? 

T h e  t r i a l  judge instructed the ju ry  in  par t  as  fo l lo~vs :  
'(,I p r i ~ a t e  nuisance is  a n  act done unaccompanied by  a n  act of tres- 

pass, xliieli causes a substantial prejudice to the hereditaments, c70rpo- 
real  or incorporeal, of ano ther ;  tha t  is, to i ts  proper  r ights  and to i ts  
enjoyment. T h e  term nuisance, in  law, means annoyance, anything tliat 
works hardship,  inconvenience, o r  damage, o r  which essentially inter- 
feres with t h e  enjoyment of l i fe  o r  property. . . . I t  was the du ty  
of defendant i n  pu t t ing  u p  a g i n  there to p u t  u p  a g in  tha t  vould  not 
be lilrely i n  i ts  operations to  in jure  his  neighbors o r  to  constitute a 
nuisance, and  he  testifies tha t  tha t  i~ n h a t  he  did, and  lie and his  mit- 
nesscs testify that  i t  ha., not constituted a nuisance. . . . So, then, 
you h a r e  a clear-cut idea here a s  to whether o r  not the operation of the 
pin a s  constructed by tlie defendant has  constituted a nuisance of which 
tlic plaintiff m a y  especially complain. . . . I f  the evidence satisfies 
you by  its greater  wriglit tha t  dur ing  the ginning season the  deftndnnt  
cncour:~ged and perniitted perqons bringing cotton to be ginned at his 
gin to park their  n agoils, carts,  and  teams in the  street i n  f ron t  of plnin- 
tiff's home. fo r  tlic defcnclant's c o n ~ e n i e n c e  i n  operat ing his  gin, nntl to  
remain i n  said street long hours, d a y  and night,  dur ing  said ginning 
season. fo r  said purposes, l i t tering the street n i t h  droppings f rom the 
team and driver?, permitted by  the  defendant to remain a n  unreasonable 
time i n  the strect, emit t ing odors which irnpaired the comfortable occu- 
pancy of the  plaintiff's liomc, thcn tha t  ~vould  constitute a nuisance. 
. . . T h e  location and  the builtling of the gin on a lot opposite the 
l~laint i f f ' s  lot cannot be considcrctl by you as  c o n s t i t u t i ~ ~ g  a nuisance. 
I t  is a u w n l  and riccessary cs tnh l i~hment  and  one quite necessarv in a 
cotton country like ours, f o r  the pmpose of ginning one of tlie pr incipal  
c r o p  of tliis count r~- ,  and  tlic mere fac t  that  the defendant built his gin 
acrosi the itrect only i 0  feet f r o m  the  plaintiff's home cannot of itself 
con-tltutc n i ~ n i s n ~ i c r ,  b c c a u ~  it  n a s  a Icgi t i~nute th ing  f o r  tlie dcfel~il- 
;111t to do. . . . T h e  Ian does not recogl i i~e  every business o r  use of 
p r o l w t y  as  a nuisance tliat iniparts  a d e p e  of impur i ty  to the a i r ,  fo r  
if sucali ncLlc the case t o n n s  co111tl i ~ o t  he built  or l i fe  111 coriipact c20m- 
:~ l l l i~ i t i es  tolc~atecl,  a ~ ~ d  even tlie ordinary uses of property n.ould cer- 
t a l l11  lw i ~ ~ t c r f e r e d  ni t l l ,  for  111 1)roportion to  the  sparseness or com- 
pact~iess  of a l ~ o l ~ u l a t i o ~ ~  tlie a i r  is  pure  o r  impure.  011s c a ~ n i o t  rea- 
sonably occupy a tluclling-liousc or l)lace of business and  use any  Lind 
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of fuel therein without imparting more or less of impurity to the atmos- 
phere, and in proportion as these are aggregated in one locality are these 
impurities increased, but as these are among the common necessities of 
life, and absolutely indispensable to its reasonable enjoyment, tlle law 
does not recognize them as being actionable interference with the rights 
of others. u n l c ~ s  exercised in an  unreasonable manner. so as to inflict 
injury 011 another unnecessarily. . . . I charge you, gentlemen, that  
even if the building of the gin in that  locality diminisl~ed the ralue of 
the plaintiff's . . . property, you could not c0nsid.r that, because 
the defendant had a right to build it there, and if . . . the erection 
of any business building affected the property, residential property, near 
t ha t ;  that, even if that mere so, you could riot consider that as an ele- 
ment of damage, that  is the damage a man has to take who owns a 
residence, and as the gin was a business houw next to h i n ,  that  is a risk 
he takes in living in town. . . . The damages . . . that plain- 
tiff is entitled to recorer . . . must be damages which come directly 
and immediately from the nuisance caused by the defer,dant, and from 
nothing else. Any dust that  came f r o ~ n  the street, any dust that came 
from the coal yard, any lint cotton that  came from the cotton platform, 
must be eliminated. S o  damage can be charged against the defendant 
on account of any of these matters. . . . You must be very careful 
to eliminate these, and you must be very careful to el in~inate from any 
damage that  you may give to the plaintiff any depreciation in tlle value 
of its property, brought about by the building of this gin on the street 
opposite him, because he had a right to build i t  there." 

The  foregoilig instructions of the trial judge state substantially the 
applicable rules of law as heretofore established by the decisions of this 
Court. Duffy v. Neadou;s ,  131 N .  C., 31, 42 S. E., 4E80; Lazcrence v. 
S i s s e n ,  173 N .  C., 359, 91 S. E., 1036; Cook v. X e b a n ? ,  191 N. C., 1, 
131 S. E., 407; I i o l f o n  v. Oil  C'o., 201 K. C. ,  744. The  prevailiiig idea 
in these cases, and others of like import i n  other jurisdictions, is that  a 
legitimate and proper business enterprise located in a town, which enter- 
prise is not in itself a nuisance, is subject to no liability to adjacent 
property owners, or others in the vicinity, for the ordinary, careful, and 
reasonable operation of the business. I t  is the negligent and unreason- 
able operation and maintenance that  produces the nuisance, and the 
nuisance thus created imposes l i ab i l i t~ .  

The jury, upon competent evidence and correct inst~uctions of law, 
fou~it l  the nuisance and awarded compensation. Hence, the judgment 
upon the verdict is approved. 

Affirmed. 
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MRS. RUTH HOWELL HOLnIES, WIDO\V OF S. T. HOI,hlES, DECEASED, v. 
11. G. BROWN COMPAKP, INC., EMPLOYER, A K D  LUMBER MUTUAL 
CASUALTT COJIPAST O F  S E W  TORK, CARRIER. 

(Filed 27 February, 1033.) 

1. Master and Servant F b 
Each of the antecedent elements of an i n j u r ~  by accident, which arises 

out of and in the course of emplo~ment, is necessary to an award of com- 
pensation under the Workmen's Compensation Act. 

2. Master and Servant F i-Findings of Industiial Commission supported 
by competent evidence are binding upon courts upon appeal. 

The Industrial Commission found upon competent supporting evidence 
that claimant's i n j u r ~  did not arise out of his employment. Upon appeal 
the Superior Court interpreted this finding in the light of the evidence 
hefore the Commission, but reached the same conclusion : Held,  the 
finding of the Commission was binding on the court, and i t  was I ~ i t h a u t  
authority to interpret the finding in the light of the evidence, but as  the 
same result \Tas reached the error \vas harmless. 

, ~ P P E A L  by  plaintiff f r o m  J Ioore ,  Special Judge, a t  December Term, 
1934, of CHOKAK. M i r m e d .  

This \vas a proceeding brought under  the Workmen's Compensation 
Act by t h e  dependent widow of S .  T .  Holnies to  determine the liability 
of cmploycr and carr ier  fo r  the death of her  husband. 

T h e  evidence tends to show tha t  the deceased, a n  ernployec, iuffercd 
f a t a l  i n j u r y  n h i l e  i n  the  course of h i s  employment;  tha t  said f a t a l  
i n j u r y  n a i  i~if l ic t rd 1,- a pistol i n  t h e  hands of one Short ,  who ininietli- 
ately killed liirnself with the same pistol. F r o m  the  evidence more than 
one inference might  reasonably h a ~ e  been drawn, a n d  t h e  h c a r i ~ i g  Com- 
missio~ler  found .'as a fact  tha t  the dea th  of the deceased \\-as not the 
result of a n  accident which arose out  of and i n  t h e  course of his  employ- 
ment," and  issued a n  x ~ v a r d  denying compensation and  dismissing the 
. . 

c l a m .  
F r o m  the a n a r d  by the hear ing  Colnmissioner the  plaintiff appealed 

to the ful l  Commission, which foulid as  a fact  ( ' that the  murder  of the 
deceased did not arise out of his  emplopien t , "  and concluded tha t  '(corn- 
pensation n a s  properly denied." 

F r o m  the fu l l  Cormnission the  plaintiff appealed to the Superior  
Court.  T h e  judgment of the  Superior  Court  contains the following: 
". . . I t  heing conceded by the plaintiff and  the  defendants tha t  the  
evidence before the hearing Conlmissioner and  before the Indus t r ia l  
Corrimission ~ v a s  u11contradicted and  u n t l i s ~ u t c d ,  a n d  t h a t  the  fa r t s  a re  
as  the evidence tentls to show, and tha t  the findings of the hearing Com- 
missioner and  the I l ldustr ia l  Commission should he interpreted i n  con- 
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necticln v i t h  said undisputed evidence and, so interpreted, mean that  
in the mind of J. J. Short, murderer of S. T. Holmes, deceased, there 
was a connection between the murder and the employml?nt, growing out 
of the fact that  Holmes had spoken to Short about taking too long 
on trips to Sorfolk  for his employer, and out of the fact that Short 
crroncously and irrationally thought that  Holmes \yap responsible for 
reductions in Short's earnings and for the conditions under which Short 
was working, but that  such connection was an irrational one, and due 
to the abnormal and disordered condition of Short's m nti, and further 
that there was no personal g r i ~ r a n c e  on the part of Short against IIolmes 
discoi~nected with the employment, and further, the n-urder was com- 
mitted in the course of the emplopment." I t  is then adjudged, "upon 
considcrntion of the above and of the evidence offered before the hearing 
Comn~issioner and the Industrial  Commission, and of the findings of the 
hearing Commissioner and the Industrial Con~mission as herein con- 
ceded and intcrpretcd, . . ." that  the a ~ w r d  be affirmed and the claim 
dismissed. 

From the judgment of the Superior Court tlie p l a i ~  tiff appcalcd to 
the Supreme Court, assigning error. 

I lerbert  1;eary and Xc, l ful lan (e. X c ~ l I u l l a n  for appel lonf  
Il'nlicr I loy le  atzd IP. D. P r u d e n  for appellees. 

S t ~ ~ : s c r ; ,  J. "The condition antecedent to compen:~ation is the oc- 
currelice of an (1) injury by accident ( 2 )  arising out 01' anti ( 3 )  in the 
courscb of e~iiployne~it ."  Conrad v. F o u n d r y  Co., 198 2'. C., 723 .  The 
first and third antecedent occurrences are found for the plaintiff, but 
both 111~ 11c:wiilg Conimissio~le~ and the Illdustrial Commission found 
that tlie death of the tlcceasetl (lid not arise out of his employment, n.hic1i 
f i ~ ~ d i n g ,  since it is supported by competent evidence, mas b i ~ ~ d i n g  upon 
tlie Superior Court and is b i n d i ~ ~ g  upon us. 17'inberry 7%. Farlcy Stores, 
Ill(., 90-1 S. C., 7 9 ;  TTTcbb v. l ' o m l i ~ s o n ,  20". C., 860, and cases thcre 
cited. 

Thc  judge of the Superior Court was bound by the f i ~ d i n g s  of fact of 
tlie Commission, and was without authority to add tliwcto or to take 
t l i ~ r c f r o n ~ ,  by reason of any concession made by the parties as to the 
~iicaniiig of such findings interpreted in  the light of the cvidence. How- 
ever, if his Honor predicated his judgment upon any conception that  
such coilccssion in ally m y  effectd tlie findings of fact it was harmlcss 
error, since the same result, i~amely, an  affirmation of tlie judgment of 
the Commission, should have been reached upon the facts found, which 
were conclusire. 

Llffi~.med. 
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X E L L I E  RIBT LII\'COIX, ADMISISTRATRIS, V. ATLAXTIC COAST LISE 
RAILROAD COMPAVY. 

(Filed 27 February, 1935.) 

1. Trial  D a-On motion of nonsuit a l l  t h c  evidence is t o  be considered i n  
t h e  light most farorable  t o  plaintiff. 

Upon a motion as  of nonsuit all the ex-idence \vhich makes for plain- 
tiff's claim or tends to sultport his cause of action is to be considered in its 
most favorable light for plaintiff, and he is entitled to erery reasonable 
intendment thereon and every reasonable inference therefrom. C. S., 567. 

2. Same-Sufficiency of evidence upon motion of nonsuit. 
A showing sufficient to support plaintiff's claim carries the case to the 

jury over defendant's motion as  of nonsuit, and plaintiff's case may be 
e<tablished by circumstantial evidence, and mere discrepancies and con- 
tratlictioi~c, elen in plaiutiKs cvirlcncc, are not sufficient to warr:ult the 
17 ithdrawal of the case from the jury, since the weight and credibility of 
the testimony is for the jury, but where the evidence is so slight as  not 
re:tsonxbly to n-arrant the inference of the fact in issue the motion should 
be alloned. 

3. Trial D d- 
The competency of evidence and witnesses is for the court, while their 

credibility is for the jury. 

4. Segligence D c- 
When more than one legitimate inference can be drann  from the eri- 

dcnce the question of proximate cause is for the jury. 

5. Same- 
Thc iwue of contlihotory negli~ence ih ordinarily for the juiy. and i t  

is only nhen the plaintiff proves himself out of court that :I nonsuit for 
contributory negligence should be allo\\ed. and even then, in Itloper in- 
stzmcrs and upon wfficient shorring, plaintiff may be entitled to go to the 
j u r ~  on the doctrine of last clear chance. 

6. Railroads D b--Held, milroad's motion of nonsuit i n  this  action f o r  
death of intestate killed a t  crossing, should h a r e  been denied. 

In this action to recover for intestate's cleat11 resulting from a collision 
of intestate's car with a train a t  a railroad crossing, defendant railroad 
company moved for nonsuit on the ground of contributory negligence for 
that intestate did not stop the car before driving upon the traclis: Hcld, 
thc motion should have been denied under the evidence, considered in the 
light most favorable to plaintiff. 

F PEAL by plaintiff f r o m  Sinelail., J., a t  October Term, 1934, of 
BEA~FORT.  

C i r i l  action to recover damages for  the death of plaintiff's intestate, 
alleged to have been causrd hy the wrongful act, neglect, o r  default of 
the  defendant, instituted under  section 11 of the  N o r t h  Carolina Work-  
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men's Compensation Act on behalf of the insurance cal-rier, and prose- 
cuted as provided by the statute in the name of the personal representa- 
tive. B r o w n  v. R. R., 202 S. C., 256, 162 S. E., 613; S. c., 204 N. C., 
668, 169 S. E., 419. 

T h r  facts are these: Plaintiff's intestate was killed 10 January ,  1933, 
at a ].ailroad crossing near Washington, S. C., in a collision between 
the automobile or truck in which he mas riding and a tiaain operated by 
the defendant. I t  appears from the plaintiff's evidence that the train 
approached the crossing a t  a speed of 45 or 50 miles a11 hour without 
signals or  warning of any kind;  and that  plaintiff's intestate's view was 
obstructed so that he could not see the oncoming train until he was 
within 3 or 4 or 5 feet of the track. Other witnesses sa.d he could have 
seen the train 20 or 25 feet from the track. H e  drove upon the track 
and was hit by the train. 

I t  is conceded by defendant that  plaintiff's evidence is sufficient to 
carry the case to the jury on the issue of negligence, bui defendant con- 
tends the evidence of contributory negligence is such as to bar a recovery, 
and that  the judgment of nonsuit should be sustained. 

From a judgment dismissing the action at the close of all the e~ idence  
the plaintiff appeals, assigning error. 

Ruarl,, & R u a r k  for plaintif f .  
T h o m a s  11'. Davis  and  X a c L e a n  (e. R o d m a n  for d e f e n d a n f .  

STACY, C. J. On considering a motion to nonsuit uncer the Hinsdale 
Act, C'. S., 567, or a demurrer to the evidence, i t  is established by numer- 
ous decisions : 

1. That  the evidence which makes for plaintiff's claim, or tends to 
support his cause of action, is to be taken i n  its most fa7,orable light for 
the plaintiff, and he is "entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every reasonable inference to be drawn 
therefrom." Dickerson v. Reyno lds ,  205 N .  C., 770, 172 S. E., 402; 
Jones  v. Bagwel l ,  an te ,  378; S a s h  1;. Roys ter ,  189 S. C.. 408, 127 S. E., 
356. 

2. That  mere discrepancies and contradictions, even in the plaintiff's 
evidence, are matters for the jury and not for the court. S e w b y  v. 
R e a l t y  C'o., 152 K. C., 34, 108 S .  E., 323; Shel l  v. R o s e m a n ,  15.5 N. C., 
90, 71 S. E., 86. 

3. Tliat the facts in issue may be established by circbumstantial evi- 
deiice as well as by direct proof. L y n c h  v. T e l .  Co., 204 K. C., 252, 
167 S .  E., 847; Fitzgerald  a. R. R., 141 K. C., 530, 54 S. E., 391. 

4. That  the competency of evidence and witnesses is for the court, 
while their credibility is for  the twelve. 8. v. Beal ,  199 N. C., 278, 154 
S. E., 604; Cogdell  v. R. R., 129 x\'. C., 398, 40 S. E., 202. 
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5. That  a showing sufficient to support the plaintiff's claim carries the 
case to the jury. Brown c. R. R., 195 N. C., 699, 143 S. E., 536; C o s  
v. R. R., 123 3. C., 604, 31 S. E., 848. 

6. That  if the evidence be so slight as not reasonably to warrant the 
in f~ rence  of the fact in issue, the court will not leave the matter to the 
speculation of the jury. Eller c. R. R., 200 N. C., 527, 157 S. E., 800; 
Poorey  v. Sugar  Co., 191 S. C., 722, 133 S. E., 12;  B r o w n  v. Kinsey, 
81 N. C., 245. 

7. That  when more than one legitimate inference can be drawn from 
the evidence, the question of proximate cause is to be determined by the 
jury. TT1adsuorth c. Truck ing  CO., 203 S.  C., 730, 166 S. E., 898; 
Stultz c. Thomas ,  182 N .  C., 470, 109 S. E., 361. 

3. That in negligence cases the issue of contributory negligcmce is 
ordinarily for the twelve. Hutner v. R. R., 109 N. C., 695, 155 S. E., 
601; S m i f h  c. R. R., 200 N. C., 177, 156 S .  E., 508. 

9. That  only when plaintiff proves himself out of court is he to be 
nonsuited on the evidence of contributory negligence. Baker  1 . .  R. R., 
205 S. C., 329, 171 S. E., 342; Harrison v. R. R., 194 S. C., 656, 140 
S. E., 598. 

10. That  notwithstanding the contributory negligence of the plaintiff, 
he may still recover, in proper instances and upon sufficient showing, 
under the doctrine of the last clear chance. J e n k i n s  v. R. R., 196 N. C., 
466, 116 S .  E., 83; Redmon c. R. R., 195 N. C., 764, 143 S. E. ,  829. 

Applying these principles to the facts of the instant case, it  ~ o u l d  
wen1 that the motion to riolisuit should hare  been ouerruled. There was 
error in sustaining it. Speaking to a similar situation in l l a ~ r i s  v .  
R. R., 199 K. C., 798, 156 S.  E., 102, i t  was said:  "That law in this 
State does not impose upon the driver of a motor vehicle, on his ap- 
proach to a public crossing, the duty, undcr all circumstances, to stop 
his vehicle before driving on the crossii~g. Whether under all the cir- 
cumstances, as the evidence tends to show, and as the jury may find from 
the evidence, the failure of the driver to stop, as  well as to look and 
listen for an approaching train a t  a railroad crossing, was negligence 
on his part, is ordinarily a question involving matters of fact as well as 
of law, and must be determined by the jury under proper instructions 
from the court. This principle has statutory recognition in this State." 
See, also, Keller v. R. R. and Davis  v. R. R., 205 N. C., 269, 171 S. E., 
73, and cases there cited. 

Reversed. 
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BlARTIId ELIZABETH DAVIDSO?;, sr HER NEST FRIEND. C. R. DAVIDSOX, 
v. W E S T E R S  UNIOS TELEGRAPH COMPANY ICT AL. 

(Filed 27 February, 1936.) 
1. Trial D a- 

Where the evidence is sufficient to support a verdict in plaintiff's favor, 
defendant's motion as  of nonsuit is properly overruled. C .  S., 567. 

2. Automobiles D b - Evidence held sufficient f o r  jury o n  issue of 
whether  employee was acting i n  scope of authority at t ime of injury. 

TYhere there is evidence that defendant telegraph company linew or 
should have known that its employee, hired to deliver messages by bicycle, 
was in the habit of using his automobile to d e l i ~ w  messay:es, and that the 
employee, while driving the car in delivering telegrams, negligently in- 
jured plaintiff, the evidence is suficient to overrule defendant's motion 
of nonsuit, based upon the defense that the employee was not acting 
l ~ i t h i n  the scope of his authority a t  the time of the injury. 

3. Trial D a- 
Defendant's evidence, which conflicts with that tending :o s u ~ l ) o r t  plain- 

tiff's claim, is not to be considered on motion to nonsuit. 
SCIIESCK, J., took no part in the consideration or decision of this case. 

APITAL by defendants f r o m  Finle~j ,  J., a t  August  Term,  1934, of 
B ~ S C O B Z B E .  

Civil action to reco~-er  damages f o r  alleged negligent injury.  
T h e  fac t s  a r e  these: O n  S a t u r d a y  evening, 11 June ,  1932, P e a r l  31. 

B r a &  started with two children, each about fire years of age, to  see a 
ball game. T h e y  rode to the ball pa rk  on a street car.  Upon al ight ing 
a t  the intersection of Southside and  Biltmorc. avenues (,f,sheville), the. 
passed i n  f ron t  of the  street ca r  i n  order to  reach the  lef t  curb.  ,in 
automobile was seen approaching the  intersection a t  a h igh ra te  of 
speed, 30 to  45 miles per  hour .  T h e y  stopped i n  f ron t  of the street car  
and  just lef t  of the  t rack  to allow th i s  automobile to pass. Miss  B r a n k  
testified: I was  holding the  litt le boy with rrly r ight  ham1 and  t h e  litt le 
g i r l  with m y  left. W e  were al l  i n  a row. I said look there is a ca r  
coming. El izabeth looked around, just turned her  head like this, not 
ller body, p u t  out her  head to see the  car, when i t  h i t  h t r .  I t  brushed 
my clothes across m y  knees and  I jerked m y  head back to keep i t  f r o m  
h i t t ing  m y  face. 

T h e  automobile tha t  h i t  the  plaintiff was owned and  operated by 
Woodrow Nil ls .  H e  was a MTestern Union messenger bcy. H e  had  on 
h i s  un i form a t  the time. H e  was seen leaving the  office o '  the defendant 
with some messages 25 or  30 minutes  before the  accidei t .  Telegraph 
blanks were also i n  t h e  car.  H e  had  been using his  automobile in  deliv- 
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eriiig messages for a couple of months or longer. " I t  was generally 
locked back behind the office; sometimes out in the field. . . . H e  
noultl get in it, go off delireriilg messages, and collie back." 

Woodrow Mills testified: The  little girl jerked loose from her aunt's 
harid and ran into my left fcnder. . . . I ~ v a s  hired as a b i c~c le  mes- 
scngc.r. . . . I usually use the car for going bet~vecn home and work 
to keep from riding the bicycle. The reacorl T urrtl i t  this particular 
day it hat1 been raining ant1 tlie street were pretty slick and I >as  tired, 
ant1 I just decided to usc my automobile instead of the bicycle. . . . 
I did riot I i a ~  c perrriission from any officer of the Wcstcrri Griiori Tele- 
graph Company to use the car on this occasion, and 110 one knew I used 
it but myself. 

r 3 I l ie  nimager. of tlie Llslicville office of tlie corporate defendant testi- 
fied that llc lint1 rio idea Woodrow Mills onnet1 an automobile, or was 
using one to deliver messages. 

Tlie jury returned the following verdict : 
''1. Was the plaintiff injured by tlie uegligeiice of tlie dcfendalit 

Yootlrolr Rlilk, as alleged in tlic complaint 1 A. 'Yes.' 
"2. YTa< the wid  JVoodrow Irlills a t  tlic time of such injury eaiployetl 

by the c!cfe~~clant TT'caterl~ Union Telegraph Cornpmiy, and acting n itliir~ 
the scope of his authority, as  alleged in the c o n i p l a i ~ ~ t ?  A. 'Yes.' 

"3. JVlint damage, if any, has the plaintiff sustained? A. '$5,000.' " 
Judg~ l~e l i t  on the vertlict for plaintiff, from which tlie defc~~idat~ts  

appwl,  assigning as error the refusal of the court to dismiss the actio~l 
as i n  case of nonsuit. 

Si ILT, C'. J. Tlic case is liere oil demurrer to the exidence, uhich 
aniply sup1)orti the vcrtlict. This is sufficierit on inotioll to ~~onyu i t .  
C. S., 567;  Lzncoln v.  R. li., ante ,  7 8 7 ;  Brunsuick C o u n t y  a.  T r u s t  Co., 
206 9. C'., 127, 173 S .  E., 327; Lutnbcr C'o. L .  P o x ~ r  Co., 206 S. C., 
515, 174 S. E., 427. 

I t  is tstablislied by the sccol~tl issuc, under presumably correct ill- 

structions, as tlie charge is riot in tlie record, that Wooclron. l l i l l s  n a s  
acting nitliin tlie scope of his authority as all employee of the curporate 
tlcfe~iclant when the iiijury occurred. I t  is likenise in e~itlclicc that 
the defeiidaiit knev, or should have hnow~i, that Mills nas  in the hah i t  
of usllig his automobile to deliver messages. Tliis distinguishes tlie case 
from Hughes u. l ' c l .  C'o., 2 1 1  Iona ,  1391, 236 N. W., 8, and ICennedy 
v. Union Charcoal d C l ~ e i n .  C'o., 156 Tenn., G G G ,  57 Ll. L. R., 733, cited 
and relied upoil by appellants. 
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Thtb defendant's evidence, which conflicts with t h a t  tending to support  
the plaintiff's claim, is not to be considered on demurre r  o r  motion to 
nonsuit. Harrison n'. R. R., 194  N. C., 656, 140 S. E . ,  598. 

T h e  case 11-as properly submitted to  the  jury. 
No error .  

SCHESCI~,  J., took no par t  i n  the  consideration or  deci!;ion of this case. 

MRS. E T H E L  LOSG B U N T I S G  v. J O H X  O L E S  'BUNTIXG. 

(Filed 27 February, 1935.) 

Mortgages H j-Purchase of property a t  foreclosure )sale by wife of 
mortgagee upheld a s  between t h e  parties upon t h e  facts of this  
case. 

Defendant executed a mortgage to his half-brother to secure payment 
of a note, and within four months thereafter defendant went into bank- 
ruptcy. The bankruptcy court adjudged the mortgage valid and not a 
voidable preference and approved and confirmed the order of the referee 
which did not find that there was any equity over and above the mortgage 
debt, and which did not restrain the mortgagee from exercising the power 
of sale contained in the instrument. Thereafter the mortgagee fore- 
closed under the instrument and the mortgagee's wife bid in the property 
a t  the sale and instituted this action in ejectment against the mortgagor: 
H('ld, the evidence tended to show that the trustee in bcnkruptcy saw no 
equity and abandoned any claim he might hare, or a t  least asserted none, 
in faror  of the mortgagor's creditors, and upon the record the foreclosure 
was valid a s  between the parties, and plaintiff was entitled to the relief 
prayed for. 

A \ ~ ~ b ~ ~ ~  by defendant f r o m  Devin, J., and  a jury, a t  November Term,  
1934, of EDGECOBIBE. N o  error .  

T h i s  is a n  action i n  ejectment, brought by the  plaintiff against defend- 
a n t  to recover t h e  possession of a t ract  of l and  descril~ed i n  the com- 
plaint,  containing about fifty-seven acres. T h e  case v-as t r ied before 
Hon.  W. A. Devin, judge presiding, and a jury, a t  the  Kovember Term,  
1934, of the Superior  Cour t  of Edgecombe County. 

Plaintiff introduced i n  evidence a mortgage deed f r o m  J. 0. B u n t i n g  
t o  J. A. Bunting,  dated 19 J a n u a r y ,  1932, and  registered i n  Book 317, 
a t  page 111, Edgecoinbe Courlty registry. T h e  plaintiff introduced i n  
evidence a deed f r o m  J. A. Bunting,  mortgagee, t o  E t h e l  Long Bunting,  
dated 1 7  November, 1933, registered i n  Book 324, a t  page 547, Edge-  
combe County registry. T h e  plaintiff offered i n  e v i d e x e  the findings 
of facts  and  order  upon t h e  claims of J. A. B u n t i n g  by  R. W. Herr ing ,  
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referee in bankruptcy. said order being dated 30 June,  1933, nliicll is 
admitted by defendant to be a true copy. I'laintiff offered in eritleiicc 
order of Judge I. 11. Meekins coilfirming the report or order of the 
referee, dated 30 September, 1933, ~111ich is admitted by defendant to be 
a true copy. I n  this order there is no finding that  any equity exists 
over and above the mortgage debt, nor is the mortgagee restrained from 
exercising the lmver of sale contained in the mortgage. J. 0 .  Bunting, 
n i th in  four nlontl~s after giving the mortgage above mentioned, filed a 
voluntary petition in bankruptcy. 

The judgment of Judge Xeekins, judge of the United States District 
Court in the Eastern District of S o r t h  Carolina, dated 30 September, 
1933, in part, is as follows: "It  is now therefore ordered, adjudged, and 
decrecd that  the findings of fact by Eon .  R. W. Herring,  referee in 
bankruptcy, to the aforesaid effect and tenor be and the same are hereby 
nppro~-etl, and said findings are hereby adopted, reiterated, and recon- 
firmed by the undersigned judgrl: I t  is now therefore still further 
ordered, adjudged, and decreed that the aforesaid mortgage deed ese- 
C L I ~ P ( I  hy Jolin Olen Bunting and wife, Farinie Bunting, securing a note 
of thirty-three hundred and fifty dollars ($3,350), is  hereby held to be 
a ~ a l i d  and subsisting lien on the property conveyed in said mortgage, 
and not a roidable preference." 

The issues submitted to the jury, and their answers thereto, are as 
follons: "(1) I s  the plaintiff entitled to the possession of the land 
tlevribed in tlie complaint, tlesigrlatetl as first t rac t?  A. 'Yes.' ( 2 )  
Does the defendant n rongfullp withhold possession of sarne ? A\. 'Yes.' 
(3)  Vl ia t  n a s  tlie re~i ta l  ralue of said land for the year 19342 A. 
'$150.00.' " 

On the first and second issues, the court below charged the jury, if 
they found tlie facts to be true as testified, and as the evidence tended 
to show, that they would answer the issues "Yes," and on the third 
issuc, on the disputed facts, the jury answered "$150.00." 

The defendant mntle sereral exceptions and assignments of error, and 
appealed to tlie Supreme Court. 

JI. C .  Sfnfon a n d  G i l l i a m  d? B o n d  for  p la in t i f f .  
I I c n ~ y  C'. U O U ~ P  and  I?. L. l'm19is f o r  d e f e n d a n t .  

CLARKSON, J. The  defendant gave his half brother, J. A. Bunting, a 
mortgage, on 19 January,  1932, securing a bond for $3,330, for the lalid 
in contro~-ersy. I n  default of the payments and in accordance with 
the p r o ~ i s i o ~ l  of the mortgage, tlie land was sold and purchased by the 
plaintiff, tlle wife of J. A. Bunting. This is an  action in ejectment for 
the poswssiool~ of the land. On this record, the trustee in bankruptcy is 
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not a p a r t y  a n d  is  making  n o  claim to the land. I t  is contended by 
plaintiff tha t  the ent i re  evidence shows t h a t  the bankruptcy court and  
the trustee i n  bankruptcy has  abandoned t h c  property t o  t h e  bankrupt  
and  his  mortgagee. W e  think, f r o m  the  present record, the foreclosure 
was valid between the  parties. T h e  evidence tends to show t h a t  t h e  
trustee i n  bankruptcy s a v  no equity and  abandoned a n y  (claim he  might  
have, a t  least asserted none. K O  doubt h e  saw tha t  t h e  value of the  
property was less t h a n  the  lien. Cunningham v. Long, I88 N. C., 613, 
and I r c i n  r .  l i a r r i s ,  189 N. C., 465. 

T h c  case of I saacs  c. I Iobbs Tie & T i m b t v  GO., 75 Lam Ed., p. 645 
(282 U. S., 734-739), cited by defendant, i s  not app l ica l~ le  to  the  facts  
i n  the present action. 

F o r  the  reasons given, there is 
hTo error .  

CHARLES H. LIPE v. CITIZENS BANK BSI) TRUST COI\IPBST ET AL. 

(E'iled 27 February, 1935.) 

1. Wills B +Executors and Sdministrators D b- 
\Yhen a person performs services under an oral aqree~nent, express or 

implied, that compensation therefor should be provided in the will of the 
person receiving tlie services, and no such testamentary p~~ovision is made, 
a cause of action accrues against the estate for breach o i  the contract or 
for tlie value of the services rendered. 

2. Limitations of Actions B a- 

A cause of actinn for breach of a contract to devise or for the value of 
services rendered in reliance upon such agreement accrues upon default, 
nliicli may arise from abandonment or anticipatory breach, but mliich 
usm1l.v arises upon failure to make testamentary provision as  promised. 

3. Wills B c- 
Plaintiff alleged that  lie performed services in reliance upon testatrix' 

oral agreement to will him all of her property. Testatrix' estate con- 
sisted largely of real estate : Held, upon the facts disclosed by the record, 
plaintiff's recovery was properly limited to the reasonable w l u e  of the 
services rendered. 

 PEAL by defendants f r o m  H a d i n g ,  J., a t  J u n e  Term,  1934, of 
C A B A R R ~ ~ .  

Civil action to  recover f o r  serrices rendered by  plaintiff to  Alice J. 
Bost dur ing  the last nineteen years  of her  life, i t  being alleged t h a t  i n  
1910 the  said ,\lice J. Bost "asked the plaintiff to  look af ter  and manage 
her afl'airs i n  general and render  such other services, and  to do other 
work f o r  llcr, as  she f rom t ime to t ime might  request, and  told h i m  if he 
would do so, tha t  she would make her  will l ea r ing  a l l  he r  property t o  
him." 
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Alice J. Bost died in 1929, learing a n i l l  in which she bequeathed to 
the plaintiff the sum of $3,000. She left an cstate, consistirig largely of 
rcal property. valued a t  approximately $16,000. Among the assets was 
a note of $330, esccutcd by the plaintiff to the deceased, ant1 upon which 
iiitcrest had been paid up to 26 March, 1928. 

Cpon denial of liability and issues joined, the jury returned the 
follon iiig T erdict : 

"1. Did defendant's testate, Mice J. Bost, and Chas. H. Lipe cuter 
into a contract, as alleged in the complaint? Answer: 'Yes.' 

"2. Did defendant's testatc, Alice J. Bost, breach said contract? 
Answer : 'Trs.' 

"3. Did the plaintiff Chas. H. Lipe render services to said Alice J. 
I3ost ill good faith, relying on her contract and agrccmcnt with Ilim, as 
alleged in the corrlplaint ? Answer : 'Yes.' 

''4. W i a t  amount, if ally, is plaintiff entitled to recover? Ansner :  
'$3,8f 5.' 

" 5 .  I s  the plaintiff's action barred by the three-year statute of limita- 
tion.;, as alleged in the ariswer? , h swer :  'So.' 

''6. What ~11111, if any, is the plaintiff indebted to the defendants by 
reason of tlie note set up  in tlle counterclaim? Ansn-er: '$250.00, with 
interest a t  G per cent from 26 hlarch, 1928.' " 

Tlic court instructed the jury that tlie plaintiff was not seeking to 
recover damages for breach of the allcged contract, but for the rc-ason- 
able value of the services relidercd by him to the said Alice J. Bost 
untler the contract (luring the last nineteen years of her life. Exception. 

Upon the ;th issue, rrlating to the statute of limitations, the jury was 
instructetl as follo\~-s: "The court charges you, gentlemen, upon all the 
~ \ i ( l r n c ( ~ ,  if you believe it to be true, i t  n-odd be your duty to aiisn-er 
the fifth is*ue 'No'; and the court has already aiisnered it 'So '  for you." 
Exception. 

Judgrneilt 011 tlie verdict for l)laintiff, from nhich  the defendants 
appeal, assigning errors. 

Ilartsell  cE I Iarfsel l  am? Crowell (e. Croicell for plaintiff .  
2. - 1 .  Slorris ,  Jr. ,  and B. S. TT'illiams f n ~  defendants.  

S ~ a c ~ ,  C. J. This is the same case that  was before us at the Fall  
Term, 1933, opinion filed 25 February, 1934, and reported in 206 K. C., 
24, 173 S .  E., 316. 

I t  is established by the decisions in this jurisdiction: 
1. That  when services are performed under an oral agreement, express 

or implied, that  con~pensation is to be provided therefor in the n i l l  of 
the party receiving the benefit, and no such provision is  made, an action 
d l  lie to recover for the breach, or to prevent an  unjust enrichment, if 
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need be, on the part  of the recipient of such services. Grantham v. 
Grantham, 205 K. C., 363, 171 S. E. ,  331; Ilager v. 'Whitener, 204 
N .  C., 747,169 S. E., 645; Redmon v. Roberts, 198 N .  C., 161, 150 S .  E. ,  
881; Brown v. TVilliams, 196 N .  C., 247, 145 S. E., 233; L)eal  v. Wilson, 
178 N. C., 600, 101 S. E., 205; Patterson v. Franklin, 1168 N .  C., 75, 
84 S .  E., 1 8 ;  Whefstine v. Wilson, 104 N .  C., 385, 10 S. I:., 471; hliller 
v. Lash, 85 N. C., 52. 

2. That  the cause of action accrues a t  the time of default, which may 
arise from abandonment or anticipatory breach (Shore v. Holt, 185 
N .  C., 312, 117 S .  E., 165), but which usually results f-om failure to 
make testamentary provision as promised. Harrison z .  Sluder, 197 
N. C., '76, 147 S. E., 684; Fertilizer' Co. v. Eason, 194 Zi. C., 244, 139 
S. E., :376; Brown. v. TVilliams, supra; Pafferson v. Frznklin, supra; 
IIelsabc>cli v. Doub, 167 N .  C., 205, 83 S. E., 241; Freeinan v. Brown, 
1.51 N. C., 111, 65 S. E., 743 ; Whetstine v. Wilson, supra; Xiller v. 
Lash, s~~pra .  

3. That  the measure of damages, or recoverable compensation, on facts 
such as disclosed by the present record, is the reasonable value of the 
services rendered. Gran,fham 2.. Granfham, supra; SesEitt v. Donoho, 
198 N .  C., 147, 150 S. E., 875; Patterson v. FranX.lin, supra; Faircloth 
v. lienlaw, 165 N. C., 228, 81  S. E., 299; 25 R. C. L., 307. 

Applying these principles, as gleaned from the authorities, to the facts 
of the instant case, it would seem that the rulings, both as to the meas- 
ure of recovery and the statute of lin~itations, are amply supported by 
the tlecisions. Xothing was said in IIayman 1;. Bavis, 182 N .  C., 563, 
100 S. E., 554, or i n  .JlcCurry v.  Purgason, 170 N .  C., 463, 87 S. E. 
244, which militates against any of the conclusions above stated, but, in 
reality, all that was said in these cases, when properly interpreted, fully 
accords with said conclusions. The  verdict and judgment will be upheld. 

N o  error. 

J. R. P R I C E  v. ASHEI ' ILLE GAS COMPANY; R. P. COBB v. ASHEVILLE 
GAS CORIPASY; A X D  LOKNIE B U C K S E R  v. BSHEVILLE GAS COX- 
PANY. 

(Filed 27 February, 1035.) 

Laborers' and Materialmen's Liens B c- 
Persons employed by an agent of the principal contractor to perform 

certain work on the premises may not recover of the owrler for the value 
of such labor merely upon a showing that they performed the work and 
that the owner received the benefit thereof. C. S., 2437. 
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APPEAL by  defendant f r o m  F i n l e y ,  J., a t  October Term,  1934, of 
BUXCOMBE. 

C i ~ i l  actions, instituted i n  a court of a justice of the  peace to rccorer 
fo r  services rendered and  to enforce laborers' liens, consolidated on 
appeal i n  the Superior  Court  and  tried together, as  all  three cases rest 
upon t h e  same fact  situation. Fleming r .  Hollemarz,  190 X. C., 449, 130  
S. E., 171. 

O n  26 J u n e ,  1933, Vernon Moore agreed with the Asherille Gas  
Company to ~ r i r e ,  brush, scrape, and  paint  certain gas holders. tanks. 
steam boxes, including s tructural  work and  smokestack, fo r  the sum of 
$235.00. 

T h e  plaintiffs Jvere employed by a n  agent of the contractor to do the 
paint ing 011 said job. T h e y  seek to recowr  of the  defendant and  to 
enforce laborers' l iens i n  the follov,ing amounts :  J. R. Price.  $7.35; 
R. P. Cobb, $14.10; Lonnie Buckner, $13.90. 

T h e  j u r y  aiis~vered the simple issues of debt (no  others n r r e  sub- 
mi t ted)  i n  f a r o r  of the  plaintiffs i n  the amounts  claimed. Judgments  
on t h e  rcrdicts,  f r o m  ~ v h i c h  the  defendant appeals, asqigning errors. 

Sanford IT'.  Brown for p l a i n f i f s .  
Jones  CE TT'ard for de fen t lan f .  

STACY, C. J .  T h e  f o l l o u i i ~ g  i n s t r u c t i o ~ ~ ,  assigned by the tlcfciiilnnt as 
error ,  discloses the theory upon nhicl l  the cases were t r i ed :  

"The plaiiitiffs claim that  they n ent tlicre mid tlld some n oi li O I L  tlic 
property of the tlcfcndnnt i n  the n a y  of paintirig, alid tha t  the defcwtlalit 
got tlic benefit of this n o r k ,  arid, nothing else a p l w a r i ~ ~ p ,  they ou_rrllt to 
be entitled to the ~ a l u c  of the work by rea\on of the fact that  it \ \ a s  
done and acceptcd by the dcfc idan t  on the c;tltni~funi m e r u / i  idea." 

T h e  larv iq otliernise n i t h  r e y ~ e c t  to snbcontractors nl io  seck to re- 
corer,  i ~ o t  of t h e  contractor, their p r i n c i l ~ a l  debtor, hut of the  owner, aild 
to ellforce laborers' lienq. C. S., 2437;  Rose c. Davzs, 188 S. C' ,  35>, 
124 S. E., s T 6 ;  Fozinclr!y C'o. c. . I lziminunl C'o., I72  S. C., 701, 90 
S. E., 923. Tlius, i t  noultl  seem, the t l ~ c o y  of the trial,  upon the facts  
d e ~  eloped, n as not accordant n i t l i  the rights of the partie-.  

It follons, tlicreforcl, tha t  n nen  t r i a l  must  be annrdecl. I t  is so 
ordered. 

X e w  trial.  
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W. REICSE SHORE ET AL. V. SORFO1,Ii SATIOSAL EANIi OF C'OMi\IERCE 
aso STATE PIASTERS BASIi AXD TRUST COJIPA:'X ET AL. 

(Filed 27 February. 1036.) 

Trial H b 
Where tlie parties waive a jury trial and agree that tlie court should 

find the facts. and the court fails to find the material f a c ~ s ,  the case may 
he remanded for sufficient and definite findings of fact upon appeal from 
the jutlsment rendered therein. C'. 8.. 369. 

APPEAL f r o m  Devin,  J., a t  Special December Term,  3934, of SASH. 
R e m m ~ ~ l e d .  

T h i s  i s  a n  action pr imar i ly  by  the beneficiaries under  t h e  n i l1  of the 
l a te  -1. E. Shore, asking t h a t  i t  be decreed t h a t  two ceriain judgments 
held by t h e  respectire corporate defendants  did not constitute liens 
upon a certain lot of land i n  the town of Rocky l f o u n t ,  ;nd  do not now 
constitute liens upon  a certain t rus t  fund  derived f r o m  t h e  sale of said 
lot. T h e  plaintiffs allege and  contend tha t  -1. E. Shore  was the owner 
of said lot a t  the t ime of his  death,  and  tha t  they a r e  no.s, by vir tue of 
his  will, the  owners thereof. T h e  defendants allege am1 contend tha t  
P. ( I .  Shore  Tvas the owner of a n  undivided one-half intercst i n  said 
lot, :111tl tha t  the  judgments held by them against P. C. S lore were liens 
against said interest,  and a r e  iiow liens against the t rust  funtl derived 
froin the S : I ~ C  thereof. T h e  plaintiffs' claim is  based upon the  allega- 
t i o ~ l  tha t  1'. e. Shore took title i n  his  namc t o  various t racts  of l and  
which were bought v i t l l  joint funds  of a par tnership cox  posed of P. C. 
Sliorc : u d  *\. E. Sliorc, and s u b q u c l i t l y ,  when i t  was the purpose to  
make a division betweell t h e  partllers of said t racts  of land, by reason 
of :I mis td ie  ill :I certain deed only a one-half interest illstead of the 
~r l io le  interest i n  said lot was coiireyed to A ,  E. Shore, and tha t  while 
the bare legal ti t le to one-half interest i n  said lot a t  the l ime said judg- 
iilciits l,vcl~e docketed was i n  1'. C. Shore, the  equitable tit le to said oue- 
half iutercst was ill A. E. Shore, where likewise was rested the  legal 
ti t le t o  t h e  other  one-half interest. 

T h e  case c n i e  on to be heard  a t  term t ime and, by conselit of the  
pnrtics, t r i a l  by j u r y  \ \ as  n - a i ~ e d  and  agree~nent  entered into tha t  tlic 
court might  find tlic facts  a n d  render judgment based upon its conclu- 
sioiis of law, as p r o ~ i d e d  by sections 568 and  569 of Coiisolitlatcd 
Statutes. 

F r o m  judgiileiit a d w r s e  to  them, the  corporate defendants appealed to  
the Supreme Court ,  assigning error .  
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S p r u i l l  cf S p r u i l l  and  S. L. S r r i n g t o n  for  d e f e n d a n t  A70rfo17; S a t i o n a l  
B a n k  of C o m m e r c e ,  appe l lan t .  

J .  P. B u n n  a n d  Coo ley  cf B o n e  for  p l a i n t i p s  appellees.  

SCHEKCR, J. Section 569 of t h e  Consolidated Statutcs  provides : 
"Upon t r i a l  of a n  issue of fact by  t h e  court,  i ts  decision shall he given 
i n  71-riting, and  shall contain a statement of the facts  found,  nntl the 
conclusions of law separately." 

T h e  decision of the court as  it relates to "the facts  found" containq 
only the  f o l l o ~ ~ i n g :  ( (The court finds the facts  to  be as testified to hg 
P. C. Shore, the  only witness a t  the t r ia l ,  both a s  to his  tlircct antl cross- 
examination, and  as  shown by  the  wri t ten and  rccord evitlencc intro- 
duced, and  t h e  admissions i n  the  pleadings." W e  do not think this  is a 
compliance with the requirements of the s tatute  tha t  the  court's decision 
"~ l ia l l  contail1 a statement of the facts  found." I t  does nothing more 
tlian indicate f r o m  u h a t  source the facts  may  be glci~ncd.  

Where  a case is  left by consent to be tricd both as  to the facts  2nd tlic 
lax- by t h e  court,  and it  fa i ls  to find the  mater ial  fact<,  the cnsc may  be 
remanded i n  order  that  such facts  m a y  be co found.  K n o f f  7 $ .  l ' o ~ l l i  7 ,  

06  S. C., ,533; T i ~ t s f  Po. c. l ' r anc i f  L ines ,  198 S. C.. G ' i 5 .  
I n  the absence of sufficient ant1 definite fintlings of fact.  n c  arc  mindeil 

t o  remand the case to the  Superior  Cour t  to the end tliat tile fart.; n ~ y  
be sufficiently and definitely found,  tha t  n e  m a y  n i o l ~  accur;ltcxly antl 
safely pass upon tlie conclusions of law. I t  is accordingly so ordered. 

Remanded. 

J. E. WAY. A D M I Y I ~ T K A T O R  OF TIIE E ~ T  ~ T E  OF 0. TI-. WAY. DECEASFD. V. II1GI-I 
POIST, THOJIAST-ILLC. AXD r)Es.ros RAILROAD COJIPAST. 

(Filed 27 February, 1936.) 

Railroads D &Nonsuit held proper in this action to recowr for death 
of intestate killed while xvalking on track. 

Tlic evitlencp tendcd to show that defendant railroad n~aintnined two 
tracks a t  the scene of the acciilent, tliat it was custoluary for trains going 
cast to use onc track and trains going west to w e  the other, and that 
lrlaiutiff's intestate was williing west on one track tonartls a crossing :ili(l 

\\-as struck and killed by a trail1 going in the snmc tlirection n.liic11 was 
running on that track contrary to custom, and ~ v l i i ~ l i  failed to  give signals 
or warning. Thcrc was no eritlencc that plaintiff's intestate n-as not in 
full 1)ossession of his faculties : Htltl, clefentlant's motion as of nonsnit 
was properly allowed. 

CITII, ACTION, before C l e m e n t ,  ,I., a t  M a y  Civil Term,  of GTILFORD. 
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Tlie evidence tended to show that  on or about 24 Sovember. 1933. 
plaintiff's intestate was walking on the track of defendant, approaching 
a crossing in the city of H igh  Point. The  defendant niaintained two 
tracks, one knovn as the northbound track and the othcr as the south- 
bound track. There was evidence that  the tracks and tlie suace bet~veen 
the tracks had been used by tlie public as a walkway fclr a substantial 
period of time. The plaintiff's intestate was struck near the crossing by 
a train traveling in the same direction. u 

Tlie evidence also tended to show that  usually trains going westward 
used t l ~ r  right-hand or north track, and trains traveling eastward used 
the lcft-hand or south track. However, a t  the time plaintiff's intestate 
was l r i l ld  the north track was blocked bv reason of the construction of 
a bridge and the train was moving westward on the south track. There 
~ v a s  cvidence that no signals were given by the train for the crossing. 
Tlie killing occurred a t  fire o'clock p.m., on a clear day. 

At tlie conclusion of plaintiff's evidence the tr ial  judge sustained the 
motion of nonsuit, and the plaintiff appealed. 

It'alser & C a s e y  for plaintiff. 
Locelace  Le. Kirkman for de f endan t .  

BROGDEX, J. A pedestrian in tlie daytinu. is walking on a live track 
of a railroad approaching a crossing. An engine traveling in the same 
direction as the pedestrian runs upon him without signal, and death 
results from the inlpact. At the time the train was running contralay 
to its usual custom upon the south track. There was 113 evidence that  
th? pedestrian n as not in full possession of all of his faculties. 

The question of law presented is whether plaintiff':, intestate was 
entitled to recover. Tlie law answers the question in the negative. The 
applicable principle was stated in Bigh c. R. R., 112 N. C., 385, 17 
S. E., 79, as follows: "Wlwre an engineer sees, on the track in front of 
the engine ~vhich  he is moving, a person walking or starding, whom he 
does not know at  all, or who is known by him to be in full possession of 
his acnscs and faculties, the former is justified in assumii~~;, u p  to the last 
momelit, that  the latter will step off the track in time t2 avoid injury. 
and if such person is i~ l jured  tlie lax imputes it to his o1vn negligence, 
mid. holds the railroad coinpany blandess.  . . . 

"If tlie plaintiff had looked and listened for approach~ng trains, as a 
pcrson using a track for a footnag sliould in the exercise of ordinar- 
care alnays do, she would have seen that  tlie train, contr:,ry to the usual 
custoin, n as moving on the sidiug," etc. Tht. same principle was tersely 
cspressed in Sea l  c .  IZ. R., 126 S. C., 634, 36 S. E., 117, as follows: 
"These cases hold that  it is not negligence in a railroad ~ o n ~ p a n y  nliere 
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i t s  t r a i n  r u n s  oTer a m a n  n a l k i n g  on tlie rai l road track, apparent ly i n  
possession of h i s  faculties, and i n  the absence of a n y  reason to suppose 
tha t  he x t s  not. T h i s  is put u p 1 1  the ground tha t  the enginerr m a y  
r e n ~ o r ~ a b l y  suppose that  the  rrimi will step off i n  t ime to prevent injury." 
Ser ,  alqo, Dacis c. R. R., 187 S. C., 147, 120 S .  E., 8 2 7 ;  T h o n z p s o n  2.. 
R. R., 199 X. C., 409, 154  S. E., 680;  Dix  v. R. R., 199 K. C., 631, 155  
S .  E., 448. 

Affirmed. 

STATE r .  SIDSET ETHERIDGE. 

(Filed 27 February, 1935.) 

1. Criminal Law L a-\Then case on appeal is not served mithin time 
allowed the appeal must br tlismisstd on motion of Attorney-General. 

When appellant in a criminal case fails to make out and serve his state- 
ment of case on appeal within the time allowed he loses his right to do 
qo. and the appeal must be dismicsed on motion of the Attorney-General, 
hut where the life of the prisoner is involved this nil1 be done only after 
an inspection of the record for errors appearing upon its face. 

2. Same-Clerk of Superior Court should notify Attorney-General of 
appeal and of any extension of time for perfecting same. 

TTlien an appeal is taken in a criminal case and the execution of the 
judcment stayed under C. S.. 463-1, the clerk of the Superior Court is 
required to notify the Attorney-General of the nppral. and. if the statutory 
timr for perfecting tlie appenl i q  extended, he  should notify him of such 
extension. 

MOTIOK by the  S ta te  to docket and  dismiss appeal.  

d t f o r n ~ ~ l - G e n e r a l  Seawe l l  a n d  d s s i ~ f a n t  A t to rney -Genera l  B r u t o n  for 
f h e  Sfate. 

STACY, C. J. A t  t h e  J u l y  Term,  1984, of Onslow Superior  Court,  
the  defendant herein, Sidney Eth~r ic lge ,  was t r ied upon i~idictnlent  
charging him. pursuant  t o  conspiracy v i t h  another ,  with the murder  of 
one Mamie  Moore, v h i c h  resultcd i n  a conriction of '(First Degree 
Murder"  and sentence of death. F r o m  t h e  judgment thus  entercd, the  
defendant g a r e  notice of appeal  to t h e  Supreme Court ,  and  was allowed 
t l i i r t  dngs to prepare and se r re  stnterncnt of case on appeal,  and the 
solicitor was given fifteen days thereafter  to  serve esc~pt io r l s  or eounter- 
case, hut nothing has  been done towards perfecting t h e  appeal,  and  the  
t ime f o r  serving statement of case has  expired. 8. v. B r o w n ,  206 N. C., 
747, 175 S. E., 116. S o  appeal  bond v a s  required, as the defendant 
was granted t h e  pririlege of appealing i n  f o r m a  pauper is .  S.  1,. S t a f -  
ford ,  203 N .  C., 601, 166 S. E., 734. 
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Tlie prisoner, having neglected to make  out and  serve his  statement of 
case on appeal  within the t ime allowed, h a s  lost the  r igh t  to  do so, and  
the motion of the  Attorney-General to docket and diljmiss mus t  be 
allo~reil (8. c .  Johnson, '205 X. C., 610, 17'2 S. E., 219))  but  th i s  we do 
only a f te r  an examination of the r w o r d  to see t h a t  n o  e r ror  appears  oil 
the  fact. thereof, as  the life of the prisoner is involved. S, v. Goldston, 
201 N. C., 89, 155  S. E., 926. 

N o  error  appears  on the face of tlie record. S. v. IIaw~lef,  206 N. C., 
>6S, 174 S. E., 421; S. 1.. Edney, 202 K. C., 706, 164  S. E., 23. T h e  
time f o r  bringiiig u p  the  appeal  has  passed. S. v. Hooker, anfe,  648. 

V h e n  a n  appeal  is taken i n  a cr iminal  case a n d  execution of the judg- 
ment qtayed, as  prorided by C. S., 4654, it  is required of the clerk of the  
Sup(8rior C o w t  t h a t  he notify the Attorney-General of the appea l ;  and,  
if the s tatutory time for  perfechng the  appeal  has  been extended, this  
fact should also be brought to  his  attention. 0bserranc.e of these re- 
q u i r c m m t s  would expedite the  handling of cases on appeal.  S. a. Casey, 
201 S. C., 620, 1 6 1  S. E., 81. 

Appeal  dismissed. 

I s  IIE CHARIPIOS B A N <  AND TRUST COMPAKP, CANTOS,  N. C. 

(Filed 27 February, 1935.) 

1. Banks and Banking H e- 
Where a petition to establish creditor's claim against a r  insol~ent  banli 

also alleges a riglit to preference in payment, and the nl1eg:ntions are sufi- 
cient to state a claim of commonalty a t  least, a demurrer to the petition 
is improperly allowed. 

2. Pleadings D a- 
A demurrer for failure of a pleading to state a cause crf action should 

he denied unl(1ss tlie pleading is mliolly insufficient for any cause, since a 
demurrer goes to the lieart of a pleading and challenges the right of the 
pleader to maintain his position in any view of the matte-. 

,IITEAL by petitioner from Rousseazi, J., a t  J a n u a r y  Term,  1935, of 
HAY WOOD. 

Pet i t ion i n  t h e  cause to  establish creditor's claim, also alleging a 
preference. 

Tlie petition alleges : 
1. T h a t  the  Champion B a n k  and  Trus t  Company, Canton, K. C., 

ccasctl to do business and closed i ts  doors, because of inso l~ency ,  on 
6 M:lrch, 1933. 

2. T h a t  fo r  m a n y  months pr ior  thereto petitioner, a resident of Lake- 
land, Fla . ,  had  on deposit i n  said bank the sum of $1,19i!.80, evidenced 
by t ime certificate of deposit. 
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3. T h a t  due notice was given, in  accordance n i t h  the  terms of said 
certificate, tha t  petitioner  isli lied to n i t h d r a w  her  deposit. Thiq noticc 
n a s  given 30 .Jnnuary, 1833, mid the ccrtificatc forwarded to the  bank 
on 20 February ,  n i t h  request tha t  p rompt  r r in i t t a r~ce  be made therefor. 

4. T h a t  said certificate was i n  the handr  of the hank, properly en- 
dorsetl, with rcxquest fo r  p r o n l l ~ t  remittance, more t h a n  f i l e  days pr ior  
to  tllc closing of the bank. 

JVl~erc>forc,, p e t i t ~ o n e r  claims a preference under  C. S., 218 ((.) (14) .  
T o  this  p e t ~ t i o n  the Comniissioner of Banks  demurred ore tcnus on 

t l ~ c  grou l~ t l  tha t  the p e t ~ t i o n  docs not state facts  sufficient to constitute 
a cause of action. 

Fro111 a j u t l g n ~ c ~ i t  sustainiug thc demurrer  and dismissing the petition 
thc  petitioner appeals, assigning error .  

STACT, C. J. T h e  cltwurrcr n a s  sustailled 011 the gron~l t l  tha t  the 
facts  :rll(~sctl (lo ]lot c o ~ ~ i t i t u t c  a l ) rc~f ( rc r~ce  undcr  (I. S., 213 ( c )  (14). 
Laitlb c. Ilood, ( ' 0 / 1 ~ r . .  203 S. C., 409, 171 S. E., 359. B u t  tliiq is  not 
all  t11c p e t ~ t i o n  alleges. I t  uildouhteclly states n xalitl claim of c o n -  
~ i ~ o n a l t y ,  if 11ot o11c of preferenre. Tmst  Co .  1 , .  IIootl ,  C'omr., 206 S. C., 
26<, I 7:i S.  E:., 601 : k'ia,/i r .  i l o o d ,  Conzr., 204 S. C., 337. 1 6 s  S. E., 
520. 

A cieniurrcr gcws to the heart  of a pleading and  cllallenges the  r ight  
of tlie 1)leatier to main ta in  his  l ~ o s i t i o i ~  in  a n y  7 ien- of tllr matter ,  a t l -  
niitt ing for  t h e  pur l~osc  t h e  t r u t h  of thc allegations of fact  co~ltalncd 
t l i  G l u ~ s  C'o. u. I I o f e l  C'orp., 19; N. C., 10, 1-17 S. E., 681; Ellio 
1 % .  f'cl l !  y, 200 AS. ('., 403, 1 5 7  S. E., 29. Al (~cor t i i~ lg ly ,  i t  11as h e n  said 
i n  a nuiliber of cases t h a t  a plcading I r  uot tlemurrahlc, unle- \\holly 
inzufficiclit fo r  ally cause. X c y e r  u. F e m e r ,  1'36 1. C., 476, 1-16 S. E., 
$2. "If 111 ally portion of it, or to m y  e s t e ~ ~ t ,  i t  presents facts  suffic~ent 
to (ol l i t l tute  :I c n u v  of artion. or if facts  suficicnt fo r  tha t  purpose call 
l x  fa i r ly  gathered f rom it,  t h e  pleading will stand, however inartificially 
~t iua) 1l :~re bec.11 tlranii,  or lio\\e\cr n~ icer ta in ,  c l r~fzct~\c~,  or r t ~ ~ l u n c i a l ~ t  
inay he i t s  statements, for,  contrary to the  common-law rult., excry 
rr:rsonable ~ l i t r ~ i d r n e n t  a11cl p resu inp t~un  Inui t  be  ni:1(1~ 111 favor of the 
~ ~ l e a t l e r .  I t  must be fatal ly  defectire before i t  ni l1  be rejected as insufi- 
cient"-ll'cllX er, J., i n  Hlat Xn~ore z'. l l ' inders ,  1-14 AT. C., 21.3, 56 S .  E., 
87-1. 

T h e  question of preference is  riot raised by tlie demurrer .  IIence, i t  
follows tha t  the demurrer  should ha1 e been overruled. 

Reversed. 
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STATE v. J I M  (J. W.) MORRISON AND J E S S E  RCIBINSON. 

(Filed 27 February, 1935.) 

1. Receiving Stolen Goods A b- 
Felonious intent in receiving stolen goods with linowledge at the time 

that they had been stolen is necessary to a conviction under C. S., 4250, 
and a charge which fails to submit the question of such intent to the 
jury entitles defendant to a new trial. 

2. Receiving Stolen Goods B d- 
In a prosecution under C. S., 4250, it is not required that the jury 

should deteru~ine the ralue of the goods in its verdict. 

.IPPE,AL by defendant from Sink, J., at  Ju ly  Term, 1934, of MECX- 
LESBURG.  

Criminal prosecution, tried upon indictment charging the defendants 
J i m  Morrison and Jesse Robinson (1) with the larceny of 6 5  chickens 
and 5 turkeys, of the ralue of $25,  the property of Caldwell Bradford, 
and ( 2 )  with feloniously receiving said chickens and turkeys, etc., know- 
ing them to ha re  been feloniously stolen or taken in violation of C. s., 
4250. 

The State's evidence tends to show that  by arrangement with Jesse 
Robinson, Dewey Allison and Alf Sloan, on the night of 9 November, 
1933, raided the poultry yard of Caldwell Bradford, stole four sacks of 
chickens and fire turkeys, carried them to Highway 30. 74 and there 
delirered them to  J in l  Morrison and Jesse Robinson, a lvhite man and 
colored man, who were waiting with a Chevrolet truck. There were no 
lights on the truck. A411ison and Sloan were to get 30 ce1 ts each for the 
chickens and 60 cents for the turkeys. Jesse Robinson promised to pay 
for them the next day, but he nercr did. 

I n  the course of the trial Jesse Robinson fled the jurisdiction, and a 
mistrial was ordered as to him. The case proceeded against J i m  Mor- 
rison. 

Verdict : Guilty. 
Judgment:  Imprisonment in the State's prison a t  h a d  labor for not 

less than 3y2 years nor more than 7 years. 
Defendant appeals, assigning errors. 

Aftorney-General Seawell and Assistant Attorney-General Bruton for 
the State. 

Armfield, Sherrin & Barnhardt for defendant. 

STACY, C. J .  The following excerpt taken from the charge forms the 
basis of one of the defendant's exceptive assignments of error:  
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"Tlie court tells you that receiving stolen goods, knowing them to have 
been stolen, means esactly n h a t  the language implies; taking iuto one's 
possession the goods, wares. a n d  chattels of another, knowing at the time 
of such taking that  the goods were stolen, or uncler such circumstances 
as would put a reasonably prudent man on notice that such goods are 
stolen." 

I t  will be obscrved the indictment charges the defendant with "feloni- 
ously" receiving stolen goods, knowing them to h a l e  been feloniously 
stolen or taken, and he has bcen '(punished as one convicted of larceny." 
C. S., 4230. Thus, i t  ~ o u l t l  seem, under the indictment as drawn, the 
intent with which the defendant rewired the stolen goods. knowing at 
the time that they had been feloniously stolen or taken, was inadequately 
submitted to the jury. 8. v. C1a~*encss, 78 N .  C., 454; 8. 2.. Rushing, 69 
N. C., 29;  S. c. Dull, 191 lY. C., 231, 131 S. E., 373; S. v. B ~ f h e l ,  97 
S. C., 459, 1 S. E., 551; S. v .  Eunice, 194 X. C., 409, 139 S. E., 774. 

Personal-profit motive is not essential. I t  x i s  said in 8. 7%. Rushing, 
supra, that intent to aid the thief, with the other elements present, would 
render the rrccirer guilty. But, of course, one who receives sto1r.n goods 
for a l a ~ r f u l  purpose, i .e. ,  an  officer malring arrest, incurs no criminal 
respoiisibility by taking such goods into his possession. Tlie law does 
not condemn where the heart is free from guilt. 

Tlie indictment is under C. S., 4230, and not under C. S., 4251. I t  
is p r o d e d  in the latter statute that if the value of the stolen property 
be in doubt, '(the jury shall, in the ~ r r i l i c t ,  fix the value of the property 
stolen." S. v. Spain, 201 N. C., 571, 160 S. E., 825. 

Fo r  the error as indicated, the defendant is entitled to a new trial, and 
it is so ordered. 

New trial. 

STATE v. DERO CORPENING. 

(Filed 25 February, 1935.) 

Constables B a:  Arrest I3 d-Constable's powers and duties are coeaten- 
sire with the lin~its of the county within which he is appointed. 

A constable has authority to make an arrest anywhere in the county 
within ~ ~ h i c h  he is appointed, and in  a prosecution for resisting arrest, 
C. S., 4378, a defense that the arrest was  made by a constable outside of 
his ton.nship and that therefore defendant did not resist an officer in the 
performance of his duty is unnrailing. C.  S., 976; Const., Art. IV,  sec. 24. 

APPEAL from Hill, Special Judge, at  May Term, 1934, of FORSYTII. 
Affirmed. 
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0 1 1  appeal  f r o m  tlie mullicipal court of TTinston-Salem, the clefendant 
was c o ~ ~ r i c t e t l  upon a v a r r a n t  cliargiilg liiui v i t l i  n i l fu l ly  ant1 unlan-- 
ful ly  rceistillg a public officer ill the  tliscllarge of a d u t y  of his officc, iu  
~ i o l : ~ t i o i l  of C. S., 4375. F r o m  jutlgmcilt pronou~lcetl on rlw wrt l ic t ,  the 
tiefcntl:~nt appcaletl to the Supreme Court ,  aq5ig11ing error. 

S c r r ~ s c r ~ ,  J. Tlic prosecut i~lg witness, 31. TIT. X o r r  s, was a con- 
stable of Jf iddle  F o r k  T o n i ~ s l i i p  i n  Forsytli  Couuty anc, atterilptetl to  
:~r rcs t  thc  tlcfcnt1:111t 1)ero Corpc~ni~rg  ill tlie city of IVinst311-Salcni, out- 
side of s:lid towl~sh ip  but illsidc of stlid county. T h e  at,-empteil arrest 
\\.as 11i:i~lc~ without n wnrrtult f o r  ail assault co~iiiiiitterl ill tl:e 1)resalc.c of 
tllc c~ollrtal)lc, nml n.as r io lc~rt ly  resisted by tlit  tlcfcntlnlit. 

'rll(> tlefel~d:l~rt states ill his  brief tliat he  abandons al l  other  excep- 
tions a l ~ t l  rests his al111eal "on tlie ground tliilt tlic c o ~ l h t ~ ~ b l ~ ,  1)eilig out 
of his  ton l l s l~ ip ,  did not Iiavc 11on.e~ or :~ut l lor i ty  to arrest tlic clcfelitl- 
a n t ,  n~l t l  licwce that  t l e f e l ~ t l n ~ ~ t  coultl not be gui l ty  of r c s i : t i ~ ~ g  all officer 
ill the l)N"or~li:r~lcc of his duty." T h c  posi t io~i  of d ie  tlefelitlallt cannot 
1)e snstainctl. "Tlie lwwers and  tiutics of coiistablcs a r c  cocstc~~isi\ .e v i t l i  
t l ~ e  l i ~ u l t s  of tllc cboulrty withi11 wl~icl i  they a r c  :~ppoi i i t~~t l . "  1)utlc I : .  

JIoi.i.is. T S. C., 146. See, nleo, D u i ~ t o ? ~  c. Du.cey,  32 S. C ' . ,  222. 
1 1 1  Ilatlci's (.as?, .uupi8il, while it  was lieltl that  the con:;t:~lrle was 11ot 

liable fo r  a hrc:~cli outeidc of his  district of a I)ontl, "the wortls of wliicll 
: ~ r c  tllnt lie shall tliwliargc~ his  cluty as  c o ~ i ~ t : ~ h l c  v.itlii11 the district of 
S e \ \ -  13er11," i t  na:: stlit1 "tliat lie ( the  constable) is liable i I a n  nction on 
thc  (.:IS(> fo r  the bwnrli of du ty  : ~ n y x l ~ e r e  in  the cou~it;; of C~:IYCII ."  
T h i s  c a w  \\.as dccitlcd i n  1S19, nut1 C .  8.: 9TG, which h a s  beell sucres- 
s i w l y  brought f o r ~ a r t l  f rom R. C'.? c. 24, s. 9: Cotlc, s. (;&.?, n~it l  R[,Y., 
s. 927 ,  reads as  follows: i'Colistables a r e  liereby i l i ~ c s t e d  with a ~ r d  m a y  
execute the S:IIIIC power and  authori ty  :IS tlicv h a w  h c c ~ ~  >y Inn- licrc,to- 
forc~ ~ c ' s t c d  with, ant1 I i a ~ c  esecutetl;  . . . ." 

Tlie intention of tliosc 7~110 draf ted section 24. - i r t ic le  IT, of tlic 
Constitutioli of Sort11 Caro l i l~n ,  nlie11 they ~ ~ r o t c ,  "111 ti:lcli tow~isliil) 
tlierc slr;~ll IIC a c o ~ ~ s t : ~ l ) l e  elected i n  lilw 111a1111er by the 7 .o t~rs  th(>rcof, 
who slinll liolcl his  ofice f o r  two ycars," was 11ot to restrict tlie p o ~ \ c r s  
a ~ l t l  dntics of the co~~st:iblcs to the t o n ~ ~ s l i i p  in  which t h y -  were clcctetl, 
but  to  intersperse the  constables throughout  every p a r t  of the county. 

- \ f i r  nletl. 
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3IhRT BELLE BROWS r. S. A. JOHSSON. 

(Filed 27 February, 1035.) 

1. Judgments L a--Judgment of nonsuit is bar to second action upon 
substantially identical allegations and evidence. 

Jutlgmcnt dismissing au action instituted after judgment of nonsuit i n  a 
ljrlor :letion betneen the same lrarties is l~royerly alloned upon the plea 
of r c s  j u d ~ a f a  I\ hele it appears that the allegations and e\idcnct, in hot11 
actions are substantially identical, and that the only variance is that tlie 
nllegnt~ons and cIidence in the second action are more elaborate and 
cumulatire. 

2. Appeal and Error E a- 
TVhere no summons appears in the record and there is nothing to show 

that the term of court \\as regularly held, or that the cause n.as properly 
constituted in court, the appeal is subject to dismissal under Rule 10. 

APPEAL from S lnc la t r ,  J., at J u n e  Term, 1934, of O R A ~ G E .  Alffirined. 
This is an appeal by the plaintiff, in a ciril action to recover a pe~lalty 

of $1,550 for the collection of usury, from a judgmei~t rendercd up011 
niotion of the defendant to dismiss tlie action for that the rner~ts  thereof 
had bee11 determined ad~er se ly  to the plaintiff by a judgment of nonsuit 
granted i11 a fornier action based upon substantially the same allegations 
and e l ide lm,  nliich judgrneut n a s  an estoppel b ~ -  n a y  of res a d j u d l c a f a  
in this action. 

R. 1'. Gi les  for p l a i d i f  appel lant .  
Graham Lt. S a u y e r  for  d e f e n d a n t  appellee.  

SCHEACI~ ,  J. A perusal of the pleadings and of the er~dence  in the 
fori~ier  case and in  the instant case leads us to the conclusion that iden- 
ticall) the same issues arise upon the pleadings in the respectire actions. 
The  parties are the sanie. The allegations and evidence are substan- 
tially the same, the ouly xariauce beiug that in the instant case they are 
more elauorate and cuinula t i~e .  The T ariance is of degree rather than 
of substance, there being no material facts that  were prorahle under the 
instaut pleadings that nere  not prolable under the former, and no mate- 
rial facts supported by e~-idence in the instant case that \\ere not sup- 
ported by e ~ d e n c e  in the former case. I l l s  Honor, therefore, nas  cor- 
rect in liolcling that the judgment in tbc former case, from which 110 

appeal was taken and which reinaii~s unmpeached, mas ~ e s  u d ~ c ~ d z t a f a ,  
and that tlle plairitifi n:~s estoppccl thereby to prosecute this action. 
Zlanzpton c. S p i n n i n g  C'o., 19s S. C., 2 3 5 ;  Ferguson G. Spinning Co., 
a n f e ,  496 ,  and cases there cited. 
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TThile v e  have considered this  case upon i ts  merits,  we a r e  constrained 
to call a t tent ion to the  fact  t h a t  the  appeal  nlight d l  h a ~ e  been dis- 
n i i w d  under  Rule 1 9  of th i s  Court,  since no summons appears  in  the  
rccorcl of the  c a w  on appeal,  and  thcre is  nothing to show tha t  the term 
of court was regular ly lielcl, or t h a t  the  cause was properly constituted ill 
court. Banders e. Sanders, 201 N .  C., 350;  Przi i f t  c .  1T7ood, 199 N. C., 
'788. 

alffirn~ed. 

TOWS O F  WM<D FOREST v. JIISTA R. HOLDISG. 

(Filed 97 February, 1036.) 

1. Statutes C a-Proviso exempting f rom operation of re],raling s tatute  
n designated county held not t o  apply t o  n~unicipalities i n  t h e  county. 

A I I  act relatins to estnhlishnlent ant1 collection of tax liens was there- 
after nmendcd by esen~ptinr  from its provisions ccrtai~i "counties and 
each municipality therein." Thereafter the act nnq re;,ealed. but the 
repealinc act provided that nothing tlicrpin should affect one desisnated 
county of the State:  Held, the p r o ~ i s o  in the repealing act exempting 
from its operation the designated county does not apply t ~ )  municipalities 
within such county, and aq to ~nunicipalities in such county the oriqinnl 
act is repcaletl in accordance n i th  the legislatire intent. 

2. Statutes A b--Act relating t o  tau liens and collection of t a l e s  which 
applies t o  one county only held roid. 

An act relating to establishment and collection of tax liens was there- 
after rel~enled by a subsequent act of the same Legislature, but the re- 
pealing act ese~npted from its operation one designated county of the 
State:  R c l d ,  the original act is roid as  a violation of Art. 11, sec. 29, of 
the Stnte Colistitution, since it is apl~licable to only one county of the 
State. 

A \ r ~ ~ ~ a ~ ,  by plaintiff f rom Xoore ,  Special Judge,  a t  M a r r h  Term,  1934, 
of J ~ A I < E .  

Civil action instituted under  chapter  143, Public  Laws 1933. to collect 
street assessments i n  the town of Wake  Forest,  a municipal i ty  located in  
Wake  County.  

F r o m  a judgment dismissing the  action plaintiff appeals. 

Wilson  cfi Grren and Xorehead cE. MurtZocl, for p la in f i f f .  
Clcvn B. Holding and Jolzn G. ~llllills, Jr. ,  for defendant. 

STACY, C. J. I t  is conceded, fo r  the purposes of the appeal,  that  the 
provisions of chapter  118, Publ ic  L a m  1933, have becmn obserred i n  
regard to establishing liens fo r  t h e  nolipaymrlnt of past-clue assessments 
and t a w s ,  but it  is  denied by the defendant tha t  said act  is  applicable 
to the collection of street assessments i n  the  tolr.11 of Wakct Forest.  
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T h e  act  i n  question n a s  ratified 1 3  X a r c h ,  1933. T h e r e a f t ~ r ,  a t  the  
same session of the General  -Issen~bly, betneeu the  dates of 20  -1pril 
ant1 11 Nay, the act n-as n~lieadccl nine times by exempting f r o m  i ts  
1 ) ro~iq ions  certain "counties and  each 1nunicil)ality t l~erein."  

Final ly,  on 1 5  May, the said act n a s  repealed by chapter  360, Publ ic  
I , a ~ r s  1933. but the  rcpea l i~ ig  act contains the  provision: " S o t l ~ i ~ l g  i11 
this  act shall be construed as  affecting K a k e  County." 

T h e  question then ar ises:  Does thc exemption of W a k e  County f r o m  
the  operation of the repealing act l e n ~ e  the p r o ~ i s i o n r  of the original 
act i n  effect as  to  a n ~ u n i c i p a l i t ~  located in TTalrc C o u n t y ?  T h e  answer 
is, x ~ ,  whether viewed f r o m  the standpoint of l e g i s l n t i ~ c  inteut ( T ~ ~ r s f  
Co. e. I Iood,  206 S. C., 26S, 173 S. E., 601), or as  violative of Ar t .  11, 
sec. 29, of tlie Constitution. 

I t  follons, therefore, tha t  the  j u d g m e ~ ~ t  is correct. 
bffirmed. 

SARAH AGNES SIBIS ATD H u s u a s ~ .  JAMES SUJIPTER SIMS, v. HOME 
EUI1,I)IKG AXD LOAN ASSOCIATIOX A N D  CHAS. C. LEE, JR., 
TRCSTEE. 

(Mled 27 February, 1935.) 

Injunctions D c-Upon appeal to Superior Court from continuance of 
restraining order, court may not find facts determinative of con- 
troversy. 

Cptn  appeal from a county court to the Superior Court from a judg- 
mcnt continuing n temporary re\trainin,- order to the hearing,., t he  sole 
qucitioli to be dcterruintvl 1,) the Superior Court is vhether there n a s  
crror in eontinuinq the restraining order, and it if error for the Superior 
Court to find facts nliich in c f f t ~ t  determine the controversy and to 
adjudge that the trial court should be hound tlicreby. and uDon further 
nlqienl to the Sulmme Court the cace nil1 be remanded to the end that 
such erroneous portion of tlie judginent l ~ e  stricken out and the case 
rernandccl to the county court for trial in arcoldance with the coriect por- 
tion of the judgment of the Superior Court continuing the restraining 
order to the hearing. 

. ~ P P E I L  by the  plaintiffs f r o m  Finley ,  J., a t  October Term.  1934, of 
B r x c o ~ r ~ ~ .  

T h i s  TI-as a n  action to reqtrain the foreclosure of a deed of t rust  given 
by t h e  plaintiffs to  the defeiidant trustee to secure the  deferidallt building 
a n d  loan association. T h e  action n a s  instituted i n  the general county 
court of Buncornbe, where, upon a n  allegation inter alia tha t  thc debt 
had beon paid and  the cancel la ti or^ of the  dced of t rust  d e n i a ~ ~ d e d  before 
the illsolvel~cy and  the commencenlent of the liquidation of the corporate 
defendant, a restraining order  was granted till  the final hearing. F r o m  
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this order the defendants appealed to the Superior Court and the case 
came on to be heard at term time, when and where his Igonor found 
as facts, substantially, that the clcfcntlant building and lcan association 
is i n s o l ~ c l ~ t ,  and that its affairs are being liquidated by a liquidating 
agrnt a p p o i ~ ~ t c d  by its directors, and that thc plaintiffs 1 ave made cer- 
tain paymcnts to tlie association, heginnillg 1 April, 1925, and extending 
over a pcriod of years up to and including 16 December, 1031, and that 
subsequent to that date plaintiffs hare  paid to the liquidating agent sums 
aggregating $55.30, and adjudged that "tlie order of the general county 
court is liereby modified to the extent that the ten~porary  restraining 
order issucd by the general county court is continued to the final liear- 
ing, ant1 that the payments made u p  to and including 16 December, 1831, 
be crctlitrd on the stock purchased by tlie plaintiffs from the defendant 
IIonie Building and Loan ,\ssociation, and that  all payments made 
subscqucnt to 16 December, 1031, be credited on the note secured by the 
tlcctl of trust," and rc~naatled tlie case to the general county court "for 
further proceedings in accord with this judgment." Frorr the judgment 
of the Supcrior Court the plaintiffs a p p e a l d  to the Supreme Court, 
assigni~ig errors. 

170nno I,. G d g e r  for p la in f iq ' s  appel lants .  
E ' o d ,  Coxe  ie. C a r t e r  for d e f e n d a n t s  appellees.  

Scrr~scr ; ,  J. TTe hold it n.as error prejudicial to the plaintiffs for 
tlie jutlgc of the Superior Court, upon an appeal from an interlocutory 
and tlisclctionary order made after pleadings had been iled and issue 
joinctl, but before auy evidence had been heard, to make findings of fact 
uhicli were in effect determinative of the controversy, and to virtually 
ndjudgc that the trial court sliould be bound thereby. 

We tliinlr that so much of the judgment as continues the restraining 
order aud remands tlie case to the general county court is correct, but 
that p o r t i o ~ ~  thereof vliicli finds facts and directs how application of 
creilits are to be made in tlie general coulity court is erroneous. Tlic 
question presented by the appeal to the Superior Couri n a s  vhetlier 
thew 71 as error committed by the gcneral c o u ~ ~ t y  court in continuing tlie 
restraining order to tlie final hearing, and the final m e r ~ t s  of tlie con- 
trorcrsy were not then before the court. 

Tlic i,estraining order is continued to the final licaring m d  the case is 
rcmandcd to tlie Superior Court that it  may be tliere remanded to the 
general county court for tleterniination upon sucli issuts of fact and 
questions of law as may tliere arise upon the trial of the cause. 

E r ro r  and remanded. 
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1. Trusts Il a-Trust in this rase lirld parsixe trust and brneficiarirs 
\\err entitled to demand posse*sion from trustee at an) time. 

Tho on-ner of stock in a c.or11oration transferred crrtaili nnnilwrs of 
shares to each of his children. Aiftt'r his clcatli tlie chililren entered into a 
~\-~,ittc 'n ngrc~enient n.hic11 proriiled that,  ill order to kecp the sti~c~li intact 
ant1 ill the immediate family ill accordance with their father's wish, a 
tru<tcr should hold the stock infnct. ant1 that none of i t  should IN: sold or 
hj-~mthecnted witl~out the r r i t t e n  consent of all. Possession of the stock 
K : I ~  gircn the trubtec, but tlie stock remained in tlie names of tlie indi- 
vitlunl owners u p o ~ ~  the Iroolts of the corporation, and cacli of them 
~,c.ct>ivctl the dix-iile~itls from and roted llis reslrcctire stock : Held, a s  no 
clntips npre iml)osetl upon the trustee in respect to the stock except to 
I~oltl same, mid :IS the iiiilivid~~als were the sole bcilcficiaries of their 
rt~spevtire shares without limitation over, the trust was a simple, passire 
or tlr$ trust. and tlic trustt>e was I ~ ! u i ~ r l  to tlelirer ~~osscssioii nntl Icwl 
title to a beneficiary demanding his respective shnrc, and to the ndminis- 
trator c. t .  n. of another I~entficiiwg dcn~andins  his testatrix' share in 
clrt1c.r to carry out the terms of her \\.ill bequeathing her share to her 
hushai~d. 

2. Ex idence .T a- 
Eriilencr of n contcni~orancous parol agreement is held incompetent in  

this case as  being in contiadicticm of the nr i t tcn trust agreement between 
the parties. 

A\rrv 11, hy t l t fc~~clantq froin C ' l e m o ~ f ,  J.. a t  J u n e ,  1034, C i ~ i l  Tcrm,  
of GI ILFOKD. A\ffirnled. 

T h i s  n as  a c i ~  il action, hronght 1,- the  plaintiff Securi ty  S a t i o n a l  
B:111k. irdnliniqtrator ( .  f .  a. of the eqtate of S a r a  Sternberger  Margolius, 
n p i  i + u i i ~ g  <ummonq ant1 filing a compla i~r t  againqt Sigmuntl S te rn-  
berg( r.  rl:~iiliiilg i t  n aq thc o n n c r  and  erititlctl to the imnletliatr p o ~ s e s -  
-iolr of 1 . 6 h 0  e l i a ~ c ~ s  of stock i n  tlie Rcxolution Cotton Mill<, a11d brfore  
t l ~ i ~  t1111c for  airsncring had t s p i r c d  the &I t l c fc~~dar l t  ni:~tlc a ~iiotioil  
t h a t  l ) a ~ i t l  Nargoliuq, X e y r  Sternberger ,  Rosa S te rnbergw,  m d  
Je;rnc>ttc Sternhcrqcr  Enac.11 he nlatle par t ies  plaintiff or  dcfcntlant. so 
t h a t  t l i ~  right'. of a11 i n t ~ r ~ s t c d  par t ie ;  might  be fu l ly  de te rmi l~cd .  
r 1 ) o n  licnriilg of said motion before the clcrk, ant1 upon ~ g r c e l n r n t  of 
attoriicyq r e p r c ~ e n t i n g  all  particq, the court  ordered t h a t  1 ) a l i d  X a r -  
goliur a n d  M e y r  S t r n ~ h e r g e r  he permit ted to malie themselves par t ies  
plaintiff, and  tha t  Rosa Sternberger  and  Jeane t te  Sternherger  Baach be 
made  par t ies  defendant.  
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The plaintiffs then filed an amended complaint, adopting the com- 
plaint originally filed and, in addition thereto, alleging that  Meyer 
Sternbtxrger was the owner and entitled to the immediate possession of 
1,680 shares of stock in the Revolution Cotton hlills. The  defendants 
Sigmuud Sternberger, trustee and individually, Rosa Sternberger, and 
Jennctte Sternberger Baach, filed an answer and cross-action denying 
that the Security Kational Bank, administrator c. t .  a. clf the estate of 
Sara  Sternberger IIargolius, and David Margolius had any right, title, 
or interest in and to said stock, and that  Meyer Sternberger was not 
entitled to the immediate possession of the 1,680 sharw of stock, as 
alleged, and the defendants asked for affirmative relief, alleging that  
the 3,360 shares of stock claimed to be owned by the plaintiffs was in- 
cluded in a block of stock consisting of 8,790 shares owned by the mem- 
bers of the immediate family of H. Sternberger, decea3ed) and asked 
that  $25,200 cash dividend paid to the Security National Bank, admin- 
istrator c. t .  a. of the estate of Sara  Sternberger Margolius, be declared 
to be tlie property of the immediate family of H. Sternbc~rger, deceased. 

The plaintiffs in due time filed an answer to the cross-action, denying 
the allegations of the defendants in their answer and cross-action, and 
prayed for relief as contained in the original and amended complaints. 
On tlie call of the case for trial both plaintiffs and defendants moved the 
court for judgment upon the pleadings. After hearing argument upon 
the n~otions, the court orcrruled the defendants' motion and sustained 
plaintiiFs' motion for judgment on the pleadings. Judgment was ac- 
eortlinglp s i g ~ ~ e d ,  from which defendants appealed to the Eupreme Court. 

The plaintiff, in the original complaint, alleges: ''That the plaintiff 
Security National Bank is authorized and empowered by law to act as 
administrator, executor, and in other fiduciary capacities;. That  on or 
about 18 October, 1933, the plaintiff Security National 13ank mas duly 
appointed by the clerk of the Superior Court of Guilford County as 
administrator c. t. a. of the estate of Sara  Sternberger llargolius, who 
died tcstatc on or about 15 October, 1933. That  the sa d Sara  Stern- 
berger Jlargolius left a last will and testament, which has been duly 
probated in common form in the Superior Court of Guil'ord County, a 
copy of the same being attached hereto, marked 'Exhibit A,' and asked 
to be rcad as a part  of this complaint. That  the plaintiff is advised, 
i n fo rmt~ l ,  and alleges that the said Sara  Sternberger Margolius was a t  
tlie time of her death the owner of 1,680 shares of the capital stock of 
the Rel olution Cotton Mills, a corporation organized under the laws of 
the State of Sort11 Carolina, with its principal office in the county of 
Guilford in said State. Tha t  the plaintiff is advised, informed, and 
alleges that the defendant is now in possession of the certificates repre- 
senting the aforrsaid 1,680 shares of the capital stock of the Revolution 
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Cotton Mills, and although tlie plaintiff has demanded that  said certifi- 
cates of stock be delirered to it as administrator of said estate, the 
defendant has nrongfully declined and refused to deliver the same. 
That  the plaintiff is entitled to tlie immediate possession of stock, to the 
end that  it may administer said estate as it is by law required to do. 

(The re fo re ,  the plaintiff prays that the estate of Sara  Sternbcrger 
Margolius be adjudged the owner of the aforesaid 1,680 shares of the 
capital stock of the Rexolution Cotton Mills, arid that juclgrnent be 
entered in this cause directing the defendant to surrender to it the im- 
mediate possession of the certificates for said 1,680 shares of the capital 
stock of the Revolution Cotton Mills now in his possession, ant1 that 
the plaintiff be granted such other and further relief as to tliii court 
may seem just and proper." 

I n  tlie amended complaint (after  other parties were niarle plaintiffs, 
by consent) the plaintiffs allege : "That David Margolius is the husband 
of Sara  Sternberger Margolius, and the sole legatee and devisee of her 
last n i l l  and testament. That  the said Dar id  Margolius is tliv bene- 
ficial owner of the 1,680 shares of the capital stock of Revolution Cotton 
Mills described and referred to in the original coniplaiiit in this cause, 
subject to the atlministration of the estate of the said Sara  S te r~~berge r  
Xargolius. That  tlie plaintiff Security r a t i o n a l  Rank, adminiitrator, 
i, entitled to immediate posseqsioi~ of said stock, and that  none of the 
d~fendan t s  has any interest, legal or equitable, therein. That  the plain- 
tiff Meyer Sternberger is the owiicr of 1,680 shares of capital stock of 
the Revolution C'otton Mills, which is now in possession of the tlefend- 
ant Sigmund Sternberger. That  the plaintiff Xeycr Sternbergcr lins 
demanded the surrender and delivery of said stock to him by the de- 
feudant Signlurid Sternbcrger, and tlie <aid tlcfentlant has nrongfully 
refused to t le l i~er  tlie same to said plaintiff. That  the said 31cyer 
Stcrnbcrger i.j tlie sole and exclusive onner of said stock, and that iio~lc 
of tlic d c f ~ i d a n t s  has ally legal or equitable in t e re~ t  therein. W h e ~ e -  
fore, thcse plaintiff? pray:  '(1) That the relief prayed for in the origilial 
complaint be granted. ( 2 )  That  the plaintiff Meyer Sternberger be 
adjudged the onrier of 1,630 sharcs of tlip capital stock of the Ilerolu- 
ti011 Cotton Vllls, the certificates for which are in the possession of the 
tlefei~daiit Sigmund Sternberger, and that judgment be entered ill this 
cause directing said defendant to surrerider to the said plaintiff imme- 
diate possession of the certificates for said stock. (3)  That  the plain- 
tiffs bc grauted such other and further relief as to tlie court may seem 
just and proper." 

The n i l l  of Sa ra  Sternberger Margolius is  dated 28 January,  1933, 
arid after her death duly admitted to probate. The  material I tem 2 
is  as follows: "A211 the rest and residue of my estate of whatsoevclr kind 
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and wheresoever found (including all my  stock, and all my interest in 
stock, in Rcrolution Cotton Mills, whether standing in m;y name or held 
by me personally or not) I give, devise, and bequeath absolutely and ill 
fee simple to nig liusbantl, David Margolius." 

The defendants in their answer allege, among other things: "That 
on or about 5 January ,  1923, for a valuable considerntion, Neyer Stern- 
berger, Sigmund Stcrnberger, Jeanette Stcrnlmger,  ant1 F~igmuntl Stern- 
berger, trustee, entered into a written agreement. same being duly signed 
by all of the parties thereto, in nords ant1 figures as follons: 'North 
Carolina-Guilford County. Whereas our Father,  H. Stanberger ,  whom 
we all lore(1 and adored, did. on or about 1 J u ~ l e ,  1015, in cor~sitleration 
of the sum of OIW dollar ($1.00), and in the further consideration of 
mutual l ow and affection, sell, transfer. a i d  assign unto each of us one 
huntlretl and sixty-eight (168) shares of stock in the Relolution Cotton 
Mills; and whereas, it  being the desire of each and all of us to keep said 
stock intact and within our immediate family, in accortlance with the 
known wish of our beloved father, we did eutcr into a written agreement 
on or about 28 December, 1918, wherein and whereby all cf the aforesaid 
stock belonging to each and all of us x i s  placed with Sigmund Stern- 
berger, trustee, as was and is  evidenced by n certain n-ritten agreement 
made and entered into by and between each of us on aforesaid date, to 
wit, 28 December, 1918; and 

" 'Whereas Sigmund Sternberger owned thirty-nine (39 ) shares of said 
stock in ad t l i t i o~~  to the aforementioned 168 shares; and whereas a cer- 
tain stock dividend has been declared by the Rerolution Cotton JIi l ls ;  
and whereas Sigmund Stcrnbeigcr is now the owner of 2,070 shares of 
said stock; Meyer Sternberger is the owner of 1,680 shares of said stock; 
Jeanette Baach is the owner of 1,680 shares of said stock; Rosa Stern- 
berger is the owner of 1,680 shares of said stock; and Sara  Xargolius 
is the onwer of 1,680 shares of said stock; and whereas it is the desire 
of each and all of us to keep all of said stock, to wit, eight thousand 
srveli hundred and ninety (8,790) shares of stock in the Revolution 
Cotton Mills intact and within our immediate family, in accordance with 
the known wish of our beloved fa ther :  

" 'Now, therefore, this agreement, made and entered into this 5 Janu-  
ary, 1023, by and between Jeanette Baach, of Pocahontas, Ti rg in ia ;  
Sara  Margolius, of Spartanburg, South Carolina; Meyer Sternberger, 
S ig~~iur id  Sternberger, and Rosa Sternberger, of Grecblisboro, North 
Carolina, parties of the first part, and Sigmund Sten~berger,  trustee, 
party of the second part, 

'' 'Wit~iesseth, that  for and in consideration of the sum of $1.00 paid 
to each of the parties of the first part  by the party of the second part, 
the receipt of which is hereby acknowledged, and in tke further con- 
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sitleration of love and affection lmssi i~g between each and  all  of the  
l j ~ r t i e s  hereto, it  i s  nlutuallg understood arid agreed by tlie parties hereto 
tliat all  of the aforesaid stock, to wit, 8,790 sliares i n  tlie Revolutioii 
Cotton Mills, helonging to the  part ies  of the first par t ,  as  lleretofore 
meutioncd, 1)e placed, a1111 by these presents it  is liereby delivcretl and 
l~ laced  wit21 thci par ty  of the secontl ],art in  t rust  to bc held intact by the 
said 1)nrty of tlie second p a r t  u p o ~ r  the following terms : I I ~  c01111ition~: 
T h a t  the aforesaid stock and all  of it  is to he held intact,  aucl that  uone 
of said stock, or ally par t  of Sam(,, is to  he sold, trairsferred, assigned, 
l~ypotliccated either directly or indirectly by any  of the part ies  hereto, 
their  heirs, a s s i g ~ ~ s ,  executors, or administrators, ~ r i t l i o u t  first obra in i~ lg  
the written colisent of a l l  the  parties to this  a g r e e m e ~ ~ t ,  or their heirs, 
assigl~s, esecutors, o r  adlniilistrators. 

" 'Tliis agrcenlent is to  be irrevocable and is to  remain i n  ful l  force 
ant1 effect un t i l  i t  is mutual ly annulled jointly by all  of tlie parties 
llercto, or their  respective heirs, ~ ~ s s i g n s ,  esecutors, o r  administrators, 
arid to the fa i th fu l  perforniance of the above-n~entioned covenai~ts  cacli 
of' us  (lo hereby bind ourselves, our  heirs, assigns, executors, o r  athuinis- 
trators, eacli to the  other. I n  testimony whereof, n.e have hereunto set 
our  hands and affixed our  seals a i d  signed i n  sextette, eacli and all  being 
originals, this  being t h e  day  and  year  first above writtell. S i g m u ~ i d  
Steruhcrger (Sea l ) ,  Afcycr S t e r ~ ~ b e r g e r  (Sea l ) ,  Jeaue t te  Bnacli (Sca l ) ,  
S a r a  illnrgolius (Sea l ) ,  Rosa Sternberger (Sea l ) .  1 do hereby accept 
the aforeme~rtioiietl stock i n  the lievolution Cotton Afills upon thc  term5 
ant1 c o n d i t i o ~ ~ s  stated lierein. Sigmund Sternberger, Trus tee  (Scnl). '  

"Tliat a t  the  t ime  of the  execution of the wri t ten agreenieut rcaferrcd 
to i n  the preceding paragraplls,  and also at  the  t ime of the deli\-ery of 
the 8.790 s l ~ a r e s  of stock i n  the  Revolution Cotton Ni l l s  to Sigmund 
S t e n ~ b c r g e r ,  trustee, there was a cor i t rmpora~~eous  oral  coiltract all() 
:~greeinc.nt by aud. among Sigmund Sternberger, Meyer Sternbcrger, 
Jea~rc, t tc~ S t c r ~ i l ~ e r g e r  Baacall, S a r a  Stcrnberger Margolius, Rosa Stcr11- 
berger, ant1 Signiuricl Ster i~berger ,  trustee, and a distinct unclerstaudii~g 
;Inloirg al l  of' t l ~ e n i  tliat the  entire block of 8,790 sliares of stock should 
be l q t  intact,  held by the trustee and  beneficially owned a s  a un i t  by 
thc irnrilerliate fanlily of 11. S te r~ iberger ,  deceased, un t i l  such t ime :rs 
salt1 l i~cnlbers  of saitl f ami ly  should u i l a i h i o u s l y  elect to  change said 
u u d e r s t a i ~ d i ~ l g  nud agreelllerlt; tliat said uiiderstandiiig and  agreernellt 
also ii~cluiletl the provision t h a t  said Sigmund Sternberger, as  trustee, 
slloultl lioltl aiitl lieep said stock intact  fo r  said purpose;  tliat said stock 
was actually delivered by theill to said t rustee;  t h a t  i t  was, ho~vever, 
agreed tliat, unt i l  modified by the u i ~ a n i m o u s  agreerneiit of said parties, 
saitl stock \\.as to rcmairi i n  the names of the respective parties on the  
stock book of Itevolution Cotton Mil ls ;  that  each of tlie respective par-  
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ties was to 1-ote the stock so standing in his or her name, and was to 
receire the dil-identls thereon during his or her life as a member of the 
imniediate family of H. Sternberger, clcceascd; but that a t  the death of 
any one of said parties, the stock upon nhich the dewased had been 
receiving dividends should be considcrcd as beii~g and shculd continue to 
be the property of the immediate members of the family of H. Stern- 
berger, deceased; that  said agreement was to be binding upon all of the - 
parties thereto unless and until it n-as mutually annulled, jointly and 
unanimously by all of said parties; that  one of the pl,iintiffs, to n i t ,  
David Nargolius, husband of Sara  Sternberger Margldius, deceased, 
was present when said contract and agreement was made.  that  he under- 
stood the terms and conditions thereof, disc!ussed the same fu l l r  with 
parties to said agreement, including his said wife, advised his wife to 
agree thereto; and that  she did agree thereto with his full knowledge 
and cousent." The written instrument of 28 December, 1918, is omitted 
as it is of similar imuort as abore written instrument r,et forth in the 
answer of defendants. 

The court below entered the following judgment: "This cause coming 
on to be heard before Hon. John  H. Clement, judge presiding, and the 
plaintiffs having moved the court for judgment upon the pleadings, and 
after considering the said motion and hearing the argument of counsel, 
and the court being of the opinion that  the plaintiff's motion for judg- 
ment upon the pleadings should be allowed: I t  is  therefore ordered, 
adjudged, and decreed that  the plaintiff Security Kational Bank, ad- 
ministrator c. f .  a. of the estate of Sara  Sternberger Margolius, is the 
owncr of and entitled to the immediate possession of 1,680 shares of the 
capital stock of the Rerolution Cotton Mills. represented by certificates 
registered upon the books of said corporation in the name of S a r a  
Sternberger Nargolius, and now in the possession of the defendant 
Sigmund Sternberger, and that the plaintiff administrator is also the 
owner of the cash dividend amounting to $25,200.00 heretofore received 
by i t  as alleged in the pleadings, and paid by the Revolution Cotton 
Mills upon the aforesaid 1,680 shares of stock registered in the name of 
Sara  Sternberger Margolius; that  the plaintiff Xeyer Stwnberger is the 
owner of and entitled to the immediate possession of 1,680 shares of the 
capital stock of the Revolution Cotton Mills, and represented by certifi- 
cates registered upon the books of said corporation in his name, and 
I I O W  in the possession of the defendant Sigmund Sternkerger; that the 
defendant Sigmund Sternberger is the owner of 2,OiCl shares of the 
capital stock of the Revolution Cotton Mills, represented by certificates 
registered on the books of said corporation in his name; that  Jeanette 
Sternberger Baach is the owner of 1,680 shares of the stock of the 
Rerolution Cotton Mills, represented by certificates registered upon the 
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books of said corporation in her name, and Rosa Sternberger is the 
ovmer of 1,680 shares of the capital stock of Revolution Cotton Nills, 
represented by certificates registered upon the books of the rorporation 
in her name. 

" I t  is further ordered, adjudged, and dccreed that  thc defendant 
Sigmund Sternberger forth\\-it11 d e l i ~ e r  to the plaintiff Security S a -  
tional Rank, administrator c. t .  a. of the estate of Sara  Sternberger 
Nargolius, the said certificates of the capital stock of Re1 olution Cot- 
ton Mills for 1,680 shares registered upon the books of said corporation 
in the name of Sara  Sten~berger  Margolius, and that lie likc\visc deliver 
to the plaintiff Meyer Sten~herger  the certificates for 1,680 shares of 
the capital stock of the Re~o lu t ion  Cotton Mills registered upon the 
books of said corporation in the name of Meyer Sternberger. 

"It is further ordered, adjudged, and decreed that the deferdants take 
nothi~ig by their cross-action, and the same is hereby dismissed. The  
defendants d l  pay the cost of this action, to be taxed by the clerk. 
J. H. Clement, Judge presiding.'' 

The  exceptioris and assignments of error of the defendants are as fol- 
lows: "(1) Thc court erred in refusing to allow the defendants' motion 
for judgment upon the pleadings. ( 2 )  The court erred in allowing the 
motion of the plaintiffs for judgmcnt upori the pleadings. (3) The 
court erred in signing the judgment tentlered by the plaintiffs." 

BrooX,s, XcLendon d Holderness for p la in t i f f s .  
S idney  J .  S tern  and Eererly C'. Xoore for defendants. 

CLARKSON, J. The main questiou in1 o l ~ e d  : I s  the written instru- 
ment in controversy, admitted to be executed hy all of the members of 
the family in reference to the 8,790 shares of stock in thf~ Revolution 
Cotton Mills, such a contract as to cntitle the trustee to hold the certifi- 
cates of stock against the demands of plaintiffs? W e  think not. 

The  written illstrumelit is a simple, passil-e or dry trust, not an 
active or special trust. The  distinction hetween simple, passive or dry 
trusts and special or actire trusts is pointed out succinctly in P m r y  on 
Trusts and Trustces (7th Ed. ) ,  Vol. 1, see. IS, p. 1-2, which is as follows: 
'(Trusts are divided into simple and special trusts. A simple trust is 
a simple conveyance of property to one upon trust, for another, with- 
out further specifications or directions. I n  such case, the ln\v regu- 
lates the trust, and the cesfui  que trust has the right of possession and 
of disposing of the property, arid he may call upon the trustee to exe- 
cute such conreyances of the legal estate as may be necessary. A special 
trust is nhere special and particular duties are pointed out to be per- 
formed by the trustee. I n  such cases he is not a mere passive agent, 
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hut has  active duties to  perform, a s  nhe i i  a n  estate is g i r e n  to  a person 
to sell. and f r o m  tlie proceeds to  pay  the  debts of the sett1.r." 

I11 L c ~ v i n  on Trusts ,  Vol. 1, the  same classification of simple and 
special t rusts  is made, the  au thor  saying, a t  page 1 8 :  "The simple t rust  
is  n h e r c  property is  vested i n  one person up011 t rus t  fo r  another, and  
tlie na ture  of the t rust  not being prescribed by t h e  settler, is  left to  the 
construction of law. I n  this  case the cesfui  q u e  frusf  has  jus I ~ a b e n d i ,  
or the r ight  to  be p u t  into actual  possessio~i of the property,  and jus 
disponcntli ,  or the  r ight  to  call upon the  trnstee to esccute conveyance 
of the legal estate a s  the  cestui pie trust directs." 

Tlic distinction between active, passive, ant1 d r y  t0us t s  h a s  been 
obsc~rvcd ant1 carefully pointed out i11 a number of d ~ c i s i o n s  by tlie 
Suprcliic Cour t  of this  State .  

I n  J a s p r  U. J l a m e l l ,  1 6  S. C., 357  (359)) Rutfin, J., sa id :  "The 
question nlatle upon tlie will has  no difficulty. Tlie bank stock is be- 
quc:lthcil to tllc~ esccutors, i n  t rust ,  to r e c e i ~ e  the dividcutls as  declared 
:111d pay tllein 01 er to the testator's dauglitr1r dur ing  her  life, or un t i l  
thcl cl1:irters espire ,  and  upon  t h a t  event, unless the charters  be reiiened, 
the stock itself is given to the  daughter.  111 her, then, a r e  uiiited tho 
prese i~ t  riglit to the whole profits, and the absolute ul t imate dominion- 
nllicli gives as  perfect a property as  is known to tlie l a \ \ .  T h e  cestui 
y l i ~  f r r c \ t  can call f o r  tlie legal estate a t  her  will. I t  is not lilic the case 
of a l q u e s t  ill t rust  fo r  tlie maintenance of another. T ' iere  the  trustee 
iiiust re tain the  property i11 order  to p r o d e  out of the profits for  the  
support  of tlie object of tlie testator's bounty. I I e  must  lieep the fuild 
i n  liis own hands, lest i t  be wasted. B u t  here the  fund  is t o  go 
( c ~ c n t i i : ~ l l y )  directly to the  daughter,  aild in  tlie nlean~rl i i le  the  ~vliole 
profits, not as  a mnintenance to be provided by the esecutor, but as  a 
gencwl  l m w ~ i a r y  legacy." 

-\gajii i t  na.; tlcrlarcd i n  l'urnaye 1 % .  G~ecne,  5 5  K. C., 63 (lieadnote),  
t h a t :  "TYliere tlic r i p l ~ r  of a c e d u i  que 11- st to  a t rust  is  immediate aild 
absolute, there bciiiz 110 ulterior linlitation, and  no cont inuing du ty  to 
bc p r f o r ~ i i e t l  -i\ it11 i t  by the  trustee, tlie (Jourt will decree tlie legal 
estate to  be conveyed to those entitled." T h i s  case invol ied bank stock, 
tlic trustec seckiiig to  collect commissions fo r  tlie payment  of dividends 
to tlic cesfui que truat, but this was denied, this  Cour t  liolding tha t  the 
legattcs u e r e  entitled to  have a t ransfer  of stock made to them. 

111 Xclienzie c. Sumncr, 114  N .  C.,  425 (425-8), the  d l  of Thoillas 
J. S u m n c r  devised to Julia11 E. Suniner  i n  t rust  f o r  the plaintiff a n  
unclivitled th i rd  par t  of certain lniltl, mid also b c q u e a t h e ~  cer tain corpo- 
rat ion stock. I t  was alleged t h a t  the trust being passive and  naked, the 
I~eneficiary was entitled to a t ransfer  of tlie property. Chief Justice 
Slieplic~rd said : 'Ll\s to the real  estate cleviscd to the defendant fo r  the 
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benefit of the plaintiff, there is no reason why the legal title is not 
reqted in the plaintiff by the ~ t a t u t e  of uses, as the land is not conveyed 
to her 'sole and separate uv . '  nor is the trustee charged in any manner 
nllatercr  with any special duties with respect to the same. . . . The 
statute, honerer,  docs not apply to personal property, such as notes and 
bank stock, and the legal title remains in the trustee until it  is in some 
~ a y  transferred to thc equitable owner. I s  there any reason why the 
court, csrrcising its equitable jurisliction, should not harc  dircctcd the 
assignment of the legal title in this instance? Wc can see none. The 
plaintiff bcing the absolute, equitable olrner, there are no ulterior limita- 
tion3 to be protected and, under tlic terms of the will, the trurtee has 
notliinc hut a hare, naked legal estate, unaccompanied, as n e  have 
ren~arlietl, nit11 a qingl(~ specified duty." 

I t  i s  gcncrally held that  an attempt to create a passive or dry  trust 
in reality, under the statute of uses (C. S , 1740), recults in the passage 
of the lcgnl estate to the c e s f u i  p i e  t rus t .  Go ld  Xin ing Co. I > .  L u m b e r  
( ' o . ,  170 S. C., 273; S p r ~ ~ l , y s  7l. H o p k i n s ,  171 N. C., 456; Lee  c. Oates, 
171 N. C., 717; H a r d w a r e  C o .  c. Lewis, 173 N. C., 290; P a i r i c k  c. 
B e a t t y ,  202 K. C., 454. 

The case of I i i i k n l n n  I .  IlollamZ, 139 S. C., 155, cited by defenilants, 
i~ distiiiguishable. I n  that case it was held to be an  active trust. 
I Io sp t ta i  c. Crozc, IS6 S.  C., 741 (743). The  case also of E g ~ r t o n ,  
d d m ~ n i s / t - u f o r ,  I,. C a w ,  94 S. C., 648, is not in point. 

I n  Gold X / t ~ i n g  C O .  1'. L u m b e r  L'o., 170 S. C., 273, at p. 277, it is 
said:  "As the dretl created a passire as distinguished from 'In active 
trust, there being nothiitg for the trustee to do but to hold the legal title 
for the corporation, the use v a s  executed by the statute, or, in other 
norcla, possessioli n a s  transferred to the use, and the corpor,\tion thereby 
acquired the entire estate. J o h n s o n  c. P r a z r w ,  91 N. C., 159; I l a l l y -  
b u i f o n  e. Slaglc ,  130 S. C., 482; C a m e m z  2%. f lzchs,  141 N. C., dl." 

I n  the instant case the nri t ten iilstrument, among other things, has 
this ill i t :  "Whereas, i t  being the desire of each and all of us to keep 
said stock intact and ~vi th in  our iinmecliatc family, in accordanm n i t h  
the Imon i~  v ish  of our beloved father," etc. Further, ( 'That the afore- 
suci stock, or ally part  of same, and all of it is to be held lntact and none 
of said stocli is to be sold, transferred, assigned, hypothecated either 
directly or indirectly or by any of the partics hereto, their heirs, :~ssigrls, 
executors, or administrators, without first obtaining the written consmt 
of all the parties to this agreement, or their heirs, assigns, executors, or 
adnlirlistrators." I t  nould seem these additional w o r d s % o n e  of said 
stock, or any part  of same, is to be sold," etc.-were merely explallatory 
to the trustee, to hold the "stock intact." 
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I t  appears from the record that  since the original written instrument 
of 28 December, 1918, the certificates representing the iitock ownership 
of the parties have been actually deposited with and in the possession of 
Sigmund Sternberger, trustee. The  owners of the stock have voted 
their respective stock a t  stockholders' meetings and have a t  all times 
received and used all dividends paid by the corporation upon their 
respective shares as their own individual property, and the trustee has 
had nothing to do with the collection or disbursement of said dividends, 
or the voting of said stock. Since 11 April, 1919, all of the stock certifi- 
cates have been issued and registered on the books of the corporation in 
the name of the individual owners,  except the certificGatesL owned by 
Meyer Sternberger ha re  been issued and registered in his name since 
18 A ~ r i l .  1919. 

L ! 

The plaintiffs in this action pray that  the trustee surrender to them 
the certificates of stock which they contend they own, now in his posses- 
sion, and they be adjudged the owners of same. From the written in- 
strument the trustee has no duty to perform other than to hold the 
certificates of "stock intact," etc. The  trustee has no active duty to per- 
form, he mas to refrain from doing anything. This did not make him 
an active trustee. 

The written instrument was a kindly family arrangeinent consonant 
with their fathcr's wishes, but it gave the trustee no special or active 
duties to perform. Was the stock to be held "intact" f xever  and for- 
ever ? Who could ultimately get it ? Could i t  never be alienated ? I f  
one dii~d, who got the share? The written instrument iri uncertain and 
indefinite as to the ultimate ownership of the certificates of stock, and in 
other respects. Bridges v. Pleasants, 39 N .  C., 26;  Wmver v. Kirby, 
186 N. C., 387; 26 R. C. L., "Trusts," sec. 20, p. 1183; 7 Pomeroy's 
Equity Jurisprudence, 4th Ed. ,  secs. 997 and 998. 

Thc stock was never transferred to the trustee on the books of the 
corporation. The individual members voted the stock and received the 
dividends. W e  think under the facts and circumstances c~f this case that  
it is manifestly the duty of the court to direct that  the prayer of the 
plaintiffs be granted. We think this is in accord with the generally 
accepted doctrine of trusts and the decisions of this Court. 

The  Constitution of North Carolina, Art. I, see. 31, is  as follows: 
"Perpetuities, etc.-Perpetuities and monopolies are cmt ra ry  to the 
genius of a free state and ought not be allowed." 

Whether the written instrument is void because i t  imposes an  un- 
reasonable restraint upon alienation, and thus violates t:le rule against 
perpetuities, need not be decided in the instant case. Even if it  be con- 
ceded that  the written instrument is  sufficient and valid to create a 
trust, and is a reasonable restraint upon alienation, i t  is a simple, passive 
or dry trust. 
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Do the  alleged contemporaneous oral  contracts and  agreements set 
fo r th  in  the defendants'  answer and  cross-action contradict and v a r y  
with the  wri t ten ins t rument?  W e  th ink  so. 

W e  th ink  this  is so o b ~ i o u s  tha t  i t  is  hardly necessary to cite authori-  
ties. Rocbuck 1 3 .  Carson, 196  K. C., 672. T h e  mat te r  is rrcently set 
fo r th  in  W i n s f ~ a d  v. J l f g .  Co., a n f c ,  110. T h e  case of Griscom c. 
Stcrnhcrger, 1 0  Fed.,  2d Series, 764, h a s  no hearing on this  controversy. 
There a re  ~ a r i o u s  other mattcrs  discussed by the  l i t igants  i n  their  able 
briefs t h a t  n e  do riot th ink  nccesSary to  discuss, as  there a re  no nev or 
no1 el propositions of law involved. 

F o r  the reasoris g i ~ e n ,  the judgment of the  court helow is 
Affirmed. 

J. S. GASQUE v. CITY O F  ASIIEVI1,LE. 

(Filed 27 February, 1935.) 

1. Trial D a d n  motion of nonsuit all the evidence is to be considered 
in light most favorable to plaintiff. 

Tpon a motion as  of nonwit the evidence is to be considered in  the 
licht most favorable to plniutiff, and l'e is entitled to every icasonable 
iiitei~tlmc~rit tlierron and c ~ e r y  reasonable inference therefrom, arid the 
motion \\ill be clenied if there is any sufficient evitlerice on the nliole record 
of defendant's liability. C. S., 267. 

2. Evidence K a- 
Trstimony of plaintiff's nife  that the contlition of plaintiff's health 

after tlie injury in suit had heen had 1s Acld c o m ~ e t m t .  the tcstimonj 
be~lir  b:tscst1 up1111 the \\itlieis' (~bWrvati0n of 1)lailitift"s general bodily con- 
dition. 

3. Trial F a-Fonn and sufficiency of issues. 
JVllcrc questions songlit to be 1)resented by issues tendered are sub- 

mitted to tlie jury by the court under one issue, and the issues sul~mitted 
t3ncwmpnss all ninterinl phases of tlie cvitlrnce, the refusal to submit 
tlie issues tendered will not be held for error, the form of the issues being 
larcrlg in tlie court's discretion : ~ n d  not being the proper basis for esce1)- 
tion unless prejudicial or affwtiilg substantial rights. 

4. Municipal Corporations E c- 
In a n  action against a c i t ~  to rworer  for ~ e r s o n a l  injury resulting from 

the ~iegligent condition of its strcets or sicle\vnllis, the burden is 1111 p l ;~ i~ i -  
tiff to prove the alleged negligence and proximate cause by the greater 
w i g h t  of the evidence. 

5. Same-Duty of city to keep its streets and sidewalks in rcasonably 
safe condition. 

The evidence in this case tcntletl to show that the lid of a city's \rater 
meter adjacent to its sidewalk had become insecure by reason of dirt  
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\r:lsllir~g down ant1 c:tliing nronnd the  i n n m  r im,  tha t  the meter was  rent1 
11g the  city's employee encli month,  who did or by the  exercise of due  care  
could I ~ n w  seen the  situ:~tiorl. :lnd t h a t  t he  type of lid in use a t  the place 
of tlrc nct.iclcnt \\.as ro~~sidrrcyl  u~ranftl, nnd tha t  this typc: of lid had been 
~'clbl:~crd 1)y the  city in otllcr places by :I safe tylw, :11itl t lmt ljlnintiff, 
\vlrilc \\.:llliillg n111nz thc~ s i t l t~ \~:~l l ;  nt ~ l i g l ~ t ,  stepped oil tlie insccvre litl, 
\vl~ic.lr tiltctl, cnus i~rg  his foot to  s l i l ~  into the  hole of thc~ mc~tcr Iws,  
t l r o i  l i ~ t i  : I  s i n  s i ~ s  i j .  The  c,onrt c,l~nrgctl the jury 
tlr:it the laity w:rs not an  in sn r r r  of the  w f e t y  of i ts  streets and sitle\\.alli~, 
11111 tha t  i t  was  nrrtl(v duty  to exercise d11c diligence to lrcep i t s  streets 
:111(1 ~ i ( l ~ \ \ . : l l l i ~ ,  i n e l l ~ d i i ~ ~ :  mctcr l~oscs ,  in n rensonnl~lg s ~ f e  condition by 
~,easonnble ir~sl)cction nncl s u p c r r i s i o ~ ~ ,  and tha t  it would not be liable for  
i n j r ~ r g  frcim n clcfcct of I\-hich i t  had no i~oticc.  but t ha t  nctunl notice 
\\.:IS not rrqnirctl, b ~ i t  t ha t  notice \ ~ o n l d  be inlplied if tlie defect should 
lxrvc~ I)em clisc.overc'd by the  city in t he  cscrciar of ordinary care  in main- 
t:lirrinc rcmon:lI)lc irrsl~cction ant1 sul)errision : Hcld ,  the  c.11nrqb cor- 
rv(.tlg :~lq)lictl the  1:lw to the  facts of t he  case, and was  withnnt error.  

6. Daningcs F a - Where cvidcnw shows pclnlnnrnt lwrsonnl injury, 
plaintiff may recover, also, present cash worth of prospective future 
en~mings. 

I n  tllis ])crsonal illjury action the e r i t l n ~ c c  tentlet1 to s l ~ o w  tha t  plnirrtit'f 
11:1tl 1wc11 scxriously nntl p:liilfully in jnr id .  :111tl t l ~ t  Iris injnry n.:ls dis- 
nliling :mil ~ ~ c r m n n c n t :  Hcld,  n charge tha t  glni~ltifl" \vns c~r t i t lcd  to re- 
eovcxr ~r:\st, l ircwnt.  :11rtl f u tu re  clnmngcs, l):lsetl n lml  ~)l:~irrtiSf"s : ~ g e  ant1 
c ~ : ~ r r r i ~ ~ j :  c a y ~ ~ i t y ,  hut l imiting the recovery of fu tu re  tlnninges to their  
prcsent cash worth, is  \ ~ i t h o u t  error.  

Sc i r n c ~ i ,  J., took no part  in thc cousitleratio~i or tlccifit~n irf th is  cnsc. 
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testified, ill pa r t  : "Wllrm I s t ~ p p e d  on t h r  litl of a par t ly  corered water  
111ctcr box-n-lic.11 I ditl. m y  left foot an11 leg wcat t lo~rn  i n  tlir  hole arid 
ill .some n a y  it  turllctl the litl i n  a \ - ( h e a l  position. I don?t li11o\v 
~ r h c t h e r  esact ly s t raight  o r  not,  hut I fell, ant1 as  I did the  edge of the 
lid ca~igl l t  I I I P  hctn.cci~ m y  legs on thc p o i ~ l t  of m y  q ) i r ~ c  ant1 on my r ight  
testiclr. Tlint n-a:: r ight  in t l i ~  c ro tc l~ .  I ga1-c a pon-c~rful lunge to 
c20rrle out.  I t  n-as i l ~ s t : ~ n t  paill. 111 doing so. T tril)pcd in s o n i ~  n a y  
:11111 f('ll a g a i ~ ~ .  1 fr l l  in  sort nf a s i t t ing  mit ti on. I don't l i 1 1 0 ~  
~ ~ l i f ' t l i ~ r  a rork,  11ri('k. or t v l p  of tlic-' r im.  1)ut 1 ~ t r ~ e k  m y  hack n l i t t le 
I i igl~cr  1117 on sonlc hlunt olrjwt. T11t.n I got to  illy f w t .  1  as c s p -  
rienciilg t l ~ c  most ~ s r r u c i a t i l i g  p i n  of m y  lifc, and the last I rcn~ember  
T gr :~hl)cd iiiyself i n  the crotch a11d \\as t1rnn.n tlonl~lt.  evcrytliing tunled 
( lark to nit,. . . . T don't lwlicw I could l l av(~  seen the condition of 
t h r  rnc.tc>r 110s. I (lid ,rot scc it. Thcrc  was a lirtlge tlicrc n11t1 no 
lights. Tllc 11c:lrclst l ight was 2 0 5  f rc t  f rom tllc ~ n c t c ~  110s. I tlon't 
k i~on-  lio\v ( lark i t  Tvas. I conltl i ~ o t  we  tllat 110s or that  lid tllere, 
1)artly rorcwtl ,  or I woultl not h n ~ e  stq)petl 011 i t .  1 Iinow it n,as not 
ful ly  corered or  my leg would not h a ~ e  gone in. I cannot swcar c~sactly 
x h a t  I)osition it n-as laying in fo r  I (lit1 11ot scc it  pr ior  to  tlic t imc I 
stc>l)l)ctl 011 i t .  l tlon't k i i o ~ r  n l ia t  coiltlition it  n.as in, c ~ c c p t  that  it. 
tlrc, lill. t n n ~ c d  :lud ca:~uglit nlc hctn-ccw tllc crott~ll.  One caught lne in  
t l ~ c  carotc*l~ :111t1 T :in1 sure tllr otll(lr T;IS ill t h e  Iiolc. son i (v l i (~re  : \ I .OUII (~  
tlw 11olc. 11ou11tl to bc. Tt was uncspcctrtl :11rt1 I Tvaq h u r t  so had  T 
ca :~ l i~~ot  gi7-c a clctnilctl tlr'rc.ril)tion of it. I tlou't k i~o \v  h o ~ v  deep the  
ilIc,tw 1)os ~v:rs." 

I ' l i~il~tiif \ Y : I .  a t  o~rcr  taB(811 to :I hospital ant1 ~ v a s  ullcoiix~ious fo r  
four  or fivc t l :~~-s ,  a11t1 11e stnyctl in  the 1ioql)ital th i r ty  clays. T h c  first 
s i s  ~nol l t l is  of his illjliry 11c' H ~ J ( > I I ~  tl~c' greater par t  of the tillic in brd, 
csc2el)t to go 1111 a1111 visit t l~i '  t l ~ ( ~ t o r ~ .  

Dr. ,J. K. l k y t o n  twtificd, in  p a r t :  "The  illjury will he l ~ c m m ~ l e n t .  
I11 my opinio~i ,  lie will tlm-cr lw able to  perform heavy ~ i i a n n a l  l i~hor  or 
a n  ulltlue a~noui i t  of csercise. nlictlicr i n  s l ~ o r t s  o r  labor." 

R d l ~ a  I<itcal~irl, a graduate  llurse ill the hospital.  tcqtificd, in l ~ a r t :  
"Mr. Qasquc n-as b roupl~ t  into the  hospital, I thilik, around 0 o'cloc*k. 
o r  a f e ~ v  minutes  past 9, i t  \\-as 110t earlier tl1:ln 9 at  night.  T h e  i n a ~ i  
sce~nccl totally uncon~cious.  I iinrsetl hinl  30 days, dcvoting niy entire 
attt~litiori to 11ini. T ~ v e ~ ~ t y - h o ~ l r  (luty, 1t.it11 four  hours  off (luriltg the  
(lay or  i ~ i g h t ,  ~ v l i e ~ l  it  \\-as c o i ~ ~ e ~ l i e n t  fo r  anotlier nurse  to  1l1ok af ter  
I~ilil ,  illid 11e W;IS r es t i l~g  so t11:~t I c'oultl be a\\-ily. I ca~iilot say lion. 
1o11g lie reruaincd u~icollaciouy but I n-oulcl say arountl four  or five 
clays. JI is  right q c  \\-as swollcrl arltl closed elltirely and, of course, lie 
\vas lifeless, and he n-as bleeding f r o m  his  llose ant1 mouth,  a1111 also 
fronl  llis p e l ~ i c  region. I I e  bled f r o m  his pelvic regiou every tlay the 
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entire time he lvas in the hospital. The  bleeding came from the inside. 
Thcre was no indication on the outside. . . . I wac; present at the 
operation on his back or spinal puncture. 'There was an attempt made 
to do a lumbar puncture, but the doctors were not succe:~sful, due to the 
~ ~ c r ~ o u s  condition of the patient. That  n a s  while he m s  in the hos- 
pital. I t h i ~ i k  they tried it tv-ice, but I cannot say exactly. I t  was 
morc t l ~ a u  once." The plaintiff was thirty-one years of age, weighed 
16s pc~unds and, prior to the injury, a strong and healthy man. 

11. E. Fox te.tified, in p a r t :  "I was hailed by soinc>one and found 
him (<J. S. Gasquc) in a water meter. I learned later it was Mr.  John- 
son. . . . I got out. I saw Mr. Gasque with one leg in the water 
mctcr, tlou-11 in the va tcr  meter box, and t h ~  lid of the  rater meter box 
and side of his head on the eide~ralk. The  side of his head was laying 
over on the s i d e ~ n l k  and his leg down in there. I t  mrs on mx right- 
hand side going \rest, the north side. I t  was on the s id~malk .  I think 
a littll- to the right-l~and side, tlie north side. There was a kind of 
slol)cd hank by the s i d e ~ a l k .  The meter box was close to that, a dirt 
hank. Gasque was just laying there like a dead man, so I picked him 
u p  oui of thc meter box and I told Mr. Johnson to let's carry him to 
tlic liospital. I picked him up, Johnson seemed to be just scared. I 
pickctl him up nut1 put him in my car and carried him to Dr.  Gardner's 
Hospital. . . . I picked him up in my arms and kicked the lid up  
OT cr tliorc. but it did not seem to fit so m l l ,  and I toli the policeman 
he better go see about it. When I stepped on the lid it kind of tilted. 
. . . I t  n.ns PO dark I could not see whether dirt wsls on tlie meter 
box." 

Howard Johnson testified, in part  : "I don't know hen much it ~vould 
vcigli. I t  was lighter than the ones on the meter right below there, in 
frolit of the house just below this meter, in front of 811. . . . The 
old meter lids rested on a r im and a flange that was set in tlie concrete 
in the s i d e ~ a l k .  That  was in 1933. I t  did not sit there hardly a t  all 
because t l ~ ~ r c  was too much dirt all around it. Dir t  in the flange. I t  
did not rest flat. One side might hare  been higher than the other. I 
don't say that it did. I cut the dirt down, but I did not notice n hether 
oiie side was higher or lower than the other. I don't know whether one 
11 ns higher or not. I t  was an ordiiiary m e t c ~  lid like the city has used 
for a long time until N r .  Israel  put tlie new ones on that  has a v ide  
flange that sits down on the lid. This was one of the old-stxle lids." 

James G. Hyde testified, in p a r t :  'Tt, neu t  thew and Johnson 
turned the spot light 011 the box tliat you call shine, lie got on his knees 
and stood up. I noticed him c.lcani11g it out, and that i:; about all that  
I know about it. The bos is about six inches from the bank outside- 
the 1ie:west point of the box from the outside of the street. Tliere is a 
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small bank. I t  n7as six inclies from the bank. The riglit-liand side. 
. . . The dirt bank seemed to be eridently very hard, because Mr.  
tJohnsoi~ took some time to get it out. Evidently back in tliere hard 
hrcause lir had a knife cleaning it out. Ecfore he cleaned it out he 
p u ~ h e d  it orer to the proper place and moreil it. I t  eridently had some 
a t  iiiffercnt points because it liad a tendency to rock, and tliat is wlieri 
lie took it up  and cleaned it. H e  tried to fit it  in first. I t  tiltcd back 
and forth. I I e  then took a knife and tried to remove tlie dirt.  The dirt 
bank was fourtcen inclieq high, maybc a little higher, and there is a 
hedge on top of that. I t  was a privet hedge. I don't know hardly how 
to describe tlie lid. I t  was one of those regular little lids ~ v i t h  checked 
top. There were not any flanges on tlie top piece, I don't think." 

IT. C. Smith testified, in pa r t :  '(I \rent up  tliere to  the water meter 
hole at 841 Haywood Road. I have my  car and Mr. Gasque's younger 
brother n a s  with me. I drove my car and Mr. Gasque's younger 
hrotlier was with me, and X r .  Robinson and two or three other parties 
vent  ill ariotlier car. We went to this hole, and I was one of the first 
tliere. I observed the lid on the hole a t  that  time. I first stcppeil on 
the edge of tlie lid, and it nould rock, tlie side I nould step oil. I 
\voulJ go do\\n in tlie liole and tlie other end on tlie otlier side would 
tilt up. I lifted tlie lid out of the hole. I noticed tliat there was dirt 
caked around iriside rim of this meter box and the lid uould not fit 
down ill tlie hole. 

"I took the lid out without any kind of instrument. I took it out 
with nly hand. There was dirt caked around this inner r im and there 
was oric of tlie men in the party had a flashlight that  was turned on this 
liole, and either Mr. Robinson or Mr. Johnson, who was up there by 
tliat time, tried to scrape out tlie dir t  with a coin and could not do it 
with that. Mr. Johnson v a s  there. I t  was either lliin or oiie of the 
otlier parties. They did not have any luck with the coin, so a knife 
was used to cut tlie dirt around tlie inside of the ring. The lid did not 
hit by then. I t  nould rattle when you would press on it with your 
foot. I t  would not fit a t  all. I t  was raised above the level of the rim, 
and I just picked it up  with my fingers." 

E. M. Israel testified, in pa r t :  "I x a s  born nnd raised in Aslie~ille, a 
little 01 er 62 years ago. I was a n  official of the city of ilslierille for 
a little orer 305- years, having maintenance of water and sewer, inakir~g 
conn~ctions a i d  setting meters and gravity mains coming in. I n a s  so 
engaged nlieri tlie ton.11 of T e s t  ,lsheville n a s  taken into the city. 
TT'liile an  official of the city of Ilsheville, I caused water meter lids for 
na ter  meter boxes to be changed. We had a lid with a ring on the under 
side to fit nrou~id the box to keep the lid, and also liad a catch that you 
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could run  it around and lock it, to keep it from kicking cut. I resigned 
3 July,  1931. I kno,w the type of water meter lid In general and 
:~pprmetl  use in ,Ipril, 1933. I t  was a lid rvith a ring that goes down 
insidc the r im that sits on the meter box and tlie ring type, you might 
call it. 

"Q. Does tliat h a w  any facilities for locking or securing i t ?  ,I. 'Yes, 
n.cll, this ring that goes down through the base of tlie bos an inch or 
an inch and a linlf, you h a w  to raise it up to get it out. There is no 
x : ~ y  to 1111'11 it out. You cannot pus11 it out ~ r i t h  your foot. . . . 
I f  , o u  will :~llon- me, I 11 ill csplain the trouble with the liglit~vcight lid 
I\ i t l~out  a rillg. There is ~ ~ a t u r a l l y  n spncc nhere they s l t  in the base of 
the mctcr bos in v-l~ich dirt accumulates. I t  is pos~ihlc it will go 
u~ idc r  one side and lrot on the other, and out she goes. Any little jar 
\\ill  throw it out. yes, but with the flange that comes down on tlie 
r im all incli or better, it cannot pick i t  up. I t  just settles in there. I t  
is tliffwent from tlie flange, from the meter lid without the ring. Jus t  a 
littlo groove. Thcre are different types of hoses. The one in , \ shed le  
:ml  the county, I think tlie county uses l)riicticnlly the same as we do 
in ,lslleville, the one with the ring is safe. T h e  one z c i f h o u f  t h e  r i n g  is 
u b s o l ~ ~ i e l ~ i  u m a f c .  I ventwe to  s a y  f h e ~ e  are  nz ig l l fy  f sx, if a n y ,  safe 
w i t l / o u t  t h e  r i n g  to  hold  fhen~ . '  " 

I'iol:~ Gasque, p l a i ~ ~ t ~ f f ' s  vifc's testimony was to the cffect : That  she 
in~metliately n e ~ ~ t  to the liospitnl the night of the in jury;  saw his con- 
tlitioll--tlcscrib(jd his condition ill detail, and testified a:, follows: "He 
suffercd p n i l ~  nud liis conditioli was nervous. H e  and I occupy tlie 
same roo111 a l~t l  same bed a t  night. H e  has taken drugs to alleviate his  
a I Ie  suffered such intense pain nllen he first came home that  lie 
Tias give11 drugs to ease this pain. 1 belierc. lie took those drugs two to 
four l~ours ,  according to the wverity of tlie pain. I 11et Mr.  Gasque 
l b  May, 1063. I bcliew that  it is almost 9 years I ntyer knew of his 
bcmg sick from tile time tliat we nere  married, 4 years before this acci- 
t l e ~ ~ t .  H e  newr  liad been confined to bed or complained of any illness. 
Q. \Vh:~t has bcen the condition of his health since 7 A p ~ i l ,  1933? A. ' I t  
lins been bad.' " Tlic tlcfendaut excepted and assigned error to the above 
question. 

The tlefendant had meter readers to read the city water meters. 
Tiic Issues subn~itted to the jury and their answers thereto nere  as 

follons: "(1) \\-as in jury  to the plaintiff J. S. Gasque caused by the 
negligence of the tlefel~daiit city of Asheville, as alleged in the com- 
plailit Z -1. 'Yes.' (6) What damage, if any, is the plaintiff J. S.  
Gnsquc c~~ti t lccl  to recorer of the defendant city of , l she~ i l l e?  A. 
' $ T , X O . '  " 
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Judgment  v a s  rendered i n  the court below on the verdict. T h e  
dcfel~tlnnt nlatle numcrous exceptions and as.;ignment.; of error  and  ap-  
p c a l ( ~ l  to tlic Suprer~ ic  Court .  T h e  mater ial  oiies and necessalsy fact3 
u i l l  be set fo r th  i n  tlie opinion. 

R. R. 1T7rlliams, TTTilliam J .  CocX.e, Jr., a n d  J .  Y .  Jordun ,  J r . ,  for 
p l a i n  f iff. 

('. E. BlncX ctocX for clcfentlnnf.  

CLARI<SON, J. ,It the close of r~laintiff 's evidence and  a t  the close of 
all the  itleiice the dcfc~l~dant  made motions fo r  j u d g ~ n c n t  a s  in  case of 
nonsuit i n  the court below. C. S., 567. T h e  court  below o\erruled 
tllcse motions. and in this  we can we  no error .  

On   notion to dismiss, o r  judgment of nonsuit,  the evidence is to be 
taketi i n  t h r  l ight  most fa lo rab le  to  the plaintiff, and lie is entitletl to  
tllc, b ~ 1 1 c 4 t  of ( , ~ c r v  reasonable i~i tcndrncnt  upon the e\itlence ,111d every 
renaonablcl in fe rmcc  to be d r a n n  tlierefroni. A n  excel~t ion to n motion 
to  tli-misq in  3 civil action taken a f te r  tlie close of the plaintiff's evi- 

and :L ludgment ni l1  be sustailietl under  the sec.on(l t xceptiori if there 1s 
a n y  e l  i t lenw 011 the n hole rwortl of the tlefcntlm~t's liability. 

T h e  tlc~fcntlant cwcptetl  and ac~ignci l  as  error  the queqtio~i propoundetl 
to  T'loln G a q u c ,  n i fe  of plaint i f f :  "(2. TTThat lias heen t h r  condition of 
lily licalth bincc. 7 A I l ) r ~ l .  1 9 3 3 ?  A.  ' I t  lias been had.' " W e  do not think 
tlii. cwc. l ) t io~l  a1111 nss ig~lmtn t  of error  r a n  be sustai~ir t l .  The  nifr., 
Viola Gasquc, froni l l ~ r  testiniony, had every ol)portunitv fo r  ohscrra- 
t i o ~ ~ .  

III Sl~c~iri l l  v. T c l c g r n p h  ( 'o . ,  117 S. C., 353 ( 4 6 S ) ,  n r  fili(1: "The  
111mt;ll < t : l t ~  or appearance of a ~ j i m o n ,  or his  mannr r ,  habit.  c.ontIuct, 
o r  Imil'ly c ' c ~ ~ ~ d i t i o ~ i ,  as f a r  as  thc~y can be der i~-ed  f r o m  rrlcre obqcrr :~t io~l  
a ,  ili.tlnc~ii4irtl f rom medical e s a m i ~ ~ a t i o n ,  map )re proleti  by the opill- 
ioli of o r ~ c  ul io hap hat1 opportnnities to fo rm it." 

111 S. 1 ' .  f:iotJie, 190 S. C"., 554 (555) ,  citing 3IcKclvcy on E ~ i r l t n c c ,  
172,  231, lrlitl other authorities, n(. fill11 : " I t  is  a fami l ia r  l ) r i n c ~ l ~ l c  that  
one nl lo  is  called to testify iq usunlly rehtricted to facts  \\i t l i i l i  liis 
l i~~o\\ lc ' t lge;  but if 11- reason of opportuilities fo r  ohservatioll 11e is  ill a 
l)o$ition to judge of tlie acts more  accurately tllail those who have not 
had  such opportunities, his  testimony will not be excluded on the g r o u ~ i d  
tha t  it  is a mere expression of opinion." 

I n  K i g n i o r e  on Erideiice, Vol. 1 (2d  E d . ) ,  ch. 22, see. 568 ( I ) ,  p. 
974, s p e a k i ~ ~ g  to the subject, we find : ' 'While on matters  strictly involv- 
ing l i~edical  science, as  such, some special skill  is needed, yet there a re  
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numerous related matters, involving health and bodily smndness, upon 
which the ordinary experience of everyday life is entirely sufficient. 
The line may sometimes be difficult to draw;  but there :an be no diffi- 
culty in determining that  a layman may be received to state (for 
rxample) that  a person was or was not apparently ill. Great liberality 
should be shown by the courts in applying this principle, so that  the 
cause of justice may not be obstructed by narrow and finical rulings." 
I n  the note to the above there are abundant authorities cited showing 
that the testimony of laymen in matters of this kind is admissible. 

From the other evidence in the case, the question is a t  least not preju- 
dicial. The defendant tendered certain issues to be submitted to the 
jury. -1s there was no evidence of contributory negligence, no issue was 
tendered on that  defense set u p  in the answer of defendant. The  matter 
set forth in the issues tendered by defendant were consicered under the 
first issue, and we see no error in not submitting the issues tendered by 
defendant. The  charge of the court below on the first issue took into 
considmxtion the facts involved in the other issues tendflred by defend- 
ant. The issues submitted afforded the parties an opportunity to intro- 
duce all pertinent eridence and apply it fairly. 

Issues submitted are largely in tr ial  court's discretion, and if not 
prejudicial or affecting substantial rights, will ordinar ly  not be held 
error. Crrier v. Tt'eldon, 205 S. C., 575. 

"The duty of the municipal corporation in reference to streets is 
statcd as follows in Bailey z'. Winston, 157 N. C., '259: d city or town 
or rillage must keep its streets in good condition and repEir, so that they 
will be safe for the use of its inhabitants or of those entitled and having 
occasion to use them. I f  they become unfit for use by wason of defects 
nhich could not be anticipated and consequently guarded against, under 
ordinary circumstances, the municipality should have some notice of the 
defect, either actual or else implied from the circumstanc~es; and in this 
connection it must be said that i t  is the duty of the city ((and, of course, 
these principles apply generally to all forms of municipdities) to exer- 
cise a reasonable and continuing supervision orer its sheets, in order 
that it may know they are kept in a safe and sound condition for use. 
Sometinies notice of their defective conditioil is actual or express, again 
it is constructire or implied, where, for instance, the defect has existed 
for ~ ~ ( ~ 1 1  a length of time as to show that  the city has omitted or neg- 
lcctcd its plain duty of supervision; and still again, it  may be inferred 
by the jury from the facts in e~idence .  This principle is illustrated and 
was allplied in Fitzgerald z'. Concord, supra (140 N .  C., 110), where it 
is  said, approving 1 Sh,  and Red, on Negligence, see. 369 : '(Unless some 
statute requires it, actual notice is not a necessary condition of corporate 
liability for the defect which caused the injury. Under i ts  duty of 
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active rigilance, a municipal corporation is bound to knew tlie co~itlition 
of its highways, and for practical purposes the opportunity of knowing 
must stand for actual lrno~vled~e.  Hence. nhen obserrable defects in a - 
high~vay hare  existed for a tinie so long tliat they ought to hare  been 
seen, notice of them is implied, ant1 is inlputed to those ~vliose duty it is 
to repair them; in other nords, they are prtsuined to hare  heen discor- 
ered by the exercise of reasonable diligence." . . . "On the question 
of notice implied from tlie continued existence of a defect, no tlefil~ite 
or fixed rule can be laid down as to the time required, and it is usually 
a question for the jury on the facts and circumstallces of cacli particular 
case, giving proper colisicleratio~i to the character of tlie structure, its 
material, the time it has been i r ~  cxisteucc and use, the iiaturc of the 
defect, its placing," and in other cousiderations ~ o t  necessary to bc 
stated."' Bazley r .  dshrci l le ,  150 X. C., 649 (637-5) ; Jlickau.?:  1 , .  

R0cX.y d f o ~ c ~ f ,  193 N. C., 5 5 0 ;  ,llarX.ham 1 % .  Improzvm~nf Co., 201 N. C., 
117 (120)  ; S p a s  2%. Greensboro, 204 N .  C., 239. 

The. court belon. charged fully and accurately as to tlie burdcn of the 
issue by the greater ueight of the evidence hcing on plaintiff, also 
negligence and proximate cause. The court belo~v charget1 the jurv to 
~i~liicli no exception m s  taken : "Tlie gal-erning authorities of a city are 
charged with the duty of keeping their streets and sidewalks and water 
meter boxes in a reasonably safe conditiori; and their duty does not en(l 
nit11 putting them in a safe and souncl condition origir~ally, hut t l~cv  are 
required to kecp them so to the extelit that this can be accolnl)lislietl by 
proper and reasor~able care and continuing supervision. 

' ( I t  is the duty of the city of -Islierille to kcep the streets. inclutling 
the sidewalks and meter boxes thereon and nearby, in proper ~xepnir; 
that is, in such condition as that tlie people passing a ~ i d  repawing OT cr 
them might a t  all times do so with reasonable eaqe, spccd, and safc>t,v. 

"It is not tlie duty of the city, ho~rc re r ,  to ~va r ran t  that the condi- 
tion of its strtets and sidewalks and meter boxcs shall be at all times 
absolutely snfc. Tlie city is not an insurer of their safety; thc city is 
only required to exercise ordinary or reasonable care to make the111 wfe. 
The city is only responsible for negligent breach of duty and to c.tnhlisli 
such responsibility it is not sufficient to show that a defect cxistetl and 
an injury has beell caused therebx. I t  must be further shonn tliat the 
officers of tlie city knew or by the exercise of d u ~  carc might have known 
of the dcfcct, arid tliat the character of tlie defect x i s  such that injury 
to travellers therefrom might be reasonably anticipatetl. 

"It will be observed that actual notice of a dangerous contlitio~i or 
defective structure is not required, but notice may be implied from cir- 
cumstances, and will be imputed to tlic city if its officers could have 
discovered the defect by thd exercise of due care or proper diligence. 
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Actual i~o t ice  is not a necessary condition to  render  the city liable f o r  a 
dcfect wllirli cauws  a n  injury.  r n d e r  i ts  du ty  of actual  diligence, a 
n l ~ i ~ r i c i ~ ~ n l  corporation is b o u ~ ~ t l  to kiion- the  condition c~f i ts  sitlcwallis 
;\nd mctcr boses, wlicrc the o l ~ l ~ o r t u ~ ~ i t y  of such lillo\~lt~tlgc csis ts ;  tlie 
opportuni ty of knowing s tands f o r  actual  linonletlge. ,\. city is prc- 
smnctl to  liave notice of such defects as  i t  might  have di:co~eretl hv due 

u 

care or rcasonablc diligence, hut the most tha t  is required of a city is the  
use of o rd inary  diligence by making  inspections and  csaniinations with 
rcaeon:tble frequcncg and due care to ascertain and  renletly them. 

" I t  is tlic d u t y  of a city to exercise due care to keep its streets and  
sidewalks alltl mctcr  bows  i n  good coiidition and  repair ,  so that  they 
will be safe f o r  the use of i ts  inli:~bitants, or tliose entitled and haying 
occasion to use them. I f  tliey become unfit for use by rcSason of defects 
~ \ h i c l i  could not be anticipated, aild consequently guarded against,  the 
municipal i ty  mus t  liave some notice of the defect before it  can  be held 
liable f o r  ally i n j ~ i r y  prosinlately caused thereby. Solnctinles notice of 
sue11 t l ~ f ~ c t s  is actual  or express, and, again, solnetinles sue11 notice is  
col~struct ive or  ilnplied. I t  is  the  d u t y  of a city to eswcise n reason- 
able and c o n t i n u i ~ ~ g  supervision o w r  i ts  streets and  sitl(va1lis ill ortltr  
tlint i t  m a y  1r11ow t h y  a r c  kept in  safe colidition." 

Tlie cvidcncc was to the effect tlint the water  meter wa:, so located tliat 
dir t  waslied t lo~ri i  a n d  calred around tlic inner  r i m  nlii:h prcrented i t  
fro111 fittillg and  it  would tilt  up.  There  Tras evidence tha t  those wlio 
w a d  the nlcter oar11 nloiitll sajr or i n  the  csescise of due care could have 
see11 this  situation. Tlie ]rater nlcter was ail old kind ant1 hat1 becu 
t h e  m a n y  years. I s rae l  testifiell unobjected to : "The one with the 
r i ~ ~ g  is safe. Tlie one without the  r ing  is  nbsolutcly unsafe." 

Sniitli testified: "I first stepped on tlie a l g e  of the  lid ant1 it  would 
rocli the  side I would step on. I noulcl go clo~rn i n  tl!c hole and  the 
otlier clltl on the otlier side ~ r o u l d  tilt  up. I lifted tlic, l id out of the  
liol(~. 1 noticod tha t  there \\.as dir t  caked a r o u ~ ~ d  tlie inside r i m  of this  
nieter box and  the lid would not fit clown i n  tlie hole." 

W e  tlii l~li  the  C l 1 ~ l . g ~  ful ly  supported hy the autlioritios ill this juris- 
diction and applicable to tlie facts  in  this  case. TYe haye examined tlie 
e s c q ~ t i o i ~ s  aucl aseignrnci~ts of error  to tlie cliarge aild tlc ~ i o t  tllinli they 
can be sustai l~e(l .  011 the question of damage, tlic court below cliargecl 
the  j u r y :  "It is  fo r  tlie j u r y  to say, under  all  tlie c i rcun is ta~~ces  estab- 
lislied by the e ~ i d e n c e ,  v l ia t  is a f a i r  a i d  reasonable suln nliicli the  
t l e fc i ida~~t  slioultl pay  to tlic plaintiff by way of compe~is:itioii f o r  i n j u r y  
sustailied. T lw age and  occupation of the injured party,  tlic na ture  and 
c s t c l ~ t  of his  business, the value of his  serviws, tlie amount  t h a t  lie ~ r a s  
ea rn ing  a t  tlie t ime of liis in ju ry ,  or whetller he was employed a t  the 
time, are  al l  matters  to be colisitlered. T h e  award is  to be made, if 
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rnade a t  all, on the  hasis of a cash settlemcnt now for  plaintiff's injuries, 
pmt ,  present, and prospective. T h e r e  fu ture  payments  for  loss of carn- 
i ~ i g  1j011er a r c  to  he anticipatetl by t h e  ju ry  and cap i ta l i~e t l  into the 
verdict the plaintiff is entitled only to  their  p r e ~ e r i t  \rorth." 

Tlie evidence as  to damage supported the charge. T h i s  charge is 
ful ly  approved 1)y the authorities. C'arnphcll  I ? .  E. R., 201 N. C., 102  
(108). T h e  defendant .uhmitted four  prayers  f o r  special in i t ruc t~oi i s .  
TTe see no e r ror  i n  refusing the first three, tlie four th ,  n l ~ i c h  is as fol- 
lon-s, was g i ren  substantially in  the  gencral charge : '(Thc city, hon crer .  
is  not held to  n a r r a n t  tha t  the condition of i ts  streets shall bc a t  all  
t imes a l m l u t e l y  sa fe ;  i t  is only responsible fo r  a licgligent brc.acli of 
duty,  and  to establish such reiponqibility. it iy not sufficient to <how tha t  
a defect existed ant1 an i n j u r y  has  hecn caused therc1,-. I t  must lie fu r -  
thcr  s l~o l i i l  that  tlie officers of the city knew, o r  by ord inary  tliligence 
might  t i a le  d i v o ~ e r c t l ,  the d ~ f c c t ,  allti thr  clinrncter of the tlcfwt v a z  
such tha t  i1ijuric.s to  t r a ~ e l e r s  therefrom might  reasona l~ l r  11c antici- 
pated." 

T h e  first thrce IJrayers n e r c  not c l ~ t i r e l y  ,cupl)ortcd hy thc fact< in el-i- 
d e ~ ~ c e .  TTe think the  charge of the court 11clon- corered tlic Ian appli- 
C R ~ ) I C  to the fnrtu. T h e  court l r lon.  ga l ( ,  tlic rolitentiol~s :recuratc~ly ant1 
fa i r ly  to hotli l i t igants ant1 qet for th t h e  law apl,licable to  thc  fact, in  an 
able ant1 carcxful charge. W c  can scLe no error .  Thc. other  cwrp t ions  
all(] ns~ignniellts of error  a rc  immaterial  ant1 p r c s e ~ ~ t  110 ncn or n o ~ - t l  
p r o p o ~ i t i o n s  of I a n .  

011 the entirc record n c  call see no prejudicial or reversible cr lor .  
S o  error .  

S~ ' I IE~\CIC,  J . ,  took 110 par t  in  the consid(mtion or decision of this  caw. 

I S A  E. J1:RSIGAS v. hT.I:ERT 31. .JERXIGAS. 

(Filed 27 February, I!)%.) 

1. Appeal and Emor L (1- 
\\'here tllc Supreme Court has ruled on n formcr appeal that the evi- 

t1cnc.e was sufficient to overrule defendant's motion ns of nonsuit. C. S., 
567. and the evidn~ce upon the second trial is snhstantinlly the same, the 
questiol~ of the sufficiency of the evidence is rcs jritlicc~ta and will not  be 
considered on the second appeal. 

2. Appeal and Error J e- 
Tlie admission of evidence over defendant's objection cannot be held 

harmful where evidence of the same import as  thnt objected to is ad- 
mitted without objection. 
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TYhat a joint enterprise is within the meaning of the doctrine of im- 
puted nerligcnce must bc determined to a great extent f ~ o m  the facts of 
tlie particular case. 

4. Same-Preemptory instruction i n  plaintiff's favor on issue of imputed 
negligence held not  error  under  evidcnce i n  this case. 

The uncontradicted evidence disclosed that defendant and his wife were 
taking a long trip in tlcfcndant's car to risit their daugli-cr, that defend- 
ant's wife, in order to gire defendant a rest, a t  his request, was driving 
the car a t  the time of the accident in suit, that defendant was sleeping or 
dozing and suddenly a~volie as  the car passed a truck on a fill just before 
a railroad overpass, and that defendant, thinl~ing the cbar in imminent 
danger of bei~ig wrecked, grabbed the \vheel and s w r r e t l  the car to the 
right, resulti~i: in the car being driven oyer the embmkment: Held, 
in the wife's action against her husband to recover for her resulting inju- 
ries, a charge that if the jury should find the facts to be as  testified and 
shonn by all the eridence they sliould anslrer the issue of imputed negli- 
gence in the wife's favor is not error. 

3. Scgligence A b--Instruction on  doctrine of imminent peril  held with- 
out e r ror  i n  t lus  case. 

The court's charge to the jury on the doctrine of sudden peril to the 
effect that a person confronted with a sudden and unexpected emergency 
is ]lot required to exercise the same presence of mind and judgment as  in 
ordinary circumstances, and that  defendant would not be liable if the 
jury sliould find that he acted as  a n  ordinary prudent Inan mould hare 
acted under the circumstances, i s  l~cld without error, and defendant's 
objection on the ground that the court should have charqe4l that defendant 
would not be liable if he acted as an ordinary prudent ~ n a n  might have 
acted under the circumstances, instead of as  an ordinary prudent man 
would hare acted, cannot be sustained, "~vould" and "might" having no 
substantial difference under the facts and circumstances of the case, and 
the charge containing no prejudicial error when construed as  a whole. 

6. Appeal a n d  E r r o r  E b- 

Where the charge of the court on an aspect of the case is not in the 
record it  will be presumed that the court correctly chargcmd the law appli- 
cable to the evidence. 

,\IW:.~L by  defendant f r o m  Decin, J. ,  and  a jury, a t  S o r e m b e r  Term,  
1934, of E ~ a ~ c o a r u ~ .  S o  error .  

Th is  is a n  action for  actionable negligence, brought by plaintiff 
against dcfciidaiit. T h e  defendant i n  his  answer denied negligence, and  
set u p  the defense of sudden emergency, joint enterprise, and contrihu- 
tory wgligence. T h e  e ~ i d c n c e  on the p a r t  of plaintiff mas to the effect 
tha t  slic was tlie wife of defendant and  was in jured  i n  a n  accident on 
1 6  April,  1032, while traveling in defendant 's car  f r o m  Sorfol l r  to  
Californin. Defenclant drove the  car  f r o m  Korfo lk  to llTeldon and 
asked t h e  plaintiff to  take the wheel, and  they headed towards Rocky 
N o u n t .  
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The plaintiff teqtified, in pa r t :  "The road betveen Enfield and 
Tli i takcrs passed over the railroad, the road being elevated by an over- 
head bridge nhcrc  it crosses over the track. We rcaclied tlie o ~ e r h e a d  
bri(lgc. about 4 o'clock in the afternoon. The ~veather  as fair .  The  
roatl n a s  dry  and in good condition. Tlie roatl n a s  paved nit l i  cement 
to the bridge and nit11 tar r ia  over the oTerpass. I was driving abont 
20 milcs per hour. I had tiriren a car for several years and had newr  
hat1 an ari4tle1it. Jus t  before n e  got to the bridge there x i s  a truck in 
front of nic and I blen for the truck and passed around it. I wi~s  leav- 
ing the ccment part of the roar1 arid cntcring upon the part  p2wd  with 
tan-ia nlicn I blerr 111y born. I passed the truck and, after passing it, 
I n as getting Imck on tlie right side of the road and my hushand grabbed 
the qtcerinq nlieel and I don't r e ~ n ~ n ~ b c r  a r ~ j t h i n g  else. At antl about 
t h  timc I na. pas,inp the truck I did not see all? other reliiclrs conling 
in the opposite direction. I was ahout one-fourtli up  tlie incline ~vhen 
I 1)asqcd the truck, and it n a s  after that  my husband grabbed the nheel. 
Kllen he gral)l~ed the wheel tlie car went to the right and over the cnl- 
halilinlent antl I do not remember anything further. Before he grabbed 
tlic wheel the car liad not slippcd over the pavement. K e  were not 
m c c t i ~ ~ g  anybody, I was not iler\ous or frightened, and did not think I 
v a s  ill any danger. Tlie embankment is about eight feet abore the 
~urrounding coulitry about one-fourth of the way up nliere we passed 
tlic truck and about twelve feet abore the surrounding country about 
one- ldf  way u p  the incline where the car went over. . . . Just 
before my husband grabbed the ~vlieel I was in the center of the road 
and had paqsed the truck. I had started back to the right-hand side 
and had gotten in about the middle of the highway. I do not remem- 
ber a~ iy t l i i~ lg  further until I anoke in the liospital the next morning. 
. . . X y  hushand vats, a t  the time of the accident, a police officer of 
the city of Sorfolk.  and had hecn for about fifteen years. I have no 
other income except his salary and no property except property tliat lie 
gare  me or property that  we accumulated together. . . . T e  hail 
sawd enough n i t h  what my daughter had given me to take a tr ip to 
California. . . . On our tr ip to California we had planned tliat I 
noultl drive awhile and he would drive anhile. H e  liad norlied all 
night the night before the accident. TJT1ien we got to TVeldon he said he 
--as tired and sleepy and rranted to take a nap, and I took the nheel so 
lie could slerp and d r o ~  e from JITeldon to the overhead bridge wllere tlic 
accident occurred. . . . As I was going around the truck my car 
was lieatled to the left. I doil't know nhen my husband, who r a s  sitting 
beside me in the front seat, awoke, but if he awoke at that moment I 
guess he looked right out into space with the ground 1 2  feet or more 
belolv him. I t  xias not at that point that he took hold of the wheel. 
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H e  took hold of the steering wheel as I went to get bac'r on the right 
side of the road after going around the truck. . . . My husband 
took hold of tlie steering wheel and tried to pull the car back into the 
road. 1 was not i n  any danger. The  car was not facing to the left 
when he took hold of the wheel. I t  was facing straight u p  the road 
and I was getting i t  back on the right side of the road. I had gotten 
around the truck, then he took hold of the stewing wheel. . . . I do 
not know when my husband woke up. H e  was asleep some time before 
we got to the bridge and the first thing I knew lie h a d  grabbed the 
wheel. H e  had not spoken to me. I don't know what he thought or 
what he saw or when he woke up. The first thing I knew he just 
grabbed the wheel. . . . Before passing the truck I looked to see 
whether there were any cars between me and the bridge, and did not see 
any cars coming." 

Wyatt Fountain, who was driving the truck about 20 niles an hour, 
which plaintiff passed, testified, in pa r t :  "I should say PIIrs. Jernigan 
passed me about a fourth of the way up the incline and tlie car made 
tlie Ira11 from a point about halfway u p  the incline. There was no 
other traffic on the road. I t  is  about 500 feet from the beginning of the 
incline to the bridge. At that time there was no railing on the road. 
The Iiiglivay, including the sl~oulders, was about 30 feet wide. An 
automobile is about 5 feet wide, and will take up  about S feet. MT1ien 
tlie car cut I stopped my truck and watched to see what was goi l~g to 
take placc. I was thunderstruck at it  making those turns and the car 
sailed off and landed on all four n heels and went acros.; the field and 
dropped in a ditch on the side of tlie railroad. I t  looked like it was 
going oyer, but it did not have monieiitum enough, and (11-oppctl against 
the bank, its rear end standing up and its front end in a ditch. . . . 
I tiid not sce a l l~ t l l inf :  uiiusual about the car passing me 011 the roatl 
just before the accident. After shtx passed I did not see that it got off 
the pavement. I t  went to the left and then back. I d i l  not see any- 
thing uuusunl before it began snitching back and forth alross the road. 
Tllcrc v a s  p lc i~ty  of room to pass, and she passed me all right." 

I n  many r q e c t s  the defendant's testimony tended to cclrroborate that 
of the plaintiff. H e  heard tlie horn blow, a l ~ d  saw tlle road, tlie truck, 
and the bridge, :ml he did not think it was a dangerous roatl, and his 
wife ~ v a s  in coiitrol of the car, driving a t  a nioderatc rate of speed. 
"Ny wife and 1 lial-c talked about the accident very little i11 the last two 
years. Wide we were talking about it, she said that if I had not 
grabbed the n h w l  she n-ould have righted the car up  and the accident 
would not have happerled, or substantially that. . . . I do not say 
now she failed to operate the automobile in a careful and lawful nlanner, 
or that she failed to have it under proper control." 
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T h e  issues submitted to  the  j u r y  and  their  ans~vers  thereto a re  as  
follon..: "(1) W a s  the plaintiff injured by the  negligence of the defend- 
ant ,  as  alleged i n  the compla in t?  'Yes.' ( 2 )  Were  t h e  plaintiff and  
clefentiant engaged in a joint enterprise, so as  to  bar  the plaintiff's 
action, a s  alleged i n  t11c answer?  A. 'So.' ( 3 )  Die1 tlic plaintiff, by 
her  own negligence, contribute to her  in jury ,  as  :~llegcd i n  the answer?  
1. o .  (4 )  MTliat tlaninges, if any, is the plaintiff entitled to recover? 
-1. '$7,500.' " 

Tlic dcfentlant made  numerous escrptions ant1 assignments of error .  
T h e  1natc.ria1 ones will be considered i n  the opinion. 

I ? u t t l ~  & 1T7rnsloic, for  p lu in f i f f .  
Il'rllco.~., C'ooX c & TT'iJlcox a n d  T h o r p  & Thorp  for  d e f e n d a n t .  

CI,IRI<\OS, J .  This  action has  Ileretofore heerl Iwfore this Court  ant1 
a Pc? C'~cr~utrl  o p i n i o ~  was filed 19  Scptcmbcr, 1934, pos t ,  851. l ' l l is 
C'ourt relersrtl  the judgment of ~iollsuit,  and sa id :  "T\Tl~ilr tllc tlcfcnses 
of j o i ~ i t  e~i terprise ,  sudden enlergency, u~lconscioui~l ts i ;  of the deft>l~dant ,  
anti c~o~l t r ibu tory  negligence ralsc ~ e r y  i i i terei t i~ig q u e s t i o ~ ~ s ,  n c  th ink  
they slloulcl have beell submitted to tlie ju ry  undt'r proper i i~s t ruc t io~ls ,  
sinrr. n-e a r e  of the o p i u i o ~ ~  tha t  there \ \ as  suff icic~~t  c~icleilcc of the 
allcgctl ~~egl ipc i icc  of t h r  defeutlant to can.- t h e  cast to tlie jury." 

-It  tlie close of plaintiff's el itleilce, aid a t  tlle close of a l l  the  cv~dencr ,  
the defcnduiit rnacle motions i n  the court below f o r  judgment as  i n  case 
of nonsuit.  C. S., 567. Tlic court below orerruled these motions, and 
ill tliis n e  call scc 110 error .  Thih C'ourt passed on the critlencc ill this  
case when i t  n u s  here h f o r c .  T h e r e  i s  110 lnaterial difference in  t h e  
PI i t l e n c ~  oil the former a i d  this  appeal.  011 this  aspect, tlie mat te r  is 
res  /n t lc ta tu .  Tlie tlcfcnclant presnl ts  other questions f o r  our  c o ~ ~ s i d c r a -  
tion. F i r i t :  "Did tlie court e r r  i n  permittiiig the d e f e ~ d a n t  to testify 
tliat the taking lloltl of tlle nhec.1 by h im mas tlie sole cnuw of the acci- 
dent  ?" W(. th ink  not, on this  record. 

O n  croqs-examination the  defeiidant testified: "Some ~ i h i l e  af ter  tlie 
accident m y  wife told me  tha t  m y  grabbing t h c  ~vlicel put  the car  out 
of control. T o  tllirik about i t  nom7, 1 don't see n h y  she could not h a l e  
straiglitcilctl i t  up,  a i d  I say she could h a r e  a~widet l  the accid(brit if I 
had  l r f t  t h r  n heel alone. I f  1 had  left t h e  wheel alone, there n a s  notli- 
i n g  to  h a r e  c a u w l  the accident. Q. So, as you sec it  now, your  grabbing 
the  wheel n a s  t h e  sole cause of the accident? Al. Well, I p u l l ~ l  i t  off 
to the  right,  yes, sir." Tlic defeudant objected to  t h e  above question and 
moved tha t  the answer be stricken o u t ;  the rnotioii was denied, and  
defeudant excepted. 

W e  see i ~ o t h i n g  harmful  in tlie question and  answer f r o m  def (~ndant ' s  
testimony tha t  was g i ~ e n .  Without  pr ior  objection, defendant had  sub- 
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stantially made the same statement: '(I say she could hare  aroided the 
accident if I had left the wheel alone. I f  I had left the wheel alone 
there was nothing to ha re  caused the accident." 

I n  Colvard v. Ligh t  Co., 204 N .  C., 97 (101), citing authorities, it  is 
said:  " I t  is well settled that  the testimony is harmless where similar 
testimony is admitted without objection." 

Second: "Did the court err  in refusing to permit thl? jury to pass 
upon the question as to  whether or not the plaintiff and the defendant 
were engaged in a joint enterprise?" We think not. On this aspect, 
the second issue, the court below charged the jury as 'ollows: "The 
court charges you if you should come to the consideratior of the second 
issue, that if you find the facts to be as testified and as, shown by all 
the eT idence, that you would answer the second issue (No.' " 

What is a joint enterprise has to be determined to a great extent from 
the facts in the particular case. I n  Babbitt Motor Vehicle Law, 4th 
Ed., sec. 1719, pp. 1229-30: "To constitute a 'joint enterprise' between 
the passenger in an automobile and the driver, the passenger must have 
some control or right of control over the vehicle; otherwise, he may not 
be held a joint adventurer, or engaged in a common enterprise, and 
ordinarily the relation between thr automobile driver and one invited 
to ride with him is that  of a guest and host, and not that of joint enter- 
prise, or joint venture, where the occupant has no responsibility for or 
share in the control of the car. This rule is applied t o  an occupant 
riding with the driver to see a fire, to one riding from s dance to get 
refreshinents, to one riding ~ i i t h  her daughter to visit her son, to a 
minor accompanying the driver on a picnic." 

I11 Pusey  v. R. R., 181 K. C., 137 (141-2), is the following: "The 
courts recognize the doctrine included in the second prayer for instruc- 
tiou, but as it is said in Il ' i they 2). Fowler Co., 164 I o n a ,  377: ' I t  is  
somewhat difficult to state a comprehensive definition of what colistitutes 
a joint entcrprisc. as  applied to this class of cases, but it if; perhaps suffi- 
ciently accurate for present purposes to say that  to impute a driver's 
negligence to another occupant of his carriage, the relatior b e t ~ ~ e e n  them 
must bc shown to be somethi l~g~more  than that of host or guest, and the 
mere fact that  both linve engaged in the d r i ~ - e  because of the mutual 
pleasurc to be derived does not materially alter the situation.' The 
rule seems to be:  'That the occupant of the automobile must be in a 
position to assume the control or control in some mannelm the means of 
locomotion. Lazcrence v. S i o u x  C i f y  ( I a . ) ,  154 N. W., 494, and it has 
been held that  the fact the driver and the oc7cupant were mutually en- 
gaged in a pleasure ride did not create a joint enterprke. W i t h e y  v .  
Fozder Co., 164 Ia., 377; Beard v. Rlusmeier ,  158 Ky., 153; Ann. Cas., 
1915 D, 342.' " 
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I n  C'hamocE 2.. Rrus ing  Light & Refri,qerafing Co., 202 PI'. C., 105 
(106),  it  is said:  "Xor is there sufficient evidence that  the plaintiff arid 
the defendants n ere engaged in a joint enterprise. -1 cornmon enterprise 
in riding is not enough; the circumstances must br  such as to qhow that 
the plaintiff and thc drirer  had such control over the car as to be sub- 
stantially ill the joint possesqion of it. A l h r i f f o n  1 . .  Hzll ,  190 S. C., 
429." 

I n  Alnderson's A l n  Automobile Accident Suit, part  sec. 552, pp. 718- 
719, speaking to tlie subject, is tlie folloning: "In order to con5titute a 
joint venture, a joint enterprise, or common purpose there must be an 
agrecment to enter into an  undertaking ill respect of which thc parties 
have a comniunity of interest and a common purpose in its perfornlance. 
Generally, the test of whether or not a joint venture, joint mterprise, 
or common purpose exists between the parties in con~~ectioii  ni t l i  the 
operation of a niotor vehicle is nhetlier or not there is a joint eoiitrol. 
There is no legal distinction betneen the phrases 'joint enterprise' and 
'prosccution of a common purpos~. '  The effect of the forniation of a 
joint enterprise is to make all members responsible for the negligerlce of 
any member n-ho injures a third person arid to make the negligence of 
any member available as a defenie by a third person to a rccorery by 
another member. I n  order to fix responsibility on a passengw as a 
joint ad1 enturer, not only must there exist b~ tween  the passerlger and the 
participant alleged to be responsible for the accident a comnioii purpose 
to br serTed in the use of the car, but there must also be evidence that 
~ \ o u l d  warrant  a fincling that the paswlger had the same right as the 
other to a roice in the management or direction of the T chicle." 

I n  the present case the defendant owned the car and was taking the 
plaintiff, his wife, to risit their daughter in California. The defendant 
was the bread- inner and head of the household, a policemail In Kor- 
folk, Va., and had worked all night befor? the accident. H e  had driven 
the car to Weldon, N. C., and was tired and sleepy-wanted to take a 
nap-and a t  his request plaintiff took the wheel. We think, from all 
the e ~ i d c n c r  under tlit facts and circumstances of this case, that there 
is no error in the charge. 

Th i rd :  "1s the test to be applied in determining the negligence of a 
defendant when confronted by a sudden and unexpected emergency what 
a reasonably prudent man would have done under the same or similar 
circumstances, or what a reasonably prudent man might have done undcr 
the same or similar circumstancrs?" We think, under the facts and 
circumstances of this case, the use of the words "would" and '(might" is 
practically a distinction without a difference, and not prejudicial. 

The  court below charged the jury, in part, as follows: "That the 
defendant was in tlie car with her and apparently asleep or dozing, and 
you find that  passing the said truck and turning back to the right side 
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of the road when about the center of the road the defendant Albert ?;I. 
Jernigan suddenly grasped the steering wheel and turned i t  to the right 
and caused the automobile to run  off of the embankment a ld injured the 
plaintifl', aiid (you find that  tlie defendant in so turnin; the steering 
wheel and causing tlie car to run  off of the embankment failed to act as 
a reasoilably prudent person would have acted or acted air a reasonably 
prudent person under the same or similar circumstances n ould not have 
acted, a i d  further find that  such negligent act on the part of the defend- 
ant was the proximate cause of plaintiff's injury, you would answer this 
first issue 'Yes'; otherwise, you would answer it 'No')." .Exception and 
assigmnent of error. 

' 'That tlie defendant did grasp the wheel and turn  it to the right, that 
11e was acting under a sudden emergency and apparent peril, and that  
liis co~lcluct is to be judged in the light of the circumstaiices as they 
tlicii appeared. (The law is  that  where a person is confronted by all 
emergelicy or a sudden peril, although he niay not take thl: safest course 
or act with the best judgment, lie should not be held liahle if he acted 
ill the light of all the surrounding r i rcumstanc~s  as a careful and pru- 
dent man nould reasonably act under like circwmstanccs and co~ i f ro~~ te t l  
by like or similar emergcl~cy.)' ' Escept io l~  and assignme ~t of crror. 

"If a person be placed in such a positioii that  he is coinpellet1 to 
clioosr instantly in the face of grave or apparent immilieiit peril nieaiis 
of awrl ing  the peril, the law does not require the exerrise of all the 
prescwr(~ of milid and careful judgment that  nould be r2quired where 
there is opportunity to weigh aud determiue the wisest course to pursue. 
(So, if you find from this evidence that  the defendant was suddenly 
co~ifro~ited by apparent peril, and tliat tlie defendant acted under the 
reasonable apprehension that the car would run off of the cinbankrnent if 
he did not instai~tly turn off to the right, and you find thai he acted as a 
reasonnbly prudei~t  persoii would h a ~ e  acted under the same or similar 
coliditions ill ail effort to avert tlie apparent danger or peril, he could 
not be lield responsible, aiid you would answer this first issue 'No.')" 
Exception and assignment of error. 

"Defendant calls attention to his own testiinony a i d  tlie surrouncling 
circumstances, arid contends that even though he says HOW, after thinking 
about it, she would have gotten along a11 right if he had not interfered 
when the car began to swerye, woke him up and it looked as if the car 
was goiilg off the embankment and he acted in sudden erne *gency, appar- 
ent peril and liis instinct was to turn  tlie wheel, and turned it too far ,  
or caused it to go off the embankment. H e  contends she was going too 
fas t ;  that she herself had created an  emergency, and ths t  her act had 
brought about the confrontatiori of a sudden peril, and tliat he acted in 
the light as it then appeared to him and with such judgment as he 
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could instantly give to i t ;  that  instinctively he tried to turn the wheel to 
a ~ e r t  danger, that though it must have resulted that  he caused it to go 
off, yet (lie was acting as lie contrucls you should find, as a reasonably 
prudent person under like or similar circumstances would have acted, 
and that you should answer the issue 'No')." Exception and assign- 
rimit of error. 

T o  tlie above, in parentheses, the deferidant made exceptions and 
a s s ig l~ rne~~ t s  of error. Taking the charge as a whole, we think tlic. excep- 
tions and assignments of error cannot be sustained. 

I11 20 R. C. L. (Segligence), part  see. 111, p. 135, is the fo l lon - i~~g :  
"Of course, the presence of sudden peril will not excuse all errors of 
judgment and all omissions to act ; such diligence must be exersised as 
the circumstances permit, the standard of care being that  of a person of 
ordinary prudence ~vhen conf ro~~ ted  with the same situation. There is 
no rule of lam which prescribes any particular act to be done or omitted 
by a person who finds himself in a place of dauger. I n  the variety of 
circumstances which constaiitly arise it is impossible to annouiice such 
a rule. The  onlv recluirement of the 1 a ~  is that the conduct of tlic " * 

person involved shall be col~sistent with n h a t  a nian of ordillwry pru- 
dence would do under like circumstances. -111d whether the plaintiff 
exercised such care is for the jury's detern~ination." 
"f liether tlie dcaree of care actually exercised ( in  a sudden erncr- - 

gency), or the course actually adopted, was that  imposed by law, is to 
be determined under all the circun~stances of the case by tlie standard of 
what a prudent person would have been likely to do under tlie sunze c i i -  
cunzsfances." Tartaninn on the Law of -1utomobiles (S. C. Tes t ) ,  sec. 
6, p. 10. 

"If he (tlie driver of an  automobile corlfronted with a sudden enier- 
gency) acted, ill the light of all the surrounding cireumstancc.~, as a 
careful aiitl prudei~t  man ~ c , o ~ / l d  reasonably act uiltler like circumstance;, 
he did :ill the Ian required of him." Lu t t r e l l  u. l i a r d i n ,  193 N .  C.,  266 
( 6 7 3 ) ,  quoting with approral  from L c e  u. Llonnclly, 06 Vt., 121. 

]Ire see no crror in submitting to the jury the second issue in tlie form 
submitted, and refusing to submit the issue in the form tendered by 
defentl:~nt. On  the issues of contributory negligence and damage, tlic 
charge of the court below is not in the record. The  presumption of 
law is that  the court below charged the law applicable to the facts on 
these issues. 

On the entire record x e  see no prejudicial or rerersible error. 
N o  error. 
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\T711,JIINGTOS FURNITURE COMPAhT v. JIAGGIE B. COI,E, WIDOW, ASD 

I2LSIE COLE JONES, E S T H E R  SCHNIBBES,  ET AL., HEIRS AT LAW OF 

11. COLE, DECEASED; RIAGGIE B. COLE, ADJIISISTRSTRIS, ROYAL IN- 
DEMNITY COhlPANY A X D  F IDELITY AND DEPOSIT  COMPANY O F  
J I A R T I A S D ,  A N D  J. A. GAMBLE, RECEIVER OF COJI.\IERCIdL NA- 
TIOSAL BANK. 

(Fi led  27 February ,  1933.) 

1. Evidence  J +Testimony of s t a t e m e n t s  of pu rchase r  a t  t i m e  of buy-  
i n g  proper ty  a r e  competent  t o  es tabl ish  pa ro l  t ru s t .  

I n  a n  action to  establish a parol t rus t  i t  is  competent for  plaintiff to 
iutroilucc evidence tha t  a t  the  t ime of the purchase of t l e  property t h e  
l)urc211aser cleclarcd he  n a s  buyinq i t  f o r  plaintiff, and  objection to t he  
testimony in this case for  t ha t  the  witness testified t h a ~  tlie purchaser 
statcd tha t  it was  his purpose to acquire the property fo r  plaintiff i s  
untc1nnble, i t  being obvious f'rom the  record t h a t  the word "purpose" was  
n w l  to designate for  whom the  purchaser was  acting in  buying t h e  
property. 

2. T r u s t s  A b-- 
A resulting t ru s t  arises in favor of tlie par ty  paying the purchase 

money for  property, although legal title is conveyed to  a third person, 
unless a contrary intention o r  cont rary  presumption of 1,1w prevents. 

3. Same-Evidence of pa ro l  t i v s t  h e l d  sufficient t o  be  submi t t ed  t o  t h e  
jury.  

Evidence tha t  t he  purchaser of property stated a t  the  time of the  pur- 
c h a w  tliat lie was  buying the property for  plaintiff, w i t ?  evidence t h a t  
the leaf ter  the  property was  treated a s  belonging to plaintiff, and t h a t  
plniutiff furniqhed tlie money for  the purchase price of t he  property, 
i s  he ld  sufficient to sustain t he  jury's  finding tha t  a r a ro l  t rus t  was  
created in  plaintiWs favor,  al though there was  abundant evidence from 
wllicli the  jury could have found contra. 

4. Abandonmen t  B b-Conflicting evidence  on i s sue  of abandonmen t  of 
pa ro l  t r u s t  he ld  f o r  jury.  

Illterveners contended tha t  plaintiff abandoned i ts  claiined par01 t rus t  
iu lands  by payment of rent  for  the  ~ r o p e r t y  to the  perso11 to whom legal 
title was  conveyed, by a l loninq the holder of t he  legal tikle to refund to  
plaintiff a sum paid by plaintiff on a mortgage on the  property, and by 
othcr financial transactions brlt\veen plaintiff'  and  the  holder of the  legal 
title. P la in t iE introduced evidence of other financial transactiolis be- 
t ueen  i t  and tlie holtler of the  legal title inconsistent with a n  intention 
on i t s  lmrt  to abandon i t s  claim against  the  property:  Held, the  con- 
flictiuq evidence was  sufficient to  raise more than one inference a s  t o  
plaintiff's intention to abandon i t s  rights, and the  evidence does not estab- 
lish abandonment a s  a ma t t e r  of law. 

5. Es toppe l  C a-Plaintiff h e l d  n o t  prec luded b y  pr incip le  of es toppel  
f r o m  cla iming l a n d  i n  controversy.  

Plaintiff corporation sought to set  u p  a parol t ru s t  in i l s  favor in land 
conveyed to i t s  president and  owner of practically all  of i t s  stock, alleg- 
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in;. the land was bought for it by its president and that it  paid the pur- 
chase price. Interveners, creditors of the president of the corporation, 
contentlcd that tlle corlloration was estopped from setting up the par01 
trust by certain financial transactions and bnoltlreepin~ entries between 
i t  ant1 its president, which Ircre based upon the on-nership of the land 
by tllc pl.esidcnt of the corporation. Tllc transactions relied upon trans- 
~ i r e t l  subscqnent to the creation of the liability by tlle presiclrnt of the 
corporation to the interrenrrs. Plaintiff corltoration n-as not indebted 
to inter\-eners, and no question of fraud was raised: Held, the evidence 
is insufficient to preclude plaintiff corporation, as  a matter of 13x7, from 
claiming the land as :tgainst tlle interveners, since interveners conlcl not 
hare been misled by the transactions or induced thereby to alter their 
1x)sition to their damage. 

CITII, ACTIOS, bcfore Crannzcr, J., a t  December Term,  1933, of SEW 
has or^^. 

Tlie Wilmington F u r n i t u r e  Company is a corporation of R o r t h  Caro-  
lina, and v-aq organized i n  1803, and since t h e  da te  of organization 
e~lpaged i n  the rctai l  fu rn i tu re  business i n  TTTilmington, S o r t h  Carolina. 
Tlie capi tal  stock n-as $14,000, represented by one hundred and for ty  
shares of the p a r  r a l u e  of $100.00 per share. Henderson Cole, pr ior  t o  
February ,  1916, I lwd a ~ q u i r c t l  o w  hundred and  t h i r t y - w ~ c n  of said 
shaws ,  and on w i d  date  caused to be issued to his  wife, Maggie n. Cole, 
forty-onc shares, and ten shares each to eight of h i s  children, and  fifteen 
shares to a son, Henderson Cole, J r .  

I'rior to 1 7  X a y ,  1916, tlie American B a n k  a n d  T r u s t  Company of 
W i l ~ l ~ i i ~ g t o n  n a s  the o w t e r  of certain property known a s  208 N o r t h  
F r o n t  Street,  and a t  said t ime the  said property was subject to  the lien 
of a ctxrtain mortgage d e d ,  dated 27 August,  1915, and duly rcc~orded. 
Sa id  mortgagc drcd was made by the  ETano~er T r u s t  Company to the 
Xaswchur.etts lrlutual L i fe  Iirsurance Company to secure a n  indebted- 
nesi of $20,0C0, e ~ i d e n c c d  by a note of said H a n o r e r  T r u s t  Corripany. 
Thomas  E. Coopcr, president of tlie American Bank  and Trus t  Corn- 
pany,  testified a t  the t r i a l :  "If m y  memory scrres  m e  correctly, M r .  
Cole, I b e l i e ~ c ,  n as  secretary and  treasurer or president of the T i l m i n g -  
ton F u r n i t u r e  Company and the dominating factor. I sold 11lm the  
property, a s  president of the  bank, fo r  $40,000. H e  was to  png $20,000 
and  assume responsibility fo r  a mortgage which n a s  gireri to some life 
insurance conlpaiiy. H e  was to pay  $2,500 i n  cash a n d  give a second 
mortgage for  $17,500. (Q.) D i d  he tell you a t  the t ime  f o r  a h r t  pur-  
pose lie \?-as the  p roper ty?  (A.) Yes, sir. (Q.) TIThat ? 
(A)  F o r  the Wilniington F u r n i t u r e  Compaiiy. I n  pursuance to our  
agreenlent, h l r .  Cole pa id  the $2,500 which h e  was to  p a y  i n  rash and 
executed t h e  deed of t rust  f o r  $17,500. I think he paid $500 cash the 
d a y  we agreed to sell i t  to h i m  and paid $2,000 some days latcr.  T h e  
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clieck you hand me, being No. 6377, amount $500.00, on the Wilming- 
ton Furniture Company, II. Cole, Secretary and Treasurer, dated 5 
Junc,  1916, payable to the order of American Bank and Trust  Com- 
pany, was for the initial $500.00 payment to close the transaction. 
. . . The check which you hand me for $2,000.00, signed by the 
Wilmington Furniture Company, IT. Cole, Secretary and Treasurer, 
. . . con~pleted the $2,500 to be paid on the deal. . . . I f  he had 
requested me to give the deed to the Wilmington Furn i  ure Company 
and takc tlie deed of trust back, I don't think I would h a r e  had the 
deed of trust drawn that  way. . . . I dorl't think I would have 
accepted it. I probably would have done i t  if he had denlanded and 
insisted upon it, because, if we had deeded the property to the Wilming- 
ton Furniture Company and they had executed a mortgage i t  would 
haxc been given to the commercial agencies, and in that n a y  it mould 
p r ~ b a b l ~ y  have caused them to  lose their rating in Bradst *eet and Dun ; 
and it was to my interest and tlie bank's interest that  Mr  Cole keep u p  
his credit, and so hIr. Cole could give a mortgage and it would not im- 
pair tho furniture company." 

Thcre was evidence tending to show that  the notes for $17,500, evi- 
dencing the balance of the purchase prise to be paid to the American 
Bank and Trust  Company, ('were charged to the Wilmington Furni ture  
account and carried as a liability against them and not :is against Mr. 
Cole. [11 0 t h ~ ~  words, the entire transaction was handled as the Wil- 
mingtori Furniture Company, u i t h  the approval of Mr. Cole." 

IIrnderson Cole was a director of the American Bank and Trust  Com- 
pany of Wilmington, which was afterwards merged into the Commercial 
National Bank. Said Cole, together with other directors of said bank, 
on 18 October, 1922, procured the intervener, Royal Indemnity Com- 
pany, to execute a depository bond to the Treasurer of A-orth Carolina 
in tlie sum of $25,000. These directors also executed an  indemnity 
agreemc~nt to protect said bondsman. As an inducement to the surety 
company Cole signed a financial statement representing; that  his net 
wortli was $104,000, and including in his list of assets the equity in a 
store building known as No. 208 N. Front Street. I n  like manner 
Cole and the other directors signed an indemnity agreemtmt indemnify- 
ing the intervener, Fidelity and Deposit Company of Maryland, i n  
executii~g a depository bond of $15,000 with the Federal Land Bank of 
Columbia. The  interveners, representing the Commercial Kational 
Uaiik, set up  claims upon notes of $4,200, and $2,443.74, m d  $5,000. 

Hendersoii Cole died on 15 December, 1!322. After his death the 
plaintifi procured a public accountant to audit the business in the year 
1922, and this audit tended to show that  the property in controversy 
bcloilged to the estate of Cole, and an  item of rent for the property 
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amounting to $3,000 a year was set up  in the statement. The said 
auditor also installctl a ncn set of books for the plaintiff and made an 
elltry or1 the geucral ledger as of 1 January,  1923, showing a credit 
balance in f a ro r  of the Cole estate in the amount of $1,004.14. 

Thereafter certain income tax reports were made by different fic,ld 
agents of the Golernrnent and tlie Craft  report tended to shon that tlie 
p r o p r t y  in con t ro~  ersy n a s  treated by the plaintiff as belonging to the 
estate of IIenderson Cole, and this report Tvas approved by the president 
of the plaintiff company. 

Subsequent reports for the years 1919 to 1922 disclose that the said 
brick store building n a s  listed as an  ayset of the company, and there was 
er iclence that inconic taxes were finally paid on the basis that the plain- 
tiff corporation owned the store building. 

Thereafter Naggie B. Cole, administratrix, filed an inrentory with 
thc, clerk as required by- statute and i ~ ~ c l u d e d  in such i n ~ e n t o ~ y  as an  
asset of the estate of Henderson Cole one lot and store a t  208 X. Front 
Street. Sul)scquent reports of tlic administratrix contain the same 
tlcclaration. 

I n  Sovember, 1924, hfaggic Ti. Colc, widow of the deceased, filed a 
pctition for (loner, allegiilg tliat at the time of his death her Iluqband, 
Hc~iltlcrson C'olc, on ned a store builtiil~g k n o ~ r n  as 108 S. Front Street. 
This t1onc.r proceeding was never c*ompl(,tctl. 

On 7 Jnne ,  1923, the 1)laintiff instituted this w i t  against the defend- 
a n t ~ .  n l l ~ g i ~ l y  ill 5ubstalice that it had paid the entire purcllase price of 
the pr(jperty, and at the tirrlc thr> l~roper ty  n a s  bought Henderion Cole 
crratctl. by agrcmncnt nl t l i  the onilers of the property, a trust whereby 
tlicl l'lail~tiff' n a s  to become the heireficial owner of the property. 
1701uininous pl(~atling,i nerc  filctl by all parties and tlie matter was heard 
by a referee. lllucli c~ idcllcc n a i  oflererl before the referee, v11o con- 
ductctl n iiurn1)er of licaril~gs a ~ ~ d  ulio aftrrvartls wbn~it tet l  a clear a i d  
con~l) rc l ie r~s i~  e rc.port contalnirig detailed findings of fact and l ~ i i  cor~clu- 
sionr of law thereon. T l ~ e  parties filed exceptions to the report. proffer- 
i l ~ g  perti11~11t issues and t lemandi~~g a jury trial. 

The cause came to trial at the l)eccn~her Trrni, 1933, before C'ranmer, 
J., n lio subnlitted the follon ing issuc.s : 

1. "TVas tlic rral  property tleicribed in the 1)leadings as '203 Kortll 
Front Strect' purrl ia~etl  by IIentlersoii Colc, n i th the understaiiding and 
agreement tliat lie would t)uy the same for the TITilmington Furniture 
C'on~pany, and hold same in trust for i t?"  

2. "Did plaintiff furnish the consitleration for the conveyance to 
Hel~dcrson Cole of the property described in the pleadings?" 

3. "Is tlie 1)laintiff estopped from claiming title to the said property 
as against the Royal I l ~ d e ~ n n i t y  Company, the Fidelity and Deposit 
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Company, and Joseph A. Gamble, receiver of the C o m m ~ m i a l  National 
Bank, as alleged in the answer ?" 

the second issue "Yes"; and The jury answered the first issue "Yes". 
the third issue "No." 

From judgment upon the verdict the interveners appe~.led. 

Rountree, IIackler & Rountree and Carr, Poisson & James  for 
p1ainti.f. 

S a t l t a n  Cole and Herbert X c C l a m m y  for defendants Cole. 
I .  C .  W r i g h t ,  B r y a n  & Campbell and Rodgers & Rodgers for Royal  

I n d e m n i f y  Company ,  Fidel i ty  and Deposit Company  of Maryland,  and 
J .  A. Gamble, receiver. 

BROGDEK, J. The three primary and determinative questions of law 
presented by the appeal a r e :  

1. Was there competent evidence of a parol t rus t?  
2. was such trust abandoned and the title to the property revested in 

Henderson Cole prior to his death? 
3. I s  the plaintiff precluded by the principle of estoppel from claim- 

ing title to the property? 
The various methods of creating trusts were first epitomized in Wood 

v. C h e w y ,  73 N. C., 110. This  case is the original ancestor of numer- 
ous offspring disclosed by subsequent decisions. H o w e v ~ r ,  the ancestor 
in clarity of concept and expression i s  still the peer of any of its legal 
children. I t  has been held that no particular form of words is necessary 
in order to create a parol trust, and that  an  oral declaration of trust, 
"made contemporaneously with the transmission of the title, may be 
established, even without a consideration." Lefkowitz  v. Silver ,  182 
N.  C., 339, 109 S. E., 56;  W i l l i a m s  v .  Honeycut t ,  176 N.  C., 102, 96 
S. E., 730; Blackburn v. Blackburn,  109 N .  C., 488, 1.3 S. E., 937; 
Ferguson c. I I a m ,  64 N. C., 772. I n  the Berguson case, supra, this 
Court said : "Therefore, evidence of the acts, dealings, a i d  declarations 
of the parties becomes competent to  ascertain the na tuw and limits of 
the trust which is to be attached to the legal estate." 11, was also held 
in  Wil l iams  v. Honeycut t ,  supra, that  the declarations ~f a purchaser 
"made after the sale and transmission of legal title were competent to 
prove the previous agreement." 

The chief evidence as to the declarations of Hendersm Cole at the 
time of' transmission of legal title to 208 N.  Front  Street was contained 
in  the testimony of Thomas E. Cooper, president of the grantor bank. 
Mr. Cooper testified over objection that  Henderson Cole told him a t  the 
time of' acquiring the title that  it was his  purpose to purchase the prop- 
erty for the plaintiff Wilmington Furniture Company. The inter- 
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reners assert that  the witness should not have been allowed to state the 
'(purpose" of Cole in purchasing the property. Obviously, the word n a s  
used to designate for whom Cole mas acting in the transaction, and 
hence the declaration was competent. 

While there was abundant evidence upon which the jury might have 
found that no parol trust existed, nevertheless there was competent evi- 
dence of such existence, and the tr ial  judge properly submitted the issue 
to the jury. Therefore, the first question must be answered "Yes." 

The jury also found in response to tlie second issue, upon corripetent 
evidence, that the plaintiff furnished the consideration for the convey- 
ance, and it is thoroughly settled that  the payment of the purchase 
money raises a resulting trust in favor of him who furnishes or pays the 
purchase money, "unless a contrary intention or a contrary presulnption 
of law pre~ents ."  Ttre Co. c. Lester, 190 N. C., -111, 130 S. E:., 43; 
1T'iae 2.. Raynor, 200 C., 567, 157 S. E., 853. There was abundant 
elidence, of course, upon which the jury could have answered tlie second 
issue "Yo." 

The second question of law raises the question as to the evidence or 
means of proving or establishing the abandonment of a trust. The 
plaintiff corporation was owricd and eoutrolled by tlie family of Hender- 
son Cole. H e  organized the corporation, managed it, directed its policy, 
financed its operations wheli necessary, and expanded it by wise manage- 
ment from its infancy until i t  beramc an important business concern. 
There is no eT idence in the record that  Henderson Cole n a s  indebted 
to anybody at the time lie acquired title to the property, nor n a r  tliere 
evidence that the corporation was i r~sol~er i t  a t  that time, or a t  any subse- 
quent time. 

The in t e r~enc r s  apparently proceeded upon the theory that Mr.  Cole, 
during his lifetime, considered the property as his own and dealt with it 
accordi~igly, and that after his death, nlien it was d ~ s c o ~ e r c d  that 11e had 
slg~ietl inclenniity agrecnle~its in the, sum of $40,000 to protect tlie i ~ ~ t e r -  
~ c n c r s  111 g i ~  ing depository bonds, his heirs at law, who were the stock- 
lioltlrrs of tlie corporation, undertoolr "to get their fodder out of the 
~ 1 1 1 "  by wttixlg up  a par01 trust, 50 as to nrench tlie title of tlw prop- 
erty out of lIcndersoli Cole and put it in the corporat~on,  where tlie 
111tc~r~e11crs could ]lot reach it. The jury could ha l e  inferred the facts 
to h a l e  beell as the i ~ i t e r ~ e n e r s  contended, but it is apparent that  ill 
alisncrilig the first and second issues as sliomn by tlie record that it did 
uot fullon or adopt the theory of the in ter~eners .  

r 7 l h e  ~ l ~ t e r v e ~ ~ e r s  further contend that, e\en if the title was originally 
~ e s t e d  111 the plaintiff corporation, it abandoned the title resulting in 
re\-csting the same in Hendrrson Cole. This idea of abandonnient is 
based upon (a )  pajment of relit to Cole during his lifetime for five 
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months preceding his death in 1922; (b )  a certain payment of $600.00 
on the mortgage indebtedness of the property, which sum was apparently 
refunded to  the plaintiff by Cole; (c)  various checks fol* salary to Cole 
as an officer of the corporation ; ( d )  various checks issued by the corpo- 
ration and placed to the credit of Cole. 

The  ~ e r t i n e n t  decisions in this State are to the effect that an abandon- 
ment may be express or implied. Discussing the subjwt in Banks v. 
Banks, 77 X. C., 186, this Court said:  "To constitute an  abandonment 
or renunciation of claim there must be acts and conduct, positive, un- 
eauivocal. and inconsistent with their claim of title. Nor n-ill mere 
lapse of time or other delay in asserting his claim unzccompanied by 
acts clearly inconsistent with his rights, amount to a wairer or abandon- 
ment." See, also, Faw v. Whiffington, 72 N. C., 321 ; A,ken v. Ins. Co., 
173 N. C., 400, 92 S. E., 184; R. R. c. JIcGuire, 171 N.  C., 277, 88 
S. E., 337. The XcGt~ire case, supra, states the princ ple as follows: 
"This brings us to consider the essential elements of all abandonment. 
I t  includes both the intention to abandon and the externd act by which 
such intention is carried into effect. There must be a concurrence of the 
intention with the actual relinquishment of the p rope~ ty .  I t  is well 
settled that  to constitute an abandonment or renunciation of a claim 
to property there must be acts and conduct, positive, unequi~ocal ,  and 
inconsistent with the claim of title." 

Did the coruoration intend to abandon the t i t le? Could more than 
one inference be drawn by reasonable minds from tlie I arious dealings 
between Cole and tlle corporation? Upon these questions the evidence 
was conflicting. Therefore, abandonment became an issue of fact to be 
detcrini~ied by a jury. liarper v. Baffle, 180 S. C., 373, 104 S. E., 658. 
Wliile no issue as to abandonment was subnlitted to tlie jury. nerertlie- " .  
less, it  cannot be said that  the various itcms of evidrmce established 
nb;tll~lonment of title as a matter of lay .  

The third proposition of law invoking the principle of estoppel stands 
practically upon the same footing as the contention r i t h  respect to 
abandonment. After the death of Mr. Cole a new systcm of bookkeep- 
ing was inaugurated by the plaintiff and a statement of the business 
dealiligs made, nliich did not include the land in controversy as an asset 
of the corporation, and which shoved a balance due by the corporation 
to the estate of Cole in the sum of $1,004.14. There ve re  also ccrtain 
inconic tax reports submitted by the corpor:ition, which tended to show 
that at one time the title to the property was dernied a r ~ d  colisitlered as 
a part  of the estate of Henderson Cole and a t  another tiilie the property 
of the corporation. 111 interpreting such evidence it must be borne in 
mind that  the plaintiff corporation was under no obligation to the inter- 
veners, and that these book entries and income tax reports mere made 
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af ter  tlie death of M r .  Cole and a f te r  the  interveners had  assumcd lia- 
hility on the depository bonds hereinbefore mentioned. There  was no 
issue of f r a u d  o r  had fai th ,  and  the case was not tried upon such theory. 
Xanifest ly ,  the interveners were not misled nor  induced to extend credit 
to Henderson Cole upon the s t rength and  credibility of such entries and 
dealings. See Tt'clls v. C r u m p l ~ r ,  182 N. C., 330, 109 S. E., 49, and  
Bodclic~ 1 % .  Bond, 154  S. C., 359, TO S. E . ,  524. T h e  fourth,  fifth, and 
sistll elements a s  therein classified a re  a s  follows: 

( 4 )  T h e  p a r t y  estopped '(must intend or expect that  his  conduct or 
r rprcwntat ions will be acted on by t h e  p a r t y  asserting the  estoppel or by 
the public genrrally." 

(5)  ' (The r e p r t s e n t a t i o ~ ~ s  or  conduct must have been relied and acted 
on by the par ty  claiming the  benefit of estoppel." 

( 6 )  "The p a r t y  claiming tlie beuefit of estoppel must  have so acted, 
bccause of such representations o r  conduct, t h a t  he ~vould  be prejuclicctl 
if the first par t?  be p e r l ~ ~ i t t e d  to deny the t r u t h  thereof." 

T h e  jury, i n  a n s n e r  to  tlie third issue upon a correct charge, found 
that  tlie plaintiff was not estopped a s  against the interveners. Ob- 
1-iously, a tliffcrcat situation would be presented if tlie controversy n a s  
between t h e  plaintiff and  the  l i r i rs  a t  law of tlle estate of Henderson 
Cole. 

Thcre  a re  one l i u ~ ~ d r e d  and  thir teen escentions and a volunlinoua 
record, and  i t  would he wholly impossible to undertake to discuss all  of 
these exceptiom. A careful  and  pat ient  examination of the  entire 
record leads the. Court  to tlie conclusion t h a t  the  question has  been fa i r ly  
trietl, according t o  correct principles of law, and  the jury, i n  the face 
of ~ l i a r p  dircrgence and  i r r c ~ c o ~ i c i l a b i l i t ~  of evidence, adopted tlie theory 
and c o ~ ~ t c n t i o m  of the plaintiff. 

L\fifirn~ed. 

WI1,JIISGTOS FURSITURI? COMPANY v. JIAGGIE B.  COLE, W'rnow, aso 
J:T,SIE ( 'OIX JOSES, ESTHEIi SCHNIRBEN, ET AL. ,  HEIRS AT IAW OF 

H.  ( 'OIX,  I ) E ( E ~ S E D ;  1\IAG(;IE 13. COLE, A~JIINISTRATRIS, HOTA\rI I S -  
L)l~:JINITY COJIPAST auo FII)ISI,ITT ,4ND DEPOSIT COMPANY O F  
JIAiIiTLASD, ahn J. A. GAMBLE, RECEIJEK OF COMMERCIAL S A -  
TIOSA12 BANI<. 

(Filed 27 February, 1935.) 

Appeal and Error K e- 
d motion in the Supreme Court for a new trial for newly discovered 

eritlence will not be granted ~ l l r r e  the evidence relied upon as :I basis 
for the motion tends only to contradict and discredit evidence offc.red a t  
the trial. 
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~ R X I T U R E  CO. O. COLE. 

PETITION for new tr ial  for newly discovered evidence. 

R o u n t r e e ,  I Iacb le r  Le. R o u r ~ t r e e  a n d  C a w ,  P o i s s o n  & J a m e s  for 
p la in t i f f .  

I .  C.  TT'righf, E r y a n  & C a m p b e l l ,  and  Rodgers  Le. Roc1gers for R o y a l  
I n d m n n i f y  C o m p a n y ,  F i d e l i t y  Depos i t  C o m p a n y ,  and  J .  A. G a m b l e ,  
receiver.  

S a t l r a n  Cole a n d  I I e r b e r f  X c C l a m m y  for de f endan t s  (:ole. 

PER C r ~ r a n r .  The interveners filed a p td t ion  for a new trial for 
newly discovered evidence. This petition is based primarily upon the 
following allcgatioils : 

1. That  since the trial i t  has been discovered that on or about 7 Au- 
gust, 1!)22, H. Cole paid to the Wilmington Furniture Co npany $10,000, 
and that this $10,000 was used to make payment on the mortgage note, 
so that in effect this part  of the consideration was paid t y  Cole and not 
by the plaintiff. 

2. Tha t  Cole, i n  his lifetime, listed certain stocks and bonds, aggre- 
gating $45,000, and that  proceeds from these stocks and bonds paid off 
the mortgage of $20,000 held by the h-la~sachusetts Xu tua l  Life Insur-  
ance Company. 

3. That  the income tax return of plaintiff for the year 1922 showed 
under the head of liabilities an  item of $1,004.14 due by the plaintiff 
to the estate of Henderson Cole, and that  rent from thci very property 
in coniroversy was set up  by the corporation as due or accruing to the 
estate of said Cole. 

4. Tha t  certain checks for taxes mere riot introduced in evidence 
through inadvertence, and, therefore, petitioners were denied the right 
to argue to the jury the effect of such items of evidence. 

The tests set up  by law for determining the granting of a new tr ial  
for newly discovered evidence are capitulated in J o h n s o n  v. R. R., 163 
S. C., 431, 79 S. E., 690; B r o w n  9. Hi l l sboro,  185 X. C., 365, 117 
S. E., 11, and S. c. Casey ,  201 N .  C., 620. 

At  the tr ial  the plaintiff offered evidence tending to show that  the 
xllole coiisideration for the property TI-as paid by the plaintiff RTilming- 
ton Furni ture  Company. There are various references to such pay- 
nients in the record. Copies of income tax returns were contained in 
the record ant1 in the addenda thereto, and after a careful examination 
of the petition for a new trial the Court is of the opinion that the newly 
discovcwcl evidence, as alleged, tends only to contradict and discredit 
evideiice ofiered at the trial. Therefore, the Court is of the opinion that 
the interveners have not made such a showing as the 1a.v contemplates, 
and the petition is denied. 

Petition denied. 
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B. C .  HARE r. D. R. HARE, JOHN C. BADHABI, W. S. PRIT'OTT, 
TRUSTEE, ET AL. 

(Filed 27 February, 1935.) 

Injunctions D b- 
A temporary restraining order \rill ordinarily be continued to tlie hear- 

ill:. upon a prima frrc~c. sliolring for injunctive relief, especially when 
respondent is inclemnifiecl against loss from its continuance and injury 
might result to petitioner from its dissolution. 

APPEAL by defendant Badhairi from S m a l l ,  J., at Chambers in Eliza- 
beth City, 5 Xovember, 1034. From CHOWAS. 

This is a civil action, znter  a l ia ,  to restrain the foreclosure of a deed 
of trust executed by plaintiff B. C. Hare  to the defendant W. S. Privott, 
trustee, to secure pagmeilt of a iiote for $955.00, payable to the defeiicl- 
ant  D. R. Harc,  and now lieltl by his codefendant John C. Badham. 
The plaintiff alleged that  there was an  agreement between him and 
the payee in the iiote, D. R. Hart., n h o  is the ces tu i  cjue t ru s t  in said 
deed of trust, that  the land coi~veyrd by D. R. Hare  to B. C. I Iaw,  upon 
~ h i c l l  said deed of trust was given, n a s  to be released from another and 
prior deed of trust before 13. C. Hare  would be required to pay said 
note, and that  the appealing defendant Badliani had notice of this agree- 
ment a t  tlie time he took said note, and that such release has not been 
effected. The e~ idence  shoved, prznza facle,  and tlie court found, that 
the alleged agreenlcnt b e t n ~ m i  the plaintiff B.  C. Hare  and the defend- 
ant I). R. H a r e  existed and that the appealing defendant took the said 
note aftcr maturity aiitl with constructive notice of all equities of the 
plaintiff, a i ~ d  that  said agre~meii t  has not been fulfilled. 

Froni a judginent contiii~iirig the restraining order till the final hear- 
ing, u l ~ o u  the plaintiff's giving sufficient bond to indemnify the clefend- 
ants agaiiist loss thref roni ,  the defendant Batlhnm appealed to the 
Supreme Court, assigning error. 

R. C'. H o l l a n d  a n d  TT'orih B V o r n r r  for plainfzij-' uppellee.  
IT'. D. P r u d e n  for  defcnclnnt appe l lan t .  

PER C u n r a x .  Equi tx  nil1 gent~rally corltillue n temporary restraiil- 
ing order to the final hearing up011 a prlvza f a t i e  showing for injunctive 
relief, especially wlien it appears that  the respondent is irideinnifietl 
agai11.t loss from its continuance and that injury might result to the 
petitioner from its dissolutioii. Bril tshiar v. 1T7i11u, ante, 511, and cases 
there cited. 

Affirmed. 
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W. H.  COOPER A X D  WIFE, LEXA COOPER; VANNIE WARREN AND Hcs- 
n.\m. HOB W A R R E S ;  A N D  H A T T I E  J E S K I S S  ASD H u s n a x ~ ,  J. R.  
JENKINS,  v. L. B. COOPER AND WIFE, E T H E L  COOPER. 

(Filed 19 September, 1031.) 

APPEAL by plaintiffs from Hill, S p e c i a l  J u d g e ,  at  J anua ry  Term, 
1934, of SWAIN. N O  error. 

This is an  action brouglit by plaintiffs against defend,tnts to set aside 
a decd made by Laura Cooper to her son, L. B. Cooper, on 26 January ,  
1926 ( 1 )  on tlie ground of mental incapacity; (2)  undue influerice. 

Tile issues submitted to the jury and their answers thereto are as 
follows: "(1) Did the said Laura Cooper have sufficient mental capacity 
to cxecute the deed referred to in the pleadings and recorded in Book 54, 
page 2292 A. 'Yes.' ( 2 )  Was the execution of said detd procured and 
brouglit about by the undue influelice of the graiitee therein named, 
L. B. Cooper, as alleged in the complaint ? Al. 'KO.' " 

'I'lie court below rendered judgment in accordance n i t h  the wrtlict. 
Tlic plaintiffs made numerous except io~~s  and assigninei~ts of error, and 
appealed to the Supreme Court. 

. L .  I l a l l  J o h n a f o n  a n d  R. L. I'lllllips f o r  plainfifjcs. 
Edzc~artls  dl L e a f h e r w o o d  for  d e f e n d a n f s .  

PER CI-RIAM. We h a w  read the record and briefs of the litigants 
n i t h  care ant1 sce no new or novel propositioii of law presented on this 
appeal. We sec no crror as to the e scep t io~~s  a i d  assignmeiits of error 
iiu~dc by l~laintiffs 011 the trial in the court bclon. 'Clie controvrrsy 
liil~gctl maiilly on tlw facts to be dctermiiied by the jur;;. 0 1 1  the trial 
of tlie action ill the court below, n e  we no prejudicial or reversible error. 

S o  crror. 

\T'OOI)RO\T' DOSA1.D CASET r. P .  S. BELIAJIT, TRADING CKDER THE FIRM 
SIME OF IIICIJIAJIT & C'OBIPAST, PRISCIPAL; ASD E X C M  BBELLARIY, 
AGEST. 

(Filed 10 September, 1031.) 

, ~ I T E A L  by plaintiff from S m a l l ,  J . ,  at April Term, 1934, of KASH. 
Affirmed. 

J .  IT ' .  I i ~ e l  a n d  1'. T .  T h o r n e  f o r  appe l lan t .  
1'1~u1-p Le. 1 'horp  f o r  appellees.  
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PER C r ~ 1 . i h r .  The plaintiff, a passenger, brought this action against 
P. S. Bcllarny and Exuin Bellaniy for personal illjury, alleged to have 
been suffered by him as the result of the iiegligence of the defendant 
Exuin Bellamy ill driving ail autorriobile off of the highway and down an 
enlt)ailkment in order to avoid a collision with a freight train of the 
A. C'. L. Railroad Company, at a grade crossing; said automobilr being 
obt~red by the defendant P. S. Bellamy. 

111 our opinion the record does not contain sufficient evidence of negli- 
gence on the part of the driver of the automobile to carry the case to the 
jury, and thercfore the judgnient of nonsuit should be sustai~ietl as to 
both tlefendaiits. 

,Iffirmcd. 

I N h  E. JERSIGAN v. ALBERT 11. JERNIGAN. 

(Filed 19 September, 1934.) 

,IFPEAL by plaintiff from S m a l l ,  J., at l lpri l  Term, 1934, of EDGE- 
coarm. Reversed. 

I l a f t l e  if Tl'inslo~c for appcllanf. 
llTrllco.r, Cookc  R. 1T'illcon: and T h o r p  (e. T h o r p  for appellee.  

PPK ( ' I  X I A M .  This n a s  ari action instituted by the plaintiff against 
the dcftildant, lier husbantl, for damagc allt,ged to hart  1m1-r proxi- 
~iiatcly cau-cd hy the dcfelida~it's iiegllgence in grabbing the steering 
nl~cc>l of thc autornohilc t l r i ~  ell by the plaintiff, in which tlrcy both n ere 
r i( l i~ig,  and tllereby cansi~lg the automo1)ile to lvare the highnay nit11 
tlic resultant personal i ~ ~ j u r i e s .  

r p ~ l l  the c o ~ ~ c l ~ i s i o n  of the 1)lailitiff's rritlence, tlie defeiitlant moved 
the court to dismiss the action and for a judgment a5 of ~lonsuit, nhicli 
inotioli n a i  grautcd;  aild to juclgrncl~t of 11onsuit the plaintiff rsccptcd 
a~i t l  appealed to this Court. 

Wl i~ le  tlie defenses of joint enterprise, suddc~i emergency, uncoil- 
scionqiics~ of tlie tlr~felidarlt, n l ~ d  contributory negligence raise very inter- 
esting i p e > t i o i ~ ~ ,  TI? thiiik that they qliould hare  been subiliittetl to the 
jury ul~tler p r o p t ~  illstructions, silrce n e  are of tlie opiilion thcre was 
anfficic~~t eridcnce of tllc alleged negligena> of tlie defenda~lt to c a r r -  the 
C t i y P  to the J U T .  

Re1 ersed. 
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W. E.  B A R K E R  ASD WIFE, R'ANCY J. BARKER,  v. ALA.RKA LUMBER 
COMPANY A N D  ALARKA VALLEY RBILIVAY CO\IPAKT.  

(Filed 19 September, 1934.) 

CIVIL ACTION, before McElroy ,  J., at  March Term, 1934, of SWAIN. 
This mas an  action of ejectment, tried upon the following issues: 
1. "Are the plaintiffs the owners of and mtitled to the possession of 

the lands described in  their complaint 1" 
2. "Did the defendant Alarka Lumber Company wilfully trespass 

upon said lands?" 
3. "Did the defendant Alarka Valley Railway Company wilfully com- 

mit trespass upon said lands?" 
4. "What amount of damages, if any, are the plaintiffs entitled to 

recover 1'' 
The jury answered the first three issues "Yes," and the fourth issue 

'($75.00." 
From judgment upon the verdict the defendants appealed. 

E d u a r d s  & Leatherwood for plaintiffs.  
Moody  & Moody  for defendants.  

PER C ~ R I A M .  The evidence discloses issues of fact nhich  have been 
de t~ rmined  by the jury adversely to the contentions of defendants. No 
prejudicial or reversible error is perceived. 

No error. 

C. S. L E W I S  A S D  J. 11. B R O W S  A S D  0. T5'. BI<O\\'R', ~ D J ~ I N I S T R A T O R  O F  THE 

ESTATE O F  J. ;\I. BROSS'X, DECEASED, DOING BUSISESS AS BROWN & 
J Z W I S ,  v. C. C. FRYE ASD C. F. GARKER,  DOIXG BU~IKESS AS F R Y E  
& GARKER.  

(Filed 19 September, 1931.) 

Appeal and E m r  L d- 
Where it is determined on appeal that a cause of action is stated and 

tlitit the evidence should be submitted to the jurr, the question is res 
jutlicnta upon a subsequent appeal upon substantially similar evidence. 

SCHEXCK, J., took no part in the consideration or decision of this case. 

CIVIL ACTIOX, before Stad.,  J., at  September Term, 1933, of MOORE. 
This action was originally tried in the Superior Court and nonsuited, 

as will appear by reference to Lewis v. Archbell,  199 :Ye C., 205, 154 
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S. E., 11. vhere  the facts are set forth. The evidence in the present 
caw was substantially similar to that  adduced at the former hearing. 

The trial judge submitted certain pertinent issues to the jury, mld 
these nere  ansnered in faror  of the plaintiffs. The ~ e r d i c t  alvarded to 
the plaintiffs the sum of $600.00 actual damages, and from judgment 
upon the rertlict for treble da1nagc.s for the sum of $1,500 the dcfend- 
ants appealed. 

II. F. Seawe l l ,  Jr., a n d  ;I[. C. B o y e t f e  for  p l a i n f i f f s .  
L. H. C'legg, J .  11. S c o f f ,  and TI'. R. C l c g g  for  d f1 f rndnn f s .  

PER CI'RIARI. Wllen this cause \ \as coi~sidered by the Court upon a 
former appeal in L e w i s  c. Archbe l l ,  199 S .  ('., 205, it was held that a 
cause of action was alleged and that the case 'Lsllould be submitted to a 
jury with proper instructions from the court." The cvitlence in the 
present case was substantially similar to that  adduced at the forlrlcr 
hearing. ,111 examination of the exceptions relating to the competenty 
of certain evidence discloser no rerrrsihle error. The couter~tious of tlie 
parties were fairly arrayed b ~ -  the tr ial  judge a i d  the jury correctly 
instructed as to the rules of law governiiig liability. Indcctl. tlie rccortl 
presents a sharply controrertctl issue of fact, which the jury has de- 
termined. 

,Iffirnled. 

Scrr~scr;, J., took no part in the consideration or decision of this case. 

(Filcd 19 September, 1934.) 

XPPF:.AL by defendants from Dersin, J . ,  at X a y  Term, 1934, of DARE. 
C'ir~l  action for damages arising out of a collision between plail~tiff's 

automobile a i d  a Ford coach, oxl~ed. by tlie defendant F. G. J lurphy 
a ~ ~ d  operated a t  t l ~ c  time by his minor son, Darrell Murphy. Tlw ic2eiie 
of the injury n as IIighway S o .  34, three miles ~ i o r t h  of Elizabetli Ci ty ;  
the time about 2 :00 am. ,  2 5  I)ecember, 1931. 

The liability of F. G, Murphy was made to turu on tlie " fandy-  
purpose" doctrine, which obtains ill this jurisdiction. G r i e ~  c. TT'ootl- 
s i t l r ,  200 S. C., 759, 138 S. E., 491. 

Upon denial of liability and issues joined, there n as a I erdict and 
judgmci~t for the plaintiff against both of the defentlants, from \~hic l l  
they appeal, assigning errors. 
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Thompson  d Il'ilson for plaintiff .  
TT70rfh R. Horner  for defendants.  

PER C r ~ ~ a a r .  O n  tr ia l ,  the  case resolved itself in lo  controverted 
issues of fact,  which the j u r y  found  i n  favor  of tlie plaintiff and against 
tlie dcfentlants. T h e  evidence supports  the  verdict, a n  I no error  h a s  
bee11 rnndr to appear  i n  the t r i a l  of the cause. T h e  judgment, therefore, 
will he uphcld. 

S o  cwor.  

STATE r. B R O W S L O W  STAAIET ASD BUD TRULL. 

(Filed 19 September, 1!134.) 

CRIAIISAL ACTIOS, before SchentX., J., a t  Apri l -May Term,  1934, of 
Br-A c o m m .  

Tlir  tlcfentlauts x c r c  indicted f o r  burn ing  a b a r n  belonging to Wi l l  
Gootlson. T h e y  wcrc colirictetl and  sente~lccd to t h e  S t ~ t e ' s  Pr i son  f o r  
n term of seven years. 

T h e  t lcfenda~its  offered 110 eridence. 
T h e  cvitlcnce f o r  the S ta te  tcwlcd to show that  the b f r l l  was burned 

ahout 1 3 0  a t  11ig1it. T h e  c ~ i t l c n c e  for  tlie S ta te  fu r ther  tcnded to show 
t l ~ t  a cnr stopped i n  tlic roatl about two or three l iund-ed yards f r o m  
the  barn ant1 ill ahout five millutes a f te r  tlie ea r  left tl c fir? was dis- 
c.01 crctl. Tlic tlcfc~itlants live al~ol i t  two hm~drecl  yards  From the house 
of Gootlion. tlic prosecutilig witness. T l i c r ~  W:IS e ~ i d e ~ ~ e e  tha t  in  the 
forepart of the night upon which the  fire occurred tha t  the clcfentlaut 
T r u l l  llatl saitl to his  codt~fcntlant t h a t  ( 'Will Goodso~i  1 ad  bcttcr keep 
liih liloutli off liini." Tlicre n a s  critlciice tha t  the  clcfc 1da11ts  relit to  
tlic 1io11sc of Miss Opal  Trul l ,  a svliool teacliw, about 1 :30 a t  night,  and  
that  tlic. defendant B u d  Tru l l  asked lier "to take h i m  s o n i c ~ h e r c  . . . 
don11 tllc road a lit t le piece." T h i s  n i tucss  testified tliat slic drove the  
clc~fcnt la~~ts  to their  llonie, n l i e re  they got out of t h e  car  :~n t l  n c n t  i n  the 
1 i o 1 1 ~  a ~ l t l  sat by the  fire and  talked, and tha t  f i f tccl~ or wenty millutes 
Intrr  tlicy drove '(back don11 tlic roatl to  nllere i t  t11r is f rom I h d ' s  
Iiousc." Sli(> saitl:  ' T e  qtoppctl a l i t t lc  hclon- wliere the  m a r k  goes out 
to  the roatl alollg ahont there. I don't knon- how f a r  t h c  road is f r o m  
111.. Gc~o(1~01i's barn.  . . . Whcn we stopped But1 a d  Bro1v111o~ got 
out nntl I3ud asked m e  if I n-odd  s tay  un t i l  they came bal~k.  Brou-nlmr 
didn't s q  nl~yt l l ing to  me. . . . T h e y  went out ] h e  road. W e  
stayecl i n  the  car .  W e  stayed i n  t h e  about ten or fiftelv m i ~ l u t c i .  1 
do not know f rom ~ r h i c h  direction they came back to the car .  Tllcy 
w r e  a t  tlie ca r  the first t ime I saw them. Then  n e  TI m ~ t  straigllt  to 
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L u t h r r  and f r o m  there to  A s l i t ~ i l l ~ .  Lutlicr is  nllcre the Jug tov  11 road 
hi ts  tlie l i i g h ~ m y .  . . . I c a m o t  say exactly n l ia t  t ime n e  got to 
t h e  m a i n  higl i~vay.  . . . T h e r c  iq a clock a t  E n k a .  TTe p a w ~ l  
Eiiku about 1 3 0  on rlie Erika tower. I n e n t  out nit11 Lo1 e Gutlger ant1 
Jlr. R o l ) c r t ~  and  poilitccl out t o  t h m l  n h e r e  I parkcel m y  cur that  11ight 
nlicw tlicy got o l ~ t .  I pullctl off the iitlc of the road \ \ l l r l ~  I parltetl." 
I ) q j u t y  Slierifi' Gutlgcr trstifietl tha t  the v itlicss O p a l  T r u l l  pointed out 
to 111111 the l)lac-e n l i r re  the  c2ar stol~pcvl ant1 that  this poilit \ \ a i  about 
t \ \ o  ll~liidred :11i(1 fifty \:rrds fro111 tht' bar11 of Air. Gootl-011. H e  f u r t l ~ c r  

k L 

testifietl that  lit, sax- tracks li ,atlil~g f rom t l i ~  t l i rwt io l~  of thc, I)irr~i to  :I 

p o i ~ i t  iicar w l i e r ~  tllc car  was parkctl. I'll(, slicriff of I lu~ic~ori i l~e ( ' o n i ~ t y  
tc,stifitd that  on the night  of the fire ''1 :,an. some tr:~clis lcadilig f rom 

J u g t o ~ n  roatl. T h e  ground x s  f r c , ~ l l  :md fresh tracks, tn-o tracks, I 
111cw1i the tracks of mcjn a11out tl1irry-fi~c or for ty y a r ~ l s  fro111 t J r ~ g t o w ~ ~  
roatl ~ l i c r c  tlii, car  was ~jarlictl. . . . Tlic~rt, \ \ - i~w fresh tr:rc~lts looketl 
like. ~ x ~ i n i ~ l g . .  . . . I li;1tl to n 1 1 i  ill tll(1l11. Tllcy 1ve11t illtv tha t  
hr11h11 heap, xlltl n-liocvrr n.as ~ ~ n i ~ l l i i ~ g  liatl firllcn tlon.11 tlicrtx. I3ntl 
Trlrll . . . V:IS :l~'restctl t l ~ c  111,st clay at'tcr tht. fir(.. I r i s  soc~lts n.t,rc 
tori1 a r o n ~ ~ t l  liis a l ~ l i l t ~ ~ .  I wr11t to Iiutl T r t ~ l l ' s  11oll.w tliat iliglit. . . . 
I foulit1 two pairs  of sliocs s i t t ing by tlie bctl ill tlic. ljacli rooi~i .  01it. of 
tlit, s1ioc.s \v:ri; :I Ilc>n\.- pa i r  of \ ~ o r l i  shoes wit11 i rou lllatc : imn~it l  the 
llc~c~l, a~ l i l  il~sitlt, t11:rt i r o ~ i  lirrl  W : I ~  f resh tlirt packet1 i n  tlicre. . . . 

F r o m  thc jutlgiiwiit p i ~ ~ i o u ~ ~ c c d  the tlcfelitlal~ts aplwaletl. 

I'ER ( ' I  ILIAII. T h e  only e x c e p t i o ~ ~  ill the  record cliallcl~ges tlle snffi- 
cicllrcy of tllc ericlelicc and the  sub l i~ l t t a l  of tlie case to the j u v .  T h e  
fa r t s  alltl clrcnin,taiicc~ bring the rase wi t l i i~ l  tllc pril~cil)lcci licbrctoforc 
uljl)lid ill ,\'. I , .  kqlllnc>s, 125 X. c., 730, 34 S. E. ,  552;  ,Y. 1 % .  A l l l ~ ~ t r ,  149 
S. C ' ,  *ah, 62 S. k:., 397;  S. 1 % .  K111q, 162 S. ('., 580, 77 S. El., 301; 
S. c. C'lurX, 173 S. C'., 739, 9 1  S. E. ,  372. 

S o  error .  

SCHESCI~,  J., took no p a r t  i n  thc co~isidcrntioil or decision of this  case. 
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J. A. DURKER v. GURSEY P. HOOD, COMMISSIOXER, ET AL. 

(Filed 10 September, 1031.) 

, ~ P I T A L  by defendant Phafnix Mutual  Life Insurance Company, from 
SchentX.,  J., at February Term, 1934, of Br.l;conrn~. 

Civil action to revoke gratuitous or voluntary trust, 11-hich, i t  is al- 
leged, has proven to be ill-advised, improvident, and inlpossible of ful- 
fillment. 

From a decree termiiiatii~g the trust, i t  appearing that the allegations 
of tlic petition are abundantly supported by the evidence mid so found 
by the court, the Phafnix J Iu tual  Life Insurance Company, as it feels 
in duly bound to do, appeals, assigiiing errors. 

I f a r k i n s ,  T'an 1T'inkle d l l 'al ton f o r  plainti f f ' .  
B o u r n e ,  P a r X . e ~ ,  B e r n a r d  & D u B o s e  f o r  t lefenclanf a p p ~ l l a n f .  

PEIL C ~ R I A M .  Affirmed on authority of Be l l  2). ,lIcC1oin, 184 N. C., 
11 ,  3 S. E., 6 1  The cases of J l c R a e  2%. T r u s t  Co., 199 S. C., 714, 
12; S. E., 614, S f a n b a c k  z.. B a n k ,  197 K, C., 292, 148 S. E., 313, and 
drzt?erson c. TT'ilXins, 142 S. C., 154, 55 S. E. ,  272, are also cited by 
petitioner as supportiiig i n  telldency the judgment. 

,\ffirmed. 

SCHESCIC, J., took no part  in the consideration or deci,jion of this case. 

EDWARD L. OWESS r .  ATLANTIC COAST LISE RAILROAD CORIPASY. 

(Filed 19 September, 1931.) 
Railroads D (1- 

Ilriver's own erideiice he ld  to disclose contributory uegligence on his 
part in running into center post supporting railroad orelpass, and nonsuit 
wls prol)erly entered in his action against railroad. 

-IPI~E:AL by plaintiff from Del;ipl, J., at Ju ly  Term, 1934, of WASH- 
I S G T O S .  

Civil action by owner and driver of autoinobile to recover damages 
for pcrsolial injury sustainetl and daliiage to autoinobile, alleged to 
have been caused by the wroi~gful  act, ~leglect, or default of tlie de- 
fendant. 
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The  facts a re  almost identical n i t h  those appcarinq in the casc of 
Baker 7.. I?. R., 20.5 N. c7., 329, 171 S. E.. 341, nit11 t h ~  esccptioii that, 
in  the instant case, tlic plaintiff testified lie n a s  not asleep, hut rail his 
car into the ce~lter  p o ~ t  TT itliout wcing. it. Tlie Cceiie of the accident is 
the same; the time 1 :00 a.m., 3 June ,  1931. 

l'lxiirtiff tmtificd tliat nlien he first ,aw tlir reflector on tlic piw. or 
ce~iter  post. 1 1 ~  thought it u as a bus or truck on tlie side of the ro:td ; that  
lie turned sudtlcnly arid tlir~n, "upon seeing t h e v  oblique lines (indicat- 
ing on 1ri:rp) I clippetl her back, . . . and tliat threw me off tlic 
dist~tlicc too f s r .  I saw I n-as going to hit  i t  (ccnter post) one \ray or 
anotlicr. and I applied my brakes aiitl hit it 10  or 23 iiiiles a n  hour 
instead of hitting i t  40 or 43 miles all hour." 

F rom a judgmelit of noiisuit elitered at  the close of plaintiff'$ e7idcnce 
lie nppeals, assigniiig error. 

Il'trrd c f  Gri?ncs for. p l a i n t i f .  
7'ho;r~as ITr. Dai'is and  A I I c L r u ~ ~  h Rotlnzan for dcfcndant .  

PER C I  XIAM. That  the plaintiff was coiitributorily negligent ap- 
pear- from his on11 tcstiiuoiiy. Hencc, the dcrnurrcr to tlic elitlei~ce n a s  
propcrlv sustained. S. I , .  Fulcher ,  18.2 S.  C., 663, 113 S. K., 769; 
TT'right I . .  R. I?., 133 X. C., 313, 71 S. E., 306;  I l o m e  2.. X. I?., 170 
S. ('., 64.3, ST S. E., 523. 

Alff ir~~led.  

GUIZSI*:T P. HOOD, COMMI\SIOXER O F  BASKS, ET AL. V. THE JIACC1,ES- 
F I E L D  ('OJIPANT. 

(Filed 10 October, 1034.) 

("ITIL \(-TIOX, before J l o o r e ,  i ( ' p~c ia l  .Tudgc, at  J u n e  Term, 193.2, of 
Enc,~co\r BE. 

Certain fact< nerc  found hy the court, nliich may be eumm:rrized as 
follon i : 

1. Tliat the defendant is a corporation existing ulrtler the laws of 
So r t l i  Carolitla, owilit~g real estate in  Edgecombe, Pit t .  and Grccne 
counties, ill baid State, and onniug  personal property of little, ~ a l u e ,  
if auy. 

2. Tliat the defelltlant is indebted to the plaintiff by r i r tue  of a baiik 
qtock :~sse~mient  in  the sum of $9,060, a trailscript of ~vliich judgn~elit 
appears of record. 
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3. The plaintiff claims that the defendant is further indebted in the 
sum of $17,097 on account of a guarantee of the assets of the First  
Kational Bank of Tarboro. 

4. The defendant is indebted to the plaintiff by virtue of a bank stock 
asses.ment in the sum of $14,300 on behalf of the Pinc.tops Banking 
Company. 

5 .  That  a t  tlie A2pril Term, 1934, of the Edgecornbe Superior Court, 
an  order was entered authorizing the liquidating agent to w x p t  an offer 
of Henry  Clark Bridgers for the purchase of the judgment in favor of 
P i~wtops  Banking Company, said Bridgers being a stockholder and 
president of the defendant. 

6. That  the plaintiff caused execution to issue on its judgment and 
tlie property was sold on 9 April,  1934, and the plaintiff became the 
highest biclder for said property for the sum of $5,000, but said sale has 
not been closed. 

7 .  Tliat at an execution sale held 4 June,  1934, undel' an execution 
issuccl oli a judgment in favor of the Pinetops Bank ng Company, 
Henry  Clark Bridgers became the last and highest bidder for substan- 
tially all of tlie property of defendant for the sum of $1$,000, and the 
said IIeury Clark Bridgers is president of the defendant company. 

8. Tliat the defendant is  engaged entirely ill tlie busii~css of o~rn ing  
and renting real cstate and owned certain sllilres of stock nliicli are of 
110 suhstailtinl value, and for lack of funds has permitied the major 
portioli of its property to be sold for taxes; that said ~orpora t ion  is 
unablr to meet its obligations arid is insolvent or in ininii~ieiit danger of 
i~isolvcncy. 

9. That  tlie tlcfe~itla~it is d e l i ~ ~ q u e ~ i t  in paynlelit of eouniy and niuuici- 
pal taxlls for t n o  years, and I I O W  o w s  past-due tases in the sum of 
npprosimatcly $2,000. 

L71)o~i the forrgoi~ig facts the tr ial  judge appointed a rmeirer  for the 
tlcfe~ltl:uit corporatioil and restraiued the sale of the property under 
esecutio~i 011 4 Julie, 1934. 

From thc foregoing judgnielit the defendant appealed. 

R R I A  T h e  was sufficient evidence to warrant the findings of 
fact niatlc by the trial judge and sucli f i~ id i~igs  support the judgment 
re~itlcretl. 

-1fir11ied. 
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L. R. J I O F F I T T  v. T H E  EC)UIT.IBLE 1 , IFE A S S U R A S C E  SOCIETY 
O F  T H E  U S I T E D  S T A T E S .  

(Filed 10 Octol)er, 193-1.) 

APPEAL by plaintiff f r o m  Schench., J . ,  a t  March  Term, 1934, of 
B r - ~ c o ~ r s ~ .  

Civil action to  recover on certificate of g roup  insurance, tried upon 
the following issue : 

"1. W a s  tlic c n l p l o p m e ~ ~ t  of the plaintiff L. R. Moffitt by American 
Erika Corporation i n  effect on 2.5 February,  1932, as  alleged? Ihiswer:  
'No.' " 

Plaintiff tcqtified tha t  he  norketl fo r  the defendant un t i l  4 February ,  
1932. H e  seeks to recover fo r  a n  illjury sustained on 25 February,  19.32. 

Judgment  on the  rerc1it.t f o r  d e f e ~ ~ d a n t ,  fro111 \\hicIi the l ~ l a i l ~ t i f f  
ap l~ea l s ,  assigliing errors. 

I'EX CLRIAJI.  T l l ~  certifit~atc ill suit  autoniatic~ally ternlirmtetl, for  
p rcwnt  pur110~5,  v 1 ~ 1 1  plaintiff wasetl to be a n  enlp1oyc.e of the tlefcnd- 
a ~ ~ t .  This n a s  the  tlieory u l ~ o ~ i  nliicll the case n a s  tried. T h e  issue 
1s suffirient 111 f o r m  to scttle the  matter .  T h e  ~ e r d i c t  and  judgllient ni l1  
be upllc~ltl. l l oozc r  1.. , l s a u r u n t  e Sol ref!/, 206 S. C., b48;  Pcr1.y z;. 

A S S ~ L ~ U ~ L ~ P  ,Soric~ty, 206 S. C'., 122, 172 S. E., 527;  Deese L ! .  Il ls.  C'O., 
204 S. ('.. 214, 167 S. E., 797. 

S o  error. 

SCIILACI~ ,  J., took no p a r t  i n  tlw colisidcration or  decision of this case. 

(Filed 10 October, 1031.) 
Divorce A d- 

ICitlier party may bring an action for absolute dirorce on the ground 
of tno-years separation, C. S., 1639 ( a ) ,  and the jury's finding that de- 
fendant did not abaridou glaintift' without cause does not preclude judg- 
ment in plaintiff's favor. 

APPEAL by plaintiff f r o m  Parker, J., at  N a r c h  Term, 193.2, of LEE. 
Reversed. 
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Gauin  cE. J a c k s o n  for appel lant .  
S o  counsel for appellee.  

PER CURIAM. This was an action for divorce, institutxl under chap- 
ter 163, Public Laws 1933, C. s., 1659 ( a ) .  The  issu: of residence, 
marriage, and two-years separation were answered in favor of the plain- 
tiff, bur under the issue numbered three the jury found that  the defend- 
ant (lid not abandon the plaintiff without cause. Upon this verdict the 
plaintijT ttnderetl judgment for absolute divorce, which the court de- 
clinfd lo  sign, and entered judgment denying the plaintiif a divorce. 

Tliis case is governed by Long  v .  Long ,  206 N. C., 706. I t  should be 
stated, howerer, that  the case a t  bar was decided before the decision in 
Long's case, s u p ~ a ,  was rendered. 

Gpon the verdict the plaintiff was entitled to a decree of absolute 
d i~orce ,  and the case is remanded to the court below to the end that  such 
decree may be entered. 

Reversed. 

WILKINS-RICKS COMPASY ET AL. V. J. D. G.  DALIZYMPLE. 

(Filed 31 October, 1934.) 

APPE:AL by defendant from Barnh i l l ,  J . ,  at J u l y  Term, 1934, of LEE. 
Civil action to recover balance due on proniissory note, given for past- 

due act-ount-goods sold and delivered-and tried upon the following 
issues : 

"1. IXd the defendant, J. D. G. Dalryinple, on or about 8 April, 1929, 
execute a d  deliver to the Wilkins-Ricks Company his promissory sealed 
note in the sum of $931.80, as alleged? Answer: 'Yes.' 

"2. I f  so, what amount, if any, is the plaintiff enti led to recover 
tliereon? Answer: ($738.80, with interest (from) 1 October, 1929.' " 

From judgment on the verdict defendant appeals, assigr ing errors. 

D. B. T c a g u e  and  E .  L. G a v i n  for p la in f i , f .  
11, d l .  J a c A w n  and K.  R. I l o y l e  for defendant .  

PER CL-RIAJI. Y O  reversible error i n  the trial of the cause has been 
nlatfe to appear ;  hence, the rerdict and judgment will be upheld. Evi- 
dence of the account was competent, not only in corroboration of plain- 
tiff's t e s t i m o ~ ~ y  to which it was limited, but also as tending to show the 
consideration for the note. Bouwzan u. B lankensh ip ,  165 K. C., 519, 
81 S .  E., 746. 

No error. 
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ADDIE SUMMEREL Y. T H E  SOT'EREIGN CAMP O F  THE WOODJIEN O F  
THE WORLD, OMAHA, KEBRASKA. 

(Filed 21 Sorember, 1934.) 

APPEAL by plaintiff from C o w p e r ,  Spec ia l  Judge, at May Term, 1934, 
of PITT. Affirmed. 

This is aii action to recowr on a policy of insurance issued by the 
defendant in which the plaintiff is named as beneficiary. 

At  the close of all the cvide~icr the court, being of opinion that the 
policy suctl on had lapsed for n o ~ ~ p a y m e n t  of preniiums prior to the 
death of the insured, allowed defendant's motion for judgment as of 
nonsuit. 

From judgment dismissing tlie action, the plaintiff appealed to the 
Suprenie Court. 

9. J .  E r r r e f t  f o r  p l a i n t i f .  
Albion Dunn for  d e f c n d a n f .  

PFR C~RIAI I .  I t  is shonn by all the evidence a t  the trial of this 
action that tlie insured dicd on 19 January ,  1933, a11d that  lie had paid 
no preniium on the policy sued on since April, 1930. The contention 
of tlie plaintiff that the policy was kept in force by its caih or loan 
xalno until the dcath of the insured n:rs not sustained by tlie 01 itlencc. 

There i y  no error in the judgnic~lit disinissing tlie a c t i o ~ ~  a, of  onsu suit. 
,lffirnied. 

(Filed 21 Soremlwr. 1924.) 

APPL I L  by plaintiffs from F n z z e l l p ,  J., at  February Term, 1031, of 
LLAOIR. ,\firmed. 

This actiol~ \\as brought by  plaintiff^ against defcndalit to rtcorer 
$I,;;O, nit11 interest from 14 Al r i l ,  1031. The actloll nab foulidetl on 
an allegrtl par01 contract for ilisurancc, made by an alleged agent of 
de fcnda~~ t ' s  coinpmiy, for the deutructiol~ by fire of a builtli~lg on 1-2 
April, 1931, on nhich plaintiffs nllcge t l q  had tlie 1)arol contract for 
insurance. 
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Rouse Rouse for plaintiffs. 
Smith, W h a r f o n  & H u d g i n s  and R. A. U7hifalier for a'efendanf.  

PER CURIABI. ,It the close of plaintiffs' evidence and a t  the close of 
all the evidence, the defendant made motions for judgment as in case of 
nonsuit. C. S.. 567. The court below overruled the motion of defend- 
ant, at t l ~ c  close of plaintiffs' evidence, and sustained the motion at the 
close of all the e~idence .  We think, on the entire record, that  the court 
below was correct. 

I n  Lea  v. Insurance Co., 168 N. C., 478 (482)' quoting many authori- 
ties, it is said : "Is a uarol contract of iusurance or a memorandun1 of 
the contract, called a binder, valid, although a standard form of policy 
has been adopted by statute? 

"In the absence of a statutory prohibition, the great weight of autlior- 
ity is  in fayor of the validity of a par01 contract of insurance." 

I n  X a n u f a c t u r i n g  Co. U .  Assurance Co., 161 K. C., 88 ( 9 6 ) )  it  is sa id :  
"It call make no difference in the result what mas intetlded by either 
party, nor can the contract be changed or nlodified by n h n t  one of the 
parties may now say 11e ilitei~ded. I t  all depends upon what war said 
and doiie a t  the time. I f  no contract was made tlien, it cannot be made 
now post facto. '*I contract, express or implied, executed or esecutory, 
results from the concurrence of minds of two or more pcrsons, and its 
legal consequences are not dependent upon the impressions or under- 
standings of one alone of the parties to it. I t  is not n h a -  either thirilrs, 
but what both agree.' Prince c. X c R a e ,  84 N. C., 674, citing Brunhild 
2.. F ~ e e r n a n ,  77 X. C., 128, and Pendleton v. Jones, 82 K. C.,  249." 

The foregoing is well-settled law in his jurisdiction. We have heard 
the arguments of counsel and read carefully the record and briefs of the 
parties to the controversy, but on tlie whole record we do not think a 
bindii~g contract was made between the litigants to this controversy. 

Tlie judgment of tlie court bt .10~ is  
Affirmed. 

FIRST KATIOSAL BAXR ASD TRTJST COMPAST, TRUSTEE A K D  RECEIVER 
OF CI~;XTRAI, SECURITIES COJIPAKT, v. GURSEY 1'. HOOD, COM- 
M I S ~ I O I V E R  OF B.INKS, ES REL. CEKTRAL BANK AND TRUST COMPANY. 

(Filed 21 Sovember, 1934.) 

Appeal and Error J d- 
Where the Supreme Court is evenly divided in opinion, one Justice not 

sitting, the judgment will be afirmed without becoming st precedent. 
SCHEXCK, J., took no part in the cousideration or decision o ! th is  case. 
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, ~ P P E A L  by  plaintiff f r o m  S c h ~ n c k ,  J., a t  M a y  Term,  1934, of BUN-  
coarm. Affirmed. 

T h i s  is  a proceeding to recorer certain bonds I I O W  i n  the  possession of 
the defendant Commissioner of Banks, who holds the  same as  assets of 
t h c  C e i ~ t r a l  B a n k  and  Trus t  Company of Asheville, x. C., a n  insolvent 
banking corporation. 

By consent a t r i a l  of the  issues of fact  by a jury was waived. the  
request of thc  parties, the  judge heard the evidrncr mid found the facts, 
and  on the  facts  found by him, and set out i n  the judgn~ent ,  i t  n a s  
atljutlgctl tha t  the  defendant ('onimissioni~r of Banks is the o n n e r  and 
c~ltitlocl to tlie poswssiol~ of thc ho11c1s dpscrihed i n  the petition. 

T l ~ c  p l a i ~ ~ t i f f  appealed f r o m  the judgmerit to the  Suprerlie C'ourt, 
a i q ~ g l i i l ~ g  crrors ill the a t l i~~iss iou  of eritlciice, and i n  t h e  findiligs of fact.  

PEE C I L - R I . ~ .  Tile Court  being e ren lp  d i ~  ided ill opinion, Juct icc 
Sc 11 e11c X not s l t t i l~g ,  t l i i~ jutlgnic~nt of the S u p c r ~ o r  Court  is  affirmctl, and 
itantls a s  t l ~ c  ileciqio~i ill this procerdinp, n i thout  heco111ing a p r c ~ ~ d e ~ ~ t .  
A\-el)c/ r .  cbc l ,  201 S. C'., $40, 161 S .  E., 223. 

.1firmetl. 

S C H E A C K ,  J., took no par t  ill tllc c o i i s i d t r a t i o ~ ~  or  derision of this rase. 

A l l ~ l ~ ~ a r ,  11. t lefent la~~tq f r o m  Pless, .I.. at  J u n e  Term,  1934, of Bus-  
C O I I R E .  

C'i] il a c t i o ~ ~  to set a i ide deeds allcgcd to have b e c ~ l  executed in f r a u d  
of plaintiff's rights.  

I t  al)lwars that  on 2-1 August,  1027, F. L. Tfrliitaker a i ~ d  hi?  b ro t l i c~ ,  
S. R. J rh i taker ,  esecutcd their  j o i ~ ~ t  l ) r o i l ~ i s w ~ v  llore to tllc1 plai11tif-f ill 
tlie sum of $1,262.50. Thereafter ,  on 0 ilpril ,  1929, suit was instituted 
to re ro \c r  on said note, and  judgmei~t  dul- rendcred thereill fo r  the 
plaintiff a t  t h e  Decembcr Term,  1929, of nuncornbe Superior  C'ourt. 
1)urillg the  pel~tlency of this  action, i.r., between -1pril and  December, 
1920, the  t u o  brothers, t l i ~ f e ~ ~ d a n t s  herein, convevetl all  of tlic,ir real 
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estate, without consideration, to their sons, and a nephew, for the pur- 
pose, it  is alleged, of defeating any recorery which the .3laintiff might 
obtain in said action. 

The  present suit is to set aside these comeyances as h a ~ h g  been made 
in fraud of creditors and with intent to hinder and delay the plaintiff in 
the collection of his judgment. 

Upoil denial of plaintiff's right to the relief demanded, and issues 
joined, there was verdict and judgment for the plaintiff in the general 
county court of Buncombe County, from which an appeal was duly 
taken, on matters of law, to  the Superior Court of said connty. On con- 
sideration of the questions presented by the appeal, the judgment of the 
county court was affirmed. 

I>c,fendants appeal, assigning errors. 

Edzcard 11. X c X a h a n ,  Vono L. Gudger, and X a r k  IT'. Brolcn for 
pl aintilfr. 

J .  Scroop Styles and James 8 .  Styles  for defendants. 

PER CTRIAAI, after stating the case: The  case mas tried without error 
under the principles announced in  A m a n  v. Walker ,  165 N. C., 224, 
81 S. E., 162. 

Affirmed. 

S H E R R E R  JACKSON,  sr HIS NEST FRIESD, B E R R Y  CARTER,  v. WINSTOK- 
SALEM SOUTHBOUKI) RAILWAY COPtIPAK1'. 

(Filed 1 January, 1935. ) 

 PEAL by defendant from Alley, J., at  J u n e  Term, 1934, of FORSYTH. 
Ciril actioii to recover damages for personal injuries alleged to have 

bcen caused by tlie negligence of the defendant when plaintiff was struck 
by dcfendant's t rain at a street crossing in tlie city of Willston-Salem. 

Demurrer interposed on the ground that  the complaint does not state 
facts sufficient to constitute a cause of action. Demurrer overruled; 
exception ; appeal. 

S o  counsel appearing for plainf if .  
Craiye Le. Craige and Parrish Le. Deal for defendant. 

PER C T R I . ~ .  The brief of appellant abounds in fine d stinctions and 
close differentiations, but a careful perusal of the complaint leaves us 
with tho impression that  the demurrer was properly overruled. 

Affirmed. 
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STATE r. 3IILLARU IYILSOS. 

A l ~ ~ ~ ~  IL by  defendant f r o m  S i n t l a / r ,  J., a t  A\ug~is t  Special Term,  
1934, of D L R H  jar. S o  t r ro r .  

T h i s  is  :I crinlili:ll actlo11 ill n-liicli the ilcfellclnnt n as  con7 ietwl of a n  
assault v i t h  a cleatlly ncal1o~1, to n i t  : a n  nutonioblle. 

F r o m  jut lgmc~~,t  tha t  lir~ be coiifiiirtl 111 tlie co111111011 jai l  of 1 ) n r h a m  
County f o r  :I tcwn of f o u r  nioiitliq and  assig~ied. to  n ork on tlie pnblic 
roncls, the (1efe11d:liit appcnlcd to the  Supreme Court.  

I I I .  T h e  critlence nt tlie t r i a l  of this action, tending to sliov 
tha t  the tlcfcl~dant ~ i l f u l l y  a:ld u i i l a ~ ~ f u l l y  d r o ~ - e  his  automobile against 
the a u r o ~ ~ ~ o h i l e  iii ~ v l ~ i c l l  the  1)rosccutor \\.:IS riding, and  thereby injured 
him, n-as properly subniittctl to the jury, under  a charge vl-iicli is f ree 
f rom crror. 

Tlic tlcfeiltl:~nt's n s s i p ~ m e u t s  of e r ror  on his appenl to this Court  c : ~ m  
not be sustaiiled. Tlie judgnle~i t  is :iffirmed. 

S o  error. 

(Filed 28 Jnnuary, 1933.1 

- 1 ~ 1 ~  \L  by defendants f r o m  I l l oow,  ,Ypctial . J I I ~ ~ P ,  a t  lllarcll Term,  
1 9  of L R .  orror i n  al)l)eal of the defendant L h c r i c z a ~ l  To-  
lmcco ~ ' o i ~ i ~ m n ~ ;  re7 ersctl i n  appeal  of tlie defendant V. B. Lougec., J r .  

T h i s  i, a n  action to rccowr  damages for  a personal in jury  suffered 
by  the plai~l t i f f  vliile d i e  v a s  at  ~vorlc as  a n  employee of the  defendant 
A\niericail Tobacco C 'on~l )a i~y ,  under  the sul~ervls ion of its superintend- 
ent, the defendant V. I3. Lougee, J r .  

Issucs submitted to  the ju ry  iur o h  ing  the negligence of the  defendants 
a s  t h e  proximate exuse of plaintiff's in ju ry ,  and the  contributory negli- 
gence of the plaintiff, were ansuered i n  accordance with the conteutions 
of t h e  plaintiff. H e r  dmnagei n e r e  assessed hy the ju ry  a t  $1,500. 
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From judgment that  plaintiff recover of the defendants the sum of 
$1,500, the defendants appealed to the Supreme Court, assigning as error 
the refusal of the trial court to dismiss the action by judgment as of 
nonsuit. 

Brawley Le. Gantt for plaintiff. 
Fuller, Reade & Fuller for defendanfs. 

PER Cvn~..~ar. There is no evidence in the record tending to show a 
hrcach by the defendant T'. B. Lougee, J r . ,  of any duty which he owed 
to the plaintiff as superintendent of his codefendant, American Tobacco 
Cornpai~y. Fo r  that  reason there was error in the refusal of the trial 
court to allow the motion of said defendant, at the close of all the evi- 
dence, that the action be dismissed as to him. The judgmcl~it against the 
tlcfendant V. U. Lougee, Jr . ,  is rerersed. 

Therc~ was el-idence a t  the tr ial  tending to show that  the plaintiff was 
injured by the negligence of the defendant American Tobccco Company. 
See Ross v. Cotton Xi l l s ,  140 S. C., 115, 52 S. E., 121. This evidence, 
togcthcr with the conflicting el-idence with respect to tht. contributory 
i~cgligel~ce of the plaintiff, was properly submitted to the jury. There 
was no error in the refusal of the tr ial  court to allow the motion of the 
tlcfendant American Tobacco Company at the close of all the evidence 
that the action be dismissed as to said defendant. The  judgn~ent against 
the defendant Llmerican Tobacco Company is affirmed. 

Reversed in appeal of defendant V. B. Lougee, J r .  
S o  eiror in appeal of defendant llmerican Tobacco Corrpany. 

DURI-IABI ASD S O U T H E R S  RAILWAY COJIPAR'T r .  E. G. BELTIIS, 
SHERIFF OF DURHAM COGSTY, AND HUNTER JONES. 

(Filed 28 January, 1935.) 

AITEBL by defeiidant Hunter Jones from Cranmer, J., at  Chambers, 
Ju ly  Criminal Term, 1934, of DURHAM. Affirmed. 

The findings of fact and judgment in this action are as follows : 
"This cause comii~g on for hearing before the uiidersigi ed judge pre- 
siding in the Tenth Judicial District, upon an order to skow cause why 
the restraining order heretofore issued by his Honor, S .  A. Sinclair, 
judge then presiding in the Tenth Judicial District, retilrnable before 
his Hoilor, W. A. Devin, resident judge of the Tenth Judicial District, 
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and by agreement tra~isferred am1 heard before the undersigned, should 
not he colitinued until tlie hearing, an(l 1)eing heard upon the follow- 
ing evidence, to n i t :  tlie conlplaint of tht.  lairi it iff treated as an  affidavit, 
:rfidarits of T. 13. Smith axid Jones Fuller, and tlie answer and amended 
answcr of Hunter  Jones, all of which written e~ idcnce  is  attarlied to 
tlicse findillgs and made a part of thc rccord in the case, and upon 
nliich elitlence the court fi~icls the follonirig facts and concludes as a 
matter of l a ~ v  tllercon, to wi t :  Findings of Fact-(1) I n  Sol-ember, 
1917, Oliver Pierce aud vife,  and Lauretta Sowell, pursuant to an 
agreement hc t~vwn S. P. &son and tlie plaintiff, colireyed to S. P. 
Xason in fec an unt1i~-ided interest in a Sot ill l)nrham To~vnshlp, con- 
taming 'i:jL acres by deed recorded in Rook 53 of deeds, on page 6, 
regi,try of 1)urliam County. The deed to said Mason contained full 
corcnants and na r ran ty  of title. X o  nientio~i nns  made therein of any 
trust. The  tlced was delirered to Mason pm 'wa~ l t  to an  agreement 
between him and plaintiff nhicll n a s  ellteretl into prior to the execution 
of mid tlcrcl whcrehy ?Ifason agreed to hold the land thereby conveyed 
d ~ l y  as trustee for the plaintiff. Pursuant to said agrecnie~it, and 
suhsequent tllercto, plailitlff paid the cntire l~urcliaw price of $920.00, 
but for its con~enielice ailtl by its direction, and pursuant to the) afore- 
said agreement between i t  and said Nasoli, plaintiff 11:d the deed made 
to said hfasol~. Thcre is no claim of fraud or mibtalre in the making 
of the deed to said Mason. 

" ( 2 )  On 27 Iiugust, 1918, as further evidence of the aforesaid agree- 
rncnt betneeu him and plaiutiff, said Xason, under seal, covenanted or 
contracted to  eon\ e to the 1)urhmn and Southern Railway C'ompany 
said lot upon dcrnalid of s a d  ra i luay company, stating that the railway 
company 11atl paid tlie entire purchase price for said interest, and that 
lie had no intercst tllerein esrept to hold tlie legal titlc. This contract 
to conr-ey was dcllvcrcd to the ra i lnay company, hut n a s  never regis- 
tered. That  said ~ r r i t t cu  instrunlent n a s  merely confirmatory of the 
aforesaid agreement between Mason and plaintiff entered iuto before the 
deed from Pierce and wife and Laurrt ta So~vell to said Nason was 
executed and before the purchase price was paid by plaintiff. Plaintiff 
paid Nason $47.50 comniission for buying the interest in said land for 
it, the said Nabon a t  tlie time being a real estate agent in Durham, 
N. C. 

''(3) Th::t thereafter said Nason and wife became indebted to the 
estate of J. Mr. McFarland, and on 18 January,  1926, a judgmcmt was 
obtained against them axid docketed in Judgment Docket 9, page 120, 
said judgment being for $110.00, arid interest thereon from 9 J m u a r y ,  
1925, and for costs. 
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"(4)  Tha t  on S June ,  1927, Mason and wife conveyell the lands in 
controrersy to the Durham and Southern Railway Coxripany by deed 
recorded in Deed Book 90, page 597, registry of Durham County. That  
said deed was made by Mason and wife in fee, and made no mention 
mliaterc>r or reference to any trust relation existing theretofore between 
him and said railway company in  connection with the land then being 
deeded. 

" ( 5 )  Tha t  later, to wit, on 7 December, 1928, said Durham and 
Southe1.n Railway Company instituted a special proczeding in the 
Superior Court of Durham County for the purpose of htiving tlie land 
in which i t  owned an  undivided interest partitioned, and on 24 April, 
1929. the commissioners appointed made their report, and a map show- 
ing the allotment was filed in P la t  Book 9, page 30. 

" (6 )  That  on 21 March, 1934, Susie VT. XcFarlantl, administratrix 
of J. W. &Farland, assigned the judglllellt above referred to against 
said Mason and wife to E. E. Thompson, trustee, who on tlie same date, 
according to a notation appearing on said ju,lgn~ent docket, transferred 
and assigned it to tlie defendant Hunter  Jones, who caused an  execu- 
tion to be issued thereon bearing date of 00 May, 1934, vhich  was 
delivered to the defendant E. G. Belvin, sheriff, wit11 directions to levy 
upon the land of the plaintiff to satisfy said judgment of the said Susie 
IT. 3lcFarlnnd, administratrix, against the said S. P. Mason and wife. 

"(7) That  the defendant E. G. Belrin, sheriff of Durham County, 
pursuant to the execution directed to him to enforce the collection of 
the judgment abore referred to, was preparing to levy upon and adver- 
tise a i d  sell the land conveyed to plaintiff by deed of S .  P. Xason 
and wife. 

"(8) That  on 25 June,  1934, plaintiff railroad company temporarily 
restraii~ed the sheriff and his agents from selling or levying upon the 
land in controversy, and instituted this action for a pelpetual injunc- 
tion. 

"It iu now therefore considered, adjudged, and clecreec that  plaintiff 
is entitled to the relief prayed for in its complaint, and therefore the 
defeiidant E .  G. Belrin, sheriff of Durham County, his dc~puties, agents, 
and all other persons, including the defendant Hunter  Jones, be and 
tlicy are hereby restrained and enjoined from advertising for sale or 
selling any land or other property of the plaintiff pursuant to said writ 
of execution or otherwise, and particularly the land of the plaintiff 
conreycd to it by S. P. Mason and wife on S June,  195'7, the deed to 
which is recorded in  the office of the register of deeds of Durham 
County, in Deed Book 90, at page 597. It is further ordered that  the 
defendant Hunter  Jones pay the costs of this action, to be taxed by the 
clerk. E. H. Cranmer, Judge Presiding, Tenth Judicial District." 
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T o  the  foregoing judgment the defentlallt H u n t e r  Jone i ,  both as  to 
the f i~ i i l i~ lgs  of fact alld r011clli~io1i~ of law, csccptetl, assigned error, ant1 
appealed to tho S u l ~ r e l i ~ e  C'ourt. 

I'LR C'I RI  \ar.  Tlie judgnic~i t  of the court bclon is :~ffiriiicd on author-  
i t y  of ( ' r o \ \ t f f  1 % .  J1cQut r11 .  202 ;\\T. C ,  4h. 

,\ffirnied. 

YESTA K I S G  Y. T I l h C I i E R S ,  I S C .  

( Filctl 2S January,  1033.1 
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ISSLTASCE Co. C. I.EACII ; HARTSEI L 1..  HARRIS. 

(Vilcd L'S January. 1'33Z.) 
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The  facts  a r e  these:  
O n  the niorning of 27 January ,  193-1, the defendant ant1 H a r r y  

N o ~ v r e r ,  ~ l i o  n c r t  fellow employees a t  a filling station, left Coucord 
about 1 :30 :r.m., i n  \\.it11 a Miss IIal in  and  plnintiff's intestate. 
Tliej- \\-ere ritliilg in  the def(~rrdant 's P l y n l o u t l ~  coupe, all  on the  same 
scat, the I ~ c ~ ( ' I I ( ~ : ~ I I ~  d r iv i~ lg ,  hliss H a l l ~ i  s i t t ing n e s t  to him, Alowrer 
ilest, ant1 plaintiff's intestate i n  Alonrer's lap.  .It a serricc station 
two iilil(,s f rom Concortl, "\Ye hat1 sonic salldwiches and  some drinks. 
. . . W e  v e r e  out on a pleasure t r i p  together." 

,\t C'hinn Grovc. the d(~feiit1ant r a n  his  car  into the rea r  of a parked 
tl*urk, sc,vercly i i i , jur i~lg 310wrcr and  killiirg phint i ff ' s  illtestat?. l ' h i u -  
tiff's intestatc n-as 2 3  or 24 years  old. She  was employed ill a hosiery 
mill, e a r i ~ i n g  $13 per week a t  tlic time of her  tlcath. 

TIIV j u r y  ~ ~ t u ~ ~ ~ i ( ~ i l  t l ~ e  f o l l o ~ ~ , i ~ t g  wr t l i c t :  
"1. W a s  the  l~laintiff 's iutcst>rtc in jured  aritl killed hy the ~rcgligcucae 

of tlie defendant Z A\ns~ver  : (Yrs.' 
' ' 2 .  If S O ,  ~vli:lt ;111101111t, if n ~ ~ t l i i n g ,  is tile 1)lnintiff c~i t i t lcd to  re- 

rover l *hs \vcr  : '$1,000.' " 
Jtidgiil(~iit O I I  t h t ~  verJ i r t  fo r  ljlaintiff, f ~ o m  which all appeal  was 

taltcn 197 the 111:iiiltif?, a l legi~lg iiintlequacy of amount  nwar(lrt1. 

(Filed L'S Jnuuary, 193s.) 
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. L / I ( ; ~ . t ~ c ! j - C f c t ~ c r a l  I l r icmmit i  a n d  r l s s i ~ f c c n f  A4t fo i . i1ey-Gc~t~e ,~a7  Sealce l l  
for 171e Stci lc .  

( I .  I?. J I c , l r c r ,  J r . ,  11'. F, l ? e n f ~ - o ~ c ,  ant1 .I. S t n c c y  G i f f o r t l  for tlc- 
fc,ltl(ltlf.  
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PER C~TRI.L\I. ,I c a r e f u l  p e r u w l  of t h e  record  l ( , nws  u.: n it11 tlic ini-  
p r e ~ s i o ~ i  t h a t  ~t ii free, fro111 r1.T c r i i l ~ l c  t r m r .  T l i c  q u ~ s t i o i ~ i  p r c w i t c d  

I i a ~ c  a p l ~ a r ' t ~ i t l ?  1 ~ 1 1  tlcritlctl 111 a 11u11iher of c.aytJ.:. T l i c  ~ e r d i c t  a11t1 

judgmei i t  w i l l  be 11l1hel11. 

S o  e r ro r .  

2. C'r.ituinal Law I 11: L (1- 
IV11ci.e W I I I : I ~ I < ' ~  ot' solicitor 1111011 C T . ~ ~ C ~ I I C C  arc' 11ot ill t 1 1 ~  recoi.d, c s c ' t l ~  

tiou thereto c:llliic~t bc cc~~isiderc~tl on :11qml. 

3. C r i n ~ i n ~ ~ l  Law I e- 
Ikfe11c1;111t clcsiril~g el-it1enc.c to 1w 1.cstrictcd to 1)articulnr purl)oae 

s l ~ o ~ i l d  m:il<c request to  tlial effcct. Rule 21. 

Attcli t icl~~ is c:lllctl to tllc f~1c.t t h a t  t l e f c~~dnn t ' s  brief in th is  case does 
~ i o t  c.ornl11~. \\-it11 Rule 25. 

Jolr I L  C ' .  TT'c~llncc a n d  i f n ,  rc?y L~rpfon f o r  cil~pelicr,lf. 
.I t t o ~ ~ ~ ~ c ~ y - ( ~ ( ~ ~ ~ ~ ~ ~ < i /  I ~ I  u ) n m l i t  ( r ~ d  A l ~ ~ ~ s l ( ~ n f s  L 4 f f o r ~ ~ e y ~ - G ( ~ 7 z ~ r ( l l  A ~ P ( L I C C ~ /  

(llltl U 1 1 ~ / 0 1 2  for il1e h ' f ( l f ~ .  
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tion, to iiiipeach the testimony of the defendant. We cannot here con- 
sider what the solicitor may have said relativc to this evidence since his 
stateine~lts are not in the record. I f  tlie defcwdant desired to have the 
cvidencc restricted to a particular purpose lie should hare  made request 
to that 13ffcc.t. Rule 21 of tliis Court. 

The  defendant complains that the charge lacks fullness and detail. 
We liavc read the cliarge carefully and are of the opinion that  it does 
"state in a plain and correct manner the evidence given in the case, 
and dcclarc and explain tlie lam arising tliereon." (C. S 36.2.) I f  tlie 
defendant desired inore full or detailed instruction as to :1ny particular 
phase of tlie evidence or the law, he should hare requested special ill- 
struetiom. 8. v. Il'ade, 169 hT. C., 306. 

We find no error on the record. 
Attention is called to the fact that the defendant's brief docs i ~ o t  conl- 

ply nit11 Rule 25 of this Court. See S .  v. S e w i o n ,  an te ,  323, and 8. t s .  

B y a n t ,  178 N. C., 702. 
N o  error. 

(Filed 27 February, 1933.) 

APPE:AL by plaintiff from ilIoore, Special  Judge,  at  Norzmber Special 
Term, 103.2, of MAR TI^. 

Ciri l  actioil to recover damages for an  alleged negligeii- injury. 
The facts are these: Plaintiff, ri guest i n  the automobile of John  

Little, was rctuniing from a dance in Plymoutli to her lionle in Wil- 
liamstoil about the hour of 1 :30 a.m., 27 January ,  1034. The night 
was tl:lrli, cloudy, and foggy. The automobile was being operated a t  
a speed of 20 or 23 miles per hour. A freight train operated by the 
defendant receivers, on approacliing tlie intersecting tracks of the Atlan- 
tic Coast Line Railroad, stopped momentarily, as it was l,equired to do 
before passing over the intersecting linc, thus 1)lockiiig tlie highway upon 
wl~icli plaiiitif? a i d  her companioii were traveling. Tlie autonlobile ran  
into the freight car standilig astride the road, and plaintiff was injured. 
Thc  t l r i ~ e r  did not see tlic train until within about five feet of it.  

E'roni n judgrnei~t of uolisuit entered a t  tlie close of plaintiff's evi- 
dence, she appeals. 

12. L. S w a i n  for p l a i n t i f .  
X a c L e a n  d R o d m a n  for defendants .  
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PER C ~ R I A X I .  ,\ffirmcd on authori ty  of thc principles anrioul~ccd i n  
I l i n n u n f  2..  B. R., 202 S. C., 459, 163 S .  E., ,553. 

Thc case of DitXc,/ I .  R.  R., 196 S. C., 726, 147 S. E., 15, is dis- 
tinguishable in  that  tlica d ( ~ f c l ~ d a ~ l t ' i  t r a in  was there blocking the street 
i n  iolnt io~i  of a ton lr ortlinnncc~. 

Alffirn~ctl. 

PLX ( ' I  KT 131. 'I'lierc n a,  no (,\ idelice a t  the lienrlng of thi. procred- 
ilig by the S o r t l i  C'arol~lla 111clustri:ll C'oniriliss~on t e n d i ~ i g  to show tha t  
the tieatli of l~ la~ l l t i f i ' .  l iusbal~tl,  A. G. Morrow, x a $  the result of all 
i n j u r y  by a c c i d e ~ ~ t ,  or n a s  t l ~ c  rcsult of all occupational d i s c a ~ e .  F o r  
this  reason, the  annrt l  of the Commission drny ing  c o m p c n s ~ t i o l ~  to the  
l~laint i i f  i n  this  proccetling was p r o p r ~ l y  affirmed by the  judge of the 
Supr r io r  Court .  T h e  jutlgment is 

AfErrned. 
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AIRS. A S S I E  AXl'HOSI: J3I;'ACH r. AIRS, G, C. GLADSTONE, EXECUTRIX. 

(Filed 27 February. 103.5.) 
\\'ills F 11- 

Jntli.n~cwt that Ipgncg (lid not l n ~ s c  by rclason of fact that  legatee 1)re- 
tl(~ccasct1 testator is :iffirrnctl. ('. Y., 4166. it xl~pcariiig that It~gatec would 
11:i~c l)ecl~ t1istributc.c of' testator had slic survired him. 

A \ ~ l ~ ~ ~ : i ~ ,  1)y clefelrtlni~t f rom I l c r i i ~ ,  J . ,  a t  September Tcrm,  1034, of 
lI. \wl I s. ,\ffirmccl. 

F. L. G l a ~ l s t o ~ i ~ ,  of Mart i i t  C o u ~ t y ,  Sort11 Carolina, diet1 on 9 De-  
cembor, 1933, l e a r i i ~ g  a last n i l1  a11d testament, wliirll h a s  becn duly 
lrobatctl .  Tlic mater ial  l ~ a r t s  to  be coi~sidered a r e :  "I tem 1. I give 
to  Iny sister, L. F. Antl loi~y,  five t h o u s a ~ i d  dollars i n  cash, o r  surety 
11qxw. l t e m  2. 1 g i ~ e  and becjuebt to  m y  wife, G.  C. C;ladstoile, the  
balaiic~c of m y  estate i n  real or pc~so i la l  of t ~ c r y  liind :~nt l  n l ~ e r e v e r  
locatcd or fouiitl. . . ." 
L. F. .\iltlioly, tlie sister of the  testator,  to  whom the  legacy of five 

t l ~ o u s a ~ i t l  dollars \\:IS bequcatlictl by  I tcn i  1, predeceased h im,  having 
tlictl on 2 2  J a l i u a y ,  1929. She  left surviving lier two rl~ilclren and  
t l ~ r c ~  gr~11itl(*liiltlrc11 by n deceased daughter ,  n h o  died 2 ,\pril ,  1986. 
&II.s. A\ l~ l l i c  A \ ~ ~ t l ~ o ~ ~ y  13carl1, one of the cliiltlreli of X r s .  L F. A h t l i o l ~ y ,  
made tltwiai~tl 11l)oii the esecu t r i s  fo r  the  payinelit to her  of a one-third 
share ill tlie legacy bequcntlictl to h r ~ r  motlicr, L. F. - I n t h m y ,  by F. L. 
Gladstol~c i n  l t e m  1 of his said  rill, claiining t h a t  said legacy to her  
~iiotlicr (lid not lapse by reason of t h e  death of lier m o t l i c ~  i n  tlie life- 
t ime  of the  tcstator,  and t h a t  she was elititled to  receive lier &are 
tlicrcof. T h e  executrix refused t h e  demand, claiming tliat the legacy 
lalxcd ant1 passcd to I ~ c r ,  the n i d o w  of I?. L. Gladstone, ~ul t ler  I t e m  2 
of his said \rill. Tlicrcaftcr,  X r s .  Ucacli i l~stitutecl this  :~ction. Upon 
the l i ca r i~ ig  of tlie cause, a j u r y  t r ia l  n as n a i ~  ed a ~ i d  i t  w : ~ s  agreed t h a t  
tlie court below should fi11t1 the facts  mcl rcndt>r judgment tliercon. 

Tlic court  below rcntlcrcd the following judgment : ('TI is cause corn- 
ing 011 to  be lienrJ, n i ~ d  b e i ~ l g  llcard ( t h e  parties having n a i w d  submis- 
sioli of tlie cause to tlie j u r y  a n d  agreed tliat the court  sliould find the 
facts  nncl t l c t c r m i ~ ~ c  t h e  questions presented), and the court finding the 
facts  to be s c ~ c r a l l y  set out ill the complaint of the  plaintiff, and  by 
r e f c r e i ~ ~ c  thereto incorporates the several facts  therein set out and  
allegtd i n  this  jut lgl~ici~t ,  allti i t  appear ing  to the court tha t  t h e  legatee, 
L. 3'. - l~ i t l~o l ly ,  slie surviving, l r  ould have  b e ~ n  among th. heirs a t  law 
or  distributees of F. L. Gladstone llad he  died intestate, alltl the  court 
being of the opinion tha t  said legacy did not lapse by reason of the prior 
death of L. F. Al~it l lony,  legatee, and  tha t  the plai l~t i f f ,  11l.s. A ~ i n i e  
Aiitlioriy Bench, is entitled to  recover one-third of the legacy of $5,000, 
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tha t  Gladstoile L \ ~ i t h o ~ i y  is e~ l t i t l ed  to one-third thereof, :nid J .  C .  H a r -  
riilgtoii, H e n r y  IInrr i i igton,  A\urelin Harriilgton, Lula  Harriiigton, :111tl 
Shirley I la r r i~ ig to l l ,  eliildrcii of AI:iry (Iliarrity Harriiigtoii ,  tleceascd 
tI:ri~gliter of tlie lcgatccx, L. F. A l l ~ t l l o ~ i y ,  a re  e l i t i t l ~ d  to n l)cr capi ta  
clirision of oile-thirtl tliereof, i t  is ordered, :rdjutlgctl, ant1 dccrecd that  
the  p l :~ i i~ t i f l  ?IIl,s. - \ ~ l i ~ i c  A \ ~ ~ t l ~ o i i y  13(.ncll recorer of dcfe~i t lant  Mrs.  G. C. 
Glatlstol~c, csecutr is ,  the sum of $1,666.66, together with tlic costs of 
t i  t i o ~ ~ .  TV. AL. 1)el-ill, ,Tutlge I'rcsitlillg." 

'1'111, t l ( ~ f c ~ l t l : ~ i ~ t  esc.c,l)tt~l a1111 assigned crror  :IS f o l l o ~ r s :  "Tllat the 
siglliilg of jl1:Ig111~1it i l l  f : i ~ o r  of l)lai~itiff \\as error  ill that  the  tlt lrive, 
L. F. A \ ~ l t l i o i ~ y ,  11:111ic>tl i ~ i  s e ~ * t i o ~ i  I of the  n-ill of the  la te  F. I,. Glatl- 
t i  r t ~ l e t t ~ ~ c l  1 : l  i r .  l)efe~itl:liit s n y s t l i a t  siritl 1 c y a y  
l a p w l  b- wa.wil of thc l ~ r i o r  t l t ~ a t l ~  of the tleviscc, L. F. ,\~ltlioiiy, ; r~id 
tli:~t Ill.,.. C:. ( ' .  Glntlitol~c~, lili(lcr the c o ~ r ~ t r u r t i o ~ i  of tlic \rill, is the 
011-1it.r of :ill the 1)roperty that  the la te  F. L. Gladstoi~e died seizctl find 
p o s ~ ~ d  of." 

to  illit1 tha t  this ( I ' o l ~ ~ t  lins 111~1.c~tot'ort~ p a s ~ t l  u p i  the qnest io~i  i i i rolwd 
licrc. ;:lltl it n.t;l~ltl secjlli tliar it  is of first iiiiprc.;sion. l y e  rc~sl~c~c~tful ly 

a i i ~ b i ~ n o ~ ~ s .  Ylie i ~ ~ t c , i i t i e j ~ ~  of the (k>11t>ra1 .\ssc~nil~ly i n  its e i l a c t ~ i i ~ ~ i t  is 
e s ~ w ~ . ~ ~ e i 1  i n  l ; i~ig~:rge 1r11irli l ( ~ a r c ~ s  110 room for  jutlicial coiintructioi~. 
7'1ic tiistinction f o u ~ i d  in  tlie~ conluioi1 lan- hctnccn rc.nl ant1 l)crsoll:rl 
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APPENDIX 

STATE v. LONNIE  &I. UPCHURCH. 

ORDER. 

I n  the case of S .  c. Lonnie  ,lI. Cpchz~rcl~, from WAKE Cou~ity,  the 
defendant's application for certiorari and the State's n13tion to docket 
and dismiss are both disallowed on authority of Sr)zifh v. S m i f l ~ ,  199 
N .  C.,  463, and cases there cited. 

~ I ICHAEL SCHEKCI:, J., FOT the Cou7.f. 

DISPOSIT ION O F  APPEALS F R O M  T H E  SUPREME C O U R T  OF 

N O R T H  CAROLINA T O  T H E  SUPREME C O U R T  

OF T H E  U N I T E D  STATES 

I72 re Esfafe  of R e i d ,  206 N .  C., 102, rewrsed. 
8. v. Tt'hiffield, 206 S. C., 696, petition for certiortxri denied. 
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O n  1 5  Sel)ternbcr, 1934, the  follon-i~rg letter was rcceirctl from H i s  
Escc~llenry, J .  C'. B. Elir i i~gl iaus,  Governor of the S t a t e  of S o r t l i  Caro- 
l ina : 

SEPTEMBER 15, 1934. 
H o s .  W. P. STACY, 
110s. IIEIIIOT CLARI<SOS, 
110s. ( ~ E O R G E  TV. C O S S ~ R ,  
H o s .  TiT. J .  BRO~:I )ES,  
110s. X ~ c ~ r a ~ r ,  S ~ I I E S ~ J ; ,  

GESTI.EI\IES :-I a m  directiiig this letter to each of you indir idual ly 
in  ortler to prescirt what I conceivc to be :I most important  quest ioi~.  

T h e  present S ta te  Constitution l~ror idcs ,  l lrticlc SIII, section 2, tha t  
a n y  a ~ ~ r c ~ i i l ~ r ~ c , ~ r t  to tlie (, 'o~istitutioii mu.;t be s ~ ~ h n ~ i t t d  "at the irest g e ~ i -  
cral  elt,ctioli to tlic qualified ro tc rs  of the n.hole Stat? ,  i n  sue11 illaimcr 
a s  m a y  be l)wscribetl hy law." ( 'haptcr  103 of the Public  Laws  of 
10:I:l c:rll~tl ;r gc i~ora l  t~let~tioii  to br  lic!tl iir tlic Sta:c O I I  Tuesday a f te r  
thc~ first Moirtl:~y ill S o r c m b c r ,  19:12, to T-otcx oil thcl rc!!)c,al of the Eiglit- 
c r i ~ t l l  A\nic~~tlrlieirt to tlic Thritetl Statc.s (-'oilstitutioi~. T h e  quc,stioil has  
arisen :IS to n.licther the gcncral clwtioii to be held ill Sovembcr  of tliis 
year  is the "iicst" g e ~ i e r a l  c l w t i o ~ i  a f te r  tlie cnactmcnt of the hill by thti 
G ~ i r e r a l  L\wcmhly suhrni t t i l~g the, Rcvisctl (?oiistitution to  a popular 
Tote. 

Si11c.c tlic l~ol t l ing of this elcctioi~ ilrvolvcs a suggcutetl change i n  the 
f u n d a n ~ t ~ i r t a l  l a ~ v  of tlic St:itc, I a m  iinprcssctl ~ r i t l l  the idea that  tlict 
niattcr is of too great  conscy~tmce to be rontrollcLl 1)p a n y  intcrprctatioir 
of tlic E x c c ~ u t i ~ - c ~  L r n ~ ~ c l i  uf t l ~ t ~  Govt~r~iiiieirt .  Sucli a c t i o ~ i  iiliglit bring 
into questioil the ra l id i ty  of ail election tliroughout the S ta tc  of S o r t h  
(laroliiia auil the  adoption of i m p o r t a ~ r t  C'oiistitutio~lal revisions. 

S o  inipressecl, I a m  wr i t ing  this lcttcr to you as  the  Chief Just ice niltl 
,\ssociatc Just ices  of the Snprcilie ('ourt, with the request that ,  if i t  he 
i n  kecpilig with the proprieties anti the fuilctioirs of the Court,  you g i ~ c  
llle the benefit of a n  advisory opinion upon tliis iniportant  inntter a t  
t h e  earliest possible monient, so that ,  as  Chief E s c c u t i r e  of the S ta te  of 
N o r t h  Carolina, I m a y  be able to atlrise and direct the C h a i r ~ n a i i  of the 
Board of E lec t io i~s  and other  c l e c t i o ~ ~  officials in  accortlance with souiid 
law. 

Respectfully, 
J. C. B. E H R I K G I T A ~ ~ ,  

Gorernor of S o ~ f h  Carol ina.  
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OPINIONS O F  T H E  JUSTICES 

R-\I,EI(,EI, S .  C'., I 0  Septenibcr, 1031. 
To I I i s  E ~ c e l l r n c ? ~ ,  J .  C .  B. ETIRISGF~ 17 A, 

Gorc1r)lor of  S o r t h  C ' n r o l ~ n n :  
your c o m n ~ u ~ ~ i c a t i o n  of the 15th inatant l)resents tlic follox ing qucs- 

t i o n :  TITns tllc elec'tion held on Tueqtlay af tcr  t h e  f i n t  N o ~ i t l a y  in  
S o ~ e i n b e r ,  1033, pursuan t  to c l ~ a p t c r  -103, Puhl ic  Laws 1033, ('tlic next 
gcncral election" fol loving the  nd,journmcnt of t h e  103: session of the 
G m c r a l  ,\ssembly n i t l i in  tlie n ienn i l~g  of scct io~i  1, -1rticle SIIT, of the 
Const i tut iol~ ? 

Tlic un~lcrsignctl,  each f o r  himself, aiisners tlie qucstion propounded 
i n  tlie affilmxtirc. T h e  Gelicral A\ssc~i~bl;v, a f te r  muc'11 dcbatc, c'alled 
the  c.lcction u l~ t lc r  scct iol~ 1, -\rticle SIII, of the C o ~ ~ s t i t u t i o n  See 
O p i ~ ~ i o n s  ~f t h e  J u s t i c e s ,  204 S. C., S06, c f  seq.  

Rcy~ec t fu l ly ,  
11'. 1'. ST c I-, 

Ch i r f  J u 9 f i r e  ; 
GEO. 1Y. COSSOR, 

-1swt inle J z l s t ~ c c ;  
IT. J. BRCIGDES, 

. lssocrafe J t i a i ~ c e ;  
MICIT \EL SCFIEACI;, 

-1asopiufe Jzrs f lce .  

I n  m y  opinion to tlic Geliernl Alssct i~bly (-704 S .  C., Fl , i ) ,  I took thc  
positioii tha t  calling a "special election" a "general clwtion" did not 
malte it so. 

T h e  major i ty  tlecitlctl o t l~cr \ \ i se ,  nntl tlic people of tllis State ,  u~ t t l c r  
tha t  decision, ~ o t e t l ,  011 7 Sovember ,  1033, 011 the question of c o l ~ w n t i o n  
or no con\-ention i n  regard to the repeal of tlie lStli  A\mel~dment .  Witli- 
out the use of tllc absentee ballot, 415,53G ~ o t c t l ,  a i d  a major i ty  of 
1 S 4 , j i 2  rcgisteretl their  ~ o t e s  f o r  d r y  clelcgnles agn i l~s t  the  repeal of tlic 
lStli  ,Iuiendmeiit. The major i ty  opi i i iol~ of this  Coui-t I consider a 
n l a i ~ d a t e  billding on me. I n  deferelice to the  majori ty  view lieretofore 
e s p r e s e d ,  I concur iii the major i ty  answer a b o ~ c  set for th.  

HERIOT CLBRICSOS, 
A s s o c i a t e  J u s f  ice. 
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A \ ~ ~ o ~ ~ . i ~ r ~  JI.PTJC.E IT. rJ. , \ n . \ ~ r s  T ~ E D  o x  ST-SD.IT, 20 TIAT, 1934. RE- 
XARIis OF C I ~ I R P  JIYTICE STACY, O S  I~ETTAT.F OF T:Tl*: ~ 1 ~ 1 ~ 1 ? K M E  

( - ' O l ' l ? ~ .  1 ;ROl I  TTrE I~KXCIS,  T ~ E D S E S ~ : \ I ~  3 1 0 ~ ~ 1 ~ ~ ; .  2 3  3 I . l ~ .  193.2, 
( ' O s c ' l  K S I S ( ;  Tlf E I)E.\TFI 01' A l ~ ~ l ~ C ' ~ . \ ~ ~  JT.STICIS .\ l) . l \ l~ : 

Jn,.ticsc .\tlalils n.as ail ahlc I R T V ~ C ~  : ~ n d  a s1)lcwclitl jutlge-a stu :cwt of 
t he  fivht ortlc'r. I r i s  passiim was "to l i ~ ( ~  l i o i ~ e ~ < t l y ~  to 1wr111 i ~ o h ) d y ,  to 

111 r ecogi i i t io~~ of liis notablc s e r ~ i c e ,  the Court,  n-hell i t  at1,jourlis 
today, \ d l  take i ts  : ~ d j o u r ~ ~ n i e n t  oilt of respect to his memory. 
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A R I E S D M E S T  T O  O R G A I S I Z L \ T I O N  O F  T H E :  S O R T H  
C A R O L I N A  S T A T E  BAR. 

B e  it Rccolz?e t l ,  by tlie Council of T h e  S o r t l i  Carol ina S t a t e  Car,  tha t  
.\rticle T I ,  sectioli 1, of the  Certificate of Organization be amended by 
e t r i l c i ~ ~ p  out the nor(! "October" and  inser t i~ lg  ill l ieu t l~creof  tlie ~ ~ o r c l  
"July." 

S o r t l i  Caroliila-Wake County.  
1, 11[11r~  31. Loiitloi~, S e c r c t a q - T r e a s u r e r  of T h e  :Tort11 Carol ina 

St:ite h r ,  (lo licreby cer t i fy tha t  the  foregoiilg nlneiiclm:.iit to tlic Cer- 
tificate of Org:~~lizat ioi i  of T h e  S o r t l i  Carol ina S ta te  13ar n a s  adopted 
a t  the rcgulnr ilieetillg of tlie Council on t 1 1 ~  lSt l i  of J a  l u a r y ,  193.3, by 
ulmnirnou, T otc of the  Council. Given undcr  my liantl :11itl tlic seal of 
' l ' l l ~  S o i , t l ~  CI:1ruli11:1 S t a t e  B:lr, this  the _"Or11 (lay of J:riil~;lry, 1935, 

11~1111 11. L o r u o s .  
(SL \I,.) bfecl e l c i r y - l ' r c a s u w r  o f  f l ~ e  JTo l  f71 C'trroli,ra S ' f c l f c  3 0 1 .  

I - p o i ~  tlie foregoiug ccrtific:~tc of the C'liitrf Jltslice, i t  is  ordcrctl tha t  
tlic foregoing : ~ l ~ l ( ' ~ ~ d n i e i i t  to tlie Certificate of Orgaliizatioii of 'l'lie 
Sort11 Carolilia S t a t e  B a r  be sprcntl upon  tlie m i ~ i u t e s  of t h e  Supreme 
Court,  a i d  tiltit i ,  be publ is l~ed ill the  fortlieoniiiig ro lume of the 
l tcports  as  p r o v i d ~ i i  by the  act incorporat ing T h e  X o r t h  Carolina S t a t e  
Unr. T h i s  tlie 2911 d a y  of J a n u a r y ,  1835. 

SCHESCI~, J., F o r  t h e  C'ou~~ t .  
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A X E S D N E S T  T O  O R G A I S I Z , l T I O N  O F  THE S O R T H  
C A R O L I S A  STAITE I3.1R. 

R e  i f  Resolred,  by tlie Council of T h e  S o r t h  Carol ina Stntc  Bar ,  tha t  
section 1, of Article V, of tlie Certificate of Organizat ion of Tlie X o r t h  
C'arolina S t a t e  B a r ,  be anientlcd to read a i  fo l lons :  

SECTIOA 1. &znuul  X e ~ f i ~ y ~ .  T h e  a111lual meetings of Tlie S o r t l i  
Carolilia S ta te  B a r ,  beginiii~ig n.itti tlie year 193.3, shall I)(. held ill the 
City of Raleigh,  on tlie th i rd  F r i d a y  ill October. 

S o r t l i  carol in:^-Take C o u i ~ t y .  
I, H e ~ i r y  31. London, Secretary-Treasulw of Tlic S o r t l i  Carolina 

S t a t e  B a r ,  do licrehy cer t i fy t h : ~ t  tlic forcgoi~ig an lendl i~e~i t  to tlie (lertifi- 
cnte of Orgaiiizntioii of Tlie Sort11 Carolinn S ta te  B a r  was atlo1ltc:l a t  
tlic r ~ g u l n r  mect ing of the Council oil the 5th (lay of October, 19%, by 
n1i:!ilililous vote of tlic C'ounril. G i ~ e n  ul~t ler  n i -  1ia11d ant1 tlie s . ' :~ l  vf  
T h e  Sort11 C'aroli~ia S ta te  h r ,  this tlic 30th (lay of October, 193-1. 

HESKY 11. ~ S I I O . ~ ,  
(SE.IL.) ,Yecrefary-T~.ec-tslcrrr of Tlic .\.orfh C'arolinu Pinti> Ilur. 

After  ~ . s a ~ i ~ i n i n g  t l ~ c  forcgoilig a ~ ~ i e i ~ t l m e n t  to the C(.rtific.,!tt, of Orgnn- 
isntioii of Tlie S o r t l i  C'aroliiia S ta te  Tiar, i t  i, lily op i i11~~11 that  the 
a i i i ( d n i ~ l ~ t  ~ o m p l i ~ q  v l t l i  a permiisihlc i~ i te rpre ta t lon  of c l inl~tcr  "71, 
Public  L n n s  1933. Tliiq the 30th ( lay of Octo11cr. 1934. 

IT. P. STACY, L ' 1 1 1 ~ f  J u s t i c e .  

r p o ~ i  tlic forcgoi i~g certificate of the  C'hief  J u s f t t c ,  i t  is  ortlereil tha t  
the foregoing nniciitl~iieiit to tlie i 'crtificate of Orgnliizatlon of Tlic 
S o r t l i  C'arolina S t a t e  R a r  be il)rrail  u p o ~ l  the minute3 of the Sul) ie~ric  
Court ,  aiici t h a t  i t  bc p u h l i & ~ 3  i n  tlir. for thcoming \-olumc of t l l x  
Iiellorts :I> pro\idetl 11y tlie act  i~icorporat i l ig  T h e  Sort11 Carolnia S ta te  
I .  T h i s  t h e  30th day  of October, 1 R N .  

NICIIALL SCHELCIC, J., FOT the Court .  
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X h l E N D X E N T  T O  ORGAINIZAITION O F  T H E  N O R T H  
CAROLINA S T A T E  BAR. 

B e  it Resol i~ecl ,  by the Council of The North Carolina State Bar,  that  
,Irticlr S, of the Certificate of Orqanization of The Tort11 Carolina 
State Bar, be a ~ l d  the same is hereby anlended by adding thercto the 
follon i i ~ g  sectio~l : 

S ~ c m o s  35. I t  shall be dcemed unethical and unprof~ssional  for any 
a t t o r n ~ y  n h o  is, or has been, a prosecuting officer in court iuferior 
to the Supreme Court, or in any Federal Court, to acwpt professional 
cml~!o?ment ill any matter of a civil or criminal nature growing out of 
ally nlnttw or thing nhicli is or may hare  becn in any v n y  connected 
11 it11 thc ofrice of such prosecuting officer during his inc ~ n ~ b c n c g .  

7'hc foregoing canon embodied in Section 35 shall be in full force and 
effect 011 and after 1 July,  1933. 

,Vol.th Carolii~a-Wake County. 
I, I I e ~ l r r  11. London, Secretary-Treasurer of The Sor th  Carolina 

State 13n1., (lo hereby certify that  the foregoing :~mt'ndment to the 
C'crtific:~tc of Organ iza t io~~  of The  North Carolina State Bar  was 
ntlol~tctl at tllc rcgulnr nwcti~lg of the C'omcil on thc 12th of April,  
1035, by u~~ :~n i inous  ~ o t e  of the Council. Giren under my llantl and 
the sCnl of Tlie Sort11 Carolina State Bar,  this the 16th day of April, 
1033. IIENRY 11. LOSDOS, 

(SEAL.) Se~rcf~i1-y-27recisure~~ of T h e  S o r f l ~  Caro l ina  S f a f e  B a r .  

A'cftw csamilii~ig the foregoing amendment to the Certificate of 
O r p n i z a t i o ~ i  of The S o r t h  Carolina State Bar ,  it  is my opil~ion that 
the ame~~t lmen t  complies with a permissible interpretation of chapter 
210, I'ublic Lavs 1033. This the 17th (lay of -1pri1, 1!)35. 

TIT. I?. STACY, Chie f  Jus i i ce .  

Upon the forcgoii~g certificate of the C l ~ i ~ f  J m t i c e ,  it is ordered that  
the forcgoiig ame~idmcnt to the Certificate of Organization of The 
Sort11 Carolina State Bar  be spread upon the niinutes of the Supreme 
('ourt, nild that it be published in tlie forthcoming ~ o l u m e  of the Reports 
:IS prorided by the act incorporating Tlie S o r t h  Carolina State Bar.  
'This tlie 17th day of April, 1933. 

XICHAEL SCHEKCI;, J., F o r  t h e  Cour t .  
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Atlvcrse Possession C c -c~o~~ t i r~ t r fd .  
slio\r, merely upnn uncontradicted ex-itlence of th i r ty  years posses- 
sion, i t  bring necessary for  claimant to shorn by evdence  tha t  such 
possession was adverse and m s  under lmown and \,isible lines and 
boundaries. C. S.. 425. ~ l f c l i n ~ l  ti. B t t l l a ~ d .  628. 

Appeal and Error .  ( I n  criminal cases see Crimiilal Law I, ; apl~el la te  juris- 
clicl-ion of Superior Conrt  see Courts A ;  aplleals f ~ o m  In ius t r i a l  Cominis- 
sion see Master and Serr:lnt F i . )  

h S a t u r e  and Grounds of hppe1l:lte Jurisdiction of Supreme Court. 
c Notiorts ill Suprcnlc Court. 

1. Wliere :I complaint fails  to s ta te  a canse of action :I t l rmurrr r  ore 
tolrcs, alt l ioupl~ first interposed iu the Su l r eme  ( 'ourt ,  \vill he sns- 
tninetl. T17h i f c  c. CRal'lottf. 721. 

c Acndcntic Qt~cs f iows  
1. TT'herc it : I ]J~I~YII .S  ~11011 3111wa1 iu 11rowcdill;s to enjoin the l~orro\ving 

of mollc3y 11y the  11o:1i~l of comniissio~ic~rs of ;I c w ~ u n t ~ ,  t ha t  the 
nic~iic~y 1i:ls ;~lrcwtly I W P I I  I)orron.etl, t l ~ c  q l~es t ion  soug!:t to be i r e -  
sentcd bccolncts acndcn~ic .  Ctrhoo~t 2.. Contrs. o f  II!jtlc, 45. 

2. Wllrrc i t  nppwrs  on :11q1c:ll t l l :~ t  the riqlits of tllrb partic% do not 
tlcpc~ntl u l ~ o n  tlir co~ls t i tn t io i~;~l i ty  of :I s t a tu t c  i u ~ o l t r d  ill tlie pro- 
ecqlings, tlic S a l ~ ~ . c n i c ~  C'ourt \Till not tlt'tc'rminc~ tlic' question c,f 
constitution:~lity upon the  a l~pcal .  111 1.e O K ~ I I ,  443. 

f I'rrrtics 11'ho JIG y dppenl ( I n  cl~iinin:11 1mwe~utioiis  SPE Crimin:~l Law 
r, g. )  

1. I n  this caveat l ~ r o c c w l i ~ ~ g  tlir jury fount1 aiminst 11rol)oundcra. ;111d 
the  tr ial  court s r t  :~sit lc the wrt l ic t  a s  bciii,q ngai rs t  tlie we ie l~ t  of  
the  critlcnccl and o rd~~rc~c l  :I ncw trial. Prol~oumdrrs n l ~ p c ~ ~ l c d ,  
: ~ s s i , w i ~ ~ :  :IS 01,ror tlie rcf11s:ll of thcs court to su;t:lin tlwir ]11e:1s 
i11 b a r :  He7t7, the proponntlers :Ire not the  "parti ,% agwievctl" by 
the ortlcr sett ing aside the ~c,rt l ict ,  C. S. ,  632, aiitl a ~ n n o t  niniiltain 
t11c appeal. 111 rc  W i l l  of I I f ~ r ! j ~ ~ o r e ,  2%). 

I( Presentntiou and Preservation in Lo~ver  Conrt  of Grc~untls of Rcvicw. 
(Esce l~ t ions  and Assignmrnts (of Error  w r  llcreuntler F.) 

Z, Theor!/ of Tritrl 
1. An :11111r:11 will he drtermined in accortlancc with the theory of tr ial  

ill thc. 1ont.r c.o~u.t. IT-cil c. IIr~.riirg. G ;  IJni~~'i.soil o. IU.?. Co., 487. 

2. \Yhet,e :III asp'ct of the  I n n  in n case is  not mootcvl on the Iieming 
or tlcl,atetl in the  briefs on apllcal i t  will not I)e consitlcrcd in 
tletcrmining thc appeal. I f a t l f ~  c.  L i i~ ro l i r fm~ .  22. 

2. Wlit~rc  a n  :~sl)t'c.t of the 1:1\v involred in a case is  I I I I ~  p r twn t r t l  in 
t he  tr ial  conrt i t  will 11ot be considered in tlrtt~rniining thc  r i x l ~ t s  
of the 1)artirs upon :~ppeal  to the  Supreme ('ourt. Hood, Con~r . ,  
2.. I ) n r i d s o ~ ~ .  320. 

4. \Y] lc~e  a theory of' the  case argued on appeal is  not su~~por tec l  by 
:~llcgations in the ple:idinps, i t  will not Iw consi:lered on appeal. 
L C I I ~ , Y  c. J O ~ I ? S O I I  R SO%Y, INC. ,  614. 

c .-lppcal 
1. Portions of a judgment not challenged by esception or appeal will 

be deemed correct. Brown  c. Xi f che l l ,  133. 
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Appeal ant1 Er ro r  J e--coi?tiiiued. 
9. Tllc atlu~ission of eridencc over drfendant 's  objection i s  held not 

],rejudicial under the  factq of this, case, t he  cvitlence objr~cted to not 
I~eing ni:~teri:~l to plni~ltifYq right to rccorer and  its :~dmis s io~ l  11ot 
being llnrmful to drfentl :~nt.  C'olsorr 1 ' .  111s. C'o , 681. 

10. The ndmiasion of incompetent eritlencc cnmiot be held linrmlrss 
\ \here  it  nllpcars t ha t  i t  nugmenteil the r rcorcry ,  and n ne\v t r ia l  
\\.ill be :~\v:irtletl on  tlcfcntlant'a esccl~tion.  Rzc'r~rsoir z.. Pncliir~g Co.. 
635. 

11. Er ro r  in the  charge of the court i n  this case is hcltl cxretl, or a t  least  
rc~~ttlcrctl 110t prc.jndici;rl. 11y c1t11c.r ~ o r t i o n s  of the  cllnrgc on the  
s : in~e  aspcct of the c:lse and tliv fin:il i ~ ~ s t ~ . ~ ~ c t i o n i  of the c ~ ) u r t .  
I iciyer 1;. Rprir~lilc, 733.  

12. Tlic ndinission of testimony orc'r ol~jection c:lnntrt be icld ],rejutliein1 
n l ~ o r c  silnilar testimony is ntlmittetl \ \ i thout  objection. Liyltt Ca. 
T. 1Wyc1.s. 731 ; J c t ' i ~ i g a ~ ?  ?I. Jct'iriyan, 531. 

1::. Wllcrc x ~\-itiicss nns\\-era a q ~ ~ c s t i o n  propounded not\\-itlistantling 
:~ l~ l ) c l l :~n t ' s  sns t :~ incd objection thereto. 11nt thc  \vit~ier;s' nns\\-or to  
t he  question is  farorable  t o  :ippcllnnt. : ~ l r ~ ~ c l l n n t  is  not in n y ~ s i t i o n  
to coml)l;lin. Liglrt Co. z.. l fo ( /ers ,  551. 





Appearance. (Motion for  continuance by insurer held not ge~iernl  appearance 
by i t  see Insurance S n 6.) 

Arbitration mid Award. (Of loss under fire insurance l~olic:; see Insurance 
I, (1.) 

Arrest .  
I3 011 Criminal Charges. 

d Rcsisfi?ig d r i e s t  
1. A constable has  authority to  make  a11 ar res t  niiynhei'e i n  the  county 

witliiii nhicli  he  i s  npl)ointed, and  ill a l ~ r o s e c u t i ~ ~ i i  for  resisting 
ar res t ,  C. S., -1378, a defeiise t ha t  the ar res t  was r m d e  by n con- 
stable outside of his township mid tha t  thcreforc clefentlmit did not 
resist a n  officer in the performance of his duty  i s  linavailing. C. S., 
07G, Art .  I V ,  sec. 24. S. z.. Corpolil1g. S05. 

Arrrs t  of Judgment.  (See Criminal Law J a . )  

Arsllll. 
C P~.osecut io~i  and Punishment.  

c Kllflfitllf!~ of E c i d c i m  a i ~ d  Soiisrtit 
1. Evidence lield snfficicnt to he snhrl~ittecl to jury in this llrosecntion 

for  arson. 6. c. Voscs, 130;  G .  1;. AtnW'!/. S54. 
4.. ms tance ,  . Wri t  of. 

A S a t u r c  ant1 Scope of Remedy. 
tr I u  G C I L C I . ~ ~  

1. A par ty  purchasinq land a t  a jntIicinI sale is rntitletl to a w i t  of 
nssist:l~lcc to  put h im in possession, I)nt a l>urclia,vr : ~ t  such sale 
who trnnsfcrs his title to a th i rd  perso~l  Iwfore :~l)l l lyi~ig for the  
writ ,  or who so t ransfers  his t i t le ailtl taltrs n rc<:onnaynnce hncli 
fro111 his ernntcc, is  iiot entitled to suc,li writ. Bol~nili~oii  I.. T i w t  
Co., 1G3. 

. \syl~uns.  
.I Colitrol ant1 JIniiaqeiiiei~t. 

(1 ("on t ~ ~ i l  of (;orcr~rl d s s e m b l ~ ~  
1. Tl!r S ta te  I1oq)itnl a t  R:llcigli is  n plthlic c o ~ p o r a t i o ~ ~ ,  cwntctl a s  mi 

agency of the  S t : ~ t c  for t 1 1 ~  c.:lrc of insane l ~ ~ r s o l i s  \vho a re  resi- 
tlcnts of tlic Stntc,  and the  I~os l~ i tn l  is  sul)jccf to the  c4o~itrcll of tho 
General Assembly. rS'tt/t~ ITo,~ltittrl I . .  li'rr~r li, G07. 

I: Care a ~ l t l  h l : l i l~ t c~ ia~ ic r  of Patiellts. 
(1 l ' r r so i~s  E i ~ f i t l c d  fo .4diniffn1icc 

1. T ~ i d c r  constitution:~l authority nntl statutory provision, ilitligc~it 
i~~ . sa i i c  who nrc  resit lc>~~ta of the  St:rtc may be cnretl for  ill the Sla te  
IIosllit:~l : ~ t  Ilnleigli \vithout clinrgc.. ant1 a r e  to be given 11rc.fcrclice 
i n  atln~issioil over ~loiiindigcnt insnnc. while noa in t l : ge~~ t  insnnc, m:13 
be admittctl niid cnlwl for  in the  Ilospitnl n l~t ler  ccrtain circnm- 
s tn~ices ,  but linvc nl!vn].s hcCli rcqnircvl l)y statutc! to pay a t  1e;lst 
thc :lc.tual cost of their  care, trcntlnclit, micl mainlcw:mce. Art. XI .  
scc. 10. C. S., 6162, (ilS(i, b u t  i t  is  not required tllnt the  directors 
of tlir lloapitnl finally clctermine the  s ta tus  of n l ~ n t i m t  a t  the t ime 
of his ntlmissioii, the  fiiim~cinl s ta tus  of the  l ~ ~ t i c i i t  being subject t o  
tlie vicissitudes of fortune. S t a t e  Hospitnl v. Ilnr?7,,, 607. 

2 .  Whcrc  :I 11:ltient admitted to tlie Sta te  Hospital  a t  Raleigh a s  a n  
i~ ld igcnt  person thereafter becomes noaindigent, 11e thereupon has  
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A ~ ~ t o n ~ o l ) i l w  ( '  I)-c.o~ctieriic~rl. 

thr, ini]);lct : I I I ( ~  inirncvlintcly t l ~ c ' r c ~ ~ l r o ~ ~  lookcd in t l ~ t  tlirwtion nntl 
s i~ \v  ilof011(1:1nt's ( Y I ~ ,  t ha t  i n  their  ol~inion it \Y;I+ t l~(,n t r ; ~ r ( > l i ~ ~ c  
ovor thirty nlil(>s :In hour,  t ha t  it was  slo\vi~ig : ~ n d  (.ilnic to :I 
stolb S I I I I I ~  T I  stcyrs f r o n ~  the 11oint of i rn l~i~ct .  tha t  t l ~ v  tl111(1 of t l ~ ?  
i~n l~ : r c t  \v:ls 11c>nrcl sovcr:~l I~~~n t l r cv l  fcer :l\v;~y. :111tl t l ~ i ~ t  the, force of 
t 1 1 ~  inlll:l(.t l<noc31;(~tl ;I 1 1 o l ~  in l l ~ e  ] ~ c t l ( % t l , i ; ~ ~ ~ ' s  I~c':~tl, i s  11f '~tl  s i l l l i c i ~ ~ ~ ~ t  
c i r c ~ ~ n ~ s t n ~ ~ t i n l  r v i t l t ~ ~ ~ c c ~  to 1 1 ( 5  sul)niittetl t o  t 11~1 j11:'y on t 110 ~lnc'stion 
c~f \ v l ~ c l l ~ c ~ r  t l ~ c  tlrivc3r of t l ~ v  v;lr : ~ t  t l ~ v  t imr  of tllv ;~cc,i t lr~lt  \v;ls 
t ~ s c w t l i ~ ~ g  t l ~ c  sl~c'cvl limit : ~ t  tllci i ~ ~ t v r w r t i o ~ ~  ill v i o l : ~ t i o ~ ~  of S.  ('. 
('otl?. ?( ; IS ,  : I I I ( ~  ill vio1;1ti1111 of :III o1,(1i11;1nc,e of t11(~ (4ry. S ,  ('. ('o<ltb. 
2617 (:I ) .  v J ~ ~ ~ i ( ' . ~  I . ,  l~tf!/tt~('/l, 37s. 

2. 1'1:1i11 tiff, :I g r : ~  ~ I I ~ ~ I I I I S  I : I S ~ < ~ I I W I .  i ~ i  :ill ;~utomol~i lv ,  \\.;IS i11j11r(v1 ill :I 
cwllisio~l oc4clurilrg : ~ t  :I s t w r t  intrrsec4tion in thc, c401'l,trr:tt<' l imits of 
:I city :IS t11o c , ~ r  iu \ \ . l~ i c~ l~  sl~t .  \vns ~ ' i t l i ~ ~ g  n t t ( ~ l n ] d ( ~ l  1 1 1  cross :III 
i~il(,~'sc>cTi~~.z. " ~ I I I Y I I I ~ ~ I  s t ~ ~ ~ b t . "  Pl : i i~~t i f f  i11trw111(wl ill ( ~ v i t l ~ ~ ~ ~ ( ~ o  :III 
ortlin;~nc.c of tl1(1 (.it?. ~c -c l~~ i r i~ r :  tlli\-c>rs of vt~lric~lt~s t o  st1111 11c~forc~ 
( . r ( , s s i ~ ~ e  i ~ ~ t ~ ~ r s ( ~ ( ~ t i o ~ ~ s  \v i t l~  ~'t111~1i1eli s t r ( ~ ~ t s , "  1'1:1i11Iift' t~ 'st i t i(~(1 
tll:lt tll? tlri\.c\r of tllc~ c.:rr ill 1111i(.11 slw wits 1.i11illc f:lilc>tl to str l l~ 
I~cforc~ : ~ t t ~ n ~ l ~ t i l ~ g  to ?ross t he  i i i t t '~ . s (~ct io~~,  : I I I ~  t h l t  tht, otl~(xr ca r  
\v:~s 11(,i11e i lr ivm~ :11o11g tlicl "thr011g11 strtvt" ~ ~ u ~ l < l c ~ s ~ ~ l y  :III(I :lt :I I . : I~P  

of s l ~ ~ v l  ill t.scoc,ss of t11:rt : ~ l l ~ ~ \ v c t l  I)y thc ortlin:~~~cacs 1111 s11cl1 
" t l ~ r o ~ ~ g l ~  s t ~ ~ r r t s "  : IT( 111. t 1 1 ~  ( s ~ i ~ l ( > ~ ! ( ~ o ,  t o w l l ~ ( ~ r  \ v i t i~  11111(~r vvi- 
tle)nc'c\ of ncyliec>~~cr :111(1 11rosi111:1t(' (.:IIISP. \\.:IS s l~ti i( . i(~nt to IIC ~ 1 1 1 1 -  

111ittm1 to t I i (>  jury (111 thv issne of t11(~ ( Y I I I C Y I I , ~ ( > I I ~  I <y-li!:(~i~c(~ of tlw 
drivers of the c.;~rs, the vvitlcncr tcwlinc to ~ I I O \ Y  :I v i o l : ~ t i o ~ ~  of rlw 
o~x l in : l~~<*o  11)- l)ot11 11riv1,w. (;trfl~i('!/ I., l'11('lps, <574, 

2. I:vitl(hnc,c. t l ~ ; ~ t  ;IS t l c f ( x ~ ~ t l ; ~ ~ ~ t  t11'ircr of :In ;~ntomol~i;cl  ; ~ l q ~ r o n c l ~ c d  n 
s1rc~'t  i ~ ~ t c ~ ~ , s c ~ . t i i  11 ill :I vity 11is \-icl\v \ \ ;IS c,l)strn(.tc:l 11y :I forlr-foot 
I~c'tlce :.l~l\vil~e on to11 of it t111,ec-foot e n i l ~ n ~ l k ~ n c n t  is lic'lrl s~~t t ic iout  
t c ~  S I I ~ I I I I I ~ ~  :III i ~ ~ s t r ~ i c t i o ~ ~  t h l t  if the jury s l ~ o ~ ~ l t l  fi~ltl f 1~1n1  thv 
grc:~tc'r v.cic11t of t l ~ c  c,vitl(~nc*c tha t  t lcfeli t ln~~t olrc'l':~tc~l I ~ i s  c:lr in 
t l ~ ?  i ~ ~ t ( > ~ w x ( . t i o ~ ~  IYI IC~I I  11is vie\v \Y:IS o I ~ s t r ~ ~ ( ~ t t ~ ~ l ,  :I>: 11<~ti11ml Iry 
court. : ~ t  :I sllcrtl in txsc.rLss of 1s milcs a n  h o w  1 1 ~  \~c1111tl 1w cnilty 
of 11?c1iw11(~(~. ('. S,, Y i 2 1  ( -H i ) .  : I I ~ I ~  as  t 1 1 ~  11n~lis~111Itv1 t'ii(#ts q1111\v(~l 
the, ilrtt'~'st~c.lirr~l W:IS crI)strl~c.t('~l : IF  tIf~ti11011 1)y tll(' s t ; l t ~ ~ t ( > .  1111, in- 
s t ~ v c t i o n  ce:lnnot I I ~  11c~Itl for  ~ I , I ' I I ~  :IS a l ) c r c ' ~ ~ ~ l ~ t o ~ , y  ins t rn( . t io~i  o r  
:III cx ln ' v s s io~~  o f  oliinion 11y t l ~ c  court. Ibitl. 

(1 stop pi^^!/, h ' t ( f r t i~~{/ .  (11111 l'eir~ci~i!/ 
1. I.:vitlc~~co t11:lt t11t. tlrivcsr of tlic c.ar in \vl~icli l) l i l i~~li t t 's  \ ~ c ~ r ( ~  1.illi11~: 

s o ~ u ~ t l ( ~ l  Iiis horn ill \ v ; ~ r n i l ~ g  of his l n ~ r l ~ o s c  to ]Ins+ t l t~fcnrln~~t ' i :  c a r  
t r : i vo l i~~g  in 111c> S:IIIIV (lir(~(,tion in f r o ~ i t  of h im on the, l~ ig l i \v :~y,  : I I I I ~  
t11:lt thc t lr ircr of d r f c ~ l t l ; ~ ~ r t ' s  car,  in : ~ t t e ~ n l l t i ~ l g  to turn illto ;l dir t  
r t , :~tl  i l ~ t ( , r w ( . r i ~ ~ g  tllc l ~ i f l ~ \ v i ~ y  to t l ~ e  left ,  s1111denly n l ~ d  without 
\ v : ~ ~ x i l ~ g  t t l~ri~(,[ l  his c.nr to the  Icft across the Irigl,\\-ag in front of 
thc  cnr in \ v l ~ i c l ~  1)1:1i11tifl's \\-ere riding, in violntic~n of s t :~ tu tv  of the  
s ta te  in \rllic.l~ thc :~ccitlent occurrc~l ,  rcsul t i l~g in thc :~ccid t~nt  in 
s ~ ~ i t ,  is lrc71d si~tt icicl~~t to 11c snbn~i t t r t l  to  the jury O I I  t l ~ c  i swv  of 
t~ctionnble 11eg1igc11c.e. 1 ~ ~ 1 0 ~ 1  r ,  l1oo1(,, 244. 

1/ &'crf(V~ Sfntufcs  
1. The riolntion of n trntfic orclinnnce of n city is  ~ ~ ~ ? g l i g c ~ ~ c e  ~ o '  se. 

Gaff l tc~ t-, Pl~elps ,  533. 
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the cml)loyer's motiolr as of ~ioncni t  is liroperly grunted. Cole T. 
F~ciierctT Home, 271. 
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B n i l m c n t .  

B Rii.l i ts nncl I . i n l~ i l i t i r s  of' P n r t i c s .  

7, C'n~,c rri~ (7 Ii'r,tirrii of I'i'opc~rly !I!/ i j o  ilrr 

1. JYliilt~ i~v i (1 ib l i (~ t~  t l i : ~ t  ])laintiff i l ~ ~ I i v ( ~ r ~ i ~ 1 1  11i.q I ? I ,  t o  :i g:lr:lzr f o r  s ~ ~ r v i ( ~ c ~  
f111,11is11tvl 11y st11.11 :;IIXKO. :111tl 11i;lt t11v ( Y I ~  \ v : ~ s  srol tw f r o ~ n  t l i?  
, z t ~ r : ~ c c ~ .  n ~ a k ' s  O I I ~  a 1iri11iu f i i<,i( ,  I.:ISI, :1<:1i11st tli(1 11:1iIw. 1iot11i11i. 
c~lst, : r l ~ l w : ~ r i ~ r g ,  n-111~ri~ 1111. I~ :~ i l i , t , ' s  c~vi t l (~i icv ill r , i>l~nt t : l l  i s  nllc,tr~itr:l- 
tlicTc.11 :111tl s11i1\\s tli:lt :it 1 1 1 ~  t i m ~  of t h e  t111,ft t l l t ~  (.:II. \\.:IS ~ ~ n r k i ~ t l  
i ~ ~ s i i l v  tllt) : : r r ;~w.  t l in t  n l t t ~ n t l : ~ i ~ t s  \\-c~rcX : r l~r lut ,  ant1 t h a t  i t  \vns 
s t o l c ~ i  l ~ y  :I s t i ~ : ~ i i c ( ~ r  1v1111stx ] I ~ ( Y I ~ ~ I Y ~  ill rliv : : ~ r ; i ~ t ,  \!-11111(1 110t ~ (> : IS I I I I -  

;111ly (txcil(,  ,s11s]ii(~i1111. :ill11 111:1t t ! ~ c  l i t ~ y s  \ I I , I ,P  ill t110 (.:lr (11 o i ~ l i ~  
t o  I ~ ~ I J ~ P  i t  nl1011t iii t h e  ] ~ ~ r f o r n i : ~ ~ ~ i ~  of  the, s ( ,n i ( . i ,  1~1~1]11irt~tl. i t  : I ~ W  

: I ~ I ] I ( ' : I ~ ~ I I ~  t h l t  ;111 ] ~ : l i ' t i i ~  c ~ s ~ ~ c v ~ t i ~ l  ~d;lirltifY t o  rcLtm.ll f o r  tile c a r  i n  
:I s l ~ o l , t  l~f>rioi l  of  t i r ~ ~ v .  t11v itviil(>11(~3 f:tils t o  slio\v f ; ~ i l u ~ ?  o n  the, 
l n r t  o f  t h e  11;1iItv l o  1 : s ~  ~ ( ~ ; I . ~ I I I I : I I ) I c ~  1 x 1 ~  f o r  t 1 1 ~  ~ ~ r t ~ ~ c ~ r v n t i ~ ~ ~ ~  :111tl 
] r i ~ ~ t o c . t i o r ~  of l l l c t  :111ton111l1ili~. i111tl l l is n i o t i o ~ i  :lh of  iio11s11it ill t l ic  
I l :~ i lo r ' s  :1i~ti1111 s11011ltl 1 1 1 8  :~I lo\vr( l .  81r1ri11 r ,  . l Io tor  ( ' II . .  7.7;. 

b Title cri~tl Il'ights of Trus tee  



Banks  and  Ennkina-colifiii~ted. 
H Insolvency mu1 Receivership. (Bonds  guaranteeing deposits see Pr in-  

cipal and Surety B e . )  
n Statuforu  Lirrbility of Stocliholdcrs 

1. A stocltlioldcr in mi insolvent bank filed answer to tlie nsscssment of 
the  s ta tu tory  1inl)ility ag i~ ins t  h im,  C. S., 218 ( c )  ! l 2 ) ,  alleging 
t l iat  prior to the insolvency of tlie bnnk tlircc colyorat ions contracted 
to  pay thc  linhilitios of tlie hnnlt and save the strclrliolders from 
liability on tlieir stock if tlie assets of the  insolvent bank were  
tr:l~isfc.rretl to them, t1i:lt t hc  nsscts of tbe  1)nnlt \yere trnnsfcrred 
in nccc~rdnnce nit11 the  contract  ant1 tha t  the conri~actillg ptlrties 
tclolt possession of the  I~nnlt ,  hut  tliat they hat1 not complied ~ r i t h  
tlic.ir colltrnct, hnt ~ c r c  svclrinf to :~voitl c*ompli,~nce tlic'rc~~it11. 
Defendant stocltholtlcr morcd in a p t  time t h a t  t he  1-nrties contract- 
ing  to pay t h e  liabilities of the bnnk be rnatlc pnrties tlcfcndnnt: 
Held,  tlie motion fo r  joinder of the  contrncting l~n r t i c s  a s  partics 
tlcfvntl;~nt sl~oultl  h:lre bccn a l l o \ ~ c d ,  rlie mat ter  iiirolving mi 21c- 
count i~ig  (quitilblc in i ts  ~ ~ a t u r e ,  and the  jointlrr of such llnrties 
b ~ i l l g  ncc.cssnr?- to n complete dc tcrminnt io~l  of tl-.c qucsrions in- 
volred in the  action. C. S., 456. Hood. C'~?III.., ?.. I l u ? ' r ~ s ,  SGO. 

b Lictbilific's of OfJicrl's nrttl 1)irertorn (Oftic.crsl 1i:rbility to depositor on 
gui i rn l~ty  of payment see Guaranty  I: :r 1 : I~ i~ l id s  of officers see Pr in-  
cil>aI : ~ n d  Sure ty  D d . )  

1. I)ircc,tor l~clt l  not liable on note to I~nnlt  where condition nlmn wliicli 
it was  to he used did not trnnsl~irc.. I lood  1'. U(r?jl(ss. S2 .  

2. Evidcncc held insnfficicnt to Ilold directors liable t-11 :~tlministrator 
d. b. I!. for loss alltlwd to h a r e  rcw~lteil  f rom t l i ~ w t o r s '  gross neg- 
lect slid ~ilisninllnfeliltli~t of bank. Urtitl; v. I3ritlyc.1.~. !;I. 

3. A complaint settin? out ccrt :~in tlntios of the  oflicc!,s , u ~ t l  directors of 
a bnnlt and nllcging tha t  dc fe~~ t l :~n t s ,  olticcl,s itnil : l irwtors of tlie 
hank in question, brought about a mcbrgcr of sc\-ts::rl sninll hnnlts 
n l ~ i c l i  resultctl in the  i l~sol rency of the parent 11:1111<, thnt  clefend- 
nnts  lonlicil tlircvtly or intlircctly to various officws and  directors 
sums  cscceding a Ilnlf-niillion tlollnrs, n l ~ d  t h ~ t  t l e " c ~ ~ t l : ~ ~ ~ t s  n.rolig- 
fully reccivcd or \ v r o l ~ g f ~ l l y  l~crni i t ted  emyrl~~yers to rcxxsire ilcl~osits 
uf plaintiffs : ~ n d  otliers wlien they Itnew tlic l1i1111t to  1w illsolvent, 
ant1 tlint by reason of dcfcudnnts' \vrongful :lets :IS nllegc'tl l)l:li~i- 
t iEs x c r c  tln111;lgt~tl ill the  sun1 of tllcir ~ c ] I (  sits. lcss a tliridcnd 
pait1 11y the  receiver of tlicl h ;~nl<,  is 1~1~ ld  to s t :~ t t>  :I c.:lusc of action 
accruinlr to tlie rtlc.csivcr for  \\.rongful acts ~ , c w ~ l t i i ~ g  ill loss to the  
1):1nk, : ~ n d  in t11c :111s(,nw of : ~ l l c s ~ t i o n  tliat tlc:nal~d liad been made 
ulwn tlic rccclivcr to brill;: the  action, dcf(xn(l:~nts '  11~mur l . e r  to tlie 
compl:~int  n n s  prtrpc'rly sustnincd. R t r i ~ ~  c. Lorc.  :ISS. 

c Jlai?cfgcm(~irt cri!d Couti.01 of .ls.ucts 
1. C. S., 218, docs not cleprivc the  Su l~c r i c~ r  Courts of tlicir equitable 

jnristliction, ul~oli  n proper shoving,  c~vcr the ( ' o ~ n ~ ~ l i s s i ~ l ~ e r  of 
Banks  :is a n  administrntivt~ officer of tlic 8t:lte in the liquiclation of 
brinks. Hood, Cone?,., c. Uu~,r t t s ,  553. 

c Clnims. Priori t ies,  a n d  U i s t r i b ~ c t i o ~ ~  
1. The fiction tlint the amount: tlue a col~t rac tor  by ) h e  o\vner a f t e r  

notice to the  owner by n ~ a t c r i a l  furnishers of their  claims is  n t ru s t  
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I3 Actions 1.11 Sotc~s.  (1.imitation of actions on, see Limitntion of Actions 
c :I.) 



(l-co~r ti11 rcrd. 

m ~ t l  tlrat on t1i:at clay the  I ~ I . ( I ~ < ~ ~ I Y W  firm clixl~ositc~d iu :I 10(.:11 1):lnk 
t\vo Sort11 C:~rtrliii:r 111:11tls \\.it11 t l r :~ f t  ntt:lclletl I ~ ~ : I \ Y I I  1111 :I S e \ r  
Yo1.1< I~:riik ill the, 511111 : ~ c i w ( l  111~1111 for tliv s:11e of t l i ~  Iwricls: 
H t l d .  t111t c~vielencc \\-:is snftificmt to bc uiil~initterl to  thv jury ill tlrf 
I T I S ~ I I I I I ( J ~ ' S  :~c+ioli to r i ~ ~ r v ( > r  thv ]~ ro (xwls  of 1 1 1 ~  111,:lft :IS to tire 
identit!. of the, cnsloiuc.r's Imiitls ;]lid tlie Iwntls tlc]~o$itc,tl 113- the 
l lrol~c~rs,  l l~ll l l i  1.. l l ~ l t l i .  ?I(;. 
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( 'o~~soli t l :~tc>d Rtntntcs-cri~itiirrtcd. 

SEC. 
21S(c) ( 1 4 ) .  Evitlc.i~ce 11cTd sufficient to be submitted to jury on question 

of l)laintiff's right t o  s ta tu tory  preference. TTTillirrms I:. IIood, 
('oini. .. 747. 111 :~l~scmct. of issue of col~sliil~:rcy in ob:ninin; certifica- 
tion of checlw by 1)anli. I~oltler of c h c ~ l i s  certified ky bmlk prior to 
i ts  c l o s i n  lreld elititled to preference. Jfcrceriziilg Co. I;. Hood, 
Coli~r. ,  133. 

41.7, l f i i ) .  l~:\-itlc~lc.c~ in this nc t io i~  hcld ilot snl)stanti i~lly itlcntical wit11 
w i t l t ~ ~ ~ c c  ill f o r ~ i i ~ r  :I(T~OII n o i ~ s u i t d ,  :1nc1 clismissal 011 111ca of rcs 
jrtrlic,ottr \\-:IS c > ~ ~ o r .  J ( J I (~Y I.. Buy11.01l. 378. 

417. I ' ay~~ i t~ i i t  I)y 111:1li~'r :iftcr : ~ c t i o i ~  agniiist surety is  11:lrretl will not 
rcpc:~l bar  of s ta tu te  a s  to s~ l r e ty .  Dacis  r .  A l l c . ~ ~ a ~ t d o ' ,  417. 

3'53. Cl ;~ i in ;~n t  must slion. 11ot o111y posscssioii but a l w  t l l : ~ ~ :  1)c:sstmion was  
i~dverse  n ~ i d  uiider defiiiitc boundaries. J lcKau c. L:tiTl(r~d, 628. 

437. Xoiircsitlcncc of tlehtor in juclginent for  fine cloes not ;~ffcc~t ru i~n ing  
of s ta tu te  of l imi t :~ t io l~s  in favor of purchaser of hnt ls .  Osbo~i ic  
I;. Uoartl of Ed~ccrrtiorl, 503. 

1 ) .  Actin11 against  sure ty  on note is  barred ill three  years. Dni'is c .  
Lll(,.rcc~idc~., 417. 

1 ) ,  765, ::243. Cause of nctiou against  commissioner for  fnilnre to 
tlistributc furitla in accordniice with order of cour t  i s  b i~ r r cd  by 
I : I ~ I W  of' t l i r ~ e  ye:trs. Pu r l  c. Xnl'tin, 10G. 

1 )  ( 4 ) .  S3O. Tl~rcc-yt'nr s t a tu t e  npl)lies to ancillary : ,e~nedy of claim 
:~iitl tlelirc'ry folS c11:lttc'l cw\-clwl by coiitlitioi~;rl sale c,oiitract not 
witler scvll. I'inino Co. 1;. Loreit, 9G. 

4 4 1 ( 9 ) .  Cause of actioii for  reformation of bonds 1teZd b n ~ r e d  ill this case, 
the  :~ineiiclmcnt to coml~lnint  nllegii~g cirusc. for r ed ) rm;~ t ion  Iiavi~ig 
I ) ( ~ ( ~ I I  filctl : ~ f t c r  t11r1.e years f rom accrual of cause tlierc.for. Jfooi'c 
I;. Casualty Co., 433. 

44G. Enilk 11oldi11:: uote ;IS ncent for  collcctioli may not m:~i i~t : i in  :~ct ion  
thereon. Fedcl-a1 Resc1.1;e Bank  c. Whitford,  267. 

446, 536, 367. Qucstioi~ of wl ic t l~er  plaintiff n n s  real  l la r t j  i n  interest  h t l d  
not  tleteii~iiii:rhle by mot io i~  bcfore introduction, ,mtl granting of 
motion by court on ground t h a t  same question woi~lcl be l~rescnted  
by motion of iionsnit lrcld error.  H o s l t c ~  C'orp. c .  11'. R., 122. 

43.5 I t  i \  not nec,rssary t h a t  part ies l~lnintift '  have identical interest ,  but 
o111y t h a t  clac,ll 11;lve i l i tr iest  i n  subject-matter (.f ;~ctioii  : ~ n d  in  
obti~iliiiig relief demanded. I \7 i l so?~ c. JlOtor Li~lec ,  263. 

45G. I n  action on liability of stocld~oltlcr, joinder of 11artic.s contracting to 
l)ng liabilities of bi~iili lrcltl proper. Ilootl, Conzr., c. Blci'rits, 560. 

4G3 ( 1 ) .  For111 of nction \t:~tetl ill c .oml>lai~~t cletermi~ies lietller action is  
1oc:ll or transitory,  and th is  action to recover \ iort l i  of timber 
~ \ -~~ongfu l ly  cut ;111d removed held trmlsitory. BTcccifs c. Lumber  
Co., 144. 

. I n  snit  :ttt:~cliing forrclosure, renirtly to prevent t r m s f c r  of property 
i s  1)y notice of lis peitdciis arid not by iujunctic~n. T171~itford v. 
Banli, 229. 

(1). I t  is  uot necessary tlint causes of netioii of l~laintiffs be identical, 
but  only t h a t  causcs ar ise  ou t  of same transactiori or trans:~ction 
coiinectcd with same subject  of action. TT7ilson I;. :lotor Lines, 263. 
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IKDEX. 911 

('o~lsolitlatctl Stntl~tes-coil i ill rtcd. 

SEC. 
L'Xi.5, ct srq.  .Justicc~ of the 11c:rce 11c'ld to h a r e  1i:ltl juristliction of this su i t  

ill s n ~ u m a r y  c.jcsc.tmrnt ~ui t lc r  th is  section. h'hnford ,c'. ~ ( ( I I I I ; ,  428. 
Ti t le  to l ~ r o l ~ c r t y  /!('Id ])nt ill issue nil11 ;lctioii in srlmm:lry c~ject- 
ment \\-;IS l~rc~l~ci . ly  tlisiliissed ill Sulic~.ic~r Court  I I ~ I O I I  n111ie;rl. 
U~t i l t l i~r !~  '1- Lotrir .Isso. 2. .  .llooi.c. 216. Issuc of f r ;~n t l  lrc'ltl ii1111ro11- 
early sul~iiiittctl in ; i~ . t i (~ i i  ill s11111111:11.y (~je!.tn~c'i~t. I)C('.s 1. .  .ll)/)lc. 763. 

24:::. Soticck to o\\-nrLr is  l)rc\rcquisitc to licsn of l n l~owrs .  1'1,icc> T .  (;(is Co.. 
i!)G. 

2461. Hotel l;cvl)cLr's lic.11 lrt,ld iic~t to a t tach  tu automc~l)ile I~c l~~ i l ; i~ iq  tu 
thirtl I I C ~ ~ S O I I  :111!1 I)rollgl~t to hotel 11s guest. I lo tc l  Co. C. 121trii', 464. 

2617 (:I 1 .  I,:\-itl!'~ic.e thnt  tlrirc3r \\.;IS escxwling slwc,cl limit a t  i~~ tc~r sec l i e~ l l  
Irc21tl sutliciei~t to bc submitted to jury. Jorrcs z'. I~trgrc'cll. ;:is. 

2621 (44)  (42 ) t 71 ;I 1 .  l.:vitl(~~~c.r tllat tlc~fent1:lnts olieratetl c a r  \\ llilc in- 
toxic,;~tcd :11it1 f:rilctl to st011 :lftc'r iuflictin;. illjury Iicltl sufficiciit to 
11c. s1111mittctl to jury. h'. 1.. 2 \ - r ' ~ c i o ~ ~ ,  323. 

i, ..) -(;-1(4(;). I.:vitl(~~ic~c~ t l i :~ t  i ~ i t c ~ r w c t i o ~ i  \\.;Is olistrncted held s~~flic.ieiit to 
S I I I  : r  I i s  s c t i o ~  G((~ffirc!/ C. PI i r1~~s .  ,X::. 

2(i21( 3:: 1 .  ;\1(1tic111 for noiisuit, 1);rsctl nlion l~lniiltiff 's fai lure to sl:1clic3~i 
s l  I I I : ~ q o : r e I i ~ i g  in mitltlle of liigh\\-;~y Iic'ld prop- 
c~i.1y o\-c~rl'nl(.tl. l~l; l i~lt if t '  linvirig tho riqlit to ~ I S S I I I I I ~  t l i i~ t  I J U S  \vuuld 
I I F  tl~.irc~il to i ts  rizllt to ;~llon- ~~ l :~ i i l t i f f  to l~:lss ill safetj-. ./ccmca c .  
collcll Co,, 742. 

2G"1(57).  Fai lnrc  of c.0~11.t to  I~ r i~ r ;  jury's  i~ t t e i i t i o i~  to this s~>ct ion  lrcld 
i ~ o t  rt~vc.rsil~lc error 11ii!1t,r t l i ~  f;tc.ts (if tllis C;ISC. . 4 l~~ . r f f11dc1~  K. 

Ctilitic,,~ (20.. 4::s. 

Yi77. ( 'o~i+t~ ,ucvl  \\-it11 c l ~ : ~ r t ~ ~ i . .  11c,lrl to ;~ntl i~.rizcl  c.itg to levy tax  oil I~ :~l ;~l , ics  
t ~ l x ~ r a t i ~ l q  or ( l (~ I i r c~ r i11~  ill city. Ifilt011 v, If/rf'ri.8, 46;. 

26SS, 2 7 S i i 2 , .  ('it!- 11r'irl :~irllic~i~izc~cl to lcv~se :rn~li torinm Ilnilr IIJ' it ill i ts  
,;cSnernl niui~ic~il~:il l~uiltliiig. Cl i i~c  1 ' .  IIicko~'!/, 123. 

2712. 271::. . J ~ ~ r i s ~ l i c t i o ~ r  of Sul~c>l'ior ( 'onrt  011 :111lie;rl f rom ztrcclt ;~ssc%s- 
in(l i~ts is  (l(,riv:rtivv. :ril(I it 1i:ls ~ i o t  j ~ ~ r i ~ ! l i ( ~ L i o i ~  011 :rl1[1(>;11 to ( , ~ I I I -  

tlcbrn~l Inilds for  strcLc>t l~~url)i:sc's. 11'. I?. r .  Ilrosliic, 354. 

271::. I.ic~ii for s t r c ~ t  :~ s sc~ . i~ l cx~~ t s  : ~ l t : ~ c ~ l i i ~ l g  snl)ieclrlr~it to excc.11tion of tlcc~l 
t l ~ ~ c ~  I I O ~  violatc~ c , o r c ~ ~ ; r ~ ~ t  : ~ g i ~ i ~ i s t  ~ I ~ ( . I I I I I ~ I ~ : I ~ I ~ . ( ~ S .  OlirPr 1.. I I ( ~ l i t ,  
4Sl. 

5 3 0 .  ;\Irniicili:~I officers Irr'ltl 1i:lllle to  city for loss occ:~sioned by their  wil- 
fu l  arid n ~ i l a \ ~ f u l  t l i ~ h u r s c ~ m r ~ ~ t  of city funds  in ]~:jyinc>nt of ~.oiitr:rct 
11.t ill violati~lil of st;rtutc>. Slooi'c I.. Lo~~rb r t l r .  2::. 

?!IT?. 3041. As nqni~ls t  1r;lyce. lrc'lwn signiirg ~iotc, ;IS maker  mag ~ I I o ~ '  liex 
siq11(,11 s : ~ i ~ i e  ;IS , S I I W ~ T '  to k~io\vI(~l;.e of ~ I : I J '<v~ .  IJ(lri,s I . .  . I l~~ . r t r~~dr ' l ' .  
417. 

30OS. I ' r~w~i l i l ) t i o~ l  of ( w i i s i d ~ r a l i n ~ ~  f rom s ~ a l  is  rel)utt:~lllc. Lrrrtz I,. .Joliii- 
soil 'E Soiis. 614. 

30X.  A ~ i s \ \ e r  lrcld to :~ l l rge  fr:111(1 rendering ~ : l y c ~  11ot ;I I oltl(-r ill tluc' 
couiw,  and judpmcnt oil ]rlc:~tliiigs was  c'rror. Xitrlrcll c. Slricli- 
laird. 141. 

3M4. l icsolntioi~ of tlirecTors Iicltl insufficient t o  sllo\v tliclit. i ~ i t e ~ ~ t i c ~ n  to I)r 
bound iu capacity other tlinn endorsers. T17addcll c. Ilood, Coinr., 
230. 
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C'oi~solitl:lted Statutes-coilf i i ~ ~ r e d .  

SEC. 

4CL"'. Rrfns:rl of court to  g ran t  selmixtc t r ia l  on earl1 of indictinelits charg- 
i n s  cons1)iracy to  rob and murder  conimittrtl in perl)c'tr:~tion of ro11- 
bery licld not error.  S .  c. G r c c ~ ,  360. 

402.7. Ill l~rc~secntion of t lrfcl~tlant for  ht>ill?_: :lcwssory lwfore f:lc.t of murrlrr, 
r : r~~ iancc  of f11\\- days  I~et\veeii t he  indictment anrl proof :IS to tire 
tlny the  murder was  coirrmittetl Ilcltl ilot f :r t :~l .  E. c. Gorc7. (ilS. 

46-13. Oiily iircrimiiintil~: r r i t lc i~ce  1ict~1 11e ( ~ o n s i t l ~ ~ ~ ~ d  1111011 m o ~ i o n  :IS of 
nonsuit. S. 7:. Satter~ficltl. 1 1 s ;  S.  I-. JIosc's. 129. 

4640. S t a t e  ~ I : I , T -  nppcnl f rom :~cqui t tn l  upon sl~etrial rerdict ,  nltlroncll the, 
rertlict is  fatally dcfectire i n  tha t  i t  f:rils to tilid wi;c~i~tinl  facts. 
8. r .  G ~ ~ l T c d ~ ~ c .  374. 

4630. Defciltlnnt i s  ci~titlecl to  nylpenl oirly f rom conr-itation or f i ~ r : ~ l  judq- 
mcwt. S. T. I:volin, 27.7. 

40.70. 4654. Recognizance ni:1~- not h c  c ,o i r s t r~~c~ l  a s  s tay  hoi~tl. ("urt.ort 2:. 

C h  ~r rcli. 6.3. 

4634. Clcrlr of Superior ('ourt shonltl notify Attori~cy-(;eiii~r:~l of :ilrl~ral ant1 
of nliy c,stcnsion of t ime for  ]~t~l.fc~c.tiii= s:rmc3. S. T .  E t l ~ c ~ r i t l ~ ~ c ,  
Sol. 

4655. 614. ,J~itl?_:niei~t for fine (liily tloc~kc~tecl c.olistitntc~s licn on realty of dc- 
fcntlnnt I\-liic.li :~tt:rchos immcxtliatc'ly n l rm tlocitcyting. Osl~orirc 7'.  

Bonrtl of Bducntioil. 202. 

.527,7. Soticxr :~n t l  lwariii: a r e  Iriwssnry to \-alitl levy of <,ither oricinal or 
ndditionnl 11rni11:rge assessrnei~ts. h'pcircc 1.. G t ~ r i y c r .  19. 

.7287, 637. S u ~ w r i o r  Court 11cld to h a r e  ol~t:rincd jnr i~t l ic t ion  to  rt'tiiiii C : I I I~C  
for  l iearins 11l1on nlqic'nl froin c l t ~ i ~ l ~ ' s  o i ~ l ~ r  sc~t t ins  :liitlc tlri~iir:~go 
assessments. Spc11cc 1.. ( J ~ ( I I I { J c ~ .  19. 

-',-<> J+L .  1,:rntls \ \ i t l ~ i n  district  a r e  s~il)j(>c.t to :~ t l t l i t io l~;~l  :rw~ahint~ir1.: until 
tlistrict's r~riqinal  tlcsl~t for iml~lwvni~ct l t s  i.: 11:litl. Brrirli r .  1l.trtt. 
377. 

,5373. IIcld not to a f c c t  1i:lhility of lnutls for ntlilitioi~al rll,:~innrc :~s s i~s s -  
m ~ n t s  nrcrssnry to pay jutlaiient ac:iinst distr ict  relidere11 lirior to 
effective date  of s ta tu te .  Ilcc~rli T. 117aft. ,577. 

GlM. It  nil1 be p w n m e i l  t ha t  :let l ~ n s  11een l ~ n s r i l  i11 coliforinity \\-it11 
requirements. Grimes 7.. IIoT~ncs, 293. 

61132, GlSK Sonintliccnt ins :~nv m : ~ y  lir trc'ntctl a t  S ta te  Hospital. 111it must 
pny n t  leas t  ac tual  cost of mnintcnmce. S f a t e  l iospifal  1 ' .  Urrirl;, 
607. 

6262, 6288, 629s. 0302. 1,iceilsc. of intlenmity company stntinc tlint certain 
llerson was  i t s  agelit i n  this Sta te  lie7d eritlence of such agcnvy. 
li. I<. 7.. Lassitci. d Co.. 4OS. 

QS9. TTlietlicr misre~~rescii tat ioiis  in nl?lrlic:~tion f o r  ilrsurnnce are  frnndu- 
lent o r  material  a r e  ortliiinrily qi~cstiolis for  jury. Harr ison 2;. 

I n s .  Co., 487. 

6351, 6X2 .  Bcld  not nplrlicnble to this cnw. I'tr~'rrmoi'e v. Iiis. Co., 300. 

6376, 6377, 6378, 6370. I t   ill be presumed t h a t  ba111i acting ns ndniinis- 
t rn tor  has  complied v i t h  s ta tu t rs .  Ba~rl;  1;. B r i d g o s ,  02. 
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Constitution, Sections of, Construed. ( F o r  conreniencc in  annotating.)  
ART. 

I,  sec. 17. Person n ~ y  not Ire tr ied t ~ r i c e  for  same offense. Ilut 1)nstnrtly 
~ ~ r o c c e t l i ~ l w ,  being c i ~ i l ,  hcltl not to support  1)lea of f o m ~ e r  jtwl)n~.tly 
in p r t ~ s r c n l i o ~ ~  nndcr cli. 29s. Public 1.an.s of 19433. R. ,I:. Jltrirsfiold, 
')'," 
-.>.r.  T : I ~ < ~ I I ~  I I ~  1:11icl ljy l ~ y d r o ~ l e c t r i c  ( Y I ~ ~ ~ I : I I I ~  for ( lam sitp l ~ n r -  
poses hcld t:~kin:: for  public ant1 uot lkrirate l)urltosc~. -llf!/. Co. r .  
-1 l!mzir!um Co.. 52. 

I. see. 19. TVlierc l ~ a r t i e s  do not consent to tr ial  by court, t he  court 
niay ]lot cletern~ine, 11rior to introdnctioli of rritlence, issue of fnct 
joinctl by l~lcailinxs. Hcrxkc!~ Corp. 9. R. R., 122. 

I ,  see. 31. City hcltl authorized to t a x  bakeries located outside of city 
but tlesli\-erinq \\-itliin city in order to lrrercnt untlne atlrnntacc of 
sncli l.):rlieries o re r  1~:rlieries locntetl within c i t ~ .  I I i l t o~ i  L.. I l a v i s .  
466. 

I,  sec. ::2. In prosecution for ~ r i l f n l  neglect to sulrport I~ ; r s t ;~ rd  chile1 
hepotten before passnee of Iirw, plca of c.r po.st fnc,to 11cltl nnten- 
able. since the  offense i s  not I ~ e p e t t i ~ ~ g  Irast:~rtl r l~ i l i l  I ~ n t  \I-ilfnl f :~ i l -  
u r e  to sulrlrort. S. c. Mo~i.sficl~l. 2333. 

II. sec. 19. I t  will be lrresullied t h a t  :lc.t has  been lasscd in c,o~lformity 
wit11 co~lsti tutionnl requirt~~lients.  Grimcs v. Holincs. 2:):-: ; dlat-  
t1rcic.s r .  B7ocrirrg Rock, 460. 

11, sec. 29. Act relatill: to  t ax  1ic.n~ ant1 collectiori of taxes n-hic l~  
:rlq~lies to one county only hcld roitl. 1T7tr1ic 7*7ri~~t,st r.  I-loltlirr,q, SOS. 
S o ~ b l c :  I,tx:isl;~turc~ 11;rs lwwer 111- p r i r :~ t e  ac t  to c~nl;r~.ct~ to\r11 
liniits ant1 l m r i t l c  tha t  tt1\~11 m:~ia tn in  streets in anlieset1 territory. 
.lltrttl/clr.s 1.. L~lozcilr~ 12ocl;. -Go. 

IT-. ,scr. S. F i ~ ~ d i ~ i x  t11:1t a t tor~ic j -  s i x ~ ~ i n g  (v~nstwt j i i ( l gn~c ,~~ t  \ Y ; I ~  (1111~- 
:~utliorizc~tl lrcltl I~ inding nlmu :~ppe :~ l .  S l s to~z  r. I?. I?.. 114. 

I ,  s f .  1 T,!ntler this ~ ~ r o v i s i o n  I.egislatnre 11i:iy crcnte c'olnls inferior 
to Sullerior ('clurts. l~rorit le~tl  l~yis l : l t ive  tliscrc.tiol~ is liot tle~l(y:~tecl 
ant1 riplit of n l ) l~e :~ l  to Sn1tc~rior ( 'our ts  is prcserrc~el. .lllio.tsor~ 2.. 

-4 77wrt.~or!. 545. 

IT, ser. 13. IYliert~ jury tr ial  ib wniretl. findines of fnct nj1e:11 c7011fiic.ti~ig 
c~ r idmcc~  a r c  not snbjecT to rcr icw 111rtn1 alalrc~al, l3(1r1.;11yt,v 7.. T'rust 
ro,. 50,;. 

IT7, see. 24. ( 'onst:~l~lc 's  pan-crs :11itl duties nre c ~ ~ c s t e n s i r c  with l imits 
of county \\-ithi11 \\-hicIl he is :~ l~poi~! ted .  S. 1' .  Co,.pc'rrii!y, SCG. 

T. scc. 2. Po\\-er giren I.crisl:ltur~e to levy t i n e s  on  trades,  l~rofcssioiis. 
et  c... 111:1y b~ dvIc~:~tcel  lry i t  to  e.ities and towns. Hilt011 c. II(c~.r'is. 
-I(;.?. 

TII, sec. 9. Levy of :w:essn~cnts hj- city for public improremc~nts c!ocs not 
come ~ r i t h i n  provisions of the src'tion. Strluda 2;. Polk Cort~rf!/. 1%. 

1-111, s c ~ .  4. J,cyi,slnti~c control over counties and  citic~s i s  limited only by 
r i i c  I i~rrl~ttltr 1.. Poll; Corcr~t!/. 180. 

XI, sec. 7 .  Stn t r  1i:ls no coritr:lctual tluty t o  ?are  for i n s a ~ ~ e ,  : ~ n d  t.li:~nge 
of reg11:ltions does 11ot imlmir obligatio:~s of contr:!ct. Sfa tc  Hos- 
pital  c. B n ~ r k ,  697. 

XI, see. 10. Nonindigc~nt i11s:ine rnny be trtlated a t  Sta te  Hosl)itnl, but 
must  pay a t  leas t  ac tu :~l  cost of ni:~intenance. Stcltc Hosl)ital c. 
Bank. 697. 



Constitution-coi~fiii ucd. 
ART. 
XIV, sec. 7. Legislature may place additional duties upon municipal offi- 

cer wi th  provision t h a t  he  receive compensation of only one office. 
Gri.mes v. Holmes, 203. 

Constitutitmnl L a n .  (Consti tutional requirements and restrictions in taxa-  
tioil see Taxat ion  A ;  in eiiac*tmcnt of s ta tu tes  see Sta tc  tes A ;  in estab- 
l i s l~ ing courts inferior to Superior Courts see Courts 13 a ;  prohibition 
ng:lilist 1)crson l ~ l d i n ; .  more than  one public office eeo Public Officers 
B (.. ) 

E Obligations of Contract. 
a Snficrc a i ~ d  Estcirt  of ,llaiftiute 

1. C'11;lpter 120, Public I ~ w s  of 1026, 1)rovidiiig t h a t  where a 1)erson 
admitted to the  Stnte  Hospital  a t  Ralcigh a s  a11 indigent person 
tliercnfter bccomcs nonindigcnt, such 1:erson or his est:ltc should 
be liable to tlic 11osltit:ll for  tlie :~c.tual (,(:st of 11ik care uud niain- 
t cn ;~nce  in the 1losl)ital from the  clate of his admission, in accord- 
ance with the  scttlcd ~mlicy  of tlie Sta te  in rc.gartl to nollindigent 
i n n ~ ; ~ t e s ,  altliough suc11 person may l l i~vc  I~ccn :~tlmitlvtl prior to 
tlic effective dnte  of the  s ta tu te ,  i s  not nnco l i s t i t~~ t io~ la l  upon the  
ground tha t  i t  violntcs tlie obligations of a ccriitrac.t, there being no 
contr ;~ctunl  duty  on the  l):Lrt of the  Sta te  to carp for  and  maintain 
insane persons in such insti tution,  the 11osgit:ll bc~ing a charitable 
iustitution of tlie Sta te ,  m:~intnined voluntorily in recognition of 
('1i~iwti:~ii principles. Art .  XI, sec. 7. S t a t e  Hospital  c. B a ~ i k ,  607. 

I' C'ollstitutiolial Iliglits :lnd Gu:lr:~ntws of Person i\ccused of Crime. 
e 1,'ormo. Jco[)avt l~  (Plea  o f ,  see C'riiuinnl 1 . a ~  F.) 

1. A person cannot be tried tn-ice for  t he  same off'cnse. S. C. Ccmstitu- 
tioli. *\rt. I, scc. 1 7 ;  Federal  Constitution, Amendment 5. S. u. 
Jf orrsficld, 233. 

f Ex I'ost Iq'acto L a w  
1. IIc7tl: Offense of v\.ilful ncglect to suppnrt illegitininte child \\-as com- 

inittetl a f t c r  eft'ective date  of t he  statute,  althon;:11 cliild was  be- 
gotten 11rior to effective date  thereof. S. v. Vaits,field, 233. 

Contempt of Court. 
A Acts Constituting Contempt. 

n .Act4 l 'cirdi~ig fo Inzpcde or Frus t r a t e  Administration of L a %  
1.. I n  this  rocce ceding fo r  contempt i t  appenred t h a t  respondents, a s  

t1cf~~ntl;lnts ill part i t ion ~rocect l ings .  lrad agreed to cnter a consent 
judgment in t h a t  proceeding, and t h a t  the  ma t t e r  \\-as continued 
f rom time to t ime upon rcpresentations matle i n  ollcln cour t  t ha t  a 
consent judgment would be submitted to the c o ~ ~ r t ,  t h a t  several 
tentative d ra f t s  of the  l>rol)nscd jutlgment had  been made but none 
:ictn:llly signrd by tllc parties,  t ha t  the  petitioner in t h a t  procced- 
ing 11nd died, rendering i t  more troublesome to  est:tblisli the  allega- 
tions of t h e  petition, and  t h a t  respondents now dccline to sign the 
prol)osed conscnt judgment, contending t h a t  a t  n'2 t ime had  they 
consented t o  i t s  te rms : Held, the  record does not support  a judgment 
fo r  contempt, C. S., OL%, i t  appearing tha t  the  exact te rms of t he  
proposed conscwt judgment had n c w r  been agrced upon by the  
parties or their  counsel. S. u. Clark. 667. 
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( ' c , l~ t r :~ r t s  I: c.-cw~~tiii~cc~tl. 

:+. I'l:~intilY off'c~.c)tl c~vitlwce tcwclii~g to s11o\v tha t  111:1i1ltif's fntllcr, 
: ~ c t i ~ ~ g  ill l)c~I1;11f of  111;1iutiff. o fS~~re~1  to  ]111r(.l1:1sc cc ' r t n i~~  slocli a t  a 
stil111l:lte~tl ~~l ' iec, ,  : I I I I ~  tha t  clcfcllel:ll~t :~cc~r l ) t rd  tllc o Y c ~ ,  :111cl tha t  a t  
tl~ct timcl d( ' f (~~ld:~l l t  1111e1erstood t11:1t l~l;lil~til 'f \\.:I:: 1111rcli:1si1ig the 
stoc,lc : I l ( ' l t 1 .  thc e~v ie l r~~cc  \v:ls suliicicnt for the jury nlwn thc, clue's- 
ti1111 of thes ( ~ s i s t ~ ~ ~ ~ c ~ c ~  of :I v:lli(I ~ Y I I I ~ I , : I I T ,  :11th1111gh d(\fe11(1;111t oi'f(~rc~1 
c s v i ~ l ( ~ ~ ~ c 3 c ~  t11:lt :II the, time, I IS  tI1c1 ; ~ l l c ~ g c ~ l  : I ~ ~ ( Y > I I I P I I ~  I I V  tl10~1g11t 
\v ;~s  d c ~ ~ l i l ~ g  s o l ~ l y  \vitli lrlai~ltiff 's f : ~ t l ~ c r .  Cob11 . .  1)ibt.e~ll Ilros.. - - 
ur2.  
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.\ Snlw~' ior  Courts. 

Z, .J1/t'ist7ic~tiort 
1. T11c m~unicipnl court  of the city of High Point i s  h r l d  to 11:1vr 11:1c1 

jnr i~t l ic t ion  t o  grant  a judgment for  nbsolutc clivorcc I~ctwccn the 









-- 

Criminal 1 . n ~  I g - c o n t i ~ ~ u ~ d .  
Hcld,  the  charge was  erroneous in tha t  i t  went beyond tlle aver- 
nicnts of the  indic~tment, upon n-l~ich defcntln~it  n-ns cn t i t kd  to rcly 
fo r  inforn~nt ion of the accusation against  him. S. 2'. Yicl;cy, 60'8. 

4. -411 csreptioli 11nscd ~ i p o n  the court 's  fnilure to tleflne an  "ncccssory 
bc'forc the f'nct" in n proscention of dc f t> l~d :~n t  for  being 311 acces- 
sory Iwforc t h e  fac t  c.f murder,  cnnnot be sustained where the 
rec20rtl sho\vs the c20urt rc,ntl to the  jury the  intlictnient which fully 
11(wrilwd tlic offc11se. i t  being the t l i~ ty  of rlcfendnlt, if he  dwires  
nlore ~ l n h o r : ~ t c  instruc'tion, to :rptly t ~ n d c ~ r  n r".qnest tllcrefor. 
R. 1.. Gorc, 61s. 

S. I n  this prosecution for  murder  dcfcnt la~l t  rclicd 01.. a n  alibi. The 
court instructetl the  jury :is to the  l>resumption of innocence nnd 
tha t  no bnrtlcn of 11roof' rcstc,d u p o ~ ~  tlrfen~lant.  but t hn t  the  burden 
of proof was  on the S t a t e  to III.OT.C d ~ f e n d a ~ ~ t ' s  m i l t  beyond a 
rc~irsoi~nl~lc clonllt, and  c .or r t~ t ly  defined rcnsonablc doubt, and tha t  
bc3forc 1.t~turning :I verdict of guilty they should so find the  defencl- 
: I I I ~  guilty "from t l ~ r  ell-idcnco o r  lack of evitlcncc in  the casr" :  
II(>Ttl, defendant 's  conte~it ion thxt  the  1111rnsc "or l i~ck  of e~ idencc"  
1d:tcc~l t h e  hurtle11 of 11rori11g h i s  nli l~i  011 liim can i~o t  Iw siistaincd, 
a1111 1 1 1 ~  1111r:1se con~plnined of cnn~ io t  Iw llcltl for  ] n ~ j ~ i t l i c i n l  cwvr  
when cwnstrucd c ~ ~ n t c s t n n l l y  with t h e  \vhole charge nlmn the Imrden 
of lrroof. S. C. Brcrrtl. 073. 

6. r)c~fc~lttlnl~t tlcsiril~ji more full o r  dctnilcd instruction3 a s  to any par-  
t icxlar phase of cvitlcnce or l :~w should requc>t spc8:inl i l~structions.  
8. r. Il(,l~d~'ic'li'a, 873. 

j l i ' r l f f ic i ic !~  of Eritlrircc crnd Soirsuit (Of y n r t i c ~ ~ l a r  crimes see Ptlr- 
tic\il:lr Ti t l r s  of C'rin~es.) 

1. 0 1 1 1 ) -  inc.~.iniin:ltinf e\-itltwcc nectl b(1 consitlcred ulion tlcfe~itlant's 
~uotioli  :IS of nonsuit under ('. S.. 4G4:2, ant1 c o r i t ~ x t l i c t i r ~ ~ ~ s  ill the 
i ~ ; c ~ i l l ~ i i t o r y  testimony : ~ n d  r ( lu ivo (~ :~ t i i~ i~s  of somo of t111, St:lte's 
\ v i t~ r tw(~s .  w11irI1 :~fl'octs t11c ~ ~ ( ~ i g l i t  or cre(li11iliiy of t l i ~  (~vi(lt~11re 
I~ii t  n t ~ t  i t? c~nrnllctc~l~cy, ~icctl not Ilc taken into : l c ~ w u ~ ~ t  in de+errnill- 
i ~ ~ c .  ~vl ic thr r  tllc.i,e is  any c c ~ n l l ~ ~ t c ~ n t  c~-itlcnce to snqt t~in  ihc  :~ll(~,::l- 
tinns of the  intlictmclit. S.  1. .  Sntt('~'/icltl. 118. 

2. Ul!m defcntlni~t 's  motion a s  of i~o l~s l i i t  only the  i i~c r in~ ina t in f  ovi- 
dcncc need Iw considerctl. C. S.. 404::. S. 1.. . l Io~cs .  I:%. 

3. I ~ ~ t l r p c ~ ~ t l c n t  incr in~inat ing  circurnft:~~lc.t!s 11c,ld snlfic.ic11t to o\-crrule 
dcf('ntlnnt's motion to  ions suit. Ibid.  

4. TT'l~ilc c.i~.c.nmstnntial c v i d t ~ n ( ~ ~  is :I r ( ~ ( 7 0 w i ~ ~ ( l  :11l(l ncccl)tcd i l ~ s t r ~ i -  
111c11t:11ity ill : ~ s c w t ; ~ i n i ~ i c  thv t r ~ i t h ,  \v11vn r<,litvl ~ i ] ~ ) n  in :I crin1i11:11 
l ) r c~ rec i i t i o~~  i t  shoultl tcnd to estnl~lish guilt to $1 moral cwtninty,  
a1111 csclutlc any othcr ronsol~ablc I I ? . ] I I I ~ ~ I ( ~ s ~ ~ .  hut  it s11ould Iw h1i11 
~ni t tc t l  to tllc, jury if it r c ~ ~ s o n a b l y  c-n~~tlncw to the. c.tn~clnsion of 
,yuilt a s  n fairly l o ~ i c n l  nil11 1c.gitimnte d r t l n c t i o ~ ~ ,  i t  Iwin:. for t hc~  
jliry to tlecitlc \vhctlityr i t  cs tn l~l is l~c~s  guilt I ~ c y o ~ l d  n rcnsc~nnl~lt. 
tloubt. h'. 7.. S r ~ r t o i i ,  X23. 

,7. W l ~ e r c  dc~fonel:~nt (low not renew liis inotion of ~lolisnit  a t  the  close 
of his cvitlcnce he wnives his r ight to ha\-c the !:~ifticici~cy of tlle 
e l - i t l t ~ l ~ c ~  to w:tl'rnnt ;I convictioli c o ~ i s i d ~ w t l  111)c 11 t11>111':11. 8. 1 ' .  

~ l ' a ~ j ~ ~ o i r c ~ i ~ .  300. 
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3. Tlic I I IYI IP I .  of  lalit1 \\-ithi11 a 11r:1inaw dist1.ic.t 1mid the full  anlount of 
:rssc~ssilirnts levied :1<;1inst the  land by t l ~ c  district. Thereafter 
jutlznient \vns obt:iiwd by holders of bonds issued 11y the  district, 
tlic. full : ~ m ~ ~ u n t  of the district 's  bonds not 1i;lvinq I~ertri liqnitlntecl 
by the  district from collections of assessments t1ic~rc3in : HcTd, the  
lands of t l ~ e  o\vncr ~ ~ a y i ~ i g  his assessments \rere i ~ o t  subjtlct to a 
l i rn  in violntioi~ of ~va r r an t i e s  ill his war ran ty  deed, drainage 
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Deeds a n d  Conveyances C 11 -co~ t i )~~~cd .  
assessments not being a lien upon lalids in the  district  unti l  t he  
assessments a r e  due, and  tlie judgment against  the  district  not 
be inr  a lien on the  lands  n i t h i n  the  district. BnnC 6. 117att, 677. 

Dentists. (See Physicians and  Surgeons.) 

Descent and  Distribution. 
B Persons Entit led and Thei r  Respective Shares.  (Fami ly  agreements 

see Executors a n d  Administrators F e.) 
g Adopted Children 

1. A cliiltl. upon the  death  of his mother. 11 a s  adopted for life by liis 
mother's brother.  Thereaf ter  the  child's inaternnl gr t~ndfa t l ie r  
died intestnte, but the  child's adoptive fa ther  r~redeceased his 
g randfa the r :  Held. the  child i s  not entitled to reprehent his adop- 
t i r e  fa ther  a s  a n  heir a t  law in  t h e  distribution of hls prnndfather 's  
wtnte ,  since such inheritant e nould  depend upon the qtatute, mid 
thc  s ta tu te  cives the  adopted child the right to inherit  only f rom 
the adol~t ivc  parent and does not give h im the  r i ch r  of relrresclntn- 
tion in  ~ n l ~ c r i t i n g  through w c h  adoptive ~ a r e n t  nr :in heir general, 
nor i s  this result effected in the ins tant  case b r  the  fac t  t h a t  tlie 
child is  of the  blood of the  grand fat he^, since liis ri-ht of inlieri- 
tance by virtue of his blood relntionsllip nit11 the  grandfa ther  is  
fulfilled b! his inheritance of liis ~ ~ r o p o r t i o n a t e  char(, 11 ~ t l i  his other 
Iwothers and sisters a s  a relireeentative of his dtccnsed mother. 
GI zmcs 2.. Grrmes, 778. 

2. The  s ta tu te  p ro~ i t l i nq  tlint a n  ndopted child may inhcrit  f rom i t s  
adoptive p n l ~ n t ,  being in tl(.~ogation of tlie common-law cnnons of 
descent, must be str ict ly construed so  a s  not to confc,r any right not 
clearly given. Ibtd.  

Disorderly House. 
B Prosecution and Punis l~ment .  

c Evidence 
1. Evidence of tlie reputation of the upstairs of a building owned by 

defendant,  a n d  of t he  persons frequenting i t ,  is  lrcld c o m ~ e t e n t  in a 
prosecution under C. S., 4358. S. v. Ti aggouer, 306. 

D i ~ o r c e .  (Does not affect l ~ r i o r  judgment fo r  abandonment see Husband and 
Wife  G d 3.)  

A Grounds fo r  Divorce. 
d S('pnrcttiou 

1. Ei ther  par ty  may  bring a n  action for  absolute divorc~? on tlie ground 
of two-jetlrs separation,  C. S., 1659 ( a ) ,  and the  jui'y's finding tha t  
defendant did not abandon plaintiff n i t hou t  cause t111es not preclude 
judgment i n  plaintiff's favor.  Cnnzpbell v. Canzpbcl', 869. 

E Alimony. 
c 87i?nou~/ Without Divorce 

1. Where  ill a n  action for  alimony without clivorce the  \bife alleges t h a t  
she left  the  home of her  husband because of his conduct toward her, 
but  tlie jury answers the  issue in conformity with the  contention 
of the llusband t h a t  the  u i f e  left  his home without excuse or justi- 
fication. tlie wife i s  not entitled to  alimony. B ~ J ~ U I I ~  v. Byrum,  665. 
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2. S, ('. ('ode. 3 7 3  ( g ) ,  i s  71cltl not to affect t he  1i:ibility of la~i t l s  \ r i t l ~ i ~ i  
n t lrnim~gc district  f'or ntltlitioiinl nssessme~lts necessary to  pay a 
judgment against  the tlistrict re l~dered 1)rior to the cyft'ectir~ (late of 
tlie s ta tu te  fo r  i l l l l~ro~erneuts  t l ier~!totore niacle 1,- tlie district. 
I b i d .  
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Drainage Districts-eollti~~ued. 
C Drainage  Liens. 

a Attackrne??t of Lien 
1. Assessment i s  not lien against  land unti l  due,  and  jutlgment against  

distr ict  creates no lien on lands tliereio. Ba~tlc c. lVnft, 577. 

Ejectment. 
h Right  of Action a n d  Defenses. 

a Tit le 
1. I n  a n  action in ejectment in n.liic11 both parties claim title to the  

land in  controversy f rom a common source, p la in t ib  may comlect 
defendaiit with t he  common source of title and  show in himself a 
better title f rom tha t  source. Biggs c. O.rcwdiiic, 601. 

2. 7Vlierc ])laintiff in ejcctnient claims t i t le a s  l ~ u r c l ~ a s e r  a t  tlie fore- 
closure sa le  of a registered deed of t rus t  against; the l~roger ty ,  
tlcfcnd:~nt's subscqucntlg r e g i s t e r d  contrnct of coi~veyanc,t> f rom 
the inortgagor is  l ~ r o ~ e r l y  csclucled f rom evitlencc, 1)laintiff's lwior 
r e ~ i s t c r e d  deed of t ru s t  being notice to the worltl. Ibid.  

B S~ imnia ry  Ejectment.  
a Jurisdiction 

1. A sni t  to restrain execution on a ju(1gment in summary cjcctment hy 
a jnstice of the pc1acc. on  the groun(1 tliut the jus t iw hilt1 110 jnris-  
diction, is  l~rollerly disniisscd where it; nl)lw:lrs thnt l~lniiitiff, for-  
merly tlic mortgagor of tlic prol>crt;\.. had  !e:~sed tlie 11rol)erty and 
n n s  estolipcd from attacliilig the  foreclosure and sett ing n p  the 
relation of mortgagor :111d mor tgag tc  C. S.. 23G.  N11iifo1'd I:. 

B u ~ i k ,  42s. 

2. Where,  in l>rocecdings in summnry ejectment before I justice of the  
l~cncc,  C. S.. 2 6 5 .  1,lnintib c1:liins title tllrongli :I deed from dofencl- 
:mts' fat l icr  tnicl l~inil i tnins tha t  clrfeiitl:~nts o r :~ l ly  letisc~tl tlie land 
f rom plaintiff, and t1cfelid;tiits claim t h a t  t he  land I~clonyecl to their  
mother,  : ~ n d  tha t  they :~cquiretl title 113 inlicritancc f rom her,  and  
t h a t  they have steadfastly refused to pap rtwt u p ~ n  demand, the  
:rtlversc c.oi~tc~ntioi!s of tllr 1,:1rties, eu]~~)or te t l  I)y e ~ , i ~ l ( ~ ~ ~ c e .  put  the  
t i t le to the  property i n  issue, and the  jurisdiction I-f tlie justice of 
tllc pvace is  ousted, :lac1 on al)pe:il in the  Sulwrior ( 'ourt  the action 
is  prol~crly dismissccl. Birildii~g cC. Loren dssn .  c. J l c o ~ z ,  515. 

3. The  civil division of tlie municigal court  of Grecllaboro is  held to 
have jnrietlictioii of suits  in sunilnnry cjcctment. Dccs v. Apple, 
'763. 

b h'ature and Scope of Xoncdu 
1. Where  a verbal lease docs not proride for i t s  tcl~mination or reserve 

the  right of reentry for  breach by the  tenant of s t ip i~lnted  coildi- 
tions i n  r e ~ n r d  to lunintenance and ol~eratioll  of tlie property, 
11reacl1 of s n c l ~  coiitlitiolis cs:ln~~ot be ~ n n d e  tlic basis for  summary 
ejectmcnt, C. S., 2363. and  issues of f raud in procwing the  lease 
ant1 wilful hrencli of the  contlitions a r e  erroneously !submitted in  t he  
Superior Court upon appeal in such action. the  a ~ ~ t i o a  ulmn such 
isenes Iwing for t he  equitable relief of recision, and i t  not being 
permissible for  n par ty  to  insti tute suit  in summary ejectment and  
substi tute therefor 011 apl)eal to  the Superior C l ~ u r t  a suit  fo r  
recision. Dees lj. Apple, '763. 



Embczzlement. 

B Prosecution and Punishment.  

c Evidence 
1. I n  n ~)rosecntion of (lefelidnnt for e n ~ l w z z l t ~ r n ~ n t  of fu1111s coniin:: 

into his hands  :IS conirnissionthr to sell lands,  ilrfi.ndn11t is  entitled 
to 11:1re the  jury consider t h r  fact  t lmt dcfcnd:~nt W:IS looliiiig for  
some of the heirs a t  the  t h e  h e  filed his report  slion.ing h i s  failure 
to :rcconnt for some of the  funds. S. 1; .  KIOJ.  W2. 

Eminent I3omnin. 

1. Where   ti^ elcctric ~ ~ o ; v e r  cwmlimiy, under the  l io\~-er of vniincnt 
domain, has  crcctcLtl n 1wl~m;rncnt ~ l i t ~ u  tliirt Iias ~)ondetl  \ \-:~ier Ir:~cli 
npon the lands of n pr i r a t c  o\vner, the) nlcx:lsure of tlani;rgc~s rec.ov- 
erable by the o1vner is  thc f a i r  m:rrlict T-nlue of the 1:rnd so tnlz.11 
a t  the  t ime of the  tal i i~lg,  in nrriving a t  ~1l ic .h  the jury may con- 
sider the  value of t he  lantl in connectiun with all the uses t ~ )  1~llic.11 
it  could have becn rcnsonahly put. :rnd not csclusi\-cly i ts  ~-:rlnr for 
t he  pur l~ose  fo r  which i t  \\.as used by tlic olvner a t  the  l ime of the  
tnking, i t  beiug the  object of the 1:rw to fully con~pensate  the o\T-ller 
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tlie nmlcers and endorsers of a 
lands one of tlici mnliers set  111) 
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ICst~cntors :11it1 .4tlministrators I3 h-coutiit ftcd. 
~)wsumpt io l i  tha t  the sc,rrices rentlered 11g plnintiff were gratuitous.  
Kc,igrr 1 ' .  Sp?'irfl;lc, 733. 

2. \Vlicln n pt'rson lwrforms services under a n  oral  agreement,  espress  
or iml!lird, t h a t  c .o~~l l~cwnt icm t: erefor should he ]iro~.ided in the 
will of tlic~ lwrson ~ ' c w i r i ~ i g  tlie services, and no s u c l ~  testamentary 
~ ~ l ' o r i s i o n  is mntlr. :I (':IUSI' of action ncc!rucxs against  tlie estate fur  
I ,~~~ : ! c l i  o f  thc  c40ntrncat or for tlic r:llur of the  s e n i c e s  rendered. 
I,iljc r .  Tr'rcst (10.. 794. 

F ]list r ibut io~i  of Estate.  
a Timc Il.itlr ill ll'lr irk Ilisfribfrf ion J l  ust B c  Vntlc 

1. .\ b:lnk, artini. a s  :rtlministr:rtol: Ilns :I I r ra l  riclit to hold the funds  
of the  cst;ltc ant1 t o  wfuse  to  sctt lc t he  estt1tcx ant1 distribute it to 
the. heirs ul)on their  tlt~~ii:lnd prior to the  es11ir:ltion of one yeiir 
from tlic apl~oi l i tn ic~i t  of the  hank ns administrator.  (1. S., 101, 
lo!), 147. I n  this c,:lse tlcniand 1 ~ 1 s  made shortly Iwfore the bank 
\\.:IS l h x l  in liquidation, but i t  :~pl)eared tha t  tlic ha 11; \rns s o l ~ e n t  
on tlic tl:ltc' it \\.:is nl)l)oilited adminis t ra tor ,  and there was  cridence 
t11:lt i t   is solrent :i f e n  months before being placed in licluiclation, 
: ~ n d  tha t  i t  \\.as lilnwd in liquidation in Icss than a year af ter  i t s  
appoiiitmrnt a s  administrator.  Iia?%l; w. Bridge's, 91. 

c Favlil!, .Igrccinellts 
1. F:imily settlements of estates a r e  comiucntlcd by the law. III l^c 

117ilT of X c L c l l a ~ ~ d ,  375. 

Eseml,tions. (Of insul.ance funds  f rom dPbt see Il!surance N a :  f rom t a s a -  
tion see Tas : l t io~i  B d.)  

"F:iniilg C'ar Doctrine." (See Automobiles D c.)  

Food. 
h Linliility of J Ia l iuf ;~cturcr  for  In jur ies  to Consumer. 

u Izoreiyn artd Deleterious Substances 
1. Eridcnce tha t  pluintiff l)urclinsed a plug of cliewing 1-obacco f rom a 

rvtnil niercliant c~f the  same 1Jr:lntl :IS manuf:~ctured hy defendant,  
and  t h a t  tlie tobacco conta i i~ed a foreign, deleterious substance 
c :~us ing injur). to 1)laintiff is  iiisufficient to resist dcfcwdant's motion 
;IS of nonsuit. Tlicre is  no eriilence to  sliow a c o ~ u p c t e  chain f rom 
tlic m:inuf;~ciurer t o  tlic consumer. Kci th  v. Tobaccr, Co., 645. 

Forcible Tres l~ass .  (See Trespass A d . )  

Formvr ;Icol,:irtlg. (See  Constitutional La\\. F e ;  Criminal 1,aw F . )  

Fraud.  
h Deception C o ~ ~ s t i t u t i n g  Fraud.  (Answer held to nllege f raud rendering 

payee not a holder i n  due  course see Bills and  l iotes C, e 1.) 
b Sfisi.cpi'csottafio~z of Pas t  o r  Subsistiilg Fac t  

1. Breach of conditions relating to maintena~lce  and  otera t ion  of t he  
prolwrty by the tenant  a f t e r  lie had gone into possession is  no evi- 
deuce of f r aud  in procuring the  lease contract. D c f s  1,. Apple, 7G3, 

e Dcccptio~t 
1. Ignora~ice  of tlie contents of a n  instrument is no defense in a n  action 

on the  i~ i s t rumen t  against  a par ty  signing same where such par ty  
is able t o  read and no f raud is  alleged. Bauk  G. Dardine,  509. 
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Frxntls. St:rtute of. 
A Promise to Ansner  for L k b t  or Default of Anotlier. 

a = L p p l i c c t l ~ i l i t ! ~  
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Frauds ,  Stntntt. of. E 1)-co~llirritcd. 



1: ( ' I I I I S ~ I ~ I I ~ ~ ~ ~ I I I I  : I I I ~  (~)11cr:1tion of .lqrtwmc~tit. 

( 1  I U  ( ? C ~ I ~ I Y / I  

1. ,1ll1~:;1tic111 ; I I I I ~  c~vitl('~lc.c' rl1;11 tlofo~ltln~it cu:lrnntcxetl l)laintiff's tltyosit 
ill :L I I : I I I~< ( I I Y  1 l v l d  si1fIit4(~11t to c o ~ ~ s t i t t ~ t ~  :I gu:~r:nt~t)- of luy111~>11t, 
: I I I I I  11ot 111c,rc~ly :I g m ~ r x ~ ~ t y  of i ~ o l l ~ ~ ~ t i o t ~ .  : I I I I ~  l i la i~~t i f f ' s  r i c l ~ t  of 
: I I . I ~ I , I ~  ;,Y / I ( , / ( [  to 11:1\-c, :icc~1~111~(1 II]IIIII  t11v ~ I I S I I I ! - I > I I ~ , ~  of t 1 1 ~  I I : I I I ~ <  :IIIII 
its i11:111ility 10  l i : ~ ~ .  t l~c, el(.111isit 1111 ~ I I ~ I ~ ; I I I ( ~ ,  ;111cl l ~ l : ~ i ~ ~ t i f f  IV;IS not 
riv111ircv1 to \ \ : l i t  until l i i l ~ ~ i c l : ~ t i o ~ ~  of 111~ l1:111k :111(1 the ]I:I>-III'II~ 
I I l i v i I 1 1 1 s  I I i t  1 1 f 1  i ~ s t i t i  : I ~ I  C ' ~ I I , I , ~ I I  
r. 1 O I I I I ! / ~ ~ O I I ~ .  Mi. 
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Honiicide G c-colrt i ~ i  ucd. 
mo i~cy  of nliicll Ire had bccn ro1)licd : Hcld ,  testimony of tlie stntc- 
mcxnts \\.:IS competent :IS being testirnoi~p of clecensed's t lyil~g (l(v.1:1- 
r;rtiolis. s. 1'. Betr~'d,  673. 
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Illtli~.t mc'nt. 

1: FOIIII :11i(1 S11lli14(>11cy of Indivtn~ont .  

(1 I I I  (:('irc~~~cll 

1. 1k~fo11(l:111t is  ~ v ~ t i t l c ~ l  to resly 11po11 ; ~ v c r n ~ e ~ n t s  ill i i ~ d i c t n ~ c ~ i t  for ill- 
f ~ ~ ~ ~ ! i i : r t i o ~ ~  of tllc ;rc,cns:~tic~~l i r g ; ~ i ~ ~ s t  him, : I I I ~  i t  oftcwtinics Iwcomcxs 
I I ~ Y Y M : L ~ ~  to s ~ > t  out  t11c II:IIIICS o f  third 11:1rtic~s. ( ~ r  a t  11~1s t  i 1111 i~~1 te  
I I a r c  I t i 1  r t i s  I n  u c l l  third lt:lrtic,s arc3 I I ( ~ ( : ~ s -  

s;rry for t l ~ c  c~o~ l snmn~n t ion  of the  offclise, or c*oustitutc :I ~ I C C . ~ ' R S ; I I . ~  
11:lrt of t l ~ r  ~ l c s c r i l ~ t i o ~ l  of tllc offc~lsc. S. 1.. .llicl,'c:j. (i(lS. 



I )  P t x ~ l i n ~ i ~ ~ : ~ ~ ~ ) ~  :III(I 1 1 1 t 1 ~ r I o ~ u l 1 ~ 1 ~ y  I I I ~ U I ! ( T ~ I I ~ I S .  

7) C O I I ~ ~ I I U ~ I I ! / ,  .lIt)f/i!!/i~~~/, 01. l l i .~.solr i~~!/  

1. \\-llt3rc l ~ l c ~ l  ill ; r l ) i l t ~ m c ~ ~ ~ t  1 :1 i s i 11~  is>uc's 01' f:rc.t i!: tilc.tl in hnit f o r  
i ~ i . i ~ t l ~ ( ~ t i o ~ ~ .  I . I I I I ~ ~ ~ I ~ I : I I I ( I L  of l c11 i11~or :~~~~  or11c'r to  11~:1i~i11x 011  issues 
i s 1  I I ! a  is I I .  f:c'c'tl 2'. . l l o ~ ~ t y t r g ~  C'o.. 27. 
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1niurnnc.e 1, 11-coirfi~i rtcd. 
lunf:~ir, nrlritrnry, and tlo~ninnttvl hy binq nnd prejudice for or 
nzninst the 1mrtic.s o r  the l~ rope r ty  in question. or I~oth .  o r  n 110 llaq 
iolnc pec.uni:~rp in tcr rs t  i l l  the  rwu l t  of the  p e r f ~ ~ r l n : ~ i ~ c c  of the  
t1ntic.s of ; l l~ l~ra iccr .  Iliid 

2.  I?vitlrl~cc' t11;lt iusurrr 's  :~ l~prnisc .~ .  Ilnd 11re~riousIy acted a s  appraiser 
f ~ ~ r  insur:111w compnnics is  i ~ ~ s u t f i c i e ~ ~ t  to show intrrcst .  Ibid. 

4. E v i t l c ~ ~ c c  71c'ld i n s u f i c i e ~ ~ t  to show i ~ ~ t c r c s t  on ] )ar t  uf '  third :11ipriiiser 
or nnt l~ic  il~flncncc on hini by insurer 's  npprniser. Ibid. 



I S D E S .  9.55 



I n s i i r a ~ ~ t ~ e  S a-coiiti~iitrd, 
policy is held to cover damage to  the  ca r  by acc.denta1 collision 
\rltile i t  was  being d r i r en  by the  ommer's chauff~?ur  against  t h e  
owner's orders for  the  chauffeur's pcrsonal l?leasure. IIwllock v. 
Iiis. Co., 195. 

2 .  Damage to an  automobile resulting \\hen i t  \\.as bein,: d r i r en  around 
n s l ~ a r p  curve and failed to make the  turn ,  r a n  off the road, down 
a bi111li and into some botttrnl land a t  the  foot of I lie bank, upset- 
t ing tlie ca r  and turning i t  over on i t s  side, is ltcltl clnmape by 
collision within the  mwi~in:. of n llolicy of co l l i s i t r~~-d :~m;~ge  insur- 
: ~ n c c  ~ ) ro r id ing  i ~ ~ s u r a n c e .  with $50 tlednctible featnre,  for  damage 
to the cur by "accit1cnt:~l collision with anotl~ei '  object, ei ther 
mox-ing or stationary,  including ul~sets." Zbid. 

3.  Prollerty dnnt:lge insurance in  th is  case lrrld to include damage to 
property f rom blasting, though l>olicy escluded "e:ilrlosions." I m .  
C'o. r.  I f~~~ . i~ i so~r -T i~ r ig l r t  Co,, Gel. 

4. Plaiutiff municil~nli ty w ; ~ s  corered by a policy of inclcmnity insur- 
:111(~ :tgninst injuries to third 11crsons iliirir~g the 1t1~1grcss of lrusi- 
ncXss olwr:~tions of tlic mnn ic i l~ ;~ l i t )~  ill cotmcr.tion \\'it11 i ts  wiltcr- 
worlis and other m u n i ~ i p a l  i lc t iv i t i~s .  A third 1)crson was  injuretl 
v.11~11 11(\ s t ~ l ) l ) t ~ l  011 a s torm sewer nc:lr a s i t l r \~n lk  ill the  city. :tnd 
11:o city 1):tid h i ~ n  t1:lm:tprs under ;I consc~l t  jutlgnicnt, n~!d sought 
to rec.orer the  amount  thclreof f rom the  i~lsurt ' r .  '1'11c're \\.as no 
cridcncc t h a t  a t  the t ime of the  :lcci(lcnt the city \rns engased in 
: ~ n y  I I I I S ~ I I C S S  iq icr :~t i r r~~s  a t  the  storm SF\\-cxr: IZ(,ld, thc, in jury  was  
110t ccrrt'rctl 11y the. l~olic,g, n~nintenilncc t f cqnil)mc'~:t ; ~ n t l  struc- 
tures cif t11c city not lwing covcrc~l 11)- t11r lwlicy. oitlic'r ( ~ X ~ I I W S  

I : I I IL ' I~: IC(~ or 1)). rr:ts1:11:1111(~ i l n l~ l i c :~ t io t~ .  I,('.l.iii!jtoi~ 1 . .  liidrmiiif!l 
CO..  774. 

5. I t~s i i rc~r  in :I 11olic.y of intlcmnity insur :~nce  n.ns ntl~.ist3tl IF insiiretl 
of a n  n r t i o ~ ~  for p c w o ~ i : ~ l  injury I~ronsl i t  n ix ins t  i IPUI ' (Y~.  Insnrc,r 
I Y ~ ~ I I ( ' - ~ ( Y ~  x11t1 o l ~ t : ~ i n ~ v l  !III t ~ x t c ~ ~ ~ , ~ i o n  ~f t ime for t i l i11~ :~ns\\-c'r. 1111t 
t l i t l~ ,c :~f t r r  tl('~~ic'tl l inl~il i ty untlcr t l~ t l  ]:olit,y. :lnd insiirotl tlc.f~litl(~1 
t110 silit nntl t l~o rc :~ f t c~ r  ixntc'rctl :I c . o l ~ s c ~ ~ t  jiitlen~c~nt t l ~ ~ ' r t ' i n :  IfvId, 
tl~c. rtvlilcst for a n  t~s t (~ns ion  of t i m ~  (li(l not 11in(l illsurer to the 
]i:1y111(111t of tht> j ~ i ( l s n t ~ ~ ~ t  r ( ~ ~ ~ d ? r ( ~ l  ;tc:iinst ins~~cc*( l ,  ins11wr n ~ j t  
Iic~i~lg a par ty  to the  suit ,  :tnd t l~ t ,  1,crlucst for  e x t c ~ ~ s i o n  of t i ~ u e  
l~:r\.ing l ~ t ~ b n  m:ltle on 11chnlf of insnrctl. 17iid. 

. J~~ t l ,~ 'mcn t s .  
I1 I.icn. 

rt .ltfaclr?~ic~?~f of L i c ~ i  

1. A jjl111~111ont fo r  n fine. tlnly doc,lietetl. mnst i tu tcs  a lien c:n the rc:ll 
cst:lte of tlef'cnd:~nt, C. S.. 4035. w11ic.h 1it.n :~ttnc'hes inintcdi:~tt~ly 
U ~ I O I I  t l ~ c  docketing of the  j u d ~ m e n t .  ('. S.. G14. Osbur~rc v. Buoi,tl 
of I:'diccatioii, 502. 

tl Lifr of Licit 
1. An :tc.tir:~~ on n judpmciit must be 111~1ugl1t within t c i ~  gears f rom i t s  

1,cntlition :~n t l  i1ocl;cting or the  lien of the jntlgnent against  the  
1:111tls of t I t i >  j~iclgm?~lt  tl(41tor is lost, C, S,,  4.77. liiit i r a ~ ~ s f t > r  of the 
l:r~ttls 11)- thc jiitlgnwl~t tltxlitor does nclt release the  lnncl of tlie lien. 
Osboi'iic I . .  13octrd of Etlrtc~ctfio~t. 502. 
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2. W i e r e  a jndgnlent for  ;I fine is rentlelwl n g n i ~ ~ s t  a t lcfentl ;~i~t residing 
in  th is  Sta te ,  and \vho r c n ~ a i n s  in t h r  S t a t e  v v r r a l  111011111s aPtcr 
thc rc~ldititrn :rirtl docltetiiig of the j u t l g m r ~ ~ t ,  the f a r t  r l ~ t  there- 
af ter  t l ~ c  defcnd:rnt left the Sta te  \ \ i l l  not lircvcllt tlrc loss of the  
j n d ~ ' ~ n e n t  lien by tllc 1:1]1se of tell yo:trs xftcr t 1 1 ~  ~'oi~il i t ion ant1 
tlo~lieti~l: of t l ~ c  ju i l , an (~ i~ t  :IS :rgirillst :I 1)111~clli\ser of 1110 li111t1 frum 
tlre j n t l ~ i i ~ e n t  d(tbtor. ('. S.. 4:E, 110 exreution on  thc jntlgmci~t ha\-- 
in:. been vornl~letc~i \vithiii t l ~ c  tell-year 1)rriotl. a1111 t h t ~  lanil hnvi~ri '  
Irocn sulrjec.t to  sale nntlcr c'xecution co~ltinnously ai11c.c. tho re~iilition 
:~iicl tloclictiug of the jndgmrnt.  I b i d .  
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Judicial S:ul(~s. 

2 .  .\ comniissio~it~r :ul)lroil~tcd 113- the court t o  sell lnncls and tlisbmsc~ tlic~ 
111'1:c~~c~ls nc'cc:rtli~~g t o  ln\r  is  not a trustee ill the  gc'ncral nwiunill;' 
of t ha t  term, nor a n  agent eitlier of tlie court  or l l ~ e  parties to the  
suit .  h'. z. 1~'tcy. 642, 

1) C o ~ ~ f i i ' i ~ ~ n t i o i ~  

1. A jntlgmc~nt confirrni~irr a s :~ l e  of lnnd by n coniiiii;wioner nlrl~ointetl 
11y the' court \vl~ic.li is o~~ tc~rec l  out  of tlic county nntler a inisil]~lire- 
l tc~~is io~r  of the nrrccn~rint  of the 1t:lrties is  prol~er lg  se t  aside ulmn 
motion in the cause made before another judge of the  Superior 
('trurt, since :I jutlge h:ts no ;uutlforitg to Iwar n cause o r  u ~ a k e  :1n 
order  substiuntinllg affecting the  rigtits of the  l>arties outside the  



Jury. 
( '  1:iellt to Trial hy J ~ u y .  
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I,a~iillortl nntl T c ~ i n n t  C 11-coiiti~ructl. 
c,~ircd the  l~f i~i l i  to lcnsc tllt: 111,operty to :L third p?rson for  their  
bc~lcli t ,  :rild Inter procured the bank to lease t l i ~  lnollrrty to them 
:11111 i w t ( w d  a c n i i s ~ ~ i t  judgment in wliich they ;~dmi t t ed  tha t  the  
titlc to the 1:111tl W : I ~  ill the  I~ank ,  and nc1;nowlctl:ccl t l ~ t  their  only 
claim to the  1:111cl \vas ~inclcr their  I rnse :  IlcTtl, tlie I ~ I ~ ~ ~ L ' : I < I I Y : :  a r e  
c~tol111c~l 117 their  col~~l i ic t  fl'oii~ :~tt ;~cl; i i ig tllc titlc ' IS the  l1:1111; on 
tlic, gron~i t l  tlint in clfl'cc.t tll(. I)nnk bon,clit tlic~ l11~111c:ty a t  the fore- 
cI11,<11rc~ s:11(, of i ts  O\YI I  m o r t q y ( % ,  the till(, of :L ~ i ~ o r t ' ~ : l y e ~ ~  I~i ( l ( l i~ lg  ill 
tilt' 1 1 1 ~ 1 1 ~ ~ r t y  :lt 11is I I I Y I I  s:~lcs 1wi11x v ~ ~ i ( l a l ~ l e  a1111 n ~ ) t  ~ t , i ( l ,  : I I I I ~  1 1 i ~  
~ l~o r l~ i l ! : o~ . s .  111. tli('i1. eol~~lli( . t .  II:I\-~II: c ~ ~ ~ t j r n i t ~ l  i l l 1 1 1  r i~ t i l i e~ l  tht' 
ba111i's rille. h'l~ I( ford I . .  131trr h,  42s. 

I.il~cl a1111 Sli l~~dc'r .  
I) .\ctions. 

c I<vi111'11cc 
1.  \\.l~il(s c,vitl('nc.e of scc~111t1:l~y l~i~l~lic.atic~lis  of ;III i~llc;:c~l slni~cler a r e  

; ~ ~ l i i ~ i > s i l ~ l v  011 t110 issut, of cl :~~iii ix(~s \~11e1i s11rli wcu1111:1ry pul)lica- 
1j1111s ;11, t5  t h l ~  11:ltilr:ll. ~~lllll:llllc~, illl~l f01~c'sc~~~:ll)lc~ l~llll~cY~llc~llct's of the  
orici11:lI sl:~litlor slietl 011, tile c'~iclcvlc,c of slil)sc(lli?l~t (Sc~f:~ll~:ltc)~'y 
s l ; ; tc ,~ i ic~~~is  ni:ltlc I I ~  otlie~rs \\.;IS crroi~cv~usly ;~ t l~n i t t c t l  in this case 
1'111. r11;lt i t  :ri~l~c~;ircvl 111~ s ~ ~ l ~ s e c j n c ~ i t  s t ; l t e lne~~ t s  \ ~ e r c  I I O ~  repctitiuns 
111. > I  c.ol~tl:lry ] ; u l ~ l i c ; ~ t i ~ ~ ~ l >  c l Y  the' orizi11:11 hl;111tlcr \\-l~irll \v;ls the  
I ) ;~s i s  of the c:lnsc of ;~ctic 11. ~ ' I ~ ~ I I . S I I I ~  I., l ' //(*lii~ig C' I I . .  K i i .  

I.icciisc,s. (SOP T; is :~t ion  A c ;  1: ( , :  Jl1111icil);il C ~ ~ r p o r n t i o l ~ u  I< I).) 

I , i n i i l : ~ t i o ~ ~  of A c t i o m  

A St : l t~~ tc ,  of I.imit:~tioils. (C'11;1rtvr 11r11visi011s rc11uiri1ig i otice i111d claim 
fo r  ( ~ : I I I I ; I ~ ( Y  s(vs Jli~nicil);ll C'o1.1mr:ltiolis J I); life 0.:' j~ i~lgi i ient  lie11 
sc>cL . J i ~ t l g ~ ~ c ~ ~ i t s  II ( I :  t ime for  lililly cl:~ini  for  i~ i ju r i e s  s w  J1:lstcr ant1 
8e1,~:11lt E' c.) 

1) . I  c t i o ~ ~ s  1ltr1,rcd iir Yiro l-('@l's 

1. All :~c.tion to recorer t he  s t i~ tu to ry  1 )~nn l ty  for  ~ l s i l r ~ . ,  ('. S.. 230G, i s  
11:1rrc~l :lfter the 1;111sc of t\\-o ycvrrs fro111 tlie :rccru:~l of the  cause 
of ;iction in the  :111sc11cc of tlis:ll~ility or ~ionrcasitlel~w :~Recti~i:: the  
r w ~ i i l ~ g  ( ~ f  t 1 1 ~  st:ltilt(>. ('. S., 442 ( 2 ) .  iY?nitll 2.. ~ . ' ~ ) I ( I I I C C  00.. 367. 

(! r l ( ~ f  ioirs l,'crl,rc'd i l l  7'11 i,cc I'c'tri's 
1.  I)efcntl:~ilt 11;1tl px.sesrion of a chattel  l~urclinsetl 11)' 11rr ~ u l d e r  n 

~ w c ~ n i i w  ry ~ ~ c ~ t c  nntl c.ontlitiollnl sale contr:ret :lot nuder seal. 
1'l:iintitP. the> O \ \ - I I C ~  of the ~ondi t ioni i l  sale c.ontrnct, iiistitntctl claim 
:11111 t l t~ l ivo~~j .  ] J ~ O C ( ~ C I ~ ~ I I : S  f o r  the  11oss~wion of the cllnttel f11r sale 
lultlc>r tilts tcrms of the  cwl~tlxc.t. I ) c f ~ ~ ~ ~ d a i i t  pleutlctl the tlirrc,-gear 
s t :~ t~ i t c ,  of l i m i t ; ~ t i o ~ ~ s .  ant1 l~lniiitiff :~ t lmi t t~ ' t l  tha t  rlicrc lint1 11t.cll 
110 I I ( ~ \ \ .  11ron1is[' I I ~  1 )?1yl~( '11t  011 1 1 1 ~  ] ~ ~ l r ( , l i ; ~ s e  ] l r i r~> for ~ v e r  three 
I I to t i  i ~ s t i t t i o  of t i  t o i  : lIcld,  the threeb-ycnr 
s t a tu t e  of l i ~ i ~ i t : ~ t i o n s ,  C. S., 441 ( 1 ) .  ( 4 ) ,  biirrc~l tlie nncillary 
rc3111c'tly of c.lni111 : I I I ( ~  de l iwry,  C. S., S:W, ncti1111 oil the ~ i o t e  being 
;11so I ) :~rwt l  by th r  stntutt'. l'icci~o C O ,  v. Lorc11. !)ti. 

2. -111 :[(.li1111 V I I  :i note ~ i ~ i ~ l c ~ r  sc~11 ;1<:1i11st a suwty  tliercvin i s  barred 
af ter  the lapse of three ).ears fro111 the matiu'ity of the  note, or af ter  
t l ~ r c ~ )  ycx;irs f lvm the c\sl~ir:ition of :in cstcnsioii of t i~ i ie  for 1)nymellt 
I~iiidinji on the  snrr ty .  C. S., 441 (1). Unz'is I: .  A'exmder ,  417. 



I. TT-llere :l coliinlissioner n lq>o in t~d  in  n ciril :~ctioil is ordcred to sell 
land ;nicl tlistribntc the  1)roceeds as specifically directed, and af ter  



snlv 11y th r  cwmmissioncr a n  crder is  enteretl t l irecti i~g him to forth- 
with esccute :) dced to t he  highest bidder a t  the  sah? u l m ~  the  pay- 
ment of the  ]rnrc2h;lse price, and  to tlistrihute the  full& a s  spt~cifictl, 
:I C:IIISP of ilctiol~ LI ( .CPI I~S  in f:~vor of t l ~ e  l!crsons entitled to receive 
the  funds  against  the  commissioner for nlolley hntl and  received. 
n i ~ d  the commiss io~~cr  not being in n fiduciary re'lationshi~) with 
slic.11 l ) twons ,  nnd they lwing under I I O  disability, their  r ight  of 
:lction :lgninst the cc~mii~issici~ler is  barred a f t e r  the l n l w  of three 
years. I'etrl I . .  Jftrrtiu, 106. 

1. The nonresidci~ce of a foreig11 corlmration will 11ot lrreveirt tlie run- 
ning of thc. s ta tu te  of l i~n i t t~ t ions  iu i ts  fnvor \\ here. ( onqtm~t ly  from 
the  nccrual of the cause of action i t  might 11:lre Iwen wrvecl \\'it11 
summons under the  provisions of C. S., 1137. Sniiflr v. Ftunnce 
Co., 367. 

1. Defentlant w r e t y  comgnny issued i t s  bonds sccuring county funds  on 
tlcposit in n bnllli. Upon the  loss of the fuiltls thrc~uqh the in- 
solvency of the bniik, suit  \\;IS insti tuted on the  boncls. P a r t  of' the 
county funds  n e re  on general deposit and  pa r t  were relwrsentcd by 
ccrtitic:~tes of dcl~osit ,  and  defendant surety coinplny s r t  up the  
t l c f c ~ ~ w  tlint the  boi~ds  contniued a clause which 1)rovidetl t ha t  
funds  ~el ) rese i i t t~d  by certificates of diposit  should not be covered 
by t l ~ c  1)onds. Thereafter plaintiff n n s  a l loned to   mend his com- 
l~ ln iu t  SO a s  to allere thnt the  clnuw e ~ e m l ~ t i n q  crrtificntcs of 
t l e l~wi t  was  inbertecl t l~ rouqh  the  mutual  mistake of the pnrtics 
ant1 tha t  the  clause should be eliminnted therefrom : Hcltl, suit  
for  rcformntion of tlie bonds mas instituter1 a s  of the (late of the 
amendment of tlie complaint. Xoore v. Casualty Co , 433. 

C i \ lat ters AKecting Waiver of Plea  :und Estoppel. 
a I-'ctrfitrl I'flyment 

1. Wliile payn~cn t  of interest  oil a note 1)y the  maker  will not o r d i n a r i l ~  
affect tlle running of the  s t a tu t e  of linlitntions in fn ro r  of the 
cntlorserc, n l w e  tlic enclorsers agree upon the  face of tlle note to 
remain I~ouncl no t \v i t l~ s t a i i d i~~g  extensions of tinle ?ranted the. 
maker,  and  thc  m:~lier pays interest  for definite l~er iods  for  es ten-  
sions to  dates certain,  the  s t a tu t e  docs not begin lo run  in favor 
of the endorsers unti l  a f t e r  the  matur i ty  da t e  under t he  las t  esten- 
sion agreement, :~ l though the  endorsers were iqnorant of 11aplents  
of intercst  by tlie rnalter and  extensions of t ime glanted him, nnd 
refused to  sign a r encna l  note ulmn the  origin:~l matur i t )  da te  of 
the  ~ ~ o t e .  Bank v. Ilcssec, 71. 

2. Where more tllan three  years elallse af ter  the  matur i ty  of a note, 
and no notice of nonpnyment i s  given the enclorsei.~, and all 1)ay- 
~ne i i t s  on the  note a r e  made by the  maker  thereof, and  there is  no 
\I a i w r  of notice on the  face of the  note, t he  endorsers' plea of t he  
s ta tu te  of limitations is  a coml)lcte defense to their  liability 
tl~c.rcoil. IT-adtl('l1 2'. IIood, Comr., 130. 



INDEX. 

Limitation of Actions C a-collfi~trtcd. 

3. After the  s ta tu te  of limitations has  barred the right of nction hy t h e  
payee of a neqotiable note against  t h e  surety thereon, pa! incnt oil 
tlic note by the  nialter thereof operates as ;I renenal  only a s  to 
the  mnlier, ant1 does not repeal the  bar  of the> \ tntnte a s  to  t h e  
s u ~ e t y .  C. S., 417. D n ~ i s  c. Alesaitder, 417. 

E Pleaclincr, Eriilence, and  Trial .  
c Ecidcitcc njrd Btcrdc~r of Proof 

1. U11oi1 the  plea of tlie s ta tu te  of limitations the burden iq on plaintiff 
to sliow t h a t  his claim i s  i ~ o t  11:1rretl. &"tc~.clge v. CIO rrit, 222 : Ilrtvis 
T Ale.r(cudcr, 417. 

2. IYlwre ~1:1intiff resists tlef~ntliint's lkle;~ of the s ta tu te  of limitations 
solely on the ground tha t  c1efcnd;lnt left  the  Sta te  llrior to  three 
years fro111 tllc accrual of t he  c,:rnrr of actitill, ;1nd tlc~fei~d:rnt denies 
the  ;rllcg;ltion of ~~onr t~s i t l encc~ ,  ill tllc~ ;~l)st'nce of evicle~lccx by l ) l ; ~ i i ~ -  
tiff ill snlillort of the : r l l ~ y ~ t i o n  of nonre~itleilce, tlcfenclant's motion 
as of noiisuit is  p'ollerly allon-ed. &'nucqe 1 . .  ( '~rrri~!,  222,  

Malic.ious Prosecution. 
h Niglit of Action and  I ) e f e ~ ~ s r x  

1. h wri t  of t~rnirtlu~trus can confer no ne\v authority,  but the \ r r i t  lies 
only to comlwl the 1)erforin:ince of :rn existing ininisteri :~l  duty 11y 
a par ty  ll:~vin; :I clear legal right to clcxmnntl i t s  p e r f ~ ) r n i n ~ ~ v c .  
tJollli ?., - 1  11Pll. 320. 

Master and Scrrant .  (Employer's liability for  employees negligent dr i r ing  
see Automobiles D b ;  g r o u ~  i i~surance  see Insurance F.) 

A The  rcl:~tion. 

u Crccltio~r nird E. r i s f t i~ce  

1. T h e  tr ial  of t he  ihsues relating to the establisliment and breac-11 of the 
contrnct of emplojment sued on hcld \ ~ i t h o u t  er ror  in this case. 
Dotsoi~  u. C'tcc~tto Co.. 635. 



Master ant1 S c r w n t  A-coirti~iucd. 
b Distinction Ilctwcen Tltis aird Other Rc7afioirs 

1. TT'l~crc. n contract  of eml~lopmcnt is in \vriting ant1 is  unnlnbiguous 
i t  is n qncstion of 1:iw for  the rour t  n.hctlier the. <:nil~loyee is  a n  
: ~ g c ~ ~ t  or a n  inc l r l~ent le~~t  co~~tr :~c . tor .  Coiist~'rtcfinr! Co. c. Holdiilg 
Porp., 1. 

2 .  111  t l c t c~~~ i i i i~~ i r ig  whrtlier a (*ontract of cw1)loymcnt constitutes the em- 
1)lt iyc~ nn agent or an  intlelxxntlent contr:ictor, the terms used in 
tht\ c,olitrnct to clc>sig~lntr t;,e 1)nrtics :Ire ilot col:tl,olli~ig, but the  
qurstion must be clc~tcrminetl 11y tlic i l ~ t ~ u t  of t l i ~  instrumcwt am1 
t l ~ c  n i o ; ! ~ ~ i ~ ~ g  of t h r  t r l m s  11sctl. the  cm:lloyce 11c~iug ,111 inrlcpentl~ut 
contrnctor if the o\vnrr has  no in t e~ , c s t  ill t he  l ~ e r f o r u i n ~ ~ c c  of the 
contract. but (1111y in thv finished l~roduct .  Ihid.  

3. TT'lirrv tlie contr:ict f t ~ r  the  orvetion of a Iluilding c3sltrcb,qstLs :I nominnl 
ronsit1er;ltion given 11y tlic l~uil t lcr  nutl the  fur ther  considcr:~tion of 
"sc>rvictcs to bc rcntl'retl" by him, mid the  crwl~er : ~ g ~ ~ c c ~ s  to pny the  
1111ildc~1~ :I "fee, for sc'rvic,c.s," i~ncl t: c' contr :~ct  11rovi~lcs tlint if tllc 
l)niltli~lp sl~oultl  cost less thxn c~stim:itcd thc  s n ~ i ~ l g  shoulil be 
tlivitlctl lwt\vecn tlic o\Ynvr n11(1 builtler IID to :I cc3rtnin sum. :ind tha t  
if the o ~ v n c r  sliould r c , t : ~ i ~ ~  :lily s:lvillgs in ex(.css of the sum s t i l~n -  
1:1tc'd. a1111 tha t  the o\vller s111:nltl r ~ ' i ~ ~ l l ) u r s e  the  Ituildt>r ~ i ~ o n t l i l y  
i'or :111 moneys rspel!tlt'tl for  11;1y rolls, n~:l tcri :~ls.  ~ t c . .  i s  Ircld to 
cac,l~stitntc the  builder a n  n w n t  of the  on-ncr in tlie constrnetic~i of 
t 1 1 ~  l ~ ~ ~ i l ~ l i i i g  :1n(1 not :in indt~l P I I ( ~ ( , I I ~  (.ontrnc3tnr, :~;:~ncy l~e iug  ini- 
lrlictl 11y tllr n w  of tht. tt>rrns " f ~ , "  :1111l " ~ ( ~ r ~ i c e s  to Iw i~t~nt lerc~l ."  
:ill11 11!c' o\vl!cr rc tn in i l~g sonic intc~rc'st in ant1 control over tlie cost 
r f  t l l ~  l~uiltlilir., ni~tl  i3ert:tin col~tr:~tl ictory tc'rnis nscd iu the sl~txcifi- 
c8:rtiol~s tlo I I O ~  :rltcXr tlii.; ~ ~ s u l t ,  111(, c~ll~tracT of c~ml~! t~yn lc~~r t  s1lrbcify- 
i i ~ c  tlint t h r  o\\-lir>r shoulil so 11:1y for  mntcxrinls not\vitli~t:intliiig 
stil)nl:~tions in the  sl~ee~ific:~lic:ns to thc~ ccnltl,:~ry. ,'7iid. 

I/ B~~ctrclt of COII ti'cic.t of Emplollnlc'ii t 

1. A 11 oiltcr c~ml~loyc~d by n vitp ulider n contract sti1)uln ting tlie wages 
to I I ( ~  rc)c.c\ivr,tl Iiy th(% workcr is a n  eml~loyce of the  city I ~ i t h i n  the  
1ncv111ine of lhc. ( 'oml~ensntion Act, and the  fac t  tlint the  city obtains 
tl~c, money to pay the  m:iges f rom the  Reconstruction Finance Cor- 
poration is  immaterial  on the  question of the relati  lnship between 
thc, \vorl;c>r and  tlie city. S. C. Code, SO81 ( i ) .  Jl a!j,-e c. Fores t  
City, 168. 
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t h a t  there was  a causal  connection 11otwccn cl:~iinnnt 's  e m ~ l o y n l c i ~ t  
and the  in jury  and i t s  t i l~d in r  t ha t  the  in jury  resnltetl f rom nc3citlcnt 
arisine ont of :~nt l  in tlicl tv~urse of claimant 's  e n ~ p l o ~ ~ ~ e n t .  Il-ilson 
c. Bo!/d 1C Gofot'tl~, Inc., 344. 

3. C1nin1:lnt w:is tlrivinf a trucli in tlic course of his eniploynlent and,  
while l)iissil~g a gro111) of 1)nys 11l:lging l~:ist~ball ,  tlic I~:rscb:~ll ~ t m c l i  
tlic ~ v i ~ ~ ~ l s l i i o l t l  : I I I I ~  :I piece of g1:1ss from tli(, w i~ds l i i e ld  S ~ Y L I C ~ ~  

claimant in the eye, resulting in t he  i n j ~ ~ r y :  Held ,  tlie in jury  
resultctl fronl nccitlent arising out  of ant1 in tlie course of the em- 
~ ~ l o y m c n t .  I'c'rlii~rs c. Sproft. 40'7. 

4. E : ~ c h  of tlic antccedcnt c~leiiicnts of a n  in jury  by nccidcnt. wliich 
: ir isw out  of and ill the ~ O L I ~ S C  of elnl)loyn~ent, i s  liecws;Irg to a n  
:i\v:rrtl c~f c~ornl)c~nsntioii luitlcr the  ~Yorlrmrn's Coml)c~ns:ltion Act. 
Ho71t~cs 2.. B r o m ~  Co., TS3. 

c F i l i ~ i g  of C l n i n ~  
1. Cl:~inl:i~it snst:~inctl a n  i ~ ~ j n r g  by  : ~ c c i t l c ~ ~ t  :11,isi11~ ant nf :1nt1 in the  

c o ~ u s c  of his einl,loyment. but no c l a i u ~  for c o n ~ l ~ ~ ~ w : ~ t i ~ t n  \\.:IS filcvl 
~v i t l i  the  Indust r ia l  Commission for  more tllnn t\\-c>l\e niontlis a f ter  
tlie illjury, S. C. c'oclc, SoSl (8). C1:limnnt tc~stitic~tl t1i:lt withiii 
thc  twelve months period lie inquired of his s ~ ~ l ~ e l . i ~ l t c ~ ~ i t l t . ~ ~ t  s cv r r :~ l  
tini~hs :is to ~ 2 ~ r i ~ ~ ~ ~ ~ ~ ~ ~ s i ~ t i o ~ i .  :111(1 \v:~s to111 on I I I I ( ~  ~ ~ c ~ ~ : i s i o n  t11;1t liis 
"\v:l;:c~ \\-(lr(> , c o i ~ ~ g  o l ~ . "  :~iitl t h t  lie r r l i c~ l  u1~11i tlic foreman's 
s t : ~ t ( > i ~ ~ ( ' ~ i t .  Tliv ( ~ v i t l t ~ ~ i c ~  ( l i sc lns~d tha t  he  ~ w t ' i v c ~ l  no n n e w  o r  
compensation for  over tn.clve ~ u o n t l ~ s  af ter  tlic in jury  : H e l d ,  tlic 
fnc4ts (lo n t ~ t  11riiie t11~' (.:IS? within th(\  l ) r i n c i p l ~  of t'tl11it:ll)le ~sttr11- 
pel, there bei rg  no request bg dcfend:~nt tlint c l a in i i i~~ t  dc1:1y the  
1111rsuit of h is  riglits. 1101' \vas tl~t'rtl :III t ~ q ) r ( w  or in l l~ l i td  :~grt't'- 
inc~~r t  11ot to  1)lc:ltl tlic st:rtute. niitl cl :~iinant 's  r ight to compensation 
was  bnrrecl bg S. C. Code. SOS1 ( E ) .  TYllcthcr S. ('. ('otlc. SOSl 
(ff), i s  a s ta tu te  of limitntions or condition lirccedt lit to t l ~ r  rielit 
to  recover compeusation \vliich cannot. be \v:riretl I>g tlic l~nr t ics ,  
qritrrc? 1T~ilsoir 1.. Clcrrrort ('o., 541. 

1. A n  i l lcgit im:~tc cliiltl. 11olm :iftcr the  t1c:ith of i ts  fn t l~o r .  ~ v h o  liefore 
his dcntli lint1 nclrno\vletlgcd his 1):lternitg of thc cl~iltl. is  :L tlclwncl- 
en t  of i t s  clecensed fntlicr within t l ~ e  ~ r o v i s i o n s  of the Sor t l i  
(::i~.olil~:r ~ V O ~ ~ ~ ~ I I O I I ' S  C ' o n ~ l ~ r ~ i s : ~ t i o n  Act. :ind s l~cl i  ellilt1 is  cntilleil to 
s11:1rcx \\.it11 cliiltlrcn of i ts  tlrc.c:~sccl f i ~ t h c r  \rho \ ~ ( r c  born of his 



?Ilortc:~grs. (Rights of rnortg:~sye i n  proceeds of fire i i~si irmlcc policy ser 
Insurance  E f . )  

C Construction :lnd Operation. 
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J l o r t z : i ~ . c ~  E'-co~~tirr~r~d. 

c Trtr~rxfo- to Jfot'tgrtqcc c~rrrl I 'rcsfin~ptio?~ of F r a u d  

1. A coinlalaint nller.iiig t h a t  n lnort-agee in 11ossossi011 11y f raud : ~ n d  
artifice procured the  rnorti.nr.ors to  tleed hi111 tlicxir equity of' rctl(xml,- 
t i o ~ ~  is ~wotl a s  ai.:~inst n tlt~innrrcr iiii:~fl'c~cTod of :ielniissions 111:rde 
by connwl in rcsponsc. to i i~tcrrogation liy the c.onrt. II/ri.rrlsn~t 
c. C0.r. 661. 

2 .  Trnnsfcr of cdcluity to c,c'.strri clrrc' lrrcst 71c~ltl to r;~iscx l ~ r c ~ s ~ i n t l ~ t i o l ~  of 
frautl nntltsr evitlcxnc? i~~(lic:ltiii: tha t  tnistec~ nc,tcstl :I.: a c m t  of 
crstrri ilrtc lrrrsl :lilt1 \\.as ln,i111:11:. 1):11.1j- to 1 1 1 ~  ~~ni .c~l~: tsc~.  11;111t11! 
I.. 1t.c'st. 70s. 

H lJor(~cI i . s~i r (~ .  r TI7ril of :~ s s i s t :~ i~c . t~  seex .\ssist;~~rc.c~. \Vrit of' : sl1niln:rrg 
cJc~ctmr~l t  s re  I*:jcctnwnt D . )  

Ir I,'i!/llf to l~'ol~c'c~l/lslll~c O l l ( 7  I)c~fcllst<s 

1. \ \ - l~e i~ r  i i l jnneti~-c rcxlic~f is :t~lictl :rg:riiist the. foreclosure of :i clcc~tl of 
trlrut (111 tlttl g1~~1111d of 1is111.y :111(1 lo r  il l1 : : ~ ( . ( \ ~ , t : ~ i l i n ~ c ' ~ ~ t  of l11(1 
aillount of 1110 tlt ' l~t tllic, a f tcr  i l c d ~ i c ~ t i i : ~  ~wii: i l t i(~s for  t 1 1 1 t  ; r l l ~ y t ~ l  
111111.)-. il is  11ro110r for t l l ( l  1ri:ll ( ~ t i l r t  1 0  : ~ w ~ r t : ~ i i ~ .  \\-it11 t l i ( ~  :lid of :I 
, ~ U I . ) - ,  tlti- : ~ ~ I O I I I I ~  of the ~l(al)t 1vit11 six jtt3r W I I ~  in t~ , r ( ' s t ,  : I I I ~  to order 
r111, I:ri1(1 st )I11 :IIIII :I 1111lit,il 1 ( I  tit(, ~ ~ , Y I I I ~ , I I L  1 I I I ~ I Y V I ~ .  T / I~ I I I I ( ISOI I  1 . .  

, ~ ~ l ~ ~ l l . Y ~ l l ~ ,  ;I!). 

2. I ~ ; x ~ ~ I ~ I ~ ~ I I I ~  III;I)- 110r ~ I I : I ~ I I ~ : I ~ I I  siiit to 1~%1r:ri11 f i ~ r ~ ~ ~ ~ l o s ~ i i ~ ~ ~  of 1iiot~t::ici~ 
1111 1:11111s (lcvis(,~l 1 ) ) -  \\-ill. 13111</~ 1 . .  Trr/.sf Co.. (i04. 

2. 111 :I snit  11s :I j1111ior l i ( * i ~ o i ~  to i , o$ t r :~ i i~  f ~ ~ r ~ ( . l o w r t ~  1111(1tsr :I first 1ic>11 
on th?  l:ln~ls. ~ I I L L  r i ~ ~ i t i i i ~ i : t l ~ w  of t 1 1 ~  t~~i1111o1~:1i~y r ~ ~ ~ r r : ~ i ~ t i i t z  o r~ lv r  to 
t l ~ e  11enri11c nlloll thi. c ~ ~ ~ i l c , i ~ t i o i ~  of lhe  junior lic'nin, t11:lt t l ~ c ~  :11n11ii11t 
due on th13 first lic.11 is  in d i s j~u te  \\.ill not 1 1 1 ~  tlisturl)ctl 1111 :rlll~c~al 
\\11('1~, i t  ;~ l~ l~c : t i ' s  t11:lt tllt, (~1111ii1unnc~t~ rc~hi~l ts  ill 110 i~ i jn r j -  to tl.c, 
first licnor, a l t l~o~igl t  thc. f iwt licilor cc~ntc~ntls t11:it t l ~ c ~  alllout11 
ic~urc'tl 1)y thc, iirst tltwtl (ti' t rust  is 1111 11111,ce1 in t l iq~utt , .  1'0rtt.1, 
1 . .  111.~. (,o. ,  (;a;. 

4, 171io~~ tl113 l ~ ~ r i t ~ i i ~ : ~ t i o i ~  of :I i ~ ~ ~ ( ~ t ~ i v e t , , ~ i ~ i l ~ ,  fo i~t ,cIos~ir t~  :1::1i11>t I I ~ I I ~ X ~ I ~ ~ J -  

t l ~ c ~ r t ~ t i ~ f o r c  Iicld 1j.v t l ~ c  r(wivt,r can 110 lo i !~ 'er  I I P  rt'sisl('11 (111 tile 
g ron i~d  tha t  i t  w n l d  unncwss:~rily in tcr fcw nit11 the a i l l ~ ~ i ~ ~ i \ t i . : r t i ~ ~ ~ ~  
of t l ~ o  l ,r i~lwrty hy t l~c,  rc'c.c3i\-er. I I f l , ~ ~ r r i x ~ d  I., lti!/.~l)( t > ,  ( ; ! I > .  

5. Fi~rec~losurc~ of :I tlc'etl of t rus t  iii:~y not l1i5 ~~11joi11(~(1 ~ n ( > l , ~ l y  I I L I C I ~ I  ;lilt>- 

gations of' gcmcr:rl f i~~ :~ i~ t . i : i l  (1(111r?sdiol1 or t11:lt tit? tinw is 1101  

;~nsl~ic.ioii.: ftlr ;i sale. I l~itl. 

c I r ~ , j r r ~ i c t i o ~ ~  trird IZccci?;r~.sllip 

1. TYller~, :I t (~ in l~or :~r ; -  or(l(,r r ~ ~ s t i ~ : ~ i ~ ~ i i ~ x  the  s:il(l of 1:111(ls ~ i i ~ i l c ~ r  :I niort- 
s r c c  ~ I I I ~ I Y Y ~ I I  is  tlii?ctlvc3tl ititd 1 1 1 ~  v:11ue o f  th(' 1;1nd do(,s n i~ t  :11111rc>- 
c,i:rttl or t lo l~rc~. i :~ tc~ t l u i , i ~ ~ c  the time t l~c,  i~r j~uic t io i t  is  ill P I I I . ~ . ~ ~ ,  : ~ n d  
Ill? ~:11111~ of tl~et li111d a t  t l ~ o  time of thc5 i s \n ;~nce  of thc, i~rtlc'r ill111 
a t  the time of i ts  clissc~lntiol~ is  i~~uut t ic . i i~ i~t  to jxly tl~cy tit~ht. r l ~ c  
111ort:ngi~~ is c ~ i ~ t i t l c ~ l  to r ( . ( ~ ~ \ - ( ~ r  :l;:lil~st thc~ i i ~ j i ~ i ~ ( ' t i o i ~  11i111d. \\ ithi11 
the  pcnnl sun1 thcrcLof, iiltcwst oil t l ~ c  r:~lnc, of tllr 11rc1lit'rty :rt tlte 
ti111c. of' the  i s sn : tnc~~  of th15 ortlrr 1'1-11. thc~ tilili> 111i) o i~l t l r  is ill force,. 
1,111.; the cost of i.e:icl\-ertisemei~t. B(11t1c r ,  11ic7irs, 1.77. 

2. 111 n suit  :tttncliing tllc ralitlitg of n forc.closl11~ s;rlc~ rn~tlci. n tlocyl of 
t rus t ,  a tenllrorarS order enjoining f u r t l ~ c r  t r a ~ i s f ~ r  of thc 11rol1erty 
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order to give the  trnstor t ime to raise funds  to r ed~e l l l  the Innds, 
is  i~c~\-ocnl~l(~ a t  tlir v i l l  of the  ccstui qrtc trrtst where th r r e  is  no 
:t<rcm~mc~nt :IS to tlir length of time the  exr~cutioii of tht. deed should 
Ilc d c f e ~ w t l .  l 1 7 1 ~ i t f o r d  2'. Brrirli, 229. 

crentioii and estcnsioii of corporate l i i ~ ~ i t s  of rnui~ic i ] )n l i t ie~ .  i t  



IKDES.  

\voultl seem that  i t  ha s  t he  power to  provide by private ac t  enlarg- 
ill: thc honlitlnrics of :I to\vll tl1::t it s l i~~u l t l  take ?vcr the streets 
csistilrg ill the) :11l11c~srtl tc'rrilory ill111 l('vy ~ : I S C S  to lilaintain sucll 
s11.c~'ts :IS :I ~~cccs s ; l ry  l)o\vcr of i t s  c ~ s i e t c ~ ~ ~ c c .  : I I I ( ~  tlint s~ic l i  private 
:lvt \ V I I I I I I I  not v o ~ ~ t l ~ v t ~ ~ ~ ( ~  Art.  11. s ( ~ ,  2), pro l~ ik~ i t i~ i c  the 1xgisl:l- 
tnrc~ f rom :~ntl lorizi~~,:  tlic olwrlinl-., m:lintaiuinz, 01 tliscontinun~ice 
of s l ~ ~ ~ , i s  by l ~ r i w t c  :I&. J l f c t t h ~ ~ r ' s  1'. Itlo~c'iiig I:oc,,:. 450. 

I) Olfic.tm. Agents, : I I I ~  E I ~ ~ ~ ) I O ~ C ( ~ S .  (As  public officers s re  1'nl)lic Ofiicers.) 
f L'ixil Licelrilit!i f o r  Jlisfcc~sauce o r  JIaTfcnsc~ricc 

1. TYl1cl.e rilullic.il~:~l offic~brs w r o ~ ~ g f u l l y ,  \vilfnlly, and 1<111\vi11gly disburse 
mn~ric.ilwl f'l111t1.; ill 11:lym(wt for  nl~ulicil)nl c.ollstrnctioll under n 
col l t r i~r t  I(>t \\.itlic:nt :~ t l r c r t i . ; i n~  for  bids. :IS rt'cjnirc~l 11y ('. S., "30, 
: I I I I ~  it : I ~ I I K ~ : I W  t11:1t tho I . I I I I ~ T : I C ~  p r i w  \v :~s  ( ~ s c ( w i v c ~  : I I I ( ~  t ~ s o r l ) i t : ~ ~ i t ,  
:tlltl \\.:IS lct 11y s11c.11 trfficcw wit11 i~ l t r l l t  to cr;ltlrm the  1:1\v, sncli 
11fticw.s 111:ly 11r 11(>111 l i ; l l~l~. ,  f11r tllc Iwl~cfit ~ > f  the, (.it!-, in :I suit  I I ~  
l:tx11:1y(,rh of the (,ity, for t 1 1 ~  a111111111t 11y \vi~irl i  t h ,  ~ I I I I ~ ~ : I ( ~ ~  lbriw 
il:Ii~l c'sccwls tl~cs I Y ~ : I ~ I I I I : I ~ ~ ~  \vo~.tli of \\-o~,l< ~ w r f o r ~ n c ~ l  tlic~rrulltlt~r. 
( ' ~ ( ~ 1 1  tli111i:11 111('y (lit1 11ot i11.1 ~ o r l . ~ ~ l ) t l y  ilnd of m ; ~ l i ~ . c ~ .  Tlic clistii~c- 
ti1 11 I ic ' t \ \c~\~l tllr suits  1,- intlivitlmlls to recovc'r for  t l~cmsclvt~s  :111tl 
s11it to rcLcwvc3r (111 l~cli:rlf of the' c,ity is 110i11ted out by STACY, ('. J .  
.l[OOl'(' 7.. ~ ~ f l ~ l l b ~ ~ ~ l ,  2 : ; .  

1.2 T ( ~ r t s  ( I P  1Iu1iivil1:ll Corlloratiolls. 
c U(:ff~c~ts 01, Ol~sfl'rcc~tioirs i~r  S11,f'cts ( I ,  Sirlcic.a!lis 

1, -1 t n \ ~ ~ ~ i ( ~ i l ~ : ~ l i i y  is I I O ~  : I I I  ~ I I S I I ~ C , ~  of 1110 s:tft7ty I I ~  it:; strcvts, liut is  
rcvlni~.t'tl to n w  o1.tli11:11.y ~ . : I I , (>  :tlitl tlue tlilicc'11cc 1 1 1  .,(,e t k l t  they a r c  
.s:1fc for tr:lvl~l. IIUl~P!/ 1 . .  I . i l r~~~l l~l lo l l ,  22. 

2. I t  is  tlic. t l~ i ty  of ;I ~unl~i(.illilli!y to I~I : I (T so111e guard :I: ~ ~ : I I I ( I ( ' ~ O L I S  (11111 
c~slioscd 1)1:1(~s :~tljac*c'l~t to i ts  s t ~ ~ ~ a t s  \\-licarc, t ! . ~  I I : I~ I~ I ( ' I I~ I I ;  of 
:1cc411(~1lts to mt1101~ists c>sc~rc.ising ol'tlinary (.:~rt, for tlrc.ir 111v1i safcty 
111:ly I)(' r(~i1s1111i111ly alitic,ilmtcd fro111 tllc. f : ~ i l ~ ~ r c  to 111:1c~ s ~ i c h  guards.  
:111tl \vlre~tl~c~~. tlic, tl:~n"c'r :lt :I ] ~ : ~ r t i ( w l i ~ r  l ~ l a ~ . ( ~  i s  s~l t l i (~ ic~~i t ly  ilumi- 
I I N I ~  111  I ~ ' I { I ~ ~ I . I ~  f11:1r11s m ~ l s t  Iw tl~lvitltd I I I I  t l l ~  facts of curl1 1~11'- 
tic.nl:~r c.:rscS. I bid. 

:;. a\ S ~ I Y Y > ~  \\.ithi11 I I I V  ( Y I ~ ~ I ~ I I X ~ V  limits of I I O S ( ~ I I ~ ; I I I ~  city i ~ ~ t ( ~ ~ w ~ c t c ~ ~ l ,  but 
1 I I I  I 1 1 v 1  1 1 i v 1 y .  T11(,r(' \\.:IS :I t1il.t ? , l lo~~l t ler  four to 
(~ixll t  l '<vt ~vit lc~ 1111 t11v liigll~vay I I ] I ~ I I I ~ ~ ~ ~ ~  1 1 1 , ~  i111(3rw(~tion. : I I I ( ~  tIi1~11 
I , I : I ~ I ; I  I I I I I : I I ~  I i t  I t o t  I I i I I f t  l 'hr  
I i:l:\v;~,v 11:ltl I I I Y W  \\.itlclicd \vllcre tllc i t r c ~ ~ t  i~ l t r r s~c t cv l  i t  so t ha t  
I110 11:11~11 ~ I I I ~ ~ : I I Y ~  : ~ t  tlir i ~ ~ t ~ ~ r s w t i o ~ ~  \v:ls s o ~ l ~ ( > t l ~ i ~ ~ g  t,vor t11i1,ty S c ~ t  
I~, .~I!CS. l ' l :~ i~~ l i fYs  i ~ ~ t ( ~ s t : l t o  ~ v a s  kilI(vl \ \ . I I ~ > I I  :I c ~ ~ r  ill \vI~i(,h s11c~ \v:<s 
I ~ I ! ~ I I C  \\.:IS tIl.ivoll : I~OI I :  the strcct  to\viird the, ii~t('~.sm.tion. : I I I I ~  over 
tllc~ O I I ! ~ I : I ~ I ~ ~ ~ I : ~ I ~ ~  o]~l)osiic tllc i~lteiwc.tioll. :111tl t l ~ r ~ l ~ ~ l  ovc r :  Iicltl .  
I l l ( ,  f : l i l~lr( '  of tli(' city to 11l:lc't' a gn:rrtl :tt tl1c1 s t r c 5 t  c~lltl tlitl nclt 
I I IY~: I ( ,~ I  it:: c!~:ty to c'sc~,ric;c ordill:~1.y (-,:Ire to kcc11 i t s  streets safe  
for tr:lvcLl to tlic. inJr11,y of 11lili11tiil"s i~~tcs t : l tc .  Ibitl 

4. .i:,ti,c~> ~~v! : l i z (&~ ,w of (Iriv(1r 11(,lcl to i11s111:1tr failure 1 f (4ty to t,rect 
w:1r11 : ~ t  st1x~'t  ~1111, c~vc~n if suv11 f i~ i lu re  : I ~ O I I I I ~ I Y ~  to i ~ ~ : ~ c t i v e  
~~cql igc~lc .~ . .  1 bid. 

5. TIIP ,~vit11~11c~~ ill this c,:rse tcwcletl to slio\v t ha t  11l:lintitY. ill recrossi~i:: 
:I sti,c3e1t. a t  a11 i~~tc'rsec,tion in a slightly tli;~gollal (.onrsc I I ~  the snme 
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3. Court's refusal  to charge tha t  choice of ilm~;.crous way v:is ccnitribn- 
tory negligence where safe  way was  open hc7d error.  Gt%omc 1.. 

b'tatc,scillc, 538. 

1. I t  i. c i l o r  for the  tri:11 court to liolcl a s  a nintter of Ian tha t  a scven- 
year-old boy cnnliot Ire guilty of contributory neq igrnce. Jlo1rr8 
1 . sp1 o f t ,  :5s. 

2. \Tliilr :I cl~il t l  is not c l ~ m g m b l c  wit11 the same tlo:.rec of care  as  a n  
adult ,  lie i s  requirvtl to csclrc'ise sue11 l~rntlence fo r  his o\vn safety 
:IS one, of his ;KC ni:~?. Ile c~xpcctecl to  l)ossc3ss, \vllicli is  usually :I 

question for  tlie jury. Ibi t l .  

Actions. 
a R i g h t  of A c t i o n  aud  Plead ings  

1. -1 ciiinl)l;li~~t tillcging t11:lt 11l:lilltiff W:IS f ~ r c c d  to :~l)i i~idon a contract 
for  tlic ilclivcry of nit.rcli;~l~disc bccausc of  tlefcnllant's neglicent 
damage to  plaintiff's truck,  and demandinn the r e u  very of tlic loss 
of profits from such contract  is  kc ld  not clemnrr:ib!e for  fnilnrc tu 
st:~tcl :I c,:lnsc of tiction. I17ilsoil 7'. Xoto i .  L i l l c .~ ,  263. 

2. TTlicre i t  is  not alleged in the  conil~laint  t h a t  tlie necligence com- 
1)1:1ii1ctl of was  the  prosinlate cause of tlie in jury  in suit ,  the  com- 
plaint  i s  subject to clenlurrer fo r  f n i l ~ u e  to s ta te  n cause of action. 
I17hitc c. Cliarlot tc ,  721. 
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3. Bank holding note a s  agent for  collection may not mnintnin nction 
on the note. Fcdo'al  Kcsercc Bank c. 11-hi t fo~~l ,  2'67. 

Payment.  
L: Alq~licntion of Payment.  

b Il.11el.c Ucbtor Doci; S o t  Direct dpplicntiolr 
1. Where the debtor does not direct  the  alq~licntion of the  proceedi: of 

sale of his 1)rolrcrty in the 1i:lnds of the creditor, t le crctlitor sell- 
i nc  the  property may in his own j~idr inent  : l p ~ I y  the llroceetls of 
a:llc to  : I ~ J  one of the dcbtor's ie rernl  :iecounts. 1l.l 1 1  c. Hcrriiig. 6. 

C Trnn~nct io i i s  Ol~ernti i ip :is Pilgment. (Couflicting eritlcncc of l~nyincilt 
of 1)reiniunis see 1nsur:ulce J b 1 ; l)nynient out  of particulnr fund see 
Uills :uid Sotes  C' . )  



INDEX. 

Pleadings. ( I n  criminal  rosec cut ions see Indictment; in particular actions 
see Particular Titles of Actions.) 



-- 

Pleadings D b-coiitiiiucd. 
fac ts  therein s l ~ o ~ \ n ,  thus  raising a n  issue for  the  determination of 
the jury.  C. S. ,  53G. Ucrs l~c l j  Gorp. T. I?. R., 122. 

2. Action \\:IS brouqlit by the liolder of a lien upon a truck to ~ e c o v e r  
for  loss of his security and by the  o\vncr of the truck to recover 
d:~inilge to the truck, i ~ n d  to recover loss of profits to the  o\vncr by 
rcason of his forced ; tbi~ndonment of' a colltract to deliver niercl~an- 
disc, i t  bciil:: i~llcgctl t1i:tt a l l  i tems of damage we1-e the  result  of 
t lam;~gc to thc~ truck by tlie negligent act  of clefcndant's agent : 
Ileld,  both ~ l a i n t i b s  11i1tl an interest  in the  subject-matter of the  
aclion, i ~ n d  in ol)tai~iiilg the relief clemantled. C. S. 456, and their 
rcslwcti\-e c;ruscs of actions arose out  of the  same triunsaction o r  
t rnnsact io~is  co~incctcd with the  s ame  subject of iiction, C. S., 
507 ( I ) ,  m t l  tlrfcntlnnt's ilcniurrer for  nlisjoinder of l~n r t i e s  and  
c :~ l iws  of :~ctioli was  prol~er ly  ovc~rruled. 1T.ilsoit I.. Jlotor Lilies, 
2G3. 

1. Jnristliction over tllc subject-matter of a u  i~ctioii caniiot be \ \- : l i~ed or 
co~ i t ' cwc~ l  by coilsent. i ~ n d  objection to such juristliction iuny be 
n~ntlts ilt :tny t ime tluri~l:: tlie t r i i~ l !  or even in thc  Sulxeme Court 
upon :111peal. Dccs c. A l~plc .  763. 

2. I k m n r r c r  for  f i~ i ln rc  of complaint to s ta te  cause of action iuay be 
cntc~rcd a t  :lay tinle, e v m  in thc  Supreme Court on appeal. T h ~ t e  
1. .  C'll~lrlottc'. 721. 

1. A demurrer  admits the  t ru th  of fac ts  11ro11erly allefrt l  in tlie coni- 
~ i i t  I I i ~ i f r ~ e s  I onclus ions  I 1 t l r i u  Richard- 
so11 c. l~'ic~htri'tlso~i. 314. 

1. The  trial  court  1 ~ s  the discretionary power to r e f w e  to allow n 
motiol~  by  :I 11:lrty l i t igant upon tlie trinl to ainenc. his pleadings. 
11'iiisfc2crtl 1 ' .  Jlfy.  Co., 110. 

2 .  Tlic court  1i:ls (Iihcr(ltion:iry p o \ v ~ r  to : ~ l l o n  a n  amcnclment of the 
coml)l:~int tlurin:: the trinl. S. C'. Code, 317. Oa~fizcy 2;. I'l~clps, 
353. 

F Bill of I 'nrticali~rs. 
tr  1;iyl~t Il'llc.i~c3fr, 

1. T l ~ c  ~ r n n t i n c  of :I hill of l~a r t i cu l a r s  ln l rwnnt  to C. S.. 534. lies in 
tllc soulit1 tliac~.rtion of the trinl jut1,gc. Sar.rrgc c. Curriii, 222. 

b Ef/cct of Bill of Ptr~Yic~rltfrs 
1. TI l c~ rc  11 nlotion for a bill of l~:lrticuI:lrs is  allowed the  evidence 

off('rc~1 i I t  tlic trinl niust be confined to the specific items set  forth 
ill sncli I~il l .  A'ctrnyc. c. C ~ r r i i r ,  222. 



Pl(b:rcliiigs 17 11-coi!tii/ftcd. 

2. TVherc p l a i~~ t i f f ' s  fai lure to comply with mi order of the  court to tile 
a n  itemized statement of the  n c ~ o u ~ i t  sued on is  tluc to the f';rct t ha t  
his records hail been t1estro)-ed by fire, p la in t i8  is  not 1) rec lud~d by 
l ~ i s  failure, to cwmy)ly with thc ordc,r froni est:rlrlisllii~g tlicl t lcl~t  b!- 
coml)ctent eritlonce. ". S.. 534. Ibid. 

G Issues. Proof, and  \-nrinnce. 

a 1 7 2  C e i w a l  

1. The  admission of evidence tending to  s11o1r the  extent i ~ f  injuries 
sustained by plaintiff in ail auto :rccident \\-ill not be lieltl for  er ror  
on tlic co~~ter i t ion  t h a t  such evidence teiided to show spccial tli~n~:igc> 
111)t irllegctl ill the coml~luint .  E'.rzcm c. I'oolc. 244. 

I 3fotioii.s. 

a Jlofioux to Stri1;c Out ;Lllcyations in IJlcndii~!js 

1. Pl i~i i i t iE  broqglit. suit  :rg:rinst (le~fe11(1:111t city to  r e ~ o ~ e r  for liersonal 
i ~ ~ j u r i e s  s w t a i n e ~ l  1))- 111:1ii1titY 11y rc;~soii of th13 ; r l I e x ~ ~ l  i i ( ~ ~ l i g ~ ~ i ~ w  
of the city ill the c o i ~ s t ~ ~ u c t i o n ,  olwr;rtiol~. illid m i ~ i i i t ( w ; ~ ~ ~ c c '  of ;L 

mui~ic i l ) ;~ l  a~\-i i i~milig ~lool.  Issuc~ \\.;IS joi~ic'tl ill the ] ~ l ( , ; ~ t l i n ~ s  :is to 
\\.licstl~er the vity, ill tho c011struc.ti1111. olwration, ill111 ~ i l ; t i : ~ t ~ ~ r i i l ~ l c ~ ~  of 
t11(~ poi11, \\-;Ls e i~g:~gcd i11 :I l ) ~ ~ s i i ~ w s  cx~~ t r r l~ r i s e  for  l~roti t  or in tIlt3 
11erform:rncc of n gtrrcrnmel~tal  f lu~ct ion .  P l i ~ i ~ ~ t i K ' s  ; a l l ( ~ ~ : ~ t i o ~ ~  ill 
his rc)lkly tu t11e> c b f S ~ : t  t h t t  t l ~ ?  (,ity 1,;11,ric%11 :~(.(~iclt~iit ;111d l i ;~ l ) i l i t~ .  
i n s u r a ~ ~ c e  oil the l111o1 ant1 utl1c.r r c~c l~ r ; l t i ,~ r~ :~ l  fc:~tl ircs of the' 111lnlic.i- 
]1a1 1r;lrl; \\.;IS htrii.i(~l1 out L I I I O I ~  11111tioi1 uiiel~~r ( ' .  S.. ::!;. :111(1 11lairl- 
tiff alqw:rlcd : I f r ld ,  tlic? :111~~gntion :IS to tl~cx city c n r r ~ - i ~ ~ , x  :~c~citlent 
:tniI li;tl~ility i ~ ~ s u i x n w  \V:IS ;III ; ~ l l t ~ x ; ~ t i o ~ i  of irn cri(loi~ti;ll ai1(1 
prolmtire f;~c.t :riitl not of ir n i a t e ik~ l ,  esseliti:rl, or n l t in i :~ tc  fact. alltl 
there \\-;IS no error ill tlic tri:rl i ~ ~ u r t ' s  ordt'riiig i t  stric.kc311 I I I I ~ .  
I i c ~ i s  r. Aal~vrillc. 237. 

2. K h c t l ~ c ~ r  i~riclt~n~:(~ in s1111110rt of a11 i~ l I ty :~ t i c~n  ~ ~ ; o u l d  ( ~ t n i ~ w t c ~ ~ t  
U ~ K I I I  tlict tr ial  t1i1c.s not tlc'tc,rmi~~e l~ l :~ i~ i t i f t " s  right to II ; IYC'  i t  
stric.l;en out 11po11 moticni uuder ('. S.. 3 7 ,  the t08t I ~ ~ i i i ~ :  \ \ l~e ' t l~ t l r  
t l ~ c  alleg;rtioi~ i s  of :I ~ l r o l ~ a t i r c  or of a n  1i1tim:rtc fac,t. I l ~ i d .  

c J f o t i o ~ ! , ~  f o r  J u d y m o ~ ~ t  o!i l ' l c ( ~ d i ~ ~ g , s  

1. A motion I)$ l ~ l : ~ i ~ ~ t i f f  for jn(1gmt~nt 011 the  ~~lc:rt l ings is  ill clit'ect :I 

demnrrcr ro the nns\ver. anel tli11 i~iotion ~11ol11d he or t~rru l t~ t l  if tllc 
: ~ i i s ~ c r ,  liberally cons t r r~c~ l ,  :~lle<os fzrcts suilicic~nt tu ( . o i ~ s t i t u t ~  ;l 
clci'ci~sc. I1 itchell 1 ' .  h't~.ic.lilrc i!d. 141. 

I'ledges. I l ' ; l ) - e ~  ncjed i ~ o t  cl1i;tust cwllatt~r:11 befor? suillg eildorst2rs q c ~ '  I'.ills 
:IMI Kotc~s H :I 1.) 

Pr inci l~al  nut1 Agent. 

h Tlic, l { c ~ l ; ~ t i o ~ ~ .  (A lg rn t  fi r iwllc~ctiill~ scbe P;ryn1csllt C 11.) 

a Crccztioir mild E.cistcizcc: 

1. Plaii~tiff  brought suit  for  1)rcnch of alleged contract  uliclvr \vhicll 
1,I:rintiK' \ ras  constituted t lcfei~tl ;~nt 's  e s c l u ~ i r c  ir,gtxllt for tlio tlistri- 
11utiol1 of clcf(mc1;rnt's lirilc1uc.t': in ce~T:rii~ countics of the Statc.  
The l~rc'siclent of lrlailltiff cnnipnny testified t11:rt he 11nd ~,~cci\-cYl a 
l(1ttcr f r o u  clefiwditi~t s t i ~ t i ~ ~ g  tliitt I<. \\.:IS (I~fenilirnt's ::!Flit. ant1 
I<. testified t h i ~ t  11e \v:rs t1efc11d;rnt's sole :tgel~t ill this St:rtc', ~ r i t l i  
lro\\cr to ni:~Be the  contrnct ill qucstioii, ail11 the l ~ r e s i d e i ~ t  of plain- 
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C Itiglits : I I I ~  Liabilities a s  to Third I'ersons. 
(I  1 1 1  Go~c'~'ctl 

1. Einl~loyec held ag r~n t  ant1 not indegc~ndent vontrnc.tor in t'rection of 
builtling. and eml)loyer and  11ot :~gcn t  \\.:IS 1i:lble :o ~n;r tcr i :~ l  f ~ ~ r -  
n is l~ers .  Co~isf~.rictio~r CO. c. 1Ioldi1cy Corp., 1. 

4. Third 11:lrty dealing with agcnt in relinnce ul~oii  ~ g e i i t ' s  nl)l):lreilt 
;~utl iori ty hc,ltl not required, a s  nl;rtt.tsr of la\\-, t ~ )  m:~l;e furt l icr  
inclniry ;IS to agent's ac tual  authority.  1 bid. 

1. An undisclosed p r i l i c i~~a l  may  maintain an  nrtioii to rnforce n con- 
triict m;~clc by his agent in his own Imne.  C'obb 9.  L)iDt~ell Hros., 
372. 

1. Acc.cl~t;~iic~e by payee of l~ayinents  oil note l ~ c l t l  110; ratification of 
agent 's  void agreement not to sue tliereon. Bunk L .  Trotter', 442. 

I ' r i~ i c i l~ :~ l  :mtl Surety.  ( t i u a r a ~ i t y  s ty  Guaranty . )  
1l S:ltnlc i111t1 E s t e ~ ~ t  of 1A:tllility oil Surety I301itls and Rights of Pllrties 

Tlicrcundcr. (Authority of surety 's  nrrelit in n r  ting i n d ~ m i i i t y  
I~ontls scc3 Inanrance C b . )  

h Bo~fds  for  Public Coi~sfruction 
1. Tlie bond of ;I coil tr ;~ctor given in accordance with a contract  for 

l~ubl ic  constr~ivtion i111Cl tlie contr:lct itself \\.ill Le construed to- 



P r i l ~ c i l ~ n l  and Surety R b-co~!ti~rucd. 
w t h c r  to  iletcrnline the  extent of the liability of the surety uadcr 
the bOll!l. l~<ur\oll c S l ~ ~ i O l i .  ,351. 
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Railroads. 

1. E v e r y  clcrnt~nt of the  crime of l iaring c.arnnl kno\x-letlge of a f ~ > m a l e  
1.11iltl uiitlrr sixteen years of' age. S C. S., 4200, I~eilig sulqwrttvl I I ~  
tile State's e~i(1enc.e in this rase, (1efe1icl:rnt's motiou as of' ~ i o ~ i s u i t  
n-as properly denied. S. 1;. I i o rcp f ,  377. 
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Iiccviving Stolen Goods. 
A El(3ments of the  Crime. 

b ZI? tent  
1. E ' e l o ~ ~ i c ~ ~ ~ s  intciit in receiving s t o l r i ~  goods with lilio\rlc'ilge a t  t he  timt, 

t11;lt tlic,y 11:ltl been stolen is ncxcrssnry to :I conriction under (I. S., 
4230, and :I charge wl~ieli  fai ls  to subniit the  qucs t io l~  of such intent 
to the  jury entitles clefendant to a new trial .  N. 'r. 11 oi,risol!. SO4. 

1. 111 :I lrrosccntioii niitler C. S., 4250, i t  is  not require(l thnt the jury 
slloulcl tlctcrn~iiic tlie value of tlw ~.ootlh iii i ts  rcrtlict. S. c. Vo1,- 
l ' i ~ ~ i l ,  SO4. 

I i ( , forn~:~t ion  of I ~ ~ s t r n i ~ i ( ~ ~ i t s .  ( I . i n ~ i t ; ~ t i ~ ~ i i  of : I I . ~ ~ I  11s for,  seeb 1,ilnitntion of 
Actions B b 3.) 

A (;r111111ds for I<c f~~rm; l t i on .  

Iiclclnw. (See  Tor ts  C.)  

1. Tlic cbscnti;~l clcii~cnts of a r:tlid cmt rnc t  of sale a r e  :. complcte~l : ~ n t l  
conimunirnted offer nnd nil :lcccptallce in t he  csnct  tcruls t l~c ' r c~~f .  
Cobb c. Dilirc71 Bros., 572. 

2. P l : ~ i ~ ~ t i f i '  n~ :~nnfnc tu rc r  I)rougl~t snit  011 n promissory iote 1i1:rtle Imy- 
:rid(> to i ts  tlclnlcLr, \vliicli note l ~ l m i d e d  t l i :~t  tri111~1'rr of the  ~ i o t e  
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2. .There, upon his o\vn testiniony, the l~u rchasc r  u.nives his r i g :~ t  to 
set 1111 :1 bwach of 11-nrranty, the  tr ial  court  l~roltcrly esc l~i t l r s  cvi- 
dence of damage resulting f rom such breach of \vnrrnnty. I  bid. 

Schools an(l  Sc11001 Uistrivts. (T:ls;ition for,  ace Tasat ion  A :L 1.) 

G Tencl~c~rs  and Princil~als.  

b Compcsrlsa tioii 

1. J l tr i i t lam~ts  \\.ill not lie to cctn~l~el a county to issue i ts  vouchcr to pay 
:I debt due  by a county school district t o  ;l pr inc i l~al  in i t s  ele- 
mentary school, chs. SS nud 361, I'nblie-1.ocal I.an-s of 1W3, n11pIy- 
ing only to county voucllcrs and county ohlixations. Jo1t11 1;. Allc11, 
J'O. 

Seduction. 
L3 Prowcution ; ~ n d  Punis l~ment .  

d Ecitlcucc 

1. In  a l~rosecution for  setluction testimony of witnesses t ha t  prosecu- 
t r ix  told them she n-as ellgaged to defendant is  coml~etent in ?or- 
robor;~tion of yrosccutris '  testimony tha t  defendant promised to 
mar ry  her. S. v. Tuttlc, 649. 

2. Testimony of proserut r i s  :IS to each essential e lcn~ent  of the, o A e n b ~  
1 1 c  Id sulqmrtecl 11) other evidence in this rase. IDtd .  
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Sot-c~lTb iiiitl C(~ni l tc~rc l :~ in~s .  (Rigli t  to  plead see Pleadings C.)  
.I S : ~ t n r e  iultl Grounds of Remedy. 

Sl;ti~tlcr. (See  Libel aild Slnnder.) 

St:ltc Hosl~i tn l .  (See  Asylums.) 

St:itntcl of E'~nnt1s. (See  Frauds ,  Stntute of.)  

(I  Coiistitrrfioirctl I:c~quircnlc~lts and 1;csfrictioir.s in Ei~nctnzcirt 
1. Tllc courts \\-ill i ~ o t  go lwliind the ratification of all a c t  of the  Legis- 

1:lturc t o  incluirr a s  to \vlietller notice required by Art .  11, see. 12, 
of t l ~ c  C o l ~ s t i t ~ ~ t i o i i  of Sort11 ( ' i~r t , l ina  :~r!cl (.'. S., GIOG.  mid will 
c.tlnclnsi\-tily IIrt>wrne t11:lt th is  iwlnirrn~cli t  I~indinr; up011 tlie con- 
sc ie i~ct~  of the 1.e::ixlaturc. has  been ol~serretl .  Crinlcs .c. Holi~tcs,  
33. 

:!. Son11lc: T.c>:risl:iturc> 11::s powor by l~ r ivx te  ac t  to rnl: rge toni l  limits 
;lilt1 l ~ r o r i d c  t1i:rt tci\ri~ mnint :~in  streets in nnnesetl territclry. 171id. 

11 lillribitioir oil Lr!jislftt~cr~c to Puss  Spccinl Acts 
1. A11 act  relatill:: to cs ta l~l i s l~ment  nlid collectioii of t ax  liens \vas there- 

a f t e r  r r g r a l ( ~ 1  by n subsecluelit ac t  of t he  same Leg:.alature, but the  
l ' tq~e;~li i is  ac t  rse1nl)ted. f rom its  operation one c1rsi:nated county of 
tlic St :~ tc , :  IIeld, tlie originnl ac t  is  void a s  a viol;~tion of Art .  11, 
sr,c4. 2!r, elf t l ~ e  St:~tc, Co~lsti tntion,  since i t  is  npl)lic:~ble to only one 
c~1111ity of tlir S t :~ t r .  117n7ic F o i ~ s t  z'. I lo l t l i i r~ .  SOS. 

1. All :ic3t of tlic (;twcml Assemhly may be declared n~iconsti tutional by 
tlicx courts ouly in the c,serc4sc. of judicial llo\rer lwoperly illvolied, 
:inti :1ii ortl(1r of the Sli l~crior Court rc~niandi i~g n c:tw to the  record- 
cxr's conrt c . 1 .  IIL('I.O 1110trr. u - l ~ i c : ~  cause hat1 11(w1 tr:insft~rrcvl by the  
r c ~ ~ ~ r t l ~ r ' s  c.oi11.t to the  Sul~er ior  Court in i~ccortl:l~ice with s ta tu te  
((,11. 115. Public 1 . a ~ ~  of 1920), will be strielten out  on appeal. S, c. 
1<001i~, 275. 

2 .  111 t l ~ c  :rl~sciicc of t~llcrntion and proof t ha t  plaiiltiff's r ights a r e  inju- 
riously i~lTected by a s ta tu te .  plaiiitiff may not maintnin a n  action 
to  l i i~ve the s ta tu te  t1ecl:lred unconstitutional. Vat t ' te f rs  r. Blolcit~g 
A'orli. G O .  

2. ,\ s ta tu te  will ne t  be declared unconstitutional unIess clearly so. 
d l b ~ ~ t s o i ~  r.  Albertsou. .-i47. 
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Tnsat ion  A-co~i ti)! ucd .  
c Giliforin Rztlc r r ~ d  Clns.sification 

1. T h e  nlnnit-ipal o r t l i~ l a l~c t~  in q u t , s t i o ~ ~  Irvietl a t n s  on halieries cq~ernt-  
ilie or  tlelivei.ing bre;~tl  :IMI I~alrrry protlucts v.itliin thc city. 
Plaintiff firm ol~t~rnte t l  :I Irnkery outsitle the citv, bnt de l iwred 
hakwy  1)roducts inside tht, city to custnmers ohtaillet1 by i ts  s n l ~ s -  
man. nntl collected for i ts  products npon delivery. Plwintif con- 
tentled tha t  a s  to i t  the t a s  was  tliscriminntory, ant1 t h a t  while t he  
city might have tlie llcnver to t i ls  the tr:ltle it tlitl not h n ~ e  the  
Iw\wr  to  t;rs a n  incident to such t rade  : Held, 11':aintiff's conten- 
tions cannctt be snstnintvl. t l i t~  t n s  being equal upon all who o11er:lte 
or tle1irc.1. I~rtwtl :111tl I~:llrrl,y lw~ t luc t s  \vitllin the city. ni~tl  tviidi~ig 
to protect b :~lxr ies  olwrating within the  city a i d  t hus  prevent 
monol~olies. Art. I, sec. 31, ant1 t a s ing  without dist~rimination hot11 
rt>sitlv~its : I I I ~  ~ ~ o ~ ~ r e s i d ( ' n t s  c : I I . ~ J ~ : :  011 t he  tratlc within tlw city. 
Hiltotr 1.. l int ' r is .  405. 

2. The  municilial ortlinmlce in this case levied a ta:i of $100.00 on 
I,itlterirs operating or delirering I~rend and  other bakery products 
\v i t l~ ia  t he  city. and levied a t a s  of $50.00 on bakeries olrerntinr and  
delivering only c:tlies o r  pies o r  doughnuts within thc  c i ty :  Hcld. 
tllr c,lnssificntion was  not unjust ,  :~rbi t rnry ,  o r  tliscriniinatory, but 
olierntrtl rqually upon a11 coming ~v i th in  t he  specifird clnssificntions, 
wllctllt~r o l ~ c r n t i ~ ~ g  within t he  city or hr ingi l~g t l i rms~ lvcs  \vithiu 
t 1 1 ~  city for t l ~ c  l1nrl)ose of carrying on tlicl tratles n nde the  subjects 
of s n c l ~  r!:rssific*:iti~~n. Ibid.  

C 1,inbility of Prrsons  and Property.  
c Licoisc Ttr.rcs 

1. P1:lintiff l):~i(l. i i i i t l~r  protest, a ~ n u n i c i ~ x ~ l  fra1ic.hise t : ~ s  lerictl ncnillst 
1)ersnns renting o r  supplyin,rr clean linen who solic. tetl I~us i~ l e s s  for 
srrviccs to be performed outside the city. The  st.1tement of facts 
;~cror t l  tlisclosed t l ~ n t  plaintiff' sul~lrlied c le :~n line11 to  i t s  c.nstoint'rs 
within the  city under co11tr:tct giving i t  the  option to sulrply ~rt'w 
lincn (11. to II:I\-c the  s~liletl lincm of i ts  customers lnuntlcretl xnd 
r(st~~rnc-tl .  but thc fac ts  agreed did not show t h a t  1)IaintifY Itlr~ntlcrt'd 
tlie soilc~il linen of i t s  customers:  Hc'ld, plaintifl ditl not rentl t~r 
any  service to i t s  customers ontsiclr the city, mid v a s  i ~ o t  li::l~lr for 
thv t a s .  Liitcn Scrcicc Curl). 1 ' .  Crisl). G33. 

tl E.rcitrpti~i~.s ft.oi)i Tn.ratiou 
1. Plnintiff' rai lroad company 11r1id under protest t ha t  pa r t  of i ts  intwme 

t: ls  t o  the Sta te  t ha t  \vas bnsctl L I ~ I I I I  i t s  c o m p e ~ ~ s : ~ t i o n  from tlie 
Frtlernl Governme~it  for  c:irryi~~,rr United States mnil. plaintid (.l:li111- 
iilg t ha t  i t s  income f rom tha t  source was  eseinpt f rom t :~s i i t i o l~  
1111dt>r t he  Rcvenue Act of 1031, ch. 127, see. 317 ( 2 )  ( e )  : Hcld. 
l~ l : l i~~t i f f !  wns not entitletl to the esemption c1:limed. rincc tile lira- 
vision of the  ac t  e sen~p t ing  from incolne t n s  th:it llnrt of gross 
income rcnceired from s:ilarirs. n.;~gcs, or other ~ o n ~ ~ ) t ~ ~ l s : ~ t i o n  fro111 
tile Fcdernl Government applies to intliritluals onl r  ;~iltl not to cor- 
~wrnt ions .  f o r e i ~ n  o r  domestic. IZ. I?. v. Jfo.r~c.cll. Conw.. 746. 

2 .  Tlic l)ril~cil)le tha t  the  Sta te  cannot t a s  a public : I ~ ~ I I C ! .  of t he  Unitcd 
Sta tes  C o v ~ r ~ ~ u l e n t  in the  performance of n gorernmelitnl function 
tloes not np111y to e s e m l ~ t  f rom S ta t e  income t n s  compri~sntion paid 
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Tria l  D a-co~itinued. 
6.  Wliere defendant ill a n  action on contract  sets up  a counterclaim 

arising out  of the s ame  contract  declared upon by lllaintiff, defend- 
: u ~ t  may not wi thdraw his couiiterclaim over ~ ~ l a i ~ i t i f f ' s  objection 
in i.rtlcr to enter  a inotioii a s  of nunsuit  on the  l~ lnh t i f f ' s  cause of 
;~ct ion .  VcGc'c 2'. E'rol i~~ia~z,  475. 

7. Where defendant does not  inove fo r  nonsuit in the lolver court  lie 
waives his r ight to have the ii~sutficiency of t he  evidence to be sub- 
m i t t 4  to tlie jury coilsidered oil aljpeal. C. s., 3C87. I l t o ~ ~ ~ i s o u  2). 

INS. Co., 4Si. 

S. A sliowing sulticient to supllort l~lainti lf 's  claim carrick; the  case to the  
jury over dcfcnd;uit's iiiotioli a s  of nonsuit, and l)luintiff's case may 
be cstublislied by circunistaiitial evidence, and  m e w  discrel)ancies 
:111cl contr;tdictiuns, even ill plaintiff's eridciice, a r c  not sufficient to 
wnrrant  the  witlitlruwal of the  case f rom tlic jury,  siiice tlie \\.eight 
;,ncl credibility of tlic tc'stin~oiiy is  for  the jury,  11ul. \vlicre the el-i- 
tlc,i~ctk is so slight ;Is iiot rei~soiiably to \varrant thc iiiference of 
t11(> fac t  ill issue tlic nlotioll slionld be allo\\.ccl. Li1rco111 2). It. IZ., 
7 >-  r S i .  

1. JVlicrc t h e w  is no real  conflict in tlie evideiice a s  it relates t o  certain 
of the issues, the court  may instruct  the jury to aiianer such issues 
its clilcctcd if they l~c,lieve tlie evidei~ce. Voorz  a. .'.ttn~bttIr, 23. 

2 .  Evitlcilce on issuc of l~ ;~y i i l en t  of lireiuium held coiiiictiiig, aiicl di- 
rcctcd verdict ill iilrurcr's favor \\.as error.  lf 'cr~~Cll c. 111s. Co., 51. 

1. The competeiicy of eviclence and  nitnesscs is  for  t . ~ e  court ,  \vllile 
tlicir credibility is  i o r  tlie jury. Lirrcol~n v. 11'. H., iS7. 

1,: Instructions. 

1. IVlicre the ellarge of the  court  full^ sets for th  all  sul)stantive, mate- 
r ial ,  it11(1 e s s~n t i i t l  qu~s t io l l s  of law arisiug upon tlic fac ts  iiccessary 
to a t lctern~ili :~tion of the controversy, t he  cliargc \\.ill not be lielcl 
for c'rror ul)tiii ul)l~cll;tiit's escel)tioii to i ts  suthciency, it being 
incnmbc~nt oil n l~l~el lmi t  to llavc reclucsted s p x i a l  instruetioils if lie 
tlcsired a fuller illid iiiorc sl~ecitic iiistructiun oil i111j. ilspect of the 
case. GUI.I,CIL r.  l 'o~o~gl)loo(l ,  SU. 

3. The cli:lrgc of tlic tr ial  court  will be coilstrued a s  n \vhole, and  if ,  
U ~ J ~ I I  such construction, i t  fully cllargcs the  law ;~pl~l icable  to the  
l 'i~cts ; I I . ~  docs i ~ o t  iml~ii ine C. S., 664, i t  \\'ill not bo lield for er ror  
011 :11q1e:il. I T a r ~ ~ i s o ~ t  c. 11rs. Co., 4S7. 

4. IVl1cl.c co~~ tcwt ion  of l)laiiltiR is  not supllortecl by allegations in com- 
l~ l i~ i i i t ,  court 's  r r fusa l  to submit such contentioi~ is  not error.  
ll~tltsoll v. I ) l / l ~ l l t / ? ~ ~ ,  6'4. 
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1. The  r t~fnsnl  of t he  court  to give instructions aptly r~rlncsteil  which 
liresthilt ;I material  :rsl)ect of tlie case s u ~ ~ p o r t c d  l ~ y  the  erideuce 
:111d l ) l~ t l t l i~ i fs  is reversible error.  Droo~nc I . .  h'totoncille. MS. 

1. A11 ol)jertion to  tlie stntemciit of t he  coutcntioils of :t 11arty by tlie 
tri:rl court mllst be made ill t ime t o  afford the c o l ~ r t  o ~ l ~ o i f n i l i t y  
to 111;tli~ correction in ortler to  be :trnilnl~lc 011 :111~eal. IIood. ( . ' o ~ L I .  .. 
I . .  ('obb. 12s. 



Trial  C;--c~/~it i~!?tcd. 
c F r t t  itig .I side T7e~.dic-t 

1. Tliv 11;lrties have a substantial  r ight in tlie vertlict (I-? the  jury, and 
\\llilc tile tr ial  court  has  tlie power to set  aside tlits verdict in his 
tliscrctio~i or :IS a mat ter  of law to prereiit misc:lrri:~i.e of justicc. 
or to :~llo\v the jury to correct their  verdict with l i s  i~l)l)roval, 01. 
to tlisniiss the ;letin11 irresl:cc.tive of the verdict \\ht,re tlic lrlaintif 
is  I I O ~  c l~ t i t led  to recovcr on any  aspect of the case, the t r ia l  court  
t1oc.s 11ot lulr-e the  po\vt5r to  revcrsc or aniend the  vcsrrlict of tlie 
jury Iry "wt t ing  it :~sitle" ;IS to  some of the t lrfci~tlants a s  I)txin= 
:tgaiiiht the  wcialit of the evitlence while rendwing jlulqrncnt against  
tlic otlicr defcndants ul)oii tlic verdict. Bund!j 1 . .  Srctto~l. ,422. 

2. A mot io~l  to set  aside the rerdic t  a s  being contrary to tlic (~viileiice 
is  adclressetl t o  tllc scruntl discretion of the  t r ia l  court ,  a11c1 his 
1~'fus;11 c~f tlic motion is  not ordinarily rer ienable  011 nl)lrenl. C'. S., 
Z 9 1 .  JI(OTLSOII 1 , .  I I IS .  CO., 487, 

I1 T1,ial 11y C'ourt 11y A g r r r i i i t ~ ~ ~ t .  
1) I*'ilrdilrys of I.'mc.t (l{rvitx\v of findings see A l ~ ~ e a l  :1nd 1 , r ror  J c.)  

1. IVIierc~ tlir 11;lrtics \vnivc a jury tr ial  aiid agree tha t  the  court  should 
find the  facts,  and the  court  fails  to fill11 the  niateria facts,  the case 
I I I : I ~  Ire rt~rnaiitlt~tl for  sutficient ; I I I ~  definite findiilgs of fac t  u ~ o i i  
nlrlrtwl f'roni tlic jutlglne~it rendered therein. h'hol'c c. B a ~ ~ l i ,  79S. 

I TV;~ivc,r ;uid C'orrection of Irregulari t ies and  E r w r s .  
fi B r ~ x ~ r s  C u l ~ d  bu  Vcl'dict 

1. In this ucticln to recover for  servicees rendered decrased, an  exception 
t11:lt recovery s;ionlcl lmvc been based upon the ch i1  i filed \\-it11 the  
:itIministr:rtors is not sustained in view of the verdict of the jury, 
tlics claim filctl wit11 tlie ~tdniinistrators bcing in  evidence. I ieigcr 
v, h'pt'i~tklc, 733. 

Trusts.  
A C'rention and  Validity. 

0 Iicsult i~tg ?'rlr.?ts 
1. A rc.sulting t ru s t  ariscs in favor of t he  par ty  11nyii1g the  purchase 

~ I I O I I C ~  for  1)rol)erty. altlioqgli legal t i t le is  couv~~,r.ecl to a th i rd  
person, unless a contrary intention or contrary l)resLimption of law 
l ) rcrc~i~ta .  E'!cl't!it!o~ Co. @. Colc, S-40. 

2 .  Evidence tha t  the  purcliaser of property stated a t  the t ime of the  
l>urcliase t h a t  h e  was  buying tlie l~ rope r ty  fo r  lrlaiiitiff. witii cvi- 
drncsc tliat tllerenfter the property was  treated a s  beloiigiiig to 
~rl:riiitiff, : ~ n d  tha t  l)laiiitiSt' furnished the money fcr  the l~urcliasc 
1)ric.e of the property, i s  Itcld sufficient to sustain t h e  jury's  fillding 
thxt  a lmrol t rus t  was  cwated in plniutiff's favor,  :~ltliougli tlierc 
\\.;IS : i I~~l i~! l i~ i i t  t>vid~~nt:e f rom wliicli the  jury could 11ave f o w d  
co~ t r c l .  Ibid.  

I )  Itvvoc:~tio~l or Tc~ruii~iation of Trusts.  
ra B!/ 7'1~rsto1, 

1. I n  this action to revoke gra tu i tcus  or ro luntary  t ru s t  ugo11 allrga- 
tioiis t h a t  i t  proved ill-advised, improvident, and impossible of 
fulfi l ln~ent.  decree teriuil iat i i~g the t ru s t  is  uglield. I l u r ~ i e r  v. Hood, 
C"on1 r , ,  SX.  



1. The on-iicr of stock in a corporation transferred certain numtwrs of 
shares  to each of his children. Aftc'r his t lei~th the  cliildrc~ii c>ntercd 
into a n-ri t ten agreement which 1:roviiled tlint, in ortler to kcqr the 
stock intact  and  ill the inimediate family in acmrclalice with tl:eir 
f:ltlicr'? \ ~ i s h ,  a trustee ahonld lioltl t he  stock illtact. :11ir1 t l i i~ t  1101le 
of it sliould be sold or hypotliecated without tlie \witten consent of 
all. Possessiol~ of tlie stc!c.k was  ?ire11 tlir trustrc,  but thr. stock rcx- 
milined iii the  n:lmcs of the iiltliritlual o\: ners 1ll)on the hool;s of tile 
corporation, and  each of them rrcc'ived the  d iv ide~ids  from and rc~tetl 
his rwliectirc stock : Hclrl, a s  no t l~it ies were iiupoi.ed up011 the trnn- 
tee in respect to the  stock except to hold same. ant1 a s  tlic i~i~livit luil ls  
x e r r  tlie sole beneficiaries of thcir respectire sl iarrs wit11011t limi- 
tat ion over, the  t rus t  was  a simple, pnssivr, or c l r -  trust .  and tlie 
trustee was  hound to deliver ~osses s ion  anill legal title to :I Iwne 
ficiary drmaiitling his reslrrctive share.  :mil to the :itlministrntiir 
c. t .  ( I .  of a n o t l ~ e r  belirficiary 11em:mdinq his t o s t i~ t r i s '  share  i n  
order  to carry out the  t e rms  of her  will bequeathing her sl.arc1 to 
her liusband. Ha)tk c. Sterriberyel', 811. 

Usury. (Actions for,  barred,  ser J2irnitatitni of Actions A b.) 

A Usurious ('oiltracts and  Transactions.  

1. I n  this action ag:~iiist tlie 1rurc.liaser of notes to recover the amount 
of iliterest paid thereon on the  ground tha t  the  notes were tainretl 
wit11 usury,  C.  S., "306, i t  a~lyearcd l rom the facts agrrcd tliat the  
borrower c~secutetl notes for  the 1)rilicipal sum borrowed and ~ ~ o t e s  
for  tlir intcrest on the  l ~ r i ~ i c i ~ n l  notes f rom the t ime of their  cLsclcu- 
tiou until tlirir respectire maturit ies,  and  tliat the  lcntlt~r ])aid the 
L K I ~ ~ Y ) \ \ - ~ ~ I .  the, priucilml sun1 I~orrowed less ml irmouut deducted and 
retained by the  lender :  H e l d ,  in the  absence of a n  agreed fac t  or 
a finding hy the  court tliat the sum drdncted was  reserved by tlir 
l t ~ ~ i d t ~ r  a s  i~itclrcst, the  transaction did not conslitntc usury.  :111d 
thrrcfure the notcs Tvrrc not tainted with usury in the  hautls of the 
lrnrchaser. Ray  2;. 111s. Co.. 654. 

B Effect of Usury and Penalties. 
b Tl h o e  C'lntm f o r  C Y U I V  IS C'ouplfd ~ c i t h  Demund f o r  Eq1rttnble IZcllcf 

1. TT'here foreclosure is  enjoined for  a n  aecouuting for  usury,  ordt,r t ha t  
land be sold f o r  debt a s  ascertained with lqgtl ii1tere.t ic l ) ro lw~ .  
!Z'l~*~nlnson ?.. Azcenron, 519. 

Venue. 
A Xature  and Subject of Actioii. 

1. The form of action alleged in the complaint determines nlictl irr  tlie 
action is  local or t rani i tory ,  and upon i le f r~idant ' s  motion for ~ e -  
moval under C.  S., 4% ( I ) ,  the  allegations in defendant's pcxtition 
t h a t  the  question of title would be put i n  issue by d(~fe~i t laut ' s  
a n s n e r  denyin:: t h a t  portion of the complaint alleging title in 1)laia- 
tiff, must  be disregarded i11 passing upon defendant'\ motion. 
Blecens c. Lumber  Co.. 144. 
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Venue A a-coi?ti??ued. 
2. A complaint alleging tha t  defendant ~vrongfullp cut and  removed 

t imber growing upon lands in which plaintiff had a11 interest, and 
which seeks to  recover the  reasonable worth of plajntitf 's interest  
in t h e  timber so cut, s ta tes  a n  action of trover and conrersion o r  
of trespass d e  boltis asportatis  which i s  transitory,  and  defendant's 
motion for  removal f rom the  county of plaintiff's rttsidence where 
tlie action was  insti tuted to the  county in \vhich the  :and i s  si tuate,  
upon allcgiltions t ha t  the plaintiff's title would be put in issue. was  
properly refused. Zbid. 

Veteri~ns.  (IYar Risk Insurance see Insurance S a.) 

W a r  Iiisk Insurance.  (See  Insurance S a . )  

Wills, 
I3 Contracts to 1)evise. (Claim ag i~ ins t  administrator upon implied con- 

t rac t  see Executors and  Administrators D b.) 
n 111 General (Limitation of actions on, see Limitation of Actions B n 2.) 

1. When a person performs services under a n  oral  a g r e m e n t ,  espress 
or inil?lietl. t h a t  compensation therefor s l~ou ld  be prorided in the 
will of the  11crson receiving the  servicts, and  no such testamentary 
lnm-ision is ni:~de,  a cause of action ilccrues a g a i i ~ s t  t l ~ c  estate for  
l~reacl i  of the  contract or fo r  the  vnlue of the serl.ices rendrrcd.  
Lipe v. Trust  Co., 794. 

c JIcasztre of D a n ~ a g e s  
1. PI:iilltiff allcyed tha t  he  l~erformetl  services ill reliancc upon testa- 

t r i s '  o r i ~ l  agreenient t o  will h im  all of her l~rol)clIj-. Tcs ta t r i s '  
tlst:rte consistetl largely of real es tx te :  IIcid ,  u p o ~ ~  the f:~cts tlis- 
closet1 1)y the  record, 1)laintiff's recovery W : I ~  l ~ r o p e r l ~  limitctl to thc  
rc,nson:~ble value of the  services rentlered. Lipe c. Tt'ztst Co . .  704. 

(' Requisites :rnd Tnlidity. 
d Ilolopnplr T17ills 

1. A l~ :~l )cr - \vr i t i~ lg  in the l~ i?ndn. r i t i~ ig  of testatrix,  duly llrovcn by I I I I . ~ ~  
credible I~i tnesses ,  signed by tes ta t r ix  and found aritrng her r a lu -  
able ~ a l r e r s  a f t e r  her  tleath, which lbnl~er-~vrit ing c o l ~ t : ~ i ~ i s  clislmsi- 
tive words sufficient t o  tlirpose of the  es ta t r ,  is  rnlitl :is a hologrnl~li 
will, and i t  is  not necessary tha t  tllc writ ing be dattxl or s l ~ o w  the  
place of esecution, N. C. Code, 4131, 4144 (L'), and  the fact  t ha t  the 
p a ~ ~ e r - w r i t i n g  contains printed words not essential to t h r  meaninu 
of the writ ten words does not reiider such gaper-\rri t ing invalid 
a s  a hologra1111 will. :111d the  v l i a r ~ e  of the  court on this asl)cct of 
the  c :~se  is held without crror.  111 this vase the will wirs writ ten 
011 a lwilited form for  nuncul)ntivc wills and there was  ericlt~nce 
tha t  the writ ten words dislmsed of the  estate in ac:cordancc wit11 
the  declared intention of tcs ta t r i s .  I I I  r e  Il'ill of Patxo~/.s ,  3%. 

D Probate and Caveat. 
nL Costs nud d t t o r n e ~ s '  Fees  

1. Where a n  rsecutor named in a will advises the chicsf beneficiaric>s 
]lamed therein tlint a caveat had been filed and  tlint his interest  was  
identical with the caveators', but t ha t  tlie be~~ef ic iar ies  could use 
h is  namc a s  esecutor in joining the  propounders in 111e caveat pro- 
c c c d i ~ ~ g s ,  and i t  appears t1:at the  nil1 \vc)uld not be proven ill solemn 
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form ui~lcss  the beneficiaries lxt~pounded same :  Hrltl, upct11 tho 
tletermiiintion of the 1)rocredings ill favor of the ~rrol)oui~ders,  tho 
t t i a l  c m r t  1 ~ 1 s  the cliscwtioil:~ry pan-cr to allon. re;~sonnble fees out 
of the‘ cst:~tct to tlie at torneys emljloyctl Ily the ]~ro])ouiitlers, the  
oml~ loymr l~ t  of the  attorncSys l~eiiig iwessnl ,y  to the succc.srful llrose- 
cutic 11 of the ])roccwli~i:s. I l~clla r .  Odrc~n. 226. 

E Coilstructioil :111d Ol~erntion.  (Family  ai'i'e'mei~ts see Executors :n~t l  
dc lmi i~is t r ;~ tors  I.' e . )  

n Gc~rt't~ul Rulcs of C'o~r.utrrtctio~l 
1. Where a coml~eteii t  lwrsoii untlertakes to make n will, the law lbre- 

snmes he does uot i l ~ t e i d  to die i i i tes t ;~ tc  a s  to any itart of his 
1rrol)erty. Ctrsc z'. Uibei.stc'i~r. 514. 

2. Thc, i i~tc ' l~tion of the  testator a s  gathered from the entire i i ~ s t r u ~ u c n t  
is  (~oi~i ro l l ing ,  ;til(l will 1)rerail over 1)nrticular e x ] ~ r e s s i u ~ ~ s  whirli, ill 
thtxir t e c h ~ ~ i c ; ~ l  sense. ; r u b  :~lrl):rreiltly i i~c~)ns i s t en t  tlicre\vith. II(r!j- 
rrwod 1.. Wiysbc,c, 684. 

b Esttltcs u~rtl  I i ~ t c r c s t s  Crcutctl 
1. Tlw l)ertineiit l~ror is ions  uf the  will i n  this case were "I 11-ill ; ~ n d  

bequeath" ccrtilin sunis of inouey and a chattel  to nniued bcnefici;1- 
ries, "to my auut ,  C . ,  use of the entire 1):llmlee during hcr lifetinir 
a1111 a t  her death this balance to  J." : Hcld, t l ~ c  dislwaitire I\-ortls 
"will and beclneatl~" a r e  sufficient to ii~clncle botll rc\nltj- iil~ld lwi.- 
soii ;~lty,  alltl the ~ v o r d  "balaiicc" referred to both, and ~int ler  tllc 
l~rrsumptioil  against  par t ia l  intestacy, ('. and J. took ;I life c3stato 
;riicl r e l ~ i ; ~ i i ~ d e r  in such realty ;ti~tl their joint tlcetl ~Oll~I?yed tlw 
fee-siml~le title thereto. C'trsc r .  Ilibcrstci~c, 514. 

c Rrilc ill Sl~clley's  Case 

1. A tlcvise to  TV. "for the  term of her na tura l  life," remainder "to her  
legitimate child re^^" should she die leaving Ian-ful issue of her body 
11c.r surviving, other\\-ise to her brother, T., \\.it11 an  ulterior 1imit;l- 
tion t h a t  i n  the  event ritller TT'. o r  T. should d ie  witllout 1an.ful 
issue, tllen to the  su r r i ro r  for  life, remaiiider to his o r  her heirs 
in fee si1111rle f o r r w r ,  but if hot11 should tlie leaving no I a~vfu l  
"issue of his or her body, h im or her  surviving," then to the testii- 
tor's "nearest blood ltindred a s  regulated by the  laws of desre l~t ,"  
i x  lruld to  create less tl1i111 a11 indefeasible fce ill W., the  rule i n  
Nlrcllcy's crrsc not a l~p ly i i~g ,  since the  ex~res s io i i s  in the I\-ill indi- 
cate t l ~ t  the word "heirs" in the  ulterior clause was  intended to be 
t ; ~ k e n  in the sense crf issue or children, and not in i ts  tcclmicnl 
sense. U r ' o ~ c i ~  1.. Jlitclrell, 132. 

2. TTllerc the linlitatioii over to the  heirs of the  first taker  is restricted 
to some but not a l l  of his heirs general, i t  is  a circunlstzmce illcli- 
eating the  testator 's  intelltion, and  with other iildicia, may be suffi- 
cient to show tha t  the  word "heirs" was not used in i ts  tcc1111ic;ll 
sense. I bid. 

d T7c.ytcd c i ~ ~ d  Cont i~rgc~t t  Iltteresfs 

1. A tlevise to  twta tor ' s  wife for  life, the  property the11 to  be sold mltl 
divided equally alllong trstator 's  chiltlreii by his first \vife, '.imd if 
llolie alire,  to  my first wife's j i r ; ~ ~ ~ d c h i l d r e ~ ~ , "  iu hcld to vest the  
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reni:lintlcr a f ter  the life rst:lte in t l ir  sole sn r r i~ -o r  of twtntor ' s  chil- 
tlreii by his fimt wife a s  of the (late of the  dent11 of liis widow, 
~ ~ l ~ : l f f t ~ . t v ( l  Iij-  t he  (lirtXction to sr11 the  lnad and divitle the  proceeds. 
J'fllicr c. IZliodod(wd~~~tl  Corp.. ti(;(). 

f Iir.,si!~iitrtio~i of 1) r r i s r . c~  ccf?tl Lcgcctc'cs nvd rl'llicr Respectice 8llnw.s 
1. \Ylicre n will hcqucatlls p ro l i c~ ty  to 1w equnlly t l ir ido~l tnnons tcstn- 

tor's "c~liiltlrrii i~ l ld  t l i ~ i r  isail('.'' Inlt it is apllarent fr11n1 the  contes t  
of thc   ill tlint testator intcndod n stir1iit:ll (1istril)l;tioli of the  
f n ~ ~ t l s ,  t l i ~  l;~ngu:ri'e of the  btqntLst \rill not be given n teclinic:~l 
( . i~i~strl~ctioii  wliicli \voultl clefeat the intent of the  testator ns jiath- 
erctl f r c ~ m  tlic \vllole instrument,  nncl the  ]rrol)erl,v \\ill be clis- 
trihntetl p( ' r  stirpes among the  lillcnl tlcscrnd:~nts, t l~c reby  p ~ e c l u d -  
i q c  chiltlrcn taking with their  l i ~ i ~ i g  1r:lrt~nts. IIrc!lr~.~~otl c. Rigsl~cc,  
tis4. 

2 .  T~l t lcr  l~~'ovisiotis  of n.ill ill this ?:IS? fuiitls hcld in t rus t  should be 
tlistributetl ~ W I '  stirpes nl1o11 tcrmiliation c~f trust .  Ibrtl. 

I.' Rights al!d Li:lbilitics of Dc.r.isees am1 I.egntecs. 
if I.upsc,tl I.c{/cccicn oiid 1Iccisc.s 

1. Untler C. S.. 4ltX3, tlc.r.ist1 1uj)scs 111inn llrior clcntli of tleriscc u i~ l e s s  
tlcriscv wonltl 1i:lre lwen llvir : ~ t  law nnd bequest lalwcs u~l lcss  
1~g:ltcc would h a r e  been tlistributce of testator. 17u~'itcll c. Do~igccn, 
( i l l .  

2. J u d g n ~ c n t  thnt  legacy did lint lnllsc by reason of fnct t ha t  1ez:itce i r e -  
tlecc~nsctl tes t :~ tor  is  ntfi~micd. ('. s., 41GG, i t  a l ~ p e a r i ~ ~ g  tlint 1cg:ltt.e 
\\-o~iltl hnvo I~ccn  (l istr i l~utee of testator lind she su r r i r cd  11i1u. 
I ~ C U C ~ L  1;. G l a d ~ t o ~ ~ c .  876. 

\Yitnc~sses. ( T c s t i m o ~ ~ y  of transnc~tions ~ r i t h  decedent set' E;vidence D 1); 
iiiil~e:tchinp or corroborating v-itness w e  Eridence D f ,  Criminal I.n\r G r .  I 
.I C'oniljetency of Witnesses. 

ce .!ge 

1.  T l ~ c  c.on~pc.teiicy of a 7-year-old chilcl to testify a s  : witness is  a 
niattcr  resting ill the sound discretion of the t r i n .  court. S. c. 
Noftct.ficld, 118. 

\Tor1mrn's Clomlic~is:ltioii Act. (See  JIneter and Scrrtlilt F.) 

\Yrit of Assistance. (See  Assistance, TTrit of.) 


